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“Justice ought to bear rule everywhere, and espe-
cially in armies; it is the only means to settle order
there, and there it ought to be executed with as much
exactness as in the best governed cities of the king-
dom, if it be intended that the soldiers should be kept
in their duty and obedience.”—The Art of War, by
Louis de Gaya, in 1678. (Title page, Clode, Adminis-
tration of Justice under Military and Martial Law,
1892.)

The discipline and reputation of the Army are
deeply involved in the manner in which military
courts are conducted and justice administered. The
duties, therefore, that devolve on officers appointed to
sit as members of courtis-martial are of the most grave
and important character. That these duties may be
discharged with justice and propriety it is incumbent
on all officers to apply themselves diligently to the
acquirement of a competent knowledge of military
law, to make themselves perfectly acquainted with all
orders and regulations, and with the practice of mili-
tary courts.—Army Regulations, 1835, Article XXXV,
paragraph 1.







INTRODUCTION.

This book is a revision of the 1917 edition of the Manual
for Courts-Martial, which was prepared in the office of the
Judge Advocate General and issued by direction of the Sec-
retary of War under date of November 29, 1916, to take
effect March 1, 1917, for the purpose of introducing and in-
terpreting to the Military Establishment the Articles of
War enacted August 29, 1918. The general plan and scope
of that Manual have been approved by the service. They
are retained in this edition.

The Articles of War of 1916 were the outgrowth of long
experience and careful study; but since their enactment the
World War has supervened. It would have been strange if
the unusual experiences of such a war, where upward of
200,000 new officers were commissioned in the service, largely
with brief training, and nearly 4,000,000 men were suddenly
called into the Army, had not developed some defects in the
system of military justice. It was to be expected that the
conditions of such an unprecedented World War would show
many respects in which the existing code might be improved.
Nevertheless, while some defects developed, the system as a
whole worked well. A mighty army was quickly dis-
ciplined ; indeed was raised within a few months to such a
high pitch of discipline that, tested at the front, nof only
did it .do its duty magnificently, but the relative number of
courts-martial was markedly less than in ordinary peace
times. In one respect it made an unexampled record—it
proved not to be necessary, during the whole war, to earry
the death sentence into effect a single time for a purely mili-
tary offense. The War Department board created in the
spring of 1919, under the presidency of Maj. Gen. Kernan,
to examine into the administration of military justice dur-
ing -the war and make recommendations for its improve-

v



INTRODUCTION,

ment, reported (Report of Kernan Board, July 17, 1919,
p. 13):

‘“In the opinion of this board, the existing court-martial system is
fundamentally sound and well calculated to serve successfully the
ends for which it was created. It is an evolution representing con-
stant change and growth. No claim is made that it is a perfect sys-
tem; rather it is definitely admitted that in the light of experience
changes may be made now in the direction of improvement. Under it
errors in the proceedings, the findings, and in the measure of punish-
ment occur from time to time. This has always been so and will
always be so in some measure, But this is not peculiar to the court-
martial; it ig true of all agencies created and administered by man.,
Military justice is carried out at all times under great urgency and
stress, where the nice deliberation and finish of the civil procedure
is utterly impossible.”

Meeting needs as they developed, the War Department,
upon the recommendation of the Judge Advocate (General,
by General Orders, No. 7, January 17, 1918, early in the war
established a judicial advisory review in the office of the
Judge Advocate General (or in a branch office, under an
acting judge advocate general in France) of sentences of
general courts-martial involving death, dismissal of an offi-
cer, or unsuspended dishonorable discharge of an enlisted
man; and at the same time recommended to Congress that
appellate power to review sentences of general courts-martial
be lodged in the President. In March, 1919, the Judge
Advocate General recommended consideration of certain
changes in the administration of military law; and, early in
April, 1919, submitted to the Secretary of War drafts of
general orders and changes in the Manual for Courts-Martial
designed to carry into effect the following purposes:

(a) To prevent the return to a court-martial of a record of trial
for reconsideration of an acquittal. {

(b) To prevent courts, at proceedimgs in revision, from increasing
in severity sentences previously adjudged by them.

(¢) To provide for greater care in the preliminary investigation of
charges.

(d) To encourage the use of the power of commanding officers to
administer disciplinary punishment under the one hundred and fourth
article of -war in preference to resort to courts-martial,

(e) To encourage the reference of cases to inferior courts rather
than to general courts-martial,
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(f) Lo definitely require’ (what had theretofore been the usual
practice) the reference of charges to a staff judge advocate before re-
ferring them to a general court-martial for trial.

(g) To definitely require the reference of records of trials by gen-
eral courts-martial to a staff judge advocate for advice, before action
thereon by a reviewing authority.

After having been considered by the General Staff, the
Chief of Staff, and the Secretary of War, these recommen-
dations were embodied.in substance in General Orders, No.
88, War Department, 1919, and “ Changes, Manual for
Courts Martial,” No. 5, July 14, 1919.

All of these purposes were afterwards realized in statutory
form in the recent revision of the Articles of War,

REVISION OF THE ARTICLES OF WAR.

During the early part of the year 1919 several proposed
revisions of the Articles of War were introduced in both
Houses of the Sixty-fifth Congress, third session, and re-
ferred to the Military Affairs Committees of the Senate and
the House of Representatives, respectively, and during the
month of February, 1919, hearings were held by the Senate
Committee on Military Affairs upon a bill providing for
amendments to the Articles of War, which had been intro-
duced in the Senate by the chairman of that committee.
However, no bill was reported to either the Senate or the
House of Representatives during that session of the Con-
gress.

Beginning early in the year 1919, careful consideration
and study was given to the whole system of court-martial
procedure, with a view to its revision and improvement in
the light of experiences of the war. This consideration and
study was carried on by the War Department through the
special War Department board on ¢ Courts-Martial and
Their Procedure,” composed of Maj. Gen. Francis J. Ker-
nan, U. 8. Army, Maj. Gen. John F. O’Ryan, New York
National Guard, and Lieut. Col. Hugh W. Ogden, Judge
Advocate; by a committee of civilian lawyers appointed by
the president of the American Bar Association; and by the
Office of the Judge Advocate General, including a special
study of the system of military justice in the British,
French, and Belgian Armies by an officer detailed for that
purpose. Through the courtesy of the various Governments,
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INTRODUCTION.

statistical and other information relating to the experiences .
of those armies in administering military justice during the
war were thus placed at the disposal of the Judge Advocate
General’'s Office. Particular acknowledgment is due to Sir
Felix Cassel, Judge Advocate General of the British Forces;
to M. Edouard Ignace, French Undersecretary of State for
Military Justice; and to Gen. Baron van Zuylen van Nye-
velt, Auditeur General of the Belgian Army.

The . first session of the Sixty-sixth Congress began on
May 19, 1919, and several proposed revisions of the Articles
of War were introduced in both Houses of the Congress at
that session, and referred to the Military Affairs Commit-
tees of the Senate and House of Representatives, respec-
tively.

A subcommittee of the Senate Committee on Military
Affairs held very extensive hearings on one of the bills, and
went into the subject very fully. Besides the views of a
large number of well-informed witnesses, there were pre-
sented, for the consideration of the subcommittee, the re-
sults of the studies referred to above.

At the conclusion of those hearings, upon the invitation of
the subcommittee of the Senate Committee on Military Af-
fairs, a bill providing for a revision of the Articles of War
was prepared and submitted to the subcommittee by the
Judge Advocate General.

That revision, with few changes, was adopted by both
the subeommittee and the full Committee on Military A{f-
fairs of the Senate, and by the Committee on Military Af-
fairs of the House of Representatives; was favorably re-
ported to both Houses of the Congress by those committees;
and subsequently was enacted into law as Chapter I of the
Army Reorganization Act of June 4, 1920 (41 Stat. 787).

The salient features of the revision are as follows:

1. Enlisted men are placed on & parity with officers in respect of the
right to prefer charges against persons'in the military service; but all
charges must be verified by afiidavit. (A. W. 70.)

2. The preliminary investigation of charges is made more strict
than in the former code; particularly by the new reguirement that,
at the preliminary investigation, full opportunity shall be given te
the accused to cross-examine witnesses who appear against him, if |
they are available, (A, W. 70.)
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3. The present regulation (C. M. C. M. No. §, July 14, 1919, par.
76a), which requires that, before directing the trial of a -case by
general court-martial, the convening authority shall refer the charges
presented to his staff judge advocate for cousideration and advice,
is made mandatory by statute. (A. W. 70, par. 3.)

4, Unnecessary delay on the part of an officer in investigating
charges or carrying a case to a final conclusion is made an offense
punishable by trial by court-martial. (A. W. 70.)

5. Resort to arrest instead of confinement pending trial in the cases
of enlisted men charged with minor offenses is prescribed instead -of
merely belng authorized. This places -enlisted men upon the same
footing ns officers in respect of such offenses. (A. W. 69.)

6. Resort to the power of commanding officers to administer dis-
ciplinary punishment under the one hundred and Iourth article .of
war, in preference4to resort to courts-martial, is encouraged.

7. The appointment by the convening authority of -defense counsel,
and one or more assistants, in the same manner in which trial judge
advocates and their assistants are appointed, is made mandatory by
statute. "This places the defense upon the same footing as the prose-
cution before the cowurt, but does not prevent the man tried from be-
ing represented by his own counsel, if he so desires. (A. W. 11, 17)

8. A “law member” is provided for every general court-martial
(A. W. 8, par. 2), with power to rule upon all interlocutory ques-
tions, except challenges, subject (except ag to rulings on the ad-
missibility of evidence) to an appeal to the court itself. {A. W.
31.)

9. The requirement (which heretofore has existed by regulation)
that every record of trial by a general court-martial or military com-
rission shall be referred to a staff judge advocate or to the Judge
Advocate General for adviece before action thereon by the reviewing
or confirming authority, is made mandatory by statute. (A. W. 46.)

10. The words, * in time of peace,” are eliminated from the forty-
fifth article of war, thus enabling the President io fix the maxXimum
limits of punishment in time of war, as well as in time of peace.

11, The prohibitlon (which heretofore has existed by regulation),
against (@), the reconsideration by a court, at proceedings in re-
vision, of an acqulttal; a finding of not guilty ef any specification
or a finding of not guilty of any charge, unless the record shows a
finding of gullty under a specification laid under that charge, which
sufficiently alleges a violation of some articte of war; and ('b'j, the
adjudication by a court, at proceedings in revision, of a sentence
more severe than that previously adjudged by it (unless tlie sentence
previously adjudged was less than the mandatory sentence fixed by
law far the offense or oifenses upon which a conviction was had),
‘is made mandatory by statute. (A. W. 40.)

12. Provision is made for a new trial in proper cases. (A. W. 40,
47, 49, 50%.)

IX
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13. A unanimous vote of the members of the court for death sen-
tences, a vote of three-fourths of the members of the court for sen-
tences involving confinement for life or for more than 10 years, and
a vote of two-thirds of the members of the court for all other sen-
tences, is required. (A. W. 43.)

14. Provision is made for a system of appellate review for all gen-
eral court-martial eases. (A. W, 501.)

15. Provision is made for greater flexibility in the suspension of
sentences. (A. W. 52.)

Other changes in the interest of better administration
and greater flexibility which may be mentioned are: An
amendment to Articles of War 5 and 6, removing the maxi-
mum limit as to the number of members for general and
special courts-martial ; a change in Article of War 18 which
allows each side one peremptory challenge (the law member
of the court not being subject to challenge, except for
cause) ; and a change in nomenclature from “judge advo-
cate ” to “ trial judge advocate,” to avoid possible confusion
with the staff judge advocate.

With the exception of Articles 2, 23, and 45, which took
effect on June 4, 1920, the date on which the act was ap-
proved, the revision will go into effect on February 4, 1921.
The provisions of the act which have already become ef-
fective are as follows:

Article 2, “ Persons subject to military law,” is amended so as
to include members of the Army Nurse Corps, warrant officers,
Army field clerks, and field clerks Quartermaster Corps.

Article 23, “ Refusal to appear and testify,” is amended so as to
provide that every person not subject to military law, who before
any court-martial, military tribunal, or military board, or in con-
nection with, or in relation to any proceedings or investigation before
it, is guilty of any of the acts made punishable as offenses against
public justice by any provision of chapter 6 of the act of March 4,
1909 (35 Stat. 1088—commonly known as the Federal Penal Code),
or any amendment thereof, shall be punished as provided therein.

Article 45, “Maximum limits” (of punishment), is amended so
as to enable the President to prescribe the maximum limits of punish-
ment for trials by courts-martial in time of war, as well as in time

of peace.

The present revision of the Manual for Courts-Martial
has been prepared primarily to conferm the manual to the
changes in the Articles of War accomplished by the act of
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June 4, 1920, and to embody the results of decisions made by
the Office of the Judge Advocate General and the War De-
partment, and such other changes in the regulations for the
government of courts-martial and courts of inquiry as have
been approved by experience. The aim is to adhere to the
principle observed in drafting the present revision of the
Articles of War, viz, to make changes dictated by experi-
ence, while at the same time holding fast to ancient prin-
ciples that have proven their value.

The salient changes in the Manual, besides those required
to conform to the new Articles of War, are:

(a) Paragraph 219, procedure in cases of insanity, bhas been en-
tirely rewritten,

(b) Depositions may be taken on oral, as well as upon written,
interrogatories.

(c) The chapter on evidence has been rewritten.

(d) More definite provisions have been made concerning the cura-
tive effect of the thirty-seventh article of war.

(e) With a view to reducing the number of court-martial trials,
greater stress is laid upon the disciplinary powers of organization
commanders; and

(f) The appendices have been, in large measure, rewritten, and
some new ones added, e. g., Appendix 9, forms for use of the president
and the law member of courts-martial.

Tor the convenience of the service, the numbering of the
paragraphs in the Manual of 1917 has been retained and the
paragraph numbers placed at the top of the page, for ready
reference. Where additional paragraphs have been neces-
sary, they are inserted as extra paragraphs at the proper
place (e. g., par. 89a, “ Duties of the law member ”); or, in
some instances where it seemed necessary for clarity, with
half numbers (e. g., par. 181}, “ Depositions on oral inter-
rogatories—Procedure ?). Where paragraphs have been
wholly omitted a note to that effect is inserted in small type.
(See, e. g., pars. 51 and 54, which are omitted from this re-
vision.)

Changes in the text are indicated by bold-face type.

This Manual takes effect February 4, 1921, at the same
time as the new Articles of War.

E. H. CrowpEg,
Judge Advocate General.
JaNUarY 1, 1921,
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Introduction to 1917 Edition.

This Manual introduces and interprets to the Military
Establishment the revised Articles of War which become
effective March 1, 1917. The revision supersedes the exist-
ing articles, sometimes designated the Code of 1874, and re-
peals all other laws and parts of laws inconsistent therewith.
It will facilitate an understanding of the scope and effect of
the revision to refer to the history and development of the
amended Code of 1874, indicate briefly its most serious de-
fects, and summarize the principal changes introduced by
the revision.

HISTORY OF UNITED STATES ARTICLES OF WAR PRIOR TO 1916.

Passing over the earlier enactments of the American Colo-
nies of Articles of War for the government of their respective
forces, examples of which are found in the articles adopted
by the Provisional Congress of Massachusetts Bay, April 5,
1775 (Am. Archives, 4th series, vol. 1, p. 1850), and the sim-
ilar articles adopted in May and June of that year by the
Provincial Assemblies of Connecticut and Rhode Island and
the Congress of New Hampshire (idem, vol. 2, pp. 565, 1153,
1180), we come (a) to the first American articles enacted by
the Second Continental Congress June 80, 1775, and copied
largely from the British Code of 1765 and the Massachusetts
Code: () the Code of 1776, an enlargement and modifica-
tion of the Code of 1775; and (¢) the supplemental Code of
1786, regulating the composition of courts-martial and gen-
erally the administration of military justice. The articies
in force on the adoptjon of the Constitution of the United
States were, by act of the First Congress, made to apply to
the then existing Army “so far as the same are applicable”
and were continued in force by successive enactments until
April 10,1806, when, by act of Congress of that date, revised
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INTRODUCTION TO 1917 EDITION.

articles, adapted to the changed form of government, were
enacted, superseding all other enactments on the same sub-
ject. Thus the Code of 1806 was, in effect, a reenactment of
the articles in force during and immediately following the
period of the Revolutionary War, with only such modifica-
tions as were necessary to adapt them to the Constitution of
the United States. It comprised 101 articles, with an addi-
tienal provision relating to spies. During the War of 1812
four of the articles of this code were amended, during the
Seminole wars three articles were amended and one new arti-
cle added, and during the Civil War seventeen articles were
amended and eight new articles added. All of these new
articles and amendments were gathered into the restatement
of the articles which appears in the Revised Statutes of 1874,
making a code of 128 articles, with the additional provision
relating to spies. Between that year and 1912, when this re-
vision was submitted to Congress, the more important amend-
ments have been the summary court and maximum punish-
ment acts of 1890; the repeal of articles 80 and 110 in 1898;
the repeal of article 123 and the amendment of articles 122
and 124 in 1910.

DEFECTS OF ARTICLES PRIOR TO 1916 REVISION.

The more serious defects of the Code of 1874 were those
incident to its development by compilation from a now obso-
lete and replaced foreign code, and by piecemeal amendment
made during periods of war and under the stress of war con-
ditions. Eighty-seven articles of the Code of 1806 survived
in the amended Code of 1874 without change or with only
minor changes of style, and most of the remaining articles
of that code without substantial change, with the result that
the latter code was unscientific in its arrangement and con-
tained many provisions either wholly obsolete or illy adapted
to present service conditions. We may cite as examples
1llustrat1ng its archaic character the followmg of its pro-
visions:

The fifty-fourth and fifty-fifth articles prohibited any kind
of riot to the disquieting of “citizens of the United States,”
and article 59 made mandatory the turning over to a civil
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INTRODUCTION TO 1917 EDITION.

magistrate of officers and soldiers accused of an offense
against the person or property of any “ citizen of the United
States,” but only “ upon application duly made by or in be-
half of the party injured,” ignoring the more modern doc-
trine that all persons residing within the United States are
entitled to the equal protection of the laws, and that crimes
are now punished, not at the instance of an individual but at
the instance of the public. Article 126 regulated adminis-
tration upon the effects of deceased soldiers and devolved the
duties incident thereto upon the commanding officer of the
troop, battery, or company to which the deceased soldier be-
longed, but made no provision for similar cases arising
among the large class of soldiers who, under the present-day
organization, do not belong to troops, batteries, or compa-
nies; and similar instances might be multiplied indefinitely.

IMPORTANT CHANGES IN REVISION.

The limits assignable to this introduction permit only the
following brief summary of the more important changes in-
troduced by the revised articles:

1. Certain provisions of the Revised Statutes and of the
Statutes at Large in the nature of Articles of War, and
proper for this reason to be incorporated in a military code,
are reenacted in their proper places in the revised articles,
and certain other statutes relating to the procedure and prac-
tice of the criminal courts of the United States are made the
basis of new articles. Examples of legislation incorporated
and of new articles suggested are found in revised articles
9, 4,7, 8, 92, 23, 25, 30, 34, 36, 37, 38, 42, 45, 48, 52, 80, 82,
106, 107, 108, 112, 114, 117, 118, and 119.

9. Articles 1, 10, 11, 86, 87, 52, 53, 76, 87, and 101 of the
Code of 1874, either wholly obsolete or embracing only
matters properly within the field of Army Regulations, have
been dropped.

3. Related provisions have been brought together under
five separate headings, and where subheads would serve a
useful purpose they have been employed to complete the
classification.

21358°—20——1i
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INTRODUCTION TO 1917 EDITION.

4. Provisions relating to the same subject-matter have been
consolidated into a single article. FExamples of such consoli-
dation may be found in revised article 48, which reenacts
with modifications the substantial provisions of four articles
of the Code of 1874 and one section of the Revised Statutes,
all relating to the confirmation of sentences of courts-martial;
and in revised article 61, which reenacts in brief form the
material provisions of six of the existing articles of that code
relating to unauthorized absences.

5. The authority to convene general courts-martial has
been extended to include “ the commanding officer of any dis-
trict or of any force or body of troops” when empowered
by the President, thus providing for the case of expedition-
ary forces not the equivalent of a brigade or higher unit,
and other emergent services, and permitting general court-
martial jurisdietions to be multiplied as the exigencies of
the service may require. (Art. 8.)

6. The jurisdiction of the general court-martial is made
concurrent with that of the military commission and other
war tribunals in the trial of offenses against the laws of war,
and further extended to include the capital offenses of mur-
der and rape when committed in time of peace at places out-
side the geographical limits of the States of the Union and
the District of Columbia. (Arts. 12, 15, and 92.)

7. Authority is granted for the detail of one or more assist-
ant trial judge advocates for each general court-martial,
with power to act for the judge advocate, thus largely in-
creasing the capacity of these courts in the disposition of
cases. (Arts. 11 and 116.)

8. The provision of the Code of 1874 making regular ™
officers incompetent to sit on courts-martial for the trial of
officers and soldiers of other forces is abolished, and all dis-
tinctions as to eligibility of officers of the several forces
for the performance of court-martial duty is removed.
(Art. 4.)

9. A disciplinary court, intermediate between the general
and summary court, with adequate power to impose discip-
linary punishments but without the power to adjudge dis-
honorable discharge, is provided for the trial of offenses

XVI
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where the rétention of the offender with his command, to be
disciplined rather than his dishonorable discharge, is con-
templated, leaving the general court-martial with its ex-
tended jurisdiction to be resorted to. in grave cases calling
for discipline, dishonorable discharge, or prolonged deten-
tion in confinement with or without dishonorable discharge,
and the summary court for the trial of minor offenses call-
ing for light punishments of confinement and forfeiture.

10. The power to prescribe the procedure, including modes
of proof, in cases before courts-martial and other military
tribunals has been expressly delegated to the  President.
(Art. 38.)

11. The statute of limitations of the Code of 1874 (art,.
103, as amended by act of Apr. 11, 1890) fixed a uniform
period of two years of liability to trial and punishment by
general court-martial (not expressly excepting any capital
offenses), to be reckoned from the date of the commission of
the offense to the date of the issuing of the order for trial,
except in case of peace desertion, when the period was re-
quired to be reckoned from the date of expiration of enlist-
ment from which the soldier deserted to the date of his
arraignment. No period of limitation was presecribed in the
case of inferior courts. The new military statute of limita-
tions (art. 89) expressly excepts from its operation the capi-
tal offenses of desertion committed in time of war, mutiny,
and murder, fixes the period of limitation at three years for
the graver common law and statutory felonies denounced
and punished in revised articles 93 and 94, conforming to the
rule governing I'ederal civil courts with concurrent juris-
diction of these offenses; and the same period for the offense
of desertion in time of peace, a study of statistics having
shown that few, if any, deserters of this class are arrested
after three years from date of desertion. The two-year
period of limitation prescribed by the Code of 1874 is re-
tained in the revised articles for all other offenses than those
above named, and the uniform rule is established that all
these periods shall be reckoned from the date of commission
of the offense to the date of arraignment. The new statute
covers trials by any court-martial.

XVII
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12. The right of persons in the military service to remove
to a Federal court all suits and prosecutions brought against
them in a State court for acts done under the color of mili-
tary status is secured by article 117 of the revised code.

13. The right of the reviewing or confirming authority to
mitigate a finding of guilty by a court-martial to a finding
of guilty of any lesser included offense is conferred by arti-
cles 47 and 49 of the revised code.

14. The article of the Code of 1874 respecting the taking
of depositions (art. 91) has proved in practice unsatisfactory,
in that it authorized the use of a deposition when the witness
resided just outside the State in which the court was in
sesgion, though perhaps only a few miles from the place of
its sesgions, but did not permit the use of a deposition when
the witness resided in the State, even though his place of
residence was remote from the place of meeting ; and further
unsatisfactory in that it made no provision for the taking of
a deposition when a witness was about to go beyond the
State, Territory, or District in which the court was sitting,
or when, by reason of age, sickness, bodily infirmity, or other
reasonable cause, he was unable to appear and testify in per-
son at the place of trial. These deficiencies are supplied in
article 25 of the new code, which is drawn so as to conform,
in the main, to the provisions of section 863 of the Revised
Statutes regulating the taking of depositions for use in civil
suits.

15. Under a provision of the Code of 1874 (art. 96) no
person might be sentenced to suffer death except.by the con-
currence of two-thirds of the members of a general court-
martial, but it was open to a bare majority of the court to
find an accused guilty of an offense for which the death
sentence was mandurory; so that the article did not, as a
matter of fact, furnish any special protection to an accused
in a case of that kind, in view of the obvious duty the court
had to impose the sentence required by law upon a legal con-
viction. In revised article 43 the requirement is imposed
that two-thirds of the members of the court shall coneur in
the conviction of an accused of an offense for which the death
penalty is made mandatory by law, as well as in the imposi-
tion of the sentence of death.

XVIIX



INTRODUCTION TO 1917 EDITION.,

The foregoing list of important changes introduced by the
revised articles is by no means complete, as there has been a
general recasting of the articles; but it embraces those to
which it is desirable that the special attention of the service
be invited. The complete recasting of the articles has not
extended to changing language defective in form, but to
which settled construction has assigned a definite meaning. :

SCOPE OF PRESENT MANUAL.

The term “military law” is frequently used in a wide
sense to include, not only the disciplinary, but also the ad-
ministrative law of the military establishment, as, for in-
stance, the whole range of the Army Regulations. But in
distinguishing military from civil law we say that military
law is the law relating to, and administered by, military
courts. Military law, in this sense, concerns itself with the
trial and punishment of persons subject to it. This is the
disciplinary aspect of the subject, and while officers, as such,
must have a kmowledge of military law in the broader defi-
nition, the proper functions of a court-martial manual are
confined to the law of military discipline.

Earlier manuals have functioned in this field, but they
have, in general, purported to be only compilations of perti-
nent statutes and regulations, thus furnishing officers and
courts-martial with the framework of the law which they
are required to administer, but leaving them to a search of
texts and authorities for the fullness of the principles appli-
cable to even the most familiar and elementary questions.
While the present work confines itself to the disciplinary
aspect of the subject, and thus makes no profession to be a
manual of military law, it 45 intended to cover its appropri-
ate field as fully as is possible under the restrictive definition
of a manual, and thus to place in the hands of officers a guide
that shall be reasonably sufficient in all the ordinary ex-
igencies of service.

The Manual in its arrangement of subject matter follows,
as far as has been found practicable, the arrangement of the
new code. In scope it has been extended to include chapters
on “ Evidence ” and “ Punitive articles.” In the preparation
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of the former chapter this office has had the assistance of
Prof. Wigmore of the Northwestern University, recently
commissioned a major and judge advocate in the Officers’ Re-
serve Corps. Prof. Wigmore has given liberally of his time
in the preparation of this chapter, has lent the authority of
his name to what appears therein, and has performed a work
of great value for which appreciation will be general
throughout the service. In the chapter on ¢ Punitive arti-
cles ” an effort has been made to meet what is conceived to be
" a very urgent need in our service, namely, a statement of the
essentials of proof under the more important offenses de-
nounced and punished by the new code, for the guidance of
trial judge advocates.

Due to the brief interval between the enactment of the
new code and the date when the Manual had to go to the
printer in order to be available for troops on foreign station
prior to the taking effect of the new code, the preparation of
the Manual has necessarily been done with a haste which in-a
work of such importance it would have been desirable to
avoid. It is hoped, however, that no fundamental errors
appear therein. In using the Manual it should be borne in
mind that over attention to technicalities represents a fail-
ure to grasp the spirit of the revision and will lead to re-
quests for interpretation which may usually be avoided by
the application of broad principles. It is hoped that by the
amplification of chapters of this Manual and the inclusion of
new chapters on such subjects as “ The law of riot duty,”
“ Martial law,” and “ Military government,” future editions
may be made to embrace all that is necessary to the service
at large regarding the general subject of military law,

JANUARY 1, 1917.
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EXECUTIVE ORDER.

By virtue of the powers in me vested as President of the
United States of America, and pursuant to Article 38 of
Chapter 11 of an Act of Congress entitled “An Act To
amend an Act entitled ‘An Act for making further and
more effectual provision for the national defense, and for
other purposes’, approved June 3, 1916, and to establish
military justice,” approved June 4, 1920 (41 Stat. 759), I
prescribe the following rules of procedure, including modes
of proof in cases before courts-martial and courts of inquiry
in the Army of the United States and direct them to be
published for the government of all concerned. These rules
shall be known and designated as the Manual for Courts-
Martial, and shall be in force and effect on and after Feb-
ruary 4, 1921,

Wooprow WiLson.

Tue Wuarre House,

17 December, 1920.



CHAPTER 1.
MILITARY JURISDICTION.

Section I: Source and kinds of military jurisdiction: Page.
1. Source

2. Kinds_

(a) Military government

(b) Martial law at home

(¢) Military law

Section I1: Exercise of military jurisdiction:

DO DD

3. Military tribunals 2
(e) Military commissions and provost courts_.____.__ 2
(b) Courts-martial, general, special, and summary____ 2
(c) Commanding officers exercising disciplinary pow-
ers under A.'W, 104 3
(@) Courts of inquiry 3
Sectlon IIT: Persons subject to military law:
4. Classes enumerated __ 8
(a@) Regular Army, National Guard, Volunteers, Draft-
ed Forces 4
(b) Cadets 6
(¢) Marine Corps 6
(d) Medical Department of Navy serving with de-
" tached marines 6
(e¢) Retalners to the camp and others : 6
(/) Persons under sentence of court-martial _______ 7

Secrion 1.

SOURCE AND KINDS OF MILITARY JURISDICTION.

1. Source.—The source of military jurisdiction is the Con-
stitution, the specific provisions relating to it being found
in powers granted to Congress, in the authority vested in
the President, and in a provision of the fifth amendment.

2. Krnps.—Military jurisdiction is of three kinds, viz:

(a) Military Government (the law of hostile occupation) ;
that is, military power exercised by a belligerent by virtue
of his occupation of an enemy’s territory, over such terri-
tory and its inhabitants. This belongs to the law of war

21358°—20——1




q3 CHAPTER 1.

and therefore to the law of nations. When a conquered
territory is ceded to the conqueror, military government
continues until civil government is established by the new
sovereign.

(0) Martioal Law at Home (or, as a domestic fact); by
which is meant military power exercised in time of war,
insurrection, or rebellion in parts of the country retaining
their allegiance, and over persons and things not ordinarily
subjected to it.

This is an application of the doctrine of necessity to a con-
dition of war, springing from the right of national self-pres-
ervation.

(¢) Military Law; which is the legal system that regu-
lates the government of the military establishment. It is a
branch of the municipal law, and in the United States de-
rives ifs existence from special constitutional grants of
power.’ It is both written and unwritten. The sources of
written military law are the Articles of War enacted by Con-
gress June 4, 1920; other statutory enactments relating to the
military service; the Army Regulations; this official Manual
for Courts-Martial; and general and special orders and deci-
sions promulgated by the War Department and by area,
department, post, and other commanders. The unwritten
military law is the “ custom of war,” consisting of customs of
the service, both in peace and war.

This Manual deals primarily with military law.

Secrion I1.

EXERCISE OF MILITARY JURISDICTION.

3. Mmitary TrinuvaLs.—Military jurisdiction is exercised
through the following military tribunals:

(@) Military Commissions and Provost Courts, for the
trial of offenders against the laws of war, and under martial
law, end military government.

(6) Courts-martial—General, Special, and Summary—ior
the trial of offenders against military law. (A. W. 3.)

Nore. 1.—The general court-martial has concurrent jJurisdiction
with military commissions and provost courts to try any offender who
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by the law of war is subject to trial by military tribunals (A. W.
12, 15).

Over a few offenses general courts-martial and military commis-
sions are expressly, by statute, given concurrent jurisdiction (A. W.
15, 80, 81, 82).

NOTE 2.—It has generally been held that military commissions
have no jurisdiction of such purely military offenses specified in the
Articles of War as those articles expressly make punishable by sen-
tence of court-martial (except where the military commission is alse
given express statutory jurisdiction of the offense—A. W. 80, 81,
'82); and in repeated instances where military commissions have as-
sumed such jurisdiction their proceedings have been declared invalid
in general orders, )

But this rule has not always been strictly observed, especially in
cases of sueh offenses as forcing a safegnard (A. W. 78) or intimida-
tion, A. W. 88) of persons bringing supplies (2 Winthrop, 2d Ed., p.
1812, and note 1 [Reprint, 1920, p. 841, note 19]; Davis, 84 Ed., p.
311).

Note 3.—For the authority to appoint courts-martial in the Na-
tional Guard not in the service of the United States, and the jurisdic-
tion and powers of such courts, see sections 102-108, National Deféense
Act of June 3, 1916, 39 Stat. 208, 209; Appendix 2, infra.

(¢) Commanding Officers exercising disciplinary powers under
the one hundred and fourth artiele of war.

(d) Courts of Inguiry, for the examination of transac-
tions of or accusations or imputations against officers or
soldiers. (A. W. 97.)

NoTe.—A court of inguniry will alse be ordered, upon the request of
the officer in questiom, to inquire into the propriety of classifying
an officer in class B. (Sec. 24b, Chap. I, act of June 4, 1920; 41 Stat.
773.)

The composition, jurisdiction, procedure, ete., of these
tribunals are treated in the succeeding chapters of this
Manual.

Secriox TEL

PERSONS SUBJECT TO MILITARY LAW.

4. Crasses ExumeraTED.—The following persons are sub-
ject to the Articles of War (A. W. 2):

Note 1.—Wherever the following words are used in the Articles of
War or this Manual, they are to be construed in the sense indieated
below, unless the context shows that a different sense is intended, viz:
(a) The word “officer” shall be construed to refer to a commis-
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sioned officer; (b) the word * soldier " shall be construed as includ-
ing a noncommissioned officer, a private, or any other enlisted manj;
(¢) the word “ company” shall be understoed as including a troop
or battery; and (2) the word * battalion ™ shall be understood as in-
cluding a squadron. (A. W. 1.)

NOTE 2.—Members of the Army Nurse Corps, warrant officers,
Army field clerks, and field elerks Quartermaster Corps, are ¢ officers
of the Army,” but not commissioned officers, and, therefore, are not
included within the definition of * officers” contained in the first
article of war. The word “ officers” is used in this Manual in the
same sense as in the first article of war, to designate commissioned
officers only. Whenever in this Manual, it is intended to embrace
any other persons within the term “ officers,” it is expressly so stated;
and, unless expressly so stated, none of these classes is ever included
by the terms « soldiers,” or “enlisted men,” either in the Articles of
War or in this Manuval. ‘

(@) All officers, members of the Army Nurse Corps, warrant
officers, Army field clerks, field clerks Quartermaster Corps, and
soldiers belonging to the Regular Army of the United
States; all volunteers, from the dates of their muster or ac-
ceptance into the military service of the United States; and
all other persons lawfully called, drafted, or ordered into
or to duty or for training in the said service, from the dates
th.y are required by the terms of the call, draft, or order to

obey the same.

Note.—(a) Regular Army.—Composition of the Regular Army:
The Regular Army of the United States shall consist of the Infantry,
the Cavalry, the Field Artillery, the Coast Artillery Corps, the Air
Service, the Corps of Engineers, the Signal Corps, which shall be
designated as the combatant arms or the line of the Army; the Gen-
eral Staff Corps; the Adjutant General’'s Department; the Inspector
General’s Department; the Judge Advocate General’s Department; the
Quartermaster Corps; the Finance Department; the Medical Depart-
ment; the Ordnance Department; the Chemical Warfare Bervice; the
officers of the Bureau of Insular Affairs; the officers and enlisted men
under the jurisdiction of the Militia Bureau; the chaplains; the
professors and cadets of the United States Military Academy; the
present military storekeeper; detached officers; detached enlisted
men; unassigned recruits; the Indian Scouts; the officers and en-
listed men of the retired list; and such other officers and enlisted
men as are now or may hereafter be provided for. Except in time
of war or similar emergency when the public safety demands it, the
number of enlisted men of the Regular Army shall not exceed 280,-
000, including the Philippine Scouts. (Sec. 2, act of June 3, 19186,
39 Stat. 166, as amended by sec. 2 of the act of June 4, 1920, 41
Stat. 759.)
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(B) Volunteers—The volunteer forces shall be subject to the laws,
orders, and regulations governing the Regular Army in so far as such
laws, orders, and regulatlons are applicable to officers or enlisted
men whose permanent retention in the military service, either on the
active list or on the retired list, is not contemplated by existing law.
(Sec. 4, act of Apr. 25, 1914, 38 Stat. 347.)

(¢) Nationel Guard.—The National Guard, when called as such
into the service of the United States, shall, from the time they are
required by the terms of the call to respond thereto, be subject to the
laws and regulations governing the Regular Army, so far as such
laws and regulations are applicable to officers and enlisted men whose
permanent retention in the military service, either on the active list
or on the retired list, is not contemplated by existing law. (Sec. 101,
act of June 3, 1916, 39 Stat, 208.)

[Note—The militia when called Into the service of the United
States is also subject to military law. (35 Stat. 399.)1]

(d) National Guard When Drafted into Federal Service.——Members
of the National Guard, when drafted into the Federal military service,
stand discharged from the militia, and shall be subject to such laws
and regulations for the government of the Army of the United States
as may be applicable to members of the Army whose permanent reten-
tion in the Army is not contemplated by law. (See. 111, National De-
fense Act June 3, 1916, 39 Stat. 211, as amended by sec. 49, Chap. I,
act of June 4, 1920, 41 Stat. 784.)

[NOTE.—Members of the National Guard and of the militia and un-
organized reserves, when drafted into the Federal service, are sub-.
ject to the Articles of War and to Military Law, since such articles
and law are “laws and regulations for the governmen{ of the
Army of the United States” which are “applicable to members of
the Army whose permanent retention in the military service is not
contemplated by law.”]

(e) Reserve Officers on Active Duty.—To the extent provided for
from time to time by appropriations for this specific purpose, the
President may order reserve officers to active duty at any time and
for any period; but except in time of a national emergency expressly
declared by Congress, no reserve officer shall be employed on active
duty for more than 15 days in any calendar year without his own
consent. A reserve officer shall not be entitled to pay and allow-
ances except when on active duty. When on active duty he shall re-
ceive the same pay and allowances as an officer of the Regular Army
of the same grade and length of active service, and mileage from his
home to his first station and from his last station to his home, but
shall not be entitled to retirement or retired pay. (Seec. 87a, Chap.
I, act of June 4, 1920, 41 Stat, 776.)

(f) The Enlisted Reserve Corps.—The Enlisted Reserve Corps be-
ing a part of the Army of the United States (sec. 1, Chap. I, act of
June 4, 1920, 41 Stat. 759), its members when placed on active duty

5
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by direction of the President, under section 55b -of the National De-
fense Act -as amended by section 35, Chap. I, of the Army Reorganiza-
tion Act of Juns 4, 1920 (41 Stat, 780), bevome subject 4o the Articles
of War, as “persons lawfully * * * .erdered into or to duly or
for training in» the military service -ef The United States * from the
dates they are required by the terms -of the * * * prder to obey
the same,” (Par. (2), A. W.2.))

{g) The Militia—TUnorganized Reserves—DPrafted Forvesi— The
militia, or unorganized reserves, whenever called, drafted, enrolled,
or mustered into the Federal military service, become subject to tire
Articles of War, as ‘“persons lawfnlly called, drafted, or ordered inte,
or to duty ‘er for traiming in, the satd service, from the dates they
are reguired by the terms of the oall, draft, oxr ovrder to cbey the
same.” (A.W. 2.)

{®) Cadets.

(¢) Officers and soldiers of the Marine Corps when de-
tached for service with the armies of the United -States by
order of the President. (A. W.2.)

(d) Officers and enlisted mmen -of the Medical Department
of the Navy, serving with a body of marines detached for
service with the Army in accordance with the provisiens of
section sixteen hundred and twenty-one of the Revised
Statutes, shall, while so serving, be subject to the rules and
atticles of war prescribed for the government of the Army
in the same manner as the officers and men of the Marine
Corps while so serving. {(Act of Aug. 29, 1916, 389 Stat.
578.)

NoteE.—(a) Except as provided in (¢) and (€) -supra wor -etherwise
specifically provided by law, thre Articles of War -do not .apply to any
person under the United States maval jurisdictien. «(b) An efficer or
goldier of the Marine Corps detached for .service with the Army may
be tried by military ceurt-lmartial for .an effense committed against
the laws for the government of the nawal service prier to this -detach-
ment apd for an offense comymitted against the Articles of War he
may be iried by a naval court-martial .after -such .detachment .ceases,
(A W. 2)

{(e) All retainers to the -camp and all persems accompany-
ing or serving with the armies of the United States without
the territorial jurisdiction of the United States, and in time
of war all such retainers and persons accompanying or serv-
ing with the armies of the United States in the field, both
within and withewt the territorial jurisdistion -of the United
States though not otherwise subject to the Articles of 'War.

[
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Nore—In addition to the two classes (a) “retainers to the camp”
and (b) “persons serving with the armies of the United States in the
field ” who were made subject to military jurisdletion by A. W. 60 of
the code of 1806 (A. W. 63 of the Revision of 1874), A. W. 2 of the
Codes of 1916 and 1920 includes a third class, viz, (¢) “ bersons ac-
companying the armies of the United States.”

(f) All persons under sentence adjudged by courts-
martial.

Note.—Inmates of the Soldiers’ Bome (A. W.2(f),and R. 5, 4824),
the National Home for Disabled Volunteer Soldiers (R. S. 4835), all per-
sons admitted to treatment in the general hospital at Fort Bayard,
N. Mex., while patients in said hospital (act of June 12, 1906, 34 Stat.
255), and all persons admitted to treatment in the Army and Navy
general hospital at Hot Springs, Ark., while patients in said hospital
(act of Mar. 8, 1909, 35 Stat. 748), are by the statutes cited made sub-
ject to the rules and articles for the government of the Army of the
United States; ard by A, W. 2(f), inmates of the Soldiers’ Home are
included within the deflnition of “ persons subject to military law.”
However, court-martial jurisdiction over them has rarely, if ever,
been exercised; and the Judge Advocate General has held such statutes
unconstitutional and a dead letter, because those inmates are not
a part of the land forces of the United States, being no part of the
Army, and not supported by the United States, but are civilians oc-
cupying dwellings and sustained by funds held in trust for them
(Dig. Ops. J. A, @, 1912, p. 1010, 1-A. Thid,, p, 1012, II),
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Secrion 1.
CLASSIFICATION.

5. Kinps.—Courts-martial shall be of three kinds (A. W.

3), viz:
(@) General courts-martial;
(6) Special courts-martial; and
(¢) Summary courts-mwartial.

Nore~The classification of courts-martial adopted by the codes
of 1916 and 1920 is identical with that made by the act of March 2,
1913 (37 Stat. 722), which abolished garrison and regimental courts-
martial and created special courts-martial,

Secrion I1.

COMPOSITION.

6. Wao CompeTENT To SErRvE—AIll officers in the military
service of the United States, and officers of the Marine Corps
when detached for service with the Army by order of the
President, shall be competent to serve on courts-martial for
the trial of any persons who may lawfully be brought before
such courts for trial. (A. W. 4.)

Exceprions.—(a) No officer shall be eligible to sit as a
member of a general or special court-martial when he is the
accuser or a witness for the prosecution (A. W. 8, 9; see
chap. 8, sec. 1, par. 129) ; but when there is only one officer
present with a command he shall be the summary court-
martial of that command and shall hear and determine
cases brought before him (A. W. 10).

(b) Chaplains are not, in practice, detailed as members
of courts-martial.

(¢) Members of the Army Nurse Corps, while they have “rela-
tive rank ”’ as officers (sec. 10, Chap. I, act of June 4, 1920; 41
Stat., 767), are not commissioned officers and are not eligible for
appointment as members of courts-martial.

Directions to the Appointing Authority—When appointing
courts-martial the appointing authority shall detail as members
thereof those officers of the command who, in his opinion, are best
qualified for the duty by reason of age, training, experience, and
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judicial temperament; and officers having less than two years’
service shall not, if it can be avoided without manifest injury to
the service, be appointed as members of courts-martial in excess
of the minority memhership thereof. (A. W, 4.)

NOTE 1.—The code of 1920 adopts, in accordance with recommen-
dations made by the Judge Advocate General and by the Kernan
Board of the War Department, the principle embodied in the amend-
ment to paragraph 6, M. C. M., of July 14, 1919. (Changes No. 5,
M. C. M., July 14, 1919, par. 6, exception (c).)

NOTE 2.—Staff judge advocates are charged with the duty of ad-
vising appointing authorities concerning the gqualifications of officers
of the command for service oa courts~martial.

7. Numeer or MemeErs—Courts-martial shall be com-
posed of the following number of officers (A. W. 5,6 7) , Viz:

(a) General Courts-Iarticl.—Any number not less than 5
(A W. 5).

NOTE 1.—It is not expected that appointing authorities will
usually detail on a general court-martial many more members than
the minimum required by the statute. An odd number of - members,
such as 7 or 9, including the law member, will ordinarily be de-
tailed, to allow for a few absences and challenges without breaking
the legally required gquorum of 5.

While there is no statutory limitatiorn upon the maximum numbez
of members of a general court-martial, appointing authorities will
not usually detail more than 9 members; and will not, in any case,
unless under very exceptional circumstances, detail more than 13
members.

NOTE 2—The code of 1920 omits the maximum limitation to 13
menbers for a general court-martial which had theretofore beea re-
quired, for the following reasons, as stated by the Judge Advocate
General in the “ Comparative Print” of the proposed revision sub-
mitted by him to the Senate subcommittee:

“(1) The maximum limitation serves no practical purpose; comn-
vening autherities are mot likely to appolnt an excessive number of
members on the court. (2) The present maximum limitation in the
statute sometimes results in miscarriage of justice, vide, e. g., the
‘the 14-member cases,” where this office was compelled to disapprove
sentences, manifestly just in themselves, because through one kind of
an error or another it appeared that more than 13 members were on
the detail for the court. (8) The requirement that the maximum
number be always appointed, if practicable, tends not only to un-
duly burden the cemmand by requiring the detail of a large num-
ber of officers for service on the court but also toward a weakening
of the personnel of the court by requiring the convening authority
to fill up the stipulated mumber if possible, (4) I{ weakens the re-

10
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spomsibility of the appointing authority for the gualifications of
the personnel of the court, Five, sixz, or seven members actually
sitting out of a personnel of 13 appointed may not be at all the kind
of court comtemplated by the appointing auntherity in Jetailing the
court, whereas if the original detail wexe of but 7 or 9, then the 5, 6,
or 7 actually sitting would be more nearly substantially the same
court contemplated in the detail. (5) The experience of the British,
who have no maximum limitation on their courts, but only a mini-
mum (British Army Act, secs. 47-49), seems to show that the ab-
sence of a maximum tends, in practice, to keep down the number de-
tailed to the court to very little above the minimum, and thereby
operates to insure that the court sitting at the trial shall be substan-
tially the same court detailed dy the nppointing autherity.”

While a number less than 5 can not be organized as a
general court-martial or proceed with a trial, they may per-
form such aects as are preliminary to the organization and
action of the court. Liess than 5 members may adjourn from
day to day,and where 5 are present and one of them is chal-
lenged, the remaining 4 may determine upon the sufficiency
of the objection. A court reduced to 4 members and there-
upon adjourning fer an indefinite period does mot dissolve
itself. The appointing authority may at any time complete
it by the additlon of a new member or members and order it
to reassemble for business. (Digest, p. 158, LXXV, B. 3.)

NOTE 3.—Authority to Add Members.—A general court, though
reduced below 5, is not necessarily to be dissolved, nor can it as-
sume to dissolve itself or declare itself disselved. Such dissolving is
2 function of the comwening commander, who iz also empowered, im
his discretion, to continue the conrt by adding & member, or the re-
quisite aumber of members to bring it up to 5, and when thus re-
newed, its power as a court is restered, and it may legally preceed
with the trial. The adding, however, of new members to courts-
martial after n trial has been entered upon has been of rare occur-
rence in our practice. Buch action is not indeed illegal; the added
member, provided the ewidence faken, :or magerial proceedings hai,
prior to his appearance, be first read o him from the record, and he be
duly sworn (after the accused has been afforded an opportunity te
challenge him), may legally act upon the court during the remainder
of the trial and take part in the judgment; and the sentence, if any,
imposed by the court will be entirely legal and operative. But this
action must be in .general of doubiful poliey, and is not to be resorted
to unless the demands of justice and interests uf the service clearly
require it. Where, for example, hy the death, disability, enforced
absence, tic.,, of a member or members, a court is reduced below 5,

11
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general, major general, and lieutenant general” (act of Aug. 29,
1916, 39 Stat. 627.)

(¢) Volunteers become eligible for duty as members of
courts-martial from the dates of their muster or accept-
ance into the military service of the United States (A. W. 2),
reserve officers ordered to active duty by the President (sec. 37a,
Chap I, act of June 4, 1920; 41 Stat. 776), and all other officers
lawfully called, drafted, or orderéd into or to duty or for
training in the said service from the date they are required
by the terms of the call, draft, or order to obey the same (A.
W. 2).

10. Marine Orrrcers.—Marine officers can be detached for
duty with the Army only by order of the President (R. S.
1619, 1621), and their eligibility to sit as members of courts-
martial to try persons subject to military law continues only
during the time they are serving under such order. When
any part of the Marine Corps is present with the Army and
engaged in a common enterprise with it, without an order
of the President detaching it for service with the Army, the
case is one of cooperation and not of incorporation, and in
. such a case no officer of the Marine Corps can exercise com-
mand over the Army any more than a naval officer can
when some part of the Navy is cooperating with the Army,
and the converse i trus of Army officers cooperating with
the Marine Corps. (28 Op. Atty. Gen., 15.)

11. No DistivorioN BerweeN Rreeurars anp OtHEer
Forces.—No distinction now exists in the matter of eligi-
bility for court-martial duty among the various classes of
officers in the military service of the United States for the
trial of any person subject to military law. (Act of Apr.
95, 1914, 38 Stat. 348; A. W. 4.) :

12. Ranx or MemsERs.—(2) The order appointing a gen-
eral or a special court-martial should name the members in
order of rank, and they will sit according to rank, (See,
however, as to law member, par. 83, infra.) '

In no case shall an officer, when it can be avoided, be tried
by officers inferior to him in rank. (A. W. 16.) This pro-
vision is not prohibitory but directory only upon the conven-

a
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ing authority. Its effect is to leave to the discretion of that
officer, as the conclusive authority and judge, the determina-
tion of the question of the rank of the members, with only
the general instruction that superiors in rank to the accused
shall be selected, so far as the exigencies and interests of the
service will permit. (Mullan ». U. S., 140 U. S., 240; Swaim

v. U. 8., 165 U. 8., 553, 559-560.)
(5) Rank among officers of the Regular Army, reserve

officers, officers of the National Guard, forces drafted or called
into the service of the United States, and volunteers, is de-
termined according to the rules laid down in A. W. 119 and
subparagraph 8 of section 127a of Ghapter I of the act of June 4,
1920 (41 Stat. 785)..

(¢) The law member of a general court-martial will ordi-
narily be of field rank,

If no properly qualified officer of field rank is available from his
command, the appointing authority will repori the facts to higher
authority (by wire, if necessary in order to avoid delay).

The order appointing a general court-martial will specifically
designate the law member as such. (See form, Appendix 3.)

13. Wao May Bz Triep—{e¢) For the jurisdiction of
general, special, and summary courts-martial as to persons
see Chapter IV, Jurisdiction.

(¢) In addition to the persons subject to military law
enumerated in Chapter I, Section III, ante, the general
court-martial also has jurisdiction over any other person
who by the law of war is subject to trial by military tri-
bunals. (A. W. 12; see Chap. IV, Jurisdiction.)
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14, AvreortTiIES ENUMERATED.—(Qeneral courts-martial
may be appointed by the following authorities by virtue of the

statute (A. W. 8), viz:
16
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(a) The President of the United States.

(%) The commanding officer of a territorial division.

(¢) The commanding officer of a territorial depart-
ment.

(4) The Superintendent of the Military Academy.

(¢) The commanding officer of an army.

() The commanding officer of an army corps.

(9) The commanding officer of a (tactical) division.

(%) The commanding officer of a separate brigade.

(¢) The commanding officer of any district or of any
force or body of troops, when empowered by
the President to do so.

Exceprions.—(1) When any of the foregoing command-
ers is the accuser or the prosecutor of the person or per-
sons to be tried, the court shall be appointed by superior com-
petent authority; (2) the superintendent of the Military
Acadeniy is not empowered to convene a general court-mar-
tial for the trial of an officer. (A. W. 12.)

NOTE 1,—Other commanding officers are from time to time empow-
ered by the President, by General Orders, to convene general courts-
martial.

In such cases, for convenience, reference should be made to such
general orders, in records of trials by such courts. But such refer-
ence is not necessary as to their validity, since judicial motice will
be taken of such general orders, (See, infra, par, 289.)

Nore 2.—For the guthority to appoint general courts-martial in the
National Guard not in the service of the United States, see section
103, act of June 3, 1916, 39 Stat. 208, Appendix 2, infra.

15. Power or THE PRESIDENT TO APPOINT.—In addition to
the general statutory authority conferred upon the Presi-
dent by A. W. 8 to appoint general courts-martial he is also
empowered to do so by virtue of being Commander in Chief
of the Army (Swaim ». U. S,, 165 U. S., 553) and in the
particular case provided for by R. S. 1230.

Note.—When any officer, dismissed by order of the President, makes,
in writing, an application for trial, setting forth, under oath, that he
has been wrongfully - dismissed, the President shall, as soon as the
necessities of the service may permit, convene a court-martial to try
such officer on the charges on which he shall have been dismissed.
And if a court-martial is not so convened within six months from the
presentation of such application for trial, or if such court, being con-
vened, does not award dismissal or death as the punishment of such

21358°—20——2 17
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officer, the order of disinissal by the President shall be vold. (R. S.
1230.) But a recent decision of the Court of Claims holds Section
1230, R. S., inoperative (Wallace v. U. 8., No, 34104, Court of Claims,
Mar. 22, 1920.) See also A, W, 118,

16. SupErRINTENDENT OF THE Miurrary Acapemy.—The
superintendent of the Military Academy was authorized by
R. S. 1326 to convene general courts-martial for the trial of
cadets only ; the act of March 2,1913 (37 Stat., 722), extended
this authority to include all persons (except officers) subject
to military law under his command. This authority was con-
tinued in the codes of 1916 and 1920. (A. W. 8, 12.)

17. “Accuser ” or “ ProSECUTOR.”— Whether the com-
mander who convened the court is to be regarded as the
“accuser or prosecutor ” where he has had to do with the
preparing and preferring of the charges, is mainly to be de- .
termined by his animus in the matter. He may, like any
other officer, initiate an investigation of an officer’s conduct
and formally prefer, as his individual act, charges against
such officer ; or by reason of a personal interest adverse to the
accused he may adopt practically as his own charges initiated
by another; in which cases he is clearly the accuser or prose-
cutor within the article. On the other hand, it is his duty to
determine, when the facts are brought to his knowledge,
whether an officer within his command charged with a mili-
tary offense shall in the interest of discipline and for the
good of the service be brought to trial. To this end he may
(after proper investigation has beem had ard after receiving
the advice of his staff judge advecate thereon) formally re-
fer for trial charges preferred against such officer by an-
other; or when the facts of an alleged offense are communi-
cated to him, he may direct a suitable officer, as a member of
his staff, or the proper commander of the accused, to investi-
gate the matter, with a view to formulating and preferring
such charges as the facts may warrant, and after having
been regularly investigated and submitted to him, he may
refer them for trial as in other cases; all this he may do in
the proper performance of his official duty without becoming
the accuser or prosecutor in the case. On the other hand, it is
not essential that the commander who convenes the court-
martial for the trial of an officer should sign the charges to

18
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malke him the ¢ accuser er prosecutor” within the meaning of
this article. Nor is the fact that they have been signed by
another conclusive on: the question whether the convening
commander is the actual accuser or prosecutor. The objec-
tion that such commander is such, ealls in question the legal
constitution of the court, and while such objection, if known
or believed to exist, should regularly be interposed at or be-
fore the arraignment, it may be taken during the trial at any
stage of the proceedings. If not admitted by the prosecution
ta exist, the accused is entitled to prove it like any other
issue. (Far decisions as to when the convening authority is
the accuser or prosecutor, see Digest, p. 155, LXXIL, I, 1, a;
p- 1565, LXXT1, 1, 2; p. 156, LXXTI I, 8, a; p. 156, LXXII,
L 3,2 (1).)

18. Power To AppoINT AN ATrTRIBUTE OF COMMAND.—AS
the authority to- appoint general courts-martial is an at-
tribute of commsand, a: commanding officer can not delegate
to: another officer, such as. his adjutant or any other staff
officer or subordinate, the authority to appoint a court, detail
an additional member, or relieve a. member, ar to appoint or
relieve the irial judge advocate or defense counsel, or assist-
ants to either. Where the authority to appoint a general
court-martial 1s vested in a commanding officer, he retains
that anthority, wherever he may be, so long as he continues
to be such commanding officer. In the absence of orders or
legislation, personal presence within the territorial limits of
his area or department is not essential to the validity of com-
mands given by an area or department commander to be
executed within the area or department. Therefore he may
appoint a court-martial while absent from his area or de-
partment, if he continues to exercise command. But an area
or department commander detached and absent from his
command for any considerable period by reason of having
received a leave of absence (whether of a formal or informal
character), or having been placed upon a distinct and sepa-
rate duty, is held to be in a status incompatible with a full
and legal exercise of such authority, and therefore incom-
petent during such absence to order a gemeral court-martial
&s an area or department commander, even though no other
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officer has been assigned or has succeeded to the command of
the area or department. (Digest, p. 153, LXXII, A.)

19. Rank or ArrornTiNG AvurHORITY.—The power of the
various ecommanders enumerated in paragraph 14, supra, to
appoint general courts-martial is independent of their rank,
but no officer other than those enumerated can appoint a
general court-martial no matter what his rank may be. An
officer who succeeds to any command or duty stands in regard
to his duties in the same situation as his predecessor.
In the event of the death or disability of the permanent
commander of a territorial area or department, or his tem-
porary absence from the limits of his command, the senior
line officer present and on duty therein will exercise the
command of the area or department, unless otherwise ordered,
until relieved by proper authority.

20. Power oF AproINTING AUTHORITY, How LiMrreEnp.—An
officer who has power to appoint a court-martial may control
its existence, dissolve it, and determine the cases to be re-
ferred to it for trial, but he can not control the exercise by
the court of powers vested in it by law.

Secrron IT.
SPECIAL COURTS-MARTIAL.

21. AurHorrTiES ENUMERATED. — Special courts - martial
may be appointed by the following authorities (A. W. 9),
viz:

(@) The commanding officer of a district.

() The commanding officer of a garrison.

(¢) The commanding officer of a fort.

(d) The commanding officer of a camp.

(¢) The commanding officer of any place other than
(a), (8), (¢),and (d) where troops are on duty.

() The commanding officer of a brigade.

(9) The commanding officer of a regiment.

(%) The commanding officer of a detached battalion.

(?) The commanding officer of any other detached
command.

ExceprioNn.—When any one of the foregoing commanding
officers is the accuser or the prosecutor of the person or per-

20
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sons to be tried, the court shall be appointed by superior
authority.

When any superior authority deems it desirable, he may
appoint a special court-martial for any part of his com-

mand.

Note.—For the authority to appoint special courts-martial in the
' National Guard not in the service of the United States, see section
104, act of June 3, 1916, 39 Stat. 208; Appendix 2, infra.

22. ComMAaNDING OFFICER AS “AcCUSER OR PROSECUTOR.—
The rules laid down in Section I, paragraph 17, supra, for
determining when a commander is the accuser or prosecutor
apply equally to trials by special courts-martial. When a
superior appoints a court because of such disqualification on
the part of a subordinate commanding officer, he will specify
in the order the names of the person or persons to be tried,
and the court will adjourn sine die upon the completion of
the last case which it is ordered to try.

23. RaNK oF APpPoINTING AUTHORITY.—As in the case of
‘general courts-martial, the test of the power to appoint a
special court-martial is whether the officer is one of the com-
manders designated in A. W. 9. Such authority is an inci-
dent of his power to command, and is independent of his
rank.

24. CommanpINGg OFFicer As MemaErR.—When but two offi-
cers in addition to the commanding officer are available for
detail on a special court-martial, the commanding officer will
not detail himself as a member of such court. In such a
case, if superior authority desires to appoint a special court-
martial for such command, the commanding officer, if other-
wise eligible, may be appointed as a member thereof.

Secrion 111
SUMMARY COURTS-MARTIAL.

25. AvrHoriTiEs ENUMERATED.—Summary courts-martial
may be appointed by the following authorities (A. W, 10),
viz:

(a) The commanding officer of a garrison.
(8) The commanding officer of a fort.
(¢) The commanding officer of a camp.

21
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(d) The commanding officer of any other place not
enumerated in (a), (d), and (¢) where troops
are on duty.

(e) The commanding officer of a regiment.

(/) The commanding officer of a detached battalion.

{#) TFhe commanding officer of a detached company.

(£) The commanding officer of any other detach-
ment not enumerated in (f) and (g).

A summary court-martial may in any case be. appointed
by superior authority when by the latter deemed desirable.

Note.—For the authority to appoint summary courts-martial in the
National Guard not in the service of the United States, see section
105, act of June 3, 1916, 39 Stat. 208; Appendix 2, infra.

26. WrEN More THAN ONB OrrFrcer Present.—When
more than one officer is present the swmmary court-martial
will be appointed from staff officers or available line officers
junior to the commanding officer. The commanding officer
will not in such cases designate himself as the summary -
court-martial. The senior officer on duty at a reeruiting sta-
tion is a “commanding officer ” in the sense of the last pre-
ceding sentence when there is another officer present. at the
same station, even though the latter may be serving at an
apxiliary or branch station. (Bul 46, War Dept., Oct.
24, 1914.)

927. Wary nur Oxm Orricer Presext.—When but one
officer is present with a eommand he shall be the summary
court-martial of that command and shall hear and determine
cases, brought. hefore nim. (A. W. 10.). In such a case, no
order appointing the court will be issued, but. the officer will
enter on the record that he is the “ only officer present with
the command.” (As to retired efficers, see par. 9, b, supra.)

28, “ DeracHMENT ” DEFINED.—~A battalion or other unit
is % detached ” when isolated or removed from the immediate
disciplinary control of a supervier of the same branch of
the service in such a manner as to make its commander
primarily the one to be looked to by superior authority as
the officer responsible for the administratiom of the dis-
cipline of the enlisted men compesing the same. The term
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is used in a disciplinary sense, and is not necessarily limited
to what constitutes detachment in a physical or tactical sense.
The commanding officers of such units as field signal bat-
talions, aero squadrons, field bakeries, and ammunition, en-
gineer, or sanitary trains, if their respective commands are
independent, except in so far as they constitute parts of a
division, and if their commanders are responsible directly to
the division' commander for the maintenance of discipline
in those commands, are competent to appoint summary
eourts for the same, subject to the power of the division com-
mander to appoint summary courts for all subordinate or-
ganizations and detachments under his command if by him
deemed advisable.

So likewise the various service schools, such as The
Cavalry School at Fort Riley, though they may be lo-
cated within the immediate limits of higher commands,
constitute “ detachments ” within the meaning of A. W. 10,
and the commandants thereof have power to appoint sum-
mary courts-martial for the trial of enlisted men connected
with such schools, subject to the right of the commanding
officer of the garrison or fort to appoint such courts when by
him deemed desirable. (Bul. 13, War Dept., 1913, p. 7.)

29. Power or BricapE CoMmanDERs.—A brigade com-
mander is responsible for the instruction, tactical efficiency
and preparedness for war service of his brigade. If the
brigade is serving at one garrison or post he has, by virtue
of his power as such garrison or post commander, authority
to retain within himself the appeinting power of all sum-
mary courts within his command, but if he does not exercise
the authority which is vested in him by statute he allows the
appointing power, including the power of review, to pass te
regimental (and detachment). commanders. (Digest, p. 580,
XVL E, 7.) If the brigade is acting as a tactical unit in the
field, he may as superior authority, appoint summary courts-
martial for his command whenever he deems it desirable, but
such authority will ordinarily be exercised by the regimental
commanders.
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Secrion IV.
TRIAL JUDGE ADVOCATE.

30. Power TO0 ArroiNT.—For each general or special
court-martial the authority appointing the court shall ap-
point a trial judge advocate, and for each general court-mar-
tial one or more assistant trial judge advocates when neces-
sary. (A.W.11.)

31. Durmes oF Trial JupGE ApvocaTE anp Asststant Trial
Jupnee Abpvocates.—For discussion of duties of the trial
judge advocate and his assistants see Chapter VII, Sections
IT and ITI,

SecrioN V.

DEFENSE COUNSEL.

31a, Power to Appoint.—For each general or special court-
martial the authority appointing the court shall, in the convening
order, appoint a defense counsel, and for each general court.
martial one or more assistant defense counsel when necessary.
(A. W. 11)

NOTE.—The code of 1920 introduced the statutory requirement that
defense counsel for general and special courts-martial, .together with
assistant defense counsel where deemed necessary by the appointing
authority for general courts-martial, must be appointed at the same
time and in the same manner as trial judge advocates and assistant
trial judge advocates. This embodied in statntory form the prin-
ciple of the amendment of paragraph 108, Manual for Courts-Martial
of July 14, 1919,

31b. Assistant Defense Counsel—Appointment.—Unless it can
not be done without manifest injury to the service, assistant de-
fense counsel will be appointed for a general court-martial when-
ever an assistant trial judge advocate is appointed. If more than
one assistant trial judge advocate is appointed, a corresponding
number of assistant defense counsel will, as a rule, be appointed.

31c. Duties of Defense Counsel and Assistant Defense Coun-
sel.—For discussion of the duties of the defense counsel and his
assistants see Chapter VII, Section IV,
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32. JurispiorioN DEeFINep.—The jurisdiction of ‘a court-
martial is its power to try and determine cases legally
referred to it and, in case of a finding of guilty, to award a
punishment for the offense within its prescribed limits.
Being courts of special and limited jurisdiction, their organi-
zation, powers, and mode of procedure must conform to
all the statutory provisions relating to their jurisdiction.
For the source and kinds of military jurisdiction and per-
sons subject to military law, see Chapter I, Sections I

and ITL
25
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338, CoUrTs-MARTIAL NoT ParT oF OrDINARY FEDERAL JUDI-
c1AL Systeym.— While courts-martial have no part of the juris-
diction set apart under the article of the Constitution which
relates to the judicial power of the United States, they have
an equally certain constitutional source. They are established
under the constitutional power of Congress to make rules for
the government and regulation of the land forces of the
United States, and are recognized in the provisions of the
fifth amendment, expressly exempting “ cases arising in the
land and naval forces ” from the requirement as to present-
ment and indictment by grand jury. They are tribunals ap-
pointed by military orders issued under authority of law.
The power to appoint them, as well as the power to act upon
their proceedings, is vested by law in certain commanding
officers. Their jurisdiction is entirely penal or disciplinary.
They have no power to adjudge damage for personal injuries
or private wrongs, nor to collect private debts. Their judg-
ments upon subjects within their limited jurisdiction, when
duly approved or confirmed, are as legal and valid as those of
any other tribunals. No appeal can be taken from them, nor
can they be set aside, or reviewed by the courts of the United
States, nor of any State, but United States courts may, oa
a writ or habeas corpus, inquire into the legality of detention
of a person held by military authority, at any time, either
before or during trial er while serving sentence, a.nd' will
order him discharged, if it appears to the satisfaction of the
court that any of the statutory requirements conferring
jurisdiction have not been fulfilled. Their sentences have in
themselves no legal effect until they have received the ap-
proval or confirmation of the proper commanding officer.
With such approval or confirmation, however, their sen-
tenees become operative and are as effective as the sentences
of civil courts having criminal jurisdiction, and are entitled
to the same legal consideration.

33a. Their Nature.~~While courts-martial are not a part of the
Federal judieial system, they exercise within the Army functions
of a purely judicial nature, for the maintenance of discipline and
good order; and are, no less than other courts, governed by law.

NOTE.—“ The whole proceeding from its inception is. judicial. The
trial, inding, and sentence are the solemn acts of a court erganized
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and conducted under the suthority and according to the prescribed’
forms of law. It sits to pass upon the most saered questions of
human rights that are ever placed on trial in a caurt of justice; rights
which, in the very nature of things, can neither be exposed to danger
nor entitled to protection from the uncontrolled will of any man, but
which must be adjudged according to law. And the act of the officer
who reviews the proceedings of the eourt, whether he be the com-
mander of the fleet or the President, and without whose approval
the sentemce can not be executed, is. as mueh a part eof this jnudg-
ment, according to law, as is the trial or the sentence.’” (11 Ops.
Atty. Gen.,, 19, 21.)

“ Conrts-martial are lawful tribunals, with authority to finally de-
termine any case over which they have jurisdiction, and their pro-
ceedings, when canfirmed as provided, are not open to review by
the oivil tribunals, except for the purpose of ascertaining whether
the military eourt had jnrisdiction of the person and subject mat-
ter, and whether, though having suech jurisdiction, it had exceeded
its powers in the sentence proneunced.” (Grafton v. U, S., 206 TU.
8., 333, 347-348.)

34. ConprrioNs NEcessary To Smow JurispicrioN.—The
jurisdiction of every court-martial, and hence the validity of
each of its judgments, is conditioned upon these indispensable
requisites:

(a) That it was convened by an officer empowered to ap-
point it.

(0) That the persons who sat upon the court were legally
competent to do so.

(¢) That the court thus constituted was invested by the
acts of Congress with power to try the person and the offense
charged.

(d) That its sentence was in accordance with Iaw.

“ Persons, then helonging to- the Army and the Navy are not subject
to fllegal or irresponsible courts-martial, when the law for convening
them and directing their proceedings of organization and for trial
have been disregarded. In such cases everything which may be done
is void—not voidable- but void—and eivil courts have mever failed,
upon a proper suit, to give a party redress who has been injured by
a void. process or void judgment. * * * When we speak of pro-
ceedings in 2 cause, or for the organization of the court and for trials,
we do not mean mere irregularity in practice on the trial, or any
mistaken rulings in respect to evidence or law, but a disregard of the
essentials required by the statute under which the court has been
convened: to try and to punish an offender for an fmputed violation
of the law.” (Bynes v. Hoover, 63 U. S, 81; see alse Deming v.

2T



T 85 ‘ CHAPTER IV.

McClaughry, 113 Fed. Rep., 650; McClaughry ». Deming, 186 U. S,
63; Mullan ». United States, 140 U. 8., 240; Ex parte Tucker, 212
Fed. Rep., 569; and A. W. 37.)

35. Procepure WuEN Mirrrary ANp CIvin JURISDICTION
CoxcurreNT.—Courts-martial have exclusive jurisdiction te
try persons subject to military law for all purely military
crimes and offenses; they have concurrent jurisdiction with
the proper civil courts to try such persons for civil crimes
and offenses denounced and punished under A. W. 92, 93,
94, and 96. (For limitation as to the crimes of murder and
rape, see A. W. 92.) In accordance with a principle of
comity as between the civil and military tribunals in cases
of concurrent jurisdiction, the jurisdiction which first at-
taches in a particular case is entitled to proceed to its ter-
mination. This is, however, not an inflexible rule and need
not govern the action of the military authorities in the case
of an accused person demanded by the civil authorities to
answer for an offense which is primarily one against the
civil community.

When any person subject to military law, except (2) one
who is held by the military authorities to answer, or (%)
who is awaiting trial, or (¢) result of trial, or (d) who is
undergoing sentence for a crime or offense punishable by the
Articles of War, is accused of a crime or offense committed
within the geographical limits of the States of the Union
and the District of Columbia, and punishable by the laws
of the land, the commanding officer is required, exzcept in
time of war, upon application duly made, to use his utmost
endeavor to deliver over such accused person to the civil
authorities, or to aid the officers of justice in apprehending
and securing him, in order that he may be brought to trial.
Any commanding officer who upon such application refuses
or willfully neglects, except in time of war, to deliver over
such accused person to the civil authorities or to aid the
officers of justice in apprehending and securing him shall be
dismissed from the service or suffer such other punishment as
o court-martial may direct.

When, under the provisians of this article, delivery is
made to the civil authorities of an offender undergoing sen-
tence of a court-martial, such delivery, if followed by con-

28



COURTS-MARTIAL—J URISDICTION. 1 86

viction, shall be held to interrupt the execution of the sen-
tence of the court-martial, and the offender shall be returned
to military custody, after having answered to the civil au-
thorities for his offense, for the completion of the said court-
martial sentence. (A. W. 74.) When offenses against the
peace and good order of civil communities are committed by
persons subject to military law, the proper military authori-
ties will be prompt in the preferring of charges and the
arraignment of offenders, having due regard for arrange-
ments existing for the purpose of securing between the au-
thorities of the two jurisdictions, civil and military, mutual
aid and cooperation in the administration of justice. In
such cases, if, after charges are preferred, the officer com-
petent to order trial by the proper court-martial deems it
inadvisable to bring the case to trial, he will hold the offender
and forward the charges, with his views thereon, to The
Adjutant General of the Army.

36. Cax Nor Be DivesTep BY Acr oF Accusep.—A court-
martial having once duly assumed jurisdiction of a case,
can not, by any wrongful act of the accused, be ousted of its
authority or discharged from its duty to proceed fully to
try and determine according to law and its oath. Thus the
fact that, after arraignment and during the trial, the ac-
cused has escaped from military custody furnishes no ground
for not proceeding to a finding, and, in the event of convic-
tion, to a sentence in the case; and the court may and should
find and sentence as in any other case. During such absence
it is proper for his counsel to continue to represent him in
all respects as-though present.

87. Nor TerrrroriaL.—Military jurisdiction is not terri-
torial. It extends as to persons legally subject to it to
offenses committed by them in any place whatsoever, whether
within or beyond the territorial jurisdiction of the United
States.

NOTE.—Herein military jurisdiction differs sharply from the juris-
diction of civil courts. The latter are created for certain districts,
counties or other geographical subdivisions, to which their jurisdie-
tion is limited. The have no jurisdiction beyond such geographical

limits or over any offense not committed within such boundaries. The
jurisdiction of military courts is, on the contrary, not so limited.
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Hence the rules of civil courts relating te ‘“‘venune’ hawe no appli-
cation in military courts.

88. Wuen Tervrnatep—RuLE StareEn—The jurisdietion
of courts-martial over officers, cadets, soldiers, and other
perzons in the military service of the United States, ordi-
narily ends when they become separated from the service.
The following- are, however, exceptions te this general rule:

(a) 1f any person, being guilty of any of the offenses of
fraud, embezzlement, ete., against the United States, while
in the military service of the United States, receives his dis-
charge or is dismissed froem the service, he shall continue to
be liable to be arrested and held for trial and sentence by a
court-martial in the same manner and to the same extent as
if he had not received such discharge mor been dismissed.
(AW, 94)

(b) When any officer, dismissed by arder of the President,
makes, in writing, an application for trial, setting forth,
under oath, that he has been wrongfully dismissed, the Presi-
dent shall, as soon as the necessities of the service may per-
mit, eonvene a court-martial to try such officer on the charges
on which he shall have been dismissed, and if a court-martial
is not so convened within six months from the date of the
making of such application for trial, or if such court, being
convened, does not award dismissal er death as the punish-
ment: of such officer, the order of dismissal by the President
shall be vaid: (R. S. 1230.)

XOoTE 1.—This has mo reference to an officer discliarged from the
Army by reason of being classified in elass B, under seetion 24b of
the National Defense Act as amended by tlie aet of June 4, 1920
(41 Stat. 773). An officer so discharged is not entitled to demand a
trial by court-martial under R. S. 1230,

Nore 2.—In time of peace no officer shall be dismissed except in
pursuanee of the sentence of a court:martial or in mitigation thereof.
(A. W. 118.) An officer discharged from his office by the President
under section 9 of the selective-draft act is not entitled to demand a
trial by court-martial. (Dig. Ops,, J. A, G., May, 1918, Office IV E.)

NOTE 3.~—The President may at any time drop from the rolls of
the Army any officer who has been absent from duty three months
without leave, or who kas been absent in confinement in a prison or

penitentiary for three months after final conviction by a court of com-
petent jurisdiction. (A, W. 118; R. S, 1229; act of Jamn, 19, 1911, 36
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Stat., 894.) When an oficer's name is so. dropped from the rolls by
the President the officer is thereby fully separated from the military
service and beecomes a civilian (par. XX E, Dig. Ops. I. A. G., p. 426;
2d Ind., Mar. 25, 1520, J. A, G. 300.2; 2d Ind., June 16, 1920, J. A.
G., 210.14); subject, however, to his right to have a court-martial
convened to try him on the charges on which he shall have been

dismissed, under section 1230, R. 8.
NOTE 4.—The Court of Claims has held section 123Q, R. 8., to be

inoperative. (See note to par. 15, supra.)

(¢) All persons under sentence adjudged by courts-martial
remain subject to military law while under such sentence.
(A. W. 2)

(@) Where a soldier obtains his discharge by fraud, the
discharge may be canceled and the soldier arrested and re-
turned to military control. He may also be required to serve
out his enlistment and may be tried for his fraud. (Digest,
p. 457, XVI, A. 3.)

(e) An honorable discharge releases from the particular
contract and term of enlistment to-whieh it relates, and does
not therefore relieve the soldier from the consequences of a
desertion committed during a prior enlistment. (Digest, p.
462, X XTI, A.)

Note—For an offense committed prior to the expiration of his term
of enlistment, g seldier may he held in the service and tried after the
expiration of his term. So, also, a soldier may be tried for offenses
committed while making good time lost through desertion, through
absence without Ieave, through disease or injury, the result of his own
misconduct, ete., under A, W, 107,

Secror IT.
JURISDICTION OF GENERAL COURTS-MARTIAL.

39. PersoNs AND OrrrNsEs — GENERAL COURTS-MARTIAL
have power (A. W. 12) to try—
(@) Any person subject to military law, for
(b) Any crime or offense made punishable by the Ar-
ticles of War.
Nore—No officer shall be brought to trial hefore a general eourt-
martial appointed by the Superintendent of the Military Academy.
(A. W. 12)
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In addition they have power to try—

(¢) Any person other than (a) above, who by the law of
war is subject to trial by military tribunals, for

(d) Any crime or offense in violation of the law of war.

40. Limirs or PunisamMENT — Exceprion. — Punishment
upon conviction is discretionary with a general court-mar-
tial, exeept—

(¢) When mandatory under the law, or

(5) When limited by order of the gresident under A. W.
45; in addition,

(¢) The death penalty can be imposed only when specifi-
cally authorized ; and

(d) Except for—

' (a) Desertion in time of war,

(b) Repeated desertion in time of peace, or

(¢) Mutiny,
no person shall under the sentence of a court-martial be pun-
ished by confinement in a penitentiary unless an aet or omission
of which he is convicted is recognized as an offense of a c¢ivil na-
turé and so punishable by penitentiary confinement for more than
one year by some statute of the United States of general applica-
tion within the continental United States (excepting sec. 289,
Penal Code of the United States, 1910), or by the law of the Dis-
trict of Columbia, or by way of commutation of a death sentence,
and unless, also, the period of confinement authorized and ad-
judged by such court-martial is more than one year. (A. W.42.)

(¢) In time of peace, the period of confinement in a peniten-
tiary shall in no case exceed the maximum period prescribed by
the law which, under the forty-second article of war, permits
confinement in a penitentiary (see (d) supra); unless, in addi-
tion to the offense so punishable under such law, the accused shall
have been convicted at the same time of one or more other of-
fenses. (A.W.45.)

Exeeption.—When a sentence of confinement is adjudged by a
court-martial upon conviction of two or more acts or omissions
any one of which is punishable by econfinement in a penitentiary,
_the entire sentence of confinement may be executed in h peni-
tentiary,
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Note 1.—The death penalty is mandatory in the case of spies (A.
W. 82) ; dismissal is mandatory for conduct unbecoming an officer and
gentleman (A. W. 93) ; either death or imprisonment for life is manda-
tory for murder and rape (A. W. 92); punishment is mandatory in
part and discreticnary in part for false muster (A, W, 56) ; false re-
turns (A. W. 57), officer drunk on duty in time of war (A. W. 85),
and personal interest in the sale of provisions (A. W. 87). TIor
limits of punishment fixed by the President under A. W, 45, see Chap-
ter XI1I, infra, Punishments,

NOTE 2.—For discussion of places of confinement and of peniten-
tiary confinement, and of the War Department policy regarding
punishments, see Chapter XIII, post, ‘ Punishments,” Sections II
and IIT,

NOTE 3.—For a conviction where the death penalty is mandatory,
or for a sentence of death, 2 unanimous vote of all the members of
the court present is required; and for a sentence to life imprison-
ment, or to confinement for more than 16 years, a three-fourths vote.
All other convictions and sentences require a two-thirds vote, (A.
W. 43.) See,infra, par. 308.

NOTE 4.—An officer may not be sentenced to a reduction in rank;
since that would involve the power of appointment to the lower
g‘rade, which is beyond the power of the court.

Secron I11.
JURISDICTION OF SPECIAL COURTS-MARTIAL.

41. PErsons aNp OrreNses.—Special courts-martial shall
have power (A. W. 13) to try—

(1) Any person subject to military law, except—

Any person subject to military law belonging to a
class or classes excepted by the President, by regula-
tions, for

~ (2) Any crime or offense (not capital) made punishable
by the Articles of War.

NOTE.—Tor classes of persons exempted by the President, by reg-
ulations, from the jurisdiction of special eourts-martial, see Appen-
dix 21.

The following are capital crimes and offenses under the
Articles of War, viz:

(1) A¢ all times—(a) Assaulting or disobeying a
superior officer (A. W. 64); (b) mutiny or se-
dition (A. W. 66); (¢) failure to suppress
mutiny or sedition (A. W. 67); (d) murder,
rape (A. W. 92).

33
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(2) War offenses.—(a) Desertion (A. W. 58); ()
advising or aiding another to desert (A. W.
59); (¢) misbehavior before the enemy (A. W.
75); (&) compelling or attempting to compel a
commander to surrender (A. W. 76); (¢) im-
proper use of countersign (A. W.77); (f) fore-
ing a safeguard (A. W.78); (g) relieving, cor-
responding with, or aiding the enemy, or at-
tempting to relieve the enemy (A. W. 81); (%)
sples (A. W. 82); (¢) misbehavior of sentinel
(A. W. 886).

41a, The second proviso to the twelfth article of war, which
was added by the revision of 1920, provides—

“That the officer competent to appoint a general court-
martial for the trial of any particular case may, when in
his judgment the interest of the service shall so require,
cause any case to be tried by a special court-martial not-
withstanding the limitations upon the jurisdietion of the
special court-martial as to offenses set out in article 13;
but the limitations upon jurisdiction as to persons and
upon punishing power set out in said article shall be ob-
served.”

The purpose of the amendment is to enlarge the jurisdiction
of the special court-martial to embrace all offenses committed
by any person subject to military law, except persons belonging
to any class or elasses exempted from the jurisdiction of the spe-
cial court-martial by the President by regulations. It does not
enlarge the punishing powers of the special court-martial.
“The fundamental idea is that many of our articles denounce
offenses as capital, which, when committed under certain cir-
cumstances, are really of no vital import to the service. The
amendment ” confides ‘“{o the officer exercising general court-
martial jurisdiction a discretion whereby he may either send cases
before a general court or have them disposed of by one of the
inferior courts. The effect of this modification ought to be a very
considerable reduction in the number of cases fried by general
courts-martial.” (Report, Kernan Board, p. 21.)
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42. Limits oF PUNISEMENT ~—A speeial court-martial shall
not have power to adjudge—

(«) Dishonorable discharge of an enlisted man. (A
W. 108);

(o) Dismissal of an officer (A. W, 118);

(¢) Confinement in excess of six months (A. W. 13);
nor )

(d) Forfeiture of more than two-thirds pay per month
for a period of not exceeding six months. (A. W.
13.)

ROTE.—Rednction {0 the ranks in the case of moncommissioned
oficers and reduction in classification of privates may be effected by
sentence of special conrt-martial except as the Executive order con-
cerning maximum punishments, or this Manual, or other regula-
tions or War Department orders may from time to time exempt such
persons from the jurisdietion of speeial courts or may prohibit such
reduction, (But see Appendix 21.)

Sectrox 1V,
JURISDICTION OF SUMMARY COURTS-MARTIAL.

43. PersoNs aNp Or¥eNsEs.—Summary courts-martial
shall have power (A. W. 14) to try—
(1) Any person subject to military law, except—
(@) An officer;

5) A member of the Army Nurse Corps;

¢) A warrant officer;

d) An Army field clerk;

e; A field clerk Quartermaster Corps4

f) A cadet;

(g) A soldier holding the privileges of a certificate of
eligibility to promotion;

() A noncommissioned officer who objects thereto
(without the authority of the officer competent
to bring him to trial before a general court-
martial).

NOTE.—If the accused be a noncommissioned ofi-
cer he will be asked, at the ountset of the trial,
whether he objects to trial by summary court-martial,
and the fact of his being so asked, and his answer to
the question, will be written down in the record and
in the report of tri@&%{
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() Any person belonging to a class or classes ex-
cepted from the jurisdiction of summary courts-
martial by the President, by regulations; for

(2) Any crime or offense (not capital) made punishable
by the Articles of War.

Note 1.—For list of capital crimes under the Articles of War see
Section 11X, paragraph 41, supra.

NOTE 2.—For classes of persons exempted by the President, by
regulations, from the jurisdiction of summary courts-martial, see
Appendix 21,

44. Limrrs oF PuNISEMENT.—A summary court-martial
shall not have power to adjudge—

(a) Dishonorable discharge (A. W. 108);

(6) Confinement in excess of one month;

(¢) Restriction to limits for more than three months;

(d) Forfeiture of more than two-thirds of one month’s
pay; nor

(¢) Detention of more than two-thirds of one month’s
ray. (A.W.14)

NOTE.—Reduction to the ranks in the case of noncommissioned
officers and reduction in classification of privates may be effected by
sentence of summary court-martial, except as the Executive order
concerning maximum punishments, or this Manual, or other regula-
tions or War Department orders may from time to time exempt

such persons from the jurisdiction of summary courts or may prohibit
such reduction. (But see Appendix 21.)

SecrioNn V.
JURISDICTION OF OTHER MILITARY TRIBUNALS.

45. WaEN CoNCURRENT WITH COURTS-MARTIAL.—The pro-
visions of the articles of war conferring jurisdiction upon
courts-martial shall not be construed as depriving mili-
tary commissions, provost courts, or other military tribunals
of concurrent jurisdiction in respect of offenders or of-
fenses that by statute or by the law of war may be triable
by such military commissions, provost courts, or other mili-
tary tribunals. (A. W, 15.)
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Secrion I,

ARREST AND CONFINEMENT.

46. ArresT oR CONFINEMENT OF AccUsEd Prrsons.—(a) A
person charged with an offense will not be placed either in arrest
or confinement (nor continued therein if arrested or confined at
any time) before trial, unless the commanding officer, in cases
where (1) a crime or a serious offense under the Articles of War
is charged, or (2) in exceptional circumstances, although the
charge is only of a minor offense, considers arrest or confinement
necessary for the purpose of holding the accused at the post or
of preventing his escape.

NOTE.—A., W. 69 as amended by the code of 1920 does away with
prior provisions contemplating different treatment of officers and
enlisted men charged with offenses, and makes identical provisions
relating thereto for all persons subject to military law,
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(5) Any person placed in arrest under the provisions of
this article (A. W. 69) shall thereby be restricted to his
barracks, quarters, or tent, unless such limits shall be en-
larged by proper authority. Any officer or cadet who breals
his arrest or who escapes from confinement, whether be-
fore or after trial or sentence and before he is set at liberty
by proper authority, shall be dismissed from the service or
suffer such other punishment as a court-martial may direct;
and any other person subject to military law who escapes
from confinement or who breaks his arrest, whether before
or after trial or sentence and before he is set at liberty by
proper authority, shall be punished as a court-martial may
direct. (A. W. 69.)

Note.—A failure to place a person subject to military law in arrest
or confinement or the disregard of any custom or formality connected
therewith does not affect the jurisdiction of a court.

47. Wmo May Orper ARrrests.—(z) Only commanding
officers have power to place officers in arrest, except as pro-
vided in A. W, 68.

Note—The * commanding officer” thus authorized is the com-
mander of the regiment, separate company, detachment, post, depart-
ment, ete., in which the officer is serving. Digest, p. 481, I D. 1.

(5) A trial judge advocate of a court-martial has no
authority to place in arrest an officer or soldier about to be
tried by the court, or to compel the attendance of the ac-
cused before the court by requiring a noncommissioned offi-
cer to bring him, or otherwise. These are duties which de-
volve upon the convening authority or upon the post com-
mander or other proper officer in whose custody or com-
mand the accused is at the time. (Digest, p. 498, IV, B, 5.)

(¢) A court-martial has no control over the nature of the
arrest or other status of restraint of a prisoner except as
regards his personal freedom in its presence. It can not
place an accused person in arvest or confinement nor can
the court, even with a view to facilitate his defense, inter-
fere to cause a close arrest to be enlarged. The officer in
command is alone responsible for the prisoners in his charge.
(Davis, p. 62.)

But the court may, and in & proper case should, either on its
own motion, or on that of the trial judge advoeate or of the ae-
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cused or his counsel, make such recomwmendations on this subjeet,
to the appointing authority, as it may deem fit.

48. Arrzst, How Execuren.—An officer is plaeced in ar-
rest by his commanding officer in person or through another
officer, by a verbal or written order or communication, ad-
vising him that he is placed in arrest, or will consider him- -
gelf in arrest, or words to that effect.

49. Status oF Orricer IN ArreEsT.—An officer in arrest
can not exercise command of any kind. He will not wear a
sword nor visit officially his commanding or other superior
officer, unless directed to do so. His applications and re-
quests of every nature will be made in writing.

50. Arrest or Orricer Witmour PrererriNve CHARGES.—
Officers will not be placed in arrest for light offenses. For
these the censura of the commanding officer will generally
answer the purpose of discipline. Whenever a commanding
officer places an officer in arrest without preferring charges,
he will make a written report of his action to the brigade
or Coast Artillery district commander, stating the cause.
The brigade or Coast Artillery district commander, if he
thinks the occasion requires, will call on the officer arrested
for any explanation he may desire to make, and take such
other action within his authority as he may think necessary,
forwarding the papers, with his recommendation, to the area
or department commander, who will, in case a trial is not
deemed advisable, forward the papers to The Adjutant
General of the Army for file with the officer’s record, or for
further action. In the case of officers belonging to organi-
zations not attached or belonging to a brigade or Coast Ar-
tillery district, the report will be sent directly to the officer
exercising general court-martial jurisdiction.

[Paragraph &1 is omitted in ihis revision, in view ef paragraph 46,
supra.]

52, ArresT AND CONFINEMENT oF Sorprrrs.—KExcept as
provided in A. W. 68, or when immediate restraint is neces-
sary, no soldier will be confined without the order of an
officer, who shall previously inguire into his offense; it is
proper, however, for a company commander to delegate to
noncommissioned officers of his company the power to place
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enlisted men in arrest as a means of restraint at the instant
when restraint is necessary, but such action must be reported
to the company commander at once. (Digest, p. 481,1, E. 1.)

NOTE.—The chief object of Congress in changing, by the code of
1920, the provisions of A, W, 69 relating to arrest and confinement
was to lessen resort to confinement, particularly of enlisted men, in
cases where restraint is not a necessity, either to prevent the escape
of the accused or to restrain him from further violence or for other
like reasons. No soldier or officer will be ordered into, or retained in,
confinement prior to trial by court-martial except where confinement
is necessary for one of the reasons indicated.

53. StaTus oF Warrant Officer or NoNcomMM1ssioNED OFFICER
IN ARrEST.—Warrant officers and noncommissioned officers
will not be confined in company with privates if if can be
avoided. When placed in arrest, they will not be required to
perform any duty in which they may be called upon to ex-
ercise authority or control over others, and when placed in
confinement, they will not be sent out to work.

[Paragraph 54 omitted in this revision.]

55. RerusaL To Recerve anp Kere PrisonErs.—No provost
marshal or commander of a guard shall refuse to receive
or keep any prisoner committed to his charge by an officer
belonging to the forces of the United States, provided the
officer committing shall, at the time, deliver an account in
writing, signed by himself, of the crime or offense charged
against the prisoner. Any officer or soldier so refusing shall
be punished as a court-martial may direct. (A. W. 71.)

Note.—A. W. 72 requires every commander of a guard to submit a
report in writing to his commanding officer within 24 hours after the
confinement of a prisoner (or as soon as he is relieved from his
guard) showing (a) the name of such prisoner, () the offense charged
against him, and (¢) tbe name of the officer committing him. Such
report is ordinarily contained in the * Guard report” and presented
to the commanding officer by the old officer of the day at guard mount-
ing. For duty of commanding officers to surrender prisoners to civil
authorities, see paragraph 35, supra.

56. Pracineg PrisoNErs 1N IroNs.—Prisoners will not be
placed in irons except in the extraordinary case of a prisoner
who, in the judgment of the commanding officer, is a -
desperate or dangerous character, in which case report of
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action and the circumstances will be immediately made to
the area or department or tactical division commander.
When a prisoner is removed from irons a report of that
action will be made to the area or department or tactical di-
vision commander. A prisoner may be shackled or hand-
cuffed while being transported from one post.to another, or
from a post to a penitentiary, when, in the judgment of the
officer in charge, the escape of the prisoner can not other-
wise be prevented.

57. RerzasiNe PrisoNrr witmour ProOPER AUTHORITY.—
Any person subject to military law, who, without proper
authority, releases any prisoner duly committed to his
charge, or who, through neglect or design, suffers any
prisoner so committed to escape, shall be punished as a
court-martial may direct. (A. W. 73.)

Secrion I1.
ARREST OF DESERTERS BY CIVIL AUTHORITIES. '

58. AUTHORITY FOrR APPREHENSION.—It shall be lawful for
any civil officer having authority under the laws of the
United States, or of any State, Territory, District, or pos-
session of the United States, to arrest offenders, summarily
to arrest a deserter from the military service of the United
States and deliver him into the custody of the military au-
thorities of the United States. (A. W. 106.)

59. Avursorrry or CrrizeNs Otrer THAN PrACE OFFICERS
To ArreEst Drserrers.— The statute conferring authority
upon civil officers to apprehend and deliver deserters (A. W.
106) should not be construed as taking away the authority
for their apprehension by a citizen under an order or di-
rection of a military officer, but the legislation should be
treated as providing an additional means of securing the ar-
rest of deserters by conferring authority upon civil officers
to apprehend them without military orders—leaving the
former method still legal. The offer of reward for the ap-
prehension and delivery of a deserter, coupled with the act
of Congress which provides for the payment of such a re-
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ward, is considered sufficient authority for the arrest of the
deserter by a citizen. (C-17327-A. J. A. G., July 20, 1909.) .

60. Mivority oF Drserrer—The right of the United
States to arrest and bring to trial a deserter is paramount
to any right of control over him by a parent on the ground
of his minority. (See Digest, p. 401, III, G; In re Cosenow,
37 Fed. Rep., 668; In re Kaufman, 41 Fed. Rep., 876; and
compare In re Grimley, 137 U. 8., 147, and In re Morrissey,
137 U. 8., 157.)
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SeorioxN 1.
PREPARATION OF CHARGES.

61. DerinrTioNs.—A charge corresponds to a civil indict-
ment. It consists of two parts—the technical “charge,”
which should designate the alleged crime or offense as a vio-
lation of a particular article of war or other statute, and the
“specification,” which sets forth the facts econstituting the
same. The requisite of a charge is that it shall be laid under
the proper article of war or other statute; of a specification,
that it shall set forth in simple and concise language facts
sufficient to constitute the particular offense and in such man-
ner as to enable a person of common understanding to know
what is intended. The general term “ charges,” in the sense
that the word “ charge ” is used in the first sentence of this
paragraph, includes any number of technical charges and
their specifications.

NOTE 1.—It is to be carefully borne in mind that every specifica-
tion must state facts constituting some particular offense recog-
nized and punishable either under the articles of war or some other
Federal statute, civil or military, or statute for the District of Co-
lumbia, or at the common law as recognized in the District of Co-
lumbia, or by the unwritten law military, the “custom of war.”
Otherwise the specification.is insuficient to support a sentence.

Note 2.—For forms for charges see Appendix 6.

62. WaHo May Inmriate Crarees.— Military charges,
though commonly originating with military persons, may be
initiated by civilians. Indeed, it is but performing a public
duty for a civilian who becomes cognizant of a serious offense
committed by any officer or soldier, or other person subject
to military law, to bring it to the attention of the proper
commander. But the law requires (A. W. 70) that charges
and specifications must be signed and sworn to by a person
subject to military law. Charges proceeding from a person
outside the Army and based upon testimony not in the pos-
session or knowledge of the military authorities, should, in
general, be required to be sustained by affidavits or other
reliable evidence, as a condition of their being adopted (Dig.,
p. 482, I1, B); particularly since, under the code of 1920, the
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formal charges and specifications must be substantiated by the
oath of the person subject to military law who adopts and form-
ally prefers them.

NOTE.—Prior to the code of 1920 charges and specifications were
not required to be sworn to, but, by custom of the service, were for-
mally preferred by-—that is, authenticated by the signature of—a
commissioned officer. The code of 1920 (A. W. 70) introduced the
requirement that all charges and specifications be preferred under
oath, and provided tha. they may be preferred by any person subject
to military law, thus doing away with the prior custom of the serv-
ice requiring them to be signed by 2 commissioned officer.

63. Wao May Prerer CHAreEs.—Any officer or soldier or
any other person subject to military law may prefer charges.
An officer is not disqualified from preferring charges by the
fact that he is himself under charges or in arrest (Dig., p.
483, IT, C), or in confinement; nor is a soldier or other person
subject to military law disqualified from preferring charges by
reason of being himself under charges or in arrest or in con-
finement,

64. Sienine and Swearing to Cmarces.—The person pre-
ferring charges will sign his name following the last speci-
fication, adding his rank and organization in the Army, or
other words indicating his rank and status as a person subject
to military law, and will append théreto his affidavit in accord-
ance with the requirements of A, W. 70 and of paragraph 75,
infra.

NOTE.—For form for afidavit see Appendix 5.

The signing of charges, like orders, with the name of an
officer, adding “by order of” his commander, is not permis-
sible since under the requirements of the code of 1920 (A. W.
70) no officer or other person can prefer charges unless he is
able to make the required oath on his own responsibility that he
has personal knowledge of, or has investigated the matters set
forth therein, and that the same are frue in fact, to the best of
his knowledge and belief. The signature of the person pre-
ferring charges forms no part of the charges themselves, nor
does the affidavit thereto appended, but such signature and affi-
davit will nevertheless be copied into the record of trial by
a general or special court-martial in order that it may
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affirmatively appear whether the person preferring the
charges (who is prima facie the accuser) was an officer who
sat ag a member of the court {see A. W. 8, 9), and also that it
may affirmatively appear in the record whether the charges
were preferred, signed, and sworn to in accordance with the re-
quirements of the law.

65. AccUMULATION OF CHARGES.—It may sometimes be ex- -
pedient, where the offenses are slight in themselves and it is .
deemed desirable to exhibit a continued course of conduct,
to wait before preferring charges till a series of similar
acts have been committed, provided the period be not un-
reasonably prolonged; but, In general, charges should be
preferred and brought to trial immediately or presently
upon the commission of the offenses. Anything like an
accumulation or saving up of charges, through a hostile
animus on the part of the accuser, is discountenanced by
the sentiment of the service. (Digest, p. 490, 11, I', 2.)

66. DurpLicaTioN oF CHarGES.—The duplication of charges
for the same act or omission will be avoided except when
by reason of lack of definite information as to available
evidence it may be necessary to charge the same act or omis-
sion as constituting two or more distinet offenses. When
the same act or omission in its different aspects is charged
as constituting two or more offenses, the court, even thfugh
it arrives at a finding of guilty in respect of two or miore
specifications, should impose punishment only with ref-
erence to the act or omission in its most important aspect,
and if this rule be not observed by the court the reviewing
authority should take the necessary action. Thus a soldier
should not be punished for disorderly conduct and for as-
sault when the disorderly conduct consisted in making the
assault, And so a person subject to military law should
not be charged under A. W. 61 for failure to report for a
routine duty at a time included in a period for which he is
charged with absence without leave under the same article;
otherwise, when the duty is not a routine duty. Routine
duties are those that are regularly scheduled, such as reveille,
retreat, stables, fatigue, schools, driils, and parades, but do
not include practica marches or other previously speeially
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appointed and important exercises of which the accused is
chargeable with notice.

67. ConsormarioNn oF OCHarges.—Ordinarily all the
charges against the accused should be consolidated into one
set of charges, and one trial had upon the consolidated set
instead of having two or more trials, one upon each set. To
avoid taking up unnecessarily the time of a court with
minor offenses, where charges are preferred for serious
offenses, there should not be joined with them charges for
minor derelictions mnless the latter serve to explain the cir-
cnmstances surrounding the serious charges. For instance,
charges for desertion should not ordinarily be joined with
charges fer losing through neglect, Government property
of small value; nor sheuld charges for willful disobedience
-of the orders of a commissioned officer ordinarily be joined
with charges for an absence from a routine duty.

68. RerUsaL 1o SusMrr To MEepicar. TreEaTMENT.—AnN offi-
" el or soldier may be eharged for refusing to submit to a surgical
:or dental operation or medical or dental treatment at the hands
‘of the military aunthorities if it is designed to restore or increase
his fitness for service and is without risk of life.

A soldier who refuses to submit to a surgical operation that
the attending surgeon certifies is without risk to his life and
is necessary for the removal of a disability that prevents the
full perfermance of any or all military duties that properly can
be required of him will, for such refusal, be bronght to trial by
general court-martial; but if in any such case the attending
surgeon is in doubt as to whether the proposed operation involves
risk to life the soldier will not be brought to trial, but will be
discharged on surgeon’s certificate of disability. (Par. 53,
C. of 0., 1831-1915.)

69. JoinT CHarRGEs.—Where two or more persons jointly
and in pursuance of a common intent commit a crime or
offense which can be committed by a combination of persons
acting in concert they may be separately charged and tried
for such crime or offense or may be jointly charged and
jointly tried. The actual presence of all of the accused
‘persons at the actual commission of the offense is not neces-
sary, for all who take part in the enterprise are equally
guilty, though they may be absent from the place of actual

47


mailto:chap;@.d

470 CHAPTER VI

‘commission of the offense with which they are charged. The
fact that justice may require that different degrees of pun-
-ishment be awarded to the different parties constitutes no
objection to such a joint prosecution. The mere fact of their
committing the same offense together and at the same time,
although material as going to show concert, does not neces-
sarily establish it. Thus the fact that several soldiers have
absented themselves together without leave will not, in the
absence of evidence indicating a concert of action, justify
their being arraigned together on a joint charge, for they
may merely have been availing themselves of the same con-
venient opportunity of leaving. Nor is desertion, unless in
execution of a conspiracy, chargeable as a joint offense.
(Digest, p. 484, 11, D, 7.) In joint charges the form of
the charge does not differ from that in other charges. The
form of specification will read as follows:

In that Private , Company Infantry; Private
, Company , — Infantry; and Private , Com-
pany , Infantry, acting jointly, and in pursuance of a

common intent, did [(here allege the offense in the language preseribed
where the offense is committed by only one person].

The right of challenge (including the right to one separate
individual peremptory challenge) may, of cqilrse, be exercised
separately by each of the accused.

70. Cuarces Nor 10 BE PREFERRED UPON UNCORROBORATED
Conression.—Charges should not be preferred for an offense
unless there is some evidence other than the confession of
the accused that the offense has been committed. This ap-
plies particularly in cases of frandulent enlistment. The
mere confession by the accused that he had prior service, or
was under a certain disability at the time he enlisted, and
concealed that fact, should not be made the basis for charges
unless there is something confirming the confession. Charges
should not be preferred in such cases until corroborating -
evidence that the offense was committed has been secured,
or that, the existence of such evidence being ascertained,
the necessary steps to obtain it have”been taken. (See
par. 225.)

71. CHarRGES For Privare InpeerEDNESS.—The military
authorities will not attempt to discipline officers and sol-
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diers for failure to pay disputed private indebtedness or
claims—that is, indebtedness or a claim where, in the opin-
ion of the military authorities, there is a genuine dispute as
to the facts or law—nor will the military authorities attempt
to decide such disputed indebtedness or claims. If the
indebtedness is disputed the creditor should resort to the
civil courts to establish the liability. If, in the opinion of
the military authorities, the facts and law are undisputed and
there appears to the military authorities to be a private
indebtedness, and the officer or soldier does not claim to
have a legal or equitable set-off or counterclaim to urge
‘against it, an officer may be brought to trial if his failure
is considered to be a violation of A. W. 95 or A. W. 96,
and a soldier may be tried if his failure is considered to be
a violation of A. W. 96, but no action will be taken by the
military authorities to enforce payment. If an officer or
goldier by his conduct in incurring the indebtedness or by
his attitude toward it or his creditor thereafter reflect dis-
credit upon the service to which he belongs, he should be
brought to trial for his misconduct. If the facts and law,
in the opinion of the military authorities, are undisputed
and there appears to the military authorities to be no in-
debtedness, the department will take no further action.
Where a soldier was largely indebted and failed to pay his
indebtedness and the commanding officer denied the soldier
all pass privileges until the indebtedness was paid, it was held
that such action on the part of the commanding officer con-
stituted an attempt to enforce payment of the indebtedness
and was contrary to the policy of the War Department and
such action should be revoked. (Digest, p. 878, IV.)

72. NUMBERING CHARGES AND SPECIFICATIONS.— YWhere
there are several specifications under one article, the usual
procedure is to place. them all under one charge, rather than
to make several charges with one specification under each.
Where there are several specifications under one charge they
will be consecutively numbered, and where there are several
charges, the charges will be consecutively numbered.

73. AporrioNaL CHareEs.—New and separate charges
which are preferred after others have been preferred are
known in military law as “additional charges.” Such
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charges may relate to past transactions which were not
known by or brought to the attention of the person framing
the original charges at the time they were preferred; or they
may, as is more frequent, ariseé from acts of the accused sub-
sequent to the time the original charges were preferred. Thus,
if after charges have been preferred he commits a “breach
of arrest,” an additional charge will properly be preferred in
the case, and should be designated as an “additional”
charge. Charges of this character do not require a separate
trial, but may and preferably should be tried by the same
court that tries the original charges, and at the sane time,
subject to the limitations regarding investigation and service
of charges containéd in A. W. 70. (See paragraphs 75, 76,
76a, and 76D, infra.) If practicable to consolidate the two sets
of charges this should be done, otherwise the second set will
be denominated “ additional ” charges. After the court has
been duly sworn te try and determine ‘‘ the matter now be-
fore it ” additienal charges which the accused has had ne
notice to defend and regarding which the right to challenge
has not been accorded him, can not be introduced or the ac-
cused required to plead therete. Such charges must await a
separate trial. (See Winthrop, pp. 225, 226.)

74. RuLes To BE OBSERVED IN JLEapING.—(a) Statement
of charge—The charge should be limited to a statement of
the article violated, as “ Violation of the fifty-eighth article
of war,” or “ Vieolation of the eighty-fifth article of war.”
Commeon law and statutory crimes, not specified in the Arti-
cles of War, over which courts-martial have jurisdiction,
should, if not capital, be charged under A. W. 96.

(&) Statement of Specification.—The specification must
be appropriate to the charge, The offense must be distinetly and
accurately described in the specification and the utmost care
must be exercised that every element of the offense, as denounced
at common law or in the article of war, or other statute, is set
forth, (See forms, Appendix 6.) More specifically, (1) the
name, rank, title, and organization of the accused person, if
he belongs te. the Army of the United States, will be stated;
or if lie is a civilian or other person not belonging to the Army
of the United States, he will be so: described that it appears
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that he is a person subject to military law, or that he is by
statute, or by the law of war, subject to trial by military
tribunals; and (2) the facts that constitute the offense
charged, and each element thereof, will be set out briefly, but
clearly, together with the place and time of commission.
The specification need not, however, possess the technical
nicety of, or the same fuilness of detail as is required in, an
indictment at common law. In general, a bald statement of
the faets in simple and concise, but accurate, language, in any
such manner as to enable a person of commen understanding io
know what is intended and for exactly what offense it is con-
templated the accused be tried, is sufficient; but this does not
dispense with the requirement that every element of the offense
must be set forth. The failure fo set forth any essential ele-
ment of the offense renders the specification defective. (See
pars. 158¢, and 158D, infra.)

- »(€) :Alternative Pleading—A specification should not
.allege two offenses in the alternative. For example, an
offense under A. W. 84 can not be charged by the words, “ did
sell or through neglect lose.” If, as the result of an investi-
gation; there is doubé whether the property has been sold or
lost, both offenses may be charged under separate specifica-
tions. Care will be taken in every case where an article of
war includes two or more offenses to see that each specifica-
tion alleges but a single offense. (See Digest, p. 487, I, D,
11,d.)

(@) Ewvidence Not to Be Pleaded.—1Xt is not technically
good pleading in alleging an offense to state the circum-
stances or evidence proving or tending to prove it, such as
the acts, occurrences, and matters of description, which
should properly form part of the testimony of witnesses;
but there is no objection to stating very briefly in the speci-
fication the immediate result or effect of the act charged as
a circumstance of description illustrating the character and
extent of the offense committed. For instance, in charging
a striking or doing a violence to a superior officer under
A. W, 64, it is allowable, in a case where the assault was
fatal, to add in the specification, *thereby causing his
death”, as indicating the measure of violence employed.

51



9T 74 CHAPTER VI

(Digest, p. 488, I1, D, 14, a.) Unnecessarily “pleading the
evidence ” does not render the specification fatally defective.
But circumstances thus alleged in detail, even thongh unneces-
sarily, must be proved at the trial as alleged, or exceptions must
be made in the finding. There is also danger of variance as to
details between the specification and the proof. (See par. 158b,
infra.)

(¢) Specific Articles, When Used—When g crime or
offense is specifically provided for in an article of war, the
charge should regularly be laid under that article and not
under the general article, A. W. 96. This rule is particu-
larly to be observed when the crime or offense falls under an
article which prescribes a fixed punishment. (See, how-
ever, A. W. 37.)

Nore—In charging offenses against cadets for violation of regula-
tions of the Military Academy, the offense, if covered by a specific
article applicable to cadets, will be laid under that article (G. 0. 64,
War Dept., 1506) ; otherwise it will be laid under the general article.

(f) Forms for Charges.—The forms for charges and
specifications set forth in Appendix 6 cover most of the
offenses that are tried by military courts and covered in the
maximum-punishment order. These forms should be fol-
lowed, in the cases to which they apply, but they are not
mandatory.

(9) Time and Place—The allegations of the time and
place of the commission of an offense should be stated as
accurately as possible, but where the act or acts charged
extend over a considerable period of time it may be necessary
to cover such period in the allegation. - Thus, allegations of
“from March to September, 18877, and “from May to
October, 18887, have been countenanced in a case in which
the accused was charged with the neglect of a duty that
required continuous performance. (Digest, p. 486, II, D,
10, 5.) So, also, it is proper to allege that an offense was
committed while “en route” between certain points.
(Digest, p. 486, 1L, D, 9, 3.) So where the exact time or
place of the commission of the offense is not known it is
frequently preferable to allege it as having occurred “on
or about ” a certain date or time, or “ at or near ” a certain
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locality, rather than to aver it as committed on a particular
day or between two specified days or at a particular place.
Thére is no defined construction to be placed upon the words
“ on or about ” as used in the allegation of time in a specifica-
tion. The phrase can not be said to cover any precise num-
ber of days or latitude in time. It is ordinarily used in
military pleading for the purpose of indicating some period,
as nearly as can be ascertained and set forth, at or during
which the offenses charged are believed to have been com-
mitted—in cases where the exact day can not well be named.
And the same is to be said as to the use of the words “at
or near ” in connection with the averment of place. (Digest,
p- 485, 11, D, 9, 4.) 1f the specification alleges the offense
to have been committed “on” a certain date or “at” a certain
place, the court in its findings may, by exceptions and substi-
tutions, find another date or place if the evidence supports
such amendments, provided the new date or place is suf-
ficiently near the one alleged that an injustice is not done
the accused. In preparing several specifications under one
charge, the time and place of the alleged offense will be
given in each specification.

() Clristian Name.—The Christian name of an accused,
including his middle name or names, if any, in full, if known
(if practicable, as appearing on his service record), will be used
in preparing charges. In the case of a person in the military
service the name used in the charges should correspond to
that borne by the accused on his records or the Army register.

(¢) Charging under “Alias.”—11 the accused is known by
two names, as where a soldier enlists under a name different
from that under which he was known in his prior enlistment,
both the heading of the charge and the specification will
describe him under his true name and also under his assumed
name as an alias.

(j) General Prisoners—In charging a general prisoner
with an offense, the form of the charge will not be changed
but the specification will read as follows:

In that General Prisoner A B did [here allege the
offense in the language prescribed when it is committed by an officer
or soldier].
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It is not necessary to allege in the specification that the
general prisoner was formerly a soldier, was tried by a
general court-martial, and sentenced to dishonorable® dis-
charge and a term of confinement, and that he committed the
offense while serving such confinement. The words “ general
prisoner ” necessarily import such facts.

Nors.—General prisoners are persons sentenced to dismissal or dis-
honorable discharge and to terms of confinement at military posts or
elsewhere.

(k) Change of Grade—Where the grade of accused has
changed since the commission of an offense, the specification
will read as follows:

In that Private A- B , Company y Infantry,
then sergeant, Company . Infantry, did, ete.

(&) Written Papers and Oral Statements—A specification
in alleging the violation of an order which has been given in
writing, or of any written obligation—as an oath of alle-
giance, parole, etc.—should preferably set forth the writing
verbatim, or at least state fully its substance, and then clearly
specify the act or acts which constitute its alleged violation.
Oral statements should be alleged in as nearly the exact
words as possible, but should always be qualified by the
words “or words to that effect,” or some similar expression,
since proof will generally vary as to some word or words,
particularly if some time has elapsed since the incident. A
similar rule obtains in cases involving insubordinate or dis-
respectful language.

(m) Scandalous and Disgraceful Offénses—In framing
charges it is permissible, under the custom of the service,
after alleging the facts in the specification, to add, “ This
to the scandal and disgrace of the military service.” This
form of charge is appropriate in cases of particularly dis-
graceful conduct committed in the presence of a number of
persons, especially civilians, or while the offender was in
uniform, or under other circumstances resulting in pub-
licity.

(n) Desertion Followed by Fraudulent Enlistment.—En-
listment by a soldier in desertion is fraudulent. Such soldier
should be charged with desertion under A. W, 58, and with
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fraudulent enlistment under A. W. 54. (Cir. 28, War Dept.,
1908.) A fraudulent enlistment is no defense to a charge
of desertion but is proof of such desertion, for a soldier can
not be excused from repudiating a pending contract by sub-
stituting another in its place. In such a case the status of
desertion remains, notwithstanding the deserter’s presence
in the military service under a fraudulent enlistment, until
he surrenders as a deserter or is apprehended as such. For a
single desertion followed by a fraudulent enlistment, but one
gpecification for desertion will be preferred, in addition to
the specification for fraudulent enlistment.

Note—A. W. 28 constitntes a rule of evidence and is not a punitive
article.

(0) Larceny and Sale of Public Property.—In cases of
larceny of property (not described in A. W. 94) where the
accused has sold the stolen property, the charges should not
include specifications alleging the sale except where the
same has been madse to an innocent party and constitutes such
a fraud upon the purchaser as to warrant the preferment of a
specification based upon such fraud. Preof of a subsequent
sale of stolen property goes to show intent to steal, and,
therefore, evidence of such sale should be introduced to sup-
port charges of larceny, wherever available. Larceny and
sale of United States property in violation of A. W. 94
should each be charged in separate specifications, since that
article denounces both offenses.

(p) Wording of Statute to be Followed.—Wherever prac-
ticable the exact words of the articles of war will be fol-
lowed. A person under the influence of intoxicating liquor
which incapacitates him mentally or physically for the
proper performance of duty is “drunk.” Therefore, under
A. W. 85 the word “drunk” will be used. So in charging
other offenses involving drunkenness no other word or phrase
will be used as a substitute for “drunk.” Under such
charges the court should not in its findings substitute such
phrases as “ under the influence of intoxicating liquor ” and
“intoxicating ” for “drunk.”

Szerion I
ACTION UPON CHARGES.

75. SunmissioN or CHarges.—Charges for trial by courts-
martial may be preferred by any person subject to military law,
&3
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(A. W.70.) They will be preferred only when the person prefer-
ring them either has personal knowledge of, or has investigated,
the matters set forth therein, and from such knowledge or in-
vestigation is of the opinion that there is reasonable ground for
believing that an offense has been committed, that the accused
is guilty of the offense, and that the offense can not be properly
or adequately dealt with in any other manner. All charges and
specifications must be signed by a person subject to military law,
and under oath either that he has personal knowledge of, or has
investigated, the matters set forth therein, and that the same are
true in fact, to the best of his knowledge and belief. (A. W. 70.)

All charges for trial by courts-martial will be prepared in trip-
licate, using the prescribed form of charge sheet for each of the
three copies. Should the space on the charge sheet be insuffi-
cient to accommodate all the charges and specifications proposed,
such additional sheets of ordinary paper will be used as may be
required. In the preparation of charges care wil] be taken to
observe the provisions of paragraphs 62, 63, 64, 65, 66, and 67,
supra. The charges and specifications will be signed as indi-
cated in the form on the prescribed charge sheet (see form, Ap-
pendix 5), and the affidavit thereto, in substantially the pre-
scribed form, will be sworn to before any officer, civil or mili-
tary, authorized to administer oaths (see, as to the competency
of military officers to administer oaths, par. 138, infra), and will
be forwarded, containing a list of known witnesses both for
and against the accused, mentioning where they may be found,
and a memorandum of any documentary evidence bearing upon
the case which may be obtainable, to the commanding officer
immediately exercising summary court-martial jurisdiction over
the command to which the accused belongs or pertains,

NOTE.——The afiidavit to the charges must state positively either
that (1) the affiant preferring the charges has personal knowledge
of the matters set forth therein, or else (2) that he has investigated
them and has thus satisfied himself of the facts. It must clearly ap-
pear upon which ground he places his statement of the truth of the
facts alleged in the charges and specifications, He is not to be per-
mitted to say alternatively, as to any particular specification, that he
‘either has personal knowledge or has investigated. Such an indefinite
statement is wholly insufficient to satisfy the requirements of A. W, 70,
and will not be accepted.
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He may, however, base some of the allegations in a specification,
or some of the specifications, on his personal knowledge, and others
upon his investigation of the facts. In such cases he will, in the
affidavit, state which are based upon personal knowledge, and which
upon investigation.

76. Receipt of Charges—Action.—Upon receiving charges pre-
ferred for trial by court-martial, a commanding officer will ex-
amine them for the purpose of determining whether, on their
face—

(@) They are (1) signed by a person subject to military
law, and (R) under oath, in substantially the pre-
scribed form, either that the person preferring them
has personal knowledge of, or else that he has in-
vestigated, the matters set forth therein, and that
the same are true in fact, to the best of his knowl-
edge and belief, as required by the seventieth article
of war;

(b) That the accused therein named (1) is a person sub-
ject to military law and (2) belongs or pertains to
his command;

(¢) That the charges and specifications are substantially
in the prescribed forms (see forms, Appendices §
and 6);

(d) That each specification (1) states an offense cogniz-
able by a court-martial and (2) is laid under the
appropriate article of war; and

(¢) That the specifications and charges are drawn in
substantial conformity with the requirements of
paragraph 74, supra.

In case the charges do not appear, on their face, to be signed
by a person subject to military law, or if they are not properly
signed and sworn to, er are not in proper form, or appear to be
defective or irregular in any other way, the commanding officer
may return them for correction, or consideration, and may permit
them to be withdrawn or amended, or new or additional charges
or specifications to be preferred. In case the accused does not be-
long or pertain to his command, the commanding officer may
either return the charges, or transmit them through channels to
the commanding officer immediately exercising summary court-
martial jurisdiction over the command to which the accused be-
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lengs or pertains, or may take such other proper action as cir-
cumstances may require, or superior auvthority mey direct.
76a. Investigation of Charges.—If the charges and specifica-
tions (1) appear to be in proper form, and (2) properly to allege
one or more offenses cognizable by a court-martial, against an
accused, who is (8) a person subject to military law, and (4)
belongs or pertains to his command, the commanding officer so
receiving them will proceed as follows:
1. If the accused is not an officer, and it appears to the

2,

3,

He

He

commanding officer that the charges are frivial or
inconsequential, he may disregard them; otherwise,
will consider whether the case presented is one
which he can properly dispose of under the one hnu-
dred and fourth article of war; and, if so, he
will so dispose of it. (See par. 336a, infra.) Other-
wise, he will investigate it, as follows:

will cause the person preferring the charges, to-
gether with all available witnesses mentioned in
the memorandum in the charges, and also the
accused, and any available witnesses desired by
the accused, and any other available witnesses
of whom he may learn, fo appear before him
at a stated time (fo be fixed either by standing
orders or otherwise), at his office or headguarters,
or other available place, within the next twenty-
four hours (except in the case of an intervening
Sunday or holiday, and then within the next
succeeding 24 hours thereafter), with all avail-
able documentary evidence, including the service
record of the accused, and will there informally
investigate the charges, substantially in the same
manner as upon a hearing before a summary
court. The witnesses (except the accused) will be
sworn, but no record will be made of the testi-
mony, and no counsel will ordinarily appear either
for the accused or for the prosecution (altheugh
in exceptional cases an available defense counsel
of a general or special conrt-martial, or other coun-
sel, may be permitted by the commanding officer, in
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his discretion, to appear for the accused, and a trial
judge advocate of a general or special court-mar-
tial, or other officer, for the prosecution). At such
investigation full epportunity will be given to the
accused to cross-examine the witnesses whose state-
ments are unfavorable to him, and to present any-
thing he may desire in his own behalf, either in
defense or mitigation; and all available witnesses
requested by the accused will be called and ex-
amined. The commanding officer will, before re-
ceiving any statement by the accused, carefully
warn him that it is not necessary for him to make
any statement with reference to the charges
against him, but that, if he does make one, it may
be used against him. (See par. 225b, infra.)
NOTE.—If exigent circumstances make it im-
practicable for the commanding officer to conduct
any particular investigation himself, he may or-
der it to be made by the second in command, or
by such other officer as he may designate on ac-
count of rank, experience, and attainments.

4. If, and whenever, upon such investigation, it appears to
the commanding officer that the charges can prop-
erly be disposed of by him under the one hundred
and fourth article of war, he will so dispose of
them.

5. If, and whenever in the course of such informal investi-
gation, it appears to him that the charges can not
properly be disposed of under the one hundred and
fourth article of war, but are within the jurisdic-
diction of a summary court-martial within his
command, and can properly be dispesed of by trial
by such court, and that there is probable cause for
trial, he will thereupon immediately, without
further investigation, refer the charges to a sum-
mary court-martial for trial.

6. If, upon such informal investigation, it appears to the
commanding officer that there is no substantial
evidence tending to show that an offense has been
committed, or no substantial evidence tending to
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show that the accused is guilty of the offense
charged, he (unless the accused is an officer, and
such commanding officer i3 not himself the officer
exercising general court-martial jurisdiction over
the command) will dismiss the charges; but if, in
any case, he finds there is substantial evidence
tending to show that the accused (whether or not
probably guilty of the offense, or some of the of-
fenses charged) is guilty of some other offense or
cffienses, he may permit new or additional or
amended charges to be preferred (or may himself
prefer them), and proceed as if such new or addi-
tional or amended charges had been among the
cnes originally before him,

7. If either

(a) The accused is an officer, and, upon such in-
formal investigation, the commanding of-
ficer is of opinion (1) that the charges are
not such as can be disposed of under the one
hundred and fourth article of war and (2)
that trial by a general court-martial -will
probably be necessary;

or

(b) The accused is any person subject to military
law other than an officer, and upon such in-
formal investigation the commanding officer
is of opinion that (1) an offense has been
committed, and that (2) there is substan-
tial evidence tending to show that the ac-
cused is probably guilty, and that (3) the
charges are not such as can be disposed of
under the one hundred and fourth article of
war, or (4) by trial before a summary
court-martial within his command, and that
(8) trial by special or general court-mar-
tial will probably be necessary;

he will either himself proceed with the investiga-

tion either then or at such other convenient time

and place as he may determine, or else he will refer
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the charges for further investigation to the sum-
mary court officer of the command, or to some other
officer (other than the officer, if any, preferring the
charges) whose rank, experience, and qualifications
are such as to fit him for the performance of this
important judicial duty.

NOTE.—If such commanding officer is him-
self the officer exercising. general court-martial
jurisdiction over the command, he will proceed in
case the accused is an officer, in the same way
as if the accnsed were not an officer. No anthor-
ity inferior to the officer exercising general
court-martial jurisdiction over the command will
dismiss properly drawn charges against an
officer, except upon disposing of them by pun-
ishment under the 104th Article of War,

8. The officer so proceeding with the investigation
(whether the commanding officer himself or an-
other officer) will examine all available witnesses
and documentary evidence in the same manner
hereinbefore directed in clanse No. 3 of this
paragraph, except that he will, upon such exam-
ination, reduce the material testimony given by
each witness, on direct examination and on cross-
examination, to a clear, suceinet statement or sum-
mary (for form, see Appendix 18), which, in the
presence of the accused, will be read over to the
witness and signed and sworn to by him. When
it is not practicable to obtain personal testimony
from any distant witness, whose testimony is
deemed material, either for the prosecution or for
the defense, a signed written statement from such
witness will be obtained by the investigating
officer, if practicable, of the testimony which the
witness would give if present, and will be shown
to the accused, and included with the summaries
of the testimony of the witnesses examined in per-
son, among the documents returned with the re-
port of the investigation. Any available papers
or documents which may serve to throw light on
the case will be likewise shown to the accused,
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and returned with the report of the investigation.
Any statement made by the accused will likewise
be reduced to writing, and will be read over to
him, and he will be offered an opportunity to sign
it, if he so desires, but he will not be required to
do so, and will be advised that it is not necessary
for him to do so. Care will be taken to insure
that the accused is fully advised of the nature of
the offense, or offenses, charged against him, and
of all his legal rights in the premises.

An officer charged with the important duty of
investigating charges for trial by court-martial
will maintain throughout the investigation an at-
titude of judicial fairness, the object of his inves-
tigation being to prevent unjust or unnecessary
trials quite as much as to establish the existence
of facts upon which the accused may properly be
brought to trial.

9, If the commanding officer shall dete1m1ne, in accord-

ance with the provisions of clause 7, supra, of this
paragraph, either to proceed further with the in-
vestigation himself or to refer the charges for
further investigation, he will cause the accused,
in any case where he finds indications of mental
defect, derangement, or abnormality, to be brought
before a medical officer (who should be a psy-
chiatrist, if one be reasonably available) for ex-
amination as to his mental condition, such exami-
nation to concern itself solely with the mental
capacity and condition of the accused, with a view
to learning whether he suffers from any mental
defect or derangement marking him as either tem-
porarily or permanently abnormal or peculiar from
the medical point of view. In such medieal exami-
nation no attempt will be made to define his legal
responsibility for crime or to apply any legal tests
or definitions, but the examination will be directed
solely to ascertain whether in his mental condition
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there is any feature of abuormality which renders
him not susceptible to crdinary human motives or
appreciations of right or wreng, or to the normal
control of his actions, and as to whether he i3
espable of conducting kis defense intelligently.
The medical examiner should, however, endeavor
to ascertain, and should consider and weigh, the
accused’s mental condition at the time of the act
charged, as well as at the time of such examina-
tion. The medical officer will report the result
of such examination to the investigating officer in
writing, stating his opinion as to the subjects to
be cousidered by him as hereinbefore prescribed,
and giving his reasons for his opinions and con-
clusions; and, if he is of opinion that there is
substantial reason to doubt the accused’s mental
normality and considers that a further inquiry
into his history is desirable, he may so recommend.
His report will be inclosed by the investigating
officer, with the other papers in the case.

10. The investigating officer will, if practicable, complate
the investigation within 24 hours, or else as
pronptly as circumstances will permif, and (if he
is not himself the commanding officer) will submit
his report in writing' to the authority appointing
him, inclosing the summaries of the testimony of
the witnesses and all the papers mentioned in any
of the foregoing claunses of this paragraph, and
recommending the disposition which he believes
should be made of the case. His report will be
in the form of an original communication, carry-
ing the other documents mentioned as inclosures
thereto, and will not be made as an indorsement
on the charges, on which no indorsement will be
made. The report will aise include a reference to
any known document or other matter of evidence
1ot inclosed, bnt which it is believed may become
important or necessary in the case; and will also
include & statement of all explanatory or extenu-
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ating circumstances which shall have come to the

attention of the investigating officer.

NOTE 1.—When the officer immediately exer-
cising summary court-martial jurisdiction over
the command to which the accused belongs or
pertains is the officer preferring the charges, he
will cause them to be investigated by some officer
other than himself before reaching a decision as
to their disposition; except (1) in the case of
new or amended or additional charges preferred
by him as a result of an investigation conducted
by him or under his direction, or (2) where he
decides to dispose of them under the one hundred
and fourth article of war or to refer them for trial
to a summary court-martial within his jurisdic-
tion; or that (3) when the officer preferring
the charges is the only officer with the command
and is of the opinion that the case is one for spe-
cial or general court-martial he may himself in-
vestigate the charges and make the prescribed
report.

NOTE 2—The report of the investigation,
summaries of the testimony of the witnesses, re-
port, if any, of the medical officer, and all other
papers prepared in connection therewith and in-
dorsements thereon, will be upon paper of legal-
cap size; and, it in typewriting, will be prepared
in triplieate. If in longhand, only originals will be
prepared, without copies, and in case of ulti-
mate reference to a special or general court-
martial for trial, two copies will be prepared at
the headquarters at which the reference for
trial is ordered.

NOTE 3.—Bulky reports or official documents
will not ordinarily be appended or copied, but
listed, and the place where they may be found
stated in the report.

11. From this investigation the commanding officer will
decide what disposition is to be made of the
charges, and will either (1) dismiss them (unless
the accused is an officer and the commanding officer
is not himself the officer exercising general court-
martial jurisdiction over the command), (2) dis-
pose of them under the one hundred and fourth
article of war, (3) refer them for trial to a sum-
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mary court-martial within his jurisdiction, or
(4) forward them for action by superior authority
(unless he himself has power to convene a special
court-martial or a general court-martial, in which.
case he will consider and dispose of them as here-
inafter preseribed in the next succeeding clause of
this paragraph and in par. 78, infra). TUnless
such commanding officer is the accuser or prose-
cutor of the person to be tried (or unless the
accused is an officer), he will not ordirarily
forward charges to superior authority, except
in cases where he desires to recommend trial
by a court-martial not within his competency to
appoint; all other cases he should dispose of with-
out reference to higher authority. Action for-
warding the charges to superior authority will be
in the form of an indorsement on the report of the
investigating officer, forwarding the report with
all accompanying papers, and inclesing the
charges, with his recommendations as to the dis-
position thereof, and with a statement of any ex-
planatory or extenuating circumstances which may
have come to his attention (except that, in case
the commanding officer has himself completed the
investigation, such communication to superier au-
thority will be in the form of an original com-
munication embodying his report of the investiga-
tion, with his recommendations and statement of
any explanatory or extenuating circumstances,
and inclosing the summaries of the testimony of
the witnesses and the other papers and documents
and the report, if any, of the medical officer, as
hereinbefore preseribed for the report of the in-
vestigating officer, and also inclosing the charges),
and inclosing any available evidence of any pre-
vious convictions of the accused proper to be con-
sidered under paragraphs 306 and 307, infra, in
conformity with the requirements of paragraph 306.
12. Each commanding officer superior to the one imme-
diately exercising summary court-martial jurisdie-
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tion over the accused, into whose hands-charges
may officially come, will either dismiss them, dis-
pose of them under the ome hundred and fourth
article of war, refer them for triel to a court-
martial within his jurisdiction, or forward them
to the next superior authority exercising court-
martial jurisdiction over the command to which
the accused belengs or pertains, as the circum-
stances may appear to require. (See par. 78,
infra.)

NOTE—A. W. 70, as amended by the code of 1829, provides (a)
“ No charge will be referred for trial until after a thorough and im-
partial investigation thereof shall have beea made”; and (b)
*“ Charges and specifications must be signed by a persomn subject to
military law, and under oath either that he has personal knowl-
edge of, or has investigated, the matters set forth therein, and that
the same are true in fact, to the best of his knowledge and belief.”

Taking these two statutory provisions together, they prohibit (1)
reference of any charges for trial without prior investigation (which
will be conducted in accordance with the provisions of the preceding
paragraph to which this note is appended), and (2) any commanding
officer from directing charges to be preferred against any person,
since he can not properly direct anyone to make the oath to the
charges required by the statute. Xe may, however, of course, direct
that any facts or the conduct of any person be looked into with a
view t® determining whether grounds exist for preferring charges.

76b. Forruer INvEsTIGATION OF GENERAL CoURrT-MARTIAL
Cuarczs.—DBefore directing trial of any charge by general
court-martial or military commission, the convening author-
ity will refer it to his staff judge advocate for consideration
and advice. (A. W. 70.) Should the investigation of the
charges appear not to be coinplete and satisfactory, the
charges may be returned for further investigation, to be
conducted, reported, considered, and acted upon in like man-
ner as the original investigation; or, in a proper case, the
necessary further investigation may, when practicable, be
conducted in like manner by the staff judge advocate, an
inspector, or other suitable officer. Should any charge or
specification appear to be improperly drawn, the staff judge
advocate may secure its correction or the substitution of an-
other through direct correspondence or personal interview.
The staff judge advocate may, over the signature of the
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person preferring the charges, and without any new oath
thereto, make corrections in the phraseology of any charge
or specification, by addition, substitution, or elimination,
whenever such correction does not change the substantive
character of the charge or specification, as preferred by the
person signing it. He may also properly advise that new or
substituted specifications and charges, based upon the indi-
cated competent evidence, be preferred. When the charges
are returned Ly the staff judge advocate to the convening
authority he will in writing over his signature (or over the
signature of an assistant staff judge advocate, with an indication
of approval or disapproval and any further comment or recoms-
mendations, signed by the staff judge advocate) advise the lat-
ter (1) whether or not they are correct and complete in form,
and (2) appropriate to the indicated competent evidence in
the case; (3) whether or not, in his opinion, a prima facie
case, justifying trial or other proceedings, exists; (4) whether
each specification states an offense cognizable by court-martial;
(5) whether the indicated competent evidence justifies trial on
each of the several specifications and charges, and, if not on all,
then on which ones; (6) whether any, and if so what part, of the
evidence, contained in the smmmaries of the statements of the
witnesses or documents or other evidence submitted is incompe-
tent or improper to be introduced as evidence at the trial for
any reason; (7) whether, in view of the report, if any, of the
medical officer to the investigating officer, or on any other
grounds, there is reason to believe that the accused may be men-
tally defective or deranged, either temporarily or permanently;
(8) the age of the accused; and will recommend the disposition
which he believes should be made of the case, including particu-
larly whether it should be:

1, Dismissed without trial or further proceedings;

2. Disposed of under the one hundred and fourth article
of war;

3. Referred for trial to a summary court-martial;

4. Referred for trial to a speecial court-martial (either
under the second proviso to A. W. 12, or other-
wise) ;

6. Referred for trial to a general court-martial (or to a
military commission);
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6. Disposed of by taking proper steps looking to the dis-
charge of the accused, if an enlisted man, under
the previsions of Army Regulaticns, in case of in-
dicated mental defect or derangement, or in other
proper cases; or if the accused be an officer or per-
son subject to military law other than a soldier, by
taking proper steps looking to his dismissal, drop-
ping from the rolls, or other proper procedure; and
also

7. Whether a medical board should be convened under
the provisions of paragraph 78¢; and

8. Whether the charges should be retained for further
investigation, or pending the recovery of the ac-
cused from illness or from temporary mental de-
rangement, or for any other purpose; or

9. The accused should be surrendered for trial to the civil
authorities, or the case disposed of in any other
manrer than in one of the ways above mentioned;
and

10. In case he recommends separation of the accused from
the service without trial, on account of indicated
mental defect or derangement, whether (and if so,
what) relatives or civil autherities should be ad-
vised.

He will also submit a form of order designed to carry his
recommendations into effect.

76¢c. Appointment of Medical Board by Convening Author-
ity.—Before directing the trial of any charge by general court-
martial or military commission the convening authority may, in
his discretion, either before or after receiving the advice of his
staff judge advocate upon the charges, cause a medical board to
be convened to examine the accused, and will do so in every case
where it appears to him, either in view of the report, if any, of
the medical officer under paragraph 76a, supra, or on any other
grounds, that there is reason to helieve that the accused may be
mentally defective or deranged, either temporarily or perma-
nently. Such medical board will consist of such number of medi-
cal officers, not less than three, as the convening authority may
see fit, at least one of whom should, if practicable, b¢ a psychia-
trist or expert in mental diseases. There is ne legal objection
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to the appointment as a member of such board of the medical
officer or psychiatrist, if any, who examined the accused under
the provisions of paragraph 76a, supra. Such board will pro-
ceed as promptly as practicable to examine the accused, and will
take the accused under its personal observation for such reason-
able length of time as may be necessary. It wiil take into con-
sideration the report, if any, of the medical officer under para-
graph 76a, supra, and any other available information bearing
upon the purposes of the investigation, and may in case of
doubt extend the examination to written inquiries directed to
probation officers, physicians, clergymen, school and prison
authorities, mayors, postmasters, etc., as well as to relatives
and friends of the accused, for the purpose of developing
from any sources which it deems trustworthy any informa-
tion that may aid it in its investigation. Their examination
-and investigation will be directed to, and concern itself solely
with, the same matter as an examination by a medical officer
under paragraph 78a, supra, viz, the determination of the mental
capacity and condition of the accused, with a view to learning
whether he suffers from any mental defeet or derangement
marking him as either temporarily or permanently abnormal or
peculiar from the medical point of view. The board will make
1o attempt to define or determine the legal responsibility of the
accused for crime, or to apply any legal tests or definitions; but
the examination will be directed solely (like that of an exami-
nation by a medical officer under par. 76a, supra) to ascertain-
ing whether in the accused’s mental condition there is any fea-
ture of abnormality which renders him not susceptible to ordi-
nary human motives or appreciations of right or wrong, or to
the normal control of his actions, and as o whether he is capable
of conducting his defense intelligently. The board will, how-
ever, endeavor to ascertain, and will consider and weigh the ac-
cused’s mental condition at the time of the offense charged, as
well as at the time of the board’s examination,

The medical board will make a written circumstantial report
of its examination and investigation to the convening authority,
appending thereto all such written evidence and documents as it
may have considered. Such report will state its opinion as a
board, or individually if there is any difference of opinion, as
to the subjects to be considered by it as hereinbefore prescribed,
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and giving its reasons for its opinions and conclusions, and
stating its conclusions as to the mental condition of the accused
at the time of the act charged and at the time of its examination
of him, with reference to any form of mental derangement, defect,
or other mental abnormality ; but will not attempt to determine
the aceused’s legal responsibility nor to apply any legal defini-
tion of insanity or the like, the members confining themselves to
the facts of the accused’s mental condition as viewed by them
as medical men. The report should include in its description of
the aceused’s mental condition (both as to the time of the al-
leged commission of the offense and as to the time of their
examination of the accused) an opinion as to whether he lacked
the ordinary understanding of right and wrong and whether
he lacked the ordinary capacity to confrol himself from wrong
actions,

It should also specifically express an opinion as to whether or
not he is capable of conducting his defense intelligently; on
this point the inquiry relates partienlarly to the time of trial
and should consider whether the accused is mentally capable of
communicating intelligently with his counsel, of understanding
the nature of the proceedings, and of doing the things necesszary
for an adequate presentation of his defense.

If the opinion or report, ¢r any material part thereof, is
founded upon information received by correspondence or inter-
views, with third persoms, the report will specifically so state,
noting briefly the data so obtained, and will mention the persons
giving such material information, ewith their names and ad-
dresses, so that the eonvening authority as well as (in case of
ultimate reference of the charges for trial) both the trial judge
advocate and the accused and his counsel may be informed
thereof, to enable them to make further inquiries and to summeon
such persons for examination at the trial if desired.

The convening authority upon the receipt of the report of the
medical board will refer it to his staff judge advocate for con-
sideration and advice in connection with the other papers in the
case, and may in cases where mental defect or derangement of
the accused, either temporary or permanent, is indicated, and
where, except for such indication, reference of the charges for
trial would be proper, take action as follows, as he may deter-
mine;
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1. If he concludes that the accused is at the time not
capable of conducting his defense intelligently, but
that after a reasonable lapse of time the accused will
become capable of so doing, he may-direct that fur-
ther action on the charges be suspended for the time
being, pending such further action as he may after-
wards determine,

2. If he concludes that the accused, whether or not at the
time capable of conducting his defense intelligently,
is a person of such mental abnormality that the pur-
poses of justice and discipline will not be well served
by his trial and punishment, and that his further
continuance in the military service will be detri-
mental to the service, he may properly direct that
further action on the charges be suspended and that
proper steps be taken looking to the discharge or
retirement of the accused or his commitment to St.
Flizabeths Hospital, or take such other steps as may
be appropriate,

3 If he concludes that the accused, whether or not capa-
ble of conducting his defense intelligently, was at
the time of the oifense charged in such an abnormal
mental condition that there is no probable ground
for finding him guilty, by reason of probable lack of
criminal intent as defined in subparagraph (g) of
paragraph 219, infra, he may properly direct that
the charges be dismissed, and should take such
further steps, if any, as the facts may suggest.

4, If he refers the charges for trial he will cause the
report of the medical board and one copy thereof to
be sent to the trial judge advocate with the charges
and the other accompanying papers. (See par. 219,
infra.)

NOTE.—In case the acc}used is, without trial, discharged under
Army Regulations or otherwise separated from the service or
retired because of indicated mental Jdefect or mental derange-
ment, The Adjutant General will so notify such person’s rela-
tives and any other proper local civilian authorities with a view to
enabling measures to be taken, if desired, for the proper care ot
such person and the protection of the public, To that end, a conven-
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ing authority directing proceedings taken with a view to the sepa-
ration from the sgrvice without trial of an accused person because
of such indicated mental defect or derangement will so advise The
Adjutant General, giving any available information as to the rela-
tives of the accused and as to lccal civilian .officers who should
properly be so notified.

77a. Prompt Action Required.—When any person sunbject to
military law is placed in arrest or confinement, immediate steps
will be taken to try the person accused or to dismiss the charges
and release him. Any officer who is responsible for unnecessary
delay in investigating or carrying the case to a final conclusion
shall be punished as a court-martial may direct. (A.W.70.) If a
person held for trial by a general court-martial is placed in arrest
or confinement, the commanding officer will, within eight days
after the accused is arrested or confined, if practicable, forward
the charges to the officer exercising general court-martial juris-
diction and furnish the accused a copy of such charges. If the
same be not practicable he will report to superior authority the
reasons for delay.

NOTE.—The provision of the law making any officer who is re-
sponsible for unnecessary delay in investigating or carrying a case
to final conclusion punishable at the discretion of a court-martial
(A. W. 70) was introduced by the code of 1920.

77b. Service of Charges and Other Papers on Accused.—The
trial judge advocate will cause to be served upon the accused
a copy of the charges upon which trial is to be had, together
with the order of reference for trial and the report of the
investigating officer, with the summaries of the testimony of
the witnesses and any exhibits thereto, and the report, if any, of
the medical officer on the preliminary examination, and, all other
inclosures and indorsements thereon, including the report of
the staff judge advocate and the report, if any, of the medical
board under paragraph 76c, supra. A failure so to serve such
charges will be ground for continuance unless the trial be had
on charges theretofore otherwise officially furnished the accused.
(A. W, 70.) .

78. DrrErMinaTION or Prorer Triar Counrr.—When an
officer who exercises court-martial jurisdiction receives
charges against any person subject to military law, or triable
before a military tribunal under the law of war, it is his duty

72



COURTS-MARTIAL—PROCEDURE PRIOR TO TRIAL. 9 79

to consider whether such trial should be by summary,
special, or general court-martial, or other military tribunal,
Subject to jurisdictional limitations, he should not withhold
charges from trial by special or summary court solely for
the reason that the maximum limit of punishment is beyond
the jurisdiction of such courts to impose. An officer compe-
tent to appoint a general court-martial may, when in his judg-
ment the interests of the service shall so require, cause any
particular case to be tried by a special court-martial notwith-
standing the limitations upon the jurisdietion of the special
court-martial as to offenses set out in A, W. 13; except that the
limitations upon jurisdiction as to persons and upon punishing
power set out in A. W. 13 must be observed. (A. W. 12.)
On the other hand, he should not refer to a special or sum-
mary court offenses which, by reason of their inherent grav-
ity, or of the circumstances surrounding their commission,
merit greater formality of trial or more condign punishment
than is found in the procedure or jurisdiction of such courts.
As a general rule no case should be tried by a special or
general court-martial in which, under the apparent cir-
cumstances of the case, adequate punishment can be imposed
by a summary court-martial; and no case should be tried
by a general court-martial in which, under the apparent
circumstances of the case, including the previous military
record of the accused, adequate punishment can be imposed
by a summary or special court-martial. DBeyond this no
fixed rule can be laid down and the matter must be decided
after careful consideration by commanding officers, with the
benefit of the advice of their staff judge advocates.

79. Disposrrion oF CoriEs oF Cuarces.—(a) When trial
is to be had by summary court martial the original charge
sheet (see par. 75, supra), will be completed as the record of
trial. This record will be delivered to the adjutant who
will, after noting the necessary data on the pay card of the
accused, initial it in the place provided and transmit it to
the company or other commander, who will, after making the
Tnecessary entries on the service record, initial and return it to
the commanding officer who appointed the court, in whose office
it will be carefully preserved. A certified copy thereof will
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be forwarded to The Adjutant General of the Army by the
adjutant with the memorandum of transmittal of reports
of changes for the day upon which the sentence was ap-
proved, for file with the record of the accused. The re-
maining copy duly certified will, with the least practicable
delay, be transmitted as the required report of trial to the
officer exercising general court-martial jurisdiction over the
command, there to be filed in the office of the staff judge advo-
cate until the statistical information required for the annual
report of the staff judge advocate has been secured, when it
may be destroyed.

(&) When trial is to be had by special or general court-
martial the charges with the order of reference for trial
indorsed thereon, together with the report of the investigating
officer with the summaries of the testimony of the witnesses
and the report, if any, of the medical officer on the preliminary ex-
amination and all other inclosures, and indorsements thereon,
including the report of the staff judge advecate, and the re-
port, if any, of the medical board under paragraph 76c, supra,
end one copy of such charges and of such order of reference
and of all such other papers and documents will be referred
to the trial judge advocate direct, the copy to be furnished
by him to the accused (see par. 77b); and the other copy
will be used for record purposes in the office of the officer
appointing the court. The originals will be returned by the
trial judge advocate with the record of the trial to the officer
appointing the court, and in the case of a general court-martial
will be forwarded with the record of trial to the Judge Advo-
cate General.

80. Service or Cmirezs UPoN AoccusEp.—In order that
the accused may have sufficient time to prepare for his de-
fense it is provided by A. W. 70 that in time of peace no
person shall, against his objection, be brought to trial be-
fore a general court-martial within a period of five days sub-
sequent to the service of charges upon him. (See par. 79b,
supra.)
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THE MEMBERS.

81. Prace or MEeering—Duries or Memezrs.—The au-
thority appointing a general or special court-martial desig-
nates the place for holding the court, hour of meeting, the
members of the court, including the law member for every
general court-martial (A. W, 8), the trial judge advocate and
his assistants, if any, and the defense counsel and his assistants,
if any. A general or special court-martial assembles at its
first session in accordance with the order convening it; there-
after, according to adjournment. Courts will be assembled
at posts or stations where trial will be attended with the least
expense. A member stationed at the place where the court
sits is liable to duty with his command during adjournment
from day to day. Subject to any instructions that may be
given by the authority that appoints the court, the court will
determine the hours of holding its sessions.

81a: Appointment of Law Member for General Courts-Mar-
tial—The anthority appointing a general court-martial shall
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detail as one of the members thereof a law member, who shall
be an officer of the Judge Advocate General’s Department, except
that when an officer of that department is not available for the
purpose the appointing authority shall detail instead an officer
of some other branch of the service selected by the appointing
authority as especially qualified to perform the duties of law
member,

NOTE.—For the duties of a law member of the court, see infra,'
paragraph 89a, ¢ Duties of the Law Member.”

As to his rank, see supra, paragraph 12 (c¢).

82. UnrrorM—For regulations regarding uniform to be
worn by members of courts-martial, the trial judge advocate,
the assistant trial judge advocates, the defense counsel, the assist-
ant defense counsel, the accused, and witnesses, see Regu-
lations for the Uniform of the United States Army. In any
case of doubt (as where the court consists of members but
recently mustered into the service), the president of the court
will designate the uniform in the notice sent to members,
trial jundge advocate, and defense counsel, and to their assist-
ants, if any, notifying them of the place and hour of meeting
of the first session.

83. SeatiNGg or Courr.—When the court is ready to pro-
ceed it is called to order by the president. Members will be
seated according to rank, alternately to the right and left
of the president; except that the law member of a general
court-martial (if he is not the president nor the next ranking
member) will be seated next to the president, on the left. The
trial judge advocate, the defense counsel, the assistant trial
judge advocates, and the assistant defense counsel, the accused,
and his counsel, are seated so as to be most easily seen and
heard by all the members of the court. The reporter should
be seated near the trial judge advocate.

84. RorL Csir.—At the beginning of each session the
trial judge advocate notes in the record the presence or ab-
sence of the members of the court, of the trial judge advocate
and assistant trial judge advocates, the defense counsel and
‘assistant defense counsel, the accused and any other counse] for
the accused upon calling their names or by informally noting
the presence or absence of each of them, (See Appendices 10
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and 11, forms of record of general and special courts-mar-
tial.) When the accused appears before the court for the
first time the trial judge advocate will announce his name to
the court, and also whether he has any counsel besides the de-
fense counsel and assistant defense counsel of the court, and, if
so, the names of such other counsel.

Note—For number necessary to copstitute a quorum of a general
or special court-martial and the procedure to be taken when the
number is reduced below 5, see paragraph 7.

85. ApseNce or Meamser.—A member of a court-martial
who knows, or has reason to believe, that he will, for a
proper reason, be absent from a session of the court, will in-
form the trial judge advocate accordingly. When a member
of a court-martial is absent from a session thereof the trial
judge advocate will cause that fact, together with the reason
for such absence, if known, to be shown in the record of pro-
ceedings. If the reason for such absence is not known, or
disclosed at the trial, the trial judge advocate will cause the
record to show the member as absent, cause unknown. In
any event, the appointing authority will take such action, if
any, relative to such absence as he may deem proper.

85a. Absence of Law Member.—In case of the absence of the
law member of a general court-martial from, or at any time dur-
ing, the trial of a case which has been directed to be tried with
the law member present, or at a portion of the trial of which the
law member has been present, the court will take a recess, or if
necessary continue the hearing until the law member or another
law member is present, or until directed by the convening author-
ity to proceed without the presence of a law member, and in case
of continuance, will report the facts to the convening anthority.

86. Decorom To BE Onservep.—Trials before courts-
martial will be conducted with the decorum observed in civil
courts. The conduct of members should accordingly be
dignified and attentive. Reading of newspapers or other
evidence of Inattention by members of a court-martial dur-
ing its sessions constitutes a neglect of duty to the prejudice
of good order and military discipline. It is the duty of the
president of the court to admonish against such inattention,
and charges may be preferred against a member who does
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not heed the admonition. A court-martial has no power to
punish its members, but a member is liable to charges and
trial for improper conduct as for any other offense against
military discipline. Improper words used by a member
should be taken down in writing and any disorderly conduct
reported to the appointing authority. During the reading
of the order appointing the court and the arraignment the
trial judge advocate and his assistants, the defense counsel and
his assistants, the accused and lis counsel, will stand; while
the court and the tfrial judge advocate and his assistants are
being sworn all persons concerned with the trial, including
any spectators present, will stand ; when the reporter, an in-
terpreter, or a witness is being sworn, he and the trial judge
_advocate will stand; and when the trial judge advocate, the
defense counsel, the accused or his counsel addresses the court,
he will rise. (For punishment for contempts, see Chapter X,
Section I, par. 173.)

87. Contror. oF Court OVER AccusEp.—A court-martial
has no control over the nature of the arrest or other status
of restraint of a prisoner except as regards his personal
freedom in its presence. For the relation between a court-
martial and the accused during trial, as regards arrest, see
Chapter V, Section I, particularly par. 47 {c).

83. Accusep Nor to BE Triep ¥ Irons—The accused
should not be brought before the court in irons, unless there
are good reasons to believe that he will attempt to escape or
to conduct himself in a violent manner, but the fact that a
prisoner has been tried in irons can not in any case affect the
validity of the proceedings.

89. Duries oF THE PrusipENT.—A president of the court
will not be announced. The officer senior in rank present
will act as such. The president does not, by virtue of being
such, exercise command of any kind. He is in no sense the
commanding officer of the court, and can not by virtue of
being presiden: give an order to a member. As the organ
of the court he gives the directions necessary to the regular
and proper conduct of the proceedings; but a failure to com-
ply with a direction given by him, while it may constitute
a neglect to the prejudice of good order and military dis-
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cipline, can not properly be charged as a violation of the
sixty-fourth article of war. (Digest, p. 508, VI, G, 3.)
Neither the court nor the president is authorized to place the
trial judge advocate or the defense counsel in arrest. Only
the proper commanding officer can impose arrest. It is the
duty of the cormmanding officer to secure the attendance of
the accused before the court. (Digest, p. 509, VII, G, 2; id,,
VII, C, 3.) The president is the presiding officer of the
court, and as such is the organ of the court to maintain
order and conduct its business, In addition, he has the duties
and privileges of other members. He has an equal vote with
other members in deciding all questions submitted to 2 vote
or ballot of the court, including challenges, findings, sen-
tence, acquittal, and any interlocutory guestion submitted
to the vote of the court pursuant to the objection of any
member to a ruling of the president or of the law member under
A. W. 31. He speaks and acts for the court in every instance
where a rule ‘of action has been prescribed by law, regula-
tions, or its own resolution. He administers the oath to the
trial judge advocate, and authenticates by his signature all
acts, ovders, and proceedings of the court requiring it. (See
Winthrop, p. 249.) It is his duty to take proper steps to
insure prompt trial and disposition of all charges referred
for trial and to keep the court advised thereof.

Ruling Upon Interlecutory Questions.—The president of a gen-
eral court-martial in the absence of the law member of the court,
and the president of a special court-martial in all cases, will rule
in open court upen all interlocutory questions, other than chal-
lenges, arising during the proceedings. (A. W. 31.) Under this
authority, conferred upon him by the thirty-first article of war as
amended by the code of 1920, he will open and close the court
(subject to any directions relating thereto given by vote of the
court), and will in open court, without closing the court, rule
upon and determine all interlocutory questions of every kind
(other than challenges) arising during the proceedings, including
questions of the admissibility of evidence, the competency of
witnesses, continuances, adjournments, recesses of the ecourt,
motions, and other questions, and methods of procedure, such as
the order of the introduction of witnesses or other evidence, the
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recall of witnesses for further examination, whether expert wit-
nesses shall be admitted or called upon any question, whether the
court shall view the premises where an offense is alleged to have
been committed, and as to the competency of children as wit-
nesses, or of witnesses alleged to be mentally incompetent, or
whether the existence of mental disease or mental derangement
on the part of the accused has become an issue in the trial,
whether the accused shall be required to submit to physical ex-
amination, whether any argument or statement of counsel for
the accused or of the trial judge advocate is improper, and all
cther questions of every kind (except upon challenges, and the find-
ings and sentence of the court); provided, however, that if any
member object to any ruling of the president upon any question of
any kind arising during the trial or proceedings, the court shall
be cleared and closed and the question decided by a majority
vote, viva voce, Leginning with the junior in rank, (A. W.
31)

89a. Duties of the Law IMember of a General Court-Martial.—
(1) The law member of a general court-martial, whenever pres-
ent, will, instead of the president, rule in open court on all in-
terlocutory questions other than challenges arising during the
proceedings. (A. W. 81L.) His ruling will be addressed to the
president of the court, and will take the form of a statement of
his opinion and his recommendations. (See form, Appendix 9.)
The law member will so rule upon all questions arising during the
proceedings, except (1) upon challenges, (2) on the findings, and
(3) on the sentence.

(2) On any question arising on any objection to the admissi-
bility of evidence offered during the trial, such ruling of the law
member is, by the thirty-first article of war, made the decision of
the court upon the guestion, and will be so announced by the
president.

(3) Upon any other interlocutory question arising during the
proceedings, such ruling of the law member will be accepted and
announced by the president as the decision of the court, unless
either the president or any other member of the court objects to
the ruling, in which case the court will be cleared and closed and
the question decided by a majority vote, viva voce, beginning
with the junior in rank. (A. W. 31.)
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(4) The phrase “objecticn to the admissibility of evidence
offered during the trial,” as used in A. W. 31 and in this para-
graph of this Manual, will not be construed to include any ques-
tions as to—

(a) The order of the introduction of witnesses or other
evidence (including calling of witnesses on behalf
of the court).

(b) Recalling witresses for further examination.

(¢) Whether expert witnesses shall be admitted or called
upon auy question.

(d) Whether the court shall view the premises where an
offense is alleged to have been committed.

(e) As to the competency of witnesses; as for instance, cf
children, or witnesses alleged to be mentally in-
competent, and the like.

(f) As to insanity of the accused.

(g) Whether the existence of mental disease ¢r mental
derangement on the part of the accused has be-
come an issue in the trial.

(h) Whether the accused shall be required to submif to
physical examination.

(i) Whether any argument or statement of counsel for
the accused, cr of the trial judge advocate, is im-
proper.

(j) Any ruling in a case involving military strategy or
tactics or correct military action.

Upon all these questions arising at the trial, if any member
object to any ruling of the law member, the court will be clearad
and closed and the question decided by a majority vote of the
members, viva voce, beginning with the junior in rank. (A.
W. 31.)

(5) The phrase “interlocutory questions,” as used in the
thirty-first article of war and in this paragraph, will be deemed
to include all questions of any kind arising at any time during
the trial or proceedings while the court is convened in open or
closed session, except the action of the court on challenges, on
the findings, and on the sentence. (A. W, 31.)

(6) In addition, the law member has the duties and privileges
of other members of the court. He has an equal vote with other
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members in deciding all questions submitted to a vote or ballot
of the court, including challenges, findings, sentence, acquittal,
and any interlocutory guestions submitted to a vote of the court
pursuant te the objection of any member to a ruling of the law
member under A. W. 31,

(7) The law member of a general court-martial, when pres-
ent, will (instead of the president) make the explanation fo the
accused of the effect of a plea of guilty required by paragraph
154 (d), infra, and will advise the accused of his right to tes-
tify .or make a statement as required by paragraph 215, infra,
and, in a proper case, advise the accused of his right to plead the
statute of limitations, as required by paragraph 149 (h), infra.

He may, like any other member of the court, put guestions to
the witnesses which appear necessary or desirable fo elucidate
the truth. (See as to questions by members of the court, par.
253a, infra.)

NOTE 1.—Whenever upon the objection of a membsr to a ruling of
the law member the court is cleared and closed and proceeds to vote
upon a question under the provisions of A. W. 31, the members, in
voting upon the question, will bear in mind that while the court as a
whole are respomsible for the legality of their deeisions, they should
ordinarily be guided by the opinion of the law member upon any
point of law or procedure, and should not overrule it except for very
weighty reasons, mor without considering the grave conseguences
which may result from a disregard of his advice on aay legal point.
The court in sustaining the opinion of the law member on any ques-
tion may enter in the record that they have so decided in consequence
of that opinion.

90. Method of Vorine.—(a) On votiug upon any interloen-
tory question other than challenges arising during the procesd-
ings the members of the court shall vote, viva voce, beginuing
with the junior in rank, and the gnestion shall be decided by
majority vote; a tie vote on any objection or motion is a vote
in the negative. The objection or motion is not sustained.
(b) Voting by members of a general or special court-martial
upon questions of challenge, on the findings, and on the sentence,
shall be by secret written ballot. (A. W. 31.) The junior mem-
ber of the court shall in each case count the votes, which count
ghall he checked by the president, who will forthwith announce
the result of the ballot to the members of the court. A tie vote
on a challenge is a vote in the negative; the challenge is
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not sustained. When the offense charged includes a minor
offense, voting shall first be had upon the major offense. In
all deliberations, including those on challenges, findings, sen-
tence, acquittal, and adjournments, the law secures the abso-
lute equality of the members, neither the president nor the
law member having any greater rights in such matters than
any other member (although, as already stated [see par. 89a,
supra], the other members should not disregard the opinion of
the law member of a general court-martial en a legal question
arising in the trial, except for very weighty reasons).

90a. Number of Votes Required—Death Sentence—When La.W-
ful.—XNo person shall, by general court-martial, be convicted of
an offense for which the death pemalty is made mandatory by
law, nor-sentenced to suffer death, except by the coneurrence of
all the members of said court-martial present at the time the
vote is taken, and for an offense expressly made punishable by
death by the articles of war. No person shall be sentenced to
life imprisonment, nor to confinement for more than 10 years,
except by the concurrence of three-fourths of all of the members
of the court present at the time the vote is taken. All other
convictions and sentences, whether by general or special court-
martial, may be determined by a two-thirds vote of those mem-
bers of the court present at the time the vote is taken. All
other questions shall be determined by a majority vote.

Refusal to vote on any question arising during the pro-
ceedings constitutes a neglect to the prejudice of good order
and military discipline punishable under A. W. 96. For
voting on findings and sentence, see Chapter X1II, Section I1.

91. Crosep Sessions.—(a) Members take an oath not to
disclose or discover the vote or opinion of any particular
member of the court-martial upon a challenge or upon the
findings or sentence. (See A. W. 19.) In order to avoid
disclosing or discovering such vote or opinion the court ig
closed while voting upon such questions. When the court
is closed all persons (including the trial judge advocate)
withdraw. In important cases, where delay would ensue due
to the number of spectators present, the court itself may
withdraw to another room prepared for the purpose for
deliberating in closed session.
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It is not necessary, however, for the court to go into closed
session upon a challenge where it is manifest that the action
thereon will be unanimous. Thus, if the accused objects to a
member because he preferred the charges and is the accuser
and the member admits the fact, or upon a peremptory chal-
lenge, he may be excused without going into closed sessiom.
Care will be taken in such cases that no votes are taken in
open session, and if any member lLelieves the matter should
be passed upon in closed session, it is proper for him to move
that the court be closed, whereupon the president will an-
nounce that the court will be cleared.

(b) All questions arising during the trial, except upon ques-
tions of challenge, on the findings, and on the sentence, will be
decided by the ruling of the president or the law member, as the
case may be, in open court, in accordance with the provisions
of A. W, 31, without closing the court, subject, however, to the
right of any member to object to the ruling (except upon those
questions of admissibility of evidence upon which the ruling of
the law member is made final by the thiety-first article of war),
upen which objection the court will be clesred and closed and
the question decided by a meajority vote, viva voce, beginning
with the junior in rank, (See A. W. 31 and pars. 89 and 89a,
supra.)

92. Srrrine wite Croszp Doors.—A court-martial is au-
thorized, in its discretion, to sit with doors closed to the
public. Except, however, when temporarily closed for de-
liberation, courts-martial in this country are almost invari-
ably open to the public during a trial. But in a particular
case, where the offenses charged were of a scandalous nature,
it was recommended that the court be directed to sit with
doors closed to the public. (Digest, p. 516, IX, C.)

93, CuaNGE IN MemBerRsHIP.—Although it is undesirable
to change the membership of a court during a trial, it is
within the discretion of the appointing officer in a proper
case to relizve members or appoint new members, including
the law member of a general court-martial. The promotion of
a member during the trial of a case does not affect his com-
petency as a member. He should sit according to hisg
changed rank. The rule is that no member who has been
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absent during the taking of evidence shall thereafter take
part in the trial; but the nonobservance of this rule (particu-
larly as regards the law member of a general court) shall not
be construed as invalidating the proceedings of courts-
martial if no objection is made and the court permits the
member to sit. The rule, however, should be complied with
when practicable. Especially should a member, other than
the law member, who has been absent during an important
part of the proceedings not be permitted to resume his seat.
When a member who has been absent is permitted to resume
his seat, or a new member is added after the trial of the
case has begun, all proceedings and evidence during his ab-
gence should be read over to him in open court before the
case proceeds further, and the record should show this fact;
but in proceedings in revision the presence of any member
who did not vote on the findings and sentence will invalidate
the proceedings in revision.

Secrron IT.
THE TRIAL JUDGE ADVOCATE.

94. SerecrioN.—The prompt, speedy, and thorough trial
of a court-martial case is largely dependent upon the trial
judge advocate. He will, accordingly, be carefully selected.
Where it can be avoided, no officer who has not had experi-
ence as a trial judge advocate will be detailed as trial judge
advocate of a general court-martial unless he has had experi-
ence as a membear or as defense counsel of a general court-
martial, or as an assistant trial judge advocate of a court-
martial, and is otherwise qualified by character and attain-
ments for this duty.

95. GeweranL Durres.—The trial judge adyocate of a gen-
eral or special court-martial shall prosecuts in the name of
the United States, and shall, under the direction of the court,
prepare the record of its proceedings. (A. W. 17.) Before
the court assembles the trial judge advocate will obtain a
suitable room for the court, see that it is in order, procure
the requisite stationery, summon necessary witnesses, make a
preliminary examination of the latter, and, as far as pos-
sible, systematize his plans for conducting the case. Dur-
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ing the trial he executes all orders of the court; reads
the appointing order and any modifying orders to the
accused; swears the members of the court, the reporter,
interpreter, and all witnesses; arraigns the accused; exam-
ines witnesses; keeps or superintends, under the direction of
the court, the keeping of a complete and accurate record of
the proceedings; and affixes his signature to each day’s pro-
ceedings. Whenever the court adjourns to meet at the call
of the president, the trial judge advocate will notify the
members, &s well as the defense counsel, the accused, and coun-
sel for the accused, of the time designated by the president
for reassembling. In conjunction with the president of the
court, he authenticates the record by his signature, and, at
the end of the trial, transmits the same to the reviewing
authority. In case the record can not be authenticated by
“the president and trial judge advocate by reason of the death,
disability, or absence of either or both of them, it shall be
signed by a member in lieu of the president and by an assist-
ant trial judge advocate, if there be one, in lieu of the trial
judge advocate; otherwise by ansther member of the court.
(A. W, 33)

96. Dury Towarp Accusep.—It is not the office of the trial
judge advocate, under the articles of war as amended by the code
of 1920, to offer any advice to the accused; that is the duty of
the defense counsel of the court and of the individual counsel,
if any, of the accused. If, at any time prior to the trial or
arraignment, the trial judge advocate desires to ask how the
accused intends to plead, such question will be asked of the
defense counsel or of other counsel, if any, of the accused. The
trial judge advocate will in ne case try to induce the accused
to plead guilty, or leave him to infer that if he does so his
punishment will be lighter. (Winthrop, p. 298.) When the
accused determines to plead guilty the trial judge advocate
will formally advise him in open court of his right to intro-
duce evidence in explanation or exienuation of his offense
and should assist him and the defense connsel and any other
counsel for the accused in securing it.

97. ExaminatioN oF CrHsreeEs.—The trial judge advocate
will note and report to the convening authority any irregu-
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larity in the order convening the court or in the charges or
other accompanying papers, either in substance or form. He
may ordinarily correct obvious mistakes of form, or slight
errors in names, dates, amounts, etc., but he will not, without
the authority of‘the convening officer, make substantial
amendments in the allegations, or reject or withdraw a charge
or specification or substitute a new and distinet charge for
one transmitted to him for trial by the proper superior (Di-
gest, p. 496, IV, B, 1), except as provided, infra, in paragraph
158 and the various subparagraphs thereunder. It is the duty
of the president as well as the trial judge advocaie and the
defense counsel of every court-martial to examine carefully
the charges and the order of reference for trial, when referred
for trial, in order that an accused may not be brought to
trial before the wrong court.

NOT”E.—Any corrections in the charges made at any tims, either
by the trial judge advocate or by the staff judge advocate will, each,
be carefully initialed by the officer making them.

98. WroLe TrurH 10 BE PrEsENTED.—Throughout the
trial the trial judge advocate should do his utmost to present
the whole truth of the matter in question. He should oppose
every attempt to suppress facts or to distort them, to the
end that the evidence may so exhibit the case that the court
may render impartial justice.

99. LeearL Apviser oF THE Courr.—While the court is in
open session the trial judge advocate should respectfully call
the attention of the court to any apparent illegalities in its
action, and to any apparent irregularities in its proceedings.
He should act as legal adviser of the court so far only as to
give his opinion upon any point of law arising during the
trial, when it is asked for by the court, in open court, but not
otherwise. (See, however, par. 197.) In case the accused
desires to plead guilty the trial judge advocate, as well as the
defense counsel, will, whenever necessary, invite the attention
of the president of the court to the fact that the effect of
such plea must be explained to him. (See Chap. IX, Sec.
II, “ Pleas to the general issue.”)

100. Freepom 1N ConpucriNg Case—The trial judge ad-
vocate should be left free by the court to introduce his evi-
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dence in such order as he sees fit, and in general to bring
cases to trial in such order as he deems expedient. (Win-
throp, pp. 281-284.) But, while it is not the province of the
court to direct or control the trial judge advocate in his prose-
cution of the case, it is responsible for the thorough investi-
gation of the case, and need not content itself with the evi-
dence brought out by the prosecution and defense. It is
proper for the court as a body or for any member to ask
questions of a witness if it is believed the examination al-
ready submitted has failed fully to develop the case. Usually
such questions are not asked until after the prosecution and
defense have fully completed their examination of the wit-
ness. The court may direct that the trial judge advocate recall
a witness, or to secure the attendance of a particular wit-
ness, or that he introduce evidence on a particular point. It
is the duty of the court to take such action if it believes that
thereby the facts in the case will be more clearly presented.

101. Crosep Sesstons.—Whenever a general or special
court-martial shall sit in elosed session, the trial judge advo-
cate and the assistant trial judge advocate, as well as the
defense counsel and the assistant defense counsel, and any
other counsel for the accused, shall withdraw; and when their
assistance in referring to the recorded evidence is required,
it shall be obtained in open court, and in the presence of the
accused and of both the trial judge advocate and the defense
counsel as well as of the accused’s individual counsel if there
be any. (A. W. 80.) If through mistake or inadvertence
the trial judge advocate should be present during all or a
part of the closed session of a court, such irregularity is,
subject to the provisions of A. W. 37, the ground for a
disapproval of the proceedings by the reviewing authority,
but it does not deprive the court of jurisdiction, and courts
of the United States do not interfere in such a case to
‘release a prisoner by a writ of habeas corpus. (Ex parte
Tucker, 212 Fed. Rep., 569 ; see also A. W. 87.)

102. Accuskr or Prosecuror.—The trial judge advocate is
not challengeable; but in case of personal interest in the
trial or of personal hostility toward the accused he should
apply to the convening authority to be relieved.
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103. Expeprting Triavs.—When charges have been ordered
to trial by a general or special court-martial they are re-
ferred to the trial judge advocate of the court. It is his duty
to bring them to trial promptly. In most cases tried by
court-martial the facts are few and simple, and the witnesses
are officers or soldiers stationed at the post where the trial
is had. Usually the members of the court, the trial judge
advocate, defense counsel, and the accused and his individual
counsel, if any, are stationed at the same post. In such cases
the trial should take place promptly. If the other official
duties of the trial judge advocate, the defense counsel, and
other counsel do not leave time to prepare cases properly and
to bring them to trial promptly, the president will advise the
commanding officer, with a view to their being relieved from
other duties.

103a. Penalty for Delay.—Any officer responsible for unneces-
sary delay in investigating or carrying a case to a final conclu-
sion shall be punished 2s a court-martial may direct. (A. W, 70.)

104. WeegrYy Reporrs—On Saturday of each week each
trial judge advocate of a general court-martial will report,
through the president of the court and the commanding
officer, to the appointing authority, a list of charges on hand,
showing the dateé of receipt of each; and if any case has been
in the hands of the trial judge advocate for more than two
weeks and the record of trial has not been forwarded to the
convening authority, the report will include a statement of
the reasons for the delay. No record need be made of this
report by the president of the court or the commanding
officer.

105. Detams or OrpEruy.—The commanding officer will de-
tail, when necessary, suitable soldiers as clerks or orderlies
to assist the trial judge advocate of a general or special
court-martial or military cominission, or the recorder of a
court of inquiry.

Srcrron IIT.

ASSISTANT TRIAL JUDGE ADVOCATE.
106. AppoiNTMENT.—The authority appointing a general

court-martial shall appoint one or more assistant trial judge
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advocates when necessary. (A. W. 11.) An assistant trial
judge advocate of a general court-martial shall be competent
to perform any duty devolved by law, regulation, or custom
of the service upon the trial judge advocate of the court.
{(A. W. 116.)

107. Durres.—An assistant trial judge advocate will per-
form such duties in connection with the trial as the trial
judge advocate may designate. Ordinarily he will be ex-
pected to assist the trial judge advocate in the preparation of
cases for irial, in interviewing witnesses, looking up law and
authorities, preparing a trial brief or memorandum for the use
of the trial judge advocate at the trial, and trying such less
important cases as the trial judge advocate may, with the con-
sent of the court, direct, or taking charge of the investigation
before trial and proef during the trial of any particular phase
or phases of the charges in any case, and also to relieve the
trial judge advocate of minor details, such as arranging for
a place of meeting of the court, stationery, messenger serv-
ice, stenographers and Interpreters, subpeenaing witnesses,
and notifying the court and the defense counsel and other
counsel for the accused of the place and hour of meeting.
During the trial he will be expected to see that witnesses
are on hand when needed, that all details of procedure are
observed, and the record accurately kept. As provided in
A, W. 33, he may, in certain cases, aunthenticate the record of
trial in lieu of the trial judge advocate; and in cases tried by
him where the trial judge advocate was not present he will
authenticate the record in lieu of the irial judge advocate.
While a trial judge advocate and an assistant trial judge
advocate will ordinarily be present during trial, if their
duties require the presence of either of them elsewhere, he
may be excused by the court, but the fact of his withdrawal
or absence, the reason therefor, and his return to the court
will be noted in the record. ({See form for record of gen-
eral court-martial, Appendix 10.)

Wherever in this Manual the trial judge advocate of a
general court-martial is mentioned, the term will be under-
stood to include assistant trial judge advocates, if any, unless
the context shows clearly that a different sense is intended.
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Secrron IITA.
“THE DEFENSE COUNSEL.

107a. Selection.—The thoroughness and fairness of trials, as
well as the proper protection and rights of the accused before
and at the trial, and promptitude in the preparation and in the
trial, depend very largely upon the defense counsel of the court.
He will, accordingly, be carefully selecied. Where it can be
avoided, no officer below the rank of captain will be detailed
as defense counsel of a general court-martial.

Officers so detailed should have the gualifications prescribed
in paragraph 94 for ftrial judge advocates, and should be
selected with the same care,

107b. General Duties.—The defense counsel of a general or
special court-martial will assist the accused in the preparation
for trial and at the trial, and will examine the record of the
proceedings of the court each day before it is authenticated.
He will, as counsel for the accused, perform such duties as
usually devolve upon the counsel for a defendant before the civil
courts in criminal cases. e should guard the interests of the
accused by all honorable and legitimate means known to the
law, but should not obstruct the procesdings with frivelous and
manifestly useless objections or discussions. Should the accused
have counsel of his own selection, the defense counsel of the
court will, if the accused so desires, act as associate counsel for
the accused (A. W. 17), or will, if the accused so desires, turn
over the entire defense at the trial to counsel of the accused’s
own selection, but in such case the defense counsel will never-
theless remain present in court and will make any suggestions
to the accused’s counsel, for the benefit of the defense, which
he may think proper, and will remain ready to assist the defense
at any time if requested; except that, if the accused (whether
or not he has individual counsel) specially requests that the
defense counsel or any particular defense counsel take no part in
the case, the court will excuse him from attendance at the trial,

107c. Whole Truth to be Presented.—Throughout the trial
the defense counsel of the court should do his utmost to present
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the whole truth of the matter in question, and at the same time
to place the facts before the court in the most favorable light
for the accused. He, equally with the trial judge advocate,
should oppose every attempt to distort facts, to the end that
the defense may so exhibit the case that the court may render
impartial justice.

107d. Legal Adviser to the Court.—The defense counsel of the
court, equally with the trial judge advocate, is a legal adviser
to the court. While the court is in open session the defense
counsel should respectfully call the attention of the court to any
apparent illegality in its action, and to any apparent irregularity
in its proceedings. He should, equally with the trial judge ad-
vocate, act as legal adviser of the court so far as to give his
opinion upon any point of law arising during the trial, when
it is asked for by the court. As a general rule, the court will
not ask for the opinion of the trial judge advocate upon any
question arising during the trial without also asking for that
of the defense counsel, and vice versa. When the legal advice
or assistance of the defense counsel is required it will be obtained
in open court.

107e. Freedom in Conducting the Case.—The defense counsel
and other counsel for the accused should, equally with the trial
judge advocate, be left free by the court to introduce his evi-
dence in such order as he sees fit. But while it is not the prov-
ince of the court to direct or control the defense counsel, or
other counse! for the accused, in his presentation of the defense,
the court is responsible for the thorough investigation of the
case, and need not content itself with the evidence brought out
by the prosecution and defense. (See par. 100, supra.)

107f, Personal Interest—Relief from Duty.—The defense coun-
sel of the court is not challengeable, but in case of personal in-
terest in the trial or of personal hostility toward the accused or
toward the accuser he should apply to the convening authority
to be relieved. .

107g. Detail of Orderly.—The commanding officer will detail,
when necessary, suitable soldiers as clerks or orderlies to assist
the defense counsel of a general or special court-martial or mili-
tary commission, in like manner as for the trial judge advocate
thereof,
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Secrion 11IB.
ASSISTANT DEFENSE COUNSEL.

107h. Appointment.—The authority appointing a general
court-martial shall appoint one or more assistant defense counsel
when necessary, (A. W. 11.) In general, the same number of
assistant defense counsel should be appointed for a general
court-martial as assistant trial judge advocates. An assistant
defense counsel of a general conrt-martial shall be competent to
perform any duty devolved by law, regulation, or the custom of
the service npon counsel for the accused {(A. W. 118) or upon
the defense counsel of the counrt.

107i. An assistant defense counsel will perform such duties in
connection with the trial as the defense counsel of the conrt may
designate. Ordinarily he will be expected to relieve the defense
connsel of the conrt and the connsel for the accused of minor de-
tails, and in conjunction with the assistant trial judge advocate to
see that witnesses are on hand when needed, that all details of
procedure are observed, and that the record is properly kept.
He may also be entrusted by the defense counsel of the court
with advising the accused before frial and with the preparation
of the case before trial and proof during trial of any special
phase of the defense. While the defense counsel of the court
and the assistant defense counsel will ordinarily both be present
during trial, if their duties require the presence of either of them
elsewhere he may be excused by the court, but the fact of his
withdrawal or absence, the reason therefor, and his returan to the
court will be noted in the record. (See form for record of gen-
eral court-martial, Appendix 10.)

Wherever in this Manual the defense counsel of a general
court-martial is mentioned, the term will be understood to in-
clude assistant defense counsel of the court, if any, unless the
context shows clearly that a different sense is intended.

Secrion 1V.

INDIVIDUAL COUNSEL FOR THE ACCUSED.

108. AppoiNnTMENT.—In addition to the servieces of the de-
fense counsel of the court, the accused has the right to be
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represented before a general or special court-martial by
civilian counsel of his own selection, or by military counsel
of his own selection if such counsel be reasonably available.
Such military counsel will, if requested by the accused, be
detailed as soon as practicable after the charges are referred
for trial (or, in ease the aceused iz placed under arrest or in
confinement, then as scon as practicable after such arrest and
confinement). Civilian counsel will not be provided at the
expense of the Government. Should the accused have counsel
of his own selection, either military or civilian, the defense
counsel and assistant defense counsel, if any, of the court, shall,
if the accused so desires, or unless the accused objects, act as his
associate counzel. (A, W. 17; and see par. 107b, supra.) When-
ever the accused introduces individmal counsel at the trial he
will be asked whether he is willing to have the defense counsel
act as his associate counsel. Should the accused request the
appointment as his individual counsel of an officer stationed
at the station where the court sits, and such officer be not a
member nor trial judge advocatz nor assistant trial judge
advocate of the court, the commanding officer will appoint
such officer as such individual counsel if he is reasonably
available. Should the commanding officer decide that the
officer s0 desired by the accused is not reasonably available,
the accused may appeal to the officer appointing the court,
whose decision shall be final. If the counsel desired by the
accused is not under the.control of the commanding officer
where the trial is held, timely application for such individual
counsel will be submitted by the accused in writing to the
appointing authority, whose decision as to whether the offi-
cer desired is “ reasonably available” is final.

109. Dury or Orricer as Individual Counskr for the Aec-
cused.—An officer acting as individual counsel for the accused
before a general or special court-martial should perform
such duties as usually devolve upon the counsel for a de-
fendant before civil courts in criminal cases. He should
guard the interests of the accused by all honorable and legiti-
mate means known to the law. He should not obstruct the
proceedings with frivolous and manifestly useless objections
or discussions, He will ordinarily, unless the accused per-
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sonally objects thereto, avail himself of the services of the
defense counsel of the court and assistant defense counsel, if
any, as associate counsel in accordance with the provisions of
A W 17

109a. Opportunity to Prepare for Trial.—Ample opportunity
will be given to trial judge advocate, defense counsel, and
individual counsel for accused properly to prepare the prose-
cution and defense of each case, respectively, and for that
purpose they will be excused from any other duty that may
interfere with such work.

110. Riemr 10 INTERVIEW THE ACCUSED.—An accused, even
in close arrest, will be allowed to have such interviews with
the defense counsel of the court and with his individual coun-
sel, military or civil, as may be required in order to prepare
his defense. The defense counsel and other counsel for the
accused will also be permitted to have interviews with any
other person who may be a witness for the accused or for the
prosecution, or whose knowledge of facts may be useful to
the accused in preparing his trial.

111, Wrrwesses, How Questionep During tae Trrar.—
If the trial judge advocate personally prepares the record,
the defense counsel and other counsel for the accused will be
required to reduce his questions and arguments to writing;
but if the court has a stenographic reporter, counsel will be
allowed to question witnesses and address the court orally.

Secrion V.
REPORTER.

112. EmproymENT.—Under such regulations as the Sec-
retary of War may from time to time prescribe, the presi-
dent of a court-martial or military commission or a court
of inquiry shall have power to appoint a reporter, who shall
record the proceedings of and testimony taken before such
court or commission and may set down the same, in the first
instance, in shorthand. (A. W. 115.) Reporters are author-
ized for all general courts-martial, military commissions, and
courts of inguiry, and for special eourts-martial when the
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appointing anthority directs that the testimony be reduced teo
writing.

Note.—Tor form of oath for reporter see paragraph 135.

112a. Duties.—It is the sworn duty of a stenographic reporter
to take down in his notes and to transcribe into the record
everything that actually occurs in open court, unless otherwise
- directed by the court itself. Neither the trial judge advecate
nor counsel for the accused may direct the reporter to omit any-
thing, either from his notes or from his transcript thereof for
the record. It is the reporter’s duty to disregard any such
instructions from anyone except the court itself.

118. ComeexsarioN—Drcistons.—The reporter shall be
paid at the following rates of compensation by the Finance
Department on vouchers certified to be correct by the trlal
judge advocate or recorder:

(a) For each day in attendance at court $5, and in addition
thereto 50 cents an hour for time actually spent in court during
the trial or hearing. Time will be reckoned to the nearest
half of an hour.

(0) Twenty cents for each 100 words for transcx‘ibing
notes and making that portion of the original record which
is typewritten; but no allowance shall be made for the first
carbon copy of that portion of the record which is type-
written or for original papers which are appended as ex-
hibits.

(¢) Fifteen cents for each 100 words for copying papers
material to the inquiry, and 2 cents for each 100 words for
each carbon copy of the same, when ordered by the court or
commission for its use.

(d) Two cents for each 100 words for the second and each
additional carbon copy of the record when authorized by the
convening authority.

(¢) Except for such part of the journey as may be covered
by Government transportation, mileage at the rate authorized
for a civilian witness not in Government employ, and $4 a
day for expenses when the trial judge advocate or recorder
kkeeps him, at his own expense, away from his usual place
‘of employment for 24 hours or more, on public business re-
ferred to the court or commission, shall be allowed the re-
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porter for himself, and, when ordered by the court or
commission, for each necessary assistant.

(f) An Army field clerk, or a field clerk @uartermaster
Corps, warrant officer, or member of the Army Nurse Corps, is
not entitled to any extra pay or other compensation for services
as a stenographic reporter for a court-martial, court of inquiry,
military commission, or military board, although performed
while on leave of absence or any time outside of regular duty
hours. (Bec. of the Comp., Nov. 15, 1920; A. D. No. 5245.)

Note.—The following decisions regarding compensation of reporters
will be observed in preparing vouchers:

(a) In determining the period for which a reporier I8 entitled to
the allowance of §3 (now $4) a day for expenses when kept away
from his usual place of employment time, should be counted from the
date on whieh he is required to leave his usual place of business by
the terms of his employment to the date of his return thereto, pro-
vided there be rne unnecessary delay in the travel to and from the
place where the conrt meets. (Par. 1274, Manuval Q. M. Corps, 1916.)

(®) The fact that a reporter returns each night to his home does
not preclnde the view that he was kept away from his place -of busi-
ness for 24 hours. He is not, however, entitled to milenge for such
Journeys nnless the sessions of the court are held on nonconsecutive
days. (Op. J. A. G., Sept. 7, 1910.)

{¢) A reporter serving two separate courts-martial on the same day
is entitled to bave his allowances (except mileage) computed sepa-
rately for each court. (Op. J. A. G., Oct .13, 1910.)

{d) A reporter duly employed, but svho, after arrival at comrt,
performs no service, owing to adjournment, is entitled to mileage,
$5 for constructive attendance, and also to the additional $a if
kept away from plaee of business for 24 hours. (See Op. J. A. G.,
Feb. 18, 1911; June 4, 1914)

(e) The abbreviations “Q.” standing for the word question, and
“A. standing for the word answel, and all dates, as “23th " and
“1914,” will each be counted as one word. Punctuation marks will
not be counted as a word. It is not necessary for the trial jndge
advocate to count the actnal number of words on every page to jus-
tify him in certifying the account of the reporter. He may ascer-
tain the total number of words by counting the words on a sufficient
number of pages to enable him to.ascertain a fair average of the
nmmmber of words on a page and then ascertain the total by multiply-
ing this average by the number of pages. (Op. J. A. G., Oct. 22,
1909 ; T'eb. 8, 1915.)

114. Dispostrion or VoucHERs.—The original voucher for
payment of the reporter will be properly completed and cer-

S
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tified by the trial judge advecate and will be sent for pay-
ment to the nearest disbursing finance officer. A carbon copy
of the voucher will be forwarded with the record for the in-
formation of the appointing authority.

Nore.—For form of voucher for payment of reporter, see Appen-
dix 25.

115. Dersmw or Sorpimr.—A. soldier may be detailed to
serve as a stenographic reporter for general courts-martial,
courts of inquiry, and military commissions, and while so
serving shall receive extra pay at the rate of not exceeding
5 cents for each 100 words taken in shorthand and tran-
scribed, such extra pay to be met from the annual appropri-
ation for expenses of courts-martial. (Act of Aug. 24,1912,
37 Stat. 575.) Such detail will be - made only when a re-
porter is authorized by paragraph 112, supra, or by the ap-
pointing authority.

116. Time Lixzar ror Comrrerine Recorn.—The trial
judge advocate or recorder shall require the reporter to fur-
nish the typewritten record of the proceedings of each ses-
sion of the court or commission (together with one carbon
copy of the same) not later than 24 hours after the adjourn--
ment of that session. The complete record will be finished,
indexed, bound, and ready for authentication not later than
48 hours after the completion of its action by the court or
commission on the merits of the case or hearing.

NOTE.—The provisions of A. W. 70 should be borne in mind, making
punishable as a court-martial may direct any unnecessary delay in
carrying a case to final conclusion.

117. Carson Copies or THE Recoro.—Whenever a record
of a trial by court-martial is to be typewritten by a reporter,
the trial judge advocate will inform the accused of his
right to demand a copy of the record, and will require of
him a statement as to whether or not he desires a copy. If
the answer be in the aflivmative, the trial judge advocats will
cause the reporter to prepare a carbon copy; this copy will
be turned over to the accused personally, whose personal writ-
ten receipt therefor will be attached to the record; unless the
accused declines to sign the receipt, in which case an affidavit of
the delivery of such carbon copy to the accused made by the

99




9 118 CHAPTER VII.

person delivering it to him, will be attached to the record of
trial. -

118. Extra CoMpENsaTION For CLERICAL DUTIES.—No per-
son in the military or civil service of the Government can
lawfully receive extra compensation for clerical duties per-
formed for a military court, except as a reporter duly ap-
pointed or detailed as such, as provided in paragraphs 112
and 115, supra; and, except as authorized in paragraph 115,
no person in the civil or military service will be entitled to
extra compensation for service as a reporter unless such serv-
ice is rendered in time outside of the business hours of his
regular employment and does not interfere with his per-
formance of his regular duties.

NOTE.—See, however, paragraph 113 (f), supra.

Secrion VI.

INTERPRETER.

 119. EmproyMeNT anp Pay.—Under such regulations as
the Secretary of War may from time to time prescribe, the
president of a court-martial or military commission, or court
of inquiry, or a summary court, may appoint an interpreter,
who shall interpret for the court or commission. (A, W.
115.) Interpreters may be employed whenever necessary
without application to the appointing authority. They will
be allowed the pay and allowances of civilian witnesses,
which will be paid by the Finance Department on vouchers
certified by the trial judge advocate or recorder,

Note—Tor oath of interpreter see paragraph 136,
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Secrion 1.
CHALLENGES.

120. Occasion For.—The composition of the court-martial
having been made known to the accused by the reading of
the appointing order, together with any orders which have
operated to modify the composition of the court as origi-
nally constituted, it becomes the duty of the trial judge advo-
cate on behalf of the prosecution to challenge any member of the
court present named in the order and modifying orders to whom
the prosecution objects. The trial judge advocate performs this
duty by challenging, in turn, each member to whom he objects.
Members of a general or special court-martial may be chal-
lenged by the trial judge advocate or by the accused, but only
for caunse stated to the court, except that each side is entitled to
one peremptory chailenge; but the law member of the court
shall not be challenged except for cause. (A. W. 18.) Chal-
lenges by the trial judge advocate shall ordinarily be presented
and decided before those by the acoused are offered. The trial
judge advoczte may use his one peremptory challenge either
before presenting any challenges for cause or after presenting
one or more challenges for cause and while he still has others
to present, or after presenting all his challenges for cause, at any
time he sees fit, until he announces his aceeptance of the panel.
He may, if he sees fit, after challenging a member for cause, if
the challenge be overruled, use his peremptory challenge to
remove such member from the court. After a trial judge advo-
eate has presented all the challenges which he has to present and
they have been decided, or in case he does not object to any
member of the court, he will ask the accnsed whether he objects
to being tried by any member present named in the order and
modifying orders. This question by the trial judge advocate
will be considered as a statement that the prosecution accepts
the panel as it then stands and has no faurther challenges to pre-
sent and tenders it to the accused. If the reply of the accused
be in the negative, the court and the trial judge advocate and
the assistant trial judge advocate, if any, are sworn; if, on the
other hand, the accused desires to objeet to any member or mem-
bers of the court, he exercises his right in this respect, in person
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or through counsel, by challenging, in turn, each member to
whom he objects, in like manner as the trial judge advocate,
and may likewise use his peremptory challenge at any time he
sees fit until he has finally accepted the panel. The court shall
determine the relevancy and validity of challenges for cause,
and shall not receive a challenge to more than one member at
a time. (A. W, 18.) Neither the prosecution nor the accused
may challenge the law member of the court except for cause.
Neither 2 summary court officer nor the trial judge advocate
nor the defense counsel of a general or special court-martial is
subject to challenge. (Digest, p. 502 IV, N; Davis, p. 85, n. 3.)

Note 1.—The various classes of challenges for cause recognized
at common law have been practically reduced in courts-martial prac-
tice to two, viz, (1) principal challenges, or those where the member
must be excused upon proof of the ground for challenge as alleged;
(2) for favor, where the court must decide whether the faets proved
eonstitute cause to excuse the member. .

NOTE 2.—For procedure of the court in ruling and voting on chal-
lenges see paragraph 125, infra. .

120a. A peremptory challenge does not requue any good
reason or. ground therefor to exist or to be stated.

121. Grounps ror CHALLENGE—(a) DPrincipel C’]zal—
lenges—In the following cases a member will be excused
when challenged upon proof of the fact as alleged:

(1) That he sat as a member of a court of inquiry which
investigated the charges.

(2) That he has personally 1nvest1gated the charges and
expressed an opinion thereon, or that he has for med a posi-
tive and definite opinion as to the guilt or innocence of the
accused.

(3) That he is the accuser.

(4) That he will be a witness for the prosecution or for
the defense.

(5) That (upon a rehearing of the case) he sat as a mem-
ber on the former trial.

(6) That, in the case of the trial of an officer, the member
will be promoted by the dismissal of the accused.

(7) That he is related by blood or marriage to the accused.

(8) That he has a declared enmity against the accused.
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(b) Challenges for Favor.—Where prejudice, hostility,
bias, or intimate personal friendship are alleged it is for the
court, after hearing the grounds for challenging stated and
the reply, if any, of the challenged member, as well as any
other evidence presented, to determine whether the grounds
stated and proved or admitted are sufficient in fact to dis-
qualify a challenrged member.

122. CmALLENGE oF Nrw Memper.—Where new members
join or are added to the court after its organization the
order detailing such new members shall be read and the
trial judge advocate and the accused be given full opportunity
to challenge. The record will show affirmatively that the
right has been accorded the accused to challenge every mem-
ber of the court. .

Either side may use its one peremptory challenge against any
such new member, unless it has already been used.

‘[Paragraph 123 has been omiltied in this revision.]

“ 124 Memser Can Nor Cuarrenee—There is no au-
thority of law or custom of the service for a member of a
éourt-martial to challenge another member, but where one
member has knowledge of the fact that another is the ac-
cuser in the case or will be a witness for the prosecution, or
investigated the case, or is subject to challenge for any other
reason, he will bring the fact to the attention of the court in
order that proper action may be taken. (See par. 129,
below.)

125. Procepuvre UroN CHALLENGES.—A positive declara-
tion by a member challenged on the ground of prejudice or
interest that he is not prejudiced for or against the accused
nor interested in the case should ordinarily be satisfactory to
the trial judge advocate and the accused, and, if so, the chal-
lenger should be permitted to withdraw the challenge and the
record should so show. If, however, the statement is unsatis-
factory, or the member makes no response, the challenger
may offer testimony in support of his challenge or may sub-
ject the challenged member to an examination under oath
as to his competency as a member. In such a case the trial
judge advocate administers the oath to the challenged mem-
ber. Witnesses may be introduced in rehuttal on behalf of the
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challenged member and arguments may be made. All chal-
lenges which are not withdrawn, except where a member is
challenged as the acouser or as a witness for the prosecution
and such fact is admitted, must be passed upon by the court.
After all evidence pro or con has been received, or the chal-
lenger or challenged member, either or both, has declined to
introduce any evidence, the court will be closed, and the court
‘will deliberate and vote upon the challenge by secret written
ballot, which ballot may be in the form “ sustained” or “not
sustained.” The junior member of the court shall in each
case count the votes, which count shall be checked by the
president, who will announce the result of the ballot to the
members of the court. All ballots shall be destroyed as soon
as the result is announced, unless some member of the court de-
sires first to verify the count, when they shall be immediately
destroyed after such verification. A majority of the ballots cast
by the members present at the time the vote is taken shall de-
cide the guestion of sustaining or not sustaining the challenge.
(A. W. 31.) A tie vote on a challenge is a vote in the negative,
and the challenge is not sustained. Upon the court being
opened, the president shall state, in the presence of the trial
judge advocate, assistant trial judge advocate, defense counsel
and assistant defense counsel, other counsel for the accused, and
the accused, that the challenge has been sustained or not sus-
tained. The whole proceedings will, in the case of a general
court-martial, or a special court-martial where the evidence
has been ordered recorded, appear in the record; and in the
case of any other special coumrt-martial, the record will show
that evidence touching the eligibility of the challenged member
was heard, if such be the fact, and that the challenge was sus-
tained or not sustained upon the taking of a secret ballot.
During the deliberation of the court the challenged member
will withdraw. If but four members of a general court-
martial, or two members of a special court-martial, remain they
may pass upon the challenge. (See Chap. IT, Sec. IL.)

Note.—For form of oath to be administered to challenged member
see paragraph 137. .

126. MemeEr Disquarirrep sur Nor CHALLENGED.—(a)
In the absence of a challenge the court of itself will not
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ordinarily excuse a member from sitting on the trial of a
case, but a member not challenged, who has formed an opin-
ion concerning the case or any of the material facts thereof,
or who for any other reason thinks himself disqualified, or
who is aware of any facts which he believes might cause either
party to desire to challenge him, or who thinks himself dis-
qualified for reasons other than those indicated in paragraph
129, below, will announce in open court his supposed dis-
qualification, or the facts which he thinks might cause either
party to desire to challenge him (that is, that he has some
knowledge of the facts, or has formed some opinion, ete., but
will carefully refrain from stating his opinion as to the guilt or
innocence of the accused, or the particular facts of which he has
knowledge), in order that he may be challenged; or he may
apply to the appointing authority to be relieved.

(b) While a member is not, strictly speaking, “a witness”
within the meaning of the eighth or ninth articles of war, or of
this paragraph, unless he actually testifies at the trial, still, as a
matter of good edministration and in harmony with the spirit
and purpose of the articles of war, a member may be excused by
the court without challenge, and should be so excused (unless
the objection is voluntarily waived by the defense) whenever it
appears to the court either that (1) he testified or submitted a
written statement on the preliminary investigation, unless at
the request of the accused; (2) he investigated the charges
either under paregraph 76a, supra, or otherwise, or made any
official report or indorsement expressing his opinion thereon;
(3) he was the medical officer before whom the accused was
brought for examination under the provisions of paragraph 76a,
supra, during the investigation of the charges, or was a member
of a medical board convened in the caze under the provisions of
paragraph 76c, supra, or of paragraph 219d, infra, or has in any
other case where the sanity or mental condition of the accused
is made an issue in the trial officially expressed his opinion
thereon; or (4) if, on-the opening of the trial or at any time
during the trial, the trial judge advocate announces that the
member is a2 witness for the prosecution or that it is expected
that he will be called as a witness for the prosecution.

NOTE 1.—As to statutory disqualification see paragraphs 129 to
131, infra,
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NOTE 2.—Where a member of the court was a member of a medical
board convened under paragraph 76¢, supra, or under paragraph 2194,
infra, whose report is received in evidence at the trial under any of
the provisions of paragraph 219, infra, he thereby becomes a witness
within the meaning of the eighth and ninth articles of war, and is a
witness for the prosecution and as such disqualified to sit further on
the trial, if the report of such medical board (unless such member
signed a minority report dissenting therefrom), or a minority report
signed by such member, is to the effect that the accused did not at the
time of his examination by such medical board, nor at the time of
the commission of the alleged offense, suffer from any mental de-
fect or derangement whatever.

127. Warver oF Onsecrron.—The rule is that challenges
should be made before the arraignment, and if an objection
to the competency of a member, except his ineligibility under
paragraph 129, infra, was known at that time and not made,
1t will be considered as waived; but if the cause of a mem-
ber’s incompetency was not known at the time of arraign-
ment or did not arise until later, the court will entertain a
challenge on such cause at any stage of the proceedings.

NOTE.—Ineligibility under paragraph 123, infra, being mandéti{zﬂy_
under the statute (A. W. 8, 9), can not be waived. If, therefore; if
develops, at any time during the trial, that a member is (a) an
accuser or (b) a witness for the prosecution, he must be excused,
although not challenged.

128. Liserariry Requirep.—Courts should be liberal in
passing upon challenges, but they will not entertain an ob-
jection that is not specific, and they should be reluctant to
sustain one upon the mere assertion of the challenger, except
where it is admitted by the challenged member.

129. MeuBER as Accuser or WITNESS FOR THE PRoSECU-
TioN.—No officer shall be eligible to sit as a member of a
general or special court-martial when he is the accuser or a
witness for the proseecution. (A. W. 8§, 9.) After the ac-
cused is brought before the court, preferably before the
court is sworn, any member thereof who is or believes him-
self to be the accuser in the case will formally announce that
fact to the court, whereupon he will be excused. When the
accused, his counsel, the trial judge advocate, the defense
counsel, or any member of the court, at any time before the
sentence, shall have reason to believe that any member
thereof is the accuser in the case, or may be called as a wit-
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ness for the prosecution, such belief shall be communicated
to the court, and if the court, after hearing the facts, find
.that such member is the accuser or is to be called as a witness
for -the prosecution, he shall be excused. If at any stage
of the proceedings prior to the findings any member of the
court be called as a witness for the prosecution, he shall,
before qualifying as a witness, be excused from further duty
as a member.

130. MeMBeErR SioNiNg CHARGES—AccUsER.— Whether or
not an officer who is a member of the court is the accuser
in a particular case is a question of fact. If, notwith-
standing his ineligibility, he does sit as a member of a
general or special court-martial, the proceedings are neces-
sarily invalid. (A. W. 8, 9; Op. J. A. G., Oct. 11, 1913;
id., Nov. 13, 1913, Bul. 38, War Dept., 1913, p. 6.) An
officer who has signed and sworn to the charges in a particular
éase -is necessarily an accuser in that case, and therefore
ineligible to sit as a member of the trial court. But, while
prima facie the person who signs and swears to the charge is
‘the only accnser in the case, that is not always true. There
may in fact be another or several others who are real accusers,
and therefore also ineligible to sit on the trial court. If such a
question arises at any time during the trial it is within the
province of the court to hear evidence on that issue and to
decide the question. If in such a case the court should decide
that any member so in-question is eligible, such decision and all
the evidence upon which the court reached its decision will,
in the case of a general court-martial, or in the case of a spe-
cial court-martial where the evidence has been ordered recorded,
be made of record; and in the case of any other special court-
martial the record will show that evidence touching the cligi-
bility of the officer was heard by the court, and a summary
of such evidence, and the finding arrived at thereon.

NOTE. As to the procedure of the court in determining the question
of the eligibility of the member, see paragraph 125.

181. MempER oF Court A8 WirtNEss.—(a) For the Prose-
cution.—No officer shall be eligible to sit as a member of a
general or a special court-martial who is a witness for the
prosecution. (A. W. 8, 9; Bul. 38, War Dept., 1913, p. 6.)
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() For the Defense—The fact that a member is a wit-
ness for the defense will not necessarily disqualify him to sit
as a member of the court, and the fact that such a witness
sits throughout the trial as a member of the court W111 not
in any way affect the validity of its proceedings.

(¢) When Called by Court—Whether a member called as
a witness by the court is to be considered as a witness for
the prosecution depends on the character of his testimony,
which should be carefully considered before a conclusion is
reached that he is not. In any case of doubt he should be
excused from further participation in the trial as a member,

Secrion 11, -

OATHS.

132. Oatr or MeMBERS.—(2¢) The challenges having been
disposed of, the trial judge advocate of a general or special
court-martial shall administer to the members of the court,
before they proceed upon any trial, the following oath .or
affirmation (A. W. 19):

You, A. B., do swear (or affirm) that you will well and truly iry
and determine, according to the evidence, the matler now before you,
between the United States of America and the person to be iried, and
that you will duly administer justice, without pertiality, favor, or
affection, according to the provisions of the rules and articles for the
government of the Armies of the United Stales, and if any doubt
should orise, not explained by said articles, then according to your
conscience, the best of your understanding, and the custom of war in
like cases; and you do further swear (or aﬁrm) that you will not
divulge the findings or sentence of the court until they shall be pub-
lished by the proper authority or duly announced by the court, except
to the trial judge advocate and assistant trial judge advocate; netther
will you disclose or discover the vote or opinion of any particular
niember of the court-martial upon a challenge or upon the findings or
sentence, unless required to give evidence thereof as a witness by @
court of justice in due course of law. So help you God.

(3) In case of affirmation the closing sentence of adjura-
tion will be omitted.

(¢) When more than one case is tried by the same court,
the oath must be administered anew for each case,
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(d) The oaths or affirmations prescribed in A. W. 1% for
the members, the trial judge advocate, a witness, and others
will always be administered, but in addition there may be
such additional eeremony or acts as will make the oath or
affirmation binding on the conscience of the person taking it.

(¢) For decorum te be observed during the administra-
tion of oaths see Chapier VII, Section L

133. Oarm or Trial Jupee Abpvocate.—When the oath or
affirmation has been administered to the members of a gen-
eral or special court-martial, the president of the court shall
administer to the trial judge advoeate and to each assistant
trial judge advocate, if any, an oath or affirmation in the
following form (A. W, 19):

You, A. B., do swear (or aeffirm) that you 1will faithfully and impar-
tially perform the duties of a trial judge advocate, and will not
divulge the findings or sentence of the court to any but the proper-.
authority until they shall be duly: disclosed. So help you God.

134. Oatm or Wirness.—(a) All persons who give evi-
dence before a court-martial shall ba examined on oath or
affirmation in the fellowing form (A. W. 19), administered
by the trial judge advocate:

You swear (or affirm) that the evidence you shall give in
the case now in hearing shall be the truth, the whole truth,
and nothing but the truth. So help you God.

(b) If either the trial judge advocate or assistant trial
judge advocate is to testify, the oath ar affirmation will be
administered hy the other or by the prestdent.

135, Oarm or Rererter.—(a) Every reporter of the pro-
eeedings of a court-martial shall, before entering upon his
duties, make oath or affirmation in the following form (A. W.
19), administered by the trial judge advocate:

You swear (or affirm) that you will faithfully perform
the quiies of reporter to this cowrt. So help you God.

€b) For authority for hiring reporters and compensation
see Chapter VII, Section V.

136. OarH or INTERPRETER.— Every interpreter in the trial
of any case before a court-martial shall, before entering upon
his duties, make oath or affirmation in the following form
(A. W. 19), administered by the trial judge advocate:

110



COURTS-MARTIAL—ORGANIZATION, 9 137

You swear (or affirm) that you will truly interpret in the
ease now in hearing. So help you God.

187. Oarm 10 TEst CozirereNcy.—When a member of a
general or special court-martial is challenged and it is ‘de-
sired to question him regarding his eligibility to sit as a
member in the trial of a case, the trial judge advocate will
administer to him the following oath:

You swear that you will true answers make to questions
touching your competency as a member of the court in this
case. So help you God.

138, Oarms ror ApMmiNisTrRATIVE PUrpPosrs.—{a) Any offi-
cer or clerk of any of the departments lawfully detailed to
investigate frauds on, or attempts to defraud, the Govern-
ment, or any irregularity or misconduct of any officer or
agent of the United States, and any officer of the Army,
Navy, Marine Corps, or Revenue-Cutter Serviee detailed to
conduct an investigation, and the recorder, and if there be
none the presiding officer, of any military, naval, or Reve-
nue-Cutter Serviee board appointed for sach purpose, shall
have authority to administer an oath to any witness attend-
ing to testify or depose in the course of such investigation.
(R. S, § 183, as amended by the act of Feb. 13, 1911, 36
Stat., 898.)

() Any judge advaecate or acting judge advocate, the
president of a general or special court-martial, any sum-
mary eourt-martial, the trial judge advocate or any assistant
trial judge advocate of a gemeral er special court-martial,
the president or the recorder of a court of inquiry or of a
military board, any officer designated to take a deposition,
any officer detailed to conduct an investigation, and the
adjutant of any command shall have power to administer
oaths for the purposes of the admimistration of military
justice and for other purposes of military administration;
and in foreign places where the Army may be serving shall
have the general powers of a notary pablic or of a consul
of the United States in the administration of oaths, the
execution and ackmowledgment of legal instruments, the
attestation of documents, and all other forms of notarial
acts to be executed by persons subject to military law,
(A. W. 114.)
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Secrronw ITI.
CONTINUANCES.

139. AurHORITY FOR—A court-martial may, for reason-
able cause, grant a continuance to either party for such
time and as often as may appear to be just. (A. W. 20.)
If before the first meeting of the court a continuance is
deemed necessary by either party, application therefor
should be made to the appointing authority, but if made
after assembling the application will be made to the court.
When application is made to the court for an extended
delay which appears to be well founded, it may be referred
to the appointing authority in order that he may determine
whether the court should grant it or whether he should dis-
solve the court.

140. ReasoN For APPLICATION TO BE STATED.—The party
desiring a continuance must state the reasons upon which
his application is based. When it is desired because of the
absence of a witness he should distinetly show that the wit-
ness is material, that he has used due diligence to procure
the testimony or attendance of the witness, and that he hag
reasonable ground to believe that he will be able to procure
such testimony or attendance within a reasonable time,
which time shall be stated, and the facts which he expeets to
be able to prove by such witness, and that he can not so well
prove the same by any other testimony or evidence in the case.
If the opposite party will admit that the absent witness, if pres-
ent in court, would testify as stated, then the court may, in its
discretion, refuse a continuance for the purpose of procuring
such testimony. (See notes 3 and 4 to par. 159, infra.)

141. Numser oF CoNTINUANCES.—The number of continu-
ances which may be granted is not limited, but where ex-
tended delays will ensue the court will be justified in exact-
ing proof of due diligence on the part of the party request-
ing the same, and may even require the reasons to be stated
under oath if it has reason to suspect that the intention is
merely to delay the proceedings,
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Section IV,
COMPLETION OF ORGANIZATION.

142. WueN Accomprisgep.—The court having met, the
accused and his individual counsel, if any, having been intro-
duced, and the defense eounsel of the court being present, the
reporter sworn, and the convening order read, the right of
challenge accorded, and the court and trial judge advocate
sworn, the organization of the court is complete for the trial
of the case. *

21358°—20—S8

oy
A
o
i
\
i

113



N N N N S R R

CHAPTER IX,

'COURTS-MARTIAL—PROCEDURE DURING TRIAL..

Section I: Arraignment:

143.
144.

When made
Procedure

Section II: Pleas:
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146.

147.

148.

149.

150.
151.
152.

153.

154.
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in bar of trial; (d) to the general issue____

Plea to the jurisdiction
Grounds for, enumerated, (a) to (@) o ____
Plea in abatement
Plea in bar of trial_

Statute of limitations
1. Definition —_

2, Limitations as to time, (a¢) to (d) o _ —
3. Limitation as to number of trials, (a) to (g)--
Pardon _— —
Constructive condonation
(¢) Former punishment
(b) Illegal enlistment
(¢) Release from arrest
(@) Other forms of inadmissible pleas_ . ______
Action upon special pleas
Procedure, (a) to (d)
Pleas to the general issue
Discussed, (2) to (g)

Section III: Refusal to plead:

155.

Action

Section IV: Motions and other incidents of the trial:

156.
157.
158.

158a. Aider of defective specification

Motion to sever
Motion to elect
Nolle prosequi

158b. Variance_ .
158¢c. Finding of not guilty at the close of the case for the

prosecution ____ _______ e __

158d. Convening authority—Action when court-martial re-

quests directions

114

Page.
115
115

115

127

127
127
128
129
130

130

131



COURTS-MARTIAL—PROCEDURE DURING TRIAL, 9 143
Secrron L

ARRAIGNMENT.

143. Warxy Mape.—Upon the completion of the organi-
zation of the court in accordance with the provisions of para-
graph 142, supra, the court is ready to proceed with the
trial of the charges in the case then before the court. In
each case tried by the court the appointing order mmst be
read anew, a new opportunity to challenge must be given,
and the members, trial judge advocate and assistants, if any,
reporter, and interpreter must be sworn anew. In each case
the proceedings must be complete without reference to any
other case. '

144, Procepure—The court being organized, and both
parties ready to proceed, the trial judge advocate will read
the charges and specifications, separately and in order, to
the accused and ask him how he pleads to each. The order
pursued, in case of several charges or specifications, will be
to arraign on the first, second, etec., specifications to the first
charge, then on the first charge, and so on with the rest.
The reading of the charges and specifications and the pleas
of the accused in answer thereto constitute the arraignment
of the accused. In reading the charges the trial judge
advocate will also read the name and rank of the officer
preferring them.

Note—For decorunr to be observed during the arraignment see
paragraph 86.

Secrion IL

PLEAS.

145. Kinos oF Preas.—In court-martial procedure the
usual pleas are the following: (a) Pleas to the jurisdiction;
(3) pleas in abatement; (¢) pleas in bar of trial; and (d)
pleas to the general issue. The first three mentioned are also
known as special pleas. These pleas should be made in the
order named. (Dudley, p. 93; Bouvier’s Law Dictionary,
Rawle, 3d Rev., p. 2603.)
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T 146 : CHAPTER IX.

146. PrEa To ThE JURIspIcTION.—A. plea to the jurisdie-
tion denies the right of the court to try the case. The follow-
ing are grounds for a plea to the jurisdiction of a court:

(@) That it was appointed by an officer who did not have
the legal authority to do so (see Chap. III, Courts-martial—
By whom appointed) ;

(5) That it is composed wholly or in part of members not
authorized by law to sit upon such court-martial (see Chap.
11, Courts-martial—Composition) ;

(¢) That the accused is not subject to its jurisdiction (see
Chap. I, Persons subject to military law) ; or

(d) That it has not legal power to try the offense charged
(see Chap. XVII, Punitive articles).

A plea to the jurisdiction, if well grounded and sustained
by the court, bars further prosecution before the court. If
well grounded and not sustained by the court, the proceed-
ings may be disapproved by the appointing authority, or,
even though approved, may be reviewed on writ of habeas
corpus by a United States court, which will cause the pro-
ceedings to be set aside as illegal and void. Waiver of objec-
tion will never avail to confer jurisdiction upon a court not
legally possessing it, even though the accused fails to submit
a plea to the jurisdiction at the proper time.

The objection may be taken at any time during the proceed-
ings, and after a plea of either “ guilty ” or “mnot guilty ”; and
failure of the record to show jurisdiction will be ground for dis-
approval, or for setting aside the proceedings, findings, and
sentence,

NOTE 1.—It is the imperative duty of the trial judge advocate to
see that the record shows all the essential jurisdictional facts, includ-
ing particularly evidence that (a) the accused is a person subject to
military law, and (b) that the person arraigned before the court as the
accused is actually the same person named as the accused in the
charges,

A plea of not guilty or of guilty to a specification, without raising
any question of identity, is sufficient evidence that the accused so
pleading is the same person named in the specification,

NOTE 2.—Whenever the findings and sentence are disapproved or

vacated because of failure of the record to show jurisdiction, a re-
hearing or new trial before another court may be ordered, unless the
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COURTS-MARTIAL—PROCEDURE DURING TRIAL. § 147

record of trial afirmatively shows that accused is not 2 person subject
to military law. But in any such case, if execution of the sentence
had been crdered by the reviewing authority (or, if there be one, by
the coufirming authority) before it was so disapproved or vacated (A.
W. 40, 503%), the accused may, at such second trial, plead to the juris-
diction that the court at the former trial did in fact—although not so
shown by its record—have jurisdiction; and if such plea be sustained
by the proofs, the proceedings will thereupon be terminated for want
of jurisdiction.

147. Prea 18 ApatEMENT.—A plea in abatement is based
upon some defect in the charge or specification and is one
that operates merely to delay the trial, such as an error in
the name, rank, or organization of the accused or in the
allegation as to time and place in the specification. An
accused who submits a plea in abatement must show how the
error may be amended. When a plea in abatement is sus-
tained, the trial judge advocate will correct the charge and
specification objected to so as to meet the objection, and the
trial will proceed on the corrected charges. To enable him
to make the correction a continuance may be granted. Mat-
ters which might have been objected to by a plea in abate-
ment will be considered as waived by pleading to the general
issue. .

148. Prra 1N Bar or Trrarn.—A plea in bar of trial, if
sustained, is a substantial and conclusive answer to the
charge or specification to which it is.addressed. Such a
plea may be made on the grounds set forth in paragraphs
149, 150, and 151.

NOTE.—Insanity or mental defect or derangement need not be
specially pleaded, but the question may be raised on the trial at any
time before sentence. (See paragraph 219, infra.)

149. Tae Srtature oF Liymrarrons—(1) Definition.—
Statutes of limitation in criminal law are statutes of which
the accused may take advantage and deprive the Govern-
ment of the power to try and punish him after the lapse of a
specific period since the offense was committed. They are
enacted to secure the prompt punishment of criminal offenses
and with a view to obtain the attendance of the witnesses at
the trial while the recollection of the event is still fresh in
their minds. In court-martial practice prosecutions are lim-
ited both as to time and as to number. (A. W. 39, 40.)
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9 149 CHAPTER IX.

(2) Limitations as to Time—(a) In the following cases
there is no limitation as to time upon trial by court-martial
(A. W. 89), viz:

(1) Desertion committed in time of war;
(2) Mutiny; or
(3) Murder.

(3) The period of limitation upon trial and punishment
by court-martial shall be three (3) years in the following
cases (A. W. 39), viz:

(1) Desertion in time of peace;

(2) Any crime or offense punishable under A. W.
93; or

(8) Any crime or offense punishable under A. W, 94,

(¢) No person subject to military law shall be liable to be
tried or punished by a court-martial for any crime or offense
not enumerated in subparagraph (a) or subparagraph (%),
supra, committed more than two (2) years before the ar-
raignment of such person (A. W. 39).

. (@) Computation of the period of limitation.—The point
at and from which the period of limitation is to begin to run
is the date of the commission of the offense. The point at
which the period of limitation is to terminate and from
which said period is to be reckoned back is the date of
arraignment of the accused. There must be excluded in com-
puting this period—:
(1) The period of any absence of the accused from
the jurisdiction of the United States; and
(2) Any period during which by reason of some
manifest impediment the accused shall not have
been amenable to military justice.

Notes.—* Manifest impediment ” means only such impediments as
operate to prevent the court-martial from exercising its jurisdiction,
and includes such conditions as being held: as a prisoner of war in
the hands of the enemy, or being imprisoned under the sentence of a
civil court upon conviction of crime (In re Davison, 4 Fed. Rep., 510) ;
but any concealment of the evidence of their guilt or otlier like fraud
on their part while they remain within the jurisdiction of the United
States by which the prosecution is delayed until the time the bar
has run does not deprive them of the benefit of the statute, (14 Op.
Atty. Gen., 268.)
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The thirty-ninth article of war does not have the effect to authorize
trial or punishurent for any crime or offense barred by the provisions
of law existing at the date of its taking effect, viz, February 4, 1921,

(8) Limitation as to Number of Trials—(a) No person
shall be tried a second time for the same offense. (A. W.40.)

(b) A person subject to military law has not been * tried ”
in the sense of A. W. 40 in any of the following cases:

Where the party, after being arraigned or tried before a
court which was illegally constituted or composed, or was
without jurisdiction, was again brought to trial before a
competent tribunal; where the accused, having been ar-
raigned upon and having pleaded to certain charges, was
rearraigned upon a new set of charges substituted for the
others which were withdrawn; where one of the several dis-
tinct charges upon which the accused had been arraigned
was withdrawn pending the trial, and the accused, after a
trial and finding by the court upon the other charges, was
brought to trial anew upon the charge thus withdrawn;
where, after proceedings commenced, but discontinued with-
out a finding, the accused was brought to trial anew apon
the same charge; where, after having been acquitted or con-
victed upon a certain charge which did not in fact state the
rea] offense committed, the accused was brought to trial for
the same act, but upon a charge setting forth the true offense;
where the court was not sworn; where the first court was
dissolved because reduced below five members by the casual-
ties of the service pending the trial; where, for any cause,
without fault of the prosecution, there was a “mistrial,”
or the trial first entered upon was terminated, or the court
dissolved, at any stage of the proceedings before a final ac-
quittal or conviction (Digest, p. 167, G, II, B); or, in any
case, until either an acquittal has been announced in open
court, or else, after corviction, the reviewing and, if there be
one, the confirming autherity shall have taken final action upon
the case (A. W. 40), i. e., shall have ordered execution of the
sentence or dismissed the case. As to new trials or rehearings
see paragraphs 377 and 389, infra.

(¢) The same acts constituting a crime against the United
States can not, after the acquittal or conviction of the ac-

A
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9 149 CHAPTER IX.

cused in a court of competent jurisdiction, be made the basis
of a second trial of the accused for that crime in the same
or in another court, civil or military, of the same govern-
ment.

Although the same act when committed in a State might
constitute two distinct offenses, one against the United
States and the other against the State, for both of which the
accused might be tried, that rule does not apply to acts com-
mitted in the Philippine Islands. The government of a
State does not derive its powers from the United States,
while that of the Philippine Islands does owe its existence
wholly to the United States.

A soldier in the Army, having been acquitted of the crime
of homicide, alleged to have been committed by him in the
Philippine Islands, by a military court-martial of compe-
tent jurisdiction proceeding under authority of the United
States, can not be subsequently tried for the same offense in
a civil court exercising authority in that Territory. (Graf-
ton ». U. S, 206 U. S, 833.)

A similar rule applies in Alaska, Hawaii, Porto Rico,
the Panama Canal Zone, or any other locality where the
civil courts derive their authority from the United States.

(@) There can not be a second trial where the offense is
really the same, though it may be charged under a different
description and under a different article of war. Thus,
where the Government elects to try a soldier under A. W. 61
for absence without leave, and the testimony introduced
develops the fact that the offense was desertion, the accused,
after an acquittal or a finally approved conviction, can not
legally be brought a second time to trial for the same absence
charged as desertion. (Digest, p. 169, C, II, D.) If a con-
viction in such a case should be disapproved before its execution
was ordered, the accused could be ordered tried for desertion as
well as for absence without leave on a rehearing of the case,
(A. W. 40, 47, 49, 50%.)

(e) It is not misrepresentation or concealment by an ap-
plicant for enlistment, but the procuring of his enlistment
by means of misrepresentation or concealment, together with
the receipt of pay or allowances, which constitutes the mili-
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COURTS MARTIAL—PROCEDURE DURING TRIAL.§ 150

tary offense of fraudulent enlistment under A. W. 54.
Therefore, where a soldier was tried for and convicted of
fraudulent enlistment in procuring his enlistment by means
of a misrepresentation or concealment, to try him again for
the same enlistment on account of another misrepresentation
or concealment subsequently discovered would be a second
trial for the same offense. (Digest, p. 169, C, I1, E, 1.)

() The thirty-ninth article of war does not deprive a
court-martial of jurisdiction of an offense after the periods
prescribed. The court still has jurisdiction. The article
gives the accused a right of exemption from trial if the
accused claims the exemption and proves it. In other
words, the exemption from trial is a defense that the accused
must assert in order to take advantage of it. The defense
may be made by entering a plea in bar, or it may be made
after a plea of not guilty by introducing evidence showing
the facts that entitle him to the exemption.

(9) In each case tried by general court-martial in which,
upon the face of the record, it appears that the accused
might successfully plead the statute of limitations but in
which he has not interposed such plea, it shall be made to
appear of record that the president of the court, or the law
member advised the accused of his legal rights in the
premises, and such advice of the president or law member and
the response of the accused thereto will appear in the record.
The same rule will apply in a special court-martial in any ecase
where the evidence is made of record.

150. Parvon.—A pardon is an act of the President which
exempts the individual on whom it is bestowed from the
punishment the law inflicts for a crime he has committed.
(See Words and Phrases, vol. 6, p. 5168, and authorities
there cited.)

151. Coxsrructive ConponaTioN.—Where a deserter has
been restored to duty without trial by authority competent
to order his trial, this action is regarded as a constructive
condonation of the offense and may be pleaded in bar of
trial subsequently ordered; unless such authority, before or
at the time of such restoration, directed that he remain subject
to trial for the offense.
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9 152 CHAPTER IX.

152. (a) Former PuNIsHMENT.—Former punishment,
i. e., that he hag already been punished for the same offense
by a commanding officer, under the one hundred and fourth
article of war, may be pleaded in bar of -trial, and, if proven,
will be a bar to further proceedings. But such punishment is
not a bar to trial for another crime or offense growing out of
the same act or omission. (A. W. 104: Grafton v. U. 8, 208
U. 8. 333, 350-351.) TFor instance, the fact that the accused
had been so punished by his commanding officer for reckless
driving resulting in a collision would not prevent his subsequent
trial for involuntary manslaughter when a victim of the accident
afterwards died.

(6) Irregar Exrvistment.—The accused, upon arraign-
ment, has sometimes pleaded that on account of some ille-
gality in his enlistment, as that he was under age, or that he
was enlisted for a shortér period than the law required, etc.,
he was not amenable to trial. But no such form of special
plea is recognized in our law. If the accused, by reason of
his invalid enlistment, is not duly or legally in the Army,
he should regularly offer the facts in evidence under a plea
to the jurisdiction or bring them out under the general issue.
(Winthrop, p. 411.)

(¢) ReLase FrRoM ArresT.—Release from arrest upon the
charges and restoration to duty before trial—already mno-
ticed as not a ground for a plea of pardon or condonation—
is, similarly, no ground for a special plea in bar of trial.

() Oruer ForMs or INapmissiBLE Preas.—Such objec-
tions (which have been taken in some cases) as that the
accused, at the time of the arraignment, is undergoing a sen-
tence of general court-martial; or that, owing to the long
delay in bringing him to trial, he is “ unable to disprove the
charge or defend himself”; or that his accuser is actuated
by malice or is a person of bad character, are, it need hardly
be said, not proper subjects for special pleas, however much
they may constitute ground for continuance, or affect the
questions of the truth or falsity of the charges, or of the meas-
ure of ‘punishment. So as to all such objections as are
properly matters of defense under the general issue—for
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example, that the accused committed the offense charged
when insane, or intoxicated, or in obedience to a military
order, or under a mistake of fact or law, etc.—these are not
within the scope or purpose of special pleas in bar, nor can
they properly be raised in an interlocutory form, or other-
wise than upon the trial and by the testimony, being, as they
are, of the very substance of the defense. (Winthrop,
p. 412.)

153. Acrion veoN Srrcian Prras—(a) Each special plea
should be stated briefly and clearly. It must also be sup-
ported by evidence or legal argument to show that it is well
taken. The burden of supporting a special plea by a pre-
ponderance of proof rests on the accused. Both sides should
be heard and the proceedings and arguments under the plea
in trial by general or special court-martial recorded. The
accused may make several special pleas to any charge or
specification.

(5) When a special plea to the jurisdiction or in bar of
trial as to all the charges and specifications has been sus-
tained by a court, the record of the proceedings as far as had
will be forwarded to the reviewing authority with a state-
ment of reasons which, in the opinion of the court, sustain
its action. If the reviewing authority is in disagreement
with the court in respect of the validity of the plea, the
proceedings will be returned by him to the court, with
reasons for such disagreement and with instructions to the
court to reconvene and reconsider its action. To the extent
that such pleas present issues of law, the court properly
defers to the views of the reviewing authority. The order
returning the proceedings for reconsideration should direct
the court, upon vacating ifs prior action, to proceed with
the trial of the case. If the reviewing authority approves
the action of the court in sustaining such pleas his action
will be indorsed on the proceedings and published in the
final review of the case.

{¢) If the charge and specification to which a special
plea has been sustained are not capable of amendment and
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4 154 CHAPTER IX.

there are other charges and specifications in the case, the
trial may proceed on the other charges and specifications.
(G. 0. 28, W.D., 1905.)

(¢) When all the special pleas to a given charge or speci-
fication are overruled, the accused must plead to the general
issue as to that charge or specification.

154. Preas To THE GENERAL Issue—(¢) Usually the plea
of the accused is “guilty ” or “not guilty ? to each charge
and specification; or, guilty to a specification excepting cer-
tain words, and to the excepted words not guilty; or, as
when charged with an offense which includes a lesser one of
a kindred nature, guilty to the specification except certain
words, substituting therefor certain others, to the excepted
words “not guilty,” to the substituted words “ guilty,” and
to the charge not guilty, but guilty of the lesser included
offense.

(b) A court-martial is authorized, in any case, in its dis-
cretion, to permit an accused to withdraw a plea of not
guilty and substitute one of guilty, and vice versa, or to
withdraw either of these general pleas and substitute a spe-
cial plea. And wherever the accused applies to be allowed
to change or modify his plea, the court should, in general,
consent, provided the application is made in good faith and
not for the purpose of delay.

(¢) A plea of guilty does not exclude the taking of
evidence, on behalf of either the accused or the prosecu-
tion, or at the request of the court. In cases where
the punishment is discretionary a full knowledge of the
circumstances attending the offense is essential to the court
in measuring the punishment and to the reviewing author-
ity in acting on the sentence. In cases where the punish-
ment is mandatory, a full knowledge of the attendant cir-
cumstances is necessary to the reviewing authority to enable
him to comprehend the entire case and correctly judge
whether the sentence should be approved or disapproved or
clemency granted. The court should therefore take evi-
dence after a plea of guilty, except when the specification is
so descriptive as to disclose all the circumstances of mitiga-
tion or aggravation. When evidence is taken after a plea

124



COURTS-MARTIAL—PROCEDURE DURING TRIAL. § 154

of “guilty,” the witnesses may be cross-examined, evidence
may be produced to.rebut their testimony, and the court
may be addressed by the prosecution or defense on the
merits of the evidence and in extenuation of the offense or
in mitigation of punishment. After a plea of guilty the
accused will always be given an opportunity to offer evi-
dence in mitigation of the offense charged if he desires to
do so.

NOTE.—TIt is only in very rare cases that the specification is so de-
scriptive as to disclose all the circumstances of mitigation or aggrava-
tion. Therefore, as 2 rule the court will direct testimony taken after
a plea of guilty.

() In each case tried by a general or special court-martial
in which the accused enters a plea of guilty in whole or in
part as to any charge or specification, the president or the
law member of the court (see par. 89a, supra) shall explain
to him as to that part:

First. The various elements which constitute the offense
charged, as set forth in Chapter XVII, concerning the puni-
tive articles of war; and

Second. The maximum punishment which may be ad-
judged by the court for the offensc to which he has pleaded
guilty.

The accused will then be asked whether he fully under-
stands that by pleading guilty to such a charge or specifica-
tion he admits having committed all the elements of the
crime or offense charged and that he may be punished as
stated. If he replies in the affirmative, the plea of guilty
will stand; otherwise a plea of not guilty will be entered.
The explanation of the president or law member of the court
and the reply of the accused thereto shall appear in the record
of trial by a general court-martial. The same rule will apply
in cases tried by special court-martial when the evidence
heard is made of record. In other trials by special court-
martial, the fact of such explanation being given in the form
preseribed in Appendix 9 to this Manual will be noted in the
record.

NOTE.—For the form of such explanation see Appendix 9.
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(¢) When the accused pleads “guilty,” and, either before
or after such plea, at any time before the sentence, makes a
statement or gives testimony inconsistent with his plea, the
statement or testimony and plea will be considered together,
and if guilt is not conclusively admitted the court will pro-
ceed to trial and judgment as if he had pleaded ““not guilty.”
(A. W. 21.) The most frequent instances of inconsistency
are in cases involving a specific intent, as in desertion, lar-
ceny, ete. In such cases, where before or after a plea of
guilty the accused at any time before the sentence makes a
statement, or gives testimony, the latter should be carefully
scrutinized by the court, and if in the case of desertion in
any part there is a statement that the accused had no inten-
tion of remaining away; that he expected to return when
he had earned some mouey ; or that when arrested he was on
his way back to his organization, etc.; or that (if such be the
desertion alleged) he did not intend to avoid hazardous duty or
te shirk important service; or, in the case of larceny, that he
intended to return the property alleged to have been stolen,
etc., the court will proceed to trial and judgment as if he had
pleaded “not guilty ” (A. W. 21); but the criminality of an
intent once formed is not affected by a subsequent change of
intent.

() A plea of “guilty without criminality ” is irregular
and contradictory. (Winthrop, p. 414.) It is practically
equivalent to a plea of “not guilty,” and the court and trial
judge advocate should proceed as if that plea were entéred.
Unless a plea of guilty is unqualified the prosecution must
prove all allegations that are not specifically admitted by
the accused.

(g) Insanity at the time of the commission of the acts
charged is a defense which may be properly made under a
plea of not guilty. Insanity at the time of arraignment, or
at a later stage of the trial, is a proper ground for the ar-
rest of further proceedings on the charges. (See par. 219
infra.)
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Secrron ITL
REFUSAL TO PLEAD.

155. Acrron.—When the accused, arraigned before a
court-martial, fails or refuses to plead, or answers foreign to
the purpose, or when it appears to the court that he entered a
plea of guilty improvidently or tkrough lack of understanding
of its meaning and effect, the court may proceed to trial and
judgment as if he had pleaded not guilty. (A. W.21.) If
the court finds that the failure to plead is the result of
insanity, it will proceed as indicated in Section II, para-
graph 154 (g), supra, and in paragraph 219, infra.

Secrion IV.

MOTIONS AND OTHER INCIDENTS OF THE TRIAL.

156. MotroN To Szver.—A motion to sever is a motion by
one of two or more joint accused to be tried separately from
the other or others. It will regularly be made at the ar-
raignment. Except where the essence of the charge is com-
bination between the parties (as in mutiny), the motion
may properly be granted for good cause shown. The more
common grounds .of motions for severance are that the
mover desires to avail himself on his trial of the testimony
of one or more of his coaccused, or of the testimony of the
wife of one, or that the defenses of the other accused are
antagonistic to his own, or that the evidence as to them will
in some manner prejudice his defense. This motion has
rarely been presented to the court in our military practice.
Where the prosecution desires to use one of two or more
_ joint accused as a witness against another or others, the
practice is not to move to sever, but, by order of the con-
vening authority, to withdraw charges as to such one. (See
Winthrop, p. 379, and aunthorities there quoted.)

157. MorroN o Errcr.—The prosecution is at liberty to
charge an act under two or more forms, where it is doubtful
under which it will more properly be brought by the testi-
mony. In the military practice the accused is not entitled
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to call upon the prosecution to “elect” under which charge
it will proceed in such, or indeed in any, case. (Digest, p.
504, V, F.)

158. Norre Prosequr.—A nolle prosequi is a declaration
of record on the part of the prosecution that it withdraws a
charge or specification from the investigation and will not
pursue the same further at the present trial. This authority
can only be exercised by the superior who, as the representa-
tive of the United States, ordered the court, and in a proper
case he may, on his own initiative or on application duly
made to him, instruct the trial judge advocate to enter a nolle
prosequi. The principal grounds for this proceeding when
duly authorized will be—

(@) The fact that the charge or specification is dis-
covered to be substantially defective and in-
sufficient in law, or

-(3) That it is ascertained that the allegations can not
be proved, or

(¢) That the testimony available is not sufficient to
sustain them, or

(&) That the criminality of one of the accused, where
there are several, can not be established, or

(¢) That it is proposed to use one of the accused as a
witness. ' .

The withdrawal of such a charge or specification is not in
itself equivalent to an acquittal or to a grant of pardon and
can not be so pleaded. It simply removes from the pending
case a particular charge or specification without prejudice
to its being subsequently renewed in its original or a re-
vised form. In court-martial practice when authorized by
the appointing authority a nolle prosequi may be entered
either before or after arraignment and plea. If after ar-
raignment it is found that a charge or specification can not
be sustained or it is determined for other reasons that the
same ghall not be pursued, while it would be legal to enter
a nolle prosequi thereto (see form, Appendix 10), it will be
the preferable course as well as most just to the accused
not to do so, but to allow the accused to be formally
acquitted thereon at the finding. (See Winthrop, pp.

369-371.)
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158a. Aider of Defective Specification.—If a specification,
while defective because of failure to allege some particular fact
or element essential to the offense, nevertheless contains suffi-
cient fairly to apprise the accused of the offense intended to be
charged, then, if at the time of arraignment, there be no objec-
tion to the specification on the ground of such omission, and if
either (1) the accused pleads not guilty thereto and the record
shows that the omitted fact or element has been proved at the
trial without objection by the defense, or (2), upon the accused’s
plea of guilty to such specification, the president (or the law
member of a general court) explains to the accused the various
elements which constitute the offense charged therein in accord-
ance with the requirements of paragraph 154d, supra, and in such
explanation states and includes such omitted fact or element as
one of the elements of the crime or offense charged, which the
accused, by pleading guilty to such specification, admits having
committed, then, in either such case, a finding of guilty will cure
such defect in the specification, and neither the finding nor sen-
tence need be disapproved by reason of such defect; unless it
appears from the record that the accused was in fact misled by
such failure, or that his substantial rights were in fact other-
wise injuriously affected thereby; or unless the existence of
such omitted fact or element is negatived by the langumage of
the defective specification or by the language of some other
specification.

If, at the arraignment, or at any time during the trial, the
accused objects to the sufficiency of the specification on the
ground of the omission therefrom of such essential fact or ele-
ment, or objects to evidence offered as to such omitted fact or
element, on the ground that it is not alleged in the specification,
or in case such defect is brought to the attention of the court
in any other manner, the court will either (1) direct that speci-
fication to be stricken out and disregarded, or else (2) the court
may, in its discretion, either on motion of the trial judge advo-
cate or upon its own motion, continue the case to allow the trial
judge advocate to apply to the convening authority for direc-
tions as to further proceedings in the case (see par. 158d, infra),
or may (3) permit the specification to be so amended as to cure
such omission, and continue the case for such time, as in the

21358°—20——9
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opinion of the court may suffice to enable the accused properly
to prepare his defense in view of the amendment (provided,
however, that the court may proceed immediately with the trial
upon such amendment being made, if it clearly appears from all
the circumstances before the court that the accused has not in
faet been misled in the preparation of his defense, and that a con-
tinnance is not necessary for the protection of his substantial
rights).

158b, Variance.—If at any time during the trial it appears
to the court that the evidence as to any specification or charge
is not legally sufficient to sustain a finding of guilty thereof or
of any lesser included offense thereunder, but that there is sub-
stantial evidence; either before the court or offered, tending to
prove the guilt of the acecused of some other offense not alleged
in any specification or charge before the court, the court may in
its discretion, instead of proceeding with the frial upon the plead-

ings as they stand, either—
1. Direct that the specification or charge in question be

stricken out and disregarded; or
2. Continue the case pending an application by the trial
judge advocate to the convening authority for direc-
-~ tions as to further proceedings in the case. (See
par. 1584, infra.)

158¢. Finding of Not Guilty at the Close of the Case for the
Prosecution.—Upon the close of the case for the prosecution and
before the opening of the case for the defense, or the introduc-
tion of any evidence for the defenmse or statement by the ac-
cused, or at any time thersafter during the trial, before the
close of the evidence, the court may, either upon its own motion
or upon the suggestion of the trial judge advocate or upon sug-
gestion or motion by the accused or his counsel, consider whether
the evidence introduced by the prosecution, or before the court,
is legally suflicient to support a finding of guilty, either as to
all of the specifications and charges before the court, or as to
any particular one or more thereof. And if it thereupon appears
to the court that the evidence then before the court in favor of
the prosecution, if that most favorable to the prosecntion should
all be accepted as true (regardless of any question of veracity
of the witnesses or of the chances of its being successfully con-
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troverted or explained by the defense) with all the inferences in
favor of the prosecution that may reasonably be drawn there-
from, is not legally sufficient to sustain the specifications and
charges, or any particular one or more thereof (that is, if there is
no substantial evidence fairly tending to prove each of the essen-
tial facts and elements therein alleged), then, in any such case,
the court may in its discretion forthwith direct and announee in
open court a finding of not guilty, either of all the specifications
and charges, or of such particular specifications or charges, if
any, as the court shall so find not to be supported by legally suffi-
cient evidence. Every such guestion will be determined purely
as a question of law, without any consideration of the weight of
the evidence before the court or any part thereof; and such ques-
tion will be determined, in the first instance, by the law member
of the court, if any, or if there be no law member of the court,
‘or he be not present, then by the president, by his ruiing in open
court upon the gquestion {A. W. 81); but if any member of the
court object to such ruling the cowrt will be cleared and closed
and the question decided by a majority vote by secret ballot, as
provided by the thirty-first article of war; but a denial of such
motion shall never be regarded as ground, in itself, of disapprov-
ing a finding or sentence,

1584. Convewnine AvutmORITY.— AcTION WHEN CoUrT-
Martrar. Requests Direcrions.—Whenever a trial judge
advocate, by the directions of a court-martial, under the pro-
visions of paragraph 158a or of paragraph 158b, supra, or
under any other paragraph of this Manual, or otherwise, applies
to the convenirg authority for directions as to further proceed-
ings in a case, the convening authority will refer the matter to
his staff judge advocate for consideration and advice, who will
report to him thereon in accordance with the provisions of para-
graph 76b, supra. The convening authority will thereupon take
such action as may appear to him to be proper under the cir-
cumstances of the case.
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Secrion 1.

ATTENDANCE OF WITNESSES.

159. Process To Oprary Wrirnesses—Every trial judge
advocate of a general or special court-martial and every
summary court-martial shall have power to issue the like
process to compel witnesses to appear and testify which
courts of the United States having criminal jurisdiction may
lawfully issue; but such process shall run to any part of the
United States, its Territories, and possessions. (A. W. 22.)
The authority to issue such process is in terms vested solely
in the trial judge advocate of a general or special court-
martial and in a summary court-martial, and it is by them
alone that the process can be initiated. The trial judge
advocate, however, will sometimes properly consult the court
as to the desirability of resorting to an attachment, espe-
cially where any considerable time may be required for the
service and return of the same, and an unusual adjournment
may thus be necessitated. He will also properly resort to
it whenever the court in its desire to secure the best or mate-
rial evidence not otherwise procurable calls upon him for the
purpose. (Winthrop, p. 298.)

It is the duty of the trial judge advocate to issue process to
compel the attendance of witnesses desired on behalf of the de-
fense upon the request of the defense counsel or of other counsel
for the accused, but he may properly consult the court as to the
desirability of resorting to an attachment for such purposes
where any considerable time may be required for the service
and return of the same and an unusual adjournment may thus be
necessitated, if the evidence desired by the accused can be ob-
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tained in another manner, or if the trial judge advocate is will-
ing to admit that the absent witness or witnesses, if present,
would testify as stated by the accused. (See par. 140, supra.)

Notr 1.—For power to issue process to secure the attendance and
testimony of witnesses before courts-martial in the National Guard
not in the service of the United States, see section 108, National
Defense Act of June 3, 1916, 39 Stat. 209, Appendix 2.

2. Wherever in this section reference is made to issue of such
process by a trial judge advocate, & summary court-martial will be
understood to be included.

3. An admission that an absent witness would, if present, testify in
a particular manner does not admit the fact to be as the witness wonld
testify. The admission simply stands in the place of the testimony of
the witness and may be attacked or contradicted or explained in the
same way as though the witness had been sworn and had testified to
the things covered by tlie admission.

4. The admission of the truth of a statement or of the existence of
a fact is a wholly different thing.

160. Service or Supr@ENa.—A subpeena for the attend-
ance of a civilian witness is issued in duplicate. It may be
legally served by either a person in the military service or
a civilian. Usually service is made by an officer or noncom-
missioned officer. Service is made by personal delivery of
one of the copies to the witness. The proof of service is
made by indorsing on the remaining copy a sworn statement
that service was made. (For service by mail and accept-
ance of same, see par. 164, infra.) After making service a
copy of the subpena will be promptly returned to the trial
judge advocate of the court with the proof of service. If
the witness can not be found, the trial judge advocate should
be promptly so informed. A trial judge advocate can not
subpeena a civilian witness to appear before himself for pre-
liminary examination.

NoteE.—For form and subpeena and proof of service, see Appendix 19.

161. SummoniNg oF WirNEssEs.~The trial judge advo-
cate will summon the necessary witnesses for the trial, but
will not summon witnesses at the expeunse of the Govern-
ment without the order of the court, unless satisfied that
their testimony is material and necessary. In order that
the accused may not be denied a full opportunity to make
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his defense any witness requested by him is usually sum-
moned, and any witness designated by the defense counsel of a
general or special court-martial will be summoned. DBut a
reasonable discretion should be exercised by the defense coun-
sel where the summoning of the number of witnesses re-
quested by the accused or by individual counsel would result in
an unreasonable inconvenience or expense to the Govern-
ment. In such instances the defense counsel should ascertain
whether the testimony required of the witness is not merely
cumulative, or as to an unimportant point that one or two
witnesses would be sufficient to render conclusive, or as to
which the trial judge advocate will consent to admit the
facts expected from the witness’s testimony.

162. Apvance Notice To Witnesses—The trial judge ad-
vocate will endeavor to issue subpenas to civilian witnesses
and to make request for the attendance of military witnesses
at such time as will give each witness at least 24 hours’
notice before starting to attend the meeting of the court.

163. Artenpance or Mivitary Wirnesses—The attend-
ance of persons in the military service stationed at the place
of meeting of the court, or so near that no expense of trans-
portation will be involved, will ordinarily be obtained by
informal notice served by the trial judge advocate on the
person concerned that his attendance as a witness is desired.
If for any reason formal notice is required, the trial judge
advocate will request the proper commanding officer to
order him to attend, but if mileage is involved the area or
department commander or other proper superior will be
requested to issue the necessary order. Ifees will not be paid
to military witnesses on the active list, and they are entitled
only to the mileage allowances due them under their travel
orders. The attendance as witnesses of persons on the re-
tired list (not assigned to active duty) should be obtained
in the same manner, and they are entitled to the same fees
and mileage as civilian witnesses not in the Government em-
ploy. No travel order will be issued in such cases.

164. ProCEDURE TO SrcUrRE ATTENDANCE OF Crvirian Wir-
~Nrss.—Unless he has reason to believe that a formal service
of subpeena will be required, the trial judge advocate will
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endeavor to secure the attendance of a civilian witness by
correspondence with him, sending him duplicate subpana
properly filled out, with a request to accept service on one
by signing the printed statement, “I hereby accept service
of the above subpana,” and to return same to the trial
judge advocate, for which purpose a return addressed pen-
alty envelope should be inclosed. Ordinarily there will be
no difficulty in securing the voluntary attendance of a civil-
lan witness 1f he is informed that his fees and mileage will
not be reduced by reason of his voluntary attendance and
that a voucher for his fees and mileage going to and return-
ing from the place of the sitting of the court-martial will
be delivered to him promptly on being discharged from
attendance on the court. If such informal methods are in-
effective, formal duplicate subpewna will be issued by the
trial judge advocate with a view to service on the witness.
If the witness is at or near the post where the court is sit-
ting, the service will be by the trial judge advocate or by
some person designated by him. If the witness is not at
or near the post where the court is sitting, but is at or near
another military post, command, or detachment, the trial
judge advocate will send the duplicate subpeena direct to the
commanding officer of such post, command, or detachment,
requesting service of the same. Upon receipt of the request
the officer receiving it will serve the subpeena or cause it to
be served. The service will be made without delay, and the
retained copy of the subpcena, with proof of service indorsed
on it, will be sent at once direct to the trial judge advocate.
If in any instance travel is necessary to serve the subpcna,
a request will promptly be made by the commanding officer
of the post, command, or detachment on the proper author-
ity for travel orders. If the witness does not reside near a
post, command, or detachment, the subpena will be sent
direct to the area or department or other proper commander
requesting service of the same. (See par. 159, notes, supra.)
165, Waexn Accusep Musr Be ConrronteEp Wrrm Wir-
NEss.—Depositions can not be introduced by the prosecution
in capital cases. (A. W.25.) (As to what are capital cases,
see par. 41, supra.) In such cases, therefore, as well as in
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others in which the trial judge advocate or the defense counsel
believes that the interests of justice demand that the accused
be confronted by a witness against him, or believes that for
any reason a witness should testify in the presence of the
court, the trial judge advocate will take the necessary steps to
secure the attendance of such witness or witnesses.

NOTE.—A case referred to a special court-martial for trial, under
the provisions of the last proviso of A. W. 12 as amended by the code
of 1920, is not a “ capital case ” within the meaning of this paragraph,
sinee a special court-martial has no power to impose the death
penalty.

166. Procepure 1o ObrarN  Booxs, DoCUMENTS, OR
Parers.—If a civilian has in his possession a book, docu-
ment, or paper desired to be introduced in evidence, a sub-
peena duces tecum will be prepared and issued by the tfrial
judge advocate directing the person to appear in court and
to bring with him such book, document, or paper, which
should be described in sufficient detail to enable it to be
readily identified.

Nore.—For form, see Appendix 19.

167. Crviian Wrrness 18 CoNrFINEMENT.—The testimony
of a witness who is in confinement in the hands of the civil
authorities will ordinarily be obtained by means of a depo-
sition (A. W. 25), but if for any reason it is necessary that
such a witness testify in court, an endeavor should be made
by the trial judge advocate to make arrangements with the
civil authorities to obtain his appearance.

168, WarranT oF ArracHMENT.—In view of the provi-
sions of A. W. 23 providing for the punishment on informa-
tion before a district court of the United States or in a court
of original criminal jurisdiction in _any of the territorial
possessions of the United States of a civilian who willfully
neglects or refuses, after hie has been duly subpeenaed, to ap-
pear as a wifness before any military court, commission,
court of inquiry, or board, or before any officer, military or
civil, designated to take a deposition to be read in evidence
before such court, commission, court of inquiry, or board, cir-
cumstances requiring the issue of a warrant of attachment
will be very rare. (For form, see Appendix 20.) When-
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ever it becomes necessary to issue a warrant of attachment,
the trial judge advocate or summary court-martial will
direct or deliver it for execution to an officer designated
by the area or department commander for the purpose. (12
Op. Atty. Gen., 501.) As the arrest of a person under a war-
rant of attachment involves depriving him of bis liberty, the
authority for such action may be inquired into by a writ of
habeas corpus. For this reason the officer executing the war-
rant of attachment should be provided with the foliowing
papers to enable him to make a full return in case a writ of
habeas corpus is served upon him:

(@) A copy of the charges in the case, sworn to be a full
and true copy of the original by the trial judge advocate of
the court (or summary court-martial).

(b) A copy of the order appointing the court-martial,
sworn to be a full and true copy of the original by the trial
judge advocate of the court (or summary court-martial).

(c) A copy of the order referring the charges to the court for
trial, sworn to be a full and true copy of the original by the trial
judge advocate (or summary court-martial),

(d) The original subpena, showing proof of service of
same.

(e) An affidavit of the trial judge advocate or summary
court-martial that the person being attached is a material
witness in the case; that he has failed and neglected to
appear, although sufficient time has elapsed for that pur-
pose; and that no valid excuse has been offered for such
failure to appear.

() The original warrant of attachment.

In executing such process it is lawful to use only such
force as may be nccessary to bring the witness before the
court. Whenever force is actually required, the post com-
mander nearest the residence of the witness will furnish a
military detail sufficient to execute the process.

169. Hapeas Corpus ProcEEDINGS IN CONNECTION WITH
AttacaMENTS.—(a) If, in executing a warrant of attach-
ment, the officer detailed for that purpose should be served
with a writ of habeas corpus from any United States court,
or by a United States judge, for the production of the wit-
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ness, the writ will be promptly obeyed, and the person alleged
to be illegally restrained of his liberty will be taken before
the court from which the writ has issued and a return made
setting forth the reasons for his restraint. The officer upon
whom such a writ is served will at once report by telegraph
the fact of such service direct to The Adjutant General of
the Army and to the commanding general of the division,
foree, area, or department. (See Appendix 22, Form A.)

(b) If, however, the writ of habeas corpus is issued by
any State court (or a State judge), it will be the officer’s
duty to make respectful return, in writing, informing the
court that he holds the person named in the writ by author-
ity of the United States pursuant to a warrant of attach-
ment issued under Chapter II of the act of Congress approved
June 4, 1920 (A. W. 22), by a trial judge advocate of a law-
fully convened general or special court-martial (or by a
summary court-martial), and that the Supreme Court of
the United States has decided that State courts and judges
are without jurisdiction in such cases. (See Appendix 22,
Form B.) After having made the above return to a writ
issued by a State court or judge, it is the duty of the officer
to hold the prisoner in custody under his warrant of attach-
ment and to refuse obedience to the mandate or process of
any government except that of the United States. Conse-
quently, it is his duty not to take the prisoner, nor suffer
him to be taken, before a State judge or court upon a writ of
habeas corpus issued under State authority.

170. PuxisoueNT ForR REFUsiy, 1o APreEar or TesTiFy.—
Although the attendance of a witness as above described can
be enforced, there is no power in a court-martial itself to
compel a witness to testify or to punish him for not testify-
ing. The only procedure is that provided in A. W. 23, as
follows:

Every person not subject to military law, who being duly
subpeenaed to appear as a witness before (@) any military
court, commission, court of inquiry, or board, or (%) any
officer, military or civil, designated to take a deposition to
be read in evidence before such court, commission, court of
inquiry, or board, willfully (a) neglects or refuses to appear,
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or (&) refuses to qualify as a witness or to testify, or (¢)
produce documentary evidence which such person may have
been legally subpeenaed to produce, shall be deemed guilty of
a misdemeanor, for which such person shall be punished on
information in the district court of the United States, or in
a court of original criminal jurisdiction in any of the Ter-
ritorial possessions of the United States; jurisdiction being
hereby conferred upon such courts for such purpose; and
it shall be the duty of the United States district attorney or
the officer prosecuting for the Government in'any such court
of original criminal jurisdiction, on the certification of the
facts to him by the military court, commission, court of in-
quiry, or board, to file an information against and prosecute
the person so offending, and the punishment of such person,
on conviction, shall be a fine of not more than $500, or im-
prisonment not to exceed six months, or both, at the discre-
tion of the court: Provided, That the fees of such witness
and his mileage, at the rates allowed to witnesses attending
the courts of the United States, shall be duly paid or ten- .-
dered said witness, such amounts to be paid out of the appro-
priation for the compensation of witnesses. (A. W. 23.)

Note.—If an officer who is charged with serving a subpcena pays the
necessary fees and mileage to a witness, taking a receipt therefor, he
is entitled to reimbursement. (Dec. Comp. Treas., Sept. 10, 1801, pub-
lished in Cir. 38, A:. G. 0. 1901.)

171. SamEe 1N Pamreeine IsLanps.—Every person not be-
longing to the Army of the United States, who, in the Philip-
pine Islands, being duly subpoenaed to appear therein as a
witness before a general court-martial of said Army (or
naval court), willfully neglects or refuses to appear, or re-
fuses to qualify as a witness, or to testify, or produce docu-
mentary evidence, which such person may have been legally
subpeenaed to produce, shall be punished by a fine of not
more than $500 United States currency, or imprisonment not
to exceed six months, or both, at the discretion of the court,
and it shall be the duty of the proper fiscal or prosecuting
officer, on the certification of the facts to him by the general
court-martial, to file in the proper court a complaint against
and prosecute the person so offending: Provided, That $1.50
United States currency for each day’s attendance, and 5 cents
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United States currency per mile for going from his residence
to the place of trial or hearing, and 5 cents per mile for re-
turning, shall be duly tendered to said witness: Provided
further, That no witness shall be compelled to incriminate
himself or to answer any question which may tend to in-
criminate him. (Aects 1130 and 1243, P. I. Commission.)
The provisions of this paragraph do not apply to witnesses
before special and summary courts.

Nore.—Employees of the civil government of the Philippine Islands,
paid from insular funds of the islands, are held not to be in the em-
ploy of the United States. (Dec. Comp. Treas., Aug. 20, 1902, pub-
lished in Cir. 43, A. G. O., 1902.)

172. Texpzr oF Frrs Preriminary 1o Prosecorion.—In
case a civilian witness is duly subpeenaed under the authority
of A. W. 22 and willfully neglects or refuses to appear or
refuses to qualify as a witness, or to testify or produce docu-
mentary evidence which he may have been legally subpcenaed
to produce, he will at once be tendered or paid by the nearest
finance officer one day’s fees and mileage for the journeys to
and from the court, and will thereupon be again called upon
to comply with the requirements of the law. Upon failing
the second time to comply with the requirements of the law a
complete report of the case will be made to the officer exercis-
ing general court-martial jurisdiction over the command
with a view to presenting the facts to the Department of
Justice for the punitive action contemplated in A. W, 23.
173, Contemers.—(a) Authority to Punish—A military
tribunal may punish, as for contempt, any person who uses
any menacing words, signs, or gestures in its presence, or
who disturbs its proceedings by any riot or disorder: Pro-
vided, That such punishment shall in no case exceed one month’s
confinement, or a fine of $100, or both. (A. W. 32.) The
power to so punish is vested in general, special, and sum-
mary courts-martial. Punishments adjudged for contempt,
like other punishments adjudged by courts-martial, require
the approval of the reviewing authority in order to be
effective.

(b) Persons Who May Be Punished for Contempt.—The
words “ any person,” as used in A, W. 32, appear to include
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civilians as well as military persons. In view, however, of
the embarrassment liable to attend the execution, through
military machinery, of a punishment adjudged against a
civilian for a contempt under the article, it would generally
be advisable for the court to confine itself to causing the
party to be removed as a disorderly person, and, in an aggra-
vated instance, to procure a complaint to be lodged against
him for breach of the public peace. (Winthrop, p. 462.)

(¢) Direct and Constructive Contempts—A direct con-
tempt is one committed in the presence or immediate prox-
imity of a court while it is in session. An indirect or con-
structive contempt is one not so committed. The conduct
described in A. W. 32 constitutes direct contempt. But con-
duct on the part of a person subject to military law and
emounting to a constructive contempt may be punished like
any. other conduct that is prejudicial to good order and mili-
tary discipline, by bringing the person to trial before an-
other court on charges under A. W. 96.

Constructive contempts by civilians are punishabls as *“of-
fenses against public justice,” under A. W. 23, by proper pro-
ceedings in the United States courts. In such cases it is the duty
of the trial judge advocate of a general or special court-martial,
or of the summary court, to place the facts before the nearest
United States district attorney.

(2) Procedure—Where a contempt within the descrip-
tion of A. W. 382 has been committed and the court deems it
proper that the offender shall be punished, the proper course
is to suspend the regular business and, after giving the party
an opportunity to be heard in explanation, to proceed, if
the explanation is insufficient, to impose a punishment, re-
suming thereupon the original proceedings. The action
taken is properly summary, a formal trial not being called
for. Close confinement in quarters or in the guardhouse
during trial of the pending case or forfeiture of a reasonahble
amount of pay, has been the more usual punishment. A full
record of the proceeding is at once made, not separate from,
but in and as a part of the regular record of the case on
trial, showing the occasion and circumstances of the con-
tempt, the words or acts which constituted it, the excuse
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or statement, if any, of the party, the action taken by the
court, its judgment and the disposition of the offender.
(Winthrop, p. 469.) Instead of proceeding against a mili-
tary person for contempt in the manner contemplated by
this article, the alternative course may be pursued of bring-
ing him to trial before a new court on a charge of a dis-
order under A. W. 96.

Secrion II.

DEPOGSITIONS. y

174. WeeN ApmissisLe.—A duly authenticated deposition
taken upon reasonable notice to the opposite party may be
read in evidence before any military court or commission in
any case not capital, or in any proceeding before a court of
inquiry or a military board, if such deposition be taken when
the witness resides, is found, or is about to go beyond the
State, Territory, or District in which the court, commission,
or board is ordered to sit, or beyond the distance of 100
miles from the place of trial or hearing, or when it appears
to the satisfaction of the court, commission, board, or ap-
pointing authority that the witness, by reason of age, sick-
ness, bodily infirmity, imprisonment, or other reasonable
cause, is unable to appear and testify in person at the place
of trial or hearing: Provided, That testimony by deposition
may be adduced for the defense in capital cases. (A. W.25.)

Norr.—For form for interrogatories and depositions, see Appen-
dix 17.

174a. Depositions upon Oral Interrogatories.—If reasonably
practicable, and upon reguest of the accused or his counsel, or of
the trial judgé advoeate, or upon the direction of the eourt, com-
misgion, or board, depositions may be taken upon oral interroga-
tories and reduced to writing in the manner prescribed in para-
graph 1814, infra, and may be read in evidence in the same
manner and for the same purposss in like cases as depositions
taken upon written interrogatories under paragraphs 176 and
177 of this Manual.

175. Berore Wamom Taxen.—Depositions to be read in
evidence before military courts, commissions, courts of in-
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quiry, or military boards, or for other use in military ad-
ministration, may be taken before and authenticated by any
officer, military or civil, authorized by the laws of the United
States or by the laws of the place where the deposition is
taken to administer oaths. (A. W. 26.)

176. IntErRROGATORIES, HOow SvusMmrrrED.—The procedure
for submitting interrogatories for a deposition is as follows:

(@) The party desiring the deposition submits to the op-
posite party the interrogatories which he wishes propounded
~ to the person whose deposition he desires, and the opposite

party then submits to him such cross-interrogatories, if any,
as he may desire. Such additional direct and cross-inter-
rogatories may be submitted as desired ; or

() The party desiring the deposition submits to the court,
military commission, or board the interrogatories which he
wishes propounded to the person whose deposition he desires.
The opposite party then submits to the court, military com-
mission, or board such cross-interrogatories, if any, as he may
desire. The court, military commission, or board then sub-
mits such additional interrogatories as it may deem proper
and desirable,-and such additional direct and ecross-inter-
rogatories may be submitted as are desired. _

(¢) Where the court, military commission, or board de- ~
sires that the deposition of a particular person be obtained,
it will cause interrogatories to be prepared accordingly. The
prosecution and defense (or other party or parties in inter--
est) then submit such interrogatories as they may desire.
Such additional interrogatories may be included as are de-
sired by the court, military commission, or board, or by a
party in interest.

177. Procepure To OpraiN DerosrrioN.—(a) All the in-
terrogatories to be propounded to the person are entered
upon the form of interrogatories and deposition, and the trial
judge advocate, summary court, or recorder will take appro-
priate steps to cause the desired deposition to be taken with
the least practicable delay. In an ordinary case he will
either send the interrogatories to the commanding officer of
the post, recruiting station, or other military command at or
nearest which the person whose deposition is desired is
stationed, resides, or is understood to be, or will send them
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to some other responsible person, preferably a person com-
petent to administer oaths, at or near the place at which the
person whose deposition is desired is understood to be. In
a proper case the interrogatories may be sent to the division,
area, or department or other superior commander or to the
witness himself, and in any case they will, when necessary,
be accompanied by a proper explanatory letter.

(b) When interrogatories are received by a commanding
officer, he will either take or cause to be taken the deposition
thereon. IHe will send an intelligent person—preferably an
officer, if available, or a person with legal training or ex-
perience if available, accompanied if practicable by a military
stenographic reporter or stemographer—to the necessary place
for the purpose of obtaining the deposition, or he may
properly arrange by mail or otherwise that the deposition
be taken, if he can make such arrangements as to assure him-
self that the work will thus be properly done. The deposition
will be taken with the least practicable delay, and when
taken will be sent at once direct to the trial judge advocate
of the court-martial trying the case, or other proper person.

(¢) If the witness whose deposition is desired is a civilian,
the trial judge advocate or other proper person sending
interrogatories as above will inclose with them a prepared
voucher for the fees and mileage of the witness, leaving
blank such spaces provided therein as it may be necessary
to leave blank, accompanied by the required number of
copies of the orders appointing the court, military commis-
sion, or board. The frial jndge advocate, summary court,
or recorder will also send with the interrogatories duplicate
subpeena requiring the witness to appear in person at a time
and place to be fixed by the officer, military or civil, who is
to take the deposition. If the name of this officer is not
known, the space provided for it will be left blank. If a
military officer takes the deposition, he will complete the wit-
ness voucher, certify it, and transmit it to the nearest dis-
bursing finance officer for payment. When the deposition is
to be taken by a civil officer he will be asked to obtain and
furnish to the military officer requested or designated to
cause the deposition to be taken the necessary data for the

21358°—20——10
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completion of the witness voucher, and the latter will com-
plete the voucher, certify it, and transmit it to the nearest
disbursing finance officer for payment.

In the case of a military witness subpceena will not ac- -
company the interrogatories, but the officer before whom the
deposition is to be taken will take the necessary steps to have
the witness appear at the proper time and place.

178. Tracine Drravep Derosrrions.—Trial judge advo-
cates and.defense counsel will be prompt in preparing and
forwarding interrogatories. If the deposition is not re-
ceived within a reasonable time, a letter of inquiry will be
sent; and, 1f a prompt explanation of the delay is not re-
ceived, the area or department corimander or other proper
superior will be advised.

179. DesionatioNn or Drrowext ny Orrictar Trtoe—
Where it is desired to take the deposition of some person
holding a certain office or position, as, for instance, a troop
commander, master sergeant, first sergeant, cashier of a
bank, post exchange officer, ete., and the name of the person
is unknown, interrogatories may be prepared in the usual
way for submission to the person holding the office or posi-
tion, without naming him unless it shall appear that the
accused will be prejudiced thereby.

180. DrronENT’s ANSWERs TO BE REsponsrve.—Before a
witness gives his answers to the interrogatories they should
be read and, if necessary, be explained to him, or he should
be permitted to read them over in order that his answers
may be clear, full, and to the point. The person taking the
deposition should not advise the witness how he should an-
swer, but he should endeavor to see that the witness under-
stands the questions and what is desired to be brought ount
by them, and that his answers are clear, full, and to the
point.

181. Fees ror Taxine Derosirions.—Civil officers before
whom depositions are taken for use before courts-martial
will be paid the fees allowed by the law of the place where
the depositions are taken.

1814, Depositions upon Oral Interrogatories—Procedure.—The
procedure for procuring depositions upon oral interrogatories is
as follows:
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(a) The party desiring the deposition on oral interrogatories
will so notify the opposite party, and also the court, commis-
sion, or board, in writing, and may at the same time oufline
the subject upon which he desires the witness interrogated and
the main questions which he wants propounded to him, at the
same time attaching a copy of the charges and specifications
(or, in case of a court of inquiry or other board, a brief state-
nent of the matter under investigation) so as to better enable
the counsel examining the witness to cover all the ground and
intelligently interrogate the witness upon the points upon which
information is desired. The opposite party may thereupon sub-
mit within 24 hours, if so desired, an outline of the points upon
which he particularly desires the witness cross-examined with
the main ecross-interrogatories to be propounded. The court,
board, or ecommissicn may, if it desives, similarly outline any
matter or questions upon which, on its behalf, the witness shall
be interrogated.

(b) Where the court, commission, or board desires the deposi-
tion of a witness taken on its behalf, on oral interrogatories, the
same procedure will be followed; i. e., all parties will be given
an opportunity to participate in the deposition in the manner
hereinbefore prescribed.

(¢) Such notice and all the accompanying papers, as pre-
scribed in the preceding subparagraph, including such charges
(or subject matter to be investigated by a court of inguiry or
board, as the case may be), will be sent by the trial judge ad-
vocate, summary court, recorder, or board to the commanding
officer of the post, recruiting station, or other military command
at or nearest which the person whose deposition is desired is
stationed, resides, or is understood to be. In case the witness is
a civilian, the papers will be accorapanied by a subpeena and a
prepared voucher for his or her signature for witness fees and
mileage, Where requests for depesitions upon oral interroga-
tories are sent to a commanding officer, such officer will cause
the deposition to be accomplished in the presence of a summary
court or other officer, civil or military, authorized by law to
administer oaths; and an available trial judge advocate of a
general or special court-martial will ordinarily be detailed to
represent the United States, and available defense counsel of a
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general or special court-martial to represent the accused; but if
there be no such trial judge advocate or assistant or defease coun-
sel or assistant available, some other snitable person will be desig-
nated; and in no case will an accused be deprived of the right to
be represented by counsel of his own selection, civil counsel if
he so provides, or military if such counsel be reasonably avail-
able. A military stenographer will, if practicable, be detailed
to take down and ftranscribe the deposition. In propounding
questions to the witness such trial judge advocate and defense
counsel (or other counsel retained or appointed or detailed for
such duty) will be careful to cover all the matters set out in
the outlines of the subjects upon which the witness is to be in-
terrogated, and to propound all the gnestions submittzd by the
parties whom they represent, respectively (the trial judge ad-
vocate acting also for the court, commission, or board in so in-
terrogating the witness), and such additional questions as may
in the interests of justice appear desirable, having due regard
for the rules of evidence applicable before courts-martial. (For
method of completion and authentication, see form, Appendix
17.)

(d) The summary court officers, trial judge advocates, and
defense counsel called upon to take part in taking depositions
upon oral interrogatories hereunder will nse their best efforts
to obtain from the witness the same results as though he had
been interrogated in the ordinary way in open court, and in no
case will such duty be permitted to be performed in a perfunc-
tory manner.

(e) Upon receipt of the accomplished deposition and signed
vouchers, the trial judge advocate, summary court, or recorder
will complete and certify such vouchers and send them to the
nearest finance office for payment.

182. Taxixe Drrosrrrons in Foreien Counrtry.—If the
evidence desired from a witness residing in a foreign country
is necessary and material and is desired to be read before a
court-martial, military commission, court of inquiry, or
military board sitting within any of the States of the Union
or the District of Columbia, interrogatories (accompanied
by the necessary vouchers for fees and mileage) will ordi-
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narily be forwarded through military channels to The Adju-
tant General of the Army. They will then be transmitted
by the Secretary of War to the Secretary of State, with the
request that they be sent to the proper consul of the United
States and the deposition of the witness be taken. In the
case of troops serving along the international boundaries,
outside of the United States proper, or in foreign countries,
the officer exercising general court-martial jurisdiction may,
in his discretion, detail an officer to take the deposition of a
civihan witness, or he may send the interrogatories direct
to the consul of the United States nearest the place of resi-
dence of the witness with the request that the deposition be
taken. In the latter case the interrogatories will be accom-
panied by the proper vouchers for the fees and mileage of
the witness.

Norte—Ior nse of depositions as evidence, see Chapter XI, Evi-
dence.

Section ITI.
FEES, MILEAGE, AND EXPENSES OF WITNESSES.

183. OrricErs AND Sorbpiers, Acrive ok Reriren.—Officers
and soldiers on the active list required to attend a court-
martial as witnesses are not entitled to receive mileage and
fees like civilian witnesses, but are entitled to such travel
allowances as the law allows to officers and soldiers travel-
ing under orders; but a retired oflicer, not assigned to active
duty, or a. retired soldier is entitled to the per diem and
mileage provided for civilian witnesses not in Government
employ.

Note.~—The fees, mileage, and expenses of persons in the military
service or of civilians in the Government employ duly subpwnaed
and appearing before civil courts, whether State or Iederal, are pay-
able by the civil authorities.

184. CivirLians 1N GoverNMENT EmpProy.—Civilians in the
employ of the Government when traveling upon summons as
witnesses before military courts are entitled to transportation
in kind from their place of residence to the place where the
court is in session and return. If no transportation be fur-
nished they are entitled to reimbursement of the cost of travel
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actually performed by the shortest usually traveled route,
including transfers to and from railway stations, at rates
not exceeding 50 cents for each transfer, and the cost of
sleeping-car accommadations to which entitled or steamer
berth when an extra charge is made therefor. They are
also entitled to reimbursement of the actual cost of meals
and rodms at a rate not exceeding $3 per day for each day
actually and unavoidably consumed in travel or in attend-
ance upon the court under the order or summons. No allow-
ance will be made to them when attendance upon court does
not require them to leave their stations.

185. Crviians Not iv GoverNMENT Emproy.—A civilian
not in Government employ duly summoned to appear as a
witness before a military court, commission, or board, or at
a place where his deposition is to be taken for use before
such court, commission, or board, will receive $1.50 for each
day of his actual attendance before such court, commission,
or board, or for the purpose of having his deposition taken,
and 5 cents a mile for going from his place of residence to
the place of trial or of the taking of his deposition, and 5
cents a mile for returning, except as follows:

(a) In Porto Rico and Cuba he will receive $1.50 a day
while in attendance as above stated and 15 cents for each
mile necessarily traveled over stage line or by private con-
veyance and 10 cents for each mile over any railway or
steamship line.

() In Alaska, east of the one hundred and forty-first
degree of west longitude, he will receive $2 a day while in
attendance as above stated and 10 cents a mile, and West of
said degree $4 a day and 15 cents a mile.

(¢) In the States of Wyoming, Montana, Washington,
Oregon, California, Nevada, Idaho, Colorado, Utah, New
Mexico, and Arizona, he will receive $5 a day for the time of
actual attendance as above stated, and for the time neces-
sarily occupied in going to and returning from the same,
and 15 cents for each mile necessarily traveled over any
stage line or by private conveyance and 5 cents for each mile
by any railway or steamship.

Note.—1. Travel must be estimated by the shortest usually traveled
route—Dby established lines of railroad, stage, or steamer—the time
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occupied to be determined by the official scliedules, reagonable allow-
ance being made for unavoidable detention,

2. These rates apply to the Philippine Islands. (See Cir, 45, A.
G. 0., 1902.)

3. A civilian not In Government employ, when furnished transporta:
tion on transport or other Government conveyance, is entitled to 57.142
per cent of 5 cents per mile (equal to 2.857 cents per mile). (Comp.
Dec., Aug. 20, 1902, published in Cir, 45, A. G. 0., 1902.)

186. Payment ror Rerury JourNeEY.—The charges for re-
turn journeys of witnesses will be made upon the basis of the
actual charges allowed for travel to the place of giving testi-
mony, and the entire amount thus completed will be paid
upon discharge from attendande, without waiting for com-
pletion of return travel.

187. ContENTs oF VoucHERS~—The items of expenditure
authorized for civilian witnesses will be set forth in detail
and made a part of each voucher for reimbursement. No
other items will be allowed.

The certificate of the trial judge advocate, or other officer,
will be evidence of the fact and period of attendance, and
will be made upon the voucher.

When payment is made under the provisions of paragraph
184, the correctness of the items will be attested by the affi-
davit of the witness, to be made, when practicable, before the
officer who certifies the voucher.

188. WirwEess v SeveraL Trians on Sanme Day.—A civil-
ian attending as a witness in several court-martial trials on
the same day is entitled to a separate fee for attendance in
each case (Dig. Dec. Comp., 1894 to 1902, p. 476), but will
receive mileage in only one case.

189. Voucurr 10 BE DELIVERED TO WITNESS.—A civilian
witness not in Government employ who appears to testify is
entitled, upon his discharge from attendance, to receive from
the trial judge advocate, if any (or summary court, recorder
of court of inquiry or board, etc.), his witness voucher prop-
erly filled out. If not practicable to deliver to the witness
his voucher at that time, his address will be obtained and his
witness voucher will be promptly forwarded to the nearest
disbursing finance officer. To entitle a witness to the pay-
ment of fees and mileage it is not essential that he should
produce a subpcena.
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190. Lost Vovcmer.—Where the voucher of a witness has
been lost, a new voucher may be isstied by the trial judge
advocate upon a satisfactory showing of such loss, supported
by afidavit. The new voucher should be so noted as to in-
dicate its character and should be forwarded to the Chief of
Finance for settlement.

191. Frrs For SerVICE oF SuBp@ENA.—There is no fee or
compensation fixed by statute or regulation for the service
of subpeena to secure the attendance of witnesses before mili-
tary courts. Ordinarily service will be made by an officer or
soldier or other person subject to military law, but if service
by a civilian is deemed by the trial judge advocate or area or
department, division, camp, or other superior commander to be
preferable, the services of a civilian may be used, and the
fees and mileage allowed by law in that locality for similar
services may be paid by a finance officer from the appropria-
tion “for expenses of courts-martial, ete.”

192. EmproymeNT or ExpERTs.—When the employment of
an expert is necessary during a trial by court-martial the
necessity for such employment should be made to appear by
a resolution of the court. This resolution will be forwarded
by the trial judge advocate, in advance of the employment,
to the authority appointing the court, with a request for
authority to employ the expert and for a decision as to the
compensation to be paid him. The request should, if practi-
cable, state the compensation that is recommended by the
trial judge advocate and the defense counsel. The compensa-
tion of the expert, including the compensation for photo-
graphs that may be necessary in connection with his testi-
mony, will be paid out of the appropriation “for expenses
of courts-martial, ete.”

NoTe—Where, in advance of trial, the trial judge advocate or the
defense counsel knows that the employment of an expert will be
necessary, he should, without delay, apply to the appointing authority
for authority to employ the expert, stating the necessity therefor and
probable cost thereof. .

193. ExpeNses oF COURTS-MARTIAL, ETC., How PaAvanLE—=
The fees of civilian witnesses, the mileage of both civil and.
military witnesses, the legal fee of the proper official for
certified copy of a marriage certificate, the expense of pro-
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curing a transcript of a stenographer’s notes of testimony
taken before a United States commissioner, the fees of a
notary for swearing a witness, and the expenses (in-
cluding railway fare and hotel bills) of a United States
consul stationed in a foreign country in taking depositions,
when such items are incurred in connection with a trial be-
fore a court-martial or military commission, or investi-
gation before a court of inquiry, and other necessary expenses,
are paid by the Finance Department out of the annual appro-
priation “ for expenses of courts-martial, etc.” If no finance
officer be present at the place where the court it sitting, the
vouchers may be transmitted direct to any finance officer.
Such vouchers are not transferable.

Norte.—Blank vouchers may be procured from Aany disbursing
finance officer. ’
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Secrion L
INTRODUCTORY PROVISIONS.

194. GenNerarL Remarxs.—The oath taken by members of
general and special courts requires them to try and determine
“according to evidence” the matter before them. A sum-
mary court, although it does not take such an oath, will also
determine the matter before it solely on the evidence in the
case, and no evidence would be admissible before a sum-
mary court that is not admissible before general and special
courts. The evidence thus referred to, according to which
the court must decide the case, means all the matters of
fact which the court permits to be introduced, or of which
it takes judicial notice, with a view to prove or disprove the
charges. Every item of this evidence must be introduced
in open court, and it would be seriously irregular and im-
proper for any member of the court to convey to other mem-
bers, or to consider himself, any personal information that
he possessed as to the merits of the case or the character of
the accused without stating it in open court and, if a wit-
‘ness for the prosecution, retiring as a member of the court,
as provided in A. W.8 and 9. But while their knowledge of
the facts must come to them from the evidence, the members
are expected to utilize their common sense, their knowledge
of human nature, and the ways of the world in weighing
the evidence and arriving at a finding. In the light of all
the circumstances of the case, they should consider the in-
herent probability or improbability of the evidence given
by the several witnesses, and with this in mind the court
may properly believe one witness and disbelieve several
whose testimony is in conflict with that of the one.

The methods which are employed by courts of justice to
ascertain the facts—that is, the truth—respecting any past
transaction closely resemble those resorted to by an indi-
vidual for a similar purpose. If A desires to ascertain
whether a particular act did or did not take place, he ad-
dresses himself to those who were in a situation to observe
the occurrence itself, and so endeavors to obtain from each
person present his version of the occurrence. From the
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testimony thus obtained he forms his conclusion as to
whether or not the act took place. In the course of his in-
vestigation, however, he finds that all who were present and
witnessed the occurrence as bystanders do not give testimony
of equal importance or value. Some having greater powers
of observation or better memories than others give in conse-
quence more valuable testimony. Some of the witnesses,
being children or persons of weak or unsound mind, are
without the requisite mental capacity to observe facts or to
appreciate their relations to each other; others, by reason
of their moral character, are not regarded as worthy of
belief by their fellow citizens; still others were insane or
quite under the influence of intoxicating liquor at the time
of the occurrence, and so were incapacitated from observing.
A, therefore, rejects some of the statements as entirely un-
trustworthy ; to others he gttaches weight in proportion to
their worthiness of belief, and so endeavors to reach a con-
clusion as to the truth of the occurrence or event which was
the original subject of his inquiry. (Davis, p. 244.)

195. TuEe Issurs.—It is well to understand, in the begin-
ning of this consideration of the rules of evidence, the
purpose for which the evidence is to be introduced in the
manner prescribed and laid down by the rules. The pur-
pose is to elucidate and settle the issues raised in the case
and to confine the evidence to such issues, under a well
devised and developed system of limitations that experience
has shown to best conserve the interests of all concerned.

In every criminal case the burden is on the prosecution
to prove, by relevant evidence, (@) that the offense charged
was really committed, (5) that the accused committed it, and
(¢) that the accused had the requisite criminal intent at the
time. These three facts broadly constitute the issues in the
case. Incidental issues will be formed by the necessity for
proof of the essentials of an offense. Not only the allega-
tions set out in the charges and specifications, but the com-
ponent parts of such allegations as well, raise the issues to
be decided. For instance, in a case of larceny, where it is
charged that the accused “ did tale, steal, and carry away”
certain articles of value, the component parts of the alle-
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gation not speeifically set out are that such articles were
taken (@) fraudulently and (®) with the felonious intent
of depriving the owner of them.

196. Axavysis oF Evmence By Trial Jupce ApvocaTE AND
CooNser.—The ends of justice and saving of time of all con-
cerned imperatively demand careful analysis by both trial
judge advocate and counsel for accused of the evidence re-
quisite for proof of and defense against the offenses charged.
As a prerequisite to such analysis the law as to the effenses
charged should be studied with a view to determining the
essential elements of the offense ; that is, the things that must
be proved by the trial judge advocate in order to justify a
conviction and those that must be offered by the defense to
disprove or place in reasonable doubt the proof offered by the
prosecution. In other words, the prosecution and defense
should limit the proffer of testimony to that which is relevant
to these issues, and these only, and should prepare the case
with only that in view. The essentials of the offense (ses
Chap. XVII) should be so clearly defined in the preparation
of the case that both the trial judge advocate and counsel
for accused may be ready, by appropriate objections before
the court, to limit the introduction of evidence to relevant
matter only, bearing in mind that only the essentials of the
offense must be proved and that what may be properly con-
sidered surplusage may be disregarded.

Before trial an examination of all the sources of the evi-
dence to be submitted should be made by the trial judge
advocate and counsel for accused, and a determination as
to the order in which it will be introduced should be reached.
The case should be presented in sequence of events as nearly
as possible, just as a story would be told by one party who
had seen everything to which the different witnesses will
testify. When several offenses are charged, especially if un-
related, the evidence should be directed to the development
of their proof in the order charged, so that neither the court
nor the accused may be in doubt at any time as to the specific
offense to which the testimony being given refers. Counsel
for accused should adhere to the same principle in present-
ing evidence for the defense.
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NOTE 1.—Wherever the phrase “counsel for the aceused,” or any
similar phrase, is used in this chapter, or elsewhere in this Manual,
it is to be understood, unless the context indicates otherwise, as
including both the defense counsel of the court and any individual
counsel for the accused.

NOTE 2.—It is the duty of the defense counsel to begin the prep-
aration of the case for trial on behalf of the accused, immediately
uwpon charges being referred for trial to a court of which he is the
defense counsel, without waiting for the appointment or retaining of
any individual counsel; and, if individual counsel be afterwards
assigned or retained, to give him the benefit of such preparation. In
case individual counsel has been assigned or retained prior to the ref-
erence of the case for trial, the defense counsel will, if the accused
desires, cooperate in the preparation of the case for trial, in accord-
ance with the provisions of A. W. 17, as associate counsel for the
accused.

197. Duties orF Courr—OpENiNG StatemMenTs.—If the
court will augment the preparation invoked in the preceding
paragraph by constantly bearing in mind what the issues are
and holding the trial judge advocate and counsel strictly to
them, it will tend to the expedition of business, the securing
of justice, and the conservation of the interests of all con-
cerned. The court should have before it as a guide, always
by reference to tiiis Manual in each case, the following essen-
tial considerations as to any evidence that may be tendered :
(1) That it is relevant to the issue; (2) that it is not within
the rule rejecting hearsay evidence; (3) that, if it is a con-
fession or admission, it is legally admissible; (4) that where
documents are used the original should be obtained” (except
when a copy is admissible) and that the genuineness should
be verified; (5) that any witnesses called are legally compe-
tent to give evidence; (6) that the examination of witnesses
is fairly and properly conducted. (Confer, Brit. M. M. M,,
Ch. VI, par. 105.)

Further reference will always be had to the paragraphs
of the Manual that set out the gist of the offenses charged
(see Chap. X VII), and these will be read to the court in each
case by the trial judge advocate immediately after the ac-
cused has pleaded to the charges and specifications.

It will be appropriate in all cases—and in an important or
complicated case it will be required by the court—for the
trial judge advocate, before proceeding with the introduc-
tion of evidence, to make a brief statement of “ the nature
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of the issues to be tried and what he expects to prove” (1
Thompson on Trials, 246) to sustain them. Counsel for the
accused may also make an opening statement as to his de-
fense, either just following the statement of the trial judge
advocate or just after the trial judge advocate has rested his
case, as counsel deems better, but the latter course is cus-
tomary. It would be highly reprehensible for either trial
judge advocate or counsel to get before the court in such
opening statement, as a probable means of influencing its
judgment, matters as to which no evidence is intended to be
offered or as to which it is known that the evidence to be
offered is clearly inadmissible, just as it would be so repre-
hensible for either to suggest for the same purpose, by ques-
tions propounded to a witness, matters known not to exist
or that the rules of evidence clearly make inadmissible.
NOTE.—A violation by the trial judge advocate of the rule stated in
the last sentence may require disapproval of the findings and sentence
of the court, particularly in a close case. ,
198. Rures or EvipEnce For Courrs-MarTIAL—Prior to
the acts of August 29, 1916, and June 4, 1920 (A. W., 38),
courts-martial followed in general the rules of evidence, in-
cluding the rules as to competency of witnesses to testify,
that are applied by Federal courts in criminal cases. These
consisted of the rules of the common law as they existed
in the several States at the adoption of the Federal Consti-
tution in 1789, as modified from time to time by subsequent
acts of Congress. But courts-martial were, however, not re-
quired by express statute to follow these rules, and had
always been allowed to pursue a more liberal course in re-
gard to the admission of testimony than do, habitually, the
civil tribunals. Their purpose was to do justice; and if the
effect of a technical rule was found to be to exclude material
facts or otherwise obstruct a full investigation, it was deemed
that the rule may and should be departed from. Proper
occasions, however, for such departures were regarded as ex-
ceptional and unfrequent. (Winthrop, 473.) It was be-
lieved that “ courts-martial had much better err on the side
of liberality toward a prisoner than, by endeavoring to
solve nice and technical refinements of the laws of evidence,
21358°—20—11
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assume the risk of injuriously denying hkim a proper latitude
for defense.” (G. €. M. O. 82, 1872; see 3 Greenleaf, secs.
469, 476.) But now, by the provisions of the acts of August
29, 1916, and Jume 4, 1920 (A, W. 38):

“The President may, by regulations, which he may modify from
time to time, prescribe the procedure, including modes of proof, in
cases before courts-martial, courts of inquiry, military commissions,
and other military tribunals, which regnlations shall, in so far as he
shall deem practicable, apply the rules of evidence generally recog-
nized in the trial of criminal cases in the district ecurts of the
United States: Prouvided, That nothing eontrary to or ineonsistent
with these articles shall be so preseribed : Provided furiher, That all
rules made in pursuanee of this arficle shall be laid before the Con-
gress annunally.”

The modes of proof, therefore, including the rules of
admissibility for testimony of witnesses and ether evidence,
are now by express congressional enactment placed under
the authority of Executive regulation; and the rules laid
down in this Manual have the foree of such regulation.
They therefore form the only, binding rules, except such
rules of evidence as are expressly prescribed (1) in the
Articles of War; (2) in the Federal Constitution; and (3)
in such Federal statutes as expressly mention courts-martial,

199. Rures, WaHERE Fouxp.—The common-law rules of
evidence, with their legislative modifications, form the basis
of the present regulations. These rules have been the sub-
ject of much interpretation by the eourts, which will be
found in the published decisions of such courts. While re-
sort to textbooks and decisions will sometimes be necessary in
the trial of an especially difficult case, it is the purpose of this
chapter to state the rules of evidence applicable to trials by
courts-martial in sufficient fullness to cover the field in prac-
tieally all cases. Where the rule herein laid down is clear it
should be taken as law (subject to the discretionary relaxa-
tion noted in par. 198), unless modified by Federal statute or
some decision of the Federal courts thereunder made since
the date of the publication of this Manual.

Where, in the preparation of a case, the trial judge advo-
cate or counsel finds that the rules laid down in this chapter
are not sufficiently specific clearly to settle a specially impor-
tant question as to the competency of a witness to testify or
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as to the admissibility of evidence intended to be introduced
or likely to be offered against him, he should secure in ad-
vance of the trial and have with him in court authorities to
sustain his contentions for such admission or exclusion.

But it should be kept in mind that the use of such au-
thorities is merely to inform the court of the reason of a
rule or the good sense and fairness of a proposed ruling,
and not to control the decision of the court with binding
effect. This caution rests on two grounds of principle: First,
because the State decisions and statutes and the writers of
treatises never have had any binding effect on courts-martial,
the I'ederal statutes and decisions being the only ones that
are entitled to such effect; and, secondly, because since the
Federal statutes of August 29, 1916, and June 4, 1820 (A.
W. 38), the modes of proof in courts-martial are governed
by regulations issued by presidential order, as explained in
paragraph 198, supra.

200. Rures or EvVIDENCE To BE APPLIED IRRESPECTIVE OF
Ranx.—The rules of evidence should be applied by military
courts irrespective of the rank of the person to be affected.
Thus a witness for the prosecutipn, whatever be his rank or
office, may always be asked on cross-examination whether he
has not expressed animosity toward the accused, as well as
whether he has not on a previous occasion made a statement
contradictory to or materially different from that embraced
in his testimony. Such questions are admissible by the es-
tablished law of evidence and imply no disrespect to the
witness, nor can the witness properly decline to answer them
on the ground that it is disrespectful to him thus to attempt
to discredit him. (Digest, p. 529, XI, A, 3.)

201. ProtecTION OoF WiTnEssEs.—It is the duty of the court
to protect every witness from irrelevant, insulting, or im-
proper questions; from harsh or insulting treatment; and
from unnecessary inquiry into his private affairs. The court
must forbid any question which appears to be intended
merely to insult or annoy a witness, or which, though proper
in itself, appears to be needlessly offensive in form.

202. Evipence Moust Br Matertar anp Rerevawr.—(1)
Evidence to be admissible must be not only competent and
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material, but relevant to the issues in the case. Evidence
is not material when the fact which it aims to prove is not
a part of the issues in the case. Fvidence is not relevant
when, though the fact which it aims to prove is material,
yet the evidence itself is too remote or far-fetched to have
any probative value for that purpose.

(2) Where evidence is apparently irrelevant it may, how-
ever (but only rarely and under exceptional circumstances), be
admitted provisionally upon a statement of the trial judge
advocate or coungel that othe- facts later to be proved will
show its relevancy, but the court should afterwards exclude
it if its relevancy is not ultimately shown.

NOTE.—Resort should rarely be had to the practice of allowing
either side to introdtice apparently irrelevant evidence, upon a promise
to connect it up later. It frequently leads to controversy as to whether
the promise has been made good, and often results in getting improper
matter into the record, which may sometimes require a disapproval of
the findings and sentence of the court. It is always safer, and will
usually be found to save time and shorten the record in the end, to-.
require the party offering the evidence to first prove the facts showing
its relevancy. He may, for that purpose, be permitted to temporarily
withdraw a witness or witnesses and to recall one or more witnesses
who have been .partially examined.

(8) Indirect evidence is known as circumstantial evidence,
and signifies merely any and all evidence which is not testi-
monial; i. e., the assertion of a witness or other person.
For example, on a charge of larceny of a wallet, the state-
ment of a witness that he saw the accused take the wallet
from the owner’s overcoat is testimonial evidence; the find-
ing of the wallet hidden in the blanket belonging to the
accused is circumstantial evidence. Obviously a fact consti-
tuting circumstantial evidence must itself usually be proved-
in its turn by testimonial evidence; for example, the finding
of the-wallet as indicated above would be evidenced by a
gergeant’s testimony that he searched the accused’s blanket
and found the wallet.

(4) Testimonial evidence is thus classed by itself, because
the weight to be given to testimony is subject to a group of
considerations which affect all human assertions alike, as dis-
tinguished from circumstantial evidence which is of infinite
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varieties having relatively few features in common with each
other.

202a. Court-Martial Should Reject Improper Evidence Al-
though Not Objected To.—A court-martial should refuse to re-
ceive improper evidence, either testimonial or documentary, even
though not objected to by the accused. The reception of im-
proper evidence may be so injurious to the substantial rights
of the accused as to require disapproval of the findings and sen-
tence of the court, even though it was not objected to by the

defense.

(C. M. No. 134118, Woodland, Dec. 11, 1919; C. M. No. 116687,
Partridge, July 11, 1918; €. M. No. 132922, Davis, Nov. 18, 1919;
C. M. No. 128323, Woodin, Apr. 16, 1919; C. M. No., 134057, Masscy,
Sept. 20, 1919.)

Secrion I1.
CIRCUMSTANTIAL EVIDENCE.

208. CmrcumsTaNTIAL EviDENcE—Circumstantial evidence
is not resorted to as a secondary or inferior species; i. e., be-
cause there is an absence of direct or testimonial evidence.
It is introduced even when there is direct evidence. Cir-
cumstantial evidence may furnish a safe and satisfactory
ground for belief, while on the other hand direct or testi-
monial evidence may leave the court in doubt. The proper
effect of circumstantial as compared with direct evidence
has been stated as follows:

When circumstances connect themselves closely with each
other, when they form a large and strong body so as to
carry conviction to the minds of a jury, it may be proof of
equal or even more satisfactory sort than that which is direct.
In some lamentable instances it has been known that a
short story has been got by heart by two or three witnesses;
they have been consistent with themselves, they have.been
consistent with each other, swearing positively to a fact,
which fact has turned out afterwards not to be true. It is
almost impossible for a variety of witnesses, speaking to a
variety of circumstances, so to concoct a story as to impose
upon a jury by a fabrication of that sort, so that where a
chain of circumstances is cogent, strong, and powerful, where
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the witnesses do not econtradict each other or do not con-

tradict themselves, it may be evidence more satisfactory than

even direct evidence, and there are more instances than one

where that has been the case. (Wigmore, sec. 26.) In a

case depending upon eircumstantial evidence the court, in

order to convict, must find the circumstances to be satisfac-
torily proved as facts, and must also find that those facts
clearly and unequivocally imply the guilt of the accused
and can not reasonably be reconciled with any hypothesis

of his innocence. (Davis, p. 265.)

204. ILLUSTRATION OF DrrFERENCE BETWEEN Goob AND Bap
CrrcumsTaNTIAL EviDENCE—The accused is charged with
stealing clothes from the locker of a comrade. The following
circumstances are not admissible as circumstantial evidence:
(1) The accused is very much disliked by other mem-

bers of his company.

(2) A number of thefts from comrades have taken
place in the company, and the general belief in
the -company is that he was connected with
them.

(3) He was tried once before for larceny of clothes
from a comrade and was convicted.

(4) He issuspected of being a deserter from a foreign
army.

(5) He belongs to a race or enlisted in a locality that
does not entertain very strict notions of right
and wrong as to the manner of acquiring pos-
session of property.

But the following series of circumstances should be ad-
mitted in evidence:

- (1) The elothes were talen while the company was at
drill, and there was no one known to have been
in the room where the locker was.

(2) The accused was not at drill, but was detailed as
kitchen police that day.

(3) He was absent from his duty as kitchen police a
short while during the time when the clothes
disappeared.

(4) One of the articles stolen was found in the locker
of the accused.

-
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(5) The accused was known to be without money the
day before the larceny, and that evening left the
post with a bundle under his arm and was seen
to enter & certain house and the same night had
money in his possession.

(6) Upon the house being searched next day most of
the missing clothes were found there.

(7) The person found in the house identified the ac-
cused as the one from whom he had purchased
the missing clothes.

205. Accused’s Bad Character.—A fandamental rule is that
the prosecution may not evidence the doing of the act by invok-
ing the acensed’s bad moral character or former misdeeds as a
ground of probability for his guilt of the offense charged. This
forbids any resort to his bad character in any form, either by
genieral repute or by personal opinfons of individuals who know
him, The rule is based on the well-known tendency of human
nature to find an accused guilty without positive belief in his
present guilt, but because of the prejudice caused by his former
bad record. This rule also forbids any reference in the evi-
dence to former specific offenses or other acts of misconduet,
whether he has or has not ever been tried and convicted of
their commission. All attempt to evidence guilt of the present
charge by resort to the accused’s moral dispoesition, whether
shown by repute or by specific former misdeeds, must be rigor-
cusly avoided.

206. Same——Exceptions.—There are, however, four contin-
gencies in which the prosecution may resort to the accused’s bad
character or specific prior misdoings, partly by way of excep-
tion to the foregoing rule and partly as falling outside its scope:

1. If the aecused offers his own good character to show
the probability of his inmecence, the prosecution
may dispute the fact of such good character by offer-
ing in rebuttal the reputation of the accused in his
organization as to the bad gquality in question.

2. If the accused takes the stand as a witness, his moral
character for credibility as a witness (par. 257)
may be evidenced .in rebuttal.

3. If the accused is found guilty, then his service record
may be made known to the court, as provided in
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paragraphs 271, 306, and 307, subject to the provi-
sions of Article V of the Executive order concerning
maximum punishments (par. 349 infra).

4. If the intent or motive or plan or guilty knowledge
of the accused is material under the issnes of the
case, all his prior conduct tending to show his mo-
tive or intent or other state of mind at the time
of the act charged becomes relevant; and thus this
conduct may include various acts which in them-
selves are immoral or criminal. In such case the
fact that such an act is criminal or immoral does
not prevent its admission, even though incidentally
the act might reflect upon the moral character of
the accused. The consideration of such conduct in
order to reach a conclusion as to the accused’s in-
tent or motive is necessary; but the court shounld
reject from its mind any bearing of such conduct
on the accused’s general trait of bad character.

This distinction is fundamental. It may be illustrated as
follows:

(a) On a charge of wrongfully disposing of Government
property, viz, one blanket, by selling it to a
civilian (the fact of the sale being proved), the
accused’s conduct on recent former occasions in
offering for sale a pistol and a saddle to the same
or other persons may be offered to show his wrong-
ful intent at the time of the act charged.

(b) On a charge of assaulting a féllow soldier with
intent to wound, a former assault on another sol-
dier six months before and under entirely different
circumstances would not be admissible, having no
bearing on the intent in the case charged.

(c¢) On a charge of attempt to desert, the fact that the
accused had recently assaulted and beaten another
soldier and was under arrest awaiting trial would
be admissible to evidence a probable motive to
attempt to desert.

(d) On a charge of falsification of accounts of stores,
the fact that the accused had embezzled some of
the same stores, if offered to evidence a motive
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for concealing the embezzlement by falsifying ac-
counts, would be admissible; but a conviction of
falsification before enlistment in a totally distinet
transaction would be inadmissible as bearing
solely upon his general moral character and not
upon his present intent or motive,

Secrron I11.

TESTIMONIAL EVIDENCE.

207. TrstiroNIAL EvipeNcE.—Testimonial evidence is the
statement of some person offered as evidencing. the fact
asserted by it. For example, a statement that a rifle was dis-
charged at a certain hour and place is testimonial evidence
that it was so discharged.

Such statements may be made either in court or out of
court. If made in court as a witness, then the witness musé
be “ competent.” If made out of court, then even if the person
making it is competent, the staternent is not admissible, be-
cause the hearsay rule forbids. (See par. 221 infra.)

The competency of the witness is therefore the important
thing to determine before admitting testimonal evidence.

208. ComreereNcY RULE IN GENerRAL—The modern tend-
ency, as evidenced to a great extent by statutes of different
States, and to a limited extent by Federal statntes, is to
recognize practically no grounds for incompetency, but to
admit the material and relevant testimony of a witness
offered by either side and leave his credit to be estimated
according to all the circumstances.

209. Elements of ComprrENCcY oF WirNEss.—The compe-
tency of a witness depends upon several elements, which
may be divided thus: (1) His general moral and mental
capacity; (2) his special expertness in subjects on which ex-
pertness is required; (3) his knowledge of the specific facts
on which he testifies.

210. Genersr Caracity oF Wrrness.—The general capac-
ity, mental and moral, of an adult witness is always pre-
sumed ; 1. e., the party must always prove to the court the
specific ground of incapacity or else the witness should be
allowed to testify.
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210a. CurmpreN As Wrrnesses.—The admissibility of chil-
dren as witnesses is not regulated by their age, but by their
apparent sense and understanding. The court may, in its dis-
cretion, receive the testimony of any child, regardless of age,
and give it such weight as it may appear to deserve; provided,
only that, in the opinion of the court, the child understands the
moral importance of telling the truth, for which purpose the
court may examine the child.

NOTE.—This abolishes, for courts-martial, the technical common-law
‘rules as to the competency of children. The admission of the testi-
mony amounts to a statement of the court’s opinion that the child
vnderstands the moral importance of telling the truth, and makes the
testimony prima facie competent.

211. Morar. Inecaracrry or Wrrnvess.—Moral incapacity
was recognized in the common-law rule that rendered in-
competent as a witness any person convicted of treason,
felony, or the erimen falsi.

But this incapacity has long been abolished in almost all
the States, except that several retain it with a restriction to
convictions for perjury. In courts-martial, conviction of
any offense does not disqualify a witness. But it may, of
course, be shown to diminish his credit. (See “ Credibility
of Witnesses, Sec. VI, infra.)

212. MeNTaL Incaracity oF WrrwEss.—Mental incapacity
is a disqualification, but only to a limited extent, as follows:
Insanity or intexication may disqualify, but only te the ex-
tent to which they atfect the subject of the testimony. For
example a religious hallucination as to angels saving a man
from bullets does not disqualify the person from testifying
as to the time of lighting a camp fire or the persons on duty
at a certain post. But such hallucinations, like general inae-
curacy of memory or comprehension, liability to eceasional
lapses of memory, mental defect, and the like, may be inguired
into, on cross-examination, as affecting the general accuracy and
credibility of the witness.

213. InrerEsT OR Bras.—Interest or bias does not dis-
qualify; 1. e., the fact that a person owes a party money or
has & property interest with or against a party does not
disqualify him from testifying for or against that party.
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A person who is a relative or an avowed enemy of the accused
is not disqualified from testifying for or against the accused.
The weight of such testimony when admitted is a different
matter. (See “ Credibility of Witnesses,” Sec. VI, infra.)

Marital relationship was a disqualification at common
law. Except in certain cases, husband or wife could not
testify either for or against one another. This rule has been
abolished in most States. In courts-martial the rule is as
follows:

(1) Wife or hasband of an aceused may testify on
behalf of the accused without restriction.

(2) Wife or husband of an zecused may not be called
to testify against the accused without the con-
sent of both accused and witness, unless on a
charge of an offense committed by the aceused
against the witness. (See par. 228.)

(8) Wife or husband of any person may.not testify
to confidential communications of the other,
unless the other give consent.

The last two rules are rules of privilege and are more
fully stated under “ Privilege.” (See pars. 227 et seq.)

914. Warerr Accusep Is Wirness—It was provided by aet
of Congress of March 16, 1878 (20 Stat. 30), that in trials
by courts-martial and courts of inquiry as well as by United
States courts and Territorial courts, the accused “ shall at
his own request, but not otherwise, be a competent witness,”
and that “his failure to male such request shall not create
any presumption against him.”

(@) An accused person thus may, at his option, take the
stand as a witness, and In doing so he occupies no exceptional
status and becomes subjeet to cross-examination like any
other witness. The same rules as to the admissibility of evi-
dence, privilege of the witness, impeaching of his credit, etc.,
will apply to him as to any other witness, and the only notice-
able differenee between his examination and that of other
witnesses will be that he will in general, naturally and prop-
erly, be exposed to a more searching cross examination.
(Winthrop, 507.) So far as the latitude of the cross-ex-
amination is discretionary with the court, a greater lati-
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tude may properly be allowed in his cross-examination than
in that of other witnesses. (Id., 545.)

(6) When the accused testifies in denial or explanation of
any offense, the scope of his direct examination (under para-
graph 251) is considered to be the whole subject of his guilt
or innocence of that offense. Any fact relevant to the issue
of his guilt or relevant to his credit as a witness, is properly
the subject of cross-examination.

(¢) If he fails to take the stand at all, this failure must not
be commented on, for such comment would violate his privilege
to remain silent (par. 251). But if he testifies and if he fails
in such testimony to deny or explain specific facts of an in-
criminating nature that the evidence of the prosecution tends
to establish against him, such failure may not only be com-
mented upon by counsel, but may be considered by the court,
with all the other circumstances, in reaching their conclusion
as to his guilt or innocence. (Caminetti ». U. S., 242 U. S,,
470,493.) 'Where, however, an accused is on trial for a num-
ber of offenses, and, taking the stand in his own defense,
testifies to one or more of them only, he can not be cross-
examined as to the others, and no comment can be made or
inference drawn from his failure to testify as to the others.

215. Procepure Waere Accusep Fains To Trstiry or
Maxe 4 StatemeNT—In each case tried by a court-martial
in which the accused does not testify or make any statement
in his own behalf, it shall appear on record that the presi-
dent or law member of the court (see pars. 89 and 89a), or the
summary court, explained to the accused that he may testify
in his own behalf if he so desire, or may make an unsworn
statement to the court in denial, in explanation, or in exten-
uation of the offense with which he stands charged. In every
case tried by general court-martial, or by special court-martial
where the evidence is recorded, the explanation by the presi-
dent or law member and the reply of the accused thereto shall
appear upon the record of trial. (See form, Appendix 9.) In
other cases tried by special court-martial, and in cases tried by
summary courf-martial, the fact of such explanation being given
in the form prescribed in Appendix 9 to this Manual will be
noted in the record or report of trial,
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216. Errect oF TurNiNG State’s EvipENcE.~—The fact that
an accomplice turns state’s evidence does not make him im-
mune from trial, unless immunity has been promised him
by the authority competent to order his trial. But; if an
accomplice goes on the stand and makes a full and frank
statement of the circumstances of the offense, it is customary
to pardon his offense, or impose upon him a milder punish-
ment than upon his accomplices.

217. ComPETENCY OF AcCUSED WHEN TESTIFYING AGAINST
AN AccoMpLICE.—An accused who is one of two or more per-
sons concerned in an offense is always competent to testify,
whether he be charged jointly or separately, and whether he be
tried jointly or separately, and whether he be called for the
prosecution or for the defensé. He can not, however, be called
except upon his own request, since he is privileged not to in-
criminate himself (par. 233), and therefore, unless he first
waives the privilege and elects to testify, can not be called or
used as a witness by either side. (See also par. 224, infra.)

NOTE 1—This abolishes, for courts-martial, the ancient common-
law rule that any person charged with complicity was interested in
the event of the trial, and was therefore disqualified, whether he
sought to testify for the prosecution or for the defense, under which
resort was formerly necessary to various expedients when the prosecu-
tion desired to use the testimony of am accused; e. g., entering a
nolle prosequi, directing an acquittal, or placing him on frial sepa-
rately.

NOTE 2.—This does not prevent entering a nolle prosequi or a find-
ing of “mnot guilty ” as to any particular accused in those exceptional
cases where it becomes necessary to call one of the offenders, against
his will, and thus secure his testimony for the purpose of convicting
others. While this course will not be encouraged, and will not be
adopted without the authority of the convening authority, it may
sometimes be the only means of obtaining the mnecessary evidence to
convict the ringleaders in a conspiracy or other joint crime,

218. Exprrr Caracrry.—On most matters the ordinary ex-
perience of any adult qualifies him to observe and testify.
Hence, all persons are ordinarily qualified to testify on ordi-
nary matters. But, when the subject is one upon which
special experience is required, it will not be presumed that a
witness possesses such special experience, for ordinarily he
does not. Hence a witness called upon such a subject must
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be shown to possess such special experience; he is therefore
called an “expert” on that subject. A person may be an
expert on one subject but not on ancther. Hence, whenever
such a topic calls for testimony, the witness’s special expe-
rience in it must first be shown. Whether a piece of leather
has been recently tanned; whether a stain is human blood
or animal blood, are instanees of topics which might well
require experts, if important to the issue.

In applying this rule pedantry would be out of place.
Experts on all subjects are seldom within reach of a court-
martial, and liberality of application is a necessity. Good
sense and ordinary caution will determine whether an expert
is needful for accurate discovery of the truth. For example,
an expert in alcohol would hardly be needed to testify to
whether the contents of a certain bottls were sufficiently
aleoholic to be intoxicating, but in a homicide case, where
the cause of death was disputed, obviously a medical man’s
testimony should be secured.

219. Insanity or Mental Defect or Derangement of Accused.—
(a) The questions whether (1) the accused was of sueh mental
condition as to be not legally respensible for the act or omission
charged, if committed, or (R) is mentally so defective or de-
ranged as to render inadvisable his punishment for erime, or as
to render him (3) mentally incapable of conducting his defense
intelligently, may be raised orally on the trial at any time before
sentence, without any speeial plea or other formality, either by
any member of the court, by the trial judge advoéate, the de-
fense counsel or other counsel for the accused, or by the accused
himself. The court may then, in its discretion, suspend other
proceedings for the examination, hearing and consideration of
the matter of the mental condition of the aceused, and preceed
to determine, in accordanee with the thirty-first article of war
{see pars. 89 and 89a, supra), whether the existence of mental
disease or mental derangemsnt on the part of the accused has
become an issue in the trial.

(b) Whenever it is so determined that such guestion has be-
come an issue in the trial, then upon such issue the burden of
proof is upon the prosecution to establish, to the satisfaction of
the court, the mental condition of the accused, both at the time
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of the alleged offense and at the time of the trial, and the presi-
dent of a special court-martial or of a gencral court-martial in
the absence of the law member, or the law member of a general
court-martial if present, as the case may be, will so advise the
trial judge advocate; and, if there is in the case @ report of a
medieal board under paragraph 76c, supra, sueh report will be
read in evidence on behalf of the court, and (unless the court,
and also both the trial judge advocate and counsel for the ac-
cused, as well as the accused himself, think it unnecessary, and
accordingly waive it) at least one of the members of such medi-
cal board will be called as & witness for the court, to be thor-
onghly examined, as if on cross-examination, by counsel for the
accused, and also by the frial judge advecate and by any mem-
bers of tke court, as to any feature of the report; and on request
of the accused the remaining members of the board shall, if
available, likewise be called as witnesses for the ccurt, for such
cross-examination.,

(c) But if there is in the case no report of a medical board
under the provisions of paragraph 76e, supra, the court may, in
its discretion, and will in every case where it appears to the
court that there is reason to believe that the aceused may be
(or may have been at the time of the alleged offense) mentally
defective or deranged, either temporarily or permanently, stop
the proceedings and continue the case, and immediately report
the facts to the convening authority with a request that a
medical hoard be convened. In considering the guestion of so
requesting a medical board, a counrt-martial may receive in-evi-
dence the report of the medical officer made to the investigating
officer under the provisions of paragraph 76a, supra, in case
such report, if any, be offered in evidenee by the defense; but net
otherwise.

(d) The convening authority, npon receiving such a request
from a court-martial, will eonvene a medical board in accerd-
ance with the provisions of paragraph 76c, supra, which will
proceed and repert in the same manner as though it had been
convened under the provisions of that paragraph before the
reference of the ease for trial, and its report will be received,
referred to the staf judge advoeate, and disposed of in the
same manner as therein directed, and the eonvening authority
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may thereupon dispose of the case in any of the different ways
therein stated; except that, if he determines that the trial
should proceed, he will refer the report of the medical board to
the court with directions to proceed. If the convening authority
disposes of the case in any way without returning it to the
court, such action will be deemed a rescission of the order
referring the case for trial and a w1thdra.wa1 of the charges
from the court-martial.

If the report is so referred to the court-martial by the con-
vening authority, the court will thereupon proceed in the same
manner hereinbefore directed in subparagraph (b) of this para-
graph, as though the medical board had been convened under
paragraph 76¢, supra, in advance of reference of the case for
trial,

(e) Whenever any question of mental defect or derangement
of the accused is raised or suggested in any manner, as con-
templated in any of the foregoing subparagraphs of this para-
graph, a court-martial may, in its discretion, either while con-
sidering the statutory question (A. W, 381) whether the existence
of mental disease or mental derangement en the part of the ac-
cused has become an issue in the trial, or upen a question of
continuing the case and requesting the convening authority to
appoint a medical hoard, or after receiving in evidence the re-
port of a medical board whether convened in advance of the
trial under the provisions of paragraph 76¢, supra, or after the
trial has begun under the provisions of subparagraphs (¢) and
(d) of this paragraph, call witnesses as to the mental condition
of the accused, either for the court or on motion of either of the
parties {including the medical officer who made the report, if
any, on the accused to the investigating cfficer under the pro-
visions of paragraph 76a, supra).

_ (f) If, at any time before a special court-martial or a general

court-martial is closed to consider its findings, it appears to the
president of a special court-martial or of a general court-martial
in the absence of the law member, or to the law member of a
general court-martial, as the case may be, that the accused is
not mentally capable of conducting his defense intelligently
(that is to say, is not mentally capable of communicating intelli-
gently with his counsel, of understanding the nature of the
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proceedings, and of doing the things necessary for an adequate
presentation of his defense), he will so rule, subject to the right
of any member to object to such ruling under the provisions of
A. W. 31 (see pars. 89 and 89a, supra); and if such ruling is so
made and not objected to (or is sustained by the court upon a
vote in accordance with the provisions of A. W. 31, in case of
objection), the trial will thereupon be discontinued and a record
of the proceedings will be prepared and forwarded to the con-
vening authority, together with the charges and all the papers
in the case, with a report by the court at the end of such record
to the effect that “ the accused is not in proper mental condition
at this time to be brought to trial ”; whereupon the convening
authority will dispose of the case in any of the ways contem-
plated in paragraph 76c, supra, except reference of the case for
trial; provided, however, that if the convening authority directs
that further action on the charges be suspended for the time
being pending such further action as he may afterwards deter-
mine, he may at any time thereafter, whenever he is of opinion
that the accused has become mentally capable of conducting his
defense intelligently, again refer the case for trial, either to the
same or to another court-martial.

(g) In any case in which it has been determined as provided
in subparagraph (a) that the question of the existence of
mental disease or mental derangement on the part of the ac-
cused has become an issue in the trial, or in which a report of
a medical board has been received in evidence, as indicated in
subparagraphs (b) or (d), or a report has been made to the
appointing authority, as indicated in subparagraph (f), or the
question of the mental condition of the accused is raised by any
member of the court while in closed session to deliberate on the
findings, the court in balloting upon its findings in the case will
separate such question from all other questions in the case, and
will consider it by itself.

Therenpon the court will proceed to ballot, in the manner pre-
seribed in paragraph 294, infra, upon the guestions:

(1) “Is the accused in proper mental condition at this
time to undergo trial?” If upon such ballot the
court determines such question in the negative by
a majority vote (or by a tie vote, since a tie
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vote is a decision in the negative), then the court
will return a finding in this form: “ The accused
is not in proper mental condition at this time to
undergo trial,” and will forward the record of
trial with such finding to the convening au-
thority in the same manner and with the same
effect for all purposes as hereinbefore prescribed
in subparagraphk (f) of this paragraph. Other-
wise, the court will then proceed to ballot in order
on the follswing further question:
(2) “Was the accused at the time of the commission of
the alleged offense so far free from mental defeet,
~ mental disease, or mental derangement as to he
alle, concerning the particular acts charged, both
(1) to distinguish right from wrong and (2) to
adhere to the right?”

This question will be balloted upon as to each
specifieation, and if answered negatively or by a
tie vote the conrt will acquit the accused as to
snch specification.

If upon such ballots both of suel questions are answered in the

* negative, the eonrt will then proceed to consider and ballot upon
the specifications and charges im the manner preseribed in para-
graph 294, infra, in the same manner as though no sueh question
of mental defect or derangement had been raised or suggested:.

In determiming the foregoing guestioms, the court will take
into consideration not only the medical evidenee, but all the evi-
dence in the case.

() Im amy case of counviction of an aceused by any court-
martial, whether or mot any question of memwtal defeet or.
mental disease or derangement became an issue or was raised
or suggested at the trial (or if the question was raised or
suggested at the trial, but disregarded by the ecoumrt), the
reviewing amthority, or the confirming suthority if there be
one, may of his own motion at any time before taking fingl
action on the recerd (and in cases forwarded for consideration
by the Board of Review and the JFudge Advocate General
under A. W. 50%, eitlier before or after suck consideration,
or pending it), ir his discrefiom, eause a medieal board to be
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convened to examine the accused and report in the same man-
ner contemplated in paragraph 76c¢, supra, for the purpose of
advising and assisting him in his decision as to the proper
action to be taken upon the record. If, in view of such report
when made, he shall disapprove the sentence in whole or in
part, or any finding either in whole or in part, he will state
in his action that such disapproval was on that grourd; and
in case he disapproves the sentence on such ground he may prop-
erly take any sueh action concerning the accused as is con-
templated in paragraph 76c, supra. -

NOTE.—No findings or sentence of a court-martial need ever be
disapproved solely because of failure to comply with any of the pro-
visions of this Paragraph, sinee the reviewing or coafirming authority
may always remedy such defect by availing himself of the adviee of
a medical board under subparagraph (h), supra.

220. TestiMoNiaL KNowLepce.—A prime qualification in
a witness is that he should speak only of what he has ob-
served with his senses or had an opportunity to observe;
e. g, a witness on sentry post at night might testify that
he hcard three shots and saw two persons running in the
distance, but should stop with telling what he heard and
saw. To proceed further and state that the shots killed a
mule, and that the accused was one of the persons running
(unless he saw the mnle fall or recognized the accused at the
time) may involve beliefs of his that are based on rumors
and gossip picked up afterwards, beliefs for which he has no
status as a witness. An important feature of correct trial
methods is to summon every person who saw or heard any-
thing relevant, but to require every such person to limit his
testimony to what he himself saw or heard. In this way the
court arrives (if the testimony be credited) at the basic
circumstances on which the proof must be built up.

This rule also has, of course, its liberal side, based on
practical experience. For example, if the issue be as to a
stolen case of soap, and the quartermaster has an invoice
showing 400 cases received, and he is asked how many are
remaining in stock, it is net necessary that he should per-
sonally count every case; it might suffice if he ticked off
39 large bales of 10 cases, each intact, and then found a bals
of 9 with 1 missing,
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221, Hearsay Rule.—This fundamental principle of requiring
personal knowledge (or opportunity to observe) leads up to the
hearsay rule, applicable to statements made by persons not in
court. The hearsay rule signifies that when a witness testifies
not to what he himself saw or heard, but te what he heard some
one else gay, his festimony on that point shall be rejected, and
the person who said it shall be produced in the court to testify,
the object being to get at the first-hand source of knowledge.
Experience shows again and again that when that other person
is produced either what he actually said was something very dif-
ferent, or else when cross-examined he turns out to have only a
scanty trustworthiness. For example, if the sentry in the above
instance testifies that he did not identify the person rurning, but
afterwards in barracks Sergt. S said that it was X, the court
would exclude what Sergt. S said, would summon S to testify
in person, and then it might appear that all Sergt. S knows
about it is that X came into barracks half an hour later looking
as if he were out of breath, and this might be connected up
with an errand on which X had been sent, by testimony of
his captain. The hearsay rule, therefore, is a corollary of the
principle that a witness must testify from what he has himself
seen and heard, and not from what another person has told
him or written to him.

The following are familiar instances of hearsay in court-
martial cases:

(1) A soldier is being tried for desertion. Pvt. A is able
to testify that Pvt. B told Pvt. A that the accused told Pvt.
B that he (the accused) intended to desert at the first oppor-
tunity. Such testimony from Pvt. A would be hearsay and
would be inadmissible. Pvt. B himself should be called.

(2) A soldier is being tried for larceny of clothes from a
locker. Pvt. A is able to testify that Pvt