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POPULAR SOVEREIGNTY. 

THE article by JUDGE DOUGLAS, in the last September 
number of Harper's Magazine, on "The Dividing Line 
between Federal and Local .Autho~ity," and the "Observa
tions" on it by the .Attorney-General of the United States, 
have given to the subject renewed and additioiial interest. 
The public mind is now, probably, more than at any prece
ding period, specially called to consider it as one which 
must soon be settled, if the peace of the country is to be 
restored and maintained. Participating in this impression, 
the writer of these remarks cannot be esteemed obtrusive if 
he states his own opinion, and, as briefly as perspicuity will 
permit, the reasons on which it rests. This, too, is under
taken in no party spirit, or through any prejudice, of which 
he is aware, to parties or persons. The question itself is of 
so much interest, is so closely connected with the contin
uing quiet and prosperity of the country, that it would be 
almost desecration to deal with it with other than national 
and patriotic motives. It is hoped that this will be remem
bered and regarded throughout the discussion. Such cer
tainly is the wish and design of the writer. Nor will he' 
refer, in regard to it, to any inconsistencies into which our 
statesmen, past or present, may have fallen. These prove 
nothing in support either of the opinion discarded or 
adopted. They only serve to subtract from each whatever 

'of authority may belong to the name of its author. Nor 
do they impeach his integrity. Public virtue by no means 
consists of uniform consistency. "The wise man some
times changes his opinion, the fool never." Time and 
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reflection are generally but misapplied, if they fail to 
discern past errors; and honesty does not exist, if, when 
discovered, they are not corrected. There are few, either 
constitutional or merely political questions of general 
importance, upon which our statesmen have not enter
tained, and at different times acted upon, different opinions. 
The constitutionality and expediency of a protective tariff, 
the authority to legislate over internal improvements, the 
power to establish a national bank, to prohibit slavery in 
the territories, the propriety and policy of bringing execu
tive influence to bear upon elections, Federal or State, the 
removal from office of faithful officers, for conscientiously 
maintaining their own political opinions, and the more 
modern doctrine of rotation in office, that personal friends 
and dependents may be specially provided for, (both not 
only pernicious to the public service, but productive of 
deep and enduring hostility to the executive himself,) are 
all of them instances in which living statesmen, high, too, 
in public confidence and station, have, at various periods of 
their career, avowed and been governed by antagonistic 
views. Charity, at least, should persuade us that, however 
mistaken, patriotic, not selfish motives, must have induced 
the change. The fact certainly is a fixed historical one, but, 
however it diminishes faith in the judgment of such men, 
and may seriously affect the authority and fame of their 
names, the honor of the country, which in some measure is 
bound up in their own, it would be unjust to wound, by 
attributing the vascillation to corrupt motives. Nor is it 
his purpose to examine with any unkindness, much less 

· aspersity of criticism, the "Observations" of the Attorney
General. These, as well as the article which called them 
forth, are characterized by great ability, and, by the friends 
of the writers, and of the school to which they now sever
ally belong, seem to be considered unanswerable. Substan
tially agreeing with Judge Douglas, no particular reference 
will be made to his paper. Nor will the other be especially 
noticed, except as may be necessary to explain the writer's 
own opinion, and the reasons on which it is founded: and 
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this will be done in a manner consistent with the respect 
for the Attorney-General, which all who know him even 
as slightly as the writer, entertain for his talents, and his 
private and public character. It is, however, no departure, 
he thinks, from this voluntary and agreeable restraint, to 
say, that in this controversy he has illustrated the philo
sophic truth, that the science of the law does less "to open 
and liberalize the mind," than "to quicken and invigorate 
the understanding," and has also exhibited rather the feel
ings of a partisan, and personal friend of the President, than 
the attributes of the accomplished lawyer. Nor is this latter 
weakness to be much wondered at or reproved. It leans, 
indeed, to virtue's side. Private attachment, founded in 
mutual gratitude, is, no doubt, its cause, and when just, as 
in this case it must be, is rather, even in excess, to be hon
ored than condemned. Nor can these remarks receive any 
other consideration than may belong to their intrinsic value. 
They will be left to stand or fall by their own strength or 
weakness. Whatever adventitious importance, in the judg
ment of a few, might possibly be imparted to them, if the 
name of the writer was 'given, they will want. It is rea
son, and not the authority, slight as that would be in this 
instance, of an humble name, to which alone he desires to 
appeal. With these preliminary observations he proceeds 
to his task. 

The question to be considered is, the power of Congress 
to legislate in regard to slave property within a Territory 
of the United States, to whose people they have granted 
a territorial government clothed with legislative power. 
Can they, in advance of such a grant, prohibit or establish 
slavery within the Territory, or, after such grant, can they 
do either, or protect, by legislation, such property if found 
there, against the will of the local government; and if not, 
can such government do all or either. These propositions 
can be best examined separately. 

I.-The power of Congress to prohibit slavery, previous 
to its awarding a territorial government. This question 
should not be esteemed an open one, as it was judicially 
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settled against the power, by the Supreme Court of the 
United States, in the Drcd Scott case. The question was 
there directly and fully presented. Such was the view 
taken by the minority of the Court, as well as by the 
majority. The former, as well as the latter, and properly, 
elaborately considered it. The case might have been made 
to turn on some of the other questions, but there were no 
others more clearly before the Court than this. Few cases 
ever arise in which there are not found propositions equally 
conclusive as to the judgment, but, generally, no Court per
forms its duty, if it fails to dispose of them all. This is 
necessary, to avoid subsequent controversy, not only in the 
particular instance where it might well occur, but in like 
cases that might thereafter arise. To be certain, so desirable 
in every system of jurisprudence, the law should be made 
known when the occasion is fairly offered, and the Court 
that fails in this particular, not only omits a clear duty, but 
does great injustice to the public, as well as to the individ
ual suitors. The question then being before the Supreme 
Court, and decided, binds, constitutionally binds, every ·cit
izen, as long as that decision remai~s unreversed. That the 
opinion of the Court was as stated, is clear from the sub
joined extract. After, as is almost universally admitted, an 
able treatment of the very question, and answering all the 
grounds upon which the power was placed at the bar, the 
Chief Justice concludes in these words: "Upon these con
siderations, it is the opinion of the Court, that the act of 
Congress, which prohibited a citizen from holding and own
ing property of this kind, (slave property,) in the territory 
of the United States; north of the line therein mentioned, 
is not warranted by the Constitution, and is therefore void; 
and that neither Dred Scott himself, nor any of his family, 
ever were free by being carried into this territory, ev;en if 
they had been carried there by the owner with the inten
tion of becoming permanent residents." 

With this clear judicial opinion ad verse to the power by 
a tribunal constituted by the great and patriotic men to 
whose wisdom and virtue we are indebted for the countless 



7 


blessings of the Constitution, and for the purpose mainly 
of deciding without appeal, constitutional questions-in 
order to confine the several departments within their pre
scribed orbits, and thereby to protect the rights of the 
United States, the States, and of the individual -0itizen, 
he is guilty, whether he thinks so or not, of libelling the 
memory of the great dead, to whom we owe everything 
connected with our national renown and unparalleled pros
perity as a people, and of violating the Constitution, who 
refuses obedience to the decision. The Court may review 
it if the proposition is again properly presented, and if 
so will no doubt again re-affirm it, as they did in the 
case involving the constitutionality of the Bank of the 
United States, Osgood vs. the U. S. Bank, 9 Wheat-unless, 
which Heaven in its mercy forbid, vandalic efforts shall be 
successful in maddening the people to strike fatally at this 
great ark of our safety, by converting it from what it was 
designed to be and has ever been, a steadfast, independent 
and fearless, because independent, tribunal, into a partisan 
assembly, catching at every popular opinion and fashioning 
its judgments to suit the passing whim of the day. Should 
such an affliction be visited upon us, the doctrines of the 
Dred Scott case will not be the only doctrines of the Court 
which will be disregarded and dishonored. It is impossible 
to foretell how many constitutional landmarks will be 
destroyed, or to predict the calamities that would ensue. 
For a time we might live under them, but ultimately they 
would bring to an end our very institutions themselves. 
Supposing then that the question being thus decided, it is 
to be taken that the Congressional power does not exist, 
and that this is as clear as if the words quoted from the 
decision formed a part of the Constitution itself;-we are 
brought to the second proposition. 

II.-Can Congress prohibit or. establish slavery after 
granting a territorial government. This is also obviously 
closed by the same decision. The want of power at the 
antecedent period over the subject, is held to be absolute 
and not conditional. It is because slave property in the 
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territory was not made dependent upon congressional dis
cretion; the constitution giving, as against Congress at all 
times, after as well as before a territorial government, the 
right to the citizen to take such property into any territory 
of the United States, and enjoy it unmolested by Congress. 

The territorial condition remaining, the right continues 
to exist as far as Congress is concerned. But in thus hold
ing, the Court are not to -be considered as having decided 
that the privilege is given by virtue of any express consti
tutional provision. Slave property is not even mentioned by 
name in the fugitive or any other clause of the instrument. 
We know historically, why it was omitted. The owners of 
such property were not then as sensitive as they are now. 
The assaults upon the institution and its supporters, which 
have been for so many years hurled at both by a body of fren
zied or knavish citizens of the States in which it ceased to 
exist, and that too chiefly by the slaves being sold to the 
South, have, as their natural consequence, yet more wedded 
them to the institution, and determined them not only at 
all hazards to maintain it, but to convince them that it is vin
dicated upon social, moral, religious and political grounds; 
and the result, at one time regretted by many southern men, 
has been to delay indefinitely, if not forever, its abolition in 
some of the States. In all human probability, but for these 
attacks, Delaware, Maryland, Virginia, Kentucky and pro
bably Tennessee, would ere this have been without the 
institution. Climate, soil and staple productions, as well as 
the sentiment of the people, were leading to the change, 
when all was frustrated by these irritating, insulting attacks 
from without. This unfortunate hostility did not prevail 
at the era of the Constitution, and its effects were therefore 
unknown. Southern men then ad vised, and with almost 
one voice, against the insertion of the word itself in the 
instrument; and the only clauses that were designed to 
embrace it are the 1st art., sec. 2, par. 3, and the 4th art., 
sec. 2, par. 3. With the exception of these, no reference 
is made to slavery except in the 9th sec. 1st art., which was 
designed to arrest its increase by giving to Congress the 
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power to arrest the foreign slave trade, in which certainly 
no authority can be found to take such property and 
hold it in a territory of the United States. If this there
fore can be done or prohibited, it is equally clear since the 
Dred Scott case, that the very right is not to be found in 
any clause of the Constitution. It can only be maintained 
upon the ground that it is not there prohibited, and not 
being prohibited, may be said to be allowed. This propo
sition is not now examined. It will be hereafter. 

III.-If there is no power in Congress to prohibit sla
very in a Territory, it would seem to be yet more clear that 
they possess none to establish it. The received opinion 
everywhere, from the date of the Constitution to the present 
day, has been that slavery is the creature of positive law. 
This law may be otherwise than by statute. Every nation 
has a common or unwritten law of its own, and this may 
maintain it. But in some mode or other, there must be 
special laws for its support, as it has been held that natural 
law disclaims it. Property in man may exist, but he is not 
by natural law property or the subject of property. Con
tract may be relied upon,- and power resorted to, to create 
it, but these of themselves do not establish it, unless sanc
tioned by the law-making power. And it is now too late 
to question the existence of such a power. Such property 
has in some form or other in a qualified or absolute sense, 
existed in almost every nation in the world, and is clearly 
recognized by our revealed religion. It would be as mis
chievous to examine too nicely into its justice, as to examine 
into our title to the country we possess. Such an investiga
tion as this last would perhaps tiefore a tribunal governed by 
purely moral law, result in shaking it to its foundation, as hav
ing originated in unfair contract or unjustifiable force. In the 
affairs of men some things are to be esteemed as settled and 
unquestionable. Time, that great conservative element in 
human society, under the governments of the world, places 
certain rights of property beyond the intrusiveness of the 
political "Paul Pry" of the day. These are made to stand 
undisturbed because of the very antiquity of their origin. 
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They are, because they have been. Custom is their law, 
"usus effi.cacissimus rerum omnium magister." Legitimate 
power may deal with them and modify their character, and 
in some cases, for the good of the public, abolish them. 
But until this is done they remain as steadfast as if they 
had their beginning in the purest morality. This being 
the case, the power of Congress to establish slavery, must 
in direct terms or by necessary or fair implication, be found 
in the constitution. The only clause which gives any legis
lative power at all on the subject, except the fugitive clause, 
is the one referred to, the 9th sec. 1st art., and that is not a 
power to establish it, but to prohibit its increase. No read
ing, however latitudinary, can imply from the authority to 
prohibit, the authority to establish. And beside this, the 
question must be esteemed as settled by the decision in the 
Scott case. That judgment evidently treats the entire 
subject as beyond the sphere of congressional power ;-that 
it is not submitted to the body at all, and is therefore to 
depend for its establishment or prohibition upon some other 
power. 

IV.-If Congress cannot either prohibit or establish it, 
can they legislate to protect such property in such a terri
tory? This question certainly can only be answered 
affirmatively, if slavery exists in such a territory "by 
virtue of the Constitution of the United States." If it does 
so exist, it is certainly within the power of Congress to 
legislate for its protection. But does it so exist? In a 
special message by President Buchanan to Congress, he 
states that "it has been solemnly adjudged by the highest 
judicial tribunal known to ~r laws, that slavery exists in 
Kansas by virtue of the Constitution of the United States." 
But the President evidently misapprehended the opinion to 
which he referred. There is no such doctrine to be found 
in it either in words or by any fair inference. All that 
the Court decided, and as to this point it was the only ques
tion before them, was that the Constitution did not prohibit 
the institution, and that it gave no power to Congress to 
prohibit it. The proposition before them was as to the Con
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gressional power. If they had supposed, as the President 
imputes to them, that slavery exists in a territory "by 
virtue of the Constitution of the United States," they 
would have been saved all further argument, as, if so 
existing, it would clearly be beyond the reach of Congres
sional power. The President's mistake is in converting 
the absence of an authority to prohibit it, which was all 
t4at the Court held into the existence of a right "by 
virtue of the Constitution," to hold unquestioned by ter
ritorial power, slave property in a territory. The error, 
when pointed out, is so obvious, that it must be at once 
corrected, to the conviction of the merest dullard. The 

. Attorney-General is so dissatisfied with the doctrine, that 
he at first defended, with some feeling, the President from 
the charge of entertaining it. His defence, to be sure, is 
not such as gives the President credit for legal acuteness. 
It makes him merely to adopt and not originate it. It is 
to be regretted that an equal sensibility to the reputation 
of the Court, had not impelled "the Observer" to vindicate 
the Court also by showing that they had fallen into no such 
blunder. This would certainly have proved that although 
in form it was one of adoption: the President was in truth 
its real author. But yet justice to the highest tribunal of 
our country should be done, whoever may suffer by it. 
"The Constitution, (says the Attorney General,) certainly 
does not establish slavery .in the territories or anywhere 
else," and "nobody in this country ever thought or said. 
so;" and yet he complains that the Douglas article does 
injustice to Mr. Buchanan in stating that in his message to 
Congress he averred "that slavery exists in Kansas by 
virtue of the Constitution of the United States," when, what 
he did say "was only that the principle had been adjudged 
by the highest judicial tribunal known to our laws." The 
Constitution "certainly does no such thing, and nobody 
ever thought or said so," says Mr. Attorney, and yet his 
complaint is, that the President was made so to say, when 
what he did say was, that the Supreme Court had not only 
so thought, but so said, in a solemn judicial opinion. To 
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vindicate the President by displaying his ignorance, may 
be the only vindication the case admits of, but it does 
more credit to the candor of his friend than to the Presi
dent's intelligence. But since the "Observations" were pub
lished, Mr. Attorney, in an Appendix to a new edition, 
changes his ground. In this the entire ground of censure of 
the course of Judge Douglas for not correctly quoting the 
President, is surrendered. It is here said that the President 
only stated, that slavery exists in Kansas "by virtue of the 
Constitution," which is not saying that it is by the authority 
of the Constitution established there. "We ar~ in the 
wrong, (says Mr. Attorney,) if the expression that a thing 
exists by virtue of the Constitution, is equivalent to saying 
that the Constitution establishes it." Is not this most super· 
lative hypocriticism? What is it that is said to exist? 
Slavery. Where and how? In the territory, and by vir
tue of the Constitution. What then takes it there and 
retains it there in opposition to congressional or territorial 
or other power? The Constitution of the United States. 
If so, is it not then there established by the authority which 
attends it? No, says Mr. Attorney, it is not established 
there by that sanction, but only so exists there. What is 
"to establish?" Lexicographers tell us, "it is to fix unalter
ably," and yet, although slavery is in Kansas by virtue of 
the Constitution, and is there by the same power fixed 
unalterably, it is not established, but only there so exists . 

. This may be acute, but it defies ordinary comprehension. 
To such it must appear to be but the technicality of a 
special pleader pushed to the very verge, at least, of quib
ling. Certainly it was due to the Supreme Court to suggest 
that this distinction and its apparent absurdity are not to 
be attributed to them. In truth, the President's authority 
to the contrary notwithstanding, and though this is now 
in the Appendix impliedly endorsed by Mr. Attorney, the 
Supreme Court never intended to announce the doctrine in 
either form of expression. It is altogether an executive 
impression and blunder, not less original than erroneous. 
But what makes the attempted distinction the more idle is 
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what follows, the clause which the Attorney gives of the 
message, but which he does not give, but lets the reader to 
find as best he may. It is this: "Kansas is therefore at 
this moment as much a slave State as Georgia or South 
Carolina." That is to say, the existence of slavery in 
Kansas by virtue of the Constitution is fixed, and established 
there as it is fixed or established in either of those States. 
Is not slavery an established institution in Georgia or South 
Carolina? Does it exist there only in contradistinction to 
being established? The question is too ridiculous to be 
suggested, and it would not be done but for the respect due 
to the highest law officer of the government. Authority 
has sanctioned many an absurdity, but in this instance it is 
so gross as to be beyond its power. "Exists," as used by 
the President, is an equivalent term with "established," and 
no fair mind can read the whole paragraph without con
cluding that its author designed to express precisely the 
same idea. And it is equally clear from the manner in 
which the "Observations" treated the subject, that the dis
tinction maintained in the appendix, was an after thought 
to which the Attorney was driven by the exigency of his 
controversy. 

Slavery then not being so established, has Congress the 
power to protect it by legislation? The negative of this 
proposition would seem necessarily to follow from the 
principles upon which the case of Scott was decided, if 
not from the very terms of the decision. Why is it 
that there exists in Congress neither the power to establish 
nor prohibit the institution? It is because, in the judg
ment of the Court, the territorial clause, if applicable to 
after acquired territory, as they held it was not, did 
not give the power, and because the power to acquire 
territory and to hold and govern it, to be implied from the 
power to acquire, did not impart it. It was a subject not 
within the legitimate scope of either source of authority. 
The :first did not embrace it at all, and the second could not 
by any just or fair implication be made to do so. Such 
being the view of the Court, it clearly follows that to legis
late to protect the institution, is as much beyond the con
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gressional authority as to legislate to prohibit or establish 
it, and consequently all of them are amongst the powers 
"reserved to the States respectively, or to the people." 

V.-The remaining and last question I propose to 
examine, is: Can the territorial government admit, protect 
or exclude slavery at any time during its existence? 

1. It would seem to be an anomaly in our institutions if 
these powers do not exist. That slavery, an artificial 
instead of a natural condition, should be beyond the reach 
of human power, under any form of government, and 
should be admitted, protected or excluded in violation of 
the wishes of the people with whom it is or is to be, and 
in disregard of the wishes of all branches of the govern
ment, and of all general or local power, is a doctrine so 
extraordinary that it almost defies human judgment. No 
proof short of demonstration can be given to bring such 

, judgment to a satisfactory conclusion in its support; and 
when we reflect on the length of time during which this 
state of things is to prevail, the doctrine becomes yet more 
startling. The territorial government may exist as long as 
the will of Congress shall have it exist. Admittance as a 
State into the Union, depends on congressional discretion. 
No population, however large, or other condition, gives legal 
title to such admission. The language is: "New States may 
be admitted by Congress into this Union." The territorial 
State may thus be practically made perpetual, and no power 
be found anywhere to put an end to African slavery. What 
renders this hypothesis still the more extraordinary is, that 
in 1787, when this great charter was adopted, such slavery 
even for its peculiar labor, had comparatively but a slight 
hold on the public mind, and little if any on the moral 
sentiment of the South or North; indeed it is not to exag
gerate to say that the repugnance to it with Southern states
men was then much greater than with the statesmen of the 
other States. In some of the latter the trade was proving 
a fruitful source of pecuniary profit, which they or the peo
ple were as unwilling to surrender, as the people of Liver
pool were, at one period, as evidenced by their long continued 
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untiring efforts and unceasing zeal to defeat the abolition 
of the slave trade, by the English Parliament. It is impos
sible to believe that such men designed to place this then 
almost universally admitted blot beyond the possible reach 
of removal. Feeling as they then did, that it was a wrong, 
and in every way mischievous, it never could have been 
their purpose to perpetuate it. They could not but have 
supposed it would be within the reach of some power, and 
if not to be found in Congress, as i's now deci'ded, where 
else can it be but with the people in whose midst the wrong 
is found. It ~as however been thought, and this too by gen
tlemen of unquestionable ability, that the Supreme Court, 
in the case so often referred to, has decided that such power 
does not reside in a territorial government. This, it is sub
mitted, is a misconception of the decision. The single 
question before the Court in this connection, was, whether 
Congress possesses the power to prohibit the introduction 
of slave property into a territory. In ruling it adversely, 
the Court does not say, or intimate that such property in a 
territory, has other safeguards, or that the owner is entitled 
to any further protection in its enjoyment, than exists in 
regard to other kinds of property. .A sentence or two from 
the opinion of the Chief Justice will, it is believed, make 
this plain. · 

It had been contended that there was a peculiarity in 
slave property, that placed it on a different footing from 
other property. For this the laws and usages of other 
nations, and the reasoning of statesmen and jurists upon 
the relation of master and slave, had been referred to. 
These, says the Chief Justice, cannot "enlarge the powers 
of the government, or take from the citizens the rights they 
have received;" and as "the Constitution recognizes the 
right of property of the master in a slave, and makes NO 

DISTINCTION BETWEEN THIS DESCRIPTION OF PROPERTY, .AND 

OTHER PROPERTY owned by a citizen, no tribunal, acting 
under the authority of the United States, whether it be leg
islative, executive, or judicial, HAS A RIGHT TO DRAw SUCH 

A DISTINCTION, or to deny to it the benefit of the provisions 
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and guarantees which have been provided for the protection 
of private property against the encroachments of the gov
ernment;" and, after referring to the fugitive clause as 
expressly "affirming the right of property in a slave," the 
Chief Justice thus concludes: "And no word can be found 
in the Constitution WHICH GIVES CONGRESS GREATER POWER 
OVER SLAVE PROPERTY, OR WHICH ENTITLES PROPERTY OF 
THAT KIND TO LESS PROTECTION THAN PROPERTY OF .ANY 

OTHER DESCRIPTION." All, therefore, that the Court has 
decided, is that slaves are property, as much so as any thing 
else that may be owned by man, and that such property is 
entitled to the same-not to less or greater-constitutional 
guarantees as any other description of property. This 
being obviously the doctrine of the Court, it necessarily 
follows, that whatever a· constitutional government can do 
in regard to any other kind of property, it can do in regard 
to this. If any other kind may be excluded, this may be 
excluded; if any other kind may be more, or less, or not at 
all protected by legislation, the same is true as to this. If 
any other, after ,its legal introduction, can be, upon public 
grounds, excluded or abolished, it is also the case as to this. 
It is but sameness, identity of title and protection, which 
the Court maintains, not inferior orparamount-that all stand 
on the same footing, liable alike to the same restrictioris and 
limitations, and entitled to the same guarantees. What is 
there in this species of property to exempt it from territo
rial legislative power? What is there, to make it the pecu
liar and single duty of such a power to legislate for its 
admission or protection? If it be but property, and, as 
such, only embraced by constitutional guarantees, it must 
share the condition of all other property, and therefore be 
subject to the legislative power. If this is not true, the ter
ritorial State would be almost without laws,-be one of 
nature. The peace and prosperity of the people depend upon 
laws defining and regulating property. Without such a 
power, property itself would be in a great degree out of the 
pale of protection. But if the power exists, it must depend 
upon those who possess it, how they will, in any particular 
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case, exert it, or whether they will exert it at all. These 
must rest with their intelligence and sense of duty,-Con
gress has no power but to recognize the territorial govern
ment, a power which is theirs for the same reason that 
proves the power, in the first instance, to create it. Nor can 
it be properly said, that the authority thus contended for 
exists upon the assumption that sovereignty "resides with 
such a people." If by sovereignty is here meant an abso
lute and paramount power over all other power, it yertainly 
is not possessed. But if it is used in a restricted sense, as 
involving only the power to do the things supposed, when 
legislative power is granted to them, in relation to their own 
internal concerns, subject to the prohibition to be found in 
the Constitution, and which, in the language of the Court 
in another passage of the opinion, in some instances "it 
would be more advisable to commit" to them, as being the 
most "competent to determine what was best for their own 
interests," then certainly such sovereignty is theirs. And 
this, and this only, is the sovereignty contended for by 
Judge Douglas in his article in Harper. The Attorney
General might have saved himself the trouble of searching 
the speeches and writings of the Judge, with a view to dis
prove, upon his own authority, that sovereignty, in its more 
comprehensive meaning, did not reside with such people. 
The article itself, which was so critically and, no doubt, 
with intended fairness observed upon, would have answered 
his purpose. The right there asserted was stated as per
taining "to the people collectively, or as a law-abiding and 
peaceful community, and not to the isolated individuals 
who may reside upon the public domain in violation of the 
law, and such as can only be exercised when there are 
inhabitants sufficient to constitute a government, and capable 
of possessing its various functions and duties, a fact to be 
ascertained and determined by Congress;" and that then it 
was a right to be exercised, "subject to the Constitution of 
the United States." That a power, whose very existence 
depends on some other authority, and which is to be used 
in subordination to admitted paramount control, is not sov

2 
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ereign, in the sense imputed by the Attorney-General, is too 
obvious to need proof. The whole doctrine of the article 
is inconsistent with such an assumption, and the error of 
construing it otherwise can only be ascribed to that general 
failing, which often is the weakness of a controversial wri
ter. The power claimed is exclusively that which belongs 
to a legislative authority, granted without limitation as to 
any particular subject of legislation, and by an authority 
which has no congressional jurisdiction to impose a limita
tion, and which, therefore, knows no restriction, except such 
as is common to every other kindred subject. In this 
view, and in this only, is it a sovereign power, a power, in 
the language of the Supreme Court, "to determine what is 
best for their own interests," or in that of Judge Douglas, 
that which belongs to a title, "to all the rights, privileges 
and immunities of self-government, in respect to their local 
concerns and internal polity, subject only to the Constitu
tion of the United States." He who contests these propo
sitions, or their application to slave property, is bound 
to establish that such property has other guarantees, 
and is entitled to other rights than belong to other 
property. Such a task is beyond the reach of any 
conceivable reading of the Constitution, and is, conse
quently, a hopeless undertaking. At its date the repug
nance of slavery to the public sentiment of the time, the 
general wish for its ultimate extinction, the provision to 
arrest, in a few years, its increase, and the absence of any 
other special power in relation to it, it may be considered 
as clear, that a proposition in the convention to secure it· by 
"other guarantees, than such as were provided for other 
property, and, more particularly, with such as would greatly 
delay, if not prevent its extinction, would, perhaps, not 
have received the support of any member of the body. 
Certain it is that no suggestion of the kind was made, and 
that this property stands but secured by the provisions 
which equally embrace and protect all other kinds. As 
has been seen, this doctrine is not only not inconsistent 
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with the opinion of the Supreme Court, but maintained by 
its principles. 

It is now proposed to shew that it has the clearest 
congressional, and democratic, and executive sanction. 
As to the first, this might be done by an examination 
of the compromise of 1850. The terms of that legis
lation, and the grounds upon which it was supported and 
opposed, from its proposal to its consummation, would, it is 
submitted, without other proof, establish the fact of such a 
sanction. But it is sufficient for the purpose to refer to the 
ensuing legislation of 1854. The Kansas-Nebraska Act, 
the principles of that Act, as it was 'passed, and those of the 
Senate amendments, proposed and advocated by Judge 
Douglas, and his opposition to the antagonistic propositions 
offered by the Senators from the States in which slavery 
does not prevail, all demonstrate that he, and those who 
agreed with him, then claimed for the people of a Territory 
the very right for which he now contends,-the right, with
out other restrictions than the Constitution contains, to leg
islate concerning slave property, as a concern belonging to 
them, during their territorial condition, in like manner as 
they could legislate concerning other property. And, what
ever doubts might then have prevailed, as to the establish
ment of this right by the principles of the former compro
mise, it is not for those who concurred with the Judge, and 
voted for the passage of the last Act, now to deny that such 
Act, as far as such property was involved, but carried out 
the doctrine of the former, now to deny that the doctrines 
so carried out involve the power, which the words used in 
it clearly include. Nor is it for those who opposed the lat~ 
ter Act, on the very ground that such would be its effect, 
and proposed amendments to avoid it, now to maintain that 
such is not its operation. What then is the meaning as to 
this question of the Kansas and Nebraska Act? Does it 
maintain Judge Douglas's doctrine? Unless language has 
lost its use, and serves only to mislead and delude, no other 
meaning can be given to it. Before quoting it, let us see the 
state of things existing, when the Act was under consider
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ation. The admission of slave· labor into the Territories, 
and the right of Congress to prevent it by particular prohibi
tion, were agitatii:ig the nation. The hopes of those who 
with patriotic motives devised the compromise of '50, were 
not fulfilled. 

The Territories now to be organized, of Kansas and 
Nebraska, again presented the disturbing question. The 
consultations in both branches of Congress were warm and 
exciting. The advocates of restriction and its opponents 
alike, displayed great ability. From day to day, in the 
Senate particularly, propositions were offered, presenting in 
various forms the views of each. The friends of State 
equality, from the States where slavery did not exist, as 
well as Southern Senators, and who were equa11y desirous 
of freeing Southern States from this badge of degrading 
inferiority, implying disgrace, because imputing injustice 
and wrong, zealously labored to effect their object; and 
this, in the opinion of almost every Southern member, 
would be effected by the last amendments suggested by the 
Committee on Territories,· of which Judge Douglas was 
chairman, in their report of the 4th of January, 1854. 
After stating what they supposed were "the principles 
established by the measures of 1850," and how these had 
served to a11ay agitation, and restore peace and harmony 
"to an irritated and distracted people," they said: "In the 
judgment of your committee, those measures were intended 
to have a far more comprehensive and enduring effect than 
the mere adjustment of the difficulties arising out of the 
recent acquisition of Mexican territory. THEY WERE 
DESIGNED TO ESTABLISH CERTAIN GREAT PRINCIPLES, 
WHICH WOULD NOT ONLY FURNISH ADEQUATE REMEDIES 
FOR EXISTING EVILS, BUT, IN ALL TIME TO COME, AVOID 
THE PERILS OF A SIMILAR AGITATION, BY WITHDRAWING 
THE QUESTION OF SLAVERY FROM THE HALLS OF CON
GRESS AND THE POLITICAL ARENA, AND COMMITTING IT TO 
THE ARBITRAMENT OF THOSE WHO WERE IMMEDIATELY 
INTERESTED IN, AND ALONE RESPONSIBLE FOR, ITS CON
SEQUENCES. WITH A VIEW OF CONFORMING THEIR ACTION 
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TO THE SETTLED POLICY OF THE GOVERNMENT, SANCTIONED 
BY THE APPROVING VOICE OF THE AMERICAN PEOPLE, 
YOUR COMMITTEE HAVE DEEMED IT THEIR DUTY TO INCOR· 
PORATE AND PERPETUATE IN THEIR TERRITORIAL BILL, 
THE PRINCIPLE AND SPIRIT OF THOSE MEASURES;" and the 
amendment which was recommended and adopted to accom
plish this object, with a proviso offered by Mr. Badger, 
was in these words:-" That the Constitution and all laws 
of the United States, which are not loca11y inapplicable, 
shall have the same force and effect within the said Terri 
tory as elsewhere within the United States, except the 
eighth section of the act preparatory to the admission of 
Missouri into the Union, approved March 6th, 1820, WHICH 
BEING INCONSISTENT WITH THE PRINCIPLE OF NON-INTERVEN· 
TION BY CONGRESS, with slavery in the States and Territories, 
as recognized by the legislation of 1850, commonly called 
'the Compromise Measures,' is hereby declared inoperative 
and void, IT BEING THE TRUE INTENT AND MEANING OF 
THIS ACT, NOT TO LEGISLATE SLAVERY INTO ANY TERRI
TORY OR STATE, NOR TO EXCLUDE IT THEREFROM, BUT TO 
LEAVE THE PEOPLE THEREOF PERFECTLY FREE To FORM 
.A....~D REGULATE THEIR DOMESTIC INSTITUTIONS THEIR OWN 
WAY, SUBJECT ONLY TO THE CONSTITUTION OF THE UNITED 
STATES, provided that nothing herein contained shall be 
construed to revive or put in force any law or regulation 
which may have existed prior to the Act of the 6th of 
.March, 1820, either protecting, establishing, or abolishing 
slavery." The prohibitory section of the Missouri Act of 
the 6th of March, 1820, was for the reason alleged, repealed, 
and the principles and motive of the repeal stated to be, to 
effect the true intent and meaning of Congress, and which 
was declared to be twofold; first, "not themselves to legis
late slavery into any Territory or State, nor to exclude it 
theref~om ;" socond, to leave the people thereof perfectly free 
to regulate their own domestic institutions, in their own way, 
subject only to the Constitution of the United States. The 
bill as thus amended was passed by the Senate by a vote of 
thirty-seven to fourteen, the majority including every South
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ern Senator present, except Mr. Bell, of Tennessee, and Mr. 
Houston, of Texas, and twelve Senators from the other 
States; and on the 22d of May, after a long and able dis
cussion, it was passed by the House, by a vote of one hun
dred and thirteen to ·one hundred, there being in the ma
jority every Southern member but seven, and most, if not all 
of these were opposed to it, not because of the principles con
tained in the particular amendment quoted, but on other 
grounds. Unless words be used, as dicers oaths, to deceive, 
and Congress intended by false pretences to delude, is it not 
clear that this amendment declared, and sanctions the 
doctrine of popular sovereignty as maintained by Judge 
Douglas? That doctrine is, that a territorial government 
has a right to legislate in relation to their local concerns 
and internal polity, subject only to the Constitution of the 
United States. The amendment declares its very purpose 
to be, "to leave the people thereof (a territory) perfectly 
free to form and regulate their domestic institutions in their 
own way, subject only to the Constitution of the United 
States;" and this purpose was especially avowed in regard 
to slave property. Such property indeed gave rise to the 
very agitation which it was the object of Congress toter
minate. That alone constituted the danger in which the 
country was supposed to be, and consequently the principle 
was the more particularly prepared to meet that danger. 
It was decided to leave the people perfectly free to regulate 
it as a domestic institution of their own, in their own way. 
It declares, first, what is not the intent and meaning of the 
act: "It is not to legislate slavery into any State or Terri
tory, nor to exclude it;" secondly, what was its intent: To 
leave it as a domestic institution to the people, to be settled 
in their own way,· with no other restriction than the Consti
tution of the United States may impose. 

One or the other of these two conclusions is inevitable. 
That if Congress believed they had the power themselves to 
legislate upon the subject, they thought it wiser to surren
der it to the people of the Territory, or that they believed 
that they had not the power, and declared it to be in the 
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people, so as to settle all doubts as to the right of the latter 
to exercise it. The power which, upon either hypothesis, 
they refused to exert, was to legislate slavery into any Ter· 
ritory or State, or to exclude it therefrom; and that which 
they declared to be in the people, was the power "to legis
late slavery into or exclude it from such Territory or State." 
It will be seen, too, that in this regard, the people of a Ter
ritory are placed in the same condition with the people of a 
State, and that the power in question is not more disclaimed 
as to the latter, than as to the former, and that the power 
left to each, is left in the same terms and to the same 
extent. Whatever, therefore, under this act, the people of 
a State can do, the people of a Territory can do,-the sole 
limitation upon the authority of either is declared to be in 
the Constitution of the United States. What is the extent 
of such limitation? Taking private property for public 
use without compensation, or the implied one of prohibit
ing the ingress into the Territory of private property? Is 
either more applicable to an organized Territorial govern
ment than to a State? Is private property appropriated to 
public use by laws abolishing slavery, or prohibiting the 
right to bring such property into either? Certainly not, 
such legislation is to be found, to a greater or less extent, in 
almost every State in the Union, and no one has had the 
temerity to call it in doubt. This was, of course, known to 
Congress in '54, and they could not, therefore, have imag
ined that the validity of such legislation could be ques
tioned on any such constitutional ground. They thought that 
slavery was a domestic institution, merely depending, for 
its existence or exclusion, upon the legislative will of those 
with whom it was, ·or was to be domiciled. They, there
fore, not only did not except it from the will of the people, 
who were to be left "perfectly free to form and regulate" 
their domestic concerns "in their own way," but, in lan
guage so unambiguous as to admit of but one interpreta
tion, it was evidently that very institution which induced 
them to declare this principle of popular sovereignty. This 
view, if possible, becomes the more apparent, when we 
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consider the object and effect of the Badger proviso. The 
Territory to be organized was slave territory when admitted 
into the United States. Such property was then known to 
the laws of France and Spain, and had been for years; and 
was held within the territory at the time of cession. If 
Congress had the power to pass the 8th section of the act of 
the 6th of March, 1820, (the Missouri Compromise,) such laws 
were by that section repealed, and the entire territory 
north of the prescribed line, thereby permanently devoted 
to free labor, whatever might be the wishes of its people. 
This, of course, would not have left them "perfectly free to 
form and regulate that" domestic institution "in their own 
way," and it was therefore necessary, in order to consum
mate the policy of the act, to annul the restriction, and this 
was expressly done by the amendment of the Committee. 
But Mr. Badger, an acute and able lawyer, as well as an 
enlarged and conservative statesman, saw, or thought he 
saw, that some further provision was necessary to attain the 
object. He, evidently, supposed that it might thereafter, 
upon a principle known to the books, be contended that the 
repeal of the restrictive section, without more, would but 
revive the laws of the country, whatever these were at the 
date of the enactment of that section, and thus revive the 
agitation which the majority were so anxious to extinguish 
forever. To .guard against this, he proposed his proviso, 
declaring "that nothing herein contained should be con
strued to revive or put in force any laws or regulations, 
which may have existed prior to the act of the 6th of 
March, 1820, either protecting, establishing, or abolishing 
slavery," and it was adopted by a vote of thirty-five to six. 
Every Senator from the free States, except Gov. Dodge, of 
Wisconsin, voting in the affirmative, and but five Senators 
from the slave States in the negative, and these were Messrs. 
ADAMS and BROWN, of MISSISSIPPI, JOHNSON and SEBAS
TIAN, of ARKANSAS, and RusK, of TEXAS. The purpose of 
this amendment, its sole purpose, was to submit the very 
question of domestic slavery to the people of the Territory, 
untrammeled, as a domestic institution of their own, which 
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Congress was either without the power to control, or was 
resolved not to control. It was to be theirs, to be disposed 
of "in their own way," as the same is disposed of by the 
people of a State; that is to say, it was for them "to legis
late it into, or exclude it" from, their Territory. All ante
cedent laws existing before that of 1820, inconsistent with 
such a right and power, werer by the proviso, repealed, as7 

by the original amendment, was repealed the interfering 
section of that Act. It was esteemed to be not only their 
true policy, but to be as just as it was true, to leave the 
question to the Territorial people, and to leave open for 
emigration the Territory to every citizen of the United 
States, without being subject, in regard to .slavery, or any 
other domestic institution, to congressional mastery, but 
only to that authority which, in the language of President 
Buchanan, in his letter of acceptance, hereafter more par
ticularly quoted, is ''derived from the original and pure 
fountains of legitimate political power, the will of the 
majority." It is manifest, that neither the mover of the 
amendment, nor any member of either House, then supposed 
that the Constitution would either establish, or cause to 
exist, or protect, or prohibit slavery in the Territory, if the 
local laws prohibiting or authorizing it, which prevailed at 
the date of the cession to the United States, .were revived. 
If such an opinion was then entertained, the amendment, in 
its body as well as the proviso, would have been merely idle 
and nugatory legislation. Since, if that was the case; the law 
neither could give nor take away the constitutional right to 
move and hold slaves ill' the Territory. It was, on the con
trary, the design to submit that right to the judgment alone 
of the Territorial government, and, with that object, to 
remove all possible objection to its exercise, by annulling 
the entire local law regarding it,· whatever that might be, 
whether to be found in the Act of 1820, or in the antece
dent laws of France and Spain. 

But if there can be no legislation by the territory, what 
law is to regulate the, rights and to furnish the remedies? 
Are these to be as various as are the laws of the several 



26 


States from which the property was taken? Are the rights 
to hold and dispose of such or any other property, to 
depend on such laws? Then, an emigrant from one State 
might sell each slave single, whilst one from another could 
not sell at all, or sell if the sale separated man and wife, 
parent and child. In one case slaves would be liable to 
execution for debt in the life time of the owner, or to 
sale at his death, for payment of his debts or distribution, 
and in the other not. In one they would be subject to a 
judgment lien, in the other not. In one the children of a 
slave mother might belong to her owner, in the other not. 
In one they might be free, in the other not. In one trover 
might be the remedy, in the other not. In one resistance 
by the slave to the owner might be punished with death, 
in the othe~ not. In the one the mode of feeding, clothing 
and working might be prescribed, in the other not. In the 
one color might be presumptive evidence of slavery, in the 
other not. In the one slaves might be considered as real 
estate, and so to be disposed of, during life or at death, in 
the other not. And what is true as to this species of pro
perty, is true of all. Its title may originate in the State 
whence it came, but its regulation, its continuance and its 
protection must depend upon the laws of the place where it 
is. When there exist in such a place a legitimate legisla
tive power, unrestricted except by the Constitution of the 
United States or a State Constitution, it is subject to such 
power. · Being property as long as the Territorial existence 
remains, it cannot be confiscated or appropriated to public 
use without compensation. Nor is there in Judge Douglas's 
paper a word, fairly considered, tending towards a different 
doctrine. The introduction, in the future, of slavery int~ 
the Territory, may be prohibited. But this is not publi 
appropriation of private property. It is not denied tha 
this can be done by State power, although beside the prohi
bition in the Constitution of tbe general government, there 
is a like one, it is believed, in the Constitution of every 
State. Why then, as must be admitted, is it in that case 
legitimate? Because it is a fit subject ~f legislative power, 
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and is not within the words or object of such a prohibition. 
The same thing is equally true of every other species of 
property. Gambling may be authorized, and its imple
ments, its cards and its dice, be property in a State. Can 
these be taken to an organized territory and there held and 
used in defiance of its legislative power? Polygamy may 
be legal in a State, there being nothing in the Constitution 
of the United States against it, and the issue of each mar
riage, legitimate; can the husband take his two or more 
wives into such a Territory, and there live with them all, 
and his children there be legitimate heirs to his estate 
in equal defiance of its legislative power, and the pub
lic sentiment of its people? Lotteries are lawful now 
in some States, and i:nay be made so in all, should 
the promptings of a just and moral policy, .now so gen
eral, cease to prevail. Can the dealer take into such a 
Territory the emblems of his trade, property, where he 
emigrates from, and vend them in defiance of Territo
rial power, and the almost unanimous wish of its people? 
In some States a dog may be property, in some not. Ilas 
the emigrant from New York, where it has recently been 
judicially decided that a dog is property, the envied consti
tutional privilege to take with him his dumb companion 
and friend and servant, and to enjoy his society and the 
fruits of his labor, not only unquestioned by Territorial 
power, legislative, executive or judicial, but with the duty 
of each and all to protect him? and has the emigrant from 
South Carolina, where such property ~ay not be recogn'ized, 
no such right? If there be such a disparaging and unjust 
distinction, it is almost a just cause for rebellion. But if 
the dootrine be sound, how is it practically to operate? 
The laws of the several States are often, and may even be 
on the same subject, conflicting. This conflict must give 
rise in the Territory to constant controversy incapable of 
judicial adjustment, if but the one law is observed. What 
is to be done? · Can any peaceful results be attained? 
Certainly not, if both laws are to be equally regarded, and 
what then is inevitable-confusion and violence; and then 
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too what a singular appearance .would an edition of their 
statutes and common law present; what a heterogeneous 
mass its contents. Its title would be, the statutes and 
other law of the Territory; open it and you find statutes 
of Massachusetts and of Georgia, of Pennsylvania and of 
Mississippi, and of the common law of each, with a head 
note that these apply respectively only to the citizens who 
have. emigrated from such State. That he is still, and must 
remain not only against the will of the Territorial govern
ment, but his own, as to all bis rights and obligations, a 
citizen of Massachusetts or Georgia, Pennsylvania or Mis
sissippi, until the period shall arrive when all will be 
merged into one people, to be governed by the laws of 
their own adoption, through the necromancy of a State 
Constitution, the only remedy for the inconsistencies, the 
absurdities, and the paralyzing effects of the doctrine that 
Territorial legislative power has, if any, a most limited 
sphere for its operation. In fact the more the principle is 
examined, the more untenable, if not absurd, it appe<i,rs. 

..Will any man with any regard to his reputation, whether 
he has mastered the primer of political science, or not, 
answer these enquiries in the affirmative? If such a one 
is to be found, he can point to no other dialectics as the 
source of his error and his apology, than those of the 
Attorney-General. In a word, the whole question resolves 
itself into this:-\Vhat is legislative power? \Vhat are its 
legitimate objects? If property, its existence, its regula
tions and its uses, and its protection by law, subject only 
to such constitutional limitations as may exist, is not, then 
is it divested not only of .one but of its chief elements, its. 
very life blood. It can then deal only with man, his 
physical efforts, his mere animal capacities, and hardly at 
all with bis moral nature and its obligations, and not at 
all where these involve property and its application. 

The Attorney-General, in bis Appendix, tells us that "no 
one who has mastered the primer of political science," 
will deny that a government unrestrained and unchecked 
by any constitutional prohibition, has "the power to con
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:fiscate private property, even without compensation to tbe 
owner." That this power can only be obviated by limita
tion, and that this is accordingly done in the Constitution 
of the United States, and in every State Constitution. Is 
this so? If it be, the present writer has not mastered the 
primer. Are there no great principles of justice which lay 
at the foundation of every form of society, and fashion and 
control it without express incorporation, into its organic 
law? And if there be, is it not one of them that private 
property cannot be taken for public use, without compen
sation? Such principles may be violated. Property may 
be confiscated, and persons too imprisoned and executed 
without cause, in the m~re gratification of a tyrannical 
will. Ex post facto laws may be enacted and enforced, and 
acts declared a crime, which in the eye of man and of God 
were not only not criminal, but laudable when they 
occurred. But are these justified? There may be no 
physical power to resist them, but are they on that account, 
in human or· divine judgment, legal? Are they not 
restrained by a voice which in the eye of civilization is 
mightier than armies, the voice of justice issuing from the 
"bosom of God," to preserve "the harmony of the world." 
Could then such acts be perpetrated without redress, had 
there been no such prohibition in the Constitutions of the 
several States, and of the general government. Chief 
Justice Marshall, who, Mr. Attorney perhaps will admit, 
had at least mastered the "primer of political science," in 
the case of Fletcher and Prate, 6 Ora., speaking too for the 
whole court, his co-students of the same primer, says:-" It 
may well be doubted whether the nature of government 
and society does not prescribe some limits to a legislative 
power, and if any be prescribed, where are they to be 
found, if the property of an individual fairly and honestly 
acquired, may be seized without compensation." 

The historical reference too, of Mr. Attorney, it is sub
mitted, he clearly misapprehends. "Great charters, bills 
of rights and constitutions to limit the sov~reignty" of the 
governments under which our Saxon ancestors lived and 



30 


suffered, were obtained because the title to them was to be 
found "in the nature of society and civil government." 
In the judgment of all after times, and of the great and 
good men of the day, it was on this ground, that the labors, 
plans and battles of our English ancestry, "during seven 
hundred years," commended them to just approval and 
admiration. It is because sovereignty is not "in its nature 
irresponsible and absolute," that the money and blood spent 
to restrain it, were vindicated in the eyes of a civilized and 
enlightened world. To consider the example otherwise, 
and as teaching the lesson which Mr. Attorney reads us, is 
to bring to its application rather the logic and philosophy 
which belong to a plodder in special pleas, than the 
enlarged and liberal views which attend the researches of 
the historical student and statesman. The great charter 
and bill of rights were claimed and acquired because the 
principles of political and civil freedom contained in them, 
were our ancestors' before and independent of such recog
nition. These date not from charters and bills of rights, 
but from "the nature of society and of government." In 
this latter they are inherent as the birth-right of the social 
man. 

But if in this age of the world, such a doctrine could 
exist anywhere, can it prevail with us? Our institutions 
are redolent of freedom. For freedom, our_ ancestors, 
during seven years of trial, fought, bled and died. It was 
her teachings that inspired and 'Supported them during 
their fearful struggle. By them, no sovereignty was recog
nized in any form of government that might be adopted, 
which could legitimately act on property or persons with
out the restraint of these just principles of justice and 
society, in which alone society can be enjoyed or 
tolerated. These they well knew must be the implied 
conditions of all social power, and as effectual to limit and 
restrict it as if in words repeated again and again, in its 
particular constitution. If this be not so, they also were 
not "masters of the primer of political science." In such 
company it is pleasant to err, even though the error shocks 
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the learning and profound researches of a high law officer, 
who, his friends imagine, has traversed the whole ofthe circle 
of the science, and sounded its depths as well as its shadows. 

It has also democratic sanction, and in a form and under 
circumstances that no member of the party loyal to his 
faith, and no member of the present administration, can 
consistently repudiate. That party, by its National Con
vention, held in Cincinnati, in 1856, by the unanimous vote 
of the members from every one of the States, declared: 

"The American Democracy recognize and adopt the principles contained 
in the orgrmic laws establishing the Territories of Kansas and Nebraska, 
as embodying the only sound and safe solution of the 'slavery question,' 
upon which the gre!tt n!ttional idea of the people of this whole country c!tn 
repose in its determined conservatism of the Union-non-intervention hy 
Con,qress with slavery in State and Territory, or in the District of Colum
bia. 

"That this w!ts the basis of the Cmnpromises of 1850, confirmed by both 
the Democratic and °"nig parties in National Conventions-ratified by 
the people in the election of 1852-und rightly applied to the organization 
of the Territories in 1854; That by the itn.iform application of this Demo
cratic p1·inciple to the organization of Territories, and to the admission of 
new States, with or without domestic slavery, as they may elect, the cqnal 
rights of all will be preserved intact-the original compacts of the Con
stitution maintained inviolate-and the perpetuity and expansion of this 
Union insured to its utmost capacity of embracing in peace and harmony 
any future American State thiit may be constituted or annexed with a 
republican form of government." 

Can it be said, that they merely meant that slavery might 
be introduced or excluded by the people of a Territory, 
when assembled to form a State government, when no one 
ever doubted that power, and that, to such time, it was to 

. exist there by virtue of the Constitution of the United 
States, not only entirely exempt from their control, but 
with an obligation, on their part, to protect it by legisla
tion? Was that the democratic "principle in the organiza
tion of Territories," which they designed to approve? Was 
that the only sound and safe solution of the slavery ques
tion, upon which the great national idea of the whole coun
try can repose, in its determined conservation of tile Union, 
"non-intervention by CONGRESS with slavery in State and 
['erritory, or in the District of Columbia?" Did the dele
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gates from the free States suppose that, that only was the 
meaning of their declaration,-that slavery is to exist in 
each Territory, notwithstanding the political or conscien
tious repugnance of the people? Was that the feast to 
which they had been invited, and to which they invited 
their constituents? Was that, in the honest judgment of 
the Convention, the panacea whose wisdom and result were 
attested not less by its "salutary and beneficial effects in 
allaying sectional agitation, and restoring peace and har, 
mony to an irritated and distracted people, than by the cor
dial and almost unanimous approbation with which it bas 
been received and sanctioned by the whole country," "that 
slavery exists in Kansas by virtue of the Constitution of the 
United States, and that Kansas is, at this moment, as much 
a slave State as Georgia or South Carolina?" Imagine a 
delegate crazed enough to have proposed, as an amendment 
to the approved doctrine, "non-intervention by Congress 
with slavery in State or Territory, or in the District of 
Columbia," this proviso as a reason for non-intervention, 
"that Kansas and Nebraska, by virtue of the Constitution 
of the United States, are now" as much slave States as 
Georgia or South Carolina. How, think you,-would it have 
been treated, and how many votes, South or North, would 
it have commanded? Would not every corner of the Hall 
have resounded with a unanimous and indignant negative? 
And yet, by a monstrous perversion, portions of the party, 
and the Attorney-General, now endeavor to attribute to the 
Convention that very meaning. Had this been then avowed, 
how many votes in the free States would have been cast fo~ 
the nominee of the Convention? Is any man wild enough 
to believe that he would have received the vote even of the 
State of his nativity, his ever-constant admirer and sup
porter? As it was, the declaration of congressional non
intervention which he endorsed, though complied with the 
clear avowal of it, in the sense contended for by Judge 
Douglas, of "popular sovereignty," nearly cost him her sup
port, and yet more endangered his success in the other free 
States, where there prevailed for him no particular rega:td 
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or admiration. His hopes, and those of the democracy, as 
it was, were nearly shipwrecked; how utter and enduring 
would have been the disaster, had·the Convention, or had 
he, in his letter of acceptance, declared that, by the prin· 
ciples of his party, as thus authoritatively announced, 
"slavery existed in Kansas, and that it· was as much a slave 
State as Georgia or South Carolina I" As it was, compara
tively a mere youth, with no reputation as a statesman, with 
no public service to have enabled him to become one, with 
no hold, in any State, upon the popular heart, and with no 
particular claims upon public confidence, was near winning 
the prize of the contest. What contest would it have been, 
if the doctrine now attributed to the Convention, and, under 
gross misapprehension, afterwards proclaimed by the Presi
dent, upon the authority of the Supreme Court of the 
United States, and as right in itself, and now endorsed 
by his Attorney-General, had been then declared? It would 
hardly have merited the name of a contest. The majority 
for Col. Fremont, it is no exaggeration to say, would have 
been larger than was ever given in any former serious strug
gle. If this be so, and what fair man will deny it, how 
unjust to those who supported Mr. Buchanan, how abusive 
of the confidence which they reposed in the fair dealing 
and frankness of himself and of the Convention in regard 
to thiS' very slavery question, now that the victory is won, 
to be told by him and his law officer that they had been 
deluded, that the language of the Convention, and his own, 
did not mean what every unsuspecting and intelligent man 
throughout the canvass was known to have attributed to it, 
but that it had another, and a totally different, though care
fully concealed, meaning, which, had it been apparent or 
disclosed, would have been almost universally disapproved 
of by them. What sorry return for consistent, zealous and 
persevering efforts to elevate the incumbent to the highest 
and most dignified office known to man! 

Third: The executive sanction to the doctrine of Judge 
Douglas, proposed to be shewn, (and which has been in 
part anticipated,) is as obvious as the Congressional and 

3 
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convention or party sanction. 1. The approv~l of the act 
of 1854, by President Pierce, evidences his sanction, nor 
as far as the writer knows, does that distinguished states
man now, nor has he at any·time stated that his interpre
tation was not its popular and received one~ and certainly, 
as has been shown, that was the sense in which it was 
considered by the subsequent national convention. Ilut 
beside his approval of the act, his opinion of its principle 
is more distinctly given in his special message to Con
gress, of the 24th January, 1856, relating to Kansas. Ile 
there says: "The Act to organize the Territories of 
Nebraska and Kansas, was a manifestation of the legislative 
opinion of Congress on two general points of constitutional con
struction." The first has no bearing on the present discussion, 
but the second was said to be, "that the inhabitants ef any 
such Territory, considered as an inchoate State, are entitled, in 
the exercise of self-government, to decide for themselves WHAT 

SHALL BE THEIR OWN DOMESTIC INSTITUTIONS, subfect only to 
the Constitution, and the laws enacted by Congress under it, and 
the power of the existing States to decide, according to the 
provisions and principles of the Constitution, at what time 
the Territory shall be received, as a State, into the Union." 
Can the most refined ingenuity construe this as meaning 
any thing else than the very doctrine of Judge Douglas, 
which the Attorney-General is now, with more zeal and 
ingenuity than true regard for the reputation of Presi
dent Pierce, assailing? One of the only two limitations 
to which alone, the President says, the power of a Terri
torial people is subject, demonstrates that it is.to be exer
cised during the Territorial condition, and during that 
condition alone. Congress is to decide at what time the Ter
ritory is to be a State of the Union, and for all the time pre
vious to such decision, says Mr. Pierce, if his words have 
any meaning, the Territorial people are considered as 
'an INCHOATE STATE, and entitled, in the exertion of self. 
government, to determine for themselves what shall be their 
own domestic institutions. The particular institution, 
indeed the only one, that led to the legislation, it is to be 
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remembered,' was domestic slavery, and upon this, says 
the President, Congress had given the people the power 
to "determine for themselves as a right," in the exercise 
of self-government, "belonging to them as an inchoate 
State," and, because of such State's existence, consequently, 
from its origin to its extinction. The principle which 
he is said to have then intended, is, that the power is 
possessed only when such a people meet in Convention 
to establish a Constitution, in order to be admitted as a 
State into the Union. If this be so, it is clear that the 
President was opposing a mere :figment of his own brain. 
Who, either wise man or fool, ever imagined that such a 
power as that did not exist? A State Constitution neces
sarily implies State sovereign power, and such power, and 
for the very reason that it is State power, includes the 
power to deal as it sees :fit with slavery or any other domes
tic institution. Such was not the question which was then 
troubling the public mind. It was the one which, in this 
particular, the Territorial condition presented, and upon 
that question, if the President designed what he said in his 
message of January, 1856, if he designed sincerely then to 
express his real opinion, it was that the "constitutional 
construction" evidenced by "the legislative opinion of 
Congress" in the Kansas and Nebraska Act; was, that 
uporr this question of domestic slavery, the right and 
power of a Territorial people were the same with the 
right and power of the people of a State. 2. Of Mr. 
Buchanan's sanction, his letter of acceptance of the 16th of 
June, 1856, furnishes conclusive evidence. After alluding 
to the agitation by which the question "of domestic sla. 
very" had too long distracted and divided "the people," 
and stating that it seemed to be "directed chiefly to the 
Territories," and anticipating that it was "rapidly approach
ing a :finality," he says: "The recent legislation of Congress 
respecting domestic slavery, derived as it has been from the 
original and pure fountain of legitimate political power, 
the will of the majority, promises ere long to allay the 
dangerous excitement. The legislation is founded upon 
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principles as ancient as free government itself, and in accor
dance with them has simply declared THAT THE PEOPLE 
OF A TERRITORY LIKE THOSE OF A STATE, SHALL DECIDE 
FOR THEMSELVES WHETHER SLAVERY SHALL OR SHALL 
NOT EXIST WITHIN THEIR LIMITS." Is it within human 
power, even plausibly, to pervert these words 'from their 
clear and obvious meaning? Slavery agitation was, says 
the President, "directed chiefly to the Territories." It 
was there a cause of continual quarrel. In the States, 
as far as regarded the States themselves, the question was 
at rest. They were almost universally considered as free 
to "decide for themselves," whether it should exist with 
them or not. To deny that power, or to control or regu
late its exercise, it was conceded was impossible-State 
authority was in this connexion; absolute and exclusive. 
But the difficulty was as to ·the Territories. There the 
struggle was going on, and its agitation there, though in 
one sense local, was distracting and dividing "the people of 
this Union, and alienating their affoctions from each other." 
The recent legislation, (the Acts of 1854,) founded on the 
original and pure fountains of political justice, "the will 
of the majority," promises, (says the President,) ere long to 
allay the dangerous excitement. By that legislation, vin
dicated "by principles as ancient as free government itself," 
it was declared to be by the President, not only the doc
trine of the country, but the law of the land, which all 
men were bound to obey, whether peasant or President, 
"that the people of a Territory, like those ef a State, SHALL 
DECIDE FOR .THE1ISELVES WHETHER SLAVERY ['\HALL OR 
SHALL NOT EXIST WITHIN THEIR LIMITS." Mark the words 
and doubt, if you can, Mr. Buchanan's then meaning. 

The people of a Territory have, on this disturbing ques
tion, LIKE POWER WITH THOSE OF A STATE. As the latter 
can decide it for themselves, untrammeled and unques
tioned, so can the former. The principle on which the 
power rests with each is identical, and founded equally upon 
"the original and pure fountaiJ,lS of political power, THE WILL 
OF THE :r.rAJORITY." The former, the people of a Territory, 
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therefore, LIKE THOSE OF A STATE, are to decide for them
selves, whether slavery shall or shall not exist within their 
limits. What limits? Territorial limits. During what 
period? Territorial existence. As a State, can decide it 
within State limits, and during State existence; so, said the 
President, if he designed to be sincere; (and who dare ques
tion this,) can the people of a Territory, within their limits, 
and during their existence. 

In conclusion, then, the writer submits, that the doc
trine of popular sovereignty, maintained from first to 
last by Judge Douglas, and now so assailed by the Attor
ney-General, has had the clearest and most explicit sanction 
of Congress, the Convention, and President Pierce, and, 
above all, of President Buchanan; and it is with equal 
conviction of its truth ihat he asserts, that without the 
belief in the sincerity of such sanction, and especially the 
last, President Buchanan would now be enjoying the quiet 
and leisure of Wheatland, gratified only by remembering 
the services rendered his country, at home and abroad, in 
other public, but, perhaps, in his estimation, subordinate 
and less desirable stations than the one in which he now, 
as his friends assert, figures so conspicuously, and honora
bly, before the world, as well as the nation. 

If the writer has been successful, he has made good these 
propositions: 

I.-That Congress has no power to establish, or prohibit 
slavery in a Territory of the United States, before giving 
to it a Territorial government, or to protect it after that 
period. 

IL-That the right of a citizen to emigrate into such 
Territory with slave property, is not by virtue of any 
express Constitutional provision, but because such Terri
tory is the common property of all the States, and there is 
nothing in the Constitution denying the right. 

III.-fJ.1hat the right only exists because slaves are 
property, and their owner entitled to the same privileges, 
guarantees and protection, that appertain to the owner of 
any other species of property. 
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IV.-That this being the reason and limit of the right, 
it is subject to all legitimate local power, to which other 
property is subject. 

V.-That being property, and in this regard nothing 
else, it is within the local legislative power, wherever such 
power legitimately exists. 

VI.-That a Territorial government, clothed with legis
lative authority, unrestrained except by the Constitution of 
the United States, can legislate respecting such property, 
in like manner, and to the same extent that it can legislate 
respecting any other property. 

VIL-That Congress having no power itself, directly to 
establ~sh, regulate or prohibit the introduction of such 
property, they cannot, in granting a Territorial govern
ment, and vesting it with legislative authority, direct that 
authority to do either as that would be-to do themselves 
INDIRECTLY what they are prohibited from doing .AT ALL. 

VIII.-That slaves being in this view but property, 
they are the fit subjects of legislative power wherever that 
is constitutionally lodged, and therefore the proper subjects 
of Territorial legislative power. 

IX.-That the very policy and principle of giving such 
power to a Territorial government in regard to slavery, as 
a domestic institution of their own, to be admitted, regu
lated or prohibited as they might deem advisable, and 
thereby to remove it permanently from Congressional inter
ference and controversy, and consequent general agitation, 
was the sole purpose of the section of the act of 1854, 
which amongst other things, repeals the Misso1iri restric
tion, and which on account of that purpose exclusively, it 
is believed, received the almost unanimous vote of the 
Senators and Representatives of the Southern States, and 
the votes of the democratic Senators and Repr~sentatives 
of the free States, who gave it their support. , 

X.-That this principle was in words affirmed by the 
Cincinnati Convention not merely as on,.e of .expediency, 
but of constitutional obligation. 
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XL-That besides receiving, when the Act was passed, and 
afterwards the sanction of President Pierce, it was, in the 
strongest terms which our language supplies, endorsed by 
President Buchanan, in his letter of acceptance of his nomina
tion, of the 16th of June, 1856; and, FINALLY, that, upon this 
principle, in regard, especially, to slavery in the Territories 
DURING THE TERRITORIAL STATE, the presidential canvass was 
conducted in every State of the Union, and resulted in the 
election of Mr. Buchanan, at least as far as his votes in the 
free States were concerned, because, and only because, of 
the conviction of the voters in those States that Congress, 
the Cincinnati Convention, and himself, were sincere in its 
adoption, and that the same would be carried out in perfect 
good faith, and forever terminate, as they all alike pro
claimed to the people would be its result, the almost fatal 
convulsion in which it had already involved the country. 
If these several conclusions have been maintained, as the 
writer conscientiously believes, he submits, that it is not 
only now too late to deny the doctrine they support, or to 
avoid it, with any hope of deluding an intelligent people; 
but that such an effort is, and will be considered equally 
repugnant to the clearest obligations of private and public 
morality. And, with such a stain upon its good name, and 
upon the frankness and honor of its leading statesmen, nei
ther the party nor they will deserve to be hereafter confided 
in; and the good sense and virtue of the people will, on the 
very first occasion, proclaim their sentence of condemna. 
tion upon both. But the writer· does not share in the 
apprehensions of those who anticipate such folly, as well as 
abandonment of duty. He does not believe that a great 
party, claiming for itself, and, in regard to this question, 
justly clai~ing, the virtue of nationality, will be so regard
less of its recent policy and pledged faith as now to violate 
both. A few, from mental weakness, or ultra opinions, or 
personal hostility, or private rivalry, may advise such a 
course, but it is confidently believed that it will, and by 
a judgment approximating una!limity, be instantly and 
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absolutely disapproved and rejected. But, should it be 
otherwise, and such counsels prevail, the party will be cer
tain to emerge from the contest, and deserve the fate, "lean, 
rent and haggard," and, what will be infinitely a more dire 
result, our government will also be rent from apex to corner 
stone. 

"With a few reflections suggested by .the subject and the 
present condition of the country, and these remarks, already 
extended beyond the writer's original design, will be 
brought to a conclusion. 

The democratic succes~ in 1856 was owing more than to 
any other cause, to the manner in which the slavery ques
tion was disposed of by Congress, and the party, by estab
lishing the now censured doctrine of popular sovereignty. 
Then it was approved by Congress, by the convention, and 
its nominee. It was esteemed by President Buchanan as a 
constitutional principle as ancient as free government 
itself, and as certain to remove the cause of the fearful 
disquiet, through which the country had passed or was 
passing. Not a word of doubt as to its soundness in prin
ciple or as to its national policy, was heard from the party, 
south or north. It was proclaimed too under circumstances 
particularly gratifying to the south. It was accompanied 
by an act, erasing from the statute book what she denounced 
as a dishonorable stigma, by assailing a valued and favored 
southern institution. She had long acquiesced in it for 
the sake of peace and of the Union, and from the same 
motive had in vain urged its application to all the territory 
that we then had or might thereafter acquire. Jn this she 
had the active support of her best and ablest friend, and 
one of the ablest statesmen of the Union, Mr. Calhoun. 
Much as he and the south had become dissatisfied with 
the compromise line-highly injurious and insulting as 
they believed it to have been to the south, and great there
fore as they considered the error of its original adoption
they nevertheless were, for the sake of peace, willing even 
at the sacrifice of constitutional opinion and of feeling, to 
have had it extended throughout all our territory. But 
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the proposition was rejected by an irresistible majority of 
the House. On the 19th of February, 1847, Mr. Calhoun, 
in a speech opposing the compromise, said:-" One of the 
resolutions in the Ilouse, to that effect, (the continuance of 
the line,) was offered at my suggestion. I said to a friend, 
then, 'Let us not be disturbers of this Union; abhorrent to 
my feelings as is that compromise line, let it be adhered to 
in good faith, and if the other portions of the Union are 
willing to stand by it, let us not refuse to stand by it. It 
has kept peace for some tiine, and in the present circum
stances perhaps, it would be better to continue it as it is.' 
But it was voted down by an overwhelming majority. It 
was renewed by a gentleman from a non-s1aveholding State, 
and again voted down by an overwhelming majority." 
And this proposition was made too from the patriotic 
motives of its friends, when as was shown by an exhibit 
from the land office, produced by Mr. John M. Clayton, in 
support of his compromise plan of 1848, it would have 
appropriated exclusively to free labor ONE MILLION SIX 

HUNDRED THOUSA...""'D SQUARE MILES, and left for slave and 
free labor jointly, BUT TWO HUNDRED AND SIXTY-TWO 

THOUSAND. The abolition spirit of the north, now so 
outraged, as it pretends, (with what sincerity let the facts 
tell,) at the repeal of the line, and at the judgment of the 
Supreme Court, denying the power to establish it, then in 
one solid phalanx, resisted its extension to the Pacific, 
although more than five times the extent of Territory 
would have been exclusively appropriated to their.favored 
labor, and the remainder opened to that equally with the 
favored labor of the south. She had a1so in vain, and 
again with Mr. Calhoun's sanction, proposed to leave the 
constitutionality of the now repealed clause, (the "Missouri 
restriction,) to the decision of the J11diciary. In both, her 
efforts were frustrated by northern votes; the representa
tives of that section, almost in mass, insisted not only on 
retaining the disparaging provision in its then limited 
operation, but upon applying it to every foot of subsequent 
territorial acquisition, and although the division offered by 
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the south would have had as against her the unequal result 
above stated. The last, and it is believed, if adhered to in 
good faith, the effective remedy which the south also with 
almost one voice supported, and which with the aid of 
patriotic, national northern friends, they succeeded in estab
lishing, was the principle of popular sovereignty as 
announced in the Nebraska and Kansas Act, afterwards 
affirmed by the Cincinnati Convention, and in the strongest 
terms that our language furnishes, endorsed by Mr. Buchanaµ. 
This principle can, in no proper sense, be injurious to the 
south, or lead to consequences which might not have been 
or were not in fact anticipated. It was foretold that 
the Territory being thus alike opened to settlers north 
and south, that the greater population of the former, the 
greater facility of emigrating, and the greater need for 
emigration, caused by a denser and individually less 
thriving population, and generally a less fertile soil, would 
in all human probability, bring as settlers greater numbers 
from the north, and of course that every domestic institu
tion, slavery above all others, would be settled by their 
voices ; and yet, for peace, for the abandonment of the 
dishonoring badge of the compromise restriction, and above 
all, for the sake of the Union, the south not only assented 
to it, but joyfully, almost triumphantly proclaimed the 
doctrine as being fair in itself, divested of all degrading 
inferiority, calculated to heal the wounds inflicted by an 
unnatural fraternal strife, and to restore us to our ancient 
harmony and concord, and to secure us the high and lofty 
condition of one people, blessed by an inherital)ce of com
mon freedom, won by the valor of a common ancestry, 
secured by one common government, enjoying a common 
present renown, and anticipating every thing of individual 
happiness and national power, that can belong to a free 
government, mighty, and justly honored in the estimation 
of the other governments of the world. Let neither the 
north nor the south point to the subsequent history of 
Kansas as a commentary on the doctrine. The blunders 
there committed can never be repeated. Their conse
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quences were so near being fatal, that the example has 
furnished its permanent remedy. The technicality too on 
which it was ultimately placed, that the congressional and 
executive vision was by the contrivance resorted to, forced 
into a blindness which unfitted them to see an attempted 
gross fraud on the popular will, has been overruled by the 
great tribunal of the public, and will hereafter be considered 
as an exploded doctrine of political pleading. Nor is it 
conceivable that the south which ever feels dishonor as a 
wound, can be brought by noisy politicians to fail in good 
faith to her northern associates and friends, by violating in 
this instance her often pledged word. It has been truly 
said, that there are men ''.to whom a state of order is a 
sentence of obscurity," who are "nourished into a danger
ous magnitude by the heat of intestine disturbances," and 
who "by a sort of sinister piety, cherish in return the 
discords which are the parents of all their consequence." 
But these are not the men to create or guide public opinion. 
Let those, and they are to be found in every section of the 
land, be disregarded, and they will soon return to their 
native obscurity. It is but the agitation of the billows that 
brings them to the surface, where they float and offend. 
Let the waters be quieted and they sink, and the nuisance 
is removed. It is therefore in a spirit of constant and pure 
friendship for the south, in admiration of her citizens and 
her institutions, in a lively sensibility to her high reputa
tion, in a conviction that such is her clear interest as well 
as duty, and in a never dying love of the Union, that the 
writer submits as, in his opinion, her obvious patriotic 
obligation, a frank, honest adherence to the principle of 
popular sovereignty as explained and attested by Congress, 
by the democratic party, and by President Buchanan. 

Let the Charleston Convention, rejecting all such propo
sitions as a congressional slave code, a repeal of the 
neutrality acts, and especially the legalizing of the foreign 
slave trade, a measure which would condemn us, in the 
opinion of the savage as well as the civilized world, and 
offend against the long cherished sentiment of the great 
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and good in every section of our country, adopt the Cincin
nati platform, with substantially but one addition. The 
Kansas Act, beside its own peculiar principle of popular 
right, contained also that of the Clayton compromise. 
For this latter, when originally proposed, nearly the entire 
south, as well as most of the democrats from the north, 
voted. That plan was to submit to the Supreme Court all 
questions concerning slave property, that might arise. 
This is provided for, and with a facility for its execution, 
in the 9th section of the last act; and no better or more 
peaceful mode can be adopted. Let therefore the conven
tion declare their approval of it, and announce the deter
mination of the great party which they will represent, to 
acquiesce in the judgment of that high tribunal, what
ever that shall be, and the intelligence and patriotism of 
the country cannot fail to rally to its support. 

If a Territorial legislature pass laws, establishing, pro
tecting or prohibiting slavery, those who shall believe 
either of such laws unconstitutional, can readily institute 
legal proceedings i~ their Territorial courts, to have the 
question decided, and when decided under the section 
referred to, of the Kansas Act, (the 9th section,) a writ of 
error can be forthwith sued out to the Supreme Court of 
the United States, and there finally adjudicated. If that 
Court shall be of opinion, that slavery cannot be interferred 
with at all, by the Territorial legislature, nor by the people 
themselves, until meeting in convention to form a State 
Constitution, such laws, if prohibiting or abolishing sla
very, will be adjudged unconstitutional and void. On the 
other hand, i£ the court shall be of opinion that they are 
within such legislative power, and that the power is consti
tutionally granted, then they will adjudge the same to be 
valid. Those who think that the question is involved in 
the Dred Scott decision, can have no objection to submit 
it to the same court· and agreeing to be bound by the 
result; and now especially is every good citizen invoked to 
this clearly constitutional course, for the settlement of the 
question. The man who pretends to doubt the intelligence 



45 


and integrity of the Supreme Court, is beyond argument. 
He is either fool or knave. A tribunal which has settled 
so many constitutional controversies affecting the rights of 
the States, as well as of individual citizens, and in the end 
with the universal approbation of the country, may well 
be entrusted with this: ·whilst their talents, professional 
attainments and high individual integrity, place them as 
far beyond the chances of error as is vouchsafed to 
humanity; the ages of the members leaving them no pos
sible motive to indulge a low ambition, but animating them 
with the lofty one only of discharging their high functions 
with perfect impartiality, render the existence of prejudice 
impossible. A stern sense. of official duty would rebuke, 
if such feelings were possible-to such men, the D.rst 
promptings of any selfish or sectional considerations, and 
cause them to bring to the meditation and decision of the 
question nothing but the calm, unimpassioned mind of the 
judge. And in the present state of the country, how com
manding are the motives for democratic harmony. These 

·were strong enough before, but how much stronger are · 
they now, that we have been startled by the late Harper's 
Ferry treasonable outbreak, sympathised in, and aided, as 
it. evidently was, by large numbers in the free States. Men 
of foresight have for years been predicting that such would 
sooner or later be the result of the teachings of some northern 
men. Amongst the most dangerous of these are what, at 
different periods of his late career, have fallen from Gov. 
Seward, the now favored candidate of the Republican 
party. This gentleman is named from no hostility to him, 
personally, but because he is known to be a representative 
man, to be strong with his party because of his opinions on 
the question of slavery, and of his bitter unrelenting 
denunciation of the institution and its supporters. The zeal 
of thousands in his behalf is from a conviction which they 
think they have every reason to entertain, that his election 
would at an early day result in its extinction, not constitu
tionally, for that they know is impossible, but by force or 
fraud, unchecked by the influence and power of the general 
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government. His private character, his talents and his social 
qualities, however excellent these may be, but serve in this 
particular to increase his power to delude and ruin, and to 
make him the more dangerous. His speech at Rochester 
was full of suggestions not only insulting to the south, but 
calculated to produce a servile insurrection. No such pur
pose, it is trusted, impelled him, but an unchastened 
ambition, greedy of success, has made him regardless of 
the means. Ile appeals therefore to the strongest if not 
the worst passions of our race. He encourages the pre
judices of a philanthropic and religious fanaticism. He 
excites to violence a blind, unlicensed love of freedom, 
a freedom not under but above the law. He seeks to 
madden a dangerous unreflecting enthusiasm. He endea
vors to stimulate the hopes of northern political aspi
rants; and with this view, and from supposing that in 
it lay his only chances of triumph, he denounces this 
domestic southern institution, with which the south has 
grown up, one closely connected with their habits and their 
interests, and upon whose -maintenance, ever since this 
unfraternal war has been carried on, they believe their 
honor to be so intimately connected. He condemns it as 
at variance with the laws of nature and of God, and boldly 
asserts that its extinction is certain and near at hand, and 
invokes the early coming of the day. Extracts from his 
speech could be given which would fully sustain this state
ment. They are not given because it is hoped and believed 
that they would be too offensive to the patriotic sentiment 
of the country-that sentiment so feelingly enc0uraged in 
the parting advice of WASHINGTON. How vitally important 
is it then, that all practical, immaterial differences of opin
ion on this question of popular sovereignty, and on every 
other likely to weaken the democratic party, be at least set 
aside in the coming presidential contest. On these we can 
well agree to disagree. Whether a territorial people under a 
territorial government can exercise the questioned power
over-slavery, before or only when in convention, to form a 
State constitution, can be of no real importance to north or 
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south. But a few years, from the tendency of our people 
to emigrate to new territory, can intervene between the two 
periods. But the success of the Republicans will be a 
calamity, it is feared, beyond remedy, perpetual and fatal. 
How controling then are the inducements to harmony with 
the democracy, and how important that its members in the 
free States, those who have ever resisted the crazed, ruinous 
free soil movement, and from a spirit of brotherly affection, 
the result of a pure patriotism, shall not be impeded by 
any dogmas as to sovereignty, in their nature easily misap
prehended, calculated to diminish their power, and in all 
likelihood certain to give the vote of every one of the 
free States to the success .of the Republican nominee, and 
who it is confidently said by his friends will be Governor 
Seward. This is the only question which stands in the 
way of his defeat; agreeing on that, and the triumph of 
the national candidate, and the preservation of our institu 
tions, will be beyond all reasonable doubt. 

Proscription for birth-place, except as it is meeting a 
certain and speedy death in one or two localities, is 
among the things that were. Citizenship, however ac
quired, whether by birth or choice, now gives equal rights, 
as the Constitution and laws intend and provide. Political 
religious proscription has also had its day-a tyranny so 
justly characterized as early as January, 1774, in a letter 
to a friend, by Mr. Madison, one of the purest and ablest 
statesman the world has ever known, as "that diabolical, 
hell-conceived principle of persecution." It has died, 
unwept and unhonored, except by the fanatic, who would, 
if he dared, burn his fellow man at the stake, as the best 
means to convince him of the truths and mercies of Christi
anity, and of ensuring him the consolations of a Christian 
death, as well as of securing for· himself, hereafter, the 
blessings of Heaven. Both of these are remembered by 
their former dupes with but surprise at their folly and 
injustice, and regret and shame at the troubles and out
rages which they produced wherever they had sway. 
Almost all of the original questions which divided the two 
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great parties of the country, both of which were equally 
patriotic, have been, in a great. measure, settled. Such as 
are open can be farther discussed in a patriotic spirit, con
sistent with the general harmony which is so important to 
our prosperity and good name. That, however, of slavery, 
comparatively of modern origin, remains, as before stated, 
to give us serious disquiet: Congress, the Cincinnati Con
vention, and President Buchanan, all united in the opinion 
that this could be adjusted with equal regard to the rights 
and feelings of all sections, by the doctrine of popular sov
ereignty contained in the legislation of 1854. In the lan
guage of the President, by virtue of that doctrine, it may 
soon be brought to a "finality." In this opinion the almost 
entire South, and the whole democratic North, concurred. 
That it is a sound opinion, no unprejudiced reasonable man 
can doubt. It will, too, forever put an end to the hopes of 
those who believe, or profess to believe, in an "irrepressible 
conflict" between the laboring systems of the country. No 
man, not· even the demagogue, however unscrupulous, will 
then be absurd enough to express such· an opinion, or to 
appeal, for its support, to popular prejudice. "As all 
nature's difference keeps all nature's peace," so, in this very 
difference, will be found the best elements of our prosperity 
and strength. r.l'he North will rejoice in the productions of 
the South, which can alone spring from one system of labor, 
and the South in those of the North, which can best perhaps 
arise from the other, whilst, in the view of the world, we 
shall present the glorious spectacle of an enlightened peo
ple, harmonious and powerful in our very contrasts, living 
under State governments adequate to all our local wants, 
and under a general government subjected to all the re· 
straints which freedom requires, and clothed with all the 
powers necessary to our protection; a government, in the 
language of the greatest of our northern statesmen, (now, 
unfortunately, no more,) which will "become a vast and 
splendid monument, not of oppression and terror, but of 
WISDOM, and of PEACE, and of LIBERTY, upon which the 
world may gaze with admiration FOREVER." 

A SOUTHERN CITIZEN. 
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THE 

JUST SUPRE~IACY OF CONGRESS 

OVER THE TERRITORIES. 

THE appearance, in a popular magazine, of an article on a con
stitutional question, written by a prominent candidate for the 

Presidency, with his name prefixed to it, is something new. "\Ve do 
not know that there can be any reasonable objection to this mode of pro
mulgating or defending political opinions. It has one advantage over 
electioneering speeches, inasmuch as what is written is likely to be 
more deliberate than what is spoken; and if our public men would 
employ the pen a little more, and the tongue a little less, we think that 
they and the country would be gainers. On the other hand, what is 
thus carefully prepared in an elaborate article, as the doctrine on which 
a statesman means to challenge the suffrages of his countrymen for the 
highest office in their gift, brings him in a peculiarly responsible atti
tude before the tribunals of contemporary criticism and public judgment. 
What he says and maintains in such a form is not like a Congressional 
speech, which may be thrown off in the heat of debate or while defend
ing or attacking a particular measure, and which is liable, even if not 
likely, to be forgotten when the interest in the occasion has passed. 
l\Ir. Douglas steps forward boldly and frankly, as becomes him, and 
puts on record, in a journal of a very wide circulation, his opinions upon 
a grave constitutional question, which enters largely into the politics of 
the day; and the doctrine which he thus promulgates is notoriously 
relied upon by his friends, as the great topic, the championship of 
which is to carry him into the White House. He certainly will not 
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be disposed to complain if his opinions thus put forth are subjected to 
examination in the same form of discussion. 

We shall begin what we have to say upon this subject with the free 
admission, that there are a good many elements of popularity both in 
1\Ir. Douglas's character and in his present position. The public man 
who presents himself as an advocate for the right of self-government for 
any people, however they are situated, will always command popular 
sympathy in this country. But we are not now concerned with 1\Ir. 
Douglas's chances or means of political success, but with the soundness 
and correctness of his constitutional opinions. Whether he is or is not 
of that order of men who "would rather be right than be President," 
we do not presume to decide ; but we are sure for ourselves, that, 
having no personal interest in the matter, we would rather be right 
than be able to prevent him or any other man from reaching the 
Presidency, if we had the power of all the nominating conventions or 
of all the voters in the land. 

It is the purpose of 1\Ir. Douglas's article to maintain, that the 
people of a Territory have the right to decide, independently of the will 
of Congress, whether the institution of slavery shall or shall not exist 
among them while they are in the Territorial condition. On a cursory 
reading of his paper, we were a little at a loss to determine whether 
he meant to be understood that this power belongs to the people of a 
Territory because the organic act bestows upon them general legisla
tive power, or, as in the case of Kansas, declares that they shall be free 
to form their own institutions in their own way; or whether he holds 
that the people of a Territory are originally free to establish or prohibit 
slavery without any Congressional declaration or grant of such a power, 
or even against a Congressional prohibition. But, on a more careful 
perusal, we find that his argument goes the entire length of maintaining, 
that, in reference to what he calls their local concerns and internal 
polity, the people of a Territory are absolutely sovereign in the same 
sense in which the people of a State are sovereign. In order to 
establish what he calls "popular sovereignty in the Territories," 1\Ir. 
Douglas undertakes to define the dividing line between federal and 
local authority; and he places it, in respect to the Territories, substan
tially where it is in respect to the States. He sums up the whole dis
cussion in the following "principle," - "that every distinct political 
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community, loyal to the Constitution and the Union, is entitled to all 
the rights, privileges, and immunities of self-government in respect to 
their local concerns and internal polity, subject only to the Constitution 
of the United States." 

A very important question, therefore, arises upon l\Ir. Douglas's 
proposition ; namely, What does he mean when he says that the 
people of a Territory are" entitled" to all the rights of self-government? 
Are they "entitled" morally, or legally? as a matter of comity, or as a 
strict constitutional right? If l\Ir. Douglas were asked this question 
as a jurist, in a matter of private right involving a correct answer to it, 
would any man be disposed to risk a litigation upon the correctness 
of the views by which Mr. Douglas undertakes to guide and enlighten 
the political opinions of his countrymen? In our judgment, the di
viding line between federal a.nd local authority, in respect to the 
Territories, would have to be drawn more in accordance with settled 
principles than it is drawn by him, before it would be safe to admit the 
soundness of his very sweeping conclusion. 

Nor is he any more satisfactory to us as a statesman than he would 
be as a jurisconsult. The importance of a clear and reliable answer 

. to the question, "In what sense and how are the people of a Territory 
entitled to the full and absolute right of self-government?" will be appa
rent to any one who will consider that polygamy is an institution which 
must be within this right, if the right exists in the unqualified extent 
for which Mr. Douglas claims it. This, and a variety of other institu
tions which might be against the will of Congress and the entire policy 
of a Christian civilization, would come within his principle. The vast 
inconvenience of his doctrine, therefore, renders it in the highest degree 
necessary to ascertain where his opinions, if they are to become pre
dominant in our government, are to lead us ; for if it be true, as he 
seems to us to maintain, that the mere fact of their organization into 
a distinct political community entitles the people of one of the Terri 
tories of the United States, before they are admitted as a sovereign State 
of this Union, to make what laws or institutions they see fit, upon the 
plea that such laws or institutions relate to their internal concerns, it 
is quite essential to our peace and safety to know whether they are so 
"entitled" in a moral sense only, or in a strict constitutional and legal 
sense. If it is only as a moral claim that we are to regard the alleged 
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right, then, in each particular case, Congress can consider the expe
diency of yielding what is demanded. If, on the other hand, the right 
is a constitutional and legal one, Congress can exercise no volition in 
the matter. Still, it occurs to us to ask, if the latter is the true 
character of the supposed right, what was the necessity and what is 
the meaning of Mr. Douglas's grant, made in his own Kansas-Nebraska 
Act to the people of those Territories, of " perfect freedom to form and 
regulate their domestic institutions in their own way"? Why repeal 
the Missouri Compromise, and enact the principle of" non-intervention" 
by Qongress, if the people of a Territory, after they are made a Terri
tory, are "entitled" to say that Congress shall not "intervene" in 
respect to their domestic institutions? 

But it is not our purpose to anticipate the course of l\Ir. Douglas's 
argument. "'\Ve shall endeavor to state and to answer it fairly, and shall 
then suggest what seem to us to be the insuperable difficulties which. 
surround it. 

The first part of l\Ir. Douglas's paper is occupied with a statement 
that the American Colonies, in their struggle with Great Britain, placed 
themselves upon the assertion of a right to legislate in their Colonial 
Assemblies respecting their local concerns, free from all interference by 
the English Parliament. The use which he makes of this is sufficiently 
apparent from his proposition, that "the dividing line between federal 
and local authority was familiar to the framers of the Constitution" 
[of the United States], because they }lad had a controversy with their 
mother-country respecting the dividing line between the authority of 
Parliament and the authority of their Colonial Legislatures. Nothing 
can be more inaccurate than the idea of an analogy between.the question 
which our fathers raised with the Imperial Government, and the ques
tion, under the Constitution of the United States, respecting the power 
of Congress over the Territories. In the first place, we are to remember 
that it was no easy matter, even for Englishmen of liberal principles of 
government and with just feelings towards their American brethren, to 
state what the true theory of the English Constitution then was on the 
subject of the right of Parliament to bind the Colonies. Lord Chatham, 
it is true, in one of the most magnificent periods ever uttered in St. 
Stephen's, undertook a distinction between the regulation of trade and 
the levying of taxes ; and, in his haughty and daring dogmatism, he 
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went so far as to assert that " there is no such thing, no such idea, 
in this Constitution, as a supreme power operating upon property." 
Burke, on the contrary, refused to discuss the right of Parliament to 

bind the Colonies, in respect either to trade or to taxation. He regarded 
the abstract merits of the dispute as 

" That great Serbonian bog, 
Betwixt Damiata and Mount Cassius old, 
Where armies whole have sunk; " 

and he bent the whole force of his splendid genius to the argument, 
that any exercise of the right, or attempt to exercise it, was inexpedient 
and dangerous. There is as little in the views maintained, in that contro
versy, on our side of the water, that can furnish a useful analogy, or aid 
us in determining what is the true relation of our Federal Government 
to those creatures of its legislatio.n which we call the Territories. In the 
early stages of their contest with England, the people of the Colonies 
relied upon their charters and fundamental grants of political power, as 
so many assurances and guaranties of a limited right of independent local 
legislation. At a later period, when the contest grew closer, but when 
it was still necessary to secure a reconciliation if possible, they conceded 
the right of Parliament to bind them in matters of trade, but denied it 
in taxation. Soon, however, all consideration of their rights as British 
subjects, whether under charters or under the general principles of the 
Constitution of the Empire, was merged in the grand natural right 
of revolution, on which they constructed their "dividing line" between 
imperial and local authority. A triumphant Revolution, and an abro
gation of all political power save their own, put an end to all disputes 
about their rights as subordinate or dependent communities. This por
tion of our history, therefore, can afford very little aid in drawing "the 
dividing line between federal and local authority" under a Constitution 
which no one has yet, happily, found it necessary to subject to any 
revolutionary process, but which all parties, by whatever name they are 
known, must administer upon rules that are consistent with the preserva
tion of its just authority. The Constitution of the United States was not 
made for the purpose of embodying the principles of the Revolution. 
It was made in order that the fruits of that Revolution - the national 
independence - might not be lost in a state of anarchy, or in the 
tyranny to which anarchy inevitably tends. It was made in order that 
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a regulated, republican liberty, founded upon order and system and posi
tive institution, might save us from the domination of mobs, and from 
their natural consequence, - the oppression of military despotism. 

The next step in l\Ir. Douglas's argument for "popular sovereignty 
in the Territories" is taken upon the action of Congress, before the 
Constitution was adopted, respecting the North-vVestern Territory 
ceded by Virginia to the L'nion ; and, strange to say, he confines his 
survey of this part of his subject to l\Ir. Jefferson's measure for the 
government of the Territory, which was adopted in 1784. He is quite 
correct in saying that this Jeffersonian plan of government for the tracts 
of country ceded, or to be ceded, to the Union by the States, contem
plated the formation of political communities which it denominated 
" new States ; " that these "new States" were to be, in general, the 
same kind of communities as those which we now call " Territories ; " 
that they were to have temporary governments, on which was to be 
conferred a general power of legislation ; and that these governments 
were to remain until the communities should become States proper by 
admission into the Union. But, as to all the residue of the legislation 
which preceded the Constitution, l\Ir. Douglas is wholly silent. He 
represents l\Ir. Jefferson's plan as standing on the statute-book, "unre
pealed and irrepealable,'' when the Convention assembled to form the 
Constitution. He omits to notice the Ordinance for the government 
of the North-Western Territory, adopted by Congress July 13, 1787, 
while the Federal Convention was sitting, and which was actually 
communicated to the Convention; and, insisting that l\Ir. Jefferson's 
plan .still stood as the _existing law when the Constitution was framed, 
he makes the bold assertion, that the dividing line between federal and 
local authority was known to the framers of the Constitution, as a line 
which excluded from the power of the Federal Union all legislation 
respecting the internal concerns of Territories. This is not creditable 
to a person of l\Ir. Douglas's distinction. The simple truth is, that 
l\lr. Jefferson's plan never took effect so far as to have a "new State" 
or Territorial government, of the kind contemplated, formed under it; 
that the Ordinance of July 13, 1787, was framed to supersede, and 
actually repealed it, in reference to the North-Western Territory; that 
this Ordina~ce made numerous, and in some cases very strict, funda
mental provisions concerning personal rights and relation~, one of which 
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related to slavery; that it was before the framers of the Constitution 

when they made the so-called Territorial clause, and when they passed 
the Constitution through its final draught; and consequently there is the 
strongest reason to contend, that" the dividing line between federal and 
local authority" in respect to Territories, as it had been practically 
drawn by the existing Congress, and as it was repeated by the Congress 
which, under the Constitution, afterwards re-enacted the Ordinance, 
was understood, in those days, as a line which included in the federal 

power any and all direct legislation, upon personal rights and relations, 
in such Territories, which it might be the pleasure of Congress to 
exercise. 

Stepping over this great hiatus which Mr. Douglas has made in our 
national history, we come to the following singular proposition: 

"In the formation of the Constitution of the United States, the Federal 
Convention took the British Constitution, as interpreted and explained by the 
Colonies during their controversy ·with Great Britain, for their model; making 
such modifications in its structure and principles as the change in our condi
tion had rendered necessary." 

.After running out what he considers the parallel between the two 
. governments, and suggesting the views which our fathers maintained 

concerning the true relations of the mother-country to the Colonies, he 
a~ks if the framers of the Constitution can be supposed to have con
ferred upon Congress "that unlimited and despotic power over the 
people of the Territories which they had resisted with their blood when 
claimed by the British Parliament over British Colonies in .America." 

This is somewhat ad captandum, and we doubt not Brother Jonathan 
will be struck with its force. But we believe it to be entirely unsound. 

Probably l\Ir. Douglas stands alone in making the assertion, that 
the Constitution of the United States was modelled o~ the Constitution 
of Great Britain, as the latter was understood either by the colonists 

or by any one else. It has sometimes been charged as a reproach, 
that certain members of the Federal Convention leaned too much in 
their plans and wishes towards the English Constitution; but it has 

never been said before, so far as we know, that the whole body 
regarded that Constitution as their " model." Certainly it would not 

be difficult to show that the copy has so far departed from the 

"model," that very little resemblance can be detected. But suppose 
2 
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it were, as Mr. Douglas imagines: does it follow that the framers of 
our Constitution could not have designed to vest in Congress a gene
ral power to govern the Territories or the subordinate communities 
which they might have occhsion to establish outside of the limits of the 
original States, because, as colonists, they had contended for their 
rights under positive charters, or because they threw themselves upon 
revolutionary and natural rights? The two cases are totally unlike. 
When the Revolution commenced, the Colonial governments had long 
been in existence, with their several charters and other grants of poli
tical authority; and the early dispute, as we have said, was mainly on 
the construction and operation of those grants. ·when the Constitu
tion of the United States was established, there was not a single Terri
torial, Colonial, or subordinate government, organized by the federal 
power, in actual existence anywhere. All was as yet in the future, or, 
as lawyers say, in fieri, except that certain fundamental principles, 
some of them dealing with minute details, had been laid down by the 
old Congress in the Ordinance for the government of the North
·western Territory. But one of the acknowledged reasons for making 
a stronger government for the Federal Union was the alleged in~apa
city of the confederacy to provide for the management and govern
ment of the new countries then already come and coming into the 
possession of the United States. Under these circumstances, there is 
certainly nothing remarkable in the supposition, that the framers of 
the Constitution, considering that they had to meet the want of a 
power to establish political communities of a subordinate nature on the 
borders of the Union, and that the character of those communities 
would materially affect the welfare of the Union, should have intended 
to give to Congress the power of shaping the institutions of those new 
regions, just as the wisdom of Congress and the policy of the country 
might require, with a view of their being ultimately ad~itted into the 
Union on an equal footing with the original States. There can be no 
rational doubt, that, immediately after the Constitution was adopted, 
and for a long subsequent period, it was understood that Congress had 
been invested with this power: for it was exercised repeatedly, and in 
a great variety of ways; and, on the particular topic of slavery, it was 
exercised sometimes against and sometimes for the institution. 

The particular clause in the Constitution in which this power has, 
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until recently, been supposed to have plainly resided, so far as it re
quired a positive text, is the clause known as the Territorial clause: 

" Congress shall have power to dispose of and make all needful rules and 
regulations respecting the Territory or other property belonging to the United 
States." (Art. iv. sect. 3.) 

Mr. Douglas dismisses this source of power with the mere assump
tion, that "Territory" means, in this clause, nothing but landed pro

perty; which meaning he rests upon the assertion, that, at the time 
when the Constitution was formed, the word "Territory" had "never 
been used or understood to designate a political community or govern

ment of any kind, in any law, compact, deed of cession, or public docu
ment." In this, we think, he is entirely mistaken. The very first 
clause in the Ordinance of 1787 ordains "that the said Territory, for 

the purposes of temporary gove~nment, be one district; subject, how
ever, to be divided into two districts," &c.; and these words "Territory" 
and "district" are used throughout the Ordinance as convertible terms, 
describing the political community for which the Ordinance makes cer
tain provisions of fundamental law. Aside from this verbal criticism, 

however, J\Ir. Douglas surely does not require to be informed that the 
history and surrounding facts relating to this clause of the Constitu
tion have again and again been made the basis of an argument, which 
regards it as a grant of political jurisdiction as well as of proprietary 

interest; and we humbly think it becomes him to answer that argu
ment by something more than a begging of the question. A far 
greater authority than he, the greatest authority in the interpretation of 

the Constitution since its actual framers passed away, - Chief-Justice 
J\Iarshall, - was accustomed to regard this clause as an indubitable 
source of political power. In a case, in the year 1810, in which he 
had occasion to pronounce the opinion of the Supreme Court on a 

question relating io the authority of Congress to confer a capacity on 
the citizens of a Territory to sue and be sued in a court erected by 

Congress for that Territory, he said, 

"The power of governing and legislating for a Territory is the inevitable 
consequence of the right to acquire and to hold territory. Could this posi
tion be contested, the Constitution of the United States declares that 
'Congress shall have power to dispose of and make all needful rules and regu
lations respecting the Territory or other property belonging to the United 
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States.' Accordingly, we find Congress possessing and exercising the abso
lute and undisputed power of governing and legislating for the Territory of 
Orleans. Congress has given them a legislative, an executive, and a judi
ciary, with such powers as it has been their will to assign to those depart
ments respectively."• 

On a more recent occasion (in 1828), when Bushrod ·washington, 

Johnson, Duval, Story, Thompson, and Trimble, were his associates, he 
did not hesitate, in pronouncing their opinion and his own, again to 
assign the same force and meaning to the Territorial clause, although 

he admitted that the right to govern territory might also be deriveJ 
from the right to acquire it. """Whichever may be the source whence 

the power is derived,'' said the Chief-Justice, "the possession of it is 
unquestioned..•• In legislating for them [the Territories], Con

gress exercises the combined powers of the General and of a State 
Government."t 

"While l\fr. Douglas refuses to recognize that source of power 

which such jurists as l\Iarshall, ·washington, Story, Thompson, anJ 

their associates, regarded as amply sufficient, - namely, the Territorial 

clause, - he assigns the right of Congress to institute temporary 
governments for the Territories to the clause of the Constitution 
which gives power to admit new. States into the Union; which, he 

says, taken in connection with the clause which empowers Congre~s 

"to make all laws which shall be necessary and proper" to that end, 
"may fairly be construed to include the right to institute temporary · 

governments for such new States or Territories, the same as Great 
Britain could rightfully institute similar governments for the Colonies; 
but certainly not to authorize Congress to legislate in respect to their 

municipal affairs and internal concerns, without violating that great 

fundamental principle in defence of which the battles of the Revoiution 
were fought." 

We have already had occasion to suggest, that the battles of the 
Revolution were not fought for the purpose of ascertaining the just 

powers of the British Government over its Colonies, or to establish one 

or another doctrine of the English Constitution; but that they were 
fought for the expulsion of that Constitution and all its relations from 

• Sere vs. Pitot, 6 Cranch, 332. 


t American Insurance Company vs. Canter, 1 Peters, 611. 
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our land. Not to repeat ourselves on this point, therefore, we now 
proceed to consider l\Ir. Douglas's theory, which we understand to 
be this: 

That, while the right to acquire territory for the purpose of enlar
ging the limits of the Union by the admission of new States, and the 
power to admit them, necessarily involve the right to institute tempo
rary governments, yet that the right to create a legislative department 
in such temporary governments, as part of the political organization, 
extends only to the conferring of legislative power on the people of 
the Territory, but does not include the power of legislating over them 
or for them. In support of this distinction, he refers, by way of illus
tration, to the right of Congress to create inferior courts, as an instance 
where Congress may confer a power which they cannot exercise, 

because Congress cannot rendel' a judgment, or hear or determine a 
cause. In the same way, he says that Congress may confer the execu
tive, legislative, and judicial functions on proper officers in a Territory, 
but that they cannot exercise one of those functions within the 
Territory. 

Assuming, for the present, that the Territorial clause in the Consti
tution is out of the question, and that the right to acquire territory, and 
to form and admit new States out of it, is the source of the power to 
govern it, we may fairly ask, in the first place, where is the obligation 
to be found which imposes the necessity for creating any legislative 
department within the Territory when a temporary government is insti
tuted? The power of Congress to govern, when deduced from the 
source above mentioned, is not less broad and general than when it is 
deduced from the clause giving authority to make all needful rules and 
regulations. In either case, there is no express limit to the power of 
Congress; and none is implied beyond that which the judgment of Con
gress may assign. The power to govern, as deduced from the power 
to acquire, is entirely analogous to the power which results from con
quest, which is only one of the forms of acquiring; and it is as broad 
and universal as any political power can be. There is, therefore, no 
reason for saying that Congress is under any obligation to create any 
particular kind of temporary government for a Territory. It may be 
highly expedient and proper to make it a republican government, and 
to give to it the three regular departments of such a government, 
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because the Territory is at some day to be admitted into the Union as 
a State; but we shall look into the Constitution in vain for any direc
tion on the subject: nor can any obligation concerning the kind of 
government be deduced from the nature of the power, whether that 
power rests on one or another provision of the Constitution. 

Again: if we concede the power to institute temporary governments 
for the Territories, as l\Ir. Douglas does, where can we draw the line 
between mere political organization and that kind of regulation which 
l\Ir. Douglas would call legislation on municipal affairs and internal 
concerns? 'Vhat is the institution of a government, but the enactment 
of the fundamental law by and under which a people are to live? If a 
power outside of the limits of such a people is authorized to prescribe 
the departments of their government, the qualifications of officers and 
electors, and their several functions, does not the exercise of this power 
touch their "municipal affairs and internal concerns"? If Congress 
can create a legislative department in a Territorial government, can 
they not give or reserve just so much legislative power as they may see 
fit to confer or withhold? Can they not restrict the subject;; of that 
legislative power, or make them general and universal, at pleasure? 
Can they not enact or adopt a code? Can they not make the reserva
tion of a right to annul Territorial laws, or concede the legislative 
power without such reservation, as they may see fit? Can they not 
confer the legislative power on any officers to whom they may think 
proper to confide it? All these things have hitherto been assumed in 
the action of Congress to be within their legitimate functions; and, if 
this assumption has been wrong, the legislation of seventy years has · 
been a series of wrongs and usurpations. 

The illustration put by l\Ir. Douglas, of a power which may be 
conferred, but which cannot be exercised directly, does not afford a dis
tinction applicable to the question. Congress cannot exe:cise judicial 
power; although it may create a court, and confer upon it judicial 
power. Ilut, in the matter of instituting a government, it is legislative, 
not judicial power, that is exercised. The authority which can exercise 
the power of saying what a government is to be may make a subordi
nate legislature, if it sees fit; and it may confer an unrestricted or 
a restricted legislative faculty; and, so far as it has not parted with its 
original power, it may continue to exercise it. Upon any other suppo
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sition, there is no mode in which Congress can retain any control over 
a Territory or its inhabitants, after Congress has once erected a tempo
rary government, or created a political organization of the people of 
such a Territory. 

We have referred to the authority of Chief-Justice Marshall, and 
that of the Court over which he presided, in support of the position that 
the legislative power of Congress over the Territories is a plenary 
power, from whatever source in the Constitution it may be derived. 
We will next show that the Judges of the Supreme Court of the United 
States who are now upon the bench held the same views until the par
ticular question respecting slavery arose in the Dred Scott case. 

In 1851, the question came before the Supreme Court of the United 
States, whether a law enacted by a Territorial legislature, and supposed 
to be in conflict with a provision of the Federal Constitution, could be 
declared by the Supreme Court to be inoperative. The opinion of the 
Court was pronounced by Mr. Justice Daniel; and after pointing out 
the distinction between laws passed by States and laws passed by Terri
tories, and showing that the control of the former only is vested in the 
Supreme Court, when they violate the Federal Constitution, he added, 
"It seems to us, that the control of these Territorial governments pro
perly appertains to that branch of the government which creates and 
can change or modify them to meet its views of public policy; viz., the 
Congress of the United States." In another part of the same opinion, 
he shows that Territorial governments may be invested with general 
legislative power, and, at the same time, "be subjected to proper 
restraints from their superior;" viz., Congress.* 

This decision points out very clearly the true remedy against im
proper or objectionable legislation by a Territorial legislature. It 
places the remedy in the hands of Congress, - the political "superior," 
as l\Ir. Justice Daniel appropriately calls the Federal Government, in 
its relation to the governments of the Territories. This idea of the 
"superior" power is entirely inconsistent with the " dividing line be
tween federal and local power" which l\Ir. Douglas undertakes to draw. 
Either he is wrong, or the judges who attributed to Congress the 

• Miner's Bank of Dubuque vs. Iowa, 12 Howard, 1. 
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superior and paramount authority were wrong; for it is clear that the 
subject of legislation of which the judges were then speaking-namely, 
a bank-charter - was a matter in the strictest sense belonging to the 
municipal affairs and internal concerns of the Territory: and, more
over, that Territory was one whose legislative power, according to the 
organic act, embraced "all rightful subjects of legislation;" while, at 
the same time, the Territorial laws were subjected by the same act 
to the revision of Congress. 

Still more recently (in 1853), a question was before the Supreme 
Court, involving the validity of acts done by the Federal Government 
in California, after the conquest of that country, and while it was held 
as a Territorial possession. Mr. Justice Wayne pronounced the 
unanimous decision of the Bench, in which he said, 

"The Territory had been ceded as a conquest, and was to be preserved and 
governed as such until the sovereignty to which it bad passed had legislated 
for it. That sovereignty was the United States, under the Constitution, by 
which power had been given to Congress to dispose of and make all needful 
rules and regulations respecting the Territory or other property belonging to 
the United States, with the power also to admit new States into this Union, 
with only such limitations as are expressed in the section in which this power 
is given. The government, of which Col. l\Iason was the Executive, had its 
origin in the lawful exercise of a belligerent right over a conquered Territory. 
It.had been instituted during the war, by the command of the President of 
the United States. It was the government when the Territory was ceded as 
a conquest; and it did not cease as a matter of course, or as a necessary con
sequence of the restoration of peace. The President might have dissolved it 
by withdrawing the army and navy officers who administered it; but he did 
not do so. Congress could have put an end to it ; but that was not done.' 
The right inference from the inaction of both is, that it was meant to be con
tinued until it had been legislatively changed. No presumption of a contrary 
intention can be made. 'Vhatever may have been the causes of delay, it 
must be presumed that the delay was consistent with the true policy of the 
government; and the more so, as it was e:ontinued until the "people of the 
Territory met in convention to form a State government; which was subse
quently recognized by Congress, under its power to admit new States into the 
Union. 

"In confirmation of what has been said in respect to the power of Congress 
over this Territory, and the continuance of the civil government established 
as a war-right until Congress acted upon the subject, we refer to two of the 
decisions of this Court, in one of which it is said, in respect to the treaty by 
which Florida was ceded to the United States, 'This treaty is the law of the 
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land, and admits the inhabitants of Florida to the enjoyment of the privileges, 
rights, and immunities of the citizens of the United States. It is unnecessary 
to inquire whether this is not their condition, independently of stipulations. 
They do not, however, participate in political power: they do not share in 
the government until Florida shall become a State. In the mean time, 
Florida continues to be a Territory of the United States, governed by virtue 
of that clause in the Constitution which empowers Congress to make all 
needful rules and regulations respecting the Territory or other property be
longing to the United States. Perhaps the power of goyerning a Territory 
belonging to the United States, which has not, by becoming a State," acquired 
the means of self-government, may result necessarily from the facts that it is 
not within the jurisdiction of any particular State, and is within the power 
and jurisdiction of the United States. The right to govern may be the 
natural consequence of the right to acquire territory' (American Insurance 
Company vs. Canter, 1 Pet. 542, 543). 

"The Court afterwards, in the case of the United States vs. Gratiot, 14 
Pet. 526, repeats what it said in the case of Canter, in respect to that clause 
of the Constitution giving to Congress the power to make all needful rules 
and regulations respecting the Territory or other property of the United 
States."" 

Thus it appears, that, for a period of more than forty years, the 

Supreme Court has been in the habit of referring to the Territorial 

clause of the Constitution as an undoubted source of municipal jurisdic

tion; and has, in the most explicit terms, placed the sovereignty of all 

Territories in the government of the United States. \Ve are therefore 

warranted in saying, that if any constitutional lawyer, North or South, 

had been asked, before the year 185G, to believe that the Territorial 

clause confers no municipal authority, and that" popular sovereignty" 

is a sound doctrine, the answer would have been, that these propositions 

are to be received when the Supreme Court of the United States has 

judicially unsaid what it has judicially said for nearly half a century. 

\Ve have thus endeavored to show, that when J\lr. Douglas denies 

to Congress all legislative authority over the Territories, other than to 

institute temporary governments, he is opposed to the whole practice of 

Congress, and to the former and the present members of the Supreme 

Court of the United States; and that he is not consistent with himself, 

since the power to institute a government necessarily implies the au

thority to determine what powers that government shall possess, and 

• Opinion of the Court in the case of Cross vs. Harrison, 16 Howard, 164. 

3 
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what subjects shall be included within its legislation. We shall now 
refer to another of the argume~ts which he adduces in support of his 
position. We understand 11im to maintain, that in the word "States," 
in those clauses of the Constitution which require the surrender of 
fugitives from justice and service, and which embrace the prohibitions 
and restraints upon State legislation, are included the Territories as well 
as the States proper. Hence he argues that the people of a Territory 
are sovereign in the same sense in which the people of a State are 
sovereign, and that the sovereignty of the former is restrained and 
limited by the Federal Constitution in the same way in which the 
sovereignty of a State is restrained. This brings us to the great prac
tical objection to 1\Ir. Douglas's whole theory of "popular sovereignty 
in the Territories." 

The framers of the Constitution of the United States saw occasion to 
subject the sovereignties of the " States" to certain restraints and pro
hibitions. These would all have been ineffectual and nugatory, without 
some means of enforcing them; and accordingly the judicial power of 
the United States was provided, and made to extend to "cases arising 
under the Constitution." In providing the machinery by which a case 
(arising under the Constitution because a State law is supposed to 
conflict with one of its provisions) may be brought within the Federal 
Judicial Power, the statesmen of that day framed a section of the 
Judiciary Act, by which such cases can be drawn into the Supreme 
Court of the United States, even though they originate in a State~ Court. 
But it has been repeatedly decided, that the law, whose conformity with 
the Feder·al Constitution can thus be passed upon by the Federal Judi
ciary, must be a law enacted by a State proper,-that is, a member 
of the Union; and that laws passed by Territorial legislatures are not 
included in this machinery of Federal judicial control. If, then, 1\Ir. 
Douglas's doctrine is sound, that the word "States" in the prohibitory 
clauses of the Constitution includes "Territories," the first thing that 
strikes us is, that there are no means provided by which the Federal 
Government can enforce these provisions of the Constitution against the 
legislation of Territories, unless Congress reserves to itself a power 
directly to annul the Territorial laws. Such a reservation is plainly 
inconsistent with 1\lr. Douglas's theory ; for he insists that Con
gress has no power to control the people of a Territory in respect to 
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their domestic concerns. But as he qualifies this position with the 

reservation, that their domestic legislation must not violate the pro
visions of the Federal Constitution, he may still retain to Congress 
so much s~perintending power as is necessary to preserve the Federal 
Constitution intact. But the difficulty in the way of his theory is, that 
if the Constitution, when it says the "States" shall not do certain things, 
also means the "Territories," we have got two classes of sovereignties 

in our system, both of which are subjected to the same restraints by 
the Federal Constitution ; but those restraints are to be enforced, 
as against the States, by the Judicial, and as against the Territories by 
the Legislative, department of the Federal Government. 

This discrepancy naturally leads to the inquiry, what reason there 
is for supposing that when the framers of the Constitution provided 

that no "State" shall pass laws impairing the obligation of contracts, or 
emit bills of credit, &c., they intended to be understood as extending 

these same prohibitions to "Territories," which could only owe their 
existence to Acts of Congress. It is notorious, that all these prohibi
tions were inserted in the Constitution to prevent the repetition of acts 
of wrong that had previously been committed by the legislatures of 
sovereign States, members of the Union; or to secure the just work
ing of the powers conferred on the National Government. But if we 

suppose that the framers of the Constitution intended to have Congress 
invested with power to erect temporary governments in regions beyond 

the limits of the then existing States, as l\Ir. Douglas concedes they 
did, there is no conceivable reason why they should not have left to 
Congress to put upon those governments just such restraints as the 

occasion might require ; nor why they should have included those 
governments in the prohibitions addressed to the "States;" nor why 
they should have used the word "States" alone, if they meant" States" 

and "Territories." The view that was taken by l\Ir. Justice Daniel 

explains the true reason why Congress should be regarded as the 
"superior" of the Territories; for there may be a vast deal of legisla
tion by a Territory, which would violate no provision of the Federal 
Constitution, but would yet be exceedingly objectionable, and ought to 
be corrected, and could be if Congress has the superior authority attri

buted to it by the Supreme Court in the case to which we have 
referred. But if Congress is the political "superior" only so far as to 
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see that the Federal Constitution is not infringed, then indeed the Ter
ritorial legislature, which is the mere creature of Congress, may make 

lawful a plurality of wives, or establish the most pernicious system of 
banking, or create a most objectionable system of divorce, - may make 
the Territory a nuisance and a pest to the surrounding communities·; 

and there will be no earthly power that can interfere, whether Congre's 
has or has not reserved the right to revise the Territorial laws. For 

if :Mr. Douglas's doctrine is correct, that, in all domestic affairs, the 
people of the Territory are sovereign just as the people of a State are 

sovereign, all such reservations are simply void. 
1Ve protest, therefore, against this popular cry, which seeks to class 

the pretended sovereignties of the Territories with the sovereignties of 

the States. "\Ve are neither anxious nor alarmed about the matter of 
slavery. 1Ve are not disposed to look at every doctrine solely as it 
affects this particular institution. 1Ve seek no sectional triumphs on 

this or any other subject. In a particular case of real fitness for a fair 
and unbiased decision as to their true interests, we should have no 

unwillingness to see the people of a Territory invested, by Act of Con
gress, with full power to decide whether they would have slavery or 
not; although we never could see its propriety in the case of Kansas, 

and think that the whole country has infinite cause to regret, that, in 
this case, a new and unoccupied region was made a battle-field for the 

contending sections of the Union. But, however this may be, we pro
test against an effort, by means of a clamor about popular sovereignty, 
which tends to wrench the Constitution out of its appropriate sphere, 

to render its harmonious action impracticable, and to throw unlimited 
political authority into the hands of communities which may require, 
for their own good and the good of the country, the strong restraining 

hand of a "superior." Train the people of every Territory, as fast as 
you practicably can, in the business of self-government; but do not 
begin with ignoring your duty to deal out political power just as fast as 

they can safely be intrusted with it, and no faster, merely because you 
desire to contrive a short-hand method of disposing of the "slavery 
question," or to avoid the responsibilities which that question involves. 
If you believe that the Constitution, proprio vigore, carries slavery 

into the Territories, march up to the point, and say so. If you believe 
that it does not, but that legislation is necessary to plant slavery there, 
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vote yes or no when such legislation is proposed. If you think it 
inexpedient to have the question decided while the Territorial condition 
continues, place that question in abeyance by suitable provisions. If 
you wish to leave it to the people of a particular Territory to decide it 
for themselves before they acquire the right of self-government by 
becoming a sovereign State, confer on them the necessary power. But 
take care how you emasculate the Constitution by a doctrine which 
will return to plague your invention in a hundred ways, and will render 
the full and free administration of the Federal Government impracti
cable, by m~king the sovereignties of the States and the sovereignties 
of the Territories one and the same. 

The sovereignties of the "States" are founded in something more 
than an abstract right of self-government. 1Ve are not to forget that 
they are older than the Federal Constitution; that the Federal system 
itself is the embodiment of certain portions of sovereign power which 
the States originally held, but which they found it convenient and 
necessary to part with, and to vest in a central authority, for their com
mon good ; and that if, for the same great object of the common good, 
they deemed it necessary to convey to that central authority their 
several claims to unoccupied territory, or their several rights to acquire 
territory outside of their respective limits, it is not a very probable 
supposition that they intended to convey their political jurisdiction over 
such regions to any powei: but that which they had instituted as their 
common agent for the accomplishment of the objects which they had in 
view. They held, without doubt, most tenaciously to their right of 
popular sovereignty; that is, the right of self-government. But this 
right, as embodied in the idea of State sovereignty, is founded, likewise, 
in the proud consciousness of capacity for its exercise. That lofty 
State independence, which feels an encroachment like a wound, is the 
result of conscious fitness for the condition which it jealously guards, 
and which use has made normal. How strange it seems, that political 
societies, which have thus blended together in their own existence the 
ideas of an abstract right and a capacity of self-government, should be 
supposed to lay the former only at the foundation of new communities, 
and to treat the latter as of no account in the formation of a system for 
the creation of new members of their general confederacy! Again and 
again has each generation, since the Federal Constitution was esta
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blished, witnessed the settlement of Territories, whose inhabitants, in 
the earlier stages of their career, have been practically incapable of 
holding and fulfilling the trusts of a full self-government. How can it 
be otherwise in sparsely settled regions, where the people have not 
been accustomed to act together; where they come from communities 
of differing political ideas; where some have had no civil training at all, 
where others are entirely lawless, while a few are perhaps skilled in 
all the arts of political management; where no homogeneous popular 
character has been formed; and where there are as yet none of the 
institutions which brace society together, and none of the settled habits 
of order which precedents supply? 'Vhen we consider wh~t legislation 
sometimes results from general suffrage, even in our oldest States, we 
cannot see in the doctrine of popular sovereignty in the Territories, 
with all that is claimed for it by one of the wings of modem democracy, 
any thing that should cause us to embrace it for its wisdom and expe
diency, any more than for its conformity to sound constitutional prin
ciple. 

We have said that the sovereignties of the States are founded in 
something more than an abstract or natural right. Let us now add to 
the illustrations which we have already suggested upon this point the 
further fact, tha~ the very idea of State sovereignty involves the exist
ence of some system of fundamental law, which we call a constitution. 
No' one can conceive of a State, a soverejgn member of this Union, 
without some restraints of fundamental law, - self-imposed, it is true, 
and resting upon the popular will, but defining the limits of legislative 
power, operating to protect the minority against the majority, the weak 
against the strong, and preventing the government from being the 
mere despotism of an irresponsible mob. It is the presence of these 
restraints on popular power - voluntarily assumed, but at the same 
time solemnly incorporated into public compacts - which makes a 
democracy a republic, and secures the individual against injustice and 
oppression. "Without this high achievement in political science, the 
sovereignty of a State would be destitute of its noblest attribute. This 
is the diadem which popular sovereignty places upon its own brow; 
and, if it were lost, all would indeed be lost with it. 

But how can these restraints, or any fundamental law whatever, 
save the act of Congress which organizes it, exist in a Territory? 
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There, no local constitution throws its shield over private or public 
rights. There, if we accept the theory of " popular sovereignty" 
which we are invited to embrace, there can be no restraints upon the 
absolute will of the majority; and legislation may be, as we have seen 
it in Kansas, violent, proscriptive, and tyrannical, disgraceful to the 
age, and shocking to the common sense of mankind, without the least 
remedy on earth for the individual, because there is no test of esta
blished principle, in the nature of a Bill of Rights, to which such legis
lation can be brought. In a Territory, there is absolutely nothing that 
can answer ~o the place of a Bill of Rights for individuals; and there 
is nothing that can fill this place, for the Territories, except the large 
superintending discretion of Congress, - the public conscience of the 
nation, - which can watch the Territorial legislation, and can restrain 
it where it ought to be restrained. 

If we look to the practical benefits which are expected from this 
new doctrine of "popular sovereignty," ill reference to "the slavery· 
question," we see still less to hope from it. The grand recommenda
tion with which it is presented to us is, that it will prevent agitation of 
the slavery question in Congress. In the session of 1853-4, Mr. 
Douglas carried his point. He procured the repeal of the Missouri 
Compromise, and obtained a Congressional declaration, that the Fede
ral authority would neither put slavery into or put it out of Kansas, 
but that the people of that Territory should be perfectly free to 
decide this question for themselves. We were told that this legisla
tion was to put the slavery question and all agitation of it out of 
Congress, and that universal peace was to reign. "\Ve may give all 
credit to Mr. Douglas for patriotic motives; but how has his experi
ment succeeded? For five years, we believe, there has not been a 
session of Congress during which this subject has not been discussed. 
It could not have been otherwise. The direct consequence of throwing 
this matter into Kansas, to be acted upon there in the legislative body, 
in the attempts to make constitutions, in the struggles of parties, re
enforced as they were by outside intermeddlers, was, that an almost 
countless series of questions was thrown back into Congress, invok
ing and precipitating constant agitation of the subject of slavery. 
"Topeca" and "Lecompton," of necessity, claimed the intervention 
which the organic act had vainly undertaken to forestall and prevent. 
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It is not extravagant to say, that there has been more and worse agita
tion of "the slavery question" in Congress, in the last five years, in 
consequence of this effort to put the subject out of Congress, than 
could have taken place if the National Legislature had proceeded, after 
having made a clean field by removing the Missouri restriction, to 
consider anew, on grounds of expediency, whether slavery should or 
should not be directly introduced and legalized in that unhappy Ter
ritory. 

If we turn to the state of things that has existed in Kansas itself, 
we cannot faii to see the utter futility of the hope that the Federal 
Government would be relieved from embarrassment by remitting the 
decision respecting slavery to the supreme arbitrament of "popular 
sovereignty." The Federal Executive was forced to remove governor 
after governor, and secretary after secretary, because "the policy of 
the administration," in respect to the principles of the organic act and 
its requirements, was supposed to be misunderstood or misinterpreted 
by those local functionaries. The Territory was torn by factions, 
whose struggles created a civil confusion amounting nearly or quite to 
civil war, in which the intervention of the National Government became 
·absolutely unavoidable. This intervention carried with it, naturally, 
inevitably, some further display of "the policy of the administration." 
That policy was supposed, rightfully or wrongfully, to have a leaning 
on the subject of slavery. The acts of the Executive and its supposed 
policy could not escape examination in Congress; and the whole cir
cumstances of the case led to discussions, which opened again an4 again 
the widest door for the introduction of bitter sectional controversy. 

As it has been, so it will be again if a similar course is again 
pursued. The expedient of "popular sovereignty" will be of no more 
efficacy in keeping the subject of slavery out of Congress hereafter 
than it has been heretofore. If all branches of the Government and 
a majority of the people of the whole country were to acquiesce in 
the doctrine that Congress cannot rightfully legislate directly on the 
subject of slavery in the Territories, it would still be in the power of 
Congress to exert an indirect influence; that influence would be in
voked; and the invoking of it would produce agitation, as extensive, 
as fierce, and as dangerous as any discussion of a proslavery or an 
antislavery bill. For if we suppose the case of a Territory whose 



inhabitants, proceeding to decide this question for themselves, had evi

dently determined to decide it against the wishes of a majority, or even 
of a strong minority, of the States, as represented in Congress, it would 
be impossible for them to deal with it in such a way as to remove it 
out of the indirect reach of that majority or minority. The opportuni
ties for throwing impediments in their way, without direct violation of 
their "sovereignty," would be endless; and those opportunities would 
produce Congressional agitation. Kansas, with all the boasted non
intervention of its organic act, has proved this to demonstration. 

Another of the practical benefits which Mr. Douglas seems to pro
mise himself will flow from the doctrine of "popular sovereignty " is 
that it will furnish an answer to the extreme Southern pretension, that 

slavery goes into a Territory by force of the Constitution of the United 
States, and that the people of the Territory cannot legislate to keep it 
out. He denies that this pretension has received any sanction from 

the opinions expressed by the majority of the Judges in the Dred Scott 
case ; and he maintains, that, while those opinions sustain his denial of 
the power of Congress to legislate directly against the introduction 
of slavery into a Territory, they do not negative the power of the 
people of the Territory to exclude it by their own action. ·we differ 

entirely from Jnr. Douglas in respect to this point; and will now pro
ceed to show why the views expressed in the case of Dred Scott are 
entirely irreconcilable with his doctrine of "popular sovereignty." 

It is difficult to speak of the case of Dred Scott with proper pre
cision. To call it a decision, without a great deal of discrimination, is 

quite incorrect. The conclusion arrived at by a majority of the Court 
was, that the plaintiff could not maintain his action. But most lawyers, 

who have examined the case critically, are aware, that in consequence 
of the peculiar state of the record, as it came before the Supreme 
Court, the views expressed by the several ,Judges (who united in the 
above-mentioned conclusion), respecting the legislative power of Con
gress o>er the Territories, do not constitute a judicial decision, so as to 
'overrule the series of former cases, which had affirmed that Congress 

possesses a municipal authority over the Territories by virtue of what 
has been called the Territorial clause of the Constitution* (Art. iv. 

• See the note on the Dred Scott case, in the APPENDIX, A. 
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8ect. 3). At the same time, it is undoubtedly true, that a majority of 
the .Judges did give their personal sanction to two propositions: first, 
that Congress derives no municipal authority over the Territories from 
the Territorial clause; and, secondly, that, whatever its authority may 
be, slave property cannot be excluded by Congress from any place 
where Congress has jurisdiction. Now, in order to see whether the 
same Judges did not equally maintain that the Territorial legislature 
is also destitute of power to exclude slave property, we have only to 
look at the opinion of the Chief-Justice, which was written and read 
as the opinion of a majority of the Court. From that opinion, we 
maintain that l\Ir. Douglas can derive no support for the power of a 
Territorial legislature to exclude slavery; but that, on the contrary, 
the opinion negatives the power of both Territory and Congress. 

The Chief-Justice maintains, that while Congress may have an im
plied power to regulate the political organization of a Territory, in 
order to prepare it for admission as a State, yet that Congress has no 
power of legislation which can reach a subject to which the Cons.titution 
has extended its protection, which it has placed under certain guaranties, 
and which is, therefore, as fully excluded from the control of Congress 
as if it were named in an express prohibition. In order to establish 
the last of 'these conclusions, the venerable Chief-Justice refers to the 
express prohibitions which the Constitution has imposed as restrictions 
upon the powers of Congress,- such as the prohibition against making 
laws respecting an establishment of religion; the quartering of soldiers 
in time of peace; the depriving any person of life, liberty, or property, 
without due process of law, &c.,-and he shows conclusively, that 
neither in a Territory nor in a State can Congress exercise any 
power over the person or property of a citizen, beyond what the Con
stitution confers, or lawfully dei;iy any right which it has reserved. 
This position, which is taken with great strength, and which no 
Constitutional lawyer will contest, is thus summed up by the Chief
Justice: 

"The powers over person and property of which we speak are not only 
not granted to Congress, but are in express terms denied; and they are [it 
is] forbidden to exercise them. And the prohibition is not confined to the 
States; but the words are general, and extend to the whole Territory over 
which the Constitution gives it [Congress] power to legislate, including those 
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portions of it remaining under Territorial government, as well as that covered 
by States. It is a total absence of power everywhere within the dominion of 
the United States, and places the citizens of a Territory, so far as these 
rights are concerned, on the same footing with citizens of the States, and 
guards them as firmly and plainly against any inroads which the General 
Government might attempt under the plea of implied or incidental powers. 
And, if Congress itself cannot do this, - if it is beyond the powers conferred 
on the Federal Government, - it will be admitted, we presume, that it could 
not authorize a Territorial government to exercise them. It could confer no 
power on any local government, established by its authority, to violate the 
provisions of the Constitution."• 

From this, it is sufficiently apparent that the Chief-Justice meant 
to lay it down as a proposition which admitted of no denial or excep
tion, that where there is a right secured or guaranteed by the Constitu
tion, or a prohibition imposed on the legislative power of Congress 
which that body is forbidden to violate by its own action, the Territo
rial legislature is equally forbidden ; because Congress cannot autho
rize any body to do that which it is itself prohibited from d~ing. Now, 
the mode in which the Chief-Justice places slavery within this undenia
ble principle is this, - that although the .Constitution contains no 
express prohibition against the passing of laws respecting slavery, yet 
that it manifestly withholds the power to decide what is or is not to be 
regarded as property; that it not only withholds this power, but that it 
recognizes the right of property of the master in a slave, and recog
nizes no distinction between that and all other property; that, this 
right of the master being thus recognized by the Constitution as a right 
of property, no tribunal, acting under the authority of the United States, 
can take away that property without due process of law; and that a 
legislative act forbidding a citizen to bring his property into a particular 
Territory would deprive him ofit" wit.hout due process of law." - "And 
if the Constitution," says the Chief-Justice, "recognizes the right of 
property of the master in a slave, and makes no distinction between 
that description of property and other property owned by a citizen, 
no tribunal acting under the authority of the United States - whether 
it be legislative, executive, or judicial - has a right to draw such a dis
tinction, or deny to it the benefit of the provisions and guaranties 

• Opinion of Mr. Chief-Justice Taney in the case of Dred Scott, 19 Howard, 450. 
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which have been provided for the protection of private property against 

the encroachments of the government." 

Hence it is quite plain, that when Mr. Douglas reads the opinion 

of the Chief-Justice as if, in speaking of those things which neither 

Congress nor its creature the Territory can do, he intended to embrace 

only the express prohibitions of the Constitution, and therefore did not 

mean to exclude " the slavery question" from the legislative power of 

a Territory, he does not appreciate the Chief-Justice's argument: for it 

is clear, from the whole tenor of that argument, that it meant to bring 

slave property, as property, within the protection of the Constitution, 

and to deny that there is any authority in any legislative body, orga

nized under the Constitution, to exclude it from any place where such 

body has jurisdiction; because such exclusion would be a depriving the 

citizen of his property "without due process of law;" which cannot be 

done, either by the Territory or by Congress. 

1Ve are flOt at present concerned with what we believe to be the 

true answer to this argument; but we wish to impress upon our 

readers, that every thing depends upon the truth and extent o~ the two 

postulates, - first, that the Constitution recognizes, and means to pro

tect,-slaves as property; and, secondly, that to legislate for its exclusion 

from a particular place, which is under the jurisdiction of Congress, 

violates that provision of the Constitution which declares that "no 

person shall be deprived of life, liberty, or property, without due 
process of law." 

If these positions are well taken, the conclusion is inevitable, that 

neither Congress nor the Territorial legislature can prevent the intro

duction of such property into any Territory of the United States. 

We may well ask, then, of what avail is "popular sovereignty" to 

be against this doctrine? Mr. Douglas himself allows, that the sove
reignty of the people of a Territory is subject to the restraints imposed 

by the Constitution of the United States. Indeed, it would be impos

sible for him to construct his theory upon any other basis; for whether 

the sovereignties of the Territories are or are not to be regarded as 

subjected to the same restraints which are imposed upon the sovereign

ties of the States, it is certain that the legislative power of a Territory, 
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which is called into existence by the action of Congress, can ha>e no 

greater latitude than the .Constitution allows to the power of Congress 

itself. " Popular sovereignty," therefore, can furnish no answer to the 
doctrine which a majority of the Judges of the Supreme Court unques

tionably did sanction in the case of Dred Scott, although the technical 

posture of the. record in that case was not such as to give their affirm

ance of this doctrine the force of a judicial precedent. That doctrine 

can only be met by asserting the general legislative authority of 

Congress over the Territories, and by showing that this authority is 

not restrained in respect to slavery in the mode contended for by the 

Chief-Justice. 

This last position is to be established by showing that the Constitu

tion simply recognizes the fact, that in certain of the States there are 

persons who, by the local laws of those States, owe service to certain 

other persons; that this relation, founded in the local law, is recognized 

beyond the dominion of that law, only in the exceptional case of an 

escape into a State to whose local law it is unknown; and that, as it is 

competent to a State to make the law of personal relations within its 

own limits (subject to the exception of an escape), it is in the same 

way competent to Congress to make that law where Congress has 

exclusive jurisdiction; namely, in the Territories.• 

No one can have observed attentively the signs of the times, with

out perceiving the influence which the doctrine of" popular sovereignty" 

has had, and is yet likely to have, in promoting the extreme Southern 

claim for an active interference by Congress to protect slave property 

in the Territories. In this respect, we look upon this doctrine as one 

of the worst among the "Various provocatives of sectional agitation. 

There are many politicians, and other persons who are not politicians, 

in the South, who feel strongly on t~e subject of their general claim to 

emigrate into regions which confessedly belong to the people of the 

whole Union, and to carry with them that form of labor to which they 

are accustomed. They know that Congress is the administrator of the 

public domains of the Union, in trust for the common good ; and, in a 

pending case, they would feel the necessity, and at the same time the 

equity, of an appeal to Congress to give them that protection without 

• See the note on the property doctrine, in the APPENDIX, B. 
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which their abstract claim of right would be of no value. But tlrn 
doctrine of "popular sovereignty" turns them away from the doors 
of Congress, - the legitimate umpire with respect to their claim to 
share in the common domain, - and sends them to a tribunal where 
they may not be represented, and where, if they are represented, the 
decision may be nothing but the result of a social scramble. 'Vho can 
wonder, then, that they are driven by this new dogma into the mainte
nance of a theory that will override it? - the theory that the Consti
tution itself protects slaves as property, and that, where the jurisdiction 
of Congress exists, it is bound to legislate for the protection of that 
which the Constitution sanctions and recognizes. You propose to 
deny them a hearing in Congress, and to send them before the people 
of a Territory for a decision of a purely equitable claim, which 
addresses itself to the national justice. If you thus ignore your duty 
to decide, how can you expect that they will not convert their equitable 
claim into a claim of positive right, and thus circumvent you if they 
can? 

We have no faith in any of the expedients for quieting sectional 
controversy which involve a negation of the proper duty of Congress . 
.All such expedients have a necessary tendency to multiply the occasions 
and causes of strife. If either section of the Union were to be outvoted 
in Congress on the direct question of slavery in a Territory, the mis
chiefs to be apprehended from the result would bear no comparison with 
such a state of things as that which followed the reference of this ques
tion to the people of Kansas. 

Having thus endeavored to show that "popular sovereignty" is 
likely to be attended with no practical advantages, we beg leave to 
ask of our Democratic friends, why they cannot cease to agitate about 
the means of putting an end to agitation. If any voice of ours could 
reach them, we would respectfully but firmly inquire of the great 
Democratic party of this country, what they expect to gain by the 
establishment of this theory of popular sovereignty in the Territories, 
if they shall adopt it, and shall succeed in carrying a popular election 
by it, as the means of disposing of " the slavery question." Whether 
rightfully or wrongfully maintained, when a Presidential election is 
carried upon a Constitutional doctrine, that doctrine becomes, in the 
practical administration of the government, a settled construction, - at 
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least, for the party which adopts it, - however ill adapted the popular 
tribunal may be for the correct decision of such a question. The 
Democratic party, therefore, if it succeeds upon this doctrine, will 
consistently adhere to it. It will administer the government, in 
respect to the affairs of all Territories, upon the principle laid down 
by l\Ir. Douglas ; namely, that Congress has no power to interfere 
in respect to their local or municipal affairs. It will organize all 
Territories, hereafter, not simply with a concession of " popular 
sovereignty" on this particular matter of slavery, but without any 
reservation to Congress of the least control over the Territorial legis
lation on any domestic subject whatever. Let the mischiefs of that 
legislation be what they may, the Democratic party must reap as it 
shall have sown, and can only profess the inability of the Federal power 
to afford either preventive or cure. 

Are our Democratic countrymen prepared for this surrender of the 
authority of Congress? If they would fall back, in respect to the mere 
"slavery question," upon the doctrine of a majority of the Judges in the 
Dred Scott case, and would say that the legislative authority of Con
gress is restrained, because the property character of slavery brings it 
within one. of the positive prohibitions which the Constitution has laid 

upon all the powers of Congress, their course would be intelligible, 
unsound as we might be disposed to regard it. But they are urged to 
go much beyond this : they are counselled to abrogate the entire legis
lative and superintending jurisdiction of Congress over the Territories, 
without looking to see whether a case of special prohibition is or is not 
made out. For ourselves, we do not mean to consent to this abdi
cation in favor of the people of any Territory, on the slavery or any 
other question, however willing we might be to confer on them the 
faculty of self-government in suitable cases. 

To show that we have not overstated the consequences of a general 
denial of the municipal authority of Congress over the Territories, we 
desire to vouch the testimony of Mr. Justice Catron, - a man of great 
fearlessness, a citizen of a slaveholding State, and, in his early days, a 
political disciple of Andrew Jackson; whose life and actions certainly 
tended to any thing rather than to a diminution of the Federal powers. 

In considering the various grounds on which the Court had been 
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urged, in the Dred Scott case, to decide that Congress could not legis
late to exclude slavery from a Territory, Judge Catron was evidently 
struck with the consequences of that sweeping denial of the general 

authority of Congress over Territories, which is embraced in the\ 
political phrase " popular sovereignty." He knew, that, in regions' 
beyond the :Mississippi, his official duty had, for nearly twenty years, 

called upon him to perform judicial acts whose validity rested on the 
lawful supremacy of Congress over the Territories and their inhabitants; 
and that, sitting on the Supreme Bench at "\Vashington, he had united 

with his brethren in declaring that that supremacy rests upon the 
power "to make all needful rules and regulations" for such Territo
ries. "\Vhcn, therefore, he came to announce his concurrence with 

thorn of his brethren who held the 1\lissouri-Compromise restriction 
void, he used the following significant language; which we commend to 

all advocates of the doctrine of" popular sovereignty," as it is expounded 
by JUr. Douglas: 

"It was hardly possible [in framing the Constitution] to separate the 
power 'to make all needful rules and regulations' respecting the government 
of the Territory, and the disposition of the public lands ..•• It is due to 
myself to say, that it is asking much of a Judge who has, for nearly twenty 
years;- been exercising jurisdiction from the western :Missouri line to the 
Rocky )fountains, and, on this understanding of the Constitution, inflicting 
the extreme penalty of death for crimes committed where the direct legisla
tion of Congress was the only rule, to agree that he had been, all the while, 
acting in mistake and as an usurper. 

"More than sixty years have passed away since Congress has exercised 
power to govern the Ten·itories by its legislation directly, or by TerritOl'ial 
charters subject to repeal at all times; and it is now too late to call that 
power into question, if this Court could disregard its own decisions ; which 
it cannot do, as I think. It was held, in the case of Cross vs. Harrison 
(16 Howard, 193-4), that the sovereignty of California was in the United 
States in virtue of the Constitution, by which power had been given to 
Congress to dispose of, and make all needful rules and regulations respecting, 
the territory or other property belonging to the United States, with the 
power to admit new States into the Union. That decision followed preceding 
ones there cited. The question was then presented, how it was possible for 
the judicial mind to conceive that the United-States Government, created 
solely by the Constitution, could, by a lawful treaty, acquire territory oyer 
which the acquiring power had no jurisdiction to hold and govern it, by 
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force of the instrument under whose authority the country was acquired; 
and the foregoing was the conclusion of this Court on the proposition. ·what 
was there announced was most deliberately done, and with a purpose. The 
only question ltere is, as I think, how far the po1cer of Congress is limited." " 

In conclusion, we have only to say, that it has for some years 

excited our special wonder to observe how politicians and parties, and 

even the people of the United States, go on in reference to this relation 

of the Federal Government to the Territories, apparently without think

ing of that portentous cloud which hangs upon our ·western horizon,

the Territory of Utah. The country is actually about to be precipitated 

into a Presidential election, in which the sweeping doctrine is to be 

proclaimed, - perhaps to be sanctioned, - that the Federal power can 

exercise no interference whatever with the local ancl municipal con

cerns of the inhabitants of any of its Territories; while, at this very 

day, a problem is before us at which statesmen may stand aghast, and 

which may call for all the Constitutional power that our fathers devised, 

and for all the physical resources that the country can spare, to enforce 

its supremacy. 

\Vith respect to the topic of slavery, as involved in the exercise 

of the jurisdiction which we contend rightfully belongs to Congress in all 

the Territories, we desire to say, that we advocate and earnestly pray for 

a return, if such a return be possible, to the policy of those who founded 

the Federal Government, and who administered it with the knowledge 

which, as its founders, they must have possessed. That policy was as far 

removed from all previous or abstract popular agitation of this question 

as it was eminently liberal, wise, and practical. Our fathers waited 

until they had a Territory to organize and a Territorial government to 

provide. When this practical duty was before them, they inquired who 

were the present, or who were likely to be the future, settlers; what 

would subserve the interests, or be in accordance with the wishes, of 

those settlers; and, if the circumstances by which the case was surrounded 

seemed to requi1·e it, they sought for such a compromise of the merely 

sectional demands involved in it as justice, fairness, and comity would 

dictate. In this way, while they endeavored to guard the Southern 

• Opinion of Mr. Justice Catron in the case of Dred Scott, 19 Howard, 522-3. 
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Territories (even before the year 1808) against the introduction of fresh 

slaves from Africa, they permitted Southern men to enter those Territo

rit•s with the slaves which they already possessed. In this way, too, 

they succeeded, both before and after the Constitutiou, in impressing 

-an unalterable condition of freedom upon the whole region north

west of the Ohio. They thus made Free States and Slave States, side 

by side, without sectional feuds, down to the time of the Missouri 

Compromi~e, which was the first occasion on which this question 

seriously threatened the harmony of the Union. How the dangers of 

that occasion were avoided, all of us understand. 

Since that period, what has the history of the country demonstrated? 

It has shown, beyond the possibility of denial, that, whenever popular 

agitation begins in reference to what is called the extension of slavery, 

it inevitnbly runs into a chronic inflammntion of the sectional passions, 

engendering extrarngant doctrines and unreasonable demands, at both 

ends of the Union. In the South, such doctrines and demands take 

the shape of a revival of the slave-trade, and the scriptural_ warrant 

for ;.ilnvery: in the North, a fierce and uncalled-for hostility to the 

special feature of Southern society becomes developed into plots and 
conspiracies for the liberation of those over whose condition we have 

neither a legal nor a moral right of jurisdiction, and in the execution of 

which not a single step can be taken w.ithout bloodshed. Now, unless 

we mean to go on in this way until we have created both a civil and 

a servile war for the gratificution of a few madmen, we must consider 

what are our duties, and must proceed resolutely to discharge them. 

One of the first of our dutie~, which iti as much incumbent on the 

people of the South as it is on the people of the North, is to divest 

oursclve;; of the influence which an exaggerated sense of the importance 

of this Territorial-slavery question has exerted over our minds. It has 

been found, in both sections, to be an engine useful to the politician. 

This very capacity of the subject-its cripacity to win votes for parties 

or indivi<lurils-should lead us to watch its treatment with the utmo~t 

jealousy, and to watch its influence over our;;elves. If, in so doing, the 

people of either section would calmly consider what degree of practical 

importance belongs at any time to this question, apart from all other 

matters involved in the relation of the Federal Government to the 
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Territories, they would find that its chief value consists in its power 

of creating political excitement; or, in other words, in its power for 

mischief. This being the case, our next imperative duty is to make 

ourselves fully sensible of the fact, that neither of the political partie;;, 

which are responsible for the agitation of this question, has dealt 

with it wisely or properly. The Democratic party, for example, found 

this question, six years ago, in reference to all the territory then de

manding organization, settled by a compromise which had stood on 

the statute-book for more than thirty years. They repealed that settle

ment; from what motive, we do not now inquire. They thus repudi

ated the policy of settling the character of particular Territories by 

Congressional compromise or arrangement; and, so far as they could 

do it, rendered a resort to that ancient and peaceful method exceedingly 

difficult, 1f not impractirable, hereafter. They thus entailed upon 

themselves the necessity of finding some rule, of a univer~al and perma

nent character, which would furnish a solution of the difficulty created 

by their abrogation of the old policy. In pursuit of this rule, they have 
been ever since 

"In wandering mazes lost." 

Agreeing only in their repudiation of the power of Congress to prohibit 

slavery in a Territory, they present the spectacle of a great national 

party seeking in the most contradictory ways for an answer to the 

question, - which they never should have suffered to ari~e,- What is 

the true condition of a Territory, when there is neither prohibition nor 

sanction of slai•ery by Congressional interference? 

We say this in no spirit of triumph or exultation ; for we regard it 
as a national misfortune, when a political party, strong by its ramifica

tions throughout the country, and renowned for its fidelity to the Union, 

paralyzes its own power of usefulness by such a course. It is difficult 

to conceive of a greater political error than the one that was thus com

mitted by the Demo~ratic party. It immediately gave rise to what 

ought to have been foreseen, - the pretension, on the part of their ex

treme Southern wing, that slavery goes into a Territory against the will 

of both Congress and the people of that Territory; while it compelled 

the Northern portion of the same party to look about for a doctrine on 

which they can exist in the Free States, and to finrl it in "popular 
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sovereignty," which overturns the supremacy of Congress on a vast 
many other subjects as well as on the subject of slavery.* 

But this was not all, if it was even half, of the evil. A political 

. party must have an antagonist in every free, constitutional government; 

and, although the Democracy succeeded in scattering their ancient op
ponents, another organization arose to be their adversaries. The denial 

by the Democratic party of the power of Congress to exclude slavery 
from a Territory, led the Republicans, of course, to embrace and 
defend that power; and, if the Republicans had contented themselves 

with the discharge of this obvious duty, they might have restored the 

Constitution to its true position, and have earned for themselves a title to 
be called benefactors of their country. This was their mission ; and 

rarely has there been a higher one presented to any political organiza
tion. But, easy as it may be to trace their error, it is not so easy to 
excuse it. They should have made' themselves the defenders of the 

supremacy of Congress over the Territories, and should have vindicated 
its power to deal with slavery therein, as with all other things, -whether 

by compromise, or by naked legislation without compromise. But here 
they should have stopped. 

Instead of this, they mingled with this great argument-which 
demanded Southern as well as Northern support, and to which the 

South should have been won by the power of reason and the persuasive 
gentleness of brotherly love- the untenable dogma, offensive at once 
to Southern pride, that the power is a power to prohibit, and includes no 

authority to establish or sanction, slavery. They declared, that, every

• As we write these paragraphs, we read in the " Chicago Times," a paper in the 
interest of llfr. Douglas, that, "from the day of Mr. Douglas's triumph in Congress 
over the administration in the affair of Lecompton, he has been denounced as a traitor, 
and every man has been proscribed who avowed sympathy or conviction with him. 
The masterly Essay on •The Dividing Line between Local and Federal Authority' 
thus became necessary, as well to his own vindication as for the rescue of the pm·ty 
from impending ruin." 

An impartial spectator cannot fail to ask why it is that the Democratic party is 
exposed to "impending ruin;" and such a spectator cannot avoid seeing, that when 
a political party departs from established principles of the Constitution, seeking for 
new theories to take the place of plain Constitutional powers Jong recognized and 
acted upon, it must necessarily become divided against itself in the pursuit of such 
theories. Had the l\Iissouri Compromise been left undisturbed, neither l\Ir. Douglas 
nor "the administration" would ever have had occasion to contend about "popular 
sovereignty in the Territories." 
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where and under all circumstances, the slaveholder shall be excluded 
from the national domains, if he goes with the servants whom he 
possesses at home. They sought to rouse the Free States, by a general 
antislavery agitation, to a combination for the enforcement of a policy, 
the declaration of which increased instead of diminishing the perils to 
which the Constitutional power was already exposed. These were acts 
of consummate imprudence. They were acts which gave the control of 
the Republican party to its least reliable members ; made its fanatics 
leaders; and, of necessity, reduced it to the position of a purely sectional 
organization, to be feared and abhorred throughout one-half of the 
Union. Over this error, too, we have no feeling of gratification to 
indulge. It is mournful to see a noble cause frustrated by those to whose 
hands fortune has committed its defence. It is mournful to see a great 
Constitutional power which was lodged by our fathers in their frame of 
government, for wise and beneficent purposes, and which can alone 
furnish a safe means of disposing of questions which imperil our peace, 
thus put still further from its office by the indiscretion of those who 
ought to have gained for it the glad acquiescence of the whole land, by 
making the South to feel that her interest in its maintenance is even 
greater than the interest of the North. 



APPENDIX. 


A. 

Note on the Dred Scott Case, referred to ante, p. 25. 

THE decision of the Supreme Court of the United States in the Dred Scott 
case is so little understood, and its character as a judicial precedent is so 
generally mi~apprehended and so often misrepresented, that the following 
analysis of it may be useful. 

The plaintiff, Dred Scott, brought an action of trespass in the Circuit Court 
of the Unitecl States for the District of :Missouri, against the defenaant, Sand
ford, for the purpose of establishing his freedom; and according to the require
ments of law, in order to gain the jurisdiction of the Court, the plaintiff, in his 
writ, averred himself to be a " citizen" of the State of Missouri, and the 
defendant to be a "citizen" of the State of Xew York. The defendant filed 
a plea in abatement, alleging that the plaintiff is not a "citizen" of Missouri, 
because he is a negro of African descent, his ancestors having been of pure 
African blood, brought into this country and sold as slaYes. To this plea the 
plaintiff demurred; and, as by his demurrer he admitted the facts alleged in 
the plea, the sole question on the demurrer was the question of law, whether 
a negro of African descent, whose ancestors were slaves, can be a citizen of 
the United States, for the purpose of suing a citizen of another State than 
his own in a Circuit Court. The Circuit Court gave judgment for the plain
tiff on this question ; and the defendant was ordered to plead to the merits of 
the action. He did so; and the substance of his plea in bar of the action 
was, that the plaintiff was his (the defendant's) slave, and that he had a right 
to restrain him as such. Upon the issue joined upon this allegation, the case 
went to trial upon the merits, under an agreed statement of facts, which 
ascertained, in substance, that the plaintiff, who was a slave in Missouri in 
1834, was carried by his then master into the State of Illinois, and afterwards 
into that part of the Louisiana Territory in which slavery had been prohibited 
by the act of Congress called the Missouri Compromise, and was afterwards 
brought back to Missouri, and held and sold as a slave. The jury, under the 
instructions of the Court, found that the plaintiff, at the time of bringing his 
action, wa11 a slave; and the defendant obtained judgment. The plaintiff 
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then sued out a writ of error to the Supreme Court of the United States, 
which removed the whole record into that Court. 

It will be observed that the record, as brought into the Supreme Court, 
presented two questions : - , 

1. The question arising on the plea to the jurisdiction of the Circuit 
Court, whether a negro of African descent, whose ancestors were slaves, can 
be a citizen. 

2. The question involved in the nrdict and judgment on the merits, 
whether the plaintiff was a slave at the time he brought his action. This 
question involved, among others, the inquiry whether the Missouri Compro
mise, which prohibited the existence of slavery in the Territory where the 
plaintiff was carried, was constitutional or not. 

The importance and effect of the Dred Scott decision depend entirely upon 
the manner in which these questions were dealt with by the Supreme Court. 
If either of them was judicially decided by a majority of the Bench in the 
same way, the decision constitutes a judicial precedent, binding upon the 
Court hereafter, and upon all other persons and tribunals, until it is reversed 
in the same Court, to just the extent that such decision goes. If either of 
them was not judicially decided hy a majority of the Bench in the same way, 
there is no precedent and no decision on the subject; and the case embraces 
only certain individual opinions of the judges. The following analysis will 
determine what has been juclicially decided. The reader will observe, that, 
when the plea in abatement is spoken of, it means that part of the pleaclings 
which raised the question whether a negro can be a citizen: the merits of the 
action comprehend the question whether the plaintiff was a slave, as affected 
by the operation of the Missouri Compromise, or otherwise. Keeping these 
points in view, every reader of the case should endeavor to ascertain the true 
answers to the following questions: 

I. How many of the judges, and which of them, held that the plea in 
abatement was rightfully before the Court, on the writ of error, so that they 
must pass upon the question whether a negro can be a citizen? 

Answer. - Four: Chief-Justice, and Justices 'Vayne, Daniel, and Curtis. 
II. Of the above four, how many expressed the opinion that a negro can 

not be a citizen ? 
Answer. - Three: Chief-Justice, and Justices 'Vayne and Daniel. 
Judge Curtis, who agreed that the plea in abatement was rightfully before 

the Court, held that a negro may be a citizen, and that the Circuit Court, 
therefore, rightfully had jurisdiction of the case. 

The opinions of these four judges on this question are to be regarded as 
judicial; they having held that the record authorized and required its deci
sion. Dut as there are only three of them on one side of the question, and 
there is one on the other, and there were five other jmlges on the bench, 
there is no judicial majority upon this question, unless two at least of the 
other five concurred in the opinion that the question arising on the plea in 
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abatement was to be decided by the Supreme Court, and also took the same 
view of that question with Judges Taney, 'Vayne, and Daniel. 

But, in truth, there is not one of the other five judges who concurred 
with the Chief-Justice and Judges Wayne and Daniel on either of the above 
points. 

Judge Nelson expressly avoided giving any opinion upon them. Indeed, 
he seems to have leaned to the opinion, that the plea in abatement was not 
before him : but, after saying there may be some question on this point in 
the Courts of the United States, he goes on to say, "In the view we [I] have 
taken of this case, it will not be necessary to pass upon this question; and 
we [I] shall therefore proceed at once to an examination of the case upon its 
merits." He then proceeds to decide the case upon the merits, upon the 
ground, that, even if Scott was carried into a region where slavery did not 
exist, his return to ~Iissouri, under the decisions of that State, is to be 
regarded as restoring the condition of servitude. Judge Nelson has never 
given the opinion that a negro cannot be a citizen, or that the l\lissouri Com
promise was unconstitutional, or given the least countenance to either of 
these positions. 

Judge Grier, after saying that he concurred with Judge Nelson on the 
question embraced by his opinion, also said that he concurred with the Chief
J ustice that the Missouri-Compromise Act was unconstitutional. 1Ie neither 
expressed the opinion that a negro cannot be a citizen, nor did he intimate 
that he concurred in that part of the opinion of the Chief-Justice : on the 
contrary, he placed his concurrence in the disposal of the case, as ordered by 
the Court, expressly upon the ground that the plaintiff was a slave, as alleged 
in the pleas in bar. 

Judge Campbell took great pains to avoid expressing the opinion that a 
free negro cannot be a citizen, and has given no countenance whatever to 
that dogma. He said, at the commencement of his opinion, after reciting the 
pleadings, "1\Iy opinion in this case is not affected by the plea to the juris
diction, and I shall not discuss the question it suggests." Accordingly, in 
an elaborate opinion of more than twenty-five pages 8vo, he confines himself 
exclusively to the question, whether the plaintiff was a slave; and he adopts 
or concurs in none of the reasoning of the Chief-Justice, except so far as it 
bears upon the evidence which shows that the plaintiff wa~ in that condition 
when he brought his suit. He concurred with the rest of the Court in 
nothing but the judgment; which was, that the case should be dismissed from 
the Court below for want of jurisdiction ; and that want of jurisdiction, he 
takes good care to show, depends, in his view, on the fact that the plaintiff 
was a slave, and not on the fact that he was a free negro, of African descent, 
whose ancestors were slaves. 

Thus there were only three of the judges who declared that a free negro, 
of African descent, whose ancestors were slaves, cannot be a "citizen," for 
the purpose of suing in the Courts of the United States, and whose opinions 



41 


on this point are to be regarded as ;"udicial, because they were giTen under 
the accompanying opinion, that the question was brought before them on the 
record. As three is not a majority of nine, the case of Dred Scott does not 
furnish a judicial precedent or judicial decision on this question. 

'Vith regard to the other question in the case, - that arising on what has 
been called the merits, - the reader will seek an answer to the following 
questions: 

I. Of the judges who held that the plea in abatement was rightly before 
them, and that it showed a want of jurisdiction in the Circuit Court, how 
many went on, notwithstanding their declared opinion that the case ought to 
haTe been dismissed by the Circuit Court for that want of jurisdiction, to con
sider and pass upon the merits which involved the question of the constitu
tional validity of the ::\Iissouri Compromise? 

Answer. - Three: Chief-Justice, and J U(iges 'Vayne and Daniel. 
II. Of the above three judges, how many held the Missouri-Compromise 

Act unconstitutional ? 
Answer. - Three: the same number and the same judges. 
III. Of the judges who did not hold that the question of jurisdiction was 

to be examined and passed upon, and gave no opinion upon it, how many 
expressed the opinion on the merits that the Compromise Act was void? 

Answer. -Three: Judges Grier, Catron, and Campbell. 
IV. Of the remaining three judges, how many gave no opinion upon 

either of the two great questions, - that of citizenship, or that of the vali
dity of the Compromise ? 

Answer. - One: Judge X elson. 
V. Of the remaining two judges, how many, who held that the question of 

citizenship was not open, still expressed an opinion upon it in favor of the 
1ilaintiff, and also sustained the validity of the Compromise? • 

Answer. - One: Judge McLean. 
VI. The remaining judge (Curtis) held that the question of citizenship 

was open upon the record; that the plaintiff, for all that appeared in the plea 
in abatement, was a citizen; and, consequently, that the Circuit Court had 
jurisdiction. This brought him necessarily and judicially to a decision of the 
merits, on which he held that the Compromise Act was valid. 

Thus it appears that six of the nine judges expressed the opinion that the 
Compromise Act was unconstitutional. But, in order to determine whether 
this concurrence of six in that opinion constitu~cs a judicial decision or pre
cedent, it is necessary to see how the inajority is formed. Three of these 
judges, as we have seen, held that the Circuit Court had no jurisdiction of 
the case, and ought to have dismissed it, because the plea in abatement 
showed that the plaintiff was not a citizen; and yet, when the Circuit Court 
had erroneously decided this question in favor of the plaintiff, and had ordered 
the defendant to plead to the merits, and, after. such plea, judgment on the 
merits had been given against the plaintiff, and he had brought the record 
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into the Supreme Court, these three judges appear to have held that they 
could not only decide judicially that the Circuit Court was entirely without 
jurisdiction in the case, but could also give a judicial decision on the merits. 
This presents a very grave question, which goes to the foundation of this case 
as a precedent or authoritative decision on the constitutional validity of the 
Missouri-Compromise Act, or any similar law. 

If it be true, that a majority of the Judges of the Supreme Court can ren
der a judgment ordering a case to be remanded to a Circuit Court, and there 
to be dismissed for a want of jurisdiction, which three of that majority declare 
was apparent on a plea in abatement, and these three can yet go on in the 
same breath to decide a question involved in a subsequent plea to the merits, 
then this case of Dred Scott is a judicial precedent against the validity of the 
Missouri Compromise. But if, on the other hand, the judicial function of 
each judge who held that the Circuit Court was without jurisdiction, for rea
sons appearing in a plea to the jurisdiction, was discharged as soon as he had 
announced that conclusion, and given his voice for a dismissal of the case on 
that ground, then all that he said on the question involved in the merits was 
extra-judicial, and the so-called "decision" is no precedent. 'Vhenever, 
therefore, this case of Dred Scott is cited hereafter in the Supreme Court as a 
judicial decision of the point that Congress cannot prohibit slavery-in a Ter
ritory, the first thing that the Court will have to do will be to consider and 
decide the serious question, whether they have made, or could make, a judi
cial decision that is to be treated as a precedent, by declaring opinions on a 
question involved in the merits of a judgment, after they had declared that 
the Court which gave the judgment had no jurisdiction in the case. 

\Vhen it is claimed, therefore, in grave State-papers or elsewhere, whether 
in high or low places, that the Supreme Court of the United States, or a 
majority of its judges, has authoritatively decided that Congress cannot pro
hibit slavery in a Territory, it is forgotten or overlooked, that one thing 
more remains to be debated and determined; namely, whether the opinions 
that have been promulgated from that Bench adverse to the power of Congress 
do, in truth and in law, constitute, under the circumstances of this record, an 
actual, authoritative, judicial decision. 

These observations respecting the Dred Scott case are submitted to the 
public, and especially to the legal profession, with the most entire respect for 
the several judges; with every one of whom, the writer believes he may say, 
he has the honor to sustain friendly relations, as he certainly reverences their 
exalted functions. In perfect consistency with these sentiments, he may be 
permitted to say, that whatever may be thought of the expediency of express
ing opinions on every question brought up by a record, or argued at the bar, 
there must always be a subsequent inquiry how far such opinions, in the 
technical posture of the case, as it was presented and disposed of, make a 
jurlicial decision. 
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B. 

Note on the Property View of SlavenJ, under the Constitution of the 


United States. 


It is difficult to appreciate the importance which some Southern men ap
pear to attach to the doctrine, that the Constitution of the United States 
recognizes slaves as property. It is a doctrine which cannot increase, 
by one jot or tittle, the security of the master's right. That right 
depends exclusively upon the law of the State, and is no more capable of 
being affected by the Federal Government, when the Federal Constitution is 
not held to recognize it as a right of property, than it is when the property. 
doctrine is admitted. In point of truth, the Federal Constitution takes notice 
of the existence of the status of slavery in three modes only. First, it 
secures to the federal authority, through the commercial power, the right to 
prevent the increase of persons in the condition of servitude by importation; 
and there, in this direction, it stops, leaving it entirely to each State to per
mit their increase by birth upon the soil of the State. Secondly, the Consti
tution recognizes the fact, that besides the " free persons, including those 
bound to service for a term of years, and excluding Indians not taxed," 
there may be in the States "other persons;" it permits each State, in 
making the basis of its Congressional representation, to add to its free popu
lation three-fifths of these "other persons;" and, as it is perfectly well 
known historically that this provision had reference to persons in the condi
tion of servitude, it is quite legitimate to say that the Constitution, through 
this provision, recognizes such servitude as an existing status of persons 
under the local law. Thirdly, the Constitution requires that "persons 
owing service" in one State, and escaping into another, shall not be dis
charged of their service in consequence of any law of the State into which 
they may have escaped, but shall be delivered up. 

Now, what i~ there, in all this, which looks like a recognition of the right 
of the master as a right of property, in the sense in which that term must be 
used by jurists? The Constitution neither defines, affects, nor deals with, the 
right itself. If it is the pleasure of the State to abolish it, those who were its 
subjects pass out of the scope of these pro,·isions of the Federal Constitution. 
If the State chooses to continue its sanction of the condition of senitude, 
these provisions continue to operate: they continue to operate so long as 
there are persons who come within the description, whether the State treats 
them as persons or as property, or as both. Indeed, under the provision 
relating to fugitives from service, there is no pretence to say that the Consti
tution looks to any property; for its terms embrace apprentices as well as 
slaves. 
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It is of some consequence to the harmonious working of our complex sys
tem of government, that the exclusive and irresponsible control of each State 
over the personal condition of its inhabitants should not be felt to be capable 
of being affected by any theory respecting the mode in which the Federal 
Constitution recognizes the peculiarities of that condition. Of course, no 
Slave State can ever permit its sovereign control over its inhabitants to be 
put for a moment in peril; not only because its peace and safety require a 
jealous defence of its own prerogative, but because that prerogative affords 
the only means by which we can rationally hope for a gradual amelioration 
of the condition of the African race. It scarcely seems desirable, therefore, to 
weaken the just foundations of this most important right, by maintaining 
theories which are in no way necessary to its defence. 

"rith regard to this property doctrine, as affording the means of securing 
to slaveholders an entrance into the Territories with their slaves, we are 
entirely unable to perceive its value. It will be conceded by every reflecting 
person, that, when the right so to enter the Territories is established, it is a 
mere abstraction; and that, unless some means of protecting and upholding 
the relation of master and slave are prorided under the local law, the relation 
will practically cease to exist. It is equally apparent that such protection 
can only be obtained by legislation, either Congressional or Territorial. If 
we suppose the application for a slave code to be made to Congress, how is 
the case strengthened by the property doctrine? If the property carried into 
a Territory is of such a character as to require the protection of a peculiar 
code, it is of very little consequence whether we call it property before it 
arrives, or call it something else; for, until the code is furnished, the thing 
itself is of no value. 'Vhether the necessary code shall or shall not be fur
nished, depends entirely upon the legislative discretion of Congress. As the 
appeal must be made to that discretion, it would seem to be far better to 
have the whole matter depend at once upon those large considerations of 
political expediency which should in the end govern it, rather than to under
take to control the legislative discretion by an artificial subtlety, which sup
poses a duty to do that which the legislative power cannot be compelled 
to do. 



POPULAR SOVEREIGNTY IN THE TERRITORIES. 


JUDGE DOUGLAS IN REPLY TO JUDGE BLACK. 

In Harpers' .Magazine for September I published an article on the dividing 
line between federal and local authority in the Territories of the United 
States. My sole object was to vindicate a principle to which I had been 
committed for many years-and in connexion with which I had recently 
been assailed with great bitterness and injustice-by a fair and impartial 
expositivu of the subject, without assailing any person or placing any one 
in a false position. A few weeks afterwards an anonymous review of my 
article made its appearance-first in the ·washington "Constitution," and 
subsequently in pamphlet form-under the following caption: "Observations 
on Senator Douglas' views of popular sovereignty, as expressed in llarpers' 
Magazine for September, 1859." . 

Instead of replying to the well-kn.own propositions which I had so often 
announced and defended in the Senate and before the country, for the last 
ten years, and whwh were embodied and expressed in Harper.~ JJiagazine for 
&ptember, the reviewer deemed it consistent with fair-dealing to ignore my 
real views· as expressed in the article to which he professed to reply, and 
attribute to me opinions which I had never entertained or expressed on any 
occasion. When the pamphlet containing this perversion of my opinions was 
first placed in my hands, I at once pointed out some of the most obvious and 
palpable of those misrepresentations, and denounced them in emphatic and 
indignant language, in a speech at ·wooster, Ohio. 

Here I was content to let the matter rest, and allow the public to form an 
impartial and unbiassed opinion upon the real positions which I had assumed 
in Harpers' :Magazine, without any reply from me to the legal argument 
which the writer of the anonymous pamphlet had made in opposition to my 
oJleged views upon a political question. 

On the Gth of this month, however, the same newspaper contained an 
appendix to this pamphlet, in reply to so much of my speech at \Vooster as 
pointed out and denounced the misrepresentations of my views as expressed 
in Ilarper, and announced Judge Black, the Attorney General of the United 
States, as the author of the pamphlet and appendix. Since the Attorney 
General of the United States has thus avowed the authorship of these assaults 
upon me, and flooded the country with them with the view, doubtless, of 
giving all aspirants, expectants, and incumbents of office to understand that 
he speaks "by authority" of those whose legal adviser he is, and that they 
are all expected to follow his example and join in the crusade, I have conclu
ded to reply to so much of his "Observations" as are calculated to obscure 
my real position by persistingly attributing to me opinions which I have never 
expressed, nor for a moment entertained. 

"FIGHTING THE JUDICIARY." 

For instance, the first act of injustice which I pointed out at Wooster, 
and proved to be untrue by undeniable facts, was his representation of 
me as "fighting the judiciary;" commanding the democratic party to 
"assault the Supreme Court of the United States;" not treating the court 
with "decent respect;" and much more of the same tenor. .All of which 
was calculated to convey to those who might not happen to know the con·. 
trary, the idea that, "in Harpers' Magazine for September, 1859," I had 
assaulted, traduced, and indecently treated the Supreme Court of the United 
States on account of their decision in the Dred Scott case! It was shown in 
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my speech at \Vooster that all these representations were pure inventions; 
that I had not written nor spoken one word in Harper or elsewhere in dis
paragement of the court or its decisions; that every reference or allusion 
to the court and its decision was in respectful terms of unqualified approba
tion; that in several places in the Harper article I not only endorsed, 
but largely quoted from the Dred Scott decision in confirmation of my 
own views ; that I had made more speeches in defence of the court in 
connexion with the Dred Scott case than any living man; that in the 
Illinois canvass last year, when assailed by the combined forces of the 
black republicans and the federal office holders, under the advice of my 
present assailants, I defended the court in more than one hundred speeches 
against their enemies and mine; and, in conclusion, I defied the writer 
of this pamphlet, and all others who are reckless enough to endorse its 
statements, to produce one word ever spoken or written by me disre
spectful of the court or in condemnation of its decision I Well, Judge 
Black, for himself and as .Attorney General for my confederated assail
ants, has replied to my ·wooster speech in his appendix; and what has 
he said on this point? What reply has he made to my poi:;itive denial of the 
truth of his allegations, and my demand for the production of the proof? 
Does he repeat the charge and produce the evidence to sustain its truth; or 
does he retract the charge and apologize for the injustice he has done. me? 
I had supposed that there was no alternative for a man of honor but to do 
the one or the other! Judge Black has done neither! Nor ia his conduct 
less exceptionable in respect to his allegation that I advocate the confisca
cation of private property by the territorial legislature, or that I have alter
nately affirmed and denied that the Territories are sovereign political com
munities --0r States, or that the Jeffersonian plan of government for the 
Territories, which I alleged to have been adopted, was in fact "rejected by 
Congress," or that I was attempting to establish a new school of politics 
by forcing new articles into the creed, and new tests of democratic faith, 
in violation of the Cincinnati platform. 

It is to be regretted that all political discussions cannot be conducted 
upon those elevated principles of fairness and honor which require every 
gentleman to state his antagonist's position fairly and truly, and correct any 
mistake he may have committed inadvertently the moment it is pointed out 
to him. 
· That I am or ever have been in favor of the confiscation of private 

property by the action of a territorial legislature, or by any other power on 
earth, is simply untrue and absurd. Nor is there any foundation or excuse 
for the allegation that I have ever assigned as a reason for such confiscation 
that the Territories were sovereign political communities. 

THE TERRITORIES, WITHOUT BEING SOVEREIGN COMMUNITIES, HAVE CERTAIN A1TRIBUTES 

OF SOVEREIGNTY. 

I have never said or thought that our Territories were sovereign political 
communities, or even limited sovereignties like the States of the Union. 
Sovereign States have the right to make their own constitutions and 
establish their own governments, and alter and change the same at pleasure. 
I have never claimed these powers for the Territories, nor have I ever 
failed to resist such claim when set up by others, as was done by the friends 
of a ·state organization in New Mexico and Utah some years ago, and more 
recently by the supporters of the Topeka and Lecompton movements in Kan
sas, where they attempted to subvert the authority of the territorial gov
ernments established by Congress, without the consent of Congress. 

While, therefore, I have always denied that the Territories were independ
-ent sovereign communities, it is true, however, that during the last ten years 
I have often said, and now repeat my firm conviction, that the people of 
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the Territories are entitled to all the rights, privileges, and immunities of 
self-government, in respect to their internal polity, subject only to the Con
stitution of the United States. The Attorney General is unable to com· 
prehend how the people of a dependent colony or Territory, can have any 
"attribute of sovereignty about them1'! Sometimes a child can be made 
to comprehend' a proposition which he does not understand, by present
ing to 11is mind an example which is familiar to him. The American 
colonies, prior to the revolution, presented thirteen examples precisely 
in point. The Attorney General muf!t be presumed to have read the 
history of the colonies, and to be familiar with these examples. 'I.'he 
fact cannot be successfully controverted, and ought to be admitted, that the 
colonies did claim, possess, and exercise legislative power in their respective 
provincial legislatures over all rightful subjects of legislation in respect to 
their domestic concerns and internal polity. They enacted laws for the pro
tection of life, liberty, and property; and in pursuance of those laws, they 
deprived men of life, liberty, and property, when the same became for· 
feited by their crimes. They exercised these high attributes of sovereign 
power during the whole period of their colonial dependency; and were 
willing to remain dependent upon the crown and obedient to the supremacy 
of Parliament in all matters which affected the general welfare of the empire 
without interfering with the internal polity of. the colonies. So with our 
Territories. They possess legislative ·power, which is only another form 
of expression for sovereign power, over all rightful subjects of legislation 
in respect to their internal polity, subject, of course, to the Constitution of 
the United States. 

TRE SOURCE OF TRE POWER OF SELF-GOVERNMENT. 

But the Attorney General does not perceive the analogy between the 
colonies and the Territories in this respect; nor does he recognize the pro
priety of tracing the principles of our government back through the revolu
tion for the pupose of instituting an inquiry into the grounds upon which 
the colonies separated from the parent country, and the fundamental prin
ciples established by. the revolution as the ·basis upon which our entire 
political system rests. Such an inquiry is deemed mischievous because 
it is calculated to disturb the repose of those who hold that the Terri
tories "have no.attribute of sovereignty about them;" that a "Territory 
has a superior in . the United States government upon whose pleasure 
it is dependent for its very existence, in whom it lives and moves and 
has its. being; who has made and can unmake it with a breath;" that 
it is only "a public corporation established by Congress to manage .the local 
affairs of the inhabitants, like the government of a city established by a 
State Legislature;" and that "there is probably no city in the United States 
whose powers are not larger than those of a federal Territory I" The learned 
Attorney General, having convinced himself by the study of that "primer 
of political science," which he claims to have "mastered," and kindly com
mends to my perusal, that Congress possesses the same sovereign power over 
the people and governments of the Territories that a sovereign State has over 
the municipal corporations of all the cities within its limits, or that the British 
Parliament claimed over the American colonies when it asserted its right t-0 
bind them in all cases whatsoever, deprecates all inquiry into the foundation 
of this right, and especially into the mode in which the claim was met by 
the colonies when it was attempted to be enforced by George III and hi111 
royal cabinet. . · · • , · . . ' · 

The authority of the King's Attorney General, and the terror which his 
anathemas were calculated to inspire, when supported by the King and his 
cabinet, were not sufficient .to stifle. the inquiry in those days. So long as 
this right of l?cal self-government was n_ot wantonly outraged, and its actual 
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enjoyment practically obstructed by the action of the imperial governnwnt, · 
the colonies were content with the possession and enjoyment of this sovereign 
power, without inquiry into its origin or source. But the instant that the 
British government attempted, both as a matter of right and in fact, to 
deprive them of the "free and exclusive power of legislation in their several 
provincial legislatures in all cases of taxation and internal polity," a serious 
and anxious inquiry was instituted into the origin and source of all legiti
mate political power. The result of the investigation was the disclosure of 
a fundamental and irreconcilable difference of opinion between the colonies 
and the British government in respect to the origin and source of all 
rightful political authority, which laid the foundation of our American 
Theory of government in antagonism to the European Theory. The colo
nies contended, on the one hand, that the power of self-government was 
inherent in the people of the several colonies, and could be exercised 
only by their authority and consent; while the British ministry insisted 
that the King of England and his government were the fountain and 
source of all political power and rightful authority in the colonies, which 
could be delegated to the people or withheld from them at the pleasure of 
the sovereign. Here we find the first practical assertion on this continent of 
the American theory that the power of self-government is inherent in and 
emanates from the people in each State, Territory, or colony, in opposition to 
the European theory that the King or Monarch is the fountain of justice and 
the source of all legitimate power. It is to be hoped that the Attorn~y General 
will be able to comprehend the distinction between these two antagonistic 
theories, since our entire republican system rests upon it, and the conduct 0£ 
our revolutionary fathers can be vindicated and justified only by assuming 
that the European theory is wrong and the American theory right. So 
long, I repeat, as the British government did not, in fact, deprive the colonies 
of the power of self-government in 'respect to their internal affairs, differences 
of opinion could be tolerated upon the theoretical question in regard to the 
source of the power; for the colonies were at liberty to claim, as they did 
claim, that they exercised it of their own inherent right, in conformity with 
the royal charters, which only prescribed the form of government under which· 
they were to exercise exclusive legislation in all cases affecting their internal· 
polity. vVhile, on the other hand, the British government could contend, as 
they did contend, that the colonies possessed the power, not in their own 
right, but as a favor graciously bestowed by the crown. Practically it 
made no difference, therefore, to the colonies whether the power was inherent 
or delegated-whether they possessed it in their own right, or as a gracious 
boon from the crown, so long as they were not disturbed in its exclusive 
possession and unrestricted enjoyment. So it is with the people of the 
'ferritorics. It makes no practical difference with them whether the power, 
of self-government, subject only to the Constitution, is inherent in them
selves, and recognized by Congress in the organic act; or whether Congress· 
possesses sovereign power over the Territories for their government, and 
has delegated it to them. \Vhichever be the source of the power, the result' 
is the same so long as their right of local self-government is not invaded. 

. ' - . 

ALL LEGISLATIVE POWERS APPERT.ADI' TO SOVEREIGNTY. 


By the terms of the Kansas-Nebraska act, and, indeed, of all the territorial· 
governments now in existence, "the legislative power of the Territory ex~ 
tends to all rightful subjects of legislation consistent with the Constitution, 
of the United States" and the provisions of the organic acts. · 

In the· face of this general grant or recognition of "legislative power" 
over "all rightful subjects of legislation," the Attorney General tells us that 
the Territocies "have no attribute of sovereignty about them." ·What does· 
he mean by attribute of ,sovereignty? "All legislative powers appertain to: 



sovereignty," says Chief Justice Marshall. Every legislative enactment 
involves an exercise of sovereign power; and every legislative body possesses 
all the attributes of sovereignty to the extent and within the sphere of its 
legislative authority. These propositions are recognized by the elementary 
writers as axiomatic principles which lay at the foundation of all municipal 
law, and are affirmed in the decisions of the highest judicial tribunals known 
to our Constitution. , , . 

·what, then, does the Attorney General mean when he says that the Terri
tories "have no attribute of sovereignty about them?" Surely he does not 
wish to be understood as denying that the Kansas-Nebraska act, and the 
organic act of every other Territory in existence, declares that "the legis
lative power of the Territory shall extend to all rightful subjects of legisla· 
tion." Does he mean to be understood as asserting that these several 
acts of Congress are all unconstitutional and void? If not, the Ten.,tories 
certainly have "legislative powers;" and the courts hold that "all leo-isla
tive powers appertain to sovereignty." "' 

SLAVERY INCLUDED IN THE GRANT OF LEGISLATIVE POWER. 

The fact is undeniable that it was the obvious intention of Congress, as 
manifested by the terms of these several organic acts, to recognize the 
right of the territorial legislature to exercise those legislative powers which 
the courts and jurists say appertain to sovereignty, over all rightful subjects 
of legislation so far as the Constitution will permit; and that slavery was 
not excepted, nor intended to be excluded from those "rightful subjects of 
legislation," for the plain and unerring reason that the fourteenth section 
of the same act provides that it is "the true intent and meaning of this act 
not to legislate slavery into any Territory or State, nor to exclude it therefrom, 
but to lea'/Je the people thereef perfectly free to form and regulate their domestic 
institutions in their own way, subject only to the Constitution of the United 
States." 

"Slavery," then, was not intended to be excepted from those" rightful sub
jects of legislation," but was the subject which was especially left to the 
people of the Territory to decide for themselves. The people of the Territory 
were not only to "regulate" the institution of slavery to suit themselves, 
but were to be left" perfectly free to form and regulate their own domestic 
institutions in their own way." The people were to be left free "to legislate 
slavery into any Territory," while they remained in a territorial condition, 
"or to exclude it therefrom," and "to legislate slavery into any State," after 
their admission into the Union," or to exclude it therefrom" just as they pleased, 
without any inteiference by Cong1·ess, and subject to no other. limitation or 
restriction than such as 'the Constitution of the United States might impose. 

The right of legislating upon the subject of slavery in the Territories 
being thus vested exclusively in the legislature thereof, in the same manner, 
and subject to the same restrictions, as all other municipal regulations, 
Congress, out of an abundance of caution, imposed a condition which 
would have existed even if the organic law had been silent in relation to it, 
to wit: that the territorial legislature should make no law upon the subject 
of slavery, or upon any other rightful subject of legislation, which was not 
consistent with the Oonstitutwn o/ the United States. This is the only limita
tion or restriction imposed upon the power of the territorial legislature 
upon the subject of slavery; and this limitation would have existed in its 
full force if the organic act had been silent upon the subject, for the reason 
that the Constitution being the paramount law, no local law could be made 
in conflict with it. , ·whether any enactment which the territorial legisla
ture may pass, in respect to slavery or any other subject, is or is not con
sistent with the Constitution," is a judicial question which the Supreme Court 
of the United States alone can authoritatively determine. 
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In order to facilitate the decision of all questions arising under the terri· 
torial enactments upon the subject of slavery especially, a provision 
was inserted in the 10th section of the Kansas-Nebraska bill, that "writs 
of error and appeals from the final decisions of the said supreme court 
[of the Territory J shall be allowed, and may be taken to the Supreme 
Court of the United States," without reference to the usual limitations in 
respect to the value of the property, "in all cases involving tule to slaves," and 
"upon any writ of habeas corpus, involving the queP.tion of personal freedom." 
This peculiar provision was incorporated into that bill for the avowed and 
only purpose of enabling every person who might feel aggrieved by the terri
torial legislation, or the decisions of the territorial courts in respect to 
slavery, to take an appeal or prosecute a writ of error directly to the Supreme 
Court of the United States, and there have the validity of the territorial law, 
unde111 which the case arose, and the respective rights of the parties affected 
by it, finally determined. Every man who voted for the Kansas-Nebraska 
bill agreed to abide, as we were all previously bound, by the Constitution, 
to respect and obey all such decisions when made. In this form the Kansas
N ebraska bill became a law. In pursuance of its provisions, the legislature 
of Kansas Territory have at different times enacted various laws upon the 
subject of slavery. They have adopted friendly and unfriendly legislation. 
'l'hey have made laws for the protection of slave property and repealed them. 
They have provided judicial remedies' and abolished them.· They have 
afforded ample opportunities to any man who felt aggrieved by their legisla
tion to present his case to the judicial tribunals, and obtain a decision from 
the Supreme Court of the United States upon the validity of any part or the 
whole of this legislation upon the subjeCt of slavery in that Territory. No 
man has seen proper to present his case to the court. No territorial enact
ment upon this subject has been brought to the notice of the court. No 
case has arisen in which the validity of these or any other territorial enact
ments were involved even incidentally. There was no one point or faet in 
the Dred Scott case upon which the validity of a territorial enactment or the 
power of a territorial legislature upon the subject of slavery could possibly 
have arisen. In that case, so far as the Territories were concerned, the only 
question involved was the constitutionality and validity of an act of Con
gress prohibiting slavery on the public domain where there was no territorial 
government; and the court in their decision very properly and emphatically 
repudiated and exploded the doctrine that Congress possesses sovereign 
power over the subject of slavery in the Territories, as claimed by Mr. 
.Buchanan in his letter to Mr Sanford, and by the republicans in their 
Philadelphia platform. The Dred Scott case, therefore, leaves the question 
open and undecided in respect to the validity and constitutionality. of 
the various legislative enactments in Kansas and New Mexico, and the 
other Territories upon the subject of slavery. "Whenever a case shall arise 
under those or any other territorial enactments, affecting .slave property or 
personal freedom in the Territories, and the Supreme Court of the United 
States shall decide the question, I shall feel myself bound, in honor and duty, 
to respect and obey the decision, and assist in carrying it into effect in good 
faith. But the Attorney General still persists in his objection that the Territo
ries cannot legislate upon the su~ject of slavery for the reason that such 
legislation involves the exercise of sovereign power. The Territory of New 
Mexico exercised sovereign power last year in passing an efficient code for 
the protection of· slave· property. Does the Attorney General still insist 
that it is unconstitutional? "When he shall institute judicial proceedings to 
test that question, I doubt not his friend Mr. Lincoln will volunteer his 
services to assist him in the argument, in return for the valuable services 
rendered him in the Illinois canvass last year which involved this identical 
issue. Since I have had some experience in defending the right of the 
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Territories to decide the slavery question for themselves, in opposition to the 
joint efforts of these distinguished opponents of popular sovereignty, I am not 
sure that I would not volunteer to maintain in argument before the Supreme 
Court the constitutionality of the slave code of New Mexico, even against 
such fearful odds. 
' But let us see upon what subjects the territorial legislatures are in the 
constant habit of making laws without objection from the Attorney General 
or anybody else. ' 

PROTECTION OF LIFE, LIBERTY, AND PROPERTY. 

The Territories are in the habit of enacting laws for the protection of the 
life, liberty, and property of the citizen, and, in pursuance of those laws, 
they are also in the habit of depriving the citizen of life, liberty, and 
property, whenever the same may become forfeited by crime. The right 
and propriety of exercising this power by the territorial governments 
have never been questioned. 'What higher act of sovereign power can any 
government on earth perform than to deprive a citizen of life in obedience 
to a law of its own making? If liberty be deemed more sacred than life, 
it is only necessary to remark that the Territories do, in like manner, deprive 
a citizen of liberty by imprisoning him for a term of years or for life, at 
hard labor or in solitary confinement, in compliance with the territorial law 
and judicial sentence. Can anything short of sovereign power lawfully de
prive a citizen of his liberty, load his limbs with chains, and compel him to 
labor upon the public highways or within the prison walls for no other 
offence than violating a territorial law? The property of the citizen is also 
seized and sold by order of court, and the proceeds paid into the public 
treasury as a penalty for violating the laws uf the Territory. If it be true 
that the Territories "have no attribute of sovereignty about them," the peo
ple of the United States have a right to know from their Attorney General 
why he, as the highest law officer of the government, permits, and does not 
take the requisite steps to put a stop to the exercise of these sovereign powers 
of depriving men of life, liberty, and property in Kansas, Nebraska, New 
Mexico, and the other Territories, under no other authority than the assumed 
sovereignty of a territorial government? It is ho answer to this inquiry 
to say that the sufferers in all these cases had forfeited their rights by their 
crimes. :My point is that it requires sovereign power to determine by law 
what acts are criminal_:_what shall be the punishment-the conditions upon 
which life may be taken, liberty restrained, and property forfeited. This 
sovereign power in the Territories is vested exclusively in the territorial 
legislatures-Congress never having assumed the right to enact a criminal 
code for any organized Territory of the United States .. 

POWER OF TAXATION FOR TERRITORIAL PURPOSES. 

The territorial governments are also in the habit of imposing and collect
ing taxes on all private property, real and personal, within their limits, 
to pay the expenses incident to the administration of justice and to raise 
revenue for county, town, and city purposes, and to defray such portion of 
the expenses of the territorial government as are not paid by the United 
States; and in the event that the owner refuses or fails to pay the assess
ment, the territorial authorities proceed to sell property therefor, and trans
fer the title and possession to the purchaser. The only limitation on the 
power of the territory in this respect is the proviso in the organic law, that 
"no tax shall be imposed upon the property of the United States; nor shall 
the lands or other property of non-residents be taxed higher than the lands 
or other property of residents." This exception and qualification in respect to 
the property of the United States and of non-residents is conclusive evidence 
that Congress intended to recognize the right of the territorial government 
to exercise the sovereign power of taxation in all . other cases. "rill the 
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.Attorney General inform us whether the taxing; power is not an attribute of 
sovereignty? And whether he intends by construction to nullify so much 
of the organic acts of the several Territories as recognize their right to ex
ercise the power of raising revenue for territorial purposes. It is impor
tant that the citizens of the United States-non-residents as well as 
residents of the Territories-should know whether all of their property in 
the Territories is exempt from taxation or not. In the classical language of 
the Attorney General, this "legislative robbery," which can alone proceed 
from sovereign power, should not be permitted to go on, if it be true that 
the Territories "have no attribute of sovereignty about them." 

POWER OF CREATING CORPORATIONS. 

The territorial legislatures are also in the habit of creating corporations
municipal, public and private-for counties, cities, and towns, railroads and 
insurance offices, academies, schools, and bridges. Is not the power to 
create a corporation an " attribute of sovereignty?" Upon this point Chief 
Justice .Marshall, in delivering the unanimous opinion of the court, once said: 
"On what foundation does this argument rest? On this alone; that the 
power of creating a corporation is one appertaining to sovereignty, and is 
not expressly conferred on Cong-ress. This is true. But all legislative 
powers appertain, to sovereignty." 

ONE OF TWO CONCLUSIONS FOLLOWS. 

Since it can no longer be denied, with any show of reason or authority, 
that all legislative powers appertain to sovereignty, the Attorney General 
will be obliged to take shelter behind one of two positions-

Either that the Territories have no legislative powers, and, consequently, 
no rig·ht to make laws upon any subject whatever; 

01-, that they have sovereign power over all rightful subjects of legislation 
consistent with the Constitution of the United States, as defined in the organic 
acts, without excepting slavery. 

With all due respect, the first proposition is simply abstird. It contradicts 
our entire history. It nullifies the most essential provisions of. the organic 
acts of all our Territories. It blots out the legislative department in all our 
territorial governments. It leaves the people of the Territories without any 
law, or the power of making any, for the protection of life, liberty, or pro
perty, or of any valuable right or privilege pertaining to either; and drives 
the country, by the necessity of the case, to accept the Philadelphia repub
lican platform of 1856, "that Congress possesses sovereign power over the 
Territories of the United States for their government." 

The second' proposition, however, is in harmony with the genius of our 
entire political system. It rests upon the fundamental principle of local self
government as laid down by the continental Congress in 1774, and ratified 
by the people . of each of the thirteen colonies in their several provincial 
legislatures as the basis upon which the revolutionary struggle was con
ducted. 

It preserves the ideas and principles of the revolution as affirmed in the 
Jeffersonian plan of government for the Territories in 1784, and confirmed 
by the Constitution of the United States in 1787. 

It conforms to the letter and spirit of the compromise measures of 1850, 
and of the Kansas-Nebraska act of 1854, and of all our territorial govern
ments now in existence. · 

"It is founded," as Mr. Buchanan said in his letter accepting the presiden
tial nomination, "on principles as ancient as free government itself, and 
fa accordance with them has simply declared that the people of a Territory, 
like those of a State, shall decide for themselves whether slavery shall or 
shall not exist within their limits." "·what a happy conception, then, was 
it for Congress to apply this simple rule-that the will of the ~ajority shall 
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govern~to the settlement of the question of domestid slavery in the Terri
tories!"~( Inaugural Address cf President Buchanan.) 

18 SLAVERY A FEDERAL OR LOCAL INSTITUTION? 

Since the .Attorney General persists in his denial that the Territories can 
legislate for themselves upon the subject of slavery, there is no alternative 
left to him but the assumption that Congress possesses sovereign power over 
that question in the Territories as claimed by the repulilicans in their 
Philadelphia platform and by Mr. Buchanan in his letter to Mr. Sanford. 
Surely the power to legislate upon that and all other rightful subjects of 
legislation exists somewhere. Every "right of property, private relation, 
condition, or stalus, lawfully existing" in this country, must of necessity be 
a rightful subject of legislation by some legislative body. ·where does this 
sovereign power of legislation for the Territories reside? It must be in one 
of two places-either in Congress or in the Territories. It can be nowhere 
else, and must exist somewhere. The .Abolitionists insist that Congress 
possesses sovereign power over the Territories for their government, and, 
therefore, the North, having the majority, should prohibit slavery. The 
Democrats contend that Congress has no rightful authority to legislate upon 
this or any other subject affecting the internal polity of the people, and that 
"the legislative power of the Territories extends to all rightful subjects of 
legislation consistent with the Constitution." .All powers which are federal 
in their nature are delegated to Congress. Those which are municipal and 
domestic in their character are "reserved to the States respectively, or to 
the people"-" to the States" in respect to all of their inhabitants, and "to 
the people" of the Territories prior to their admission as States. To which 
class of powers does the question of slavery belong ? Is it a federal or 
municipal institution? If federal, it appertains to the federal government, 
and must be subject to the legislation of Congress. If municipal, it lielongs 
to the several States and Territories, and must be subject to their local 
legislation. The Constitution of the United States has settled this question. 
A slave is defined in that instrument to be "a person held to service or 
labor in one State, under the laws therecf;" not under the laws of the United 
States; not "by virtue of the Constitution of the United States;" not by 
force of any federal authority; but "in one State under the laws thereof:" 
So the fugitive slave law of 1793, which was modified and continued in 
force by Congress in 1850 as one of the compromise measures of that year, 
recognizes slavery as existing in the Territories under the laws thereef, as 
follows: 

"That when a person held to labor in any of the United States, or in either of the Terri
tories on tho north, west, or llOUth of the river Ohio, UNDER THE LA.ws THEREOF, shall escape into any 
other of said States or Territories," &c. 

The Supreme Court of the United States have decided that "the state of 
slavery is deemed to be a mere municipal regulation, founded upon and 
limited to the range of the territorial laws." (16 Peters, 611.) Being "a 
mere municipal regulation," the right to legislate in regard to it would seem 
to belong to that legislative body which is authorized to legislate upon all 
rightful subjects of municipal legislation. Can Congress take cognizance 
of a "mere municipal regulation" in a 'ferritory, which, in the language of 
the Supreme Court, "is founded upon and limited to the range of territorial 
laws?" The Republicans, in their Philadelphia platform, say yes l The 
Democrats, in their Cincinnati platform, say no l ·what says Judge Black? 
Where, Mr. Attorney General, does this sovereign power to legislate upon 
the "municipal regulation" of slavery reside ? Is it in Congress or in the 
Territories? If in Congress, has it not been delegated to the Territory in 
the organic act under the general grant of "legislative power" over "all 
rightful subjects of legislation consistent with the Constitution ?" If in the \ 
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Territory, has it not been recognized by Congress in the same act? Which· 
ever be the source of the power, the conclusion is irresistible that the Ter
ritories possess the full power, subject, of course, to the Constitution as in 
all other cases. If, however, slavery exists in the Territories by virtue of 
the Constitution of the United States, as is contended, it is the imperative 
duty of Congress to provide for it adequate protection. I can respect the 
position of those who, so believing, demand federal legislation for the 
protection of a constitutional right; but what are we to think of those who, 
while conceding the right, refuse to comply with a constitutional obligation 
from motives of political expediency? There can be no exception to the 
rule that a right guaranteed by the Constitution must be protected by law 
whenever legislation may be essential to its enjoyment. . 

HAVE CITY CORPORATIONS LARGER POWERS THAN FEDERAL TERRITORIES? 

Not content with having stripped the Territories of all power to enact 
laws for the protection of life, liberty, and property, and for the regula· 
tion of their internal polity, all of which appertain to sovereignty, the At
torney General dwarfs the territorial governments below the size of ordinary 
city corporations. He says: "Indeed, there is, probably, no city in the 
United States whose powers are not larger than those of a federal Territory." 
What are the powers of an ordinary city corporation? To levy taxes for 
municipal purposes-to provide for the collection of the revenue--to sell 
private property for the non-payment of taxes-to execute the title, and trans
fer the possession to the purchaser, in case of forced sales-to impose fines 
and penalties, and inflict punishments for the violation of corporation ordi
nances. These are some of the powers usually exercised by city corporations. 
Are not these powers all attributes of sovereignty? Surely he will not deny 
that they are, since the whole burden of his argument is, that nothing short 
of sovereign power can deprive a man of his property. How do these sove
reign powers become vested in the city corporations? Probably his answer 
would be that the several States, within whose jurisdiction these cities are 
situated, as political sovereignties, have the undoubted right to delegate a 
portion of their sovereign power to those municipal corporations. The 
answer is satisfactory thus far; but it must be remembered that some of 
these cities are situated in the Territories, beyond the jurisdiction of any 
sovereign State, and that their municipal governments exist solely by virtue 
of territorial authority. vVhere do the city corporations in the Territories 
get the sovereign power to lay out -and open streets through private pro
perty-to condemn the land and divest the owner of his title without his 
consent and against his protest? Where do they get the power to impose 
taxes upon the adjoining lands to pay the cost of grading and paving the 
streets, and to sell the lands, and transfer the title and possession to the 
purchaser for the non-payment of taxes? These things are being done con
stantly in Leavenworth, Omaha, Santa Fe, and indeed in all the territorial 
cities. Where do they get the power? for surely it pertains to sovereignty. 
From the Territorial governments? vVe are told that they" have no attributes 
of sovereignty about them." It is not satisfactory to tell us that these city 
governments have "larger powers than those of the federal Territories," by 
whose authority they were created and hold their existence, unless we are 
informed from what source they derive those "larger powers." Does the 
creature possess larger powers than the creator? Does the stream rise higher 
than its source? 

llere, again, the Attorney General is driven into a position where he is 
compelled to abandon his ground, that the Territories "have no attribute 
of sovereignty about them," and acknowledge that they have legislative 
powers, at least to the extent of creating city corporations, and delegating to 
them the sovereign power of taxation for municipal purposes, and divesting 
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the title to private property for non-payment of taxes, or pronounce the whole 
system of territorial legislation unconstitutional and void, and deny their 
power to make laws upon any subject whatever, and finally to fall back on 
the abolition platform, and assert that Congress possesses sovereign power 
over the Territories for their government in all cases whatsoever. 
DO THE CITIZENS OF THE STATES FORFEIT THEIR INHERENT RIGHT OF SELF-GOVERNMENT 

BY REMOVING INTO THE TERRITORIES OF THE UNITED STATES? 

\Vho are the people of the Territories that they "have no attributes of 
sovereignty about them?" They are emigrants, mostly, from the several 
States of the Union. It .is conceded that the people of each State possess 
the inherent right of self-government in respect to all of their internal affairs. 
The question then arises, if citizens of Virginia possess this inherent 
right while they remain in that State, whether they forfeit it by removing to 
a Territory of the United States? They certainly do not forfeit it, unless 
there ii;; something in . the Constitution of. the United States which divests 
them of it. Is there anything in the Constitution which deprives the citizens 
of the several States of their inherent right of self-government the moment 
they remove to a Territory? The only provision which has any bearing upon 
this subject is· the 10th amendment, which provides that all powers not 
granted to Congress nor prohibited to the States are "reserved to the States 
respectively, or to the people." Inasmuch as the right to govern the people 
of the Territories, in relation to their internal polity, is not delegated to 
Uongress, it necessarily follows that it is "reserved to the people" until they 
become a State, and from that period to the new State, in the same manner 
as to the other "States respectively." This right of self-government, heing 
a political right, cannot be exercised by the people until they are formed 
and organized into a political community. By the Constitution it is the 
right and duty of Congress to organize the people of the 'l'erritories 
into political communities, and, consequently, the people of the Territories 
cannot exercise the right of self-government until Congress shall have 
determined that they have people enough to constitute a political com
munity-that they are capable of self-government-and may safely be 
intrusted with legislative power over all rightful subjects of legislation 
consistent with the Constitution. ·when Congress shall have determined 
all these questions in the affirmative, by organizing the people of a Ter
ritory into a political community, with a legislature of their own election, 
the inherent right of self-government attaches to the people of the Terri
tory in pursuance of the organic act, and "extends to all rightful subjects 
of legislation consistent with the Constitution." If this conclusion be 
not correct, it necessarily follows that the people of the States forfeit 
3.ll their inherent power of self-government the moment they cross the 
State line and enter a Territory of the United States. By what authority 
arc these inherent rights divested? There can be no other power or 
paramount authority than the Constitution of the United States. Does 
that instrument forfeit or divest the right of the people to exercise the 
inherent power of self-government anywhere, except in the District of 
Columbia and such other places as are expressly provided for in the Con
stitution? On the contrary, it expressly recognizes and reserves the right 
not only "to the States respectively, but to the people." ·where, then, is 
the authority for saying that. the people of the several States forfeit and 
become divested of all their political rights and inherent powers of self
government the moment they cross a State line and enter a Territory of 
the United States? It certainly cannot be found in the Constitution. 

THE JEFFERSONIAN PLAN OF GOVERNMENT FOR THE TERRITORIES • 

. Despairing,~however, of being able to make the _Attor~ey General com
prehend the distinction between independent sovereign States, which have 
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the power to make their own constitutions and establish their own govern
ments, and dependent colonies or territories, which have the right to 
govern themselves in respect to their internal polity, in conformity to the 
organic law by which they were established, I will proceed to notice his 
contradiction of my positive statement that the Jeffersonian plan of gov· 
ernmeut for the Territories was adopted by the Congress of the Confedera
tion on the 23d day of April, 1784. Ile has truly a summary mode of dis
posing of important historical facts when they stand in the way of his line 
of argument, which is peculiar to himself. Are the people of the United 
States prepared to believe that their learned Attorney General would be so 
reckless as to deny a well-known historical fact which appears of record, 
without even referring to the journal for the day on which I had stated the 
event to have taken place? However this may be, the truth remains as 
stated in Harper, that the Jeffersonian plan was adopted by Congress on the 
23d day of April, 1784, the assertion of Judge Black to the contrary not
withstanding. By reference to the fourth volume of the printed journals~of 
the Congress of the Confederation, on page 378, will be found the following 
entry: 

''Congress resumed the consideration of the report of a committee on a plan for a tem
porary government of the Western Territory. 

"A motion was made by Mr. Gerry, seconded by Mr. Williamson, to amend the report 
by inserting after the words 'but not of voting,' the following clause: 

"That measures not inconsistent with the principles L'f the confederation, and necessary 
for the preservation of peace and good order among the settlers in any of the said new 
States, until they shall assume a temporary government as aforesaid, may, from time to 
time, be taken by the United States in Congress assembled." 

The precise language of this amendment should ue carefully noted. It 
confers, and at the same time defines and limits, the only power which it was 
deemed wise and safe at that day to permit Congress to exercise over the 
Territories or-" New States" as they were then called, to wit: 1st, that they 
should only exercise such powers as were "necessary for the preservation 
of peace and good order among the settlers;" and 2d, that even those powers 
should only be exercised by Congress over the settlers "until they shall 
assume a temporary government as aforesaid!' 

So it appears that from the day that the Territory was organized under a 
temporary government, with a legislature elected by the resident inhabitants, 
the power of Congress, even "for the preservation of peace and good order 
among the settlers," ceased; and, the people thereof were left perfectly free 
to form and regulate their domestic institutions in their own way, subject 
only to "the principles of the confederation," which conferred on Congress 
no power over the domestic concerns and internal polity of the people, neither 
in the States nor in the Territories. . 

Now let us see whether it be true, as asserted by Judge Black, that this 
J eifersonian plan "was rejected by Congress and never afterwards referred to 
by Mr. Jefferson himself." 

On the next page, 379, of the same volume of the journal, will be found 
the following entry: 

"The amendment of Mr. Gerry being adopted, the report as amended was agreed to 
as follows:"-Here the journal contains the entire Jeffersonian plan, the substance of which 
was embraced in my article in Harper. On the next page, 380, at the end of the Jeffer
sonian plan, will be found the following entry:

" On the question to agree to the foregoing, the ·yeas and nays being required by Mr. 
Beresford: · 
N.Hampshire-Mr. Foster----- Aye. }A Connecticut-Mr. Sherman'-~ Aye. !. A 

Blanchard •• Aye. ye. Wadsworth Aye. f ye. 
Massachusetts-Mr. Gerry----- Aye. lA New York-Mr. De Witt.•••• Aye. lA e 

Partridge •• Aye. f ye. ' . Paine•• ---- Aye. f y . 
Rhode Island-Mr. Ellery----- Aye. } A New Jersey-Mr. B?atty. --·· Aye. !. Aye. 

· Howell. ____ Aye. ~e. Dick~--•-- Aye. f 



0 

13 


Pennsylvania-Mr. ltifilin ••••• Aye.} Maryland-Mr. Stone ••••••• Aye. l A 
Montgomery•• Aye. Aye. Chase ••••••• Aye. f ye. 
Hand•••••••• Aye. N. Carolina-Mr. Williamson. Aye. } A 

Virginia-Mr. Jefferson_----·- Aye.} · Speight•••• Aye. ye. 
Mercer••••• ---- Aye. Aye. South Carolina-l\1r. Head... No. l N 
!\fonroe ···-··--· Aye. Beresford No. f • 

u So it was resolved in the affirmative." 

Thus it appears by the journal that the Jeffersonian plan of government for 
the Territories; instead of having been "r~jected by Congress," was actually 
adopted by the vote of ten States out of the eleven, and by the voice of 
twenty-two members out of the twenty-four present. 

The importance of destroying the authority of this measure, and of the 
almost unanimous vote of the States and of the members of Congress by 
which it was adopted, is apparent when we consider that even the Attorney 
General of the United States would feel some delicacy in charging Thomas . 
Jefferson and his illustrious associates with devising a flagrant scheme of 
"legislative robbery"-a projet "to license a band of marauders to despoil 
the emigrants crossing .their territory"-a measure for "the confiscation of 
private property" and seizing it "for purposes of lucre or malice!" It will 
be observed that this error in respect to the rejection of the Jeffersonian 
plan is not corrected by Judge Black in his appendix. 

CONFISCATION OF PRIVATE PROPERTY-POWERS OF A CONSTITUTIONAL CONVENTION IN 

A TERRITORY • . ) 

··In ret-ipect to the painful apprehensions which afilict the Attorney General, 
that if we concede. to the Territories all the rights of self-government in 
respect to their internal polity, they may confiscate all the private property 
within their limits, and "may order the miners to give up every ounce of 
gold that has been dug at Pike's Peak," I have only to say that the Supreme 
C~urt of the United States, in the Dred Scott case, have decided that under 
the Constitution of the United States a man cannot be dcpriv~d of life, 
liberty, or property in a Territory without due process of law; nor can private 
property be taken for public uses in a Territory without just compensation; 
and that I approve of the decision. · 

In regard to his declaration "that no such power is vested in a territorial 
legislature, and that those who desire to confiscate private property of any 
kind must wait until they get a constitutional convention, or the machinery of a 
State g·overnment in their hands," I have to say that I am not aware that 
the people of a. Territory, when assembled. by their representatives in a 
"constitutional convention," without the consent ef Congress, for the purpose. 
of subverting the territorial government established by Congress, (as was 
the case with the Topeka· and Lecompton conventions,) has any higher or 
greater power than when...assembled in their legislature in pursuance of the 
constitution and the act of Congress. Judge Black frequently refers to 
what he calls" a constitutional convention" of a Territory, (which is nothing 
more nor less than a body of men assembled under the authority of a terri
torial legislature, without the consent of Congress, to form a constitution to 
take the place of the organic act passed by Congress,) as having full and. 
complete sovereign power over the question of slavery and every other sub
ject pertaining to· their internal polity, when he denies the same power to; 
the people and legislature of the Territory by whose authority alone the 
conYentiou has any legal existence or power. \Vhat authority can any such 
"constitutional convention" have except that which it derives from the ' 
legislature which called it into existence, or from the people of the Territory 
by whom tho' delegates were elected? : If neither the people nor the territo-: 
rial legislature possess any sovereign power, how can they impart sove
reignty to a constitutional convention of their own creation ? Suppose, then, 



14 


the people of a Territory shall "wait until they get a constitutional conven• 
tion or the machinery of a State government into their hands" without the 
consent of Congress, as they did at Topeka, and again at Lecompton, in 
Kansas, what power will they have to "confiscate priv.ate property," or to 
decide the slavery question, or to perform any. other act of sovereignty, 
when we are told that the Territories "have no attribute of sovereignty 
about them?" I can understand how the territorial legislatures can exercise 
legislative power over all rightful subjects of legislation in pursuance of the 
act of Congress and the Constitution; but I confess my inability to compre
hend how they can call "a constitutional convention" without the consent 
of Congress, and subvert the organic law established by Congress, and 
exercise all the sovereign powers pertaining to a sovereign State, before the 
Territories become States, and when "they have no attribute of sovereignty 
about them?" 

DOES SLAVERY EXIST IN THE TERRITORIES BY VIRTUE OF THE CONSTITUTION? 

Judge Black says that "The Constitution certainly does not establish 
slavery in the Territories, nor anywhere else." It must be admitted that 
my article in Harpers' :Magazine has had the _happy effect of drawing 
from the Attorney General a declaration as unexpected as it is gratifying 
to the great body of the democracy, which, if approved and concurred 
in by "nineteen-twentieths" of the party, as he asserts, . will tend in a 
great measure to restore harmony to its counsels and unity to its action. 
It is to be presumed that he has· not used this language in any equivocal 
or. technical sense, amounting to a mere quibble or play _upon words; 
but that he wishes to be understood as declaring that slavery does not 
derive its legal existence or validity from the Constitution of the United 
States, but that the owners of slaves possess the same rights, and no more, 
under the Constitution, in the several .Territories as in each of the States of 
the Union1 and that those rights are not affected by virtue of anything !n 
the Constitution, except the provision for the rendition of fugitive slaves, 
which is the same in the States and Territories.· 

With this understanding I do not feel disposed .to quarrel with' Judge 
Black for his gratuitous assertion that "nobody ever said or thought" that 
the Constitution established slavery" in the Territories, nor anywhere else," 
nor with Mr. Buchanan for his statement in his Lecompton message to Con· 
gress that- · 

"It has been solemnly adjwiged by the highest judicial tribunal known to our laws that 
slavery exists in Kansas by virtlll of the Constitution of the United States .. Kansas is, 
therefore, at this moment as much a slave State as Georgia or South Carolina." 

I am also willing to ac~pt in the s~me spirit of harmo~y the authoritative 
explanation which the Attorney General has furnished in his appendix, that 
the President only meant to say that slavery exists in. the Territories lnj. 
mrtue of the. Constitution in the same sense that "Christianity,'' Mormonism, 
Mohammedanism, Paganism, or any other religion, exists in the Territories 
by .virtue of the Constitution; and that therefore Kansas is a slave State in 
the same sense that Georgia and South -Carolina are Christian States, or 
Mormon States, or Mohammedan States, or Pagan States; that "the Consti
tution does not establish Christianity," nor Mormonism, nor Mohammedanism, 
nor Paganism in the. Territories; but that," Christianity," and of course Mor· 
monism, and Mohammedanism; and Paganism, "exists_ there by virtue of the 
Constitution," because when a Christian, or Mormon, or Mohammedan, or· 
Pagan ~·moves into a Territory, he cannot be prevented from taking his 
religion along with him, nor can he afterwards be legally molested for making 
its principles the rule of his faith and practice." 

. After this luminous exposition of the distinction between being .estab-. 
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lished by and e:r:i,sting by virtue of the Constitution, I shall, of course, have no 
more to say upon the subject except to remark that it is beyond my compre
hension. 

"THE AXIOMATIC PRINCIPLE OF PUBLIC LAW." 

Having repudiated the heresy that the Constitution establishes slavery in 
the Territories or anywhere else; and demonstrated that the President did 
not niean anything when he argued in his special message to Congress that 
Kansas was as much a slavP. State as Georgia or South Carolina by virtue 
of the Constitution of the United States, the .Attorney General kindly pro
ceeds to expound for my benefit the axiomatic principles of public law as he 
understands them. 
, Ile says: 

"It is an axiomatic principle of public law that a right of property, a private relation, 
condition or 8fatus, lawfully exi8ting in one State or country, is not changed by the mere 
removal of the parties to another country, unless the Jaw of that country be in direct con
flict with it. J<'or instanc\!: a marriage legally solemnized in :France is binding in America.: 
children born in Germany are legitimate here if they are legitimate there; and a merchant 
who buys goods in New York according to the laws of that State may carry them to 
Illinois and hold them there under his contract. It is precisely so with the 8tatus of a 
negro carried from one part of the United States to another; the question of his freedom or 
servitude depends on the law of the place where he came from, and depends on that alone, 
if their be no conflicting law at the place to which he goes or is taken." 

I , 
IS IT APPLICABLE TO THE QUESTION OF SLAVERY? 

Reserving, for the present, the question how far this" axiomatic principle" 
is accurately stated, and what limitations have been adjudged to be ap
plicable to it by the Supreme Court of the United States, I will first inquire 
whether "IT is PRECISELY so v.:ith the status of a negro carried from one part of 
the United States to another." 

Instead of interposing my individual opinion in opposition to that so 
boldly expressed by the learned .Attorney General, I will quote the language 
of an eminent .American jurist, whose authority is everywhere acknowledged. 
Upon this precise point Ju<lge Story, in his Conflict of Laws, p. 159, says: 

"But we knCYW that no 8UCh general eff'ec/, ha8 in practice ever been attributed to tM 8tate of ilavery. 
There is a uniformity of opinion among foreign jurists and foreign tribunals in giving no 
effect to the state of slavery of a party, whatever it may have been in the country of his 
birth or that in which he had been previously domiciled, unless it ill 'llso recr;gniztd by tM la!Df 
of tM couni.ry of hi8 actual. domicil, and where he is found, and it is sought to be enforced.'' 

.After citing various authorities, Judge Story proeeeds: "In Scotland the 
like doctrine has been solemnly adjudged. The tribunals of France have 
adopted the same rule, even in relation to slaves coming from and belonging 
to their own colonies. This is also the undisputed law of England." It is 
unnecessary to burden these pages with the long list of authorities cited by 
Judge Story to prov·e his assertion that "there is a uniformity amcmg foreign 
jurists and foreign tribunals" that the law is precisely the reverse of what 
Judge Black states it to be in respect to slavery. : But if he attempts to 
escape the force of this uniform ·current of foreign authorities I will test his 
respect for the decisions of the Supreme Court of the United States by citing 
the case of Prigg vs. The Commonwealth of Pennsylvania, ( 16 Peters, p. 611,) 
in which the court says: · 

"By the laws of nations,· no nation is bound to recognize the state of slavery, as to 
foreign slaves found within Us territorial dominions, when it is in opposition to its own 
policy and institutions, in favor of the subjoots of other nations where slavery is recognized. 
If it does, it is as a matter of comity, and not a matter of international right. The &ate of 
alavery i8 deemed to be a mere municipal regulation, foundd upon and limittd (Q tM range of lerritorial 
lawa." · 

The same doctrin~ has been held not only by the highest judicial tribunals in 
most all of the northern States, but by the supreme court of Louisiana, Missis
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i:;ippi, Kentucky, Missouri, North Carolina, and, indeed, nearly, ifnot allofthe 
southern States. But I am willing to rest the whole case upon the authority 
of the Supreme Court of the United States, and to exhort the Attorney Gen~ 
ral, in his own cassical language, only substituting his name for mine, to 
cease "fighting the judiciary" and treat the courts with " decent respect." 
""\Ve are called upon to make a contest, at once unnecessary and hopeless, 
with the judicial authority of the nation. We object to it. We will not 
obey Judge Black when he commands us to assault the Supreme Court 
of the United States. "\Ve believe the court to be right, and Judge Black. 
wrong." 

If, however, the learned Attorney General shall not be turned from the 
error of his ·ways by these words of wisdom from his own pen, I will make 
another effort to save him, by commending to his especial attention the fol
lowing paragraph from his own pamphlet: 

"In former times a question of constitutional law once decided by the Supreme Court 
was regarded as settied by all, except that little band of ribald infidels who meet periodi
cally at Boston to blaspheme the religion, and plot rebellion agaiLst the laws, of the 
country t" 

CAN THE LAWS OF ONE COUNTRY OPERATE IN ANOTHER WITHOUT ITS CONSENT? 

Having shown that Judge Black's "axiomatic principle of public law" in 
respect to the operation of the laws of one State or country within the juris
diction of another, as defined and expounded by the highest judicial tribunals 
in this country and Europe, has no application to, and does not include, 
slavery; but that, on the contrary, "the stale ef slavery is deemed to be a mere 
municipal regulatwn,founded upon and limited to the range ef the territorial, 
laws;" and, in the language of the Constitution itself, exists "in one Staie 
UNDER THE LAWS THEREOF," and not by virtue of the Constitution of the United 
States,·nor of any federal authority, nor of any foreign law, nor any.,inter
national law, I will proceed to examine how far Judge Black has accurately 
stated the "axiomatic principle of public law," or the law of the comity of 
nations, by which "a right of property, a private relation, condition, or 
status, lawfully existing in one State or country, is not changed by the mere 
removal of the parties to another country, unless the law of that other 
country be in direct conflict with it." 

I shall pursue this inquiry out of respect for the great learning displayed 
by the Attorney General in his philanthropic purpose of enlightening me upon ' 
the subject, and not because it has any bearing upon the question at issue, 
if the decision of the Supreme Court of the United States is to be taken as 
conclusive evidence, in opposition to the opinion of Judge Black, as to the 
law of the case. Ofcourse, I express no opinion ofmyown,·sincelmake it 
a _rule to acquiesce in the decisions of the courts upon all legal questions. 
In Order to have stated the general principle fairly and accurately, Judge· 
Black should have added that whenever the foreign law, or the law of one . 
State is to be enforced in another, it derives its validity from the consent of· 
the State or country where it is to be enforced, and not from the sovereignty • 
of the State or country from which it came. · '~ 

The brief space allotted to this reply, already too long, will not permit 
me to cite, much less quote, the long list of authorities, American, . 
English, and Continental, upon this point. It may be safely assumed as an 
incontrovertible principle, that the laws of one country can have no force in 
any other country without its consent, expressed or irnplied, and that such 
consent will be implied, and the tacit adoption of the foreign laws, by the 
government of the country where they are to be enforced, will be presumed• 
by the courts in all cases where there is no local law to the contrary, and 
the foreign law does not contravene its own policy. ' The whole doctrine of 
the law of comity of nations, as applicable to the question how far the local· 
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law of one State of this Union could operate and be enforced beyond the 
territorial limits of such State, was fully discussed and deliberately deter
mined in the case of the Bank of Aug-usta vs. Earle, 13 Peters, p. 5Ul, in 
which Chil'f Justice Taney, delivering the opinion of the court, said: 

"It is needle~s to enumerate here the instii.nces in which, by the general prii.ctice of 
civiHzed countries, the laws of the one will, by the comity of nations, be recognized and 
executed in a.nother, where the rights of individuals are concerned. The laws of contracts 
madu in foreign countries arc fa1uiliar example•; nnd the courts of justice have alway& 
exp,iunde,t and executed them according to the laws of the phl-,,e in which they were 
made; provided that law was not repugnant tO the laws or policy of.their own country. 
The co11iity thus e:rle1.d<d to of/,er nations is no imp•achment rf sovereig1dy lt is the voluntary oct of 
the nation by which it u offered; and jg inadrnlssib:e when contr:try to its policy or prejudicial 
to its inletests. Ent it contributes so largely to prom..te justice between individual8, aud 
to produce a friendly intercourse between the sovereignties to which they belong, that 
court~ of justice have continually nded upc•n it as a part qf the voluntary i,_,w rf nali"ns. It 
is truly said in btory's Conflict of Laws, 37, that• in the silence of any positive rule 
affirming, or denying, or restraining the operation of foreign la.ws, cou1 ts of justice presume 
the la!it adopti011 of I/um by their ou:n g,vernment, unless they are 1·epugnant to its policy or 
prejudidal to its interests."' - · · · 

,._, . 
. JUDGE BLACK'S DOt,'TRINE EQCffALENT TO THE WIL)!OT PROVISO. 

This is the law of comity applicable to the several States and Territories 
of this Union, as expounded aud defined by the Supreme Court of the United 
States. Supposing it to be applicable to the question of slavery in the 
Territories, it would authorize the owner of slaves in Virginia to immigratfl 
to Kansas and carry his slaves with him, and to maintain his legal rights 
there· according to the tenor of the laws of Virginia, by the consent of Kansas; 
expressed or implied; an<l "in the silence of any positive rule in Kansas, 
affirming Ol' deuying, or restraining the operation of the laws of Virginia, the 
courts -0f justice in KansaA will PRESUME the tacit adoption of them by the gov
ernment of that Territory, unless the laws of Virginia are repugnant to the 
policy of the Territory or prejudicial to its interests. According to this doo
trine, the Virginia master takes his slaves there subject to the le.x loci, and holds 
them in the Territories "under the laws thereof;" and in the event that the ter· 
ritorial laws are 1:1ilent upon the subject of slavery, the courts of justice will 
pre.~ume that the territorial government has consented to the existence of 
slavery, and has tacitly adopted the Virginia laws in respect to the rig·hts of 
the master who came with his slaves from that State. But at this 'Very point 
Judge Rlac!c erects ·an insuperable barrier to the right.~ of the ow1ier of the 
slaves.- He argues that the territorial government has no power to act or legis· 
late upon the subject of slavery, and consequently is incapable of giving its 
consent t-0 the operation of the Vingiuia laws, while the courts of the Territory 
cannot presume such consent to have been givf'n where it was impossible to 
give it, nor the Virginia laws to have been tacitly adopted by a government 
which had no power to adopt them. Therefore, unless the power of the terri
torial legislature to act. upon the subject of slavery in the same manner as_ 
any othf'r domestic or municipal regulation be conceded, and consequently 
its right to give 'o'r withhold its com;cnt to the operation or tacit adoptiou 
-0f the laws of the slaveholding States be acknowledged, the conclusion is 
irresistible· that ,Judge· Black's axiomatic principle of public law, as defined 
by the Supreme Court of the Uniled State.~, would strip the owner of slaves in 
the Territt>ries of all those rights which lawfully existed in the States from 
which they rem<)ved as effcctu~lly and inevitably as the vVilmot proviso or 
the Ordinance of '8'l. But if it shall be conceded, on the contrary, that 
slavery is a proper subject of legislation, upon which the territorial legisla~ 
tures may rightfully act within the limitations of the Oonstitution, it neces
s:trily follows that they may consent to _the operation or adoption of tho_ 

r 2. . ' - ' ' 
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laws of the slaveholtliug States to the fullest extent necessary to the pr0t 
tection and enjoyment of the owners' rights in slave property. 

S'GPPOSE THE SUPREl!E COt:RT WRONG AND JUDGE. BLACK RIGHT. 
' 

Suppose, however, the Supreme Court of the United States to be. wrong in 
holding that the laws of one country can prevail in other countries only by 
consent or tacit arloption, and Judge Black to be right ahio in asserting that 
the State law in respect to slavery follows the master and his slave into the 
Territory and remains in force and .unalterable until the Territory becomes 
a State, let us see what would be the practical result of such an "axiomatic 
principle of. public law I" It woulq enable any one citizen of each of the 
fifteen slaveholding States to remove into a Territory with .his slaves and 
carry with him the law of slavery peculiar to his own State,. and thus put 
into operation in the Territory, without. thB consent of the legislature or of 
Congress, fifteen distinct and conflicting sys.terns of law-some recognizing 
slaves as real property, and others as personal ; some prescribing one rule 
and measure of punishment for offences, and others a different; some pre-, 
scribing certain modes and conditions of emancipation, and others different 
ones; and others still prohibiting emancipation altogether. Fifteen distinct 
and conflicting systems of law on the same general subject, each deriving 
hs validity from the authority of the State fi:orn which. the master. emigrated, 
and following the slaves as the individual right of the master, in consequenc(l 
of his former citizenship of such State, and not l1y virtt1e of the Constitution 
of the United States, nor by the assent of. the Territory. or of. Congress, are 
put, in .operation in the .same Tenitory, each by. the indi~idual act of one 
man,. in. opposition to the wishes .of tho people; and in. defiance of. the legislan 
tivB authority. of the Territory, and all to remain unalterable,.no matter how 
inconvenient or u11suitable, until the people get a constitutional convention 
or the machinery of, a State government into their ha)lds . 
. . As the .law of slavery which the. master carric<1 i11to.the Territory with hitl! 
slave is.his individu.al right, resulting from hit1 former: citizenship, in another, 
State, 8ome inquisitive perso~s may inquirE) how lol'lg· tho· right will abidq 
with him? What will become of it when the Kcmtl1ckia11 sells his slave, to 
the. Vermonter; under what law.will tho Vcrmouter: hold. tho slave; whetheJ;: 
under the la.w of. Kentucky, where the new master nover resided, or under 
the law. of.Vermont; where slavery is prohibited?, . .. . · . · 

The" saJUe," axiomatic principle," as. interpreted ,by Judge. Black, would, 
enable. any one. citizen f\·om each of the thirty-eight.States and Territories of 
this Un.ion to put in operation in auy other 'l'erritory,,without.tbeirconsent, 
express. or implied, thirty-eight separate. aud. couflicit.iug systems. of law upon 
the subject of marriage and the rights .of married. woruen ; upon the legiti: 
macy Df ,children and their right,5 of: inheritance; 1upon the relative rights 
a.l).d duties of guardian and ward, master and apprentice, and ,every," right of 
property, private relation, condition or status''ilawfully existing in the State 
or Territory from. which they came! : , . ' 
, The .same. construction of. this axiomatic principle;w.ould. enable any onQ 
pers6n; black or white, who should emigrate from Europe, Asia,. or Africa...,
from Nortl.1, South, or Central America-or from theJsland!il of.the Sea. where
e,yer ·they are recognized as civilized people, to go.int(>. the Territories.of foe, 
United States and carry with;them;and put in oper.ation:all the laws of tlwi.r 
respective countries, so far as they recognizttd, any," righh>f property~ pri.. 
vate relation, condition or status," no matter ,how; revolting.. t.0< the,moral 
sense of the community, without the. consent v( Cougreiss or, of thG Territol'Yr
and wh~n, it .was known. that :mch laws ,were contrary. to, its policy and~ pri..~ 
judicial:t-0.it~ interests!· • . · · · · ' . · 

It is true that, according to Judge Black, these results can follow only 
where there is no local law in conflict with his axiomatic. prii1ciple of pub
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lie law. It should be borne in mind, however, that if the Territ.ories "have 
i10 attribute of sovereignty about them,'' and consequently no legislative 
power upon any subject whatever, it remains for him to show how there can 
be any such conflicting law in the Territories. 

ABSURDITY OF JUDGE 'BLACK'S DOCTRIXE ,CONFESSED BY HIMSELF. 

. The absurdity of such ~doctrine ha~ing been expos~d, and its fo11~ made 
manifest and ludicrous in the criticisms of the.members of the legal profes
sion upon Judge Black's " Observations," he at length became ashamed of 
his position, and consequently scouts the idea in his appendix, that he ever 
dreamed that his ',' axiomatic principle" would enable the Virginia master ,to 
carry with him into the Territories the Virginia law of slavery, and thus 
furnish judicial remedies 2.nd legal protection to his slave property in the 
Territories. Let us state his position in his own language, as revised and 
corrected in his appendix: f 

"We have said, and we repeat, that a man does not forfeit hii,; right of property in a slave 
by migrating with him to a Tenitorv. The title which the owner acquired in the Stat~ 
from whence he came must be respected in his new domicil as it was in the old, until it is 
legally and constitutionally divested. 'l'he proposition Is undeniable. But the absurd infer
ence which some ptrson1 have drawn from it i8 not true, thal the master also taku with him the judicial 
remedies which were furnUiherl him a/, the place where his titk was acquired. Whether the r;lntion ·of 
master and bUzve existr or not, is a question which must be determined aecording to the law of the State in 
tohich it was created; but the retpeclive righJ.a ·and obligatirma ef the parties mutt be prott£t(d ana en• 
forced f;y I.he law prevailing at the pl1ue where they are P:UppMed to be violated. : This is also true with 
respect to rights of every other kind." , 

So it appears that the Attorney General of the United States aspi,res to 
become the champion of the sanctity of private property by writing a 
pamphlet for the mern purpose of showing that the owner has a right WITHOUT 

A REMEDY I Ile seems annoyed that "some persons'.' should "have drawn 
the ahsurd inference" from his pamphlet that the courts of justice could or 
should afford any protection to slave property in the Territories by the ap· 
plication of those judicial remedies ,and legal provisions, and police regula
tions which lawfully existed in the State from which, the Virginia master 
took his slaves, and without which the master can neither hold nor appro
priate his property, nor defend his right when assailed. If the owner can 
derive no benefit from the judicial remedies which lawfully existed in the 
State from which he removed, and the territorial legislature is incapable of 
legislating upon tho subject of slavery, and therefore can furnish no remedies, 
what protection can the master possibly have for his slave property in ,the 
Territories un<ler Judge Black's exposition of the Constitution and laws? 
Ile will not consent that Congress shall enact a code of laws for the prote<:-• 
tion of slavery in the Territories. He denies the right of a territorial: legis
lature to pass laws upon the subject, either for its protection,: regulation, or 
exclusion, for the reason that the Territories "have no attribute of sovereignty 
about them;" and he pronounces the inference " absurd" that the courts can 
apply the ~·judicial remedies" lawfully existing in other States., Denying 
all judicial remedies, and insisting upon a construction of the ,Constitution 
which renders legislative protection impossible, Judge Black claims the 
gratitude of the slaveholders fo1· having discovered an "axiomatic principle 
of public law" under which the owner may be robbed of his property, and 
still console himself with the •assurance that he retains a barren, useless, 
worthless right, under the laws of a State of which he is no longer a. citizen, 
and whence the slave has been removed. , 

POLITICAL TRIBL'NAI.S CA~NOT DETERMINE JL'1HCIAL QUESTIONS. /( 

I will here dismiss all of these questions of law, and leave them to the 
courts of justice as the only tribunals under the Constitution which are com· 
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peteilt authoritatively to determine them. ·I have discussed them merely be• 
cause Judge Black has sought the controversy, and thrust them iuto it; and 
not because they have anything· t.~1 do with the political issues now pending 
l1efore the cou11try. In all that I have said, I have· been content to assume 
the law to be as decided by the Snpreme Court of the UnitPd States, without 
presuming that my individual opinion woi.1ld either strengthen or invalidate 
their decisions. By the Constitution all legal and judicial, questions are e.on
fidcd to the courts, whose final decisions arc conclusive tipon everybody until 
reversed. Political conventions and party platforms can take, cognizance 
only of. political questiom;. ·I have never recognized the propriety of any 
political party appealing from the adjudications of the highest judicial tri
bunals in tlic land to political assemblages, with a view of either confirming 
or impairing the force of their decisions. :::lomc years ag·o when the common 
council of the city of Chicago adopted a resolution declaring the fugitive 
slave law unconstitutional and void, and released the police from ol~cyin'g it 
or rendering any assistance in its execution, I denied the right of the abo
litionists to take an appeal from the decision of the Supreme Court of the 
United 8tatcs on a gTcat constitutional question to the common council of a 
municipal corporation, although its powers are said to be "large1; than those 
of a federal TerritorJ." Soo, too, last y('.ar, when I returned to Illinois to 
canvass tho State in behalf of the regular nominees of the democratic party 
against the combined, assaults of the l1lack republicans and federal office 
holders, I denied their right to appeal from the decision of the Supremo 
Court in the Dred Scott· case to an abolition caucus or opposition meeting 
with a view of impairing or in any way affecting that decision. Nor do I 
admit the right or propriety of the democratic party appealing fr<irn the 
decisions of the judicial tribunals to public meetings or political conventions 
for the purpose of revising', ·approving, or. condemning sueh decisions, or of 
instructing tho courts how they shall deeido in future. ·. ' ' '. · 
· Political parties and conventions should confine thernselveA to those political 
issues which may b{~ rightfully determined by the political departments of 
the government in pursuance of the Constitution.·· Such is the position of 
the democratic party and the character of the Cincinnati platform with 
reference to the question of slavery In the Territories. By that platform the 
whole subject cif slavery agitation is to be banished forever from the halls 
of Congress and left to the people of the Territories to be disposed of in such 
manner as they ma)' determine for themselves, s1ibject to such' limitations 
only :is the Constitution of the United States may have imposed upon thei~ 
legielative authority and discretion. The Supreme Court of the United States 
will determine whether a territorial enactment is repugnant to the Constitu
tion, in the same manner as they decide whether the statut& of a State or 
an act of Congress is repugnant to' that instrument; and we, M iit- duty 
bound, must all sustain and maintain the authority of the cemrt under the 
Constitution, "\vheuever the 'case ·shall arise and the decision cf the court be 
authoritatively annoupced. · , · 

. \Vhy, then, atteri1pt to divide the party and produce strife and diHcord in 
our tanks, in these perilous' times, by forcing a test of polUical fulelity upon 
ajudicial question which has never been decided by tlie courts and eannot · 
be· authoritatively determined by any of' the political departments of the 
government, and upon which the faith of the party is irrevocably pledged, 
that there should never be any proscription liccause of differences of opinion 
which were known to exist when the Kansas and Nebraska aet was passed 
and the Cincinnati platform adopted? 

If this new test of party fidelity had been made and insist!"d upon in 1856, 
when Mr. .Buchanan accepted the presidential nomination with the declara
tion "THAT THE PEOPLE OF A TERRITORY, J,JKE THOSE OF A STATE, SHAU DECIDE FOR 

THEMSELVES WHETHER SI~VERY' SHALL OR SHALL NOT EXIST WITHIN THEIR LIMITS''- ·. 



21 


When our candidate for the Vice Presidency was understood to affirm the 
same principle at Lexington and at Tippecanoe- . · 
· ·when the Secretary of State was known to have devoterl all tho eMrgies 
of. his great intellect to the vindication of tho same principle from the. day 
he wrote the Nicholson letter· 
. \Vhen the Secretary of the Treasury was canvassing Pennsylvania. and 
other northern States, imploring the people to vote for Mr. Buchanan because 
he was pledged to carry out this great principle of popular sovereignty in 
the Tenitorics- , •.: · · 

·when the whole northern democracy and nearly every southern man who 
ca11vassed the northern States for the democratic nominees pledged the 
whole party, north and south, to the support of the Cincinnati platform, as 
expounded by ~Ir. Buchanan in his letter of acceptance

lf, I repeat, this new test had then been made and insisted upon, the 
people of the United StateB would never have known Judge Black as Attor
ney General; nor would the power and patronage of a democratic adminis
tration have been exhausted in the prosecution of a war of extermination 
upon all those democrats whose only political sin consists in unwavning 
fidelity to those principles upon which these eminent men were elevated to 
their high places. · , . 

Is this new test to be urged only for the purpose of Controlling the Charleston 
nomination, and to be abandoned as soon as the convention shall have ad
journed? Or is it intended that the nominee, when elected, shall continue the 
syE:tem of proscription which has been recently inaugurated, as the fixed 
policy of his Administration, and denounce all democrats who repudiate tho 
test as unworthy to hold any federal office or even to serve as chairmen of 
committees in Congress? .Aro those fearless and incorruptible democrats 
who, rejecting all tests which have not received the sanction of the uational 
convention of the party, stand firmly by its tim1!-honored principles, to be 
called upon to fight the battles and win the victories with the understanding 
that they shall have no participation in tho honors of the triumph 7 Is the 
i10minee who may become the chosen embodiment of this proscriptive policy 
to be placed in the proud position of owing his election to the suffrages of 
those who ha Ye already been selected for the sacrifice, and to whose destruo
tion he has become pledged by his nomination? Is it not well that we 
should uuderstand one another in advance, so that when the day of tribu
lation comes, if come it must, there shall be no imputation of ingratitude or. 
bad faith? 

THE ILLINOIS DEMOCRACY I.S FAVOR OF THE CINCINNATI PLATFOR~f, AXD OPPOSED TO 
ALL NEW TESTS. . . . , 

Judge Black, however, with more cunning than fairness, ?-tu;mptsJo ~nceal 
from public view his own inconsistent positions, by studiomily,And persi.stent1y 
reprcscntmg me as endeavoring to found a new school of politics, to force 
new issues upon the party, and to prescribe new tests of political faith, ,in 
viola~ion of the Cincinnaj(i platform. Of cours.e, he produces no proof,"well 
knowmg that none coulcfbe produced, to sustam the. truth of the charge. 
will produce the proof to the contrary, however, so satisfactory and conclii
sive that no honc·st man will be excusable in repeating the charge., ·No mau 
living has more uniformly and consistently adhered to the platform, u?ages, 
and organization of the democratic· paaty than I have, under all circum
stances, from the period of my earlim;t manhood. During the whc!le w.ar of 
extermination which has been waged upon me with savage ferocity by the 
combined forces of black republicanism, and the federal administration, 
I have, on all occasions, avowed ~y inflexible purpose to mai.ntaiu the ere~~ 
of the party as affirmed in tbe Cincinnati platform, and to resist by all legiti
mate means the unauthorized interpolation of new articles therein, and all 

I 
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tests of political fidelity which have not received the sanction of the party in 
its duly constituted conventions. '!'Le Illinois democracy, when assembled 
in StiJ,te convention in April, 1858, under circumstances of extreme provoca
tion, for the purpose of nominating a democratic ticket in opposition to· the 
unholy alliance which had been formed by and between the abolitionistl:l, 
federal office-holders,. and black republicans, emphatically endorsed the 
Cincinnati platform as follows: 
·."Colonel McClernand, from the committee to prepare resolutions for the consideration 

of the convt>ntion,~ma.de the following report; which was rea.d, and on motion each reso
lution was separately read 1md unanimOW<ly adopted: 
. "l. llesolval, That the d~mocratic party of the State of Illinois, through their delegates 
in general convention afisembled, do rea,sert and declare the principles avowed by them 
M when, on former occasions, they have presented their candidates for popular suffrage. 

"2. Resolved, Thal they are 11nal1erably altached to, and u·ill maintain inviolate, the principle« de
clared by th national c011vention at Oincinnati, in June, 1856. 

"3. Resolved, That they avow with renewed energy their devotion to the federal union 
of the United States, their earnest desire to avert sectional strife, their determination to 
maintain the sovereignty of the States, and to protect every State, and the people thereof, 
in all their constitutional rights. 

"4. Ruolved, That the platform of principles established by the National Democratic Con
vtntion at Cincinnati ia the QTlly authoritatit.-e v-po~i.lion of democratic doctrine, and that they deny 
lite right of any power QTI. earth, empt a like body, to change or interpolate that platform, or to pre
scribe new and difftrent tests; TIIAT THEY. WILL NEITHER DO IT THEMSEl.VIS, nor permit it w ill 
dvne by others, BUT WILL JlECOGNIZE ALL MEN AS DEllOCRATS WHO STAND BY AND UPHOLD DEM<>
CB.ATIO PBINCIPLILS." 

These .resolutions were introduced into the Senate by me, on the 2Sth day 
of April, 1858, a few days after their adoption by the Illinois State conven" 
·tion, with this emphatic endorsement: 

.. I will furnish to the reporter the whole ~eries, as furni.'5hing the platform upon which 1114 
Illinois democrary stand, AND BY WllICll I INTEND TO ABIDE.'' 

·Thus it appears from the record made up at the timP, that the real issue 
hetween the federal administration, as the allies of the black republicans of 
lllinois on· the one hand, and the Illinois democracy on the other, in that 
memorable struggle, was that the administration claimed the right to "change 
a:1Ul interpolate the .Cincinnati plaVorm, and pre>1crihe new and d·ijf erent tests;" 
while the gallant democracy of that noble State denied "the right of any 
power on earth, except a like body," to change the Cincinnati platform or 
prescribe new tests; and declared that "they u;{ll neither do 1'.t them.~elves, nor 
permit it to be done by others, BGT WILL RECOGNIZE ALL MEN AS DEMOCRATS WHO 

STAND BY AND UPHOLD DEMOCRATIC PRINCIPLES." 

\Ve were assailed a.nd proscribed because we did stand by the Cincinnati 
p1atform; because we would not recognize the right of any power on earth, 
except a regularlyconstituted convention of the party to change the _platform 
and interpolate nl~ ::n:tiCles into the creed; because we would not sanction 
the new issbtilf~b.d $tibmit to the new tests; because we would not prcrncribe 
any democt!a~ •ii.or· p1rfoit the proscription of democrats in consequence of 
diffei;ence of'o!)ihfb'd1npon questions. which had arisen subsequently to the 
adoption of thc 'pl~tfcibn; and because we recognised all men as democrats 
'!\'ho supported the:riC!ininees and upheld the principles of the party as dcfin<:'d 
by the last national convention. It was upon this issue and for these reasons 
that the power and patronage of the federal government were wielded in 
concert with the black republicans for the election of their candidates in 
preference to the regular nominees of the democratic party. This system 
of proscription still continues in Illinois, and is being extended throughout 
the Ut1ion,· with the view of controlling the Charleston nomination. Fidelity 
to the' Cincinnati platform and opposition tu the new issues and tests pr&
scribcd by mel1 in power, in direct conflict with the professions upon which 

. they were elected, are deemed di~qual_ifications for office and cause ofrernov~L 

http:convt>ntion,~ma.de
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THE CHARLESTON CONH:Nl'ION-PRESIDENTIAL. AJ!PIRANTS•. 

The reasons for singling me out as the especial object for anathema will 
be found on the first page of the Attorney General's pamphlet, where ho says-: 

"1:Je [DouglasJ has been for years a working, struggling candidate for the 
presidency!" 

Suppose it were true, that I am a .Presidential aspirant; does. that fae:t 
justify a combination by a host of other presidential aspirants, each of,whom 
may imagine that his success depends upon my destruction, and. the preach.: 
ing a crusade against me for boldly avowing now the same principles tQ 
which they aud I were pledged at the last presidential election? Is. this 
a. sufficient excuse for devising a new test of political orthodoxy ; and1 
under pretext of fidelity to it, getting up a set of bolting delegates to the 
Charleston convention in those States where they are unable to control the 
regular organization? The time is not far distant when the democracy of 
the whole Union will be called upon to consider and pronounce judgmM.t 
upon this question. · · 

What authority has the Attorney General, aside from his fears and hopes; 
for. saying that I am" a working, struggling candidate for the presidency?'! 
My best friends know that I have positively and peremptorily refuseil to have 
anything to do with the machinery of the conventions in the several States 
by which the <lelegates to the Charleston convention are tO be appointed; 
They know that personally I do not desire the presidency at this time:--that 
I prefer a seat in the Senate for the next six years, with the chance of a re

. election, to being President for four years at my period of life. They know 
that I will take no steps to obtain the Charleston nomination, that I will 
make no sacrifice of principle, no concealment of opinions, no concession 
to power for the purpose of getting it. They know, also, that I only con
sented to the use of my name upon their earnest representations that the 
good of the democratic party required it, and even then, upon the ex
press condition that the <lcmocratic party shall determine in the presiden
tial election of 1860, as I have full faith they will, to adhere to the principles 
embodied in the compromise measures of 1850, and approved by the people 
in the presidential election of 1852, and incorporated into the Kansas-Nn
braska act of 1854, and confirmed by the Cincinnati platform and ratified by 
the people in the presidential election of 1856. Nor can the Attorney Gen
eral pretend to be ignorant of the fact that the public were informed long 
since that, "If, on the contrary, it shall become the policy of the democratic 
party, which I cannot anticipate, to repudiate these their time-honored prin
ciples, on which we have achieved so many patr,iotic triumphs, and in lim1 
of them the convention shall interpolate into the creed·of"the~art.y ~uch new 
issues as the revival of the African slave trade, or a congression¥ slave 
code for the Territories, or the doctrine that the Constitution of the' United 
States either establishes or prohibits slavery in the Territories beyond the 
power of the people legally to control it, as other property, it is due to 
candor to say that in such an event I could not accept the nomination if 
tendered to me." Is this~J1e language of a man who is working and strug
gling for the presidency upon whatever terms and by the use of whatever 
means it could be obtained ? Or does this language justify that other char~ 
that I am making new issues and prescribing new tests in violation of the 
Cincinnati platform ? . . 

'While I could nave no hesitation in voting for the nominee of my OW11 

party, with whom I might differ on certain points, in preference to the can
didate of the Black Hepublican Party, whose whc.le creed iS subversive of 
the Constitution and destructive of the Union, I am under nd obligation to 
become a candidate upon a platform that I would not be willing to can-y 
out. in good faith, nor to accept the presidency on the implied pledge to carry 
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fnto effect certain principles, and tl1en adminisler the government in direct. 
CDnfTiet with lhem. In other words, I prefer the position of Senator, or even' 
that of a private citizen, where I would be at liberty to defend anJ maintain 
the well-defined principles of the democratic party, to accepting a prei;i~ 
dential i:omination upon a platform incompatil.Jle with the principle of self
government in the Territories, or the reserved rights of the States, or the 
perpetuity of the Union under the Copstitution. In harmony with these 
views, I said in those very speeches in Ohio, to which .Judge Black refers 
in his appendix, that I was in favor of c011<lncting the great strugg·le of 
IB60 upon "the Cincinnati platform without the addition of a word or the sub
traction of a letter." Yet, in the face of all these facts, the Attorney Genernl 
doeR not hesitate to represent me as attempting to establish a new school of 
politicR, to force new issues upon the party, and prescribe new tests of demo
cratic faith . 

. In conclusion, I have only to suggest to Judge Black and his confederates 
in this crusade, whether it would not be wiser for them, and more consistent 

. with fidelity to the party which placed them in power, to exert their ener
gies and direct all their efforts to the redemption of Pennsylvania from the 
thraldom of black republicanism than to continue their alliance with the 
black rPpublicans in Illinois, with the vain hope of divid:ng and defeating the 
democratic party in the only western or northern State which has never 
failed to cast her electoral vote for the regular nominee of the democratic 
party at any presidential election. 

\V.A.SEINGTON, October, 1859. 
,:•1 
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PREFATORY NOTE. 

The writer of these "Observations" waited n few days nfter the appearance of 
Harpers' l\Iagazine for September, in the confident expectation thut Romeboily, 
''ith more leisure and greater ability, would fuJly express the almost universal di~
scnt of the public mind from the views contained in Mr. Douglas's article. He 
yielded to "the request of friends" only when he saw what he supposed to be a 
general ·wish for a discussion more extended than could be given _of such a subject 
in newspaper paragraphs. 'Yhy not put the writer's name to it? Bec•rn"e the 
truth or falsehood of what is written doe~ not depend on the name or character of 
him who wrote it. Ito libellum ! Let it go ·forth, a.nu find what entertainment it 
can. 
WABHI~GTON, Srp{. 7, 1859. 



OBSERVATIONS. 


Every one knows that Mr. Douglas, the Senator from Illinois, 
has written and printed an elaborate essay, comprising thirty-eight 
columns of Ilarperi:i' :Magazine, in which he has undertaken to point 
out the "dividing line between federal arid local authority." Very 
many persons have glanced over its paragraphs to catch the leading 
ideas without loss of time, and some few have probably read it with care. 

Those who dissent from the doctrines of thi::i paper owe to its 
author, if not to his arguments, a most respectful answer. ~Ir. 
Douglas is not the man to be treated with a disdainful silence. His 
ability is a fact unquestioned; his public career, in the face of many 
disadvantages, has been uncommonly successful; and he has been 
for many years a working, struggling candidate for the Presidency. 
He is, moreover, the Corypbeus of his political sect-the founder 
of a ne\T school-and his disciples naturally believe in the infallible 
verity of his words as a part of their faith. 

The style of the article is, in some respects, highly commendable. 
It is entirely free from the vulgar clap-trap of the stump, and has no 
vain adornment of classical scholarship. But it shmys no sign of the 
eloquent Senator; it is even .without the logic of the great debater. 
Many portions of it are very obscure.,_ .. It_seeills to be an unsuccess
ful effort at legal precision; like the writing of a judge, who is trying 
in vain to give good reasons for a wrong decision on a question of 
law which he has not quite mastered. 

With the help of Messrs. Seward and Lincoln, he has defined 
accurately enough the platform of the so-called Republican party; 
and he does not attempt to conceal his. conviction that their doc
trines are, in the last degree, dangerous. They are, most assuredly, 
full of evil and saturated with mischief. The "irrepressible con
flict" which they speak of with so much pleasure between the "op
posing and enduring forces" of the Northern and Southern States, 
will be fatal, not merely to the peace of the country, but to the ex
istence of the Government itself. Mr. Douglas knows this, and he 

. knows, also, that the Democratic party is the only power which is, or 
can be, organized to . resist the Republican forces or oppose their 
hostile march upon the capital. He who divides and weakens the 
friends of the country at such a crisis in her fortunes, assumes a. 
very grave responsibility. 

Mr. Douglas separates the Democratic party into three classes, 
and describes them as follows : 

"First. Those who believe that the Constitution of the United States neithel" 
establishes nol" pl"ohibits slavery in the States or Territories beyond the power of 
the people legally to control it, but 'leaves the people thereof perfectly free to form 
and regulate their domestic institutions in their own way, subject only to the Con
lititution of the United States.' 
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",!econd. Those who believe that the Constitution establishes slitvcry in the Ter
":tories, and withholds from Congress and the Territorial Legislature the power to 
ontrol it, and who insist tht1t, in the event the Territorial Legislature foils to enact 
ie requisite laws for its protection, it becomes the imperative duty of Congress to 
terpose its authority nnd furnish such prote<Jtion. 
Third. Those who, while professing to believe that the Constitution establishes 

:l~very in the Territories beyond the powPr of Congress or the Territorial Legisla
~.ure to control it, at the same time protest against the duty of Congress to inter
f~rl' for its protection; but insist that it is the duty of the jutlicinry to protect and 
'naintain slavery in the Territories without any law upon the subject." 

We give Mr. Douglas the full benefit of his own statement. This 
\s his mode of expressing those differences, which, be says, disturb 
1 be harmony, and threaten the integrity, of the American Democracy. 
~hese passages should, therefore, be most carefully considered. 

The first class is the one to which be himself belongs, and to both 
,be others he is equally opposed. He has no right to come between 
.he second and third class. If the difference which he speaks of 
loes exist among his opponents, it is their business, not his, to settle 
:tor fight it out. We.shall therefore confine ourselves to the dis-· 
pute between Mr. Douglas and his followers on the one hand, and 
i he rest of the Democratic party on the other, presuming that he 
;Vill be willing to observe the principle of non-intervention in all 
matters with which he has no concern. 

We will invert the order in which he has discussed the subject, 
and endeavor to show

1. That he has not correctly stated the doctrine held by his op
~>0nents ; and, 

2. That his own opinion;i, as given by himself, are altogether 
unsound. 

I. He says that a certain portion of the Dem'ocratic pa'.'rty believe, 
or profess to believe, that tlie Constitution establishes slavery in the 
Territories, and insist that it is the duty of the judiciary to main
tain it there without any law on the subject. We do not charge him 
with any intention to be unfair: but we assert, that he has in fact do>J.e 
wrong to, probably, nineteen-twentieths of the party,-by attempting 
';o put them on grounds which they never chose for themselves. · 

The Constitution certainly does not establish slavery in the Ter
ritories, nor anywhere else. Nobody in this country ever thought 
or said so. But the Constitution regards as sacred and inviolable 
all the rights which a citizen may legally acquire in a State. If a 
man acquires property of any kind in a State, and goes with it 
into a Territory, he is not for that reason to be stripped of it. 'Our 
simple and plain proposition is, that the legal owner of a slave or 
other chattel may go with it into a Federal Territory without for
feiting bis title. · · · 

Who denies the truth of t~is, and upon what ground can it be 
controverted? The reasons which support it are very obvious and 
very conclusive. As a jurist and a statesman, Mr. Douglas ought to 
be familiar with them, and there was a time when he was supposed 
to understand them very well. We will briefly give him a few of them. 

1. It is an axiomatic principle of public Jaw, that a right of 
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property, a private relation, condition or status, lawfully existing 
in one State or country, is not changed by the mere removal of the 
parties to another country, unless the law of that other country 
be in direct conflict with it. For instance: A marriage legall:r 
solemnized in France is binding in America; children born in Ger
many are legitimate here if they are legitimate there; and a mer
chant who buys goods in New York according to the laws of that 
State may carry them to Illinois and hold them there under his 
contract. It is precisely so with _the status of a negro carried from 
one part of the United States to another ;-the question of his 
freedom or servitude depends on the law of the place where he 
came from, and depends on that alone, if there be no conflictinr; 
law at the place to which he goes or is taken. The Federal Con
stitution therefore recognizes sbvery as a legal condition wherever 
the local governments have chosen to let it stand unabolished, ancl 
regards it as illegal wherever the laws of the place have forbidden 
it. A slave being property in Virginia, remains property; and hit 
master has all the rights of a Virgini:i. master wherever he may go. 
so that he go not to any place where the local law comes in conflic: 
with his right. It will not be pretended that the Constitution itself 
furnishes to the Territories a conflicting law. It contains no pro 
vision that can be tortured into any semblance of a prohibition. 

2. The dispute on the question whether slavery or freedom ic 
local or general, is a mere war of words.. The black race in thi~; 
country is neither bond nor free by virtue of any general law. That 
portion of it which is free is frpe by virtue of some local regula
tion, and the slave owes service for a similar reason. The Consti
tution and laws of the United States simply declare that everythini:. 
done in the premises by the State governments is right, and the:: 
shall be protected in carrying it out. But free negroes and slave. 
may both find themselves outside of any State jurisdiction, and in 
a Territory where no regulation has yet been made on the subject. 
There the Constitution is ec1ually impartial. It neither frees t11~ 
slave nor enslaves the freeman. It requires both to remain in statu 
quo until the status already impressed upon them by the law of their 
previous domicil shall be changed by some competent local author 
ity. What is 'competent local authority in a Territory will be else 
where considered. · · 

3. The Federal Constitution carefully guards the rights of pri 
vate property against the Federal Government itself, by declarin,c 
that it shall not be taken for public use without compensation, 1101 

without due process of law. Slaves are private property, and ever~ 
man who has taken an oath of fidelity to the Constitution is reli 
giously, morally, and politically bound to regard them as such . 

. Does anybody suppose that a Constitution which ackncrn·ledges th 
sacredness of private property so fully would wantonly destro: 
that right, not by any words that are found in it, but by mere im 

.plication from 	its general principles? It might as well be asserte<. 
that the general principles of the Constitution gave Lane and Mont
gomery a license to steal horses in the valley of the Osage. 
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4. The Supreme Court of the lJnited States has decided the 
question. After solemn argument :111d careful consideration, that 
august tribunal has announceJ its opinion to be that a slaveholder, 
by going into a Fellcral Territory, does not lose the title he had to 
his negro in the State from which be came. In former times, a 
question of constitutional law once decided by the Supreme Court 
was regarded as settled by all, except that little band of ribald infi
dels, who meet periodically at Boston to blaspheme the religion, and 
plot rebellion against the la;rn, of the country. The leaders of the 
so-called Hepublican party have lately been treading close on the 
heels of their abolition brethren; but it is devoutly to be hoped 
that Mr. Douglas has no intention to follow their example. In case 
he is elected President, he must see the laws faithfully executed. 
Does he think he can keep that oath by fighting the judiciary? 

5. The legislative history of the country shows that all the great 
statesmen of former times entertained the same opinion, and held it 
RO firmly that they did not even think of any other. It was uni
versally taken for granted t.hat 1t slave remained a slave, and a free
man n freeman, in the new 'l'erritories, until a change waR ma<le in 
their condition by some positive enactment. Nobody believed that 
a sbve might not have been taken: to and kept in the Northwest 
Territory if the ordinance of 1787 or some other regulation had 
not been made to prohibit it. The Missouri restriction of 1820 
was imposed solely because it was un<lcrstood (proba.bly by every 
member of that Congress) that,' in the absence of it re~triction, slave 
property would be as lawful in the eye of the Constitution above 
36° 30', as below; and all agree,d, that the tnere absence of a re
striction did, in fact, make it lawful below the compromise line. 

6. It is right to learn wisdom from our enemies. The Hepubli
cans do not point to any express provision of the Constitution, nor 
to any general principle embraced in it, nor to any established rule 
of law, which sustains their views. The ablest men among them 
are driven by stress of necessity to hunt for arguments in a code 
unrevealed, unwritten, and undefine<l, which they put al:iove the 
Constitution or the Bible, and call it "higher law." The ultra 
abolitionists of New England do not <leny that the. Constitution is 
rightly interpreted by, the Democrats, as not interfering against 
slavery in the Territories; bu.t they disdain to obey what they pro 
nounce to be "an agreement with death and a covenant with hell." 

7. \Vhat did Mr. Douglas mean when he proposed and voted for 
the Kansas-Nebraska bill repealing the Missouri restriction ? Did 
he intend to tell southern men that notwithstanding the repeal of 
the prohibition, they were excluded from those Territories as much 
as ever? Or did he not regard the right of a master to his slave 
perfectly good 'vhenever he got rid of the prohibition? Did he, 
or anybody else at that time, dream that it was necessary to make 
a. positive law in favor of the slaveholder before he could go there 
with safety? To ask these questions is to answer them? The 
Kansas-Nebraska bill was not meant as a delusion or a. snare. It 
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was well understood that the repeal alone of the restriction against 
slavery would throw the country open to everything which the Con
stitution recognized as property. 

We have thus given what we believe to be the opinions held by 
the great body of the Democratic party: namely, that the Federal 
Constitution does not establish slavery anywhere in the Union; that 
it permits a black man to be either held in servitude or made free as 
the local law shall decide; and that in a Territory where no local 
law on the subject has been enacted, it keeps both the slave and 

· the free negro in the status already impressed upon them, until it 
shall be changed by competent local authority. We have seen, that 
this is sustained by the reason of the thing, by a great principle of 
public law, by the words of the Constitution, by a solemn deci
sion of the Supreme Court, by the whole course of our legislation, 
by the concession of our political opponents, and, finally, by the 
most important act in the public life of i.\Ir. Douglas himself. 

Ur. Douglas imputes another absurdity to his opponents when he 
charges them with insisting "that it is the duty of the judiciary to 
protect and maintain slavery in the Territories without any law 
upon the sub}ect." The judge who acts without law acts against 
law; and surely no sentiment so atrocious as this was ever enter
tained by any portion of the Democratic party. The right of a 

·master to· the services of his slave in a Territory is ~ot against law 
nor without law, but in full accordance with law. If the law be 
against it we are all against it. Has not .the .emigrant to Nebraska 
a legal right to the· ox team, which he bought in Ohio, to haul him 
over the plains? Is not his title as good to it in the Territory, 
as it was in the State where he got it? And what should be said 
of a judge who tells him that he is not protected, or that he is main
tained, in the possession of his property "without any law upon the 
subject?" 

II. We had a right to expect from Mr. Douglas at least a clear 
and intelligible definition of his o"·n doctrine. We are disappointed. 
It is hardly possible to conceive anything more difficult to, compre
hend. We will transcribe it again, and do what can be done to 
analyze it. 

"Those who believe that the Constitution of the United States neitlier establishes 
nor prohibits slavery in the St11tes or Territories beyond the power of the peopi9 
legally to control it, but 'leaves the people thereof perfectly free to form and reg· 
ulate their dom~stic institutions in their own way, subject only to the Constitutiou 
of the United States.' " 

The Constitution neither establishes nor prohibits slavery in the 
States or Territories. If it be meant by this that the Constitution 
does not, proprio vigore, either emancipate any man's slave, or create 
the condition of slavery, and impose it on free negrocs, but leavrs 
the question of every black man's status, in the Territories as well as 
in the States, to be determined by the local law, then we admit it, for 
it is the very same proposition which we have been trying to prove. 
But if, on the contrary, it is to be understood as an assertion that 
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the Constitution does not permit a master to keep his slave, or 
a free negro to have his liberty, in all parts of the Union where the 
local law does not interfere to prevent it, then the error is not only 
a very grave one, but it is also absurd and self-contradictory. 

The Constitution neither establishes nor prohibits slavery in the 
States or Territories beyond the power of tlze people legally to con
trol it. This is sailing to Point-No-Point again. Of course a sub
ject, which is legally controlled, cannot be beyond the power that 
controls it. But the question is, what constitutes legal control, and 
when the people of a State or Territory are in a condition to ex
ercise it. 

The Constitution of the United States * * * * leaves the 
people perfectly free, * * * and subject only to tlze Constitu
tion 'of the United States. This carries us round a full circle, and 
drops us precisely at the place of beginning. That the Constitu
tion leaves everybody subject to the Constitution, is most true. We 
are far from denying it. We never heard it doubted, and expect 
we never will. But the statement of it proves nothing, defines 
nothing, and explains nothing. It merely darkens the subject, as 
words without meaning always do. 

But notwithstanding all this circuity of expression and conse
quent opaqueness of meaning in the magazine article of Mr. Douglas, 
we think we can guess what his opinions are or will be when he 
comes to reconsider the subject. Ile will admit (at least he will 
not undertake to deny) that the status of a negro, whether of ser
vitude or freedom, accompanies him wherever he goes, and adheres 
to him in every part of the Union until he meets· some local law 
which changes it. 

It will also be agreed that the people of a State, through their 
Legislature, and the people of a Territory, in the constitution which 
they may frame preparatory to their admission as a State, can reg
ulate and control the condition of the subject black race within 
their respective jurisdictions, so as to make them bond or free. 

But here we come to the point at which opinions diverge. Some 
insist that no citizen can be deprived of his property in slaves, or 
in anything else, except by the provision of a State constitution or 
by the act of a State Legislature; while others contend that an 
unlimited control over private rights may be exercised by a Terri
torial Legislature as soon as the earliest settlements are made. 

So strong are the sentiments of Mr. Douglas in favor of the 
latter doctrine, that if it be not established he threatens us with 
Mr. Seward's "irrepressible conflict," which shall end only with 
the universal abolition or the universal dominion of slavery. On 
the other hand, the President, the Judges of the Supreme Court, 
nearly all the Democratic members of Congress, the whole of the 
party South, and a very large majority North, are penetrated with 
a conviction, that no such power is vested in a Territorial Legis
lature, and that those who desire to confiscate private property 
of any kind must wait until they get a constitutional _convention 



9 


or the machinery of a State government into their hands. We 
ye~ture to give the following reasons for believing that Mr. Douglas 
1s m error: 

The Supreme Court has decided that a Territorial Legislature 
has not the power which he claims for it. That alone ouo-ht to 
be sufficient. There can be no law, order, or security fo~ any 
man's rights, unless the judicial authority of the country be up
held. Mr. Douglas may do what he pleases with political con
ventions and party platforms, but we trust he will give to the Su
preme Court at least that decent respect, which none but the most 
ultra Republicans have yet withheld. 

The right of property is sacred, and the first object of all human 
government is to make it secure. Life is always unsafe where prop
erty is not fully protected. This is the experience of every people 

·on earth, ancient and modern. To secure private property was a 
principal object of J1Iagna Gharta. Charles I. afterwards attempted 
to violate it, but the people rose upon him, dragged him to the 
bl(){:k, and severed his head from his body. At a still later period 
another monarch for a kindred offence was driven out of the coun
try, and died a fugitive and an outcast. Our own Hevolution was 
provoked by that slight invasion upon the right of property which 
consisted in the exaction of a trifling tax. There is no government 
in the world, however absolute, which would not be disgraced and 
endangered by wantonly sacrificing private property even to a small 
extent. For centuries past such outrages have ceased to be com
mitted in times of peace among civilized nations. 

Slaves are regarded as property in the Southern States. The 
people of that section btiy and sell, and carry on all their businrss, 
provide for their families, and make their wills and divide their in
heritances on that assumption. It is manifest to all who know them, 
that r.o doubts ever cross their minds about the rightfulness of hold
ing such property. They believe they have a direct warrant for it, 
not only in the examples of the best men that ever lived, but in the 
precepts of Divine Hevelation itself; and they are thoroughly satis
fied that the relation of master and slave is the only one which can 
possibly exist there between the white and the black race without 
ruining both. The people of the North may differ from their fellow
ci tizens of the South on the whole subject, but knowing, as we all 
do, that these sentiments are sincerely and honestly entertained, we 
cannot wonder that they feel the most unspeakable indignation when 
any attempt is made to interfere with their rights. This sentiment 
results naturally and necessarily from their education and habits of 
thinking. They cannot help it, any more than an honest man in 
the North can avoid abhorring a thief or housebreaker. 

The jurists, legislators, and people of the Northern States,' have 
always sacredly respected the right of property in slaves held by 
their own citizens within their own jurisdiction. It is a remark
able fact, very well worth noticing, that no Northern State ever 
passed any law to take a negro from bis master. All laws for the 
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abolition of slavery have operated only on the unborn descendants 
of the ncgro race, and the vested rights of masters have not been 
disturbed in the North more than in the South. 

In every nation under heaven, civilized, semi-barbarous, or savage, 
where slavery has existed in any form at all analogous to ours, the 
rights of the masters to the control of their slaves as property have 
been respected; and on no occasion has any government struck at 
those rights, except as it would strike at other property. Even the 
British Parliament, when it emancipated the West India slaves, 
though it was legislating for a people three thousand miles away, 

.and not represented, never denied either the legal or the natural 
right of the slave owner. Slaves were admitted to be property, 
and the Government acknowledged it by paying their roasters one 
hundred millions of dollars for the privilege of setting them free. 

Here, then, is a <'pecies of property which is of transcendent im
portance to the material interests of the South-which the people 
of that region think it right and meritorious in the eyes of God 
and good men to· hold-which is sanctioned by the general sense of 
all mankind among whom it has existed-"·hich was legal only a 
short time ago in all the States of the Union, and was then treated 
as sacred by evt:ry one of them-which is gu:uanteetl to the owner 
as much as any other property is guaranteed by the Constitution;
and ~Ir. Douglas thinks t~rnt ~• Territorial Legislature is competent 
to take it away. We say, No; the supreme legislative power of a 
sovereign State alone can deprive a man of his property. 

This proposition is so plain, so well establishetl, antl so univer
sally acknowledged, that any argument in its favor would be a mere 
waste of words. l.Ir. Douglas does not deny it, and it did not re
quire the thou~an<lth part of his sagacity to see that it was undeni
able. Ile claims for the Territorial governments the right of con
fiscating private property on the ground that t!tose governments ARE 

sovereign-have an uncontrollable and independent power over all 
their internal affairs. That is the point which he thinks is to split 
the Democrncy and impale the nation. But it is so entirely erro
neous, that it must vanish into thin 11ir as ;;oon as it comes to be 
ex:tmined. 

A 'i'erritorial government is merely provisional and temporary. 
It is created by Co1wress for the necessa rv perservation of order and 
the purposes 0£ p~lice. The powers ~onferrcd upuu it are ex
pre:;se<l in the organic act, which is the charter of its' existence, 
and which may be challgcd or repealed at the pleasure of Con
gres:>. In most of those acLs the power has been expressly re
served to Congress of revising the Territorial laws, and the power 
to repeal them exists without such reservation. 'l.'his was asserted in 
the case of Kansas by the most distinguished Senators in the Con
gress of 1856. The President appoints the Governor, judges, and 
all other oiiicers whose appointment is not otherwise provided for, 
directly or indirectly, by Congress. Even the expenses of the Ter
ritorial government. are paid out of the Federal treasury. The truth 
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is, they have no attribute of sovereignty about them. The essence 
of. sovereignty consists in having no superior. But a Territorial 
government has a superior in the United States Government, upon 
whose pleasure it is'<lependent for its very existence-in whom it lives, 
and moves, and has its being-who has made, and can unmake it with 
a. breath. 

Where does this sovereign authority to deprive men of their prop
erty come from? 'l'his transcendent power, which even despots are 
cautious about using, and which a constitutional monarch never ex
ercises-how does it get into a Territorial Legislature? Surely it 
does not drop from the cloutls: it will not be contended, that it 
a.ccompanies the settlers, or exists in the 'l'erritory before its organ
ization. Indeecl it is not to the people, but to the government of a 
Territory, that Mr. Douglas says it belongs. Then Congress mn:;t 
give the power at the same time that it gives the '.l'erritorial gov
ernment. But not a wonl of the kind is to be found in any organic 
act that ever was framed. It is thus that ~lr. Douglas's argument 
runs itself out into nothing. · 

But if Congress would pass a statute expressly to giYe this sort 
of power to tlie Territorial governments, they still would not have 
it; for the Federal Government itself does not possess a.ny control 
over men's property in the Territories. That such power does not 
exist in the :Federal Government needs no proof: Mr. Douglas 
admits it fully and freely. It is, besides, established by the solemn 
decision of Congress, by the assent of the Executive, and by the 
direct ratification of the people acting in their primary capacity at 
the polls. In addition to all this, the Supreme Court have delib
erately adjudged it to be an unalterable and undeniable rule of con
!ititutional law. 

This acknowledgment th<1t Congress has no power, authority, or 
jurisdiction over the subject, liternlly obliges l\lr. Dough; to give up 
his doctrine, or else to maintain it by asserting that a power which 
the Federal Government doe.~ not possess may be given by Congress 
to. the Territorial government. The right to abolish African slavery 
iri a Territory is not granted by the Constitution to Congress; it 
is withheld, and therefore the same as if expressly prohibited. Yet 
Mr. Douglas declares that Congress may give it to the Territories. 
Nay; he goes further, and says that the want vf the power in Con
gress is the very reason why it can delegate it-the general rule, in his 
opinion, beincr that Congress cannot delegate the powers it possesses, 

e ~ .
but may delegate such, "and only such, as Congress cannot exercise 
under the Constitution!" By turning to pages 520 and 521, the 
reader will see that this astounding proposition is actually ma.de, not 
in jest or irony, but solemnly, seriously, and, no doubt, in perfect good 
faith. On this principle, a.s Congress cannot exercise the power to 
make an ex post facto law, or a law impairing the obligation of con
tracts, therefore it may authorize such laws to be ma.de by the town 
councils of W ashincrton city, or the levy court of the District. 
If Congress passes ~n act to hang a man without trial, it is void, 
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and the judges will not allow it to be executed; but the power to do 
this prohibited thing can be constitutionally given by Congres to a 
Territorial Legislature ! 

We admit that there are certain powers bestowed upon the Gen
eral Government which are in their nature judicial or executive. 
With them Congress can do nothing, except to see that they are 
executed by the proper kind of ofiicers. It is also true that Con
gress has certain legislative powers which cannot be delegated. 
But Mr. Douglas should have known that he was not talking about 
powers which belonged to either of these classes, but about a legis
lative jurisdiction totally forbidden to the Federal Government, 
and incapable of being delegated, for the simple reason that it does 
not constitutionally exist. 

Will anybody say that such a power ought, as a rnatt~r of policy, 
or for reasons of public. safety, to be held by the provisional gov~ 
ernments of the Territories? Undoubtedly no true patriot, nor no 
friend of justice and order, can deliberately reflect on the probable 
consequences without deprecating them. 

'.l'his power over property is the one which in all governments has 
been most carefully guarded, because the temptation· to abuse it is 
always greater than any other. It is there that the subjects of a 
limited monarchy watch their king with the greatest jealousy. No 
republic has ever failed to impose strict limitations upon it. All free 
people know, that if they would remain free, they must compel the gov
ernment to keep its hands off their private property; and this can be 
done only by tying them up with careful restrictions. Accordingly 
our Federal Constitution declares that "no person shall be depri veLl 
of his property except by due process of law," and that "private 
property shall not be taken for public use without just compensa
tion." It is universally agreed that this applies only to the exer
cise of the power b.Y the Government of the United States. We are 
also protected against the State governments by a similar provision 
in the State constitutions. Legislative robbery is therefore a crime 
which cannot be committed either by Congress or by any State 
Legislature, unless it be done in flat rebellion to the· fundamental. 
law of the land. But if the Territorial governments have this 
power, then they have it without any limitation whatsoever, and 
in all the fulness of absolute despotism. They are omnipotent 
in regard to all their internal affairs, for they are sovereigns, 
without a constitution to !told them in check. And this omnipo
tent sovereignty is to be "·ielded by a few men suddenly drawn 
together from all parts of America and Europe, unacquainted 
with one another, and ignorant of their relative rights. But 
if "Mr. Douglas is right, those governments have all the abso
lute power of the H.nssian Autocrat. They may take every kind of 
property in mere caprice, or for any purpose of lucre or malice, 
without process of law, and without providing for compensation. 
The Legislature of Kansas, sitting at Lecompton or Lawrence, may 
order the miners to give up every ounce of gold that has been dug 
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at Pike's Peak. If the authol'ities of Utah should license a band 
of marauders to despoil the emigrants crossing the Territory, their 
sovereign right to do so cannot be questioned. A new Territory 
may be organized, which Southern men think should be devoted to 
the culture of cotton, while the people of the North are equally 
certain that grazing alone is the proper business to be carried on 
there. If one party, by accident, by force, or by fraud, has a ma
jority in the Legislature, the negroes are taken from the planters ; 
and if the other set gains a political victory, it is followed by a 
statute to plunder the graziers of their cattle. Such things cannot 
he done by the Federal Government, nor by the governments of 
the States; but, if Mr. Douglas is not mistaken, they can be done 
by the 'ferritorial governments. Is it not every way better to 
wait until the new inhabitants know themselves and one another; 
until the policy of the Territory is settled by some experience; and, 
above all, until the great powers of a sovereign State hre regularly 

. conferred upon them and properly limited, so as to prevent the gross 
abuses which always accompany unrestricted power in human hands? 

There is another consideration, which Mr. Douglas should have 
been the last man to overlook. The present Administration of the 
Federal Gover"nment, and th·e whole Democratic party throughout 
the country, including Mr. Douglas, thought that, in the case of 
Kansas, the question of retaining or abolishing slavery should not 
be determined by any representative body without giving to the 
whole mass of the people an opportunity of. voting on it. Mr.· 
Douglas carried it further, and warmly opposed the constitution, 
denying even its validity, because other and undisputed parts of it 
had not also been submitted to a popular vote. Now he is willing 
that the whole slavery dispute in any Territory, and all questions 
tha.t can arise concerning the rights of .the people to that or other 
property, shall be decided at once by a Territorial Legislature, 
without any submission at all. Popular sovereignty in the last 
Congress meant the freedom of the people from all the restraints 
of .law and order: now it means a government which shall rule 
them with a rod of iron. It swings like a pendulum from one side 
clear over to the other. 

Mr. Douglas's opinions on this subject of sovereign Territorial 
governments are very singular; but the reasons he has produced 
to support them are infinitely more curious still. For instance, he 
shows that Jefferson once introduced into the old Congress of the 
Confederation a plan for the government of the Territories, calling 
them by the name of" New States," but not ma.king them anything 
like sovereign or independent States; and though this was a mere 
experimental proJet, which was rejected by Congres8, and never 
afterwards referred to by Jefferson himself, yet :Mr. Douglas argues 
upon it as if it had somehow become a part of our fundamental law. 

Again: He says that the States gave to the Federal Government 
the same powers which as colonies they had been willing to concede 
to the British Government, and kept those which as colonies they 
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lrn!l claimed for tlH.:mselves. If he will r<'ad a common-school his
tory of the Hevol11tion, and then look at Art. I, sec. 8, of tho Con
stitution, he will find the two following facts fully established: 
1. That tho Federal Government lrns ''power to lay and collect 
taxes, duties, imposts, and excises;" and, ~. That the colonies, be
fore the Hevolution, utterly refused to be taxed by Great Britain; 
and so far from conceding the power, fought against it for seven 
long yearR. 

There is another thing in the article which, if it had not come 
from a di,,;tinguished Senator, and a very upright gentleman, would 
have been open to some imputation of unfairness. He quotes the 
President's message, and begins in the middle of a sentence. Ile 
professes to give the very words, and makes Mr. Buchanan say: 
"'l'hat slavery exists in Kansas by virtue of tho Constitution of the 
United States." What JHr. Buchanan did say was :1 veryclifferentthing. 
It was lhis: "It has been solemnly a<ljudged by the highest judiciul 
tribunal known to our la,ws, that slavery exists in Kansas by virtue of 
the Constitution of the United Stn.tes." Everybody knows that Ly 
treating the Bible in that way, you can prove the non-existence of 
God. 

The argumentwn ad lwminem is not fair, and we "do not me:n1 to 
use it. Mr. Douglas has a right to change his opinions whenever 
he pleases. But we quote him as we would any other authority 
equally high in favor of truth. We can r:rrove by himself that 
every proposition he lays do'rn in Harpers' Magazine is founded 
in error. Never befo~·e has any public man in America so com
pletely revolutionized his political opinions in the course of eighteen 
months. We do not deny that the change is heartfelt and con
scientious. "\Ye only insist that he formerly stated his propositions 
much more clearly, and sustained them with far greater ability and 
better reasons, than he does now. 

When be took a tour to the South, at the beginning of last win
ter, he made a speech at New Orleans-, in which he announced to 
the people there that he and his lriends in Illinois accepted the 
Dred Scott decision, regarded slaves as property, and fully admitted 
the right of a Southern man to go into any Federal territory with his 
slave, and to hold him there as other property is held. 

In 1849 he voted in the Senate for what was called Walker's 
amendment, by which it was proposed to put all the internal 
affairs of California and New Mexico under the domination of the 
President, giving him almost unlimited power, legislative, judicial, 
and executive, over the internal a;_ffairs of those Territories. (See 
20th Cong., p. .) Undoubtedly this was a strange way of treat
ing sovereignties. If Mr. Douglas is right now, he was guilty then 
of most atrocious usurpation. 

Utah is as much a sovereign State as any other Territory, and 
as perfe'ctly entitled to enjoy the right of self-government. On the 
12th of June, 1857, Mr. Douglas made a speech about Utah, at 
Springfield, Illinois, in which he expressed his opinion strongly in 
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favor of the absolute and unconditional i·epeal of tht> organic act, 
blotting tl1e Territorial government ont of existence, and puttin(J' the 
people under the sole and exclusive jurisdiction of the United sfates, 
like a fort, ar.~enal, dock-yard, or 11tagazine. He does not seem to 
have had the least idea then that he was proposing to extinguish a 
sovereignty; or to trample upon the sacred rights of an independent 
people. · 

The report which he made to the Senate, in 1856, on the Topeka 
constitution, enunciates a very different doctrine from that of the 
magazine article. It is true that the language is a little cloudy, 
but no one can understand the following sentences to signify that 
the Territorial governments have sovereign power to take away the 
property of the inhabitants : 

"The sovereignty of a Territory remains in abevance, suspended in the United 
Stutes, in trust for the people until they shall be admitted into the Union as a State. Jn 
the mean time they are admitted to enjoy nnd exercise all the rights and privileges 
of self-government, in subordination to the Constitution of the United States, and IN 

ODEIJIEXCE TO THE ORGAXJC LAW passed by Congress in pursuance of. that instru
ment. These rights nnd privileges are all derived from the Constitution, througli 
the act of Congress, and must be exercised and enjoyed in subjection to all the limit
ations and restricti,ons which that Constitntion imposes." 

The letter he addressed to a Philadelphia meeting, in February, 
1858, is more explicit, and, barring some anomalous ideas concerning 
the abeyance of the power and the suspension of it in trust, it is 
clear enough : 

"Under our Territorial system, it requires sovereign power to ordain nnd estab
lish constitutions and governments. While a Territory may and should enjoy all 
the rights of self-government, in obedience to it1 organic law, it is NOT A sOVF.REIGN 
POWER. The sovereignty of a Territory remains in abeyance, suspended in the United 
States, in trust for the people u·hen they become a State, and eannot be withdrawn from 
the hands of the trustee and vested in tlie people of a Territory without the consent of 
Congress." 

The report which he made in the same month, from the Senate 
Committee on Territories, i~ equally distinct, ~md rather more em

.phatic against his new doctrine: 
"This committee in their reports have always held that a Territory is not a sove

r~ign power; that the sovereignty of a Territory is in abeyance, suspended in the 
United States, in trust for the people when they become a State; that the United 
States, as trustees, cannot be divested of the sovereignty, nor the 'ferritory be in
vested with the right to assume and eOKercise it, without the consent of Congress. 
If the proposition be true that sovereign power alone can institute governments, and 
that the sovereignty of a Territory is in abeyance, suspended in the United States, 
in trust for the people when they become a State, and that the sovereignty cannot 
be divested from the ha.nds of the trustee without the assent of Congress, it follows, 
as an inevitable consequence, that the Kansas Legislature did not and could not 
confer upon the Lecompton convention the sovereign power of ordaining a consti
tution for the people of Kansas, in place of the organic act passed by Congress." 

The d;ys are past and gone when 1\1~. Douglas led the fiery assaults of 
the opposition in the Lecompton controversy. Then it was his object to 
prove that a Territorial Legislature, so far from being omnipotent, was 
powerless even to authorize an election of delegates to consider about their 
own affairs. It was asserted that a convention chosen under a Territorial 
law could make and ordain no constitution which would be legally binding. 
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Then a Territorial go\"'ernment was to be despised and spit upon, even 
whcu it invited the people to come forward and vote on a question o~ the 
most vital importance to their own interests. But now all things have 
become new. The Lecompton dispute has "gone glimmering down the 
dream of things that were," and .l\Ir. Douglas produces another issue, 
brand new from the mint. The old opinions are not worth a rush to his 
present position : it must be sustained by opposite principles and reasoning 
totally different. The Legislature of Kansas was not sovereign when it 
authorized a convention of the people to assemble and decide what sort of 
a constitution they would have, but when it strikes at their rights of prop
erty, it becomes not only a sovereign, but a sovereign without limitation 
of power. "\Ve have no idea that l\Ir. Douglas is not perfectly" sincere, as 
he was also when he took the other side. The impulses engendered by 
the heat of controversy have driven him at different timeii in opposite di
rections. 'Ve do not charge it against him as a crime, but it is true that these 
views of his, inconsistent as they are with one another, always happen to accord 
with the in.terests of the opposition, always give to the enemies of the Con
stitution a certain amount of" aid and comfort," and always add a little 
to the rancorous and malignant hatred with which the Abolitionists re
gard the Government of their own country. 

Yes; the Lecompton issue which l\Ir. Douglas made upon the Adminis
tration two years ago is done, and the principles on which we were then 
opposed are abandoned. We are no longer required to fight for the lawful
ness of a Territorial election held under Territorial authority. But another 
iRsue is thrust upon us, to "disturb the harmony and threaten the integ
rity" of the party. A few words more, (perhaps of tedious repetition,) by 
way of showing what that new issue is, or probably will be, and we are done. 

We in-sist that an emigrant going into a Federal Territory, retains his 
title to the property which he took with him, until there is some prohibi
tion enacted by lawful authority. l\Ir. Douglas cannot deny this in the 
face of his New Orleans speech, and the overwhelming reasons which sup
port it. 

It is an agreed point among all Democrats that Congress cannot inter
fere with the rights of property in the Territories. 

It is also acknowledged that the people of a new State, either in their 
constitution or in an act of their Legislature, may make the negroes within 
it free, or hold them in a state of servitude. 

But we believe more. We believe in submitting to the law, as decided 
by the Supreme Court, which declares that a Territorial Legislature can
not, any more than Congress, interfere with rights of property in a Terri
tory-that the settlers of a Territory are bound to wait until the sovereign 
power is conferred upon them, with proper limitations, before they attempt 
to exercise the most dangerous of all its functions. Mr. Douglas denies 
this, and there is the new issue. 

Why should such an issue be made at such a time 7 What is there now 
to excuse any friend of peace for attempting to stir up the bitter waters 
of strife? There is no actual difficulty about this subject in any Terri
tory. There is no question upon it pending before Congress or the coun
try. "\Ve are called upon to make a contest, at once unnecessary and 
hopeless, with the judicial authority of the nation. We object to it. 
We will not obey l\lr. Douglas when he commands us to assault the Su
preme Court of the United States. We believe the court to be right, and 
1\Ir. Douglas wrong. 
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THE DIVIDING LINE BETWEEN FEDERAL AND LOCAL AUTHORITY. 
POPULAR SOVEREIGNTY IN THE TERlUTORIES. 

BY STEPHEN A. DOUG r.As. 

UNDER our complex system of government 
· it is the first duty of American statesmen 

to mark distinctly the dividing line between 
Federal and Local Authority. To do this with 
accuracy involves an inquiry, not only into the 
powers and duties of the :Federal Government 
under the Constitution, but also into the rights, 
privileges, and immunities of the people of the 
Territories, as well as of the States composing 
the Union. The relative powers and functions 
of the Federal and State governments have be
come well understood and clearly defined by 
their practical operation and harmonious action 
for a long series of years; while the disputed 
question-involving the right of the people of 
the Territories to govern themselves in respect 
to their local affairs and 

0 

internal polity-re
mains a fruitful source of partisan strife and sec

. tional controversy. The political organization 
which was formed in 1854, and has assumed the 
name of the Republican Party, is based on the 
theory that African shwery, as it exists in this 
country, is an evil of such magnitude-social, 
moral, and political-as to justify and require 
the exertion of the entire power and influence 
of the Federal Government to the full extent that 
the Constitution, according to their interpreta
tion, will permit for its ultimate extinction. In 
the platform of principles adopted at Philadel
phia by the Republican National Convention in 
1856, it is affirmed: 

"That the Constitution confers upon Congress 
sovereign power over .the Territories of the United 
States for their government, and that in the exer
cise of this power it is both the right and the duty 
of Congress to prohibit in the Territories those twin 
relics of barbarism, polygamy and slavery." 

According to the theory of the Republican 
party there is an irrepressible conflict between 
freedom and slavery, free labor and slave labor, 
free States and slave States, which is irreconcil
able; and must continue to rage with increasing 
fury until the one shall become universal by the 
annihilation of the other. In the language of 
the most eminent and authoritative expounder 
of their political faith, · 

" It is an irrepressible conflict between opposing 
nnd enduring forces; and it means that the Unit
ed States must and will, sooner or later, become 
either entirely a slaveholding nation or entirely a 
free labor nation. Either the cotton and rice fields 
of South Carolina, and the sugar plantations of 
Louisiana., will ultimately be tilled by free labor, 
and Charleston and New Orleans become marts for 
legitimate merchandise alone, or else the rye fields 
and wheat fields of Massachusetts and New York 
must again be surrendered by their farmers to slave 
culture and to the production of slaves, and Boston 
and New York become once more markets for trade 
in the bodies and souls of men." 

In the Illinois canvass of 1858 the same prnp

osition was advocated and defended by dt.e dis
tinguished Republican standard-bearer in these 
words: 

"In my opinion it [the slavery agitation Jwill not 
cease until a crisis shall have been reached and pass
ed. 'A house divided against itself can not stand.' 
I believe this government can not endure perma
nently half slave and half free. I do not expect 
the house to full, but I do expect it will cease to be 
divided. It will become all one thing or all the 
other. Either the opponents of slavery will arrest 
the further spread of it, aud place it where the pub
lic mind shall rest in the belief that it is in the 
course of ultimate extinction, or its advocates will 
push forward till it shall become alike lawful in all 
the States-old as well as new, North as well as 
South." 

Thus it will be seen, that under the auspices 
of a political party, which claims sovereignty in 
Congress over the subject of slavery, there can 
be no peace on the slavery question-no truce in 
the sectional strife-no fraternity between the 
North and South, so long as this Union remains, 
as our fathers made it-divided into free and 
slave States, with the right on the part of each 
to retain slavery so long as it chooses, and to 
abolish it whenever it pleases. 

On the other hand, it would be uncandid to 
deny that, while the Democratic party is a unit 
in its irreconcilable opposition to the doctrines 
and principles of the Republican party, there are 
radical differences of opinion in respect to the 
powers and duties of Congress, and the rights 
and immunities of the people of the Territories 
under the Federal Constitution, which seriously 
disturb its harmony and threaten its integrity. 
These differences of opinion arise from the dif
ferent interpretations placed on the Constitution 
by persons who belong to one of the following 
classes: 
· First.-Those who belieYe that the Constitu

tion of the United States neither establishes nor 
prohibits slavery in the States or Territories be
yond the power of the people legally to control 
it, but "leaves the people thereof pe1fectly free 
to form and regulate their domestic institutions 
in their own way, subject only to the Constitu
tion of the United States." 

Second.-Those who believe that the Consti
tution establishes slavery in the Territories, and 
withholds from Congress and the Territorial 
Legislature the power to control it; and who 
insist that, in the event the Territorial Legisla
ture fails to enact the requisite laws for its pro
tection, it becomes the imperative duty of Con
gress to interpose its authority and f~rnish such 
protection. , 

Tltird.-Those ivho, while professing to be
lieve that the Constitution establishes slavery in 
the Territories beyond the power of Congress or
the Territorial Legislature to control it, at the 
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same time protest against the duty of Congress 
to interfere for its protection; but insist that it 
is the duty of the Judiciary to protect and main
tain slavery in the Territories without any law 
upon the subject. 

By p. careful examination of the second and 
third propositions, it will be seen that the advo
cates of each agree on the theoretical question, 
that the Constitution establishes slavery in the 
Territories, and compels them to have it whether 
they want it or not ; and differ on the practical 
point, whether a right secured by the Constitu
tion shall be protected by an act of Congress 
when all other remedies fail. The reason as
signed for not protecting by law a right secured 
by the Constitution is, that it is the duty of the 
Courts to protect slavery in the Territories with
out any legislation upon the subject. How the 
Courts are to afford protection to slaves or any 
other property, where there is no law providing 
remedies and imposing penalties and conferring 
jurisdiction upon the Courts to hear and determ
ine the cases as they arise, remains to be ex
plained. 

The acts of Congress, establishing the se1·eral 
Territories of the United States, provide that: 
"The jurisdiction of the several Courts herein 
provided for, both appellate and original, and 
that of the Probate Courts and ·Justices of the 
Peace, shall be as limited by law"-meaning 
such laws as the Territorial Legislatures sliall 

· from time to time enact. It will be seen that 
the judicial tribunals of the Territories have just 
such jurisdiction, and only such, in respect to 
the rights of persons-and property pertaining to 
the citizens of the Territory as the Territorial 
Legislature shall see fit to confer; and conse
quently, that the Courts can afford protection to 
persons and property no further than the Legis
lature shall, by law, confer the jurisdiction, and 
prescribe the remedies, penalties, and modes of 
proceeding. · 

It is difficult to conceive how any person who 
belie.ves that the Constitution confers the right 
of protection in the enjoyment of slave property 
in the Territories, regardless of the wishes of the 
people and of the action of the Territorial Leg
islature, can satisfy his conscience and his oath 
of fidelity to the Constitution in withholding 
such Congressional legislation as may be essen
tial to the enjoyment of such right under the 
Constitution. Under this view of the subject it 
is impossible to· resist the conclusion that, if the 
Constitution does establish slavery in the Terri
tories, beyond the power of the people to control 
it by law, it is the imperative duty of Congress 
to supply all the legislation necessary to its pro
tection ; and if this proposition is not true, it 
necessarily results that the Constitution neither 
establishes nor prohibits slavery any where, but 
leaves the people of each State and Territory en
tirely free to form and regulate their domestic 
affairs to suit themselves, without the interven
tion of Congress or of any other power whatso
ever. 

~ut it is u:ged with great plausibility by those 

who have entire faith in the soundness of the 
proposition, that "aTerritory is the mere creat
ure of Congress ; that the creature can not lie 
clothed with any powers tJ.ot possessed by the 
creator; and that Congress, not possessing the 
power to legislate in respect to African slavery 
in the Territories, can not delegate to a Territo
rial Legislature any power which it does not it
self possess. " , 

This proposition is as plausible as it is falla
cious. But the reverse of it is true as a general 
rule. Congress can not delegate to a Ten-i tori:>.1 
Legislature, or to any other body of men what
soever, any power which the Constitution has 
vested in Congress. In other words : Every 
vower coriferred on Congress by tlie Constitution 
must be exe•·cised by Congress in the mode pre
scribed in the Constitution. 

Let us test the correctness of this proposition 
by reference to the powers of Congress as defined 
in the Constitution: 

''The Congress shall have power
" To lay and collect taxes, duties, imposts, and 

excises," etc. ; 
" To borrow money on the credit of the United 

States;" 
"To regulate commerce with foreign nations," 

etc.; 
" To establish a uniform rule of naturalization," 

etc.; 
"To coin money, and regulate the value thereof;" 
"To establish post-offices and post-roads;" 
"To constitute tribunals inferior to the Supreme 

Court;" 
" To declare war," etc. 
"To provide and maintain a navy." 

This list might be extended so as to embrace 
nil the powers conferred on Congress by the Con
stitution; but enough has tieen cited to test the 
principle. 'Viii it be contended that Congress 
can delegate any one of these powers to a Terri
torial Legislature or to any tribunal whatever? 
Can. Congress delegate to Kansas the power to 
"regulate commerce," or to Nebraska the power 
"to establish uniform rules of naturalization," 
or to Illinois the power "to coin money and 
regulate the value thereof," or to Virginia the 
power " to establish post-offices and post-roads?" 

The mere statement of the question carries 
with it the emphatic answer, that Congress can 
not delegate any power which it does possess ; 
but that every power conferred on Congress by 
the Constitution must be exercised by Congress 
in the manner prescribed in that instrument. 

On the other hand, there are cases in which 
Congress may establish tribunals and local gov
ernments, and im·est them with powers which 
Congress docs not possess und can not exercise 
under the Constitution. For instance, Congress 
may establish courts inferior to the Supreme 
Court, and confer upon them the power to hear 
and determine c!lse~, and render judgments af
fecting the life, liberty, and property of the citi
zen, without itself having the power to hear and 
determine such causes, render judgments, or re
vise or annul the same. In like manner C11n
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gress may institute governments for the Territo
ries, composed of an executive, judicial, and leg
islative department; and may confer upon the 
Governor all the executive powers and functions 
of the Territory, without having the right to ex
ercise any one of those powers or functions it
self. 

Congress may confer upon the judicial depart
ment all the judicial powers and functions of the 
Territory, without having the right to hear and 
determine a cause, or render a judgment, or to 
revise or annul any decision made by the courts 
so established by Congress. Congress may also 
confer upon the legislative department of the 
Territory certain legislative powers which it can 
not itself exercise, and only such as Congress 
can not exercise under the Constitution. The 
powers which Congress may thus confer but can 
not exercise, are such as relate to the domestic 
affairs and internal polity of the Territory, and 
do not affect the general welfare of the Repub
lic. 

This dividing line between Federal and Local 
authority was familiar to the framers of the Con
-Stitution. It is clearly defined and distinctly 
marked on every page of history which records 
the great events of that immortal struggle be
tween the American Colonies and the British 
Government, which resulted in the establishment 
of our national independence. In the beginning 
of that struggle the Colonies neither contemplated 
nor desired independence. In all their address
es to the Crown, and to the Parliament; and to 
the people of Great Britain, as well as to the peo
ple of America, they averred that as loyal Brit
ish subjects they deplored the causes which im
pelled their separation from the parent country. 
They were strongly and affectionately attached 
to the Constitution, civil and political institu
tions and jurisprudence of Great Britain, which 
they proudly claimed as the birth-right of all 
Englishmen, and desired to transmit them un
impaired as a precious legacy to their posterity. 
For a long series of years they remonstrated 
against the violation of their inalienable rights 
of self-government under the British Constitu
tion; and humbly petitioned for the redress of 
their grievances. 

They acknowledged and affirmed their alle
giance to the Crown, their affection for the peo
ple, and their devotion to the Constitution of 
Great Britain; and their only complaint was 
that they were not permitted to enjoy the rights 
and privileges of self-government, in the manage
ment of their internal affairs and domestic con
cerns, in accordance with the guaranties of that 
Constitution and of the colonial charters granted 
by the Crown in pursuance ofit. They conceded 
the right of the Imperial government to make all 
laws and perform all acts concerning the colo
nies, which were in their nature Imperial and 
not Colonial-which affected the general welfare 
of the Empire, and did not interfere with the 
"internal polity" of the Colonies. They recog
nized the right of the Imperial government to 
declare war and make peace ; to coin money and 

determine its value; to make treaties and con
duct intercourse with foreign nations; to regu
late commerce between the several colonies, and 
between each colony and the parent country, and 
with foreign countries; and in general they rec
ognized the right of the Imperial government 
of Great Britain to exercise all the powers and 
authority which, under our Federal Constitution, 
are delegated by the people of the several States 
to the Government of the United States. 

Recognizing and conceding to the Imperial 
government all these powers-including the right 
to instUute 9ot•ernments for the colonies, by 
granting charters under which the inhabitants 
residing within the limits of any specified Terri
tory might be organized into a political commu
nity, with a government consisting of its appro
priate departments, executive, legislative, and 
judicial; conceding all these powers, the colo
nies emphatically denied that the Imperial gov
ernment had any rightful authority to impose 
taxes upon them without their consent, or to 
interfere with their internal polity; claiming 
that itt was the birth-right of all Englishmen...-in
alienable when formed into a political commu
nity-to exercise and enjoy all the rights, privi
leges, and immunities of self-government in re
spect to all matters and things, which were Local 
and not General-Internal and not External
Colonial and not Imperial-as fully as if they 
were inhabitants of England, with a fair repre
sentation in Parliament. 

Thus it appears that our fathers of the Revo
lution were contending, not for Independence in 
the first instance, but for the inestimable right 
ofLocal Self-Government under the British Con
stitution; the right of every distinct political 
community-dependent Colonies, Territories, 
and Provinces, as well as sovereign States-to 
make their own local laws, form their own do
mestic institutions, and manage their own in
ternal affairs in their own way, subject only to the 
Constitution of Great Britain as the paramount 
law of the Empire. 

The government of Great Britain had violated 
this inalienable right of local self-government by 
a long series of acts on a great variety of sub
jects. The first serious point of controversy 
arose on the slavery question as early as 1699, 
which continued a fruitful source of irritation 
until the Revolution, and formed one of the 
causes for the separation of the colonies from 
the British Crown. 

For more than forty years the Provincial 
Legislature of Virginia had passed laws for the 
protection and encouragement of African slavery 
within her limits. This policy was steadily pur
sued until the white inhabitants of Virginia be
came alarmed for their own safety, in view of 
the numerous and formidable tribes of Inwan 
savages which surrounded and threatened the 
feeble white settlements, while ship-loads of Af
rican savages were being daily landed in their 
midst. In order to check and restrain a policy 
which seemed to threaten the very existence of 
the colony, the Provincial Legislatm·e enacted a 
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law imposing a tax upon every slave who should 
be brought into Virginia. The British mer
chants, who were engaged in the African slave. 
trade, regarding this legislation as injurious to 
their interests and in violation of their rights, 
petitioned the King of England and his Majesty's 
ministers to annul the obnoxious law and pro
tect them in their right to carry their slaves into 
Virginia and all other British colonies which 
were the common property of the Empire-ac
quired by the common blood and common treas
ure-and from which a few adventurers who had 
settled on the Imperial domain by his Majesty's 
sufferance, had no right to exclude them or dis
criminate against their property by a mere Pro
vincial enactment. Upon a full consideration 
of the subject the King graciously granted the 
prayer of the petitioners; and accordingly issued 
peremptory orders to the Royal Governor of Vir
ginia, and to the Governors of all the other Brit
ish colonies in America, forbidding them to sign 
or approve any Colonial or Provincial enactment 
injurious to the African Slave-Trade, unless such 
enactment should contain a clause suspending 
its operation until his Majesty's pleasure should 
be made known in the premises. 

Judge Tucker, in his Appendix to Blackstone, 
refers to thirty-one acts of the Provincial Legis
lature of Virginia, passed at various periods from 
1662 to 1772, upon the subject of African slavery, 
showing conclusively that Virginia always con
sidered this as one of the questions affecting her 
"internal polity," over which she, in common 
with the other colonies, claimed "the right of 
exclusive legislation _in their Provincial Legisla
tures" within their respective limits. Some of 
these acts, particularly those wliich were enacted 
prior to the year 1699, were evidently intended 
to foster and encourage, as well as to regulate 
and control African slavery, as one of the domes
tic institutions of the colony. The act of 1699, 
and most of the enactments subsequent to· that 
date, were as obviously designed to restrain and 
check the growth of the institution with the view 
of confining it within the limit of the actual 
necessities of the community, or its ultimate ex
tinction, as might be deemed most conducive to 
the public interests, by a system of unfriendly 
legislation, such as imposing a tax on all slaves 
introduced into the colony, which was increased 
and renewed from time to time, as occasion re
quired, until the period of the Revolution. Many 
of these acts never took effect, in consequence 
of the King withholding his assent, even after 
the GoYernor had approved the enactment, in 
cases where it contained a clause suspending its 
operation until his Majesty's pleasure should be 
made known in the premises. 

In 1772 the Provincial Legislature of Vir· 
ginia, after imposing another tax of five per cent. 
on all slaves imported into the colony, petitioned 
the King to remove all those restraints which in
hibited his Majesty's Governors assenting to such 
law11 as might check so very pernicious a com
merce as slavery. Of this petition Judge Tucker 
says: 

"The following extract from a petition to the 
Throne, presented from the House of Burgesses of 
Virginia, April 1st, 1772, will show the sense of the 
people of Virginia on the subject of slavery at that 
period: 

" 'The importation of slaves into the colony from 
the coast of Africa hath long been considered as a 
trade of great inhumanity; and under its present 
encouragement we have too much reason to fear 
will endanger the very existence of your l\Iajesty's 
American dominions.'" 

Mark the ominous words! Virginia tells the 
King of England iu 1772, four years prior to the 
Declaration of Independence, that his Majesty's 
American dominions are in danger: Not be
cause of the Stamp duties-not because of the 
tax on Tea-not because of his attempts to col
lect revenue in America! Thede have since 
been deemed sufficient to justify rebellion and 
revolution. But none of these are referred to 
by Virginia in her address to the Throne-there 
being another wrong which, in magnitude and 
enormity, so far exceeded these and all other 
causes of complaint that the very existence of his 
Majesty's American dominions depended upon it! 
That wrong consisted in forcing African slavery 
upon a dependent colony without her consent, 
and in opposition to the wishes of her own peo
ple! 

The people of Virginia at that day did not 
appreciate the force of the argument used by the 
British merchants, who were engaged in the Af
rican slave-trade, and which was afterward in
dorsed, at least by implication, by the King and 
his Ministers; that the colonies were the com
mon property of the Empire-acquired by the 
common blood and treasure-and therefore all 
British subjects had the right to carry their slaves 
into the colonies and hold them in defiance of 
the local law and in contempt of the wishes and 
safety of the colonies. 

The people of Virginia not being convinced 
by this process of reasoning, still adhered to the 
doctrine which they held in common with their 
sister colonies, that it was the birth-right of all 
freemen-inalienable when formed into political 
communities-to exercise exclusive legislation 
in respect ta all matters pertaining to their in
ternal polity-slavery not excepted; and rather 
than surrender this great right they were pre
pared to withdraw their allegiance from the 
Crown. 

Again referring to this petition to the King, 
the same learned Judge adds : 

"This petition produced no effect, as appears from 
the first clause ofour [Virginia JConstitution, where, 
among other acts of misrule, the inhuman use of the 
Royal negative in refusing us [the people of Vir
giniaJ permission to exclude slavery from us. by Jaw, 
is enumerated among the reasons for separatmg from 
Great Britain." 

This clause in the Constitution of Virginia, 
referring to the inhuman use of the Royal nega
tive, in refusing the Colony of Virginia permis
sion to exclade slavery from her limits by law as 
one of the reasons for separating from Great 
Britain, was adopted on _the 12th day of June, 
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1776, three weeks and one day previous to the 
Declaration of Independence by the Continental 
Congress; and after remaining in force as a part 
of the Constitution for a period of fifty-foui:_years, 
was re-adopted, without alteration, by the Con
vention which framed the new Constitution in 
1830, and then ratified by the people as a part 
of the new Constitution; and was again re-adopt
ed by the Convention which amended the Con
stitution in 1850, and again ratified by the peo
ple as a part of the amended Constitution, and 
at this day remains a portion of the fundamental 
law of Virginia-proclaiming to the world and 
to posterity that one of the reasons for separating 
from Great Britain was "the inhuman use of the 
Royal negative in refusing us [the Colony of 
Virginia] permission to exclude slavery from us 
bylaw!" 

The legislation of Virginia on this subject may 
be taken as a fair sample of the legislative enact
ments of each of the thirteen Colonies, showing 
conclusively that slavery was regarded by them 
all as a domestic question to be regulated and 
determined by each Colony to suit itself, with
out the intervention of the British Parliament 
or " the inhuman use of the Royal negative." 
Each Colony passed a series of enactments, be
ginning at an early period of its history and run
ning down to the commencement of the Revolu
tion, either protecting, regulating,"or restraining 
African Slavery within its respective limits and 
in accordance with their wishes and supposed 
interests. North and South Carolina, following 
the example of Virginia, at first encouraged the 
introduction of slaves, until the number increased 
beyond their wants and necessities, when they 
attempted to check and restrain the further 
growth of the institution, by imposing a high 
rate of taxation upon all slaves which should be 
brought into those Colonies; and finally, in 176!, 
South Carolina passed a law imposing a penalty 
of one hundred pounds (or five hundred dollars) 
for every negro slave subsequently introduced 
into that Colony. 

The Colony of Georgia was originally founded 
on strict anti-slavery principles, and rigidly main
tained this policy for a series of years, until the 
inhabitants became convinced by experience, 
that, with their climate and productions, slave 
labor, if not essential to their existence, would 
prove beneficial and useful to their material in
terests. Maryland and Delaware protected and 
regulated African Slavery as one of their domes
tic institutions. Pennsylvania, under the advice 
of\Villiam Penn, substituted fourteen years' serv
ice and perpetual adscript to the soil for hered
itary slavery, and attempted to legislate, not for 
the total abolition of slavery, but for the sanctity 
of marriage among slaves, and for their personal 
security. New Jersey, New York, and Connec
ticut, recognized African Slavery as a domestic 
institution lawfully existing within their respect
ive limits, and passed the requisite laws for its 
control and regulation. 

Rhode Island provided by law that no slave 
should serve more than ten years, at the end of 

which time he was to be set free ; and if the 
master should refuse to let him go free, or sold 
him elsewhere for a longer period of service, he 
was subject to a penalty of forty pounds, which 
was supposed at that period to be nearly double 
the value of the slave. 

Massachusetts imposed heavy taxes upon all 
slaves brought into the Colony, and provided in 
some instances for sending the slaves back to 
their native land; and finally prohibited the in
troduction of any more slaves into the Colony 
under any circumstances. 

'Vhen New Hampshire passed laws which were 
designed to prevent the introduction of any more 
slaves, the British Cabinet issued the following 
order to Governor 'Ventworth : "You are not to 
give your assent to, or pass any law imposing du
ties upon Negroes imported into New Hampshire." 

'Vhile the legislation of the several Colonies 
exhibits dissimilarity of views, founded on a di
versity of interests, on the merits and policy o( 
slavery, it shows conclusively that they all re
garded it as a domestic question affecting their 
internal polity in respect to which they were en• 
titled to a full and exclusive power of legislation 
in the several provincial Legislatures. For a 
few years immediately preceding the American 
Revolution the African Slave-Trade was encour
aged and stimulated by the British Government 
and carried on with more vigor by the English 
merchants than at any other period in the his
tory of the Colonies; and this fact, taken in con
nection with the extraordinary claim asserted 
in the Memorable Preamble to the act repealing 
the Stamp duties, that "Parliament possessed 
the right to bind the Colonies in all cases what
·soever," not only in respect to all matters affect~ 
ing the general welfare of the empire, but also 
in regard to the domestic relations and internal 
polity of the Colonies-produced a powerful im
pression upon the minds of the colonists, and im
parted peculiar prominence to the principle in
volved in the controversy. 

Hence the enactments by the several colonial 
Legislatures calculated and designed to restrain 
and prevent the increase of slaves; and, on the 
other hand, the orders issued by the Crown in
structing the Colonial Governors not to sign or 
permit any legislative enactment prejudicial or 
injurious to the African Slave-Trade, unless such 
enactment should contain a clause suspending 
its operation until the royal pleasure should be 
made known in the premises ; or, in other words, 
until the King should have an opportunity of 
annulling the acts of the colonial Legislatures by 
the "inhuman use of the Royal negative." 

Thus the policy of the Colonies on the slavery 
question had assumed a direct antagonism to 
that of the British Government; and this an
tagonism not only added to the importance of 
the principle of local self-government in the 
Colonies, but produced a general concurrence of 
opinion and action in respect to the question of 
slavery in the proceedings of the Continental 
Congress, which assembled at Philadelphia for 
the first time on the 5th of September, 1774. 
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On the 14th of October the Congress adopted 
a Bill of Rights for the Colonies, in the form of 
a series of resolutions, in which, after conceding 
to the British Government the power to regulate 
commerce and do such other things as affocted 
the general welfare of the empire without inter
fering with the internal polity of the Colonies, 
they declared "That they are entitled to a free 
and exclusive power in their several provincial 
Legislatures, where their right of representation 
can alone be preserved, in all cnses of taxation 
and internal polity." Having thus defined the 
principle for which they were contending, the Con
gress proceeded to adopt the following "Peace
ful Measures," which they still hoped would be 
sufficient to induce compliance with their just 
and reasonable demands. These "Peaceful 
Measures" consisted of addresses to the King, 
to the Parliament, and to the people of Great 
Britain, together with an Association of Non-In
tercourse to be observed and maintained so long 
as their grievances should remain unredressed. 

The second article of this Association, which 
\vas adopted without opposition and signed by 
the Delegates from all the Colonies, was in these 
words: 

" That we will neither import nor purchase any 
slave imported after the first day of December next; 
after which time we will whollv discontinue the 
Slave-Trade, and will neither b~ concerned in it 
ourselves, uor will we hire our vessels, nor sell our 
commodities or manufactures to those who are en
gaged in it." 

This Bill of Rights, together with these arti
cles of association, were subsequently submitted 
to and adopted by each of the thirteen Colonies 
i.n their respective Provincial Legislatures. 

Thus was distinctly formed between the Colo
nies and the parent country that issue upon which 
the Declaration of Independence was founded 
and the battles of the Revolution were fought. 
It involved the specific claim on the part of the 
Colonies-denied by the King and Parliament 
-to the exclusive right of legislation touching 
all local and internal concerns, slavery included. 
This being the principle involved in the contest, 
a majority of the Colonies refused to permit their 
Delegates to sign the Declaration of Independ
ence except upon the distinct condition and ex
press reservation to each Colony of the exclusive 
right to manage and control its local concerns 
and police regulations without the intervention 
of any general Congress which might be estab
lished for the United Colonies. 

Let ns cite one of these reservations as a spec
imen of all, showing conclusively that they were 
fighting for the inalienable right of local self
government, with. the dear understanding that 
when they had succeeded in throwing off the 
despotism of the British Parliament, no Con
gressional despotism was to. be substituted for it: 

"We, the Delegates or l\Iaryland, in convention 
assembled, do declare that the King of Great Britain 
has violated his compact with this people, and that 
they owe no allegiance to him. 'Ve have therefore 
thought it just and necessary to empower our Depu

ties in Congress to join with a majority of the United 
Colonies in declaring them free and independent 
States, in framing such further confederation b&
tween them, in making foreign alliances, and in 
adopting such other measures as shall be judged 
necessary for the preservation of their liberties : 

"Provided, the sole and exclusive right of regn
lating the internal polity and government of this 
Colony be reserved to the people thereof. 

"'Ve have also thought proper to call a new con
vention for the purpose of establishing a govern· 
ment in this Colony. 

"No ambitious views, no desire of independence, 
induced the people of Maryland to form an union 
with the other Colonies. To procure an exemption 
from Parliamentary taxation, and to continue to the 
Legislatures of these Colonies the sole and exclusive 
right of regulating their Internal Polity, was our 
original and only motive. To maintain inviolate 
our liberties, and to transmit them unimpaired tb 
posterity, was our duty and first wish; our next, to 
continue connected with and dependent on Great 
Britain. For the truth of these assertions we ap
peal to that Almighty Being who is emphatically 
styled the Searcher of hearts, and from whose om
niscience none is concealed. Relying on his Divine 
protection and assistance, and trusting to the justice 
of our cause, we exhort and conjure every virtuou~ 
citizen to join cordially in defense of our commOll 
rights, and in maintenance of the freedom of this 
and her sister Colonies." 

The first l'lan of Federal Government adopted 
for the United States was formed during the 
Revolution, and is usually known as "The Ar
ticles of Confederation." Ily these Articles it 
was provided that "Each State retains its Sov
ereignty, Freedom, and Independence, and every 
power, jurisdiction, and right which is not by 
this Confederation expressly delegated to the 
United States in Congress assembled." 

At the time the Articles of Confederation 
were adopted-July 9, 1778-the United States 
held no lands or territory in common. The eJ)o 

tire country-including all the waste and uriai!ii. 
propriated lands-embraced within or pertain>o 
ing to the Confederacy, belonged to and was the 
property of the several States within whose limits 
the same was situated. 

On the 6th day of September, 1780, Congress 
"recommended to the several States in the Union 
having claims to waste and unappropriated lands 
in the \V estern country• a liberal cession to the 
United States of a. portion of their respective 
claims for the eommon benefit of the Union." 

On the 20th day of October, 1783,. the Legis
lature of Virginia. passed an act authorizing the 
Delegates in Congress from that State to convey 
to the United States "the territory or tract of 
country within the limits of the Virginia Chai:. 
ter, lying and bearing to the Northwest of the 
River Ohio"-which grant was to be made upon 
the "condition that the territory so ceded shall 
be laid out and formed intg. States;" and thai 
"the States so formed shall be distinct repub
lican States, and admitted members of the Fed
eral Union, having the same rightsoi Sovereign
ty, Freedom, and Independence as the other 
States." · 
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On the 1st day of March, 1784, Thomas J cf
ferson and his colleagues in Congress executed 
the deed of cession in pursuance of the act of the 
Virginia. Legislature, which was accepted and 
ordered to ''be recorded and enrolled among the 
acts of the United States in Congress assem
bled." This was the first territory ever acquired, 
held, or owned by the United States. On the 
same day of the deed of cession Mr. Jefferson, 
as chairman of a committee which had been ap. 
pointed, consisting of Mr. Jefferson of Virginia, 
Mr. Chase of Maryland, and Mr. Howell of 
Rhode· Island, submitted to Congress "a plan 
for the temporary government of the te1Titory 
ceded or to be ceded by the individual States to 
the United States." 

It is important that this Jeffersonian Plan of 
government for the Territories should be care
fully considered for many obvious reasons. It 
was the first plan of government for the Terri 
tories ever adopted in the United States. It 
was drawn ~ the author of the Declaration of 
Independence, and revised and adopted by those 
who shaped the issues which produced the Revo
lution, and formed the foundations upon which 
our whole American system ofgovarnmcnts rests. 
It was not intended to be eitherJlocal or tem
porary in its character, but was designed to ap. 
ply to all "territory ceded or to be ceded,'' and 
to be universal in its application and eternal in 
its duration, wherever and whenever we might 
have territory requiring a government. It ig
nored the right of Congress to legislate for the 
people of the Territories without their consent, 
and recognized the inalienable right of the peo
ple of the Territories, when organized into po
litical communities, to govern themselves in re
spect to their local concerns and internal polity. 
It was adopted by the Congress of the Confeder
ation on the 23d day of April, 1784, and stood 
upon the Statute Book as a general and perma
nent plan for the government of all territory 
which we then owned or should subsequently 
acquire, with a provision declaring it to be a 
"Charter of Compact," and that its provisions 
shoulcl " stand as fundamental conditions be
tween the thirteen original States ancl those new
ly described, unalterable but by the joint con
sent of the United States in Congress assem
bled, and of the particular State within which 
such alteration is proposed to be made." Thus 
this Jeffersonian Plan for the government of the 
Territories-this" Charter ofCompact"-" these 
fundamental conditions,'' which were declared 
to be "unalterable" without the consent of the 
people of" the particular State [territory] with
in which such alteration is proposccl to be made,'' 
stoocl on the Statute Book when the Convention 
assembled at Philadelphia in 1787 and proceed
ed to form the Constitution of the United States. 

Now let us examine the main provisions of 
the Jeffersonian Plan: 

. ' Th h' . d dF1rst.- ' at t e territory ce ed or to be cede 

by the individual States to the United States, when-! 

ever the same shall have been purchased of the In
dian inhabitants and offered for sale by the United 
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States, shall be fonned into additional State8," ete., 
etc. 

The Plan proceeds to designate the bound
aries and territorial extent of the proposed "ad
ditional States," ancl then provides: 

Second.-" That the settlers within the territon· 
so to be purchased and offered for sale shall, eith~r 
on their own petition or on the order of Congress, rc
ceive authority from them, with appointments of 
time and place, for their free males of full age to 
meet together for the purpose of establishing a tem
porary government to adopt the Constitution and 
laws of any one of these States [the original States], 
so that such laws nevertheless shall be subject to al
teration by their ordinary legislature; and to erect, 
subject to like alteration, counties or townships for 
the election of members for their Legislature." 

Having thus providecl a mode by which the 
first inhabitants or settlers of the territory may 
assemble together ancl choose for themselves the 
Constitution and laws of some one of the orig
inal thirteen States, and declare the same in 
force for the government of their territory tem
porarily, with the right on the part of the people 
to change the same, through their local Legis
lature, as they may sec proper, the Plan then 
proceeds to point out the mode in which they 
may establish for themselves "a permanent Con
stitution ancl government,'' whenever they' shall 
have twenty thousand inhabitants, as follows : 

Third.-" That such temporary government only 
shall continue in force in any State until it ~hall 
have acquired twenty thousand free inhabitants, 
when, giving due proof thereof to Congress, they 
shall receive from them authority, with appo1nt
ments of time and place, to call a Convention of 
Representatives to establish a permanent Constitu
tion and government for themselves." 

Having thus provided for the first settlers "a 
temporary government" in these "adclitional 
States," and for "a permanent Constitution 
and government" when they shall have acquired 
twenty thousand inhabitants, the Plan contem
plates that they shall continue to govern them
selves as States, having, as provided fn the·Vir
ginia deed of cession, "the same rights of so•
ereignty, freedom, ancl independence," in respect 
to their domestic affairs and internal polity, "as 
the other States," until they shall have a popu
lation equal to the least numerous of the-original 
thirteen States; and in the mean time shall keep 
a sitting member in Congress, with a right of de
bating but not of voting, when they shall be ad
mitted into the Union on an equal footing with 
the other States, as follows : 

Fourth.-" That whenever any of the said States 
shall have offree inhabi.tants as many as shall then 
be in any one of the least numerous of the thirteen 
original States, such State shall be admitted by its 
delegates int9 the Congress of the United States on 
an equal footing with the saic! original States." ... 

And
"Until such admission by their delegates into 

Congress any of the said States, after the establish
ment of their temporary government, shall have au
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thority to keep a sitting member in Congress, with 
the right of debating, but not of voting." 

Attached to the provision which appears in 
this paper UJJ.der the "third" head is a proviso, 
containing five propositions, which, when agreed 
to and accepted by the people of said additional 
States, were to " be formed into a charter of 
compact," and to remain forever "unalterable," 
except by the consent of such States as well as 
of the United States-to wit: 

" Provided that both the temporary and perma
nent governments be established on these principles 
as their basis :" 

1st.-" That they shall foreYer remain a part of 
the United States of America." 

2d.-" That in their persons, property, and terri
tory they shall be subject to the government of the 
United States in Congress assembled, and to the 
Articles of Confederation in all those cases in which 
the original States shall be so subject." 

3d.-" That they shall be subject to pay a part of 
the federal debts contracted, or to be contracted-to 
be apportioned on them by Congress according to the 
same common rule and measure by which apportion
ments thereof shall be made on the other States." 

4th.-" That their respective govemments shall 
be in republican form, and shall admit no person to 
be a citizen who holds any hereditary title." 

The fifth article, which relates to the prohibi
tion of slavery after the year 1800, having been 
rejected by Congress, never became a part of the 
Jeffersonian Plan of Government for the Terri
tories, as adopted April 23, 1784. 

The concluding paragraph of this Plan of 
Government, which emphatically ignores the 
right of Congress to bind the people of the Ter
ritories without their consent, and recognizes 
the people therein as the true source of all legit
imate power in respect to their internal polity, is 
in these words : 

" That all the preceding articles shall be formed 
into a charter of compact, shall be duly executed by 
the President of the United States, in Congress as
sembled, under his hand and the seal of the United 
States, shall be promulgated, and shall stand as fun
damental conditions between the thirteen original 
States and those newly described, unalterable but 
by the joint consent of the United States in Con
gress assembled, and of the particul.ir State within 
which such alteration is proposed to be made." 

This Jeffersonian Plan of Government em
bodies and carries out the ideas and principles 
of the fathers of the Revolution-that the people 
of every separate political community (depend
ent colonies, Provinces, and Territories as well 
as sovereign States) have an inalienable right to 
govern themselves in respect to their internal 
polity, and repudiates the dogma of the British 
Ministry and the Tories of that day that all col
onies, Provinces, and Territories were the prop
erty of the Empire, acquired with the common 
blood and common treasure, and tMt the inhab
itants thereof have no rights, privileges, or im
munities except such as the Imperial govern
ment should graciously condescend to bestow 
upon them. This Plan recognizes by law and 
irrevocable " compact" the existence of two dis

tinct classes of States under our American sys
tem of government-the one being members of 
the Union, and consisting of the original thirteen 
and such other States, having the requisite pop
ulation, as Congress should admit into the :Fed
eral Union, with an equal vote in the manage
ment of Federal affairs as well as the exclusive 
power in regard to their internal polity respect
ively-the other, not having the requisite popu
lation for admission into the Union, could have 
no vote or agency in the control of the Federal 
relations, but possessed the same exclusive pow
er over their domestic affairs and internal policy 
respectively as the original States, with the right, 
while they have less than twenty thousand in
habitants, to choose for their government the 
Constitution and laws of any one of the original 
States; and when they should have more than 
twenty thousand, but less than the number re
quired to entitle them to admission into the 
Union, they were authorized to form for them
selves "a permanent Constitution and govern
ment;" and in either case they were entitled to 
keep a delegate in Congress with the right of de
bating, but not of voting. This " Charter of 
Compact," with its "fundamental conditions," 
which were declared to be "unalterable" with
out " the joint consent" of the peo1;le interested 
in them, as well as of the United States, thus 
stood on the statute book unrepealed and irre
pealable-furnishing a complete system of gov
ernment for all " the territory ceded or to be 
ceded" to the United States, without any other 
legislation upon the subject, when, on the 14th 
day of ]\fay, 1787, the Federal Convention as
sembled at Philadelphia and proceeded to form 
the Constitution under which we now live. 
Thus it will be seen that the dividing line be
tween Federal and Local authority, in respect 
to the rights of those political communities 
which, for the sake of convenience and in con
tradistinction to the States represented in Con
gress, we now call Territories, but which were 
then known as "States," or" new States," was 
so distinctly marked at that day that no intelli
gent man could fail to perceive it. . 
.. It is true that the government of the Confed
eration had proved totally inadequate to the ful
fillment of the ends for which it was devised; 
not because of the relations between the Terri
tories, or. new States, and the United States, but 
in consequence of having no power to enforce its 
decrees on the Federal questions which were 
clearly within the scope of its expressly dele
gated powers. The radical defects in the Arti
cles of Confederation were found to consist in 
the fact that it was a mere league between sov
ereign States, and not a Federal Government 
with its appropriate departments - Executive, 
Legislative, and Judicial-each clothed with au
thority to perform and carry into effect Its own 
peculiar functions. The Confederation having 
no power to enforce compliance with its resolves, 
" the cpnscquence was, that though in theory the 
Resolutions of Congress were equivalent to laws, 
yet in practice they were found to be mere rec· 

http:particul.ir
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ommendations, which the States, like other sov
ereignties, observed or disregarded according to 
their own good-will and gracious pleasure." 
Congress could not impose duties, collect taxes, 
raise armies, or do any other act essential to the 
existence of government, without the voluntary 
consent and co-0peration of each of the States. 
Congress could resolve, but could not carry its 
resolutions into effect-could recommend to the 
States to provide a revenue for the necessities of 
the Federal government, but could not use the 
means necessary to the collection of the revenue 
when the States failed to comply-could recom~ 
mend to the States to provide an army for the 
general defense, and apportion among the States 
their respective quotas, but could not enlist the 
men and order them into the Federal service. 
For these reasons a Federal Government, with 
its appropriate departments, acting directly upon 
the individual citizens, with authority to enforce 
its decrees to the extent of its delegated powers, 
and not dependent upon the voluntary action of 
the several States in their corporate capacity, be
came indispensable as a substitute for the gov
ernment of the Confederation. 

In the' formation of the Constitution of the 
United States the Federal Convention took the 
British Constitution, as interpreted and expound
ed by the colonies during their controversy with 
Great Britain, for their model-making such 
modifications in its strncture and principles as 
the change in our condition had rendered neces
sary. They intrusted the Executive functions 
to a President in the place of a King; the Leg
islative functions to a Congress composed of a 
Senate and House of Representatives, in lieu of 
the Parliament consisting of the Houses of Lords 
and Commons ; and the Judicial functions to a 
Supreme Court and such inferior Courts as Con
gress should from time to time ordain and estab
lish. 

Having thus divided the powers ofgovernment 
into the three appropriate departments, with 
which they had always been familiar, they pro
ceeded to confer upon the Federal Government 
substantially the same powers which they as col
onies had been willing to concede to the British 
Government, and to reserve to the States and 
to the people the same rights and privileges which 
they as colonies had denied to the British Gov
ernment during the entire struggle which term
inated in our Independence, and which they had 
claimed for themselves and their posterity as the 
birth-right of all freemen, inalienable when or
ganized into political communities, and to be en
joyed and exercised by Colonies, Territories, and 
Provinces as fully and completely as by sover
eign States. Thus it will be seen that there is 
no organic featnre or fundamental principle em
bodied in the Constitution of the United States 
which had not been familiar to the people of the 
Colonies from the period of their earliest settle
ment, and which had not been repeatedly as
serted by them when denied by Great Britain 
during the whole period of their Colonial history. 

Let us pause at this point for a moment, and 

inquire whether it be just to those illustrious pa
triots and sages who formed the Constitution of 
the United States, to assume that they intended 
to confer upon Congress that unlimited and ar
bitrary power over the people of the American 
Territories, which they had resisted with their 
blood when claimed by the British Parliament 
over British Colonies in America? Did they 
confer upon Congress the right to bind the peo
ple of the American Territories in all cases what
soever, after having fought the battles of the Rev
olution against a'' Preamble" declaring the right 
of Parliament " to bind the Colonies in all cases 
whatsoever?" 

If, as they contended before the Revolution, 
it was the birth-right of all Englishmen, inalien
able when formed into political communities, to 
exercise exclusive power of legislation in their 
local legislatures in respect to all things affecting 
their internal polity-slavery not excepted-did 
not the same right, after the Revolution, and by 
virtue of it, become the birth-right of all Ameri
cans, in like manner inalienable when organized 
into political communities-no matter by what 
name, whether Colonies, Territories, Provinces, 
or new States ? 

Names often deceive persons in respect to the 
nature and substance of things. A signal in
stance of this kind is to be found in that clause 
of the Constitution which says: 

"Congress shall have power to dispose of, and 
make all needful rules and regulations respecting the 
territory or other property belonging to the Unikd 
States." 

This being the only clause of the Constitution 
in which the word "territory" appears, that fact 
alone has doubtless led many persons to suppose 
that the right of Congress to establish temporary 
governments for the Territories, in the eense in 
which the word is now used, must be derived 
from it, overlooking the important and controll
ing facts that at the time the Constitution was 
formed the word " territory" had never been used 
or understood to designate a political community 
or government of any kind in any law, compact, 
deed of cession, or public document ; but had 
invariably been used either in its geographical 
sense to describe the superficial area. of a State 
or district of country, as in the Virginia deed 
of cession of the "territory or tract ef country" 
northwest of the River Ohio ; or as meaning land 
in its character as property, in which latter sense 
it appears in the clause of the Constitution re
ferred to, when providing for the disposition of 
the "territory or other property belonging to the 
United States." These facts, taken in connec
tion with the kindred one that during the whole 
period of the Confederation and the formation 
of the Constitution the temporary governments 
which we now call "Territories," were invaria
bly referred to in the deeds of cession, laws, 
compacts, plans of government, resolutions of 
congress, public records, and authentic docu
ments as "States," or "new States," conclusiYc
ly show that the words "territory and other 
property" in the Constitution were used to des
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ignate the unappropriated lands and other prop
erty which the United States owned, and not the 
people who might become residents on those 
lands, and be organized into political communi
ties after the United States had parted with their 
title. 

It is from this clause of the Constitution alone 
that Congress derives the power to provide for 
the surveys and sale of the puhlie lands and all 
other property belonging to the United States, 
not only in the Territories, but also in the several 
States of the Union. But for this provision 
Congress would have no power to authorize the 
sale of the public lands, military sites, old ships, 
c:mnon, muskets, or other property, real or per
sonal, which belong to the United States and are 
no longer needed for any public purpose. It re
fers exclusively to property in contradistinction 
to persons and communities. It confers the 
same power " to make all needful rules and reg
ulations" in the States as in the Territories, and 
extends wherever there may be any land or other 
property belonging to the United States to be 
regulated or disposed of; but does not authorize 
Congress to control or interfere with the domes
tic institutions and internal polity of the people 
(either in the States or the Territories) who may 
reside upon lands which the United States once 
()wned. Such a power, had it been vested in 
Congress, would annihilate the sovereignty and 
freedom of the States as well as the great princi
ple of self-government in the Territories, wher
ever the United States happen to own a portion 
of the public lands within their respective limits, 
us, at present, in the States of Alabama, Flor
ida, Mississippi, Louisiana, Arkansas, l\Iissouri, 
Illinois, Indiana, Ohio, Michigan, 'Visconsin, 
Iowa, Minnesota, California, and Oregon, and 
in the Territories of 'Vashington, Nebraska, 
Kansus, Utah, and New Mexico. The idea is 
repugnant to the spirit and genius of our com
plex system of government; because it effect
ually blots out the dividing line between Federal 
and Local authority which forms an essential 
barrier for the defense of the independence of the 
States and the liberties of the people against 
Federal invasion. "'With one anomalous excep
tion, all the powers conferred on Congress are 
Federal, and not llfunicipal, in their character
affecting the general welfare of the whole country 
without interfering with the internal polity of 
the people-and can be carried into effect by 
laws which apply alike to States aml Territories. 
The exception, being in derogation of one of the 
fundamental principles of our political system 
(because it authorizes the Federal government 
to control the municipal affairs and internal 
polity of the people in certain specified, limited 
localities), was not left to vague inference or 
loose construction, nor expressed in dubious or 
equivocal language; but is found plainly written 
in that Section of the Constitution which says : 

"Congress shall have power to exercise exclu
sive legislation in all cases whatsoever, over such 
district (not exceeding ten miles square) as may, by 
cesawn of particular States, and the acceptance of 

Congress, become the seat of the government of the 
United States, and to exercise like authority over 
nll places purchased by the consent of the Legisla
ture of the State in which the same shall be for the 
erection of fort.~, magazines, arsenals, dock-yards, 
and other needful buildings." 

No such power "to exercise exclush·e legisla
tion in all cases whatsoever," nor indeed nnv 
legislation in any case whatsoever, is conferred 
on Congress in rnspect to the municipal affairs 
and internal polity, either of the States or of the 
Territories. On the contrary, after the Consti
tution had been finally adopted, with its Federal 
powers delegated, enumerated, and defined, in 
order to guard in all future time against nny 
possible infringement of the reserved rights of 
the States, or of the people, an amendment was 
incorporated into the Constitution which marks 
the dividing line between Federal and Local au
thority so directly and indelibly that no lapse of 
time, no partisan prejudice, no sectional aggrand
izement, no frenzied fanaticism can efface it. 
The amendment is in these words: 

"The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to 
the people." . 

This view of the subject is confirmed, if in
deed any corroborative evidence is required, by 
reference to the proceedings and debates of the 
Federal Convention, as reported by Mr. Madi
son. On the 18th of August, after a series of 
resolutions had been adopted as the basis of the 
proposed Constitution and referred to the Com
mittee of Detail for the purpose of being put in 
proper form, the record says: 

"Mr. l\Iadison submitted, in order to be referred 
to the Committee of Detail, the following powers, 
as proper to be added to those of the General Legis
lature (Congress) : 

"To dispose of the unappropriated lands of the 
United States. 

"To institute temporary governments for the new 
States arising therein. 

"To regulate affairs with the Indians, as well 
within as without the limits of the United States. 

"To exercise exclusively legislative authority 
at the seat of the general government, and over a 
district around the same not exceeding -- square 
miles, the consent of the Legislature of the State er 
States comprising the same being first obtained." 

Here we find the original and rough draft of 
these several powers as they now exist, in their 
revised form, in the Constitution. The provi
sion empowering Congress "to dispose of the un
appropriated lands of the United States" was 
modified and enlarged so as to include "other 
property belonging to the United States," and 
to authorize Congress to ''make all needful rules 
and regulations" for the preservation, manage
ment, and sale of the same. 

The provision empowering Congress "to insti
tute temporary governments for the new States 
arising in the unappropriated lands of the Unit
ed States," taken in connection with the one 
empowering Congress "to exercise exclm;ively 
Legislative authority at the seat of the general 
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government, and over a district of country around 
the same," clearly shows the difference in the 
extent and nature of the powers intended to be 
conferred in the new States or Territorieil on the 
one hand, and in the District of Columbia on the 
other. In the one case it was proposed to au· 
thorize Congress " to institute temporary gov
ernments for the new States," or Territories, as 
they are now called, just as our Revolutionary 
fathers recognized the right of the British crown 
to institute local governments for the colonies, 
by issuing charters, under which the people of 
the colonies were "entitled (according to the 
Bill of Rights adopted by the Continental Con
gress) to a free and exclusive power of legisla
tion, in their several Provincial Legislatures, 
where their right of representation can alone be 
preserved, in all cases of taxation and internal 
polity;" while, in the other case, it was proposed 
to authorize Congress to exercise, .exclusively, 
legislative authority over the municipal and in
ternal polity of the people residing within the 
district which should be ceded for that purpose 
as the seat of the general government. 

Each of these provisions was modified and 
perfected by the Committees of Detail and Re
vision, as will appear by comparing .them with 
the corresponding clauses as finally incorporated 
into the Constitution. The provision to author
ize Congress to institute temporary governments 
for the new States or Territories, and to provide 
for their admission into the Union, appears in 
the Constitution in this form : 

"New States may be admitted by the Congress 
into this Union." · 

The power to admit "new States," and "to 
make all laws which shall be necessary and prop
er" to that end, may fairly be construed to include 
the right to institute temporary governments for 
such new States or Territories, the same as Great 
Britain could rightfully institute similar govern
ments for the colonies; but certainly not to au
thorize Congress to legislate in respect to their 
municipal affairs and internal concerns, without 
violating that great fundamental principle in de
fense of which the battles of the Hevolution were 
fought. 

If judicial authority were deemed necessary to 
give force to principles so eminently just in them
selves, and which form the basis of our entire 
political system, such authority may be fotmd 
in the opinion of the Supreme Cotirt of the Unit
ed States in the Dred Scott case. In that case 
the Court say : •
"This brings us to examine by what provision of 
the Constitution the present Federal Government, 
under its de~egated and restricted powers, is author
ized to acqmre territory outside of the original limits 
of the United States, and what powers it may exer
cise therein over the person or property of a citizen 
of the United States, while it remains a Territory, 
and until it shall be admitted as one of the States 
of the U uion. 

"There is certainly no power given by the Con
stitution to the Federal Government to establish or 
maintain Colonies, bordering on the United States 

or at a distance, to be ruled and governed at its own 
pleasure; nor to enlarge its territorial limits in any 
way except by the admission of new States .••• 

"The power to expand the territory of the United 
States by the admission of new States i!i plainly 
6-i.ven; and in the construction of this power by all 
the departments of the Government, it has been held 
to authorize the acquisition of territory, not fit for 
admission at the time, but to be admitted as soon a.s 
its population and situation would entitle it to ad
mission. It is acquired to become a State, and not 
to be held as· a Colony and governed by Congress 
with absolute authority; and as the propriety of ad
mitting a new State is committed to the sound dis
cretion of Congress, the power to acquire territory 
for that purpose, to be held by the United States un
til it is in a suitable condition to become a State 
upon an equal footing with the other States, must 
rest upon the same discretion." 

Having determined the question that the pow
er to acquire territory for the purpose of enlarg
ing our tcnitorial limits and increasing the num
ber of States is included within the power to ad
mit new States and conferred by the same clause 
of the Constitution, the Court proceed to say 
that "the power to acquire necessarily carries 
with it the power to preserve and apply to the 
purposes for which it was acquired." And again, 
referring to a former decision of the same Court 
in respect to the power of Congress to institute 
governments for the Territories, the Court say: 

"The power stands firmly on the latter alterna
tive put by the Court-that is, as 'the inevitable 
consequence of the right to acquire territory.'" 

The power to acquire territory, as well as the 
right, in the language of Mr. Madison, "to in
stitute temporary governments for the new States 
arising therein" (or Territorial governments, as 
they are now called), having been traced to that 
provision of the Constitution which provides for 
the admission of "new States," the Court pro
ceed to consider the nature and extent of the 
power of Congress over the people of the Terri
tories: 

"All wo mean to say on this point is, that, as 
there is no express regulation in the Constitution 
defining the power which the general Government 
may exercise over the person or property of a citizen 
in a Territory thus acquired, the Court must neces
sarily look to the provisions and principles of the 
Constitution, and its distribution of powers, for the 
rules and principles by which its decision must be 
governed. 

"Taking this rule to guide us, it may be safely 
assumed that citizens of the United States, who em
igrate to a Territory belonging to the people of the 
United States, can not be ruled as mere colonists, 
dependent upon the will of the general Government, 
and to be governed by any laws it may think proper 
to impose. • • , The Territory being a part of the 
United States, the Government and the citizen both 
enter it under the authority of the Constitution, with 
their respective rights defined and marked out ; and 
the Federal Government can exercise no power over 
his person or property beyond what that instrument 
confers, nor lawfuJly deny any right which it has 
reserved." 

Hence, inasmuch as the Constitution has con
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forred on the Federal Government no right to 
interfere with the property, domestie relations, 
police regulations, or internal polity of the peo
ple of the Territories, it necessarily follows, under 
the authority of the Court, that Congress can 
rightfully exercise no such power OYcr the people 
of tha Territories. For this reason alone, the 
Supreme Court were authorized and compelled 
to pronounce the eighth section of the Act ap
proved March 6, 1820 (commonly called the 
.Missouri Compromise), inoperative and void
there being no power delegated to Congress in 
the Constitution authorizing Congress to pro
hibit slavery in the Territories. 

In the course of the discussion of this question 
the Court gave an elaborate exposition of the 
structure, principles, and powers of the Federal 
Government; showing that it possesses no powers 
except those which are delegated, enumerated, 
and defined in the Constitution; and that all 
other powers are either prohibited altogether or 
are reserved to the States, or to the people. In 
order to show that the prohibited, as well as the 
delegated powers arc enumerated and defined in 
the Constitution, the Court enumerated certain 
powers which can not be exercised either by Con
grcss or by the Territorial Legislatures, or by 
any other authority whatever, for the simple rea
son that they are forbidden by the Constitution. 

Some persons who ham not examined critic
ully the opinion of the Court in this respect have 
been induced to belicYe that the slavery question 
was included in this class of prohibited powers, 
and thut the Court had decided in the Dred 
Scott case that the Territorial Legislature could 
not legislate in respect to slave property the 
same ll.S all other property in the Territories. A 
fow extracts from the opinion of the Court will 
correct this error, and show clearly the class of 
powers to which the Court referred, us being for
bidden alike to the Federal Government, to the 
States, and to the Territories. The Court say: 

"A reference to a few of the provisions of the 
Constitution will illustrate this proposition. For 
example, no one, we presume, will contend that 
Congress can make any law in a Territory respecting 
the establishment of religion, or the free exercise 
th3reof, or abridging the freedom of speech or of the 

fined to the States, but the 11·ords are general, and 
extend to the whole territory over which the Con
stitution gives it power to legislate, including those 
portions of it remaining under Territorial GoYcrn
ments, as f,vell as that covered by States. 

"It is a total absence of power, every where with
in the dominion of the United States, and places the 
citizens of a Territory, so far as these rights are con
cerned, on the same footing with citizens of the 
States, and guards them as firmly and plainly against 
any inroads which the general Government might 
attempt, under the plea of implied or incidental 
powers. And if Congress itself can not do this-if 
it is beyond the powers conferred on the Federal 
Government-it will be admitted, we presume, that 
it could not authorize a Territorial government to 
exercise them. It could confer no power on any 
local government, established by its authority, to 
violate the provisions of the Constitution." 

Nothing can be more certain than that the 
Court were here speaking only of.forbidden pow
ers, which were denied alike to Congress, to the 
State Legislatures, and to the Territorial Legis
latures, and that the prohibition extends ''ever~· 
where within the dominion of the United States," 
applicable equally to States and Territories, as 
well as to the U nitcd States. 

If this sweeping prohibition-this just but 
inexorable restriction upon the powers of gov
ernment-Federal, State, and Territorial-shall 
ever be held to include the slaYcry question, 
thus negativing the right of the people of the 
States and Territories, as well as the Federal 
Government, to control it by luw (und it will be 
observed that in the opinion of the Court " the 
citizens of a Territory, so far as these rights are 
concerned, are on the same footing with the cit
izcns of the States"), then, indeed, will the doc
trine become firmly established that the prin
ciples of law applicable to African slavery arc 
uniform througlwut tlie dominion of the United 
States, and that there " is an irrepressible con
flict between opposing and enduring forces, which 
means that the United States must and will, 
sooner or later, become either entirely a slave
holding nation or entirely a free labor nation." 

Notwithstanding the disastrous consequences 
which would inevitably result from the author
itative recognition and practical operation of such 

press, or the right of the people of the Territory . a doctrine, there are those who maintain that the 
peaceably to assemble, and to petition the Govern
mcnt for the redress of grievances. 

"Nor can Congress deny to the people the right 
to keep and bear arms, nor the right to trial by jury, 
nor compel any one to be a witness against himself 
in a criminal proceeding. • • • So too, it will hard
ly be contended that Conwess could by law quarter 
a soldier in a house in a Tenitory without the con
sent of the owner in a time of peace; nor in time of 
K·ar but in a manner prescribed by law. Nor could 
they by law forfeit the property of a citizen in a 
Territory who was conYicted of treason, for a longer 
period than tho life of tl1e person conYieted, nor take 
private property for public use without just com-
p£nsation.

"The powers over persons and property, of which 
we ~peak, are not only not granted to Congress, but 
are in express terms denied, and they are forbidden 
to exercise them. And this prohibition is not con-

Court referred to and included the slavery ques
tion within that class of forbidden powers which 
(although the same in the Territories as in the 

States) could not be exercised by the people of 
the T~rritories. 

If this proposition went true, which fortunately 
for the peace and welfare of the whole country it 
is not, the conclusion would inevitably result, 
which they logically deduce from the premises
that the Constitution by the recognition of slav
ery establishes it in the Territories beyond the 
power of the people to control it hy law, and 
guarantees to every citizen the right to go there 
and be protected in the enjoyment of his slave 

property; and when all oth~r remedies fail for the 
protection of such rights of property, it becomes 
the imperative duty of Congress (to the pm-form
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ance of which every member is bound by his con
science and his oath, and from which no consid
eration of political policy or expediency can re
lease him) to provide by law such adequate and 
complete protection as is essential to the full en
joyment of an important right secured by the 
Constitution. If the proposition be true, that the 
Constitution est:iblishes slavery in the Territories 
beyond the power of the people legally to control 
it, another result, no less startling, and from 
which there is no escape, must inevitably follow. 
The Constitution is uniform " every where with
in the dominions of the United States"-is the 
same in Pennsylvania as in Kansas-and if it be 
true, as stated by the President in a special :Mes
sage to Congress, "that slavery exists in Kansas 
by virtue of the Constitution of the United 
States," and that " Kansas is therefore at this 
moment as much a slave State as Georgia or 
South Carolina," why does it not exist in Penn
sylvania by virtue of the same Constitution? 

· If it be said that Pennsylvania is a Sovereign 
State, and therefore has a right to regulate the 
slavery question within her own limits to suit 
herself, it must be borne in mind that the sover
eignty of Pennsylvania, like that of every other 
State, is limited by the Constitution, which pro
vides that: 

"This Constitution, and all laws of the United 
States which shall be made in pursuance thereof, 
and all treaties made, or which shall be made, under 
the authority of the United States, shall be the su
preme law nftke la1<d, and th~ judges in every State 
shall be bound thereby, any tki1<g i1< tke Co1<stitution 
or laws of any State to tke contrary notwitkstand
ing4" 

Hence, the State of Pennsylvania, with her 
Constitution and laws, and domestic institutions, 
and internal policy, is subordinate to the Consti
tution of the United States, in the same manner, 
and to the same extent, as the Territory of Kan
sas. The Kansas-Nebraska Act says that the 
Territory of Kansas shall exercise legislative 
power over "all rightful subjects of legislation 
consistent with the Constitution," and that the 
people of said Territory shall be left "perfectly 
free to form and regulate their domestic institu
tions in their own way, subject only to the Con
stitution of the United States." The provisions 
of this Act are believed to be ju entire harmony 
with the Constitution, and under them the peo
ple of Kansas possess every right, privilege, and 
immunity, in respect to their internal polity and 
domestic relations which the people of Pennsyl
vania can exercise under their Constitution and 
laws. Each is invested with full, complete, and 
exclusive powers in this respect, " subject only 
to the Constitution of the United States." 

The question recurs then, if the Constitution 
does establish slavery in Kansas or any other 
'l'erritory beyond the power of the people to con
trol it by law, how can the conclusion be resisted 
that slavery is established in like manner and by 
the same authority in all the States of the Union? 
And if it be the imperative duty of Congress to 
provide by law for the protection of slave prop

erty in the Territories upon the ground that 
"slavery exists in Kansas" (and consequently in 
every other Territory), "by virtue of the Con
stitution of the U nitcd States," why is it not also 
the duty of Congress, for the same reason, to 
provide similar protection to slave property in 
all the States of the Union, when the Legisla
tures fail to furnish such protection? 

"Without confessing or attempting to avoid the 
inevitable consequences of their own doctrine, its 
advocates endeavor to fortify their position by 
citing the Dred Scott decision to prove that the 
Conskitution recognizes property in slaves-that 
there is no legal distinction between this and 
every other description of property-that slave 
property and every other kind of property stand 
on an equal footing-that Congress has no more 
power over the one than over the other-and, 
consequently, can not discriminate between them. 

Upon this point the Court say: 

"Now as we have already said in an earlier part 
of this opinion, upon a different point, the right of 
property in a slave is distinctly and expressly af
firmed in the Constitution ..•.•. And ifthe Consti
tution recognizes the right of property of the master 
in a slave, and makes no distinction between that 
description of property and other property owned by 
a citizen, no tribunal acting under the authority of 
the United States, whether it be legislative, execu
tive, or judicial, has a right to draw such a distinc
tion, or deny to it the benefit of the provisions and 
guarantees which have been provided for the protec
tion of prh·ate property against the encroachments 
of the government .•.• And the government in ex
press terms is pledged to protect it in all future time, 
if tke slave escapes from kis owner. This is done in 
plain words-too plain to be misunderstood. And 
no word can be found in the Constitution which giveo 
Congress a greater power over slave property, or 
which entitles property of that kind to les.< protec
tion than property of any other description. The 
only power conferred is the power coupled with the 
duty of guarding and protecting the owner in his 
rights." 

The rights of the owner which it is thus made 
the duty of the Federal Government to guard and 
protect are those expressly provided for in the 
Constitution, and defined in clear and explicit 
langnage by the Court-that '' the government, 
in express terms, is pledged to protect it (slave 
property) in all future time, if the slave escapes 
from Ids owner." This is the only contingency, 
according to the plain reading of the Constitu
tion as authoritatively interpreted by the Su
preme Conn, in which the Federal Government 
is authorized, required, or permitted to interfere 
with slavery in the States or Territories; and in 
that case only for the purpose '' of guarding and 
protecting the owner in his rights" to reclaim 
his slave property. In all other respects slaves 
stand on the same footing with all other proper
ty-" the Constitution makes no distinction be
tween that description of property and other 
property owned by a citizen;" and "no word can 
be found in the Constitution which gives Con
gress a greater power over slave property, or 
which entitles property of that kind to less pro
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tection than property of any other description." 
This is the basis upon which all rights pertain
ing to slave property, either in the States or 
the Territories, stand under the Constitution as 
expounded by the Supreme Court in the Dred 
Scott case. 

Inasmuch as the Constitution has delegated 
no power to the Federal Government in respect 
to any other kind of property belonging to the 
citizen-neither introducing, establishing, pro
hibiting, nor excluding it any where within the 
dominion of the United States, .but leaves the 
owner thereof perfectly free to remove into any 
State or Territory and carry his property with 
him, and hold the same subject to the local law, 
and relying upon the local authorities for protec
tion, it follows, according to the decision of the 
Court, that slave property stands on the same 
footing, is entitled to the same rights and immu
nities, and in like manner is dependent upon 
the local authorities and laws for protection. 

The Court refer to that clause of the Consti
tution which provides for the rendition of fugi
tive slaves as their authority for saying that 
''the right of property in slaves is distinctly and 
expressly affirmed in the Constitution." By ref
erence to that provision it will be seen that, 
while the word " slaves" is not used, still the 
Constitution not only recognizes the right of 
property in slaves, as stated by the Court, but 
explicitly states what class of persons shall be 
deemed slaves, and under what laws or authori
ty they may be held to servitude, and under what 
circumstances fugitive slaves shall be restored to 
their owners, all. in the same section, as follows : 

"No person held to service or labor in one State; 
under the laws thereof, escaping into another, shall, 
in consequence of any law or regulation therein, be 
discharged from such service or labor, but shall be 
delivered up on claim of the party to whom such 
service or labor may be due." 

Thus it will be seen that a slave, within the 
meaning of the Constitution, is a "person held 
to service or labor in one State, under the laws 
thereo.f''-not under the Constitution . of the 
United States, nor by the laws thereof, nor by 
virtue of any Federal authority whatsoever, but 
under the laws of the particular State where such 
service or labor may be due. 

It was necessary to give this exact definition 
of slavery in the Constitution in order to satisfy 
the people of the South ns well as of the North. 
The slaveholding States would never consent for 
a moment that their domestic relations-and es
pecially their right of property in their slaves
should be dependent upon Federal authority, or 
that Congress should have any power over the 
subject-either to extend, confine, or restrain it; 
much less to protect or regulate it-lest, under 
the pretense of protection and 1·egulation, the 
Federal Government, under the influence of the 
strong and increasing nBti-slavery sentiment 
which prevailed -at that period, might destroy 
the institution, and divest those rights of prop
erty in slaves which were sacred under the laws 
and constitutions of their respective States so 

long as the Federal Government had no power to 
interfere with the subject. 

In like manner the non-slaveholding States, 
while they were entirely willing to provide for 
the surrender of all fugitive slaves-as is con
clusively shown by the unanimous vote of all the 
States in the Convention for the provision now 
under consideration-and to leave each State 
perfectly free to hold slaves under its own laws, · 
and by virtue of its own separate and exclusive 
authority, so long as it pleased, and to abolish it 
when it chose, were unwilling to become respons
ible for its existence by incorporating it into the 
Constitution as a national institution, to be pro
tected and regulated, extended and controlled by 
Federal authority, regardless of the wishes of the 
people, and in defiance of the local laws of the 
several States and Territories. For these oppo
site reasons the Southern and Northern States 
united in giving a unanimous vote in the Con
vention for that provision of the Constitution 
which recognizes slavery ns a local institution in 
the several States where it exists, "under the 
laws thereof," and provides for the surrender of 
fugitive slaves. 

It will be observed that the term " State" is 
used in this provision, as well as in various oth
er parts of the Constitution, iri the same sense in 
which it was used by l\Ir. Jefferson in his plan 
for establishing governments for the new States 
in the territory ceded nnd to be ceded to the 
United States, and by Mr. Madison in his prop
osition to confer on Congress power" to institute 
temporary governments for the new States aris
ing in the unappropriated lands of the United 
States," to designate the political communities, 
Territories as well as States, within the domin
ion of the United States. The word "States" is 
used in the same sense in the ordinance of the 
13th July, 1787, for the government of the ter
ritory northwest of the River Ohio, which was 
passed by the remnant of the Congress of the 
Confederation, sitting in New York while its 
most eminent members were at Philadelphia, as 
delegates to the Federal Convention, aiding in 
the formation of the Constitution of the United 
States. 

In this sense the word" States" is used in the 
clause providing for the rendition of fugitive 
slaves, applicable to all political communities 
under the authority of the United States, includ
ing the Territories as well ns the several States 
of the Union. Under any other construction the 
right of the owner to recover his slave would be 
restricted to the States of the Union, leaving the 
Territories a secure place of refuge for all fugi
tives. The same remark is applicable to the 
clause of the Constitution which provides that 
"a person charged in any State with treason, 
felony, or other crime, who shall flee from justice, 
and be found in another State, shall, on the de
mand of the executive authority of the State from 
which he fled, be delivered up to be removed to 
the State having jurisdiction of the crime." Un
less the term State, as used in these provisions 
of the Constitution, shall be construed to include 
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every clistinct political community under the 
jurisdiction of the United States, and to apply to 
Territories as well as to the States of the Union, 
the Territories must become a sanctuary for all 
the fugitives from service and justice, for all the 
felons and criminals who shall escape from the 
several States and seek refuge and immunity in 
the Territories. 

If any other illustration were necessary to 
show that the political communities, which we 
now call Territories (but which, during the whole 
period of the Confederation and the formation 
of the Constitution, were always referred to as 
"States" or "New States"), are recognized as 
"States" in some of the provisions of the Con
stitution, they may be found in those clauses 
which cleclare that "n() State" shall enter into 
any ''treaty, alliance, or confeclcration; grant 
letters of marque and reprisal; coin money; 
emit bills of creclit; make any thing but gold ancl 
silver coin a tenclcr in payment of debts; pass 
any bill of attainder, ex post facto laweor law 
impairing the obligation of contracts, or grant 
any title of nobility." 

It must be borne in mind that in each of these 
cases where the power is not expressly delegatecl 
to Congress the prohibition is not imposed upon 
the :Fecleral Government, but upon the States. 
There was no necessity for any such prohibition 
upon Congress or the :Federal Government, for 
the reason that the omission to delegate any such 
powers in the Constitution was of itself a pro
hibition, and so declared in express terms by 
the 10th amendment, which declares that "the 
powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, 
are reserved to the States respectiYely, or to the 
people." 

Hence it would certainly be competent for the 
States and .. Territories to exercise these powers 
but for the prohibition contained in those pro
visions of the Constitution; ancl inasmuch as 
the prohibition only extends to the " States," 
the people of the "Territories" are still at liberty 
to exercise them, unless the Territories are in
cluclecl within the term State.•, within the mean
ing of these provisions of the Constitution of the 
United States. 

It only remains to be shown that the Com
promise Measures of 1850 and the Kansas-Ne
braska Act of 1854 are in perfect harmony with, 
ancl a faithful embodiment of the principles herein 
enforced. A brief history of these measures 
will disclose the principles upon which they are 
foundecl. 

On the 29th of January, 1850, Mr. Clay in
troduced into the Senate a series of resolutions 
upon the slavery question which were intended 
to form the basis of the subsequent legisllltion 
upon that subject. Pencling the discussion of 
these resolutions the chairman of the Commit
tee on Territories prepared and reported to the 
Senate, on the 25th of l\Iarch, two bills-one for 
the admission of California into the Union of 
States, and the other for the organization of the 
Territories of Ut~h and New Mexico, and for the 

acljustmcnt of the disputed boundary with the 
State ofTexas, which were read twice ancl printed 
for the use of the Senate. On the 19th of April 
a select committee of thirteen was appointed, on 
motion of Mr. :Foote, of Mississippi, of which 
1\Ir. Clay was made chairman, and to which were 
referred all pencling propositions relating to the 
slavery question. On the 8th of May, l\Ir. Clay, 
from the select committee of thirteen, submitted 
to the Senate an elaborate :report covering all 
the points in controversy, accompanied by a bill, 
which is usually known as the " Omnibus Bill." 
By reference to the provisions of this bill, as it 
appears on the files of the Senate, it will be seen 
that it is composed of the two printed bills which 
had been reported by the Committee on Terri
tories on the 25th of l\Iarch previous; and that 
the only material change in its provisions, in
volving an important and essential principle, is 
to be found in the tenth section, which prescribes 
and defines the powers of the Territorial Legisla
ture. In the bill, as reported by the Committee 
on Territories, the legislative power of the Terri
tories extended to "all rightful subjects of legis
lation consistent with the Constitution of the 
United States," without excepting Aji·ican slav
ery; while the bill, as reported by the committee 
of thirteen, conferred the same power on the Ter
ritorial Legislature, with the exception efAfrican 
slavery. This portion of the section in its orig
inal form read thus: 

"And be it farther enacted that the legislative 
power of the Territory shall extend to all rightful 
subjects of legislation consistent with the Constitu
tion of the United States and the provisions of this 
act; but no law shall be passed interfering with the 
primary disposition of the soil." 

To which the committee of thirteen added 
these worcls: "Nor in respect to Afiican slav
ery." ·when the bill came up for action on the 
15th of May, 1\Ir. Davis, of Mississippi, said: 

"I offer the following amendment. To strike 
out, in the sixth line of the tenth section, the words 
';,. respe.~t to Africa11 slavery,' and insert the words 
' with those n:ghts ofproperty growing out of tlie insti
tution of A.frican slavery as it exists in any of the 
States ofthe l,'nion.' The object of the amendment 
is to prevent the Territorial Legislature from legis
lating against the rights of property growing out of 
the institution of slavery .•.•.• It will leave to the 
Territorial Legislatures those rights and powers which 
are essentially necessary, not only to the preservation 
of property, but to the peace of the Territory. It 
will leave the right to make such police regulations 
as are necessary to prevent disorder, and which will 
be absolutely necessary with such property as that 
to secure its beneficial use to its owner. \Vith thiii 
brief explanation I submit the amendment." 

l\Ir. Clay, in reply to Mr. Davis, said: 

"I am not perfectly sure that I comprehend the 
full meaning of the amendment offered by the Sen
ator from :Mississippi. If I do, I think he accom
plishes nothing by striking out the clause now in 
the bill and inserting that which he proposes to in
sert. The clause now in the bill is, that the Terri
torial legi•lation shall not extend to any thing re
specting African slavery within the Territory. The 
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effect of retaining the clause as reported by the 
Committee will be this: That if in any of the Ter
ritories slavery now exists, it shall not be abolished 
by the Territorial Legislature; and if in any of the 
Territories slavery docs not now exist, it can not 
be introduced by the Territorial Legislature. The 
clause itself was introduced into the bill by the 
Committee for the purpose of tying up the hands of 
the Territorial Legislature in respect to legislating 
at all, one way or the other, upon the subject of Af
rican Slavery. It was intended to leave the legis
lation and the law of the respective Territories in 
the condition in which the Act will find them. I 
stated on a former occasion that I did not, in Com
mittee, vote for the amendment to insert the clause, 
though it was proposed to be introduced by a major
ity of the Committee. I attached very little con
sequence to it at the time, and I attach very little 
to it at present. It is perhaps of no particular im
portance whatever. Now, Sir, if I understand the 
measure proposed by the Senator from Mississippi, it 
aims at the same thing. I do not understand him 
as proposing that if any one shall carry slaves into 
the Territory-although by the laws of the Territory 
he can not take them there-the legblative hands 
of the Territorial government should be so tied as to 
prevent it saying he shall not enjoy the fruits of 
their labor. If the Senator from Mississippi means 
t-0 say that-" 

Mr. Davis: 
"I do mean to say it." 

Mr. Clay: 
" If the object of the Senator is to provide that 

slaves may be introduced into the Territory contrary 
to the lex loci, and, being introduced, nothing shall 
be done by the Legislature to impair the rights of 
owners to hold the slaves thus brought contrary to 
the local laws. I ce1·tainly can nut vote for it. In 
doing so I shall repeat again the expression of opin
ion which I announced at an early period of the ses
sion." 

Here we find the line distinctly drawn be
tween those who contended for the right to carry 
slaves into the Territories and hold them in de
fiance of the local law, and those who contend
ed that such right was subject to the local law 
of the Territory. During the progress of the 
discussion on the same day Mr. Davis, of Mis
sissippi, said: 

""'e are giving, or proposing to give, a govern
ment to a Territory, which act rests upon the basis 
of our right to make such provision. 'Ve suppose 
we have a right to confer power. If so, we may 
mark out the limit to which they may legislate, 
and are bound not to confer power beyond that 
which exists in Congress. If we give them power 
to legislate beyond that we commit a fraud or usurp
ation, as it may be done openly, covertly, or indi
rectly." 

To which Mr. Clay replied: 
"Now, Sir, I only repeat what I have had occa

sion to say before, that while I am willing to stand 
aside and make no legislative enactment one way or 
the other-to lay off the Territories without the 
Wilmot Proviso, on the one hand, with which I un
derstand we are threatened, or without an attempt 
to introduce a clause for the introduction of slavery 
into the Territories. While I am for rejecting both 

the one and the other, I am content that the law as 
it exists shall prevail; and if there be any diversity 
of opinion as to what it means, I am willing that it 
shall be settled by the highest judicial authority of 
the country. While I am content thus to abide the 
result, I must say that I can not vote for any ex
press provision recognizing the right to carry slaves 
there." 

To which Mr. Davis rejoined, that

" It is said our Revolution grew out of a Pream
ble; and I hope we have something of the same 
character of the hardy men of the Revolution who 
first commenced the war with the mother country
something·or the spirit of that bold Yankee who said 
he had a right to go to Concord, and that go he 
would; and who, in the maintenance of that right, 
met his death at the hands of a British sentinel. 
Now, Sir, if our right to carry slaves into these Ter
ritories be a constitutional right, it is our first duty 
to maintain it." 

Pending the discussion which ensued Mr. Da
vis, at the suggestion of friends, modified his 
amend~nt from time to time, until it assumed 
the following shape: 

"Nor to introduce or exclude African slavery. 
Provided that nothing herein contained shall be con
strued so as to prevent said Territorial Legislature 
from passing such laws as may be necessary for the 
protection of the rights of property of every kind 
which may have been, or may be hereafter, eonform
ably to the Constitution of the United States, held 
in or introduced into said Ten·itory." 

To which, on the same day, J\fr. Chase, of 
Ohio, offered the following amendment: 

"Provided further, That nothing herein contain
ed shall be construed as authorizing or permitting 
the introduction of slavery or the holding of persons 
as property within said Territory." • 

Upon these amendments-the one affirming 
the pro-slavery and the other the anti~slavery po
sition, in opposition to the right of the people of 
the Ten-itories to decide the slavery question for 
themselves-Mr. Douglas said: 

"'J11e position that I have ever taken has been, 
that this, and all other questions relating to the do
mestic affairs and domestic policy of the Territories, 
ought to be left to the decision of the people them
selves; and that we ought to be content with what
ever way they may decide the question, because they 
have a much deeper interest in these matters than 
we have, and know much better what institutions 
suit them than we, who have never been there, can 
decide for them. I would therefore have much pre
ferred that that portion of the bill should have re
mained as it was reported from the committee on 
Territories, with no provision on the subject of slav
ery, the one way or the other. And I do hope yet 
that that clause will be stricken out. I am satisfied, 
Sir, that it gives no strength to the bill. I am sat
isfied, even if it did give strength to it, that it ought 
not to be there, because it is a violation efprincipk-
a violation of that principle upon which we have 
all rested our defense of the course we have taken 
on this question. I do not see how those of us who 
have taken the position we have taken.-:..that of non
i11tervention-and have argued in favor of the right 
of the people to legislate for themselves on this ques
tion, can support such a provision without abandon
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ing all the arguments which we used in the Presi
dential campaign in the year 1848, and the principles 
set forth by the honorable Senator from Michigan 
(:\Ir. Cass) in that letter which is known as the 
'Nicholson Letter.' ·wc are requi~d to abandon 
that platform; we are required to abandon those 
principles, and to stultify ourselves, and to adopt 
the opposite doctrine-and for what? In order to 
say, that the peop!e of the Territo1·ies slialt not hai•e 
such institutions as they shall deem adapted to their 
conditio11 and their wants. I do not see, Sir, how 
such a provision cau be acceptable either to the peo
ple of the North or the South." 

Upon the question, how many inhabitants a 
Territory should contain before it should be 
formed into a political community with the 
rights of self-government, Mr. Douglas said: 

"The Senator from Mississippi puts the question 
to me as to what number of people there must be in 
a Territory before this right to govern themselves 
accrues. 'Vithout determining the precise nnmber, 
I will assume that the right ought to accrne to the 
people at the moment they have enough to consti
tute a government; and, Sir, the bill assumes that 
there are people enough there to require a govern
ment, and enough to authorize the people to govern 
themselves.••.•• Your bill concedes that a repre
sentative government is necessary-a go\•ernment 
founded upon the principles of popular sovereignty 
and the right of a pwple to enact their own laws; 
and for this reason you give them a Legislature com
posed of two branches, like the Legislatures of the 
different States and Territories of the Union. You 
confer upon them the right to legislate on 'all right
ful subjects of legislation,' except negroes. 'Vhy 
except negroes? Why except African slavery? If 
the inhabitants are competent to govern themselves 
upon all other subjects, and in reference to all other 
descriptions of property-if they are competent to 
make laws and determine the relations between hus
bal;ld and wife, and parent and child, and municipal 
laws affecting the riµ:hts and property of citizens 
generally, they are competent also to make laws to 
govern themselves in relation to slavery and ne
groes." 

\Vith reference to the protection of property 
in slaves, Mr. Douglas said: 

"I have a word to say to the honorable Senator 
from l\lississippi (Mr. Davis). He insists that I am 
not in favor of protecting property, and that his 
amendment is offered for the purpose of protecting 
property under the Constitution. No,v, Sir, I ask 
yo.u what authority he has for assuming that? Do 
I not desire to protect property because I wish to 
allm.- the people to pass such laws as they deem 
proper respecting their rights to property without 
any exception? He might just as well say that I 
am opposed to protecting property in merchandise, 
in steamboats, in cattle, in real estate, as to say that 
I am opposed to protecting property of any other 
doscription; for I desire to put them all on an equal
ity, and allo,v the people to make their own laws iii 
respect to the wholo of them." 

Mr. Cass said (referring to the amendments 
offered by Mr. Davis and Mr. Chase): 

"Now with respect to the amendments. I shall 
vote against them both; and then I shall vote in 
favor of striking out the restriction in the Bill upon 
the power of the Territorial governments; I shall 
do so upon this ground. I was opposed, as the hon

orable Senator from Kentucky has declared he was, 
to the insertion of this prohibition by the committee. 
I consider it inexpedient and unconstitutional. 
have already stated my belief that the rightful pow
er of internal legislation in the Territ?ries belongs 
to the people.'' 

After further discussion the vote was taken 
by yeas and nays on the amendment of 1fr. 
Chase, and decided in the negative: Yeas, 25; 
Nays, 30. The question recurring on the amend
ment of Mr. Davis, of Mississippi, it was also 
rejected: Yeas, 25; Nays, 30. \Vhereupon Mr. 
Seward offered the following amendment: 

11 Neither slavery nor involuntary servitude, oth
erwise than by conviction for crime, shall ever be 
allowed in either of said Territories of Utah and New 
lllexico." 

Which was rejected-Yeas, 23; Nays, 33. 
After various other amendments had been of

fered and voted upon-all relating to the power 
of the Territorial Legislature over slavery-Mr. 
Douglas moved to strike out all relating to Af
rican slavery, so that the Terriforial Legislature 
should have the same power over that question 
as over all other rightful subjects of legislation 
consistent with the Constitution-which amend
ment was rejected. After the rejection of this 
amendment, the discussion was renewed with 
great ability and depth of feeling in respect to 
the powers which the Territorial Legislature 
should exercise upon the subject of slavery. 
Various propositions were made, and amend
ments offered and rejected-all relating to this 
one controverted point-when Mr. Norris, of 
New Hampshire, renewed the motion of" l\Ir. 
Douglas, to strike out the restriction on the Ter
ritorial Legislature in respect to African slavery. 
On the 3lst of July this amendment was adopted 
by a vote of 32 to 19-restoring this section of 
the bill to the form in which it was reported from 
the Committee on Territories on the 25th of 
March, and conferring on the Territorial Legis-. 
lature power over "all rightful subjects of legis:'."
lation consistent with the Constitution of the 
United States," without excepting .African slai·ery. 

Thus terminated this great struggle in the af
firmance of the principle, as the basis of the 
compromise measures of 1850, so far as they re
lated to the organization of the Territories, tliat 
the people of tl1e Territories should decide the 
slavery question far themselves tl1rough the action 
of their Territorial Legislatures. 

This controverted question having been defin
itely settled, the Senate proceeded on the same 
day to consider the other portions of the bill, · 
and after striking out all except those provisions 
which provided for the organization of the Ter
ritory of Utah, ordered the bill to be engro~sed 
for a third reading, and on the next day-Au
gust I, 1850-the bill was read a third time, and 
passed. · 

On the 14th of August the bill for the organ
ization of the Territory of New Mexico was taken 
up, and amended so as to conform fnlly to the 
provisions of the Utah Act in respect to the 
power of the Territorial Legislature over "all 
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rightful subjects of legislation consistent with the 
Constitution," without exceptingAfrican slavery, 
and was ordered to be engrossed for a third read
ing without a division; nnd on the next day the 
bill was passed-Yeas, 27; Nays, 10. 

These two bills were sent to the House of 
Representatives, and passed that body without 
any alteration in respect to the power of the 
Territorial Legislatures over the subject of slav
ery, and were approved by President Filmore 
September 9, 1850. 

In 1852, when the two great political parties 
-Whig and Democratic-into which the coun
try was then divided, assembled in National Con
vention at Baltimore for the purpose of nominat
ing candidates for the Presidency and Vice-Pres
idency, each Convention adopted and affirmed 
the principles embodied in the compromise meas
ures of 1850 as rules of action by which they 
would be governed in all future cases in the or
ganization of Territorial governments and the 
admission of new States. 

On the 4th of January, 1854, the Committee 
on Territories of the Senate, to which had been 
referred a bill for the organization of the Terri
tory of Nebraska, reported the bill back, with an 
amendment, in the form of a sub&titute for the 
entire bill, which, with some modifications, is 
now known on the statute book as the "Kansas
Nebraska Act," accompanied by a Report ex
plaining the principles. upon which it was pro
posed to organize those Territories, as follows: 

"The principal amendments which your Com
mittee deem it their duty to commend to the favor
able action of the Senate, in a special report, are 
those in which the principles established by the 
Compromise l\Ieasures of 1850, so far as they are ap
plicable to territorial organizations, are proposed to 
be affirmed and carried into practical operation with
in the limits of the new Territory. The wisdom of 
those measures is attested, not less by their salutary 
and beneficial effects in allaying sectional agitation 
:ind restoring peace and harmony to an irritated and 
distracted people, than by the cordial and almost 
universal approbation with which they have been 
received and sanctioned by the whole country. 

"Iu thejudgmentofyourCommittee, those meas
ures were in temled to have a far more comprehensive 
and enduring effect than. the mere adjustment of the 
difficulties arising out of the recent acquisition of 
Mexican territory. They were designed to establish 
certain great principles, which would not only fur
nish adequate remedies for existing evils, but, in all 
time to come, avoid the perils of a similar agitation, 
by withdrawing the question of slavery from the 
Halls of Congress and the political arena, and com
mitting it to the arbitrament of those who were im
mediatelv interested in and alone responsible for its 
conseque.nces. 'With a view of conforming their ac
tion to the settled policy of the Government, sanc
tioned by the approving voice of the American peo
ple, your Committee have deemed it their duty to 
incorporate and perpetuate, in their territorial bill, 
the principles and spirit of those measures." 

After presenting and reviewing certain pro
visions of the bill, the Committee conclude ·as 
follows: 

"From these provisions it is apparent that the 

Compromise l\Ieasures of 1850 affirm and rest upon 
the following propositions: 

"' First.-That all questions pertaining to slavery 
in the Territories, and in the new States to be form
ed therefrom, are to be left to the decision of the 
people residing therein, by their appropriate repre
sentatives to be chosen by them for that purpose. 

"'Second. -That all cases involving title to 
slaves and questions of personal freedom,' are re
ferred to the adjudication of the local tribunals, 
with the right of appeal to the Supreme Court of 
the United States. 

" 'Third.-That the provision of the Constitu
tion of the United States in respect to fugitives from 
service, is to be carried into faithful execution in all 
the organized Territories, the same as in the States. 
The substitute for the bill which yonr Committee 
have prepared, and which is commended to the fa
vorable action of the Senate, proposes to can·y these 
propositions and principles into practical operation, 
in the precise language of the Compromise :Measures 
of 1850.'" 

By reference to that sectiou of the "Kansas
Nebraska Act" as it now stands on the statute 
book, which prescribed and defined the power of 
the Territorial Legislature, it will be seen that 
it is, "in the precise language of the Compromise 
1\Ieasurcs of 1850," extending the legislative 
power of the Territory " to all rightful subjects 
of legislation consistent with the Constitution," 
without excepting African slavery. 

It having been suggested, with some plausi
bility, during the discussion of the bill, that the 
act of Congress of 1\Iarch G, 1820, prohibiting 
slaYcrynorth of the parallel of 3G 0 30' would clc
prfre the people of the Territory of the power of 
regulating the slavery question to suit themsclYes 
while they should remain in a territorial condi
tion, and before they should have the requisite 
population to entitle them to admission into the 
Union as a State, an amendment was prepared 
by the chairman of the Committee, and incor
porated into the bill to remove this obstacle to 
the free exercise of the principle of popular soY
ereignty in the Territory, while it remained in a 
tcrrito1ial condition, by repealing the said act of 
Congress, and declaring the true intent and 
meaning of all the friends of the bill in these 
words: 

"That the Constitution and all laws of the United 
States which are not locally inapplicable, shall have 
the same force and effect within the said Territory 
as elsewhere within the United States, except the 
eighth section of the act preparatory to the admis
sion ofl\Iissouri into the Union, approved lllarch 6, 
1820 which being inconsistent with the principle of 
non-lntervention by Congress with slavery in the 
States and Territories, as recognized by the legisla
tion of 1850, commonly called the 'Compromise 
l\Ieasures,' is hereby declared inoperative .and void
it being the true intent and meaning of this act not to 
legislate slavery into any Territory or State, nor to 
exclude it there/ rom, but to leave the people there'f 
perfectly free to form and regulate their domestic .in
stitutions tlieir own way, subject only to the Constitu
tion of the United Stales." 

To which was added, on motion of Mr. Bad
ger, the following: 

"Provided, That nothing herein oontained shall 
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be construed to revh·e or put in force any law or 
regulation which may have existed prior to the act 
of the sixth of l\Iarch, 1820, either protecting, estab
lishing, or abolishing slavery." 

In this form, and with this distinct understand
ing of its " true intent and meaning," the bill 
passed the two houses of Congress, and became 
die law of the land by the approval of the Presi
dent, May 30, 1854. 

In 1856, the Democratic party, assembled in 
National Convention at Cincinnati, declared by a 
unanimous vote of the delegates from eyery State 
in the Union, that 

"The American Democracy recognize and adopt 
the principles contained in the organic laws estab
lishing the Territories of Kansas and Nebraska as 
embodying the only sound and safe solution of the 
'slavery question,' upon which the great national 
idea of the people of this whole country can repose 
in its determined conservatism of the Union - non
interference by Congress with slavery in State and 
Territory, or in the District of Columbia;" 

"That this was the basis of the Compromises of 
1850, confirmed by both the Democratic and Whig 
parties in National Conventions-ratified by the peo
ple in the election of 1852-and rightly applied to 
the organization of the Territories in 1854; That by 
the uniform application of this Democratic principle 
to the organization of Territories and to the admis
sion of New States, with or without domestic slav
ery as they may elect, the equal rights of all will be 
preserved intact-the original compacts of the Con
stitution maintained inviolate-and the perpetuity 
and expansion of this Union insured to its utmost 
capacity of embracing in peace and harmony any fu
ture American State that may be constituted or an
nexed with a Republican form of government." · 

In accepting the nomination of this Conven
tion, Mr. Buchanan, in a letter datecl June 16, 
1856, saicl : 

"The agitation on the question of domestic slav
ery has too long distracted and divided the people of 
this Union, and alienated their affections from each 
other. This agitation has assumed many forms 
since its commencement, but it now seems to be di
rected chiefly to the Territories; and judging from 
its present character, I think we may safely antici
pate that it is rapidly approaching a 'finality.' The 
recent legislation of Congress respecting domestic 
slavery, derived, as it has been, from the original 
and pure fountain oflegitimate political power, the 
will of the majority, promises, ere Jong, to allay the 
dangerous excitement. This legislation is founded 
upon principles as ancient as free government itself, 
and in accordance with them has simply declared 
that the people of a Territory, like those of a State, 
shall decide for themselves whether slavery slw,ll or 
sliall not exist within their limits." 

This exposition of the history of these meas
ures shows conclusively that the authors of the 
Compromise Measures of 1850, and of the Kan
sas-Nebraska Act of 1854, as well as the mem
bers of the Continental Congress in 1774, and the 
founders of our system of government subsequent 
to the Revolution, regarded the people of the Ter
ritories and Colonies as political Communities 
which were entitled to a free and e.xclusive pow
er of legislation in their Provincial legislatures, 
where their representation could alone be pre

served, in all cases of taxation and internal polity. 
This right pertains to "the people collectively as 
a law-abiding and peaceful community, and not 
to the isolated in<lividuals who may wander upon 
the public domain in violation of law. It can 
only be exercised whero there are inhabitants 
sufficient to constitute a government, and capa
ble of performing its various functions and d'll
ties-a fact to be ascertained and determined by 
Congress. ·whether the number shall be fixed 
at ten, fifteen, or twenty thousand inhabitants 
does not affect the principle. 

The principle, under our political system, is 
tltat every distinct political Community, loyal to 
tlie Constitution and tlie Union, is entitled to all 
tlie rig lits, privileges, and immunities ofself-gov
ernment in respect to their local concerns and in
ternal polity, subject only to tlie Constitution of 
the United States. 

THE VIRGINIANS. 

BY W. M. THACKERAY. 


H
CIIAPTER LXXXIV. 

ARD times were now over with me, and I 
had to battle with poverty no more. My 

little kinsman's death made a vast difference in 
my worldly prospects. I became next heir to a 
good estate. l\fy uncle and his wife were not 
likely to have more children. "The woman is 
capable of committing any crime to disappoint 
you," Sampson vowed ; but, in truth, my Lady 
'Yarrington was guilty of no such treachery. 
Cruelly smitten by the stroke which fell upon 
them, Lady 'Yarrington was taught by her re
ligious advisers to consider it as a chastisement 
of Heaven, and submit to the Divine 'Yill. 
" 'Yhile your son lived your heart was turned 
away from the better world" (her clergyman told 
her), "and your laclyship thought too much of 
this. For your son's advantage you desired 
rank and title. You asked and might have ob
tained an earthly coronet. Of what avail is it 
now, to one who has but a few years to pass upon 
earth-of what importance compared to the heav
enly crown, for which you are an assured can
didate?" The· accident caused no little sensa
tion. In the chapels of that enthusiastic sect, 
toward which, after her son's death, she now 
more than ever inclined, many sermons were 
preached bearing reference to the event. Far 
be it from me to question the course which the 
bereaved mother pursued, or to regard with oth
er than respect and sympathy any unhappy soul 
from seeking that refuge whither sin and grief 
and disappointment fly for consolation. Lady 
'Yarrington even tried a reconciliation with my
self. 

A year after her loss, being in London, she 
signified that she would see me, and I waited on 
her; and she gave me, in her usual didactic way, 
a homily upon my position and her own. She 
marveled at the decree of Heaven, which had 
permitted, and how dreadfully punished I her 
poor child's disobedience to her-a disobedience 
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APPENDIX TO JUDGE BLACK'S PAMPHLET. 
-~ 

'Ve publbh below an appendix to Judge BLACK'~ "Ob· 
2ervations on ::; t D I , y·'ena or ong as s ww; on Populi\r Sov· 
eroignty " call 'd f ti I d , 
~ , 1. or l on t 16 t1eman 1or a second edi

t• l J d D , 
ion >Y u ge . s attemJ?t to reply to those "Observa

tion8" at Wooster Ohio and b th , . . 

' ing thein up with careful restrictions. Accordingly OUI;~ '\. 
Federn.l Constitution declares thut •no person slmll be de- ) ! 

• l h• 	 ' pnve<. of is property except by due process of law,' and ·1· 

that 'private property bhall not be taken for public u•e 
without just cumpensatiou.' It is universally a.greed that l 1 

this applies only to the exercise of the power by the Gov- '. 
ernment of 1he United States. We are also protected \ 

i against the State govcrn1J1ents by a similar provbion in 
: the State constitutions. Lcgi~lative robl1ery is, therefore, 

a crime which cannot be commilted either by Congress or., 

by any State kgi~lature, unless it be done in flat rebel· 

lion to the lundamental law of the land." 
 . . 

The close of the same paragraph tihuws why it was un- : · 	 · \ .portant that no altcmpt should be made to exerci:;e such I 
. b T ··t . 


power. ya ern ory. . . . .
1 , • • Y e commentaries whwh , "ls it not every w>ty better to wait until the new Ill· ! 
have been made on them by some of his frillnds. The : habitantij know themselves and one another ; until the 
appendix, couched in the same dignified, unimpassioned ·policy of the 'J'.erritory is settled by ~me expe~·ience i and, : 
lan"'u e tl "Ob . ,, . Iabo\e i1ll, uuill tbe great powe1s ot a sovereign SL.tie ITT'<: 
' " ag as ie servatwrrn, IS marked by thd same 'rcguhuly~nrerred upon them and properly limited, ' 

force o~ thought, closeness of reasoning, and felicity of so as to pr v;nt the gro.ss abuses which .!~lways accom- ' 
expresswn that characterized the pamphlet. It lays bare puny um stncted power m human bands? . 

to the. very bon<J the fhiws and imperfections of Jud e Mr. Douglas certainly read these passages, for he bor
Douglas's "Views on Popular Sovereio·nt " .. odific~ rowed a phrase from them, and put it i11to his own speech.1"' y, " ' ~He ought to have understood them. If be both read and, 
amended, and altered though they have been by reJlrlc- ' d t d th d.d h II tb t th· hi t · . . un ers :oo em, w11y 1 e a ege a lti pamp e • 
hon and by circumstances; sliows that all attempt to , favored the d:rngerous here8y referred to? Let the char-
give new readings of the Constitution which the Supreme 
Court does not warrant, are sure to lead to disastrous 

consequences, and recommends all who desire to presen-e 

an unblemished political reputation to respect the princi

ples, and acknowledge the binding force of the guaran

tees of the Great Charter of our Liberties. 

We commend the appendix to the earnest perusal of 

our readers and of -!he American people generally. 

• . _. 
AP P E N D IX . ;.{ ·.....; . 

1 ity which "thinketh no evil'' find the best eiZcllSe for him ; 
it can. 

That the government of a sovereign State, nnrestrided 
and unchecked by any c-0nstitutional prohibition, would , 
have power to confiscate private property, e\'en without; 
compensation to tbe owner, is a. proposition which will : 
scarcely be 1.hmied by any one who has mastered the ! 
primer of political science. Sovereignty, which is the! 
supreme authority of an ind<Jpendent State or govern-i 
ment, is in its nature irresponsible and absolute. It ca.n- · 
not lie otherwise, tiince it bas no superior by whom it i, 

Another edition of these "•Observations" bein·r call;d · can be called to account. 1\Iere moral abstra.dions or 
for,· an of>pui·ttmity is afforded or adding some thoughts theoretic principles ot natural justice do not limit the 
suggested by the attempted reply of Mr. Donglil.S, au; by Ilegal authority of a sovereign. No government aug!tt to 
some critici;ms of a different kind which have appea~·ed 
in other quarters. 

Mr. Douglas charges us with entertaining the opinion 
that "all the States of the \rnion" may cori,."lscate private 
prnperty-t• doctrine whic\ he denounces as a most 
"wicked and dangerous heres)-:-' He championizes the 
inviolability of property, and invokes the fiery indig:na
tion of the public upon us fur ascribing to the Slates aruy 
power of taking it away. Now mar~ how plain a tale 
will put him down. "'

'!'here is no such thing and nothiug like it on all these 
pages, from the first to the last. Mr. Douglas was 
merely flourishing his Iarce in the empty air. He had 
no ground for h's assertiw, except a most unauthorized 

, inference of his oJvn from our denial that the power ex
isted in the Territories. The Territories must wait till 
they become sovereign States before they can confis
cate property : that ~s our position. Therefore, says 
the logic of Mr. Douglas, all the States iri the Union 
may do it now. What right bad he to make imputations 
of heresy founded upon mere iliference, when our opinion 

,on tlte very poi11t was directly expressed in wonfa so plain 
that mititake was impos,ible? The followincr sentences 
?Ccnr on vagll 12 : " 

"All free people know, that if they would r~main free, 
they must compel the Government to keep its bands otf 

violate justice; I.Jut any supreme government, whose' 
hands are entirely free, can violate it with impunity. For· 

' 	these reasons it is that the Saxon rnce have been labor- ' 
ing, planning, and lighting during seven hundred years, j 
for Great Charters, Bills of Rights, and Constitutions to ' 
limit the SO\'Creignty of all the governments they have 

1 

lived under. Our ancestors in the old country, as well 
as in America, have wasted their money and blood in ] 
vain to e;tablish constitutional gov·crnmcnts, if it be true l 
that a. government without a constitution is not capable'. 
of doing injustice~ They knew better than that. '!'hey 
understood very well that a sovereign government, no, 
mutter by whom its power is wielded, may do what; 
wrong it plea;;es, and "bid its will avouch the deed." 

Now, wuut is the constitutional prohibition which can 
anywhere lie found to restrain "Popular 8overeignty in j 
the Territories" (ii there be such a thing there) from ' 
confiscating any citizen's property? There is none. A i 
Territory has no constitution of its own; and nobody : 
would be ab~unl enough to say, that it is governed by foe , 
constitution of another State. Will it be said, that the· 
provision in the Federal Constitution, which forbids the 
taking of private property without compensation, can be. 
m_ed so as to r~strain a territorial sov~reign~y ? ·- Cer· 
tamly no~. The ::>u~rcme Court have decided, (m B.\rron 1 

vs. The City of B:tltunore, 7 Peters, 243) that the clause 
_t.h_()~i:_private prope~fil{ this can be done on_!r__b__y~ referred to UJ1plies__ll_xclus_iv~ly_ t~~h~~xercise of the 

------~-



(Power Ly tho .Federal Gov~rnment. The rule was so laictj soverei~nty for the Territories. He even says that ho 
: down by Chief Justice JIIarshall. It was concurred in by never dul regard them as sovcrrcigns. His words spoken 
1 the whole court; an<l its correctness ha.>1 never been de-. at Wooster, Ohio, and written .out by himself are these: 

nied or douLted by any judge, lawyer, or statesman from/ "I i.~vER claimed that territorial governments were sovereign, 
' the time of the decision to this day. If, tlJerefore, there or that the Territories were 8overeign powers." · 
be a sovereignty in the '.L'erritoric8, it is sovereignty un-' Of courso this i8 not to be understood as a mere naked 
limited by any con8titutional interdict. This ,implies a denial that he ha<l previou8ly used those very word8 . 

. power in the T<Jrritories infinitely greater f.han that of We have uo right to charge l\Ir. Douglas with adopting 
any otlier government in all North Americii. the exploded system of momlity, which allowd a man to. 

The simple and easy solution of all this difficulty is fur- cover up the truth under an eqnivuque. We are bonn11 to 
nished by the Supreme Court, and adopted by the demo- take hi8 deuial fairly, as me<ming, that he never thought 
cratic party as the true principle governing the subject. the Territories had the rights and powers, which belong to 
It is this: That the Territories are not sovereignties, but sovereigll governments. Let us see how this assertion 
·their governments are public corporations, established by will stand the test of investigation. 
Congre.:s 1_!2- manage the local affairs of the inhabitants, 1 'Ve do not deny, that the article in Harper is extremely 
like the government of a city, established by a Statef difficult to understand. Its unjointed thoughts, loose 
legislature. Indeed, there. is, probably, no city in the 
United States, whose powers are not larger t!Jan those of 
a Federal Tenitory. The people of a city elect their own 
mayor, and, directly or indirectly, appoint their muni
cipal officers. But the President appoiuts the Chief 
Executi-;e of a 'l'crritory, as well us the judges. He 
may send tliem tliere from any part of the Union, 
and in point of fact they are generally strangers to the 
inhabitants when first chosen. They arc iu no way re· 
sponsible to the Territory or its people, but to the Fede. 
ra.l Government alone, and they may be removed when
ever the President thinks proper. The territorial legisla· 
ture is sometimes (and only sometimes) elected by tlie peo
ple; but why? Because Congress has been pleased to 

; permit it by the organic act. The power that gives this 

expression, and illogical reasoning, have covered it with 
shad0ws, clouds, and darklless. But we will not admit 
that it has no meaning at all. It is scarcely possible !o 
mistake the general purpose of the author. That pur
pose undoubtedly was to prove that the States and Ter
ritories, so far as concerns their internal aff,iiI·o, ha\·e po
Iitic:il right~ and powers which are precieely equal. In 
fact, he declares, in so many word8, that Pennsylvania 
anti Kansas are subordinate to the Constitution "in the 
same manner and to the same e.dent.'' Ifo not only levels the 
Territories up to the States, but lcv~s the States down 
to the Territories. If Kansas has slavery by virtue of the 
Constitution, he insfats, tbat, by the same reasoning, 
Pennsylvania has it too. Now we know Pennsylvania to 
be a sovereign; and if Kan83.s be her equal, then Kansas 

p~ivilege .co?ld withho1crTt too.-.. !t is al ways conple<j must neccss:trily be a sovereign also. 

~VIth restnct10ns and regulations which could never bti llut look at the last sentence, which is the grand sum

imposed on a sovereignty by any authority except it~ mary of his whole doctrine : 

0 .wn. The organic ac~ ~enerally prcscriLes the q ualifica~ "The principle undt.'1' our political system is that ez•ery dis
tions of voters, an<l d1v1des the territory into dit:ltricts; tin.ct political community, loyal tu the Constitution and the 
and the action of the legislative b0<!y itself is contrnlled Union, is entitled to all tM rights, privileges, and immunities ~f 
by the veto power of a governor appointed by the Presi- selj-guvu:nment i? respect to their loc~l c~nccrns and iu~er-

1dent and removable at his plea'ure It . t f nal polity, eub1ect ouly to the Constitut10n of tLe United1• • IS oo c ear or St t ., 
; possible controversy, that a Territory is not a sovereign a es. . . · 

power, Lut a subordinate dependency. It cannot deprive H<'re the States and Territories are placed on a footing 

1a ~an of. his property without due process of law, or of perfed equality. '~here is no dis.tinction matle, be.
' f'thout iust compensation, for two reasons: 1. It has tween them. If the States are sovereign, so are the fer
, no sovereign power of its own ; and, 2. 'l'he Federal Gov- rito1 ies. Besides, the '' rights, privileges, and immuni
1ernmeut, being forbidden by the Constitution to exercise ties," which he describes as pertaining to every diotinct 
Isuch ~ow~r itself, cannot bestow it on a Territory. The ·p.olitic..Lcomm~ity, . (that ls, to bot~ States imd Tertno
( Constitut10n of the United Slates protects a man's prop- nes,~ are s~vere1gn. ngh.ts, and nothrng else. Any com 0 

. erty from being plundered Ly a territori"al leo" lat munity wh1clJ has the rndependent and uncontrollable 
' • 1s ure, . If .
iust as a State constitution protects it from r 

0

bb b right of se -governrn~nt, with respect to its local con· . o ery y . . 
f the authorities of a city corporation. · cerns and mterua1 polity, must be, quoad hoc, a sovereign. 
f It should be noted that when tLis question was before! Again: Mr. Douglas in his speech at Cincinnt1ti, mr1de 
( t~e ~~ipreme C~u~t of the United States, there was some I so la~ely as the 9th of September last, used the following 
1d1ffe1cnce of oprnwn among the iud"'es on tlJe que'ti'o 
lhh .• ot •n 
, "'.' et ':r Congress might, or might not, legislate for a Ter
r1tor~ Ill such manne1· as to take away the right of proµ

1erty Ill slaves. A majority of two.thirds or more helrl the 
negative; and J\Ir. Dou"'l d 'ts th t tb . " 
clearl•· ri.,.ht B t 0 as a mi a e maJOllty was 

•. , o · u no member of the court expressed the
opm10n 't , . no~ was 1 even thought of by the counsel, that 
the Terntones had any such inherent and nat 1 
of their own. Indeed. there is no judge of-anu;agr~;;v~~ 
character, nor any wnter on law or government who has 
e.ver asserted or given the least countenance to' this no
t1~n ~f popu/,ar or any other kind of Wl.•ereignty m tlte Ter

'. riloriea. 

' Some tr 'bl ·11 b · · I OU e \Vi 6 save!J in this part of t:lf a;'"'U·
0ment bJ th f: • th t · 

t..a~ .' ...·. e a<.;. . a smc~ the first publication of this 

ummstakable language: 
"Examine the bi1ls and se11rch the records and you will 

'.'.find that the great frinc~1le whi~h underlies those meas. 
"ures (the compromrne of. 1850) is the right of the people 

of each State, and each T<ff'rilory WHILE A TERRITORY, to DE
"CJDE the slavery question for themselves." 

Is not this claiming sovereignty for the Territories? 
Can the slavery question be decided without legi~lating 
upon the right of property? Can a subordinate govern. 
ment do that? If the 'l'erritories have power to decide 
whether a man shall keep his property or not, where did 
the power eome from ? Surely not from Congress through 
the organic acts. They must have it then upon what Mr. 
Douglas calls a great principle, and that great principlo 
can be nothing els.i than "Sovereignty it1 the Territo· 

:,.~ph!_e.t, l\Ir. Douglas denteii and repudiat~~ of' ries." Thus it is seen that Mr. Douglas make~_!l. tour:...12.. 
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···back upon. somethiug a Jlttle mort> rnterngww luau .... ;; l\ 
the "\Vest, and on his way back he contradictll what he reports to the Semite, or his ant.i-Lecompton letter to 11' 
said as be went out. Philadelphia.. Here is the way he describes sovereignty I:· 

There are but two sides to this controversy : The Tcr- in his report of 1856 : -1, 
ritories are either sovereign powers by natural and in- · · b I

"The sovereignty of a Territory remarns in a eyanc:,
herent right, or else they are political corporations, swpended in the Unilfd Srates, in trust for the people until 

'owing all the authority they po;sess to the acts of Congress they shall be admitted into the Union as a State." 
which create them. It is not possible to believe, that What do these words mean, and in what possible way 
Mr. Douglas wrote thirty-eight columns in a magazine to can they help us to a knowle11ge of the matter under 
prove the truth of the latter doctrine. Nobody but him- consideration? Abeyance is !(Ood law French, and signi
selt and his followers were ever accused of denying it. fie; the peculiar condition of an eshte after one t<mant 
If he did not deny it, and plant himself upon the op- has <lied, and before his succe:;sor is competent to take it. 
posing ground of sovereignty in the Tl:rril,ories, then there nut what applkation can it have, even by analogy, to a 
was no dispute, or c<iuse of division, between him and the sovereignty which llel'Cr existed? It seems, too, that 
democratic party; and he ha11 consequently been engaged this sovereignty is swpended in the United Stales; that 
in raisin er an excitemeut about nothing ;-trying to toss is, lwny or ikpeiulent from EOmething in the United States, 
the oce[I,~ of politics into a tempest, without having even , and not independent like ei'cry other sovereign!~ und~r 

I 

' a feather to waft, or a fly to drown. • heaven. But the most marvellous part of the busmess is 
But that is not all. Mr. Douglas has continually used that one government which is sovereign is repre:;ented 

the very word sovereignty with reference to the Territories. as a trustee of the sovereignty of another government 
This s01Jereignty in the Territories he has asserted and re-as- which is admitted not to be sovereign. This is the talk ! 

~erted so often, that the phrase is in great danger of be- of a man who has too much learning. These technical 
coming ridiculous Ly the mere frequency with which he terms of the common law were invented by English con
repeats it. For many months he has not made a. speech veyaucers atid red property lawyers, for the purpose of 

•or writl:en a ·Jetter for the newsp~per~ on any ot~e~ sub._ rxprel. '-"g the artificial relations which men sometimes 
ject. It head~ his elaborate article rn Harper; it 18 v~- ,1,ie~~ ,(j farrrl,;,. tenements, and hereditamentii > but they 
ciferated into the public ear from the stum?; an~ it are wh0lly foapplicable to such- & l!uhject as the sover
stares at us in great capitals from the hand-bills winch eignty of a State. or_ nation. We might as well call 
e.1,ll the people to his meetings. Unless it be acknowl- territorial sovereignty, a contingent remainder, an execn
e:lged, be predicts the hopeless division of the part~, tory de,·ii;e, or a special fee _tail. 
and even threatens to refuse its nomination for the Prest- There is some confusion of ideas on another subject. 
dency. Now, all at once, the subject-matte~ of the l'Jr. Douglas and his disciples ascribe to certain democrats I' 

whole co~troversy i~ ad~itted to,, be a nonentity. He (to tb.e President among o:hers) t~rn ~elie_f that the. Con
••checks his. thun~er m, m1~-volley, and owns ~hat th~re stitution estautishes slavery m the Tcrntones ; an~ to s~s

, is no so·;cre1gnty m a Territory any more than m a Bnt- tain this accusation tlH'Y quote from a message m which 
, ish colony. Other persons may have ridden their hob- the EXI8TESCE of slavery in the Territories by 'liirtue of tJ..ie 
~ bies as ha1·d as Mr. Douglas ; but, since the beginning of Cvnstitulion is asserted 011 tl1e authority of the Supreme' 
, the world, no man ever dismotmted so suddenly. Court. Now we are in the wrong,' if the expression that 

"Suvereignty in the Territories," of which we ha.Ye a thing exisls hy virtue of the Constitution be equivalent 
heard so much, is generally, if not always, coupled by to saying that the Con8titution has established it. There 
Mr. Douglas with the prefix of "Popular." This last iR not onlv a substantial, but a wide and most. obviolll! 
word appears to be used for the mere sake of the sound, difference: The Constitution does not establish Chris
and without any regard whatever to the sense. It does tianity in the 'l\~rritories; but ChrisLianity exi3ts there by 
not mean that the people or inhabitants of the Territories virtue of the Constitution ; because wh~ a Chri:;tian 
have any supreme power independent of the laws, or . moves into a Territory, he cannot be prevented from taking 
above the regularly constituted legal authorities. They i his religion along with him, nor can he afterwards be 
cannot meet together, count themselves, and say : "We i legally molested for making its principles tho rule of his 

. are so many hundreds, or so many thousands, and _we ifaith and practice . 

. must therefore be obeyed; the bw is in our voice, and I "\Vc have said, and we repeat, that a man does not for
not in the rules which our Government has made to con- : feit his right of property in a slave by migrating with 
trol us." Something like this view was vaguely enter- Ihim to a Territory. The title which the owner acquired 
taincd in times when the Lecompton constitution Will! ilutlieSfate from whence he came ffillt)t be respected in 
opposed. Bnt that is gone by. Mature reflection has i his new domicil as it was in the old, until it is legally 
left nwbocracy without a defender: Nobody now insists J and constitutionally divested. The proposition is undo
that the right to make or annul laws and constitutions I niahle. BL1t tho absurd inference which some persons 
can be exercised in voluntary mass-meetings or at elec- : have drawn from it is not true, that the master also takes 

' tions unauthorized by law. Mr. Douglas himseH says: with him tljp, judicial rnnedies which were furnished him 
/ "It can only be exercised where the inhabitants are suffi- at the place where his title was acquired. Whetber the 
' cient to constitute a _qovgn111ent, and capable of per/QI-ming its relation of waster [l,nd slave exists or not, is a question 
1 various functions and l,luties-·a fact to be ascertained and which must Le determined according to the law of the 

determined by Congress." The sovereignty, then, is in State in wLich it was created; but the respective rights 
the government, if it be anywhere. But Mr. Douglas and ol•ligations of the parties must be protected and en
now says it is not there ; and he is right. That being forced Ly the law prevailing at the place where they are 

, the case; where is it? ! . 6~ppos(;d to be violated. This is also true with re~pect 
i 'When Mr. Douglas; in his speech at Wooster, was re- 'to rights of ernry other kine!. Two merchants living in 
1 

pndiating and deuyiug the doctrine of sovereignty in the the same town may buy their goods in di!forent States . 
1. Te11·itories, and resniuing his old pOl'ition, that tbey nre Can It ho doubted that the title of each depends on the 
1not sovereign powers, it would have Leen well to fall law of the State where he made his purchase? But the 

< ~. ·---- -- -··-- -· - -



rr· hw ofbrcel1y-.i1i<l'tresp:ios is the law Qf a forum comruou 
toboth,andmustnece8sarilybe thesame. The validity 
of a man's marriage is tried by the standard of the law 
which i•reni.iled in the country where it was solemJJized ; 

- but if h~' beats hi>i wife, ~1.e 1<rnst seek prokcti0n from 
i the law of the place where they-live'_ . 

~I.IY.y, _,o!' - . 1.,'ft'r\.l 11'1''\, '··.rd.' t':,;' -~I 11~, 4_;1 11'1',: 11,)'' •

~~ll~ ~~JHZJ ,J!Jl~'l-Jl!l~4i\ 

GEO. "\V. BOWMAN, Etlito1· nnd J>ropdcto1·. 

"'ASIIING'l'ON CITY, NOVEl!IBEll 3, 18ti9. 
Some of Mr. Douglas's partizans, and n<early all of the r--- _ . . ----. 

anti-slavery opposition, contend that property in slave SENATOR DOUGLAS'S LAST El<'PORT. 

cannot exbt so us to entitle it to the protection o 'l'bree or four days ago there appeared a pamphlet
the same lawo which secure the right of property ii . I 
other things. For their Lenefit we shall bridly sho\' elaborately got up by Judge Dou.gl~, the ob~cct 0 .f wluc 1 

how impossible it is to admit the distinction which the) was to right himsdf on the tcrnlonal quest10n. It ~as 
insist upon. certainly proper for him to show that he had the will, 

What is property? Whatever a person may legal!) if not the power, to Le something more than merely 
appropriate to his own exclusive use and trn,nsfer to an' abusive. This pamphlet has cost him a large amount of 
other by safo or gift: _By ~he law~ .of the sout~ern labor. It smells from beginning to end of the midnight '. 
St:ites, negroes are w1thm tlus defimt1on, and the Con-, . 

11
. 1.l k 1.1· . toad'ies nronounced it a "crusli-1 · ml 1s u ac -repuu ic.m .,stitution of the United States not only recogmses the va- · k th t •t ld 

liclity of the State laws, but it aids in carrymg · them out. ing aryument' " l . 1 · merely because they -new a wou i 

The framers of the Conotitution, seeing tllat slaves were ffatter him, and incite him to keep up the war agamst ' 
litible to one danger from which all other property Wa>" the democratic party, for their benefit. Three or four 
exempt, namely, that of being seduced away Ly the of· of his other organs have echoed the senti~ent for the, 
for, in other States, of legal shelter from the pur,;uit of their same reaso_n. • _ ... ___ . 
owners, agre~d tha~ the Federal Gov~rnment s~ould .. -Below we~blish the Attorney Genernl's -rejoinder, 
0 , rantee then· redelivery to the excl~s1ve possesswn of written immediately upon the appearance of Judge Doug
the persons entitled to them as propnctors. The l~w, . ". I I t \Ve have no comment to make upon it, 
then, of the States in which they are anu the Coust1tu- las 6 pamp 1 e · . . . . 
tion of the Federal Government, to all legal intents and except that its facts are mcontestablc, its rea~on.mg ure
purposes, pronounce that slaves are property. Beaten sistible, and its tone calm, temperate, and cl1gmfied, and 
here, our adversaries convert it from a legal to a theo. worthy of this subject. It cannot be doubted that the 
logical question. But when they appeal from the Con- Kpontaneous public opinion of the whole nation will en
stit.ution to the Bible, they are equally dissatisfied with the dor~c the ti uth 118 well as the aLility of this rejoinder as 
decis'.<:n t~ey get. Nothi~g is left them but.that '?~iglJer fully as it hll£ already encl~rned. the two preceding arti

aw, which has no sanctwn nor no anthonty, D1vme or h' 1 .• t f ti N publ'c paper· 
, . . cles on t 1s snuJeC rom 1c same pen. o I ,human. Tho~e who reJect the Constitution must be con- t t 

· · "'i1etl1er pamphlet speech essay or repor ever wentent to follow guides who are stone blmd. They are " . ' ' . ' . ' . ._ , 
men who aspire to be wise above what is written and out from Washmgton and received snch umve1sal apprc· 
thereby press themselves clown to the e)(trernest polnt of bation from the people and· the press as those nrticks 
human folly. They turn their backs on all the light, have received. It was imprudent in Judge Douglas to 
which the world has, ·or can have ; they go forth into expose _himself to such a fire, but he must blame himself 
outer darkness, and wander perpetuu.lly in a howling for the awkward position in which he is placed. 
wilderness of error. _,_.--------------

Dut Mr. Douglas is guiltless of this heresy, at least. He llEJOINDEll TO SENATOR DOUGLAS'S LAST. 

1 conct:des that slaves are precisely like other property, so --- · · · 
' fa d h cl As briefly as possible, eschewing all ma_tters pers9nal ~ · r as regar s t e legal reme ies and constitutional ri.,hts 

of the owner. Ile professes to take the fundame~ital or quasi personal, and without inf roduction or preface, I 
law of the land for his guide upon that poiut Let shall not~ce the only points in l\Ir. Dough>i>'s last pamph
his practice, theia, correspond with his faitli; let ·him let that are worthy of attention. 
"wu.lk worthy of the v9calion wherewith he is called ;" Ile denies that his views on "Sovereignty in· the Ter
lct him make no more appeals to popular prejudice for ritories," as expressed i11 H<lrper's Magazine, are incon
a sovereignty which doe~ not exist ; above all things, let sistent with. those of the Supreme Comt in the Dred Scott 
him-riever; by the slightest su:;ge,;tion, encourage any 
territorial government to undermine ,the rights of the 
citizen by legislation which is " unfriendly " to the secu-

I rity of either property or life. We must not palter 
with the Constitution in a doublo sense, but obey it, 
support it, defend it, earnestly and faithfully, like men 
who believe in it and love it. Whosoever attempts t<J'' 

trifle with its principles, or weaken the obligation of its 
guarantees, will fiucl sooner or later that he has fixed a 
st~in upon h_is ;olitical character which "there is not 

-~a'.n_()~~ugh Ill L1e sweet he~vens'~o_'\Vas_~~u~--- · 

case. I aver, on tile contrary, that· he could not have · 
made such a denial if he had not totally misunderstood 
eiUwr his own opinion~ or those of the court ; for they 
are in direct conflict with one another. A plain issue of 
fact is thus made up between us, and it is tria.blc by the 
record. L~t us look at it. 

The court, ufter demonstratiug in t1ie clearest manner ' 
that the Federal Government had no authority or juris
diction to abolish slavery in a Territory, proceeded to 

8,iy, what Mr. Douglas himself hM quoted on page 530 qi I 

the magazine: • , . 

" And if Congress ii.self cannot oo this-if it is beyond the 
powers confened on the Federal Government-it will be 
admitted, we presume, that it could not authorize a territorial 
government to exercise them. It could confer no power on 
any local government estaLlitihed by its authority to vio
fate the prnvitiions of the Coustitntio!l.'_'____ . 
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~his is in sub8tance the very identical proposition f~ Mr. Douglas do.es not ad~it this "axiomatic principle,"\ 
which Mr. Dougfas, on page 520, pronounces to be "as ?or do.cs he ?eny it, though he writes a great deal about f 
plausible as it is fallacious." He adJs, that " the re· it. B~t he is unusually clear and explicit in his llSSertion.. 
verse of it is true as a general rule;" and then supports his that ::it h.as !10 applicat.ion to, and does not include, sla- I 

assertion by another assertion the most singular that ~ery· . 1 rnsist that he IS utterly mistaken. Slaves being 
ever was placed on record by any man having the ,recogmsed as property by the Constitution, and made 60 

slightest pretensions to a knowledge of our government . hy the local laws of those States which have' power to 
namely, that Congress could confer upon a Territory sud~ ;regulate their co~dition, there can be no constitutional 
powers, "and, ONLY such as Congress cannot exercise under <J.r legal reason gi_ven for excepting them from the opera
the Constitution!" There is the record; and I am per· twn of~ rule which applies to property in general. Ur. 
fectly sure that no tolerably sensible man in this nalion, Douglas 8 argument in favor of such discrimination be
except l\fr. Douglas, will doubt for a moment, that it twee~ slaves and other property is a total failure, and no 
pltces him and the court in an attitude of perfect antag
onism. · 

But then he says he defended the court in more than 
one hundred spm:hes. It can scarcely be necessary to 
-say, that arguments on a question of law are valued ac
cording to their weight, and not according te their num· 
ber. The count of Mr. Douglas's speeches on the Illinois 
stump was, no doubt, faithfully kept; but, when he claims 
credit for their orthodoxy, he must show something more 
than scores on a tally paper. Ile might as well come, 

plausible argument ca.never be made on that side, except 
.one founded on the "higher law," or the doctrines taurrht 
by that new religton. of which Saint Ossawattomie is the l 
apost~e and the martyr. 

It has never been hclJ, that ariy kina or property can 
be introduced into a State or 'l'erritory whose laws op
pose the owner's right: a liquor-dealer in New York 
cannot fake brandy to Portland if the Maine law forbids 
it. So a relation formed in one country must cease when 
the parties go to another, in which such a relation is ille-. 

with his Harper article in one hand and a two-foot rnle in gal: a Tnrk may be the lawful husband of many wives iu 
the other, ready to demonstrate his concurrence with the l Constantinople, but be cannot keep them, if he changes 
court by showing that it contains two thousand eight 
hundred and eighty square inches of surface. Without 
reference to the superficial measure of one or the carefully 
enumerated repetitions of the other, we may safely presume 
that the quality of his spoken argumenbi was not better 
than that of his written essay; and in this fatter Mr. 
Douglas not only opposes. the court, but, what is much 
worse, he charge• it with bolt.ling his opinions. This is a 

his residence to ·western Europe or to the American 
States. So it undoubtedly is with slavery: no man in 
his senses ever contended, that a Virginian, going to live 
in Pennsylvania, could take his slaves with him, and keep 
them there, in spite of the Pennsylvania law. But if he 
goes to Kentucky, where the law is not opposed to sla
very, it is eqnally clear, that he retains all the dominion 
over them, which he had before his removal. The right 

,deep 1md serious injury ; for, how would the judges of . of property, no matter where it accrned, continues to be 
'that great tribunal be able to look their country in the I sacred and im·iolable until it comes in collision with a 
face, if they had ever said, that a power over private pro,!?· 
crty, forbidden to the Federal Government, might be defe· 
gated by Congress to a territorial legislature ? 

· Til.e whole dispute (as far as it is a doctrinal dispute) 
between l\Ir. Douglas and the democratic party lies sub

; stantially in these two propositions; 1. The owner of a 
slave may remove with_ him, as with other property, into 
_a Territory without forfeiting his title. 2. 'l'he govern
_ment of a. Territory has _aud can have no power to de
. prive the inhabitants of their private property, whether 
in slaves or anything else. 

I. The "axiomatic principle of public law," that a 

man, gofngfroin one country into another, retains 1u the 

latter (if there be no cenfiicting law) all the rights of 

property which he had in the former, is w universally 

acknowledged, that nobody thinks worth while to prove it. 


'At all times, in all countries, and by all persons it is taken 
and acted upon as a postulate. I certainly had not, until 
very lately, the remotest suspicion, that any man on this 
side of China would doubt it. All the intercourse between 
the States, and with foreign countries, depends on it. With
out it, the traveller lllust lose all right to his trunk when
ever he passes the border of his own State · and when a 
foreigner lands among us, he may be robbed of his purse 
by the first loafer that meets him on the wharf. · Im
po.rtation and exportation would cease, and the commerce I 
of the whole world would suddenly come to a dood pause, 
if a man might not prove his rigbt to personal property 
in one country by showing that he was the legal owner 
of it in another from whence he brought it. This princivlc 
is to the commercial world what the law of gravitation 
is to the material universe ; it cannot be abolished with
ou~hurling the whole sy:ftem into ruin. 

·~~~~~~~~-

law which divests it. In a federal territory there can be 
no such collidon with the right of a slaveholder, because 
there is no conflicting" law there on that subject. 
. ~11 authority, .as well ~s all reason and commo~ seRse, 
is rn favor of this doctnne. It was the very point of the 
D,..J &ou case. Dred was the sla.ve of Dr. Emerson, in 
Missouri, and was taken by 1_1is maste: to ~ federal terr i-__ 

1tory, '~here there was n? vah~ law ~Inch e1.ther express y 
authorized or expressly rnterd1c ted the h?lJm~ of s~aves . 

0

The court held that Dred Scott s status m Missoun was 
not changed, nor the right of his master divested, by his 
removal to the Territory. The principle was applied to 
the case of a slave just as it would be appliutl to any other 
property. It is half a score of times -repeated by tbe 
judges, that there can be no distinction between slave 
and other property. The other authorities to the same 
point are conclusive and overwhelming. ·Any per8on 
who desires to "see all the learning of the subjectmay 
consult "Cobb 011 Slavery," where it is arranged in an or
der so lucid, and discussed with so much ability, that 
nothing further need be desired. _ 

There is one other authority directly to the point 
which I cite, not only for its own intrinsic value, bnt 
because it will probably be esteemed very highly by Mr. 
Douglas himself. It is an extract from a ~peech of his 
own delivered in the Senate on the 23d of February l~t. 
The legal equality of slam property and other property 
was then asserted by him in the following fashion : 

" Slaves, accoruing to that decision, [the Dred Scott 
decision,] being property, stand on an equal footing ·u:ilh all 
other praperty. There is just as much obligation on the part 
of the territorial legislature to protect slaves as every other 1 

sp.ecies of property., 1u; there is to protect harses, cattle, d1y I 
goods, liquors, Si·c. If they have a rii;ht to discriminate as 
to the one, they. have.as to the other, and __!'hether they 



-,.___ ·--·--·---- ------· ~-- - ·-- --·- ~- · · --:--·-· ··· . ~~mil. T~ prove this I will not refer to "the primer ot .have got the power ol d1scrimmat10n or not, IS for tile .. · I . ·" 't. ~ d · 'I th l b k E 
court to deci<le, if any one disputes it. o o If there is poht1ca science'. 1 1s oun m a. e wr~ oo s. veryI
no power of discrimination on other spccie3 ef propl!Tly, fliere half-grown boy m the count~y who has given the usual 

·is none as to slaves. If there is a power of di~crimination as amount of study to the EnglIBh tongue, or who has occa
to other property-an1l I think there is-then it applies sionally looked into a dictionary, knows that the sover
to slave property. In other w~~cls, slave pr<perty ill on an eignty of a government consi~ts in its uncontrollable 
equalfootwg with all other i:ro~erty. . ri.,.ht to exercise the highest power. Ilut l\Ir. Douglas 

In the face of all ~lus, Ill the teeth of !us own words trles to clothe the 'I'erritories with the " attributes of 
so recently utterQd, m tlefLu1ce of the Supreme Court . t ,, t b . vi'ng the supr·einac of ti ·r . . • . sovereign y, no y p10 y ie1
and all JUd1c1a1--a11thonty, l\Ir. Douglas now declares . . d' t' . , tt r or t111·11

.,. whatsoever but merely" . . . . . ,, . Jltrls ic ion in any n1a e ,

that the axwmalw pnncrple of public law which h . tl t ti b 0aiid some of th h e · by s owmg ia iey may c, em av
enables a man to •remove his property from place to 

1
• • d t leg" lai 'ti· • · l' 't t 

. . . been, autuonze o is e w1 1111 cer .. 'lm um F, o exer· place, wherever the local law does not forbid its comrng, . . t I · t .L • t I d 11 t t ~ 
· . . . . . cise the ng11 o emmen uomam, o ay an co ec axu .or1s not apphcable to slaves. To su~tiim himself m makmg . . t d .· 't' f z;1: l"- t 

· · · · terntonal purposes o epuve a CL 1zen o !fe, wer y, ortins drntmctwn he produces two short passages both . ' t f · d to eat 
,. · • • ' 1 e corporaprrmerty as a pums iruen or crnne, an . erl of wlucn have been picked out of one paragraph in ·r . . 
.s • c fl' t f L ,, 'T tioris. All this 1s true enough, but it does by no means
I tory s " ou 1c o '.I ws. hese passages (will the . . · 


. . follow that the provmonal government of a Terntory Is,
I reader believe 1t ?) merely show that a slave becomes free · · f tl d A 't 
, . therefore a sovereign m any sense o ie wor . c1 y

:. when faken to a country where slavery is not tolerated by law! . ' . t b t th 't · t'll b cl' t t 
! • • council may 1eo-1s1a e, u e c1 y 1s s 1 su or ma e o 
'I Judge Story cites cases dec1cled in England, Francel h'"'h •t l't' I b · Th · J t f' the State w JC gave i po 1 1ca emg. e ng i o 
': Scotland, anJ Massachusetts, to prove, that the laws o d . · d l t d d y t · t 

. . . . eminent omam is e ega e every a o pnva e Ithose countnes, berng opposed to slavery, will d1ssolv b t 'I' ·k C te d t b 
· . corporatio1u; u no urnp1 ·e ompany pre n s o el the relation of master and slave when brought m con tac . ' t 'I'h , t · ·1 h 

' · · a soverewn St.a e. e cour s m many p aces ave, with 1t. I s'.ly, that slaves may be taken to Kansas o ' "' t t' ti h 'ff f 
' . . . authority to cre>t e corpora ions, 1e s en o a coun: Kentucky without bvrng emancipated ; JIIr. Douo-Jas . . h , t d 
' • • 

0 
' ty has power to 11npnson or ang ma1eiac ors, anwith great gravity and complacency, answers mo, that f t h' I t b t I 

· . the supervisors o a owns 1p can cvy axes ; uam wrong, because-slavery 1s not tolerated m England o 'ff · I I · d 
• . think no jncl"'e s1ien , or superv1;;or ms ever c a1me'~MassachuseLts ! No mshncc of a non sequitur so glarin "' ' d' d h d G 

the purple or the m cm on any sue groun . overnancl so palpable bas ever before fallen under my notice. . 
·. ,,_ .,.;_ I ' b t b l · . mcnts always act by their agents, but the agent, whether• ~mg as ,or ears o un en 1ns pages w1Lh "the Ion . . . . . . . . · 

Ir ·t f ti ·r " I · h I · db J 1t be an mcl1v1dual officer or a pohtical corporat10n, like 
; 1s. o au .. 10n 1cs w 11c 1e s~ys are cite y udgc Story. . T rritor is not in an case sovereign su
it 1s a cunous fact that not a smgle one of those authoritie a city or a e y, Th thy ts f 'M 

· · controversy between preme' and uncontrollable. us c argumen otouches the questrnn m us 'fheyj r. 
11 'thout . t' ' t · h' h · , Dou"la.s ' whi.;h he elaborates through page after pagea , w1 excep 10n, reuir o cases m w 1c there was a •0 

d. t fl' t b t ti I f with wearisome pains, are but touched with tbe finger of1rec cou 1c c ween 1e ;tw o the country where the . ~ 


slave catne from, and the law of the country to which he investigation, and they disappear orever.
f 
I " k N f 1 · "The earth hath bubbles, as the water has,, was .it ·en. o one o tie writers ref«1Ted to has out- And these are of them." 

:rageJ common sense l1y sayin~ or hinting, that slaves are Mr. Douglas, the senator, the statesman, the strug
made fr~e liy mer~ removal w1tho1~t.any such conflict of gling candiJate for the presidency, should not have hor
law. 'lhe quotatwn from the opm10n of the Supreme rowed from the lawyerlings and small wits of the aboli. 

!Court in I'rigg .vs. l'en11sylva11ia is made with ~he sam~ tion party, the stale, often repeated, and worn-out asser
.ras~ness an? w1.th no nearer approach to the pom~. ; tion, that emigrants cannot have a right Lo the property
I 'lhe puuh~ will. doubtless be so'.newl~at surpnsed by they tiike with them, because it will introduce, into the 
~iir. Doughs~ unique n:iode of dealmg with books. For Territory or State where they settle, all the confiictinf." 
~myself, I am mexpr~ss1bly amaz:u at it. I.have no right Jaws of the different States from ~he1:ce they ~.i1.11 • 

to suppose, that he mtended to msult the mtelligence of Nothing could be kss worthy of his !ugh place m the 
his readers, or to impose upon their ignorance by making councils of the nation. He ought to know that goods of 

_a parade of learning and research, which he did not poa-- various kinJs are going continually into each State from 
'scss. llut how shall we account for quotations like all the other Stutes of the Union, without producing any 
.those? I am oliliged to leave the riddle unread. : such effects. He does know thtit nearly all the personal
! II. Assuming that slaves taken from a slaveho!Jing property within the limits of a new Territory has co~c 
!Stiite into a Territory continue to be slaves, can the there from abroad under the protection of the axiomatic 
jtigbts of their owners be aftcrwa1·ds divested by an act of principle which he thinks proper to sneer at; and he 
!the territoiial legislature? They can certainly if the never heard that ar.y difficulty or confusion was pro
1 ' ' :'rerritories are sovereign states ; if not, not. On this ducecl by it, 
'question l\fr. Douglas has placed himself in a most pe- I never said, that an immigrant to a 'Territory had a 
culiar position. Heretofore he has alternately affirmed right to his property willtvut a remedy; but I admit that 
and denied the sovereignty of the Territories. In his ho must look for his remedy to the law of his new 
last pamphlet he seems to think the middle way safest; clomicil. It is true that he takes his life, his limbs; his 
he admits that they are n.>t sovereign, but asserts that they reputiition, and his property, and with tl'lem he takes 
have "the attributes of sovereignty." This is not at all in- nothing but his nakeJ right to keep them and e~joy 
genious. It must be appt1rent to the dullest understand: them. He leaves the judicial remedies of his previous 
ing that a government, which has the attriliutes of sov- domlcil behind him. It is also true, that in a 'l'erritory 
ereignty, is sovereign. just beginning to be settled, he may need remedies f~r 

Sovereignty Is the supreme authority of an independent the vindication uf Jilli rights abov_e all things else. In hie 
State. No government is sovereign which may be con· new home there may be bands of base marauders, without : 
trolled by a superior government. As applied to politi- conscience 01· the fear of God before their eyes, who are , 
fnl structures, supre~acy and sovereignty are convertible ready to rob a_nd murder, anJ sp_a!'.€'.}~t'f1i_ng that m.:i-_i;i_o!J 



woman hol<ls dear.. In suoh a time it is quite possible Mr. :ffuchanan was never for a moment impos.ed on;· no~i 
imagine an abolition legislature whose members owe thei his love for tht1 Constitution shaken, by this heresy. : 
seats to Slmrp's rifles ltnd the money of the Emigration Nel'ther in hiR Sanford letter, nor in his letter of accept-
Aid Society. Very possibly a legislature so chosen might ance, nor his Iuaugural Address, nor in any other paper, 
employ itself in pMsing laws unfriendly to the rights oJ public or private, did he ever give the remotest counte. 
honest men and friendly to the business of the robber and nance to such doctrine. He has often said, that the peo
the murderer. I concede this, and Mr. Douglas is enti· pie of the Territories had the right to determine the ques
tled to all the comfort it affords him. But it is an insul tion of slavery for thcmsel ves, but he never said, nor inti. 
to the Amel"ican people to suppose, that any communit mated, tlmt they could do so before they were ready. to 
can be organized within the limits of our Union, who will form a State constitution. 
tolerate .such a state of things. If it shall ever come to I will not follow .I.fr. Douglas any. farthet- at present. 
that, Mr. Douglas rimy rest assured, that a remedy will But I must not be understood as assenting to the numer
be found. No government can possibly exist, which will' ous assertions upon which I am silent. There is scarcely 
allow the right of property to go unprotected; much less a sentence in this whole pamphlet, which does not either 
can it suffer such a right to Le exposed to "unfriendly. propound an error, or else mangle a truth. I do not 
legislation." , charge him, however, with wilful mis,;tatements of either 

Mr. Douglas thinks that a Territory mayexcludeiilaves, law or fact. J. S. B. 

or interfere with the rights of the owners, because, in 1 [Special Dispatch to the Cincmnati :En,111irer Over the 
some of the organic acts, the general grant is made of Union Liue.J 

autho{·ity over "all rightful subjccL! of legislation." 
This is not the least unu.ccountable of his strange notions. Hon.StephenA.Douglas 
In such an act nothing is taken by implication, nor could 
the power in question be given even by express words; · AT -WO~STER~ 1for it is forbidden by the Constitution to the :Federal 
Government itself. The logic so peculiar to Mr. Douglas, 15,000 PEOPLE PRESENT•. 

I 

which infers , the power to give from the want of posses· 
sion, may sustain such a construction of a statut~ ; but EnthusiasUc Reception Along thenothing el8e will .. 

Route.·A "plan" relating to the 'rerritories was offered to ' 
Congress by JIIr. Jefferson in 1784. It was a mere pro 1 1 

10,000 PERSONS MEET HDI AT 
propositions in anticipation of settlements yet to be made 
jet, in the form of resolutions, eu'lbodying certain abstract ' 

THE DEPOT. 
in the wilderness. It did not establillh any government, , 

WoosT£R, Friday, September 16.tcmpomry or permaueut, but provided how the settlers, 
' To ths Editor ~f th> Enq,.irer:

when they would go there, might petil.ion Congress and 1, .Hon, Stephen A. D~uglas arrived here at 
get themselves organized. '!'here is not a word in any twelve o'clock to-day, and was met Rt the depot 

·by ·s~me eight or ten thousand peoplo, whoof the resolutions about sovereignty or slavery. 'l'hey 
·greeted his appearanc~ by the w~rmcst dem«n·

were passed in April, 1784, Lut three years afterwards strations of gratification and re;:ard. On the 
they were repealed, the whole "plan" was ;.eJecled by Om· i line of his route hither over the Pittsburg, Fort 

·Wayne and Chio!tgo Railwa,r he was greetedgress, and another plan totally different (the famous ordi with the most, enthusiastfo reorpticns. At 
nance of 1787) was substituted in its place. Mr. Douglas, nearly evdry station delegations of the pe 0 ple 
in Harper, referred to this plan, and expended column assembled and welc"meJ. h>m with their plaudits., 

At Crestlirie tile train was nearly three hours after column of dreary comment upon it. It was ridicu

I 
behind time, in consequence cf tne number of 

lously inapplicable to his argument; iike his quotation cars and the detentions; but the train for' 
Wooster was detained tbron;:,:h the courtesy of from Story, it had no more to <h> with the subject before 
Snperintenclcnt Moore, to enable Judge Douglas 

him than the E1lict of Nantes. '1 referred to it merely as to fulfill bi8 appointment. · 
showing how h<i could wan<lcr from the point. Ilut he . '. At Crestline the engines were don bled, and 
allows his righteous soul to be vexed at me for saying it 

was rejected. . It was rl'jected; for though Congress as. 
 . 
scnted to the resolutions when first offored, the plan was 

1
repudiated before a single principle of it went into operntion. Mr. 

Duugl.ll! says that it "otoo<i on the statute-book unrepealed 
 ' 
and irrepeakible.'' I take it for granted, that he would not, 
have made such an allegation if he ha<l known what I· 
now tell him : that it was, in fact, repealed in 1787 by 
the unanimous vote .of the whole Congress. -(Jour. Cong,, 

, vnl-4d:iage 754.} 
I have regarded this dispute as on a question of consti

tutional law, f:_ir, very far, ah6ve party politics. But I 
am tempted to vindicate tho democracy from the imputa
tion which JIIr. Douglas casts upon that party when he • 
claims the Cincinnati platform as favoring his creed. It : 
contains no word of the kind. I may afao add, that every I 1 

democrnt who desires to preserve "the unity of tho faith I 1 
,.

in the bonds of peace" will dh;approve the 9dious charge 
which Mr. Douglas flings at the President, of agreeing 
-~ith him on_!:hi~-~n.I:>J~'he_ calm,~~r ~d~m.ent of 

' with a'train of fifteen cars we proceeded more 1 

rapidly, " · ,• 
At .Mansfield there was enthusiastic ~reeting. 

The arrival of tho train 'l'i&S annonnoed by a sa··· 
lute from a six-pounder, an excellent band of 
music, the plaudits of hundreds, and the waving 
of banael'l', on which was inscribed, "Donglas 
for President." At this point the bra,,s field-
1>ieoe, which had been mounted np0n a p'atform· 
car wo,s e.tts.ehed to the rear of the train, and 
aft~r a brief pause we went literally booml.ng 
through the conntry toward the point of desti· 
nation. / 
·~A~ Wooster some eight or ten thousand peo
ple were a"aiting the train, the arrival of which, 
with Hs di;tingnished passenger, w•s greeted 
with a aation&I salute, the waving of banne~, 
the musio of three or four bands o.ud the h'lzzM 
of thou•ands. 

Judge Douglas, with Judge Ranney, Senator 
Pugh and members of the Democratic State 
Committee,were e•eert•d to csrrilLi!eS in waiting, , 
aad proceeded to tho stand erected for the oooa
sion,about a mile distant, followed by at len.;it 
ten thousand persoi.s, who made the we1km 
ring with their huzzas. The windows of ~he 
bnildings aloJg the streets were filled w1t.h 
Ja_d~e~b~ sainted the dIBti1;!~U~she~ .s~a~sll!an 
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;Jtii- the w~vln;i; of handkeroh1e1~,-;.~;;;;;-~ug-.;- Jo.tures to pa.ss laws to goTiirn their own domes-·~ 
Douglasgraoefully acknowlei:;ed. Peopleorowded tio ooncerns. No authority could be found in 1 
ar<mnd his oa.rriage to take him by the band, the Fedora! Constitution to authorize an inter-
while oheer after cheer irreeteJ him throughout ferenoe in Territorial legislation. J 
tho entire line of his triumphant march. It Judge- Douglas then briefly reviewed the first 
wM an ovation which no public man has ever i serious controversy between the colonies and' 
received under similar oircumstil.nces. Ithe home gonrnment, whi<-h was in regard to· 

The town was alive with people, and an honest, tbe slanry question in Virginia, when that 
earnest expression of regard was every-where. State, then a. colony, asserted the right to my 1 

manifested. whether or not she woultl regula.to slanry to 
The speaker's stand was erected in a bea.utiful suit herself. The king declarod the colonies the 

grove, and was surrounded by at least fif:een common property of the empire, and that e>:ery 
thousand persons, who were densely packed to- Englishman bad the right to carry his slaves to 
u:ether in order to he&r every word that fell from Virglnia, e.nd to hgld them in defiance of local 
the lips of the honored guest of the Democracy. law. 

Judge Douglas w•s introduced to the audi- The battles of the Revolution were fought 
ence, and recoivad with immense applause, the upon that principle: the right of the colonies 
firing of cannen, a.nd tbe music of the bands. -to govern their Gwn internal concerns. They 
When the "noiae and confusion" hr.d rnb•ided, secured that right and proclaimed their inde
ho proceeded to say that the d•.monstration pendence. 
which greeted him a.t the c•r~, reminded him or The qnestion was, whether American Territo
scenes in his own beloved Jllinois. Ile fancied ries now are not entitled to the same rights as 
they were all the people of his faYorite State, the colonies under British institutions. Popular 
even Democratic heart1 from Egypt. No mhD Sovereignty procla.ime<l that they were, and ! 

could have been received with more flattering . claimed no more than tha~. If we are not right 
m!l.rks of regard, which be would credit to the ' now, then the Tories of the Revolution were 
Democratic masses as evidence that they cher- r right in resisting the action of tho colonies. .
ished, in all their purity, the principles which I The Republican party occupy precisely the 
h:id so long governed the Democratic party of , •a.me position, iu regard to the rights of tho 
the country, the only political organization that Territ.ories, thst George III occupied towa~d 
could and would maintain tbe peace and har- ' the Colonies. They proclaim that Con.11:rc"s ha.d 
mony of the National Confederacy. sovereign power over the people of the Territo-

Declining to enter upon the di~cuscion of ries, a.nd so did the King: their doctrines 
purely local matters, JnJge Douglas proceeded were ir!ontieal. The Republicans aasumed 
to discuss the great queHt.ion of popul<i.r sov· that the Territories were the property of 
ereirnty, laying down tile principle tha.t, so far the pt10ple of the 8tate•, became the Govern
ai slavery WRS coecern<d, it wa.s simply a prop- ment owned the public lands. If thitt made the 
·o~ition whether it wa~ a local ora Federal insti- T•rritories property, then Ohio, Iilinoi•, Wis
tution. The Democratic party maint:iined that· eo~ta and other independent States, 
it was local, and therefore subject to local laws, 'were alike the property of the Government, for 
and not to the control of Federal logisl&tion. To the United Statee owned land in them all. But 
dot~rmine the que,thn whether i:. was looa.l or . the fac·t was, that tbe people of a. Territory were 
Federal it was only noce"sary to ren.d the Con- , a politiul community of citizenB, living. upon 
stitutioa of the United Statos, nnd then a.timin- ' their own lands, and comp!ltent to g'l>:ern t.hem
ister to every ma.n who denies the doctrine an selves. How long would it take the Hepnblicans 
oath to 111pport the Constitution. _of the present day to unlearn tbe British doc-

A slave was a. ierson held to service or labor trine, and loam the true r~publica.n principles 
in a State under tne la.ws of that Shte, a.nd not of a fre~ government? · 

oby the Constitution of the United States, whioh The Democr.<tic P'l.l'ty cla.im. the ino.U~na.ble 
proYides who ma.y be slaves, how they may be right of the people to govern them~elves. 'Vben 
held, and how fugitives from 1erTice mu.y be re- formed into political oommunities they claim no 
turned to their owners, Slaves were not held more· than thiB. They do not expect ijOTe
by la.ws of Congress, but by loeal legMa.tion a.nd reignty independent of the Government, but they 
popular wi!L claim that they bavo the same right to regulate 

Tho Constitution reco;:nized sla.nry as a local •their •ocial relations that the Co!onies had be
\nstitution, eid•ting by St~.te authority an(l •ub- fore the Revolution. Tho Constitution gives 

·.jeet to_ b_e ma.naged by State legislation. The Congress no- a.uthority to interfere In the do
penple of a State or a. Territory must decide for mest.ic concerns of t'i.e States or tho Territories. 
t.liem•clveii as they had the right to do, whether After discussing a.t eonsitlerable length the 
they would have •la.very or not. The people of'. question of popular sover~ignty and the rights 
Obio h~ deeided they did not want slavery, a.nd'.; of the people of a Territory, Judge Douglas took 
that decmion wae find, but there their power up the reply to his recent article in Harper'• 
cea.ses. They h1«l no more right to inierfere· )lfaga•ine, which has been a.ttributod to .Judge 
with s!.'lvery in Virginia than the people of that Black, and ...eerted that if he wa.s the author of 
"mother of Sta.tes" had the right t.o meddle with \hat reply that it Game from a man who wrote 
any dom&itic institution-Of the people of Ohio.' to the DemocrMs cf ll!inoiil to support Aboli
If Virginians should interfere in your concern•, tionists for Congress in preference to the regular 
you would quickly tell t,hem t;; recro,.s the Ohio IDemocratic rardidate. 
River a.nd mind their own bu•ioess, and if the Woether Judge Black was the author or not, 
A.bolitionist3 o' Ohio should cross the riTer to the copy whiob be (Judge Douglas) held in his 
,teal elans or intflrfere with a.ny local institu- . ho.nd ca.me to the gentleman who handed it to 
tion nf Virginia, they would be sent b~ck in · him in tre oars, under tho frank of that gentle
double quick timo,admonished to atten.:l to their me,n, 
owu affairs. It ru;serted that the Mticle in Harper contained 

· Thia is thd grea.t principle ef popular 
0

sover- an assault on the Federal Courta, but the a.uthor 
oignty. If the North and t'3e South would act of this reply, no matter who he was, knew that 
upon this tla•re would be peace and harmony he uttered a. fa.laehood 
between everv State of the Union. During tbe last year's canvass in Illinois he 

Governor Chase and father Giddinge cJme (Judge :i:>ou)?las) made ona hundred a.nri thirty 
now and then to Illinoie, and in tb~ir speeches ~peechee, and in every one of them he defended

,they pro~lai:n the doctrine tha.t the people of that Court. What then could be thought of a 
the Terntone3 can not he trusted, that tl1ey will· man who would prostitute a high uffice to de
make bad laws, but the>e same philanthropists ceive tbe American people? 
were willing that the 'l'erritorieB should legis- ·' ., Whoenr the author of that reply wa~, he wail 
late for. themselves upon every other qne.etwn a. base c>i.hlmni&tor. Ile knew it wae a tissue of 
but fhat of slavery. They could make laws good falsehoods fr·lm beginning to end. It wa.s a. 
enough for the white men, but they were not to falsehood, and the writer knew it to be such, 
be truated with the M~'To question.. . tha.t he (Jujge Douglas) had ever advoca.ted the 

They seemed to think "' bigher intellig~nce , doctrine that printe property oould be oonfis
was nMes2i.ry to gover~ the ncgro population, ' cR.ted by any power on earth, except by due 
and tbe7 refu!e to pernut th• Territorial L~gis- I process of law. Tbe author of that pamphlet 

- - , -·- ·-' a8sAr_ts a. double f..Isehood. It was a deliberate 
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a.ttempt to misrepresent his position, unworthy 
1 
-· -lUR. DO-i:GLAS AND Dfi:".GWl:N~-· ~. 

of nny man wh .. claimed any respect for him- 1 

se.If. It was a misrepresentation made for the j Why was Senator Douglas E:i.:cJud::id 
purpose of attacking him, and weakeni11z t11.e 
"'~·• qt the D~l'l..•tfo l'Ut.J', 

Ile would nOthave notieed this attack b~t
that it was nimed at the friends of popular 
sovereignty. It was intended to reach Judge 
Ranney, the noble sttmdard-beorer of the Dem
ocratio party of Ohio; it was intended for the 
giillant Beckor, the candid3te for Governor in 
:Minnesota; it was intendecl to strike at the elo
quent Dodge, who Wfl.S leading the Democratic 
host<i in Iowa; it was a stroke at the candidates 
of the Democracy throughout the countrv, who 
stand oa tho SllJll• platform of popular ·so•or
eignty. When the author of tha-t pamphlet at
tempted t• strike at that doctrine, he m~de a. 
blow at the entire Democratic party of the 
North-west. 

Judge Douglas quoted some further atate
menh1 in tho u,rticle of Judge Black, and pro
nounced them im:idioul falsohood3, put forth 
willfully and with bad intent. 

He t•ou proc,1edod tJ show the position of the 
Republican pn.rty in regard to the question of 
slavery; that they were pledgod by all their 
SJ?eechci, by their p•Jlitica.l s•:rmons in the pul
pit, to come forward and repetl the 8lal'e eodo I tlian in the ad\·:mccmcntofparticulnr indiviclua!s, en· 
i~1 New Mexieo, and yet t~ie people of that Ter- I tertai.ncd the hope that ti1c striie had crided, ancl that 
r1tory themselves had demded to have slavery. , instead of new and od:ous tests of political fidelity to 

The Republicans would prennt their adopting I di•tract ar.d diY!Je, we ~hould witness mutu'LI desires 
~uch domijstic regulations as they might deem and mutual exertions to present a united Democracy,' 
JUet and proper•. If the people of New Mexic" If this just expectationhu been disnppointed, and the 
had d"'-'la.red against sla!ery! noyowor on enr:h Dcmocra!ic Party, burdened 'l\"lth new tests nn<l ric
could hnvo forced tbe rnst1tuhon upon the~, moralized by selfish rivalries and disscru;ion.q, ham 
Th~y were froe to choose, and they made the~r bN;n defeated in States where they should and other• 
bt~~e~. Upon them should reet the respons1-. "Ise mlgl1t ham been successfol, the respon~foility 

A YR bl" · · th d · · d h th epu loan in e crow inqu1re w e er
slavery wa• a rsligiou.< institution. 

Jud:ie Douglas replied, saying that he knew 
of no tribunal on earth tbat could try tbe ~ ues
tion of the morality of slavery. He dealt with 
it a1 a. question of publio policy. If the people 
of Ohio be:ieved slavery to be immor&l aud irre-
Jigious, t.hey ho.d a right to that opinion. If the 
people of Kentucky held to the opposite belief 
they should b9 free to express and exercise their 
opinion, without molestation. 

When Kentuoky harl so decided, ho would ~ay 
to tho question~r, "judge ~ot lest ye be judged." 

}fr. Dou~~8:s, m oou0Jus1011, exhorted the Dem
ocruy of Ont~ to ?Otne up as one man to the 
support of their ticket, to put the State once 

' more wh~re B~e properly be!on~, at the head of 
; the Dem<l'lrA.t10 column. llhno1s stands the Ol'}y 

from the Committee on Territories? 

LETTER FllOll{ MR. DOT.:GL.\S TO CALI· 
l'ORNB.• 

To th• Editoi·s of th• Nntiomil, lf<rn Fran~isco, Cali
fomia: 
I am inJdJ(cd lo the ki11dne>5 of some unknown· 

friend for a copy of the National of !he 16th July, con-: 
iaining R sp~ech of the Hon. V:rLLIAM M. Gwr:<, nt 

Gra~s Valley, with black lines drawn nround certnin. 
pa<sages, for tl;c purposo, I presume, of directing my 
altentiPn especially to them. Inasmuch as your pa
per is the medium throu?h which the assault on the 
political position which I have maintained in the Sen
ate, and before the people of Illinois, was conveye.I to 

the public, justice rcquir• s that you should publish 
~uch reply as my friends in California have a rir;ht, 
under the circmnctailCCS, to exrcct. Hence I a·ldrcsa 

I this Mtcr to you. 
- After the defeat of the Lecomplf\ll Con~Utu!ion hl 
Congre•s, and ihe rejection by Kanca~ of the propod· 
!ions contained In the "I:ng!i.,h bl'!,'' all who foll a 
deeper interest in the peace and repose of fuo com1'.ry 

North0rn S~.ate that bas neverJ&ltered·~ d~~-~t~{~~~;!:~~~~~1!1: s~:~t~'':n~ui; {~e~~~~~~.~~:1ig
has never failed to cast her vote for a D<;moorat10 
President. She has never been conquer6d and,
God ·1r h ·u b 

• Wt tn.~,. I! e never WI e. 
Gn·e a lttt.le hope to th~ other States by re

daGIDino- Ohio from Republican rule. Obio Wl.U! 
e_ntit~edto the lrnd,,bring her forth from R"pub
ltcamsm and Ch!-~eism, and take your pl&eo at 
She head, 

:!ifr Dou»la• with the remark that lie al"l'&y! 
sn.ved the be's't thing for the last, took Judge 
Rann~y by tho a.rm and introduced Lim to the 
assembled thousands as the next Qoverncr of

• · 
Ohio,

A wild huzza eehoed back t!i.e prophesy.
Judge Douglas then retired amid~t the chear

a • 

must rest upon tto"e wto produced the unfortun:.te , !' t• I f h · 
results. I 8hn11 mt '.o .ow "c examp o. o_ t eso ct:s· 

1turbers of Dc:n~c'.a!lc h.~r".'oi:'y ~y rcnvJ.Ilg P_"": 18
·~es and lnuu.gmg ln crrn1mftt10n~ and rccnmma
!Ions; nor shall I •top to defend my action on L'le J,c
compton queEtlon from their assa.uu~. I a~ entirely 
conte11t to rcFt my vindication on the rnrd1ct wMC:1 
the p·:copic of Illinois have already recorded, and trnst 
to that enliglitcned J:>Ublic opinion of the whole CO'-lil
try which v.·m, soon~r er later, u.,clarc with emplJ.n<is 
anJ power that no conHitution or i.astitution &houkl 
ernr be forced upon a rcJu;;tant people, whether ~tato 
or Territoo-y. . 

Passing from hlr review of tho J,ecom;>ton !S<ue, 
:1f1·, Gwr;,i snid in Ii is speech ni GrMs Valley: 

·•Near the cloEC ol the Jai;t 80.,ion of Congco._. a cle
hpte was. •pnrng ~von the Senat6 upon tno <1u-.tion of 

01errito1:1alsover-c.gn_ty, We.llad lou;; exp.ct<xl_ onoll a 

fine of polioy he hcd 0-0n•Mered It hie dnty to adopt In 
ti 8u1atcrial ~'1nw,s In lllinoi~. T~e aoctrin-s I"' hd 
n . .·u·t·rt inhu11:1.:f!'J.'Drt 8puch k:ui..J>t.nlcoru!cfrl~' 
~·enate by 11.?.S ronovalfrom the C1u1:·rmar...sh:is a( th_, Tn- · 
ritorial l-'o!iin>-"ttee of that /Jody, ant! i< w:ut exl'Cct<d t~d 
he would defeI><l the position he ba,j takeu, and give 
~::,'.~~':t~ff;~i¥,,i){1~'iJ~~~c~~trg~~ f~0~,,1.~.~nwh~~i.-~~! · 
that importimt pcsitlon ~+. the te:Ml Qf the _¥crrilorilll 
Committee he had filled fot •q mr.~y years in the Sen
ate. But for ret.,,ons •atisfactory to hhnselr, he did.not 
~t~;;~t!~~ ~~:;:g :;;:,t~I ~mg,~ t~~~tle~~eO:n':;u 
co~siderntion it dc•c~v~•l. ,}l~ h~1._M<ierted In hls,k';ee
port speeel! t!.at" Tc.ntor • .I _~·"l'. 1 •••tcte conldltr ~"II-"
l1y non~action or hostil~:t 1e~p&.l:' ..:._ou exclude 8~avcr.Y 
from such Territory. Jfaylvg alv. ~l!• oppos_ed this doc
trine, I briefly_ anncunc~d my ;>ro'!10us opinion•, and 
clcclrrcd u,a~1fsach cunetrnc!,_on ha.I been g1nn to
the Kansns~NabraskA. ~.;t wh{'n n was under .ctJ~slde.ra;

l ng of the crowds, the firing of 0&nnon and t.L o i tion in (Jongrces in l8M, 1 should hne vot•d ag:unst ''· ' 
mnsic of some half-dozen bands.• . . I "\\"hy was it" the du'.y of M1. DouGLA! to gh·o his 
H~ returned to. town and took the .tram th_1s I reasons to the Sena!,,, rul'l t•the count.-y for the llne 

eve1_11ng for :Wa.s~rngton, where he will remain 1 of policy he had coMP~rcd it his duty to adopt in the 
until some hme m October, 1 Senatorial cam-a•• in Illinois." I had alre1uly given 

Judge Rllnney made o, m~rked impression upon I my "r~a•ons"' at :t'roeport, and at more than a hu~
the immense ooqoour~e in & speech of half an hour, ;, dl'ed places during tha canva~, and had been tr1
wbioh was followed by an eloquent addre~s-by , umphantly su•tamcd by tile voice of the people. and 
S p h h · k" I l · the rntc of the I.rg1elature, again•I the comhmed 

_ens.tor . ug ' w o lB spea mg as o ose 'DJ' f forces of the. llluck lle;:mblicaru; anJ }'edernl ollioe
d1spatoh. H. S. W. holders and thclr allies and supporter• In and out of 

---~~--~- -- the sei:atc. Why, I repcttt, ~vas it my duty to give 
my reasons to tliu Senate? 1 h!' Senato 1s r.ol my · 
r-0nstitucr.cv. I am not reepon'1Lle to the Senate, nor 
did ru1y t'eo::.tor vrniuro to _demand rensons fvr the 
line of poliq wlikh 1 hM e fc:.i il my duty lo pur.ue al. 

' home, in n 8tatc canvass. ' 
But if it u·ere my duty, :.s Mr, Gwt:I' l'°t1'tc~, to gl1'e, 

my ."'masons to the Sc.i.atc" for the comm which_I. 
lP.fil§UcJ in th_(!_ ~l_l!l_:l'!!SS 1 lt nc.:_""•arilY follo~32l_h1:.!..1!.:_ 
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I
.iMs the· duty of the 8cnatc to hear tbom be!ore tray : a\!thorizcu to JP1'1Stare. on au rlghtft~l •ubjec•s, ""V!
procf'Cded, as he r.llegcr:i, to con<lcn:m me by my ~o- au! t:«~ptl.ng .Afr,can Slove.r_.lJ. In tlHs form, and upon 

I nio•·al, during my abrnuce, frcm the Cha'rmaruohip of tl11s prmcrrlc the co1uprom1:;e measures of 18~0 were 
, Tcrritm:h:!, u·hich.,l ha.•-o held for clflven yea.rs, a:id ena.~tc,~. • ; 

to which I w"" rcdcctcd af:cr my ~.P<'C•;h agnill;t foe \\ hca I rctui;ncd to my homo In Ch1cngo. !'-l the 
ucompton Constitution. ; end of the scss10n .or Congre"?, after. tho atlophon of 

The co1.mt,·y is 1,"w i;iformed. fvr t.'ic fits: ti,·;<£, that I ; the mca;":~ncs ,of ad)ustn~cnt, tue excitement was in
wrrs remornV: from .the poet of Chairni.aa 0. f the Com- ·1 te;1~e. 1 he Cit)'. Coun~.11 hat.I passed a r.csolutl?n nul· 
mittec on 'l'ccrl!o~ics bocau•e of u,c ,.,,;ntimc:i.t~ con- 11.y.rng the Fugitive Slave Act, and rclcasm~ tl~e 
taincd u1 my" I'rceport speech." 'l'o nso the bngual!'e pohcc fr~m all obll~atlons to ob?Y the lct:v or nss1st m 
o,f l\lr. Ut1 .i:~, Tim noorRnu;s nE IrAD AiTowsn l.?f ·uls its excc~uon. r Anuds~ thts fun?~s exc1t~1!:1cnt, 8:rn1 
} l!EI:l'Or.:r SP.EE·-:'H r . .\D Bi:r:v coxn::rn.Nr.D 1~ Thr. Sr.NJ.TE surro~n-,e? hJ revolutiona.r~ lUO\:cmen~~, I c.:-ddres~e<l 
BY HI::t ll.F:,!OVAL l<ROM 'Inn CHA!E.M.d.N~~f!P OP Till: Tr.anr.. the USf:f'ffi:Jlcd populace. h-!.y spccch,.1n whteh I dc
ltl'!ORL\L COl!'IITTEE ov TlIA'.r ncnv•. 'l'he country will I foi:<lcd each a1~d all of the compromu'O measures of 

, bear in mind th!" testimony, .that I was not rcmowd , 1~50, w~s ?'!bh;;hed at the time, a~d •prca~ broau:-ast 
because of ::.nr personnl unkmdne .P or hostility; n'lr I tl.rougLout ,he _country. I hcwvnt11sc,nd1ou .a copy
in consequence of 111y cour•c on the J,ccompton qnes- of ti.at speech, m which you wlll find t.iat I sr.1J: 
tlon, or in respect to the Adn14nit:tration; l.iut that it 

¥.as intended a.E a conJ.emr;.ation f'f the tloctrlnc~ 

axowed in mr '· l·'recport speech." The onl}T po.i;:Hion

taken in my ' Fref'poi·t fipCCti-tt,'' which I have ever
1 

SC('ll <ri\lciscd or controvcrtcrl, m:ty be Stat~d in a 
~ingle seiwr:ce, and wa> in reply to rm interrogatory 

propoundnl by my competih.w tor Uw Ernatc: Ttwt 

.. t/zt: '1.'trritJria! J,tgisl1tture cmtld latt·fu.llr1 e:ctiurfc 

S.'at:t..r,i:, eitlur by non-action- or 'Ut~.friendi!t fr,ef-i.9foti1J'!'-.!' 

Tbis opinion'" as not cxpref.c:-ed bv nw ttt l·'reeport for 

tlie Lrt:t time. I ha\-c cxpref'sctl the ran1c opinion of
ten iu tho Scnn:te, freely and frcqnl ntlv. in the prof:· 

cncc,0f thoE:c Senator.~ who. as :i\ir. l~wr~ te~tilie~. 


remoYtd me" from tbe Chuirm.aar.:h1p of U10 Corrn1dt~ : 
1cc on Tcnitoric:s'' tt.ii gears <if~er lh.ry k~:.~OJ.1 t!'at I /,.i;~ci 
the nin·ni.-On <md 'l~~ould ncvn· aur-n'1!<1tr it. 

I could fill mnny column,:; o! Uie ·1r--uti"rw.Z ,,~I(h c:,. 
tract:! c.f 8J>e~:chcs made by n~Q Q.nri11e__ t~~ ?i"'"U ...~~Q.1_ 
of ttt: t::oJ~.rromil!le mf':ns11rr:s in lS,'\t., a1i(l w <.fo(°r?;.{:e . 
of the rrinciple embodied in those mcrisurcs in 1S~11 
fl.rnl It-.:.:! 1 in U!e cHscusF:ion of the F.an~~as-~cbr:1.~~ka 
fJill .lii 10.J,t, an<l of the Kansas diilirultic:; nmlthe TV· 
· ·i { • · ..
}lf~ka rc,·olntiunr..r)· movpmc-nts in 16.."ifi; in a: o WhlC;i 
I f'Xprt~ted the ~fill.1C opinion ancl <lefonutd _thr &amc 
Posiiion: v;hirh was assumed iu the '- .Fre(~port
hr-erch.'' I will not, howcrer, burden your r.u!u1n:n3 
or wtary yvur rf'adct"\.".ith cxtrn.cf :.-1 of nll H~t'ftt> ~pf.c> 1~h~ 
cs, but wj!l refer ynu to earl\ volnme of tL.c Cm1g-1,~~-
.1n·onal Globe for the last t{'ll years, io\ horc you will 
find them fully reported. lf you ca1mot conveniently 
procure the C<mgrcssirmal r.iobc, I rder ,-ou to an cJ
itoriol £<rt'clc In the \Vivhington Unim of Oct. 5, IB58, 
which, it wns reported, received ilm s".nction of tile 
l'rc•ic!ent of the U't!hed >Hates prcnouslr to its pub
lic1tti0110 a f<'W weeks after my" .t're<'port !':peech''
hivl been delivered. 'l'he un;im m!ldO copiou> ex
tracts of mr •pecchcs In lB;>O and 18!i4, io prove that 
at ~n<>h of thoe<> periods I held. tlit> "'m" epinions 
wll.i<"1t I exprc•!'"ld at Frcoport in l!<5S, and, conse
quently. declared thnt I never was a good Demorral, 
much 1€ss somul. on the Slavery quoPtion when I ttd· 
vocakd tl:e Comnromii;e mearnrcs of 1550, and the 
lfan.;r.s-1\rbru!nit,iJJ in 18.H. · 

In the artldo referred to, tho Washing-ton Uni1>n 
said: · · 
"W~ proro~e to •hnw lhn! .Tn•ll"e !1oMtA•' action In 

lf50 r.nd lf.M was taken with Ct'rccir,I reference to the 
aunourn'"1TICnt of doctrine and programme which """ ma.de R.i 1''1•coport. The <kdt!ratiua a.t J!'rocrort ~~as,
that• ir, hi8 vp?nioo the people ca~ hy laufut 7!;eaM, 
exrlnrle Sln.vtry from a Tl'rritory br.fore it oomcfl in ai& a 
Statc ;' aucl he i cclri...iretl that his comvctit.o~ hall• h.&ar.:t 
him orgur the ... 11fdn·.rr.ska hill tn1. that pti1ic711le all 01;-er 
lllinoi' in 19:'4, l~t>5 and lf>!IB. and had no CJ>cuse ta J>re
tout to luwrariy 1loubt on Chat auhjecte',, , 

The v,.;,,,. smnmfld up tho l'vldenre fornii.h~:l by 
my 8peeches in the ~<'naw in 18f>O nnu 18.H, th;,t the 
h li'recport Speech'• was con~istent. wi~h my fonx..er 
course, wlth this emphatic dcl'laranon: . ,. 

u 77nts 1''£ hare shm..t'?t that Jirtci.~rl.11 the JHJS~fio1i. att· 
b'11mal t~q Judge Douglas at l'raport had l•cc11. man!lfltnr.d 
l1t1hi1n1ii l~'ltJ. in the df't 1afr..v and t•otes mi lhe ff.tali. and 
tfl1>~!,~t~1;.~~~~~'~;-:-in;:,~;·7t 1~:~J:8°/;11~;l1~ ~:nhqi~8"(;~ ~~~i·~~~1
tho.t'c_Jam''" dipri••in{l' 1'errito'1nl Lriri.•lo.ru"e' ~(tit£ pow
er of 0 tlwlih{tb!u?'fryf from their .run..~aictwna wtTe J\.?l 
e1:,1N~.-:i!1 a.n~o-:Jt~tl i,,, those111t•sttrt'J." . 

'I'll<' e.-idc.nrc thus pi·esented by the ~Vashmg{ol\ 
J;,..,;,....,_.h~ M:;<fr·nr-e Of"',:!;1 nri:u. Cll'f:'lllY--J..5 50 f·1u !l.llCl 
conclusive, that I ha~ermly advoelited- for len 
years past the s · · 1 1 1Fr e • ti , 1•me pnnCtp es w iich aYe>wed ate por,, 1at eailllot refrain from asking you to 
spre~d t~o entire article before your read.,u, an &p·
!'<;n.d1x, 1fyo:u choose, to tlrls letter. 
· h I he question wbcUicr the poople of the Territories 
s ould be permitted to decide Uie ~Pa.very question for 

.th<e!lJsel.ves the same as all other ri!,:l.tful •Ubjects of 
leg1sliit.10n, was th<:>rougbly discueeo<l and definitely· 
"e!lled '? tlie a.LioptJen of the.Compromise moastires of 
lfoO. 'I J,c Tcrntor,1al bills, as oi·iglnally reported by
the Commlt.tec on 'lcn:ltories, extended the authority 
of lhe.Teintor!al I.eglflature to all rightful subjects
of leg1slaUon con.istcnt with the Conslitut!on, witk°"·' ""'"'P''{'.f( .African Slawry. Modified by the Com
"!lttce of I !1lrtecn, therconforrcd power on the 'l'er
ntorial J.egrnlature over all rightful subjects of le~ls-
lation,. e:r:ctpt A.f1·µ:an. Slanery. 'I'hiH di&tlnct qnestiOn,
involvmg the power of tho Terril.oiial Legislature
ove..the &ubiect of African Slavery, was debated in 
th~ Senate 1rom th.e 8th of May until tllo ~!st of July, 
185-0, When the Um1tation was stricken out by a vote , 
~ca,s, ~~;. natai l!l ,Land_thJl.TJjrritorial~&J~~ 

u These mot~,ure~ are predicated on the great funclrr.· 
mcntnl priociplo tltat t«verg veople ovght to p(}18fJ.'~a t'ie 
rzeht ef f'onnm.g !'-?lfl rel{itlf}ting_ th£U: 'vwn ittfornal can
cua~ nnd dmnut1.c i;'i.stitutrmu in thc-zr awn way. it ''Jt' 
r~rr.g~~l~~~;~}ltl~:r;~yfi~(~~ortbi~l;~I~th~!.0 t~~:rto~·~f! 

LI r 1r t th · · ·I 00:1;Jc:j~1~~~ \;b~m8i1;;~0Jeet~nbcehi03. 3the;~r; :~~f ;l~e~~ 
~·us no rc~~tin f.:.r bclie\:ing that they ha.l"e l0~t uny rif 
their iutelli.-:i:e"nce or pt\tTioti:im h7 the wayside, ,,-hile 
croe~ing the Istilmu:: or the Plains. It wa~ alw l>~liav~d, 
that after tJieir arrind in iho country, when they had 
lie<'ome farniJiar with it~ topl)grarh.r, clim.~te, pro:luc·
tion'3 nnd rei'ionrccR. n.nd had C(lnm:<.:Wd thuil· de.itioy 
~~i1t~e!t~~1~l ~·i~~:r ~f 111~;~ cig;t~~;'Jtft~~/0~f6~.r~;;~~;~t 
ndn.pletl t•J their condlrion and intcrc5L~, n~ we were who 
l'ever ERW th~ ca'Jutry, and knew very Ettie about it. 
'l'o question their compcten<'y to do th.i~. "~a~ to <lcny 
their capacity for self·~overnmC'nt. IC they have ti1e 
l'eriui::itt: iutcliisrcnce nnd honesty to 1.1c hnrui-ted with 

1t11;11e0n,,l!c~1rnc11n0torte·,1,a801>0 ~Yt~·•w~o ~egyo~·~6~~a"~t~_,ir ;:ia~~~1 , .. 1 1
ccmpctcnt lo l<'gi~lau.~ for the negro. If tbey nre suf.. 
lleient!y cnlill'.l1tcnc<I ~o make luws for the pruteetion of
life, libi!l'ty and JH'ni::~riy-of mor1\h and education-to 
<letenn~no tl:o rdn.tion of hn~b3nd anrl wife, of p:tl."C'nt
and thil<l-/ arn not uu·are that it req11frcs a;iy hip-her a.e.. 
gree of ci1'iiizatin11. to rr;,'tdat~ the fl(fairs of i1rnstfr anA 
Bf'rt'aht. 7'1teRe thfn~s are all confii/((l hlJ ·a,e Con.!ltiht~ 
twn. to each lr;..tate tO deride fin- ii.-u!lf {1ri.:i I k110w n(nf'J 
rutsr.rn why rile same pri1iciple should n-1t be extcnefc:ct tQ 
the 'l'erri.ton.ea." 

This speech WH !nit! on the desk of every mom'Lcr 
of the fienate, at.the opening of the sec0nJ session of 
the 'l'birty-first Congre•s, In December, 1850, wllen, 
v.ith a full knowledge of my opinions on the territo
rial que~tion, I was unanimously nominated Jn t!Jc 
Democrntic c11ucns, and reelected by the Senate 
Chairman of the Committee on 'l'erritories. From 
that time to this I have spoken tl:e fiame s<'ntimenl.$ 
and vindicated the same pooHions in dcbat~ in the 
l:enate; and have been re"1ccted Chairman of the 
Committee on Territories at each se8si011 of Cong:-ess, 
until last December, by tile unanimous vo;ce of the 
j1emoeratic party in cancu~, n11d In the Senate, witll 
my opinions on this territorlftl <11:cs1ion well knoum ta 
and u-ell uiulerstaocl by every Srnator. Yet, Mr. GWI!f 
tc•t!Jies that I was contlemneu and depoeed by the 
Senate for the utterance of opinions in 1~:18, wbich 
-·nre pttt' 011 reco•.tl"ear aft~r ye3r, ~o "l'!nlv nnd •o ..... J l' .1 

unequivo!'ally, as to lca"-e neither tlrn ~cma.te nor the 
coun~ry in doc.et. Thus does i\fr. GwrN. in his cngcr
nces to be my public accuser, ~peak to his own oon
dnnnatiou, for he voted for n1n seg.~ion after ses~ion, 
"·!th my ojiinions, the same tli.at I spoke at Frc~port,
starir~g him in the face. ·---- 

On the 4th of January, IBM, I report<'d the Nobrns· 
ka bill, and, as Chairman of tile Committee on 'l'er· 
rltorJes, accornpanif'd it with a ~cial report, in 
which I sto.teu di•tinctly " tk<ll a!l qu.e•tions pertaitt· 
ing to 8la:1xry i·1i. th.t 1.'err~·lories, and in the new States 
tn tc fonncd th~refrom, .are to be- l~ft to the rlecisfon qf 
the people residing ther£1n, hy t/1.eir apprn-piat.trepre~ent· 
ntive." ta lie cho,t~n by them fur that purpose." And. that 
thP bill propo;cd ·•to c"rry tlw•c propositions and 
princip!es into prncticnl operation in the preci~c Ian· 
J?;ua~c of tlw Cumpromlse ~fen.sures of 11:150." Tho 
Kansus-Ncbrn6ka Act, as it •tanc!s on the statute book, 
does de.fine the power of the Territorial Lngi~la.tnrc" 
"in th1; precirn languuge of the Compromi>e Meas
'll'csof Jt<.iO." ligivcsthcl,egid:tturepoweroveri;ll
rightful ~UbJ·ecls of Jc!!iola1io11 consistent with the , .,
Constitution, wUhout ,,,,ctpti11? Afreta•• Slavery. Jlur
ing the ~i>cusslon of the mea.,ure It was rngge•tcJ 
that it WP.E ncce,.ary to repeal tile 8th P~ction of tho 
act of tiie 6th of •l!arch, 1850, called the Missouri 
(;om;;romiee, in order to.pcnnlt the people to <"Ontrol 
the 8iavcry question, while they remaitted.i11 a territa· 
rial condition, nna before. tluy becam~ a State of Ike 
l'rii<m. That was itc ohJcct and only purpose for 
whic'h the Mi•souri Compromise was repealcJ. 

On the night of the 3<l of March !RM, m my C]Ol!ing.
''J>~echon the· Kan•as-NcbraFka hill, a few hour• be
fore It passe<l the Scnnt<', I Eaid' " It is o;ily n'T the. 
1•11rpos1 ofcarry"'g rmt thi• great, fundamental princi· 
pie of.«!f-got'ern111.tnt, that tM bi!i nnil.,-s the Eth "ac·' 
ti<;n of the Ali$souri tat i1wrerQliV• and 'f'aUI..', 'rho 
article of the \V11shlngton L'nion, of Oct, 5, IMS, to 
which I ha,-o reft•rrcd, quotes this and otter passages
of my epecch on that occasion, to prove that the au-· 
tlior of the Nebraska llill framed it with express ref·' 
erence~~~.g jlll the 'ferritorlal L~d!\!~!J1~ 
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power to con1ro1 tnc l'!lavery quew.o11 ; and further, - nr•ne l• morotlagrnnt th,.,, the clrnri:c that il prop~~P." tc• 
that I boldly arowcd. the pu~To8c at the time in the l~fl~~~~~i!:e~c~ri~fi~t~ ~~r;~~~ i~~~~~:r~~:r·rc~~f~.~f·~;,
p:e•~nee Of au tile fnrnd8 of tile Nil, nnd urged Its vote. '!he '1irht to eot1thll3h invr·h-e• the corrolative 
Ph~;fe ~n that ground. I ha.\·c Il(;YCr u:idcrstood rtgl">t to pTolribit, find dt"nying both, I wonlrl vote for 
t at"' r. TW'fl'll or any otht'-r Sr-nutor who heard t:iat n(~ithf'r. .,,. " * ... "'l'l1e etf·.·ct t'f ttt(\ rC"f'N•l (of th~ 
speech and YO cd fo~ the hill the same night, cxpre~· Ail:k·ouri Compromi.cel tL~ reforo, i3 neither ~o_e~t.a.l~iish 

. t'd any d!ssent or dte8pprob'lticm of the doct;[ nor to r·~~luU~. fmt f') lciJN~. the /ut11..re conditum Q) ~'1'!1 ~08 H 
announ<'ed. Tt.nt wa• the time for disoent and dlarq>· 1':~:-iloru 1 d<r<'µJc~it tr'«JliV 11p1~> th'! act01m ~f th_l m· 
p~obatic~; that was the time to co!ldcrun, lfthero IM!•ita'f1.fs,:.~1-~hj-';:..ct cnly b !'.l'ld1 ladt~tfons as thC" l:r.rle.. 
were CR\,fe to condemn, and not four or n,·e years raJ cc•J~t.a~1hon rr-a.r imp{.·"'O·" * ,., .,., * ''It. ,,. ill l1~ 
later.. 'I~hc record furni~hcs no sucb e_.idence of dis- n t,a,:1;~:-~·,J. f.h'.'l.t t!:c r't;·J;t :f ~h:·ro/Jp!;. to ~-'£:4i!~t_c ~,i ~~ 
S<'Ill or dt•a;irrobn.tlon ..i_ nor docs the his'ory of tho;o . GU"' 11·ay ALL TH"R OOMEBTI~ INBT!TUrIONS ;,. left fP1't>lT, 
tlm£8 •how tnat the .uemr.erat:c Party in U:o North : tmtourkrd, exc~ot that whate'Yer is done must lie done in 
o~ in the 8outh, or in any portion of the coun.tfy. ropu
diat"? the fundamental principle upon which the Kan-

8 

sa!'-Ncbrnska act is rounded, and pr~crib<.·<i its adi·o
catc• and defc-nders. 

If Mr. Gin':" did not underrt.~d the Kanoas-!iebrn!!
ka bill.when it was under consideration according to 
Ila plam Dl<'anlng, ns explained and defended by it.• 
authors and supporter~ It is not the fault of tno•e 
'!ho dld under.land It j'):i'eci•c!y aR I interpreted it at 
F fE!t'_tJOrt,and ae tile country undcrrtoo<lit in the l'rf'd.. 
dentrnl ~anva~s of 1~6. l\Ir. lloorrANA:<, and lea.ding
member~ rof his Cabrnet, at an !'vent~, u!1dersOO-OJ tho 
Kaneair-Nebraska a('t in the ~nme ~<mse in which it 
wa.s understood and deft.ndP<l at the time of its pus· 
sttge. ".Mr. llucr:A'1AN, In his letter a~ccptirur the <..:In 
c1nnuti norr,lnntlon, affirmed that "thls legi'f'~ation is 
foun<l~d up<Jn Jrinciplc~ a~ anc;cr.t as free govern·
l'l(>nl M<'lf, an m accor<'ancc wlth them h'18 Eiruply 
~cclarcd tha! tl~e peaple flf o Terr1,:ory, L?KF. IHO.S:G OP A 
1..:l'Airn, ~!wU accz4e for 11,em1el:1·es n·luth,'r Slav!ru ~.'lat! 
!Ir J?/u;i.t nut 1'1:1·st ''•dthin their limits/' Gen. CA!::!~, 
now Secr~tery of &t~tc, ha~ always m'.Un~a[ned, from 
the dav '1e p€nned •J.. ., N' h l 1 ti , 

- ._ uie . lC o ron c LCr' to 1.tiis,
~~t the rcoplc of the Territorks hn.Ye a right t,1 de· 
ClG<' the ~le.very qucfUon for themselves, wheneYer 
they P!!'aoe. In lf56, on the 2d day of July. reierring· 
to tl~e I\.an(:nE--N eiJta.ii::ka nc4 ho said : ' 1 J bchcvc the 
cr'"gmal act gave the TeuUorU.l LcgislC1.·.tu¥e rf Kansa~ 
:rtt.r.PCWER to c.:relwkorailow Slavery." l\Ir. T'ou<..Ei the 
8eoretarJ of tbc Navy, intcrprctccl the act In the sdme 
way, an . r,n l11c si;me occa<;ioa ill the Sen~te, said: 
"_Tl.e ong;...'1al net rrcognizes in the Territorial Leg-.. 
1'1a.turr; all .t,he.powcr which they can hai-e, subject
t? tt.c .~o.r;~ti~ution, nnd subject to tlJ0 organic l~w nf 
tnc 'l£rn.ory." .Mr. CCltr., the Secretary of the 
'l'rea<Ul]', In a speech at \Vest Chester, Pennsvlv>m!a, 
on tho _l~<h cf. September, 1~56, advocating )fr. Hu-
CilAN..tN s cilection to the Prcr:idcncy, s:::.iU: "The 
Gon:,1nn:€nt of the tlnitcd ~tatr:f ~;°houIJ not force 
the in~tituHon of Slavery ll')On the peonlp, either of 
the '1'Hritori£s or of the Stat~s, against the will of 
the r-coplc, though rny 'Toke could Lring about that 

· r €rnlt. l rtru!<i upon the princlrlc ;-tliC pco;,Ie of 
1t1y fitaic dcudc lt for themsrlvcs, you tor your: 
selves, tlte peoplA of Kansas for thoms£llV£':11. That 
i8 the Constitution, nnd I stand bv tlic Con•Wulion." 
And, ap::iin; fn,tho same •)l('~Ph ·1w •aid: "'VhNh~r 
they:' (t~o people of a 'l"rnHory) "dtr.id~ it b!' pro· 
hibrttng zt, acco·rc!.wg to the ont1 dactrin~, o.:i DY nr.rcsJ~O:. 
'CO r•J.i=J;; t.n~·9 70 rno'l'&:OT tr, a,~ ("ontcnrlcd for h'.'t 
tl1e ot!1cr pnrty, is immalcri~l. The maJorit:1 ".f th~ 
1wrlc J:Y rnr. A{'Uc>N OF Tll1' 'fr.nn1Tor.u1, J,ror."IHt:RI 
tu"ll duide tiM q·1...csti<Jn; and all u~u!'.t aUidc the dud::>· 

'ic·n wl1('ll niade.~• -- 
lk-rn wo £.nJ the doctrineF:: of the Frec11ort sprech;

includil•g ·· non·o.caon" and" unfrirndly Iev,i~latiou" 
H.8 a hnvfel and proper mo<lr. for tho <"XC'lusfon 'Of 
f.lavery trom n 'l'erritory. ri<'arly- \]cfir.ed by Mr. 
('unn, nnd the election of l\ir. lll"CH.\:-HN aJ\'Oca<?.d on 
11to~e· i:lrnticat clor:trines. Mr. Conn nw.dc similar 
~r(·€cllf'M during thf> Pre'litl~ntia.l canyfl...QB Jn other see:.. · 
tlons of Penriroyh:ania, fn Maine, Indiana, r..ncl tncJt 
of tlic Nortilcn1 8tatcs, and wa~ appointed ~errotarf. 
cf tl:c rrrc:i.sury by Mr. EuCII.'..NAN', a!I: a. mark of grat 
huJe for the cGioient service& whic-h had been thus·' 
rcndercd. VVill any Senator who voted to romovo me 

1from tho Chairmn,•ohlp of the Territorial Committee, 
for l'xpre'°ing opinions for which 11ir. Conn, Mr. Torr· 
en natl Gen. CASS were r~warded, pret<'nd that he 
did not know that they, or either of them, harl ever 
uttf'red such opinions when their nomination~ were 
t<'fore the Senate f I nm Buro that no Senator will 
make sn humiliating a confession. '\\~hy, th('n, were 
thOfe dl"tingni<hecl gentlcmrn appointed h}' the rres· 
!dent end conlirmecl by tho Srna.te as Cabinet 111inie
·tf'rs, If thcv wc.,·e not good Democrats--•otmrl on the 
Slr.v-ery question, ancf faithful exponents of the rri•· 
ciples sud creed of the party? ls lt not a significant 
fac!, that the l'Tcaldcnt and the most distinguished
and !J-Ouorcd of his Cabinet shonlcl hitvc been solemnly 
and imvocably J'l~dgcd to this monstrous heresy o(
"Popular Suverfngnty,'' for asserting whi<':h the Sen• 

ri:~·:;;t~r·oYri::;: 11~~~~ ,avowal, condemned me to 
It must be borne in mlnrl, however, that the Preti!· 

dent nnd members of tile CtLbhlCt are not the only
perHl!lo hiph in authority who aro committcJ tu tile 
ririncip!c of wlf-goverument in tllo 'fl'rritories. 'I'he 
Hon. Jome C. B1a:cKINlUOOE, tho Vice-President of the 
llnite<i E•tates, was a rnembN of the House of Repre·

8€ntfttives wllt-n the Kansas-Nebraska. t.111 pabscd, and 

ln a speech dcllverud 111arch 23, 1851, said: 


u Among tho mO.D,Y misrepresentations s~nt to tlto , 
C<>_.1.H~t_r.r "I _B_1..·~~~!.__\!,le e~_y~iC!J ot tlii~ B_ill, J>erha.e!!_ - t' 

:c;ri~Nnce with the Constitul:iGn-the rmpreioe law tor 

.Again, at Lexington, Ky., O!r tllc 9th or June, 1856,
in response to the congratulat!ens of Ilia neighbors, 
~::n~,:~:~~iind.~tion for the Vice·l"residency, Mr. Bi:.<e&· 

"The whole power of the Demo"1'11,tic orga.n.i1.l'>ion la 
J>le<lgcd to the follrwing propositions: That Congress
•hall nnt interpose upon thi• •uhjeet (Slnvcry) int.he 
HtateR, in the 'lerritories, or in the Df!:ttrict of Cc1lun1hia. 
that the 1ieople nf each Territor11.,hall detcrmin• ti" qn,,;..
Z'f~fi%:/1~1t;:~f:.~t. a:q~1~iir;m~f~hdt1b:00~~:i~~f0~t~f~sn 
withonr discrimir·ntion on account of the 'allowance o? 
p1nu1bitiou of Slavery." 

Touchinl{ the power of the Territorial Legislature 
.o,·cr tl1c .subject of Sla\·cry, t!w Hon. JA'.\lES L. Os.a, 
late Speaker of the Honse of Reproscntatives, o:i. the 
llth of December, 1856, said: 

" ...Vow•. the Legisl.a.tiL•e auth"rity r!f a 'I;erritory i.,. i1i· 
vested y;11h a di.Ycrttion tovotejur or r..,ga1.1i."it the laws. 
\Ve lhmk they "ught to paf;s ltn'l'l'J in every Territory
when tho Te•ritory is open to sottlemonthand sla.-ohold·' 
cr.2 p:o there to prote\Jt sla.vo I?ropurty. uc. if they do
chne to Pl.ltiB_!"url! laws, what IH the remr.<ly 't J.'V<>ne. Sir. 
Jf t/w m<')orily of thepuple are rpposed to th• i1util1'tion, 
anri ii thry do not dP~zre_ tt cngraJttd upon t~eir Territory, 
all t!iP:q ha?:e to do zssun11ly to pa31 lau•s in the Territo
rial Ltgislatvre for its protectwn.., and th1:1:i ii is as tlJr:ll 
txcludtd as i.f tlle pmrerwaa invested in the l~erritorial 
Lqdslatute to prohibtt it," 

Mr. STEPUEN9, of Georgia, in a spe<'ch in the IIou.~e 
ofHcprescntatives, on the 17th of }'cbruary, 18.J4, 
sa.td ~ 

"The whole riuc.tion of Slav-or:r wns t~ be"lefl to tlic 
peo1iie of the Territories, whether horth or South of 300 
:JV. or nuy oth?t lir.e. * * * It was based npon 
tlrn truly rcpublicnn •nd national policy or taking thi• 
distu1·bfr:g clement ont of Co~z'"efl~, and leaving the 
whole qUt'tltion of 8Iavery iu tlle 1·rrrito1·iesto the people 

H~e:c0}0ti~~~ 1;.~! ~~;i~~i~i~th:~ e![;;~1f!h~d :~r~hi:,dJ~~t
Ume in the hiPtor:v of cur Government-in tho year 1850, 
th_e middle of the Ninet.centh l!entury, thal ""·the 
fnei:1la ot the Nebraska lnll. whclner from the Norili or 
South, now call upon thi• Houqe anrl the cou1ttr7 to 
carry out, in goo..t fa!th, and giye clTect to the spirit and 
{~~j~~t.?,fthOt'.e imp<ll'tant tns.:aburca of territorial legis· 

Again, en the 17th of J:mu:iry, 18'lll, he said: 
'"I em willing tl1at the Tcrr'Itorial t.cgisfaturc may act 

UJion tl1c subject when and bow thc-y maythiuk proper," 
l\Ir. E~sJ.\\!t~, of J,(lnlsiana., in a speech in the Sen

ate on tho 25th of !iay I8J4 on t...~e .t\ebraska Ulll 
said: , ' ' ' 

"'\Ve flml. then, tha.t tliis princJr1e of the inUe.rierid· 
ericc- ar:d sc1f·gove1nmt-nt ot' tho JH!opl"' in the 1list.a.ut 
'J.'erntoric• of the c0ufcdcrccy, b:irmoniZ'!ti :i.ll these con·, 
fllr.ti11g ('lpinions, and cnrihlc.:J us to Lcn'.".;h from tlu halls 
~f Ccngrrss another ft·/tile saurce nf llr.::cvnteut amt e.v
cilHnent." 

On the l~lh <fay of Fchru.ry, Je:ll, Mr. Il.l.DGP.R, of 
North Carolina,~ afU of the Kun~ag-l\"c.~b1a'3ka bill: 
"It Ftthmit!! the 1Vhr.h• authority to tho Territory to 

cletermirai ful' it~clf. Thai, tn my ju,~p:tneut i:> tl'e PhLco 
where it ougbt tu be _r.ut. If the people of tk.:.: Tcrri.t,1
rics choose to f:l.'t:lwir Slat'fflj, to (ar.frrnn Con.<ridcring i! 
as it 1.t:TC'l~g<lmit tome or m~J COft8titue.nts, I shalt not cJm
plaiii of ~t. it fu th.efr lmiintss.:' 

Again, on the 2cl of :MnrPh, 165'1, one day ))<)fore the 
pas.,age of !lie bill throuzh the Senate, Mr, llAJ>ar11 
~aid: · ·. · 
"Ilu~ wllh rrgnrd lo tb~t r1 u~stlon y;a ha.-e n~ro!d_;,-'. 

some. ot us because wo thong-ht it the onlv riglit mode,
nrnl rome (If ns hPc:tu.!e we to ink it a rtiht ruode autl 
under t.xlstlng clrcum:1tanet~11 the 11n'ic-1·ablo m•>do-to 
CGilfer (/tis pot('CT 11JXl'fl thr people qi lite Tm·iiorfrs." 
•a(.'<li~ foe s:.me day, l\lr. B~ru:n, of Scuth Carolina, . 
o 

"No1'", I l:i<>lieve that un•ler tho prnvi,ionsof thi.; bill · 
nnd of the Utah ""d New-Mexico hi!!•, tilcra will he ii,
pufcet <'<<rte b!anchc ginn to tho Territorial Legislature 
to k::M~te aa they nrny think p;·opcr." ~ • • • •. 
~~~:~~h';::;,1\~\,f~h ~~~;tN~~"_~'ie:r.~c~~;.he~~~~:~/~i~';~~~ 
}::\W lJl'C,•ailC'.'<l, C.Dl(l I nm willing to tru~t them lu Ne.. 

~~~1~~~;1 t~;~~~ii::.~.:;~ ~~:;~;.~gi~I,".; ~~!;-~~~Ii to 
Jn the ITollse of UFprrsenta1i1-cs, on the 25th of 

Jnne, lfofJ<i, lllr, t;_,;,n:r,~ A. t'Mzw, of Tt'nnc!•ec, said: ' 

n:.~}·~~!wg~t;bt~·~r;f~:;uqtu<'~tis~~J;j~5 f~~~tC'l~~~~fo~e~1Jt8t~ · 
Tt:r:y resol\•rd lh:\t it 1hon!d he h'.tn~f·JrrBd f~·om the.::ie · 
belle, tb"t nil uueomlitu>lvnnl r••tricttons should be re·: 
D'"')TCdt c..nJ ttat the people ~hou.ld <ll't~rmiuo for thcm
•elve• the ch~ractcr of ih•i1· Iocnl aud dJ>nestie lnstit.u· · 
tions trnder W"hit!b they were to live, u:ilk prec:Se!u tf'e · 
samcri7h.ts, l·ut r..o .crrr"lfr tltMl. tlu:~1? ll'hicli..1i:~·re Mjm1cd
b· t/1.s c44.Ul-_~tecu.b·t"tcs!~_ .-'\~~' t'urt:tuJr .,;._' 1 Jn~~-1., 'the.~. 
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sSmer1m:stivn t\·a3 preG('Dt('fl, when thr ne('~;s1ty arose 
for tle organi:rntlcm cf the T,::rrituri~·~ or i\u.n~~~ t::n<i NP-
1>8,1,· uu't~o"u' ,:ii!\q tL.~i~~~ntical priuc11\le ifl\3 uvrl.1.cd for it.s1 

Jn .he Senm~ron !he 2-lth oi Fibru~rr. ls:a, ~.[r. 
Dono11 of Iowa (now Den10C'ratic candlJu!o for Gol"
crnor of that Siatc, saiJ: 

"Atd s·r l•oncstv "ndcon«isfcncv wi·honrco se 
in 1u:O,' d~~n.~d' thi:i.t .,thot:~_, of u.~ ,~~l;I) s~pportcduf11e 
Compromise n~ett~nree Fhouht ?~n!om·.Jy &l~J111-mrt th'i'J 
bill, be\~:lnfC it ie a return to the Eou1;d priJiCiplc of 
!e::w!ng to the people r.f the Tenitorice t!1e rii;ht cf de.· 
terminiog for tl.!cm:el'\"c~ tbdrdc~c::tk iu~titutions.'' 

And in the Hot18" of Rcpr~scnt:t(ivcr., on the 2-Sth 
of lle~emb~r, loo5, Mr. G:toRGE .\V, Jos1.o, of Tcnncs· 
.cc sniu: 

"Th<n, S!r, you may call H by whnt name rou r.>!el\;;c 
-non-itterventi~n, B~u~~tt<'r sovero:•iµntj·, or JWpnlar
eovcreignty. It is, Sir, the pawf'r q(t/1.e p.·ople f.J g;n.•era 
tfumsclva, and the:u, a~ tlu:y ahm!'. sh·;u/d e.'r't:rl'isc it,
in ,my opini(J·r;.. , as u_.rll, 11.:h.ile jn a 'l'c:rritqrfol wnlkt•vn as 
;,, tliepo.<it-ionrfa State." 

And, again in tbc !ame Ppeech, lie ~aid: 
:;,~~l~~~eII~ctl¥~r:I1~r,ci;,a;8Pi;!~fiv~~i~l~br~~~;t~;,e~~P , 1 ~ 

form nnd regulate their ClW!l domr.stic institution~ in 
f~•ih°e°K~n~1'i-x~b~!:kr~y1~~"~~·1~"!;'~;~;~, t:."~t:~1~jJ
h 1; l! r · 11 t 't tt 1· · 't 1 
ch>1: c'f~he net~ ic;~re'ft i~~ ii. v;;fheWcn.r~·::g~~ v'i~,;8,~~~:
(.Hly tntt'rtalneU, and will~ <!cfcu<leU." ~ 

I could flll yonr columus w!!h extracts of •pecchcs 
of ,cnators nnd repre~ntatlves from the North and 
the South, who voted for the Kansr.s NclJr~•ka Dill, 
a.'ld supported Mr. Buo!IANA!f for the Presidency on 
that di•tinct ls,ue-tbn~ shm.-ing, conclus!l·ely, thatit"'"" the general understanding at the time, that tho 
peo:ple of t.t.c 'l'erritori~, ,-.·h:le theyrema.inec.l in a 
tcrrltorlal <'onditi· n, W(lra left pcrff~ctly free, under 
the Kan~as.1'1cbraska act, to f•Jnn nntl regulate all 
Uieirdomc...."lf.ic institutions, 8I:ivery not excc:ptoJ, in 
1hf'ir own way-flu!?,Je~t _only to tho f'on-3,itutioa of 
the Unit£d State~. 1 his 1s tbe doctr!ne cf which :llr. 
Gwnc spoke, when he ~aid: 

"To contend for t~.c po'7£t<-~.n'1 t\ •ovc:"<'l:;n power it 
is-o! a territ<.:rial lf"gislatttrc to exclnde by non-a.ct!cu 
or hostile )1.?gie}11,t.ion. ia prc~n;i..r.i ~·!th the mif.:chicfg 1...f 
n<:Ycr-_:nding a.fitatlon~of civil ~i~rd n.;1d bl~dl wa.!'s. 

Ii le an ab~urd, monstron~ and dangArQn~ theory,
whkb dcmanda d~nnnciaclon f!"cim every p:!.triot in the 

~~d~~,:;\\ :ieV~;rouli;:s 'J,~e ~~ ~~•~"~Li~0 ifr~~f ':!:.%~ 
ment cf my Yiewa upon a question oo ;·i;al w tho welfare 
of vnr oomman country." 

Why did nd the same "proCoun<l scn'e of tlntv" 

ttde 0.1111011e nf-Oie proprn:ition.~ --D,J b:1!r!.l,:1 aw! emphati·
tally stated in the." Gras.~ r(trt~t1' .<:p:...crh. ! Tlte. Com t 
clfd 1J.Ct tif'\lnre, tl~1,t "nettliet\C0i:gre.~ ~or .a;J'1nri· 
tori al Lcp~l•.t1ir<'1;ollee'A!<l"\l;c !J•Ucr c~l:.C.r ~ .. i!s\ah· 
liEh er cxclmlc <'lu,·ery fro1n "Tcaltary, naJ 11111 lt 
was R power which f'xclu.'!.in::y h0lonr,e<l to the 
StntP~.'' The C'ourt did riot deels.re '' tlrn,t the people 
of a Territory can cxcrci.c;.:e this power f•Jr.t..ie ftnit 
time wLcn thev <'omo to foin1 a Con~t.itution." The 
{;(_iurt did 11ot liet"laro '' thnt the right of 'tho people of 
::tny ~tatc to carry 1hr.ir elavrs il1~0 a common ·rcrri· 
tmy of the United States, and hold them tb.erc durin~ 
Jts existf'nce aEO: flur-h, was guarant{'ed by the Cun~u .. 
ti;tion of the L"nitcd Stnte•." Tit~ Court diJ r.o? de
clure •• tllat Jt wuF a tight which roulti ncl•!ier be sub· 
vertE-d nor ~vnded, either by non-action. by ditcct er 
hidlrect Conr;rrs.•lon'll lci,i>llltion. or by any law 
p~~eed by n Tcrrtt0rial I~~g1:'.laturo." Neither the de.. 
cision nor tl:r. opinion of tho Court affirms any one of 
the~ propo~ltions, dtlwr in expross tcnus or Uy- fair 
lcpi.i i:itendmcnt. 

'lhe ursion of t!:o "Drrd !'r.o!t Decision., ha,\ its 
origin in tho nnfortunatf' J,cc(\r!.1p10:1 contron,rt-y, 
antl i~ ono of the many political herc3k:s ~o 1Yhlch it 
gnve birtb. 

'l'here arc other portions or l\[r. GwrN'S speceh 
v.hkh arc c~uallr open to just r.rilf~l~'n and nuwar· 
rnntcd by the facts to which tiiny rc·la!c; but I refrain 
from <-ommenting u110n them, r..~ I r:"('fer to con fl no 

: mysQif to thofl_· p0inta u1ton wh!C'h my polit!cal artion, 
in common with thl\t of a large nPjnrily of!hn Demo· 
cratic l'artr. has been unju>!ly a8;ailcd before tt.c 
J"'Ople of ~·aliforuia. 

In faithful c<'mplianN' wil.h !lm pk~gr•, ..,.<>d an<l 
platfo1 m of th<' Dc,m<:><'ratle l'ar'r, J >ta1d now ns I 

. did ;n l~on, in lf.54. and in Jo.-,\ f,y the grcnt cardh\r,J 
princiti1f' th~\t, undf'r our political Sf3trm. every c!ls.. 
tin<'~ po1itic~l l"omm,u:.itr, lnyrtl ~o tte Conf-ititntion 
aErl the l:nior., is f'r.titled to all the ri!!ht..q, prh-ileges 
an.d in.nt'Jnit!(·R of G<'lf-govc_·rnmf·!1t, in resr;rct to thC'ir 
!ntfrnt•? p0Jlty ar:.d domt-.c;;:1fo h~st~tu~ionM, 6u)~o~t onJy 
tu ~h~ Cc•n:<ti!•1Hcm of tlie Unltod Statr,, • 

H~r~c~f·.tl:;, }"'?'l\ ol..cdLn~ ~0n·a1Jl, 
- --- - - --- · - - - - S. /l., DOF()_LA.S, 

to the POOJlle of California r11quire Mr. GWI!'I t<> cie-. 
n<nmce this " llbeurd, mon~trous and dnngerou~ the
ory" wh"n pronounced and enfor<".()d by Gen. C.\SS, 
in his ~icl10l,on lctrer in JM!l1 and in eupport of tue 
Compromise Measures of 1860, ar.d thence repoai<JLI
by that emin.,nt ~tatcsman at eadi fi<'~sion of Con· 
!,'rc•s until IR:.7, when Mr. Gwni ,-o:ed for his con· 
firm;;,tion i;.;; Secretary of Rtate? Why did nut i\!r._ 
Gwrn obey the ~rune senFe of <luty by denouncing 
JA.:>a D~OIL!.NAN as the Democr~tic c:mdldnte for 
tbe l'!-eel<lency, wlien he declared in IS"G, that" tho 
people of a Territory, l!kc those of a Statr., should 
d~ci<le for themselves wlte~h~r ~l!l~ cry i.ti..rJI or sh.-Ul 
not e:dst ,-•!thin their limits?" \\ihydid he no! per
form Uiis imp_ero.tive duty i.Jy voting ugain:.:it ~lr. Co1m, 
who made J\'orUtern \'Otes fr>!'. Mr. I>t:en.l~A!'I by nd· 
l·ocating thi~ Eame 0 abrurd, n10n~,trons and dani;fer.. 
ous theory of • non-action' and •unfriendly leid"la
ticn,'" when he l\·as appoiute-1 Sccret~~Y ol the 
Trearnry ? Ai.d, in short. wh:;r did he not provo his 
fidelity to .a high i:cn~e cf dutr by prote~tin1~ agn.inst 
my •election ru; Chr.irmo.nof the S1;nate·s Cotn11<lttcc 
on Tenitcric~ ia ihR Demorratic cancus Ly a unau.i,.. 
m(jUB t'Cte, nt €vcrr. ec"'&ion that he hn..~ bcea a Sena
tc:ir, from 1S;i0 to 18.t>cl, icitk ~ fuit knowledge of my 
r.pitti<.ns 1 The f!.1foren<'e is that .Jlr. G,,.-1:,, 1rom his 
remark.., on tho "Dre<l Scott lJr~if.lou," .iK propai-el 
to oflcr it as nn excU£e f,.r the dL.-re'·ard, tor so 
many years, of ilint profound ;en"c of Jurr wlticli 
he ow<'<l to the people of Ca!ifcmia. It m<ly l>e 
that be{orc the decision his mind w az not cl,;ar ·~~ 
to the senro of duty whloh nvw mm o;; hLn. Of foat · 
doci•i<Jn he s&id : 

"In March 1%7, the El!!f'r<·me Cilnrt <lecid~rl th!s 
f{UH.tiou in all its Vtt.l'lous relations, in the Ch~e ot Drctl 
bcctt. 'l'he~ occhdon. '1Cd:lrrs tn.~' U('it.!'lGr C1intuc;;.s 
uor a Tcrr.torial LC'giGhf;ure posnc€_, tht\ po•er cith'er to 
e.tte.t>Ih.h or txclucJc t;tavtitry fr .:om tho ferritfiry, and 
Uu1t it WO!!&. p('tqocr v.-hiQh exclus'vdy l;el~n6td to the 
bt~tes: thn.t !!'he Pe-Oflle of'R. Tcrritor.r can t-:xcrcLrn tlt'is, 
~ow('r fPr the fir;t tm10 when f.hc:.y ft11·m ~. Connitution; 
th.1.t the risd.1.t of the'people of r..11y St..i.to to cn.rry their 
s!:n:e~ inl.o :i oornmon 'lerritory of tho Un1~1 ~t.-..t..cs, 
xnd hold ttiem thPt"P Gurin~ He e3.iste:.we a~ sur.h, \\3.:1 
r-nn•·nntc.t'.d h>- the t:C1n;,tituti<Jn cf t1 e Uui~Jil :-;t:i.teR; 

~~,~tc~\~i;~ ,ar1i~£~; ~~ll~·~~~~~':f(n.vl~~b!11;0l~t c;~ufnv?;~~~cl 
Conp,rea!ii<:icnl Jrr,;isln.Uc.n) er by any la;-..- pa.:~·~d by a 
'r1..nitotiu.l Legit!u.ture." 

Surely, Mr. Gwn• lrnd ncv(lr red the o;iinlon of the 
Court in tl:e cnse cif "lJr~.i.l Scot~," £xccpt as it h:4S ,l 
b<>rn pavcrtcc\ for pRrtirnn purixi2c' by ncw.~papcrs, 
v.bcn he undertook to •·xpound it to tile good peoplll 
of California., lt, §a hoppp,9at the Ca.,rt did_,.at de· 
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UOTilER IlETIEW-VF JUDGE ELA.Cl. 
The Rights of the Federal Government 

and the States in the Territories-
Judge Dlack's Theory Examined, 

The Attorney-General, on behalf of the Ad
ministration, has recently publi"hcd an bpiaio!l 
upon this subject. Tho paper is important mainly 
on account of its acknowledged official character. 
The matter cliAcussed, embracing the question of 
SlaYcry in its relations to the Federal Government, 
tl10 States and the Territories, has ahsorbed far 
more than its sharo of public attc>ntion. It has, ht 
fact, been seized upon and made the foundation of 
one of tho great parties of the country. 

Jn a legal sense it involves the question of self. 
govemment of the Territories, the powers of Co11
gress, and tho rights of the States therein. Ex
periencc teaches us that its agitation is utterly 
fruitless of good, while it· is known to have pro
dnced the most appalling political evils. In point 
of fact we entertain no doubt whatever but that 
the Territories will continue to govern themselve,._ 
and arc equal!y confident that it is not in the power 
of Congress to prevent it. We f~el certain, to&, 
that elaveholdcrs will suff'er no important sacrifices 
on account of Territorial legislation, because t1iey 
will not ri"k their property in the midst of a hos
tilo public opinion. The question is, indeed, al
most purely theoretical-a mere abstractiou.
scarcely more than the foot-ball of party. 

But aftor all is said in the way cf remonstrance 
:igainst it, in this way we must not overlook tlut 
fact that iL has largely engaged puhllc attention fair 
a quarter of a century, and is honestly regarded 

, by many as really involving important questions or 
' rignt and wrong between the free and tho Slave 

States. So long M it is thus eetimated, no matt"'r 
' what may be its real cha•acter, it will be the dntr 

of the Press to discuss it in an impartial, phllo
sophicul and candid manner. 

Had the Attorney-General confined himself to a 
rcfutation of tho elaborate article recently put 
forth by Senator Dol'GLA.S, against which hi8 pa
per is mainly directed, we should not have ea
jiaged in the discussion. llut ho has gone to the 

. extent of proclairnL'1g the law on the whole sub
ject, and in a m'lnncr so pregnant wilh authority, 

, as to make it difficult to renlizs that he was not 
· d f d' 

Imming public institutione IJ)eteil o oi.:poun .lUlf 
. them. Com-iucctl that ho h11s ~ommhtcct tiie Deli'!

ocrntic rarty, to tho extent of his authority, let 
many fundamental errors, and above all, that he 
has used his oillclal position to vitalhe a question 
of no practical importance, and for strictly parti
san ObJe<'ts, we shall gh-e his Yievrs a candid e:t• 
arnination. 

" The people of n State," says Juilge Ilt.i.cir. 
"and the people ofa Territory, in the Constitution 
wbich they may frame preparatory to their admls• 
sion as a St1<~e, can regula!e and control- the con
ditkn of the subject black race within their re
gpcctive jurisdictions, so as to make lhcm bond or 
fr£e ;"adding, "But here we come t0.thc point at 
which opinions diYcrgP-: Some insist that no clti
zen can be dcprive<l of hi3 property in slaves, 01· 

in anything else, acept l>y the pro\·ielou of a State 
Constitution or by the act c.f a State J,cgialature; 
while others conlrnd thnt an unlimitorl control 
.over private rights may be exercised by a Territo• 

Ju<lge BLACK proccci!s to a~~i~n. to ::1:._: Do1mt.1.S 
the lnst-namell position; an<l tkr· 17::·' " 11at "ihe 
Prf'~iJc1;<, the Ju<lgcs of the Supre;, :l vourt, near: 
ly all the Dcmocraiic membcra of Congress,_th~ 
whole of tlie Party South &n<l a vo1-r largo maJOrl. 
ty North, are penctratc<l with the co'lviction that 
no •nch power is vested in n Territo:ial LP.gisla
ture, and that thorn who clc~ire to confiscate prf·z h-rate property of any kiad, mn"t wait unt• .t cy 
get a Constitutional ConYention or the machinery 
cf a State Government into their hnn<ls." 

It is no po.rt of our purpmc to in<riire whether 
Senator DolJGL.I.!! is here correctly represented or 
not. It is due, however, to the clistinguishet 
Senator, that we should say that on ~ recent OC• 

casion he employed the most emphatic lang11ai;e 
in denial of the position ascrihod to hirn. 

We ,hall be able to understand the exact views, 
of the Atl-Orney-General by invoking his defiaitio11 
of the rlgh!~ of slaveholders awl the character of 
slave proprny. Re says: 

"The Constitution rP::ard~ n~ ~acred all ,fas 
rights which a citiien may legally acquire in a 
State," and, "If a mun acquirE's property of nny 
kind in a St(l.!c, ::.nd goes with it into a Tenitorr. 
he is not for that reason to be stripped of it." T~ 
those avowals 110 a<lds whr,t htJ calls a "plain 
proposition, that the legal owner of a Slave, or 
other chattel, may go with it into a Federal Tern. 
torv without forfeiting hie title." 

\Vith this explicit clelinition of private r!ghtfi, in 
which slave property is made to re•t upon precisely 
the same bns:s UR @thcr proprrty, we are prepared 
to d~al with the po~ition that the people of a Terri· 
tory are prohibited from tl1e exercise of all coutn;l 
over such rlghts, and th:\t they "muat wait until 
they get a Constitutional Com-ention, or the ma
chinery of a State Government into their hands," 
in ordn to enahlo them "to confi~cate prirnta 
property of any kind." 

In his anxiety to throw around slave property tile 
e:xtremE'>t legal protection, we fear the Attorney. 
Grnl'rul has neglected properly to consider the other 
great private iutere;;ts of the country, and, in this 
way has conce<loo altogether too much lutitude to. 
hin favorite State sovereignties. Those ~ho have. 
Etudied the problem of free Government, ::n1J par
ticularly the p-0litical ~yPtem of the Un)ted States,' 
in roferrnce to the protection of prirnte rights, can
not fail to l•e a little H<rprisn<l ;;.t tlie"c ,·iews of 
the Attorney-Ger.end. Thny arc to be ascribed • 
we aprrchon,l, more to an i.lltcmpcrn\c desire to 
<lamngo 8cn~tor D•l'\iGL.&.S thnn to a candid nnd 
fair cx:;minatiGn of the subject discussed. Ile 
his ns it mer, we arc safe in denring any political
oro-anization In this country th11 authority" to con.
fis~ate rrivate prop<'rty of any kind.''. The exercise 
of tnch autl•ority would not only be at war with. 
the por<"onal 6ecurity of the citizen, Lut incorn: 
patible witlrfrce Governmc11t its0!f. If, however, 
it is to be conce<l?d at all, wo ,·cntu.:o the suggcs· 
lion that it wouid be for more dangerous in the 
k.nda ot the Biate~ thr.n the Territories. The mag
nimtlo uf tho intcrc~ts of the former, to say nothini 
of tho ;,rcatPr social evils to grow out of !ts e:ter
cbc, is rnoic th1111 enough to c;;:hitit the foliy ofthlJ 
proposition. 

fo C:ening the r!;;Lt of the Torrltorles to control 
private ~-rop-;,tiy, nnd conceding it to the State!f, 
Judge DJ.A.CK cliscred:h all his les~ono on tloe sub
ject of tho personal Eecnrity of tho citizen. Ha 
docs not object tCJ ti>~ ex~rdse of the power, except 
Ly the unskiilful :rn<l incxpcricnced inhabitants of 
the uow Scates. Dy this theory slaves are prop9r• 
ty; and "the mschinery of Str.to !}ornmmcnts ", 

1 may determine whether the blhc'.; race shall be 
rial Legislature as soon a1> the earlic"t settlemenl,i: bond or free. They mar,__tl\c_n, control the__ queg~, 
~lllade.'' , 



-1"1.i<:n ·or property so far r.s it exists in 8lav0s; ana, management 7 There is no founJ.,tion for snch · 
l as Judge BLACK maintains cxplicilly, Urnt, in legal :a distinction, and · we ·.. want no b~tter 

contrmplation there is no dill!inrliou bctwe"n slav~ $vidence of this th~n fa furnidrncl by Judge BLACK 
prorcrty aml any olher property, he is rc~ponsible himself. A legal cistin~tion, founded alone upon 
for the position that tho Rtates may exercise un· the pollcy of \...-ithholtling from Territorial Go'l'orn
linJtcd control over all the l1rh·atc intorcsll ofments the authority to control priv~te rights, on 
~ocit:ty. - 1he ground that the people are not •ufficiently hon· 

In onler to support thn d!"tinct!on wh!~r is eet and intelligent tJ exercise it, is not well mncle. 
muintuir.ed between tho uuthoritr of Territorial Nor docs it dcrivo auditional strength from tho 
GoYernments and tho authority of a State, we arc ·elaborate depreciation am1 misreprr•entation of 

, led into an elaborate examination and e.x:positfo11 their character and qualifications by one of th11 
i of the evils to result from conceding to the former leading public otlicern. This rule of interpretation 
·the control of private rights. This is certainly & would convict a criminal on general te~timony af
strunge mo<le of legal inYeEtigation. It mi3'ht ha~ feeling his cc,nduct, without tht' len8t rf'gnrd to tho 
been Yory propn in the Convention to fram6 tlfe statute law defining the cD.encc comrnllted. It 

1 
Federal Constitution, where the quesfa111 was ona would justify a delitor in withho1<1ing his effect!, 

· of cxpedkncy in respect to the authority lo be co11.- on the plea thr.t he coulcl ni:mage them better than 
; forre<l 11pon local Legislatures; but it was clearly his creditor. It wonH sul.JEti.tnte policy for la'.v. 

c.ut of place in the p~rRon of the .Attonwy-03n6ral We are, however, not called upon to considerwh~t 
of the United States, who undertook to dotermin~, <mght to have bcrn the pOY>crs confened upon tho 
not what ought to h.ave b~rn !h? rule, but wh:it is :people of the 'Ierri<·:'rics and upon Congre•s-the 
tlte true con;truchon r;f exrnh~1g laws. Judge CJUCSlion i•, 'Yhat p0wcrs :ire confnred by tho or· 
llu.c-s: was not cn!!agcd m frnmmg n sr•tom, but gar.ic litw e>f the l'nic·n? 

. in te:s:plainlng th~ charnctc>r of onr madtl by otlton. Wo must take our complic;itcd political sr•tcm 
Th.~ i:arefol rcackr will 8('6 that Judge P.r.A.GK'S as we finrl it. l'crfoct:on in r.11 the pnrts is not to 

, law is hi'.&ed almost entirely UJh1l1 his objections l• be expected. The States may fail to <li"charge ;u 
, cor,ft>nfog p<lW8r upon the poop!.<> of tho n~w their obligl'lt!onn nnrlcr the Constitution. Con
Stat.c~. In thi~ way ho W'J-~ driv•m \'> d(lpre(f,1to gresa has, doubt!c~s. many times failed to p~rfor:n 

111nd misrepresent their character nnd haliits. Ile all its duties to the St::.tes. We are. amongst those 
:paint1 a glo my picture indeed of the konors of who bel~'l'e thnt, urnler thls Govcrnmwt, there is 
these Legislatures-of rival and contending fac. no such absolutirn1 a~ ~o-•ernit:n pclitical rici!J.le
tions, stimulated by Northem and Southern antipa· ~ltuto, Federal or Territorial. 
thil'i1-ot scrife, rapine and plunder-of demora!i· No one politicd community out of the two ecore 
%ation and anarchy, whkh, if at all truth" or more w!.ich exi..;t iB or can he independent of 
ful and historical, would go far to justify the others. 0ongrcfs may nerci~e only such 
the repeal of all Teni:orial systems, and the J>OWers as are conferred by the compact of union. 
litter annihilation of the whole frontier race as des. '.rhe States arc restricted by the concessions made 
:per11does and outlaws. But it so happens that the to Congress ; and the Territoric~, though limited to 
past which covers the incipient and permanent or- a narrower sphcff', i till j•Js:;c~s i:!ilependcnt poa~i
ganiZation of more than half the Statns of the Un· cal rights. Gonrnmrnt in tl.is country mfana 
ion, and five times the area of its original mem- ;somethiJlg-. ··In every ca<Q lt is based upon the 
bers, has furnished us no such 1•xamples of rapine, :popular will, n0t n-cn rxccpting the Djstr;ct of 
:plunder and robbery by Territorial Go'l'ernments• Columuia, which is a municipal government. Oar 
as the .Attorney-General describes. If he will look entirr system rests nron the idea cf perpetuity. 
a little more carefully into the history of his conn. lJnce organized, no :nn!tcr wher~, with !egi~lative 
try-<mt of Pennsylvania-and especially into the authority, antl goYErned by J:iwg fixing tho rela
character of the frontier people, he will fin·J, even tions and rights of its citizen?, ;1 c::.nno~ be eup
in his own political !He, that States have l.Jcen or- pressed, because it i~ the right o.[ every p~ople, a 
ganized and have acquired a reputation for order, right hased upon the principle of "clf·d~fd1ce and 
~cial excellence, and induetrial e11terprise and .self-preservation, to havo a gc1·. ernm~nt. By the 
credit, quite equal to tho Keystone of the arch it- Eansas-~cbraska act the people of thGsc Territo
aelf. If the Atlantic States enjoy high dczrc~s of :ries wete authori7.cd to estaL!i>oh i;cT('.mrnents. 
:prosperity, it is due to the Integrity, economy and Congress ff'~cned to the President tlie ap· 
industry of the "new States." If the former :pointment of local GoYornors, 1<nJ extended 
have accumulated wealth, they are largely in<leut- -0ver them a federal juuiclary. The goY·· 
ed for it to that Yery people who are placed so lo\V ernmenis thus ordained 11n<l w:uranted !Je
on the scale of civilization by tho At:orney-Gcnec -come permanent in character, t1w,i;;h subject to 
al. Pennsylvania is, perhap8, more indebted than -certain org:mlc ckngss. The rqrnal of tlie act of 
.any other State to the expansion of the West, for 1864 would not, in our opinion, tleprive either of 
the development of its 'l'a~t mineral and manufac- them of the es~~ntial attributes or government,· or: 
luring rcsource3. affect th11 rights of pe-·sons or property sanctioned 

We· have no patience, indeed, with Jdge by local legislation. We maintain, indeed, that all, 
l3LACl('S estimate of the people of the n2w States; governments org:mizcd under rqmbl;can forms 
and 'l'ery little wilh hfa vicwe touching the char- .inter nt once into the general system, and become· 
;octer nnd rights of Territorial Government. He J>ennaRent and indestructible. Th~e of tho Tor
JDay correctly pcrtray the future, hut he grossly :ritorics, in respect to this :<ttribnte, arc not lees so 
.exaggerates and misn,prcsrnts the paEt. Un- tl:au the Statea. They po<sc&~ r;ennal legi~lative'. 
'.der hie theory, go1·crnwent8 crg-anizod oYcr the authority, suhjcct only to constitutional l!mit::i-. 
new countries are little better than systems of Uons, and do not diffor essentially, In re8pect to 
:plunder and rcbbery. To their i;pcrationo, howev. local political ri,:;htg, from the States themsc!vc~. · 
er, he does not object, eo far ns they affect every "The latte , by virlt!e of origini>l aut!10rity, may ex· 
J1peciee of property except Slavery-that interest ercise absolute discretio!l. over the subject of 
()nly demanding higher r<'prescntati ve integrity Slavery ; but they hi\\'e no power to impair pri
and surer organic guaranices for its protection· vate rights, which it id the <lnty of 1.<ll governmonta 
.lf all property acquired in the States i8 in legal ; to protect, and the prodoce of absolutism aloUG to 
-contemplation, of the eame character, why intrust deetroy. · Local comrnunl'.ies rqire~cnt the States 
.one species .and withhold another froiJl. Territorial j~:;_pect to federal property, anti they. arc, b.f' 
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;every foir interpretalion, bouild to dral ju~tTj by -ettiib!ishing aconstructive iner1u::lity wrucn can 
the dti!'ens of t.~10 St&!('s, eY011. to t!ie ei.:.-t~nt of·!! be juetific~ cnly by express constitutional a~1foori
,Jlrot~cting them ;nth~ pos~ession of ~lave proper- ty. .By .this rule the ri,ght to hold &!aves m t?e 
ty, if they de,.1rn 1L It mmt not ho m:!in: Tenitoncs att::ches so;cly to the property acquu· 

·tail1ed, however, llrnt because tho people of . ed therein, and not to the pcrson3 who purchase 
the Territories d11rivc their kgfolutivc Qll· 
tl10rity frolll Con;;rcsY, and, dndnz thr[r pupil- ' 
·.age, represent the State,, that therefore the !attn 
.Jlmy, at any timr>, either aliror-;at.c or nnnul ~rn:h 
authority, or assm"e to exorci3c the functi.ms of 
J:OYcrmncnt therciu. Having once dde"atP.r! to 
the terrilo;·b! people the right to eetalillsh focir 
own pvlitical institution•, so long as they act 
within tlio scope of tho Coneiitution. and m~i.1 tain 
4lrd:r and law, their g-ovcrnmeut3 exi.;t de f<.1.,;to cl 
de 1-ure. They are n0t mero lncorporatirms lini
it.ed to tl~e ex~'·ci,1c of cClmm~rdal privilcgcs~~po
-cm! chnr~0rs crr.al~d for the bcuerit of trade. 
They have a noLlPr miodon f!l thi~ g-;·eat work of 
democratic rnle ; a J1ighu- r-iguiticance and a more 

them, because it singles out that spP-cies of prop
crty from all others, a!ld girns it a currency which 
is denied to all other property. We see no way of! 
remcv!n;; tLia difilculty except by adopting at onee 
the theory t.hat the Con~titu;ion not only "rt'gards" 
~laves as propo1·ty, but proprio v·igorc establishes 
that relation in all the Territories of the lSnion. 

It may ho regarded as ll lit\lo remarkable thnt 
the Constitution, in all.ju3ting _the relations and 
righ'.s of the States and the people, without em· 
plormg a word en tho euliject, shouJJ, by COil· 

etrnction, be held to c:i:cept slave pr('>per;y f1om all 
other propNiy, and to ha,·e secured to it extraor
<lir:ary immunities and l'ighta .. We do not bclicvo 
that tho frmners of thut compact intended to do 

]Jennancnt char~ctcr. They &re the crrntioati of J more than settle general principles ofgovernment ; 
the people, Thi;y con8 titutc a pnrt of th m . 

.e achlnory of free government on thi~ continent. 
They lio at the .-e1·y foundation cf our poli:ical b
istitution1. Ther<' is not a meiaber of thb i:-reat 
-confederacy, records of wh<'s!? hie• 0 ry <lo not nm 
into territorial con<lidnn,.,~111lr1liin whueegc,.efn:
ment has under:;one ::ny c'sential mo<lllica•.ions, 
~o far ns ti'.e local law is concerned, in assuming-
the government.of what we call f'\tute aonrdgnty. 
.'We have an AmNkan la\.- on this snbjoct-a law 
w!iich proclaims that 1,0 J.:tical government fo th" 
Un1tcd Stal•'s-Etateand Tcrrltorhi.1-ns it is ba""d 
npon tho roi1ular will, so is it pPrmunent and iI1de
irtructible. 

But. let us adrnlt for ihe rnkll <'f tho nrgumcnt 
the position of Jutlgo DLACK th,,t -"tho Cqn~titu· 
tion rega.rds as ~~crctl all tho riJhts whicll a -.,iti· 
zen may.legally aequirn iu a State." If the Con
stitl<tion "re,jarcli" s!oves as property, why JiUlit 
the holdor of it to the Territorios ? If it hag foe 
a;anction of the supreme Jaw, why not giH~ it cur· 
:rency, if we mav so Rpeak, within tho entiro jllris· 
-Gictlon of that 'iuw? Aga:n, if the Constitution 
"regartls" 81aws ns property, no matter !:ow it is 
acquired, why docs Judge llr.Ae-t: instruct us in 
another part of Us paprr that "the snlJject black 
.:raeo is neitherbflnrl nor free hy 'irtue ofimy gen

,. , . .
era! !Hw ? Dut tne questmn recurs, evt>n nwn1t· 
1ing the theory referred to, wLrtl1cr it i• !he right 
of any citizen to take ·his slavrs to ll Trrritory, 

1 1. 1 ,1tm•l there c.aim rrotl'ct1.-,n fnr .h~_m "- i_it·__<_._ic 
:states are not bound to render under like circmn
stances 7 • · 

· Equality of rights - of all the people of the 
Union and of the. States is a fundamental 
principle of tho Govcrnmont. The Sout~ 
Invoke this principle ns the basis of their 
claim to hold slaves in the Territories, on the 
ground that they are the common pre>pcrty of the 
States. Tho qunstion is whother in applyin~ it, 
for that purpose, they do not in fact acquire moro 
than is consi,tent with the integrity uf tho rulo 
they urge ? If II citizen of a Slave Stato may take 
his slaves to the Territories, and exact protect~on 
for them, docs he not acquire rights thereby wluch 
are denied to the paoplo of the Free States? The 
former holds his property hy Yirtuo of the laws of 
Yirginia, for inslance ; . what prop~rt~ may a. cit~ 
zen of New-York hold m tlle Terntoncs by virtuv 
of the laws of New-York? Is it an~wcr~.d ~h.at 
the latter may purcha~e fluves . ui ~ Irg1ma, 
transport them to N ellrask:i, an~ 11old thcru 
as property ? This does not removo the 

· objection that the S!aYe States may under the 
·rule urged exercise powers of got"ernment
1where the Free States are utterly excluded, thus 
""'~-o_·~·-'" ~·~-·---~- ·-·~>• . 

certainly not to declaro what is and what is not 
· I L d f . d' . I 1 . ·' " property mt w an so. 8;ny 11: ivH ua m ue.mnc.e 

of the local law. But if in tlus we nn• wr~ng, it 
fo!~o;vs that Con;;ress pos~es~es fu!l at1tho,"lty to 
lee-is.ate onthe ,;Jicle suh;ect. , 

But let us admit, for the purpores 01 the arg1!• 
~ent, that Judge Ducx•s tl?eo!J'. of priv11te rights 
is conect; that slaYe~ acquired m the States may 
be taken to the Territories, and there held "like 
any other propcr~y,"-lhat by virtuo of t:ie c?rn· 
men prop•·ietorsh1p of the me~bera of. the Umon, l 

, the Slave States ha.-e authority to dictate what· 
i lav;s sh:,n be enu.etrod by the local governments on 

the sub;ect of Sluvery. The propI!ety, neverthe
let;E, .of excrci3in? such control. ~houltl be calmly 
co~sit!crecl. Policy may ~e s~1d !o counEel where 
pnnclpl?s co;nmand. Policy !ll'\'li<'s the marln~r 1 
to take m ~ail on the approach cf the st_o:m. ro;1- · 
cy counseh the gf.'neral to accrpt o: rc;ect a ~att:e 

' tendered by the enez:iy. Tho exer;i0~ of pol;cy is 
often necesrnr~ to gn·e £'.'cct to pnnci.plcs, or save 
thE'm from <acnt:ce. Is 1! sound pohcy t~ ;orce 
8L:n·ery t'.pon a people WIJ.o are opposed to.it., • 

Terntor:at governments are tomporary m t.ie.,r · 
. nature. '.l'l:o c:i:crcls~, th:n, over. thon! l..y tha. 
1 Sla,·c St~tes of supwor ~1!1hts with rP.'.~re~co to 

the ho'.drng of. slaves ther-.m aspropcrt5,.mus'. {If
neces$:tv terminate when they are adrn1;ted mto
tl· t' .- I 't 'h t • ~ ,. h8 .111

.1 0.'~ t ·lllOI~. t ~ ~or.I ~ -e.. ( ~.o.c~ ~uct j 
ng i s.!.garna ·al ~os.het' oca 0 1ill<tto?n Nor ou;e~_ds · 
faO 1tl1Jl~g ~n( 1or a m1P s:J s11or o canm 
man who has rir,cn above the influence of the ~cc
tional striJe which has ~o long degraded our politi-. 
en! •ystem will for a moment justify the policy of· 
forcing Slavery npon 511cJ1 communities. If the 
South desire the expansion <>f Slavery, it is fol!y 
to waste t'nergie11 upon its establishment o.-er 
those countries where their legal contrnl is so 
soon to tcnninate. If Sla\'ery l~ a blessing,· 
lei tl108e who would exter.d its infl.i-; 
ence confine their efforts to c•taiJlish it 
"here it can be mabtained. W"h;1t prud~nt 
man wculd builrl a house upcn property the pos
eession of which he c .. nl<l comm:.nd only for a few · 
months or yl'ars? Who would invest his money 
where the laws forLi<l the enforcement of obligi.· 
tions? What proJ>riety is there in nrnintaininz ti.a 
rk!:ht of a citiicn to hold his ~laves ha Torrit<>ry 
the people of which are opposed to slav.ery? The 
answer is doi;bly conclu•ive: No fen~ib!e person 
wi!lriskhispropertyin•uchaplucc; andifhewere 
to clo so, he has uo assur..UCC', even upon tho b~sis 
of the extremeet Pro-Sla,·cry con&tructlon of pri
vate rights, that it will nat be tnk():J. from him by 
the machinery of 8 State Goveritmcnt. We hold, 
the lie of enf\l)'.cing Slavery upon an unwilling__ 

------ -· ·-
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peorle, tiien, ~o be nothing more no.r less than .po
l!tical madnes~. T.i~re is not a gra111 of pract1c!tl 
sense in it. It is for more damaging in its effect~ 
Ppon the South than upon th': Nort'.1- It bring~ 
the former iuto contrn1pt, as it conv1.:.ts them of 
f:.iful ::.nd spa~modic efforts to e:i.urciee power with· 
Gut thf' po2•ibility of g-iv!ng permanent eifec'. to 
the principles \\"hich they profess to rC'ganl as im· 

chance· whatever of creating out 'of --~~ist:j 
ing Terri~ories, or those to ~c . acquired, :. 
another Sla.-e Slate,-except 011 the principle of ab· 1 
solute non-intervention by Congre$s, and absolu~c 
teaitorial independence. Nothing is more cert?rn 
than that Congress hereafter, no matter by waat 1 
party controlled, will never un<l:rtak.c .to oxtcn~ 1 

Slavery in opposition to local public opnuon, an~ if : 
the power is conceded to that bo<ly, we \'i'ould ills· I 

portant to their own welfare and to the commc:n · like to insure against its exercise it~ utter :outc~npt 
welfare of tite whole country. It wastes th~!r . of the wishes of any local commu111ty wind~ m•.ght 
encrofos ur-on the reduction of a fortres~ w hic?1 desire to establish slave institutions. In t!us new 
thr:.y" have agreNl to ubandon on t11e very eve of of the preponderance of the :i:ree. Slutrs ll~ ~on
theit· ttiumph. • gres• and of the character of tmrmgrant op1mo119, 

We must not be mi~appr~hendcd u:ion this pomt. \V8 h;.-e no difficulty, as friends of rpace and.har
We arc 1Jiscus>lng the policy of clai1ni11g t~c right- many in the whole countrr. without a smgle 
by ~lawholding St'.ltc-s to !told slavca in thos~ Tur· prejudice again"t Bla,very as it exist~, and consult· 
dtorle>' the populations of which aro acknowle<lgod, ing the highe•t. interest~, in fact, of ~laveholders 
to be ho~tilo to tho inoiitutiou of Sla,·cry. Wo ure 
condemning the effort which i~ being m:,de to :-n· 

· force Slavery upon HlCh a J'O<lpk, even upon ~tn=i· 
.. ly leg'Ll grounds. 
. Tlie roprnl of the J.H•<ot!tl Com1:rorui~e i~ 
: jn~tified, in om judgment, hy tae e1mplo fact 
' that it wa~ Rn uncomtitntionR.l 11.nd purely sec. 

tlonal enactment. It proposed to cre:llc two 
gov(,!1l!Uents, in fad; ono for tho Nortl1, where 
Slavery was prohi1Jited, nm! one. for the. ~011~h, 
where it ,vas permitted. It ord•uncd post!t\'O m· 

, e'iur.litics between the North nnd tho South; con· 
' ce<1ing to tbo lnttcr :i'..1.;,iluto freedom, but impos· 

ing upon tho fonnc;r nn 01\ions dictation hy an 
unwarrantc,l Congrrm;. In this 'iow, lhe rPpeal of 
the net war. dnnantle<l, 011 ~he pri~ciplc o~ doing 
rcn~ncc by the return of ~foton goons. h \\a• ihrn 
to tl:e integrity of tho t'"nion, the fun,hincntrJ 

themselves, in :.irri\'ing at the conclns10n that the 
Sor.th, instead of the North, sh?uld be d~arHy h?s· 
tile to Con""rcsslonal inten·entwn, and snoalcl lll· 
sist, 118 up;n a legal ri;:ht, inv?lvin.g _H1;cir p~otcc· 
tion in itg enforcement Rnrl their rum u1 its f:ulure, J 

upon tho completest authorhy of all loc~l comm~- i 
nities to decide for tlwmselvcs what •ha1l be thr.•ir 
domestic institutions. . . 

Perhaps in the whole range of the s'.ibJed dis· 
cussed tli~rc is iiot a more profitless pomt of CClll• 

lioversy than that which i8 involved in fix.in;; the. 
tenures of Slavery. Tho labors of the Attorney-
General upon this branch of his ar"mncnt ~re suf- , 
ficiently origfoal to invite examin:1tion. !1.tter de- j 

daring that the black race is neither hond or fr~e 
by '"irtue cf any general law, ~o defines the n:·e 
to be thus: "That portion of 1t (the b!.1ck race) 
which iij free, is free by virtue of mm!'- local rcgn· 

prlncil'lcs of which hnd h<'n1 vblated by the crcn· I iation antl the ela\·e owes service for the >ame re:t
tion of an arbitrary line of_ ~lidiaction bet.ween th_0 
same poork...t111's <£.S:Q.;ll·Wlg tho conflict of op· 
po€i11g !Ol-Cc•3 ill tho same poihical famil,-. 

lI:,.tl the )Iis:mni Compromi'c bren enacted upo:1 
c.ornpctcnt authority, the Scu\h would ha\·c harl 
110 occPBion to ask its repe"l. It WM a measme 
wbich, to a grGat extent.; proluci cd tho f:onth 
i•reinst the cnormt•R> pr.,ponrlerance of N'orthorn 


1 and Ecropean emi;::ratiO!t. The pub!tc Territories 

thrown open to free iugrcgs, and there can bo no 

quc8tion abont the £ectioual pnr~y that will control 


, them, ('specially up to the l'.Iis~ouri li!1c, \Yhid1 
i \':as a wall that ~n a1h~nturous. fow only- woro 

likely to O\Crcomo. · , · · 
The Tenitories are opAn tn· general emigration. 

There i3 no power Oil cnrll1 _that can chango this 
l~w. !t follows that public opinion ill the Territ? 
nes will be cont roll?<! liy the character of en~i· 
gra?ts, a large mnJonty of whom ~re r:-ally hostile 
to Slavery. We may as well sd1mt tlus much, and 
in admitting it wc conctJJc that a large majority of 
thc new Stnt&.i now in process.of formation will be 
v.l:nt we .eoll Freo Slates, will senJ Pree Stato :e
prescntatn·cs to Congrnss, and fix foreHr the O)llll· 

ions of th~t bodr toucl:ing the forcr.d exteMion of 
Slan;ry. · • . • . . · . . · 
· If we arc rlgJ.t 111 thnP gmng a practical ,·lew of 
the .~ion uf SluYery in the Territ.orics, a~rl in 
CJd,1!J1,.mg tho future cl:aracter of Congress, it fol. 

' ton."' Ily thLi law tho normal cond!tion o~ the 
black race i~ that of eervitmlc ; certainly so if the 
portion of it which is free is free alone " bJ'. ~ irtne 
of some local rr!l:ulation." Judge DJ.A.CIC has !cf~ 
us in 110 <loubt of his meaning lty aduing the con-
eluding worJs of the sentence quoter!, " und the 
slave owes Renice for the s:i.me re.ison." Wh:!t 
reason? Eeca'.rne he is not inc!Ullcd in thi.t por~ 
tion of the race made flee by "local regnlatkin.' · 
It is not often that controvcni<'~ are so nict'ly 'bl 
anced as to leave the wrong all on one side nnd 
the right r.11 on the other ; but we believe Cie At· 
tomcy·G<'ncral has, for onre at lo:-.•t,prcsc;1tect :uch 
nn c::rnmpie. IIad he defi11<.Jd the rule to be precisely 
the reverse of that laid down, he woul<l have ef· 

, frctcd a uearcr approach to the truth. I.et ns re· 
' nnnnge the commcn~ary :mJ make it rea~: '.' !11at 

ortion of the Black race hound to sr,rncc iq neld
f,y '"irtne of some local regulatlon ; ai~d that po•· 
t'on ofit which is frer:>, is free bcc:m~e Lie local h11T 

i:~.s not en8 Jo.vcc1 it.'' Slavery cxi•ts ~olely by' ir 
tue of the local Iaw,-and we re~pcctfolly suggest 

1 
that it woul<l promote th:- hi<;hrnt intcrcs~ of ~lm·~-. 

1holders and add to their permanent socunty if 
,- they would confine it to tho local governments 

1which have the power to cst:c.Lli~h it. Neither the 
Federal nor State Governments have the power, nt 
alt events, to control the suhj<;ct beyond tha pe1i<,d 
of adini~nion into the Union of the new f:!t:ites ; a 

lcws that ~he Sout·h· have only to !ako on; more: fact which, in the minds of sensible mm, will go 
!!lcp In their lmpoliltc career of forcing the rights of for to condemn the policy of forcing t'l»~ery into 
6laveholdcrs, and that ls to appeal to Congress for the midst of hostile local opinior.s, arvl to jU&tify 
protectkn of sla'l"e property, cxcc1it under tho OX· the doctrine of Congm~sional noa·intervrntio,1 
tr:.dltion article of the Constitution, ar • ·ltey will snd·self-govemment L1 the Tcrritoriee. 
have nccompli>hed- all the evil that a n1istakc11 . All,that is 1;aid ng11in;;t the polky of int,ruetbil" 
zeal (or Sla,·~ry is eapablo of effecling. If Con·.', the control of private rights to Terdtcrial bo<lici;. 
frl'CSt< gain• jurisdiction of the subject, on the appli· nnd in defence of the Rtatr'" ::a i.ha safer gu<>r<lhms 
caticn of the South, it b co.sy to see, at least, that thereof, has very litllc force. The people, in point 
the pqwers. of that body will not be cJ.:erci>ie<l for of fact, nowhere cxcrciso that discretion at the, 
hs belJ.r.fit or advantage. polls which is pres;.imed to ce>nstitute the govern-

On th" c;>thcr_ hand · the South haa n<:1 ir." rinciplc of our elective S;[~tcm. A Yast horde. 
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of professional poiiticinn~, stin).uhitcd by intcregt 
ambition and hablt, do morn of tho wori!. of rc;i! 
govHmnrv.t than the people therniHJ!rr~. Thcv 

,
control elections :.nd lcgiskt'wn, and ctpounrl aurl 
enforce laws. This cbs~ of pcrsoa3, :N°,irlh and 
South, have 1nad.e the "S!avf'ry quostio~1 '· a re'.\l 
· d f · 1 f1: 
mstca o an imaginary 'imculty; and Judge 
IlLACK has contributed hi~ sharo to foe work of 
keeping it alive, in the face of th~ fact thr.t it \Vas 

faet lo~ing ul! interest as a practical matkr of dis
pctc bcjwccn the two section1 of the Un1on. 

'fhc policy of Jud::e BLACK, whe:her he "O c,,,1_ 
..,. "' ~-

Fi<lers it or not, is certain to force on t11.<t '' irrf'

Irres3ib!e confl:ct," cf wLich we lw•·e heard eo 

. much "l>et\\"'rfn the cppo<ing fo:ccs" ofI'rec:lom 
and Slavery. This is evinced !Jy his effJr:a to car
ry that ine!itution Into comrnunitirs whfce he 
kfo,vs it cnn have l'nly a •lckl~ an:l tc·mnorary ex-. 

0 " 

istencc. There is no 1·o~•ible pobt cf cc:illkt l>e
twcenj the Free ancl the Slave St~tcs so lo:i.g- :;s. 
thoy are limited to their own jurislll~tio:ls ; lt i~ 
only by forcing the juriodiction of the lat!M over 

dL,tant communi:ies that <:ifficultics of a serious 
nature tire eni;-emkrcd. And what i:;, i:l reality, 
the churactn of those com:nun::ies that they 
"honld be go-rerno?d by ford.;n kws :m:l in.9:!tll· 
tions? They are matle up of t!ie citLrnn~ of t!i~ 

old States. The.y are an eJucatecl, enterpri~lng, 
nctive reo;ile. · They have had expcri~nco in tho 

hiild citieii, regulate the gmoral hufincos of tha 
community, promote indu~trr, puni;h c?lmo an'l . 
enforct> oblig:~tivns. The Kan•~s-Nobr;ish. ::ct, in: 
oqranizing thO'!e Tenitorirn, left the poopk !Uzre. ' 
of pnfoctly frrn to form aml re;,;utate t!wir own 

domestic institutions in their own way. h~'" Jl:;. 
CHANAN declared to the Cincinnf:ti Co:l"l'er.tlotl 
whi~h nominated him for the Prc,itkncy: 

"Th!& lcgislntion is fonn'1c1 upon vrinc.ipk' as 
m1rknt as flee GoYcrnmcnt it•elf, and iu acr.o;·,fanr.e 
with tl•em, has ~imply tlcclard tlrn( the pwp:e nf " 
TcrriturJ, likctf..?sc ofa State, ,;lrnll clccido ior tUein· 
sclws wtctiler Shivery ehall or •lrnll uot exi6t wtth'n 
tl!eir limltf." ·• 

· As late :rn the 2J of .July, 18.iq, Mr. Tnom:~, iii" 
the Senate, on tho motion to lTfor the sptda\ llJ3.<· ' 
&oge e>f thn Pre8i<knt communicating llw C:uusti- ~ 
tutiu11 of I\:an«<•o to the t!ommitteo on TouiLudc.,_
said: 

"Thry [the pcop;c of Kansas] wrrn left pr.rfec•ly 
freo to make their uu•11 in.<?titutium!r, witi,ont inter~ 
frrence !rum C:ongrc s~, wh!ch hnd tt..i;n1 mnd ht Jio.:10
tlJ.e r;gl!t to pre>r.1ibe them nnd "'Y that the)' shoulrl 
not. In 1&20 C«ni:m•s• ~aid: •Ko mr.ltflr if c1·ery 
man ill Io:ansas, if e1·cry man in illinMmta <10sircs hls 
lustitution to suit hinwf'!f on the subject of 8larnrr,
lie shall not be allcwccl to do su, but we v:ilt do it 
for them.' Co1wre>s ascum<·d, "" a rn:i.tler of cou
~cirnce, that it" fl~ its <l11ty to do this for the f)eople, 
To that we objccteJ. l\'"t~ dn:icd tho pow(._r find the 
11vlicy. l!pon tile question of power we Lwc !.e<:n 
1mli11t:dm·d l•y the Courts, foe expouil'lcrs of the law; 
on tl•e policy of the mea"nrc "'C havo been ckfonJe.~,
by the highest trfounal known to the country, tho 
people." 

lllr. 'foo:1111s maintainrd the rloctrinc of l\fr. Ill'"· 
CIIANM; in l85G. thP. Rel rnforrcd to by 11,,. latt~r,
imrl that Congress in dise.vowing its antf!ority to 
kgialatc for t!;o territories, 1leclarC'd, "that t11r 
peorte of a Territory, like tl·osc o.f a S,nlc, ,,hall 

, drc;tlo for thcmsrh·es whetl.er Sla,·t•ry aha!l or 
1,; sbll r.ot exist wittin their li111its." 

'IJ;e Attom<'y-ne11cral. on the otJ,~r l1~n·~. ,,J,ile
he i• err•r>hatic in the dec'a•ution th'lt "the Con. 
stitu:Jon ·does not e•tab!ish Rbvcrr in the 'l'errito
ri<J"i n·n ~nywh~rc '.l!se," and ii; P'l'''llly ~.\:plicit ill , 

, the opinion that local Goveniments-are powerless 
over the whole subject, insists that the States can, 

/ ~h ;{{~~~~~{g~~81~~v:h~o~·ilr~g:i~t:i3!~~~~b~~ 
1 tliat the Federal Constitution protects and up-' 

affairs of Covermnent. They maintain social irn•l :1 holds it, when thus establisheJ, in defiance of the 
political order. They a<lminhter u;ion e~~3·,rs; fix j institutions which both Mr. TOOMBS and Mr. Bu. 
the relations of hm;bancl snd wile, guardian nn<l CHA.NAN concur ht saying, the people were free to 
w:ml. They organize Echools and churches ; tlwv !1 make. If the Attorney-General will so alter his 

0 1 "opinion" as to deny the power of the States or, 

S!aYcry wus the only qnestion rnis~.l. 1''.1c : ground that a majority of the poople did not par
1i.cue of the canvass of 18oii had Lc""cll ma<.:e np b<>· ticipate in the prelimbary election~, and of fraurl, 

tween thorn who nominated Ur. PaE~JONl' vnd i
1 

which was alleged to have taluted the entire pro-

Territories to confiscate prirnto property and In· 
~ioL tlmt Slave properly sl1all be re;;arJc<l und held. 
like any "other chattel," it \~ill at least bo con,, 
sistcnt with itself if not entitled to the merit of 
logical and convincing argument.

Now let us examine for a moment the prnctical
operation of the principle that the 'l'Nritorial peo
pie" must w:iit till they get a Constitntionul Con
vention or the machinery of a State Governm8nt 
into their hands" before they can exercise the 
Jiowers which arc resen·ed to the State. . 

Abollt. two years ago the peopk of Kansas · 
adopted a Constitution, organized a Sta1e Govem
ment, and applied to Congress for admission into· 
tl,e Union. The application was resi,tecl, on the .. 

them who nominated Mr. BUClIA:i.!.'!' up~ti foat 

I 

f~ncstkn lllone. .All otbcr frropr.rt;' ialf,rn>lE were 
rrgarcled aP 1p1ito ~afc under the c0ntrol of local 
I.<g:slatu1es. In usillg thia emphaiic a.ll explicit 
1'.iiguagc :Mr. nc:nr.n;.Ax intcnclt>d fulir lo !ncl,1:,;e 
tlw prind•ile of Tenitori.tl seli-gu•cnanrnt, anrl to ' 

I (;0lltlemn and rcptH]h.te the whole scheme o!' Cun· 
!Hr>sicnal intervPntion. It" flS n0t a flllUti,j::t of 
ro'ky wiih the nominee ; it wa3 a inattc1 ol p~;,1• 
rirl<'-a .. pincipltl as aa.:ient as free :r•JV(\ Jll!lrnt ' 
itself." It would he nnfair tie h1.•ld ,T udge Dr.ACK· 
n!ofon;.ib!e Jor thc&c oph;i.~11~; Lnt it. i; wlwllr. 
jlil>t to Lo)lcl Mr. Ileen ANA N rcspousihlo for tl.J<L• 
pupH of tho. Attorney.flrnNal. 'l'hP bt:cr. "'i!-' 
wril'trn mirkr the rrc of the l'rnfiitltmt. It"'· rn 
fret, his revised opinions upon tlw whole 8,;hjcct.
Tlic~ differ widwly from f.ho>:<' uttfm·d to the l!ia· 

·. :. · • . ·, d , i ·A· "'l' "' l · 1oru.uti. Convrnt1011, nn ot:r c ii-.tr ,a ic1 ..u' c.1,s .o 
113re1t11n ''"1.icthc,r ~he ..iuclii;me1'.~ 01 the ~re•><•~t~I 
was not 'r1~ 1r;1«:ll h<ttc1 111 l 66 than m l~u,, 
We arc; <'l'r~um lt wa~, cnm to the C>:lc:i.t of h;"·1n; 
been rif;Lt m the former and mtcrly wrnn;; 111 t!.iu 
lntt~r year. . .· • . . 

.We havo n?tlimg_to say a~nut t.hc i_nc.H><1,te11cx 
of tl•e Pr<'~tdcnt m clrnngrng ht~ np.ws; btit 1, 
mi>ht hani been better to alter them fro•11 wrou.:r 
to right thnn fron.1 ri;l1t to. \~·ronz. W!1. h'.!Vc :w 
respect tor tlcat kmd of cu11s1st011cy \\kch ma1!I· 
.tains opinions ut !he cxpcn.0 e of trutll nnr!j1:s:icil; 
certainly nono for that iucon>istcncy w hicli, in the 
purnuit of a rartban ol>ject, alJ~1Jtlo118 hut!L un<lrr 
like dictation. - . __ '-~- __ · 
---- ___ 

cee<ling-s: Judi;e J1LACK and his friend•, including·
:P.lr. BircFANAN, su~tainecl tho application, on· 
tho Lases mainly, tJ,at it was the ri;;ht of the peo-. 
pl~ of Kansne to form and regulate their domrsti.; 
mstitutians i.n their own way; that the a!legecl I 
"majority" refused to vote, and thereby worked 
Iheir own digfranchisen1ent; thnt the right of the 
people being perfect, Con:rrcss could not go bc
hind the election returns and determine whether 
fruurls h~d _been committed or r.ot. T!1e npplic:i- 1 
ti~n w~s re3cctccl. A year rnd a half has pa~seu; '. 
t'.ml'." P"~ cent. hus been adued to tlw ~opu}at1on of 
tho ~c.mt0ry i 1wery departmei:t of Its 1n~us.~ry _, 
l1;i3 bvcn wo;1ucrfully ad'.ancccl, lnrgc romm.r~ial 
cuics ,J1avr: n~~n up .therc:n; ~cho?ls and chnrchi:-: 
or!'.!'ll•7:ed, rmlroarl;' cor>"\~n Aerl ;--01~ nntl la 
mcmt"med. N~rw1lhstanc.m!l' .the~~ _e\IJ.enc~s ~f, 
progrc~• 1md.en,1ghienment, it is no,•, marn~a1ne , . 
under the new theory, thr.t tho peop,e ot l •.ansas 
nrc incompetent, by rrason of lack of expenence, 
intelligcn.ce and lntcgrity, to exerc.ise the Ofdinar:v.. 
f t" of government over their own rights ot ,. 
~~c:~~~ aiici. thnt it is safer to intrust those· rights 

fo the ,?0 ;1tiol of 8 di.tant amt foreign logielativti 
bcdy. ny this rule the people of Kan•as w~re · 
hon~ 8tJ d!pnble, worthy, and so inve;ted w1th 
sovereipi politicul power, that Con:rrcss t'on!d not 
even qu.Estion the forms un,Jer which it was c:rnr
cised in the year 18JA; ancl without a.uthoritr, dis· 
honest incapable and untrustworthy 111the1 i;ll of 
1859. 'what a beautiful aoJ harmoniond sy~tcrn ! 
To-clay pnfrancLised, to-morrow 1fo,francl,ised I 
.All tllfo is the operation of the samo Jaw. under the 
eame J.'edcrnl Aclministrntton, bv the ad·rlce of the~ 
~ame la"· nlfi~f the Goverm;1ent. 
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gn.ciou&ly intimated tha.t a similar dem11.nd from 
llISTORY VINDICATED! «>ne of" the leading Republicans" might perhaps 

A LETTER be favorably considered. Of couree, that puts 
TO THE HON. STEPIIEN A. DOUGLAS ON HIS Wlfl out of court ; but whom does it let 

• 	 "HARPER" ESSAY. in 7 I cannot tell. ·Republicans are rather 
-- . . llJlUsed to being led ; hence a natural 

••MR. SENATOR: , Ycu~ late m11g~zme ~cle on itcarcity of Republican leaders. Gov. Seward, 
Popular _Sovereignty m the T~rr1t-0nes ~as al· to whom you seem willing to accord t!ie character 

re._ady receive~. adequate attent10n. That it ~as C>f a leader, is known to be absent in Europe, and 
failed to co~c1liate opponents, but has r~ther in- mot likely to return for two months yet; so is Mr. 
o~ea~~d their _number and confirm~d their resolu· f!umner; other " lea4i_ng Republic~ns" are hardly 
tion, 1s now evident. It bas had this result both_at within easy reach of the documents essential to 
ilie_ ~orth and and at tbe South, and f~r a very m- your aystematie refutation.· Yet it seems to me 
telligible re.1.son. Most of the Amencan Peo~le illlportant that your misstatements of fact should 
":ho have any purpose whatever, ~arnestly desire })e clearl ex sed even thou h the bsk should 
either that Slavery should or that it should not be 1 'I po ' • g T 

bl d t
0 

diff ·t lf th h th F d al T iev· ve on one 110 far from berng a leader. hough
6!~ .e ' ~se 1 8~th throug eth e edr b _er· tile )ages of Harper are shut against me, and those 
nwnes, grow mg w1 e grow an erng · . f Hi 
strengthened with the strength. of the American who have read your mo?8troua perversion~ o s· 
n bli y ,, · diili t t thi to...,, will never see their exposure, I am impelled .nepu o. ery 1ew a.re m eren o s over- .,, . . ti 
'ahadowing issue; few except professional politicians to un~e~ke the bsk, confinmg myself stric y to 
even affect to be. You preaeh, therefore, the gospel the historical features of your essay. 
ef indifference, of negation, ofimpotence, ta mainly . Your fundamental proposition is this: The genius 
anwilling ears. I cannot· feel, in reading your and spirit of our free institutions plainly require 
lucubration, that yon believe it yourself. Think that the people of a Territory should be enabled and 
me not uncharitable, but answer to yourself this encouraged to establish aud maintain Human Slav. 
question : Suppose you were officially apprised ery on tbe soil of such Territory, if they see fit. 
~at a majority of the Squatter Sovereigns of one of T.he Republicans deny this, insisting that no Gov
eur Territories-' we will say Ut&h, for example- er:nment has any right to ~eprive innocent human 
liad voted that the minority should be reduced beings of their. liberty, accounting and holding 
to and held in Slavery for the benefit and in the them the mere chattels of others. They deny the 
aervice of such majority, and had proceeded wight of any Territorial Government to establiah or 
to enforce that determination by fire and sword- 11phold such Slavery, insisting that Congress is in 
would you, as a Senator, hesitate to decide and \G~ty bound to prohibit and prevent any 1uch injue
dtlclare that this rapacious, iniquitous purpose If.ice and mischief in the Territories which are the 
must be zesisted and defe:.ted by the power of the eommon domain of the whole American People. 
Feder&l Government? I know you would ·not. ~n this main question, we are utterly, irreconcila
You would, in that caee, inevitably recognize and ly at variance. I do not propoae to argue it, nor 
affirm the duty of Congress to maintain Justice in review your arguments upon it. But you pro
ihe Territories-to protect every innocent man in ed to a1sert, and to make history uphold your_as
the peaceful enjoyment of the fair rewards of hia 11ertion, that your doctrine is that of the Revolu
flWB industry, and in the poasession and enjoyment tionary Fatbera-that the Revolution was made in 
.~f Liberty, F11.mily, .and honestly acquired Prop- jts behalf-that it was paramount in the earlier and 
erty. The matter is too plain for argument, too purer days of the Republic. On this poini I take 
certain for doubt. 14 then, you uphold the right iMne, and appeal to the indubitable records. 
ef some men to hold o.there aa slavea in the Terri- Jlere is their testimony: · · · 
;toriea, you do it on the assumption that those The IXth Continental Congress, under ·the 
enght to be muters a.nil these slaves-that the Articles of Confederation, assembled at Philadel
Elllve h.wa of Virginia or Texaa have rightful force phi&, Nov. a, 1783, but adjourned next day to An
,and effect in Kansas or New-~Iexico-or on some llapolis, Md., where it was to have reconvened on 
other ground than the n~ked assumption of "Pop- the 26th, but a quorum was not obtained until Dec.· 
·" ular Sovereignty" in the Territories. That, you 13th, and tbe attenda.nce continued so meager that 
must allow me to teH you. is but a. politician'• JlO importantbuaineaa w111 taken·upunti1Jan.13th, 
,&clge, devised in 1848 by Gen. Cass, under the 1784. The Treat'/ of }'.ndependence and Peace 
11pur of a pressing danger, an urgent necessity, 'll'ith Great Britain was unanimously r11tified on the 
ani only accepted by those who discern in it a 14t4-nine itates represented'. The House was 
,•eans of escape from similar perih-a handy neck- llOOn left without a quoriim, and so continued most 
7oke · to enable them to carry water on bvth ef the time-of course, doing no businesa-till the 
shoulders. The Sovereignty you defer to ia that lat of March, when the delegates from Virginia, in 
•f a political necessity, not tha~ of the People of pursuance of instructions from the Legislature of 
&he Territories. .· ihat State, signed the conditional deed of cession tG 
• . But I do not propose to traverse all the logical Slie Confederation of her claims to territory north
aubtleties and hbir-splitting distinctions of your late west of the Ohio River. ·New-York, Connecticut, 
·elaborate essay. I did, incleed, at one time cherish· 11nd Maasachusetts had al.ready made similar eon
• ltrong desire to reply to it at length through the cessions to the Confeder&tion of their re1pec-. 
pagea of the magazine. which gave it to the world; tive claims to territory westward of tb.eir 
hut, on intimating that purpose to ite editor, I was J>resent limita. Congress hereupon app1Jinted 
clenied .a hearing in hi.I _columna,_ though it was Messrs. Jetferson of Virginia, Ch11ae of Mary. 
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...-,.~..,_______ ,. . 
land, and IIowell of Rhode liland, a Select Cotµ . -Is this a statesman's reading of American ;His
mittee to report a Plan of Governme;i.:t tor the tory for the instruction and guidance of his conn-. 
Western Territory. This pl-in, drawn up by trymen 7 It certainly reminds me strongly of a, 
Thomas Jeff.irson, provided for the governmeut of blackleg turning up the knave from the bottom gr 
all the Western Territory, including that portion middle of his pack as though it came from the top. 
"'hich had not yet been, but which, it was reason&.- Who could not prove anything he wished by such 

- )>Jy expected, would be, surrendered to the Confed- · ' unscnipuloua manipulation of his authoritiea 1 
eration by theSt&.tes of North Carolina and Georgia -But there is no denying the fact that the last 
(and which now forms the States of Tennessee, Continental Congrese-th&t of 1787-did unani
Alabama and Mississippi), as well as that which ha1 mously pass Nathan Daoe's Ordinance for the Gov
already been conceded by the more northern States. ernment of the Territory North-west of the Ohio, 
.All this territory, acquired and &s yet unacquired, whereby SIAvery is peremptorily excluded from 
Mr. Jefferson &nd his associates on this Select said Territory in the following terms: · 
Committee proposed to divide into seventeen pros- "There shall be neither Slavery nor involuntary; 
.,ectiwe or near (embrvo) States, to 4jae_h _o__f_w_hicb servitude in the said Territory, otherwise th.an in pnn

1 " - ' - . · ishment of crimes, whereof the pa.rties shall be dnlf
the Report gave a name, eight of them being ait. convicted." · 
uated below the p!lralll'l of the Falla of Ohi» How do you. get along with this 1 I will quote 
(L<•uisville, Ky.), and nine above that parallel-.. your very words. You are seeming to argue that 
which is very neatly the boundary between the by the term" States," or "new States," the Con
pre@ent Free and Slave States. To all ·these em- gress of that day often implied what we now desig
bryo or new States, the Committee propoaed to nate as Territories, 11.nd you say: , 

I th• ..._. ti " The word ' Statea' is n1ed in the •une 1ense in the Ordinance app Y 18 resuIC On: , of the 13th July, 1787, for the government of the territory north- . 
"That after the year 1800 of the Christian era, there weat of the River Ohio, which was P•'"'" hythe remnautof t!'e

eh-'! be nei'ther Slavery nor involuntary ••.rvitude in Congress of the Confederation, sitting in New· York while 118 
"'· ~ mo•t eminent members were at Philadelphia, ae delegates t.o ~he

ft.DY of the said States, otherwise than in punishment Federal Convention, aiding Ill the formation of the Conttitution 
of elimes whereof the said party shall have been con- of the United StateL" ' 
victed to be personally guilty." -Let us see about this:- Yoll give .us your bare 

April 19, this reported plan c11.me up for con- 1 word for this belittliog and setting aside of the 
sideration in Congress. lUr. Sp!light of N. C. Congress of 1787, as a mere "remmmt." There 
moved ihat the above-qll1'!ted pasuge be stricken may be those with whom your assertion 1uflic?1! 
out oft.he plan or ordinance, 11.nd Mr. Read of S. C. but I prefer to look at the record.· . .. , 
seconded the motion. The question was put in The Ordinance of 1787 just referred to, and con
this form: "Shall the words moved to be skicken taining the inhibition of Slavery quoted ab_ove, 
"out stand 7" and on this question the Aye and paesed Congress on t.he 13th of July; and, on re. 

INoes were taken, and resulted as follows: curring to the journals, I find.the vote on it. passage·
I N. HAMPSHIRE ••••.• •• Mr. Footer.••••• •• •• •••••• ay l ..J.y. ~Aorded as tiollows: .
I . Mr. Blanchard•••• ••••••··•Y l • ~ 
' !fASSACHtJSETTS ••••••Mr. Gerry•• •••••••••••••·•Y l ..J.y lll:ASSACHtJSETT• •••••••••Mr. Holten..............ay? ..J.r. 

Mr. Partridge ••••••••••••ay j • Mr. Dane ••••••••••••••••ay S 
RHODE lsLAND •••••••••Mr. Ellery................ay l All NEW·YORKoo••••••••••••·Mr. Smith•••••••••••••••a11} 

Mr. Ho•ell •••••• ••••••••ay S • • Mr. HarlDg•••• ••••••••••ay .A.JI. 
CoNNECTICVT,,,,,,,, ••Mr. Sherman••••••••••••• ay l Ay Mr. Yatea •••••••••n••••no . 

Mr. Wadeworth ••••••••••ay l • NEw·JERSEY•••••••• •• ••• ll!r. Clar1< •••••••••••••••a11 l :,. • 
NEW· YORK ••••·····~··Mr. De Witt,.............ay l ~y Mr. Boheurman. •••••••••ay S 11 

)Ir. Paine. •••••••••••••••·BY j " DELAWARE,,,,,,,,,,,,•••Mr. K_eam~Y••••••••••••ay l ~JI•
N JERSEYEW· . •••••••••• lllr. ~le••••••••••·••••••~· k ayI* Mr. M.1tcheU.,,,, •• , •••••ayj 
.PENNSYLVANIA. .........Mr. Mi:fllin •••ew•••••••••&Y VIRGIHIA••••••••••••• ; ••~Mr. ~ayson. ••••••••••••ayI

Mr. ll!ontgomery ••••••••• ay ,fy. Mr. R1cnard Henry Lee••ay ..J.11. 
Mr. Hand••••••••••••••••ay Mr. Covington .. ••••••••••ay · 

MARYLAND ••••••••••••M1, .McHenry•••• •••••••no l No. · NORTH C.utOLlllA•••••••• Mr. B!ount..............ay l A.y.
Mr. Stone •• ••••••••·•••••no S Mr. Hawkina••••••••••••ay J 

VIRGINIA•••••••• ••••••• Mr. Jefferson.••••.•••••• .ay} SOVTH CA.ROLIN.A. ... •••••Mr. Kean••••.•••••••• ••ay l .A.y.
l\.lr. !lardy•••••••••••••••no No. 1 Mr. Huger•••••••••••• ••ay J 

~ )fr. Alsrcer•••••••••••••••no GEORGIA ................... Mr. Few ··:•••••••••••••«11} ..J. • 
N. CAROUX.\ ••••••••••Mr. Wllliameou•••••••••• ay l Diuid.<4. Mr. Baldwm ............ay 11 

Mr. Bpalght ••••••••••••••nof -Here was Virginia and every State south of 
s. CAROLINA•••••••••••~~: l:~~.;;;a:::::::::::::: JNa. her represented &ad voting-voting unanimously 

*No quorum. · ..: te t fJ N
Here we find the votes sixteen in favor of Mr. Ay. The only nega ...ve vo eas came rom ~w- , 

Jeffeuon'a restriction to barely se?Jen against it, York. It ie quite true that New-Hampshire, 
and the States divided six in favor to three &git.inst Rhode Island, Connecticut, Pennsylvani&, and. 
it. Bnt the Articles of Confederation (A.rt. IX.) Maryland were not represented on tms vote; but 

the first four of them had unanimously voted to 
' required an affirmative vote of a majority of all sustain Mr. Jefferson';i original reetrictwn, and no 
: the States-that is, a vote of seven States-to 

man can doubt that they would hlive voted in 1787 
! c&rry a proposition; 10 this clause was defeated as they did fu 1784, oow that even the Carolinas 
! through the absence of one delegate from New- · and Georgia kad come over to the enpp&rt of the 

J eney, in spite of a vote of more than two to one : b b t fr 
policy-of Restriction. The mem iw~ ~ sen om

in its favor. Had the New-Jersey delegation been their seats in order to attend the Bittmgs or the 
full, it must, to a moral certainty, have prevailed; Convention at Philadelphia were Ru.fus King andIhad Delaware bean then reprei:ented, it would . Nathaniel Gorham ofMusaehusett.e, William Samuel 
probably have carried, even without New-Jersey. Johnson of Conaecticut, Mr. Madison of Virg{nia, 
Yet it is of this vote, so given and recorded, but. and c. Pinckney of South Carolina, aoo. poe~bly 
by you suppr~ssed, that you· say, in yo;ur account one or two others whose names I have oot detected 
of the action of Congress on the bill, after &mpli- -for I ean find no list of the .members of the Con
fyitig on the ordinance na it passed, and claiming gress, save as I pick it up from J?age to pe.ge of tll.e 
it as an indorsement of your views: , journal as they se%ral. ly drop ..ped. m. from day to day. I 

.. The fifth article, which relate• to the prohibition ol lllave'7 That a few. members of this Coll\,'7fess w.ere trans.aeter the year 1800 hafting bun rejec~tl by Congra1, Ael'W be. 

cam• a part of {I.. Jejfer10nia" Pl.an •I Gott.r..,,..111 for r"'1 ferred to__ll~k in_the Conv~ntiol! !_ii ~~e~t in no 
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single mstsnce was a' State left b;" w~h tranllfer Ull• i 

represented in Congress, nor is tl!Ne a ahadQW of 
reason for supposing that the Slav<Jry Inhibition 
embodied in the glorioo_e Ordinance would have 
been struck out or modmed, had no Convention 
been sitting. What becomes, then, of your sneer ' 

, at " the remnant of the Cm::gress 1" 

-Here, then, we have two distinct declarations 
by overwhelming mBjorities of the Continental Con

·n "av~~ofthe prineiple of 8Iaveryinhibitiongre8s l " .... 
,the first, by more than two to one (though not , 
enough to carry it under the Artides of Confedera- I 

tion) acting under the lead of Tli.amas JetferBon, 
backed by such men as Elbridge Gerry and Roger 

Sherman' aslembled directly aft.er the close of the 

Revolution, and while New-York was still held by 
a British army·, the second, by a vote of eight States 

to none in the last Confederated or Continental Con· 
grees, sitting in New-York simultaneously with the 
Convention which framed our present Federal Con

~titution at Philadelphia. Here are two explicit 
aftirmstions by the Revolutionary Fathers ef the , 

f 
righi'.' and._ duty of Congressional Inhibition O ' 

AN ACT 1o provide for the government of the Territory north· 
~ 	 wPat of tlte river Onto~ 

Whereaa, In order that the ordinance of the United 
States, in Congress assembled, for the government of 
the Territory north-west of the river Ohio, may continue 
to ha'IJe full effect, it is requisite that certain provisioll8
be made &o as to adapt the same to the present Consti· 
tution of the United ~tates: , 

Be it enacted, 4'c., That in all cases inwhich, by the 
sa.id ordinance, any information is to be given or com· 
munication made by the Governor of said Territory to 
the United States in Congress assembled, or to any of 
their officers, it shall be the duty of the said Governor to give such information ana to make such communi· 
cation to,the President of the United States; and the 
President shall nominate, and by and with the advice 
and consent of the Senate shall appoint, all officers 
which by the said ordinance were to have been ap· 
pointed Jlfc the United Sta.tea in Congress assembled, ' 
and all o cers so appointed shall be commissioned by ! 
him; and in all cases where the United Statea in Con· ' 
gress assembled might, by the said ordinance, revoke 
any commission1 or remove from any office, the Presi· 
dent is hereby aeclared to have the same powers of 
revocation and removal. 

§ 2. And be it further enacted, That in case of the 
" death, removal, resignation, or necessary absence, of

the Governor of the said Territory tlie Secretary
thereof shall be, and he is hereby, authorized and re
quired to execute all the powers and perform all the
autiee of the Governor, during the vacancy occasioned 
by the removal, resignation, or necessary absence of 

S!&vel')' in the Territories. Can there be any hon- the •aid Governor. 
est donbi; as to their views on the mbjeet 1 Approved Aug. 7• 173"" • GEO. WASHINGTON,,' 

· ·-But th.:i Fedeu.1 Constitution was framed and l -Are you reading, Jl!r. Senator 1 Here is the 

adopted: perhaps this abolished or modified the 

Power over Slavery in the TerritQries claimed and , 
el:erci~ea by the c~~tinental Congre;~ -C;rlainly, 
the presumption is strongly the other way; for the 
Constitution wae framed to strengthen, not weakeo, 
the Federal au~hority.: Let., us ag&i~ consult tlle 
records: · '1 _ . ~ 
, The firet Federal Cong~ess. convened at New· 

York, March 4, 1789; of its Members the folloiv
ing bad been also Membera of the Conventfon 
which had just before framed the Federal Consti
tution: ,,,.,
F•- N~Harttpihire-Jobn Langdon, Nichol.. Gilmui.

•• 	 Ma.,achU8ttta-Blbridle Gerry, Caleb Stron•· 
Connecticut-Wm. Sam'I Johnaon, Roger Sherman, Oll

ver Ell1worth.•• 	 N•.,,. York-Rufa1 Iing.• , 
N<111-Jene11-Willlam l'aterllOll. ' Pmn8lll•ania--Robert111onll, George Clymer, Tbomu 

• • DeZ:~i::~@• Read, Richard Baasett. 


.. f~~~~!:!ek=!!; jr. · 

_ GeoruM>-;Wlllia.mll'ew, Abi:'m Bi.!~will. 


*Eleete.i to !.he Convention from Maaaach111ett11. 

-:In this first CongreH under the Federal Con

stitution, composed in large measure of the most 
eminent of the framers of that Constitution, Mr. 
Fitzsimons of Penn!!Jlvania (himself a member 
also or the Convention); reported (July 16, '89) a 
bill to provide for the government of the Territory 
North, West of the Ohio, which was then read a 
ftrat time; the next day had its secQnd reading, 
·and was committed; on the 20th was considered in 
Committee of the Whole, reported and engrossed; 
and on the 21st read a third time and pasaed with
out dissent. It was received that day in the Sen
ate, and had its first reading; was read a second 
time on the 31st; was further c.onsidered Aug., 3d; 

act pttssed by the first Congress under the Federal 
Constitution-James Madison, Roger Sherman, . 
R fl!• Ki g Elb 'd Ge J h L d R b ' u • n , n ge rry, o n ang on, o - 1 

ert Morris, and other eminent members of the Con- . 
stitutional Convention being also members of this 
Congress-ts gfoa full effect to the Ordinance of 
'87 and to adapt it to the Federal Constitution-not 
one voice being raised from any quarter against 
either the avowed purpose or the especialp,roviaions 
of the act. Do you doubt that Washington, Madi· 
son, Gerry, Sherman, &c., underatood the Constl
tution wbich they hatl framed scarcely two years 
before? Tliis, at.least, was no "remnant of a 
Congress." Its members were not absent from 
their seats concocting a new Constitution. Why, . 
then, in giving what purports to be a history of the 
action of C9ngress on this aubject, do you ignore 
them and their act Of '891 Are they beyond even 
your power of manipulation 1 

Yet once more, and I leave you to·y~ur reflec
tions. The matter on which we are at vatiance ii 
no vague abstraction but a grave practicality .. In
diana Territory, embracing the State you now rep: 
resent, and all else between the Ohio and the Mis-. 
sissippi except the State of Ohio, early. evinced 
dissatisfaction with the Slavery Inhibition embodied 
in the Ordinance of '87 and kept in force under the 
act of '89. Her fonn&r settlers were nearly all 
immigrants from Slave States, and th'ey hankered 
after negroes. They held a Convention in 1802
Gen. Harrison, their Governor, presiding'"'.'"and 
memorialized Congress in favor of a temporary 
removal of the Slavery Inhibition. That memorial 
was presented to the Congress of 1802-3, Mr. 
Jetferson being ·then President, and Congress 

· and had its third reading next day, when it passed · largely Republican. It was referred by the House 
. without a voice raised it. As you do not seem to to a Select Committee of three, two of them from 
ha.ve heard of this act, allow me to quote it. It is the Slave States, John Randolph b.eing Chairman.,, 
a goo'd deal shorter and sweeter than your Nebraska March 2, 1803, Mr. ~andolph presented their:' 
bill, and refen to th~a~e aubj~~.:__!'fere it_!~:~- unanimous Report, denying the prayer of, the pe-: 

tioners, and eayin that 



- -

I 

-·--	 -. .-.,~..,,,,,.....,.,,. '--·-r-r.-.., • •-:r• ....,...,,"'t,....,.,.,,."""'--~--·,...--•·~-

".The-C~ililltl~tee deen;i ~t hig~y dangerous 11.nd inex
ped1ent to llllp11.1r a provuuon WIBely calculated to pro
mote the happiness e.ndproepeiity of the north-western 
country," &c., &c. · ·. 

Congre88 thought 80, too, and ·refrained from 
any action on the subject. 	 · 

The next year, the memorial aforesaid was re
!erred to a new Committee-Cresar Rodney of 
Del. Chairman-who (Feb. 17, 1804) :reported in 
fa1Jor of the prayer of the petitioners. No use! 
the Honse took no action on the subject. Feb. 
14, 1806, another Report was made-this time by 
Mr. Garnett of Va.-in favor of the temporary sua
pension prayed for; but Congress persiBted in its 
policy of non-action. Feb. 12, 1807, a third lte
port was made-by Mr. Parke (Delegate) of In
diana-in fi1vor of letting the squatter sovereigns 
of Indiana Territory have liberty to hol-0. slaves 
therein for a limited term; but CongreBB still de
clined t-0 take the subject np for eonsideration. 
Finally, a memorial of the Territorial Legislat ire 
of Indiana, asking permission to impod and tem
porarily hold slaves, was submitted, Jan. 21, IB07, 
to the Senate, by which it was referred (Nov.·'.l') 
to a Select Committee, of which Mr. Franklin of 
N. C. was Chairman, who reported (Nov. 13) th"t 
"it is not expedient" to let np on the Slavery Re
striction; and there the aubjeet rested fore'ler
the Indiana sovereigns ~aving by this _time i>eeo~e 
sick or ashamed of theu negro-beggmg . .,..Why Id 

it, Mr. Douglas, that we find no allusion to thE>ie 
, efforts to 	evade or subvert the Ordinance of '87, 

and their uniform failure, in your resume of the 
hist-0ry of this aubject 1 Why but because the 
facts are at deadly feud with )'Olll theory, and 
prove it the novel heresy it truly is 1 There were 
stateemen in Congress in 1802-7 who would gladly 
hive procured a repeal . or suspension of the Or
dinance of '87, so far as it forbade the Extension 
of Slavery; there was not one-so far 111 I can dis
cover-who denied the right ef Congress to pre
clude such Extension. The doctrine which denies' 
to Congress the right to inhibit Slavery in the Ter
ritories had its o•·igin in the perplexities of a Presi
dential aspirant no longer ago than 1848. When 
ollice-seeker1 cease tO}l!J~ special__nee4 _of it, it 

most unsatisfactori ani; irritating; 1comprehend, 
· · t h F" te h

I regard with a certain respec, t e ue-ea rw o 
tells me-"The Constitution guarantees me the right 
"of taking slaves into .the Territories and holding 
"them there: I .delllllnd of Congreu such legisls
"tion a8 will render that right impregnable;" 
trust he comprehends and respects me when I re 
spond~ "The Constitution give• you no right to 
"carry Slavery into the Territeries; wherefore I 
"lhall endeavor to keep· it out, and will favor no 

· "such legislation as you require;" but how can 
either of u& reepect you-how can you respect your 
self-when you say in effect: "True, you slave
"holders have a right to fill the Territories with 
"yolll slaves; but the equatter sovereigns maynul
"lify that right by ' unfriendly legislation,' and you 
"are without remedy.''. Mr. Senator! whenever 
I realize that the slaveholders have a constitutional 
right to carry their human chattels into the Terri
tories and hold them there, I will respect that right 
in its legitimate scope and spirit, and not attempt to 
whittle it away, as you do in yolll comments on th@ 
Dred Scott decision. The topic is a grave one; 

' 	 the time is earnest; the People intent on facts, and 
in no mood to be.amused or cajoled by mere words. 
I think you misconceive alike topic, time and peo
ple, to yolll own serious damage. 

j 	 . _ ~ Youn, HORACE GREELEY. 

will d.i~ the d~~tb. -;,i the humbugs, and be buried I 
in their open grave. ~ 

You speak of the antagonistic ~octrine whi~h ' 
con1i.des the guardianship of Impartial Freedom 1Il 

the Territories of the United States to the whole 
people as represented in the Congrees of the Unit~ 
States r&ther than to the few thousands of ~eir 
number who first gain a footing on th?Be Ternto
ries as strife.breeding, feud-inciting, 8.1 between 
diverse eectiona of the Union. History does not 
sustain tJ,iat imputation. The Ordinance of '87 and 
the Missouri Restriction successively · secllled to 
the country long terms of eompar~tive re~t from 
Slavery agitation. The Nebraska bill has given us 
-what you see. It has dietracted not merely ~he 
country but the Democratic party. Even !'?u give 
three several interpntations of the spmt and 
drill; of that act, and of the " Popular Sov
ereignty" which it embodies,' as held by 
different sections of that party. Mr. Sena
tor! allew me to say in conclusion that of these 
diverse interpretations ~on~___11eeII1_s_ to J!!e. the 

http:llllp11.1r


,, ~" (For the Constitution.] 

HON. REVERDY JOHNSON VS. THE DECISION OF 
THE SUPREME COURT IN 'IHE DRED SCO'lT 
CASE. 
I have no disposition to write a book or to review the 

"Harper's :Uagazine article," or the "Observation.<" on· 
the lion. Reverdy Johnson on the Dred Scott docf~ion. 
It would be a waste of material, if I possessed the abi\ity, 
to vindicate the legal and constitutional opinions of Ju1~e 
Black. He has discmsed the question so thoroughly;
''ab o-vo usque ad rnala,'' that it would be superfluous to 
attempt to dofond him, and unnecessary to reply to his 
assailants. It is, therefore, with no controversial spirit 
that I have volunteered to ask a place in your coln11ms, 

I in order that the errnneous impressions of Mr. Johnson's 
I article as to the true meaning of the Dred Scott decision 

may be removed. 
I would not irn;inuate that Mr. Johnson has misquoted 

or misrepresented the opinion of the court in that case ; 
but one thing is certain, either be does not understand 
what the court intended to publish as their views upon 
the questions, both legal and constitutional, involved In 
the case, or Chief Justice Taney is very unfortunate in 
his language, as cxpressecl in the Head Notes to the opin
ion, as to what the court itself meant by the decision. 

I Mr. Johnson contends, 18t, that Congress cannot le
~ gislate in regard to slave property within a Territory of 
· the United States, to whose people they have grantej a 

territorial government clothed with legislative power. 
2d. Congress cannot, in advance of such a grant, pro
hibit or estaulish slavery within the Territory, nor can 
they do either or protect by legislation such property if 
found there against the will of the local government. 
3d. 'l'he territorial government can do all or either-that 
is, ei;tablisb, or prohibit, or prutcct. . 
· The only point decided by the Snpre'me Court in the 
case referred to, according to the understanding of the 
distinguished lawyer who has deemed it necessary to 
come to the defence of Lis senatorial friend from Illinois, 
is, that Congress bas no power to prohibit slavery pre- I 
vious to its awarding a territorial government. , 

What did the court say ? They decided, (vicle page 
395 Howard's Reports, vol. 19 :) 

1st. "The territory thus acquired is acquired by the 
people of the United States fur their common and equal 
benefit, through their agent and trustee, the Federal Gov
ernment. Cougrcss can exercioe no power over the rights 
of persons or property of a citizen in the Territory which 
is prohibited by the Constitution. The Government and 
the citizen, whenever the Territory is open to settlement, 
both enter it with their rnspective right~ defined and lim
ited by the Constitution." 

2d. "Congress have no right tQ prohibit the citizens of 
any particular State or States from taking up their home 
there, while it permits citizens of other States to do so. 
Nor bas it a right to give privileges to one class of citi
zens which it refuses to another. The Territory is ac
quired fur their equal and common benefit., and if open to 
any it must be open to all upon equal and the same 
terms.'' 

311. "Every citizen has a right to take with him into 

the Territory auy article of property which tjie Constitu

tion of the United States recognises as property." 


4th. "The Constitution of tho United ::>taus recognises 

slaves as property, and pledges the Fedeml Government 

to protect it. And Congress cannoL exercise any more 

authority over property_gf_Jila!__descrip_tLon _tll.ii.!!._it maI 




constitutionally-exercii;~ over property of any other kind.'• 
. ?th. ''The net of Congres~, therefore, prohibitin"' a 

. c1t1zen of the United States taking with him Lis sla~es 
when he removes to the Tenitory in question to reside is 
au exerciHe of authority over private property whicl; is 
not warranted by the Constitution, and the removal of 
the phintiff by bis owner to that Territory gave him no 
title to freedorn.'' 

6tli. "While it remains a Territory Congress may 
legfalu.te over it within the scope of its constitutional j 

powers in relu.tion to citizens of the U nitcd States and 
may establii;h a territo1fal governme11t, and the fo;m of 
thi~ local government must be regulated by the discretion 
of Cout,;ress; \;ut with powers not exceeding those which 
Congress itself by the Constitution is mthorized to exer
cii;e over citizens of the United States in respect to their 
rights of persons or rights of. ~roperty" , /. 

l\Ir. Johnson takes except10n to the expression of tlie 
President in a special mes!!llg'tl to Congres;;, tlmL "it has 
been solemnly adj udgcd by the highei;t judicial tno.,.,nal l 

known to our laws that slavery exists in- Kansas by vir
tue of the Constitution of the United States," and pro· 
nounces his interpretation of the decision of the Supreme 
Court to be incorrect. The taste he displays in com
menting upon the views of the Chief Magistrate of the 
Republic is exclusively his own, and, if he is contented, 
I have no desire to deprive him of the honor. The as
perity in which he indulges can add nothing to his repu
t:ttion, and the cause he advocates cannot be strength
ened by that want of amenity which characterizes his 
production. 

The President says that "it has been solemnly adjudged 
by the highest tribunal known to our laws that slavery 
exists in Kansas by virtue of the Constitution of the 
United St;ites." 

The court say "every citizen has a right to take with 
him into the Territory any article of property which the 
Constitution of the United States recognises as property, 
and the Constitution of the United States rccognii;es 
slaves as property, and pledges the Federal Government 
to protect it." 

Mr. Johnson says the President misunderstands the de
cision of the court. ,The public can best decide who i~ 
right, and if language is permitted to have its legitimate 
meauing I do not envy Mr. Johnson Li the dilemma 
which impugns alike either his intelligence or his probity, 

I and from one of which there is no e~cape. If the court has 
, decided (vide 19th vol. Howard's Reports, page 395) that 
! "the Constitution of foe United States recognises slaves-· 

as prope1-ty, and pledg<Js the Federal Government to pro
tect it," how, in the name of common sense and legal 
interpretation, does slavery exist in the Teuitories, unless 
by virtue of that ii.JStrument? · 

The statement of the two declarations alone is sufficient 
to vindicate the President from the aspersions of bis tra
ducer. But I have a higher object in bringing this sub
ject to the notice of the people. The alarming condition 
which now surrounds public affairs, the threatening as
pect which di~turbs the public quiet, truth and justice, 
the security of our homes and om altars, and the perpetu
ity of our institutions and our government, authorita
tively demand this exposure, regardless of the wound it 
may inflict upon a life-earned and distinguished reputa
tion which I h·1d hoped was above reproach and would 
prove impregnable from attack. C. 

1 
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