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I. INTRODUCTION

The Congress of the United States currently is engaged in the
most comprehensive and thorough effortever undertaken torevise,
reorganize and recodify the nation’s federal criminal laws. The
revision began in 1966 when Congress created the National Com-
mission on Reform of the Federal Penal Laws to review existing
federal criminal statutes and to recommend legislation for im-
proving the federal criminal justice system. The Commission sub-
mitted its report and recommendations to Congress in 1971 and
soon thereafter Congress commenced hearings on federal criminal
law reform.

In rewriting the country’s criminal statutes, Congress has con-
sidered the recommendations of the Commission, as well as hun-
dreds of additional proposals for change submitted by interested
parties throughout the country. Now, after years of study and
many months of congressional hearings, a new federal criminal
code has been drafted and is being considered by members of Con-
gress in the form of legislation entitled the “Criminal Justice
Reform Act of 1975.

The proposed Act stands as a detailed compendium of criminal
law reform measures and represents an endeavor on the part of
Congress to establish a complete federal criminal code within title
180f the United StatesCode. In addition,therecommended legisla-

1 S.1, 94th Cong., 1stSess.(1975) hereinafter cited as the Criminal Justice Reform
Act of 19751. The proposed Criminal Justice Reform Act of 1975was introduced in
the Senate by Senators McClellan, Hruska, Bayh, Eastland, Fong, Griffin,
Mansfield, Moss, Scott, Taft and Tower on January 15, 1975 and referred to the
Senate Committee on the Judiciary. The same Act was introduced in the House of
Representatives on February 27, 1975by Representative Wiggins and was referred
to the Committee on the Judiciary. H.R. 3907, 94th Cong., 1st Sess.(1975). The
Criminal Justice Reform Act of 1975is an amended version of the Federal Criminal
Code Reform Act of 1973introduced inthe SenateonJanuary 4,1973asS.1. See S. 1.
93d Cong., 1stSess. (1973).



MILITARY LAW REVIEW [Vol. 71

tion also contains many novel provisionsandinnovative reforms.2
One of the excitingnew changesincluded in the revised codeis a set
of provisions providing for extraterritorial application of the
federal criminal laws.3 Under the new extraterritorial provisions,
the jurisdiction of the federal judiciary will be expanded to permit
federal courts to try casesinvolving American citizens who commit
criminal offenses in foreign countries.

The need for applying federal criminal laws overseashas become
increasingly apparent in recent years, as the number of American
citizens living and travelling abroad has increased significantly4
and as the number of criminal offenses involving Americans
abroad has grown dramatically. Unfortunately, current United
States Code provisions, as a general rule, do not permit federal
courts to exercise jurisdiction over Americans living and travelling
outside of the United States. Because the federal courts usually do
not have jurisdiction over Americans in foreign countries, most
federal crimes committed by American citizens overseas cannotbe
prosecuted in the United States. To correct this anomaly, special
provisions providing for the application of federal laws outside the

z See generally Brown & Schwartz, New Federal Code Is Submitted, 56 A.B.A.J.844
(1970). See also Hearings on the Report of the National Commission on Reform of
the Federal Criminal Code Before the Subcomm. on Criminal Laws and Procedures
of the Senate Comm. on the Judiciary, 92d Cong., 1st Sess., pt. I, at 53 (1971)
[hereinafter cited as Hearings].

3 8. 1,94th Cong., 1stSess.§ 204 (1975).See H.R. 3907, 94th Cong., 1st Sess. § 204
(1975).

4 TABLE I. United States Population Living Abroad: 1950.1970
Type 1970 1960 1950

U.8. civilian population abroad! ...............ocoovinens 680,060 761,892 2179,950
Federal civilian employees ...........cccovviiiiiinnnn 56,448 35,325 26,910
Dependents of Federal employees .................... 371,366 503,400 107.350
Aimed FOrces .......iiiii 317,999 462,504 (NA)
Federal civilian employees ............ooviiiviivnenn 53,367 40.896 (NA)
Crews of merchant vessels ..........ccccvvviiiieeinnnn. 15,910 32,466 45.690
Other CItiZENS . ..vviii s '236,336 3190,701 (NA)
Armed FOICES ..ottt e e '1,057,776 609,720 301,595

‘Excludes U.8. citizens temporarily abroad on private business, travel, etc. Such persons were enumerated at
their usual place of residence in the United States as absent members of their own households.

2Based on 20-percent sample of reports received. Excludes "other citizens."

*Represents U S citizens abroad for extended period and their family members. Since this population was
enumerated on a voluntary basis, ita coverage is probably less complete than that of other categories of
Americans abroad.

‘Based partially on tabulations provided by Department of Defense.

U.S. BUREAU OF THE CENSUS, CENSUS OF POPULATION: 1970,SUBJECT REPORTS, FINAL
REPORTPC(2)-10A, AMERICANS LIVING ABROAD vii (1973).

4
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territorial limits of the United Statesareincluded in the proposals
to reform the federal criminal code.

Enactment of the proposed provisions providing for application
of the federal criminal code overseas will greatly improve the ad-
ministration of justice within the federal system. One advantageto
the new legislation is that serious crimes committed by American
citizens outside the territorial limits of the United States will be
subject to prosecution in federal district courts.5 A further advan-
tage isthat Americanstried infederal courts for committingcrimes
overseas will be entitled to constitutional protections and
safeguards which would be denied them if they were tried inforeign
courts.® In addition, the proposed provisions will eliminate incon-
sistencies in the application of the federal criminal laws overseas7
and should do away with many of the difficulties experienced by
American judges in determining which federal criminal statutes
Congress intended to be applied outside the territorial limits of the
United States.8

While there are numerous advantages to the extraterritorial
legislation proposed, there also are some disadvantages. One ma-
jor disadvantage in the proposed legislation isitsfailureto provide
means for enforcement of federal criminal laws beyond the bound-
aries of the United States.® Afurtherdisadvantage,andonenot yet
discussed in the public hearings held on the new federal criminal
code, concerns the impact of the extraterritorial application of

s Note, Extraterritorial Jurisdiction - Criminal Law - Extraterritorial Reach of
Proposed Federal Criminal Code . Government Employees Abroad - Conduct En-
dangering Certain Interests of the United States - Section 208 of the Proposed New
Federal Criminal Code,National CommissiononReformofFederal Criminal Laws,
Final Report, 13 HArv. INTL L.J. 346, 355 (1972) [hereinafter cited as Ex-
traterritorial Jurisdiction].See Reid v. Covert, 354 U.S. 1,5-14 (1957).

6 Extraterritorial Jurisdiction, supra note 5, at 362.

7 WORKING PAPERS OF THE NATIONAL COMMISSION ON REFORM OF THE FEDERAL
CRIMINAL CODE 72 (1971)[hereinafter cited as WORKING PAPERS ]. See Hearings, supra

note 2, pt. 111,subpt. D., at 3159.

8 WORKING PAPERS, supra note 7, at 71.

® Extraterritorial Jurisdiction, supra note 5, at 355-59. A related disadvantage con-
cerns the existence of extradition treaties and the failure of the legislation to deal
with existing treaty provisions which will hinder successful enforcement of federal
law in foreign countries. For adiscussion of this problem see Hearings, supra note 2,
pt. X, at 7419-25.
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federal law on the operation of the military criminal justice system
overseas.!?

Most certainly, enactment of the proposed legislation providing
for extraterritorial jurisdiction will have a significant impact on
the administration of military justice outside the United States.
First, the return of substantial numbers of American soldiers
assigned overseas to the United States for prosecution of nonser-
vice connected offenseswill create major logistical problems for the
military system. Secondly, the necessity of having to process re-
quests from civilian authoritiesfor assistance in the investigation
of civilian and nonservice connected offenses will place substantial
burdens on the armed services, in addition to raising questions con-
cerning the use of military personnel to enforcecivil laws overseas.

Because of the importance of maintaining discipline among
American soldiers assigned outside of the United States, and in
view of the reduction in the number of armed forces personnel
stationed abroad, any limitation on the exercise of military
jurisdiction overseas and any use of military personnel by civilian
authorities to investigate civilian offenses committed overseas
should be considered carefully. Under the legislation presently
proposed, the potential for misuse of military investigatory per-
sonnel by civilian authorities and thereturn to the United States of
substantial numbers of American servicemen for prosecution are
realistic possibilities. In order to avoid problems in these areas,
Congress must expand the provisions of the proposed legislation to
permit the military to exercise jurisdiction over nonservice con-
nected offenses committed by its members overseas, and expressly

10 Sections 204(g) and 205(a)3) of the Criminal Justice Reform Act of 1975provide
forthe continued operation of the military criminaljustice system overseas. Section
204(g) contains a new military exception clause not found in any of the previous ex-
traterritorial provisions submitted to the Congress. No explanation exists astowhy
the military exception clause was included in this version of section 204(g). The only
comment made in the hearings prior to the addition of the military exception clause
to section 204(g) was the following:

[Sluppose that a seniceman in Japan were to rape a Japanese girl Under the proposed section of ex-
tratemtorial jurisdiction the United States could saythat that seniceman should be tried in the United
States. Imagine, however, the uproar that would develop in Japan were that serviceman found "'not
guilty" or to receive a lenient sentence. The assertion of extraterritorial jurisdiction under such a cir-
cumstance would only serve to rub salt in diplomatic wounds.

Report of the American Bar Association Section of International Law's Committee
on International Criminal Jurisdiction, Hearings, supra note 2, pt. X, at 7415. Itis
doubtful that this one statement caused the drafters to add the military exception
clause to section 204(g).

Other than the above statement, nothing has been published in the hearings con-
cerning the impact of extraterritorial jurisdiction on the administration of military
justice overseas.

6
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authorize military personnel to investigate federal offenses in-
volving American civilians in foreign countries.

This article recommends that several changes be made in the
proposed federal criminal code. The changessuggested areconsist-
ent with the purpose of reforming the federal criminal laws and
tend to supplement the present proposals. To fully comprehend the
significance of the recommended changes, it is important to un-
derstand the need for extraterritorial application of the federal law
and the type of extraterritorial jurisdiction legislation presently be-
ing considered by the Congress. In addition, it is necessary to ex-
amine the effect of the proposed provisions on the administration
of military criminal justice overseas and the nature of existing
legislation denying civilian authorities the use of military per-
sonnel for civilian law enforcement purposes. After reviewing
these matters, the weaknesses in proposed extraterritorial jurisdic-
tion legislation will be discussed and ways of strengthening the
legislation will be suggested.

11. FEDERAL CRIMINAL LAW REFORMS

A. THE GROWTH OF THE FEDERAL
CRIMINALLAW

Defining federal criminal offenses and prescribing procedural
rights guaranteed by the Constitution tothose accused of violating
the federal law has been aresponsibility assumed by the Congress
since the founding of the United Statesin 1789.Indeed, itwas soon
after the ratification of the Constitutionthat the First Congress of
the United States passed the Crimes Act of 1790.1* Under the
provisions of this Act, 19 offenses including treason, murder,
piracy, bribery, forgery, larceny, and obstruction of process were
made crimes againstthe United States. Also under the Act, persons
charged with committing such crimes were guaranteed therightto
acopy of theindictment, therightto alistof thejury and witnesses,
therightto stand mute, and the right in capital casesto compel the
attendance of witnesses.

Since the passage of the Crimes Act, Congress hasrespondedto a
growing society’s continuing need for greater protection by enact-
ing numerous criminal statutes. The Crimes Act of 1790contained
19 criminal offenses. Today it is estimated that well over 2500

11 Act of April 30, 1790, ch. 9, 1 Stat. 112. The purpose of this early statute was to
define acts of misconduct that could be tried by the federal courts andtoidentify im-
portant procedural rights guaranteed to persons accused of violatingthe provisions
of the statute.
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criminal offenses are contained in the Statutes at Large.'2 These
figures represent not only an expansion in the number of offenses
made punishable under the federal law, but they also reflect a sub-
stantial increase in the exercise of federal jurisdiction over
criminal offenses as well as a significant growth in the complexity
of the federal criminal laws.

The complexity is attributable largely to the manner in which
Congress has enacted proscriptive legislation. Traditionally, Con-
gressenacts criminal statutes on an ad hoc basisrespondingto the
need-of the moment without regard for existing legislation or con-
cern for grouping criminal laws together in one section of the
federal code.?® The lack of arational approach to the enactment of
criminal laws and the absence of legislative craftsmanship have
resulted in a great amount of duplication and contradiction in the
federal statutes. In addition, Congress' failuretorepeal antiquated
laws, along with the judiciary's development of federal criminal
law on a case-by-case basis, has contributed further to the con-
fusion.'*

B. PAST EFFORTS AT REFORM

On three previous occasions, in 1877,1909 and 1948, Congress
attempted to reform the federal statutes.!> The primary purpose of
these early efforts at reform was to consolidate the federal statutes

12 See Act of June 25,1948, ch. 645, tit. 18, 62 Stat. 683, which lists 2424 crimes. This
figure does not include those crimes included in other titles of the United States
Code.

13 The current Federal criminal law demonstrates in numerous instances the effects of this haphazard
development. Obsolete statutes clutter the existing title 18. . , Whatever reasons existed for [slave
trade and foreign-commissioned piracy] statutes in the 19th or 20th centuries, they are of dubious
necessity in the 1970's.

Important criminal statutes are scattered throughout the various titles of the United States
Code. . . .[R]elease of restricted data under the Atomic Energy Act—which is by any measure a form of
treason or sabotage — is found in title 42, entitled, " The Public Health and Welfare." Aircraft hijacking,
a capital offense, is found in title 49, Transportation. The criminal laws concerning the sale or posses-
sion of narcotics and other dangerous drugs are buried in the regulatory provisions of title 21, Food and
Drugs. Similarly, the felony penalties forcriminal evasion of Federal incometaxesappearintitle 26, the
Internal Revenue Code.

Substantially similar offenses are covered by a multiplicity of statutes.For example, there areliteral-
ly dozens of statutes that cover the one basic offense of theft. . . . appearing in titles covering such
things as Commerce and Trade (title 15}, Conservation (title16), Foreign Relations (title22), and Labor
(title29). Part of this proliferation is the result of keying offenses to separate and limited jurisdictional
bases— the common method employed in Federal criminal legislation, especially in the present cen-
tury. . . .No rational. modern, and well-conceived criminal code should tolerate such a widespread
listing of essentially similar criminal offenses. Such a proliferation of statutes covering basically the
same offense leads inevitably to conflicts, inconsistencies, and confusion.

Testimony of Hon. John N. Mitchell, Attorney General of the United States,
Hearings, supra note 2, pt. I, at 17.

1+ See Hearings, supra note 2, pt. I, at 16.

15 Act of March 3,1873,ch.241,17 Stat.579; Act of June 20, 1874, ch.333, 18 Stat. 113;
Act of Feb. 18,1875, ch. 80, 18 Stat.316; Act of Feb. 27,1877,ch. 69, 19 Stat. 240 (in the

8
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and to eliminate inconsistent and obsolete provisions. None of the
major reforms, however, involved substantive or innovative
change.16

In spite of these reforms, the federal criminal laws remain con-
fused and disorganized. “Important criminal statutes are scattered
throughout the varioustitles of the United States Code....[and sjub-
stantially similar offenses are covered by a multiplicity of
statutes.”'” Moreover, contradictory provisions still exist.:® While
some of the duplication and confusion has been introduced intothe
Codesincethe 1948 revision, much of itisof longstanding duration,
simply having been overlooked in previous reforms.!® All of this
has led one commentator to conclude thatthe United Statesfederal
criminal code is nothing more than “apatchwork of ad hoc efforts
to improve 19th century justice.”2°

C.NATIONAL COMMISSION ON REFORM OF
THE FEDERAL PENAL LAW

Recognizing the great need for reform and awarethatthe federal
law had not been overhauled substantially in almost 200 years,
Congressin 1966created the National Commission to Reform the

preparation of the Revised Statutesof the United States);Act of Mar. 4,1909,ch. 321,
35 Stat. 1088; Act of Jun. 25, 1948, ch. 645, 62 Stat. 683.
The 1948 revision was intended to revise, codify, and enact into positive law, title 18of the United States
Code, which was entitled, “Crimes and Criminal Procedure.” The 1948 revision was what its name
implies—a mere pulling together of many of the disparate criminal statutes enacted over the years,
some elimination of inconsistencies, and a reenactment of these statutes in a simple alphabetical
arrangement from aircraftand animals to treason and white slave traffic. Thus in most respects theti-
tle 18 codification avoided any substantive change or innovation.

Testimony of Hon. John N. Mitchell, Attorney General of the United States,
Hearings, supra note 2, pt. I, at 16. See McClellan, Codification,Reform,and Revi-
sion: The Challengeofa Modern Federal Criminal Code,1971 DUKE L.J.663,672-85.
See also Note, Piggyback Jurisdiction in the Proposed Federal Criminal Code, 81
YALE L.J. 1209 n.1 (1972).

16 Hearings, supra note 2, pt. |, at 16.

17 1d. at 17.

For example, 18U.S.C. §1111 deals with homicide within the special maritime and territorial jurisdic-
tion, and 18U.S.C. 3751 deals with assassination of variousimportantfederalofficials. As aresult mul-
tiple provisions deal with the same basic misconduct; the repetition is required only because there is
more than one basis for federal jurisdiction over such misconduct.

FINALREPORT OF THE N ATIONAL COMMISSION ON REFORM OF FEDERAL CRIMINAL LAWS

12 (1971)[hereinafter cited as FINAL REPORT].

18 Hearings, supra note 2, pt. I, at 17.

19 The existing so-called Code is a partial compendium of obsolete and arbitrary provisions, chaoticin ita
sentencing and at least a century out-of-date with respect to the division of responsibility between the
federal government and the States as regards law enforcement.

Statement of Prof. Louis B. Schwartz, Director, National Commission on Reform of

Federal Criminal Laws, Hearings, supra note 2, pt. I, at 106.

20 |d. at 16.
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Federal Penal Laws.2! The Commission’s membership was bipar-
tisan and its purpose was to make recommendations forimproving
the federal criminal justice system.22 Theduties of the Commission
were defined specifically:
[To] make a full and complete review and study of the statutory and case
law of the United States which constitutes the federal system of criminal
justice for the purpose of formulating and recommending to the Congress
legislation which would improve the federal system of criminal justice. It
shall be the further duty of the Commission to make recommendations for
revision and recodification of the criminal laws of the United States, in-
cluding the repeal of unnecessary or undesirable statutesand such changes
in the penal structure, as the Commission may feel better servethe ends of
justice.??
Thus, the National Commission was given complete authority to
review and recommend changes to all aspects of the federal
criminal justice system.

When the Commission met, it decided to devote itself primarily to
the task of reforming the federal substantivecriminal law.2* After
three years of investigation, research and study the Commission
published a Study Draft of its conclusions and recommendations.2?
Five thousand copies of the Study Draftand WorkingPapers were
circulated among congressional committees, elected public of-
ficials, federal judges, law professors and private attorneys for
their comments and recommendations.26 After evaluating the
responses and making suggested changes, the Commission
published its Final Report and submitted the Report to the Presi-
dent and Congress in January 1971.%7

The Commission’s Final Report and Working Papers have
provided the Congress with the result of extensive research and
some thoughtful recommendations forreform. The Senate Subcom-
mittee on Criminal Law and Procedureshas been holding hearings
on the Final Report and its recommendations for the last four
years, using the Report and the recommendations as the basis for
revising and improving the federal criminal law system. If the
recommendations contained in the Commission’s Final Report are

21 Act of Nov. 8, 1966, Pub. L. No. 89-801, 80 Stat. 1516,as amended, Act of Jul. &,
1969, Pub. L. No. 91-39, 83 Stat. 44.

22 |d. § 2(b).

2 0d. § 3.

24 FINAL REPORT, supra note 17, at xi.

25 NATIONAL COMMISSION ON REFORM OF FEDERAL CRIMINAL LAwWs.STUDY DRAFT OF A
New FEDERAL CRIMINAL CODE (1970) [hereinafter cited as STuDy DRAFT].

26 FINAL REPORT,supra note 17, at xii n.2.

271d. ati.The Final Reportwas submitted to the Presidentand Congress pursuant to
section 8 of the Act of Nov. 8, 1966.

10
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enacted into law, monumental change in the federal criminal
justice system and a considerable expansion in the scope of federal
jurisdiction will occur.

D. EXTRATERRITORIAL JURISDICTION
PROPOSED

One of the innovative proposals included in the Commission’s
Final Report is a provision for extraterritorial application of the
federal criminal code.?8 It was the opinion of the Commission that
the federal law should be applicable to certain criminal offenses
committed overseas, since presently many Americans who commit
federal crimesin foreign countries cannotbe prosecuted inthe Uni-
ted States.?®

Because of Congress’ failure to enact a statute setting forth “a
clear and simple statement of the circumstances under which the
federal governmentwill prosecute crimes committed abroad,”3° the
judiciary has assumed the responsibility for defining when
criminal offenses committed overseas are subjectto thejurisdiction
of the federal courts.?* As a result, most of the law concerning the
application of federal statutes outside the boundaries of the United
Stateshas been developed on a case-by-case basis. Toeliminatethe
confusion created by the judiciary’s piecemeal approach to the
problem of extraterritorial application of federal statutes, the Com-
mission proposed legislation which would explicitly provide for ex-
traterritorial jurisdiction.

The Commission’srecommendationsconcerning extraterritorial
jurisdiction have been well received, and have been included as
part of the proposed Federal Criminal Code Reform Act of 1975.32
This expansion of federal law is necessary and it is certain that
some form of extraterritorial jurisdiction legislation will be enacted
into law when reform of the federal criminal laws is completed.

28 FINALREPORT, supra note 17,at 21. Seenotes 160-175and accompanyingtextinfra
for a discussion of the National Commission’s recommended extraterritorial
jurisdiction provision.
22 See WORKING PAPERS,supra note 7, at xxxi:
The following are striking examples of situations not presently covered by federal law, but reached
under the proposed redefinition of federal extraterritorial jurisdiciton: a) murder of an American am.
bassador by his wife or a member of his staff,b)murder by a servicemanwho has sincebeen discharged

and ¢) assault by an American in Antarctica or in space.
30 Extraterritorial Jurisdiction, supra note 5, at 348-49. See Section IILD. infrafor a

discussion of the difficulties experlenced by federaljudges in deciding whether par-
ticular statutes should be applied extraterritorially.

31 FINAL REPORT, supra note 17, at 22. See also Extraterritorial Jurisdiction, supra
note 5, at 348-49.

32 S.1, 94th Cong., 1stSess.§204(1975); H.R. 3907,94th Cong., 1st Sess. §204 (1975).

11
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1M1 THE NEED FOR EXTRATERRITORIAL
APPLICATION OF THE
FEDERAL PENAL CODE

The Commission’s decision to recommend extraterritorial
application of the federal criminal laws was based on four factors:
(Dthe increased involvement of Americans in international af-
fairs; (2) the inability of the federal courts to exercise jurisdiction
over many American-related offenses committed overseas; (3)the
difficulty experienced by federal judges in deciding which federal
statutes can be applied extraterritorially; and (4xhe limiting effect
of Supreme Court decisions denying the military court-martial
jurisdiction over American civilians accompanying the armed
forces overseas. While each of these factors isimportant, itwas the
combination of the factors that convinced the Commission that
provisions for extraterritorial jurisdiction should be included in
any reform of the federal criminal laws.

A. EXPANSION OF AMERICAN
INTERESTS ABROAD

The first factor considered by the National Commission was the
proliferation of American interests abroad. The twentieth century
has seen a substantial increase in the involvement of the United
States in international affairs; not only has the amount of
American investment and trade with foreign nations grown
tremendously since the turn of the century, but also the number of
Americans travelling and living overseas has increased
significantly.33 The great expansion of American interests
throughout the world has swelled the number of Americans living
outside the boundaries of the United Statesto over 1,750,000.3¢ Un-
fortunately the development of American interests abroad has
been accompanied by asubstantial increasein the amountof crime
committed by American citizens overseas. According to figures
compiled by the Department of State, the number of Americans un-
der detention in foreign countrieson drug charges alone increased
from 142 in 1969 to 1,361in 1975.35 The exceptional growth in
American crime abroad has caused the Government increasing
concern and is one of the factors the Commission considered in

33 See note 4 supra.

34 Id.

35 United States Department of State memorandum, Americans Arrested and Under
Detention Abroad on Drug Charges, Mar. 10, 1975, on file at the United States
Department of State.
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recommending that the federal laws be given extraterritorial
application.36

B. THELIMITED REACH OF
THE FEDERAL LAW

Another factor considered by the National Commission in
evaluating the need for extraterritorial jurisdiction was the
number of American citizens overseas who are beyond the reach of
the few federal statutes which specifically apply to Americans out-
side the territorial limits of the United States.3” For example,
Statusof Forces Agreements which permit the United Statesto ex-
ercise jurisdiction over Americans servingwith and accompanying
the armed forces overseas do not apply to other American civilians
living outside of the United States.

An example of a Status of Forces Agreement isthe North Atlan-
tic Treaty Organization Status of Forces Agreement (NATO
SOFA),?® which authorizes the United States to exercise federal
criminal jurisdiction over soldiers, civilian employees of the armed
forces and dependents serving in host North Atlantic Treaty
Organization countries. Under the provisions of the NATO SOFA,
any American serviceman, civilian employee of the armed services,
or dependent who commits a crime in a host country can be
prosecuted in a federal court, if the crime is punishable under the
laws of the United Statesand is not punishable under the laws of

36 STUDYDRAFT, supra note 25, at xxxi. See Extraterritorial Jurisdiction, supra note
5, at 348.

37 STUDY DRAFT, supra note 27, at xxxi.

38 Agreement Between the Parties to the North Atlantic Treaty Regarding the
Status of Forces, 19 June 1951, 4 U.S.T. 1792, T.l.A.S. 2846, 199 U.N.T.S. 67
[hereinafter cited as NATO SOFA]. See North Atlantic Treaty Between the United
States of America and Other Governments,4 April 1949, 68 Stat.2241,T.1.A.S. 1964,
34 U.N.T.S. 243. See also Re, The NATO Status of Forces Agreement and Inter-
national Law, Nw. U.L. REv. 349, 350 (1950) [hereinafter cited as Re). The purpose of
the NATO Status of Forces Agreement was:

[Tlo establish and set forth the termsand conditions that will determine the rights, duties, and
privileges and immunities of the forces of one country sentintoor stationed inthe territory of another
country, both of which countries are parties to the agreement.

Re, id. at 352. The Agreement was signed by theunited Statesin London onJune 19,
1951 and was ratified by the Senate on July 15,1953by a vote of 72 to 15.99 CONG .
REec. 8837-38(1953). See also Schwartz, International Law and the NATO Status of
Forces Agreement, 53 CoL. L. Rev. 1091 (1953).
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the host country.3® Where the offense is punishable under the laws
of both the host country and the United States, the United States
can try the offender by court-martial if the host country waives its
right to try him.#°

American civilians in foreign countries, who are not military
dependents or civilian employees of the armed forces, however, are
not and never have been subject to the provisions of Status of
Forces Agreements. Hence, they are not amenable to the jurisdic-
tion of the federal courts under such agreements, and cannot be
prosecuted by federal authorities for crimes committed abroad.

In 1957 the constitutionality of the Uniform Code of Military
Justice and NATO SOFA provisions permitting the United States
to exercise court-martial jurisdiction over civilian employees of the
armed forces and their dependents was challenged in the United
States Supreme Court. The Court ruled that the provisions con-
tained in the Uniform Code and NATO SOFA giving the military
authority to try civilian employees or their dependents by court-
martial for crimes committed overseas were unconstitutional.! In
soruling,the Court limited the exercise of federal jurisdiction under
the provisions of the Uniform Code and Status of Forces
Agreements, and expanded the number of American civilians
overseas who are beyond the reach of the federal law. As aresult of
the Court’s decision in this and similar cases,civilian employees of
the armed forces, their dependents and the dependents of serv-
icemen, charged with capital and noncapital offenses can no
longer be prosecuted by federal authorities under the provisions of
Status of Forces Agreementsandthe Uniform Code for crimescom-
mitted in foreign countries.*?

39 Article V11, paragraph 3(a) of the NATO Status of Forces Agreement provides
that a Sending State has primary jurisdiction over:
(i) offenses solely against the property or security of that State, or offenses solely against the person or
property of another member of the force or civilian component of that state or of a dependent. {ii)
offenses arising out of any act or omission done in the performance of official duty.
See Mills, O’Callahan Overseas: A Reconsideration of Military Jurisdiction Over
Servicemen’s Non-Service Related Crimes Abroad, 41 ForpraM L. REV. 325,336-38
(1972) [hereinafter cited as Mills]. Cf. Army Reg. No. 27-51, para. 4 (7 Nov. 1975)
which provides in part that:
A friendly foreign force has the right to exercise jurisdiction in the United States over offenses com-

mitted by its members which are punishableby its law but not by the law of the United States or by the
law of any political subdivision thereof.

In addition the Regulation provides for the exercise of concurrent jurisdiction, the
exercise of primary jurisdiction, and the waiver of primary jurisdiction by the Uni-
ted States.

9ONATO SOFA, art. VII, § 3(c).

41See Reid v. Covert, 354 U.S. 1,1518& 15nn. 29-30.

12See generally Section IIL.D. infra.

14



1976] EXTRATERRITORIALJURISDICTION

While it is true that American civilians, including civilian
employees of the armed forces and dependents, always can be
prosecuted by foreign authorities for criminal offenses committed
within the jurisdictional limits of a foreign nation, it is also true
that host countries often are reluctant to prosecute American
offenders when the offense involves only American interests or
American citizens.43 Because the host country is in no way con-
nected or associated with the crime, there islittlemotivation for the
foreign nation to exercise its right to prosecute and accept the
burden of trying the offense or the offender.*4 As a general rule, in
such situations the offender is not tried and the offense goes un-
punished.45

Even in instances where the host country is desirous of
prosecuting an American criminal, it may be precluded from doing
so where the offender is entitled to diplomatic immunity. Under
recognized principles of international law, the privilege of
diplomatic immunity is extended to ambassadors, their families
and their servants.® In addition, an ambassador’s subordinates
are entitled to immunity for criminal offenses committed while
performing official duties.*” The extension of diplomaticimmunity
to an ambassador and those accompanying him isautomaticupon
the establishment of an embassy in another nation;*® it is not
dependent upon the law of any particular country, but ratherisbas-
ed on the law of nations*® and isgiventoinsurethat governments
are not “hampered in their foreign relations by arrest or harass-
ment of, or interference with, their diplomaticrepresentatives.”*°

Under the doctrine of diplomatic immunity, United States am-
bassadors and their families and staffs are immune from prosecu-

43 See STUDY DRAFT,supra note 25, at xxxi. See also FINALREPORT, supra note 17, at
22.

42 STUDY DRAFT, supra note 25, at xxxi.

45 Id.

46 See, e.g., 22 U.S.C. §252 (1970) which provides that:

Whenever any writ or process is sued out or prosecuted by any person in any court of the United
States, or of a State, or by any judge orjustice, whereby the person of any ambassador or public minister
of any foreign prince or State, authorized and received as such by the President, or any domestic or
domestic servant of any such minister, is arrested orimprisoned, or his goods or chattels aredistrained,
seized, or attached, such writ or process shall be deemed void.

47 Carrera v. Carrera, 174 F.2d 496, 498 (D.D.C. 1949) (domestic servant to
Czechoslovakian Embassy in United States entitled to diplomatic immunity). See
Comment, Immunities ofDiplomatic Officers,27 YALE L.J. 392 (1917);Recent Case,
27 Harv.L. Rev. 489 (1914).

«¢ Holbrook v. Henderson, 4 Standf. 619 (N.Y. Super. Ct. 1851).

49 See id.

50 United States ex rel. Casanova v. Fitzpatrick, 214 F. Supp. 425, 428 (S.D.N.Y.
1963) (resident member of Staff of the Permanent Mission of Cuba to the United

15



MILITARY LAW REVIEW [Vol. 71

tion for criminal offenses committed in the nations in which they
are serving. Since such offenses are also generally beyond the
reach of federal law,5! and thus not subject to prosecution within
the United States,itispossible that an offender with diplomatic im-
munity can escape punishment for a serious crime committed
overseas.

Similarly when offenses are committed in an area over which no
country exercisesjurisdiction, the offender may never be subject to
prosecution. Examples of crimes of this type are offenses com-
mitted in outer space,52 on oil derricks located out at sea,®® or on
floating icebergs.>* Where crimes have been committed in places
over which no nation has jurisdiction, the federal courts have had
difficulty determining whether they have jurisdiction to try the
offense and the offender.

One case illustrating the problems courts experience in this area
is United States v. Escamilla,? in which the issue was whether the
federal jurisdiction of the United States extended to an ice island
floating in the Arctic Circle. In Escamilla the defendant was con-
victed of involuntary manslaughter for an offense committed on
“Fletcher’s Ice Island T-3,an unclaimed island of ice in the Arctic
Ocean,”5¢ while he was employed by the General Motors Defense
Research Laboratory. The island had been occupied by the United
States Government since 1952 and used as a research station.

Although the defendant challenged thejurisdiction of the federal
district courtto try him for the offense with which he was charged,
his motion was denied. He appealed his conviction to the Court of
Appeals for the Fourth Circuit alleging, among other matters,that
“[tThe district court was in error when it ruled that the special
miaritime . territorial jurisdiction of the United States extended

Nations charged with conspiracy to commitsabotage i.eld not entitled todiploma "~
immunity).

518TuDY DRAFT, supra note 23, at 20; FINAL REPORT, supra note 17,at22.But see Uni-
ted Statesv. Erdos, 474 F.2d 157 (4th Cir. 1973)(senior diplomatic official serving in
the American Embassy in the new Republic of Equatorial Guinea convicted in
federal court for criminal offense committed within a diplomatic compound).

52 See Grove, Criminal Jurisdiction in Outer Space, 6 INTLLAw.313 (1972).See also
STuDY DRAFT, supra note 25, at xxxi; FINAL REPORT, supra note 17,at 22; Brown &
Schwartz, New Federal Code Is Submitted, 56 A.B.A.J. 844, 847 (1970); Ex-
traterritorial Jurisdiction, supra note 5,at 352; Hearings, supra note 2, pt. I, at 53,
176 & pt. V, 4841.

53 Hearings, supra note 2, pt. V, at 5405.

54 STUDY DRAFT. supra note 25, at xxxi; FINAL REPORT, supra note 17,at22; Hearings,
supra note 2, pt. I,at 33, pt. V at 4841 & 5403, pt. X at 7407 & 7413;Extraterritorial
Jurisl%i%i)on, supra note 3, at 352. See United Statesv. Escamilla, 468 F.2d 341 (4th
Cir. .

5 468 F.2d 341 (4th Cir. 1972).

56 |d. at 343.
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to crimes committed on T-3.””57 In an en banc decision sixjudges on
the court of appeals divided equally on the jurisdictional issue,
thereby affirming the lower court’s ruling on that point.58

Escamilla illustrates the difficulties that arise when criminal
offenses are committed in places where no country hasjurisdiction
to try the offender. The existence of situationslikethe oneraisedin
Escamilla and the others noted where American citizens are out-
side the reach of federal laws, not subject to the jurisdictional
provisions of international treaties, and beyond the reach of
foreign laws, served to convince the members of the National Com-
mission of the need for extraterritorial application of the federal
laws.

C. EXTRATERRITORIAL STATUTES

Another factor the Commission considered in weighing the need
for extraterritorial legislation was the difficulty experienced by
federal judges in deciding whether a particular federal statute
should be applied extraterritorially. In part, Congress’ failure to
pass legislation on the subject of extraterritorial jurisdiction and
its failure to specify in enacted statuteswhether the provisions in-
cluded insuch legislation were tobe applied extraterritoriallyhave
caused judges great problems in deciding whether the courts have
jurisdiction to hear cases involving violations of federal law
overseas. In addition, the absence of a clear government policy on
prosecuting American citizens charged with committing offenses
overseas,® and the absence of judicial precedent regarding ex-
traterritorial application of federal statuteshave contributed to the
difficulties experienced by federal judges in deciding casesin this
area.80

Criminal statutes providing that particular offenses can be
prosecuted in federal courts, no matter where the offense occurs,
have caused the judiciary no problems. For example, the statute
making treason an offense unquestionably applies extraterritori-
ally:

Whoever, owing allegiance to the United States, levies war againstthem or
adheres to their enemies, giving them aid and comfort within the United
States or elsewhere, is guilty of treason and shall suffer death, or shall be
imprisoned not less than five years and fined not less than $10,000,and
shall be incapable of holding any office under the United States.¢!

57 Id.

58 Jd. The district court’s decision in Escamilla was, however, reversed on other
grounds.

52 FINAL REPORT,supra note 17, at 22. See also WORKINGPAPERS,supra note 7 ,at 71.
50 WORKING PAPERS, supra note 7,at 69.

61 18U.S.C. §2381 (1970) (emphasis added).
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Other statutes, however, are not so clear. For example, section 1546
of title 18 of the United States Code makes forgery and misuse of
immigration visas and other permits an offense punishable in
federal court, but contains no provision for extraterritorialapplica-
tion. The result has been that some courts have held the section
applies extraterritorially while other courts have held it does not.
In part, section 1546 provides:

Whoever . . . uses, attempts to use, possesses, obtains, accepts or receives
anyimmigration visa or permit, or other document required for entry tothe
United States, knowing itto be . . . falsely made, or to have been procured
by means of any false claim or statement, or to have been otherwise
procured by fraud or unlawfully obtained . . . or

Whoever knowingly makes underoath any falsestatementwith respectto a
material fact in any application, affidavit, or other document required by
the immigration laws or regulations , .. [slhall be fined ... or im-
prisoned.5?

To determine if Congress intended this section of the Code to be
applied extraterritorially, the courts have been forced to examine
the statute’s legislative history.53

Because Congress seldom considers the issue of extending
domestic legislation outside the territorial limits of the United
States in its published hearings, the legislative history of such
statutes is often of little value in determining whether Congressin-
tended the provisions of the statutesto have extraterritorial effect.
When an examination of legislative history has proven fruitless,
federal judges have looked to judicial precedent,8 rules of statutory
construction®® and principles of international law®é to aidthem in
determining if a statute is to be applied extraterritorially. Since
there is a strong presumptionthat criminal statutesdonot have ex-
traterritorial application,®” federal judges are reluctant to give
statutes extraterritorial application where Congress has not
provided clearly that they should be applied overseas.®®

62 18 U.S.C. §1546 (1970).

53 See Meredity v. United States, 330 F.2d 9, 10 (9th Cir. 1964).

81 See Rivard v. United States, 375 F.2d 882, 885-87 (5th Cir. 1967).

65 United States v. Erdos, 474 F.2d 157, 159 (4th Cir. 1973); United States v.
Pizzarusso, 388 F.2d 8,9 (2d Cir. 1968).

56 WORKING PAPERS. supra note 7, at 71.

67 See, e.g., United States y. Pizzarusso, 388 F.2d 8, 9 (2d Cir. 1968).

s See American Banana Co. v. United Fruit Co., 213 U.S. 374 (1909). See also
Yenkichi Ito v. United States, 64 F.2d 73, 75 (9th Cir.). cert. denied, 289 U.S. 762
(1933).As ageneralrule,” ‘the Su J)remeCourtmdlscussmg the extraterritorial effect
of domestic legislation has said: ‘thatthe legislation of Congress will not extend
beyond the boundaries of the United States unless a contrary legislative intent
appears’.” Puhl v. United States, 376 F.2d 194, 196 (10th Cir. 1967).Accord, In re
Quinn, 525F.2d 222. 223 (1st Cir. 1975) (defendant granted immunity from federal
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One set of statutes illustrating the difficulties courts experience
in determining congressional intent regarding extraterritorial
application are the Code provisions dealing with alien and im-
migration offenses. In many cases aliens have been prosecuted un-
der such statutes for immigration application violations com-
mitted in United States consular offices located in foreign coun-
tries. Becausethe immigration statutes donot explicitly provide for
their application overseas, the aliens have argued that the federal
courts have no jurisdiction to try them for alien and immigration
offenses committed overseas. Theresponse of the federal courtson
this issue has not been uniform.

In United States v. Baker,® an alien was tried for willfully mis-
stating information in his application for immigration tothe Uni-
ted Stateswhile he wasinCanada.? Duringhistrial the defendant
challenged the jurisdiction of the United States to indict and try
him for an offense committed in Canada.” In granting the defen-
dant’s motion for dismissal, the court ruled that the United
Statesdid not have authority to indict and prosecute anindividual
for a crime committed outside the territorial limits of the United
States.” In reaching its decision, the courtrelied in large part on
the following statement from Oppenheim’s treatise on inter-
national law:

The question of “whether States have a right to jurisdiction over acts of
foreigners committed in foreign countries . . .ought to be answered in the
negative. For at the time such criminal acts are committed the perpetrators
are neither under the territorial nor under the personal supremacy of the
States concerned. And a State can only require respect for its laws from
such aliens as are permanently or trans’fentlywithin its territory. No right
for a State to extend its jurisdiction over acts of foreigners committed in
foreign countries can be said to have grown up according to the Law of
Nations, and the right of protection over citizens abroad held by every State
would justify it in an intervention in case one of its citizens abroad should
be required to stand his trial before the courts of another State for criminal
acts which he did not commit during the time he was under the territorial
supremacy of such State.”73

prosecution refused to testify on grounds that his testimony might subject him to
prosecution in England for offenses committed in the United States).

69 136 F. Supp. 546 (S.D.N.Y. 1955).

70 18 U.S.C. §1001 (1970).That section states:

Whoever, in any matter within the jurisdiction of any department or agency of the United States
knowingly and willfully falsifies,conceals or coversup by any trick, scheme,ordevicea material fact, or
makes any false, fictitious or fraudulent statements or representations, or makes or uses any false
writing or document knowing the same to contain any false, fictitious statementor entry,shall be fined
not more than $10,000 or imprisoned not more than five years or both.

71 136 F. Supp. at 547.
2 |d.

73 1d. at 548, quoting fromL. OPPENHEIM,INTERNATIONALLAW § 147 (3ded. 1920}.See
Yenkichi Ito v. United States, 64 F.2d 73 (9th Cir.), cert.denied,289 U.S. 762 (1933)
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For these reasons, the court held that the defendant could not be
tried in a federal court of the United States for an offense com-
mitted in Canada.

Baker was a case of first impression. Six years later, the same
issue was presented to another federal district court in United
States v. Rodriguez.”* In Rodriguez, six defendants were charged
with conspiring to secure their unlawful entry into the United
States by means of sham marriages to American brides, and with
making false oaths before United States consular personnel in
Mexico, Panama and Costa Rica. At their trial, the defendants
challenged the jurisdiction of the court to try them for offenses com-
mitted outside of the United States.?

Contrary to the decision in Baker, the court held that the defend-
ants could be prosecuted by the United States for false statements
made overseas in connection with the procurement of documents
necessary for admission to the United States.” In reaching his
decision, the trial judge in Rodriguez relied not only on the
language of the statutes under which the charges were laid77 but
also on the language of other sections of the United States Code,
sections that evinced a congressional intent to have the principal
statute apply extraterritorially.78 On appeal, the Ninth Circuit
Court of Appeals affirmed the district court’s ruling.™

Although other federal courts have reached the same result as
the court in Rodriguez, they have done so for different reasons. In
United States v. Pizzarusso,®® a Canadian citizen was charged,
tried and convicted of “knowingly making a false statement under
oath in avisa application to an American consular official located
in aforeign country.” Onappeal,the defendant alleged thatthe dis-
trict court did not have jurisdiction to try her for an offense com-
mitted in Canada outside the territorial limits of the United States.
After reviewing the provisions of section 1546,the court of appeals

(federal statute prohibiting aliens from unlawfully entering the United States not
violated when aliens were 40 miles off shore at the time their vessel was seized).
74 182 F. Supp. 479 (S.D. Cal. 1960), aff'd sub nom. Rocha v. United States, 288 F.2d
545, 547 (9th Cir. 1961).

s The specific question the court addressed was as follows:

May aliens, found within the United States, be prosecuted here for the commission of crimes allegedly
committed outside the territorial limits of the United States,when the crimes charged concern the use of
false Statements to secure the documents necessary for admission into the United States?

182 F. Supp. at 481-82.

76 Id. at 494,

77 18 U.S.C. $1546 (1952).

78 See 182 F. Supp. at 486.

79 Rocha v. United States, 288 F.2d 545, 547 (9th Cir. 1961).
80 388 F.2d 8 (2d Cir. 1968).
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concluded that Congress intended that the section be applied ex-
traterritorially.81 The court reasoned that the interest of the
Government in the regulation of foreign affairs included the
procedures regarding the issuance of visas and that false
statements made by the applicant for a visa could be expected to
have adetrimental effectupon governmental interests. In addition,
the courtreasoned thatunder the protective theory of international
law, a state

has jurisdiction to prescribe a rule of law attaching legal consequences to
conduct outside its territory that threatens its security as a state or the
operation of its governmental functions, provided the conductis generally
recognized as a crime under the law of states that have reasonably
developed legal systems.8?

For these two reasons, the court of appeals concluded that the
district court had jurisdiction over the offense charged.

In discussing the international law aspects of the case, the court
noted thatinan analogousfactsituation,the Ninth Circuit similar-
ly had held Congress intended section 1546 to be applied ex-
traterritorially.®® The court observed, however, thatthe Ninth Cir-
cuit’s decision was based on afinding that “jurisdictionrested par-
tially on the adverse effect produced as a result of the alien’sentry
into the United States.”#¢ The Second Circuitin Pizzarusso rejected
this line of reasoning. In the opinion of the Second Circuit, an
offense under section 1546 is complete when committed overseas
and not when the person enters the country.®® Consequently, the
court concluded there was no need for the Ninth Circuit to rely on
the territorial theory to support the exercise of jurisdiction over sec-
tion 1546 offenses.

While some federal courts have disagreed about the ex-
traterritorial reach of section 1546,other federal courts have avoid-
ed completely the jurisdictional problems posed by the section. In
ChinBick Wah v. United States®® a Chinesealien was charged with
violating the statute by making false statements on an immigra-
tion visa in Hong Kong. The defendant was tried, convicted and

81 |d. at 10.

82 1d., quoting from RESTATEMENT (SECOND) OF FOREIGN RELATIONS § 33 (1965).See
also United States v. Archer, 51 F. Supp. 708 (S.D. Cal. 1943) (federal district court
had jurisdiction to try alien for false swearing charge on the theory thatan overseas
consulate was part of the territory of the United Statesand on the theory thatharm
would result in the United States).

83 388 F.2d at 11,citing Rocha v. United States, 288 F.2d 545 (9th Cir.), cert.denied,
366 U.S. 948 (1961).

84 388 F.2d at 11.

8 Id.

86 245 F.2d 274 (9th Cir.), cert. denied, 355 U.S. 870 (1957).
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sentenced to one year’s imprisonment. Since neither the district
court nor the court of appeals which affirmed the conviction ad-
dressed the issue of whether offenses committed in Hong Kong by
an alien could be tried in the United States federal courts, it is
reasonable to conclude that the courts either assumed thatjurisdic-
tion to try the offense existed, or failed entirely to recognize the
issue.8?

The Baker, Rodriguez, Pizzarusso and Chin Bick Wah cases il-
lustrate the difficulty that the federal courts have experienced in
deciding whether aliens who make false statementsto obtain entry
intothe United Statescanbe charged andtried for violating federal
laws. In Baker, the court held they could not be tried. In Rodriguez
and Pizzarusso, the courts held for different reasons that aliens
could be tried. And in ChinBick Wuh,the court failed to even dis-
cuss the jurisdictional problem. Recognizing the need to eliminate
this type of confusion and to promote greater consistency and un-
iformity in such cases,the National Commission concluded that a
provision providing for extraterritorial application of the federal
penal laws was needed.

D. SUPREME COURT DECISIONS
LIMITING EXTRATERRITORIAL
JURISDICTION UNDER THE UNIFORM
CODE OF MILITARY JUSTICE

The last factor considered by the National Commission in
evaluating the need for extraterritorial application of the federal
criminal code was a line of cases decided by the United States
Supreme Court in the late 1950’s and early 1960’s which
significantly limited the scope of military jurisdiction by holding
certain articles of the Uniform Code of Military Justices8 un-
constitutional. As a result of these decisions, discharged serv-
icemen, dependents and civilian employees of the armed forces are
no longer subject to military jurisdiction and cannot be tried by

87 See United Statesv. Rodriguez, 182F. Supp.479,493(S8.D. Cal. 1960).See also Uni-
ted States v. Flores-Rodriguez, 237 F.2d 405 (2d Cir. 1956).

88Uniform Code of Military Justice, arts. 1-140,10U.S.C. §§ 801-940 (1970)
[hereinafter cited as Uniform Code in text and UCMJ in footnotes] was passed by
Congress in 1950 and the armed forces began to try soldiers for violations of the
Codein 1951.The purpose of the Act was “[t]o unify, consolidate, revise, and codify
the Articles of War, the Articles for the Government of the Navy, and the Dis-
ciplinary laws of the Coast Guard, and to enact and establish a Uniform Code of
Military Justice.” Act of May 5, 1950, ch. 169, 64 Stat. 107.
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military courts-martial for criminal offenses committed while ac-
companying the armed forces overseas.%?

Under the provisions of the Uniform Code of Military Justice, the
military was given jurisdiction to try discharged servicemen,
dependents and civilian employees for offenses committed outside
the territorial limits of the United States. Article 3(a) of the Uni-
form Code provided that soldiersdischarged from military service
could be tried by court-martial for serious offenses committed dur-
ingtheir prior active duty serviceif itappeared that no federal court
had jurisdiction over the offense. In part, article 3(a) stated:

[Alny person charged with having committed, while inastatusin which he
was subject to [the UCMJ] an offense against [the UCMJ] punishable by
confinement of five years or more and for which the person cannotbe tried
in the courts of the United States or any State or Territory thereof or of the

District of Columbia, shall not be relieved from amenability to trial by
court-martial by reason of the termination of said status.°

In addition, Article 2(11) of the Uniform Code provided that
civilians “serving with, employed by, or accompanying the armed
forces outside the United States” could be tried by court-martial for
any offenses committed overseas.®® Through these two articles
Congress was able to make a limited group of civilians subject to
court-martial jurisdiction for offenses committed outside of the
territorial limits of the United States. Articles 3(a) and 2(11),
therefore, were an early attempt by Congressto extendthe exercise
of federal jurisdiction to civilians overseas.%?

1. Discharged Servicemen

The constitutionality of article 3(a) was first challenged in
Talbott v. United States exrel. Toth.%3 In Toth,the defendantwas a

89 See generally Bell v. Clark, 308 F. Supp. 384, 386-87 (E.D.Va. 1970)forashortdis-
cussion of the cases in this area. The individual cases are treated in greater detail
later in this article.

90 UCMJ, art. 3(a), 50U.S.C. §553(a) (1952).The validity of a similar type of statute
providing that “a person accused of committing fraud against the Government
while in military service was amenable to trial by court-martial after his discharge
from the service” had been upheld numerous times. Talbott v. United States, 215
F.2d 22,26 (D.C. Cir. 1954).See also Kronbergv. Hale, 180F.2d 128(9th Cir. 1950);Ex
parteJoly,290 F. 858 (S.D.N.Y. 1922);United Statesex rel. Marino v. Hildreth, 61F.
Supp. 667 (E.D.N.Y. 1945); Terry v. United States, 2 F. Supp. 962 (D.D.C. 1933).
91 UCMJ, art. 2(11), 50 U.S.C. §552(11) (1952).

92 See United States ex rel. Hirschberg v. Cooke, 336 U.S. 210 (1949); Hearings on
H.R.2498 Before the Subcomm. on Armed Services of the House of Representatives,
81st Cong., 1st Sess. 617,800,883-84,902, 1262 (1949). See also United Statesex
rel. Toth v. Quarles, 350 U.S. 11, 15 n.8 (1955); United States v. Gallagher, 7
U.S.C.M.A. 506, 509-10, 22 C.M.R. 296, 299-300 (1957); Morgan, Court-Martial
Jurisdiction Over Non-Military Persons Under the Articles of War,4 MinN. L. REv.
79, 83-84 (1920).

93 113F. Supp.330(D.D.C.1953), rev’d subnom.Talbottv. United States, 215F.2d 22
(D.C. Cir. 1954).TheJudge Advocate General of the Army, Major General Ernest M.
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civilian who had been discharged from the Air Force in December
1952.Four months after hisrelease from military service, Air Force
officials charged Toth with premeditated murder and conspiracy to
commit murder in violation of Articles 81and 118of the Uniform
Code of Military Justice. The charges alleged that the offenses oc-
curred while Toth was stationed in Korea. Shortly after Toth was
charged, military authorities, acting pursuant to the provisions of
article 3(a), apprehended Toth at his place of employment and
returned him to Koreawhere he was placed in confinement pending
trial by general court-martial.

Toth’s sister filed a petition for a writ of habeas corpus in the Uni-
ted States District Court for the District of Columbia. The petition
alleged that article 3(a) was unconstitutional and that as aresult,
Toth had been transported illegally from Pittsburgh to Korea.
Although the district court granted the writ and ordered Toth
released from confinement, the order was stayed pending an
appeal by the Secretary of the Air Force.%*

The court of appeals reversed and remanded “the case . . ,with
instructions to discharge the writ and to return Toth to the custody
of the military authorities.”?> Upholding the constitutionality of
article 3(a), the court reasoned that

the Constitution gave Congress power “To make Rules for the Government
and Regulation of the land and naval Forces.” Congress has made such
rules, and among them isthe one before us. In effect this section of the Uni-
form Code is no more than a provision by Congress that an honorable dis-
charge from military service shall not be an absolution for crimes
theretofore committed. In substance and effect it is a general condition at-

Brannon,argued againstthe passage of Article 3 (a)of the Uniform Code of Military
Justice.

He asked Congress to “confer jurisdiction upon Federal courtstotry any person for an offensedenounc-
ed by the [military] code if he isno longer subject thereto. Thiswould be consistent with the fifth amend-
ment of the Constitution.” The Judge Advocate General went on to tell Congress that “If you expressly
confer jurisdiction on the Federal courts to try such cases, you preserve the constitutional separation of
military and civil courts, you save the military from a lot of unmerited grief, and you provide fora clean
constitutional method for disposing of such cases.”

quoted in United States ex rel. Toth v. Quarles, 350 U.S. 1,21(1955). See Hearings
Before the Subcomm. of the Senate Comm. on Armed Services on S. 857 and H.R.
4080, 81st Cong., 1st Sess. 256-57 (1949).

The My Lai incident and the trial of Lieutenant Calley almost fell subjectto this
provision. Calley was charged with violating the Uniform Code of Military Justice
oneday before he was to be discharged from active duty. See United Statesv. Calley,
46 C.M.R. 1131, 1142 (ACMR), aff'd, 22 U.S.C.M.A. 534, 48 C.M.R. 19 (1973).0n
habeas corpus, Lt. Calley was initially ordered released, Calley v. Callaway, 382 F.
Supp. 650 (M.D. Ga. 1974), but that orderwasreversed, 519F.2d 182 (5th Cir. 1975).
9 See 215F.2d at 25.

95 1d. at 31.
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tached by Congress to discharges from the service. We perceive no con.
stitutional invalidity in such a provision.®

Toth appealed the court’s decision to the United States Supreme
Court which granted certiorari on the question of the con-
stitutionality of article 3(a).?”

In United States ex rel. Toth v. Quarles®® the Supreme Court
reversed the court of appeals’ decision and ruled article 3(a) to be
unconstitutional.99 In writing for the majority, Justice Black con-
cluded that “Congress cannot subject civilians like Toth to trial by
court-martial.”2% “Like other civilians,” Justice Black noted, dis-
charged soldiers, “areentitled to have the benefits of safeguardsaf-
forded thosetried intheregular courts authorized by Article 3of the
Constitution.”*°! In addition, he observed that:

[Alny expansion of court-martial jurisdiction like that in the 1950 Act
necessarily encroaches on the jurisdiction of the federal courts setup under
Article 3 of the Constitution where persons on trial are surrounded with
more constitutional safeguards than in military tribunals.102

It made no difference to Justice Black that Toth could not be
prosecuted in any way by the federal government for the offenses
committed in Korea.%3

The effect of the Court’sdecision in Tothisthat the government’s
award of a military discharge carries with it a grant of immunity
from federal prosecution for offenses committed outside the United
States.1%¢ With the military courts unable to exercise jurisdiction
over ex-servicemen for such offenses, and with the federal courts
unable to exercise jurisdiction over crimes committed outside the
United States, American soldiers separated from military service
cannot be punished or held criminally responsible for crimes com-
mitted beyond the boundaries of the United States.

2. Civilian Dependents

Article 2 (11)provides forthe exercise of military jurisdiction over
civilian dependents.1%® Its constitutionality was challenged in 1957

9 |d. at 25.

97 United States ex rel. Toth v. Talbott, 348 U.S. 809 (1954).
8 350 U.S. 11(1955).

% |d. at 23.

100 1d.

101 |d.

10z ]d, at 15.

103 |d, at 21.

104 STUDY DRAFT,supra note 25, at xxxi.

105 UCMJ, art. 2(11), 10 U.S.C. § 802(11) (1970).
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when the Supreme Court was asked to decide whether civilian
dependents accompanying the armed forces could be tried by
military courts-martial for offenses committed overseas. In Reid v.
Covert'o¢ the wife of an Air Force Sergeant stationed in England
was charged with the murder of her husband. Under the provisions
of article 2 (11), Mrs. Covert, a civilian dependent “accompanying
the armed forces outside the United States,”” was charged with
premeditated murder in violation of Article 118 of the Uniform
Code of Military Justice. She was tried by a general court-martial
composed of Air Force officers; she was found guilty and was
sentenced to life imprisonment. On appeal, an Air Force Board of
Review affirmed the conviction.’%” The United States Court of
Military Appeals, however, reversed her conviction on the ground
that procedural errors had been committed when the trial court in-
structed the court members on the issue of Mrs. Covert’s mental
responsibility.108

Before she could beretried by the military, Mrs. Covert petitioned
the District Court for the District of Columbia for awrit of habeas
corpusonthegroundsthatarticle2(11), which permitted thetrial of
civilian dependents by court-martial, was unconstitutional. Rely-
ing on the Supreme Court’s decision in Toth, the district court
ordered Mrs. Covert released from confinement.’°® The Govern-
ment appealed the ruling to the Supreme Court and the Court
granted certiorari on the issue of the constitutionality of article
2(11).110

In Kinsella v. Krueger,''* a companion case, the wife of an Army
Colonel stationed in Japan was charged under the Uniform Code
with the premeditated murder of her husband.''2 Pursuantto the
provisions of article 2(11), Mrs. Smith, like Mrs. Covert, was tried
by general court-martial. A court of officers found Mrs. Smith guil-
ty of premeditated murder and sentenced her to life imprisonment.
Her conviction was affirmed by an Army Board of Review!!? and
the United States Court of Military Appeals.114

After Mrs. Smith had exhausted the military remedies available

16 354 U.S. 1(1957).

107 United States v. Covert, 16 C.M.R. 465 (AFBR 1954).

108 United States v. Covert, 6 U.S.C.M.A. 48, 19 C.M.R. 174 (1955).

109 See 354 U.S. at 4.

110 350 U.S. 985 (1955).

11354 U.S. 1(1957).

112 The charge was a violation of Article 1180of the UCMJ, 50 U.S.C.§712 (now 10
U.S.C. §918 (1970)).

112 United States v. Smith, 10 C.M.R. 350 (ABR 1953), decision on reconsideration.
United States v. Smith, 13C.M.R. 307 (ABR 1953).

114 United States v. Smith, 5 U.S.C.M.A. 314, 17 C.M.R. 314 (1954).
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to her, her father filed a petition for a writ of habeas corpuson her
behalf in the Federal District Court for the Southern District of
West Virginia. The petition requested that Mrs. Smith be released
from confinement on the ground that the court-martial which tried
her “was without jurisdiction because Article 2(11) of the UCMJ
was unconstitutional insofar as it authorized the trial of civilian
dependents accompanying servicemen overseas.”115

Indenyingthe petition, the districtcourtruled that Congresshad
the power under article I, section 8 of the Constitution and the
necessary and proper clauseto authorize thetrial by courts-martial
of civilians accompanying the armed forces overseas in time of
peace and therefore upheld the constitutionality of article 2(11).
Mrs. Smith’s father appealed the dismissal of the writto the Fourth
Circuit Court of Appeals and while the appeal was pending, the
Supreme Court granted certiorari on the issue of the con-
stitutionality of article 2(11), an issue already pending before it in
Reid v. Covert.

In 1956,the Supreme Court in Reid v. Covert!¢ and Kinsella v.
Krueger''” upheld the constitutionality of article 2(11) and the
courts-martial convictions of Mrs. Covert and Mrs. Smith. Later, a
majority of the Court voted to reconsider their decisions in these
two cases and petitions for rehearing were granted.!18 After ad-
ditional argument and further consideration, the Supreme Court
withdrew its previous opinions and judgments and held in a sec-
ond set of opinions also styled Reid v. Covert'*® and Kinsella v.
Krueger?® that the wives of soldiers stationed overseas “could not
be tried by military authorities.”12!

In support of its holding that the wives of American soldiers
stationed overseas had a constitutional right to be indicted by a
grandjury andtried by ajury of their peers, the Courtreasoned that:

[Wlhen the Government reaches out to punish a citizen who is abroad, the
shield whichthe Bill of Rightsand other parts of the Constitutionprovide to

protect his life and liberty should not be stripped away just because he
happens to be in another land.?22

These opinions established that dependents charged with capital

115 See Reid v. Covert, 354 U.S. 1,4-5 (1954); United Statesv. Kinsella, 137F. Supp.
806,807 (S.D.W. Va. 1956).

116 351 U.S. 487 (1956).

117 351 U.S. 470 (1956).

118 352 U.S. 901 (1956).

118 354 US. 1(1957).

120 | (.

121 | (.

122 354 U.S. at 6. See also United States ex rel. Guagliardo v. McElroy, 259 F. 2d 927,
929-30 (D.C. Cir. 1958).
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offenses while accompanying the armed forces overseas in time of
peace were entitled to a civilian trial with the procedural
safeguards guaranteed by the Bill of Rights and the Constitution.
Thus, the decisions denied military authorities the power to try
civilians committing capital offenses overseas.

Because many courts viewed the Supreme Court’s holdings in
Reid and Krueger as prohibiting only the courts-martial of civilian
dependents charged with capital offenses, the constitutionality of
trying civilian dependents charged with noncapital offenses also
was challenged. In Kinsellav. United States ex rel. Singleton'?3 the
Supreme Court further limited the scope of the exercise of military
jurisdiction by holding that the “military could not exercise
jurisdiction over civilian dependents charged with noncapital
offenses.”!2¢ In Singleton, Joanna S. Dial and her serviceman hus-
band were charged with the unpremeditated murder of their 1-
year-old son in Germany.

The Dials were tried together by general court-martial in
Baumholder, Germany. Upon their pleas of guilty they were con-
victed of involuntary manslaughter, and sentenced to the max-
imum punishment authorized by the Manual for Courts-Martial.
An Army Board of Review!?> and the United States Court of
Military Appeals!26 upheld the right of the military courts to exer-
cise jurisdiction over civilian dependents charged with noncapital
offenses and affirmed the trial court’s decision.

Mrs. Dial was returned to the United States and was confined at
the Federal Reformatory for Women at Alderson, West Virginia. A
petition for a writ of habeas corpus was filed on her behalf by her
father in the United States District Court for the Southern District
of West Virginia challenging the constitutionality of her convic-
tion by court-martial for a noncapital offense committed overseas.
While expressing disagreement with the Supreme Court’sdecision
in Krueger, the same district court whose denial of a petition for a
writ of habeas corpusin Mrs.Smith’scasehad been reversed by the
United States Supreme Court in Kinsella v. Kreuger,'?
nevertheless applied the Krueger rationale and granted Mrs. Dial’s
writ of habeas corpus ordering her released from custody.}28

The Government appealed the district court’sdecision granting
the writ to the United States Supreme Court. In Kinsella v. United

123 361 U.S. 234 (1960).

124 |d. at 249.

125 United States v. Dial, CM 397520 (ABR 1958) (unpublished opinion).
126 United States v. Dial, 9 U.S.C.M.A. 541, 26 ©.M.R. 321 (1958).

127 See notes 111-122 and accompanying text supra.

128 United States v. Kinsella, 164 F. Supp. 707 (S.D.W.Va. 1958).

28



1976) EXTRATERRITORIAL JURISDICTION

States ex rel. Singleton129 the Supreme Court denied the
government’s appeal and affirmed the district court’sdecision. In
writing the majority opinion, Justice Clark stated that Mrs. Dial
was entitled to the safeguards provided by the Consitution and that
the military did not have authority to try her by court-martial fora
noncapital offense committed overseas while she was accom-
panying her husband who was in the armed forces.!3°

In Reid, Krueger, and Singleton, the Supreme Court established
that civilian dependents accompanying the armed forces outside
the United States cannot be tried by courts-martial for either
capital or noncapital offenses committed overseas. The effect of
these decisions was to deny to Congress the use of the Uniform
Code of Military Justice to exercise criminal jurisdiction over a
limited class of American civilians living abroad. In these cases,
the Supreme Court extended constitutional protections to another
group of civilians, who now aresubjectto neitherthejurisdiction of
courts-martial nor jurisdiction of federal courts,and who innoway
can be punished or held criminally responsible by a judicial
tribunal of the United States for crimes committed beyond the
boundaries of the United States.

3. Civilian Employees

In addition to providing that civilian dependentsaccompanying
the armed forcesoutside of the United Statescould be tried by court-
martial for offenses committed overseas, Article 2(11) of the Un-
iform Code also provided that persons “serving with [or]employed
by . . .the armed forces outside the United States”'3! were subject
to trial by military court-martial for crimes committed overseas.
Because the Supreme CourtrulingsinReid,Krueger,and Singleton
were limited to that portion of article 2(11) dealing with persons
“accompanying the armed forces outside the United States,” the
constitutionality of the portion of the article subjecting civilians
employed by the armed forces overseas to trial by court-martial for
offenses committed overseas remained uncertain.

Some courts reasoned that because the “personsaccompanying”
part of article 2(11) was held unconstitutional, theremainder of the
article was also unconstitutional.'32 Other courts, however, con-
cluded that the remaining provision of article 2(11) providing for

129 361 U.S. 234 (1960).

130 |d. at 249.

131 UCMJ, art. 2(11), 50 U.S.C. §552(11) (now 10 U.S.C. §802(11) (1970)).

132 See United States ex rel. Guagliardo v. McElroy, 259 F.2d 927, 931-33 (D.C. Cir.
1958).
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the exercise of military jurisdiction over those *“serving with [or]
employed by” the armed forces was still valid.?33 In upholding the
constitutionality of this section of article 2(11), these courts relied
on the reservation clause in title 10, United States Code, which
provides that

If a part of this Act is invalid, all parts that are severable from the invalid
part remain in effect. If a part of this Act is invalid in one or more of its
applications, the part remains in effect in all valid applications that are
severable from the invalid applications.13+

Because of the diversity of interpretations, the Supreme Court was
called upon in Grishamv. Hagan'3 to rule on the constitutionality
of the remaining portion of Article 2(11).

In Grishamthe defendantwas a civilian,employed by the United
States Army Corps of Engineers in Orleans, France, who was
arrested by French authorities for the premeditated murder of his
wife in Orleans. Within three weeks of his arrest, Grisham was
released to American military authorities at the Army’s request,
and charged with premeditated murder in violation of Article 118,
Uniform Code of Military Justice. In his trial by general court-
martial, Grisham objected to being tried by the military on the
ground that “exclusivejurisdiction over the offense upon which he
was arraigned was vested in France and was punishable only un-
der French law.”138 After his motion to dismiss the charges on the
ground that the court-martial did not have jurisdiction to try him
was overruled, Grisham stood mute and a plea of not guilty was
entered on his behalf. He was convicted of unpremeditated murder
and sentenced to life imprisonment.137

Following his conviction, Grisham petitioned for awrit of habeas
corpusinthe Federal District Court forthe Middle District of Penn-
sylvania alleging that

the court-martial waswithout jurisdiction because Article 2(11) of the Uni-
form Code of Military Justice was unconstitutional insofarasitauthoriz-
ed the trial by court-martial of. . .a civilian employee of the United States

Army and that as a civilian [he] had been deprived of his constitutional
rights to indictment by a grand jury and trial by jury.'

133 See In re Yokoyama, 170F. Supp.467,469(S.D. Cal. 1959);Grisham v. Taylor, 161
F. Supp. 112,114-15 (M.D. Pa.),aff’d, 261 F.2d 204, 206 (3d Cir. 1958).See also then
Circuit Judge Burger’sdissent in United States ex rel. Guagliardo v. McElroy. 259
F.2d 927, 933-40 (D.C. Cir. 1958).

13 Savings and Separability Provision, 10U.S.C.A. prec, Subtitle A note, 801note at
1(1975). See also Act of Aug. 10, 1956, Pub. L. No. 84-1028, §49(d), 70A Stat.640.
155 361 U.S. 278 (1960)

136 See Grisham v. Taylor, 161 F. Supp. 112, 113(M.D. Pa. 1958).

187 See id.

138 | (.
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The district court dismissed the petition, ruling that employees of
the armed forces serving overseas could be tried by court-martial
under the provisions of article 2(11) for offenses committed
overseas.!3® The Third Circuit Court of Appeals affirmed on the
grounds that Grisham was an employee closely connected with the
Army,thathewasassociated with the Army by his own choice, and
that civilian employees accompanying the armed forces
traditionally had been tried by military courts-martial for offenses
committed while employed overseas.!40

The Supreme Court granted certiorari on two issues: were courts-
martial of civilians employed by the armed forces overseas con-
stitutional and were the provisionsof article2(11)severable.24* The
Supreme Court held that civilian employees of the armed forces
charged with capital offenses committed while serving overseas
are entitled to the constitutional rights of indictment by grand jury
and trial by jury, just as civilian dependentsareunder the Court’s
decision in Reid u. Covert.1¢2 Therefore,the military did not have
jurisdiction to try Grisham for a capital offense committed
overseas while he was employed by the armed forces and his con-
viction was reversed.143

In McElroy u. United States ex rel. Guagliardo!** and Wilson v.
Bohlender'4> the Supreme Courtwas presented with the question of
whether civilians employed by the armed forces could be tried by
court-martial for noncapital offenses committed overseas. In
McElroy, the defendant, Dominic Guagliardo, was a civilian

139 |d. at 115.

140 Grisham v. Taylor, 261 F.2d 204, 206 (3d Cir. 1958).Contra,In re Yokayama, 170
F. Supp. 467,469 (S.D. Cal. 1959).

141 361 .S, at 281.

142 See notes 107-110 & 116-122 and accompanying text supra.

143 361 U.S. at 280. See also Latney v. Ignatius, 416 F.2d 821 (D.C.Cir. 1969) (Navy
lacked jurisdiction to try civilian merchant seaman for murder committed in Da
Nang, South Vietnam); United States v. Zamora, 19 U.S.C.M.A. 403,42 C.M.R. 5
(1970) (court-martial charges pending against a civilian serving with the armed
forces in Vietnam ordered dismissed);United Statesv. Averette, 19U.S.C.M.A. 363,
41 C.M.R.363(1970) (Departmentof Army civilian accompanying the armed forces
overseas not subject to trial by court-martial for offenses committed in Vietnam
because Vietnam War was not awar formally declared by Congress);Robb v. United
States, 456 F.2d 768 (Ct. Cl. 1972)(claim for refund of fine paid by Department of
Navy civilian convicted by court-martial in Vietnam granted). For further discus-
sion of the phrase “in time of war” see United Statesv. Anderson, 17U.S.C.M.A. 588,
38 C.M.R. 386 (1968); United Statesv. Bancroft, 3U.S.C.M.A.3,11 C.M.R. 3(1953);
Note, Military Law— “In Timeof War” Under the UniformCode ofMilitary Justice:
An Elusive Standard, 67 MicH. L. REv. 841 (1969).

144361 U.S. 281 (1960).

#3]d.(a companion case).
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employed asanelectrical lineman by the United States Air Force at
a depot near Casablanca, Morocco. In 1957, he and two enlisted
men were charged by military authorities with larceny and con-
spiracy to commit larceny of government property from the depot
supply house. The three accused were tried and convicted of the
charges by general court-martial and were sentenced to be confined
at hard labor for three years and fined $1000each. Confined in the
Air Force stockade in Morocco, Guagliardo filed a petition for awrit
of habeas corpusin the District Court for the District of Columbia
alleging that “he had been deprived of his constitutional rights to
indictment by a grand jury and trial by a jury.”** In denying the
petition, the district court upheld the constitutionality of that sec-
tion of article 2(11) which permitted the military to exercise court-
martial jurisdiction over civilians employed by the armed forces
overseas and charged with noncapital offenses.’4” Inreaching this
decision the court reasoned:

That a law subjecting personnel of the type involved in this case to trial
by court-martial is necessary and proper for carrying into execution the
power to make rules for the government and regulation of the land and
naval forces, is demonstrated by aconsideration of the consequencesof any
conclusion that would deny this authority to the Congress. It is manifestly
essential to enforce law and order at stations maintained by the armed
forces of the United States in foreign countries. The use of civilian
employees is frequently indispensable in connection with the operation of
these stations. If court-martial jurisdiction may not be exercised in respect
to such civilians, other means of law enforcement would create difficulties
that in some instances might prove insuperable.]*

The accused appealed and the court of appeals concluded that the
attempt by Congress in subparagraph (11)of article 2 to extend
courts-martial jurisdiction to civilian employees serving overseas
with the armed forces violated article 111,section 2 of the Constitu-
tion and the fifth and sixth amendments, and therefore was un-
constitutional.149 Because of the decision’s conflict with the Third

146 United States ex rel. Guagliardo v. McElroy, 158F.Supp.171,172(D.D.C.1958).
47 ]d. at 179.

18 1d. at 178.

149 United States ex rel. Guagliardo v. McElroy, 259 F.2d 927,933 (D.C. Cir. 1958).
Then CircuitJudge Burger registered a strong dissent. Id. at 933-40. The grounds of
his dissent are summarized in United States ex rel. Wilson v. Bohlander:

(1)The majority result was not compelled by Reid v. Covert because a civilian employee could be either
“in” the armed forces in accord with the Black opinion, or that he could be within the Necessary and
Proper Clause as suggested by the concurring opinions. (2) There is historic precedent for subjecting
civilian employees to courtmartial jurisdiction whereas there is none for dependents. (3) Clear necessity
exists for subjecting civilian employees tocourtmartial jurisdiction.(4) Nopractical alternative exists.

167 F. Supp. 791, 797 (D.D.C. 1958).
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Circuit’s opinion in Grisham, which had ruled that civilian
employees of the armed forces could be tried by court-martial under
article 2(11), the Supreme Court granted the government’s petition
for certiorari.130

In Wilson v. Bohlender,'5* a companion case, the defendant, a
civilian auditor employed by the Department of the Army in Berlin,
Germany, was charged by military authorities under article 2(11)
with various acts of sexual misconduct. Wilson was tried by
general court-martial, and pleaded guilty to the charges. He was
convicted of the offenses to which he entered pleas and was
sentenced to ten years’ confinement at hard labor. Subsequently,
his conviction was affirmed by an Army Board of Review52and by
the United States Court of Military Appeals.t5® While confined at
Fitzsimmons Army Hospital, Wilson filed a petition for a writ of
habeas corpus challenging the constitutionality of his trial under
the provisions of Article2(11) of the Uniform Code. In awell written
opinion the district court concluded that

Congress may, under the authority of the Necessary and Proper Clause,
provide for court-martial jurisdiction in non-capital cases over other than
uniformed members of our armed forces when necessary for the effective
government and regulation of those armed forces. . . .[and that] court-
martial jurisdiction in non-capital cases over civilian employees of the arm-
ed forces in foreign lands is necessary for the effective government and
regulation of our armed forces.!5

For this reason, the court dismissed the petition. Wilson appealed
the denial of his writ to the Tenth Circuit Court of Appeals, but
prior to oral argument the Supreme Court granted certiorari in his
case.1%5

The Supreme Court’sopinion in McElroy and Wilson, written'by
Justice Clark, dealt first with the issue of the severability of article
2(11). The Court concluded that “[t}he intention of Congress in
providing for severability [in title 10 and in the Uniform Code of
Military Justice] is clear, and legal effect can be given to each
category standing alone.”'%¢ The Court next addressed the applica-
tion of article 2(11) to noncapital offenses committed by civilian
employees of the armed forces. Concluding that the rationale
previously announced in Singleton and Grisham was controlling,

150 359 UJ.S. 904 (1959).

151 361 US. 281 (1960).

152 United States v. Wilson, CM 392423 (ABR 1958) (unpublished opinion).

153 United States v. Wilson, 9 U.S.C.M.A. 60, 25 C.M.R. 322 (1958).

154 United States ex rel. Wilson v. Bohlander, 167 F. Supp. 791, 799 (D.D.C.1958).
155 350 U'S. 906 (1954).

156 361 US. at 285.
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the Court held that the trial of American citizens by court-martial
under the provisions of article 2(11) was constitutionally imper-
missible.!57

In Grisham,McElroy, and Wilson,the Supreme Court establish-
ed that civilian employees serving with or employed by the armed
forces outside the United States are not subject to military jurisdic-
tion and therefore cannotbe tried by court-martial for either capital
or noncapital offenses committed overseas. In these cases, the
Court reasoned that civilians employed by the armed forces
overseas are entitled to the same constitutional protections and
safeguards available to citizens charged with criminal offenses
within the United States.

By holding article 2(11) unconstitutional, the Supreme Court
denied the military the authority to exercise court-martial jurisdic-
tion overanother group of American civilians living overseas. In so
doing, the Court denied Congress the option of using the military
criminaljustice system asa vehicle for the prosecution of American
citizens who commit criminal offenses outside the territorial
boundaries of the United States in time of peace.?38 As a result, ex-
servicemen, dependents and civilian employees of the armedforces
cannot be tried by court-martial for offenses committed overseas.
This means that in the absence of federal statutes making such
crimes punishable under federal law, these individuals must be
prosecuted in foreign courtsor not prosecuted atall. Theinability of
the military to undertake the prosecution of individuals falling
within these three classes for crimes committed overseas, and the
absence of any adequate jurisdictional basis for the United States
to prosecute such offenses were factors which influenced the
National Commission to recommend thatthefederal criminal code
be given application extraterritorially.

IV.PROPOSALS FOR REFORM

The substantial increase in the number of American citizens liv-
ing abroad and the inability of the United States Government to
prosecute them for offenses committed overseas were two impor-
tant factors in the National Commission’'s decision to recommend
that a section providing for extraterritorialjurisdiction beincluded
in any revised federal penal code. Thefailure of Congressto specify
which federal criminal statutes should be applied overseas, as well
asthe Supreme Court's decisionsrestricting the exercise of military

157 |d. at 286. See Brown & Schwartz, New Federal Code Is Submitted, 56 A.B.A.J.
844, 846 (1970).
158 See also note 143 supra.
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criminal jurisdiction over American civilians accompanying the
armed forcesoverseas alsowere major factorsinthe National Com-
mission’s decision to include extraterritorial provisions in its
recommendations. It was primarily the recognition of these four
factors that prompted the National Commission to question the
soundness of the government’s traditional policy of not
prosecuting civilians who commit crimesin foreign countries. The
combined effect of these factors convinced the Commission of the
need for legislation which would extend the reach of federal law to
individuals who commit offenses outside the United States.

A.NATIONAL COMMISSION PROPOSAL

The proposals includedin the Final Report of the National Com-
mission for extending federal jurisdiction to offenses committed
overseas have met with general approval.t?® This favorable
response is attributable to a recognition that suchlegislation isnot
only legally sound, but also certainly needed. The National Com-
mission’s recommended provisions for implementing the concept
of extraterritorial jurisdiction are contained in section 208 of its
Final Report. Section 208 would authorize, except as otherwise
provided by statute or treaty, the prosecution of eight types of
offenses committed overseas by American civilians,16°

159 See, e.g., Hearings, supra note 2, pt. 111,subpt. ¢, at1920; pt. V, at 5405;pt. X, at
7406.
160 §208. Extraterritorial Jurisdiction.

Except as otherwise expressly provided by statute or treaty, extraterritorial jurisdiction over an
offense exists when:

(a)one of the following is a victim or intended victim of a crime of violence: the President of the United
States, the President-elect, the Vice President, or, if there is no Vice President, the officer next in the
order of succession to the office of President of the United States, the Vice President-elect, or any i n
dividual who is acting as President under the Constitution and laws of the United States, a candidate
for President or Vice President or any member or member-designate of the President’s cabinet, or a
member of Congress, or a federal judge:

(b) the offense is treason, or is espionage or sabotage by a national of the United States;

(c) the offense consists of a forgery or counterfeiting, or an uttering of forged copies or counterfeits, of
the seals, currency, instruments of credit, stamps, passports. or public documents issued by the United
States;or perjury or a falsestatementin an official proceeding ofthe United States; or a false statement
in a matter within the jurisdiction of the government of the United States;or other fraud against the
United States, or the!? of property in which the United States has an interest, or, if committed by a
national or resident of the United States, any other obstruction of or interferencewith a United States
government function;

(d) the accused participates outside the United States in a federal offense Committed in whole or in
part within the United States, or the offense constitutes an attempt, solicitation,or conspiracy to com-
mit a federal offense within the United States:

(e)the offense is a federal offense involving entry of persons or property into the United States;

(f) the offense is committed by a federal public servantwho isoutside the territory of the United States
because of his official duties or by a member of his household residing abroad or by a person accom
panying the military forces of the United States:

(g) such jurisdiction is provided by treaty; or
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The first three subsections, dealing with criminal offenses
against the United States Government, provide the United States
with jurisdiction to prosecute crimes of violence committed
overseas against high-ranking United States government of-
ficials;!! acts of treason, espionage or sabotage againstthe United
States;'®2 and acts which obstruct or interfere with afunction of the
United States Government.163

The remaining five subsections deal generally with the applica-
tion of criminal statutes overseas. The first provides for federal
prosecution of any person who participates outside of the United
States in an offense committed within the United States as well as
persons outside of the United Stateswho solicit or conspire to com-
mit an offense within the United States.64 Subsequent provisions
make any offense involving “entry of persons or property into the
United States” punishable in the federal courts even though com-
mitted extraterritorially¢®> and also permit the exercise of federal
jurisdiction over American civilians employed by the federal
government overseas.!®® In addition, this last provision extends
jurisdiction to members of the employees” households and to those
accompanying the armed forces overseas.!®7 In effect, this portion
of section 208 extends the application of federal jurisdiction to
American civilians and dependentsliving or assigned overseas as
well as to diplomatic personnel overseas.16®

The final subsections extend the application of extraterritorial
jurisdiction to all offenseswhich under treaty provisionsaretriable
in United States federal courts;'¢® and those committed by or
against an American citizen outside the jurisdiction of any
nation.'’® Thus, an American citizen committing a criminal
offense on aniceisland in the Arctic ocean or in outer spaceis sub-
ject to prosecution in federal court.!™

th) the offense is committed by or against a national of the United States outside the jurisdiction of
any nation. . i . o
FINAL REPORT,supra note 17, at 21-22 [hereinafter cited as National Commission

Proposal]. See Official Comment, id.at 22. See also WoRKING PAPERS, SUpra note 7,at
33, 69-76, 424, 506.

161 National Commission Proposal, supra note 160, § 208(a).
182 |d, § 208(b).

163 |d. § 208(c).

164 |d. § 208(d).

165 |d. § 208(e).

166 |d, § 208(f).

167 |d.

168 FINAL REPORT, supra note 17, Comment at 22.

159 National Commission Proposal, supra note 160, § 208(g).
170 1d. § 208(h).

171 FIKAL REPORT.Supra note 17, Comment at 22.
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While it is true that certain provisions of section 208 deal with
criminal conduct which previously has been within thejurisdiction
of the federal courts,'’? other provisions of the section are the
creative work of those serving on the National Commission.!73 I tis
these latter provisions that effectively extend the reach of federal
jurisdiction to American civilians around the world, and it is
through these provisions that the National Commission has
provided the means to satisfy thejurisdictional needs of the United
States.

The significance of section 208 is that all American citizens,
residents and aliens who could not be tried in federal courts for
offenses committed overseas would be subject to federal prosecu-
tion. In addition, discharged servicemen, civilian employees of the
Government and civilian dependents of those accompanying the
armed forces overseas also would be subject to federal prosecution
for offenses committed outside the territorial limits of the United
States. The provisions set forth in section 208 represent a major
changein America’straditional policy of exercisingrestraintin ex-
tending federal jurisdiction overseas. The sectionalso provides, for
the first time ever, a comprehensive statement of the federal
government’s intention to prosecute offenses committed beyond its
boundaries."*

Section 208 and the other portions of the National Commission’s
Final Report were submitted to the President of the United States
inJanuary1971.175 In 1972,the Justice Department and the Staff of
the Senate Judiciary Committee both submitted to the House of
Representatives and the Senate proposals of their own for revising
the federal criminal laws, both of which provided for ex-
traterritorial application of federal penal code.!?

B. DEPARTMENT OF JUSTICE PROPOSAL

The Department of Justice’s proposal for extraterritorial jurisdic-
tion is set forth in section 204 of Senate Bill 1400and is similarto

172 . g, treason. See Kawakita v. United States, 343U.S. 717 (1952);Gillarsv. Uni-
ted States, 182F.2d 962(D.C. Cir. 1950);Chandler v. United States, 171F.2d 921 (1st
Cir. 1948), cert. denied, 336 U.S. 918 (1949).

173 E.g., subsections (e), (f) and (h).

174 See FINALREPORT, supra note 17,§ 208 Comment at22. See also Hearings, supra
note 2, pt. I, at xi.

175 Hearings, supra note 2, pt. I, ati.

1765, 1400, 93d Cong., 1stSess. (1973);H.R. 6046, 93d Cong., 1st Sess. (1973) (Justice
Department proposal); S. 1,93d Cong., 1st Sess. (1973) (Senate Staff proposal).

37



MILITARY LAW REVIEW [Vol. 71

the provision submitted by the National Commission.!” In its
proposal, the Justice Department deleted none of the Commission’s
extraterritorial provisions and made only a few additions.

Subsection (a)of the Justice Department proposal adds federal
public servants performing diplomatic duties outside of the United
States to the National Commission’s provision regarding crimes
committed against high-ranking government officials.

In subsection (b)the Justice Department proposal adds a phrase
which makes the “disclosing or mishandling [of] national defense
information or disclosing or unlawfully obtaining classified infor-
mation” an offense punishable in the federal courts.1® Subsection
(d) of the Justice proposal is a new provision not found in the
National Commission’s section 208. This subsection provides that
any person involved in the “manufacture or distribution of nar-
cotics or other drugs for import into the United States” is subject to
federal prosecution.?® Subsection (i)of the Justice proposal merely
amplifies the materials on treaty jurisdiction contained in subsec-
tion (h)of the National Commission’s proposal.'® The remaining

177 8204, Extraterritorial Jurisdiction of the United States
Except as otherwise expressly provided by statute, treaty or executiveagreement, the circumstancesin
which the United States has extraterritorial jurisdiction over an offense described in this title include
the following:

(a)the offenseis a crime of violence and the victim or intended victim is a United States official,or a
federal public servant outside the United States for the purpose of performing diplomatic duties:

(b) the offense is treason, sabotage against the United States, espionage,disclosing ormishandling
national defense information, or disclosing or unlawfully obtaining classified information;

(c) the offense consists of a counterfeiting or forgery of, or uttering of counterfeits or forged copies of,
or issuing without authority, seals, currency, instruments of credit, stamps, passports, or public
documentswhich are or which purport to be issued by the United States; perjury or falseswearinginan
official proceeding of the United States; making a false statementin a United Statesgovernment matter
or a United States governmentrecord; bribery or graftinvolving a public servant of the United States;
other fraud against the United States or theft of property in which the United Stateshasaninterest: im-
personation of a public servantof the United States:or,if committed bya national or resident of the Uni-
ted States, any other obstruction of or interference with a United States government function;

(d) the offense involves the manufacture or distribution of narcotics or other drugs forimportintothe
United States:

(e)the offense involves entry of persons or property into the United States:

(f) the offenseis committed in whole or in part within the United Statesand the accused participates
outside the United States,or the offenseconstitutes an attempt,conspiracy,or solicitation to commitan
offense within the United States;

(g) the offenseis committed by a federal public servantwho1s outside the United Statesbecause of his
official duties or by a member of his household residing abroad, or by a person accompanying the
military forces of the United States:

(h) the offense is committed by or against a national of the United States outside the jurisdiction of
any nation; or

(i) the offense is comprehended by the generic terms of, and is committed under circumstances
specified by. an international treaty or convention adhered to and ratified by the United Stateswhich
provides for, or requires the United States to provide for, such jurisdiction.

S. 1400, 93d Cong., 1stSess.§ 204 (1973);H.R. 6046, 93d Cong., 1stSess. § 204 (1973)
[hereinafter cited as DOJ Bill]. See also Hearings, supra note 2, pt. V, at 4883.
178 DOJ Bill, supra note 177,§ 204(b).

179 |d, § 204(d).

180 Compare id. § 204(i) with National Commission Proposal, supra note 160,
§208(h).
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sections of the Justice proposall81 are the same as those in the
National Commission’s proposal.

While the Department of Justice proposal for extraterritorial
jurisdiction is substantially similar to the provisions submittedin
section 208 of the Commission’s Final Report, its additions and
reorganization are valuable and tend to make the section more
logical and complete.

C. SENATE JUDICIARY STAFF PROPOSAL

The proposal for extraterritorial jurisdiction submitted by the
Senate Judiciary Staff is set forth in section 1-1A7 of Senate Bill
1182 and is somewhat different from the proposal submitted by the
National Commission. The Senate Judiciary Staff proposal not
only adds to the Commission’s suggested provisions but also
deletes and substantially rephrases some of the remaining
provisions.

Subsection (a) of the Senate Staff proposal provides that ex-
traterritorial jurisdiction exists when “the victim is a Federal
public servant.”183 This provision deletes the reference to United
States officials listed in the National Commission’s version'84 and
does not include the Justice Department’s explanation that the
term federal public servantincludes persons assigned overseas per-
forming diplomatic duties.18

The Senate Staffssubsection (b)is a new section not included in
either the Commission or the Justice drafts. It provides that an

181 DOJ Bill, supra note 177,§ 204(c), (e), ), (g),(h).

182 § 1.1A7. Extraterritorial Jurisdiction

Except as otherwise expressly provided, extraterritorial jurisdiction over an offense exists when:

(a)the victim is a Federal public servant;

(b) the property which is the subject of the offense is owned by or in the custody or control of the Uni-
ted States or is being manufactured, constructed, or stored for the United States;

(c) the offense is committed by a national of the United States, except that this section is not
applicable if the conduct is not prohibited under the law of the territorial jurisdiction in which itiscom-
mitted;

(d) the offense is (1) treason, espionage, or sabotage against the United States;(2)traffickingindrugs
destined for eventual distribution or sale in the United States; (3)forgery or counterfeiting, uttering of
forged copies or counterfeits, or issuance without authority of the seals, currency,instrumentsof credit,
stamps, passports, or public documents issued by the United States; (4) perjury or a false statementin
an official proceeding of the United States; or (5) any form of fraud against the United States;

(e) the person participates outside the United Statesin an offense committed in whole orin part within
the United States, or the offense constitutes a criminal attempt, criminal solicitation, or criminal con-
spiracy to commit an offense within the United States;

(f) the offense involves the entry of persons or property into the United States; or

(g) such jurisdiction is provided by treaty.

S. 1,93d Cong., 1stSess. § 1-1A7 (1973) [hereinafter cited as Senate Staff Bill]. See
Hearings, supra note 2, pt. V, at 4231-32.

183 Senate Staff Bill, supra note 182,§ 1-1A7(a).
184 National Commission Proposal, supra note 160, § 208(a).
185 See DOJ Bill, supra note 177, § 204(a).
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offense against property owned or controlled by orin the custody of
the United States is punishable under the federal law. Also, any
offense against property being “manufactured, constructed, or
stored for the United States” is made punishable under this provi-
sion of the Senateproposal.!8¢ Subsection (c)is also a new provision
and provides that American nationals committing crimes overseas
can be prosecuted in the federal courts unless the conductis not a
crime in the territory where the act occurs.'®”

Subsection (d) of the Senate proposal is a combination of the
National Commission’s provisions (b)and (c)and lists five types of
offenses which are punishable under federal law. One of the five
types of offenses included in this section, “trafficking in drugs
destined foreventual distribution or sale inthe United States,”'5¢ is
also specifically set out in the Justice Department proposal,'*® but
is not part of the National Commission’s provisions.

Subsections (e),(f) and (g)of the Senate proposal correspond with
subsections (d), () and (g) of section 208 of the National Com-
mission’s proposal. The Senate proposal, however, does not con-
tain the provision making an offense committed outside the
territory of any nation a crime punishable under federal law.'9°

Generally the Senate Staffs proposal contains most of the sub-
stantive provisions included in section 208 of the National Com-
mission’s Final Report. The Senate proposal, however, does
rearrange and combine a number of the National Commission
provisions. In addition, the Senate proposal includes two
provisions not found in the National Commission draft, those
which make offenses against United Statesproperty punishablein
federal court, as well as offenses committed by American citizens
overseas in territory where the conduct is not recognized as legal.

D. REFORM ACT OF 1975 PROPOSAL

The most recent proposal for the extraterritorial application of
the federal criminal code is included in the criminal law reform
legislation introduced in the Congress early in 1975. The bill, en-
titled the Criminal Justice Reform Act of 1975,was introduced in
the SenateinJanuary 19759 and inthe House in February 1975,192

186 Senate Staff Bill, supra note 182,§1-1A7(b).

157 1. § 1-1A7(c).

182 1d. § 1-1A7(d).

189 DOJ Bill, supra note 177,§ 204(d).

19¢The National Commission proposed this provision in their § 208(h). See note 160
supra.

191§, 1,94th Con%., 1st Sess. (1975).

192 H R. 3907, 94th Cong., 1st Sess. (1975).
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The provisions establishing extraterritorial jurisdiction are set
forth in section 204 of the Act.1%3

The provisions of section 204 area combination of proposals sub-
mitted by the National commission, the Justice Department, and
the Senate Judiciary Staff. In a format similar to that in the
National Commission’s proposal, section 204 divides ex-
traterritorial crimesintonine categoriesand provides thatthe com-
mission of any of the listed offenses outside of the United Statesisa
crime punishable under the federal law.

For example, subsection (a)of section 204 provides that aviolent
crime committed overseas against “aUnited States official” or “a
federal public servant . . . performing official duties”!¢* is an
offense against the United States punishable under federal law.
This provision is taken from subsection (a)of the Justice Depart-
ment proposal'®s and differs from the wording of the Justice

193 §204, Extraterritorial Jurisdiction of the United States

Except as otherwise expressly provided by statute, or by treaty or other international agreement, an
offense is committed within the extraterritorial jurisdiction of the United States if it is committed out-
side the general jurisdiction of the United States and:

(a)the offense is a crime of violence and the victim or intended victim is:

(1)a United States official; or
(2} a federal public servant outside the United States for the purpose of performing his official
duties;

(b) the offense is treason, sabotage against the United States, espionage, disclosing or mishandling
national defense information, or disclosing or unlawfully obtaining classified information;

(c) the offense consists of

(1) counterfeiting or forgery of, or uttering of a counterfeited or forged copy of, or issuing without
authority, a seal, currency, instrument of credit, stamp, passport, or public document that isorthat pur-
ports to be issued by the United States;

(2) perjury or false swearing in a federal official proceeding;

(3) making a false statement in a federal government matter or a federal government record

(4) bribery or graft involving a federal public servant;

(6) fraud against the United States or theft of property in which the United Stateshas aninterest;

(6) impersonation of a federal public servant;

(7) any obstruction, impairment, or perversion of a federal government function, if committed by a
national or resident of the United States:

(d) theoffenseconsistsofthemanufactureor distributionofnarcoticsorotherdrugsfor importinto, or
eventual sale or distribution within, the United States;

(e) the offense consists of entry of persons or property into the United States;

(f) the offense is committed in whole or in part within the United States and the accused participates
outside the United States, or the offense constitutes an attempt, conspiracy, or solicitationto commitan
offense within the United States;

(g) the offense is committed by a federal public servant, other than a member of the armedforces who
is subject to court-martial jurisdiction for the offense, who is outside the United Statesbecause of his of-
ficial duties, or by a member of his household residing abroad because of such public servant’sofficial
duties, or by a person accompanying the military forces of the United States;

(h) the offense is committed by or against a national of the United States at a place outside the
jurisdiction of any nation; or

(i) the offense is comprehended by the generic terms of, and is committed under circumstances
specified by, a treaty or other international agreement, to which the United States is a party, that
provides for, or requires the United States to provide for, federal jurisdiction over such offense.

S. 1, 94th Cong., 1st Sess. § 204 (1975);H.R. 3907, 94th Cong., 1stSess. § 204 (1975)
[hereinafter cited as Reform Bill].

194 Jd, § 204(a).

195 DOJ Bill, supra note 177, § 204(a).
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Department proposal only inthat the words “federal public servant
. . . performing his official duties” have been substituted for the
words “federal public servant ... performing his diplomatic
duties.”'9¢ The effect of the change in wording is to broaden the
Justice Department’s provision by extending its protection to any
federal public servant performing official duties overseas.

Subsection (b) provides that crimes involving the security of the
United States and the unlawful use or disclosure of classified
material are punishable as violations of the federal law.1¢7 Under
this provision, those accused of treason, sabotage or espionage can
be prosecuted by the Government in a federal court. This subsec-
tion is precisely the same as subsection (b)of the Justice Depart-
ment proposal and is broader in scope than subsection (b) of the
National Commission proposal because it makes misuse of
classified information an offense.!¢®

Subsection (c)makes specific crimes committed againstthe Uni-
ted States Government overseas subject to federal jurisdiction. Un-
der the provisions of subsection (c)counterfeitingand forgery of of-
ficial government documents are federal offenses; so too are false
official statements, perjury in federal proceedings, bribery of
federal public servants, frauds committed against the United
Statesandimpersonation of United Statesgovernment officials. In
addition, subsection (c)providesthat any United Statesnational or
resident overseas who interferes with the accomplishment of a
function of the federal government can be prosecuted inthe federal
courts for such interference.!?® All of the offenses included in sub-
section (c)of section 204 are taken from subsection (c)of the Justice
Department proposal.20® Most of the offenses alsoappearin subsec-
tion (c)of the National Commission’s proposal2°! and subsection
(d) of the Senate Judiciary proposal.202

Subsection (d)makes theimportation of dangerousdrugsintothe
United States a federal offense; specifically it prohibits the
“manufacture or distribution of narcotic drugs for importation
into, or eventual sale or distribution within, the United States.”203

19%6Compare Senate Staff Bill, supra note 182, § 1-A7(a) with Reform Bill, supra note
193, § 204(a).

197 Reform Bill, supra note 193, § 204(b).

198 Compare Reform Bill, supra note 193, § 204(b) with DOJ Bill, supra note 177,§
204(b) and National Commission Proposal, supra note 160, § 208(b).

199 Reform Bill, supra note 193, § 204(c).

200 See DOJ Proposal, supra note 177,§ 204(c).

201 See National Commission Proposal, supra note 160,§ 208(c).

202 See Senate Staff Bill, supra note 182,§ 204(d).

203 Reform Bill, supra note 193, § 204(d).
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Subsection (d)is drafted broadly and represents a combination of
the provisions included in subsection (d)of the Justice Department
proposal and subsection (d)(2) of the Senate Judiciary Staff
proposal.204

Subsection (e) of the Act makes the unlawful movement of per-
sons or property across the boundaries of the United States a
federal offense punishable in the federal courts.205 This provision
also appears in subsection (e)of the Justice Department proposal,
subsection (e) of the National Commission proposal, and subsec-
tion (f) of the Senate Judiciary Staff2°¢ proposal.

Subsection (f) extends federal jurisdiction to Americans outside
the United States who are involved in the commission of crimes
within the United States.207 The provision also applies to persons
outside of the United States who conspire or attempt to commit
crimes inside the United States. The wording of this provision is
exactly the same as the wording of subsection (f) of the Justice
Department proposal.2°¢ Subsection (e) of the Senate Judiciary
Staff proposal209 and subsection (d)of the National Commission’s
proposal?i® also make such conduct unlawful.

Subsection (g) provides that criminal offenses committed
overseas by federal public servants, members of their families, or
by persons accompanying the military forces overseas are
punishable in the federal courts.2'! This provision is included
specifically to make civilian dependents, civilian employees and
discharged American soldiers subject to federal jurisdiction. The
provision also makes diplomatic personnel, including their
families and staffs, subject to federal jurisdiction. This subsection
specifically exempts members of the armed forces who are subject
to court-martial jurisdiction for offenses committed overseas from
the extraterritorial jurisdiction of the United States.z2 While sub-
section (f) of the National commission proposal2!® and subsection
(g)of the Justice Department proposal214 similarly provide for the

20¢ Compare id. with DOJ Bill, supra note 177,§ 204(d) and Senate Staff Bill, supra
note 182,8 1-1A7(dX2).

205 Reform Bill, supra note 193, § 204(e).

206 Compare id. with DOJ Bill, supra note 177, § 204(e), National Commission
Proposal, supra note 160,§ 208(e) and Senate Staff Bill, supranote 182,§ 1-1A7(f).
207 Reform Bill, supra note 193,§ 204(f).

208 DOJ Bill, supra note 177, § 204(f).

209 Senate Staff Bill, supra note 182,§ 1-1A7(e).

210 National Commission Proposal, supra note 160, § 208(d).

211 Reform Bill, supra note 193, § 204(g).

212 See note 10 supra.

213 National Commission Proposal, supra note 160,§ 208(f).

214 DOJ Bill, supra note 177, § 204(g).
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extraterritorial application of the federal law to federal public ser-
vants who commit crimes overseas, neither of the provisions ex-
empts military personnel from its application. In addition, this
provision of section 204 specifically states that only members of a
federal public servant’s “household residing abroad because of
such public servant’s official duties”2!5 are subject to federal
jurisdiction. This provision is not found in any of the proposals
previously submitted.

Subsection (h) extends the reach of federal jurisdiction to
offenses committed outside thejurisdiction of any nation. This sub-
section specifically provides that an offense “committed by or
against a national of the United States at a place outside the
jurisdiction of any nation” is punishable under federal law.2!% Ex-
cept for the three words *“at a place,” subsection (h)of section 204 is
identical to subsection (h)of both the Justice Department and the
National Commission proposals.217

Subsection (1) provides that the United States will actin accord-
ance with the provisions of international treaties or agreements
which provide for, or require itto exercise jurisdiction over certain
types of crimes.2'® This provision is broader than subsection (g) of
the National Commission’s proposal and subsection (g) of the
Senate Judiciary Staffsproposal?!® which provide that the United
States will exercise jurisdiction overseas in accordance with the
terms of internationaltreaties. Subsection (i),however,issimilarto
subsection (i) of the Justice Department proposal.220

These nine sections represent the means by which the United
States can be expected to exercise federal jurisdiction ex-
traterritorially in the future. While it is possible that some further
amendments and refinements will be made to these provisions, itis
generally agreed that the concept of extraterritorial jurisdiction is,
indeed, anintegral part of the reform legislation proposed, and that
the concept will become a reality when the proposals for reform of
the federal criminal laws are enacted into law.

215 Reform Bill, supra note 193,§ 204(g).

215 1d. § 204(h) (emphasisadded).

27Compare id. with DOJ Bill, supra note 177, § 204(h) and National Commission
Proposal, supra note 160,§ 208(h).

218 Reform Bill, supra note 193,§204().

219 Compare id. with National Commission Proposal, supra note 160.5208(g} and
Senate Staff Bill, supra note 182,§ 1-1A7(g).

220 See DOJ BIll, supra note 177, § 204(1).
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V. THE LEGALITY OF
EXTRATERRITORIAL JURISDICTION

The legality of the proposed legislation authorizing the United
States Government to exercise federal jurisdiction extraterritorial-
ly is generally recognized.?2! Not only do specific provisions of the
Constitution empower Congress to enact such legislation, but also
recognized principles of international law supportthe enactmentof
legislation having extraterritorial effect.

A. THE CONSTITUTIONAL BASIS

Most federal courts have held that the application of federal
criminal law to Americans overseas is constitutional. As early as
1808, the United States Supreme Court in Rose v. Hinely??? ex-
pressed approval of extending the federal law beyond the territorial
limits of the United States. Chief Justice Marshall, writing for the
Court, however, was careful to state that in extending the federal
law overseas, Congress could “only affect its own subjects and
citizens.”223 |n 1824, Justice Story inThe Appollon?®2¢ similarly ap-
proved the exercise of federal jurisdiction over American citizens
outside the borders of the United Stateswhen he stated that “‘[t]he
laws of no nation can justly extend beyond its own territories, ex-
cept so far as it regards its own citizens.”’225 These two statements
often are cited as indicating the Supreme Court’s approval of ex-
traterritorial application of federal law.228

221 See WORKING PAPERS supra note 7, at 71. But see United States v. Keaton, 19
U.S.C.M.A. 64,41 C.M.R. 64 (1969) in which the United States Court of Military
Appeals stated:

Insofar as we are aware venue does not lie in Article I1I courts for those offenses proscribed inthe Uni-
form Code which are not, at the sametime, violations of the laws enacted under the authority of Article
I11, section 2, of the Constitution. It would appear then that there are a large number of codal offenses

which could be committed by a serviceman overseas for which he could not be returned to the United

States for trial, nor be given the benefits of indictment and trial by jury. . .for the simple reason that

the offenses are not cognizable in any civil court in the United States.

Id. at 67, 41 C.M.R. at 67.

222 81.8. (4Cranch)241,279(1808)(dictum).See Extraterritorial Jurisdiction, supra
note 5, at 348 n.6.

223 8 U.S. at 279.

224 22 US. (9 Wheat.) 362 (1824).

225 |d. at 370.

226 Although the Supreme Court stated in Sandberg v. McDonald, 248 U.S. 185
(1918), that legislation is “presumptively territorial and confined to limits over
which the lawmaking power has jurisdiction,” id. at 195, the question of whether
congressional legislation such as criminal sanctions shall be given extraterritorial
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The opinions of Chief Justice Marshall and Justice Story areear-
ly references to what are now recognized as the territorial and
nationality principles of international jurisdiction respectively.22?
However, in neither the Rose nor Appollon cases did Marshall or
Story cite any reason supporting, or sources authorizing, the exer-
cise of federal laws overseas. It only can be assumed that they were
of the opinion that their statements were supported by notions of
international law or by specific provisions of the Constitution.

Like Chief Justice Marshall and Justice Story, many federal
judges have assumed that extraterritorial legislation is con-
stitutional, or based upon some principle of international jurisdic-
tion. In most cases, the judges simply have failed to question the
legality of legislation extending the reach of federal jurisdiction
overseas. Instead, they have turned directly to the difficult ques-
tion of determining whether Congress intended for a particular
statute to be applied extraterritorially.228

Other federal judges have been more analytical intheir approach

effect has been further refined. In United Statesv. Bowman, 260 US. 94(1922), the
Court, in dealing with statutory construction, explained:

Crimes against private individuals or their property, like assaults, murder, burglary,larceny,robbery.
arson, embezzlement and frauds of all kinds, which affect the peace and good order of the community,
must of course be committed within the territorial jurisdiction of thegovernmentwhereitmay properly
exercise it. If punishment of them is to be extended to include those committed outside of the strict
territorial jurisdiction,itisnatural for Congressto say soin the statute.and failuretodo sowill negative
the purpose of Congressin thisregard. . . , Butthe samerule of interpretation should not be applied to
criminal statutes which are, as a class, not logically dependent on their locality for the Government’s
jurisdiction. hut are enacted because of the right of the Government to defend itself againstobstruction.
or fraud wherever perpetrated, especially if committed by its own citizens. officers or agents. Somesuch
offenses can only be committed within the territorial jurisdiction ofthe Government because of the local
acts required to constitute them. Others are such that to limit their locus to the strictly temtonal
jurisdiction would be greatly to curtail the scope and usefulness of the statute and leave open a large im-
munity for frauds as easily committed by citizens on the high seasand in foreign countriesas athome
In such cases. Congress has not thought it necessary to makespecific provision in thelaw that the locus
shall include the high seas and foreign countries, but allows it to he inferred from the nature of the
offense

Id. at98.Certain prohibitory statutes, like the fraud onthe Government in Bowman,
would fall within the latter classification of criminal statutes in which, although
they contain “no words which definitely disclose an intention to give [them] ex
traterritorial effect, . . . the circumstances require an inference of such purpose.”
New York Cent. R.R.v. Chisholm, 268 U.S. 29, 31 (1925) (citation omitted). See Uni-
ted Statesv.Flores,289U.S. 137,155(1933).The Supreme Courthasnoted that other
nations should not object to the exercise of American jurisdiction in these cases
since they involve conduct the punishment of which “could not offend the dignity or
right of sovereignty of another nation.” Vermilya-Brown Co. v. Connell, 335 U.S.
377,381(1948)(citationsomitted).See also Blackmer v. United States, 284 U.S. 421.
437 n.2 (1932);Mills,supra note 39,at 359 n.238. But see The Schooner Exchangev.
McFadden, 11U.S. (7 Cranch) 116, 146 (1812).

227 For an explanation of these principlessee note 245and accompanying textinfra.
228 See, e.g., United States v. Erdos, 474 F.2d 157, 159-60 (4th Cir. 1974).See also
George, Extraterritorial Application of Penal Legislation, 64 Micu L. REV.609,614-
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and have looked first for a constitutional provision or other source
that empowers Congress to enact legislation having ex-
traterritorial application. An example of this latter approach isthe
opinion in United States v. Rodriguez?2® where the court held that
aliens found in the country could be prosecuted in federal court for
immigration offenses committed outside the territorial limits of the
United States. Before reaching its conclusion, the court carefully
examined the Constitution for provisions empowering Congress to
enact legislation having application outside the territorial limits of
the United States. The Court concluded that two provisions of the
Constitution permit the enactment of extraterritorial legislation:
article I,section 8, clause 10and article II1, section 2, clause 3.23° Ar-
ticle I, section 8, clause 10 provides that:
The Congress shall have the Power. . .Todefine and punish Piracies and

Felonies committed on the High Seas and Offensesagainst the Law of
Nations. 2?31

and article 111, section 2, clause 3 provides that:

The Trial of all Crimes . . .shall be held inthe Statewhere said Crime shall
have been committed; but when not committed within any State, the Trial
shall be at such Place or Places as the Congress may by Law have
directed.?3?

The Courtrelied primarily on “the power of Congress to defineand
punish offenses against the law of nations’-as the source support-
ing enactment of extraterritorial legislation233 and then proceeded
to find that Congress had intended that section 1546 be given ex-
traterritorial application,234

28 (1966) [hereinafter cited as George].
229 182 F. Supp. 479, 486 (S.D. Cal. 1960).
230 The court rejected the following provisions of the Constitution asnot pertinent:

f1.] Article I1II, Sec. 2, Clause 1.

Section 2. The judicial Power shall extend to all Cases, in Law and Equity, arising under this Con
stitution,the Laws ofthe United States, and Treaties made, or which shall be made, under their Authori-
ty; . . . to Controversiesto which the United States shall be a Party; To Controversies . . . between a
State; or the Citizens thereof, and foreign States, Citizens or Subjects.”

[2.] Article I, Sec. 8, Clause 4.

The Congress shall have Power. . . To establish a uniform Rule of Naturalization . . .”
[3.] Article |, Sec. 8, Clause 18.

To make all Laws which shall be necessary and proper for carrying into Execution the foregoing
Powers. and all other Powers vested by this Constitution in the Government or Officer thereof.”

Id. at 487.

231 U.S. ConsT. art. |, § 8, cl. 10 (emphasis added).

232 J.S. Consr. art. 111§ 2, cl. 3 (emphasis added).

233 182 F. Supp. at 487. See George, supra note 228, at 615-16, where the author
suggests that the combination of the broad powers delegated to the Congress and
the grant of authority todothat which isnecessary and proper to execute the powers
provides the source for enactment of extraterritorial legislation.

234182 F. Supp. at 494. See notes 174-179 and accompanying text supra.
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B. THE INTERNATIONAL LAW BASIS

In addition to relying on specific provisions of the Constitu.ion to
support its holding that section 1546 was to be applied ex-
traterritorially,the Rodriguez court alsoreasoned that such legisla-
tion could be based on the inherent power of a sovereign govern-
ment to protect itself from acts committed against it from outside
its borders.235 In developing this idea the court first discussed the
relationship of the Constitution to the people and theinternal exer-
cise of power by the Government. The court noted that Mr. Justice
Sutherland in United States v. Curtiss-WrightExport Corp.2%6 best
summarized the relationship:

The broad statement that the federal government can exercise no power
except those specifically enumerated in the Constitution, and such implied

powers as are necessary and proper to carry into effect the enumerated
powers, is categorically true only in respect to our internal affairs.

It results that the investment of the federal government with the powers
of external sovereignty did not depend upon the affirmative grants of the
Constitution.?*”
For Justice Sutherland, then, the primary purpose of the Constitu-
tion is to establish the relationship between the Government and
its people, not to define the government’s relationship to other
sovereign governments throughout the world.

Having agreed that the Constitution of the United Statesmerely
governs the internal matters of government, and that a higher in-
ternational law, or the “Law of Nations,” governs the external
matters of government and the exercise of national power among
sovereign nations, the court proceeded to list a number of external
powers exercised by the Government thatarenot authorized by the
Constitution. These include the power “to acquire territory by dis-
covery and occupation, to expel undesirable aliens, and to make
such international agreements as do not constitute treaties.”2%*

235 182 F. Supp. at 487-92. See George, supra note 228, at 612.
236 299 U.S. 304 (1936).
237 |d. at 315-18. Justice Sutherland went on to state that upon becoming a separate
nation, America received all the powers of asovereign that GreatBritain possessed.
For a criticism of Sutherland’s theory. see Levitan, The Foreign Relations Power:
An Analysis of Mr. Justice Sutherland’s Theory,55YALE L.J. 467 (1967).See also
Reid v. Covert, 334 U.S. 1,5-6 (1957), in which Justice Black stated:
At the beginning we reject the idea that when the United Statesactsagainst citizens abroad,itcan do
so free of the Bill of Rights. The United Statesisentirely a creature of the Constitution. Its powers and
authority have no other source. It can only act in accordance with all the limitations imposed by the
Constitution.
Justice Black therefore did not accept the ideathat the United Statescan actoutside
of the Constitution. See George, supra note 228, at 615.
238 182 F. Supp. at 490.
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The possession of such power is inherent in all sovereign nations
and the exercise of this power is controlled by rules of international
law, and not by the provisions of a nation’s internal laws. The
court further summarized this idea in the following manner:

To put it in more general terms, the concept of essential sovereignty of a
free nation clearly requires the existence and recognition of an inherent
power in the state to protect itself from destruction [and to permit it to
operate independently in a world of sovereignnations]. This power existsin
the United States governmentabsent express provision inthe Constitution,
and arises from the very nature of the government which was created by the
Constitution.2%®

The court concluded that once a government possesses powers
which it can use externally in its relations with sovereign nations,
Congress,asthe legislative body of the Government, can go beyond
the scope of the Constitution in enacting legislation authorizing
the Governmentto exercise powersinthe conduct of foreign affairs.

In other words, the United States can utilize principles of inter-
national law to supportthe enactmentof legislation to protect itself
and its people from acts committed against it from outside its
boundaries. In enacting legislation dealing with the international
exercise of power

the Congress may pick and choose whatever recognized principle of inter-
national jurisdiction is necessary to accomplish the purpose sought by the
legislation. The mere factthat, inthe past Congressmay not have seen fitto
embody in legislation the full scope of its authorized powers is not a basis
for now finding that those powers are lacking. Disuse, or even misuse of
power inherentin the federal government, or given toitby the Constitution,
isnot a valid basis . . .to hold that this power may not later be employed in
a proper fashion. Thus, having found that [a] . . . principle exists as a
recognized doctrine of international law, or the “Law of Nations,” it
becomes a principle that Congress can rightfully incorporate into its
legislation without waiting for action to be taken by foreign governments
which would grant the United States the right to exercise jurisdiction.240

Therefore, the enactment of extraterritorial legislation can be
based upon accepted rules of international law and does not
necessarily have to be based upon principles of constitutional law.

In the area of international jurisdiction, nations generally have
relied on six principles to support extraterritorial exercise of their
criminal jurisdiction. Five of the principles firstappearedin aHazr-
vard Research Project Report published in 1935 considering
problems in international jurisdiction.24* Thesefiveprinciplesare

239 1d.
240 (.

241 See Harvard Research in International Law, Part 11, Jurisdiction with Respect to
Crime, 29 Am. J. InTL L. SupPP.l 435 (1935).
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. .. first, the territorial principle, determining jurisdiction by reference to
the place where the offence is committed; second, the nationality principle,
determining jurisdiction by reference to the nationality or national
character of the person committing the offence; third, the protective princi-
ple, determiningjurisdiction by reference tothe national interestinjured by
the offence; fourth, the universality principle, determiningjurisdiction by
reference to the custody of the person committing the offence; and fifth, the
passive personality principle, determining jurisdiction by reference to the
nationality or national character of the person injured by the offence. 2+

In addition to these five, Professor Ved P. Nanda suggests that:

. .. one could perhaps add another basis, usually called the “Floating
Territory” principle. Under this principle, aship or aircraft operating under
the flag of a state is amenable to the exercise of that state’s assertion of
legislative authority.24

Whenever nations have asserted criminal jurisdiction ex-
traterritorially, they have done so on the basis of one of these six
principles of international jurisdiction. In Rodriguez, the court
made reference to five of these six principles, but relied on the
protective principle to supportitsconclusionthat Congresshadthe
power to give section 1546 extraterritorial application.24¢

It follows from the reasoning in Rodriguez that Congress is em-
powered under the provisions of article I, section 8, clause 10,and
articleIll, section 2, clause 3of the Constitution, to enactthereform
legislation provision providing for extraterritorial application of
the federal law presently being considered by it. In addition, Con-
gress-has been informed that each of the provisions providing for
extraterritorial jurisdiction is based on at least one of the six
general principles of international jurisdiction set forth above.245
Congress, therefore, is authorized by both specific provisions of the

22 |d. at 445.

Of these principles, the first is everywhere regarded as of primary importance and of fundamental
character. The second is universally accepted, though there are striking differences in the extent to
which itisused inthedifferentnational systems. Thethird isclaimed by most states,regarded with mis-
givings in a few, and generally ranked asthe basis of an auxiliary competence. The fourth is widely,
though by no meansuniversally, accepted asthebasisof an auxiliary competence, except forthe offence
of piracy, with respect towhich itisthegenerally recognized principle of jurisdiction. The fifth,asserted
in some form by a considerable number of states and contested by others, is admittedly auxiliary in
character and is probably not essential for any state if the ends served are adequately provided for on
other principles.

Id. See George, supra note 228, at 613-14.

243 Hearings, supra note 2, pt. ITI, subpt. c,at 1915. See also RESTATEMENT (SECOND)
OF FOREIGN RELATIONS LAW OF THE UNITED STATES §§28-29, 31-32 (1965).

244 182 F. Supp. at 487.

245 For a complete discussion of the relationship of the principles of international
jurisdiction to the proposed extraterritorial jurisdiction provisions included in the
National Commission’s proposal (Brown Commission),the Senate Judiciary Staff
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Constitution and recognized principles of international law to
enact extraterritorial jurisdiction legislation.

proposal, and the Department of Justice proposal, see Hearings, supra note 2, pt. X,
at 7415-18. Especially pertinent to the discussion of effects of the proposed legisla-
tion on the administration of criminal justice overseas are the comments on the

nationality and university bases:

NATIONALITY PRINCIPLE

[Nationality or duty of allegiance to United States]

Brown Commission

Section 208(b). The offense is
treason,espionage, or sabotage
by a national of the U.S.

Section 208(c). If committed by
national orresident of the U.S.,
any other’ obstruction or in-
terference with a U.S. Govern.
ment function.

Section 208(f). The offense iscom-
mitted by a federal public ser-
vant who is outside the U.S.

Senate Judiciary Staff (S-1)

Section 1-1A7(d). The offense is
. . .treason.2

Section 1-1A7(c). The offense is
committed by a citizen of the
United States except that this
section is not applicable if the
conduct is not prohibited under
the law of the territorial
jurisdiction in which it is com-
mitted

Department of Justice
(8. 1400-H.R.6040)
Section 204(b). The offense is
treason.’

Section 204(c). Same as Brown
Commission Draft Sec 208(c).
Section 204(g). Same as Brown
Commission Draft Sec 208(f).
Section 204(h). Same as Brown
Commission Draft Sec 208(g).

because of official duties, or by
a member of his household
residing abroad, or by a person
accompanying the military
forces of the U.S.

Section 208(g). Theoffenseiscom-
mitted by . , , a national of the
U.S. outside the jurisdiction of
any nation.

Comments on Nationality Principle

1. Section 208 f (Brown Commission),1-1A7¢ (SenateJudiciary Draft)and Sec 204(g) (Departmentof Justice
Bill) would fill three serious gaps in the spectrum of U.S. criminal sanctions:

a. American diplomatic personnel are immune from the criminal law of the receiving state. Inthe absence of
U.S. criminal sanctions denouncing offenses againstthe peace and order of the community, they are also im-
mune from U S. law with respect to most homicides,and other crimesaffecting private interests. Othercountries
generally provide for criminal sanctionsagainsttheir nationals for crimescommittedabroad onthe nationality
principle.

b. In time of peace civilians employed by, serving with,and accompanyingthe U.S.armed forces abroad are
notamenabletoany U.S.jurisdiction for offenses against peace and orderofthe community. (Reidv. Covert, 354
U.S. 1(1957); Kinsella v. U.S. ex rel Singleton, 361 U.S. 234 (1960); Grisham v. Hagen, 361 U.S. 278 (1960);
McElroy v. U.S. ex rel Guagliardo, 361 US. 281 (1960));

c. There is no U.S. forum which now has constitutional statutory authority to try former servicemen for
military offenses and offenses against the peace and order of a community if such offenses were committed
abroad while the individual was in the armed forces. (U.S. ex rel Toth v. Quarles, 350 U.S. 11 (1955)).

2.8ec 208 f of the Brown Commission draft hasbeen criticized as providing the U.S. criminal jurisdiction over
non-U.8. nationals who happen to fit within the definition of “federal public servants,” the foreign dependents
of a federal public servant,and foreignerswho happen to accompany the U.S. forces abroad. As the type offenses
reached under this base are not those directly prejudicing a Governmental function, it was suggested thatthe
protective principle was being stretched too far. The Departmentof Justicedraftissubjecttothe samecomment.
I this objection is deemed meritorious, Sec 208(g) (Brown Commission) and Sec 204 h (Deptof Justice)can be
changed to read:

“The offense is committed by a national of the U.Sor by a person who owes allegiance to the United States
who (1) is a federal public servant who is outside the United States because of official duties, or (2)a member of
the household of such a federal public servant residing abroad, or (3) a person accompanyingthe military forces
of the U.8.”
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VI. EXTRATERRITORIAL JURISDICTION
AND THE APPLICATION
OF O’'CALLAHAN OVERSEAS

When legislation similar to the proposed Federal Criminal Law
Reform Act is enacted into law and its extraterritorial provisions
are given effect, the reach of federal jurisdiction will extend
throughout theworld. Thiscomprehensive expansion of the federal
criminal lawnot onlywill broaden the scope of federal jurisdiction,
but also will add a new dimension to the prosecution of federal
offenses. Itispredictablethatthis vastexpansion of the federal law
will have a major impact on the administration of military
criminal law in the foreign countries where American soldiers are
stationed.

The effect of the proposed extraterritorial jurisdiction provisions
on the administration of military criminal law overseas raises two

UNIVERSALITY PRINCIPLE

Department of Justice
Brown Commission Senate Judiciary Staff (8-1) (8. 1400-H.R. 6046)

Section 208(g). Such jurisdiction Section 1-1A7(f). Same as Brown Section 204(i). The offense is com-
is provided by treaty. Commission Draft. prehended by the generic terms
of, and is committed under cir-
cumstances specified by, an in-
ternational treaty or conven-
tion adhered to and ratified by
the United States which
provides for, or requires the
United States to provide for,
such jurisdiction

Comments on Universality Principle

1, Each of the draft bills would provide a jurisdictional base for the exercise of criminal jurisdigtion asprovid-
ed by treaty, provided the substantive offense is otherwise defined in Part II. Among the treaties thus im-
plemented would be:

a. Convention on Offenses Committed on Board Aircraft, Tokyo Convention, 14 September 1963(TIAS 6788).

b. Hague Hijacking Convention, 16 December 1970(TIAS 7192).

¢. Conventidn for the Suppression of Unlawful Acts Against the Safety of Civil Aviation, Montreal Conven-
tion, 23 Seéptember 1971 (TIAS 7570).

d. Common Articles 49-50/51-51/128-130/146-147 of the Geneva Conventions of 1949 for the Protection of
War Victims,(TIAS 3362,3363,3364, and 3365). These provisions require the parties tothe Geneva Conventions
to enact legislation necessary to provide effective penal sanctions for persons committing or ordering the com-
mission of grave breaches of the Geneva Conventions. Under present U.S. statutory law only military courts
have the universal jurisdiction contemplated in the Conventions, but the erosion of military jurisdiction over
civilians and former service members has raised doubts concerning the constitutionality of such military
jurisdiction.

2. It should be noted that all grave breaches enumerated in Articles 50/51/130/147 are not defined in Part 11,
but the most serious ones involving unlawful homicides and assaults are obviously covered. Gaps in the spec-
trum of substantive offenses can be considered later. The important objective isto provide forjurisdiction inthe
Federal courts to try all persons, regardless of their nationality or status, against whom there exists probable
cause to believe that they have committed a grave breach of the conventions.

3.The language of the Department of Justice draft is intended to make the clause more specific. The only sub-
stantive difference noted, however, is affected by the words: “an international treaty or convention adhered to
and ratified by the U.8.” This would provide a jurisdictional base for offenses (otherwiseincluded among the
substantive crimes of Part II) a5 soon as the United States ratifies the instrument whether or not the treaty is
legally effective. Under the Brown Commission and Senate Committee drafts the treaty could not furnish a
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interesting questions. The first concerns the application of
O’Callahan v. Parker246 to criminal offenses committed outside of
the United States and whether the military will be abletoretain its
court-martial jurisdiction over soldiers who commit nonservice
connected offenses overseas. The second question concerns the
Posse Comitatus Act and the propriety of using military personnel
to investigate violations of federal law by civilians overseas.2”

A. THE O’CALLAHAN DECISION

In 1969, the Supreme Court of the United States significantly
changed the scope of military court-martial jurisdiction when it
held in O’CaZZahanthatnonservice connected offenses could not be
tried by court-martial. O’Callahan was a sergeantin the United
States Army stationed at Fort Shafter, Hawaii. On July 20, 1956
while on pass and dressed in civilian clothes, O’Callahan and a
friend went to a bar in downtown Honolulu. After afew drinksthe
defendant wentto the fourth floor of thehotel where hebrokeintoa
room and assaulted and attempted to rape a 14-year-oldgirl. When
she resisted his efforts, he fled from the room, and later was ap-
prehended on Waikiki Beach by hotel security personnel and held
until Honolulu Police arrived. Upon learning that O’Callahan was
amember of the Army, the police released him to the custody of the
Hawaiian Armed Services Police. The Armed Services Police
returned O’Callahan to Fort Shafterwhere he later confessedtothe
crimes and was placed in pretrial confinement.

O’Callahan was charged with attempted rape, housebreaking
and assault with intent to commit rape in violation of Articles 80,
130and 1340f the Uniform Code of Military Justice.24¢ Hewastried
by general court-martial at Fort Shafter in October 1956 and was
convicted of assault with intent to commit rape, attempted rape,
and housebreaking with intent to commit rape. He was sentenced
to a dishonorable discharge, total forfeiture of all pay and
allowances and confinement at hard labor for ten years. An Army
Board of Review affirmed his conviction249 and the United States
Court of Military Appeals denied his petition for review.250

jurisdictional base until it becomes legally effective. Many multilateral treaties do not become effective until a
certain proportion of States ratify it.

246 394 U.S. 258 (1969).

247 For discussion of these issues, see Section VII infra.

2¢8 UCMJ, arts. 80, 130, 134, 10 U.S.C. §§ 880, 930, 934 (1970).

249 United States v. O’Callahan, CM 393590 (ABR 1956) (unpublished opinion)
250 United Statesv. O’Callahan,7 U.S.C.M.A. 800(1957). Ten years laterthe United
States Court of Military Appeals denied O’Callahan’s petition for Writ of Error Cor-
am Nobis. United States v. O’Callahan, 16 U.S.C.M.A. 568, 37 C.M.R. 188(1967).
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In 1965,0’Callahan petitioned the Federal District Court for the
District of Massachusetts for awrit of habeas corpus alleging that
the military did not have jurisdiction to try him for offenses com-
mitted while he was off post and off duty. Chief Judge Wyzanski
held that the military had jurisdiction to try O’Callahan for the
offenses and denied his petition.25!

In 1966, while confined at the United States Penitentiary at
Lewisburg, Pennsylvania, O’Callahan filed another petition for a
writ of habeas corpus, this time in the United States District Court
for the Middle District of Pennsylvania, again alleging that the
military did not havejurisdiction to try him by court-martial for the
offenses of which he had been convicted. The district court denied
O’Callahan’ssecond petition on the groundsthathe had presented
the same issue in his petition to the Massachusetts court and that
court had ruled against him.252 O’Callahan appealed the second
denial but the court of appeals affirmed the lower court’s
decision.233

In 1968, O’ Callahan petitioned the Supreme Court of the United
States for review. After examining his case, the Court granted cer-
tiorari on the question of whether

. . a court-martial, held under the Articles of War, Tit. 10,USC § 801 et
seq., [has]jurisdiction to try a member of the Armed Forces who is charged
with commission of a crime cognizable in a civilian court and having no
military significance, alleged to have been committed off-post and while on

leave, thus depriving him of his constitutional rights to indictment by a
grand jury and trial by a petit jury in a civilian court.2*

In 1969, in an opinion written by Justice Douglas, the Supreme
Court held that the offenses with which O’Callahan was charged
and tried were not service connected. Therefore, O’Callahan could
not be tried by court-martial for their commission.253

In reaching its decision the Court stated that criminal defend-
antsinthecivilian community are,under the Constitution,entitled
tothe “benefitsof indictment by agrandjury and atrial by ajury of

251 O’Callahan v. Chief U.S.Marshal and Dept. of Army, Misc. Civil 66-8-W(1966),
cited in United States ex rel. O’Callahan v. Parker, 256 F. Supp.679.681(M.D. Pa.
1966).

252 United Statesex rel. O’Callahan v. Parker, 256 F. Supp.679,681 (M.D.Pa. 1966).
See generally 28 U.S.C. §2244 (1970).

253 United States ex rel. O’Callahan v. Parker, 390 F.2d 360 (3d Cir. 1968). See
Thompson v.Willingham, 318F.2d 657 (3dCir. 1968).See also O’Callahan v. Parker,
372 F.2d 136 (3d Cir. 1967).

234 393 U.S. 822 (1968). See also O’Callahan v. Parker, 395 U.S. 258, 261 (1969).
255 395 U.S. at 274. The Court voted 5 to 3to reverse O’Callahan’scourt-martial con-
viction. Chief Justice Warren and Justices Black, Douglas, Brennan, Fortas and
Marshall voted with the majority. Justices Harlan, Stewart and White dissented.
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their peers in a civilian court.”2%8 In contrast,the Court noted that
these rights were not applicable when individuals were tried by
courts-martial because of the special needs of the military to main-
tain discipline. The absence of these protections in court-martial
proceedings led the majority to conclude, just asJustice Black had
concluded in United States ex rel. Tothv. Quarles, that military
tribunals must be restricted “to thejurisdiction deemed absolutely

essential to maintaining disciplineamongthetroopsin active ser-
ViCe.. . ras7

Recognizing those tried by military courts are denied these two
important rights, the majority noted that O’Callahan was off post
and off duty at the time the offenses were committed, that he was
dressed in civilian clothes during the commission of the offenses
andthathisintendedvictim was acivilian. Furthermore, the Court
noted thatthe offenses with which O’Callahanwas chargedhad no
independent military significance and thus were in no way related
to O’Callahan’s military duties. For these reasons, amajority of the
Court concluded that O’Callahan’soffenses were not “service con-
nected,” and that the military did not have jurisdiction to try him
by court-martial.2®#

Justice Harlan, joined by Justices Stewartand White, dissented.
Justice Harlan argued that military status was sufficientin itself
to permit the military to exercise court-martial jurisdiction over
O’Callahan and that Congresswithin its article | powers could ex-
pand thejurisdiction of the military justice system topermit the ex-
ercise of jurisdiction over all offenses committed by servicemen. In
addition, Justice Harlan pointed to weaknesses in the historical
analysis relied upon by the majority?*® and noted inconsistencies
in the majority opinion.260

The effect of the O’Callahan decision was to limit court-martial
jurisdiction to the trial of service connected offenses. Unfortunate-
ly, Justice Douglas, in his majority opinion, did not definetheterm
“service Connected”; nor did he describe the types of situations in
which the O’Callahan decision was to be applied.

Two years later in Relford v. Commandant261 the Supreme Court
was presented with anissue arising out of theuncertainty and con-

256 395 U.S. at 273.

257 350 U.S. 11,22 (1955).
258 395 U.S. at 274

26 1d. at 274, 276-80.

260 |, at 281-83.

261 401 U.S. 355 (1971)
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fusion generated by the O’Callahan decision.?62 In Relford,the ac-
cused was charged with kidnapping and raping two women, one
the wife of a serviceman, and the other, the 14-year-old sister of a
serviceman, in violation of Articles 120 and 134, Uniform Code of
Military Justice.?6® The offenses occurred on the military reserva-
tion at Fort Dix and the adjacent McGuire Air Force Base. At the
time of the offenses, Relford was dressed in civilian clothing. After
he was arrested by the military police, Relford confessed to both at-
tacks, was tried and convicted by general court-martial, and was
sentenced to a forfeiture of all pay and allowances, reduction tothe
lowest enlisted grade and death.26¢ An Army Board of Review
reduced his sentence to adishonorable dischargeand 30years’con-
finement at hard labor,265 and the United States Court of Military
Appeals denied Relford’s petition for review.26¢

In 1967, Relford filed a petition in federal district court for a writ
of habeas corpus alleging that he had been denied the effective
assistance of counsel at his trial by court-martial.267 His petition
was denied and Relford appealed to the court of appeals where he
argued not only that he had been represented inadequately, but
also that his confession and the results of a lineup had been ad-
mitted improperly into evidence during his court-martial. After
reviewing Relford’s allegations, the Tenth Circuit Courtof Appeals
denied his petition 268

Relford then appealed to the Supreme Court where for the first
time he argued that the offenses for which he was tried were not
“service connected” andthatunder O’Callahan the military lacked
jurisdiction to try him.26? In addressing the merits of Relford’scon-
tentions, Justice Blackmun, writing for the majority, reviewed the
Supreme Court’s opinion in O’Callahan and concluded that in
reaching that decision the Court had relied on the following 12fac-
tors in deciding whether O’Callahan’s offenses were service con.
nected:

1.The serviceman’s proper absence from the base.
2. The crime’s commission away from the base.

262 See McCoy, Equal Justice for Servicemen: The Situation Before and Since
O’Callahan v. Parker, 16 N.Y.L. Forum 1,16 (1970).See also Justice Harlan’s dis-
sent in O’Callahan v. Parker, 395 U S. 258, 283-84 (1969).

263 JCMJ, arts. 120, 134, 10 U.S.C. §§ 920, 934 (1970).

264 See 401 U.S. at 365.

265 See id. at 361.

265 United States v. Relford, 14 U.S.C.M.A. 678 (1963).

267See 401 U.S. at 362.

268Relford v. Commandant, U.S. Disciplinary Barracks, 409 F.2d 824,825 (10th Cir.
1969).

263 401 U.S. at 363.
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3. Its commission at a place not under military control.

4. Its commission within our territorial limits and not in an occupied zone of
a foreign country.

5. I1ts commission in peacetime and its being unrelated to authority stem-
ming from the war power.

6. The absence of any connection between the defendant’s military duties
and the crime.

7.Thevictim’snot being engagedin the performance of any duty relating to
the military.

8.The presence and availability of a civilian court in which the case can be
prosecuted.

9. The absence of any flouting of military authority.

10. The absence of any threat to a military post.

11.The absence of any violation of military property.

12. The offense’s being among those traditionally prosecuted in civilian

After evaluating the factsin Relford and comparing them with the
enumerated factors, the majority concluded that Relford’s offenses
were service connected. In addition,Justice Blackmun stated “that
when a serviceman is charged with an offense committed within or
atthe geographical boundary of amilitary post and violative of the
security of a person or of property there, that offense may be tried
by a court-martial.”2?* For these reasons, the Court held that
Relford was tried properly by court-martial on the charges
preferred against him.

Realizing that other problems would arise in this area, the ma-
jority concluded with the following observation:

We recognize that any ad hoc approach leaves outer boundaries undeter-
mined. O’Callahan marks an area, perhaps not the limit, for the concern of
civil courts and where the military may not enter. The case today marks an
area, perhaps not the limit, where the court-martial is appropriate and per-
missible. What lies between is for decision at another time.2?

Left for decision atanother time was the question of the application
of O’Callahan to nonservice connected offenses committed by
American soldiers assigned overseas.

B. O’'CALLAHAN DENIED
APPLICATION OVERSEAS
BY MILITARY COURTS

Soon after the decision in O’Callahan, the United StatesCourt of
Military Appealsbegantoapply the standard of service connection

270 |d. at 365.
271 |d. at 369.
272 Id‘
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in military cases.?’® In United States v. Keaton,?’ the Court of
Military Appeals was presented with the issue of whether
O’Callahan had application overseas.2’s In Keaton, the accused,
an airman, was tried by general court-martial at Clark Air Force
Base in the Republic of the Philippines and convicted of assault
with intent to commit murder in violation of Article 134, Uniform
Code of Military Justice.2’® An Air Force Court of Military Review
affirmed Keaton’s conviction and sentence,2’” and the Court of
Military Appeals “granted review to determine the validity of the
accused’s conviction in light of the constitutional limitations on
court-martial jurisdiction delineated in O’Callahan . . . 278

In determining whether the military had jurisdiction to try
Keaton for an offense committed off post in a foreign country, the
Court of Military Appeals first examined the Supreme Court’sopin-
ionin O’Callahan and then reviewed thetreaty provisions in effect
between the United States and the Republic of the Philippines
governing the exercise of jurisdiction in criminal matters. The
court concluded that since the victim of Keaton’s offense was
another serviceman, the military had jurisdiction to try Keaton by
court-martial.2’® Having decided that the offense was service con-
nected and that O’Callahan would not apply, the court decided to
address the question of whether the military could have exercised
jurisdiction over Keaton had he been charged with a nonservice
connected offense.

In answering this question, the court reasoned that if the
military could not exercise jurisdiction over military personnel who
commit nonservice connected offenses overseas, soldiers would
have to be returned to the United States in order to be subject to
prosecution by the Government.28° Since the federal district courts
do not have jurisdiction to try many of the nonservice connected

273 The first cases in which the new rule was applied were United Statesv. Borys, 18
U.S.C.M.A.547,40 C.M.R. 259 (1969) (militarylacked jurisdiction to try the accused
for rape, robbery, sodomy and attempts to commit such offenses committed during
off duty hours against civilian victims who lived off post) and United States v.
Beeker, 18U.S.C.M.A 563, 40 C.M.R. 275 (1969) (military lacked jurisdiction to try
the accused for importation and transportation of marihuana,but did havejurisdic-
tion to try him for wrongful use and possession of marihuana).

274 19U.S.C.M.A. 64, 41 C.M.R. 64 (1969).

275 |d. at 65, 41 C.M.R. at 65. See generally Annot., 14 A.L.R. FeD 152, 190(1973).
276 UCMJ, art. 134, 10 U.S.C. § 934 (1970).

277 United States v. Keaton, ACM 20413 (AFBR) (unpublished opinion).

273 19 U.S.C.M.A. at 65, 41 C.M.R. at 65.

270 |d. at 67,41 C.M.R.at 67.

280 |d. The possibility of having toreturn soldierstothe United Statesfor trial of non-
service connected offenses also was discussed in Williams v. Froehlke, 356 F. Supp.
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offenses committed overseas,?8! the court concluded that most of
the soldiers could not be returned to the United Statesfor prosecu-
tion and trial.282 These soldierswould then either betried inforeign
courts283 or not tried at all.2s¢ It was the court’s opinion, therefore,
that the application of O’CaZzZahan overseas would deny the Uni-
ted States all means of prosecuting nonservice connected offenses
committed by American servicemen in foreign countries.
Reasoning that the Supreme Court obviously did notintend such
aresult in deciding O’CazZahan, the Court of Military Appeals ex-
amined the Constitution and concluded that the provision em-
powering Congress “to make Rules for the Government and
Regulation of the land and naval forces,” when read with the
necessary and proper clause, was sufficientto supportthe exercise
of court-martial jurisdiction over nonservice connected offenses:

(1]t seems clear thatforeign trial by court-martial of all offenses committed
abroad, including those which could be tried by Article III courts if com-
mitted in this country, is a valid exercise of constitutional authority. . . .
We hold, therefore, that the constitutional limitation on court-martial
jurisdication laid down in O’Callahan v. Parker . . . is inapplicable to
courts-martial held outside the territorial limits of the United States.28

591 (S.D.N.Y. 1973).where the court stated that:

Extraterritorial application would force the government to the unfortunate choice ofbringingasoldier
who commits an offense abroad to the United Statesfor trial orremanding him for that purpose to the
courts of the country in which he is located. Since the former option would often entail prohibitive dif-
ficulty and expense, the latter course would normally be followed. In view of O’Callahan’s concern with
the constitutional rights of servicemen-defendants, rights which would in many instances be better
protected by United States courts-martial than in the civilian courts of foreign nations, such a result
would be anomalous.

Admittedly, with regard to military dependents and employees, the same difficult dilemma resulted
from the Court’sdecision in Reid, and the Court, nonetheless, refused to uphold court-martial jurisdic-
tion over them.

Id. at 593-94.
281“With but few exceptions, seee.g. 18USC § 1111,our federal criminal statutesare
inapplicable to extra-territorial acts and crimes committed abroad and thus not
‘offensesagainst the United States’ which District Courts are properly constituted
to try. 18 U.S.C. § 3231.” Bell v. Clark, 308 F. Supp. 384, 388 (E.D.Va. 1970).See
Hemphill v. Moseley, 443 F.2d 322, 323 (10th Cir. 1971).
%2 19U.S.C.M.A. at 67,41 C.M.R. at 67.
283 Gallagher v. United States, 423 F.2d 1371, 1374 (Ct. Cl. 1970).In Williams v.
Froehlke, 356 F. Supp.591(S.D.N.Y.1973), the court listed the constitutional rights
that would be denied American soldiers tried in foreign courts:
Among the rights which might be diluted or denied by foreign courts are: L)right to counsel; 2)freedom
from self-incrimination; 3) protection from double jeopardy; 4) freedom from cruel and unusual punish-
ment; &) protection from unreasonable searches and seizures; and 6)rightto a speedy trial. Furthermore,
in most countries the accused soldier would not be afforded grand jury indictment and trial by jury,
which are the chief rights of which a court-martial deprives him.
Id. at 594 n.3. But see Mills, supra note 39, at 352.
28¢ Williamson v. Alldridge, 320 F. Supp 840, 843 n.4 (W.D. Okla. 1970).
285 19 U.S.C.M.A.at67-68,41 C.M.R. at 67-68. It isimportant to note that the princi-
ple set forth in Keaton does “notapply where the crimes are committed in the United
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Based on the Keaton language that the United States Supreme
Court “did not intend to limit court-martial jurisdiction in friendly
foreign countries,”226 the Court of Military Appeals, aswell as the
Courts of Military Review, have approved the court-martial convic-
tions of soldiers committing nonservice connected offensesin Ger-
m a n ~ Okinawa,?88 British West Indies,28® and Mexico.290
Because of the consistent holdings of the military courts on this
issue, itis generally accepted thatthe decision in O’CaZlahan isnot
applicable “to courts-martial conducted outside the territorial
limits of the United States for offenses committed abroad.”2°!

States and the court-martial is conducted in a foreign country.” United States v.
Bowers, 47 C.M.R. 516,518 (ACMR 1973)(worthless checks written in civilian com-
munity in Pennsylvania while accused was on thirty-day home leave from his unit
in Germany were not triable by court-martial).

286Rice, O’Callahan v. Parker: Court-Martial Jurisdiction, “Seruice Connection,”
Confusion,and the Serviceman, 51 MiL. L. Rev. 41, 67 (1971).

287 United States v. Blackwell, 19 U.S.C.M.A. 196,41 C.M.R. 184 (1970) (willfully
damaging the property of a civilian, assault with a means likely to produce
grievous bodily harm,assault with intent to commitrape, assault and battery, and
communication of indecent language to a female off post in Germany); United
Statesv. Bryan, 19U.S.C.M.A. 184, 41 C.M.R. 184(1970)(negligenthomicide of Ger-
man citizen off post in Germany); United Statesv. Gill, 19U.S.C.M.A.83, 41 C.M.R.
93 (1969) (robbery of two German citizens off post in Germany); United Statesv.
Higgenbotham, 19 U.S.C.M.A. 73, 41 C.M.R. 73 (1969)(unpremeditated murder of a
German national in civilian community in Germany); United Statesv. Stevenson,
19U.S.C.M.A.67,41 C.M.R.69(1969) (unpremeditated murder of a Canadian soldier
in civilian community in Germany); United Statesv. Easter, 19U.S.C.M.A. 68, 41
C.M.R. 68 (1969) (attempted housebreaking committed in civilian community in
Germany); United States v. Weinstein, 19 U.S.C.M.A. 29, 41 C.M.R. 29 (1969)
(offensesinvolving marihuana committed in civilian community in Germany).But
see United States v. Bowers, 47 C.M.R. 516 (ACMR 1973) (no service connection
where accused opened checking account at American Express in Germany and
wrote bad checks in Pennsylvania while on a thirty-day leave from hisunitin Ger-
many).

288 United States v. Davis, 20 U.S.C.M.A. 27, 42 C.M.R. 219 (1970) (possession of
marihuana off post in Okinawa);United Statesv. Ortiz, 20U.S.C.M.A.21, 42 C.M.R.
213(1970)(robbery of Okinawan taxi driver off post in Okinawa?. See United States
exrel, Jacobsv. Froehlke, 334 F. Supp.1107(D.D.C. 1971)(carnalknowledge off post
in Okinawa);Williamson v. Alldridge, 320 F. Supp. 840 (W.D.Okla. 1970)(murder of
a Ryukyuan citizen off post in Okinawa). For a thorough discussion of the
Okinawan judiciary system anditsrelationshipto United Statesmilitary personnel
and American civilians living in Okinawa, see United States v. Vierra, 14
U.S.C.M.A. 48, 33 C.M.R. 260 (1963) (search warrant issued by Ryukyu Civil Ad-
ministrative Court for search of serviceman’s property upheld);Rosev. McNamara,
252 F.Supp. 111(D.D.C.)aff'd, 375F.2d 924 (D .C. Cir. 1967) (naturalized American
civilian residing in Okinawa convicted of income tax evasion).

289 United Statesv. Hansford, 46 C.M.R.670 (CGCMR13872)(indecent assaultupon a
British subject in the British West Indies).

290 Jnited Statesv. Newvine, 48 C.M.R. 189(AFCMR 1974)(unpremeditated murder
of Mexican prostitute in Mexico).

281 United States v. Bowers, 47 C.M.R. 516, 517-18 (ACMR 1973).
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C. O’CALLAHAN DENIED APPLICATION
OVERSEAS
BY FEDERAL COURTS

A number of federal civilian courts also have held that the
Supreme Court’sdecision in O’Callahan has no application tonon-
service connected offenses committed overseas. Since the
pronouncement of the O’Callahan decision in 1969, the Second,
Fourth, Seventhand Tenth Circuit Courts of Appeals, aswell asthe
United States Court of Claims, have held that the military has
jurisdiction to try soldiers by court-martial for nonservice con-
nected offenses committed in foreign countries and that
O’Callahan has no application overseas. The significanceof these
decisions it that the courts have denied the application of
O’Callahan overseas for a variety of reasons.

In 1974, the Second Circuit Court of Appeals was asked in
Williamsv. Froehlke??? to rule onthe extraterritorial application of
O’Callahan. In Williams, a soldier serving in the United States
Army in Germany was charged with robbing a German cabdriver.
At the time of the robbery, it was alleged that Williams, the ac-
cused, was off post and dressed in civilian clothing. His trial by
general court-martial resulted in convictions of robbery and ad-
ditional charges for which he was sentenced to a dishonorable dis-
charge and five years’ confinement at hard labor.

After serving his sentence, Williams learned of the Supreme
Court’s decision in O’Callahan and petitioned the Federal District
Court for the Southern District of New York requesting that his
court-martial conviction be set aside and that he be issued an
honorable discharge. In part, he contended that “under the rule
enunciated in O’Callahan v. Parker. . .the court-martial lacked
jurisdiction to try him for the robbery offense.”’2¢3 While conceding
that Williams’ arguments had an “appealing logical consistency,””
the court, nevertheless, was not persuaded that the Supreme Court
intended O’Callahan to have application overseas and granted the
government’s motion for summary judgment,294

In affirming the lower court’sruling denying the accused relief,
the court of appeals held that the reach of O’Callahan “did not ex-

292 490 F.2d 998 (2d Cir. 1974).

293 Williams v. Froehlke, 356 F. Supp. 591,592 (S.D.N.Y. 1973).The Second Circuit
Court of Appeals had held in United Statesex rel. Flemingsv.Chaffee, 458 F. 2d 544
(2d Cir. 1972), that O’Callahan was applicable retroactively.

294 356 F. Supp. at 594.
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tend to the jurisdiction of courts-martial in peacetime to try non-
service connected offenses committed by servicemen against
foreign persons in foreign lands.”2%5 In reaching its decision, the
court concluded that

[T]here was a sufficient connection between [Williams’] offenses and his
service statusto characterize his crime as “arisingwithin theland or naval
forces” for purposes of the exception in the Fifth Amendment.2%¢

In addition, the court noted that the sixth amendment protections
were not available to the accused since there were no article I1I
courtsin Germany,and if the case had been returned to the United
States, the jury would not be composed of persons of the State and
place where the offense occurred. Morever, the court concluded that
while the limitations in the fifth and sixth amendments could be
applied to limit the exercise of court-martial jurisdiction over non-
service connected offenses committed by soldiers within the
territorial boundaries of the United States, the same limitation
could not be applied to such offenses committed overseas where no
federal courts were available to try the offenses.2®” For these
reasons, the lower court’s decision to dismiss the accused’s action
was upheld.

The Fourth Circuit Court of Appeals, in a similar case,also was
asked to rule on the application of O’Callahan overseas. In Bell v.
Clark®8 the accused, a Private First Class serving with the United
States Army in Germany, was charged with therape of a German
citizen approximately five miles from the base where he was
stationed. At the time of the offense, Bell was off duty and dressed
in civilian clothes. Bell was apprehended shortly after the commis-
sion of the offense and confessed to the crime. His trial by general
court-martial convened in Germany resulted in a conviction and
Bell was sentencedto adishonorable discharge,forfeiture of all pay
and allowances, seven years’ confinement and reduction to the
lowest enlisted grade. An Army Court of Military Review affirmed
his conviction,?9® and the United States Court of Military Appeals
denied the accused’s petition for a grant of review.30

Having exhausted his military remedies, Bell petitioned the
Federal District Court for the Eastern District of Virginia for awrit
of habeas corpus alleging that:

295 490 F.2d at 1001.

296 |d. at 1003-04.

297 |d.

298 308 F. Supp. 384 (E.D. Va. 1970), aff’d, 437 F.2d 200 (4th Cir. 1971).
289 United States v. Bell, CM 413745 (ABR 1966) (unpublished opinion).
300 United States v. Bell, 16 U.S.C.M.A. 600 (1966).
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[TThe military was without jurisdiction to try him for the nonservice con-
nected offense, and that by their so doing he was denied his procedural
rights of trial under a grand jury indictment and trial by jury secured him
by Article 111,§ 2, and the Fifth and Sixth Amendments tothe Constitution
of the United States.®

In denying the accused’s petition, the court limited O’Callahan’s
application “to nonservice connected crimes committed by ser-
vicemen at a place where jurisdiction by civil courts guaranteeing
the applicationof constitutionalrightsisavailable.”302 Sinceno ar-
ticle III courts were available to the accused in Germany, the court
reasoned that the trial of the accused by court-martial did not
violate any of his constitutional rights.

Bell appealed the denial of his petition to the court of appeals
where he reiterated his arguments. In considering Bell’s appeal,
the Fourth Circuit examined the provisions of Article VII of the
NATO SOFA, under which German authorities waived their right
to exercise jurisdiction over Bell. The court concluded that the
provisions of Article VII “unequivocally preserve jurisdiction in
the United States Military authorities in Germany over crimes
committed there by American soldiers.”3%3 The court reasoned
further that this portion of Article VII “isimpliedly an assuranceto
the ‘receiving State’ that those servicemen of the ‘sending State’
who break the former’s laws should be tried immediately.”304 In
reaching its decision, the court recognized that a denial of court-
martial jurisdiction in cases such as Bell’s would undermine and
destroy comity between the United States and the other signatory
nations. For these reasonsthe courtaffirmedthe lower court’s deci-
sion dismissing the accused’s petition for awritof habeas corpus.

Theissueof O’Callahan’s applicationoverseasalsowasraised in
the Seventh Circuit in Wimberly v. Laird.3%5 In Wimberly, the ac-
cused, while serving in Germany, was charged with premeditated
murder of a German national.36 He confessed to the murder and
was tried in Germany by a general court-martial which found him
guilty of the offense and sentenced himto death. An Army Board of
Military Review affirmed the findings of guilty, but reduced the
sentence to a dishonorable discharge, forfeiture of all pay and

301 308 F. Supp. at 385.

302 |d. at 389.

303 437 F.2d at202-03. See also Marymount v.Joyce, 352 F. Supp.547 (W.D. Ark. 1972
(AirForce Master Sergeant’s court-martial conviction in England for the murder o
his wife upheld).

304 437 F.2d at 202-03.

305 472 F.2d 923 (7th Cir.), cert. denied, 413 U.S. 921 (1973).

308 UCMJ, art. 118,10 U.S.C. § 918(1) (1970).
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allowances, and life imprisonment.?*” The accused’s conviction
also was affirmed by the United States Court of Military
Appeals.308

While confined in the federal penitentiary at Marion, Illinois, the
accused petitioned the federal district court for awrit of habeas cor-
pus. The district court denied the petition and the accused
appealed, alleging that “themilitary tribunal had nojurisdiction to
try him for murder because his offense was not ‘service con-
nected’.”’3%? He also alleged that he had been denied the effective
assistance of counsel at his court-martial.

In support of his contentions that the court-martial lacked
jurisdiction over the offense, the accused argued that he was dress-
ed in civilian clothes at the time of the offense, that the offense oc-
curred off post and bore norelation to themilitary,and thatthe vic-
tim was a German civilian who had no connection with the United
States Government. In response the government counsel argued
that if the purpose of the O’Callahan decision was to provide
greater protection to American servicemen by making available to
them the rights to indictment by grand jury and trial by jury of
their peers, that purpose would be defeated by extending
O’Callahan overseas since “constitutional protections are not
available in cases involving the violation of foreign law.”310

The court of appeals rejected the contentions of the accused and
held that O’CaZlahan could not be applied overseas.?1* The court
found that

. . .thefact that petitioner was present in Germany asaresult of hisstatus
as amember of the United States Army provided a sufficient “connection”
betw.en his offense and his service statusto characterize hiscrime as “aris-
ing in the land or naval forces” within the meaning of the Fifth
Amendment.312

The court concluded that the combination of the presence of a
soldier in a foreign country and the commission of a nonservice
connected offense is sufficient to establish a service connection
enabling the military to exercise court-martialjurisdiction overthe
accused.

In Hemphill v. Moseley,3'3 the Tenth Circuit Court of Appeals
also declined to apply O’Callahan outside the territorial limits of

307 United States v. Wimberly, CM 409334 (ABR 1965) (unpublished opinion).
308 United States v. Wimberly, 16 U.S.C.M.A. 3, 36 C.M.R. 159 (1966).

309 472 F.2d at 923.

810 Id. at 924.

311 (.

312 |d. at 925.

313 443 F. 2d 322 (10th Cir. 1971).
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the United States. In Hemphill, the accused was a soldier serving
with the United States Army in Germany. He was tried and con-
victed by general court-martial in Mannheim, Germany for
wrongful appropriation of an automobile, unlawful entry and
assault with intent to commit rape. These offenses were alleged to
have occurred off post and while the accused was on leave and out
of uniform. He was sentenced to a dishonorable discharge, total
forfeitures,confinement at hard labor for 20 yearsandreductionto
the lowest enlisted grade. An Army Board of Review affirmed the
accused’s conviction34 and the United States Court of Military
Appeals denied his petition for a grant of review.315

While serving his sentence in the federal penitentiary at
Leavenworth, Kansas, the accused petitioned the United States
District Courtfor the District of Kansasforawrit of habeas corpus.
In the petition, Hemphill alleged that his court-martial conviction
and sentence were invalid in view of the Supreme Court’s decision
in O’Callahan.?'® In denying his petition, the district court dis-
tinguished the petitioner’s case from O’CaZZahan noting that
O’Callahan’soffenses were committed in Hawaii and were subject
to prosecution in civil courts, while the accused’s offenses were
committed in Germany,and were not subjectto civil prosecution.3”

Moreover,the court noted that under the provisions ofthe NATO
SOFA soldiers charged with committing nonservice connected
offenses in Germany were to be tried by court-martial. For these
reasons, the court held that “the constitutional limitations on
courts-martial jurisdiction announced in the O’Callahan case are
inapplicable to courts-martial held outside the territorial limits of
the United States.”3'8 In support of its decision the district court
relied on Keaton and related cases.?!®

In an appeal to the Tenth Circuit Court of Appeals the accused
renewed his jurisdictional allegations. The court of appeals noted
that Hemphill’s offenses occurred outside the territorial limits of
the United Statesand concluded that this fact alone distinguished
Hemphill’s case from O’CaZlahan. In ruling against the applica-
tion of O’Callahan overseas,the courtalsonoted that O’Callahan’s
offenses were committed on American territory and could have
been prosecuted in-the civilian courts where defendants are af-

314 United States v. Hemphill, CM 414604 (ABR 1967) (unpublished opinion).
315 United States v. Hemphill, 17 U.S.C.M.A.642 (1967).
316 I-(|jemphi|| v. Moseley, 313 F. Supp. 144, 145 (D. Kan. 1970).
Id.
i
819 See notes 273-291 and accompanying text supra.
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forded “the full panoply of constitutional protections.”32¢ In the
principal case, however, the accused’s offenses were committed on
foreign territory and could not have been prosecuted in federal
civilian courts. In addition, the court noted that because federal
criminal statutes do not apply extraterritorially, the accused’s
offenses were not “offenses against the United States” and
therefore were not subject to prosecution in the federal courts.
Because there isnoway in which the constitutional protections af-
forded defendants prosecuted in United States federal civilian
courts could be made available to soldiers like Hemphill, the court
reasoned that the application of O’Callahan outside the territorial
limits of the United States would serve no purpose. Therefore, the
court refused to apply O’Callahan overseas and affirmed the lower
court’s decision denying Hemphill’s petition for a writ of habeas
corpus.3?!

In 1970, the United States Court of Claims was asked whether
O’Callahan was entitled to extraterritorial application in
Gallagher v. United States.®22 In Gallagher, the accused, an
American soldier serving in Germany, was arrested by German
police for assaulting and robbing a German civilian. The offenses
occurred off post while the accused was on leave and dressed in
civilian clothing. The accused was released to the custody of the
military authorities and subsequently was tried by court-martial
and convicted of the offenses.

After serving his sentence, Gallagher sued the United Statesin
the Court of Claims to collect back pay lost as a result of his court-
martial sentence. In presenting his case to the court, Gallagher
argued that because his offenses were not service connected, the
court-martial lacked jurisdiction totry him. For this reason, he con-
cluded his conviction was void and he was entitled to back pay.

The Courtof Claims rejected these arguments relying heavily on
thereasoning set forth in United States Court of Military Appeals’
decisions holding that O’Callahan did not have application
overseas.??3 The court noted that the significant distinction
between O’Callahan andthedecisions which found service connec-
tion in similar offenses was the situs of the offense. After noting

320 Hemphill v. Moseley, 443 F.2d 322, 323 (10th Cir. 1971).

321 Id

322 423 F.24 1371 (Ct. Cl. 1970).

323 E g., United States v. Higgenbotham, 19U.S.C.M.A. 73, 41 C.M.R. 73(1969) (un-
premeditated murder of a German citizen off post in Germany); United Statesv.
Easter, 19U.S.C.M.A. 68, 41 C.M.R. 68 (1969) (attempted housebreakingin civilian
community in Germany); United States v. Keaton, 19U.S.C.M.A. 64,41 C.M.R. 64
(1969) (assault with intent to commit murder off post in the Philippines). See notes
273-291 and accompanying text supra.
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this difference, the court concluded that crimes committed by
American servicemen against local civilians in a friendly foreign
country areservice connected offensestriable by courts-martial. In-
deed, to find otherwise, in the court’sopinion, couldundermineand
impair the accomplishment of the mission of the United States
Armed Forces serving in foreign countries around the world.324

The court also reasoned that if O’CaZZahan were applied
overseas, the exercise of military jurisdiction in foreign countries
over nonservice connected offenses would cease, and soldiers
charged with such crimes would be subjected to trials in foreign
courts, “some of which have a reputation for harsh laws and
savagely operated penal institutions.”325 Having found that
Gallagher’s robbery of aGerman civilian off post was a service con-
nected offense, and having concluded that servicemen, like
Gallagher, would be subjectto trial in the German courts for such
offenses if the military were without power totry them,the Court of
Claims held that the United States Army had jurisdiction to court-
martial Gallagher and denied his claim for back pay.32¢

Thus, in addition to the United States Court of Military Appeals,
the United States Court of Claimsand four circuit courts of appeals
have ruled thatthemilitary hasjurisdictionto try soldiers by court-
martial for nonservice connected offenses committed overseas.
Because of the uniformity with which the federal courts have held
that O’CazZZahan is not applicable overseas, one would expect to
find some similarity in therationales relied upon by these courtsin
support of their decisions, but none exists. On the contrary, the
courts have denied the application of O’CaZZahan overseas for a
variety of reasons.

The Fourth Circuit Court of Appeals declined to extend the
holding in O’CaZZahan overseas on the ground that the provisions
of Article VII of the NATO Status of Forces Agreement and Article
XIX of the Supplemental Agreement provide for the exercise of
military jurisdiction over nonservice connected offenses.32? In con-
trast, the Second and Tenth Circuit Courts of Appeals declined to
apply O’CaZZahan extraterritorially in partbecause of the absence
overseas of federal civilian forums in which soldiers committing
nonservice connected offenses could be prosecuted.3?¢ The Tenth

324 423 F.2d at 1373.

325 |d, at 1374.

326 |d

327 Bell v. Clark, 437 F.2d 200,202-03 (4th Cir. 1971). See notes 298-304 and accom-
panying text supra.

328 See Williams v. Froehlke, 490 F.2d 998, 1002-04 (2d Cir. 1974); Hemphill v.
Moseley, 443 F.2d 322, 323 (10th Cir. 1971). See notes 273, 293 & 313 and accom-
panying text supra.
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Circuit alsoreasoned that if the thrust of O’Callahan wasto afford
soldiers accused of nonservice connected offenses the con-
stitutional protections found in the federal courts, the application
of O’Callahan overseas would serve no purpose, since no federal
court exists in which soldiers charged with nonservice connected
offenses overseas could be prosecuted. 32¢ Taking a different ap-
proach, the Seventh Circuit Court of Appeals, the Court of Claims,
and, in part, the Second Circuit Court of Appealsreasoned that any
serious crime committed by an American serviceman off post in a
foreign country is a “service connected” offense over which the
military has authority to exercise jurisdiction.33°

Thus, for different reasons the federal courts consistently have
held that O’Callahan doesnot have application overseas. Whilethe
courts dodiffer intheir rationales, they all agreethat O’Callahanis
not to be applied outside of the territorial limits of the United
States. Theuniformity among the courts onthisissue seemsto rein-
force the correctness of the decisions in this area.

D. O’CALLAHANS APPLICATION
OVERSEAS UNDER
EXTRATERRITORIAL JURISDICTION

Enactment of the Criminal Justice Reform Act of 1975and im-
plementation of the proposed extraterritorial provisions will cause
a significant expansion in the exercise of federal jurisdiction and
will create a substantial increase in the number of federal
prosecutions of American citizens charged with the commission of
criminal offenses overseas. It also will mean that American
citizens charged with violations of the federal laws outside the
territorial limits of the United States will be entitled to all of the
constitutional protections they would have if their crimeshad been
committed within the United States.

The expansion of federal jurisdiction and the corresponding ex-
tension of constitutional protections to American citizens charged
with the commission of offenses Overseas should produce a new
wave of challenges to the military’s exercise of court-martial

229 See Hemphill v. Moseley, 443F.2d 322,323(10th Cir. 1971);Williams v. Froehlke,
490 F.2d 998,1002-03(2d Cir. 1974).See also Wimberly v. Laird,472F.2d 923,924 (7th
Cir.), cert denied, 413 U.S. 921 (1973).

330 Wimberly v. Laird, 472 F.2d 923 (7th Cir.), cert. denied, 413 U.S. 921 (1973);
Gallagher v. United States, 423 F.2d 1371, 1373 (Ct. Cl. 1970).See Williams v.
Froehlke, 490 F.2d 998, 1003-04 (2d Cir. 1974).
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jurisdiction over soldiers charged with the commission of nonserv-
ice connected offenses overseas. Upon the enactment of the new
legislation, soldierstried by court-martial for committing nonserv-
ice connected offenses in foreign countries will begin to challenge
not only the exercise of military jurisdiction over such offenses, but
also the validity of military and civilian federal court decisions
holding that O’Callahan has no application overseas. In challeng-
ing these decisions, soldiers will argue that the rationales relied
upon by the courtsindenying O’Callahan application overseas are
no longer controlling in view of the extraterritorial jurisdiction of
federal criminal law.

For example, the rationale of the Fourth Circuit Court of Appeals
in Bellv. Clark,33! thatthe provisions of the NATO Status of Forces
Agreement preserve to the military the exercise of jurisdiction over
nonservice connected offenses, will be attacked on the ground that
treaty provisions cannot be used to deny soldier-defendants their
constitutional rights to indictmentby grandjury andtrial by ajury
of their peers. Those attacking the circuit court’s reasoning will
argue further that the protections of the Constitution are of
primary importance and cannot be legislated away by treaty
provisions.?32 I n addition, they also will argue that while the treaty
rationale may have been persuasive at a time when soldiers
overseas had no access to federal courts, the rationale loses per-
suasiveness when the alternativeto a military court-martial under
NATO SOFA provisionsisafederal trial affording an accused con-
stitutional protections under the fifth and sixth amendments,333

The rationale relied upon by the United States Court of Military
Appeals and the Second and Tenth Circuit Courts of Appeals in
denying O’CaZZahan application overseas also is subject to attack.
These courtsreasoned that the availability of an alternative forum
was an essential elementin O’CaZZahanand because no alternative
federal civilian forums were available to soldiers charged with
committing nonservice connected offenses in foreign countries,

331 437 F.2d 200, 202-03 (4th Cir. 1971).See notes 299-304 and accompanying text
supra.
332 |n this regard, advocates attacking thereasoning of the circuit court will contend

that the new extraterritorial legislation nullifies treaty provisions which arein con-
flict with it. In support of this contention, advocates will argue that the Supreme
Court of the United States has

repeatedly taken the position that an Act of Congress, which must comply with the Constitution, isona

full panty with a treaty, and that when astatutewhichis subsequentintimeisinconsistentwith atrea

ty, the statute to the extent of the conflict renders the treaty null.

Reid v. Covert, 354 U.S. 1, 18 (1957)(citationsomitted). See also Whitney v.Roberts,

124 U.S. 190, 194 (1888).
333 See generally Reid v. Covert, 354 U.S. 1,16-19(1957).
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O’Callahan would not be given application overseas.?3 Since the
provision of the new legislation extends the reach of federal
jurisdiction throughout the world, opponents will argue that an
alternative federal forum is now available to servicemen commit-
ting such offenses, and that under O’Callahan the military should
be denied the right to exercise jurisdiction over this type of
offense.335

For the same reason, opponents will argue that the Tenth Cir-
cuit’s additional rationale for not applying O’CazZahan overseas
alsolacks merit. The Tenth Circuit Court of Appeals reasoned that
if the purpose of O’Callahan was to extend to soldiers charged with
nonservice connected offenses the constitutional protections
available in the federal courts, the purpose could not be effectuated
in foreign countries where federal courts were not sitting and could
not exercise jurisdiction over the offenses charged. Opponents to
this line of reasoning will argue that under the provisions of the
proposed legislation, the purpose of O’Callahan can be effectuated
overseas and that servicemen should be afforded the constitutional
protections made available by the federal courts.

Similarly, the reasoning used by the Seventh Circuit Court of
Appeals, and relied upon partially by the Second Circuit Court of
Appeals and the United States Court of Claims, also will be
challenged by those opposing the exercise of military jurisdiction
over nonservice connected offenses committed off post in foreign
countries. These courtsreasoned thatthe commission of anonserv-
ice connected offense off post by a soldier stationed in a foreign
country is a “service connected” offense triable by military court-

While it is true that the commission of offenses by American
soldiers in the civilian communities of foreign countries tends to
create bad public relations and undermines the performance of the
armed forces’ mission overseas, critics nevertheless will contend
that the same argument could be made for the exercise of military
court-martial jurisdiction over nonservice connected crimes com-
mitted off post in the civilian communities within the territorial
boundaries of the United States.?3” In addition, it will be argued
that the intent of O’CazzZahan will be ignored if courts forego a
detailed inquiry into the existence of service connection and sim-
ply conclude that every offense committed overseasis “service con-
nected.”

¥4 See text accompanying notes 274-285, 295-297 & 311-312 supra.

#35 O’Callahan v. Parker, 393 U.S. 258, 266-67, 274 (1969).

6 See Mills, supra note 39, at 346-47 n.130.

7 See O’Callahan v. Parker, 393 U.S. 238, 281 (1969) (Harlan,J.,dissenting).

70



1976} EXTRATERRITORIAL JURISDICTION

Lastly, opponents of the reasoning of the Seventh Circuit will
argue that the thrust of O’CaZlahanwas to preserve the benefits of
the fifth and sixth amendments for servicemen by limiting to the
greatest extent possible the exercise of military jurisdiction over
them. When the mission of the armed forces and the military’s need
to handle quickly offenses committed off post arebalanced against
the entitlement of those accused of such crimes to their con-
stitutional protections of the right to indictment by grand jury and
trial by a jury of their peers, opponents of the service connection
argument will argue that the protection of the constitutionalrights
of the individual is most important.

Once the main rationales supporting the military and federal
court decisionshave been undercut, there are not many arguments
remaining that can be made against denying O’CaZZahan applica-
tion overseas. It might be argued that the imposition of the
O’Callahan holding overseas would create great logistical
problems for the armed forces inthe sense of having to return sub-
stantial number of American soldierstothe United Statesfor trial
in federal district courts for offenses committed overseas. While
this may be true, the United States Supreme Court has stated that
difficulty of thisnature should not be permitted to stand inthe way
of the exercise of one’s constitutional rights.338

Italso may be contended that specific provisions of the Constitu-
tion support the exercise of court-martial jurisdiction over military
personnel accused of committing nonservice connected offenses. It
can be argued, asitwas in United Statesv. Keaton,33® thatthe con-
stitutional provisions empowering the Congress to “make Rules
and Regulations for the Armed Forces”3¢® and to do that which is
“necessary and proper to enforce”3¢! such laws are sufficientto up-
hold the military’s exercise of court-martial jurisdiction over non-
service connected offenses. In response to this traditional argu-
ment often presented in favor of maintaining or extending the
scope of military jurisdiction,342 opponents will argue that the
necessary and proper clause cannot be used by the Government as
ameans of denying servicemen the constitutional rightswhich the
United States Supreme Court has held are applicable tothose serv-
ing in the armed forces.

Opponents also will contend that in O’CaZZahan the Supreme

338 See, e.g., Argersinger v. Hamlin, 407 U.S, 25, 62 (1972)(Powell,J.,concurring).
339 19 U.S.C.M.A. 64, 67, 41 C.M.R. 64, 67 (1969).

340 .S, ConsT. art. 1, §8, cl. 14.

341 U.S. Consr. art. 1, §8, cl. 18.

342 See United Statesex rel. Tothv. Quarles, 350U.8. 11, 14 (1955);Reid v. Covert, 354
U.S. 1,56 (1957).
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Court held soldiers charged with committing nonservice connected
offenses are entitled to the constitutional protections of an indict-
ment by agrand jury and atrial by their peersinacivilian court.343
In addition, those who favor restricted courts-martial jurisdiction
will argue that:

[TThe jurisdiction of military tribunals is a very limited and extraordinary
jurisdiction derived from the crypticlanguageinArt.1,§ 8,and,at most,was
intended to be only a narrow exception to the normal and preferred method
of trial in courts of law. Every extension of military jurisdiction is an en-
croachment on the jurisdiction of the civilian courts, and, more important-
ly, acts as a deprivation of the right to jury trial and other treasured con-
stitutional protections.?*4

For these reasons opponents will conclude, not only that soldiers
charged with nonservice connected offenses overseas are entitled
to the same constitutional protections as are civilians committing
similar types of offenses overseas,3¢> but also that the necessary
and proper clause should not be used to defeat important con-
stitutionally protected rights extended to servicemen who commit
nonservice connected offenses within the United States.

Two other theories denying the application of O’CaZZahan
overseas are based on the concept of military necessity. One argu-
ment is “that countries will be less willing to accept United States
troops if the military commanders lack constitutional power to dis-
cipline them by courts-martial.”’346 The other argument is that
“there is a ‘greater need to maintain discipline among troops
stationed in foreign countries’ and that this requires ‘broader
military jurisdiction’ than at home.””37

Inrejecting these contentions, those opposing continued military
jurisdiction over nonservice connected offenses overseas will cite
argumentsmade during the NATO SOFA negotiations onthe ques-
tion of the exercise of jurisdiction over American troops and the
desire of NATO countries to retain criminal jurisdiction over
American servicemen stationed in their countries.?4® In addition,
criticswill contend thatthe United States Supreme Courtimpliedly
rejected the second argumentin O’CazZahanwhenitstatedthatthe
trial of nonservice connected offenses in civilian courts would not

343 O’Callahan v. Parker, 395 U.S. 258, 272-73 (1969).

344 Reid v. Covert. 354 U.S. 1,21 (1957).

345 See Mills, supra note 39, at 354-55.

346 Id. at 358.

34i Id

34¢ See also Note, Criminal Jurisdiction over American Armed Forces Abroad, 70
Harv. L. REv 1043 (1957).
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noticeably affectthe maintenance of military discipline within the
armed forces.34s

E. AMENDING SECTION 204(g)
TODENY O’CALLAHAN
APPLICATION OVERSEAS

Most of the arguments relied upon by the military and federal
courts which have denied the application of O’Callahan overseas
will no longer be persuasive once Congress enacts legislation
providing for extraterritorial application of the federal criminal
laws. The arguments noted above arethe onessoldierswill makein
favor of extending the application of O’Callahan beyond the
territorial limits of the United States;these also arethe arguments
the Supreme Court found persuasive two decades ago in holding
that the military could not exercise court-martial jurisdiction over
civilian dependents and employees accompanying the armed
forces overseas.350

The enactment of legislation providing for extraterritorial
jurisdiction will strengthen arguments favoringthe application of
O’Callahan overseas. The most persuasive of these arguments is
that American servicemen charged with nonservice connected
offenses outside the territorial limits of the United States should be
entitled to the same constitutional protections enjoyed by civilians
at home and abroad and by soldiers serving within the United
States.

The strongest argument against applying O’Callahan overseas
is the adverse impact such a decision would have on military
operations outside the United States. Having to return soldiers
charged with nonservice connected offenses to the United States
for trial will adversely affect the relationship between American
armed forces and local nationals overseas in communities where
American servicemen are stationed.?5! It also will have an adverse
effect on maintaining disciplineamong American soldiersassign-
ed overseas.

When extraterritorial jurisdiction is enacted into law the
arguments for and against the application of O’Callahan overseas

349 Mills, supra note 39, at 358.

350 See notes 103-182and accompanying text supra.

351 See the comment of the American Bar Association Section on International
Law’s Committee on International Criminal Jurisdiction, which discusses the dif-
ficulties that would result from returning soldiers to the United States at note 10
supra.

73



MILITARY LAW REVIEW [Vol. 71

will be presented to the federal and military courtsby soldierstried
and convicted by military courts-martial for offenses committed
overseas. In resolving the difficult issue of the applicability of
O’CaZZahan overseas, the courts will seek guidance from the ex-
traterritorial jurisdiction provisions contained in section 204(g) of
the Criminal Justice Reform Act of 1975.The courts will find that
section 204(g) provides that:

Except as otherwise expressly provided by statute,or by treaty or otherin-
ternational agreement, an offense is committed within the extraterritorial
jurisdiction of the United States if it is committed outside the general
jurisdiction of the United Statesand:. . . .(g)theoffenseis committed by a
federal public servant, other than a member of the armed forceswhoissub-
ject to court-martial jurisdiction for the offense . . . .332

With respect to this provision, soldiers charged with committing
nonservice connected offensesoverseaswill arguethatthe military
exception contained in subsection(g) does not apply to servicemen
who commit nonservice connected offenses overseas.

For the reasons enumerated earlier, these soldiers will contend
that O’Callahan provides that nonservice connected offenses must
be tried in federal district courts where soldiers are afforded the
same constitutional protections enjoyed by civilians charged with
committing crimes overseas. In other words, soldiers charged with
nonservice connected offenses will argue that O’CaZZahan has
application outside of the United States and requires that nonser-
vice connected offenses must be tried in federal court; hence,
soldiers who commit nonservice connected offenses are not
“members of the armed forces . . .subjectto court-martial jurisdic-
tion” under section 204(g).

In opposition, the Government will argue that O’CaZZahan has
no application outside of the United States and that for thisreason
soldiers who commit nonservice connected offenses overseas are
“membersof the armed forces . . .subject to court-martial jurisdic-
tion” under section 204(g). Further the Government will arguethat
soldiers charged with nonservice connected offenses are not sub-
ject to thejurisdiction of the federal courtsand need not be returned
to the United States for trial.

Unfortunately, the provisions of section 204(g) provide no
guidance as to whether Congress intends that O’CaZlahan be
applied outside the territorial limits of the United States. Nor is
guidance provided in the published legislative history or previous
courtdecisions. In addition,the military exception clause may pre-

32 8, 1,94th Cong., 1st Sess. §204(g) (1975); H.R. 3907, 94th Cong., 1st Sess. §204(g)
(1975) (emphasis added). The 12 volumes of Public Hearings on S. 1,see Hearings,

supra note 2, do not mention the problem of O’Callahan’s application overseas un-
der extraterritorial jurisdiction. The International Affairs Division of The Office of
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sent another problem. Because the clause exempts crimes com-
mitted by members of the armed forces subject to court-martial
jurisdiction from the extraterritorial jurisdiction of the United
States, itisarguablethat crimes committed on active duty by serv-
icemen subsequently discharged from the armed forces are no
longer subject to the extraterritorial jurisdiction of the United
States.

Defense lawyers will argue that the military exception clause
means that soldierswho commit crimes while servingoverseasare
subject only to court-martial jurisdiction and cannot be prosecuted
in federal courts under the extraterritorial jurisdiction provisions.
If the military failsto chargeasoldierwith an offenseandheissub-
sequently discharged from active duty, he is no longer subject to
military jurisdiction and cannot be tried by court-martial. Neither
can he be tried by federal authorities. Since the offense was com-
mitted while he was a member of the military and subject only to
court-martial jurisdiction, the military exception clause applies
and federal extraterritorial jurisdiction does not attach to the
offense. For this reason, critics argue that the military exception
clause retains the gap in federal jurisdiction over 2’Oth-type
offenses that extraterritorial jurisdiction was designed to
eliminate.

To clarify the O’Callahan and Toth problems, and to provide
guidance for the courts which will be called upon to interpret this
section, Congress should amend the proposed section 204(g) to
provide that soldiers who commit nonservice connected offenses
overseas are subject to court-martial jurisdiction; and to provide
that members of the armed forces who have been discharged from
active duty and are no longer subject to court-martial jurisdiction
are subject to the extraterritorial jurisdiction of the United States
for offenses committed while on active duty.

To accomplish these changes section 204(g) should be changedto

read:
(g) the offense is committed by a federal public servant, other than a
member of the armed forces charged under the Uniform Code of Military
Justice with a service connected or nonservice connected offense,who is
outside the United States because of his official duties;
By providing that the military can continue to exercise court-
martial jurisdiction over nonservice connected offenses overseas,
Congress can codify the present state of the law as uniformly
adhered to by the federal and military courts. In addition, by dis-

The Judge Advocate General, however, has considered the problem and has con-
cluded that the federal courts would have no difficulty in denying O’Callahan’s
application overseas under the provisions proposed. DAJA-IA 1975/1079 (9 Oct.
1975).
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cussing the issue Congress will provide legislative guidance in an.
areainwhich questions arelikely to beraised. Theamendmentalso
will aid the military in maintaining discipline overseas by preserv-
ing the existing jurisdictional structure for the administration of
military justice and will eliminate the logistical difficulties oc-
casioned by having to return military personnel to the United
States for trial in federal courts.353

Under the amended statute soldiers charged with nonservice
connected offenses committed overseas will not be ableto argue, as
they can under the presently proposed provisions, that the excep-
tion does not apply to them. On the contrary, the amended statute
makes all servicemen charged with service and nonservice con-
nected offenses overseas subject to court-martial jurisdiction.

Soldiers tried and convicted under the amended legislation can
contestthe constitutionality of the provisions in federal court after
exhausting their military remedies.?®¢ In view of the Supreme
Court’s recognition of the importance of maintaining discipline

353 Justice Clark discussedthe problemsinvolved inreturning American civiliansto
the United Statesfor trial of offenses committed overseas in Kinsellav. Krueger, 351
U.S470 (1956).1n returning American soldiersto the United States for trial of non-
service connected offenses committed overseas, the same types of difficulties would
be present.
First,a condition precedent to trial in this country would be theconsentoftheforeign nationconcerned
in each individual case. This consent could always be withheld and it is likely that foreign nations
would refuse to cedejurisdiction over seriousoffenses when trial might be held many thousands of miles
away. Even where jurisdiction was obtained, the deterrent effect of such prosecutions might well be
vitiated by the distance and delay involved. Secondly, both thegovernment and theaccused would face
seriousproblems in the production of witnesses. . . . Attendance of foreign witnesses could be only ona
voluntary basis and the testimony of no foreign witness could be compelled if the witness or his govern-
ment refused. The expense of transporting witnesses would be considerable for the Government and
probably impossible for a defendant, whose successful defense may depend on the demeanor of one
witness. In fairness, the Government would have to bear the expense of transporting the defendant’s
witnesses as well as its own, and the possibilities of abuse are obvious.

Finally, a breakdown of the figures on trial by courts-martial of civilians abroad from 19501955
shows that some 2,000 of the 2,280 cases tried involved offenses for which the maximum punishment
was six months or less. The Government might be unwilling to undergo the heavy expense and in-
convenience of trial here for such minor offenses. The alternatives would be either trial by the foreign
country or no trial at all; the result must be the practical abdication of American juridical authority.
precisely what Congress wished to aviod.

Id. at 480 n.12. While Krueger was reversed on rehearing, 354 U.S. 1(1957), the
logistical difficulties raised by Justice Clark still have validity today.

In United States ex rel. Toth v. Quarles, 350 U.S. 11(1955), Justice Black implied
that Congresscould enact astatute liketheamendment proposed to subsection (g) of
section 204. In Toth Justice Black said: “Itis also true that under the present law
courts-martial havejurisdiction only ifno civilian courtdoes. Butthatmightalsobe
changed by Congress.” Id.at 20. An amendmentto subsection (g)similarincontent
to the amendment proposed above was introduced by Representative Kastenmeier
on 25 November 1975. Under Mr. Kastenmeier’s change subsection (g) would read:

(7)the offense is commited by a Federal public servant, otherthan amember of the armed forces who, at
the time charged, is subject to court-martial jurisdiction for the offense . . . .

H.R. 10850, 94th Cong., 1st Sess. § 204(7) (1975) (emphasis added).
35¢ Schlesinger v. Councilman, 420 US. 738 (1975).
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and a respect for duty in the military,%® and the Court’s recent
hesitancy to extend constitutional protections to those accused of
criminal acts,?%¢ it is indeed doubtful that the amended legislation
would be declared unconstitutional.

In addition, the inclusion of a specific provision providing for the
exercise of extraterritorial jurisdiction over criminal offenses com-
mitted by former servicemen will eliminate any confusion which
might arise fromthe military exception clause,and will achievethe
objective of filling the jurisdictional gap created by the United
States Supreme Court’s decision in Toth v. Quarles.

While the enactment of extraterritorial jurisdiction raises impor-
tant questions concerning the application of O’CaZZahan beyond
the territorial limits of the United States, it alsoraises equally im-
portant questions involving the use of military personnel to in-
vestigate civilian and nonservice connected offenses committed
overseas.

VII. EXTRATERRITORIAL JURISDICTION
AND CRIMINAL INVESTIGATIONS
BY THE MILITARY

A. GENERALLY

The Attorney General of the United States and civilian in-
vestigatory agencies of the federal government are primarily
responsible for the investigationjand prosecution of criminal
offenses committed within the United States.?5” Under the ex-
traterritorial jurisdiction provisions included in the Criminal
Justice Reform Act of 1975, the Attorney General and his in-
vestigative support agencies alsowill have primary responsibility
for investigating most offenses committed outside the United
States.?58 While the Attorney General will be responsible for in-
vestigating offenses committed overseas, the new legislation does
not provide him with any additional investigative support for use
outside of the United States. Because federal law enforcement

355 See, e.g., id. at 757; Parker v. Levy, 417 U.S. 733, 743 (1974).

358 See Gunther, 1971 Term— Foreward:In Search of Evolving Doctrineon a Chang-
ing Court: A Model fora Newer Equal Protection, 86 HARv.L.REV.1(1972). See also
Kurland, 1970 Term:Notes on the Emergence of the Burger Court,1971Sup.CT. REV.
265, 272.

37 See, e.g., 28 U.S.C. § 533 (1970).

358 See S. 1,94th Cong., 1st Sess., tit. I, pt. IV, ch. 30 (1975).
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agents are not now routinely stationed in foreign countries, these
new responsibilities for investigating criminal offenses committed
overseas will present major problems for the Attorney General.?**

In the absence of adequate numbers of federal civilian law en-
forcement personnel available for assignment overseas, it is con-
ceivable that the federal courts and civil law enforcement agencies
will look to the armed forces of the United States stationed in
foreign countries for assistance in the investigation and prosecu-
tion of crimes which are subject to the extraterritorial jurisdiction
of the United States. In this regard, it is possible that the military
will be asked to not only investigate crimes overseas, but also
gather evidence for use in government prosecutions, and make
arrangements for the presence of foreign witnesses intrialsheld in
the United States. In some cases, the military may even be re-
quested to take an accused into custody and to return him to the
United States for trial.?6°

¢ Whether the United States can investigate offenses subject to its extraterritorial
jurisdiction is another question. Although the United Stateslegislativelymay limit
the activities and the conduct of its citizens while they are within the territory of
another sovereign, principles of international law prevent one nation from
transgressing the sovereignty of another nation.Hearings, supra note 2, pt. III, sub-
pt. c,at 1918 (statementof Mr. Nanda). As a result of this principle, one nation can-
not perform sovereign acts within the territory of another nation. | OPPENHEIM’S
INTERNATIONAL L AW 295 (8th Lauterpacht ed. 1955).Thus, one sovereign should not
exercise its power withintheterritory of another sovereign. Case of the S.8. “Lotus,”
(1927) D.C.1.J., ser. A. Nos. 9, 18. See RESTATEMENT OF THE LAW OF FOREIGN

RELATIONS OF THE UNITED STATES § 20, at 59 (1965).Thisincludes sending a law en-
forcement officer into a sovereign state to perform a criminal investigation. See
Kampfer v. Public Prosecutor of Zurich, Annual Digest, 1941-41 Case No. 2 (Swiss
Federal Tribunal (1939)), cited in | OPPENHEIM, id.,at 295n.1. But see Stonehill v.
United States, F.2d 738, 739 (9th Cir. 1968).

Exceptions to the general principle are recognized. See generally 2 HACKWORTH,
DIGEST OF INTERNATIONAL LAW393-417 (1941)1 HYDE INTERNATIONAL LAwW CHIEFLY
ASINTERPRETED AND APPLIED BY THE UNITED STATES 819 (1947).The performance of
police functions by agents of onesovereignwithin the territory of another sovereign,
however, is not among the exceptions.

380 The inability of the United States authorities to arrest an offender while he is
within the jurisdiction of another territorial sovereign would severely limitthe effec-
tive operation of the extraterritorial provision. Although the general rule is that
only the processes of the territorial sovereign may be used as the foundation for the
restraintof anindividual withinthatnation,I HyDE.INTERNATIONALLAW 733 (1947);
Dominquez v. State,90 Tex. Crim. App. 92,97 (1921);¢f. Vaccaro v. Collier,51F.2d 17
(4th Cir. 1931);1 OpPENHEIM'S INTERNATIONAL Law (8th Lauterpacht ed. 1955)295
n.1; Hartfield, Extraterritorial Application of Law— General Principles, 64 Am.J.
INTL L. 130(1970), some commentators believe that military law enforcement per-
sonnel may have the authority to arrest individuals subject to the extraterritorial
provision. Extraterritorial Jurisdiction, supra note 5,at 358.Not only does this posi-
tion offend traditional principles of international law but may also offend notions of
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The use of military personnel inthis manner by civil law enforce-
ment personnel may be a violation of federal law. Originally
enacted in 1878, the Posse Comitatus Act?¢! prohibits the use of
Army and Air Force personnel to execute local, state, or federal
laws, unless expressly authorized by the Constitution or an Act of
Congress. In its proposals to reform the federal criminal laws, Con-
gress has recommended that Navy personnel also be prohibited
from enforcing civil laws, unless expressly authorized by the Con-
stitution or an Act of Congress.362

The Constitution does not authorize civilian officials to use
military personnel to enforce or execute local, state or federal laws.
While in the past Congress has authorized the use of military per-
sonnel in such amanner,?3 it has not expressly authorized the use
of Army, Air Force, or Navy personnel to execute federal criminal
laws being applied overseas. Thus, the pivotal question is whether

consititutional due process. See JAGW 1960/1134 (16 June 1960)(the involuntary
detention of civilian members of a force or of a dependent is a violation of due
process);JAGJ 1960/8346 (6 May 1960)(thesamerule applies to involuntary deten-
tion of a tourist).

If, however, the individual arrested is a member of the military, his arrest by
United States personnel will not violate the integrity of the territorial sovereign if a
status of forces agreement exists between the countries. See, e.g., Schwartz, Inter-
national Law and the NATO Status of Forces Agreement, 53 CoLum. L. REV.1091
(1953). See generally S. LAZAREFF, STATUS OF MILITARY FORCES UNDER CURRENT
INTERNATIONALL AW (1971).The United States has status of forces agreements with
the majority of countries inwhich military forces are stationed. See Mills, supranote
28. The status of forces agreements, however, would not allow the United States to
arrest civilians or dependents. Hearings on the Operation of Article VII,NATO
SOFA Treaty beforea Subcomm. ofthe Senate Comm.on the Armed Services,91st
Cong., 2d Sess. 8 (1970).

Of course, a sovereign can specifically authorize an investigation upon its
territory by an agent of another sovereign. And, some states will grantthis authori-
ty more freely than others. Discussion, 64 AM.J. INT'L LAw, at 146 (Prof. Basil
Yanakakis).Even when a nation will not grantthis authorityall isnotlost. The con-
cept of “international juridical assistance and cooperation,” governed by specific re-
quirements, entails juridical assistance rendered by the officials of a territorial
sovereign to another nation. See generally, II INTERNATIONAL CRIMINAL LAW,
JURISDICTION AND COOPERATION 171-74,189-259(M. C. Bassiouni & V. P.Nanda eds.
1973).This assistance includes, among other things, extradition, interrogation of
witnesses, delivery of real evidence,and service of documents. Id.at202-11. The con-
cept does not, however, permit the agents of one sovereign to operate within the
territory of another sovereign. See also Army Reg. No. 27-51, para. 7 (7 Nov. 1975)
which provides:

Military police of the [United States] Army are authorized to apprehend any member of a friendly
foreign force [in the ‘United States] upon the request of the commanding officer of that force or his
designated representative.

361 18 U.S.C. § 1385 (1970).
862 8, 1,94th Cong., 1st Sess. § 127 (1975).
363 See, e.g., 10 U.S.C. §§ 331-33 (1970).
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the Posse Comitatus Act will prohibit the use of military personnel
to execute the laws of the United Stateswhich arebeing applied ex-
traterritorially.364

B. REFORM PROVISIONS AND THE
INVESTIGATION OF
OFFENSES COMMITTED OVERSEAS

The National Commission’s Study Draft provides that the ex-
isting investigatory jurisdiction of federal agenciesistoremain un-
changed by the new criminal code.?85 The Commission undoubted-
ly realized that in some instances the need for effective criminal
law enforcement would create new and unforeseen investigative
problems and it therefore authorized federal agenciesto reallocate
investigative authority among themselves if it would promote ef-
ficiency.?%® The National Commission also undoubtedly realized
that the increased federal jurisdictional base would create a need
for additional federal manpower resources. Although this problem
was never considered directly, some concluded that the increased
jurisdiction would provide the impetus for the expansion of in-
vestigative manpower resources.3s7

In section 3-10Al(a) of the original Senate Judiciary Staff
proposal for reform of the federal criminal code, the Attorney
General was given the responsibility for promulgating ad-
ministrative regulations regarding the “exercise of criminal in-
vestigative authority by federal law enforcement agencies.”3¢8 In
addition, the proposal contained a provision which authorized the
armed services to assist civil authorities in the conduct of in-
vestigations of certain types of criminal offenses.36¢

Under the provisions of the Criminal Justice Reform Act of 1975,

%+ The military departments may be precluded by their own regulations from in-
vestigating offenses that will be triable under the extraterritorial provision. See
Army Reg. No. 190-24, Marine Corps. Order No. 1620.2A, BUPERS Inst. 1620.4A,
Air Force Reg. No. 125-11(Joint Service Regulation dated 12Feb. 1974);Army Reg.
No. 195-2 (23 Aug. 1973).See also Army Reg. No. 190-22 (12 June 1970).

365 STUDY DRAFT supra note 25, at 5-6.

366 |d

367 See WORKING PAPERS, supra note 7, at 56-57.

33 S, 1, 93d Cong., 1st Sess. § 3-10A1(a) (1973). Criminal investigative authority
conferred by another statute on a particular agency or commission, however, was
not to be affected by these regulations. Id. § 3-10A1(c).

369 1d. § 3-10A1(b). S. 1400, 93d Cong., 1st Sess., tit. 11,§ 279 (1973) contained a
similar provision.
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specific government agencies have primary responsibility for in-
vestigating particular types of crimes.?’® The investigation of all
other crimes will be the responsibility of the Federal Bureau of In-
vestigation.?”* The proposed legislation also provides that law en-
forcement agencies within the Government can transfer in-
vestigative responsibility among themselves.?”2 Any transfer of
such responsibility, however, must be agreed upon by the heads of
the agencies involved and by the Attorney General. Sincethe term
“law enforcement agency” encompasses all governmental agen-
cies authorized to conduct criminal investigations,3?® arguably the
armed services, which are authorized to conduct criminal in-
vestigations, could be asked to investigate crimes which arewithin
the primary investigative responsibility of another agency.
However, the absence in the 1975 Reform Act of the provision con-
tained in the original Senate Judiciary Staff proposal authorizing
the use of armed forces personnel in civil investigations militates
against such a conclusion. Under the 1975 Act, the military is no
longer authorized to cooperate with civil law enforcementagencies
in the investigation of certain criminal offenses. This deletion,
while seemingly insignificant in itself, reflects a resistance on the
part of Congress to use the armed services to enforce civil laws.

In addition to addressing the investigative functions under a
new criminal code, some of the various reform proposals have ad-
dressed the arrest of individuals outside of the United States. The
original Senate Judiciary Staff proposal provided that an author-
ized agent of the United States could arrest an individual charged
with an offense that wastriable within the extraterritorial jurisdic-
tion of the United States.?® In effecting an arrest outside the
territorial boundaries of the United States, the agent had to follow
the rules of the jurisdiction where the individual was found. Conse-
quently, an agent of the United States could arrest an individual
found overseas, but only after he had complied with the territorial
sovereign’s laws. No similarprovision isfound in the Reform Act of
1975.

Although section 3303(b) of the new bill generally speaksto the
arrest of persons charged with offenses over which extraterritorial
jurisdiction exists, the provisions of the section apply onlyifthe ac-

370 S, 1, 94th Cong., 1st Sess. § 3001(a) (1975).

371 |d.

872 |d. § 3001(b).

373 See id. § 111 and the definition of “law enforcement officer” therein.
87¢ S, 1,93d Cong., 1st Sess. § 3-11B2 (1973).
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cused is outside the United States and outside the jurisdiction of
any nation.?” The proposed code does not mention specifically the
investigation of offenses committed overseas. Moreover, it does not
mention the arrest of individuals who have committed crimes sub-
ject to the extraterritorial jurisdiction of the United States but who
are physically within theterritorial jurisdiction of another nation.

Implementation of the extraterritorial provisions of the Code will
require that overseas crimes be investigated and that agents be
given the power to arrest, to hold, and to return an accused to the
United States for trial. While the drafters have made provision for
such activity in areas over which no nation exercises jurisdic-
tion,37® they have failed to provide for such activity within the
territory of another sovereign. In the absence of provisions
authorizing American law enforcement agents in foreign nations
to arrest individuals charged with offenses triable in the United
States, it seems inevitable that some responsibility for enforcing
the code overseas will be placed upon the military. The important
question to be answered therefore concerns the role that the
military may play in these investigations if called upon for
assistance.

C. THEMILITARY AND THE CIVIL LAWS

The history of the United States reflects that Americans
traditionally have resisted any participation by the military in
“civilian affairs.”377 This strong insistence upon limiting military
operations in time of peace is founded in the Constitution and its
provisions which repose in the legislative branch of the Govern-
ment the responsibility for controlling the use of the military inthe
realm of civil affairs.?8 In particular, the framers of the Constitu-
tion intended that Congress should control any use of the armed
forces to execute domestic policy.37®

Although the President was designated commander-in-chief of
the armed forces,?8° Congress was given certain powers regarding

375 8. 1,94th Cong., 1st Sess. § 3303(b) (1975).

376 Id

377 See Laird v.Tatum, 408 U.S. 1,15-16 (1973);cf. U.S. ConsT. amend. I1I. See also
Raymond v.Thomas, 91 U.S. 712, 716 (1876);United Statesv. Walden,490 F.2d 372,
376 (4th Cir. 1974);Warren, The Bill of Rights and the Military, 37 N.Y.U.L. REV
181, 185(1962); 3 M. FARRAND, RECORDS OF THE FEDERAL CONVENTION 209 (1911).

178 See, e.g., U.S. CoxnsT art. 1, § 8,cl. 15.

37% Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 644 (1952).

380 U.S. ConsT art. I1, § 2, cl. 1.
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the nation’s military forces.?8* Pursuant to its constitutionally
granted authority, Congress has authorized the President to use
federal troops to enforce federal3s2 and state laws.38 However,
these authorizations provide for the use of troops only under
specified circumstances. While the President may possessinherent
power under the Constitution to use the armed forces to fulfill his
domestic duties,?8¢ this power is limited by congressionally
prescribed bounds.385 Therefore, the President may only use the
armed forces to fulfill his constitutionally prescribed responsibility
to see that the laws are faithfully executed if their use has been
provided for by Congress. In some situations, Congress has ex-
plicitly forbidden the use of federal troops386 and it has also enacted
a general statute which forbids the use of the Army and the Air
Force to execute the laws unless expressly authorized by the Con-
stitution or by an Act of Congress.
The Posse Comitatus Act provides:

Whoever, except in cases and under circumstances expressly authorized by
the Constitution or Act of Congress, willfully uses any part of the Army or
the Air Force as a posse comitatus or otherwise to execute the laws shall be
fined not more than $10,000 or imprisoned not more than two years, or
both.387

With one major exception the Act has remained essentially un-

381 1J.S. Consr. art I, § 8,cl. 12(raise and support the military forces);id. § 8, cl. 14
(providerules for the government and regulation of land and naval forces);id.§ 8, cl.
15 (call forth the militia to execute the laws of the United States);id. § 8, cl. 16
(organize, arm, and discipline the militia).

%2 10U.S.C. §§ 332 & 333(1970);31U.S.C. § 686 (1970); 18U.S.C. § 3056 (1970) (SUP-
port of secret service in performance of its protective duties).

383 10 U.S.C. § 331 (1970).

384 .S, CONST. art.11,§3; see U.S. ConsT. art. VI,§ 1,cl. 2. Butone court has alluded
to the possibility that there might be a “constitutional objection to the use of the
military to enforce civilian laws.” United States v. Walden, 490 F.2d 372,376 (4th
Cir. 1974).

385 See Note, Honored in the Breech: Presidential Authority to Execute the Laws
with Military Force, 83YALEL.J. 130,133-37 (1973)[hereinaftercited as Yale note].
See also United States v. Red Feather, 392 F. Supp. 916,921 (D.S.D. 1975)in which
the court ruled that “the clause contained in 18U.S.C. § 1385 ‘usesany part of the
Army or the Air Force as a posse comitatusor otherwise’meansthedirectactiveuse
of Army or Air Force personnel and does not mean the use of Army or Air Force
equipment or materiel.”

386 18 U.S.C. § 592 (1970) (troops stationed at polling places).

387 18 U.S.C. § 1385(1970). See Lorence, The Constitutionality of the Posse Com-
itatus Act, 8U. KAN.CITY L.REv. 164, 169-74 (1940) for a general discussion of the
historical background of the Act. For a discussion of the use of the armed forcesasa
posse comitatus before the Act was passed see E.S. CorwIN, THE PRESIDENT: OFFICE
AND POWERS, 1787-1957, at 130-38 (1957).
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changed since its original enactment. At one time, the use of the
Army to enforce the civil laws in Alaska was permissible since
Alaska was specifically exempted from the Act’s prohibition, but
that exemption has been repealed.?8® The conforming amendments
of the Reform Act of 1975, amendments which bring the other titles
of the United States Code into line with the provisions of the
Reform Act, will reenact the statute in substantially the sameform
as it is today except that the Navy will be included within the
coverage of the Posse Comitatus Act.38?

Originally enacted as arider to an Army Appropriations Bill, the
Posse Comitatus Act was the congressional response to an opinion
of the Attorney General which advised that a local marshal or
sheriff could call forth a posse comitatus3°° to enforce civil statutes.
The opinion provided that the posse comitatus could be composed
of all persons in a district including members of the United States
Army .2** When the Bill was introduced in the House, one of its spon-
sors stated that the military should be used to enforce civil statutes
only if expressly authorized to do so by Congress,??2 and that

%% The Posse Comitatus Act was originally section 150f the Act of June 18, 1878, 20
Stat. 145,152(1878). In 1900, Congress passed an amendment tothe Actwhich made
itinapplicable to Alaska. Act of June 6, 1900, ch. 786, § 29, 31 Stat.330(1900).This
exemption was later repealed by Pub. L. No. 86-70(1959).When title 10 ofthe United
States Code was codified in 1956,the Posse Comitatus Act was restated without sub-
stantive change except that the words “Air Force” were included. Act of August 10,
1956, § 18,70A Stat. 626.

389 S. 1,94th Cong., 1st Sess.

Whoever, except in cases and under circumstances expressly authorized by the Constitution or Act of
Congress, knowingly uses any part of the Army. Navy. or Air Force as a posse comitatus or otherwiseto
execute the laws is guilty of a Class A misdemeanor. Nothing in this section shallbe construed to affect
the law enforcement functions of the United C’ates Coast Guard.

Id., tit. 11,pt. G, 127.

390 Posse Comitatus is defined in BLAack’sLaw DICTIOXARY (4th ed. rev. 1968) as
“[t]he power of forceof the county. Theentire population abovethe age of 15,which a
sheriff may summon to his assistance in certain cases; as to aid him in keeping the
peace,in pursuing and arresting felons,etc. 1B. Comm. 343; Comm. v. Martin, 7 Pa.
Dist. R. 219 224.” at 1324.

916 OP. ATT'YGEN 466 (1854).Accord, 16 0. ATTYGEN. 162 (1878).See also 7 Cong
REc. 3851 (1878).

892 7 CoNG. REC 3846-47 (Congressman Knott). The sponsors of the bill were aware
that certain statutes already authorized the use of the military under certain cir-
cumstances to enforce civil laws. These statutes were sections 5298 and 5299 of the
Revised Statutes of 1873. These sectionsare now codifiedat 10U.S.C.§§ 332and 333
respectively. The debates reveal that these sections were not to be affected by the
passage of the bill. 7 ConG. REc. 3846 (1878).
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violations of the Act would subject everyone including the Presi-
dent to punishment.3¢3

When the Senate considered the Bill, it added a provision allow-
ing the Army to be used to enforce the civil laws if such use is ex-
pressly authorized by the Constitution.?®¢ Additionally, the
legislative history of the Act, as reflected in the Senate debates,
reveals that the prohibition was to extend to the use of any part of
the Army, even if such use wasotherthan as aposse comitatus.3%5

Although the Act provides that the armed forces may be used to
execute the domestic laws if expressly authorized by the Constitu-
tion, this provision is a vestige of congressional infighting396 and
means little in light of the absence of any constitutional provision
giving suchexpressauthorization. Inaddition,ithasbeen strongly
argued that the word “expressly” cannot be construed as limiting
the powers which flow to the President by implication from other
constitutional provisions: such powers, even though merely im-
plied, are derived from the Constitution and cannot be overridden
by mere legislative act.?®? The implied powers utilized to justify ex-
ecution of civilian law by the armed forces are typically the powers
to “take care that the laws be faithfully executed’’39¢ and to protect
the states from “domestic violence.””3?9 Neither of these clauseshas
been held to justify military interventionin the day-to-day enforce-
ment of civilian criminal laws and consequently, such law enforce-
ment will have to be expressly authorized by Act of Congress,*°° a
requirement which has been held to apply to the enforcement of
federal laws as well as state laws.401

393 7 CoNG. REC. 3846-47 (1878). The Act was intended to reach “from the
Commander-in-Chief down to the lowest officer in the Army who may presume to
take upon himself to decide when he shall use the military force in violation of the
law of the land.” Cf.Youngstown Sheet& Tube Co. v. United States, 343 U.S. 579,
644-45 (1951) (Jackson, J., concurring).

394 7 CONG. REC.4240 (1878). See also id. at 4243.

305 Id. at 4241,4245. See United Statesv. Jaramillo, 380 F. Supp. 1375,1379(D. Neb.
1974).

396 See Yale note, supra note 385, at 143 n.96.

897 Furman, Restrictions Uponthe Useof the Army Imposed by the Posse Comitatus
Act, 7MIL. L. REV.85, 91 (1960). For this proposition Furman cites President Taft’s

argument that the President’s constitutional powers as Commander-in-Chief give

him the authority touse the armed forces to suppressinsurrection and take carethat

the laws are faithfully executed.

398 UJ.S. Consr. art. 11,8 3.

399 .S, ConsT. art. 1V, §4. See Furman, supra note 397, at 88.

400 See Wrynn v. United States, 200 F. Supp. 457,465 (E.D.N.Y. 1961) (thestatute is
“absolute in its command and explicit in its exceptions ); 19 Op. ATy GEN.570
(1890); 19 Or. ATTY GEN.368 (1889§; 19 Op. ATT'Y GEN. 293 (1889); 17 Op. ATT'Y GEN.
242 (1881);17 Op. ATT'Yy GEN.333 (1882).

401 41 Op. ATT'Y GEN.313,340 (1957) (Thisopinion dealt with the President’s power to
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The Act, intended to limitthe use of the military in the execution
of civilian laws, may be violated by military intervention at
various stages of the criminal process. Regardless of the status of
the individual requesting military assistance, the Act is violated if
the military assists in enforcing civil laws outside the boundaries
of congressional authorization. When a civilian provides the im-
petus for the military’s enforcement of civil laws, he is guilty of a
violation of the Act for he has utilized the military to enforce the
civil laws. Thus, the President can be guilty of violating the Act, as
can the Attorney General or any other individual who uses the
military to assistin law enforcement in the absence of express con-
gressional authorization.

D. EXTRATERRITORIAL APPLICATION
OF THEPOSSE COMITATUS ACT

In 1924, TheJudge Advocate General of the Army concluded that
the Posse Comitatus Act applied extraterritorially.«°? It was his
opinion that the Act prohibited the use of the Army to enforce the
general laws of the United Statesin foreign countries. For example,
the Army could not take custody of a civilian prisoner in Chinaand
hold him pending his trial by a United States court.«®3 The Act,
however, was neverthoughtto prohibitthe use of themilitaryinen-
forcing the laws within the territories and possessions of the Uni-
ted States. 0

The Army changed its position on the extraterritorial applica-

use federal troops to enforce a federal court order on school desegregation in Little

Rock, Arkansas. Since the use of federal troops was based upon the provisions of 10
U.S.C.§ 333—execution of the laws of the United Stateswas hindered by a combina-
tion; persons were being deprived of a right under the Constitution; and the state
would not protect that right— it was expressly authorized by an Act of Congress.);17
Op ATTYGEN 71 (1881) (The use of federal troops of the United Statesto aid civil

authorities in arresting certain persons charged with robbing a federal employee
who was in the execution of his official duties was prohibited by the Act.); 16 Op

ATT'Y GEN 162 (1878) (A marshal of the United States could not be aided by the

military inthe execution of process under the circumstances of the case asthey stood

at thetimethatthe question waspresented to the Attorney General for hisopinion.).
+02JAG Opin. (Army)541.1(5 Mar. 1924)(Transportation of an individualtothe Uni-
ted Statesafter he had been convicted of an offenseby a United States court sitting
overseas wouldviolatethe Act.); JAG Opin. (Army) 014.5(27Oct. 1923)See also JAG
Opin. (Army)684 (1 Ap. 1925);JAG Opin. (Army) 370.6 (16 Jan. 1924).

108JAG Opin. (Army)014.5 (20 Dec. 1923).

04 For a discussion of the application of the Posse Comitatus Actinthe territories of

the United Statesand in United States possessions see Furman, supra note 397, at
109-10. The proposed federal criminal code contains a section which deals with the

exercise of criminal jurisdiction by the United States in possessions and territories.

S. 1,94th Cong.. 1st Sess. §203 (1975) (Special Territorial Jurisdiction).
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tion of the Act, however, after the First Circuit Court of Appeals
decided Chandler v. United States.*®> Chandler, an American
citizen charged with treason, was taken into custody by United
States Army personnel in Germany after World War II at the re-
quest of the Justice Department. Atthetime of thearrest, Germany
was an occupied enemy territory, where the military power wasin
controland Congresshad notsetup acivil regime. Theaccused was
subsequently returned to the United States for trial.

Attrial the defendant moved for dismissal of chargesbecause his
apprehension and arrest were in violation of the provisions of the
Posse Comitatus Act. Inaffirmingthetrial court’s denial of the mo-
tion, the court of appeals found that the statute was not the type
that was to be given extraterritorial application in the absence of
languageto the contrary. The court found that there were no civil
law enforcement authorities in Germany at the time that the
defendant was arrested. Therefore, the only way the accused could
have been brought to trial was through use of the military and it
would have been “unacceptable” for Chandler to escapetrial. The
entire tone of the court’s opinion indicates that its decision on this
point was based upon a balancing of equities; and, the balance
weighed against the defendant’s escape from trial for hiscrimes.

Another case often cited as authority for the proposition thatthe
Act has no extraterritorial application is Gillars v. United
States.4%®¢ A careful reading of the court’s opinion in Gillars,
however, suggests that the court would, in some instances, apply
the Act extraterritorially. After stating that Congress intended
thatthe Act would “preclude the Army from assisting local law en-
forcement officers in carrying out their duties,”#°7 the court found
that the Army was the “law enforcement” agency in Germany
when the defendant was arrested. Thus, it was not “assisting local
law enforcementofficers” when ittook the accused into custody. As
an Army of occupation, it had the right and responsibility to
govern theterritory until a civil regime was established. Thisright
included enforcing the laws. Accordingly, the arrest was not a
violation of the Act.

The extraterritorial application of the Act alsowas addressed in
United States v. Cotton4°® where the defendants, who had been in-
dicted in California for the commission of a federal offense, were
taken into custody in Vietnam by military law enforcement of-

405 171 F.2d 921 (1stCir. 1948).Accord, Iva Ikuko Toquri D’Aquino V. Unitedstates,
192 F.2d 338 (9th Cir. 1951).

406 182 F.2d 962 (D.D.C. 1950).

407 1d. at 972.

408 471 F.2d 744 (9th Cir. 1973).
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ficers, placed on a military aircraft, flown to Hawaii, and there
relinquished to the control of civilian officials. In rejecting the
defendants’ contention that the method of their apprehension and
return deprived the trial court of jurisdiction, the court of appeals
found that a violation of the Posse Comitatus Act does not preclude
a trial court from exercising jurisdiction over the person of the ac-
cused.**® However, the court did recognize thatthe defendants may
have “independant remedies against those whose conduct they
complain of, . . .”410 Thus, although the court refrained from ex-
pressing any opinion on the possible violation of the Act, its deci-
sion impliesthat aviolation of the Act may be committed when an
accused is taken intocustodyby military officialsin aforeign coun-
try and returned to the United States in aid of civilian criminal
proceedings.

This same conclusion was expressed previously by one armed
service in an administrative opinion which stated that the Act did
notgenerally limitthe activities of military investigatorsin foreign
countries.!! If, however, military criminal investigators overseas
were used as backup or in support of criminal law enforcement ac-
tivities in the United States, there would be a violation of the Act
unless the activity fell within the Act’s exceptions.*12

With the advent of the new criminal code and its extraterritorial
jurisdiction provision, the Posse Comitatus Act undoubtedly will
apply extraterritorially.413 This conclusion is supported by an ex-
amination of that provision.

The extraterritorial jurisdiction provision, section 204, states
that an offenseiscommitted within the extraterritorial jurisdiction
of the United States unless the offense is committed within the
general jurisdiction of the United States or unless a statute,treaty,
or international agreement provides otherwise. Additional

409 The court found that a violation of the Posse Comitatus Act was not such an ex-
tensive violation of the due process rights of the defendants as to require dismissal
of the charges or a finding of lack of jurisdiction. 471 F.2d at 748-49.

410 471 F.2d at 748 n.7.

411 DAJA-AL 197313387 (12 Jan. 1973).

412 |d, See United Statesv. Red Feather, 392 F. Supp. 916 (D.S.D.1975)(use of Arm
and Air Force equipment at Wounded Knee did not violate Posse Comitatus Act).
413 Strict observance of the provisions of the Posse Comitatus Act has become more
important since the decision in United States v. Jaramillo, 380 F. Supp. 1375 (D.
Neb. 1975).1n Jaramillo a violation of the Posse Comitatus Act resulted in the dis-
missal of the charges against the defendant. (One of the elements of the charge,
however, wasthat the law enforcement officershad been acting in thelawful execu-
tion of their duties when the defendant purportedly interfered with that execution).
See also United States v. Walden, 490 ¥.2d 372 (4th Cir. 1974); United States v.
Banks, 383 F. Supp. 368 (D.S.D. 1975) (use of military personnel at Wounded Knee
found to preclude a findin? that law enforcement officerswere “lawfully engaged in
the lawful performance of [duty]” in light of the Posse Comitatus Act).
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jurisdictional prerequisites are set out in the section and at least
one must be satisfied if extraterritorial jurisdiction is to attach.
Each prerequisite is a separate ground upon which extraterritorial
jurisdiction over the offensemay be asserted and if oneprerequisite
is satisfied, extraterritorial jurisdiction will attach. Consequently,
it will no longer be necessary to look to the nature of the crime to
determine whether it should be applied extraterritorially.

This disunion is the result of a conscious effort to divorce
questions of jurisdiction from the nature of the substantive
criminal offense.41¢ The Final Report of the National Commission
specifically recommended that federal jurisdiction be determined
without reference to the nature of the offense committed.4!> By
stating thejurisdictional base separately,thisresult isachieved.416
Thus, therationale of the courtin Chandler, based on an examina-
tion of the substantive offenseitself,will nolonger be appropriate.

Section 204(g) of the Reform Act of 1975 provides that the ex-
traterritorial jurisdiction will exist if an offense is committed by a
federal public servant who is outside the United States because of
his official duties. The section, however, also qualifies this general
proposition by limitingthe grant of jurisdiction to a public servant
“other than a member of the armed forces who is subject to court-
martial jurisdiction for the offense.”417

Therefore,the use of the armed forces by a federal public servant
to execute the laws constitutes an offense for the purpose of the
application of section 204(g). And, as a result of this section, a
federal public servantoutsidethe generaljurisdiction of the United
States who uses the armed forces to execute federal criminal laws
will be subject to trial under the extraterritorial provision of the
proposed code.18 For example, if an embassy official has the
military conduct an investigation in aid of a prosecution in a
federal districtcourtinthe United States,heissubjectto trial under
federal criminal law. Likewise, a military member who, while
stationed overseas, uses the armed forces to execute federal laws

414121 Conc. REC. (daily ed. Jan. 15,1975) (remarks of Senator McClellan who in-
troduced the 1975version of Senate 1for himself and others).

415FINAL REPORT ,supra note 17, at Xii.

416 Agata, Memorandum on Extraterritorial Jurisdiction (1970)inWORKING PAPERS,
supra note 7, at 72 [hereinafter cited as Agata].

417 8. 1,94th Cong., 2d Sess. § 204(g) (1975).

418 For the purposes of the proposed code an offense is:

. . .conduct for which aterm ofimprisonment or a fineis authorized by a federal statute,orwould beif a
circumstance giving rise to federal jurisdiction existed, or, if qualified by the word ‘state,” ‘local,” or
“foreign,’conduct for which a term of imprisonment or a criminal fineis authorized by such state, local,
or foreign law:

S. 1., 94th Cong., 1st Sess. § 111 (1975).
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also would be subjectto the extraterritorial jurisdiction of the Uni-
ted States unless he could be tried by court-martial for the offense.
Because a military member who violates the Act overseaswould be
subject to trial by court-martial for that violation,*'* he would not
be subject to the extraterritorial jurisdiction of the United States.
Section 204(f) of the Reform Act of 1975is also relevant. Under
this section, an offense is committed within the ambit of the ex-
traterritorial jurisdiction of the United States if the crime is com-
mitted partially or completely within the United States and the ac-
cused participates outside the United States. The comment on
Study Draft section 208, predecessor of section 204, statesthat the
provision was intended to give the United States jurisdiction over
“conduct outside the United States involved in the commission or
intended commission of crimes within the United States.”+20 A
memorandum found in the Working Papers of the National Com-
mission,*2! however, gives the section a broader interpretation.
The memorandum states that the section was the result of an
attempt to codify the “objective territorial principle” of jurisdic-
tion.422 Developed to expand the state’s power to control conduct
that was adverse to its interests,*23 the objective territorial princi-
ple permits a state to assert its jurisdiction over an individual
whose conduct has detrimental effects within its territory.4?4 It

4198¢e, e.g., OP. JAGN 1974/3363 (7 May 1974)which indicatesthat violations of the
Posse Comitatus Act by Naval personnel may be prosecuted under Article 92,
UCMJ, 10U.S.C. 892 (1970).A member of the armed servicesmay be charged with
the commission of noncapital offenses and crimes, including noncapital offenses
and crimes made punishable in federal civil courts by enactments of the Congress
under the third clause of Article 134 of the Uniform Code of Military Justice. 10
U.S.C. § 934 (1970). See MANUAL FORCOURTS-MARTIAL, UNITEDSTATES. 1969 (Rev.
ed.) para. 213e. This charging is not, however, without limitations. Only if the
offenses or crime is committed “within the geographical boundaries of the area in
which the statutory provision is applicable,” can itbe charged asa violation of Arti-
cle 134. Accordingly, there can be no prosecution under the Uniform Code for the
commission of an offense or crime if the offense or crime was committed ata place
where the referent law did not apply. Id. Since jurisdiction over the military
member could be asserted under the provision of 204(g) but for the exception, aviola-
tion of the Posse Comitatus Act can be the basis for a charge laid against the
military member under Article 134.

420 STuDY DRAFT, supra note 25, Comment on § 208, at 19.

421 Agata, supra note 416, at 60.

422 See Straussheim v. Daily, 221 US. 280 (1911);United States v. Pizzarusso, 388
F.2d 8(2d Cir. 1965).Brierly finds that this principle was recognized in the Case of
the S.S. “Lotus.” BRIERLY, THE LAW OF NATIONS 220 (1949).See also Hearings, supra
note 2, pt. X, at 7415-18; note 242 and accompanying text supra.

423 United States v. Pizzarusso, 388 F.2d 8, 10 (2d Cir. 1965).

#2¢ Harvard Research, supra note 241, at 435, 484.
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allows a stateto assertjurisdiction if any part of an offense iscom-
mitted in its territory or when the criminal conduct produces an
effect in the state.4?> By applying this principle through the
provisions of section 204(f), the United States will be ableto assert
federal criminal jurisdiction when the commission of a federal
crime takes place partially or entirelywithintheUnited States.426

The key to the application of section 204(f) will be whether the
“offense is committed in whole or in part in the United States.” If
armed forces personnel stationed overseas are used to support
criminal law enforcementactivitiesinthe United States, part of the
prohibited conduct, the “use,” undoubtedly will take place within
the United States. Thus, extraterritorial jurisdiction attaches and
the individuals making such use of the armed forces will be subject
to prosecution in federal civilian courts.

It will be unnecessary, however, to resort to the extraterritorial
provision to establish jurisdiction if a government official in the
United States requests or demands that the armed forces in-
vestigate a criminal offense overseas. That official has used the
military to execute the laws. Since the use was not authorized, the
Posse Comitatus Act has been violated. And since the use of the
military was by the official who was within the United States,the
offense was committed within the general jurisdiction of the Uni-
ted States.

E. AN EXTRATERRITORIAL INVESTIGATION
AMENDMENT TO THE
POSSE COMITATUS ACT

Upon enactment of extraterritorial jurisdiction, civilian officials
who use armed forces personnel to enforce federal laws overseas
will be subject to prosecution for violation of the Posse Comitatus
Act. In addition, the use of the military in this manner by civilian
officials may result in a dismissal of the federal prosecution of
overseas offenses because of military involvement in violation of
the Posse Comitatus Act.427

To avoid the prosecution of civilian officials and thedismissal of
federal criminal cases, civilian and military personnel overseas
must comply with the provisions of the Posse Comitatus Act. The
inability of civilian law enforcement officials to use the armed

425 Agata, supra note 416, at 75.
426 See, e.g., authorities cited note 413 supra.
427 See, e.g., United States v. Jaramillo, 380 F. Supp. 1375 (D. Neb. 1975).
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forces overseasto investigate crimes committed outside of the Uni-
ted States, together with Congress’ failureto provide means forthe
enforcement of federal laws overseas, makes effective enforcement
of the federal law overseas under extraterritorial jurisdiction im-
possible.

Toensure that the federal laws are enforced effectively overseas,
Congress must either provide federal law enforcement officials
with additional personnel to investigate and enforce the federal
laws overseas or expressly provide by an Act of Congressthat arm-
ed forces personnel may assist federal civilian law enforcement of-
ficialsintheinvestigation of offensescommitted outside of the Uni-
ted States.

The Posse Comitatus Act specifically provides that the military
may be used to execute civil lawsif suchuseisexpressly authorized
by an Act of Congress. Congress can authorize the use of the
military to enforce federal criminal laws which are applied ex-
traterritorially by passing an Actto that effect. To accomplish this
result, Congress should add to the Criminal Justice Reform Act of
1975the following provision:

§ 3003 Investigation of Offenses Subject tothe Extraterritorial Jurisdiction
of the United States.

Any other statute, rule or regulation notwithstanding, the Army, Air Force
and Navy may aid civilian law enforcement officials in the conduct of in-
vestigations, in the arrest of criminal offenders, and in the preparation for
trial of criminal offenses subject to the extraterritorial jurisdiction of the
United States. Such aid, however, may only be rendered by the Army, Air
Force, or Navy outside the territorial limits of the United States.

The addition of this amendment to the proposed Criminal Justice
Reform Act of 1975will authorize civilian law enforcement officials
to request assistance from armed forces personnel overseas when
such assistance may be necessary.

VIII. CONCLUSION

Enactment of the proposed extraterritorial jurisdiction
provisions contained in the Criminal Justice Reform Act of 1975
will enable the United States to exercise jurisdiction over many
types of offenses involving the federal government and American
civilians overseas. As presently written, however, the provisions
providing for extraterritorial jurisdiction raise serious questions
regarding the exercise of military jurisdiction over nonservice con-
nected offenses outside the United States and the use of military
personnel by civilian authorities to enforce federal laws overseas.
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This article recommends eliminating these problems by making
two amendments to the proposed provisions providing for ex-
traterritorial application of the federal criminal law overseas.
Enactment of the suggested amendments will enable the military
to continue to exercise jurisdiction over nonservice connected
offenses, and will authorize civilian law enforcementauthoritiesto
request the assistance of military personnel in enforcing the
federal laws overseas.
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THE LEGITIMACY OF MODERN
CONVENTIONAL WEAPONRY*
Captain Paul A. Robblee, Jr.**

I. INTRODUCTION

And there were voices, and thunders, and lightnings; and
there was a great earthquake, such as was not: since man
was upon the earth, somighty anearthquakeand sogreat!’

In recent years certain categories of modern conventional
weapons have been criticized as causing unnecessary suffering or
having indiscriminate effects. This criticism has been dis-
seminated principally in reports prepared by the United Nations,?
the International Committeeof the Red Cross(ICRC),% the Swedish

*Thisarticleisan adaptation of athesispresented to TheJudge Advocate General’s
School, U.S. Army while the author was a member of the Twenty-third Judge Ad-
vocate Officer Advanced Class. The opinionsand conclusions expressed herein are
those of the author and do not necessarily represent the views of The Judge Ad-
vocate General’s School or any other governmental agency.
**JAGC, U.S. Army. Instructor and Assistant Staff Judge Advocate, United States
Military Academy. B.A., 1966,Virginia Military Institute; J.D., 1972,Washington&
Lee University. Member of the Bars of Virginia and the United States Court of
Military Appeals. The author would like to express his appreciation to Mr.
Waldemar A. Solf, International Affairs Division, Office of The Judge Advocate
General of the Army;and Major Warren H. Taylor, International Law Division, The
Judge Advocate General’s School for their assistance and guidance in the prepara-
tion of this article.

1Revelation 16:18 (King James).

2See REPORT OFTHE SECRETARY GENERAL, GENERAL AND COMPLETE DISARMAMENT,
NAPALM AND OTHER INCENDIARY WEAPONS AND ALL ASPECTS OF THEIR PossiBLE USE,
U.N. Doc. A/8803(1972), copyonfileinthe International Law Division of The Judge
Advocate General’s School [hereinafter cited as U.N.S.G. NaratM REPORT].

3See INTERNATIONAL COMMITTEE OF THE RED CROSS, WEAPONS THAT MAY CAUSE
UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE EFFECTS: REPORT OF THE WORK OF
EXPERTS (1973), copy on file in the International Law Division of The Judge Ad-
vocate General’s School [hereinafter cited as I.C.R.C. WEAPONSREPORT]. Sweden
and several other states sought to have thisreport established asthe authoritative
documentary base for the 1974 I.C.R.C. Lucerne Weapons Conference. The Cana-
dian and United Kingdom delegationseffectively refuted this and were sustainedby
the Conference Chairman. U-Sq.Dep'tof Army Message RUEKJCS/9337, 271455Z
Sep. 74, pt. 3, copy on filein the International Affairs Division of The Offie of The
Judge Advocate General, Department ofthe Army [hereinafter cited as| DAMSG].
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government,s and the Swedish Peace Research Institute (SIPRI).5
Specific weapons categories thus challenged are: (1)incendiary
weapons;8 (2) small calibre, high velocity ammunition;? (3) blast
and fragmentation weapons;8 and (4xime-delayed, delayed action
weapons.® In particular, the adequacy of existent legal criteria
which regulate the utilization of such weapons in armed conflict,
the criteria of unnecessary suffering and indiscriminate attack,!°
was expressly or impliedly questioned. Moreover, the report of the
Swedish government advocated the construction of new, more ob-
jective legal criteria to supplement the existent legal criteria.”” In
this regard, many such proposals have indeed been advanced.

For example, factors such as medical effects, the degree of dis-
ability inflicted, the risk of death, and the strain on medical
resources resulting as a consequence of the employment of conven-
tional weapons in battle are amongthose new criteriawhich have
been proposed as quantifiers appropriate to determine whether a

41See A SWEDISH WORKING GROUP STUDY, CONVENTIONAL WEAPONS, THEIR DEPLOY-
MENT AND EFFECTS FROM A HUMANITARIAN ASPECT: RECOMMENDATIONS FOR THE
MODERNIZATION OF INTERNATIONAL LAW (1973), copy on filein the International Law
Division of The Judge Advocate General's School [hereinafter cited as SWEDISH
WEAPONS STUDY]. The Swedish delegation to the 1974 1.C.R.C. Lucerne Weapons
Conference did not seek to have this study made the authoritative base for the Con-
ference. See | DA MSG, supra note 3.

58ee STOCKHOLM INTERNATIONAL PEACE RESEARCH INSTITUTE, NAPALMAND INCEN-
DIARY WEAPONS,SIPRI INTERIM REPORT (1972), copy on file in the International Af-
fairs Division of The Office of The Judge Advocate General, Department of the
Army [hereinafter cited as SIPRI NAapALM REPORT].

6See U.N.S.G. NAPALM REPORT, supra note 1;SIPRI NAPALM REPORT, supra note 5.
I.C.R.C. WEAPONS REPORT, supra note 3, at 69-81; SWEDISH WEAPONS STUDY. supra
note 4, at 114-17.

I.C.R.C. WEAPONS REPORT, supra note 3,at 38-49; SWEDISH WEAPONS STUDY, supra
note 4, at 117-19.

81.C.R.C. WEAPONS REPORT, supra note 3,at 50-60; SWEDISH WEAPONS STUDY, supra
note 4, at 119-26.

91.C.R.C. WEAPONS REPORT, supra note 3,at 61-68;SWEDISH WEAPONS STUDY,supra
note 4, at 126-33.

10See INTERNATIONAL COMMITTEE OF THE RED CROSS, REPORT ON THE WORK OF THE
CONFERENCE OF GOVERNMENT EXPERTS ON THE Use OF CERTAIN CONVENTIONAL
WEAPONS 6-12(1974), copy onfileinthe International Law Division of TheJudge Ad-
vocate General's School [hereinafter cited as I.C.R.C.L.W.R.]; Bettauer, Statement
on Legal Criteria,inU.S. DEP'TOF STATE, REPORT OF THE UNITED STATES DELEGATION
TO THE CONFERENCE OF GOVERNMENT EXPERTS ON WEAPONS THAT MAY CAUSE
UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE EFFECTS 23-26 (G. Aldrich,
Chmn. 1974), copklon filein the International Law Division of The Judge Advocate
General's School [hereinafter cited as Bettauer, U.S.L.W.R.]; REPORT OF THE
SECRETARY GENERAL, I RESPECT FOR HUMAN RIGHTS IN ARMED CONFLICTS: EXISTING
RULES OF INTERNATIONAL LAw CONCERNING THE PROHIBITION OR RESTRICTION OF USE
OF SPECIFIC WEAPONS 17-19, U.N. Doc. A/9215 (1973), copy on file in the Inter-
national Law Division of The Judge Advocate General's School [hereinafter
referred to as | UN.S.G.W.R.].

118weDISH WEAPONS STUDY, supra note 4, at 163-71.
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given weapon inflicts unnecessary suffering.'? Criteria unrelated
to existent legal criteria have been proposed as well. These
proposals suggest the utility of criteria such aspublicopinion, the
laws of humanity, and treachery or perfidy!® asbeing appropriate
to judge the admissibility of weapons in war.!4

The challenge to existent legal criteria regulating conventional
weaponry is therefore one of considerable dimension. However, at
bottom, that which is ultimately in issue, when the relative merits
and demerits of existent and proposed legal criteria are argued, is
the capacity of each to command a commonly shared interpreta-
tion and widespread recognition as law binding on all states. Ab-
sent this capacity, neither existent nor proposed criteria can
operate to regulate the acquisition, development, or use of
weaponry deemed essential to the efforts of all states to guarantee
the peace and avoid Armageddon. The reality of a world in which
the condition of war has been the rule, and not the exception,!s
simply will not permit it.

Mindful of the foregoing, this article will examine in detail the
legal criteria in both categories to ascertain their capacity to
regulate weaponry. In order to accomplish this purpose, the exist-
entlegal criteria regulating weaponry arefirst placed in perspec-
tive by an analysis of the history of weapons regulation. Subse-
quently, the existent and proposed legal criteria are compared and
contrasted. Thereafter, selected16 modern conventional weapons
which have been criticized as causing unnecessary suffering or be-
ing indiscriminate intheir effectsaretested for legality pursuant to
existent andproposed legal criteriato obtainacomparativeevalua-
tion of the function of each. Upon completion of this evaluation,the

12]d. at 23-88; I.C.R.C.L.W.R,, supra note 10, at 7-8.

13T C.R.C.LW.R., supra note 10, at 10;Bettauer, U.S.L.W.R., supra note 10, at 25.
The prohibition against treachery or perfidy is generally regarded as germane to
treacherous or perfidious conduct in war and not to the legitimacy of particular
weapons in international law. In this regard Article 23b of the Regulations annexed
tothe 1899Hague II and the 1907 Hague Convention 1V provide that it isforbidden
“[tlo kill or wound treacherously individuals belonging to the hostile nation or
army.” Article 23b, Regulations annexed to the 1907 Hague Convention 1V, 36 Stat.
2277, T.S. No. 403.

“I.C.R.C.L.W.R,, supra note 10, at 10-12.

15Q. WRIGHT, A STUDY OF WAR 56 (abr.ed.1964).In this regard, Professor Wright
commentsthat “the United States entered the community of nations out of a revolu-
tion and sincethat time has experienced the benefit of only 20 years peacein thelast
two centuries.”

16Weapons thus selected include: (1)the fire bomb; (2)the M-16A1 rifle; (3)cluster
bomb units; and (4)scatterable mines. They represent, respectively, the conven-
tional weapons categories which limit the scope of this article i.e, incendiary
weapons; small calibre, high velocity ammunition; blast and fragmentation
weapons; and time-delayed, delayed action weapons.
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article presents conclusions and offers recommendations to
reasonably resolve some of the problems presented by the current
and proposed tests used to judge the legitimacy of conventional
weaponry.

11. REGULATION OF WEAPONRY IN WAR—
AN HISTORICAL PERSPECTIVE

When Odysseus has gone to Ephyra to procure a deadly
drug for smearing his arrow, llus, refused to giveitto him,
on the ground that the gods would not sanction such an
act.l”

A. ANCIENT ORIGINS TO THE
ERA OF HUGO GROTIUS

The modern law of war regulating weaponry, just as its parent
law of war, tracesitsbeginningsto antiquity, a period in which war
was conducted with extreme cruelty and brutality.!® Indeed, it is
implicitly argued by some that the few evidences of restraint oc-
curring in this period were the result of considerations of practical
necessity, uninfluenced by any murmurings of the principle of
humanity.’®* Whatevertheinitial motivation, itisclearthatancient
man did make some effort to regulate warfare?® and the weapons
employed to wage war. With regard to the latter, the Hindu Code of
Manu, developed in India during the sixth century B.C., represents

17C. PHILLIPSON, IT INTERNATIONAL LAWAND CUSTOM OF ANCIENT GREECE AND ROME
209 (1911).

15J.BoND, RuLEs OFRIOT 8(1974)[hereinafter cited asBonn], L. FRIEDMAN, [ Law OF
WAR 5 (1972) [hereinafter cited as FRIEDMAN].

19BOND, supra note 18,at 11-12;I FRIEDMAN, supra note 18,at 4-5. But see SWEDISH
WEAPONS STUDY, supra note 4, at 11.There,the Studynotesthat although the rules
of war were originally developed for practical reasons, they were early combined
with "'stipulations of a humanitarian nature.”

20For example, the rules of the ancient Hebrews provided:

10 When thou comest nigh unto a city to fight against it. then proclaim the peace.

11 And it shall be, if it make thee answer of peace.and open untothee. then it shall be, that all the people
that is found therein shall be tributaries unto thee, and they shall serve thee.

12 And if it will make no peace with thee, but it will make war against thee, then thou shallbesiegeit.
13And when the Lord thy God hath delivered it unto thine hands. thou shalt smite every male thereof
with the edge of the sword:

14 But thewomen, and the little ones. and the cattle,and ali that isin the city, even all the spoil thereof,
shalt thou take unto thyself and thou shalteatthe spoil of thine enemies, which the Lord thy God hath
given thee.

15Thus shalt thou do unto all the cities which are very far off from thee, which are not of the cities of
these nations.

16 But of the cities of these people, which the Lord thy God doth give thee foran inheritance, thou shalt
save alive nothing that breatheth:

Deuteronomy 20:10-16 (King James).
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what is regarded as man’s earliest recorded effort to regulate
weaponry by prohibiting the use of poison or other inhumane
weapons in warfare. The seventh book of the Code, for example,
provided the following among other rulesintended to regulateland
warfare: “When the king fights with his foes in battle, let him not
strike with weapons concealed in wood, nor with such as arrows
barbed, poisoned, or the points of which are blazing with fire.”2!
Similarly, the Roman and Greek cultures prohibited the use of
poison as a weapon,?? because itwas deemed cowardly23or, as Ilus
admonished Odysseus, its use was offensive to the gods.

In the Middle Ages, weaponry was subjected to further regula-
tion by the law of war. In this period theologians of the Catholic
Church such as Saint Augustine made significant contributions to
the law of war.2¢ The influence of churchmen was considerablein
that with the fall of Rome in 476 AD.25 these men were enabled to
rise to the fore and warn earthly sovereigns not to command their
soldiers onto the battlefield exceptin a just war.2®

The influence of theologians later waned when the just war con-
cept proved to bewithout effectin stoppingwarsbetween Christian
leaders.?” Nevertheless, the influence of the clergyhad madeitsim-
pact onthe law of war: war asaninstrument of foreign policy could
not proceed wholly upon the caprice of the prince resortingtoit. It
was now improper to commit men to battle for unjust causes.

Moreover, the rules relating to the admissibility of weapons in
war were enunciated. In 600 A.D., the Saracens, as a result of the
promulgation of rules of war based entirely onthe Koran,28 outlaw-
ed the use in war of burning arrows,?® the incendiary weapons of
thetime. In 1139,atthe Second Lateran Council, PopeInnocent III
prohibited the use of the arbalist and the crossbow.?® His efforts,
however, were apparently unsuccessful, aswidespread useof these

21T FRIEDMAN, supra note 18,at 3.

22C, PHILLIPSON, supra note 17, at 208-09.

23]d.

2¢See | FRIEDMAN, supra note 18, at 5-13; BOND, supra note 18,at 12-13;SWEDISH
WEAPONS STUDY, supra note 4, at 11.

25MONTGOMERY OF ALAMEIN, A HISTORY OF WARFARE 131(1968).

268T. AUGUSTINE, THE CITY OF GOD 231(J Healy transl. 1931).Theobjectiveofajust
war was “toavengeinjury,thatiswhen that people or city againstwhom war isto be
declared has neglected either to redress injuries done by its subjects or to restore
what they have wrongfully seized.”

27BOND, supra note 18,at 13.

26SWEDISH WEAPONS STUDY, supra note 4, at 11.

]d. at 12.

30C, FENWICK, INTERNATIONAL Law 667 (4th ed. 1965) [hereinafter cited as
FENWICK]; J. SPAIGHT, WAR RIGHTS ON LAND 76(1911) [hereinafter citedas SPAIGHT],
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weapons persisted in subsequent years.?!

Further, a law of arms developed in the Middle Ages which was
influential in broadening the law of war to bind sovereigns and
knights alike.?2 Based on a code of chivalry,this law required alife
of loyalty andhonor of itsadherentsand thus servedto regulate not
only the conduct of combatants but also the internal discipline of
armies.?® Nevertheless, chivalry’s efforts to prohibit the use of
technologically advanced weaponry as unworthy of brave men
resulted in failure, as such appealsto chivalricidealism proved in-
effective in quenching man’s thirst for more decisive weaponry in
combat.3*

The next important movement in the development of the law of
war came largely as a result of Hugo Grotius’ publication of his
treatise The Law of Warand Peace® in 1625.Significanttothe sub-
sequent development of the law of war regulating weaponry was
Grotius’ reliance in this work on the practices of states as a
legitimate means of deriving the substantive principles of law of
war. For the first time the practices of nations were considered
along with the works of scholars, philosophers, writers, and
churchmen as relevant to the issue of the scope of permissible con-
duct in battle.?s

In this regard, Grotius proceeded on the assumption that “the
practices of states were not improper deviationsfrom a theological
norm, but expressions of anatural order whose principles he could
determine.”?” In effect, this approach represented a major rethink-
ingofthephilosophical foundationsof the law of war. Essentially a
positivistic, pragmatic view, it rejected the earlier approach
propounded by Catholic theologians and enabled Grotius to in-
troduce principles applicable to both Catholic and Protestant
leaders.38 Julius Stone elaborates on the concept as follows:

With creative ambiquity . . . Grotius simultaneously based the law of
nations on a second foundation, namely the practice of States, as evidence

3IFENWICK, supra note 30, at 667.

32BOND, supra note 18,at 13.

33M. KEEN, THE LAWS OF WAR IN THE LATE MIDDLE AGES 239 (1965).

31SPAIGHT, supra note 30, at 76. Professor Spaight commented in this regard,
“were not sword and lance and crossbow the weapons for knights.” The disdain
which knights of this period felt for technologically improved weaponry is also
reflected in the works of the Chevalier Bayard, who in 1524,when dying of awound
caused by an arbalist,issaid to havethanked Godthat he had never shown mercy to
a musketeer. FENWICK, supra note 30, at 677 n.21.

35H. GROTIUS, THE LAW OF WAR AND PEACE (L. Loomis transl. 1949).

36] FRIEDMAN, supra note 18, at 14-15.

371d. at 15.

38]d.

100



1976] LEGITIMACY OF CONVENTIONAL WEAPONRY

of natural law. . . .He argued, that states, consistingasthey do of rational
men, must have manifested the rules of reason in their past practice. This
practice was therefore evidence of what reason prescribed and thus of
natural law itself.3®

Though Grotius’ work was much criticized in itstime, itsintroduc-
tion of the principle that international law, in particular the law of
war, could be ascertained from the practice of states, asevidence of
natural law, conferred on it enduring value which continues un-
diminished today.

Grotius’ The Law of War and Peace was also significantto the
law of war regulating weaponry in that it articulated the principle
that restraint should be observed in war, a principle which is fun-
damental to the ends of both existent and developing legal
criteria.*® AsLeonFriedman has pointed outinthisregard, Grotius
warned that fighting unsupported by necessity should not be un-
dertaken, nor should poison be employed in war or drinking water
be polluted.*!

These proscriptions are still contained in the existent law of war.
Grotius’ admonition against unnecessary fighting,.for example,
first finds articulation in the St. Petersburg Declaration of 1868
which states:

... [Tlhe only legitimate object which States should endeavor to ac-
complish during war is to weaken the military force of the enemy;

That for this purpose, it is sufficient to disable the greatest possible
number of men.‘2

The principle was also reflected in Article 22 of the “Regulations
respecting the laws and customs of war on land’”4® annexed to the
1899 Hague Convention I1*¢ and the 1907 Hague Convention IV
which provides that “theright of belligerents to adopt means of in-
juring the enemy is not unlimited.”+é Grotius’ prohibition of the use
of poison in the conduct of hostilities is codified in Article 23 of the
Hague Regulations where subparagraph a provides that in addi-
tion to prohibitions provided by special conventionsitisparticular-
ly prohibited “to employ poison or poisoned arms.”*’

8%J, STONE, LEGAL CONTROLS OF INTERNATIONAL CONFLICT 13(1959).

4] FRIEDMAN, supra note 18, at 15.

1[d.

42R, PHILLIMORE, III INTERNATIONAL LAw 160 (3d ed. 1885).

4332 Stat. 1811 [hereinafter cited as Hague Regulations].

4432 Stat. 1803;T.S. No. 392 [hereinafter referred to as Hague II].

4536 Stat. 2277; T.S. No. 539 [hereinafter referred to as Hague IV]; U.S. DEP'T OF
ARMY, PAMPHLET NO. 27-1, TREATIES GOVERNING LAND WARFARE 5 (1956)[hereinafter
cited as DA Pam 27-11.

+6Hague Regulations, supra note 43, art, 22.

+71d., art. 23a.
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B. THE MODERN ERA

Inthe seventeenth and eighteenth centuriestheprinciplesof war
which Grotius had expressed in The Law of Warand Peace cameto
be accepted and practiced as definitive postulates of customary in-
ternational law.® Prior to 1850, states incorporated them into
treaties,* and by 1863the United States Army had issued the first
detailed military regulation embodying Grotian principles.50 En-
titled “Instructions for the Government of the Armies of the United
Statesin the Field,”” General Order No. 100was significantinthat
“it was complete, humane, and easily comprehensible to com-
manders in the field,”*! somuch so,in fact,thatthearmiesof other
nations soon followed suit with similar codes modeled after it.52
Yet, aswar turned the comer into modern times, the view that the
conduct of hostilities required more comprehensive regulation by
the law of war gathered strength.

In particular, the modem times brought with them instruments
of war much more efficient and devastating in their effects than
their predecessors. Grant, in his condemnation of the Confederate
use at Vicksburg of explosive musket balls which caused increased
suffering without any corresponding benefit, affords a typical
manifestation of the increasing despair felt by men faced with the
capabilities of advanced weaponry.>3

18G, BAKER, | HALLECK'S INTERNATIONAL LAwW 13-14 (1908).

*SBOND, supra note 18,at 18.See also | FRIEDMAN, supra note 18,at 149-51. On
September 10, 1785, the United States and Prussia signed a treaty of “amity and
commerce.” Article XXIII of that agreement is illustrative of the manner in which
such treaties expressed Grotian principles:

If war should arise between the two contracting partiesthemerchantsof either country,thenresidingin
the other.shall be allowed to remain nine months to collect their debts and settle their affairs,and may
depart freely carrying off all their effects, without molestation or hindrance; And all women and
children, scholars of every faculty, cultivators of the earth, artisans, manufacturersand fishermanun-
armed and inhabiting unfortified towns, villages or places. and in general all otherswhose occupations
are for the common subsistence and benefit of mankind, shall be allowed to continue their respective
employments and shall not be molested in their persons, nor shall their houses or goods be burnt, or
otherwise destroyed. nor their fields wasted by the armed forces of the enemy. into whose power, by the
events ofwar,they may happen to fall,but if any thing is necessary tobetakenfromthemfortheuseof
such armed force the same shall be paid for at a reasonable price. And all merchantand trading vessels
employed in exchanging the products of different places, and thereby rendering the necessaries, con-
veniences and comforts of human life more easy to be obtained, and more general, shall be allowed to
pass freeand unmolested:and neither of the contracting parties shall grant orissueany commission to
any private armed vessels, empowering them to take or destroy such trading vessels or interrupt such
commerce.

8 Stat. 94-96; T.S. No. 292.

s0Instructions for the Governmentof the Armies of the United States intheField,
General Orders No. 1000f April 24,1863 [hereinafter cited as General Order No.100].

5T FRIEDMAN, supra note 18,at 152.

520d.

53W. WINTHROP, MILITARY Law AND PRECEDENTS 785 (2d ed. reprint 1920).

102



19761 LEGITIMACY OF CONVENTIONAL WEAPONRY

John Bright, in a speech delivered before the House of Commons
onJuly 21,1856, expressed well the concern of man over the chang-
ed nature of warfare. His observations which, in part at least,
would later motivate states to codify the law of war, particularly
the rules regulating weaponry, point out that

[s]uccess in war no longer depends on those circumstances that formerly
decided it. Soldiers used to look down on trade, and machine making was,
with them, a despised craft. No stars or garters, no ribbons or baubles
bedecked the makers and workers of machinery. But what iswar becoming
now? Itdepends, not as heretofore, on individual bravery, or the power of a
man’s nerves, the keenness of his soul, if one may sc speak, but itisa mere
mechanical mode of slaughteringyour fellowmen. Thissort of thing cannot
last. It will break down by its own weight. Its costliness, its destructiveness,
its savagery will break it down, anditremainsbut forsome Government—I
pray thatitmay be ours! —to setthe great exampleto Europe by proposing a
mutual reduction of armaments.3¢

However, it was not until 1868that the European nations were
for the first time successful in prohibiting the use of a specific
weapon by an international agreement.55 In the Treaty of St.
Petersburg they agreed to ban the employmentof “any projectile of
a weight below 400 grammes (about fourteen ounces avoirdupois)
which is either explosive or charged with fulminating or inflam-
mable substances.”5®

In 1874, the Russian government, upon the urgings of Fedor de
Martens, anative scholar, sought to convene an international con-
ference for the purpose of promulgating an exhaustive code based
on the American Lieber Code to be binding on all states.5” As a
result, fifteen nations, represented by international lawyers,
diplomats, and military men gathered in Brussels to draft such a
code pertaining to the law of land warfare.’® The Conference
adopted a proposed Declaration of the Laws and Customs of War
which, though never ratified,’¢ included important proposals con-
cerning the means of injuring an enemy. The Declaration propos-
ed, for example, that “the laws of war do not recognize in
belligerents an unlimited power in the adoption of means of in-
juring the enemy,”¢° and outlawed *“the employment of arms, pro-

54J, scOTT, I HAGUE PEACE CONFERENCESOF 1899 AND 1907 at 32 (1909).

55BOND, supra note 18,at 20.

8 FENWICK, supra note 30, at 557.

57T FRIEDMAN, supra note 18, at 152.

58 Id.

59BOND, supra note 18,at 20-21.

60D, SCHINDLER & J. TOMAN, THE LAWS OF ARMED CONFLICT 29 (1973)[hereinafter
cited as SCHINDLER & ToMAN].
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jectiles or material calculated to cause unnecessary suf-
fering. . . .78

Further restraints were imposed on the use of weapons of war in
1899and 1907 at Hague II and Hague IV respectively. In addition
to Article 23a of the Hague Regulations which prohibited the use of
poison as a weapon, Article 23e, as translated from the original
French text of 1899 to English, prohibited the employment of
“arms, projectiles or material of a nature to cause superfluous in-
Jury.”s2 Although the 1907 English translation was at variance
with the 1899 translation of the prohibition, the original French
textremained thesame.®® This matter will bedealtwithingreater
detail in the next section.

The conferees, beyond drafting Hague IT and Hague IV in 1899
and 1907 also prepared three declarations which forbadefirst “the
discharge of projectiles and explosives from halloons and by other
methods of a similar nature;”#* second, “the use of projectiles the
sole object of which was the diffusion of asphyxiating and
deleterious gasses,”®5 and finally, “the use of bullets which expand
or flatten easily in the human body, such as bullets with a hard
envelope which does not entirely cover the core, or is pierced with
incisions.”® Great Britain, however, refused to sign this latter
declaration againstdum-dum bulletsin 1899asitfeltthatitwasin-
appropriate to outlaw a particular bullet as causing unnecessary
suffering by specification of the details of construction of the pro-
jectile.8” The United States, also preferring a prohibition framedin
more general terms, persisted in itsrefusal to signthe Declaration
even past the British acceptance in 1907.68 While none of the
declarationsreceived sufficient signaturesto conferuponitgeneral

61]d. (emphasis added).

52FENWICK, supra note 30, at 668.

83SCHINDLER & TOMAN, supra note 60, at 77. The authentic French text of Article
23e of the Hague Regulations annexed to Hague II and Hague IV is as follows.
“Qutre, les prohibitions établies par des conventions speciales, il estnotammentin-
terdit: . . .d’employer des armes, des projectiles ou des matieres propre acauserdes
maux superflus.” I' U.N.S.G.W.R., supra note 10,at 17-18.

84Declaration (I1V, 1)to Prohibit for a Term of Five Yearsthe Launching of Projec-
tiles and Explosives from Balloons and Other Methods of a Similar Nature, 32 Stat.
1839-42; SCHINDLER & TOMAN, supra note 60, at 133-37.

83Declaration (IV, 2) Concerning Asphyxiating Gasses; 1AM J.INTL L. 155-57
(Supp. 1907);ScHINDLER & TOMAN, supra note 60, at 99-101.

s¢Declaration (1V, 3) Concerning Expanding Bullets, 1 Am J. INTL L. 157-39
(Su(fp. 1907); ScHINDLER & ToMAN, supra note 60, at 103-05. Referred to colloquially
as dum-dum bullets, they were originally developed by the British for employment
in maintaining colonialrule in India. See FENwICK, supra note 30, at 669.

5"FENWICK, supra note 30, at 669.

68CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE, INSTRUCTIONS TO THE
AMERICAN DELEGATES 70 THE HAGUE PEACE CONFERENCES AND THEIR OFFICIAL
REPORTS 33 (J. Scott ed. 1916) [hereinaftercited asREPORTTO SECRETARY OF STATE].
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validity as an international agreement codifying customary inter-
national law at the time of its adoption,®® those relating to poison
and dum-dum bullets attained the status of customary inter-
national law during the First World War.?

To this date, Hague 1V of 1907 remains the last international
agreement regulating the admissibility of those categories of con-
ventional weapons enumerated at the outset of this article as caus-
ing unnecessary suffering or having indiscriminate effects.”
However, the principles of the 1907 agreementhave been joined by
the legal criterion of indiscriminate attack, which though not une-
quivocally expressed in any international agreement, isregarded
as avalid legal criterion regulating weaponry in customary inter-
national law.”2

Codification by international agreement of rules regulating
“other”73 conventional weaponry since 1907isextremely limited as
well. In fact, there have been only two such agreements. Thefirst,
signed in 1922, restricted the use of submarinesand prohibited the
use of asphyxiating gasses.’ The second, the 1925 Geneva
Protocol, was more extensive in its scope and banned the employ-
ment in warfare of asphyxiating, poisonous or other gases and
bacteriological methods of warfare.”

Other initiatives were undertaken to revisethe law of war inthe
aftermath of World War 11 These resulted in the successful
promulgation of such conventions asthefour Geneva Conventions
of August 12,1949,7¢ and the 1954 Convention on the Protection of

89FENWICK, supra note 30, at 668. That is to say that such declarations were not
binding on nonsignatory states.

70Id. at 669. Prohibitions relative to poison and dum-dum bullets achieved the
status of customary international law as a result of the practices of states in World
War 1 in refraining from their use.

"ISWEDISH WEAPONS STUDY, supra note 4, at 13. For a listing of conventional
weapons categories criticized as causing unnecessary suffering or having in-
discriminate effects see note 16 supra.

72I.C.R.C.L.W.R, supra note 10,at 9.

73This term refers to conventional weaponry notincluded inthe four conventional
weapons categories listed at note 16 supra.

4] FRIEDMAN, supra note 18, at 154.

7M. HUDSON, III INTERNATIONAL LEGISLATION 1670-72(1931);SCHINDLER & TOMAN,
supra note 60, at 109-19.

76In August 1949 the four Conventions below were ﬂromulgated

a. The Geneva Convention for the Amelioration of the Wounded and Sick in the
Armed Forces in the Field. 6 U.S.T. 3114; T.1.A.S. 3362; 75 U.N.T.S. 31.

b. The Geneva Convention for the Amelioration of the Condition of the Wounded,
Sick. and Shiywrecked Members of Armed Forces at Sea. 6 U.S.T. 3217: T.I.A.S.
3363; 75 U.N.T.S. 85.

c. The Geneva Convention Relative to the Treatment of Prisonersof War. 6 U.S.T.
3316; T.1.A.S. 3364; 74 U.N.T.S. 135.

d. The Geneva Convention relativeto the protection of Civilian Personsin Time of
War. 6 U.S.T. 3516; T.l.A.S. 3364; 75 U.N.T.S. 287.
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Cultural Property in cases of armed conflict.”” However, these in-
ternational agreements, while significant advances in the law of
war, did not address the question of further legal restrictions ap-
propriate to the development or employment of conventional
weapons in war.

One of the most notable trends in the law of war regulating
weaponry during the post-World War II period was the emergence
of the Regime of International Human Rights. The well-known
British international law scholar and practitioner, Colonel
G.ILAD. Draper, for example, wrote that the bodies of law
represented by the Law of War and the Regime of International
Human Rights “have met, are fusing together at some speed, and
that in anumber of practical instances the Regime of International
Human Rightsis setting the general direction, aswell asproviding
the main impetus of the revision of the Law of War.”7¢

Indeed, this trend is evidenced in a series of United Nations
General Assembly resolutions which began on Necember 19, 1968
with the adoption of United Nations General Assembly Resolution
2444. Entitled “Respect for human rights in armed conflicts,” that
measure initiated efforts to prohibit or restrict the use of conven-
tional weapons alleged to cause unnecessary suffering or have in-
discriminate effects.” Resolution 2444 invited the Secretary
General of the United Nations, together with the ICRC and other
appropriate international organizations to study:

(a)Steps which could be taken to secure the better application of existing
humanitarian international conventions and rules in all armed conflicts;

(b) The need for additional humanitarian international conventions or
other appropriate legal instruments to ensure the better protection of
civilians, prisoners, and combatantsin all armed conflicts and the prohibi-
tion and limitation of the use of certain methods and means of war-
fare.. .%o

77249 U.N.T.S. 216; SCHINDLER & ToMaN, supra note 60, at 544-56.

é;lzrspze)r, The Ethical and Juridical Status of Constraints in War,55MiL. L. REv
169 (1972).

9(z.A. Res. 2444, 23 U.N. GAOR Supp. 18,at U.N. Doc. A/7218(1969) [hereinafter
cited as Resolution 2444]. Related General Assembly Resolutions include: G.A.Res.
2597, 24 U.N. GAOR Supp.30,at U.N.Doc. A/7909 (1969);G.A.Res. 2856, 26 U.N.
GAOR Res. at U.N. Doc. A /8589 (1971);G.A. Res. 2853, 26 U.N. GAOR Res. at U.N.
Doc. A/8589 (1971);G.A. Res. 3032; REPORT OF THE SECRETARY GENERAL, II RESPECT
FOR HUMAN RIGHTS IN ARMED CONFLICTS EXISTING RULES OF INTERNATIONAL Law
CONCERNING THE PROHIBITION OR RESTRICTION OF THE USE OF SPECIFIC WEAPONS.
Annex I, 12,16,27, 29, 38 U.N.Doc. A/9215 (1973), copy on filein the International
Law Division of The Judge Advocate General’s School [hereinafter cited as II
U.N.S.G.W.R.].

“”Resolution2444, supra note 79(emphasis added);II U.N.S.G.W.R. supra note 79,
at 12.
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Further, from 1970 on, Sweden, supported by a number of other
states, hasurged the nations of the world to consider the question of
banning or restricting the use of conventional weapons deemed to
cause unnecessary suffering or to have indiscriminate effects.®! In-
deed, proposals pertaining to this matter were considered at the
1971 and 1972 Conferences of Government Experts on the Reaffir-
mation and Development of International Humanitarian Law
Applicable in Armed Conflicts convened by the ICRC.82

At each conference the United States, in concert with other
western nations, took the position that consideration of such
proposals was outside the scope of the conference and should
properly be addressed in a disarmament forum.2? In particular, the
United States was concerned that work on specific conventional
weapons would delay the progress of the ICRC, which atthat time
had already made substantial advances on two additional
protocols to the 1949 Geneva Conventionsfor the protection of war
victims.®¢ This question ultimately resolved itself in November
1973 at the XXIId International Conference of the Red Cross.
There it was agreed that work on specific conventional weapons
was possible without prejudicing the additional draft protocols
referred to above, and the ICRC agreed to convene a Conference of
Government Experts on Weapons that May Cause Unnecessary
Suffering or Have Indiscriminate Effects. This conferencewas con-
ducted in Lucerne, Switzerland between September 24and October
18,1974.85

Meanwhile, in June 1973, the ICRC presented its complete ad-

81Bettauer, Introduction, in U.S. DEPT OF STATE, REPORT OF THE UNITED STATES
DELEGATION TO THE CONFERENCE OF GOVERNMENT EXPERTS ON WEAPONS THAT MAY
CAUSE UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE EFFECTS 1 (G. Aldrich,
Chmn. 1974), copy on file in the International Law Division of The Judge Advocate
General’s School [hereinafter referred to as Bettauer, Introduction, U.S.L.W.R.].
Sweden’sinterest in banning or restricting conventional weapons deemed to cause
unnecessary suffering or have indiscriminate effects cannot be fixed with precision.
Itmay be surmised, however, that United Statesuse of such conventional weaponry
in the Republic of South Vietnam motivated her interest, at least in part.

82]d. These conferences were convened to consider, among other things, proposals
relatingtoways and means of restraining modem conventional weaponry criticized
as causing unnecessary suffering or having indiscriminate effects. See notes 2-5
e

84]d.

85]d. The work of the conference [hereinafter referred to asthe Lucerne Weapons
Conference] was examined by an ad hoc committee of the Diplomatic Conference
which met in Geneva, Switzerland from 3 Februaayto 18April 1975.A second con-
ference of government experts continued the study in September 1975. DAJA-1A
1974/1133, 11 Dec. 1974,0n file inthe International Affairs Division of The Office of
The Judge Advocate General, Department of the Army.
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ditional draft protocols for consideration.86 Article 34, contained in
Part III of the draft protocols, for the first time called upon poten-
tial contracting parties to the protocol to conduct a legal review of
new weapons in the research and development stage to determine
whether their use would cause “unnecessary injury.”s7

Significantly, although the United States Government had
taken no formal action on Article 34,the United StatesDepartment
of Defense (DOD) substantially adopted its object and purpose by
its unilateral promulgation of DOD Instruction 5500.15, effective
October 16,1974.88 Applicable to all component elements of DOD,
the Instruction requires the Secretary of each military department
to ensure

. . .that alegal review by his Judge Advocate General is conducted of all
weapons intended to meet a military requirement of this Department in
order to insure that their intended use in armed conflict is consistent with
the obligations assumed by the United States under all applicable inter-
national laws including treaties to which the United Statesis a party and
customary international law, in particular the laws of war.5®

Moreover, the Instruction requires thatthe legal review of weapons
occur before the award of an initial contract for production in the
acquisition and procurement of new weapons or weapons
systems.8? Accordingly, the Instruction is designed to preclude in
the first instance the development of weaponry not deemed to be
lawful pursuant to existent legal criteria. Thus existent legal
criteriaregulating weaponry areallowed to operatein atime period
likely to be most conducive to the objective application of such

88]d.

8" International Committee of Red Cross,Draft Additional Protocolstothe Geneva
Conventions of August 12,1949 at 1-2 (1973);II U.N.S.G.W.R., supra note 79, at
Annex 11, 1.

#Dep’t of Defense Instruction No. 5500.15 (Oct 16, 1974) [hereinafter cited as
DOD Instruction]. See also New DOD Instruction on Legality of WeaponryinInter-
national Law, THE ARMY LAWYER, Nov. 1974,at25 26 [hereinaftercited asNew DOD
Instruction].

85DOD Instruction, supra note 88, at para. IV.A.

80]d. at para. IV. A. 1. Department of the Army implementation will be ac-
complished by adding the weapons review requirement to the procurement cycle
already established. This was accomplished by amending two Army regulations.
The first was amended to require a legal review of weapons before engineering
development and again before initial production of a weapon or weapons system.
Army Reg. No. 15-14,App. B, para. o (1Feb. 1975);id.,app. C, para.j. The secondwas
amended to requiretheresponsible Army agency to coordinate early in the develop-
ment cycle or before initiation of engineering development with the Office of The
Judge Advocate General for reviewgursuant tothe DOD Instruction. Army Reg. 70-
1,paras, 1-4a(8)& 4-3(an),(IMay 1973).DAJA-1A 1974/1014, 14 Feb. 1973,on filein
the International Affairs Division of The Office of The Judge Advocate General,
Department of the Army.
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criteria, i.e., before substantial funds have been invested in the
development of any new weapon.

Promulgation of this Instruction isthe latest developmentin the
law of war regulating weaponry.®* Though it seeks only to insure
that no weapon or weapons system is developed which does not
comply with existent legal criteria governing the admissibility of
weaponry in war,?? its potential to breathe new lifeinto such exist-
ent legal criteria is self-evident. In particular, if its procedures are
adhered to by the United States and other states which adopt
similar procedures to insure the development of lawful weaponry,
this Instruction will have been profoundly influential inachieving
a more humane battlefield.

C.SUMMARY

Man from the beginning of recorded history has looked tothe law
of war to provide a means by which the implementsof war could be
made humane. Both specific and general prohibitions of conven-
tional weaponry have been adopted to effectthisend in the face of
technological advances which have made such weaponry in-
creasingly more destructive. Many yearshave elapsed sincethe ex-
istent law of war regulating weaponry was last expanded, and the
question of whether time and technology have rendered such exist-
ent legal criteria ineffectual to perform their humanitarian func-
tion necessarily arises. Having considered the historical develop-
ment of the rules of international law regulating weaponry, this ar-
ticle will proceed to assess the adequacy of existent and proposed
legal criteria to regulate modern conventional weaponry in orderto
cometo appropriate conclusions and make meaningful recommen-
dations.

11 EXISTENT AND PROPOSED LEGALCRITERIA
TO DETERMINE THE LEGITIMACY OF
MODERN CONVENTIONAL WEAPONS

IN ARMED CONFLICT

A fundamental purpose of the law of war isto mitigate
the suffering and damage caused by armed conflict to the
greatest extent possible without unduly restricting the
legitimate application of force to achieve the purpose of
war.93

glﬁew DOD Instruction, supra note 88, at 25-26.
92
9Bettauer, U.S.L.W.R., supra note 10, at 23.
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A.GENERAL

Noted at the outset of this inquiry were those existent legal
criteria recognized as declaratory of customary international law
which today regulate the admissibility of conventional weaponsin
war—the legal criteria of unnecessary suffering and in-
discriminate attack. Apart from certain absolute prohibitions,?
these two existent legal criteria operate to implement the
humanitarian purpose of the general principle of customary inter-
national law announced in Article 22 of the Hague Regulations. It
isArticle 22that provides “thatthe meansand methodsof injuring
the enemy [are]not unlimited.”?5 Accordingly, the function of these
criteria may, as a preliminary matter, be described as limiting the
permissible level of violence in war. Implicit in legal criteriawhich
sanction such a permissible level of violence is the interaction of
the complementary principles of military necessity and humanity
from the customary international law of war.*¢ However, before ex-
amining the operation of these complementary principles within
existent legal criteria regulating conventional weaponry, itis ap-

%4In addition to existent legal criteriaregulating weaponry, stateshave agreed to
restrain or prohibit specific weapons. Such prohibitions and restraints are:

a. Poison and Poisoned Weapons: Article 23a of the Hague Regulations outlaws the use of poison or
poisoned weapons. Hague II, supra note 44; Hague IV, supra note 45.
b. Expanding Bullets: The 1899Hague Declaration is limited to a prohibition of “the use ofbullets which
expand or flatten easily in the human body such asbullets with a hard envelopewhich doesnot entirely
cover the core or is pierced with incisions.” Declaration Concerning Expanding Bullets 1899,1 AM. J.
INT’L L. 157-59 (Supp.1907).
c.Lightweight Explosive and Incendiary Projectiles: The 1868St. Petersburg Declaration prohibita the
use of any projectile of a weight below 400 grams which is either explosive or charged with fulminating
or inflammable substances. This prohibition was undertaken because it was believed that the banned
projectiles inflicted suffering and injury in excess of that which was required to disable an enemy
soldier. Declaration Renouncing Use in Time of War of Explosive Projectiles Under 400 Grammes
Werght 1868.1 AM. J. INT’L L. 9596 (Supp.1907) [hereinafter cited as St. Petersburg Declaration]. The
practices of states modified this absolute proscription when it became obvious that “fulminating” pro-
jectiles had military utility as tracer ammunition and similarly that explosive bullets possessed
military utility when used asanti-aircraft munitions. J. SPAIGHT.AIR POWER AND WAR RIGHTS
208-11 (1947).
d Naval Mines and Warfare: Articles 1-3 of Hague Convention No. VIII of 1907 Pertainingtothe Lay.
ing of Automatic Submarine Contact Mines provide:

Article 1. It is forbidden:

1. To lay unanchored contact mines, except when they are so constructed as to become harmless one
hour at most after the person who laid them ceases to control them;

2. To lay unanchored automatic contact mines, which do not become harmless as soon as they have
broken loose from their moorings.

3. To use torpedoes which do not become harmless when they have missed their mark.

Article 3. When anchored automatic contact mines are employed every precaution must be taken for
the security of peaceful shipping.

%sHague |V, supra note 45, Hague Regulations, art. 22.

%M. GREENSPAS, THE MODERN Law oF LAND WARFARE 314(1959) [hereinafter cited
as GREENSPAN]; C. HyDg, II1 INTERNATIONAL LAW CHIEFLY AS INTERPRETED BY THE
UNITED STATES 1801 (1945)[hereinafter cited as Hype]; J. Mooreg, VII A DIGEST oF
IKTERNATIONAL Law 178(1906); FENWICK, supra note 30, at 654-55.
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propriate that the function of the principles be analyzed in greater
detail.

1. The Operation of the Complementary Principles of Military
Necessity and Humanity in the Law of War

Thenature of the complementary functioning of the principles of
military necessity and humanity is perhaps best evidenced in the
preambular language of Hague IV of 1907.97 There the contracting
parties unequivocally declared their purpose to be the proscription
of suffering and damage to property in excess of that which is
necessary to accomplish the legitimate requirements of war. The
operation of the principle of humanity at once, therefore, may be
seen as subordinate to the principle of military necessity and in-
tended to restrain the use of all kinds and degrees of suffering, in-
jury, or destruction which is not necessary to the accomplishment
of the legitimate military mission.?® Professor Baxter described the
relationship of these complementary principles as below:

The law of war is itself a compromise between unbridled license, on the
one hand, and on the other, the absolute demands of humanity, which if
carried on to a logical extreme, would proscribe war altogether. Stated in
other terms, the law seeks to limit the measures of war to those activities
which produce suffering out of all proportion to the military advantageto be
gained.%®

While the principles of military necessity and humanity might be
viewed as mutually incompatible in that they appear to serve op-
posing interests, this is not the case.1°

Specifically, the principle of military necessity may be saidtoim-
ply the principle of humanity, thus resulting in principles com-
plementary to each other and not opposed.t°t Although the princi-
ple of military necessity operatesto legitimize the use of that kind
and level of force necessary to accomplish permissible military re-
quirements in war as quickly as possible, it nevertheless disallows
the use of force that is excessive or disproportionate to such pur-

$"Hague IV, supra note 45,at Preamble.

8FENWICK, supra note 30,at 655; GREENSPAN, supra note 96, at 313.

99Baxter, The Geneva Conventions of 1949, 9 NavarL War CoLLEGE REv. 59 (1956) -

100J.S. DEPT OF NAVY, MANUAL NWIP 10-2, LAw OF NAVAL WARFARE 2-8 (1955)
[hereinafter cited as NWIP 10-2].

101 |d, U.S. DEPTOF ARMY, FIELD MANUAL 27-10, LAW OF LAND WARFARE, para. 3, at
3-4 (1956)[hereinafter cited as FM 27-10];Memorandum from DAJA-IA for Mr.
Dwayne Anderson, Deputy Director Negotiations and Arms Control,OASD/ISA, 3
(Jun. 25,1974), on file in the International Affairs Division of The Office of The
Judge Advocate General, Department of the Army and in the International Law
Division of The Judge Advocate General’s School [hereinafter cited as memoran-
dum for OASD/ISA] See generally sources cited note 96 supra.
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poses.1?2 Thatis, it makes unlawful the use of forcewhich needless-
ly orunnecessarily causesoraggravatesboth human sufferingand
damage to property.103

The interaction of these complementary principles necessarily
implies the principle of economy of force and the rule of propor-
tionality which together give full effect to the requirements of the
principle of humanity.10¢

Paragraph 41 of Department of the Army Field Manual 27-10,
The Law of Land Warfare,correctly describes the rule of propor-
tionality in relation to targets as requiring that “loss of life and
damage to property mustnot be out of proportion tothe military ad-
vantage to be gained.”1%% Applied to the selection of weaponry, the
rule of proportionality requires that the foreseeable effect of the
weapon to be used must not be out of proportion to the foreseeable
advantage expected to be gained pursuant to its use.1%8

Thus, if a soldier elected to use an anti-tank weapon such asthe
106mm recoilless rifle (106RR) developed by the United States in-
stead of hisrifle to incapacitate an enemy soldier, his choice would
be in contravention of the rule of proportionality. Accordingly, the
soldier’s use of the 106RR against the enemy soldier would be un-
lawful. If he used that weapon againstanenemytank, the contrary
result would follow, as the rule of proportionality would not have
been violated.

102]d,

103Id.

1940’Brien, The Meaning of Military Necessity in Znternational Law, | INST OF
WORLD PouiTy 138 (1957) [hereinafter cited as O’Brien]; M. McDoucaL & F.
FELICIANO, LAW AND MINIMUM WORLD PuBLIC ORDER 528 (1961) [hereinafter cited as
McDougaL & FELICIANO]. McDougal and Felicianowrote of therule of proportionali-
ty as integral to the principle of military necessity that:

The principle of military necessity may accordingly be said to permit the exercise of that amount of
violence which is indispensably necessary (proportionate and relevant for promptly repelling and ter-
minating highly intense initiating coercion against ‘‘territorial integrity” or “political
independence” — indispensablynecessary, in a word, for successful defense or community enforcement
actions.

Id. See also Memorandum attached to Letter from Harry H. Almond, Jr.,to Colonel
John J.Douglass, Mar. 15,1973at 27-31on filein the International Law Division of
TheJudge Advocate General’s School [hereinafter cited as Almond Letter]. Contra,
Kelly, Gas Warfare in Znternational Law, 9 MiL.L. REv. 1,50 (1960).The author
treats “proportionality” as a general principle of customary international law.
However, whether applicable internally asa “rule” or externally asageneral princi-
ple of customary international law, the function of the proportionality concept
appearstobethe samelegally,i.e., toinsure that “loss of life and property must not
be out of proportion to the military advantage to be gained.” See note 105 infra.

105FM 27-10, supra note 101, at 19.

108Memorandum for OASD/ISA, supra note 101.
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Although the foregoing example was exaggerated for the pur-
pose of illustrating the operation of the rule of proportionality, the
decision of what weapon is appropriate for use against a particular
target is necessarily highly subjective,and thusbest evidenced by
the practices of states.1°” In light of the subjectivity of the propor-
tionality decision, writerstypically havegiven itsmeaning abroad
construction.108

Theprinciple of economy of force has been accurately defined by
Professor Osgood as follows:

. . .[The principle of economy of force] prescribes that in the use of armed
force as an instrument of national policy no greater force should be
employed than is necessary to achieve the objectives toward which it is
directed; or, stated in another way, the dimensions of military force should
be proportionate to the value of the objectives at stake.1¢¢

More commonly thought of inthe context of being one of the classic
principles of war,1° the function of this principle is similar to that
of the rule of proportionality in that the two operate to limit
violence in war to that which ispermissible pursuant to legitimate
military requirements.”™’

Therule of proportionality compels thisresult for humanitarian
reasons,!'2 while the principle of economy of force does so for
logistical reasons.}® However, the principle of economy of force
may ultimately have the more significant impact in restraining
suffering and destructioninwarinthatthisprincipleis sensitiveto
therelationship between costsincurred by and benefitsaccruingto
the state developing and using the weapon.1*¢ In particular, the

107]d. See also Bettauer, U.S.LW.R., supra note 10,at 24.
108 Ample latitude, for example, appears evident in the following descriptions of
the proportionality equation:

While great latitude has been and should be permitted in interpreting "'proportionality" in military
necessity.thisrequirement precludes actswhich cause great military suffering without a corresponding
military advantage. O'Brien, supra note 104,at 145.

If an actisessential, if the destruction is not wanton, and the resultsto be gained. . .arenotgrossly
disproportionate. ... M. ROYSE, AERIAL BOMBARDMENT AND THE INTERNATIONAL
REGULATION OF WARFARE 137(1928);

Forces should refrain from measures which cause additional sufferingtomilitary and civilian per-
sonnel without compensating military advantage to an overwhelming degree. P. JESSUP, A
MODERN LAW OF NATIONS 216 (1952).

109R. OsGOOD, LIMITED WAR: THE CHALLENGE TO AMERICAN STRATEGY 4 (1957).
110Prugh, Current Initiatives to Reaffirm and Develop International
Humanitarian Law Applicable in Armed Conflicts, 8 INT°L. LAWYER 262, 263 (1974)

[hereinafter cited as Prugh].
lllld'
112FM 27-10, supra note 101,at 19;Almond Letter, supra note 104,at 27-28.
113Almond Letter, supra note 104, at 28-31.
11*Washington Post, Jan. 26,1975, at Al, col. 6. See generally J. Burke, Inflation
Scarcity, Dual Threat to Readiness, 9 ARMY (Nov. 1974).
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principle possesses utility to both restrain the needless develop-
ment of increasingly complex and costly weapons forwhich noreal
military requirement exists, and preclude the unnecessary expend-
iture of munitions on the battlefield.115

Indeed, the above analysis which indicates that the principle of
military necessity in customary international law impliesthe com-
plementary interaction of the principles of humanity and economy
of force aswell as the rule of proportionality, is consistent with the
principle of military necessity as it was first codified in General
Order No. 100. General Order No. 100read in pertinent part:

Art. XIV. Military necessity, as understood by modern civilized nations,
consists in the necessity of those measures which are indispensable for
securing the ends of war, and which arelawful accordingtothe modern law
and usages of war.!1¢

Later codifications of the principle of military necessity evidence
the operation of the complementary principles as well. The 1868
Declaration of St. Petersburg, for example, in addition todeclaring
that the “only legitimate object which states should pursue in the
conduct of hostilities is to weaken the enemy’s military force,”11?
also observed that this purpose would be exceeded by the “employ-
ment of armswhich uselessly aggravate the sufferings of disabled

15 etter from S. L. A. Marshall to Dr. Joseph Sperraza, Sept. 7,1973,onfilein the
International Affairs Division of The Office of The Judge Advocate General and in
the International Law Division of The Judge Advocate General’s School
[hereinafter referred to as S.L.A.M. Letter]. Mr. Marshall, in commenting on the
principle of economy of force in war, stated:

{Wlastage of material that contributes nothing to successin thefieldis not more to beabhorredthan the
production of material that is unlikely to he of effective use when war comes. Itison thisground precise
ly that | question suchprojectsasthe air scatterable mine and the extension of therange of the 155 mm.
116Friedman, supra note 18,at 161. See also Pictet, International Humanitarian
Law, 6 INT'L REV.OF THE RED CROSS 456,466 (1966) The following excerpts provide a
further exposition of the concept of military necessity as codified from the
customary international law:

Military necessity admits of all direct destruction of life or limb of armed enemies, and of other per-
sons whose destruction is incidentally unavoidablein the armed contestsofthewar, itallowsof the cap-
turing of every armed enemy, and every enemy of importance to the hostile government, or of a peculiar
danger to the captor: itallowsof all destruction of property. and obstruction of thewaysand channels of
traffic,travel, or communication. and of all withholding of sustenanceor means oflife from theenemy,
of the appropriation of whatever an enemy’scountry affords necessary for the subsistence and safety of
thearmy, and of such deception as does not involvethebreaking of good faith either positivelypledged,
regarding agreements entered into during the war, or supposed by the modem law of war to exist. Men
who take up arms against one another in a public place do not cease on that account to be moral beings.
responsible to one another and to God.

Military necessity doesnot admitof cruelty. that is the infliction of suffering for thesakeof suffering
or for revenge. nor of maiming or wounding except in fight, nor of torture to extort confessions. It does
not admit of the use of poison in any way, nor the wanton devastation of a district. It admits of decep-
tion, but disclaims acts of perfidy; and in general military necessity does notincludeany actof hostility
which makes the return to peace unnecessarily difficult.

Id.
17T U.N.S.G.W.R.,supra note 10, at 20.
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men or render their death inevitable.”18 Moreover, this view of
military necessity is reflected in the Hague Regulations which re
ject the German doctrine of military necessity,!'® Kriegraison,2°
which asserted a right in belligerents to violate the law of war
whenever the military situation, in the estimation of the ground
commander, required such violation. Rejection of the doctrine of
Kriegraison was confirmed by the decisions of the war crimes
tribunals which followed World War II.12:

2. Application of Complementary Principles to Existent Legal
Criteria Regulating Weaponry

The operation of the complementary principles of military
necessity and humanity provides the framework out of which legal
criteria regulating weaponry have evolved.!22 For example, Article
22 of the Hague Regulations, which limits the means and methods
of combat, is an embodiment of the complementary principles.123
Similarly,Article 23e of the Hague Regulations provides that “itis
especially forbidden . . .to employ arms, projectiles, or material
calculated to cause unnecessary suffering,”12¢ and thus also em-
bodies the purpose of the principles of military necessity and
humanity. Accordingly, when applied to weaponry, the com-
plementary principles derivatively establish the principle that
belligerents may use any weapon not proscribed by international
law in combat, provided that incidental suffering and destruction
occasioned by such use are not excessive when measured against
the military utility of the weapon and the military necessity which
requires its use.!25

1sJxd.

11I9GREENSPAN, supra note 96, at 297.

120The German Kriegraison theory containsessentially the view that any means
and methods of war are permissible if, in the view of the military commanderthey
are necessary for success, notwithstanding any lawstothe contrary. U.S. DEPT OF
ARMY, PAMPHLET 27-161-2, IT INTERNATIONAL LAw 9-10 (1962) [hereinafter cited as
DA PaM 27-161-2.]

121United Statesv. Wilhelm List et.al,11 TRIALS OF WAR CRIMINALS 1253-54 (1949).

122Memorandum for OASD/ISA, supra note 101, at 2.

1231d. at 1-2.

12¢Hague |V, supra note 45.

1zMemorandum for OASD/ISA, supra note 101. Application of complementary
principles isreflected in the writings of such contemporary writers asHall, Spaight
and Hyde:

In abroad sense it may be said that a belligerent has the right to employ all kinds of violence against
the property and person of his enemy as isnecessary toconvince thelatter to come to terms. Thus it may
be said that prima facie all forms of violence are permissible. Such violence, however, is subject to the
justification, that it be necessary. Necessary violence has therefore come to have a special meaning
which has given rise to certain prohibiting usages. For example, ad s of violence are prohibitedwhen it
can be established that they arewantonorthatthey are grossly disproportionate to the objective sought
to be attained.
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In this regard, however, it must be remembered that the opera
tion of the complementary principles of military necessity and
humanity inevitably allows a permissible level of violence.!26 That
is to say, the principle of humanity operates to the extent that the
legitimate military requirements permit.'2” Accordingly, it may be
said that the resultant permissible level of violence may fluctuate
in concert with the legitimate military requirements of the tactical
situation on the battlefield. Therefore, the degree of suffering or
destruction a particular weapon may cause cannot alone be the
legal test of a weapon's admissibility in war.128 Rather, the ad-
missibility determination must be grounded on a finding that the
suffering or destruction caused by a particular weapon by itsusein
a given manner was plainly excessive or disproportionate to the
military advantage reasonably expected to be gained from its
use.12®

The remainder of this section will consider both existent and
proposed legal criteriato determinewhen sufferingand destruction
caused by aweapon are excessive to the military advantagewhich
the user reasonably believes will accrue to him by using the
weapon. Further, the de Martens Clause, found in the Preamble to
Hague IV of 1907,will be considered, as itisrelied on as a substan-

W. HALL, A TREATISE ON INTERNATIONAL LAw 635 (8th ed. 1924);

Thegeneral principle of war law is this, that no engine of war may beused which is (ifonemay use the
term) superrogatory in its effect. The principle results from the compromise of the humanitarian and
military interests, the latter for war is war. being the more powerful interest of the two. The military
commander. intent on victory, seeksto employ such instruments as will best achievethe end ofwar.the
disabling of the greatest possible number of the enemy. Death, agony. mutilation, these he would avoid
if he could:they are not ends in themselves, for the modern military leaderarrogatesno such divinecall
to extermmnate and mutilate as old world leaders, especially under theocracies.

J. SPAIGHT. supra note 30, at 75;

The task of specification is primarily a military rather than alegal one. callingfor technical opinions
whether the blows to be inflicted by new instrumentalties such asthose designed and employed in the
course of World War | possess a military value which outweighs in significancethe severity and the
magnitude of the suffering caused by their use and likely to be incidentally felt by non-combatants.

HYDE, supra note 96, at 1814.

1268ee authorities cited note 96 supra.

""*Memorandum for OASD/ISA, supra note 101.

12?<Id.

129DAJA-IA 197411039, 26 July 1974,0n file in the International Law Division of
The Judge Advocate General's School. The opinion indicates that the military ad-
vantage inuring to the benefit of the user of a weapon results upon a determination
of the military utility of a weapon, i.e., the weapon's effectiveness, see Bettauer,
U.S.L.W.R.,supranote 10,at23-24;and the military necessity to employ the weapon,
JAGW 196211032 (9 Feb. 1962) on file in the International Affairs Division of The
Office of the Judge Advocate General, Department of Army, and with the Inter-
national Law Division of The Judge Advocate General's School.
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tive basis for proposed modifications of the rules regulating
weaponry.}3° This is significant because it is this clause which
emphasizes the purposes sought to be advanced by the further
codification of the law of war and underlies the continuing
applicability of the principles of the law of war, the practices of
civilized people pursuant to the laws of humanity, and the dictates
of public opinion in instances not specifically addressed by the
Conventions.’3! In this sense, the primary importance of the clause
is that it negates the view that all which is not specificallly
prohibited by the law of war is lawful.132

B. EXISTENT LEGAL CRITERIA TO
REGULATE CONVENTIONAL WEAPONRY

1. Unnecessary Suffering

In accordance with the complementary principles of military
necessity and humanity, Article 23e of the 1899 Hague
Regulations, as translated from the original French text,'33
declaresthat itisespecially impermissible “toemploy arms, projec-
tiles, or materials of a nature to cause superfluousinjury.”13¢ While
the original French version of Article 23ewas not altered by Hague
IV in 1907,the English translation was rendered differentlythanit
had been in 1899. Curiously,the English translation of Article 23e
in 1907prohibited “theemploymentof arms, projectiles or material
calculated to cause unnecessary suffering.”135 No apparent reason
suggests itself for the variance in English translations. In this
regard, the United States delegate to Hague IV reported to the
Secretary of State upon completion of the Peace Conference only
that Article 23, asitrelates to weaponry, prohibits “certain means
of destruction and certain actions of belligerents.”13¢ No reference
was made to subparagraph e of the Article.

As a result, there exists some concern that the actual legal
criterion of unnecessary suffering has not been fixed.!3” Some ex-
press the view that “superfluous injury” is the closest English

130T U.N.S.G.W.R., supra note 10,at 19.Hague IV, supra note 45, at Preamble; DA
Pam 27-1, supra note 45, at 5-6.

131Memorandum for OASD/ISA, supranote 101,at 2; 1 U.N.S.G.W.R., supra note
10, at 19.

132Id_

133See authorities cited note 63 supra.

13¢Hague 11,supra note 44, Hague Regulations, art. 23e.

135Hague |V, supra note 45, Hague Regulations, art. 23e.

138REPORT TO SECRETARY OF STATE, supra note 68, at 103.

137See 1.C.R.C.L.W.R., supra note 10, at 7.
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translation of the original French and also the more objective
criterion to evaluate inasmuch as “injury” is more susceptible to
quantification than “suffering” per se.}38 Others contend that the
difference is of little consequence, as the criterion of “Unnecessary
suffering” enjoys recognition in its own right as declaratory of
customary international law.13?

Additionally, the latter translation of 1907introduces the words
“calculated to cause.” In this regard, there was consensus among
government weapons experts at the Lucerne Weapons Conference
that these words contained an element of calculation or design
which might not be present in the corresponding French words
“propre & causer.”14 However, this is not to suggest that the ele-
ment of calculation or design contained in the English translation
limits the scope of the proscription to prohibit only those weapons
affirmatively proven to have been developed for the purpose of in-
flicting unnecessary suffering. Such a reading would appear to be
manifestly inappropriate given the purposes of the law of war
generally, and would work an emasculation of the intended pur-
pose of the prohibition.'¢! The better view of the element of calcula-
tion would appear to be that it extends the applicability of the
criterion to the weapons designer, requiring him not to develop a
weapon which would foreseeably inflict unnecessary suffering
“per se” on the battlefield.!*? It, therefore, is of particular
significance to any legal review required of weaponry before em-
barking on the procurement process.

Notwithstanding these points, it is clear that the criterion of un-
necessary suffering was included in the Hague Regulations in
order to prohibit or restrict the use of weapons which inflict suffer-
ing, or injury, or damage to property unnecessary to the ac-
complishment of legitimate military requirements.143 In this

IJ!SId.

1#9]d. These experts are of the view that since the criterion of unnecessary suffer-
ing has achieved independent status as declaratory of customary international law,
it would be inappropriate to attempt to remove the subjective element contained in
the word “suffering” by a substitution of the word “injury.”

1401d_

111 DA MSG,supra note 3,at2. This conclusion appearsto be supportable asthere
was no intimation at the Lucerne Weapons Conference that the word “calculate”
had any significance beyond the fact that it was useful as a check on weapons
designers. See note 142 infra.

142Bettauer, U.S.L.W.R.,supra note 10,at 25. Mr. Bettauer stated that “calculate”
does have “relevance in focusing on foreseeability of the unnecessary sufferingand
thus has application to the weapons designer.”

1+’See authorities cited note 96 supra.
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regard, there was general agreement atthe Lucerne Weapons Con-
ference that the correct legal test for “unnecessary suffering” re
quiresacomparison between the suffering ordamage caused by the
weapon and the weapon’s anticipated military advantage.!44
Specifically, if the former isexcessive when compared to thelatter,
then the weapon’s use is unlawful. It is important to emphasize
here that “anticipated military advantage,” as referred to above,
contemplates an evaluation of both the military utility'45 possessed
by the weapon and the military necessity occasioning resort to its
use for legitimate military purposes.!*é As is evident, the difficulty
which is presented by the foregoing formulation isthat the criteria
used to evaluate either side of the equation are highly subjective
and susceptible of varied interpretations.

United States representatives to the Lucerne Weapons Con-
ference, for example, took the position that the legal test for
“unnecessary suffering” was a subjective one even where univer-
sally acceptable factual data pertaining to questioned weapons
were available.'4? Moreover, this difficulty was exacerbated, in the
view of these experts, by the fact that military utility could not be
determined by a mere assessment of battlefield casualtiesand the
medical effects of conventional weaponry.!4¢ Rather, the United
Statesview was that the “unnecessary suffering” criterion was not
met until the suffering inflicted clearly outweighed the military ad-
vantage reasonably seen accruing to the user of the weapon
because, in addition to battlefield casualties, other more subjective
factors had tobe considered in evaluating aweapon’s military utili-
ty. These factors, generally less susceptible of quantification, in-
cluded the following: (1)the weapon’s effectiveness to destroy or
neutralize enemy materiel; (2) its effectiveness against particular
targets; (3)its ability to interdict enemy lines of communication
and to affect morale; (4) its cost; (5) its effectiveness in providing

[ C.R.C.L.W.R, supranote 10,at 8. Therewaswidespread agreementamong e X
perts that in determining what injury was superfluous and what suffering was un-
necessary, one balanced the injury or suffering inflicted (humanitarian aspect)
against the military necessity for using the particular weapon (military side). See
DAJA-1A 1974/1039, supra note 129.

145DAJA-IA 1974/1133, supra note 85. Widespread agreement existed amongthe
conferees at the Lucerne Weapons Conferencethat the principal factor to be weigh-
ed in determining whether suffering caused by a weapon isunnecessary is military
utility.

146Bettauver, U.S.L.W.R., supranote 10,at23;DAJA-1A1974/1039, supranote 129.

147Bettauer, U.S.L.W.R., supranote 10,at 24. Reference is made to thedifficulty of
objectively quantifying such factors as a weapon’s effectiveness to destroy or
neutralize enemy materiel and availability of alternate weapons.

148 ],
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security for friendly troops; and (6)the availability of alternative
weapons.14?

Another view, inthisregard,waspresented in apaper by Colonel
David Hughes-Morgan of the United Kingdom. Colonel Hughes-
Morgan argued that as a matter of international law, the proper
legal test of “unnecessary suffering” required a determination of

. .whether the weapon is calculated to cause (propre & causer)injury or
suffering greater than that required for its military purpose; and in this
regard a weapon which inpractice isfoundinevitably to cause injury or suf-
fering disproportionate to its military effectiveness would be held to con-
travene this prohibition.}3¢

His test required first, a determination of the weapon’s effects in
battle; second, an evaluation of the military requirement
necessitating its use; and third, a determination that the effect of
the weapon was not disproportionate to the military necessity oc-
casioning its use.!5!

Furthermore, Colonel Hughes-Morgan argued that other factors
were relevanttothemilitary utility determination. Henoted, for ex-
ample, thatthemilitary requirement fortheweapon,i.e., thenature
of the target, had to be considered.’52 An anti-tank weapon, for ex-
ample, could not be viewed as illegal because, in defeating enemy
armor, itinflicted severe sufferingonthetank crewwithin. Similar-
ly, arifle capable of defeating body armor or steel helmets should
not be deemed illegal as causing unnecessary suffering,
notwithstanding the factthat such a weapon inflicts severe suffer-
ing upon the unprotected individual soldier. This is true because,
while it would perhaps be ideal to supply the military commander
with a broad enough selection of weapons to enable him to match
therequired amountand kind of forceto eachtargethemightbere
quired to engage, it simply isa physical and logistical impossibili-
ty. A soldier is limited in what he can carry, and armies are
logistically limited inthe varieties of weapons availabletothem.53

In contrastwith this position, Swedish expertstothe Conference
urged the consideration of such humanitarian factors as medical

HQId.

150Colonel Sir David Hughes-Morgan, Legal Criteria for the Restriction of Use of
Categories of Conventional Weapons, at 6, paper presented the International Com-
mittee of the Red Cross Conference of Govenment Experts on the Use of Certain
Conventional Weapons in Lucerne, Switzerland in 1974. Copy on filein the Inter-
national Law Division of The Judge Advocate General’s School [hereinafter
cited as Hughes-Morgan].

ISIId.

12]d. at 5.

153]d.
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effects, degree of disability, risk of death,overburdening of medical
resources, and public opinion in determining the admissibility of
conventional weapons in warfare.!>* Such factors, they contended
were more objective in that they could more readily be quantifed as
dispositive of theinfliction of sufferingdisproportionate to or clear-
ly outweighing the military advantage of conventional
weapons.!55

In the final analysis, however, the best test of which weapons
contravenethe criterion of unnecessary sufferingisthe practices of
states.156 Such practices may result, on the one hand, in a new
weapon’s acceptance as legitimate in war on the basis of
widespread usage.’s” On the other hand, the practices of statesin
refraining from using a particular weapon may result in the
prohibition or restriction of use of such weapon in customary inter-
national law.!38 This may cause an existing restraint in conven-
tional law or customary international law to be altered in its
application. Field Manual 27-10,forexample,interpretsArticle 23e
of the Hague Regulations as not prohibiting “the use of explosives
contained in artillery projectiles, mines, rockets, or hand
grenades”1%® notwithstanding the fact that the St. Petersburg
Declaration of 1868prohibited, among other things, explosive pro-
jectiles below the weight of 400 grams.160

2. Indiscriminate Attack

The customary rule of international law that provides that par-
ties to armed conflictrestrict their operationsto legitimate military
targets161 avoiding direct attack on civilians so far as possible,!62
and the Preamble to the 1868 Declaration of St. Petersburg!s3 are
relied on for the proposition that existent international law
prohibits indiscriminate weapons.164

134 C.R.C.L.W.R,, supra note 10,at 7-8; | DA MSG, supra note 3, at 3-4. Swedish
proposals to adopt objective factors dispositive of unnecessary suffering,however,
did not receive substantial support.

155Bettauer, U.S.L.W.R., supra note 10, at 23.

156Memorandum for OASD/ISA, supra note 101,at 5-6; FM 27-10, supra note 101,
at 18.

17Memorandum for OASD/ISA, supra note 101, at 5-6.

ISSId.

159FM 27-10, supra note 101, at 18.

160Gt Petersburg Declaration, supra note 94;1 U.N.S.G.W.R.,supra note 10,at 19.

16:]] OPPENHEIM’S INTERNATIONAL LAw 346 (7th Lauterpacht ed. 1952).

162]d.

1635t. Petersburg Declaration, supra note 94, at Preamble; 1 U.N.S.G.W.R., supra
note 10, at 19.

164Hughes-Morgan, supra note 150,at 6.
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Although this legal criterion is not clearly and unequivocally
stated in any convention or treaty in force,'®> it was generally
accepted at the Lucerne Weapons Conference as a valid legal
criterion to regulate weaponry in the existent law of war.’ Con
siderable divergences exist as to the reach of this criterion. For e x
ample, the principle unquestionably prohibits indiscriminate at-
tack~. However, it is much more questionable whether it is
applicable both to indiscriminate attacks and to weapons which
may be regarded as “inherently indiscriminate,”6® as asserted in
the Swedish Weapons Study.!6®

At the Lucerne Weapons Conference, the United States argued
that it was not the destruction of civilian objects or injury and suf-
fering inflicted on civilians incident to legitimate attacks on
military targets alone which constituted the proper test of in-
discriminateness. Rather, the United Statesview was that, in addi-
tion to the aforementioned, it was the extent towhich the incidental
suffering or damage was reasonably foreseeable and dispropor-
tionate to the military advantage thought to be gained.??° Having
taken this position the United Statesthen asserted that because of
the subjective nature of factors which might bear on the propor-
tionality equation, the legal test of indiscriminate attack was met
only when “therisk of civilian loss [was] clearly disproportionate
to the military advantage anticipated.”'™

A weapon, therefore, becomesunlawful pursuant to this criterion
when the military advantage accruing to its user as a result of at-
tacks on military targets is exceeded by incidental harm to

165 C.R.C.L.W.R,, supra note 10,at 9. The consensusthus achieved istheresult of
a widespread recognition that Article 25, Hague Regulationsis declaratory of the
general principle of customary international law that the bombardment of un-
defended places is forbidden. Hague 1V, supra note 45, HagueRegulations, art. 25.

166 [

167]d,, Bettauer, U.S.L.W.R.,supra note 10, at 25.

6814, In this regard, disagreement among the experts existed as to whether this
criterion had achieved the status of customary international law. Most agreed that
it would be extremely difficult to apply because all weapons can be used in-
discriminately. Further, except for the weapon purposely designedto be incapable of
selective use, all conventional weapons could be used in suchamanner asto insure
that no civilians would be hit. Colonel (Sir)David Hughes-Morgan offered a generic
prohibition of “inherently indiscriminate” weapons. It would have prohibited “the
use of any weapon which cannot be accurately directed against military targets.”
Hughes-Morgan, supra note 150, at 10.

169SweDISH WEAPONS STuDpy, supra note 4, at 111.

1"0Bettauer, U.S.L.W.R., supra note 10, at 25-26.

171]d. at 26; see DAJA-IA 197411039, supra note 129,at 3. In this opinion of The
Judge Advocate General the test is stated as being “whether the suffering and
destruction caused by the weapon or by its employment in a particular fashion is
needless, superfluous, or plainly disproportionate to the military advantage
reasonably expected from the use of the weapon.” (emphasis added).
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civilians in their persons and their property.1”2 Destruction of non-
military targets incidental to attacks on military targets alone is
not sufficient to render a weapon illegal, because such a rulewould
not enable the accomplishment of legitimate military re
quirements. Thus, the likelihood of incidental destruction of non-
military targets and injury o noncombatants pursuant to the
employment of a particular weapon, not prohibited by inter-
national law, must be balanced against the significance of the
military advantage sought and the necessity for usingaparticular
weapon to accomplish a permissible military purpose.

C.PROPOSED LEGAL CRITERIA
TOREGULATE WEAPONRY

1. Treachery or Perfidy

Article 23b of the HagueRegulations provides that “itisespecial-
ly forbidden to kill or wound treacherously individuals belonging
to the hostile nation or army.”17® This criterion was suggested in
the Swedish Weapons Study as a means of prohibiting weapons
deemed to be indiscriminate in their effect, as for example, land
mines and ambush weapons, which are target activated.}”#

However, weapons experts at the Lucerne Weapons Conference
were divided onthequestion of whether treachery or perfidy should
be given status as a legal criterion governingthe legitimacy of con-
ventional weaponry.l”s Experts taking the view that treachery or
perfidy should have status as an additional criterion regulating
weaponry favored substituting the term “perfidy” for
“treacherousness,” as “perfidy” is a concept being developed in
conjunction with the Draft Additional Protocols to the Geneva
Conventions of 1949176

Australian experts offered the following as a working definition
of a perfidiously used weapon. Their proposal provided that“(1)the
use of any weapon in such away that it places the intended victim
under a moral, juridical, or humanitarian obligation to act in such
a way as to endanger his safety, is perfidious.”?” However, this

172Memorandum from OASD/ISA, supra note 101,at 7.

173Hague 1V, supra note 45, Hague Regulations, art. 23b; I U.N.S.G.W.R., supra
note 4, at 19.

174SwEDISH WEAPONS STUDY, supra note 4, at 111.

1751.C.R.C.L.W.R,, supra note 10, at 10. See discussion at note 13supra.

17SId.

17Dep’t of Army Message RUEKJCS/8377, 1614207 Od .74, at 3, copy on filein
the International Affairs Division of the Office of The Judge Advocate General,
Department of Army [hereinafter referred to as II DA MSG.]
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definition was not generally accepted. Mr.Jean, Pictet, President of
the Conference, proposed that the Conference’s final report in-
dicate that some degree of consensus had been achieved to forbid
(Dthe use of explosives deemed to be perfidious in nature, such as
toys and objects used typically in everyday life,and (2)booby traps
which, in the circumstances they are employed, present a real
danger to the civilian population.!” This, however, did not receive
support and was withdrawn.!

In contrast, the United States expertadopted a more traditional
position'8® and asserted that the prohibition against treachery
referred essentially to treacherous or perfidious conduct and was
notrelevanttothelegality of particular weaponsper seunder inter-
national law.!8! In view of the action the Conference ultimately
took with respect to treachery as indicated above, it may be con-
cluded that treachery is presently deemed to be an inappropriate
criterion to regulate weaponry.

2. Public Opinion and the Laws of Humanity

As has previously been indicated, the purpose of the de Martens
Clause was to insure that no nation would regard that which was
not specifically forbidden by the laws of war asimplicitly legal 182
Thiswasregarded asafurtherhumanitarian check onthe excesses
of war.

Experts at the Lucerne Weapons Conference, in an effort to
develop new legal criteria regulating weaponry, seized upon that
portion of the de Martens Clausewhich provides that “inhabitants
and belligerentsremain under. . .thegovernanceof theprinciples
of the law of nations, , . .established among civilized peoples, . .
the laws of humanity, and . . . the dictates of the public con-
science,”'8 and proposed that public opinion and the laws of
humanity be adopted as a new legal criterion.

If adopted, thenew legal criterion of public opinion would operate

17SId.

179[d.

180Typical of the traditional view of treachery in war are Professor Lauterpacht’s
comments:

[Article 23b of the Hague Regulations] , . . prohibits any treacherous way of killing and wounding of
combatants. Accordingly: no assassin must be hired; and no assassination of cornbatante be com-
mitted; a price may not be put on the head of any individual; proscription and outlawing areprohibited;
no treacherous request for quarter must be made; no treacherous simulation of sickness or wounds is
permitted.

11 OPPENHEIM’S INTERNATIONAL Law 341 (7th Lauterpacht ed. 1952).
181Bettauer, U.S.L.W.R., supra note 10, at 25. See discussion at note 13supra.
182] C.R.C.L.W.R,, supra note 10, at 10.
183Hague |V, supra note 45, at Preamble.

124



1976} LEGITIMACY OF CONVENTIONAL WEAPONRY

to deny the admissibility in war of weapons thoughtto be contrary
to the principle of humanity as conceived by the general public.184
However, awide divergence of opinionemerged astothefeasibility
of adopting this criterion as a means of regulating weaponry. The
narrower view taken of the proposal was that a weapon’s ad-
missibility in warfare could not be denied on the basis of public
opinion, until it was affirmitively established that the influence of
public opinion had resulted inthe introduction of anew principle of
customary international law denying thelegitimacy of aparticular
weapon in war.185

On the other hand, the broader view would require only a show-
ing of a strong demand for the proscription of a particular weapon
evidenced by public opinion in order to prohibit the use of a given
weapon pursuant to this criterion.}# Specific tests offered to iden-
tify a weapon as violative of the criterion of public opinion were
“ecological damage”187 and “abhorrent nature of the weapon.”188
Evidently these were proposed to restrain or prohibit certain
weapons thought to be most notorious in their effects, such as
napalm.189

The fundamental difficulty with accepting the public opinion
criterion isthat it is more appropriate as a political consideration
than as an independent legal criterion regulating weaponry. Its
lack of utility as a legal criterion to prohibit weaponry is best il-
lustrated by its failure to recognize the basic nature of inter-
national armed conflict— fundamentally opposed interests locked
in conflict on the battlefield.1

Specifically, it fails to recognize that a state that has made the
serious decision to resort to war in frtherance of its foreign policy
is unlikely to refrain from using its most effective weapons to ac-
complish its purposes despite world public opinion inevitably unit-
ed against it. Such opinion simply becomes immaterial. Similarly,
public opinion obviously would be ineffectual to cause an attacked
state to defend against such an attack with anything lessthan its
own most effective weapons. In particular, the only public opinion
that countsinsuch asituation isthat existentin theattacked state.

184, C.R.C.L.W.R,, supra note 10, at 10.

ISEId.

186 I,

187]d. at 11. This criterion contemplates the prohibition of weapons whose use
would do irreparable damage to the environment.

ISSId_

18914,

190The remarks of Rubin in Proceedings of the American Society of International
Law, 67 Am. J. INT'L L. 165 (1973).
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The criterion of the laws of humanity, as well as that of public
opinion, has been relied on to prohibit weapons deemed to be
“abhorrentin their nature.”'9! An evaluation of the feasibility of a
rule based on the laws of humanity as a method of reducing the
evils of war necessitates a determination of whether such a
criterion would not impermissibly restrain the legitimate conduct
of war pursuant to the principle of military necessity. Un-
questionably, the principle of humanity operates in the existent
rules regulating weaponry to limit the level of violence in war to
that which is absolutely necessary to the accomplishment of the
military purpose; however, itremainsto be seen whether the princi-
ple of humanity can successfully be made dominant to that of
military necessity and retain its effectiveness as a legal criterion
regulating weaponry. In effect, utilizing a legal criterion stressing
the primacy of the laws of humanity would appear to work this
result.

IV.A COMPARISON OF THE ADEQUACY
OF EXISTENT AND PROPOSED
CRITERIATO REGULATE CONVENTIONAL
WEAPONRY

These apparently simple and straight forward
humanitarian objectives, however, arevery difficult to ob-
tain. They cannot be achieved by draftingprotocols that
will not stand up to the test of the battlefield,they cannot
derive from conventions that few nations will sign, fewer
ratify,and fewer still adhere ¢o.192

A.GENERAL

This section seeks to ascertain the impact and adequacy of
proposed legal criteria as tests establishing the permissibility of
specific modern conventional weapons which have been challeng-
ed as causing unnecessary suffering or having indiscriminate
effects. In particular, the legality of the fire bomb, 9 the M-16A1

I C.R.CL.WR., supra note 10, at 11.
192Prugh, supra note 110, at 263.
193The fire bomb is described as below:

[Fire bombs] are usually thin-walled metal containers filled with thickened gasoline or other flam-
mable material using a white phosphorous igniter. They are generally inexpensive and some models
have theadvantage of being field-assembled When the munitions break open onimpact, thefillagentis
ignited and scattered as globules over a target area. These munitions are delivered by ground-support
aircraft and are designed for use against readily combustible targets or as direct casualty agents.
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rifle,1%¢ cluster bomb units,'9 and scatterable mines,!% represent-
ing the major conventional weapons catergories currently being
challenged,'®” will be tested for legality pursuant to existent and
proposed legal criteria. This approach is taken because a
meaningful comparison of existent and proposed criteria to
regulate weaponry may best be obtained by applying such criteria
to those particular conventional weapons criticized as most in-
humane. Further, the results obtained through analysis of par-

M. Mikulak, Statement in U.S. DEP'T OF SATE, REPORT OF THE UNITED SATES
DELEGATION TO THE CONFERENCE OF GOVERNMENT EXPERTS ON WEAPONS THAT MAY
CAUSE UNNECESSARY SUFFERING orR HAVE INDISCRIMINATE EFFECTS 28 (G. Aldrich,
Chmn.1974), copy on filein the International Law Division of The Judge Advocate
General's School [hereinafter cited as | Mikulak, U.S.L.W.R.].

194The M-16 is described as below:

The M-16rifle isthe U.S. Army's basic small calibre weapon. Primarily an antipersonnel weapon,the
M-16 is used in conjunction with other weapons when attacking or defending against personnel. Any ri-
fle less effective than the M-16 would not be sufficient to carry out its designed mission. A weapon more

complex than this rifle is neither economical nor practical to issue to every soldier. Thereis no current
US. replacement planned for the M-16.

Staples, Military Utility of Small Calibre Weapons,inUS. DEPT OF SATE,REPORT
OFTHE UNITED SATES DELEGATIONTOTHE CONFERENCE OF GOVERNMENT EXPERTSON
WEAPONS THAT MAY CAUSE UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE
EFFecTs 77-78(G. Aldrich, Chmn.1974), copy on filein the International Law Divi-
sion of The Judge Advocate General's School [hereinafter cited as | Staples,
U.S.LW.R].

1#5Cluster bomb units are described as below:

In weapons where maximum fragmentation is the desired effect, casingsare designed to produce a
uniform fragment size. Cluster bombs may frequently contain fragments of a predetermined size and
weight or units of submunitions with independently functioning fuses, to maximize effects on either
material or personnel targets.

The submunitions employed are utilized to achievea largerarea of coverageattheexpenseof a reduc-
ed payload for theindividualunit. Someclusterbombs arecamed,aimed, and released as a single bomb
unit. At a preestablished point in the flight trajectory, the weapon activates to open the container and
deploy the submunitions. These disperse, individually,arm and continue to the target. Other types of
dispenser weapons require a shallow dive or level delivery and the pattern will alwaysimpactalongthe
aircraft line of flight. The direction of fragment projection is determined by the shape of thecasing, the
location of the fuse, fuse function delay, the impact velocity of the bomb, and the composition of the im-
pact point. The initial velocity of fragments is also dependentonthevelocity of the bomb, thetypeof ex-
plosive and the weight/charge weight ratio. As thefragments travel through the air, the initial velocity
is decreased by air drag.

Vaught, Interventionon Fragmentation Munitions, in U.S. DEp'TOF SATE REPORT

OFTHE UNITED SATES DELEGATIONTO THE CONFERENCE OF GOVERNMENT EXPERTSON

WEAPONS THAT MAY CAUSE UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE

ErFFecTs 107 (G. Aldrich, Chmn. 1974), copy on file in International Law Division of

The Judge Advocate General's School [hereinafter cited aslVaught,U.S.L.W.R.].
196Scatterable mines are described as below:

. . .[S)catterable mines, , . , serve much the same functions as emplaced mines, but with the ad-
ditional utility that follows from the rapidity with which they can be deployed . . . .[They can]beused
offensively by providing flank security for advancing forces or securing newly-gained positions from
counter-attack.

I.C.R.C.L.W.R,, supra note 10, at 66.
197See authorities cited notes 6, 7, 8 & 9 supra.
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ticular weapons will be generally applicable to other weapons
within the weapons categories represented.

B. LEGALITY OF SPECIFIC
CONVENTIONAL WEAPONS

As was indicated in the preceding section, the proportionality
equationrepresenting humanitarian concerns€ordisproportionate
suffering and destruction on the one hand, and the legitimate
claims of military necessity, on the other, is of critical significance
inevaluating the legitimacy of conventional weaponry, whether by
existent or proposed legal criteria. Significantly, in thisregard, the
existent law of war permits belligerents to use whatever weapons
they choose, provided that they are not forbidden by the law of war
and donot violate the proportionality equation asit operates in ex-
istent legal criteria.’®® That is to say, the proportionality equation
isnot violated unless it is shown that the sufferingand destruction
resulting from the use of the weapon are plainly excessive when
balanced againstthemilitary advantageaccruing to the user of the
weapon.19

However, proposed legal criteria, whether they merely be new
quanitifiers for triggering existent legal criteria2®or new legal
criteria in their own right,2°* appear to be directed at altering the
traditional operation of the proportionality equation as described
above. Therefore, the following analyses of controversial conven-
tional weapons will attempt to determine the effect this alteration
will have on the operation of the proportionality equation.

1. The Fire Bomb (Incendiary Weapons)202
a. The Controversy

The use of napalm has been roundly attacked as causing un-
necessary sufferingorhavingindiscriminateeffects.2°2 The United
Nations Secretary General Napalm Report, for example, declared
that napalm was one of the most lethal weapons in existence today,

198 Authorities cited notes 123& 129 supra.

199Id_

200These include such factors as medical effects, degree of disability, risk of death,
overburdening of medical resources. Authorities cited note 12 supra; | DA MSG,
supra note 3, at 3-4.

218pecifically, this includes the criteria of treachery or perfidy, public opinion,
and the laws of humanity. I.C.R.C.L.W.R.,supra note 10, at 10-12.

202A description of the fire bomb is at note 193 supra.

2038WEDISH WEAPONS STUDY supranote 4, at 116;1.C.R.C. WEAPONS REPORT, supra
note 3,at 81;N.Y. Times, Oct. 18,1972 at 2, col. 1;N.Y. Times, Aug. 23, 1973, at 37, col.
5.
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but did so on the basis of an undocumented personal communica-
tion which alleged that one-third of napalm’svictimsdie within 24
hours after contact.2¢ Napalm was, in short, an all or nothing
weapon.20

Those who would have its use prohibited in armed conflict as
violative of the legal criterion of “unnecessary suffering,” rely on
such factors as the severe nature of the burn wounds inflicted, the
degree of pain and suffering which victims of war woundsmust en-
dure, and the burden on medical resources which isincidenttothe
prolonged and complicated medical treatment which must be
rendered.2°6 Proponents of this view, in addition, seek to devalue
the military utility of the use of napalm, suggesting the substitu-
tion of alternative weapons as an appropriate solution.2°” Onthe
other hand, those who would not have its use banned generally
regard the foregoing proposed legal criteria as factually unsup-
ported 208

Proponents of the view that napalm is indiscriminate cite the
large scale use of incendiaries in the Second World War as il-
lustrative of indiscriminate usage in the past.2°® Further,they urge
that even if the user of napalm intends it to affect only the target
against which it is delivered, its secondary effect may well be in-
discriminate “due to the self-propagation character of fire.”2:0
Thosewho are of the contrary persuasion deny that napalm is in-
discriminatein itsnature orin itsuse and dismiss World War Il in-
cendiary airraids as descriptive only of an obsoletemethod of war-
fare.21! Secondary spread of fire does not always occur; rather, its
occurrence varies with the nature of the target.212

Finally, others assert that napalm should be prohibited as hav-
ing poisonous or asphyxiating effects.2!* However, this view isdis-

20417.N.S.G. NAPALM REPORT, supra note 2, at 33.

ZOSId.

206] C.R.C.L.W.R,, supra note 10, at 26-29.

207]d. at 24-25, 30. For example, some experts suggested the appropriateness of
new fragmentation weapons as substitutesfor the firebomb provided theincreased
cost could be justified on the basis of increased effectiveness.

ZOSId.

209]d. at 31; U.N.S.G. NApALM REPORT, supra note 2, at 41-43.

210J0.N.S.G. NAPALM REPORT, supra note 2, at 20-25.

21Mikulak, Statement, in U.S. DEP'T OF STATE, REPORT OF THE UNITED STATES
DELEGATION TO THE CONFERENCE OF GOVERNMENT EXPERTS ON WEAPONS THAT MaY
CAUSE UNNECESSARY SUFFERING OR HaVE INDISCRIMINATE ErrecTs 45 (G. Aldrich,
Chmn.1974), copy on filein the International Law Division of The Judge Advocate
General’s School [hereinafter cited as IT Mikulak].

22[d. at 44; I.C.R.C.L.W.R., supra note 10,at 31.

213J.N.S.G. NAPALM REPORT, supra note 2, at 25; 1.C.R.C.L.W.R., supra note 10,at
32.
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puted as being supported by erroneous medical data.2'4 Still others
rely on the de Martens Clause and allege that napalm should be
banned as offensive to the “public conscience,” as a weapon
abhorrently cruel in nature.2'> Contrary to this, some insist that
public opinion is principally a political factor and is without in-
dependent status as a legal criterion regulating weaponry.2¢

b. Legality of the Fire Bomb

In general, the position of the United States is dispositive of the
view taken by those who would maintain that the suffering and
destruction incident to the use of the fire bomb are not excessive
when weighed againstthe military advantagewhich accruestothe
user. Fundamental to this position is a determination that the fire
bomb has military utility necessitating its use against a particular
target.2l?

In the view of the United States, for example, the fire bomb
possesses military utility against suchtargets as “exposed military
personnel, field fortifications, parked aircraft, motor transport

2:4Pruitt, Intervention, in U.S. DEP'T OF STATE. &PORT OF THE UNITED STATES
DELEGATION TO THE CONFERENCE OF GOVERNMENT EXPERTS ON WEAPONS THAT MAY
CAUSE UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE EFFECTs 39 (G.Aldrich,
Chmn.1974), copy on file in the International Law Division of The Judge Advocate
General’s School [hereinafter cited as Pruitt, U.S.L.W.R.]. Dr. Pruitt notes that
“[t]he statementsabout the biochemical characteristicsof carbon monoxideare cer-
tainly true but the [U.N.S.G.NaraLm REPORT paragraph 117] includes no measure-
ment of carbon monoxide or carboxyhemoglobin levelsin any patient with napalm
injuries suggesting that this comment is unfounded speculation.”

2. C.R.CLW.R, supra note 10,at 11.

216]d. at 31; authorities cited notes 187-190 supra.

27Vaught, Statement by United States Expert on Military Utility of Incendiary
Weapons,in U.S. DEp'T OF STATE. REPORT OF THE UNITED STATES DELEGATION TO THE
CONFERENCE OF GOVERNMENT EXPERTS ON WEAPONS THAT MAY CAUSE UNNECESSARY
SUFFERING OR HAVE INDISCRIMINATE EFFECTS 36 (G. Aldrich, Chmn. 1974), copy on
filein the International Law Division of The Judge Advocate General’s School. Mr.
Vaught comments:

Technically. | consider flame weapons are effective weapons to employ against pill boxes, bunkers,
covered foxholes, fortifications with small gun ports, and enemy personnel concealed within heavy
vegetation: open parts, hatches. and engine airtakes of armored vehicles; combustible supplies and am.
munitions. The unavailability of flame weapons would necessitate the employment of less effective
weapons such as small arms, demolitions and grenades Greater reliance on small armsand otht
weapons carries the added risk of greater exposure to the individual soldier since he must gain closer
access to the target. . . .Limited supportcan be provided by artillery and air delivered high explosive
and fragmentation munitions. However, this createsa major safety problem to one’sown forces engag-
ed in close combat. Under the circumstances, when high explosive fragmentation weapons are used.
your own forces are required to pull back during delivery of the weapons, thereby losingthe momentum
of the attackin an offensiveengagement, or losing valuableground in a defensive engagement. Finally,
the psychological advantages gamed by the employment of flame weapons cannot be discounted asa
major advantage in its use.
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vehicles, ammunition or supply depots in the open, stationary ar-
mored vehicles or unbuttoned tanks, unhardened radar and com-
munications facilities, wooden rolling stock, and warehouses of
combustible construction.”?!8 Nevertheless, the United States at
the same time concedes that there are alternative weapons which
possess this utility. Such alternative weapons include explosives,
and fragmentation or cluster munitions. However, the United
States insists that no substitute exists for the fire bomb against
targetsin close proximity to friendly troops. In such asituationthe
use of alternative weapons would be too risky.2!®

In thisregard, the legality of the use of napalm and other incen-
diaries against targets requiring their use was recently reasserted
in an opinion of The Judge Advocate General of the United States
Army.??° Relying on the principle that “belligerents may employ
any means and methods of combat,notprohibited by international
law, so long as the suffering and destruction resulting from their
use is not excessive when weighed against the military utility of
those means and the military necessity for their employment,”22!
theopinionnoted that “thekey issuewaswhetherthe sufferingand
destruction caused by the weapon or by its employment in a par-
ticular fashion was needless, superfluous or plainly dispropor-
tionate to the military advantages reasonably expected from the
use of the weapon.”’222

Two things are at once evident from this opinion. First, the
“military advantage”??® side of the proportionality equation
represents an evaluation of themilitary utility aweapon isthought
to possess and the military necessity occasioning its use. The
military advantage determination therefore entails more than a
determination that mere benefit will accrue to the user of the
weapon.224

218IT Mikulak, U.S.L.W.R., supra note 211, at 44.

219] Mikulak, U.S.L.W.R.,supra note 193,at 30. See also authoritiescited notes 228-
230 infra.

220DAJA-TA 1974/1039, supra note 129. Contra, IT OPPENHEIM'S INTERNATIONAL
Law 520 (7th Lauterpacht ed. 1952).

21DAJA-TA 1974/1039, supra note 129.

222Id_

ZZBId‘

2¢Paust, Weapons Regulations, Military Necessity and Legal Standards: Are
Contemporary Department of Defense “Practices” Inconsistent with Legal Norms,
4 DENVER J.INT'L L. & PoL. 229, 231-32 (1974).The author expressed concern that
DOD had shifted to a mere military benefit test or Kriegraison theory of military
necessity by using the words “military advantage” inuringto the benefit of the user
of a weapon to establish the admissibility of the weapon in war. It is clear that no
such shift has occurred. Military advantage may be said to equate to a determina-
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Secondly, it is clear that the United Statesis of the view that the
military advantage accruing to the user of napalm clearly out-
weighs any concern that the suffering and destruction caused by
the weapon's use might be needless, superfluous, or plainly dis-
proportionate. Hence, the weapon's use is regarded as lawful.225

It is notable, however, that the United States, while thus in-
sistingon the legality of use of the firebomb and otherincendiaries,
effectively imposes ahigher legal standard on their usethan itdoes
as to other conventional weapons. American military law requires
the commander desiring to employ it to determine first,that itsuse
will not cause unnecessary suffering,and second,thathisintended
target requires its use.226 With other conventional weaponsthei n
dividual soldier or his commander is only required to determine
that the suffering and destruction resulting from the weapon's use
will not be disproportionate to the military necessity requiringhim
to use it.227

Additionally, the fire bomb would appear not to be violative of
the existent legal criterion prohibiting weapons having in-
discriminate effects. In this regard, as indicated above, American
military law is more restrictive on the use of fire weapons than on
other conventional weapons in combat. Also, available factual
data suggestthatthe airdelivery of the fire bomb onthetargetcan
be accomplished with extreme accuracy in close air support of
troops on the ground.22®

For example, fire bombs in this role are generally dropped from
an altitude of 50-350 feet when the attack aircraft is not further
than 1,000feet from the target.22¢ Delivery accuracy under typical
conditions is said to be within 100feetwith an areaof effectiveness,
elliptical in shape, approximately 120 meters long and 25 meters
wide.230 Alternative weapons are indicated as having substanially
larger maximum effective areas, thus tending to disprovethe con-
tention that the firebomb isaweaponwith anunusually largearea
of effectiveness with attendant indiscriminate effects against
civilians and civilian property.23!

tion of the weapon's military utility and the military necessity requiring its use.
Authorities cited note 129 supra.

225DAJA-TA 1974/1039, supra note 129;see Bettauer, U.S.L.W.R., supranote 10,at
23.

26DAJA-IA 1974/1039, supra note 129,at 5;FM 27-10, supra note 101, at 18.

227[d.

228]T Mikulak, U.S.L.W.R., supra note 211, at 46-47.

229]d, at 47.

QSOId.

231Reed, Statement, in U.S. DEP'TOF SATE REPORTOFTHE UNITED SATESDELEGA-
TION TO THE CONFERENCE OF GOVERNMENT EXPERTS ON WEAPONS THAT MAY CAUSE
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An analysis of the fire bomb’s admissibility in combat using the
proposed factors suggested as determinative of the unnecessary
suffering criterion would undoubtedly compel a contrary result.
Consideration of factors which attempt to quantify unnecessary
suffering, such as mortality rates, the painfulness and severity of
wounds, theincreased burden on medical resources ortheincidence
of permanentdisfigurement ordamage, if accepted asfactually cor-
rect and adopted, would unnaturally affect the operation of the
complementary principles of military necessity and humanity
within the unnecessary suffering criterion. The result, it is sub-
mitted, would be to work areversal of therelationship between the
complementary principles, rendering that of humanity dominant.
Applied to the operation of the proportionality equation, thiswould
compel a determination that the weapon is inadmissible in war.

For example, if the medical datarelating tonapalm’scapacityto
poison or asphyxiate 232 were accepted asvalid, then napalm’suse
by definition would be unlawful. Accordingly, itisof the utmost im-
portance that there be general agreement as to the effects of a
weapon’s use. Otherwise there can neverbeagreementwith respect
to its admissibility.

In contrast, however, it is likely that the fire bomb could with-
stand a legal analysis applying the proposed criterion prohibiting
weapons which are deemed to be inherently indiscriminateintheir
effects. The discussion of the accuracy of the air delivery system
and the nonavailability of suitable alternative weapons is again
germane,233

A legal analysis applying such proposed legal criteria as the
“public conscience” and the “laws of humanity” found in the de
Martens Clause would again operateto reverse therole of the prin-
ciple of humanity over that of military necessity with the conse-
quent result of rendering the weapon illegal pursuant to the
resulting modified rule of proportionality.

Therefore, it isreadily apparent that the proposed legal criteria,
save that which would prohibit weapons having “inherently in-
discriminate” effects, would almost certainly render the fire bomb
inadmissible in combat although it is deemed permissible under
the existent legal criteria of the law of war.

UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE EFFECTS 54-55 (G. Aldrich,
Chmn.1974), copy on file in the International Law Division of The Judge Advocate
General’s School.

232Pryitt, U.S.L.W.R., supra note 214, at 41.

238 Aythorities cited notes 228-30 supra.
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2. M-16A1 Rifle (Small Calibre, High Velocity Ammunition)?3

a. The Controversy

The legality of the use in armed conflict of small calibre, high
velocity projectiles, such asthe 5.56 mm bullet fired by the M-16A1
rifle, is challenged asbeing in violation of the 1899Declaration on
Expanding Bullets??s and the prohibition against weapons which
cause unnecessary suffering.23¢ For example, the ICRC Weapons
Report concluded that small calibre, high velocity projectileswhen
fired at 800m/sec result in wounds which resemble in kind and
effect the wounds inflicted by dum-dum bullets on impact with the
human body.237

Inasmuch as small calibre, high velocity ammunition is fired
from point weapons, itisnot challenged asbeingindiscriminate.2®
However, ithas been challenged as causing unnecessary suffering
on the basis that such ammunition exceeds factors proposed as
benchmark quantifications of unnecessary suffering. These fac-
tors include a projectile muzzlevelocity in excess of 800m/sec,??? ef-

234A description of the M-16A1 rifle is at note 194 supra.

2351 AM. J. INT'L L. 155 (Supp. 1907).

236Paust, supra note 224.

237],C.R.C. WEAPONs REPORT, supra note 3, at 49. The Report's conclusion as to
small calibre, high velocity ammunition stated:

126, In recent years, certain military requirements, notably for lighter, more convenient personal
weapons for the individual soldier have led tu the development of small-calibre projectilesthat are fired
at considerably greater velocity than hitherto. Wounds from projectiles that strike the body at more
than about800m/sec differ both in degree and in kind from wounds caused by lower-velocity projectiles.
Because of the tendency of high-velocity projectiles to tumble and become deformed in the body, and to
setup especially intense hydrodynamic shock-waves. thewoundswhich they cause may resemble those
of dumdum bullets.

Id.

238.C.R.C.L.W.R., supra note 10,at 44. There was general agreement among ex-
perts that only the criterion of unnecessary suffering was material to weapons
which fire small calibre, high velocity ammunition, as such weapons are designed
for use against point targets.

2391 C.R.C. WEAPONS REPORT, supra note 3, at 38-49. The Report concluded that
small calibre, high velocity projectiles (i.e., those with striking velocities which ex-
ceed 800m/sec) cause dum-dum bullet effectsbecause of phenomena which included
high "efficiency of energy deposit," projectile tumbling, break up and cavitation
effects produced by such projectiles. Contra, | Copes, Small Calibre Projectiles, in
U.S. DEP'T OF STATE, REPORT OFTHE UNITED STATES DELEGATION TO THE CONFERENCE
OF GOVERNMENT EXPERTS ON WEAPONS THAT MAY CAUSE UNNECESSARY SUFFERING OR
HAVE INDISCRIMINATE EFFECTS 61 (G. Aldrich. Chmn. 1974), copy on fileinthe Inter-
national Law Division of TheJudge Advocate General's School [hereinafter cited as
I Copes. U.S.LW.R.].
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ficiency of energy deposit,?4° projectile tumbling,2! bullet break up
and cavitation effects produced by such projectiles,?+? and difficul-
ty of treatment due to medical inexperience in treating such
wounds in peacetime,243

b. Legality of the M-16 A1 Rifle (M-16)

Of fundamental importance to an analysis of this weapon pur-
suant to traditional norms regulating weaponry in war is an
evaluation of its military utility. Itisnoteworthy that the military
utility of the M-16 was unquestioned by all confereestothe Lucerne

240],C.R.C. WEAPONS REPORT, supra note 10,at 44. The Report concluded that the
efficiency of energy deposit for any projectile resulted from the percentage of its
available kinetic energy which ittransfers to the target on impact and described ef-
ficiency of energy deposit:

93. It is instructive to consider the case of two bullets that have the same kinetic energy but different
calibres. The bullet of the smaller calibre has the smaller weight, sothat if its kinetic energy isto equal
that of the larger bullet it must be projected at a higher velocity, for its kinetic energy is proportional to
the product of its weight and the square of its velocity. However, the velocity of the smaller bullet will
decline more rapidly as it proceeds along its trajectory so that, even if the initial kinetic energy ofthe
smaller bullet is equal to that of the larger one, this equality will not be maintained, and its energy will
fall below that of the larger bullet. If, therefore, the user wishesto securethe advantages of lighter am-
munition and lighter weapons, he must endow the lighter bullets with a greater initial velocity (though
the consequence of the square law relating velocity and kinetic energy isthat thisincrease need not be
very large). This increase in velocity tends to increase markedly the severity of the wounds inflicted by
the lighter bullets.

Id.

2411d. at 40, 44. The Report concluded that one of the principal reasonswhich caus-
ed pointed projectiles totumble end over end upon impact was projectile velocity, i.e.,
the greater the velocity, the more pronounced the tumbling effect becomes. Ad-
ditionally, the Report concluded that tumbling is caused by a projectile which has
not been properly stablized by barrel rifling.

242]d. at 46.The Report concluded that bullet break up and cavitation effects oc-
curred as to projectiles which strike with velocities in excess of 800m/sec, but not
below 800m/sec. In this regard the Report provided:

101. The wound caused by a low velocity projectilein human tissue is localized. As in the case of aknife
wound, it is only the tissue in direct contact with the projectile which is affected. Little energy is
transferred to tissues in the vicinity and the wound practically speaking is localized.

102. The situation is very different when a high velocity projectile strikes tissue. A temporary cavity is
formed behind the projectile because the tissue is thrown out at high speed radically from the projectile
by the hydrodynamic shock wave. The force with which thetissue is slung apartdependson the energy
the projectile imparts asit passes along its path. The temporary cavity reaches it maximum size about
two milliseconds after the strike, and pulsates with declining amplitude, soon shrinkingto a smaller,
permanent cavity. Asthe projectile passes, it setsup a strong shock wave inthe surrounding tissue. This
can damage blood vessels and nerves which are ata considerable distancefrom the path of the projec-
tile. Even bones at somedistance can be fractured. The shock waves sent out asthe cavity pulsates are
not so strong, but may cause some increase of the damage. The high radial force to which thetissueis
subjected when the temporary cavityisformedis themain causeofthedamageproduced by high veloci-
ty projectiles.

Id.

243]d. at 48. The Report concludes that because high velocity wounds rarely occur
in peacetime, most surgeons are unfamiliar with the specific treatment that should
be rendered, resulting in prolonged healing periods and a high risk of death.
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Conference.244 In this regard, the military utility of the M-16 was
best described by the United States. Specifically, the M-16 was,
first, effective at ranges of less than 400-450 meters, the range
within which United Statesexperiences in World WarIT and Korea
had indicated that small arms engagements would occur. Second-
ly, use of the weapon was described as permitting the heavily
burdened soldier to maintain the same degree of firepower at a
reduced weight.2¢> And finally, the M-16 allowed every soldier to
have an automatic fire capability whenever the situation required
it, while the weapon’s lighter ammunition facilitated battlefield
resupply in greater quantities, enabling the resupply of field units
for longer periods of time.24¢

Inaddition,the United Statespresentation indicated thatthe M-
16 possessed less “stopping power”2¢? than the M-14 but, at the
same time, was more accurate due to the reduction in recoil stem-
ming from the smaller projectile fired. 2¢¢ Both the M-16A1 and the
AK-47 rifles were judged far more effective than the M-14 in terms
of expected casualties per combat load. In general, they produced
two times the number of combat casualtiesthat could be produced
by the M-14.2¢° Thus, on one side of the proportionality equation,
there is clear evidence of military utility in the M-16 rifle, resulting
in an increased degree of military advantage accruing toitsuser.

Furthermore, asindicated earlier, the M-16 cannotbe challenged
ongrounds thatitisinherentlyindiscriminate.2>° The M-16, like all
rifles, is designed for point targets, and as the discussion of its
military utility above indicates, it is even more accurate than its
military predecessors.

Difficulty does arise, however, in assessing its legal status as a
weapon deemed to cause “unnecessary suffering” or to produce a
“dumdum bullet effect.” In general, this is true because of a lack of
conclusive evidence asto the effect of the M-16's 5.56 mm projectile
on impact with human tissue. For example, the 800m/sec “high
and low”251 velocity effects criterion which was suggested in the

24 C.R.C.L.W.R,, supra note 10, at 45.

2451 Staples, U.S.L.W.R.,supra note 194, at 79.

246] Staples, U.S.L.W.R.,supra note 194, at 78-79.

247]d. at 80. Stopping power refers to the probability of incapacitation given a
single hit.

248 [

240]d. at 81. This results because of the increased number of M-16 and AK-47
rounds which may be carried per combat load in comparison to the M-14. Theresult
is enhanced effectiveness.

250],C.R.C.L.W.R,, supra note 10,at 44.

251 Authorities cited notes 237 & 239 supra.
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Swedish Weapons Study?*2 and in the ICRC Weapons Report,253
was discredited early in the Lucerne Weapons Conference as a fac-
tor dispositive of unnecessary suffering.25¢ Criticism and contrary
technical data were so overwhelming that Sweden ultimately con-
ceded that the actual cut-off point could be as low as 600 m/sec.255
However, Sweden continued to insist that high velocity wounds
were extremely severe and were caused by the transonic flow
phenomenon 25

Medical evidence presented generally concluded that it was not
possible “to determine the causative agent, i.e.,, M-16, AK-47, M-14
or M-1, which created a specific wound.”25” A medical paper was
presented by Great Britain on projectile trauma which developed
the point that severe bullet wounds were common to modernrifles
generally and not exclusive to weapons firing small calibre high
velocity projectiles.258 Technical data presented by the United
Etatesindicated that such criteria asbullettumbling,break upand
cavitation effects resulted from the impact of low velocity projec-
tiles as well as high velocity projectiles.?5® Projectile tumbling was
shown to be the result primarily of strikingyaw and not velocity.260
Finally, Swedish effortsto establish “efficiency of energy deposits”
as a criterion on which the 5.56 mm bullet fired by the M-16 might
be likened to a dum-dum bullet were effectively shown to be
erroneous by a Danish report which indicated that the wounding
effect of high velocity projectiles generally was much less severe
than that of dumdum bullets.26

252SweDISH WEAPONS STUDY, supra note 4, at 117-18.

253].C.R.C. WEAPONS REPORT, supra note 3, at 49.

254] Copes, U.S.L.W.R., supra note 239.

25Dep’t of Army Message RUEKJCS/98‘19, 291521Z Oct.74,copy on fileinthe In-
ternational Affairs Division of The Office of The Judge Advocate General, Depart-
ment of the Army [hereinaftercited asIII DA MSG]; I.C.R.C.L.W.R., supra note 10,
at 43.

256]TI DA MSG, supra note 255. The “transonic flow phenomenon” has reference
to systemic physiological changes which occur as a result of being wounded by a
small calibre, high velocity projectile. In particular it relates to regional blood flow
in the vicinity of the wound. 1.C.R.C.L.W.R., supra note 10, at 43.

z37IIT DA MSG, supra note 255. Agreement was general among confereeexpertsin
thisregard, exceptthosefrom Swedenand Austria, who assertedthe view that small
calibre, high velocity wounds differ inkind and degree from those of otherweapons.

ZSSId.

259] Copes, U.S.L.W.R., supra note 239.

260]d. at 66.

217T] DA MSG, supra note 255, at 2-3. This report discussed experimentaldataon
standard 5.56 mm and 7.62 mm ammunition aswell as 7.62mm dum-dum ammuni-
tion. Conclusions reached in the report indicated that standard 7.62 mm and 5.56
mm ammunition produced comparable effectswhile those of the 7.62mm dum-dum
ammunition were substantially more severe. The report concluded that comparison
of the 5.36 mm projectile to the dum-dum was inappropriate.
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In consequence of the unsettled nature of the criteria discussed
above, it cannot be concluded thatthe M-16rifleisin contravention
of the existent legal criterion prohibiting weapons causing un-
necessary suffering. Further, it would appear that the practice of
states, with regard to modern military rifles whose medical effects
were shown tobe notunlike that of M-16, would supportthis conclu-
sion. Weapons in this latter category would, for example, include
the AK-47 and the M-14.

Moreover, the facts presented above do not support assertions
that the M-16 violates the prohibition against dum-dum bullets.
Although the United States is not a party to the 1899 Hague
Declaration on Expanding Bullets, it nevertheless regardsitself as
bound thereby in the fullest sense.262 Field Manual 27-10 is une-
quivocal in thisregard, indicating that usage has established the
inadmissibility in war of “irregularly shaped bullets. . .and the
scoring of the surfaceorthefiling off of the ends of thehard cases of

These conclusions affirming the legality of the M-16 and finding
it does not cause unnecessary suffering or have dum-dum bullet
effects, however, must be reversed if one examinesthe weapon in
terms of the aforementioned proposed factors which quantify un-
necessary suffering. Indeed, all modern military rifles would
arguably be subject to prohibition as causing unnecessary suffer-
ing or having adumdum bullet effect if subjected to evaluation un-
der these proposed quanitifers. Clearly,thisresultagainillustrates
the difficulty of formulating rules regulating weaponry while per-
mitting legitimate uses of such weapons.

3. Cluster Bomb Units (Blast and Fragmentation Weapons)?¢+
a. The Controversy

Cluster Bomb Units (CBU’s)are generally attacked as causing
unnecessary suffering or having indiscriminate effects. One
author writes, for example,that “both indesignandinitspractical
deployment, the most indiscriminate antipersonnel weapon used
in the Vietnam War was almost certainly the so-called Cluster
Bomb Unit (CBU).”285 Similarly, the ICRC Weapons Report con-
cudesthat CBU’sare “areaweapons having an obviousand uncon-

62Dep’t of Defense, OSD Corres. 17018in Rovine, Contemporary Practice of the
United States Relating to International Law,68 AM J. INT'L L. 528-30 (1974).

263FM 27-10, supra note 101,at 18.

264 A description of CBU’s is at note 195. supra.

z65Krepon, Weapons Potentially Inhumane: The Case of Cluster Bomb, 52 For
AFF Q. 595 (1974).
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trollable tendency towards indiscriminateness. . .,”26¢ and es-
timates that a single CBU-24 dropped from an altitude of 600 feet
would disperse its fragments in such amanner astokill or wound
people at a maximum effective range of 300 by 900 meters.267

Moreover, weapons in this category are condemned as causing
unnecessary suffering on the basis of such proposed factors asin-
creased mortality rates resulting from high velocity fragments,
pain and suffering resulting from multiple wounds, and increased
levels of incapacitation flowing from use of improved fragmen-
tations.258

b. Legality of CBU’s

Initially, the military utility determination relative to CBU’s
must take cognizance of the fact that historically the greatest in-
capacitator of combatants has been fragmentation munitions. In
this regard, a recent study of United States Army and Marine
casualty experience indicated that “out of 7,091 casualties in-
vestigated 4,497. . , 63%were from fragmentation munitions.”269
These statistics indicate the obvious military utility of CBU’s as
area weapons designed for use against personnel or materiel:27
CBU’s also have military utility as a highly effective means of

265]1d. at 598; I.C.R.C. WEAPONS REPORT, supra note 3, at 60.
267] C.R.C. WEAPONS REPORT, supra note 3, at 57. The Report asserted that:

137. A single 350-kg fragmentation cluster-bomb may effectively cover an area of about 300 x 900m. A
fighter bomber can carry at least four weapons of this type, and a larger aircraft many times more.
Although heavy bombers usually carry antimateriel weapons, these may have antipersonnel effects
over an area of several square kilometers per aircraft.

Id. (emphasisadded).

268Copes, Intervention— Blast and Fragmentation Weapons, in U.S. DEPT OF
STATE. REPORT OF THE UNITED SATES DELEGATION TO THE CONFERENCE OF GOVERN-
MENT EXPERTS ON WEAPONS THAT May CAUSE SUFFERING OR HAVE INDISCRIMINATE
EFFecTs 101 (G. Aldrich, Chmn. 1974), copy on filein the International Law Divi-
sion of The Judge Advocate General’s School [hereinafter cited as II Copes,
US.LW.R]

26T Vaught, U.S.L.W.R., supra note 195, at 109.

270[d. at 107. Military utility presentations given by the United States, the United
Kingdom, the Federal Republic of Germany,and France were very similar in con-
tent as to fragmentation weapons. In particular,

[tlhe points of increased area of effectiveness, fewer rounds required to achieve desired effectiveness;
reduced effects of terrain shielding; reduced logistical burdens were frequently mentioned. [It was]
further pointed out that an alternative was to use increased numbersof standard HE rounds, with more
devastating effectson personnel,with nodecrease in areawhich needed to be covered. [Federal Republic
of Germany] stated that their possession of CBU’smay actually be adeterrent to the startof hostilities.

Dep’t of Army Message RUEKJCS/8073, 111406Z Oct. 74,at 2, 3. Copyonfileinthe
International Affairs Division of The Office of The Judge Advocate General,
Department of Army [hereinafter cited as IV DA MSG.]
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engaging modem infantry, which today, due to its increased
organic firepower is able to move in widely dispersed formations
thus reducing its vulnerability to antipersonnel weaponry.?”
Moreover, it is said that the use of the CBU is cost effective, as it
reduces logistical burdens by enabling the expenditure of fewer ar-
tillery rounds.2”2 Further, it is effective in a flak suppression273role
in built up areas,?’ and its use is preferable to the use of high ex-
plosive artillery rounds which would produce a more severe effect
onpersonnelinthesameareacovered.2’s Accordingly, the feasibili-
ty of utilizing substitute weapons is not considered to be a realistic
alternative.

As has been indicated, the greatest difficulty in evaluating
CBU’s for compliance with the law of war exists with respect to
their potential for indiscriminateness. This difficulty arises
because CBU’s represent the most advanced antipersonnel
fragmentation weapons.2’¢ In short, they are highly effective.

Notwithstanding this fact, it cannot be concluded that weapons
of this type cause unnecessary suffering or are indiscriminate in
their effect, assuming they are lawfully used. Thatisto say,the use
of CBU’s does not violate existent legal criteria regulating
weaponry until the suffering and destruction resulting from their
use clearly exceed the military advantageaccruing to their user.2’?
Nor may it be concluded that CBU’s are indiscriminate, as the
evidence indicates that CBU’sare capable of accurate delivery on
their target.2™

As a consequence, they are not weapons illegal per se; rather
their legality in the conduct of hostilities is dependent on the use to
which they are put. Moreover, with respect to the legality of CBU’s
pursuant to existent legal criteria in the law of war, the practice of
states has clearly established the admissibility in war of fragment-
producing weapons, such as artillery projectiles, mines, rockets,
and hand grenades, notwithstanding the 1868 Declaration of St.
Petersburg which declared “explosive bullets” illegal in war.27®

On the other hand, adopting a test which gives primacy to the
goal of avoiding unnecessary suffering would render CBU’sinad-

2 .C.R.C.L.W.R, supra note 10, at 51.

T2l

Z1"“Flak suppression” has reference to the suppression of anti-aircraft fires.
24V DA MSG, supra note 270, at 2.

ZTild'

26See J. TOMPKINS. THE WEAPONS OF WORLD WAR 1T 112-13 (1966).

27"See Bettauer, U.S.L.W.R., supra note 10,at 23; sources cited note 129 supra.
278] Vaught, U.S.L.W.R.,supra note 195.

27%FM 27-10, supra note 101, at 18.
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missible in war, for the same reason the M-16 and the fire bomb
would be outlawed. Very simply, adoption of such factors would
render the principle of humanity dominant in the proportionality
equation, thus rendering the weapon unlawful. However, as with
the M-16 and the firebomb, medical and technical datarelatingto
the degree of sufferinganddamageresultingfromtheuse of CBU’s
remain inconclusive,2¢0 thereby making a meaningful legal
analysis of its admissibility in war highly speculative.

For example, United Statesexpertsatthe Lucerne Conferencees-
tablished that although the probability of being “hitincreases
significantly with the use of controlled fragmentationtechniges, it
does not follow, as is suggested in paragraph 124 of the ICRC
Weapons Report, that the improved fragmentation munitions’ “hit
probability and its incapacitation or kill probability will be in-
creased.”’?8!

In particular,the United Statesurged that additional factorshad
to be considered before this could reasonably be concluded. First
among these additional factors was the fact that improved
munitions were lighter and smaller than standard fragmentation
munitions. Secondly, the velocity of these smaller fragments
degraded in air more rapidly than did that of the larger fragments
thus causing lessseverewounds, and finally,theincreased number
of fragments produced by the improved munitions had to be con-
sidered on a weapon by weapon basis.282

The study presented by the United States, having considered
these factors, affirmed the contention that improved fragmenta-
tion munitions meant more hits, but noted that even with im-
provements, only 30% of the targets struck received multiple hits 283
It also concluded that the “average level of incapacitation caused
by conventional munitions was still 30% higher than that caused
by the improved munitions.”28¢

The United Stateschallenged other conclusions contained inthe
ICRC Weapons Report as well. For example, the conclusion con-
tained in paragraph 126 of the Report indicated that a person
standing 15meters from the detonation point of a CBU submuni-

280See II Copes, U.S.L.W.R., supra note 268. Mr. Copes took issue with the claim
that small multiple wounds cause more pain than substantially larger wounds, see
I.C.R.C. WEAPONS REPORT, supra, note 3,at 35 and indicated that “even if increased
pain does result it would be more than offset by the decreased average level of in-
capacitation and probability of death which occurs for wounds which result from
improved as opposed to conventional munitions.”

281].C.R.C. WEAPONS REPORT, supra note 3, at 53.

282]] Copes, U.S.L.W.R., supra note 268, at 96.

283]d. at 97.

284Id.
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tion weighing 0.5kilogram “[would] probably be hitby at leastfive
fragments, each weighing about half a gram.”285 To this allega-
tion, the United States replied that no single CBU submunition or
“bomblet” is presently capable of producing the number of
fragments required to achieve the hit probability stated in the
ICRC Weapons Report.286

Moreover, the United States took issue with the Report’s conclu-
sion concerning wounds caused by low mass, high velocity
fragments. In thisregard, United Statesdata confirmed that mass
and velocity were significantfactorsin determining the wounding
effects of such projectiles.28” However, the United States asserted
thatitsdata indicated “that the wound caused by the significantly
heavier but lower velocity, conventional munition fragment would
cause much more intensivedamagethan thefragmentfromtheim-
proved munition.”288 In fact, “using criteria developed to predict
probability of death as a function of fragment mass and velocity,
the chance of death was determined to be approximately 7 times
greater with the conventional than with the improved munition
fragment.”2%? Finally, the United States concluded that the wound
inflicted by a conventional fragment would be more painful than
that inflicted by the improved fragment, asmore tissue is affected
by the larger fragments of the conventional munition.29°

4. Scatterable Mines (Delayed-Action Time-Delayed Weapors)29?
a. The Controversy

Though delayed action weapons are not criticized as causing un-
necessary suffering, they are challenged as being inherently in-
discriminate or treacherous, if used against areas where civilian
populations and combatantsmay be in close proximity in terms of
time.292 Itisthetime-delay feature characteristic of weaponsinthis
category that enablesthem to be detonated at predetermined inter-
vals or atrandom.2#3 Additionally, such weapons may be deployed
to be activated upon contactwith thetarget,aswherealand mineis
triggered inadvertently by the foot of an unsuspecting soldier.2%
Charges of indiscriminateness and treachery, however, do not ex-

2851, C.R.C. WEAPONS REPORT, supra note 3, at 56.

28611 Copes, U.S.L.W.R.,supra note 268, at 100.

287Id, at 101.

ZSBId‘

289[d‘

ZQOId'

291A description of the scatterable mine is at note 196 supra.
2921 C.R.C. WEAPONS REPORT, supra note 3, at 68.

293]d, at 31-36.

24]d. at 32.
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tend to such situationswhere there isareasonable expectation that
employment wil affect only combatants in or near the planned
targetarea,anditisunlikely that the areawill later be occupied by
civilians 295

It is said, for example, that the deployment by air of scatter
bombs ought to be prohibited for indiscriminateness, while their
deploymentby artillery should bepermitted, being amore accurate
means of delivery.298 At the very least, say those challenging this
weapon, means of accurately recording and registering weapons
deployed in this manner must be developed.?¢”

b. Legality of Scatterable Mines

Itislikely that the legality of scatter bombs inwar may be main-
tained in the face of charges that such weapons tend to be in-
discriminate ortreacherous. First,itisnot seriously contended that
the weapon cannot be delivered on the target accurately or that it
causes unnecessary suffering. Secondly, humanitarian concerns
regarding the weapon’s potential indiscriminateness or treach-
erousness can be adequately satisfied, as the criticized qualities
may be remedied by the user without significant difficulty or ex-
pense. Scatterable mines, for example, may be constructed with
built-in self-destruct mechanisms,?98 thereby removing the danger
to thecivilian population while not adversely affectingthemilitary
advantage to user of the weapon.

However, it is important here to note that the complementary
principles of military necessity and humanity intheproportionali-
ty equation have not been affected by the operation of proposed
criteria. That is to say, the principle of military necessity remains
dominant tothat of humanity and the weapon isrendered admissi-
ble in war.

Thisissignificant because scatterableminespossess undeniable
military utility in their ability to restrict enemy movement onthe
battlefield both offensively and defensively.29¢ In addition, their

295SWEDISH WEAPONS STUDY, supra note 4, at 132.

208] C.R.C.L.W.R., supra note 10, at 67.

297Id'

2981d_

299Staples, Intervention— Time Delay Weapons,inU.S. DEP'TOF SATE, REPORTOF
THE UNITED SATES DELEGATION TO THE CONFERENCE OF GOVERNMENT EXPERTS ON
WEAPONS THAT MAY CAUSE UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE
EFFecTs 110 (G. Aldrich, Chmn. 1974), copy on file in the International Law Divi-
sion of The Judge Advocate General’s School [hereinafter cited at II Staples,
U.S.L.W.R.]. Mr. Staples commented on the military utility of scatterable mines:

A scatterable landmine system adds a new dimension tothefield of minewarfare. Properlyemployed,
scatterable landmines, both AP and antimateriel, provide the commander with a rapid, flexible, and
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use adheres to the principle of economy of force, in that com-
manders may readily deploy them with littledrain on combat troop
strength,?°° and they operate to equalize the combat power of
defending forces faced with numerically superior enemy forces.3%:

V.CONCLUSIONS AND RECOMMENDATIONS

.. . And from the prophet even unto the priest everyone
dealeth falsely.

Theyhavehealed alsothehurt of the daughter of my peo-
ple slightly, saying, Peace, peace; when there is no
peace.’0?

Many conclusions may be reached on the basis of the previous
section. Two, however, stand out as fundamental to any con-
clusions which may reasonably be drawn pertaining to legal
criteria appropriate to determine the legitimacy of modern conven-
tional weaponry in war, existent or proposed.

Inevitably,thefirst of these must bethat any legal criteriarelied
on to regulate weaponry must not operate to deny the underlying
reality of war necessitating the acquisition and development of
effective weaponry. The fact that “thereis nopeace,’?° cannot be
ignored.

Thesecondinitial conclusion, necessarily drawn fromthefirst, is
that no state confronted with possible involvement in the conduct
of hostilities can reasonably afford to adhere to legal criteria
regulating weaponry which would require that war be fought with
obsolete weapons out of anoverridingconcernforhuman suffering
or destruction of property. Quitesimply,the law of war isnot subor-
dinate to the law of humanity, nor isit likely that itwould longre-
tain its effectiveness as law if an attemptweremadeto makeit so.

effective means for disrupting the movement of enemy ground forceswhile simultaneously reducingthe
significant manpower and materiel requirements previously associated with the employment of land-
mines.

Whereas ground emplacement of mines permits some control over the enemy’sforward movement,
techniques of scatter mining allow lateral and rearward control as well. The quick responseinherentin
the scatterable mine systemallowsareastu remain mine-free forfriendly manueversuntil the last possi-
ble moment at which time mines can be employed where the enemy threat appears imminent orisac-
tually present. Fire and surveillance coverage of a mine field in enemy controlled areasmay not be con-
tinuous, but is can be provided periodically by aerial support, to include remining of areas when
necessary.

s00]d. I.C.R.C.L.W.R., supra note 10, at 67.
01T Staples, U.S.L.W.R., supra note 299.
302 Jeremiah 6:13-14 (KingJames).

BOSId.
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A. PROPOSED LEGAL CRITERIA:
THE SUBORDINATION OF THE
PRINCIPLE OF MILITARY NECESSITY
TO THAT OF HUMANITY
IN THE PROPORTIONALITY EQUATION

Inthisregard, Colonel G.I.A.D. Draper, thedistinguished British
international law scholar, recently expressed the hope that peace
on earthwill one day be achieved asaresult of the subordination of
the law of war to the law of humanity. He wrote that

(L)Theregime of human rights will comeintimetobethe normal ordering
in civil society, if war breaks out, inter- or intra-state, that regime does not
dissipate. First it isthere waiting in the background the whole time to take
over once the conflict abates. Second, a lower level of that regime then
comes into play by way of derogation made strictly necessary by the
emergency situation. That lower regime is the Law of Armed Conflicts.
Third, the Law of Armed Conflicts must be reviewed and revised in light of
the two preceding propositions. Thatreview will goin two main directions:
(1)That which cannot be strictly allowed by the Law of Armed Conflicts
stands to be condemned ifit violates the Law of Human Rights;

(2) that part of the Law of Armed Conflicts which is humanitarian in
character, quite a large part, today, needs overhaul to liftitup to the closest
proximity to the normal operation of Human Rights.20

Notwithstanding Colonel Draper’s comments, the question
remains, canthelaw of humanity reasonably berelied onto civilize
the reality of war? McDougal and Feliciano have cautioned that
“individuals of one age who seek to control posterity by misplaced
faith in the omnipotence of words of infinite abstraction are fre-
quently to be disappointed.”s This admonition becomes par-
ticularly relevant when the subordination of the law of war tothe
law of humanity is,in effect, proposed with respect tothe law of war
regulating weaponry.

In this regard, adoption of such proposals to modify the law of
war regulating weaponry as have been the subject of this article
would work just such aresult, rendering most modern conventional
weapons inadmissible in war. In particular, proposed modifica-
tionstothelaw of war regulating weaponry —new legal criteriaand
factors deemed determinative of existent criteria—if adopted,
would operate to subordinate the principle of military necessity to
that of humanity in the proportionality equation.

304Draper, supra note 78, at 181 (emphasis added).
305MC DOUGAL & FELICIANO, supra note 104, at 664.
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As aresult, such proposals would tend in their application to re-
quire the prohibition of effective weapons without appropriate
regard for legitimatemilitary requirements which might otherwise
permit their use. In consequence, states, still burdened with
legitimate military requirements for effective weaponry, would be
left with essentially two options: (1)the development of effective
substitute weaponry whose specifications were not yet directly
prohibited, or (2)open violation of the rules regulating weaponry.
In either event the purpose of the law of war regulating weaponry
would have been wholly frustrated.

Finally, even assuming that the subordination of the principle of
humanity is not deemed objectionable, a further impediment to
successful adoption of such proposals remains. Thisistrue simply
because, asthe Lucerne Weapons Conferenceamply demonstrated,
a paucity of definitive technical data presently exists to establish
the degree of suffering or indiscriminatenessthat a given weapon
might inflict. Therefore, until more is known about the actual
effects of weapons, proposals to modify the rules of war regulating
weaponry are singularly without the necessary capacity to garner
the shared interpretation of the states whose weapons they would
seek to regulate. Without agreement as to that which was to be
prohibited, binding law could not result.

In light of these factors, it issubmitted that proposals to modify
the law of war regulating weaponry should not be adopted. Adop-
tion of such proposals would restrict twentieth century warfare to
the weapons of wars past, and insure, as a result, not peace on
earth, but continued warfare without benefit of effective rules
regulating weaponry.

B. EXISTENT LEGAL CRITERIA:

UNNECESSARY SUFFERING AND
INDISCRIMINATE ATTACK

In view of the foregoing analysis, existent legal criteria
regulating weaponry, though admittedly imperfect, remain the
most appropriate means of regulating the violence incident to the
use of modern implements of war in combat. These criteria have
achieved the status of customary international law and are, as
such, binding on all states. Moreover, in contrast to proposed legal
criteria, existent legal criteria wisely do not pretentiously attempt
to legislate an end to violence in war. Rather, the proportionality
equation operating within each preserves the traditional
dominance of the principle of military necessity asagainstthat of
humanity. Accordingly, a legitimate level of violence results inci-
dent to the use of weapons for permissible military purposes, and
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effective regulation of conventional weaponry by law is achieved.
The reality of war, in essence, is recognized and accounted for.

In particular, existent legal criteriaregulating weaponry permit
theemploymentof any weapon in combat, provided that such useis
not otherwise prohibited by international law and does not inflict
excessive suffering and destruction when weighed against the
legitimate military advantage accruing to the user of the weapon
pursuant to the weapon’s use. In essence, existent legal criteria
operate to balance humanitarian concerns for suffering and
destruction on the one hand, against legitimate military re
quirements on the other. Theresultis a legitimate level of violence
in war.

Importantly,military advantage asused above, isderivedupon a
determination of the weapon’s military utility, i.e., its effec-
tiveness, and upon a determination of the military necessity oc-
casioning its use. Therefore, as the legitimate requirements of the
military situation vary with the ebb and flow of the tactical situa-
tion, so too the military advantage reasonably foreseeable as ac-
cruingtothe user of the weaponwill vary. Thisrelationship results
in fluctuating levels of permissible violence on the battlefield.
Existent legal criteria take this into consideration and operate to
render inadmissible in war only those conventional weapons
which inflict suffering or damage to property, which is“clearly’’308
needless, superfluous, or disproportionate to the military advan-
tage sought to be gained. Inclusion of the modifier “clearly” is
necessary to insure that a shared consensus may be more at-
tainable in applying the legal standard.

In conclusion, a number of recommendations arein order. First,
continued efforts to develop more knowledge pertaining to the
effects of conventional weaponry are justified. At the very least,
such efforts will result in increased technical knowledge of the
effects conventional weaponry. Perhaps this knowledge will en-
able the adoption of prohibitions or restrictions on conventional
weaponry now criticized as causing unnecessary suffering or hav-
ing indiscriminate effects. Perhaps it will not. In any event, man
will possess a weapons technology more capable of producing
militarily effective weaponry, engineered at the same time to
mitigate human suffering and damage to property to a greater
degree than is now possible.

Secondly, every effort should be made to find new means to
enhance the operation of the existentrules regulating weapons. In
this regard, the new DOD Instruction requiring a legal review of

306Bettauer, U.S.L.W.R., supra note 10, at 23.
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weaponry prior to acquisition and development affords an ex-
cellent example. Very simply, a legal review for compliance with
existent rules regulating weaponry is made mandatory at the op-
timal time for the objective application of law, — before vast sums
of money have been invested in theresearch and development of a
weapon or weapons system. Thisallows for the fullest operation of
the principle of economy of forceimplied intheprinciple of military
necessity, and servestoreinforcethe operation of the proportionali-
ty equation.

Finally, diplomatic effortstowards the adoption of uniform rules
of engagement and/or unilateral adoption of the same, together
with intensified military training in suchrules would offer another
viable alternative through which to achieve a more humane
battlefield.

In the last analysis, however, man’s struggle to restrain or
prohibit weaponry on the battlefield by law must never operateto
emasculatethe capacity of existent criteriaregulating weaponry to
permit necessary violence in war incident to legitimatemilitary re-
quirements. Similarly, man must never permit any law regulating
weaponry to ignore the practices of states, as such practices repre-
sent the best evidence of what reasonable men believe to be lawful
and necessary weapons in war. Quite simply, until man learnsto
live with his fellow man in peace and harmony, the right to per-
missible violence must be preserved if there istobe any expectation
of peace or humanity in war under the operation of law.
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EVIDENTIARY STANDARDS AND THE
RIGHT TO CROSS-EXAMINE WITNESSES
IN ADMINISTRATIVE ELIMINATION
HEARINGS*

Captain Thomas G. Tracy**

I. INTRODUCTION

Inlate 1973, the United States Court of Appeals for the Fifth Cir-
cuit struck down a municipal ordinance which barred veterans
with other than honorable discharges from holding city
employment.” Such a statute, the court held, was repugnaht to the
fourteenth amendment’s guarantees of due process and equal
protection of the laws.

In striking down the ordinance of Plaquemine, Louisiana, the
appeals court may have openedthe doortoveterans of the Vietham
War to getjobs, schooling,and other benefits that have been denied
them as a result of an undesirable discharge. The decision,
although not particularly startling, isunprecedented; and it would
appear to reject the characterization of an individual’s discharge
from military service asanacceptablebasisforarbitrarilyrefusing
him employment—at least by the gpvernment.

This judicial viewpoint representga significant departure from
the time-honored conclusion that a soldier should expect to en-
counter “substantial prejudice” in civilian life if he receives a less
than honorable discharge,?2 and perhaps a reevaluation of the in-
ferences society should draw from the nature of a serviceman’sdis-

*Thisarticle is an adaptation of athesis presented to The Judge Advocate General’s
School, U.S. Army in satisfaction of the writing requirements for the Nonresident
Judge Advocate Officer Advanced Course. The opinions and conclusions presented
herein are those of the author and do not necessarily represent the views of The
Judge Advocate General’s School or any other governmental agency.

**JAGC, USAR. B.S.B.A., 1966;J.D., 1969;A.M. (inAccountancy), 1975, University
of Missouri. Member of the Bars of Missouri and the United States Court of Military
Appeals. Captain Tracy is currently associated with the firm of Coopers& Lybrand,
Certified Public Accountants, in Kansas City, Missouri.

"Thompson v. Gallagher, 489 F.2d 443 (5th Cir. 1973).
2Jones, The Gravity of Administrative Discharges: A Legal and Empirical
Evaluation, 59 MiL. L. Rev. 1(1973).
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charge.? For years, it was an accepted fact that the military ser-
vices would be allowed a free hand in eliminating from their ranks
those found'to be unamenable to the requirements of military duty
and in characterizing their service by the type of discharge award-
ed. Such “internal” actions by the military were not considered sub-
ject to judicial review.

Today, however, the venerable system of eliminating soldiers by
administrative action and classifying their discharges as either
“good” or “bad” has sailed into rougher waters. Beginning in the
early 1960’s, congressional concern over the administrative
elimination system prompted the issuance of a Department of
Defense Directive® which added certain important procedural
rights for respondents,® and constituted asignificant changein the
direction of the administrative system. But even with this greater
degree of protection, attention is still focused onthe administrative
discharge; and today some federal courts are applying con-
stitutional standards to administrative proceedings.

The increased attention accorded administrative discharges by
the federal courts has no doubt been prompted by what some com-
mentators and judges perceive as inherent weaknesses in the
system. Critics of the system do not question the military’sright to
eliminate ineffective personnel, but rather challenge the
procedures under which servicemen receive certain types of dis-
charges, and as the Fifth Circuit decision elaborates, the effect the
discharge has on a serviceman after he leaves the military.

Criticisms of the Army’s administrative discharge system, a
system which often stigmatizes an individual by the characteriza-
tion which it gives his service, can best be analyzed by comparing
its evidentary and procedural rules to the standards mandated for
civilian proceedings which have the potential forinflicting similar

3Numerous factors which have absolutely no relationship to one’s ability [to
work in a given occupation] may lead to other than honorable discharges fromthe
military, including security considerations, sodomy, homosexuality, financial
irresponsibility and bed-wetting.” 489 F.2d at 449.

In an early decision, Reaves v. Ainsworth, 219U.S. 296 (1911), the Supreme Court
took the position that courts had no power to review administrative discharges.
That attitude was changed, however, in Harmon v. Brucker, 355 U.S. 579 (1958),
which opened the door for judicial review of the military administrative action.

5In January 1966, shortly before the Senate hearings on administrative dis-
charges reopened, the Department of Defense issued Department of Defense Direc-
tive 1332.14, dated December 1965, which provided several new procedural protec-
tions for the serviceman [hereinafter referred to as DOD Dir. 1332.14].

¢Besides prohibiting the consideration of certain types of evidence, such as pre-
service activities, and making the grounds for elimination more specific,the Direc-
tive also broadened the rights to a board hearing and to legally trained counsel in
connection with the hearing. The Directive alsoaddedtherequirements forcounsel-
ling prior to the initiation of any administrative action.
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disabilities. Should such a comparison find that the rules govern-
ing administrative discharge proceedings afford respondents in-
adequate protection in view of the potential harm, the particular
needs of the military must be analyzed to determine whether they
justify such differences. Only by creating such aframework forthe
analysis and then evaluating the procedures of the Army’s ad-
ministrative elimination system can one adequately assess the
legality and fairness of such a system.

11. THE ADMISSIBILITY OF EVIDENCE AT
AN ADMINISTRATIVE DISCHARGE
PROCEEDING

Generally speaking, judicial rules of evidence do not apply to ad-
ministrative proceedings. This is also true in the case of the ad-
ministrative elimination actions for “unfitness” and “unsuitabili-
ty” whose body of law is contained in Army regulations.’

These regulations provide rather broad guidelines for the in-
troduction of evidence at the administrative discharge hearing.
The board of officers may consider “any oral or written matter, in-
cluding hearsay, which in the minds of reasonable men is relevant

"See Army Regulations 15-6 (27 Feb. 1975)[hereinafter cited as AR 15-6] and 635-
200 (27 Aug. 1975) [hereinafter cited as AR 635-200]. The “unfitness” and “un-
suitability” actions are the two primary administrative elimination actions for
enlisted men. While itis true that both types of soldiers have characteristics which
make them undesirable for further retention on active duty, the “unfit” soldier may
be distinguished from his counterpart in that his undesirable characteristics were
basically caused through his own intention or design. The “unsuitable” soldier, on
the other hand, may be undesirable for any number of reasons, many of which do
not amount to intentional wrongdoing. With this distinction in mind, the “un-
fitness” action has seven grounds for elimination: (1) frequent incidents of a dis-
creditable nature with civil or military authorities, (2) sexual perversion, (3) drug
abuse, (4) an established pattern ofshirking, (5)an established pattern showing dis-
honorable failure to pay just debts, (6)anestablished pattern showing dishonorable
failure to contribute adequate support to dependents or failure to comply with
orders, decrees, or judgments of a civil court concerning support of dependents, and
(7) homosexuality (limited to active engagement in homosexual acts while in
military service). The “unsuitability” action has five grounds forelimination: (1)in-
aptitude, (2) character and behavior disorders, (3) apathy, (4) alcoholism, and (5?
homosexuality (limited to tendencies toward homosexual behavior without actua
engagement in homosexual acts while in military service). See generally AR 635-
200, para. 13-5. If a soldier is found to be “unsuitable” he may be either retained on
active duty, or discharged and furnished an honorable or general discharge cer-
tificate. If a soldier is found “unfit,” on the other hand, he could in addition to the
above be furnished an undesirable discharge certificate. Thus the “unfitness” ac-
tion isthe more serious of the two, because the soldier faces the possibility of receiv-
ing a less than honorable discharge. See generally AR 635-200, para. 13-23.
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and material”;® but whenever possible, the “highest quality of
evidence obtainable and available will be considered.”® In most
cases, the admissibility of evidence will be determined by these two
standards.

However, the regulations impose other “general constraints” on
the use of the administrative discharge action, which may also
have the effect of limiting the use of certain types of evidence in
special situations, such asthoseinvolving pre- and prior service ac-
tivities and situations raising questions of double jeopardy.

In general, the character of a serviceman’s discharge shall be
based solely on the member’s military record during his current
enlistment.'® So although any convictions or other evidence show-
ing preservice or prior service activities can be considered by the
board for the limited purpose of determiningwhether to discharge
the soldier or retain him in service, such evidence cannot be used to
arrive at an appropriate characterization of the discharge unless
the individual consents. No member will be considered for ad-
ministrative discharge because of conduct which has been the sub-
ject of judicial proceedings resulting in an acquittal or action hav-
ing the effect thereof.” No member will be considered for ad-

SAR 156, supra note 7, at para. 10. This provision is based upon para. IX(B) of
DOD Dir. 1332.14 (Aug. 1969) which states: “The board functions as an ad-
ministrative rather than ajudicial body. Strict rules of evidence need not be observ-
ed. However, the chairman may impose reasonable restrictions as to relevancy,
competency, and materiality of matters considered.”

°AR 156, supra note 7, at para. 9.

WAR 635-200, supra note 7, at paras. 1-7 & 1-9. The rationale behind these
provisions ofthe regulation is based on the decision in Harmon v. Brucker, 355U.S.
579 (1958), where the U.S. Supreme Court held that, despite a statutory pattern
which confers discretionary authority upon the Secretary of the Army to prescribe
the type of certificate to be given upon discharge, adischargecertificate based upon
preservice activities of a serviceman is not authorized. This principle was reaf-
firmed in para. V(B), DOD Dir. 1332.14 (Dec. 1965) by the requirement that prior
service and preservice activities not be considered in determining the type of dis-
charge certificate. However, this requirement does not apply to the decision of
whether to retain the serviceman or to separate him; in making that decision,
military authoritiesmay consider activitiesantedating the current period of service.
See para. V(C), DOD Dir. 1332.14 (Dec. 1965). Army regulations also reflect this
positionin AR 635-200, para. 1-14which states: “In determiningwhether a member
should be retained or administratively separated the individual’s entire record, in-
cluding records of non-judicial punishment imposed during a prior enlistment or
period of service, all records of conviction by court-martial and any other factors
which are material and relevant may be considered.” This exception substantially
diminishes the effectiveness of this provision in the regulation.

11If the service member has been tried and found not guilty, this determinationis
easy. However, determination of whether an action has the effect of an acquittal is
more difficult, and will be made solely by Headquarters, Department of the Army.
AR 635-200, supra note 7, at para. 1-13a. The general rule has been that jeopardy at-
taches only after the evidence has been introduced onthe merits of the case. Thus, it
has been held that no jeopardy attached where charges were dismissed on the
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ministrative discharge because of conduct which has previously
been considered by an administrative board which recommended
retention of the serviceman,'? unless a second board action is
warranted by “unusual circumstances.”® No member may be ad-
ministratively discharged for conduct which was previously con-
sidered by a court-martial empowered to adjudge a punitive dis-
charge unless “unusual circumstances” exist in the case, and
Headquarters, Department of the Army grants an express excep-
tion.1#

Taken together, these guidelines and general restraints offer the
soldier facing administrative elimination, at best, only minimal
due process protections. This will become more apparent when the
evidentiary guidelines are examined.

Generally, in order for evidence to be relevant, it must have a
logical tendency to prove or disprovethe alleged acts which would
render the soldier either “unfit” or “unsuitable” for further reten-
tion on active duty. How does this definitionapply tothe “scope” of
the evidence which may be presented at an administrative
hearing? The answer is best illustrated by an actual case. A soldier
was recommended for discharge for “character and behavior” dis-
orders, but on a subsequent review of the case, it appeared that a
question aroseduringthe original hearing on whether theintroduc-
tion of certain exhibits concerning housebreaking (for which the
respondent was never tried) would be prejudicial to his rights.
However, it could not be ascertained from the submitted file

recommendation of the Article 32investigating officer, DAJA-AL 1973/3564; where
trial was barred by the statute oflimitations, JAGA 1964/1517; orwhere amotion to
dismiss for lack of speedy trial was granted by the military judge, DAJA-AL
1970/5046.

12AR 635200, supra note 7, at para. 1-13a(2). This prohibition resulted from the
issuance of DOD Dir. 1332.14 (Dec. 1965), which prohibited a member from being
subjected to a second board action for the same conduct, unless there had beenlegal
prejudice to the rights of the respondent. In other words, only if action was taken at
the first board which was unfavorable to the respondent; and in the course of that
board his rights were substantially prejudiced, could a second board on the same
facts be held.

12AR 635200, supra note 7,at para. 1-135(3). The “unusual circumstances” excep-
tion has been interpreted to apply to the limitations enumerated in paragraph 1-
13a(1)«(3) of AR 635200.DAJA-AL 1975/3084, 10 Jan. 1975. Thisinterpretationis in
accord with paragraph V(A)7 & 8 of DOD Directive 1332.14 (19 Jan. 1966) and
overrules the position taken in DAJA-AL 1973/5082, 8 Nov. 1973, which held the
“unusual circumstances” exception to apply only to paragraph 1-13a(3) of AR 635
200. This latest opinion reaffirms the position of JAGA 1969/4132, 31 July 1969.

T4AR 635-200, supra note 7,atpara. 1-13a(3) & b(3). Unusual circumstancesshould
be something more than the nature of the member’s conduct, DAJA-AL 1972/3805,
30 Mar. 1972. 1t should be noted, however, that if an express exceptionisgranted by
Headquarters, Department of the Army, it would appear that there would be no
further prohibition andthe board would then be able to consider all the evidence, in-
cluding that previously considered by the military judge or court members.
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whether theexhibitsin questionwereinfactpresented tothe board.
In an opinion by The Judge Advocate General of the Army, the
point of relevancy was clearly set out:

However, the introduction of the exhibitsinvolvinghousebreakingcharges
would have prejudiced therights of the respondent, if they were, in fact, in-
troduced as evidence and considered by the board. Although the file con-
tained sufficient evidence to supportthe findings and recommendations of
the board without the exhibitsin question (i.e. the housebreaking charges),
if the board did consider these exhibits they may have influenced the
characterization of discharge recommended. The rules of evidence in ad-
ministrative proceedings arenotrigid, but any evidence submitted must be
relevant and material. Allegations of larceny and housebreaking were
neither material nor relevant to the question of unsuitability based on
alcoholism. Accordingly, if the exhibits were considered, the recommen-
dations of the board must be disapproved to the extentthatthey provide for
less than an honorable discharge.!?

It would be logical to assume that the requirement of relevancy
would limit the introduction of evidence to that relating to the
specific grounds for discharge, but asthe above opinion indicates,
the military position is even more liberal. If the evidence submitted
isrelevant to theissue submitted, then itisrelevant and admissible
evidence.'® Under this definition, two or more grounds for dis-
charge need not be specified to allow the introduction of evidence
showing several unrelated acts. Soin the case of the alcoholic, the
evidence of housebreaking isrelevant to the issue of “unfitness,”!’
and as such, could not be used in an “unsuitability” action. But
nothing would prevent an administrative board, in an “unfitness”
action for “drug abuse,” for example, from considering other
infractions — because both types of evidence would be relevant to
the general issue of unfitness.!8

So in practice, relevancy is not a limiting factor in an ad-
ministrative discharge action. Besides the liberal viewpoint taken

15JAGA 1967/4739, 11 Jan. 1968.Inthat case, the soldier had originally received a
general discharge.

16In an officer elimination action, the question was posed whether the evidence
cited for substandard performance of duty (oneofthe groundsforelimination)could
be submitted to a board considering elimination for moral or professional derelic-
tion (anotherground for elimination). AR 156, para. 10,requires that the evidence
submitted must be relevant to the issue presented. The view was expressed in an
opinion by The Judge Advocate General of the Army thatimproper supervisionand
failure to report for duty on time were relevant to both elimination grounds. JAGA
1968/3589, 20 Mar. 1968, citing JAGA 1967/4570, 13 Nov. 1967& JAGA 1962/3683,
28 Mar. 1962.

"Housebreaking would fall within “frequent incidents of a discreditable nature
with civil or military authorities” which is one of the grounds for an “unfitness” ac-
tion. See note 7 supra.

18Both “drug abuse” and “frequentincidentsof adiscreditable nature with civil or
military authorities” are grounds for an unfitness action. See note 7 supra.
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by the military, the two most common grounds for discharge!® are
broad enough to allow theintroduction of almost everyconceivable
type of evidence.

The other general “guideline” requires the administrative board
to consider the “highest quality of evidence obtainable and
available.” In determining what type of evidence should be con-
sidered, theregulation liststhe followingpriorities onthe quality of
evidence: (1) stipulations, (2) views and inspections, (3) sworn
testimony by witnesses appearing before the board of officers, (4)
depositions taken upon duenoticeto, and if feasible, inthe presence
of all parties, (5)affidavits, (6)original or properly identified copies
of records and documents, and (7) other writings and exhibits.?°

In the case of witnesses, there are no fixed distances or other
standards which determine availability. The regulation only
speaks of a “substantial distance”:

However, in the event amaterial witness resides or is on duty at a substan-
tial distance from the installation at which the hearing is conducted, his
evidence may be obtained by deposition, affidavit, orwritten statement.?!

Thus military witnesses who are not a “substantial distance’’
away from the hearing can be ordered to appear. Determination as
to what constitutes “substantial” would rest with the person hav-
ing the authority to order the appearance. Although the regulation
does not mention who this person would be, it can be presumed that
itwould be either the appointing authority?2 or the president of the
administrative board.

This procedure can work to the distinctadvantage of the Govern-
ment. Determination of the materiality and availability of a
witness rests with the Government. And if awitness is determined
to be either “not material” orlocated at asubstantial distance from
the installation, his or her presence is not required at the ad-
ministrative hearing (even though the witness may be under
military control) and testimony could be introduced in the form of
an unauthenticated,?® unsworn,2?4 written statement.

19The two most common grounds for discharge are “frequent incidents of a dis-
creditable nature with civil or military authorities” (listed as a ground for an “un-
fitness” action) and “character and behavior disorders” (listed as a ground for an
“unsuitability” action). See note 7 supra. By definition, it is obvious that both
grounds are extremely broad.

20AR 15-6, supra note 7,at para. 9.

21]d. at para. 13b.

22The appointing authority is the commander who has the authority to appoint
the board of officers. See AR 635-200, supra note 7, at para. 13-4b & c.

23Tn case of documentary evidence, the regulations only require authenticationin
the case of copies of official records and documents. See AR 156, supra note 7, at
para. 13b. There is no requirement to authenticate other affidavits or written
statements of witnesses.

24There is no requirement in the regulations that written statements be sworn to
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It should also be noted that the “substantial distance” test only
applies tomilitary witnesses. The administrativeboard has no sub-
poena powers over civilian witnesses, and can only invite them to
appear at the hearing. Therefore, if a witness refuses, the Govern-
ment must normally acceptinferior evidence, usually inthe form of
a written statement.

Thusthe regulations offer no absolute right of confrontation and
cross-examination. Whatever right a soldier has to confront and
cross-examine adverse witnesses is determined by the quality of
evidence presented at his administrative hearing. Even if the
soldier is able to overcome the lack of confrontation and cross-
examination, which in itself may present a difficult barrier to
preparing his defense, he may be faced with several other problems
at the hearing. For example, the regulations provide that both the
respondent and other witnesses shall be afforded fifth amendment
protection against self-incrimination at the hearing;? but this
protection only extends to testimony presented before the board of
officers, and does not apply to prehearing statements.?® There is
alsono limitation on the use of evidence obtained astheresult of an
illegal search or seizure,?’” and hearsay, opinion and conjecture
may be freely considered.?

111 AN ANALYSIS OF PROCEDURAL
DUE PROCESS

Even keeping the distinction between criminal prosecutions and
administrative actions clearly in mind, certain of the evidentiary
rules which apply to administrative discharge proceedings appear
more troublesome than others. The absence of an absolute right for
the serviceman to confront and cross-examine all adverse

before a person authorized to administer oaths. For that matter, the statements do
not even have to be notarized.

AR 156, supra note 7, at para. 13.

2%6Pre-hearing Statements are not protected by the fairness concept. JAGA
196913370.

2?The regulations are silent on the treatment of this type of evidence. One of the
few courts to hold that such evidence should not be allowed at an administrative
hearing was a federal district courtinCrawford v. Davis, 249F. Supp.943(E.D. Pa.),
cert. denied, 393 U.S. 921 (1966).1n that case substantial evidence was offered to es-
tablish the fact that a search of the plaintiffs desk was effected without probable
cause. On those facts, the court held that the product of the search should not have
been presented to the board of officers. Id. at 949. However, the courtrefused to apply
the “fruit of the poisonous tree” doctrine and hold that theillegality of the original
search permeated all subsequent proceedings.

28AR 156,supranote 7,atpara. 10allowstheintroduction of hearsay. Theonly ap-
parent limitation placed on conjecture is the general requirement that the findings
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witnesses, recognized in criminal proceedings,?® appears to violate
fundamental conceptions of due process of law.?° It therefore isim-
portant to considerwhether thisright, under current constitutional
interpretation, adheres to persons involved in administrative
hearings generally, and more particularly to individuals undergo-
ing administrative discharge procedures.

A.DEVELOPING CASE LAW

Since early times, it has been awell established principle that an
individual has no constitutionally protected right to government
employment?! or to military status.32 Because of this, courts were
reluctant tointerfere with governmentdismissal actions. However,
in alandmark case, the U.S. Supreme Courtin Greenev. McElroy3?
held that Greene’s security clearanceshould not have been revoked
without affording him the right to examine the derogatory infor-
mation used against him.

Greene was an engineer, employed as manager of a private cor-
poration which was engaged in developing and producing
classified goods for the military. He was deprived of his security
clearance by procedures which denied him accessto much ofthein-
formation adverse to him, and which afforded him no opportunity
to confront and cross-examine witnesses againsthim. Astheresult
of the loss of his clearance, the corporation discharged him and he
was unable to obtain further employment as an aeronautical
engineer.

Although the ruling was narrowly applied tothe “security” area,
the Supreme Court, by way of dicta, implied that traditional rights
of confrontation and cross-examination (guaranteed to an accused
at a criminal proceeding) should be applied in those situations
where government action seriously injures the individual®* and

of the board be based substantially on fact and not rumor. However, this does not
prevent its introduction per se.
( 29B13uton v. United States, 391 U.S. 123 (1968);Pointer v. Texas, 380 U.S. 400
1965).

30For a general discussion of compliance with procedural due process in ad-
ministrative hearings, see Smalkin, Administrative Separations: The Old Order
Changeth, THE Army LAWYER ,May 1974, at 8.
( 31Bz;iley v. Richardson, 182 F.2d 46 (D.C. Cir.), aff'd per curiam, 341 U.S. 918
1951).

32Reaves v. Ainsworth, 219 U.S. 296,304 (1911);Beard v. Stahr, 200 F. Supp. 766
(D.D.C. 1961). vacated per curiamwith directions to dismiss as premature, 370 U.S.
41 (1962);cf. Creary v. Weeks, 259 U.S. 336 (1922).

33360 U.S. 474 (1959).

34]d. at 496-97. The Court stated that “[ Wlhere governmental action injures anin-
dividual, and the reasonableness of the action depends on fact findings, the
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Congress (or the President if he is the sole authority) has not ex-
pressly legislated to the contrary.?

Theideathat “injury” must be presentisimportant. In Cafeteria
and Restaurant Workers Union v. McElroy,? a post-Greene deci-
sion,the Supreme Court held that ashort-order cookemployed by a
concessionaire on a government installation had no due process
right to disclosure of the reason for the withdrawal of her security
badge, even though such loss resulted in unemployment. However,
the two cases are not inconsistent. In the Cafeteria Workers case
there was no “badge of disloyalty or infamy, with attendant
foreclosure from other employment.”3” So unless injury is a factor,
due process is not normally required in a dismissal action.

The first court to consider Greene in a military situationwas the
U.S. Court of Appeals for the District of Columbia Circuit. In com-
panion cases,?8 the court narrowly applied the ruling in Greeneto a
similar factual situation involving inactive reservists. In both
cases, the reservists, who had received discharges under less than
honorable conditions for engaging in subversive conduct while in
an inactive status, were denied access to certain classified informa-
tion that was used against them. The court refused to accord the
Secretary of the Navy the right to issue a punitive discharge to an
inactive reservist on the basis of secretinformation merely by fair
implication from general statutes or the nature of the military es-
tablishment.

Using the rationale of Greene as the underlying basis for its deci-
sion,the courtimplied through dictathat traditional due process re-
quirements should be afforded a military respondent in any ad-

evidence used to prove the Government’s case must be disclosed totheindividual so
that he has an opportunity to show it is untrue.” Id. at 496. This is obviously the
“narrow” part of the ruling. Here, the Court was concerned about the government’s
failureto show Greene much of the evidence because it was classified. However, the
Court went on to say “we have formalized these protections in the requirements of
confrontation and cross-examination. . . .not only in criminal cases . . .but also
in all types of cases where administrative and regulatory actions were under
scrutiny” citing Southern R. Co. v. Virginia, 290 U.S. 190 (1933); Ohio Bell
Telephone v. Public Commission, 301 U.8. 292 (1937);Morgan v. United States, 304
EJ.S. %(1938);Carter v. Kubler, 320 U.8. 243 (1943);Reilly v. Pinkus, 338 U.S. 269
1949).

35360 U.S. at 500-07. The decision implies that where traditional rights should be
afforded the respondentin aspecific action, denial of these rights must be explicitly
spelled out, i.e., . , .they must be made explicitly to assurethatindividualsarenot
deprived of cherished rights under procedures not actually authorized.” 360 U.S.at
507. See also Peters v. Hobby, 349 U.S. 331 (1955).

36367 U.S. 886 (1961).

37]1d. at 898.

%¢Bland v. Connally, 293 F.2d 852 (D.C. Cir. 1961); Davis v. Stahr, 293 F.2d 860
(D.C. Cir. 1961). Both cases were decided on June 15, 1961.
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ministrative action which could result in the issuance of an un-
desirable discharge:

It must be conceded that any discharge characterized as less than
honorable will result in serious injury. . . .[Wle seriously doubt that the
Constitution would condone the infliction of suchinjury,inthe serviceof an
interest so relatively weak, without the protection of the right of confron-
tation.®®

In Greene,the U.S. Supreme Courtwas primarily concerned with
the disruption of Greene’s employment process and his inability to
obtain further employment. Thus, it was the establishment of ac-
tual damages to Greene himself that formed a basis for itsopinion.
The appeals court, onthe other hand, appeared to be more concern-
ed-with the entire system which could result in the issuance of a
derogatory discharge.*® In this respect, the decisions seem to go
beyond the holding in Greene by questioning the Navy’sright to
“punish or label”#' individuals, rather than the effect of a
procedure on a particular appellant.*2

The question of the applicability of Greene with respect to
military discharge proceedings did not reach the Supreme Court
until May 1962. In Beard v. Stahr,*® a board of inquiry and the
board of review had recommended that the petitioner be ad-
ministratively dismissed and furnished a general discharge cer-
tificate.¢ However, before the final determination was made, the

39293 F.2d at 858.

4The appeals court did not question the procedures followed for elimination and
issuance of a non derogatory discharge. “Whatis challengedistheright of the serv-
ice to introduce the element of punishment or ‘labeling’intotheinvoluntary separa-
tion, by characterizing the discharge derogatorily.” Id. at 858. The court dis-
tinguished the facts in Bailey v. Richardson and Greene u. McElroy where the chief
injury lay in the disruption of the employment relationship. “Unlike the above, this
case presents asituationinwhich the Government can effectseparationwithoutin-
jury to the person discharged.” Id.

41293 F.2d at 858.

+2In an “unfitness” action, the respondent can be discharged with a less than
honorable discharge. But the board has other options availabletoit. It can either re-
tain the serviceman on active duty or discharge himwith a general or honorable dis-
charge. Applying the Greene rationale, the serviceman would have to show actual
receipt of alessthan honorable dischargein order to have standingtoarguethat due
process rights were denied him. However, the appeals court seems more inclined to
require due process at any “unfitness” action because of the serviceman’s possibili-
ty of receiving alessthan honorable discharge. Practically speaking, thereis noreal
difference. The District of Columbia Circuit normally requires the military
petitioner to “exhaust his administrative remedies” before seeking relief from the
court. Sohm v. Fowler, 365 F.2d 915 (D.C. Cir. 1966). Therefore, the serviceman
would have had to have received a discharge and have exhausted his administrative
remedies before the court would entertain the petition.

43370 U.S. 41 (1962)

+In a case involving an officer, field boards have no power to discharge the in-
dividual. The board of inquiry considers the evidence and makes recommendations
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officer petitioned the court to enjoin the Secretary from deter-
mining that he should be removed. He contended that the
proceedings were unconstitutional because they deprived him of of-
fice and retirement benefits without due process of law.

A divided court held that the action was premature and dismiss-
ed it on procedural grounds, thus leaving the constitutional ques-
tion unanswered.*> But the dissenting views of Justices Black and
Douglas are noteworthy. Feeling that the case was ripe forre-
view,*6 both Justices would have applied Greene to the military
situation*” because of the “stigmatic” effect of a less than
honorable discharge.4®

The rationale of the minority becomes confusing on this point.
Common military usage of the term “less than honorable” dis-
charge implies an undesirable discharge. Butin the Beardcase, the
officer was contesting receipt of a general discharge, which is nor-
mally considered to be under honorable conditions. Interpreting
the rationale in light of the factual situation leadsto the conclusion
that the minority were referring to any discharge other than
honorable per se. If thisconclusionistrue,thenthe dissenting opin-
ion has been the most liberal interpretation of Greene to date.

Reluctance by the majority of the Court to rule on the con-
stitutional issue in Beard did not seem to undermine the general
rationale of Greene with respect to administrative discharges, but

to the Service Secretary. The file is reviewed by the board of review before the
Secretary takes any action on the case.

*The Court reasoned that because the Secretary had not made an actual deter-
mination, there was no actual damage to the petitioner. And even if such a deter-
mination had been made, the petitioner had certain appellate procedures available
to him. Thus the Court applied the “ripeness” and “exhaustion of administrative
remedies” doctrines to skirt the constitutional issue.

*6“If declaratory relief will be accorded [citingBland v. Connally, 293 F.2d 852
(D.C.Cir. 1951)] this action for an injunction is timely to prevent an injustice.” 370
U.S. at 43.

47 Confrontation and cross-examination rights are vital when one’s employment rights are involved

[citing Green v. McElroy]. . . Faceless informers are often effective if thel: need not take the stand. A
fair hearing requires the production of the accuser so that cross-examination can test his characterand
reliability.

Id. A year later, in Williams v. Zuckert, 371U S . 531(1963), the petitionerwasheld to
have lost his confrontation and cross-examination rights by waiting too longto call
witnesses for cross-examination. Again, Justices Black and Douglas dissented,
stating that they would hold that there is a constitutional right of cross-
examination because of the “stigma” of a less than honorable discharge.

48We think that it must be conceded that any dischargecharacterized as lessthan honorable will result in
serious injury. It not only meansthe loss ofnumerous benetitsin both the federal and state systems. but
it also results in an unmistakable social stigma which limits the opportunities for both public and
pnvate employment

370 U.S. at 44, quoting Bland v. Connally, 293 F.2d 852, 858 (D.C. Cir. 1961).
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the lack of clear guidelines has caused a diversity of opinionin the
lower federal courts. In 1961, the U.S. Court of Appeals for the
Fourth Circuit considered the issue in Reed v. Franke.*® In that
case, Reed had been eliminated from the service for unsuitability
because of alcohol problems, and he challenged the discharge on
the ground that his due process rights had been violated. Relying
on the ruling in Greene, Reed argued that the regulations govern-
ing administrative discharges, which do not provide for full due
process rights, were not valid without the express authority of
either the President or Congress.

After considering the issue, the court held that Greene did not
apply because Congress had impliedly approved the lack of due
process features by establishing an adequate appellate
procedure.?° |n its decision, the court stated:

A fact finding hearing prior to discharge is one way to protect plaintiffs
rights, but itis not the only means of protection, and Congress has provided
otherways of preventinginjustices and correcting errorsin connection with
military discharges. By statute, Reed is provided an opportunity to avoid
the injury he claims he will suffer when the discharge becomes effective.:’

In reaching this decision, the court avoided the constitutional
issue,?2 and seemed to disregard the constitutional implications of
Greene. In this respect, the rationale of the appeals court seems
faulty. Despite Greene’s intimation that due process rights are
triggered atthe moment the “injury” occurs (Le.in amilitary situa-
tion, when a person receives a derogatory discharge), the court of
appealsindicated that due process will be satisfied if an actual “in-
jury” can subsequently be corrected by administrative
proceedings. The court could have easily avoided its difficulty in
reconciling its decision with Greene by dismissing the action on
procedural grounds. Since Reed’s case had not yet been reviewed,
the court could have dismissed the action as “premature,” relying
onthe “exhaustion of administrative remedies’’ doctrine. This posi-
tion has been taken by the U.S. Courts of Appeals for the Third,??

45298 F.2d 17 (4th Cir. 1961).

50“We do not find Greene controlling here.” Id. at 26.

511d. at 27.

52¢[W]e follow the accepted judicial practice of avoiding the resolution of con-
stitutional issues where an alternative ground for disposing of the caseis present.”
Id.

53In Nelson v. Miller, 373 F.2d 474(3d Cir.1967),an electrician’s mate sought anin-
junction torestrain the Navy from discharging him forhomosexuality. Although he
received an honorable discharge, there was considerable testimony tothe effectthat
hewouldreceive substantial prejudice because of the homosexual taint, even though
the discharge was honorable. The court found that sinceit was honorable, damage
to Nelson was minimized. The factthat Nelson wasnot “stigmatized” by alessthan
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Fifth,5¢ and Tenth Circuits.5%

In 1967,the U.S. Court of Appeals for the District of Columbia
Circuit took a different approach. In Brown u. Gamage,’8 an Air
Force officer who had been discharged from active duty for falsify-
ing official weather reports challenged his separation on the
ground that he had been denied the opportunity to confront and
cross-examine adverse witnesses. The court ruled that sixth
amendmentrights of confrontation and cross-examination did not
apply to administrative proceedings, since by specific language,
they applied “in all criminal proceedings,”” and then reversed the
district court’s ruling that the lack of confrontation and cross-
examination had denied Gamage a “fair hearing.” The facts
revealed that his removal from the service was based in part on af-
fidavits from four former servicemen who stated that Gamage had
ordered them to falsify certain weather reports.

At first glance, the decision appearsto be markedly inconsistent
with the court’s earlier ruling in Bland.5” But it should be pointed
out that Gamage received an honorable discharge, which would
not create the “stigma” that concerned the courtintheearlier case.
Therefore, the decision does not seem to overrule the court’searlier
view that due process requirements should apply where a serv-
iceman could receive a less than honorable discharge.

Two other courts, the Second Circuit and the Court of Claims
have followed this viewpoint, and have impliedthat Greene’slogic
would apply when the “stigma” of an undesirable dischargeisin-
volved.

The Second Circuit in Birnbaum u. Trussel’® held that a suf-
ficient “injury to a public employee” existed to require due process
protections where a physician was discharged for alleged anti-
Negro bias. The court, citing Greene u. McElroy, stated that
“whenever there is a substantial interest, other than employment

honorable discharge could have had abearing onthe court’sultimate decision, but
invocation of the “failure to exhaust administrative remedies” doctrine becomes
clear where the court states that “‘constitutionalinquiry into these matters may be
made unnecessary by answers at a military level.” 373 F.2d at 480.

3McCurdy V. Zuckert, 359 F.2d 491 (5th Cir.), cert. denied, 385 U.S. 903 (1966);
Standford v. United States, 413F.2d 1048(5th Cir. 1969);Tuggle v. Brown, 362 F.2d
801 (5th Cir.), cert. denied, 385 U.S. 941 (1966).

55Bard v. Seamons, 507 F.2d 765 (10th Cir. 1975).

56377 F.2d 154 (D.C. Cir. 1967), cert. denied, 389 U.S. 858 (1968).

57In the earlier case, the D.C. C'rcuit stated:“[W]e seriously doubt that the Con-
stitution would condone the infliction of such injury in the service of aninterest so
relatively weak, without the protection of the right of confrontation.” Bland v.Con-
nally, 293 F.2d 852, 858 (D.C. Cir. 1961).

58371 F.2d 672 (2d Cir. 1366).
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by the state, involved in the discharge of a public employee, he can
be removed neither on arbitrary grounds nor without a procedure
calculated to determine whether legitimate grounds exist.”’3® The
court then noted that most of the cases had involved security
classifications and accusations of disloyalty, however, “the princi-
ple announced isapplicable . . .because the potential injurytothe
public employee is similar.”’6

The Court of Claims has broadly read Greene as providing that
the Government

cannot, without permitting cross-examination and confrontation of
adverse witnesses, take detrimental action against a person’s substantial
interests on loyalty or security grounds— unless, at the least, Congress [or
the President] has expressly authorized the lesser procedure.®!

In Garrott a postal employee who was being removed onthe basis
of certain allegations concerning his loyalty to the United States
waived appearance atthe board hearing. When he later applied for
his annuity at age 62 (he had accumulated enough time foran an-
nuity at the time of his dismissal)itwas denied onthe groundsthat
he had either given false information or had concealed material
facts with respect to his association with subversive organizations
and activities atthe time of his employment. The court awarded the
plaintiff summary judgment, entitling him to his annuity.

Then in Connv. United States,52 the court discussed the stigma
attachedto alessthan honorable discharge. Connwas discharged
from the Marines with an undesirable discharge asthe result of an
accident in Haiti, where a pedestrian was Kkilled. At his ad-
ministrative hearing, only the ex parte statement of the in-
vestigating officer, containing the unsworn statements of
witnesses, was considered. The court noted that

to the public generally, a less-than-honorable discharge carries the damag-
ing implication that an individual has been declared unfit for retention in
the Armed Forces . . . .[T]o the individual himself. . .[it] constitutes a
blemish which will forever attach to his record of performance.5

The court then added: “All of this demands that judicial review
focus with scrupulous care upon severancefromthe armedservices

»9]d. at 678.

60]d. at 678-79. Applying this principle to the military administrative discharge
system might be more difficult though. The appellate court has required a military
petitioner to exhaust his administrative remedies before seeking relief from the
federal courts. See Michaelson v. Herren, 242 F.2d 693 (2d Cir. 1957).

&iGarrott v. United States, 340 F.2d 615, 618 (Ct. Cl. 1965).

62376 F.2d 878 (Ct. Cl. 1966).

63]d. at 881.
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with a less-than-honorable administrative discharge . . . [T]he
fundamentals comprising due process must be honored both in
letter and spirit.”’64

The U.S. Court of Appeals for the Ninth Circuit, on the other
hand, has adopted the more restrictive “fundamental fairness”
concept in applying Greene to the military situation. In Grimm v.
Brown,% the appellate court upheld a lower court’s determination
that the officer involved was denied a “fair and impartial’’
hearing.®¢ Grimm’s administrative discharge was based substan-
tially on an ex parte report of investigation, conducted by the Air
Force’s Office of Security Investigation, which concluded that he
had breached security regulations by discussing classified infor-
mation with unauthorized personnel. At the hearing, he was
neither provided a copy of the investigation nor informed of the
source of information it contained. In declaring the proceedings a
nullity, the district court elaborated on the principles of fundamen-
tal fairness:

In administrative hearings, the primary concern of the courts has been to
guarantee the element of fairnesswhich is involved in a full disclosure of
charges and adverse statements with the identification of the sources, so
that the accused may effectively prepare an adequate defense.®”

Thedoctrine of “fundamental fairness” can betraced back tothe
Supreme Court’s decision in Burns v. Wilson,®® where the Court
held that the due process clause of the fifth amendment protects
military personnel from “crude injustices” and “lack of rudimen-
tary fairness” in courts-martial proceedings. Since then, the doc-
trine has been applied by some federal courts to the administrative
area.s

64]d.

63449 F.2d 634 (9th Cir. 1971).The appellate court reaffirmed this principle in
Denton v. Secretary of the Air Force, 483 F.2d 21 (9th Cir. 1973).1In that case, one
finding of the board was based entirely on the ex parte statement of a witness
(Wyse). The court stated: “[I]f the finding stood alone, we might reverse because
Denton had no chance to cross-examine Wyse [citing Greene].”483 F.2d at 28.

%The lower court’s decision is reported at 291 F. Supp. 1011 (N.D. Cal. 1968).

671d. at 1014 (emphasisadded). The court cited Greene v. McElroy and Brown v.
Gamage for this proposition.

62346 U.S. 137(1953).

8The “fundamental fairness” doctrine is best illustrated by the district court’s
opinion in Gamage v. Zuckert, Civil No. 1124-64 (D.D.C.,Nov. 9,1965).Judge Holt-
zoff held that the requirements of a “fair hearing” barred the use in evidence of ex
parte accusatory statementsof witnesses who are not produced to testify orally or by
deposition. The statute under which the separation had been initiated required a
“fair and impartial hearing” (10U.S.C. § 8782 (b) (1964)), and the court concluded
that confrontation of witnesses is a vital part of a “fair hearing.” But note that this
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Rights afforded to servicemen under this doctrine however,
appear to be more restricted than the broad rights of confrontation
and cross-examination implied by Greene.In most caseswherethe
respondentwas denied a “fair and impartial” hearing, the Govern-
ment either considered “secret” evidence which was not furnished
to the serviceman,™ or affidavits of witnesses who couldhave been
present at the board hearing.” Therefore, the doctrine of “fun-
damental fairness” doesnot proposeto guarantee an absoluteright
of confrontation and cross-examination of witnesses, even if the
government action could seriously injure theindividual. Itappears
to be limited to those situationswhere the Government could either
turn over the documentary evidence or require the presence of the
witness at the board hearing.”?

Case law in the early 1960’s led earlier writers to conclude that
the federal courts were shifting away from the general concept of
“fundamental fairness” to the more specific constitutional
provisions.” However, it now appears that the doctrine of “fun-
damental fairness” is the rationale most used by the courts in
granting equitablerelief to the military petitioner, and will play a
significantrole in future administrative law decisions. Today, the
main proponents of this doctrine appear to be the U.S. Court of
Appeals for the Ninth Circuit and perhaps the U.S. Court of
Claims.™

holding was not accepted by the US. Court of Appeals for the District of Columbia
Circuit, and that court overruled the decision in Brown v. Gamage.

7°Grimm v. Brown, 449 F.2d 654 (9th Cir. 1971).See also Glidden v. United States,
185Ct. C1.515(1968)(undesirable discharge for fellatio). In Glidden the respondent
was fortunate enough to get a summary of the investigative report.

"In Cason v. United States, 471 F.2d 1225(Ct. Cl. 1973), the petitioner alleged
procedural mishandling and noncompliance with regulations in effecting his dis-
charge. At the hearing, the only evidence presented by the Navy and considered by
the board consisted of uncorroborated written statements of his accusers who were
not made available for cross-examination, despitetheir presence in the local areaon
active duty, and the introduction of atranscription of a taperecording, although the
respondent demanded that the complete tape be produced. The court held that the
Navy violated its own regulations (see 32 C.F.R. § 730.15 (1962))which gave the
respondent at an administrative hearing the right to examine all witnesses.

2“Fundamental fairness” apparently would not bar the use of an affidavit con-
taining the testimony of a witness who could not be produced to testify at the hear-
ing. This would be the main difference between an absolute right of confrontation
and cross-examination and the somewhat “limited” right under the “fundamental
fairness” doctrine.

73See, e.g., Lane, Evidence and the Administrative Discharge Board, 55 MiL. L.
Rev. 95, 113(1972).

74In examining Cason v. United States, Glidden v. United States, and Clackum v.
United States, 148 Ct. Cl. 404 (1960) (discharge for homosexualty) one must dis-
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The most conservative position taken by an appellate court has
been inthe Sixth Circuit. In Crowe v. Clifford,”™ a Captain petition-
ed the court after receiving a less than honorable discharge for
alcohol abuse. Inreaching its decision, the court held thatrights of
confrontation and cross-examination were not applicable to ad-
ministrative proceedings.

And appellant’s suggestions that these procedures do not comport with
federal constitutional provisionsrequiringconfrontation of witnesses, and
federal courtrulings strictly limiting the admissibility of hearsay evidence
miss the point that these principles which govern criminal trials are not
applicable to administrative discharge proceedings of the nature of the
present case.™

Theappealscourtmissed the point, however,when it cited Brown
v. Gamage as controlling authority for the above proposition. An
analysis of that decision reveals that Gamage had received an
honorable discharge and was entitled to his retirement pay; and
the decision to be based upon the fact that no “stigma” had at-
tached to Gamage’sseparation. In asituationinvolving alessthan
honorable discharge (such as Crowe received), the D.C. Circuit
would be more inclined to require full due process.”” Also, in
limiting itself to the provisions of the sixth amendment, the U.S.
Court of Appeals for the Sixth Circuit seems to have ignored the
broader application of due process rights under the fifth amend-
ment which were outlined by the Supreme Court in Greene.

Analysis of these appellate decisions cannot dissolve the confu-
sion or propose any controlling axioms of administrative law with
respect todischarge proceedings. One unescapable but unfortunate
conclusion isthatthe quantum of equity, orlack thereof, provided a
petitioner depends upon the judicial forum or circuit in which he
brings suit. For example, soldiers stationed in certain judicial cir-
cuits could expect to fare much better than servicemen in the Sixth
Circuit, should they choose to petition the federal courtsfor review.

tinguish between government conduct in violation of constitutional rights and
government conduct which violates fairness. At least one writerhas concluded that
the latter would be more prevalent in these cases. See Lane, supra note 73. The
court’s language in the Conn case strongly indicates that the U.S. Court of Claims
could require full due process rights in cases where the serviceman receives a less
than honorable discharge. See note 67 supra. Therefore, it is difficult to judge
whether the U.S. Court of Claims has adopted the “fundamental fairness” concept,
orwould require full due process. For a recent case notrelated to theissue of confron-
tation and cross-examination, but involving a “stigmatic” discharge, see Carterv.
United States, 509 F.2d 1150 (Ct. Cl. 1975).

75455 F.2d 945 (6th Cir. 1972).

61d. at 947.

"7See note 57.

166



19761 PROCEDURAL RIGHTS IN ELIMINATION HEARINGS

To make matters worse, there are also varying procedural re-
quirements, ranging from full exhaustion of administration
remedies?® to perhaps no exhausiton requirement at all.”

In light of this, national standardswould certainly be desirable.
But even assuming that such standards could be established, one
central question still remains. Should a military respondent be en-
titled to an absolute right of confrontation and cross-examination
of government witnesses?

B. ARGUMENT FOR FULL DUE PROCESS

Despitethe factthatthereluctance of theSupreme Courtto decide
the issue has caused a diversity of opinion in the lower federal
courts, there isstill alogical argumentthat full due process should
be appliedtothe administrative proceeding, assumingthatcivilian
standards can be applied to the military situation.

Past decisions support the inference that the courts will
“balance” the respective interests whenever the governmental in-
terestin asummary-type administrativeadjudicationclasheswith
the respondent’s interest in avoiding resultant “injury.”8° In this
balancing process, however, the extent of such “injury” to the in-
dividual appears to be the most important factor in determining
both “standing” to seek judicial relief, and ultimately the extent to
which due process should be applied.®! It is also clear from the
decisions that if the administrative action involves an adjudica-
tion of fact, one of these due process considerations is the right of
confrontation and cross-examinatidn of witnesses.3?

In applying this “balancing” test to civilian cases, the Supreme
Court has held that confrontation and cross-examination should
be afforded wherethereis aquasi-criminal adjudication,®3 orwhere

78See Standford v. United States, 413F.2d 1048(5th Cir. 1969); Tuggle v. Brown,
362F.2d 801(5thCir.),cert. denied, 385U.S. 941(1966); McCurdy v. Zuckert,359 F.2d
491 (5th Cir.), cert. denied, 385U S. 903 (1966); Michaelsonv.Herren,242 F.2d 693(2d
Cir. 1957);Marshall v. Wyman, 132 F. Supp. 169 (N.D. Cal. 1955).

0gden v. Zuckert, 298 F.2d 312 (D.C. Cir. 1961).

8The balancingtestis clearly formulatedin Goldberg v. Kelly, 379U.S. 254 (1970).
Accord, Cafeteria & Restaurant Workers Unionwv. McElroy where the Court stated:
“Consideration of what procedures due process may require must beginwith a deter-
mination of the precise nature of the government function involved aswell as of the
private interest that has been affected by the government action.” 367 U.S. at 895.

81Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 168 (1951).

82Greene V. McElroy, 360 U.S. 474 (1959).Cf. Willner v. Committee on Character &
Flistﬁg)ss, 373 U.S. 96, 103-04 (1963); ICC v. Lousiville & N.R. Co., 227 U.S. 88, 93-94
( .

”Jenkins v. McKeithen, 395U.8, 411 (1969) (labor-managementinvestigationsto
determine whether criminal activity had taken place).
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the action could either substantially deprive an individual of the
opportunity to seek employmentin his chosen field®* or to receive
statutory benefits which he would otherwise be entitled to receive
under public law.8?

Inthe military situation, itis easy tovisualize anadministrative
board acting as a quasi-criminal adjudicatory body. Certain
grounds for discharge can also constitute criminal conduct. For ex-
ample, homosexuality and sexual perversion, both grounds for ad-
ministrative discharge,®® are considered crimes in many state
jurisdictions. And certainly, early release from the service will
deprive an individual of statutory benefits which would otherwise
be available to him under public law. But perhaps the most viable
argument isthe alleged “stigmatic” effect of a less than honorable
discharge, which invariable impedes the opportunity to gain any
worthwhile civilian employment.®? In view of these facts, the “in-
jury” criterion seems to be satisfied.

C.BALANCING OF INTERESTS:
THE DOCTRINE OF MILITARY NECESSITY

However, in order to achieve a proper “balancing” effect, the in-
terest of the Government must also be examined. Just as minimal
due process cannot adequately serve the needs of the individual
soldier, full due process cannot adequately serve the needs of the
military.

The most serious flaw would be the effect of depriving the
military, in certain situations, of the ability to eliminate people un-
suited to its needs. For example, a situation could arise where a
soldier has dishonorablyrefusedto pay hisjustdebts. If evidence of
this fact were totally based upon written communication with out
of state businesses, then the requirement of full confrontation and
cross-examination could seriouslyimpedethe eliminationprocess.

Other problems are also attendant upon incorporating full due
process into administrative proceedings. In many cases, such a
procedure would be counterproductive because of the substantial
increase in the processing time. This would have the effect of
destroying the concept of an easy elimination process, which is a
fundamental military necessity. From the military’s point of view,

341See cases cited note 82 supra.

#Goldberg v. Kelly, 379 U.S. 254 (1970);accord, Sherbert v. Verner, 374 U.S. 398
(1963) (disqualification for unemployment compensation); Speiser v. Randall, 357
U.S. 513 (1958) (denial of tax exemption).

36See NOte 7 supra.

87See Jones, The Gravity of Administrative Discharges: A Legal and Empirical
Evaluation, 59 MiL. L. Rev. 1(1973).
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an administrative proceeding should be completed as fast as possi-
ble. Aside from tying up administrative resources, a long ad-
ministrative proceeding is not fair to the individual concerned.
Another unfavorable sideeffect could be the overloading of an
already crowded judicial docket. As requirements for ad-
ministrative discharges become more stringent, commanders
might become more inclined to look to courts-martial as a possible
remedy.

The above examples are by no means comprehensive. But they
serve to form a basis for the traditional military argument for a
relatively easy process to facilitate the discharge of undesirable
members. However, such an argument, in and of itself, has little
substantivemerit. An easier method of elimination could be achiev-
ed by ceasingto characterize discharges. If noreal “injury” occurs,
due process is not required in a governmental dismissal action.®®
And with the *all volunteer” concept currently in effect, the
classification of dischargesisthe least necessary feature of the ad-
ministrative system, and could be eliminated without irreparable
harm to the military. But as one writer states, the military is not
likely to change the present method of characterizing discharges:
“Itcurrently appears that, as amatter of policy, the Department of
Defense will adhere to published guidelines calling for, and defin-
ing the parameters of, discharge characterization for the
foreseeable future.”#?

Thus the issue turns to the argument for retaining the lessthan
honorable discharge. The main reason appears to be the need to
maintain high standards and discipline in the armed forces. This
need for discipline constitutes the basic foundation for the doctrine
of “military necessity” which hastraditionallyrelaxed due process
requirements in the military area. The doctrine evolved from the
Supreme Court decision in Orloffuv. Willoughby®® which stands for
the proposition that curtailment of personal freedoms in the
military would not be unconstitutional if justified by military
reasons: “The military has always occupied a special position and
courts have been reluctant to interfere or take over the job of ‘run-
ning the Army.””®! Consequently, the military is allowed a certain
latitude and discretion in order to properly train and disciplineits
members.92

88Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 886 (1961).

89Smalkin, supra note 30, at 8.

20345 U.S. 83(1953).

911d. at 93; accord, Robinson v. Rand, 340 F. Supp. 37, 38 (D. Colo. 1972).

82Anderson v. Laird, 466 F.2d 283(D.C. Cir. 1972);Cortrightv. Resor, 447 F.2d 245
(2d Cir. 1971);Raderman v. Kaine, 411F.2d 1102 (2d Cir.), cert. dismissed, 396 U.S.
978 (1969)
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Although the military may occupy a “special position,” the doc-
trine of “military necessity” is not unique, because it can be com-
pared to similar situations where a conflict between governmental
and privateinterestsmay exist. In all these cases, itis clearthat the
courts have applied a “balancing” test comparing the interests of
the Government and the private rights of the individual.

But the question of what standard should be appliedin balancing
these respective interests is less clear. In recent years, the Supreme
Court has applied a two-tier test in determining whether acertain
legislative classification has violated constitutional rights.? The
“strict scrutiny” test has been applied when either private rights
are classified as“‘fundamental”4 or the classificationis predicated
upon certain “suspect” classifications such as race, alienage or
national heritage.®®> Under this test, the burden is on the Govern-
ment to demonstrate that the classification is necessary to promote
a “compelling governmental interest”?® and that there is no
reasonable way to achieve the goals with a lesser burden on the
constitutionally protected activity.?”

If neither a “fundamental” right nor a*suspect” classification is
involved, the statute or regulation is presumptively valid, and will
not be disturbed unless it bears no reasonable relation to a valid
governmental interest.®® This latter standard has been referred to
as the “rational relationship” test, i.e., there must be a “rational”
basis for the regulations.

Herein lies the crux of the problem. If the “strict scrutiny” test
were applied to the administrative discharge area, the regulations
would obviously fail to meet constitutional standards; whereas it
would not be difficult to establish a rational basis for the ad-
ministrative action under the “rational relationship” test. Unfor-
tunately, recent writers have only casually referred to this difficult
question. Smalkin, for example, recognizes that judicial change
may take place in the future, but he does not speculate onthe nature
or reasons for such change.

93This test is most frequently used in situations involving “equal protection”:
however, ithasalsobeen appliedinthe “due process” area. See Frontiero v.Richard-
son, 411 U.S. 677 (1973).Even though the test was applied in Frontiero, a question
still remains whether the variable standards employed in reviewing violations of
the equal protection clause will be read intothe due process clause in all situations.
See Vlandis v. Kline, 412 U.S. 441 (1973).

9:Shapiro v. Thompson, 394 U.S. 618 (1969)(rightto travel); Dunn v. Blumstein,
405 U.S. 330 (1972) (right to vote).

%3Loving v. Virginia, 388 U.S.1(1967) (race);Graham v.Richardson, 403U.S. 365
(1971) (alienage); Hernandez v. Texas, 347 U.S. 475 (1954) (national origin).

*Shapiro v. Thompson, 394 U.S. 618 (1969).

9"Dunn v. Blumstein, 404 U.S. 330 (1972).

%McGowen V. Maryland, 366 U.S. 420 (1961).
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Although the “balancing test” in Goldberg provides a basis for argument
that the individual’s interest in a hearing is outweighed by the
Government’s interest in speedy separation of individuals without the
tremendous costs in time, personnel and paperwork attendant upon fur-
nishing ahearingin these traditionally discretionary cases, itisnoted that
in the Goldberg case itself, the Court held that a state’sinterestin conserv-
ing similar resources must give way to the individual’s interestinreceiving
procedural due process protection. The next few years will tell us with cer-
tainty what the answer to these questions must be. If the courtsdo not first
invade this heretofore sacrosanctarea, Congressmay well act suaspontein
enacting some broad reforms in the entire panoply of administrative dis-
charge procedures.®®

Lunding, on the other hand, was specific in concluding that full
due process rights should be afforded military respondents at ad-
ministrative hearings. However, hedidnotprovide arational basis
for his conclusion. In his article, he spoke of the balancing of
respective interests:

The services’ interests in effecting speedy discharges and in providing per-
formance incentives and disincentives must be balanced against in
dividual interests if a proper standard of due process is to be formulated.
Giving due considerationto military interestsneed not preventa court from
striking a balance which allows confrontation and cross-examination of
witnesses by the dischargee. Courtshave deemedimportant government in-
terests insufficient to preclude the right of confrontation in other contexts
[citing Goldberg]. And significantly, in the specific context of ad-
ministrative discharges, some courts have required that proceedings con-
form to normal due process standards, despite clear countervailing military
interests.100

In supportof his position, Lunding relies upon three decisions of
the Court of Claims—Clackum u. United States,1°t Middleton v.
United States,°2 and Cole u. United States.1®® However, all three
cases focused upon specific facts rather than the broad con-
stitutional question of whether due process should be afforded a
respondentatanadministrativehearing. In Clackum, an Air Force
enlisted woman had received an undesirable discharge which was
based upon a confidential investigative report. In voiding the dis-
charge, the court was more concerned with the narrow concept of
“funllamental fairness” thanthe broad constitutional rights under

9Smalkin, supra note 30, at 9.

100 unding, Judicial Review of Military Administrative Discharges, 83YALE L.J.
33, 53 (1973).

101148 Ct. Cl. 404 (1960).The Court of Claims has consistently applied the “fun-
damental fairness” doctrine when the military could have called the witnesses but
chose not to do so. See also Glidden v. United States, 185Ct. C1.515(1968);Cason v.
United States, 471 F.2d 1225(Ct. Cl. 1973).

102170 Ct. Cl.36 (1965).

108171 Ct. Cl. 178 (1965).
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the fifth or sixth amendments.!?¢ The other two cases focused upon
specific practices on the part of the military rather than con-
stitutional deficiencies in the regulations. In Middleton, an Air
Force enlisted man resigned for the good of the service after being
threatened with court-martial, and Cole dealt with the problem of
command influence. So although the cases dealt with certain
problemswhich could arise at an administrative hearing, they cer-
tainly do not stand for the general proposition that due process
should be afforded at every administrative hearing.

It is clear that the requirements of the armed services do not
override individual rights in every situation. In Frontiero v.
Richardson,'° the Supreme Court considered the question of the
right of a female member to claim her spouseas adependent for the
purpose of obtaining increased quarters allowance and medical
and dental benefits, which if provided, would place her onan equal
footing with male members. Four members of the Court applied the
“strict scrutiny 1% test because the classifications were based on
sex, and as such were “inherently suspect”; while four other
members!?” grounded their opinions on Reed v. Reed.1°¢ But would
the test be similarly applied if individual rights were classified as
“fundamental”? In the recent “hair cases,” the *“rational
relationship’’ test was applied by all courts considering the issue,
although there was a split of opinion on whether such regulations
had a legitimate or rational military basis.?® However, it is in-
teresting to note from these decisions that the right to wear one’s
hair at a chosen length (orawig)was referred to as a “lesser” con-
stitutional right. Doesthis classification of rights imply that courts
may be willing to apply a higher standard if the right is classified
as “fundamental”? In 1974, the U.S. District Court for the District

104The difference between ‘‘fundamental fairness” and full protection under the
fifth or sixth amendments was clearly spelled out by the courtin Grant v. United
States, 162 Ct. Cl. 600, 608 (1963), where the court stated: “[S]afeguards of the Fifth
%nd Sixth Amendments do not come into the picturein an administrativedischarge

earing.”

10541g{ U.S. 677 (1973).

106 And when we enter the realm of strictjudicial scrutiny there can be no doubt
that “: dministrative convenience” is not a shibboleth, the mere recitation of which
dictates constitutionality.”

107 Justices Stewart (concurringinthejudgment),411U.S. at691;and Powell (con-
curring in the judgment), with whom Blackmun and the Chief Justice joined. Id.

108404 U.S. 71 (1971).

109The Second, Fifth, Seventh, and Ninth Circuits found arational basis,whereas
the First Circuitdid not. Raderman v. Kaine, 411F.2d 1102(2d Cir.),cert. dismissed,
396 U.S. 978(1969); Karr v. Schmidt, 460 F.2d 609 (5th Cir. 1972);Andersonv. Laird,
437 F.2d 912 (7th Cir. 1971); Agrati v. Laird, 440 F.2d 683 (9th Cir. 1971).But see
Friedman v. Froehlke, 470 F.2d 1351 (1stCir. 1972).
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of Columbia did classify the “rightto privacy” asa “fundamental”
right. In Committee for GIRights v. Callaway,''° the courtapplied
what appears to be a “strict scrutiny” test in declaring certain
regulations unconstitutional:

The doctrine of military necessity doesnot embrace everythingthe military
may consider desirable. One does not automatically forfeit the protections
of the Constitution whenheentersmilitary service. . . .Theconstitutional
rights of a Gl, including his privacy, may notbe infringed except to the ex-
tent that the military can demonstrate by concrete proof urgent necessity to
act unconstitutionally in order to preserve a significant aspect of discipline
or morale.!!!

On appeal, the District of Columbia Circuit Court of Appeals
reversed the district court and validated the drug inspections,
holding them to be “reasonable.”!12 This characterization would
seem to indicate that actions taken to protect military “readiness
and efficiency”!13 must be justified by a “reasonable relationship”
tothe end desired rather thanby the more arduous “strict scrutiny”
standards. Whether the same test would be utilized with respect to
the characterization given an administrative discharge is open to
question.

The standard to be applied isdependent upon the nature of thein-
dividual right in question and upon the nature of the governmental
interest in question. If the right is considered of “lesser” con-
stitutional stature, such as found in the “hair length” cases, the
“rational relationship” test will probably be applied in balancing
the respective interests. On the otherhand, ifitrisestothelevel of a
“fundamental” right, a higher standard could be applied by the
courts. Of course the correct standard to be applied isnot unrelated
to the governmental interest involved.!'* For example, the
government’s interest in directly preserving military readiness
and effectiveness should be viewed as more important than
stigmatizing individuals ithas eliminated fromthe armed forces!1>
or its need to conserve administrative resources.!16

Where doesthe right of confrontationand cross-examination fall
within this spectrum of individual rights and governmental in-
terests? Greene v. McElroy is generally acknowledged to be the

110370 F. Supp. 934 (D.D.C. 1974).

111]d. at 940 (emphasis added).

112518 F. 2d 466 (D.C. Cir. 1975).

1131d. at 477.

111Cf. Developments in the Law— Equal Protection, 82 Harv. L. Rev. 1065, 1120
1969).

155e¢ Bland v. Connally, 298 F.2d 852, 858 (D.C. Cir. 1961).

116Frontiero v. Richardson, 411 U.S. 677 (1973).
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basic Supreme Court decision inthe area, and is often cited for the
proposition that due process requires theright of confrontation and
cross-examination where serious injury to the individual results
from the government’s action. But before such a conclusion is
logically accepted, certain important questions must be resolved.

The Court’s decision in Greene was designed to protect an in-
dividual from government use of “secret” or classified evidence,
when such use could result in injury to the individual. In this
respect, the ruling was narrowly confined to the specific facts
presented in the case:

. [Wlhere Government action injures an individual, and the
reasonableness of the action depends on fact findings, the evidence used to
prove the Government’s case must be disclosed to the individual sothat he
has the opportunity to show it is untrue.”*

However, the Court went on to imply by way of dicta that the
traditional rights of confrontation and cross-examination should
be applied to all administrative actions where serious injury could
result to the individual:

.. .[W]e have formalized these protectionsin the requirements of confron-
tation and cross-examination . . .notonly incriminal cases. . .butalsoin
all types of cases where administrative and regulatory actionswere under
scrutiny.it»

Does this use of the term *“scrutiny” refer to the “strict scrutiny”
test? If so, the Greene decision did not generate a new judicial
proposition for due process, as concluded by some writers; but
rather, it merely restated the Court’s position when *suspect”
classifications or “fundamental” rights are involved. Is a “fun-
damental” right involved in the administrative discharge of a
soldier? If not, would any subsequent injury to the soldier in the
form of a less than honorable discharge create a “fundamental”
right?

It has long been held that an individual has no constitutionally
protected right to military status.!!® So“status” per sehas not been
construed asa“fundamental” right by the courts. For example,in a
recent “status” case,!2° the U.S. District Court for the Eastern Dis-
trict of New York applied the “rationalrelationship” testin holding

117360 U.S. at 496-97.

11’3Id_

115Reaves v. Ainsworth, 219 U.S296 (1911);Beard v. Stahr, 200 F. Supp.(D.D.C.
1961), vacated per curiam with directions to dismiss as premature, 370 U.S. 41
(1962);cf. Creary v. Weeks, 259 U.S. 336 (1922).

120Rohe v. Froehlke, 368 F. Supp. 114 (E.D.N.Y.1973).
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that full due process was not required to recall areservist to active
duty. In its decision, the court stated:

To paraphrase the principle, due process must be tailored to the contextual
background and the necessities of the situation. Thus, military personnel
are not in a position to evoke the same range of rights enjoyed by
civilians.?!

Only one court to date has chosen to consider the possibility of
personal injury creating afundamentalrightattheadministrative
hearing. In the Bland case, the D.C. Circuit did not question the
procedures followed for elimination,*22 but did challengethe “right
of the service to introduce the element of punishment or ‘labeling’
into the involuntary separation, by characterizing the discharge
derogatorily.”123 Because of the stigmatic effect of the discharge,
the courtwould apply the “strict scrutiny” test and require full due
process rights.124

However, even the D.C. Circuit chose to make its broad
pronouncements by way of dicta only. No court has specifically
ruled that theregulations governing administrative dischargesare
constitutionally deficient. And with the exception of the D.C. Cir-
cuit, no court has chosen to address the issue of balancing the
respective interests in the specific situation.

At present, the teststhe federal courts arewilling to utilize when
evaluating administrative discharges are not consistent. Ap-
parently military status per se is not enough to constitute a “fun-
damental” right, and most courts arereluctant to “bridge the gap”
by subjecting all administrative sanctions to the full panoply of
due process rights. However, the courts appear to have embraced a
general sense of justice and fairplay,2s and therefore have beenin-
clined to grant relief to the military petitioner where the
proceedings disclose some element of fundamental unfairness.126

121368 F. Supp. at 119 citing O’'Mara V. Zebrowski, 447 F.2d 1085 (3d Cir. 1973).

122This would be a logical conclusion because “status” per seisnot afundamental
right.

123293 F.2d at 858.

124]d. The “strict scrutiny” test is a two-part test. There must be a “compelling
governmental interest,” and no alternative way to accomplish the end result with a
lesser burden on the constitutionally protected activity. The D.C. Circuit addressed
both parts of the test. “We seriously doubt that the Constitution would condone the
infliction of such injury,in the service of an interest sorelatively weak.” The court
went on to distinguish the military situation from Greene by the fact that the
military could accomplish the same result withoutissuing a derogatory discharge.

1258malkin, supra note 30, at 9.
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In this respect, the decisions seem to have carved an exception to
the general balancing of interests test.

IV. CONCLUSION

At the present time, there is no constitutional requirement that
an absolute right of confrontation and cross-examination be af-
forded a military respondent at an administrative discharge hear-
ing, and itisunlikely that such a requirement will be affixed by the
courts in the near future. The rationale for this conclusion stems
from the fact that military status per se has not been traditionally
found by the courts to be a “fundamental”right; and absent such a
fundamental right, military necessity will prevail unless thereisno
rational basis for the regulations.

However, there is emerging judicial support for the argument
that the quantum of injury attaching to an undesirable discharge
places the “unfitness” actionin the realm of strictjudicial scrutiny.
The injury argument has led some writers to argue that full due
process rights should be afforded a military respondent where
seriousinjury could result from the issuance of an undesirable dis-
charge. But at the present time, only a small minority of the courts
has accepted this position. The U.S. Court of Appeals for the Dis-
trict of Columbia has indicated that the “unfitness” action should
be subject to strict judicial scrutiny, but it did so by way of dicta
only, following the lead of the dissenting opinions of Justices Black
and Douglas in Greene v. McElroy. The great majority of cases
granting relief to respondents in administrative elimination ac-
tions has involved situations where the Government had control of
either witnesses or documentary evidence, and refused to make it
available to the respondent. In deciding these cases, the courts
have displayed a greater concern for the fact that the Government

126A review of the cases indicates that some unfairness has been present when
relief has been granted to the petitioner. See Greene v. McElroy, 360 U.S. 474 (1959)
(useof classified material not available to defense); Bland v. Connally,293F.2d 862
(D.C.Cir. 1961)and Davis v. Stahr, 293 F.2d 860 (D.C. Cir. 1961) (use of classified
evidence); Conn v. United States, 376 F.2d 878(Ct. Cl. 1966) (use of an ex partein-
vestigating report—respondent not present during questioning of witnesses—
statements unsworn); Grimm v. Brown, 449 F.2d 654 (9th Cir. 1971) (use of an ex
parte report of investigation — respondent not provided a copy of the investigation);
Glidden v. United States, 185 Ct. Cl. 515 (1968) (use of an ex parte report of
investigation — respondent only provided a summary of the report);Cason v. United
States, 471 F.2d 1225 (Ct. Cl. 1973) (use of uncorroborated written statements of
witnesses who were not made available despitetheir presenceinthe local areaon ac-
tive duty); Clackum v. United States, 148Ct. C1.404 (1960)(use of a confidential in-
vestigating report).
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abused a superior position thanthe broad constitutional question.

The fact that a majority of the courtshas either avoided the con-
stitutional issue or has narrowly ruled on the individual facts in-
dicates a general reluctance to either establish an absolute right or
deny the very existence of a right to confrontation and cross-
examination. Rather, the courts have looked at administrative
proceedings with the idea that a fundamental sense of justice and
fair play should prevail. Thusitappearsthatamilitaryrespondent
has atleastalimited right of confrontation and cross-examination.
Under this limited right, if a witness or documentary evidence is
under the control of the Government, and the Government intends
to make use of it, then the concept of “fundamental fairness” will
require the Government to make the witness or evidence available
to the respondent. However, if the witness cannot be produced
because of lack of subpoena powers, then the Governmentwill not
be precluded from using the best evidence available.

Althoughthe constitutional issue is by no means dead, there has
been a general reluctance on the part of the courts to adjudicate it;
andinrecent years, there has been little activity inthe area. For all
practical purposes, the lack of absolute confrontation and cross-
examination rights is not a material flaw in the administrative
process, and the issue should be put to rest. Although the “fun-
damental fairness” doctrine is not the most ideal safeguard from a
respondent’s point of view (because of the fact that “fairness” is a
somewhat vague guideline compared to a clearcut rule of absolute-
ly requiring the presence of arequested witness),nevertheless, itre-
quires the availability to both sides of whatever evidence is con-
sidered at the hearing, and in this sense both sides are on an equal
footing.

In general,equity atan administrative hearing is determined not
by the nature of the regulations themselves, but rather by how the
regulations are used. Therefore, the greatest weakness in the ad-
ministrative discharge area is not a deficiency in the respondent’s
rights, but rather the opportunity to abuse the spirit of the law
through an “unfair” board hearing. In this respect, more attention
should be placed on educating commandersin the proper use of the
discharge action, which if accomplished, should alleviate much of
the criticism.
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