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EXISTING LAW AND PRACTICE

1., JURISDICTLION OF AGN:

a. As to Persons:

(At present, dispereed in several MeG:
acts, Naval Courts and Boards and
decisions, not collected as a list
in AGN)

(1) Hegular Navy, active and re-
tired; midenlpmen.

(2) Naval Heserve and Marine Corps
Reserve, while on active duty,
training duty, or equivalent, or
autnorized travel, or wnlle
wearing uniforn,

(3) Enlieted personnel of tne Fleet
Navel heserve or Fleet Marine
Corpe heserve or retired list
with pay and officers on the re-
tired list of the Naval heserve
or tne Marine Corps Heserve with B'4G:
pPay.

. : K:

(4) Marine Corps wnen not detached
for duty with the Army.

(5) Cozst Guard, Coast and Geodetic
Survey, and Public Health Ser-
vice, while serving as part of
the Navy, in war or national em-
ergency.

(6) In time of war, spies and per-
gon8 who endeavor to corrupt any
person in the Navy.

(7) Persons awalting discharge after
exoiration of enlistument.

(8) Persons who re—enter the naval
gervice for offenses committed
during thelr prilor service.

(9) Diemissed or discharged persons
who defrauded the Government
wnile in the naval service, for
such frauds.

VARICOUS hECOMMELDATLIONS

1. List all classes in AGN,

i Add“in class (5): "and any other similar organize-
tion". '

3, add saboteure to class (b).

4, Class {11l) is obsolete in view of proposed change of
statute of limitations (see, below, 1d).

e #dQ claeel persons serving & sentence of court
martial.

6. Stete that jurisdiction of courts mertial doee not
exclude Juriediction of extra-ordinery military tri-
bunals.

Follow McG,

Hestate and recast law,

Follow i'cG,

JAG HECOMMENDATICNS

Follow all McG recommencations, and
1. Omit class (9).

(Reason: Winthrop doubted, and Fed-
eral District Court (Feb. '46) dcnied,
constitutionelity of ldenticgl AW
provision.)

2. hdd clause tnat discnarge does not
terminate jurlsdiction over the person
for an offense committed during a
prior period of active service from
which tnis person deserted.
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EXISTING LAW AND PRAUTLICK VARIOUS RECOMMENDATIONS JAG HECOMMEWDATIONS

(10) Naval officers dismissed in
wartime by order of the Presi-
dent if they demand triel.

(11) Deserters in time of peacs,
for two yearcs after expiration
of enlistment, for trial for
desertion.

(12) Prisoners of war in naval cus=
tody (under special safeguards,
set forth in the Geneva
Convention),

(13) Civilians accompanying Navy,
Marine Corps, etec. in war or
emergency outside continental

(14) Civilians within area outside
U,S., leased by U,S, and under
SecNav control, in war or
emergency.

(15) De facto enlisted persons (for
certain limitations as to offen-
ces, see below 1(d)).

(16) Persons who obtained a dis-
charge fraudulently.
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EXISTING LAW AND PRACTICE

As to time:

(Statute of limitations) Two-year
period between offense and order for
trial unless offender has absented
himeelf or is for some other mani-
feet imcediment not amenable to jus~
tice. In cases of desertion in time
of peace, tne two-year period shall
begin to run with the expiration of
the man's enlistment period.

(AW:

(McG:

W

B'L46:

K:

(V:

(SecW:

VARLIOUS RECOMMENDATIONS

Two and three-year periods, except for desertion in time
of war, mutiny, end murder,)

Two-year period between offense and filing of charge,
except for desertion in time of war, mutiny and murder,
and excepting period of fleeing from jastice, absence
trom U,S, or naval service, or being held in civil jail.

Follow McG recommendation.

Hestate and recast law relating to jurisdiction as to
time,

Follow MecG recommendation but consider veriod to extend
from offense to actual arraignment, in accordance with
Army rule (rather than "John Doe" method of present prac-
tice and McG and W recommendations).

1. Except also unauthorized absence in time of war from
statute of limltations,

2. Extend doctrine of condonation to soldiers committed
to actual combat with knowledge of pending charges.)

Follow V #1.)

JAG RECCMMENDATIONS

tollow McG--but omit "or nsval cer-

vice"--and follow V # 1.
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EXISTING LaWw AND PRACTICE

c. As to place:

Not positively etated except taatl
murder committed witnin territorial
limits of Stete or D.C. is express-
ly excluded.

(Additional rules of policy:

(1) SecNav to decide whnether a per-
son wno committed a felony to-
gether witn civilian(s) should
be tried by court martial or
civil court.

(2) Surrender of offender to civil
courts (State and Federal) when-
ever request is made.)

VARIOUE EECOMMENDATIONS

McG: OState expressly that Jurisdiction extends to all places
wnere offenses against AGN are committed by persons sub-
Ject to AGN, except murder committed withnin State, Ter-
ritory, or By €.

W Follow McG recommendation.

B'46: Restate and recast law relating to jurisdiction as to
place,

R Hemove all statutory limitations of Jurisdiction as to
place, including murder, and provide in Manual for refer-
ring certain typee of oiffenses, therein specified, com-
mitted within territorial jurisdiction of U,S, to civi-
lian courts when authorized by SecNav (expressly provide
that tnis does not sffect Jurisdiction of naval courts).

(AW: Jurisdiction does not, 1n general, depend on where the
offense wae commiited, except that no person shall be
tried for murder or rape committed within the geographi-
cal limite of the States of the Union and the District of
Columbia in time of neace.)

Follow

JAG RECOMMENDATICONS

K recommendation.
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EXISTING LaW AND PRACTICE

d. Ag_to offenses:

(1) All offenses listed specifical-
ly in AGN and, by virtue of
Art, 22 AGn, those which are
recognized as millitary offenses
by the "usages" of the navel
service, tending to bring dis-
grace or reproach upon the ser-
vice., This has been understood
to include all offenses against
Federal lawe, state laws, local
ordinances, standing orders, and
custome of tne service.

(2) For excepntion in case of mur-
der, see, above, lc.

(3): Fraudulent enlistment is pun-
ishable only if the offender re-
ceived pay or allowances unless
the offender was at the time of
enlisting still under old con-
tract of enlistment.

(L) Foreign laws unless they vio-
late public policy of U.S.

McG:

VARIOUS RECOMMENDATIONS

l., AGN jurisdiction shall extend to all offenses which
are

&. violations of the Federal criminal laws without
their territorial restrictlions;

b. violations of the treatliee or conventions of the
United States;

¢. 7iolations of criminal laws of a State, Territory,
or posseseion of the United States in which the of-
fenses were committed;

d. violations of any lawful general order or regula-—
tion issued by SecNav;

e. recognized military offenses, as may be defined by
SecNav,

f. violaetions of the customs of the naval service or
of the laws of war.

1., Same as McG except: usages lncluded as well as
customs,

2. AGN to cover certain enumerated offenses, like assault,

desertion, malming, scandalous conduct tending to the
destruction of good morals, conduct to the prejudice
of good order and discipline, and conduct unbecoming
an officer and a gentleman (but omitting battery, dis-
obedience, sleeping on watch, mutiny, etec.).

1. Present punitive articles should be retained in sub-
stance (and language as far as poesible) except thoee
wnlch are obsolete or too involved.

2. All punitive articles snould be grouped to$etner under

a general head of "Offenses and punishments",

3. Punitive articles should be grouped according to the
punishment authorized, one covering capltal offenses;
the other covering offenses punishable as a court mar-
tial may direct.

4, Civil offenses most likely to occur in the naval ser-
vice snould be specifically listed.

JAG RECCOMMENDAT1IONS

1. Follow McG and K, especially K # 6 (K

# 6a as modified by McG # la) and 7.

Take care that common civil offenses
which are not covered in federal crim-
inal statutee, like private embezzle-
ment, are covered.

Unify and eimuiify AOL and AWOL by pro-
viding for one offense of unauthorized
abeence (similar to AW) instead of tnece
two offenses.
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EXISTING LAW AND PRACTICE VARIOUS RECOMMENDATIONS JAG RECOMMENDATIONS

5. The most common naval offenses should be epecifically
liested.

b. Art, 22 AGN should be deleted and in its stead sub-
stitute a genéral clause in one or both of tne arti-
cles described in 3, It should be specifically stated
that the articles include:

a., violation of criminal law or of the treaties or
conventions of the U,S,

b. violation of regulatione or customs (not usage) of
the naval service.

¢, violation of the laws of war.

d. Include under "at discretion of courts martial" a
provision to read substantially as follows: "Though
not mentioned in these articles, all disorders and
neglects to the prejudice of good order and disci-
pline, all conduct of & nature to bring dlscredit
to the naval service, and all offenses not capital,
of wnich persons subject to these articles mey be
guilty".

7. No attempt, elther directly or by reference, should
be made to define by ctatute tne offenses specifiled.
Manual should emphasize definition of offense and the
elements and necessary proof thereunder,

&, Clearer teets for distinction between desertion and
unauthorized absence should be established.

(V: 1. Kepeal, inter alia, obsolete AW provisions against
dueling and interest of commanding officere 1n sale
of victuals or other necessarles of life.)

(SecW: 1. Retailn AW provisions mentioned in V #1.)

—- D -
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EXISTING LAW AND PRACTICE

2. THE CONSTITUTLUNAL GUARANTEES IN
THEIR APPLICATION TO NAVAL JUSTICE,

a. Since CMO 48-1920, 10-17, court
martial orders referred to, and de-
clared applicable, the constltutlion-
al guarantees except 1lndictment by
grand jury and trial by Jury; €.g.,
CMO 1-1946, 25, refers to the Fourth
and Fifth Amendments (Protection
agalnst unreasonable search and egel-
zure, etc.)

b. Departmental policy has even exten-—
ded the protection against double
Jeopardy for the same offense to pro-
tection against doublepunishment for
the same sct s followe: "Agide from
any legal question, as a matter of
policy; & person in the naval ser-
vice should not be tried a seccnd
time for the same act for which he
once has been punished as a result
of conviction in a civil court,”
(CMO 5-1945, 203).

VARIOUS RECOIMENDATLONS

McG: Punishment (including private reprimsnd) imposed by a
commanding officer shall be a bar to trial by court mar-
tial of offender for offense or offenses for which punish-
ment imposed.

W: Insert into AGN a catalogue of "Constitutional
Guarantees”,

1. against
a. Self-incrimination,

b. Double jJeopardy,

c. Deprivation of 1life, liberty, or property without
due process of military law,

d. Cruel and unusual punishment, and

2. glving every person brought to trial a right to
a. Speedy trial before impartial court,
b. True copy of charges and specifications,

c. Be confronted with witnesses against him except as
otherwise provided in AGN,

d. Compulsory process to obtain witnesses in hie favor,
e, Nefense counsel of his own choice,
K: 1. Double Jeopardy.

a. Clarify departmental policy as to desirability for
trying persons by court martial for offenses for which

they have been_ trled in state or forelgn civll court;
prior acquittal to be & bar to trial by naval court

martial for same offense however described.

b. Make CO's punishment bar to trial by court martial
for same offense but not for another offense growing
out of same act or omission.

JAG RECOMMENDAT.LONS

1. Put catalogue of constitutional righte

into the Navsl Lsw Manual.

2. A CO can not order a person under his

command tried by court martial for the
same offense for wnich he hae puniehed
him at mast; Provided, that superior of
CC may direct that offender be brought
to trial by court martial in which event,
in case of conviction, the court shall
receive and consider the previously in-
flicted mast puniehment, prior to im-
posing sentence.
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EXISTING LAW AND PRACTICE

3. INVESTIGATLON AND MAST

Complaint:

mey be made to CO by any person
("report" if made by naval personnel
or police) witnout oath,

Investigation:

(1) pre-mast (see, c below)

(2) mast (see, d below)

(3) pre-trial (see, page 9 below)
Accused 18, at no stage of investi-
gation compelled to make ctatement;
should be warned that it may be

used against him,

Pre-Mast Investigation:

Without being recognized by AGN,

N. Reg's, or NC&B--the latter two
require thorough examination by CO
nimself--there is in most cases a
preliminary investigation by shore
patrol, MAA, provost marshal, other
officer, or civil police. Accused
often not present during examination
of witnesses (sometimes his identity
is not yet known or he is not yet
apprehended) ; regularly without de-
fense counsel, _

N. Reg's require that CO--where
naval personnel nss been reported

to him "for grave misconduct'"--give
accused opportunity to make counter-
statement and name witnesses,

VARIOUS RECOMMENDATIONS

McG: Preliminary Investigation,

l. Charges intended to be submitted to GCM or SCM shall
first be investigated by quelified officer appointed by
CA. -

2. Investigating officer shall examine witnesses in pre-
sence of accused who may cross-examine them,

3. Accused to be warned that anything he may say may be
used against him,

4, Investigating officer shall make recommendation for
disposition to CA who may then order trial or dismiss
the case,

l. Allow any person in service to inlitiate complaint
against another to his CO, but charges to be preferred
by appropriate authority. (Oath to charges should not
be required.)

2. Adopt McG Rule 2 with following modifications:

a. Investigating officer should be appointed by CO
rather than CA,

p. The accused shall be entitled to counsel.

¢. The rule shall spply to a2ll cases where GCM charges
are intended and whenever practicable to 5CM cases,

3. If trial ordered, accuesed to be given pre-trial psychi-
atric examination where practicable.

4, CO to be required to set forth in detail any reason why
counsel not avallable at pre-trial investigation and the
qualifications of officer assigned in lieu thereof,

5. Material change in charges and specifications after
first investigation to require a new investigation.

6. Manual should emphasize impartial purpose of lnvestiga-
tion. If trial ordered by SCM rather than GCM all pro-
visions to apply where practicable,.

JAG HECOMMENDATLONS

1. In all cases in which trial by summary

or general court martial 1s 1lndicated

by the serlousness of the offense alleged
in the arrest report or by other circum-
stances,

a, the accused shall, as soon as prac-
ticavle, be informed of his right to
counsel, and, at his request a guall-
fied officer shall be asslgned as
counselor.

h. The accused should not be called
upon to make a statement before he
has had an opportunity to consult
his counselor.

c. Accused should be entitled to be
present and cross-examine witnesses
at the time of the pre-trial investi-
gation.

2. Any devietion from orincinles a-c

should be explained by CO in forwarding
file to CA and incorporated in the lat-
ter's ultimate action on tne record.

Accused's counselor should go with the
accused to mast,

. Pre-trial investigating officer should

be appointed by CO, but thnis shall not
ninder tne CA to appolint a pnre-trial in-
vestigating offlcer as soon as the file
reaches the CA,

The opinlion of tne staff legal officer
of the Ca (or, in case tnat offlcer is
to be JA of court, tnen the officer who
reviews tne pre-trial investigation re-
cord and recommends action te CA; cf.,
infra, p. 41, JAG recommendation # 2)--
especially as to the sufficiency of the
expected testimony--may be appended to
the record of tne case. (Not to be sub-
mitted to thne court, but to reviewing
autnorities.)
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EXISTING LAW AND PRACTICE

AGN do not require a pre-trisl in-
vestigation, but NC&B sand Navy heg-
ulations require careful inquiry by
officer recommending GCM,

Convening authority may order board
of investigation or court of inquiry
Af further development af facte 1s
needed.,

Convening authority of Navy or Army
GCM may return file to subordinate
command for trial by lower court.

The investigation made by Navy JA

in preparation of hie case 18, in ef-
fect, a pre-trial inveetigation. If
he finds no adequate basis for trial,
or for certailn charges, he recom-
mends to convenling autnority that
chargee be dropped.

VARIOUS RECOMMENDATIONS

7. CA must first refer case to staff legal officer for
his oplnion as to sufficlency of expected evidence and
as to disposition.

8. Investigating Officer's report, report of any pre-trial
peycniatiric examination, statements relating to the ac-
cused's civilian and past naval beckground, and staff
legel officer's advice should become part of tne perma-
nent file in the case to faclilltate subsequent review.

(AWs 1. Accuser prefers cherges and epecifications on "Charge

sheet"--swearing that personal knowledge or personally
investigated--if poesible within 48 houre, Charge sheet
to be accompanled by summary of evidence (signed by wit-
nesases if possible) and letter of transmittal recommend-
ing mode of disposal. The 48-hour period, however; is
often exceeded ana the summary of evidence omitted.

2. Accuser may be any person in mllitary service; some-—
times identical with the immediate commanding officer
of the accused. If accuser 18 not immediate commanding
officer, submitted to latter.

3. Immediate commending officer may disvose of case ac-
cording to AW 104 ("Company punishment"); otherwise he
forwarde charge Bneet to offlcer with summary court Jur-
isdiction (regularly, regimental or poet commander).

4, Latter selects course of action; if summary or special
court martial, his adjudant signs first indorsement. If
general court martial, referred to pre-trial investiga-
ting officer,

5. Pre-trial investigatling officer hears prosecution and
defense witnesses under ogeth; accused may cross-examine
but i8 not entitled to counsel. Investigation should be
completed within 48 hours and result be submitted to of-
ficer wno ordered investigation. I1f he still regards
GCM trial called for, he should forward file within 24
hours' to GCM convening authority with 1st indorsement
signed personally by him and give accueged copy of char-
ges, Not more than & days should elapse between arrest
of accused and thls step.

6. General court-martial authority should hear advice of
his staff JA and refer file for trial to TJA within 4g
hours (example of other disposal: ordering trial by spec-
ial court martial).

L I

JAG RECOMMENDATIONS

k reasonavle tlme schedule should be
prepared as a guide, but the accused
need not be released if the time
schedule is exceeded; Provided, that
every recorcd ls to be accompanied by
a chronology sheet in which the rea-
sons for delays are to be explained.
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EXISTING LAW AND PRACTICES VARIOUS KECOMMENDATIONS JAG RECOMMENDATIONS

7. TJA checks all papers as soon as recelved. May cor-
rect clerical and slight technical errors; but reportis
serious irregularities, if discovered by him, to the
appointing authority. Copy of final charges 1s served
by TJA on accused. Latter may examine letter of trans-
mittal, summaries of testimony of wiltnesses, record of
investigation, and otner related papers. Contents of
these papers are not evidence and are not seen by tne
court,

8. lntervel between serving of final charges and trial,
5 days or more (if less, consent of accused necessary).)

(V: AW 70--impartial investigation--should be enforced.)
Secw: 1. Follow V recommendation #l.

2. Pre-trial investigator should be tralned and mature
officer,

3. Forbid coercion to obtain admissione and confessiong;
declare such coercion a punisnable offense,

4L JAG avrrpoints Staff JA after consultation with com-

mander in field; direct communication between Staff
JA and CA.)

- 10 =
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EXISTING LAW AND PRACTICE

d, Mast:

(1) is personal investigation-—=the
day after repvort has been made-by
CO of ship or officer authorized
to convene SCM or GCM, giving im-
partizl hearing to accuser and
accused,

(2) Accused is without counsel; has
no right to demand trial by court-
martial instead of mast punish-
ment, nor csn he appeal such mast
punishment,

(3) Possible mast and related admin-
istrative actlons:

(a) dismissing complaint or warn-
ing.

(b) administrative action, as
(1) termination of probation
(11) disrating

(111) recommending admin, dis-
charge

(¢) further informal investiga-
tion medical (incl, psychiat-
ric,) exemination

(d) recommending formal investi-
gation by court of lngulry,
etc,

(e) imposing mast punishment, any
one of the following?

MecG?

(AW:

B'U43:
McG:

VARIOUS RECOMMENDATIONS

Every officer of the naval service or organization
gerving as vart of navy who 1s authorlized to convene
Generel or Summary courte martial may, after an impar-
tial hearing, impose on personnel recularly or temvora-
rily under hieg command, for the commiesion of one or
more offenses againgt these articles, such punishments,
and none other, as are spvecified in this article,

‘Accuged may demand trial by court martizl before mast
punishment 1s lmposed.

Accused has a legel right to trlal by court martial in
lieu of commanding officer's punishment,

Accused has & right of appeal to next superlior authorl-
ty on ground of unjust or disoroportionate punishment,)

The right of an officer to apoeal to the next higher
commander should be preserved.)
Proposed chenges in mast punishments:

l. Upon officers:

Allow 10 days loess of pay.

2. Uvon enlisted men:

Allow 10 days loss of vay.

1, Reduction in retine should not be limited to rating
established by the commande

2. Allow 15 days confinement, 10 days solitary conflne=
ment, but abolish solitary conflnement on brezd and
water,

3, Limit deprivation of liberty and extra duty to 30
days and state that the latter should not involve
deprivation of liberty.

4, Allow 15 days loss of vaye.

1, Abolish solitary confinement, but retain solltary
conflinement on bread and water,

- Ll

JAG RECOMMENDATIONS

1. When the accused appears at mast, he
should be accompanied by his division
officer and, in serious cases--as mel-
tioned on page 8, JAG recommendation
# 1l--, by his counselor.

2. Changes in present mast punishments
upon enlisted personnel:

a. The CO may inflict the punishment
of reduction to the next inferlor
rating, whether or not the rating
was established by that command,

b. Abolish solitary confinement (but
retain solitary confinement on
bread and water).

c. Limit "deprivation of liberty" to
1 month.

d. Limit "extra duties" to 1 month;
the performance of such extra
duties shall not involve "depri-
vation of liberty" beyond the
hours required for the perform-
ance of the day by day portion of
the "extra duties."

3. As an alternative to a mast punishment
loss of pay not exceeding 1/2 month's
pay may be imposed, in time of war,
nationzl emergency, or, if speclally
authorized by SecNav, in time of peace,

a. upon officers by a GCM CA

b. upon enlisted personnel by a SCM CA

Provided, that & full report be made

a. by GCM CA to SecNav (BuPers)

b. by SCM CA to next senior in chaln
of command.,
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EXISTING LAW AND PRACTICE

(1) upon officers: private rep-
rimand, or, not exceeding
10 days, suspension from
duty, arrest or confinement,

(11) upon enlisted men: reduc-
tion in rating established
by that command, confine-
ment not exceeding 10 days,
solitary confinement not
exceeding 7 days, solitary
confinement on bread and
water not. exceeding 5 days,
deprivation of llberty on
ghore, extra duties.

(f) ordering DC or SCM (for enl.
men only),

(g) ordering or recommending GCM
trial.

(4) No officer who commands by acci-
dent or in the absence of the CO-=
except when the CO 1s absent by
leave—~—ghall inflict any other
punishment than confinement,

(5) If accused's immediate command-
ing officer has no authority to
hold mast, he transfers accused
to next higher officer having such
authority; but actions (a) thru
(d) and (g) can be taken by imme-
diate commanding officer 1in any
case.

(AW:

(V:

(SecWs

MeG:

VARIOUS RECOMMENDATIONS

2. Limit deprivation of liberty to 30, and extra duty to
15 days.

3, Allow 10 daye loss of pay.

1. Upon commiss. o:ficers below major in war or emerg'y

by brigadier gen. or above: % of l-month pay.

2. Uvon enlisted men and officers: restriction to limits,
1 wk; withhold. of privileges, 1 wk; admcnition;
revrimand.

3. Extra fatigue, 1 week (not upon non-com. or sbove);

hard labor, 1 week (not upon person abcve Flec).)

1. Make flight officers etc. punishabtle under AW 10%,

2. Punishment mey be imposed by officer not below brig-
adler gen. or officer with GCM jurisdiction.

3, Increase maximum fine to # month pay for 3 months.)

1. Allow loss of pay upon flight and warrant offlicers
and all officers below brigadier gen. of # month pay
for 3 months, in peace and war.)

Acting CO shall also be authorized to inflict suspen-
sion.

Give mast punishment power to every "officer in command.”

l., Consicderation might be given to provide that a comman-
ding officer (similar to AW 105) may convene a board
of investigetion to investligate damage done to, or
wrongful taking of, the property of any vpersons, by per
sons (including officers? subject to military law and
asscss such damage. Upon approval of CO this assess-
ment would become a stoppage of pay of the offenders,
and disbursing officer be required to pay 1t to the
injured parties,

2. CO or successor in office shall have power to mlitlgate
or remit any unexecuted portion of Mast punishment,

e LD

JAG hECOMMENDATIONS

Follow W recommendation.

The mast punishment power should be
linked with SCM convening authority,
Provided, that such SCM CA may delegate
his mast authority to offlcers on de-
tacned or separate duty (but such dele-
gation shall not extend to the authority
to inflict loss of pay.)
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EXISTING LAW AND PRACTICE

K:
Details concerning termination of
probatlion (involving period of con=—
finement or BCD or DD or other pun-—

iahment)

(1) 18 not a mast punishment but
adminlistrative action;

(2) no BuPers directives required to
carry into execution any punlsh-
ment upon termination of proba-
tion;

(3) but CO has to make report stating
circumstances to JAG with copy to
BuPers.

(4) Announced polley: Commission of
a petty offense should not be re-
garded as unsatiefactory conduct
warranting termination of proba-
tion; but several petty offenses
or commission of an offense which
would warrant SCM or GCM trial
doesg,

Clasgification of discharges:

(1) honorable

(2) under honorable conditions i
(a) undesirable AW
(4) bad conduct

(5) dishonorable (V:

g, Reasonsg of dlscharge:

expiration of enlistment
medical survey
convenlence of Government
own convenience

et T S S

:

P

(Scci:

VARIOUS RECOMMENDATIONS

On termination (cancellation) of probation and on
discharges:

l. Prior to termination of probation, CO ghould order
investigation of alleged violation gimilar to formal
investigation prior to GCM, including taking state-
ments of witnesses and the statement of the proba-
tion violator if he desires to make one, The alleged
probation violator should be revresented by counsel,
if avallable, and i1f not, by exverienced naval officer
of his choice, The record of this hearing should be
transcribed,

2. At mast, a hearing should be held, based on investi-
gatlons previously made, at which probation violator
should be similarly represented, Thie record should
also be transcribed,

3. Probation should be terminated by a written order
based on the hesring et mast iIn which CO states in
detall hils reasons for termination,

4, All the sbove papers should be filed in probation
violator's record.

5 Termination of probation by 00 should be effective
to return prisoner immedlately to aporooriste naval
prison; but not to give probation violator dlscharge
from service, Record of termination should be sent
to department for review by disclolinary activity
involved and by provosed Sentence Review Board, on
basis of prisoner's entire naval record =#nd soclal
and psychlatric background, for determinatlion as to
whether a discharge should be recommended, end if so,
what form of discharge should be awarded,

6. Consideration should be given to whole subject of
discharges, dieciplinary and edministrative, to de-
termine dlstinctions and utility,

1. DD is tne only recognized punitive discnarge ( by
¢CM sentence.)

1. An additional type of discnarge for unfitnese should
be introduced, and DD recerved for exceptionally
grave offenses.)

1. Introduce BCD as new type of discnarge, wnicn may be

imposed by GCM and Special Court Martial; provide for
appellate review by Board of Hneview in JAGD before
execution,)

b ¢
= AR

JAG RECOMMENDATIONS

1. Where it apvears to the CO, at mast,
thet termination of probation involving
confinement or discharge might be esppro-
priate, K recommendations # 1-4 should
be followed as to hearing, recording,
etc, before tne CO actually terminates
the probation.

-

2. K recommendation # 5 chould be followed.

a. as to termination of probation in-
volving confinement: as recommended

b. as to termination of probation in-
volving cdischarge: in time of peace,
in this respect tnat no discharge
snould be effected prior to recelving
directives from BuPers (vut man may be
sent to store ststion in the meantime
awaiting BuPers directives); in time
of war, as far as SecNav finds it
practicable to adhere to peace time
oractice in tnle respect.
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VARIOUS RECOMMENDATIONS JAG RECOMMENDATIONS

(5) dependency

(6) enlistment of minor without con-
sent

(7) under age of suthorized enlist-
ment

(8) unsultability

(9) inaptitude

(10) unfitness

(11) desertion without trial

02) trial and conviction by civil
guthorities

(13) fraudulent enlistment

(14) sentence of court martial.

- S
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EXISTING LAW AND PRACTICE

4, TRIAL AND PUNISHMENT POLICIES

8. In general:

(1) to insure speed and efflclency,
mast punishment is prefersble to
court martial, and lower court to
higher wherever such action will
accomplish the ends of Justice,

(2) officer cffenders shall be tried
by GCM only 1f the seriousness of
the offenge demands = at least =
that he be dismlesed; otherwise
case ghould be disposed of by CO's
punighment,

b. As to speeds

(1) espeed shall not reduce accuracy,
nor cauege trial by a court lower
than empowered to inflict ade=
guate punishment.

(2) mast shall be deferred until the
day after the report; but longer
delay shculd be avoided,

(3) DC trial should be held within
48 hours after avorehension; in
all other cases (inel, GCM) with-
in 10 dayse.

(4) in guilty-plea cases, the period
between apprenension and publica-
tion of sentence shall not exceed:
5 days in DC cases
10 days in SCM cages
20 daye in continental GCM cases.*

(5) where an absentee, after surren-
der or apprehenslon, is being re-
turned to his former shlp or sta-
tion, he should be enroute im=
mediately, at least within 3 days.

1 "~ *{Note: the average SCM case LOOK
12,1 days until publication; the
average GCM case 3l.l1 days, by
August 1945; 27 Gays by Jan. 'U46,)

VARIOUS RECOMMENDATIONS

B'43: 1, As matter of volicy, bad conduct discharges should

McG:

not be edjudged except where offense involves moral
turpltude or accused neither presently nor prospec-
tively of any value to the servide.

2., Prepare and distribute a table of recommended war-
time punishments for more common offenses ae an ad=-
visory gulde for courts and reviewing authorities,

1. Every case shall be tried wlthout unnecessary delay,

1. Broaden dlsoretion of C.A, in dispoeing of charges
gubject to broad department pollicy directives,

2+ Re~emphasize GCM not to be used unless other alter-
nativee eliminsted.

3s Delays in toial:
a. stress depsrtment policy of expediting cases,
b. prepare and publish reagsonsble time schedule

¢. chronology of esch GCM, with 211 delays explained,
to be submitted with each record,

d, Manual should provide:

(1) file complaint or commence investigation with-
in 24 hours after accused restrained;

(2) complete investigation, where practicable, with-
in 72 hours;

(3) forward investigatlon report to CA within &
daye of initisl restraint or explzin delay;

(%) grant accused 5 daye after service, unless
walved or military exlgencles render it ab-
solutely unavoldable, Record should state
reason,

e, Manual to provide that avoidance of delay is sub-
ordinate to thorough investigation, preparation of
accused's defense and full jJjustlice.

fe Present practice of maintalning atatistice of the
rate of trial by GCM be eontinued and perlodically

- 15 =

JAG RECOMMENDATIONS

1. Collect and puklish all basic raies in
systematic arrangement in tne Menual;
they are now dispersed in numeroug pub-
lications (Manual, Alnavs, Circular
Letters, ctc).

2. Follow all recommendations in esub-
stance.

3., &8 to McG recommendation and K recom-
mendations # 3 a-f, see, supra, page 9,
item 6. (JAG recommendations),
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' EXISTING LAW AND PRACTICE

(6) in no case should a men be tried
by GCM without his service record;
by a SCM only if the delay to ob-
tain hie service record would ex-
ceed 20 days.

(7) accused should be grented reeson-
able time to crepare his defense;
court should grant liberally re-
quests of prosecution or defense
for oostponement or continuance.

¢c. As to particular offenses:

(V:
(1) care should be teken to distin-
cuish between petty pilfering and
theft; thieves should be separated
from the service; therefore to be
tried by SCM or GCM,
(Becw:

(2) trial by GCM ie consldered ap-
propriaste, €. g., 1n cases:

4 (a) of deliberately miesing ship
regardless of length of absence.

(b) where absentee, after surrend=-
er (or apvrehension) is ordered
to return to his former shiE or
gtation "in his own custody
but fails to comply with orders,

(3) numerous detalls for handling
abgence offenges stated in BuPers
CirLtr 12-47 and referencee cited
thereiln.

i (4) consolidation orincirle: a person
- ghould not be tried for an offense
which was known to the convening
authority so early that he could
heve cherged the offender there-
with at an earlier trial held on
other charges (restricting Art, 43
" AGN).

de As to types of punighmentg:

(1) solitery confinement on bresd and
weter should be imposed upon in-
gubordinete snd recazlcitrant of=-
fenders only, not upon pettyofficers.

JAG RECO

VARIOUS RECOMMENDATICONS

reviewed by Advisory Zouncil 2nd that where rate
spoears too high stepe be taken to correct herdshlp,
morale, etc.(As to Advisory Council,cee below p.51)

4, Officer Cases:?

(a) No verson, regsrdless of rank, chould escsve pum-
’ : H »

ishment for offenses against AGN,

(b) There should be no disparity in vunichment, wher-
ever svoidable, regardless whether offender 1leg
officer (commissioned or werrant) or enlisted man,

Provide tnzt 1t is unlawful to atte=wet to influence
CA or court in reaching its verdict or sentence.

ld

ra

Pronibit recrimand of court or members and letter
stating non-concurrence in acquittal.)

1. Pronibition agoinet influencing tne court in parti-
cular cases; but informing the court as to prevalllng
conditions allowed.

2. neprimands of members of court forovidden; alco notli-
fication of non-concurrence in acquittals; but permis-
sible tn instruct, ana oifensive conduct of mewbers
ounisnable.)

LT

MMENDATIONS



' EXISTING LAW AND PRACTICE VARIOUS RECOMMENDATIONS ’ JAG RECOMMENDATIONS

(2) SCM and DC sentences involving
a comblnation of reduction in
rating and lose of pay not favored.

(3) SCM and DC sentences involving
loss of pay should not extend to
more than one half of the accucsed's
monthly ©ay per month,

(4) Confinement eshould not be in-
flicted as punishment for the of-
fense of failure to pay Just debts,

(5) Sentences involving extra police
duties sre, as a general rule, un-
desirable on board shlps.

- 37 = 9209




EXISTING LAW AND PRACTICE

5. COURT-MARTIAL PERSONNEL IN GENEHAL

a. Selection and HResponsibility.

Selected by, and responsible to,
CA.

b. Im Legal Adviser of Court-
Martial is not provided for in exlst-
ing law. The judge advocate of a
@M and the recorder of a SCM, 1i.e,
the prosecuting party, has the dual
or even triple function, in addition
to his principal duty of proeecuting,
to advise the court on questions of
law (substantive, procedure, and
rules of evidence) and also to pro-
tect the interests of the accused
where there is no defense counsel.

VAr.10US RECOMMENDATIONS

K: 1. Selection of members,
Avoid hand-picked courts; establish instead:
a. relatively permanent courts where possible, or
b. use of panels, and

¢. no new member of court after arraignment except to
complete minimum membership.

2. Qualifications of JA
Prosecutor
Defense counsel
should be certified by JAG; they should be responsible
to him and under his supervislion.

McG: 1., Judge Advocate

For every GCM and SCM the Ca shall appoint a JA;_Ene
JA for a @CM is to be certified as qualified by JAG,

o, JA under rules of practice, pleading, and procedure
prescribed by Secretary snall:

&. Summon all witresses,

b. Hule with finality on all questions of admissibility
of evidence.

c. Give impartial advice on matters of law and proce-
dure to the prosecutor, to the accugsed and his coun-
sel, and to the court,

d. Question such witnesses a8 may 1in his discretion be
necessary to a full exposition of the facts,.

e. Instruct the court, prior to its deliberations on
findings, upon law of the case.

f. Keep, with the asslstance of a duly designated
clerk, the record of proceedings.

- 18 -

JAG HECOMMENDATIONS

1. Follow K recommend2tion # lc.

2., Follow K recommendation # la when
practicable.

3. Follow X recommendetion # 2 1n re-
gard to the JA only, and only insofar
&s his law dutles are concerned.

1. For every GCM, the CA shall appolnt
a JA, whose gualificetlons are ap-
proved by JAG and who 1s under super-
vision of JAG, insofar as hls law
duties are concerned. JA shall not
be a member of court, nor vote on
either findings tc the general lssues
or sentence,

2. Follow McG recommendations # 2a and f.

3. The JA shall rule on all interlocutory
guestions, except challerges; glso on

admissibility of evidence and privileges

of wltnesses; hils rulings may be over-
ruled by the court.

ruling the JA--shall appear on the re-
cord. The rulings shall be 1ln open
court unless the court is closcd upon
motion of member. The rulings may be
changed at any time during the trial.

4, The JA may question witnesses under
the same limitations under which, at
present, the court should guestion
witnesses.

9209
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EXISTING LAW AND PHACTICE

W:

VARIOUS RECOMMENDATLONS

Follow McG recommendations 1 and 2 which are to be re-
garded ae great progress.

B 6: Follow McG recommendations 1 and 2 except that JA's rul-

(AW:

(V:

ings under 2b should not be binding upon court; substitute
therefor: In any case where tne court does not follow the
advice of the JA with respect to matters or law and pro-
cedure, the rejection of such advice and reason therefor
shall be noted in the record of proceedings.

The JAG shall report upon the fitness of each JA's per-
formance of duty.

A Judge Advocate

1. shall be appointed for every GCM and when practlcable
for every S5SCM,

2. Qualifications approved by JAG.
3. Under supervision of JAG.

4, Instructions of law applicable to case to be made 1in
open court and set forth in record; that court determine
guilt or innocence in accordance thierewith and on basils
of facte found by 1t; on review, prejudicial error in
JA's inetructions to be grounds for setting aside con-
viction.

5. JA should decide on admiseibility of evidence and on
interlocu%ory questions of law, except challenges,
Law member:

Should be officer of JAG Dept. if avallable.
a specilally qualified officer.

Otherwise,

Rulee on interlocutory questions, except challenges.
Acts as legal advieer to the court.

The ruling of Army law member on admisslibllity of evi-
dence is final and not eubject to being overruled by
court,

Hemains with other members in closed court. Has equal
voice and vote with other members.)

1. Law member should be trained lawyer, and commissioned
officer of JAGD, and his fitness reports should be made
by JAG,

Law member must be present during entire trial and his
rulings on legal questions other than sufficiency of
evidence snould be binding on the court.)

n

S jGES

5.

9.

JAG RECOMMENDATIONS

Before the prosecution tegins, the JA
shall read to the court the elements of
the offensea charged, of lesser and in-
cluded offensee, and the elemente of
proof required, as set forth in the
Navel Law Manual. The JA may, on his
own motion, and shall, upon recuest by
any member of the court, repeat cuch
reading, in whole or in cart, at any
time during the trial, especlally after
a motion for diesmissal and prior to the
deliberaticns of the court on tne
findings.

The JA shall be subject to disqualifil-
cation on similar groundes as members of
the court are subject to challenge. He
may declare himself disqualified; on the
second level, the question of his dls-
gualification should be decided by the
b,

In SCM cases, the duties performed by
the JA of a GCM during the trisl, de-
volve upon the court,.

The pre-trial duties of a JA (summon-
ing witnesses) devolve, in SCM cases,
upon the prosecutor.

The functions of pre-trial investiga-
tor or officer, preparing charges and
specifications on the one hand, and of
JA on the other, &re incompatible.
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EXISTING LAW AND PRACTICE VARIOUS RECOMMENDATIONS JAG RECOMMENDATIONS

(SecW: 1. Law member of uCM is JAGD member or tralned lawyer
designated by JaG.

2. hulings of law member of GCM on all interlocutory
- ouestione final, except challenges.

3. Law member of GCM muet be present during trial.)

c. Prosecutor., McG: For every GCM, the CA shall appoint a qualifiedprosecutor.
1. For every GCM and SC¥, the convening
(1) Name: Judge advocate (in GCM). W & Follow McG recommendations. authority shall a»npoint a qualified pro-
Recorder (in SCM). B'46: secutor, a lawyer if practlcable. His
dutlies shall be similar to the prosecu-
(2) Appointed by: Convening author- K: 1. Qualified officer-lawyer for prosecution for every ting duties of the oresent JA of a GCOM
ity. GCM and wherever poesible, for SCM, or recorder of a SCM, but without the
additional duties of tne present JA or
(3) Hesponsible to: Convening autn- 2. Qualifications should be approved by JAG. reccrder, sucn s8 impartial advice on
ority. aquestions of law, protection of the ac-
3, Should be subject only to JAG, cneed's intereste, etc; Provided, that
(4) Qualifications: Judge advocate tne prosecutor of a SCM shall nave the
should be an officer skilled in (AW: Trial judge advocate (in GCM and Special Court Martial). additional duty of summoning witnesses
the law. Where none such 18 avall- for both sides.
able, any officer may be desig- Appointed by: Convening suthority,
nated, HRecorder needs no epecial 2. The functions of pre-trial investigator
qualifications, Responsible to: Convening suthority. or officer, nreparing charges and specl-
! ficationg, =né procecutor are compatible.
(5) Duties: Prosecutes case, Sum~ Should be member of JAG's Dept., May be disqualified
mon8 and examines witnesses, Gives for bias, prejudice or hostility.
court opinion on form snd law.
Sums up case for prosecution. Prosecutes case. Summone and examines witnesces. Does
Withdraws when court is cleared. not give court opinion on law unless 8o requeeted by
Keeps record., court., Sums up case for prosecution. Withdraws when

court is cleared. Keeps record; signs each day's pro-
ceedings. Does not assist or advise the defense. Must
not suppress evidence favorable to defense. Makes no
comment of failure to testify on part of accused., )

(6) Relation to accused: Behaves im-

partially., Uives to accused and
counsel opinion on law, in or out

of court, on request. Protects in- (V: 1, Right of the command to control the prosecution and

terests of accused when he ie with- name a TJA should be retalined.
out counsel. Makes no comment on
failure of accused'to testify. 2. TJA should be & trained lewyer and member of JAGD,

and his fitness report, duty essignments, anc promo-
tione snould be made by JAG,)




d. Defense counsel:

(1) Accused entitled to counsel in

any court martial.

(2) Accused may select any person,
s including--at accused's own ex—

pense-—civilian lawyer.

(3) If accused wishes counsel but
does not select one, designated

by CA.

(4) Counsel should be lieutenant or

above.

EXISTING LAW AND PRACTICE

VARIOUS RECOMMENDATIONS

B'43: 1, A defense counsel should be appointed for each gen-

McG:

eral court martial.

o, Accused should be represented by defense counsel in
all cases, subject to his right to have counsel of hie
own cholce,

The convening authority or the court shall asslgn a
qualified officer or officers to act as counsel for the
accused, In sddition, the accused may retain service of
civilian counsel, or officer, if available, of his own
choosing. )

B'46: Continue present practice.

K

(SecW:

Defense Counsel:

1. Qualified officer-lawyer for every GCM and, 1if poss-
ible, SCM,

2. Qualification be approved by JAG.
3, Subject only to JAG,

4, Equal ability compared with prosecutor, if possible.

H. Hequire defense couneel attach brief appeal to each
cagse or signed statement that no brief necessary.

6, Defense counsel to have duty to present substantial
jurisdictional or similar questions to appropriate
civil tribunals.

7. Accused to retain right to cholce of civil or naval
couneel at trial and on appeal.

1. If TJda of GCM is lawyer, defense counsel must be
lawyer; eame rule for Special Court Martial.

- DD

JAG RECOMMENDATICONS

1. The CA snall asppoint a defenee counsel
for every GCM and SCM; he should be a
lawyer if practicable. For DC, upon
request of accused, defense counsel
shall be appointed.

2. Similar to Army practice, the defense
counsel shall eXerclse his functions in
every GCM and SCM cese--no request of
accused to have counsel being necessary;
Provided, that accused may reject the
defence counsel regularly avpointed.

3., The accused may, in addition to or in-
etesd of the regularly appolinted de-
fense counsel, select his own counsel,
civilian or, if avellable, any nerson
in the armed forces.

4., In every not gullty cese resuvlting in
conviction, the defense counsel shall
attach to the record either an appeal
brief or a statement (with reasons)
tnat such appecal brief 1s not regarded
necessary or possible.
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EXISTING LAW AND FHACTICE

©,. DECK COURT

a. Convening authority:

Any GCM or SCM convening authority.

b. Constitution:

One officer. ©Should be Lt. or above
CO, if commissioned ofticer, may act
as DC officer,

DC officer is court and prosecutor
and, 1f accused--as in most cases-——
without counsel, also defense coun—
sel. (Tne accused before a naval DC
may be represented by counsel if he
80 desires.

c. Jurisdiction:
All enlieted persons under command
of convenlng authority who consent to
trial by DC, Tries very minor of-
fenses,

d. Punishments:

DC may impose any one of the follow-
ing:

(1) Reduction to next inferior rating

(2) Confinement, not exceeding 20
days.,

(3) Solitary eonfinement, not exceed-
ing 20 days,

(4) Solitary confinement, bread and
water or diminished rations, not
exceeding 20 days.,

(5) Deprivation of liberty on shore
on foreign station, not exceeding
3 months,

MeG:

W&
B'hp:

B'l43:

(AW:

VARIOUS RECCMMENDATIONS

Abolish DC,

Retailn DC,

1l. Bmpower to adjudge sentencee of greater severity.
Confinement and forfelture of pay for not more than
one month,

2. Consent of accused should not be required.

1. In general follows present AGN, CA enlarged to in-
clude "eny officer in command",

2. Confinement increased from 20 to 30 days. Solitary
confinement on bread and water decreased from 20 to
15 days. Deprivation of libertﬁ on shore limited to
70 days and "on foreign station" deleted. Extra
duties limited to 30 daye instead of 3 months, Loss
of pay increased from 20 to 30 daye. Confinements,
etc. to run consecutively.

1. Newsof court: Summary court-martial.

2, Convening authority: CO of a garrison, fort, camp,
etc., or CO of a regiment or detached smaller commend.
CO, if only officer present, is the summary court-
martial.

Different from other Army courts: accuser or prose-
cutor may be convening authority.

3, Personnel of court: One officer. Should have 2 or
more years' service, if poesible. No defense counsel
allowed; summary court officer is court, prosecutor
and defense counsel,

4, Juriediction:

a. Privates, firet class, and below. Also non-commis-
gioned officers below technical sergeant, if they do
not object or unless their trial 1s ordered by an
officer competent to convene a GCM,

- (02

JAG RECOMMENDATIONS

1. The deck court officer should be lieu-
tenant or above.

2. For every deck court, the CA shall ap-
noint 2 defense counsel upcn request of

a

3.

a

b.

o)

v w

d

e

p

ccuged; but no prosecutor.

Punishments:
. Heduction to the next inferior ratling;
Confinement not exceeding 30 days;

Solitary confinement on bread and wva-
ter or diminished rations, witn a

full ration every third day, not ex-
ceeding 20 days;

. Deprivation of liberty, not exceed-
ing 1 month;

Loss of pay, not exceeding 1 month's
pay, may be imposed independently or
added to one of the other punlishments.

. Abolish eolltary confinement and extrs

olice duty.
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EXISTING LAW AND PraCTICE

(b) Extra police duty, not exceedlng
3 months, and 20 days' loss of
pay, wnich may be added to any of
tne foregolng punlishments.

e, DC Trial preparation:

(1) DC card prepared by convenlng
sutnority with assistance of hls
legal officer tnen delivered to
DC officer.

(2) DC officer cnecks correctness of
card; summons witnesses for both
sides, but does not examine tnem
before the trial.

(3) At outset of trial, accused's
rights are explalned to him.

(4) Counsel is assigned to him 1f he
so desires,

(5) If he does not consent to trial
by DC, CA usually orders trial
by SCM.

GG

(SecWi:

VarnlOUS RECUMMENDATIONS

b, It may not try carital offenses,

c. 1t cannot imnose disnonorable discharge, confine-
ment in excess of one month, restriction to limits
for more tnan 3 montne, or loes of pay of more than
2/3 of one month's pay.)

1. Summary court officer snould be selected from cap-
tains or oificers of field grade, Junior and unex-—
perienced officers snculd not be selected.

2. The accused should be allowed@ to have counsel of hils
own selection before & summary court; but appointment
gnould not be mandatory.

3. The ovower, authority, and dignity of summary courte
should be increased,

1. Follow V recommendation #1.

2. Counsel for accused, if requected,

pefore Army
summary court martial,)

—LoReE

JAG RECOMMENDATIONS



EXISTING LAW AND PRACTILCE

7. SUMMARY CUURT MARTIAL

a, Convening authority:

VARLOUS RECUMMENDAT1ONS

JAG RECOMMENDATLONS

SCM may be ordered for the trial of McG: Any commandant or CO designated by the SecNav may con- 1., The CA shell appoint a prosecutor and
enlisted men under hie command by: vene SCM, a defense couneel for every SCM, Pro-
vided, that the accused--as in a GCM
(1) the CO of any vessel, or W: Any orficer in command designated by the SecNav, cace--may reject the defense counsel
regularly apnolnted.
(2) the commandant of any navy yard (AW: 1, Name of court: Special court martial.
or station, the CO of any brigade, 2. The accused may, ln addition to or in-

regiment, or separate or detached
command, or marine barracks, or

(3) when empowered by SecNav, by any
otner CO,

2, An accuser or prosecutor cannot convene the court,

3., Number of members: Any number not less than 3.

4, Qualifications: Majority should have 2 or more years'
service, if possible., Senior in rank 1s president,
Legal quorum: 3,

stead of the regularly appointed de-
fense counsel, select nis own counsel,
civilian or, if avallable, any person
in the armed forces.

3, At least one of tne members of the SCM

shall be especially qualified in naval

b, Constitution:

law, where practicable.

5. Restrictions: An accuser, witness for prosecution,
(1) Three commissioned officere; and an officer suspended in rank cannot 8it as members.
genior member snould be at least
lieutenant or above, 6. Jurisdiction:

ticers,

All persons, except commlissioned of-

t it .
CA, material witness, and an of=- subject to miliSaEEyEE

ficer reasonably subject to chal-

lenge should not be appointed mem~
bers, No member may later act as

reviewing authority of a court of

wnich he was & member,

7. Offenses: Any oifenses except capital offenses and
tnose carrying & mandatory punishment which 1s beyond
tne power of the court to impose. But GCM CA may auth-
orize trial by Special court martial for capltal of-
fenses,) :

(2) Recorder is warrant or commis-—
sioned officer, should be skilled; (Vs
prosecutes case; advises court and
accuged on questions of law; pro-
tects accused's rights if no de-
fense counsel.

1. Trial of officers by special court martial should be
authorized to bridge between commanding officer's pun-
ishments (AW104) and GCM.

2. Special courte martiazl should be governed as far as
practicable by the same requirements as GC's M.)
¢, Juriediction!

(SecW: 1. Follow V recommendation # 1.

(1) Persons: All enlisted persons

T e T 2. Not regarded appropriate to meke law member mandatory

for special court martisl.)

(2) Orfenses: Minor offenses warran-

ting punishments of medium severity "
= PR
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EXISTING LAW AND PRACTICE

d. SCM may impose any one of the fol-
lowing punishments:

(1) BCD B'43:

(2) Reduction to next inferior rating.

, G

(3) Confinement, not exceeding 2 Mo
months.

(4) Solitary confinement not exceed-
ing 30 Jdays.

(5) Solitary confinement on bread and
water or diminished rations, notv
exceeding 30 days.

(b) Deprivation of liberty on snore
on foreign station, not exceeding
3 months.,

(7) Extra police duties, not exceed-
ing 3 months may be added to any
of the above, or imposed indepen— W:
dently and lose of pay, not exX-—
ceeding 3 months' pay.

B'46:

VARIOUS KECCMiENDATICNS

Empower to adjudge sentences of greater severity. Ad-
judge confinement and loees of pay for not more than 6
months.

A SCM shall have power to lmpose:

1. Lose of vay not exceeding b6 months; extra dutles not
exceeding o months, the performance of which shall
not, in itself, involve deprivation of liberty and,

2. Any one of the following:
a. Discharge with a BCD;

b. Confinement for not exceeding 6 months;

¢c. Solitary confinement for not exceeding 30 days;
d. Reduction to the next inferior rank or rating;

e. Deprivation of liberty for not exceeding 6 months.,

Powere:

Loss of pay increased from 3 to 6 months. Extra duties
reduced from 3 months to 60 daye with no deprivation of
liberty on shore. Confinement increased from 2 to
months. Deprivation of liberty on shcre limited to 30
days and "on foreign shore" deleted. Confinement for 3
monthe and loss of nay may be given with BCD., BCD exe-
cuted only after approval of SecNav or duly designated
representative,

Summary courts martial may award:
1. Discnarge with a.BCD,
2. Confinement for a period not exceeding 6 months to

run consecutively.

3. Solitary confinement for a period not
days to run consecutively, or solitary confinement on
bread and water with full ration every third day for
a period not exceeding 20 days, to run consecutively.

exceeding 30

- 25

JAG RECOMMENDATIONE

1. Punishments:
a. BCD;
b. Reduction to the next inferlor rating;
c. Confinement not exceeding 6 months;

d. Solitary confinement on bread and
water or diminiehed retions, with a
full ration every third day, not ex-
ceeding 30 days.

e. Deprivation of liberty, not exceed-
ing 3 months.

. Lose of pay, not exceeding © months

" pay (which punishment may be imposed
independently or in additlion to any
punishment other than BCD. )

g. Confinement not exceeding 3 monthe,
and loss of pay not exceeding 3
montns' pay, may be imposed in addi-
tion to a BCD,

2. Abolish solitary confinement end extra
police duty.

3. A SCM confinement sentence--even where
1t extends to the recommended maximum of
6 months--shall not carry with it the
"agcceasories. "

4, Retaln present practice that no good-
conduct credit is glven in SCM confine-
ment cases.

5. GCM confinement sentences which do not
exceed 6 months or are reduced on review
(incl. clemency) to 6 months or less do
not carry with them "accessories" and, on
the other hand, do not carry "good con-
duct® allowance.

6. GCM confinement which still exceeds 6
months after any reduction on review
(incl. clemency) shall not be reduced,
by operation of "good conduct" allowance,
below 6 months.




EXISTING LAW AND PRACTICE

VARIOUS RECOMMENDATIONS JAC

L. Keduction to the next inferior rating.

5« Deprivation of liberty on shore for a period not ex-
ceeding 60 days, to run consecutively.

o. Confinement for a period not exceeding 3 months, to
run consecutively, and loss of pey not exceeding 3
months way be adjudged in addition to a ECD, No BCD
shall be executed in a foreign cocountry.

Increase sentencing power of SCM to relieve GCM,

The Army special court martial can adjudge: confinement
for not more than 6 months; forfeilture of 2/3% vay per
month for 6 months; restriction to limits; detention of
pay; hard labor without confinement for 3 months; rep-
rimand, admonition, and reduction of a noncommissioned
officer or private first class,.)

- 26 =
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STING LAW AND PRACTICE

8. GENERAL COURT MARTIAL

convened Dby:

1) President, SecNav, C. in C, of a
“1eet, and, beyond the continentai
1t8 of U.S,, CO of naval sta—~
tion or larger shore activity;

') When empowered by SecNav, CO of
d 1ion, squadron, flotilla, or
- naval force afloat, or CO of
31 district, base, statlion, or
s or CO of other force or act-
r not attsched to a naval dis-
base or station.

h=13,

Lieutenant or above,

Should be senipr to accused of-

Ilcer.

McG:

(AW:

(V:

B'43:
& hg:

McG:
& K:

(AW

MceG:

VARIOUS HECOMMENDATICNS

Convening authority: President, SecNav, C, in C, of a
fleet, and when empowered by SecNav any commandant or CO,

Convening
in command

authority: President, SecNav or any officer
empowered by SecNav,

Convening authority: President, SecNav, or any officer
in command when empowered by SecNav,

An accuser or prosecutor cannot convene the court.)

1. Permanent GC'sM for territorial units, to be used as
rotating courts, should be created.

2. The JAGD should become the appointing authority inde-
pendent of the commend.

3. Attempt to influence court or reviewing authority
should be made a court-martial offenae.?

Reduce maximum to §.

Not lees than 5.

5= [«
Not lese than 5.)

Once a qualified member 18 absent during examination of
witnesses he is disqualified from sitting in the case,
If membership below quorum thereby, court may proceed
with less membere 1f prosecutor and accused consent.

Follow this McG reccocmmendation but only consent of ac-
cused should be needed.

1. Use Lt(jg) and Ene's in appropriete cases.

2. Enlisted men snould not be allowed as members; but 1f
tnis question be decided otherwise, they snould be mem-
bers upon option of accused only (high school education
or equivalent; 2 yrs service; not in excess of full
minority).

3. No new member of court after arralignment except to
complete minimum membersnip.

- 27 -

JAG RECOMMENDATLONS

1. Retalin present Art. 38 AGN,

2. A GCM shall consist of not less than §
members, If the court, after the ar-
ralgnment of accused, 1s reduced to less
than the quorum of 5, the reduced court
may proceed with the consent of the ac-
cused. If tne accused does not consent,

the CA may fill up the court (subject

to cnallenge, acknowledging of evidence,
etc.), and this shall be the only situ-
ation in wnich tne CA may appoint new
members after the arralignment of the ac-
cused (see, supra, page 18, item 1 of
JAG recommendations?. OUnce a qualified
member is abeent during examination of

a witness he shall be disqualified.

3. hank of members: Hetain present law and
policies, Provided, that officers below
the rank of lieutenant may be arpointed
where especlally qualified.

4, Enlisted wen sanould not be eligible for
membersnip on courts martial.

5. If this question (item 4) be decided
otherwise, follow K 2 as to two year
service requirement. Enlisted members
should be senlor to accused, and num-
ber expressly provided for; no discre-
tion to be glven to CA, and no option
to accused.

2209



EXISTING LAW AND PRACTICE VARIOUS RECOMMENDATLONS JAG RECOMMENDATIONS

(AW: Should not be inferior to officer accused and majority
should have 2 years experience.)

(V: Qualified enlisted men should be appointed at discre-
tion of CA.)

(SecW: Enlisted men qualified as members of GCM; appointed by
CA; senlor to accused; from other unite; recelve indoc-
trination. )

(3) Qualifications: President should B'43: Wherever poesible, one member should be skilled in law.
be line officer. 1/3 of same -
branch or corps as accused officer.

K Minimum of 2 years experience; preferably taken course Continue vresent regulation that 1/3
in law ana attended prescribed number of trials for in- be of same branch as accused. Follow K
gtruction on gualification of all members.
c. GCM may impose any punishment but:
(1) death only where expressly pro- B'43: Establish legal limitations of punishment in time of 1. Follow B'43 recommendation.
vided for in AGN, war as well a8 in time of peace.
2. hevise present 1list of offense= punish-
(2) No cruel or unusual punishments. McG: 1. Follow B'43 recommendation. sble by death, so as to reduce number
, 'and to better define such offenses. In
(3) Limited in peace time by Presiden- 2. Omit from the 1ist of offenses punishable by death the reducing follow McG, except 2s., d., h,,
tial limitations, following: Delete McG # 2.

8. Making a mutinous assembly and other similar offen- No death sentence should be mandatory.

ses except mutiny itself for which the death penalty
hae been retained.,

=i

b. Disobedience toward a SO,

ce Assaulting or striking a 80 while in the execution
of duties of office.

d. Having intercourse with the enemy.
e. Falling to inform CO of enemy message.

f. Leaving station before relieved.

g. Unlawful destruction of public property except wil-
ful etranding etc. of a vessel for which offense the
death penalty has been retailned,

h, Deserting duty or station in battle,
w Of =
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EXISTING LAW AND PRACTICE

Examples of present limitatione
ishment (sec., 457 NC&B):

Falsehood:

Officer: dlsmissal

Enlisted: b mos conf. and DD,
Fraud:

Officer: dismiecsal

Enlisted: & mos conf. and DD,
Cruelty:

Officer: dismissal

Entisted: 6 moe conf, and DD,
Striking another person in the
service on duty:

Officer: Aismissal

Enlisted: 1 yr. conf. and DD,

of pun-

naval

VARICUS RECOMMENDATIONS

3, The death penalty for sleeplng on watch is expressly
limited to cases in time of war.

4, All offenses punishable by death under federal crim-
inal laws are declared ounishable by death by court
martial, which adds treason and rave to tne 1list of
offences 8o punishable.

Follows substantially McG recommendations but does not
add iter No. 4,

1. Art, 63, AGN, snould be repealed. New statute pro-
viding for limitatione upon ounishments to be pre-
scribed by President, or by SecNav with approval of
President, both in time of peace and war, 1ln all cases
wnere AGN provides for punishment at discretion of
courts martial should be adoptecd.

2., Sucn tables of maximum punishments should include only
tne more serious civilian and miiitary offenses. Fun-
ishments for other offenses should be limited only by
departmental policy to be aannounced from time to time.

3, Punishment for offenees agalnet state laws should not
be limited by tne law of the particular state, but
courts should use tsuch laws as & gulde in determination
of serntence. PFunisnments prescribed by foreign laws
should not be binding on courts martlal.

4, Wherever possible, coneistent with discicline and re-
quiremente of the service, there cnould be no disparity
in the form of punighmente for the same type of mili-
tary offense, whether the offender be a commissioned
officer, warrant officer, or an enlisted man. A&As to
punishment for serious ecivil crimes, no disparlty 1is
warranted,

i

JAG KECCMMENDATLIONS

Follow K # 1.

2. Limitatione of puniegnment:

a. Wnere tae offense committed consis
of the violation of a federal statu
the period of confinement shnall not
exceed the maximum ceriod of impris
ment provided for in tnat statute.

b. Where the offense committed consis
of the violatlion cf & state etatute
tne veriod ¢© confinement orovided
for in that statute, if any, eaould
serve ac a gulde and snall be excee
nnly for speclal reasons,

Follow K # 4, taking into considera-
tion that taere are intangiblee wnlch
render an apparently ecu&al punisament
unequal in its consequences upon the
future of enlisted men and cfficers,
and therefore inecguitable.

te
te,

o=
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LEXLSTING LaW AND PRACTICE VARICUS RECOMMENDATIOUNS JAG RECOMMENDATICGNS

Not using best exertions to prevent
destruction nf public property.
Officer: dismissal
Enlisted: 2 yrs. conf. and LD,

Violation of Gen, Order or Navy hegs:
Officer: dilsmissal
Enlisted: 2 yrs. conf. and DD,

(V: 1., Manual should provide that a court martial should ex- As to V recommendstion # 1, see, below,
ercise 1ts own Judgment, and not glve maximur sentence Pp. 25-39.
where excessive, relying uvon the reviewing authority
to reduce 1it,
2. In time of war, GCM should nave power to inflict upon
officere lose of cnmmission and reduction to ranke.

3. Trial of orficers by speclal court martial saould be
authorized to bridge between commanding officer's pun-—
ishments (&#W 104) and GCM,)

(AW: Autpnorized special court martial to try officers, but
tiney are exemvted by executive order of the President.)

(Seci, 1, Follow V recommendation # 1.

2. GCM will be authorized to punish officers with loss
of commiesion and reduction to ranks.

N

Follow V recommencation # 3.

3=

Offense by officer of beilgg drunk on duty, in war,
nn longer recuiring mandatory dismissal; punishment
is discretionary.

n

No mandatory deata or life inprisonment for rape or
murder without opremeditation; ounisnment 1s discre-
tionary.

6. Limitations of punisnment for officers and enlisted
men in wer and nezce and a2t all places.

7. GCM may impose more than © but not exceeding 12
montns confinement without DD.)
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EXISTING LAW AND PRACTICE

9. TRIAL PROCEDURE

(for GCM and SCM unless indicated
otherwise).

a. Assembling: At the opening of the
court, the accused 18 gsked whether

he desiree counsel. If he answers in
the affirmative, defense counsel takes
seat as such (elther selected by ac-

(AW:

VARIOUS RECOMMENDATIONS

The regularly appointed defense counsel and, if any,
ass't. defense counsel are present automatically. The
accused may select other person (officer,”civilian, etc,
in addition or in lieu of appointed counsel.)

JAG RECOMMENDATIONS

cused-—officer or, at accused's own K: Accused to be represented by counsel in every case, Follow K recommendation.
expense, civilian lawyer--or deslig-
nated by CA,)

b. The JA and accused may challenge any (AW: TJA and accused, each has one peremptory challenge and
member of the court for cause. ENo of = an undetermined number of challenges for cause, The law
ficer who may reasonably be expected member can be challenged for cause only. (In Jjoint
to be challenged should be appointed trial, all accused together have only one peremptory
a member of the court.) Express pol- challenge; but each accused has such challenge in a com-
icy that rulings on challenges should mon trial.*) Challenges are decided by majority ruling
be liberal; e.g., Bubject to challenge of the court, TJA and defense counsel may be reported
any member who previously sat as meme to the appointing authority if 1t appeares to the presi-
ber of a court trying other accused dent, or TJA or defense counsel himself, that he is dis=
persong for offenses arieing out of qualified for any reason (incl. bias, hostility) properly
the same incident. Challenge sue~ to perform their reepective duties,)
tained on majority vote.

McG: Codify present law as rule of procedure, but let JA de-

termine each challenge.

K: 1. Follow McG, but; 1. Follow K # la (i.e., retaln present
law and practice),

a, court should pass on all challenges. i

2. Follow K # 2, except tnat appeal on
matter of dlsqualification of JA shall
be made to, and decided by, CA, and
use restrictlive language so as to keep
the disqualification of the JA within
firm bounds.

b. Allow one peremptory challenge for each side,

2. Allow petition for disqualification of JA to be de~

Sided initially by JA and if rejected, appeal to Legsl
fficer on stalf of CA.

* Types of trial in naval court martial
procedure: A single accused or two or
more accused tried in joinder; "common"
trial is unknown,
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EXISTING LAW AND PrACTICE

Court sworn: After challenges, 1f
any, have been disposed of, the pres-
ident ewears the JA and the court 1s
sworn by JA, (In SCM procedure re-
corder swears members before he 18
sworn in by senior member.) The ad-
ministration of oaths is repeated in
each trial even if there is no change
in the membershlp,

Accused 18 asked wnether and when he
received a copy of the cnarges and
specifications; (if necessary, the JA
proves the date in an lnterlocutory
proceeding.) At a later stage, 1i.e.,
just prior to the start of the trial
proper, the accused is asked whether
ne 18 ready for trial. The court
should be liberal in granting any rea-
sonable request for postponement 1f
needed to prepare defense.

Continuance: (at any time during
trial). Unless expressly suthorized
in the precept, a& court martlal 1s
enjoined to sit from day to day, Sun-
days and holidays excepted. If a
longer continuance seemf& to be war-
ranted tne court has to request the
CA to authorlze such action,

Objections to charges and specifice-
tions by accused (e.g. for vagueness,
etc.) end examination of charges and
specifications by the court., For any
technical error on errof in substance,
the court returns charges and speclfi-
cations to CA for correction. The CA
can not order or compel the court to
continue with trial regardless of
objections,

VARICUS RECOMMENDATIONS JAG RECCMMENDATIONS

B'43: Oaths administered to memperrs and JA when court as- Follow K re oaths, provided accused
sembles at its first session, but not repeated at 'begin- was present when court was initially
ning of trial of each case, - sworn,

Follow B'43, and make sequence of oaths uniform in SCM
and GCM,

Follow B'43 and McG and make sure that accused can ex-
ercise right of challenge either when oath was glven, or
later when his case is tried.

If less than 5 days elapsed between serving accused wlth Adopt Army rule for GCM; 3 days for SCH,
copy of charges and specifications, a continuance must and 24 hours for DC.
be granted unless the accused expresely walves his right.)

Adopt Army 5-day rule.

The court is empowered to grant a reasonable contin- Follow K recommendations
uance. )

JA may grant continuance for caueec at any timé.

Adopt Army rule,

Such objections should be determined by the JA before 1. Rulings on objectione to charges snd
proceeding further. specifications shall be made by J&, sub-
Ject to being overruled by the court.
Court should decide without being bound by JA, Rulinge shall be 1in open court, but, up-
on motion by any member, court shall be
Follow McG, but ruling snould be in open court unlese closed for deliberations. Reasons for
member of cocurt moves that court be closed. rulings of JA-- and of court, 1f any--
shall arpear on the record,
2. If objections are gustained, record 1=
to be referred to CA as under present
1. The accused may move to strike out a defective law.
specification or make another.kind of motion, €.g. %o 3. Objections may be made by accused or
gever a joint trial,) any member. JA may also, on his own mo-
tion, find charge(s) or specification(s)
not in due form or technically correct,
subject to being overruled by court,
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g. Special pleas:

h. Pleas to tne general 1issues:

EXISTING LAW AND PRACLICE

Tne azcused may ob-
Ject to the Jjuriediction of the court
or claim former Jeopardy, the statute
of limitations, etc.

The ac-
cused may plead guilty or not guilty
to any cnarge. OStanding mute amounts
to a plea of not guilty. Nolo conten-
dere ies practically a plea of guilty.

In desertion cases, & plea of guilty
is not accepted.

A plea of gullty dispenses with the
necessity to prove the charge.

MeG:
Blig:

K:

(AW:

(AW

MeG:

c VAHIOUS RECOMMENDATLONS

Let JA decide speclal pleas.
Court snould decide and not be bound by JA,

Follow McG, but ruling should be in open court unlese
member of court moves that court be closed.

The ruling of the law member is not binding upon tne
court.)

Even after a plea of guiity, "some" evidence 1s
suggested,)

The JA may refuse to accept a plea of guilty; end it
should not be accepted before determining that it was
made voluntarily and with understanding of ite meaning
and consequences.

Pleas of gullty:

1. Plea of guilty shall not be received in capltal casece.

2. Accused to be represented by counsel and vplea of
gullty be received only after opportunity to consult
with counsel.

3, JA to explain effect of plea of guilty including

a. thet .plea admits offense and makes convicticn
mandatory,

b. maximum sentence which may be imposed,

¢. unless accused admlts to acts charged, or disclalims
defense, a guilty plea will not be accepted.

4, JA to determine whether guiity plea be accepted.

5. Introduction of evidence after plea of guilty.

a. If gullty vlea accepted, prosecuticn to perpetuate
complalnant's testimony under oath, prior to
sentencing.

b. Attach pre-trial rerort of investigation to the
record for review purpoges after opportunity for
defense counsel to objeect to 1ts inclueion in whole
or in part,

- 33 -

. Follow K # 4, Provided,

JAG RECCMMEZNLATLONS

As in all interlocutory proceedings,
the Jh shall rule, sublect to be nver-
ruled by the court. The reasons foar
tne rulings of the Ji--and of the court,
if any--shall acnear on tae record,

1. Follow £ # 1, 2, and 3.

tnat Ja's rul-
ing 1e subject to be overruied by tne
court.

Follow K # Sb, Provided, that the pre-
trial report should be concise and com-
rlete in itself witnout attempting to
incorporste any ore-trial testimony by
reference s such testimony =nould not
accompany the renort winen the latter 1s
attacned to tne record for review pur-
poses., Pre-trial record to bte attached
only in gullty-plea cases,




EXISTING LAW AND PRACTICE

i, After plea of not guilty, prosecu-
tion begins; ite initial task: to es-
tablish a prima facle case.

Jo If the prosecution fails to establish
beyond a reasonable doubt the charges
and specificatione or lesser and 1in-
cluded offenses, neither AGN, nor '
NC&B, make provision for a motlon to
dismiss.

k., Defense begine with introducing eviw
dence, :

1, Rules of evidence:

(1) prescribed by executive regulation,

(2) rulings on evidence in closed
court viva voce,

(AW:

(AW:
EecW:

(AW:
McG:
B'43:

K:

(AW:

VARIQUS RECOMMENDATICNS

Before the court begins to hear the evidence,

l. Any party or member may request tne TJA to read cer-
tain pertinent section of the Manual, etc.,

2. The TJA may make an opening statement of what he ex-
pects to prove.)

At the end of the prosecution's case, the defenese may
move for an acquittal. The court may require specific
avermente of alleged ineufficiencies of proof.)

Accused, at close of prosecution's case, entitled to
move for finding of not guilty on each or all eveclfica-
tione and charges.

Motion for finding of not gullty.

1. Allow accused to move for a finding of not gullty as
to any or all charges and spec's at close of prosecu-—
tionbcase, JA to decide issue. Provico should be
added as to JA's ruling that it be subject to objec~
tion by member of court. Issue to be resolved by
mejority vote of court.

Defense counsel may start with making an opening
statement,)

Liberalize rules; admit entrles 1n regular couree of
business.)

Prescribed by President under authority delegated in
AW 38 which provides that they shall, as far a practi-
cable, be those recognized in criminal cases in U, S,
district court,

The admiseibility of evidence and privlileges of wit-

neeses shall be governed by rules of law prevalling 1in
triale of criminasl cases in the courts of the U,Z2,

Rulings should be in open court.

In open court, unless member of court requests ruling
in closed court.

Ruling of law member cn question of admissibility
binding. )

cal UG

-

JAG RECOMMENDAT.LONS

1. Before prosecution begins, Ji shall read
to court the elements of tne offeneces
charged, of lesser and included offenges,
and the elements of proof requtred, as
set forth in Naval Law Manusl. JA may, on
his own motion, and shall, upon reqguest
by any member of court, repeat euch read-
ing, in whole or in part, at any time
during trial, especially after a motion
for dismissal by the defense and prior tu
deliberations of court on findings.

2. Prosecutor may make opening etatement
(as in Army courts martial) of what he
expects to prove and how he expects to
prove 1t.

l. Follow K recommendation as to motion
for finding of not guilty.

1. Follow Amy practice.

1. Naval Law Manual should set forth rules
of evidence regardless of whether taey
can be found elsewhere, in AGN or other
federal statutes.

2, Rulinge on evidence shall be made by JA,
subject to be overruled by the court.
Rulings chould be in open court. Court
should be closed for dellberations, and
reasons for rulings should be entered on
the record.




EXISTING LAW AND PRACTICE VARIOUS KECOMMENDATIONS JAG HRECOMMENDAT1ONS

(3) Summoning of witnesees: B'43: Provisions to compel appearance of civilian witnesses
should be similar for GCM and SCM.

(a) GCM: civilian witnesses can be 1. Follow K # 1 and 2 re attendance of
subpoened 1f residing within MeG: 1. Service shall run throughout the U,S.,, territories witnesses,
State, Territory or District and possessions,
where court is convened; if

_ outside, they can merely be re~ 2. Witnesses desired by accused shall be subpoened at
quested to appear voluntarily his expense except that for good cause JA may in his
and SecNev has to consent to discretion order that witness be subpoened at Govern-
Government expense involved, SCM ment's expense.
civilien witnesges are compel-
lzable in no case; request to ap- 3, A witness 1n the naval or mllitary service may be
pear at -Government'e expense summoned by the JA through official channels.
depends on consent of CA 1if re-
siding within State, Territory 4, There should be identicel rules for summoning and
or District where court con-— subpoening witnesesesun «Cii and SCM cases.
vened, otherwise consent of Sec~-

Nav required. K: Attendance of witnesses!

(b) Naval witneeses can be summoned 1, Repeal AGN 42(b) and enact new earticle empowering
by JA or Recorder but CA passes GCM, SCM, and C. of I. to issue like process to com-
upon availabllity if travel, pel witnesses to aprear and testify, which U.3. courts

of criminal jurisdiction may issue; to run to any

etc. at Government's expense is
= part of U,S,, territories and possessions.

involved.

2. Give JA discretion to authorize transportatlon at

Government expense of witnesses for defense where 1t
| appears that tne defendant is without means. Ask
Congress to appropriate speclal funde outslide regular
naval budget upon which JAG may draw for this purpose.
(SecW: Equal opportunities for both parties to obtain
(4) Contempt of court: attendance of witnesses.)

(a) GCM mey punieh neval witnegses; McG: 1, GCM, SCM and C. of I. may punish any verson subject GCM, SCM, and C.of I, may punish any
may find civilian witnesses in to AGN who refuses to give testimony or commits person subject to AGN who is guilty of
contempt, but district attorney contempt, contempt in tne presence of the court,
to be informed for proceedings : by 2 mo's conf. Persons subject to AGN
in District Court against civi- 2, Puniechment: 2 months' pay or 2 months confinement. who wilfully neglect or refuse to appear

lian witnesses, or to produce documentary evidence, when
duly subpoenaed may be punished under

the gencsral article for C. to P., by sep-
arate disciplinary action. Contempt of
civilians snould be added to offeneee

constituting misdemeenors under AGN 42(c).

3, Person may arpeal to SecNav within 10 days. Punish-
(b) SCM and DC have no powers to ment suspended pending decicion on appeal.
punish for contempt. 4. Follow B'L3,

5. Any person duly subpoened who falls to appear or re-
fuses to testify may be prosecuted in the District
Court of the United States.,
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EXISTING LAW AND PRACTICE

(5) Depositions of unavallable wit-
nesses allowed for prosecution and
defense but 1f used by prosecution
punishment for offense mey not ex-
tend to death, confinement for more
than one year, or dismisesl.

(6) Stipulations:

(a) of facts: not favored; admissi-
ble only if they amount to admle-
slon by accused himself (stipu-
lation between prosecution and
defense counsel not recognized).

(b) of testimony of unavailable
\ witness: not recognized.

(AW:

(AW:

McG:

B'46:
(SecW:

B'43:

MeG:

VARIOUS RECOMMENDATIONS

Follow McG, except punishment not suspended pending
appeal, and omit McG recommendation No. 5.

Direct contempt by military and civilian witnesses pun-
ishable by Army court martial.

For constructive contempt and failing to appear or re-
fusing to testify, Army personnel are punishable under
AW 96 and civilians in U.S, District Courts.)

Contenpts:

1. Repeal AGN 42(c), enact new article making wilful neg-
lect or refusal to appear, to testify, or produce doc-
umentary evidence (GCM, SCM, or C. of I.) a misde-
meanor,

2. Repeal AGN 42(a).
OM and s -of 'ds

of court.

Enact new article empowering GCM,
to punish any person for contempt

Depositione allowed in cases not capital; in capital
cages allowed for the defense; but for the prosecutlon
in such cases only with express consent of defense,)

Depositions allowed for defense only (as under Federal
Hule 15).

No person whose conviction has been egecured by deposi-
tion(s) shall suffer death or imprisonment for more than
5 years,

Make provision for proper use of depositions,
Allow depositions in "nominal" death cases, tne death

penalty not actually belng imposed; for prosecution
and defense; insure prompt taking.)

Receipt of stipulations duly entered into by JA and de-
fense counsel, acting with consent of accused, permitted.

The prosecutor and defense counsel with the consent of
the accused may stipulate facts for the purposes of the

trial.

..:l,b..

JAG RECOMMENDATLONS

1. Subject to the provisions of paragraph
2 below, depositions shall be allowed
equally to the prosecution and to the
defense, Provided, that, except where
absolutely impracticable, the accused,
with a counsel if desired, be glven an
opvortunity to be present at the teking
of the deposition and to cross-examine
the deponent; and Provided further,
that, 1f the accused himself be denled
these opportunities, they be afforded
to such representetive as the accused
may select.

2., Depositions shall be allowed only where
witness i1s unavallable by reason of
death, age, sickness, infirmity, impris-
onment, or military necessity which
would prevent his personal appearance at
the place of trial, or where witness can
neilther be compelled to appear nor 1s
willing to appear voluntarily before the
court martial.

1. Stipulations should not be permitted.
(Retaln present law on admissibility of
Judicial admissions.)



EXISTING LAW AND PRACTICE

(7) Court may examine witnesses of
either party; the purpose of such
exsmination ghould be limited to
clarify previous testimony; 1t
should not be misused to elicilt
new items so as to make the court
a second prosecutor. Under eimilar
principles, the court may also call
witnesses as witnesses of the
court.

ms Testimony of accused:

(1) Accused may take the stand upon
his own request; fallure to do 8o
shall not work egainst him, If he
takes the stand, he is subject to
cross~examination on all matters
of the charge or chargee to which
he selected to testify in hie own
behalf.

(2) The accused regardless of whether
he testified in his own behalf or
not--may make sn unsworn etatement
after gll evidence haes been intro-
duced, prior to the finding of the
court, Such statement is not evi-
dence; it may operate in either of
two ways:

(a) The court should reject a plea
of guilty if the statement con-
tains averments inconsistent
with such plea.

(b) It may cause the court to re-
commend the accused to the clem-

ency of the reviewing author-
ities.

n. Findings:

Deliberation by couft; votes slgned;
simple majority sufficient for convic-
tion as charged or lesser included

VARIOUS RECOMMENDATIONS

McG: The JA shall have the power to question witnesses as
may, in his discretion, be necessary to a full exposl-
tion of the facts.

W: & Follow McG,
Bil6:

McG:  Continue present law but contents of unsworn statement
may be considered by the court in imposing sentence.

K: 1. Unsworn statement of accused in extenuation or miti-
gation, before findings, should be eliminated,

2. Allow sworn (or perhaps unsworn) statement in extenu-
ation or mitigation, after findings,

{
McG: Determination of finding, Court shall try all issues
of fact. Court bound by instructions of JA as to law of
the case, and 1t shall Betermine gulilt or innocence of

- 3T

JAG RECOMMENDATIONS

hetaln present law and policy; the JA
gnould have the eame limited power as
the court to clarify testim-ny. (Tech-
nically, all witnesses--for prosecution,
defense, court, anéd JA--will be sub-
poenaed and summoned by JA,)

Follow K recommendetions.. All state-—
ments to be sworn.

Follow K recommendations # 2 and 4,
Continue nresent rule tnat every finding
be determined by majority vote.

9209




EXISTING LAW AND PRACTICE VARIOUS RECOMMENDATIONS JAG RECOMMENDATIONS

offense, Acquittal on any charge or accused in accordance tanerewith., Every finding deter- A tie vote to be a determination in
specification is announced, but not mined by majority vote. In event of a tlie, accused ac- favor of accused.
conviction. quitted. All findings a&re to be announced in open court

immediately after the court has ended its dellberaticns.
W Follow McG,

B'46: The JA should advise tne court, prior to its findings,
uvon the law of the case. If court fails to follow JA's
advice, reasons to be entered in record.

(AW: Deliberation of court on findings, 2/3 majority re-
quired, but unanimous vote in case of spying. OSecret
unsigned ballots., President announces total acquittal.)

(V: Findings should be annouaced as soon as determined, and,
in case of conviction, hear arguments on questions of
sentence.)

K: Deliberation and vote on findingse;

1. Instructions of law gopplilcable to case to be made in
open court and set forth in record; that court deter-
iwlne guilt or innocence in accordance thnerewith and
on basis of facts found by it; on review, prejudicial
error in JA's instructions to be grounds for setting
acide conviction,

2., Secret unsigned written ballot.

3, balse reouirement above majority for conviction.
Unanimous vote on finding to be prerequisite for impo-
sition of death venalty.

4, Announce 2ll findings in open court,

= (SecW: Convictions recuire 2/3 majority; are to be unanimous
0, ~entence: in mandatory death cases.

(1) Before court deliberates on sen- (AW: 1. Record of previous convictions and personal data
tence procecution may introduce introduced efter finding.
matter 1n aggravation if the ac-
cused has pleaded gullty; the de- 2. Deliveratlon on sentencej unanimous vote for deatn,
fense may iniroduce matter in ex-— 3/4 for 1life or more than 10 years, 2/3 for all other
tenuation or mitigation in all sentences, Secret unsigned ballots,

cases, Iurtner, personal data and

record of orevious convictions pre-
sented to court by JA. (Mest punish-
ments are not considered to be con-
victions.)

3. President announces fipaings and sentence (but an-
nouncement may be withneld.))

- 38 - 9209




EXISTING LAW AND PRACTICE

(2) Deliberation on sentence: simple
majority sufficient, but 2/3 needed
for death sentence.

(3) Ballots are signed., Sentence 1is
not announced by court.

(4) Individual members of court may
enter recommendation to clemency.

VAr-10US hECCHMMENDATLOXS

4, Defense counsel may submit matter in writing for
clemency consideration.

5. Hecommendation to clemency by meubers of court.)

B'43: GCsM should be given larger powers and responsibilities

in determining ultimate punishment.

McG: 1, After the accused has been found gullty, he may sub-
mit staetement on any matter bearing on sentence; €o
may also the oprosecutor, incl. submitting the record
of previous convictions,

2. Simple majority sufficient but unanimous vote for
death sentence,

3, Sentence to be announced.

4, The court may place the accused on probation for a
specified period, suspending execution of sentence.

W Follow McG,

B'46: Court should announce sentence but this should not

operate to change the time the sentence tegins to run.
K: 1. Mattere for consideration before sentence:
a. Desirablility of court having complete record of

past offenses, civikian and military, including re-
cord of mast punishments.

b. All matters for the extenuation and mitigation which
the accused may oresent; sworn (or perhaps unsworn).

c. Psychiatric report accompanied by information con-~
cerning the accused's family background, educatlion,
environment, employment and economic status, wher-
ever feasable,

2. Vote on sentence:

a. independent judgment of court;

b. secret unsigned ballot;

c. unenimous vote for death penalty., Coneider desir-

abllity of increading percentage of votes required
with severlty of sentence,

- 39 =

JAG RECOMMENDATLONS

1, Retain existing law (Art. 51 AGN) as %o

o

a., the duty of a court martial to ad-
Judge a sentence adequate to the nat-
ure and seriousness of the offense;
taking into conslderation any mast
punishment wnich has been imposed for
the same offense. (See supra, page
7, JAG recomuwendation # 2.)

b. recommendatlion to clemency by members
of the court, Provided, that the re-
commendation be svecific as to reasons
as well as to mitigating action re-
commended to be taken.

Prior to deliberations on sentence and
recommendation to clemency, the parties
should submit to the court such matters
as mentioned in K recommendation # 1,
Provided, that record of previous
offenses be limited to the record of
the current enlistment or current ex-
tension, Subject to such exceptlons
as provided for in existing law
(sec. 438 NC&B).

. Vote on sentence:

a. Follow V recommendation # 1 on page
Lo, infra.

b. Follow--subject to item la, supra, K
recommendation 2a; follow also AW # 2
and K recommendation 2b.

In makine a recommendatlion to clemency,
the members of the court snall also take
into considerstion tne time spent by ac-
cused in confinement awaiting trial.

Sentence and recommendation to clemency
shall be announced by court.
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EXISTING LAW AND PRACTICE VARIOUS RECCMMENDATIONS JAG RECOMMENDATICNS

d. Consider desirability of JA sentencing. . Follow K recommendation # 2a to extent
. tnat sentences, or portions tnereof,
3. #nnouncement of sentence: effective date: credit for other than death, dismissgl, discharge,
time in confinement prior to trial. or redvction to the next inferior ret-
ing, be effective and executed unon an-
a. Sentence effective immediately on ennouncement at nouncement by court; Provided, tnat re-
trial, duction in rating snall be effective
upon tne date of forwarding of the re-
b. Credit accused with time sSpent in confinement cord by CA to Devartment without nhaving
aweiting trial and before sentence eitner by statute remitted or suspended the reduction in
or policy directive. ] rating.

4, Recommendations of clemency by the court:
a. eliminate.

(V: 1. Manual should provide that a eourt martial should
exercise own Jjudgment, and not glve maximum sentence
where excesslve, relying upon the reviewing authority
to reduce 1it.

2. Sentence shouléd@ be announced as soon as determincd,)

p. Recording and anthentication:

(1) Testimony, accused's statement, B'43: 1, Where a trial consumes more than one day, the reading 1. Foilow B'4Z # 1 and 2, and--where

and erguments on the general issue, on =a2ch succeesive day, of record of nrevious day or practicable--# 3.

are recorded in full, Oral argu- ite ealient featuree not required.

ments upon admissibility of evi- 2. Frovide for one authentication for each

dence and interlocutory questions 2. Fi?di?gs anddsenpencettragscribgd gn game manner &s 2?02;2,ngiztsgzgeﬂtéizziogngoJEOHEiSt
rest of record. KReporter sworn to secrecy. 8 s, —=Fres, )

S e e R e gpecial members of court in lieu thereof in

reason, e.g., Ji and court differ, 3. For SCM: Provide approved printed forms, such as event of death, disabllity,'or unavail-
orders for trial, specificatlons of common offenses, . ability of Pres. or JA, or both.

(2) record approved from day to day by

and records of proceedings where accused pleads guilty.
parties and court if trial extends

JA snhall state reasons for his rulings

over more than 1 day. Entire re-~ B'Uo: In any case where the cocurt does not follow the advice on interlocutory ocuestions and admiesi-
cord incl. findings and sentence of the JA with respect to matters of law and procedure, bility of evidence; so snhall the court
authenticated by all members and the rejection of euch advice and reason therefor shall if and waen overruling the Ji; all rea-
JA; in addition, final adﬂour?ment be noted in the record of proceedings. sons shall be set fortn in the record.
cléduse by president and JA. n

case of total acguittal separate
copy of findings signed by all mem-
bers and JA,

(3) Before proceedings, findings and
sentence aporoved and published,
counsel for defenese may examine re-
cord exclusive of finding and sen-
tence.
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EXISTING LAW AND PRACTICE

10, REVIEW AND EXECUTION:

a. General Court Martial Cases:

(1) Execution of sentence requires
regularly:

(a) approval of proceedings find-
ingse, and sentence by conven-
ing authority (and designation
of place of confinement);

(b) dismisszl of an officer or
death sentence; apcroval by
convening authority and con-
firmation by President (or,
except in death cases, SecNav
until termination of Title I,
1at War Powers Act).

(2) Approved sentences involving
immediate DD or BCD (where no
confinement is to be served and/
or no probation was granted) are
affected only on instructions
from the BuPers or MarCorps.

(3) Typee of action by convening
authority:

(a) Acquittal is final (neither
approval nor disaporoval) ex-
cept theoretlcally where set

#'11ability of memberd according to NC&B;

"for improper conduct as for any other
offense against naval discipline

“can not be interfered with in their pro-
ceedings by naval authority"

"yet * * * pregponsible in civil courts
for any abuse * * * ¥

MeG:

(AW:

(Ve

McG:

(AW:
(SecW.

VARIOUS RECOMMENDATIONS

Codify present law and provide sentence involving dis-
charge of an enlisted man cannot be executed unless con-
firmed by SecNav,

Follow McG and orovide for power of President to ounish
naval reserve officers on insctive duty by disenroll-
ment for commission of offensges for which this opunigh-
ment has been especilally provided,

No member of court, TJA, or defense counsel may act as

staff judge advocate to reviewing or confirming authority)

1, Reviewing authority should have power to review every
case as to weight of the evidence, legasl sufficlency
of the record,; and to mitigete or set aslide sentences,
and to order a new tri:zl,

2., JAGD should become the reviewling authority indepen-
dent of the command.

3. The general or officer who referred case for trial
should have power to mitigete, suspend, or set aslde
the sentence, but his power to act should be limited
to clemency.

4, Provision for advising members of court of nonconcur-
rence in an acquittal shculd be expunged,

5« Reprimend of members by CA should be expressly pro-
hibited.*)

Every sentence of 2 n-valcourt mertial not extending
to death, dismissal, or dlscharge may be executed upon
aporoval of the CA, who shall have power to remit or
mitigate, but not to commute, such sentence.

For table of GCM review eystem, see Exhibit, page 4la.)

1., Initial review left with CA; but final review--incl.
sufficlency of evidence--with JAGD or adjuncts.

2. Execution of death sentences requree confirmation
by tne President.

3, All dismissals and discharges--prior to executlon--
reviewed by CA (who may mitigate or suspend) and
Board of keview and JAG,

4, Discretion of JAG to grant new trial (and set aside
old case) uvon requecst of sccused within 1 year after
final disposition or end of World War II.)

- 4u_

JAG RECOMMENDATIONS

1. Follow McG recommendation, but modify as fol=-
lows: Sentences, or portion therecof, extending
to discharge of enlisted men camnot be executed
unless confirmed by SecNav or officer author—
ized by Seclave

2+ The functions of pre-trial investigator, prepar-
ing charges and specifications, and prosecutor
are compatible; the functions of pre-~trial inves=-
tigator of preparing charges and specifications
on the one hand, and JA on the other, are incom=-
patibles An officer who investigated or pre-
pared charges should not be eligible for JA.

3+ Follow V recommendation # 2, leaving review for
legality wholly within Uepartmente

lie Follow V recommendation # Le

Se Follow V recommendation # 5, but modified as
follows:
aes The finding of a court martial shall not be

made the basis of a reprimand under any cir-
cumstancess

be Only Secllav can reprimand a court martial in
regard to its sentence; but the CA—-in for-
warding the record to the Department—may
recommend that such action be takene.

ce The CA or higher authority may reprimand
members of a court martial for personal mis-—
conduct during the trial.

6e Follow spirit of V recormendation # 3 (changing
fset aside" to "remit"), so that CA may take
one or the other of the following actions:

a. follow—in whole or in part-—a recommendation
to clemency by members of the court;

b. take--in the absence of such recommendation—-
an act of clemency on his ovm initiative, by
remitting, mitigating, or suspending any
sentence, or by commuting a sentence of death
to imprisonment for life or for a sitated term
of years;

ce forward the record to the Navy Depte. without
acting favorably on a recommendation to clem=
ency made by members of the court, endorsing
on the record his reasons for failure to act
favorably on the recommendationes

d. forward to Navy Depte a record containing no
recommendation to clemency, without clemency
action, merely endorsing: "The record has been
reviewed for disciplinary purposeSe"

YUY



REVIEW OF GCM SENTENCES UNDER ARTICLES OF WAR

1 IT III IV
1. Against General Officers 1. Dismissal of Officers in 1. Dishonorable ( 1. All Other GCM Sentences
War, Below General, Discharge ( (inel. Suepended Dismis-

2. Dismissal of Officers in (Uneuspended) and - under (After sals and Discharges)

Peace : consideration -(Plea of

2. Death in War for Murder, BCD (Not

3. Susvpeneion or Dismissal Rape, Spying, or (Guilty

of Cadets Desertion 2. Confinement in (

Penitentiary (
4, Death in Peace

5. Death in War for Other
Crime Than Murder, Rape,
Spying, or Desertion :

CO?hT COFRT COURT COURT
CA CA CA A

////\\\ﬁj = J’////\\\T i
SJA (JAG) SJA (JAG) SJA JAG) SJA (JAG)
lxkﬁhf///A \\nﬂ/f _ \\\c \\\c“///

_______________ ific'y of sent.

!
J 3,if JAG and JUD,C'L (CONF.A.) !in suspend.die-
e ' __disagree, to SEC_ Wi (CG_Army in icharge cases
o R S L T JAG—ggTeeling JAG agreeling JAG disagr'g field or ter. lpefore CA vak.

____________ i
¢ 1.final in DD & BCD | (may order | —=-=-=- —————— -
CONF.A. (CG Army in field or i if hold'g suffic't | execution, _ /BOARD OF REVIEW!
err.dept.or division) i 2 4¢ hold.insuff't, | exc.dism'l) Ipassing on suf-|
BOARD OF REVIEW BOARD OF HREVIE ! via JAG to JUD.C'L l
]

San I for I 2 and 23 ¢ leg.suffic't. leg.insuff't dept.or dlvﬁlsus ension.
l 4 QQELQ;&L_GQUEQLLE Ao ¢ mey eon 1ra .
SEC WAR | (3 Gen'ls) takes | (Sentence Bt cthers
I ! Conf.Actlon (JAG |} vacated; Re- confirm, if
| | concurring); stops} hearing may 5 he first can-
PRES | case. Also in | CA or CONF.A. be ordered.) SEC WAR (for PRES) mutes,remizg
(confirm'g) | 1ife imprison't | (who may order or: CO of -distant QRS SRR
(exc.dism'l ! cases which are | execution) command with Office of
cases under: ini EIT under'ex—t JAG Branch JAG
1lst War?.ﬁd._}gsigg_}gg.____ | (Mil.Jus,Div.)
E e if regard' insuffic't
_________ AT BOARD OF REVIEW
{ NOTE ' if agree'g w/MJDiv. if dlssgr.w/MJDiv.
| Areae withiln | z
| broken llnea: JAG JAG
!  1indicate | (with his recom'd) (deciding confl't)
| changes under; f
I congideration i SEC WAR
""""""""" e ’ (for PHES)

-~ ey e
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EXISTING LAW AND PRACTICE

aside by SecNav,

(b) Revision of record, findings,
and sentence before same court;
no new evidence; no increase of
punishment except where such
purpoce authorized by SecNav,

(¢) Disaporoval (or setting aside)
proceedlngs, findlngs, sentence,

(d) Ordering new trial.

(1) Where court was without Jjuris-
diction,

(1) where specification was
fatally defective.

| (111) Where obJectionable evi-
] dence admitted in addition
to sufficient good evidence.

(e) Approval of proceedings, find-
ings, sentence; may be combined
with remission or mitigation
of sentence (mitigation of find-
ing rare); commutation only by
SecNav or President.

(f) Ordering probation for certain
period (termination for cause
within that period),

, (4) Further review and action:

(a) Additionsl review for legal-
ity in JAG'e office, and for
disciplinary features in BuPers
or MarCorps, Only cases in
which 8S8ecNav action is recom-
mended are reviewed in SecNav's
office,

(b) SecNav has power to set aside
the oroceedingdg or to remit,
mitigate, or commute the sen-
tence,

(¢c) SecNav may offer accused op--
vortunity to request new trial

B'UZs

B'4E:

|
VARIOUS RECOMMENDATIONS

Bypases CA for review and action on record. GCM re-
cords to be forwarded by JA of court direct to JAG, who
reviews records, sends them to Board of Legal Review
for final ection,

Review procedures in Department ghould be re-examined
in interest of unifylng and eXxpediting the operations
of office of JAG and BuPers,

Egstablish Boards of Review in the Navy Depsrtment com-
posed of one civilian with legel background, one naval
lawyer, and one or more general service officers of
mature Jjudgment, The boards would review such cases as
the SecNav deemed asvpprooriate, Where a board disagrees
with review made by JAG or dlsciplinary activity in-
volved, the record would be returned for reconsideration

o Mo

JAG RECOMMENDATIONS

-+ ExXcept as modifled on page 47, infra,
retaln present law and practice as to
review in Nevy Devertment of all GCM
cases after they are forwarded by the
CA to the Department, Provided, that
after convictlon, the accused shall have
the right to eppeal within one year,

2, The review uron such acoeal mey result
in such actions as are beilng taken on
first review in the Navy Devartment,
Provided, that where the otherwlese ap-
prooriate sction would be to grant the
accused en onvortunity to recuest a new
trial, the case ghall be set sside if
the accueed 1e no longer subject to
naval juriediction,

After the end of this further review

or after the expiration of the one-yeer
veriod without reguest by accused for
such further review, the case 1s legally
closed.

L
.

L, Nothing that has been eald heretofore
ghell hemper the over-all power--agunder
exlsting lew--of SecNav and Presldent es
to setting aside, vardoning, etc,

FIRST ALTERNATIVE RECOMMENDATION
for Heview of GCM Cacses

l, Except as modifled on page 47, infra,
retain present law and practice as to
review in Navy Lepartment of all GCM
cases efter taey are forwarded by tne CA
to tne Pecartment, Provided, tnat after
conviction, tne accused snall nave the
rignt to request furtner review witniln
one year.

2. h Board of Heview snall be established
in Exoe and its members apvointed by
SecNav., There shail be furtner ecsta-
pblisned, in kxos, tne Cffice of the Caief
Derense Ccunsel, and tne Calef Defense
Counsel appointed by SecNav.

3, If the accused snall requeet further
review within tne one-year perind, the
Znard of heview--after giving the Chief
Defense Counsel an opportunity to make
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EXISTING LAW AND PRACTICE

where record sufficient but
with prejudicisl error.

(d) Unexecuted portion can be
remitted, mitigated, or sus-
pended at any time by SecNav
as matter of clemency.

(5) Publication:

(a) Notificstion of party and
publication by convening
auchority.

(b) Every command keeps docket
gsheets indicating the tine
which elapsed in each case
from aporehension until pub-
lication and major gteps in-
between.

(

VARIOUS HEGOMMENDATIOﬂS JAG RECOMMZNDATIONS
I
and further recommendation before belng presented to the recommendations in thie recvect--cenall
Secretary for final avproval, declde whetner the reocuest acpears to

nave merit and shall be granted.
B'46: Particlpation of BuPers and Commandant of the Merine

Corps in review serves a useful purpose. 4. If the reguest is granted, s nearing
shall be neld before tne Ecard of Heview,
in which hearing tne JAG and thne ac-
cused are present or represented and in
wvhich the Cnief Defense Counsel may suvp-
vort the accused,

5. The nearing may result in such actione
by the Board of neview #s are being tak-
en on first review in tne Navy Depart-

B'U3: The district legal officer of esch naval district wholly ment, Providcéd, that wnere tne otherwise
or partly within the continental U,S, shall maintain a avpropriate action would be to grent the
docket of all cases ordered tried before a GCM by any accused an ovcortunity tc reocuect a new
CA within such naval district. trlal, tne case snall be set aside if

the accused is no longer subject to
Under system of msintenance and review of dockets, JAs naval jurisdiztion.

of courts subject to system are relleved of duty of
making reguler monthly revorts snd revorting, as 2 reg-

- o, After tne enc of tnis furtaer review or
ular practice, delsye in trials, i 1

after tne exriration of tane one-year per-

Kt A chronology of each GCM ghould be prepsred with all Lod W EROLvLREOUERL RS a0cuses fon anch
delays exvlalned, and submitted with the record. furtner review or after tne Board of ne-
view nas denied tne accused's requect,
McG: 1., Boards of Review. the case is legally closed.
& W: '
2. There shzll be esteblished in the executive office {. Nothing thnat nae veen seld neretcfore
of the SecNav one or more boerde for the review of shall namper tne over-all power--ag un-
courts-martial, der exieting lLaw--of SecNav and Presidens

ace to setting aside, nardoning, etc.)
b. Each board shall be comnosed of three (3) members
of wnom at leaset one shazll be a civilian,

SrCOND ALTERNATLIVE hECCHMEWDAT.LON

2, Duties and powers. for Review of GCM Casec
1. Except as modifiled on vase 47, infrsa,

a. SecNav shall, prior to fiaal action, submit to = retain present law and practice as to
board of review the record of every court-martisl review in Nevy Lenertment of ell GCM
in which & conviction followed a nlea of not guilty ceses after trney are forwarded by the CA
and the final action contemnlzated extendes to death, to the Dernartment, Providecd, tnat after
dismissal, dishonorsble or BCD, or conflnement for conviction, the accused shall have the
any period in excegs of twelve (12) months, rignt to reouest furtaer review within

one year,

b. Each boerd of review shall review all records of
ceses submitted to it by the SecNav, both as to 2. A Board c«f Heview shall be established
legality end =28 to disciplinary festures, snd shell in the Office of tne Judge Advocate Gen-
submlt recommendations thereon to the SecNav via eral snd ite members ve aprolinted by tne
the JAG, Judge Advocate General, Tnere shall be

9219

- 43 -



EXISTING LAW AND PRACTICE

VARIOUS RECOMMENDATIONS

ce The recommendation of every board of review shall
be determined by & majority vote.

d, Boards of review mey, with the approval of the
SecNav prescribe their own rules of procedure.

3. Action of Judge Advocate General, The Judge Advocate
General shall, on each recommendation of a board of
review, endorse hls concurrence, or hls non-concurrence
and reasong therefore, and ghall transmit the entire
record to the SecNav for his declsion.

K: l. No longer any review by the C.A.

a. control by the C,A. of members of court =nd dis-
position of case should cease upon reference of the
case to trial.

b. proceedings from arraignment to sentence should
be the entire responeiblility of the court and JA,

c. sentence should be self-executory upon convictlon,
subject to review in the Navy Department by a
board of legal review and a board of sentence re-
view,

d. execution of such portion of any sentence as ex-
tends to death, dismissal of an officer, or dis-
charge of an enlieted man, should require the
action of the Preslident or of the Secretary or
Under Secretary of the Nawvy, or other offlcers
designated by them,

2e Departmental Review,

a, adninistrative control to be in Office of JAG,
All matters pertaining to the administration of
naval justice should be concentrated in one offlice
under the direction of the JAG, respongible dir-
ectly to SecNav. Purpose to eiiminate present
division of control and reeponsibility among of-
fices of JAG, BuPers (DiscSeec), MarCorps and Exce
+in GCM cases.

(1) whether the JAG is officer or civilian is im-
material if JAG has full responsibility in
control of administration,

b, board of legal review,
This board is to be created by statute to review

= iy

=4

JAG RECOMMENDATILIONS

further established, in tne Office of
the Judge Advocate General, tne Office
of the Chief Defense Counsel, and the
Chief Defense Counsel appointed by the
Judge Advocate General.

If tne accused shall reguest further
review within the one-year period, the
Board of Review--after giving the Chief
Lefense Counsel an opportunity to make
recommendationg in this respect--shall,
decide whether the request appears to
have merit and shall be granted. If
JAG agrees with Board's decision, the
decision is finel; if JAG disagrees,
SecNav to make decision.

If tne request 1s granted, & hearing
shall be held before the Board of He-
view, in wnich nearing the JAG and the
accused are present or represented and
in which tne Chief Defense Counsel may
support the accueed.

The hearing may, result in such actlons
by the Board of heview as are being
taken on first review in the Navy De-
partment, Provided, that where the
otherwise appropriate action would be
to grant the accused an opportunity to
request a new trial, the case shall be
set aside if the accused is no longer
subject to navel jurisdiction. If JAG
agrees with Board's action, thls action
ie final, if JAG disagrees, SecNav to
make decigion.

After the end of this further review
or after the expiration of the one-year
period without requeet by accueed for
guch further review or after the Board
of Review or JAG have denied thé accu-
sed'e request, the case ig legally
closed.

Nothing that has been said heretofore
shall hamper the over-all power--as
under existing law--of SecNav and Pres-
ident as to setting aside, pardoning,
etc.
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court-martiasl cases; to be estesblished in office of
SecNav,

(1) membership of board

(a) civilian member to be a well-gualified lawyer
or judge of long experience; not a naval of-
ficer or civilian officer who has been retired
for age; appointed for term of 6 years by the
President, as commender-in-chlef of the Navy,
on recommendation of SecNav; salsry equel to
or more than & Federal district or circuit
Judge.

(b) officer members to be certified as quelified
by JAG; 5-10 yeeres sctive legel expverlence;
appointed by SecNev on recommendation of JAG:
tenure of office semivermanant; altern=te
retirement and succecsion to incsure continulty
and oresence of experience; no lees than 3 or
more then 5 members,

(2) additionsl bosrds of legal review in Weehington
or overseas as needed,

(3) cases to be reviewed by the board of review

(a) all convictions by GCM, any conviction by
inferior court appealed to board.

(4) eubject matter of review by board of legal re-
view

(a) legal sufficlency of proceedings, filndings
and sentence in cases of not gullty olezs,

(b) legel sufficiency of proceedings and sentence
in caesee of gullty pleas.

(c) findings of not guilty should not be subject
to review,

(d) Power to review lesues of fact shculd be
granted.

(1) to mesintain finality of decision ageinst
subeequent and collateral attack

(2) to cure a cesee of obvious injustice.

-~ U5 -
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EXISTING LAW AND PRACTICE

VARIOUS RECOMMLNDATIONS JAG RECOMMENDATIONS

(e) board should consider errors in record re-
gardless of feilure of accused or his counsel
to object thereto.

(5) decisions of beard of legal review should be by
ma jority vote,

(6) board of legal review determiration of matters
of law should be final and conclusive, subject
to the reviewlng power of the SecNav to set aside
eany conviction at a later dete within a stated
time limit.

(7) in any event, SecNav power to order new triel in
any cese which has Peen found legally insufficlient
(for such reasons as a federal avpellate court
would remand a case| for retrial) should be legally
conferred by statute,

c. Relationship of JAG tp boerd of legal review,

(1) JAG should select,| furnish snd certify from hise
office legal officel’s to prevere cases and ore-
sent them to bosrds| of legel review,

(2) where no controvergisl questiong, before board
of legal review, suech reviewing officer preperes
short summary of fapts together with recommend-
ation as to disposiiilon by bosrd.

(3) where there are arpuable issues before board of
legal review JAG to| assign legal officers who
represent each side‘and prepare briefs 1n ssme
manner es sppellate|counsel do in civilisn courts.

(4) briefs should be shibmitted to board of legal
review prior to orap arguments,

(5) regularly ascigned defense counsel, or counsel
of accused's cholcell if he desires, should be
permitted to repregEnt accused before the board
of legal review,

(6) If board of legal
and JAG disagrees 1
ghould be submittel

eview 1s not to be final,
h findings, both opinions
o SecNav.

d, Offlce of Chief Defe Coungel,

(1) a legal officer cj@vilian of at least 10 yezrs

- L



EXISTING LAW AND PRACTICE VARIOUS RECOMMENDATIOQNS JAG RECOMMENDATIONS

active practice with suyibsgtantisl court experience
apovointed by SecNav,

(a) duty to follow all cases having contested
legal problems when argued before board of
legal review,

(b) hie discretion in sssigning an officer for
defense counsel to argue case before board
of legal review,

(¢) may argue = case himself before board of
legal review on behalf of accused.

td) duty to notify acqused of his opinior thet
borrd of legel review has improperly decided
a Jurisdictlional or constitutional question,
and to perfect apo¢al to the U.S, Supreme
Court unless the s¢cused desires his own
counsel or withhold{s hie consent.
e, Board of sentence revle4
This board to be ustab¢1£hed by order of SecNav in 1. There shall be established, under the
office of SecNav, Under Secretary of the Navy, a Disci-
pline and Clemency Board.

(1) Presldent to be a cllilian lzwyer with queli-

fications similar to ]eed of board of legal re- 2. All recordswhich have been sustained
view, on legal review (see, supra, pp. 42-44)
‘ and 1lnvolve sentences as described in
(2) Other members should|be: K recommendation # 2 e (4) shall be
) forwarded to this board for purposes
(a) outstanding psychiatrist with prison ex- of sentence review. Follow K recom-
perience from BuMef, mendation # 2 e (5). For further
' functions of this board, follow K
(b) Rep. from BuPers.| recommendation # 4 4, 2nd sentence.
(¢) high-renking nsval officer familiar with 5. The board shall consist of senior
discipline problem;, (naval) officers; its president shall
= : t be appointed for duty under the Under
(d) MarCorps officer | [koerienced in discipline Secretary; JAG, BuPers, Buled,
Sroblsnal MarCorps, and Gch (and Coast Guard in
: war) shall appoint one member each for
(e) Coast Guard offic ) familiar with discipline dUt? on the board with collateral duty
problems. : of keeping their resp. Bureau Chiefs
= etc. 1nformed of the generzl disciplin-
(f) outstending civi venologist. ary situation in the naval service.
(3) Impartial reviewers ected, furnished and 4. After re-review on appeal (see, supra,
certified by JAG frc 8 office legal officers p. 42), record should be re-submitted

to Discipline and Clemency Board.

- 47 o
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JAG RECOMMENDATIONS

to prepsare cases I'or conslderation by boerd
of sentence review sc Clemency and Prison
Inspection Board 3eg now doing,

(4) All sentences lmHosed extending to death, dis-—
miesal, or discharge, or confinement for 12
monthe or more, and all other sentences, whether
impoeed by GCM, or inferior courts eppealed by
. : accueed or hls counsel or referred by JAG,

should be reviewed asg they now are in the Navy
Dept.

(5) Recommendations to be mede to SecNev or Under
SecNav but not b§ binding on them, If no chenge

or modificetion Yecommended, then court's action
final; case filleq,

3. Review by President §nd Secretary. Follow K recommendations &, 4, and 3.

2

a. as to sentence of Leath or dismiseal unchsanged.
{

|
b. sugegested thet stetutory authority of President to

delegate power to SgeNav in other then desth cases
be made permanent, |

c. sentences extendln“ to discharge of enlisted men

should be referred Ho SecNav or to duly aprolnted
representative befowe execution.

d. sentence not extending to death, dismlssal or
discharge to be ref?rred to SecNav only where
change in sentence js recommended.

|I

e. power of SecNav tOJdisaporove a finding of not-
guilty or to reconvéne court for imposition of
nore severe sentencJ should be eliminsted.

4. Second and subsequen} clemency review by President
and SecNeav, N

a. power of Presgldent gnd SecNav as to clemency
after initial Depar fhent review should be con-
tinued. DBoard of sgatence review should tske over
functions precentllxercised by Clemency and

Prison Inspection d and GCM sentence review
board.

5« Reserve power of B¢ over findings =nd sentences.,
a, SecNavksbroad powe

set aslde oroceedings, find-
ings and sentence

bval ccurt mertisl convened
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EXISTING LAW AND PRACTICE VARIOUS RECOM‘-‘ENDATICrNS JAG RECOMMENDATIONS

by his order or by that of eny offlcer of the

Navy or MarCorpe should be continued, A statute

should provide that eliemency actlion by SecNev

does not asffect his power to set aside proceed- ,
ings, findinge and sentence in whole or in part

within a stated time limit,

b. Review of DC and SCM cases: B'43: 1, Review by CA final where ac¢cused pleads guilty, has Follow K recommendation, Provided that
no objection %o orocedure, ¢ualifications of desck
' DC 1. by CA (if DC officer was CA, no officer, or t¢ sentence and|does not request review 1. CA, pefore forwarding record, has same
actual review). within 3 days =fter asction of CA made known to him, clemency cvowers on sentence ge GCM CA

under JAG recommendation # 5 on page 41;:
2. by SecNav upon appeal within 30

days after publicationof sentence. . 2. officer to whom the record is to be
, forwarded nas also such clemency power,
in every case, DC card i» checked 4 in addition to his authority to review
in JAG's office for legal suffi- ; the cease for legality and take any
ciency of specification and re- 2. Do not require approval of|eentences of SCM by ISIC, neceecary legal action;
cord (but not as to sufficiency ) z
of evidence). }' 2, 1f officer to whom record to be for-
| warded under K recommendetion be not
3CM 1. by CA. 3. Review of SCM records by Cl final in 2ll cases in present, forwardinz requirement ie& re-
which accused, acting on adjjce of counsel, pleads linouiehed and CA himself may exercise
2. by immediate superior 1in com- guilty, wmakes no objection @ proceedings, com- legal review and nower which otherwlee
mand, unless CA is S0P, position of court or sentenfe, and does not, within would veset in taat officer.
3 days after action of CA 1| made kXnown to him, re-
3, entire record is checked in guest further review, ' 4, discharges cen not be executed unless

JAG'e office for legal suf- , ronfirmed by SecNav or officer author-
ficiency (including sufficiency ! 1zed by SecNav,
of evidence).

K: Every sentence imvosed by inf!ﬂor court mertisl should
be subject to automatic reviewby the officer exerclesing
GCM jurisdiction of commend, wless he was also the CA,
in which event review by next ilgher authorlty.

i
)

c., Review by Civil Courts?

(L) " * * % yhen a court martizl 1s K: 1. Statutes should authorize | petition for review of Retaln exlsting law and practice.
not legally constituted, 1s with- the findings and decisions yf the board of legal re-
out Jjurisdiction, or adjudges &an view to be filed directly © the U.S, Suoreme Court,
1llegal sentence, lts proceedings provided that such oetitiolpe filed only after final
may be attacked in the proper Dent. action, Review shouldbe llmlited to consider-
Federal civil court either by ation of the following guesions:
means of a writ of habeas corpus,
where there is unlawful restraint, 8., Whether the court martialwas comoetent.
or, in the case of illegal dle-
missal, by bringing sult for pay b. Whether it had Jurlsdic over the accused and
thereby withheld," (NC&B, sec. 339) the offense, and had pow o impose the sentence

and

- 9209
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EXISTING LAW AND PRACTICE VARIOUS RECOMMENDATIONS JAG RECOMMENDATTONS

(2) Review as to due orocess of ce« Whether the zccused had beesn denled any of his
law (fundamentelly fair trial): constitutional rights 2nd whether he had been =2f-
141 F(24) 664; 64 F, Supp. 23%, forded due process of law in the proceedings. y

(3) The members of a * * ¥ court
martial * * * may be responsible
in eivil courts for any abuse
of power or 1llegal proceedings."
(NC&B, sec. 374: Lisbility of

\ meabers) .




EXISTING LAW AND PRACTICE

11, ORGANIZATION AND ARRANGEMENT OF NAVAL
LAW

a. AGN confer rule-maklng power upon
President in regard to DC's and SCH
procedure. Presidential rule-making
power exercised ae to procedure of
all courts martial, mastand formal
investigations.

b. Almost no rules of evidence by sta-
tute, most of them announced by
President following orthodox common
law views; declaring 28 USC 695
(admiesibility of entries in the reg-
ular course of business) applicable,

c. AGN contain--besides provisions of
criminal law and procedure-——the
followlng:

(1) Art. 2: Divine Service.

(2) Art. 15: Prize money.

Mctr:

VARIOUS RECOMMENDATIONS

1. The definition of offenses, and the gquantum and mode
of proof, where avplicable, snall be such as prevail
in tne criminal courts of the U,8;

2. Give SecNav power to 1seue rules of practice, plead-
ing, and procedure so a8 to insure enforcement of dis-
cipline and fair and impartial administration of Jjus-
tice.

3. Omit provieions which are not punitive, procedural,
or relating to investigations.

1. Enumerate offenses in AGN, define them in the Manual;
avold reference to Federal laws and decisions.

2. Follow McG recommendetion #2 a8 follows: SecNav shall
have power to prescribe rules of practice, pleading
and procedure, and to make such rules ané regulations,
wlth reespect to any or all proceedings before naval
courts-martial and investigative bodiee as willl insure
the enforcement of dlseclpline and the falr and impar-
tial adminiestration of Justice in the naval service of
the U.S,

3. netain all traditional articles prescribing high
standards of character and conduct; delete Art, 3.

1. SeeNuv given full rule-making power to cimplify pro~
cedure, and any provielons or orders standing in way
of exerclee of pcwer be eliminated.

2. levise and simplify rules for practice,. pleading and
procecdure for naval courts martisl end adopt uniform
rules of evidence.

3., Rewrite NC&B and re-edit CMOs,

Create Advieory Council of & permanent character to
meke studles and recommend changes in naval Justice.

- 51 -

JAG RECOMMENDATLIONS

1, Define offenses in Naval Law Manual,
not in statute, (See page 5.)

2., Navel Law Manuel should set out rules
of evidence regardless of whether they
can be found elsewhere, in AGN or other
federal statutes. (See page 34.)

Follow K.
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12, LEGAL EDUCATION AND TRAINING

a. Every CO shall cause the AGN to be
hung up in a public part of the ship
or place and read once & month to
his ship's company.

b. Bimonthly seven-~week training
course at the U.S, Naval School
(Naval Justice) for officers and
legal yeomen assigned to take the
course,

(V:

(BecH

VARIOUS RECOMMENDATIONS

1. Explanation of AW to enlisted men shouvld be emphasized.

2. SecWar, GenStaff, and Army should place greater em-
phasis on operation of syetem of justice, and enlarge
substantially legal staff,

3. All courts should be open, and advance public notlce
given to encourage spectators.

4, Information should be given out as to use of AW 104
on officers to avoid impression that they go une
punished, )

1. JAGD to be enlarged.

2. Commensurate promotions: officers with specialized
professional background reczive 3 years' service
credit; but single promotion 11ist for all officers.

2, Follow V recommendation # 3; sessions to be open

exceprt for security and other special reasons. Impres-
sive decorum.

4, Follow V recommendation é‘h.

5. Inspections in the field ﬁ; JAG or senior officers of

S

JAGD, )

- 52 =

JAG RECOMMENDATIONS

1, Develop intense educational means for
enlisted personnel. Examole of improve-
ment: every number of All Hands could
devote some peges to disciplinary mat-
ters, not generalized, but specialized
iteme, and contain monthly questions, to
be answered 1n next month's lssue, See
also items 4, 6 and %,

2, Follow V recommendation that enlisted
versonnel be encouraged to sttend
courts martial, Mast should be held in
oresence of all or at least, large
section of men,

3. Legal Training: by continuing and
further imoroving Naval School of Jus-
tice, 1t 1s considered that basic law
training ehould start at the Naval
Academy with the eaulvslent of a 2-week
course (60 hours) distributed over 4
years.

(West Point devotes 90 one-hour sessions
to Law (during the last year of in-
structions) broken down as follows:

21 Elementary Law

13 Constitutional Law
19 Criminal Law

17 Evidence

20 Military Law.

The only legal subjlect in the U4-year
Annapolis curriculum are eleven hours
on Military Law during the second term
of the fourth (last) year. Curriculum
waeg aooroved April 1946,)
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4, As a means of information ®or all
personnel (enlisted, officers, CO's,
court members, Rev, Auth,, etc,) and
at the seme time ag a deterrent, pub-
ligh regularly in All Hande--without
naming the aceused, but with sufficlent
factuel background and, esvecially in-
dicating pest record--transcripts with
punishments infllicted; at the same time
gerving as a method to insure uniform-

[ ’ ity.

5. Abandon present practice in publication
of CMO's of naming the accused at the:
end, Army does not.

6. Publisgh monthly statistics in All
Haends., This may offer a means to appeal
to personnel to lower figures steadily.

7. The relation between clear record on
the one hand and advancement in rating,
ete., can be more opublicized.

&. As a means of education, especlally for
all officers and legal yeomen, make use
of a modernized correspondence course,

9. Provide for regular Digtrict legal con-
ferences,

9209
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