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Uniform Code of liilitary Justice

Subject: Relieving, Corresponding ifith, or Aiding the Encmy.
A, W, 81,

I. Airmy Provisions

1. Articles of Var

"ART., 8l., Relieving, Corresponding ifith, or Aiding thc Encmy:.--
‘hosocver relicves or attempts to relicve the enemy wich arms,
ammunition, suppliecs, monecy, or other thing, or knowingly
harbors or protects-or holds correspondence with or gives intcll-
igence to the cnemy, either directly or indirectly, shall suffer
dcath or such other punishment as a court-martial or military
commission may dircct."

2. Kanual for Courts-<Martial
"Par, 142, EIGHTY-SECOND ARTICLE OF !/AR.
HDiscussSioNsss.vone
"\ person living in occupied territory who, without
dissimulation, mercly reports what he sces or vhat ho hears
through agents to the cnemy, may be charged under A, W: 81
with communicating or giving intelligence to the cnemy, but
he may not be charged under this article with being a spy.
3. Public Law 759--80th Congress, Chapter 625, 2D Session
A, W, 8L and A, W. 96 were not changed by P. L. 759.

II. Navy Provisions

1, Articles for the Government of the Navy

o "RT. Leo... «+++.The punishment of death, or such other punishment
2s a court-martial may adjudge, may be inflicted on an; person
in the naval servico-—....ssss

"Foarth (Intercoursc with an cnemy).--Or gives any intelli-
genee to; or holds or cntertains any intorcoursc with, an ancny
or rcbel; without leave from the President, the Scerctary of
the Navy, the commander in chicf of the flect, the commander of
the squadron, or, in case of 2 wesscl acting singly, from his
commanding officer;

"Fifth (Mcssages from an ememy).=— Or receives any message
or letter from an enemy or rebel, or, being aware of the unlawful
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rcception of such mossage or letter, fails to tzke the earlicst
opportunity to inform his superior or commanding officer thercof;

n

posed Navy Bill

"See., 3. article 4 is renumbered as Art. 8 and amended
as fallows:

'\RT. 8, The punishment of death, or such other punishment
as a court martial may adjudge, may be inflicted on any person
subject to the Articles for the Government of the Navy——........

'Sccond. Or gives any intclligence to, or holds or enter-
tains any intercourse with, an enemy or rebel;, without leave
from the President; the Secretary of the Navy, the commander in
chief of the flecet, the commander of the squadron, or, in cose
of 2 vessel or aircraft acting singly, from his commanding officer;
I n
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"Se ll nrtirlc 1L is renumbered as Art. 2 and amended to re
o511 oW

L.RT, 9. Such punishment other than death as a court martial
may adjudge may be inflicted upon any nerson subject to the
Articles for the Government of the Navy-——......

'"Thirty-third. Or unlawfally rcecives zny message or
letter from ~ny cneny or robel, or, being awarc of the unlawful
reception of such message or lbtt r, fails to take tho :arliest
opportunity to inform his superior or commanding officer thoreof;

1Sixty~-sceond. Or is guillty of an attempt, or o»f 2 con-
spiracy, or of a solicitation, to commit any offensc zgainst
th_SG u.al"tiCl\-' 5., PO B O ! "

nSce, 47. Art, 5. (a) The following persons shall be subject
ts the Articles for the Government of the Novyr,.....

AR RN

'In time of war or national emerg.oncy, in addition to

the farcgoing, the following persons shnll bl subject to the

Articles f T the Government of the Navys caeseses
"Winth., A1l perseons alleged to be spics or saboteurs,

or to have-brought or duilvgrcd, or to have "ttemptcd to bring

or deliver, any scducing letter or rossage from an  cnemy or

rcbel, or to have cndeavored to corrupt any person subject to

these articles tn botray his trust,
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'Tenth, All persons, other thanpersons in the military
service of the United States, outside the continental limits
of the United Statcs accompanying or serving with the United
States Navy, the lM{arine Corps, or the Coast Guard when serving
as a part of the Navy, including but not 1limited to persons
cmployed by the Government direetly, or by contractors or
subcontractors cngaged in naval projects, and all persons,
nther than persons in the military service of the United States,
within an arca lcased by the United States which is without
the territorial jurisdiction thercof and which is under the
contyol of the Sceretary of the Navyteeeeoo !

ITI. Differecnces

"

A, W, 81 lists six offcnses specificelly, New Art, 8,
Sccond, proposed Navy bill, lists one corresponding specific
offensc (giving intclligence); the other frmy offenscs would

have to be brought within the general clausc in the Nav:r article
"holds or entertains any intercouse with an cnemy." There is
doubt whether the Jirmy offense of attempting to relieve the cnemy
with supplics, ete,, can be brought within this clause, It might
be ¢éharged instead £s an attempt to cormit an offensc under new
art, 9, Sixty-second, proposed Navy bill, in which case the
maximur sentence would be less than death, Under A. W, 81, a
death sentence could be given for an attempt to relicve the eneny.

The offcnses under A. V. 8l can be committed by dircet or
indirect actions, The Navy articlc docs not specify whether actions
must be dircct or may be indircct.

A. W. 81 provides thc offcnscs of harbering, or protecting,
or holding corrcspondence with, or giving intelligence to the
cneny rmst be cormittod knowingly. The Navy article is not
spocific on this point.

New Art. 9, Thirty-third, proposed Navy bill nakes it an
offensc to rcceive unlawfully any messcge or letter from the
cneny. This »ffense could possibly be brought within the
clause "or holds corrcspondence with,.....the enemy" in 4, W, 81
and charged under that article. If it were, a death sentence could
be given, vhercas undcr tne Navy article a death sentence is not
perriissible for thé offense. Such-an nffense might, however,
be charged under 4, T/, 96 instcad, in which case a death sentence
could not be imposed,

New Airt. 9, Thirty-third, also makes it an offensc for one
to fail to inform his superior or comnanding officer at once
if he knows of the unlawful reception of a message or lotter
from an cnemy. Such an offénsc is not covered in A, W, 81, but
could be charged under i, W. 96,




AN, 81

A. W, 8l makes it an offense to deal ete, with an enemy,
The two Navy articles specify "enemy or rebel." These terms
are not defined in either Manual,

A. WI. 81 applies to "whosoever relieves etc." Under it, -
a person living in occupied-territory who, without dissimulation,
mérely reports what he sees, or hears through agents, to the
enemy, may be charged with communicating or giving intelligence
to the enemy. (iClf, Par. 142), Such an offense would not be
chargeable at all under Art, 4, Fourth, of the present A.G.H.,
since that article applies only to persons in the naval service.
Article 8, Second, of the proposed Navy bill, applies to all
persons subject to the A.G.N. Persons subject to the A.G.N.,
as defined in Art, 5(a), Tenth, proposed Navy bill, inc'ude
"all persons, other than persons in the military service of the
United States, outside the continental limits of the United
States accompanying or serving with the lhited States Havy,
the larine Corps, or the Coast Guard vhen serving as a part
of the Navy, including but not limited to persons employed by
the Govermment dircctly, or by contractors or subcontractors
engaged in naval projects, and all persons, other than persons
in the military service of the United States, within an area
lcased by the United States vhich is without the territorial
jurisdiction thorcof and which is under the control of the
Secrctary of the Havyie.....: ." The offense above could be
charged under Art, 8, Sccond, only as to these persons.

IV. Recommendations

one,







Uniform Code of Military Justice

Subjoct: Spies. A. W. 82,

I. Army Provisions

1. Articlos of Yar

"ART, 82, Spies,— Any person who in time of war shall be

found lurking or acting as a spy in or about any of the
fortifications, posts, quarters, or cncampments of any of

the amies of the Unitcd States, or elscwhere, shall be tried

by a genural court-martial or by a military commission, and shall,
on conviction thercof, suffer death,"

2. lanual for Courts-lartial
"Papr, 142. EIGHTY-SECOND ARTICLE OF VIAR.
"BETHG A SPY

"Discussion,—~ The words 'any person! bring vithin the
Jurisdiction of courts-martial and military commissions all
persons of whatever nationality or status who may be aceuscd
of the offense denounced by the article.

"The principal characteristic of this offense is a4 clan-
destine dissimulation of the true objeet sought, which object
is an cndeavor to obtain information vith the intention of
communicating it-to the hostile party. Thus, soldicrs not
wearing disguisc, dispatch riders, whether soldiers or civilians,
and persons in aireraft who carry out their missions openly
and who have penctrated hostile lines arc not to be considercd
spics, for the recason that, while they may have réstorcd to
concealment, they have practiced no dissimulation,

"It is nceessary to prove an intent to communicate infor-
mition to the hostile party. This intent will very readily be
inferred on proof of 2 deceptive insinuation of the accusad
among our forces, but this inforence may be overcome by very
clear cvidence that the person had comc within the lines for a
comparatively innocent purposc, as to visit his family or that
he has assumed a2 disguise in order to reach his own lines.

"It is not cssential thot the accuscd obtain the informa-—
tion sought or that he communicote it. The offensc is complete
vith thé lurking or dissimulntion with intent to accomplish these
objocts,

3 "'A spy, who, after rcjoining the army to which he belongs,
15 subscquently capturcd by the cnemy * % # incurs no responsi-
bility for his provious acts of espionage.! (Rulcs of Land “arfarc,)




AW, 82

“tA person living in occupied territory who, with dissismla-
tion, merely rcports what he scecs or what hé héars through
agents to the cneny, may be charged under A, W, 91 vith communi-
cating or giving inteclligence to the encmy, but he may not be
charged under this articlec with being @ Spye  eceveccviases™

3. Public Law 759--80th Congress, Ch-pter 625, 2D Secssion
A. VI. 82 wos not changed by P. L. 759.

II. HNavy Provisions

1. Articles for the Government of the Navy

"ART, 5. Spics.— All persons who, in time of war, or of re-
bellion npgainst the supreme authority of the United States,
come or are found in the eapacity of spics, or who bring or
deliver any scducing loctter or message from an cneny or rcbel,
or cndeavor to corrupt any person in the Navy to betray his
trust, shall suffor death, or such other punishmont as a court
nartial may adjudge.”

2. Naval Courts and Boards

"SEC. 333. Conditions nccesszry to show jurisdictions: Juris-
diction 25 to persons.——........

"In addition to the foregoini classcs of nersons, those
named in the 5th (Spies),.........Article(s) for the Government
of the Navy are subjeet to the provisions of the A.G.MN, nnd
amenable to trial by court martial........"

3. Proposcd Navy Bill

NSEC, 3. Article 4 is rcnumbered as siirt. 8 and anmcnded as
follows:

'ART. 8. The punishment of death, or such other punish-
ment as a court martial may adjudge, may be inflicted on any
person Subject to the Articlcs for the Government »f the Navy—-

S s e neew

1Sixteenth. Or, in time of war, or of rebellion against
the supreme authority of the United States, comes or is found
in the capacity of a spy or saboteur, or who brings or delivers
any scducing letter or messcge from an enemy or rebel, or
endeavors to corrupt any person subjecet to these Articles to
betray his trust;........ ™




"SEC, 47. art, 5. (2) The following persons shall be subject
to the Articles for the Governnent of the Navys ..eeennene

tNinth. Or persons all¢ged to be spies or sabotcurs, or
to have brought or delivered, or to have attompted to bring or -
deliver, any scducing lectter or mess~ge from any cnemy or rcbel,
or to have endeavored to corrupt 2ny perssn subjcet to these
Articles to betray his trust, cececees

ITTI. Diffcrcnces

A. W, 82 applics only to spies, while A.G.N,, Art, 8,
paragraph Sixteenth, also applics to saboteurs and persons
who carry seducing messages for the eneny or try to corrupt
any person subject to the A.G,N. Howcver, these additional
offonses might be tried as relieving or corresponding with
the enemy, Sec C.S,, A. W, 81,

A, W, 82 =2pplics »only "in time of war" while the
corresponding Navy article applies "in time of war or re-
bellion,™

The Army provision requires the accased to be found in

‘or nbout 2 fortification, poyst, quarters, or an encampment,

while the Navy provision has no such requirement.

The Army carriecs a mandatory punishment of death, while
the Navy provision provides for death or other punishment as
2 ecourt-martial may adjudge,

IV. Recommendations

None,
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Uniform Code of Military Justice

Subject: Injuries to or Wrongful Disposal of Property.
A.¥, 83,84, 83

I, Army Provisions

1, Articles of War

"ART. 83, Military Property--willful or Negligent Loss, Damage or
Tirongful Disposition.--any person subject to military law who willfully,
or through neglect, suffers to be lost, spoiled, damaged, or

wrongfully disposed of, any military property belonging to the

United States, shall make good the loss or damage and suffer such
punishment as a court-martial may direct."

"ART. 84, TWaste or Unlawful Disposition of Military Property Issued
to Soldiers.--Any soldier who sells or wrongfully disposes of or
willfully or through neglect injures or loses any horse, amms,
ammunition, accounterments, equipment, clothing, or other property
issued for use in the military service, shdl 1 be punished as a
court-martial may direct."

".RT, 89, Good Order to be Maintained and Wrongs Kedressed.--All
persons subject to military law are to behave themselves orderly in
quarters, garrison, camp, and on the march; and any person subject to
military law who commits any waste or speil, or willfully destroys
any property whatsoever (unless by order of his commanding officer),
or commits any kind of depredation or riot, shall be punished as a
court-martial may directe ssssssssese’

#8 to Redress of lirongs, see C.S., AJi. 105,
2. Manual for Courts-Martial
"Par. 143, EIGHTY-THIRD ARTICLE OF iR
"Suffering Military Property to be Lost, etc.

"Discussion.--The loss, ete., may be said to be willfully suffered
by one, who knowing the loss, etc., to be imminent or actually going
on, takes no steps to prevent it, as where a sentinal seeing 2 small
and readily extinguishable fire in a stack of hay on his post allows
it to burn up. A suffering through neglect implies an omission to
take such measures as were appropriate under the circumstances to
prevent a probable loss, damage, etc.,

"The willful or neglectful sufference specified by the article
may consist in a deliberate wviclation or positive disregard of some
specific injunction of law, regulations, or orders; or it may be
evidenced by such circumstances as a reckless or wwarranted personal
use of the property; causing or allowing it to remain sxposed to the
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weather, insecurely housed, or not juarded; permittin_ it to be cone
sumed, wasted, or injured by other persons; loaning it to an
irresponsible person by whom it is damaged, etc. (Winthrop.)

"Proof.-=(a) That certain military property belonging to the
United States was lost, spoiled, damaged, or wrongfully disposed of
in the manner alleged; (b) that such loss, etc., was suffered by the
accused through a certain omission of duty on his part; {c) that such
omission was willful, or negligent, as alleged; and (d) the value of
the property, as alleged. :

"Althouzh there may be no direct evidence that the property was
military property belonging to the United States, still circumstantial
evidence such as evidence that the property shown to have been lost,
spoiled, damaged, or wrongfully disposed of by the accused was of a
type and kind issued for use in, or furnished and intended for the
military service, might warrant the court in inferring that it was
such military property."

"Par, 144, EIGHTY-FOURTH ARTICLE OF LiAR
"a. Selling or lirongfully Disposing of Military Property

"Discussion.--The article applies to any property issued for use
in the military service, and the fact that the property sold, disposed
of, lost, or injured was issued to someone other than the accused is
immaterial, 'Clothing' includes all articles of clothing whether

issued under 2 clothing allowance or otherwise,

"Proof.--(a) That the accused soldier sold or otherwise disposed
of certain property in the manner alleged; (b) that such disposition
was wrongful; (c) that the property was issued for use in the military
service; and (d) the vel ue of the property as alleged.

"Although there may be no direct evidence that the property was
issued for use in the military service, still circumstantial evidence
such us evidence that the property shown to have been sold or otherwise
disposed of by the accused soldier was of a type and kind issued for
use in the military service might warrant the court in inferring that
it was to issued,

"b, Willfully or Through Neglect Injuring or Losing Military Property

"Discussion.--See ld44a, A willful injury or loss is one that is
intentionally occasioned. A loss or injury is occasioned through neg-
lect when it is the result of a want of such attention to the nature or
probable consequences of an act or omission as was appropriate under
the circumstances.

"Proof.--(a) That certain property was injured in a certain way
or lost, as alleged; (b) that such property was issued for use in the
military service; (c) that such injury or loss was willfully caused by
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the accused in a certain manner, as alleged; or that such injury or
loss was the result of neglect on the part of the accused; and (d)
the value of the property, as alleged.

® here it is shown by either direct or circumstantial evidence
that the property was issued to the accused, it may be presumed
that the injury or loss shown unless satisfactorily explained was
due to the neglect of the accused."”

"Par, 147, EBIGHTY-KINTH ARTICLE OF AR

"y, Committing Any Waste or Spoil

"Discussion,~--The terms 'waste' or 'spoil' as used in this article
refer to such acts of voluntary destruction of a permenent damage to
real property as burning down buildings, tearing down fences, cutting
down shade or fruit trees, and the like.

"Proof.--(u) That the accused beinz with a certain command in
quarters, camp, garrison, or on the march, committed wasts or spoil
on certain property in the manner alleged; and (b) that such acts
were not ordered by his commanding officer.

"b., Willfully Destroying Property

"Di scussion.--To be destroyed it is not necessary that the
property be completely demolished or annihilated. It is sufficient
if it is so far injured as to be useless for the purpose for which
it was intended.

"proof.-=(s) That the accused being with a certain command in
quarters, camp, garrison, or on the march, destroyed certain property,
as alleged; and (b) that such destruction was willful and was not
ordered by his commanding officer.

"¢, Committing Depredation or Riot

"Discussion.--The termfany kind of depredation' includes
plundering, pillaging, robbing, and any willful damage to property
not included in the preceding specific terms of the article,

"\ riot is a tumultuous disturbance of the peace by three or
more persons assembled together of their own authority, with the
intent mutually to assist one another against anyone who shall oppose
them in the execution of some enterprise of a private nature, and who
afterwards actually execute the same in a violent and turbulent mannes
to the terror of the pecple, whether the act intended was of itself
lawful or unlawful,

"Proof,.,=-That the accused being with a certain command in quarters,
camp, garrison, or on the march, committed certain scts of depredation
on certasin property, or certain acts of rioting, as alleged.”
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3+ Public Law 759--80th Congress, Chapter 625, 2D Session
Art. 83. No change.
Art. 84. No Change.

"ART. 89, GOOD ORDER TO HE MAINTAINED AND WRONGS REDRESSED,~-

"All persons subject to military law are to behave themselves
orderly in gquarters, garrison, camp, and on the march; and any person
subject to military law who commits any waste or spoil, or wrongfully
destroys any property whatsoever or commits any kind of depredation or
riot, shall be punished as a court-martial may directe eccecesecccssce’

II. Navy Provisions

1, Articles for the vovernment of the Navy

"ART. BeseeesoSuch punishment as a court-martial may adjudze may be
inflicted on any person in the Navy== sseccess

'Tenth (Preventing destruction of public property).--Or does not
use his best exertions to prevent the unlawful destruction of
public property by others; seeessese

'Sixteenth (Plundering on shore),.--Or, wher on shore, plunders,
abuses, or maltreats any inhabitant, or injures his property in
aNY WAYS essccsses's

"ART. 4.44....The punishment of death, or such other punishment as a
court-martial may adjudge, may be inflicted on any person in the naval
SOrViCe== sossvnsne

'Eleventh (Unlawful destruction of puolie property).--Or unlawfully
sets on fire, or otherwise unlawfully destroys, any public property
not at the time in possession of any enemy, pirate, or rebel;....'",

2, HNaval Courtsand Boards

"Sec. 52. Destruction of publie property.--This is provided for in the
4th A.G.N., paragraph 11,

"Charge:

"Unlawfully setting on fire) .
. o r
"Unlawfully destroying ) Ppublic property
"Elements; The intent to set on fire or destroy must be proved.
The word 'unlawfully' is necessary in the specification hecause it
appears in the statutee sceccsges’

"Sec. 68. Preventing destruction of public property.--This is provided
for in the 8th A.G.N., paragraph 10.
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"Charze: Not using his best exertions to prevent the unlawful
destruction of public property.

MElements: !Best! in this charge means most likely to succeed in
the prevention. It must be shown that the accused knew that the
destruction was unlawful and that he failed to teke any steps to pre-
vent it, or that he kmowingly took steps which he knew or should have
known wzre not the most likely to succeed in preventing the destruction
"Sec. 71, Jiaste or public property.--This is provided for in the 8th
4.G.,N., paracraph 15.

"Charges:

{ammunition
(provisions
(public property

"l. Wasting

"2. Having the power to ) ammunition )
prevent waste of ) provisions ) knowingly
public property ) permitting. it,

"Elements: Waste may consist in not taking proper care of the
ammunition, ete., and thus allowing it to be lost or damaged; in
recklessly expending in firings; giving it away, etcs eecce.c.. oo

"Sec. 72. Plundering, etc., on shore.--This is provided for in the
8th A.G.N., paragraph 16.
"Charges:
(plundering )
"1, Vhen on shore (abusing ) an inhabitant.
(maltreating)
“"2. VWhen on shore injurinz the property of an inhabitant.

"\ person or corporation resident or incorporated within the
state or country where the act is committed is an inhabitant. If
the person or corporation is not an inhabitant the offense must be
laid under one of the specific charges, or, if no appropriate
one can be found, under scandalous conduct. In any case, the spscific
charge, if there be one, is to be preferred."

"Sec., 111. Wilful destruction of property.--This is provided for
under the 22nd A.G.N. If the property is of the United States, the
offense is charged as shown in section 52. If the property is not
of the United Stutes but the conditions of the 8th A.G.N., paragraph
16, are satisfied, the offense should be laid thereunder, as shown
in section 72.
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®Charge.
"4ilfully destroying property.
"Elements:

®This offense consists of any wilful physicsl injury to
property of another from ill will or resentment toward the owmer or
from wantonness.

"Lesser included offenses
"Conduct to the prejudice of ygrod order and disecipline."

"Sec. 92. Affray or disorder, riot, rout, and unlawful assembly.--
This is provided for under the 22nd A.G.N. secceeas

"Elements: An affray is the fighting of two or more persons,
by mutual consent or otherwise, in a public place, to the terror of
the people. A disorder is any conduct of such & character that it
disturbs and annoys the peace and quiet of the community. Instances
are, loud cryinz out or singing or other noisy conduct, swearing, or
cursing, indecent exposure of the person, etc.

"An unlawful assembly is an assembly of three or more persons
with intent to commit a crime by open force, or with intent to carry
out any common purpose, lawful or unlawful, in such sz manner as to give
firm and courageous persons reasonable grounds to apprehend a breach
of the peace.

YA riot is an unlawful assembly which has actually begun to ex-
gcute the purpose for which it assembled, by w breach of the peace,
und to the terror of the public; or a lawful assembly may become
o riot if the persons assembled form and proceed to execute an unlaw-
ful purpose to the terror of the public, althouzh they had not that
purpose when they assembled,

"A rout is an unlawful assembly which hud made o motion towards
the execution of the common purpuse of the persons assembleds ssesse”

Proposed lavy Bill

"ART. 9. Such punishment, other than death, as a court martial may
adjudge may be inflicted upon any person subject to the Artlicles
er t‘fﬂ.‘. uovernment Qf thb Ii‘.&vy-". R

'Twentisth. Or unlawfully sets on fire, or otherwise unlewfully
destroys, dany public property not at the time in possession of an
enemy, pirate, or rebel, or does not use his best exertions to prevent
the unlawful destruction of such puclic property by others;




AJF. 83,84,33

B

"Twenty-fifth. Or wastes any ammunition, provisions, or
other public property, or having power to prevent it,
knowingly permits such waste;

'Twenty-sixth, Or, when on shore, plunders, abuses, or mal-
treats any inhabitant;

'Forty-first. Or embezzles, or willfully or ralieiously injures
or cdestroys, private property not his own, soimsnss

ITI. Differences
—
1. The proposed A.G.N. differentiastes between public and private
pProperty, while the Articles of iur distinguish militury property
from other property.,

Wrongful sale, disposal, stealing, or misappropriatisn of militﬁry
property of the U.S. is also covered by A.ii. 94 and A.G.N, 9, Eighth,
80 that there is an overlap in the articles of war, See C.3., A.W, 94,

2+ The proposed A.G.N. do not specifically cover injuries to publie
property other than destruction or setting it afire, while A.7¥. 83
sovers injury to any property.

3+ The proposed A.G.N. provides for the prevention of the destruction
of public property, wkile the articles of jar provide for the preven-
tion of injury to military property.,

4. AJW. 83 provides for reparation for the loss or damage of military
Property suffered to be lost op damaged, while the A.G.N, do not,

5. Proposed A,G.N. hrticle 3, purazraph Twenty-sixth, covers only
"inhabitants" while #.i. 89 covers depredutions aguinst any person.

6. AJi. 89 specifieally provides for riots and disorders, while the
4+G.N. punishes thege offenses under the general articles,

Iv. Recommendations

There is no comment or these provisions in the MeGuire, White,
Ballartine, Keeffe, Vanderbilt, or Navy JAG recommendations,
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Uniform Code of Military Justice

Subject: Waste or Unlawful Disposition of Military
Property Issued to Soldiers.

See C.S., A. W, 83 == Injuries to or Wrongful Disposal of Property.
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Uniform Code of Military Justice

Subject: Drunkenrasss - A0, 85,

I. Army Provisions

p l. Articles of Var

"ART. 85. Drunk on Duty.—- Any officer who is found drunk on
duty shall, if the offense be cormitied in time of wmar, be dis-
missed from the service and suffer such other punishment as a
courtemartial may direct; and if the offense be cormitted in time
of peace, he shall be punished as a court-martial may direct. Any
person subject to military law, except an officer, who is found
drunk on duty, shall be punishpod = as a court-martial may direct."

_ 2, Bamual for Courts=lartial
= "Par, 11,5, EIGHTY-FIFTH ARTICIE CF VAR
". WBETIIG FOUND DRUNK ON DUTY

"Discussion.-- Under this article it is necessary that

. accused be found to be drunk while actually on duty, but the
fact thot he became drunk before going on duty wvhile material

r in extemucotion is immaterial on the question of guilt. A person

is not found drunk on duty in the scnse of this article, %if he

is simple discovered to be drunk when ordcred, or otherwise

required, to go upon the duty, unon which, because of his condi-

tion, he docs not enter at all.' (finthrop) But the article

k docs apply although the duty may be of a morely preliminary or
anticipatory naturc,  such as attending an inspection by a soldicr

- designated for puard, or an awaiting by a modical officer of a
possible call for his services.

"The term dduty?! ag used in this article mcans of coursc
military duty. But, it is important to note, cvery duty which an
» officer or soldicr is legally required, by superior military

authority, to cxecute, and for the proper cxecution of which he
-~ is answerable to such authority, is nccessarily o military duty.
(Tinthrop, )

"The commanding officer of a post, or of a command, or dctoche
ment in the ficld in the actual cxercise of command, is constantly
on duty. In the casc of other officors, or of cnlisted men, the

term Ton duty? rclatos to dutics of routine or detail, in garrison
_. or in the ficld, and docs not relate to thosc periods when, no duty
being required of them by orders or rcgulations, officors and men
P occupy the status of lcisurc Imowm to the sorvice as 'off duty.?
(S.,_,Q D"."."fis-)
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"In time of war and in a region of active hositilities
the circumstances are often such thet all members of a command
may properly be considered as being contimuously on duty within
the meaning of this article.

"So, also, an officer of the day and members of the guard
are on duty during their entire tour within the meaning of this
article, but a sentinel found drunk on post should ordinarily
be charged under AW, 86.

"The offense of 2 person who absents himself from his duty
and is found drunk while so absent, or wiw is relieved from duty
at a post and ordercd to remin there to amait orders, and is
found drunk during such status, is not chargeacble under this
article.

MThether the drunkenness was causcd by liquor or drugs
is immatorial; and any intoxication which is sufiicient scnsibly
to impa’r the rational and full exercisc of the mental and
physical facultics is drunkenness within the meaning of the
article.

"Proof .--(a) That the accused was on a cortain duty, as
alleged, and (b) that hc was found drunk while on such duty.

"On an issue of drunkennecss, admissible testimony is not
confined to a description of the conduct and demecanor of the
accused, and the testimony of a wrtness that the accuscd was
drunk or vas sober is not inadmissible on the ground thot it is
an cxpression of opinion,"

3. Public Iaw 759--80th Congress, Chapter 625, 2D Scssion
"ART. 85. DRUNK ON DUTY.—-

"Any person subjcct to military,law, who is found drunk on
duty, shall be punished as a court-martial may dircct."

II. Nevy Provisions

1. Articles for the Government of the Novy

"Article 8., Pcrsons to whom applicablee—~ Such punishment as
a court martial may adjudge may be inflicted on any person in
the Havy——
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'First (Scandalous conduct):--Who is guilty of profane
swearing, falsehood, drunkenncss, gambling, fraud, theft, or
any other scandalous conduct tending to the destruction of
good norals; ....cee. !t

", S

2. Naval Courts and Boards

4 "Sec, 55. Drunkennéss,-- This is provided for in the 8th
A.G.ll., paragraph 1,

"Charge: Drunkenness,

"Elements: Any intoxication from alcoholic liquor which
is sufficient sensibly to impair the rational and full exercise
2 of the mental and physical faculties to a degree that will in-
capacitate for the proper performance of any duty which a person
& of the rank or ratc of the accused could nroperly be called
upon to perform, constitutes drunkenness,

E "If the drunkenness occur on duty this must be 3llcécd as
. an aggravation, as a greater limit of punishment is »rovided in
- SUCh a case, -.-vo.t-"

E 3. Proposed Navy Bill

¥ "ART. 9. OSuch punishment othcr than death as a court martial
may adjudge may be inflicted upon any persen subjéet to the
Articles for the Government of the N avy-—=........

'Fifty~-third. Or, while under the influcnce ‘of alcoholic
F liquors or narcotic drugs, opcrates any vchicles

"Fifty-fifth, Or is incapacitated for the proper
performance of duty by the use of, or precvious indulgence in,
alcoholic liquors or narcotic drugSysveeeses. !

III. Differences

e A. VI, 85 makes drunkenness on duty an offense, while A.G.N. 9,
fifty-fifth, makes being incapacitated for duty duc to the use

of intoxicants an offense, The Army offensc applies only when

5 a person is on duty, while the Navy offense compr:hends being
intoxicated at any time, However, the Navy trcats drunkcnness

on duty as an aggravation of the offense.

‘. A.G N, 9, fifty-third, provides for operating a vehicle
while under the influence of alcochol or drugs, while the Articles
of War contain no such spccific offensec.




Other drunkenness offense in the Army are treated under
A, 96,

" "An Amy sentinel found drunk on post is punished under
A, W. 86,

IV. Recommendations

White Study, No. 2, would make "drunkenness" an offense,

Vanderbilt Revnort:

nL, Article of War 85 should be amended so that it will read
as follows:

"Art. 85. Drunk on Duty. Any person subject to military law
who is found drunk’on duty shall be punished as a court-
martial may direct.,"

"The purpse of this amendment is to eliminate a motive for the
unwarranted acguittal of an officer charged with drunkenness on
duty. As the article is now written an officer conviéted of drunk-
enness in time of war, must be sentenced to dismissal,!

Housc Representatives Report No, 1034, 80th Congress, 1st
Session, (Cormittee on Armed Services):

"A lesser punishment than dismissal from service for officers
drunk during time of war has becn provided."
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Uniform Code of MMilitary Justice

Subjcet: Misbehavior of Sentinel, A. W. 86.

I. Army Provisions

1; Articles of War

"ART. 86, Illisbchavior of Sentincl,-- Any sentincl who is found
drunk or sleceping upon his post, or who leaves it before he is
regularly rclieved, shall, if the offense be committed in time
of war, suffer death or such other punishment as a court-martial
may direct; and if the offensc be committed in time of peace,

he shall suffer any punishment, cxecept death, tlat a court-
martial may dircct."

2. lanual for Courts-Martial
"Par, 146, EIGHTY-SIXTH ARTICLE OF WAR
"a, BEING FOUND DRUNK ON POST

"The term 'sentincl! does not include a watchman or an
officer or a noncommissioned officer of the guzrd unless postcd
as such,

"A sentincl is on post within thc meaning of this article
not only vhen he is walking a2 duly designated séntinel's post,
as is ordinarily the case in garrison, but also, for ¢xample,
when he may be stationed in observation against the approach
of the cnemy, or on post to maintain internal discipline, or
to guard stores, or to guard prisconers while in confinement
or at work.

"A sentincel's post is not limited to an imaginary line,
but includes, according to orders or circumstances, such contiguous
arca within which he may walk 28 may be nccessary for the protec-
tion of propcrty committed to his charge or for the discharge
of such other duties as may be rcquired by general or special
orders. The scntinel who goes anywhere within such-arca for
the discharge of his duties does not leave his post, but if found
drunk or slecping within such arca he may be convicted of a
violzstion of this article.

"The fact that the sentinel was not posted in the regular
vay is not a defense,

"Proof,—(2) That the accused was posted as a sentinel,
as alleged; and (b) that he was found drunk while on such post.

"b, BEING FOUND SLEEPING ON POST

uDiscussion.--Sec 146a, The fact that the nccused had been
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previously overtaxed by excessive guard duty is not a defense,

although cvidenice to that cffect may be received in extenuation
of the offense,

"Proof.--(a) That the accused was posted as a sentinel,
as alleged; and (b) that he was found slecping while on such post.

"e. LEAVING POST BEFORZ BEING RELIEVED
"Discussion,—Scc 14ba, The offense of lecaving post is not
committed when a sentinel gocs an immaterial distance from the
point, path, area, or object which was proscribed as his post,
"Proof.--(a) That the accused was posted as a sontinel,
as allegéd; and (b) that he left such post without being regularly
relicved,"

3. Public Lau 759-—80th Congress, Chapter 625, 2D Session

. o change,

IT, MNavy Provisions

s 1. Articles for the Covernment of the Navy

"Article 4, Persons to whom applicable,-- The punishment of death,
| or such other punishment as a court-martial may adjudge, may be
inflicted on any person in tho naval service--.

'Bighth (Sleeping on watch).-- Or sleeps upon his watch;

[ 'Winth (Leaving station).-- Or lcaves his station beforc being
P regularly rclieved; ...... L

2. DNaval Courts and Boards

No discussion of clements of above offensecs,

3. Pronosed Navy Bill

"ART, 8., The punishment of death, or such othcr punishment as
a court martial may adjudge, may be inflicted on any person subject
to the Articlcs for the Government of the Navy—-.....

. 'Fifth. Or sleceps upon his watch;

- 'Ninth. Or, in time of battle, deserts his duty or station,
or entices others to do so3 ....... ™
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"ART. 9. Such punishment other than death as acourt martial
may adjudge may be inflicted upon any person subject to the
Articles for the CGovernment of the Navy—=,.......

"Twenty-ninth., Or is absent without authority from his
place of dubty¥s ssse.- L

ITI, Differences

The A.G.N., does not specifically provide for drunkenness
of a sentinel; therefore drunkemmess on watch during tine of war
would not be punishablec by death, unless it is included in
betrayal of trust. AQI, Art. 8, par. 4. Sce C.S., A.W. 85.

The Amy offcnse of slecping on post is punishable by death
only in time of vér, while the Navy offonse is punishable by
death at any time,

The Army offense of leaving one's post without being rclieved
is similar to the Navy offcense of deserting his station in time
of battle, cxcept that the Army offense applies in time of war,
vhilc the Navy offense applies only in time of battie,

The same act at other times would be punishable as A.'.0.L.
by the Navy..

IV, Recommendations

The McGuire Articles and the Ihite Study, No, 2, would make
"slecping on watch in time of War" a capital offense.

FEL - 1
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Uniform Code of Military Justice

Subject:

Interest in Sale of Provisions, A,W. B7.

I. Army Provisions

1. Articles of War.

"ART. 87. Personal Interest in Sale of Provisions.~- Any officer
commanding in any garrison, fort, barracks, camp, or other place
where troops of the United States may be serving who, for his
private advantage, lays any duty or imposition upon or is inter-
ested in the sale of any victuals or other necessaries of life
brought into such garrison, fort, barracks, camp, or other place
for the use of troops, shall be dismissed from the service and
suffer such other punishment as a court-martial may direct."

2. Manual for Courts=Martisl.

MCM does not discuss A. W. 87,

3. Public Law 759--80th Congress, Chapter 625--2D Session.

No change.

II. Navy Provisions

1. Articles for the Government of the Navy.

“"Article 11. Dealing in supplies.~=

"No person in the naval service shall procure stores or
other articles or supplies for, and dispose thereof to, the
officers or enlisted men on vessels of the Navy, ot at navy
yards or naval stations, for his own account or benefit."

2. Naval Courts and Boards.

No discussion of Art, 11.

3. Proposed Navy Bill.

Article 11 is renumbered as Article 12.

“ART. 9. Such punishment other than death as a court martial
may adjudge may be inflicted upon any person subject to the
articles for the Government of the Haw--o secas sy

'Sixtieth, Or fzils to comply with or violates any

provision of articles 1, 3, 12 and 13 of these Articles;.,
TR

L
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ITI. Differences

A. W. B7 applies to commanding officers, while A.G.N. 12
applies to any person in the Navy.

A. W. 87 applies to victuuls or other necessaries of life,
while A.G.N. 12 applies to all articles,

A. W. 87 applies to laying any duty upon or being inter-
ested in the szle of such articles, while A.G.N. forbids the
procuring and disposing of such articles for one's own account
or benefit,

IV. Recommendations

The McGuire and White proposed A.G.N. do not mention
this offense,

The Vanderbilt Report recommends repeal of A. W. 87 as
obsolete.
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Uniform Code of Military Justice

Subject: Unlawfully Influencing Actions of Court,
A. W, B8,

I. Army Provisions

1, Articles of ¥ar

Present AW, 88, relating ¢
a G

bringing provisions, h
2. Hanual for Courts-Martial
"Par, 87. COURTSILARTTAL—/CTION~-Revicwing Authority,—

"b. Powers and dutics——general.-—.,........Neither an
acquittal or a finding of 'not guilty reguires approval or
confimation; and neither should-‘be disapproved........The
revicwing authority may, howover, properly advisc the members
of the court by letter of his-nonconcurrcnce in an acquittal
or in a finding of not guilty, and the rcasons for such non-
CONCUrYUNCC.es e snss

3. Public Law 759--80th Congress, Chapter 625, 2d Scssion
"Scey 233, Article 88 is amended to read as follows:

"ART, 88, UNLAWFULLY INFLUENCING ACTION OF COURT.-- No
authority appointing a general, spccial, or summary court-martial
nor any other commanding officer, shall censure, reprimand, or
admonish such court, or any member thereof;, with rcspeet to the
findings or scntoncc adjudged by the court, or with respect to
any other exorcise, by such court or any member thereof, of its
or his judicial responsibility. No person subject to military
law shall attempt to coerecc or unlawfully influcnce the action
of a court-martial or any military court or commission, or any
member thereof, in reaching the findings or sentence in any
case, or the action of an appointing or revicwing or confirming
authority with respect to his judicial acts,n

IT, Navy Provisions

1. Articles for the Government of the Navy

There is no article in the present A.G,N, making it a
speeific offense to coerce or influence the membor of A court

martial, The offensec is probably punishable under Art. 22(=2),
the general article covering offcnses not specificd
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2., Naval Courts and Boards
"Scec, 472%. Action of reviewing authority on acquittal.—

"No action shall be taken by a reviewing authority which
purpcerts to approve or disapprove nan ncquittal or finding of
not guilty or not proved.......... If a revicwing authority does
not concur in thc finding of the court, he may so state in
his action upon the record, giving such rcasons as he may deenm
appropriate for the information of the members of the court
and other reviewing nuthority........ "

"Sec, 473. Power of rovicwing authority: Returning rccord.——

88 s e s nnes

"It is not In the vower of the convening authority to
compel a court to roversz its decision upon 2 motion or plea,
when the court!s ruling has temminated the trial, or to change
its findings or sentence, when; upon being rcconvencd by him,
it has declined to modify them, nor either directly or indircctly
to enlarge the measurc of punishment imposed by a court martial,
nor to coerce a court to adopt his view upon any question arising
in thc course of its proccedings. Vhen the procecdings, find-
ings, or scntcnce of a court are illegal, the convening ~uthority
should sect them aside.

"The convening authority in his rcemarks roturning a rccord
for revision should not, in c¢ffect, threaten disciplinary action
against the members of the ecourt.n

3. Proposed Navy Bill

"Soe, 39. Article 53 is renumbered as Article 39 and amended
to read 2s follows:

RARE I SHS i e

m(j) The Scerctary of the Navy is authorized and dirccted
to issue such rcgulntions 25 may be necessary to assurc that
the menbers of cvery court martial shall be free to perfom
their sworn duties without any coercion or influence, directly
or indircetly, on the part »f any person in the naval service."

"See, 11, Article 14 is rcnumberced ns Article 9 and amonded to
rcad as follows:

"ART. 9., Such punishrent other than death as a court martial
may odjudge may be inflicted upon any person Subject to the
Articles for the Government of the Navy—....cccee0
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"Forty-fifth, Or corruptly; or by threat or force, or
by aay’threatening communication, endeavors to influence, inti-
midate, or impede-any witness in any disciplinary proceeding in
the naval service, or injures any witness in his person or property
on account of the witness attending or having attended such
disciplinary proceeding, or on account of the witness testifying
or having testified to any matter therein;

"Sixty<third, Or is guilty of any violation which is an
offense against the Articles for the Government of the Navy under
Article 5 (d)."

"ART, 5(d) The following shall be offensecs against the
Articles for the Government of the Navy:

"Fourth, Violations of the laws, orders, rcgulations, or
customs of the naval service......... #

IIT, Differences

Ls Army provisions write into the Articles of War a specific
prohibition against the censuring of a court martial by the con-
vening authority, or its coercion by any person, . A violation of
these prohibitions will be punishable under A. W, 96, The Navy
will prohibit the same kind of conduct by means of regulations
promulgated by SecNav, the violation of which will be punishable
under new Art. 9, Sixty-third,

2. The proposed Navy bill makes a specific offense of influencing,
intimidating, or impeding a witncss in any disciplinary proceceding
(Sec. 11, new Art. 9, L5th). Articles of llar do not have a similar
spceific offense,

IV. Recormendations

1. Vanderbilt Report (Pagc 6 f£f).  RECOIZ ENDATIONS:

a) "The l'anual for Courts-Martial, United States Army,
should provide that it is improper and unlawful for any person
to attempt to influence the action of an appointing or rcviewing
authority or the action of any court-martial, gencral, special,
or summary, in reaching its verdict or pronouncing sentence,
except persons connccted with the work of the court, such as
members of the court, attorncys, and witnesses; and this prohibition
should be made cxpressly applicable to the appointing or revicwing
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It should be stated that any violation will be
considered conduct of a mature to prejudice military diseipline
and to bring diseredit upon the military service in violation
of Article of War 96,

b) "The lfanual should also contain an cxpress prohibition
against the reprimand of the court or its members in any form.
The reprimand sometimcs given a jury by a judge in a civil court
for an erroncous verdict furnishes no parallecl or oxcuse for
the present Army practice: The jury upon its discharge rcturns
to the body of the people, but the members of a court-martial
remain in the service subjecet to the will of superior officers
as to promotions, assignments to duty, and transfers, The
statement on page 74 of the Manuzl that the roviewing authority
may properly advise members of a court by lcottér of his non-
concurrcnce in an accuittal should be expunged. It is a relic
of the power formerly posscssod by the reviewing authority to
rcturn a record of triidl to the court for rcconsideration of
findings of not :uilty. This powtcr was tzken away in the
amendment of the Articles of ¥er and rcgulations after the
First 'Ylorld .Jar and the snirit of tho rcpeal should be respccted..

¢) "The llanual should contain a statcment thet it is
the duty of courts-martial to cxercisc thcir own judgment in
imposing scentenees and that they should not pronounce sentences
wvhich they know to be oxeecssive, reliying on the revicwing
authority to roeduce them ...c.ceeeesse

Ballantine Report '43 (Page 23): Comment on the desirability of

provading greater independence to the judicial function:

"There is a substantial risk that members of courts,
judge advocates and defense counscl may not be altogether frce
from pressurec and restraint by superior authority cxcercised
not in violation but as a part of the system, Convening
authorities, for example, not only convenc the courts from among
those under their command but also order men to trial, and,
sinece it is not their practice to order 2 man to trial unless
rcasonably convinced of his guilt, acquittal may be considered
tantamount to an cxpression of disngreoment with a superior
officer, The opinions of convening authorities rcspecting
adequacy of sentences, not infrequently known to the courts
convened by them, may result in the imposition of unduly severe
SCNLeNCL8. . avesnasna

Kceffe Report (Page 194 ff):

"(iv) The convening authority's power of reviow carrics
with it a large measure of indirccet control ower the court and
its actions, If the convening authority does not agree with
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the findings of the court, or believes that the sentence is
inadeguate, even though he may be powerless to change the
result in the particular case, he can express his opinion in
his action or in a letter to the court. This cannot but have
its effect on subsequent cases, The mere knowledge that it
can take place is apt to influence a court, without any ex-
pression of disapproval or non-concurrence ever being made
by the convening authority."

"Nor will palliatives solve the problem. The proposal -
has sometimes been made that the reviewing authority be prohibited
from criticizing a court for its action in a particular case.
Obviously this deals with only a surface manifestation, and fails
to get at the heart of the difficulty."

The Keeffe Board recommends that the convening authority
should not have any power to review the findings and sentence of
the court at all; his control of the case should cease¢ upon
references of the charges to trial. The Board feecls that any
minor reforms short of this will not rcally solve the problem
of command domination of the court.

4. MeGuire Report, Page 5:

FEL = 3

"This has been found to be the'most serious criticism against
the administration of naval justice, because the thought has been
expressed with considerable acerbity, that the verdict or finding
in a large number of cases strangely comports to what is felt
is the desire of the ¢onvening authority. There is morc than a
modicum of truth here. A fair system of justice can only be had
vhere the judges and other officers of the court are outside
the reach and influence of either party.

"It has-been sought to obviatc this vicious defeet, in the
ncw Articlcs, by making the function of the Judge Advocate conform
to vhat the term itsclf connotcs, Ho would act in fact as a Judge -
thus making ccrtain the protection of those fundamental conccpts
of justice reforrcd to and with the added certitude that as a

consequcnee they will be given somothing morc than a nod.

HBut marc than that - and most important, he would under the
proposal raferrcd teo supra be, from the standpoint of function,
under the sole and cxclusive jurisdiction of the Judge Advocate
General = thus meking him as independent as is conceivably
possible, and outside the control and the influcncc of the
convening authority.........."
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Uniform Code of Military Justice

Subject: Good Order to be Maintained and Wrongs
Redressed.

Seeé C.S., A. W, 83 ~- Injuries to or Wrongful Disposal of
Property.
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Uniform Code of Military Justice

Subject: Provoking Speeches or Gestures, A. W. 90,

I, Army Provisions

1l ):Ll‘ticles of‘ 'I'd-'ﬂl'.
"ART. 90. Provoking Speeches or Gestures.-- No person subject
to military-+law shall use any reproachful or provoking speeches
or gestures to another; and any person subject to military law
who offends against the provisions of this article shall be
punished as & court-martial may direct,"

2. Public Law 759--80th Congress, Chapter 625--2D Session.
A. W. 90 was not changed by P. L. 759,

I1. HNevy Provisions

1. Articles for the Government of the Navy.

"ART. 8susveese.. Such punishment as a court martial may ad judge
may be inflicted on any person in the Navy=-e.secs-sss

"Third (Quarreling).-- Or quarrels with, strikes, or
assaults, or uses provoking or reproachful words, gestures, or
menaces toward, any person in the Navy;

"Fourth (Fomenting quarrels).-- Or endeavors to foment
quarrels between other persons in the Navyseeeveeon..”

2. Naval Courts and Boards.
l'SEG. 61. Quurreling.-—.......-..

"A quarrel not resulting in an assault would very
rarely be a courtemartial offense. .eseeeeses”

"SEC. 62. Reproachful WOrdsS.-=ssseessoss

"Elements: The words of the charge must be taken in
their usual acceptation. To oconstitute the offense it is
essential that the person toward whom the words, gestures,
or menaces were directed was actually present at the time. ...

"
LA B O O

3. Proposed Navy Bill,

"SEC. 11, Article 14 is renumbered as Art., 9 and amended to
read as follows:

"ART. 9. Such punishment other thean death as a court
martial may adjudge may be inflicted upon any person subject
to the Articles for the Government of the HaVy-=s.evesvess
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"Thirteenth. Or uses provoking or reproachful words or
gestures toward any person in the navel service, or strikss,

threatens to strike, or assaults any person;

"Fourteenth. Or endeavors to foment quarrels between
other persons in the naval Servicej.cecsccees’

ITI. Differences

None. The Navy article contains offenses other than
that specified in A, W. 90, but these are covered in other

Articles of .Jar. See C.S., A. W. 93, Various Crimes, and
C.8., A. W. 96, General Article. See also C.8., A. Ti. 68,
Querrels; Frays; Disorders.

IV. Recommendations

Hone

90‘
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