RESTRICTED

THE UNIFORM CODE OF MILITARY JUSTICE

TENTLTIVE DRAFT OF JANUARY 7, 1949

RESTRICTED




RESTRICTED

The attached draft of the Uniform Code of Military Justice
is & reorganization of the articles which have been decided upon
by the Committee on a Uniform Code of Military Justice. Certain
editorial changes have been made and, in order to present a complete
Code, certein provisions have been included which have yet to receive
approval., Among these provisions arc the following articles or

5¢(d)
subsections: 4, 39, 46, 49(a), 51(b), B&T, 66(g), 67(g), 68¢b),
73(a), 74(b), 75, 120, 138, 139, and 141.

Certain Articles of War and hLrticles for the Government
of the Navy which have no place in a ccde o1 military justice but
which should continue to be law will eitber be transposcd or
reenacted in the legislation for enactment of the Code. These

: I U
Airticles are as followss AGN 4—and 465 A. W, 107-109, 112, 113,

117-120,
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Lniform Code of Military Justice J~L4 A f}j-:ca*-"

A\ -9 .
l—e:wf 4 IJ}.,\ f.,--f/"--’_'

“

The follovwine terms when used in this Code shall e construed

Art. 1. Definiticns.

in the sense indicated in this Article, unless the context shows that
a different sense is intended, namely:

(1) "Lepartment" shall be construed to refer, severally,
to the Depirtment of the aArmmy, the Lepartment of the Navy, the
Dezartment of the air Force and, excejt .'-.-a'ilen the Coast Guard ie
operating as a part of the ..avy, the Treasury Department.

(2, "Armed force" shall be construed to refer, severally,
to the Army, the havy.ineluding the Marine Corps, the alr force,
and, excevt when operating as a part of the navy, the Coast Guard.

(3 "The Judse Advocate General" shall be construed to refer
severally, to the Judge advocates General of the Army, Navy,
and air Force, and except when the Coast Tuard is operating as
a part of the Lavy, the General Counsel of the Treasury Department.

(4) "Officer" shall be construed tc refer to 2 commissioned
efficer includinz a commissioned warrant officer,

(5) "Superier officer" shall be construed to refer to
officer superior in rank or command.

(6, "Cadet" shall be construed to refer to a cudet of the
United States Lilitary scademy or nf the United States Coast "uard
Aecademy.

(7, "Inlisted person'" shall be construed to refer to any
person tho is serving in an enlisted grade in any armed force.

(8, '"Accuser" shall be construed to refer to the person

who signs 4nd swears to tlie charges and to any ether person
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—D. . o
J(__ [ W T T """'“"[Pl.;.» ,“E '4}. ’ aj,z LA //{4"4,’ L 7/5,":16(4" rw
who Jfiiren-erem U= thc prosecution of the accused.

(9) ™#ilitary" shall be construed to refer to any or all of

the armied forces.

M ':ﬁrujscullnc, gender shall be construed to ;’
X /N
I Sl '
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Uniform Code of Military Justice

Art. 2. Persons Subject to the Code

The following persons are subject to this

(1) All persons belonging to a regular component of the
armed forces, including those awaiting discharge after expiration
of their terms of enlistment; a1l volunteers and inductees, from
the dates of their muster or acceptance into the armed forces of
the United States; and all ether persons lawfully called, drafted,
or ordered into, or to duty in or for training in, the armed forces,
from the dates they are required by the terms of the call, draft,
or order to obey the same;

(2, Cadets, aviation Cadets and Midshipmen stE=CHEwNerwsl
ADarereTp |

(3) Reserve personnel who are voluntarily on inactive duty
training authorized by written orders;

B "

(4, Retired personnel nf » = rggierve component of the
armed forcesywho are s _ ay—Lrom the armed force
in which tley servud;_

(5, WVembers of the Fleet Reserve and Fleet Marine Corps Reserve;

(6) 411 persons in custody of the armed forces serving a
sentence imposed by a court-martial;

(7) FPersonnel of the Coist and Ceodetic Survey, Public Health
Service, and other organizations, when serving with the armed forces
of the United States;

(8) Prisoners of war in custody of the armed forces;

(9) 4all persons serving with, employed by, accompznying,
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Dl

or under the supervision of the armed forces without the continental ,4
N poad ’ ) ‘de
T = : 1*%"@ L{'J Lf--—uﬁ{j E’ ’ . 1 . ra [z
limits of the United Statés 2 she following terr1tor1as> hat

part of Alaska east of longitude one hundred and seventy—two degrees
west, the Canal Zore, the muin group of the H:waiian Islands,

FPuerto Rico, and the Virgin Islinds;

f (10) in time of war, all persons serving withk\employcd by,\ '72

/ or accompanying the irmed forces away from theé seat of the government.- o

and T —

(11) All persons within in area leased by the United States

which is under the control of the Secretary of a Department and
Fr
o
which is without the continental limits of the United otatcs_andi

the following terri%orius§;¥€ﬂﬁt part of Alaska cast of longitude
o

one hundred and seventy-two degrees west, the Canal Zone, the ma2in

group of the .iwalisn Islands, Puerto iico, and the Virgin Islands.
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Uniform Code of Military Justice

Art. 3. Jurisdiction to Try Certain Persannel

(a) Reserve personnel of the armed forces who are charged with
having committed, while in a status in which they are subject to this Code,
any offense against this Code may be retained in such statugg or, whether or
not such status has terminated, placed in an active duty statugg for
disciplinary action, without their consent, but not for a longer period of

time than may be required for such action. Q4 HTtirts—peres A=y

shaii—bE‘U6Y?tTuE&~%e-med;L3#eﬂy—rrov&ﬁ&eﬂ*of~ﬁhe—&aw—fékwéaw-éﬂeﬁtiez-oq/
-eoRventIons OT the-onited States, or-hrbiele—s6ofthis-Code. .______H__/

(b) All persons discharged from the armed forces subsequently
charged with having fraudulently obtained said discharge shall be subject
to trial by court-martiil on said charge and shall be subject to this
code while in the custody of the armed forces for such trial. Upon
conviction of said charge they shall be subject to trial by court-martial
for 31l offenses under this code committed prior to the fraudulent
discharge,

(c) Any person who has deserted from the armed forces shall
not be relieved from amenability to the jurisdiction of this code by

virtue of a separation from any subsequent period of service.
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Uniforn Code of Military Justice

Art. 4, Disnissed Officer’s Right to Trial by Court-lartial,

(a) Yhen any fficer, disnissed by order of the President,
a_,v.k/!,ﬁﬂr\,—

E&keslfjlbﬁﬂé4ﬁmfh—4%} application for trial by court-nartial, setting

forti, under oath, thei;ﬁjbgas been wrongfully dismissed, the President

2l

LA
_-sheld, as soon as practicable;ﬁgbgﬁsa a general court—martial*kig_#{___"

try such officer on the charges on which he was disnissed. A court-
nartial so convened shall have jurisdiction to try the dismissed
officer on such charges;, and he shall be held to have waived the
right to plcad any Statute of Linitations applicable to the offenses
with which he is charged. The court-martial nay, as part of its
sentence, adjudge ths affirmence of the dismigsal, but_if the sentence
adjudged, as finglly egpproved or affirned, does not inciuie disnissal
or death, th : J C Ze-of whieh the
officer was a nember shall substitlite for the disnissal ordered by
the President, a foro of discharge authorized for administrative
issuance,

(b) If the President fails to convene a general court-nartial

within six nonths from the presentation of an application for trial
\ e, 3 Fi
J,Lcw1€/fﬂpL' )

1
% |

under this article, the
of which the officer was & member shall substitute for the dismissal
ordered by the Presldent, a form of discharge authorized for

adninistrative issuance,

9 , .
A (fc."f’ (3 tﬂth{' al, L'/ ’:']-j‘t'lw,:_ :

(c) ‘There a discharge is substituted for a dispnissal under

the authority of this article, the President’/alone rnay reappoint
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- D
the officer in the same manner as provided in Art. 75.
(d) Whon an officer is discharged from any arned force by
adninistrative action, or when he is dropped from thcrolls by o

the President, there shall not be a right to trial under this article,
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niform Code of Military Justice

Art. 5. Territorial Applicability of this Code

This Code shall be applicable in all places.

RESTRICTED




RESTRICTED

Revised Draft Proposed article 6

1/7/49 Page 1

Uniform Code of Military Justice

Art. 6. Judge Advocates and Legal Officers.

(a) All judge advocates of the Army and air Force and all ol

specialists of the Navy and Cogst Guard shall be agsigned as prajﬁz? g by ”
' eﬁfﬁa.a, ot g ru{s/uz_/.% —
The Judge Advocate Genera%égf'the armed force Of which/they are members after

: L e mf(: w‘-#{m,/g |
appropriate consultatlo:F with commandews whos +a£E5" they may serve; and

The Judge Advocate General or senior members of his stuff shall make
frequent inspections in the field in supervision of the administration of
military justice.

(b) Convening authorities shall at all times communicate directly
with their staff judze advocates or legal officers in matters relating to the
administration of military Justice; and the staff judge advocate or legal
officer of any command is aut.orized to communicate directly with the staff
Judge advocate or legal officer of a superior or subordinste command, or
with The Judge advocate General.

(c) No person who has acted as member, law officer, trial counsel,
assistant trial counsel, defense counsel, assistant defense counsel or
investigating officer in any case shall subsesquently act as a staff judge

advocate or legal officer to any reviewing authority upon the same case.

. ‘ KA u.'l}ﬁj;;\;WWL ) {P\S

LAA [
\ s Qf e
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Uniform Code of Military Justice

art., 7. apprehension.

(a) Apprehension is the taking into custody of a person.

U vann
(b) Any person authorized under regulation hﬁkthe armed

forces to apprehend persons subject to this Code may do so upon
reasonable belief that an ofiense has been committed and that the
person apprehended committed it.

(c) All officers, warrant officers, petty officers, and
noncommissioned officers shall have authority to quell all quarrels,
frays, and disorders among persons subject to this Code and to apprehend

persons subject to this Code who take part in the some,
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Uniform Code_3£ Military Justice

art, 8, Apprehension of Deserters.
It shal) be lawful for any civil officer having authority to

apprehend offenders under the lews of the United Stutes or of any

State, District?\or possedsion of the United States summarily to

apprehend a descrter from the armed forces of the United States and

deliver him into the custody of the armed forces of the United States.
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Uniform Code of Military Justice

art. 9., Imposition of Restraint.

(u) arrest is the restraint of a person by an order directing
him to remcin within certain specified limits not imposed as a
punishment for an offense, Confinement is the physical restraint of
& person.

(b) An enlisted person may be ordered into arrest or confinement
by anyofficer by an order delivered in person or through other persons
subject to this Code. .4 commanding officer mm&/warrunt,
petty, or noncommissioned officers awbhesssssr to order enlisted persons
of his commond or subject to his authority into arrest or confinement,

(o

(¢) An officer, a warrant officer, or civiliun subject to this
Code may be ordered into arrest or confinement only by a commanding »
officer to whose authority he is subject, by an order delivered in
person or # ;éiﬁer afficbrﬁ{ The authority to order such
persons into arrest or confinement muy nst be delegrted.

(d) Mo person sholl be ordered into arrest or confinement
except for probable cazuse.

(e) Nothing in this article shull be construed to limit the
authority of persons authorized to apprehend offenders to secure
the custody of an alleged offender until proper authority muy be

notified.
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Uniform Code of Military Justice

Art. 10, Restraint of Persons Charged with Offenses.

Any person subject to this Code charged with a serious offensc

under this Code shall be ordered into arrest or confinement, as cir-

cumstances may require; but when ch'.rge:d/\x':itm a-rmmer offense only

such persons shall not ordinarily be placed in confinement. Whe
any person subject to this Code is placed in arrest or confj eqeqt,j»¢v-+u*v*mf
Shall s 1mfon him ¥ 7le Specefic WIONG ¥ hih Fe ¢35 accused and

irmmediate steps = be tukenfto try = or to dismiss

the charges and release him,
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orm Code of Military Justice

11. Reports and Receiving of Prisoners.

() No provost marshal, commander of a guard, or master at
shall refuse to rcceive or keep any prisoner committed to his
charge by an officer of the armed forces, when the committing officer
furnishes o statement, signed by him, of the offense charged against
the prisoner.

(b) Every commander of a guard or master at arms to whose
charge o prisoner is committed shall within twenty-four hours after
such commitment, or as soon as he is relieved from guard, report to

he commanding officer the name of such prisoner. the offense charged
against him, and the name cf the person who ordered or authorized

the commitment.
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Uniform Code of lMilitary Justice

art. 12, Confinement with Enemy Prisoners Prohibited.

-+

No member of the armed forces of the United States shall be
placed in confinement in immediate associlation with enemy prisoners
or other foreign nationals not members of the armed forces of the

United States,
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Uniform Code of Military Justice

Art., 13. Punishment Frohibited Before Trial.

Subject to the provisions of Article 57, no person, whilec being
held for trisl or the results of triil, shill be subjected to punishment
or penalty upon the charges pending against him, nor shall the restraint or
confinement imposed upoil him be any more rigorous than the circumstances
require to insure his presenceybut he may be subject to punishment I

CaEtaRdineeetttEwe durine such period for minor infractions of discipline.
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Uniform Code of Military Justice

.rt. 14. Delivery of Cffenders to Civil Authorities.

I'nder such regulations as the Secretary of the Department
gepe=wmee- 112y prescribe, = member of the armed forces accused of an
of fense apainst civil suthority miy be delivered, upon request, to the
civil 2uthority for trial.
(b) "hen delivery under this article is made to any ecivil authori-
of 2 person undergoing sentence of a court-marti:l, such delivery, if

followed by conviction in a civil tribunil, shall be held to interrupt

the execution of the. sentence of the court-martial, and the offender
=3 ’ 7

Mﬁ«a"v—' L\L«LL\
shall be rctufned to military custodyj. after hiving answered to the civil
A 4 *F :

authoritics for his offense, for the completion of thec said court-martial
3

sentence
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Uniform Code of Military Justice

Art. 15. Cormmanding Officer's Nonjudicial Punishment.

(a) Under such regulations 1is the President may prescribe any
commanding officer may, in addition to or in lieu of admonition or reprimand,
impose one of the following disciplinary punishments for minor offenses
without the intervention of a court-martiil —

(1) Upcn officers and warrant officers of his command:

(A) g@ithholding of privileges for i period not to
¢xceed two consecutive weeks; or

(B) restriction to certsin specified limits, with or
without suspension from duty, for 4 period not to exceed two
consecutive weeks; or

(C) forfeiture of one~half of his p2y per month for a
period not exceeding three months providing such forfeiture
is imposed by an officer exercisine general court—-martial
Jurisdiction,

(2) Upon other militiry personnel of his commund:

(A) withholding of privileges for a period not to

exceed two consecutive wecks; or

(B) restriction to certain specified limits, with or
without suspension from duty, for a period not to exceed
tvio consecutive weeks; or

(C) extra duties for a period not to cxceed two
consecutive weeks, and not to cxceed two hours per day,
holidays included; or

(D) recduction to next inferior grade if thc grade

from 'uRcEdS@T&Rv'CSFEﬁd by the command or an




1 »

U-l o T
LA L ‘1: AAN
AN xngr ol
AASANN Y ’n‘ \MUAJL_ AN W

T{.,Lfv\.\.dluf\r\fu? ( W r\ e

Ao

() aa




Revised [raft R E s T R I C T E D Froposed Article 15

1/7/LS
=

equivalent or lower command; or

(E) confinement for a period not to exceed seven con—
szcutive cays; or

(F) confinement on bread and water or diminished rations
for a paciod not to exceed five consecutive days; or

(C* forfeiture of one-half of his pay for a period not
exceedin: one month, providing such forfeiture is imposed

, by an cfficer exercising special coungjmdrtlal Jurisdiction

. 8 VST Y oy i < ot

N (b) The gunlsbnents authorf&ea by—this artlclefmay be limited
s ke /L-mﬁf 2 ““b’" WGt o A

. “y
further for any one of the armed forces, or fdijzny CldSS of commandlng

officers{ of any one of the mcd fox cesE ? uecretary of the Department,

and L) previe
concerned . A - Nequiel /]
7 e
An offlcarnln—chdrge may, for minor offenses, impose on
8681"ned to the 1nit of'which he is in charge, such of the

/j/l. (P

unlg‘reits authorized to be imposed by commanding officers as the Secretary

f the Department concerned may by reculation specifically prescribe.
-—-—--._____ ——

(d) A person punished under authority of this article, who
deems his punishment unjust or disﬁggtionate to the offense, may through
the proper channel, zy1peal to the next superior authority. The appeal shall
be promptly forwarded and decided but the person punished may in the mean-—
time be rejuired to undergo the punishment adjudged. The commanding officer

who imposes the puniohnent his successor in command, and superior authority

,Qkhﬁfz (A
shall have power t ramlt any part or amount of the punishment and to restore

all richts, privileges, and property affected.
(e) The imposition and enforcement of disciplinary punishment unde:
authority of this article for any act or omission shall not be a bar to trial

by court-martial for a serious crime or offense growing out of the same act

RESTRICTED
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i
or omission, and not properly punishable under this article; but the fact tha

1 disciplinary punishment has been cnforced may be shown by the accused upon

triil, and when so shown shall be considered in determining the measure of

punishment to be adjudged in the event of a finding of guilty.

& -
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Uniform Code of Military Justice

Art. 16. Courts-Martis]l Clossified.

There shall te three kinds of courts-martial in each of the
armed forcss, namely,
(1) Genersl courts-martial, which shall consist of any
number of maembsss not less than five;k; :
(2) Speasal couarts-martiel, which shall consist of any
number of mamocrs not less than three; and
Sumnury courts-martisl, which shall consist of one
=

f /

f )75 .f-" et & a_. Crwv
// iy
L, d’l[ " o 7’?(_1%‘;1/4@1, f— )(,ful =k

]-.
j - Y/ ‘I‘v‘-& ;
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Uniform Code of Military Justice

Art, 17. Jurisdiction cf Courts-Martial in General.

d force shull hive court-martial jurisdiction

over 31l o®MEY pe ; bJuCt to this

ol kﬁW'm"\* (tpntd rAa
Code. The exerdise of jubpsdidtion overﬂéunk other parsays shall be

in accordance with rezilatipgns ﬁfescribed by the President.
{(b) .In a a;:ej,\ eview subsequent to that by the officer

with authority to convens a general court-marti2l for the command which

held the triil, where such review is requlrea upder the pr Zﬁflons of thls

Sveaft—Hd _ﬁ ML*!M,// /,a htan

Code, shall be carried out bw

member. 7?,

rmed Pom,e of vhich the adcused is a

T f?.'r'a.-'
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Uniform Lode of Military Justice

art. 18. Jurisdiction of General Courtsdiartial.

t to article 17, general courts—martisl shall have juris-—

dietion s subject to this Code for any offense made
punishatle by this Codgg ind r:;;-j'jl_-._»r;n:* such limitations as the President
may prescrib%)adjud'e any punishrent not forbidden by this Code. General

courts—martiil shall also have jurisdiction to try any person who by
the law of war is subject to trial by a military 1',riE:m;..1l,\q-1.rj may
- -\-H-\-\__‘__"-\-\.\_
adjudge sny unishment permitted by the law of war. -
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Ce—

Uniforii Code

irt, 19. Jurisdiction of Special Courts-Mariial.

Subject to Article 17, swpecial courts-martial shall have jurie—
diction to try persons subject to this Code for any non—capital offense
made punishable by this Codey andJPnﬁjiifucn regulations as mey—ee
pﬁﬂ&eﬁ&hﬂﬁ:bp-thé:Fiesigzignggtaﬁggiéal offenses. OSpecial courts—
martial mayaunder such limitations as the President may prescribqj
adjudee any punishment not forbidden by this Uodefz?xcept death,
dishonorable discharge or dismissal, confinement i; excess of six months,
hard labor vithout confinement in excess of three months, forfeiture
of pay exceeding two-thirds pay per month, or forfeiture of pay for a
pericd exceeding six months. A4 bad conduct discharge shall not be

adjudged unless a complete record of the proceedings and testimony

before the court has been made.
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Art. 20. Jurisdiction of Summary Courts-Martial.

Subject to Article 17, summary courts-martial shall have juris-

-

diction to try persons subject to this Code, except officers, warrant ¥

officers, cadets, aviatien'cadets, and midshipmen ab=bhe=Novri=ttrdemy,

for any non—capltal offenge made uplshbb € by thls Coce, but no person !

i
W

martial. ' here such objection is made by the accused, trial shall be
ordered by speciél or general court-martial, as may be appropriate.
Summary courts-martial may,under such limitations as the President may
prescribe?adjudge any punishment not forbidden by this Code except dzath,
dismissal, discharge, confinement in excess of one month, hard labor with-—
ovt confinement in excess of 45 days, restriction to certain specified
limits in excess of two months, or forfeiture of pay in excess ol two-—

J/
/

thirds of one months's pay. //

arealr cafols 7

/
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sirt. 21. Jurisdiction of Courts-Martial. Jurisdiction not Exclusive.

The provisions of this Code cenferring jurisdiction upon
courts—martial shall not be construed as depriving military commissions,
provost courts, or other military tribunals of concurrent jurisdiction
in respect of oilfenders or offenses that bty statute or by the law of
war may be tried by such military commissions, provost courts, or other

military tribunals,
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Art. 22. Appointment of Ceneral Courts-Martial.,

(a) Ceneral courts-martial may be appointed by —
(1) The President of the United States;
(2) The Secretary of a Department;

(3) The commanding officer of a Territorial Department,

an army Sroup, an .llrmy) a)rk army Corps, a division, a separate

brigade, or a corresponding unit of the army;

(4) The Commander in Chief of a Fleet; the commanding
officer of 3 naval station or larger shore activity of the Navy
beyond the continental limits of the United States;

(5) The commanding officer of an air Command, an air
Yorce, an air division, er a separate wing of the air rforce;

(6) Such othner commandinz officers as may be designated
by the Secretary of a Department;

(7) Any other commarding officer in any of the armed

forces when empowered by the Fresident.
fv e L W Gt ‘"y\

o v
auch coﬁnandlnr officer hue—a~p4&ﬁstxrtﬁrﬁggggaggi—-—‘_—‘

@, the court

shall be-apprinted by superiortcompetent suthority and may in eny case

appointed by gtgemgpr authority when by_i;s-lﬂmég; deemed u551rable,Zi;Z (Lv”\
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; : = f/"’“ Tfrzo
Uniforn Code of Military Justice P - (,‘geg_
/ \ ‘2 7

Art. 23. Appointment of Special Courts-Martial. ///’

(a) Speciel courts-martial mey be gppeinted by —-

(1) 4any person who may appoint a general court-martial;

(2) The commanding officer of a district, garrisom,
fort, camp, statiom, or other place where members of the Army
or Air Force arc on duty;

(3) The commanding officer of a brigade, regiment,
detached battalion, or comesponding unit of the army;

(4) The conmanding officer of a wing, group, or separate
squadron of the “ir Force;

(5) The commanding officer of any naval or Coast Guard
vessel, shipyard, basz, or station: or of any marine Dbrigade,
regiment or varracks;

(6) The comuanding officer of any scparate or detached
cormand or group of detached units of any of the armed forces
placed under a single comnnander for this _urpose; or

(7) The com:anding officer or officer in charge of any
other command when cnpowered by the Secrejary of a Departne
(b) When any such officer h,ﬁ o anivet — SSut s

I W~ OGS A,
, the court shall be

Qe ¥ o QoK

eppointed by superioHA uthority, and nay in any case be apfointed by SWREXl.

authority when bjthe=tottE®indeened wéz/&vv\_ p
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Uniforn Code of Military Justice

Art., 24, appointment of Sunnmary Courts-Martial.

(a) Sunmary courts-nmartizl may be appointed by —-

(1) any person who uay appoint a general or special
court-nartials

(2) The coumanding officer of a detached coupany, or
other detachnent of the army; or

(3) The commanding officer of a detached squadron or
other detachment of ths Air Force.
(pY ﬁ#gil but one officer is present with a command or detach-

nent he shall be the sunnary court-martial of that command or detachment

and shall hear and determine all sumnary court-martial cases brought before

Cov Ly .

hority when jggggﬁLdeemed desirabledﬁ:?;/éiiq;rx_#,

hin, Summaiy ouiis—martial may, however, be appointed in any case by

superior au
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Art, 25. Who May Serve on Courts-Martial.

(a) Oenyisgioned-OfFIEors. Any officer om active duty in

the arncd forces shall be conpetent to serve on all courts-martial

for the trial of any persons who nay lawfully be orought before
such courts for trial.

(b) WarresiOfficers. any warrant officer on active duty
in the armed forces shall be competent to serve on general and
spcecial courts-martial for the trial of any persons, other than
officers, who nay lawfully bc brought before such courts for trial,

(c) Thdistwd=Pewsems, .Any enlisted person on active duty
in the armed forces who is not a member of the samne unit as the
accused shall be competent to serve on goneral and special courts—
nartial for the trial of any enlisted person{ﬂggo mayigg;ggzi}\6§>
brought before such courts for trial, but he shall be appointed as
a menber of a court only if, prior to the convening of such court,
the accused has requested in writing that enlisted persons serve
on it. After such a request, no cnlisted person shall be tried by
a gencral or special court-nmertial the membership of which does not

include enlisted persons in a number comprising at least one-~third

on

cf the total membership of the court, upgless competent enlisted
persons cannot be obtained m%m phys@

-ﬁl conditions or military
cxigencies., Where such persons cannot be obtained, the court may be
convened and the trial held without them, but the convening authority
shall make 2o detailed written statement, to be appended to the record,

why they could not be obtained.
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S
For thc purposes of this subsection, the word "unit" shall
rnean any regularly organized body as defined by the Secretary of
- i

the Departrient appeeeweds but in ng,case shall it be agbody larger
AEWLY 1 3

than a conpany, af = squadron, or a ship’s crew, or than a

body corrcspondin ﬁo‘&
dy D g tol

(d) Qualificatio

(1) When it can be aveided, no person in the armed
forces shall be tried by a court-nartial any member of which

is Jjunior to hin in rank or grade, ;
/

¢ Vv
(2) Vhen appnintingﬁ?ourtﬁ-martial, the convening

authority shall detall as members thereof such persons as,

in his opinien, arec best qualified for ths duty by rcason

of age, education, training, experience, length of service,

and judicial temperament. Ilo perscn shall be cligible to

sit as a member of a gencral or spccial court-martial when

he is the aceuser or a witness for the prosecution or has acted

L

as investigat fficer or as counsel in the same casec,

RESTRICTED
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Uniform Code of Military Justice

Art, 26. Law Officer of General Courts-bMartial

(a) The authority appointing a general court-martial shall
detail as law officer therég;/aﬂ officer who is a member of the bar
of a Federal court or of the highest court of a state of the United
States and who is certified to be qualified for such detall by the
Judge Advocate General of the armed force of which he 1s a member,
Ko person shall be eligible to act as law officer in a case when he is
the accuser or a witness for the prosecution or has acted as investigating
officer or as counsel in the same case.

(b) The law officer shall not consult with the court except in

m&h nols |
opan sessin)nor shall heﬁvote with the cour§} thggthtj AL tc }Lb;;

g K Kot o bt Wx/fug—a..c.é{ - /IA/P‘TV\_..— av'c \
aJi{AAziixi\ byhimdj AP " *jﬂuﬂ«t;«,ik_c%/pp;étZE§; J

ol ¢ fl o~ &Ffm gtk

C’—--V\:,.

(l? _.,___/,-.',"_ LA V 001 /
. AR | ﬁ
ouuﬂthﬂfr,{J@x
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Art. 27. Appointment of Trial Counsel and Defense Counsel.

(a) For each general and special court-martial the authority
convening the court shall appoint a trial counsel and a defense
counsel, together with such assistants as he deems necegsary or
appropriate. o person who has acted as inv stigating fice?, law
officer, or court member in any case shall act, ounsel, assist-—
ant trial counsel defense couﬁsel or assistant ﬁefeﬂse counsel in the

PP o X Pk rrsui e diton—

same case. IO membes-—o.ﬂ.&h.e—pmmtion shall act subsequently iW%
7

ok
the same case Qs_ztnmnr&r of)the defense, nor shall EW&
defense act subsequently in the same case és_a_xumﬂﬂémumg the prosecu~

tion.

(b) Any person who is appointed as trial counsel or defense

counsel in the case of a general court-martial shall be == //
or

(A~ 2 judge advocate of the Army or the Air Force!
(B) [ a legal specialist of the Navy or Coast C—uard;’"'c;?
| I'J"J a person who is a member of the bar of

Federal c_ourt or of the highest court of a St;.ta/

(2) certified as competent to perform such duties by the
Judgc Advocate General of the armed force of which he is a mexﬁber.
(¢) In the case of a special court-martisl -

(1) If the trial cc?q‘gel is certified as competent to
act as co-“l%:;el before a general cou}t-martial by the Judge

Advocate Genaral of the armed force of which he is a member,

RESTRICTED
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- D=
o
the defense cousel shall be a person sinmilarly certified;

and
(2) If the trial counsel is a judge advocate, or a legal
specialist, or a nember of the bar of a Federal Court or the

highest court of a State, the defense counsel shall be one oz

TRoLmer of the foresgoing.
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Art, 28, Appointment of Reporters and Interpreters.

Under such regulations as the Secretary of the Department
L g u fhanitag

donrTeErsan may prescribe, thedgﬁzti;aﬁt of a court-martial or military

commission or a court of inquiry 'shall have power to appoint a reporter,

who shall record the proceedings of and testimony taken hefore such

o A — =
_ - ‘l‘f-a vy f/)‘ > ;‘é’:—
court or commission, Under like regulations the p i of a s

!

court-martial or military commission, or court of inguiry seeeses=

Sumpapy<cOurs, may appoint an interpreter, who shall interpret for

the court or commission.

RESIRIGTED
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Art., 29, Absent and Additional Members.
‘? =-_ /
{a} No member of a spetial or /general court-martial shall be

abscnt or excused after the accused has been arraigned except for physical
disability or as a result of a challenge or by order of the convening

authcr‘it}’ for .‘.'_OOd cause, g 0
L TR y
& ﬂ{f [ . pr\_)_—

(b, l.henever a general court-martial is reduced below {Tve~

el VAN ‘ S prtt

, AN 22" P

ﬂtzzhgrs, the trial shall not proéceed unless the cén%cninggauthority _
VA

appoints new members sufficient in number to provide not less than fise

DA WL T f{'; ;

mefbers,, Such new members yi.be subject to challenge, Vh@n-ﬁﬂlﬁ new

. v . 5 1
members have been sworn, the trial may proceed after the recorded
o

testimony of each witness previously examined has been read in open session.
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\rt. 30. Chareges and Specifications.

(a) Charges 2nd specifications My be signed by a person
subject to tnis Code under oath before an officer of tiie armed forces
b
authorized to administer oaths and mast state
(1) that the signer has personal knowledge of, or has
investigated, the matters set forth therein, and
(2, that the same are true in fact to the best of his
knowledge and belief.
{b;, Upon the preferring of charges, the proper authority shall
take immediatec steps to determine what disposition should be made thereof
in the interest of justice and discipling,und the person accused shall

be informed of the charges sguinst him as soon as practicable.

RESTRICTED
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Uniform Code of Military Justice

art. 31, Comnulsorv Self-Incrimination Frohibited.

(a) No person subject to tlis Code shall compel any person to
incriminate himself or to answer any question the answer to which may
tend to incriminste him,

(b, No person subject tg_this Code shall interrogate, or request
any statement from, an accused or 3 person suspected of an offense without
first informineg him of the niture of the accusation and advising him that
he does not have to make any statement at all regarding the offense of
which he is accused or being investigated and that zny statement niade by

him may be used as evidence ngainst him in a trial by court-martisl,
. f#;_*'“h{ wuwr\:,f
(e, /l{fét tement obtained Irom any person in %iolation of bi
' =

i

p e
Article or by m}k:.r wiul Jinduce m.r'ttxr‘orr any rprsorﬁsh 111 @t bc rcceived

. . . /W(,:I #ir- Wbt e ‘,‘Hgﬁ_ ]
in evidence against such‘pﬁiahg‘ln i Trial by courtemartial

(a, o person subject to this Code shall compel any person

to mike a statement or produce cvidence before or for use befoq:qqny

m . L, » /r o S t - —\V\:.-IvQ;'\'Cd"’
military trlbunal‘ﬁQZQh statement or evidence is not felgwemt to ‘the

issue and may tend to degrade him.

A/-\A/M{; 722 ((L| M;J (_,‘)IL/ <
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sart. 32. Investization.

(a) Lo charze or speccification shall be referred to s general
court-martinl for trisl until a thorough and imp:rti-l investigation of all
the m:tters set forth therein hiss been made. This investigation shall

include inguiries :s to the truth of tnd m-tter sct forth in the cha rggs,viuuh

Wt A e i . :
form of churges, and what disnmosition 6T tnc casy should be madeain the

A

intercst of justice 2nd discipline.

(b) The sccused shill be ~dvised of the charges against him and

shall be permitted, upon his own request, to be represented at such inves-—
tigation by civiliin counsel if provided by him, or military counsecl of
his own sclection if such counsecl be rezsonably avail:ble, or by counsel
appointzd by the officer exercising general court-m:rti:l jurisdiction
over the command, At such investigition full opportunity shill be given
to the accused to cross—examine witnesses :g.inst him if they are available
and to present anything he m1y desire in his own beh21f, either in defense
or mitigation, and the investigating officer sh-11 examine 2vailable
witnesses requested by the accused. If the charges are forwsrded after
such investigation, they shill be accompanied by a statement of the
substunce of the testimony taken on both sides and a copy thereof shall
be given to the accused.

(¢) 1in the event that an investigation of the subject matter

of the offense charged has beeni;:ZZ$::z§ﬂ?; the normal ' course of

administration, the requirements of this article shall be deamed,satified

L8y gl A% \«.Lz

if the accus;i 1'as presentv4t such investigation and afforded the opportunitie

for representation, Croﬁgﬁﬁ‘:ﬁi ﬁ:i]gi ;%ntation prescribed in sube
T
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section (b) of this Articlefand if agreeable to the accused.
(d) The reguirements of this article shall be binding on all

persons administering this Code, but failure to follow them in any case

shall not constitute jurisdictional error.
' # i

\?"I -':ﬂ..l )-. .-‘_- 2 L

|
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Uniform Code of Military Justice

Art. 33. Forvardinz of Charges.

1'hen 1 person is held for trial by general court-martial the
comninding officer snill, within eight days after the accuscd 1s ordered
into :rrest or confinement, if practicable, forward the charges, together
with the invastiy.tidn 'nd allied pupers, to the officer exercising
\

general court-martisl jurisdiction. II the same g not practicable, he

shall report to superior authority the reasons for del.y.
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\rt. 34, Advice of Staff Judge sdvocate and Reference for Trial.

(a) Before directing the tri:l of any charge by general court—

martizl, the convening authority shall refer it to his staff judge
¥ .-"_(l a JJ{,—"

advocate or ls“ﬂl officer for considerztion and advice; and-no—chargs m1ll

f(!: be ’ ! f -

to A cequral court-martizl for trial un7u5= it’has ;bubﬁ oun

that such charg e rﬂ“iCﬂnilu_aLiL;clant_%ev 1llegegan offense under these

L N ;_.', v 4 > 4
articlese and is bustalncd by evidence indicated in the report of
investisation.

{(b) If the charees or specifications are not form:lly correct

or do not conform to the substance of the evidence contained in the
report of the investigating officer, such changes in the chirges and specifi-

cations as are nceded to make them conform to the evidence and formal

corrections may be m:.de.

'-‘ '." . / A7 4 ,
/ pupLEghl

f{ huﬂ‘f mﬂ %& . l,‘.r"'-L&‘fo"‘*t 7
W / A

L7V \

]

,i
jJ. /ol I.-L,.é'/'r; " 44 .
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Art. 35, Service of Charges.

The triil counsel to whom court-martial charges are referred
for trinl shill causc to be served upon the asccused a copy of the charges
upon which triil is to be had. In time of peace no person shill, zgainst
his objection, be brought to trisl before 1 general court-martiil within
3 period of five days subseguent to the service of”éaqrges uponi him, nor

A

before a specizl court-marti:l within a period of three days subsequent tc

the service ufﬂcherzes upon him,
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Art. 36, President liay Prescribe Rules.

(a) The President mey. By regul&tiongﬁ\prescribc the progedure,
( ImE

including modes of proof, in cases before courts-murtdyl, courts of
S o \
inquiry, military conrissiuns\ other military tribunuls}\which(regu_

lations shall, insofar as he shall deem practicable, apply the
principles of law and the rules of evidence generally recognized in
the trinl of criminal cases in thg'éistrict courts of . the-United—States.
(b) Nothing contrary to or inconsistent with this Code shall
be so prescribed.
fb} All rules and regulations made in pursuance of this

G

Article shall be 1m re the Congress.
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art. 37. Unlawfully Influencineg Action of Court.

No authority appointing a general, special, or summary court-

Wf

& | Y8 v . .
martisl ner¥—any other commanding officer, shall censure, reprimand, or

" \
admonish such court, or any member thereof, or law officerj or counsel) with

respect to the findings or sentence adjudged by the court, or with,respect |
g_u v . R cw,’d,' an.»u-_({ Prceey

to any other exercise, of its or hi {éﬁdﬁﬁznitffffggéiéiééﬁy' No person
subject to this Code shall attempt to coerce or, by any unauthorized meaﬁs,
influence the action of a court-martial or any other military ‘tribunal

or any member thereof, in reacping the findings or sentence in any case,

or the action of the appeimbinc Hr reviewing -er—eomfirming authority

with respect to his judicial acts.
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Art, 38. Duties of Trial Counsel and Lefense Counsel.

(a) The trial counsel of a general or speciil court-martial shall
prosecute in the nime of the united States, and shall, under the direction
of the court, prepare the record of the proceedings,

(b) The accused shall have the right to be representzd in his
defense before 1 general or special court-martiil By civilian counsel if
provided by him, or by military counsel of his own splectloqiﬁhi:suﬁﬁiEﬁﬂﬁRB&—L
_bﬁ*relson bly available, or by the defense counsel dulv JypOlntLd Rﬁi-ﬁh&

Cewet, pursuant to Article 27. Should the JCbbEud have counsel of his own

scleetidn, the duly appolatved def&nsaﬁggg?se' and-tssibtant dedense, """

&ounsel, ifiany, shally if the.aeccused soudesires; abt as bis issociate
counsel; otherwise! they: berexcused: by thepresident of the court.

(c) In every court-mar lJl proc;edlnagfgﬁzﬂg:;ense counsel may,

¢ U / o A Voo B |

in the cvent of conflctlon, akbael- to the rocord of proceedings a brief of
such matters as he feels should be considered in behalf of the accused on
review, including any objection to the contents of the record which he miy
deem appropriate,

(d) «n assistant trial counsel of a general court-martial may,
under the direction of the triil counsel or vhen he is qualified to
trial counsel as required by article 27, perform any duty
regulation,‘or the custom of the service upon the trial counsel of the court.
an assistmat trial counsel of a speciil court-martiil may' perform any duty of
the trial Counsél.

(e, =n assistant defense counsel of a general or special court-

martial m:y, under the direction of the aefense counsel or when he is qualified

to be the defense courlsREguRICrFEﬁra 27, perform .ny duty devolved
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L

by law, regulation, or the custom of the service upon counscl for the zccused,
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art. 39. Sessions.
General and special courts-martial shall sit either in closed

or open sessions. When such courts-martial sit in closed session, only

members of the court shall be present. When the .court sifs in open session,
m the gccused, nounsel ,for tl"l(: agcuse Jda.md the trial

AN /p/&—m / f(f 0 {.~
counstl sh1ll be pr sent. ,When the court hlsheQ to énuult counsel or the
law 01f1cer, the proceeding snzll be in open session and entered on the

record,
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Art. 40. Continuances.

A court-martial may, for reasonable cause, grant a continuance

to géggkg party for such time and as often as may appear to be just.

RESTRICTED
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Art. 41. Challenges.

f .’l ;"

N / y
(a, Members and the law officen of a general or special court—

martial may be challenged by the accused or the rljl counsel for cause state
- B phallins Lo frr Laust
to the court. The coirt shall determine the relevancy and valldlty tﬁereﬂfj
and shall not receive a challenge to more¢ than one:.person at a time.
Challenges by the trizl counsel shall ordinarily be presented and decided
before those by the accused are offered.
(b, The accused and trial counsel shall each be entitled to one

peremptory challenge, but the law cfficer shall not be challenged except

for cause.
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Art. 42. Naths,

(a) Each member and thelaw officer, if any, of a general or
special court-martisl shall, before entering upon his duties, mske the
following oath or affirmations:

"You, A. R, do swear (or affirm) that you will well

and truly try and determine, according tq4the eviggg;i{“H

thewattarﬁhow before you, between the United State of

America and the person to be tried, and that you will

duly administer justice, without partislity, faver, or
affection, according to the provisions of the Uniform Code of
Iilitary Justice and of the rules and articles for the govern-—
ment of the armed forcss of the United States, and if any doubt
should arise, not explained by szid articles, then according to
your conscience, the best of your understanding, znd the custom
of war in like cases; and you do further swear {or affim)

that you will not -divulge the fincing or sentencs of the court
until they shall be published by the propsr authority or duly
announcad by the court, except to the trial counsel,

assistant trial counsel, the accused, and counsel for

the accused; neither will you disclose or discover the

vote or opinion of any particular member of the court—

martizl upon a challenge or upon the findings or sentence,

unle ss requirsd to give evidence thereof as a 7d tness by

a court of justice in due course of law, So help you God."
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(b) ‘'vhen the members of the court hav: been sworn, the
trial counsel, and assistant trial counsel, if any, shall mzke
the following oath or affirmation:

"You, A. Bi, do swear (or affirm) that you will
faithfully and impartially perform the duties of a
trizl counsel, and will not divulge thefindings or sen-
tence of the court to any but the proper authority until

they shall be duly disclosed. So help you God,"

(c) After the trial counsel has been sworn, counsel for the
accused including assistants znd associates, if any, shall make the
following ocath or affirmations:

"You, As Bs, do swear (or affirm) that you will
faithfully znd impartially perform the duties of counsel
for the accused and #ill not divulge the findings or
sentence of the court to any but thzs accused until they
shall be duly disclosed. So help you God."

(d) 411 persons who give evidence before 2 court-martial
shall be examined on o2th or affirmation in the following form:

"You swear (or affirm) that the evidence you shall
give in the casenow in hearing shall be the truth, the
whole truth, and nothing but the truth, So hélp you God."
(e) Every reporter of the proccedings of 2 court-martial

shall, before entering on his duties, make the following oath or

affirmation:
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"You swear (or affirm) that you will faithfully perform

the duties of reporter to this court. So help you Ged."

(f) Bvery interpreter in the trisl of any case before &
court-martial shall, before entering upon his duties, make the
following oath or affirmation:

"You ewear (or affirm) that you will truly intecrpret
in the case now in heering. So help you God."
(g) In case of affirmation the closing sentence of adjuration

shall be ommitted.
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Uniform Code of Military Justice

Arte. 43, Statuteof Limitations,

(a) A person charged with desertion or absence without leave
in time of war, or with aiding the enemy, mutiny, or murder, may be tried
and punished at any time without limitation.

(b) Except as otherwise provided in this &rticle, 2 person charged
with desertion in time of p‘zacem or any of the offenses punishable
under Articles 12§ through 133 inclusive shall not be liable to be tried
by court-martizl if the offense wzs committed more than three years before
the signing of charges and specifications <@ms preferred against him.

(c¢) oxeept as otherwise provided in this Article, a person charged
with any offense shall not be lisble to be tried by court-martizl or punish-
ed under aArticle 15 if the offense was comm\ittad more than two years before
the signing of charges 2n? spacifications € preferred against him, or
before the imposition of punishment under Article 15,

(d) Periods in which the zccused was ebScnt from the jurisdiction
of th\.— U. St‘, sor w2s in the custody of civil szuthorities, or in the hands

‘WJJ'-_

of the enemy, shall be excluded in computing thu parlo’l of limitation( for

J\xL}|ﬁ-} EX.A 4 & <L) § 3 }
—y 1 ﬁl 5 N ed b fadls
trial or punishment,) /& wrnd ' e

(e) In the case of any offense the trisl of which in time of war
shall be certified by the Secretary of the Department concerned to the
President to be detrimental to thenrosecutlon of tl;fa' war or inimical to the

\' -J'*"—‘__/é'( o™ r"- 3 ol _(‘
Nation's sescurity the period of limitetion,shall be extended to six months

A

after the termination of hostilities as proclaimed by the President or by

a concurrent resolution of Congresses
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(f) 'hen the United States is at war the running of any statute
of limitations spplicable to any offense (1) involving fraud or attempted
fraud against the United States or any agency thercof in any manner,
whether by conspiracy or not, or (2) committed in connection with the
acquisition, care, handling, custody, control or disposition of any
real or psrsonal property of the United States, or (3) committed in
connection with the negotiation, procurement, awsrd, performance, payment
for, interim financing, cancellation, or other termination or settlement,
of any contract, subcontract or purchase order which is connected with
or related to the prosecution of the war, or with any disposition of
termination inventory by eny war contrsct or Government agency, shall
be suspended until three years after the termination of hostilities

as proclaimed by the President or by 2 concurrant resolution of Congress.,
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Uniforia Code of Military Justice

Art. L4. Former Jeopardy.

w0 person shall, without his consent, be tried a second time for
the same offense; but no proceeding in which in accused has been found guilt;

by 2 court-marti .1l upon any charge or spccification shall be held to be a

trinl in the sense of this article until the final authority with power to
order a rehearing in the case his approved or affirmed the finding.
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Imiform Code of Military Justice

Art. 45. Pleas =f the Accused.

(a) If an accused arrsigned before 2 court-martial makes any
irrcgular pleading, or after o plea of guilty sets up matter inconsistent
with the plea, or if it appears thit he has entered the plea of guilty
improvidently or through lack of understanding of its meaning and effect,
or if he fails or refuses to plead, a plea of not guilty sh~2ll be entered
in the record, ana the court sh:ll proceed as though he had pleaded not
guilty.

(b) A plea of guilty by the accused shall not be received in

1 capital case,
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Art, 46, Opportunity to Obtain Witnessed and Other Evidence.

The trial counsel, defense counsel, and the crurt-martial
shnll have equal opportunity to obtain witnesses and other evidence
in accordance with such regulations as the President may prescribe.
Process issued in court-nartial cases t5 compel witnesses to appear
and testify and to compel the production of other evidence shall be
sinilar to that which courts of the United States having crininal
Jurisdiction may lawfully issue and shall rur to any part of the

United States, its Territories and posscssions.
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Uniforn Code of Military Justice

art, 47, Refusal to Appear or Testify.
(a) Every persom not subject to this Code who

, (1) hag,been duly subpoenacd to appear as a witness
Con L.{-‘\'._,\.d..-mz wl L o‘*{"';LM..—
before any nilitery court, comnission, court of inquiry, or board, or
A

before anqmgfficerk;gi;itary_;}_d{;ii) designated to take a deposition
to be read in evidence before ;;Eh court, connission, court or inquiry,
or board, and

(2) has been duly paid or tendercd the fees and mileage
of a witness at the rates allowed to witnesses attending the courts

of the United States, and

(3) -wilfully neglects or refuses to appear, or refuses

=l :
to qualify as a witness, or to testify, orﬂprcduce deg;;;;§%§§ evidence

which such person may have been legelly subpoenacd to produce, shall
be decmed guilty of an offense against the United States.
(b) Any person who commits an offense denounced by this

otd AL
Article shall be tried on information in a'@istrict court of—-theUmited

States—or-of-tha District-ef-0olumbia or in a crurt of original crininal

A

Jurisdiction in any of the territorial possessions of the United State%, ank
: il AA—
Jurisdiction Dedmg hereby conferred upon such courts for such purpose.
Upon conviction, such persons shall be punished by a fine of not nore than
$500, or inprisonment for a pericd not exceeding six months, or both,
(¢) It shall be the duty of the United States district
attorney or the officer prosecuting for the Governnent in any such
court of original criminal jurisdiction, upon the certification of

the facts to him by the military court, comnission, court of inquiry,

RESTRICTED




RESTRICTED

Proposed Article 47

o
or board, to file an infernation agalnst and prosecute any person
vinlating this Article.

(d) The fees anl nileage of witnesses shall be advenced

nr zald out of the approprintions for the.conpensation of witnesses,
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art., 48, Contenpts

A court-mortial, provost court, or military concission nay
punigh for conteurt any person who uses any nenacing words, signs, or
gestures in its presence, or whn disturbs its proceedings by any riot or

disorder. Such punishrient shall not cxceed cenfinenent for 30 days or

a fine of $100, or both.
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Uniform Code of Military Justice

Art. L9, Depositions.

(a; At any time after charges have been signed as provided in

M" \
Article 30, either party may takeﬂdepositions unless an authority competent |

to appeiut a court-martial for the trial of such charges forbids it for
A
good cause. If tke~deposition is to be taken before charges are referred

for trial, such an authority may designate officers to represent the pro-

secution and the defense and may authorize such officers to take the

A\

depositionofcenyp-wibmses,

(bj The party =t whose instance a deposition is to be taken shall
give to every other party reasonable written notice of the time and place
for takinge the derosition.

(¢) Depositions may be taken before and authenticated by any

Wofficery military or.ci;giu authorized by the laws of the United States or
by the laws of the place where the deposition is taken to administer oaths.

(d) A duly authenticated deposition taken upon reasonable
notice to the other party, so far 2s otherwise admissible under the rules
of evidence, may be read in evidence before any military court or commission
in any case not capital, or in any proceeding before a3 court of inquiry or
military board, if it appears tetdhe—=Ttisissbien—of—the—oouniy=commiesion

(1) that the witness resides, or is beyond the state,
territory, or district in which the court, commission, or board

is ordered to sit, or beyond the distance of one hundred miles

from the place of trial or hearing; or
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(2) that the witness by reason of death, age, sickness,
bodil infirwity, imprisonment, military necessity, non-—
amenability to process, or other reasonable cause, is unsble or
refuses to appear and testify in person at the place of trial or
it whercabouts of the witness is unknown.
1y by deposition may be adduced by the defense in
capital
A deposition miy be read in evidence in any case in which
the death Denalty is =authorized by law but is not mandatory, whenever the
appointine authority shall have directed that the case be treated as
not capital, ind in such 3 case : sentence of dezth mny not be adjudged by

the court-martial.
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Uniforn Code of Military Justice

art. 50, Adnissibility of Records of Courts of Inquiry

(a&**The sworn testinony, contained in the duly

fithenticatzd record of proccedings of a court of inquiry, of a person

whose oral testinony c~nﬂot bL obtained, may if otherwise adnissible,

v

| | panta Aefsr0
be read in evidence by a court-r artial or ailitary connission

—S;n any case not capital ﬂorkoxtendlng to the disnissal of an officer/if the

accused was a party and was accorded the rights of an accused before
the court of inquiry or if the accus:d coasents to the introduction of
such evidence,

(p) Such testimony may be read in evidence only by the defense
in capital cases or cases extending to the dismissal of an cfficer.

(¢) Such testi.ony may also be read in evidence before

a court of inquiry or a nilitary board,
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Uniforn Code of Military Justice

Art, 51, Voting and Rulings.

(2) Voting by menbers of a general or special court-pmartial upon
questions of challenge, on the findings, and on the sentence shall be by
ae;rot ﬁritfcg 5allot. The junior nmemver of the court shall in each case
count the voteé; théh co%} shall btz checked by the president, who shall
forthwith announce the result of the ballot to the members of the court,

(v) The law officer of a general court-nartial or the president
of the special court-nartial shall rule in open session upon interlocutory

questions, other thanm challenges, arising during the proceedings. If a

menber of jects to a ruling by the law officer (of a general court-nartial )

upon a notion for an acquittal or on the gquestion of the accused's sanity
or to any ruling by the president of a special court-martial, the court
shall be cleared and closed and the question decided by a vote as provided
in Article;zé; viva voce, beginning with the junior in rank.

(¢) It shall be the duty of the law officer \of a gemeral court-
martial or the president of a special court-martial before a vote is taken

on the findings to. instruct the court in open session as to the elements

A i

of the offonse aniﬁhw‘_ﬂ::mc.and in addition,

(1) that the accused must be presumed to be innocent until

his guilt is established by legal and competent evidence beyond
reagsonable doubt;

(2) that in the case being considerzd, if there is a rcason-
able doubt as to the guilt of the accused, the dubt shall be
resolved in favor of the accused and he shall be acquitted;

(3) that if there is & reasonable doubt as to the degree

of gzuilt, theﬁﬁdgﬁ_ﬁr@.rmower degree as to which there
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is neo such doubt; and
(4) that burden of proof to establish the guilt of tho

accuscl beyond reasonable doubt is upon the Covermment.
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Uniforn Code of Military Justice

art, 52, illunber of Votes Required.

(k) (1) ¥No porson shall be convictad of an offense for which
the death penalty is nade nandatory by law, except by the concurrence of
all thc neabers of the court-nartial _resent at the tine the vote is taken.

(2) 1o person shall be convicted of any other offense,
except by the concurrence of two-thirds of g&i the members present at the
tiie the vote is taken,

(4) (1) No person shall be sentenced to suffer death, except

o Canr sx YOy |
by the eoncurrence nf49l1 tnc crburs of the ecourt-martial present at the
tine the vote is taken and for an offense in this Code made expressly
punishablc by death,

(2) ©No person shall be sentenced to life imprisonment

jf{L L {f[‘(’ -‘“‘__.u(('f Ry g &
or to confinerent in excess of ten ycars, “except by the concurrénce of’ /3 %

e T 7
e o S = ; i L Ly ?I"-_;‘I_ f-" a ?‘;ff

throc~fourths’ of all the 10¢*crs yresont at the time the,vote is taken,
£ (3) all nthur sentences shall be deternined by the
2 rediz o7
concurrcnc of 321 the “'”C;ELQT"Suﬂt at the tine the vote is taken.
(¢) All other questions to be decided by the members of
a genoral or special court-martial shall be determined by a majority vote.
A tic vote on a challenge shall disqualify the rmember challenged. A tiec
vote on a motion for acquittal or on a question of the accused's sanity

shall De 4 determnination against the accused, A tie vote on any other

question shall be a determination in favor of the accused,
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Art. B3. Court to Announce action

Every court-nartial shall announce its findings and scentence

in Afpen scssion as soon as deter.iined,
C——

=

\
\

kHL//
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Uniforn Code of Military Justice

Art, 54, Record of Trial.

(2) Eackh gencral court-nartial shall kecy a separate record

o ul . . % 5
of the proccedings 4? the trial of each case brought before it, and

such recgrd shall be authenticated by the signature of the rresident
and the t In case the record cannot be authenticated by
the president un& the E;ﬁggiagﬁﬁ§§§z”§ reason of the death, disability

or absence of either or both of thuﬂ, it shall be si ed Ly a nenber

v il (W4
in lieu of the president and b

heaq5gs:ine&%euﬁafﬁxha;iaiaLJuﬁalggli_ﬁtherwise by another member of

the cnurt.

(b) EBach spacial and suanary court-martial shall keep a
scparate rccorcd of the proceedings in each case, which record shall
contain such matter and be authonticated in such manner as ney be
required by rcgulations which the President nay SPes—time—ta-tine
prescribe, |

(e) A copy of the record of the proceedings of each general
and special court-martial shall be given to the accused as soon as
authenticated,

(IT“EQC records of special and suanary courts-nartial nsy be
destroycd aftﬁr the Juugel dvocate Gcﬁeral of #hc aried)\force of which
the Wccused is a monber has deternined that théy are nollcnger of usaé

cither to the accused or to tho Dépqriegnt.
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Uniform Code of Military Justice

Art. 55. Cruel and Unusual Punishments Prohibited.

Punishment by flogging, or by branding, marking or tattooing
on the body, or any other cruel or unusual punishment, shall not be
adjudzed by any court-martial pér be inilicted upon any person subject to
this Code. The use of irons, single or double, exqept for the purvose

of safe custody, is prohibited.
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Uniforn Code of Military Justice

Art. 56. Maxipun Linits,

The punishnent which a court-martial nay direct for an offcnse
shall not exceed such limits as the President may prescribe for that

offense.
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Uniform Ccde of Military Justice

Art, 57. Effective Date of Sentences.

(a) Whenever a sentence of a court-martial as lawfully adjudged

and approved includes a forfeiture of pay or allowances in addition to
Attt G [Potorrd o
confinement not suspended, the forfeiture shall bédomé effeetive as of the

_aate:such seﬁtence was approved by the conveninz authority. No forfeiture
shall extend to any pay or allcwances accrued before such date.

(b, Any period of confinement not suspended included in a sentenc
6f a court-martial shall begin to run from the date the sentence is adjudged
by the court-martial,

(e) 4ll other sentences of courts—martial shall become effective

on the date ordered executed.

VL,*—"/L Ev
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Unifora Code of Military Justice

Art. 58, Executlon of Confinement,

(a) Under such instructions as the Departuent concerned may
prescribe, any court-martial sentence of confinement, whother or
not such sentence includesdischarge or dismissal, and whether or
not such discharge or dismissal has boen exzcuted, may be carricd
into execution by confinement in any place of confinement under
the control of any of the armed forces, or in any penal or
correctional institution under the control of the United Statecs,
or which the United States may be allowed to usc: and persons so
confined in a penal or correctional institution not under the
control of one of the armed forces shall be subjest to the same
discipline and trcatment as persons confinmed or committed by the
courts of the United States or of the State, Territory, District
or placc in which the institution is situated.

(b) Tho omission cf the words "hard labor" in any sentence of a
court-nartial adjudging confinement shall not be construed as depriving
the authority exccuting such sentence of the power to require hard

labor as a part of the punishment.
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Uniform Code of hilitary Justice

Art. 59. Error of Law; Lesser Included Offense.

(a) A finding or sentence of a court-martial shall not be held
incorrect on the ground of an error of law unless the error materially
prejudices the substantial rights of the accused.

(b) Any reviewing authority with the power to apprgve or affirm ,
Lo M MY 0 L
a fipding of guilty may approve or affirm, instead, a finding of-guilty of
s AL 4 A/ !
xﬂ}wi,{f;L;f_; K/

7 N

a lesser included offense.
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Uniform Code of Military Justice

Art, 60, Initial Action on the Record.

After every trial by court-martial the record shall be forwarded
to the Convening Authority and action thereon may be taken by the officer
who appointed the court, an officer commanding for the time being, a
successor in command, or by any officer exercising general court-martial

Jjurisdiction.
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gode .f Military Justico

General

The Convening Autiority shall rofer the ree.rd of overy genoral
al Officer, vho sizll
the Convening Authority. If

the final gcti.a of the c vrt has risulted in an acquittal of all

anl speeifications the spinion shall be limited to questions

P W
L jurig“iuti;g{;ﬁ; sholl bo forwardcld vith the reeurd to tho Judee

~

asvaeabe Genersl >f thearrel for ff whieh ccusel is a member, |

cade (

]

RESTRICTED




RESTRICTED

Revised Draft
1.0 L

L/ /L8 Proposed Arti
Page 1

3

Uniform Code of Military Justice

Art., 62, Revision

(a) If a case before a court-martial has been dismissed on
motion and the ruling does not amount to a finding of not suilty, the
Convening authority may return the record to the court for rcconsid-
eration of the ruling and any furthor appropriate action,

(b) Where there is an apparent error or omission in the record
or where the rccord shovs ir raper sction by a court-mertial with recs-
peet to a finding or scentence which can be rectified without material

1¢ substantial rights of the accused, the Convening
Authr rity may roturn the rocord to the court for aprropriate

In no case, however, may the rocord bz rocturncd -=-

(1) for rceonsideration of a finding of not guilty
or a ruling which amounts to a finding of not guilty; or
(2) for iner:
3 ™
Pully imposed.)

bt
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Uniform Code of Military Justice

Art. 63. Rchecrings.

1

(a) If the convening Avtherity Jisaprroves the findings ’
=

R«
flj

socntenee of a court-mgrtial he may, eoxcept where thore is'iséﬁ:Hi-L
cv;dcncgﬁta support the flﬂﬂlnﬁs, order a rchecring, in which
casc ho shall state the reasons for disappravﬂla If he dogs not
order a reacaring, he shall dismiss tho chorgese
(b) Zvery rchearing sizll take place before a court-mertial
compasced of members not members of the cowrt-martial which first heard
the casc. Upon sueh rchecaring the accused shall not be tricd for
any oifense of which he was found not guilty by the first court-marvial,
eud no sentence in excoss of, or moro severe than the original sontence
is bascd upon a finding of guilty
of an offcnse not considered upon the nmerits in the osriginnl pro-

ccedings or unless the scntence preseribo 1 offensc is mandatory.
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Uniform Code of Military Justice

Art. 64, Approval by the Convoning Authority

In acting on the finlings and sentence of a court-martial,
the Convening Authority shall approve only such findings of guilty,

-

and the sentence or such part or amnt of the senbence, as he finds
correct in law and faet and determinos should be aprroved. Unless he

indicates otherwise, approval of the sontones shall cosnstitute approval

of the findirgs and scntence,
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Uniform Code of Liilitary Justice

Art 5 gpogition >f Roewdg iftor llevicy by ths Convaning Authority,

—ay

then the Convening Authority has taken £inal action in
a general court-martial ease, he shall forward the ontirs
including his action therson 1 the opinion or opinions of z Staff
Judge Advocate ur Loge ST ic > tho Judge Advocate Guneral of the
armed foree of which the a cd is a member.

(b) There the scutence of a spoeial court-martial as approved
by the Convoning Authority inelulds a bad c.nduct discharge, whether
sz not suspended, the recurd shall de forrarded te the officer exerciging

general. court-martial jurisdiction over the command to be reviewed in
i sy

tho-—snnG TOMNMCr @8 4 rocord-of tyial bg Eunu““l gJurt-r“r tialy If the
‘{4!

i #
Y Lnand ANA

sentoencc as approve d Dﬂﬂgfea qfftewr includos n bad conduct dlschﬁrgc,
whether or not suspended, the rcesrd shall be forvarded to The Judge

Advaicate Gonoral >f the arned force vnienh tho accusud iz a membur

ts bu roviewed in the some manner s the 1 £ a4 sonerol court-martial.

(e¢) 411 sther special, and sunmary c wpetidal ; shall)

be revicwod and transmitted as provided by sueh nosulations

Prosident may preseribe, but such rbcavuuksuuit be: reviowed by a judge

L.;C'(/ "

advocate of the army or Air FJ?CQ, w o Iegal gpeeiz list Jf the Navy or

C wst Gu{;rd} Kis, \__‘-:( a { Yy (. L ﬁ'ﬁ /VL—{L'T‘\&L.-; 2 Ve L/TZ/(/ Kﬁbvulk

# A—te A [ Gy bt RS

.-'J,;f ]L’f =)
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Uniforn Code of Military Justice

Art. 66. Revicwu by the Board of Roviey

The Judge Advoeate General of each of the arrmed forces
shall constitute in hiz office : rore Boards >f Revicw, each
compased of not less than three office or eivilians, cach of whom
shall be & member of the Ber of a Fudoral Court s £ the highost
court of a statec Jof the Unitod States.

(b) The Judge wdvocate Goneral sh refor
Reviow the rocord in every case Jf trial by genoral court-morticl
as approved by the Convening authority, affocts

extends tu death, dismissal o f ¢

a cage referred to it, the Board »f Reviow shall act
only with respeet to the findings and sentsnes as npproved by the
Convening Authority. It shall offirn only sueh findinzs of guilty,
and the sentoncs or such part or amount of the sentence, as it finds
correct in law and fact and deternd on the basis f the entire
record, should be approved. In cunsidoring the reeord it skall have
authority to weigh the cvidence, judge the crodibility of witnesscs,
cnd deternine controverted questions of fact, reeognizing that the
trial court saw and heard the witnessces.

(d) If tho Baard of RQYiCT guts aside tho finlin: s and

LAe

scntence, it may, exceut where the sctting aside is based on lack of
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Propuscd Articlo 66

sufficicvnt ovidencc to rehearing. Other-

wise it shall order that

(¢) Tithin ton view,

thie Judgs advoicate Genurel

bef ore &3 Boord >f Reviec.. "
=S

rehoaring

=

1~ P . 1 - el .  S— - ¥ 3
the JL;-_..:J.J LAV ICO L. GONCY Lig IS 5 imless there

further

tho Progilent s thoe Seerctary of the Deo-

partoent or the Judicizl Couneil, instruct thc C

onvening Authority to

take action in accordance with the Jdeeisisn _f the Buard »7 Review

If the Board .f Roviey srdercl a rehearing but the C.onvening
Authority finds a rchoaring imprzeticableo, he rnoy disni
M. A 4 g \ 1 P
(g) ;h; Judge Advocatos General’of the armed forcog

nect Wto % ulate policics

vicw of court-martial casus in the OfTices of the Judge Advocates

and procedures in regard to rc-

General and by the Boards of Review.
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Uniform Code of Military Justice

art, 67, Review by the Judicial Courcil,

(2) Therz is hereby established in the National Military
Establishuent a Judicial Council. The Judicial Council shall be
conposed of not less than three niembers. One-third of the izembership
ghall be appointed by the Secretary of the aArny, ome-third by the
Secretary of the avy, and one~third by the Secretary of the air
Force, ZXach nember of the Judicial Council shall be appointed fron
civilian liie and shall be a nember of the Bar adnitted to practice
before the Suprenc Court of the United States, and each member shall
receive conpensation and allowances equal to those pald to a judge of a
United States Court§ of Appeals.

(b) Unler rules of procedure which it shall prescribe, the V
Judicial Council shall review the record in the following tmemseef cascs:

(1) All cases in which the sentence, ,as affirnmed

o 1%

by the Board of Review, affects a ganeralﬁoff' er or
extends to death;

(2) All cases which the Juige Advocate General
orders forwarded to the Judicial Eouncil for review;
and

(3) 411 cases in which, upon petition of the accused

and on good cause shown, the Judicial Council has granted

a review.
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.

(¢c) The accused shell have 30 days from the tine he is
notified of a decision of theo Board of Raeview to petition the Judicial
Gouncil for a grant of review. The Judicial Council shall act upon such
a petition within 15 days of the receipt thercof.

(d) In eny casc revicwed by it, the Judicial Council shall
act only with respect to thz findings and sentence as approved by the
Comvening “#uthority and as affirced or set aside as incorrect in law by
the Soard of Review. In a case which the Judge Advocate General orders
forwarded to the Judicial Council, such action need be taken only with
respect to the issuce ralscd by hin. In a case reviewed upon petition
of the accused, such action need be taken only with respect to issues
specified ir the grant of review. The Judicial Council shall take actlon
only with recspect to natters of law.

(e) If the Judicial Council scts aside the findings and
sentence, it nay, except where the setting aside 1s based on lack
of sufficicﬂt cvidence to support the findings, order a rechearing.
Otherwise it shall order that the charges be disnissed.

(f) after it has acted on & case, the Judicial Council nay
direct the Judge sdvocatc General to return the record to the Board of
Rovicw for further review in accordance with the decision of the Judicial
Council. Otherwise, unlass there is to be further action by the Prcsident,
or the Sccrctary of the Departient, the Judge advocate General shall
instruc; the Convoning authority to take action in accordance with that
decision, If the Judicial Council has ordered a rehearing, but tho

Convening “uthority finds a rchearing impracticable, he nay dismiss the

charges, RESTRICTED
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o s

(g) The Judleial Council aznd the Judge Advocates General of
the arnecd forces shall neet annueally in Scptenmber to nake a comprshensive
survey of the operation of this code and report to the Secretary of Defense
and the Secreteries of the Departnents any reconuendations rclaté“hj&; to

unifornity of sentence policies, amendnents to this code and any other

matters decenmed appropriate.
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Uniform Code of Military Justice

Art. 62, Branch Offices

the I'resilent deems such action necessary,
he may direct The Judge Advocate General to establish a branch office,
under an Assistant Judge Advocate General, with any distant command,
and to establish in sucn branch office one or more Boards of Review.
Such Assistant Judge Advocate General and such Board of Review shall
be empowered to perform for that command, under the :eneral
eral, the quties which The Judge Advo~-
Iteview in hig office would otherwise
be recuired to perform in
not requiring approval by
(b) In time of
one or more temporary Juiie:
of the emergency, each of shall be under the goncral supervision

of the Judieial Couneil.

N
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Uhiform Code of liilitary Justice

Art. 69. Review in the Office of the Judze Advocate General.

Every record of Trail‘*by general court=-martial, in which
there has been & Tinding of guilby and a sentence, the appellate roview
of which is not othervise provided for by Article 66, shall be examined
in the office of the Judgce Advocate General., If any part of the
findings or sentcnce is found unsupported in lay

-+ =

Advocate General so dircets, the rocord sha
o

Board of Revicw in accordance wita Articic 66,

be no further roview by the Judieial Council.
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Uniform Code of Military Justicc

Art. 7C Avpsllatce Counscl

The Judzc Advocate General shall appoint in |
one or more oifice as Appellate Government Counsel, and onec or more
officcrs
Government Counsel to

reprosent the United Statos bofore the Board of Jewview or the Judieial
Council when directcd to do go by the Juugz Alvocate General.
(e) It shall be the duty of Appcllate Defense Counsel to
represent the accuscd before the Board of Reviow or the Judicial Council--
1) Then he is requested to do so by the accused; or
Then the United States is repruscentod by counscl; or
3) Whon tha Judge Advocate General has requested the
receonsideration of a casce before the Board of Roview or
has transmitted it to the Judicial Council.
(d) The accuscd shall have the right to be reprose
fore the Judicial Council or the Board of Revisw by civilian
if provided by him,
Coungcl shall
functions in connection with the review of court-martizl cas:

Judge advocate General shall dirccet.
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Uniform Code of Military Justice

n

hrt. T71l. DSxceution of Scatenec: Suspension of Scntence, )\ X #

(n) No scntonce extending t> death or involving a gencral
officur shall be cxecuted until approved by the Prusident.
approve the sentoenee or such port, amount, or commuted form
sontence as ho sees fit, snd nay suspend the cxccution
any part of the sentonce, as approved by him, cxcept a death sontence,
(b) No suntence extending to the dismissal of an officer,
cadet, or midshipman at the Naval Academy shall be exceuted until
appraved by the Seerctary of the Department, or such Under Scerctary
or Assistant Scercetary as may be designoted by him. He shall approve
the scntenece or such part, amount, or commuted form of the sentence
as hc scos fit, and may suspend the cxccution of any part of the
sentonce as approved by him, In time of war or national cmergeney he
may commute a sontence of dismissal to reduction to any onlisted grade.
A person who is so reducced may bo reauired to serve for the duration
of the war or cmorgoney and six months thereafter.
No seontence which includes, unsuspended, a dishonorable
ischargu, a bad=-ceonduct Jischargc,_ar imprisonment for more than cne
year shall be exceuted until affirmed by the Board of Review and, in
cages revieyed by it, tho Judicizl Council.
(d) All sthor scntencoes, unloss suspended, may be ordered oxe-
cutad by the convening authority whon approved by him. The convening

authority may suspend the oxccution of any sontence, cxeept a dezth

ikt | S URESTRICTED
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DEPARTMENT OF THE NAVY
OFFICE OF NAVAL RESEARCH
WASHINGTON 25, D. C.

IN REPLY REFER TO
13 January 1949

& ‘. 'L‘UI.-?

Mr. Robert Haydock
Office of the Secretary of Defense

Subj: Uniform Code of Military Justice - Article 71

c d
1 2 Subsections (\) and (W) of Section 71 of the Uniform Code of Military
Justice read as follows:
-
\, No sentence which includes, unsuspended, a dishonorable
discharge, a bad-conduct discharge, or imprisonment for
more than one year shall be executed until affirmed by
the Board of Review and, in cases reviewed by it, the
Judicial Council,

"(g§) All other sentences, unless suspended, may be ordered

executed by the convening authority when approved
The convening authority may suspend the execution of any
sentence, except a death sentence."

Article L)y of the Uniform Code reads as follows:

"Art, Lli, Former Jeopardy.

"No person shall, without his consent, be triml a
second time for the same offense; but no proceeding in which
an accused has been found guilty by a court—mﬁrtlxl upon any
charge or specification shall be held to be a trial in the
sense of this article until the final authority with power
to order a rehearing in the case has approved or affirmed the
finding.!

whether an order of execution under 71(e) would bar

of double jeopardy. In view of the clear language

not think so, if Article Lli is constitutional in all

e problem of constitutionality-wes of the er;Fc::sa“ hic

,0), wedel was inv01veﬁ in Hunter aczainst Wade, 169 F.(2d) 973

= e ——— = T < T - P
1948 rehearing denied 8 October lyhu)certlor:rﬁ grantec

e A
not 34M4PL1" decided.

Under the old articles the .T”hlf” was handled as follows:

tno proceeding in which - has been found gnilty *

to be a trial in the sense of t115 article until the review,2dnd
be one_the < e authority shall have taken final action }




Article 50% provided that #mo authority
any sentence involving death, dismissal,
suspension or penitentiary confinement,
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Uniforn Code of Military Justice

Art, 72. Vacation of Suspension

(a) Prior to the vocation of the suspension of a special

couzb-nartial scntence which as apprsved includes a bad conduct discharge, :
An L

or of any gencral court-nartial sentence, the offi cer having special
court-nartial jurisdiction shall hold a hearing on the alleged violation
of probation, The probationer shell be represented at such hearing by
counscl if he so desires,

(b) The record of the hearing and the rcconmendations of |

the officor having special court-martial jurisdiction ghall be forwa rde d A

%

to the officer CaO”CiSlﬂg general courtn artial jurisdiction over the

\ A %
prob{tlonﬁr,Lﬁx Bay vacat &the suspensio% Saeh vacation shall be C?

r‘,_..-—-«
bffectivbﬂ%gngggeutc any unexecuted portion cf;thy scntcnco except a
Qe e g |y

dismissal, The vacation of the suspension of ,ﬂﬁismisaul shall not be

effective until approved by the Eecretary of the Department concerned,

(c) The suspension of any other sentence may be vacated by

A end—

any liori conpetent to t, for the conmand of which the accused
- gl i
a court of thﬁ kind that imposed the sentence.
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Art. 73. Petition fov a Nep Trial -

b R e e Ry R TaE el Sl e e R Nl e = 1. .
(a) At any tinmo yithin onc yanr aftor azoroval by the con-

= B PR f IR -, - e el T, e ;
vening aubhority of a scntence trhicl éT,;v“u: oo bed Up
& DA — et g : T Rl [ . A =3 Jt
I or pomting—faadh. I‘—-P-rﬂ"t:} oxteonds to dootih, dis-

missal, dishonorable discharge, bad-conduct discharge, or confinc-

- ment for mere taon one year, the accused may peotition the Judgo

savocate General for 2 new btrial on grounds of nouly-discovered cvidence
sr fraud on the court.

- . L

! //QIALE?’ If the ceeused's casc is pgnlina@;saéqg before the Board

' of Revicw or beforc the Judieial Couneil, the Judge Advoeate Genoral
Ve~
-t A N

s e ) 4 S - LS L . s 'y > 5Ty > iy |
shall rofor - my=saed potition to the Board or Cuuncil, respoctively,

the Judge Acdvocate Guneral shall aet upon

1
F y

for zetion. Otheryi

the petition.
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Uniform Code of Military Justice

Art. 74. Remission and Suspension

(2) The Secretary of the Department and any Under Secretary,
Assistant Secretary or comminding officer designated by the Secretary may
remit or suspend any part or zmount of the unexecuted portion of any
sentence, including all uncollected forfeitures, other than a sentence
approved by the President,

(b) The Secretary of the Department may, for good cause, substitute
an administrative form of discharge for a2 discharge or dismissal executed

in accordance with the sentence of a court-martial.
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Uniform Code of Military Justice

Art. 75. Restoration.
(a) Under such regulations as the President may prescribe,
when any executed sentence of i court-martizl or iny portion thereof
is set aside or disapproved without 2 new trial or rehearing being ordered,
all rights, privileges, :nd property of the accused affected by the sentence

or such portion thereef-shall be restored.
7 (b) Under such regula tions as the resident may UTuSCle‘,
S P, PY o
/ e N e A
thrr the results ogfq N trl 1 or rehearing
\.u{ A Lp L —
the original sentence, prVlOUaly cxecu{;d“\all rights, privileges, ang
_/vut!'/f - 7
| property affected by sueh péréian of ;hﬂ sentchQJ'ther t an a dismissal,
et ,
dishonorable discharge, or bad condugt dlgcharpqgsh 11, be rustored.aﬂr» - =2
""/"i./f{" MA\J /J,_put-f‘\ > ,;-.‘_"“'f:j “P Ane O (,J_ﬁ‘r»-);_./ Ayt .-‘_ a‘_._(..(.,‘
(¢) erc a2 previously ©Xecuted sentence of dlshonor able or

bad conduct discharge is not sustained on a new trial, The Judge Advocate

General of the armed force of which the accused is 2 member shall substitute
therefor a form of dischiarge authorized for administritive issuance unless
the iccused is to serve out the remainder of his enlistment.

(d) Vhere a previously executed sentqggedgf dismissal is not
sustained on 2 new triil, The : : = . e LIOf the armed force
of which the accused is a member shill substitute therefor a form of dis-
charge authorized for idministrative issuance ind the officer dismissed
by such sentence may be appointed by the President alene to such commissioned
rank and precedence as in the opinion of the President such former officer
would hiuve attained, had he not been dismissed. The appointment of such a i
former officer shall be witheut regard to position vacancy and shall affect

L
-
L=

the promotion status of other officers thereafter only insofar as the President
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An %

considered as actual servich brt=no pay'gﬁrﬁllou1nces,sh&é&—bafﬁébfuad

durdap—suchpertod. 4

may direct. All time between E;ELj;émi553l and suchﬂj%ppointment sh211 be
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Uniform Code of Military Justice

Art., 76. Finality of Court-Martial Judgments

The appellate review of records of trial provided by this Code,
the proceedings, findings, and sentences of courts-martial as approved,
reviewed, or affirmed as required by this Code, and all dismissals and
discharges carried into execution pursuant to sentences by courts-martial
following approval, review, or affirmation as required by this Code, shall
be final and conclusive, and orders publishing t-e proceedings of courts-
martial and all action taken pursusnt to such proceedings shall be binding
upon all departments, courts, agencies, and officers of the United States,

subject only to action upon a petition for a new trial as provided in

73,
Article 605
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niform Code of Military Justice

X. PUNITIVE ARTICLES

GENERTPROVESTONS

Art. - 77. Principals
Any person punishable under this Code who

(1) commits en offense punishable by this Code, or aids,

(2) czuses an act to be done, which if directly performed
by him would be punishable by this Code;
shall be punished with the punishment provided for the commission

of the offense.,

Art. T78. Accessory after the Fact
Any person subject to this Code who, knowing that an offense
punishable by this Code has been comnittedJreccives, comforts, or

assists the offender in order to hinder or prevent his apprehension,

trial or punishment shall be punished as & court-martial may direct,

79, Conviction of Lesser Included Offense

Ain accused may be found guilty of an offense necessarily
jncluded in the offense charged or of an attempt to commit either the

offense charged or an offense necessarily included therein.

Art, BO., Attempts

(a} An act, done with specific intent to commit an offense

under this Code, amounting to more thun mere preparation snd tending

but failing to effect its commission, is zn attempt to commit that

RESTRICTED
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i

(b) Any verson subject to this Code who attempts to commit
any offcnsc punishable by this Code shall be punished zs a court-
martiel may direct, unless otherwise specifically prescribed,

(¢) Any person subject to this Code may be convicted of an

atteompt to comit e although it appears on the trial that the

A ) %
éJ£E§4wus consummeted,

Art. 81, Conspiracy
Any person subject to this Code who comspires with any other
person or persons to commit an offense under this Code shall, if
e J

one or more of the conspirators does an act ta effect the object

of the conspiracy, bc punished as a court-martial may direct.

Art. 82. Solicitation

(a) Any person subjcct to this Code who solicits or advises

encther or others to(_r

1) desert in violstion of Article 85; or

— (2) mytiny in vialati.nﬂjiJiificle 94;
o sd v

shall if the offense solicitedﬁ}s attempted or committed be punished

with the punishment provided ??r the commission of the offense, or

”L C(j:,t_,mdi:g _

if the offense solicitcdﬂis nathpammitted]qr attempted be punished
as a court-martial may-direct.

(b) Any person subject to this Code who solicits or advises
another or others to commit an act of[/ﬂﬁ_”ii;}

(1) misbehavior before the enemy in violation of

Article 99;‘or /;/

T /
(2) sedition in violation of Afticle 94¢ \7/

shall ,if the offense pfrcHye | bq ppmished with the
i L
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1/?/&9

punishment provided for the commission of the offense, or if the
) M. d{tf.ﬂ""&"}-{ {-* /\1/2\ ()_-(9( »
offense solicited is not committed,be punished as a court-martial

A

may direct.

MILITLRY OFFmlSES

Art, 83, Fraudulent Enlistment, Appointment or Separation

——

o~

Any person who r—br/

(1) procures his own enlistment or appointment in the
armed forces by means of knowingly false representations;’ﬁ//f_
or deliberate concealment as to his gqualifications for
such enlistment or appointment and receives pay or allowances
thsreunderfﬁgfhif

(2) procures his own separation from the armed forces

by means of knowingly false representations or deliberate

concealment as to his eligibility for such s&puration{’:_HKB//

punished as & court-martial may direct.

84, Unlawful Enlistment, Appointment or Separation

Any person subject to this Code who effects an enlistment
or appointment in or & separation from the armed forces of any
person who is known to him to be ineligible for such enlistment,
appointment or separation because it is prohibited by law, regulation

or order shall be punished as a court-martial may direct.

Ayt 8BS, Desertion

(a) Any member of the armed forces of the United States

(1) witthE)S:F%-EEDS or remains absent
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l/?/‘.rg

from his place of service, organization, or pleace of duty
. 1 - - g A A
with intent to remein away $Hherefrem permanentlyi or

(2) quits his unit or organization or place of duty

with intent to avoid hazardous duty or to shirk important

1

service{ or

(3) without being regularly separated from one of the

armed forccsécniﬁsts or accepts appointment in the same or

anothcr one of the armed forces without fully disclosing

the fact he has not been so regularly separated, Sﬁ;;ntﬁrs

any foreign armed service except when authorized by the

United States;
is guilty of desertion.

(b) Any officer of the armed forces who, having tendered
his resignation and prior to due notice of the acceptonce of the
same, quits his post or proper duties without leave and with intent

-','I.f T -£_Lf_ B =gl
to remain qu?gm%manently is guilty of desertion.

(¢) Any person found guilty of desertion or attempted
desertion in time of war, shall be punished hy death or such
other punishment as & court-martial may direct; if the desertion
or attempted desertion occurs at any other time, by such punishment,

other than dezth, as a court-martial may direct.

Art, BR. Absence Without Leave

e
Any person subject to this Code.who, without proper authorityrfxf/

(1) fails to go to his appointed place of duty at the

prescribedf or
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{\2) goes from that place! or
(3) abscnts himself, or remzins absent from his unit,
/Afpgrg;“izati;n or other place of duty at which he is
required to be at the time prescribedy” ¥

shall be punished as a court-mertisl may direct.

art. 87, Missing Movement

Any person subject to this Code who, through neglect or
design,misses the movement of a ship, sireraft, or unit with which

he is required in the course of duty to move_shall be punished as
&
& court-martial may direct.
Art., 88, Disresnect Towards the President, Vice President, Congress,

Secretary of Defense, or Secreturies of the Departments,
Governors, Lezislatures.

Any offiicer who uses contemptuous or disrespectful words

resident, Vice President, 1g 5 2 ary o

O

s of the Departmentd, Fovernord Drdligislaturcﬁ
e, Territory or other possession of the United States in
H

he is on duty or present shuoll be dismissed from the service

suffer such other punishment as & court-martial may direct.

Arts 80+ Disrespect Towsrds Superior Officer

Any person subject to this Code who behaves with disrespect
towards his superior officer shall be punished as a court-martial

may direct.

Art. 90. Assasulting or Willfully Discbeying Officer

Any person subject to this Code whof}
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(1) strikes his superior officer or draws or lifts

up any weapon or offers any violence against him while

he is in the execution of his officef or
(2) willfully disobeys & lawful command of his superior

officers ?

shall be punished, if the offense is committed in time of war, by
death or such other punishment as a court-martial may direct, and

if the offense is committed at any other time, by such punishment,

other than death, as a court-martial may direct.

Art., 91, Insubordinate Conduct Towards Noncommissioned gfficer

Any warrant officer or enlisted person whow” \———
(l) strikes or assaults a warrant officer, non-

commissioned officer, or petty officer, while such officer
R )

/ -

is in the execution of his officef or

(2) willfully disobeys the lawful order of & warrant

-~

officer, noncommissioned officer or petty officer ;" or

(3) treats with contempt or is disrespectful in language

vr @eportment towards a warrant officer, nonecommissioned
: ‘ : WL it .
officer, or petty officer while.such pétson is in the.execution

of his officey?®

shall be punished as 4 courte-martial may direct.

L4rt. 92, Failure to Obey Order or Regulution >

Any person subject to this Code who(’fﬂﬂyff,/’ﬁ/

(1) violates or fails to obey L& any lawful general

order or regulation; or
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f

(2) having kDJWIC%if of any gther l¢wful_01dgr issued
AN f Ly B M2 ”
by a member of the armed f)rc&s% f¢iis to obcy the sgme; or
(3) is derelict in the performance of his duties;

shall be punished as a eourt-martial may direct.

Art., 93, Gruelty and Maltrectment
any person subject to this Code who is guilty of cruelty
toward, or oppression or maltreatment of}any person subject %o

his orders shall be punished as 2 court-martial may direct.

Art. 94. Mutiny or Sedition

(a) Any person subject to this €ocde who

(1) with intent to usurp or override lawful military
authority refuses, in concert with any other person or
persons, to obey orders or cthcrwisé d his duty or creates
eny violence or disturbonce is guilty of‘mutiny;/é&(

(2) with intent to cause the overthrow or destruction
of lawful civil authority, creates, in concert with any

other person or persons,,revolt, violence, or other disturbance

Adoh fm-.z/ﬁl
against the S%ade is guilfy of sadition;ggﬁ

(3) fails to do his utmost to prevent and suppress an
offense of mutiny or sedition being committed in his presence,
5r fails to take ull reasonsble means to inform his superior
or commanding officer of an offense of mutiny or sedition

which he knows or has reason to believe is taking pl:ceifis

guilty of a failure to suppress or report a mutiny or sedition,

RESTRICTED
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(b) A person who is found guilty of attempted mutiny, mutiny,
_. sedition or failure to suppress or report & mutiny or sedition shall
2 be punished by death or such other punisiiment as a court-martial
may direct.,
: Art. 95, Arrest and Confinement
E Any person subject to this Code who resists apprehension or
> bresks arrest or who escapes from custody or confinement shall be
3 punished -as a court-martial may direct.
- Art. 96, Releasing Prisoner Without Proper Authority
¥ - : Any person subject to this Code who, without proper zsuthority,
releases any prisoner duly committed to his cobarge, or who through
: neglect or design suffers any such prisoner to escape, shall be
\s
) punished as a court-martisl may direct,
X Art, 97, Unlawful Detention of Another
Any person subject to this Code who, except as provided hy
) law, apprehends, arrests or confines any person shall be punished
3 as a court-martial may direct.
Art, 98, Non-Compliance with Procedural Rules
Any person subhject to this Code whos
g (1) is responsible for unnecessary delay in the disposition
_. of any case of a person accused of an offense under this Code;
= ar
- (2) knowingly and intentionally fails to enforce or
g comply with any provision of this Code regulating the

‘ RESTRICTED
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proceedings before, during or after trial of an accused;

shu1ll be punished as a court-martial may direct.

Art. 99, Misbehavior Before the Enemy

: L P\
Any member of the armed fo rceﬁi;ha in the presence of the

enenyyf ¢
(1) runs away; or

(2) snimefull3 Jbﬂnuggsl bUIrbj?trw or delivers up

oL (i

any commend, unit or pl oe wn;c; t¥is 115 dutv to defend;
or

(3) through discbedience, neglect or intentional
misconduct endangers thf safety of any swel comnand, unit

P2 el {/(« Ax] l 1’1 ik
or "14@7‘, or {L f 5 |
]

(4) casts away his arms or ammunition; or

(6) is guilty of cowardly conduct; or

(6) quits his place of duty to plunder or pillage; or

(7) couses false alarms in any command, unit ar place
of the armed foreces; or

da \{M, *“-"V‘Wc"’f ﬁ

(8) willfully fails tjALnCJuntgl, capture or destroy
any enemy troops, FmeJtants, vessels, aircraft, or any Fﬂécl,
thing, which it is his duty so to encounter, capture or
destroy; or

(9) does not afford all practicable relief and assistance
to any troops, combatants, vessles or aircraft of the armed
foroes belonging to the United States or their allies when
engaged in battle;

shall be punished by death or such other punishment as a court-martial

ey direot. RESTRICTED
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Art, 100, Subordinate Compelling Surrender

Any person subject to this Code who compels or attempts to
compel & commander of any place, vessel, zircraft or other military
property, or of any body of members of the armed forces to give it
up to an enemy or to aboundon it, or who strikes the colors or flag
to an ememy without proper authority shall be punished by death or

such other punishment as a court-martial may direct.

Art. 101, Improper Use of Countersign

Any person subject to this Code who in time of war discloses
the parole or countersign to any pcrson not entitled to receive it,
or who gives to another who is entitled to receive and use the parole
or countersign a different parole or countersign from that which, to
his knowledge, he was suthorized and required to give, shall bhe
punished by death or such other punishment as a court-martial may

direct,

Art., 102, Forcing a Safeguard

Any person subject to this Code who forces a safeguerd shall

suffer death or such other punishment as a courte-martial may direct,

Aart, 103, Captured or asbandoned Property

(a) 4ll persons subject to this Code shall secure all public
property taken from the enemy for the service »f the United States,
and shall give notice and turn over to the proper authority without
delay all captured or abandoned property in their possession, custody

cr control,

(b) Any person subject to this Code who ¥ D
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(1) fails t5 carry out the duties prescribed in subsection

(a) above{ or

(2) buys, sells, trades, or in any way deals in or dispaoses
of captured or abandvned property, whereby he shull receive
or expect any profit, benefit, or advantage to himself, or

(=]

another directly or indirectly connected with himself$ or
(3) engeges in looting or pillaging;

shall be punished as & court-martial may direct.

Art, 104, Aiding the Enemy

whof ¥

Any person

{1) aids, or attempts tc aid the enemy with arms, ammunition,

~F

supplies, money or other thingf or
{ 1~ . 1 a1 = - : . . T "
(2 )Jaknowingly harbors or protects or gives intelligence

to; or communicates or corresponds ﬁrthwar holds any

f
f

intercourse with the enemy, either directly or indirectly,
«without proper authority;
shall suffer death or such other punishment as a court-martial or

military commission may direct.

Art, 105, Misconduct as Prisoner

Any person subject to this Code who, while in the hands of the
enemy in time of wg;{/?“ﬁ
(1) for the purpose of securing favorable treatment by
his captors acts without proper authority in a manner contrary
to law, cusbom, or regulation to the detriment of others of

whatever nationality held by the enemy as civilian or military

prisoners; JPREST Rl CTED
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roposed article 106

while in a position of authority over such persons
maltreats them without justifisble cause;

shall be punished as « court-martial may direct.

Art, 1N6., Spies

any person who in time of war is found lurking or
spy in or about any place, vessel or aircraft within the
Jurisdiction of any of the armed forces of the United States, or in
or absut any s hipyard, any manufacturing or industrial plant or any

other place or institution engaged in work in aid of the prosecution

¥

of the war by the United Stutes, or elsewhere, may be tried Py
(",’l [ s .

general court=martial or military commission and on conviction be

punished by death.

RESTRICTED
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MISCELLANZEQUS CRIMES AND OFFENSES

Art, 107. False Official Statements

Any person subject to this Code who with intent to deceive,
signs any false record, return, regulation, order, or other official
document knowing the same to be false, or mskes any other false official

statement knowing the same to be false, shall tepunished as a court-
martial may direct.

Art., 108 Wro

—

{ Lny Uersgh“sthEtt—to “this-Cade who by neglect or-design dlscloses,
[contrary to 1aw order Qr-regﬂIﬁilon any matterhﬂxhall be pu

ful Disclosure

I

8’ a
court—ma;idﬁi:ié& direct. '
b — —

Art., 109, Military Property of 'nited States =— Loss, Damage

or W

, Destruction,
¥rongful Disposition

Any person subject to this Code, who, without proper authority:
(1) sells or othsrwise disposes of; or

(2) willfully or through neglect damages, destroys, or leses; or
(3) willfully or through neglect suffers to be lost, damaged

destroyed, sold or wrongfully disposed,f%'

any military property of tne United ©States, shall be punished as a

court-martial may direct

Art, 110, “§;Eﬁéf€:} Other Than United States — Waste, Spoil, or Destruetic

Any person subject to this Code who willfully or recklessly
wastes, spoils, or otherwise willfully and wrongfully destroys or

damages any property other than military property of the United

States shall be punishﬁEgTﬁT&nfEﬁy direct.
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Art, 111, Improper Hazarding of Vessel or Aircraft

# Any person subject to this Code who willfully and wrongfully
hazards or suffers to be hazarded any vessel QuertrePsly or willfully
and wrongfully exposes the lives of those on bozrd to danger shall

suffer death or such other punishtment as 2 court-msrtial may direct.

Art. 112, Drunkan or Rec&lcss Driving

Any* person subjzct to this Cods who operates any vehicle:
(1) while drunk; or
(2) in a reckless or wanton manner;

_Shall be punished as 2 court-martial may dirsct.

Art. 113. Drunk on Duty

Any person subject to this Code, other than a sentinel. or look-
out, who is found drunk on duty, shall be punished as a court-martial

may direct.

Art, 11k, WNisbshavior of 2 Sentinel

Any sentinel or lookout who is found drunk or sleeping upon
his post, or leaves it before he is regularly relicved shall be
punished, if the offense is committ=d in time of war, by death
or such other punishment as a court-mertial may direct; if the
offense is cemmitted at any other vime, by such punishment other

than death as 2 court-martial may direccte

RESTRICTED
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Art. 115. Dueling

Any person subjsct to this Cods who fights or promotes, or
1s concerned in or connives at fighting = duel, or who, having
knowledge of a challenge sent or about to be sent, fails to report
the fact promptly %o theproper authority, sh2ll be punishad as a

court-martial may direct.

Art. 116. WMalingering

Any person subject to this Code who for the purposec of avoiding
work, duty or service:

(1) feigns illness, physical disablement, mental lapse or

derangement; or

(2) intentionzlly inflicts self-injury;

shsll be punishzd as 2 court-martial mey direct.

#rts Lils Lasc;vious or_Indacant Act

who knowingly commits zny
unished as 2 court-martial mey

dil":}(‘,to

Art. 118, ' Provoking Spesches or Gestures

Any person subject to this Code who uses provoking or repreach—
ful words or gestures towards any other person subject to this Code

shall be punished as 2 court-martizl may direct,

Art, 119. Murder
Any person subject to this Code who kills another human being,

unless it is excusable or justifiable, when the offender -

RESTRICTED




RESTRICTED

Revised Draft Proposed Article 120
1/7/49
(1) has 2 premediatrd design to kill; or
(2) intends to inflict great bodily harm; or
(3) is engaged in an act which is inherently dangerous to
others, and evinces a wanton disrcgard of humon lifo: or
(4) is engzged in  the perpetretion or attemptzd perpet-
ration of aggravated arson, burgl~ry, scdomy, rape, or robbery,
though he has no intent to kill,
is guilty of murder, and shall suffer such punishmznt as a court-martial
may direct, but if found guilty under paragraph (1) of this article,
shall suffer death or impriscnment for life as a court-martial may

direct.

Art. 120, Menslaughter

Any person subject to this Code who without 2 design to effect
death, kills znother human being -
(1) in the heat of passion; or
(2) by culpable negligencs in performing a lawful act, or an
act required by law; or

(3) while perpetrating or zttempting to perpetrate an offense,

other than those specifizd in &rticle 119, dircetly affecting the

person,
is guilty of msnslaughter 2nd shall be punished as a court-martial may

direct,

Art. 121. Rape
(2) Any person subject to this Code who perpetrates an act of

sexual intercoursec with a female not his wife by force 2nd without her
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consent is guilty of rape. Penetration, however slight, is sufficient
to complete the crime,

(b) Any person found guilty of rape sh2ll be punished by death

or such other punishment as a court-mertial may direct,

Arts 122, Larceny )
Any person subjzsct to this Code who, with intent to deprive or
defraud another of the us¢ =2nd benefit of property or to appropriate
thz same to his own use or the use of any person other than the true
owner, wrongfully tzkes, cbtains or withholds, by any means whatever,
from the possession of the truz ommer or of any other péerson any money,
personal property, or zrticle of value of any kind, steals such property
and is guilty of larceny, and shall be punished as 2 court-martisl may

direct.

Art. 123, Robbery

Any person subjzct to this Cods who with intent to steal takes any
thing of value, from the person or in the presence of another, against
his will, by means of force, or violence or fear of immediate or future
injury to his pesrson or property or the person or property of a relative
or mémber of his family or of anyonc in his compzany at the time of the
robbery, is guilty of robbery and sh2ll be punished 2s a court-martial

may direct.

Art. 124, Forgery

Any person subject to this Code who with intent to defraud((iz)
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(1) falsely makes or 2lters any signature, or any part
of any writing which would, if genuine apparently impose a
legal liability on snother, or chaznge his legal right or
liability to his prejudice; or
(2) utters, offers, issuzs or trensfers, with intent
defraud, a2 forged writing, known by the offender to be a
forged writing,
is guilty of forgery and sh2ll be punished as a court-martial may

direct,

Art’u 1251 Ma iﬂ"ing
Any person subject to this Code who with intent to injure, dis-
figure or disable, inflicts upon the person of another an injury which:

(1) seriously disfigures his person by any mutilation thereof;

(2) destroys or disables any member or organ of his body; or
(3) seriously diminishes his physical vigor bty the injury of
any member or orgzn,

is guilty of maiming and sh2ll be punished as 2 court-martial may direct,

Art. 126. Sodomy

(a)_ Any person subject to this Code who engages in unnatural
carnal copulation with znother of the seme or opposite sex or with an
animal is guilty of sodomy., Penetrsztion, however slight, is sufficient
to complete thzs crime,

(b) Any person found guilty of sodomy shall be punished as a

court-martizl may direct.

RESTRICTED
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ADDRESS REPLY TO
OFFICE OF THE JUDGE ADVOCATE GENERAL

NAVY DEPARTMENT
s i g OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON 25, D.C.

4 Jamary 1949

MESORANDUM TO MR, KENNEY:

Redress of wrongs and injuries to property as provided for
by the Articles of War (Articles 89 and 105), and proposed
Article 127 of the UCHJ--Army comment thereon dated 29 De-
cember 1948,

Reference: (a) Memo from Col. Dinsmore o Mr. Felix lLarkin dtd
29 Dee 1948 on the subject matter.

1. Captain Woods, who attended the Ad Foe Committee meeting on
29 December 1948, informs me that the Committee may, with certain medi-~
fieations, adopt proposed Article 127 of the Uniform Code. The modifi-
eations referred to provide for the enforcement of this article subject
to rules to be preseribed by the Secretary of the Department concerned;
for eonfining damage to property wilfully injured or property wrongfully
taken; limiting such damage to $500; and restricting the collective pey-
ment feature to payment by those at the sceme., While these modifica-
tions properly restrict the original wide secope of applicability of this
artiele, they do not, in my opinion, change the mandatory temor of the
proposed article,

2. I note with interest Army's views relative to the subject
matter eontained in reference (a) which has just come to my attention.
I am unable to subseribe to these views for the reasons and to the ex-
tent set forth below, : \

3. As to subparagraph (a) of reference, I have no objection to
incorporating in the Uniform Code the admonitory provisions of AW 89
that persons subjeet to the Code conduct themselves in an orderly man-
ner while on the march and etherwise; but the puniiive provisions against
commanding officers, which tie this artiele with AW 105, in view of later
comment, should mot be included in the Code.

b Subparagraph (b) of the Army memorandum is as follows:

. Passing to the reparations feature, mentlon
is made of ordinary civil remedies against offendere.
The impraecticability of such remedies is well-knomm
considering the transient status of military person-
nel and the difficulity of enforeing money judgments
against them."
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The Army comment in this subparagraph is based emtirely upon two assump-
tions: (1) That it is impractieable to seek an ordinary eivil remedy
against a man in the armed gervices because of "the transgient status of
military personnel"; and (2) that there exists an insurmountable "aiffi-
eulty of enforeing money judgments against them." With respect to the
firet assumption, it does mot appear that except in time of aetual war,
military personnel are in & constant or even predominant "transient
status®, The vasi majority of such personnel are assigned tours of duty
of reasomsble duration, and during sueh tours are hardly to be considered
in "™transient status". Whatever additional difficulty may result from
the fact that service personnel are transferred from time to time ie
probably more than offset by the fact that any individual in the armed
services can be located through the personnel suthorities of the respee-
tive services. This, of course, nakes military personnel more conveniently
available for location for service of process on civil remedies than eivi-
liane wvhose whereabouts are not ascertainable from any eentral source.
Certainly it does mot appesar that the fact that military personnel are
subject to tranafer depending upon the needs of the serviee, is suffi-
clent reason for subjecting them to s summary collection precess which
allows them mo day in a eivil ecourt to defend against a eivil demand.
Many large classes of eivilians are much more constantly im a "transient
status® than service personnel in pescetime, yst no such discriminatory
type of collection process has been found necessary as sgainst them., So
far as the second assumption is eoncerned, although the pay of service
personnel is not subjeet to garnishment, the persommel anthorities in
the naval service at least have never experienced any practical diffi-
culty in seeing that money judgments were taken care of by the indivi-
duals eoncerned. The very existence of & judgment is a gmarantee that
the individual involved has had his chance of his day in a eivil court
and, therefore, that he is not being oppressed by the application of of-
fieial pressure toward payment of the judgment.

Se Army memorandum subparagraph (¢) is as follows:

Wg, There is a statement to the effect that the
Government has assumed all such eivil liabilities
through various claims statutes. However, as il-
lustrated in paragraph 4, AR 25~-80, those statutes
have not, in faet, gone so far. There remains a
field of individual violence which no act of Cen-
gress hag endeavored to adopt as governmental acts
and for which the subjeet articles provide an ad-
ministrative means of satisfaction from the pay of
the offending individeal,®

The comment in thie peragraph is based largely on the assumption that
AR 25-80, paragraph 4, illustrates the application of all the applieable

-2-




Hemo to lir, Kenney
4 Jamary 1949

claims statutes. It is noted that the date of AR 25-80 appears to be
29 Hay 1945, It is difficult to understand how AR 25-80 can be con-
gidered to have dealt with the potential liabilities of the Govermment
under the Federal Tort Claims Act, which is the most comprehensive of
the governmental elaims statutes, sinece this statute was not enacted
until 2 August 1946, It should be pointed out, however, that the Navy
memorandum is not properly to be understecd as stating that the Govern-
ment has assumed "all such civil liabilities through various claims
statutes®, With respect to the second sentence of the Army memorandum's
subparagraph (¢), this statement is not accurate insofar ss it relates
to the Navy. The Aet of 11 July 1919 (41 Stat. 132; 45 Stat. 990) au-
thorizes the Seeretary of the Navy to pay up to $500 for damage to or
loss of privately owmned property "for which damage or loss men in the
Naval Service or the Marine Corps are found to be responsible.® It
should be emphasized that payment iz authorized and is made under this
statute without any limitation as to whether the acts complained of are
"governmental acts®, and the suthority is not limited to negligent as
distinguished from wilful aects.

6. Subparagraph (d) requires no comment.
7. With respect to subparagraph (e), it is not denied thet the

same act may give rise to both eriminal and eivil liabilities. The
American custom, however, in civil as well as criminal matters, is te
give each man his day in court, and the fact that he has entered the
Armed Forces should not deprive him of that fundamental right. In my
opinion, the administrative determination of 2 eivil liability witheut
the consent of a person whose pay is checked by reason of such deter-
mination has no sanction in eivil law and should have none in military
lew., long usage, Army's reason for incorporating AW 105 in the Unhiform
Code, in my opinion, in violation of a fundamental American principle,
is not a sufficient warrant for adoption of such an artiele.

8. As to subparagraph (f), I am unable to subseribe to the
philosophy that a colleetive 1liability should be enforced against the
members of a unit because the wrongdoer in thet unit eannot be identi-
fied. To punish the guilty with the innocent basically does violence
to the Ameriesn sense of justies.

9. As to subparagraph (g), regardless of the regulatory con-
struction that the Army eeeks to place upon the clear, unasmbiguous
terns of Article 127 of the Uniform Code, I am of the opinion that
these provisions are mandatory, and reliance on construction of these
provisions by Army Regulations (AR 25-80 of 29 Mey 1945) in no manner
mekes them permissive.
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10, While the above reasoms, in my opinion, amply support the
Navy view expressed in my memorandum to you of 1 November 1948, I under-
stand that the Ad Hoc Committee has decided to incorporate an article
on the order of proposed Article 127. Under these circumstances, I be-
lieve that such article should be clearly permissive and not mandatory
as is the presemt draft, so that the limiting provisions of the rules
to be issued by the Secretary of the Department concerned may not be re-
garded as altering thet erms of the statute. I do mot think that merely
adding the prefatory words "Under such regulations as the Seeretary of
the Department concerned may presceribe" accomplishes this, The below
draft is euggested in lieu of the proposed Article 127 draft of 12/14/42
as amended on 29 December 1948:

"Under such regulations as the Secretary of the Depart-
ment concerned may preseribe, the eommanding officer shall in-
vestigete complaints made to him that damage has been done
wilfully to the property of any person or that his property
has been wrongfully taken by persons subjeet to this Code;
and such investigation may be made by & board consisting of
any mmber of officers from one to three convened by the com-
manding officer and shall have, for the purpose of such in-
vestigation, power to summon witnesses and examine them upon
oath or affirmation, to receive depositions or other documen-
tary evidence, and to assess the damages sustained not exceed-
ing $500.00 sgainst the responsible parties. The assessment
of damages made by such board shell be subject to the approval
of the commanding officer, and in the amount approved by him
may be stopped against the pay of the offenders. And the
order of such commanding officer directing stoppages herein
authorized shall be eonclusive on any disbursing officer for
the payment by him to the injured parties of the stoppeges =o
ordered.

"Where the offenders ean not be ascertained, but the or-
ganization or detachment to which they belong is known, stop-
pages to the amount of damages inflicted may be made and as-
sessed in such proportion as may be deemed just upon the
individual members thereof who are shown to have been present
at the seene at the time the demages complained of were in-
flicted as determined by the approved findings of the board."

Very respectfully,
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art, 127, Arson

(2) Any person subject to this Code who willfully and maliciously
burns or sets on firec a dwelling in which there is et the time 2 human
being, or any other structure, water crzft, or movable, wherein to the
knowlzdgz of the offender there is at the time 2 human being is guilty
of aggravated arson and shell be punished a2s a court-martial may direct.

(b) 4ny person subject to this Code who willfully and maliciously
burns or sets fire to the property of another, cxcept as provided in
subsection (a) of this article, is guilty of simple zrson and shall

be punished as a court-martial may dircct.

Art. 128. EBxtortion

any person subject to this Code who communicates threats to
another with the intention thereby to obtain anything of value or eny
acquittance, advantage, or immunity of any description is guilty of

extortion and shall be punished as 2 court-martial may direct,

Art. 129. Assault
(2) Any person subject to this Code who attempts or offers with
unlawful force or violence to do bodily harm to another person, whether
or not the attempt ©Tr offer is consummatag,‘is guilty of assault and
shall be punished as 2 court-martizl mey direct,
(b) Any pcrggpisubject to /this Code who:
(1) /m gsgault§ith a dangerous weapon or other means

or force likely to produce dgath or grievous bedily harmj; or
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(2) commits an assault and intemtionally inflicts grievous
bodily harm with or without a weaﬁon,
is guilty of aggravated asszult and shall be punished as a court-

martial may direct,

Art. 130, Perjury
Any person subject to this Codgawhod#villfully and corruptly gives,

upon 2 lawful osth or in any form Allowed by law to be substitutcd for

—
Ny

= s 4 T : :
an oath;1in a judicizl procesdiny er course of justice, any false
testimony material to the issue or matter of inouiry is guilty of per-

Jury and shall be punished as 2 court-martizl may dirzct.

Art. 131l. Burglary

Any person subject to this Codz who with intent to commit an
offense punishable under 4LrticlefllQg. through 129 inclusive,
breaks and enters, in the night timé, the dwelling-hoﬁs: of snother,
is guilty of burglary and shall be punishcd as a court-martial may
direct.

krt. 132, Housebreaking

ny person subject te this Code who unlawfully enters the building
or the structure of another with intent to commit 2 criminal offznse
therein is guilty of houscbrezking and shell be punished as a2 court-
martial may dirsct,

Art, 133+ .Frauds Ahgzinst thz Government

(2) 4ny person subjcct to this Code who knowing it to be false

or fraudulent{ar
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(1) makes a2ny claim against the United Stetes or any
officer thereof; or
(2) prescnts to any person in the civil or military
service thereof, for approval or payment, any claim against
the United »tates, or any officer thesrcof; or
(b) Who for the purpose of obtaining the approvel, allowance,
or payment of any claim ageinst the United States or any officer
thereof';
(1) makes or uses any writing or other paper knowing
the sz2me to contain any falsc or fraudulent statemantsf/g;z
(2) makes any oath to any fact or to any writing or
othsr paper knowing such oath to be false;’g;w
(3) forges or counterfeits any signature upon ang writing
or other paper, or usss zny such signeture knowing the same
to be forged or counterfeited;ﬁdg
(c)q;ﬁho, having cherge, possession, custody, or control of
any money or other property of the United States, furnished or in-
tended for the anned.forces thereof, knowingly delivers to any
person having authority to recceive the same, zny amount thereof
less thanﬁthet for which he recsives a certificate or receipt; or
(d)h ﬁ%o, being suthorized to make or dsliver any paper certifying
the receipt of any property of the United “tetes furnished or intended
for the armed forces thereof, makes or delivers to any person such

writing without having full knowledge of the truth of the statements

.Y
therzin contained and with intent to defraud the United Statei;féhall

ALY
¥

upon conviction, be punished as a court-martial may direct,

'L T RESTRICTED
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Lrt. 134, Conduct Unbecoming an Officer and Gentleman

Any officer, cadet, or midshipman who is convicted of conduct
unbecoming an officer and a gentleman sh2ll be dismissed from the
armed forces.,

Art, 135, General article

Though not specifically mentioned in this Code, 211 disorders
and neglects to the prejudice of good order and discipline in the
armed forces, all conducf?bf a nature to bring discredit upon the
armed forces, and crimes and offenses not capital, of which persons
subject to this Code may be guilty, shell be taken cognizance of
by a general or special or summary court-martial, according to the
naturez and degree of the offense, and punished at the discretion

of such court,
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Uniform Code of Military Justice

Art. 136. Courts of Inquiry.

y ; : . A rtxadbtszz'
(a; Courts ef innuiry to investigate |

transaction -er-incident may be appointed by any person authorized to

appoint a general court-martial or by any other person designated by the

Secretary of the Lepartment concerned for that purpose vhether or not
the persons involved have requested such an inaquiry,

(b) 4 court of inguiry shall censist of three or more officers.
Fer each court of inquiry the appointing authority shall also appoint
counsel for the court.

(¢} any person subject to this Code whose conduct shall be
subject to inquiry shall be designated as a party. Any person subject
to this Code or employed by the National Military Establishment who has a
direct interest in the subject of inguiry shall have the right to be
designated as a party upon request to the court. Any person designated
as a party shall be given due notice and shall have the right to be
present, to be representec by counsel, to cross- examine witnesses, and

to introduce evidence,

X (d, Members of a court of inguiry may be challenged by a
aaiday

defendeéé, but only for cause stated to the court.

(e) (1) The Counsel for the court shall administer to the members

the followine oath:
"You, A.B,, do swear (or affirm) that you will well and
truly examine and inquire, according to the evidence, into
the matter now before you without partiality, favor, affection,

prejudice, or hope of reward, So help you Ged,"
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(2) The president of the court shall administer to the

counsel for the court the following oath:

"You, A.B., do swear (or affirm) that you will faithfully
and impartially perform the duties of counsel for the court.

Sc help you God,"

(3) Reporters, interprotsrs, and witnesses.shall be sworn

as in courts-martial,

(4, In case of affirmation the closing sentence of adjuration
will be omitted.

(f) Witnesses may be summoned to appear anc¢ testify and be
examined before courts of incuiry as provided for courts-martial, Insofar
as applicable, courts of inquiry shall follow the rules of evidence and
procedure prescribed for courts-martial,

(g) Courts of inyuiry shall make findings of fact but shill not
express opinions or make recommendations unless required to do so by the
appointing authority,

(h, Each court of inguiry shall keep a3 record of its proceedings,
which shall be authenticated by the signatures of the president and counsel
for the court and forwarded to the convening authority. In case the record
can not be authenticated by the president and the counsel for the court,
it sh:1ll be signed by a member in lieu of the president and by 2another member

in lieu of the counsel for the court,
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Uniform Code of Military Justice

vrt. 137, Authority to Administer Oaths and to Act as Notary.

(2, The following persons on sctive duty in the armed forces shall
have authority to 'dminister oaths for the purposes of military administra-
tion, including military justice, and shill have the general powers of 3
notary public and of 2 consul of the United Stites, in the performance of
all notariisl acts to be executed by members of any of the armed forces
wherever they may be, and by other persons subject to this Code outside
the eontinental limits of the IInited States:

(1) 4ll judge :dvocates of the Army 2nd Air Force;

(2) 411 legal specialists of the Navy or Coist Guard;
(3) 4ll summiry courts—martial;

(4) All adjutants, assistant adjutants, acting adjutants

and personnel adjutants;

(5) All commanding officers of the Navy and Coast fuard; and
(6) all staff judge advocate and legil officers, and acting

or assistant staff judge advoecates or legil officers.
l}\\
b Y

(b) The'following perscns on zctive duty in the armed forces

1)

\

—— et

shall have authority to administer oaths necessary in the performance

of their duties:

Vfutcer—
(1) The president, law member, triil counsel, and assistant

trial counsel of all general and speciil courts-martial;

(2) The president and the counsel for the court of all
courts of inquiry;

(3) All officers designited to take a deposition;

(4) &ll persons detziled to conduct an investigation;
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(5) 4ll recruiting officers; and
(6) All other persons designited by regulations of the
armed forces or by statute.
(¢) No fee of any chiracter sh:1l be paid to or received by a0y
person for the performince of any notarial act herein authorized.,
(d) The signature without seal of iny such person acting as

notary, together with the title of his office, shall be prima facie evidence

of his iuthority,
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Uniform Code of Militarv Justice

Art. 138. Delegation by

.

The President is—=s

Bim.under this Code, and fe”provide

F

authority. <

Proposed Article 138
Page 1

r/,/’

"to delegate any authority vested in

the subdelegation of any such
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art. 139. Certain Articles of the Uniform Code of Military Justice
to be Head or Hxplained.

The Preamble to this Code, and Articles 1, 2, 3, 7, 9, 10, 12,
13, 15, 25, 27, 31, 37, 38, 55, 77-135, 140, 141, and 142 shall be nascT—
carefully explained to every enlisted person at the time of his entrance on
active duty in any of the armed forces of the United Statesj; or within six
days thereaftery and shali-be-reasd-or-expiained-once-every-six-months-to-every
gpi%ﬁfg@:pﬂxaonwenhactiue~dutymiﬁ"bhe-armed forces of-the-United States,
A complete text of the .niform Code of Military Justice and of the Manual
of Military Justice shall be made available to any person on active duty in
the armed forces of the United States, upon his request, for his personal

examination.
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Art. 140, Complaints of Vrones.

Any member of the armed forces who believes himself wronged by
his commanding officer, 2nd upon due application to such commander, is
refused redress, may compliin to ths officer exercising general court-
martisl jurisdiction over the officer against whom the complaint is made.
That officer shill ex=mine into s3id complaint and take proper measures for
pedressing the vwirong complained pf; ind he shill, i1s soon 2s possible,
transmit to the Department concerned a true statement of such complaint,

with the proceedings had thereon.
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Uniform Code of Military Justice

Art. 141. Redress of Injuries to roperty.

“henever complaint is made to any commanding officer that willfull

damage has been done to the property ef any person or that his property has
i

been wrongfully taken by members of the armed forces he sEIIf, subject to
)

such regulitions a2s the Secretary of the Depirtment may presé}ibe, convene
a board to investigate the complaint. The board shall consist of from one
to three officers and shall have, for the purpose of such investigation,
power to summon witnesses and examine them upon ocath er affirmition,; to
receive depositions or other documentary evidence, and to assess the damages
sust:insd_‘w, 1gainst the respensible parties, The 3ssess—
ment of dim:ges mde by such board shall be subject to the approval of the
comminding officer, and in the amount :pproved by him shzll be charged
against the piy of the offenders. The order of such comm:nding officer
directing chirges herein authorized shall be conclusive ofi any disbursiﬁ@h_
officer for the payment by him to the injured parties of the damages so
assessed and "pproved.

"here the offenders can not be ascertiined, but the orgunization
or detachment to which they belong is known, charges totallingthe amount of
damages assessed and ‘approved : ‘be made im auch proportion 28 may be deeme
just upon the individuil members™~thereof who are shown to have been
present at the scene 1t the time the damages compliuined of were inflicted,

as determined by the ipproved findings of the boarda
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