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MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE:

For this opportunity to appear before you in support of
H. R. 2498, I thank you personally and in behalf of the Committee
which drafted it at the request of Secretary Forrestal. In the
hope of putting before you in the shortest time the essential
features of the Code, I have propared a statement, which I regret
to say is rather long, but which I find impossible to shorten since
the bill covers the entire ficld of military justice. With your
permission I shall read it.

H. R. 2498 is the result of an intensive study of the
present systems and practices of the several departments or branches
of the military forces, of the complaints that have boen made
against both the structurc and operation of the existing militery
tribunals, of the explanations and answers of the Services to those

complaints, of the various suggestions that have boon made for
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modification or r:form and of the arguments of representatives
of the Scrvices as to the practicability of each proposal. In
some instances we found helpful, information concerning the prac-
ticcs of forcign military cstablishments. (Copies of date com-
piled by tho staff of the Committes under the dirsction of
Mr. Larkin, Assistant Goneral Counsel, Sceretary of Dofensc, have
been supplied for your use.)

Our dircctive, which we ondeavored to obey, was to create
a codo that would be applicable to all the armed forccs--Army,
Navy, Air Forcc and Coast Cuard; a code that would operate uniformly
for thc unificd liilitary Istablishument. e have also tricd to
phrasc the Code in modern legislative langusge and to orrange
its provisions in orderly scguence, so that it would be under-
standable to laymen and to civilian layyers as well as to men
locarncd in military law.

The Code is designcd to superscde (a) the Articles of
War including the Amendments contained in the Selective Service
Act of 1948, (b) the Articles for the Government of the Navy, and
(¢) the Disciplinary laws of the Coast Guard. A4s you know, there
are at present no separate articles governing the Lir Force or
the Marine Corps. If passsd, the Code will be the sole statutory
authority embodying both the substantive and the procedural law
governing military justice and its administration. There will be
the same law and the same procedure governing =ll personnel in the

armed services. That this should be so is the settled conviction
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of most people and I believe no argument is necessary to demonstrate
its validity.

In the same way that all persons in this country are subject
to the same Federal lasws and triasble by the same procedure in all
Federal courts, so it will be in the Armed Forces, The original
trial of an accused will be in a court of his own service, except in
certain circumstances where he is a member of a force acting Jjointly
with another. The departmental review will follow & similar course.
But the procedure before trial, at the trisl, and on review will be
the seme as if the cese had occurred in either of the other armed
forces, The final review on the lew will be made by the seme tribunal
for all the Departments of the Military Estsblishment. The objective
is to make certain not only that justice be done to the sccused but
that there be no disperities between the services, A civilisn lawyer
will have no difficulty in conducting any case at any stage of the
proceeding.

You will doubtless consider each of the 140 Articles con-
tained in the Code and compare it, by cross-reference, with the
corresponding provision in the Articles of War and the Articles for
the Government of the Navy which it supplants, Inasmuch as a large
portion of the Code hss its foundation in those two statutes, in
many instances there is very little thst is new in the Uniform Code
except the lsnguage, There are a number of provisions, however,
which were not heretofore contained in either the Articles of War or
the Articles for the Government of the Navy and to vhich you will

probably wish to give special consideration, By a brief summary of



the contents of esch Part of the Uniform Code, starting at the
beginning, I can indicate to you those Articles which are incorpora-
tions of present provisions and practices, those which are incorpora=
tions of the amendment of last year to the Articles of War, and those
Articles which are new,

Part I of the Code concerns itself with general provisions
which are usually found in modern penal laws. This Part contains,
in eddition to definitions, the generel jurisdictionel provisions
of military law, There is little in this Pert which is entirely
NEW .

Article 4, however, is & noteworthy change for the Army and
Air Force in that it provides thet, in caeses where an officer is
dismissed by the President without triasl and in the event he is later
exonerated, he mey be restored to active duty. Article 6 extends to
the Navy the provisions passed by the Congress at the last session
requiring assignments for duty of judge advocetes and legal officers
to be subject to the approval of the eppropriate Judge Advocate
General ond requiring consultation by convening authorities with
staff judge advocates or legal officers in matters relating to the
sdministration of militery justice,

Part II, which consists of Articles 7 through 14, covers
the genercl subject of apprehension and restraint., It is new only
to the extent thot the conflicting definitions of the terms used

and the different processes have been simplified and made more



- 5 -

orderly. Attention is drawn, specifically, to Article 12, which
continues the provision enacted by the 80th Congress in connection
with confinement of members of the armed forces with enemy prisoners.,

Part III consists of one Article only -~ Article 15,
which deals with non-judicial punishment imposable by commanding
officers. This is commonly called company punishment in the Army,
and punishment at mast in the Navy. As you will notice, the Article
lists all the punishments now so imposable by both the Army and
the Navy. The present practice of the Army differs from that of
the Navy. The permitted punishments are different. The Army
practice has been to impose less secvere punishment and to give the
accused an option to demand trial by court-martial, The Havy has
imposed somewhat more severs penaltics and has given the accused
no option, This diversity in practice is duc to two factors:
(1) men on shipboard arc nocessarily in a difforent situation with
reference to freedom of motion and availability of roplacement than
men in camp; (2) the punishment is imposed at mast by the Captain,
and a summary court consists of an inferior officer, shile in the
Army such an incongruity in rank between a commanding officer and
& summary court would be virtually unknown., The Committce concluded
that these factors justified a difference in treatment. Consequently
Article 15, first, subjects the imposition of these non-judicial
penaltics to complcte rcgulation by the President, and, sccond,
gives the Scerctary of each Department discrctionary power to put

additional limitations upon them and to provide for an option to the
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accuscd to demand a court-martial. One further provision of in-
terest in this Artielc is subdivision (d) which strengthens the
present systum of appeals from non-judicial punishment and permits
reviewing authorities not only to remit the uncxccuted portion of
punishment, but to restorc rights adversely affected.

Part IV in its Articlo 16 crecates three classes of courts-
martial -=- general, special ond summary. These correspond to the
present courts in the Ariy. The spoecial court-martial under pre-
sent Navy practice is called a summary court, and the summary court
is called a deck court. The chiof difference from the present Army
provision is the requirement that a general court shall consist of
at least five members and 2 law officer.

Most of the Articles consist of a rewording and revision
of provisions found at present in both the Articles of War aond the
Articles for the Government of the Navy. Article 17, however, is
new in that it provides reciproc:l jurisdaiction of courts-martial.
By its torms, cach armed foree shall have court-martial jurisdic-
tion over all porsons subjcct to the Uniform Code. There is thus
provided authority for an Army court-martial to try either its own
personnel or the porsonnel of the Navy, the Air Force or the Coast
Guard. It is folt that this provision is necessary in the light of
unification and by virtue of the tendency to have military operations
undcrtaken by joint forces. Inasmuch we it is not possible at this
time to forceast the diffcrent furms of joint operation which will

take place in the future, the cxercise of the reciprocal jurisdic-
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tion of one armed foree over the personnel of other Services has
been lcft to the regulations of the President. In this way a de=-
sirablc flexibility is attained which will enable the President to
preseribe the types of operations in which reciprocal jurisdiction
will be exercised.

Part V, which has to do with the appointment and composi-
tion of courts-martial, includus Articles 22 through 29. These fix
the qualifications of the persons who may convone genoral, specizl
and sumnury courts and the persons who may sorve on courts-martial,
Article 25 provides fur the service uf c¢nlisted rmen on courts which
try enlisted men and follows the provision of FPublic Law 759 of the
t0th Cungress. Article 26 and Article 27 dessrve special mention,

The former, which provides for a law officer sn gencral courts-martial,
changes the practice of the Navy which hzs horetfore had no judge

on its courts. It also changes the practice »f the Army, which has
had a law member, in that this >fficial will naw act s»lcly as a

Judge and not as a member of the court, which beeomes much like a
civilian jury. The law officer will n t retire with the ecurt.

Article 27, which provides for the apprintment »f trial
counsel and defense counsel, changes present Army and Navy lav in
that it makes it mondatory for cach c.ounsel before a general court-
martial to be either a2 judge advocate or a law specialist, or a per-
son admitted to practice in the Foderal »r the highest court of a
State, and to be coertified by the Judge advicate Goncral as competent,

Heretofore, lawyers acted as counsvl only if thoy vore found available



SR

by the convening authority. The Committee believes that the pro-
visions of these two Articles will tend to make the general court-
martial a more independent tribunal staffed by competent and efficient
lawyers.

Part VI covers the provisions governing pre-trial procedure
and, in the main, the Articles in this Part follow present Army
practice as prescribed in the amendment of 194€. The Navy practice
of pre-trial investigation is less formal than that of the Army.

By the ne& provisions, both of them will be the same.

Part VII, Articies 36=54, cevers trial procedurc ang,
follows closely the present Army and Navy practices. A good many
of the provisions, ho%ever, now make uniform a number of minor
differences which have herctofore existed. Article 37 continues the
provision passcd by the Congress last year prohibiting unlawful in-
fluence on the actions of courts-martial., The Committee belicwod it
most desirable to continue this salutary prohibition, vhich will do
much to climinate so-call:d command control. Artiele 41, which
provides onc peremptory challenge of mombers of general and special
courts, follows present Army practice, but.chnnges Nuvy practice,
which herctofore had ﬁo provision for peremptory challenges. Another
cxample of uniformity is found in Article 51, which covers the ques=-
tion of voting and rulings. As sct out by the provisions of the
Article, the law officer now bceomes more nearly an impartial judge
in tho manner of civilian courts. In addition to ruling on inter-

locutory questions of law during the course of the trial, the law
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officor is now required to instruct the court, on the record,
bafore it retires as to the elements of the offense and to charge
the court on presumption of innocence, rcasonable doubt and burden
of proof. In Articls 52, you will notice that the number of votes
required for both conviction and sentence have been mode uniform
for all the Services.

Part VIII, Articles §5-58, dculs with sentonces and has
nothing new in it except an authorization to the respective Scere-
taries to muke regulations for carrying into execution any sentence
o confincment in any correctionzl or ponal institution under the
control of the United States. This was drafted aftor comsultation
with the corrcetional branches of tho Scrvices and its purporsc is
t> make available mﬁrc adequate facilitiecs for rchabilitation of
o>ffenders.

Part IX, iArticlus 59-76, provides £or the appellate ro-
view of court-martial cases. It makes a number of innovations in
which I am sure you will be interested. When the Committee con-
sidercd the whole subject of appellate roview, it found that the
presaent procedurcs of the Army and Navy differed widely. The
Army system is oxccedingly complex. To the review by the convening
authority and the Board of Review, further ruvicw was added last
year by Congross by a Judicizl Council composed of three géneral
fficers. The course of roview for several types Jf casc is
painstakingly spelled sut in the articles of Tar by reforence to

and in conjunetisn with the respeetive funetions of approving and
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confirming suthoritics, and is difficult fur the uninitiated to
diasgram or understand. In studying this system, the Navy felt that
it was wholly impracticable for its operations. The Navy system of
review, on the other hand, is far more informal and, in the main,
rests ultimately with the Secretary of the Navy., It provides a
review by the convening authority, a review in the office of the
Judge Advocate General, and an additional review on sentence by
the Bureau of Personnel and by a Sontence Review Board. The action
of all these agencies, however, is advisory only. The Army thought
this system unsuited to its nceds. The Committese felt oblized to
devise 2 system that would be uscful and practical for all Services,
and would be consonant with the plan of unification.

In esscnce, the appellate review proposed in the Uniform
Code is us Jollows: Thore is an initial rovicw by the convening
authority covering law, facts, crcdibility of witnecssecs and 3 ro-
view of the sentence. In this respect, it is in all 2ssentials
the s.me as the first rceview provided at the prescnt time by both
the Army and the Navy. In so far as thoe convening authority has
affirmed a finding or sentence against thz accused, a review is
provided by a Board of Roview in the Office of the Judge Advocate
Goneral of the Department of which accused is a member. This
Board of Review is a counterpart of the prescnt Board of Review of
the Army, as the Amendmont of 194& provides, it reviews the record
of the trial for law, facis and scntencc. To this oxtent, the Navy

systom is changed. Following this review, therc is & revicw for
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These cover the definitions of a "prineipal," "an accessory after
the fact," "attcupts to commit crimes," "econspiracies" and "solici-
tations." You will notice as you study the punitive Articles that
we nave consolidated a number of them in the same fashion as we
have eonsclidatcd a number of othor provisions throughout the rest
oi the Code. 4&n oxample of this is the crime of doscrtion, which
is now containod in article £5. The same muterial was hurctofere
found in Articles of Tar 28 and 56 and in Artiecles for the Govern-
ront of the Navy 10, 4 (pzragraph 6), and 8 (paragraph 21).

In addition, wc have made specific sevoral offcnses which
wore previsusly punisnable uhder the Gencral Article. One of then
we designatc as "missing movenent," which is contoined in Article
87. This 1s an sggruvated type of azbsence without leave and is
designed to mecet conditions. emcountered in Torld ar II. The
experience of World Tiar II indicates that a large number of nilitary
personnel who were legitimately on leave or who left without per-
riission returned after their unit or ship had moved or sailed. This
rnisconduct caused so nuch trouble thnt it was felt nccessary to make
it a subject of a specific irticle. Article 105, ontitled "llis-
conduct zs Prisoner," is zlso new and provides for punishment of
anyone subjcet to the Code, who ushile in the hands of the eneny in
time of war, cither for the purposc of securing lJavorable treat-
ment for hinself or while in a position of authority, mistrents
othors who are confined with hin, You will rcezll that a nurbor

of instancos of this typc eame to light after the war., They justify
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the enactment of this specific offense.

The last Part, namely Part XI, contains a number of
miccellaneous Articles such as those regulating the procedures
before courts of inguiry, those providing for suthority to adminis-
ter oaths, and for complaints against snperiors, and for redress
for damage done to private jroperty by members of the Armed Forces,

One important concern of the Committiee throughout its
deliberations was the position of military commond in the court-
martial system, Secretary Forrestal, in his precept to the Com~
mittec, instructed us to draft a Uniform Code, to bs uniform in
substance and uniform in interpretztion and construction, which
would protect tie rights of persons subject to the Code without
unduc interferencc with appropriate military functions. It was
recogrized from the boginning by the Committee that a system of
military justice which was only an instrumentality of the comman-
der was as abhorent as a system administered entirely by o civi-
lian eériminal covrt was impractical. Ue had bofore us, as 1
have told you, studics made by varicus committees in the past
and also the testimony prosented to this Committee in the last
Conpress. We were awore of the criticisms which had been made
against the court-martial system and the defenses that have been
put forward in its behalf. Tle were convineced that a Code of
liilitary Justice cannot ignore the military ¢ircumstances under
which it must operate but we werc equally determined that it

must be designed to administor justice. e, thercfore, aimed at


http:o.dminist.Jr
http:Iif'.l.3t
http:milita.ry
http:o')ginrd.ng
http:positi.on
http:priv:l.te

- 1k -
providing functions for command and appropriate procedures for the
administration of justice. We have donc our best to strike a
fair balance, and believe that we have given appropriate recogni-
tion of each factor. Because of the military nature of courts-
martial, we have left tliz convening of the courts, the rzference
of the charges, and the appointment of members to the commander.
For the same recason, we have preserved the initial review of the
findings and the sontence by the commander. Having done this, we
exanined ways and moans of restricting the commander to his legi-
timate functions. & have tried to prevent courts-martial fron
being an instrument:iity and agency to oxpress the will of the
comnander. To nake the action of courts-martianl and the proccdurc
for review free from his influence we have set up an impartial
judge for tho court-martial, nade it mandatory that lawyers rep-
regent the parties in the general court-nartial cases, requircd
the communder to consult before and after trinl with his staff
judge advocate or law specialist, and prohibited hir from either
consuring of reprimanding the court. "o have set up a systenm
which resenbles the independent civilian court, but we have
placed it within the frarcwork of military operations. At the
trial and in the review of facts the men who function ns counsel,
trial judge and interrediate appellate julges will be skilled in
law and in nilitary matters. They will be indepondent of command
and subjoect to a supreme civilian tribunal on questions of law.

I an aware that there ars many schools of thought on
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nilitary justice, ranging all the way from those who sponsor com-
plute nilitary control, to those who support 2 complete absence
of nilitary participation. I do nst belicve cither of these
extrenes represents the proper solution,

In clrsing ry formal ronarks, I would like to state
again that I strongly support the Uniform Code and urge its approval
by the Congress. 4s Scerctary forrostal told you, there was a
renarkable unaninity anong the merbers »f the Cormittee. The
Code as subuittcd is not exactly what any one of us would have
drawn hzd he boen along and starting without przeccdent. Hany of
the provisions -n which there was unanimity were compromiscs, I
support all these unanincus deeisions, and I also support the de-
cisions nade by Secrotary Forrestal.

If yu have any questions on any of the Articles, I shall
be glad tn try to answer then.

THANK YOU.
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