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UNIFORM OODE OF MILITARY JUSTICE 

MONDAY, MARCH 7. 1949 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE No. I, 
Washington, D. O. 

The committee met at 10 fl.. Ill ., Hon. Overton Brooks (chairman 
of Subcommittee No. \) presiding. 

Mr. BROOKS. The committee will please como to order. 
We have the pleasure of having tbe distinguished chnirmnll of the 

committee here------t.o tho right of me-and in view of Lhe fact that the 
chairman is here I would be very happy for him to take the chait>, 

1\1r. VIl\"SON. Mr. Chairman, before we start the bearing on this 
bill, I want to suggest that on behalf of the commitlco ~Ir. Brooks of 
LouisianA. and 1\11'. Short of l\lissouri prepare a suitable resolution ex­
pressing the deep sympathy on lhe passing of our (ormer distinguished 
chairman, '\lr. Andrews, and that they be sent to the members of his 
family. 

1 nlso suggest that the clCl·k 011 behalf of the committee secure a 
suitable floral offering and send LhR.t, and to advise Lhl." committee 
whaL ho ascertains is going to be tho program with reference to the 
funeml. T undersLood Lhat pr-obtLbly Lhero illn.y be some e;xerciso held 
here and if so, notify all the members so we can atLl'lld. 

Now, ~ lr . Chairman, wiLhouL objedioll the two gentle men desig­
nated will prepare tho resolution. 

And before we take up this bill, today is consent calendar and we 
have three or four bills on tho calendar, so we will have to recess at a 
quarter to 12. 

And after we have the testimony of the distinguished Secretary of 
National Defense and Dr. ~Iorgall-after they nrc finished- then I 
hope that the Subcommittee No. I will tuke this bill before its su b­
commi t tee und consider it section by section. 

And tomorrow the Subcommitteo No. 2 takes up the pay bill and 
will consider that bill. 

ThaL is all , Mr. Chninn!\n . 
l\1I". B ROOKS. Tha.nk you vcry mu ch, 111', Chairman, 
]\ 11'. CINk, will yOll caHthe roll and see if we IlIl.vc fl quorum? 
~lr, VINSO=--, I suggest, MI'. Chairman, that it is not necessary to 

have 1\ quorum to stal't the hearings. 
~ I r, BROOK. It is suggested that & roll call be dispensed with. 

Accordingly, we will proceed, 
We are honored today in having the Secretary of National D efense 

wiLh us, ~lr. Forrestal. 
Secrctary FOlTcstal, Wi' a l'e vcry ha.ppy to have yOIl, sir. And I 

think you ]lave a. prepa.red statement here. i\lay 1 say, in starLing, 
(GG5) 
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that. this is an extremely important hill. There are "cry few bills 
that come closer to my own mind nJld my heart than docs a uniform 
code for milittlry justi ce, to cover the llrmed services. 

( II . R. 2-198 is as follows:) 
Il l . n. 2~9iI. 81.t Conk., 1St '-.1 

" 	 II! ].L '['0 uolfy, oollMlJdate....vl~, Bod rodlry th~ "'tl~lesor Wa., !h~ MIld"" MIlle Oov~.nm~nt of the 
Na\")'. and Iheul9c!pllnllty Jaw80f \nf Coait Ou~rd.a"d toenact and euahUsh n UnIform Codtof MWWy 
JlUtloe 

& It enacted by the Senate and lfOlltt oJ Reprnenl.nli~e8 oj Ih e UlIiltd Slatu of 
A merica in Congrtu afumbled, That a Uniform Code of Military Justice ror the 
gO\'crllmen! of the armed forCe!! of the United SIMes, unifying. con"olidaling, 
revising, and codifying the Art icles of War, the Articles for till' Gon'TIImen~ of the 
Na,·y. and the disciplinary law$ of the Co~t Guard, is hereby enacted as follows, 
and (he articles in this ;;('ction mny be cited as" Uniform Code of Military Ju~tice, 
Article " 

UN I FORM CO DE OF ~IILITARY JL'STICE 
P R.t Anlcle 

. 1. Oen~MlI Pnwislons. .................... ............. _........ _ ........ .• I 
II . App",henslon 3d Rest",lnt ................................. , ...................._._. 7 


III . to;on.Judlt1al Puniohment .... . •.......•••.•_................. • ...•.•••.•. 1$ 

IV. C'ouru-MartlaIJurlsdlctlon .• _.. ___ • ___ .-_ ••.•••.•....•.•....•.••..•..•••••••• _•...•_. 16 
V. A",,,,lntll ,eM and CRmlll"IUoll or COu.Il-Mtu"Unl.. ......_....... • ..• 	 22 


VI. 1'.....Trl3.1 Procedure. . .• .. .• •...• •.•...••..••.• _....... ..... 30 

V II. Tr lal l'roceo.lur~ ....... __ .......... ••.• • 36 

\ ' 111 Ilenr~l1<'eS .._. . ...•...•... M 
IX R~vle."oICourt,,":'I""11A1 . ________ .•• _ MI 

X .l'unlt!veArUC!ts,..... __ ,........... 77
:x I M IJooUaneous ProvWon5 ••• 13S 

P "'!l.T I-O.:N£R",L PROVIS IONS 
Anlcle 
t. n~nnllloTII. 

2, l'~rI<IlU aub)ect ro th~ rod~. 

3. Jurisdiction to try ~rtuln per1Ont~1. 
• • DLunIDl'd ofliOPr·. rI_hl ro trial by ('II)Urt>martlw_ 
6. TerritorIal II'PIlC:lbilil), 01 th~ rode. 
6. J"d~ ad"oeates and tcttal oRloors. 

AUTICL£ 	 I, DcfinitiOTl8. 
The following terms when used in this code !Oh ll11 he construed in the sense 

indicated in this article, unl('ss I he COl\tex~ s.hows that Il. different sense is intended, 
namely: 

(1) " Department" !Ohall be construed to refer, BC\'erll.tly, to the Department of 
the Army, the Department of the r\'avy, the Department of Ihe Air Foree, and, 
except when the Coast Guard is operating as a part of the Navy, the T reasury 
DeJ?artment; 

(2) "Armed force" shall be construed to refer, "everally, to the Army, ihe 1\'a\'y,
th" Air Force, II.nd, except whcll ol.eTating as s part of the NlI.vy, the Coast 
Guard; 

(3) "Navy" s.hall be construed 10 include the ~Iarine Corps II.nd, when oper!lting 
8.3 a pll.rt of the Nav,v, the COMt Guard: 

(4) "The Judge Ad"ocstc Generl'll " sh nll be eonstroed to refer, !':evemlly, to The 
,Iudge Advocates Generat of the Army, NlI.vy, and Air Force, and except when 
the Coast GU!lrd is operating a.s fI part or the Navy, the Gelleral Counsel of the 
T reasurv Department; 

(5) "Officer" shall he construed to refe r to a commissioned ollieer including II. 
conllni!l!<iOlled warrant officer : 

(6) "SU I.erior officer" shall be C0l1s1rued to refer to an officer superior in rank 
or rommand : 

(7) "('aeJet" shall be eon>;tru('d to refer to a esdet of the United States Mili tary 
Acadcmv or of the United Stntes ('OfL!!t O\lard Academy; 

(8) "~Iid"hipman" shall be eon~trued to refer 10 a mid~hipman 11.1 t he United 
Rtll.tf'll ~lI.val Academy and any other mid~hil)man on active duty in the nll.vat 
8(!r\'ice; 

(9) " I~nlisted peJ'l'lon" !:lhall I.e ron~trlled to refer to any pcl"SOll who ill serving 
in an ('n1i!Oted grsde in any arml'd force; 

(10) "~ I ilitary" ~hatt IX! COllstrued to refer to any or all of the firmed forces; 
( 11 ) "Accuser" shall be eon\'lt rucd to refer to a pcnlon who ~ignll and swears to 

tilc eharges and to any other pel'llOn who has II. n intere.~t other thnn an official 
illtcre~t in the prosecution of the nec\lsed; 
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( 12) "Law oflleet" shall be COllllt rued to refer to an official of a general coutt ­
martial detailed in accordance with article 26; 

(13) "Law specialist" shall be construed to refer to an officer of the Navv or 
Coast Guard dc;.ignll.ll'<! for special duty (law); ­

(14) "I.cltal officer" shall be construed to refer to any officer in the Navy or 
Coast GUllrd designaled to l)Crform legal duties for Il command. 

ART. 	 2. Persons subject to the code. 
The following PCr1!OIlS are subject to this code: 
(I) All peNolls belongmg to Il regular comPQnenl, of the armed forces, including 

those awaiting discharge after expiration of their lc.mlS of enlistment jail volun­
teeT!! and indllctc('lI, from the dates of thei r mU!lter or acceptance into the armed 
forcc~ of the United Stllle8j and all other persons lawfulh' called, drafted, or 
o rdered into, or to duty in or for training in, the anned force~', from the dotes they 
are required by the term~ of the call, draft, or o rder to ohey the same; 

(2) Cadets, aviation cadets, and mid~hipmcn; 
(3) Reserve lX!rsonncl who are volnntarily on inactive duty t raining authorized 

by written o rdeN; 
(4) Retired pcrE<onnc! of a regular component of the armed forces who are en­

titled to receive Ilay;
(5) Retired personnel of a reserve componcnt who are receiving hOSI)ital bene­

fitll from an armed force: 
(n) ~Icmberll of tho Fleet Reserve and Fleet ~Iarine Corps Reserve; 
(7) All persons in custody of the a rmed forces son'ing a sentence imposed by a 

court-martial; 
(8) Personnel of the Cot\St and Geodetic Survcy, Public Health Serl'icl.', and 

other orl!:anization~, when ser"inlt with the armed forces of the United Statea; 
(0) Prisoncrs of war in custody of the i\rmed forces ; 
(10) In time of war, all persong serving with or accompanying an armcd fONle 

in the field;
(11) All persons scr\'ing with, elllplo~'ed b~', aceompanyinp:;, or under the SU IX!r­

vision of the armed forte!! without the contincntal limits of thc United States and 
the following territories: That Ilart of Alaska east of longitude one hundred and 
se\'entv-two degrees weat, the ('anal 7..one, the main group of the Hawaiian h­
land!', I'uerto Il.ico, and tho Virgin Islands: 

(I2) All persons within an al"1.'a leased by the United States which is under the 
control of the Secreta.ryof a. Dcpartment snd which is without the conlinental 
limit~ of the l:nitNI Stale.! and the foJ1owing territoriC3: That psrt, of Alfl.!lka east 
of longitude oue hundred and se\'enly-two degrees west, the ('anal Zone, the 
main group of the Hawaiian Islands, I'uerto Rico, and the Virgin Islalldg, 

AaT, 3. Jurisdiction to try certain personnel. 
(a) Reserve personnel of the armed forces who are charged "lith hlwing com­

mitte<l, while in a status in which they are subject to this cod(', any offcnse again~t 
this code may be retained in such statlls or, whether or not such status has termi­
nated. place<1 itl all acth'e-duty status for disciplinary action, without thei r COIl­
sent. but not for a lon/l:cr period of lime than may be required for such action. 

(b) All persons dischargcd from the armed forces 8ub~equcntly chargf'd with 
having fraudulolltly obtained said dischargc shall be subject to trial by court­
martial on sl!.id charge snd shall be subject, to thig code while in the custody of 
the arnll'd forces for such trial. Upon cOllviction of said chargo they shall be 
subject to trinl by cou rt-martial for all offenses under this code committed prior 
to thc frnudulcllt discharge. 

(c) Any pcrson whe has de~ertcd frolll the IInllcd forces shan not be relie\'ed 
from alll('llnbillty to the jurisdiction of thill code by virtue of a separation from 
any 8ubsequclIt lX!riod of Rc rvice, 
AnT. 4. Di8Ini",'iCd oflicer'lI right to trial by court-martial, 

(a) Wh('11 all" OmCN, dismi"~ed hy orflcr of the President, makes a written 
application for trial by cou rt-Illartill l, sellin//; forth, under oath, thllt he has been 
wronl{fully di~mi!<"ed, the PrcsidC'nt. as soon as practicable, shall convene n gen­
eral court-martial to try lIuch ofiiC'er Oil the charges on which he was di~llliAAed, 
A C'ourt-marlial so roU\'C'ued l'hall have jurisdictiop- 10 tr~' the di~llIi~sed olficC'r on 
such charll:CIl, and he IIhall IX! held to have wah'ed the rill.ht to plead tln~' ..taillte 
of Iilllitationa applicable to any offense with which he is char//;cd. The court­
martial lIla\', ft:!; part of it.li ~CII\('nce. adjudge the affirmance of the dL<ulli~._al, but 
if thC' court-martial I1C(luits the II.ceU!~ed or if the sentence adjudlF;ed, i~ finally ap­
pro\'ed or affirmed, does not include di~mi55&1 or death, the Secretary of the De­
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partmcnt shall substitute for the dismissal order by the President a fOfm of rii,!. 
chllTgc 8U1horizcd for administrath'C issuauce. 

(b) If the Prcgidenl (flils to convene a general court Illar!ial within six months 
from the JlrCllCntation of an application for trial under this articlc\ the Secretary 
of the Department ~hall substitute for the dismissa! ordered by tIe Pr(llIidcnt a 
form of di!!-chargc authori~ed for administrati,'c i.ssuance. 

(0) Where a discharge is substituted for a dismissal under tile authority of this 
article, the President alone may reappoint the officer to ~uch commisaioncd rank 
and precedence as in the opinion of the President such former officer would hiwe 
attained had he not been dismissed. The reappointment of such 11. former o!ficcr 
shall be without regard to posit ioll vacancy alld shall affcct the promotion !ltatus 
of other officers only insofar as the Pre~ident may direct. All time between the 
d ismissal and such reappoint ment shall be considered ll!! actual service for Illl pur­
poseR, including the right to receive pay and Illlowances. 

(d) When Iln officer is discharged from an~' armed force by administraUve action 
or ill droPI>cd from the rolls by order of the President, there ahallllot be a right to 
trial under thi~ article. 

ART. 5. Te rritorial applicability of the code. 
T his code !lhllil be a l)plicllhle in all places. 

ART. 6. J udge a<h'ocateA and legal officers. 
(a) The f\&'il(UlIlent for duty of all judge advocates of the Army and Air 1" orcc 

and law sl>cciaJis ts of the Navy and Coast Guard shall be subject to the approval ; 
of T he Judgc Advocate General of the armed force of which they arc members. 
T he Judge Advocate General or ~enior members of hi~ staff shall make frequent 
inspections in the field in aUI>ervi~ion of the admini!ltration of military justice. 

( b ) Convening authorities shall at all times communicate directly with their 
staff judge luh'ocaws or legal officers in mfI.Lters relating to the administration of 
military justice; and the staff judge advocate or legal officer of any command jg 
authorized to communicate directly with the staff judge advocate o r le/l:al officer 
of " sUl?Crior or subordinate command, or with The Judge Advocate General. 

(c) No pcfllOn who has acted as member, la\I' officer, trial counsel, ruJ.;Oistan(. trial 
counsel, defcn8C counsel, assistant defense counsel, or invcstigating officer in any 
case shall subsequently act as a staff judge advocate or legal officer to any review­
ing authority upon the same case. 

PART II - ApI'R£HE NS IOS A~D HESTRA IST 
Artlde 
7. A"PN!h~nslon. 
8. AllJl«'htN<km of dttelttrs. 
t . Im.....Uon of _tnJnt . 

10. Re<tnllm ollie....... ChargM ... Ir,h oll'ell3tS. 

U. RtllOru and ~Ivlnl 01 proo~. 
12. Connnem~nt with tllt'my "riIonen prohibited.
13. Punishment fIl')hlhlt('d ~fon! trial. 
I • . Df:1I"ery 01 otfenden 10 clvU ftulhoritl ..... 

ART. 7. Apprehen~ion. 

(a) Apprehension is tlle taking into custody of a persoll. 
(b) Any ]>crson authorized under regulations governing the armed forct's to 

apprehend persons Aubject 10 this code may do so upon reasonable belief that an 
offense h!l!! been committed alld that the person apprehended comillitted it. 

(e) All officers. warrant officers. 1:IC1t•.I' offic!' rs, and noncommi.ssioned officers 
shall have allthorit~, to quell nil (pmrrels, rra,l'~. and disorcleNi among p('rson~ sub­
ject to this code and to apl)rehcnd presons subject to this code who take part in 
the same. 

AnT. 8. Apprehen~ion of de8erte rs. " 

It shall be lawful for any civil ofilcer having authorit.v to apprehend ofTenders 
under the laws of the United States or of Rny Slatf'. Dis trict, 'lerri tory, or po!'l;le~­
sion of the United States summarily to apprehend a deserter from the armed 
forces of tile United Statcs and deliver him into the custody of the armed forccs 
of the United Sttlt~. 

ART. 9. Illlposition of re~lraint. , 
(a) .-\rrest ill lhe rC!ltrftint of a person hy an order directillp; him to remain 

within certain ~pecified liulils not imposed as a puni~hment for an ofren~. 
Confinement is thl' phy!!ical restraint of a pQr.';On. 

(Il) An clilisled 1:lCI'SOn may be ordered into arrest Or confinclllcnt by an, 
officer by an order delivered in person o r through other pefllOliS subject to thlll 
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code. A commanding offi~r may authorize warrant officertl, petty officer!<, or 
Iloneommisaioncd officerll 10 order enlisterl persons of his command or lIubjcet to 
his authority into arrest I) r confinement. 

(c) An oflicer, a warrant officer, or a civiliAn subject to lhis code may be order('d 
into arrest or confinement only by a commanding officer to whose authority he 
is Bubject, by an order delivered in persOIl or by !lnother officer. The authority 
to order lIuch pc'r&Ollll into arrest or confinement may not be delegated.

Cd) No person shall be ordered into arrest or confincmCllt except for ])roooble 
cau~. 

(e) Nothing in this article Billdl be construed to limit the authori!," of persons 
authorized to apprehend off('nd('r;! to S('cure the custody of an alleged offender until 
proper authority may be notified. 
ART. 10. Restraint of persons ('harged with offenses. 

An:.' periSon subject to this code char.c;ed wilh an offense under thi~ code shall 
he ordered into arrest or confinement, I\.'l circumstances may rt'(luire; but when 
charged only with an offense normall~' tried by a summary court-martial, such 
pcr.!on shall not ordinarily be 1)IMed in confinement. When any person !'Iubject 
to this code is placed in arre~t or confinement prior to trial, imme(hate steps shall 
be taken to inform him of the IIpecific wrong of which he is accused and to try him 
or to dismiss the charges and relcnsc him. 

ART. II. Rcports and receiving of prisoners. 
 
(a) No provOIIt, marshal, commander of a guard. or mMtcr at arms ~hall ref\l~e 

to receive or keep IInv prisoner committed to his charge by a ll Offi(,N of th(" Rrmrd 
foree~, whcn the commitlinj( officer furnishe8 a !'tatemcnt, signed by him, of the 
offcns(' charged I!.ll;ainst the prisoner.

(b) Every commander of a j(uard or !lll\Sler at arms to whose charge A. l)Tisoner 
is eommittl'd shall, within twenty-four houl'$ after such commitment or Il'! 800n 
!1.9 he is r('lie,'ed from guard, r('port to the commanding officer the name of 8uch 
pri.~oner, lhe off('nse charged against him, and the name of the person who orckrcd 
or authorized thl' commitment. 

ART. 	 12. Confinemcnt with enf'my prisone!'S prohibited. 
No mcmber of the armed forces of the United States shall be placed in confine­

meDt in immetiiA.tl) lL'lSoeiation with enemy prisoncrs or other foreign nationals 
not members of thf' armed forces of til(' United States. 

ART. 13. Pllni~hment prohil)ited before trial. 
Subj('{'t to the provieionll of !lrtie1e 57. 110 person, while bdng hcld for trial or 

the rC!'ull~ of trilli. "hall be Imbjel'ted to punishment or penalty oilier than arrest 
or 1'0llfinemcnt upon the ('h9.rKe~ pellding against him, nor shall the arrest or 
(,OlifinemCllt impolSC<! upon him be !lny more rigorous than the ci rculJ1SISTlCC8 
require to insure hi~ pfCl:l('nce, but he mav be subjected to punishment durillg 
such I>criod for minor inrractiOIl~ of discipline. 

ART. II. Delivery of offend('rs to d\'il authoritiC8. 
(a) Under >lul'lI reguintiollll Ri\ the Secretary of the Department may plX'seribe, 

a mcmber of the armed force~ neclls('d of an offense a'lain~t civil authority !IIay 
be d!'livered, upon rC<llI("<t, 10 the dvil authority for trial. 

(I» When delivery undrf thi ~ nrtil'le j" made to any civil authority of a J>Cn!on 
underp;oing II(.'nl(,IlN.! of a court-lllartial, such delivery. if followed hy ('onviclion 
in a t1vil tribunal, "hall be 1I('ld to interrupt the execution of tll(" sentence of the 
rourt.-martinl, and the offcnder after hn\'ing answered to the civil nlLthoriti('S 
for hi" offenHe ~hnll, Ulmn rcque~t, be returned to military custody for thQ com­
pletion of lhe ~aid court-marlial ~entencc. 

!',\RT 11I .-~m..-JoD[C' I ,\I.. PONI$IIME~'T 

,\rtlt\(' 


15. Cornnm",llnl Om('l't'l Mn·Ju,llmll'uni!hllWnI. 

ART. 15. Commauding officer's non-judicial punishment. 
(a) ruder ~lI('h T('gu!alioll!l a.~ the Preb.idcnt may pres('ribe, any commfl.ndinp: 

offiC<' r m8\', in addit ion to or in lieu of admonition or reprimand. impose one of 
the followin/i; di~dplinaTY puni~hment'l for minor offenses without the illtervenlion 
of a court,..martial­

(J) upon officers and Wfl.rrant officers of his command: 
(A) Withholding of privileges for a period not to e,;ceed two consccu· 

tive weeks; or 
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(U) r('lltriclion to ccrt ain specified limits, with or without suspension 
from duty, for a l>eriod not to exceed two consecuti>'c weeks: or 

(Cl if imposed by an officer exercbing lI:;eneraJ court-martial jurisdic­
tion, forfciture of oue-half of his pay per month for a period not exceed­
ing three months; 

(2) upou other military pcr'!'Onnel of his command: 
(A) withholding of privil('ges for a period lIot to exceed two con!<ccu­

live w('!'kll: or 
(Ill restriction to certain specified limit!!, "' ith or without 8u!<pen~ iOIl 

from dut)" fo r a l>eriod not to e:l:ooed two consecutive weeks; o r 
(e) e:l:tra dutie.~ for a period not to C:l:ceed two consecutive week" 

and not to exrced two hours per day, holidays included: or 
(D ) reduction to next infrrior grade if the ~rade from whirh demoted 

II'IL'! estahli ~l1('d by the command or an equivalent or lower command; or 
(E) confinement for a period not to exceed 1Ie\'en consceutivc day!!; or 
(F) confinemeut on brcad and water or d iminished rations for a 

lX'riod not to ex('ced five consetutive da\'~; or 
(0) if imposed by nn officer c:l:Cfcisi'lg special conTt-mArtial juri~dic­

lion, forfeiture of one-half of his Imy for a period not excceding one 
month, 

(b) The Secretary of a DCPflrtment may, by rel{ulation, placc limitatiollR on the 
powers granted by thill articlc wi(h reapect to the kind and I\Inount of I)unishmcnt 
authorized, the ca tcgorlea of commanding officers authorized to excrci~c slich 
powers, and the fl l)plieability of thia article to an accused who dcmandl'l1rial by
court mart ial. 

(e) An officer in charge may, for minor offenses, impose on cn1i!!ted pe~ons 
assigned to the unit of wh ich he is in charge, such of the punishments authorillcd 
to be imposed by commandin/ot officers as the Secretary of the Department may
by regulation sllecificaJly preacribe, 

(d) A l>erson pun ished under authority of this articlc who deems h is punishmellt 
unjust or disprop,ortionate to the offenae may, through the proper channel, appeal 
to the next superior authority, T he appeal shall be promptly forwarded and de­
cided, but the person punished may in the meantime be required to undergo the 
pun[shmenL adjudged, The officer wbo imposes the I)unishmellt, hia successor in 
command, and superior authority shall havc power to suspend, set aside, or remit 
any part or amount of t he punishment and to restore all rights, prh'i!cges, and 
property affected, 

(e) The imposition and enforC(!ment of disc iplinary puni>i.hment under author­
ity of this article for any act or omission shall not be a. bar to trial by court-martial 
for a serious crime or offense growing out of the same act or Omi8Sion, and not 
properly punishable under this art icle; but the fact that a disciplinary puniah­
ment has been enforced may be !.Ihown by the accused upon trial, and \\hen so 
shown ShAll be considered in dctcrmining the measure of punishment to be ad­
judged ill the evcnt of a finding of guihy, 

PART I V-COURTS-MARTIAL JUR ISDICTION 
Article 

". f?~::\t"~::,~ 
<S. m 
t9. 
• 1.U.". ~~i~]~;%.~~l~~::,. 
ART. 10. Courts-marl ial clfl8Sificd. 

There ,,/iall be three kinds of eOllrt.fl-martial ill each of the armed forces, nnmcly: 
( I) Gcncml CQurta-marlinL which shaH consist of a law omc('r nnd any

number of members 110\ less than five; 
(2) Spccinl courts-martini, which shal! cansis!. of any number of mcmool'll 

nOI JCI<~ ,111m rhrC('; and 
(3) Summary CQUrlll-rnartiai, which shall consist of one o/llccr. 

ART. 17. Juri~dictioll of cQurllHTlartiai ill genera!. 
(a) Each armed force tlhallluH'c cOIlrt.-martial juriRdiction o\'(' r all pel'llon~ 8ub­

jCCl to this code. The (,lCcrci~c of jurisdiction by one armed force o\'('r 1><'1'1101111(:1 
of another armed force shall be in accordance with reguJatioll!\ prescribed by Ihe 
Pl'("Sident. 

(b) In all Ca.<!C6, delmrtmental review 8ubsequcnt to that by thc officer with 
authority to COn\'en(> a general court-msrtiaJ (or the command which held the 

l­

,. 

oJ 
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trial, where such review is required under the provisions of this code, shall be 
carried out by the armed lorce of which the accused is a. member. 

ART. 18. Jurisdiction of gcneral CQurUl-martial. 
Subject to article 17, general courts-martial shall ha\'e jurisdiction to try person!il 

subject to this code lor any offense made punishable by this code and may, under 
such limitations as the President may prescribe, adjudge any punishment not for­
bidden by this code. General courts-martial shall aJso have jurisdiction to try 
any person who by the law of war is subject to trial by a military tribunal and may 
adjudge any punishment I>crmitled by the law of war. 

ART. HI. JuriscUction of special courts-nlartial. 
Subject to article 17, special courts-martial shall have juri~(!iction to try 

per!lon~ subject to this code for an~' Iloneapital offense made punishable by this 
code and, under such re~ulatiolls 88 the President may pre!!Cril>c, for capital 
otTcnlSe~. Special courts-martial may, under such limitationi! a.'1 the J>rCl'lident 
lIlay pre~eril>c, adjudge any PlJni~hlllent not forbidden by this code except death, 
diqhonorable diRcharp:e, distnl!!sal, confinement in exeElS:'! of six months, hard labor 
without confinement in excClO.'1 of three month~, forfeiture of pay exccedin~ two­
thirds pay per mon lh, or forfeiture of pay for a period exccedinp: six lIIon1hs. A 
bad-conduci discharge shall not be adjudged unle&! fL complcte record or the 
proecediugs lIud testimony beforc the court has been marie. 

An'T. 20. J urisdiction of summary courts-martial. 
Subjeet to nrUclc 17, summary courts-martial ~hnll have juri~diction to try 

j)Cnlons subject to Ihi~ code ~xcept officerf', warrant officers, cadcla, aviation 
cMlets, and mid~hipmen for any noncapi1al offense made puui"hahle by this code, 
but no l>crson who objects hlercto shal1 be brought to trial bcfore a summary 
court-martial \lnlc~~ he has been I>crm ined to refuse punisiJllJ('nt undcr article 15. 
Where such objection is made by the accused, trial shall be ordered by special 
or !tcneral court-martial, as may be apl>ropriate. Summary courtS-lllartial may, 
under such limitations as the PJ"e!;ident may prcscrihe, adjudge an)' puni~hmcnt 
not forbidden by Ihis code except death, dismissal, dishonorable or bad-eondu('t 
dischargc, CQnfinclllcllt in excess of one month, hard labor without confinelllent 
in exccsg of forty-fivc day~, restriction to certain specified limits in excc!lS of twO 
months, or forfeiture of pay in excess of two-thirds of one month's pay. 

ART. 21. Jurisdiction of courts-martial not exclusive. 
The provisions of this code conferring jurisdiction upon courts-martial shall not 

be construed as depri\'ing militarv commissions, pro\'ost courla, or other milhary 
tribunals of concurrent jurisdiction in respect of otTendcrs or offcnSC8 that by 
statute or by the law of war ma.y be tried by such military commissions, provost 
courts, or other militar.v tribuna ls. 

PAnT V-A I'POIST~I ENT AND COli POS ITION or COURTS-MARTIAl. 

.... rllchl 
22. Whtl may oon~elle «N...,..ll'!OUrlB-m!lttl~1. 
23. Who may OOIl\"t!l6 ~veelnl oomtll·marlbt. 
21. Who may COU""1108 ,,,mmary l'!OUrtll·llIanl:IJ. 

~. Who may _,.~ on courUl·mflrtllll. 
 

26. I",w omeo.-r of B 1/('''~r"1 coun·martlal. 

'l7 . .... llPohllm~tll of Irl,,] roun5l't Bud def~nO!e COU!lI>l'I. 

28. Alll>O!ntmem tlf rrl)(ll'lel1l 8nd In,erjlnlWI1l. 

W..... bsolm mnd Blldlt!0!l81 rutmbel1l. 


ART. 22. Who may convene gcneral courts-martial. 
(a) Gen('TnI (,()\!rt~-mA.rtial rnav be convened by­

(I) the Pre~ident of the UIli1ed States; 
(2) the Socrctary of a Department; 
(3) the connnandinq officer of a Tcrritorial Department, an Army GrOll\>, 

all Army, an l\ rrny ('orp~, It di\"i.. ioll. a separate brigade, or n corrcspouding 
ul1il of thc Army;

(4) the Commander in Chief of a Fleet: the commandin!,: officer of !l­
na"at ~latiol1 or lar<,r;('r ahore activit~· of the Xavy be~'ond the continental 
limit!! Of the l'nited State;: 

(5) the COlllmanding officer uf an Air Command, a.nd Air Force, an air 
division, or II- separate wing of the Air Force; 

(6) such other commandiJl~ officcrs 88 may be designated by the Secretary 
of a Department; or 
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(7) any other comnllUlding officer in any of the armed forces when em­
powered by t he President, 

(b) Whcn any such commanding officer is an accuser, the court shall be con_ 
\'elled by superior competent authority, and may in any case be collvened by such 
authority when deemed desirable by him, 

ART, 23, Who may COII\'cne special court&-martial. 
(a) Special courts-martial may be convened by­

(I) any person who lIlay eOlwene a general court-marlial: 
(2) the commalldin~ officer of a district, garrison, fort, camp, IItaliO!I, Air 

Force base, auxiliary air field, or other place where members of the Army o r 
Air Force arc 011 dutv; 

(3) the commandiilg officer of a brigade, regiment, detached battalion or 
corresponding unit of the Army; , 

(4) the commanding officer of a wing, group, or separate squadron of the 
Air Force; 

(5) the commanding officer of any naval or Coast. Guard ve>J>;eI, shipyard, 
ua~e, or station; or of IU1~' marine brigade, rcgiment or barracks; 

(6) the coliullanding officer of allY separate or detaeherl comnlnnd or grou p 
of detached unit8 of any of the armed forces placed under Jl single commandcr 
fo r this purpose; or 

(7) the eommallc]ing officer or officer in charge of any other command when 
ell\])owNed by the Secretary of a Department. 

(b) When any such omccr is a n accuser, Lhe court shall be convened by superior 
competent authority, and ilia.) ill any case be convened, by such authority when 
dcemed ndviMh\e by him. 

AliT. 24, Who may COI1\'ell(' !!-tunmary courts-martial. 
(a) Sumlllary courts-martial may be cOIl"ened by­

(1) any 1>Cl"lIOn who mav convene a. genrcal or s»Ccill.] court,.-martial; 
(2) the commanding offieer of a detached compauy, or other detachment of 

the ArmYi 
(3) the commanding officer of s detached squadron or other det.achment of 

the Air Force; or 
(4) the commsndinll, officer or officer in charge of any other command when 

empowcred b)' th£' Seeretnry of a De]>artrnent. 
(b) When but one officer i~ present with a command or dc!tl.chment he ('hall bo 

th~ summarl' court-martial of that command or detachment and ,.hail hear and 
determine a] Summary court-martiAl CH.SCS brOUj.":ht before him, SummaryeourL&­
martial may, howe"er, be convened in ally case by superior competent authority
when dccmed desirable by hhll. 


ART. 25. Who may !l('rve on court !I-martial. 
 

(a) Any oflic('r on aetil'(' duly with The armed force" shall 1)(' COJll ]X'tl'lll to 

~C'TveOn all courts-martial for the trial of allY person who may lawfully be brought
before Buell courts for trinl. 

(b) Any warrant offiwr Oil active duty with the armed forc<'l'I shall be COIllp!.'tcnt 
to !!Cn'e on g('II('rilland ~p!.'cial courts-martial for th(' trial of allY JX'rson, Other 
Than all officer, who lIlay la\\'f\lll~' bc brought before !:'ueh courts for trial. 

(e) Any cnlillted {>!'NIOIl 011 active duty with the armed forces who ill 1101. a 
member of the lIame unit a~ the ac('u!«'d shall be competent to serve on gellernl and 
special cOurls-mart inl for lh{' trial of any cn]iSl.Cd person who IDS}, Ja\vfuJly bo 
brought beforl' ~uch courts for trial, but he ~hall be appointed as a memoor of a 
court only if, prior to lht, eonvcning of sueh court, the Ilceu;~ed hall re'1uested in 
wriling that ('IlIiSl{'d l)f'ri<o!l~ ~erl'e on it. Aft.er ~ueh a request, 110 eulillted \X"rIIOtI 
s]lall be tr ied by a g('I\('ral or special cOllrt-martial the fll('llll.JCr:<hip of whie 1 dO('s 
not inc]ud{' enli!lted pel1:lon~ in II nUlllber comprisiug at If'aRt olle-third of th{' IOtal 
lllembcNlhi]) of The court, un]e...~ competeut enlisted I>CNons cannot IX' OI) t l1ill('d 
Oil account of ph.vsical conditioliR or military exi!!:cnciCII. Where lIuch per.~on8 
caJlnot be obtained, thl' ('ourt ma~' be co!welled and tll(' trial hcld without th(,lI1, 
but the cOllvcning authority shall make a detailed writlen statl'lnenl, to bo 
ap]>cnded to the record, ... tatin!!: why the.\' could not be obtaincd, 

For the purj)Qt;('s of thi~ article/.. the word "unit" ~hall mellil lUI)" regularly 
organiZ{'d body tI.l'! defined by the l:i{'cretary of the Dermruncnt, but in no case 
shall it l.X' a body ]ar~('r thal\ a company, a squadron, or a ship'~ ('rew, or thall a 
bodv CQrre~l)()ndinp; to olle of thcm, 

(d) (I) When it can be avoided, no J)('rson in the arm('d forces shall be tried 
by 11 court-martial allY mcmber of which is juniOr to him in rank or grade. 
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(2) WII('II coo\'cning a court-manial, the convening authority Jlhall appoint as 
members thereof 5uch penolls ~, in hill opiniOIl, are be~t qualified fo r t.he dUly by 
TCASon of age, education, traininR, experience, length of service, and judicial 
tClIlperaml'ut. No person shall be eligible to sit as a member of a general or 
special court-martini when he is lhe aCCliscr o r a witness fo r tho prosecution or 
hI\,;J acted as investigating officer or as counsel in the same CMe. 

AnT. 26, Law officer of a general court-mart ial. 
(a) T he authority convening flo gCI1('ral court-martial shall a ppoint as law 

omQCr thereof an officer who is fI. llH'mbcr of the bar of a Federal court or of the 
highest court of a St a te of the United States and who ill certified to be qualified 
fOf such duty by The J udge Advocate Ceneral of the armed force of which he is a 
member. No perijon "hall be eligible to act as law officcr in a C8.>!e when he is the 
accuscr or a witness for the prosecution Or has acted as inve~tiglltin~ officer or as 
counsel ill the same case. 

(b) The law officcr shall not consult with the members of the court, other 
than on the form of the findings 11.8 I)rovidcd in article 3f!, l';(cept in the presence 
of the accu!i('d, trial counsel, and defense counS<'l, nor shall he vote with the 
Illcmbers of the court. 

ART. 27. Appointment of trial counsel and defense counsel. 
(a) I~or each general and s l>ceilll eourt·martiai t he authority conv~ning the 

court shall a Pl>oint a tria l coullfICl and a dcfellsc coullsel, together with such 
a.<;s ista nta as he dooms neceSl'ary or appropr illte. No peNlOIl whO htl.!! acted as 
invest igllting o ffi ccr, law officer, or court llIember in any case shall act subseq uently 
all trial counsel assistant t r ial CO\ln~cl, or. unless eXJlre~~ly requellt('d by the 
aceu~ed, as defense counsel or as@i~tant defen~ counsel ill the Mille C3>iC. No 
persoll who has acted for the pr();l('cution shall act subseCjuently in Ihe same CMe 
for the defense, nor shall any pe!'!<On who has acted for the defellc~ ac~ subse· 
q uently in the same case for the prosecution. 

(b) Any penwn who is appointed as trial counselor dcCelll1t' counsel in the 
CfLSC of a general eourt·martial ­

(I) shall be a judge ad vocAte of the Army or the Air Force, or a law 
specialist of the Navy or Coast Guard, o r a person who i~ II. member of the 
bar of a Federal court or of the highest court of a State' and 

(2) shall be ccrtificd as eom l>ctent 1.0 perform Bueh duties by T he J udge 
Advocate General of the armed fo rce of which he is n member. 

(e) In the case of a sl>ccial COtlrt· lll llo rtial ­
( I) if the t rial counsel iR certified as competent to act a" eounscl before a 

general court·martial by T he J udge Advocate General of the a rmed forcc of 
which he is a member, the defense counsel apl>oillled by the convening 
authority shall be a person similarly certified; an< 

(2) if the t rial counsel is a judge advocate, or a law specialist, or a member 
of the bar of a Federal court or the highest court of a State, the defense counsel 
appointed by the colwening authority shall be o ne of the foregoing. 

ART. 28. Appointment of reporters and interpretct8. 
Und<.'r such regulations fI!! the Secretary of the Department may prcacribe, the 

COIl\'ening amhority o f a court·martial or military commi,.,gion or /I. court of 
inqui ry shall have l)Ower to a l>point a reporter, who shall record the proceedings 
o f and testimony takcn before Buch court o r commission. Under like regulations 
t he convening authority of a court·lllQ. rtial, mill tary commiuion , or court of 
inquiry ma y a ppoint an interpreter who shall intcrpret fOT the court or com· 
mission. 

ART. 2n. Absent and additional members. 
(a) No member of a general or ijpecinl courj,·martial shall be absent or excuscd 

after the accused has been arraigned except for physical diRllbility Or as a result 
o f R c1l1d 1cnge or by order of the convening authority for good cause. 

(b) Whenever a general court martial is reduced below fwo members, the t rial 
shall not proceed unless the convening authority appoint.s new members sufficient 
in number to provide not leI\!! thall five members. When sueh new members 
have been sworn, the trial may proceed after the recorded testimony of each 
wilne!>S previously eltSmincd has been read to the court in the p~nee of the 
law officer, l he accused, and COUIlS('1. 

(e) Whenever a special court martial ill reduced below three members, the trial 
I hall not proceed unleS!! the convening authority appoints new members sufficient 
In number to provide not less than three members. When 811Ch new members 
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~ave been sworn, the trial shall proceed 88 if 110 evidence had I>reviously been 
Introduced, unlcS8 a verbatim rccord of the testimony of previously eXllmined 
witllCIISCS or a stipulation thereof is read to the court in the presence of the 
accused and counsel. 

PART V I - PRETRIAL P ROCEDURP. 
Anlde 
30. Chama ...d Spmllcallo"".
31. ColUpU~· .,If·lncrlmlnatlon prohlblled.
32. Inve5llg",lon. 
33. I'orwvdlnl: 01 ch...~. 
34. Advice or".n Judie adv_ ..nd ror~rew:e for Irlal. 
3.5. 8:'r'·lceolchl1l'l(~. 

ART. 30. ChargC3 and specifications. 
(a) Charges Rnd specifications shall be signed by a person subject to thi8 code 

undcr oath before au officer of the armcd forces authorized to administer oalhs 
and shall state­

( I) that the signer has personal knowledge of, or has investigated the 
mallei'll set forth thcrein; and ' 

(2) that. the same Rrc true in fact to the best of his knowledge and belie(. 
(b) Upon the preferring of charges, the proper authority shall tRke immediate 

steps to determine what di~posi tion should be llIade thereof in the lnter/!!jt of 
justi~ Rnd discipline, and the person Meused shall be informed of the chnrges
against him N! soon as practicable. 

AliT. 31. COm l)ulsory self·incrimination prohibited. 
(a) No purson subj<lCt to thig code sha..U compel any person to incriminate 

himsc!f or to anijwer any question the answer to which may tend t.o incriminate 
him. 

(b) No person subject to this code shall interrogate, or request anv stat.cment 
from, an accused or II persoll suspected of nn offense wi~hout first in(orminll; him 
of the nature of the accusation and advising him that he docs not luwc to make 
Any statement at all regarding the offense of which he is accused or ~us l>ccted 
a.nd that any statement made by him may be used as evidence against him in a 
trial b\' court-martial. 

(c) No I>crson subject to this code shall compel any person t.o make a s ta tement 
or produce uvldeJicu before or tor use beforc ally military tribunal it the statemcnt. 
or e\'idcnce ill not material to the issue and may tend to degrade him. 

(d) No !ltatement obtllilll'd from any pel'llon in violation of this article or by 
any unlawtul inducement shall be received in evidence against him in a trial by 
court-martial. 

ART. 32. Investigation. 
(a) No charge or Sl>ccificalion shall be referred to a general court-ma.rtial for 

trial unti! a thorough and impartial investigation of all the matters set forth 
therein has been made. Thi~ investigation shall include inquiries Ill! to the 
truth of the matter set forth in the charges, form of charges, and the dispositiOn
which should be made of the case in the interest of justice and discipline. 

(b) The aecu.-;ed shall be advised of the charges agl\inst him and IIho. ll he \""_ 
milted, upon his own requcst. to be represented at such invcstigation 1)1' civi ian 
counsel if provided by hiln, or military counsel of his own selcction if suc \ coun~l 
be reasonably available, or by counsel apl>ointed by the ollicer exerci ... in/{ geneml 
court-martial jurisdiction over the command. At s uch investigation full 01)pOr­
tunity shall be given to the accused to cTOS!:l-examinc witne.;aesagaillsl hilll if they 
a re available and to preSCIILanything he may desire ill hi~ own behal f, cithcr in 
defonso or mitigation, and the investigating officer shall examine a\'ailllbic 
witnesse8 re<luested by the accused. If the charges arc forwarded after such 
lnveiltigation, they shall be accompanied by a statement of tile substance of the •
testimony taken on both sid()l!; and a copy thcreof shall be given to tho accused. 

(c) If an h\\'eiltigation of the s ubject watter of an offcnse has been conducted 
prior to the time the aCCllsed i8 charged with the offense, and if the accused WN! 
present at 8uch in\'()I!;tip:ation and afforded the ol>portllnilies for rerrcsclltatiOll, 
er088-cxaminatioll, and pre~entatiOJ\ prescribed ill subdivision (b) 0 thill article, 
110 further in\'cstigation of that charge is IICC($ary under this article unless it 
is demanded by the acculled after he is informed of the charge. A demand for 
further investigation entitlC!l the Ilccu"ed to recall witnesses for further CI"088­
examination and to offer any new e"idence in his own behalf. 

(d) T he rcquircmenU! of thillarticle shall be binding Oil all pe~ons administering 
this code, but failure to follow them in any case shall not cOllstitute jurisdictional 
error. 







575 


ART. 33. Forwarding of charges. 
Whel~ a pe~on is held tor trial by gcnere:i court-ma.rtial, the commanding officer 

ahall, wlthlll eight claYIl arter the accused L8 ordered HllO arrest. or cOllfinClIlCllt, if 
practicable, forward the charges, together with the inve8tigation and allied po.pers, 
to the officer exercising general court-marlial jurisdictit;m. If the SRllle is not. 
Ilracticable, he shall l'el>ort to such officer the reasons for delay. 
_"aT. 34. Advice of staff judge advocate Ilnd reference for tria\. 

(a) Berore directing the t rial of any charge by general court-martial, the con­
\·tlling authoritr shall refer it to his staff judge 8d"008tO or legal officer for col~id­
eration and adVice. The convening authority shall not. refer a charge to a gCl1crai 
CQUrt+illllrtial for trial unless it has been found that the charge allegC!l an offense 
under this code and is warranted by e\'idence indicated in the report of investi­
galion.

(b) If the chnrgC!! or >specifications are not formally correc~ or do no~ conform 
to tho 8ul>3tano(' of the e\'idcnce contained in the report of the investigating 
officer, formal corrections, and such change.'! in the charges aod ~pecifications M 
are II(.'cded to make them conform to the evidence may be made. 

ART. 35. 	 	Rcrvice of charges. 
The trial cOlm~el 1.0 whom court-martial chll.rgC!! are rHfcrred for trial shall 

cause to be served upon the accused a copy of the charges upon which trial is 
to be had. In Ume of pcace no 1)cT:!On shall, agains~ his objeclion, bc brought to 
trial l)Crore 11 !(cneral court-martial within a period of five days aUbsc{IUent to the 
service of the charges UPOIl him, or hefore a special court-martial within a period 
of three days lIul>3equcnt to thc scrvice of the charges UI>OI} him. 

P"'RT V I I- TRI"'L PROCEDuRe 

Mlid" 
l1li. t'rl'l!ldNll mlY po'l!SCTibe .ule:! 
37. l'n to,,,'fuUy Innl>encln~ action 01 courl 
:IS. l)ullM of !rial cooll3O'l and delc""" «lUl .... 1. 
30. Sessions. 
~~. C'onllnwmCM. 
41 . CbftllenRj'f. 
12. Os,"".
~3 StatuU of limItations. 
41 f'«mcr )NIpartlf· 
4~ I'lo!ouoftl>(l~t . 
46. OI)J)(lflUnllf 10 obilin ...11_."d Oilier ~1·1~1K'Ie. 
47. R~tUM110'~«I"liry.
48 . Comerul\U. 
40. t-"posillons
M. ",dmt.lbllhy orr«'Gf'd, of rouru 01 inquiry. 

~I. \'ollnc lndrullnp. 

62 Nun.iJer 01 "01" '!'qul",,'.

63. Coon 10 ~"nOlm"" aclion. 

M Recolrd of Irl~t. 


ART. a6. President llIay prescribe rules. 
ta) The procedure, illcluding model! of proof, in cases bcfor(l eour1.3-martial, 

courtli of inquiry. militar~' commis8ion~, and othcr military tribuuahJ may I)C pre­
\!cribed hy the Presirlent. by regulations which shall , so far as he deems practicable, 
apl)ly the principles of law Ilnd the rulc!' of evidence generally recognized in the 
trial of criminal rMe!! in the United States distric~ courts, bu~ which !:Ihall not. he 
contrary to or incon~istent with this code. 

(b) All rules and regulations llIade in !)Ur:5uance of this article shall be reported 
to the Congress. 
AliT. 	 37. Unlawfully influellcing action of court.. 

No authority convening a general, special, or summary court-martial, nor any 
other commanding officer, shall censure, reprimand, or admonish such court or any 
mcmber, law officer, or counsel thereof, wit.h mpect to the findings or sentence 
adjudgcd by the court, or with respect to any other cxercisc of its or his function\! 
in the conduct ot the proceeding. No person subjcct to this code IIhall attempt 
to c()(;rcc or, by any unauthorized mcallB, influence the action of a court-martial 
or any other military tribunal or any member thereof, ill reaching the findings or 
scntcnce in any case, or the action of any convening, approviug, or reviewing 
authority with respect to hii judicial act,.,. 
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ART. 38. Duties of trial eounselllnd defense cOll1lsel. 
(a) The trilll eounsel of a general or special court-martial @hall prosecute In the 

name of the United Stll.t~, and silall, under the direclion of the court prepare the 
record of the proeoodin~s. I 

(b) The accu~ed shall have the right to be represented in his d('fcnsc before a 
general or s pecial court-martial by civiliall counsel i f provided by him or by mili­
tary counsel of his own selection if reasonably available, or by lhe defense counsel 
duly appointed pursuant to article 27. Should the accused have counsel of his 
own selection, the duly IlPl>ointcd defense counsel, lind a.ssistant defense counsel, 
if any, shall, if the accused ~o desires, act as his associtlte counsel; othcr\\'i~e they 
s hall be e'Xcused by the prt'~idcnt of 1 he court. 

(c) I n every court-martial proceeding, the defense counsel may, in the event 
of conviction, forward for attachment to the record of proceedings a brief of such 
lIlatleT3 88 he feels should be considered in behalf of the accused 01\ review, in­
cluding allY objection to the contents of the record which he lIlay deem appro. 
)riate. 

(d ) All assistant irial ooun~el of a general court-martial llIay, undf'r the direction 
of thc trial counselor whell he is qualified to be a trial ooulIscl 88 required by 
article 27, perform any dutl imposed by law, regulation, or the custom of the 
service upon the trial couose of the court. An assistant trial counsel of a special 
court-lliartial may perform any duty of the trial counscl. 

(e) An l\.i!fOistant dcfcn:se counsel of II. general or special court-martial may 
under the direction of the defenl!e counselor when he is qualifiefllo IX' the defense 
counsel as required by article 27, perform any duty iUlf)osed by la... , rflgulation 
or the custom of the scrviee upon coun~el for the ac(:used. ' 

ART. 3(). Sessions. 
Whenever a general or special court-martial is to deliberate or vote, only the 

membeT3 of the court shall be present. Afte r a general court-martial has filially 
voted on the findingll, the oourt may request the law officer alld the reporter 
""rpcar before the court to put the findings in proper form, and such proccedingl! 
shal be Oil the record. All othcr proceedings, including any other consultation 
of the court with oounsel or the law officer shall be made a part of the record 
and be in the presence of thc accuscd, the defense counsel, the trial coullscl, and 
in general court-martial e8.SCs, the law officer. 

ART. 40. Continuances. 
A court-martial ml\)', for reasonable cause, grant a continuance to any party 

for such time and as otlen as may appear to be just. 

ART. 41. Cballenges. 
(a) Members of a general or s/)Ocial court-martial and the law officer of a 

general courlrmartial may be cha lenged by the accU86d or the trial counsel for 
causc stated to the court. The court shall determine the relevancy and validity 
of challenges for cause, and s hallllot receive a challenge to more than one person 
at a time. Challenges bv the trial counsel l!hall o rdinarily be presented and 
decided before thO$! b~' the accu:iCd are o ffered. 

(Il) The accused and trial counsel shall each be entitled to one peremptory 
challenge, but the law officer shall not be challenged except for causc. 

ART. 42. Oathl!. ... 
(a) T he law offi(:er, all int.-crprctcrs, and, in gencral and special courts-martial, 

the members, the trial counsel, alj.~i!ltnnt trinl counsel, the d{'fcn~e counsel, MSistant 
defense counsel, and the reporter s hall take an oath or affirmation in the presence 
of the accused to pcrform thei r duties faithfully. 

(I)) All witnesses before courts·martialshall be examined On oath or affirmation. #­

ANT. 43. Statute of limitations. 
(a) A I:lCTSOIl charged with dCllCrtion or absence without teave in time of war, 

or with aiding the enemy, Illutiny, or murder, lIlay be tried and punillhed at any 
time without limitation. 

(b) I~xcept as otherwi!'(' proddl'd ill this article, a l:lCrson charged with desertion 
In tillle of pellce or any of the offen'lCll punishable under articles II!} through 132 
inetu~i\'e shall not be liable to be tried lW oourt-martial if the ofren;,c was com­
mit-ted more than three yeal"!J be rore the reCeipt of sworn ch fl.rgc.~ and specifications 
by an officer exer(:isin~ summary court-martial jurisdiction over tho command. 

(c) Except as otherwise pro\'ided in thil! article, a pCrsOll charged With any 
offense shall not be liable to bc tricd by court-martial or punilihed uuder article 
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15 if Lhe offense was eommitt.ed more thall two years before the receipt of sworn 
chargcs and specifications by an officer exercising summary court.-martial juri&­
diction over the command or before the imposit.ion of punishment under article 15. 

(d) Periods in which the accused was abscnt from territory in which the Un ited 
States has the authority to apprehend him, or in the eu,;tody of civil authorities, 
or in the hands of thc enemy, shall be excluded in computing the period of limita­
tion prescribed in this article. 

(e) In the case of limy offense the trial of whidl in time of war is certified to the 
P resident. by tJlC Secretary of the Departmen t to be delrimentallo the pro~ecution 
of the war or inimical to the national security, the period of limitation prescribed 
in this article shall be extended to six months after the termination of hostilities 
as proclahned by the P resident or by a jOillt resolution of Congress. 

(f) When the United States is at war, the running of any statute of limitations 
applicable to any offense-­

( I) im·olving fraud or attempted fraud against the United States or any 
agellcy thereof in any manner, whether b~' conspiracy or not ; or 

(2) committed in connection with the Ilequisilion, care, handling, custody, 
control, or disposition of any rcal or personBI propcrty of the United States; 

" (3) committed in connection with the negotiation, procurement, award, 
performance, payment for, intcrim financin g, cancellation, or othcr l.ermilla­
tion or settlement, of any contract, subcontract, or purchase order which is 
connected with or related to the prosecution of the war, or with any disposi­
tion of termination inventory by any war contractor or Government agency; 

shall be suap·ended unti! Ulree years after the termillation of hostilities as pro­
claimed by the President or by a joint resolution of Congress. 

ART. 44. Former jeopardy . 
No person shall, wilhoUL his consent, be tried a second time for the same offense; 

but no proceeding in which an accused has been found guilty by a court.-marlial 
upon any charge or specification shall be held to be a trial in the sense of this 
article until the finding of guiley has become final after review of the case has been 
full y completed. 

ART. 45. Pleas of the accused. 
(a) If an accused arraigned before a court-martial makes allY irregular plcadhlg, 

or after a plea of guilty sets up matter incol1sistent with t he piea, o r if it appears 
that he has entered the plea of guilty impro\'idently or th rough lack of undcr­
standing of its meaning and effect, or if he fails or refuses to plead, a plea of not 
guill.y shall be entered in the record, and the court shall proceed as though he had 
pleaded 110t guilty. 

(b) A plea of guilty by tile accused shall not be received in a cal>itai case. 

ART. 46. Opportunity to obtain wihlesscs and other evidellce. 
The trial counsel, defense counsel, and the court.-martia! shall have equal oppor. 

tunity to obtaiu wi1ne&;es and other evidence in accordance with such regulations 
a s the Presidcnt may prescribe. Process issucd in court-martial cases to compel 
witnesses to appear and testify alld to compcl tile production of other evidence 
shall be similar to that which courts of the Ul,ited 8u.tes having criminal juri&­
dictiou may lawfully issue and shall run to any par~ of the United States, its Terri ­
tories, and possessions. 
ART. 47. Hefusa! to appear or testify. 

(a) Every perSOll not, subject to this code who-­
(I ) h/l..'l been duly subpena.cd io appear as a witness before any court­

martial. military commission, court of inquiry, or any other miliiary court 
or board, or before any military or civil oflieer designated to take a deposi­
tion to be read in evidence beforo such court, COIllmission or board; and 

(2) has been dilly paid or tendered the fees and mileage of a witness a~ 
the rates allowed to witnesses attendiug the courts of the United States; and 

(3) willfully negl<!Cls or refuses to appear, or refuses to qualify as a witness 
or to testify or to produce any evidence which such person may have been 
legalJy subpenaed to produce; 

shall be deemed guilty of an offcnse against. the United States. 
(b) AllY person who commits an offense denounced by this article shaiJ be 

tried on information in a United Stat(!s district court. or in a court of original 
criminal jurisdiction in any of the terri torial possessions of the United States, aud 
jurisdicUoll is hereby conferred upon s uch courts for such purpose. Upon eon-

8::;2(l(l---'ll)-~Q. 37--2 
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\'icUon, such persons s hall be IHmished by a fine of no~ more than $500, or im­
I>rillonrnent for a l>eriod not. exceeding six months, or both. 

(c) It shall be the duty of the United States district attorney or the officcr prose­
cuting for the Govcrnment In any lIuch court of original criminal jurisdiction 
UllOll the cerUfication of thc facts to him by the military court, commiSl>ion' 
court, of inquiry, or board, to file au information against and proseeute any perso~ 
violating this article. 

(d) T he fces and milcage of witnesses shall be advanced or paid out of the 
appropriations for tho compensation of witnesses. 

AIIT.4S. Contcmpts. 
A court-martial. provost courl, or military commission may punish for con­

tempt any person who uses any menacing words, signs, or p,:estIJrC!! in il..'! presence, 
or who di~turbs its proccedinft~ by any riot or disorder. Such punishmellt shall 
not exceed confinement for thirty days or a fine of 5100, or both. 

ART. 49. Depositions. 
(a) At any time after charges have l)C(!n signed as I)rovided ill article 30. anI' 

party may take oral or written depositions unless an authority eompct{'l)t to 
convene a court.-martial for the trial of such charges forbid.'ll it for good cause. 
Ir a depo~ition is to be taken before charges are referred for trial, such au authority 
Jllay de8ignate officcrs to represent the prrnsecution and the dcfen~e and may 
authorize such officers to take the deposition of any \\·itne~. 

(b) The party at whOAe in~tance n depQ!'ilion is to be taken shall give to every 
other parly reasonable written notice of the lime and place for taking the deposi­
tion. 

(c) Dcpo><itiol1s may IX' taken before and authcJ\tietltcd by any military or 
civil ollicer aut horiled by the lawe of the United Stat<!8 or by the law8 of the place 
where the deposition il\C takcJI W administcr oaths. 

(d) A duly authenticated del)()l<ition taken upon reasonable notice to the other 
party, so far a8 otherwi;oe admL~.~iblc under the rules of evidence, may be read in 
evidence before any military court or conllnissioll in allY case not capital. or in 
any proceeding before 0. court of inquiry or military board, if it apl>ears­

( I) that the witlle!!.!! rC!'idCII or is beyond the State, Territory. or District 
in which the court, commis~ion, or board is ordered to ~it. or beyond the 
distnnce of one hundred miles from the place of trial or hearing: or 

(2) IhM the witn(Ol;S by re9.llOI1 of death, age, siekne~~, bodil~' infirmity, 
imprisonment, mUi lary nee(Ol;Sily. nonamenability to proce~~. or ot her reason­
able cnu~e, i~ unable or refuses to !\I)pcar and testify in l>ersou at the place 
of trinl or hearing; or 

(3) that the prc.-.ent whereabouts of the wHness is unknown. 
(e) Testimony by deposition may be adduced by the defen~c ill capital cases. 
(r) A deposition may be rend in e\'idl'nce in any case in whleh the death l>enalty 

is authorized by law but is not mandatory, whenever tho convening authority 
shall ha"e directed that the Cft.'Ie be treated as not capital, and in s\lch a case 0. 
sentence of death may not be adjudged by the court-martial. 

ART. 50. Admissibility of records of (!(lUrts of inquiry. 
(a) In any case not capital and not extending to the dism i!lSal of an officer, the 

I!worn tct<timony, contained in the duly authenticated record of proceedings of a 
eourt of inquirs. of a person whoKe oral testimony CJlnnot be obtained, may, if 
otherwise admis.~ible, be read in cvidence by any party before n court-martinI or 
militnry commission if the accused was a party and was nccordlld the rights of an 
accused when before the court of inqui ry or if the accused eonsent.8 to the intro­
duction of such evidence. 

(b) Such tC8timony may be read in evidence only by the defense in capital cases 
or c~ cxtending w the dismissal of an officer. 

(e) Such testimony may also be read in evidence before a. court of inquiry or a 
military board. 

AIlT.51. Voting and rulings. 
(a) Voting by members of a general or special court martial upon questions of 

challenge, on the fiJldin~, and on the sentence shall be by secret written baUot. 
T he junior member of the court shall in each case count the \'otes, "'hidl count 
shall be checked by the president, who shall forthwith announce the roiIU]t of the 
ballot. to the members of the court. 

(b) The law officer of a gellcral court martial and the pre~ident of a special 
cou rt martial shall rule upon interlocutory questions, other than challenge, 
arising during the proceedings. AllY J>ueh ruling made by thc law officer of 0. 
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~eneral court martial upon allY interlocutory question other than a motion for a 
finding of not guilty, or the question of accused's sanity, shall be final and shall 
con~titUle the ruling of tho court; but the law officer may change !lily such ruling 
at any time during the triaL Unless such ruling be final, if allY member objccW! 
thereto, the court @hall be cleared and closed and the question decided by a vote 
as pro\' ide<i in Ilrticle 52, V\V8 voce, beginning with the junior in fllnk. 

(0) Before a vOle is taken on the finding!<, the law officer of a ge~cral court 
martial and the ]Jresident of a ~pecial court martial shall, in the presence of the 
accu.~ and eounsel, in~truct the court. as to the elements of the ofTen,;e and 
charge the court­

(I) that the accused must be pf'e!:\umoo to be innocent tmtil his ~tIlilt is 
eMabli..hed by legal and competent evidence be~'ond reasonable doubt; 

(2) that in the case being con~idered, if there is a reasonable doubt as to 
the fl:uilt of the accused, the doubt shall be re~o!"ed in favor of the aCCWlcd 
and he shall be acquitted ; 

(3) that if there i!l!l reasonable donbt as to the degree of guill, the finding 
must be in ft lower degree fl..'l to which there is no lIuch doubt; !lnd 

(4) thft\.. the burden of proof to establish the buill.. of the accu..ed be\'ond 
reasonable dOllbt is upon the Government. 

AliT. 52. ~Ulllber of \'otcs required. 
(a) ( I ) No person ~ hall be convicted of IU1 ofTcnse for which the dcftth l}(lnft)tv 

is mftde mftndator.\, b~' law except. by the concurrence of all the members of tile 
oourt martial present at the time the vote is taken. 

(2) No PC1"l\O!) I.Iha!l be cOlwicted of any other ofren~e. eXCel)t by the COllcur­
rence of two-thirds of the members prC!lCnt at the time the votc i~ taken. 

(b) ( I) ~o peMlOrl shall be sentencoo to sufTer death, except by the COllcurrence 
of all the members of the court martial present at the time the vote iR taken and 
for an offen~o in this code made expressly punishable by death. 

(2) !\o person shalJ be 1'('ntenced to life imprironment or to confinement in 
exec~lI of teu yellf>', cxoopt by the concurrenee of three-fourths of the membere 
pre~nt 11.\ th(' timc the votc ill taken. 

(3) All olher II('nt('nC('!O ahall be determined by the concurrenoo olf two-thirds olf 
the membcrs p1"('!\('nl at the tinll" the "ote i!l taken. 

(c) All olher qUC!;tion.'l to be dccided b~' the members of a I!;enf'ral o r sJl('eial 
court-martial shall be determined hy a majority vote. A tic vote on a challeug<­
shall di~qualify the me mber challenp:ed. A tie vote on a motion for a finding of 
not guillY or on a que~tioll of the aceu;.cd's ~allit-,- shall be a determination aJl:ain ~1 
Ihe aecu>!ed. A tie vote on any olther questioln shall be a determination in favor 
of the accll~1. 

ART. 53. ('ourt to announce action. 
Ev('ry court_martial s hall announce its findings and sentence to the l>fI.rties IL!I 

SOOIl M detcnnirled. 

ART, 54. Recolrd of trial. 
(a) Each Keneral court-martial ~hall keep a separate recolrd of the proceedings 

of the trial of each case brought before it, and such record shall be authenticated 
by the ~ignature of the president and the law officer. In CIl.SC the recolrd caunot 
be aUlhentieatf'd by either the president or the law officer, by reB:lOn of the death, 
disabi lity, olr Bb~euee of such officer, it 6hall be Signed by a member in lieu of him. 
If both the prc6ident and lhe law offiecr are UtHL\'Bilable (or such rewrons, the 
record ~hnll be nuthcnticnted by two members. 

(b) Each special and summnry court-martial shall keel) a separate record of 
the proc('('dings in ench ea~e, which record shall contain auch matter and be 
authenticated in auch mallller a.s may be required by regulations which the 
President mlly prescril)c. 

(c) A copy of the record of the proceedings of each genernl and special court­
marUall'lhall be gh'en to the accused as soon as nuthenticated. 

p"aT VII I-S.;:;TENCES 
Iortlele 
M. Cru~1 ond unu.,,&1 punishment.!! 1)l'()hlblted
56. M odmum Ihull••
67. F.1I«tJ ..e d,ufI nI wnte/lOeS. 
.5!1. Y.llICUtlon or connnemrnl-
AaT. 55. Cruel and un\ll~lIal pUllishmentll prohibited. 

Punishment. by flogging, olr by branding, marking, or tnttooing on the body, or 
any other cruel or unusual punishment, shall not I)c adjudged by any court­
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martial or inflicted upon any person ~ubiect to this code. The use of irons, aingle 
or d ouble, c:occcpt. for the purpose of safe custody, is prohibited. 

ART. 56. ;\laximum limits. 
The punishment which a cour t-martial may d irect for an offense shall not. 

exceed sllch limit~ I\lI the Pre~idcnt may prescribe for that offensc. 

ART. 57. Effccth'c date of &elltences. 
(a) Whenever a !;entence of a courl.-martial as lawfully adjudged and approved 

includes a forfeiture of pay Of allowances in addi! ion to confinement not. suspcllded 
l he forfeiture may apply to payor allowances becoming due on or after the daU; 
such !!entence is approved by I he convening aut horit),. No forfeiture shall extend 
t-o allY payor a llowances accrued before such date. 

(b) Any period of confinement not suspended included in 11 sentellcc of Il court­
mllrtilll ~hllll begin to run from the date the sentence is adjudged by the court­
martial. 

(c) All otlier sentenccs of courts-martial 8hllll become effect ive on the dfl.te 
ordered executed_ 
AnT. 	58, Execution of confincmcnt. 

(Il) Under ~uch instructions as the Department conccrned may prescribe. any 
sentencc of con fin ement adjudged by 110 court-martini or ol1u:r military tribullnl, 
whelher or not such sentence inc4LdCII dischargc or dismissal, aud whe thcr or not 
such discharge or disrniilMi haa been executed, may be carried illlO execution bv 
cOllfinement in any place of confinement LInder the control of any of the armed 
forces, or in any penal or correctional institution under the control of thc United 
SlatC/!, or which die United Statcs may be allowed to lL:<e; alld 1>C1"l!01l8 so confincd 
in a penal or correctional institution not under the COlLtrol of onc of the armed 
forces shall be subject to the salllc discipline and trcatmcnt as persollJl confined or 
committed by the cou rts of the United States or of the State, Territory, Dis trict 
or place in which the illstiWtioll is situated. • 

(b) The oln i~ion of the words "hard labor" in any sentence of a courlrlllanial 
adjudging confinemeut shall not be COllstrued as depriving the authority exe­
cuting sllch sentence of the power to requi re hard labor aa a part of the punishml'nt. 

PA~T IX-Ih:vn:w OF COU~TS- l\IARTIAL 
Article 
MI. Error of\&..-; ....' lnelud«l ollellM!. 
110. InItial aeUon on Ihe record. 
61. Same--O~ entIn·muU_l reoortls. 
62. Rt'(!(InskifnlUon Bnd ffI.·bioo. 
83. Rchearlnp.
M. Ap[lroval b,. lite COn"enln~ Buthertl,.. 
lIS. DllLposillon of ....ortis allff ffI,·iew by tbe ""m·cning BUloonly. 
66. Re.·le.... by the bGnrd of revl(lw. 
61. Rc'·J~w by the Iudlclal council. 
68. Brnnch olflces. 
6\1. Rtvitw tn tht attlee <If The Judi'! Advoealc Ocneml. 
70. ApPttlB~""Unset 
71 . t:.OOUl lon Or1enu!W'e: IUlIpenslon of ""'nt~nt't'. 
72. V_lion of 8ll<penslon. 
73. Petition for B n~'" trial. 
74 . Reml!llllo'> and SUSp(lTUlIOn. 
16. R~toratton. 
10. FlnttllY of ",,"r~.mortlGI judKmrl)ts. 

AnT. 5!). Error of law; ICMcr included offellse. 
(1\) A finding or scntence of Q. courlrmnrtialshall no~ be held incorrect on the 

ground of an error of law ILllle!;!! the error materially prejudices tho substnntial 
righti! of the accused. 

(b) Any rovicwing A.lllhority with the power to approve or affirm a fiuding of 
guilty may aPl)fOlle or affirm, instead, so much of the filLding as i" cludes a lo!\..~er 
included offem.e. 
ART. 60. Initial action on lhe record. 

Afte r every t rial by court_marlial the rccord shall be forwarded to the convening 
au thority, and action thercon may be taken by the officer who convened the court, 
an officer commanding for the time being, a successor in com mand, or by any 
officcr e~erci~ing general court-mar tial jurisdiction. 

ART. 61. Same-General court-martial record.~_ 
TILl' convening authority ~hall refer the record of every p:eneral courl.-martial 

to his starr judge ad\'oeate o r legal officer, who shall submit his written opinion 
• 
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thereon to the Ilonvenin)l: 8U1horit,y. H Ihe final action of the court, has resulted 
in an acquittal of all charges and s pecifications , the opinion shall be limited to 
(jllestiolls of jurisdiction nnd shall be forwarded with the record to T he Judge
Advocate General of the armed force of II'hieh the acctL'lcd is a member. 
ART. 62. Reconsideration and revision. 

(a) If a CI\l;c before a courL·martia] has been dismissed on motion ILnd the ruling 
does not amount to R finding of not. guilty, the convening authority may ret.urn 
the record to the COlirL for reconsideration of the ruling and Rny further appropriate 
IlCtion. 

(b) Where there is an apparent crTor or omh.sion in the record or where the 
record shows improper action by a. court-martial with rcspccL to a finding or 
Sentence which can be rectified without mnterial prejudice to the sub~tantial 
rights olf the accused, the Colnvcning authority may return the recolrd tol t he Colurt 
folr approlpriate actiollI. III 110 case, however, may the reeolrd be returned­

(1) folr reColns ide ratioln olf a finding olf nolt gu ilty ol r a ruling wh ich amounts 
tol a find ing of not guilty; or 

(2) for increasing the severity of the sentcnce unless the scntence prescribed 
for the offcnse is mandatory. 

A~T. 63. Rehearings. 
(al If the cOIl\'ening authority diga!>pro\'eg the findin gs and sentence of a 

eourt-martial he may, except where Lhere is lack.of suflicient evidence in the record 
to support the findinp;,;, ordcr a rehearing, in which C1l.~e he Rhall state the reasons for 
disapproval. If he docs not order a rehearing, he shall dismiss the charge.;;. 

(b) Every rehearing s hall take place before a court-martial composed of 
members not members of the court-martial which fi rst hcard Lhc case, Uporr such 
rehearing the accused shall not be tried for any offense of whieh he was found not 
/!:uilty by the firs t court-mArtial, and no sentence in excess of or more severc than 
t he original sentence shall be imposed unless the sentence is ba.'>Cd upon a finding of 
guilty of an offense not considered upon the merits in thc original !>roceedings or 
unlcss the sentence prescribed for the offense is mandatory, 

ART, 	 M. Approval by the convening authority. 
1 n acting on ~he findings and sentellce of a court-martial, the convening authority 

shall al>prove only such findings of gujl~y, and ~he sentence or such part Or amount 
of the sentence, as he fin{l'I correct in law and fact and determines s hould be 
approved. Unless he indicatc~ otherwise, approval of the sentence "hall constitute 
al>pro\'al of the finding~ and sentence . 

ART. 65. Disposition of records after review u.\' thc cOllvellillg authority. 
(a) When Ihe eOIl\'cning authority has taken final action in a general court.­

marlial ea.'>C, he shall forward the enti re record, including his action thereon and 
the Ol>;nion or opinions of the staff judge advocate or legal officer, to the apI>ro­
priate Judge Advocate General. 

(b) Where the sentence of a special court-martial as appro\'ed by the convening 
authority includes a bad-conduct discharge, whether or not suspended, the record 
shall be fonvarded to the office r e.xercising general eourt-marlial jurisdiction 
O\'er the command to be revicwed ill the .'lame man ncr as a record of t rial by 
/!:eneral court-martial or directly to thc apI>ropriate Judge Advocate General to 
be revicwed by a board of fC\"iew. If the sentence as appro'"ed by an oflieer 
exerci~ing gcneral court-martial jurisdiction includes a bad-conduct discharge, 
whet her or not suspended, the record shall be forwfLrded to the appropriate J udge 
Advocate Genc ral to be re\'iewed by a board of review. 

(e) All other "peeiul and sumU\(H)' court-martial records s hall be reviewed 
by a jud/!:e advocate of the Armv or f\ ir Force, a law specialist of the Navy, or a 
Inw ~pccialist or lawyer of the tOMt Guard or Treasury Department and shall 
be tran~mitted and diaposed of as the Secretary of the Department may prescribe 
by regulations. 

A~'T. 66. Review by the board of revicw. 
(a) The Judge Advocate General of each of the armed forces shall consti tutc 

in his office one or more boards of rcview. each composed of not Ie;;;; than thrce 
ofllccrs or civilians, each of whom shall be a member of the bar of a Federal 
court or of lhe highest cou rt of a State of the Ullitcd Sta tes. 

(b) The J udge Advocate General shall refer to a board of review the record in 
every case of trial by court-ma.rtial in which the sentence, as approved, affects a 
general or flag officer or extends to death, dismissal of an officer, cadet, or mid­
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shipman, dishonorable or bad-conduct discharge, or con fi nement for more than 
one year. 

(c) In a ease referred to it, t he board of review shall act only with rcsl>ect to tho 
findings and !lenU:>nce as IlPI)roved by the convcning authority. I t slall affirm 
only stich findings of guilty, and the sentence or such part or amount of the sen­
U'nce ILOI it findll comct ill law and fact and determines, on the basis of the 
endre record. should be approvl."<i. In considering the record, it. shall have 
authority to weigh the evidence, judge the credibility of witnesse!!, and determine 
eontro\'ertro (Iuestions of fact, recognizing that the trial court saw and heard 
the witnesses. 

(d) If the board of review sets i15ide the finding!! and sentencl', it may, except 
where lhe sctting aside ill based on lack of sufficient evidenee in the record to 
Mupporl tho findingM, order a rehearing. Otherwise it shall order that the charges 
be diilmisiled. 

(e) Within ten days aner any decision by a board of review, the Judl!;e :\rh'ocate 
General may refer the case for reconsideration to the same or another board of 
re\'iew. 

(f) Otherwise, the Jurlge Advocate General shall, unless there is to be furthcr 
ac t ion by the PrC!<ici('nt. or Ihe Secretary of the Department or thc Judicial Council, 
instruct the convening authority to take action in accorda nce wilh the decision of 
the board of review. If the board of review hall ordered a rehenring b\l~ the con­
vening authority flndA a rehea ring impracticable, he may dismiAA the chnrgCll. 

(g) T he Judge Advocates General of the armed forces shall I)re~cribe uniform 
rules of proeedurc for l>rocC{!dingll in and before boards of re\'iew andllha\J meet. 
periodically to fortllulnte policies and procedure in regard 10 review of court­
martial cases in the omces of the Judge Advocatcs General and by the boards of 
review. 

AR'!'.67. Ueview by the ,Judicial Council. 
(a) Then' ill hereby cstll.blished in the National ? Iilitary Establishment a Judi­


cial Council. The Judicial C'ouncilshall be composed of not less than three Inem­

bers. Each member of the Judicial COUI1Ci! shll,\l be appointed b~' the PTC!Iidcnt 
 
from ch'ilian life and ~hal1 be a member of the bar admitted to practice l>efore the 
 
Supreme Court of the United States. and each melnhcr shall receive comrl(msstion 
 
and allowa.nceg equa.l to those paid to a jud/o:e of a United States Court of Ap.I>cals. 
 

(b) Under rules of procedure which it. IIhall prescribe, the Judicial Counelll shall 
 
review the record in the following cases: 
 

(I) All case1I in which the !lentence, 88 affirmed by a board of review, affecl.s 
a general or Halt officer or extends to death; 

(2) All C8.\l"11 reviewed by a board of review which T he Judge Advocate 
General order.! forwarded to the Judicial Council for review; and 

(3) All C8SC8 reviewed by a board of review in which, upon petition of the 
accullCd and on good cause shown. the Judicial Council has I/:ranted a review. 

(e) T he accWled ahall have thi rtv da\'s from the time he ill notified of the deci­

sion of a board of re\'iew to pelit{on the Judicial Council for a grant of review. 
 
The Judicial Council s11all act upon such a petition within fi fteen days of the 
receipt thereof. 
 

(d) 111 any case reviewed by it, the Judicial Councilllhall act only with re~pec~ 
to the fi nd ings and sentence M apl)roved by the convening authority and :,~ affirmed 
or set aside as incorrect in Jaw bv the board of review. rn a case which T he 
J udge Advocate General orders rorwardcd to the J udicia l Council. such action 
need be taken only with respect to the issues rsised by him. In a case reviewed 
 
upon petilioll of the accused , such sction need be taken only with respeet to issues 
specified in the grant of review. T he Judioial Council shall tske !\etion only wit.h 
 
r~pcct to matters of law. 

(c) If the .Judicial Council set-!lll.Side the findings and senl('nce, it may, except 
where th(' setting lI~ide is bll-qed on lack of sufficient evidence in the record to 
eUPI)Orl the findinp;ll, order a rehcaring. Otherwise it shall order that the charges 
be di~ll1i...'<{'d. 

(f) Afler it ha.~ acted on II. ca.·"e, the Judicial Council may direct T he .Judge 
AdVOCAte Celleral to return the record to the board of rei iew for further review 
in nceordance with the deci~ion of th(" Judicial Council. Otlll'rwisc unle!lll there 
is to be further action by the President. or the Secretary of the Department. 
The Jud,ICe Advocat{' General shall ill.'r(ruct the convening authoril.\' to take notion 
in aecordanec with that decision. If the J udicill,\ Council has ordered a rehearillli:, 
but the con\"eninp; authority finds a rehearing im l>racticable, he may dismisll the 
charges. 

, 

, 
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(~) The Judicial Council and T he Judge Advocate General of the armed fOrces 
shallmcct annually to make II. comprehensive survey of the operation of lhi~ code 
and report to the Secretary of Defcm;c and the Secretaries of the Departments 
any rcoommcndatiOIl$ rclalin~ to uniformity of sentence policiCl!!, amcndmcnt-s 
to this code, and any other malters deemed appropriate. 

A"T. 68. Branch offices. 
(8) Whenc\'er the President deems such action nece8."'-ry. he may direct The 

Judge AdvocalC General to establi~h a branch office, under an A!lSigt8nt JudJl:e 
Advocate Genersl, with any di~tan' command, and to establish in such brallch 
office one or more boardl! of re\'iew. Such Ass.istant Judge Advocate General 
and allY such board of Nl\'icw shall be empowered to perform for that command, 
under the general supervision of The Judge Advocate General, the duties which 
The Judge Advoclllc General and a board of review in his office would otherwise 
be required to perform in respect of all CIl8eS involving sentences not requiring
approval by the PrCI;ident. 

(b) In time of emergency, the President may direct that one or IIlOrc temporary 
Judicial Councils be establ ished for the period of the emergency, each of which 
shall be under the general supen'ision of the Judicial Council. 

AnT.6\}. Beview in the office of The J udHe Advocate General. 
]';\"(:.ry record of trial hy general court-martial. in which there hM b(.'('n I'\. 

finding of guilty nnd a ;lClIlenc:e t he appellate rcvicw of which is not othcrwi~e 
provided for by anicle 66, IIha11 l>e examined in the office of The J udgc Advocate 
General. If any part of t he findings or sentence is found unSUJ)pOrted in Il\w, or 
if T he Judgc Advocllle General so directs. the record ~llRlI be roviewed by a 
board of re\' icw in accordance with article 66, but in such C\'ent therc wi ll be no 
further review by the J udicial Counci l. 

ART. 70. Appellate counscl. 
(a) The JudHe Ach'ocate Gencral shall appoint in his office one or more officers 

I\ll appdlate GO\'crnment counsel, and one or more offi~1"8 &<0 appellate def('"nS(l
counl'el. 

(b) It 8hall be lhe duty of appcllale Government eoullscl to repre;ICnt the 
United Stalt,'lI before the board of review or the Judicial Council whcll directed 
to do 80 by The Judgc Ach'ocate General. 

(c) It shall be the duty of appellate defense counsel to repret<cnt the accused 
before the board of review or the Judicial Council~ 

(I) when he is requ('Sl('"d to do so by the accused; or 
(2) ....hen the (;nit ...d States is represented by eoullscl; or 
(3) when The Jud~e Advocate General has reque::!ted lhe reeollsideration 

of a Cl\lle beforo the board of review or has tranS1l\illcd it to the Judicial 
('ouncil. 

(d) The accused shall have the right to be repres('nte<i before the Judicial 
Council or the hoard of review by civilian counsel if provided by him. 

(e) The appellate counsel "hall also perform sneh othcr functions in cOllnection 
with til{' review of court-lIllirt ial Ca.."ClIM The Judge Ad\'ocate Gencral shall direct. 

AliT. 71. ExeClLtion of Relltene ... ; l!u8Pen~iOIl of sentence. 
(a) No court-mRrtiRI sentence extcnding to death or involving flo ,l(cnerfll or 

flag oflicer s hall be (·xecuted ulltil approved hy the Pre;ident. 11 ('" ~hnll al'Prove 
the >l('ntcnee or such pnrt, amount, or commuted form of thc sentence as IC I\CCS 
'fit, nlld may l!u~l)Cnd the execlLtion of the sentence or an.v part of the sentence, 
as approved by lilll, except a death !'emence. 

(b) No senl(,l1ee extending to th('" dis1I\i.'<f'al of an officer, cadet, or mid~hil)l11a!l 
s hull be executed until approv...d b.v the Secretary of the Dcpnrtment, or such 
Under Secretary or AAAistnnt Secretary as mny be d('"~ignated by him. li e 
slmll aPI)rove the sentcnce or such part, !lIIlOuut, or commuted form of thc 
senlellcc R8 he fl('('S fit, and llIay 8u('.pend Lhe execution of any pa.rt of the ~CJ1tence 
as appro\'('(1 by him. In tillle of lI"ar or national emergcney he may commute 
a ~el1tene(' of di!:lllli&\'al to redUction to an~' enlisted .ll;rade. A pCr.lon who i>l ~o 
reduced may bc required to serve for the duration of the war or emcr~el1e" and 
~ix Inonths thereafter. 

(c) No scnt('ncc which includes, Ullsu~pended. a dishonorablc or bad conduct 
dischar,l(e, or confinemcnt for more thall olle year shall be exccuted 1I11lil aflirmoo 
by a board of review and, in cases revi('wed by it, the J udicial ('ollllcil. 

(d) All other cou rt-martial sentences, unless suspended, may be ord... red exe­
cllted by the convening authority when approved by him. The COI1\'cning 
authority may suspend the execution of Illly 5Cntenee, except a death sentence. 



584 


ART. 72. Vacation of suspension. 
(a) Prior to the vacation of the 8uspmsion of a special court-martial sentellcc 

which as approved includes a bad-conduct discharge, or of IU1~' gClleral courl­
martial Il('nlenCC the officer having special courHluHlial juri.!'diclion o,'er the 
probationer shalI hold a hearing on the alleged violation of probatio n. The 
]>Tobationct shall be r<:/lI"Cscntcd 8t such hearing by counsel if he so de.~ir{"l'. 

(b) TI\{" record of t Ie hearing and the recommendations of the officer ha\'ing 
special court-martial jurisdiction shall be forwarded fOT action to the officer 
e.~crci~ing gellcral court-martial jurisdiction over the probationer. If hr vaCalCS 
the 8uspell~ion. the vscation shall be cffeetive, subject to apl)iicablc test deliona in 
article 71 (c). to eleeute any unexecuted portion of lhe sentcuee except a di~ml....al. 
The vacation of the !luspen~ion of a dismiS!!lli shall not be effcetive until appro\'oo 
by the Secrecary of thc Department. 

(c) Thc susp·ension of any other sent('nce may be \'acated by any authority 
competent to convcnc, for thc command ill which the accused is serving or fI.S~igned, 
a court of the kind tha~ imposed the sentence. 

ART. 73. l)etition for a fleW triaL 
AI a.l\~' time within one year after allpro\'ai by Ihe com'cning aUlhoril y of a 

COllrt-marlial sCll tence which extend~ to death, dismis,;al, dishonorablc or bad­
conduct dischar!(e, or confincmcnt for more than one year, the A.cc\u~ed may 
petition The ,Judf!;c Advocate General for a new trial on ground8 of n(,wly di~­
covered e\'idcnce or fraud on the courl. If the accu~ooJ9 case is p('ndinp: b('forc 
the board of review or i)('forc the J udicial Council, T he Judge Advocate G('lIeral 
shall refer Ihe pelition to the board or Council, re~pecth'ely, for aClion. 01 hcr­
wiS(> The Judge Advocllie General sha.l1 act upon the petition. 

AllT. 74, Hl'miillSion and s uspension. 
(a) The Secretary of the Department and an\' Ulider SeClX'ta.r~', A~i~lant 

Sccreta.ry. or commandinK offieer designated by the Secretary may remil or sU~JX'nd 
any part or allloulit of lhe unexecuted portion of any sentence, including all UII­
collccCed forfeiture£<, o~her tha.n a sentence approved bv the PrC!<idellt. 

(b) The Secretary of thc Dl'partmeut may, for 'good cause, Mlbstitut(' an 
administraUvc form of discharge for a discharge or dismissal exeeuc('d ill acoord­
ance wilh the senlence of a ooUft-martial. 

ART. 75. Restoration, 
(a) Under ~lIch IX'gulatiolU' II.l! the President may prescribe. all"ighUl, pri\'ilep;es, 

and prol)('fW affec\.-Cd by an c)[ecuted portion of a oourt-mattial IICnlcnce which 
has been set ""'ide or disal)proved, except an ex('cuted dismissal or di.~charge. I;Ihall 
be rcstonod UllJes,'1 a I1('W t rial or rehearing i.\< ordered and sllch executl'd porliOIl is 
included in a t;C.nte nce itnl)()scd upon the new trial or rehea.ring. 

(b) Where a previou~!y executed scntence of d ishonorable or bad-conduc~ 
di~charge i~ 1I0t 8l1stainl'd on \l. new trial, tile Secretary of the DeparUIIl'nt aha ll 
lIubstitute therefor /l. form of discharge allIhorized for administrath·l' itlsua.nce 
unless the aceuS(>i i~ to 8Crve Ollt the remainder of his enlilltmcnt, 

(c) Where a .previously executed sentence of dismi~al is lIot sustaiuoo on a 
new trial, the Secretary of the Deparunent shall sumtitute lhclX'for a form of 
discharge a.uthorized fo r administran\'e is~uancc and the officer di~mii!SCd by 
Imch scl1tel1ce may be lX'appointed by the Presidcllt alone to !lllch eOmllli""ioned 
rank and precedent'e as in the opinion of the Pre~ident ~uch former ofliel'r would 
have attained had he not bccn di:unisscd. The reapI)()inlment of ~\leh a forrrlcr 
omwr shall be without regard to position vacancy and ~hall affeci the promotion 
status of other oflioori:l only insofar as the President, may direct. Alltillll' between 
Ihe di~mi!!Sa l find such reflppointment shall be considered 8 S actual ~crvloo for 
811 purpo~. including the right to recch'c pay and allowances. 

AltT. 76. Finality of court.-marlial judgments . 
The al>l>clIatc review of records of I rial provided by ihi;l code, Ihe proceeding~. 

findillg~, flnd IiCnieuCCB of courUl-martial as al>proved, reviewed, or affirmed M 
f('(jllired by thill code and all dismi!!Sals and discharges carried into ('x('culion 
]>uri:\uant to M'ntellC('1I hy courts-mart ial following al>p,..;)\'al, review, o r aflirmation 
as re(luired by thi~ code, shall 1)(' final and conclusiv(!, and o rdl' TS l)Ubli~hinp: rhe 
proceeding" of courhHllarlial and all action takcn pursuant to lIuch proCC('dings 
 
shall be binding upon all dcpartment~. courts, agcl1cie~, aud officcTII of lhl' l'nilcd 
Slates, subjeci only to aGtion ul)()n a petition for a lIew trial as />TO\"id('d in article 
73 and to acHon by the Secretary of a Dcpartment as provide< in arlicie 74, 
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P ART X-P ONITI VE ARTICL ES 
Artlel ' 
77. PrindPlib. 

7&. A~J' after tbe~. 

l"II, Convlellon 01 ~r Inctuo:iM olfe.,...

80. At~mpu. 
81. Conspiracy.

8\!. Solldladon. 

83. Fraudulent tnll.tmtnl, ."pOllllmelll, Of II!patltho.

&I . UnI.o....,ul enllllmcnt. appoIntment. Of lI!p&mtlon. 

M. Dftltulon. 

l1li. Abaertce ,,'Itbout J,ea..e. 

/II. MLMI,,~ movcm~n1. 

88. DIsrespect to ...... d. omdahl. 

8!l. Dl"",,,)ect to-ros SlI)leIiot ..mO!<'. 

110. A_ulllrlJ; or ,,'lllfuUy dl«>l.w:yil,. oiII.oer. 
III. IlIsubordlnate DOnduct IO\ll1V'dl rIOnoommbmlned omOO'l'. 

lI2. Fa/SuN! to flb'Y .....der or l'fItulaOon. 
 

113. C"'eUy and m.IIJ'\'aI"'tn~. 

1M. ;\lullny or tedhlon. 

9.~. An-eal Mud oo"ftntm~nt. 

OIl Reltaslnl llrisoner withoul proper ~!lthorlIY. 

WI. lJnl''''lul detention of M<)IM,. 
 

118. Non·oottlpllalloe with prooeduml rul\lll, 
99. Mlsbc>hnvlor bel"", the enemy, 

100. Subo«llMIe ootrljlelUna ,,,rr~nder. 
101. Impo-<>I)cr lLlIIl 01 ooun~ral,,,. 

102••'orclng II Slir~kUattl. 

11)3. Captul'Il<l or abandoned property. 

10... Aldln~thetnemy . 

lOll. MIsconduct all " r lsoner. 
 

1M. !':.t)leo. 

107. F~11te OmcLolllllt~rnrntll. 


lOS. Military prOPf'.lr oIlJnlted Stlltn-LoM, dllmav'. destruttlon, Or wrongful dl 'fIOalllon. 
 

109. PrO]>C'rly otller tlmn mUllary prol>C'.ty 01 UnIted Stlltl'$-WASIe. spoil. or d<'!llruetlon. 
110. lm])Nlpl!' hB..... (!h'K 01 ,"elite]. 
III. Oruntrn Or •.et..... d.lvl.... 
112. Orunk on dut)'. 
113. Mlshl'lIIlvlor of .entlnel. 
114. l)ucllt!l. 
115. MBIlr!J:t'rln•• 
116. Rlolor brMCh of ptaCIP. 
117. l'Tovoldnl speecl>C'il or CHIU,,"­
118. Murdoe.-. 
lit. Manalaulhttr. 
I~. RaPf'. 
121. I ..... fftly.
In. Robbtl"y. 
123. ~'otftI",.. 
124. Mftlmln •. 
1$. Sodom,.. 
126.. ArIOn. 
127. F.Jtortlon. 
128.. A_ull. 
1211. BU'"Ktary.
130. U~b.ed:lnr. 
131. Perjury. 
132. f'mllds BglIlnJt the Oo'·~mmenl. 
133. Conduet unhl'romln••n om..... anll ~ntleman. 
134. Ofl\el1l[ ,rttete, 

ART. 77. Princi l>alll. 
Any ]><'",011 punishable under this code who---­

(I) com mite an offen!IC punishable by this oodc, or aids, abet-s, coun!ICls, 
commands, or I)fOCUI"CS ite eomlllis~ion: or 

(2) causes an act to bo done which if direct.ly perrormed by him would be 
punislmble by th ili code; 

shall he punillhed with the puniJ'hment provided ror the CQmmission of the offense. 
AlI"f . 78. AeccSllory after t.ilC (net. 

Anv pen<Oll subject to this code who, knowing that an offensc punishable bv this 
code ha.s ix>en committed, reecive~, comforts, or assists the offender in order to 
hinder or pI"C\'cnt his apprehenSion, trial, or punishment shall be punished lUI a 
collr("martial may direct. 

A UT. 79. Conviction or leAACr included offense. 
An accused may be found !,:uilty of an offense neoos.sarily included in the offen~e 

charged or or an attempt to commit either the offense charged or an offense 
Ilecessarily included therein. 
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ART. SO. Attempts. 
(a) An act, done wilh specific intent to commit an offense under thi! code, 

anlountin(( to Illore than mere pre])al'8tion and tending but failing to efJ'cct its 
commh'..~ion, i.'5 an Attempt to commit that offense. 

(b) Any pC1'I!01l ~\lhjeet to this code who attempts to commit any off('Il"C 
plIJli~hable by thi:'! code shall be pllni;ohcd as a court-martial lIlay direct, unlc!<80 
otherwise ~I)('cifically prc!lcribed. 

(c) Any person subject to lhis code may be collvicted of all attempt to commit 
an offense althou~h it 11.1)1><=11." all the trial that the offense was con",ummMcd. 

ART. 81. COllslliracy. 
Any penlOlI ~ubjcet. to thi~ code who conspires with any other pel'!lOn or 1)('"On8 

to commit an offcll"C under this code shall, if one or more of the con~piratol'S 
doe! an act to effect the object of the COIl~piracy, be punished as It court.-rn&rtial 
may direct. 

A"T. 	82. Solicitalion. 
(a.) Any pel"!lOn lIubject to till!:! code who $Olieits or advi~ another or othel""ll to 

desert in VIOlation of article 85 or mutiny in violation of article 0·\ shall, if the 
offense solicited or ndvilll'd is attempted or committed, be puni!lhed with the 
pUlli~hment p rovided for the eom mis.~Lon of the offense, but if the offense solicited 
or advised i~ not committed or attempted, he ~hall be pun ished lUI a eourt..nuHtinl 
mav direct. 

(b) An~' pt' r80rI suhject to this code who solicits o r adl'i!lC~ a!lother or others 
to commit an act of mi~behavior before t he enemy in viohl. tion of MUcl1l O!) or 
sedition in violation of article !).t shall, if the offensc solicited or nd\'iiICd i$ com­
mitted , be p'unished wil h the puni~hrnent provided for the eommi~~jOIl of the 
offense, but If the offcll"C soHcikd or adl'ised is not oommitt.cd, he shall IJ.e puni~hed 
as a court.-martial may di~ct. 

A"T.83. Fraudulent enlistment, apl>oiutLllent, or separation. 
Any ~l"IIOll who­

(I) procUreR, his own enliQtment or appointment in the a rmed fo rces by 
means of kno"' ingly false representations or deliberate concealment as to Ius 
qualifications for such enlistment or appointment and receives payor allow­
ances thereunder ; or 

(2) IlroCUre3 hbs owu ~I)aration from the anned forces by means of know­

ingly sliIC representations or deliberate concealment ~ to his eligibility for 
 
sueh separation: 

shall be puniahed as a court-martial may direct. 

ART. 84. Unlawful enlistment, appointment, or sepAration. 
Any perwn subject to thi$ code who effects all enlistment or aPl>ointment in or 

a sepsratioll from tl\(' armcd forces of any person I\'ho is known to him to be 
ineligihle for auch enli~tment, appointment, or separation becau~ it Is pro­
hibited by law, regulation, or order shall be punished lUI a court-m~lrtilll m!\y di~ct. 

ART. 85. Ot!i!Crt ion. 
(a) Any memher of the armed forces of the United States who­

( I ) without proper authOrity goes o r remains ,,!)gent from his pillce of 
sen' ice, or/o!flnization, o r place of d uty with intcnt to TeLllain away therefrom 
IlCrnUl.nCnlly; or 

(2) (Iui\..l> his unit or orgalli~.n.tion or place of duty with intent to avoid 
ha1. !\rdou~ dutv or to shi rk important service; or 

(3) without bein~ relCularlr separated from olLe of the armed foreCi! eniisl.8 
or acc<' l)ts an Jl.p l)()intm('nt HI the !'a me o r a nother one of the nrmed forces 
without fully disclolSing the fact he has not been so regularly 8e1)arsted. or 
ente!">! any foreign armed service except when authorized by the Uuiwd 
Rtfltcs; 

is lCuilty of desertion. 
(b ) Any officer of the armed forCC!l who, having tendered his re.~igllation find 

prior to due notice of the aeccptance of the same, quit.:; his post at proper dulies 
without lellvc and \\'ith intent to remain away therefrom permanently j,s guilty 
of desertion. 

(e) Any peTl<On rounci guilty or d~rtion or sttempt.ed dC!l<'"rlion shall be PUll­
ished, if til('" olTen,;c ill committed ill time of war, by death or such other puni~h­
ment lUI a court-martial may direct, but if the desertion or attempted d('!iC.rtion 
OCCUN! at any other time, by s uch Iltllli;;hment, other than death, as a CQurt.-martial 
may direct.. 
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ART. 86. Ab~cnC(' without leave. 
Any pe:n!On subject to this code who, without proper o,uthoriLy­

(J) fail!'! to go to hill appointed place of duty at the time prC!'cribed; or 
(2) goes frolll thllL place; or 
(3) absents himself or remains absent from his unit, organization, or other 

place of duty at which he is required to be at the time prescribed; 
shall be puni~hc(lllS a coufL-manial ffillY direct. 

ART. 87. J:l1i'<.~ing mo\'cment. 
Any per:;on subject to this codt' who through DCI;!ect o r design mi!\..<e~ lhe 

movement of a ~hip, aircraf~, or unit with which he ill rC{Juired in the coun\e of 
duty to mo\'e shall be punished as a court-martial may direct. 
ART. 88. Di~rei<pcct towards officials. 

Any officer who UJICS oontcmptuolUI or disrespectful words against the i' rt'8idcnt , 
Vicc l'rCl'idcnt, Conp;r('!\.~. Secretary of Defense, or a Secretary of a Department, 
a Governor or 0. legi~lo.~\lre of o.ny State, T erritory, or olher pol>Session of the 
United Stllte>! in which he is on duty or present shall be pUIll~hed as a cour~­
martial may d irect. 
ART. SI). Disrc~pect tOIl'/lrds SUI)(lrior officer. 

Any pel'l!on subjcct to this code who behaves with disresJ>Cct towards his 
superior oUicer shall be punished as a court-mart ial may di rect. 

AliT. 90. Assaulting or willfully disobeying o Uicer. 
 
AllY pel'>!on ~ubject to this code 'I'ho­


(1) strikes his ~uperio r olliccr or draws or lift5 up o.ny weapon or ofTel'll 
any violence against him while he i5 in the execution of his ollioo; or 

(2) willfully di50bey>! 1\ lawful command of his superior officer ; 
shall be puni5hed , if the ofTense is committed in time of war, by death or such othor 
puni.!lhment as a court-marlial may dirC(:t, and if the offense is COllnniUed at any
other time. by ~uch punishment, other than death, as a court,-marlLal may direct. 

ART. 	 91. I nsubordillate conduct toward5 noncommissioned officer. 
Ally warrant ollioor or eillisted per50n who­

( I) Btrikel! or a.,;,s&lilLi! a warrant officef, noncommissioned officer, or petty 
officer, while such officer is in the execution of his office; or 

(2) willrully disobeys the lawful order of a warrant officer, noncommis­
sioned officer, or J>Ctty officer; or 

(3) treats with contelll ilt o r is disrespectful in language or deportment 
toward~ a warrant officer, Iloncommissiolled officer, o r IXlUY officer while 
such ofJicer is in the execution of hi~ offioo; 

shall be punished fI.5 a courl-martial may direct. 

ART. 	92. Failure to obey order o r regulation. 
 
Any person $ubject to thill code who­


(I) violates or fails t.o obey any lawful general order or regulation: or 
(2) ha\'ing knowledge of any other lawful order issued by a mcmber of the 

armed fo rce~, which it is his duty to obey, fa ils to obey t ho salllO; o r 
(3) is derelict ill lho performanoo of his dulies; shall be punished o.s a 

COllrt-martial may direcl . 

AnT. 93. CrIlCLL.1' and malt reatment. 
An.1' I>Cl'>!on ~lIbject to this code who is guilty of cruelt.y toward, or opprel!/<ion 

or maltreatment of. any person 5ubject to his orders shall be punished M a oou rt ­
martial Illay dirt'ok 
AnT. 9·1. Mutiny or sedition. 

(a) Any peraoll subject to this eade-­
(I) who with intent to u.,;urp or override lawful military authority refuses, 

in concert with any other person or persons, to olxoy ordel'l! or otheT\\ise do 
his duty or creates any violence or disturbance is guilty ('of mutiny; 

(2) who with intent to cause the overthrow or destruction of lawful civil 
authority, create~, in conct'rL \\ith ally otber person or lX'r;;on!l, re\'olt, 
\'iOlencehor other di:lturbancc agl!.im;t such authority is J;uilty of sedition; 

(3) W 0 fails to do his utmogL to prc\'cnt and suppress an o!Tenl:\c of 
m\ltin~· orsedilion beinK cornmittcd in his presenc..:, or fail:! to tRke 0.11 reason­
able mean$ to inform hil! superior or commanding officer of an oITcn.-;e of 
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mutiny or sPdition which he knows or has reason to believe is taking place, 
is guilLy of a failure to supprc88 or report 11. mutiny or sedition. 

(b) A perl<On who is found guilty of attempted mutiny. mutiny, sedition. or 
failure to 8lil>press or report a mutiny or sedition shall be punished by death or 
such other punishment as a court-martial may direet. 
ART. 95. Arrest and confinement. 

,\11), pcri'lon ilubjcI't to this code who re!:ists apprehenllion or break.!! arrest or 
who C8cap'cs from custody o r confin..ment shall be punished as 8 court-martial 
may direct. 

ART. 90. Releasing prisoner without proper author ity. 
Any IX'rson subject to this code who, without proper authority. rclcA.'!e!! Any 

prisoner dul\" committed to his charge, or who through neglect or dClli!l;n sulrcl'lJ 
ally such prisoner to escape, shall be puni.,hed as a court -martial may direct. 
AnT, 97, Unlawful detention of auother, 

Any pcrson ~ubjcct to this code who, ('xcept as I)rovided b,\' law, apprehencl~, 
arf'Cl!ts, or COnfines any pcrson tohaJl be punished as a cou rt-martial may direct. 

ART, 	 9S. Noncom pliancc with procedural rule~. 
Any Ilerson ~l1bj('c~ to this code who­

1) is responsible for unnccel!sary delay in the disposition of any case of a 
 
pcr80n acru8cd of an offense under this code; or 

(2) knowingly anrt intcntionally fails to enforce or com l)ly with any 
p,'ov i ~iol1 of thi;~ code rcgulatiug the proceedings before, during, or after 
tria! of an accused ; 

shall he I)unighed as a court-martial may direct. 

ART. n9. :'I lisheha\'ior before the enemy. 
Any member of the armed forces who before or in the pr<l.'<Cnce of the enemy­

(I) runs away; or 
(2) s ham<,fully abanrlon~, .~urrcnd('rs or delivl'rs up any command, unit, 

plac<" or military property which it is his duty to def('nd; or 
 
(3) through disobedience, neglect, o r intentional millconducl endangefll the 

safety 	of any such eommand, unit, place, or military property; or 

(") ca...t~ away hi~ arms or ammunition; or 

(5) is ~uiltr of cowardly conduct; o r 
(6) qlllts IllS place of duty to plunder or pillage; or 
(7) CAUses false alarms in any command, unit, or place under conlrol of 
 

the armed forceH; or 
(S) willrully fails to do his utmost to encounter, engage, ctt.1)tUf'(", or destroy 

any cl)emy troops, conlbatants, vessels, aircraft, or any o ther thing, whi('h it 
is his dul.y SO to encounter, engRl!;C, capture, Or destroy; or 

(9) does not. afford all practicable relief and assistance to any trool>i:l, 
combatants, vessels, or aircraft of the armed forces belonging to tho United 
StatCll or their allics when engaged ill battle; 

shall be puni~hed by dcath or such other punishment Mil court-martial Illay direct, 

Ar,T. 100, Subordinate compelling surrender, 
Any person subject to this code who compels or attempts to compel a com­

man der of anv placc, ves..."CI, aircrMt, or other milit!lry property, or of nny body of 
members of the armcd forces, to ~I\'e it up to an encmy or to abandon it, or who 
strike~ the colors or flap; to an ('nelllY withollt pro])Cr aut.hority, ~hall be punished 
by death or such other pun ishment as fl. court-martial ma,v direct. 

AlI'r, 101. Improper lise of countersign. . 
Any peMion subject to this code who in time of war disc1ose~ the parolc or coun­

tcrsip;n to any person 1101. clltit led to receive it or who gives to another who is 
entitled to reccivc and use the parole or counteMlign a different parole or counter­
sign frOIll thut which, to his knowledge, he \\'lL'! authOlized and required to give,
shall be punished by death or such other punishment. as a court-martial may dircct. 

ART, .102, Forcing a saf('guard. 
Any person subject to this code who forces a safeguard shall suffer death or 

such other punishment as a court-martial may direct., 

ART, 103. Cat)tured or abandoned property, 
(a) All persons subject to this code shall secure all public property taken from 

thc enemy for the service of the United Stales, and shall gh'e notice and turn ovcr 
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to the proper authority without del",y all captured or abandoned property in their 
possession, custody, or control. 

(b) Any person subjpct to this code wbo­
(I) fails to carry out the duties prescribed in subdivision (3) of this 

article; or 
(2) buys, sells, trades, or in any way deals in or disposes of captured or 

abandoned property,whcreby he shall receive or expect any profit, benefit, or 
advantage to himself or another directly or indirectly connected with him. 
self; or 

(3) engages in looUng Of pillaging;

shall be punished as a court-marUal may direct. 

AnT. 104. Aiding the enemy. 
Any pel'!!on who­

(1) a.idl:!, or attempts to aid, the euemy with arms, ammunition, supplies, 
money, or other thing; or 

(2) without proper authority, knowingly harbors or protects or gives 
intelligence to, or communicates or corresponds with or holds any intercourse 
with the encmy, either directly or indirectly; 

8hall suffer death or such other punishmen~ as a court-martial or military com­
mission may direct. 

ART. 	 LOS. Misconduct. as prisoner. 
Any pcrson subjec~ to thia code who, while in the hands of the encmy in time 

of war­
(I) for the pUT)ose of seeuring favorable treMlllent by his captors acts 

without. p roper aut.hority in a manner contrary to law, custom, or regulation, 
to the detriment of others of whatever nationamy held by the enemy as 
civilian or military prisoners; or 

(2) while in a position of authority over such persons maltreat'" them 
without justifiable cause; 
 

shall be punished a.s a court-martial may direct. 

ART. 106. Spies. 
Any person who in timc of war is found lurking or acting as a spy in or about 

any place, vcssel, or aircraft, within the control or jurisdicliou of any of the 
armed forces of the United States, or in or about any shipyard, any manufacturing 
or illdustrial plant, or any other place of institution engaged in work in aid of the 
prosccution of the war by the United States, or elsewhere, shall be tried by a 
general court-martial or by a military cOlllmission and on conviction shall be 
punished by death. 

ART. 107. Falsc official statement.s. 
Any person subject to this code who, with intent to deceive, signs any false 

record, return, regulation, order, or other official document, knowing the same 
to be false, or makes any othcr false official statement knowing the same to be 
false, shaH be punished as a court-martial may direct. 

ART. 	108. Military property of United States-Loss, damage, destruction, or 
wrongful dispoailion. 

Any person l"IUbjeet to this code who, without proper authority­
(I) sens or otherwise disposes of; or 
(2) willfully or through neglect damages, destroys, or loses; or 
(3) willfully 	or through neglect suffcrs to be lost, damaged, destroyed, 

sold or wrongfully disposed of; 
any military property of the United States, shall be punished as a court·martial 
may direct. 

ART. 109. Property other than military property of United States-Wa.stc, spoil, 
or destruction. 

Any person subject to this code who willfully or recklessly wa.stes, spoils, or 
otherwise willfully and wrongfully destroys or damages any property other than 
military property of the United States shall be punished as a court-martial may 
direct. 
ART. J 10. Improper hazard ing of vessel. 

(a) Any person subject to this code who willfully and wrongfully hazards or 
suffers to be hazarded any vessel of the armed forces shall suffer death or such other 
punishment as a court·martial IUAy direct , 
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(b) ,\ny person subject to this code who negligently hazards or sufTe" to be 
hazarded any vC>!~el of the armed forces, shall be punished as III court-martial may 
direct. 
ART. 111. Drunken or reckl~ drh'ing. 

Any person lIubjcct to this code who operates any vehicle while drunk, or in a 
rccklcss or wanton manner, sh.all be punished as a court-martial may direct. 

ART. 112. Drunk 011 duty. 
Any person subject to lhl~ code, other than a sentinel or iook-out, who is found 

drunk on duty, IIhall be punished as a court-mArtial may direct. 
ART. 113. Misbehavior of sentinel. 

Any sentinel Or look-out who is found drunk or sleeping upon hi~ post, or 
leaves it before he is regularly relieved shall be punished, if the offense is com­
mitled in time of Wllr, by death or such other punishment as a court-martial may 
direct, but. if the offcnse ig committed aL any other time, by such I)unidiunent 
other than death as a court..-mllrtial mlly direct. 

ART. 114 . Dueling. 
Any person subject. to this code who fights or promotes, or is concerned 11\ 

or eonni\'es Ill. fi ghting a duel, or who, having knowledge of a challenge sent or 
about to be sent, fAils to report the fact prompUy to t.he proper nut.hority, shall 
be punished f\.lj a court-martial may direct. 

ART. 115. Malingering. 
Any person subject. to this code who for the pnr~e of aVOiding work, dut.y, 

or scevice­
( I) fcign8 ilInel!8, phYi<ieal d isablement, mental lapt!C or derangement; or 
(2) intentionally inflicts self-injury; 

shall be punished as a courL-martial may direct. 

ART. 11G. Iliot. or breach of peace. 
Any per.o.oll aubject, to this code who cause... or participates in any riot or breach 

of the peace shall be punished as a court-martial may direct. 

ART. 117. Provoking spet'ches or gestures. 
Auy person ~ubjcct to thia code who Useil provoking or rcrroachful words or 

gCi!tures towards any other I>crson subject to this code shal be I>lwished as a 
eourt..-martial may direct. 

ART. 	 118. !\Iurder. 
Any \>crson lIubject to this code who, without justification or excuqe, kills a 

human >eing, when he-­
(I ) hll.S Il prelU('diated design to kill; or 
(2) intendi!!O kill or inflict great boe-Iily harm; or 
(3) i~ engaged in an act which is inherently dallgerous to others and evinces 

a wanton disregard of human life; or 
(4 ) is engaged in the ]1C-rpcUl\lion or attempted perpetration of burglar.l', 

sodoml" rape, roblwry, or aggravated arson, though he 11.~ no intent to kill; 
is ~uilty 0 murder, and shall suffer such punishment ruI a courl-martial lIIa.I' 
d irect, except tbnt if fou nd guilty under paragraph (1) of this llrticl.', he shall 
suffer dellth or imprisonment for life IlS a court-martial may direct. 

AI\T. 	 	I HI. Mall8.lnughter. 
Any p1'r;roJi !lubject t.o t h is code who, without. a design tf) effect deaUI, kiUs a 

h uman heillg­
(1) in the heat of sudden passion; or 
(2) by culpablc nep;ligence; or 
(~) while l>erpclrllting or atLCm pting to p1'r p1'trate a n offelillC, other than 

tho'IC specified 11\ pllragraph (4) of ar t i('\e 118, di rectly affecting the pt'raoll; 
is guilty of manslaughter and shall be ]mnished 81' a court..-martial lIlay direct. 

AnT. 12Q. Raile. 
(a) Any I>crson subject to this code who commits an act of S<'Jtual intcf(lf)UN<e 

with a female not hi" wife, by force and without her consent, is guilty of rape. 
Penetration, however slight, is 8.ufficientt to CQmplete the offenl!C. 

(b) Any person found guilty of rape shall be punil<hed by death Or '!uch other 
punishment A8 a COllrt-mar tial may direct. 
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ART, 121. LarcclIY. 
Any person subject to this code who, with intent to deprive or defraud another 

of the lISC alld benefit of property or to appropriate the sallie to bill own use or 
t~c use of any j}CrlIOII other than the trill.' owner, wrongfully lakes, obtaini!', Of 
wIthholds, hy /l.ny lUetHlS whatever, from the pos:'C$Sion of the true OWllf'r or of 
an~' other lX'rson ally money, r:crsoIlS[ proverty. or article of value of 1l1l\' kind, 
SICS!,;; such proper~y and is RUilty of larceny, and shall IJe punished as a" cour!'· 
mart ial ma.\' direct. 

ART. 122. Ilobbery. 
Any jX'rson subject to thi~ code who with intent to steal takes anything of vlIlue 

from the person or in the prC!l('lIce of another, against his will, bv means of force or 
\'iolence or fear of immediate or fUllIre injury to hi!! person or properl.v or the 
person or property of a relative or member or his familv or of anvoue in his com­
I>Rny at the time of the robbery, is guilty of robbery and shall l)e punillhed as /l. 

court-murtial lIlay din·ct. 

ART. 123. Forgery. 
Any pc:rson subject to thi~ code who, with intent to dcfraud­

(I) falllCly makcs or allcrs any signature to, or an.\' parI of, nny writing 
which would, if gcnuine, apparently impose a legal liability 011 anothcr or 
change his legal right or liability to his I)rejudice; or 

(2) uttcrs, olTers, i88UCB. or trall,;fcT8 such a writing, known by him to be 
~o II1l1ode or altcrcd; 

is guilty of forgery and shall be punished as a court-marlial may direct. 

ART. 124. ~ I aillling. 
Any person subject to this code who, with intent to injure, di5figure, or disable, 

inflicts \Ipon the person of another an injury which­
(1) seriously di~fi"urC8 his pCT50n by any mutilation thereof; Of 
(2) destroys or di~ablC8 any member or organ of his body: Of 
(3) seriously diminishes his ph~'l!.ical vigor by the injur~' of any member or 

organ;
is guilLy of maiming and shall be punished as a court-martial may direct. 

ART. 125. Sodomy. 
(a) Any peT50n subject to this codc who engages in unnatural carnal copulation 

with another of Iho same or OPIXlSite sex or with an animal is guilt.y of sodomy. 
Penetration, however slight, is sufficient to complete the offen!5e. 

(b) Any peT5011 found guilty of sodomy shall be punished as a court-martial 
may direct. 

ART. 126. Arson. 
(a) Any person subject to this code who willfully and maliciously burns or sets 

Oil tire a dwelling ill which there i~ at the time a human being, or ally other struc­
ture, waler craft, or movable, wherein to the knowledge of the offender there is 
at tho time a human being, is guilty of aggravated arson and shall be punished as 
a court-martial may direct. 

(b) Any per8011 subject to this code who will r ull~' and maliciously bu rns o r sets 
fire to the l>Toperly of allother, except as p rovided ill subdivision (a) of this a rticle, 
is guilty of simple I~r~on and shall be punished as a court-marlial lUay direct. 

ART. 127. r~:<tortion. 
Any persOIl Aubjcct to this code who communicates threats to another with the 

intcntion thereby to obta in anything of value or any acquillancc, ad vantagc, or 
immunity of any description ill gui lty of extortion and shall be I>unished R!I a 
cou rt.-martial lIlay direct. 

ART. 128. A.s;!ault. 
(a) Any I>crllon Mubjeet. to this code who attempts or offers with unlawful force 

or violente to do !>od ily harm to another person, whethcr or not the attempt or 
offer is consummated, is (l;u ilty of lWlault and shall be punished as a court-martia l 
may direct. 

(b) Any person subject to this code who-­
( I) com mita an assaulL with a dangerous wcapon or other means Or force 

likely to produce denth Of grievous bodily harm; or 
(2) colllmits an assault and intentionally infticts grievous bodily harm 

with or without a weaPOll;
is guilty of aggravated assault and shaU be punished as a court-martial may direct. 



( 

~ 

l 

592 


ART. 129. Burglary. 
Any person subject to thill code who, with intent to commit an offense punish. 

able under articles 118 through 128, inclusive, brenks and ente!'>', in the nighttime, 
the dwelling house of anothe r, is guilty of burglary fLnd shall be punished as a 
court-martial may direct. 

ART. 130. Housebreaking. 
Any person subject to this code who unlawfully enters the buildilljl; or structure 

of another with intent to commit a criminal offense therein is guilty of house­
breaking and shall be punished as a court-martial may direct. 

ART. 131. Perjury. 
Any person subject to this code who in II. judicial proceeding Or course of justice 

willfully and corruptly gi\'CII, upon 11 lawful oath or in any form allo"'cd by law 
to be substituted for an oath, anr false testimony material to the isaul' or matter 
o f inquiry is guilty of perjury aile shall be punished as a court-martial may direct. 

ART. 132. Frauds against the Government. 
Any person subject to this code-­

(1) who, knowing it to be false or fraudulent-	
(A) makes any claim against the United States or any officer thereof;.,
(6) presents to any person in the civil or military Ae rvicc thereof, for 

approval or payment., any claim against the United States or any officer 
thereof; or 

(2) who, for the purpo.~e of obtaining the approval, allowance, or payment 
of any cLaim against the Uuited States or any officer thereof­

(A) makes or uses any writing or other paper knowing the same to 
contain any false or fraudulent statemenuj 

(B) makes any oath to any fact or to any writing or other paper 
knowing such oath to be false; or 

(C) forges o r counterfeits any signature upon any writing o r other 
paper, or uses any such signature kllowing the same to be forged or 
counterfeited; or 

(3) who, having charp:e, possesi!ion, custody, or control of nny money or 
other property of the United States, furnished or intended for the armed 
fo rces thereof, knowingl.\' delivers to any person having authority to rweive 
the same, any amount thereof loS!! than that for which he receives a certificate 
or receipt; or 

(4) who, being authorized to make or deliver any paper eenifyinls the 
receipt of any property of the United Slates furnished or intended for the 
armed forces thereof. makes or delivers to any person such writing Without 
having full knowledge of the truth of the statements therein contained and 
with intent to defraud the United States; 

shall, 111)011 cOl)viction, be punished as IL court-martial may dirwt. 

ART. 133. Conduct unbecoming an officer and gentleman. 
Any officer, cadet, or midshipman who is con \'ictcd of conduct unbeeoming an 

officer and a gentleman shall be dismi!!lrod from the armed forces. 

All1. 	 134. General article. 
Though not s pecifically mentioned in this code, all d isordeT8 and neglects to 

the prejud ice of good order and diiWipline in the armed forcC3, all conduct of a 
natu re to.bring discredit upon the aTlIled forces, and crimes And offenses not 
capital, of which persons subject to this code may be guilty, shall be taken eog­
nb:ance of by a general or spec.ial or summary court-marUal, according to the 
nature and degree of the offense, and punished at the discretion of such court. 

PART X I-1> I ISCELI.AN"EOU8 P ROVlilION'S 
Arltcle 
13.5. Couru ot Inquiry. 

1311. AUlbOrhy 10 admlnlsw" 0.1111 and to act ... _Y. 

137. M1!clea to be nplalned. 
138. COmplalntsol ....Ollp. 
13'il. RedrHI of InJurlello pr~ly. 
140. 1)eq"ILon by the Presldenl. 

AIt'T. 135. Courts of inquiry. 
(8) Courts of inquiry to in\'cstigate any matter may be convened by ILny person 

authorized to convene a gelleral court-martial or by any other person designated 



593 


by the 8«orclary 01 II. Dcpartllwnt {or thai purpose whether or not the persons 
ill\'olv('d have TC<lllested ~u{'h an inQuiry. 

(b) A court of inquiry flhnll co"",j,;t of three or mOTC officcl'i!. For cach court 
of inquir,v the convening authority ~halJ al~o appoint. 1'0111111('\ for the court. 

(e) Any persoll subject to tllie code whose conduct is subkct to irHluiry shall be 
dcsignatrd as a paTty. Any person lIubjcct to thi;;! code or ('11l1)]oycd by the 
National ~ l iJitary Jo:sttlbJi~hll1('nt. II'ho hM n. direct illirrell! in the subject of inquiry 
ehal] have the right to be dC8i!lltUcd as II. party U]>OII r(:(I1JCM~ to the COUTt.. Any 
person designated as a party" lall!)(> gh'cn due notice and shall have the right to 
he pre!lCnl, \0 be represented by coull/ICI, to CTOIl:.';-e:Klllllino witnesses, and to 
intruduC{' c\'idcIIC('. 

(d) '\ l cmbt;-n; of a court of inquiry llIay be challenged by n party, but only for 
eAlI:<C :<lated to the court. 

(e) The mcmber;o., coun~l'l, the "'l>orter, and interpretcNI of courts of inquiry 
flhall take an 03t h or affirmat ion to fait hfully perform I heir duti{'>l_ 

(f) Wit ne'''''<(,!:1 may be ..ummoll('d to appear and Ictitify and be ClUlrnincd before 
COllrt!! of illquiry all pro\"ided for court~+marlial. 

If Courts of inquiry shall IIlsk" findings of fact bllt !lhnllnot ('xpre.",.~ opinions 
ut 'ntlk(' tecornmendaliOlll1 tmlc~;; t('<luit('d to do so by th(' convcninJl; alUhority. 

(h) J':ach court of inlluiry l<hall keep a record of its pro~dingF<. which shall be 
authcnticated by the !:Ii.ll:natllt('~ of the pr('~ident find coulll1cl for the court and 
fotwllr<led 10 the convening authority. In case thc record cannot bc authenticated 
by tho pt't!lIidellt it ...hall he !!iJl:ncd by a member in lieu of the ptCJ:'idrnt (~ nd in c&se 
Ihe record cannot be auth('ntiCfl.\ed by the eO\U1~el for the court it shall be signed 
hy a nll'lllber in licu of the coun>l('!. 

ART. 136. ,\ uthority to admini~t('r oath... and to act l\lI notary. 
(a) T he following peNlOIlll on actiw' duly in the armed foreeR shall hal'e author­

ity to admini!:<ter oaths for the l'UT!Kl- of military adminbtratiol1, including 
military justice, and >!halJ hal'(' t Ie ~l'ncral IKlwCT8 of a notary public and of a 
conMlll of lhe United State:>, in th(' )X"rfot11lanee of all notarial acts to be executed 
by membeT8 of any of the l!.rm('(i forees, whcI'Cl'cr they may be. and by other 
1>CT8ollllsubjcct to this code out~ide the continental limits of the Unitcd States: 

il) All judge 1H11'00000t('s of the Army and Air Force; 

2) AlIlall' specialists; 

3) ,\ 11 summary eourts+marlial; 


(4) All ad jutants, assistnnt adjutants, acting adjulant~, nnd peT80nnel 
adjutants; 

(5) All commanding officer!! of thc NaVy and Const Guard; 
(6) ,\1I staff judgelHh-ocateli and lcgal officers, and act ing or lUIIIi~tanL staff 

judgc advocates and legal ofllC('nI; and 
(7) All other petlSOns designated by regulat ions of the nrmed fo rces or by 

statute. 
(b) The following persons on active duty in thc armed forces shall have 

authority to administcr oaths ncC("t'I'!lI ry in the performanoo of their duties: 
(I) The president, IAI\' officer, trial counscl, and a.....~istallt trial counsel 

fo r all J!:eneml and special courU+martit!.li 
(2) The president lind thc counsel for the court of any court of inquiry; 
(3) All offioors designated to take a deposition: 
(4) All J>(:rl!OIlS detailed to conduct an in \'estigation; 
(5) All recruiting officeT8; and 
(6) All other persons des ignated by regulations of the armed forces or by 

statute. 
(e) Ko fcc of any eharilCter shull be pa id to or received by any person for the 

performa nce of any notatiul act hcrein a uthorized. 
(d) The signaturo without selll of nny such person acting a.s notary, together 

with the title of his office, 8hall be prima facie e\· idence of hi$ authority. 

ART. 	 137. Arlicles to be explained. 
Articles 2, 3, 7 through 15, 25. 27, 3 1, 37, 38, 55, 77 through 134. and 137 through 

139 of this code shall be carefully explained to e,·cry enlisted I>crson at the time of 
hi8 entranoo on acUve duty in UIlY of lhe armed forooa of tie Unit.cd Stales, or 
within 8ix days thereafter. T hey ahall be cxplained again aftcr he ha.s completed 
aix months of act[\'e duty. and again at the time he rcel1li~ta. A complete text of 
the Uniform Code of .\Jil itary J ustice and of the regulations prescrlhed by the 
President thereunder !'Ihall be made available to any person on active d uty in the 
a rmed forces of the United States. upon his request, for his personal examinatioD. 

S:;266--.19--No.81-3 
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AR'Y'. 138. Complaints of ",'rongs. 
Any member of the Ilrmed forces who believes himself wronged by his com· 

mallding officer, and, upon due application to such commander, is refused rc<iress, 
may oolllplain to any superior oAiter who shall forward the complaint. to the OtfiC('f 
el[ercisin~ general court.-martial jurisdiction over the officer against. whom it. is 
mane. That otficcr shall examine into ssid complaint and take proper measures 
fOf redressing the wrong complained of; and he shall, as soon as poslliblc, transmit 
to the DepArtment concerned a true statement of such complaint, with the 
proceedings had thereon. 
ART. 139. Hcdrcss of injuries to property. 

(a) Whenever COffil)\aint is made to lmy commanding officer that w[[[rul damago 
hM 1)!'(!11 done to the property of lilly person or that his property hM been wrong· 
fully taken by mcmbers of the armed forces he may, subject to such regulations as 
thc Secretary of the Dcpnrtnl(~llt llllly prescribe, cOl\vene a board to iu\'estigate 
the complaint. Thc board ~ha1\ consist of from one to three officers nnd shl\ll 
hfl,\'c, for the purpose of such invcstignUon, power to summon witnC8l:leli ",nd e:<· 
amine them upon oath or I\lIirmlHion, to reccive dcp·ositions or othcr documentary 
evidence, and 10 8.&:IC8l:l the damages sustained against the rcsponsible parties. 
T hc tlSSCKll lllcn t of damages mude by such bonrd shall be subject. to the approval 
of the commanding offiC(l r, and in the all1O\l!lt approved by him shall bo chaql;cd 
Ilgninst.the pRy of the ofrenders. The order of such eommandin~ oflicer directing 
charges herein authori~cd shall be conclusive on any diilbursilll!; officer for tho 
payment by him 10 the injured parties of the damages so assessed and appro\·cd. 

(b) Where the offendel'1l cannot be :l.~certained, but the organization or d£'lach· 
ment to which th('y belong ill known, charges totaling the amount of daml\ges 
a.'!9('88('d and approved m9.~' be made in such proportion as may be deemed jU8~ 
u pon the indivldulIl membenl lheT('()f who lire shown to hll\'6 been present at the 
scenc at the time the damaJ!;C3 complained of were inflicted, s.s determined by the 
apprO\'e<1 findings of the board. 

ART 140. Delegation by the President. 
The Prt'Sident is authorized to delegate any authority vested in him under this 

code, and to 1>N)\' ide for the subdele,a:ation of any such authority.
SEC. 2. If an~' article or part theT('()f, as set out ill S('ction I of this Act, shall be 

held invalid. the remainder shall not be affected thereby. 
St:c, 3. No infrrence of a legislative cOllstruction is to be drawn by reAlSOn of 

the part in which any article is placed nor by reason of the catch lines of the part 
or the article as II('t out in !:>Celion I of this Act. 

8.:c. 4. All offt'nlK'!! COl1llnilted and all penallies, forfeitures, fincs, or liabilities 
incurred prior to the effective date of this Act under any law embraced in or 
modifil"(l, changed, or repealed by this Act may be I>roseeuled, punished, and 
enforced, and action thereon ma~' be completed, in t Ie same mallner and with 
the sa.me elrl'ct Ill! if this Aet had not been pas;;ed. 

$t:c, 5. This Act shall become effccti\'e on the la..qt da.v of the twelfth calendar 
month after approval of thi!< Act, or on July I, 1950, whichever dale is laler. 

f-;RC. G. Articles of War 107l 108, 112, 113, 1I 9, and 120 (41 Stat. 809, 810, 8 1 1), 
as amended are furth('r amenoed lUi follows: 

(a) Delete frolll article 107. the words "Article 107." 
(b) 	 DeJcte from a rticle 108, th(' word~ "Article 103." 

e) Delet e from n.rtich) 112, the words "Article 11 2." 

d ) D elete from nrliclll 113. the words "Article 113." 

e) Delete from tlTtiele II!), the words "Article 119." 

f) Delete from f\rlicle 120, the word!! "Article 120." 


These proviRiolis fliIamendcd herein sha1l be construed to have the same force. 
effect. and applicability as they now have, but shall not be known as " Articles or 
War." 

St:c. 7. (a) Al'THORlTY Oil' NAVAL OFFICERS Af"Tf:Jl I..OS8 o r Vf:1I8t; I,.-When 
t he crew of allY naval vcasel or aircrllft are scparated from their vCI!ileI or aircraft 
b y means of itM wreck, loss, or destruction, all the command and autllOriLy given 
to the officer of such vessel or aircrllft shall remain in full force until such crcw 
shall be regularly discharged or reassigned by eompeteut authorit.y. 

(b) At'TIiORITY 011' On'WEHS OF !:lEPARATE OHr.ASIZATIOS OF l\IARI".:s.- When 
a force of maritlt'tl ill embarked on a naval vessel or vessels, as a separate organiza­
tion, not a I>art. of t.he authoritcd complcment t.hereof, the authority and po\\'el'8 
of the officel'1l of 8ueh BCparatc organi1.atiollll of marines shall be the same all thou!!:h 
such orgalli1.atioll were 8Cr\'ing at a naval Slation on shore, but nothing hereUl 
shall be construed as impairing the paramount authority of thc cOlllll1anding 

I 
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officer of any vessel oyer the ,'esseJ under his command and aU persons embarked 
t.hereon. 

(0) Co.\U,),XDERS' DUTIES OF EXUlntl AXD CORRJ,;CT l oN.-Al1 commanding 
officers and oLhers in authoriLy in Lhe n/l.vP,! service are required loshow in them· 
sclvC!l a good example of virtue, hOllor, patriotism, and subordination; to be 
vigihmL in inspecting the conduct of IIll persolls who arc placed under their com­
mand; to guard against and 8upprcSII all dissolute and immoral prncticcs, and to 
correct, according to the Jaws and regulations of the Navy, all pCNJ()n8 who are 
guil ty of th!!ffij and to take all necessary and proper measuI"CS, under the laws, 
regulat iOl1s and customs of the naval sen'icc, to promote Rnd safeguard the morale, 
the physieal well-being, and the general welfare of the officers and enlisted persons 
under their COlnmand or charge, 

Cd} DIVINE SEHVICE.-The commanders of vCSlICJS and na\'al activities to which 
chal)lains are attached shall cause di"ine service to be performed 011 Sunday. 
whcnever the weather and other circumstances allow it. to be done; and it. is 
earnestly recommended to all ofilcers, lICamen, and others in th~ Il!wal service 
diligently to attend at. every pcrformauce of the worship of Almighty God, 

(c) HEVERE"T 81::1l"VIOR,-AII IXlr50ns in the ~ll"y arc enjoi ned to beha\'e 
tllelllseh'cs in a reverent and ~COllli ng manner during divine !;Crvice. 

O"TH 0' EI>'I.lST,\IEI>'T 

SE(', 8. Every person who i~ enlisted ill allY armed forcl' shall take the following
oath or affirmation at the time of ii i" enlistment: '; 1, ___ ___ ._. ,do wlemnl,\' 
swear (or afl1rm) that. I will bear true faith lind allegiance to the Vnited Stlltes of 
America; tha~ I will serve them honestly and faithfully agail\s~ all their cuemies 
whomsoever; and that I will olx>y the orders of the J'l'C!'ident of the United Sw.tea 
lind the orders of the officers appointed over me, according to regulations nnd the 
Uniform Codc of '\Ii]it~'!.r~' Justice." This oath or affirmation may be taken before 
any officer. 

RF.lIOV"1. OF CIVIL SllITS 

St:c.9, When anr cidl Or criminal pro;;ecution is commcnced in any coun of 
II. State of the United Stat~ against any member of the a rmed forcCl:l of t.he 
United States on account of any act done under color of his olnea or status, or 
in TC!<pect. to which he claims any right, t.itle, or anthurit.y undcr any Inw of the 
United 8tates respecting the arllled forces therl'of, or under the law of war, sllch 
8ui~ or prosecution msy lit. !lny time IXlfore the (rinl or Gnal hellrin~ thereof be 
rcmov('d for trial iu(.o the di~trict court of the United States in the district. where 
the ",allle is ]>Clldi ng in the manlier pre~cribed by law, and the cause shall there­
u])()n he entered on the docket of such district Conrt, which IIhtl.1I IHO(:ccd as if 
th(' cau~e had been originally commenced therein and shall have full power to 
hcar and determine said cause. 

DISMISS"L or OFFIC&HS 

SEC. 10. Xo officer shall be di~milJ8e(l from any of the anlle1 forees except b}'
sclltence or a general court.-mtl.rtiai, or in commutation thereof, or, in time of 
war, by order of the Pl'()!;<ident: but the Pre~ident may at ally time drop from the 
rolls of any armed force any officer who has been absent without Authority from 
hili l)lace of duly for a I>criod of three months or more, or who, having been fonnd 
guilt v by the civil aut lOriUCli of any olTcnse, is finall y sentenced to confinement 
in Il 'Fcderal or State I>cnitcnt!ary or correctional institution, 

SEC. II. The proviso of soction 3 of the Act of April 0, looa (34 Stat. 104, ch. 
1370), i.o:lamollded to read AS rollo\\"~; 

"Providtd, That such mid~hipmall shan not be confined in a militarv or naval 
pri!l()n or el~ewhere with men who have been convicted of crimC!'l or Illi ~dcllle:l.nors; 
and BIICh findinll; and II('ntcnce !\hall IXl snbject to review in the manncr prescribed 
fo r g('ucral court-martial C8.i!C8." 

SE(', 12. The foJlowiug l'('Ctioll!l or parta thereof of the Revised Statutcs o r 
Statufe,; at Large are hereby repealed. Any righl s or liabilitiCll c:\:iijting under 
such rl'CtiolUl or part!! therrof prior to the effective date of this Act shall not be 
I!."('ct,~ b~' this refX'al, and this Act shall not be effective 10 authorize trial or 
1)IIlIi/dulIellt for allY offense if such trial or punishmellt is barred by the provisions 
of CXisting la\\': 

(a) C'ha!>ter II of Ihe Act of Juno I, 1920 (41 Stat. 759, 787-811 , ch, 227), as 
amended, 	except Articlf'S of Waf 107, lOS, 112, 113, 119, ann 120 ; 

(il) Hevised Statutes 1228 through 1230; 
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(e) Act of January 19, 1911 (36 Stat. 89-1, eh. 22); 
(d) Pnragraph 2 of 8('ction 2 of the Act of i'olarch 4, 1915 (38 Stat. 1062, 1084, 

eh. 143);
(el .Ih~,'isl'd Statutes 14011,1621, and 1624, articles 1 through 14 and 16 through 

63, tIS fUll{"11d{'d j 
({) The pro"i~io" of IICction 1457, Revised Statutes, which subject8 officcn! rt· 

lired from Ilctive service to the rules and articles for the (t:ovcrnment of the Navy 
and to trial Il) ,,('n("ral court-martial: 

(J!:) ~ction 2 of t he Act of JUI1(' 22, 1874 (18 Stat. 19\, 192, eh. 392) j 
(h) 1'11{' l)rQvision of the Act of ;0.1 arch 3, 1893 (27 Slat. 71 5. 716, eh. 212), under 

the hendinj!: "Pay. I\Ii~Cl'llallC()u8," relating to the I)unisluncnt for fraudulent 
cnlistm('nt and reeeil)t of Iln~' pal' o r allowsnce.9 thCl'('lIndcr; 

(il Act of January 25, 1895 (28 Slat. 639, eh. 45), as amelldcd; 
(j) Provil'ionll containcd in thc ,\ ct of :\Iarch 2, 189.':. (28 SIal. 825, 838, ch. 

186), 8S nlll(·nded, under till.' hcadin!( "Naval Acadcmy," rclating to thc power of 
the Rccretnr\' of thu Navv to convenc ~eneral courf.8..marlial for the trial of naval 
cadet!< (ti lle chnnged t{l' "lUid.~hipmen" by Act. of July 1, 1902, 32 Stn!. 662, 
686, ch. 13(8), hill power to approve proceedings alld execute senteneel' of eueh 
courls-marlinl, and the {,lCc{'ptional proviRion relating to approval, confirmation, 
and carr.l'inK into effect of &'lItence~ of suspension and di~miss.al: 

(k) Seetions 1 throu~h 12 and 15 through 17 of the Aet of February ]0, 1909 
(35 StAl. 021. (\2:1, eh. 131 );

(I) The provi~ion of the Acl, of AuguRt 29, 1flHi (3!) Stat. 556, 573, eh. 4]7), 
under the )leading "Hospital Corps", making officers And enlisted men of tho 
Medicn1 Depnrtlnent of the NM'Y who a.re !!erving wit,h a \)od~' of marines de­
tached for ~eT\'ioo with the Army subject to the rules and Articles of Wa.r whilo 
eo BCT\'inli;:

(m) The proviJ:lions in tht! Act of August 2!l, 1916 (39 Stat. 556, 580, ch. 417), 
under the heading "Administration of Justice"; 

n) ,\{'t of October 0, 1917 (<\0 Stat. 3!l3, ch. 93); 
0) Aet of April 2. IU1 8 (<\0 Stat. 501, eh. 39);
1p) Act of April 25, 1935 (49 Stat. 161 , ch. 81); 
(q) The third I)rovi~o of section 6, title I, of tbe N8.\'1l1 Reservo Act of 1938 

(52 Stat. 1175, 1176, eh. (90):
(r) Sectioll 301, title 111, of the Nll\'lll Resen'e Act of 1fl38 (52 Stat. 1175, 

1180, ch. (90): 
(IJ) Act of March 22, 1 flU (57 Stat. 41, ch. 18): 
(t) Act of April!}, 1943 (57 t:itat. 58, ch. 36); 
(\I) Sections 2, 3, 4, 0 and 7 of the Act of May 20, 1900 (3<\ Stat. 200, 201, ch. 

2556) ; 
(v) Thc provision or tho Act of June 5, 1!}20 (41 Stat. 874, 880, ch. 235), 

under the heAding "COlLSt Guard", authorizing the trial of enlisted mon in tbo 
Coast Guard by deck courts. 

Mr. BnoOKS. 1t. has been sug~csted, Ilnd I think appropriatcly, 
t.hat. when Secretary Forrcstlll (illishes his statement we not at.tempt 
to burden him wilh teclmical questions. If there are nny qu('stions 
of policy, ] am sure be will be glad to illlswer them, but technicn.! 
q u('stions we ought. to reserve for later. 

Mr. Forreslal, you have your statement and the commit.tec will be 
glnd to heal' it.. 

STATEMENT OF SECRETARY OF DEFENSE JAMES FORRESTAL 

Secretary FORHESTAL. ~11'. Chftll'mnn, if it. is not inappropriate 
and if T may be permitted to digress (or a moment from the substance 
of Ibis statcm('nt., may I say that I would like to join this commit.tee 
in their expression of profound regret at tbe death of your former 
ehaiJ'lllall, wllo was a gl'cni pntriot, an intclligent. nnd well-informed 
legislator, a great friend of lh(' armed scn'ices, and a very loyal find 
devoted fl·jend to all of us. If that is not inappropriate, I would like 
to hn\'e your permission to have that inserted in the record. 

Mr. SnOOKS. It. is certainly appropriate, Secretary Forrcstul 



597 


Secretary FORR~~STAL. And my sympathy to his family, in respect. of 
his memory. 

1\[r. VINSON. )'1r. Chu.inuan, 1 suggest. that. when lhe 1Iouse meets 
this mortung t.hat as many of the l\lembel"S who possibly cnll be on 
the floor to pa.y t ribute to 0\11' former oistinguishcd chninnun. 

Sccrclnry FORRESTAL. ~ rl' . Chuinnnn, in vuriolls recent. statements 
and in my report to tho Presi dent and the Congress covcrini:l th e first 
15 months of t.he existenc£' of the NnLiooll1 l\rililltl'y EsLnblishment, 
) have described the more important. sLeps lhn.t hllve been undertaken 
Dnd the accomplishments which hose been Ilchieved. 

From the outseL, the lInification of the cOlU'lr-nulrtini procedu res 
or the Army, Nfl"'Y, nnd Ail' Force has had a high priority ill the 
National :\lilitory EStnblishment because it. is a. field in which unifi­
calion is logicill and pnrticulnrly desirable, 

We hnvc discovered, in studying mOlly of the fields in which the 
Military Estll.blishment. operR.t('s, tlmt. unific'alion requires ca reful , 
pninstnklng study, ~ laj or problems of co mplexit.y cannot be solved 
Rnd unification Ilchi('v('d at the st roke of a pen, Unifying the Army 
ond Navy cou rt-mnrtinl procedures was no exception, H required 
concentrated hard work and WM n most diffi cult job, 

As you know, t he Articles of Wilr nud the Articles fOI' Lhe Govern­
ment of the Navy stem from itlwS adopted cady in the history of lhis 
country. From the beginning, the articles were mnrked by bas ic 
differences and t heir growth OV('l' the yea.rs reflected the varying 
customs of the s('n-ices. 

As a resu lt, the speeinl co mmittee which undel·took to dmft the 
Uniform Code of ;\ [ilitury .Justice enrly Inst summer found differences 
.in nomeuclature, orgrmiwtion , (unction and proe('(lure between the 
Arlides of War nnd Articirs for the Governmellt of the Navy. 

',"hile I om far from brin!! on cxpcrt in t.he field - having no legal 
bockground - I must. ndmi l. Lhtlt. when tho project. ~lol'led T was sure 
thnt the commi ttee wOllld find fl. considerable number of nreas which 
were not susceptible to uniform trC!l l melll.. 

It. is extremely gnl.ti fying L1Hlt the conunitlt'e ,·('(Iuced those a.reas 
to thr vanishing point, ilnd we now hn" c submitted to you a proposed 
code which can be uniformly applicable to all the nrllled forces in 
time of pence and wnr. 

Another problem Illced by the commitlee wns to devise a code 
which would insure th£' mnxinmm Ilmount of justice \\Cithin the 
framework of a milil!wy orgnnizntion. 'Ve nre nil nwnre of the 
nu mber of criticisms wbich hn ye been levelled l"\gll.inst the court.­
mnrtial systl'm over the ye!lI"S. 

1 do not believe it is ns brul flS it hfls be(,n pfdnted, nor ns good as 
some of its defendel"S rl oim. ~lany of the cl'iticisms have seemed to 
me to be without foundntion, but. many of them htln~ see med to me 
to be justified. 

The point of proper aceommod ntion between the meting out of 
justice find the performance of military operations-which invoh'ed 
not only the fightill$!. but. also the winning of wflrs is one which 
no one has disco\·cred. 

I do not know of flny expert on the subject-mili tary or civilian­
who can be said to have th e perfec t solution. Suffice it. Lo SIlY, we are 
striving for maximum military performance and maxi mu m J·ustice, 
1 believe the proposed code is the nearest tlpproach to tbose i eals. 
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Great credit is, therefore, duo to the Army, the Navy, and the Air 
Force and the members of the commi ttee who represented then 
Assistant Secretary Gordon Gray of the Army, Undor Secretary John 
Kcnney of the Navy, and Assistant Secretary Eugeno Zuckcrt of the 
Air Force. 

Prof. Edmund M. Morgan, of the Harvard University Law School, 
a,cted as chnirmfln , and under his leadership a. remarkable degree of 
unanimity was acbieved within the committee. I say "remn.rkable" 
because, in view of the kind and munbcr of problems before them, 
they arc divided on only three issues. These issues were submitted to 
me and the proposed code incorporates my decisions on them. Two 
other provisions have been incorpora.ted at the request of the Burea.u 
of the Budget. 

A project of this kind o[ neccssity rcpresents the combined views of 
a number of people, and each and every Pllrticipant partially com­
promised bis views on 0. number of points. Thcrefore, the proposed 
code is not t he product of one person, nor would it have all its present 
provisions if writtcn by one person or by one department. 

The Army, the Navy, the Air Force, t.he Const Guard, P rofessor 
Mor~all and J each support the many individual provisions with 
varymg shades of enthu-;insm, but the commi t tee agreed on all pomts, 
except to t.he extent J have ment.ioned. 

For tJlis reason, I t.hink the proposcd code should be analyzed as an 
integmted whole. On that. basis, it is my opinion that t.he code as 
set. forth in H. R. 2498 is well-designed to prot.ect. the rights of t.hose 
su bject to it Ilnd to afford more equal and uniform juslice to the mem­
bers of all the armed forces. 

I believe it does not interfere with appropriate military functiOlls. 
Since it. bas t.hese characteristics, I sLrongly urge your favorable con­
sideration. 

As you know, I am not. a lawyer and so will not at.tempt. to explain 
t.o you t.he details of the proposed code. Professor Morgnn has 
agreed to take up that burden on my behalf, and Mr. Felix Larkin of 
my stfdf can supply you with the techncnl information you may need. 

[f you desire testimony from the members of I..bl} committee, from 
t.he Judge Advocato General, or from anyone elso ill tJ\e Nat.ional 
Military Establisluncnt, t.hey are available at your call. 

Without taking morc of your t.ilue, I would like to conclude my 
remarks and introduce Professor ?.!organ who, as I have said, was the 
extremely able chairman of 010 committee which drafted the proposed 
code. 

Mr. BROOKS. Thank you Yery much, Secrelary Forrcstnl. We 
apprecin,te you r very fine statement. 

Now, if there nre no quesl..ions on mn.t.ters of broad comprehensive 
policy of the Secretary, the comm ittee will call Dr. Edmund M. 
Morgan, Jr. , of t.he Harvard Law School and also chairman of t.he 
co mmi ttee which fmmed this proposed legislation. 

Dr. Morgan, the committee is very happy to bave you appear bere. 
And, Mr. Secretary, we apprecinte you,r coming down here and 

thank you most kindly. 
Dr. MORGAN. Thank yon, sir. 
Mr. RIVERS. 1 (r. Cbairmnn, may I suggest t.hat :Nk Secretary 

Forrestal may have pressing business and that he be excused, unless 
he desires to stay. 
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).Ir. BnOOKs. 10.11'. Secretary, you may remain if you care to, hut 
if you 111\\'0 pressing business, it will be all right for yOll to leave. 

Secretary FonRESTAL. I will appreciate lhe courtesy of th e com~ 
mittce if they will excuse me. 

Mr. BnOOKS. Thlluk you, ).Ir. Secretary. 
Dr. )'Iorgnn? 
Dr. ).IOItGA N. Yes, sir. 
:\11'. BnOOKS. Doctor, before you begin your statement, could I 

ask you abollt how lonf; you have been working on this mcnsun)? 
Dr. ).!OUOAN. Yes, SII'. The working group begon some time in 

June I!.nd I began some lime in August. We ha\'c just colllpleted it. ­
just It couple of weeks ago. We had very numerous mcctlugs of Lhe 
committee f.'om August on, and the work group under ~Ir. Lnl'kin 
met a gl'cat number of limes while the commit.tee was not in session. 

The sessions of the committee would last froUl a day to 2 dn.ys . 
.Mr. BHOOKS. Thank you.
Mr. SlIoR'r. Mr. CIHurmnn, before he begins, I beg to bo excused 

because I have to appear before a subcommittee of appropl·intions in 
about JO or 15 minutes. 

]dr. BnoOKS. All right. 
:1\11'. VINSON. Aft·. Chait'mall, before we start ­
).[1'. BnoOKS. l\'[r. Vinson. 
)11'. VINSON. While our colleague from Ohio, i\[r. Elston, who is a 

-very able lnwyer, is not a member of the subcommjl,tee, I do hope that 
).11'. Elston will try to sit in on aU the meetings of the subcommittee 
when this bill is being presented. I would appreciate it as 11. p<'rsonal 
flwor if you will give the committee the benefit of your profound legal 
knowledge and sit in with the committee. 

~Ir. ELSTON. TllI:lllk you, ~Ir. Chairman. I will be glad t.o do so. 
~Ir. VINSON. And during the last Congress you were chairman of 

the legnl subcommittee. And I hope you will be able to nttend eneh 
one of these mectings and contribute to the country your valuable 
assistance with reference to the preparation of a mensul·c of tillS 
ehamcler. 

:\1 ... E),STON. Thank you, 1\[r. Chairman. I will be gli'Hl to do it 
whenever I possibly CI\l\. 

1\11'. BltQOKS. ).[1'. Chairman, we did nn able job, too, on thut bill. 
Doctor, will you proceed. 

STATEMENT OF PROF. EDMUND M. MORGAN, JR., HARVARD 
UNIVERSITY LAW SCHOOL 

Dr. l\fOIlOAN. ji'il"st I better thank you for the degree which you 
just confcl'I"od upon me. 

For this OPPOI'LUIllty to appear before you in su pport of IT. R. 2498, 
1 thnllk YOll pcrsonnlly find in behnlf oi the committeo which dl"llJtod 
it ilL tIl(' ]·C'quest of SecrctfLry FOl"l"estal. In the hope ofJ>utting before 
you in tliI' short('st ti me the essential features of the co e, I havl' pre­
pared u stntemcnt, which 1 regret to say is rather long, but which 1 
find impossible to shortell since the bill covers the entire fi eld of mili­
tilry justice. With yow· permission 1 shall read it. 

U . H. 2408 is the rcsult of all intensive study of tbe present sy!'ltcms 
and practices of the several departments or branches of the militilry 
forces, of the compluillts that havc been mnde against both the 
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structure nml operation of the (':-.isti ng mili tul), tribunals, of tbe 
e..XplflJHltions and IU1SW('I"S of the services to those complaints, of the 
various suggestions that have been made for modificntion or reform 
Ilnd of the arguments of rcpl"Cscntlltives oC the services os to the 
practicnbil it)' of ench proposal. 

In some IJ\slnnc('s we found helpful , informiLtioll concerning the 
practices of for(>ign milita ry establishments. Copies of dflt.a. compiled 
by tbe stuff of the committee under the direction of :\Ir. Larkinl 
assistant. general counsel, Secretary or Defense, have beell stlppiica 
for your usc. 

You will sec them here. n ere is fl. copy of it. So you CU ll sec there 
was really a lot of wo,'k done, even though you mlly concl ude that it 
d id not do very much good to some of our intellects. Bu t. certllinty 
aU the data hNc were compii('d hc['c find summarized, YOlt s('e. 

Our dircctive, which we clldcuvorcd t.o obey, ",us to crcnle n code 
t.hat. wou ld be applicnble to 1111 the a rmed forces- Army, Nltry, Air 
Force, n[\(\ Const. Gua rd; i\ code t.hat would OPOl'11tO uniformly for t.lte 
unifiod :\Iilitary Il:stablishment.. 

We 11Itve also tried to plimsc thc code in modcm legislative lllnguugo 
and to a.ITlltlg"C its provisions in ordNly SC(\UCIl Ce, so that it. would be 
undCl"Sta.ndnbl(' to ia.Ytncll alld to civiliull n,wyers as well IlS to men 
learned in military law , 

The eocil' is d esigned to supersed e (0) the Anicl es of Wllr including 
the ulllendments contninl'd in the Selective Service Act. of 1948, 
(b) th e Artic1('s for the GovernmenL of the Nnvy, find (c) th£' D isc ip­
linary Laws of th e COUSL GUOI'd, As you know, there arc at pr£'scnt 
no sepa['ute articles governing the Au' Force or th e ~lflrUle Corps, 

]( passed, tbe code will be the sole Slatulory authority embod.vu1g 
both the substolltiv(' and the pl"Ocedural law govcrning mil iln['y 
justic{' and its administration. Them will be thc same lnw und th e 
some procedure governing 011 persQ[lllei Ul the armed serviccs. 

Thnl th is shou ld be so is the settled conviction of most people 
und I beli{'v{' no Ilrgumcnt is necessary to d emonstrate its validity, 

In the same way that all p{,l"Sons in th is cou nt ry nrc su bj ect to th e 
same Federal IllwS nnd trinbl{' by tll {' same procedul'C in all F ederal 
COIII"ts, so it wi ll b{' Ul the armed forces, 

The ol"iginallrini of nn accused will be in fl comt of his own s('['vice, 
except in cel'laill ei rcumstoncc'l wh erc he is Il. member of a forc{' act ing 
jointly with tlllOLhcl". The deparLmentnl review will follow 11 sim iitu 
COUl1lC. 

Bu t the pl"Ocedu r(' b(' fore trio I, at the trial , and on rcyicw will b(' 
I.he SU Ill £, as if thc ('nse had occurrcd in cit il ('r of the oth er armod 
(or(' ('$. Th(' fillUII'C\' i('w 011 tho low wiU bo made by tho sume tribUlHlt 
for nll llH' OepUl"lments of the ~Iilit.a[·y E s tablishm (,Jlt. 

T Il(' obj t'etiv(' is 10 tnnke ('crtaul not only that justice call be done 
to the flccus(.'"(1 bUL thnl there be no dispnritics between the services. 
A tivilinn Inwyel" will hnvc no difii.cu lLy in conducting nny cnse at 
on y stagl' of th e proce('cling. 

You wil l doubtless consider each of the 140 orticles contained UI 
the eode find cOIllIJUI"I' it, hy cross-reference, with the corr('sponding 
provision in th{' Articles of War and th e Articles for the Go\'ernJUC'llL 
of tiJ{' :":avy whidl it supplants. 

JllIlSIllU<'i1 liS n Inrg<, portion of the cod e has its foundation in those 
t.wo Rln lu tcs, Ul muny ins tances there is very littlc that is ncw in tho 
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lmuorm code except the language. T here Ilro n number of provisions, 
however, which were lloL heretofore contained in either the Articles 
of Will' 0 1' the Art icles for the Go\'crnmcnt of the Navy und to wh ich 
you will probably wish to gi\'c special consident.lion . 

By 11 brief summllry of Ihe contents of ench PH!'!.. of the uniform 
cod e. s turLing a t the begin n ing, I can indicate to you J think lhose 
articles which firc incorpol'ltlious of prescnt.. p rovisions and pl'Ilcticcs, 
those which ilrC incol'pol'tltions of the amcndmenL of Ius!' year to 
the Articles of War, and those articles which 81'e new. 

Pun r of the code concerns itself with g:cllel'ui1)l'ovisioIlS which are 
usually found in modern )l<'nai laws. This pill't contains, ill additioll 
to dChnitions, thc gCIH'I'al j\ll'isdictional provisions of milital'Y law. 
T IJ('re is little in I his pnrl which is ('nti.rely !le\\'. 

Article 4. howevcr, is fl nOlewol·thy dlilllgC fo r tilt, J\t-my and Air 
Fon:(' in tiull it providC's !Tlnl , in CtlS('S wher(l nil ofIic(.'l· is dism issed 
by the Pr(.'sid{'nt without trial tllHI in t he ('V(' lI t he is Intel" (lxollcrflted, 
he mAy be r('stOI"('d to act ivo duty. 

Ad i·(·le 6 extellds to lht~ Navy lhe p rovisions IHlssed by the Congress 
at t he last. sessio n 1'C'q uil'ill!( assignments for duty of judge advocates 
anti legal officers to be suhjN:t to the apPl'O"fll of thr nppropriate 
Judge Ad"ocate Gruenll t1n<l rl'{juiring consuhation hy cOllwning 
authorities with stnlT judgo tldvocates or leg-al officcrs in mallers r('lat­
illg to the nd ministration of military just icc. 

P.ll·t II , which consists of tlrti('\es 7 through 14, cow'rs tll(' general 
subject of apprehension and n'Slraint. 1L is II('\\' only to the extent 
tiltH Ihe conflicting ddinitions of the terms used nnd lil(' differcnt 
pro("esses have bC'cn si lllplifi('d nnd Illilde mon' orderly. 

Attcntion is d rawn, specifica lly, to article 12, whid l t"onti uues the 
provisio n enuetNi by the Eightieth Congl·ess in cOlllwetion with CO I1­

{inelnC'nt of members of l l1 C' armed forces wi th e!l('my prisoners and 
elWIIlY Ilatio nnls. 

lJnit 111 consists of one artitlt" only~tlrticl(' 15- whi(' h deuls with 
nonjudicial punishmC'llt imposuble by commanding offieers. This is 
commo nly ('ali"d ('ompllny punishment in the Army, nnd punishment 
aL mu.st in th(' Navy. 

As you will notlc!' , th(' nrticic lists 1111 the punishmen ts now so 
imllosuble by both the Army and the Kovy. The pre!K'nt J1rtlt'tice of 
tll(' AI'my differs from Ihn.L of Ihe Nayy. Thc pcnnilted punishments 
flrc (1i1T(,l"ent. 

The Anny prllctic(' iJas been to imposc J('ss seVt'l'e punishment and 
to giw the accused nil option 10 de mand triol by court mflrtiol. 'I'hc 
Navy hns imposed so mew hat morc severe p('nnltiC's uml hus giVC'1l the 
t1("('used no opLion. 

T his d iwl"sily in 1)1"[1('11('1' is £lUI' to two f!lctors: (1) men on ship­
boan\ al'(' necl'ssar;iy in a (li fferellL sitmltion with r('feren('c to fr{'('(lom 
of motion nnd aYIliJahility of repiJlce ment lhnn mell ill ("flmp: (2) the 
punishmC'nt is impOSNIJll mast by the captain, und n summary court 
cOII~ists of uo inforior offi("er. while in tllf' J\t-my SUdl on incongruity 
in rtlnk b('lween It commilnding officer and a sumnHlrv court would 
b(' virlunJly unknown. . 

Thc committee concluded thnl these factors justified a difT('rC'nce 
in treatment. Cons('qucntly !lI"licie l5, firs t. subj{'cts the imposition 
of these nonjudicial penalties to complcte I"cgulation by the l'rf'sidcnt, 
and, seconci, giv('s th(l Sccl"etnry of each Depal·tmcllL discl"ctional'Y 
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power to put iLdditiollllllimilntions upon them find to prov1.de for an 
option to the accused to demand 1\ court martial. 

One further provision of interest. in this article is subdhrision (d) 
which st rengthens the present system of appeals (rom nonjudicial 
punishment. Itud permits rC\'icwing authorities not. only to remit, Lhe 
unexecuted portion of punishment., but to restore rights 1\(I\'crscly 
affected. 

Part. IV in its article 16 creates three classes of courts mnrtial­
gencrnl, special, and summary. These correspond to the present 
courts in tbe Army. The special court marlinl under present. Nnvy 
practice is cllllcd n summary comt., and the summary COtll't, is cnllcd a 
deck court. 

The chief difTCI'cncc from the present Army provision is the require­
ment lhn.t n. gc nerlll court shall consist of.at least five membC!rs and 
11 law oflicer. 

i\[ost of the nl"ticles consist of a rewordi ng and revision of provisio ns 
found at present in both the Articles of War and the Articles for thO' 
Govcrnment of tbe Navy, Article 17, howevcr, is new in that it 
provides l'ccipl"oco.! j'lll'isdict.ion of conrLs martiai. 

By its lerms, cae 1 armed force shall halTe court.-martinl jurisdict ion 
over 011 persons subject to Lhe Unifonn Code. There is thus provided 
authority fot, an Army court mflrtial to try cithel' its own personncl 
or the »C!rsonnel of tilt:' NIL",Y, the Air Force, or the Const Gunrd. 

It is fclL thnt tbis provis ion is occessru'y in the light. of unifiention 
and by virLue of the tendency to have militn ry operations under­
taken by joint forces, In8smuch as it is not possible nt this time to 
fo.'ccnst the different forms of joint operation which will tnke plnce 
in the future, the exercise of the reciprocal jurisdiction of onc ol'llled 
force o,'er tbe personnel of other sen'ices has been left to the regula­
tions o f the President. 

In this way a desirable flexibility is attained which will enable the 
President to prcscribe the t.ypes of operations in which reciprocal 
juri8diction WIU be exercised, 

You gentlelll('l1 are probllbly awru'c tha.t at the present time the 
Mili tary Ail' 'l'ransport Service is a.lrelldy practically a pC'rmanent 
joinL operation , with an Air general in charge Ilnd IlD admil'lll next in 
commllnd, so lhllt there is alrelldy olle joint opera.tion, 

Pnrt V, which has to do with the appointment and composition 
of cou rts mal,tinl , includcs nrticles 22 through 29, These fix the 
qualifi cat.ions of the persons who may convene geneml, special , and 
sununnry cow-ls and tho persons who may serve on courts Illnrtinl. 

.Article 25 provides fO!' tho service of enlisted men 011 courts which 
try enlisted men and follows the provision of Puhlic Lnw 759 of tbe 
Eightieth Conl,l1'ess, At,ticles 26 nnd 27 deservo specilll mention. 
The fOl'lllel', wlnch provides for a law officer Oil general courts mortinl, 
changes the pl'll.ctice of the N axy which hIlS heretofore hnd no judge 
on its cour ts, 

11 !llso ('i18l1ges the proct.iee of the A.rmy , which has had a law mem­
ber, in lI1nL this offi('1fl1 will now net solely as n judf!e and 1101. ns n. 
meml>t'r of thc court, whieh b('{'omes much like a eivtlion JUI'Y' The 
law officcr will 1101. r rtire with the court. 

,\rti('it, 27, which provides for the appointment of trial counsrllllld 
def<'ns<' counsel, dmngrs pr('sent. Army and Knvv law in that it makes 
it mandlltory for ea('h eoullS('1 before a genera) court mllrtial to be 
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either 11 jud~c advocate or 11 law specialist, 01' a p(']'SOn admitted to 
practice in tne Federal or the highest court of a Stale, and to be certi­
fied by the Judge Advocate GeuC'ra.i as competent. 

Heretofore, lawycrs acted fiS counsel only iI Liley were found avail­
able by the convening authOR'ity. 

Ami as you probably know, gen tlemen, the decision of tho command­
ing gcncntl tlS to whether they were available was held to be final. 

The commit.tee believes thnt the provisions of tbese two articles will 
tend t.o make the genel'n! COUl't martial a. more indcpC'uclcnt tribunal 
starred by compet.ent and cflicicnt lawyers. 

Part VI covers the pro\·isions governing pretrial procedun~ and, in 
tho main, the art.icles in this part follow present Army practice as 
prescribed in t.he I1IlH'ndment. of 1948. Tbe Navy prtlctiee of pretrial 
Investigat.ion is less formal thrlO t.hat. of t.he Army. Dy t.he new pro­
visions, both of t.hem will be t.he su-me. 

Port VTI, art.icles 36-54, eove l'S t.rild procedme and follows closely 
t.he pr('sent .Army I1ml Nnvy prncticcs. A good many of t.he pro­
visions, however, now makt, uniform a number of minor differences 
which havc heretofore ('xislcd. 

Article 37 continues t.he proyision passed by the Congress last year 
prohibiting unlawful inflUCIlCp. on till' actions of cou rts martial. The 
committee believed it most. desirablo to cont.inue this salutary pro­
hibition, which will do much to eliminate so-cnllf'd command cont.rol. 

Article 41 , which provides on(\ pref'mptory challenge of members of 
generalllnd spl.'cial courts, follows present Army practice, but changes 
Na\-y practice, wbicb hcr(·tofore had no provision for preemptory 
chalfenges. 

)\.lloLher cxample of uniformit.y is found in artide 51, \\"hich covers 
tho qllesLiozt of voting and rulings. As set out by the pro\TisiollS of 
t.ho article, t.he law oflieer now becomes more nCIHly all impart.illl judge 
in the manner of civilian courts. 

In addition to ruling 011 int.('riocutory quest.ions of law during the 
COurse of the trial, the litw officer is now requil'cd to instruct t.he court., 
on t.he record, before it rctir('s as to tbe e1emcnts of the offcnse and to 
charge the couz·t. on presumption of innocence, reasonable doubt and 
bW'den of proof. 

In IlI"licle 52, you will notice that the number of votes required for 
both COll\"ict.ioll and sentence have been made uniform for all the 
services. 

Part. VIll, articles 5.';-58, deals with sent.en(',es nnd has nothing new 
i.n it except an authorization to tho respectivo Secretaries to make 
regu lations for cnrryinl! into execution nny sentence of confinement 
in any corrcct.ionnl or penal insLit.ution under Lho cont.rol of t.he 
United Stntes. 

This wa.~ drnfted afLer consultation with the cOITectiollnl bmnches 
of the se....·ices aud its purpose is to make available Illorc adequate 
facili ties for rehabilitntion of offenders. 

Part IX., art.icles 59- 76, pro\rides lor lhe appellnte review of court­
martini cR.scs. It makes A litzmh('r of inno,'ation" in which ] am sure 
you will be intf'restNI. When Iho committeo tonsi(h'red the whole 
subject of appcllalt· review, it. found that Lhe present procedures of 
the Army nnd Navy differed widely. 

The Army system is exceedingly complex. To the review by the 
convening aut.horit.y and the bonrd of review, further review WIl.S 
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added last. yenf by Congress by a Judicinl Council composed of threo 
genel'lll officers. 

The course of rov iew for several types of caso is pninslfikingly 
spelled out. in the Articles of Wllr by reference to llnd in conju llct ion 
with t.he respect ive functions of a pPI"O\-illg and confirming authorities, 
ami is diRicult. fOl' the uni nit iated to diagriLm 01" understand. 

]0 sLudying this system, the Navy felt that it was wholly imprac­
ticable for its operations. The Tn vy system of rc\"icw, on the other 
hand , is ful' more informniulld, in the main, rests ultimutely with tho 
Secretary of the Nnvy. . 

Tt. pro\'ides n I'('vicw by the convening 8.uthority, It r('vicw in tho 
Offic(I of the Judge Ad vocnt(' General, and all ndditionol review on 
sc nlelll'£' by the llu1"(' llu of Presonnel ond by a s(,l1tencc rl'vi('w hoord. 
The oction of nil thcse agencies, howevN, is ad\' isory only. 

The Army thought this system unsuited to its needs. The CO II\­

mi LLec fclL obligl'd to devise a system that. would be IIsl' ful ond pl'nc­
t.ienl for nil sCl'viees, nnd would be consonant. with the plan of uni­
fi co.t, ion . 

In essenc<" the oppC'ilale ]·cview proposed in the Uniform Code is os 
follows: Thcrc is nn initio! re\-iew by the convening aULhoriby covering 
IIlW, foels, credibility of witnesses and n review of th(' sentenc<'. 

In this rC'spect. , it. is in ol! cssenlillis th e sume as the first. rcview 
p]·ovided nt the I)]"('sent. t.ime by both t he Army Hod the NIl\·Y. Inso­
far I\S the convening uuthorit.y has affirmed a finding 01' sc ntell('c 
against the accused, a review is provided by a board of review in the 
Office of the Judp:c Advocate General of the Department of which 
accused is a memoer . 

This board of rc'-;ew is a counterparL of the present boa ]·<1 of revicw 
of the Army. As the amendmeJlt. of 1948 provides, it reyicws t he 
records of t6e trial for law, fnelS, and sentence.. To this extent., thu 
Navy syst{,1ll is chang{'d.

Following this rev i{'w, the>r(' is a revi('w for erl"Ors of Inw by a si ngle 
Judicia l COUlwil , eomposed of three civilians. It is apparent. that. 
such a tribunal is Ilecessa ry to insur{' uniformity of interpretfl. t ioll and 
aclminisl]·ation t hroughou t the arllled serv ices . 

)' forcoY{'r, it is consistent wilh the principle> of civilian con trol of 
t ho firm('d forces that a cou rt of final appeal on the Inw s hould be 
composed of civ iliuns. With your permissioll 1 will now sto p to 
to spell out furt hcr the many details of t his system. 

I shou ld I)]"('(el" lo post.pone further explanation of it. until yOll tnko 
it up fO]'IlHllly on" in detai l. At t.his Lim e, we ean show you some 
chnrts of t.his system Ilnd its comparison to the presenL Amly nnd 
Nllvy systems. Thcy will, 1 think , help you lo visuulize the wholl' 
prob1em. 

P ersonllll y, l think I ('aJl explain it beU«]· wit.hout a chnrt, than I 
can wit.h Il chart. I su ppose that is because 1 am no st.ntistkilln , 
becallsf' whCllcv{'r you t ry to plot. a curve or moke a chnrt. I begin to 
get eonfu sc<i. 

1 think 1 elln explain it in language that. at any rate n lawyer will 
understand. 

Part IX nlso provides in article 70 for appellate cou ns<.>l to assure 
that. the parties will b(' adequntely reprcsented before t he boards of 
re" irw Illl<l the Judiciol Council. They s ball be appointed by the 
Judge Advocates Gcneral with provision for the accused to have his 
own counsel. 
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Article 72 providC's for ]wEl ring before t.h(' suspension of n. serious 
sentence can be YIl.Cfltcd. Both of these nrtieies nrC' tWW. 

Part. X covers punitivc article'S. lnlhe main, th(' pr('scnt punitiy(' 
Iwticll's of the Articles of Wur nnd the Articles fol' t.he Gonmmcnl of 
Lhe Navy are retnined. There nre, however, sevC'l'ni inll'resting fca­
t..UI'(~S of the prcsctlL puniliv{' flrli<'ies. 

In the iil"SL p lace, we hnv(' s('t fonh somi' gC'llf'fni pl"Ovi sioll s nonDflll," 
found in modern pennllllws find not heretofore ('onlnined in the Artides 
of War OJ' the Al'tic'\('s for the (ion-mme-Ilt of the Navy. 

Thpse <;on'!' the dl'fin i t ions of fl "principal," "nil necessary after th(> 
farl," "attempts to commit crimes," "conspirneies," nnd "solicita­
tions. " 

You will notice as yOli study the puniti\'(' nrlirl('s that. we han' 
consolidated a number of them in the sa me> fnshiOI! as we ha\'e con­
solidnted a number of other pro,"isions throughout the rest of the cod .... 

An example of this is the crime of desertion, which is now contained 
in art ide 85. The. sam(' materia l was hcrctoforC' found in Articles of 
War 28 and 58 and in At-ticles for the Govcmmellt. of the Nnvy 10, 
4 (pilI". 6), find 8 (par. 21).

In ilddilion, we h(l.\'C' made> specific several ofrenses which were 
prev iously punishable und!'r the general tlJ"tiei('. One of them w(' 
designate as "missing mo,·cmC'nt.," which is contained in Ilrtide 87. 

This is nn nggmvllt('(1 typr of nbS<'nc{' without leave and is designed 
to mei'L eonditions cn('ountC'red in "~orld War IT . The experirnce of 
World '\Tllr 11 indicnle" th nt n itugC' numbt'r of militiu)' PC'r80IlIH'1 
who WNe legi timat ely on lean· or who left wit hout pennisslOn ret.urned 
after their unit. or ship had moved or sailed. 

This misconduct. caused so much trouble that it. was felt Ol'ccssary 
to make it n subject. of a "pee-ifit, nrticle. Artide 10:'), entitled "Mis­
conduct. as Prisoner," is a lso new and provides for /Hlllishment of 
nnyone subject. to the code, who while in the hllnds 0 the enemy in 
time of war, either for the purpose of securi ng ffwornble trcatment 
for himself or while in £l. position of authority, mist rents others who 
nrc confined with him. 

You will recaJI that R number of instances of this type came to 
light. after the wnr. They justify the enaclment. oC this specific 
oif(,llse. 

'rile last part , ni\mcly part XT, contains n number of miscellaneous 
artidcs sueh 115 IhoS{' rC'gulnting the procedures before courts of 
inquiry, those providing fOI" Illlthority to ndministel· oaths, and for 
complnints against su pcriors, and for redt·css fOt' damage done to 
private propert.y by membC'rs of the Il.rmed fOI·eps. 

One important. conecm of the commiLteo th roughout. its delibera­
tions was the position of militnry com maml in the eourL-lllll.t·tial 
sysl(' m. Senehuy Forrestal, in his precept. to the committ.ee, 
instntCl('(1 liS to draft a uniform code, to be uniform in substance 
nnd uniform ill interpl'C'tnlion nnd construction, which would protect. 
the I·ights of persons subjet't to the code without undue interference 
with appt"Opriate mi litnry functions. 

11. was r('cognizcd from the beginning by the eommitll'e lh ue a. 
system of military justice which wns only nn instrumentalit.y of tho 
commander was as abhorrent as n. system administered entirely by n. 
civil ian criminnl cou rt was impractical. 
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We had before us, as T have lold you, studies made by vnrious 
committees in the past and also the testimony prescnted to this com­
mittee in the last. Congress. We were aware or the criticisms which 
hnd been made against tho court-martial system and the defenses 
t.hnt have beon pu t forward in its behalf. 

'Ve were convinced thllt. a Code of }dilitnry Justice crUIIlO !, ignore tho 
military circumstances under which it must. operate but we were 
equally determined that it must, be. designated to ndminislcr justice. 

\Ve, th erefore, aimed at. providing functions for command and appro­
printe procedures (01' the udministmtion of justice. We have done our 
best. Lo strike a fnir balance, Bnd believe that we have given appro­
priate recognition of ('ach factor. 

Because of the military nalme of courts martial, we lJave left the 
convening of !.he courlS, lbe reference of the charges, and tho appoint­
ment of members to the conunnnder. For the so mo reason, wo have 
preserved Ule initial review of the findings Ilnd Ule sentence by the 
commandcr. 

Uaving done this, we examined ways and mcans of ]"cstricting tho 
conunandc.r to his legitimate functions. We havo tried to provent 
courts martial from being an instrwnentality and agency to express 
tJHl will of the conunander. 

To make the action of courts martini and the procedure for re\;e\v 
free from his influence we have set up an impartial judge for Ule court 
martial, made it mandlltory that lawyers represent the parties in the 
general court-martial cases, required the commander to consult beCore 
and after trial with his stafr judge advOClLlo or Inw specialist, and 
prohibited him from either censurmg or reprimnnding the court. 

We have set up a system which resembles tho independent civilia.n 
court, but we ha.ve placed it wiUlin the frnm ework of military opera­
tions. At the trial and in Ule review of facts tile 1ll('1l who function os 
cOUllSel, trial judgo, and intermediate appellato judges wiJl be skilled 
in law and in militn[·y mattcrs. Thoy will be indepcndent. of command 
nnd subjcct to It supremo civ iliall lribunal on questions of law. 

I am aware that there are many schools of tJlOught on military 
justice, ranging all tho wily Crom those who sponsor completo milittll',Y 
control, to those who support a complete absence of military partiCI­
pation. 1 do not bcHovo either of those extremes represonts tho proper 
solution. 

In closing my formal remarks, I would like to state again-for whali 
iii is worth-Utat I strongly sllpport tho uniform code and urge its 
approvnl by the Congress. As Secretary FOlTcstll1 t.old you, there 
was a remarknble ullanimity among Lhe members of tho committee. 

'fhe code fiS submitted is not exactly what anyone of liS would have 
drawn hnd ho been alono find stnrting without precedent. Many of 
the provisions on which thcre was unanimity wero compromises. I 
support. all these unanimous decisions, and I also support tho decisions 
mado by Secretary FOITcstll1. 

I should be glad to try to answer any questions. 
~fr. BnooKs. Thank you very much, Professor Morgan. 
Now I would like to cn.ll on tJle Chairman of our full committee to 

present the qucslions he has. 
Mr. VINSON. 1 suggest that we go nround lhe room and let the 

othc.r members finish first. 
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Of course, I want. to take this opportunity of e:\llrcssing my grali­
fication at the work that the COllunillee has done to bring about n. 
WILfOl'm code of procedu.re and practice in the armed services. 
l lllnk it is 0. step that. should have been taken years and years ngo. 

And your committee is to be commended for Lhe outstanding serv­
ico that. you have rcndCl'cd in cnnbling us to have fl. bnsis to ennct. the 
law. I WIUIt, to thank you vcry much, Dr. l\[Ol'gllll, for the vnlun.ble 
sCl'vic('s you have rendered and the aid you havc given to the com­
mittee. 

Dr. ~IoRGAN. I thank you very much, l\1r. Chnirman. 
).!r. BROOKS. Thflllk yOll vcry much, 11 ... Vinson. 
1 would like to ask you i1 I mny put three questions, and then I 

would like to tum the qu('stioning entirely over to the commit.tee. 
The fu'St. one is tile reason for the new procedurc govel'lling the law 

mcmber. You touched upon t.hat., but. you did not. give the behind­
the-curtain rel:1SOnS why the change was made. 

Dr. i\lOHGAN. 'Well , t.he fundamental Jlotiou was that the law officcr 
oughL to be as nelll' like a civilian judge as it was possible under the 
ciJ·cmnstances. 

I may say t.o you lhat the I'eport. of the English eOlmniLtee--whieh 
I have discovered since we dJ·ew this code--makes exactly Lhe same 
kind of pro\-ision: lleretofol"C the English bad the same-and I sup­
pose they do still, unlil this r(>conull(>ndalion is !ollowed-systcm that 
the Army has had with the law member, haying the law member rule 
on interlocutory questions and then charge the court and go out. ,,-ith 
it. and act practically as a member. 

They bave now recommended-this commiLtee which made a \'ery 
careful st.udy of Lh e English system-that lhe law member now act 
in t.ho same way as tbo civilian j udge and that ho do nothing witho ut. 
t.hem. 

'l' hei l' nolion was lill'lt after be has once done what. a civilian judge 
would do be ought not to then go back a.nd try to influence t.hem on 
Lhe facts. And we felt. the same way. We felt that whatever in­
fluence that. judge exercised should be on Lhe record. 

The cha rge which he gives t hem 'will be on the record-everything 
that. he gives in open courl, will be on the record. '\1Wll they go back 
to deliberate they arc like a jury and there is no particular record with 
rcCcrNlce to that.. 

The law member, when he reLires wit.h the court, may make any 
kind of statement to them. And it has been stato<l-1 would not say 
on how good aut.horit.y-tbat frequently when he went back !.here 
why he said, "Of course th e law is t.his way bUL you fcl10ws don't have 
to follow it." 

A judge, as you Imow, tn t.he civilian COUJ· t, except in a very few 
States, tells the jury that they have to follow the law ns laid down 
a nd particularly the Inw which is in favor of the nccused. 

Your question was directed, I lake it, ~l1-. Chairman, to Lhe reason 
why we departed from the Army .system. 

Ur. BROOKS. Yes. ~Iy question was framed for the purpose of 
opening up tllat avenue of t hought. 

Dr. MORGAN. 1 sec. 
The Navy has no law offi cer. And of course the Army law officer 

now has to be a lawyer. Previously, t hat is previous to Congressman 
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Elston's bill, there wns no f<'q uirclllcnL thaL the law offiCl'r should be 
low-trai ned. 

And 1 think tho 1948 nmcncimC'nt required t.hot. he should be law­
trained. Du t he still cOllle1 go back with the court. 

Now the law ollie!'!' mo y bc('oTllt, sort of n professional juryman, if 
t.hey kepI.. I'cnppointing t il(' sa me person , lind (I S you pl'obitbly lmow 
the profes-" ionoi jury men 31'(' t he cOllvicting j\ll'ytnell usually. 

Jf you kept. gettillg 1h(' Slime jurymen nil th o lim!.' the number of 
COllviClions is vcrv, vcry muth grCtllel' dum if you get. a Jl (>W jury. 

:\11'. B ROOKS. 1)1'0(('8801', til(' second question th at l wonted to sug­
gest to you is the' r<:'fLSoni ng behind the changes in rt'fcr£' IlCc to com­
mond influC'IlCc. You ('o\'('rcd that in the lnst, pa rt of your statcmC'nt, 
but you did not give us t lH' rensons why that Wl1S Jl('cf.'ssury- to make 
til{' changf.'S, 

Dr. ;\IORGAN, ~n thf.' fil"St plncf.' , untiilhe Elston bill that was passed 
lilSt year, there was no statutory provision preventing tommand ill­
([m'n('(', As you probnbly ["(, IM'mbel', dW'ing til{' First Wol'id Wnl' 
the cOl1l1nilnding ofliecl' eould scnd the cllse bile!.: for rC'('onsidC'riLtion 
of nn acquitn!. 

And you proba bly rcm(-'mbt,1' Illso thllt wl1('n 110 ('ut clown tho 
s(-'nt(-'Il("e or wheLl 11(-' ordcred til(' whol(' thill!; set aside he rcpl'imnndcd 
the ('ourt, Also during nnd uftcr Wol'id " rill' ] I thcr{' W('I'C a great 
mony complaints, 

For instance, Gov(-,I'nor Gibson , of Yermont, was \ ' {'I'y wroth at the 
tr(-'ntmcnL that he hod I'e('ci"c<l liS n member of a courl martial, being 
culled in by the com mand ing offiC{'r and repl'imllnded, And when 
~ I r, Gibson lold him t hat hc WI1S a iaw"Vcr nnd thnt they cou ld uot 
tcll him how to decidl' cases, that thl' CflOicc was to get 'him ofl' the 
court 01' let him usc his conS('icnco on thc C8SC, thf'.y got him ofr tbe 
("ourt, 

So we werc surf' that you had to have soml' control OVCI' the I'om­
mnncl, And 1\11', Elston's ])I"o"ision spccifica lly for-obMlf.' any of t hese 
so-coiled ski n lettcl's 01' allY censure, of t he eOllrt fol' any of its actions. 
And we cont.inued lhllt, 

It has been suggested thnl. that is not suffieienl., that that doC's not 
o! itsC'lf prevent It. So WC' have also made the C'xl'rcisf.' of improper 
infhl C'ncc 1111 offellS<', 

We think also that w(' havo lessencd th(' command influence by 
making for nil lhe services th(' pl'ovision which was in tho 1948 bill as 
to tile exten t of rcview hy th e Judge Advocate General's Office; 110nl ('ly, 
that they can r eview fol' law, fact, and scntCl)(:I', so that thcy need 
flppl'OVe on ly so mu ch o f it us they think entirely jUSl.ified. 

Now the 'bo!l!'d of reviC'w in the Judge Advocnte Gel1c]"flJ's Omce 
will he far away from the scene of the commanding ofIkcl' who con­
vened the Court. Before that 1948 nct the Judge Advorate General's 
OfIie() could act only on questions of law and not on questions of fact, 

Now they cnll aet on the facts, 'Ye th ink thot a means of lessen ing 
command influence, And whf.'n it is a question of law, the ('usc then­
in the scvere cases-will go to the Judicial COll!"'i l, whi('h will be a 
civil ian court and, of course, entirely outside the influence of oily officer. 

I s tbat what YOll had in mind? 
l\lr,llnOOKS, Yes; that is exactly what I had in mind. 
The l!let question 1 wfLnt('d to present to ,rou is th e J udicial Council. 

Would you mind elaborating on that some? 
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DI' , l\[OnGAN. Yes. 
~Ir , KI LDAY, Would you mind telling us the section of the bill that 

covers it.? 
1\lr. SMAwr, Sixty-seven, 
Dr. ).IOROAN. Well , we pl'ovidc fol' it review by th is ci\'ilian 

au thorit.y, 
First, of COlll'SC, we hnvc the Judicial Council set. up in the :\lililnry 

Eslablishmcnl". The memberS of the {'ouneil musl" be civiJinliS and 
they tlJ'C appointed by the President. Theil' qualifications IIrc scI. oul" 
thcre. 

They have 10 be ndmiUed to practice before the Suprcme COIll't. of 
thc United Stntl'S. They nre ren ll y n military courL of lnst I'esort, 

Mr, JtJvEns. 'rhcsc tll'e th e thl'ce civilin.ns you nrc tnlking nbout? 
OJ' , i\ IOnoAt{, Yes; thnt is right. We bn.ve ('nlled il" n Judicilll 

Coullcil , using the lilnguagc of the Elston bi ll. II, is ronlly a su preme 
judicial militlll'Y com t anci it. i3 composed entirely of eiv ilia lls, 

Ji mu st have Ill. least thl'ce mcmbel'S . It mlly be that Lhc number 
would htlve to be gl'ellt.er if th e work proved to be loo heavy for three 
membcl's. 

They re vicw qu estions of law ollly, In the cases of deat h, whl'l'(\ 
thel'(' If! Ii <hmth sCIl Il'nCI', 01' where the sentenc(' aff{'ets n gelll'ra l 
Om CN, all IlUtomfttie r('vi('w is provided. In cas('s whCl'(, t he IH'nulty 
is ns mu t h ns n YCfU"S imprisonment, thC'1l you havc the eq uivnlell t. of 
cC'I'tiol'll.ri, ill t hl' ci\'ilinn ('ourLs. 
Be rol't~ th is Juditinl Countil and beforl' the boal'd of re\'iC'w, thel'e 

is provision for nppellate tounscl to bc Ilppoin led by th{' Judge Ad ­
vocalc Genel'll!. 'l'1ll'Y wiJI repl'('S{'nt. the GO\'cl'lunent uud t he 
defendant. 

They arc to be truined Inwyers, of course, So the ac('used will be 
represented on appeal. 

We limit til(' ('i\'ilin n COlIl't to thc I'c\·icw of qucstio ns of Ill\\,. And 
Imny say hCI'C, agllin, thnt lhc rc('ommcndatiOIl of th(' English (,01U­
mi t.te('- and we had no copy of their rcpol't. until !'ccently- is to the 
sumt'dTt·cl. 

Of course, the Engl ish committcc had recommcnded no int('l'Ill{'dinte 
review at. all, that is no autOllllltic r(>\'icw of allY coul'ts-martill l 
p!'o('eedin~, but. has I'('commended nn appetll to 1\ judieial body and 
t.hat. juditlfll body is eomposed 01 the pCI'Son who used to bl' pl'acticnliy 
the Judgc Ad vot'llte GenNul find his ussistan ts. 

Thllt. judi t'ia l body (·onsist.s cntirely of civil ians. The accused mily 
appeal to that. body on qll('s t ions of law. So that committee has 
reached nlmost. the sume kind of ('ol\c1usion thut w(' havc I'('uche(\, 
Thllt. was com posed of three civi liuns IlIIeI two milihll')' pcrso nn el. 

111', I)UHI I,\M. Who PIlSS(,S on the question of law '? 
Dr. l\loHoAN, Wby 1IH' judieial counci l would , That. is, the {,OUI'I" 

of 11lSt. resort would determinc wlH'thcl' it. \\'IlS il. qu ('stion of law 01' a. 
qu cstion of fllct.. And as you probnbly know, Congr('sSIllJlIl , il" is a. 
questio n of Illw whethel' lhere was any cv idell(,c upon whieh till' t!'ycr 
of fu cL could 1·l'll..'Wllnbly find Ii defendllnt, as in the {' iviliJl Il court. 

Undl'l' OUI' syst('m, they would not pass on the weight. of the ('vidence 
in the sense thnt they <:ould set. aside a finding OC<:zluse they thoue;ht it. 
was against tho weight. of the evidence. They could scI.. IlSlde a 
finding of guilt.y only in cnsc U1CI'C was no evidcncu­
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:\[r. DURHAM. Th('11 lIlt'Y would pass on luc question of law after 
the n.pp('ui was brought. lip to them, is that. right.'! 

01'. :\IOnGA~. That. is right. Tiley would pass 011 questions or law 
just. the way till' civilian court. docs. 

:\[1'. DURlIA.!.!. And every individual would have the right. \.() nppea l 
to this judicial body, is that right, on every conviction if you wll nted 
to cnrr.v it that. {"r't 

Dr. 1IoRGAN. Not ev('rybody. First, if the sentence is greater 
than a yCM'S imprisonment. and if the board of review nffil'ms that, 
then tho nccusrd mDy p('tilion to have it reviewed. 

Aud if the petition is like n cCltiOl'nri petition, he hilS to show that 
thcro nJ'C reasonable grounds for belief that them has been an CITor of 
law cOlllmitted whicu would be likely to prejudice him. 

~II'. 1\:1(,OA Y. MI'. Chninnan. 
MI'. BnooKs. ~II'. Kilday. 
i\lr. KILDAY. ])rofessol', 1was onlhe ElstollsubcommitLce but I nm 

not on this 0110, so ] want to ask you some questions. 
Dr. MOnGAN. Yes. 
1\11'. KILDA Y. 011 this provision. 
Dr. 1\IOHOAN. Yes. . 
J\lr. KILDAY. j ootico t hat you provide for the establishment of a 

Judicin l Council to consist of not less than three. 
Dr. ,XIOIWAN. Yes. 
MI'. KILDAY. C ivilialls. 
Dr. MOnoAN. That is right. 
1\ Lr. KILDA\·. What would yow' recommendation be on it? 
Dr. MOnGAN. Well, [ ..... ill hn ve to tell you that this is one of the 

provisions that Secretnry Forl'cstnl changed at the request of the 
Bureau of the Budget. You sec be sRid tbat in his slAtement. 

~11'. KILDAY. Yes. 
Dr. i\lOltGAN. It was le.!t doubtful with us. We provided for tho 

appointment of civilians. And we fclt that Congress would have to 
determine the Lcml: WhCUlet or oot they should go out with the ad~ 
ministl'fition, and so forth. 

~1.r. KILDAY. I think as good legisla.tive practice we would more 
clearly have to define til is offiee. 

Dr. 'MORGAN. Yes. 
I think the opinion of Lhe committee would have been, beCfl.use we 

CUllVflssed lhis-and certflinly it is my opinion-that these men should 
be appoin ted iu cxnctly UIQ sume way that tho circuit court of appeals 
judges firo appointed. 

i\11'. KII,DAY. During good behllvior? 
Dr. MOllGAN. During good bellavior, by the Presidcnt, wit.h tho 

consent of the Senate. 
MI'. KII.DAY. Now, I notice that you continue the ex isting system 

with reference to the review oC any case involving dism issal 01' dis~ 
ilonorllble dischar~. 

Dr. 1\IOItOAN. 'Yes. 
1\ 11'. KILDAY. They lUust automatically go to the bOflJ'd of review? 
DI'. ~.I0RGAN. Y('s, sir. 
?>. 1I'. KILDAY. nut that is not true of the Judicial Council? 
DI·. 1\ IOIlGAN. No, no , c.xcepL the pelition. 
~ I ... KILDAY. The com mit.tee specifically considered whet.her it 

shou ld be autolllil.tically sent to t.he board of review? 
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Dr. ~IOUO,\N. Yes, we did. 
~Ir. KILDAY. Now, we had a great deal of trouble with this sort of 

thing in Lhe last war, you know, uoder, I think it is nrticlc of war 
50~, whC'ro any judgment. of dismissal f,'om the sen'ico or dishonorable 
dischnrgc llutomnticlllly went to tbe board of rc,-iew, 

Dr. ~lonGAN". ThllLls right. 
:\lr.KtLDAY, I3ut. if t.he commnllding officer sllsp('ndcd that portion 

of tho sentence as to dismissnl or dishonorable discharge until he hnd 
completed his scntrocc, it. did not go to Ole bonrd of review. 

Dr. MORGAN. Right.. 
~Ir. KILDAY. So we found in many inslanc('s t.ho discharge was 

suspcnded find became finnl without. r('view and then the suspension 
was lift.ed and it was catTied out.. By t.his device the review was 
voided. 

Dr. MOUGAN. We plugged that hole. Whethcr tbo scntence of 
dism issnl 01' discharge is suspended or not, the cnse has to go to the 
\Joard of review. 

111'. KILDAY. Now, we had done that as to lhe AJ'my in OUI' bill 
lasL yenr. 

Dr. ~IOROAN. Yes. 
~rr. KII,DAY. And you cont.inue that as to nil of the sc rvices hero? 
Dr. MonoAN. 'flint is for all the services now, yes, sir. 
),11'. KILDAY. Of course, anothcr thing we bad in mind there is 

when you are trying an enlisted man who is probably pret.Ly \\,(,1\ 
broken in spiriL and without. much ndyice, and so on, he is likely to 
waive those rights. Thnt is the reason we wanted it to be n.utomntic. 

YOtl do not think that thil.t is true wben you get as high as the 
Judicial Council? 

Dr. )'lORGAN. We provide thn.t the counsel for the defense mal 
send a brief to the board of review if he thinks it appropriate. " e 
did not make it mandatory for fenr the board of rcyiew would be 
inOuenced by the fact that he had -not scen particular ('rrors and 
thought til('Y were not inpol·tant in case defense counsel did not 
write Il. brief. 

So if cou nscl for the dl'fcnsc thinks lhere are errors that the board 
of review oughLspecifically to hnndle he can send a brief up on it, you 
sec. And then before the bOllrd of rC"iew the soldier ca n dClllnnd t1l1l.t. 
appellate defense coun.sel be there, in tbe Judge Advocate Geneml's 
Onlce, and appeal" for him. 

And I suppose it would be on the advice of th e defense counsel 
whelher he would wonL to n.ppenl to thc Judicial Council, because 
they would covel" only quest ions of law. 

Mr. K ILDAY. Now, you nil agree that it should be only ques tiolls 
-of law? 

Dr. ~ f OnGAN. Yes, because we thougbt iL would hal"dly do to hnve 
the Judicin l Council do more thl1.o a court of criminal appeals ol'dinarily 
docs. 

Mr. KIl,DAY. \Yell , in my State they review the facts, too. 
Dr. MonOAN. They do In England, but they do not iu most States, 

sir. 
Mr. KII.DAY. That would limit it, Ulen, to a. finding that there was 

no evidence, pmclically, is that right? 
Dr. MonoAN. Yes. 
Mr. KILDAY. That would be fL question of la.w, that there is no evi­

dence to support the judgment. 
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Dr. 1[ORGAN. That is right.. 
r-.lr. KILDAY. And lhot is us fur liS it call go. 
Dr. MOIW.\N. If th£'ro ought. to hav(' been a di l'(>clt'd ,,('rdict. of 

Ilcquittal. thrll tht' Judicinl Council wauld hrty(> to bust the cast:', 
~ Ir. KILDA Y, So no matter how w('uk the cvidrllce, or improbable 

01' ilUpossibl£', s lilllh<,y could not touch it" 
01'. ),rOnG AN. Well , ~lr . Kild8y, there you gl't to the qu('Stion of 

scintilla ('viclc ll(' l' : Unless you come from Alnbnmn, Ih nl ill runs no 
('vicicncl.', Alnhllom still hns the s(-intilla rule, but pl'f1cticu lly ('VI'I'Y 
S tate in the Union has nbfludoned it. So you hllvt' to ho.\"(' m Ol'c than 
a scin tilla. 

]\1... \ ' INSON". ~"r. Chairman, T would like to fisk a ques t ion. 
1 1r. BIWOKS. i\lr. Vinson. 
]\1." V INSON. Pro £essol', I not(' with respec t to fll' t ie\f' 17, th e IT'eip­

l'oen l jlll"isdiction of co url S marlinl , that you leav(' thnl to n'~lIll1lion 
by I he Pr{'sid{'nt. 

Now, Lh{' Ihoug-h t is running through my mind , Why shou ld iL noL 
follow th e {'ommnnding officer? " "hell you hfl,v{' n join t OIH'nLlion 
and th e tbrce s('l'vict's fLl'C s{'['ving togctber, th o PI'C'sidcnL could prc­
scribe who would II n,'o authorit.y to conduct the comts marti al; that 
is, thc Army, Nuv,Y, 0 1' Air I"ol'co. 

Dr . l\IOIWAN. 'Illfl.t is rit;ht. You mCIlO who shnll bc appoin tcd? 
.:0.11'. V INSON. ThaI is I'i~ht. 
Now, why should it 1I0t say tha.t whcLl(.'vC'1' th{'I'(, is fL joint op('I'lll ion 

thfLt lhe l'('spollSi bilil y s houl!1 go to the conunanding oHi{'('r? YOII 
SN', yOIl arc writing n coo(' h<'l'(', that is a {'odC' of pro('(I(llIrl' fol' uni­
fOl'm jllsti('(', but it is going to be dependcnt in this install(,(, to 
r('gu illtiolis of tl1P Prl'SidCIII. 

Why s hould it nol he positin', to say that then~ should br I'('cip,'oca l 
authoril y, bu t it follows t hl' commanding OffiCN from w hatcver 
Sl'rvi('1' 11(> i!i in, 1"01' ill!itancc, if an Army officer is in command of 0. 

joint op('I'ntion of til!' thl'{'e S('n'ic('s, then thc Army has tt right. to 
condu('l th~ ('Qurts mlll,tini. 

Dr. .:o.IoRCA1I>, Thn.t is right. 
:-'fl'. VINSON, .Bu t. that is entin'lv I('£l to til(' discretion of the 

Pr('Si d('llt, ~ 

Now what. hnrm would there be to say that, th(' I'('{.' i procnl/'urisdi c­
tion is li ('(1 in with the ('ommanding officer of the bril1lch 0 S('rvi('O 
from whil'h he ('omes" 

Dr, .:o.fOIW\N, Thill i.. , you say (hft t thc commanding ome{'l' s hould 
d('tl'nnill{' 

1 11', VI NSON. \V('ll , it is whuteve!' senric{' he (,OIlll'S rrom, ThnL 
autollllttkn.lly wou ld ('ov cr it., 

D.., :\ f Oll(;,\N, or ('OIJl'Se, wc cont!'mplflt(,d t.hllL the Pr('s id('nt. 
wou ld so provi d~ WhN(' it wos impracti{'o\ to 11ft\'(, th(' ('OUlts mart ini 
composNI of th o 111 (' 11 of the servicc to which til(' orcllsl'd b('longs, 

Jt would b(' lInd(',. lhos(' cil'{'umsilUlces t hnl hc wou ld provicl(' LhaL 
the (,Ollrt mortinl might. b(' {'ompof<ed of m('11 of thl' othel' servje('!i, 

For illStnnc(', SU PpOSl' that you hod all ttdmirol in the Pacifi(' in 
t he :\Iilitfll'y Air 1'rllnsport Scn' j(,C. He is in eommllnd , li e wou ld 
ha\'c to appoint th(' ('QurL martial, would he not, of this mixcd outfit? 

.:o.fr, VI NSON, Thllt is right. 
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Dr. MORGAN. Now, is it. your idea t.hat it ought. not to be by 
general rc~ulation but tha t you should allow the commanding affic('r 
to dctct'nullc lhlll? 

::\r r. VINSON. TIl(' tommanding officer, of which branch of t he scn' ice 
he belongs to. Then lhe jurisdiction for the courts full undcl' tlUl.t 
branch of lilt' serv ice. For insUUlCC, if you have It jo in t opC'r(l.lion of 
tht' Army, Navy, and Air Fon'c in t he ).reditcrrancoll and if it so 
hnpPf'lls that II navaJ officer is in command , then til{' cou rt s martial 
of the. t hree se rvices fall under the NIH'Y' If you ha\'(} dow1\ in 
l)nnnmil n. joint, opcrntion of the thrc(' services and flll Army officer 
is in COIUllHlIld, thC'1l the court martial falls under the jurisdiction of 
the Army. 

Dr. ~loHOAN. J 8('(1.
::\lr. \ ' INSO:O:. It. is bns(>d upon the conunund of the joint. operat.ion 

Ilnd uot. upon the regulations of tho President. Because, you see, 
you aro runnin~ into this, if them is not somC' kind of restriction 80 mo­
whC'l'o: You might. 11Il.V0 il.. noised around tha t this Nn.vy boy is going 
to be cOUl't-martial ed by the Army 01' the Army boy ]s going to be 
courL-martialccl by t.ho Navy.

And yOll will begin to find out rather oal'iy thnt thoro will bo a, good 
dent of criticisms, with the boys saying: " You bettel' not get beforo 
the Army, the Army is going to be rough," 01' " You bettor not get. 
before the Navy, tbe Nu\'y is f:0ing to be rou~h." 

Dr. ~IORGAN. Well , if the Nll vy lad was tl'lcd by the Army cou rt-
martial tho board of rev iew would be the Nu\'"Y JAG. 

~Ir. VINSON. Tha t is right.. 
01'. 1101WAN. So you ha ve that-have we not? 
~ I r . HI VJ::1I8. Of course, yoululVe the same r ules of proC4'dure. 
Dr. ~ l onGAN. Yes. 
), 11'. JhV EItS. And tlw same training for tho boys. 
Dr. 11 0uOAN. Yes. 
~Ir . VI~SON. You ha ve the sa llle rilles of procedure, and everything. 

It. is completC'ly uniform. BUL it. should be positivC' as to when tho 
reciprocal responsi bility is imposed, and it should not bl' discrotionnry. 

). 11'. KILDAY. Do you noL ha vo this prllctical situation : The con­
vening authority has to be the authority who is there und who is in 
colllilland. 

l\'Ir. VINSON. That, is right, th e commanding officer. 
),11'. KI LI)AY. He is the only person who ca n COIH'cIlOt.he cour t lind 

prefer llH' chlll"ges. 
1\11". HIHItB. T IHlI.. is right. 
1\11'. ](1I.1},\Y. So in the naturc of things it is go ing to depend on 

who happens 1.0 be the over-lI1\ commander at the time. 
1\ 11'. VI NSON. But--
Dr. I\IOltGAN. Su ppose you do not have enough oHicers of It par­

t.iculnr bmneh to compose the court.? 
1\11'. ](IL I)AY. You hnvc no one else there that exercises th e funcl..ions 

of command fOI' this purpose. 
Dr. 1\10ROAN. :\11'. L.nrkin has conferred with the Navy and Army 

representatives on this particu lnr provision and 1 t.hink 1 will ask him 
whether ho call c1nrifj- lhat a.liLtlo more--­

1\ 11'. RlvEns. You (0 not provide for change of vellUC, do you? 
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Dr. :\loRGAx. No, we do not have any change of v{'nue. And we 
do not ha,'c allY afFida\'it of prejudice which is provided in the civilian 
courls to challenge 0, particular judge. 

:\ Ir. B IVEUS. I can conceive that maybe a Navy man would not 
want to be tried by U\e Air Force or vice versa. 

i\lr. LAnKIN. It is our notion, Mr. Chairman, that the services 
would continue to try their own people to the mlL'timum extent. 

In obsctYing the tendency or military operations over the last few 
years and those that. we can probably expect in the future, we believe 
that the tendency is more to joint types of operation. 

Jdr. VINSON. 'fhat is right. 
i\ lr. LARK IN. And on that basis we felt, even though we expect that 

each service would normnlly try its own personnel, that thcl"{' b(' 
provisiOlll so that each service cou ld try Ule personnel of other s('rvices 
who happen to be serving in isolntcd areas with them, so thaI. thero 
would bo an economy in the use of courts and there would be more 
o....pf>ditious trials, 

Wo could no t forccnst, howo\,er, all the diffel'en t types of possible 
join L operations in Lbe future, We felt, therefore, iL would be more 
fl e... ible to leave it. to Lhe rcgulntions of the President so Lhat when we 
cnme upon circumstances in which it was clearly pl'llctical to have the 
top comman<iN, whethel' of Army, Kavy , or Ail' Force, have juris­
diction 0\'('1' all of I hI' personnel of Ule other scrvices serving under him 
t hen the e ...ercise of that jurisdiction by the AnllY, if you will, over 
Navy and Ail' Force ill that. drcumstance would be confl'J'red, 

But we did not fed it pracLicnl to provide automntically in advance 
the jurisdict.ion to the top commander because we just cannot forecast 
the composition of the joint forccs or joint opern lions which may take 
place, 

I think this e ...nmple might help. Take tho invasion of Europe, in 
which Genernl Eisenhower was UlO top commander, 1I we pro"ide 
Lhat the servi('(' of the commander of the joint operation have courts­
martial jurisdi l lion nnd mn.)' not tl'Y any Air FOl'ce 0 1' Navy men in 
that whole operation, why It wou ld have been a provision Ulnt was 
ullllecessary beca.use there were plenty of Navy perSonnel there, 
that is tJlere were plent.y of appropria.te naval ofhcCJ'S who cou ld 
convene COUl' ls wit hin that. whole big operation, Thel'O is no renson 
why they should 1I0t, fo llowing tho idca Lhat each service will normally 
try its own porsolUH'1. 

Now, thore may bo other Lypes of joint opera tions which we just 
cnnnoL foresee at Lhis mi nu te III which it wiJJ be entirely appropriate 
fol' one sen'ice Lo exercise its jUJ'isdicLion OVOJ' Lho other serv ices and 
thC'!'o wi ll be OUICJ'S ill which It. is no L necessary. 

Wo fo il. , when they come up nnd when we cnn apprtliso them, at that 
Limo wo can give the right to exercise this jurisdict.ion over the other 
services to the IOnjol' sNvico or the top commandoI' presonL. 

B ut to givo iL on a blanket bnsis when in some instnllces iL is not 
necessary may croate intcrscrvice pro blems there that. we just could 
noL foresee. 

Now as Professor )' forgnll Slated, more pel'mancnl operlltions by 
one service are coming into be~ which arc partially staffed by tbo 
pefSOlUlel of several SCl'vices: ~IATS, fo l' instance. And I quite agree 
that we ought in the near future spell out just. what reciprocal juris­
diction should bo provided for them. 
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But it is l)rctty much It cfiSc-by-casc basis, I think, with the id(,fL 
that we ought to have cilch service u-y its own people' in the Illain, 
und we just left it in this form. 

Mr. , rtNSON. What. you have sflid, ~rr. Larkin, would almost. pcr­
s\l!ldc ffiC' that you do not nc{'ci the rcciprocai})rovision, if yOIl nre 
going to hn vo each service trying its mell. I would visualize it, from 
R unification stnndpoint, with one commanding officer being responsi­
ble for the wholt' opera.tion, that he should hnve the right. of courts 
mortinl on 011 serviN·s. 

I( you nre not. going to carry it Qut, what is the lise of putting it in 
here , Own? If you nrc going to continue to have ench s('rvicc cou rt. 
marlin I its own men, theo you do not need anything wilh respect to 
courts martini rC'ciprocnl ju risdiction. 

Mr. L A itK IN. I think it is desirflblc, :\ tr. Chni.rman, that rflch service 
try its own m<.'n. I think thn,!. will tnke plncc in most cast's because 
t.lICY usually are sel'vi.ng wiLh a sufficicnL lIumber of their own services 
and it is entirely feasible thltt Lhey do so. 

MI'. VINSON, If t,hat is (nH', whft\.. is th(' \lse or pulting it in Lhis 
article 17, which is a new nrticle? The theory or it W(l.S to bftve n uni­
ficntion. Yet yOll nullify it in the next breath. 

;"Ir. LARKIN, Well , the idC'a was t.o mllkc sure lhnt we do hove lh i~ 
statutor~' jurisdiction st'rvicc-wide , but I do not think we tHO quite 
in a posllion at this mi.nut(' to say lhat in each nnd ('\'('ry instanC'{' in 
every placC' this r<.'ciprocnl jurisdiction shou ld be and can be exer­
cised by thC' top commander, I do not think it is quit(' necessary, 

Tho tl'ndcncy-nnd I am no mUitnry rxpcl't-T think is for morc 
and more joint operations nnd I dare say by the time we have- ir we 
ever do- complC'tc joint, oprmtiolls 01· whcre cy('ry operation is a joint 
one, thell we hnv(' ti1(' aUlhori ...)' fol' one COUl't, sayan Army COllrt, to 
t.ry lhe personnel of the other services, 

And t11(' right. to ('xel"('isc tbat Iwthoritv at thai time will hc con­
ferred by Ihr PI'rsid('ot. We wanted to ·mnkc SUI'C that we got the 
statutory authority in the first place. And we arc not. just Sllre of 
tbe ext.ent of the exercise of ii, at this moment. 

We reel the exercise of reciproC1l.1 jurisdiction is an evolutionary 
maller, 

).[1', BROOKS. Mr, Kilday wanted to ask a qu estion, 
J\ l r, KII,DAY. UndC'1' existing Articles of War, as to persons serving 

with troopR in thr field, even civilians are subject to court. martial? 
.Mr, LAIUON, That is l'ight..
Mr, KIl,DA Y. Now, IIIWO tbe c-"'{isling Articles of War spelled out 

itbat if a Navy mnn hnppenecl to be in an Army theater he wns not 
sllb jeet. to COllrt mllrtinl by tbnt service, even though a civi.\iall would 
bave I)('en? Would h(', hove to be turned oyer to tho Nnvy? 

M r, LARK IN. 'l'hat is correct, MI'. Kilday. There is one provision­
n the Articles of Wilt' Lhel'e i" [L provision thut when Illfll'ines nrc 
delnchrd and srrving with tho At'my thoy then arc subject to the 
Articles of Wnr, 

It is more or less of a p('rmonent detflchmcnt. But. that. is the only 
provision in the present statutes of any reciprocity at nil, The 
Army CfllUlOt try a Navy man or an Air Force man now, find vice 
versa, 

1\ l r. KIf,DAY, I have never had the question come up, but knowing 
so many oivilinns who served with the tmops in the field that wore 
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convitled by court mill'tinl ill tLe lilst wllr I was just wondering
wlwthel' Lll('I"{' was il Jlrohibition them. 

~II'. BROOKS. ~JI'. 1<:1':;(011. 
~lr.~~1.8TON . .I can SCI.' ~ good many reasons. why it might be advis­

able to honcUt' thi.. by I'eguln.tions rather than write i t specifica lly 
in tho Ittw. If you had, for cXilmp!c, a naval cOlll1ll8nd('I' in chnl'b"e 
of nil nl'Cfl. iL might be that. a part. of his com mand would consist 
cntil'({V of AI'my mell. 

Dr. l\lORQAN. Thll.t is right.. 
1\ 11'. 1~ I,sl'ON. 'J'hnt Pfll't of his command may be for removed 

from his hcudqunrtC'I"S. 
01'. l\ I OIWAN. Yes. 
1\1 ... ELSTON. If tho Navy Ilfid to try the Army men, b,v Army 

personnel bccllus(' IH' WilS in OV(,I'-1l11 command, it might !'cc/uirc tho 
moving Il rOUIl(1 of it gn'nt Illflny Army persollllt' l to serve on l ie COlli'''' 

l\!J.. LAItKJN. Y ('I1. 

Mr. ~:1,81'ON. SO J Cfin s('c whC/'c it might bc ndvisabl(' for Lho 
Presidcnt. by I'egulations to lll1ndir the matter. 

DI'. i\10nGAN. I think Lhnt wus the "icw of thc sCl'vices when it 
wus discuss('d with the r('pn.·;;cntlltivcs of the SCl'vic('s, that. the only 
pl'acticlli WIly to d o it. WfiS this wily. I acquiesced because I know 
noth ing about the opel·ations, you sec. 

During World Wfll' J, J \1'1lS :'flfely cnsconced in il ('hiliI'. 
~ l r. gI,61'ON. \rell, Profcssor i\lorgltn, I think t,hut you ond your 

('ommilt<.'l' hflvc dOIl(' an ('xccll('nt job. I han' not bad a chflll('e to 
rcad tho bill ('Me fully, but. 1 know that you d('voted 11 gn'llt. delll or 
time und ilU(>lltion to it and J think you were reaching out.lllld tryiug 
to g(·t 011 th(' infOl'lllation thut. would be helpful. 

And j think it is pal·ti('ularly (:ollullendablc thllt you used OIlC of thu 
members of Our stllfT in your hearings. ~'I'. Smal'L, as T understand 
it,sat. with you us on obsel'vcr of tuis commit.tee on many occa.sions. 

Dr. ~ ' onoAN. Yes. 
~ ' r. El.STON. And I am {Iuite certllill he was helpful to you. 
I think YOli ha\'(' apPl'Olleiwd this subject ill thc right nUlIlIH'I·. 

Now, liS I 1I11r1cl'stilnci it, a man tried in tlie s('rviec toelay is rC'llll.v 
givl'1l mOr(' of 1111 oppol·tunit.y for the r(>vicw of his C!lSC than a l'i\'ilillil 
who is tried in the ('ivililln (·ou l' lS? 

01'. ~ ' OItOAN. Very mUf'h mOrC. 
~dl' . I<:LS'I·ON. Ami" you IlIw(' nol complct("y divorced ('ommaud 

influ(>I1C{' bC(,IH!s{' the (,ommunding officer still has the opportunity lo 
rcview u ('Il,S("? 

Dr. i\lOltG/\N. Yes, Sll·. You sec, I h l~ comlllamling offiecr cun do 
Illlylhing in fuvor of tht· Ilc('uscd. lie cnnnot. do filly thing Ilgninst. 
the n.ecIIsNI. 

)\ ]1'. 8u;l'rON. That. is right.. li e could not, for examplc, incrCIlSC 
the p£'llulty. 

Dr. )\loltGAN. No. he can not.. 
~'r. ELS1·ON. But he couid d('crCtlSe it.. 
Dr. ,\ IOUOAN. II I' CUll decl'cuse it, yes. 
~ I I'. EI'!;1'ON. JIl' could set. asid(' cntirely. 
Dr. ,\l OII(MN. Yes. And he could set. asid£' a part. of the findin~. 

01' he CUll bust it. {Ol' nlly reason. If he thinks the COurt. martial IS 
spoiling n. good soldicr, fOI' ('xllmple, nlld he wonls him back, he Ciln 
bust. it-to usc Ih(· Rcguitll' Army term. 



617 

MI' . EI,STON. li e ca n send it back for 11 new trial, CRn he not? 
Dr. t>. IOnG."N. li e Cl1n send it back for a ncw trial, except wher~ 

there is not sufficient e"id('nce in the rCCOl'd to sustnin n conviction. 
MI'. EI,STON. N'ow, if the accused is not satisfied with llle com­

ma nd ing officer's fina l decision, as 1 understand it, he call appen l as a 
matter of right to thc board of rC"ie,,-? 

01'. ;\ IOItGAN. Well, it gocs up to UI C board of re,,-iew for a ny 
affirmation, anything that is uflirmed against the accused goes to the 
hoord of review in a general courts martial. 

;\lr.EI,sTON. 1\0\\', the board of rcvicw can seL aside coses because 
it is ma nifestly R.rninst tbe weight of the evidence? 

Dr. ~dOIlGA N. 5 h, yes. They review the Ifl.\\' !lnd fac ts, as YOU I· bill 
provided, judge Llw credibili LY of witnesscs, find SO on. 

:0.11' . I<; LSTON. By lh(' timr you get through all of those courts there 
is I'enlly no rCll.'lon for th e Judi ea l emlJle il to r{',·i('w flllyt hing except.. 
quesLions of law. 

Dr. 1 10HGAN. Yl'S, tlUlt.. is Lhe way we fccl lLbout iL 
1 11'. ELSTON . And t.iul l.. is CXflCtly what a United Stfltes circuil.. 

cou rLof appenls wou ld do? 
Dr. ~IOIWAN. Exnctly. We followed olong lhot line. 
M r. ELSTON. I would lik e to !lsk you Ihis queslion. I think it was 

sincC' yOu co mpleted your heurings that !l ('118e has been d t'cidC'd by 
the SupfC'llle COUft, of the Unit('d Stn tes. 

D r. 1 10noAN. The Hirsch berg CI\SC'? 
1\11'. Eu!'roN. Yes. To the effett. thaI, It person who hos lefL the 

servicc, Ih ul is, who hns been Sepfll'!Ht'd from lhe s(,ITi('e, CUllnOI. b{' 
I"ied subsequC'lI tly by it mi litary (.'Ou r l.. for an offellse com mitt('d prior 
to sucb sc pu l1ll ion . 

:0.'11'. KI LDAY. Evell though he hus rcenlisted ? 
~Ir. J!:LSTON. En-Il though he Iws recnlistt'd. 
Dr. ;\ IOIIGAN. That is r ight. 
~ Ir . E LSTON. 1\0\\', you have not anythi ng in you r bill (.'Ov{' ring 

lh at.? 
Dr. ;\ IOHOAN. 011(' lhing we havc flbout..th lll.. is in the cusc of d('$('r· 

Lion . If II(' hos dcsertt'C1 in th(' enriier service, t h{' n th e fuel. that he 
has bec ll dischuI'gNI from a lall'r sC'rvice docs not d('prive the courl.. 
of ju risditlion. 

~\l,.. E,.STON . Y cs, li e moy IHl"C evcn commi Lted f\. murder 
within 3 d llYs of his s('porntion from the' 8(' rvic('. 

Dr. MOltOAN. Thu t is r igh t. We hove not covered thllL. 
ML ELSTON. Ji {' rc('nlisLs lind cannO L be tri('(1 for it,. 
Dr. MOIWAN. That. is right. 
t>. lr. ELSTON . .I !,hink this comm il..t{'c can write so mething into the 

In.w that will tukl' cllrC' of thltl.. ridiculous s itualion. 
Dr. 1101lGAN. Of COUliOf' , th e Supreme Court put it 0 11 the basis of 

the in terprl.'lfl.tion of the prcSCIII.. statute, IlS 1 1'l'tncmbcr iL, Ilnd thilt is 
lhat Congress d id not intend to Inwe the jurisdiction exercised over 
the mfln n£t(' ,· he had o llce b('cil dischorged. 

111'. EI.STON. Well, J do nOl th ink Co ngress e,'el' intended anyth ing 
of the kind. 

Dr. M OnGAN. 1 know, bUL thllL is whllt they said. There was not 
anything in tho slotule which slwed t he jurisdi<:tion, and , of course, 
they interpreted it thnt wuy. 

Mr. ELSTON. Another (Iucstion, Pro Cessor: Is any provision mndo 
for reviewing, we will say, World War II cases? 
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Dr. )'lonOAN. No. We have not. wuchcd that. This is pro­
spective. 

~Ir. ELSTON. No rC'fCl'ence to that at all? 
Dr. ~tOIlG ,\N. That js right. This will be prospective. 
~ rr . EI.,STON. Is El separate Judge Advocate Generul's CO rJ)!; set up? 
Dr. ~ l onOAN. No; we IUL\"C not touched the corps proposi tion. 

That. \VilS not in our precept. We have not. done anything wi th 
Tr£el'oller to whnt you passed concerning the corps in the Army. We 
do not. touch that. T hzll was a pilrL of the amendment to the Na­
t ioual Defense Act. 

Mr. E •• STON. I scc. 
Dr. MOnGAN. We did not touch that.. 
The N IWY of course bas no separate depar tmont, as you know, and 

the Air Force follows the Navy prnelice in Lbat respect. 
Mr. LAnK IN. They bfl.\·c n D epa rtment. 
Dr. !>. f OltGAN. Do they have now? 
l\1 l'. l .JAHK IN. Yes. 
D I'. ~ I ORO,\N. Well, the question is whether you thi nk a sepnrnto 

corps should be set up in tho var ious scl·vices. That. is tho poi n t.. 
And as r understood it, t he E lston bill inserted t.il at provision on tho 
ground tLaL thnt wus tho only effective way of slopping commnnd 
con trol. 

],,'11'. V I NSON. But that is noL dealt v.r:ith at aU in thiS! bill? 
]..11', I ABKIN. No, sir, 
DI', l\IOI(QAN. No, wo have not derut with it. 
111', BnOOKS. 'flulL wou ld require additional legislation? 
Dr.l\ l onoAN, TIUlt. will require additiona'! leO'islation, ....cs, sir. 
111', ] i;L8TON, It wou ld not require odditiona11cgishltion as far as 

the Army is cOllcerned. 
Dr, l\(OBOAN, No, sir. 
1\ 11-. ELSTON, It is rurendy pI'ovided for in the Ia.w that was passed 

by tho Inst session of Congress. 
Just ono other qUl'stion. May I ask what !..hese other budgetary 

objections were that. t he Secretary rt"ferred to? 
Dr, i\ IORGAN, What. objection did they have? 
:'.11'. El.S'roN. Something about the B udget Buroau objections. 
Dr. i\10BGAN, Well, the first objection WilS the one thnt. I suggested 

to you. '1'LlOy tbought that OUi' proposal that the appoiounent by 
tbe Judici/lJ Council within the D epartment I'ather than by the 
Prcsi(\cnt \VIIS one that. they could not pass. 1 do not know on what 
basis, 

Mr. Forl'(>stlli thoughl t hat lIwL objection might be well taken and 
thu.L lhe appoint ment ought t.o bo made by the Prcsident., And as 
I t.old you bere, l Ill!I'ee \\"ith :\.rr, Forrostnl's decision on thut.. 

MI'. J~J,S"ON, I ogree with his decision, bu t. I , for the liCe of me, 
cannot scc whut tho Buren,lI of the Budget. has t.o do wilh writing n. 
mi litary jusli('1' codl'. 

DI', )[OIWAN, 1 am n layman, r could not scc it. But 1 know tiJat 
thllt was one ot the queations t.hat th0l' raised and Ali', FOl'l'estnl- ­

~ I r, HIVJ;ltS, Like :\11'. lGldu.v I ha( the honol' of sitting uncleI' our 
dislingui!'hcd chnirmnll, the gl'ntle lllnil from Ohio, flnd from whnt I 
heard thi~ morning. I nm glad to sec that tho biH which Olll' committeo 
reported out last yC'ar hud sudl a. IU I'go approbation by your group, 
oven though we had the complete opposition of lhe Army nnd they 
brought the Itu·gest. guns they had, of all caliber, to oppose it. 
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But we had then the dctermintllion, which this committee always 
has, to do t.he right thing and I believe we did. "-0had the American 
bnr behind us and we had the judge advocates from every place you 
can conceive ot 

And with t.he set.t.i ng up of independent training foJ' the judge udvo­
calc and t.hat. separate set-up ",way from the chain o( command, find 
so forth, it. seems to me as if this could be cnlled the E lston bill as 
amended. 

Dr. ~10ROAN. ' Yell, I nm not prepared to deny it. 
~Ir. RlvEns. And I do recall tho subsequent. history of the bill, as 

it w('nl over to the other and lesser body. 
We had to eV(,1l go there and bring it. out. To bring credit Lo my 

friend, :\fr. Elston, it was opposC'd over tl1(,I'O ev{'n by the t hen ehuil'­
!Dall. So 1 om glad yOli brought it, in nnd I can fi.8SurC you- ­

~'rr. BnooKs. 11tl,Y I interject, this t.hought.: I WIlS also u. member 
of the E lston COTnlllltt('e. 

Mr. Rlv~ms. That. is right, the ciHlirmlln was II. vcry impol'tont 
Inmnb('r.

So the old soying comes to li fe: "As long IlS the light holds out.. to 
burn, it is tim~l for the vilest. sinner t.o return." 

It mnkcs mo feel that. the Army hns come back and is now helping 
us, nnd evcr'ybody is hIl.PPY. 1 do believe from your say-so this is a 
good bill , nod it. !Hokes me feel good. 

And I nm going to stop wiLh this stntement: You established you r 
record from the vcry beginning nnd whate"cr the cou r·t says gocs down 
on the record so it can be appealable, 

Dr. r-.rORGAN. That is right. 
).rr. nIVERS. And it is Ii good thing . 
).11'. BROOKS. .r-.lr. Anderson, do you have some questions? 
~II'. ANDt:l!soN. ~Ir. Chairman, I have a couple of qucstions which 

I wish to !lsk, but T lUll afra id time will not permit loday. I was 
particularly inter·csted in this suhject of enlisted men serving on a 
court martial and it might. become rllther invoh'ed before we get. 
through with it. 

).[1'. BnOOKS. Professor, could you be back in the mOnling? 
Dr. )'101WAN. Yes, sir , if you desi.-u. 
~ [r. BnooKa. Just proceed, nlltl then we can 1I1ke up tomorro\\' - ­
r..lr. VINSON. I suggcst, :\fr. Chairmtlo , we take a rec(>ss now and 

nsk the professor to eOllle back, and we will have othcr witnesses !ts 
wcll t.omorrow. And I WOllld like for the committee to have the 
benefit of the professor's opinion on theso sections us we read the bill 
a liLlio bit later on. 

And J t rust. we will t.ry to expedi te the hearings so as not t.o incon­
venience the. professor vl'ry much. 

So, l\ fr. Chlli rllloll, T Sl1g:g-cst we take a recess now until tomorrow. 
r-. fr. "BnooKs. Bl'fol'e we do thIll., r..tr. Chnb'Jllan, mlly I say t.his: 

Our able fltllfT membcr herc has IlftJHled me the names or"the witnesses 
t.omorrow. \\'c nre going t.o have Professor i\ [orgnH lind r..lr. Arthur 
Fanner, of the '''nl' Veterans Bnl" Association; Mr. Richa rd Weis, of 
New York County Rar Association; ]\[r. Fred Bryan, of t.he New York 
City Bar Association; and r..lr. Fmnklin Rit.er, of t.he American Legion. 
They will all be hero tomorrow as witnesses. 

\\+e will then ndjourn unt.iI tomorrow morning ot 10 o'clock. 
0'1lCreupon, at 12:45 p. m., the commi t.tee adjourned until Tucs­

day, March 8, 1949 Itt 10 0.. m.) 



UNIFORM CODE OF .\llLlTARY JUSTICE 

TUESDAY, MARCH 8, 1949 

H OUSE OF REPRESEN'I'ATl".:S, 
COMMITTE),; ON ARMED SERVICES, 

SUBCOMl>ITTTJ;; .~ No. 1, 
lI'a.shinyfQlI, D. O. 

The commiLtcc mel. at, 101\. m., H OIl. Overton Brooks (chainnnil of 
Subcommittee No. \) presiding. 

1\11'. UltOOKS. The commillco will come to ol'dcl'. 
Yesterday, when the eOllllni Ucc adjourned, Professor ~[orgtln was 

R witness testifying nnd 1'10 ndjourncd to heal' him tacitly. I under­
s land , though , PI'OreSSQI' ). iOl'gon, ihnt you will be in Washington and 
wou ld be twaiJablo at, 11 lalcr dale and Ihnt some of the witnesses who 
arc hel'o todny nrc from dislan l, poin ts and have rClllllillcd OVC I' llnd 
have to go !Jack to theil' ['cspcclivc homes. If t ll('I'c is no objection 
Illld il is nil ri!!,'ht with Pl'OreSSOI' )rorgllO, I would like to proce('d to 
take their slat('ments and t hen we eun go back, unless the co mm iLteo 
objecls to pussing him ovcr. 

~ f l'. ANDEUSON. r had sevcl'lll questions tha I" I wanted to ask 
Professor :\ Iorgllll, bUl if it is not inconY{'niencing him 11Ild he will 
be here then it IS p('rfcctiy nllright to hear the oth{'1' witnesses. 

Dr. ~ r onOAN. ).11'. Chai rlllan, T haye to leave this eveni ng, but. I 
will como back at. any lime th{'. committee wants me. 

~[r. AND~;m:;ON. The point. is I do not wunt to inconvenience flllyone 
and if thero 11I'e witnesses h('l'o who can ollly be here today, I thin k 
th{' chairman is right in hen ri ng them first. 

D r. )lonOAN. I wiU be at the command of the commiLtoe a t. any 
t ime. 

).[1'. BnOOKS. )fv though t is this and T leave it to the membcrs 
of thc commiLtcc: 1n the evcnL the lI ouse is oot, in session this after­
uoon wc couid mcCL bnek in hCt'c to heR r MI'. ) Iorgnn Ihis nftcl'IlO'O'n. 

Mr. ANOEltSON. I cannot., 1\11'. Chairma n. becuuse of twO' olhcr 
co mmilte{' mcclings lIm t. l promisccilo l1Lt.end this aftl'1'1l00n . 

l\rl·. BnooKs. Well , you could be back , t.hen, cou it! you , Professor 
Morgan ? 

Dr. M onOAN. Ycs. 
) [ 1'. DnooKs. W{' nrc gOiJlg t.o need you nnyway. 
Dr. :\ lonoAN. Whenever you wanl me lo. 
:\ 11'. UnOOKS. On lhe ('onsid('I'ulion of lhis hill. 
Thcn we can let you know when to co me buck? 
Dr. ::\ [ OIlOAN. Yrs. 
).1 I'. llnooKs. And if you ca re to I'('main urou nd l1el'c, it. is en Lireiy 

possible we can r('nch you bcfor{' noon. 
Dr. ). ! OIlOAN. All right, I wi ll stay hem until noon, at. a ny rat.e. 

62l 
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)' fr. B nooKs. All right., thank you. 
T h(' com mittee t.hen will call ~rr . Frederick P . Bryan, chairman, 

spf'ciai oo mmiltce on militar" justice of the Ba r Associat ion. 
11r. Bryall , just. have n sca.t. 
).lr. BnYAN. Yes. 

STATEMENT OF FREDERICK P . BRYAN, CHAIRM .,.N, SPECIAL 
COMMITTEE ON MILITARY JUSTICE OF THE BAR ASSO CIATION 

1\11'. BnYAN. Mr. Chairman and gentlemen oC the committee, I 
speak here lhis morning as chairmau of the specinl oonunittce 00 
milita ry justico of the Bnr Association of the city of Now York. 
ThaL associat ion is the scnior bill' association in New York aud has 
mOl'a than 4,750 members throughout the greater city. I mny say 
t.hat my remnrks hero this morning nre not nlone lhe views of tho 
committee, but they fire endorsed by t he association find have been 
thoroughly de bated before that association in open mcoting. 

Now we hllvc oo{'11 studying the question of mi litary jllsLico from 
tho viewpoint ns practicing IfLwyers for a \'ery considernble SpllCO of 
tim('. Wo htl.vo lived th rough the Elston bill h{,llrings. We havo 
been through v('ry carefully and consu lted wiLh many of tho bonrds 
thnt havo stud ied this question siuce the last war. And as Inwyers, 
wo firc deeply concerned with tbis bilI from the standpoint of adminis· 
trlltion of Justice. 

Nc\'erthelcss, we are C'ntirely c.ognizant of tho fflct that ther{' arc 
pra.cticnl military necessities and we aro well aware tbfLt \\'{' are not 
denling with justice in the nbstra.ct but timt we fU'O defiling with 
mi litary justice in the armed services. And I may say in that. COIl­
nection and merely perhaps by way of qualification of mv bC'ing here 
that I myself sen'cd in tho l.\ ir Force for three and a half years ovel'· 
seas in the last ",or. I was dCPUI1. chief of the staff of the econd 
Air Division of tho Air Force. \\ e had 1,000 h{'avy bombers and 
between 400 and 500 fighters find some 55,000 officers and mell 
en~aged in combat operations. And during that period all of the 
eourt·martial cases, that. i" the geneml courts, passed ovel' my desk 
as one of my dU lies. And I, myseH, have acted in every ca pacit.y in a 
genera l court marlia] : as law member , as trial judge advocate, as 
oefense cOllncil, as president. of the cou r t., and as member of the co urt.. 
I say that on ly because 1 am not talking pure Lheol·Y. I think thut 
I and lhe otht'l· members of my commit.tee and the people with whom 
wo consu lted on these questions fLre practical militilry men. 

Now, 1 do not. think t hero is any serious question nny moro as to 
tho need for court·martinlroform . I am not. goi ng into thnt. q uestion . 
Tho very fact lhllt your committ.ee is siLting on this proposed code 
and the very ffl,ct thilL tho proposed code bas been drfiwn is indicntivo 
of tho need. And the quest.ion before your committee as we scc it is, 
therefore, whether this proposed code of military justice accomplishes 
t.he necessary csst'nlial reforms. 

Now, we believe that this is a vel')' fine bill. The committee which 
d rew it and its st.aff- the assistant secl'Cwries 0 11 the committee, 
P rofessor J..rorgall and his nssocin.tes-havc done a very remarkable 
piece of l~isIative drafLSmanship, We think it. is a great improve· 
ment on all pre"jolls legisIo.Lion of this chal'fl.ctOI·. And we bc.lieve 
that in geneml it pro \' idcs a workable and uniform code for the admin. 
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istralion of mi litnl)' justice nnd in this respect n10no it. fulfills (l. vcry 
long-felt need. It mnk('s It number of importallt changes in tho sYstem, 
almost evcry one of which is SIl.lulilry and good. And it is iUso flS 
far as clarificn.tion and RrrnngC"mcllt is COllc('rnoo a very fine picce of 
Icgislnt.ion. 

Now you wish 1 could go further and say to you gcntlelllcn that in 
Ollr judgmt'nt this was the ultimate answer to thf' militarv justice 
qUf'stion. Unfortunately we cnnnot. do that, for reasons whIch I will 
come to latcl'. But first { wf\.nl!o comment on l\ few of the exceJlent 
specific pro"isions of the bill \\ bich we think nre of g'J'ClI.l imporlance 
here nnd to repent Rp;nin to you gentlemen that thjs bill is n vcry 
g:ood bill ns fnr as it, goes and we nrc behind it, with tbe exception that 
I will mentiOIl Jater. 

Now one of the mojo!' criticisms that, IlPPC'fired in almost every n:>porl. 
on militll.l'.v justice Il.nd in fllct voiced by lumost eVC'I'Y OmCN and eu­
l isled mn.n wuo bnd intimat.c contact with it is the frequencv with 
whieh the accllse'd WitS J'('l)l'('sell tccl by defense counsel who (lid not 
have the C'n.pncit.v, no mfltter how good their intentions, to flde([uatcly 
p rot.ect the I'i)!hts of the Moused. The selection of defC'llse counso.l 
wns OftCll done hapha7.ll,rdlv , ..nd I am fmllk to 511 .... to yOIl gentlcmen 
from my own experi('nc(' in mil.ny cases you went over the lisLOr OffiCCI"S 
Rnd VOLL suddenly found Il fellow o\-cr boJ'o who wns not doing' much of 
anyt'hing useful and yOIL sl..id; "'Ve can spare him and we can t.hrow 
him in as defense coullsel, he hasn't much to do." 

Now this bill seeks to correct that situation and correct it \~ery 
cffccti vely. It pro\;des, I\.S you gClltiemcll !l.re !l.W!l.J'e, that the defense 
coullcil be a qwuificd Icg!l.l specialist-a trained lawyer in effect- and 
he must. be full\' competent to protect the rights Qf thc accused olld 
to protect. his client. That mily secm an uuimportont thing to you 
gentlemen, or some of you, but all of you who oro lawyers realizo how 
vitn,l it is if you nrc going to hfL\Te justice that you have competent 
representation of the accused. For example, the provision in the bill 
pro,;ding th!l.t defrnse counsel may file briefs on an appeal is a pflorlicu ­
Inrly good one and I think will protect tho rights of the accuscO on 
appeal. Tho new set-up of tht" courts, whereby you have a law ofliccr 
on t he one hond W!lO excrcist"s judicial function and the lay members 
of tho court.-we wdl call them t hat. fo r want of 8. bettCl' namc--on tho 
other who in effect l1erform the functions of (L jury, is excellent. I 
th ink t hat that S('nres again as a measure of protection to tbe arcllsed. 
It prevcnts to some extent a stampeding of the court by undue influ­
ence fl'Om t.h(l commander which sometimes happens, find [ lU l l ~oi ng 
to discuss t hat In.t.Cl·, Il.nd 11.150 it makes for 3. record that is intclhgiblo 
on un appca! and II. record on which flo bODl'd of review cnn fLct and 
p ick out the vitMOtlS rulings of the Inw on quest.ions df In.\\' a nd on 
q uesLions of cvidence nnd to proceed on all intelligent npprniscmcnt of 
tlH' courSI' of tbo trin.1. 

The provisions of Lhe codo as to review aro in. geneJ'1\1 good. \Vo 
think particulnrly they arc a great improvement on the review provi­
sions in the Elston. hill. The Elston Act we fell, had rn.ther cumber­
SOnle review provisions which were difficult to llUderstnnd Itnd we 
felt would be extremely difficult to operate in practice. The system 
of having a single bonn} of review with a.pproprinte bmnches in ench 
of the armed services and a simple review procedure where tho board 
of review can pass upon questions of weight of e\-idence as well as 
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<Iucstions strictly of law I think is very good. r think thero is one 
minor criticism thaL might. be mude there find that. is the pl'odsion 
in section 66 - }~ which pl"(widcs t.hat. if the Judgo Acl\'ocnle GenNal 
disngrccs in ('SSCIlCC with the finding of il. board of nwicw he mny then 
take the matter Ilnd 1'('('1' it to another of his bOfmis of n" ' icw for 
rt'consi<icl'fltion. Thot seems to me to be sort. of 11 double-Luke propo­
siLlon Rnd I do not. think 6(j- E is u wry salutary provision. 

l\f1.. RIVERS. 1 want to fisk in thnt connectiOl\, if yOll will rC'ctlll 
last. yenr, il\ tiL£' Elston bill which we think WilS pret.t.y good legislation, 
we w!lntl'd to 1l11lkc the judge advocat.e indcpC'n<icnt from nil the 
chain of commund. 

111'. BllYAN. Thnt jg ri~ht.. 
~ I I'. H l v~:ns. And 1 thUlk that. is a good thing. But. if he is inde­

pendent. and fl't'{' from any of t.he genera. stan or wlult«wer you WHitt. 
to CIII! it.- t h{' hieral'chy- he will be morl! in t.he posit.ion like tho 
Supreme COllrt.. lie Will be frce to give the best. of his judgment. 
without. finy felll' of I'cprisul, so to spcuk. 
~ I r. BRYAN. Congressman Rivel's, I could not. Ilgreo with you 

Olorc- ­
1 11', HIVF.lBS. Yes. 
1\ 11'. BRYAN. On the questioll of the independence of Lbo judge 

ndvocnte l;ellcl'nJ's IlI'Ill. 1 11m going to come Lo tiul\' n lill ie h~ter in 
more dctfUL 

:-'11'. nIVERS. Yes . 
.\ 11'. BR\'AN. But 1 do fee l that the independence of the judge 

nd\'ocntt' gcncI'I11 is of prime importance here. 
'\ 11', nl\' ~; lIs. Y('s. 
1 11', BUYAN. In the whole picture . 
.\ 11', RIVERS. That. is right., sir. 
?d r. BItYAN.l nm going to touch on it 11 liLtle lilLer in Illlother 

connection, if 1 may. 
111'. nIVEnS. Thf'refol'c, if be is independent., mnybe t.here would 

not. be such cl'iticism ItS might. come up under 66-E, as you I'cferred 
to, ""ould you not. ngree with me on that.? 

1\11'. BRVAN, J think t.hat. might. be so, Congressman. 
~II'. n"' ERS. There would bc thut tendency, o.t. any rate. 
111'. BRYAN. 1 think that might be so, sir. 
Nevertheless, 1 t hink if the judge advocate general invests in Lhe 

bOlli'll of review, pnrticuhuly when it is composed of 11 com\)ctcnt 
bOllrd of officers, the nuthol'ity to pass Oil a qucstion, you shou d not 
bn ve second guessing 01\ it. 1 think thnt ought to be fino l nnd binding, 
unless thel'o is something outside of t.he record Lh!~t. might.. induce 
him to do thnt. 

Now we eoulc Lo the second branch of t.he I'oview machillel'y, which 
is t he judicial council. 1L seems to mo t.o have whnt. is in essence 1'1. 
supreme court. of military justice under the Niltiollal Milit!lry Estab­
lishment composed of men of judicial caliber, becausc the require­
ments for membCI'S of the judicial council and t.he pcrquisites and 
compensation given them give them the position for all pmcticnl 
purposes of United Stales circuit court of appeals judges, is in my 
judgment highly salutary, 

As you gcnt!ellwll know. a bill WIlS introduced in the SCHtlte which 
was designed to Ilt'rmiL appeals Lo circuit. courts of appeals from any 
persoll feeling aggrieved by a decision of il court Illllrtial in thc last Will'. 
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I would 1I0t COllllll('nt on the merits of that bi ll . It. opens up a 
Yery wid£' (iel(l to ou r fllrcady oy('rburdcued circuit. COUlts of npPNll 
if we have that h·gi~lfltion. [mention that in that. connc(:lion merf'i,Y 
because if you have this judieinl {"Ollllcil of the stnlurc which this bill 
makes it, thell and in lhat ('''('Ill YOli nrc going to li mit in my judgment 
mosl.. of the cl'y fOI' pun{v nonmilitary review of court.·murtin l dt'ci­
sions. You Illny vcry w('11 Ilvoid sit uations such 115 bayc firj;'CIl in two 
Unitl'd St!lt(>s distrid courts r(>('cntly whcre the tl.l ililnry Estnblish­
mcnL hns bN'1l wry s('vrrely crilif'iz(>(i by sittmg judgcs for prej udi ce, 
for injll~ti('{', And for domination of the courls bJ II commanding 
omel'l'. I , mysl'if, do nOl f{'eilhnt. we want n gellNnl oppC'ol to the 
ch ilin n eourt~, but I do think WC' want a body of qllnlifi t'll jtllli('ial 
oflltcrs within lilt' nntiollnl mi litary {'s lablishnl(>t\t of jud ieio l ('o li bcr 
to oet os til(> finnl court of I'e"iew, fol' t.wo reoson.s: One, in individunl 
('OSt'S and two, bC('11USl' with ~uch n body you gmdunlly c\,oh,(' a sy~tt'm 
of cos{' III\\, for tho ). ri lilol'Y Estnbli shmenl which would bc of im· 
mcnSIlJ'!lbl(' "nlue to nil of t.he nrmcd sen 'ices in the vllrious specific 
s iLuntiolis that OC('lI l' , 

In ot!wr words, no co<l(' is til{' ('omplet(' unsw(,r to Il. legal piet.ure. 
You cnn not. try ('IHWfl b,va codl'. You ha"c to den'lop in all law a body 
of prcc(,(\l'nts whitll will gOV('1"Il the "ltrious siluotions Ihnl urise itt tho 
administrntiOIl of mili lllry just icc. Then thl' l'e is t.he sulu tury pro· 
yigioll thot lht, Sl]' 1'. ' 111(' ju<ii{'iol ('otmcil meeting with til(' various 
judge fHlloent('s of till' nl'med spj,iet's will make continuous ohst' I'''n· 
tion of thc system and make r('('omm(>n<istions for its proper adminis· 
lration nnd Impl'O"cmcnl. 

1'\0\\' that again is an excellent thing bl"('OllSf' you gC'ntlcnH'n who 
fll'C Illll{'h mOrt' I'xpcrirll('ed in I('~islntion than 1 nln know \'NY w('1\ 
lhat uny /lew ('0(1" requires il'oning out of lillie thing.:; whieh urise 
through its prlldit'1l1 expNiencc, l'(,(\uiring minor amcn(\nl('nts l1('re 
a.nd th('l'c und I'rquirin~ J)l'o('cdura cban~('S. In New York, for 
exnmple, we hll\' c fl jmlicill] ('oullci] for Illtlny yea.rs whit'll makes 
I'Ccomu1('ndutiOlls with respect to the New York Cil'i l Pril(·tice 
Aet and the administmtion of justie(, there. 1t is making ('onstant. 
impro\'<'ml'nts in our pro('edul"lli system Rnd various ['e('o mnl('ndatiolls 
as to OUI' slIbstnnti,,<, s~'Sll'm . 

)fl'. D tTJUlAM. )fllv) ask R question right. t.here? 
:.\ fl' . BROOKS. ), 1... Durhalll . 
:.\[1'. D UltllAM , Do 'you think that this judieinl bonl"(l shou ld go 

beyond lhc auLhol'iLy gi\'l'Il in Lho present net in rcvi('wing on ly tho 
law nnd not I'l'vit'"wingo the fn ets? 

]\ 11'. finYAN. l nm inc lin C'd to think, sir, that it. is not Ileccssluy to 
ha\'c that. b081'd review t it e fnds. Let me put it. t.his wn.y: If fL sit.ua­
lion !lriscs in whidl tliNC a['e no fue ts to sustnin a cOln-iet.ion , then as 
J s('(, it that. occomes 11 qUt'Sllon of law nnyway. 

]\ It·. D U RHAM. Yes. 
;\ 11'. BIIY\N. Now 011("13 you s tnl't. going beyond thoL, T think, you 

1)In.cc an intolNabll' burdt'"ll on the judi<.'1ll.1 council Illon~ tbnn it. cnll 
possibly hnndl e bl'l'lHlSC C\'Ny lh ing goes up. Wc havc lmd tbe same 
l'x p('I'i<.'ncr in XI'\\' YOI'k, fOl' instoncc, with respect to oppellis to OUI' 
court of uPP('l\!s. If thcr{' were not. nn intCl'medillt(' court.-nll 
nppellntc division- where WI' SlOp at questions of fact. it single court. 
o f appea ls would jus t. bc so o\'('rbtmlcncd c\'cn as a pl'flctical maLter 

S:>Z66 ~9-S(l :17--' 



626 


that they could not. handle UU) lORd. And I think with a judicial 
council of this nature and with competent boards of review as rnt.er­
med iate appellate bodies it. is not necessary to have the final arbiter­
review questions of fact. T ho Supreme Court of the United States 
docs not do that. ciLhcl', of cow'Se. D oes tbat not auswel' your 
question? 

MI'. D URHA M. Yes. 
Mr. RIVERS. You appeal from the record anyway, do you not? 
~lr. BRYA.N. Yes, surcly, }..tl'. Congressman. 
Mr. RIVERS. And !.he rccord begins from Lbe beginning of the trial, 

under this act. 
Mr. BRYAN. They have the complete rooord before them. 
11r. RIVERS. That is right. 
:\lr. BRYAN. Right, sir. 
Now, I have said a good dml1 for this bill . I could sll.y a great 

deal morc, but I know you gcnt.lemen have only limited time. 
I now want. to como to what I feel is Lh o major deficiency. All of 

you gentlemen have heard a rguments pro and con with respect. to 
this cont.roversia l quest.ion of command control. We have felt. for a 
long time, in fact. all tbe way through our studies of this problem, thaI. 
Lhe question of command control was perhaps the most. vital single 
poinL in military justice .·cCorm. For e.xample, we were disappointed, 
frankly, ill the Elston bill in that respect. We fell. that the ELst-on 
biU, while setting up an independenL judge advocate's deportment, 
as Congressman Rivers mentioned a moment ago, nevertheless had 
not transferred to that independent judiciRl arm the functions Ulat 
were necessary to remove the possibility of command influellcing or 
dominating the cou rts. 

Now, the fact is, gentlemen, and I do not think it cnn be sru·iously 
contradicted, that on occasion in thc past and sometimes with tbe 
best motives in the world-and I am not criticizing the moti\'es o f 
commanders--commnnd has infiuenced or dominated th e cow·t, a 
COUl·t composed of officers whose whole military future lies in th e 
bands of the man !lppointing: them. 

Mr. ELSTON. May J ask right there­
Mr. BROOKS. ~Ir. Elston. 
Mr. ELSTON. How do you figure a conunanding officer could influ ­

ence n separate judge advocate general's corps? 
Mr. BRYAN. I thiuk, sir, it would be very difficult for him to influ­

ence Lhe separate judge ad vocate general's corps. As I understand 
this bill, it docs not create for aU of Lbe firmcd serv iccs a separate and 
independent judge ad vocate genel·al's corps, in tbo same sense tbat 
the Elston Act did fOI" the Army. But lhe members of the court of 
course are not members of the Judge Advocate General's Department. 
The members of the court under th is system are officers under the 
direct command of the convening autbority. They are officers pulled 
from various uni ts within his command and appomted by him to do 
a specific job, wh.ich is t-o sit Oll a court-martial on one or a series oC 
cases. 

Now, those officers are dependent on their commanding officer Cor 
what? No.1, for promotioll; No.2, for efficiency reports; No.3, 
Io.-leaves; No.4, for assignments; and No.5, for that little miscellany 
of things where tho beneficence of a command ing officer toward an 
officer is of paramount importance. 
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]"fr. ELSTON. How docs the p'cnding hill change that.? 
Mr. BRYAN, The pending bill docs not, sir, and thaL is precisely 

my point. here. The pending bill does not change thaI. and that, sir, 
I believe to be the major deficiency in the pending bill. 

Mr. ]i;LSTON. Well, it would seem to me if you get a separate Judge­
Advocate General's Corps you remove it. from influence much more 
than yOll would under tho pending bill. 

Mr. BRy..... N. I think that. is so, sir. You have to have two things. 
though, it seems to me. One is a. separate Judge Ad vocate General's 
Corps. That gives the Judge Ad vocate General his measure of inde­
pendence so he can act in a judicial capacity throughout. Now you 
have to place in the hands or lhe independent Judge Advocate Gen­
eral's Corps which you created the fUllctions which will enable him to 
carry out that judicial (unction which you have fSivcn him. One of 
those functions, Rnd a very importnnt function, IS the n.ppoint.ment 
of the cou rt itself. And what I advocRte here before your commi ttee 
is thaI. this bill-t.he uniform code- be modified so thl'll. an indcpend­
enl. Judf,c Advocl\te General's !lrll1 will appoint the membcrs of the 
court. rhus the COUl't will not bo a.ppointed by a commonder who 
hos complete conlrol over the miiittll'Y future or the men 011 that 
court.. It will be appointed from panels submit.t ed by various com­
monders to a Judge Ad voco.lc General's convening authority. Tha.t 
pa.nel may be sc1cctcd from Il. wide variety of units SO as to give a 
broad Si'lection of court. members in specific situations If you do 
thnl, sir; and if in addition to that you have the ddense counsel ap­
pointed by the Judge Advoeatl' General's Department; and, thirdly, 
withdraw (rom the commandcr the initial power of review except as 
I.() clemency Oil the one hand 01' rcmission of sentence on the other, 
then you have nn independent braneh as you just df-scribed , Congress­
man , with (unctions whicb cnable it 100 act in a judicial ond objective 
capacity. 

Mr. D U RHA M. Suppose you gave the judicial council under tltis bill 
the full authority to review all facts and Jaw and everything else; 
would yOIl not get away from command influence to a large extent? 

MI'. BR YAN. 1 think to some extent, sir. As 8. malLeI' of facl., lhis 
bill has Il. number of Ceo.tlU'(!s to it which are designed to protect 
against. command influence. But command inOuenc£', si r, is a very 
subtle th ing. A conunander, as you genllcmcn well know, do£'s not 
get his court to go in a room nne! say, "Gcnll£'men, I wnllt you to 
bring in tl. verdict" or "1 waul. ) 'OU to bring in a sentence of some sort 
or kind." It is a very subtle process. And the removnl of the appoill t ­
in~ power- this re\'iewing power-from conunltnd is the thing that is 
gomg to cut. the Gordian knot, in my opinion. 

!\fl'. RI VERS. We think tJ\fl. t 1\11'. Elston did a \'ery fine job on this 
parliculll.r legisl!l.lion . 

i\'fr. DRYAN. No question abou t that. 
MI'. RIVERS . He did such as good job t.hat he had to go over to the 

Senate and help . to get through over there. 
Mr. BUYAN. Yes. 
]\11'. RIVERS. And we had t.he complete UIlSupport of the nlilitary. 
1\11'. BRYAN. Yes; I know thnt. 
Mr. RIVERS. But we think we got a fine bill , considering the many 

obstacles I..hltt were very beneficently tossed in our unslIspecting path , 
if yOll caLch the poinL. 
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1o.Ir. BRYAN. Yes. 
1fr. RIVEns. 1o.h', Elston did a vcry !rood job, we think, Ilnd thtlt. 

is why wo Ilre making him sit. with us. "Ve feci thaI.. with yOUI' help, 
and the other people that, want to do the right thing, we can put in 
thl'se snfcgullrds. 

:1\11', BUYA N. Yes. 
:\fr. RIVt:ns. And] say that withou!.. nny I'cflcction on the military. 
1fr. BRYAN. Yes, Congressman; Ilono at, all. 
J..[r. R lvEns. NOlle at. nil; that is right. 
),1 ... . BnYAN. 1 know that commanding officers who on occnsions 

relt. it was Il(>ccssa.ry to brin~ pressure on a COUl"t 11£'1'(' and IhC'rc were 
not doing it, with allY mnhcc. They were doing it for whnt. they 
thought was the b{'st interest. of their command. 

Mr. HlvEns. And Sl'Ir~pl'cs{'n'nlion is just as stl'Ollg todny as it was 
n million yenrs n~o. 

l\ l r.13RYAN. 'fhnt. is right.
1\[1', ELSTON, YOII know, there is much tlmL a Fcdernl judge Clln 

do which brings Ill it.tlc pressure on a jury, too, but us long ItS tlw cnso 
can be reviewed it. hns Illways bcel1 felL tim!' they cou ld coneel nily 
CITO!'S thay mlty hll\'(' b(-'<'I1 ('ommiLted in the district. court. You ('(1.11­

not. r('mo vc It eourt.-nuntinl hClu'ing entirely from {)\fery possibilily of 
infiuell('c, 

~rl', llnYAx, You cannol, sir, 
~Ir, ELSTON, BUL, if you hll\Te 11 compit'te review of In\\' und f!lct, 

do you noL think that will assure a fuil' Iriul? 
:\fr, BII\'AN, 1 think, ir 1 may use the illustl'lltion you used a moment 

ago, CongresflmlUl, the Federal judge IUHlthe jury, the great diff('fenec 
between the Ff'deral j'udge and the jury and the comman<ler !lull the 
court is this: If th(' "cderlll judge makes Imy rellllll'ks to !hut jmy, 
they al'e 1111 mnde 011 the reool'(l , nnd tha t recol'd go('~ up 10 the appellato 
COU l't and is before it, If the co nul1audcr is inclined to influent'c his 
(.'ourt, (a) the commnndcr is not. ther~ at. the trilll, nnd (b) thC' co m­
nHlIldcl' ffi not talking to the comt dil'eetly or Illlking to it in tho 
courtl'Oom, Therefore, IIny attempt by the commander to influence 
01' dominnte the cou rt does nol.. appear on the record, So it is difficult, 
if nol.. impossible, for 1\ revic\\"ing board to cn.tch that llnd Jlass on it. 

~II', I<:LSTON, Wt'il. the I'eeol'd in i1 trial in n. United Stutes ('ourt. 
doe~ not iJl(1i.'atl' the cmpiullOi8, 

1\fl', Bin AN. I ngn'(-' to thtH. 
1111'. gunoN. Does not inuieatc the attitude 01 till' (,Olll't, 
.1\ 11', GIl\ \N. Y('s. 

}.II', El,!;'I'ON, Docs noL indieil.\<' someti mes till'll.. Ill' is It PI'o~('('lItil'g 


offlcC'I' 11S w{'lI n!>. 1i1(' eOlll't. T lhink YOll hn\' o SC'l'li it younwlf. 
!dl', BHY AN, I (,l'I'tainly IIn \'o, 
~II'. Bnoo .... s. i3('F;idcs, ~ l r, Bryan, tho rules of the Fedf'l'lIi t'ourt. 

permit the trilll judge to go wry f:\I' ill e'l)re$sing himsdf in ('I'imillai 
cas('S. 

~Ir, GUY\N . 'I'hllt is right.
?\Ir. BItOO K!i.•\Jltl frequently II(-' suggests to nlC jury thnt if the" 

bring in ('crtain \fenlids he will orciN a Ill''' trill\. 
)11' , BEtYAN. But thnt Ilgllin is n. situation where the jUligC', \\ho 

COI'I'f'sponds now to the law Om{'N under lhie; new t'odt', mllk ..s l'('l'tain 
statt'llH"nts. And 1 gl'jUlt ~'Oll, ('on~r('F;smlm 1<::lston, yOll ('1l1I1I01 CI\l('h 
thos... sh:ulingr; on the record, as Illi of LIS who have tri(·11 easf'S 1--now, 
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Nrvcrtheicss, the words, nl least, nrc on the record. And, when wo 
lolk ot till' commnndcl', the words nrc not j), part. of tho record at aU, 
They arc completely cxt l'or('cord, r~lId nobody knows wlmt was snid, 
and no reviewing' auth orit.y hM nnything before it. 

Now I Illw(' taken 1 think mO f (, timo pCl'bnp!'l before you g:cnllcmcn 
thun 1 8hould lu\VE'. f wnnt to ~ny t h is to you. It !;Cellls to me, iUI 

fur fiS the COllllUfUld ftllH'tion is concerned, the requil'mncnts of military 
dis(·jplinc /\1'(' complctcl,v snd if the follow ing things happen: A com­
manding offiCt']' hns nn neeuscd nrrcstcd, cluugcs are pr('fcfl'cd against. 
him, uud the ('fiSC is rcfNI"cd fo r trilll. T here is the di\' iding line. 
On('(' til(' ('Me is referred fOl' lfinl, no longrl' hos the commander nny 
inil'fl'st in 111 ('- ('ast' CXt'eIH to see t hat objcctive justice is dOll(', It 
seems to m(' Hult the Il rgument. for retcntion in comlntlild of tbe power 
to ap poi nt lh(' ('otlr t'! is pel'lillps ollly fo r one rCllson: ThAt. tli{' I'e tention 
of the l)Owl'l' ('/lrrie!! with it. the a bi lity to ill f1 Ucllce 01' domi nate, Now, 
th at flbili ty to in(]llcHce or dominatc is somet.hing 1hlLt. til(} command 
dis!\vow!!, ' 

l\ r t·. l~LR·I'ON. ), [ iJ,Y I n!!k 1\ qucstion right 1il{' re, ). f r. Chni rll1:1n? 
~ l r. 13 11001,:), ~ r l': l~lslon. 
~Ir. gl.STON, What would you do wit h a (·ommandcr at.lut isolnt.cd 

post wl\ t'l'(' it is 1I0t ellsy to :t~scmble:1 ('Ollrt? If the .Judge J\ (h octl.t.e 
O('n<'l'o.l hu"! to do tlw Il~signmellt. and Iw..<; to COlw('ue a court. Crom 
great distllllc(', tlnd pal'ticuiol'iy during wartime, might not iln ae(,lL';ed 
person he l'ompdlec\ to longuish in j!lil for un unrcason!lblc lcngth of 
tiuw'! 

1\1 1', nHy .. N, I think it i!! entirely possible, sir, that. whe['(' you haVe 
tm isolo.t('d post th(' ncclI!!cd mlL,V eon('ci\Tabl,V sufTcr by bcing in jlLil 
f\. long('r period than wou ld normally b(' the casc, 1 think, howc,-cr, 
thllt is ('omp('n,~rtt('d for by this: H 110 m:11l is accused of fl. majol' ofrense, 
he is no longer lilly good to thc ('ommander fit that point. Wht\t tho 
eommlllld('!' W'Ult~ i~ to g('t him out of the. way: that is, out of his hllir, 
if you wnnt to IHlt it thfl.l 'my, IlS [,:l,pidly as possible, 'fhat is largely 
a <p[('Stion of tl'fm • .:;portatioll, Very rllI'cly do you 1111.\'0 j\ gencl':ll 
comt. 1ll11l'tiol in n rclatively front-line situntion, I n mO>lt ('oses, 
almost nil ('11'>;('8, thc 11111n goes to the rear echelon and is t l'i(>d there 
".. h('r(> a (,Oll l't ('Iln h(' f{t\mmoncd fro m il. wide body of men fl.ppOinLcd 
by !l. Judge .\ <\\'ocat(' Gelleral. J think, Congrcssman, that. is !nrgoly 
a (jucstio!l of tran.,<; port.tl.tioH rathcr than lallguishing in jail. And 
t lWfC rnny he ('ItS('!> W\IC['C lnlJl<;pol' tation it> f{0 inll.d('qufl.tc thlll Ihol'o is 
fl.iong stlly in th(' "hoose~o\\." if ~'OU wtlnt to put it that wa.y. 

~\t['. BnooKs. i...('t. me ask you this-­
MI'. 13UYAN. Yes, 
J"fl', I3ROOKS, ~ Ir . BI'Vitn , woul d you not lose the clement of knowl­

edge of loct\\ influence in sl'lccting your personnel if you t.um it over 
to t.ho Judgo Advocat.e Genern.l's Corps, we will sny, which migh t. be 
set up at a distant poi nt and not. know t.he tcmpernmcllt fl.lld the. local 
Cllyiron ment. 01' the local conditions of the members of tho panel? • 

:l\[r, BItYAN. I think in the fi['St place Congressman, that tho 
trmpl'r!lllll'nt a nd 10("111 conditions in g('Jlem.i nrc not. overly condueh'e 
to objC('lin' jllslic{' 

Mr. BROOKS, \\'0 hlwVCI'S j'cil.lously guard tbo right. to go down tbo 
vcnire and interrogate the til. csmCI1-­

11r. BRYAN, Y('s. 
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Mr. BROOKS. Of n prospective jury, however. We t.hink that. tlulL 
bns 8. g:,:co.t deal to do with fundamental justicci is that not true? 

~lr. BRYAN. I think that is right, sir. But, If I may put it this 
way, we have also to elmw a distinction, I think, Congressman, in 
our thinking between a local jury nnd a panel ot officers under the 
direct command of the commander who is directing Lhe trial. Tn 
ot.her \VOI'ds, a local jury which was appointed out of tho sheriff's 
office or was appointed out of Lhe public I!roseculor's ofilce might be 
a local/'ury, hUL J think you might agree WIth mo, Congressman, when 
I say t 11\1. lilt least, nnd I think you WQuld, too; would he reluctant 
to try tho accused before D jury composed of such persons. And that, 
in my judgement, is t he distinction. 

Did 1. 8118W('l' vou? 
i\h. BROOKS. 'Th,\nk yOIl very kindly for that i\nswel·. 
Mr. BRYAN. 1 will just finish up here very briefly. 
I think we hl\vO to rcalize, gentleme.n, and 1 know you gentlemen 

do, that the Amcl'icn.n 1l.l'mcd services are no longer tho old ty/)e of 
pJ·olessiollll.l Army. T hey are citizen armed sen'iccs. Their fig lting 
cnpacity is dependent on .morale. And those gentlemen of you :who 
havo heEl rd some of tho gripes-and lleaven only knows the AmC'l'ICim 
soldier gripcs, and I hope he alwnys will, because if he docs not ~rjpo 
t.bero is something wrong with him-are lamiliar wi.lh t.he ('rilJciSIll 
tbat bns arisen from mcn subject to the old ('ourL-martial system. 
In my judgment it was not conduciye to tho best momle. 1\ IOl'll.1e 
will novel' be so ltigh as wben tbe individual American soldier or 
snilor or nirman is collvinced that be is going to geL n. fully s«utlre 
deal if bo is accused of n crime or offense and that he is going to be 
tried under n system of justice which is in accord with the' tmditionnl 
ph.ilosophy to which he hns been accustomed. Tbl\t is not going to 
IIltenere with bis military eflicicncy. Far from doing that, it is 
going to incrcnsc his milita.ry eUicicncy. And we therefore lIrge upon 
this committee the passage of the proposed uniform code of military 
justice, II. R. 2498, with the addition of the safeguards that I have 
described to you gentlemen, which is only a comparatively small step 
forward procedurnlly but a very large ste\' forward in actual effect. 
Remoye from command the power to appomt the court, t he power to 
appoint defense counsel, and the power to make initirul'eyicw (!.....::ccpt 
for clemency or remission of sentence. As modified, I believe such e. 
bill will be 0. l'caUy monumcntal piece of legislation. 

Thank you fOI' youI' patiencc . 
.Mr. BnooKs. Thank you Yery kindly, :M.r. Bryun, for a. very fine 

sWlLelllent. 
Mr. Anderson, I do not thi nk you asked allY questions. Do you 

ho.ve a.ny you wnnt to ask? 
Mr. ANDF~ nSON. NIl'. Clll1lrnUlll, I want to make it plain to the com­

mi ttee and the witnesses that I am not a lawyer. I am !l farmer. 
am to sit here and listen to what nlllhe lawyers havo to say and then 
havo to come lip with an aoswer. 

Mr. BROOKS. rlilr. Gavin here is a member of the conuniLtee. Mr. 
Gavin, would you have nny queslions right now? 

Mr. GAVIN~ No. I am sorry I did nOL hear tho earlier part or your 
statement. It was vcry, very good and I listened with a great deal 
of interest. 

?vir. BRYAN. Thank you, sir. 

I 
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Mr. BROOKS. We are pleased to have also Mr. Doyle with us. Mr. 
Doyle, do you have any questions? ~[r. Doyle is 8. lawyer and is {rom 
Cafi/ofllia.

Mr. DOYL~l. I appreciate the courtesy of sitting with this subcom­
miLtee while not being a member of it. There are two things that 
occurred to me, ~rr. Chairman. I am interested ill article 67, whicb 
provides that only lawyers who are admitted to practice before the 
United States Supreme Court. shall be appointed to the counsel. 

Spcakin~ as a western man, that provision would eliminate from 
consideratiOn mOlly or the most. brilliant lawyers we have, some of 
whom are wcst of the !\ lississippi River. Very few mon in the western 
part. of our country arc ever fl(lmiLLed to pra.ctice before the Supreme 
Courl.. of tho Uoited Stntes. I happen to be, and have been for abouL 
20 years.

But I know that is a practical problem, and I mise the pain I. beforo 
the commit teo lhat thaI. mighL bo considered as noL necessary. 

t-.lr. BROOKS. Do you cnro to commenL on that? 
..Mr. BnYAN. I luwo not, frankly, Congressman, given iL much 

thoughL. I think perhaps I vicw it from nn easterner's point of view. 
I had nOL perhaps realized those cOllSideru.tions that you mentioned. 

I think the important tJiing or the object was to ~et the very top 
layer of the bar, if you Wtwt to call it, by way of qualification. Now, 
it does nOL seem to Ine to be vilal that the man be admitted to pTIlctice 
before the Supreme Court of the United States. 

I , myself;.. know a number of vcry able lawyers that have never been 
beforo the 0::>\1 preme COUl'L. 

Mr. RIVEUS. Had no renson to be. 
Mr. BRYAN. And had no reason to ask to be admitted because they 

just did not happen to got thero. 
Mr. DOYLE. I am glad you agree with mc. 
)'lay I nsk this other question , ;\Ir. Chairman. I have Dever prac­

ticed before a court martial, but I am in an area. where thero aro 
many courts martini, Rnd I have personal knowledge of the fact that 
many boys are given court,..martial judgments of dishonorable 
discharge. 

Mr. BnYAN. Yes. 
111'. DOYLE. Boys of immature age a.nd boys who only commit 

offenses as the result of stress and strain of war or of unusual circu lll­
s tnllces which immnLuriLy is the cause or rnlher than deliberate design 
or delibcrate intention to commit a serious offense. 

I would reel, :t-.lr. Chairman, that under scction (0), article 67, which 
limils the JUdicial COllllCil to considering mattcrs ollaw only- if you 
will notice subd ivision (e). 

Mr. BnOOKS. Yes. 
Mr. DOYLE. 1 wonder if :t-.h. Bryan would not differentiate tha.t 

secLion ror us. It scems to me tha.t opens up t.he Judicial Council for 
considerat.ion or racts as well as law, does it not? 

/\ lr. B RYAN. Well , Congressman Doyle, where you have 8. lack of 
sufficient evidence to SUppOI·t the findings, for all practical purposes 
I think that means that there are no facts in law sufficicnt to su pport 
them. In other words, you review the facts. 

You might almost say t.hat you apply the old scintilla. rulo. You 
say tbere IS not a scintilla of evidence to support these findings. 
thmk that is wha.t. thaI. means. That is my impression. 

I 
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Mr. DOYLE. ·Would YOIl not feel that. in the absence of a ,'cvicw 
board , being named by the judge advocate's amcc, that. the Judicial 
Council should also hase the power to review the (acts as nn essential 
eiCIlll"IlL to g<'L aWlly from Lhe danger of conillUl.nd influence? 

1\lr. BnYAN. LeI, me put. it. this way, Congressman: It would seem 
to me that. tbo review boards should be appointed by the Judge 
Ad vocate General's Department as part of an inch'pendent judicial 
arm. 

And if the review bonrds woro so appointed, that it. seems to me 
would fulfill the rcquil'cmcnt. that you just mentioned. Now in tbe 
absence of that. it might vcry well be 1I1at this committee would want 
to give consideration to enlarging tbe jurisdiction of the Judicial 
Council. 

But what I am afraid of, RS I sn.id befo re, si r, is that. you hnv(' I\. 

COurt. composed of three men and when you have it cou rt ('omposC'd of 
three men sit.ting on n judieinl system covering 2,000,000 plus you are 
going t.o have them so crowded that. I have some concern as to w hether 

. t.hey will be able t.o do t.he proper job if yon enlarge their jurisdiction 
to that. extent.. 

i\JI'. DOYI,~;. !\Iay I just. make this one statement, )'fl'. Chnirmn.n. 
I would feel t hll,t it might. be a hnrdsh.ip on the Judicial COlllwil, 

but if there wa.<; ft mis('tll'ringe of justice as the resul t of Lhe Judicial 
Council not being cllnbled to consider the facts and it. was youI' son or 
my son that WRS involv(>d, you would not worry about. the heavy lond 
Oil the .Judicinl Countil. 

l>.k BnYAN. There is no question about it.. 
l>.Jr. DOYLE, J would like to make it clear, )11', Chninmm, with 

your courtesy, that I (eel "cry strongly tbat a military court. i~ not 
comparable to a ciyiJian court and that we ought to permit. Lhe 
Judicial Coulleil to r(,yjew the (acts as well as the law. 

~Ir. BRYAN, I ('('rtainly, if 1 may say so, would have no strong 
dissent 00 thnt. sool'e at all. And if I may say on(' othe]' thing:: It 
docs seem to mo tbat the independence of the l'e\Tiew board is an 
important fttotor in the cOIl"iderlltioll of bow much power, thllt is how 
much scope 0]' jurisdiction, you are going to give to the Juciicilli 
Council. 

i\lr. GAVIN. As th(' gelltl('man sta tes, he ttppl'Oves of H . R. 2498. 
You SlImmnriz('(1 in Ill(' lll.tl('r pnrt or your statcm('nt c(']'tain I'ccom­
me'IHiations. Would you reiterate those stfltemonts agllin? 

'Ml',13ltYAN, Yes, f'iir. 

Wo propos(' tho following modifica.tions of tho bill as wriLWIl. 


No, J , that the eomrnnndcr who is now the cOllwni ng allLhoriLy nt 
whnLev(lr lovc' l do lho followlng: (a) of COUI'S(I, hayo the fl{,Cllscd 
Il.JTcsted; (b) go throu~h lIw process of having tho ciltlrgcs preferred, 
and (c) ]'('(er lhl' Cll~!l for trilll, at whi('h poiot,.--tll(' mon hoving hC('1l 
r('fen'('() to tr'inl- an independent judicial syst('m along tilt' lines of 
CongJ'('ssmail Elston's v('ry ex('ellcnt system, take OW~I', and IIUlt tho 
iocicpend('nt judi(·inl unn, which wo will ('all the JudgC' Advocat.o 
G(,I1('I'I1.I'8 ])('pnrhn('nt. lIl('n nppoillt the Court from a. pall('l of ofl'i('ers 
suhmiUed to it and !I('iected by commanders in the various units 
undcl' that judicial convening authority; (2) that it, appoint d('(ense 
counsel ; nnd (3) wh(,11 that l'('col'<l goes up fOi' r('view it POSfl(,S 
through the ('ommand('r's hands merely for purpos('s or possible 
ox('rds(' of clemency or remission 01 sentence, Ilnd lhcn PI1SSCS dil'('ctly 
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to R reviewing authority (or con fir mation 0 1' whatever pmccss may 
tnke place. That ]'cvicwing authority, of COUJ"SC, is 11 part of the 
independ ent judicial ann . 

£\ 1.., GAVIN. \Vhat is your recom mendation fo r defense couusel 
for the accused'? 

~Ir r. B nYAN. Well, J think lhat the present provisions as to qualifica­
tions of defense counsel nrc excC'llent. T he thing that concerns mc is 
t hat defense cou nsel is still appoi nted under this bill- article 26 I 
believe-by the cO Ll vening aulhority who is the comnHl.Ildcr. 

I n other words, the defense counsel is appointed in cITeet, by the very 
man who is responsible for preferring the charges. That, i think, is 
wTong. I do not think the defense counsel should be so appointed. 

:\1 ... GAVIN. Wb at is your recommendation on that? 
~Ir. BRYAN. ~ly recommendations are that the defense counsel be 

nppointed by the judicinl arm- the independent Judge Advocate 
General's Depart.ment.. And 1 may point out to tlus commitlee, as I 
undcrstnnd it in recent English Icgislfit.iou on t.his Siune subject, which 
I t.hink is going to be discussed before this committ.ee nt some length n 
little II1t.er, they set. up in the Judge Advocnte Generfll's Department, 
so conccmcd fire they': with t.he right.s of Lbe accused, t.wo separate 
deJ>ilrtments: One, a Deptu'lmenL of Prosecution und t.wo, II. Depart­
ment of Defense, so that you do not. get. one unit. prosecuting and de­
fending , at the same t.ime. 1 think that. is another mntter that your 
commit.tee wnnts to study. 

Mr. BROOKS. Thnnk you very much, ~u-. Bryan. 'Ye are intensely 
interested in your statc.ment nnd we appreciat.e your coming here. 

The commltt.ee hilS foul' O1OI'e witnesses, by the way, to be heard 
before noon, and I Lhiuk if the commi Ltee desires, we call proceed 
rapidly with them so us to heul' all of them und so flS not to keep them 
over fln extra J ay. 

r.. 11·. B nYAN. May 1, ;.. rl'. ChnimHtn, express my thanks to yow' com~ 
mi tLee for your courtesy and considel'ation to me. 1 have enjoyed 
llppellring before you Vf>I'Y much, indeed. 

;" 11'. BROOKS. You have made a very fine statement, sir. 
MI'. BRYAN. Thfillk you, sir. 
iH r. BROOKS. ;"11'. R ichard H. Wels, chairmao of the special com­

mittee on military justice of the New York Co.unty Bar Association. 
r..1r. We.ls. 

STATEMENT OF RICHARD H. WELS, CHAIRMAN, SPECIAL COM~ 
MITTEE ON MILITARY JUSTICE OF THE NEW YORK CO UNTY 
LAWYERS ' ASSOCIATION 

.Mr. \ VELS. ~1r. Cbail'lllllll find members of Lhe committee, I shall 
Lry to be brief. 

I run appearing before you as I~ representative of the New York 
County Lawyers' AssociatIOn find speak to you as a chairman of the 
nssocintion's sp('{'ial eommil,tce on military justice. 

1 should like to point out that all of the members of ou r committee 
saw I1cLive scl'vice overseas during World War 11, nnd that. they are 
p resently R eserve officers of the Army, Air Force, Illld Navy. 

1 myself am a liell L<-nant in the United Stlltes NUVfll Reserve, but 
the v iews expressed by me here arc, of course, noL 1.0 be const.l' lIcd as 
the views of tlle NIlVY DepanLment. 
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With the permission of the co[ruuitlee, I should like to place in tho 
record a copy of the tepOl'to made by our committee Inst fall cootaining 
our recommendations to the group headed by Professor ).[ol'gan which 
drafted the bill now before you. 

This report, which was made at. the invitntiOll of Professor ~'[organ, 
met with the full approval of our nssociation. 

(The report referred to follows:) 

Ih:PORT or TilE CO;\lMITTt:t; ON Mn. I'I'ARY JUSTICt: OF 'I'll}; NEW YORK COU.l<.'TY 
L .... Wyt:RS' ASSOC I AT ION 

Earlier this year Secretary of DcfcnllC James V. Forrestal ap1>ointcd Rcommittee 
consisting of ])rof. Edmund 1\1. Morgan, Jr., of the Han'ard ,oRW School lIS chair­
man, Under Secretary of the Navy W. John Kenney, Assis tant Secretary of the 
ATIIly Gordon Gray, A~istant Secretary of the Air Force Eugene ~I. Zuekert, and 
Felix E. Larkin, Mllistnnt l!;enertl.l coun~('1 of the Department of Defen'<l.'. as e:'teeu­
live secretary, to drtl.ft a Cod(l of :\lilitarr Justice uniform in ~ub~t!lne(' and uni­
form in interpretation and ap\llictl.tion to tl.1l of the armed ser\'jecs. in his preecpt
cstahlishing t.his committec, t Ie S{'rretnry indicated that Utili uniform code sho\lId 
protect the righ ts of those subject to tile code without impairing the I>crformance 
of military function .., 

Having noted the previo\l~ actidUcs of this association in the ficld of military 
and naval ju~tice, th(l ~lorKlul eommitt.ee on September 27, 1948, in\'it.ed th(l asso­
ciation 1.0 submit ollr recommendations with re~peet to deficienci~ in the present 
Articles of War and Articles for the Governmcnt of the Ntl.vy. Upon referral of 
ProfC890r i\ lof)i;tl.n's letter to our committ.ee, we have earcfully reviewed our earlier 
reports on military ju~tioo, the changes effected by the Elston bill enacted in the 
clo~ ing day!! of the second session of the Eightieth CongrCS!, and the proceedings
before the Houi>e and Senate Committees on the Armed 8ervice~, and have gen­
erally studied the problems of military and naval jnstice.

T he limit.ntions and inade(IUaci(l!l of our systems of militnry ancl naval justiee
were graphically portrayed to the public and to i\lembel'!\ of COlLgrc.$S during and 
aft.<or World ""ar II by lIlany serVice mcn and women, lawyc~ and laymen alike, 
who had had fil'!lt-han d clCperienee wit.h the operation of lIueh sYlltcms l and foulld 
that resemblance bctwetln thcm and t.he courts which they knew as Olvilian~ was 
largcly coincidental. It was di!\tll r!)in~ to them to find that. thc samc oflicial WM 
empowcred to accuse, to draft and direct the chargcs, to selcct the pTOS(lcutor 
and defeuse counsel fr01l1 the officers under hi~ command, to choose the rnem­
beril of lim court, to revicw and alter thci r decision, and to change any sen­
tent(' imposcd. They were IIhocked to Icarn tllat an offense committed by 
an officer was suhjeet to different treatment and punishment than thc identical 
offense committed by all enlisted man, They wcre surp~ised to find that many of 
the judges, prosecutors, and dcfense counsel participating in courts-martial were 
neither lawyers 1I0r trained in the law, and that, in the naval ~rvices, there Wfl.l! 
Dot evcll the minimnm reqnirement that. a single law member be on a court. 

The reports that came rnlck of the'*! tilings to the civilian community, together
with ~I)Cc ifi c instances of abu~e in the cOllrt-martial proce~s, initiated a flow of 
bills into the congressional hopper and all cxpression of arOll'ICd public opin ion 
which gave promise t.hat reform~ would be accompli~hcd, The Rcerctary of War 
and the Secretary of the Navy each appointed boards of distinguished <:lUzons to 
review the court-martial sYfltcms of their rcspective services, and to make recom­
mendations for a thorollghgoing rovision of military nnd naval justice. The 
famous Vanderbilt rel>orl, made to Secretary Patter!lOn, and the Ballantine and 
Keeffo reports, made to Reerrtll.ry I,'orrestal, all fOlilid !!ub~tnJlCC to the charges 
which had been leveled at the COllrt.-martiai system~, and prcscnted definitive 
recommendations for the elimination of the conditions which made Aueh eharges 
po$."ihle.

The jugular vein at which all sllch I>oards aimed their recollllllendatioll~ was the 
domination and cont rol of the court-marti:!l system!'! by command. All such 
boards concluded that alilendmenl:! to l.he Articles of War and thc Articles for the 
Government of the Navy which correct other inadcquaeiC!l of military and naval 
j Ulltiee/ but which failed to check command control, effect only 8(lCOndafY reforms 
which iX'eomc mcaninglC86 in the aooenee of til;} rooting out of the major lIOurces of 
abusc and injustice. As to thi~, the Vanderbilt eommitt.l'<l Mid : 

" The system of military justice laid down in the ~ l anliRI for Courts i\ lartialnot 
infrequently broke dowlI becau!!C of the denial to the eourta of Independence of 
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IlctiO.l in many ill.S.t.a.D.ccs by the commanding officers who appointed the courts and 
re\'iewcd their judgments; and who conceived it. the duty of command to in\A!rfero 
for discipliuary purposes. Iudecd, the gcneraIllttitudc is expre8lled by the maxim 
that disci l)iine is a functiou of command. Undoubtedly there was in many 
instances an hOliest conviction that since the appointing authority was responsible 
for the welfare and lives of hi~ men, be also had the power to punish theIn, and 
consequently the courts appointed by him should carry out his wilt. We think 
timt this attitude j,; completely wrong and subversive of morale, and that it is 
necessary t.o take steps to guard against the break-down of the system at this point 
by making such action contrary to the Articles of War or regulations and by
protectiug the courts from the il\f1uence of the officers who authorize and conduct 
the protiecution." 

Implementing this finding, the Vanderbilt committee recommended (a) the 
ap!)Ointment of courts bv the J udge Advocate General's Department, instead of 
by command; (lI) the Msigmnent of dcfense counsel by the J udge Advocate 
General's Department, and the requirement that defense counsel be a trained 
lall'yer; and (c) that. the initial review of decisions, except for purposcs of clemency, 
be in the hands of the Jud~e Advocate General's Department, instead of in the 
commanding officer who Initiated the proceedings and convened the court. 
Corollary proposals provided tltat t.he officcrs in the Judge Advo.cate General's 
Department should be qualified lawyers insulated from the indirect infiuence of 
comluand by having their promotions, assignments, leaves, and fitness reports 
emanating from the Judge Advocate General's Department rather than from 
command. 

It was felt that once command had filed its accusations and placed a man on 
trial, the judicial machincry should be in tbe hands of an independent judicial 
system within the service whicb, not subject \.Q pressures and influcnee from 
command, would iusure tbe accu~ed tbe same fair trial by competent personnel 
that he would receive in our criminal courts if he were a civilian. In this recom­
mcudation and belief our association concurred, as well as tbe American Bar 
Association. the Association of tbe Barof the City of Ncw York, the War Veterans 
Bar Associatiou, and many other veterans and bar groups. 

On February 20, 1947, the War Department completely rejected tbese recom ­
mendations. The position of the Army with rei<pcct to them was summarized 
by Seeretsry of the Army Kenneth Hoyall in the l'irgiuia Law Revieu.l for May 
Hl47, where he said: 

"The War Department. feels that the commitlee reccived a ratber exaggerated 
impression of the prevalence or &eriousness of pressure exerted on courts martial. 
HOlI'ever. there were doubtless instances where appointing authorities entirelr, 
misconceived their duties and functions and overstepped the bounds of propriety. ' 

Extended hearings on the bills relating to the Army court-martial system were 
held by the House Commit.tee on Armed Services, but no Honse bearings have 
/)e(!n held on the Navy bills. No bearings at all have been held by the Senate 
committee. The House committee reported out n. R. 2575, introduced by 
Representative Elston, of OhiO, at the request of the Army, and this bill in 
amended form was passed by the l-!O\l&e. In tbe closing days of t.he second 
session of the Eightieth Congress, the entire Elst.on bill was introduced by Senator 
Kem, of J\li;;souri, as a rider to the Selective Service Act of 1948, and, without Lha 
benefiL of any Senate bearings, was accepted by the Senate, and Signed by Lbe 
Pres ident as Public T_aw 759 of the Eightieth Congress. It becomes effective on 
February 1, HH9. 

The passage of the Elston bill was hailed on the floor of Congress and in the 
press as the accomplishment of the reforms in military justice which had been 
sought by our association, among othcrs. A label of "cour~ martial reform" 
was placed upon tbe bill which was scarcely indicative of its contents. Such 
labeling was highly dangerous in that it gave the public and the press the im­
pression that substantial reforms had been accomplished. and thus reduced the 
I>ossibility of further congressional action to effect the real reforms wbicb are still 
lacking. Accordingly, it is important to make clear just what the Elston bill 
accomplishcd. 

First of all, it must be noted that e\'en such reforms as are effected by the 
Elston bill h11\'e no application to the Navy, the l\I:l.riHe Corps, the Coast Guard, 
and, probably, the Air Force. Ju~t as the cllanges in military justice which were 
adopted in 1921 were restricted ill their application to the Army, so the Elston 
bill is piecemeal legislation. 

The most important phase of the Elston bill to our mind is sucb change as it 
has effected in the relation of command to the court.s-martial systems. Such 
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<change is reflected bv section 246 of the bill, amending section 8 of the l'\ational 
Defense Act (10 u. S. C. 61) to provide for a Judge Advocate Ceneral's Corps. 
This provides for a separate corps, headed by a major .~cncral and three brigndicr
generals, which shall have a strength of not Ie!;.!; than l }i! percent of the authorizcd 
active commissioned-officer strength of the Army, together .... ith such warrant 
officers and enlisted personnel as may be assigned by the Secretary of the Army. 
This corps is given its own promotion list, similar to that of lhe ~1 cdieal Corps 
and Chaplains Corps, independent of the line. This was vigorously opposed 
before Congress by the Army on t.llc ground that thereby too great n preference 
Willi given to officers performing legal duties over line officers. It. may be signifi ­
cant that the Army has not yet moved to put into operaUon this or othcr provi­
sions of the Elston bill. 

The estAblishment of such a corp!!, with its own promotion list. has been widcly 
hailed as having cstablished "an indcpendpllt J udge Advocnte General's Depart­
ment," hut t his is far from the fact. As was said in an editorial appeilring in the 
AU,II:ust 1948 iMue of the American Bar A.'<~ociation .Journal: 

" Thc ucw statute accomplish~ ~om.. dc,;irablc improvement ... in military jll~tice. 
supplementiug th~ which the SecreUlry had power to illtroduce by his own action, 
along lines rccommcnded b~·the Vanderbilt committee nominated by our n.~~ocia­
tion and appointed by thc War Department. The Elston biU crcales a Judge 
Advocate General's Department which is ind(>pendent in the sense that it. has 
authority to handle it.s own administrative matters, bllt..!1.8 has been pointed out 
several times in these columns (33 A. B. A. J. 40, 45, Januar.v 1947; 33 A. B. A . .I. 
319, Aprll 1947; 33 A. B. A. J. 898. September 1947), command remains com­
pletcly in control of the operation of the Army's CO\lrt s-martial system." 

Undcr the Elston bill the power to appoint comts remains in command. Under 
the Elston hill the power to review, in all its aspects, the decisions of COllrts­
martial remains in t.he commanding officer who convened the court.. Under thc 
Elston bill p rosecutors and defcn"e cOlln~eel are required to he memhers of th 
Judge Ad\'ocate General's Depnrtment or othenvise qualified lawyers only "if 
Rvnilable"-a qUII\ificliotion which reali~tic:llly leaves the situation in slaws quo. 
We believe that in all instances !And in all theserviccs, the prosecutor and defense 
counsel ~hould be members of the Judqe Advocate General's Dcpartment 01' 
otherwise <Iualified law.\·crs. So far as the basic fundamental mallers at. which 
the movement for court-martial rcform has been ahncll, little is aCcomplished by 
the ElstOll bill. 

'Ve have reviewed the histor~' and background of these provisions to clear uwny 
the confusion that hns been creat('d as a rC.'<ll1t of the enactment of thc Elston bill. 
We come IlOW 10 our recommendations with respect to the position of command in 
tIle court.-martial system. 

We do not question that discipline is a proper concern of commnnd, just as the 
commissions of crime in the civilian community is a concern of the executive 
allthoril,y, repre;;ented by the district attorney and the governor. 'Ve beJie\'e 
that whcre a eomma.nding otriccr has reason to believe thM an individual has com­
mitted an offense, he mllSt. haye the aut.hority to file chargeg against that indi­
vidual and to order him tried by a court of competent jurisdiction, and to be 
responsible for the prosecution of the offense, such responsibility including desig­
nation of a qualified prosecutor. We believe thaI, it should continue to be the 
prerogative of command 10 evaluate the seriousness of the crime, and determine 
whethcr the ease shall go before a gencral court-martial, or a court with lc.."Ser 
powers of punishment. We further belieye that, just as the civilian executh'e, 
the commlLnding officer !i<hould have the )>ower of clemency. 

But once tlle judicial proc~dings have been placed ill Illotion, wc agree with the 
opin ion expressed by Hamilton in No. 78 or The Federalist that, " There is no liber­
t~·, if the power of judging be not separated from the legislative and executive 
powers."

We feel that, once the case has been referred by commaud for tria.1, the powers 
aud c01ltrol of command must end, save for the right to exercise clemency. 
Accon:lingly, we recommend that. (I ) the power of appointin~ the court and the 
defense counsel must rest with the Judge Advocate Ceneral s Department; (2) 
t hM the personnel serving in Buch capacity must be free from the authority of 
command directiy, or illdirectiy in matters of al>pointment, fitness rCI>orls, pro­
motions, leaves, etc.; and (3) that judicial review of court-martial proceedings 
ahall be in higher echelons of the Judge Advocate General's Department.

A practical problem of major proportions ar ises with respect to thcse recom­
mendations. By law a Judge Advocate General's Dcpartment exists in tbe 
Regular Army, and t.he Judge Advocate General, as well as the other officers in 
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the Department, are professional lawyers. Such is not. the ease in the naval 
services or in the Air Force. 

While there is flo Judge Advocate General of the Navy, neither he not other 
officers performing legal duties tire required to be lawyer!!. Traditionally, officers 
Il.SlIi,ll;llcd to legal duties in the naval services arc line officers whose tour or duty 
in the Jud/l,:~ Ad vocate General's oflioo gcncrnlly eomns bet wccn other lUISjgnments~ 

If there is to be a real system of military or naval justice, iL must be administered 
within each of the services by a corps of legal sp·ccialists from whom each J udge' 
Advocate General shall be required (.() be appointed, and which will provide the 
law mcnlbers of the courts, the .prOSC'ClltOr!!, and the defense counsel, all of whom 
ought to be trained [awyer;J. Such a corps is already Cl!tablishcd by law in the­
Army, but it has never c}[islcd in the Navy and the Air lo'oree, since ita divi.!lion 
from the Army, has followed Navy practice in this regard. 

Establishment of such a specialist corps in the Navy and in the Air Force is 
not lIueh a departure from precedent as might be imagined. While the legal 
8vstems of those sen'ices are lod!l.Y administered by officers who, notwithstanding 
tileir dilltiuguished records and high profCSljional competence fL'I line officers and 
aviatoTII, arc generally IIOt trained and experienced in the technical duli{'8 a.ssigncd 
them, other specialist (unctions Me performed only by specialists. The Bureau 
of l\ledieinc and Surgery of the NIH'Y and the Office of the Air Surgeoll Ceneral 
arc manned and hcadcd by physicians and surgoons, who may not be !I() appointed 
without. n civilian license, and whose life work lies in medicine, The Dental Corps 
or the scrvices are composed of <lentig\..'!, lind the Chaplains Coq)S nre headed and 
manned by ordained ministers, There arc doctors, dentists, and chaplains who 
aT(> major g('nera.ls, rear admirals, and arc aeccpl-ed as an integral part of the 
scrvicc without evcr hfwing commandcd a regiment or a naval vessel. In addi­
tion, as the result. of thc specializntion which comes from modern warfare, in all 
scr\'ic{'8 there are specialists such as communicators who arc lrailled throughout 
their carccrs for a particulnr specially. Only in thc specialties of law and of 
intellij!;('nce has theore be<'n !lOllle he~itancy in providillg for a ~ I>ccialilit corps. 
Tho~(' two "pccialti('s ha\'(' 1lN't1 lar/l:('lv cotl~idercd fI~ part-time jobs to which 
R('nior olliceNi. rc/l:nrdlc~~ of th('ir lack of profe.-ssional training &l! lawyers or int.('l­
ligence e}[l:lerts, may be assigned for a brief tour of duty, to return to sea or to 
aircraft afler a few years. 

The r\1l.\'Y hO$ nevcr seen fit to {'8tablish a legal corps although in rccent years 
it hM tak{'n tentativc stcp~ in thill direction. During wartime it had a group of 
R('servc officers cla.ssificd as legal specialists. Commcndably, since the cnd or 
World WAr 11 it has sent a selectcd group of lteglllar naval oOlcers to first-line 
law schools for legal education, and hM madc such ollicera the nucleus of its post­
war legal !!rogmm. 

If the Navy's h{'sitation to Cl"('at(' such a legal corpll stems from a desire, with 
which we could concur, to ha\'e its Icgal olllccrs deeply imblled with itlJ traditions 
and need", the obstacle is not illilUrlllonntable. We would endon.e a program 
which would insure that the )ia\'y'slawyers have dUT~' with fleet units, and be as 
co~nizant of and sympathetic with the problems and reqnirem('nt" of thc scrviec 
IL8 its ~ener81-duty officcM.l, Such hM, in fact, been the hi~lory of mNlical officeM.l, 
chaplains, and ot her specialists. We can ;;ec no reason why lIuch a program would 
not be practicable wilh respect to 1{'/l:81 "1X'cialj,;t;<. But wc al"(' firml y convinced 
of thc TleC('s;o.ity in 811 serviccs of hnving billcls concern{'d with Icp;al duties tilled 
by trl\incd and competent 1X"n!Onll(,1. If there is 10 be any uniformity in the 
courts-martial s}'stcm~ of lIe various sen'icc!!, the profcs~ional la\\ycn! of the 
,\rllly mu~t be bAlanced by prorc~.~ional opposite nurnbcT:,j In the Navy and III 
tho Air lo'orcc. Accordingly, wc rccomrnend that amcndment~ to thc law 1:Ie 
adopted providinlo( for a truly ind('pendcnt legal corps within each of tho 8('rvice8. 
the chiefs of such corps should be apI)()inted from the COT]>I'I, and not, l\.I! at pre..~:nt, 
from ~Nl{'ral-duty ofticcr;;. Thc W!~ignlllents, I{'aves, prornolions, and fitnes" 
report~ of officers in s uch eorl>S should emanate from thcir ~u lX'rioTli within the 
"'1>1'1, and the decisions of til(' court" Oil which they sit "hould be reviewed b~' 
hip; H'r echelons within tire corps and not by command. To our mind, 5l1ch 
pro\'ision iR the basic need of mihtary and uaval jU5tice. Once it is accomplished, 
other reforms become mere refinements. 

The El~ton bill largely restrict" itll application to general courU martial. and 
not sr;cial courts, which are the Army {'quivalent to summary court.8 martial in 
the Navy. It is our experiencc that the greatcr part of the abu$Cjj which have 
occurred in military and nSllal justice have occurred in )ia,,>, summary and Army 
special courts, rather than in general courts martial. This IS so because the com­
manding officer who has convcned tho summary or special court docs so not 
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OOealise he h&!l any doubt All to the guilt of the nccused, but. becau!;e h~ feels that 
he cannot impose a lIullici('ntly seveI'C punishment IIot ll\lU<t or COm l)ally punish· 
ment. l"requently, this is cOllveyed to the court which the commanding officer 
apJloinlll from his OWIl command and whOl>e decis-ion he r(wi('wli. Too often the 
court Is told that it is expected to find a \'crdiciof guilty, find to irnpoiOO a particular 
r;entcuce, regardless of the oat h Ill/it it takes "to well and truly In·, withollt preju­
dice or partiality, the CII8(l now (i<:pcn<ling, according to the evidence which ~hall 
bo ndd u<'ed, the laws for lh(' government of the Navy, lind your 0\\'11 conscience." 
T he result is That, although the court is by statute requi red to enter upon its 
d utie~ wilh nil open mind as to the /(uilt of the o.ccul<ed, its judg;menl i~ fort'closcd 
in advance, Illid thert' iII little (1IICsliol\ fI.:l to the ultimate result. This is much 
Ie.... likely to happen in a ~enerl!.l court-martial, which is not otdinaril~' convened 
by the commanding olfiC('r who has inMtituted the plUC('1!ding~ and is not Hubject 
to his COlli ral. Gencral court" lIIarl ialal'(' normally under I he COlltrol of s general 
or flsg offiecr !IlInior 10 the commanding officer who has initiated the proceedings, 
and the otliecrs at his headquartcrs "ho participate in thl.' pr()C(>(odhlg ate unlikelv 
to be affected by the view~ of Lhe suoordillstc comnlandcr who has tecolJllllended 
the court. 

We are strongly of the opinion that all that we ha\'e ~aid before as to t he neces­
sity of indel)(lndent, COIII\>ctent lawyers serving a!I law members, p rosecutors, snd 
defense counscl 011 gellera COUrl-lj martial i~ equall.v a~ applicable to Navy summary 
and Army special courtll martial. T hose who oppow this find it particularly 
impracticable in the Na vy, whell' commanding oflicers of smaller units llnd shiPs 
ha ve thc power to conw~ne ~urulllllrv courts martillL Actually, howev{'!, a large 
pcrccl\tag<l' of such courts arll convened on larger \'es..«£'18 such flS battleships, 
cruio;e""l and air(.raft carrietll (all of which havc !i(l\'cral thou~and personnel abosrd) 
and on OlLSCS where there are many thou~ands of men, In ~uch ..hips and on such 
bases there :<houtd be no difficulty about providing adequate legal specialists, 
just Mother Rpecialist offiocrs are pro\'ided in the allowauoc lbl. 
A~ first blush, iL &ounds conducing that smaller vessels I:<uch 11.8 landing craft, 

mineswf'Cpcrs, destroyers, and other \'c!'..'>CI;;t which may have no more lhsn half 
a doten officers aboard cannot provide and cannot jll!;!ify !;uch l('gal specislists. 
If lIucll smaller craft normally tra\'clled alone, that might well be so. Xormally, 
however , they travcl and function in squadrons and di\'i,_ioll'<;, each of which has a 
tlag;-ilip aboard which is a squadron commander with a ~Iaff dUI)llcating the staff 
of a flee! commander in miniature. There is 110 reason why legnlap<'cialists cannot 
be a ttached 10 "uch ataffs as arc other RI>ccialisu, and be aVflilable for duties in all 
units of t he squad ron. We believo tht\! any reform of military a.nd naval justioe 
wiH be incomplete if it is not applicable to the inferior courts, as well as to the 
general courts, to the fullest extent practiCAble. 

III tho developmcnt of f\ uniform code for n!1the scn'ices, we t('commend that a 
uniform tcrrninolog~' be adopted. O,lly confusion results from the facl that an 
Army special court is known to the :\'M'Y a.~ a !<ummary court-martial; thal an 
Army trail judge advocate may find fill hi!:' opfl'Ot'it.e number a recorder. Adoptioll 
of a common terminOlogy will do much toward the dC\'elopment of a uniform 
lI. l)proach. Similarly, we recomlliend that uniform definition!:' of offellSC/!, and a 
\miform system of punishments be adopted which will he applicable to /1.11 the 
services. 

T he Elston bill, in section 210, hMo made it possible to discipline all officer who 
hl\9 committed an offense by trying him al a special court martial, fI.:l wellll.l\ at s 
general court martial. Thi.!! i~ not as vct truc in thc Navy when' Ihc on ly plmish­
mcnt t hat ca.n be mcted out to an officer is trial by a general court-martial or a 
privat e reprimand fro m h is t'OlIlmand ing offiC("f. Tho effect of this is that where 
a n o ffi cer commits a minor offense, he in effect goes unpllni~h('d, although an 
cnlisted ma n committing the 8R lne offense is subjected 10 punishmcnt. Si milarly, 
in the Na vy as an adminl.\ltrallve mea:.ure courts lOartial are c8utione:! against 
con fi ning a retty officer, although a SCllman committing an ielentical offense 1118.\' 
a nd frequently doc~ receive puni~hmenl of confinement. We believe that thew 
practice<! negative ou r b~ic concept of "C(lua] ju!:'tice IIl1der law", and we recom­
mend that the law be amcnded &0 as to eqlla!ire puni8.hlllenLS for all service per­
sonnel. Such a pro\'i~ion would improve moroJe and di!ldpline. 

T he E lston bill has set uf a comprehen.s.i\"e and torLuous sy,.tem of re\'iew inso­
fa r all Army courts martla are concerned. That syst('m is defectiv(, ill that it 
l)r('l>erv('S the right of rcvicw as to a ll phases of the case ill the commanding officer 
who convcned the court. This is completely at odds with Amcrican concepts of 
justice. 
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We recommend that a uniform system of te\'jew be established within alt of 
the services, under which the commanding officer shall retain the ti~ht to review 
the case ouly for tho purposes of exercising clemency. This, of oourso, parallels 
our civilian procedures under which the right of clemency is Clcereiscd by the 
President in Federal offenses. and by the governor in State offenses. The {nitial 
review of the case as to It'gality and as to all 88peCt.$ other than clemency should 
vest in the theater area or fleet represelliative of the Judge Advocate General. 
Thereafter, further review should be had by a board of review established in the 
office of the Judge Advocate General and appointed by him, 88 Iltovidcd in the 
Elston bilL 

Under present practice, in none of the services do the accused or his coun8"1 
IJarticipate as a matler of right in review of courts-martial dl'cisions. Tbey 
ral"f'l~· file brier~ , and rarely do they have an opportunity to argue thcir ease on 
review. They have no knowledge of the questions that are being raised and 
diseu;;aed by the reviewing oflicers, aud have no OPl>orttlnity of presenting their 
point of vicw. 

We recommend that the record of proceedings in any court martial shall in­
clude. when forwnrded for rEwiew, a summary of all objections prepared by defense 
counsel, and thM deren~e cOlln~el be I><:rmitled to submit briefs or other argument 
to the reviewinp: authority. If the accuscd desires, at his OlVn expense, to prC6Cnt 
oral argumcnt through civilian counsel to the reviewing o.uthoriw, he should Ua 
permitted to do eo. . 

T he gou! of u. uniform code uniformly applied and interpreted in all of the 
service~ i~ obviously difncult of uchic-vement without /lome top level coordinating 
Ul!;ency. Ideally, when real unification of the military lWrviccl! is finally accom­
plished, there should be a single Judge Advcx:ate General pcrforrninp: all le15nl 
dutie>! for the Army, Navy, Air Force, :\Iarine Corps., llnd Coa.st Guard. {lillO­
catiou 118 provIded .in the N"ationall?cfense ~et falls far short of the ullification 
undl'r which ~1Ll'h Jell'sl ('un be rellllllOO. \\ C mu~l gear ollr recommendations 
accordingly to the (,:I;i~tinp: ~iLUa(ion, and to the advances that Bre realistically 
possible . 

."tcoordingl\", lIe recommend that th('TC 1.>c eslablish('d a hoard of review in tho 
oQioo of the &crNllry of ])efen,,(', which shall hal·e final power of tellil'w in 11.11 
courl-Ilu~rt bll ('a.s('~ ill 8.11 thl' !;(>n·icCl!, and which will ht' charged with the devf'lop­
ment of uniform practices and proeeduM'8, much M the gUllreme Court of the 
United Slatctl control~ the decisions of the l'ed('ral COli rill of appeals. The 8ct're-­
tary of De:fellsc "hoLlld haw' thl' furthl'r duty of el()8('lr .:;u!X'f\·j, ..ing the OIK'TtltioLlS 
of the vBrious Judge Adl'ocate Gl'lleral Departments, and ..lIould have the I>ower 
of recommending legil>lation 10 the Conp;re,..~ lint! of is:IuinJi: dirf'cti\'ef< to the ~('rvices 
in milt u.'r;; pertaining to mitital I' !lud naval justice. lie should have the specific 
responl'ibility of advancinjl; unifiration of t hI' legal fUllct ions of thc aTllle(J services. 

Toda~. our country hM for the fir.,t time a peacetime draft. Larp:e numbers of 
our youn!/: men I\ill in the yC'ars n.hearl Sl'rl"e III a peacetime Army, Navy alld Air 
Foree wh\"'ti(' rIli~jol\ ill thc pTrscrl"atil)n 01 our .\Ulcriefln d(,UlocTacy. Under 
such circumstflnce~ il seem!' to \I. that there i!:' tI paramount obligation to those 
youn~ men. to their o,mdous familie.~, and to the basic IJfinciples of that American 
democracy to Illnke full pro,'bioll for thc protection of those young men and to 
insure that thcir right to fair trials before qunlified lind indcpendent courts is not 
illl l)aired. We hn.ve cvery confidence that the adoption of the proposals made 
by us willstren!il;thcn the morale and discipline of our armed services, III time or 
war 118 well fUl in peacetime. 

Respeotfully><ublllitt,erl. 
R ICHARt) H. Wr, I,s, Chairman, 

L OUIS C. F IF'.LAND, 
 

J Oli N \\1. M I'RTA(lll, 

SIDN(!:Y A. WOI,,..,.., 

i NZ(!:R B . WTATT, 


The bill now before you ]'(~prescllts a long step forwnrd in court­
madial rcform. That the reprcscntntives of the three S('rvices 
bave been able lo agree on a uniform code of procedure, on un iform 
terminology, and unifonll substantive laws is an accomplishmen t 
which few thought could be brought about. 

No one should underestimate the difficulties of that task, and the 
patient effol't required to bring it about. It invites the hope tbA. t 
some da.y the ultimate objecti ve of 8. single J udge Advocatc General's 
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Office, servicing all of the armed forces out. oC the office of the Secre­
tary of Defense, will be realized. 

We like many things fl.bout this hill. Our criticisms arc not di­
rected so much at what it does, as at what it does not do. FrankJy, 
we nrc going to play Oliver Twist and ask for "more." 

Whell Professor :-'Iorgan invited our views as to what ought to be 
in the model courts-marlial bill which was being drafted, we told h im 
that tbe basic reform without which there would be no such thing as 
real courts-martini rcform, or in fact real courts martial, was the 
elimination of the domination and control of oourts martial by com­
mand. 

The phrase "command control" is vague and indefinite to those not 
close to the pict.ure. Let. me explain what we mean by it. Under 
the existing system the sam e comma.nding officer is empowered t,Q 
accuse the defencinnt., to dl·aft and direct the cbtuges nga.i nst h im, w 
select. the prose('utor nnd defense cou nsel from officers under bis COIll ­
mand, to cboose the members of the court from h is comm nnd, to 
review and nIter Lhe court.'s decision, and t,Q chnnge any sentenCe 
imposed. 

Altbough the military and llaval cour t.s take oaths "t,Q well and truly 
try, without prejudice or pfU·tiality, the case now depending, accord ing 
t,Q the evidcnce which shnll be adduced, the laws fat· the go\ternrnent. 
of the Navy, llnd your own conscience" those cow·ts have too often 
been wid by the comm anding officer who appointed them that when 
he ordered a court, it. meant that he had concluded the mall wns 
guilty, but that. he could not impose a sufficient punishment himself. 

Too often the courts hnvc been told tha.t they were expo('ted t,Q 
bring in verdicts o f gui lt.y, lllld impose specific sentences- and told 
that e\·en before they had heard the testimony of the witnesses. 

That is command control. And the control is exercised by reason 
of the fact tha.t the participants in tbe courts-the judges, the prose­
cutors, and the defense counsel-are subject to the full command of the 
OfliCC111 who nppointed them, and that their service careers Bre in bis 
hands. 

]f you will rend lhe press release issued by Secretary F orrestnl's 
oUi('e when this bill was introduced , you will see the staWtnenL there 
Ulnt under this bill aU of these powers which add up to command 
con trol lin' retained. The commanding officer still appoints the 
Officct·s under his comm and to servo as judges and as ptX)secutors. 

lJ e stil l rev iews Lheir decisions, a.nd he has complete power to 
influence th eir decisions by the fa.ct Lha,t he controls their promo­
tions, assignments, leaves, and fit.ness reports. Them is no question 
that this bill retni ns command control in all of its ugly nspecls. 

We are not ilIonI.' in urging the elimination of command control 
a nd tho creation f)f tnJiy independent courts wit.hin the services. 
Every board and committee appoiuted by the War t1Dd Navy D e­
pnrtments has made this same recommendation, including thr famous 
committee hea.ded by Chief J ustice Arthur T . Vanderbilt, of New 
J ersey. 

The Aml'rican Bnr Association has made it. Vl'tNans groups 
hayc mn<ir it. Till' t·ccommendation comes from all of those COIl­
('!'rn('d with ou r d('mocrntic way of life, who feel that it is not too 
mu('h to a~k that til(' citizen at·my of a democracy be giYell tha t 
ftmdnmentaJ fair play nnd assurance of justice which Our coun try is 
trying to give to the rest of the world. 
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] t. is ironic that. tboS(' who arc being subjected to fL peacetime 
draft for t.he first. timc in American histol'Y themselves nrc not. given 
the' basic rights which our Government seeks to give t.he I'cst of the 
world tbrolWh their service. 

1 should like to cmpilnsizc that. we arc as much conCC]'!lI:,d about. the 
IUnint.clln.nce of dis('ipiinC' in the finn ed forces as al'C those who seck 
to rdain command contl·OJ. 

We belic\'c thnt discipline is dependent. in Il Illrge degree upon the 
momlc of the men who makco up the services, aud we do not. believe 
that there cnn be good morfllc when men feel tho\' til(' sen'ice courts 
which art' set up to do them justice arc not rcal and fair COlll"ls IlS 
w(' think of them here in .\m('ricfl. 

TIH'rc is little diff('rencc bctwccn an Arm" court whk h has been 
innuC'nced b.-v its eommnnd ing: officcr and' the Budapest. tribullal 
which recently convicll'd Cardillal i\lindszent.y. 

WI' feel thaI the commanding officer must. and should be abl(' 
to pineo a man on It'ialnnd control and direct. t1w prosecution. But 
Liw judieilll mllchinl'ry itself must be in th", hands of /111 independent. 
judieilll system within lhe se rviCt,s which, noL subj{'d to prf'ssurc and 
mfiuence from co mmnnd , will insure the accusrd tilt, same fail' trial 
hy competent personnel thnt. he would receive in our eriminlll courts 
w(']"e he a eivilian. 

This Cfin be flceomplishrd hy including in this bill thf' recom­
mendations of the Vand('rbilt Committoe for the crf'ation of indepen­
dent .Judre ~\d"ocate G('l\el"Ol's Dcpru'tments within the services 
whidl wil op('rale th(' oourls of til(' services. 

1L is int('resting to not(' lhflt Great Brit.flin, from which our own 
systrms of military find na,'nl justice <l eri,'(', hns itsrif eIT('cted this 
ref01'111, nnd that. III Enginnd today the .Judge Advocate General is 
now appointed by the Lord Chancelol', ,,-ho is Engla nd's ('.hicf judge. 

11 oug-ht to be noted t1mt this rdorm in GrC'at Britain \VIIS not the 
work of a SociaJist govemlllent, but was the reeommendlltion of lhe 
Lewis CommitteI.'. composed of leading judg('s and genera ls. 

H the pow('I' of appointillg lh(' court and def£'lls{1 cou nsel is to rest. 
with the .JudgC' Adyo('at(' Gt'I1('1'a l's Department., as WI' propose, a.nd 
if the judicialrevi('w of courts martial is to be in th(' highl'r ech<'ions 
of the Judge ~\d\"ocate General's Department, this presupposes that 
t1lC're will be in each Department an independent. .Judge AdYocate 
General's corps frN' of the ('ontrol of oommalld in matters of promo­
tion, assignment, leaves, fitness reports, etc. 

Such 1\ professional corps alrendy exists in the .AI'my , It ne\'cr 
hns existed in the Navy, where line officers have been assigned le~Rl 
duLies. The Air Force has sponso red a bill already introdu('('d wluch 
would exempL it from the necessity of baving such a corps. 

Establishment of such corps is not the departure from precedent 
tha t. we are led to believe. lL would be no difrerent. than the ),Jedical 
Corps, the Dental Corps, the Chaplain Corps, find the Engineers 
Corps which have existed for many years and without criticism. 

We believe that. mattCJ"S aITecting the lives and liberties of millions 
of men are sufficiently important to require the services of specialist. 
officcrs. Failure to create such corps in the Navy find Air Force will 
il.8cli frusLra.te the purposes of the bill before you, since Lhis uniform 
code cannot receive uniform a.pplication when it is administered by 

8~266--f9--No.S7----6 
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trained specill lis lS in the Army, and by nonspecial ist. officers in lhe 
Navy and lhe Air rorce. 

1 shou.ld now like to Ilddrcss myself to spcci.fic provisions of the blU 
before you. 

One of the admirable provisions of the bill is article 67, which crcntes 
a J udicinl Council whose members shall be appointed by the llrcsidcnt. 
fro m civilian lito und who sholl receive tJ1C s{uue salary ns judges of 
til(' United Stall'S Court. of Appeals. 

Such J udicial Couneil is to be the final reviewing authorit,y of courts 
marlini. Tho provision for such n. Judicio.l COlillcil is n, forwnrd­
look iJlg step, und will do much to ]"cmovc the confusion that now 
surrounds rcv il'wS. 

H OWCYN, t he lnngull.ge of the section is in itself confusing. It. does 
noL specify how many members of the COlmciJ there shnll be, J1. docs 
not. indicnte whelhCl' they shall be appointed by the P resident nlonc, 
01' by nnd wi lh the advi('e ami consent of the Senatc, 11, doC's noL Sily 
whelhCl' lhC'y sh fl ll scrv(' fol' li fe, fol' a tenure of years, 01' nt. the pleasure 
of the 1'1'('sidcnt., 

'Yo b('liev(' lhfl. t. if Lil(' members of the Ju<iicinl Council/u'e to luwe 
th e pu.y find stntus of th(' judges of Lhe cow' l of nppeals, they should be 
nppoin ted in the snille manner and undel' the same condi tiolls as such 
judges,

W(' 1'('('omnH'nd thM n gp('('ifi(' Illunb('r of m('mbCl'S of th!' Judicilli 
Countil shnll bl' pl'o,-ideJ fO I', il.nJ that. Ul(,y slmll be !lppoint('d with 
S('llate confi rmation for life Ilnd good bcha\.-jol', 

Also with I'd('J'ence to the review provisions of Lhe bill, Rl'ticl(, 66 
(e) pro"id(,8 that. wi thin 10 days after any dC('isl011 by 8. bourd of 
revi('w, the J udge Advo('ate General may refer the case for reconsid­
eration to the same 0 1' another bonrd of r('view, 

We belie\'<' that this pro,-ision destroys tbe independence /lIlJ 
in tegrity of boards of I'eview, lind that it should bE' strickcn, There is 
ample pro,-ison for r('\'i('w by the Judicial Cowlcil of the board of 
l'evit·w's decision, 

Article 2 (11 ) of the bill has by its language \,-hat 1 am sW'e muSI be 
nil ullullentiona l impact upon the civ il liberties of the civil populations 
of Guam, Amel'ica n Samoa, Ilnd the trust territory of the Pacific, 

At. thl' pr(,;lent, tilll£' the t'I,-il populn,l ions of tllo;;(' Amel'i('lln Tel'l'i­
tOl'ie<: nrc undN the !HlpC'nision of the Nay," D('pl1l"lmcnt. On ,hull" 
19, 1947, the Pl'esidcnt Acnt u special messa<'Te to Ihe Congr('!'i'l­
Ei~htieth Congl'(,ss, first sE'ssion, Document No, 333- in whit: h he 
adv ised the Cong/'ess that the State, Wal', Nav,v, ilnd Intel'io l' Depart· 
m('nt~ had jointly rc('ommended t he enaelmel)t of legisitltioll to gmnL 
citizenship, n. bi ll of rights, and ('ivi l govel'llment to tho peo ple of GUfUll 
n.nd Amel' ico.ll Sumoa, I n that message the P resident /'I'questcd the 
enactmenL of slich I<'g'islntioll, 

'\'hi le sllch lcgislntiol\ has not ye t been f'lul.rted, it is incollecivnble 
thu t lhe '1nmc D £'pttl'tmcnt.8 whi('h made that recO lllmcndn.tion should 
now reeomm('l\{\ ('ontl'a ry l e~isl ntioll which , instead of m,.kin~ the 
peo ples of OU I' Aml'rirnn <'OIOIlICS the POSSC5S0rs of the bns ic civilnghts, 
would subject tiL('1ll to trin l hy Army nnd Navy couJ't$ mllrtinl. 

T he Janglillge of tll'ticle 2 (11) !"houJd be I'c"ised!'o as to except. fl'om 
the persons slIbjec t to the jurisd iction of ('ourts mnrtill! tbe civil 
populations or Guam, American SIlIllOD, and the trust tcn'i to!',)'_ 
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AI'tide 5.'; of the bill prohibits the imposition of nllY cl'lI(>i find 1111­

usual punishments. We lecithal. the spi rit of lhi3 seetiol' i~ violated 
by nrl.<"ic 15 (a) (2) (l) which permits the commanding oUieel' himself 
to impose upon jill enlisted p('l"tion in any of the lum(>d services confilU'. 
ffiellt. on bl'('nd and WfUN (or.) doys. 

At. the present time ~ueh punishment CfiJUlot be illfli('[t'cI by any civi l 
!'Ollrt, or, indccd, by :my court. in the .\.rlll." 01' Air ItOI'Cl'. Jt may only 
b£' imposl'd by il 111\\':11 ofliccr. It is our cOllsidrrcd judb'11l(,llt that the 
(-'xt{'llSion of hn'ild ano water punishment to nU the scrvi('CS open the 
doors widf' to futllre Litc·hfi('Ids. 

Ruch puuishmcllt to OUl' minds seems cl'u(>i find barbn.ric, and to fit. 
in the same entcgo['y a'i tbe floggings, bnmuings, find tattooings whirh 
firc ~peciti(,l111y ~rohibited by nrlide 55. Su('h punishments, \\hen 
imposed by 111(' .Japnllcsc flll{l the Germans in World \fnl" H met. with 
tbe h ighc$t condl'mnntion of the Amerienn people. 

'1'111'.'1' \\ill moet with the lHime condemnHlion "hen imposed uy 
American 0(11('0111 on Ameri('all nW11. 'We understand that the retcn­
tion of such punishment ha'l been l"equest(1d by the Navy Dcpanment 
on the ground that merely confining i1 man at. selL is no puni::;lllnent, 
sine{' it opcrntcs merely to free him from the !WI"fOl"llllUlCO of his 
duties. 

Ot.ht'I' punishments {u'e availnblc, how£'vcl'. .At. the vcry least, this 
se{'tioJl sllould he limited so that illWl!l may be confined on bread !~Ild 
watN only \\hile he is a.t scn., 

Anide '28 provides thot a reporter o.t a. court martial shall make it, 

record of the pro('cNlings of the te;::timony hefol"(' the ('OUlt. Under 
present. procedure, the "('port('r docs not make a "{'cord of the opening 
and closing argHmcnt!l- of c·ounsel. "-e feel thnt !;u("h IIrgull\ents 
should be "ccorded, lmd th n.t the bill should so provide. 

This is important since, ill the rcview of courts ma.rtial, trial counsel 
nre not normally afforded an opportunity to present their \'iews to the 
re\Ticwillg authority. Only by a reading or tbeir arguments ("Oil their 
views and tllcol"i('s be made known. 

~fr, ELSTO:\,. Can I interposc right tuere? You do not make the 
opening statements of counsel in a civil case 0 mo.ttcl" of "c('ord? 

~Ir. ,rELS. No, ~Ir. Elston. But i.ll civil coscs, wbe"u thc case 
gOes up on nppeal, ('ollnsel is prcsent to present. his CMe and his theory 
to the court, wlH'rl'as in your courts martiallhc rccord comes to the 
rO\'i('wing authority without having: bl'icfs of cOlUlsel. 

This is iJlt(>nded to b(> t ll<' vchicle through which couJlSel presents 
his theorics fl.S hc would normally on personal c~1Jerielice and by brief 
in the civil courL. 

1\11". EI.STO N. Briefs fire pro\'jdcd Cor in t.his bi.ll and counsel is 
tlffol'dcd the acclised at !lny time either in !.rial before the cow'LS 
mortial or 011 appeal. So the situation in t.hat. I'cspect is the silme as 
in civil courts. 

~ rr. W t:LS. Yes; but counsel on nn appeal may Ycry well be assigned 
from the Department, maybe tram within the Judge Advocate Gen­
£'1'II.I's Oflice, II.nd this is intended to give him the benefit of the lilcory 
and thf' argument the trial counsel had since he frequently may not. 
be the sam" J>('rson, 

Article 37 prohibits ('omma ndi.ng officers from attempting to in­
fhlCllce COUJ'ts martial. This provision flows from Article of War 88, 
as embodied in the Elston bill. The latitude which is directly given 
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to command to interfere in lhc business of courts Inarlial even ~nder 
th is provision is demonstrated by article 87 of t he new At'my Court­
Martial )'18I1U81, which provides tbat: 

A commanding officer may, through his staff judge advocate or otherwise, give 
general instruction to a court ma rtial which he has appointed, IltCrcrnhly before 
any eM!!>! have been referred to it for trial. Such instruction mar rclRtc to the 
rules of evidence, burden of proof, and presumption of innocence, and mny include 
information as to Ihe state of diilciplinc in the command. M to Lila prevalence of 
olTcnscs which haw- impaired ctlicicncy ILnd dL~ciplinc, ILnd of command measures 
which have boon taken to prevcn~ olTenses. Such instructions may also present 
lhe vicYo"S of the Department of lhe Army as to what are regarded a.~ appropriate 
sentences for designated ClsSI>C9 of 0/J('1l.ses. The commander may not. ho\\'ever. 
directly or indirectly give instruction to or otherwise unlawfully iufluence a court 
as to its future action in a parlicular case, 

lL is our view tbat this article, although we support its purpose, is­
ineffective to accomplish that. purpose, 'Yo believe t11l1t. Lhe inherent, 
power<; of cOllllllunding omcers flre such that, if they dosirc to mani­
fest their displensure ItL the mun Jler in " 'hich members. of It. court 
nppointed by them have hnndJed n case, they cllnl'endily do so througll 
tho exercise of adminislrnth'o discretion wi lhoUL fU l'Il ishing any Q\"erlj 
proof of it violatio n of a rticle 37 by them, This ndide is ineff('cLive 
in t he case of n cOlllmnnding officer who desires to influence or domi­
nate a court. 

Article 54 (c) should specificflJly pro\'idc lhat, in addition io a copy 
of the rceord of lhe proceedings, the accused shall be furnished witlt 
copies of nil documcntllry exhibits, 

Article 88 proyid('s that, ally omcer who uS£'s disrcspectfullanguagc 
conccming the Presidcnt, Vice President., Members of Congress flnd 
of the Cabinet, Governor, and members of St.ate and tcrTiLor'iallegis­
Iftt.uros shall be subject. to court--mllJ'tial aclion. 

I n vicw of the recent cnse of Cilplain Dierdorfcl' on Lhe WcsL Const" 
and general public reaction to Lite punishmen t. awarded thnt oflicer, 
it is OUI' view that car'cful consideration should be given this section, 
and that it should be sufegufll'ded ttgftinst the polit.icnl mftl't.vrdolll of 
scrvice personnel. 

Articles 118 ftnd 120 make drastic revision in certain prescot. prac­
tices. At. the prcsent, time military personnel who are chnrg'ed with 
murder nnd rape cornmit.ted in the continentnl United Stlltes during 
pcacetim(' are tried by civilinn courts, These new tlrticlcs would 
mnke such offenses punishable by gcncrnl court martial. 

Such offenses are scrious crimes, Thei r' prosecution flnd punisb­
menL in peacetime should not be taken away from the civilian author­
ities flnd entrusted to the services un til adequa.te specialist. corps have 
been established in flll of the services whicb can IUIsure lhll,t they will 
l'ccei\'o adequate, competent. d isposition. 

1 should like to co nclude with a few remarks about speciul COlu'ts 
mnrtial, the three,man COll r't,g provided for in ar'licle 16, These 
corresrond to the present sUllullllry courts murtial in the Na,·y, and 
specin COU l'ts martini in lhe Army, 

It hIlS been my experience- nnd tha.t of most olher Hescrve offi­
eers- tha.t the pri ncipal ftbuses in eow'ts martial oecuned in such 
courts, which were invariably appoi nted by the commanding officer 
or the ship or unit in which the offense occurred, Such officers, who 
had close con nection with lhe perso nali ties and problems involved, 
bave It gl'eater' concern with the outcome of It cnse thlln does the 
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officer with general court martial [luthorit), who is usually on a higher 
echelon. The bulk of the cases in which command exercised its in­
fluence 0\'01' the cow'lS occurred in such cases. 

Such special COUJ'ls haNe far-reaching powers. They are, for 
instancc, authorizcd by article 19 of tbe present bill to award bad­
conduct discharges. .All of you arc familiar with Ule fact that. a bad­
conduct discharge call cripple a man's lile, and do him ineparablo 
damage. 

This WIlS pointed ouL by Congressman Doyle a few moments ago. 
YeL a. greaL many of the safeguards which this bill throws around 

gcncral courts-martial arc not availablo in special courts. Thus, 
la.w ofliccl's fll'e not requircd on special courts, and both the prosecutor 
and dcf('nsc eoulls('l mny b(l pel'Sons without IC~IlI t!'nining. 

1 CIUll'llvisngl' situntions whcro it is not pnlctlcablc to furnish such 
safcgull.l'ds in spccial cOl1rts, but 1 think that in the gn'ot mnjoriLY 
of cases Lht·y can be made aVtlilnble. Cc.rtninly if Lbey are not, tho 
specin l rOUl'L should uot bo able to aWll.l'd n bad-conduct discharge. 

"'e I'ccolluncJl(1 tllt)1. your commi tt ee I'cviso the lflngua~o of tho 
bill so as to J'equiJ'c the fUl'llishing of fill safeglloJ'ds in spcclHl courts 
whcrovel' pl'ncticablc, nnd to rcquire it cel'Lificatc from the commlu)(ling 
officer setting fOI·til the I'casons why it was not prnctictlble to fUl'Ilish 
UH'1ll in such coses where they were not. 

]n conclusion, 1 should like to state t baL the bill beforo you, whilo 
nOL the ideal measure for which wo have striven, is a lnrge improve­
ment upon the existing system. Amendmcnts of the cilarocter which 
have been suggested will make it a good bill, and will give to our 
citiz.en AJ'my, Xnvy, o!ld Air Force, and their families, the assurll.llCe 
tbal. the,' nrc l'ecei\'in~ the full benefits of that American way of life 
for which thcy IIrc willingly risking their li,·C'S. 

:\11'. BROOKS. Thank you very much, l\lr. ·Wells. 
:\11'. BUOOKS. Are there any questions to be asked of tho witness? 
:\fr. ANDt:ltSON. I would like to ask LioutenanL Wels-glad to sec 

you agai~l-a q~eSli?n about tillS brcad-and-water provision. 
1\11'. \\ t;I,8. "' CS, Sir. 
:\11'. ANOp.nsoN. On page 4 you say: "Other puuislullents nrc 

ovailoble how('ver," but you fail to specify wha.t they arc. 
:\11'. \\71.:1,5. The bi1l specifically provides other ptmishments thnt 

ma y bo imposed by tbe commanding officers at mast or at company 
punishm('nt. It permits him to confine thcm without bread and 
water- just ol'dinal'Y impl'isonment. 

1\fl·. AN!)EBsoS' ...~tou meon stal'\'O them? 
l\1r. WELS. No, to confine him on full rations. I am just looking 

£01' tho I. sccLion llumbCI'. 
:\11'. SMAII1'. Article t5 is t.hl' article to which you aJ'O referring. 
1\11'. Al\"D~nsoN. If what you had in mind thcl'e is in the bill, aU 

right. I just wanted to know what. you had in mind by your stote­
lllent.-- ­

),11'. W~;LS. Wl)flt T hzld in mind is provided for in tho bill. 
).fr ..ANDl':nSON. I thought you said: "At the very least, this section 

sllould be limit('d so that. a man mny be confined on breod and watel' 
only while he is lit sea." 

)"fl'. W~:L!:i. Yes. T think thot would be a fair amendment, SIl'. 
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;. rr. A N D(;RSON. One other thing here. I n referring to article 88 ... 
which pro"ides that any officer who uses disl'espcctfuJ l!lng-unge, and 
so forth- do you think thllL ought to be revel'sed? 

Mr. W EI,S. No. 
i' f l'. A N D ERSON. I m Cllnl if the President. uses disrespectful lan ­

guage? 
M I'. BROOKS. WeU--
Mr. AN IH~RSON. We will lake that off the record. 
1 [1'. B nOOKS. Any furthrr qu estions? 
'Va thnnk you vcry much- ­
).11'. RIVERS. It so hllp)}cns that the Presiden t wns right when he 

made that statement. 
),11'. WELS. I do not Lhink he Wl1S talking about. anybody in the 

service. 
),11'. BnooKs. We will nol. go into thnt fit all. 
The next wit ness is ). [ 1'. Arthur :FlLrmer, chai rmnn of the committee 

on military law of the Will' VclcmllS Bar Association. 
).(1'. Fm:mer. 

STATEMENT BY ARTHUR E, FARMER, CHAIRMAN, COMMITTEE 
ON MILITARY LAW OF THE WAR VETERANS BAR ASSOCIA­
TION 

.:\ Ir. F"m.u:R. ).[r. C hnirnHtn and members of the com mi ttee, T am 
frankly not going to cover cvery thing or nearly c\,('rythillg I havc in 
my statement. 

(The prepared slatement follows:) 

PRE P,UU:O STATEMENT 01" AnTIi UR E. F ARMER, CHAl1I MAN, COMM I'I"l'F.E ON 
MII.ITARY LAW OFTUE WAil VETERANS nAn ASSOC I ATION, F OR PnEsENTATION 
TO SUBCOlllloll'I"l'EE No. 1, 1I 0USE COll .\II'I"l'EE ON ARMEO S E RVICES 

Consideration of fl . It. 2498 compels the conclusion that this uniform code of 
military justice ie an outstanding work of codifica tion, simplification and correction 
of the ArticleB of War Rnd the Rrticles for the Government of the Navy. Many 
loopholes th.at were left in the army cour~marti al system by the rroviilions of the 
Elston Act ha\'e been closed in the code, and the establishment 0 a sin~le system 
of courts-martial for all the sen 'ices fills a long-felt want. The modification nf 
the duties of the present law member of a general court-martial, so as to make him 
in effect the judge and t he other melnbel'll of the court the jury fOr the purpose of 
arriving at. findings with respect to the eharges and specifications, is greatly to be 
commended. 

The revised provisions for review of records of trial sct forth in part IX of the 
uniform code arc especially salutary (with a single exception ~hat will be noted 
Inter in thi~ statement) in two rCijpcct6: (a) they greaUy simplify the provisions 
of A. W. 50~: and (b) the creation of a judicial council con~i~ting of properly 
qualified laymen who will have the statull of judges of the United States courts of 
appeal, is a tremendous advancement not only in the proper functioning of the 
courl-martiaisystem, but also toward the gaining of military and public confi dence 
in the workings of the t<eT\'iccs' courts, 

It would be possible to commend the uniform code in many othcr respeets and 
the greatest credit is due to ita framers for thcir work of codification, The 
difficulty, however, is that the basic reform which the coult-martial S)'lltem re­
quires and without which no f'('al reform i~ pos.sihle-thc ('Iimination of command 
control from the courts-is eonsllicuously missing. Undcr the uniform code the 
commanding general will sti ll appoint the members of the court, the trial counsel 
alld the defense counsel from members of his command. and will review the 
findings and sentence. We will stil l have the same old story of a court and counsel , 
all of whom are dependent UpOIl the appointing and reviewing authority for their 
ellkiency ratings, thei r promotions, ~hcir duties, and thei r leaves. 
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Too provisions of article 37 which prohibit the censure of the coun and counsel 
and any attempt to co<:roo the court's actions, will be \'aluclC8l:l in a situation where 
the commanding generaJ de!.irC8 to circumvent. them. It. is naive to suppo!le that 
i t will be necessary [or the commanding general to usc such direct means of 
inl1ucncing the court that they could form the baWs for prosecution under article 37. 
And no one who served in any braneb of the armed forccs would underestimate 
the difficulty of obtaining an /\.(leuser of the commAnding general, or a trial of t he 
char~es if lUI accuser could be foulld. The only method of making elfective the 
prohibitions of article 37 is to remove [rom cOlllmand the power to influence the 
court. 

It CAnnot be emphasized too strongly tlllU practically CI"ery oonllnitte<' which 
has studied tilC subject has made the rcmoval of command control the sine qua 
non of effective courl-martial controL T he War Department Advisory Com­
mittee on Miliuuy Justice made the checking of command control its primary 
recommendation. Its conclusiOll, after having heard the Secretary of War, the 
Army's Chief of Staff, the Judge Adl·ocate Ceneral of the Army, and scorC5 of 
other high officials !Iond ranking officers, after bavin~ taken tC5timollY in regional 
pul)lie hearings in \0 of the lar/te"t. cities in the Umted StAtctl, and after havin(l; 
digcsted the COlltCUtl! of hundreds of lettel1:l and all~\\"(,rs to iU mimeographed 
(luestionnairC5, was as foUoll·s (rel>ort, pp" 6--7):

"The committee is convinced t lat ill many ins tAnces the comlllanding officer 
who selccted the mcmbers of thc courts made a deliberate all('mpt to influence 
their decisions. It is llot suggCt!Ied that All eommlLndeIll a.dopt cd this practice 
but its prevalcnce Wfl.!! not dl'rdcd And iudeed in Bome instunces was freely ad­
mitted. T he close association betwCCll the commanding general, the staff judge
adl'ocate, and the officers of his division made it easy for the members of the court 
to acquaint themselvt'S with the view6 of the commandillg officer. Ordinarily 
in the l&8t war a general court WfI.!! aPl>ointed by the major general of a dil·ision 
from tile officen; in his comrllflnd, and in due cour&' tlleir judgment 11&8 re­
viewed by him. Xol infrcqu('nt/y the members of the court were gi\'en to under­
stand that ill C&""C of a conviction they ~hould impose the ma:dmum sentence 
provided in the statute so that the "eneral, who had no pOller to increase a sen­
tellee, might fix it to ~uit his own ideas. • • • 

" Indeed, the general attitude ill expre~"ed by the maxim that discipline is a 
fUlletion of command. lIndoubtedly there \I·M ill many instances an honeH 
cOllviction that since the apl>ointiulI; auUlority WIU; re!'.ponsible fo r the welfare 
and lives of his mell. he alao had tho power to punish lhem and eonsequen!ly 
the (;Otl rtll aP/lOin ted by him should carry 01lL his will. We think lhllL this atti ­
tude is comp etely wrong and sl1bl"ersil'e of morale; and that it is necessary to 
take definiw steps t.o guard ngllinst the brcllk-<lown of tho sy~tem at this I>oint 
by making ~uch action contrary to the Articles of War or r('g\1latiolls and by 
protecting the courts from thc influence of the officers who authorize and conduct 
the prosecution."

In a poll conducted by the Judge Advocate's Assoc:iation, a national organiza­
tion compti~ing in its membcl"l!hip nearl~' 2,200 of ~ome 2,700 law\·('f8 who sen"ed 
as officers in the Judge Advocate Cell('Ta!'s Department during War II, 703 out 
of 77-1 members, replying to a qll(»ltiolll1airc, advocated the total M'parlUiOIl of the 
apl>ointiog and rel'iewing authorit\' from command, with thl' I>ower of the com­
man(linl' officer [hniled t.o appoint ing the trial judge ad\'ocate and to referring the 
charg<'S for trial. The resolutiolll1 of lhe liouse of DelegatCl! of the American 
Bar Association, condemning the prol"isions of the Arlicles of War which effec­
tl1l\.1o command control and which lire carried forward into the Uniform Code, 
arc \.00 fllmiliar to the membl!t"!! of this committee 10 require quotMioll, nor is 
the fact that practically el"CTy other bat lIS.'loeiatioll I\nd I"eterans' orgllnization, 
as well fI.!! the Nal"y'S own l-i:ccffe Uoard, has tllken a strong position against the 
perpetUAtion of such powers in the commanding oflicer, new to the rnembeIll of 
this committee. 

It would seem proper, however, to refer to two cases in the Federal courts 
which were referred to in an article written b~· CeorgI.' A. Spi('gelber!,:, Esq., 
chairnlan of the special committee on military justice of the American Bat Asso­
ciation, in the January 1949 issue of that association's journal. The first is 
Shapiro v. Uniltd StaIn (69 F. Supp. 205), and the !lCeond is Bttl~ v. llrmkr (75 
F. SIIPP. 825). Without going into the facts which brought forth these acid 
comlllenta made by rederal judges-and which ccrt-8inl~' merited the comments---­
the following is taken from the court's opinion ill the Shapiro case; 

"A more flagrant case of military despotism would be hard to imagine. It was 
tho vordict of a supposedly impartial judicial tribunal; but iL WM evidently 
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rendered in spite against a junior officer who had dared to demonstrate t.he 
fallibility of the judgment of his 8U I}Crior officer!! on the court-who had indeed 
made them look ridiculous. It WfUI a case of almost complete denial of plaintitr'~
constitutionsl rights. h brings great discredit upon the administrntion of 
military justice." 

And in Beet8 v. llunter, Circuit Juci/l:ci\[urrah said: 
" The trial of this case in the eyes of both the prosecution alld the defense was 

wholly obno:dous and rCI)utsivc to their fundamcntatscnSIl of juslicc, and lIlllt is 
the test by which this court should judge it. 

"The court has no diil1eulty in finding that the court which t ried thil! man was 
8flturalcd with tyranny; the COIllI)\isnce with the Articles of War and with military 
justice was an empty and farcica compliance only, and the court 80 6nds from the 
facts and 80 holds as a maHer of law. 

"He (the accused) could not have received due proe(';<~ of law ill a trial in a. 
court before men whose judll;ments did not belon/{ to them, who had not the will 
!lor the power to pass ffC('ly upon the ffUi lt or inllOCl'nse of thi_~ petitioner's offense, 
the offensc for which he was churged.' 
~o SYlltem which permit!'! the pos~ibility of trials which deRervedly brillg forth 

s uch judicial criticism can properly be termed a s"stem of justice-military or 
otherwise. . 

The remedy is simple and WM f1r!lt succinctly stalcd by Recretary Pattersoll's 
War Department adviRory commillec on military justice. T ha.t it bore in mind 
the necessity of preS('"rI'ing the di~ciplinarr authority of command is explicit in its 
statement. The committee said (report, p. 9): 

"The lleed to preserve the di~ciplinary authority of the eommand and at the 
same time to protect the indel)('ndcncc of the court can be met in the following 
manner: The authority of the division or PoOst commander to refer a charge for 
I>rompt trial to a court appointed by a judge ad"ocate should be absolute. The 
commander should. of cou~, be furni~hed with a judW~ ad"ocale to advise him 
with refcrencc to the disposition of the charge. The rill;ht of fhc command to 
control the prosecution, and to name the trial iud~e ad\'ocate, who ~hould be a 
trained law~'e r, should be retained. The Judge Advocate General'!.' Department, 
howevcr, should become the appointing and reviewini( authority independent of 
the command. For this pUfi>OSe the pre~ent organization of the .Judge Advocate 
General's Delmrtment may be 9ufficiel1~ and the power to selcet and review iUl 
judgment should normally rest with the staff judge advocate at }\rmy Jevel, so 
that tho members of t he court may be selcctcd from a lI'ider area and t he perennial 
problem of disparity of sentences in 8illlilar cases may be at len.'lt J}l\rtially solved. 
It ma~' be best in certain instances 10 place the authority on n higher level, or ill 
C8..!'e of war or in case of units establillhed at a d istance from thc command, to 
delegate thc authority to a di\'ision or smaller unit, We beHove that tho flexi­
bility of such a system will aid in the soh'ing of many probl('ms and will permit 
the establishment of permanent cou rts or traveling courts If they be found 
desirable." 

T he chan/l:e'I re('omlllended Me neither drastic adlllillhtrD.livel~' nor difficult 
of accoml>li~hment l>raClicall~', how{'\'('r, rt-'\'olutionarv they may be in concepL 
in the armed forees of the t'nited State!!. They requ[re only the lIubstitution of 
the IICnior member of the .Judge Advocate General'~ Departlllent or senior legal 
~pedalist atlached to a ('ommand, for the commanding officer ILl! the convening 
authority. Each cOIIHnandin/l: i(eneral of a dh'i~ion or other proper unit will 
dellignate a panel of oflit'cril for ("ourt-martial duLy. In thc ordillar.v court-g, the 
convcniu,ll: authority would a ppoint the ("ourt from the ]lanel ~ubrnitted by the 
rommnnding general of the cli vil< ion of whith the accuIIl'd i~ a m("mber. But 
when that commanding general hM ~hown any tendency to aUempt. to ionuence 
the mem\)('flI of the panel- 1H'l'Il though it \\ould be iml>o~~ibie to obtain a con­
vietion under a rticle 37, or if it were ine"pedif'nt to tran~fer or try the commaidnn~ 
p;eneral because of hi~ military valu(!--Ihl'n the a("e\l~ed from that dh'i~ion would 
be tried by membeN of a panel frOIll another dh·i~ion. 

It i,. ob,·iolls thaI the problem \Iollid h{' more diffi(,,·1t in the na'·al for"('C:O, i)ut 
Ih{' ("u~lom in the Xav.v hM b('(on for thc Sc('retary of thl' 'al'r and Ihc naval 
Jud~e Adl'ocate Gelleral to retain lar~ely the pow{'r to appoint its ~cn{'ral <'Ourt..s 
lIlartial, and it has not I)('('n (·u~tOtnar.v for the ("ommanding offir:eril of units of 
the lleet to appoint such court~. In the normal case, thcrefore, it is apparent
that it would be (Iuite practital)l{' for the senior legal speda!i.~t attached to the 
s tair of the ("ommander in ("hief of 0. fleet, or tile commanding officer of a ns.val 
Ats.Uon or larger shore o.ctll·ity of thc Na".v beyond the ("Olltinental limils of the 
United States (Uniform Code, art. 22) to convene 1I ("our~ with 110 greater diffi­
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tUlLy than the ('ommander in chief of the fleet or the CQllIllHl.nding om~r of the 
ns\'alstatiou would have Cl(Ix,ricnccd in ~o doing. The provi~ioll~ of lIubdh'isions 
(6) lind (7) of article 22 gi\h!g convcninp: Bulhoril.'" 10 olher commanding officers 
on lower levels may be conllllucd by sllb~litlltil1g for lhC!\C commandinl(" officers 
the bcnior member of the .Judge Ad\'o('ate General's Corps or the senior legal 
BpecialiRt attached 10 their stalT. 

It is quite po>lSiblc that a ~itunLion may arj~e in the Navy whcr(' no leKs] !>pc­
ciali>!t wil! be available. Jn such iUllt81WCs, a legal specialist" could bl' temporarily 
attached to the staff of thc eommnnd. A CQ\lrt which hfL~ Ihe power to im~ a 
sentence of death, of life iml)ri~onmcnt, or of bad-conduct or di~honorahle dis­
ChftrJ[6 (which carr)' wilh them pt"rmancnt di~race and impairm('nt of earning 
power in civilian lif('l, llhould not 1)6 so ftPI)()inted a;< to permit of an,' po..'~iI)le 
reflection upon its impartiality and independence merel,- becau~e it ·would be 
inconvenient to attach, tcml)()rarih., a legal speciali,;1 10 a lower echelon of one 
of the llervice;l, , 

TIll' senior member of the .JudJ«(' Ad"ocate Gelleral's ('01'1>", or the II('nior legal 
"peeifl1i~t, havinll: been dl'><i"nated 8lI the cOn\'eninJ[ authority, thl' I'IU1I(, I)()WCI1'
of N'\iew ~hould be ewrd~NI 11,,- thl'lll a.~ are exerei~ed b,\' thc ('OlJ)mandinlt officer 
!\>I COl1vel1lng authority under the proposed uniform code. Before the record is 
forwarded to the convening authorit.\' for review, however, it ~hould be passed 
upon hy the commanding officer who in the uniform code i~ rl\'!Iignnted 11..'1 eon­
vCHill!!: authority, for the exerdl<C of clcmel1{'\'. His endOl'!K'rnen~ wOlild limit the 
power of the reviewing authoritie~ with re~peet to approval of the l'I('nl('IICC. 

In addition to thi~ primar.\' rrvi~ion in the method of tlllPointing general cou~ 
ami n('cornJlti~hinf\' the initial re"iew of tlleir findin!", anrl ~ent('JlC(" certain other 
importAnt l'hanl1:cs 8h0111d be made in till' uniform eoo('. ThC!!e will be discll'\Sed 
in th(' ordcr of th(';r app('arAnce in th(' article;! of the code. 

l. Arti('le 8 authorize< ('h'il offi('er"l allmmaril~' to apprehend "a de"-erter from 
the armed forcE'" of the llnited Rtatt"O." Thi~ IIrticll' ~hould be amf'Jlded "0 as 
10 allthori~e ~llch officer:< 10 nl)l>rehend "a deserter or a fJ('l"-on ab~('nt without 
lI'an' from the armed forces or the t'nited Sotate<," TIl{' Iwading of thl' arUcle 
~hoilid he amended in lik(> mann('r to 1'('lId: "Apprehen~ion of 1)('~crtrl"lS lind Pcr­
~onnel Ab&'nt Without Leo.y("'. 

2. Ar!it·le 1.5 i~ con('crn{'(l with the ri/l!ht of a eommnndinp: officrr to hnpO-"6 
nonjudicial puni.,lunent. In the Arm"flll aC('lIsed ha.~ thc ria;ht, undrr the pro­
vi~ion~ of the ~llI.nunl for Court \lnrtinl, to refuse ~ueh puni~hmellt anrl demand 
lrnil hy a court cartial. In the NI\\\' [hi~ is I\ot true. Wilen it i~ r('alized that 
a eOlllmnnding officrr may, undrr ~\lb(lh' i"ion (a) (1) eC'l impo~(' upon an officer 
forfl'itllrc of one-half J)ay 1)('1' month for!l. period up to 3 1lI0nth~, and mnv in like 
manner rcdul'e an en1i~ted man in p:rad(' or order him confinrd on l)f('ad and water 
for 5 d8oI·8. the injustice of ~\I('h a prO\'i~ion is appaTt'nL Whether or 110t the 
imp()!<ition of pUl1i~hment of ~lIrh !,(,v('fity, without a Tiltht to trial, ha." been 
~anrtifi"d by cu~tom in olle hranrh of th{' ~('r\"iN', it i~ ~till uuju'Itifiabl(', and the 
fal'! that no such power i~ ~iH'n 10 l'ommandin~ offi('('NI ill another branl'h of the 
!l('rvlC'e and di~dr>linl' ha." 1)('('11 llIainlaill('d d('!<pil(' Ih{' lark of l'Iul.'h J}Owrr, Fho"'lI 
conrlu~h'{'lv that thE' I)()wer i'l no! l1e('r~~al'\' to the mainl('nanre of di~dl>line. 

In an\' ('\'en!, confinement on hrt'ari and water i~ a hllthsrou~ relic of ('arlier 
da~';c anil 9110ulrl be abo1i~hNl, and if the clJmmandin~ offi('er i~ to have power to 
impo~(' nonjudicial I>lIni~IHnellt without affordinp: hi~ 1){,~0l1nel ILIl Ol>l)()rtunit~· 
to d('m/md trial by court martial, then h(' should not h(' Il('tmitted to impose
forf('i(ur{' of one-half pll," 1)('1' month for more than I month, nor to reduce an 
(>nlist('d mlln in ~rade. Tt i~ hNrh,\' earn('stl.\' recomm('nd('d, howev{'r. that the 
nonjudicial IHlIlishmelltR. with til{' exc('ption of confinement on hrend and water, 
he maintained as provided by th{' bHl, but that the right to d('manci trial by 
COllrt martini he written ill. 

Further, trial by court martial ~ho\lld be trisl by a special or jZ;enNal court and 
not I)\' The ('ommandin~ offi('{'r's al!{'r (',1[0, the summary court OffiCN, Tn order 
to effect the latter ehalllt:{', artirJe 20 must be amended, a.~ h('reinaft('r set forth. 

3. Article 19: l'nder the pro\'i~ion!\ of this srtic1e !!"J)ecisl t'O\lrt~ mMtiat may 
jlld~e a bad-cond\let di~chat/2:(' e\'(m Iholl/2:h not a sin,l[te m{'ml){'r of the I.'ourt or 
of co\ln~{'1 is trainer! in th{' law, II is certain that a Imd-cQnrll1('t rli~l.'har~c will 
l){' It Rtain on II. man's rc<x>rd throul(hout lire and wilt seriOIi~ly afTect I)()tll his 
opportunitiC'l to obtain emplovlll('nt and hi~ chanc('s for advancement. Such a 
IIti.Q;mn and th(' imposition of ~\Ich a. handicap ~ho\lld not 1)(> inl!>O~l.'rl IInle:!'.!! a 
law offil.'t't !'hallsit a..~ II. member or the court lo lI:uide it in it~ rt'l'(>ptlon of evidence 
and in the application of the releyant IlLw. It i~ therefore stron!(Jv IIr![cd that 
article HI be amended by adding the following language to the finnl S~lIlcnc(' of 
article 19: 
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"and unless a law officer, qualified as Ilt'l forth in article 26 (a) hereof, shall be 
appointed to the court and shall be present throughout the trial." 

4. Article 2Q: This article should be amended by adding 1.0 the firs~ sentence 
the following words: 

" nor shall he be brought to trial before a summary court martial in any event 
unless he shall consent to trial by such court." ' 

5. Article 32: Subdivision (b) of this article enumerates tho matters of which 
the accllsed shall be advised in connection with the investigation of the charges 
preferred. It should be amended to include a provision that he must be advised 
of his right to be repreaentcd by counsel. To Bssume that the accused will be 
aware of this right without being spe<:ifically infonned of it, would be most un· 
realistic Slid if the accused is to have the right to be represcutoo by counsel, it 
should be made realistic by the change indicated. Thill ehange may be aceom­
plished by rewording the first line of s llbdh' isioll (b) M follows : 

"The accused shall be advised of the charges ngainst him and of his right to 
be represented by counsel • • ... 

6. Article 52: Subdivision (c) of this article requires an amendmenllo eliminate 
a msterial soutee of confusion. Thi~ subdi\·ision pro\' ides, among other things, 
as follows: 

"A tie vote • • • on 8 question of the accused's sanity shall be a deter­
mination r:u;,(ainst the accused." 

This sect iOIl ~hOllld be alllended by stnting specifically thn~ t hc los8 of a moti.ol\ 
for a finding of 1I0t g\Lilty ba"'Cd tLl)()n the accused's lack of sanitll, shall not pre­
clude 8 finding of uot guilty becl\usc of the accused's lack of sanity. and that an 
accused may 1101 be convicted where his sanity is in issue, eXCe\,t upon the con­
currence o{ two-thirds of the members of the courl present at t Le ume the \'ote 
WAll takcn as to the sanity of the accused. 

7. Article 66: The framcrs of the uniform code have done an especially fine 
piece of work with respect to the system of J'Cview. Ne\'ertheICAA, a most unde­
sirable provision is embodied in subdi\'ision (e) of article 66, This subdivision 
]lTovides that within 10 days after any decision of & board of J'Cview, the Judge 
Ad\'ocate General may refer the case for reconsideration to the same or anothcr 
board of review, 

The decision of a board or review should be final and no more cxcusc exists for 
referring' the same case to anolher board of review Ihan for bringing before the 
Court of Appeals for the Second Circuit a case which has alrCll.dy boon decided 
by the Court of Appeals for the First Circuit. Under the provisions of subdivision 
(b) (1) of article 67, the Judicial Council is rC(luired to review the record in s!! 
cases reviewed by a board of J'Cview which lhe Judge Advocate General orders 
forwarded 10 the J udicial Council for review. That pro\'ision gives to the Judge 
Arh'ocate General the right to cause a J'C"iew of a deci~ion of a board of review 
in which he docs not concur. !laving the right to submit Much a case to the Judi· 
cial Council, no reason exi"ts why he should be able to peddle the C88C among othcr 
boards of J'Cview until be obtains the decision which he desiJ'C!!,

8, Article 67: Subdivi;<ion (c) of this article provides that the Judicial Council 
shall act UI)()U a petition for J'C\'iew within 15 days of the reCCil)t I hcreof. It 5Ce1lllJ 
likely that this period may be inRufficient in ruany instances, and it is thereIoJ'C 
suggcsted that the period should be cnlarged to 30 days. 

9. Article 69: In the interests of chirity, the first part of the seeond sentence 
o f this article should be reworded IIiL follows: "If anl' part of the findiug8 or sen­
tence is found incorrect in law or in fact. * • • ... 

It is difficult to believe that in the case of a review by an officer in the office of the 
Judge Advocate General, the reviewing officer shaUnot have the power to weigh 
the ellidence in like manner as the board of review and Judicial Council are now 
empowered, This should be made clear by the rewording indicated. 

10, Article 70: 111 ordcr to make subdivisiolL (c) (3) of this article conform to 
the proposed amendmcnt to subdivision (3) of article 66, i~ 8hould be reworded 
8!1 follows: "when the Judp;e Ad\'ocate General has transmitted a case to the 
Judicial CouLlcil." 

While the uniform code will not accompli8h the desired result of achieving a 
real system of justice in tbe courts of tbe armed services unless cOlDmand control 
Is eliminated in the manner indicated in this statement, it cannot be too strongly 
emphasized that the revisions of the present Articles of War and Articles for the 
Go\'el'llment of tbe Navy embodied in the code are essential I)arl-' of such a system. 
Each of them must be maintained, Bubject to the changes above act forth, in 
addition to the rcmoval of command control, if real reform is to be acoomplished, 
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You will find, beginning on the bottom of page 7, a. series of specific 
recommendations with resp<'ct to amendments of the Ilrlicl('S. I do 
nOL think 1 should take the time to go into them. They arc n'''ailablc 
for you. If 1 touch 011 them, it. will not. be in fulL 

I would like to first. state what. my experience has been, so you cno 
judge for yourself as to the vlllue of it. I served as all enlisted man 
in the Army, both in this country and in New Guinea, for 2 years. 

[ was returned to this country and went. to Judge A{h'ocntc Gen­
ernl's School. 1 was commissioned in the Judge Advocate General's 
School. 

Mr. NORBLAD. At Ar1l1 Arbor? 
;\Ir. FAIUUJR. Yes, and sf'l'vcd for a yenr as nn nssistllnt judgo 

ndvocnt(" in various ('fl mps throughout. the South. Since the lIme I 
was sCJlfll'atcd from tlH~ se n 'iec thcrc bas been no period in which 
I have not been nL work Oil this particulzll' question of court-martial 
]'{'form. 

Now I would like to suy that my position is HwL this is n 'll'llciical 
question. This is nOL a question merely of leglllil.y nnd of IlwyerS. 
The fir1;t thi ng an army bus to do, I agree, or fi m\,\'Y, is to Will iL wnr 
and eV(,l'ything musl. be bent 1.0 thnt. end. 

So lh{' quC'Stion com('s up: Arc Illly reforms which nrc bcing advo­
cated hel'{' likely to int('l'fel'c with the prosecut ion of th e war or the 
mnintcnnn('(' of discipline? If they fire, they have t.o go. 

Now, this ('ode ns a code, us fur us it goes, is a pC'l'fC'ctly splendid 
pjece of work. It docs saf{'guard the rights oC the nccuscd insofnr ns 
he will have adequnte coullse~. It. does sofeguurd bis rights insofar 
as be has a Tcol, boncst-to-goodness law officer W110 p('rforllls tho 
functions of judge. It has a splendid system of rcview. And it. hIlS 
many otlwr provisions which I am cerlainly in accord with. 

Jt do(>S not, howevcr, as the other two gentlemen who preceded 
me said, remove the influence of command over the courts. 

Now, if the influence of commnnd over the courts is necessary tor 
thc lIlaintenance of discipline and the '\inning of wat'S, UI(>n let. us 
have it. 

But I bo.ve yet to be given any facts which indicate that. that is 
true. As a matter of fact, when the Vanderbilt comm.it.tee which was 
appointed by Secretary of War Pa.tterson had tbo question before 
him their conclusion was from the testimony which they got of COIll­
manding genera ls, the SeCietary of War nnd various other officers in­
cluding members of the Judge Advocate General's Department., that 
the true ndminislration of justice was an aid to the winning of wars 
because with a failure of honest !·ust.ice you had it fulling off in morale. 

There is always a qu('stion llat I want. to put to so mebody who 
says, HWe don't want to interfere with the courts, Lhey must be inde­
pendent." The officers of the court make lobe stat.ement l.haL they will 
render justice according to the dictates of ilieir conscience and yet 
who say nev('rt helcss command must keep control over these court.s. 

And the question is: For what purpose? " If you don't wnnt. to in­
fluence lhem, why should you insist on keeping Ulnt. command 
influence?" 

Now, whnt. is lhe situation? Of course you have the same old 
story tbnt was mentioned by Senator Norris when the Chamberlain 
bill was before the subcommittee in 1919. You have the command­
ing general who is in effect. if not in law ilie prosecutor appointing the 
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court, orderin~ tho case to trial , appoin ting defense cou nsel, appoint­
ing the tria l Judge advocnt.o- tho prosecuting- authority-and when 
they get all througb with it, then initia.lly renewing the record. 

Now, that is nn intolerable situation because as n pmclical maUcr­
no mat.ter how many articles 37 you write forbiddlng coercion of tJu:t 
courts----so long as there arc commanding generals who feel it. is their 
duty to influence the courts becollse discipline requires it, they oro 
going to find means to do so. 

When T Wil8 down at. Comp Gordon a nd it. was dono in one inslllllCe 
very beau tifully by put.ting the officer under arrest by writ.ten order 
instead of the usual wny which is by word of mouth . 

The court. could not have been more in.Oucnccd if each and c\'erv 
officer was caUed hefore him and told, "Look, this man is guill..Y antl 
make an example of him," I n other instances, til(' way it is done very 
simply is thaI.. there is a hearL-to-beilrt discussion bet.ween the general 
and his operations staff officer, 

They discuss th e seriousness of the offense, in the hel1ring of a. couple 
of olher officers, and tbe Army grn,pevine which functions so bCiWti· 
fu lly goes intO aotion, and C"CI'Y member of the courL knows abouL it. 

In other instances what happens is thaL the general will cnll the 
president. of the court in and he will say, "You ha"e a. series of vcry 
important cases and I want. you to consider them most carefully 
because th£> entire discipline of the comma nd depends on them," 

Xow, that could be taken to mcan: I want. them acquitted, but I 
do not think it would normally be because you do not call the prcsidelll.. 
of the court. for the purpose of saying you want, h.im to be acquittcd, 

And yeL, under article ai, you will nOL prove a blessed thing tJlln 
anyt.hing improper had been done, 

So t.he only way in whic h you can prevent commlilld influence 
on the court. is by taking it out of t he r~ower of the command to do it. 

now, this does not. require any radical revision of lhe present 
system, It dO('8 requil'o that having set up all independcnt Judge 
Advocate GClleml's Department you put, tho power to appoint trU) 
cow't.s and counsel and to conduct the init.iall'cview under that gl'OU p, 

Now, how can you do it? All that you 11i!\'e to do is to hovo 
the appointing nuthority nnd t.he senior judgo ad\'oc'ote and tho junior 
legal specinlists atlached to tho next higher echelon than the one that. 
is ordering the man to trial. 

That docs lIot mean that the commanding general or the commllnd­
ing officer in the Navy loses the power to assign his omcers, 11(>. will 
submit. a pond of officers who fll'e available for coul't-Jllul,tiul duty, 

Todny hc sim ply designates those officel's liS a court, If tho 
situation which I lun making is cflJTicd forward, instead of designating 
that as the court, he will designnte lhese ofJjcers os Ilvailahlo for court 
duty, 

Thon the judge advocat.(' at the nc-xt higher echelon will appoint 
from the panels thaL como t.o him (rom t.he various commands COUJts 
to sit and h('llr the casc, 

Now, t.lmt does not menn thot if n man rome!'! up for trial from the 
Twenty-sccond Division he nc('essadly must he tried by n, court 
appoint.ed from oOicers from tho Fifth Division, or t.he One Hundredth 
Division, fn lhe normal course, where yOll!' communding Offic.."CI'S 
keep thcir hands off tho ("om-lS, t here is no rcason in the world why 
t.he accused cannot be tried by officers from his own command, 



And I would expect thaI. in the normal course tho judge nd"ocnlc 
at the higher level would appoinl. a court consisting of oHiecra from 
that \'cry division. 

But there will come cases where rcelin~ runs high in a command, 
where perhaps there has been some inVisible exercise of authority 
which r('suits in disobed ience by an inferior-whelh('r it is an officer 
or an enlisted mnn- flnd it becomes a cause celebre in llHlt division. 

There the authority is bf'ing chllilenged and, by golly, it is goint,' 10 
be vindicated by n cOIl\·irtioll whether the man is guilty 01' nolo 'lhat. 
is the type of case in which the judge ndvocat.c at the Ilighel' level 
should have the power to order trinl before 1\ court consisting of oHiccrs 
from some other commnnd. 

Tlll'r(' n UlY also be inShllH'CS where it. is found thnt. t he cOllllllnndillg 
g£'IH'l'Ol is consistently trying to influence his courts. In those c!)ses 
men shou ld be triNI bl'fo!'e courts nppoint('d from pnl1els of oflie('rs 
from other (li'dsions or other hCllliquartcrs. 

11 nUl:'!' ue t hn.!' yOll havE' finy Hum ber of situations tllflt. might come 
lip wh('rc the ordinHry Hne! cXpI'ctNI cycn-handed dispensation of 
justkc is followed lip. 

;';ow, alllhflt t his is intended to do is to tflk(' clli'e of those s ituations 
which Ill'(' not now being tflkC'n care of. You Cllnllo t say t hflt w(' nr(' 
goin!! to discilliine 0 " reprilllflnd or remon' n co mmnnding gent'!'n l 
bccflu se he intl'rfel'l's wil h tho court. The purpose of t he Army is to 
win tl\{' war. 

H ~'Oll hilS£' it g'ood fi~hting ('o mmnnding gen('ral of a division )'ou 
nrc not going to disciplmc him or destroy his cfTeetiv('n£'ss by rCpr('­
manding him bt'(,fluse he Slicks his fingers into his courlS in goO(I faith . 

Bul YOII do ha\'<, to do something so thflt the mell ill his \'ommnlld 
do ~el a fllir trinl. ~\.Jl(1 t he on ly way you nrc going to do il is by 
tnking thaI powcr awny from him. LeI Ilil11 continuc as a fi~hling 
officcr, hUI nlso I('t the OffiCCfS flnd men in bis division hilVt' a fair trial. 

.\ 11', Ihvl;;lIs. III t lull t'oOlI('('lion, do you think it will he ('as\' to 
im'orpol'flt(' that philosopby or Ihftt recOInm(,IHlation in t his pill'ticular 
pi('('{' of legisitllion1 

)Ir. FAn~H:u. Y(,S; I think it would be wry {'asy. si r . 
:.\11'. RIVEn,;. Very easy to put it in here, I have not gon(' into it 

fully, but 1 have heard Ilw obj('ctioll that mnybe s uhscqu{'nt legis­
lation shoul d follow this I'<'t'ommended 01' ndvocntec( obj('ctivt,. 

:.\11'. F Amn;n. Well, sir, the point is this: H el'c you hflVe under 
Pill't \ ' flppoilltmc ll t !llld compositio n of cour ts mll1'tinl 

). 11'. RIV~:llg. Th{'l'l,fol'e you conI end it. is riOt. hnl'd to put it in Ih is 
p flrt icu],lI' pic('e of ll'gisllltion? 

). 11'. li' .\U M€U. No: it. is not difficult ilt aiL It ('uo be done \'cry 
s imply. 

)'11' . R lv~mf';. Allrighl. 
)' 11'. }',\IlM lm. Now the o bj ('('tion to l hal tbat comes up is: ITow 

uhou l your isoluted commnnd:;? Well, it. WIlS taken care of in t he last. 
war. 'In Ihe nOt'lil Afr ican t heater t hey had mnny isolntecl com­
matHi s !lnt! mflny tim('s whNC they had a comp!lny 0" separtlte de­
In ('bmrnt o....er somewhere t hey simply did not try them by a courts 
martial ilppointed OUl of thilt.little bil of 8 group. 

Whnl Ih('y did was to luwe trnveling teams. They had 8 I hl'cc­
mnn team: L aw member, t rial j udge advocate, flnd defense cou nsel. 
And thc co mlllll nd was large enough so that you could expect un­
pr{'judic{'d officers. 
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They simply sent. t.he team out, and the tenm tries those cascs. 
Where the command was not large enough you took the accused, you 
took onc of "\VO witnesses-and unless it is a capital case you could 
lake deposition-and you moved them, as was suggested here earlier, 
by plane to the nearest base and you tried them Utere. 

And there was not. any undue delay. 
11r. GAVIN. What. were the results from those teams? What was 

the reaction from them? What. kind of work did tbey do? 
l\1r. FA IUIEn. Excellent work. 
Mr. GAVIN. Excellent work. They were unprejudiced. They 

went in there aud knew nothing except to take t.he case and handle 
them clearly, as they saw it. 

Mr. FARMER. Yes; that. is right.. And the best testameot to it 
was it was first starled as an experiment and then it was continued and 
put into common usage. In fact., ill this country, in t.he Si.'i:t.h Service 
Command, sir, there was oue group of general courts martial at. head­
quarters of t.ho Si.'i:th Service Command. 

And at every trilll before a geneml courLs martilll tho accused was 
brought from wherever he was in the Sixth Service Command to the 
headquarters to be tried by these independent courts, and they func­
tioned beautifully. 

Mr. RiVERS. Who was responsible for that directive creating tilCse 
independent teams? 

~ l r. FAn~l1m. That, sir, I cannot answer. But. I think it was done 
in the first instance at the suggestion of th(' stllff judge advocate at­
tached to tho nOl·th Africall theater. 

Mr. RIVERS. The reMon I ask: You recall last year we had opposi­
tion from the General Staff, whomever it was, opposing an independent 
Judge Ad vocate General. You remember that, sir? 

)'l r. FARMER. Yes, sir. This I must say, Congressman Rivers, was 
not. a. Question of an independent Judge Advocate General's Depart.­
ment. 

~ [r. RIVERS. But­
.Mr. F.o\.RM~;R. The way it worked out, it was. 
111". RI VERS. That is what I am talking about.. 
Mr. FARMEIt. And that. is oneof the better thin~ about moving the 

power of a.ppointment to the higher echelons. \\ hell you get to the 
higber ecbelons, you do not have the officers putting their fingers in 
the court.. You do have some independents. 

But here, where you had testimony opposing: it, I think you had 
your witnesses speak of those who functioned at the higher echelons 
and not people I have worked with as an enlisted mnll, working with a 
t rial judge advocntc that. was no t a lawyer, but. who was trying cnses 
when men were on trial for their lives and for mnnslaughter and for 
disobedience to orders. 

It would mean working right down the division, or some place like 
Finchhaven where I was, to soo how those things worked out.. 

Mr. BROOKS. You referred to a. case wbere the members moved to 
the Sixth Service Command Headquarters. 

Mr. FARMER. Yes, sir. 
Mr. B ROOKS. And the cases wel'e tri ed there. 
Mr. FARfoU:R. Yes, sir. 
Mr. BROOKS. What. do yOll do about the witnesses? 
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:Mr. FAR.itER. In most cases, sir, in which an Army offense is in­
volved t.here are t.wo witnesses-at. the most Lhree witnesses. 

Mr. BROOKS. Well, you have lots of crimes against. the civilian 
population, where civiJ ian witnesses are neces.~ary. 

~1r. FARMER. Wbc['c /'ou have civiJ ian witnesses, sir, it. was neces­
sary to have them t-nwe from t.heir homes to the place where the trial 
Wf18 being held. Time and timo agai n, at. Camp Gordon, we had to 
bring in civilian witncsses (rom Kent.ucky and olhcr parts of Geor~ia 
because we had cascs t.here of a statutory rape or an 8.SSault caM which 
occurred when the man was AWOL. 

~Ir. GAVIN. "Wherever the witnesses were, they could be brought 
back anyway. 

Air. FARMER. Certainly. 
M·[·. GAVIN. Without any difficult.y. 
~Ir. B ROOKS. You thi nk that is bet.ter than bringing the court, to 

the witnesses? 
Mr. F ,"RMER. I do not thjnk, frankly, that makes much difference, 

wheth e[' you bring the court to the witnesses 0[' the wit.nesses to the 
court.. You still have to have some traveJing involved and it. is 00 
harder one way t.han thc other . 

What I am poin ting out here, sir, is that the availability of witnesses 
does not make impracticable the setting up of the courts under the 
system which I am suggesting. That does not pr('sent It problem. 

Mr. ELSTON. As I understaud it, you are pret.ty mucb satisfi ed with 
tile pro\Tisions of the- biJI that we passed lust year selling up a. Judge 
Advocat.e General's Corps, except. that you possibly feel that. even (bat 
bill gave too mnch command influence? 

~[ ['. F ARMER. Tb ut bill was un cxcell('nt bill, si r, but it. did not. 
remove tbe powel' of command to influence the courts. 

Mr. ELSTON. That. is what I said. Except for tJlat. ­
Mr. FARMER. Yes, sil". 
Mr. ELSTON. The seLting up of a separate Judge Advocate General's 

Corps fI8 I undcrstand yOUr stntement would meet most of your 
objections? 

~J r. FARMER. It would not Illeet the objection to removal of 
command control because no mat.ter how independent yow' Judge 
Advocate General's D epa.rtment is, so long as command appoints the 
courts, the independence of tbe Judge Advocate General 's COI"PS doPi~ 
not help them. 

Mr. ELSTO:-"T. Well, with that exception. 
Mr. }"'ARMER. Yes, sir . 
Mr. };;LSTON. It would Luke care of Lhe matf er. 
Mr. F AnMER. Yes, sil". 
Mr. ELSTON. That is tbe sum and substance of your whole 

stalement. 
Mr. FARMt:R. That. is right., sir. 
Mr. RIVERS. Let me get that, aga.in. I want to be sure. 
~lr. GAVIN. 11e, too. T did not bear it. 
~tr. RIVERS. As ~Ir . Elston said, if we were to provide that grant 

in t.his bill, tbll.t would meet 8. great. deal of the objections which you 
now speak of as to the deficiencies of this bill? 

Mr. FARMER. Congressman Rivers , you now bave under t.he Elston 
Act. an independent. Judge Ad vocate General's DepartmenL. Tills 



656 
 

bill docs not. touch on that. It. docs not either destroy it, Q[' do n.lly_ 
thing to it. 

). Ir. RI VEns. ThaI. is right. 
~ I r. }'AR~n;ll. So we start wilh tbe assumption that we do have no 

indcpcndcllL .Judge Advocute GcncruJ's Corps. 
Now the question i5-­
).Ir. BROOKS. For the Army. 
). Ir. I"AuMEU. For tho Army? 
)' Ir. BnOOKS. Yes. 
::\ [r. 'FAIIMER. Y(>s, sir. 
1 am addressillg: myself to lhe problem of the Army bC'CflUSC it is 

correlative in the Nfl'·Y. 
).\r. Bnoru.(R. AlIl' ight. 
;\[ 1', FARmm. And the Ai l' Force. 
And lhcl'c---J do not know- I letlve it. with you gentlemen whcLhcr 

that should be sepfll'!lte Ic~islat.ion or whethcr it. sbould not. be. I t. 
mny be you ftl'(, puttillg too much in one bill, if YOll try to accomplish 
that in ono bile' 01, Ihis lime. 

i\ 11'. HlvEns. T hai is what I asked you a while !lgo, and you suid it 
would he simpler to put. it in hC' re, ' , 

), 11', FAnM~~ H, It wou ld be simple to puL ill til(' !lew met hod of ap­
pointing t ilC' courlS undel' nrticle 22 und the subsequenL sections, 

).11', R I\'t~U~, YC's. 
:'Ilr. J.'.\ IU,tE:H, You all'rod}' IUl\'c in the Ann,\' your in<ieprllcient 

Judge Advocatc GrllC1'R1. 
;\ [ r, HIVE:HS, [know th!lL 
). 1 r. Fo\It\IE:H, And there the independent Judge Ad"o('a.tc Genem! 's 

Dt·purtment would appoint the courts, In the NtH,}' you do not hn\'e 
that st'pal'llte earps, bUlyou do have leglll specialists who an:' flttadl('d 
to the staffs of commanders at various levels. 

Now it would nid, ('ven though you did not have an indepenci('nl 
corps in the Nnvy nnd in the Air Forcc, if you had th(' pOWN of 
appointlllf'nt coming from the ('chelon nbovc the onc wh('rc the nlllll 

is being tri('d, You still need nil independent corps. 
). II',lhvE:Rs, J seC'. 
). 11', FAIt\IEH, OuL what. 1 am pointing out here is if you have your 

courts appointed from the higher cchelon you go a long wny to re­
mo\' ing ('ommflnd COll t rol. 

:\ l r. P lllt.IJ IN, Do you have lllllguagc that. YOli suggcst. m ight bc in­
cOl'pornted ill the bill? 

i\ II'. Ii'A Iu,ttm, 1 have not. actua lly dnlft.ed Innguflge, sir, T 1I f1 \'/) 
ou tl ined in my statement. the mcthod by which it would be done, 
howe vcr. 

M I'. P III LBIN. And whN'!} wou ld 'you p ut. it. in? 
:\ 11', FAUMER, You wou ld put it in in rewriting Pnrt V- Appoint.­

ment. Ilnd Co mpositioll of COUl'ts 1\ Lal' tilll. 
No\\' I will odd this thill.., flS a pl'RtLlcn l matteI', 1 think you would 

have to limit. that type of appointment. fOl' the most part to general 
courts mnl' lia l. nut it is the geJlcl'R1 comt which hns the powel' oC 
life a nd death OV('I' your tltcuscd lind wh ich has tbe powel' to gi\·c a 
disbonorllble dischil_rge to prC'judicc his whole life- to send h im away 
for 40 0 1' 50 yellrs, as mllny of the courts did. It is t hat. COlll't whieh 
pa l,ticularly must be safeguarded, 
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~lr . GAVIN. 'Vhy limit it to lhnt ? Evcll it some s imple CHses tbere 
were SOllle vcry severe sentences thaL were passed out. 

1\11'. F'"um:n. By lho geneml COUI' i.S? 
~11". GAVIN. Y es. 

1\'[1'. F AR MER. Yes, 8iJ'; Lhcl'c is no question about it. 

MI'. GAVI N . So why limi t it t.o a. general court? 
 

~lr. F ARMER. Well , your special court is n diffcI'cnt pl"Oposition. 


The power of th e special court to sentence is so limited that although 
I would like that to go to special court I realize the argument of the 
.\.rmy and the X avy that it is not ftlways practicable to put the ap­
pointing flutJlOrity in a higher echelon. 

There, in your specinl courts, 8S you will see bere, sir ­
:\ 11'. SMART. Article 21. 
:\11'. FARMER. In special courts: Adjudge any punishment except 

denth , dishonorable discli argc, dismissal, confinement. in excess of 6 
mo nt.hs, hard labor wit.hout. confi nement. in execs:> of 3 months, and 
for(':feitu re of pay not. exceeding two· thirds pay p Ol' month for 6 
months. 

&, pmcLically speaking, a special court cunnot impose flny confine­
mont of more thun 6 months. 

And 1 do make a suggestion in my statement. here that if the special 
<,ourt is to have the power to adjudge a. bad-conduct-case cli arge, 
which certainly would prejudice any man in civiljan life, tha t. there 
til(' 1l.(.'cus('(1 is en titled to the protection of a legal officer, that is a. law 
officer, on that court.. And only in such instances would it. be neces ­
snry . 

~"r. BnOOKS. ~fr. Farmer, Mr. Norblad would like to ask YOll some 
questions . 
. Mr. NORDI,AD. Ylr. Farmer, you wore sp~llkillg of your ex perience 
III Judge Advocate Gonernl ma.ttCI'S. I mIght say I defended in B. 

number of courts martini during lobe war. I was judge advocate in a. 
number of cases. 

I was also a law member and n staff judge advocate In Ule Nin th 
.\'ir Force. I also attended the same school a t Ann .ullor that. you 
did . I agree wi th you 100 percent in what. you sa.,. 

r think your biggest abuse in the courts martial during the war was 
command influence. Now, in the E lston bill, under section 37, there 
was put in n prohibition agninst. t hat. 

l\[r. F A RMER. Yes, sir. 
~lr . NORflLA o. As Cnr as I call see, in the new Courts-~Iartial 

:o.ln.nunlthat came out. a coupl e of weeks ago, und er al'ti('le 87 [believe 
it is, Lhe Jumy bas just. t.wisLed it ul'ound to mnk(' zt co mplete c.hange 
CI'om the intenLion oC Congress. Do you agree with thut? 

.I\[r. FARMER. I agree perfec tiy with thaI.. 
W"b at is more, under the Coul'ls-:o.lartial Manunl, tl ll'Y completely 

cmflSculnted article 11 which provided that if the trial counsel is a 
lawyer and qualified in the specHic mn.nner mentioned there, then the 
defense counsel must. be. 

Now, by putting in the manual, in paragraph 56, that that only 
applies to your defense counsel and not to the assistant defense 
counsel , they have completely vitiatC'd that. provisio n under the regu­
lations they haye promulgated which are supposed to implement the 
Elst.o n Act. 

S5266-49--No.37-' 
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You have a sit.uation, if the manual is to be followed , by which VQur 
trial cou nsel would be n lawyer and qunlified. Bu t. yOlll" detense 
counscll1clUlllly defends the casco The assis ta nt. defense' counsel docs 
and h(' docs not. h twc to be so qualified. 

So whell you go to trittl what do you have? YOli hu\'c (l completely 
qualiJlcd pwsccutor and a completely unquaJiJil'd defense counsel. 

~Ir. NOUBLA I) . What is the reference to that, nglliu? 
~lr. FAIUoH;U. Paragraph 56, .Manulll for CourL" :\ lartinl, 1949. 
~II·. RI VEHS. or course, tbnL is not surprising because they fought. 

lhnt Pl'oposfli whieh we finnlly incorporat.ed with ('W'ry lhing the\" had 
in the book , if you re member. .. 

:\11'. F'AltM t:U. I remember tho,t. That. is why this bill must have 
everything in it and not 1('I1V(' anything, \ike \~Ili\'illg trial in lic it of 
nonjudicinl pUl1isiLnll'nt , to the s('I'vices for intel'pretnlion. 

The bill must be com pletc in itsclf. Otherwise it will bc in t{'rpreted 
into !loth ing Il{'cesso.rv. Like" if o.vaj\able" used to be in the old bill, 
whel'e you I!lul to 11Itve t\ member of the Judge Advocj~to GC1H.'rll l's 
Dl'IHlrtllH'nt if flvo.ilnble fl S n In.w membcr. 

Thcli the questioll wns, " ' hell wns he available? Under t\ rc('Cllt 
decision of the Court of Appcals for th {', Second Cireui !. " if available" 
Jllel1nt if militllrily IlvaiJo.blc and no!. if physicnlly avni.inble. ~o iJ1 

one cnse, the Hodges cnse, wh ieh WI1S tried in the second circuit, you 
had the trial cou nsel who was t\. Judge Adyoca.te General offic{'1' and th{' 
defense cotlns('\ WIlS a J udge Advocate General offi.{'er, but the law 
member who was required lO be one if avru la.ble was d eclan-d not 
nvnilnblo. 


There was not any J udge Adyocate General officer availabl{'. So 

they wellt (..() bat without it Judge Advocate Genernl officer as a law 

member. 


), 11'. BHOOKS..\ny more questioos, gentlemen? 

If oot, w{' certainly thank you , ),11'. Farmer, for a very fin e stale­


m ent. 

]111'. :FAJt~n;R. 1 thank tbe ('.onunitlee for its courtcsy. 

)1 ... BnooKs. We have two more witnesses, do we not? 
;\'Ir . SMART. Yes, sir. 
).11'. Cho.irlllnn , I would like to announce for th{' bendit of the lllem­

bers of the COlluniltce, th c remaining witllCSSCS and the intcrested 
listeners here that th{' Bouse will conduct no business today, so the 
committee is perfectly free to proc('cd with th<'Se remaining two wiL­
llcsse.s, both of whom represen t the Americat) Legion . 

t>. 1J' . ELSTON. T here is It conf{'l·ence thjs afternoon, though. 
1\ 1.1'. BnooKS. T here will be no business Oil the floor . 1lowever,' 

some of the membcrs Imve ex pressed themselves as interested in b{'ing 
presen t. t.hcl'c due to the Dlemol'illl service. 

~Ir. E I.STON. An' til(' witnesses from out of town? 
~Ir. S MAltT. Yes. We have one wit-ness from U tah here. 
10. 11·. TA)'I.on. BuL if it plell.'Ses the committee, I will havc the wit­

nesses J'cma in OVCI' Ilnd we cun {'Orne before the commi ttoo tomol'row 
morning at. 10 o'clock. if lhil.t suits your convenience. 

~ I r . ANDERSON. I think thnL would be c:'{cell ent, Mr . Chflirmnll. 
~Ir. T AYLOR. In fact, we would appreciate thll.L very much , .\11'. 

Chairmun. 
Mr. BROO KS. Which witness is thll.t? 
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).[r. TAYLOR. The one from Utah, and the other one who is right 
here. I have one witness dealing solely with the .Army phase of it 
and the other dealing solely with the naval phase of it.. 

~1r. BnooKs. We bave 20 minutes now, gentlemen, aud we could 
proceed with the next witness and then adjourn at nOQn to go over 
to the floor B.l1d take up tomorrow morning at 10 o'clock. 

If tha.t is all right with the committlee and it is all r ight. with you, 
we will proceed accordjn~ly. 

~1r. SMART. Which witness would you prefer to proceed with at. 
this time? 

Mr. TAYLon. H yOll nre going to adjourn promptly at. 12- 1 notice 
it is now [\. qual'wr 0{- 1 would l'cally like to keep them together because 
t here is continuity-­

Mr. BnooKs. that being Lhe case, if there is no objection the com­
miLtce will s tand ndjoul"l1cd until tomorrow morn ing at, 10 o'clock. 

~ I I". 'l'AYI.ort. Thank you very much , ~{r. Chnirmnn and gcnLlemcn 
of tho commi t, tec. 

(Wh ercupon, a.t. 11:45 a. m., t.he commit.t.ee adjourned until Wed­
llesda.y, March 9, 1949, at 10 a. m.) 
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UN IFORll CODE OF MILITARY JUSTICE 

WEDNESDAY, MARCH 9, 1 9 4 9 

1I 0USE OF REPRESENTATln:S, 
COMM I'nn: ON AHMED SERVICES, 

SUBCOM M I'M'EE No. I J 

ll'ashi1lgton, D. O. 
TIH' com mittee nwt fit 10 a,m., HOIl. Overton 13tooks (chuirmall of 

Subco mm it. tee :-.rD. I) pl·csid ing. 
). [r. B IWO KS. Gentlemcll, tbe committee w ill please come t.o order. 
1 might Sit y this moming w(, have t.hese CBS micro phones. 'fhe 

entire proc(!ed ill~ in till' committee, as I undcrst.llnd, will be ,'ceol'ded, 
hut. 1h(' idea is that. high lights in tbe testimon}' will be cflnlled, so to 
spNl.k, for usc Ill. some future time. 

So 1 suggest., gcnticmC'll. that you frame yOUI' questions accordingly, 
wilh ti l(' knowledge thllt thry may latcr go 011 Ollt o\'('r the nir. 

~ Il·. ANDEUSON. ). 1... C'hlliJ"lnnn, are you going lo make Lhe same 
suggestion to til{' witnesses? 

~ l r, BnooKs. el1dcr that prompting, I make the same suggestion 
to the witncssf'S. 

We EIre very happy tbis morning to have Gell. John ClulI·les T aylor 
of the Amcrican Legion here. 

Gcncml Taylor hos somc witnesses he is going to prcsent to the 
committc£'. And J wont to sa .... , General, thElt wc ::arp always glad to 
hll.ve vou beforc this committee. It is Il distinct plellsu,·e to have you. 
~\.nd t wa nt you, if you will to present your witncsses to the com­
mittce. Then we cIln proceed with their testi mollY. 

STATEMENT OF GEN . JOHN CHARLES TAYLOR , REPRESEN TING 
THE AMERICAN LEGION 

Gcneml TAYLolt. Thank you, Mr. Chairman, and gentlemen of the 
eommiLtee. The Legion certai nly appreciates t his opportu nity, As 
you know Inst 8ession, ?\ h. C1Hl.i l"lnu.n, we were helpful, 1 hope, in the 
legislation wb ich WIlS fHvorably reported by the committee and 
evcnt,uftlly os 0 resu lt of nil of OUI" efforts included in the Selcctive 
Service Act when it. possed the Senll.le and so became 0. port of In.w, 

Prcsently, howevcl", with unification, theJ 1l"obiem has become a 
bl"oll.dcr one.. And this is someLliing that. lC American Legion is 
deeply intc"cstf'(/ in. We hav(' three and a ha ir million members in 
the _\mel'it'n ll i.!'gion. 

T wo fi nd n quurler 111111ion of them ilre ,,"orld Wllr 11 men. And 
we have over fl million members i.1I OUi" American Legion Auxilinry . 
.And this of co urse is someth ing tha t. hns been bcforc liS fO I" years. 
So we welcome this opportunit.y. 
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And I hnvc ucro with me today IlS ou r witnesses-becnuse we luwc 
divided it into two phases: The one dealing with till' Army and Ajr 
Force, J will say, ll nd the other phase dealing with the Navy-fi l'St 
of nil, Franklin Ri ter it "cry outstnnding member of the bur of the 
Slate of Utab . 

In fnct, he is fL member of the bilr in Xcw York, Oregon, California, 
Utah, find Texas, and a member of the Supreme Court of the United 
States. He is n. member of the Judge Advocate .Association and the 
American Bnr Associat.ion, and for mnny years wns chairman of the 
propert.y section of the Utah State bar. 

1n 1942 he sailed fol' England as a member of the origi nal cadl'C • 
which established the branch offi('c of the Judge Ad\'O(,lllc O('nera l in 
the Europrflll 111(>111('1" o f opC'rntiolls. at. Cheltenlmm, England, 

And this hmn('b was esloblislH'd, itS you know. by ordt-']' of the 
P resident. The oflice exercised it.s Ilppea l at jurisdiction ovel' COUI't.s 
llulI'[ia l of the tll('otcl' until it was terminated by order of the Pr('sident 
in F ebrufll'Y 1946, 

110 was chai n non of the origi nnl boa rd of n:wicw in the brollch omco 
as constituted by the P I'csident, Ilnd upon the inerclls(' of the panl'ls 
of lhc comt lo five he acted as thc cool'dini\.tol' of the boards. • 

lIe is till' only officer who sC'I'ved in the brunch office during the 
entire p(,l'iod of Its exist('ncc, 

And then, I hllvc with m(-' Joh n J. Fin n, who is the jUdgl', ll.dvo('uio 
lor the American Legion for the District of Colu mbill. and who fo r :3:~ • 
months of the time thilt he scrvcd in the Xavy WIlS in thc O(l1<-e of 
tho Judge Advocate G('neml. He scrved on til(' bonrd of I'evi('w set • 
up by the J udge Advocate General's office, 

He nssistcd Jud~C' :\ lcOuirC' a nd his committee in its inquiries whirh 
led to the conclUSions s<'t out. in tlH' I'CP0l't of t he committec set up by 
:\ 11', Forl'estal. H(' \VIlS thC' I'c('order and a member of tLtC' Ballantine 
Board thC'1l s('t up for the ~twy, 

So both of ti\('sc wihl('ss£"s nro excellent lawyel'S in pl'h-nte and 
civilian practice prcs(,lltly, und 1 think they clln give thc committee 
some of the information a.nd <;ome of the filets thut they ure desirous 
of knowing, 

And in pUl'tieu]fu', they can present the paint. of view of the AnH'ricnn 
Legion, a.nd O(tCI' all th llt is whilt we are int('I'('sted in: The poi nt of 
"icw of ti l(' y('terun U<I. di<:tinguished [rom the ma n who is in tlllifoml, 

Fro m theil' long ('xpel'icll(,(, find their long acl.ua l expe]-iell(,c with 
th is entirc problem, 1 know thC'y CUll be of great ussistflll('c to this 
committee, 

And i\ [r', Chll.i],tlloll find gcntl<'mell of the committl'c, .I (,I'ltninly 
expl'psS my all])] '('('ia tioll fol' Lhe Amel'icnn Legion fo r this opportunity 
to nppl'a]' be ore you, 

i\ Lr, BIWOKS, Gl-' Ilcrnl Riter, you have a pl'C']Ulred sta tcnlcnt'r 

STATEMENT OF GEN , FRANKLIN RITER ON BEHALF OF THE 
AMERICAN LEGION 

Genera] Rl l'EII, r have and it has been filed with the r('('Ol'dcl', 
:\[1'. B IWOKS, J ust hnvc i t scat, Sil', and procced. 
GenC'ra l H ITEIL Gentlemen of th is subcommittee, 1 fi l'St must 

express my appreciation of th is opportunity of representing the great 
AmeriCflll L.cgion, 1 um commiluder of the b epllI'tment of Utah in the 
Legion tOdflY, 
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Since my retUl'1l to civilian life after Ilearly 7 ycnrs' serv ice, 4 years 
of which were overseas in that show, T hayc cont inued my interest. 
and study of milita ry i'ust.iec. 

] t. is not just. CElSUiI conclusions thut. 1 have renched , but. during 
the period of Lh e long armistice J was a service officer and taugh t. in 
R C'SCrvc arnecl"s c1nsscs, as well as serving short tOUI'S of duly, Itlld 
during that. time obs('r\"cd the functioning of mililiuy justice. 

Th('rdo rc, my conclusions arc not hasty. 
l WRlll first lo indicate to you gen tlemen tlUll the American Legion 

presents no progmlll or ideas that ,rill tea.r down Ollr armed forc~ or 
their cfHeieney. An Army and a Navy has only onc purpose, and 
that. is to fig ht wnrs und win battles. They nrc not a soeial-scn' ico 
orgnnizl\tion . They firc not. it rcform organization. 

And til(' last lhing in the world that. this great organization to which 
I belong Ill'si rcs is to do anything that. would [mpo_ir the cflicienc,Y of 
the serviccs ns a fighting (orce. On the other bond , the Amef]CIlIl 
Legion visions the new world and the new Army thot. we nrc livi ng 
in und hnve today. 

During t hat. period of t.ho small Army of 150,000 01' 160,000 men , I 
su ppose lhaL tho 1920 codo t IULt. come out. of t.hat. memo rllblo i])v('sli­
gation conducted primorily by the late Senator Wflrren of Wyoming, 
Senat.ol' I.JCnroOt. of Wisconslo, and t.he then Senillor Wadsworth 
of New York , represented a gn·at Ild\'anee. 

The histol"y of tbat. legislation, with tbe prolonged investigllt.ion, 
which wus cul IlCroSS by the feud bet.ween General Crowder and 
General Ansell, was indicntive that. os fil r as 30 years ogo the legol 
profession-the profe&<ion to which I belonged and IUI\'c dcvoted my 
lifc--wfls fully Il warc thnt wc were in un evolutionary \)rocess and 
that no longer would the point of view in the approach to t lis problem 
be one of Il small professional Army. 

Let.. me remind you that thcre wos a thesis that. was laid down­
and we found that. in some of the low cascs, e\"co as high IlS tho 
Supreme Court- that when 8 man pu t. on a uniform he surrendered 
some of his rights as a free citizen. 

Tt. ca me i.nto ex istence under that. theory of contract of enlis tment. 
that. a man did not. have to belong to the lu"my or the Navy unless 
he vo!tmtal"ily enl isted, and out of it came dUlL curious thcory that. 
ho surrc ndered certain constitutional rights. 

Now I for Ol\(', from the brgillning 1,0 the cnd , 11I)\'0 ilsscrtrd thnL the 
fifth nnd sixth amendments, with all the benefit s, pri\,jieges. a nd 
rights thereunder, wns itpplicfLblc to th e armed fOl'ces of th is Xotion 
cxcep t insofol' flS the provisions in the sixth omendmcnL ('ollcC'l"IIi ng 
pl'esC'ntment. La the g'1·n.nd jur'Y that our founders wroLe into it. 

With those> e>x('(lp l.iollS that.. 01'(.' stn ted in the f,tce of it, I bel[(·ve Ilnd 
I sinccrely believe this moming thnt. on Amel"iCfln citiz(lil when he 
proudly puts on the uniform of his c:ountry does not surE"cnd cr those 
constitulional protections. 

And , in my ttl pu{'ity u.s fL mcmbN of the board of review in Europe , 
T have written opinions 10 that. ('[ ect. And J have asserwd it. and 1 
assert. it. this morning, notwithstanding the curious belief written 
by General Crowder and fi led in w e Warren investigation, where he 
asserted t.hnL those constitutional protections did not. exist. for the 
soldier or snilor in our forces. 
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And I wnnL to make it. pillill to you that. m.Y remarks this morning 
arc premised on that proposition that nn American citizell when he 
puts 011 the uniform docs not. surrender rus constitutional rights. And 
that is very important in so me of the points I tim going to discuss. 

There is n vcry serious question of public relations invol,,('<1 in this, 
because no longer arc we going to ha,+c a small professional Army of 
100,000 or 175,000 men. WOe nrc going to hnve, thank God , n certain 
number of men who will devote their lives to the maHer of national 
security. 

The professional soidicl' , airman and sailor-we Ilccd UH'1l1. And 
any of my remarks here today arc not. in derogation of those finc men • 
in the least. 

Bul, I do tLSSert. to you thaI, the Army that we will havl'- Ilud my 
renHI.I'ks iU'O primarily d('voted to the Ann." and the Air I"ol'cl' and not 
the l\'nvy, as my associflte, :\11', Finn, ",ill co"cr thnL- will bl' a re­
volvin~ Army, with men with 3, 4, or maybe 5 y(>ors in the s('rvicc 
reLummg ognln to thl'lr civilinll occupations, 

And, consequl'lltly, I mnke a spccinl plea here this 1ll0mill~ that our 
professionnls-our professional sailor men find Ou r profeSSional sol ­
diers-plcn~o adjust theit' vi('wpoinL to the fllOt that they must !nOlll­
tain a. public \'(·Intionship toward this I'e'"olving body or men so thllt 
when they reLUl'1I them to civil life thl'Y return them as friends Ilnd not 
as enemies, 

And that is Olll' of tILl.' premises lhat the American Legion com('s hCI'e •tills morning with, hpcnuse we Ilre devoted to tho cause of national 
defNlsl', 

I invite you gcnll('men's attention to the fact thot, durin~ those 
dreadful days of pacifism through whieh we ]iyed in the tWl'lllies and 
enriy thirties, what little ,risible force we had was nil but destroyed 
through the sub"ersive forces in America; it was the American Legion 
that was stclHlfast llnd ,'alorous in the cause of an ndequate nntional 
defensc, 

And that is why we stand forth as the leading sponsors of univcrsal 
military training, because we believe that is the democratic process 
in this land of ours, So, 011 that. premise, 1 invite you gentlemen 's 
at.t.ention in this prol>osed bill to several matters that I consider of 
importance, 

Now, I listened with great interest to ~Ir, Bryan's remarks here 
ycsterdny, )'Ir, Bryan and I , a year and a half ago, at tlHl ti l110 H , 
R. 2575 (the Elston bill) was pending, had seyeral personal confer­
 
ences on this subje('t, 

Now, theorel ieally, 1111(1 ill the ideils of a perfectionist, I tl~ree wiLh 
10.11', Bryan tlmt t.h o appointmon t of the eourts-and I direct. my 
remarks primarily to the geneml courts because Mr, Bryan did- by 
the J udge Advocat.e Geneml would be desirable. 

But I say to you gentlemen that, after close and ca.reful study, not 
of a few mont.hs but of years, it. is imposing an administmth'c impos­
sibility upon the Judge Advoeate General to do that, 

Now, ~Ir , Bryan speaks of having panels submit.ted to the Judge 
AdvocaLe Generol for the selection of lhe courts by him, That does 
not meml fUlyth ing, because those panels would originate at the same 
sources whero the court would be appointed under the prosent system, 

And yOli Illay be prett.y sure that the desires of the cOllunanding 
officer of tIlO Fifth Infantry Division or the Normandy Base would 
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show itself through those panels coming up to lhe Judge Advocate 
General. So, you gain nothing by it whatsoe"er. 

And, {urthcnnorc, there is the administrative feature. It. would 
require a personnel over here ill the Pentagon devoting its entire 
time to the selection of ll.lOse men. It is my deliberate opinion that 
such n phUl is physically find practically impossible. 

And I reach that conclusion with a good deal of mental travail 
because I liked ~ I r. Bt'yall's idea behind it; but, luwing lived through 
this as I did through 7 years, serving a year and haIr first in Wash ­
ington here and then another year and a half when I returned {rom 
Europe, I am forced to the conclusion that it, from a practical stand­
point, will nct us nothing. 

Furtherlllore, the ot.her witness that appeared here yestet·day 
disclissed having a corps, say, appoint the court for a division, an 
army for a corps, and so 0 11 . It results in tile sarno thing. Let us 
recognize the fnct that probably the commalldinggenerni of the 
division wou ld never see the panel recommended. It would be his 
chief of staff or one of his staff officers. Let us recognize just. what 
it is. 

And wh('11 yOlt get all through with it, whether iL is appointed 
dir('cliy by the Judge Advocate General's office 11em in Washington 
or by the judge a{h'ocatc of a higher echelon, you get the same men 
as YOIl would get, in the first place, because you may be pretty su re 
that the same men would be Sent, up there on those panels 8S would 
be appointed if the division commander or the base commander 
appointed them in the first place. 

). [r. RIVEltS. Ttl tho.1.. conncction, )'1r. Chairman, willlhe gcntlC'man
vield? 
~ ).[r. BROOKS. The gcntleman from Sonth Carolina, ).[r. Ri\'ers. 

)'fr. HIVERS. Genernl, arc you going to suggest an alternative? 
Gen('J"nl RITER . Ycs. Tam going to tell you what J will suggest to 

you. And this will nol.. be a popular one. But I wanl.. you to tllke 
tha t scction h('J"(, thut prohibits interference or undue pressure with 
the court- I\rtidc 3i- and I want. you to write into it a jaill1nd fine 
provision (!nfor('('abte in th(' United Sltltes district court und indictable 
undC'r the ('ivillaw. 

And I b<'"l i<'"ve T am the first mun that e\"(!.r suggested that. I ca.n 
find no other reult"'dy to this situntion. 

). ( 1'. DOYLE. Pug-e 32. 
Generul Htnclt. Tak(' your n.rtide 37. It is n.n off(>nse now probably 

undCl" whllt. we would cal) 96 01" und er proposed IlrticJe 98 fo!" delibCl"n.te 
violn.tion of th(' provisions of the code. Butl do not think that mcans 
anything:. I ilgr('e with :Mr. Bryan. 

I agrcc with ).fr. \Vcls. To len.ve it as it is means nothing, becouse 
can you imllg-i nc an outragcd major or ca.ptain who has had visitntions 
plac{'(l upon him by the appointing authority tiling chlll"ges agllinst the 
division commander? Well , T ("au'l. 

And (h('11 it would 1('1\\'c i! to COInt' from above, Dnd I om pretty 
sure that, exc('pl.. in some eMe that invited public al..tcntion, no nction 
would he tak(,ll. So my best thought on it is that thn.t article 37 be 
amended so as to make it an indidable offense in the Federal cou rts, 
with It jl\il sentence or fine, or both on top of it. 

And you can use the classical $5,000 01' 5 years. It would transfer 
the prosecution into the United States district attorney's office. And 
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I hove no ('oH"ti llltiono.i tlimeultv with it for nil off(>ns(' t"ommitt('d in 
Fnlll('(' or Italy 0" E urope b('('llus~ of the' Blackn('f ('OSf', you l"f'Jl)('miX'r, 
cominl!; out of til(' DohC'IlY nJfuir, wh('J'c ~Ir. llillckner fl ed to Fnlllt'l' 
and committed his ofTl'lls(', 

:\11'. Rlv £m;. :'\ow--
Gencra! RI,'.;R. So. I hose no ('ollSl itutionn l dimcu lt \' with the 

thin~ becfllIs(' lhul would 1)(' an 0If£"1\5(, ag:linst th€' protc;,; of jUSl iec 
fl g:ll inSl thl' l "nit('d Slntl's . 

.\11'. Bnoo"s. Geni'l"Ili, that would bC' fI rcquin'mrlll titnt in th(' (,v('nt 
nnyoltl' Illt('mpt('d to influence the decisions of 1)11), eourl- ­

Orllcrlli Rl'n:H. YCR, si r. 
:\11'. BnOOK!o\. \ ]1 tht' (U'I1\('(1 s(,[,vic<'s. 
OCIlC'l'tl1 RI1'ER. "1'(,8, sir. 
),11'. BIWOK S. Thill n<"tioll would then bf' punishnbl(' hy finf' Ilnd 

imprisonm£'111 not to ('weed $5,000 01' 5 years. 
Gellcl'fll Hl 'n:n. 1 wllnt thc jUl'is(lic tion ;;prclld inlo Ihc Fl'dc['fll 

COtll't s. 1 do not wont Ihllt left in a militlll'v-jus licc cod(·. L cuvc il, 
thcrc. It Illnkes dUlllily of jurisdiction. But] wom thc Unitcd 
S tUll'S dis tric t oltol'lll',V 10 slly in xc\\' York s itting oYcr !hllt I,hing. 

And 1 willlcl! ,VOll Ihis ll1l!l·h: A gencrlll would hI' a fool, wilJI tlwl 
kind of thing fneing him , to go monkl'ying wil h it. ] ndmit it is 
mornl preSSlIl'C, mOI'r thall prllctielli. 

:\11'. ]{n' };ns. You better think that through and look ILL Lhe pmc­
tical application of thlLl suggestion. 

G('u("l'Ill RITER . J 11Iwc. 
:\11'. HIV ERS. Bu t I("t me makc this obscrvation, bccnusc my mind 

is just as open as nnybody else's. Wc should Illso think Ilbout the 
shU lItl' of limit a tions, in prd{'rring tl](,'s{' chargcs, bccaus(' nobody will 
havc tite nerve to c\'en suggest such n thing until he becomes a (.'iv ilian. 

GCll crn l Rl'n:n. 1 \\·os going to touch on that, s ir. 
:\11' . nIVERS. J sec. s ir. 
Genera l HlTt:n. It is 0 corollary mllt\(~ I. You h a\'c to expand your 

statute of limillHions so your s tatute sturts to run, suy, 3 years IlHer 
the emergency or the war is dcclarcd. 

:\11'. RIVERS. I sec. 
Ocnenll Rln;R. You lul\'c to chllllgC that . You ca nnoi leave your 

statutc l'llll , al lowing it to be baM·cd. 
}.Ir. Un'E IlS, 'I'hn! is right. • 
Gencml H.1'n ; n. B eca use you fi1'C going to b(' pretty surc tim !" if 

there is !lily criminal prosecution ins tituted it is going to follow Ill. •
JCll s t when the gell crtll comes back to the United S tates. 

11 11'. RIVEHS. 'l'hlll is righL. 
GcnCl'1l1 HI 'rEn. But I cannot, gentlemen , real,'h Illly other (·onc1u­

s ion on thaL, because, as much as 1 like i\[I'. BI'Ylln 's id{,ll , it is the 
practical Il Spcct of it. And I wnll! to intl'odtl(·(, into lhis 11 moral 
pressure, so tbll t 0 Sluff judgc Udl'OClLlc, when 11(' swnds up 10 his 
generlll, will !loO)" "Gcllern.l , 1 dislLgree with you. I\ow, you'r(' boss, 
but lislcn ; you l1uv(' Il J;ellfll provision faci ng you here," 

] know t11is much: 1here is not any of liS who would not lake i1 
second thought on Ih(' thing. 

i\lr. Rn'BRs. You would not suggest, though , that we obandoll the 
idea of nn independcnt Judgc Advocate's office; would you? 

Oenc1'al RI TER. Oh , well, listen, I am one of the original men lhllt 
fought for tha t separate promotion list. 
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)11', Rln; ns, So, in addition to ",lUll you hflYC sugge!ltcd , hun' a 
Sepllrll tl' Judge At\YOCIll/.-' GeneTal's office, too, 

Gene!'al RlT~:II, Yes, but thai does not gel to this PI'Ol>osition of _ 
\11', Hl v.;ns, 1 Illean in addition to this proposition, You would 

III1\"e a doubl(' gnlllt. 
Gel1el'l1 l HI1'f:n, Oh. I am de\'ot('{1 to thal. All the power you g i\'<, 

to tilr ,Julig-t, Ad vo('utl' Gf'llern l I am for , be(,llllse 1 think it is Il sll ft,­
gUlll'd, Hul I want to reach int o this p robl<'m that tlH' American 
Lt:>gion ('onsi(h·rs, sir, absolutely crit ical. 

W(' do nolo WOJlt to destroy th e discipiulilrY PO\\'('I'$, We wont to 
IL~ fnl' os possibl<, moke it practicn!. :\ow lel me just. give- you tilr 
"ielul'l' \IIH'I\ Gt'IH'rtd Patton brokc through ::it. 1.,0 and lllil(le the run 
Ilround th e ('[\(J and squ ('('ze-d Paris. 

O('lwnl! Pa Uon- nnll th is is (rom mv own obscrvations of th l' r(,cords 
of t I'ja l coming- up from t il (' Th ird Arnl,r - hud the grcatt'!lt of, difi1.('ulty 
h ims('lf to ('o nVt'IlC n cou rt be-canSt' they wel'C out then' fightlllg tl wtlr. 

To IIIIV(' ",Vron CmIllCI', who is J udge Advoclltc Ocnerol, silti ng 
hn ck II('['t, in Wn!'ihingtoll trying to pick fl cou rt fol' Oeorge Pnlton 's 
fi rmy mnk ing tl1l1l fost nm nround thc e-nd just prescnt s a physi(,IlI 
impossibility . 

.And 111('11, \\ i1l' ll you g('1 over to Gencral ) ll1cArthur's theatcr, to 
Ihink of try ing to impos(' thot hNe at Washington is out of t llf' qncs ­
tion. It.. i!'i impo!'.Sib lc. Th r alt ernativc, as )' I r. \\'els hos suggcsted, 
] b('lil'\' (', is fit til<.' highcl" e('hclol1 . But :,>'on wou ld gel biwk to the 
!'ia illC proposition, YOII would gl'L till' slime tnl'Jl . 

:\ow, if thi!'i Congrcss ('Ull work Olll a sch Nne- where it is ]l l'n<"lica l. 
finc. But.. I do not thulk it cn n bc donc. And T wanL to s('(' this 
Jl(,11111 Jlrovision \\Tiltcil in thcn'. ] ha\'C slood for it fOI' Y(,flI'S, and I 
belic\'(' it i!l an ('ffc('tiv(' mcans of scrving notit(' upon ('i\'ilinn fi nd 
mil itnry m('[1 alike thnl Illl'se courts of Ollrs in the Xa\',V 1111(1 UI the 
Armv IH(' ('Oll l"tS and they nr(' nOl administrative firms of th(' gCllerals, 
We Ilad that finr-slHIIl til('ol'Y for yca rs. 1t was \'Ny offC'nsivc- ­

), 11'. BilOO K8, Gcneral, would ,rou not milke you r slI(,W('s tion ('over 
not only Army pcrsonncl, so IlS not to infiuen('c a scrvi('c court but 
nl;;o anyone- l'is('? 

Gelle-ral RIT~: II . ('<'rtainlv. Some of the most invidious things 
that Wl' hove had was the uttempt cd influence of ('iviJinns upon mili­
till'Y eOUlts, It.. is something' Lhllt il lot of us do not.. like to discllss 
very mil ch, but it hilS becn Ihel"(" and it has been nblllldoncd, 

And I would Illake it.. fi pel1n! offcnsc. Why shou ld not tJ lC militnry 
courts, wit h the trCIlll'ndous jurisd iction thaI.. t,hey a rc acquiring, hn,v(> 
fill t lll) protect ion that. wc afford OUl' civil courts as to ultcrf(' l"ing 
wi th the Pl'occssrs or JUSti N'? J brlieve they should . 

l\[r. RIV~:RS. Why, or coursl', 
 
),1... D UR HAM . You lUcan you would extcnd it. to civil'ions, too? 
 
Ge- Ilcl'fll nIT~; IL Yes; J would , indeed, Anybody ,

-'f.., RIV EIIS, Surclv. 
~J .., BnooKs, ) r ... })oyll' walliNI to fisk you 0 qtl('s tion , 
 
GI'II(>I'11 1 Hrl'EH, )'(·s. 
)Ir. BnooKs, :\1 ... Doylt', from California, 
 
Geneml H.11' EIl. Yes. 
 
:\Ir, Don.E. The gcneral hns nlready answered my qu estion; 

thanks, 



General Rf'rER. Now I como on to another subject here. It was 
no t disclIssed yesterday either by ~rr. Bryan or Mr. Wels. That is 
this maLlet of pretrial inYcstignt ion. It is one of the most. bothersome 
and troublesome problems that they have. 

If you will examine the testimony before tbe 'Varren subcommil..lce 
30 years ago, you will find sugg(>stions that this pretrial investigation 
under A. W. 70 of the 1920 code was to be simiinl' to n committing 
ma~stratc's hearing in civil life. 

Now, very cady after the Ildoption of tho 1920 code, the Judge 
Advoclttc General, in n series of opinions, held that pretrial investiga­
tion afler the filing of chnl'gcs WIlS jUl'isdictionuillud that a failure to 
comply in a. substantial, mntcrini manner with the requirements of 
A. W. 70 dest royed the jurisd iction of the gl'neral court. That j!l'(,JnS 
to have becn the opinion Ilfld the law for 15 or 20 year.-. 

Early in the Ueditermncan campaign, however, when this mattel' of 
pretrail investigation bccame crucial, we had a board of review 
opinion nppl'oved by the Judge Advocate General thal reversed t.hat. 
and held tb at. A. W. 70-the pl'eLI'ia l investigat ion provision-was 
directional only, and that the failure to comply in the SUbstantial 
manner with the provisions of A. W . 70 did not interfere with the 
jurisdiction of the court. 

I t was a Judge Advocate General's ruling on an opinion by a board 
of review sitting in Washington; and all boards ofre\' iew lluoughout 
the world-both the Europ<'nll theater, tho elll, and the Pacific 
southwest thealers-felt that it was necessary to follow that nile, 
although it was a complete reversal of 15 01' 20 years' BLanding. 

After t he war was over and the habeas corpus started to appcar­
and on my return from Europe I was gi\-en special assignment, living 
in the Fedcnll courLs down here defending a numbcr of these habens 
corpuscs along with Colonel Hughes-we had Lbe notorious Hicks 
case appear up in the middle district or Pennsyh'ania, wilh Judge 
Big~, now in tho circuit COUl·t. of appeals. writing the opinion. 

Now, tbo interest.ing thing about thl' Hicks case was that Hicks was 
charged with rape on an Englishwoman. Thcl'() W IlS enough evidence 
there, in testing it by my e,,·il sta.ndards, that had 1 been a trial judge 
I would have sent that case to the jur.V. 

There was a conJlict in evidence. There was the wbole question of 
consent and that typical thing in your rape case. But wben Hicks 
landed back here at Lewisburg, under a sentence that. had been sub· 
stantially reduced. he employed counsel and commenced habeas corpus 
proceedings. . 

And til the H icks caso-llicks \'. lJyatt, in 64 Ji'cdcrn l Supplcrncnt 
238- Judgc Diggs beld that complinnce with the pretrial investigation 
was jUl'isdicliQnal and that., since there were defects which he disco\'('rd 
in habeas corpus proceeding, the general court sitting there at the 
westen! base section in England had no jurisdiction over Hicks and 
tbe judgment of conviction was void. 

The Hicks case has produced a tremendous [UnOWlt of difficulty 
both fol' lh o D epartment of Justice, the Attorney General, the Solicitor 
General, and th e Judge Advocate General, bccause, rem cmhc[' on 
those appeals on one side it must be conducled by the Solicitor 6el1. 
cral. 

NO\v, simultflnCQusJ.v we had tbe same type of proceedings origi. 
nating out m Kansas, Ohio, Oklahoma, and Gcorgia.. We had a. 
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series of cases that. adopted in principle the Hicks doctrme, but found 
substantial compliance with A. \V. 70. There is a great group or 
those cases today, some of thcrn fmding substantial complilUlce aod 
denying the writ, and others finding lack of compliance and following 
the t..hcory of the Hicks CMe und setting the mnn free. Thoro is the 
greatest confusion iu the law today on it. 

Now I note wilh intcrcst. how the draftsmen of this proposed code 
bave Illet Lhnt situation, and I think they have met it bra.vely, and I 
appro\'c of it. They declaro that noncompliance with the protria.i 
illvef'ligation requirements is not jurisdictional, but. that upon being 
invited to the attention or the court, shull tuke olle of two odious. 

lL shall either order 8. further and au a.ddilional investigation and 
report. it back to the convening authority, or it shall recess until t.he 
accused nod his counsel al'e placed in possession of e"idence discovered 
at the !)I'et['ial investigalion. 

lL appears to me tJwt that is the satisfactory IHl.SWer to tJmt prob4 
lrun, beCall.Se operating, if you will permit. me, with tho new discovery 
provisions of tIl e civil rules of our Federal courts, thnL right of dis­
covery is an important lhiug. 

I bave a case now pending ltp in Wisconsin where my whole case is 
built on my ability to go in nod discover the records of tile defendant 
company. Otherwise I could not p['ove my case. 

In some of our Stutes lhnt right of disco"ery hus not been elaborated 
us it has in the Fed('rnl [·ul('5. BUl right. there is nil example where 
lhe['c should be the gl'enlcst amount of discovery not only on the part 
of tile prosecution but on the part of the defense. 

And all evidence discovered should be readily made available. 
And, as Mr. Bryan 01' l\fr. \Yels suggested, not only the testunony 
or witnesses but noy dOCUlllcnts should be turned over to tbe defense. 

We cannot conduct iitigntion todny all the old principle that it is a 
gume of chnnce. We lawycrs nre insisting that there be fl'ilnkness in 
disclosing your evidence beforo trinl. And I beJie.ve that. Lhat principle 
must be. carried forward here. And it nppears to me that this provision 
as now written meets that. situation. 

Now that brings me to my whole. pet of the thing, und tha.t is 
article 44, tbe double4jeopardy provision, which has been carried 
forward from the 1920 code. And let me read it to you. It is not long: 

No person shall without his consent be tricd a second limc for the same offense, 
but no proceeding in which accu8Cd has been found guilty by a eoun martial upon 
any charge or specification shall be held to be a trial in the SCIJSC of this article 
until a finding of guilty has been final after review of the ease has been fully 
comJlleted. 

That is all archaic provision, gentlemen, that must go, because the 
dny before yestcrduy tbere MIS ul'gued in tbe Supreme Court, just 
1\ few blocks down the street here, the famous Wade case on habeas 
corpus. 

And that case is my pet, because for 30 yeflrs this section 44 of the 
uniform code hus been offeusive to any la.wyer that I have ever talked 
to. It is archaic in the sense !.hat it kecps only "autre fois acquit; 
autre fois convict"-the old common law idea. that there had to be a 
verdict before jeopardy could attach. 

That is, a man had to be acquitted or he had to be convicted before 
he could plead. We know that tJ1£l,t is not the law under the fifth 
nmendment today-that jeopardy call attach in our Civil courts as 
soou as the jury is sworn and Lhe first witness sworn. 
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And yet. th(, military COurt .. hun' att~mpt('d to pcrpC'twlle tl18L 
Ilrchllic rule. Now Wode WIlS convicted of rape. H (> bad 11 full trio!. 
'I'll(' ('ourt wenL into dosed session to dclibcfOlf' upon its v{'rdid. 

It {'lllll(, out all hour latN flnd told the judge advocate: 
We want ~'Oll to bring before the courllhe father and IIlotll("T of tht' l"oml)lainiu,ll 

witll{";j.:J 811d want 10 h('ar thl'ir t('~timony.•\nd we will adjOllrn !hi!' ('{Hit! until 
the call of the pre"ident. Bring them here. 

A few dllYS luter the commanding general of tlwl infuntrv division 
tnlnsmittcd the case to a nother outfit furt her tip on thl' !inC' find Ilskcd 
him to take jurisdict.ion nnd try the man bccause the witnc",,{'s \\,{'\'C 

llyoi lobl{' Ilt thnt point.. T hat jurisdiction trnnsmittcd it to 11 third ,jurisdiction. And Wude was bl'ough l. to trial on the chargei' bl'for(' n 
new courl., 

lI is ('ottns('I, Riehnrd Brt'wstt.'r, of Knnsils ('ity nHd tlw ('ns(' IS 
ulliqtH' in this l'CSP{'ct - who was his ddells(' counst,i in t hnt ('OUr!­
Ill(lrtini PI'oc('('ding in I~urop(', argued his ell;;C tht, dav bt,fol'(' ns! l'rda " 
in th(' SUPfI'lll t' ('OUl'1. of til(' UnilNI Statl's, ' , , 

li e hn~ c'onlinued thnt ('ns(' sl rn ighl. through from bl'g:iIUlillf,( to tilt' 
end, .\ t th(' sec-ond tri nl he pl'('scntt'd :t eomlll('t..ly ('xll'THied Sl('110­

grflphi(' i'('t.'onl of the first trinla!U1 mild" the pll'a ot doubll' jt'opnnh'. 
And it W(lS prom ptly dell it'd lllld('J' this ardlllic urtid(' hl'('lHI<l\' tilt' 

gt'IINu l hll ii wit,hdmwn lilt' ('burgI'S beforc tlU'y had beell (I('t('(\ upon, 
II ('IUne up 1,0 til(' board of I'l'vjew, The boanl of r('vi('\\' No, 

4, composed of thn'£' very finl' Ir1wyers from ei\'il lif(' OIl(' who IS 
now in \\'Ilshinglon, onl' who Ii\'('s (It Scottsbluff, Nebr.• IIml OIW nl 
C('ntN, Tt'... , \\'I'ot(' a nl('morahic opinion on it. 

Th(' As.,=.istllllt .JU<igl' Ad.o('at(' Genernl diffN('d from it in Ihis 
n'sl)('c'l: In his ellciOI'S('Ill('1l1 he did not like this arehai(' dO('II'ine <li...­
pl:1('('<1 by this, Mt<l for tht' first time there Wits inlroduc('(1 into lIll' 
inl('rpr('llltion of lhis statute in 01"(1('[ to saw lhe {'Ollstillltioll(liil}, 
of it. \I't' b('ii('Vt' thl' doctriu(' of imp('I'ious ll('c<'SSity, 

WI.' found bi'CaU$(' of ('IHIOl"S('m('nts in tll(' r('('onl that, tlwn' \\I\S 01\ 
imperiolls lH.'eC'~ity in \'il'w of 0 till"ticnl condition on the bot\ldron\.. 
thut prohibit<,d the prod udiolt of tllP \I'ilnl..'ss('!! nttlw firslll'ini. 

Tlw ('uriotls thing is thnl ,Juslicl' :\ [U1TOW, who 11'!"Ot!' til(' opinion 
in the t rinl ('ourt lhnt is. in the district ('ourt in tilt' hallt'f1f'1 ('0I'p\l8 
p ro('l,t'ding; 1 forg'l't who wrote it in thc cireuit (,O\ll'{ of !lop(,Llls 
f(,\'Nsing' Justi('(' )tll l'I'OW llild Ill(' ('ircuit court of appeals hOlh Illke 
the Sll llW premise. thll,t lhis stntut{' is not compl"t!· llnd thnt thl' dol'­
{rillC' of imperiolls JW('l'Ssity pn'\'oiling in tilt' " edt'nli {'Omt!' IhllL is, 
thilt j<'opardy mil}' attfl.('h heforl' \'Ndi{,t prl'vaiis nOLwithsl!lniling 
this nrti l'l l' ill till' milita ry ('ourts. 

T lwTI 1Il(' (1('(' isi01l gO(,!l off, und wh('re :\f\l r row thl' I,ril1 l -(,0111'\ judge· 
diffl'r('d with the tir('tlit ('ourl of appcals WIlS wlwther pl'oof of 
impNiolls lIt'e.'ssity had been t'stllbiislwd. 

I mnkt' a spC'('illl plen to ('ongr('ss to lnk(' that al"(,llIlic llrtirll' I1WlI.V 
from liS 1111(1 put 11 mociel"ll ftl'lid(' in thut would 

)[1'. BnOOKS. G<'llernl, would you w/ln\.. LO stlggl'S\ ('hllllg:l'S? 
Would you sub mit to t he ("ommitlN' tilly changes? 

Oell(,1'fl1 H ITt:n, I have I\ot ul\empted, sir, to dm(t nil)' statutory 
('hLlnf!<'S on tht' thing. In re ('ornero, it circuit cOurl of fl.pPl,tlis 
decision-and undollbt!'(lIy it will be rit('d h('l'c in the Supn'ml' Court 
decision 011 it.-carried language that could be "cry w('11 carrj{'d 0\'('1' 
inlo a statutory enactment. 
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H. rccognizes til(' eonunon-lnw plcns of former eOI1YlctlOIl former 
acquiltnl, Rnd lil('ll the proposition that. joopardy may sUadl before 
findinb'"S' The"~ade C85(' is It dllssical cxnmp!e of what. will happen 
in allowing the ('oJlvl'ning authority to take two bill'S at. lhe cherry. 

It was ob"ious therc bl'causc Wade wos charged with allother 
soldier and the other soldier was acquitted, lind it was QllVioliS what. 
was going to happen ill the Wlulc casco There was going to be all 
Ilcq111 ttn I. 

BuL the' court, with its right, as any court has, to haye other testi­
mony brought. about, it flsked for additiono1 t£'Slimony. In the 
Fe l{'raJ court 11 district Ilttorney must have his witness<'8 in eourt at. 
his peril. 

He ('l1nnot go alw!lu and try it luwsuit. Illll! put a. man in the pcni­
tentilll"Y and th!'ll, when he sees he is going to get licked, nolle proSs" 
his ('a'll'l nnd theTl ('om!' bllck and take 11 second bite. 

No commflnding general should be permitted to do thl11 todflY. 
H e IUls to tl·Y the ll1wsuit 3nd win or lose it right there. That is 
consOllant. with Olll" whole conce pt of An~lo-Am('ri {'nn I·ustiet'. Wo 
have to get. rid of these 31'chllic provisions]l) the now i\fi ilary Justice 
Code. 

Now, thero is another thing I want to talk nbou\,. I have 10l'g 
been an adherellt. to the idea and I want to get. rid of thaI. vermiform 
Ilppendix on our militlll·y ('ourts called the president. 

I. do no\, think tl1('l"(' is 3lly purpose for him on t.he court and I 
nover ha"(> belie\"{'d i\'. It is just a remnant of the idea lhaL you have 
to have some boss there, some section boss. Oh, they call him com­
manding offICer. 

And I do noL like it. in a judicial body. I want the law officer given 
rank by virtue of his office. I do not care if he has a brigadier general 
on the court. I have asserted it. Now there are lot-s of civilian 
lawyers who will not agree with me on this thing, but I assert to you 
lhat that is another archaic sun~iyal. 

ThnL leads me right lo this maller of the new function of the law 
member or lnw officer. 'Yo have many in the role at. last, nfter some 
of us have advo("aled it for 25 years, of a judge. \Yc have forbidden 
him to vole on the court. 

Well, if yO\l will gel. rid of that president of the courL nnd givo the 
law ofli{'cl" rank by virtue of his office, you havc accomplished the 
wholo thing. Now some of my associates in the Resen'es, ("ivil 
lnwyers I am talking about now. do noL like the idea- and I hll"e 
{'onsulted with them in the InsL 10 chtys-of taking the vo te nwny 
from Lhe law llll'mber and prohibiting him from th(> dosed sessions of 
th e COIlT-L. 

Thero is much to be said in fa"or of their argument. Now I am 
not prescnting the mili t llry aspCCI. I fUll lalki ng- as Il civiiillll h\I\"}'e[· 
to you. They take this pO"ition, thn.l nftor all the Inw officcr under 
the new sel-up 'li11 h(' n hnl·YN- judge-and he is the stabiii;-.ing in­
flucnce on the {'oul'l llnd that his prescllce in the closed session of the 
cOll r t is nb~lut('lv ne(,CS~fll·V bl'causc his mnndllton' instructions 
here fire not like tbe specific ·instruetions of fL u·ial judg('. They are 
mandll.tory.

Thai is highly commendatory and it ought to hll'\"c been there long 
before. But they nre not all-inclusiye of the offense. And to Illiow 
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a body of laymen to go in to closed session without. hU\'i ng some sta­
bilizi ng influence along with them may produce injustice. 

Now I am presenting thaI, other angle to you. I personally prefer 
to have t.he law member out. of the dclibcl'llt.i\·c session. 

Mr. ELSTON. GenomI, what. stabilizing influence docs a jury bllxc 
in any criminal case? 

Goneral RITER. Now you have answered my end of t.he argument 
for mc. T hat is COrl'ccL on Lhe thing. 

Now perhaps this matter of instructions to the jury opcns up nn 
interesting question. 1 do noL think that the itveragc, jury eve r did 
understand flO instruction or I\. lot of instructions. That. is really 
your trouble. 

I am just prescnting to you gentlemen the hvo sides of the argument 
011 this thing. There is a vcry decided opinion alllong tho ci \'i llnwycrs 
who nrc interested in military justice that. thaL Jaw member should 
enter the deliberati\'(' assembly of thnt. court.. 

~II'. EllSTON. Well , [ ngree with you thaL tboL is true, ' Vhcn .rou 
are defending someone you would n\lhel' have the jury decide mI ller 
than 111we tIle court in the jury l'Oom helping you. 

Genem! RITER. Yes; thot is my personnl viewpoint and my filed 
stutemc.nL with you ndvnnces that theory. But 1 thought iL fair to 
you gentlemen to invite your allc.mion tbat Ulel'e is a division of 
opinion on that. 

But. I would like to get rid of lhat president of the COUl·t. Then 
we have a judicial pl'ocess thera, 

Now I am going to tell you something else-why that. is. If yOll 
can brenk that commond c11uin in tbere, by gctlin£:, rid of that presi. 
denL, you buse probably acco mplished a lot toward tbe independency 
of the court. 

~II', ELSTO~, You think YOII might soh'e it if you nllowed the court 
to elect thai I' own fOl'emnll, as the jury elect thei r own foreman? 

Gellert'll RITER. I do not know what good it would ho, 
Ur, ELSTON, I mcon , hI) has no more authority tbfLn fLnyone else 

except tQ report the fiJl(linJ,"S of the court. 
Gcneml RITER, If you wan tc.d to do that. But. I do not like that. 

man sitting in there when the chain of command comes ou down. 
And I have nc.,Tcrlike<1 il. Why when I wcnt before the Vanderbilt 
committee on lhis vcry thing and suggeste<1 it, frankly they did not 
pay much attention to it. 

But 1 still assert that witb the incrcasc.d power ot the law member 
iI, is 1\ very necessa I'y retorm. 

~ I l'. BnooKs, Well, General, if you did 1I0t have a president you 
would have to have a chnil'mnll 01' some pl'esiding oflicer in the court. 

General 1\r1'£1I., ' -Veil, le\ the Jaw member do it, JIo is tho judge, 
M I'. BROOKS, You would ollow the Inw membel' to p,o behiud the 

scene and deliberate on the verdict? 
General RITER. No; I do not wont him tlH're, I do not want a. 

judg:e in ally jury room, 
~ I r. BnoOKs. And if you leave it. to seloction of the persouneJ of the 

court itself.t..,will it not a lways end up on a basis of scnjority? 
General 1tITER. [t probably may. 
1\11'. BROOKS, The senior onicer will be the prc.siding officer of the 

tOlll'L, 
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General RITER. Officially you lake that man out of the court. 
That is the important thing. Thnt is a surv ival of t.he idea. in the 
days when tho courts were the administrativo arm of th e commanding 
gcncnLi. That is where th at came from. 

Now to pass on. MI', Bryan passed on 66 (0), which allows the 
JAG to take the second bite of tho cherry. When he fuu\s one board 
of review that he Ctumot agree with he call shop flround in his com­
mnnd and get another one. That is nil insidious thing. 

To refer the case again for rcconsidcmtion by th e board of review 
that originally heard the cnse, yes, because thn!' is nothing more than 
occur'S on a petition for rehearing. But not flllothcl' board of review. 

That is just. the kind of thing that. has been rought. ndminislrllli\Tely 
(or years in Lbe Judge Advocate General's office. 

Now, lhis brings me to arlicle 6i: The setling up of tbis uew court, 
this new high cour!.. Tbat section is badly drn.fted. I cannot 
imngine how the draftsmen let that by. The soction as it is is am­
biguous. It. says nothing abou!. tenure of office. ] t does noL say 
JlOw IUnny. 

And beyond all peruc!vcllLurc if the l)resident nl)Poin lS it the 
Sennte should confirm those appointments becnuse t lOy nre Cil'cuiL 
courts of appeal justices. I think the whole sect ion should be rewrit­
ten, with before it the pro\' isions of the code relative to the cir('uit 
court. of appeals and let it parallel it. very closely as to the qualification. 

~Ir. DURHAM. You agrec with this section'? 
General RITER. Oh, 8. hun<in'd timeR, but I want the name changed. 

I want. that called miliulI'Y court of appenls. I do not. want. it called 
jtl(licilll council, because tl1nl carries the idea Ihat t hat. is another 
administrative body set up wiUlin the confmes of the War Deplu'lment 
or the Air Force. 

Lct us give it its righ!. IlOllle and its dignity, And it will have a 
trelllPn(\ous influcnce on th e public. Let. us cal! it tho mililltl"Y court 
of appeal - that is whaL il.. is-and give it il..s di(7uity. 

Mr. DURH!l.i\1. Would you add the word "ci"~ian" to it? 
Gcneral RIT ER. W1Hlt is that? 
).11'. DI'RUAM. Would you add the word I'civilian" to it'? 
General RITER. No; I do not think it is necessary. I make a special 

plea that the namc bc chllnged. 
Now there is one other provision that I should havc touched on and 

that is courts martial records, particularly with r('fcrencc to exterior 
matters happening be(ol"e, at, and nrtel' trial. )'Iy boal'ds of review in 
Europe- watched consulI1lly for atlached 'inpcl"s OJ' su~g-cstiolls in Ihe 
record as to undue influence of the genera sittin~ up tller('. 

We were laying fO I" it. Toward Ihe end of Ih(' war, wh('11 things 
were establ ished , we began 1.0 find in Our records where def('nse counsel 
did nol.. hesitate to throw into the record the kitchen stove if it il1Yol\'ed 
this mattel" of undue influence. You sec. we passed in t.h.is war to the 
stage where sher nil the AnwriclllI lawyer was amounting to something 
final. 

We were told at first that t his was going to bc n war without lawyers 
in it. By that t.ime we justified ourselves. And the defense counsel 
came !llong- and gentlemen we had some mllr\'c!Ous trials- and 
would throw into the record, oh, orders that would come down from 
headqunrters. 

8G~6Q--49--No.37----8 
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But [ would lik{' flllotl\{'I' proyision to supplrltlrnl tbis nUltl<'r of 
rc('or<is thtU would })rovidr d(,finitely llnd mIlk,' it mZl11cilllol:'o' tl1ftl 
lilt' records of t r inl {'ollinin ~'opies of Hll {'omm\llli('nlions or. belter. 
Ilw original {'omnHllli('alion~ 'IHlSsing bt,twe<'11 IllC' ~('Ill'rHI :lilt! thc 
('ourt, !lily CO lll llltllli('Hlions Wl.\\'ecn Ihe coml lInd III(' gl'!wm l, 
induding Ill(} stnff judge Hd\'OCRII', flnd r('qui1't, Ihul thcl'l' bc nlttwil{'d 
to the record fl. SUlluunry, or, belter, fl sleno~rflphi(' report.. of OilY 01'01 
cO ll versations be lwcen Ihr gC'I\{'I'nlllnd his courl ilnd gl'l ilrightlhrl'c 
so tlte bonrd of I'cyit'w Cftll gC'1 nl iC, 

'I'hnt is the thing thnt impnil'cd us. We cOltld not j:!:CL behind thilt 
tlnt! wc knew Ih ilt in somc (',lSl'S t lllll. thing existed. Y('t WI' did not 
hnYc nnythillg bcfore us . 

.:\11', EI.STON, 1I0w would you perfect your r('conls by g<'tling oral 
conYl'rsnliolls bC'lwl'cll lilt' ('ommnnding on1ccr und the court? 

Gencl'ul R ITER. Wel l. mnke him hnyc n stellogl'llph<'r Ihcre. 
). 11'. ELSTON. \\'('11, supposC' the oml comlllunictllioll b('twct'll tho 

('ommnnding ofHcc[' and the ('OUl'L wns out of the prcscntc of!l stenog­
rapher?

OeJlcnd R iT ~:H. W{·lI , thilt. is SOIllf'lhlllg agnin w\t('['c you arc touch­
ing over in to 11 pr[lctieal pl'oposilton. iJ onestly, I do nol know the 
answcr to it.. 

),11', ELSTON. Section ::17 proh ibits filly cITol'1.. to usc in flue nce. 
Gencl'lll HIl'ER. Yes. 
).Ir. Et.STO~. On the com!. 
Genera l H [TER. Ycs. 
).11'. ELSTO"'. J do not. know just how you would muke a I'cco['d of 

01'111 conveI'Sft l ion. 
Gencmi RI1'ER. ,,",'cll, there btWC been instnnces- I have. ta lked 

wilh officers nbout. it.-wh el'e nHel' h e hilS appointcd tll (' court he has 
t'nllrd them into h is ofll c{\, T hcrc should bc prop('[' injuT1ction-­

), 1['. ELSTOK. \ \'cil, if he dot·s thal. now under scction 37 he would 
be g'u il t..Y of an offeust', 

Oenern l RITEH. All r igh l. ,!,hen, if he. is SO foolish as to try it, 1 
should think lhal should be wl'ilten into the statute. 1 would like 
to Sl'{' tlull. so we Clln pcrfect our courts martia l I'('cords Ilgainst tlUll. 
kind of thing.

), 11'. J<:t.STOK. or course I am in thorough n{'col'd with you that you 
hllve n complete re('or(\ so fn[' as yOIl can. 

Gellel'tli R [TEH, We juSl. could not g£'t som(' of those thiub"S' 
)' Ir. EI.STON. BUL to requirc some of the things you j ust sugg('sted 

would secm to me to bt' all impossibili ty, such as conversations 
beLw('en-­

Ge ncl'a l R Il' EIt. I fl.dmil, frankly, tbe practica lity o f it. B ut. there 
should be some in jun('lion thcre thaL thnt th ing be contained in the 
rt'eo rd so as to give till' appellat(' tribunois the tlultn'(' lo gct Ill. it. 

:\11'. BROOKS. \\~('1I, Gt'IINU I, will you not go bl\{'k to 'your original 
sUg'g't'stions l here thaL you would moke all inOut'IH'CS whicb orc iJU­
P['OI)('rI.v bl'Ought to bt'lu' on the .eourt pUllislwble us fl erime. 

Genel'lIl Rln~R. :\ los1 emphutl('ully; J do, 
).Ir. BROOKS. And could you not incoq)orate thnt idell in the sug­

gC'stion you madc'! 
Gcnera l R [TER. Exncl ly. It cuu be dOlle, 1t. is a malleI' of 

dru rtsmtlllship. 
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Now, in conelusion, I belicw' HlIH if this Irgisll1tin! bo(ly s('ts I1THI 
C'nla rgC's thr fHn('tions of till.' .Jlldg<' Ad\'ocat(' G(,IlC'rlli-illHi I om 
dC'vot('d to thut. pl'ineiplC' , I b('lie\"(~ in it-1 th ink this romm itt l'l' !lud 
CongrN;'s shou ld examine into H'ry ca refu lly this ma UrJ' of tlemel1(',v, 

'l'IH're was in 2575 11 lllUl'h debat('d lillie cluuse: " In Ill(' ('x('I'(' ise 
of d('JI\('ncy," As origilU1lly ('o11('ci\'('d by ;\11'. Elston's l'ommiu('(', 
the .Jufig(' A(\ \'o('at(-' Gent'rol exercised th llt. As I UUd('rslllTlC] it, 
lhcl'(' \Vl' I'(' infl uences brou~ht. to bear to writ{' a s\\'e~~t. littll' dause 
in th ere: "L'nder th{' ciirection of tllf' Srcre lary or \\'01''' as ol'iginolly 
wrillell lind th{'11 "Srcre tory of t hc Drpiu·uneut." 

Afl{'r {'ndowing th e .Judge AdvoC8te Cencl'fll with thos{' pOWCI'S ol 
clemency, Ilwy proe('ed to put. thut eil'cumscribing e!ilUS{' in it. And 
t.his {'xhibi ts ogilin the j('o]olls desir(' to toke from the .Judgr Advocate 
Gl' IH'1'fl1 those POW('I'5 which he should bc endowed wilh , I t is quito 
obvious 11(' 1'(' in Ihis dl'lllt that they do nol intend him to hl1v{' lhllt. 

Now il w(' Ilr(' go ing 10 he hOI1 C'st, and come right. down the lin e, 
wIH'~'1' c.'o.ngn·ss Sllyft I Illtt ll~{'. fUl1etioll s of th e Ju~lg(' }\ti vOC'fl 1(' G (' ~INnl 
ilr(' Jucil(,llll HlIll nol exccut! \'C', t lwn the ExecutIve should ex('itls lv('ly 
ho ve the pOWN of pnrdon, 

Why put thl'<;(, fUTl(,tio lls on th e Judge Advo('flt l' Gelle1'll1. if you r1n' 
broi ng 10 confin{' tlw powers of (' lelU cney Lo thc Exccuth'c'! Why do it? 

;\1'1'. OUlIfLl,M. W (' gllv(' the UndCl' Secr('ta l'Y of War statutory IlU­
thorilV, 

Oel1C1'a i RI T £ It, Yt'S; I know it. 
;\Ir, D URHAM. Why ~houid wc not. gi\'e sta tu tory authol'ity to the 

J udge Advoca le Gen('rlll? 
G('llel'lll RITFIt. F ille, if he exercises it. independently. Bu t. WhllL I 

um ta lking about. is that little clause: C'ndt'r thc dirl'etion of the 
Undrr S('('r<'lary of Wa r. Whot that. thing mean t. was that. it. just. 
robbed th(' Judge Ad vocate C('lwrItl of bis authorily, ex('{'pL in an od­
visory etl pilei t.y, 

:'>.1 1', D UR IIHI. Jt. is lh l' old idea o f chain of comma nd , 
Oenel'lll HIT£n, Sure; ond wc are going to get rid of that ond mnko 

the ,]udg(' A(I\'o('nle Genel'fll with his co rps independent. of thoL, 
i\lr, D u nU AM. Thilt. is whllt WI.' IU1\'c been lI'ying to do. 
0{'1H'1'Il1 RIT ER. All right., N ow that. brings m e to tile prli tion for 

r('heoring nfll'r tl'io l- Ilnd J will qui t.-to Lbe Judge Ad vo('il.l{' QCIl('ral. 
Now I hud n hond in bringing thnt. llboul, il t. lC'ilst the provisiol)s for 
til(' pl'll('licc in the munun!. 

This drlllt of tlte Lhing has C'nHls('ulnted it. It WfiS intended as a. 
l'f'lief for Ii'll' n('cusNI tlnd now t.hey SI)Y 11(' can fill' 11 petition for newly 
di~('o\'el'('d {'vid('f]('{' 01' fmud upon th e eou rL. 

Why, 1,:\'llI1(,I11I'n, Olllt will bC' just a few Cil SCS. And the gre'o.t. pOwcr 
give n under the 2!i75, of thnt power of the Jufi O'e Advocat e' QC'ne ral to 
rel ie\'{' Oil iH't'USI'd who is in the hoosegow by t~l(' filing of the petition 
within I YC'ilJ', th{'y ha n' just C'lllusctl!oted and tom fiJI to pie('cl:I- by 
pulling it on lH'wly discov('I'ed evidC'nce and frau d on tile cou rt. 

W(,lIthllt is juSI. holding up a chiml'ricallhing thnt in pru ('tico doC's 
IIOt (·xis!. We wont thos(' POW(,I1> thaI, were wl·itten in 2575. And I 
know tltt'I't' 0 1'(' lots of ('as('s where there is not filly such thing ilS lH'wly 
disCQvcr('d ev idence find thl're is not. an" fraud on the cou rt., 

Bllt t lwl't, IUl\ t' bl'(-'11 SUl'I'ounding fll'ets ilnd ('il'CIIlllstllllces 011 lho 
hllulC' lin(', s1I('h liS when tiult kid fin awn)' frOIll lh(' bottle line 01' 
wh(,11 he slug-gN] t il(' sergeant 01' maybe slugged th(' cH pla in. 
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There were mitigating influences there which the Judge Advocate 
General under the 2575 provision bad t.he right to lake cogn izance of. 
Aud tb is dmfL robs him of it Imakc It pica to put it back. 

Thank YOll. 
).1... Bnooh:s. Thank you vcry much, Genoral, for tho vcry fine 

statement. that you have made nnd which has beOIl most int.eresting
to this cQlmnilt('c. 

~Jr. DoyiC' nsks to ask you n (\ucstion. 
Generlll RI 'l'EIl. Yes, 1 1 ... Doy c. 
),11'. D OYLE. Gcncml, the reason T left yOU!' testimony, I had to go 

to anolher subcommittee and tcstify. . 
On yesterday I made the stntement-l om n lnwyer, by tho way, 

at home--
Gencrnl niTER. I know you flre. 
:\1r. DOYLt;. 1 made t h(' stntement thai I fell nt. aJl times the fncts 

should be r(>vicwnbie. .A.1ll 1 in error? 
Genel'lll RI'I'EH. You f11'C not. Listen-can I just take a minute on 

that? Thnt touches me nil on' on this thing. Whcn we set up the 
boards of rcn' i('w in the brnnch on'ice of th(' European theater, we 
were ind('pendl'nt of the command at the ETO. " Te sat as an inde­
pendent judicial tribunnl under the President IlS to miJitnry justice 
matters. 

AU right. Thnt was the firth paragraph of article of war 50X that 
President Hoos('Yelt acted on. And it hnd I)('en overlooked during all 
of the :yenrs. Now, when that \\IlS S('t up thcre' the internal practice 
of that reviewing bORnl or court- we functioned us a circuit court of 
opyeals- was not defmed. 

t was not defined by the staLute. The President defined it in 
setting up th(' court. .As Il consequence we foulld ourseh'es having: to 
develop our owh principle of law. _And I had no place to turn except 
the Ci l'cuit court. of appeals. 

And then' we ran flglliost thnt rule of where ther(' is evidence to 
su pporl.. the verdict. ~Ye 11I\\'0 a11lost our case on that. T hey would 
not go behind it. And time and f1guin, if we would have had the 
righ t-we knew tha.t certnin \\'itnesses must have bcen plain liars 
that. stood the re-to judge the credibility of witnesses a nd weigh the 
e,"idence OUl" results would have been different. 

And by the way, in that automatic appeal under the New York 
Const.itution, 1 belicve, for capital cases, or that. form of automatic 
a.ppeal that thcy havc there,as 1 recall the constitutional provision 
in New York, on capital cases, it specifically gives the court of appeals 
the right to weigh the evidence and judge the crcdibility of \\itllesscs. 

I am mosl.. cmphatic on that. 
Mr. Don.:. Thank .'1'011 very much. 
General R ITER. Now tbis new court thllt.. we nrc setting up-you 

see how that is limited on points of law. Why that is inadequate. 
That cow·t must huve the powcr to go further than the circuit court. 
of a.ppcl1ls. 

:\lr. D On.E. Thank you. 
General RJTEU. Thcre hn."o been too many convictions in Lbo cir­

cuit court of appeals because the Co urt would noL go any further than 
say, "There is evidencc here, t hat is enough." 

•·1fr. BROOKS. GcnCTal, I wouJd like to ask yo u this question, that 
has been askcd me. 

I 
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General RITEIL YC8. 

.Mr. BnooKs. Docs the American Legion advocnt.e the settlng up of 
 


8. separate Judge Advocate General's D epartmen t in the ;.;ro"y Ilnd 
in the Air Force, as you have Ul the Army? 

General RITt:n. The American Legion goes furtber than Ihat. We 
have a. mandate from our . executive committee just recen tly asking 
tbat the functions of the J udgo .\ cl\·oca.te General of the Nary, Air, 
and Army be consolidated into one. ~[l'. Finn is going to prescllt that 
aspect of it. 

::\[1'. BnOOKS.•\11(1 that would be n separato forco? 
General Rl'rElR. Yes. Mr. Finn is going to present th at. 
~1r . BnooKs.•\11Y further qu('slions? Thfl nk YOll very kindly, 

General 
Genel'lll RITER. Thank you "('['y much. 
;\ Ir. BROOKS. i\11'. Fum. 
::\[r. P OST ON. 1 nm the nssocinlc director of the American Legion 

LegislaLivc Commi Ltee. Gellemi Tltylor had to leave to go to ill10thcr 
COlillllittcc mccting. I would li ke tlt this time to introduce ). I r . . Finn 
to you. 

)'1r. B nooKs. Just havc a scat, ~Jr. Finn . We are very happy to 
have you, sil". You baxc a pl"cjlnrcd statement, ).fr. Finn? 

STATEMENT OF IOHN J. FINN ON BEHALF OF THE AMERICAN 
LEGION 

),11'. FI NN. I ha ve a prepared statelnent, sir. 
(The prepared statement" follows:) 

PIIJ:;PAJt£O STATEMEST OF J OH!,; J. Fl!'>'''', Jl'OGE AD\·OCA....:, DISTJt1CT Of' COLUM IHA 
DEP.\U,."'EST Of' TilE AMEllleAN L&CHO:;, COS('EIIN!\'/J 1:1 . B. 2498, Till{ PRO­
POSED 1::;I PO RM CODE OP :\IIL!TARY JUSTICE, ;\IAlle li 8, 1919 

I. IST"1I0UOCTIOS OF WIT;o..'ESS 

T be "itness appears on behalf of thc .\mcrican Lel'ion. 
The witness WI\S graduated from ~orlheastern Univl.'reily, School of Law. lie 

WM admitted to tile ;\Iassachu~etts bar in 192IJ Hnd WM aclively ellgaged in the 
practice of law in the city of Boston from that time ulltil entry iuto the Navy in 
Oetoher of 191 3. His practice was almost entirely devoted to trial and appellate 
work defcnding ncgligence and contract eases for Insumncc companies and others 
with a substantial experience in the defense of criminal cfL.~. 

1:pon entering the t<Cfyice the wiUle~ was oommi.:;l!ioned a lieutenant (junior 
grade) and assigned tn the Office of lhe J udge Advocate General at Washington 
where he served for approximately 33 months in the review of general court 
martial cases. For approximately 3 mouths of that lime he served on the board 
of review set up in the Judge ..\dvocate General's Officc Il{'ur thc end of the war. 
The last 4 months of his service wcre spent as recorder and member of thc Ball!!.n­
tiue Board IiCt lip bv the tben Secretary of the Xavy, ;\Ir. Forrest aI, to review and 
consider re\'ision of the Art icles fOf the Govcrnment of thc Navy, tbe providing 
of officers to perform law dutie" and related matters. 

T he witneS!! also a&;.istedJudge McCuire alld his committee in its inquiries which 
led to the conelUi!ionll set out in tho report. of that committee on, relatively, the 
same subject. 

The witness is a member of the Mas.;1sacilusetts Law Sodety, the American Bar 
i\88OCintion, the Federal Bar of l\laSMcilusctts, the Bsr of the Guited Stales Court 
of Claims and of the United Slales Supreme Court. lie is a member of the 
Beser\"(' Officcrs .\ ssociation of the united States. ne is presently tile judge 
advocate of the District of Columbia Department of the American Legion. 
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II. r.t;~EIl.\I. ('O)I.'.U:ST 

I eXI){'ct to confine my r1'mnrk" to three Illain cate~orie~: ( I) PCr.;(}lIllclooll­
t'("rIl(.'d with IC).:81 duti('~ in Ihr :-ia\')': (2) jurisdiction of Havill ('ourB ; (3) !'edl''' of 
cn~e~-all of Ihi~ in oolllwclion with II, n. 2198, the bill here IInrierdi~cu","ion. 

'I'll(' present bill i~ Uti ndmirnblc ~ I('p forward ill~orar !I ~ mili,ary l\nd lJll\'1I1 
jUlllic.' is concerned. ,\ .~ will be !101N\ in the COmnll'lI1ar,l' of the drtlrt~tl\('l1 of the 
hill. lIIuch that i.~ eontainl:d in the hill is IICW to the Navy nnd reprc.octlt!l inl!lTOVe­
fll('lItll which nHln~' have thOIl~11 1 long ne('c"~8ry Ilud o\'(,1'du('. 1'111.' formal of lh(' 
propo!'('d legislation i.~ uiqu \'ery fine and prE'.<;ents a rendab1(" cohl'r('nl. and 
r('adil~' undcrstandabl(' code which will clIllbl(' Iho>'<.' who are compelled to work 
with it, if pa......'eci. to accomplish their tfl.~ks with ~rentcr u,,~uru]lC(, and dh;natch 
than has been the case in the past. 

Furthermore. the IHlTl>ose of the propo.~cd legi'<lntion ('arrie!' OUi lh(> idea.._ of 
thc Am('rican I ,('~ioll in p\lltin~ into o)lIe code the la" aPI)licahlt' to all the armed 
!«'rviees, 

Xo better illustration of the need for ~ueh a code call 1)(, furni"hcd than the 
(,8."l' of Flli/cd S{O/I'IS e:r rd, Ihr,lIbug \" Cooke, dl'('idNI h," tlw t"nilt'd RtMes 
Supreme Coun Februar," 28, 1919 (1 7 l' . S, Law Wk. 4223). 

I have allached to thi~ ~tah'mCrl\, by wa~' uf an aplX'ndix, 1<1)111(' of the ohjectionll 
which the J..('gion entertl\iw' 10 IIH' pll~.~a~e of the I)ill in il~ pr('~ent form. &)111e 
of these arc in additioll10 tho~e nlt'lIlioned b\" Commander Hit('r. 

:'It.v eomUlent~ rc!t:ardilll{ til(' hill are furniihed frOIll the standpoint of olle who 
h/UI had 10 work with the Arlicle~ for the OOl'ernrnent of thL' Xav.l', "" pre..<eJHly 
COIU;;! it uled, as a reviewin" officer of court-mart ial ('a.~('ii. 

[ am mindful of thc fact that the purpose of our \[ilitary E~lab1islunellt is 
to IX' prepared for war and, if il come;<, to fight it effici{'ntl~' and :<ucc('~.'full,L To 
nccompli~h ;:uch a purp()tjf' the comUlandin~ officer:< IIIm,t have di~eil)lin(' and :l. 
mean~ of enforcinJ!: ordf'r, You ean'l hfwe a debatinK society holdil1!J: forth iu 
battle or when a ~hip i" lIud('r way. 

TIl(' qU('>jtion i~: Can di~cip1il\e he enforced without tlll\'artinl/: jlL~tiee M the 
,\m('rie(1II people have eOIll(' to know the term? It ill believed that Ihi~ can be 
done and that the pr('l'ent bill /{0ClI much further toward accomplishing Ihis ob­
jeclh'e than ha$ be<.>n the en..;oe in the PM!. 

Th(' present Artiele~ for tht' (tol'('rnmenl of the Xa\"y were aciOI)ted, in the main, 
in 1862 (34 1;. S. C., ~ec..~. 1200 et "('(d, Ther(' have Jx,\!l1 mi1l0r chall/{e:< in tIl(' 
l\Tticll'~ since that lillie, hut 1Ione of any si"nificanee. 1'IJ\l~, it ",ill be !'t'Cll that 
the sit\ul.tion is Rub~tantially different than that !)re\'ailill g [n the Arm.\' where 
 
II:rcllt reform~ haye b('{'11 rffected M Idle n..~ 19-18 Public La\\" 759, 80th Cong,). 

The Nav~' hM< not been ~ubjected to the volume of criticism that hru< bt'en the 
lot of the Army for thrC(' rea~on, In the opinion of this witlle~~. Fir:;1, it i~ a 
~rnaller alld more compt\(;1 or/{anization: seeoll(l, becall~e of "maller size i~ could 
])(' more efficieml~' admini~tt'1"('(1 from t he legal standpoint: and, Third, il~ poweN 
to execute, discharge, and dismi~" offenden:, were not a!' broad as th~ granted 
to the AmI)'. 

Th(' American I,('gion iuvit<'fl attention to a rC$Ollition ado/)ted b,l' the Xational 
E~l'('uti\"e C'ommi(tee at it~ m('(.'tinK in Indinnapoli;:, Ind., ;\ ay 3, 4, and 5, 1948, 
Tht' re;K)lution rend~ n.~ follo\\'l'I: 

" " 'hereas, there has beet! df('eted n mer)!;er of the armed scrvice!!j and 
"Where8.", under the ~p;t('m of mi1itar~' law and justice pr('!\('ntl~' exi~'ing !Iond 

Immediately contemplated, there are or will be a Judge Advocate General in cach 
of th(' Army, N'a\·.I', and Air Force: and 

"W hereas, the Americl\l) Legion, in'ere~ted not only in thc economical bul al>lo 
adcquate and capa])l(' o.dnlini~traliOll and disposition of lep:a.l matters, ~eCll no 
reMQn for the maintenance of th ree separate legal >lys tetn~ in the arlllcd forCe;!: 
Now, therefore, be it 
"Re~Qlued, That the Congre~., of the Unitcd State.' berore enacting legislation 

presently pendinp: in bill", pre~ented by the Army revi::ling the ArtielCll of War 
and by the Xa\'y re\'i~in/ilthe Article!! for the Government of the NflV}' be called 
upon to in~tigatc an illvcsti/ilalion of Ihe present system to Ihe end that more 
C(luitable and just di~llO>'ition of COllr\1,martial Cn.~l'S ~ had: thl\t past inj\).~tiees 
in the said system mny be remedied, that the preferential lreatment of offieCll 
of the negular sen'ices ol'er officers in the RcservCf! in the matter of retirement 
benefits may be abolished: that preferential treatment of officel'8 Ol'er enlisted 
personnel in regard to (.'00l't~ martial be al>olishedj 

" T hat the boards for the I'Cview of discharges and di~nlil\Sals set up under the 
01 bill and the boards for the eorre~tion of military record~ for the review of 
discharges and dism issals set Ul) under the OJ bill and the l>oo.rds for the correc­

• 
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lion of military record;; ~et up under the Reorgallizalion Act (Public Law 601, 
7Bth Cong., 8~. 207) be made 10 aCI ill accordance with the will of Congre..'<.~ and 
1 he pcople; and 

"That con~olid!l.lioll of all ]cjotal OfliCC8 of the armed forcc" may be effected 
!lnd in lh(' future be carri('d Ollt under 01lC head ." 

The pO.~ilion of lhe Am('rican I,cllion \Iith regard to contro1 of It'lilal fUllction" 
ill a.dcquat('I~' !ScI out ill the forcgoing f{'"olll\ion. It j" prc.~clllcd here and noll' 
for lh(' con~ideralioll of Congr('s.~. 

11 will be noted that in England th('l"(' has been R m('rgcr of the Air Force and 
Arm," Judge Advocate Gcn('raJ~' offices. A civilian hM l)C('n 1>\lt in char~c. 
DIH" to the reccnt enactment of the l('gi.~lation which effect" Ihi~ change. the 
1..(',II;ion hMO been unable to look into the matter as det'I)I~' Il>! il would like. but 
rder>' COlIgr(';:;.:l and thi~ committee to Ihe London Lt'tter in the AI11('ri('an Bar 
Ah.~odalion Journal, pagc 7S, in the January \tl-l\li.'dilioll. TIlt' follOllinll: .:;tatc­
mCn! al)l)('ar.; thcrein: 

"Thc l)()I;ilioll of the .Iudge Advocatc Gcncral and th(' ot/otanizatioll of hi., 
deparullelil hM Jx.cn under cOIlf<ideration for some time. Th(' Secretary of S(n1e 
for \\'ar. :\Ir. Shinwell. "lal('(] Oil S('pt('rnb('r 21 in tht' lIou,,(' of COmlnOI\;; thaI 
the JudKC Advocate will, in th(' future. be appointed on th~· recommcndation of 
and 1)(, I'('sponl'ible to th(' Lord ('hnncellor, ill."lcad of the RecrC'taril'>l of Statc fot 
War aud Air. The re"l)()n~ihilily for acting or not acting On the Judp;e AdvocaTe 
General'" advice ill pnrticular ca~l'~ will remain with th£' &crctary of State 
concerned, 

"The Judge Ad,'ocate General'!, De]lartment Ilill !)(' rceon~tituted so as 10 
l'cparat(' the function~ of prC'trial advice alld pro~eclltion from fllnctionR of a 
jlldidal character. Th(' former function" will be trall~ferred to directoratC:S in 
Ih(' Departments of the Seerl'taric-; of State [or War and Air. 

"The .Judge Adl"()cllte General will abo cease to be r('>lpon:;ible for thl' collec­
tion of C"idencc Il.gain;;-t. and the pro.."CCution of. war crirninal8. The;;e duties 
will be carried out ill th(' dir<"Ctorflte of Ih(' War Office to which the JudKe Adl'o­
eat(' General's existing milltsry departm('nt has been tran~rerrcd. 

"The r('organization took place 011 October 1. 1948, nnd a ,;;Hltement showing 
what art' now the main functions of the Judge Adl'ocate General has been eireu­
IfLt('d. Ill' is to superintend the administration of military and Air Force law in 
the ,\flll)" and Air Forcf.', reslX'etil"l'ly. illcluding lhl' prol'i~ion of deputies and 
legal staifll with the principal ATIIIY rUld .\ ir Force cOUllllands al)road; prol'idl' 
!\nd appoint judj{e adl'ocat('s Itt trials I>y court8 martial nnd military courts 
lwld ill the Unitcd I(inp;dom and nhrond; revicw I he l>ro('C('dilllo(s of court!! martial 
and of military courts 1U'ld punmant to royal warrant (pri~oner of wnr nnd war 
erilllinnls). illcluding Ihe t(,lIderin/{ of legal a(h'icc Oil eonfirmntioll, rel'i('II·. or 
pel ilioll. I n the el'ent of il~ !)('illp; Iw('('s:;ary to quash the proceedilljtS he wi!] mak" 
r('conll\\endatioru~ 10 th(' appropriat(' Secretary of State or cOlllmand£'r in chief 
with thi~ object. lie will ha\,(' custody of the procl"C<linKs of all eourtlllllartia! and 
military courts, nnd will Ri\'(' ~."istanee to pach Seerptary of Stale in the formula­
tion of any advice it may !)(' IlCCC:I!SfLry to gil'p regarding the proceedin/{>I of CQurt-li 
mRrtial and military courts for the trial of prL'IOIll'tS of war. I n his capacity 
as le~al a<h-iser to the l:)ccretari('8 of Statc for WAr and Air, he wi1lll.dvi:se them on 
g('lIef31 legal questions aifcctinJ!; the Army and Royal Air Forc('." 

The remsinder of the remarks furnish('d herewith arc made without contempla­
lion of this lIuggestion. but arc ba~d upon the code as propolled in II. H. 2498. 

No code call be drawil which wll! (']iminate all abuSl's. You cannot l('gisl31e 
chanl(ci-! in human nature. 

Unlike the Army, the l\"avy has not now, and never hl\.S had, a corps of lawyers. 
Ulltil the recent war it J>OSS<'ssed a "ery small group of officcrs who werc regular 
line officers, but II"ho had been sent to law schools. Some of these men were 
admitted to thc bar of various States, Somc, if 1I0t most, lIel'er WCI'(' admitted 
to all~' bar. Of all the Judge Adl'ocatCll General of tho l\"avy, 110 Illore thlll! 
two, or possibly three, ha"e been lawyers Ildlllitti.'d 10 practice before the bar 
of a State of the l'lIion after taking a bar examination. T his grOIlI) was augmented 
by the usc of a few civilians. 

During the last war this cadre of legally trained offic('rs served mainly in 
combat or at sea and not in legal capacities. :\Iost legll.l billets were filled by 
Reserve officers called for the purpose, or by retired officers who had had some 
legal tmining. 
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After the conclusion of the war and because of the expericnCC$ of lhe war the 
Navy, being cognizant. of lhe \'i1&1 need for the serviCe! of lawycl'tl, accepted 
Ill llny Bcserve lawyer.:! into the Regular Na\·y. 

All these lawyers are now known n.s legal 81>ccialist\l. They are officcl1I of the 
Iinc. Under the prescnt syatcln iL is believed that an officer of lhis classification 
cannot attain to the position of Judge Advocate GCIlera! of tho Navy unless he 
has had experience at sea and in command functions. 

A !ine officer who Cllnnot take command of a ship should not eX j>cct to pro~reB8 
ra])idly or vcry far if he is comp<'ting with officers who have such qualificatioos. 

Hitherto the practice WIU! to !lend officers to sea for a tour of duty after their 
legal t railling. After that tour WIUl completed, they returned to legal duties for 
a tour in that capacitl" This rotating 8ystem, in practice, afforded a man an 
opportunity to do lega work about e,'ery other 3-year period of his career. 

As a re51dt of the present sy~tem , at the start of the la~t war there wall a lIeees­
sity to create the office of the g('ncral counsel of the Office of the Cnder Secretary 
of the Xavy. This Office took over all contract and le/otnl procurenwnt functions 
of the Judge Advocate General'e office, This Office ~tjJ1 funclions, In effect, it 
el"l'ates two offices to carryon the legal work of the Na,·y. Junification for 
creation of the Office of the Ceneral Counsel and its continuance lies in the fact 
thnt sufficicntl~· able and qualified law~'ers have not OOcn and I\l>paren!ly are lIOt 
now available in the Office of the Judge Advocate Genero.l to carryon the legal
busilless of the Navy, 

In the highly complex field of law it is the belief of Lhia witlle1!8 that only one 
who devotes his full time to the law CRn hope to compcl.(l on an e(IUal basis with 
other legal practitioners, 

The system prescntly in vOlSue is not changed in lhe proposed code. Ap­
parentiy it is anticipated that It will be continued. It is ClLrnesUy hoped that 
the Congress will set up in the Navy a system similnr to the JAG Corps in the 
Arnn-. Such a 8vstem at least in~ure8 that lal\'\'ers will do lawvcrs ' work. It 
will llave the further advantagc of cnablinp; la\\")'ers, to some e:l;U!nt. to be pro­
moted on their ability 11.8 lawyers, They will work IlS lawyers at all Urnes during 
their naval career and thus fumish the Navy with a type of lawyer qualified to 
cope with those outside the scrvice and with whom they must deal in carrying out 
their naval duties. 

Such a system will have the further advant.age, in time, of placing all the legal 
activities of the Nav~' under olle h1!ad. instead of two, as is now the case. There 
wi!! be no divided TCsponsibility, and in all probability great economies can , 
be (>fTected as weUl\s greater elJiciency promoted. 

The big business in which the Navy is engl\ged requires the I\equisition and use 
of the best legal brain!! available. Unless POIlSe..QOIOrs of such qua!itiell can hOI)(l 
to ri,:re to the top, there is no incentive offered them to enter or remain in the 
Navy. 

IV. n ' Rls nICTIO),' 

The American Le$ion calls atlention to the expanded juri~diclion conferred 
upon military courts m lhe proposed code. It may be that Buch i~ nece!lSiLry. If 
atomic warfare comc~, there i~ thc distinct porbability that within a few hours 
after the commencement of h05tilitic.'1, nil activities in America would be subject 
to martial or JUilitary law. All people would then become lIubject. to the proposed 
or a Similar code. At lea~t military commissions would take the place of civil 
courts, 

There has been of late a secmingly increasing inclination to widen the jurisdic­
tion of military nuthorit,v, In the pn~t, Congre!l<l hnll 1.{"nlou~ly guarded the 
di~tinClion between the civilian and the military indicated 8!< ellscntilll by the 
writeTt! of the Constitution. 

TIl(' military has nOL al",l\,v~ bCf'n content to remain within constitutional or 
!<tat\ltor~' limitll in thi~ rcp:ard . Witness the cases of DUll t (ln v. Kah(lnamoku 
(327 U. S. 30-1) ; Unil ed "fait. u rtllhr,hberg v. Cooke (17 P. S. Law WT<. 4223) 
RothoroJlgh v. Ro~u/l ( 150 P. 2d SOil), 

The Alllcriclln J.eQ;ion iii IX'rtaln that the majority of thO'IC in the military and 
na\"111 scnice intellrl to carry out the ir a,.'lSigned ta.sk~ with th(' \merican spirit in 
mind and within limits impo:<e<l bv SIatlne and the Constitution, However, 
wherev('r lin authority i~ Itrant('d, thi-r(' will always be ~ome who will take IId"IUI­
ta.ge thereof and abuse it; some through ignorance, and a smaller nnmber throngh
arbitrarv willfulness. 

With 'this in mind, it [II the po~ition of the Legion that the proposals in 11. R 
241)S in rco;ard to juri~dictlon should undergo the close scruti ny of all concerned 
u.eforo passage, • 
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It may be that witil its better faciliues for obtaining mforrnalloll, beCfl.U~ of 
world conditions. and pol:!><iblc defccl~ In the present. codes, the COUl;rcl'Il! ,\ill 
belil',"e it proper to enlarge the jurisdiction II.:S propo,ed or coufl'r it to a Srcater 
extent. 

In order to provide for tern l)Ora,ry "ilulltion~, Blld 10 correct the prCRl'nt codes, 
hO\lever, we should not surrender ~o lIluch of our Iibcrtic~ that our form of go,'ern­
mera Jlllly or will be CI1(bll~crcd. 

If COIIJj,re~~, in ilS Wh:lUQlll, dccid('~ iL is Ilcccs>;ary to widell jurisdiction, it i~ 
bt·!illvcd thl\l pTofc:;>;ionalty trained 1Il"Y('r8 should ndllliubtcr 111<.> cod<'_ TI,crc 
Is an almost Hlal neccasily to \"O\,idc Bn sdc<luatc and foolproof ",\'"tem of rCI'iew. 
If jurillcliction is to be cnlarg('(, i1 behoove8 liS to cnlare,e the po\\(' rlll)f tht." ooard" 
that are to re\'iew the aetious of militan' courlS and not :!O to circum~cribe the 
aetidti"" of ..uch boards that they Ilr(> or Cl\ll he rend('red impotl'ut in lime of 
cml'rgene,v or hl.stcda. 

V, HEIIEW 

The revil'w procPdure!\ in Ihe oropo..ed bill lire n lour.{adnwce. It II ill be lIotcd 
from the eClIllllCIlU of tilt, drafl~nH'n that 1ll1!.U\' of Ihe I)fOeedurl'~!:oN up in Ihis 
""I){"ct art' eUlirel\' new Lo thl' :'>Ian', ' 

"he j\rticles for the GovernmeUt 'of (hp Xl!.vy make no l)Tfl\'i~ioll for hoard" of 
eview. Laic in World War 11 I here wa~ "et UI) in the Office of the Jml)l;l' .\(h·ocatl.' 

General olle such board. [1:1 fllnelioll~ was to review such case~. \Iilh a fell" I'xcep· 
tioM, which the officer£' charged with the dut,v of pritllM)" review in said Office 
were convilleed should be aet asidl'. ~aid board rarely lltu\llied II. (,fiSC which had 
be<>n pru<.~ed as legal. 

Whcn court,..martial cases arrived in Ihe Offiee of the Judge Advocate General, 
each was read by a single officer. If he pe&;ed it, the CBoSe w/l.IIlI('nt to the Bureau 
of Pel1!onnel for actioll 011 the sentence. No ot her legal re\"iew \\"Il! had. On the 
other hand, should such oHicer detcrmine the coII\'iction wfl.3 iml)roper and seek 
to Ii'Ct it aside, the C3..«e was then reviewed by each of his IIUIK'riors. If any IJUpcrior 
disagreed, the CMe was p8l!.SCd All legal-lSOmetimes, when l>&!:;Cd by all intermedi­
ate superior of the first officer, the J udge Advocate General nc\'er saw the case. 
What officcr whose fitnCl:>.~ reports were to be marked b~' the intermediate officer 
would have the temerity to !to o\'cr his head and nppeal t.o the Judge Advocnte 
General? 

Under the system then, and even now, in vogue the officer who found or finds 
e rro TS of law in a Ilumber of cascs caused and ('auses a slow-down in the work 
turned out. A commanding otJiCN, nnxious to make II record for production, is 
not fulh' Appreciativc of the work of onll who, because of his belief thAI legal vio­
lations have occurred, insi:ll:'l on writing an opinion. Such a reviewing officer, 
who in pri\'ate life migllt be collunendC'd for his mcticulou~ care and devotion to 
duty, might not t"Ci!Ci\'c fI1I sati"factor~' a fitness report a.~ one who, because of 
lazines..., lIegligence, or ignorance, Pa.&\('l1 a case without writing an opinion. 

In lhi! connection it is believed that some figures which are to be found ill the 
minority report of the Ballantine Board appointed b~' the Secretary of the Ntl.\'y, 
which repor~ to the Secretary of the Xa\'y on April 2-1, 1940, will be of interest 
to the COIlUllIttce. 

Figurt, 
I n fiscal year 19-15, 27,86lgenero.l courti!-martial cas<:~ wcre received in the 

Office of the Jud~c Advocate Gencrnl of the Navy. Only GO of the:;e C!\:jes were 
Bet aside in toto {0.21 pcrccntl by that Ollice. Sixty.nine more were ~L aside in 
toto by COIl\'enillg authorities (0,24 percent). Thlls, ill the entire Nav~', 129 cases, 
or 0.'1 perccnt, of gcneral courtll-martial trials were set ru;ide in tOto. The total 
number of cases resulting in acquittals, revcr;;ais, nollu prosequi~, /loud in which 
pleas in bar were 8ust!l.ined, werc 682, or 2 percent. 

The annual report of the Dircetor of the Administrative Office or United States 
Courts for 1945 uuder the report of thc Judicia! Conference of Senior Circuit 
Judf(es iurlicat.cs that "1,6.')3 dcfendant.S were indicted ill the year 1913. or these 
34,117 were convicted, and 7,536, or 18 pcrcent, were not convicted. Of this 
7.536, 6,309 were dismissed and 1,11)7 acquitted. The samc report shows that 
in I!.ppeals in criminal C8SC$I in Federal courts, 18.6 pcr~nt of the con\'ictiOlls 
considered in 1945 were reversed. 

In short, these figures show that na\'al courts, composed of legally inexperienced 
personnel, in considcring cases handlcd by men also gcnerAlly incxprrienced or 
improperly chosen for their duties, frced only 1.9 percent of the accused brought 
before them, as compared to the 18 per('ent ill Federal courts, presided O\'cr by 
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Ji(ctimc judge!! con~idering case! presented by profcs;;ionnl 1a\\'$'('r:l, a ratio of 
10 to 1. 

III 1'("\.(('\\"'\ by convcniuj[ authorities and the JAG office, 0.'1 lX'rcenL of Il:cncraJ 
CQLlrt!l-martial C/\&ell were !'e\ asiele in ioto. This must be COlltrastcd with the 
18.6 percr>1It of CIL.«es !let MidI' b.l· the Federal COUrl'I, Ito ratio of 46', to I. If we 
:l.SSUIlW fOI the Sl\k~ of 8rjtlLm('llt that 90 precent of the XR\'\' CIL.,!(,S were either 
plc!l.:S of guilty or ca.~ where an appeal ordinarily would not be taken, and u~c 
only the remaining 10 p<'fccnt. 011 the bagi~ of review we find the flUio ill atill 
41' to I. 

Todav the ~itutUion 1111.>< iX'e1l --omewhat improved by the u~c of "1)lUl('I~" for 
the re'-I('\\' of ('('rlain ca.~e:<. The plln('l~. howe,'cr, are far rClllo\'('d from the 
Judp:c Adw)('alc G('tlcral, and tht;> pOl'~ibility of one man Ol'('rrulinl( th(' work and 
"iew.. of ~('\"l'ral IItill Tl'mains. Their u~e ha,~ no !I.'ea.l ~anl'tion in that th('\' are 
not rCfluirc(] b" law and ('ould be aholi~hed if a ./udl!;c A(h'ocate General d('~iTed 
to lakl:' 8u('h a(,tioll, 

8\1£"1\ n !ly~tl.'!ll !lholLld not esi~t anci an allcmpt iii Illl!.(\r to elimiuate it lw the 
propoHed ('odl:'. 

It i~ the hl:'li('( of the American Legion that the danl/:l'!':l l)re~entll' !lne! formerlr 
(''l:i~tilll!: hav(' not Il{'{'n df('('til'l'ly pn'I'('nted in H. H. 2~9~. T he po"~ihility that. 
in time of ('merl'enpl', or mUll power ghortaj!:e~, real or illlll.gin('(i, the fOTllll'r prll.{'­
til'(';I will bl' r('{'!<tnblbhee! ...hould be dfcelualll' barl'("d. 

Fornl('T ('hief .JIL~ti(·e Rnd P l"('>!ident Taft C)fll'e said when dis('I1~~inp: dl'ilian 
('Ollrl,,: " 11 ill not 0111~' important that justice 1)(' done; it i>l ('{[ually inlportant. 
thllt Ih(' public l>eli('I'(' that jUlllicf> i~ being done." . 

The ll{'ople in Atlwri('(L have tll(' id('lI. thst the :'.1i!i1ll.TI' E~lablishmenH arc ('Oll­
trolled )\, ('jvilinn.... T hl' C'ommand('r in ('hief and thl' hl'ad~ of our defen>:i£'. 
milillH\' I!.nd naval departlJl<'nt!', an' ('h·llia1\". When our .\'oulll i~ draft(>d inlO 
tIl<' I'oI'rvie(', il iii a hoarrl ('on~i~ti!llif of (,jviliang whirh delcrmi!u~~ thl' fact. 

1I0w('\('f, in ruw~ of tllo~(' who life! into trouble in thl' srm{'d .:;(' r \'iel'~, there i!l 
 
no l'ffective tivilis11 {'ontrol O\·cr the type of rclc-a.~(' the I!.lll.'~ed \\Tollll,-docr 
 
rec('i\'c~,

A man 1118\' rel'l'h'l' nn admini~trative, had-rondu('t, or di~honorabl(' di~('harll:e, 
11 i~ tIl(' 1)('lic( of the Am('rif'an I.(',,[on that all "\lch !;('\"('r!llltl'~ frOIll the ..ervire 
should nOI 1)(' ('ff('('t('d until a board of l'1\·ilisn" ha.~ pa~>'{'d upon thl'm. 

:<'Iall.\· military 111('11 hal·1.' no ton('eption of the effN'1 of one of thl'~(, di~char~c-;o. 
Th(' witn('~~ ha~ hl'ard a ml!.rin{' eololl('1 ~tate that a had-('olldu('1 dill('harg(' w/L't 
110 mol'(" >'('riou!! thall would b<' the (,fl.."C if s ho\· afler workinl!: for SOIl1(' time for 
all "1111)101'('(, wa~ rcfU:<f'd a INtl'r of N'COIllUlendation ul)OlI \('A\'illl/: hi~ jol), 

\\"(' know ~Ileh i~ not !II(' (,R..~('. :'.IAny hoy" lIa\·e I)("('n cI('niNI th(' Ol>!)Ortunity 
to p:o 10 ~('hool, find ('mploYllll'llt and clljoy life tl." olh"'", do for an indi~r"'tioll 
('omUlilled in th(' militar\" or nal'al ~n'iee, a.s n. r<'.~1I1t of whid\ thl'r reeeil'{'(1 
di~('harp:l'~ Olh('r than honorahl<' or undcr honorablf> eoudition~. 

r.cuern.lh' in !'i\'ilian life, wh('/\ onl' hR..~ been ('ol\\'i('t('(1 snd ~er\'e~ hi!' ~('ntl.'n('e, 
hl' ha . .!! I)('('n dN'ml'd to hAW paid hi~ debt to "oeil'l\". Thl.' ~tiluna of a had­
('omlu('l, or dillhonOtllbl(', snd saml' t.\·I>C~ of admini~lrali\'e di-.('har(tt: follow~ a 
boy throlL~h llfe. Sud1 di"rhar~(''', etc., should only be gil'l'll if 1hor(lUjlhly 
de~(,rI·('(1. . 

A rel' il'w t)I,' Illl oil1cer who~c promotion, even career, del)('nd~ upon hi~ relalion.~ 
to and with li~ M11>erior office1'!:l cannOI, in the nature of thinWl, b<> that type of 
impartial r{wil'w which should he affordcd to 1nnintain the eonfidrncc of the 
Aml'riean p£'o])l£' that wh('n thei r bOYR are drafted or other\\'i~e enter into mililary 
or navlIl ~erl'ice. th('.\' will get. a fair deal. 

When a cafle A"d!l 10 the review stage the ql1l'slion of the deterrent effcct of the 
:<ent('llce IIpon Ihem, tcmpted to commit the same act" an(\ the con~cqu('nt lIifl 
and o.~~i,"hlncl' to the mai ntC'nancc of di~cipline, is absent. Generally, at Ica..qt 
insofar R.'Ith(' :-Ia\'Y was COllcl.'rned in the ls"t war, the revipl\' tak('s I,lace month" 
dtN t h(' ('ondu~ion of thl' trial, and the shipmates oT the offender la'·e shipped 
Ollt or arc fnt rC'rnol'l'd from the place where the offense look place, 

Th\!" it Cflllnot I>c ~ul'ce~~fu lly am\ convincingly Argucd that a proper civilian 
review would hlludculr thl' command in enforcing discipline. 

'Iy cOlllmell\.~, in the appendix below, relative to the proposed arti('le 67, arc 
applicable here. 

Re\'iew by such a ~rOUI> would have a deterrent effect all somc commanders. 
If it is contcmptated that wider juri~dictiol1 is to be granted to the armed S£'rviceil, 
thc power and authority of this council intended to be 8et UI) should be sub­
~tantially broadened from that given it in the proposed code. 

• 
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\'1. API'ESI)llC 

Dil\eul\~ion here will be confined, in the main, 10 mauer.! not touched ul>on in 
the statement made by Commander Hiler. An attempt will be madt' to discut'll 
thl' wJ,rious art ieles in their numerical order and as they appear in the proposed 
code. 

Articlo 11, section I, indicl\te~ that per;;ons arc subject to the code who arc 
called, ('te., "t- .. • to duty in or for training in, the armed forcc~, from the 
datc~ they are required by the terms of the call, draft, or order to obey the 
!l8mCj • • .," 

In!>tcad of mnkinll; this code con~blcnt with section 12 of Public Law 759, it. is 
believed this section nullified tho taller act. 

It i~ 1I0t believed lhat, until n 1)('N;()n i8 actuallr sworn into tho armed forces, a 
military court should hSI"c any juri~ictioo ol'cr him for offense!! which it is 
belie\'ed lhi~ clause i!l attempting to anticipatc and prol'ide for. Until a person 
is actually inducted iuto thc armed for<:e~, hc remains a cj"ilian, aud hI' '<hould be 
!riNt, if h('" hn..~ committed an offenII('", h.v civilian courts. During the l>asl \\"ar, the 
ch'U court~ handled thi" IylX' of situation ade<lItately. 

Article II. section 3, providC3 that H.C'lefVe personncl \\"ho arc voluntarily 011 
inactivc duty trainin~, authorized by written orders arc to be sul)jeeL to the codc. 

WithouL further unplclIlcntation and clarificaLion it is believed that this 
Mclioll us worded is far too broad to accomplish wha~ is appar('"ntl.\' i1) the mind 
of the <!raftBman. T hcre i~ 110 {Iu('stion but what pCN;OIl~ in the H('~ervo who arc 
lIsing expensive e(luipment of th(' artllcd forces should be 8ubject to such a code 
for otrensC3 ari~ing OIiL of the lise of, or while they are lI~il1U;. the !'flid e(luipment. 
A/J written. Lhc clause 9.lIolI"s too great latitude and creatCl' too milch uueertainty 
1.0 	be allowed to stand. 

"'-rtide II. sections II aud 12, indicate additional person~, UlOOlly eil·j]jans. 
who arc to be held subject to the code. 

It is realized that ]>re~entl.\' the arm('(1 forcC3 luwe the po\\er to court llIartial 
some of these indil·iduaL'l. It isthl' [>O!<ition of the American U>lI:ion that broad­
ening the jurisdiction to tfY cil"ilian~. as ill attempted here, should bc "ery charily 
extcnded. If the Congre">1 bclie\'e~ that the armed forc('!l 8hould bt> allowed to 
try the:;(' people undcr such a cod ... the AmcriC9.n Legion would 1101 raise too 
IItrcnuous an objection. We b('!iel'(:. however. that. any lIuch t ight should be 
clo~c1y restricted and circum~p.ccUy granted. 

Articlc III (a). Juri~dietion to Iry certain 1.>Cn;onncl: 
"Heserl"e personnel of the arilled forces who arc charl/:ed wi!h hn\inl/: cormnit.led. 

whil(' in a status ill which Che~' nr(' ~ubj('et to this code. any Ofrt;l1~e agllin~t this 
code mny be retained in such Mt.o.tll~ or, whe-tiler or nOL such stlltu!! hn..~ terlnilutted. 
placed in an acjjl"Muty ~tatus for di~eiplinll.r.v action. without their COnscnt. 
but not for II longcr l)Criod of time than mil." be required for >iuch action." 

It is tmggested that this section "hould have a ddiuite tirue linrit inscrted for 
the rea!iOli that. a.~ drawn. it crl'atl'~ the l)()J;.:;ibilily of pen;on~ being confined 
withoU! trial for !Sub._tamial j"Il'riods of time. 

"Article 1\' (b) . If the Pr<'~idenl fail~ 10 convene a !l:enersl court martial within 
G months from the presentation of an apl)lication for trial und('r thi:; articlc, the 
Secretary of the Department !!hall flub~titute for the di~lni,,~al ordered by the 
PrC!lidellt a form of discharjZe aU! horized fot admin 1..;1 ral i\('" i~"uallc(,"." 

This !!Cction as written pro\id('"~ to !l:reat Int~lUde and should bc furni~hed with 
additional safeguards in order that. if a court martiat I:! a.~ked (or, it cnn be had. 
As written, 8hould the application become lo~t or pig:conholed and l1('ver rcach 
the Prc.<:ident within th('" t"llIollth peliod allowed, the ~cf\'ice involl"ed could 
adlllini~ttati\'cJ.\· discharge th(' otlicer. 

In gcneral, with re~ l)Cc t to all di~"d:!<'al~ nOL oilly \\lth rejZard to officers. but 
al~o as to enlisted men, it is the I>o"il ion of the American I.egion that at the very 
lea.o;t, if there is nece:;:~ity to admini~tr9.tively discharge and a man is to bc dis­
charged adllliniSlratil'el~', he !lhould bc gil"en a hearing Jx>fore some board set UI) 
(or the Imrl>O!lC. We have not been flLftli.~hcd with figuTCIi. but complaints which 
hav ... collie to our attenlion indicat(' Ihat literally thou;:,ands of pel':!ons receil'ed 
administrative discharge!:l ffom the arllled forces during the l/llj:t "ar. ~ I any 
of lhese alle,w;e<l1y received no hearing before sny type of trihunal, board, or court. 

I t is not believed that many officeI'>! hal"e a true conception of \\hat ultimate 
effect thi~ type of severance from Ihe armed scrvicell has upon the future of the 
!,enron dismissed. Any severance from the service, other thall an hOllorable dis­
char/l;c or ,.imilar action, has deprived boys of the opportunity to go to college, 
to obtain employment, aud generally has created s.ituation~ "'hieh, in mu.lI)" in­
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SlaIlCC". have been gr()N<I~' unfair. CcrtainJ~' such p~ur(' b not in acoord with 
Arne" ean principle..; of jU~licc. 

Article 15 (b) provides thnt the Secretary of a department may, b\' regulation
limit the powen; granted under this /lection generally. • , 

Section (e) l>ro~'idcs Ihal tJ,u:' Secretary of the Department ma,", by regulation, 
!<JXlcifically prescribe I he PUIlU,dllnents authorized by 1 he Ij('ct ion. 

I t, il< bPlievcd lhaL lh(' power.. find punishments should 1)(' l'IUbj{'CllO the re~ulli­
lion of the Pre;,ident or at ICMt the Secrelarv of Kational D('f('IlI;C, One of tl\l' 
com]>lainl!l leveled at till.' arlll(,c\ ~('n'iees wa.'l· the wide di~parity In p\lni~hmen l jl:, 
even in different comllland!; of Ihe same service. Pa.'<SIlp:(' of Ihe;o;e !l('clion" will 
not remedy, but certain!)' create additional ba~i8 for coml)laint. If the !>OI\"{'T'I! 
and punishments indicaled in Ihis arlicle emanate from olle lIOurce, @lIch action 
will in!:<uf'C uniformity of punishment for the same type of offen!'C and a uniform 
exercise of powers throughout till,' armed services, 

Article 15 (d) providcg for an appeal through proper chann("ll', but iudicale!llhe 
pel'!\OlI ma~' be required to !;(Of\(' t h(' punj"hment adjudll,ed in the meantime. III 
pra('tice, it i~ beJic,·ed that thi,. flection will prove to be Il. nullit~·. Possibly it 
will fler\'e to clear Ih(" r<>cord of an individual, however. 

Articles 22 through 29 di~cu;<.S t he appointment and compollilion of COllrll'! 
martial. 

It i~ greatly fear<>d lhat Ih(' matter which haa callscd the ttTeatest anlount of 
discuSilion since the close of the laat war; namel,v, control by command over the 
(unc.ionl'! of the courtl'!, hall not IJCCn r('medicd h,v the propo!«!d !>I,ction!', Thi~ 
aspect is e mphasized by article 27, wherein it h. provided that for each gCllcral 
and I'pecial court martial the oonvcnill~ authority shallapl)()i!H trial and defcnftC 
t-ouu!!('!, ete. It is impO!j.~ible for me to conceive that a pen;on repre"Cnted by 
de.'lignatt'd counsel, from the "taft' of tin,' command which hM dct('Tmined he j~ to 
be tried. will he felt to have n:"ccived the vigorous d('fcl1~ which the American 
sy~tem has indicated one can eXI)(,C1 in our courUo. El'en if the poel'SOn is mOM 
vigorously defended, ~ueh a IICI-up is su~pected and. e"en under the 1I10~t en­
lightened administration. if 8 conviction ensue'"-, critici~nl will alwa,,~ follow. 

The question of availability exi1;ts. See commellt under article 38 on this point. 
Article 29 provides for al~nl and additional membel'!l. The proced\lf('S !'I\ig­

gesled in paragraphs (b) ami (e) of said llrticl{", for aj>jlOinlment of additional 
members aftcr the abscnce of ('{'rlatn nl{'mbcrs is not conducive to confidt'uce that 
the conviction, if any, handed down by such a court would I){' correct. It is Ihe 
p08ition of the American l.cll;ion that once tria! hal! s tnrted l)('for(' a court, if, for 
any r('aaon, lAblwncc!< lAlllonl; the lrIt'mbership accrue, the r(,lllaininjt melllbe.J'!l of 
tho court should proef'cd to a findinl;. Provision call al\\'ay~ 1)(' made in regard 
10 general COur"i mart[al for having sufficieut meml:.eJ'!lll.ppoint{'d 10 the court to 
take care of th(' po6l!ibility that a m('mber may no. be ahle to fulfill his duties. 

Article 34 (b) reads M follow": 
" If the charges or specifications ar<> not formally correct or do 1I0t conform 10 

the substance of the e\'[dence contained in the report of the invc!<til1atiulI; officer, 
tormal correction.., aud such ehanges in thc char![es and 1!})Ccifi cations as are 
n('('ded to make them conform to the el'id('nce Illay be made, ' 

Witho\lt additional {'Iarifical ion t his clause as it stands is objectiouable. If the 
intent is to allow changeI'! in thc charges and ~pecifieatiolls if clerical and typo­
graphical errQT!3 appear, the~ would be no objection to thi~ 6CClion, ('"cept that it 
probably would be. simpler to Klate that that type of error is C01l1ellll)!alcd and is 
to be corrected. However, when power is given as it apparently is hc~in to makc 
changcs in the chargcs a nd specifica'ions 10 make them conform.o the cvidence, 
it is felt t ha t such jlOwer in the hands of unscrupulous persons can \(·ad to great 
ahuS(!s and ccrtaillly it is I\ot l:.e]icvcd that the CQlnmittl'l' would authorize a law 
of this nature. Placing eurbs on thiS/)Qwcr in a mallual is not a sufficicnt gllar­
antee against abuscs. The curbs shou d be !'pecifically 8(>t out in the code. 

Article 37, which deal~ with unlawfull,\· inflllencin~ the action of .he court, ha.~ 
I)('CII dcalt with at length by Commander Rit-l'r . 1n addition to the C()mment 
made bv him wilh which this witneM a!(TCCI!, it is noted that 110 l:.enalty for ,·iola­
t ion of this article is liN Ollt ill til{> artiele itself, The no\(>,~ indie""e I hat articlc 98 
makes violation an off('u!;('. It probably would be more effecth-e 10 indiea, ... in 
the article itself that it i ~ all offense. 

In articlc 38 (b) it L~ provided that an accused shall have Ihe riltht to be repre ­
!!('ntcd ill his defense among oth('~ by militar~· counscl of his own selection if 
rcru!onablya\'ailable, 

The provision of relli<onable availability haa been the calise of most of the 
criticism which has come to the attention of this witnclSS with relation to the 
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furnishing of counsel, by the comluaud, to a defendant. If counsel hM bL'e1l reason­
ably succcllSful in dcfelldil1~ culprit"d his availability C('a.-;e~ Of, in l!()me instances, 
he haa been made what i" in thi~ eo e called trial eO\II1"CI, alld thus ob\'iou,~Jv has 
been unavailable to defend cases. It is believed that sottle effort should be inade 
if humanly possible to r('nlO\'C thili rc~lrictiOI1, not only in respect to this section, 
hut wherever it appears in other 6Cctions and /\rticll's of the cudI'. 

Article 43 deals with the staLute of limitations. Section (f) (3). if it is intended 
10 be cunfin<;d to mili t ary p<'rsonnel in its application, is probabJ\' proper; but if 
it is illtcndcd by this means LO ('ninrgc I he jurisdiction \0 make ci l'ili8nl\ rC" 'lQn~ibJe 
or 10 acquire juri:diclion on'r them. i~ is not belie\'ed that the scction h8S any 
plncc in a militar)' code of t hill nature. 

Article 44 (d) deals ",ith former jeopardy. In addition to what ha>l been said 
by Commandcr Rilcr, Ihe qUC!;tiOll ariscs 8S to wbat happens if a finding of "not 
.Rullly" is entered. The articlc, as writ ten, deals only wit 11 findingtl of jl.:uilty. In 
the opinion of this witncl'<i, this IICction, after the first. iIC.nicolon in line 23, on 
pal{c 37, should be stricken. 

Article 48 deals with contempt, While it iii believed that a court of the type 
indicated or a commi8sion !S.hould have the poller to pUllish military \>ersollnel 
guilty of con tempts, this seclion is 80 broad that it gives latitude for a )Usc. If 
counsel who is a ch'ilian apl>ears before such court or conllni~ion, he can srbitrar­
il,v hI' held in contempt. t iii beliel'cd thnt a more satisfActory section. at least 
ill rc!(ard to civilians, could be drawn if cert.ificaUOll \1118 made by the military 
court to a United States attorney as is provided ill article 47 (3), (b), and (c), 
It Ahould be noted that 1I1e ]Hoposed A. G. K. article 35 makes ~ueh a provision. 

Article 4\) deals with the use of depositions. It seems to the Lell;ioll that this 
section 1000e~ sight of the ancient right ",fforded in English find American justice of 
the right of coufrontation of flit accuscd by his accusers. 

h i~ believed that 110 greater latitude lI'ith regard to the use of depositions 
Jlhoilid be allo\\ed in the proposed code than is presently allo\\ed under the rules 
of criminal procedure 1)fC8Cntly in efTect in the United St.atCii courts. 

In thia conncction, in the l)r~nI naval practice, a l)rovision exists for the use 
of dcpositions, but, if u8C(\, the gentellce given is nOt to exceed one year. 10 
practice in the Navy during the war, jf a man was charged with three offen._, 
the Kavy felt that it was justified in using depositions and inllelltencillg, and ap­
proving a scntem.:e, ill such a C8l<e for the te rm of 3 years. 

It seellls that the military services were able to get along from their inception
until comparatively recent tilrlCli without the lise of depOliitiol1s to cOI1\' iet 
all<.'ged guilty parties. In theso daye of airplalle and other ZIleallS of rapid trnllS­
])()rtatiou, the nocc-'I8ity for the use of depositions seems to be leMS apparent than 
ever. 

Article 52 deals with the number of votes required [or a ooll\'ic!ion under 
various circumstance!', In cach instance but 0111.', there is a qualification indica­
tive of the fact that the required number of votes is to be determined ba;;cd upon 
the number of members present at the tirne the vote is taken. I t is not believed 
that t hii:! qualification is nece9Fary. It is the position of the American Legion that 
sllthe )>ersOIiS who sat upon the court IIhould be present stlhe time of lhe vote, 
Such requirement will eliminate any possibility of critici.slll, 

Article 62 (a) is not belicved to be prOI>er. Generally speaking, whell the 
charges lllo)ainst the defendant have been dismis.:;cd ill a criminal trial, such 
actioll is tantamount to an l~cquittal and, ill most jurisdic~iol1s, a retrial ca,nllot 
be had. T his section, as ,,"ritten. allow!! the convening authority twO bites or 
more of the apple and leaves wide latitude for abuse. Seelion (b) under ~aid 
article aleo leaves rOOnl for abuAes in the way of "doctoring" records and, uule.8S 
safeguards of II. lIubstantialnature can be and arc inserted in this section, it is not 
believed that the power should be granted.

Artklc 63 prO\'ides for rehcariug!! if a couvening authority di~npJlro\'(a the 
finclingM and sentence of a court IJIllrtial. It is assumed that this lI;ivCli a con ­
\'cuing authorit.\' po,,"er to order a rcheariug in a case whcre an acquittal has been 
returned, or that, in a case where a man has been charl!."ed with murder, if a man· 
elaughter con\'i('tioll i_~ ret urned, lifter \'oiciug disapproval the convcning: authority 
can return the record to th(' court. In the code, as wriltell, snd with the control 
that the convening authority has o\'er the courts and thc officei'll thertof, this 
type of scction COUlllellances continuance of the abuse complained of 60 frequent ly 
in thc Jast war to Ihe effect that convening authorities ordered the eonrts to 
find as he desired. It i~ believed thnt, if it is found neces.~ary to ha\'e such a 
pro\'i~ion, section (b) undcr said article could be Illore siml>ly ~ll\ted if it were 
uneQui\'ocably indicated therein that there was to be no rehearing if an acquittal 
re~lI!ted IIpon the first hearing of the charges. 
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Article 66 provides for reviews by boards of review. The Navy has n('ver 
had anything eomparable to this procedure. In section (b) of the article there 
i'l indicated the lypeM of CII--'<l!1i which are to be rdcrred to slIch boards.' It. is 
felt tha~ t.he type of ca.._ /inch boards are to consider should include cases where 
confinement for 1 year is a..~d, so that. ill line 8, on page 53, it should indicate 
that. the eonfillcmcnt. should be .,. • • for I rear or more" rather than " for 
more than 1 year." 
~tioll (e) in I'nid article ha..~ been commented upon at length by Commander 

Hiter. Tlli8 wit II('''~ COilCUrs in his view!'. It is earnestly hoped t hat. the Congrc"'l' 
will not pa.'•.~ /I.IW law which includCll such a ,)rovision. 

Articl!' 67 I>Ct.~ up the Judicial Council and hB..S been cOIl!<idcrcd h\' Commander 
Hiter. This i~ unqu('.~tionably a long ~lep forward and IllII.\' be 'the means or 
eliminating many or the abuse>; and coml>lainl ~ whieh huve piagul'd the Illilitary 
wilh ~rerl'uce to COll rt murtial. It i", bdiel'cd thm the lenu~ of the memb('rs 
of the council ShOll ld 1)(' firmly c"tab\i~hed by ICII;islation, The appointmenlR 
5hould lx: b~' I h(' Pre~idl'nt, by and with the consent of the &-nat('. '1 he l>r()vision 
that Ill(' ml'milcr.! be ndmiu ed 10 praClice before thc Supreme Court of t he United 
Sl!lt(>tllllealll; very little, the rcquir<>men~ for :ldmi"''''ion 10 t hat Court bl'ing solely 
that OIW tiM b('t'U admitted to the bar of the highe"t cou rt of a StUll'. I\ nother 
eriticl~lll i~ that till' t.I'pe of CIUi('~ which the said council is to ~viell' arc, in thc 
opinion of Lhill witncM, too limited. Jt is my firm conviction that if adequate 
civilian review'i~ had of evcry cnRe in which a di~charge. olher Ihan honorabl(' 
or under honorable eondiliolls, or a di-"miR~al from the ."cn'icc. or in c:J-"cs wherl' 
SCll lcnc('s of clNlot!> or of I year or mor... have been nsse~.~ed. ther(' wil! be u. RUb­
fll nntial k~eldnl( in the nllmber of com plaints against the t,'pe of jU~lice afforded 
in mi litary CO llrl ~. I would be tl'ml>ted to go ~o far as to say Ihat flo bOllrd of rhe 
t.ypc indicuted, if e~lablighed with sunicielltly alllple powe!"!', eould fIolmOl't be !!aid 
to elitn inatl' tho nec('!l.~it.~· for any other reform in the court-marlilllsystem. With 
bllfficiel1tly broad l)Owen!, Ihe boards of rel'iew prol"ided for otherwi;tl' in t.his code 
would 1)(' unl1ece~ary.

For these rea:;om; I repeat thaI the provisions. of Ihi~ ~ection pro\'idillg for the 
ca.~CII which arc to be eons.idered by sueh a board are tOO limited. 

Article 09 I>rovidcs for review of ce..->cs olher than thO!lc prc\'ioUl!ly indicated, 
I t merely indiCMCS that lIuch records ~hall be esamined in the Office of the JAG. 
If prc\'ious sections of the proposed code, particularl~' article 66, !!Cetion (b1 are 
pe..."Sed in their present form, the im;lant section creates the l)()I;Ijibility that a 
person not a lawyer would be l)fu;8ing upon a record of cOllviction in which flo 

l;cn tenCe of I year had been IlSSCSIlCd. III the Office of Ihe JAG of the Navy, it has 
tong been the practice to have law IItudenLS rel'icw court-martial records. It is 
believed thaI onty I>CNOIlS t rained in the law and members of the bar IIhould be 
allowed to act in Ihis capacity.

It will be nOted that. only if the findings or sentence arc found ullsu l>iKlrtcd in 
law will records be r<>fe rred to a board of reviell and that, if flO refcrred. there will 
be no further rel'iew by the J udicial Council. These limitations are not. compat­
ible with the l\"1>C of review that l;hould be had. In effeet, if a law 5tudent Lrie.r 
to ~C1 a ce..~e a"ide, then and ollly then will the case be reviewed by t rained lawycn;. 
If the untrained illdll'id ua! (in the sense that he is not a lawycr) P8Sl!CS the case, 
it is 8Sl!umed that there will be 110 further review. 

TIl(' prOl'i~ioll~ of article 70. providlng for appellate counsel, lire satisfactory in 
80 far M GOI'erl1lllent counsel is conccrned. It constitutes a forward step itl olher 
rUS I)Cct~. It is not beliel'ed, however, t.hat the J AG should IIppoint the aPI>cUate 
defenJ:lo e0l1n~('1 under the "yst('1ll contemplated by this code. It would be faircr 
and more consonant with Amcrican l>rinciples if such COUllSe! were appointed by 
the Judicial Council. 

Article 71 I>rol'idea IimitatiollR on the execll tion of sentences estcnding to death 
or involving I\. .II;(-ncrnl or flag ollicer. The proviso with regard to death sentences 
is Inudable. That part relating to general or lIag ofJieen! is a departure from the 
prc.~en t Article~ for the Government of the Kal·Y. Presently no officer may be 
d i.~ lJl i:!Sed frolll the ;len'icc umil his conviction and sentence hIlS been approved 
by the PfCll idelll. This wil lies« seCII 110 refl:>OIl why there should be any departure 
from jlast prac t ice of a re:;triction as indicated. 

Seclioll (b) ofllaid arlicle is also a departure from established practice, at least in 
the Navy. It is a departure which dOl'>! 1I0t seem to be \\arrantt.'<i. Technically. 
section (e) i8 a departure from present N"al'Y practice. :N"ow at least technically, 
the Seeretary of the Kavy must appro\"(- the type of -"entence illdicated herein. A 
danger exists in lhi~ trectiou in Ihe limilation or pro\"i~o that the sentence must be 
s.u..~pcnded, There dOC!! not appear to be any rcal rea:;oll why I\. change from the 
p resent system is warranted. 
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Article 73 hill! been pre\'iously discu.~ed by Commander Riter, \\ilh who€(l 
comments I 8P:1'Ce. 

Articles 74 through 134 list. the punitive articles. :\[8n~' or the puuishmentJ5 
available to II. CO\l~ [iilted in these sections are dra..tic. It is the view of the 
American LClI:ion that 11)(' COIlIl.re>.:i ;;hould spell Ollt the limitation of punishment 
and !'liould not. Ie/we such a serious matter to the caprice or action of II court wh:ch 
man~' time!! lIIay be.' una\\8re of the ~erioll~ne~" of the ofJen~c charl(ccl. 

Article 9-1 indic!l.l.C!I that. a pCn!Oll under certain circum~taT1Cel\ who "creat('!1 
any \'io]cnce or di~tllrbllncc is guilty of mutiny" and i~ liable to be puni~hed by 
death. In the opinion of thi~ willie....". the quoted \\'ords should IX' Hriek('11 from 
thi:~ !>Celion for the reMOn lhat much too wide latitude i~ given under the section 
as wriuen. If a pN)'on became in,·olved in an altercation in II I)ublic strt'Ct, and 
if thb >:'Cction is literally interpreted. he could be held to be a Illutine<'r. 

Article 100 r('fel'» to ·'lurking." This is much too broad a provi~o ill scope and 
punbhmcnt for such /l.n ofT('u>,e. If the section WIl.S mcant to convey "lurking 
and actiu~ /I.l! a 8\).1'," etc., rather than "lurking or actiuI'," elc.• there would be 
110 objection, ant th(' Americau Legion believes thel'{) i~ necessity for ;juch II. 

Bto.tute. 
Article 107, lUI written, should also make provision thlltauy person who I>TCpnl'eS

Of maked or direct!! lhe preparation of n statement of the nature indicated, in 
addition t.o the one who ijigns such II. record. should be punished a.q indicated. 

Article 118, !'ection 3, lUI written, provides too mlleh lalitud(, to be !>u....t<ed as 
writlcll. Ail this \\ilnc_"" bees it, a drunken driver eould IJ.e cOllviet<'d of murder 
under lhis :>cetion. 

Article 1<10 provicl('s for delegation of the President'>:! lIulhorit.y and for lhe 
subdele~ation of such authority. This flection is milch J.oo brond and in practice 
it is feared will regult in delegation of authority, specificalJy invested in illdi­
vidual", ill the cod(' !Ill written, to too great all extent. In the notes furlli~hed by 
the draftsman o.f the bill.. it i~ indic.atec.l that this is a l)fo\"i~ion .of l~w already
exi.:>tent. Such I~ not beheved by thl~ \\·Itne-'<S- to he the ca.<;e ~mce It WII! be noted 
that the rcferellce is contained in title I of Publie Law 750, dealing with selective 
service, whereas the military-law tu;pceLs of tiaid law are incorporated in title II. 

:\lr. BnOOKS. Congress is about to go into session. 
We can continue for a. while, but the lime thnt we cnn continue 

will be' limited due' to the (ac], tlUl_t this conullillec has two bills 
upon thc calencltll' (01' consideration today. 1 just. SUb'g{'St. thilL, wilh 
dcep I'{'grcts. 

:\11'. FINN. If iL plcllS(,s the cOlllmiLtee, 1 do not. intend to rcnd this 
sttl.Lemcnt. BuL I do WRnt. LO make one commenL with I"('(e'rencc to it.. 

On page 10 Rnd II they havc include'd the Rrticle 67 in t.bc proposed 
code. It. should be deleted Rnd it. should not. be (t pRrt. o( my sto.Le­
ment 

i\lr. BnooKs. ]( iL is all righ t. wi th the com1l1ittcf.!, we can nm to, 
we will say, IlbOlit 11 :30. 

:\Ir. J\:';OEIlf:;ON. Alil'ight.. 
:\ lr. BnooKs. And we bet.lcl' phm to adjourn by that lime, as there 

is lUI apP,·op.·intion bill ahead IUld 0111' bills will comc up nex t. . 
]\11'. . FIN K. 1 npprcciale t.he commit.tee's position, excePL the 

difficulty is thaL ] had so ))"limy things to discuss here. 1 IH1.(\ figured 
I might. ha\'(' tI Cull hOllr to do iL and I laid my plans aecordingly. 

i\ir.13HoOKS. "'('\I, we can meet. tomorrow and conclude tomorrow. 
But, of ('ourse . it is not. due to the position of the committee, in (ram· 
i.ng the It'gi.;iative schedule on the floor of the I1ouse. "·c are belpless 
there to ch(ln~e the sit.uo.tion. 

;\Ir. ]~IKN. lunderslalH[ thaI, p('r(ectiy. 
Mr. FINN. Kow on Ihe question that the chairman just asked with 

relation to one Judge Advocate General, at the :\lily meeting of the 
national executive committee aL l ndianapolis there wflS passed a. 
resolution which is contained on page 3 of my statement in its entireLY 
o.nd in that. statement, after preambles and so fOrth indicoting what. 



•

688 


the position of the Legion is with relation to all Ilhll.s('S o f military 
justice, includin .. dischargl's, dismissals, boards or the I"cvicw of 
discharges and dismissals undor" th e G1 bill of rigilLs, and so forlh , 
there is the conclusion that. the Legion is in favor of consolidation of 
nJl lcgnl officers of the llrm('(\ forces imel that it. Ill ll.y be cffecwd and in 
the fut-me canied out. under one head. 

Now I appreciate that., perhaps, is n [unction which is perhaps II. basis 
for additional legislat.ion and perllll.ps it cannot. be considered at. lhis 
time, but I wnnt. to Icnve and I Hunk the Legion WI\llLs me to leave 
with this committee lhe impression that we are slrongly in favor of 
Lha-t procedure. 

'Yo are aU the morc strongly in favor of that procedure because now 
the Navy has no such corps, that is no such system wha.tsoever. 

~[r. ~:LSTON. You contemplate Navy officers trying men in the 
Army, and vice versa? 

~rr. FINN. I camlOt. see Lh aL it. would make mllch difference, sir. 
The offense that is cha['ged would be the same whethcr it, is t.he Army 

or the Navy.
I would say this, frankly: In my statement [ hiLve also l'ererred to 

the London letter to Lhe Amel"icl\o Bar Associo.t.ioo which appears in 
the Januarv issue of the American Bar Association Joul"llil.l, which 
calls aLtenlion to tile present. system in England, where they have 
combined the JAG in the Air Force and the Army. 

They have not as yet. put till" Navy into that system. And T ha.ve 
set. out there insofar os we are at the present able to ilScertain the 
present. system in England with relation to court martini. 

As WBS suggested here yesterday to the committee the Lord ChaH­
cellor o( England now is in charge o( all court-martial functions-a 
civilian head. The judge advocate general is in his office and reports 
to him. 

~·II". D URHAM. That. would cuny out furthor the unification act, 
ccrtfl.inly. 

).[r. FINN. Yes, sir; that is our position in the Legion. 
).Ir. BnoOKs. You nre not recommending that lhe Supreme Court 

be head of the unified Judge Advocate General's Department, are you? 
~rr. Fnm. Ko, sir. And in my comments wilh relation to this 

judicial council, I (eel 1 will touch upon some o( those positions if I 
have time. 

The suggestion here is emanating from me as an offic('r who (or 33 
months reviewed eascs in the Office of the Judge Advocate General­
and I may say thuL J WilS VNY, very well treated in Lhc Office of thc 
,Judge Advocate Genel'ol, bOLh lJY Admiral Uusscll, Admiral Colclough, 
nnd Admiral Gatch , under nil of whom Tserved. 

You eonnot dmw up any code that is g@ingtoeliminaLeabusesond 
YOII ('nnnoL legislate chnnges in huma.n nat-ure. lIowever, as long as 
you have a system such ns you have in the Navy where you ha'·e legal 
omeers or legal specialists as they cal l them, ond no specific corps, yOll 
Ilre always going to be confronted with the fear that officers h~l\-e, that. 
thcir Ilclions Will not meet with the approval of the person who is 
going to mark their fiuless report. 

Now that is the thing whid} permeates this entin' system and which 
is not apparent. on til(' Slll·face. Xo\\' I have seen officers ill rcview 
s('clions who ore mortalll' of mid of their co mmanding ofliccl"s. 

ThilL is 0 system whie} should be elimi nated insofol' as it is practi­
cable. 
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~fr. DtTlHlAM. Onco Innrkcci, thl'Y fifO. never changcd. 
~Ir. F,NN. Corrccl, sir. 
Now the main thillb"S thllt r wanter! to tnlk abollt arc 111('5(', There 

arc lllr('(' things: One is the jurisdiction. Anoth('r is the pCJ'sollllcl 
The third is the reviews. T spf'llk of juris(liction bccllllse J note, find 
I think the committee will note, thaI.. in this bill tbo jurisdiction of 
naval find militnry cOlu'Ls gcnel'nlly iU15 been subslnnllally enlarged. 

Now it is for this committee find for the CongrN\!'t to determine 
whether or not the AmcJ'i('nll people will want thnt sort of thing. 11 
w(' hn.v€' nn atomic Will', which from all inciic!ltions we will have in the 
futme, thcre ,,;U b(' imlllNlinldy decluE'cd mnrtinllnw in this country. 

W(' will bave miJitnry commi!'>!lions acting upon thl' lawyer. And 
bear in mind that yOll ('annot, flS Tsee it, h:'o' l('gi~lntiolJ even under the 
Constitution impose striet.ures within which Ole militnl·Y will confine 
themselves. 

Witn('ss Ihe ('as(' of Duncan against Knhannmoku, whi('h was 
d('cidNI by the Suprelll(, Court of the United Stall'S, whC'r(\ during lhe 
war II\{' Army inc-a1"el'rntecl fI. man who was II. stock brokl'r for alle~ed 
embezzlement. and kept. him in ja.il for 3 yeal·S cven though the Civil 
courts wen~ functioning. Thc Supl'eme Court 'laid thnt thal was 
wrong. 

Witness 01is Hi rshberg case that. was decided only 0. weck or so ago 
wll('rC' a. mnll had bC(,ll hOllora.hl.~ dis('hilrgNI from the Na.yy and had 
subsC'quC'ntly b('el1 bmll~hl hac-k bt:'CfHlse Iw had r('('nlisted and lried 
by a nuyul courts martial. And t.ll(' Suurem(' COliI'I set thut case aside. 

So when you arc dealing: with juri!'ldiction and yo u nr(' going to en­
larg:(' the scope of the juri~die-tiol1 which yOll art' giving, you shou ld do 
it, r believe, very earefully nnd vel·Y circumspectly a,nd, if in the 
wisdom of Congl'ess it. is fell. it. is necesSflry, the America.n Legion 
would have no real objecLion to that., provided that when you set up 
your bOilrds of review you give them wide and broad powers to review 
tile faeLs and the law. 

Othcr\\·ise I am vcry fNll"ful for our form of goverJUll ent und('r th is 
system. 

~Ir. ELSTON. The board of review under til(' bill docs review the 
faels. It is the Judicial Council that do('s not re\'iew the facts. 

), 11'. FINN. Correct, sir; but thc board of revi('w, hear in mind, as I 
understand it, is to h(' generally consisting of offieers, all of whom are 
generally or at l('ast insofar as the on(' board of revi('w which has been 
s('t up in the Navy is concerned, subject to one hcod who mnrks their 
fit.ness reports. And if hc does not agree with whot. the board docs, 
then who !.? 

:Mr. VUlLBIN. I s it your view thot the Judie-ial COllncil should 1IIso 
review the facts IlS wel l as the law? 

Mr. FINN. Correct, sir, absolutely. And I believe that the Judicial 
Council should have its powers ;:;0 broadened that it \\;1\ be oble to 
J"('vi('w the facts and the law. And T believe that. if they o.re civilians 
that is the omy way that you will be able to J!:et away from this COID­
mand influence that has been talked about onlhc revi('w levcl. 

Now r do not know anything about the command influence on tbe 
trlB. I leveL 

~Ir. ELSTON. Do you noL think you would get away from thaL if 
you hnd a separate corps, sueh as II. separate Judge AdvOCIl to General's 
Corps in the Army, and t.hey select the board of review and the board 
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of review review the facts in the case? Docs that, not remove it from 
command influence? 

111'. F INN. No, si.r ; I do not. believe so. For example, suppose you 
and I and Mr. Smal't here nrc members of a board of roview. I do 
not lmow cXflclly how it. fun ctions in tbe Army, bllt I know that per­
haps tho threo of us will be subordi.nn to to flll officer who is in charge of 
a ll the boards of review. 

Now, if you and ~Ir. Smart here and I adopt. n position which is 
conlrflry to the position taken by that man who is in charge of aU tbe 
boards and be docs not agree With us and we insist tbat. we firo right 
and we fight our position to It conclusion and we incur his wrath, we 
will never get anywhere in the ser.-ice thereafter. 

We will get n bad filncss report nnd every time we come up for pro­
motion lhat fitness report will be in front of those boards that consider 
our promotion. So I say I om very fenrful, sir, at the vcry leAst that 
that is not the effective way of giving the type of review which I con­
sider to be necessary. 

Mr. ELSTON. Well, the point I am making is if they arc all selected 
in the Judge Advocate General's Department. 

Mr. FINN. Yes, sir. 
~l r. ELSTON. A separate corps. 
~Jr. FINN. Yes, sir. 
~Ir. ELSTON. They certainly would be removed (rom any command 

influence, except the influence possibly of the Judge Advocate General 
himself. 

]\[1'. FINN. You have command there, too, sir. 
~Ilr. ELSTON. You have eo mmlilld, but you only have command so 

far as law enforcement is concerned. 
!vf I'. FINN. Correct, sir. 
Mr. ELSON. And lhe o.dministralioll of justice is concerned. 
:Mr. FINN. Yes , sir. But you still have the fact -and may I 

digress 0. moment by making tllis statement--
Mr. ELSTON. Well, you think that the Judge Advocate General 

would be apt to have au opinion about any case which he would try 
to impose on the board of review? 

Mr. .FINN. No, sir. 
~lr. ELSTON. That he himself had nothing to do with lhe trial of 

the charges, the preferring of the charges, and the accused was not at 
any time under his command? 

]...[1'. FINN. I do not exactly so.y " Yes" or "No" 1.0 that, sir. But I do 
know that there is the possibili ty existent. Now I do not say that it is 
alwnys exercised, but I say there is !.he possibility existent that a Judge 
Advocate General- not.. the ones whom I know, but there is the possi­
bility that one can take issue with an officer to such A. point that that 
officer will not be able to progress in his careel·. 

And by giving that officer poor-fitness reports it can be done. Now 
I say the only wn.y you can eliminate it is to have civilians review these 
cases where you give A. man fl, discharge of a year or more or where you 
give him an unconditional discharge or any kind of discharge whicb is 
oUlerwise than honorable or unhonorable conditions. 

If you let fl, man out of the service under these undesirable discha.rges 
the type that is handed out in the service, !.hey should have a. review 
of their cases by fL civilian board. 

Mr. ELSTON. You arc referring now solely to whllt is called the 
J udicial Council? 
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Mr. FINN. Yes, sir. 
1\11-. ELSTON. You would not want. the boards of review in lhe Judge 

Advocate General's D epartment. Lo be civilians, would you? 
Mr. FINN, No, sir. I have stated in my stat.ement, if I may say 

to you, ~lr. Elston, that. in my personal opinion if you created these 
bonrds call ed the Judicial Council and gave them wide enough powers 
it. would almost be WlOcceSSlll'Y to chango any of the whole miJit.ary 
system because that bon I'd wou ld exercise a function which is civilian 
in charadel' and whicb is more consonant. with American principles 
than you could possibly have when officers administer it. 

111'. ELSTO~. Of course, there is no one more in favor of n complete 
and lborough and fair review tban I am. 

~rr. . FIN!\'. I know you are, sir. 
~lr. ELSTON. But 1 go back to the jurisdiction of the Unit.cd Stat.es 

Circuit. Court of Appeals in criminal cases. They have the authority 
only to review on questions of law. 

MI'. F I NN'. Yes sir. 
1\'11'. EI,STON. Now, I would just. like to have your vicwpoint about 

why you should make a distinction betwcen a case in the civil courts 
and fI. case in t.he military courts? 

Mr. . FINN. Yes, sir. I do thal for tbis rcason, sir. If I am a young 
boy of 17 years of age nod I go before a draft. boanl, a ~roup of civil­
ians just. 1ike you gentlemen say, "You arc the boy thnt. IS to go in the 
service tomorrow." 

Now, that. induction ililo the service is solely il civiliall proposition. 
Now you go illto the service undcr civilian aegis, let. us say. But do 
you come out uncleI' civilian aegis? Does anybody that is 8. civilian 
sec what. has happened to you whell you have been in service? 

And suppose you brwe goLlen an undesirable 01' a dishonorable dis­
chnrge? It seems to me- nlld thc Legion agrees with t.his posilioll ­
t.hnt that. t.ype of person should have fI. revi ew by civilians of the dis­
charge which he received. 

May I say lo you- nnd I think I have included it. in the state­
mcntr-l talked to Il. marine colonel who is in charge and has been for 
tl. considerable period of disciplinary functions in the Bureau of Naval 
Personnel, on one of Ulese bOilrds tbat I served upon, ilnd he said, 
"Do you know what. a bad-conduct discharge means?" and I said, "I 
do ." H e said, "AU it. means is tilnt if I work for the Gencrall'.lotors 
Corp. nnd I quit my job tbey don't give me a letter of recommendation 
to my next job." 

Now t.hat. is not the nt.t.it.ude of most peoplc in thc servicc, but the 
poillt that I am trying to bring out is t,hnt we should eliminate the 
possibility t.hat a perso n of that. typo cnn with lhose ideas discharge 
a person wit.hout. a revi ew by the sarno type of people that put. him 
into the service; tbe civilian, for example. 

Now that goes into the question of jurisdiction furthermore. You 
are enlarging your jurisdiction. You are making n8.val officers or 
Army officers who are Rosen·tog subject to this code, under certain 
circumstances. 

You also make the boy who is drafted, for example, subl'ect to it. 
believe until he holds up his right hand and swea rs t lat. he is 

going to defend the Constit.ution and gcts into tile service that lhero 
should not. be any trial of lhat boy by a court martial. 

I 



But this bill J)l'o\"itles fol' it. .And I think that tli(' pl"Ovisions­
which I think is altiel£' 2, $('('liol) 1 or 3 of the Pl"OI10S('(1 ('oell' has the 
possibility eXiSI('lIt in it Ihilt thal type of boy wi1 b{' lril'd by fl COU l't 
martini. 

Aile! I do not b('licvc it should be done. I b('ii('n' that civil OOU l'ts 
during this post WI1I' took cafC of that SilUlllion udequfl\('iy und well . 

~ Ir. 131100K5. ut me :lsk you this, :-'11'. Finn. 
1\11'. F I NN. Yes, sir. 
MI'. BnOOKS. You sUg'f;!:l'St a review nil the way dowll til(' li ne of 

both tlw Illw lind th(' filets? 
1\J I'.1"IN:s'. No, sir; 1 would not be too parli("uiul' nbout tlint, pro· 

vidNI fit the ('nd of the li ne, s ir, in this Judicial Council, wit('I'C the 
ci\,i lions si t , you would have tha t ty pe of r('view. 

Mr. B nooKs. Well, of ('omsC' you meet the si tuation therl' thllt the 
J udiciol Coullcil mct long Ilft('r l he triai nnd awny from the witnesses 
Ilnd not . lHlvf' 11 chollce to puss on their credulity 01' credibility? 

r-. rr, FINN, Jf you piense, sir, during t il(' war- J ('nnnot gi\'e you 
ncclIl'a lc fig:urf's, but it, s('cmcd to m(' thuL the uV('rflge t im!' 111ft\' 
ci upscd from tilt' duto of thc cnd o f the trill l to t il(' tim(' t il e CI15I'S 
wel'e I'c\'icwed ill the Office o f llll' Judge AdvOCtl lc GClu'nlJ wus at 
leftst 60 days, 

Som('times it was mont hs- 6 months. The argument t11f1t you ol'e 
so fill' rcmo\"ed fro m the situl1 t ion by t he time it gets to the J udi('ial 
Couneil to me does not, mf'an a great delli for th at l'f'nSOll, tho! the 
boflrds of review do not get th e euses until fl \"(' 1"), substolltiollimc hus 
clap~cd. 

Now 1 cannot \"c ry well express myself nny more forcibly on this 
qut'Stion of re"iew by ci\"il ians ilt the end of the line, And us I 
slated before, if civi lillllS put us into the sen·icc civilians should look 
on'1' th(' type of dischargc we get whell we gel, out of th(' s('r\"ke. 

~ f l'. BIIOOKS, ~ I I', Doyle wanted to ask you a questio n. 
~ l r. FU'<N. Ycs, sir. 
1 11'. D OYLE. 'l'hel'cfOl'(" is it nOL imperativc that thcrc bc a com­

plete record of the filets all down tb e line so thaI. the 1nst board o f 
review- the JudiciHI Cou ncil, say-no malleI' wbell iL sits, shall have 
the towl facLUnJ picture beforc them '! 

~ I r. FI NN. Absol utely ('011'cct; yes. 
M I'. D OYLE, Am 1 in en 'Or? Arc there not a number of cascs in 

yo ur exp('riellce where immatu re boys when they wc nL illto thc se n 'icc 
w('r(' given d ishonornble disclu1rges fOI" offenses whieh so fal· as cj\'iiian 
Inw was conccrned would be inconscquential? 

1 11". F' INN. 'fil M is one of the diflicuities 1 li nd whe n 1 wns in the 
OUice of thc J udge Advociltc Gellcl'al, sir, With the nV(,l"ngc ru n of 
p urely militHl"Y offenses nntl what happened in the military I hnve n o 
q Ullnel whntsocvcr . 

If a boy is nbsent, llnd he misses his shi p, nnd he causes some oLlter 
boy to lose his li fe, th at. is onc thing; but, when you get into the case 
where ,You nrc t rying II man fol' burglnry or mpe or housebl'NLking 
a nd Ih mb'S of that sort., where th e boy could probably get all entil'elv 
d ifferent ty pc of trinl if he were not. ill the uniform, t hat is where ) 
h ad my worst moments, if I may so express it. 

Those Ill'e the Lypes of cnscs where the purely, it secm('d to me, 
m il itnry mind had no rcal, true comprehension of what the clemen ts 
of the offense that was charged consisted of or what they amounted to. 
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And nIl too pr(n'il l~nt was t il(> idea that the bor hud to be tried 
becnuse it wos tl deterrent to the other boys. And on that. score the 
dclclTcnt fnctor, so fur fiS I was able to obscn'c, WIlS not present. 
bCCflUSC by the time the boy WIlS 1.I'i('d the r(>st. of his shipmates were 
over in Lhe South Pncili.(' und he WilS here in the United Stat.es. 

So, in my pOOl' fnsilion, 1 was unable to undcrslnnd whero the 
deterrent fact.or entered into thnt situation. 

~ I r. PHILBIN. You fll'U not flsking lor fl triol de novo before Lhe 
J udicial Council? 

~ II' . FIN"'. No sir. 
i\ f ... PHILBI N. You want merely n rcyicw of tho facts on the record 

us it will be prescnted? 
1\11'. FINK, Yes. 
1\ 11'. PHILBIN. Following the b'ial before the trial courts unci the 

other boards of rev iew that firc set up by this legislation? 
MI'. FINN. T hat. is I·ight., pl'oviding everyt.hi ng is expressed on t.he 

rocord so they CIH\ scC: it. when thoy ~et it. 
~ 1 1' . B ROOKS. What would you t.hmk of a pproaching your problem 

t.his woy, by pcrmit.t.ing Lhe accused in cases which orc nonmilitary, 
more or Icss, in t.hei r nnt.ul'e and which fil'O offenses against. societ.y 
generallv to be tricd by the Ft'deml court in t.ime of peace? 

~ I r. FINN. H I may spcnk fOI' myself, sir, and not. for thc American 
Legion. 

lIlr. BROOKS, Yes, 
1\ 11'. Fl:\,N. J am 100 rel'cent. in favor of thot, provided the boy wants 

it. If the boy hims('1 wants it, all right. Now, [ know there nre 
cases where fi boy is in a comm unity whero the civilian population 
does not wllnt the mi littll'Y or Lhe navlll forces, nnd they ill"O a litlle 
rllncol'OUS about. tho t.!lings t llCY do, ill which easo t.hey somet.imes gi\'o 
t he boys punishment. which thcy would not. get in Lhc Navy or the 
A rmy, 

Il owevcr, if the boy dcsil'cd Ilnd incidentnlly ill England now they 
Ciln do it---to have a t.rilll by a civililln court, 1 personally llIU in favor 
of thllt.. I cannot. speak for the .\meriCfln Legion 011 that point. 

;\ I r. BnOOKS, r think now th" practicc is 011(' of comity, that in 
major offcnses against t;Ot'icty gcnerally the option is givcn; is that. 
not. truc? 

~II', FIN:\,. ' \"ell, I on ly s(,I'\'c<l in the Xa\'y during the war, and I do 
not think that. tbai wos trlle at that. time, nlthough 1 will say that I 
know of cases ",lwI'c it did haPPcll. 

;\ 11'. 13ROOKS. I meoll in time' of pcocC'. I do not n,rer to time of 
Wil l" 1 cnll sec, for instnll('c, wIH'I'c in an occupied 1\1't'1i in time of 
\\'111' all offense ngainst society would have to be t!'icd by lI w milita ry. 
T hcl't,. would be no alternative thcl'C', 

~h. F I NN. OUisidc of ihc Lllitt'd States, of COUl~(', such a system 
would be absolutely impnH·lit'oble. J do not s('e how you ('ould work 
it. But insofar as Offl'IlSt'S whicb Ot'eul' in the (,oulltry- ond, although 
1 have 110 figul'(,s, 1" would \'l'nltll'C to "ay that flilly 70 or 75 pl'rccnt of 
t ill' peorl" who W('I'{' tl'it'd durin}! tilt, ",aL' \\'('re tricd for off('llses which 
OCt'UlTNlm this countrv 

lI l l'. G A VI 1\'. T bis fin'a l review bOR-l'd that you m(,lltioIlCd; \\'lltl t t,n)e 
of machinery would YOli suggest be sct up for the determination of 
thoso cases? 



l\fr. F INN. The outline of it. is set up in the code as pl'opased, I think, 
sir, c-"\cept in the ,-ic"' I take of it you probably would ba.ve to enlarge 
it to more than lhree members because they would have a very sub­
stantial number of cases. 

Opposed to tbat thero will be presented tho idea that it is going to 
cost a lot of money, but to me tlmt doC's not moan one bless('d thing 
wben yOll consider the freedom of our boys and what I believe to be 
the necessity for biking care of them. 

W(' put. them in the scnrice, find we should toke care of them, if we 
put them in there, hy giving n decent I..ype of review which they 
would be entitled to if they (hd not have that uniform on. 

Mter flll, they are still Amel'icnn citizens. And I believe that they
should have-­

.MI'. ELSTON. There is never very much Lu.'sitation about asking for 
additional Federal judges? 

~Jr. I;'INN. No, sir' and we should not. ha" e nny hesitancy about. 
asking for additional members of this Judieinl Councilor militnry 
board of review 01' whatevcr you please (,0 cllll it. 

Mr. ELSTON. r think we create somc llew Fedcral judgeships about 
evcry session of Congress. 

:\11-. GAVIN. We certainly spent a lot or mOlley in the sclective­
service set-up to induct the boys. 

~lr. ELSTON. I just want. to ask :-.rr. Finn n.bout this. It seems to 
mc thilL, while section 67 indico.les that. the Judicial Council shall 
take action oilly with respect to maLlei'S of IIl.W, actually tbe Judicial 
Council docs review the facts because subsection E provides that if 
the Judicial Council sets aside the findings and sentence it may­
exct'pt whe~ the setting aside is ba..."ed on lack of sufficientevidclloo ill the record 
to support the finding, order a. rehearing. 

Now, thaL would require a rl'view of Lhc record on the evidellce, 
would it not? 

1\11'. BROOKS. Does that not refer to a case where there is no 
scintilla of evidencc? 

~Ir. FINN. 0 :II'rectj and that is the way T view it. 
~Jr. E I,STON. You would have to review the evidence to find out 

whether or not.. t.hct·e is a scintilla, And, of COU I'Se, tho scintilla rule 
does not apply in a civil case. 

Mr. FINN. The difficu1t.y always is this: They look the records 
over, and they say there is suffieient evidence in the record to warrant 
the verdict of the jury. They then will not inquire into the facts. 
As a maLter of Co.ct, in civil cases, as I undCI'Stnnd it, they will not 
inquit·e into the facts except. lind unless all of the illfonntLtion that is 
presented on the record at the trill.l is introduced by way of documents 
or deposi tion so lhat the reviewing court etUl say that Lhey have had 
or tbey Ilrc equaUy capable of coming to a conclusion as was lhe trial 
judge in the first place. So, as [ said to you originally, Mr. Elston, 
I have no fault to find with this scction set..ting up the Judicilli Council 
except thn.t it docs not go far enough, sir. 

Mr. PtIlL lliN. ~lil.Y T bring to the gentlemen's attention subsection 
D of article 67, whiel\ says expl"ClSSly: 

The Judicial Council shall take action only with respect. to matters of law, 

MI'. ELSTON. That is what I just stilted. But the next subsection 
indicates that they would necessarily havc to review tbo record to 
detcrmine whether there was a sufficiency of o,ridenco to support a 
finding. 
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Mr. BROOKS. ~ry thought there is-and may I intcl'pose this-that 
reading the two together you would get. the conclusion thnt, on mn.ttcrs 
where a directed vcrdicL would lie, the final court. reviewing would 
have that. authority. 

1[1'. FINN. That is niL 
1 [1'. PU I LllIN. And only in that case. 
~Ir. Fnm. And only in thaI, caso. 
Mr. BROOKS. Yes. 
111'. PHILBIN. And not with reference to a geneI'll.! review of facts. 
~Ir. FINN. Correct. That is my interpretation. 
~rr. PHILBIN. And it is necessary to grant a filiI' fmel impartial 

review to the accused. 
11 11' . li'll'c". Yes; a fail' nnd impnrtini review, the type that we think 

a mon ought to have. 
1111', PAIJ.THN. tl'here is another matter rngftl'ding the ,Judicial COIm­

oil IhlLt 1 would like to bring to youI' attention illld get your commr>nt:; 
on, nnd tl13t is the pro\'isioH thnt. confines the cligibilit,v for nH'mb<'f­
ship on th o Judicitll Council to those \\ 110 luwe bcen itdmittcd to mc­
tico before tn{' L'nitcd Stntcs Supreme Court. llu.vc you nlly com­
nu'!nts 01\ that particuhu provision? 

)'Ir. F INN. Yes. 1 Ilm n. member of th('Unitcd St:l.tes f'up remp 
Cou!"t, nnd the only !"cllson r am i" that Thad $25 and WIlS n nH'mber 
of the bill" of the CommOl\wClllth of )'[aSSll.chuseil;;, 

),11'. PIIILHIN. Cnn you sec imy nocessity for that pal·ticula r 
pro\·ision? 

).[r, FINN. ~o, sir. 
MI", EI,STON. As a mattcl" of fact. somc of the memu('1"S of the 

United States ~upreme Court were not nwmhers \\"h('l1 thoy were 
ilppointed. 

MI", PUil,BIN. PI'C'cisc1y. 
i\ [r. F INN. But I do not thi nk thftt. means much. I think t he meOl­

bers of t his board should bl' nppointed b.v the l)J"esidf'nt by and with 
the consent of the Senate, rbill theil" snlaries should bo certain, and 
that their lenure of office should be ('ertnin. Thilt is not IH'O\'ided for 
hel"{,. 

MI", ELSTON. I do not think there is 6n:'o' question about that. I 
think that tba.t f:hould be in the Jaw. Othrrwise, the President could 
not. make the appointment. lie \\ould not know how long 8. period 
to make the nppoin tmcnt for. 

i\l l". FINN. Now, if you will bear witb me for just 2 minutes, theJ"(" 
are two other little things in th is bill flS proposed which 1 do obj('ct 
to wldeh 1 would like to call your n.ttl'ntion to. Onl' of them is: 
In sedion 106, they say you C!l1I get doath for hU'\,i.ng-wbfl.te\'ol' 
lu rking is. "Lurking 01' spying" is the way it i'-l worded. I assume,. 
nithough J do not know, that that is bas(>d 011 tho case of the Nazi 
saboteurs. Now, if that. wording is chnngcd to "lurking and spying" 
01" "IUl"king 0 1" "-)lying," then the Legion wou ld haVe no objection. 
hut what lurking 6ttunlly constitutes is too much in the realm of 
ethcreol-­

),1 ... El,STON. Is there allV offense in the Articles of Wal"? 
~Ir. Finn. J do not kno,,;. 
),11". P III LBIN• .MI". Lfirkin says there is. 
),11". FINN. 1 do not know that, sir. 
Mr. B ROOKS. You would change that "or" to read "and"? 
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MI'. FINN, Yes, Sil', 

.:\11'. BnOOKS. So it would rcnd, "lurking- and spying"? 
1\11'. FINN. Yes, sir; "and spying," ~o tlwl'c wou ld not. be any 

qu(>stion :l,boul; th(" Ilcc('!'.<;iLy of having the lurking 111,.,0. 
And at the end, in sectio n 140, t.hcr(] is a dcleg/ilion of Lho !1uthol'iLy 

of the President, 
~II'. E LSTON. Whal section is that? 
1\11'. F INN. 140, sir . 
.:\11'. SMART, A.tide 140? 
.:\11'. FINN. Article-, I should say. There is 11 delegation of the au ­

thority of the l)l'csidcnt. 1 {en]' t hat. flS written that cl'('at('s a dele. 
gntion Illld subdelegll l ion to such an extent tiltH you might. hnvo fl, 

second lieutellant. pllssing on vcry, very sC'rious llulHcrs wh ich nrc iu 
th (> prior section and arttcles of til(' ('ode. 

Now, there is nn allusion matli-' in the noles furnished by the dl'3fts­
men i hnt. thot is prdR.w, With that. intl>l'pretotion [ do 110t ngrec, 
Your bill, ~Ir, Elston, wns added, 1 believe, undO I' the K('m llmend· 
ment, t.o the se lec ti ve-service billlnst yeru' nnd becllme t iLlo 2 of that 
legisln,t ion, Now, t he reference here as to <ielegalion by the President 
of his powers oecu l'S in title 1 of lhnt. nct whieh deals with the sdective­
service boards, and so forth, Now, J do not belie\'c t.hat we ca n use 
that Iluthority, where the P resident obviously should have every sub· 
stllntill l authority to delegate his powel'S in section I, under t he 
selective service, ond bring it over in to section 2 where we Ilre talking 
about. milita ry justic(', 

}. II', EI.s-roN, 1 thin k it is n fundamentnl principle of Jaw that 
dclcgnted powers cnlmot be delegated. 

M I·, F INN. Well, 1 t h ink this article 140 is mueh too broad as 
presently written. 

Now, there is only one o ther t.hing I would like to bring to you I' 
a ttention, and thnJ .. is the Vfil-ious nrtid es with relation to del)ositions, 
I do not understand why a military 01' na vllI court must It\Ne allY 
widl'r powers to have depositions intl'Odu('ed before t hem than docs 0. 

Federal eourt. Tl u.' powcrs gi\'en in this ('ode as to depositions arc 
fa l' more extcnsi\'e than a F edernl court. can hnve. I think that. starts 
at nrlidt' 49_ 

;" 1 .., BnooKs, '\"'cll, in the militlll'Y is there not. a greater degree of 
mobility than there is in nonnnl SOtlcty? 

}.Ir. Ii-INN. That i~ ('OITe('t. 
;" 1... BllOOKS, T hat. would be one reason, 
~Ir. FINN. All t he more reason whv there should not be tho use of 

dcpositions, sir. ,. 
1\11'. ELS1.'ON_ I t hink the I'CIlson we provided for depositions before 

in tlH' hi!J last yelll' was to givo the accused a greater opportunity. 
:"11'. FINN, Give him the opportunit.y, but. do not give it. to the 

prosecution, sir, 
}.Ir. ELSTOX. I think you have to give them equal opportunity, 
;" 11'. FINN. Wcll-­
i\ ! r, Eunu:o;, And lhe complninl tbni we hlld t.o den I with WIlS that 

nn Ile('used person \I-as of1(,,1) dt'/lI'ivcd of willH'sscs, So we \\Tote 
in to t he law t hat d(' po'litiolls cou d be tnken, 

),11', FI:\:\, Well, n<; l uuderstand the present :Fedel-nl proJtmm, tll(" 
nceusf'd or defendant can have d('positions introduced III his behnlf 
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but. the proS('cution COllno\.., This as dmwTl, sir, is conl!'nry to every 
concept of Anglo-Sa..xoll !lnd ,\m('fican justice n.s to th(' right of the 
persoll fl('('used to lIl(' confl'QntllLion of the witness again'll. him. 

~II'. ELSTON. " 'ell, \I't' hove ilia\\' in the Stille of Ohio, fOl' cxnmplc, 
that. permits th e Stllte t.o tu,ko depositions, but m C'tl11s Ilmi the oppor­
tunit.y must be nffol'dcf\ to til(' defendant Mel his cOUIlSCilO be present 
I'd.. the taking of those depositions. 

~II'. BnooKs. Th al is what we call depositions be no esse. 
:\Ir. FINN. I s('('. Now we hilVe airplanes unu w(' han' rapid 

llH'fHlS of transportation.. \I\d til(' military got. Il.lon~ without this 
for 170 years 01' morc and I ('nn SCI' no I'Cilson II-hy it IS Il('('cssary to 
inS('rL it now. 

:\11'. BROOKS. :\11'. l'inn, you covel' thut, do you not, in yoUI' 
prcplll'ed stutem<.'nt1 

~II'. J~·INX. I do, sir. 
:\ 11'. BnooKs. Do you Inak<.' s~lggestions us to how that should be 

chnnged in your prepared statement? 
~ I r. "FINN. 1 say, in Illy ]Jrc·paI'NI state])1ent, sir, tlillt th(" use of 

depositions shou ld be confined to that USt' which is ullowed in tho 
Federnl eOUl'ls undel' the i!'ed{'rfllrules of criminal proc<.'dul'e. 

:\11·. BnooKs. :\ 11'. Anderson, do you hase some qu<.'stions? 
:\11'. ANDERSOK. ~o questions, ~Ir. Chll.il'nU1T1. 
:\11'. FIX:\". Starting on pngf' 11 of my stnt<.'menl, I luwe nn appendi.-x 

which cites tb<.' specific oiJjf'l'lioIlS 1 hz1xe to the yurious sections 
of the act. 

And T wunt to thank you gentlemen \'Cry kindly for your courtesy. 
:\11'. BnOOKS. Any mor<.' qu<.'stions, gentlem<.'n? 
:\ I r. GA VI X. ] n yOUI' wid<.' expNicnce in these cOUl·ts*lllnl'tin I cuses, 

ilft<.'1' a boy is cour~*mi1ftia[ed and brought to trial, what kind of a 
defense do you thmk thesc defensc couns<'is put up for thc boy? 
'Vhl1t is yoUI' honest and t'onscientious opinion of how well he is 
d('fended? That. is wlmt 1 would like to heal' you tell us. 

~lr. F'IXN. Bused upon the experience 1 had us a. I-cviewing offict'r, 
re"iewing courts mlulilli, it was very very poor- vcry poor. 

~fr. Do\'L£. ~ I ight 111Sk just one question? 
~ l r. BROOKS. :\Ir. Doyle, go I'ight ahead. 
1 1r. DOYLE. :\light 1 ask this: On that point-und J hnve no adc­

quute information 1 might stllte in nsking you this question exccpt my 
own personal knowledge of several cases in Califomia- al'e there a 
muubel' of cases in yom judgment where boys lllwc been givcn dis* 
honorable discharges, I. mcan boys of illuuatUl'c age, for alleged offenses 
whi ch would not be considered nen d y so serious in it civiliall court so 
that now wCI-esoma method of review by n eiv-ilinn court 1.0 be author­
izcd it could go o\'er alltbese ('jUles and see if morc su bstan tial just ice 
could not be given to thousands of cases of boys who arc now suffering 
find being handicapped more 01' less for life with a dishonorable 
discharge? . 

:\Ir. FI"~. '\·('11, 1 may 11ns\\'el' that question by stating to you, Sil', 
that in the Regulations o f the Nlltionlll Executive Committec passed 
last :\fay there is a sug-gestion that thc Congr('ss beforc enacling tho 
legislution pending look into this question of discharg{'S and so forth. 
But that is something which is not germane to thc present issue and 
1 did not go into that, sil', at this time. 
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~dr. B ROOKS. Now, gentlemen, if there nrc no further queslions, 
tomolTOW wo plan to ba"{l Maj. Gen. ;\IiltOll A. R eckard and Col. 
M elvin ~tnns as witnesses beforc the conunittec. 

~Ir. SMART. I would like to say, ~rr. Cha irman, that tbe schedule 
for tomorrow also includes :\ Ir. George Spiegelberg, who is the repr('­
sen tnli,'c of th(' American Bur Association. He bas been particularly 
scheduled for tomorrow as there has been difficulty in gelling him 
down hero. T flill hopeful tha.t we can meet until noon so nil these 
gentlemen may have an opportunity to testify fully and the cOllulli ltce 
to ask all lhe questions they want. 

Mr. BnooKs. Then, if there afC no further questions, we thank you 
vcry much, ~dr. ]'inn . You have made a very fine statement and we 
appreciate it. The committee will be adjourned until ]0 o'clock 
tomorrow. 

(Whereupon, a t 11 :4511. m ., tbe commit tce adjourned unti l Thurs­
da.y, l\ l a.rch 10, at 10 8.. m. ) 



UNIFORl! CODE OF 1!ILITARY JUSTICE 

THURSDAY, MARCH 10, 1949 

lIo'IJ I> ~; OF REPRESENTATIVF;:S. 
COMMITTEE ON Am.IED SERVICES. 

SUBCOMM1T1'EE No.1 , 
WashingtQlt , D. C. 

Tho co mmi t.tee met. 0.1, 10 n. Ill. , lion. 0\"(-1' \'011 Brooks (chai rman of 
Subconuni Llee No. 1) presiding. 

}.II' . BnooKs. Tho commit.tee wi ll plcase come to order. 
We bo.vo this morning two witnesses to be hCflJ'd. 
Wo have Col. M elvin :\IUfl S this morning with us representing tho 

Mal'joe R esen'cs. 
Will you have a sca t, Colonel 

STATEMENT OF COL. MELVIN MAAS , NATIONAL PRESIDENT OF 
THE MARINE CORPS RESERVE ASSOCIATION 

Colonel ~[AAS. :.\ 11'. Chnirmlill and gentlemen, our association is 
vcry much interested in this pe.nding legislation. On the whole wo 
arc Cor it. W(' think it. is a vcry progressive Slep forward. 

We arc delighted thal you are considering it now. And we con­
gratulate the drafters of this legislation . 

~ Ir . BnooKs. Colol\(>l, if T may suggest it, would you put a little 
bi t in the record of your background, for the record? 

Colonel :\IAAS. Yes. 
}o.[r. BnooKs. I th ink c,'cl'yOOdy on the committee knows you ­

lrnows you well - and knows your background. But I think it would 
be weU if the record shows somet hing of that. 

Colonel )'fAAS. Thnnk you, ).!r. Chairman. 
:Mr. RIVEns. Your official tille and the official title of the 

association . 
Colonel ). I AA!i. T am national president of the }.Iarine Corps 

R eserve Association and by resolution of Ii convening of the association 
I am empowered to speak for the association 011 aJI legislative matteI'S. 

Inciden tfllly, I (un not paid by the association or unybody else for 
this type of representation. 

I served in Congress for 16 yeflrs, tht' last 10 of which was ns senior 
member of the Naval Affairs Committcc. 

I se['ved in t he Marine Corps Aviation in World War I find served 
ill the RcserY('s b('ltwecn the IWO wars, uml served in\farinc Corps 
a:.itltion again in "'odd WnJ'lT , from Guadalcil.llal to Okinllwll. 

Afler that 1 drafted the R eserve progmm for thtl )'larin(' Corps and 
then spent a. year as adviser to the House ~nv81 Affairs Commit-tee. 

During that period I undertook by direction of the chairman, ).11'. 
Vinson, an intensive s tudy of tbe na\'al justice system and ma.de a 
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considerable I'ceommcndnliolll'cifttivo to naval justico. So I have hnd 
SOIne lntimale co ntact with Ihis subject. . 

.As comma nding oflicer I hn\'c meted out. all kinds of punishment 
from reprimands to cOlwcning gCllcl"fli COHl'ls Illnrtinl. 

As deputy CO lllllHl..Od c l' of )'larmc ail' base on the Pllcific coast. I 
was also n rc\"icwin~ Ruthoril,v on disciplinRry actions, including 
general courts mnrtinl. 

We feci, howovel', in th is spec ific bill thnt whi le ill general il is 
satisfocto]'y find it. is cC'ftnini.v in the right direction, it. WI1S a com­
promise and fig is in('vitnble with compromises you goL p ccuJinl' quirks 
in it. We think there nrc some "cry pcculiur quit'ks in this bill. 

I would like to make a few gencral sllllcmcnis nnd then I hose 
specific l'('comInClldations on n number of scct ions, with propos('d 
language fOI' amendments. I am also proposing gell('I'al limitations 
to sections wit hout attempting to write language. 

I would like to point out first of aU, gentlemen, that we think that. 
there may be too much emphasis being placed on the desil'fl.bility of 
unification of the milit.ary-jusLice systelU. 

We think there is no magic or no pnl'ticulllr panacea about having 
it absolutely uniform between all three services. JI1 fact, we think 
it is not. workable. And we want to point out to you that while this 
bill is n compromisc of the naval justice system nnd the Articles of 
Will', that there is a defiaile difference in disciplinary control that is 
J'cqu ired at sea and thc diseiplinnry control required on lllnd. There­
fore th e I..ypcs of punishment may be quite different, of necessity. 

A relatively minor infmctiOIl of niles a t sea may become actualty 
a very major thing from a clisciplinnry standpoint. A minor infrnct ion 
mny endilnger the lives of all those on tbe sbip, and it may invoh'c a 
whole flotilla of sh ips. It is very mre that such a situation couJd exist 
in fllly other type of organizntion. 

A mall in ill(' crow's-nest of a ship, "iolating his ord('rs, might very 
well not spOL a hazard or an enemy in time to properly warn the ship 
and alCI'L it, and the whole crew may be tlffl'ctcd. 

Therefo re, il.. is necessa ry for disciplino ttL S('tl 1'0 be very much 
more rigid tlnd very much more dmstic thtln is lH'cessary on shore. 
That is reeognized , gentlemen, through the ages in maril-imo law ns 
as well as in navnllaw. 

Kow I sce 110 reason why thllt severity, which I recognize as 
necessa ry in the Navy at sea, should be superimposed on the Army 
flll(1 the Air Force. And in IllIlUY ways that has been done. 

You tried to jumble the two to get the magic formula of unificMion, 
and I think you Ilre going too far in t.h!l-L direc tion. I think you have 
to recogn ize thllL there arc fundam~ntal diITen.'Il('es. 

And while w{' agree wil h the necessity of lhese distinctions fo r selL 
duty, we do nOlthink these necessarily 01' e,'en properly sbould apply 
to all types of disciplines. 

)'lr. BROOKS. ~ lay 1 ask you a question, Colonel? 
Colonel i\ J.us. Yes,i\1r. C hairman. 
),11'. BnooKs. Now, YOll I'ca lly represen~ the. ~ [a.rine Reserve. 

The :r..,Carioe Reserve should be ncqullinted With dlsclplulC at SeH. and 
on land . 

Colonel M AAS. Yes. 
:Mr. BIIOOKS. Il ow hns that bccn handled by the ~ [arine Corps 

in the past? Do thoy have a different system of rigidity of punish 
mcnt on sea. from what th ey hl1\'o on land? 
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Colonel )fAAS. Yes. While t hc laws govcrning orc, of course, tile 
same os the laws go,'crni ng the N'axy, we hnndle our own discipline 
on shore. \V1.en we arc ot. sea we come under the same jurisdiction 
as the Navy, and very properly so. 

A con tingent of ma l·ines on board a copitnl shi p are part. of the 
CI'OW of that ship ond thcy IHe su bject to cxactly th e some disciplinary 
contra! as seamen, Bul, when we are on our own shore based instal­
la tions we handle ou r own d iscipline. 

And we know f"om th'lI ('xp('I'i('Jl('e what would only gcL a reprimand 
on shol'e, fittingly , might very well justi fy a court martial aL sea. 

Mr. B ROOKS. 'Well, is that a difference in the codo used or is it a 
di fference in the ellforccmenl? 

Colonel ~IAAs. It. is 0 difference in the ellloreemcnL to a large ex ­
lont. H owever , the )forineCorps does have its own r ules and regu­
la tio ns under the gencrnl Jaws goveming the Nav,·, 

But we fccl that in th is you ha \'c gonc beyolHI thaI. and you are 
imposiJlg on the other forces-­

MI'. Hl vEns. I n tiun conncction, 1 do not wan t the record to show 
something lhilt you do not mean. I am l'efening to lhat u you." 
When you say "you," it looks th at we wrote this bill. 

From yo ur long experiencc in legislation, you know you bave to 
introduce tl bill befol'eyou can stal't to work on it. 

Colonel ~r.o\As. Yes, I was hold ing to t.he old illusion tha t Congress 
wrole legislation. 

,\1,'. RIVER!;l. 'VI'U, YOII or(' wrong. 
Colonel )lAAs. Yes. j know where it co mes from , 
11 r. R" ERS . This is l)rofcssor Morgan's recollunendations, and 

we arc going to stllrt from this, And as usual, this commi tt.ee will 
come up with the righ t. answer. 

MI'. BIWOKS. 'Yell, t.he " you" is nn orat.orical "you," anyway. 
Colonel r..I.HS. ThilL is co rrect. 
NIl'. SMART. ~ f l'. Cililirman, may I ask tho witncss one question 

horo to clnrify the record? 
Ur, B ROOKS. Y es. 
i\ rr. S~IART. \Yh en t he )Iarine Corps is fUllet iolling as a. part of 

lhe Navy, be it ashore 01' afloat, it is goyerned by lhe Articles for the 
Govcmmcnt of the Navy. But it may very well become subject to 
lhe Articles of "~ar if it is aUaehed to an Army unit. 

Colonel )IAAs. Tha t is correct. And in World War I the Marine 
expeditionary forces in Europe wcre go\'erned ent il'ely by the Articles 
of 'Val'. 

M I'. SAIART. I merely wnnted to point. out thnt the Murino Corps 
is tho only organization withill the armed fol'ces !hnt. may be su bject 
either to tbe Art.icles of 'Val' 0 1' th o .A.1' t icles fOl' the Government of 
the NIlVY. 

Colonel )IA .... S. TlulL is correct. The ~Inrine Corps is an inde­
pendent military organizat ion nnd u.ntil the Security Act of HI47 wns 
passed actually was directly under tJlC P resident. It was assgincd 
by Executive order at various ti mes to the Army and to the Navy. 

But it was ne,'er Il part. of the Navy. It is still uot part of the 
Navy. The ~rllrinc Corps br. Inw is part of the Nttvy Departmcnt 
now, but it is nol part of the Navy. I t is st ill a so\'crign, independent 
militury ol'ganizillion . 

.Mr, RI VERS. I t is yoUI' thought in lhat COIU1CCt.ioll, about the 
ndmillistration of justice aboard ship, that we better be careful how 
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we even dislUd) thnt becnuse we all must. recognize thnt the mliste!' of 
a shi p, wheLhcl' it. be Navy or maritime, must be the absolut.e boss at. 
all times. 

Coloncll\Lus. That. is co rrecL. And I wanL to point out in that 
c?Ill~~tion that. you must not scpnrate-agaill Lhe oratoriCAl <! you"­
dlSClpllnary control (rom COIlUllllUd. I am a \'cry snlent believer in 
an ultimate appeal from any kind of disciplinary control that involves 
orpunishlllcllL thllt involves loss of freedom or loss of mOlley. ' 

BUL Lhe widest latit.ude must be given to lhe chain of comm and in 
enforcing disciplino. A cornmftnding officer who docs not contl'ol his 
own discipline is not a commanding officer. 

He just. docs not hayc command. And that is oven much morc 
apparent at sea than it is 011 lllud. And you mny not be able to add 
all or the protectivc features that. you would desire for supervising of 
discipline nt. sca, or you may ult.imately dClitroy the discipline thaL is 
lile or death aL sea, geutlehlen. 

And I caut.ion you to be vcry careful not. to upset. that balnnce that 
we have now . 

•\Ir. GAV IN. You mean command control? 
 

Colonel Mus. T hat is correct.. Well, you do not command if you 


do not. have discipline. 
~h·. GAVIN. That may be true. 
Colonel ~J A.\S. H you cannot control your discipline. 
Mr. BROOKS. You do not think this bill goes too far, then, in giving 

command contl·ol? 
Colonel ~ (AAS. No, I do not.. 
I have some specific recommendations. But 1 want to caution the 

committee against amending the bill in such a manner as to remove 
fr(lm the chain of command basic disciplinary coutrol. 

That is the one criticism I had 01 your revised Articles of War last 
year. I thoufht it took from the commanding officer prerogatives 
that he shou1c have had. 

Now, you may have gone n. little 000 far in the (lthcr direction iu 
this bill. Fo,· instance, I gl'l'Lvcly (luestion whethcl" a lesser than a 
general court martial should award a. bnd-conduct discharge, even 
with the reviews thnt are possible. 

The people in the military service generally speaking do not rcalize 
the serious consequences in civil life of a bad-conduct discharge. T he 
statement has been mnde that it wo.s nothing more or less than n. 
refusal to gi\Te a let.ter of endorsement. 

ThnL is not so. It bars the individual from working for the Govel"O­
ment. It bal's him from a civil-service job. I t bars bim from getting 
back in the militlll"Y service. And it bars him nowadays from almost 
any kind of a decent job.

The young boy 01 17 or 18 may have committed on act of indis­
cretion and in latel· We be capable of great responsibility a.nd great 
advlillccment but be denied that because he has on his record a 
bad-conduct discharge. 

~[r. G." vIN. How I1re you going to COI"r<~cL that situation? 
Coloncli>. lAAs. llhink a blld·oonduct discharge should be awarded 

only by a gunenll courts martial. You arc dcp"iving a maD of most 
vaI"un.blo prOj)CI·LY rights. I am not saying that bnd·oonduct dis­
charges shou d not be awardcd, but I questton whether they should 
be awa.rded by a three-mall court. 
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I'.lr. GAVIN. They were awarded quite freely, were lhey not, during 
the war? 

Colonel ~[AAS. Yes, altogether too freely. If this bill- illld I all 
not certain that it docs- rcpco.!s tbe present system whereby Lhe Navy 
at least can con'cet records administratively, then I think t.hat ought 
to be thought of very carefully, too. 

I am not sure it ciocs, but os I read the bill it nppci'I.l'S lo me that 
these things become finnl nnd il'l'cvocahle and does not leave adminis­
trative authority that we sought for so long Ilod finally obtained from 
ConB'rcss for administrative correction of en'ors thnt came to light 
in dIscharges. 

Mr. GAVIN. Well, what a re your recommendations along that line 
now for those that have aJ.ready received bad-conduct and dishonorable 
discharges? 

Colonel :.\[AAS. Admillislrati,'C rcyiews, with authority to corrcct 
thcm administmt.iv('ly. 

:\fr. RIVERS. 'fhey h a.Y(' it. 
Colonel :\fAAS. Yes. Bul. willihcy hav e it if this hill passes? 
Mr. RIVERS. Under the G1 bill of rights. 
Colonel :\[AAS. Yes. We rough I. fOl" that. for many yCllrs tlud it. wa.s 

finnlly obtained und('r the 01 bil! of rights. It is a valuable mechan­
ism. Do not dt'stroy it. g('ntlemelt. 

)Ofr. nIVERS. It is unfortullllt(', very unforlUlUlt(' , that the records 
W('r(' not ('ha nged . "Iwnel('r they rende"ed a decision, regardless of 
the Ilfter-discon'red el"idC'lu.'e or whllleyer you wanl. to ca ll it, they will 
not change these records. That has been my own expcl"cicncc. 

Colonel )'fAAS. ThiLt, is correct. And 1 han' had many years of 
exp('rience " 'ith thill., too. 

~fr. RIVERS. J had a boy in my own c.\.-perience - nnd everybody in 
Congress has, too - where the Navy reyiewed his reco rd. They held 
him inconununicndo- which wlla not. inil'cqu(lnt. - at some shore 
station. And he never did get to sec cowlSel. Ue finally plell.dod 
guilty to something. li e did not know what it wus. 

Colonel :\L...-\5. :.. fr. Rivers, it is inherent in. the military system that. 
ther(' is always gr(,llt reluctance to admit a mistake. 

:\fr. RIVERS. That. is right. 
Colonel ).[AAS. Because your future carecr and your promotion 

depend 011 not. making mistnk(>S. So it is understandable. Howevcr, 
ir yOll separnte authority to review administrntivrly thcse cases from 
those who origi.naUy had jurisdiction yOli cleminn.te a great deal oC 
tlllll. 

:\k RIV ERS. That. is I·ight. 
Colonel :\fAAS. AI1d J hope you will do Ilolbing t.hal wiU- ­
)'fr. Rlvtms. Thnt, might. bo what ).fr. Gavin is tnlking about. 

would lik(' to find somc way to do il.. 
:\[... GAVIN. That is whut 1 would like to find Ollt. 

Colonel :\Lu5. Gentlemen, we had many, miLny bills when T wa.s 
01\ the Naval Afrairs CommiU('e to correct the types oC disc-hurge. 
We passed some of them and the President vetoed en'ry one as fast 
as we passed it. 

W'e finally quit passing any. NiLle times out of ten, of course, the 
reason for asking for the change was that 40 yeal"$ had gone by and the 
individual suddenly found oui. he could not gel a pension because he 
had the wrong kind of a discharge. 

I 
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i\fr. Rlvt:us. That is right. 
Colonel ~ r.... .\s. And thcll suddf'niy his honor was at stoke. Wh en 1 

Ilsk('d all of them the (jUestiOll:" If we pass the bill with the provision 
thal it. still lVould not. oUlk" you eligible for pension" they lost nil 
intcr('st at. the I1lc('tinb"S. 

As n malleI' of {a(,L, I do Ilot think there have /)('('J1 n great many 
injustic('s {!"Om OUI' post systrm, but those that. hav{' beell mild" are 
serious. 

:\[1'. RIV.;llS. ThaL is right. 
Cololwl ;\ fAl> 8. And should be eliminated. And the few that hnve 

bC(,1l modI', 01' the perccntage, hunO' tbrown the fear into c\'('ryhody. 
And this is ccrt.ninJy It tremendous step lorwlll'd. 

J do \Vlmt to ildyocntc v{'ry unkntiy that if you retain the thl'{'c 
scpaniLe Judge AdvQcalC' OCllerni Departments - and I think they 
s hould be I'{'tnined as sep!1mte orgnnizllt.ions - that you crl'nte or Sf'e 
thilLleg-isla tion is PI'oW'rly sponsored to create tl.scpn rn.t.e J udgc AdyotfLte 
Gellel'lIl's DC'IHll"tIlWIlL in the Na,vy, tlS u. scpnrute promotion lisL, Ilne! 
where filll(,SS I'('ports fll '{\ mnrked only by those in Lhe chuiJl of com mand 
of Lhe .Judge Advocate Gencrol's D epa ltmcnt. 

It is axiomatic thn,L the mOI\ who mill'ks your fitness repol'L PI'('tty 
much {'ontrols yOuI' Clctions. And if the fitness repolt of Il dcfC'llsfl 
cou nsel 01' th(' judge ach-oCfl.te -Lhe pl'Osee1ltor- is mal'ked by the 
commanding oflic('I' who l'olwelled the court you hove tl most unfol'­
LUllil.tc nnd ullfnir situn.tion. 

)'fl', RI V~;BS, Thll t would be si mple. You know, when you WCI'C on 
the committee wc wrote a sepnrate dental bill, you remembl'r. 

Colonel :\fA,\8, Yes, We had the same I'casons fol' it, too. 
)'fl'. H,n'EHs. Yes. 
Colonel :\rAAS. I menu much of the same rcasons, 
This is a bllsie qu('stion , thut your Judge AdYo('ote O(,lleral's D('­

pal'tm('llt must be tomplcleiy sepamted from the chain of command,
(hut is of th(' lin(' commund. 

)'fl', BBOOKS, i wUlll to ask you nnothel' question along thot. line. 
Suppose we pass this bill 01' somc similur bill to this and it. becomes a. 
law nnd it says who shall ha\'(' final jurisdiction over the question of 
blld-conduCl dis('hfll·gcs. 

Now, how will thut a(f('('l, the provision of the 01 bill of I'ights in 
your opinion , which is all'('u<iy lnw? 

Colonel .:\fAA8, Th is says it is alr'cady irrcvocable. 
J\lr. BIWOKS, Do('s this supel'Scde it.? 
Colonel .\fA'\S, 1tis a.lfltel' law and therefore iL would supel'scde any

]11'('vi01l8 law, :-'fl', Cilfli!'mllli. 
;\1'1'. Rlv~;l!s. 1 fUll su re of that. 
Colonel ;\fAAS. Unless you put a saying clause in Lherc. 
:l\fr, RIVEHS. Yes. 
MI', I3nooKs. So til(> jurisdidion for administrati"e review of bo.d­

('onductNI dischnq:res will b(' ('ireulDscribcd by the 11ussngc of this uct. 
Colonel ;o..r.... A8, ])('fillilely, by the inst nct pnsscc. 
:'I fl'. RIVJ;RS. In that. COl'ult'clion, ':\fl', Chuil'l1lnn, r beli('ve we ru'o 

stl'(,llgthelled by the suggestion mnde by the COIOl)('I, of hlwing nn ill­
dep('ndcnt bOfll'd to put. the ultimnte O. 1\., 01' disnppl'onl on Lhot. 
action, 

Colonel :\(AAB, That. is right. 
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!\lr. RIVERS. Bccnuse he would be an independent. chain of com­
mand , as you are talkiug il.bout. 

Colonel i\L'AS. Yes. They ought to bo completely separated
and hayo no connect ion at all. . 

~II'. BnOOKS. Whl\.l.. would you think of th is: Putling in a proviso 
lhal.. in spite of provisions for tho finality of Lhe jUl'isdictioll ullder 
the present act., that. the 01 bOI'l.l'd8 shall still continuo to have juris­
diction for administrative r('view of discharges. 

Colonel :\1AAS. Yes. Put. in a sa.ving c1iluse not to repeal the 
(Luthol'ily that exists under the 01 bill of lights, which 1 fcnl' otherwise 
will be done. 

We are very much opposed to a single Judge Advocate General's 
Department for the armed s('rviccs. They all have their own prob­
lems aud they need their own understanding Dnd interprettl.lion of 
discipline Dnd punishment. 

\Vh en you Dlergr the services into one service-which 1 hope wiU 
come-thn.t. will follow automatically, You will then have one Judge 
Advocate General's Department.. I think you are geLting a little fur 
afield to separate this completely from the sen ' ices. 

You then do tnke out. of chain of commnnd disciplinar:r control. 
MI'. RlvEns. Hight in that connection , it is a litLle contmdictory 

to me Ilnd confusing. While you say in one breath make it inde­
pendcnt from the linc-offitcl' command, for instance in the Army t 

that is lL chain of command in the Army- ­
Colonel :"lAAS. But they will be naval OmCel'S, living with nnval 

officers and dealing wilh naval problems, It is that day-to-day 
contnct. so they will understil.nd naval problems, tlS distinct from a 
corps that docs not undCI'Stand uny miliLary problems. 

If you set up a SCpal'nLe Judge Advocate General's De/mrtment for 
thl'ee services, as long as you Imve thrce services you ncec three Judgo 
AdvoCt"Lte General D epartment.s. 

;\11', nIVERS. I [ollow you OIl that. But. now you SBy-­
Colonc.l1\l AAs. I am Just Silying that in the Navy do what you 

have done in the Army nnd Air Force, and that is to create a separato 
Judge Advocate General's Department. and make it n special cUI'eer 
within the Navy. 

You set the pattem for thaI.. in iJle Army and Air Force. That is aU 
I am asking. 

Mr. GAVIN. Then, they would have three different patterns to 
opemte under. 

Colonel ~1AAS. Within the rramework, yes. 
~fr. GAVIN. They would all be looking at it from three different 

ways. 
Colonel MAAS. No. 
;\lr. GAVIN. 'Veil, supposing a group of boys were involved ill some 

minor crime. Ooe grou p sentences them on this basis, aooUler on 
another basis, ilUd another on allother basis. One might get 3 years, 
another get 4 yelll'S, und anOlher get 5 years, for the same offense. 

Colonel ~IAAS. That mily be necessary. 
:Mr. RIVERS. That happens in civilian lire, too. 
,\ Ir. PHILBIN. Sure. 
Colonel ~IA.~s. Thill is the vel'y point I alll mnking. That very 

weH may be necesslll·Y. Au nil' crewlllan's negligence in his dut.y 
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invoh'cs the lives of the !l.ving crew of that. llirplll.ll(>. The same t.ype 
of negligence in nn infantry hnttalion might. be I\. vcry minor thinO'. 

It might result only in the necessity for a reprimand. 1'herefor~, 
T do not think you cnll accomplish the desi red pmposC' very rigidly 
fo r nil three sen'icc'3 as long as they nre three scpnnltc s('n riccs. 

That is exa.ctly the point I make, i\fr. GILvin. 
Now I want. to urge something on this committee that is perhaps 

revolutionnry. Tbis is lhe time to consider it, however. That is 
removing retired pel"Sonncl from military discipliOfl.ry con trol com­
pletely. 

Gentlemen, it. is nn noomo.lOlls situation thnt. !'('tired personnel, 
that is, military retired personnel , should be subject to military dis­
cipline. And you have tiH'rchy drllied to yoursch'es-to thr Congrc<;s 
and to the public-untold vn lullble information , advice, find wisdom 
that you might. otherwiS<' IHwr got len if retired offic('rs-and of course 
the same applies to retirf'(\ ('nlisted men- were not still gll~ged, Now 
we understand the necessity for it when they are in the active military 
sen 'ice, . 

T hnve no quarrel 01' no objection to that at all. r thoroughly 
agr('(~ with it. But ir our throry has been correct. that rclil'ed pay 
was n deferred emolument, of the office of military life , tbat it was 
en.rned durin.!! your active time hut withheld by the OO\Ternment, 
thai is saved for vou, and was part of Your ('fu'nings, then t1H'rc should 
be no strings tied to it and the receipt of retired pay should not be 
contingent upon good behavior, 

There is not any reason, grntlemen. why a retired officer should 
not have the same right to criticize the P resident or the Cabinet or 
the Congress that any othN" American citizen hns. 

It is n. God-given right to A.mericans to criticize nnybody and 
every-bod.v. And fiS long as il is kept wilhin lhe bounds of law and 
docs not become libel or slander- and there arc aclequflle civil laws 
to deal with thalr-it is a healthy situation. 

'Where the right to criticize is unfettered, dictatorships cannot exist. 
Now, in my opinion-and I hnve had intimate contacts with the 

military for 32 years-the majority of retired oflicrrs if they felt 
free to talk, gentlemen, would be principally warning the Congress 
and the country against the dlln~ers of military dictatorship. 

The retired officer is not a militarist and he is in a position to have 
seen the trencls, when they arc trends. And most. of the retired officers 
lhat I know of feci vcry strong-Iy and thev arc in a position through 
their long years of sen Tice to warn us in advance of the trend and the 
dangers that we as civilians do not see toward building n. military 
control and mili tarism in fl. cou ntry. 

~rr. RIVERS. I t woul d mnke your Reserve organization sl.tonger, 
because Ihey would hav(> a grNl,ler interest in it, 

Colonel ~L-\AS. This bill , ~ rr. Ri\~ers, goes beyond anything ever 
proposed before in regard to disciplinary conlrot ov(>r your Reserves. 
I am going to discuss thal because I do not think you gentlemen realize 
what has been writt(>n in this bill and what the efTect would be on 
Reserves. But I am suggesting this new principle in connection with 
the retired personnel. 

And I wanl to cite just onr illustration. And I knew of hundreds of 
them. In 1942, early in 1942, a former :Wember of Cong-ress who was 
n retired enlisled man but WiOl Ole rank of captain which he won in 
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World War I was publishing an enlisted man's magazine. ITe was 
vcry critical of Nfr. Stimson. I t hnd no thing to uo with nuli tary 
secu rity at all . 'fhero was no question of security involved. 

He was criticizing the War Dellnrtment's administration of tlle 
personncl, palticullll;ly as it I'clat.c( to former enlisted men who bad 
become officers. I I, wos very annoying. A.nd :\1r. Stimson, by written 
order, di rectcd thnt man 10 immc(liatcly cease puhli('lltioll, t() ha.ve 
nothing further t() do wit.h this lUogazine, give up his interests in it 
and forbade lum in wrili ng to write (Ot' any publication 01' t.o mnke any 
p~lblic. statement undee penalty of being ooul't-martialed and losing 
Jus rehrl'<l pay.

Now thece was no clemen I.. of securil..y involved. II.. was only 
p<>liticallyembarrassing. Why did thaI.. mon nol.. have the same right 
to criticize tbe Secretary of War that any of us had 01' have had? 

Gentlemen, the most dangerous thing you can do is to unduly restrict 
tho right to criticize, which is after nil the right of frccdom or speech. 

1 belie\'c the c::mntl'Y would inunenscly benefi t if I'ctil'ed officers 
were removed from discip lina ry control. 

Now on any other mat t.er, ir a retired officer uses his status as a 
r oL LI'cd officer or information he gai ned while on Lhe activo lis l.. after 
he is l'etiJ'ed for business purposes imprope.'ly, or any other, there are 
adequate civil laws to deal with him. 

111'. BROOKS. Whal Ilbout H.eserve officers? J I'erel' to the pro­
vision, for instance, of article 2, section 6, wluch covcrs neet:. Reserves 
and Aeet i\-Iarille Corps Rescn·cs. 

Colonel ~LAAS, EXfl.ctlv the sa lUe thing. 
!-oIl'. BROOKS. Same principle? 
Colonel M ....... s. Exactly thc same principle. Thcre is no reason 

why they should be restricted . 1t is un-American. It is unfa ir and 
it is unnccessflry, gentlemen. And we I am sure are dellying OUl'sch-es 
a gn~al.. deal of vnluablc fl.ch·ice t.hat we would otherwise gCL, 

i\lr. RIVERS. Of course, yOll sec Lbo formor executi,'o department 
employees who headed somo of these bUlellUS down thore and who 
hnd liIe-and-death cont rol of our economy during tbe war. I call 
them bru.ss heads, m:rseH. They have gal'Lleroo all kinds of infor­
million. 

And the first thi ng they will do whcn lhey letwc is to sit down and 
write a. book. Yet they como before our cOlluni ttee and SIW, "This is 
t()P secrct," and then you will see in some big ma~a7jnc like ColLier's 
0 1' tho SaturdflY E\'cntllg Post a. sto lT Oil the thJllg fo r which they 
have been handsomely pil.id. And tha.t is not at nil infrequent. 

Colonel ~'rAAS. No. " "bile yOLl may qucstion tho propl'i et.v of it, 
Lhel'e is certainly nothing ill egal about it. 

MI'. RIVERS. BuL my poi nt is find I Si\.y why deny it to yo u. 
Colonel ~[AAS. That. is right, why de!1.Y it to us. 
' Ve nU kno\\' the flllllOUS casi' 01 (l. I'ctl red officer who \\"I'ote a book 

that was about to be published and which did not; im'oh'e mili ta.ry 
secw'ity but ilwolyed embal'rnssmeni to certain mmtary leo deI's and 
certain political leaders, and this llliln was immediatel:r orderoo to 
active d uty and then forbidden to publish the book. 

] bad (l. little cxperience myself, gentlcmen. Wbl'n I came back 
from the South Pacific in 1942, word fl\\'aited me at Pearl H lubor, 
when I came tiuough on my way lo return to Congress, thfl.L I was 
to make no public statement. whatsoever. " ' 0.11, I Wfl g in uniform 
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and I said, " Of course 1 will mflkc no public statement. " They said" 
"That is not. what we m Cilll You Elm ne,-er to mnkc 1\ public stn.te-­
ment I\bout ",11ft!. you SIlW in the South Pacific, even when you get 
back to Congl'oss." And t just said, "Nuts to you." 

They said, " We will kcE'p you on duty until you ml\kc such a 
promise. You will just I1('V(,1' get back to Congress." Well, I came 
bnck to Congrcss and 1 tHlked flbundantly. 

MI', RIVERS. You Illllsll'Cmcmbcl', you Cfi ll still be called to activ o 
duty, Colollel. 

Colonel MAAS . Well, 1 want to poin t out that under this bill, 
genllcmcn, on pnge 4, o.rliC\c 2, line 24, that these al'ticJcs- ­

;\ 11', BROOKS. Whllt sect ion is that, Coloncl - l moa n the sub­
section ? 

Colonel ~I.-\.A s. Subsection 3. 
:\11'. BnOOKS. All right. 
Colonel J\ l.us. That lIwsc articles apply to Rps(,I'\' e pel"Sonnel who 

al'e voluntarily on ina('tive duty tmin ing aul.hol'ized by written o['del's, 
Now, ge ntlemen, to pCI'sollalizo this again , nt, thc ['oquest of t.he 

l\'lnl'ine Corps I orgnni7.cd a Rese['ve wing stnff 6 months ago. I am 
in command of lhnt winl!: staff. We nrc Il volu ntcer organization . 

'Vc reeeiye no pay . "'<' do nol. weil l' uniforms. T he Go,'ernmcut 
furnishes no quarter'S. Wc meet. once a month , in ej"ilian clothes, fOl' 
2 hours, and we study militarv mattcrs. Under th is proposal, if I 
should happen to mnke n rcmark that was considercd derogatol'Y of 
the President 01' of the Cabinet 01' of the CongTl'ss. anytime witm n 
3 years I cun be ordcl'('(1 ha ck to active duty for some alleged remark 
1 madc in my civilian enpacity und held inciefinit('iy without my owl). 
consent. for court marLiul. 

Now, gentlemen, if you wnntlo destroy the R eserves we are building 
up, thaI, wiJi br n fine s('ction to lcn,ve ill thc bill. 

Now, we are in ('omplete ogrccll1cn.t t hat Rcservcs when t hey arc 
on actual active duty should be subject to the sa mo code as all 
regulars. B ut., gentlemen, it is going far afield to arply it to the ROTC 
and La apply it. to VOlUlltN'r Rescrv{'s. Tllis coule actually ar.ply to a. 
man in his own home study ing a cOIT('5pondcncc COUl"Se, gent eme~l . 

II some neighbor sto pped in and he made some remark that nught 
be interpreted as b{'inl! ('ritita] or the Prcsident, he mi~ht be called to 
account 2 or 3 years lat('l', wh{'n he did not even remember o( such a. 
remark being mnde. Gen tl emen, that. is a vcry dnngerolls provision. 

Tt is unneC{'ssnry and \lnwOI'koble nnd in my opinion will cast. reflec­
t ion upon your whole bi ll and it will lllwc a tendency t.o destroy your 
R eserve - your Volunt{'cl' Hescrve. It is just inconsistent with our 
wholc (unc1nUlcntal C'onecpl gc ntlcm{'n. 

~ It·. HIVERS. Is this the fu"St. ti me such a th in~ hns bcen proposed? 
Colonel :\L-I.As. "'hy of course it is the first time thaI. such a thing 

has ever bf'cn con"id{'I·{'(1. 
:\11'. PHILIHN . :\11'. UlI'kin seems to dissent from thnt statement. 
Mr. Bnoo"s. W'(, wi ll hea r rrom :\fr. Larkin later. By the way, 

I have heard :\rr. I~rkin discuss this and I think t il{' committee, too, 
is entitled to his vi{'ws. li e is a witness Intel' on, is h{' not.? 

,Mr. S~IART. On a s{'ction-by-section rending o ( the bill for n~elld­
menis, ~L-. Larkin will explnin the posit ion of the notional .:\lllltary 
Est.ablishment on all s('ctions. 

l\fr. Rlvfms. Wholo is tho sit.uat ion wiLh regard to t.ha t. prohibition 
now, as Lhe IInv exists today? 
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Colonel i'. IAAS. Well , to the best of my knowlcd~e--nlld lllll.\,(' had 
very cxtcnsi\'(' cxpcricnce for 32 years in the service nuc! the Rc· 
serve - therc is 110 1'('5t l'jetiOIl Il.00Ul my making flll y comments. 

Of course I do not expc('t, to commit. am' nels that. would 1)1' dell'i­
mentnl to th(' ~lilitfll'Y Establishment. But if, when T Ilnl sitti ng 
dowl1 in pl'inlt(' quarters m(,l'cly st.udying: military subjects, every 
remark is to be subject to court martial, whl' it docs not become vcry 
sUl"I\ctivc to gin· my time to tl'nilling my;;.c f £ul'th(,l". 

I do not. think my views fire filly dilTcl'l"nt thon 0 million other 
young- younger lll('lI. 

You know, gcntil' lllC'll , this olmost smacks of oll cmpting to imposl;' 
thought eontrol in thi~ CQunlry. Now I do not hnvc ony qnestion 
nb(fut. it. 1 ~ny Ilh("1l fL Hes(>rve is on ttctiw duty find pNfotming 
militfLl'Y duty 11(' ought to he subject to illl laws, 

Bul t !link v(>ry ('al"efu\Jy before you extend it to ROTC and extend 
it to volunteer training units, 

Gentlemen, on pfig:e 6, firtiele 3, subsection (fi ) you must ha\"e 
so me iimitalion on the time in wh ich personnel can be ordcrl'd to tlctive 
duty fOI' a t rial hy courL mlulial. Tf you al'e g:oing to retAin the pro~ 
vi~ion that the Heserves am su bject to it , you hnv(" to put some othor 
limitation than:3 yen rs, 

It is unfni!" to call f\. Reserve in ilS ll1le as 3 Y("O I"S htter ilnd sny 113 
years IlgO YOII mnd(" tl remurk about the Secretory of the Nal"y or tho 
Se('retm"y of Drfensr or th(" ?rC'si<ienl or some Cong;reSSnHln," 

~ I r, BIIOOKS. W {"Il, lhn.t is that Ilil"Shbcrg ('I1SC', is it not, thot you 
ure getting into now ? 

Colonel ;-' I,us. ~o, It was a different typ{" of casco ThNe the 
mlln 11Ild left the military srl"\"[cc. Then he rce nlist('d. Of course he 
should not h!lvr bc("n ll'iablc for something that had happcllcd in his 
first ('nlistn1('nt bceous(" h(' hnd bctome a ei"ilion in til(' meantime, 

;-'Ir. BnOOK!;. rs thllt the same principl(' thnt ~"Oll llr(' discussin~ 
the.'(': H a 1111111 has committed nil offense find it is not discovercd 
lIutil hc is out of thc 5('rvie('- ­

Colonel ~ I \AS. I think, ~ II" . Chail'mlln, cnll if he is still in the 
Volunl('cr H(,SNVC for instnll(,(" til<'Y should not hn\"c 3 YNUS in which 
lo char~c him with an all('ged rcmark. 

i\fr. BnOOK f,t. What tim(' would you sugg('st? 
Colonel :-' 1",\8. W('l1. T think il.. cerlninly ought not to be more th8.n 

3, 01" at th(' maximum 6 months, IIfterwal:d. 
:-'1"1'. Hln;RS, AftN wht.t? 
Colon('1 ~IAAs, T he n\lcged offcnse, 
All', RIVBRS, Whnt nbouL nfLer the dechuation of lhe terminntoll 

-Qf lhc (,Il1C'1"g(,I1CY? 
Colollel i\lAAs. Well, this is not dealing \\~ith eJll (' rguncy. ' This is 

permanent In\\', This is p('ftcetime tJlnL I I\tll talkin.g n.bouL hcre, 
~[r. BROOKS. Would you not pu t it 6 months aft('1' th e knowledge 

of the ft\cts 
Colol1('1 ;-'IAAs. Xo. He should be chal'god immedin.tely, or 

course, the best way to do it is to take it out of the bill, as far as t he 
application to tmining units. That would eliminate thaL, Other­
wise, put in some kind of reasonable limitation. 

On page 13, part lIr, article I5-gentlemen, I wnnLlo go batk to n. 
remark I made in tho opening stat('mcot that wh('n 0. commanding 
officer's punishment illvoh"es loss of payor restriction of liberty or a 
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reduction in grade it should be subject. to roview by IL court marlinl if 
demanded . 

In this case I think you go lao fill' in granting disciplinary control to 
the commanding allicel', Now, there ought to be some check on il, 
somewhere. The defendant. ou~ht to have some right. of appeal. 

Certainly senior noncommissIOned officers, who tmditionnUy bave 
had that protection, ought to have that retained. 

It also scems pret..t.y dmstic to us that. n. commanding officer can 
fino an officer half of his month's pay for 3 mon t.hs. lL is only I 
month for an enlisted man, but. 3 months for lUI africar. 

"Well, 1 do not see the logic in it. I gnUlt you that an officer ought 
to be punished morc severely for tbe same thing than lUI enlisted man, 
but he is ill the loss of hair of his month's pny. ilis commitments'are 
probably as heaxy if not hefwier than an enlisted man's. I think that 
is undue (Luthorit.y for a commanding officer. 

Mr. HIVEltS. Is that a new thill~? 
Colonel MAAS. Yes; mu ch of tillS is authority t.hat does not. no\v 

exist or has not. existed at least. 
)'lr. RIVERS. Of course you renlize there wiJ1 he cases whero a man 

just can be obnoxious-not. to point. of where 8. court mnl"tiai is 
warranted hut where some disciplinary action is needed. 

Coion('l ~IAAS. I t.h.ink wilhout loss of pay. 
)'fr. RIV ERS. The mosL sel1siti \'o nerve in a man's body is his pocket 

nerve. 
Colonel ~fAAS. We hnve 0. tradiLion, Mr. Rivers, in t.his country 

that. a man cannot be deprived of t.he propert.y without due process of 
law. 

;\Ir. RIVERS. I am familiar with that. I know that. happens every 
day. And I do not. advocate its continuation. But there arc certain 
t.hi.ngs involved. Wben a man is in the military he has certain-­

COlonel ;\IAAfi. That is all right, but e"ery once in It while you will 
be serving \I'I(I('r some commi\.llding officer who is an "s. o. b."-I 
presume that. is a legit.imate wOI'd now--

Mr. RIV}~ns. It hns been l('giLima.te as fal· as I am concerned . 
Colonel MAAS. I Illean in official places. 
Mr. BROOKS. You agree to keep tbat out. of t.he record. 
:\lr. RIVERS. Seriously, you can sec what I am lftlking about.. 
Colonel ~IAA8. Ycs. 
~1r. Rln:Rs. T mC1l1l just short of the need for some real punish­

ment. 
Colonel MAAS. There arc ot.hel" ways of doing iL You can mark 

the man's fitness repol·t, which will have plent.y of efl'cct. You can 
restrict. him w quarters, nnd other things. 'But when you start 
t.aking his mOllev away from him, it ought to be subject to review. 

~lr. GAVIN. You say un officcr's commitments are greater tha n an 
enlisted man's. 

Coloo('1 ~IAAS. Yes. 
;\11". GAVIN. 1 do not. qHit(' ogrl'c, An enlist-r·d man might hav(' just.. 

as much resflOllsibility on his inCOIlW as nn Om,,!,1' with his income. 
Coloncll\ AAS. Oh, no doubt. of it. That. is why I sa.y t.here should 

be distinclion as to the pny. I think the commitments would ]'ela­
tiveJy be about. the Sll mc. 

Mr. BROOKS. Let me ask you this, Colonel: Do you find any {ault. 
with rcgol'd to this pUnishment on bread and wa.ter for 5 days? 
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Colonel ~L,.,s. Personolly, I do not. And in studying the bill, 
nono of our lawyers in the associution made any comment on it. I 
do not know. It. would do most of them good to go 011 a diet for 
5 d!l.ys, anyway. 

:I do not have flny qUfll'J"ci With thnt. provision.
J wou ld like t.o pass gentlemen, to article 19, page 17, line 14. I 

questioned before unci I wlln t. to renew my criticism 01' fit least question 
the propriety of any court. tban (l gCllersl court. lluutinJ giving n bad· 
conduct discharge. 

J have mnde my comment. on it, but I wont. to put. it in its proper 
place. I suggest that tbe bad-conduct disch!lI'gc be stricken from 
that. authority. 

l\-I... BROOKS. I would like to fl sk you this ques tion, too. I t occurcd 
to me in I'eferenc(' to Lhe pro\' i!lioll that you just commented abou t, 
the preceding one. 

Colonel M.HS. Yes. 
)ofr. BROOKS. 'What do you think of the action of so many eourts 

martini ill taking awny (rom thll dcpendcmts of the enlisted mun the 
pay which they nl"e entitled 1,0 under our laws for those dependent 
upon Lhe man? 

Colonel ~{AAS. Well, I have always felt that thnt was a very cruel 
and hnrsh thing to do to, penalize tbe family. 

).Ir. BnOOKS. For instance, in the last Will' we drafted men with four 
and five and six children. Now, if that man gets into trouble in 
sel"vice the court marlial can take away all of his pay, cvcn the allow· 
anee give to dependents. 

Colonel ~1A..""s. WeU, that 1 think is unfortunate. I!lm not too 
prepared to state 11 position for our !lssociation on it because, again, 
os 1 say, our staff of volunteer lawyers- and we luwe some very 
distinguished memhers of tho bOl"- made no comment. 

Personally, I have nlwnys felt. tJ1at. that needed eOl"l'ection, that. the 
families should not, be penalized for tJle man, and I t,hink that, might 
well be considered in this bill. 

~II". RlvEns. Right lilere, in thnt same Ilrtidl', but ovel" on the 
next page, 18, it snys "A bad..-eonduct discharge shall not be lldjudged 
unless a complete record of lhe proceedings I\nd testimony before 
the court has been made." 

Celonel ).rAAS. I am j;oing to coyer tbat. But I said ill my opening 
statement, J do not dUllk It is ll.dequale ilnyway, eyell though it is 
goin~ to be reviewed. It may get a perfwlclol'Y review. 

1 do not. think that the lesser COllrt.s-the special COlll·t mnrtial ­
should ha.ye th e n.uthoril,y to issue [t bad·conduct discbnl'J;;e. That is 
a for mor(' scriollS thing 1,11811 people in the military sortlet.lmes realize. 

~Ir. Rlv Ens. You sny ehnng(' tha.t and mnke it. a g(,lleral? 
Colonel )'lAAs. I would not permit [t bnd.conduct discharge to be 

nwnrded by less than a genel'lll court martial. 
Gentlemen, 011 page 19, under nrticle 2\. at the end of line 4, I 

suggest the additional language: "Proyided he is not tried t .....ice for 
th e same offense by different arlll('d·foree tribunals." 

!\~ow this would a.ppn.relltly permit it. I do not think that. anybody 
should be tried twice by two different, armed forces for the same oITense. 

Mr. RIVERS. Could they nOt plel\d double jeopnnly? 
Colonel MAAS. Well, you permit double jeopaJ'(ly in this bill, 

though. I do not think it should. I do not think you should permit 
double jeopardy. That. is a silcred American principle, too. 
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:\Ir. RIVEns. Colonel, aboul. thaI. bad-condliCI. discharge, wou.ld 
you so: so far as to say lhat no cow," martial saxe a gencrnl court 
IlHlrlu\1 should be permitted to rcndel' any kind of a discharge? 

Colonel i>. IAAs. Ko, I am saying a bad-conduct.. discharge is a 
pretty sel'ious discharge and-­

~!r. RIVEUS. \\"eli, they can change the names of thelll. They 
can get 111'OUlld that. 

Colonel i>. IAAs. :\0, I think that is the least one that will bar you
fl'om civil scrvice. 

~Ir. Hlv~;ns. 1 say that could be changed. The regulations can 
be changi'd. 

CololH,1 :>.Lus. No. That is provided by law. That term is a 
legal term. 

~!J'. RIVERS. l SCC'. 
Colon!'1 :-' IAAS. At least it bas become so by usage and lam sure it 

is by legislil.lion. l do not think you would find tlH~t hllppenin". 
You would heftr nbout it \'(,ry quickly if you did, from tiS if nobody
else. 

On page 25, gC'ntlemcn, in Lhe second line, after the words "DefC'nsc 
eoullsel" w(, suggesL Lhat you insert: "Unless defendant waives in 
writing such qualification." Now we suggest tbe same inscrtion in 
subscctions (I) of (c) and in (2). 

1\'ow, the purpose of lhat is that whcre the prosecutol' is a law 
offic(,r, the defendant can waive the defensc being a Illw OffiC(,I', that. 
.is Il trained officer. It ought to be done only if he waives that. 

Our next comment on page 28, line 6, arter the word-­
Mr. BnooKs. What article is that? 
)'11'. S~lAnT. Article 30. 
Colonel ).IAA8. Yes, article 30. 
:\11'. HlvEns. Section (b). 
Colonel :>'IAAS. Section (b). We suggest that 'you inscrt arter the 

wOl'd "that" "by I'cason of his constitutional rights," SO t.hat. the 
aecused would be advised that he did not have to make nny statement 
unci the reason be did not have to is beca.use of his constitutional rights 
not. t.o have to make them. W'e t.hink it is quite important. that he 
know the reason he does not have to make them and it is not. just 
some gratuity by fI, kind-hcn.rted officer. 

On page 30, article 34, on line 23, atter t.he word "evidcnce," we 
suggest thnt you insert ,jbeyond a reasonable doubt." We think it is 
just a little too broad lhe way it is now: The convenill~ flut.hol'ity 
shall not refer a charge to a genera.! court martial for tnal unless it 
has been found that the charge flUegcs an offense IInder this eo('C' and 
is wananted bv evidence." 'Ve think t.he cvidence should be beyond 
n. 	 I'cusollflble doubt. 

~Ir. BnooKs. T Il<' same term is used in civilinn triaJs. 
Colonel.\·[AAs. Yes. 
7\ 11'. PHILlIIN. It would not be. In civil ian courts it woult! be 

prima facie dClCI·mination. 
Colonel :\ IAA8. Well, you put no restriction or qualirying term on 

this onc. You do not even call it prima. facie evidence. You just 
say evidence. 

).lr.l)IIILBlN. I think i:f you want to cOllronn it to civilian language 
Sou should make it prima racie determination. 
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Colonel ~r"'AS. Well, we willlcn\'c that to you gentlemen to work 
out. We think there should be some qualifica.tion. 

Gentlemen, on page 32, nrticle 37, we feci vcry strongly thllt this 
article should CRrl'y some pena.lly. 

TllIlt \\IIS c\Cil/t with quite adequately yesterday. 1 (10 not know 
as I would ~o IlS fill' fi$ the Anll'rirllll Legion did 011 thaI. But \\"0 
('cHain.!y r,,('1 tllM it iii important that there b{' a 1)('IHlity for nuyonc 
vjolnting this prohibition I\~nim;l unduly influ(,lwing lllcmb('l"S of lh~ 
("ourt or thf' PI"OSCcll lion. A 10.\\" \\ ithout It p(,llil!n" is 110 IILW iI.t nil . 

.:'If ... Hlv!::ur<.. Genel'n l Rit('J' surl' put some trcth in it yesterday. 
H e surr !HIl:!~('stcd some. 

Colonel .:\J..us. Y('s. I Ilm SUI'l' VOtt wiUllenl with that. W('il.dd 
our SUppOl't. thnt there must be sorno p{'nalt~, 01' it be('ol11es llH'lIning­
It'ss. 

On pllge :3:~, g"C'llt1t'fl)t'1l, ~I"l ide :{8 we 'luggt'llt tbat if tht, ("oullst'l 
dlOsel) by th" !wt."ullt'd is not qualified I\S fL lawYN, with ('{juul quulifi ­
cution to the pro~l't'utf)r, tlUlt the C[UI\lifiNl ('ounsel nppointl'd fOl' tho 
d efense h)' tbl' ('oll\'ciling flllthorit..y-onc who is so qu:difh'd ,should 
lIOt he ('x('us('(1. 

Jf the a("('used elrdS to ask for fl. counsel who is not fL IlIw)'(,1" und 
not propedy qunlifil'd :lml the ('ollY"Cnillg nuthol"il), has nppointC'd Rueh 
a qualified oO"iI'C.'J', the COllrt should not ex('usc him. 
WI' fc('1 t h" illtel'c!'It of the I\ccu>icd wh('ther he wanl'; it O J' not should 
h(' protci'l('(l by hfl\'ing a trnincd oHieN as o.n Il'lsocintc ('OlllJ.S('1. :-;0 
,\ (' sllggcst Ihnt you dcl('te tlH! iluthority to excusC' s tl(.'h eoul\$('1. 

).11'. 13ltQOKS. \\1U\ t lilU' is thut? 
),11". G\VIN. Wait t\. minute. Let me hear you I"epeat that, ngnm, 

\\1Hl.I did .VOll sa.y? 
CololJel )'1., \15. Th at.. if the il.ccu,>ed-­
),11". G \YIN. Th(> l'OUI"! appoints--
Cololwl .:\I.HR. No. The cOlln:oning authority- ­
).[1'. G \YIN. Yes. . 
Colonel )'I.UR.•\ppoin ts a qualified d(>f('llSe counsC'!, with ('(I llll I 

qualific-tltion.s to the prosecutor. 
).Ir. GAVIN. Ye~. 
CoJon('1 ),1 ., \s. Now , if the aecu':;N\ elects to scl('('t ':;OIll(' ot her ofi1('er 

who is not.. qualifi(>(l, this giv(!s ftuthorit.,· fOI" the (,OUlt to (',\('u<;e the 
d('fl'I\S(' ('oun,:;C'] who has ])t'('1l appointcd by lhl' {"oJl\'cning authority. 

"',, think !hnt ('\'('11 though the aeeus('d ought. to hll\,c tlw right to 
his own ('oUI1'lcl, whet he\" II(' is (Jualified or not, thnt thN(l i;ihould be 
on his side a clesiglHtted trll.il1('d legal offieN as an tlssoeiatl' eOlllls(>l . 

:"\11'. Rlvl·;!ts. YOli SilY this bill dep"ivcs him of his right to employ 
bis own COUIIS(,1. 

Colonel )'IAAS. No, it does not. But if he does emplov his ('ollilsel 
t he ('ourt CRn excuse the one that hilS been appointed by the cOllvening 
author ity. 

).[r. Rl\' ~:lts. You think WI' should put that in h('I"I..'? 
Colollel )'IAAS. Yes, 1 do. 
";\Ir. I'I AIH)~. You mCllIl even though the defendant does not wnnt 

him ? 
Colonel )'fAAS. That is correct. In my opi.nion it is the duty of the 

court equlllly to protect the defendant as it is to see thaI.. the prose­
cutioo-­ .4 
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~[r. WINSTEAD. Suppose t.he defendant feels that appointed counsel 
would advise him in t.he wrong directioll ilnd he docs not wan I.. his 
scn~iccs? 

CoioIlCI l\[AAS. No. I am suggesting that. he be there as associate 
counsel. lIe still does not have to follow him, but he has the benefit 
of his advice. I do not think the court bas It right. to excuse him. 
think Ule court's obligation is to carry the rights of the accused. 

-'Ir. GAV IN. Would you care to express an opinjon as to what you 
Llliuk of the defense cou nsel that was nfforded t hese boys in Lhe cases 
that have come to yOUl' nLtcnlion over the pnst. sCYf'ral yenl'S? You 
sa.y you have had 32 years oC cxpmicl1cc. What do yOlL think of the 
defense oounscl U18.t some of these boys had? 

Colonel :\lAAs. Not too much , frankly. I think most of them were 
conscientious, ) 1 ... Gavin. There were some of lhem, in cnses that. I 
re\' iewcd, where lhe defense counsel was not conscientious. 

He was t.hinking about his own promotion. And he was living in 
the sume bachelor officers' qual{ers wit b the prosecutor. Too mllny 
of them were not trained. 

Now, ncur the end of lhe wnr that began to be pretty well correded. 
You began to get. lawyers in there who began looking on them as a. 
client. 

).lr. GAVIN. You think that possibly some of the counsel when 
appointed by the court. would not. be satisfactory to the defendant. iu 
the case? 

Colonel ).·f AAS. Well, he might think he wnnts them. But I thin k 
in additio n to t hat he should havo Lhe protection of a trained law 
officer as associate cou nsel. 

Now, ge ntlemen, I am going to suggest thnt you excuse me---­
:\[r. BnOOKS. We are deeply interested in your testimony and we 

would like to suggest. this: T hat at. a later time perhaps since you wiU 
be here in Washington, the committee might wnnt to call you back. 
You will be available. 

Colonel :\ IAAS. I have not. finished. You hnve a witness here who 
has come nt considerable trouble Ilnd inconvenience, and I nm sug~ 
gesting thllt. you excuse me so thnl. you can hCtH fro m him now and 
not. put him to fU I·ther inconvenience'. 

And I wou ld like eiUlcr to come back at. !l. latcr time and finish my 
statement. or if that. is not. possible, I will write up the rest of it and 
submit. the other suggestions I htwe to make. 

~ rr . BnooKs. You will be available here in Wnshington? 
Colonel )fAAS. I will be available and I will keep in touch with 

:Mr. Smart. Thank you vcry much , gentlemen. 
!\II'. B nooKs. Thank you very much, Colonel. 
Gentlemen of Ul(~ comm it.tce, we have here i\fr. George A Spi('gcl~ 

berg, chairman of the speciaJ committee on military justice or the 
American Bar Association. 

Where nrc you from, ~[r. SpieJ.!cIbe~'! 
).[r. SPIEGEI,BERG. I alll from New "I ork. 
:\£r. B nOOKs. We arc glad to have you, Sil', and gll1(1 to havc the 

statement as rcpresent.ing tbe vicws of th e American Bar AssociMion. 
:\[r. SI·n~OfJ I, BERG. \V eil, it is a pleasure to npl,ear before you gentle­

men. 
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STATEMENT OF GEORGE A. SPIEGELBERG, CHAIRMAN OF THE 
SPECIAL COMMITTEE ON MILITARY JUSTICE OF THE AMERI · 
CAN BAR ASSOCIATION 

Mr. SPIEGELBERG . I perhaps might. slty that I 11111 11 veleran of bot.h 
WIlI"S, in tbe last ono hl1v i.llg scl'ved on General Eisenhower's staff 
fJ'om D ecember of 1943 unLiJ just before the end of the war in Etu'ope. 

I am a member of the hilr of tho StIlte of New York and pl"OfcssOI' 
of ln.w at New York UnivC:l"SiLy, as well as being the chairmall of lhe 
special committeC' 011 militlll'y justice of the AmerieuJl Dar Association. 

At. the outset, I would like to say I think the congratulations of all 
those who are interC'sted in adequate courts-mil.rtial reform should go 
to the g'C'ntlemen who arc J"('spon~ibl(> for drflfting- this code. 

1 do not. think that LIUlVC ever s(>en iI. more cttrefully drnftcd code. 
r think that tbe first long stC'p forward and a vcry milch needed step 
WIlS t!tk(!11 when the Flston bill was drafted, although that bill ulmost 
neccssD..rily had muny defects. :-. [any of those hnvc been corrected 
in t.he p resent bill. 

I think 1Hlrticulnriy the fact that adequate representation of tho 
defendant at all stnges or tho tt'ial, which was one of the things most 
strongly urged by tho Am(>J"ican Bar Association, hIlS been admirably 
coverccl in the present bill. 

In addition, 1 think we may ha"e great hopes by th e establishment 
of the Judicial Council- another recommendation most recently 
adopted by the American Bar Association, on Febnuu'y 1 or this 'year, 
in it report which 1 have submitted to tho members of this committee. 

There is, however, whe ll aU has been said, one fundamenta l defect, 
and when I use those strong words, T express the unanimous opinion 
not merely of my committee, but of the house of ([('legalcs of Lho 
a.ssocintion itself which hilS repea Led ly statcd that t il(' \'('I"y foundat ion 
of adequllte courts ma rt ial is the divorcing of comllllliul coutrol from 
t.he CourtS. 

Now 1 wanl. t.o mllkc it pCI'fedly clear before very bl"icfly rcviewing 
the history of legislation on thllt subject that there is no one who has 
11ad any connection wit h the military sen'ices who docs not believe 
and bcl ien~ em phatically t hat the enforcem('nt of discipline is an 
absolute essential in any branch of the armed sel·viccs. 

It seems to me, however. thcre has been a grcat deal of confusion 
between the enforcemcnt of discipline and the administration of jus­
tice. I do not think thaL the two have any necessary connection, 
and I sha ll attem pt to enlarge upon those views in 11 moment. 

r would like to call to the ntte ntion of Lhe com mi Ltee thaI, the War 
D epartment's advisory eo mlllil.lee i"('ferrcd to most frcquently as t he 
Vn nderbilt eonuni t tl·o !lppoi nted in Ma rch of 1946, held extellsi\ye 
heari ngs. 

It came out with 8 report in the middle of DC'cember of 1946 and 
seven p8~es of recommenda tions. Four and a. half pages eoncerned 
themselves with the ("ontrol command over the (·ourts. 

T he recommendntions of the Va ndel'bilt committee wl're subse­
quently adopted by t he entire asse mbly of tho Amcrican Bal" Associ­
a.tion and by the hOllse of delegates on three sC'paratc occa~ions, the 
last being in February of this year. 
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The prescnt bill, with all of its odmirnhlc aspects, lean's command 
domination of the courts ('xilctiy where it WfiS beforl', wil hone rxccp­
lion whith lUust he noted. I think Ilrlidc 37 pro\' id<'!'; Ihnt intel'­
fen'nec with the (,OUl't by anrOIlC' in pltl'ticuiul' and by tit(' commander 
spc{'iflt'nlly is prohibit<.>d. lhllnwful interference is pl'Ohibit£'d. 

And I\('c:)rding to my I'('ading of the net, section 98 makes such 
inlcl'fl'rl'Il('(' un offt·nsl' lllHkl' the nd. 

Xo\\', gentlemen. the difliculty with tl\(' 'ldministmtion of all COUl'ts­
militial lcgi~ l tltion in the 5(','\'i('(>5 is Ihnl thrrc has so orten bcC'o iL 

wide gap brtw(,(,11 a bill which is Cnil' on its face, but in the ndminis­
trillion of which loopholes IUl\'e been found through which \'0\1 cnn 
dl"i\'(' It lenm of OX('Il. ­

I think thl.' SillllC ('rilicis m Ill!1\' f:l.iriv Ix- In!ld(' of ill"licl(' 37. T do 
not b('lie\'r lhat it willl"rmrdy the sitUfilion wh ich crealed the gr('at('st 
difficuil,y in "rorlt1 War T ancl which WitS qll('slioIl('d fit length by 
flmon~ oth('l1\ Pl"of(''Isor :'I.lorgan, the chuinnn ll of the prcscnt commit­
teC', Ilfic]' Worlel Will" T. 

J would lik(, if T might and if nny of yOIL gentlemen hnve til(' tinH' ­
to recommend the nrticlc which Professor :'I.rorgnH wrotc in 29 Ynlc 
.JolIl'llal, in J019 - 30 yenrs ngo. 

TIHLt fll"ticl(' could han' bN'n writ..tell just as Ilptly aftel" World War 
1I b('ciluse th(' dde<:ts due to commnnd dOlllinlllioll whie!. stirJ"cd 
110rgnl1 tlnd ot hers· Chnmberlain and \\"inlhrop- aflC'l" \"orld \\'ar I 
were l"cpl.'all.'d on an I.'nlaq!('d scolc aftel" World Wllr Tl . 

And we bdi('v(', that is lhe .\merican B ar Association believes, that 
unlC'SS ('ol"]'(>('ti\'e legislntion, efrccti\"(' con·C"('tivc lcgislntion, is possl' d 
by thl' Congress, we will hnve to wa it until aflel" Wodd \Vor 11 r b(>[ol"o 
the defC'cIs o f this legislation be('om(' appllrl'nt itS wc belie\'1.' them. 

~Ir. O ·'VIN. PnrdOIl me for intcrrupting you ill this point. 
Mr. S I'I EGELDERG. Yes. 
~Ir. G'\\"I'1. ('ould you submit the Il rliril' lhnt you rrfe]TNI to fo]' 

tl\(' r('('ord, so il ('ouid br incorporatrd in your rcmarks? 
:'1.1 ... SPIEOI:.I.IIE]tG. r have gi\·l.'n .i\t.-. Smart t bc ]'ecomml'IHlntion of 

ti l<' Amcrican Bar .\ sso('intion as well as t he statemcnt, ~rl". Gnvin. 
(The in rormation re fcrr('d to appears at p. 727.) 
":'I.fr. RI VEBS. You h ll\'(' proposcd :unl:'ndmcnls for thi~ p]"Oposnl? 
Ml". f;I'IEGl:Lm:IIG. \\'('1\, T ha\'1.' 1I0l t1l('m with me. :'I.r... Rlvcl"1l. I 

cnll ~ay this: \rith rcsp('cl to thc Elston bill \\'C submitt('d nnlcll(l· 
m enls, 

Mr. Rln:ItS. Ycs. 
:'fl". SPH:Ol;LH~:nG. Th oL is nncient h istory. 
1fl'. H.l v}: lts. Yes. 
111'. SI'IF;(lEI,II£ ]W. [t. would not be n difllclllt job Ilnd W(> nrc 

cNtainl.\' will in!,! to 1IlHIC'rtakc tbe dl'l1fting of tl\(' ('OITe("t;V(' or whn t 
Wt' hopl:' nlld o£'lil:'v(' arC cOI"I'e'('li\'(~ Il.Il1("ndmNlts alld submit thl'm to 
Ih iR ('oillmittl'(, within II. n'l"v r(>il.sonnolv short limt'. 

~fr. H]VUIS. '1'0 tlw prop'oscd \cgislaiion? 
1l!-. SI'It:O£LIlEllG. Thill is ri..ht. 
:'I.lr. RIl'};us. But ror Ih£' m{$1 ral" YOll brii \"(' Ihnt tbl' ]>J"o]>oseci 

lrgisln.lioll iR 0 stf'P in ccl"tain l .... til!' 1H.'('esstll)" di]'('('lion? 
~Ir. S.'n:oEI,IH:UG. Without any qll!llificlltion at 111\, sil". We th ink 

thnt t h is i~ n. vcry finc piece' of le'gislnlion, spcnking': gCllc l"!I11y. .\ncl I 
nm dirccting my remarks to wbat I regard as the olle TCllloining 
o lllission. 

).11'. RI VERS. I 8ce, sir. 
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~Ir. SP I EoELIH:no. Which none the h'5S we regnrd fiS being- the 
fact thnt it is only on('--Qf grcill importance. In fuct. it is the founda­
tion of tile existence of militnry justice. 

).1... RlvEns. Wf'lI, your nmcndments would not be extensive 
anvwny, would lht'y? 

~rr. SHEGEt.tu;nG. They would not. be extensive. 
~dr. RIVERS. :\1 ... Chninnun, in that connectioll I u5k that. ~rr. 

Spiegelberg be asked to submit. these. 
:\1... BnooKs. \\·cll. be will be glnd to do it. 
Mr. S,'!EGf:LIIl:nG. I will be "cry glad to do that, l can assure you, 

1\lr. Rivers. 
)Ir. BnooKs. :\11'. S~icg{'l.b{'rg, may I ask you this question? 
:\[r. SPIEm;LIl£ua. Yes, Sir. 
~ II·. BUOOI'S. Wh aL do you th ink of t.he suggestion made by 

Colonf'\ \ 1,lns who ; ust. tes tified and also by the American Legion: 
Simply placing a cl'lmina l pcna lty at t hc end of al'tide 37 to which 
you have just referrcd? 
. ;\ 11'. SPH:GE I,B~JilO. ' VeIl, I understand~and this is naHor ond if I 
am wrong [ om surc Lhat YOH will con'cct me~that t,he Amcrican 
Lc~ion evcn went so fill' as to suggefit civil indictment and trilll by IL 

civil cow'l. 
1\ 11'. 13ll00KS. Yes, before 0 Federlll criminal court, as I lI ndel'· 

stand it. 
:\11'. SPIEM:L IH:no. Yes. 
:\11'. BnOOKS, Wilh a penalty of 85,000 fine 01' 5 years in pl'ison. 
:\If. SI'I[;m:LIH:nQ. Y('s. 1 tllink that would be unfortunate legislfl­

tion, Now I cannot spcllk for the American Bill' Asso('izltion beCllllse 
we h iW(' !lot (.'onsidered it, but 1 do think that vou should only have 
ci\"ilillll interference with the processes of military justice by your 
Judi('ial Council at tho top. 

] n addition to Lho\. I think it would be ineffC'Ctivc, and I think it 
would be ineffective except as it thrcat, for this reason whi{,h is simply 
staled: The pres('nt bill soys that the unaut,horizcd influencing of 0. 

court is prohibited,
Now if anybody will tell me 01' tell a commanding olli('er where Ihe 

line is to be drflwll betwecn outhorized and una.utiJorizt'd illflut'llcing 
of fI court, I would be glnd to hzl\'c it. I do not know. 

But. l do know fJ'o m expericnce in t.wo wars that without. violating 
Il, commo of nrticlc 3i I , IlS a comllionding omerr, could get any 
vCl'ditl l wfillted from !lily comt ('hosen from my comm nnd. 

1\ 11'. PUII,U IN, 1I 0w do you propose to (':Iose th fl1. gnp? 
1 11' . SI'IEO" '.. I) ~:RQ, r would propose to closc that go.p~wh.:n 1 say 

"]" 1 mca n the nssocifltion for which I speok-by an flppnl'l'nl ly 
sim}llc pl'ol't'dul'!ll method whicb r can talk about. wi th authority so 
far IlS the Army is cOIll'('J'llcd . 

1 hfl.\'C hesitat ion os fn l' as the .Na.vy is conccrncd becousc I flm not 
experi (,~lccd in thcir procedural difficuitit's which .1 undcrstflud they 
are urglllg. 

As ft1l" as the Al'my is concel"llcd, the simplr mdhod of doing it 
would simply be for thc l'slflblishment of the Judge Advocate 0(']1(']'0 1, 
thn.1.. is on oOiccr's corps, now independcnt of command, at 110 lower 
than finny level. 

I am talking about the general case. To that mall panels of officers 
a.vailable for court-martizll duty would bc transferred, ThaI.. is, 
names would be transfelTcd by commanding officers. 
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Obviouslv the commanding officers wouJd hnve to IHWC the right to 
substitute othor officers hom those on t.he ol'igillru list (1'01n lime to 
lime in order to meet the Ileeds of their command. 

If, let us s!w in the particulnr Army, an (Lvc.rage-size army, there 
were eight divisions, you would hn\'c panels Itt the A.rmv Judge Advo­
cate Gencml's headquarters from which where neccssar§-and I stress 
the "where 1l(\{,(,SSfll-y" and only where necessary-courts could be 
sent to any division composed entirely of ofliccrs from one or more 
other di\'isions. 

Now, if the situation was seriouscnough tbere is not anv rcnson 
why you could not. in n theMe!', find 1 do not sec why vou could not in 
the zOlle of intcriol", raise thM if necessary ono echelon h.i~bcr find 
make it Anny group, because whll.tever anybody may SA.y aoout lhe 
necessity of speedy justice as far as gen('rnl courts ~lr(' concerned I 
have n('ver heard of a general COllrl.. being convened and sitting under 
fire. It is not an instantallCQlls process. 

If you did it hom Army group headquarters- and I think t1l l\t 
would be necesso.r~' if :1.1.. nil in the I·n.rest illstn.llces-you could have, 
(01' instance, to take nn illustrn.tion fro m the last wnr, officers e.''lel usivcly 
from Hodges' First Army sent to Pa.tton's Tlurd Army to try cnses. 

That wns not a very long distnnce during the war and trnnsporta· 
tion or the shortness of transportation is in mv opinion based on long 
experience SO fal' ns headquarters command are concerned more of a 
function than a ren.litv. 

).11'. BnooKs. 1 fl'. S,r.iegelbNg', let me ask yOll this: Suppose you 
ba,'e n task force and Na,'y mell aLtached Lo an AI'IllY commt\lld, what 
would be your suggestions t~S to the fairness of acqu.iring all YOU1 0 

panels from thut Army level which would in effect exclude the Navy
men? 

11r. SPIEGELBERG. Well, is tho I.. not the situation wbich you run into 
whenever you have a group from one ann of the serdce attoched to 
and subject. to the discipline of another arm of the service? 

111'. BnooKs, Well, where you select your panels from your locn] 
levels you might include Nlwy men, 

Mr. SPIEOELDEIW. You might from the higher, t.oo, if it was a unit 
sufficielll.. to bn.ve an independent command. I n.m !lot assuming thll.t. 
the officers should be chosen on this panel from Army commands aloneo 
H there is 1\ Nlwy command in the theater, sub/·ecl.. to Army discipline, 
it would be the duty of the Navy commal}( er to make his list. of 
officers avail!1ble just as it would be that of anv division commander 
or area commander. 

:Mr. RlvEns. In civilian tc.rminology, that. would be a. constant 
rotation of veniremen, so to speak? 

11r. SPIEOELBEItG. Yes. 
Now I want to emphasize the point, ~rr. Rivel'S , that. this would be 

where nec('ss;ury. And I am not asswning it would be always or nearly 
alwa.ys necessary. 

But the instances in which commanding officers influenced courts is 
legion. 

Now I am not suggesting t.hey did it. int.entionally-wrongfully. I 
think qu ite tbe contrary . And I think I can poinl.. to pretLy definit(l 
proof of that. When the Vanderbilt conunittec interviewed among 
others 49 general officers-and I think my figlll'CS are accurnte-16 of 
those genNal officers affU'matively and proudly Lestified that they iu­
fluenced their courts. 
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They regarded it as part of their duty_ How Ulany of th(' remaining 
33 flctually did it, I do not know. 

).fr. PHII.BlN. What mnchinery would you suggest to prohibit or 
punish for thal. practice? 

Mr. S PI EGELBERC. Well, I think punishing for the practice is the 
answer. 1 think the wfly to meet. the issue is to tok!' nway from thl' 
commflTld<'f the right. to I1l)1)oint. the eourt. 

Now I have never been oble to sec, and I ha\'c never heard a con­
vincing argument that doing that would in any way interfere with dis­
cipline. 

Mr. RIVERS. Well, that is a separate judge ad,"ocatc sel-up, is it 
not.? 

.Mr. SPIEGELBERG. "~cll , you have your serarlltc judge advocate 
set.up, ),11'. Rivers. You have that now. An( I trust it will be COIl ­

tinued. 
Mr. RIVERS. Under the Elston bi.ll? 
).11'. S PIEGEJ,B~~RG. Right.. 
Mr. Rlv Ens. Yes, sil'. 
Mr. SPIIWELBEHG. But you have no job for thnt. 81"'Ih"ll'ate corps to 

do which we had hoped would be t he job given it. and that, is the super­
vision of Lho court. 

Now Lhe court is an inst.rum(>llt. of justice or at.lrast. I fissume that 
it is flnd after the charges have been referred by the ('olrunn.nder nnd 
the commander appoints the trial judge advocate-the pl'osecutor­
so that. a speedy trial will be fissured, it. seems to me when that has 
happened Lhe ends of discipline have been satisfied, with one addition. 
that. Rfter the court. has reached its verdict. the command should ha\'e 
the right. to pass on t.ho.t. verdict with a ,'iew to clemency, beclluse 1 
think that t.he commllndin~ gl"'lleral should 8ny: "All right, t.his mnn 
hilS been convicted of a hemous offellsC', but he is mOI'e importflnt to 
my commflnd now for Al'my purposes than be is languishing in jai!." 

'But beyond that why should the court have any fu rt.her rights? 
Now I think the matter can he very easily <:.Iarified b'y three simple 

questions. Do we belie\'/} that men in the armed s('rviCes should r('­
cf.'ive a fair trial? The answer to t.hat must be" yes." 

We have written into the low now, and the Elstoll bill and more 
strongly under the proposl'll bill , that. anyone who influences the court 
is committing 8. wrong. 

No\\' if we admit that influencing the court is n wrong, why do we 
gi\'(' the power to the commnnding officer Lhe only lise of which can 
be to influence the court? 

)[r. PHI LBIN. BuL as I intimated before, wc pro\ride for punishment 
rOI' nttempting to influenco t.hc court. or influcncing the court. 

)'11'. SPl£GELB ERG. Thcl"c is it !)unishment, as I I"f.'ad it, }.fl'. Philbi.n, 
und('r the prcsent bill. But 1 (0 not think that nnswel's il. I \'ust 
cannot. rcalize-nnd pf.'rhaps my imagination is not. vivid cnoug 1­

anv officcr in a commnnd pr('ferring charges against. the commanding 
ofIlcer under article 37. 

I mean T reaJh~ cannol. Thereforc, I thin k it is incffective. 
Mr. BROOKS. }rhat was thr reason I think Lhe Legion suggested it 

go to the Fedora.1 crimina.l COUrt. 
) rr. RIVERS. That is right. 
':\fr. SPIEGELBERG. Right,. Then you renlly do ha."e nn inter­

ference, it. seems to me, wi th discipline. Certa.inly, if you keep this 
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('om'cuing power in the commander, if you hove fl timid ('ommllnt.iC'I', 
is he not going to sny to himself, before he ('yell ('on\'(,11(>5 the cou.!"t 
porticulady where it is an importAnt .... Ilse wi th r{'spC'cL to, irt us soy 
fill omccl' or some sUlIIdi ng: "I better be prelty CUI'C'fui nbouL (his. 
This Illllil may undertnke to go to tlle civilian courts to hove me 
ind icted." 

J PNSOllfl!ly th ink that in t{' r rOI'CIn dnuse is tho wny to COrrect this 
vcry rcal defect in the pr('s£'nt Inw. T do think the way to ('OlTect il.. is 
to (>lIllhc supervisio n of the ndministration of justite whel"(~ it belongs 
and that. is in the i(>gal corps. 

). f ... RI\'ERS. In SubS1ElIH'C, theil, ).11'. Spiegelberg, you say if ."Oll 
will {'xlcnd the COYcrug{' of that independence to the J!:lslon bill and 
mnkc it slrongN in lh(' propos('d billllnd slrong{'r lhnn th{' proposed 
bill - 1 11m tulking llbout lh{' indcpendencl' of the judge udYocatc ­
that is t h{' way to con'eel it? 

111". SP1EGHIH1RG. W{'II, Ihe inc\l'pellc\{,llc{' of th(' {'udge ndvocale 
h imself, ). rr. Rivers, is not the answ{,l". Th{' judg{' a{ vo('a1e has the 
ilulepcndc llce now. Wh aL wc should do to the ju dgL' advocate now 
is to say thaI. instcad of t he commanding OmCN the Judge .A dvocate 
General should be the cO llyening aut hority for the cou r l.. 

)' Ir. RIV~:RS. 1 sec. 
). f l". SPIEGEI,RERG. Tn other words, we will give the Judge Advocnlc 

Gell('rnlall additional dul". 
).Ir. RIVERS. ThaI. is right. 
). lr. SPIEGELBERG. Now, 1 hR\'c been worki ng in this now for 3 

y('ars and I hu\'e been wait ing to hear one RI"gumcnt on principle which 
will support the proposition that the eOllllnandin~ office l' nc('(\s the 
power to appoint the COUl"L in order 10 enforce disclpli nl'. 

1\ r I'. HrvERS. Now, do you think thaI. was discussed in :'ofr. )forgan's 
set-up llnc\ do you thi nk t. IH1L maybe by way of compromise IhnL has 
not been includcd, 0 1' wou ld you \'enl.me to form an opinion? 

Mr. SPIEG EL BERG. Arc you asking me for my guess, ::\11-. R ivers? 
)' Ir, .RI VERS. Well, I do 1101. wnnt. to embtlrn1.ss you, sir. 
}\ rr. RPIEGELBEIlG, Yf)U do not. embarri\SS me because Professor 

) Iorgn. ll is on record and has been for 30 years. 
.:\1r, H I VERS. I sec. 
1\ lr. SprEGELBERG, And his views, I belie\'c, hnve nol. changed in 

that. t.ime. 
Mr, RIVERS, Well, Professo,· ). [organ is a practical mnn, '"Olen 

you get in these con ferences you cannoL always gct. ('"e..ylhing you 
wan L, as you know, 

1\1 r. S I"EGELRERG. I cou ld not, ngrce morc. 
M r. R IVERS. Yes, si r·. 
1\ [1'. Sp rEGELIlEF:G. And T am not. for fl. moment CI iticizing PI'Ofessor 

M orgall because 1 think 11('. has done a grand job, 
) \ r. Rl\'F.RS. n ul, I am just. wondering whether th(' reason it was 

not. incorpomtcd in this pl'Oposal was because LH' was hilling his head 
u pon a stone wall. 

::\fl' . SPIEG£J.llt;RO, " -('II, if you want my guess, my guess would 
be that. the Navy fane i('s that there are pl'Ocedurfll difficulties involved 
d ue in large part. 1.0 the fact that. they have no legal specialist. corps 
and I understand arc not, pal,ticll lllrly anxious to li n\'(' one, and with­
OuLOIlC I cnn see that lh('l'e would be pl'Ocedul'ai di fl'i cultics. 

MI". RIVERS. You know the old saying: " As long as lho ligh t holds 
out to burn iL is t ime fO I" l he "iles t sinner t,Q retuI'n." 
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J\[r. BROOKS. "'Veil, now, coming back to your suggestions, how 
would they apply in lhe Na...y Ilnd the Air Force? 

)fr. SPIEGELBERG. 'Veil, ItS lnr ns tbe Ail' Force is concerned, I 
sec no difference from tho Army application. UnforlmlRtcly, as 
far as the Navy is conoemcd, I cunnoL spcnk. But I am sure that 
t.hero will be no difficulty if yOli hnve a legal specia lis t CO rps 01' what­
('vcr the nppropl'iutc word may be in the Navy to nclministcr these 
things. 

j\tr. RIVERS. Of course, we realize the Navy has different. problems. 
For instance, the absolute dictatorship on a vessel is necessary. And 
I do nol believe the establishment of a specialist corps would seriously 
disrupt the need for such nutllol'ity when the occasion arises. 

J\lr. SPIEGELBERG. T heard what. Coloncl 11nas said on that subject, 
and 1 cannot. admit. thnt disciplinc is mOJ'C importan t in the}.; avy 
thnt. it. is in the Army. 

~Ir. RIVERS. Cf'I·tainly aboard shi p. 
1\[r. BROOKS. Well, justicc is just icc wbcrc"er you get it.. 
!dr. SrIIWBLBERG. Thcre is no question about. it.. 
1\11'. RIVEns. 'flult. is I"i~ht. Dut I think it. wou ld not be dismpted 

by ft, Icglll spccialist. corps If WI' dccide to sct. one up. 
).11'. Spn;GELB ERG. 1 do not. know that it would. As I say, I do not. 

speak with authorit.y on the subject. because my experience has been 
entirely in the Army. I do not. sec why it.should . 

Now the Ilrgu mcnt has Iwen made o\"cr and O\'('r again: Outlying 
posts and distant stlLtions. J cannol sce tlla t that. ('I'cates any difficult.y 
at nil, really. Pcrhaps tht'l'l' is 11 sligh t difficulty as ral' as transport. is 
cOllecl'ned. 

But. I do know in Afl'ica in the last. war where you had ouUying 
posts tlley had tm "ding {'omls. H they hnd it. ill the i!lS t. war tbey 
cnn hnve it. in the next.. 

;\11·. RIVERS. Thnt. is right. 
:\11'. SPIEGELBERG. No\\", it. is ll"lH! thel'e mlly be incolwcnien("e, but. 

as the chairlUau staled, it. sccms to me that. lhe opportunity of justice 
is morC' important than monetary inconv('niC!lce or e"en conti nuing 
il1(,OI1\·cnicnce. And , of ('Olll"SC, in pcacetime thel'(' is no question at 
nil. And we nlwuys lose si~ht. of that fllct. 

Lthink I am correct in sayi ng that the history of this ("ountry we 
hnxc becn at Will' approximatf'I'y 20 yeat'S. That. Icaves n long time 
betwecn wat'S. It seems to me n.lthough there moy be some excuse for 
nil unfnir trilll in wtutim(' OWl'(' is none in peacetime. 

'[ tllll 1I0t justifying nn unfllir trilll in wortime, but. conditions arc 
(Iiffcrellt. But. in p<'Il('C"tinll' I ('nn sec no J'cnson for it. 

NO\I' I do not want to 1'('P('tLt. Iilyself. I do 1\·Hnt. to suy that. 11ftcr 
the mos!' serious consideration til(' Am('l'i('llll Bal' Asso('intion on foul' 
sC'parntc oC(,llsions has IHI\'ol"flted this. 

We sincerely hope thllt. it. will be wl'iucn into the I'lli' and we will be 
glad to submit. to this cOllllllittcl' nmendments, th(' required 111llelld­
mcnts, to the pr{'SC'nt bill whi"h would affect. thnt ("lIangc, which will 
not be great. 

It mealls simply tlw trnnsf('l' from th(' commnnding officer to the 
appropriate Judge Ad\'ocatc Om]('nll's offi("('1' of hte right to cOIl\'enc 
tht' ('Ollrt and to appoint nssig:ned defcnse cOli llsel. 

If we ['cIdly stop a moment to consi(lcl' what the ('ommanding officer 
does now, r" do not sce how wc can help but. be atlluzed. The com­

S(',21lG--49-:So.3;-_" 
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mnnding officer in effect. refers the charges, In fact. he pl'efen. the 
charges, AClually he does not Illake them, but has an officer ill his 
command do tbat. since if be act.ually made th e charges hilllself be 
could not. appoint. t he court. 

11(' appoints tlte prosecutol', He appoints the defensc (,(HlIlSCI. 
,A_lid how often h(' hns lold the court: "You convil,t, you givE' him the 
limit , ] '11 fix the sl'lllencl'," 

Xow, p("rhnps not in thosc terms and 1}(>rhaps not. as badlv as that, 
but. T nm su re that witncss('s ha\"(' appeared befor(' you fi nd !iav(' testi­
fi('d to numerous pcrsonlll experiencf's that they have had whcl'c they 
have attcmpted to do their sworn duty and renelf'r n just wrdict nne! 
thf'Y either gO t a sk in!el tcr-now prohi bited - which bf'Cllll1f' part. of 
thf'ir 201 file or at lellSl IIl('y wcrl' removed from court-martini duty, 

:\OW thnt should not be pNmitled and it should b(' effectiw.J.y pro­
h ibited Iln(1 as long ns you lcave ill the commanding officer the power 
to appoint the court. you haw' not. ('ffetli\'(~ ly !lrohibited it. 

And RS T !'lay, I nm sti ll waiting 1.0 hellr the ogical rNlson wh" t1l(' 
proposlll that w(, ndvocat(' will to tlH' slightest ('xtent adversely nJfect 
diseipline , the enrol'cement of whieh is essen t io l ill t h(' nrlllrd Sle rviees, 

)11', PIII I,IllN. Will it invo lve uny undue deluy in t he trin l of these 
cases,'/ 

) [1' , SPJEG~;Ln t:ltG. Absolutelv not. 
)1 1'. PmLIl I N. Did the tro\'cling tcoms 01' ('ourts that. sen'ed in 

North Afri{'a during tile lust Will' t hul you referred to invol\'e any undue 
deillv? 

)[1'. Sru:GE: LIH:RG, I n fact, _\II' , P hilbin, it is wry rare fOI' a g(' nero l 
COUI't. to ha v(, npp<'Ilr in a foreign then tel' d\lring wllrtim(' a Illnll tl('cus('d 
of cri me within 2 weeks of the ti me the ehllrges nre referred , 

Tdo not. say it hn s not hO/)JlCnNI. r say it IS wry rar(', And thnt is 
a smnil laps(' of tim('. It r<'qllently runs much longer, 

) 11'. PIIII.JUN. or ('ourse, w(' must keeJl in mind, too, that while a. 
man is wnil ing for II'illl he is und el' eonfin('ment. 

~Ir, SI'l €OEJ.rIEBG, Thllt is I'ight. 
)11', PIIII,IlI:-<. For an offense that pNiJa.pS he is not guilty of, 
).11', SPI-"':O€L IH:UG, That is l'ig-llI , bUI the d('lay IlS a malL('r of fact, 

Ilgain <lo('s not int('rfere with discipline because nftcr the chorges are 
prcfl'ITNI and tlt(' mon is opprch('Jl(led he is lost to the commllnd , 

n(' is lost to th(' t'ommand un tU nfter the trial and the action of the 
comma nding offieer with 1'('S))e('L to miligntion of sentence, And it 
docs not milk" nn;r difr('rell(,(, from 11 time ('!elUent or c1iseiplint' {.I(' men l 
or co mm nnd (' 1("Il1ellt wl1l'l'(" thnt mnn is lri('d bv n court front his own 
divisioll 01' from anot l1('I' division, ex('ept tho t i'f 111' is tried by n (,OUrt 
from nno t!Jrr di v ision thai court will not be su bj('c t to the dl'sir('s of 
(he ('om nHlnd which hilS ref('rred nnd preferred the ehnrges, 

:\Ir. llnooK S, Do yOIl ha\'(' n question'? 
i\lr. fl AIIOY, ~ I r. Choir'man, I just want("(1 to observe, I think it 

might be extr(,ll1ely hdpful to hilVC Pro fessor ~rorglln's sinn" Oil this 
p!lrli t ulnl' suhj ('('t, 

~ I I'. ~,\IAnT. 11 (' will be bn ('k her(' nnd will be able to give iL in person, 
~[r , SI>IIW .: L1U:IlG. PNilnps, Professor ~[orgnn gnn~ me tlte right. 

to r('fN to n lett{'r which he wrote to the S('cretlln' of tht, Anl£'rican 
Bnr Association os sttl ling- his views. H e felt that-=­

It \\:.8 the opinion or OlLr eommitte_ 
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and I am reading from Ius ieller­
tho.! it. would be impracticable to hM'e !juch appointment!! lIlade by the Judge 
Adl'ocat(' Gener:al's Department without the closest cooperalion with the com­
manding officers conccrncd. This would necessarily mean that the function wOllld 
be deleJl,o.ted to the local repT{'scnto.!ivC!l of the Judj:\e Advocate Gencrfll'8 Del)art.­
111('11(. It i!l u!.thinkable that h(' couln be permitted to dict ... te to the command ing 
olliccrs the assignment of dutiCd of oflicers under his command. 

That. deals with the question of the reservation by lhe com manding 
offl('er of his right. to substitute th(' names of officers who a.l'c availa.ble 
for court,..martia l dULy from lime to time-

I II practice-­

Professor :Morgan sllys­

the choice would be limited to tho~(' offiecrs whom th(' commanding general 

d('llignatcd as anl.ilable for such scr\'icc, 


There is no question about. that. 

And the result would be much the sanl!' a~ under the preserH practic('. 

Thnt. is Pro fessor l\lorgnn's fit'SL conclusion , 
The pl'Ofessor sent. me a copy of this let.t.er and I wrote hjm stating 

in substance [Uld pel'iUlps more briefly Hum] hove urged it. before you 
gcntlemen here exactly what. I ha\'e soid here. 

And he w!'Ole me on 7-.lftI'ch 4: 
All to thc 1'1$1. which you pTOpo;<e for eliminating command control, I agree that 
if each di"i~ion commander is requirKito furnish a list of officer.:! for court-manial 
dut)' to th(' Army oommander and if there i" a st"tlltory JlTO\'i~ion that,.the Judge 
Adl'oc6l(' General will selecl the court for any division from ofliCCr;j of the othe r 
divi~ionl! you willlSecure much more freedom from command control of the tria l 
court. 

And he cont.inues: 
Othcrwillci am still from i\l i~!!ouri. 

Well , now , of coul'Se the proposition llliLt.l urged upon him was tJlC 
proposit.ion tbnt. would IlJlow the officers from othel' divisions to be 
sent. into Ule division wber e the mlln is to be tried. 

And Professor 7-.[OrgUIl has said thal h{' b{'liens thal that, Ilnd r 
quot(': 
....ill secure much more frCl,'dom frOlll commalld control of the trial COUTt. 

And thal, as 1 said b('fore, gCntlC'IllPll, we regard Ill! the sine qua non 
of justice in the scrvices. 

:\11', RJ V~~RS. in that connection , in Ot'c!('I' l.0 b('t.l('/' S<'t'urc those 
I'ight.s, would t here bt· anyt.hing wl'ong with Lltt· fact in SOIll(' sort. of 
I~ p['cnmble stntement we slty we renffinn 0[' Il,ffil'l ll or lIubscribc to t.he 
principles that. a mun does not, surrcnder his basic constitutional ['ights 
once he entcl'S th(' urmcd serv ices? 

:\[.. , SPIIWELUERG, 1 think Wt' might get. into preLLy sl'I'ious trouble 
that way, 7-.[1'. Rivcrs, because he ('Ct'tllinly surrend er'S mftlly of thcIn. 
If you put that. into the preamble it. may not do harm, but. I think it. 
is likC'ly to confusc, If you put it. into the law, he is going to demand 
n jllry tl'iftl. 

Alleast I wou ld advise him to if r w!'I'e reprcsenting him, and there 
WI\S such it provision in tht" law, 

.\11'. PIlILBlN, Do YOIl t.hink U jury trial in !1.ny cirClllllsll'Llices is 
od v isnble? 
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Mr., S "I EGELII}:RG. No, sir. As r said before, Mr. Philbin r do 
not. think that. you should permit. civilian interference. ' 

Mr. ]'mLIlIN, " alll speaking of a l'Ury trial of his own PCN'S. 
1fr. S,>n:GELB}:UO. Oh, you arc ta king about the en.listed men on 

the court. 
)'fr. RIHRS. That is what I am tnlking about. 
]o.fr. SPIEGELllERG. I om sorry, perhaps I misunderstood you com­

pletely. Frankly, and this has been discussed at length in the 
Am~ncan ~I\r Assotilllion, we do not think that you get vel)' far by
havmg en li sted men on ('()UltS• 

.1\ 1"... HlvEns. lL is not, going to hurL 

.MI', SI'IEGELIlEIW. No, nbsolutely no. 
~fIo. RIVERS. r do not thillk so. 
j\fr. S ,>nxn:LuE lw. If it gives the enlisted lllall it feeling of COI1­

fidcllcc--
Mr. RIVERS. That is I'ight. 
1-.fr. SI' I E(a;L IH~na. That. he might. he able to have somo of his peers 

011 the cour-t.- ­
1-.11'. Rlnns. ThIll, is right. 
l\.Ir. SrH;GEI. rH~ rw. Cerlflill.ly the cxperimcl\t. ellll do no harm. But. 

my shrcwd guess wouJd be that. most. of t.he enlisted men who serve 
Oil courts will eit.her be mastcr sergcants or tech sergellnts with from 
6 ycars' ${'I"vi("c up nnd thnt. t.hey will be morc SCYCI'C in their judb'lll('nt 
of t.he mU.n on tnul thun would oflicers. 

But. I agrce completely. It. docs no harm and it may do good. 
Mr. Rrv.:ns. That is right. 
~Ir. GAVIN. Why would it necessarily have to be n. sergeant or a. 

master sergeant? 
1-.lr. SI·IECt:LIlEUO. It would not. But, I say, my guess is that you 

will find in most. cases the enlisted men on the court. wiD be either first 
or second grade. 

11r. PlilLIlIS". W'hy should tbat follow, necessarily? 
Mr. SI'n:C£LBERO. Well, I do not know why except thnt. those are 

the enlisted men th at. the com mander or the junior officer-the com~ 
pally commanders-know Ilnd t bey arc the men that. tbey actually 
select. and recommend as being qualified for court-martini dut.y. 

Air. PIIII.BlN. or course, in doing it, you could see that it. would be 
a foir representation of 011 enlisted men, of a.llranks, and so fOJ·th. 

Air. SI'IEGELnt~ rH":. You could. Hut I think il.. is nOt morc than 0 
third now on the court. nnd thaI.. would mean at most two on the 
average court, and it would bc pret.ty hal·d t.o ndminiSlCI" such a 
pl·ov ision. 

I do not. say it. could not. be dOlle. T think it is belte!" nol.. to try to 
spcci fy--

Mr. PUILIllN. !Ins your group considcrcd the jury Iril\l of capita l 
cases in the armed s('rvices? Have you given cons~dera.tion to that 
qu cstion? 

1Jr. SPIEOE !. RERO. ~onc. And, us I say, I cannot speak for' the 
associa t ion on tllill. 

Air. PHi LlliN. \\"'ell speaking for yoursel f, give youl" opinion 
about it. 

111". Sl'u,:m;LIlERo. Spel1king for myself, T think it. is a mistake. I 
tbink it is a mistake to inlroduce into the military system any ("ivi lian 
controll'evi('w cx('cpt at the lOp. And there J think equally important 

r 
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with rc\'icw at the top is the fact that one of the functions of the 
proposed Judicial Council is to keep in touch with the situation con­
tinually and ma-ke anuual reports Oil needed changes and reforms in 
tbe system. 

Them is the germ of continuing surveillance and reform The im­
porLance of tha t cannot be ovel'emphasized. 

10.11". PHILBIN. And what. sOl'L of I·eview at tbc top do you contem­
plate 01" propose? 

l\lr. SI'IEGELHEHO. I think the bill as drawn now is admirable, ex ­
ccpt for the fact that I would add to the Judicial Council's rights of 
review tlw right to review the facts as well as the law. 

~Ir. PHILBIN. I was soing to touch on that. 
)'Ir. SPiEGELBERG. res. 
).[r. PnrLBIN. You believe they should have the right to I·o\-iew the 

facts? 
~lr. SPIEGELBERG. Most definitely. 
).[1'. PHILJHN . I am of that opinion, myself. 
.Mr. S I'IBGtJl,IJEHG. And while wo oro on tlmL subject, I do think­

Tdo 110t know whether it has been pointed out-thllt thore is one minor 
defecl in the review procedul'c. 1 do not thi nk thaL the Judge Advo­
calc General should bo allowed to go shopping Ilround among boards 
of I'e\,iew as he is under the 1)I'osent bill, that is tbe present drllft, 
where the first board of review does not do what he wants. He has 
tbe right to go to the Judicial Council. 

That is tho only right he should be given. 
1 fr. PIIILBIN. Can you see any possible objection to providing for a. 

review of the facts? 
)'lr. SPIEGELBERG. None-if you leave it as it is now, except that 

in certain cases accepting the case is discretionary with the Judicial 
Council. 

Mr. SMART. M I'. Chail"lnan, may I ask one question? 
N[r. BltOOKS. wIr. Smart.. 
~ I I'. SMART. I want to point out to the committee what the situation 

js as to corps in respective services as of today, As you know, the 
Congress created a sepurate corps with a. separate promotion list for the 
Judge .Advocate Genernl of the Army. 

!o. rr. RIVERS. That is right. 
Mr. SMART. Almost simultaneously with Lhe signing of tbat bill, 

as a matter of fact the day after that bill was signed, the President 
signed another bill which created the Office of Judge Advocate General 
of the Air Force. Due to a stat.utory conflict the question has al'isan: 
Does the Air Force also bave a soparate corps of judgo advocates? 

The CU l'ren t inter!H'cto.tioo of question is that they do not have a. 
separate corps and t 10 Air Force as of today is not fU llctioning with a. 
corps.

1fr. GAVl=-. It is Cunctioninp:, though, because I have a. case up 
ri,!!'i1lIl0\\". 

.Mr. SMAUT. ~\l"ot as a. corp,>. 
!\fr. GAVIN. Not as 8. corps, but they are functioning. 
;\11'. S~uRT. Definitely, the Air Force bi\.." jurisdiction and is trying 

aU of it'" own court.martinl cases. But it does not have a corps. 
Mr. PIIILcm. What legal effect docs that have, the fa.ct tha.t they 

do not have a corps, in the court·mllrtial proceedings? 



).fl', SMAIlT. It has no effect. except. lhfll Air Forc6lc~IlJ officers do 
not. have the samo judicial independence as officers III tho Judge 
Advocllto General's Corps of tho Army. ,

Now wit.h thnt, prc(il.cc, r would like (or :\ Ir. Spiegelberg to go on 
rocord here ono way 01' the other: Docs he advocllle a corps of judge 
advocates (or the Air Force, the sllme as we now have fo r Lhe Army? 

Mr. S" IBOE I.BERG. The answer is that thcl'c obviously must. be one. ..
MI'. RIVEItS. That. is right.. 
Mr. S"IEGELBERG. You cannot. have the .Justice Department. of the 

tArmy divided into t.wo halves: flldcpendenL in the Ground Forces­
I am still talking in old term". 

t\lr. RIHRS. That. is right. 
~ Ir . SP IEO );LllE n o. Aud subjC'ct to the <Iomination of ('ommnnd, 

completely subject to the domination of command, UI the Air FOI'ce, 
Ur, RlvEns, Thai is right. 
~dr, SPIEGELBERG, T£ lFley are independent in one, t hev should bo 

~~. . 
~lr. BROOKS. You thiJlk thai is a house divided against itself? , 
~rr, SI'H:GELBERC. I think it will certainly fall, ~1r. Chau1uan, 

whether it is a house di\Tjded. 
Mr, BROOKS. I would like to ask you one question before it is t.oo 

late. The practice of comity has grow n up in time of pCRce bet.ween 
t ho armed services Ilnd the eivilillll courts in reference to major crimes. 

~rr, SPIEGELBERG. Yes. 
~ J r, BROOKS. For instance, very often tho anned sC'l'vices does not. 

desire to try the individual who may he a member of the armed S('rvices 
but prefer to have the Federal courts do that. Do you thiJlk it is 
necessary to put. IUlything ill this Code of ~lilitlU'y Justice t.o ('OVer 
that situation? 

The man who is tried in a Federal criminal court is tried and i( be 
is cOllvicted it seems to me that should constitute jeopardy, and to ,try him again would be double jeopardy. 

Mr. S I>H;OE I.BEHC. I should think that would be t!'ue without 
question. 

~1r, BROOKS. But [ do noi think there is anything in the law that 
says thaI. 

~(r. SPIEGELBERG. 1 would be amazed if the Supreme Cow'L did 
not. so iJl tCI'j)ret it. Now that. is 0 horscback opinion. 

1\11', RIVERS. Wcll, if a fellow is convicted Ul a civil court. lhis 
r 

automatically discharg('s him from the scn"icc, if he goes to jail. 
t>. l r. SPIEGELBERG. 1 t hough t. the chail1nan's point wns, could they 

try h im over agnul in 8. military COlll· t. . 
t>. l r. BnooKs. Yes. 
111', SPIf':GELBERG, .Kow, :you have the dual prosecution in that 

conviction in thc FedcroJ cow·t does not necessarily bor prosecution 
in the State court. 

Mr. B ROO KS. You have doubl(' jcopal'dy there. ,
l\ lr. SPIEGELBERO. But it sc('ms to me the courts lIIol·til11 have bcen 

held to bc Federal courts by the Lnited States Supreme COUl't.. 
Mr. BROOKS. The point r had in mUld was this: Do you recom­

mend placing any provisions on this covering that situation? 
!\'h'. SPIBGELBERG. Well , Mr. Chflirlnan, if it is necessary to ])l'ovide 

against double jeopardy r certainly think provision should be made. 
I am Dot Ul a. position to say whether the present act is not adequate 
on the subject: 
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:Mr. BnooKS. You would not. wunt to suggest onything coycri ng 
tile field of comity betwcen the Frocral court and the mililllry courts 
in ti me of peace coveri ng major offenses? 

~Ir. SI'IP.Gl:LIH;RG. W(' Ii , now, on the double jeopardy question or 
on tue question of the right of the military court to r('frr c('rtain crimes 
for trial to civilian tribu llal, n.lways which 1 think it is a very henlthy 
Illing. 

21 rr. IhoOKS. The discretion of 11 commanding officcr to refcr it. or 
lhe discretion of the accused to rcquir(' it. 

~ fl'. SP IF.:(a:LUt;RO, J think I would rather lea.ve it to the former, 
rather thlln the Intter. 

~lr. BnooKs. You mean to the cOIIlllHlnd.ing officer? 
~II', SPI £o£LIH;no. That is right.. [think the discretion should be 

in the accusing power as to whet her the tl'ial shou ld be It military 
trial 01" as has l)ecn customary nod I thought requil'ed- I may be in 
(ll"l"or- in certnin cases, of which murder was one, trnnsfer to the 
civilian courts [O!' lI'iol in peacetime, 
~ Ir . PIIII. Ul N. And you believe double jeopardy, when it. I'clnlcs to 

tho service- in civi lioll courts 01' within the service itsf'lf- should be 
prohi bited, 

~fr. SJ>J ~:Ggl.. BP.RG. Absolutely. 
~Ir, SMAHl'. ~ Ir . Chairm lln, may I make one more observntion 

before you adjou rn . The question o[ enlisted men on courts was 
discussed a moment. ago. J would like to ad vise lhe commjttee that 
there have been approximately 15 cases, world-wid e, tlll'oughout. the 
Army, since February 1 where enlisted men sat as members of the 
cOllrt. 

:\rr. Larkin or some reprcsentatiV"c of the Army will ad\' iso this 
co mmittee as to the results of tilOse cases. 

1 would like to [urther tell you that dming the month of October 
I made a. trip lor t he committee and went to seven Army and Air 
Force installlltiolls and intervi ewed 930 enlisted men on tho question 
as to how they lclt about enlisted men on courts. 

1 hnve all of that information tabulated and will give it to the com­
mittee at the appropriate place when we read the bi1l section by 
sec lion, 

~I r. BROOKS. Any further questions? 
 
1\11'. OA VIN. In su mming IIp your presenta.tion here, you think t.hat 

command control is the most important thing in this wholo picco of 
legislation? 

MI'. SPI J::G8LB8ltG. Definitely, ~ rr. Gavin. 
MI'. BltQOKS. Thonk you vel'y much, Mr, Spiegelberg.

MI'. SI>n;GB L n~;nG. Thnnk you, sir, 
 
Mr, BnooKs, You made (l. very fine statem en t. We appreciate it. 
 
(A pI'epo.red statement. (ollows: ) 

PREP,Un;!) STATEM&l\'T OF GEORGE A. S PIEGEI. RERn, CIfA IR)! AN OF TilE SI'&CIAL 
CO&UIITT E E ON .\ I ILITARY JUS1H' E OF TIfE A llElIICAN BAR ASSOC I AT I ON, 
BE...ORE TilE SUBCO!olMITTEE OF TilE COM~IITTEE ON ARlIE!) 8 1;11\'I(,EII), !fOUl'll: 
0 1' REPR.ESENTATIVES, WITI! RESPE CT TO TilE PRO PO'; ED L'NIFO RM vODE OF 
.\IIJ.1TARY J USTICE (If, H. 2498) 

Mr. Chairman Ilnd members of the committee, my name is George A. 
Spiegelberg. I appear before Ihi~ committee as the duly ae('rooitoo repreM!nta­
live of the Amen cau Oar Association, beiug the chairman of that a.~oC"iation!iI 
special committee on military justice, '\Iy remarks will be addressed to the 
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major reform IItill required hi militnry jlL~tice Oil the n.~~urnption lhllt II. n. 24US 
becOIllC!llnw, 

1 should ~ay b~' wily of introduction that r am a I'clemn of I),oth World Wars 
J and [I and that in the latter war I served QI'Cn;('I\.'1 for 30 ll\onth~ 1\:1 II 8lafT 
officer, the lnst. 15 month~ of such sen'icc having 1>1'('11 011 General Ei~enhowcr'8 
Half; thll~ I \\'s~ retired from the !'iCr\'jcf' for line of dut\' I>hpical di~ahility and 
lor a year and one-half prior to the time of m\, ll'liremc!!! I h~'ld the rank of colonel, 
CCIINal Ria" Coq)s. I have been II mC'lIli.ler of the har of tlw State of XCI\' York 
since 1922 and a l)rOr(',~or of law at XC'\\' York [nin'!"!!itr "ince 192-1. I nm now 
enp:Re;cd in the pra('ticc of law in Xl'\\' York City. 

With the pcrmi~~ion of the committee I ~honld like to pll\(,(, in thl:' feotord a 
ropy of the report submitted to the hou~e of delej\:ate~ of lhe Allwrkan Htlr 
A~sociatiol\ by my ('ollnnittce, which report WItS \InallimOIl~l,\' adopted on F('b­
ruary I, IOI!), hy the n..~sodation at th(' nwcliuf!; of it~ hOIlH' of del(,ll.al('~ held in 
Chica'l:o, 111. I ~hould like to dir('rt th(' attention of Ihi~ eommitt('(' to tlw fact 
which is madr entirl'ly apparent h~' Ihl' anne_xed r(>porl that for the Ia..~t 3 yf'al"ll 
the American Uar A~~odalion ha.~ ron,i~lentl\' and r(',)('alt>dl~' lIr!l;erl the Congr!."'!! 
of thl' l'nited RtatC:.'l to remov!' ronrl martial from th(, domillalion of cOllulland. 

Before di~rllE-~illg the need for this ha.sic reform I would like bricfl~' to ~tale 
that (''(l'ept for SOnle minor d('fc("\~ which [ have no doubt l\fwe alr('oo,v I)('('n 
called to your allention, H. R. 219~ i", a ycrv dedded "tep forward in rOUlpari~o\l 
with exiijting le!(i~latioli, '''Hhollt goinw; into detail it i" not amiss 10 l}Om t Ollt 
the following improvement~ which will he efrectcd if t III' propo~ed code i~ ndopt<,d: 

(0) The ha~ic ruh'~ for the adrnini~trntioll of juMice in !Ill of the armed !lC'r\'ice;I 
are 	madf' uniform. 

(bl Th(' law Illf'mber and coun~('1 of II. general court Illu!',t 1)(' trained lawyel"!', 
(c) Ground!! for re\'iew ha\"(' b('('n broadcned and simplified.. The e~tabli~h­

men! of a civilian judicial !."ollncil in whi('h i!l "e>;ted the duty of annually lIun'eying 
the mann('r in which military law i"l admini..;tered and makiug recommendations 
in respeet thereto may be ]larti('ularl~' noteworthy. 

Having said 11.11 this the ine.~eaJ>able fact remains that the kevatone of the Mch 
of reform has been omit.ted, ] have already alluded to the fact. that for 3 years 
the Amerie!m Bar Association has l}Ointed Ollt lh~t if a court martial is to be an 
instrument of t rue jtt~lice it cannot be allowed to remain subject to command 
control. If we are to achieve jlL~lice or an approximation of justice it is e.~~elltial 
that the appointment of the court, the prosecutor and a.""i~ned dcfenS(' counsel 
should not be made by the commanding officer from officcnl in his own command, 
That is the sy~tem under el{i~ti!lg law, It is the I\,\'stem proposed in II. R, 2~08, 
It is wholly indefensible. it Ve!lt.~ in the commanding officer the appointment of 
those who are to act as judge, jury, prosecutor, and dcfenl!O counsel. The futuTCll 
of all th(!lie men are subject to the control of the commanding olllcer who has 
appointed thcnI to disehar~e thC3C diverse fUlletions, In theory it ill toO much 
to hope t11fl,~ command will no~ bend the \'iews of its subordinates to meet it-8 
desires of thc llIoment. I n practice there have been and are now such oeca..~ions 
and there wit! continue to be such occagions IlIIder thc system propo~ed in II, n, 
2--198 which contfl.ins no suggestion of the separation of judicial power from the 
chain of command. 

T hat the influencing of courlJl by collunanding officcNl is wrong is n>cognized 
by the propo8Cd code, !iCction 37, which nominally prohibits such action, The 
d ifficlllty with the prohibition is that it i~ not effective. 

The l}Ower of command to influence the court can only be jusiilicd if the l1~e of 
the power is proper. Article 37 of the propo...«ed code labels the exercise of such 
[)Ower as improper. Only by wilhdrnwinll; the power to in fl uence the court from 
comm and cnn we be sure that it will not be exerci~ed in the future as it h!\>l been 
in the pa.~l. T he proposed bill in no way withdraws the power of command to 
inHuence the court. 

I believe there hM been a complete mi.sapprehension I\.S to the nature and elrecL 
of the reme(h' that we Sl1~ge.st in ordN to cort('ct this ba..~ic defect. I trust thaL 
my appearance hcre today lIla~' at lefl-qt, in part, dispel the confusion. 

T he remedy SUlZ:lI;eooted is a l<i mple olle: th(' pow('r to con\'ene the court, to 
appoint a..~~igned defense co\lI1~el and to order the sentence executed would be 
taken from the commanding offirer alld \'ested in the Arm}' Judge /\ d\'ocatc 
General's Department o r its equiva lcnt ill the other services, Comma nding 
o ffi cers who Ullder existing law convene the court would be re<llIi red to make 
a va ilable to Arm}' or higher headquarters fI. panel of ofliceffl available and qualified 
for court-martial service. From such panel the Jud!!:e Ad\'ocale General at Army 
or higher headquarters (or equh'''lent echelons in other services) would select the 
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gcn('ral court to adjudicate the ('a.~('~ il\ a parlicular di\·i~ion. That court could, 
of COUI":!C', be composed of officers ~clccled entirely from di\"i"ioru, other than the 
division ill which they arc 8..~~i/il.ncd to prc~idc. In that way and in that nay alone 
can YOII have II. court ('olllpo:<<,d of ofliccrs not subject to the domination of the 
COlllll1llndcr who h:\..~ ClircCtNI ,hI' trial of a man in hi~ command. The command­
illft olllet'r would, of {,Oll,",,<', have the tight to add names to or withdraw names 
from the punel of allicers 3,'ailable for cOllrt-martinl service as required bv the 
needs of his command. 	 . 

TIll' propo~ed ~~·.,;t{'m would in no way interfere with hi~ command function nor 
would it in any way intcrfcr(" with tht' commander's neee.~~lLr) obligation of cnfarc­
inl'di"ciplinc. lnfluencilll( tl court to find a verdict of !!:uilty on inadequate or 110 
e\'idence cannot be justifiNI IH I('a.~t in the armed IK'rvice~ of thill eOllntr\, as a 
proper method of enforcin!!: di"cipline. Influencin!l; a court to impo~ faiHIL-~tic 
",entences has no jl;real('r justification. Pru;t experience hll$ showll that under the 
oY>iI('1Ii which H. n. 2.198 proPOS('ll to eOlltinue the commander'! power improperly 
to influenec the cOllrt ha.~ I)('(!u too oflcn exerci~ed. It i~ M iml)Qrtant. that 
justice i" seen to be done n..~ that it i~ dOlle. 80 101111; &.II the judicial proees::< in the 
armed :<('rvice.q b adminbt('red b~' IH('n entirely dependent for promotion, elficiency 
ratin/{, leave, and quart"tlI upon the marl who apl)Qinlq th('m, so long will the 
judicial 8y~telli of the armed scrvice~ be a system of ju~tice in name nlone. 

A~Iernph to effect th(' rdorrn~ hf!N,l UrllCl:1 were made by Chamberlain, :'Ilorj.t'an, 
WinthrOI),nnd An"elJ amon~other~ imrnC(l illtel~·ilfter World War t. They flliled 
then because COIl.t;rc.'Ill IIIL" per/waded by Ihe same Ilrgumcnt ~ now heing mnde that 
it \\'II.S llnneCe~~ar)' to control command influence. World War II ma.de it clear 
beyond question that the I)fL~~aKe of time and the "r('form8" cffected after World 
War I had done little if an\'thing to mllke the court-martial sy~tern a vehicle for 
justice. The argumentll advancC(1 AlI;llinst reform 30 years aj.t'o if now "uccessful 
will result in the same ju~tifiAhle complaint.:! ill the next war as \Ie have \\'ilnessed 
in the Ia.,t two. How often must error be> l"('j)Cated before it ill corrected? 

This committee will be>ar in mind that with minor changes military justice 
today i.'l the militaQ' j\l~lice of ('i~hteellth century EnglAnd-a S)'l'tem de\·ised 
for arm{'d .;;en·iccs de~critxod In" the Duke of Wellington in 1811 in the following 
word;.!: "None but tbe WOl"l:lt dC3cription of men enler the I"('gular S{'r\"ice. The 
sellm of the earth who ha\'e all enli~te<I for drink." 

Today's sy~tem of military ju~tiee is as inapplicable to the citizen's armed 
ser\'ices of today as the duke'~ remarks are to the men in thollC ~er\"ices today. 

The critics of reform take the position that. the armed S('rvices of the country 
mUH subordinate Iwerything to the winning of Wfll"l:l. Wilh that argument I have 
110 quarrel except to remark that it i~ totally inapplicable 10 the ~\lbject under 
discussion. A court.-martinl lIystem that. does not npproximatt'ly effect justice, 
fllr from enforcing discipline dc.~lToy", morale. So long as the power wrongfully 
to influence courtl'! remains hi the commander, so long will that 1I)"!Jtem filii to 
aPI)roxirnate justice. The fUlletion of discipline is achie\"ed when a charge has 
bce.n refeITCd for trial and the eOlllmanding officer appoinL'I and control~ the Ilrose· 
cutor 80 as to insure a ,;pecdy and effecti"e p~cution. From that point on 
command interference eXC{'pt to exercise clemency S('n"cs neither discipline nor 
justice. 

Critics of reform also point to the fact thllt the existen('e of the present system 
is almOl!t II.S old as the Hel)ublic. That gtatemenL is true but it would bCCm to me 
that ill and of itself the statement indicates the Ileed for reform rather than the 
rNention of a sy~tem 80 old lhllt i/.ll age is its only virtue. I t ~eerns to me that. 
it. would be as reMouable to nrjotuo IhM flogging which was once the common 
service I)uni~hment should be again appro\'ed as it i~ t<l a rgue that any outmoded 
par! of the 8~'stcm of military justice such as the domination of courts martial 
by command should be continued merely because it hR.'1 always existed. 

Finally, I would like to point out tliM the association for whicll I speak is 
interested neither ill creatin~ a lawyer's paradise out of the system of military 
justice nor of permitting cil·Wan interference with the trial of military crimes. T he 
reform advocated does neither. 

I hM'e bce.n informed, allhough I am ullable to state on knowledge, that the 
ser\'iccs do not object ill principle to the divorce of commllnd from the control 
of eou rll! martial. If that be !\(l, no argument remains to pre\'ent this Congress 
from adopting a system which \,.i11 permit military justice '0 be justice ill fact as 
w{'11 8>1 name. 

For the foreseeable future we are faced by the necessity of maintaining arllled 
forces at least fi\'e t imes greater than those maintained before the recent war. 
The IlrUled forces of the fUIure, no ma.tter how they may be raised, will be com· 
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posed of the I)hy~ical!y fit ~'outh of the country. The fiNO! contac t with any 
judicial SyStl'lll for the o\'crwhclming majority of these youliR Inen wilt 00 thefr 
c;t;:pcricnce wilh the achninistrnlion of military justice. I ~ it 100 much to ask 
that tho a)"MC IlI to which they art' exposed be reasollably dCt<igncd to achieve ju*" 
tice? Ncilh{'T t he ~Yilt('m now in ctrcclnor the one proposed adequately guarantee 
a proper administration of justice. 
 

I de~ire on behalf of tli£' ,\mcrican Bar Association "nd on my own b('half to 
eXI)I'e!'.'" my "I>preciation for your eourte;;y. 

Ih:I'ORT OF THt: 81'E("1.\1. COllMIT"Tf:E OS ;\II1,IT"RY Jt'STln: 

To thl /lOIlU of Dtltgalt. oj t/rt Amtrican Bar AS8/k"ialion: 
The undersigned, the Spt'cial Committee on ,\1 ililllry JIIII(ic(', of 'hI' a.~~od!Hioli 

appointed b~' action of the hOIlS(> of del('J/:au.·s, 011 Sept('lIlbl'r G, 19-1ft hel'(,'h~' ~lIb­
miUl its r('port Rnd a brief 6tatemen( of thc reasons why action ill rt"qu('~ted At

this time. 

The \\'\Ir Derarlment Ad\·i;.ory Commitiee on ;\Iilitar~' Juslj~, appointed by 
Ihe Secretary 0 War, 011 March 25.1940, upon the nomination of this !l..'I.'Iociation, 
made i(~ report on December 13, 19·16, advocating ccrtain drMtic chanl{ea in tho 
exi8tin~ Articl('s of War, Certain of Ihe recommendations weTC adopted in 
legislation, which sllbsequcntl\' becallle law, the hill referred to heing con1lnonl.\' 
 
know II as the E1Rton bill (rI. il. 2575, 80th OJng.), 

By far I he IllOst important, recommcndations of the War Department'll Advisory 
Commit tee on l\1 ilitary Ju~tic(' were, however, totally ignored, and t hil'! M"4ciat Jon, 
on two ~ub!;('quent ocea.iion~, referred to these omiR!.iom~ and directed the atten_ 
tion of Congrcss to the neces.qity of curing the defcets in the Elston I>ill. 

On Hcptembl' r 26, 11).17, the IUl8Cmbly and the house of delegatc:! of this assoda­
lion pas:,ed the followin~ resolution: 

"Hnol~elf, That the American Bar ASSOciation urgently recommends th(' ]>88­
sti,l(t', by the C-ongreq". and the appro\'81 hy the President, of lel\'i~latioll separating
military ju~tice frolU oommand, and \'C'<ting final re\'iewing authority by the mili­
tan', and final fl.uthorit)' to mitigate, to r('mit. fl.lld to suspend sentellcC8 in the 
.Judge Advocate Cen('ral'l! Departm('nt, without in any way limiting other e'l:i~ting
powe/'!l to mitigate. remit. or su.;:pend sentences." 

On or ahouL F('hnlary 21, 19-18, the house of delegates reiterated the prior rellO­

lution and, in addition, adopted the folloy.ing resolution: 
 

"R~$olv~d. That said bill (the Elston bill) sbould Ix> further amended .1:10 that 
both the trial jndge advocate and defense counsel mUH be lawyers and, where 
available, members of the Judl!;c Advocate Gencral'a Department." 

NUmeroUII other group!! of veterans and of lawyen! sUPllOrled the stand taken 
by this a&'Sociation . .:'\onethelCS$;, the Elston bill became law through ila adol)tion 
 
by the Senate of tht" United States, on JUlie 9, 19-18. 

In June of 19-18, as a reRuh of lhe bill unifyinll! the armed services, the Secretary 
of Def('nse appointed a committee to draft a Uniform Code of !\filitary Justice, 
That bill ha.~ not a.s yet been published. but it will be publi~hed and lIubmitted to 
the CongreS!! Ix>fore lhe 15th of February 1949. We. therefore, submit thaL it i~ 
of the greatest importance that the house of delegates of this 1\.8S0eiation ~hould 
again. ill clear and unmistakable lerm~, stale its pol'ition and nuthorize its appro_ 
priate officel'8 and members to lise every proper effort to see tbat a bill effecting 
real reforlllS in our court-martial ~yiltem becomes law. To that end, \'our com­
mittee respectfully lIubmit8 the follo\\ ing preambles alld resolUtions, and earnC5t ly 
r~commends their adoption at. the current meeting of the bouse of delegates. 

Whereas tho Advisory Committee on Military Justice of thc War Department, 
appointed b.\' the SecretllTY of War, on the nomination of this 8S~ociatioll, devoted 
the major part of its report to tbe recommendation that tht' conduct of courU! 
martial should be withdrawn from the domination of conllnand; and thnt tbe 
conduct of coum martial s hould be in (he hands of trained la\\'yers: and 

Whercll..!'l this a88ociation, on September 26,1 9-17, and on or about }o'ebruarv 21, 
1948, su mlOrted the recommendations of the War Department's Adviaory Com­
mittee 011 Military Justice; and 

WhercM The War Department substantially ignored those recommendations 
and succeeded in procuring the adoption of H. R. 25i5, commonly known 11.8 the 
Elston bill. which ~i~na]]y fails to pro\'ide for the reforms advocated by the 
War Department's Advisory Committee on Military Justice: and 

Whereas, there will, in the immediate future. be introduced into the Congress 
a new bill for the establis:hlltent of a Uniform Code of Military Justice; and 

, 
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Wiu:reM it is vilal to insure a fair and impartial trial of those cilizells subject 
to military justice; and 

Whcrca.s the present lIyatcm of lllilitnr~' justice faih~ so to do in that it is 
im\cfcni'ible and contrary to all conccptJ! of justice Ihal the authoritv to appoint 
the pro)fl('cutOf, the defense coun~1'1 and the tourt, lind the right to pM'! upon the 
jud"mcnt of that court be vested in the same person; and 

WhereM there call be no jusUficutioll for the inRucllcillg of courts martial by 
the commnuding officer. but thero can be no other justification for lhe rejcctioo of 
the Advisory ('offilnittce's recommendation with rCOOIX'ct to the checking of 
command control, ex-cepi the continuation of thf' right. to influence ('ourts martial 
by the cnmJOllndinll; officer: Now, therefore. 1)(, it 

Rtlo/'''''i, That try,i!; 8.S.'IociBlion Ilrj:{(" the C'on~re."', of the United State;; to vest. 
in au independent Judge Advocat(' General's Deptl.rtmen~ the following l)Owel"!! , 
now \'e.~ted in the comlliandin~ offiCf'r: 
• ((I) The exclm<i\"e right to appoint general or special COllrtJ! martial; 

(b) The exclll!iive right. to appoint a...~"hi;ll("d defense CO\ln~("I; 
(e) T he ril1;hl to review the a('lion of genNal and lipedai court,; martial. A 

right to mitigate the court's sentence ~hall remain in the commallding offiC1;! r. 
Aurl be it further 

Rumf'rJ, That in nil I'("neral eOllrt~ llIartial thc d('fen~{' shall be adel1uatcly 
represented in all ,.tage~ of th{' prOC!'<'ding, including trinl and r('view, aud al>pro­
priMe legislation should be ellal:ted to make sllch repre~ell'l\,ion ctrccti\'e, which 
l('li:i~llltion !<hould include provi~iou for independent civilian revi(>w; and be it. 
futtllf't 

1?~301v~d, That in all g{'nernl ('ourt,. martial, both the pr08{'cutor and assigned 
d{'fen~(' conn"eishall be law~'ers: and be it further 

f?elloll'ttl, That. "0 far as feft~ible. 1S1)('('iai eourt~ nlartilll shall he /Surrounded by 
all of the safeguard~ Illirroundinj;j: p:cn<'tal eourlS martial: Provitl~1l Iflrfhu, how­
~vtr, That no special cO\lrt may grant a bad-eollduct di~('ha r.Re unll"<S all require­
ffi('ntR applicable to a general court ha\'c been ob-"en'cd: and be it further 

Ntllfllt~d, That thi~ ft.'I-'IO('iation tC'Commend~ le~slalion e~lahli~hinp; an Adyisory 
Council in the Office of the 8t'l'l'('tary of Dt-fen,;e, eon~illting of nine ciYili~DS 
haying predominantly civilian background alld experlenc{', find three service 
me mhcrs representing the lep:al omce~ of the three scr\'il'c..',-thc ei\'ilian members 
to be appomted bv the Pre><ident of the l 'nlted Stat(,8 and to ~('f\'e, without. 
salfln'. though entitled to a I)('r diem and traveling expen~, whkh ~aid council 
~hall' be rel1l1ired to report annually to Gonp:ress, and 10 that end it shall be 
sU I>Plied, hy the Seeret.ary of 1)efen~e, with the necessary re~careh alld clerical 
IItalY; and be it further 

He30ived, That for and in l he 1l11t1\(' of thi!! association, it~ appror.rilltl' officers, 
p:o\'('rnol"!!, delegates, sod memixors, it~ SI)Cciai Committee on )It!itary Justice 
do all acts and thhll/:S nece!lSary and prope.r including the rip:ln to appear be~ore 
committ ees of the Congr~'1 and any other tribunal, to urge thc enllctmell! mto 
law of the amendmenU aoo\'c eU.Rl(e~ted. and such other amendment!! COn~ lstent 
with thl' fOTClI;oinlt as will make the couru.-martiai Syst('ffi of the anned services 
of the l 'nited Sta~ a true sylltcm of ju.~tice, before "hOiC tribullal~ the citizens 
of th(" United State"! will, ~o far M may be possible, be a..'~urcd of a fait a nd 
impartial trial. 

ne~pcctf\ll1y submitted. 
GEORGE A. ~1'IE(;ELHEaO, Cha;rmall. 
ST IWflE/<.' F, C'1I,1UWt('K, 
RICII,l.RIl K . GM,t}Y. 
D OUC LM H Ut}SON. 
ARTHUR J OHN' Kr.&FFE, 
WILL I,I.)! n. K il''ll, Jr , 
JOUN" Mel. SlUTH .
 

,J ... NU,l.RY 29, 19-49. 

il- Ir, BROOKS. The committee is adjourned until Monday monung 
at 10 o'clock. 

(Whereupon, at 11 ;55 B, m" the committee adjourned until ~Ionday, 
March 14, 1949, at 10 n, m.), 

, 



UNIFOR1[ OODE OF MILITARY JUSTWE 

MONDAY, MARCH 14, 1949 

nOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE No. Ib 
lVashington, . O. 

The committee met. at 10 0.. m., Hon. Overton Brooks (chairman 
of Subcommittco No.1) presiding. 

j\[r.13nooKs. The committeo will please come to order. 
We Rm a lit.tlo slow getting in this morning, gentlemen, but the 

conunittcC' is going right abead. We will call on Mr. J ohn WilJiamson, 
representing Lhe Veterans of Foreign Wars. 

Just come forward, Mr. lVilliamson, flod hllvc a scat. We are 
glad to see vou again. 

~J r . WILLIAMSON. Glad to sec you, sil'. 
1\1.', BROOKS. Glad to hnve you before the committee. 
Mr. WILLIAMSON. ).Ir. Chairman , I would like to yield my time 

to 1\lr. Paul Wolman, a prominent attorney in Ballimore, ~Id., and 8. 
past commander iu chief of the Veterans of Foreign Wars and pres­
ently chairman of our national security commit.tet'. He hilS n state­
ment tbat he would like to present. 

Mr. BROOKS. Mr. Wolman, will you come forward, sir? Just have 
a scat, sir. 

Mr. WOLMAr.. Yes, sir. 
]\f,.. BnOOJi:S. W e will be glad to hear from you. 
You ha.ve a prepared statcment, have you not? 
Mr. WOl.:\IA ~'. Yes, ~lr. .l3cooks. 1 thought it miglH flleiliUl.te time 

by jotting down the thoughts that I had. And if there Ilre any ques­
tions that eitiH'r yOll or the mcmbers of the committec would carc to 
ask and I cafllUlsW{'r them, 1 wiU be hnppy to try my b(,st. 

i\lr. BnOOKS. Finc, sir. 
1\11'. WQUIAK. For the suke of your r()(;onl, my nnmc is Plltli C. 

Wol man W-o-I-m-a-n. 1 um an nLiomcy, with oUiet's in t,ht' cit.y of 
Baltimol'(' and am 0. membel' of the bll'o of the ~tllt(' of :\l llrylund and 
also the District of Columbin. 

1 havt' se..v('(1 as a comm!lnder in chief of Ihe \'CtCfzlllS of Forcign 
Wars Ilnd during the pnst s('vel'lll year", as chairl11nn of some of the 
other commiLt('es. ~Iy s('rviec was in World Wur 1 primmoBy nlld in 
tht' b'1.IIU·cl during World War U. 

I scrved liS G 2 on the stnff of the :\lnrylnnd Guardo 
:\Ir. BROOKS. And a'oe still ,"cry actiyely int£'rt'SWd in til(' \'ctel"ons 

of Fo..ei~n WUl's. 
),11'. "OI.MA~. Y('s, sir; I have tried lO k('ep up my lH'ti\' ity in thnt.. 

siro 
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STATEMENT OF PAUL C. WOLMAN, BALTIMORE, MD. , CHAIRMAN, 
NATIONAL SECURITY COMMITTEE, VETERANS OF FOREIGN 
WARS OF THE UNITED STATES 

l\1r. Chairman Ilnd members of the committee, the Yetc-rons of 
Foreign Wars of the United Stales is deeply appreciative of lhe 
privilege grnnt.cd by/our committee to aUow its representalives to 
appear beforo you nn present the views of its membership, composed 
as it is of men nil of whom havo seen foreign servico in times of Will' . 

The nation!!l secllrity commit.lc<', which I have t,ho honor to head, is 
keenly interested in the promulgttlion of a uniform code of military 
justice which wiJ[ be workable and bring about a fnil' system for its 
administrotion. 

!\Iy committee, in addition to myself! is 1I10de up of ).In.j. Oel1. 
Charles C. Curtis, oj Allentown, Pit., :-.. aj. Oen. ~ I erritt A. Edson, 
holder of the Congressiollol i\ ledal of H Ollor, United States ~Inri no 
Corps; Brig. 0('11 . Bonner FC'\lers, who was in the Pacific during tho 
greater part of t.he servico during tbe last war; Mil,j. Gen. Willill.m B. 
Gunther, who sen 'ed as secu l'i ty officer for th o Second Service Com­
mand during the last war nnd who has beell in the service for mllny, 
msoy years; Col. ]j nney L. ~Iillel', who is retired from the eniled 
States :\lnl·ine Corps a.nd who had fW" rvicc in the Navy Iikewisl'; 
Orville A. Pnrk , Jr., au atlonley who has beeLl active in the American 
Bnr Association snd also in the International Bar Association- snd, 
by tho WI\Y, he served as the official represenLati\'o of the A.meri(.·an 
Bnr ASSOCIation at Geneva during the pa.st summcr- ILIHI Capt... O. 
Angus Sincloil', who was l'ecl'ntly retired afte-r having had 1\ very finc 
service. They fll.irly represent 11 good cross section of men from the 
various branches of the armed forces. 

It is a I'ecognized fact that II. R. 2498, now undel' discussion, is a 
compromise between th e Army and Air Forces military justice, \\'here 
the advfllwes in past yeaN have bl'en comparativ('ly rapid, and t he 
procedure of the Navy, which has made bulliLtle progress sim'c the 
act of 1802. 1"01' tbaL rcnson it would perhaps be unreasonable to 
expect It \\'ell-polished and perfect ly smooth ol'gfluization ovemig-hl. 

It is our opinion that the proposed code is fln improvement over 
the present system wherein each firm of the service has its own. 
There are, howe\'er, a few obsl'rvtltions which we desire to make flnd 
we tender them to you in the fOI'm of constructive t ritieisms, with the 
hope thut they may be of some v!tlue to you. 

We feal' !lUll there may be fl possibility fOI' injustice in the opera· 
tion of tho authority and I)owt'r granted WHlcr article 4, wherein nil 
officer ma.v bo dismissed )y ndlllinistmtivc order of the President, 
oven after he has been acquitted by a general court martial , purti('u­
larly in view of the. authority grollted to the Preside-nl in tlrtide 140, 
page 9:1 of 11. H. 2498, whcrcinlhe Prcsi-Icnt may d('\egfitc finy authOI·. 
ity v('sled in him under this eode and provide for the. subdcleg!ltion 
of !lny such authority. 

I n part 11 1, arlicle 15, dealing with nonjudicill l punishment, it. is 
noted Ihnl the same ca ll be meted out without the ri~ht to demand 
trinL While this procedure is noll' pennilled in the Nav)', it is not 
n.llowed in the _\rIllV. 

In our judgment, right lO trilll should Il('vcr be refused . Theil, 
paragrAph (2), subparagraphs 0 , E, F. and G add punis.hment "bl'clld 
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nnd water," While it is true that. Iln nppeal is provided for, it is quite 
probable that. the punishment will have been completed before tbe 
oppenl could be decided. 

Article 17 grants jurisdiction to cRcll tinned force over nil persons 
subj ect Lo this code. I n othrr words, the Xnvy would bfl given 
~encrnl authority to try 8n Army milD find vice VCI'5.Il. It. is tbe opin­
1011 of muny t1hlt a probability of harsh trcatment might be motcd out. 
as It result. thereof, due to n frequent dislike of one service for the other. 

Those who have been interested and pleased over the authority 
to hlwc enlisted persons sitti ng upon courts martial (car the inclusion 
of" unless competent cnliSLcd pNsons cannot be obtained on account 
of physical condition or militol"Y exigencies," as noted in article 25, 
subparagraph (c), They fear IhnL this pro\' ision might. keep some 
officers (I'om placing enlisted men upon court. 

In nrlicle 32, subsect ion (e), while the accused is given the right. 
to be represented at. invcstignti on, "upon his request," it nppears to 
me that. we might follow the procedure used in OU1' Feclel'lll courts 
wherein thc accused is definit.ely u(h·iscd of Ius ri ght to have counsel. 
In that manner there would be no possibility of the il.ccused not. 
get.ting all of the protection inlended for him. 

The question has frf'quently been propounded to me and T would, 
t lH'refore, pnss to you the in(]uil')' as to reason for special consideration 
being gi\'ell to "geneml or flag officers" over all otber officers and evC'n 
enlisted person<; as SC't forth in article 66 (b), 67 (b) (1), and 71 (a). 

The thought hll.s fl'equelltly beell expre8..o;ed thut it wou ld be adnm~ 
lugeous to establish an indC'.pC'lldenl Judge Advocate General's Corps 
in each of the tllJ"(~e scl'vices, or olle corps operuling out of the Depart.~ 
ment of Defense. ~rembcrs of 'luch independent COrps could opcmte 
on most echelons. 

As nn example, n man mny be chaJ'gerl by a regimental commander, 
whereupon the chnrges could be referred to the Judge Advocll.te Gen~ 
crill Oil the division le\'el, who could appoint the court. f!'Olll a panel 
previously su bmitted to him by the division cO llllll nncler for the whole 
division. find he could also nppoint the 'riill counsel and the defense 
counsel unless the nccused desires to desi~llate his OWIl coullsd. 

Such !1 plan would eliminnte the critici-:m that the commnnding 
oOicer orders the arrest of Ihe Ilccused, chal-ges the Ilccused , nppoints 
tl'inl counsel, defensc counsel, and then I'c\' iews the proceedi ng:s. 

:\1", obscrvlltions have been made from expe rience nnd contact with 
men in the armed forces, itS a member !lnd officer in thc \ 'etcl"lllls of 
I,'oreig" WUl'S of the United :;)lntes and from my experience as nn 
actively pl'Ilclicing attol'lley for nea rly 30 years. of which time nbout 
5 years werc spent. as a prosecuti ng attomcy in Lhe city of Bnhimore, 
:\ld. 

It is my hope that the su~estio ns olTered and criticisms milde may 
be of some constructive \'a[ue to your committee, \\ hich is gi\'ing its 
cal'llest Il.nd carefu l consideration to the uniform code of militar.v 
justice referred to in our discussions us H. R. 2498. 

In conclusion, may I agnin thank ,YOli for YOlll' indulgence and hope 
that. the results of yOtll' labors will brillg about the t .... pe of codc which 
will assurc full und complete justice t.o those who may be charged with 
violations thereof and at. the same time result in Ihe pl'eservation of 
the orderly discipline a nd smooth operations of the various components 
which mako tip OUl' Military Establishment.. 
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:\11" n ll.OOI\R. 1\fto. WolmaD, in reference to your first sllgg'c~tion 
there regarding the I'ight of tl trilll in cases where the command is 
 
authorized to 1ll11kfl limited punishments Dol exceeding, I think, 7 
 
dnys- ­


~rr. "'OL:\I AN, Yc«, ~il·. 
)Ir. BIlOOKS. 'Vhn! i'l your idcn fllrtheron lhat? Jsyouridca thltt. 

the commanding- officer shall ha,'C the right 10 IHISS judgment in lhe~e 
limited cases, subject to the right of the enlisted mao to appenl to it. 
court? 

),11'. WOI.MAN'. No, Sil", What I ha'-c in mind primMily comes 
under what we refer to no,,' n.s company punishment, if that i~ thu 
part t hai you Ill'£! inquiring about, :\11". Brooks. 

:\11" BnooK8. That is " ight; compnny punishment. 
:\ 11". WO I,MAN. Under the eompnny punishmenL plnn the mnl} Illay 

tlsk fo,' a trinl under our Army system. And lie is enti tled to that 
trial. BuL und('r th£' bill liS drnfted-as I rend it anyhow-he do('s 
not have thtLl right to ask fo r a triaL I think that righL to trinl should 
novel' be taken H\Vny from a perso n. 

E ven in the most minor offenses in Olu' "egula r ciyil courts, the first 
question that is asked by a polite magistrate is: "Do you wish to 
have a trial by jlu; or are you satisfied to have me t l'Y it?" and so Oil. 

fi l l'. BHOOKS. 1.ou woultl give the commanding officer no right to 
punishment.. 

Mr. W OLMAI'.'. I wou ld givc him tbe right. to punish, unless the 
aceus('d d('si r('s to bl' tried. If the liCCUSN\ desires the right to be 
tried, I do not. think that. should be taken from him. 

),11'. RI HIIS. ~ I r. WolmiUl, let me get this straight. I think it is 
your inteution- i think it is in al'til'ie 4- ­

)orr. WOLlIAN. Just a second. 
)11'. nIVEnS. Anyway, til(' thought thnt om chairman brought. up: 

11 (' has n trial as a matter of right unless he wai\'es it. 
:\11'. WOUI AN'. Thnt is right.; r think he should han' thllL right. 
:\11'. HI",ms. And you say that is omi tted ill the proposed legislation? 
). Ir. WOL\lAN'. No, sir. In part 111, article la-that is thc one thllt 

] r~r('l'l'cd to in herc. 
:\11'. it/VEilS. T hill is whlll I IIIll talking Ilbotlt.. 
:\ 11'. WOLMAN. Thal is right, sir. 
), 11'. R/V F:IIS. li e Ims the right. to demand t l·illl. H e IlllS a trilll 

unless 11(' wlli\'es it. 
). 1['. W OI,MAN. li e docs not under lhis, as 1 I'end t.his, sir . 
. \1 1'. H /n':IIS. I see, you complnin about that omission. 
;'\ 11'. W OLMAN. T huL is right, sir. 
:\ 11'. 1{ lvJ::Hs. I n ot h(,[, words, you wllllt 115 to write in th is hill tha t 

a tria l is forthcoming in t he o['(linflry seq uence of c\,(!nts, unless it is 
wai\'ed by Iwcused. 

).11'. W OI,MAN. Tlwt is right. 
;'\ 11'. H[ VEilS. And you \\-not that guara ntee writ.ten in tIle I('gislntion. 
)'Ir. " 'OI.MAN. Yes, sir; 1 1!tink that should bc. 
:\ 1 ... H!VJ:: '(s. I j~I SI. \\:a nt to g~1 your.conte.ntion. 
). 11'. \\ Ol.MAN. '('S, 511'; that IS my ncw, sir. 
) Ir. H IHIIS. I SCI'. 
 
:\Ir. BnOOKS. ). It·. Elston, finy questions? 
:;\Ir. EI..sTON. No. 
 
Mr. BnooKs. ~ [r. dl'Grnlfenried? 
 

• 
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).lr. DEGRAFFENRIE D. No, sir . 
 
.\Ir. BnOQKs. 1fr. Anderson? 
~Ir. ANm~RSON. No qu('slions. 
MI'. BROOKS. W e cC!"lainly thank yOli vcry much for it. vcry fine 

slnlcmCl1L. 
I am J!;oing t o persolla lly st.udy it., because ,vou rcz\ch tl number of 

1)oints there tha t. I wou ld like to follow through. 
),Ir. WOI.MAN. And may 1 Stly, sir, thaL .i\lr. Will inl11son, whom I 

am SUI"(~ you all know, would be \'cr,y glad to Iller! wi th you or My 
of til(' other members of the committee to (UI'iher expound tuose 
thoughts. 

)'Ir. Williamson, by the way, is a captain in th(' ~ I arinc R eserves 
and has had quite a liltle experience during the I'('('ent war. I fec i 
like nil old man on most. of those now-­

.Mr. RIVERS. H we cnll him, is he going to gin! us what. in his 
opinion is considcr(ld the reason that these wel'c omitted? I nolice 
in yOU!' writ,lcn stfLlement YOll sny it is obviously a compro mise. I 
think most legislatioll is. 

~Il'. WOLMAN. Oh, yes. 
~Ir. HlvEns. I accept that. 
~Ir. Wot,~I."'x . .\Ir. R ivers, I hnve no objections to n compromise. 
 

llnving prnclicedlaw all my udult life, 1 know lhat most accompl ish­
nH'nts al'e as a resul t of a compromise. The only thing that docs 
worry mc, sir, and the mcmbers of my commitlcc, is the possibiliLy 
in ft rriving lit.. II compromis(' somet imes we arc n bit htlSty and leave 
out some rights and privileges that the low(>sl. grade of ("!llisted man 
should be entitled to. 1 do not think we shou ld evcl" deprive him 
of that.. 

~Ir. RIV ERS. Fol' a pi("ce of I('gislation which contemplules a change 
of thc whole exist,ing system, there is bound to b(" so me plnce, so me­
wllt're, that sections vito l t.o the lcgislntion oZ'(' omitted. 

1\ 11'. \VOI.MAN. Oh, vel'Y t.l'lI (" s ir. 
 
~ I r. RIVERS. Yes. 
 
~ I r . \VOL~IAN. A.nd nobody appreciates that any morc than J do, 

sir. 
~Il'. 131(oOKs. ~r ... Willia mson wiU be aYftilnblc nnd the committee, 

I know, will be glad to calt 011 him Il little Intcr on when they get into 
this, if they need him. 

'l'hank yOll v(>l'y kindly. 
~Ir. WOLM.,u•. Thank you, si r. 
;"11'. BUOOK S. r ca ll MI'. Clorety, HntiOllnl "ice chairman, AmcriClln 

\ 'etN'nns Committee. ~Ir . JoseI'lL A . Clorety,.k 

STA TEMENT OF J OSEPH A. CLORETY, JR,. VI CE CHAIRMAN OF 
THE AMERICAN VETERANS COMMITTEE 

.\11'. C'LORETY. ~ I y namt' is Joseph A. Clol'ety, Jl'. I nm !he 
nat iollal "ice cha irm an of the .\mericnn Yeternns Committec. 

:\11'. Chnirlllnll ond memh('l"S or the comm ittee, the AnH'l'i("all \ 'ct ­
Cl'flllS Committt'-e--.\ \ 'C- h('tll'til.v endorses 11 . H. 2498. Hepl'csentft.­
t ives of AVe who have t("stified before pre"iolls Congresses on thl' 
problem of nsslU'ing juslic(' to nli of the membcrs of t he finned SCI' \'­
ic(>s WCl'C ext remely crili c-lli of such bills as H. R. 25i5 in the Eightieth 
Congress. 

Sr.2G6----oJ9-No.31-" 
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They fell.. thnL such bills might aptly be described as a new paint job 

rather l lul.I1 the com plete new model which AVe then and now deems 
 

indispensable. H . R. 2498 docs fulfill Ollf prerequisite, numcly, n 

code uni form in substance, interpretation and application. 
 


We believe that. enactment of this bill will fulfill lhrce major pur­
 

poses. lL furthers the fundamental striving of Lba American people 
 

fo r insuri ng justice to all citizens, nnd specifically to those who by 

rcason of wenring their count ry's uniform particularly merit the 

benefits of justice. 


As veterans, nil of whom nfC hOllorably discharged, our membership 

are fully nware of the deloriot'ation of morale, efficicncy and effective­

ness when justice misenlTics in the armed scrv-iccs. 'this bill will go

far to minimiz!' such injustice. 
 


Th irdly, we beli cvo tbat assurunce such as this bill provides of 

adequate protec tion of the prOCess of justice combincd with moderni~ 

z!~tiol\ of those proccsses, will serve to stimulate voluntary recruit ­
 

ment. 


We rccognize that the mC'mbers of this committee have heard much 
 

of the defects in militnry justice, cspecially us applied during' the Inst 

war. 1 mention those basic aspects which convinccd AVe that on ly 
 


•sweeping I'efonn would assure true milita ry justice because we belic \'e 

that this bill su bstnntia lly elimi nates the major faul ts in tho old s:ystC nl . 


Among theso IVNO the uneven administration of military Just.ice , 
betw('en services, bctwcen commands in tho same service, and in 
many cases between units in the sam(' command. 

The second mnjor cvil conected by this bill was th(' complete lack 
of trained legal counsel which charactcri zed all too many courts 
marlial, find which was '!1lI·tieularly aggra.vated when the accused did 
not. en joy qualified legn advice a.nd representation despite tho fact. 
lhat. the pl'Os(>Cutiotl was conducwd by a trained lawyer. • 

'fhe third major source o f injustice lay in the virt.ually unchecked 
POW(,I"of the convening nuthority to SUb\"ert. justice to his own concept. 
of the cOlnmnnd flmction" The pending bill does not. appear to impair 
the C'SSen! ittl re(juir<"IIlI.'Ilt. fol' successfu l {le['formancc of the command 
function , while surl'ou nding its eX<'I"cise In disciplinll.l"y practices wit h 
such snfl'guards i~S n.'quirements that the comm anding offi('cr rec<,ive 
the ad\'ice of I<'gn l couTlsel at. ench significaut. s tep in a case, and othel'~ 
wise tlu'ough prcven ting nny misguidpd commnnding offict.'r frOIll 
exc rting impl'o pel' influencc on tIlt' members of a cou rt s martin.1. 

I n addition 10 th('sc significant l'efOl"IT1S suggested above, AVe is 
parti{'ulnrly pit'asNI by Il. provision for ll. judicial council made \II) of 
highly (\ualiflcd civilifl,n lnwycl's. In S\l bSLil.llCe, this pro vision reprc­
sents fu fillmenL of I~ reform which AVe urged most strongly in its 
tcst imony be(ol'c the Vanderbil t, {'ommission and before the !lppl'opri­
ale eo ngressioJll\1 commiuocs during th o period sinec the lust WOI'. 

We trust that thc (.'ommiUce will I'eport th(' bill in subs tan tia.lly 
its p rcsent. form and thlLL it Illay speedily become Ian". 

\rc l·ccogni7.(1 that the nct ('annot become cffee ti\"c wilhin 30 days 
aftcr appro"al of this lcgislation, but we would suggest. that the 
committee considcl' amend ing s{-'{' lion 5 of article 140 to pcrmi t. tbe 
nct. to be placed in ctrcCI at an ellrlicr da le than in contemplaled by 
the presellt.lunguage of thf' section, if lhis shou ld be ndministl'llti\'ely , 
fellsible, while retaining th(> ma.ndatory requirement that the aCL 
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in any case shall become effective at, the time specified i.n tho language 
of the yrese.nt. hill. 

AVe wishes to express its nppreeilltion to the commillcc, nob only 
for the opport.unit.y to prcsent. our recommendations with ]'CSpcct. to 
H. 11. 2498, but. also for the expedition wit.h which the comm ittee is 
considering this vital re fol'm. 

We hope that the full commiLlco and the Congress wiJ l likewise 
e:-:ped ito enactmen t. of the new Uniform Code of Military Justice. 
In the final analysis, tho armed forces, which defend QUI'democracy. 
should and must maintain democracy within their ronks. 

Al l'. BROOKS. Thank you vcry much, :\11'. Clorety, for fl "cry strong 
statement supporting this bill. 

Arc there lilly ?ueslions, ~ I r. Rivers? 
~Ir. RIVERS. No. 
All'. BROOKS. Mr. Elston? 
~Ir. ELSTON, Aside from the fnct. tilat this bill includes all the 

se rvices nnd provides for (\, civilian judicial cOIUlcil, what difference 
is thcre between this bill and the bill H. R. 2575, which you say you 
were cxtremely critical of? 

~ I r. CLOR}:n'. As yOIl will recall, our witnesses at.. that time, 
Congressm81l-1 did not. mean to infer lhat.. your effort.. was not.. 
thoroughly in the I'igh t dil'eelion- came in wilh Il list. of criticisms 
that. ran to 8 or 10 pages, which criticized the bill beclluse it seemed 
t.o us not. to be sufficiently comprehensi\'(>. 

It. seemed to us not. to pl'O\'ide as many safeguards nnyway IlS this 
bill. 

~Ir. ELSTON. W'hat are they? 
~Jr. CLORETY. I reea.!I, lor oxample, there was no provision in tba t 

uill that. there shllU be n IllflndatOl,)" find declared in th e act, pre­
sumption of Lh o innocenco of tho accused until pl'ovcd guil t.y. 

1 think that WftS an underlying nssu mption, bu t it WIlS not.. stilted 
in the bill as r recall. It was for that. reason thnt 1l'efcI'I'ed to H . R. 
2575 in the Eightieth Congl'C'SS. I hope it. will not. be regarded fiS in 
flny wtty critical of the ('ffol'" that yOIl made in that Congr('SS. 

1 th ink we have now had a rOlllly outstanding effort. mlide by the 
nrmed forces tlu'ough the committee whieh has be(>n at work for 
mallY months on this which has enabled them to come up with II 

much more comprehensivc prOI}OScd ncl. 
:\Ir. ELSTON. Well, you still lflVC lIot answercd my qu('stion, \nUIL 

is tit(>I'(" aside from the two Ihing~ that J mentiolled , thllt arc in this 
hill ihnt were nOL in the other hill'? 

:\11'. Cr.OllE1'Y. Tilis bill , it seems to us, pl'o\' id('s nddi t ionaJ checks 
in t('!'IIIS of t.he points l~t. which the cOllyening autho l'ity must. receive 
the rel,.'ommendnlions of his leg-nl stnff, of the Stn!f J udge Advocnte. 

:\Ir. ..I!: LSTO:\'. The Olhcr bill provided for the SIlI1l(> counsel for the 
fl(~euscd that the prosl'{'tltion hnd ? 

:\Ir. CLORETY. It did. That was one of the Stl'Qllg points in the 
oth('r bill. 

:\11'. ELSTO:\', Well , lhnt has not be('n changed. So llsid(' from the 
fa('t that this bill providcs for a ci\' ilian juoitinl coullci l and alTects all 
til{' servic('s, it docs not ('Iulng(> anything ill the pr('violls bill, at I('ast 
nothing thflt you I1 I'C obj('('ting to? 

1 think bdol'c you wont('(1 ('f15(>S tflkcll into the United Stfltes eourt., 
did ,) ou !lo t.? \, 'os it not. VOllr orgfl ni:l.fl t ion tlUlLwanted courts-martiol 
CflS(,S (I'ied in the United States cou rt? 
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Mr. CLOIU:"Y. ,,~c wRntC'd an appenl to t.he Fedcrni courts. We 
 
have reviewed the motter since t hat. time, with some change in the 
pcrsolllwi of QUI' own committee s tud.ring it, and thO.f h(w(' come I.() 

the conclusion that til is bill goes as far as we could rCIlSOllllbly ('xpcct

nt this timC'.

".C' nrc (,OIl('(,I'Ill'd , as 011 of the "cterans' ol'ganizfltions al'c, that. in 
the endcu\'ol' to nssUl'c miJitar,v justice we do not unduly impnil' the 
command fllll :·t ioll Ilnd t il(> ability of !.he armed (OI'CCS to function. 

WC' believe this bill is it long stride in the right directiOIl . Tt lUlly 
well be thot after cxpcl'iclI('c under (his bill we will wish to COllle to the 
Congress seeking provisions for appeal to the courts. 

J..II'. 1l,toOKs. Any further questions? 
J..II'. ELSTO,,", Thot is ull. 
.Mr. llnooKs. Any questions, Mr. dcGrafTcnried? 
:\11'. Df:GIIA~·n;NluED. No. 
}o.lr. 13nooKs. ;\ 11". Anderson? 
:\ 11,. ANDERSON. No. 
:\ It·. B ROOKS. r.. rr. IIllt'dy?
).11'. H AIIDY. No. 
:\11'. BltOOKS. Any qu('stions, 1I 1r. Gavin? 
)\/ l". GA VI N. No. 

:" 11". BUOOKS. Th lwk you YC1")' kind l ~-, sir. We opprC'C'iil tc yom'


stotement. 
:\Ir. CLOIU-:Tl'. ThUlik you, sir. 
:\ 11". BnooKs, Now we ("Ill I Col. John Oliver , Icgisilltive counsel fOr 

lll(' HO.\. 

n 'e nrc glnd to hJl\'c "011 this morning, Colonel, ItS a witness. 
 

Coloncl OLI\' En. Thank you very mu ch. 
 


STATEMENT OF COL. JOHN P. OLIVER, JAG , RESERVE, LEGIS­
LATIVE COUNSEL OF THE RESERVE OFFICERS ASSOCIATION 
OF THE UNITED STATES 

Colonel OLIVER. lC I may int.roduce mysclt, 1 am Col. John P. 
OliYCI', JAG , Heser\"e, legislat.ive coullscl of the R escn:c Offi ce.rs Asso­
ciation. I wan!, to t1uUlk the members of this committee fOI" extending 
to me the opport.un ity of appearing before them today to testify on 
the subject. ot. the proposcd 1I l ilitiLl'y Justice Code, H . n. 2498. At. 
flny time. you wish to interrupt. nl(' for a. qucstion, it. will be ent.ircly 
ilgrc('able to me. 

The R ('scl"v(' Offi('crs Associatiou requested permission to appenr 
bC'lol"e the )'lol'gon ('ollnnitLee at the time that commit.we wos (I!'o.rting 
the presf!nt bill. We felt that. if wo had the opporLunit.y to express 
OUI" views ilt. that. Lime, much of the time o f t.he Armed Scl'vices Com­
m it.Lee of tbe H ousc would be sa\'cd. 

Unfortunnt('ly, the :\lorgan committee did not. see fit. to accede t"o 
our r('quest nlHl We hfld no 0PPol·tuniLy to present oUt" views to them. 

As you gentlf'lIlen of the committee no doubL know, the HeS<'ITc 
Ofliccl"s Association of the Unitl'<i Stotes is a \"oiuLltar.y I\SSOciation, 
composed of H('scl"\t(' officers of the ilrmed services with some 1,.500 
chapters located throughout the United States and 0\'('rs('tl8. 

The objC{'L of th(' HeSCITC Officers Associa.tion , as s tated in its 
constitution, is to Support a mil itary policy for the United StaleS 

, 

• 
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that. will provide adcquillc national securit.y Rnd to assist. in the devel­
opment Ilnd execution thcl'oof. 

If it will not appear immodest, nnd in order thnt the committee 
ma.y be advised us to my eX!lcricnce, may I Sity that I am a lllC'mbcr of 
the bor of the State of Cali ornia, the bar of the Distritt of Columbia, 
fi nd the bru' of the Su preme COllrt. of the UniLcd St,n tcs, flS well as 
-various Federal dis tl'itt courts in the United States, having practiced 
law Cor the last 24 yeurs. 

And I might say in tbn.t cOllllec~ion that I spent some 7 ycal'S as a 
deputy district attorney of Los Angeles nnd lu\d the unrortunate 
experience or having hnngcd a number of In{,ll. And I hnve spent nn 
equal period of time at the other end of tile counsel table, where I had 
nn opportunity to, shall we sl~y. pluck [t few pails h'om the bUl'Iler. 

1 en tered upon active duty til ~larch of 1941 and from that date 
until Septembcr 1945 scrved in the capacity of either a staff judge 
adyocate 01' [In assistant staff j udge advocltte for units in varying 
sizes from an Army post, a division, a service command, a corps, aud 
an Al'lny. 

1 might say that. in that connection r \Vol'ked not on lhe h igher 
review level M the other gentlemcn here who have testified, but mther 
yOll might say, at the. grass ,'oots level. 

Throughout this period of time, I was c10sciy nssorinted with the 
atiministrntion of military justice. I have sen'ed 011 COurLS martials 
ItS president., law member, member, trial judge 11.(I\-ocat<', and defense 
counsel. 

In other words, 1 have s<'I·\,('d in every capacity l'XCl'pt 11S that of 
1h(' accused. How [ escaped that, J do not know. As a "esult of my 
s('l'vice as a membl'r of a court martial, mny J read at this point tl. 

letter addressed Lo Ill(' while [ was in the European Theatre. 
II t,ADQUA RTERS __________ COli]>"'. 

01'1'1('.: OF T in: COM:I-IANIHNO G~:N.,nAI"
APO____ ______ , e. S. ARMY, 

/J May, 1946. 
Subject Inadequate sentence by court. 
To: Lt. Col. John P . Oliver, hcadquartcrs______ . 

I. I ha\·e read a summary of the testimony in the case of Pri\'at(' __ _ _____ , 
Company ____ , __ __ th Signal Battalion and am not pleased with the outcome. 
I do not. consider the court to ha\'c IX"rformed its duly. 

2. The decisioll of the court is the decision of !Ill its memlX"rs for which all must 
be held accountable. It would seem the court undertook to (\ctNmine whether 
thislllan should have been tried by general court rather than a dctcrmination of Ilis 
guitt or innocence from the evidence. T hen, after filldin~ him guilty of offenses 
warranting IICverc punishment, only a minor sentence was in1!)osed. It is not 
my intention, when a case is rcCcrred to R general court martial, that an\' sentence 
imposed be one which II special court martial might have given. 1 dCl'lire in t.he 
future that this be kept in mind. 

j\f(lj~; Ge"n-e~ai.-ii. -S'- Ar~y:CO';I;';onding. 
The RcserYe Officcl"S Association of the enited States has been on 

record by resolution passed at its nat ional convcntion in :\Iiami in 
1947 as favoring a rerorm in the administl'lltion of milita ry justice 
nnd more recen tly at its national convention in Denvcr in 1948, 
specifically I'ccolllmcnding favorable considerntion by Congrcss of 
ll. R. 2575, heretofore rdCI"red to in this committee hearing as the 
Elston bill. 
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1t. is perhaps well knowll 11180 to this commiucc thnt the Rescn'c 
Offi('crs Associatioll WfLS extrc!llr!y active in its support of this bill ­
H. R. 2575-both during- the proccl'dings in tlJ(> House find in its 
passage in tbe Senltle, as title 11, the Kern runcndm('1IL to the Selective 
Service Act. 

It is the op inion of til(' R('~('rv(' Officers Associl1l ion lllllt thc miiiLUI'Y 
justice reform bill of th(' E igh tieth Congl'css was n 1nzuk("d improyc­
mcnt over the system of military justice that had pJ'('vailC'd throll~h­
out World 'Val' 11 nnd that (ol,the first time til(' prim!!!'y consideratIon 
of command cOlltl'ol had b('('11 me! head-on by Congl'css of til(' l'nit('d
States. 

We arc of lhc opinion still that the Elston Bill is sound lcgic::iation 
and cnn sec uo reason wh.\' H . R. 2575--Eighticth CongrC'SS-including 
thc provisions for a s{'pnnl!{, Judge .\dvocllte Corps-that is plural­
should not be applied equally to !he Air Force illld to the Nny. 

There may be ('ertain minor changes dcsirflblc in th e E lston bill 
ill its present. form but, in our opinion tlwse changE'S OI'C of a minor 
nature nnd ('nsily cOl'l'cctnble, 

One of tbe chief diffel·cnees in Lhe proposed militlll'y justice code 
from the provisions of tbe Elston bill is the interjection of tJle eivil 
civil review boa.rd. H tbis c-Ommittec decms such civil board of 
review desirable, it is suggested that it might be a much bettel' pro­
ccdure to provide fol' three additional judges of the United States 
Court of Appenls for the District. of Columbia. to meet the work load 
Bnd provide that appeals for militnry justice be then channeled to 
our civi l Federal courts for consideration as a.ppenls from the District 
and other courts of the United States. 

Such Iln appeal to be pCl'lnitted on both the law and the facts. It. 
does not appear to us dcsirnble to crcate nn additiOllnl special civilian 
court operating under the thumb of the SccretRl'y of Defl'llse which 
would co nsid['r only on!' ty/)C of case. 

We feel UIO,t. the sound egaJ knowledge and tbe broad experience 
of OUI' civil appellate judges will bring to the administration of 
military justice a breaUl of fresh air at. the top that. wou ld be extremely
desirable, 

Unforlunately, experience has indicated that aU too often such 
special bollrds have become politicnl footballs and where the tenure 
of office is not fi.xed, where the advice and consent. of t.he Sena.te is 
not. required for appointmcnt., special privilege is extended to some 
and denied to others, Surely a ll of t.he funct.ions of t.his civilian 
bOil I'd could be performed much more adequately by the civiliall 
judiciary of our court of nppenls, 

To summarize my ]'cmal'ks up to this point, it. is the opinion of the 
Hesel've Officcrs Association, as I previously stated, t.hat. we should 
bl'ond!'!) the provisions of !he present E lston bilJ with minor amcnd­
Illen,ts and including the Judge Advocate Corps fol' {'nch of the three 
servICes. 

llowevcr, knowing the serious study t.hat youI' committee is going 
to make of the prcsent bill, H , R, 2498, may 1 take the libert.y at. tltis 
time to comment. specifically on sam€' of the provision'J of that. bill as 
it. appears in the pl'csent forlll, 

]n article I, subparagJ'tll)h (.5), page 3, "officer" has been defined 
to refer to a COlllmissionec officer including a commissioned warrant 
offICeI', but we do fi nd that be is refel'red to ill art.icle 2.5 (b), page 22 , 
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line 9, We feel that this ddinition should bC' broadened to include 
th(' title "warrant ofric<,r," 

1n article I, pa?:c, 4 , s('rtion (13) Ilncl (14) d('fines " law specialist." 
and " legal officer' but. fail s to stnle that these ofHccl'S shou ld be 
qualifl('d as lawyers. This article also fails to define t.he qUfllifi('tl.tions 
of fl judge advocnt.c, We f('('1 tha.t these dcfilli t.ions should br) broad­
ened to set forth equnl qualifications for tht'sl' officc l'S ItS defined for 
law officer as contained in article 26. 

Arlicl(' 2, page 4-We- f('('1 tl1l1t the attempt. to brondC'n the base 
for jurisdiction of militnry courts is definitely unsound and feel that 
the converse should be true, The classes of pel"80ns subject to 
milital'y law should be fUI,ther circumscribed, 

The incrensc of court-martia l \'urisdiclion is thC' opening of the 
door to a military dictatorship. Vith all due regard and respect. to 
the mOllY fine ofliccrs in tho Judge Advocn.tC' Genel'nl's Department 
and there nre mallY fine In.wycl"8therc, whom 1 admire and rC'spect 
and like t.Q consider my fri cnds, 1 am concerned wilh two cases re­
ported rece.ntly in lhe public prC'ss, as being n.1I illustration of the 
d~nger of turning too mn.ny classes of people over t.Q the mi litary for 
trln L 

The first has to do with a ca.:;e tried in the militfiry courts in Europe 
where it. "'flS reported that the IHlme of the accus('d was chfirgt'd with 
having ("ommitled, lht' Ilflmes of t he mC'mb<,rs of tilt.' ('ourt, the identilY 
of the witnesses, the sentence imposcd, flnd whcthel' 01' not the flccus<,d 
hud been executcd. NonC' of tht' JHlblic was Ildmitted to til{' tl'ial and 
1111 that was known was that. there was a trilll going 011. Such star 
chamber sessions nrc repugnant. to flU OUl' cone.cpts of the administra­
tion of justice. , 

;\ 11'. BnooKs. Now, Colonel, dght. there, if I may ask you, what is 
yOur idcll with reference t.o the csse of thC' saboteurs who W{'I"C tried 
here in t.he middle of the Wflr? 

Colonel OLIVER. :'.11'. Brooks, T cannot conunent inlt'UigC'lltly 0 11 

thnt bC'cause 1 was not h('J"c in the United States il.l that time find I was 
not able to follow that case dosely c!lough to givc you an intclligent. 
anSWCI'. T jUll sorry. 1 cannot do that, 

~ I r. BROOKS. It was held then that. the interC'st of the KntioH was 
such that it should not be a public trial. 

Colonel OLIVER. Well , LllCI'C' might be a differellce of opinion there, 
I have always had the iden that. this expediellcy to take somebody';; 
life by a so-called judicinl Pl'oc(>ss is unnecessary beClluse if your 
bnsir for depriving n man of his lifC' is sound he is going to be dead 
a long ti me nnd th<'l"(' is no llced to hurry in doing it. 

!o.lr, E l..s'l"ON. Well , Coloncl, you of course apprC'eiat(' t ha t. no pel"8011 
could be t. ried in our civil courts t lll'ough any star chnmbcl' proceeding, 
'1'1)(' Constitution grllnts 1\ public trial. 

Colonel OLIVER. Exactly , :0.11'. Elston . And T think thc Constitu­
tion should be extended sufficiently to provide fOI' cxactly the same 
thing in the military courts, And if secrecy is neC('~Sflry in time of war, 
leI.. us delay action until such timC' as secrccy is no long<'r nccessary, 

Mr . EI,STO~. T certain.ly think it is a question that descn'C'S vC'ry 
8('l"ious consideration. 

ColonC'1 OLIVEH. Well , ) am seriously COllc('l'Ilcd about it because 
onc of the bulwarks of Alll<'l"ica n justice in my opinion is the insistence 
of the Const.itution on open tri!lls. 
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i'.rr. E1A,TON. No doubt nboul it. 
COI01l('l OLIVER, B(>CfiUS(' til(> fil'S t foothold t.o be gained by I\lIy 

dictator Q[' anybody who nttempts to dcpri\'c us of our liberty is to 
exclude the public trom til(' ('QUItS. 

~rr. RIVERS. or CQUJ"SC we Sf'('1ll to hnve su l}<\cribcd to UH' Russifln 
doctrine in this country of killing en'rybody whos(' ('ollntn' w{' have 
defeated in tim(' of war. We hn.vc killed a\i th(' generals 11n<l fill the 
presidents find C'verybody else. 

Colonel OLIVER. 'Veil , )' 11'. fii\'{' I"S. T could comment. onthlll fit some 
length . T fim not, going to tuk(' the lillle of lhe committee Ilt. this lil11(', 
But the chirr qua lTcl T have with thll.t., frflnkiy i\lld T am sp<'ukirw 
only for mys('1f in this I'c~Il1"(1 is the hypocrncy lhllt was connC'ch'd 
with it. 

No\\' as fill' as shooting lh(' Ol'rman~ RI'C' ("om·NuN!. who committed 
those ofTells('s, I huve no pfll'ti('ulnr lo\"(' for them and I sny shoot 
them, hut let us not be hypoeriticfll ftbout. it. find ("Iflim, (lft('l'wol'{ls 
tlmt. we have givt·n them (I foil' find impal'tinlll'ial before we ~hot.lh('m 
when in truth find fflet. we hnv(' not. 

).[1'. RIVERS. 1f that. policy had been followed Ilfter the Wflr 
Between the States, then C'vel'Y ConfedcrntC' general find cV(, I'vbody 
else who fnrticipnted would have been hanged. . 

Colone OLIVER. I do not. sny there wero no injustices, but I think 
history, gen('rnlly speaking, hfls looked with n hig-h rcgnrd on t.he 
attit.ude of the Union Government following the War Bet.ween the 
St.ll.tes find the fllOt. thILl tb(-'re were so few cases on that. 

But tiS we have seen overseftS, as soon as !~ side is defcuted the first 
thil1~ you do is kill off everybody thflt disagreed with you. 

1\11'. BROOKS. However, economically we followed a clifTcrent. policy 
there. 

Colonel OLIVER. I am not prepared to discuss economic policy. 
am only speaking of the military aspect of it.. 

Mr. R,JVERS. Of course I am not. complaining about. the S8 troops, 
because they were a bunch of gangsters. 

Coloncl Ot,IVER. That is right. 
Mr. RIVERS. But with rcspect. to t he man that has given his life to 

military trnining fllld tllI'lt wns fill he knew: To follow out orders, it 
was a little bit Illlsty. And I think we subscribed to a precedent. that 
will plague us in the futlll·e. 

Colonel OLIVER. I t hink we made an ullfort.unate choice. 
The no.'l:t case to which I would like to refer is the so-called ~[iLlmedy 

massacre case. This cflse is not an abstraction to me as my division 
WiLS fighting in that general location at the time this crime was 
cOlmnitted . 

Regard less of my personal feelings toward the perpet.raLion of 
mW'der, I am equally outraged at, the reported action of the board of 
review on that. case as reported in the newspapers. According to t.his 
report, brutality and t.rickery was employed to obtain confessions 
upon which the convictions were had. 

Recognizing this hrutolity and trickery, the board still approved 
the sentence, saying such brutality and trickery was necessa ry because 
it was a hlu'd case to break. Such an excuse might be used by a Nazi 
court 0 1' by the Spanish I nquisition on the gl'ound that the end justi­
fies the means. However, it is not consistent with the American 
sense of justice. 

I 
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Pnrticuinraltelttion is invited to the words in subpnrngmph ( I) for 
training in describing officrrs subject to the code, rhi!! might. eMily 
include college or high sehool students of thc ROTC in summor 
training ca mps. Obviously thcse young men should not. ho subject 
to the fll,ticlcs of t.his eodl' . 

At.tent.ion is nlso invited to subpnrng;rnph (:3) RNI('I'VC' pC'rsonncl 
who nrc voluntarily on inflC'tive dut.,v trnining authorizl'd hy written 
orders. UndCl' the provisions of thi" subpnl'flgrnph, Hf'sc rvc pel'sonnel 
studying 11 ('oITesponril'lwC' ('0\11'$(' from which til,,), ('oul d I'{'(:civc 
poin ts toward retircment undel' written orders would i)(' subject to 
th('!S(' flrtides of this ('0<1('. 1'h(' e:\lllanation of tit(' ~ I org;nn committC'c 
is thnt. tbis is intC'ndC'd to ('on'I' OfIil'CI'$ who llr(' perfol'lning week end 
and flight training, 

1-Iow('\'cr, our experience with til(' administl'fltion of military justice 
lcnds us to belic\"{' thnt this jurisdiction under ('ertRin t';r('ulllstances 
might weU be st..r£'tc'hed to ti\(' uitimfltc r£'felTed to I1bovc. 

FUl·thermore, we do not believe it. is sound in theory that civilian!' 
who engllge in a 2-houl' troop school one e"cning pel' month should he 
subj('ct to the fl.l'liclcs of this code, pnrticulariy wll('ll it is provid ('d in 
article 3 (a), pflge 6 t hat. HC'set'vl' pel'so llncl , while in a Stll t llS which 
they flre subject to this ('o([e, ehnrged with having committed fllly 
oITensc flgllin st the code mfly be plat'cd all active duty stat.tb for dis­
ciplinury action without U\(';r consent for such period of time as mny 
be IlCC{'5Sary to dispos(' of But'h proccedings. 

The prll cticnl eITect of this would be to suhject flny Illcmbcl' of the 
Rcse""c to be Ull('cl'emoniolls\y plucked from his ch-iliall plII'suits and 
placed on n.ctiye dut.y without. his consent in time of peace for all 
indefinite period at. any timc within the statute of limitfltioos. 

] mn~int" if you will , what well migbt happen to the pnlcticc of II 

physiclfln or surgeon, 0 1' n bu~y Inwycr, 01' fln insurnncl', n~('llt, or au 
automobile mechanic, 01' fl, small storekeeper, if the POW£'I' IS plflccd in 
the hands of the armed 8('I'\'ic(,8 to take him from his peflcetime pursuit 
at their will 01' whim. So fllr as Rcscrves on extended nctivo duty are 
concerned, they shou ld be subject. to tho Articles the Sflme IlS the other 
members of the arlllcd serviccs. 

And may I say in thilt. connection that I cannot urge this point too 
vigorously, because if th ere is one thing that is going to strike at the 
heart of the Reserve program on inacti\'e status it.. is to put. those 
officers and enlisted men IIn<l<'l' the military court--martinl jurisd iction. 

Unfortunately, I found it necessa ry from time to timc to diITer III 
opinion from some members . of tho Regulnr service: and, h'om a 
purely personal point of \'iow, I ('an t..hink of no mOI'(' effectivc way t..o 
shut my mouth than W \{'fLYe t his provision in t he bill. 

Now, whetber thnt is dl,;o.irnble or not., I am not prcparcd to argue. 
l\ Jr. RIVERS. Isn't. this the same thing that Colonel l\laas com­

plaiurd about.? 
ColonelOLlvEn. Exactly, and on eXllctly the SfllllC ground. 
Mr, RlvEns. Yes. 
l\fr. BROOKS. Well, did not. Colonel ~raas complain about sub­

section (4), rather than (3)? 
M l'. R IVERS. H£' compillin('d about. this authority. 
ColonelOLIvEn. 110 a lso mentioned subsection (4), ~I r . Brooks. 

And I think- flnd T am going to lauch on that in just. II minute- tite 
primA I'Y point. he made on the subject of Reserves is pnlCtical1y identi­
cal wi t.h t he point I am making lH'IW. 



i46 

In oth('I' wO l"d s, at any time \\"ithin the stlllute of limillltions­
which, if my 1'('('oUt'dion S('I"V(,8 me oorr('ctly, is :3 years-they 
could I"('ac-h out tliHI g rah me or any other Res('n·e. 

:\Ir. BIIOOKS. But. do you hn\"(' nny suggested challge that. might
fit that situation? 

Colont'l OLIVER. The simplest change J could ofTer, .\rr. Brooks­
nnd 1 olrrr it in all sinc(, l"i t.y-is to strik(' it out.. 

.\ Ir. RI VF.ns. Th is woul(lhaw the consequent el1('ct, as h(' oos(,l"ved,
o f ki lling ofT intel"est in the Rrscrves. 

Cololl('1 OL l v~n. Exactly. 
~rr. BnooKs. How wou~d you punish a pel"8on in the Rr!<e rv(' ou 

lcmpornry 01' innctin:o duty? 
Cololl('l OLIVER. On temponlry dut.y, :-o rl'. BI·ook.e;, t ll.kr him in the 

civil Cou rts. H e is Il. ci\'ilian anyway, ('xcept for the fnct. that. [01" 
2 hOllrs h(' puts on t.he uniform. 

~ II·. HlvEns. Well, if he is an aviator and gt·ts out. h('r(' Ilnd runs 
an tlil'planC', tiWl'C' ought. to or some way of discipline. 

Co loTl('1 Ol.ln;n. A civil court sbould be adequate for lhnt PUl'pos(', 
.\11·. HI V~:RS. You mea.n in itll other phuses he \Iou ld not be s1l bject

to th(' .\l'ti (" les of War? 
('01011C'1 O"'v~~n. So Jon~ as he is 011 an ina('live*uut.y status, no, sir . 
.\Ir. RI VEIlS. Un lC'ss it be a brca('h of lIw pC'acc 01" Violation of some 

civiliall s tn lul('. 
('OIOlWIO I,IVI':n. I mean , if the ciyililln statut('s al'e not broad 

(,!lough, 1('(' us sugg('st to til(' .Judicial'Y CommittC'(' UUlt they writC' in 
such odditiollOI PI'o\'jsions as may be requil"('(1 rathel' thnn t.o bronden 
th(' base of milital'v control. . 

:\11" BnooKS. You would trt'll.t him, althou~h he might. b(' 0 part 
of fill o\'l'l'*nlJ, we will say, air command, as a cl\' ilinn ilS fnr as punish* 
mC'1l t. is cOllc('rned? 

ColoneIOLlvF:R. He is treated in ('vcry" othcr respcct, :\ [ 1'. Brooks, 
as a. civilian. He is not lin OUiC(,I' of the United Sta.t('s. H e is spl'cifi­
("all y ('xdud('d in the statu te-that!l Reservc officer is not.. an officer 
of tIl£' Unit('d States. In ('I'C'ry other respect. he is tl'('3t('d 11S a ci \"ilian, 
so 1 do not sec !lily particular point t.o reaching out her(' in military 
justice and saying: Well , us to that. particular olle, w(' Ill'(' going to 
make an ('X('C'I>tio n. 

If t hC' civi l a.ws or(' not broad enough , let us broaden them. But let. 
us not. incl"(,oso t hc jurisd iction of milit.nry cou rts. 

.\11'. BROOKS. Would the mil ittlry courts have sufficienL jUI'isdiction 
to COVCl" , say, A \VOL under those cases? 

Colonel (jLlv~~n. An AWOL for 2 hours? 
~!J-. BIWOKS, No. Su ppose a R eservo officel' should go to Mexico 

with on Army plnne. 
Colonel OL1VEIt. 'Yo can cbru-ge him, thou , with steo liucr GO\'el'llM 

menL property. It would be vcry simple. I nm sure that is denounced 
by the civil stat.utes. 

~[r. AND~~RsoN. Mr. Cha.il'man may J ask II. couple of questions for 
clarification? 

~rr . BIWOKS. ~lr . Anderson. 
:-OIl'. AN"DEnsoN. At the bottom of page 5, in referring to subpa rtl­

gmph ( I), you q uote the words " For training in, " describing officers 
subject to the code. You say: "This migh t easily include college or 
high*school students of the ROTC in summer train ing cam ps." 
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No,,', do you hl1"(' filly obj('C'tioll to the prm'isions of this bill which 
('o,'er cadets at the ~Iilitllry Academy or midshipmen aL the Nand 
Aellriemy? 

Colonel OLIVEIt. As to that, )ofr. Anderson, 1 think yOUI' midship­
mnn is in fl very, very diffcrCIlL siluntion, or the cadOL Ill, tbe r..Ii litnry 
Academy, because at thC' tilll[' he goes up there he tnkcs nn ol1l h to 
tile United Slates Hud he is on extended fictive duty fol' all intents 
and plll'poses. 

~Ir. A :S-DERSON. "Vell, how nbout Il young mao who is tnking Naval 
ROTC under the Holloway plllll, where he tnk('lS Ii 2 or 3 months' 
summer traininj!' cruise? Is he not. subject. to the same discipline that. 
11 midshipman al the Naval AC'lldcmy is? 

CoIOll('\ OLIVER. So lOl' ns Reserves on ext('ndcd fl ct inl dilLy arc 
C'onccnled. they should be subjert to the Al,tides of "~ar-the same 
IlS any other member of the firmed sernces, ]n othcl' words, by that, 
if it mall goes to 0, SU lllincr training romp for 2 we('ks durill,f! the time 
he is tllol·e on extended nctive duty, he should be subject. to the Articles 
of War; yes. 

).11'. ANDERSON. Thrn, should a young' mall who is tnking' ROTC 
Irainill,lr aL a college like Stnn fOl'd 01' CalifOJ'llia under the Holloway 
plnu, and who intends to mok(' the Noy)' his coreel', also be subject? 

Colonel OLIYER. No , sir; because he still is a civilian. 
~rr, ANDERSON. 'Veil, T am tr-ying to get the difTcl'I'llce between a. 

midshipmlUl at the Acod('my and a midshipman in ROTC a.t. one of 
our ('olleges or lmiversi ti('s where the objective under the Holloway 
plan is to bring them all under the same basis, They are all entit led 
to the same commission if they finish their course, They take lhe 
su mm('r training course. 

Now, 1 have 0 nephew who is doing it, Ilnd thllt is why I n.m milking 
thr inquil'Y. 

Colonel OLIYER. ~fr, Anderson, I am not prepnrcd to say thn.t mili­
tary justice should be dependent upon the amollnt of mOtley you 
I'('('eive from the Governnl(>nt. But T do think the !!tatus of a man 
who goes to tbe Go\'enuncnt academics, either at Annilpolis or ,rest 
Point , is very, very different from a young man who goes to a. private 
university, even though there may be some contribution from the 
Federal GoYcl'Ilment, 

PrimArily he is educating himselL 
i\lr. ANDF;ItSON, For il point of information there, :\11', Chairman: 

Docs 1\ young mnn who takes Kava.l ROTC under the Holloway pilln 
t.ake the some oath when he stn.rls his ROTC training a.t Stanford 
University, we will say, ItS It midshipmall who enters the Naval 
Academy a\' Annapolis? 

I\lr, SMART, CaptAin :\lcDiIl sa.ys he docs. 
Colonel OLIYER. J think there is a. difference in the contract, though, 
:\rr. ANDBRSON. Is th (' re , Captain :\ lcDill? 
Captllin )'lcDILL. I am Cllptllin ),[cDill, gentleman, 
Yes; there is a difference in the contract, sir, to this extent: The 

specifications arc abOllt the salllC, exccpt lhc Naval ,Academy mid­
shipman is not required by law to accept a commission in the Uescn"es 
if he declines the commission in the Regular Na\~y or :\fiU'ine Corps, 

The Naval Academv midshipman does not have to make that 
promise. The NROTC midshipman does. 

:\fl'. RIVERS. After how m(lny YC(lrs, though? 
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Captain :McDILL. up to /l. cortntu Ilumber of years; a total of 
2 y~I1I"s. 

).11'. R,v,ws. Thnt is right, hcclluse he can q\1it nfler the first, or 
second yell" nnd he has no obligation t.o the Gov(>J'llmeIlL undel' the 
IIolJo\\'nv plan. 

CaptaIn ).f cDILL. That is oorn·et. 
).11'. GAVIN. But not the Academy, though. 
Captain ).[CDILL. '1'!Jc midshipmiUl call l'csign at. a.ny time. It is 

nn ndmillistrn.tivc process. He is Jlot compci1('d to serve mOre than 2 
yeRl's Ilt present. Thnt is purely adminislnltiv('. 

).11" GAVIN. In the ).lililiU'Y f\(:adeIllY, he is expected to sen 'c fol' 
4 y('nrn. 

Cltptnin ).!CDILL. A totnl of 8, sir, including their Academy lime. 
).It-. G .HlN. Eight yefll'S. ,,'hy do we lise thnt differential thOl'e 

bcLw('cn the :-'lilitllt'.V Academy and Naval Academy? 
Captain )'lcDILL. It hIlS been historica l nnd trnditionnl in the 

Navy, as 1 undel-stand it. We do not wish to retain poople who do 
not desire to hold a commission, pal,ticuhu'ly abonrd ship. 

:\fl·. Rinas. I think it WIlS Admira.1 Felix Johnson who brought 
that bill before our Nan'll Affairs Committee a few years ago; was he 

Cnptain ~lcDILr.. I do not recall , sir. 
~lr. RIVERS. I think Admiral Johnson snid lhen-if my collengue 

will yield-­
:\11'. ANOEIISON. Certainly. 
~Ir. RIV};I1S. That, he was fL civilian nt nil othel" times thn.. he was 

not taking his act.UIlI contTtl.CL trnining under the NROTC. 
Cnptniu :\fcDILI,. H e is nCLunlly rcgn'rdcd, sir, as a civilian unless 

he is on cX\.(lnded a('live duty. 
).[1'. RIVElts, ThIlL is right.. 
).11'. ANo~:Hso.!", That was the very difference that 1 was t.rying to 

develop here, because T was a little bit. confuscd myself, Thnnk you 
very much, Ilull thank you, Captain. 

Captain ).[CDILI,. As a practical matter, ally Knval H(lserve mid­
shipman who commits 11 serious offense is discnroll ed. They are not 
disciplined. 

~Ir. RlvEns. That is right. 
).Ir. ANOERSOK. Thank you. 
~lr. ELSTON. ~Ir. Chairman, could I ask a question? 
\1t'. BROOKS. All'. Elston. 
).Ir. ELSTON. Colonel, I (llll wondering if we could not. at Icast 

improve subsection (a) of article 3 if we provided that Reserve por­
soI1I1('1 be tried in the civilinn comts, provided the nct which is clnimed 
constitutes an offense is nil offense against lhe United States outside 
of the military law, and let the militnry only try those offenses which 
ar!) not so dchned. 

That would certnillly limit it to fl very Cew mili tu l'Y offenses and 
would permit the accused to be tried in the United States eourt on 
virtually everything else. 

ColoneIOl.lvEII. The thing 1 am concerned with there, ~Ir. Elston, 
is not the philosophy. I thmk your philosophy is sound. But the 
practical application is something yet again. 

Now, for example, being lo.te to a fOnllntioll is n militnry offense. 
And, if I Illny use a personal illustmtioll, suppose wheo 1 go down to 
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troop school-which Illeets in my particular brallch of the Reserves 
2 nights II. month-for some rCiLson and, we will sny, to Illl\ke it. worse, 
for no good excuse, I am 15 minutes late in reporting. 

Obviously, I hllse committed a military offellse. And supposing 
thaL, as fI. result. of that, Lhe Regular services aro empowered to 
arbitrarily and without. any consent cnll me to extended active duty 
until such time as t.Imt. cusc may be disposed of. And sometimes 
those military cases, when th ey go up 011 review, drag on for a lol.lO' 
time. They might lake me out. of my civilian pursuits. '" 

),11'. ELSTON. Well , T can sec why you might. invcst them with 
authority to dispose of the CRSe without keeping you 011 nctive duty. 

Colonel OLIVER, W e'll, if thl'Y do D Dt. hu\-c me on active duty, they 
luwe no jurisdiction OV('r me to try me . 

.:\1•. ELSTON. But, to put all these cases in the United Stutes court, 
you would have to go to tite Judiciary Committee to get tho law 
amended, which would be a lon~ and tedious proceSR. 

Coloncl OLIVER. ~·rr . Elston, for filly sc rious offensc I am confident 
thnt the c.iyillaws nrc adequate. For minor offenscs t.hey Colin dismiss 
me from the Rcscn 'c IIdmillislnltiYcly, which is an ndequi\te punish­
Ill('nt in my opinion. 

~Ir. RIVERS. That if; the Inw in effeci today. 
Colonel OI.IV£R. Exactly. In other wo.ds, if it is a minor offense, 

nil they have to do is put Ill" before n 74--C Board , as we call it in 
tbe Army, and at the discretion of the President my commission is 
revoked. 

11r. ELSTON. It might not be a serious ellough offense to revoko 
lhe commission. 1t I1my be so mething tllat is very trivial. 

Colonel OLIVER. Yes. 
~Ir. BROOKS. Following tJulL point t brough , too, for Il R esCl"yist in 

training, if he is injul"('(1 he !lbould be ll·Cilted as n civilinn nlld not as 
a military mall. 

Colonel OLIVER. 1 clo not think it ncce5...o;JlI·ily follows, Mr. Brooks. 
In other words, 1 do not think the compensation is till' ba sis for 
jurisdiction of miliUlry courts. 

i\lr. BROOKS. . A.ny furthrr qu('stions? 
COlOIl{'IOLIVER.•\ I ily J pl·oceC'd? 
!o.lr. BnooKs. Proceed, 'ye~, sir. 
Colonel OLIVER. We al·c nbo of the opinion thl1t retir('d pC'l"Sollnel 

I·{'{r....ed to in subparagraph (4) h:\ving no netiv(> (hilY to pC'rfol"m and 
with hut slight. contact with tilt' milittHy should not be su bjcc lto this 
('ode. 

We Ill·" further of th(' opinion that Reserve pcrsonncl !"('tired, sub­
parng!"flph (5) who might illtldvNtclltiy, whilc sceking I1wdieal treat.­
mcnt by the V('lNans' Adminis lralion. find Ihcllu:('I\'cs in u mililtlry 
hospitul should ulso not be su bjf'ct. to this code. 

Likewise, in subparugl·a ph (i I ) we are of the opinion that. ('jvilinns 
who lire only under the superyision of th(' ill"ll1('d for('(';; wilhout lhe 
eontinenwllimits of the United SOUl'S should no!, be sUbj'ed 10 this 
cod('. Who knows to whllt. SlrC'lcli es of the imnginulion t 1(' wording 
"sllpe.l"\' ision" might 1"('l1ch? 

And , ngain in subpl1l"agrnph (12) w(' do not b('lic\'(' thllt the mainte­
nance of discipline in tll(> militnry service requires thuL aU persons 
within i\.n ilI"ea lensed by lhr United States, which is IIndrl' ('ontrol of 
the Sccl"ctilry of a Depa rtment Ilnd which is wi lhout the continental 
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limits of the United SLatt's should he su bjec t. to the ~li1itnry Justice 
Code. R ender unto Cn(>s8r the things tlHlt nrc Cncsar's-ycs-but 
1m'serve the ('jviiinns from militnry court.s. 

] n nrlic1c 4 (a) we do nol. dee m it advisable tiuUfl.1l officer who bas 
been sum nuni ly dismissl'd should be forccd to waive nny of his rights 
in order that be m<ty obtaill justice. This comment. specifically frfers 
to line 7, png(> 7: 

lie shnll be held to hll.l'e \\nivcd the right to plead any statuto of limitations 
applicable to any offense with which he is charged. 

Specifieally, furlh{'l' 011 this same section, we think the provisions 
for the substitution of a form of discharge Iluthorized for t.dminis­
trat.ive issuance should have a. saving clause Wllich would permit an 
olIiccr to retnin such right .. to rctiremellt. lUI be may bnve had prior Lo 
the arbitrary dismissal. The form of dischurgc also should be changed 
from " administrntive discharge" to honorable discharge. 

These conmlenls apply equally 1.0 subparagraphs (b) , (c), and (d) 
of article 4. 

),11-, RIHRS, LeL me ask you righL there, Colonel: Witb l'cspeet to 
a civilian who commits a crime in Bay occupied Japan or occupied 
Germaoy-say he cOllunits murder-who would have jusrisdiction of 
him under your lille of rl'asolling' there? 

ColonelOI.lvEn. At. Lhe prcsl'nt l ime they flr(> tried in what used 
to be referred to as the pl'OVost comts 01' in the civil courts of Lhat 
country. 

). I r. RIVEltS. You have no laws in GermRllY now. 
Colonel OLIVJ;R. Well, they had a case--ftlld this is based on ly on 

newspaper accounts-of some womfln over there recently who killed 
her sold ier husband. And if I read the report correctly, she was 
tried before the military courts as distinguished from the actual 
servic-e courts. 

But in order Lo hedge the bets of the prosecution they charged her 
no t oilly lllldcr the laws of Germany but also under the Jaws of the 
military commander, And when she was conviteed-and again I am 
only going by newspaper reports-she apparently was convicted on 
both, with the tbeary in mind Lhat if the mi litary conunllndc.r did IlOt, 
have jurisdiction then he would have her under the violation of Ger­
man law nnd if tbe GemHl.Il law (lid not apply they would haye her 
under the provisions of the military governor. 

).[1'. RIVERS. \\"'hat is your sug~cstion in a cnse of that nature? 
Colonel OLIVER. \\-ell, it is geLtJIIS a little bit aside from the subject 

of military justice hc"c. But I thmk, in view of thos(': two cases I 
cited previously, as 1.0 th is particu lar murder case that I am referring 
to alld a. case I eported ill the newspapers just last week end of some 
ci"ilian that tangled wil h somc officer oyer ill Japan , this eomm..iLLee 
might well consider sometim e ill the future the possibility of drafting 
it code to apply to the mil itary courts as disti nguished from COurt 
martial. 

~ rr. R 1VEUS. Would thaL not be 11 function of the Judiciary Com­
mittee, rather than our committee? 

Colonel OL IVER. I cannot answer that. I am not sure enough of 
the division of authori ty betweeo the committees. 

l\ l r. R [VJ<:RS. I do 1101. Wlln La dist.urb your line of reasoning. 
rull just wondering. T hat does prescut a. problem. " -hichever COIll ­
m ittee has Lhe jurisdiction, it might be well to look into it. 

• 
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Colonel OLIVER. I think it, might wen be illquircd itlto because I 
do know from personal cxpC'ricncc, which I sa,"'. n~ry briefly before 1 
rellu'ned from Europe and from what I heard SlOec theil, thaI, aL th" 
beginning of the occupation there was considerable-and I do 110t 
say this unkindly- flounderLng around on the pnrt of the military 
authorities in nn attempt to develop some sound thcory ulxm whi r l! 
they could base the jurisdiction of tbe military COUrls particularly 
over American civilians when they were first. thillking about bringing 
in the wives and the families of Americans over there. 

I was in the CiviJ Affairs Division of tlu,' \Yar Dcpnrull(,llt at the 
time and w(' discII>lSed ot some length as to whether or not th('Sc civil­
ians, who wen' as I say tho fnmities of sen'icenwn over there, should 
b(' subjrcL to the German courts or whctlwr or nOL the Alneri('an 
military (luthority should b(' broadened sufl'i('icnLly to ('ov('r those. 

r think lhe view was finnlly adopted to b!'Oud('u thC' militnry courts 
to cover the cases of those people. 

Mr. EI.::Il 'ON. You cou ld not. hrouden Lite jurisdiction of the civilian 
courts to try cases outside the United States, except in TelTitoJ'ics of 
the United ~tnt('s. 

Colonel OLInR. The Congress of the United StaLcs hns ft great. denl 
of pOWel' and I 11m SUfI' if they saL down to draft laws to do lhll t. ­

:\11'. ELSTON. \fell , you may have a constiLutionnl question in. 
\'olved. 

ColonelOuVEn. W('II , it might be worth the risk. 
;\11'. BHOOKS. The Pr('sideHt. snid the Constitution follows tb e flag, 

too. 
Colonel OLIVER. Well, I think the Pr('Sident said thal, and J think 

tlle Supreme Court has been quoted to the contmry. Frnnkl)',l likC' 
,he Prcsident's ,·iew on that subject, but I think the Supremc Coun 
has bel'n sollnd becausc up to now tlle Congress has nOLstnted thnt the 
ConstiLlition will follow tb e flag. 

~II', EI.STON. Take the case of treason. Thc \'eHue is where the 
accused person lands in this counlr.r. And that is why in one of the 
recent casC'S lil<,y wcre particulol' that the plnnc land aL n certain place, 
bl'cflus(' th ey wanted to ilH'cst the court in that particular jurisdiction
with authority to try thaL case. 

Colonel OI. IVER. Xln)' I su!!,gcst, :\ fr. Elston that the rcason that 
venue lay at tllllL parti('ulaJ' place was because Congress wrote the law 
tosay so. 

~ I r, E I.STON. WeU, those who wrote the Constitution also defilwd 
trcason in the Consti tution, and that is Lhe only C!'imc dcscl'ibed in the 
Constitution. 

Colo nd OLln;n. J think tbc \ 'ClIlIC still was an nct of Congl·cs." 
subsequent to thr drafting of the Constitution. 

~Ir. BnooKs. Co lonel, will you proceed \\;th your statem(,llt sir. 
l

ColQJwl OJ,IVEII. In nl'tide 6, sllbp!lrl1~rnph (a) the Ilssignmenl.. for 
dULy of all judge advocates, ond so fortb , is subjl'cL to the approval 
of the Judge Adyocatc Oellcrol of the aJ'med force of which they nrr 
members. 

This is dOllr nppar<'ntly and Pl"Or,erIy for the purpose of removing 
the administratiOIl of justice f!'Om tIC commnlld influcncc. J] owc\'c r, 
t heJ'c is still a fatnl defeet in that it docs not appear that the cfficirncy 
repoJ'ts 01' fitlless reports of these judgc advocates are nlso required 
to be made by the n('xt superior judge advocnte in place of lhe com, 
mand iug offi ter undcr whom Lhey scrvc. 
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The experience of World War 1I leads us to belil've that olle of the 
most effective ways ot maintaining command control is through ad ­
verse effi ciency 01' fitness reports by the commanding offlccl' ullder 
whom the staff j udge Ildvocatc served. :l\ !any nn ot herwise compet.ent 
stnff judge advocate stultified his conscience and pros ti tuted his pro ­
fession in the interest of obtaining promotion. 

1£ the c([iciclley reports and fi tness reports I1J1d promotions, even 
temporary promotions, 11['(' plnccd ill the hands of the Judge Advocato 
CO'I)s, th is temptation will be removed. 

~ r. ELSTON. Colonel, right. there, might not the sup{'rior officel' in 
the Jud~{' Advocnte O£'nel'al's Corps not hove knowledge of nil of 
the service of the officeI' in question and not be ablc to moke a. com· 
plete fitness report? 

ColonelOLlvEU. Well, that is true, 11r. Elston. BULl fouod from 
OLscl'vll.tion many timcs the c'ommaJlding general too does not. havo 
the 0ppol·tunity to moke obs('I'vlltion of Il 101.. of the fitness I'cporL'i 
he mftkes oul... 

r-. I ... E[,,';1'ON. or COUI"SC, he gets them from other ofnrcl"s. And the 
J udge Ad vocate Genel"lll, if he passes on the fitnC'ss report, will get 
them from the some sotJl"CC, wou ld he not? 

Colonel OunR. 1 know, Lut you get the opinion straincd through 
a differcnt point of \· iew. J ml'lll1, it is not pcrfect, but I think it will 
be an improvcment. 

:\ Ir. H IVERS. Do I understtUld you to say that nil fitness reports 
rcillting to tbc indi\'iduals who prnetiec bdol"c the militnry courts 
should be O. K.'d. that is, apPl'o\'('d or disnpPl'ov('d by the Judge 
Advoent(' Oenel"lll? 

Colonel OI.lVEIL Yes, sir. [do not lleccssol"ily mcnn the Judge 
Advocotc GCllcl"lll, but. thc next, highcr ecbelo n , 

All'. Hl VERS, Whutcvcl" o l"gllnizlltion is erented, it. should be inde· 
pcndcllt. of comm und ? 

Colonel OLln~n, EXlictly, 
l\ l r. RI\'ERS. Yes,sil', 
Colonel OLln:R. As to !:Iubpnl'l1gl'llph (c) of t1l'ti('lc 6, lille 8, it is 

8ugg('sted that thc words "trilll judge tHh'ocute" or "trilll ("ounscl" be 
iuS('rtecl following the words "shall subsequcntly nct 111'111" and before 
tht' words "staff judge n<I\'o('nl(' or I('gul offi('er." 

In nl"ticle i, sltbparng-rnl)h (b), line 16, pngC' 9, wc bcli('\'c thnt. the 
\\'onls "grounds for" shOll d bt, illsert('(1 betw('t'Jl t lJ(' words "mnv do 
so upon rellsonable" and the words " belief thnL nn offt'nsc hnd bCC'1l 
cOllunit.ted," because 11 !'t'IlSOllable belief should be bnscd upon ren· 
sonn ble gl'ounds , 

In tll"ticlc 9, su bparngrnpb (t), line 23, we feel that it would be 
bette r English to transpose the word "only" from the C'!lel o f lhllt. tine 
to the C'nd of li ne 24, so thllt th(> sentencC' would r('nd­
a~offiecr, a warrant offie..,r, or a ci\"ili1l.n subject to lhi~ code may be ordered into 
nrrest or confinemelll by a commanding officer 10 whose authority he is subject
only by sn order-­
and so forth , 

111 a r ticle 10, pagc II, line Ii, we bclic\-e thaL the word "o(Tel1sc" 
should be substituted in thn t line for the word "wrong" becl1use it 

mnn migh t commit. tl Wrong withou t having COJluniUrd an oll'cnsf'. 
III Ill'ticle 12, line 8, wc al'e undecided as to the Ilwlllling of the words 

"immccli ale nssocint ion" nn d bclieve thnt. Illemb('l's of the Il. rmed 

< 
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forc('s or the 'C"nited Stn,t('s plac('d in confinement. should be enti rely 
removNI from having to associate with enemy prisoners or any other 
foreign nationals. 

We think an additiollnl provision sbould be add ed to tbis article 
requiring s('grcgation of s('x('s where the parties are unmarried. And 
furt,her, t hat all ci tizens of the United States, in addi tion to members 
of the armed forces, should b(' ('xtcndrd similar co nsidCt'atiou. 

Under llrticle 15, page 13, we belicve that the unlimited power of 
commanding ofl'icers to impose nonjudicia l pnn ishm E'nt should be 
circumscribed rather than broadened and we believe further that no 
nonjudicial punish ment. should be imposed without t he alternative 
right to trilll by court. Illnrtinl iLnd thnt such altemati\'e right. should be 
grant('d by legislation rtlthcr than by the grace of Ul(' head of a drpart­
ment. or other subordinate officer. 'fh a.t is in t he case of company 
pu nishment. 

We further believe that the withholding o( priviJeges for two 
consecutive weeks is excessive. We fw-tber believe t hat the forfeiture 
of one-ha lf of his pay pet' month (01' [\. pedod of 3 months is excessive 
as well as extra duties for a period of two consecu tive weeks. 

The viciousness of this syst.em is further revealed on page 14, sub­
paragraph (2) (e) (f), whirll permits confinement for a period not to 
exceed seven consecut ive days, 01' confinement on bread and water or 
diminished rations for a period not to exeeed lhe consceutive days. 

1 am apprehensi"e of the results of such unbridlrd power in the 
hands of a martinet., There is nothing in article 15 that prohibits the 
constant. and continuous and repeated imposition of th is punishment, 
without interruptioll, upon any individuaL 

]n other words, be could repeatedly get seven consecutive days for 
all indefinite period at.. the wLim of the cOllunandel', and there arc 
commanders th at. would do it. 

)ofr. BItOOKS. '1'bfl,t. is com parable to contempt., is it not, the power 
of con tempt in the Fedend court.? 

Colonel OLIVER . Well- ­
)' fr. BnooKs. Wbel'c you have the right to impose repeat.ed sen­

tcnces following repeated nets? 
Colonel OLIVER. Tha t is I·ight. Bu t in tJlis case here-and that 

is one of the quarrels that I -have always had wi th the stafr judge 
advocate, in trying to hold these boys down to the imposition of 
company punishment., hecause it is "ery, very easy for a. company 
commander to get mad and say, "Give him 7 dn,ys"-the choice 
shou ld be left up to the accused as to whether he wants n. cow'!' 
martial or will ta.ke compflny pllllishment, 

j\ly suggestion is UlflL members of the Judgc Ad vocut.e General's 
Corp:; should be quulified flS lnwy ers and not merely be somebody 
who is flrbitanl.l·ily designflted by 11 commflnding oflicer-by saying: 
You are a law specia list for the pmpose of this case . 

•\l r. S HOOKS. Yes, sir. 
 

).l r, CA.YIN. He must. be legally trained. 
 

Colonel OLIVER. Tha t is exuctly what. 1 mean, si r. 
 

\\'0. are further opposed to article 15, subparagraph (c), page 15, 


which permits nil officer for minor offenses, to impose such punish­
ment authorized to be imposed by comllllllldillg ofiic£'I'S as permitted 
by the Secreta ry of tbe Depul'tmenL. Th.is unbrid led opportunit.y (,0 
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impose puni~hm(,llt without. the right to demand n trilll is pregnant. 
with p~ible abuS<'S. 

So far as article 17 is concerned, we believe llUl.L it. is basically 
unsound. 

The h istory of th£' squabbles between the armed services during 
this period in which unification bas bCPll attempted would make the 
abstmcL judkiaJ apPl'oarh of a court martial composed of officers of 
one scrvicc trying offic£'rs of another sClyice extremely doubtful. 

The intcrscrvice feuding is !l sad COlluncntary upon our combined 
opernlions in the pnst W81', itS ev idf'llced by Ule famous Smi th versus 
Smith, Riclllmison versus Smith , Nimitz versus Richnrdson cases of 
the Pacific theater. 

Articles IS, page 17, ngllin arouses our concenl where it is set. 
forth that courts may impose liny ptUlishmcnt "not (orbidd~n by 
the code," It is a pl'imal'Y rule ill the administration of ju stice tbat. 
11 mnn who commits nn offcllse should know in advance the punish ­
men t. he is likely t.o receive and the lcgnlltLtitude here of pcrmitting 
any punisIUl1C.nt. noL forbidden, with t.he forbidden punisltlllcnts 
limit.ed only by arLiclc 55 of Lhe code will again permit unbridled 
abuse, 

jn art.icle 23, page 20, it is suggesled thal nn addit.ional provision be 
added t.o permit. a supcrior commander in t.he e..'\ercise of his discrction 
to reServc specin l courL-mlll'lial jurisdiction for himself ns pl'ovided in 
the former Articles of Will', 

And that. is so in the cnse of one command, if he wants to reserve 
speeiaJ COlU'ts-mal'tiaJ jurisdiction, yotl Imve a. uniformit.y of punish­
ment. within that. one command. 

As to nJ,tic!e 25, page 22, subparagraph (c) , line 19 to the end of the 
page, we belie\'c tbat. this pl'ovision should be rewlitten in Older to 
clarify its m~aning, The words on line 19 "prior to the convening of 
such court" do not. indicate whether it. is the intent. of the Inw tlUlt 
thi.s request. should be made prior to the first. time a. court. might. COLl­
vcnc in somc other case or whether it. means prior to the convening of 
the comt of the case in which the cnlisted man is the a.ceused. 

The addilionnllnoguage beginning in line 21­
after such a requcst no enli"ted person shall be tried by a gencral or special court 
martial-

and so fOl'th, docs not indicate whet.her the word enlist~d man refers 
to t he special enlisted man then on (J'inl 01' whether it roreR's to all 
elllisl('d p('J'sonnel who mighL tben be tried by the same court. in that. or 
some other cftse. 

As to ill ticle 26, pnge 23, it is suggested tha.t. this Ill' t icle be nmended 
to furtber provide that law members shall be designa.tcd by the Judge 
Advocate Genel'alr'athcl' t.han permit. n, commanding omceT La choose 
such law members as might. be a mendable to his wishes, 

It furthe l' should be specificillly provided in this scctiOll, as it. docs not. 
appear elsewherc in the code, thaL no courts martial shall proceed 
with tbe taking of testimony or evidence, as proved in the Elston bill, 
in the absence of a la.w ofllcer. 

As to article 26 (b), we lire of the opinion that the law officer should 
be permitted to retire ",rjth the ot her members of the court fO I' tbe 
purpose of voting on the findings and sentence, 

QUI' views might be o ll.lC-fwise if the law officer were extended all of 
tJle rights, duties and responsibilities of the Federal jlldge hut. where he 
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is pCl'mitLcd 10 ruiC' only on inu-rlocutory questions and instruct. on 
the presumption of innocence and the doctrine or reasonable doubt\ 
and so forth, as scI, fOl,th in article 50 (c), pages 43 and 44, we fcc 
that the SNvit'C'S of this n'llullble officer will be w!\Sled. 

Artidl' 27, subparagraph (a) , page 24, line 22, and again on line 24, 
rending as foHows: 
No person who has acted for the prosecution shall act. 8ubsequently in the same 
ctLS(" for the ddcn8e, nor 8httJI allY person who has acted for the defense act sub­
sequently in the same case for the prosecution. 

The mC'oning of the word "acted" is indefinite in our mind and 
might easily be construed that. a. person who had been it witness or 
pcrlulps ('ven l'f'motedly connected with the case might. have "ac ted." 

Again in ftl,tide 27, subparagraph (b) (I), page 25. the term "judge 
ndvoca.Le of the Army or the Air Force," or a "Jaw speeialisL of tho 
Navy of Coast. Guard" is indefinite. We arc concerned as to whether 
or noL these oflicers shall be members of tbe Judge Advocate Corps 
of the Army or Ail' Force, or may they merely be officCl"S designttted 
as such by tho conunanding OmCOr for the time being. We feci that. 
the law should spccificnlly designlLt.e these officers n.s members of the 
Judge Advocate Corps in each of the three serviccs. 

Mr. ]{IVEHS. In th!tt connection, if we have nn independent Judge 
Advocate Gcnernl's Corps, it may be possible that be would act olle 
time as a. prosecutor tUld at other times as defense counsel. 

Colonel OI, IVER. You mean in the snme cllse? 
~Ir. UIHRS. NOj in diiTC'rent. cases. 
Colonel OL IVER. That is right.. 
ftlr. RIVERS. That does not contemplate a thing of that nature? 
Colonel OLIVER. Certainlv not. 
As to nrtic.1e 29, subpa ragraph (a), page 26, we feel that thi~ article 

should specificnlly state that tbe law member shall not be excused and 
in those cases where UJlable to attend hy reason of physical disability 
or other cause that no proceedings may be had in his absence. 

As to article 30, subpnragrRph (d), page 28, we feel that. the term 
"any unlawful induccment." should be defined. We can fInd nothing 
in the proposed military justice code that. would indicate what. may 
or may not compose unlawful iJlducement. W·e believe that the 
present. article of war 24 presently used by the Army and Air Force 
should be inserted in plnce of subparagraph (d). 

As to ILrticlo 32, subparagraph (d), page 30, we find one of the most 
unusual pJ'ovisions contained in the entire proposed .l\Iilitnry Justice 
Code. JUter iuwing J·ccited in some detail the steps that shall be 
takcn t.o J>1·ovide a fa il' Hnd impnTtinl invest.igation prior to tl·ial, this 
ar ticle ends up wit h n sta.tement in substance tha.t tbe fnilW'c to follow 
t.be provisions thereo l will not make any difference. 

The explrumtion givell by the Morgan commit.tee in th is connecLion 
is most enlightening where they S8.y: 
SUbdivision (d ) is added to prevent Ihis article from being construed 8l! juris­
dictional in a habeas eorpus proceeding. Failure to conduct an investigation
required by this article would be grounds for reversal by a reviewing authority 
undcr the code and an intentional failure to do so would be an offense under 
article 98. What 1I0nsense. 

If lL free and imparlial ill\'estigation is necessary in the ndminist.ro.­
tion of military justice, why should it be jurisdictiono.l and why the 
conCCrIl of the ~torgnn comm.ittee o,'er whether or not a writ or 
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habells COI·pUS would lie. This subsection would scem that. we can 
t.alk out. of both sides of OUf mouth. 

As to I\l'ticle of war 35, on page 31, the provision that in time of 
pence no person shall, ngninst his objection, be brought to trill.! before 
a geneml court mnrti,,1 within a period of 5 da.ys should be brondcned 
to include in timo of war. 

n is impossible to conccin~ of a cirClUflslll.llce wl1cre tbe delay of 
5 dil..YS in a trinl would prejudice flny military operation. We havo 
tbe recent case of Shapiro before the court of clnims whero Lbe Ilc('uscd 
was brought to trail li,f hours after haxing been Bel'ved with the 
chnrges, with the court located 35 miles away from whero the Recused 
wn.s at. the time. 

This arliele is also inconsistent with :.lrlicJo 40, pnge 34, which pro­
vides in substallce tlu~t. a court. martial mllY, for ref\.Sollabie CI~use, 
grant. a continuo,nce to nny !)i\r t.y for such lime and IlS often !\S mny 
appefll' t.o be just.. In this alter Ilrlicie, tbero is no li milil.tion !\':l to 
pence 01' WI'L l ' find there should be no limita.tion in tll't.icle 35. 

As to ftl·l..icle 3G, subpl~l'agn\ph (n), puge 32, we believe that. t.he 
modes of proof should be included as a part. of this eode and not. left. 
to th" discretion of the Secretary eoncel'lled. 1 10des of ll roof Ill'e 
as much a pl1l't of the ndministration of justice as fl.re the Ill'ticles tbo.t 
denounce offenses. 

As to iutiele 37, page 32-, ill an a.ttempt to close the front. door 
against unlawfu.lly influencing the court., this bill leaves the back door 
open. It is OUI' 0llinion that. in line 14, following the words "com­
manding officer," t le addilionru wOl'ds "nol' anyone" should be added. 

This Ilrticlc in its pl'esent form mi~ht easily be circumvented by 
having tbe comma.nding officer tell hIS chief of staff or some other 
person to cllrry bis I'emllrks to the court and thus avoid a violation of 
Lhe article. l n othel' words, we feel that the atlempts to unlawfully 
influence tb(' a('tion of the court should be prohibited to f~U and not 
mer('iy limited to commanding officers. 

Article 41 (b), JlfLge 35, limits the preemptory challenges, one to the 
aceus<:d and one to the bial counsel. The word accused is both 
singuJlll' and plural. Thlls, if three accused were tried for a joint 
offense, they would have but one preemptory challenge between them 
that must be jointly e;'(ercisoo. Each aCCllsed should have a pre­
emptory challenge. 

Art.itle 44, pagc 37. This urticle should be corrected to pl'o"ide that 
jeopardy uUI\ch('s when the court. is swom. MUllY cases nre known 
where an accused has been on trial for his life beforc n court lllurtioJ 
for tbe salHe offense merely because the I'eview was not complet.ed. 

As to flltiele 50, subput'llgl'lIpb (a), page 42, we nre unable to follow 
tho provision that pCl'miLs tbe admissibility of records of COul'lS of 
inqu iry nnd the SWOI'Jl t.estimony takcn bcfore COOl't of inquiry to any 
case not capital and not ext.ending to the dismissal of an officer. 

We nre lUluble to understlUld why such testimony might be ad­
m issible whcre tho sentence imposed by the COUl't llli~ht be life 
impl·isonmcllt. 01' the case of the enlisted mall could be a (ilshonorable 
discharge.

We CnnIlOt. feellbat. the protection of all officer's commission should 
be considered greater than the protection of an enlisted lUan agllinst a 
dishonorable discharge or any confUlemcnt in a penitentiary up to tbe 
period oC life. 
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Furthermore, this section would permit the in troduction o( evidence 
tnken by 8. court of inquiry even though the cow·t of inquiry did not 
pertain to tlle subject maLLer which the trial might be had by a 
court martial. Or, that the in\restigation by the court or inquiry 
might be of n. persoll other than the accused. 

As Lo twticle 51 (b), page 43, beginning ou line IS through 22, we do 
not understand the meaning of this provision. Jt is heretofore 
provided that certain rulings by the Inw member shall be final. 

It is further provided that the law member lnay reverse himself. 
Therefore the final ruling is not a fmnJ rulinf What is meant by the 
words "it any member Objects thereto"? 'i\ e do not know and recom­
mend that this provision be stricken. 

As to article 52, subparagraph (c), page 45, the inconsistency oC the 
provisions for tio vote is unusual. In one instance they arc for the 
accused; in onother instance they arc against the acclised; and in a. 
third instonce they arc again for tho accused. 

Wn feci thn,t under tho doct.rille of reasonable doubt and tho pre­
sumption of innocence, all the votes should be in favor of t.hc accused. 

As to article 52, subpnrngraph (a) (2), page 44, we beliove that in 
those cases such as the mandaLary penulty of death or life imprison­
ment lhat snch conviction should likewise be unanimous a]1d in any 
case where the scntence is life imprisonment or confinement. in excess 
of 10 years that the cOlwiction likewise should require the concurrence 
of three-fourths of the members of the court, as docs the imposition 
of a s{'nt{'nee. 

As far as article of war 56, page 47, is concerned, this provision is 
extremely saluta l),. However, the c:\llcrieJlcc in " 'orId Wal' II 
indicates thn L in some jurisdict ions where the commanding geneml was 
dissaLisfied with the limitations of punishment imposed by the Prcsi· 
dont). the practice was ndopt.ed of adding an additiono1 chnrge of 
AWuL lor possibly 15 minutes so that the sentence could be in the 
disCl'etion of lhe commanding general. 

I illn not prcpared to offer the draft. of an amendment to this section 
to cover such a sit.uation but. I feel that this Armed Scrvires Committee 
in its reports should perha ps suggest their disapproval of such shyster­
ing practices. 

Article 59. subparagraph (a), page 49. The pre,-ious pro,-ision of 
nrticle of war 37 provided that the finding and sontenco, and so Corth, 
shou ld not be disapproved unless the error materially affects a sub­
stantiul right of the accused. In this present. subparagraph, this term 
"mnt('l'inlly affecLs" t.he substantial rights of the acctlsed. ,,-{' feel 
t.hnt.the lise of this new term would deprive an accused of flny right of 
appeal he might have based on errors committed by Lht:' court and feel 
t.hl\t. the formcr terminology of" materially afTcf'lsl' should be I\dequate 
to protect til(' GovernmenL 

As to article 63, su bparagraph (b), page 51, we fife conccmed with 
the implied permission granted herein for a court on rehearing to lry 
an occused on onother and different chsrge than the one tried in the 
first instance. ­

W(' feci thnt if til(' offense was not considered on its merits in the 
original proceedings that separate and other proceedings should be had 
rather t.1UlIl attempt to take another bite at the ncctlsed at rehearing_ 

Article of war 66, subparagrnph (e), page 53, as hns been st.aled by 
mony of t.he other witnesses, we do not fecI it sound judicia l procedure 
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to permit the Judge Advocate General who is disp!ca;;cd with an 
opinion by one board of review, to refer the case back or to another 
bonnl of review. Surely no board of review CI1ll act. honestly and 
indepeuci('otly under such supervision and restriClion. 

A.ticJc of wilr 67, poge 54. )ly cOllunents on this provision have 
been made in 1h(' early part. o( my statement., bul.. in the ('venl.. this 
committce fcels that such a Judicial Council is desirable, r fnil to sl!o 
in subparagraph (b) (I) where cases that. "affects a gcnernl or Oag 
officer" nre of e({mll importance witb 0 sentence of death of an enlist('d 
man which wOl.ld give such ~cneral or flag officer cases special prioril.y 
to go to this Judicial Councll. 

And ngu in in subpilrag-raph (c), we do not. fed that 30 days is !'ilIffi­
cient time in which to perfect an nppeRI 1.0 the .J, dicin! COl ncil. The 
experience dUl'in~ the war in overseas stations would indica te that no 
enlisted man cou ld possibly preserve his rights undel' snch I..imo limi­
t.ations and it is suggested that this period be extended nt. lellSl.. to 1 
year . 

Tn nil coscs, hearings shou ld be had by lhe Judicial Council ns fI, 

mut,ter of right, to t ho necused und not at the discretion of t.he Judicia l 
Couneil, as providC'd in subpnragrttj,hs (c) nnd (d). 

~lr. ELSTON. night. there, Colone ,do you not think that, might. really 
increose the work of the court? In other wOI'ds, the Supreme Court. of 
the United States today decides what cases it. will admit after thero has 
been on argument. on an application to be admit.ted to the court.: A 
petition (or n writ. of certiorari. 

Now, if they oil automatical ly go into the Judicial Council or go in 
in tll('rc simply because the accused requests it as a mallet of right., 
would that not require more than three judicial officers? 

In [a.ct, wou ld iL not require a t.remendous nwnber of them to dispose 
of ali 1Ile cases? 

Colonel Ol.IVER. Mr. Elston, I run much more concerned with the 
timo that some man may serve in a penitentiary or the short drop ho 
gets on Lhe end of the rope than 1 am \\;th I.he work lood of the 
J udicial Council. 

i\lr. ELSTON. BUL we want to give the Rccused in the trilll of a 
military CRse at least the same rights that a man hIlS in the ci\'il courts. 
I n the civil courts he is tried before the United States district cour L. 

H e npprals to the United State;; cireuit courL of appeals, and thnL 
court hears his case. As 1 recall it, lhnt court generaliy passes on 
qurstions of lfl.w, l'ather than questions of fact . 

Thoy goo to the Supreme Comt. of the Uni ted States nnd the Su premo 
Court decides whetlter they will let. him appeal' on the quest.ion of Inw. 
Now IlS to tho ac('used In (.h(' military court, lhe commanding officer 
fi .·st. hilS the opportunity to throw out. the whole ease if he wants to, 
to remit the sentenco nnd reduce it, and so fort.h. 

'l'hon he has a, complete hearing on the focts, with on automatic 
hearing br(ore Ihe board of review. There may be more than olle 
hearinp: before a board of review. There may e~'en be anot.her boltrd 
of review hearing a case that the Judge Ad\-ocate General sees fit to 
ref('r. 

Then, after 011 those JlrOCecdiJl~, to say that. he can go before the 
Judicial Council os a maller of right and have all til(' facts gone o\'er 
again is giving hjm far more tllon the fellow gets in the c;-"-il court who 
is indicted for murder or any other offense. 
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Colonel OI,IVER. Well, nll1ybc my perspective is distorted, but I do 
not. think thl1t heretofore lhe examination of tho1'e cases on review 
has been wilh tho same interest. for the accused that our ciyil courts 
look on in similar cases. 

J\lr. EI.STON. Well, that. is a. matter of administration. rather lhan 
Ihe Inw. is it. nol? 

COIOl1('IOuVER. And in your biJIlast year, J\o[r. Elston, yOll pro"ided 
for some additional formal review, wi thout. going into the details, 
which has been taken out. of this bill. 

)Ir. ELSTON. I appreciate that, Ilnd that was because we wanted 
to be cerlain that. there was a complete review. 

Colonel Ot,ln;R. That is right. 
?\{r. ELSTON. or overy easo. 
ColoneiOLIHR. That. is right.. 
Mr. ELSTON. We even provided a. review of all World War II 

cases. 
Colonel OLIVER. Tbl1t. is right. I 11m going to cover that in a 

minute. 
J\lr. ELSTON. 'Ve waoted to be ccrtnin that. there was a review 011 

the facts, so that there would be no injustice done at all. 
But. if the Judicial Council, which is the Su preme Court. so fnr n.s 

the military cases Ilro concerned, have to review the facts, t.oo, evcry­
body will go up to that court.. 

Colonel OLIVER. I think it might be a good idea. 
1\lr. ELSTON. Well, if it was necessary yes, but I have just a ques­

tion on it. I do not know whether it is or not. Certainly it has 
never been considered to be essential in the ci"il courls that tho 
Supreme Court of the Uniled States review the facts in the case. 

Colonel OLIVER. Well, civll courts have always operated very 
differently than mili tary courts. That is the reason 1 think it is 
about time we wero perhaps letlning over a little backward on review. 

Jl lr. RivEns. or course, the Supreme Court has gone into the legis­
lative business now. 

J\ lr. ELSTON. Tbe Supreme Court of the United States. 
]"Ir. BROOKS. Well, let liS proceed, Colonel, if it is all right. 
Colonel OLIHR. As to subparagraph (d), it is our opinion that t.bo 

Judicial Council should inquire into all of the merits of Lhe case and 
not limit itself merely to issues raised by the accused who might. or 
might. not. be improperly or ineptly represented by counsel. 

As to nrticle of war 71, subparagraph (b), page 59, lines 21 through 
23, we believe thnt a provision permitting an OmCN to be reduced to 
enlisted grade is vicious. We recognize thnt such a provision WflS 

contained in the Elston bill but nevertheless are of the view that 
such punishment, particularly in the cnse of an officer or mn!.ul·e years 
with a family, might be far greater than an outright dismissal from 
the service. 

As to Ill'ticie of wflr 72, !"ubparngraph (a), page 60, line 15, we believe 
t.hat. tho provision for a hearing prior to the vacation of n suspension 
of a sentence is sound. However, it does not appear from this section 
how such hearing shall be held or before whom, nor the nature of the 
proceedings. ] t docs not provide wbethel' or not tllere shall be 1\ 

record made of tho proceedings or, if a record is made, what shell be 
done with the record. 
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The delightful indifference of this section intrigues us further by the 
lISC of the tc.rru "probationer" in line 16. \Ve ca n find uo definition 
of this t(,J-m in the proposed i>.lilitory Justice Code nor cftn we find it 
used elsewhere th('rein. 

Docs this su~gcst (,lUll. lhe anned services sct U)) a probation system 
si milar to that 11\ opcmtioll in the civil cow'Ls with the supervision pt'O­
bnLion officers, records, nnd so fort.h? We recommend that. this 
section be clarified. 

As to article 73, page 61-­
;"[r. GAVIN. At. that point, what do you think of that idcR.? 
Colonel OLivEn. W('II, 1 think the mutlcl' of it hl'firing is sound in 

and of itself, so you do not have the arbitrary business of snying 
"off with his head" to some 1ll111l who has n suspended sentence. 

The only quarrel I ha,ve with iL is Lhe indefinit(>ness with which 
this particular seeLion is drawn. It is quan·eling ove]· Lhe wording 
rather than the principle. 

As to arLic1e 73, page 61, we arc of the opinion that L.hc limitation 
of a new trial based on grounds of newly discovered evidence or fraud 
on the courL is entirely too narrow. We feel that 0. new trial should 
be gmnted in any instance where the interests of justice will be served 
thereby. 

We further believe thaL a saving clause similar to that now contained 
in the article of war 53 of the Elston bill covering cases tried during 
World War II properly should be included ill tho presenL bill. 

As to article 76, page 63, we do Dot believe that this Congress 
should make final and conclusive courts· martial proceedings even 
though thc;v may han gono through the mill. \\ e do noL believe 
thllL by legIslation we cll n Or should deprive tho Federal cow"ls of the 
power to act in appropriato cases by writs of habeas corpus or other­
wiso Ilnd as has boen previously suggested in ow· com ments, we are 
firmly of the opinion tlll'Lt tho court of final review should be the 
United States COll't of Appeals tor lhe District of Columbia. Subject 
of course in appropriate instances to the action of the Supreme Court 
of the United States. 

Article 87, page 69, line 19, the term "duty to mo,'c" is too indefinite. 
I t is our opinion that this !ll"ticle should be limited to oversells ship. 
ments or movemenls into combaL. 

As to article 121, page 81, as presently drafted, this Illticle would 
permit an at,tomey who brought all action in replevin against an indi· 
vidual to be tried fOI" larceny. That is under a cha rge of theft, I 
think. 

Under the miscellaneous provision of this bill, article 140, section 
7 (c), page 95, we have a directi,'o to conunanding officcl·s and others 
in the naval service. This directive is rathor unique to have been 
co ntained in a. Uniform Code of Military Justice aL firsL, in that it is 
directed only to oflicers of the naval service. 

"hether the drafters of the bill fell, that tJle o(-Ilcers of the A.rmy 
and Air Force did not require sudl It directive or wbether doubt as 
to l.he capacity of navnl officers particularly required tlLis directive 
does not appea.r. 

While I a.m 9uitc in agreement with the noble sentimenLs expressed, 
I nm of the OpLlliOll tJUlt such instructions are morc properly a matter 
of regulation than a lna,Ltcr of law. 

As to article 140, section 7 (d) and (0), pages 95 and 96, I feol they 
have no place in a Uniform Code of ]vIilitary Justice. I yield to no 
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man in my fiml belief in fL divine being nor in the requirements for 
reverent. behavior durill~ divine services. 

On the athel' hand, It is my opinion that. the requirements Cor 
divine scn·ices and rC\'crcnt behavior ha,'c no place in t.his code and 
should be a maller of regulation. Again the question is raised a8 to 
why this provision should be pnrticularl." required only by lhe Navy. 

In section 10 of this same article, it is stated t.hat no officer shall 
be dismissed from any of the armed forces c:xcept by sentence of 
courts martial , Ilnd so farUI. This section seems to be in conflict with 
section 23 of sho National Defense Act, as amended, where an omcer 
may be dismissed during the period of the first 3 years of his commis­
sioned service. I believe that section 10 should be reconciled with 
section 23 of the Nat.ional Defense Act. 

I Illn concerned Ulat in tho limited time that hIlS been avnilable 
to me, I mny have overlooked many implicut.ions contained in other 
provisions of this bill. The ).[orgau committee worked on the drafting 
of lhis bill fo[' over a year and my opportuoiLy to examine it hIlS been 
limited LO weeks nnd has been done at odd times in connection with 
my othc[' acti vities. If I have neglected or overlookcd p['o\-isions of 
this bill thnt should be commented on, I ask the forbearonce of this 
committ.ee. 

1'0 summarize, at. a. meeting of t.he national executive committee 
of the Reserve Officers Associat.ion, February 20 through 22, 1949, by 
resolulio[\ passed by that body, the legislative representativ~ of the 
nesc['ve Officers Association were directed to acti\'ely question any 
provisions of the .I)1'csent or proposed legislation relative to milit.ary 
justice that are lllcompntible to the best interest of the Reserve 
components of the armed forces. 

It is under the authority of that resolution, together with t.he two 
resolutions of our national cOIH"entions previously referred to, thaL I 
appellr berO['e your committee this morning. ] L is the belief of the 
Reserve Ofliccrs Associalion that the excellent. pl'O\risions of the 
Elston bill, togelher wilh requirement for separate Judge Advocates 
Corps should be extended to the Ull'ee services; that we strenuously 
should oppose nny flLtempt. lO depart from the excellent. reforms 
contained in that. hill; that. the independence of the a<i.ministl'atioll of 
justice from the influence of command should be st.rengthened; that 
provision should be made for rehearings in appropriate ca.s~ of courts 
martinI tried e1Ul'ing World \\ or II and Ulat the rigbts of accused 
sbould be protected, consistent with requi rements of a military 
operatioll.

I thank this committee fol' their cow'Lesy ttl perm[ttmg me to 
appcnl' before them this morning. 

).IJ·. BnOOKS. Colonel, wo thank you for a vcry carefully drawn 
statement, which indicatcs a thorough J...-nowledge of U1C bill. 

Now, fire tbcn) any questions? 
1\11'. ANDgnso~. If he hns left out. anyt.hing, he wants us to accept 

his il.pologies.
111'. BnOOKS. I think he made n reservation to includo it, if he 

left. it ou~. 
1\\1'. GAVIN. You say you only worked on this will. ve['y limited 

tim('--
Cololl£'\ OI,lvgn. Yes, sir. 
}.lr. GAVIS. Yet you have done a most thorougb job. 
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Mr. EI.STON. I think the colonel and bis organization nrc to be 
commended for the vcry thorough manner in which the>, have tnken 
this bill up S('ction br section. They certainly have gn'cn us some 
suggestions which wit require ollr very careful cousideration. 

Colonel OI.IVEn. Thank you. 
).l r. Rlnns. In that connection-it my coUeaguc will yield-if 

they could be incorporated in some sort of a proposed piece of work 
it would save us a lot of thumbing because 1 think- ­

)'Ir. SMAR1'. They will be. 
1\ 11'. BROOKS. We will nsk ~Ir. Smart, if he will, t.o work with the 

colonel find work out some arrangement. 
)'fr. SMART. Yes, sir. 
).lr. BnooKs. So when we get. ready to read this section by section 

we \\ ill hav~ all these J'ccommendations. 
1\lr. SMAn1'. I may advise, Mr. Rivers. UHl,t, noL only Colol1!'1 

Oliver's testimony but, the testimony of all witnesses, their rCCOIll­
mcndll,tions, will be digested Cor the use oC the committee when we 
get to n sect ion by section rending oC the bill. 

).11'. Rlv ~; ns. Which will cntail a powerful lot of work. 
MI'. SMAIl'r . It wi ll be done. 
1'vlr. BnooKs. 'Ve have one more witness tills morning, Mr. Hichard 

L. 	Tedrow. 
~Jl'. Tedrow, would you have tl. seat, sir. You have a regular 

statement, have you, 1-.11'. Tedrow? 
1-.11'. T.;oROw. No, s ir; I have not. I just knew d efinitely thM 

I Wi!.S comillJ! OYer here lfiSt Friday, sir. 11y remarks will be Cnirly 
general nnd they wi ll be confined more or less to my views in regarcis 
to the Navy out look. sir. 

Mr. BROOKS. Well, go ahead, sir, and give us a little of your back­
ground, if you will, Mr. '1'edrow. 

1 [1'. T£DItOW. Yes, sir. 

STATEMENT OF RICHARD L. TEDROW, ATTORNEY, 
 

WASHINGTON, D. C. 
 


~ rr. TEDUOW. ~ry name is Richard L. Tedrow. I am all attorney 
in privnte practicc here in the Distrid of Columbia. J have been 
practicing law sinCe 1934 here, with the exception of 4 yenrs' service 
wil h the Navy dlll·ing th e last war. 

During my service in the Ntwy my dut ies were, at lenst 90 perccnt, 
in ICJ!al work, mostly courts-nHl.I' t ial work, and 1 hnd experiE'nt'C' both 
herC' in Washington und i ll tbe field. I was a special nssislnnL to the 
Judge AdvOCnle Genernl. 1 was ulso the assist.n.nt inspector general 
of nava.! cour"ls-nHlI"lin l llnd legniactivitics . 

1 s('I'vC'd on thr NILVUi Clemency nnd Prison Inspec tion Board, as 
well as on the No..vai Disci plinary Policy Review Bonrel nnd Oil tho 
spccial Ballfliltinc BOfl.l·d S('lup by the Secretary of tbe Navy toward 
the' {'nd of the Will·. 

:\1y fi est ane! most pnrticuiar concern is thtlt in this bill it is arpnl·­
ently contcmpllltrd tllilt thrre will be at irast two diffcl"(,llt Icgn sys­
tCIllS within the armed S('rvic('8. I gather that lbe Army is lO ha,·e a 
JAG Corps. 

"lletllel" that is going to apply to the Air Force or Hot I ('fi.nllol say 
at this lime. But the v also apparentlv contempillte that the Navy 
and tho Coast Guard shall have somc Sort of legai-spccinlisL system. 
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Now thc reason for this divergence in these different. Lypes of legal 
s~lcms within the scryicc is not. known to me. It appeat'S to me that. 
cllh('r on(' or the other of the systems must be the more preferable. 
And whichc"t'r this commillec inay Hnd , I suggest. that such system 
should be o.pplicd uniformly to flU the services. 

This Nnxy iegal-specinlist system apparently grew up toward the 
(,Dd of this war. 1 mighl state that prior to the war and during most 
of the wor the Navy system in regard to people learned in the Inw or, 
Ilt.lenst. Inw-school grlldUlltes, was that a regular nova] officer would 
come here on duty und as part of his duties he would attend law school 
and while he WflS al tending law school he would 111so be employed in 
the Offic<' of the Judge Advocate Gcnerul reyicwing cnses, and boards 
of review und simihlr maLlers. 

As soon as he gruduflted from Iftw school and whether or not, hG 
~t\ssed this hOI' or ony other bn.r, he would he transferred to sell. duty. 
On mosL occnsiolls, 1 would stole thilt. it. wns maybe 8 01'9 years before 
such ofn("er ('\' 131' ('ome bock Lo 'YasbingLon 01' wos assigned to whll.L 
wc would cull legal dut.ies. 

I bcliC'v(' som(' of tho members of this commit.tcc urc attorneys und 
1 b('\iev(' they know that you calmOL pl'actice Inw on n. hnlf~ 01' II. qunl'~ 
ter-time basis. You cannot go to In.w school and groduntc ond then 
take up other duties for 6, 8, or 10 years, and then come back at the 
end of thuL time and consider yourself os being a qualified uLtOl'lley. 

Mr. ELSTON. Some :\ rembers of Congress have foulld that out. 
), 11'. Tt:DROW. Yes, si.r. I was going to suggest Ilt. tbnt point that 

if for some renson a member of tbis committee wcre retired from 
Congress hcre, sir, and he spent the ne.x:t 2 years back in his home 
Stat<:' <:'ntir<:'ly ('ngrossed with some other aud enti.rely different occu­
paLion he could not come back here at the end of 2, 4, or Gyeara and 
be immediately up to date Oil aU legislation that has been passed in 
ills absence. 

Mr. RIV~:RS. or course, we are supposed to k-now everything, you 
know. 

Mr. TEDROW. Sir? 
}'lr. RIVERS. We arc supposed to know everything. 
Mr. TEDROW. Yes, sir; I know that. 
)'fr. ELSTON. A yiolent assumption.
}'fr. T~:Dnow. Incidentally, I think the committee will also reeo&,­

nize thnt no boy or mlln who graduates from law school is an expen­
enced inwyer. However, I think cven now, I know during lhewar and 
pJ"ior Lo the Wllf, coses in the Office of the Judge Advocate General 
are passed on by people who arc attending lnw school. 

In that ('ol111ectiol1 I might stu te I recently had a case-civil ('ase­
involving many thousnnds of dollars before the Navy. J hftd pre­
pared a briC'f and it took 2 or 3 weeks. 'fhere were some vcry obscure 
points of Inw in the case and I went bark severol hundred yeal'S on 
questions of commandeering! expropriation of propel·Ly. and the like. 

And the Supl'erne Court's ( ecisions ure in conniet on the proposition. 
I was in the Navy Deportment on another maUer. I stopped in the 
appropriate oflkl.' and] found out. who WflS handling the ease and I 
said I would like to scc him ilnd discuss it with him. 

And I.he head of the division said, "Well, I am sorry, COlrullander so 
and so is going to law school right now." That wns the ~entlcman I 
was going to discuss thnL proposition with. So the questIOn of quali­
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fied person nel SO~ not. only to th e rights and the privileges of these 
men that. are twxl by court. martial , but I think it goes tn a substil lltial 
qucstiou of property rights of the Navy Department itself. 

I think if this commit.tce will iCview th e previous committee hearings 
back ill about 1941 or 1942 you wilJ find that it was because of Ule 
aUcged failure of th(' lhell Judge Advocate Gcn(:m]'s Office to have 
qualified legal pCI"Sonnci available tbat the Office of Gcncml Cou nsel 
came into beins. And all of these matters regarding contrllt'ts an d 
almost. evcrytblllg else was taken away !'rom the Judge Advo('atc 
General's Offi"'e. 

Now I t.bink it is proper to state here that. I personalIy havo no 
ax to grind. I certainly have no animosity against the Navy. I 
have a grcs l. denl of affect.ion for the Navy. I bad 4 years of e.xccll cnt. 
dut.y. I bad fine billets . 

And I had good commnnding offi cers. And by and lorge c(,I'lainly 
the ofIiccrs I sel'ved with or under would compare favornbly with allY 
similnl' bunch in civi lian life. J do not wnn!. Lhe committee to th ink 
Lhat. T !till ('oming up. hNe and trying to knock anybody, bccltllso I 
cert.ainly 11m not. 

I nlll concerned with the question of qualifi ed personnel fil'st of 
nil, beenuse even if you give a system that we will say is not the best 
system in the world but if you have ca pable peoplo handl i n~ that 
system it is going to work out better than the best system In th e 
world if it is rlflndled by inept pMsollnel. 

You are not. going to have qunlified perso nnel, in my opinion, until 
you make your legal work in the Nfl"y a full-time work. A man 
CAnllot practice law on part time Bud be any credi t to himsel f or his 
profession. 

Mr. NORDLAO. Are they not doing that generally in th(' Navy 
nowadays? 
. ).[r. T EDItOw. They ha ve been doing it part ti me for many years, 

si r . 
~Ir. Non uLAD. J mean doing it full time, ge neraliy ; aro they not? 
~ Ir . TEDROW. J wou ld not be prepared to state. 
). 11'. NORIlLAD. I know seyeral officers over there who do 1l0Lhing 

bu t. JAG work all tho ti me. 
~ I r. T EDROW. As law specialists. 
)' Ir. NOItBl,AD. ThaL is right. 
~lr. 'fEDLOW. They are a lso subject. to assignmenL as administra­

li ve offi c('rs in mililary S'o\'ernment, we will say, ilL Guam or places 
like thllt. J think thllt IS entirely appropriate, for all attorney to bo 
pngnged in that tvpo of additional work. 

~ It·. BfWOKS. Your rccommCIHllltiollS aro Lantnmount t.o saying 
that whnt we neod is n Navy JAG Corps? 

~Ir . Tt1Duow. Yes , sir. 
)'Ir. GAVIN. A uniform system for oJI three services. 
~ I r. T EDIIOW. r think it should bo uniform. If this committee 

decides-and I say you would dccido wrongly-that the sJlecialis t. 
syst~m is the most dcsirable, then at least let us ha,-e it for all the 
ser\'lces. 

But your Navy specialis t system at the present is set up in such a 
way thnt them is no requirement that those officers shaU do fuH­
time I<-'gal duty. That particular provision came up b('for(' tho 
Ballantine Board-and incidentally I was one of the signers of tho 
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minority report.-and the Ballant.ine Board after considering t.he 
pros and coos in effect. recommended against having 0. JAG Corps 
and apparently prererred the specialist system. 

They said that. they did not see any feRson why au officer who was 
otherwise a &"Ood officer should be lost to the line merely because he 
was an attorney 

~Ir. ELSTON. You know1 of course, the Army recommended against. 
a separate JAG Corps, ill the Army? 

)Ir. TEDROW. I have understood that., sir. 
]\Ir. ]~LSTON. Congress provided tor it, nevel,thcless. 
Mr. 'rEDUOW. Yes, sir. 
Mr. ELSTON. The only I'cason they did DoL include t,be Navy was 

not. because they did not think the Navy should be included but. 
because the Navy bill bad been presented In toI' than the Army bill to 
us and had never been considered. 

11r. 'rEDROW. 'I'hnt is correct, si r. That bill wos held up; 
i\ l r. ELSTON. We understood thn.t the Navy bill wou ld come along 

laLel' for considel'lliion, and llmt was the only reason the Navy provi­
sion was not considered simultaneously with H. R. 2575. 

1 11'. T~;oltow. Yes. 
MI'. nlv~:ns. ] belieye lhis, liS ;"11'. Elston said: They \\'('1'(' next 

on OUI' list. 1 believe you can saCely itssume that wlHLlevt'r is done 
for the Army find Ail' Forcc as fur as on organizittion- I menn YOli call 
put it in you r book now- it is sure going to be done for the Navy. 

r..rr. 'rEOUOW. I am gilld to hear that, sir. 
~Ir. BUOOKS. Would you rnther have II separate corps or would 

you rn.ther unify !.hem? 
;"11'. TEono\\,. You mean a single corps for the three Departments? 
';"[1'. BnooKS. Yea. 
';"11'. ']'EDIWW. I question whether you could do that right now, sil'. 

llhink eventually it wLU be most desirable, as unification progrcsscs. 
BuL at the inunediatc time and with the admitted di,'crgcllce betwcen 
tllC sCI'vices, 1 suggest lhcy should each have thcir corps, but the same 
type of corps for ellch service. 

Then as unification pro~rcsscs why certainly, if it is then considered 
desiroble, I can see no objection to it single corps. 

My objection is: Get. your qualified personnel and assure tbey will 
remnin qultlified. And 1 con sLate thnt. even if you set up a JAG 
COI1)S, unless it. is going t.o be full-time legal dut.y, you are not going 
to havc the people I'cmlli n in a qualified position. 

] cnme bnck from Lhe service after 4 yeRrs and I nlmost had to toke 
a l"ofrcshCl' COUl'SC in low nguin before 1 could go out. and pl'octice in 
th e ciyil court.s. And if YOll hfld a pCJ'Son doing full-time duty as a 
It\W specinlist and for some reason he is assigned to 3 or 4 ycal'S at 
SOHl C othCJ' duty, he is not. going t.o be in IL position 1.0 pass on cases 
when he comcs back to this law duty without. extensive J'cfreshing and 
prcpal·ation.

There is onc point- I am jumping around here-that I do want to 
stress also- ­

;"11'. NonnLAD. Before you get off tbat point. 
Mr. rrEOltOW. Yes, sir. 
:\11'. NORnLAo. Was not. Admiral Colclough, a very excellent officeI' 

in charg(' of the JAG, assigned after se,'el'tll years of JAG duty to 
submarilles in the Pacific? 
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~ Lr. TEDROW. Yes. 
Mr. NORBLAD. And he WtLS the JAG (or several ycars? 
Mr. TEDROW. And he was (ormerly JAG, (or, I believe, almost 3 

years. 
:Mr. NOROLAD. Yes. 
)'lr. TEDROW. He succeeded Admira l Gatch, I believe, sir. 
Mr. RIVERS. That is true of the Army and c\'crybody else bcret.o. 

foro. We realize we have an opportunity now, flS our chairn;nn says 
to. ':n-ito ll: ooe.lo bero that is going to be the catalog for the fut.ure on ail 
lmhtary Justice matters. 

And I 0 not l Llillk that. nny oC us nre going to miss that OpporLunity. 
And I am sure our chairman sonses tha.t. And you can bet your 
bottom doBltr we nre going to make that effort. I cnn tell yOli that. 

:Mr. TEOROW. I am "cry pleased, sir. And I may say I was par­
ticulndy 1>leascd to see tho armed services como alilt WIth this suggested 
hill. I t link the bill is exceUenL and it intends to n.ceomplish many
things. 

I t is obviollsly Lhe suujeet of compromise in mllny plnces. I can 
tell tllil.L aftor having served Oll these various boards myself. 

I suggest thaI, many of the offenses listed in this bi.J] nrc offenses 
under the .Fe(II~I'al Code. Now why they should not have been defined 
in accordnnce with the Federal definition, I do not. know, sir. And 
why t he same Federal limita.tion of punishment should not. be placed 
on these offenses- robbery, larccny, forgery, and the like-I do not 
know either. 

Mr. GAVIN, 1 cannot understand that, either. 
Mr. TEDROW. The great majority of offenses are left to discretion. 
~1r, GAVIN. I understood that in these cases it. is left entirely to the 

discretion of the court. 
~lr. T.;DRow. That is correct, sir. 
:\fr. GAVIN. And no considel'ation is given to a comparable offense 

in civilian life? 
~ lI'. T~~D IWW. No, sir. You are correct. 
M I'. GAVIN. I just. got into a case where ordinarily in civilino life 

the boy might have been given a suspended sentence and placed on 
probalton. Here he is given a very stiff sentence. 

Mr. TEDROW. T hat is right. 
Mr. GAVIN. And I think your ideas there as to establishing some 

basis on which tbe sentences in cases may be determjned is one t.hat 
should receive co nsideration. 

M r. T .;D ROW. I n fairness I must say th is, Mr. Gavin: I think it is 
con templfl.ted that the Prcsident fl.t Lbe request of the services will 
promulgat.e a maximum penalLy in conncction wiLh all t.hose ofrcnses. 

However, T suggest-
Mr. NO I{n LAD. It is done by Courts-Martial 1rnnunl. 
.M I". TEDIWW. Before the war. 
Mr. NORIlLAD. Yes. 
1fr. 'l'EDnow. During the war all of those restrictions wel'e lifted. 
Mr. NonnLAD. ~ rost of them. 
~fr. TEDllOw. I see no reason why that should be given to the 

President when we have a Federal Code that punishes these offenses 
and gives a limitation of punishment. If they Ilre desirable in our 
Federal Code I tbink tbe same limitation should apply right. here in 
the Articles for the Government. of the Navy. 
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l\l r. GAVIN. So do 1. 
Mr. BnooKs. I am inclined to agree with you. Bu t. during t.he 

war they were having difficulty in geLling cignrelles to t.he front. and 
no minor punishment. would stop the disa.ppearance of those cig­
arettes, and the boys doing the fighting did not. get. nny cigaret.tes 
although we were sending millions of cartons over there. 

Tooy disappeared on the way up to tbe front. To break that up 
they gavo what. in my mind were terrific punishments. Subsequently, 
on a basis ot probation for future service, they gave these men n 
chance LO work out. of it.. 

But. in time of war I can rccogni7.c those UllUSUal situations which 
requiro perhaps a good deal oC latitude. 'Vbat do you think about 
thnL? 

l\[r. TEDROW. I think there should be a maximum, sir. I am in 
favor of the probat.ion system because it had excellent results in the 
Navy where Lhey set up these various ret.raining commands; and OU I' 
clemency boards were responsible for many of t.hese people I,hat. weJ'O 
sent t.o theso rotrfl.ini ng commands. \Vo used to put the probatiollflry 
period on them, sil·. 

MI'. DltoOKS. A boy in my district was gi\Ten 10 yeal's for stealing 
three 01' foUl' cartons of cigarett.es that were going up to t he front, 
wld('h was (I. ridiculous punishment.. But when I t.ook it. Uj) with 
t.hem, till'Y were fair enough to give that. man a chance to va un teer 
to go up to the fighting front and he took it and he came out. with an 
honorable discharge and a very creditahle rcco rd . 

:Mr. T Eonow. Well, I am in favor of anything that will give a. 
man a chance to get a white tickct, ).Ir . Congrcssmarr. 

Incidentally, under ou r Federal Code they can give a. man 10 yellrs 
for grand larceny right now and a Federal court can bring a man in 
and say: I am going to suspend sentence on you for 5 years or 8 
years or whatever it is and put him on probation. 

Certainly the services would have the sn.mo authority in imposing 
their penalties . 

.Mr. GAVIN. D uring the stress of war it. is all right possibly to give 
somo very stiff sentences ot meet conditions, but e\Ten in civil ian lile 
they oro still givi ng some rnther tough sentences. 

}.[r. T~~OROW. That is cOl"rect, sir. 
~[r. EI,STQN. Of course pro\' isioll wns made for equalizi ng those 

sent.ences. 
1 fr. T.: OHOW . Y es. 
~ fr . ELSTON. 'Vhcl"eas in some cnses vcry heavy sC'ntcnees were 

pronounced nnd in other cases thC'y wer~ VNy light, when the Cilses 
were final1)' reviewed an effort - and 1 think tl. ve ry honcsL nnd con­
scien tious efforL- wns mnde to equnlize the sentences and 1 think in 
t he. finnl anulysis the results were good. 

1 rr. T.:onow. That is correct., sir. At the end of the war boLh se rv­
ices hnd bonrd to go over these cases of the men in the peni tentiary 
and tried Lo reduce the sentences to what they considered appropriate 
fOt" the offense. We did that on t.he clemency hoard also. 

1 might soy if your commi ttee considers it. proper to set up aj udieial 
rev iew by civilians, J personally lavor i t. The present bill provides 
tlll\t the counsel for sllch committee, both defense and prosecution, 
shall be appointed by the Judge Advocat.e General. 
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I do not consider that It healthy condition, where the SRlll e ofliccr 
appoints bot,h attorneys to prl'Scnt. the conflicting sides of the case. 
suggC'Sl thaI.. if your civil ian review counsel is considered proper, t hey 
should han' their own counsel to advise them on t he questions of law 
involved, so that he Cfln advise independen tly of these t hings. 

1 notice also t hat in my opinion this bill e.xtcnds far too much con trol 
over civ iii llOS to th(> military scnriccs. 1 b('liC\~e and iu t he past Con­
grrss apparently has believed t hat if anyth.ing- nnd t hat is with the 
exception of the past war - the comrol ovcr civ ilians by t he military 
should be scverely limited wherever possible. 

Under this present. bill people in civ ili an employment. mcr('iy be­
cause they 81'C outside of certain limits of this continental Uni ted 
States- l do nOL ca t'e whether Lhey are a clerk or a division head 0 1' a 
porter - are subject, to cour t, martial by the militnry. 

I suggest thM, with the exception of ciyilians wh('l'e there al'(' actu nl 
wartime o~)emt ions going on , such civil ians shouJd be tried by t,he t"ivil 
courts. Now I do 1l0L cnre whether it. is by the cOlll't.of a foreign coun ~ 
try, if th('l'c is no ques tion of diplomati c immunit.,Y, or whether they 
have to s(,lId t.hem back lO t.his cowlll'y t.o be u'lcd by ou r Fcdcl'tll 
courts. 

i\fl'. EI,s'l'ON. Do you think our Federnl courts here can try O(fE'IlS(,S 
commilt('(1 in GCI'mnllY? 

~ rr . TED ROW. Undcr our Army of Occupation, therc is substantia l 
question. J have not gone into it. 

~[r . ELSTON'. D o you not. think the civilians over thcro would rather 
be tried by courts mnrtinl thall by some German court? 

~Ir . T EORdw. Well , we nre sllowed to set up our provisional courts 
over there. Wby should not UlOse provisional courts be composed 
of civilians rather than military? 

~Ir. ELSTON. Well , the Army is oyer there beCBuse the Army is 
occupying the territory. 

~Ir. T EDROW . Yes, sir. 
~[r . ELSTON. It is a military occupation. It is not. a. civilian occu­

pation. 
Mr. TED ROW. But I notice it is contemplated that. the control will 

be turned ovcr to the State Department soon. 
Mr. BnooKs. Of COUI'SO a practical question does present itself in 

some inst.ances where you cannot get. t.he nccessary civilian persollnel. 
Suppose you come to an occupied area where you cannot. get enough 
civilian workers to volunteer to come over there. 

Mr. GAVIN'. Could they not have those t.raveling teams they arc 
tnlking about? 

lvll' . T~;Dnow. Well , I don 't. think, gentlemen, it has been in 
accordnncc wit,h thc tenets of the Constitution that. the ci" ilions 
should be sub/'cc I to the mili tary . And I believe our Supreme Court. 
has co ns tru('( c\'cn I,he authorit.y to impose martial law and has 
limited it strictly. That is my personal feeling. I certainly concede 
that there may be bugs that might haye to be worked out in the thi ng, 
bulr--

Mr. NORBLAD. You meiln tried by the local civilian population, 
that is the loca l governmcnt of the country? 

1\ 11'. TEOllOW. ThaI, would be my recommendation . I can see 
where at. presen t.1 as an army of occupation, thaI, would give rise to 
difficulties. 
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1 11'. NORBLAD. It. would not work in New Guinea, would it.? 
1\ lr. BnooKs. Or Guam. 
!\ lr. TED1(QW. WeU, Guam of course is controlled by the Navy. 
1 1r. BnooKs. Yes, but notr----­
.Mr. TEDROW. Samoa, also. 
Mr. BROOKS. But. not. triable by the local civilian population. 
!\tr. TEDROW. No, sir. They are tried by the Navy there. 
Mr. ELs'roN. 'Vhat about Korea? 
1 lr. TEDROW. We recognize the southern part of Korea. anyway, sir. 
I could go through the bill section by section, but as 1 say, my 

particular concem is that I think you ought to have qualified personnel. 
l thillk you ought to have a JAG Corps for all the services. 

1 think you should define your punishments and limit the punish­
ment imposed. 

And I do IlOt think you arc going to have qualified personnel han­
dling these things und or a Navyspecialist system, because I hn ve seen 
it work. 

Mr. BROOKS. Than k you very much, Mr. Tedrow. 
M I'. T EDROW. Thank you, sir. 
M.I'. BROOKS. If t here are no questions, gentlemen-we have a bill 

from lhis conunittce ou the fioor of the House this morning-we will 
stand adjourned unti l tomorrow moming at 10 o'clock. 

Mr. SMA ItT. The full commi ttee meets tomorrow, Mr. Brooks. 
This hearing should continue on Wednesday morning at 10 o'clock. 

(Whereupon, at 11 :55 a. m., the committee adjourned until 10:00 
&. m., Wednesday, March 16, 1949.) 

S::;ZGG- 40-NO.3'_,. 



UNIFORM CODE OF MILITARY JUSTICE 

WEDNESDAY, MARCK 16, 1949 

HOUSE 0.' REPRESEl\'T.\TIVES, 
COMMI1'TEE ON AIU1ED SERVICES, 

SUnCOM)lI'M'EE No. 1 , 
Wa8hington, D. O. 

T he conunittee met. Ilt. 10 It. m., H on. Overton Brooks (chairman of 
Subcommi t.tee No. 1) presiding. 

:vtJ'. BROOKS. T he co mm ittee will please come to order. 
We have with us this morning ~laj. Gen. U!lymond H . Fleming, 

of the NalioJllli Guard Bureau. 
General }~lcming, would you mind steppi ng forward a nd having II. 

scnt? W(' IlrE' glad t.o IUl\"c you. You have It writ.ten statement, 
have 'you? 

Oeocml FLEM1NG. Yes, sir; r have [\ prcpnrcd stntcmcnt. of Maj. 
Gen. Kenneth F. Cramer, Chief, Nntiollili Guard Burellu. 

STATEMENT OF MAJ. GEN. KENNETH F. CRAMER, CHIEF, 
NATIONAL GUARD BUREAU, BY MAJ. GEN. RAYMOND H. 
FLEMING 

General FLEMING. T mig-hL prefacc my remarks by soying in this 
particultlr instance Trcpr('scnL the National OUfLrd Bureau and olso the 
Nat iouol Gunrd ;\.<;socintion, the bureau itnd the assoeintion hnving 
wOI'ked together ill the preparation of this paper. 

General Cramer nsked me to Stly to you thaL he was very sorry, 
indeed, that he could not be herc this morning, hoving a conflicting 
engagement, but did apprcciate your invitation very much. 

1 llppreciate this opportunity of appearing, at your reques,L, and 
('x pressing- the opinion of th(' 'National GURnl Bureau as to H. R. 
24D8, (l. bill to provide 11 uni£Ol'lll code of military justi<-'c. 

Tho pro\·isions of this bill would not apply to the Njtt ional Guard in 
its pl'cscn l, status, but jl, would , in event the gUlll'd WC'I'C mobilized and 
inducted, 01' ordered into Federal service. Fo)' th jtt I'CMon, its pro­
visions are of intcrest to the guo)'d, whose m('mbcrs, in cvcnt of a. 
mobilization, would be su bject to its terms. 

Article 2 of the bill does aLt('mpt. to extend cOUlt.ma rt inl jurisdiction 
to Rcsel've person nel , which would include the Nntional Guard when 
engag:ed in inactive-duty training. This article shou ld not apply to 
the Notional Guard except when in Federal service. As proposed, it 
would be \;olative of article 1, section 8, clause 16. and the fifth 
amendment to the Federal Constitution. Nntionol Guord personnel 
should not be subjecled to lhe continuing jurisd iction of Federal courts 
martial Hfter they have I'e\"el'ted from t heir active·du ty status to 
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their NatiOllal Gutlrd stulus, us proposed in luticle 3 of the bill. This 
contilluin~ authority is also vioJo,live of constitutional HuthoriLY 
insofilr as the N nt.iona l GUflI'd 0 1' milit.ia is conC('l'ned. This conclusion 
hils been recently 5U!Jttlin('d by t.he Supreme COUl't, of the United 
81.111.05 in t.he H crshbcl'g case. 

~ I oro specifically, the National Guard Bureau is not ill accord with 
the followi.ng provisions of t he bill: 

(a) The usefulness of su mmary courts martial is impaired by article 
20, which would jp'UllL the accused to demand a trilll by special 01' 
genom\ court martllll, unless disciplinary punishment. hIlS been refused. 
It is believed that delays and SC\'cre punishments wiU result (art.. 20) . 

(6) Articles 17 a.nd 25 provide that cach arllled service is to haxe 
jurisdiction over the other's personnel. This will be a source of serious 
friction bet.ween the services and will react to the detriment of 
militnry discipline. 

(c) T ho llse.flliness of law membCI"s of general courts mll-rtifll is cur­
tai led by not permit.ting them to voLe or consult with mem bers of the 
court. Th is would make their status simihn to civilian judges without 
all the authority. 

(d) Ar ticle 43 prncticnlly destroys the effectiveness fI.nd protection 
of the statute of limitations, for it tolls lhe statute by the mere de­
livery to a. commandin~ oflicer of cluu-ges IUld specifications. 

(e) The boards provided for il.ppellato review in the office of the 
Judge Advocate Genertll may be composed of civilifllls. These 
boards of review are to be given extremely wide disCl·elionary powers 
which will enable them to overrule, with or withouLlegal reasons, the 
action of courts Ilud of all appointing Il.utboritics. T he Judge Advo­
cate General is excluded from po.rticipo.tion in their decisions excepL 
t hat he may prosecute Oil o.ppealto the Judiciol Council in Lhe office 
of the Secreta ry of D efense. T he Jud~e Advocate Geneml has no 
power of appeal whero findings arc set aSide or tho sentence is reduced 
Oll othel· than legal grounds. The current system of appellate review 
in the Army by bOilrds of review is highly efficient, insures compliance 
wilh the bw and through porticipation ill action by the Judge Advo­
cate General, insures justice and prevents undue interference with 
disciplinary powers of troop commanders (art. 66). 

(f) The punitive articles Ilre hu.rriedly drawn and an attempt. is 
Illaoe to 6..'(pressly define ofrenses. Many incongl·uities result. For 
example, article 91 makes it an offense for a warru.nt officer to be dis­
r espectful in language or deportment toward fL noncom missioned 
offi cer. The o[enso of voluntary manslaughter is a.bolished and the 
distinctions between murder and manslaughter are loft obscu re (arts. 
118, 119). Larceny is mado to include substantinlly ovory known 
misuse of property wit.h or witl\Out all intent to conunit trespass 
(art. 12 1). 

The National Guard Bureau considers that the proposal for a 
Judicial Council, consisting of civilians to rc,'iew court-nillJtial cases 
from the three services is a di\'crsiou from present procedures which 
would endanger tho security of our country in time of war. Tho 
uutho l·iLy for the present legal system that regulates tlie government 
of the armed services is specificaIJy provided for in the Fedcml Con­
stitution and is based on hundreds of yeurs of experience (art. I, 
sec. 8, douses 14 and 16, Ullit.ed States Constitution; urt. V amend­
ment, Uni ted States ConstituLion). I t hos been tested by tho exi­
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g('ncics of wars and shou ld not be overturned for a system which would 
ultimately place dIe administration of military justice in the hands 
of civilians except for relative mi nor offenses. 

T he bill statcs (art.. 65, scc. (d), p. 56) that this civilian council is 
only to pnss on questions of Jaw, but the next scction (3), vcsts the 
coullcil wi th authority to poss on thc legal sufficicncy of the c\'idcnco 
to sup port the fi ndings of the review boards, It 'bas fllways been 
cons idcred of pammount imj)OrlaneOlhllt an individual in the mi litary 
service bas the inherent ri~ lt to baxo his case reviewed by military 
mell, qualified and thOJ'OltS'hly cognizant of thcir militn.ry I'ights. A 
similar proposal was in eXistence during the war between the States 
in this country, and it was dotennined, at that time, tbo sllccessful 
termination of the war rcquired that the administration of military 
' ustice be again vestcd in military pcrsonnel. The prcsc.nt system 
!las been continued since Ilmt time with slight thangcs. One of the 
countries who lost. the past wnr lHld vested the administration of 
military justice in ('iv ili ans, wit h the result that its jai ls were crowded 
wit h militnl'Y prisoners, a.wa iting deeisions, nnd Lhe COU]'~s had a 
ba('klog of cases run ning into hundreds of thOUSfUlds. Th is system 
was diSllstrous to that COlilltry in time of war, and it. is believed that 
it would be in Ihis country, if adopted. It is considered thn.t this 
proposal , IlS to t he cOIllPosition of the Judicial Counci l, would jeop­
ardize the security of our Tation in time of an emergency, and would 
be a hawroous interfcrence with the duties of the proper military 
authorities. It would also be a deterrent to swift and sure justice 
in the armed services. 

H it is determined that Oil o\'wriding Judicial Council is necessary, 
thCIl, it, should be composed of military persOJUlel of ap\lI'olwifLto rank 
witl] a It'glll background. 'fhe bilt should than be amerl( cd hy stl'iking 
out the wo rds "civiliall life ," line 22, page 54, nnd inscrting in licu 
thcrco f t ho following , "qualifted ~en('ral 01' flag oHi('{']'s from tlw Army, 
Nil. \'Y, nnd Air Forc{', " unci strike out.. the words "compcnc;lltion and 
fl llowallces efJual to those paid to iI !'udg(' of a United 8tntes COlII't of 
Ilppea ls," article 67, paragraph (a) , inc 24, page 54, und line 1, page 
55, and insc]'t the following, " the pa,\' and alIowanees of t ll('il' grades." 

Rccommendation:Tlmt the bill be fa Y ol'l1bly tOllsiMrcd, provided 
it is amended u.s indicated herein. 

Xow, ).Ir. Chairman, 1 ha.ve heell asked to commC'nl on one other 
thing, and that is if therl' should be i1 scparato .]udgl' J\ d\'oca le Ce]lI'ral 
fOl' the Army , NflVy unci Ail' Foree, it is Illy opinion Llmt there should 
be a sepnrate Judge A{lvoente Genera l Corps fol' the other sen' i{'('s us 
exists for t.he Army today. 

,\1 1' . DHOOKS. Gf'nel'nl, 1 would like to ask you if yOll have flny 
objections lo naming the country you !)oint out in this plll'llgruph? 

Gt'Tlt'rnl F I,E:\IINO. No, sil'. It \\'US ta ly. 
).11'. BnOOK S. 'fhat proved disastrous, ,VOU Sll,''''-, to the administra­

tion of justice by permitting th(' fina l appeUatt' cou rt to pass on the 
facts, as well as tile lI1.w? 

Genc]'ui FLElII:\,O. Yes, sir. 
).1 r, £1I00K6. Your idea there is t hat the oppel1ntt' COUl't should not 

pass on the facts but should JlilSS 011 till' law? 
Genernl FI,EMlNO. ;\11'. Chai rman, I hu\'c with me i\ Jajor Van Kirk, 

who I believe, served in Hnly. 
).{r. B IWOKS. )' lajor, step forward a moment, i f you will. You 

served oversells in I taly? 
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STATEMENT OF MAJ. ROLLA C. VAN KIRK 

Major VAN KIRK. I wus with the Italian Army 3~ years 8S liaison 
officer, and they had n similar system where the civilians were admin­
istering the military justice. I t. was my observalion that it WIlS 
disastrous, as fnr as gct.till~ troops into the Cront lines. 

).[r. BnooKs.WItS that because the whole system was administered 
by civilinns or just because the appellate set-up wns permitted to pass 
oil tbe things? 

Major V....N KIRK. The whole system wus administered by civilians. 
Mr. RlvEns. The Itnlinns had no basic constitutiollnl rights like 

t.he Americans. 
J..'lnjor VAN KIRK. That is right. 
MI'. ]3ROOK8. Any questions, ~h. Hru'dy? 
M r . H ARDY, You arc opposed to any civilian review of decisions 

of military COllrls? 
1\J.ajol' VAN K in K. lL is provided Cor in this bill that. civilin.ns may 

be o.ppoinLcd to those bOllrds. 
]...Ir. HARDY. I understood you were opposed to t.hat. provision. 
Major VAN KinK. It was mcommended that. they stay in thero and 

then th ey would be f1.ppointed by t.he Judge Ad,'ocate Oene rfl. l of t.he 
Army, t.he civilians. 

As I see this over-all courL, in time of war th ey could scI, up lhe 
courts in every theatc l', o.nd it would invoh'e civilinns going inlo 
every thea.ter and passing on each one of those cuses, which, in some 
instnnces, involves more thnn n year's time. 

Mr.lIAIlOY. If I understood pflragraph (e), I take tbal to mcnn that. 
you would oppose the civiJinn board of review? 

Uajor VAN Kllu;:, Not as presently constitut.ed in the Army side, 
that they could appoint. ci,cilians in there, but they would be appointed 
bl the Judge Advocate Gene!"!ll of the Army or the Air Force or the 
Navy.

Mr. llA1WY. You mean under the Elston bill as it now works? 
Major VAN KIRK. Yes, sir. 
}"lr. BROOKS. Any further questions? 
Mr, OEGRA~'FENIlIlW. You say the usefulness of law members to a 

general court martial is ClIrUl.iled by not perm.itting them to vole or 
consult with membcrs of the court. The law member that the bill 
has refe rence to would not actually be a member of the colll'L mnrtifl.l. 
would he? T ho member of the court would be there just to advise 
him just. what tho In,w is. Isn't that the status he is contemplat.ed tiS 

having? 
Genel"tli F I,EMING. OUI" reaction wus that he did have the voto and 

was pn.-ticipating . 
.Mr. DEGItAP~'ENRlEO. Say, for example, you had a court Illft rtial 

on which the)"£' wus nobody except Army men, Ilone of whom were 
lawyers; thnt there should be a law member there, uot. as n member 
of t11e court, not as a purl. of the court, but simply 0. In,w memb('r to 
advise him as to propositions of Inw tha.t would como up during a 
court-martini t.riill. 

General It'LEMING. Yes, sir; but 1 still think it would be more effec­
tive if he had full membership on the court and could vote. 

~lnjoJ" VAN KruK. Tills wILy he Clllmot "Vote, He is off by himself 
and sits more in the cnpacit.y of 0. judge. 
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1Ir. DEQR,HFENRIED. Don't you think where you ha.ve a court­
marlinl hearing, if you just hnve somo lawyer there, who is not lnking 
an active part in tho trial, either in the prosecution, he is not prosecut­
ing the case, he is not defending the case, he is not It member of the 
court, he is merely Lhere to advise them on the proposit ions of law that 
might llJ'iso during the trial, in a disinterested way. not as n. me mber 
of tho courL, not. in representing the defendant, not in representing 
the prosecu tion , just simply thern-for example, suppose some prop­
p,osition cnme up and the attorney for the defendant made nn objec­
tiOn and there was no lawyer present. 

I h fWe been in court-martini hearings where the court marlial had 
to adjourn, where the court had to quil, untillhey could go Bnd find 
a lawyer to consult with on a proposition of law that. was raised by 
defendnnl's counseL Before they could sustain the objection or 
overrule lhe objeclion, they just simply had to adjow'n the court and 
go find lhem a lawyer or go get advice as to whether this objection 
should be s1lslained or whether it should be overnlled before proceed­
ing any furLher. 

Don't you think it is a good idea in all COUl't-martia.1 cases to have n. 
disinterested lawyer present, legal membcr, who is nOt a member of 
the court, not a mentbel' of the prosecution or not a member of tbe 
defense? 

General FLEM ING. I certainly think it would be extremely valua.ble 
to the court. I think be could render that same service and better 
service by being a member of the court. 

Mr. RIVERS. He could represent the Judge Advocate Gcnernl's 
office and his Opillioll could be subject to nppenl and you would ha\'e 
the record beginning from the dale of the trinl, and it might be a littlc 
more expansive, bu t iL would be wort.h it if it would guarantee any 
more I?I'0per procedure. J think my colleague might lHLve something. 

AlaJor VAN KIRK. The legal officer that is sitting there 01' lhe Judge 
Ad vocate officer thaL is sittlllg there should be dismtcl'ested in seeinll 
that justice is done. But it was just our notion thaI. he should sti 
have the right to votolwd to take part in the deliberations withi n the 
jury room. Otherwise he is going to be off by himself and notable to 
advise with the other members of the court aL all times. 

Genern.l FLEMING. Conserve manpower. 
1 1r. RIVERS. If you have a traveling court, like they had in a loL of 

theaters in onc phase of tbe work-they lraveled around with the 
court martial- it could noL burt. 

1Jr. Dl:GnAFFENRIED. 'I'here is one other question I want. to nsk Lhe 
gencrnlj'ust as a mllLler of information myself. In looking through 
I..hesc bil s I saw some clnuse in lhel"C thaI. provided that the defendn nL, 
prisoner, or accused might be placed on bread and wIHer dieL for 5 
days, not longer than 5 days. Based on your experience, 1 want to ask 
you whether you think thllt allY soldier, regnrdJess of lhe degree of 
punishment he is entitled to, or what should be dOlle with hilll in the 
wny of punishment, ,,'hether a soldier's health should be jeopar<Hzed, 
whether they should make it legal for him to be placed on a diet of 
bread ond Willer for a period of 5 days or nuy other period of time. 

Geneml FLEMTh'G. lou menu as to whether it would hurl his health? 
1>.11'. DEGnAFFENRIED. I mean flS to whether that is a type of pun­

ishment that fl. country like OUI'S, the UniLed Stales of America, ought 
to inllicton the members of its armed forces. 
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Geneml FLElIING. Of course, personally, yOli hnte to clo a thing like 
that. I thi nk, perhaps if a man is in good hcnlth, it would not 
jcopludizc his hco lL h and it might be ono of the ways to bring him 
Ilround. I t is different. in dealing with individuals of VfU;OUS lypes. 
One type of punishment will slIcceed where another one will not. 
think it could be done to fl llHlll in good health without injUJ'ing him at 
nil, and it might be the thing that would cOrl'ccl him unci put. him right.. 
But. I think it. should be carefully hnndJed and perhaps a medica l 
officer should check the man and see if it. would seriollsly injure him. 
Jn case it. should, under no condition would I recommend it. That is 
my personal opinion. 

~ lr. BROOKS. )'Ir. Elston, do you have any questions? 
).Jr. ELSTON. No qu('slions. 
~ Lr . BnooKs. Thank you vcry much, genllemc-n. We npprecia.te 

you coming here before the conmlittee. 
We now have Col. Willinm A. Rober ts, rcpresenting Lhe A)' fVETS. 

STATEMENT OF COL. WILLIAM A. ROBERTS, UNITED STATES 
AIR FORCE RESERVE , REPRESENTING THE AMVETS 

Colonel RODER1'S. )'fy Ilnme is \\'ilEam A. Roberts. I appeal' on 
b('bnif of A~n"ETS in support. of H . R. 2498. On Illuncrous prior 
occasions Al\fVETS has pr('sentcd its policy supporting principles 
and methods of administration of military justice which conform to 
lhose embraced in the pr('sent. bill. Particular attention is directed 
towal'd Ollr testimony before this committee on April 24, 1947, at 
pago 2140 of House Document 120, the report of subcommittee hear­
lllgB on H. R. 2575 in thnt Congress. 

"'e nrc of the opinjon Lha!. the present biU is mHJ'kc(Uy superior to 
earlier pl'oposnis in its provision of Jt uniform codc for nil depnrtments 
of the nrmed ser viccs nnd in t.he simplicity tlnd precision of it.s langunge. 

We ptu·ticulnrly approved the steps which have been taken toward 
Lbe mruntennuce of a separate appellate procedure flUd t.ownrd the 
assurnnce of the assignmcnt of officers skilled in the Inw, particularly 
in the appell ute process. 

Perhaps the most import.ant provisions of the proposed legislation 
are those intended to establish confidence in tho fnirn('ss nnd impar­
tiality of the trial courts through separation of the commlmd and 

j)rosccuting chann('ls from the judicinl administrative machinery. 
11 our opinion, such inte l'ference eRn be exercised in mllny ways with 

more su bLility thnD by diroct nction. D ilatol'Y conduct. by a reviewing 
authority has the effect of imposing punisbment Hnd tho fnilw'o to 
make adequnle effort to provide the personnel and physical equipment 
llceessHl'Y for invcstigntiol\.and pl'cpnmtion can be equnlly obnoxious. 

We would like at. a illter dnle to submit a mlttter of dClniled su~ges­
tions as to the administrntioll of this act., but bclien! that. it IS of 
paramount importallce that this legislation be entH.·l~d promptly 
evcn though experience may require its subsequent modification. It 
is a careful, workmanlike job of drafting ill whIch it is apparcnt that 
many concessions have b('en made from the trllditiona theory of 
mi litnry discipline without imptlirment of good govcrnment of the 
Ilrmed servicos. 

That is our formal stat.cment. 
]\]1'. B ROOKS. Thank you vel'Y much. 
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You bclieye that this OlNlsure is so fill' an improvement over what 
we have you nre willing to go along with it? 

Colonel RODERTS. Vet"y much so. 
1 would like to tnke a minute. and make a few rem!lrks 011 the ques­

tions t hat arose just fL few minutes fl~O. 
Ono is with l'especL to the suggestIOn that t he law member should 

pnJ'ticipnte in find \'ot.e with the court. r vcry dcci(\l'Clly disapprove 
of all.v suggestion, That would be reverting to the same t.hing you 
had b<.>fore, reverting to command channels, particularly in iustances 
of lit.til' consequence, but it. is the accumulation of those lillie instances 
that. cllused tills bill to be drafted. It has caused the A~IVETS, 
since the Will", to mge the revision of the whole t.heory. 

In the first placc, I believe the law officers should be so qualified 
they would be interchongcable between the services . . I agree with t.he 
separate to fljgbt and separate JAG, of course. But, the officers 
ought to be qualified to move between t.he departments. 

Mr. RIVERS. This bill would do that.. 
Colonel ROBI<:R1'S. I would permit it to happen. Undol' Lhose cir­

cumstances it. would be most important that he not bo a member of the 
court and not voto. 'Ve havo had experience of the law officers being 
selected by the conunand cha.nnel a.nd being called out of the court­
room and given instructions a.bOUl.l'Illes of eVidence and other matters. 
There is no doubt that law officer, with the dignity afforded by t.his 
bill, will be a strong individual. 

Just one more conuuent. That is wit.h respect to tl,e bill as a whole. 
1'11(' suggestion that traditionol milital'y justice is applicable to modem 
warfare discounts entirely the fact tJlII.t in any modern warfare, the 
war we have in our lives, the vast numbcr of pcrsonnel o.re practically 
opel'lLting ns civilians. They are not lnlantry in the field under t.he 
direct command of an indiv idual commander. They arc very seldom 
in contact with t.he encmy. The greater porlion of the personnel­
by number, consist of civ~ ians performing civil ian functions ill ware­
houscs, ehemicallaborntories, rndur stat.iolls, and othcr points of timt 
kind. 

1 think thah it is very important that this approlloh to military 
justice be taken right at this time wben there will be an opportunit.y 
to develop procedures and develop machinery and equipment to hft,\"e 
improved military justice cOllsistent with modern wnrfnro conditions. 

),11'. RIVERS. In other words, the lime to enact this type of legisla­
tion is when e\'erybody is not embroiled ill strife? 

Colonel R OBERTS. Let's pass it first, and if there arc somo flaws in 
iL, they will be found litter. 

MI'. E I,s·rON. You speak in youI' statement about this bill being 
markedly superior to eal'l ic.(· propos!l.ls. What eadier proposi"lls are 
you talking about? 

Colonel ROBERTS. I l"cf£'rred to a particular bill which, in itself, 
was a. pretty good bill which wns not identieRl with this but very 
similar. There were otllC:1' proposals which were improvements, which 
were pnllia.ti\"e, in my opinion, which attempted to correct Lhe minor 
procedural matters, which did not approach the appellate action. 

MI'. ELSTON". That was established lnst year and the bill passed in 
the House. 

Colonel ROBERTS. That is true. There was progress. The bill is 
not Jaw yet and I hope it will be shortly. 
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~Ir. ELSTON. It is the lR.w. 
Colonel ROBERTS. 1 mean this bill is not, the law. 
~Ir. ELSTOX. The bill that passed last. yeru' is law as far as the Army 

is concerned. 
Colonel ROBERTS. That. is con-ect. 
1fr. BROOKS. Thank you very mnch. 
Col. Frederick Bemams 'Yiellcr. 

STATEMENT OF 	 COL. FREDERICK BERNAMS WIENER, 
 

WASHINGTON, D. C. 


Colonel WIEX}'R. )'Iy name is Frederick BC'rnams ·Wiener. I am a 
practicing lawyer in Washington, D. C. ] nm a colouel in the Judge 
Advocate General's Corps Reserve, in the Army. 1 am commnnding 
officeI' of the Two thousand nine hundrcd and thirteenth JAG sel'\Tice 
training grou p. 

Mr. BltOOKS. You werc also in the Depa rtm ent of Jllst ice? 
Colonel ·WII':NEU. 1 was fOI'medy in the Solicitor GcnCI'flI's office in 

the Depilitment of Justice. 
Pcrhnps 1 hlld bt't.tcr stlltc my military qUllliHcnliolls. 1 was com­

missioncd in the Resen'C in 1936, coJled to extended activo duty in 
March 19·11. T was staff judge advocate of the Trinioad sector and 
base command which comprised a good deal of tlw United Stales 
bases in tho WcsL l ndies, from Apl'il of 194.1 to September of U)42. 
Then] WIlS with theJudge AdvocateGcllcraJ'sofJice in '\'nsbington nnd 
witb the Opcrt1tions Division of the "Tor Department Genernl Staff. 
Then I went o,~ersclls again and was judge adyocate gen(>I'al of the 
First Island Command, wllieh was in New Caledonia; then the forward 
area, which was Guadnlcllual; and then of the Tl'lrteenth Air Force. 
Then, gcntlemen, I was ordered to the United State military mission 
in :\[oscow but Joe did not give me a visa, so I never got past :\Jiami 
Beach. I do not know whether be decided] was not a Commie or 
whether he was jealous of my whiskers, buL, at ally rate, J did not, 
get, n. visa. 

Then J was back in Washington in the Judge Adyocate General's 
office, and then went. oversells in D ecember of 1944, joined the Tenth 
A.rmy, made the Okinnwn invasion, and was wit h them in the ~Iilitary 
Government Section; and the I got out of the service in December of 
1945, 

Lnst. yeal' I hlld a 30-day tour of duty with the General Staff on 
mili tary justice problems. 

I havo studied thc suhj ect. of military Inw, I have been engaged in 
l il..ig'ation in I"\. great mnlly militnry lllw cases in t he Suprcme COU I'! and 
in the circuit COlU'lS and in t he district courts of the United Stntes. 

Now, 1 do not bave a prepa red sla.tement, Mr. Chnirmnn, but, Thl"\.ve 
very carefully prepared notes. I nsLelld of rendin"" something, 1 will 
discuss it wilh yOll nnd 1. hope you gentlemen will interrupt nt 1lIly 
time if Ilnything COIllClS up.

'\'hat 1 wOldd likc to do first, with your permission, is to eoncelltrilte 
on th" fundamentals. Why is this bill being diS{'lIssed here in the 
Armed Servlecs Committee instead of the JU(Heinry Committee?,r eU, lh£' fundnmC'lltnl there is, I1nd it is often lost sight of, pnrticularly 
by' bnr nssocintions, tlllll the Army, or for that maUer any armed forces, 
d Iffers from civilian society. The object of tbe civilian society is to 
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make people live together in peace ami in rcasonll.blc hnppincss, The 
object of the ftl'med forcl'S is to win wars, not just fight them, win them, 
becll.use they do noL pay ofr on place in il war, Thflt being so, the 
instiLutions of Il.rmies, even in a democratic society like ours, mil itll.ry 
instiLuLio ns, necesslwily diffc.r from civilill.tl institutions, 

Now, our Declaration of ]ndcpendcnce proclaims that. oJl men an' 
creaLed equal and one man one vote, We are astounded when we 
read that. in En¥lund people havo LwO votes, ono for theil' universal 
constituency ana one for their residency, 

You cannot have equalit.y in an Army, The f;eneral bilS got. to be 
more important than the individual. The only kmd of real democracy 
you Clln have in an A.rmy, and tbat is the democracy we allained our­
sdvcs in the last war, is e«lwlily of opportunit.y, That. is real 
democracy, Everybody starts at. the bollom and has an equal chance 
to work up. When hc gelS to the top he cannot. be considered equal, 
fol' military purposes, with the man at the bottom. 

Now, our whole civ il government is based on the syst.cm of checks 
nnd balances, but you cannot fi!!bt a war 0 1' run fln army that way. 
You hllve got. to ha.ve a supreme command cr. Tho Russians tried 
to figh t. the Finnish war with divided control. You had the unit 
commander and you bad the political commissar, 1t was after the 
Finnish war that. the Soviets had to get rid of that. dh' idcd control if 
thos wanted to win. 

Our whole notion of government. is based on tbe idea that. we will 
discuss proposals before we enact them. There ure discussions in 
tJ10 committee; t.here will be discussions on the fiool'; fi nd thero will 
be wide debate. In a war yOll have got to havo a decision. 

I came across a lovely expression fl'Om Winston Churchill's book 
abou t. those-
broad hnppy uplands where everything ill seltled for the gl'('alest good by the 
greatest number by the common IM'rlSC of most after cOil~ultaliOIl of all, 

That. is the way we proceed in OUI' ci"ilian soeict.y, but we cannot. 
proceed in an army that. way. Look at the genel'a1s in American 
history who have called councils of Wlil', Look at. General Meade 
Ill.. Gettysburg calling a council of war because he could not. make up 
his mind. 

We elect. representativcs; we elect our officials. \Ye do not elect 
OUI' military leaders. We used to elect them. Look at the old militia 
elections and look at. the way the militia used to run, 

~lilital'Y offenses arc acts that would be rights in the civilian 
society. Take the business of telling off the boss, that is an in­
alienable rigbt of an American eit.izen . If you tC'1l otT the sel'f~'eant 01' 

a commissioned officer, thnt. is a military offense. In civill8.l1 life, 
if you do not like your job, you quit it. If you do not. like vour job 
in tho Army and quit, that. is called desertion in wflrtime nnd 1t carries 
very serious conse<luences. In civiliall life, if people decide they do 
not. like working conditions and walk off jointly, that is a strike. 
In the J\.rmy or in the Ka"y, that kind of an action is mutiny, which is 
olle of tbe most serious offenses. 

We have the gufttnnty or jury trial in our Fedcral and most of our 
State constit.utions. We do not havC' it for the fll'med sCl'viccs by 
rcason of the exception and lIlt' fifth amendment. Thot wns consid­
cred so fundamental nnd so obvious by the found ers that. whcn the 



• 

780 


fift.h, umcl~dment. passed tlH'ough ,Congress thero WIlS not n single word 
of (IiSCllSSIOIl on that fcatm'o of It, because lhe members of the First 
Congress worc yctcmns of the R cvoJuLionary W'a.r find they knew yOll 
could not run flU army lhe way you run a civilian society. So, I say 
that we arc up ngail)st t.he stubborn hard fact. that lhe purpose of an 
armed force is to send mon obediently to their dcat.b, and lbnt is very 
carefully designed just for that purpose. That mny be a vcry uu­
piCftSllllt. fnct., but. I think it is fundamental. 

111'. B ROOKS. I t.hink we lose sight, too, Colonel, of t.he fnct. that 
sometimes ill time of war t.he order of the commanding officer can be 
far morc serious to the future of an indi'Tidual, when on Lhe baltic 
front, than it court mal'Lin] might. be. The commanding officer has 
au thori t.y 1.0 issue orders which certain ly affect. the en Lire fut.ure of the 
individual who tukes tho orders and CiLl'rics them out., nnd sometimes 
much morc so than th e court martial would. 

Colonel WIENEn. That. is correct.. In that connection, the thing 
thnt hns nlways struck me is Lhat in Lho last t.hroe wars in which t.his 
country has been engnged, only one IUIW has been shot fot· desertion 
in the fnee of the enemy-one man. Yet think of all the lUell who 
died because th ey did not. desert , because Lhey obeyed orders. The 
objc~ts of milit.ary law are different. 

Wi t.h your permission, I wou ld like 1.0 read a short passage that 
Geneml Shennil.1l wro te some 70 years ago. I t.hink even the gentle­
men from South Carolina agree thaI.. while t.h e General may have been 
a little bit careless with fire, be was It great military man. As a maLte!' 
of fnct, be wns a practicing lawyer before he became a genera l. 

MI'. RI VERS. H e did a Lhorough job on anyt.hing be undert.ook. 
111'. WIEN};U. This is what the General said in 1879: 

r agree that it will be a grave error i( by negligenee we permit the military 110 ..... 
to becolle emasculated by allowing lawyers to injcct into it. the principlcs dcrived 
from thcir practicc in thc civil courts, which belong to a totally diffcrent systcm of 
jurisprudcnce. 

The objcct of the civil la.w is to securf> to every human bcing in a community 
a.ll the libcr~y, Sllcurity, a.nd ha.ppiness po1lSible, consistent with tile safety of all. 
T he object. o( military law is to govern armies composed o( strong mcn, so as to be 
capable of exercising the largest measure of force a t the will of the nation. 

These objects are as wide apart M the poles, and each requires its own scrarat.e 
system of laws, stlltute and common. An llrmy is a collection of arme( mcn 
obliged to obey ooe man . Every enactment, every change of rules which impairs 
the principle wcakens the artny, impairs its value, arid defeats th(' very object of 
its existencc. All the traditions of civil lawyers arc antagonistic to this vital 
prinCiple. and military men must mcet them on the threshold of discussion, else 
armies wiil become dellloralizcd by even grafting on our code their deductions 
(rom civil practice. 

I t is sometimes IlskC'd whlll is til(' object of military law. I t is 
gcnerlllly put. I1S n pf'rsonal question. Do yOll consider t.ha t. the 
object of militnry law is 1..0 maintain discipline or to llHl.intain justice? 
]"[y answer always is that those are not opposites. You CHllnot. mai n­
t.ain discipline by administering justice. The stoncJ,wds of guilt. and 
innocence Ln nuliuHY Inw an' noL different. from civ il law. Possibly 
t.here is a lilrtlc mor.e relaxation 011 what is barmless errol' than in the 
civil cou rts. BU L the real difference is the object. ond the amount. or 
punishment. The object of the civil ian criminal court ffcnemlly is 
to reform and reimbililate the offenders. T he object. of tile military 
law is not. vindict.iveness.- It. is to nct as a deterren t. so t lmt. when the 
first. man steps out of Jine aod gets a had sentence it. will deter ot.hers. 



781 


:\11', RI\'~l!s. I n llml connection there is no lise for us to confuse 
the basic objective of keeping morale with the ultimate disposi tion 
of iustice. 

Cololl(>i WU:l'o:u. Pn·cis(>lv. 
:'\rr. RIVr:liii. J\ nd liwy nc(.d not be opposites. 
Colonel WH;~a:n . But the military justice hSlS to be swifl and its 

J)unishm cn t will ("('quell lly b(' mon' scver(> . Th('re is nlwllys nn 
uTcducibl1" number in ony group , pllrticularly in fl large number 
rnisC'd by S('1(>e\ive sen-ice, who ('an only be ruled by fcnr and com~ 
pulsion. H you hn"(' n syste m of military justice whieh minimizes 1\ 
possibility thnt (t !!llih)' Illllll ellll "bellt the nip ," then you 11IlVC flU 
ctr('ctivc Syst<'ill of militll!"Y juslic('. The more loopholes you injr<:t 
the more the mllll f('(' ls, " Oh , well, I c!tn get a Illwycr ; I ('an appeal it 
on uP i Tt!W g'f't ofT." '1'0 that extcnt you impair tile obje("tof military 
law. I am 110t. suggesting that nn:vohdlT be scnt to the guardhouse 
on ge nf'mi pl'intiples OJ" anything likl' t la t. YOIl do hnvc the il"J"e· 
ducibie minllllum tlu"\'t ca n only be rul ed by fcal". You do hnvc tho 
necessity fOI" swifl and sure punishment , an.! you 'do hnvc to have a 
feeling in tht' sens(' of t he inciividunJ ," Well, mnybe I hud bet.t.cr not, 
because di re pu nishment will follow." 

),11". H,vF;ns . Isn ' t. thllL also truc in this ilioorj of frat.emniizllt.ion 
whi('h Doolittlr recommcnded? 

Colonel WIENEn. l do not think you can run an anny on the basis 
of a great big happy fllmily. We certainly do no t run lIldustrics like 
that. 'I'he jllilitor who sweeps up tlw mill does not si t down at.lullch 
with the bO!lI"d of directors 0 1· stand in the same chow linc with them. 
1f it be objccted that thcs€' notions that. I bave been outlining nre 
regimentation, then 1 wou ld ask how you can mount an ilHTnsioLl 
without regimelltlltion. That. is !.he whole notion of un army: that 
yO ll direc t the nrmed force of tho republic against the enemy. 

Well, ] hll"o emphnsized those because they seem to me fundtl.· 
mental , because thc), are in line wi th what Chief Justice IIoimes, who 
was a soldier and Judge, sa id : "Vle need educn tion in the obvious 
moro thau segregation of lhe obscure." 

1 would like 10 make ono more observation before I go on to tho 
provisions of th(' bill . There is !l lot of silly, loose talk about the 
syst.cm of mili ta ry jus tice being UlH\mel;cau. If it is correct to labo 
flS UI)·Amcrican nn.vthing It pUJ"ticuInr speaker doesn' t like, th('11 for 
somc of these g(,lltlcll1en the present system may be un-Americnn. 
If it be not Ull-Amel·ican to be consistent in line with OUI· trnditiol1s, 
then the systt·m is not lIn·Amru·ican because it antedates the Consti. 
tution. The basic system of military just.ice was proposed by Jo hn 
Adams lllld 'l'homas Jefferson to the Continental Congress in 1776, 
find they took it, wo,·d for word, from the British Articles. 'J'hoy 
snid: <C After all, tho British havc conquered au em pire and that is a. 
pretty good sys tem of military Jaw." 

The fifth nmendmont. excepts citizens in uniform from t.he guara n­
ties whkh it gives tho ciLizen out of uniform. 

~Ir. BROOKS. What system W!iS used in the Contincntal Army by 
GeoJ"Ae Washington? 

Colonel 'Yn~NEu. 'I'he American Articles of 1776 provided for com­
mand appointment. of courls. The system W!iS not. Ycry unlike UIO 
s},stelll wo had in tJlC last war. It was taken , word for word, from 
the British s,Yst.em. Of course, tbe punishmcnts were very severe in 
line with SOCIal Ilotions of lhat. day. 
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I think for onyone to sllg'gest thi'LL the system which we hove had 
in our ror('~ si nce that. time is un-,,'UneriCtlll simply displnys the 
ignofllilce of the speaker, 

Now, wilh lhilt. by way of introduction. I think it is mllch easier 
to discuss th e sp('Ci~ e provisions of Lhe bill, I should say, perhaps 
by way of introduction, Lhnt while there nrc good provisions ill it: 
in my judgment it. is a di"tinct retrogression from the :r;lston bill, 
do noL agree with all lbe Elston bill has in it, I Ulink there nrc one 
or two poin ts, mllybe more, that could be impro\'cd by subsequent 
amendments, By flnd large, the Elston bill was nn improvement over 
the 1920 Articles, The present bill would be a step backward , 

~Ir, RI"~;RS, :\11'. Elston's billremo\'cd it from Ule ('ommnud. 
Colonel Wn;N ~~n, It. did not I'elllo\-e it from the commnnd, " 'bat. 

the Elston biU did was to prevent the military commnodrr from 
influencing the court, It. did not take awny COlllmood aPllointmenl. 
'l'hnt. is whaL the people nre screaming nbout now, 

1>. 11', GAVIN. Who is screflming nbout it ? 
Cololl!'l WIEN'EH. The bar associations. 
The commflnd il.ppointment. of courts was in the Elston bill nnd is 

fltill in this bill , in nl'ti('les 22 , 23 , aod 24, 1 think that. is thoroughly 
sound, bnsicilily, bt'cnusu of t hrse diifrrences in an armed force and 
civilin.1l sociC'ty. The opposition to ('omOll1nd Il.(lpoi.nlment of (,()Urts 
not oolr disregn.rds thn.L fundll.mcntaJ difTerCIlCu but it also disregards 
n lot 0 Inw, Th C' l'e hnve becn decisions on this, There havc been 
dC'cisio ns tllfI.L you ('Ilnnot takl' the pow{'r of the appoinLment of 
courts away from the commander. There is th e Swain cllSe in lOS 
United States 355. Swniu was a .Judge ,\d"o('ate General of the 
Army who brot in some difficulties and he WIlS trit'd by fl, court a~pointed 
by the President, and he \\'1lS cOIl\·icted and th en sued in th e Court of 
Clnims for his back pnv. One of his points " 'US that the courts were 
ilIegaily conslitutt'd, l ·re saie! thaI, thrre was no statute authorizing 
tht' PI'('s idl'nt to appoinl.. II gcneral C'.ourt martial. The Court of 
Cll1im,~ and thl' SlIprt'me COlIl't said, "True, there is no statut(>, hut. 
the President is the Commander in Chief, and if, by mere o mission, 
Congress could tflke awny from him thaI, power of appointing COUI'ts 
which is ne('es.o;nry fOl' the mnintellnn('e of disci pline. Congl't'ss would 
have within its po\\,('r to lake away the "ery essential pl'cl'ogfLtives 
as Commnndcl' in Chief." 

Of caul'S(', nt Lho present ti me that present thing (10('s nOL Ill'ise, 
because CV('l' since HH6 the AI·ticlcs of " 7W' recognize 1he Pl'esicil'nt's 
powrl' t·o I'Lppoinl...

~'Ir, R[v~: ns, You contend we would be over fll1<1 abov(' our powC'r? 
Colonel WU~N .~ n, You certainly could not sny thaI, t,he Pl'esident 

could not. fLppoint. 11. COUl't mn rlial fLS a I'('stl ltof the Swuin case. 
Mr, RIV.;ItS, ] ('el'tainly belim'(' it.. eould be reasoned till'Ll. if we hod 

indcpendrnt JAG offi('er-cel' tnin ly the ,J AG comes lIudl'l' the Co m­
mander In Chief-while it wou ld be an independent commander, he 
still would be under lhe President. So, removing it fro m command 
flnrl put.ti ng iL under some other segment directly under the President 
cCl'tainly would not weakrll the wholr theory of military justice. 

Colonel WU;r;'ER. No; but would it help? 
There is tl.. suggestion 011 the panel system that has now been watered 

down. The suggestion is tha.t. the Judge Advocate Genernl selecL the 
courl.. from Lhe pallel. Wbo selects the panel? The co mmanding 
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~('n("rnl. 'Vhy ~hould n't he scic('t the court? 111 practicc th(' court 
IS not Sl'iCc:tN\ hy th e commanding general. I n practice, ilnd J sp£'ak 
from ('xp(,l'i{,I1(,(, in four jurisdictions, the court is pirkl'd by th(' stllff 
of till' JIUIg-<' Ach'o("atc G('Il('ral. H e finds ont who is flvailo.bl(·, o.nd 
he knows thc offi('('~ nt hrnciquad,crs who hu.y(' ('xpcri£'IH-(, and \\-ho 
hun> the proper judicial l('mpcrnmcnt, which th(' Fourth . \ rticl(' of 
" -n i rC'qUtn's, and he lril'S to gl't the abl('st and most. ('xprrirllcl.'ci 
}If'opl{' possihlC'. '1'011 {'fUlIlOl always do it bC{"lluS(' l h(,I'{' an' otl\('r 
demands on their tim(>. Busicull.\·, it is the slidT of the Judge ~\(h-ocnle 
who appoints lht;' i'mlgC'. 

As H mllllC'1' of act, the only tim(' I c\"er wen t to til" {'ommllnding 
gencnd to g'f'l so lllC'thinf; nbout the court was not bl'('au~(' th(' com­
manding gl'lll'ra l thundel'NI nnd sftid, " I want So-and-So 011 lhe 
court." It was bC(>l\ul"(, I eould not get the Chicf of Staff to I'eleose 
So-und-So, O('('flI1 Sl' he snid, "Oh, he is too bus," and he is not fI,\'n ilnb l(',' 

One or lho fincs t. pl'ovisions of the Elston bill was the requiremcnt 
or having the Iflwycl' 11S !llnw member. I cannot toll you how many 
times 1 would !'Ol't of hold my breath that this Illy member, doi ng tbo 
bost he could, would commit I'eversiblo erl'Ol'. 

MI'. BnooKs. 2498 hns the saine provision . 
Colonel Wn;N t:n. YI'..5. 
~tr. R'vt:ns. Then the p"oyision to train these men is another 

good thi.ng? 
Colonel WU:NEn. They Ilre trnined in peacetime now. T he 

practical difficulty wit.h administering justice in tbe armed forces in 
wartimc i.~ lhis: 'l'he experienc('d poople who rea lly knew t.he book­
there is nn Air Force Army mnn who is now a general, who l'Iervcd with 
me in 1'ri.nidI1d. H e had bee n nn instructor in law at the Military 
Acadcm.Y. He is one person I would not bet with as to what was in 
tbe military manuftl, because he knew it as wcH as I nnd sometimes 
better. You put him in command of an air force and he just is not 
available . The youn~ captains who used to be defensc counsel! they 
are ba ttnl ioll ftn(l regllllent commanders, and they nre not available. 
So, you have a delusion of your experience, and you hope t ha t the 
folks who get to the top know something about it. 

I was very fortul1ate. [worked wiill men who wer(' older and more 
e:..-periellced officcrs. They never told a court to cOllvicL. 'I'Ll'Y 
knew beLtel'. But, when ,You tftke someone who has gonG fl'om mnjor 
to mft jor gellcl'lll in 9 mon ths, and he did not g(,L much experiellc(':, nnd 
you provide him wilh 11 civiliall judge ndvocate whose judgment, 
pCI'Laps, even on legal mnttl'I'S, is not. too sound, you do not gel, a very 
~ood resul t. Tho whole difficulty in the scrvices in wartime is sprcftd ­
mg thot expe rience ftnd still trllining them for combat. They have 
got to ICIl I'll an n.wfullot. It vou tra in a man to be an infantry office r, 
and you want to put him t~l'ough all OCS cotlrse in 6 w('('ks, you 
cannot tnko 011 awful lot of those 6 weeks to teftch him mil ita ry lnw. 
Ma:ybe it is a good argument fol' military training. 

~ II' . GAVIN. Whftt chance has the accuscd man under those circum­
sta.nces? 

Colonel Wn;NER. I t hink it is very significant that tho Vanderbilt 
committee, which certain ly hftd on their membership a minimum of 
military experience, I'eported lhat it bad been unable to find an 
authenticated Cilse that an innocent man had been convicted. 
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Mr. DEGRA~'FENRIED. ls it your judo-men I, that under this proposed 
bill the accused is given too many rig11ts, prh-i lcges, and snfcgunrdsj 
that is, he is given so many, in your judgment, it wou ld intel'Cere with 
the discipline of the Army? 

Co lonel WIENlm. I think thnt the elaborato systl'm ot r{'view, 
which I will cover more fully Inter on, with you r l)ermission, in this 
bill is deteated. As a maLtel' of fact, under the 1920 articles the delavs 
in getti ng a guity person convic ted and off to the jailhouse, or gettmg 
nn innocent. person trce, wcre much too grcilL. AL Fort. Alyer in 
April of 1943 I was t rial judge that sent an OrdlllulCC oUiccr to prison 
for 2 years. There was no question of his guilt. Thill man was a 
pt'isoner from April to September, when the board of review got 
around to reviewing his easc. That is fat· too long. ThaI. is self­
defeating. 

Wbere is the deterrent effeCL? A man runs aWily in balLle. If it 
takes 2 years from tht' ti me he rUIlS awny until the sentence is finally 
cOLlfirmed, and the war is over at the end of 2 yenrs, that is pretty 
close to cold munlcr shooting him lhen. Of COll rse, if he iJ llS killed 
h is buddy, then that. is different.. But even so, lhe delllYs hem in the 
District. of Columbia death hOllse, the delay from Lhe time the mur­
det'el' is lried until he finally pays his debt. is far Loo long. 

The thing I am fea rful of is thaL this will not gi\"(~ Ilny more real 
security to an accused. Tt. won't really help the innocent man. But 
it will be of grcaL bcnefit. to the man who is gui lt.y who may have 
committ.ed some border-line case that engaged the Illtention of lawyers. 

~ I r. DEGRAFFENRU:D. Even the way the comts mllrtial have been 
run in the Army, IHlsn't there 01'>0 been con~idenlLle delay between 
lhc Lime the prisoner was cOllvicted and bofore his appeal was re­
viewed" 

Colonel W IENER. 'Yes; and I th ink too much delay. 
The difficul l.y with lhe Army syslem, as I obscrvcd it fUTlctioning, 

thel'c was sometimes too much speed between the offense and the 
trinl, because the Judge Advocatc G£'nernl's OUire wns under the 
command ing genoral of the Army Senrice Forces! Ilnd to nn {'ngineer 
n. lawsuit is likc It bridge- a bridge can be bui I, in so Illany days, 
tlH~rerore the case call be tried in so many days, regllrdlcss of what 
sorl. of uwestigation 0" effective work it takes. Service conunand 
generals were marked on the time il took to try people. Cons<'quently, 
the case would be rushed to tria l before it was fuliy investignted UI 
order that the averagc might not go down. Oncc he was tried, from 
tho timo the record left the commandulg gcncra l unlil it was finally 
ncl<'d upo n by the P resident, there wcre very gnwe dela.ys there. 

r.. Lr. BROOKS. You th ink more effort shou ld be ph-wed in hnving a 
complete and fnir triill and less time spent on appeal? 

Colonel W IENER. Yes. ]n that connection, 1 think thilt the PI"O­
vision to remove the law officer from the deliberations would be ycry, 
"cry detrimental. Now, wh{'n you remove him for drlibenuiolls, and 
I have in mind that.he is disintercsted, and that he is n lawycr and that 
is a reform for whi('h we are indcbted to the Elston bill- by taking him 
out you take out of the deliberations the onc I1U1I\ \\'ho can make tho 
most helpful contribulion to the deliberations. That, I Imow, is 
obvious to flny hl.wyer or any other officer who hIlS sat on a.ny court 
Illflrtial tmd had the ilSsistance of a tru.ined Iltw membet·. 

1 cannot hel p b ut think that the provision remo\fing tbe law member 
from the delibem tiOllS WilS not l ite product of anyone who ever sa.t on 
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a eourt, when you consider, gentlemen, tbM all the grief and all the 
(Wlicuitics and nil the conrll~ion, nnd all the mix-ups to which ~ [r. 
Elston and his committee listened 2 ycurs ago resulted from ignorUflce 
rath('/' lhan wickedne<;s. ] t was mostly ignornncc. 

'}'III\1. gall WfLS plugged by insliring t h at the law member IUl.d to be a 
lR.w)'('I.. Now you I'/'Inov{' him just when h e is n.bi(l to do lhe most 
good. It is the analogy, geHt lcmcn, of tho jury trial, but tbe law 
officer £10('$ not hlls(l the judg("s powel'. It is wholly fL fnlse nnniogy. 
It is II. jUl",V triol without the s!lfeguilrds. It is nn importlllion frolll 
tlw English practice ami it is nlwnys dllngCI'Olls , gentlemen, to tl'!'lJlS­
plant instnlction<;. In Englnnd lh(> Illembcrs or Ih(' court nrc officers, 
militnry of[kcrs. The judge ad"ocato is a balTister, (L eivilian, not 8. 

military mall. The judge il.dvotate !'iils ther(> in hi ~ btlrristcr's gown 
and \\ig. li e instructs th(' court. Il cl'('I we hay(> n('\·('.' hnd that sort 
of thing. H e is a ei"ilian, Jle does not sit down with oflicers, 

11£'1'0 YOlL arc p.·oposing to ml\ke thut law officer a m£'mbcl' of the 
military forces, H e is not. n. civilian. \\' hy shouldn't h" sit 
down with the court lind gi,'!' them the additiona l nssistnnC'e which his 
ll'gni knowledge enables him to gi \'e? I think this notion of taking the 
law rnembel' out of the ('ourt just itt. the t.ime whell tlH'Y nrc about to 
pedol'm th('ir most importnnt funC'lion is the most I'etrogmding 'itep 
in 1 his hiU. 

),11'. RIVERS. YOIl do not delly thnt conuJlonding offi('el's ha"o 
dciib('rMcly injected t}u.'msch·es into the result of tl'iois tbroughout tbe 
nHlny, many lheat£'rs and open ly demonstrated their dislike (O!' tbo 
d('cision rendered ill mft.ny, Innll)' ('11ses? 

Colonel \\"IEN~;R. As to thnt, ), 11'. Rh'ers, I have hcnrd a great deal 
of tt'stimoJlY to that £'frett from people \\,110,.;(' probity and credibility 
1 haxe gl'(>1tt confid(,llt'c in, and 1 b(,Jje\·c them. I enn only Slly ti.Jat. it. 
never hnppened in nny of the plntcs that. I served, becMlse I was 
fOl'tunate in s(,rving ('ommnJ1CliJ1g genemis who knew betteI', They 
were nU great men. lI owe\'('I', one of them fl.l'l'lln!;ed my law books 
according to size, Ill! tiLl! hooks to the left of the sl.J('lf and the short. 
books to the. right. He knew enough not to tell th£' court. not to 
convict. 'fhe. only skin letters t.hat. went out I recommended. That 
now is prohibited illld it is not. Ilc(.'essary to dis('lIss it. 

1\11'. RIVERS. You mean under the Elston bill? 
Coiol\£'l WIEN'ER. H is prohibited in the Elstoll bill. 
If YOIl are going to hn.vc a Itl.wyel' on the court. to Ilssist in the court· 

malt'al, do not take him away just. when his nssistnnce becomes of 
css£'ncc, 

), 11', R IV~;RS. If he hos no feal' of any repl'isals-­
Colonel WIE:-<ER. 1 think that is lnrgcly eXIlp:geril.te(L 1 hllvc seen 

leltl'I'S ill bar associfl.tion jow'nals of some t.imld judge advocn.te who 
would not, t.ell t.he commanding genoml that. he was doing something 
illegn.l b£'c8.use he was afl'llid of not. getting a promotion. If any judge 
advocate is so gutless that, he will not. stft.lld up and sa.y, "General, 
this is not. in accord with your in\\'," then he has no business being a 
judge advoca.te. 

1\i ... RIVERS. If you start. off with that independencc at. the very 
begiIUling, yOll stru·t off by giving him (L hypodermic of guts. 

Colonel \ Vn;NER, If you have to give him a hypodermic, yOll had 
bette.r not use him , 

l<~Z(HI--Hl-No. 37--" 
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~losl generals who nl"C worth anything do not net that, wa.\~. I know 
n geneI'll] who told me lhllL he sent a. judge advocate, whom we both 
klH~W, out to the Siberian D(>ScrL bccltllse evcry time the judge ad vocate 
asked for nIl opinion he would say, "General, how do YOli want. it.? I 
can write it up ally way." 

r think this notion of the honest lawyer trembling ill fenr of tho 
bmss is exaggerated. They disagree with me. 1n some casf'S 1 think 
I was right. Ilud in others 1 became vcry convinced shonly thereafter 
L!Ji\( 1 was wrong. Even with the mosl difficult. man 1 had to work 
with] Henr had any diflit-ulty in saying, "GcllC'rni, this is my con­
sid£>l"cd opinion and It is my recommendation that you do such and 
such." 

I would say further, "However it is your rcsponsibiliLy and if you 
wanL to do it the other way, 1 will draft the nec<'ssary orders." 

That is the only way you deal wit h ft commnnding offICer. The 
notion of the independenL judge advocate who has to be given thi'i 
independence so that he mily function is n Ii lotio bit like the political 
commissar, who is lhe independent fellow tberc, to be sure thlLt word 
is hpt inviolate from the whims of the commanding omcer. Suppose 
the law officer, under tho proposed bill, gives an erroneous in'it ruction 
and as a result. a man who is guilty of a \'ery serious ollonse is acquitted. 
Undo I' the Elston bill and under this bill the commanding officer can­
not do anything, but he cun certainly write to the Judge Advocate 
Oel}Nal and take this fellow away and put him to work reviewing 
tort daims; he is no good i\.8 :1. hLW officer. The result would not be 
any different if he had him silling in there with the court. If he is 
wrong, he is wrong. .If he is f\.S he should be, a good lawyer, a man 
wbo knows the military law, knows the elements of offenses, knows 
tlll.' criminal law, he would not make mistakes Ilnd he will be much 
more helpful to thc COll rt sitting in with them at their deliberations. 

1 think I can say without. uny feor of contradiction thitt no lawyer 
who hilS evcr been in n. closl'd session of fI, court JUortiu.1 will think 
difTcl'ently, tUld no nonlawyer who has eyer been in n {'Iosed session 
with n really good lnw member will think difTerl'ntiy Oil thut. 

Am I keeping you gentlemen overtime? 
).Ir. BROOKS. Yes. TI\(' COllgl'(!SS is in S('ssion ilnd we hayc this 

Ilrmed forces composition bill coming up this mOl11ing I think, there­
fore , if there is no objection, we had better adjourn until tomorrow 
morn ing at 10 o'clock. 

(Wh ereupon, Il l. 11:15 Il. m., the committee adjourned lUltil to 
a. m., Thursday, i\lllrch 17, 1949.) 



UNIFORll CODE OF 1llLlTARY JUSTICE 

THURSDAY, MARCH 17, 1949 

lI OUSE Ot' R F.PIU;SENTAT IVt;S, 
COM MI TTt;E ON A'HoIED SEnVICES, 

SUBco~nIlTTEE No. J, 
l\'ashillglQn, D. C. 

Th(' (:o mm itt('(' met /l,t 10 11. m. , Bon. Overton Brooks (chainll!tll of 
Subcommitt e(' No. I) presid ing. 

':\[1', BnooKs. Oentlemen of the committee, here is tho proposed 
plnn, und if il. isn't Ilgl'cCllblc, I wish t he members would inclicutc. 
We WI1I11.. to finish with the gellom1 witnesses today. 1 believe we cnn 
by noon. Ther£' nre t.hree morc witnesses this morning. \V(' firc go· 
ing to n'cllll Colonel \ViCHCI" to finish with his t('stimony. He wu.s 
here testifying y('stel'dllr We wi ll finish with the gcncl'lll witnesses 
bv uoon, WI' bC'li('vc. '1 omorrow, we would like to begin rcaeling t he 
blll section by s('ctioll . 

1n reading the bill sect ion by sect ion, we will have th£' help oC our 
expert assistant here, who sat with the committee and read th(' bill 
section by section, II.nd hel ped to (rame it and draft it; nnd we will 
have the assistance of ~ ( r. Larkin; and we will h.l1\'e th e assistance of 
o thers who arc intimately Il.cquainted with the sect ions of the bill. 

Mr. H AnDY. )Ir. C hainnan , do you have nn.y idea as to how long 
8. time it will really take us to do this thing section by section? Jt is 
going to b(' a long, drawn--out. affair isn't it? 

)fr. BnooKs. It depends on the tim(' we put into it. Congress is 
noL in session tomorrow. If the committee so wiUs it, we can begin 
by meeting tomorrow morning ILL 10 o'clock and go on tlll"ough as 
fllr IlS we want, Ilnd we can really take out a big bite tomorrow in this 
bill. 

1 th ink, too, at I\, ti me when it is in our minds, and tb e leclmica.l 
objecLion s thn.l hl\,v(' been explained to the conunittec arc in OUl" minds, 
iL would be il. ,·cry good time to really get- into the rcading of it section 
by sect-ion. . . 

Mr. lIAnD~'" I t hink that. is pl"Obnbly correct. Is the staff going t-o 
have I\J\ ana lysis of all of these criticisms fOI" us by each witness? 

MI·. SMART. 'Thnt is col"rcct, ~'h. Hllrdy'. I havc it already pre­
pared tl ll"ough the flrst 27 sections find WIll complete the remainder 
of the bill thi s afternoon, as to the objections or endorsements of the 
various and sundry pro visions of the bill. A copy or that will be 
made avai labl e to each of you, with the permission of tbe cha irman. 

1 anticipate, in response to the question you raised a moment ago, 
that it. will probably wke about 4 or 5 days of hCRrings to go throuO"b 
this bill section bl' section . )' LaIlY of the sections will go I"a pieny 
because no point 0 objection has been raised. Others, such as article 
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22, ('o mmand control, wi ll take it lot of discussion and timo. So r 
b('li<.'w that il.. will take 4 or 5 days; and 1 am hopeful that by perh aps 
next F rid!l.Y, we ('nn t'()ndude the commit.tee consideration of this 
bill and ha n' it. rcndy to report. to the full committC'c. 

~ Ir. IJ A IH> Y. As fnr as ] lUll concerned , ).Ir. Chairman, [ believe 
we wou ld be able to moet. this nftcl"Iloon. The Iiouse plans to adjourn 
cnrly. 

:\ Ir. E LSTON. r have n meeting of the Atomic Energy Committt'c 
this nfternoon. 

).lr. BnooKs. I th ink we cnll just. as wen use the afternoon, too, to 
go o\"(~ .. the bill. 1 ihink the members of the committee {'on get I\. 

grcaL deal QUI, of th e bill by reading it over lhcmsch'cs, because. it. is 
so tcehnicai that yOll bo\'o to rcad these articles "cry slowly to upprl1iso 
them properly . Since ~II'. ]i;lston ca.n'L be here this a.f lel'lloon , I. think 
we had be LtcI' wuil.. untiJ lomorrow morning to begi n. 

1\11'. ELSTO:-:. or COU1'S(', you can go a hel1d witboul.. me. 
:-'11'. l3nooKs. We want you, I1nd there is no meeting slated (01' this 

this afl{'1'1100n if we finish these genel'lll wit.nesses. 
;" ll' . Ji; LSTON. J tnke it, ),It·. Chuirman, you a rc goi n~ to proceed 

about like we did 111 51.. yCfl!': Reod the bill section by sectIo n unci have 
representatives of itll til(' services herc while we am doing tliat, so that 
they ca ll s tate thei r positions? 

:-'11'. J3nooKs. 'rhiLL is the general idea. Of COUl'se , if it isn't neces­
sary to !:cep l'ept'esen tatives oC the different services here, we wouldn't 
want to detnin them unless we feel the need of them. 

~ I r. ELSTON. I don'1.. believe thoy mind being here. Colon C'1 Dins­
more was here last yea r and ns we read it sect ion by section they wC'rc 
in position to answer questions thl\t Cl1me lip in connection wllh the 
sections, and it seems to me tha t we almosl.. ha\"e to have them here 
in order to gel.. their vicwpornl.., because in a gencral s tatement of the 
whole bill , it is !llmost impossible for them to coycr every particular 
phasc of the biU. H, as wo read a section, they can slate t heir position 
on that section, it was mighty helpful to us last. ycar, and 1 know it 
would be this yen r. 1 th ink we migh t inquil'C and find ou t. whether 
or not it would be co nveniC'nl.. for them to be here during the time we 
are reDding thc bill. 

~Ir. l3 ROOKS. That is my thought. :\1ore than that, though, if we 
comC' to 0. see! ion (Lnd we do feel the Deed oC someonc to explnin it, 
any brundl of tltc service, 01' pcrhaps a pat I'iotie orgnnizalion, we can 
pass thaI.. section by until we do gct the witnesses. 

~It·. SMA In. ..\ 11'. Chuil'lna n, 1 would like to elaborate a littl e bit on 
th e point t.hnt you have just J'tlised. 11 was my thollght, Illld il.. is 
my suggestion, thill.. we proceed section by section , and whcn we get 
to sll ch !lrticl('s as art icle 22 , wh ith I'!l ises commaod control, nncl ag!lin 
goes into the pl'oposition itS to whether 01' not you Ilre going to provido 
a JAG Corps- while it is not in the bill, it has heen nl ised by evcry 
witness thut hilS testified b('fol'c this committec-thosc are ma llcl'S on 
which the departmen ts will wa nl.. to he heard. 

1. t hink jl.. may go as high as the Under Secretaries 01' Assistan t 
Sc('t'ctlll'ies, !lnd maybe ewm the Secretaries of the deprutments who 
will want to como in and be heard. So I would suggest, on sec tions 
like that., tbat we pass them until t he end oC the bill; then consolidate 
those particulal' sections, bring in the departmental representat ives, 
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and hll.\'c those things thrashed out. complet.ely and thorougbly rather 
than having those people, who arc equally busy, come here ench day. 

1 migbl. fu rther add lhnL :\ f r. Larkin hilS, of course, atLcndf'd nil of 
these sessions. He und I both have extracted aU of the points of 
agl'ccnH'nt Ilnd disagreement on each of tbe sections; and lH' will be 
prcpnr('d to give the d('parllll C'nlni positions on most. of those tLlings. 

:\ Ir. EI.STO:"'. That is whnt. I mcant, "[r. Larkin, and possibly 
Colonel DinsmorE:', He helped us a lot last ycar. And we might. 
h8" C any rep resen tatives of any other agent'y who might wanl, to be 
hea rd . 

).'1r. BnooKs. '\1e will hfl.\TC all the witnesses that members of the 
committee wunt, present, I assure you of that.. We need a ll the help 
we can get. 1 11111 not jell.lous and J om sure nobody else is jenlolls 
of t.he lea rning or infol'lniltion wbich can be given Lo lhe members of 
lll(' commit.tee. 

If thot. is nll ri~ht wi th thl' cOlluuiLLee, then , we will r{'ca ll Colonel 
Wiellrr, Col. Ft'(I(I{'I'ick B. Wictl{'t·, Il.S It wiLn ess . 

.l\lr. BnooKs. Colonel Wiener, you wero t.estifyi ng yt'Stcrcl ny when 
the bell rnng, Ilnd we had to quit., 

STATEMENT OF COL. FREDERICK B. WIENER- Re sumed 

Colonel Wn:K£n. Yes, sir. 1 come to article 27 (b) of the bill , 
which makes lawyers mallfhtlot'y for t. ri itl counsel and defense counsel 
of nil genoml comt.s Illl11'tinl in th(' th r('e set'vic('s. The r('quirct1l ('nt. 
in tIll' present. bill, nrticl(' of war 11 , is tha t. if there is II. hlwy('r for the 
prosecution, there must bt, oo{' for the def('nse. The present bill 
also mnkes tlUlI requir(, llH'nt. fOI' sp('cial courtS-lll artial eq uality; 
thaL is wriLlen into the n('w manual for the Army aud til{' Ail' Forc('. 

I think it is r ntin'ly propcl' when you have It iawy{'r for til(' prose­
Lion that. you ought to hn.vl' one for the defense, although r think it 
is also fll.ir to I>oi nt out that. the li'{'deral Constitution doesn't. r('quit'e 
that sort. of thi ng in Lhe StIl L(,S, Til erI' hilS be('n a p(, t'sist(,llt drivo 
to get. th(' Supr{'mc COUl·t to hold that. the fOUl,tCl'nth om('lld ment. 
requires n Stnt(' to provide cou nsel for nn indigent prisoll r t' in fill 
ci rcu mstnnces; ilnd up until now t.hat. attempt. hos foiled. The C!lses 
ar(' Betts v. Bru(ly (3 16 U. S.), and Butt v, Illinois (332 U. S,). 

The Suprrmc Court has nrver gOlle that. for. 
Whil(' the {'quoii t.y provisio n is sou nd and makes for n grentN fllir­

ness, the mo nd ltlo ry pro" ision for lAwyers for defense cOll nsel And 
prose('ution in ever'y genet'lll court martial, such as this bill provid('s 
in ut'Liclo 27 (b), IS in my judgment unnecessary and thorough ly 
iml)t'tlctica l. 

Now, 1 wiJI document. t.hose characterizat.ions. 
It. is unnecessary be('ause fl lo t. of your cnses tha L go b('fofe general 

courts al'{, really police oourt cases, A man goes A. W. O. L. fOt, morc 
thlln 6 months. That. is prim o. facie desertion ond it ;s going to bo 
tri{'d by general court. 

A soldi('1' s tenls a. watch wort.h $50. ThaL is a gell('rnl court case, 
Now, 1 used to think, why is it necessary to try petty tJ'Iicves by 

gencral coU\'t.-mllrtial in t he sct'y ice? The IlIlSW('r is that nothing so 
quidd}' d isl1.lpts the morale as a sneak thjcf in a bnrracks. Even if 
he just takes a pack of cigarettes, you hRVI' to stamp that. out., Cases 
like that, desertion, the simple cases of disobedience of orders, the 
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simple larcenies, those 81'e not cases that require two trained lawyers 
00 both sides, 

In fact, in time of peace, in the British Colonial courts, CIlSt'S like 
that arc prosecuted by police officers and sometimes even by the 
nntive police S(>.rgcanls, You just don't need a law school education 
to try or defend that kind of 0. case, 

It. is wOI'se than unneccsstlry, it is impractical. You cannot get, in 
time of peace, the number of lawyel's that tbis bill would require. 
You cannot get them for the services. I can speak on that with some 
degree of assurllnce because last summer 1 was on duty, active duty 
in the War Department, and one of my assignments was to study the 
problcm, the personnel problem for the Judge Advoeat(' GClleraj's 
Department of thf' Army undel' tilt' pro\' isions of lhe Elston bill. 
'''hero would th('y get the lnwyers in time of pence'to be permnnent 
commissioned curecr officers of the Army to try cve ry case by general 
COll r·t? 

~lr. ELSTON. H ow would you draw a distinction bet.wf'on what is 
and what. is not a serious CIlSC? 

Colonel WIE NER. I would leave it. as you hllNe it in tho prescn t. bill, 
eei f flvailtl.b le," and leave jl. to tho good judgment of the staff judge 
advocntc to decide whether he necds a lnwyer on both sides. AIter 
all, the noroull run of coses never reaches the commanding general 
excepl. for tbe finnl appro\'ol. It is handled by the staff judge 
advocate. 

Now, if I have a case of murdel' and I am staff judge ndvoc81e, I 
wiJl see Lhat a lawyer prosecutes and, of course, that mellns I have to 
get a lawyer to defend. On the othcr hand, if it is a simple desertion, 
or someone just told t.be onlccr that he wouldn'!. go out. nnd dig the 
ditch, you can get any bright young lieutenan t,. I n time of war, I 
agree it is a horriblo sllocking waste of milital"y mnnpowel' to take a 
line ofll col' for those detllils. I n timo of war, you can get all the lawi:ers 
you want. Ll ,time of peace, yOll just cannot get the lawyers. Now, 
Lhe lawyers in tbe Army nrc olrnost. as difficult to get IlS doctors are. 
They just don't como. 

Congress hilS done nothing to mako the career of the regullli' Judge 
Advocate more Ilttrnctive. As of the first of this year, they cut Ius 
pay by taking Ilway the tax exemption . Ther hnxe gin·n him a 
single pl'omotion list, but. t hat list doesn't give 1um any faster promo· 
tion thnu be had since the Officcr Personnel Act WIlS passed. It is 
just. extremely difficult. to gct the In,wyers you need. 

Now, if you make it a lllllndlllory requircmcnt. thlll. f'verybody who 
prosccutes a desertion case nt every Army post in t he UniLcd Stutes, 
at every navnl base in the Unitcd Slatcs, at evcl·Y Ail" :Foree bnse i.n 
the ruited States, whcl"(' tll·C you f,'"Ding to get thosc Illwyel"S in t ime 
of pellCf' as permanent rtlr('cr people? 

~rr. HA RDY. You may hove It pmctical difficulty involved there, 
but Zlr('Il't you running" a right sel·ious risk thnt thc ac{"use<i may not 
get justice out of the thing, and thcre may be all clem('Ht of pr('ju<iice 
in\·ol"f'd? 

Colonel "'IEl\ER. No, !lir; and J will t('11 you why: BI'{"tlusc if you 
haY(" 0 lawycr for the pro!l('('ulion, you still htlve to hllye a lnwyer 
for the dcfense. If you have a IIl.YIll811 for the prosccution, that is, 
a young- infantry officc!', 0. yOUllg artillerymtln, n young- nonfiving 
Air Force officN, }'Oll havf' a similll!" pCI'SOll on the d(>f('IlSC. You 
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dOl1'l run into nny dungel'. An ordinary desertion case, whitt is 
thel'e to it? 

:\11'. lIARDY. 1row do you distinguish as to who is going to distin­
guish bNwCl'll the ordinary d('S('rtion eftS(' and one that. may b(' somc­
wlln t in \'01 "ed? 

Cololwl W'II:;NER. The stafT judge advocate bccauSt' bdore h(l recom­
mends that the ca~(' go to trial, he has seen the transcript of ('vitiellce, 
or it is n simplc ensc of pull iug in a report and sbowing the appre­
hension a yN11' Intel'. 

),11'. !fARD\', 1 Ihwr had scw~ral cases iI,1 my own district. where 
I don't. think justice was I'cnpcd out to them, Imd there WIlS aL least. 
one lawyer on the CQUI't.. 

Colonel \V1t:~ER. 1 am sltying in time of pcac(>, wilh t his bill, yot! 
won'l g('t t h(' lawyers. 'What arc you going to do if you don't. gc\, 
the lawyers to Iry thl'se cflSes? Eithl'r you can't get. them tried or 
tl1l')' all get out on iU1bl'flS corpus Jale[·. You arc up against. 11 prllC­
tienl probl('lll. "'h("I'e nrc you gOiJlg to get the lawyers for your 
peflt.etinl(> a.nncd s(>.l'vicC's to try and defend evel'Y cnse by gl'nC'rai 
court llllll·tial'~ 

1f, by making the career sufficien tly attact ivc, by raising the pay, 
by gh'ing them (>V('ll morc promotion ['ights, and so fo rth, you do 
attmct Ihat kind of lawyer, is it a good usc of your milila['y dol lttr? 

Mr. IH:GnAFFENnI ED. Colonel, you said a minute ago you had to 
have la\'...·C'['S in Cf'!'tain cases. 

('olone) Wn;NEn. Yes. 
1\11'. DEGIIAFFENRIE I). Like murder C!lses. 
Colonel W":Nt:R. Yes. 
~[r. DEGIIAt'pt:NRn;D. WllY couldn't UlOse same lawyers hfilldle the 

lar('C'IlV cnses? 
Colonel W IENER. Because the lnw:yer you get to try the murder 

cfises normally proc('!l.SCS elaim~, re,"iews boards, and docs other leglll 
work, find rou g{'t him to try one ease, You can't get him to try nil 
the genernl court-martini Cllses tried in the Army, Navy and Air 
Force. 

1\lr. DEGRA)'FENRIED. 1 could conceive of a larce ny case being n. 
verv scrious easc. 

Colonel WIENEII. There is no question about that. 
1 [r. OEGRA .... ENUU:O. 11. seems to me a mao's rights in n larceny 

case, especially a gl'lllld larceny ense, should be protected equally !IS 
well as in a murde!' efise. 

Colonel WIENER. t>. fy point is, when you hfwc n grnlld !iu'ceny 
ense, yOll have t.ho man who is the PX steward, you hnvc the mon('y 
miM;illg from the safe, you have the money found undcr his mft t t ress, 
I !'lny, ns a IIlnllcr of experience in rev iewing and handling those cases, 
you dou't. Il('cd a la\\rye[' to prosceute that PX steward. 

t>.lr. OEOItM'~'F.NRI£O. ][nven't you 11 good mnny involved cnse!! of 
Iftw COIll{' up when gl'n ncl Inrc(,IlY cfiSes come up?

Colonel Wn:N.:n. Yes, but {'vel' since the nmendment to tho 
ninet.y-third article Inst Yl'ar, which took ouL the distinction beLween 
Inl'cellY find embezzlement, most of those arc gone. The efisil'st way 
(or a thi£'f to get loose in the Army, before the Elston bill, was to 
commit an offf'llse lhat was on the borderline be-tweell larceny and 
embezzlement; nnd if the staff judge ad,'oclltc gue~scd one Wily, that 
it Wl1S larceny, and the board of re,-iew guessed the other way, that 
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it. was emb(>zzlemcnt, the {('lIow went. scot free. That. has been 
stopped. "He that tllk('s what is not his'n; he shull ('crlilinly go to 
pl'ison." 

\-Vhcn the case is not. simple, it. is up to the s tnff judge nd\·ocate. 
You don't. lleed fl, IfI,wycr t.o lory it" vVhcre arc YOll going' to get. these 
inwyers? I Iwd t.o study the problem last. sum mer, nnd you just 
can't, get the Inwyen!; find whell you can get them, when you Cfln get 
these lhOUS'lnds of Il1wycl'S fol' the firmed serv ices just to i..,y what 
refilly nrc police courL cases, arc you reaUy spending your military 
dollar wisely; when, AS I .undcrst'lnd it, Oll(' of the rcnl problems on 
tbe 70-group Air Force is that it is going to cost, an RwfulloL of spend­
ing money. 

So thut, to make this 0. mandatory requiremC'l1t in time of peace 
thllt every geneml courl-mll[,tini cnse hilS got to bll\'e two lawyers on 
prosecution Ilnd defense, it. is not necessary; it is not. practical. 
Now, in wartime it is different, In wartime, lnwyers nre iilcl"Illly 
fI. dime n dozen; nn:v and every lnwyer Wi\.nts to get into tho scrvicc; 
find it is a shame to tf\.kc a doughboy, who ought to be Lnl ining his 
pintoon, 0[' fin fnt.illcryn[fl,n, who ought to be studying up on the 
tables, and make him try Cfises. Use tbe lawyers for thllt. in wal'lime, 

'1'0 make it mandn,lory in time of peace, you !ll'e going to make it 
impossible for these cases to get. tried. With .your shortage of Ii\-wyers, 
we haven 't got. the lawyers, nnd here we have nil these C!lSCS, find we 
have to try them by sJlccial court., which frequently will defeat 
this bill. 

]\ Ir. BnooKS. Colonel, let me ask you a question on thn,i point. 
What would you think o f hil.ndl ing it I1S it. is handled ordinnrily in 
civilian courts, Jlermit t he i\.ccused, the defendan t to ask fOI' counsel 
when he wants It., and tbe court. to appoint it? 

Colonel 'VIENER. Well , the Army hfls been wny in advll llcc of 
that fOl' years. Ever since 1920, nn.vbody nppoillt.ing fl g('nC'rfLI 01' 

n. special court. has hnd to I\-ppoint defense counsel. Jn a number 
of respects, you know, that 1020 Articles did much more for an 
nccused than the civil courls did. They always ga,·c him cou nsel. It 
mn).' not. bavC' been the most competent counsC'l, but he had someone 
t here to speak for him. Civil courts didn't always do that. I t giwe 
him a trflnscript of the record; and until the court reporter bill, about 
1943, you Dever got that in the civil courts unless you could pay for it; 
nnd they gave him automatic appellate re\+iew in every case; find 
the. ci vil courts didn 't give you tbnL. 

1 IHwe been in Fcden1.l courts down in Alnbl\mfl.. 1 wns trying 
a cnso in Anniston once. The case ahend of mine involved sollle 
bootleggers. The "I'evenool''' WI1S on the stand, the witness againsL 
them ; the defendant. would tnke the stand in his own behaH : no 
trnnsclip.t; charge to the ju ry; the jury would co me out, bring back 
the verdict; the mnn 11I1d no lawyer, except someone such as the 
young fellow the court wou ld appoint, no record, and, of course, he 
couldn't take an appenl. 

Now, the fel low t.ried for desertion in the Army svstem would have 
hod a la\\'}'el', would have had n wriHen record , and would have had 
his I'eco rd rc\riewed on Ilppclll by tmined peoplc, without. his asking 
for iL or without. his spending nny Illoney. So thnt the Ilccused, under 
the Army Articles of War, has had a great Olnny snfegunrds. 
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1 IIIll just. saving, gentlemen, th e present PI'OVISIOJl o f th o Elston 
bill, "if available," Y('S. ]f yOli have the lawyers, by aU means, lise 
them. If you have il. !awycr onlhe prosecution, you have to balance 
tho thing find make the odds fllir by lun-ing one for the derens(', 

11r. DnooKs. Uy the same loken, in ciyiliull cou rts, if you get into 
a loca l CilY or locol courl, they don't provide lawyers for ench 
defendant. 

Colonel'VII':N£R. 'fhe Const itution says, as now inlcrprct('d in 
Betts v. 13ru(iy Ilod Butt v. Illinois, lhat the State doesn't hf\.ve to 
fUl'Ilish them. 'fhe FcderaJ Government sa id that the sixth 11111Ond­
mellt docs rcquil'c it. 

~Ir. oJo;Ou,u'n:NluED. A greaL many States have to furnish them 
in capitol cilses and not. ill nonCllpitfll cases. 

Colonel ,,' ..:;NE ll. Ob, yes; ftnd my point. is, when you hllve a cllse 
lhal the s tllfT judge advocllte {('(>Is Il, In.wyer should prosecute, you 
have to have a In.wyer for the defense. 

]'\lr . DI<:GItIlfFENHIED. I n nil civ il cases th llt I Imve seen tried in 
Alnbnmll, thel'() is alwllYs Il defenso counsel Ilppointed to rcprcsent 
tho ddcndn nt , if he CllnnoL retllin one himself. 

Colonel WI EN t~ IL Sincc 1938, J ohnfJOt/, v, Z1th, (304 u. S.), thC'y 
had to itppoint thelll; bu t nobody C\'er su pposed so before, 

~dl'. I<':LS'I'ON, They nlwnys appoint. thelll in Ohio, in the F edcrnl 
Courts and St ille COUI'IS, too, Any person indicted by a grand jury 
gels counsel appointed by the court if unablo lo employ counsel; Ilnd 
in Fedel'ill courts they are always appointed for any person chllrged 
by indictment 0 1' information. 

,\11'. B UOOKS. That is mol'(' 01' less the general rule. 1ft local city 
courts, lllu niciPll1 cou rt s, that. rule doesn't. obtnin in ccrtnin areas 
i know. 

~Ir, ELSTON, Of course, there is no pro\'ision in the milita ry codo 
fol' the appointment of counsel in summnry court-mart ial CIL"es, nod 
policl' (·Olll·t. more 0 1' less corresponds to summary repo rt. 

Colonel WI ENER. All I i\m doing is urging you ~entl(,ll1en not to 
put into effect. as a strait jackct Il requirement wbjch isn't Il f'c('ssary, 
1I1 fael, Ilnd which , in l im(' of I:ellce, would just. make it utterly 
impossible. ] menll, you arc goi ng to ha ve appropriate money to 
hire thl'>'C Inwyel'S to lry GC!\! CilSes. 

~ I I'. ELSTON, D on' t. you think an accused person is entitl ed to 
counsel ill nny case whcrein he mfly receive a dishonorable disclHlrge 
upon (,Oll"i clion? 

Coloucl Wa:Nt;n, lie ge ts counsel. 
l>.lr, ELSTO N, W('ll, he mny . 
Colonel WIENI<;U, lI o gels counsel. 
j\ 11'. E[,s'I'ON, II I.' docs gd counsel, bu t you arc saying tha 
Colonel WU;NE I'L And he gets a lawyer if the mfln prosecuting him 

is a. lawyer. All I a m saying is, don' t. make il mnndatory for the 
services to provide lawyers on bolh sides of evcry gene1'll1 court caso. 

l\ lr. E LSTON, ]n nny gellCl'ill cou rt-martial cOlwiction, lhero ca n 
be il. dishonol'llble discharge? 

Colonel W1 ENEU, That is correct. 
~Ir, ELSTON. So how docs it help the accused any if neit.her side 

has 1\ lawyer? 
~II·. D.;GnIlFn;NRu~D. Su ppose he is t ried on hearsay testimony or 

just. ally kind of t.estimony? 
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Coioot'l 'VIE~ER. Well, in the fil'st place, the lay trinl judgt' advo­
calc trying a case will Jll'CptUC his case sufficiently that he doesn't 
get hcnrsny in. In the second place, under the Elstoll bill you have 
a trained lawyer as Jaw member who will rule out. hea!'SnYi and in 
the third place, you !Hwe his rulings reviewed by the stnff judge 
advocate and by the hoard of review; and lhe rule in mililnry law is 
that fflilur(' to obj<'CL doesn't constitute a wuh7 cr. So liwL in actual 
practice tbe possibilit.y of a man going out. on hearsay l('stjmony, 
geLling It D. D. on hearsay, is so I'emote as to not be n possibility. 

Oh, it may have happened once; yes. We have had a Federal 
judge go to jail for bribery. That doesn't mean we cau impugn the 
mt.egrity of the judicial system . 

Gentlemen, you 8re going to ha ve to appropriate un awful lot. of 
mon ey to supply the lawyers that will be neccssary to run the simple 
cost's, desertions, Ilnd thc smulllul'ceni es, and the disobedience cascs, 
if this bill goes tbrough. 

Now, ] would like to t.urn t.o the judicial council of th['N' civilians. 
I don't. think it is sOHnd; 1 don'l, t.hink it. is necesSllry; find 1 think 
it. is wholly s('lf·defcn.ti ng; und] will document. those ehnracterlztltio lls. 

[11 Uw first. plltce, you don't. pro vide fol' Senrrt.e confirmation. You 
don't. give fixed l('l'Ins. The resuJL is that tbese people will bo su bject. 
to nil sorts of pressUI'Cj personal jlrCSsu rc, political pressure. 

~Ir. Dl:GIt.H'.·.;Nru.~o. \Yhnt. article ilre you diseussing now? 
Colonel Wn~N.;H. A[tirle 67. 
,\II'. I~ [.STON. I think, Colonel, it is going to follow, as a matter of 

course, if this is adopted, the committee will recommend n certain 
term and confirmatioll by the Senate. ] am only spcaking' for myseIr, 
but j know in a.1l probabilit.y, no member of the committee would 
want. to lea\'e anything as indefinite as thal. 

Mr. B nooKs. You needn't worry, the Senate will)lut it in. 
Colonel " -'l:NER. All right., assuming' they do. You arc setting up 

a specialized court instead of a. court of general jurisdiction; and you 
are stafflllg it. with ci\Tilians. Now, the fact of the matter is-and I 
think we should face it frankly~that the appointm(,llts to the spe­
cialized courts of our judicial system haven't attracted the same sort 
of talent. that. the courts of gelleral jurisdjction have attracted. Some 
of our experiences ,,;th the United States Commerce Court. have been 
rather unfort.unate. 

1Iowev{'l', 1 think the bnsic difficulLy is the notion that t.his com!. 
shnll be composed of ci\Tilinns. 1 suppose, si mon-pure civilians. I 
don 't, know whelhel', under these pl'Ovisions, a Resel've OmCN would 
be deemed contaminnted hy his prior service or pr('scnt. stnLIIs, and 
so not. cli~ible for this civilinll court.. BuL, mo['O importflnl, yOll tnko 
thr{'e ciVilians, thrce high-minded cjvilians, ICfll'l1ed in the law, and 
they have the power'S tllnt il. is proposed to givc them in thi!i bill, and 
fir'Sl, th(l), COI11(1 up ngnins1 a eitsc like tha.t of Gen. J'itzjohn PO[·tcr, 
who wasn't lOO slleccsgful fl.! the Second Battle of Bull Run 01', cer­
tainly, fol' th(' bellcfit of the ('hail'man, the Second Battle of )'Innn~slls. 

:\1,.. BnooKs, Thank you, 
Colon('1 W'ENt:[{. I'o\\', the problem cnd the case of G('II I'itzJ'ohn 

Porte[' ['equir('d Il \'cry keen appreciation of military fadoN. low 
ar(' you going to god three ci\'iiialls who aJ'e goillf;: to know anything 
Ithout that.? .'lIst whcr(' arf' you going to get ciVIlians who are going 
to be able to pnss intelligently 011 a case like that of Fitzjohn Porter; 
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or, suppose tho cases of those people of Pearl TInrbor had been tried. 
1t. would havc been pret.ty difficult for the civilians to evalunte all 
the factors. 

Suppose you get a case of desertion in wartime. Well, uow, deser­
tion, when it is jumping ship, gangplank fe\'er, when you ttre absent 
for a few days just when the bont is about to sail, the man who has 
been without military experiellce will say, "Good Lord, this soldier 
was n. w. o. I. 3 days, and they gave him 40 years." Well. if you are 
a. w. o. I. from J<~ort i\lyel' for 3 days in time of peace, that is onc thing ; 
but to be a. w. o. I. from your unit just when your unit is soiling, that 
is somelhing clse. 

Take a cnse of misbehav ior before the enemy. A IIlfin r uns OWRY 
in boul" . Jl ow {'an the person with purely civilioll experictl('e cvol­
uate lilnt? 1 \Vns faced with tha.t problem when 1 was the stafr judge 
ad\'ocitte of the Thirtl'cnth Air Ii'ol"cej and 1 wondered I'ust how 1 was 
qUlltified to delll with fl cose of some fellow with may)e 24 missions 
behind him, reCusing to go on the t.wenty-fi fth. ]-l ow wns 1, n country 
blWyCl" sitting whero lawyers genemlly sit, qualified to pass on that 
sot'L of problem? 

.:\11'. El,STON. Colonel, I am not passing on whether it be civilin.n 
or militllJ'Y. Our hitt lnst year provided fOI' militllry and tbat is whnt 
we fil.vored at tbat lime. . 

The point. you are maki.nl;!: now would ha.rdly come befol'c tho judicial 
council bc('ausc the judicwl cOUJlcil, under this bill, only rc\'iews 
questions of law. 

Colonel Wu;~a;n. WeU, there hus been a question on just. this kind 
of a case 1 llm ,·n.ising. Now, I didn 't. havc to facc tho dilemma; I 
didn't ha\'t' to make a careful inquiry as to wbether J was really cast 
in a heroic mold 01' nol, because I was released from the Air Force 
before the case at·osc. 

There was a questioll of law on which two assistant judgc advocates 
genNal, in "wo different theaters, differed. The question was wlwt her 
at. basC' A in Englond men sent to bomb the to,nl of X in Gt' l"mallV, 
when the ("rew member I'cfuscs La go into the plane in Englllnd,' n. 
thousand miles from the tilrgct , is he guil'-y of misbehavior in the 
face of the ellcmy'? The two branch officers differed on it, I think it 
makes Illl awful' lot of difference whether the person deciding that 
question of law hus had military experience. 

1\"ow, il.S n. llln.ttCI" of {nct. T don't Lhink it is so importilnt whcther 
you say thnt these peoplc wi ll be picked from amon~ t ill' runks of tho 
military 01' civilians, whether t hey ,,-ill have ch-ilian stiltUS 11'11('11 
tll{'y are picked. In England they pick a judge afivocn.te ~('n(,"fli 
generall y from tho runks of tho Arm). and then be bc('omcs II. Civi lian. 
But I think it is t(,]"J'ibly imp0l"lillll to havc some sort of p rol'isioJl 
which is not prl'Sellt hc!"c IIUll the people 011 this judicial coullcil lIil\'o 
milittlry I'XpCril'llee. 

1 Illefln, a man [)lily be a ci,'itilll1 now, if he hilS been tW'ough n. war 
01" bl'en lhrollg'h IWO wars, he has an appreciation or Ihos{' thinj.,l'S. 
You cO\II<I ('ommis&;iOIl n. pCl"son rrom the cloislel' or rrOTll the ulliwrsi ty 
cam,lllS and mak(' him a ~l'\'E'n-star gelleral: hul if he didn't 1111'-e tho 
expcri(,lle{', he \\ouldn't be able to a\JPreeiatc these problt'm<;. 

I am di"trCi'::d by t hl' tholl~ht tint S('ems to he behind this hill, 
that. sollwhow It simon-pure civilian is better able to dl'cide militarv 
]Jroblems thall fl man ,dlh military training 01" background; and It 
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secms to me that this wholC' attempt to driye a wedge b('twC'en ch'i linns 
and military pcople ­ aftC'r all , we are all ci tizC'ns ; WC' arC' nil ciyi lians 
find when WIll" comC's we pUI on uniforms; when Ih(' war is OY('r, wo 
takl.' 11wI11 ofr. Any Army omce[' d oesn 't ccast' to be a dti1,cn bccause 
h C' is an Army officcl', 1l S('CIllS to me tha t Ihis disti nction just f('('ris 
as ~rist for the !)Ilrly.line mill, a lways trying to distinguish hl.'twecn 
ciVilians and Illi ilal'Y men , 

'I'ak(' OUI' conduct of the war: ,re hnd a milita rv Chil'f of Rtaff, 
G('Ill'rnl.:\ l nrsilnll; and Inte r he b('ca mc a ci\'ilinll and was a wry fine 
Secrclary o f Sla lc, We had a S('cretary of W"ar, an I.'min ent man, 
H !'nry Stimson, nne! h(' hnd o('cn a colonel of fie ld ortill C'ry in t ho 
World WOr, Take t h(' British leadership of th e war ; Chmchil!. It 

civilian, his military ehi £'fs of stllff, Qelll'rOi ESIllIlY , sort of liaiso n 
bctw('('n ,it(,l11, 1'11('["(' WIlS nC'v('[" ony question of ciY iJ io l1 verSUS 
m ililal'Y' Aft e r Illl, we llf\\'C' a ci vilian Commllndel' in Chief; \\'e have 
ei"ilial1 se('l'(' tllries, Thot i!'\ fillC'. But why intf'rpos(' ('iyiliuJI!'\ in 
hetwcc n und tu m 0 \' ('[' to th(llll for d(,{.j<:;:ion mlltt e rs th at. nrc bllsi('u lly 
milit.ory? 

Now, look f1.t the d eluy; look nL Ul e delay in the appt'llnte 1>1'0<'ess('s 
provided fOI' ill t h llt.. bill. WhtlL is youI' det.errent. effect? You iLl'e in 
t h £' middll' of ll.l (' WIl[' and you havc Il. poo r unit, ond n. I'llll-ilnd, 
unfol'tunnt(lly, evcn Olll' soldiers I'un, 

r t hi nk, possibly , t he ehllil'lllllJl Ill II)' hfl\'c in mind some units of the 
tTnion .\1'Iny lhllt mad(' sollle great.. I'('trogrndc adnlllces, Now, 
whel'(' is :,-'our detcrrent cfT('("\. if vou nl'C going to ha. ....e tha t.. ki nd 
of IIppellllte I'('vicw; find what you " 'ill gct, particularly with this 
notion of thc lilw onicel' spl'cadiug Ills charge Oil the reco rd, is not 
substllTltiul just ic(', but nil flys pecki ng nnd comma chnsi ng; and you 
will Inlle II systelll l hnt. dcfpiltS itself, b C('8.lIS(' the p urpose of t he 
syste m is to nwinttlin th e intcglity of the Army , 

:\Ir. EI.STON . I don 't. undcrstnnd just wh ere you think the dela~' is 
going to occur. 

Colond WI ENER, The delny is going t.o occur in going th rough the 
right of npPCtll. T t h ink it is 6i (c). 

),11'. BnooKS, The 30 dllYs, you mean, in 67 (e)? 
('olo nel WU:NEIt, No; J guess it is 67 (b ) (3): 
All case", re"icw(!d by a board of rC\'j(,w in which, upon )X'lilion o f lh(' &'cclIS('d 

and on good cnuse shown , the judicial council hIlS g ranl(!d a review, 

Thl\t is only 45 dil..yS , 
J..lr. IH;GRH' '-';N IU ·.~D (rcnclinlt): 
T he judicial council llhaJi nct upon such a petition within 15 days of the rccdpt 

thcrt.:o f. 

Coiont'i WI EN~;It, "'{(IS ; T see it is only 45 dars . The thing ] Clln 't 
s{'{' is, whnt is t he valid reason behind this? Now, if we were sitting 
here !lS fin origin al PI'oposilion, with n. compl etely blank png(' beforc 
lIS, III t h(' yellr t , that would be onc tiling; but why do we su ddenly 
need to change our cntire systcm of m.ilitflry law ? 

r mean, flfle r all, triol by jUl'y is not sonl e modern iuv("ntion like 
radnr or tel("'ision which the founders didn 't know abouL. They 
knew about t ri al by jury ; t hev prCScl'\'ed it for civilians, They kncw 
about courts mll.rtial and they decided lIHl.. t was a more suitable 
system for Illl nnned force , ' 
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Thoy Si\.... , " 'Yell, we wlint to have confidence in OUf system of 
military justice." Confidence to whom? To the decent proportion 
of the sCI'vic(>s or confidence to the fellow lhot committed th(' ofrense? 

~fr. ELSTON. \Thnt n.ppenl would you bave? 
Colonel WIENER. I think the present. system in Lhe Elston bill, with 

two modifications/.., would be just about. idea\. 
Mr. ELSTON. \, llilt two modifications? 
Colonel \,"lEXER, Those two modifications are, first, 1 wouldn't. 

send a. bad-conduct dischllrge to the Board of Hc\'iew becollse the 
whole purpose of a bad-conduct discharge is to pro"ide on exit from 
the sen-ice fo r the man who isn't, criminal, but just is worthless lor 
military se rvice. 

Now, he gels two [ (,,'jews. He has n vcr'batim record reviewed bv 
the original convening ltulhoriLV; then he gels It review by the stnff 
judge advOCllte. nlld confirmatlon by the officer exercising genet'll l 
courl-marLia\ jurisdiction. 

Mr. ELSTON. Colonel, l ean'! Ilgree with you on t.ha t. A mall who 
gets a bad-conduct. dischnrge. If he is guilty and gets it bnd-coluluei 
d ischa rge, he , or courso, should not be in the Army. Uu t., you ('nn 
apprccin le that the man discharged to eivilin n life witb that kind or 
dis('har~e has that hiln~ing Il round his Il('ck the rest of his lif('j find he 
is entitled, whether Ill' IS guilLy or ;nno('ont, LO 11 complet£' r('vi£'w of his 
cnsc to sec whet her or not any CITor intervened flnd subslunt illi justice 
wus done in his cllse; Ilnd you probably would not get it unluss YO ll 
bad sollle sort of a bonrd of reyiew thllt had not hing to do wit h the 
oriL"in ul proceeding, to give n complete review to thc case. 

Colon e[ ,rn:N ~;u. ~ l y point. is this, si.r: The bad-conduct discharg(' 
is new i1l thc Army. The usual exit right tor the deserter or petty 
thief o r so meone who disobeyed orders, for o\"er 150 years, was tl 
dishonortl,b[c disdHtrgc. As I uncleI">LQod Lho purpose of thc bad­
conduct dis<:hflrge, wlwll it was recommended by the ' ·andcrbi lt. 
Committee, one of whose members had had occllsion t.o re,'iew til(> 
Navy system, the idea was to pl'Ovidesomething which hud something 
less of [t stigmu. l3ad ('ondu ct and dishonor are t.wo difTcrenL concep ts. 

~11' . ELSTON. I Ilin nol.. arguing tl.gllinst. it. 1 think it was It good 
idea to htl.\'c it. . 

Coloue[ WI ENt:R. ~ry poinL is, and perhaps J ha ven'l 1ll11dc it C\(,8 1', 
that in order to en('ourll~e ]'('501·1 to the disch ar~e which h Il S Ie»!; st iglll tl, 
you ought 1..0 mnkc it. 11 little easier. As it is, then' isn't any incc'ntive 
to resort. to the bad-conduct dischll.rge, becttuse it is just as difn('ult 
to gel..lhC'1n out. as wilh n. dishonorable discharge. Thill is my thought 
behind it.. 

:'fr. l~ l ,sTo N . .Lf YOll could be in Lhc position of some ~ 1 l' llI bcl's or 
Congl'css who han' had com plain ts rrom men who ~ot blld-conduct 
d ischnrgcs about thei r inability 1..0 obtain jobs in cinllife b(>('ftlt~(, of 
t heir record, yOli would understand why we fee[, a great. many of us, 
tim! there shou ld be a complete review so that no possi bl(' in justi('c 
can be done. 

Colonel W·n:N~-:lt. YOlllak(' tlway lhe ineenti,'(' to reso rt to th e bnd­
conduct dischnl·ge instead of the dishollori1.blc discharge. 

Mr. ELoTON. 1 don ' t think so if your co mmanding offi cer is ('on­
scicntious and fair and W!lnts to givc UIC kind of dischn rg<, tha l a !URn 
is entitled to. 
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Colonel WIE NER. WeB, I Olefi n you ha.ve 0. tradition of 150 years 
that lhe deserter goes out. on a dishonorable discharge. YOll nrc 
trying to chl1l\ge 8 habi t of thought and ItLlink you will do it moro 
easily if you provide nn easier way for eliminating the undesirable men. 

~ Ir . E LSTON. I can 't sec nny harm ir a rc\'iew. 
Colol1l.'l \\' lEN&n. II I.' docs have re\'iew, 
1\[1'. E LSTON. If the man is g uil t.y, the rc,-jewing COllrt is going to 

say so. If he is not guilty, they will say so. In any ('''l.'llt, t h(' ac­
cused h n.~ hod his day in court ; and every person is entiliffl to that. 

Colonel " '"nc:-/ER. He hilS hnd his dny in COUl'l, Ilnd he has had 
double 11nd possibly triple re,·icw, 

1\[1'. ELs'roN. ] am 1I0t. in favo l' of the judicial council I'c"icwing 
011 q uesl ions o f fuct; hut J do think a review board should. 

Colonol \VH~N" En . The second change that. I think would be heJpful 
in th e Elston biH woulel be that ono member of the judicilll f'ounti l 
should be l\ line officer, because nfter all in th e slt'am of t ill' Klston 
bill the bOllnl of re view and th e Judge ..-\(h-oco te Genf' rnlllll\'e preuy 
well siftcd out. the legal problems. ""hen you g<'t. t.o t.he judicial 
council, it. is a mnt.tcr of confirmat ion~\\'h j:' lh cr this li('utt'IHln t WILS 
so (li'unk that. Itt' ought to he dismissed or whrth<,r h(' was rl'nlly dis­
honest wh('n ho passed the bnd checks or sliJ!ht ly inebriated. You 
11I)\"<' a disci\)lilll\rY Mtion. 1 think it would be helpful if OIl!' of the 
men w('!"e a ine. officer. 

)ok llltoOKS. You gt't into this point: What obout combat? 
Shou ld n't one of them be a comba t. man? You have lhe Wnc's in 
th ere. 1£ you try to get represen tation, ~'OU carry il too for. 

Colol1el WIE"',:!l. :\Iy po i.n t. is this: 'Vhen you get Ul) to confirma­
lion, you hanl two problems: One is legillond one is disciplina,·y. 1 
think one of thc " cry helpful things in the present. Navy system is thilt 
when thc grncrnl court. reco"ds go to the Secreto ry of the Xnvy, ho 
has th(> n<inmtngc of t.wo rcviews. One is by the J udge Ach'ocale 
General of the Navy (or legal feat.ures; and one is by the Chief of the 
Bureau of Personnel, for disciplinary features. 

I think that. would be particularly helphtl when you consider what 
haPP<'lled to officer cases in this country in World \rnr II. One of 
the charg(·s made b(>fore the committee 2 years ngo was thllt t.hem 
wos a disparit.y in the tl·CIlt.mcnt of officers ru](l enlisted men. [ 
think from Ill~' OWII e:"1lericn('e, that that. charge had eonsidC'rablc 
fOUJlfl'ation. It. was just. too hard to try an officer. Knowing how 
you did get. them tried, and we wen t to the Boord of Review, ond wo 
went through tho Judge Ach'ocatc General, and then .Wen t to Vl e 
White ]fouse, why, he had a very good chance of getllllg ofT. I~or 
the most. pnrt, there was never anyone who exercised or who pres<'Jltcd 
t.he disciplinary point of view. 

I th ink it would be helpful if that were done. 
Now, re\'erting to the present bill, there i.s a pl"Ovision about juris­

diction over the inactive Reserves in art.icle-- ­
~ I .. . BROOKS. Bo(OI'(' we get to that , I want t.o ask one question for 

t.he record . In the event n bill of this eharnetE'r is puss/.·d , what will 
happen, if anything, to the special board which we oppointed to 
review dishonorable discharges? 

r.. lr. SMART. You mcan administrative discharges also? 
:\lr. BROOKS. Yes. 
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Colonel "·n:NEn. Just ono second. I have It rdefence here. 
Under new Itrtic:lc 76, page 63, uod er that, provision, the bonnl couldn 't 
pass on !lny discharge. 

~II·. BnooKS. Cease to exist, wouldn't it, in effect? 
Colonel "~U:N}~ R. Y ('s, except for the older cases. 
1\lr. BnooKs. Now, whaL would you think of puUing in n proviso 

there that. would say, i.n lime of W11I", for instance, the BOllrd might 
S('rvc to rc,' i('w dishonorable discharges? 

Colont'l " "' IENER. ,,"'c l1 , of course, it \\'ould he a cUfiol1!';lr inconsist­
ent. provision. You have in there that the (lction shall be' binding 
upon nil ('ourl"'. You fi rc running into 11 l'clllly difficult const itut ioll ll i 
question or ha.beas COrpus, as to how far this draft article 46 , Ilnd its 
counlE' l'pnrL, {u-ti('\c 50-11 of t he Elston bill, C!ln even bring the Fcdc rlll 
cou rts hack to whal. wns the tl'flditional scope of hahl'ns corpus; 1 say 
it is ineon:;istl'nt because on the Olll' hand you sny, in terms, 1Ilitt the 
courts shall not rO\'iew court mnrtioJ cases; but you set up a Doard to 
do the same thing, 

:\[1', BnooKs, \r(>l\ , l cun sec, for instance, in timl' of war wlll"[,(' thero 
is a l'('nson (01' sprcin l action in rcfcrenco to dishonorable dischnrges; 
WhNCIl.r., in time of pe!l c~, you don't have a ptlrallel situation, it serms 
to Ill!:', Tn time of Will', you take your men in hun'jedl), and cvcry­
thing mo\'es l'npi<Uy, A mnn slips lip Il. nd he is given a di~honol'abl6 
disehar'gl', HI.' if! g'on(' nnd forgott(,ll n.bollt. 1n !imt' of pellet', holl'­
('vcr, thOi;C things nre mol'l' Illl'tho<iit'ni; and th(' soldier 01' the r.nilor 
or the ail'lnon is prepll. l'rd to go into sen-icc; Il.nd by fnl' t hl' majori ty 
of thrill mak{' it 11 ('ar('rl' and expect to remain in s('rvicr, and lIwy !lro 
bett('1' \'l'l'S{'d on thr vioilltions. 

Colorwl \\"I ENER. \\"1'11 , it seems to me that you hu\'e so many safc­
gUllrds hl'r(', you havc thc Board of Rcview, you IlfIv{' til<' Judiei,,1 
Council, you ha'-e 11 pctition for nrw tr'ial. T would think, my!lrlf. 
that you would Wil.llt to Revicw Board only for adminiSlmlivr dis­
dHt rges that didn't go throu~h t he S\"StCffi, 

:\11'. BnooKs, You think it should be retained for admini>ltrnth'c 
dir.('harg('s? 

Colol11'1 " "IENEU, Ycs, bcclluse t.here there is a real possihilit.y of 
injustief'. 

:\11'. BROOKS, Do wc I\('('d any (,Iumge in this bill to eoYe" that? 
Colonel'VIENl:U. I don 't think you need Ilny change to {'o ve r 

that, 
There is 1\ point in nrticle 2 (3) of this hill , on page 4, jurisdiction 

over Reserve per'So rmel wbo arc \'olunlnriiy on inactive dULy trllining 
allLhor'ized by written orders, "cll , in Uw first plnce, from the Army 
point of vinw, that is rather unclear because normally inllcli"e duty 
t.mining do£'sn't, cont.nin written orders. But 1 think thel'e is Il mOl'O 
serious and more fundamental objection to it, 1 don ' t. think it is 
necesslll'y ; ilnd 1 don 't think it is vcry practicable , 

If you hnvo Il Resl' rvo officer on inactive duty- of course, if he is 
on activ!' duty, he is like n regular offtcer for all disciplinary PUl'POseS­
if you hav£, him on inactive duty , Ilnd he eonunits something which 
wou ld bl' a civil otTl'tlse , such as larceny of Governml'ntl;ll'operty, yOIl 
can delll with him much more expeditiously and easily III tht:' appro­
priate civil tl'ibunll.1. On the other hand , if he commits n mi litary 
offense, or shows he is a pretty worthless fellow und had better get 
out of tho Resen "e, then I think you do better to bon I'd him, revoko 
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his commission after haxing appeared beron:! a board, instead of start.­
ing th t· somewhat CllmhcrsoJll(> machinery going. 

As to retired officers, 1 would certainly retain the jurisdiction o,'er 
them. ] think it may be of interest. to the commit.tee to ..eca ll that. 
in HUG W'oodrow Wilson vetoed lhe Army appropriation bill because 
the Anicl rs of \\"al' which were attnchf'd didn'., provide for c.()urt.­
marlinl jurisdiction over retired officers. 1 t hink it might. be well for 
the committee to plug up that. liLtJe loophole which tile lI urtzbcrg 
case Icft., which was based entirely on slatutory considerations and, 
in ('ff(,(,t, made nn honorable discharge a purdon for undetected crime. 

He was a naval chief charged with m.istreating Amcri('nn fellow 
prisoncr~ in the Philippines. His term of enlistment expired in i\ 1arch 
'46 ; he was ~iven on honorabl e discharge; reenlisted the next day. and 
thereafter Ius offenses came' to light. The cou rts held there wus no 
jurisd iction to try him after his reenlistment. So, in effect, they gave 
the honorable disc hal'ge whicb was issued by n 2~ striper at t he Brook­
lyn Nn.vy Yard , who , of COUI'S!', couldn't know wha.t liw·tzbel'l? hnd 
don e in tllc Philippin e'S, in effect, ns a pardon. 'fhe comts speciil citlly 
said t here wns no consti \'utional qucst ion. 1 think that. ought. to 
be buttoned t ip . 

Therc was one other poin\' 1 wanted to make, and then 1 am open 
to any questions you gentlemen may ha\'c. It was suggested by ~rl'. 
Ri \'el'S yeste rda v. 

Just. let's sit back and consider wbat one 01 tho fighting problems 
is on this bill: We mqke n mlln u multistlll'red comnulildcr, Hc is 
gt'llera lly trained at public expellse; he is sent. to scrvice schools at 
public ('xpense; and we givc him 0 command or severa l mill ion!'! of men; 
And he gives the signal to go; and as a result of tha t signal, thou!'!nnds 
of men lose their lives and thous.ands more nrc ma imed 01' blinded; 
on(] we don't object lo that becnusc tha t is one of lhe harsh rea.lilies 
of war. 

Yet, when it. is proposed that that same generol, with those incal· 
culable powers of life and death over his fellow citizens, be pf'rmitted 
to appoint a court (or the trial of it soldier who has slolen n \I'fltch, oh, 
no, we can't hi\ve thot; we have to have a poncl. Doesn't make sensc; 
does it? 

1\11'. BnooKs. Tho twas Llw point J hnd in mind yesterduy, that somc 
of the proper ordcrs of the command can be milch more harsh ond nlueh 
mOI'e unfail' than the re;::.ults of n court mlll·till!. 

Colonel W IENEU. Certainly; and 1Si\y, if you trust him t.o conunand, 
if you trust him wil..h only the lives and destinies of these millions of 
citizens undel' his command, tbnt Il.ctually with the fuLure of t he ('o un· 
try, beCi\lIs(' if he fllils, things ol'e go ing t.o be rough, yOu clln cel'tnil1 ly 
lrust him wi th the fl ppoi ntm enL of a COUl't. 

1\[1'. B UOOKS. Don 't you think this, fllso, Cololl!'l? 'I'hot tho 
averflgo COlllllli\lId£'l' wlio has the best interest...;; of the scrvicc in mind, 
a.nd certainly the best interests of his command, knows thnt. by 
obtaining justiec n;::. 0 l'f'sult of these courts Jnurtial, it is one Wily to 
increas(' the llIol'nlc of his cOllllllolld and provide grenter effi<"icllcy? 

Colonel WIt: NE IL Therc is no question about it, :\Ir. Chlli.l'lnan, at 
all. 

MI'. BnooKs. Al'e there any (llIe;;t iolls, gentlemen? 
Colonel \\'n;NER. :\11'. deCra ffclll'ied had one question on brend and 

water. 
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11r. DEGRAFFENRIED. Yes; I did. I would like for you to discuss 
that. 

Colonel WI ENER. Of course, 5 days bread and waler when you 
think of tl citize n ill Lhe firllled forces, is preLLy hnrsh. But look a t 
the problem you ill'C up ngninsL so metimes. You hn vo someone in 
Lhe gunrd house or in the brig, Itlld he is duly cOtlviclcd. Ris C.llSC 
has been reviewed find fly-specked; and t here is no question he is 
r,0ing to be in tha t guard house for quite a spell. Then he just decides, 
'1 have bad enough of th is;" uud he gets an ordf'l', and he says, 

"No." 
They say, "You can be 1I'icd." 
li e says, " I have already been tried." 
They saY,"You can be 5('nt to the guard house." 
He says, " [ alII already in the gUR rd house." 
li e utterly refuses to cooperate to tho extent that. be won 't leave 

his cell to go to the latrine. What. fire you going to do wit.h a man 
like t.hat? Tha t is not, an imagirulry case. Whn t nrc you going to do 
with a man like that? 

Now, one solu tion wou ld be to look the OtlHH· way and turn the 
provost sergeilnt loose on him to beut the "b'jcsus" ouL of him. Tha t 
is not a very civilized way of ha ndling it. 

Those Ilre actuill problems. Five dnys bread a nd watcr may make 
a citizen of him again. 

:\Lr. B ROOKS. :\Lr. Smal·t? 
:\ Ir. S:\IART. On that. very point, 1 woulcl like to point out that 

Colonel Wiener is referring to the punishment of somcone who is in 
confinement. That is a dilTerent, proposition tha n the punishment 
for d isci plinary infract ions, fo r a disciplinary infraction that a man 
hus commi\..ted not after but, beroft' he bas becn sen tcnccd un d confined 
by II. courts-mar Lial. I um no \.. saying tbat bread unr! watc!" is a bad 
punishment; but I do say, 1 don't see the re1cH'nncy of til{' statemen t. 

Sccondly, I would like \..0 advise t.be commi ttee tbat Colonel Wiener 
was the aLtorney for the Government in the CMe of Wade v. llunftr 
on n. (juestion of jeopardy. At t hat time, I understlllld he was in the 
Solicitor G('nernJ 's Offic(', and represented the warden, ~Ir. Hun ter, 
in that case, which is still pending. Coloncl Wien('1" is no lon~cr 
assoeiated .....ith the casCj a.nd I know he fecls he will be self-sel"v lIlg 
if h(' \·olunteered nny informnt ion on it; but I think his \'i('w:l on this 
j('opn.rdy qucstion, which is rllther ncute here, would be helpful to 
the ('onfrnittee. That pCI·lains to articlc 44 of the bil\. 

i\ ! r. BnooKs . '''ould you C(tI·C to make a statement on thil l., Coloncl? 
Coloncl Wn:NER. Yes, sir. Article 44; 
No person shall, without his COllorellt. he tried n. second tim(' for the I:lllille offense; 

but 110 proc(.'cding in which 1111 aecuij('d hali been found guilty b~' u court martial 
upon all.\' charge of specification 8hall be hpld to be a Irial in the !;GUS(! of this 
arlicle until the finding of guilty has become final review nflcr TC\·iew of the case 
has been fully complct-cd. 

The difference bctween that cone('pt of jeopill·dy and the fifth 
amcndment is this: The Articl(' of War sa\'s, no p(,l"son shall be tried 
th(' second ti me ( 01" th(' same offells('; Ilnd that, tanguag('s goes back to 
1806. Th(' lilnguage of the fifth nmcndm('ut, is; 

• • • nor shall any person be subject fo r the !;ftme offence t() be twice put 
in jeopardy of life or limb. 

B.j:!I)(J-<49-Xo. 31--" 
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Then the question is, when docs jeopardy allnch? There Rrc a lot 
of decisions, fairly mcchnllcial , jeopardy attaches whell the jury is 
sworn ; jeopardy attaches whell tho first witness is called; jeopardy 
nltnchcd when testimony is gi \'cn. But su ppose t here is fl mistrial 
because of disagreement of t.he jury; and you 11Ilvc hud the jury 
8worn; you have had witnesses called; find you have hnd test imony 
given; and everybody ng."ccs yOll enn try him ngllin. 

Going back to tile older cases, tho old decisions in the Federa l cases, 
WI"itlcn by judges who wCJ'e mon' nearly contempol'aneous with the 
Constitu tion than nny of us, they said: 

Jeopardy in the lifth amendment means conviction or acquiUal; 

and this is from :-' 11'. Justice Washington, in tbe case of Um'ted States \". 
lIa.,kcU, Federlll Cnse No. 15321: 

We are clearly of thr opinion that the jeopardy spoken of in this acticle 

ThnL is t lte fiftli ameudmcnt­
• • • can be interprcu>d to mean nothing shon of the a(:<]uittal or con ­
viction of the prisoner and the judKrnen~ of the court thercupon. Thi~ WruJ the 
meaning affi)(ed to the c)(pr('~~ion by the common law. The moment it is ad­
mitted thaL in ca.ses of l1ee('!\IIi~y the court is authorizerl to di~('harge the jury,
the whole argument for apl)lying this article of the Con~titlllion to a di~charge 
of the jury hefore COIl\'iction and judgment is abandoned because the i"'xccption 
of n('ce,,"~ity is not to be fOlllld in any part of the (;()n~tituliollj ll.nd I should 
consider this court fl3 stepl)ing. beyond it.~ duty in interpolating it into that 
iustrumcnt if the article of t IC Con~titutioll is applicable to :l eflllC of this kind. 

We admit the e,\;ceptioll , but WI' do it because that article doe.~ IIOt apply to a 
jeollardy ~hort of cOlldction. 

Tha t princi ple bas becn lost sigbt, of in nil the mcci.Jnllical COI'PUS 
Juris decisions; nnd so 1 fee l that article 44, us it, now stuuds, i.s a 
con ed statement of jeoptll"cly; and, fiS fl. matter of fa ct, is closer to 
the origin ul interpretation of the ftfth nmendm ent. than n good muny 
cuses in the ei\" il eOUl"ts. 

1\ 11". S:\IART. T hcn you take the positiou, Colonel, wlt ich is contrary 
to tbat flnnou liced by most of the witnesses, t li at once lhe court. is 
sworn , tha.t jeopardy thell l1lt~lches? 

Colonel WI ENER. Well, that. just isn't so, because, take a trial 
101" murdel" in finy Uni ted Stutes district. court: T lt e jury d isagrees. 
Well, now, if that I"u le of jeopardy attnches were correct, the man 
couldn 't be tried ugain; a.nd, of course, he can. 

:\Ir. ELSTO N. Isn't the ru le this, Colonel: Tha t there must be some­
th ing beyond merely tbe impaneling and swearing of the jury? The 
jury must be discharged for some reason other tbun tln net of the 
acc used. Where th ere is 0. mistrinl, the jury hus disagreed; it. is 
obvious he should be t ried aguill; jeopardy didu' t n.\.lach. BuL sup­
pose you had a case where the jury was impull eled tlnd swom; pro­
ceeded with the case; got up to the place wliere they wcre ready to 
submit tbe case to the l·ury ; lhe prosecution fell, " Well, if 1 had a 
litlle more time, I coul( mnke a bet.ter case; 1 could get more wit­
nesses"; nnd asks the court to dismiss the jury ; nnd then they proceed 
later on to impa nel another jury nnd try the case. Don't you think 
t.hat mon should be considered to be in jeopardy? 

Colonel WIE N ER. Yes. You can't. do it as a mutter of co nvenit'nce, 
but look at t he sort of cast's wht're the discharge of lhe ju ry has been 
ht'ld not. to bar a st'cond lria l; where il appears in the course of 8.. t rilll 
that. t he juror is tl.cqunintcd with the defendan t; o r bectluse ouc of the 
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p etit jurors was a member of the grand jury that. returned the in­
dictment; unci where the appearance of prejudicial articles in the 
publjc press was thought. to make a fail' trial impossible; or where the 
trial judge was of the opinion that his own renllU"ks had been preju­
dicial; or where n jUl'Ol' appeared to be insane after the (,:o mmcncemenl. 
of the trin); o r where the first. jury was discbarged beCflUSl' the de­
fendant was not l'cllrraigncd after the oycrrulillg of his demurrer to 
the indictment. 

In nil of t hose ('115CS, the)" have held he can be tried again. 
). [ 1'. ELSTON. You will flllt! n lot of those fire rC'gulnted by statute. 

For exa mpl e, if nn Il('cllscd person becomes insane during the trial, 
the sta tut e provides that. proccl'dings may bC' tnken to determine his 
then presC'llt mental stnte. 

An d most of the otht'r mnttl'rs to which you re fer can be considered 
on t'ITOI', after th e efl se hns been tried, nnd bt' nppenled to n higher 
cou rt. 

~Ir. BnOOK!;. Of course, you ha\'C' the case, 100, where some of the 
jurors in so me jurisditlions InkC' sick, Ilnd you hnve to make nrTIlI1~t'­
ments for lI11otill' l" trial; or n case where, after n vcrditt is I'cndc.l'ed, 
you find lnmpcl'i ng- wil h the jury. 

~Ir. D'E;Gn\ t'n:NRJED. You find cuses where lhe aUcgnt ion of the 
indictment is aL Ylu·illnc('. The proof might b(' at. varin nc(' from the 
nll('gll.tions of the indictml'nl. For example, o\\'nersbip might be laid 
in U p('I-son und wh(,11 proof was introduced, OWJlCl'ship might bo in 
another person; and ('ven though the defendant had put in a lll('a of 
not guilty, nnd a witnl'SS for thl' State hnd bl'l'n on the stan( , t hey 
hllsl' held in thoS(' CI\S('S, the ind ictment ("R II be corr('cted by placing 
the ownersh.ip in UI(' proper pIIlCP, and dC£('ndant CRn be tril'd O\'pr 
again b('call<:.e Itt' hl1dn'l bven placed in jeopardy of tllil.t })i\l·t icu lar 
ownt'rship chnrg<'. 

Colonel WIEN£R. TIl(' real difficllity here which came up in one 
cnse I wns ilrguing L briefed il rather extensiHly and the cou rL went 
off on 11IIoI her tnck -is this: Suppose nn Ilccused is cOIwieted in a 
civil cour t. and he nppeals. The conviction is reinvcstigaled; he is 
trip<i again. 11 (' says, "You arc trying me twice; you are placing me 
in jeopllI·dy." The nnswer is always, " Well , you took the aFpeal nnd, 
thcrdol"(" you ca n't, complain jf you were successfu l all( they tr·y 
you again ." 

But in the military se n'iee, under old nrticle 50X in the 1920 
_-\rtieles, and continued in artieic 50, the appeill is automatic. Docs 
thnt menn that he is twice in jeopardy 011 1\ rehearing? 1 don ' t think 
it should nlCllll thn,ti bllt the Trono case, in 199 United States, is 
going: to tuk(' 1'1. lot of talkillg to get around. 

~Ir. BIIOOKS. What. would you think of hmguuge which would say 
sOIll()thing like this: No \)erson shall be twice plo.ccd in jeopardy? 

Colonel WIENER. Wei J tben, you am goi.ng to have an awful lot 
of litigation . 

J-Ir-. B nOOKs. You go back to the decision there. 
Cololl('l WI ENEU. Of what is jeo pardy. 1 would leave the langunge 

as it is u.nd concelll rate on getting back to 1 11'. Justice Washington 's 
views on what jeopardy in the fifth amendment means. 

~Ir. DEGHAt'FENIU ED. The language in broad terms and leave it to 
the COUfL to construe. 

Colonel WIENEU. Use the language in the Articles of War since 
1806. 
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)'1,". DEGR;\FFENIUED. For c:'\amplc, one court might hold in a 
rape CRSC, wher'u force hod to be' !lrovcd, and the State wus ullable to 
)ro\"o force, tluH the mllll might. 1\ler be indicted under I'il.rnai know­!edge of a girlund(ll" 16, where no force had to be used, illld tried over 

ngnin, where he migh t have been acquitted und el' 111 (' mpc chl\['ge. 
Everything except force was identical, ilnd yet the court, held ho Lad 
not been in jeopnl'dy. 

ColOl\('! WIENER. J think the notion here is sound. I think the 
article us it stands is sMisfactol'Y; but there arc problem'> thorl'. 

),11'. SlIART. I had just one more question. J would like for the 
committee to ha,\"c the benefit of Colonel Wiener's vicw 011 the proposi­
tion of IHwing JAG corps, which hns been so u.xtensively discussed by 
pl'evious witnesscs; whllt. he thinks about it. 

.:\ [r. BllOORS. 1 wi..h you would remember this, if you will, and 
let us have your views 011 wheOH'r or not we should luwe some stat.e­
ment or some referenco to the comity of thc lise of tho Federal ei"il 
courts. 

Colonel WIENErt. You mcan like tlrtic\o of war 741 
l'dr. SMArt'f. T hat is it. 
Colonel " riencr. I don 't l'etil-11 whctiH'r there is sll('h a !>rovision, 

hut I think it would h£' dcsirablc to have tl provision si mi itr, if not 
identical, with article of Will" 74, as to who has pl'c('eden('e; and, of 
coursc, the basis of that, for [h£' informtl.tion of the memb£'l"S of tbe 
commillcc, is, basically, that in time of pcace, the civil courts ha.ve 0[' 

can exercise prior jurisdiction, if they want to, and not in timc of war. 
~ow. IlS to thc corps, a lot depends on whnt, we Illean by II. corps. 

If we mean by a specialized brantil of an tlrmcd sel'vic£', sucb ns the 
Jud e .\dvocn.lc General's corps, or the ~red ieal Corps of the Army 
and Tn.vy, I think it must be conceded thtlt it is dcsimblc. to have such 
a sepanlte corps. 

At the samo Lime, I am bound to SllY that the Nll-vy, which, until 
reccntly, hns hnd no spctitlliza tion at tlil-thcy wou ld trllin an officel­
to becolll(' Judge Ach'octlte Geneml by sending him to SCil. in command 
of ft· battlesbip-did produce in Admiral Kolklopp an extraordinarily 
abl(' Judge Advocate GCllerlll; and without milking personal com­
pllI"isons, which would be invidious, ] will say. 1 do not know his 
slI])cl'ior. 

He was a submariner originnlly. lie commanded the submnrincs 
in the Ptl cifie Fleet. .xow, he lul.s been a Judge AdvOCnle Gencml. 

The Ail' Force now has a Judge Ad\'octlte Gell(.'l'ill. They suy tliat 
t.he first part of the Els ton bill applies to thclll, wld{'1l is ptrhltpS not 
too denr; but they say the stcone! part doesn't.. Just how thty reach 
tho.t. I don 't know_ Of eOUl'St, thc Air Force hus alwnys had Il complex 
about tl unittlry orgaTli)';tltion. They tl·ied chu'ing the war to do awn." 
with the signa l insignia, nn ordnance insignin, tlnd so forth ; so when you 
wcnt U]) find saw someOl!f' in 1IH' pmpcller and wing, you didn't k'TIOw 
whether he was a communielltions mnll, orcinanct' c:q>crt, or statistical 
officer. 

They lire opcmting und('r n sct of artitles which I}rcsupposes a 
!;Cpanlte Judge Ad\-o(;ute Ocn(.'I'I1I's corps. 1 don't sec how they can 
g('t nway from a Judge Advo('atc General's coq)s. J think it is rather 
silly to say, when they' get into the slnle bluc uniforms, if the fellow 
wcn l"s JA insigniu, solllehow he wouldn't be nn Air Force officcr. 
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1n the KtlYY, they now ha'"c n CO'1>S of officers {ol-\{'gai duties only. 
] think that is probably n. step forward. 

Now, the question is, how independent. should this corps be? When 
] W{,Tlt. down to Trinidad , j ust before 1 went down in April of 1941, I 
went to say good-by to Gencral Gullian, who WilS then tbe Judge 
Advocate Gl'llcl'nl. The commanding gcnc1'tll ror' whom "I was going 
to work was 11 ~Iilit(ll'y .Acndcmy classmate of his, (lnd V('I'Y close 
persolllll friend. I went. in to pay my respects nnd say good-by. 
1 saiel , "General, I don'!. think I han~ to ask you what I should do as a 
judge 8(h'ocate. I think r know thaL" ] tumed out to be optimistic; 
bUllhcn youth is always optimistic. 

I said, uGe:llcl'nl, 1 would like to ha\-(' you advise me on whaLl should 
not do." 

And he said, "Always n'membN this: Your loyalty runs to your 
commanding general and not to me," 

"It seems to me that is prf'lty fu ndamental in any kind of military 
organization. lL is one thing to provide s<'pn ra t.e clulTIncl s for teeh­
nien] communicntions; lind tl1M is hel pful. It is 1\ very good thing to 
put into the law what article 47 of the Elston biJl puts in, thnt the 
Judge nd\'ocate shall hnxc direct, access to his ('ommnnding ~cn(,l'aI. 
f111hougb 1 think it i~ n sad cOlllmelltfll'Y on th" resourc(·fUlncss of 
pl'evlous Judge Advo('ll tes Gell<'raithll t they couldn 't get. t hat privilege 
(or their offices by r<'gulatioll or by exhortation. 

But it is quite anothel' thing to say thal you arc going to ha\'c a 
sepa l'ute group of untouchables, with a separate com mand control. 
Now, trlle, a lawyer is a professional man. O( course, a lawyer's 
independent judgment is the only thing thllt is worth anything. But 
isn't thll.t t rue of doctors? And yeL, 110 ol1e has C'H I' sugg£>sted that,. 
th<.' surgeon of the commond be indC'pcndent of the commnuding 
genel'nl. 

Let's tllrn to ei\·ilinll liIl'. The gcncl'tll COllnsel of 10 corporation, of 
1\ larg(" coq)ornt ion, the genC'l'IIl ('otlllS('1 of a Government d(>porlment, 
thC' Attorney General, th(> ehiC'f of each of thoS(' illwyel'S wonts that 
lawyer's illdepf'ndent judgment; but 1 have never hMrd it SfIid that 
the integrity of any . \ttol1ley O(>nerni WfiS impugned beefl..use hc WIts 

subject to remo\'al bv the Prcsid(>llt when th£> PI'C'sidcnt didn't care 
fol' his sen,ices finy 10ngC'r, It secms to me t1l1l.t is a most useful 
analogy. 

Now, cfficienc\' ['eports-I nc\'el' had allY trouble with my efficiency 
reports, whethel' I said yes to the old man or no, T dischnl'~cd my 
rcsponsibility when 1 guve him Illy opinion and my recommendation. 
TIc d ischarged his when h" Look it 01' turned it down. So IhM, while 
it is desil'uble to have Il se[)arnLc eO"Es, in the sC lise of a se pol'ate corps 
of specilliists, ~ f edicnl Corps, Civil Engineers Corps in the Noxy, 
Chaplains' Corps, Signnl Corps, Transporltl.tion Corps, they nrc silli 

j)flrt o( 1\ team; and, ns J Slly, it haSlle\T(-'l' be(>l1 suggested thnt if you 
In,'e a. good Attorney Oencrni, .\'ou had to mllke him independcnt of 
the PI'C'sident. 

Now, IlS for SCpnl'l1.te promotion lists, it is ft curious thing t1mt lhe 
sepnl'8t(" promotion list of the Jud~e Ad\Toeate General's Depnl'tment 
of th o Al1ny used to be a. "el''y fighting subject. \\11Y ? BC('l\llSe in 
thc Anny, until \,(>I-Y I'ecently, all promotion was b~' s('n ili ty, ]( the 
fellow ahead of ~'ou died or retired, then you got promoted ; il.. didn't 
make ony differen ce whot your merits or dements wCI'e. You got 
promotcd when he died, 
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The medicos, including the horse doctors, got pl"Omoled on length 
of sen'ice. T here .....as Il cons.iderable basis for saying, "\\11." doesn't 
the Army promote its lawyers tlS fast as it does its horse doctors?" 

Time weill. on. ). fol'c promotion by length of sen'icc was intro­
d uced throuf?;h the 1940 net.; find finally in 194.7, after the Elston bill 
passed the I1 ouse, the Officer Personnel Act come in, and after that, 
aU Jl l'Omolion in all branches WIl.S by selection. 

When t1lOse provisions of the Elston bill became Inw after the 
Officer Personnel Act of 1947, with a separate list, which WDS Ul8.t 
grcnt emotional goa l toward which aU judge advocates were striving, 
jl. doesn't give ony judge advocate officer any faster promotion than 
he would hove had when the bill went into effect. 

Another thi ng the Elston bill does, curiously enough, is this: As Il. 
resul t of tho prov ision of the Officer Personnel Act of H14 7, the Secrc­
ta.ry of tho Army call go outside the regular servico if he deems it 
necessll. ry or desirablo to geL a chief of a branch of Il.ny dl'pal'tment of 
the Ar my. D uring the Will', as ;YOli gentlemen doubtless l'een ll , that 
was aClun lly done through jUggIlllg of positions, and so forth, in tho 
case of the Finunce DopllrtmenL The F isenl D irector during the 
Will' WfiS n Rcsel'vc officer. Th e Chief of Finance sold wftr bonds. 

The lllst fou r s('ctions of tile E lston bill, passed after the Officer 
Persollnel Act. wenl in to effect, makes the Judge Advocate General's 
corps of the Armv tho only branch of the .Army where the SecretillY 
of War and tho President aren't. free, if necessll.ry, to go outside tho 
Regular ranks to find a branch cllieJ. 

~Ir, BnooKs, Arc thero any fur th er questions? 
Mr. SMART. No, 
111'. EI.sTON. No. 
~ I r, BROOKS. If tb ore arc no fu rther questions, Colon(>i, wo rCll.lly 

thank you VNy kindly for aU of Ule hel p yOll have givNI the com­
mittee, 1 think YOli have shoWJl a keen insight in to the whole prob­
lem. We appr('culle it very much. 

ColOllel WI£"~~R, Tha.nk you, sir. 
:\11', B ROOKS, We havo this morning Congressman Denton, of 

Indiana, who wants to testify regarding certuin feat.ures of the bill . 
Congressman, W(> Il]'(' very happy to have you here this mOl'J]ing, and 

glnd to have your stll.tement. 

STATEMENT OF HON. WINFIELD K, D"ENTON, MEMBER OF 
CONGRESS FROM THE EIGHTH DISTRICT OF INDIANA 

M r, DEN1'ON. ), Iy )lame i!; Congressman Denton, from the Eighth 
D istrict. of l ndiilllll, I am appenring in behalf, as you StlLt (>, of ('(' rUtin 
provisions whi('h T wo uld like to seo !Hlded to tbis H. R. 2498, 

Now, \wlefly, whnt I Wfilll is tbis: I wallt to see the Air' Cor'ps 
J udge Acivo('at<"s offi('(' made a separate corps, M this committ('l~ 
knows, wh('1l they umended the Articles of \ffil', th(>y mad(> the Judge 
Advoente of the Army n. s(>pnrate corps. Then when you sot up lhe 
Air ,Judge Advoel\l(>'s office, 111..<;;;;llmed~fill(1 most ('veryouc dl>(> did~ 
that it wou ld a lso bo fl SOpnl'llte corps in the Ai ]'COI'PSi but, apparently. 
from the way they have construed this matter, it. is not op(>fflting (IS 

a sepa rate corps. 
l lll ight say that I WMI a Judge Advocate in the last. war: and 1 was 

ussigned to til() Ail' COl'ps. A great many Reserve Ail' Corps officers 
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nn' very dist.urbed nbout lllis rcat.u rc; flnd it. is \VOl'king out especinlly 
bad for 1\ number of reasons. 

In the first plnce, the Judge A,koca.tc in the Army is 11 separate> 
COl'ps.:\ow, thnt makes it ('asy for them to get law),<'l's. The inw."('rs 
can go into 11 branch where they orc sure that their trnining and tJl(~ir 
abilit.y wiJl be llS{,(\ in accordanc!' with what they have been tl"flin('d 
to do, and lIH'Y go into the Army Judge Advocate's office. On the 
olher hund, in tbe Air Corps, wh('11 n. man goes into the Judge 
AdvoCiUC'S office ill the Air Cores, he is subject. to being nssigll('d to 
any other duly wilhil) the Ail' Force. It is cSJlctial1y Rcute iJ1 tho 
Air Foree. 

I think I can saY tbis beeaus(' 1 was a I'ntcd offic('1' in World War l. 
There is some feeling in tbe Air Force between flying officers and 
nonflying om('('rs. The flying officers Lose ('ertnin pl·erogati\,('S; 
th('v have to command installations, and all offi('er in comma nd of 
fUlything must be (l flying officcr.l\ow, that put" a non flying o(fi("cr 
in somewhat of an inferior stat.us; Ilnd tl lIlan doesn't like to So inlo tho 
Judge Ad VO(,ll l("s office of the Army and being in what J might Sll)' is 
nn inferior stllLus. 

Now, the s('cond point I wont lQ make about it is, if fin y mfln 
ought to be fr('e Lo gIve an unbiased opinion, it ought to be fI Io.wyer. 
J sflY this from expericnce L IUll"o had myself, os lOll/! as a judge 
odvocote has to rely on his commanding offiecr (or his efficiency 
fating, for his promotion, and !l number of other things, if he is under 
that commlllld lind not a sepantte COI'PS, he is not fl·ee to give his 
opinion as he should do. B e is both a judge and tln advocate. That 
is one man and Ihnt is onc branch of the service that.l think ccrlninly 
should be frec. 

Now, a 111il"(1 point I want to make is this: This, just from what I 
have heard of it, is a very good code, in the chongcs that were made. 
You can writc the finest law in the world, und if it is poorly adminis· 
tereel, it is a bad low ; and you can write a bad law, and if it is adminis· 
tered well, it is it preLLy fnir Ifl.\\'. 

Now, the adminislnnion of the militnry justice is up to the judge 
advocate. Vle know in the last war, there wel"e n gl"l'uL many abuses, 
injustices committed; and J lhink in this cuse, if you wl\nt. Lo hov€' 
military juslice administered effcctively and efficiently, you must 
have the judge advoca.te a free agent to gi,"e advice just as any otlH'r 
!I\wyer would. 1 imagine you men urc most alllo\\r~·ers, and you know, 
ns lawyers, wc must be free to give our own oplllion. A lawyer is 
trnined, bns specinl knowledge of the law in long years of tmining; 
be is fnmiliar with administration of justice. fie knows there nl·e 
certain rult's of procedure and ccrtain pmctices thaL lu\\'e to be followed 
and he must. be frce, if we nre going to havc the right kind of justice 
tbat wc wnnl, to give that ad"iee ns he should givc it. 

Xow, 1 think if we ha\'e il separate judge ad,"o(·otc (or thc Army, 
we c('rtainly ought to han> a s('parnt(' judge acivoCfltC' for the .AirCOI·ps. 

.Mr. BROOK". Don't you think all three sCI·"iccs ought. to ha.\·c it? 
i>.lr. D ENTON. J think they 5hould. ) know vcry little about the 

Navy, so T nm not ttllking a.bout it. I do know nbout the Al·my and 
the Ail· Corps. I think it should bC' a scpamte sel,\·ie('. We know the 
doctors nrc a separate corps; we kllOw tbe chaplains Ol·C 11. sepa rat e 
corps. I think Ihe Inspector General of the Army operates ns a 
separate corps. 
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If anything be dOlle, whnt r rcconunend would be that Q !lew sl'etion 
be added to this bill which would provide that the pro\-isions of title 
11 of the nct of June 24,1948, that was Public Law 759, shall be con­
strued as within the law9 made applicable to the Dcpartm(, ll t o f the 
Army by section 2 of the act of June 25, 1945. Tha t is, you wou ld 
hl)\'(' n new section. You don't need that (or t he Army, because you 
already have it. for th em. Personally, J would think the sa me> rule 
would ap/>Iy to the Navy, although J don't. know much a bout. Ihe 

Tnvy tlll( 1 couldn't speak about, it. 
I know n number of men who served as judge ad"ocatl'.8 in t he:- Ai .. 

Corps in the insl war who IHe very anxious to sec \VhaL 1 think is an 
improvement made lo the militnry justice procedure. 

~ lr . 13nOOKS. Congressman, do you t llink it. would be better to 
han' thr<'c corps than to have unification? 

~IJ'. DENTO N. YOLI mea n unificat ion of all of them'? 
~ Ir . BnooKs. Yes. 
1\lr. O.;N TON. 'V<,II, [ am not prepared to ffive an opinion on thn!, 

becHusc .I don't, know, Of course, 1 (11\'01' unihcat ion us far as you efUi 
go, us fill" ns you eU Il huve it; but. T ccrtainly think tlill.! the Air' Jud B'c 
Advocate should be n sepnmt(' corps, just. the sllmc as the Army IS. 
I would like to se(' unification all the way down the linc, of ('Durst'. 

;\ 11". B nooKs. ~ I r, 111ston? 
r>.h'.ELSTON. No (lUCSliollS, 
;\ 11'. BnooKs. ~ II" . Hnl'dy. 
;\ [1'. H AR DY. r hfl.\'e nothing. 
;\ 11'. BnooKs. ;\[1'. dcGmffenried? 
;\11'. DEGR.H ' .'£N Ttllm. Nothino-. 
~lr. BnooKs, We Cl'J'tainiv thank you "cry much for your fine 

remurks. 'Ve Ilpprcciate it." 
;\ [1' , B ROOKS. ;\ [ 1'. Robert, L'Heureu..'c Will you just ha \'e a scat 

~lr. L'Heurellx? 
~ l r. SMART, I might. SR.y to Lhe chairman lha! Congressman Ford 

has rcqu ested thiU he IX' hea.rd; a.nll he will be here at 15 minutes 
before 12; and I have so advised the witness, 

;\fl'. B nooKs. ~ l l". L'Heureux, would you mind giving, for the 
rccord, some of yOUI" background before you begin with your state­
ment? 

STATEMENT OF ROBERT D. L 'HEUREUX, CHIEF COUNSEL, SENATE 
BANKING AND CURRENCY COMMITTEE 

Mr. lJlh:UJn;ux, Yes, sir. I will be very brief on that. poi n t, 
With YOU1' p(,l"mission I will fil e in the record the let. tor that I S('11t. you 
on ~ I al'ch 4, 1949, which gives it at. length. 

~Il". D HOOKS. If there is no objcct,iou, it is so ordered. 
(The letter rcfclTed to follows:) 

U:;-ITEI) STATES SENAT£, 
CO,\UII'M'EE ON BANKING AND Cl1IUU:NC Y, 

iIIarch 4,1949. 
11011 . Qvt: IITON BROOK!!, 

ChairnwlI, SuiJromlllillee No. I, Hou8e /lrllltd Strviee8 CO'llmi/let, 

Ifoun oj Rtprnellialit!f'3, lI'a3hillg/OIl, D. C, 


My DEAR CONORE88MAN B ROOKS: Pursuant to a recent conversation whieb [ 
had with my good friend, Hobert E. JonC!!, Jr., of Alabama. I wish to confirm thM 
I have been in\' ited lO appear as: a witness upon H. R. 24!)S pertAining to a uniform 
code of military justice. 
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I n order to give you and the subcommittee au idea of my background, I am 
furni~hinp; yOIl with the following information. 

I 811\ 36 yea.rs of age. I have been granted the following college de~r~: 
A. B., A. M., I.ltt. B., LL, B., LL. 1\1. I am R member of the Bar of the Dlst.rlct 
of Columbill and of t.he State of New lIamp!lhiro. I have taught oon~titutiomu 
hlw, criminal law, and statutory Jaw in a law school apl)fOved by the American 
Bar A,l-sociation for about 5 yean!. I have practiced I\W since 1\1'10 with the 
exception of my military service ( H.l43-<l6). I was II. machine ,l(uuncr in the 
Thirtieth Infantry Dil'i~lon and I WM wounded in combat with the enemy 
(January 1945) in Malmedy, Bcl,dum. 

Throughout my military ser vice, I WM consulwd on legal problema in connec­
tion with coutts-martial. III 19·15 and 1946. I served 8ucce.'<$i\'cly as assistant 
jndgc advocat.e, reviewin'l: conrtl<-martial. defense coun!el. and trial judge ad~·(). 
cale in ~Iarseille and in Pati~, France. AL that time, :\Ian;.eille was a redcploy­
ment center proce:<!'ing troops for the Asiatic-Pacific theater of l'oaT and for return 
to the United States. Naturally, the volulIle of general courts-martial work was 
heavy in that post, and I acquired oonsiderable experience in the prosecution of 
all tyJlC5 of crimes rangillg from murder to extensive black Illarket acti\'ities. I 
WfUI honorably separated from the sen'ice on l\lay 17, 1946. [then resumed the 
practice and teaching of law. In January 1947 I \\'8.8 appointed chicf counscl 
of the Senate Banking and Currency Committee and I have been a member of 
the l)tofe~sionaI8taff of t.hat. committee from t.lla!. time lo tho present. 

I greatly favor a uniform codo of militRry justice fo r all the services. I have 
aC(tuaintcd myself with the provisionll of II . R. 2498 and I would like to offer con­
structive criticism of some of its provisions in order lo improvc the legislation. 
I estimate that I would need at least 1 hour to cover important l>oinUi, although
I would be willing to spend more time I\'ith the subcommitlee if its members 
find that I can be of further assistance to them. 

Although I lUll a member of the Alucrican Bar Association and of the bars of the 
District of Columbia lind of New HIImp.,hire, I do not apJX'ar II.!I a rel>re8Cntative 
of those groups. I appear !!imply as Olle experienced with military, civil, and 
criminal law to offer construcli\'c impro\·ement.s to the bill. 

I n that capacity, 1 believe I could rendcr II more uscful service if I were to follow 
as clO!!el)' as possible the proponents of the measure on the list of Witnesses. If 
that wert' done, the m('mbers of the subcommittee would have the OPl>ortunity to 
qucstion prior and sub$e<luent witnesses, at sn eMly stage in the legislative 
pro~llS, ul>on the advisability of the suggcstions t will ofTer. 

Would you kindly advi;jC me of the da~' and t ime of my scheduled appearance 
as a witness? 

J thank you for your cOlLrt.csy in offering me this opportunity to do my bit for a 
beuer administration of military ju~tice . 

Sincerely youTt!, • 
R OBERT I). L'II~uR~Ux. 

:\fr. L 'llEUREUX. I hl,,"e five college degrees; T haw' been teaching 
law, criminal law, const it.utionallaw, and statutes for about 5 years. 
JIlin chief counsel for the Senate Banking Rnd Currency Committee. 

1 have had experience in the Army, mostly as a mltchi nc gunnel', a 
combat. man ill the Army; T gOL wounded in ~faJmcdy, Belgium, as a 
comlmt. man. 

1 n('v('l', on my own , Itpplied for a commission. n owever, toward 
Lhe ('nd of Lhe war, the co mmanding officer who nceded men for t rilll 
judge Ildvocnte work, flsked me to apply for a commission; t,nd I got 
It t.hl' Sll.me day or the next. day j and they put. me right. int.o court­
IlHl.rtial work. I wound up ill. :\inrscilles, Frflnce, which, as you 
know, is the gangster land in France. ''Ie had a half million tl'oops 
going through t.here at all times. We had a record of trying as many 
as nine murders It week. W'e had everything rrom rape to extensive 
bluck market. activities. One soldier, who had 35 trucks stolen from 
the Govemmcnt, and who conducted a great. black mtu'kct activit.y. 
We t ried all these cases. 

III other words, I have had quite n bit. or experience both in civil ­
criminal law and mU itnl'y-criminallaw. 
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Senator Chodl"s W. Tobey of N(>w Hnmpshil"c hns fiskI'd me to 
state thai h(' is Y('ry mudl intcrested in this also and that I gCllcrally 
"llrescllt. his vit'wS in this mlltter. 1 have only about 15 minut('s. 
I Hwe givcn you IllI" ,'iC'ws in my paper section by section. I will 
omit the first pllrl W J('rc I speak on the gCllcmi policy; llnd L will try 
to lake lip some of t he morc important points 1 luwe made hl'r('. 1 
would suggest on these points, I was \'cry glad to heft i' ti1c chairman 
find ~lr. Elston relllark thaI, thcre should be somebody 11(>1'(' from the 
three services to go O\'1'f this point by poi.nt a nd luke up the objcctions 
made by the wituess('s. 1 think that is fin ex('ellent icl('u. 1 would 
sugg<'SL Ihnt you hasc the J udge Advocate Ot'uel"oi in the three 
hrn.nchcs, the Air Corps, the Navy, Rod the Arm.", (>ithel' ('onH~ himself 
or ftp point someone from the Judge Ad\ToC'nlo's Offiec who under­
s tands th ese te('h llleni questions of law. I a.m sure lhey could be 
ve ry helpful. 

1 willtflko them point by point without rcading the sect ions because 
I do n'lluwo time. ll ownver, you a re fumiJiar with them. 

I will fi rs t lll.ke 11I'tide J, subsection 11. 
I n an attempt to combine in one definition tbe si tu fl.lions of an 

accuser or a p[·osecutor taking pnrt in convcning the cou rt 01' acting 
as a memhol" of the court Illnrtinl, thc dmftsmen of II. R. 2498 havo 
omi t ted the conunanu ing officcr who orders the suhOl"dinnte to prefol" 
chal"g('s. 

That is covered in the presellllUanual for court martini. ll eeould 
not. sit us a lU£'mbcr of thc court, and he could not convene til£' COlll·t. 
On th£' other hand, the way they bf\.ve defined the terllls in this bill, 
tllllt leaxes him out. T he present mnnunl for courts ma rlial slil.l4}S, 
regord less of the qu('stion of persollnl bias, if he orders a lower officer, 
a. suborciillal(" to prefer the chRrges, he should not sit on the court 
and he should not. convene eourl. 

I pnss to arlitie 2, pagC' 4. lino 20, which speaks or Rescrve personnel 
who are voluntarily on illll.ctive-<lulY training nulhoriz('d by writ.ten 
orders. 

T hat has been eoyered, in part., by Colonel Wiener, Yery w('11 indeed; 
so Lwill just utlk on 11 row points. 

It could cOllteivahly include Reserve personnel voluntarily on inac­
tive duty, meeting ouce a month ror a lecllu'c, and so forl h, and such 
personnel talking back to someOlle his su perior . 1. am sure you will 
wnnt to" think over thaI, change in the Ia.w. 

Article 2, l)Ilge 5, line 3: 
Ilcilrcd pel'!:lonncl of a. Ilcscrve component who are receiving hospitat Ix'nefits 

from 1111 armed force. 

[f lI lf1.L provision is intended t.o flpply to one who is fl.etually in the 
ILospitnl for t reatment, that is not unreasonablo; olle \\ho is hos­
pitalized, ns t he terlll is used, for a day or several days in fl. hospital 
bcd, or amund. you WLln! to make military lnw applicu.blo to him. 

On t h(' 01 iwr ilLlnd. if it applies, fl.S it very well ("ould wit h the p1"l'"ent 
IUllguagt', to t host, who come into the hospital and then ]C'!l\'e, or un 
"out-pntient," as he is kIlO\\Tn. thnt. is quitc drnstic. 

So I say "ho!'lpitni benefits" ('ould bl'. replnced by tho word "hos­
»iloliz('(I." wiLi('h has 11 \'ol'y definite meaning. 

Article 2, sc('lion (8) : 
J>CNOlmel of lh(' ('oa~t and Geodetic Survey, Public Health ~n·icc. and other 

organizations when ~cn·ilLg with the armed forcc;! of the t"lIited Slates. 
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,lindt'!' present lnw, p(>fsonn~~ of the Ceodetic Survey when scr\'ing 
wIth the Army com(' undl'r Imillal}, 11\\\' under 3:3 U. S. C. 855. 

The Public ll cllltl. Sen-icc cOllles under military law under 42 U. S. 
C.20. 

Both come und~r mi litary lnw ill time of war only under 1)rCSCnL 
law. 

The bill continue'S with the words "und other organi7.fltiolls when 
scl'\~ing with the fll'med forces of the enitcd StatE's." Under this pro­
vision of 11. R. 2498, lhe ]{N1 eros.o. in time of peace or war; the 
U. S. O. hOSle..scsin timC'of pCilcc;even Ihe Boy Scoulsof America when 
scn'ing with the nrlllrd fortcs, say, for d.isaste r relief within the ('on ­
lincntni L'nitcd Stlllt'Sj ('yen guards in the Pentagon, could be made 
subject to {'OUl' t Illlll'lini. 

I 11m sure you wanL to restrict thtll II. littJe and make the words 
a litt le ]{'ss alt~inclush'e, 

Article 2, s('('1ion 12; that is J)ng(' 5, line 22, 
This provision bellrs upon subject mattel' pHl'tly prov idcd fot' in 

34 U, S, 1201, hut iL is applieable in time of pC'nee us well as Wtll', 
Thjt'ty~rOUI', UnitNI SIMes 1201, provides, ill pal'L tilt'lL pel'Sons in 

leused blls('s und(ll' the S{'cmtul'Y of the NaYl" in time of WIU' 01' mili~ 
IUl'y C'IllCl'g('Il('Y, UI'C' subject to militfll'y juris( ielioD for offenses ex('ept 
!hosC' pm'C'ly military 0 1' Havu l. T hnt. is simply dcclal'utol'Y of the tnw 
of war, a pal'! of long-rstablished intemll.tionalluw, 

In ('ontrust to that., artic!f' 2, section 12, hus no limitatio n wbate\'('r 
and wO\l ld mak(' nnli\'('s 01' visitors subjecl.. to militar~' law, T hnt 
('ould possibly crf'ate scrious interlUllional complications, I um sme 
lhnL the fu ll ('xercil;lf:' of this flHthority would violate n. large number 
of 01' nil {'xisling exel'uLi,"c agl'cements in connection witb leased basC's, 
That is ('ontl'llr" to inlerualiolllllluw, Local civiliall ('ourts arc sup~ 
posed to function wh('1l peace is restored, 

Lct's not con fuse this subject witb our courts, say, in Germany, 
We havc 1..\\'0 branches or military law, You havc Illartial law and 
tho lnw of occupation, the law of Will', tinder tho law of occupation, 
Lhey havc the right to Iry by COtll't martini. They also have the l'igbt 
to cstllblish 01' Cl'cate a mililal'Y tribunal to try offenses when tlicy 
arc OIC octupied force. On the oth('r hand, this bill proyides in 
Icascd bascs, whcl'c we uSllally have agreement with the peoplc, and 
they are presumably fricndly pcople-you sbould not. I'<'gurd that leMc 
agreements, independent Agreements, make th ('se ciyilialls subject. to 
mili tary law fo r mili tary offenses. 

I am su rc tbe State Department wou ld givc you their vicws on that 
maUl'I', They mllst have defmite views on that maLLeI'. 

Article 3 (a), page 6, lil\e 5-1 hate to go this rapidly, but you undel'~ 
s land 1 hfl\'e only 20 minutes, 

1fl', BnooKs, Go right ahead. 
Mr, VI h~un.;ux, "hell you bear in mind how military jurisdic­

t ion has bern extended under this article 2, and now you add this 
continuing jUl'isdiction O'-Cl' such persollnclllnd offcilses, yOll have a 
constallL thl'eat of military diseipline hanging over Hescl've P('l'SOIUlCi. 

I would suggest that YOli leave it ns at present in A_ W, 91, cxt('nd­
ing jurisdielion on ly to frauds against the Governmcnt. E"cII thai is 
of doubtful ('onstitutiolla' it\·, Fl'om what I r('call, it was tried in 
lower Fe<iel'Rl courts, onc di'stl'ict deciding one way, and another dis­
tricl.. deciding the other way; with some reference to it ill the IIurlz­
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berg casc, but. no elefll'-Qut. definition as to whelher it. is constit.utional 
to extend military jurisdiction even under lhe pn!sent Atticles of 
War to fraud against thc Government. It. is an offense you will wanL 
to look into. 

Article 3, seclion 2, in lhis bill, continues jurisdiction for allY kind 
of offense as to Reserve personnel, but not as to United States per­
sonnel, nor as LO National Ouard pCt"SOllJlel. In the pasL, of course, 
uley have been considered as civilians with reference to this particular 
offense. 

\\ hen you lie article 2, e.xtendiJlp military jurisdiction, to articlo 
3 (0.), 'you really get an abort.ion. "\ ou find they can extend jurisdic­
tion; cfl\ltiJem back into the service; try them, and so forth ; and it is 
a groat departut'c from prosenL law. 

Arlide 9 (c) , pllge 10, line 22: Tbe procedw'e is too cumbersome. 
This provision should be amended to aHow nn .MP to deliver an order 
of Lho commanding officer whether the :\[1' be au officer or not. In 
olhel' words, you should not dist.urb present law. 1 think they fire 
going out a liLtle tal'. It is t1 question of enforcement mostly, and I 
lun sure you will want to look up !.ha t one. 

Articlll 12, prohibitin~ confinement wilh enemy prisoners, and arti ­
cle 1:3, prohibiting punishment beforc trial, nrc more spe('ific titnn, 
and ('onslitute t\ great improvement over, prescnt article of wnl' 16, 
which is full of qUf'Slions I1nd ambiguities. Article of wflt' 16 stilles 
flliens "no I.. in same j' ail house or ol her form of se~rcglttion." 

.Let me say thot I lis is about the only respecL Itl wbirh this bill ciln 
be tJotlsidcl'cd at all fin improvement over the Elston bill. Til(' Elston 
bill, to me, was 1\ great Ildvtlnce in military Inw. 

1 don't sct' an)'lhing lhat can be done to improye it from lhe point 
of vicw or the ..trIllY or the Nllvy and to the presetlt status. There 
arc ccrtain malters of opilliotl ns to wbether you should allow an 
appea l, for instan{'e, to t\ ('ourt on questions ef Inw flnd fact; but l 
don't think the ~Icillbers of Congress genel'nll), would be in 1\ mood 
today to even cons.id('r thill. 

I mean , from tlw pt'llctical vi('\\'point, the Elston bill docs fl greaL 
job. 1 think when they tri('(1 to unite the thre(' sen'ices, if th£'y hnd 
tried to unit£' them nil under th£' principles of the Elston bill, you 
would rCflll), have a gt'eat piece of work here. On til£' otl1('r hand, 
they haven't done thnt, flS we will see in these others, as to company 
punishmcnt, and all. 

Where there is fl ('hoice of giving bt'cnd and water- confinenH'nt fot' 
5 cloys, whieh has workcd possibly in the Nnvy, to one not in til(' 
Nnvy, like myself, it nlwuys scems like a form of crud nncl unUSUll1 
punishmcnt. 'l'hel'(' !Uny be rensons for hnving it. There should be 
' r.ecificd in the bill , if )'Otl fllJO\\' ii, t,hat t ill' hf'ad of llH' ci(' pn rtlllC'IIL in 
t lC' Navy call h(l.w lhil.t, but not givt' the \tt'lu.\ of ('n('h deplltttn('t\t {ht' 
il.uthol'it.y to put it into efIect ns to soldiers. I think the h'st should 
be, if you have found in the Army where the larger numbl't' of dmftees 
go during the WtH, IhM it hns wo rked well-tlnd I. haye hefl['(llIo t rit ­
icism that compony punishment has nOl work('d well in til<' Army - if 
it hns worked w('11 with the limited punishment that tllf're is now, why 
make it flrbitra t·,Y within the discretion of the depllrtmcnl to ndd to 
thllt punishmellt'? If anyt hing, if you want to unite thrm, r<'strict it 
in the Navy mlher thltn extcnd the severity of the punishmellt 01' add 
to the sevcrilY of the punishment in the AmlY. 
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1 will h llY~ to gkip oY('r fl lot of ti}('s(' points, but I am SlI l'(' ,'our 
stnff exp(' I'ts hC'I'(' \\ ill go through them lind you, yourself, mni find 
time to do thul and theck them as ("'Ilins! the bill. 

~Ir. ELS'fO:.o. They 111'(> nil ineludecl in the statement? 
),, 11', L'lh;u1t~; l'x. y(>s. 
:'-.Ir. I3nOOI\8. Till' commit\(·(' will go 0\'01' them cllrefully; you tun 

depcnd 011 thal. 
),,11'. L., ' IIEl'RFXX. Thfink you, sir. 
:\Iext we luwc ul,tide 14, page 12, line 20. 
Fndcr tlJ'tidc of Will' 74, it is mo.ndatory in time of PCI1CC (or milittll'Y 

o.ulhoriti(>!; \0 hand ovcr to lht' civilinll authorities 0. mall who is charged 
by civilinn authorities eX('cpt if till' Rccused is being h(>ld by the Army 
for fL military offl'l\5(>. 

ThiS! a l'tid e 14 ill the bill Illllk<'S it discre tional'Y with the Scocrcll1J'Y 
of lhe Depnrtment to issue regulations allowing him to be given up to 
6"ililll1 itut horities 01' nOl, I'egunilcss of whether he is chlll'ged with n. 
militltry offeJ)st'. I belie"" this is illogical. The accused should be 
l7i'"en tiP to t ilt' t'ivilia n fLuLhoritics. Statcs will f('ei bet,lel' about this. 
l lIndel·stn.nd tht, Navy has used that; and they havcn't a.huscd it. 
lL doesn't m('an It lot of gJ'ceuho\'ll men, as 1 was, myself, slel>ping 
down from a dnlir in a university and winding up us a pri\'llte, s wuld 
hI' gil-en n responsibility in a short time to clecidI' wheth('r to give him 
up to R State 01' not. 1 min'ht do it, well ilnd 1 might not. Inst('nd of 
Iwing m:r~!Clf, it might bC'!l blacksmith or someone who has hC'eo called 
in and bC'comt' nn officl'r, and mi§!ht luwc thnt decision to makc­
wlWlher to give hilll up to the ci"i lian Ilulhorities 01' not. 

I think the presellt system, as under the Elston bill, is preferable. 
Article 15, pagc 13, hne 9: Thllt is you.r company pu.nishment which 

T touched ur>on in pRI't. 
Al'ticie 17 (b), page 10, line 20: Let us say you ha ve two accused, 

One will go up ill the Army; the other in the NilSY. The Army 
thinks it is a ~r()od cage; the Nayywill say"No." lfyoub:well.casc 
where two al'e being tried (or conspiracy, for instance, and the Army 
snys, "No, it. isn't.,l good cOlwiction" j ilnd the Navy says, " Yes"; the 
other one who has beeJl found guilty and his case approved, will have 
to be set. aside bC'cnuse you enn'j, commit conspiracy alone. 

You may havc all SOI·ts of ambiguities and obscurities from tbat; 
find I think you f:hou ld look at. ulat closely. 

1 will skip over I," lot. of these points. t would like to cOllle to tho 
subSlfllltive articles flS to crimes, because I think those ILrc "el'Y 
important; lind from th e civilian ]o.wyel"s viewpoint, 1 cun discuss 
those with a lit.t]e morc authority limll Lhe military, 

~\'r l'. DnOOKS. You mean the dcfmitions of cri me'? 
~II'. L' II.;ulo-:ux. Ycs, sir. 
:\11', HIWOti.S. Article 77; isn't that the punitive flrtic1e? 
:\11'. L/I !EUHEUX, Oh, yes, article 77 , page 135, line 1. 
Fil'St, it is just a question of phraseology: 
Any IlI!f1«/n puni"lmble ullder lhis code who commits an offcn:sc punishable by 

this code, 

That is kind of begging the question, I think they meant, "any 
person subject. to this code." 

That. isn't. important. 
Article 88, page 69, line 21: Disrespect towa.rd officials. 



814 


The prC'S('nt l!~w applirs to enlisted men alone. l'ndcr this provi­
sion, only lUI offi('cr may be punished for using contemptuous or dis­
rcspc('lhll words ngllinst the President, Vice Prf'Sicicnt. Congrf'Ss. and 
so (orth. It is 0.11 right by me, but why the distinction between officers 
and enlisted men. You probably will want to make it uniform as 
under {he present bill. 

}\rticl(> 91, subsection 2, puO"c ii, line 2: A wflrrunl officer who 
willfully disobf'~'s the hl\dul o;Jcr oC Il llolleonunissiOllCd officer-yoll 
will find lhnl thcr('. 'fhe whole thing lrl'ats oC fl disrespect toward a 
subordinate; !lnd 1 om convinced thnt whoever drew up this bilt did 
not belong 10 the Ail' Corps or Army. I run convinced of that, because 
he would hnv(' callght it right awny. A warrant offic(' l" is superior 
to a noncom. That is page 7l. 

1£ you have someone from the JAG office of t he lIu('(' sen' iccs 
pl'cscnt, they will cfitch nil these points. 

We co me La Art.icle of war liS, pa""e SO, line S. 'fhe present art ide 
of Will" 08 dellis wiLh munler. 'fhe;\fllllunl fOI· COUI"to-:'\lnrtial J949, 
paragraph 179, gives n simple definition of murder which is suhs tnn­
t.ially the sn mc fiS tbe one used in the :'\lnllullI rOJ"Courts-~Ji\.rtiIlII028; 
nnd it is su bsLnntio.lIy the definition used throughout the various Stil.te 
courts flnd the Federnl courts. 

~Iurder, with nit its rnmifications, has a definite menl1in~ hoth 
under Federal law nnd undel· military law. " Thile commendi ng Lhe 
draftsman of II. R . 2498 for an attempt at simplificnlion, we find 
here nil instance of the grave dnnger of glibly modifying the old COIll ­
mOIl-Inw definitions to dispense with procedurnl difficulties. I 
don't think they renched the result that they sought to achieve here. 

Under this provision, a killing in the perpetration of simple arson, 
housebreaking, would not. be murder. 'fhat. has been, I run sure 
through mistake, left out. 

This pro.ision also remo\'cs tbe common law "year-and-a-<Iay rule," 
which even the States ha\'e !lOt. set Ihe pattern for. \ 'ery few States 
hayc tried to tamper with that. It is quite a question of proof as to 
whether the man died of that offense after a yeal" and a day. 

Article 119, page 80, line 23: )'Jansilwghtcr. Vo!tmtary man­
slaughter is usually defined as tlle intentional, unlawful killing of 1"1. 

human being without. mnl ice aforethought. TIllS article does away 
wit.h volunLary manslaughter by defining mans1aughter too narrowly 
as follows: 

Any person subject to this code who, without design to effect death, kil!iI II 
human bcing-

Tbe rcsult. is obviously not int.clltionnl, because tho IlI·Lido goes on 
to say: 

(I) In the heat of sudden passion. 

Even if that still included voluntary manslaughter, because "heat 
of sudden passion" is no t. limited to the ca~e "hen it is baS!'d upon 
"aclcqull.t.c pro\'ocation," it is still lacking in precision. This provisioll 
is lacking in essential respects and should be red rafted with a vic\\' 
to defining voluntary manslaughter all'O. 

You will find that. voluntary Ulilnslaughter doesn't come under 
thllt. We all know wbat that is: A man walks in. finds his wi fe 
in the arms of another man. BOlh Federalln\\ and the common law 
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lrnditionalls makes lhnt voluntary mnnslnught('l'. This cal'e hO.!ln't 
been taken care o f in this nrlicie. 

Al,tide 121 , PO,!!C 81, line Hi: Lllfcen.\7. Three ofIenses. larceny, 
embezzlement. and ohtaining goods or money under false prf'tcllses 
are now to be termed hU'ccny, II owen!:!'. cssentinJ {'iement in nil 
three crimes. the inte nt to del)rh-c the owner permanently of his 
propert y, hni\ been omiUf'd. That article should, bv au 1l1('1l1l'l, be 
redJ'flflcd. It could, {'olwei,'nbly, be held lhat n'man who bor­
rowed nnr)thct mllll'S shirl, and intended to return it. and he ("flU 

pI'O\'O it, would be pro\'ecl gui lty of Inrccny. It isn't quite specific 
enough.

At,tide 122, pll,!!C 82, line 3: It. is nil unprecedented c"(tcnsion of 
robbNY to muke fear of injury to property, pnrti('ularly the properLy 
of a relatil'c, an ele lUent of robbery. That is further thnn til(': great 
mujol"ity o f :-;tates would eV(' 1l think of chnnging their law, that you 
Ilould hold it to be robbery if she SIlYS, "Unless you e()me n('rOs~ with 
your propert.y, 1 nm goi ng to lake clue of the properLy of a r(' lll.live 
of .vours." 'I'hat has nevol" heell the law. It. is impossible to sny 
whn L ilorl of property is conte mplated. This urt icle is phruscd too 
loosely. 

Article 126 (b). pflfe 8:~, line 25: Simple III"So n. Thn l t ltkcs in 
property. "'haL kine o f property? It. cou ld conceivltbly take in 
hotfoot. lighting fire, pl"Ol"iding there would be a scorching of thl' 
shoe. It cou ld come under al"SO n. J am sure that the dmftsmell of 
this legislation didn't intend that: but it should be phrased less loosely. 

Article 140, pllge 93, line 9: Deieg-atioo by the Pr('sioent. The 
Presidptlt mlty delel!ale fill his llutLority, such as npprol"a l of dell.lh 
scntenc{'s, dismisslll of onicers without a. trial-just a ny power. JI e 
mn)' delegate it to a nyone he ('hoo!>Cs; ond the hillel' may rcdelegate, 
perhaps aU th(' way down to the nppointi ng nUlhority. This goes 
fa.r bryond th(' First Wor Powers Aet. 

&cretory Forrestltl 's committee cited Publk Law 759, Eightieth 
Cong-ross, os n precedent. That. was not. It fuir statement. Public 
Law 759, Eightieth Co ngress, "econd session, section 10 (c), June 24, 
1948. Title L o f thot Inw, which deals with the organization for 
seLti ng up the drllft, contoins a si milar "delegat ion c1nuse" but that. 
clause is 1I0t in ti tle H , Id lich Ilmended the A.rticles of Wnr. 

'fhM is nn entirely diffel'en t thing, a.llowing the P resident to 
redelegfltc his authority in selection of pCI"Sonnei of drafts, an ('ntirely 
different thing from giving h im that delega.tion to "edelegate the 
power of /\pproving the dea.th sen tence probably all the way dOWll 
to the convenin g aut hori ty. There is no limiL as t..o where it s tops; 
it is It dangerous thing. 

D o I have more t ime? 
 
.Mr. SMABT. The Con~re5Sman is here. 
 
]l. lr. L'I1 EUIiEUX. I WIll leil.ve this with you. As you know, I am 
 

wi th the Scnn.te Ba nking and Currency Committee. If 1 con be of 
any help to the committee and staff, in explaining these th ings, I 
will be glad to do it, because r have a very keen interest in the military. 
1 have lived as It 01 , as I lold you , a combat. mnn ; I ha,"e lived as all 
officer; 1 know their problems; and I want to do all I can , while 
upholding t.he military discipline. 
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lUl". BnOOKS. )lr. L'Heureux, the committee is gllld to have this 
inlOl'luation nnd your ideas; und I suggest, if you will, to k{'ep in 
touch wirth ~l/'. Smllr~. '~e willrClld your statement \'cry cllrcfully. 

:\ Ir. L )-IEUREUX. Yes, SIT. 

~h·. BROOK S. Pcl"imps iaLer on we will ask :\ (r. Smart to contllct 
you about some of the ideas you have here. 
~ [ /'. L' HEUItEUX. 1 thank you very much for you r courtesy, all of 

you. I would appreciate it. if you would let. my whole stntl'lll('nt. 
aud sumnHUOY of It go into the record; also a short statement. put. in 
the Congressional Record touching on a few of lh('se points bv 
someone fo rmerly in the JAG. 

Mr. EIlQOKS. No object ion, so ordered. 
(The statements ndcl'I'cd to am as follows:) 

'!''';ij1'IMO:>.'Y OF RODEnT D . J}II EUREttx DEFORE A SllI:1COMMI'ITU] 01' TltE i\II~IEO 
!'ot: n vIC t:a COMM IT'l'Et: 0.- 1'11£ l:lous.: Ot' n.:I'REf<ENTATIVES OF Tilt: U ...· IT.:U 

STAT.:S 

Armies nrc established primarily to wnge and win wars. Nouo of us would 
want to intcrfero in the ~lightcRt degree with the di~cipline required hy our a rmed 
SCTvic(':lj to attain that objective. However, armies afC compo~d of human 
beinj!:s made to tho imago of God, not of mero machillcs, and the enforcement 
of dilleipline cannot be had at the price of a sacrifice of justice. 

.If )'O~Lr c~dc of military jus~ice is ,unjust, .you will n~t ~Iave d.iscipline, you 
wLII LlIVLte bLUer resentment Inth whIch ClOpnt de corps LS nlll)()>lSLble, you will 
incite characters who would llCI'cr have become criminals in civi ian life to Iwcorne 
felonll in the servicl'. That, all of us wi"h to avoid. 

I ha\'e read with intcrc.% the press relell.!!e dated February 7, HI4\), froLll the 
National Military ~tabli8hmellt, Office of SecroUiry of Defense. That prCl>S 
rclcru;c stalcs in part: 
"S~retary Forre"tal fLSked the committee, appointed I&.';t August • • • to 

prepare a code, uniform in substance and in interpretation aud application, that 
would I)rotcct the rights of tho:;e subject to it and incre!l.l!e public confidence in 
military justice without impairing performance of military fUnctiolUl," 

The announced objective>! could not be improved UI)()11. lIow('ver, H. n. 2,198 
ralls far !\hort of those objecth'C!i. Consider that this bm depril'CS enlisWd mell 
of the Army, for instance, of several iml)()rtant rights whieh they have enjoyed 
traditionally or which have been granled to them by the last COIU!:r~, withoLlt 
anv proof that the enjoYlllent of these rights have been detrimental to discipline. 

h.ealizc that lhill bill reachO!! decply into the civilian ranks to exumd the court ­
martial pow('~ of the arllled serviCe!! to civilians even in peacetime such as Red 
ern:>!! workerll, USO h06tc>;ses, snd evcn civilian guards at thc Pentagon, when 
the civilian courts are open daily for busincss, 

Then pollder over the other drastic changes that are included in "sleepers" in 
the bill, and yOIl will wonder wlJ('ther a real atwmpt was made to adhere to the 
anllounced ohj!!eti\"C!i or whether this is a disguised, either dcliberate or un· 
COIIIIClous thirst for additional, arbit.rary, military powcr run riot. I shall proceed 
with an allaly~is of the bill. 

Article I (II) (1).3, line 23) [rcad definition]: See articles 22 (b) (p. 20, linc 7) 
and 25 (d ) (2) (1).23, line 15) for application of this definition. 

In an attempt to combine in one definition the situations of an accuser or 
a prosecutor taking part in eonvcning the court or acting as a member of tho 
court martial, tho draftsmen of 1[ . R. 2498 have omitted the commanding ollicer 
who orders thc subordinate to prefer charges. 

Under I)rcsent law, by the :-.lanulIl for Courts .\Iartial, such commanding 
officer is an accu'"Cr and cannot appoint a court martial or sit as a member of 
the court. 

Under article I (II) of H. H. 2498, such commanding ofliccr could do cithcr. 
Under Article.~ of War 8, 9, 10, hc couldn't appoint a court. martial. 
Under Articl();l of War 4, he COUldn't sit. as a. member of the court. 
The rC/l.8On (or this prohibitioll is obl"ious, The one con\'cning and aPl)()inting 

the court or a mcmber of the court should be unbiased and if the commanding 
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officer order1l the subordinate to prefer charges, he has formed more or Jess views 
upon the guilt or innocence of the accused. 

This cbllllge from present procedure should not be made. Anything that is 
apt to detract from the accused !,ctting a fair, impartial trial is to be carefully 
avoided. There is 110 evidence that present procedure is detrimental to Army 
efficiency. 

Article 2 reaches dCCD into .the civilian population. V. g. article 2 (3) (p. 4, 
line 20) "Reserve personnel who arc voluntarily on inactive duty training au­
thorized by written orders": The draftsmen of this provision undoubtedly con· 
templated some particular type of duty such as "weck-end flight-s." However, 
the provision is so loosely drawn, that. it CQuld include a situation where drill or 
othcr duties are providcd for by written orders (especially since retirement credit 
and pay may be involved) . 

As drawn, it could conceivably include Reserve personnel voluntarily on il\4 
active duLy meetinp; once a month for a Iccturc, ctc. and such personnel "talking 
back" to someollc his superior. 

I can't. believe the draftsmen of this legislation intended to produce this result. 
The bill should be amended to embrace clearly only those situations which were 

meant. to be covered by this provision. If the provision Wall purposely drawn in 
a 100llC form, the members of this subcommittee should ponder deeply before 
recommending enactmcnt of such a ~weepillg provision. 

Article 2 (5) (p. 5, line 3). "Retircd ]>ersonnel of a Resen'e component who are 
receiving hospital benents from an armed force": If that provision is intended to 
apply to one who is actually in lhe hospital for treatment, that is not unreasonable. 
However. if it applies to out-patients (those who just come into the hospital for 
a treatmcnt and then leave) t.he ]>Tovision is quite drastic. Such a person could 
be court-martialed for simply "talkin~ back" to a medical officer. 

I would suggcst that the words' receiving hospital benefits from an armed 
force." on page 5. line 4 be stricken from the bill nnd the words "hospitalized by 
an armed force" be sub~tituted in lieu thereof. 

T he words "hOSI}ital benents" are too brond and indefinite. The word "hos­
pitalized" has a dcfinite meaning. 

Article 2 (8) (p. 5, line 9), "I>ersonnel of the Coast and Geodetic Survey, Pub4 
lie Health Service. and other organizations when serving with the armcd forces 
of the United States": Under present law. perSOllllel of the Geodetic Survey 
when serving with the Army come under military law under 33 United States 
Code 855. 

The P ublic Health Service comNl under military law under 42 Unitcd States 
Code 20. 

Both come under military law in time of war only under present law. 
The bill continues with the words "and other organizations, when serving with 

the armed forlles of the United States." 
Undllr this provision of II. R. 2498, the Red Cross in time of peace or war, the 

USC hostesses in tillle of ]J-ealle. even the Boy Scouts of America when serving 
with the armcd force;>, say for disaster relief within the continental United States, 
even guards in the Pentagon could be made subject to cOllrt martial. 

The drafters of this bill mfl.y contend that under the rule of interprctat ion 
called ejusd("m gencris, the provision applies only to other organizations similar 
to the Geodetic Survey and Public Health Scrvice, but such important things 
should not be left to the elasUc and often ephemeral rule of ejusdem gencris. 
The rule is of uncertain aJlPlication and hall often been ignored by the courts. 

Article 2 (12) (p. 5, line 22) {read theyrovisionj: T his provision bears upon sub­
ject matter partly pro\'ided for in 34 United States 1201, but. it is applicable in 
time of peace as well as war. 

34 U. S. 1201 provides, in part, that persons in leased bases undcr the Secretary 
of the Na vy in time of war or militar~' emcrgency arc subject to mil itary jurisdic· 
tion for offenses except those Jlurely military or n!l.val. That is !'imply declaratory 
of the law of war. a part of long-cstablished international law. 

In contrast to that. article 2 (12) has no limitation whate"er and would make 
natives or visitors subject to military law. Thai could possibly create serious 
international complications. r am sure that the full exercise of this authority 
would violatc a large number of or all exiJ;!ling executive agreements in eonncc· 
tion with leased bases. That is contrarv to illternatiOllal law. Local ch'ilian 
courts are SUI}posed to function when peaoo is restored. 

Article 3 (a) (p. 6, line 5) [read provision]: When you l>ear in mind how militar~' 
jurisdiction has been extended under article 2 and now you add this continuing 
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jurisdiction o\'cr such personnel aud offenses. you havc a con"lall~ threat of 
military discipline hanging o\'cr He.;.erve personnel. 

You'll want to think this one over scriou.~ly, gentlemen, }xofore you recom­
mend its enactment. You will WIUIL to limit it narrowly to 1)I'C\'Cnl only obvious 
miscarriages of justice. 

Continuing jurisdiction nflN 6Cparation hal! been extended, in the PllIit, only 
under A. W. 9.J I)()rlaining to frauds against the Government to l>Toleet Govern­
ment property . 

Article 3 (8) in this bill continues jurisdiction for any kind of offense a.;; to 
Bcscrve personnel , but not as to It United Statc~ personuel. nor to Nationsl 
Guard personnel. This will not make Rcscrve pcl"l:lonnel all)' 100 happy. 111 
the l>a8t, Hescn'c per.;onncl of the Army were regarded as civilians only subject. 
to military law when 011 active duty. 

When yOIl tie in article 2 (e~tending military jurisdiction) to article 3 (a ), 
you really get an "abortion." 

Grcat. constitutional doubt exists as to these provisions., because of the fifth 
amendlllent to the Con~litution of the !;nited States which prOI'idcs: 

"No person "hall be hcld to an~wer for a capital. or olherwi~e inf!l.mous crime, 
unlc!\6 on a presentmcnt or illdictmeJlt of a grand jur)', l'xcl'1l1 ill calSCll arising ill 
the land or nAval forcc~;" 

If a fellow commits lin offl'lIsC in the scrvioo and iM di ~ehargcd ~ubseqllcntly 
from the service, dOCR till' CliiOC arise whcll thc offense is committed or when the 
prost'culion is in~til\lICd1 li e i ~ 110 longer in thc service. L'ndouhtcdly IIH~ 
frflmel"l:! of the ('ol\~titu!ioll knell the diffcrence bclwcclI a CUl'C and a " causc" 
(which exprClll'ion they didn't u""). 

Article 9 (c) (po 10. line 22) [read pro\"i~ion]: The \lroccdllr<' i" too cumbcl"$ome. 
Thi.s provisioll should hi' amended 10 allow an ).\ > to deliver an order of the 
commanding officer whether tl){' ),1 P be an ofllcer or not. 

That ill allowed now under paragraph 20 of )'Ialllllli (or Courts ).lartiaJ. 
(The drafters of 9 (c) apparently did not consider tht' fact that a dishonorably 

disthsrged paroled priMmer or trustee is a civilian and an ofllccr would have to 
delh'cr the order.) 

..\rtiele 12 (prohibiting confinement with enem~' prison('rs) and article 13 
(prOhibiting punisbme11l befoT(.' trial) are mOrc specific thaI> and cou"titute a 
great improvemcnt Ol'er prc,;cnl J\. W. 16 which is full of qUCIllions and am­
biguities. V. g. A. W. 10 bUlt('~ aliens "not in same jnil hou~e or other fo rm of 
segregation." How about. nlien in the service? )'Iust he be IiCplu'ate? This 
article removes most l\tnbiguitie~ in A. W. 16. 

Article 14 (p. 12, line 20) Iread fuD article]: Undcr A. W. 74 it. is mandatory in 
time of peace for military authoritiClllO hand over to thc ch'i!inn authorities a man 
who is charged by civilian authorities except if the accu"l'd is being held by the 
Army for a military ofrell-S('. 

T his article 14 in the bill makes it discretionary with the Secretary of the De­
partment to issue regulation~ allowing him to be given up 10 civilian authorities 
or not, rcgardless of whether he i~ charged with a militar~' offense, 

Illogical. Should be gil'ell up to cil'ilian authoritie;t. States will feel bitter 
about this. It may hal'e worked well under the X:w}" but why leave it to miJitar)'
discrl'tion? 

Article 15 (I'. 13, line 9), (Sec article 20, infra.) Hder to lIubjecl matter of 
provision. 

Under the prescnt A. \\'. 10-1, the commanding ofllcer may il1lpo.~e against 
enlisted !llClI (in~lt!din/( noncom!!) of h.i~ .command ~lIillOr pllni.~h!ncllt such as 
withholdIng of priVIlege fOf ! wf'('k, rC>slflCUOIl to cerl nm ~ I)('clflc lumts for! weck. 
The punishmellt mav uot include confinement. 

Below grade of noncom (I}rivate nnd private fir::st claslI), extra fAtigue or hanl 
iftoor without confinement for I w('('k and thnt i~ all. 

I( lhey (the accuscd) con~id"r them..-<elve!l innocent. thc~' ha\"{' the right to 
demand trial by couri marlial in lieu of company puni....hmcnl, and lhc~· cannot 
be puui~llC-d. 

With respect to offiecr~: An otliC('r exerci"iug p:eneral court-manial jurisdicUon,
Ina)" in connection with reprimand!!, etc. impo.-c one-half or I mouth'lI pay for 3 
months in time of peace and war up \0 but nOt including a bri!(aclier general. 

Article 15 of lhi~ bill iutlud('s nil that .-\. W. 104 doell, ('xocpt that the accused 
has no right to demalld a court ma.rtial, unless thl' 8ecrl'tar.l' of a Department
alloll'H it by regulation. 

1n addition 10 thnt, they include II-~ l:tOssible punishm('nt ­
1. rcduction to next inf('rior grade, or 
2. confinement for 7 dny~, Of 
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3. confinement 01\ bread and water or diminished rations lor 5 daye, or 
4. forfeiture of one-half month's pay
5. withholding of privilel':e8 [or 2 weeks, or 
6. fet!triction to specified limits for 2 weeks, et{', 

That i~ a thirst for arbitrary power run riol. Oh. I know that tbe Na\'~' 11M had 
fIOmctli ing like this lor ycal'S and years (i t may work in the Navy with voluntarily 
enlisted personnel-tradition, etc.) but let us not forget that our wars arc rOIl~ht 
and wall with draftees in our llll;C. Tradition ha.~ le.ss meaning for them. They 
arc civilians at heart. They'll resent arbitrary power in the company commander. 
What disciplinary power the company cmnmauder has 110'" is already a cause for 
cOffipiainUl, but the accused can demand a court. martial. 

You can't. do that to your boys in the servioo. If you do, you'll never feel right 
in vour hear18 about it. 

I ha\'e llever heard of evil elrec18 upon discipli lle Hawing from the pr<l&Cnt sy8tem 
in the Army. Why give a mere man sucb arbitrary power? 

Article 15 (e) (p. 15, line 4): Compare this with arUcle 17 (summtlry courls 
which give aoy accused escepl one who hM been "permitted" to reful'O company 
punish ment tho right to dema.nd trisl by a general or special court martial). 

Article 17 (b) (p. 16, lille 20) [read provision}, 
Let Uti say you have two accu~ed (one Army and one Navy man) being tried 

togcth<'T for an offense. The Army nmn 's caso wi\! go up through channels in tho 
Army 811d let Ul! ~ny, til(' Arm,v ~:lyS it'sn !l;oorl cOllviction. 

The other's case !l;oe!l up thrall~h Navy chaunels, which hM slightly different 
precedents nnd tradition.., aJUllhe Xavy says the case is no good. 

That wnI not makc for much logic. 
Let till lIay that the two ar(' bein~ tried for a con!lpiracy and both arc found 

,ll;uilty. The case .u;oell lip to the Army for department!!.l review, and it is upheld.
The other J{ocs throu~h Navy ehalln£' ls and is "bu~ted." The Army man's case 
will have to be "busted" too, beeau~e he can't commit con~llirac.v a lone. 

You'll haH' all kind~ of ineon·i~l('ncif'· and ab><lIrditi('~ . 
The apl)('lIatc re\'j('w ~hould l)e lodll:£'d in the ;;en'ice which trif'd th(' ease. 
Article 18 (p. 17, Hne 5) [rend p. 17, line IO} : "General courts martial, 

etc. • • ." 
Present A. W. 12 .'I1OP8 with " mili tary tribunal" (on Jine 12). Art. 18 add>t 

Um word~: "and may adjudll.e an~' Illinishm('nt permitted hy the taw of war." 
WbAt is the law of war? Difficult to say. You have to be an expert on inter_ 

natiooallaw. V. g. dram)ing prisoner~ alit of planes a.s punishment in recrimina­
tion? 

Article 2Q (p. 18, Jiue 5), jurisdiCtion of summary court! martial: May adjudge 
only t.wo-thirds of 1 month'>:! pay, wllile comlmny puni."hment call consi!lt of 
one-half month's pay.

Those two pro\'it;iOIlB mlls~ have been written by two different persons at 
two different. tim{'fl. 

SUJ1, enlisted men (includinl( noncoms) may demand a special court martial 
(and may be .u;iven special or general court martial whichever appropriate). 

Wh\' the dL~tinctjon with article 15? 
N. )3. Ullder prCl'{'nt .\rmy procedure the two higher grades of noncoms oilly 

have the abSOlute right to demand a special court martial instead of a su mmary. 
Other lIonCOlllil Illay re(llIc,,;1. Thoile below grade of noncom must take it. 

Article 22 (b) (p. 20, line 7), article 23 (p. 20, line 11 ), and article 24 (po 20, 
line 2): Sallie objection as to accuser, aud so for th referred to at the beginning e f 
III)' testimony on anicle 1 (I I). 

Article 25 (c) (p. 22, line 14) [read A. W. 4] : The IAIIgull.ge is di fferent. P.23, 
lines I and 2 unless "on account of phySical conditions or military c:dgcncics." 

Too broad. 
The apI}Qinting authorit,v may deprive t.he accused of his right by saying that 

physical conditions or military elligcncies prevent that beinl( done. 
No reason for that.. Enli>:!tcd men should be more plentirul and less indisJlCnsa~ 

ble than officcTII. 
T he law should be left Il8 i~ is in the Army at present; enlisted men must be used 

even at. the front. 
P resent Ia\\' provides that enlisted men from the same company or comparable 

unit (squadron or battery) cannot siL all the court martial. 
This bill provides tha~ shi p's cr('w may be a uuit, v. g., a battleship (1,500 mee 

ull it), The conven ing authority may say 110 one in the crew can 6Crve 011 the 
court martial and therefore 110 enlh!tcd men may be members. 
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Either gil-c the enlill:ted men the privilege of h&ving fellow enlisted men as they 
do pl'Nently, or refuse it as in the past. Don't hem and haw. Lea\'e the law 11.9 
it bI presently. Ko evidence of abuse. Good reeord. 

Article 26 (b) (po 24, line 8) Ircad provision}: 1\106t doubts 111)011 the law arise 
during the closed sC!)l'ion and t.he law officer is not given t.he opportunity to confer 
with the court during that time, under this pro\'ision. 

All he can do after the findings Ii! to put their findings in I)roper form. 
V. g., the Jaw officer rules upon t.he sufficiency of the evidence. One member 

objects (he was probably a blacksmith ill civilian life and he doesn't understand 
the ruling).

Under present practice in the Army. the court is closed and a full discllSSion is 
bad. The law member explains his point fully and often the court agrees with 
his ruling and the trial proceeds. But now. under this provision, after the ob­
jection is made, the court is elO8ed and the Ia.w member !1M to abt<tlnt himself. 
1'he whole court must dehate and decide the point without the benefit of having 
the point of law fully explained to them. 

There is a.bsolutcly !lothing to gain by disqualifying the law officer from being 
a member of the court. 

One of the reasons that might ha\'e induced t,he framers of H. R. 2498 to include 
this provision may have been the analogy to civilia.n courU where the judge does 
not aiL in on jury deliberations. However, under the eh'i!ian-court system, the 
judge has the power to set aside the verdict of guilty if it is contrary to the weight 
of the e\'idenee, and this is not a power which the law member l)()sse!l8C~. 

Furthermore, the analogy fails, because the members of the court martial are 
judge and jury. The law officer is not the judge as in II. civilian court. 

Article 28 (p. 25, liJle 22): Apl)()inlment of reporters and interprcters: This eon­
nitutes an impractical change from the present rules which provide that the 
president of the court Illay allPoint rel)()rters and interpreters.

SUI)p<>sing the court mart ill. convenes ill Mississippi and the convcning authority 
iii at Atlanta, Ga. If the power to appoint interpreters is lodged only in the 
convening authority, those in charge of the court martial have to confer with t·he 
convening authority and get lUI interpreter or reponer appointed. if an interpreter 
i~ suddenly needed or a reporter becomes ill and llaS to be replaced. 

That should be left to the mall in the loca! situal iOIl M under present rules. 
(Tn practiC(', the TJA (now called trial counsel) Koes alit and gets them.) 

Article 29 (a) (p. 26, liM 8) [read provision]: That has never I..Jc<,n in the statute 
before. What hapllCnll if he is absent? I've had that e:'(perieut.'(l before. 

In past, provided a quorum was present, the trial could proceed. Noll' this 
provision will make for more jurisdictional argumen18. 

Pl'Ci:lumably, the framers did not mean to make absence of II. member a juri. ­
dictional defect, but that should be made clear in the bill. 

Article 31 (p. 27, line 20): Does llot co\'er the ca&e of a person arrested by 
civilian police here or in II. foreign land and administered truth serum, or beaten, 
tortured, etc. The evidence could not be used under present rules ill the Anny, 
but it could under this provision. 

If you want to make that change, you should think about it seriously. V. g. 
TOrtures in Marseille. 

Article 31 (d) (p. 28, line 16): "in violation of this article" pertains only to 
persons subject to this code. 

"Unlawful inducement" wOllldn't include acts done by Stale authorities or 
foreign police. 

Present Articles of War 24 forbid s use of any statementg obtained by coercion 
cven by civilian 1)Illice.

Article 37 (p. 32, line 12): That article is similar to Articles of War 88 with one 
change, on page 32, line 10 "or counsel thereof". What if the counsel has been 
negligent, or guilt~, of misconduct? This question should be answered. 

Compare this article wilh article 98 on page 73, line 8. 
Docs it cover gross negligence and o ther forms of misconduct? That should 

be seriously considered. 
Article 98 (po 73, line 8): Thill article is IlO broad that it is meaningless. "Any 

penlOn"-"unneeessary delay" intentionally fails to enforce or comply wilh any 
provisioll of this code. 

A comparison of article 37 with article 98 makes it obvious that these t,.,·o 
articles were ""ritlen on different days bv differenL people. 

Article 30(p. 34, line 10), Se8i!ions: That is a corollary of article 20 (law officer 
of A gcneral court. martial). 
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After the damage is done. lllC courL calls ill the law officer to put their finding!!
in proper form. Note that the law officer couldn't touch up the substance and if 
the case is already "screwed up"-it is just too bad. 

V. g. Suppose the court finds a lesscr included offense which isn't included ill 
the greater offense as a matler of law. V. g. lie is charged with burglary and 
the court finds him guilty of disorderly conduct which is not II. necessarily included 
offense, but which the court thought it Wag, If the finding is substantially illegal.
the law oOker cannot help the court out. They are through. 

Article 41 (b) (p. 35, line 10) [Read provision]: The present Articles of War 18 
provides that each side is entitled to one peremptory challenge.

On linc 10, "the accused". Is thaL singular or plural? Is "accused" used 
collectively in a. joint trial? 

Under present law, only one peremptory challenge is permissible for all the 
accused together.

T his provision states "the acc\lsed". It should state "each accused" if that 
is what the draftsmen meant. That would be just, although a change from present 
procedure. 

l{ the draft-smen meant to leave the law as it is at present, they should have left 
the present language alone. 

Each accused should have a peremptory challenge because he has disadvan. 
tages enough in being tried by a joint trial. 

Article 43 (p. 35, line 21), statute of limiUl.tions: There arc two pages of statute 
of limitations, but no statute of limitations in the bill. 

A. W. 39: The stopping point is the arraignment. E~'erybody knows there is 
an arraiglllll(.mt and especially the accused does. 

In article 43 of this bill, the stopping point is the filing of sworn charges with an 
officer cxercising summary court·martial jurisdiction. 

That is all open invitation to fraud. The swom charges CAll be back..(\ated to 
one's heart's content and nobody would be the wiser for it. 

Or, assuming integrity, let us say one commits a minor offense. The charges 
are sent to an officer exercising summary eollrt~martial jurisdil;tion. This officer 
Icaves the charges in his drawer. The accused is not in confinement. The officer 
keeps the charges in his desk 10 years. Then he pulls ou~ ~he charges Ilond prose· 
cutes. That is perfecll.v within the terms of the statute. 

Non:.-T he statutc stops running whcn it is fi led with an officer exercising sum· 
mary court·martial jurisdiction.

This officer doesn't have to do anything about it. He doesn't have to tcll the 
accused. He can salt them away for a later date. 

Why ~h('y go on talking for two pages about the statute of limitations after they 
do away with, I don't know. 

(You wuld say that the stopping point is service of charges on the accused. 
T hat wouldn't be so bad. hut under this provision he may Ilever know he is subject 
to being pruseeuted.) 

If the accused is under arrest and in confinement, the charqes have to be proces· 
sed in 8 days, but when he is not under arrest or in confinement, the statut.e of 
limitations cven for general court mart ial is cut off with the filing of tile charges 
(which the accused may never know about).

See article 30 (b) (p. 27, line 15): Perhaps the officer exercising summary juris· 
diction can be punished if he delayed unduly, but that doesn't help the accuscd. 
The officer may have thought it wasn't a good case and another officer comes 10 
years later and prosecut.es. 

Article 30 also provides that "accused ~hall be informed of the charge against
him as soon as l)faeticable, but it doesn't provide that, if he isn't, the statute of 
limitations will rUll. T hat is the least that this bill should provide in this respect. 

Article 44. (p. 37. linc 21), former jeopardy: "Former jeopardy" is a slight
misnomer because it deals, as 1he present law does, with former trial. 

Wade v. fhmler (72 Fed. Supp. 755 and 169 F. 2d 973) (reversing the district 
wurt)). Tho.t case is being litigated presently in the Supreme Court. 

(Angress sho\lld make it. somewhat. similar to the Federal rules. It should pro· 
vide that nny proceeding ill which evidence is taken after arraignment but inter· 
rupted prior to findings 1<hall CQlIstitute a former trial, if it is interrupted for any 
rens""'s eXf'''nt for "imperious nf'cessit v" (thllt has I)('(!n interpreted by t h" cOllrts). 

III Sonford v. Robb;'~8 (115 F. 2d 435, certiorari denied, 312 U. S. G97), it Will! 
held that a former trialmcans a first complete trial and not a justly or unavoidably 
"interrupted one." That language could be written into the statute, if the sub· 
committee desires, in order to remove all doubts in the matter. 
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ArUcle 45 (b) (p. 38, line 13): " A plea of guilt~· by the accused shall not be 
r eceived in Il C8llilal CMe." 

If they dealt with the offense rather thal\ the ca8(' that would mnk<.> morc 
sense. 

The case is capiTal if it is puni~hablc by death. 
If offcn.se were sul)Ojtitutcd for case that would mean tbc accu!l{'(\ could plead 

guilty to committinp: a lIoncapital otrenile with which he i3 charltC(l, or to a non· 
capital offclllIC which would be IIcce.s.sarily included in the capital olTen>IC for 
which he is ch!U"gcd.

V. g., wartime desertion i~ a capital offense, The acclI'"C<l IIhould be able to 
plead guilty to ab"'clloo without leave, while dcoying he mco.nt to leave the 
service. 

Under prcaent Jaw, there is no rCRtriclion against hi:! pleadin~ guilty to a capital 
olfcnN:l. An accused may Ilot Inl.llt the evidence berore the court and on record; 
he may prcfcr to plead guilty. 

Artielc 57 (a) (I). Ii . lin(' 7): Thi" articlc demand~ much ell1cidalion. It ill 
involved and amhip;uou~. I find it iZllpo,~ib!c of inlcrprNalion. 11 l~ 11 new 
portion alld nell' ill tl11' lnll'. The armed .;orvic('!l should Ix- (I ue~tioncd (l1)on 
whether thcy can interprcL this section reMonably. 

Article 57 (b) (p. 47, linc 14) [read prO\'ision]: If the sent(,llce is SU~ llCllded, it 
does not bep;in to run from the clate the sen tence is adjud~d by tho court marital 
a nd the a ccused doe~ Tlot ,ll;c t crcdi t for the l ime he :serves while it is being reviewed . 
That Illay consume mon ! h~ . If lhe accused "cuts up," say, 6 mouths later , he 
goes back and ser\'e~ til(' full time from the beginning, getting no credit for thc 
months he Sl)('nt in confinement. 

I know of no preced ent which now imposes liability to greater punishment for 
accepting the benefits of tile la rgcs'!C of t he E xecutl\'e or higher authority. 

Ar t icle 58 (p. 47, line 19): Under A. W. 42, a cOIl\'ict Illay be sent to a penitcn­
tiary for only 1\('riOllll.'()fTen~cil for \I hich confinemcnt in exC('~~ of I ycar is author­
i ~ed by title 18 of the Unitcd ::;tales Code or the law of the District of Columbia. 
For olher orren~('ij, aceu«ed lloe.~ to a diFciplinary barrack!>. 

Under the pre!ICnt bill (Rrt. 58)' this matter is left to administrali>'e discrl'tion. 
You eRII send a man to the penit l'"utiary. with all the opprobrium lind IMting 
efTects upon his reputalioll that 1)(' J\ itenliar~' con fi nement incur, for Rny ofTenl;C, 
no matler now minor . 

l:nder the I)rell('nt construction ty thc Arm.\· of pertinent statutory law, flcen>!Cd 
ma~' be sent 10 a Federal IX'"lliwntitu"y or Federal rerormatory (v. 11:., Chillicothe, 
Ohio) or correctional in~titution (". ~., Alden;on, W. Va.) if Ihe offense is puni~hablo 
and puni~hed by ol'('r I ycar. 

l'nd<'"T thi~ I)ill, the accu-cd mRy be sent to an~' penal or correctional in..titution 
under t hc control of lhe United '";tatCli or which the United Stales mav be allowed 
to use. Whal dOOl! that meanT A State penitentiary, a foreign jail' 

The accn-;ed may be ~ubjf'ct to the ~ame discipline and treat me.nt tIS 8 person 
confined or oonulliUed by the courts or the L'nited Stales or State, T erritory, 
District, or place in which the institution is situatcd. (Belate here the horrors 
of i\l aMleille ~ail, for in~ l al'~e.) 

T he objcctlOns mil(hll»' 1I1ade that the aceu,ced cannot be cOllfirH'd with fOr('iloln 
nat iOllll.liI, ulld<'"f artkl(' 2. lIowe"cr, if he i~ IlOt under custody of the armt·!I fo rCCM 
in a foreign jnil, h(' is ITC" I'ubject to this codc. (&e !In.. 2 (7).) 

Authoritie~ in the arTlwd ~ervicefl would undoubtedly like to !tCl out or the 
b\l~ines", of rUlIlling j8i\;I, di~cir. l inatY barracks. J can apprf'ciat(' II,al de~in'. 
lI owe\"er, th('y a re ~t'aling wit I human beings, people th('y should n.tlempt to 
rchllbililate. (Give <'XlIlll pleR of rehabilitation .) 

YOUIII( mell e:-;pOI!ed to lhe abnormal COlTditiolls ill for<'i!(11 lnnds oft!'!! commit 
cr illles Ih('y woulo:J never ha l'c collllllitted at home. T hcllC men IIhould 1101 be 
sentellced to a ]1enitelltiary or foreign jail and givclT often flo olle-way t icket to 
becom ing 1\ harOollled criminal. 

ArLicle 66 (0) ~J> . 53, linc 2·1) tread the prOI'i;;ion]: I sha U not diRcuM the I'atiou~ 
~tcr/!l thai ure takcn hefotOli\entl'"ncc is fi nally approved, M thOM! a rc known to tho 
mcmlx!r.:o of lhi! ~ubeommittce a nd the steplI may be di~cll!<$ed with le/l:ally Irained 
re l>rc..entatil"es of the a rmed t<f'tvices who work da ily under the est!lbllshcd pro­
ccd llre. 1I 0weW'r, I do wi~h to point out that it is highly irfC,II;ular to alia\\' tho 
J ud l;:e Ad ,'oca u General to send a case to one board of TCview after another, if he 
is dis.'Ultisfied with a boa rd's findi ngs. T he pTOI'i;;ion states "tot he8l!.meoranothet 
boa rd of rel' i"' '':'' (p . 54, line" 2 and 3).

Article 67 Cu. 54, line 17): r will not take up the t ime of the subeollJ mittee to 
disc llss ill do'""' .the difTercllC('s between this ar tic le 67 and the present law (A. W. 
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48 and 50) . I presume thM this will 00 explained by men skilled in the daily 
adrnini~lration of justice in each of the armed II(!Tviccl'l. 

Under article 67, there is automatic appeal to the judicial council in all ca.ses 
invo[\'inK a I«>ntcnee to death and gNH'fal oflicers. 

lIow('\'<'r, there is no automatic BI>j)Cal in CfIS('S i!l\'olvin!( ~ntcnoo to life il1l­
prisonm(,llt. di~mi~sal of an officcr lx-loll' the jl;rad(' of general, and lIulIl)('n~ion of a 
c8d('t, !\uch as ill provided in A. W. 48. I IX'Heve the subcoml11ittee should 
I'{'OOnll11('nd r{'taininp: automatic appeal in these cases, (11'10. 

Another dillicuhy with this, iA that when the appeal is 110t automatic, the 
al"cml('d will oflen learn lOO latc. if at all, of his right to appeal. lie is 1I0t in a 
]>oaition to take the initiati\'c. Ills dcfen.sc counsel may have been transferred to 
anoth('r comulllnd, lind tilt., accu,;('d lrn;es out in the shufflc. 

,\rticle 77 (p. 65, liue I), Prineipsls; "Any pel"8Oo punishable under this code 
who ( I) commits an offellllC puni~h"hle by this code." 

That i.~ kind of begging the (lul'!Ition. What is. meant is undoubtedly "any
person subjl.'cl to 1IIi!' code." 

Artidc 88 (p. 69, linl.' 21), Di~rt'~pccI toward officials (rt'ad pro\'L~ionl; The 

Ilr(:!lCnt law applie~ to enlisted Ill{"n al!l(). Under this pro\' i~ion, only an officer may 
)C' puni~h{"d for using contemlltllO\l!j or disrespectful words agaillllt the Prc~ident. 
Vice President, Congres.1, etc. It'll all right by me but why the distinction belwcen 
officers and enlisted men? 

Article 91 (2) (p. 71, line 2); A warrant officer who willfully disobeys the lawful 
order of a noncommissioned officer. That. would be the lawful order of a sub~ 
ordinate. 

Article 91 (3) treats with contempt. or is di~respectful toward a noncommis­
sioned oflicer. Disrespectful toward an inferior. 

That ill all right with me, too, but under present law the offen..«e is committed 
onlv with respect to superiors noncommissioned or warrant officers (A. W. 65).

That provi;;ion had better be explained and understood before enactment. 
A. W. 118 (p. SO, line 8) ; PrCi'lClit A. W. 98 deals with murder. The Manual 

for Courts ~Iartial 1949, psr. 179, (l:iVC8 a simple definition of murder which is 
suh~tantjally the same as the one used in the :\Ianual for CoUrtS ~Ilt.rtial Hl28. 

Murder with all its ramifications has a definite meaning both under :"'ederai 
law and under military law. 

While commending the draftsmen of IT. R. 2498 for an attemp~ at simplifica­
tion, we find here an instance of the grave danger of glibly modifying the old 
COUlmon law definitions to di~l)ellRe with procedural difficultiea. 

Under this provision, a ki lIng in the perpetration of Sim l)lo arson, house­
breaking would not be murder. 

Thi~ provision also remOvea the common law year and.a day rule. 
Arliele Ilfl (p. 50, line 23), ~lan~laughteT; Voluntary man~laup;hler is usually 

defined as the "intentional, unlawful killing of a human beillg without malice 
aCorethoulI;ht." This arlicle docs away with voluotary manl'lau~hter by defining 
manlliaughter too narrowly!l.ll follow"; 

"Any person subject to this code who, without de!;ign to effect death, kills a 
human beinJl; * * *." 

The ",suit. is ob\'iou~ly not intentional because the article goes on to say;
"(11 in the heat of suddcn pas~ion." 

F,,,cn if that !Jtill included volulltary manslaughter, because "heat of sudden 
!,Msion" is not limited to the CMC when it is based upon "adequate provocation,"
It iJ:l iltilll!\eking ill precision. 

ThiH prO\'ision is lacking in c.~~ential rC8peCt.~ and IIhould be redrafted with a 
view to definin,l( \'oluntary manp.laughier also. 

Article 121, l ..arceny (p. 81, Iinc 16); Thre-e offenses, larceny, embez;o;lement, 
and obtaining goods or moncy under fall\C pretenses, are now lo he t<!rmed larceny. 
Howcver essential element in al1 three crimel!, the intent to deprive the owner 
permanently of his propert.\', ha.~ been omitted. 

ThaL article should by all means be redrafted. 
Articlc 122 (p. 82, line 3) [read articlel; It is an unprecedented extension of 

robbery to make fear of injury to property, particularly the property of a relative, 
an clement of robbery.

It i! impossible to sa}' what sort of property is contemplated. This article is 
Jlhrased lOO loosely. 

Article 126 (b) (p. 83, line 25), Simple an;on; What kind of property? How 
about a hotfoot? 

This article should be more carefully drawn. The type or value of property 
should be apecified. It IIhouldn't be arson to IiCt fire to a. buddy's newspsper. 
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Article 140 (p. 93, line 9), Delegation by the President: The Presid~nt. may 
delegate all his authority 8uch as appro\"al of death 8ClllcUCCJ. dismissal of officers 
without a trial-just any power. !-Ie may delegate it to anyone he ChOO6eS, and 
the latter may redclcgatc--pcrha~ all the way down to the apl)oinling authority. 
T his goes far beyond the FlI'st \\ aT Powers Act. 

Seoretary ForrCAtal's committee cited l)ublic Law 759, Eightieth Congress as 
a precedent. T hat wag not a h.ir statement. Public Law 759, I~ighticth Con­
gress, second session, !i(!CtiOIl 10 (c) June 24 , 1948, title I of that law, which deals 
with the organization fo r 8ettill~ up the draft, contains a lIimilar delegation 
clause, but that clause is not in title II whieh amended the Articles of War. 

Under the Finlt War Powers Act, the J>resideD~ dele~ted some of his powers in 
connection with courts mArtia l to the Secretary of \\ ar, but. that. act. was tem­
porary. A permanent power of delegation of such sweeping proportions as that. 

r.resent. in this bill may meall militarism rUIl riot, given a P resident who is the 
east. bit negligent. 

IFrom lhe Con(~lonal Reoord, ~'cbrnar)' 28. 11'+91 

t. I U,I'fARY JUST1C& 

Ex/enfion of remarh of 1l0l1. r.ienn R. Davis of Wi3Con8in, ill tile HOllse of 
Repref6f/lalive3, IIfonday, February £8, 1949 

I\ lr. DAVIS of Wisconsin. I\ l r. Speaker, my a.ttention has been called to a 
letter signed by l\ laj. Paul S. DaViS-no relative or acquaintance-which ap­
peared on the editori!!.l page of the Washington Star. I take this meAns of calling 
the content.a of t he letter to the attention of the members of the ilouse, and 
particularly to the members of the Colnmittee on Armed Sen' ices: 

" MIL ITARY JUSTICE 

"To the EP1TO R OF Tin: STAR: 

"As a Reserve officer in t.he Army with several years wartime experience in the 
Jud ge Advocate General's Department, TIIhould like to comment. on t he proposed 
Unifo rm Code of l\lilitary Justice recently introd uced in CongreSIJ (So 857 and 
II . R.2498). Your recent. editori,,] (February 12) su~gC8W! t hat. it combines the 
best features of existing la ws in ea ch branch of the ser VICe, and some other curren~ 
commcnts give the impre8;lion that it would improve court-martial procedures 
throu~hollt all the armed services and benefit accused personnel. I n fact, how­
ever, this bill, if enacted. subatantiaUy would curtail the rights now given by law 
to accused personneL of the Army and Air Force. It would diSC8rd many of the 
cOlurtrllctive changes made in the Arm y courL-martial system since 1916 a nd 
particularly in 1948. 

"SpeCifically, the following ChlUlgCS would restrict the rightl! now gh 'en to the 
accused in the Army and Air Force: 

"(I) Undcr the I>rescnt. law A ,!:cnerAI court mArtiAl mllst h1l\'c a trained lawyer 
M law member who rules on all legal questions. Under the propo6ed code the 
law member would no lon~er sit as & member of the courl but wou ld be limited to 
ru ling on evidence and other matters during the trial and advi~ing the court on 
legal quest ions. TllU~ the a.ccused would lose the important Aafeguard of havilll( 
an in formed lawyer p resent at all t imes during the delioorations and voting of t he 
cou rt in closed session .. 

"(2) The power of im media.te comlllanding officers to impaN) so-called company 
puni!\h ments would be vastly increased. In the Army and Air Forcc a commander 
now can impose onlv minor l>unishmenl-8 such as e:ctra fatigue, reprimand. or 
restriction or hard labor without confinement for Ilot more thall 7 days. Soldiers 
and airmen need 110t accept such l>unishment. If they do not believe themsc1vcs 
guilly, they may demand trial by a COll rl martial. The proposed code would 
authorize commanders to iml>06C on cnlisted men forfciture of one_half month's 
pay, confinemcnt. for 7 days, confinement on bread and water for 5 days. or reduc­
t ion in grade. Furthermore. unlCIIII specifi cally authorized by departmental 
regulation, a soldier would no longer be able to refuse punishment and demand 
trial. 

"(3) The right of a soldier to ha\'e enlisted lllcn sit on the court t ry ing him , 
conferred by the 1948 amendments, would be made subject to decision of t he 
commanding offi cer as to physical couditions or m ilita ry exigencies. 
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"(4) A summary court martial (consisting of one officer) would ha\'c complete 
power to try any noncommissioned officer, even ooe of long service with the highest 
~ting, and could reduce him to the lowest grade. A~ the law IlOW stands the 
higher grades of noncommissioned officers ClUJ rcqueI!t trial by special courl martial 
and thereby insure that the CMe be heard by at least three officers and an adequate 
record made. 

"(5) Hceervc personnel during inactive-duty training pcrjod~ might be sub­
jected to courts martial for absence, lnrdines.s, or ol heT alleged offensC8 during 
t raininf!; periods Ilnd CQuid be placed on acth'c duty without their consent ill order 
to stand tria! and suffer punishment. 

"(0) Under the present Army and Air Force law soldiers may be confined in a 
penitentiary only for very serious off(>n~{'1!, l:Iuch as wartime de1'ertion, mutiny. or 
crimes of a civil nature for which penitentiary confinement Il'I authorized by other 
J.'ederal laws. The proposed corle would authorize penitentiary confinement for 
any offense, no matter how minor, thus potentially branding a soldier with a 
penitentiary record ew'n for all insilfnifieant military offense. 

"Apparently the proposed bill adopl1! many provision!! of the Naval ('ode of 
Justice, which has not been substantially revised since 1862. and attempt!! to 
impollC them Oil the Army and Air l~orce. Thc 1943 amendments to the Army 
system were made after 3 years of careful consideration by Congre","!! during which 
hearings were hcld and all points of view considered. T he new !\Ianual for Courts 
Martial has just gone into effect. and the Army and Air Force ~hould have a chance 
to givc thc new law a fair trial. If more changes are desirable, they call t hen be 
made in the light of experience. 

" I am not sufficiently familiar with naval problems to know whether the I\ rmy 
system could or should be fullv apl)licd in the Navy or to expreM an opinion as to 
what changes, if any , should be madc in the present Na"y code. Bllt whether 
or not uniformity of prooodure between the lIen'ices is an ultimately desirable goal, 
it certainly should not be achieved at the cost of destroying whole.wme safeguards 
now existing in the Army and the Air Foroo ~ystcln of military justice. 

" P AUL. S. OA\'18, 
" Major, JAGD (llt3~/,'Il)." 

~ I I' , B ROOKS. ~lr . Ford, we will be "ery happy to bear from you. 

STATEMENT OF HON. GERALD R. FORD, JR., MEMBER OF CONGRESS 
FROM THE FIFTH DISTRICT OF THE STATE OF MICHIGAN 

Mr. FOR O. My namo is Gerald R . Ford , Jr. , Representative of tbe 
Firth District, State of ~Iichigan. 

1 am here wilh comments along two lines, i\Ir . Chairman. They are 
based upon my experience of some 46 months in the United States 
Navy during World War II and on a precise situation that has arisen 
because of the treatment that. a eonstit.ueot of mine has received since 
I took office on January 3, 1949. 

In general, while J was in the service, T always rebelled, and I still 
think it is true, as far as the manner in which milita.ry jusLice was 
meted out by the various people in charge of iL in the Navy, and 
othen vise. 

It seems to me that a general statement ca.n be mad e, with all 
honesty, lhat in the Navy, at least, justice is sometimes fo rgotten 
in order to impose on people in the service punishment of some kind 
or other. 

] am particularly concerned about the fnet that in courts martial, 
too otten H. court-ma.rtial board docs not. determine the guilt or inno­
cence of the accused; but rather seeks to award punishmcnt of ooe 
sort or another. 

r cnn recall hearing conversations between members of boa.rds 
along this line: " What does the Old j). lan want us to do?" 
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Now, that anI.\' illusl ro.tes the fnc t thot. th('S(, court-mlll'liol bollrds 
are not at.tempting to de('ide ou(' way 01' tUlother-is tlH' Illflll guilty 
or innocent.. TIH'Y Ill'e only trying to find out whal the cllploin of fl. 

sh ip, 0 1' the commonding ofliccr of a station. WIUllS donC' with the man. 
I t. was my c:qH'l'ience on board ship to attend cuptain's moss and 

exccuth'l' oflic('I"s muss, and theu. see what. punishment Wile; gin'll 
out; and J also Pllrlici/Hltcd in Vtlrious courts martini; find the who le 
system is fundollH'llta Iy wrong; and I urn particularly pleased to see 
something being donc about. it. 

1 am not. (,lm iliar wil h tbe exact. legislat ion here, but T think thnt. 
I l'Cn (·Ct. the attitude of many civilillllS who served in the tinned forces 
during tho last, war. 

Now, that is a genNa l co mrn1,!ul. 
Since I hl1vc i)(,Cll in offiCt" and 1'\,(>11 prior to lltnt, n mllttCI· was 

cnllcd to my IlU('ntion that occlilTed to in rega rd 10 the Air Vorce. 
OCnllCIllC'II, this is nn eXlrcml'ly seriOliS mailer ; llud I tlrink il.. is /1[so 
an indica tion lluJ.t YOll luwe got. to do somel..hillg, Mid you hl1vc gol.. 
to do it. quick ly. 

l'
I contactcd ~ I r. Symington itbout. this; itnd 1 ha\'e ta lked with tho 

eople on his sl afl'. This lllny tn ke 11 few minutes, bllt it is vilal. 
f ere an' thc faels: 

A young man by lhe 1IIU11e of Lester B Wlker, whose seriu I U\lmhC'r 
is AF1608417!), was It pri" llte, 1 think, Illn/'be fl sergeant now, in 
tllC Air Fo rce during the last. war. H e wus (ischargcd ns of NO\'elll­
bel' 2,1945. Ire goes to a home; he livcs in til(' town or lIeur th ... town 
of H ollnnd, :'InclL lie gels marritXl; has a chi ld; he takes thc benefits 
of th e aT bill; buys Il home llOder tire or mortgage provisiolls; ho 
gets sthooling undrr the aT hill. 

Almost. 3 yent'S lall'r, the FBI comes into hill home Ilt noon tilllC, 
tak('S him by the IUI.I)(' of the neck; and takes him down to the local 
jail and snys, "You nre a deserter." :\I ind you, almost 3 yeal"S ufter 
he wns nllegcd l.y discharged. 

)' l r. E I,STON. Did he have his honorable dischurge? 
Al l'. FOlm. Absolutely; honorable discharge. I... h·ing ill his com· 

munity for a lmosl.. 3 yenrs; going through tlw ordinary wnys of life, 
just. IlS you and r. 

Weill I wns in the posit ion of being a nominee; wasn't. e]eded 
un t il November 2. 

Citizens of tbn L communit.y became rather ill'oused; contacted 
SeM,tor F erguson; Ir e got. in touch wit h peoplc down here in Wash· 
ington; and for a short. period or t.ime, he was rclcast'd. 

T he Air F orcf' co nt.('nds thot he, on Novemh('l· 3, 1945, tile finy 
aft.rr Ir e WIlS d ischarged, r('('nlisted . lie Ilbsoluttly nnd irn."vo(·uhly 
d('nit,s it.. Now, it. SCI hUPP(, llS thot nny of liS wlro w('nl through tire 
proccss of b('iJl~ disrhlll'gcd or !"elellsed from sen-icc, probably hnd 1\ 
stack of pllp('rs thnt high [indicati ng!, if not highe!", to sign; nnd I 
know, fro m 1)(,I·sonlll ('xpl'rience, thnt Tmay 11I1'·e siglH'd a reenlist lllPllt 
myself in til(, hurry to g('t out. But he denies that he did it. B.v 
mislltkl', p('rhnps he might have; I don't know. 

F urti lennorc, ] cnn't ~ee why it took them 3 yrfll'S to finally nppre· 
hend it man who hn!< never been out. of his own community, fo r nil 
intC'nts and »\Irposes. 

:'I l r. ThtQOKS. WI\S he tri('(1 011 that point? 
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:\11', FUH!) , L 8m just ('oming to thai point. I ret e is \\"hnt happened: 
He is tuken down to &,ifri<igl' Fi('ld, which is. I ~l1('ss. til(' only .\ir 
Forer bflS(' in lhr 10w(,I' pcninsuli\ of :\ Iichignn. HI' is put in til(' 
gUllnlbou~; hr rf'cciy('s no pfL\', 

In till' llwantinl('. 11(' hos hnd to gin~' up his home; hc hilS prnetif'ollv 
lost till' hOlm' thnt. he was purdHising 011 :\ 01 mOl·tg:ll.~(" nild wou]<) 
ha\'c if lil(' bnnh.('I'S in tl\{' (·ommunity hadn't giY(,1l hun Sf)IlU' ('Oll­
sidt'I'i\tioll. 111' is away from his "ifl' ancl2-ycnr-old child. 

TIll' citizens of Ihul community can't umh'l"Stand Ihis nbrilrftry 
netion: find I don't hlame them. 

Wl'il. aft!'!' .Jallunry :J, wh(,11 I came to ""fishing-ton, 1 tried to get. 
into till' 1I101t('l' and find out. why, oJ \f'ast, be wfisn ' t, iwing brought. 
up fot' triol. I.t·t mt' stll,tt' nt this time that Ill' still hfl<;n't. hct'll 
brought up for trinl. 

:\11'. BHOOK8. Did hil hTO to thc Fed('rfl l court for 1\ hfllwn'> corpus? 
:\11'. FOBD. 1 nm coming to tlu'Ll, sir, because lthink if h(' hlld had 

thr fllnds, thnt Iw flhsoilitely hfld the right to g"l't fL Imbclls co rpuS 
rcll·O""'W; hilL nftrr 11.11, w(' nHist remember he is just ill) onlinnry work­
ingmnn und 11(' hus lost C\' NY dime he cvel' hlld. 

Now. iJ('l'!U1Sl' of till' lr('lltm('nt thfLL he I'ec('ivcd nt. S(,]fridgc Firld, 
it finnll\" h{'C'iI.IlW necessarv for them to senu him down to nn .\I'JlI)' 
ho!:'pitoi ill l3ott1r Creek, )'Iich., nnd put him in u melltnl wnrd. 

lIere i" iUl indi"iduill who \\'ns flll honest., upright ('itizC'uj unci it is 
quite PQs!iible tllll.t th(' trel1tlllent 1hnt Ilc h as l'ecel\'cd in 4 or 5 months 
Illu)' wry \n,1I mukr him fl chnrge on soei('l,." for the I'('sl, of his life. 
In OUII'I' wonl~, b('cause of th('il' dilatory tactics, becnlls(' of th('ir 
tactics of huving him in the gunrdhouse find under confinement with­
out ft. trinl. Wi' now Iuwc (l possible meotlll case. 

If thl')" hud trit'd him I'ight nfter he Willi pitked up, the whole thing 
would hil.v(,' been resolved- was he guilty 01' innoe('nt? But in the 
m(,IUltinH', this boy, who thinks hI' is innoc(,llt, l'XC('pt for limited 
pCI'iods of tim(' he \Ins Illlowed to go home, hns been in thl' gUllrdhousc 
or in n. ment.nl hospital. 

Finally , on PC'b,'uary 7, aftcr considerable concern on my pllrt, l 
wrotl' ~lr. S.vmington ; and I willlco.vc [l. copy of the letter. 

(Thl' letter r{'ferred to is as follows: ) 
FJ;IlHl',l.HY 7. 1919. 

lion. W. i:)'fI :.o\IIT SYAllSG'fOS) 
7'he Secretary oj Ih ~ Air 'Qr(f, 


Pcnlo(Joll Buildillg, lI'uahillglon, D. C. 

Dv.,l.1I 811t: I am writinp: to ill<\Uire 8.'1 to the statu!! of }In, J.,e~ler Bunker, 

AFH301H179, who ill at Sclfri<iJ!;C ~ield Air Force ba.'1e, Detroit, :'Ilich. Senator 
Homer Io'cr!l;UlIon hn.$ contacted you before and your omce forwarded to him cer­
tain iuforlUllIion but 1 writo I\t thi!! time beeQu!IC il aJlpel\t'$ that recent de\'e!op­
men!1I havc taken placc that ~l\ontd be cullcd to yOl1r pcrwnaJ attention. 

FrOIlL the facts in lU\' pOSilC:<.'Iion it appears thaI the ,\ir Foroe ha!:l hnndled this 
maller poorly te) !la~' the leML As I will point out in this letter, and us .\'oU wilt 
find from a thorough examination of the situation, a ~'ounl! man's future health 
and happineljS ma\, well be de~troyed hy a lnck of proper I\dllLini~tratioli down 
the line in .\'our Department. From my own experiellct'!' covering 40 months 
ill tl\l' l'nill'd Stall',; l\avy during till' last war I can apprl'ciatc jU~1 what is hal)­
penill)/; at &'Hrid~e Field. It i~ typical of military justice. In Ihe c"",,,e of mo~t 
court/! martial, Ihc cnlh.,{'{\ lIlan's j(uill ill a foregone eollclll~ion, the e:(ten~ of his 
))lIni~hment being I he only i;o~u('. ( rebetled against t h(' 8)"$lell1 \\' hile in the sc.n'icc 
and it al>I)(,8'" ('\'cn more ultfair now that I 0.10 a civilian. 

The following faClll 1\1'(' indi~p\ltable: (I) Lester BlIn~er WM di~ch8rged from 
the Air Jo'orcc :\'ovember 2, 1945, at Lowry Field. 
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(2) lie has lived from that date to September 27, 1948, ill the vicinit.y of Hol­
land, Mich., either with his panlOW or with his wife, exeept. for a limited time at. 
EM!. Lansing, ~lich .• while he Wall attellding Michigan Stale College. 

(3) He W&S married l\ l srch 26, 19·16, and now is the rather of a young child and 
he and his wife have purchased a small homo with the aid of a O J loan. I believe 
they have had to either dispose of this home by selling or renting becausc since 
Septe mber he has boon incarcerated and without income while being detained by 
the Air Force. 

(4) Bet.woon November 2, 1945, and Scl>tember 27, 1948, he had boon regularly 
employed either on his father's (arln, at odd jobs in local industries, or Oil the 
maintenance staff of Hope College, Holland, t. lich. 

(5) li e h8l! reteived eduUlional training undcr the GI bill at :\Iiehigan State 
College a ftcr being duly certified by the Veterans' Administration. 

(6) 011 September 27, HI-IS, the FBI on instructions from the Air Force seized 
him and since that date he ha~ heen either in the Holland elty jail, the guardhouse 
at Selfridge Feld. or thc mental ward at the Army hospital at Fort ('u~rer, :\Iieh. 
For several weeks durinp: the Chri~tm8l! season he was allowed to be home. 

The following facts are alleged to be true: ( I ) The Air Force originally contended 
Lester Bunker reenlisted :\ovember 3, 1945, but now contends he nUl}· be accused 
of lllegally accepting sen·ioo pa~'. I am informed he deni08 both charges. 

(2) T he Air Force, aftcr wailing nearl~' 3 years to apprehelld a 1X:r!!on who was 
always at his homc, now claims the reason for the 5-month delay in bringing the 
man to trial is the need for more time in gathering evidence and preparing fo r 
trial. 

(3) The Air Foree officials at Selfridge Field ha\'e used brutal tactics in trying 
to obtain a ooufC8l!ion from Mr. Bunker. This incessant grilling has made !\Ir. 
Bunker ill mentally and as a rellul!. he has been a patient 011 i!C\'era l octasions 
at the Army hospital, Fort CUlIter, Mich. 

(4) T he Air Force officer!! assigned to defend the accused in contacting \'arious 
people in M r. Bunker's home town hll\'e adopted the attitude that he was guilty 
lnlltead of seek ing information to ihow his innocence. 

Frankly, it appears that ~Ir, Bunker must seek lhe aid of the civilian courts 
by a writ of habeas corpus unless the Air Force act.!! Ilromptly and with 8 due 
regard for justice and equity, I have analyzed the charp;es to thc best of my ability 
and 8!l 1\ lawyer I believe he probably should ha\'e his rights litigl\ted in a Federal 
court, Jlarticularly if the Air Force docs not show some rcgard for the d ue process 
of law. 

I 8m !lending copics of this letter to l\lr. Dunker, the attorney who lIlay repre­
!lent him in the civilian courta, and !Ie\·erlll interested citizcns in his home town. 
I hope it will not be necessary for the accused to resort to s uch action for the 
protection of his fundamental righur but unless action of some sort is immediatcly 
takeQ I shall advise the partiea accordingly. 

I look forward to a full report on this watter without dclay. 
 
Sincerely, 
 

GERALD R, F O RD, Jr. 

Mr. FORD, Since that time, I ha\"e gott.en more considerat.ion and 
80 has the bOY j but he is still incarcerated. I am told that be is 
presently to come up before some board which will determine whether 
or not his activities since November 3, ]945, are such that he is 
unable to decide between right and wrong and , lherafore, he ought to 
bo given a discharge. 

1 don't understand that procedure in the Air Forcc; but apparently 
it is being done. 

Now, there are also some other things Ulat tbe Air Force claims, 
and I want to state t hem, They say that be received some pay 
while he was at home during this 3-year period . ITe admit.s he 
reeeived some pay, bu t it was back pay tbat wasn't paid to bjm 
when he was discharged. 

They also say, and t.his is amusing, that he went back to Sclfridge 
FioJd some time in '46; checked in a.nd checked out, aft er spending 
1 night tbere. That is true; he did. He went back to Selfridge 
Field t.o reenlist, to 'seck OV('rBeas duty. He got tb ere, and some· 
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time during the day talked to some people; and they said he could 
reenlist but they couldn't assign him overseas. Well, it was late in 
the day and he checked to scc if he could get some cquipmcnt-or 
wbal.cver they called it in tho Air Force-to stay overnight. They 
issued it to him. 

The next day , after getting the answer that I ind icated, he left. 
H ere was a man that was fClf 3 ycars supposedly a deserter; und he 
goes right back to the Air F.1Tce base to reenlist. 

Well, it is such a sordid ·~ase, Mr. Chairman, t.hat. I cannot help 
but come before this COllllJlittee; and T intend to bring it up on Lbo 
floor of the House at the I'me this bill comes up for consideration, 
because it is a gross exam pi ... flf how military justice cnn operate. 

Mr. BROOKS. Would you r.alJ t.hat military justice or injustice? 
MI'. FORD. I think you ullrlerst.and what f meant. 
MI'. BnooKs. That is rigl.t.. 
Mr. FORD. It seems to m" that here is 11 case of a pcrfectly honor­
 

able fln:! upright citizen who bas been dept'ived of his rights as a 
citizen of this country, aft.er having served 3 or 4 years attempting 
to defend this country; and anything that you gentlemen can do to 
obviate this kind of situat ion certainly has my wholehearted sympathy 
and support.. 

We talk about. freedom. I m<!ant to get up yesterday on thl' floor 
of the Housc and bring this uF' but after tnlking to Mr. Elston, I 
decided not to do it. The bil ,vas up yesterday for five h,:.ncT.;-!d­
some-thousand men in the Air F"rce t.o be authorized. If they ~,,'t 
t rcnt one man better than the ~reatmCllt this man has to'ten .n 
my humble est.imation, whoever i::l in charge is incapable or trent.ol 
five hundred-same-thousand individuals. If thel'c are any questioiJ1l 
] will he glad to answer them . 

.M.I'. BROOKS. MI'. Ford, we appreciate your statement very mucl. 
Mr. Rardy, do you have any questions? 
MI'. H ARDY. No. 
Mr. BnooKs. fiJ I'. deGraffenrieut 
r>.1r. DEGluFFENRnm. No, sir. 
Mr. BROOKS. Mr. Elston? 
Mr. ELSTON. Of course, you oJnderstand, 1\,11'. Ford, the very pur­

pose of writing this bill is to take care of cases like that, and all other 
cases where there might be an in~ustice, and to insure to an nccusC(1 
person!l speedy trial. I don't beheve what you have testified to could 
happen after 11 bill of this kind would be passed, because t.he accused 
would be entitled to an early trial, entitled to counsel, entitled to have 
pretrial investigation, at which he could be present and have counsel 
present.; know the nature of the charges against him; bave an oppor­
tunity to investigate t he matter. AU t hose things we arc trying to 
ta.ke care of in this bill I think the case that you have cited largely 
arises becauso we didn't. have the kind of bill we are trying to coact. 

Mr. FORD. Toat is right. 1 am so happy that. some action is being 
ta.ken, because this kind of situation Cflnnnt .--.nl'l;n"" withnut hnving 
an unfavorable reaction as far as our armed forces are concerned; a.nd I, 
for one, want the armed forces to be looked up to and not to be looked 
down at, because the treatment or indi\'iduals who are good cit'jzens 
of our community. 

Mr. BROOKS. Mr. Ford, I suggest t~ i s: If there are any addit..io.naJ 
details t hat come to your mind , that you might communiC1lle tnem to 
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~Ir. Snffll'C \\\. will ciwck 0\'('1" lhl': pro\-isions of the bill whidl was 
passed last. ycal' to sec whether or not Lll(~rC w('rc any omissiolls in it 
which would close tip stic h 8 situntion that you ex plain. We cer­
tainly thank you n'ry much for coming here. We npprceifli(' your 
testimony. 
~k ELSTON". TIll' provisions of the biB, :\fr. Ford, ar(' contained in 

the SeJ('clin' S('I'vicc Act which, of course, applies to the Air Fon·c. 
~ I r. BnooKs. Now, if there are no further questions or business, the 

COlllmillec will stn nd adjourned until 10 o'clock tomorrow morning 
when we will begin It seclion-by-S{'ction reading of the bill. 

(Whereupon at 12:10 p. m., t.he committee adjourned pursuant to 
rccouveningFridny, :\Inrch 18, 1949, aL lOa. m. ) 

• 




• 
 

• 	 

• 

UN IFORli CODE O~' 1lILITARY JUSTICE 

P'RI DAY, M ARCH 18, 1 949 

HOUSE OP REPRESENTATIVES, 
CO:o.UIITTE£ OX ARMED SERVICES, 

SUBCOMMITTEE No. I, 
ira.shingion, D. C. 

The sllbCOlllmilt.c(> met at. 10 11. m., H Oll, O\~crton Brooks (dutil' ­
mUll ) prcsi(ling. 

)'fr. B nooKS. The commiLtcc will plcfise eOnlC to order. 
This moming, gent.lemen of the comm itlcc, we found thuL OliO wit.­

ness asked for 10 minul{'s' lime. H e is :M1'. T homas Killg, national 
judge IldvocnL<.' of t.he Rcscl'v(' Officers Associnl iOll. Since he hns hnd 
the experience of lIl'ing cftses under the Elston biH, I fclt like Lhe 
committee wou ld wanL to helll' him 10 minutes. 

1\ 11'. ANDEllS0N. Yes. 
:\11". 131100K5. So, :\ 11". King, wt' Ilpprceintc your IlppCnl"QllCC bere 

lhis morning. 
Do you htl,,{, n PI'cpllrcd stitt,cmcnt? 
 
)"lr. KING. No, sir; 1 do not have.
 
\1r. BROOKS. A1I righi, sir, just. proceed, sir. 

STATEMENT OF THOMAS H. KING , LI EUTENANT COLONEL, J. A. G. 
RESERVE, NATIONAL J UDGE ADVOCATE OF THE RESERVE OF­
FICERS ' ASSOCIATION AND PRESIDENT OF THE DISTRICT 
DEPARTMENT 

),11'. KING. :\fy nome is Thomas H . King, LieutcnnnL Colonel, 
J . A. G. Resen'e, national judge o<h'ocate of the Reserve Officers' 
Associil,tion and prcsldent. of the Dislrict depart menlo of that ilssocia­
tion . 

There f\.rc four points which wc feci sllOUld be (>mph n.sized in Lhis 
bill : The jud ieinl council, the Inw mcmbel' sitLing with the courL, the 
inactive training dULy reSClve sectiOTlll1l(lel' arLicie 2, II lId the Judge 
Ad vocate Corps in the three services. 

l nsoful' ilS lil(' ju<licin l council is conccl'lwd, wc feel that. fo r n person 
to silo 011 a military eOUl'ts-mllt'linl cuse he should hll\'e exp(>riellcc with 
his sub/'ecL. H you gel. II In,wyel' to hnndle a mattcr invoh'ing I:orpo­
!'Inion nw you geL one who is experienced with corporations and th(\ 
IllW pertinenllo it. 

If you gel. n lnwycj· who is to hnndle all insW'once problem, you wnnt. 
IUl insmnnce lawycl' to do it. \re feel that lhere should be militury 
In.Wye.l'S <'on('(' l'lwd with military cases. 

,y(, {cclthat n mnn who hus no experien('c in the sNyiee should not. 
say what gOl'S on in the service becausc he do('s not have the bac~­
ground to do it. 

(831) 
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And we feel that. the judicial council as set up under the Elston bill 
will be a very practical council . A difficult. problem in passing this 
particular bill would be that. the various sections of the Judge Advo­
cate General's Department would for tbe next few ycnrs be involved 
in handling courts-martini under three ent.ircly different. systems, be­
cause you had lobe system in existence prior to tilo passage of the Elston 
bill, and you have the system set up under the Elston bill and you 
will have the system set. up under lbis hill. 

Furthermore, it is our opinion that by cllan~in~ Lhe council there 
will be rights and I>rivilcgcs which arc presently given to Lhe accused 
under the Elston bill whicb will be taken away. 

Under the Elston bill you have set up a. council of general officers 
with the same pri\rileges as the board of review, and thaI, is to consider 
Lhe evidence. Now those people who arc more experienced in their 
respective positions because of their grade and their time in the service 
certainly should be given the same rights as a. board of revi ew of lesser 
ranging officers. 

Now Lhe question of the law member sittinl;\" with the court. To 
me it is inconcei\'able th a.t. the law member not SIt with the cou rt. We 
talk about endeavoring to take from commalld authori ty the right to 
control a. court. But. what do we do? We take the OIlC man who is 
certified by the Judge Advocate Gcneralas qualified to sit on a court 
and take him out of it. 

H e is the one man who is not subject to comma.nd influence if there 
is any , because be has beel) especially certified to sit as thela.w member 
of that court or the law oUker or whatever his title may be. 

To us who have l1'ied a few of these cases-and 1 had the experience 
in February of trying one under the Elston bill- it was one of the 
greatest pleasures 1 had , to have a lnw officer sitting up on tba.t court 
who knew whnt. he was doing. ,Vhile. we did not agree n.s 1.0 every 
point, we had a very capable. man. And while the result of the en.se 
was not to my tolal satisfaction, I left that.. cou rtroom with a definite 
feeli ng tha.t a fai .. brenk had been ~iven to the accused. 

Now as to the question of the Judge Advocate Coq~s. I do not 
know how the Air Corps functions With its present. mIlitary justice 
system because they hn'·c in their 1949 Courts-~Iartial ).fanual 
adopted the same Courts-!\ lartial ~lantl81 as the Army has, using 
the Elston law as the basis for procedure, as the bn.sis for sentencing, 
as the basis for convictions, and as the basis for the esselltial elcments 
of offenses. 

The.y lmve t.aken it. lock , stock, nnd barrel But they have com­
pletely dropped off the last. foUl· paragraphs which require that there 
be a Judge Advocate Corps und that the officer sit.t ing 8S the law 
member be a member of thaI, corps or duly certified by the Judge 
Advoca.te General of the Air Force. 

In this case-and 1 am relia.bly informed- in no instance do they 
have a.n officer certified by the Judge Advocate Gell('ral, but. the 
Cbief of Staff has appointed a number of judge advoca.tes, without 
the ncce3Sa.ry requirement. or certificat.e by the Judge Advocate Gen­
eral that this particular officer is so qualified. 

I know that the officer concerned in my case was duly qualified, 
(a) by my private conversation with him, and (b) by his demeanor 
011 the court. But wo cannot operate under by guess and by God, 
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but we have to have it. in the book 8S it. is. Now ei llH'f they are 
Opcfll.lin!; under the Elston law Of they arc noL. 

And I think they should be required to operate under the Elston 
law beca use that law was in effect at. the timo tho statu te was passed, 
saying that they would take over the military justice system then in 
effect in the Army. 

Now the next. poiJl t timt. I have been concerned with is in the 
Elston law, and it is the only -point 1 do not agree wit.h substantially. 
and that is the percentage of officers required to be in the Judge­
Advocate Corps. The Elsl(lll law says onc and a half percent. I do 
not see how they can operate with the full requirements with less than 
two and a half percent. 

The next point-Md with t.hat 1 am going to finish-is the question 
of making R eserve officers ill inll.Ctive status, that is on inactive duty 
training, subject to tho Articles of War. To me it is a ~ag if it were 
applied not as intended, not as these people say they tlllnk it should 
be put into effect, but within the letter of the law. 

Suppose I come in to my commanding officer-Colonel Wiener­
for a drill 10 minutes late and [ have said something down here that 
he did not like or the Department did not like. Well , they can 
court mart ial me, put me on an active duty, and hold me because I 
was 10 minutes late as the excuse. It is a dangerous thing. 

I personally have DO objection to being tried by a court martial, 
because I am convinced that you get just as fai r a break there as you 
do with any civ ilian co urt in t he count ry. And with the requirements 
for an investigation under article of war 70, or whatever it is in the 
Els ton bill, you have to have an experienced investigator and they 
do not kid with you. They get the facts. 

They get them by melillS that we do not approve, that the defense 
lawyer will get up before the court and scream his head off about~ 
but they really get the fa.cts and if you are guilty, I think they get you. 

And I think also if you are not guilty they are less likely to convict 
you. 

As to this busincss of in fluence of courts, Ill'y personal experience in 
Europe was a. very un ique one. 1 sat as a claims commission alld not 
as Olle having to do with military justice. I t ried several thousand 
cases. And I had an office next door to the president of our general 
court. 

We are very good friends. And I teU yon that even if the staff 
judge advocate did try to influence him, he had the courage of his 
convictions, and I think most of them did because t hey were good 
officers. 

They had the courage of their convictions to do what they thought 
wns right. Some of them Illay not have, but we 9lso Il:).ve civilians 
who do not have the courago of their convicLio ns. 

So, gentlemcn, with thosp: lour things, wercally lecithal. the military 
being experienccd il1 the military and the Navy OfJie<>fS being experi­
enced in Navy activities, should be the ones to make the decision, 
with a definite limitation as to the manner in which these people arc 
a ppointed. I like the E lston bill. 

I fought for it. r t hin k this committee did a magnificent job in 
preparing it. 1 t hink t hey came out with something good . 

~lr. BROOKS. Would yO ll think t he Elston btU was perfectly adapted 
to the Nln'y needs? 

8~:!66---HI..--No. 31-" 
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"'\fr. KIN(;, I think. :'fl'. C hairman , thlH Ih(> I!:lston uill ('QuId ht' 
substuntintly ndaptl'd to iI.., In effeel, IlS to th{· .\ ..nw nlld th(' Ai l' 
Fon'('S, wC' think . 

".\fr. BROOKS. What ndaotntions would vou mu kt"! 
:\fr. I\I :-<G. I fl'fluk ly nm lIot sufficientiy fnmililll' with tlw Xl\.vy 

procedure. 
:\[r. BnOOKS. or COUl"S('. I just cu li yOlll' attention to this fuet. l hat 

t his propo~('d hillll.ttempts to make Jl uniform system, Ilnd of <.'ours(' 
in that ('iLSP iht'l"(" is bound to b(> some IlltcmtiollS to Ilwci \h(' II I'('ds 
of th('l N avy and til(> A il' . 

),[1', KI ~O. :\fl'. Chllil'lllall, 1 belicw(' thol the Elston bill ('ould he 
used by til(' N n \')'. 

:\[... BHOOKS. Wi thout. IlI1Y ehnngc5? 
:\1"1". KIN G. W ithollt. ony SUbStfl111iuJ ChUllg('E; OJ' IlltlLC'l'ill] chan.ge. 

But r rio fecI that the Navy (Io('f" hllw' p ecu lia]' problemf:'., E wry 
comIll01UI ('I' of 0 shi p , be il.. lnrge or SlllfllJ , has his own problem. It 
is maiNially diff('l'()JlL in the Army Lhan in the' Air Forct'l wiwl't, .vou 
arc s ubstllrl l..i nlly laml~bll sed lind you Ilrc Illways part. of a JlIl'gCI' 
('(' helon . 

).fr. I3nOOKS. Could J II sk you this, th('n: Do you Iwli c"(' t.hot wo 
should hnve a uniform code? 

).fr. KIl'JG. I V(' t'y defil'litcly beli cyc that we should httve It uniform 
codr, insofar n<; punitive ilr'licle!> n.r(> concerned. \\'c do not. hi~ \' C ihc 
SRIllC syste m in l he Navy nOI' the Ai l' Force or 111(' Army for ('ollllll(llld 
channels. 

We havC' all enti rely d iffercnt bl'l'ak-down, nccesSitatcd by t he typo 
of ol'ganizn.t ions 1hllt. thcy arc. The Na,,), fUllct ions off or the coast. 
s llbs lllntially. They Ilrc at. sea. The Ail' Force is pmctically always 
l a nd~bascd except. wlwTl coordlnl1.ted with t he Kav,v. 

1 bclieye thnLlhc Elston hill, with Y(>r.r little chflngc, cou ld be mad e 
aya iillbh' l\Hd efTecl i,' c insofllr as the ~R\'Y is concerned. A nd 1 ha,·c 
hnd that opinion cxprcss('d to me by mllny of my brother 1\('scn'c 
O(fiC('I'S in thc ROA who arc Kaxy officers and with substflll t ia lly 
command cxp(' ri cnce. 

)[1'. BHOOKS. AI\Y questions? 
)fr. DEGltH'n;XU;It; o. As I understnnd , you feci this, ns one o r your 

objections to this bill : You feel thnL ihe R eserve officers Oil inn<'live 
Ji ~t !'! hOlild not com!' within the operation of this bill; i~ that COrrect.? 

~Ir . K I NG. Tha.t is light, si r . 
~rl' . I)EGR.U'n;NRIt; I) . Is thlll the thought you had ? 
~ rr. KnoW. Yes, si r. 
1\ 11'. O EGIt.H'F'ENnt~; I). T hey shou ld not. come with in t ho opel'lItions 

of the bill 
~ J' I'. K INO. T hnl is right. 
)' fr. o~;GuAn'ENlm:o. Thlli they should really be su bjCC'L to ('i"il 

Iluthoritics oilly. 
1\11'. KING. 'rlwt is right. 
~[I'. Ot;GItAF'n~Nlm;o. Just 8 S any ot her c ivi lian? 
~Jr. I\'lI'w. J tJl ink , though, that the military s('l'viec has n. vcry 

definit.e system by which Il R f>S('rve officer on inll('li,'c status can be 
)l'Operly tak cn care of, and that is by a boflJ'd of fitlless which 1h('y
1la,'c Ill. this time, and they ('all tw'Ow him out if he is not u proper 
person to be in t here. 

~rr. m:GRA~'~'ENnlt:D. But fol' any offenses thai he t'ommits, ony 
allcged ofrenses tha t he commits thaI.. might not go to t hat extcnt, for 
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him to be thrown out, do vOli think he should be t ri ed before n civil in II 

t ribullal us any olhel' ('i\·il ian? 
~ I r. K ING. )rhll. L is right, sir. 
~Ir . BROOKS. Suppose you 1111\'1.' this cusc. Say Il Reserve o(!'iccr 

O \'C'r the w('(>k f'nd takes (\ plane out in violation of the orders Ilud 
regulations und IhNC is 1l.('N).ck-up und som eone is hurl. \\Thal would 
be your r(, lnedy there? Would it be by miJi tllry or ei"i!iall court? 

:\Ir. Knw. ~Ir. Chninnoll , it is a Vf'q' simple thing for them l1 nd for 
the D ('parlJnl'nt conc('med to put him Oil I\ctive duty for 2 dass for 
tbal period of tiOll', He is drawing the pay for those 2 days. "H e is 
doing every thing. 

J.t, is n qu estion of how the ordcl' is written. And he has to volunteer 
for it in the first pinco. He cnn be put on active dut.y for 2 days or 
1 day or indefi nitely. It is a mailel" of just. cULting an order. 

~ I r. B nooKS. You would put him on aclive duty ? 
~ I r . KINO . C(·l'tainly J woutd. 
;\lr.BnOOKs. FOI·tho.. t. time. 
:'-ok K INO. lf he is going to pe rform il miliiary d uLy , for (t cou ple 

of dllYs, nnd he oughl to be in t.he service. But. if he is goi ng down 
here in the c\'ening fo r 2 hours of schooling or atlending leeim e, as 
we did the olher nigh t. with Dr. Compton, tHe you going La charge 
a man with yioitllion of the ninely-s ixth article of war-the ctLtch-ali 
section- mcr('ly beCtlUSe he is lnte? 

I think the proposition of u R eserve officer being subjected t.o 
courls-muJ"tiul proceed i.ngs ilnd bei.ng put. on act.ive dut.y pending his 
trinl tlnd tuken away from his civilian occupation is an undue pentlil..y 
i.n itself. 

It would ("rud fy most of them to be taken nway from their civilian 
jobs fOI" 10 days, 2 w('eks, 01" 30 days pending tbe trial and the service 
of 0. scn tcnce, whcreas he can be thrown out. if be is not It sui table 
officcl·. 

~Ir. B nooKs. }' II" . Anderson? 
 
~ h·. A NDERSON. No questions, Mr. Chairman. 
 
Mr. BnOOKs. Thank you very kindly, 111-. King. 
 
MI". K I NG. Thank you, si r. 
 
;\11". SMAllT. ;\11". Chairman. 
 
1\11-. BROOKS. "'(<'5. 
 
1\tr. SMA ItT. B<,fol·e you pro('C'ed with a. seclioll-by-seetioll reading 
 

of the bill, L hfi\"(' two teLlers here which I would liko to include in 
t.he record . One is from tile Air Reserve Association c.xpressing their 
npprccialion for being offered nn opport.unit.y t.o test.ify bu t respectfully 
d('clining find offering this l('t.tcr wherei.n they generally endOl"Se t.his 
bill. 1 would li.h:o to OfTN it. for t.he record. 

Mr. BnOOKS. If t.hNC is no objeclion, it. will be put. in t.he l'ecord. 
(The Iclter l'cfNred to is 11 5 follows:) 

AIR Rt:SERVE ASSOCIATION, 
Washing(tmo, D. C., March 16.1040. 

Hon. CAlti. \'1~!l0~, 
Chairman. Co"wIIUef) on A rmed Services, 


/(OIJSf) of Rtprt8tlllu{iues, Washingtoli, D. C. 

t\ ly Dr- ... R ;\IR. C II AIRlI ... S: I t is the 'Icsire of the Air Reserve A8S0eiation to 

cJ[p're",~ itl! endol"!:lCment and support of II . H. 2824. 
rhe enactment of this bill II'ilI do much to stimulate and sustain iudh·idual 

in l cre~t in the ilc;;cn'e program. Training faeili~ies are a must for any real 
Hc"Crl·c program. Thill bill \\ill do mueh to fill that "mUt-t." 
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The a.'l3Ociation wishes particularly to COffiffiClld the joint utilization provisions 
of the bill. It complies with the resolut ions adopted at our nationa.! oonventions. 

F ully aware of t he limita tions of time on the committee's crowded 8chedule, the 
M30ciation does not reques t an ap~rance before the committcefcelingthatthe 
exp ression set forth ill this le t te r wLll lre r\'e the purposes of the committee. 

Sincerely yours, 
W I LLI AM C. LEWIS, 

Euctllj~ Direcl.or. 

M r. S MART. The second comes from Mr. Knowlton Durham, of 
New York, who is I?resent.Jy chai rman of a military justice committee­
of the New York State Bar Associa tion. T hey likewise decline to 
testi fy, but. offer their statement. for the record. 

Mr. B ROO KS. If thero is no objection, it will be incorporated in the­
record . 

(The letter and stat.ement referred to foUows:) 
NEW Yo",,, 5, N. Y., March 7, 1949. 

H an. CARt. VINSON, 
Chairman, H OU8fl of Reprel/emotive, Committee on Armed Seruiea, 


1J0uae Office l3uildtn(1, JVoahi'I(1101l 15, D. C. 

D EAR J\h l. VINSON: In response to previous correspondence between I\ lr. 

Brooks and yourself lI'ith J\ l r. J\ lcCook, and l'>'ir. Smart 's letter to me of February 
25, 1949, I have the honor to submit to you herewith a statement on behalf of the 
spedal committee on admi ll is tration of military justice of the New York State 
Bar Association relative to 1:1 . R. 2498. a biU to provide a uniform code of military
ju.s tice. 

Sincerely, 
K S o wt.TON Dt1RII ""', Chairman. 

M ARC il 7 , 1949. 
To the Commillee on Armed Serlliu a, Hauat of Repulentotiue., Wot/hin(1ton, D. C.: 

You r chainnan has been kind enoup;h to invite this I)ommittoo t,o submit its 
evaluation of the proposed legislation H . R 2498, the so-called Uniform Code of 
Military Justice. 

T he special committee 011 the ad ministration of mi li tary justice of the New York 
StMe Bar Association W8I> a ppointed duri ug the sumliler of 1946 to make iUs own 
in<luiries along lines similar to those then bei ng carried on by the War Department 
Advisory (Vanderbilt) committee. Our 14 membens are all veterans of the 
Army, Kavy, or Air Corps \\' ho served during one or more wan, and all but two 
have been either membens of the Judge Ad \'ooate General's Department or at 
various times have been dctailed to the work of that Office. Through the then 
chairman of the committee, J udge Philip J . McCook, we kept in touch with the 
War Depsrtment committee. 

When the War Department eommittee's report was published, we found that 
while we disagreed with its recommendations in several TelSpeetS, we were genemlly
in accord with it.'! approach and premises. 

Meanwhile the Rouse Committee all i\'i ilitary Affairs had been eonducting its 
own ill(IUi ry and had iSllued its report dated August I, 1946, compri.~illg some 16 
recommendatiolls. T hese \\'ere all carefully considered by ue, alld while we agreed 
with most of the recolO lOendaLions, we disagreed with a few, and supplied some 
orill;ina l thoughts of our own. 

We submitted our original reI >Oft to the seventieth an nua l meeting of lhe New 
York State Bar Association 011 anuary 24 , 1947, and it wa.e by vote of the mem­
bens prescnt adopted.

Since then the Elston bill affecting the Anny before unification has been enacted 
into law, and the majority of OUf recommendations have been disposed of, gen­
erally s peaking, in a man ner 8&tisfactory to us. 

NO\\\Y0l.lr committee has before it for consideration H . n. 2498, a bill to pro­
\' ide a Unifo rm Code of Military J ustice, and your chairman has beel\ inw~ted 
sufficiently in the proceedings of our committee to st.ate that he would be pleased 
to receive ou r e\"aluatioll of the proposed legislation, together with any suggested 
amendments. 

For the purpose of this study, Chair(llan r-,-lcCook appointed a subcommittee of 
th~ representing each of the three brallch,:s of t he serv ice--Anny, Navy, and 
Air VOfl)8. 
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This subcommittee, on January 29, 1947, ill reply to the invitation from Prof. 
Edward r-.I. Morgan, chairman,8ublllitted iu recornmendatiOll8 in n letter addressed 
to the Committee on Uniform Code of i\lilitary Justice. That letter is &,"ailable 
to your committee should you desire to see it. We shall not burden the record by 
quoting, but it does cxprC83 our views 80 succinctly that we urge upon you its 
careful considerat.ion. Of course, you are also welcome to our previous publica­
tions, should you desire them. 

From fiMlt to l~t we have believed, argued for and emphll.Si l.cd the p r inciple 
that the judicial system of the armed services should not be removed from com­
mand controL 

The uniform code wisely continuCl! the Authorit.y to con\'C'ne the court in the 
commanding officer (arts. 22, 23, 24). The initial action 011 the record after trial 
is also taken b~' the oon\'ening authority (art.<!. 60, 61, 62, 63). These provisions 
are substantiall.v the same 8.i! present. Army and Na\'y procedure. Provisions for 
review by boards of re\"iew oonslltuted by the Judge Ad\'ocate General (arts. 63, 
66) fl.re sul)!jtantially similar lO the prc.«ent Army system of review. Filially, 
there is a wholly new provision for review by a Judicial Council (art. 67) with 
provisiOn for appellate counRel (art. 70). Improper interference by the convening
authority or allY other comullul(ling officer, with the court or wilh "any mcmber, 
law officer, or counsel thereof" is prohibited (art, 37) and is made punishable
(art. 98), 

In our original report to the Nl'w York State Bar Association, above referred to 
we presented a number of objection~ to recommendations contained ill the report
of the House Committee on Military Affairs (Rept. No. 2722, Aug. I, 1946). 
Our most importaut objections have either been recognhed or otherwise disposed 
of to our general satisfaction ill the subsequent enactment of the Elllloll bill. 

Thisleavcs for the purpose of our prCllent discussiou only the Prol>osed funda­
mental change of separation of couru martial from command, not provided for in 
the uniform code nor in the Elston Act. On this qUe5tioll we know Iha~ scparation 
will be pressed for by its advocate", as it has been by the Vanderbilt. Committee, 
the American and other bar &!!IlOciatione, \Ve urge the contrary view, as we have 
from the beginning. We agree with Judge Patterson, who he.s repeatedly said; 

" I t would be unwise to ha\'e particular functions within thc Army carried out 
br. officcrs who are indcpendent and scparate from command and the rCllponsi­
bllities which go with cOlllllland ," 

We also agree with Gencra! E:iscllhower, in his statement to membet8 of t he 
New York Bar at the Lawyers Club on November 17, 1948, thllt; 

" T his division of command rCSl>Onsibility and the reSl>Ollsibility for the adjudi­
cation of offcnses and of accused offenders, callnot be fU! separate as it is in our 
democratic go\·ernment. 

"Somewhere along the line • • • the man who makes the final dccision 
must have also on his shouldeT3 responsibility for winning a war ; and please never 
forget that." 

The success of an Army depends Uj>on it.s commander. His islhe responsibility 
to maintain discipline in the command. So also mnst he bear the responsibility 
tor the proper administration of the system of justice within bis command. 

Because we find some abuse of authority gives no sufficient rOASOn for abandon­
ing the cardinal principle of unity of command. The uniform code makes pro­
vision for correcting abuses. We believe that H. R. 2498 ie a good bill. It 
retains the best points of the Elston Act which took a long forward step in reform 
of military justice and adds good new points of it,s own. 

We ask that you rccommend it for enactmcnt into Jaw. 
Respectfully, 

K NOWLTON DURHAM, 
Chairman, Special Commi/ue on Ad min~trallon of Military JU31ice, New 

York S/aU Bar AUO(1'ali01), 

?-ofr. SMART, I would like further to say, Ur. Chairman , !.hat Mr. 
Arthur J . Keeffe who r.residcd over It group of gentlemen who prepared 
a report relative to Navy justice, known as the Keeffe report likewise 
has declined to testify, but I now offer bis statement Cor the record. 

Mr. BROOKS, Without objection, it is so ordered. 
(The statement referred to is as follows: ) 

STATEaIENT OF PROF. ART II UR J Oli N KEEFFE, OF CORNF. I,1. LAW S e n OOL 

For over 11 yeat8 J have been a teacher of law at Cornell Law School in Ithaca, 
N. Y. Prior to that time I was for about 12 years a praet.icing lawyer with the 
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firm known now as ~liIbank. Tw~, lIope. and Hadl..,\, at 15 Broad Sircet Xcw 
York, X. ", From AI>riI9, 19-16, to June 12, 19·17, I w~ Jlre.~id('nt of the G~ncra! 
Court-lIlartial Sentence Heview Hoard of the l:nitcd StateI' NIlI' \', I took the 
job at ~ l r. Forre~tal'!I r('que-'11 to give a ei"ilian review to OVl'T 2.060 naval courti 
mart ial and to study the courl-martial !!ystclll alld make r('commendationl< for il~ 
reforln. With Felix Larkin. I~q., the {lX~'ClltivC secretar\, of til(' committee that • 
drnftcd thi!' uniform Code, , Il'as 0116 of two ei"ilian mCli1hCI">l of an othcrwu.e all 
uniformed board. 

I regret to state that I mu~t 0PIXlSC Ihe cnactmel\t of thi" proposed utliform 
code in it~ present form. I do thIs the morc reluctantly becausC' of the rlenJonal 
admiration I haw' for both Prof. f~hl\und :\ 1. :\lorJ;8.!L, Jr.. ~nd FeU...: Larkin. Esq. 
They are the ~ble.~1 of lawy('~ and the fillest of fellows. :\Iin(' i~ al,.;o a reluctant 
ol»>OI!.ition bet'aV~e ther(' i~ a I)('ginnin~ in this code of real reform. An effort h.&'! 
been mad!.' 10 achiel'(' the I!am(' proel.'dur~ in the dll'ro ,,('tl' ic(!l! and for tht' fi""t 
lim(' ci\' ilinn judge!! are crealed to gi\'e a limited review. In cOlltra-l with lh(' 
C'hamberlain bill of 1920 for which Prore;,sor MOf'!l:an ollce rourghl >;0 hard. thi.~ 
Prol)()sed uniform COOl' , hOII'el'er, is a I!orr~' IIU","lilule. 

I O\'I>OSe thc cooe for 111'0 rea~onR : 
I. ,ack of Cil'ilian Advi~ory ('Ollncil. 
Aft!.'r an !.':l:hauslive ,,'udy of th!.' court.-marlial ~Yl<tem, Army £Iud Sa"y , 

American and British and to the ex(cnl. al'aUahlc other foreip:n coulilries, our 
board recommended to 1\lr. ForrClltal that an advisory council ~ fll)pointcd t.o 
draft reform propo!<llis for COllgrC!!!I. 

Tltii< recommendatiOIl wal< in the highCllt tradition of the h·gal JJrofessioll. 
Bo~coe Pound of the IIf1rl'ard Law School manl' ~·car.; a~o ~uJl)j(e~te it to the 
American Bar A;I.«ooialion. Thnt a,,~ociation uuder the map:nHieent leader:<hip of 
Witliam D..\ritchell and Ilith the aid of Chief Juslice lIu~h{'~ lind Attorney 
General C\llnlllin~$ obtained rule making powell> from th(' ('onj.t:re.;... for our 
Federal courts, :\fr. :\lil('h('l1 i~ lit pre;.;ent chairman of the ad\'j,lOt.\' committee 
to the Supreme Court with rC!<pcCl to the Federal nul"", of Civil Proc('dul'{'. 
There Wll.i a "imilar Add~oTl' ('OlllmittI'C on thf' Federal Criminal nul~ under the 
chairman~hip of ('hief Ju~t(ce Floyd E. Thompson. In the Stale of Xew York. 
~ lhe rf"',ult of II «,Iebrat.ed la\\ review arlicle of :\Ir. J\I~li('(! lkonjamin ('ardoz.o, 
two ~imi1nr adl'isory bodies wefe long ago ('S1abli~bed. the Judicial Council and the 
Law R{'I'iHion Commi"~ioll. 

The re8.!SOIl why law reform ha.~ gone to court fule" rat.her than cod{!/! i~ becaubc 
codes quickly become rigid. A.nd out. of date. T he Conp;tCI'I~ lin:' too mallY other 
illl l)()rtanL things to do to make ehangel! in legal proc('(lure. A IIplendid begin.
ning WII...'! made in the drafting of coun martial by Judp:c .\lanllew :'dcGuire for 
the Navy.

In Illy pen:;onal judgment the worst. thing wroni( with thi~ uniform code is its 
failure to provide the IlCrlllancnt, independent ad\'i~ory council which onr board 
su/ur;ellted snd which the American Bar A-.sociatioll 8Ug~ests. 

The uniform code doc" prol'ide for th~ cil'ilian jud~eR. and I 11m happy that 
it doci!. Jlnd the annnsl rell()rt of thc'IC men aDd the three Judl;e Adl'OClltes General. 
Code 67g is a poor sub3titute for the informed di.:!intel'C8wd eritic;';Ull that men such 
as Arthur Vanderbilt and :\Jatthew :\lcGuire would give tlte I1rmed !\Crl'ices and 
the Congress.

A moment.'s reflection will COln'ince yon UUlt this is so. Take I1lly of Il myriad
of agencies that the Congre:lll from time to time creMes. Each begin.;; z.ealously 
and alive to the public int('t~t. All too quickly each I1gency comCA to assooiale 
as the public the litip:arl\..S ~hllt l1]>pear before i~. In mflny Ca..'lC1I we have Reen the 
best agency go quickly to I)()I. because thcre was not. that di"inlerested civilian 
criticism that only /l. body eon_~tiluted a~ the sup:l!:e$ted advisory council could 
gi I'C. I I hink many ajliCncies in Wa..Q hinjo1toll would welcome aid such as \\'e suggest 
and I cannot understand why the armed >:!crviC(l1! reject it, 

I laving made the mistako of not I1 I)pointing ao ad\,jsor~' council of di$tinfi:uished 
cil'ilian.q to draft thi.« codc, the Ini~take is compounded by ~ending this code to the 
Congre:'18 without clearing it with the American Bar l\&iociatioll and other tepre­
II('ntllljve lawyer and I'eteran P:roul~. 

T here can be only one explanation a.." to why llll~ ha..~ nOl heell dune. Th.\ 
armed S£'rl'icea do 1101 want any eil'ilian control if they can al'oid it. 

lA!t me call to your attention what an advi.'<Of.I· council can do. 
(0) Thcre ought to be one Judge Ad\'ocate Departmeut, not three. 
\\'h~' hal'e three Judge Adl'ocatM General? Why not merge completely at 

lcast thc rel'iew fUllction~ or the three llen'ices and saW) the country money and 
become more efficient? It I:I hould be nOled that 1\Ir . Forrc9tal has suggcsted SOme­
thing of this sort [or the medicnl service. 
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(b) Thel'(' should be oue lOp board or Seutcllee Review_ 
 
The code docs IIOt prQ\'idc for a lap Uotlrd of !'entente review or clemellel' board. 

(Set- Keeffe Hepar!, PI). 230-236.1 Pr~\ImRbJy ~\lch board~ nre lO be !SCi. up ad­
mini"trllli\"cly by rcglllnlion~. (Sec nrt. 36.) Thi,; mean!! thsl, wilh 110 genuine 
ci,'iHan ad\"i~ory council, th{' ~('r\"iec.~ will do as they please nbou~ such boards. It 
i~ not cI'en prol'ided that the three cIvilian judges hurled ill tht, Department of 
l)ercn~(' need be conSUlted, though doubtlc~>; they would be. Thi~ i~ most. import­
ant i)('CtH1SC over 75 pcrc('nt of aU court-martial CtIRCS nrc dc~cr!iun or 11. II'. O. I. 
and in 1'01 I'e difficult psychiatric problems. A citizen llrrn~' i~ bound to ha,"c many 
citi~!'n8 who CRnllot make the ll('cC&l8ry adjustment. Our hoard SUICII:CSled that. 
this important problem be tackled by a top clemency board headed by a diHin­
guil'hed civilian law~'er upon which, in addition to the clenll'ncv officers of the 
scrviC0<, there would be an abhJ civilian psychiatrist and penolo~i~t. 

There is need 10 ~t udy the pri~on lIysteml! of the I!('rvicel< Ilnd ,.;uch a top board 
of ~enhmce rel'iew would r<'pre<ent a needed eh('{'k on the lOililflry pri~OI\,<. Let's 
not fOl"J(et what Tholllll.ll :\Iou O~horn fonnd in the military IJri,oon;:; after the 
Fin<t World War. It ,,-auld be all invaluable aid 10 a civilian add~on' council 
to llll\-e ~uch a check 011 the prbon~, Wh('re is it? ­

(c) Arl' officer:; tretl.\(.'d bett('r than men? 
1\ !Creal deal htl." bC(!n ~aid about omce~ recejvill/l: ies>! ~c\"('re trrtltnwnt than 

enlisted mell. Though our board reviewed almost el'ery CfL."" of n man cOIlI'ictcd 
b~' a nUI'al court mtl.rtial dO\\11 to I month after \ ' J -day who was !itill in prison 
when we reached hi~ cruie, w(' I'll\\" th(> cn.~es of only thr('(' oflie('~. \\"e thll'! could 
not ,<Iny II lwther offii'crs dirl or did nOI receivc more favorable Irf'atment than men 
and we pointed out thaI th(> IJrohl~m wn.~ difficult flnrl OlllO(hl to 1)(' s t udi('d after a 
ro\"i(>\\' of the cas~ (Keeffe R('porl. I>p. 327-333). XothinlO( hal' 1)('('11 dOl1e sboU! 
it. Will the three buri('d jud/(('" do Ihil!- rel'iew with th(' thl'('(' J llflj.:(' .-\dvocate~ 
(;encral? You can be >,Ut(' (hal if the COIllr:ress doc!' not cr(,lltc thc adl"i,or.,· 
council. it will nC\'er be done. 

(dl The effect of each dbchlll')(e should be !!tudicd. 
CI~llIenc.r hM been /(ranted ill many c~es by holh thl' ;\rlll~' and Xsvy by 

chanp:inlt a dishonorable di~char!Ce to a bad-conduct. di~char/(e. T his i~ so mllch 
double talk because so far as our board cOHld rli:;coI'er, thert' b very little practical 
dilTerence between s bad-eouduet. an(1 a dishonorable di!'char![f'. We !L~ked t11at 
the a(h'isory council be created to IIlud)' tho:s<! discharge!! 80 that if a man del<erve.~ 
some clemenc), and hi>l dis.r.har~e is to he chan)!;ed from di~honottl.blc to a better 
ticht., he will TCf'eiv(' the merey (Kecffe Report, pp. 318325), Th{ITe ha.~ be(,l1 no 
advisory council und( tll('refore, ttl('n' i.~ not liket~· to be all\' correction of this 
drt'a(!ful injustice. 'J 0 a mall of ~elf-l'C,<Ipect, one of t he~c di$chl\rl:e~ is civil death 
bceaul<e a recipicnt of ('ithl'r C!lnllot be employed by the State or Federal Govern­
Ulent or many corporations. 

(e) Should 1101 double jropardy be aboli~hed? 
From the CfL.oes our board rel'iell-I'd we were worried about the prel'alence of 

oOllble jeopardy in the annPd J:lefl'icI'~. An el1li~ted mall p:ets inlo troublc. He 
i~ arT'Cflted and tried and jailed in the civil court.~ or hi,.; ca!'C i~ heard and he is 
atCQuiued or his S<'lltenc(' is I\lll!pended. \\'hf'n he iq rl.'len.<;ffi h~' {he cl l'il author­
itic!! he i"l promptly tried again by the mititary for the ..aJ1lC offen"C. This is 
wrong. In our report wI' said so and asked that the ActvillOry Council sllIdy this 
in all its phases. (See i{pclr(' RI'J"lo rl. pp, 270 to 278.) As you llIi!Cht cxpect 
with no advisot~, council, nothing has been done and article 1-1 of this uniform 
code prescrI'cs douhle jeopurdy in !Ill it~ !Clory.

(j) The barbarOIl!! practice of not dnting sentence from arrest continues in 
thi~ code, 

In ca~ atfter ca~e our board reviewed, no credit wa!lll;iv('11 for limc the enlisted 
lIlan spent in jail before scnlellce, ,\ rtlcle 57 (b) provide~ Ihal ~el1tenee runs from 
the date of rendition and I caunol ,<lee that any credit ill to be lI;ivcn for prior 
confinement. 

111 our report wc asked that credit he ~iI'en in whole or in part from the date of 
arf'C!lt d('pcndin~ upon whelher the defcndant t\·1IS confined 10 quarters or the post. 
or incarcerated in the bri~ (1(('('lTc Rl'port, pp. 182-]86). Thl' point is important 
a!l in many cases delay of trial for proper preparation is in the defendant'8 Inlerest 
and ir 811bscquently convicted he oUght to rcceil'e credit from arrest. in the sentellce 
rendered hI" the trial cOllrt. Ol1l.'e more an advisory council is needed. 

(f() Could not an advisory cOllncil ad\'il>C Ihe armed S(>rvicel< and the CongrcSlil 
o.s to whether the civil legal work of the services eould bc~t be handled by the 
judf(e advocates or civilian general eounsel? 

An advisory council would be of great valUe to the armed services because 
there is a great deal of civil litigation and procurement no w handled by civilian 
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lawyen in both the Navy and Army and Department of Defense. Ballantine 
made a study for the Navy on the office of the general counsel that. such au 
advisory council could and should follow up. 

I have taken the liberty of listing these maiteJ"8 at considerable length to show 
t.he committee that. there is no advi!lor~' council created for lhe same reason tha~ 
the drafting of this code WM not done by such an advisory counciL Tho armed 
6CTvit'C9 want a minimum of civilian control, preferably none. I don't blame 
them. But as former PTCRidcnt lIerbcn Hoover has recently pointed out, the 
expenditure of money is so great a factor in our total toonom," there mu..% be 
more, not less, oivilian conI rol . In I his instance a citizen army ilj to be left without 
informed civilian disinterested advice. Above every other reform, the COnl1:res8 
must ins ist upon the appointment of a civilian advisory council by the Prc..~ident. 
Ir thi~ be done it will not maller whether the proposed uniform code is enacted or 
defeated. The busines9 will thell be in competent di.:;illlerestro ch'i1ian hands 
and by annual reports and studie!l the Congress and the Secretary of J)('fen."C can 
correct the serious defeclP in thi>! present legi~lation. 

2. Unlike the Chamberlain bill of J920, I he pre3ellt uniform code prc..'lerves 
substantially unimpaired command coniroi of the court-martial system, and n 
faill< to provide the nceded impartial judicial review. 

The Congres9 will remember that the Chamberlain bill of 1920, which failed of 
passage proposed that command control of courts martial be eliminated in two 
way!!: (I) the convenin~ authority or commanding officer was not t.o have the 
right any longer to re\'lew the judgment of the court that heard the case; (2) 
court-martial cases after they were decided by the trial court were to be re\'iewcd 
automatically before three judges appointed by the Pre!lident, constituting a 
court of military appeals and located in the office of the Judge Advocate GeneraL 
In sharp contrast to the provi~iolls of the Chamberlaill bill, the present uniform 
code preserves intact the review of the convening authority, not only for clemency 
but also for points of law. And while it does create a judicial council, consisling 
of three civilian judgea and located itl the Department of Defense, the right to 
apIX'aJ a court-martial case!.O this judieial council is badly limited. 

Let me take up these matters in more detail: 
(a) T he code leaves unlimited review in the cOln'ening authority that makes 

the charges and appoints the court. 
The convening authority or eommanding officer makes the charges against the 

aeeused and picks the memOO/'llhi p of the court.. From the experience of our 
board in reviewing naval courUs martial, I can confidently assert that the prineipal 
thing wrong with trials is the fact that the court is so under the domination of the 
commanding officer that there is nO trial at all. It is not so much that inllocent. 
men are convicted as that oulrageously long sentences are givell by the tria] court. 
T he convening authority is not a member of the trial COurt. Hc does not see the 
accused or hear the wiulC8S(l,S. Yet the trial court knows that their decision will 
be reviewed by the convening authority and the line of least resistance for the 
members of the court is to fix a long sentence and let the convening authority fix 
the tinlilsentence. This is just the revcl'!lC of what should be done. The court 
under Our American system-the court t hat hears the accused and sees the wit­
nesses----tlhould follow through and tix the sentence, because it is in the best 
position to do so. 

It was the suggestion of Arthur Vanderbilt that this review of the convening 
authority on law poinu be eliminated and that the review power be cut down to 
review for cleme ncy only. I t has been the suggestioll of the American Bar 
Association not only that the reviclV be limited to clemency but that the selec­
tion of the court be made by the Judge Advocate Ceneral and taken away from 
the convening authorit.y. Thie suggestion is a good olle and I heartily approve 
it. It was the suggestion of our board that the provisions of the Chamberlain 
bill ot 1920 be foilow(l(l, and thM the review power or the convening authority 
for either la w points or clemency be eliminated entirely ( Kceffe Repon, pp. 189 
to 206). This is for the reason that we though t that under the guise of clemency, 
a convening authority will aetually fix the sentence and the courlS appointed by 
him would continue to give too long sentences, knowing full well that under his 
clemency ])Ower, the convening authority will reduce the sentence to what he 
thinks it ought to be. The \'itiousne&'l of this system has always been the fact 
that not all sentences were reduced as the tria l court thought they would be. 

The difficulty is that the prescnt uniform eode preservcs intact (arts. 60-64) 
the right of the convening authority or the commanding officer to make the 
charges against the accused. to appoint the court that is to t ry the accused, and 
t o review the sentence passed by his own appointed court, 
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There will never be any hnpro\'cment in court-martial trial procedure so long 
as this power remains in lhe convening authority or commanding officer. 

(b) The code preserves an unnecessary and expensive bureaucracy in that 
boards of review in the officcs of the Judge Advocate arc unncCCS!!ary, wasteful, 
cumbersome, and undesirable. 

Tbe present uniform code not only provides for review by tho convening author­
ity or commanding officer but MUlr the case has passed him, it is to be reviewed 
by boards of review in the officCll of the three J udge Advocnt~ Gcneral. This 
seems to me an unnecessary step and a waste of time and moncy. All efficient 
review would bring the ca.sc directly from the trial court to a court of military­
appeals stich as the Chamberlain hill ptopol>ed. The boards of review in the 
offiOOll of the three Judge Advocates Ceneral appointed by him will be subject 
to his control. You cannot expect such boards of review to give that disinter­
ested impartial review that the Congress desires. Like the trial court, under 
the domination of the eonvelling authority_ the boards of review ~'ill be under 
the domination of the Judge Advocate Ceneral. It is equally undesirable. 
Courts should not be under the domination of anyone. The vcry creation of 
these boards of review is most undesirable in that it is proposed to give some 
cases only a military review before these boards of review. This perpetuates the 
old mistake of unequal review. 

(c) Appeals Undcr the Code T o the Judicial Court Appear To Be For Generals 
and Admirals Unless You Get Death. 

The present uniform code creates a judicial council of throo civilian jud~es. 
but the difficulty is that the same vice that was I)resellt before persists. The 
great virtue of the Chamberlain bilJ was that the case of c\'cry man was reviewed 
automatically before a court of judfl;C6 appointed by the President. This was 
our suggestion (Keeffe Report, pp. 216-222). There is no reason why the three 
judges cannot be expanded to fh-e or seven if need be, and all tbe cases heard 
automatically by them. 

The Congress should realize that over 75 percent of the cases are desertion or 
a. w. o. I. and there a re very few points of law in thcm. f ~'ould think that the 
officers of the Judge Advooate General's Department would be much more 
profiTably employed in preparing cases for the judicial council. Why gi\'e the 
double review? The lIIne consumed by the convening authority and these 
boards of TC\'iew is a waste of time and money. Certainly the work of this 
court will not be greater than the United States Circuit Courts of Appeals for 
Lhe Second CircuiL of or the United States Court of Apl>cals for the Dist r ict of 
Columbia, If it. is to receive the pay And ran k of a United Stales circuit court, 
it ought to do the work of sueh a court. Tam sure five judges could do it, sitting 
in panels of three judges M the circuits do, Why nOT. do thi!!? I cannot believe 
there is any merit in any sUJl;gestion that boards of revicw are neCC8Sar~' to cut 
down the volume of C8SCII. Our board reviewed oyer 2,000 naval courts mart.ial 
from April to September, I t can be done adequately by a five judge civilian 
court if it organizes right and goes to work. 

lJnder the present IUliform code. who can be sure who is given an unqualified 
righl to bring his case to the judicial council? Unless you have been scntenced 
to death, the only ones who arc given, under the uniform code. an unqualified 
riJl;ht to ha\'e their cases reviewed before the jlldicial council are Jl;enerals anrl 
admirals. I submit that thill is contrary to the American system and that e\'ery­
one regardless of rank should have his case automatically heard before this top
civilian judicial council. Here again we see command influence in operation. 

(d) The Code Let.! the District Attorney (JAG) Decide What Cases To Appeal 
To The Judicial Council. 

The Judge Advocate General is not. and by the nature of his office and appoint­
ment, cannot be an impartial judicial officer. He is in as inconsistent a position 
as a commanding officer or convening authority, FIe is to enforee discipline 
and he is to give defcnse. It is for this reason that. the English in their reforms 
have provided that the Judge Advocate General be a civilisn appointed 011 the­
recommendation of the Lord Chancelor and be responsible to him. 

Significantly, in order to reduce this conflict the English have removed the 
Judge Advocate General from the control of the Secretaries for State and Air, 
The committee headed by J ustice Lewis declared that the prOflecutillg and defense 
sides of the office of the Judfl;e Adnlcate General's office must be completely

separated. T his recommendation of the Lewis committee follows IUld approve.~ 
the similar recommendalion of t he prior Oliver committee. And the recommenda­

t ion has actually been put into effect. See Report of the Army and Ai r Force­

Courts.l\[art iai Committee of Hl46 publ ished in January 19..9, Prefatory Note 
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and par8~raphs 107 and 109 and 115 to 120. The prooccution iJC(>IlIS La be placed 
under the Adjutant General of the British Army (or pUfI>OSeII of discipline and 
general administration. And the English have under con~ideration changing 
tll(' name of their Judge Advocate to " Chief J ud~ Martial" ~ince in the future his 
dutiell tlTe t.o be purely judicial and his title is "confusin!t ntHI rnisleadiu~." Sec 
paragraphs 30 and 114 of the Lewis Committee. The El\gli~h Rillo aTC eon~idering 
changing the name of the trial ".Judge Advocate." T he SU/(I;C8Iioll is to ea!! the 
Trial J udge AdvQcat-e, the "J udp:c ;\larliuJ," or "DepillY .J Udj(6 ~ I artial." 
(Sec par. 197 of the Lewis committee report.) This Im:!Sl'n~ rdorm carries out 
the program of the Oliver oolrllniuce appointed when t Ie Engli~h Prime Minister 
wa.~ a Conservative. 

To all intents and purpO!<I''' thl'rl' i~ no difference l.>etwl'l'll thl' Judge .\dvocate 
Gcn('raJ 9.lId II. di~trict attorney in ci\' ilian life. Yct. d{'!l;pif(' thi" b8..~ic conflict 
of int('r(!l<t~, the uniform code in arlicle 67 (Il) (2) provides that the JII«U;I' .\d\"ocale 
Gcnl'rai ma~' order forward lO thl' Judicial Council for tl'dew, s uch c/l..~(,>, e.~ he • 
JllcA.-'"C!'" This 81rikl'!l me 8..~ \"('ry had." ThiJoo mean!l thst if ~"ou ar(' J,ti\"('n a d('9lh 
~I'ntl'nce or you ate a general or all admiral or you art' a man who~e ca..-;e intere:<ts 
t hI' J udge Ad\'oca\1' Gl'llcral, ~"OU can ha\"c your ca~(' aPl.>eaIL'(] to thc three civilian • 
jud,o,C!I appointed by thc PrCllidl'nt. 

From what r ha\"c :<Ct'll of redl'w of COUTts martial, I ~a.\· to you Ihal the time 
ha~ come when revicwt'houl<1 bl' ,II.i\'('1I to cvery casccquu,lly and Wilhoul (i(>pcndins 
11])()n the action of anYOlle. When lIn.tional rlefense i~ so nece~~ary Ihat we have 
to hnv(' large citizen armies, the 1(,I\..~t that Ihis Conglc.'~ can do for Ihe Pllrents of 
,\ merjCl\n youth is t.o !lCC to it that Ih(' ease of everyone of th('m who i~ convicted, 
he r('\·iew~1 before a top civilian court. I "ay e:-;pand the Judicia! ('olillcil to 
five judges and give rcdew to eVf'ry olle nlike. 

(t ) T he codc pro\"i8ion for relli('w by petition i.~ a phony. It i~ for the wicked 
and well connccted, not for GI Joe. 

There i~ 110 third way by which 6 Ctl..«e can be t(l\"i('wed b~" Ihe Judicia! Council 
after it h8$ bt>eu IInnecc~~sril~' r('vicw('(1 by the con\"enin~ a\lthoril~· snd a I)()ard 
of review in the offices of the three judu;e ad\"ocat('"S. ,\rlie!(' 67 (b1 (3) Jlrovides 
that upon Iwtltion of the 8cc\l~('(I, th(' Judicial Council carl p:rant fI I'Cview. I call 
YOlir attention to the fa.ct that th(' codl' siJ(nificantly dOl.'~ not l('l\ us who is to 
make thi~ petition. In m)" I'hort lour of dllty with Ihe X8\"Y, I ~9.1\' the casel'! of 
very f('w dcfcndnuts Ihat W(,fe highly educated men. They were "cry young 
lllen, and in most c/l..~cs \'eT~· poorl~' educated mcn. They wcre men who were jp 
trouble lar!tel~" bccau~(' of bad homc environment. They were the children of 
divorccd parents, arid the rcal pOOl and neglected ill Atnt·rica. 'J'ht'l"!c mcn, if 
they nr(' to (',~ereiRC the Til(ht 10 a.pp('/~I, to file a pctition to Ihe Judicitlol Coullcil, 
will have to ha\'e a~~i!\tane('. The onl." ones who will not requi r(' a~~islal1ce are 
the wicked a'ld the well coruu·Cled. This method of providin!t an appeal by 
petition will result in the wrong kiud of ca.."t'S J,toing to the Judicial Coullcil and 
the riiCht kind being buried in Ihe Board of Re\"iew in the office of the Judge 
Ad\'ocate General. 

(J) The codc doel' nOI provide f(lr a chief defen!'(! counl;('i. 
1'0 00 ~ure that evcry Cr\.'<C is Jlr'('l«'nted to th(' J udicial Coullcil, it \\as the sug­

1t('~lioli of our board. b8s.ed on our (":rI"lX'ricnoo in I"\'\"iewing the ca!lC!l, that there 
should br created a chi('f d('feni'f' C<)llll>'t.'l. (Keeffe ltc-port I). 254). Ruch an 
officer, :l.nd not the J \ld~(' .\dvocale (;eneNll. should have thc rt'spolI~ibi!ity of 
R"IX'alillg ca.~e~ to Ihe top cl\' i!ian CQurt. It is too much 10 expecI nn.I' Judge
A( vocate G('neral, 1\0 tnlltt('r h(>w Iwll intentioned and no matt('r how capable. 
to act in two capacili('~ likc Pooh Bah. It j" like a8killl{ th(' di>.. trict attorney to 
appeal the C8..-.c of a defendant thai he has convicted. If we haw It chie( dcfense 
coun~cl a l)poiut('(lby the RecTClary of D('fcnse, there i~ !tood r('al'on to 6Upp~ tha t 
thc chief defen~c counsel will ]ltl"<cnt to 111(' civilian collrl thc I)()int.~ that phould 
be InC';;c:onted in the dcfc n"C of e"ery mlUl COll\'icted by a court martial. If Il(' fails 
10 do 1'0, he hIlS failed to do hi;. I!p<'cific duty. 

(11 ) Thl' code d()('"~ not in~\lre 8)])eal to the T.:niled Rtat('s RUI)reme Court for 
O ls and Gobs" 

F" urth('nnort'. in our t<'port WI' caliI'd alt('ntion to the fact that Ihroughout the 
wnr thert' were 110 Cfll;e~ appenled to Ih(' Ruprcme Courl of Ih(' l'nitC'd ~latC''' with 
rc~JX'ct to any American 00"" It is a curiow; thin~ that Ollr higll('~t. ('.nurt has 
hC'ard CMC'S with respect to \'ama~hita. HOlTlllla. and the Oerman "abotcuf!l. but 
not one ca!'c--i'xCf'pt for tIl(' recent Hirshberg casc--of an American boy" 

In my judgment this is one of the p;rcalC!l1 reficctiolltlllpOn the ,\meri('an COllrt­
martial ~ystem and ill Iny judgllwnt we will never have Clllll'!! appcflled to the 
Supreme Courl of the T.: niled Slates unless we have a chief dcfells'l CO\lll~C! charged 
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wilh the dllty of Il]lpeaiing: to the SUjJrt'me ('Ollrl of the Cuited Sta\c!I; such CfL"('S 
Ill:I in hi3 judgment, he deem!'! appealable. It is not that the ilCTvlcc8 arc o pposed 
to giviulI: all enli~tcd man a fair trial. The vice is that the I'Y,;\Nn lodges appeal 
in the Jud~ Advocate General. rr the !!ystem W('ru ehRn~ed ~o Ihal II. chief 
"('f(,lIse ('Otm~cl were chnrged with Ihi!! duty, he could be depend('d u\xm to do it. 
I 11Iw(' the bi"h('~1 rl.'~l>ect for the officers of the armed !!Crvic(,q 1I11( 1 know no 
hody of men that can Ire beller Iruilted 10 do their duty, 1I0\q~\'('r, it migM be 
well to ho.,'c the chief d<,fclll;(! coulI~el II. civilian. Once \Ie clmnl(c Ihig court­
martiail'lyslcm so Ihal a chier d('fcn~c counsel is created and if! frc<' to MI, 'I'e will 
~ IIPIX'nis brought to the ~upr(,lll(, Court of the rniled ~'att'A fTOrn court!' ­
martial roll\'iction8 as thcr ..hould bc, illstead of being buried in Ill(' Offi<.'t!R of the 
Judp;e Advoe:ucs General. Thl" convietion~ that we havc I'('ad about B\ Litchfield, 
the rerent com·icliOlls that wc ha\·c r('ad ahuut in thc American di,.,trict in Ger­
man)', ari~illll: out of the ~Ialmcdy lIla-"~aerc (f;ee Xcw York Tilllc!'l for \\"edllc,~day, 
March 2. 1949), indicatc that"thcl'(' al'(' ca.'<es that should be broup:ht to t he Supreme 
Court of the Cnited Statcs. • 

In my own cxperien('('. wc had a p:roup of ca~e8 ill\·oh·inu: alleged rape ill the 
IIu,w;ar caul' in Ilawaii \\ hleh ..hould ha\·c i)C('n appeal('d to tlH' l'iupreme Court of 
the rnited Stalf.'!' and weT(' nOL In fnel. the rccomnl("ndntion of I~elix Larkin, 
Esq. and lIly:;clf that thl" con\'iction~ in those csse!', be ltet a.~idc ha'l not yel, SO 
far ll~ I kllOw, been followed, and our Tl"quCllt that thO!<l" cR.ile~-in the evcnt 
conviction wtl.S nOt set aqide-be I"l'f('rrf'd forHudy by a eommiU('e of the American 
Bar As~ociation has not been honorcd. There were other cn~e~ thnl our bosrd 
revi('w('d involving difJj('ult judicial points which sholiid hfw(' ht-Ctl rc"icwcd 
in thc Rupremc COurt of tho l:nitrd Slalcs and were lIot. :\Ir. Larkin and r 
madc similar recomm~ndation~ in r<'~pect to these and !SO far Ill< 1 know, uothing 
htl.S heen don(' to set a~ide the IK'lltenC('s. ('Iemency wall ext('uded, hut the COII­
detion remains and thi!! ill a ~l'('aL injustice. To m~' way of think inK, a chief 
dcfen!O(' coun!!Cl ill aD al)solu\(' nec('~~ity. Along with the er('atioll of 8uch all 
offiec I'hoUld.80 a ehallg(' in th(' outmodt'd method of alJpeal of a courl-martial 
caS<' into the Supreme ('ourt of th(' l·l1itl'd Statt's. Such Cll~('~ cannOt IX' apprs.led 
execpt by filing a writ of haJ.xoM corpll~ in a di,~trict court of the United State~ and 
appealing from the district cOllrt to the circuit and then nplJ1yinp: by wril of Cf'r­
tJorad to the Supreme Court of till" l"nil('d Stat('~. 0111' board Mked this he 
corrected but nothing has been done:'lO (ar as I know and this code doe~ not chaogc 
mntlel":l. (l(eeffc Report. pp, 251-2,j3,) The l('ast that should Lx- done i~ 10 give 
tht' chid defense COllnscllhe right 10 nppl'al to the Cniled ~Hale~ Couri of ,\ppcal:« 
for til(' Di~t rict of Columbia or dir('ctly to the Suprem(' Court. of I ho Uniled States 
by certiorari. 

(h) lIa\'ing sabotRp:ed tho judkial council in limiting il.l< light to hcar appeals 
in ('v('rr case, th~ code'complet(';! th~ job by limiting i~ to point~ of law only. 

Anolh<'T dinieulty in the judicial council, a.'l:>ei. up on the pl"CllCllt code, is the 
fact that the judicial coullcil call r('\"ie,," only matteTll of law. 1'h(' experience 
of the Army with ihl hoard~ of r('view hL'! been very bad. II ha.i bct>n dinicu[t 
if not illlll():,;~ible to tell what i~ a qu('~tioll of fact and whal is n qUNl~ion of law. 
The re.'lIlt i~ that I'Cview by th(' hoards of revicw of the Arm.\' has bo.-ell l)&rticu1ally 
erilici~('(1. The present code permit!! an unlimited revicw before the boards of 
review, hut in creating the n('w judicial council, it pcrpelllaws the \'ice that Wtl.S 
pJ'('>;('nt ill th~ old Army board~ of reyi!'w. It lmits the judicial co\lIlcil to !'C\·iew 
que~lion~ of law and ehain~ the judicisl council to lhe facl ~ a:; found by colllmand. 
Thi!' ill no~ the kind of ci\·ilian review that wc oUJ!,ht to luwe. We !'Cyicw('d cases 
whl'rf' we thought that confe~.~ion~ had 1)I.'('1l (')t~orted from the nec\l~ed hy torl\Lre. 
h the obtaining of a cOllff'~~ioll bv ('xtortion a question of fact or a <lut'~lioll of 
lllw? ('fL~S of that sort are bound to be diflicult to rcvi(''''llol1d tl\(' ~tatute ~hould 
be drawn 60 that the judicial council had an unlimited right to r()"j(,w questions 
of facl Ill> well a.'I que.'ltionR of 1I11v. (Soc Mticle by Samuel ~ I or!!.an, Dccember 
19·16 Atlantic :\Ionthly and Kedre Ikl)I., pp. 226--227.) 

3. 1'111' only hope for real reform of courts martial is to CT('atc an advisory 
council. 

Frolll what I h.avc >:-sid, it II('('ms eiear to me that there i~ 110 hope for an ade­
quate thoroughgoing reform of the court-martial !l)'>,lem ulllc,,, a permanent 
adYi~ory council is created all IIUg)(c><t<'<i by our board (Keeffe Hcpl., IIp. 2-5, 
introduction) and the Am('rican Bar AAAocialion. 

The h01X' of those in the armed ~r\'ices who opJlO!lC reform ill that thO$! of us 
who are informed and intf'J"eSled will 10':'<' jllter<'llt and tire out. I ~ is a >IC"ere 
I)('NOoncl $acrificc for bu~y lawyers allr] bUllY men to take the lilll(,' hat ill tleC('""ar~· 
to l)r('!I('llt the civilian point of view on reforlll to the C'ongrc",~. Th(' COllgre~ 
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should recognize that we arc a scattered group and the matter should not be left 
in this way. The American Bar AMOciatiOIl proposes, in linc with the suggestion 
of ollr board, thai there be a pcrmanCllt independent advisory council of iawycr& 
appointed by the President Over and above every other rdorm, I again urge 
upon you the importance of creating I his advisory council 80 that the di~interestcd 
opinion of men like Vanderbilt and McGuire and the rest cnn be brought to your 
attention. 

Hespectfully submitted. 

NOT!': 

I call the attentioll of the committee to article 106 of the uniform code under 
which a.s r read it. "any person in ~ime of war" beoomes subject to court marti!ll. 
Article 106 applies by its terms to "any person" who is " in or about allY shipyard, 
any ma:llufacturing or industrial plant, or ally o\her place or ins titution engaged 
in work: in and of the prosecution of the war by the United States. " Unless this 
is not "lime of war" as meant by article 106, it would take effect today 011 enact­
ment. In any event during the last war it would be difficult, it seems, 10 find 
Anyone in the United States not I!ubject to this broad and dangerous language. 
With double jeopardy the vogue then, most civilians in wartime would be subject 
to both civil trial and court martial. This languo.ge should be toni out by the 
r OOII!. 

Mr. SMART. Justice M cG uire has forwarded his rceonll11('ndations 
to the committee Ilnd you will find t.hat they are included it] the list. 
of questions which 1 havc prcpared for you. 

!l. l r. B nooKs. Now, ).Ir. Smart, T would likc Lo ask you this question: 
Have the services indicated whether t.hey desire to designate someone 
here during the reading of tJH' billlllld if so who do thl'Y wa ll t to have 
present? 

ro.lr. SMART. 1 thin k this is the situation which wl' should under­
s tand , i\i{r. Chairman. This bill comes here from t he National ~'I ili­
tary Establishment. You will recall t.hat. Mr. Forrestnl, the Secretary 
of D efense, appointed the comm ittee which has prc pured this bill so 
that, as fur as we now know it represents, in the main, the completo 
agreemen t. of all the scrvices. 

As I bave pl'{' viously indicilted there are points of difrl'rence, which 
1\11'. T.Al.rkin will point. out. during the hearings). and on which depart­
mental witnesses shou ld and must be heard. M far as rcpresentation 
is concerned, the Navy is represented today by their Judge Ad"ocate 
General, the Air Force is represented by Coloncl :'I 1ll-xcy who sat with 
the working group, and the Army is represented by Colonel Dinl'lIlore 
who likewise sat with the working group. 

I n add ition, the Navy represt'ntat ivc, Col. John Curry of the 
M arino Corps, rcpresented the Navy during thc working group con­
siderat.ion a nd he is here. So 1 think you have !~ "Ny good re presen ta­
tion of the t.hree services here today, in the oven t. you want. to question 
t hem. 

Mr. BnooKs. Sincc that is t he cose, I think it. would he nppropriatc 
for the committee to go into executive session in I'cading the bill 
section by section. And we want the represen ta ti ves of the sl'rvices 
as indicated to be present. for that. purpose. 

1\ 11'. SMART. 11ay wc go off thl' record. 
i\ fr . BROOKS. Yes, off thl' record. 
(Discussion off the record.) 
Mr. B ROO KS. It. has been pointed out that there is 110 fundamental 

need for an execu ti ve session , so we will just proceed to rend the bill 
without. an executive session. J think tba,t is much beuer. 

Mr. ANDERSON. i\ lr. Chairman, is it yOlll' plan now to start. wit.h 
t he reading of the bill? 
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~Ir. BROOKS. Yes. 
~Ir. A NDERSON. I had three or four questions here I wanted to ask 

:Mr. Larkin or Professor :Morgnn. 
Mr. BnooKs. ~'Ir. Sma!'l. tells me Professor 110rgun will be hack. 

And he especially wanle to be heard on ccrl.,ain particular art.icles. 
Ir t.here is no objection we will slarL reading the bill, find T will ask 
Mr. Smart., if he will, t.o rend article 1, fo llowing whic h we will lak" 
up the disputed portions and interrogate any witness we want, and 
then pass on to the next. one. 

~Ir. SMART. ~Ir. Larkin has a question, sir. 
1'.11'. LAnKIN. Not a question, ?o.[r. Chairman, but before we start 

with the reading there nrc one or two things! would like to bring to 
your aLtcntion which [ think might. be helpful in connection with the 
reading of Lhe bill. 

We have available for the members of the commit.teo a stafT st.udy 
which wftS prepared for the l\[ilitnry Justice Committee. In view of 
the diverse number of viows yOll havo heard on overy articlo from the 
variOliS witnesses who appellred, you may desire to do a lit.t.Je additional 
research of your own and in that. connection I think this study which 
the staff of t.ho commiLtf'O that. drnfted the Uniform Code had before 
it and considered might. be vel'y helpful. 

This st.udy was not. prernred foJ' publication, and it has not. been 
edited for publication, an( occasionaUy you will find in the different. 
briefs questions raised which subsequent1y are answered in the code. 
But. it. IS tho only complete study on a. comparative basis. 

1\11'. BnooKs. Do you have some of them available here? 
 
1\[r. LARKIN. Yes. 
Mr. BROOKS. Suppose you give them to ).'[1' . Smart for distribution 
 

t.o tho members of tho committee. 
MI'. LARKIN. Yes, that.. is a comparat.ive study of the Articles of 

'Wnr, and t.he Articles fOI' the Government of the Navy wit.h an 
explana.tion in each cllse of the differences. This study WIlS completed 
before the committee started its deliberations. Thoy had it. before 
them and it gave them aU the pertinent. inform!ttion on each and 
every point that we could find, showing the differences and the prob­
lems involved, the suggestions and recommendations that. had been 
made by various groups, and in each iustance it pointed out the change 
that had been made in the Articles of Wllr by the Elston bill. 

So it is a fairly complete reference work. And as 1 say, if you cure 
to go to sources on any olle point, it wiU be particularly helpful to 
you, I nm su re. 

Mr. SMAil". I would like to say , Mr. Chairman, I thin k ttl(' com­
mittee will find an additiono.l prese ntation of th e code which I will 
now issue to each of the members, very helpful throughout these 
hearings because at the close of each article and section of the bill it 
includes a notation showing you exactly where that. article or section 
came from, the particular article of war, the particulill' article for tho 
government of the Navy, and following that you will find comments 
as to the attit.ude of the working group and also the policy group. 

I think, rather than to use tltis large reference, to which 1\[r. Larkin 
refers, unless you have some very knott.y problem, it will be much 
bet.ter to use tI. copy of the bill as to page and line and follow it. in this 
other document which 1 will distribute. 

Mr. LARKIN. If you will indulge me 1 more minute, Mr. Chairman, 
I would like to acknowledge on behalf of the Natiol,lal Milit.ary Estab­
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lishmCI1L ilnd our office particularly for the record Lhe debt. that we 
owe Mr. Smart., your extremely capable professional member. 

As you know, ;\ 11'. Sma!'L sllcrific('d a great denJ of his time, I th ink 
his \'tl.cation loa, to join in the daily debate we hod illllnst.sUInmcr and 
011 last. fall on this whole subj ect. H is advice nnd counsel wus ill ­
vn[unble to us throughout, our whole deliberations. 

J point. out this: None of the enol'S 01' mistakes yOll mny find in the < 
code OfC :\Ir. SmI1ft's. They urI' nil QlII'S. 

l\Jr. SMART. .:'Ilr. Chnil'llltUl, I t.hink it. well to keep the record 
exactly straight on lhis point. I appreciate the kind things Mr. 
Larkin has said. You Will probably remember that 1\ lr. Forrestal 
extended me an invitation to sit as an observer with his committee. 

Our commillee granled me that, permission. I sal. solely as an 
observer and with the frank uuderstanding thal. I was ill a position to 
criticize any word, every word, every line, and every article of the 
bill nCtel' it. got. here. 

I merely sat in an eITort to be helpful if 1 could be, and I hope that 
1 WflS. 

). Ir. BnOOKS. Now, ~lr. Smart, Lhe committee knows that you 
were there and sat in on every pOI'lion of the writing of this proposed 
law. WOlLld you rather make a statemcnt, tlmt is a genern! st.ate­
ment, in reference to you r studies or would you prefer to do it section 
by section? 
~ I r. SMA itT. I think whtltever :lssistallce lean give the committee, 

),11'. Chairmall, would be far morc effect ive 011 a sc(>tion by seclion 
consideration oC lho bill mther than by a gcncmi statement. I think 
you have heard all the general s tatements you wnnt.. It is time to 
get. down to business now. 

STATEMENT OF FELIX LARKIN, ASSISTANT GENERAL COUNCIL, 
OFFICE OF THE SECRETARY OF DEFENSE 

)'lr. LARK1N. For the record, i' lr. Chairman, Illy name is FelL'!: 
Larkin. I am the Assistant General- Counsel in the Office of the 
Secretary of D efense. 1 sen'ed as executive secretary to the com­
mi ttee on the Unifonn Code of ).,lilitul'Y Justice and was chairman o( 
the working group tlulot did the initial studies and developed t.his com­
parative st.udy and the various other information we have here for 
you . 

.Mr. BROOKS. 1 would think,~.tr . Larkin , o.gnin , in reference to you, 
t.hat. the commil.tce would rat.her proceed witli lhe sect.ioll by section 
discussion of t.he bill. 

~tr. LARKIN. Yes. 
}..h, BROOKS. Since they have received so many gen eral statements 

already. But I know of your \vOI'k, too, in reference to tbe bill and 
we eerta.inly want to hear f.-om VOli 011 C"cry critical I)oillt. 

~ lr . LARKIN. 1 think the most efficient way and t Ie most expedi­
tious way is just. go t!lrough it section by section, as you suggest. 

':\Ir. BROOK S. All nght. 
Now do you have the analysis, ':\1r. Smnrt., that. you referred to 

yesterday? 
1I1r. SMART. That is it.. The t.ypewritten documen t which is beCore 

you. 
With your permission, .:\11'. Chairman, 1 Ulll rendy to start. with 

art.icle 1 of the bill. · 
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}dr. BROOKS. All right, sir. J ust. proceed. 
Mr. S){ART (reading): 

ARTICLE L Definitions. 
The following te rms whC'n USf'd in this code shall be constrlled in the sense 

indicated ill this article, unle88 the context shows 1 hlH a difrerent sense is intended, 
namely: 

(I) " Department" shall be con~tr\lcd to rcJcr, severally, to thC' Department of 
the Army, the Department of the Na vy, the DCI)arlment of the Air lo'orce, and, 
(')(cept when the Coast Guard is operating as 8 part. of the Xavy, the Treasury 
1)(,~D.rtll1('nt ; 

(2) "Armed force" shall be con~trucrl to refer, SC\'Cfally, to the Army, the XS'"y, 
the Air Force, and, except when operating as a part of the Nlwy. the Coast 
Guard; 

(3) "Ksvy" shall be construed to include the :\ (arinc Corps snd, when opeTat­
in" 8R.II. part of the Xs\'.", the Coast Guard:• 	 (4) " The Judge Advocate GCII(,rRl" shall l>a oollstru('d to Trf(,T, lIC\·Nf!.II\', to 
Thr Jud~c Advocates G(' lleral of the Army, 2"a\'y, and Air Fore(', and, except. 
WIl(,11 the Coast G"ard is opcratinp; as a part of the Na\'y, the General Counsel 
of thc Trea.~ury Departrn('nt; 

(5) "Officer" 8haH be cOllstrued to refc r to a commissioned officer including a 
cOlllll1iBllioncd warrant officer; 

(6) "SUI)I'rior officer" shall bc eonatrued to refer to an ofliC<:'r superior in rank 
or command: 

(7) "('adet" shall bc conat ru('(IIO rofer to a cadet of the United Stales l\ l ilitary 
Academy or of the l :niled States Coa.<;t Guard Academy: 

(8) ·'~lid.~hipman" shall be con~trued to refer to a midshipman at th(' United 
~latNI Nal'al Academy and any other midshipman on aetivc dUly in the nal'al 
serv ice ; 

(9) " l~ nlistcd Il·cr:;on" shall be eon~trued to refer to any pcr:wll who is sen'ing 
in all ell1il-ted 	 	~ade in any arml.'d force; 

( !O) " :\lilitarv" shall be oon~tru('d to refer to al1\' or all of the armed forces; 
( II ) " Accuser" shall be COlllltrued to r('fer to a Person who 8[I\"IIS aile! swears to 

the charges and to any other IX'ri«)1l who h!\<! an interest othcr than lUI officia( 
interest in the Ilrosecutiun of the accused; 

( 12) "Law officer" shall b(' construed to refer to an official of a gellcral court 
martial detailed in ILccordance with article 26 ; 

(13) "Law specialist" shall be c011strued to refer to an officer of the Navy or 
CORSt Guard des.ignated for special dut~' (law); 

( 14) " Legal officer" shall IX' construed to refer to any ofllcer in the Xavy or 
CO&Ot Guard designlLted to perform l('gal duties for a command. 

References: fu"!;!. article of Wilr; title 1, United Stales Code, section 1 
(1946) (words impaJ·ting sinb'\lill1' number, masculine g{'ndcr); N. C, 
aUld B. , appendi....,; B-73. 

Commentary: The definitions in t h is Il1'tic1e p{'rtain only to th is 
cod£'. In the i.lltcles!. of economy of dl'flftslllallship certain words, 
such os "The Judge A(["OCllt e Gf'tleml," lIa\'e been given special 
metl.lli.ngs. 

For the purpose of this code the Mnrine Corps find, when operating 
as pa)"t of Lbe Navy, the Coast GllaJ"d, 81'e considered pllrL of the nuval 
armed force. The term turned force includes all componen ts. 

A pl·o\"ision 8S to mascu line and feminine gender is unnecessary in 
ligh t of tiLle I United S tates Code, section L 

J..lr. ilHOOK S. Do yOll wonl lo make Il.lly co mmen t on that, Mr. 
Larkin? 

~Ir. LARK"·. T thin k Ihis gencl'o l co mm('n t should be brolighL to 
your otlention: These definitions are designed fOI" this code olone. 
They IiI"C not lo be understood tu apply to these terms in other aspects 
or for otlll'l" military purposC$. For instance, the definition of "judge 
o(I\'ocate" is not. a fuji description or definition o f just II hilI, the l·udge 
ttdvocfI.te is, but for t he. purpose's of thi" code \Ie hllv(\ Ildopte( this 
delinition. 
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So I think you ought to b('ar in mind that. the construction is for 
tho purposes of understanding these terms when they appear in the 
code for the purposes 01 military justice flnd nOL for nil purposes. 

~II'. ELSTOK. Do you nol. think maybe it. would be n good idea, ;\JI'. 
L arkin, to !login your nrticJe t with the words "for the purposE'S of this 
code the following torms whon used in this term should be const.nlCd ," 
and so forth? 

111'. LARKIN. 1 t.h ink we have the sume cffect., .Mr. Elston, by our 
commentllry. Incidentally. [ would like to offer it. fOl' tho record nnd 
I would like to offer it each lime we discuss an article. 

I think it will supplement the testimony we IlfWC hnd on all the 
articles and \\i ll make for 0 much fuller legislative history on the 
specific and int.ended menning of each provision. And by \>uttinJ! in 
tho record the reference and tho commentary we will have n egislali,'e 
history which will make it very much easier for the drafters of the 
manllill if this bi ll ever becomes law. 

Now if you will notice under the commentu .·y of article I the 
notion 1. just. mentioned is con tuined. I will read the first. paragraph : 
"The definitions in th is article pertain on ly to this code. I n the 
interest 01 economy of draftsmanship certain words, such IlS 'the 
Judge Advocate General,' have been given specinl meanings." 

It was for tbe purposes of economy rather than having to insert 
:lClditional language here nnd in each and e,'ef)' place throughout. the 
code, thnt. definitions of this t.ype wel"C used. 

For instance, nn example would he wherever we speak of the judge 
advocate we intended to mean the general <,ounsel of the Treasury 
for the purposes of the Coast. Gunrd in time of peace. lnstend of 
rcpenting time nnd time agnin the full, complete covernge of the ,mrd 
it. makes for economy in drnftsmanship if we just. define it. So 1 
think it is unnecessary. 

;\ i"r. BROOKS. Your commellttny refers to the fact that the r.. larine 
Corps, which operates ns a part. of the Na,'y, and the Coast. Guard 
are considered pa rt. of the Df1valurmed force. 

~ J r. LARKI;\,. Yes. 
1 1r. BROOKS. But. that. is in time or war . 
).fr. LARK IN. I nsofar as the Coast Guard is concerned? 
)'fr. BROOKS. Yes, insofar as the Coast Guard is concerned. 
),Ir. LARK IN. That. is righ t. 
)'Ir. BROOKS. What. about in time of peace? 
~Ir. LAnKIN. III t imes of pence, the Coast. Guard by t lte terms of 

this code will operate unde r thjs code. T hat is somcthing that I 
do not think has been clendy brought. olit here. T he present situation 
as you know is tbat in lime of war when operating with the Navy the 
Const Guard are under the A.·Liclcs for the Governmen t or tho Navy. 

However, in peacetime Lhey have their own disciplinary laws which 
a re a substitute ror Ule Articles for the Go,'em mO-nt or the Navy. 

Now we were conscious of lhat difference. We were also conscious 
or tbe fact. that. the Coast Guard at. the present time has .·ccodificd 
their organic legisJation and it. is before the Committee on Merchant 
.Marine and Fisheries, 1 th ink, for consideration. 

I n tbR.t recodification they were also recodifying the disciplinary 
laws tJlIlt apply to them in peacetime. 

Since we nre trying to provide a code that was 88 uniform as possible 
we were anxious to have the Coast G uard come in under it nnd not. 
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hn.vc them still rClllaullng In pcncelime under sepnrntc disciplinary 
laws. 

For umt reason tbe Canst Guard was invited to join OUI' deliberations 
ttlld they sent a rcprcscntlllivc. lie sat in throughout. QUI' working 
group hCllrinl:,"S. It is provided here that. the ConsL Guard in Lime 
of peace and WIH is suhject to this code and they freely consent and 
join in the support of it.. 

So the effect of th is code is not only does it covel' the Army, Navy I 

and Air Force and the Const. GUllrd in lime of war, but in time of 
p('(\('c os well. So thel'e is now ono military justice system for aU of 
the lu"mod forces in peacetime and in war. 

~rr. ELSTON. At the outset. [ would like to nsk ).1 ... Lurkin tills 
question: Did your committee lnk(' into COllSidcl'ntioll the recom­
mendations of !.he 1100"01' Commission insofar tlS the services Ilre 
concerned, to see whether 01' not. Lhe enactment of this bill might in 
somc manner conflid with some subsequenllcgislatioll tl1l1,t Congress 
Illav cnact to cuny the provisions of the Hoover I'CpOl't into effect? 

]\fr , L A ftKIN. The Hoov('I' report- lind not bt'en released dUl'ing most 
of our deliberations find it. was nOL until the very end that we had 
som(' of those task fortC' reports, We did consider it- not.. very 
earefully b('callse the possibi!it~' of those l'('comnH!Ildaliolls being 
enacted by the Congress fire speculative as fil'e all other j)l"oposed 
chnllg<'S, 

But as far us we can see this code would not interfere with proposed 
changes in the National SecuriLY Act or would not be incousistent 
with them. 

~ r.', BROOKS. or course, even if t.he recommendations of the 
]foover Rcpo'rt which were Illftde yesterday regftrding the Army 
engineers were put into eifccL, they could sti)l come withi.n the pro­
visions of this title. 

:\[1', LAHK I N. Yes, sir. 
All', SMAftT. That is right. 
:\11'. ANDERSON. :\ 11". Chllil"mllll, J was not. pl'('s('nt., unfol"twlIltcly 

whcn i\ l r. Spiegelberg tRstifiC'd the other dllY, but It.hink be furni"hed 
each Ill{'mbel" of the ('ommit.t('{' with a letter nnd his recommendations. 
I note that he had a recommendation for two additionlll definitions 
in artide 1. Do you hav(I allY comment, ~Ir. Smart., 011 that? 

1\11', S~lART. ~fay I Sll~ lhis, ~Ir. AndC'tSon, in I'egard to that. 
inquiry, Mr. Spiegclb('l'g ~ criticism of the bill gO('S to the Ill'esent 
mothod for selection of courts, ThiLt begillS with article 22 of tlis bill. 

I n othel" words, if the cOlllmittee should decide to amend urticie 22 
in accordance with his ret'Om meIH]atioll, then it will be necessary t.o 
COIll{' baek to IIrticle 1 a nd in!'('rL t hose. B ut unt,ii we get to flrLicle 22 
thnt is not. a mat.Ler of issul', 

l\ l r, ANDERSON. J se(', Thllnk you. 
i\1r. BROOKS. Now n'frr!'IlCC wus lUnd!' the other day, too, t.o sub­

section 11, in rcferell("e to tile wording of thut. subsection regarding 
the meaning of the wOI'd "accu$('I"." Does anyone cftre to make any 
comment on that.? 

Mr. LAnK IN, 1 might supply this information on that, Mr, Chair­
man. Whcn we stlldicd the Nuvy and A,rmy systems we found a 
difTCI'{'llce in the manuel' of pre{(,ITing cill'Ll"gcs a.nd specifications. 
T hat is provided in the litter fll"tic.le~ of tbe code which wo will eome 
to 1\S we read the code. 

8ll266-49--No. 37--" 
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But by virtue of Lbe difference in the two procedures Ole stAndard 
definitiou of an accuser as beretofore employed by lhe Arm-y might 
well have caused or resuJLed in t.his incongruous situs tion, that the 
Navy commander who convened tbe court would have been dis­
qualified by virtue of the definition. 

In other words, the d ufinitiOIl substantially is that anyone who 
prefers charges is ineligible to appoint the court. or sit as a In(>mbcr 
of it. Now the Navy system did not heretofore have a. preferring of 
chnrgcs initiaUy as the Army system did. The preferring of charges 
took place after the investigation was concluded. 

And the preferring or rcrerin~ of charges and the convening of 
the court. was a sim ultaneous action. Now under the strict definition 
of accuser we were afraid there might be a possibility that tho Navy 
commander could not have, by virtue of the official signing of the 
cbarges themselves, qualmcntion. H e would have been d isqualifi ed 
by virtue of being a technical accuser . 

So for that reason we have changed it around a li t Lle oit. But the 
complaint in this cOlUlection was that, a cOllunalloer who wu.s dis­
qualified could order a subordinate to prefer the chargos. Well, that 
I think overlooks a present regulation providing that no commander 
can order any subordinate to prefer charges at all. 

The persons who prefer the charges or re fc.· them to t rial and 
appoint courts are required to do so on thei.· own initiative and on their 
own independent judgment and not at, the order of anybody clse and 
this definition docs not change lilat at all. I do not have any fears 
011 that score. 

~ I r. BROOKS. Mr. Smart, do you have a comment? 
MI'. SMART. I want to stale Lo the ehainnan that Adrpiml Russell, 

the Judge Advocll.te General of the Navy, has a comment. 
Mr. BnooKs. Admiral Russell) do you havo 11 commont on that? 
Admi ral R USSELl•. Yes, si r. 1 think subsection J J relates to article 

30. I would suggest. that. it. be left or marked when we take up that 
article, for this reason: 1 hrLVe a feeling that we are confusing pleading 
with what might. be termed a complaint.. We do not want to get 
somebody into tbe business of pleading who is not competeni. to draw 
up exchanges and specifi cations. 

~i[r . B ROOKS . II thero is no objection, we will wait until we reach 
article 30. Are there any further questions rega rding this article? 

Admiral R USSELL. I hnve one more comment to make, sir, for the 
record . 

Mr. BROOKS. All rig!lt, AdmimL 
Admiral RUSSELL. Uudcr the exis ting law tho CORSI, Guard operates 

ns a parI. of tho Nayy in time of war or when Lhe President shull so 
direct. In olhc.· words, it is noL quite accurate to sny that they are 
nevcr a part of the Navy in time of pence. Act.ually they became a 
part of the Navy before we went to war, in World War 11. 

Mr. AND ERSON. Do yOll think that. would require a change in onc 
of these definitions? 

Admira l R USSELL. No, sir. 
Mr. SMART. No. 
:Mr. BROOKS. They still como within the tenns of the code, as I 

understand it, regardless of whether t.hey are actually in the Navy 01' 

undor the Treasury D epartment as presently written? 
Admiral RUSSELL. Yes. 
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Mr. SlIART. That is correct, ~fr. Chainnan. In t ime of wllr or aL 
the direct ion of the P resident t.hey I1re aLtllched t.o tho NILVY. 

M r. B ROOKS. Yes. 
~ r r. S M ART. Th{'" wi l] then follow t he Navy jurisdiction and will 

follow the same coero. 
Mr. B ROOKS. But. will sti ll be governed by tho sarno, idolltionl 

r ules? 
Mr. S:o.IART. That. jg right.. But in peacetime inslead of being 

under Navy courts-milit ia l jurisdiction, or when not ordcr('d attached 
to the Navy by the President., they will try their own cases with 
Coast GUllrd personnel under t.his same code, whereas today if the 
Coast. Guard has a serious offense of 8.llV type it. must. refer the case 
to Lh(> civilian authorities, t,o the Federa) court ond district I\t.torney, 
and then worry with it. for mont hs to see wh('ther or not the fellow 
J?;ets lriNI. 

i\ l r. BnOOKs. ",VIlIIt nbO.lt lhe appellate jurisd iction? Would it 
be t he same us under this code? 

Mr. S~IART. Und!"r this codt', in J)cacetime, it go('s right on up 
th rough the judicial counci l to Lhe Secretary of the Treasury, and, 
if necessary, to tJlO P resident. 

~Ir. DEGnAn'ENRIBD. i\ 1r. Smart, did I und('I'Stnnd you to say 
that right now that t he Coast Guarcl, when it is not.. attached «> tbe 
Navy, has no m('thod of eourts~martia l of its o,,-n? 

:'-.Ir. S~1.\RT. That is uot c.xDctly the case, ),11-. cleGrnlTenried. T hey 
do ha\'(' a Ilwthod of \)N)cf'(lure . Title 14 rnited Slates Cod(' provides 
t h('\, wiJI su bstantial v follow tIl(' .\rticlt·s for t..he GOY('nlnlC'nt of Lhe 
Na,-y fOI' procedure.' But when they have a serious case--murdcr 
or rnpe 0 1' something of that.. chnmcter-t..hen lh ry will turn that 
cuse over to the Federn l district court. T h('n it is It mattf'1' of indict­
ment and fo ll o,,;ng it through through civ il ian chnlllwis ('olllpl ctcly 
a.part from the Con.st GUO I'd, which by statut(', ',14 U. S. C. 1) is 
defined as a military service. 

i\ l r. O~;GRA FFENRI EO. They have uo metllod of their own to haudl e 
serious cases? 

1>. lr. SMART. That is corn'el, as of today. 
1>. lr. BROOKS. Any further questions? 
i\ lr. 1r.... RDY. To what extent, theu, or will it to any extent, will 

t his legislatiou bring the Coast GUlu'd under the jurisdiction of the 
D epartment of D efense with respect to justice? 

MI', LARKIN. During peacctime they will not be under Lhe Depa.rt­
ment of Defense, cxcept t hat their cnses will be appf'lllnble to the 
judicia ] council in the same way as t he cases of Anny , Nll vy and 
Air Force. 

They will have thCLr own courts with their own p<'l'sonnel. They 
will have their own board of reyic\\'. The Secretary of the Treasury 
will bave t he same ftmctio l.l as t he Departmental Secretal·ies. 

Their general counsel will haye the same function as the judge 
advocate general have for their own purposes. But t hey are keyed 
in through the judicial council which is this independent tribunal. 

1>. l r. H ARDY. So under the final review there would be some tie-in 
with t he Depart ment of D efeuse? 

Mr. L ARKIN. Yes, sil'. 
l\lr. llAROY. E ven t hough the Coast Guard is under the Treasury 

Departmcut? 
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!\ir.LARKIN'. Yes, sir. 
~ I r. SMART. That is I'i~ht. 
Mr. ELSTON. 1 notice 1Il some bills we have rcfCrJ'cd specificnlly to 

the Geodetic Survey. ]s that necessary here? 
1o.'ir. LARKIN. That is in article 2, MI'. Elston. 
l\ rr. BnooKs. Well, Mr. Elston, if I may, I would like to ask another 

question on the Coast. Guanl bcCorc we get to the Geodetic Surv('y. 
WouJd that be all right with you'? 

Mr. ELSTON. Oh, perso ns subject to the code, it is in article 2, you 
mean? 

~[r.LAnKIN'. Yes. IL isinnrticle2,subdi\'ision8. 
~ 11'.13nOOKS. 1\11'. Larkin, in furt hcr refercnce to tho Coast, Gunl'd, 

as 1 undcrsl!Uld it, Lhis code is so ndapted that the Const, GUIl.I·d will 
fi t unde r it for pl'o('cdu l'o a nd for trials and for substnntivc l'ight and 
defini t ion o f cl'imcs IlIld everything else neceSStlry to try cases and 
a dmi nister just ice, even in times of peace? 

MI'. LAltK IN. Thot is exactly right, M I'. Cha irman. 
j'vl l'. E lston? 
M r. E I.S'fON. T haL is nil. lIe nnswered my question. 
Mr. SMA itT. 1 would like to nsk one question, while we o.l'C still on 

a r ticle I. 1 do noL know thnt over,fone underslands l lw distinctio n 
between a commissioned wanant ofhcer tn rclntion to t he usunl typo 
of wn rrunt officer. That. is presented in subsection 5 of a rl icle I: 
An officer shall be construed lO refer 10 a commissioned ofJicer including fir, COIll­
missioned warrant officer. 

For purposes of undcrstanding, I tllink that ought to be clnrified. 
]\11'. LAIUi:lN. The purpose of that definition, 8S distinguisht'd from 

tho definition on enlisted man in subdi\'ision 9, is to clarify these ranks 
and gradt's for tho purpose of eligibility on the cou rts wbi(>h is found in 
article 25. 

In view of lhe fact that there is provision for eniist('d men, as well 
as offic('rs nnd warrant officers tUld commissioned warrant offi('cl'S to 
sit on cou rts we ha\Te mado the distinction. Hcrctofor('. bcfore the 
Elston bill, fo r tho Army and aL the present timc fOI' t lic ~avy, of 
coursc only officcrs Ilre eligible to sit on courts-ma rtial. Now tho 
provision covel'S all se rviccs and for thilt, pW'pose we thought. it, neces­
sary to mako t he dist inction. 

Now I,he point, is that we haxe included commissiO llcd wnrl'llllt 
officers because thcre is such t1 commission in the Navy where thert} arc 
no commissioned warrant officers in the Army. 

M r. SMART. 01' Ail' l?o t·ce. 
M r. L AR KIN. 0 1' Air Force, for tlll\1, lUaLt('r . 
Tho Nnvy has both 11. comm issioned and n noncommissioned war­

ran I, officer nnd we wanted to mllke it clear that when you III'l' lnlking 
abou t, warl'onL officcrs II. distinct ion is to be borne in mind nnd lhnt lhe 
commissioned WBTI'IUl L officeI' is in Lhe Silm o classificalion as an oflicl'l'. 

~ I l'. llIlOOKS. T hat dl'jlWS It linc, thell . 
~.'I r. LARKIN. T hat is right. 
;\ 11'. BnOOKs. Noncommissioned WfUTant officers would be f'ulisled 

m en under this defi nition? 
1\ lr. L A.nK IN. Well, they would not be enlisted men becn.use lhey 

areso]Jlethi llg o\"('r and above enlisted men in thalothoy Imve a warrant 
T he.v mny onginali.v ha\"e bf'en one. Howe\'er, they arc nOlan offieet', 
you SCf', not. a commissioned officer. 
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~1r. BROOKS. Not. a conun.iasioned officer. 
Mr. LARKIN. They are the Ly pe of personnel with a. warrant.. 
Mr. B ROOKS. AnV further questions on tho definition? If nOL, 

we will proceed wit.h art.icle 2. 
Mr. S i\IART (ren.ding): 

AlI l', 2. Penlous subjce~ to tho code. 
The following pel'i!ons are s\lbjoct to this code: 
( I) All penlOllll bclonginf( to a regular component of the armed fOTcC!', including 

tllOl!<l awaiting discharge after expiration of their tenus of enl istment; all volun­
tccr;! and inductee;, from the dates of their muster or acceptance into tho Brmed 
forces of the l 'nitro Stales; and all other persous lawfully called, drahed, or order­
ed into, or to duty in or for training in, the anne<! forcC!!, from the datC3 they 
aT'(' r('(luired h~' the terms of the 1'1111, d raft. or order to obey the MillO; 

(2) CadH~, 8\·iation cadets, and midshipmcnt;
(3) lte:;erH~ pel'ljonnel who arc voluntarily 00 inaeth'e dutv training authorized 

by writtet! orders; . 
(4) Helired personnel of a register coml>oncnt of the armed forces who are en· 

titled to receive pay; 
(:'j) Hct ired pcrsonnel of a reftCT\'e CODl l>onent who arc rocriving bOllpital benefits 

from au armed fo rce; ("I j\ lembers of the Fle("t Resen'c and Fleet " Inrine Coq>8 RCI!Crvc; 
(7 AI! perl'ol11' in custody of the armed forces serving a ~enLCnce irnp08Cd by a 

court·mart ial; 
{8) l'eMlnnci of the Coast and Geodetic Burey, P ublic Il ealth Bcrdce, and other 

oTjl:Il(1il';aliond, when serving with tilt' armcd forces of Ihe L:nitcd Stales; 
(9) Prisoners of war in custody of Ihe armed forces ; 
(lO) In lillie of war, aU persons S(' rving with or accompanying an anned force 

in the field; 
(I I) All persons serving with, employed by. accompanying, o r under the 

supervision of t he armed forces without the continental limits of the United States 
and the foUo"·ing Territories: that I>tlft of Alaska east of longitude 1720 W./ the 
('allal ZOl)e, the main group of the !awaiian Islal\ds, Puerto nico, and the \ irgin 
Islands; 

(12) AI! persons within an area leased by the United Slates which is under the 
control o( the Secretary of a Department and which i" without the cominental 
Iillli16 of lhe United Statcs and tht: (allowing TcrritoriCl!: tha~ part of Alaska. east 
of lon~itlldc 172° W., lhe Call1li Zone, the milia group of tho HawaiislL Islands, 
Puerto Hioo, and the Virgin Island". 

R eferences; Second article of war ; proposed A. O. N., article 5 (a) ; 
Revised Statute, scction 1256 (1875). 10 u. S. C., scction 1023 (1 946), 
(rctil·c<l Army officers); 40 Stat. 87 (19 17),33 U. S. C. section 855 
(1946), (Coasl and Ooodetic Slll'v('y); Rcvised Statules( section 1457 
(1875) ,34 U. S. C. scction 389 (1946), (retired na va officcrs); 52 
SUll. 1180 (1938),34 U. S. C., secl ion 855 (1946), (Naval Reserves) ; 
52 Slat.. 1176 (1938),34 U. S. C., sec tion 853d (1946), (Fleet Resen 'e 
und Retired R cscr\'es); 57 Slat. 41 (1943),34 U. S. C., section 1201 
(1946), (nonmilitlu'y persons oulSidc of the United Slates); 58 Sta.t. 
690 (1944), 42 U. S. C., s('etion 217 (1 946), (Publ ic lfeilith Service.) 

Commentary : 
Paragra ph (I) is an adaptation of A. W. 2 (a.). Tbo term "inductees" 

has been added to make the paragmph consistent wit.h s('ction 12 of 
Public Law 759, Selccti\'e Service Act. or 1948, Eightieth Congress, 
second SE'SSion (Julie 24, 1948), which provides: 

X 0 person shall be t ried b)' court martial ill any case arising under this title 
unl('~" SUl"h pe~n has been actllallr illduetl.'<i for training and S('T\·lce 1>t'e6Cribed 
under this title * * *. 

Paragraph (2) is nn adaptat.ion of A. W. 2 (b). Sec article I for 
definitions of "cadet." and "midshipman." 

])arngrn.ph (3) is ada pted from 34 U. S. C., section 855. The 
requirement tha t. t.bere be wriLten orders is addcd fOI' t.wo rensons. 
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First, the applicability of this code to personnel on inactive·..duly 
training is desirable only with respect to certnin types of tnining, 
such as week-cnd Oight training, and the written orders will be used 
to distinguish tJle types. Secondly, the orders will be notice to the 
personnel concerned .. 

Pnrngrnphs (4) and (5) have their sources in 10 U. S. C. sectiou 
1023 and 34 U. S. C., sections 389. 853d. The power of tho Navy 
over Retired Reserves has been reduced. 

Paragraph (6) is Lbo present law. 800 34 U. S. C. section 853d. 
Paragrapb (7) is a sligbt modification of A. W. 2 (0), It follows 

article 5 (8.) of the proposed A. G. N. by limiting applicability to those 
persons who are in custody of the armed forces. 

Paragraph (8) is drawn {rom 33 U. S. C. section 855 and 42 U. S. C. 
section 217. 

Paragrapb (9) is cOllsistent witb articles 45 and 64 of tbe Geneva 
Convention on Prisoners of War (4 7 Stat. 2046, 2052, (July 271929», 
in that the prisoners of war aro subject to this codo and thereby have 
the same right of appeal fiS members of the armed forces. 

Paragraph (10) is taken from A. W. 2 (d). The phrnse "in the 
field" has been construed to refer to any plnce, wheLher on land or 
waler, apart from permanent contonments or fortiJications, where 
military operations are being conducted. See In Re Berue (54 F. 
5upp. 252, 255 (5. D. Ohio 1944)). 

Paragraphs (11) and (12) are adapted from 34 U. S. C. section 1201, 
but are applicable in time of peace as well as war. Paragraph (11) 
L'I somewhat broader in scope than A. W. 2 (d) in tbat tbe code IS made 
applicable to persolls employed by or under the supervision of the 
aMoed forces as well as those serving with or accompanying the same 
and the Territorial limitations during peacetime have been reduced 
to include territories where IL civil court system is noL readily available. 

Personnel of lhe Coast. Guard fire subject to this code at all times 
as members of an armed torce. 

Mr. BROOKS. Now, Mr. Larkin, we will be glad to have your com­
ments on this article, which I think calls for considera.ble explanation. 

Mr. LARKI1\'. May we take them up numerically- these sub­
divisions? 

In Subdivision 1, in general, we have provided for jurisdiction over 
persons in the ReguJar components, which is a continua.tion or the 
prescnt jurisdiction. The second part of that paragraph, after the 
first semicolon, provides for the jurisdiction of volunteers and induc­
tees, that is, people who either volunteer for seno-ice or are drnited 
by the selective service law. 

And in the third segment of that paragraph, after the second semi­
colon, we provide for nil ot.her classes. 

Now there has been a considerable amount or comment by the 
various ,vitnesses. The first comment I think we should consider is 
tbe question of when volunteers or inductees become subj ect to the 
jurisdiction of the code. 

I think there bas been a misreading of tbis by a number of \t'it­
nesses, particularly those who say that draftees become subject to the 
jurisdiction from the dates they are required by the terms of the call, 
draft, or order to obey the some. That is not our intention and I do 
not believe it is justified from the language. 
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There was some doubt in Lhe prc\;ous Article of War-Article of 
War 2 which covered lhis same subject. as to when inductees were 
subject. to the Articles of War. Generally I think this latter part has 
beon construed as the Lime wben they are sworn in or mustered in. 
IIowovcr, it has also been construed as the time wben a man starts 
his traveling to report. for service. 

The Selective Service Act oC last year specifically provided that as to 
these draftees, jurisdiction over them shall not arise until they firc 
a.ct.ually inducted. We have adopted that provision Ilnd the practice 
will continue under this code of trying people who firc called or drafted 
but who do not rarort and become draft. dodgers by the Federal courts. 
The military wil not. have jurisdiction over lhCln until they are 
inducted. 

i\Ir . BnooKs. '''hen you usc the term inducted, you mCM swearing 
in, do you not? 

Mr. LARKIN. Well, when they are sworn in and aro availablo for 
service. We have dOllO thll.L, if you will follow me, by insorting in lhe 
second scgment here tho word tlinductees." Hcretofore Lhe Article 
of 'Vllr read: 

All volunteers from the datCIJ of their mUBt.cr or acceptance into the armed 
services. 

It. did 110t. say inductees, but. the Selective Service Act-aod we have 
made 8. reference to that. in our eonunentary if you look at. it-provided 
that. ­
no person shall be tried by courts martial in any case arising under this title unless 
8uch P':T80n has been actually inducted for trainiog and service prescribed under 
this title. 

Now that. clearly postponed the jurisdiction until thoy wCl'e actually 
inducted or mustered in. And we amended the A.l'LicJc of Wnr 2 
by pu t ting inductees in Lhcre, in that second section , und by our 
couuuentary show that. it is our int.ent.ion that wo follow t.he Selectivo 
SCr\~ice Act in that connectioll. 

Mr. BROOKS. What, then, does that concluding clause in that 
sentence say? 

1\ fl' . LARKIN. Now, the concluding clause in the sentence says all 
other than those drafted under the Selectiyo Service Act. As to the 
calling in or perhaps the drafting in of the Reseryes to active dULY­
t.be National Guard and any other organizations which may be called 
t.o Ilctivo duty, as to th('JU slilce tb('y are already members on inactive 
dut.y and nlready have been sworn in, why the jurisdiction wiu arise 
fJ'om the dates they ar(' required to obey t.hem-I think the construc­
tion there would be when they aetunlly report; for duty or perhaps 
wben they leave their home all their wa.y to report for duty. 

But you see that covers and is intended to covel' this ot.her class or 
ot.ber classes who ill some fashion are connected with the military 
already or are on inactive duty or are a military group of some kind 
like the National Gunrd who became federalized . 

.Mr.l-lAnny. Do you not get. a lit.tle confusion there bX the use of the 
word' inductees" in OIlC place aod the word "drafted' in the other? 

Mr. LARKIN. Well--
Mr. HARDY. It. looks like you might be talking about. the same 

group of people. 
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Mr. LAnKIN. Yes. Well , I think Ollr commentary spells it out. 
And this hUlgUft~e hcr{'-the inclusion of Lbe word "dra.fted"-hns 
been in the AI"licICS of Wor for mlilly years. It docs covcr th(' situo· 
Lion where somo of these other groups are called in or ol'dercd to or aro 
perhaps considered to be drafted-not. under selective scn' icc, but 
llcvcrlhclcs.'! drafled in some fasbion. 

MI'. II AROY. In other words, purely from a rending of this thing 
,rOll could interpret. that. latter part to reCcl' to scle<'til'cwScl"vicc 
mduclccs or dmft.ees or whatever you want to ca ll them? 

l.fr. LAIUON. I think you would be stretching it. a little bit, ~Ir. 
lIardy, because w(' slarLcd by Baying "all other persous," nil olhel' than 
illduct<.'cs, nnd it is used--

Mr. lIARDY. Do you define "inductees" to mean only people that. 
nre taken under the Selective Service Act.? 

~[r. L AHKIN. That. is right. 
l\lr. RAHDY. YOUI' co mmentary is the only thing that 1 see here thnt. 

would indicale t.o me lhnt. an induct.ee under t.he Select.ive Scrvice Act 
could not bo inc huJcd in the lattcr pnrt of your phmseology. 

l\11'. LARKIN.. Vi'e ll, the Select.ive Servico Act. itself of COlll'SO provides 
lhfLt. And, ns I sny, this is nn at.tempt 011 our part. to adopt Lt. and to 
lefLve, in olhel' words, the inductees 01' the peop le who are callcd for 
exnminfLtion (lnd screening and so forth by the dmH boards, to the 
Fedcral courts. 

l\lr. TI AHDY. Tha t is just. lhe point. I am talking about.. Of course 
the uSElgC' is the thing I am thinking about and not the tecllllicni tcrms 
used ill the SC'iective Service Act. 

Mr. BLlOO KS. Would it be ag-ood idea to include at this point. in the 
record the reference to the Selective Service Act? 

~[r. LARK IN. I think itdoes become included if you will make Ii part 
of tho record tho commentnry in COIUlection with this code because if 
you will 1l0tC' lhe hL"St paragraph of the commentary spells out tho 
idea J have just expressed. 

~Ir. BROOKS. kt me ask you another question. Whell you come 
dowu to the last c1ausc, whcn the National Guard is fcdcralizc<i, do 
thC'y not take all oath and arc formally inducted? 

;"Jr. LARKIN. ~Iay I nsk Colonel Dinsmore, do you blOW tbe facts? 
CololIC'1 DINSMORE. I do not, ~fr. Chairman. I um sorry. 
Mr. BnooKs. l\ly recollection wos, the last tinle we fcderllliz('d 

tlaem they were rCCJuired to take 1m oath. 
Colonel DINsMoHE. I SuppO!ie that. is undoubtedly trlLe. I will 

give you a deftniLe IlnSWf'1" on that.. 
Mr. llnoOKS. Atl right, sir. 
Mr . LAIiKIN. Do you know, Colonel Maxcy? 
Colonel too !.-\XEY. t think 1 call answer only so lar as omcel"s arc 

concerned. They do Lak{' iUl onLh in tbe federntly recognized National 
Guard as well as in lhe State Nation1l1 Guru·d. They ore caUed to 
duty as Nat.ional Gual'd OfftCCI"s. Now as to lhe eillisted personnel 
I Ca.lUIOt aoswer. 

Mr. BIWOKS. Do they do that. initially or do they do that:when tbey 
are called into Ilctive Federal service? 

Colonel toolAXEY. Initilllly. 
Mr. BROOKS. Tnitiall.,'? 
Colonel MAXEY. Yes, sir. 
Mr. SMART. ~In.y J ask & quest.ion? 
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:\ rr. BnOOKS. ~1r. Snuu·t. 
Mr. SMART. T wou ld like to t.ake the case of a Reserve officer on 

il1nctiyc duty who gets an order to report. to duty and he refuses to 
abide by tll(~ order. Is be triable by this code or in the Federa) court? 

Mr. LARK I N. I think yOlt have to distinguish that. betwcen n call 
in peacetime and 8. call in lime of emergency or war. 

Mr. SMART. Let us assume that it is wartime. 
:\lr. J.JARKIN. In wartime, I think he comes tinder this code. Is 

that dghl? [To Co lonel Max(>y.j . 
, r..rr. TIABD),. T do not-scl' how yOll can arrive at any other conclusion 
than that he comes under it at any time, (rom the wording of this last. 
paragraph. • 

Colonel :o.lAXEY, )'f8Y I make one observation. In time of pence 
h(' cnn only be coiled (or 1\ period of 15 days 01' less without. bis consent. 
Therefore', if he is lnwfutly called, he is subject. to the codo and the 
code so stn tes. 

11r. l lAnoy. 'I'hot is right.. lIo comes unde'r this th ing as soon as 
the call is issucd. 

r-.lr. S"IAIt'r. I think th o point to bear in mind is that 110 is volu n­
tari ly accepting It Reserve commiss ion and whcn he' accepts th at. he 
accepts Iha obligations that. go with that. So he knows that he can 
be calle>(\ for 15 days in time of pence and if be rcfuses to obcy the 
comm ission which ho has voluntarily accepted perhaps he shou ld be 
subject.,

~lJ·. TlAnoy. T here is no argument about. tbat. But certainly, tho 
way thi!; thing reads- and I lun not. Rrguing as to wheilter that. !'!hould 
01' should not be--if ho gets a call (or 15 days or whatevl'r it is he is 
under the terms or this code from the time that he is supposed to 
appear according to his orders, ns I read it. 

~ t r. T...AllKI:-l. That is right.
~1r. S"I.... RT. Well, assuming that to be tnI(', I think the general 

opinion is that. that. is as it should be. 
~rr. HARDY. That is fl.lIright with me. I have no argument obout 

thut. 
:\11'. SMART. I just wanted to clorify that. point, though, ror tbe 

record, so there would be no misunderstanding about that. 
Mr.1IAROY. J om still not happy about the useol tbe word"drnftcd" 

in one pineo and "induct.ees" in llllother. I do not think your com­
mentary cleal'S that thing up sumciently for my purposes. 
. M I'. ANDEnSON. Well, is there Ilny specific exnmple you can give 
the co mmittee of nn instonce where a person might be dmfted into 
serv ice other Ihnll being inducted under the terms of the provisions or 
the ::>elrct.ive Service Act? 

Mr. L ARKIN. Not being a member of the Reserve 01' the National 
GlIal'd or ony o til('f l{ l'serve out.fi t. I do not know of nlly other way. 

M I'. DE GnAFFENHn;D. 'l'hat last sccl ion is just a little bit. confusing 
to Ill.V mind, thot is those lasL few lines there. There is aconfJict. there, 
in the lost. foUl' lines, with what you said just before that: 

All \'oluntoo1'8 and inductees. from the dates of thei r muster or aceellUt.nce illto 
the armed forces of the I.:nited States. 

]\'(r. ANDERSON. I think Admiral Russell has something to ofTer. 
Admiral UUSS.;LI•. I wns wondering whether it would meet ~{r. 

Hardy's suggl'stion to strike out the words "drafted" and "drall. ... 
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Mr. BnooKs. So it would rcad­
persona lawfully called or ordered into, or to duty;in or [or t raining in the arlllCd ~ 
aervioes. 

Mr. TIARDY. Thrn that would clear up the confusion in my mind. 
Admiral R USSELL. It you take out the word "drafted", then you 

would automatically take out the word "draft" in the last Iinc. 
Mr. U J\RDY. Yes. 
Mr. LAIUO N. Before you make up your mind on tbftL, I would like 

to ask Colonel Dinsmore if he feels that will cause Rny difficulty. You 
see the words "drnHed" find "draft" have been in lhenrticJes for nlong 
tim o and they were kept in again of course in the E lston Act in the 
amendment. to section 2 as provided in Public Law 75. ' 

You can see that incidentally in this big book, if you would like to 
look at it, under tau 2, page 3. 

Do you think it will cause ony confusion, Colonel? 
Co lonel DINsMoln~. . Mr. Chairman, we discussed tha t at somo length 

in t.h e working group, and I am frank to say that I cnn think of no caso 
in which the word "drafted" would be necessary in this articlo. 

We put it in lIS I I'CCtl ti it because it had been in the Al·ticlcs of Wnl' 
fol' n great many yenrs nnd no doubt had been useful and we were 
nfrllid if we left it out that we might be omitting something that was 
useful 

Mr. BnooKs. Colonel, cou ld I ask you this question: Would it be 
preferable just. simply to ndd after the word "inductees" in section I 
so that it would read: "Inductees under Selective Sen'ice"? 

Colonel D,NSMORE. 1 see no objection t.o that, i\ lr. Chail'llian. 
Mr. BROOKS. Which do you think would be clearer? 
Colonel D, NSMORE. Tha t certainly would clarify it; yes, sir. 
Mr. BROOKS. What do you think of that? 
Mr. H ARDY. That would take care of it. But J do not want any­

body to be confused in construing selective service inductces to be 
covered in this last part under any conditions. 

Mr. L ARKIN. Well , if it is a work of art that we ha ve kept for many 
years and we do not know that it covers anyspecmc instance, I would 
be perfoclly willing to adopt Admiral Russell 's suggestion. 

]I.!r. H ARDY. That would simplify the thing, if it can be don e wi th. 
out fl.nv trouble. 

Mr. Bnoo KS. You henrd the sugges tion on that. Do yo u make it os 
I\. motion, that w(' strik(' out those words--

Mr. H ARDY. Yes; I will make that as a motion. 
Mr. BROOKS. Tn article 2, subsection 1, in two instances. All in 

favor of that will snv " Aye." All opposed "No." It is so ordcred. 
Mr. SMART. MI'. Chairman, in order t hnt thc rocord be perrectly 

straight on that, I wou ld suggest that on page 4, line 19, the word 
Itdrafted" nnd in line 2 \ the word "dril.ft" be deleted. 

Mr. BROOKS. That is in H . R. 2498 nnd not in the anllotated copy
that we nrc looking n.t. 

MI' . SMART. That is right. All amendments will rcrer to t he bill 
and not the annotated copy, sir . 

.Mr. BROOKS. That is right. 
Let us proceed , then, with subsection 2, if tbere are no furlbel' com. 

ments. Any conunents Oil su bsection 2? 
Mr. ANDERSON. Oh, 011 su bsection 2, yes, Mr. Chairman. That 

brings up the question aga in that I raised m committee the oillOr day. 
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Do we reler to ROTC midshipmen there? Are thE'.y known as mid­
shipmen when they are laking Navy ROTC training, Admiral Russell ? 

Admiral R USSELL. That is covered in definition 8, section L 
1\'l r. ANDERSON. I should have raised the question I..hero. It. does 

defi nit.ely cover naval and Army ROTC studen ts? 
Admiral RUSSELL. Yes, sir. 
Mr. ANDERSON. The wOI'ds "cadet.s and midshi pmen." 
Admiral RUSSELL. When t.hey aTC on active duty. 
M ... ANDERSON. When they are on active duty and not when they 

arc taking a course of training. 
Admiral RUSSELL. T hat is right. 
1\ l r. BROOKS. That would also cover ROTC personnel on active 

duty. 
Mr. ANDERSON. That is what I say. 
rvI J". BROOKS. Any further comments? H not, we will proceed to 

subsection 3. Any comments on that? 
Mr. ELSTON. That is the section 1 think t.ha!.. the R cserve officers 

object.ed to. 
Mr. BnooKs. Colonel Oliver objected and Colonel Wiener said it 

was 1I0t. necessary. 
Mr. ELSTON. 1 think they pointed out that you might have 11. 

Reserve officer-­
1 11'. DEGRAFFENRIED. Mr. Kill*, objected to it, too, 1 t.hink. 
~ I r. HARDY. That covers R01C in our various military schools 

that arc not directJy under the Army or the Navy or the Air Force. 
~fr. BROOKS. Mr. Larkin, 1 believe we ought to hear from you Oil 

that. 
~ r r. LAnKIN. Yes. T here has been a good deal of discussion of Ulis 

article, Mr. Chairman. I think the commitLce will understand its 
contcn!.. and inte nt if 1 cnll give you this much bnckgrou nd. The 
Army, i.n t.he Articles of War, has JlO!.. heretofore prov ided jurisdiction 
ovel' Reserve personnel when tbey nre in an innctive duty status, nor 
when they come i.n for training. 

On the other hand, lhe Navy has had ver1 extensive jurisdiction 
over their Reserve personnel who nre on i.nactlve duty and that juris· 
diction is covered in 34 U. S. C. section 855. 

Now I think it might be helpful if I just read that section in the 
record so you can all seruti.nize it. It is entitled: "Naval Reserve, 
Application of U\WS RegUlations and Orders of the NflVY; Disci.plinary 
Actions:" 
All members of the Naval Rcscn'c whcn employed on active duty, authorized 
training duty with or Without pay, drill, or othcr equiv9lent inlltruction or duty, 
or whcn employed in authorized travcl to or from such duty or appropriate duty. 
dril.1 or instruction, or during Buch time as they may by law be required to perform 
actIve duty or while wearing s. uniform prescribed for the Naval Heeerve, shall be 
subject to the la\\'s, regulatiOnS, and orders for thc gO\'crnmcnt of the Navy. 

Now it goes on with two provisions which are moro ncarly pertinent 
to article 3-A, which has al!io beell discussed at great Icngth by some 
of tho witnesses. I think T might hold the provisos until we get. to 
aditio 3- A. 

Coming upon tbis wide diffel'ence in pre-sent procedure, the com­
!llittce of course discussed the problem nt great length. For Reserves 
ID ~enernl. the Army nnd Air }l~orce specificuUy felt Lhey did not need 
jUl'lsdiction over their Reserve personnel while they were on inactive 
duty. 
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Tlle Nnvy all'cady had widespread jurisdiction over their p£'rsOLUICi. 
We tried to find out just what tbe most importnnt point of having juris­
diction over Reserve personnel on inactive duty was, if there was any. 

As a result of debates and conferences, it. was generally ngrecd thnt 
we should nol. have for all purposes and all services jurisdiction over 
Reserve personnel whell they nrc on inactive duty-while they nro 
taking correspondence courses at home or while lliey are attending 
meetings or while they nrc wenring their uniform all parades nnd the 
vnrious other pro'Tisions by virtue of which Lbo Navy now does have 
jurisdiction over their pcoI)la. 

Tbe Navy, I think, III llC intcr{'st of uniformity felt that. the most. 
important. circumstnncc under which you should retain some jurisdic~ 
tion ov('r Rcs{'rvc pcrsolllH'1 wus found in thi'i ulacti\Tl' dut.\, training. 

You have tho sltualion thllL Occurs on w(Jek ends. with Heserves 
coming in for a ShO I'L cru ise. USlIally when naval reservisLs go on n 
cruise it is a 2 weeks' cruise amI they are on active duty nt lhat Lime, 
so there is no pl·oblem. • 

But there is some small amount of acth'ity of that kind. But 
more important, there is a great deal of activity UI the usc of aircrnft. 
Now thnt. is common to the Air Force ilS well as tbe Navy, whC'l'o 
Reserve personnel come in for the whole week end, and form Ul their 
uuits. 

The Reserve then trnuls while on inactive duty, but formally under 
instruction und uses plnnes nnd in general handles expensive hl'fI.vy 
equipment. IL wns fcll that it is entirely appropriate when the.v aro 
actulg in that capacity that they be subject to the snctions of the 
IlOilOI'm code if they commit. offenses while UI that status. 

The serviC'cs who nrc ]lcrmitting them to use this expcnsive hcuvy 
equipment flnd this dangerous equipment and should have thc right 
to govern their conduct Ilnd their activities under those circumstances. 

For thnt reason, that was the residual amount of jurisdiction that 
WflS retauICd. The r('st of tbe jurisdiction tile Navy now has is 
delcted flnd goes by t.he board, but. that specific amount does remain. 

Mr. BUOOKS. What happens- -
Mr. LAUI'IN. The Air Force Cfln use it. 
1rr. BROOKS. Excuse me--
Mr. LARKIN. One more second will clear it up, I think. 
Mr. BnooKs. All right. 
.Mr. LAnKIN. Wc specifictllly did not intend and did noL want to 

impos(' court.-martial jtll'isdictien o,",er R eserves on inactive duty 
whell they arc just takmg correspendence courses or coming to mcet­
ings or wearing their uniforms or under tLese vtll"ieus other cir­
cu mstances. 

In order to clal'ify lhat, we put in this extra provision: That when 
t hey ve luntarily come in under written orders Lhey become subject. 
to th e (Jode. 'rho. written orde.tS we contemplate would spell out 
the voluntaq nature of this t.YJle of duty tlnd the fact thnt they 
become subjecL to the military codc, and if they are unwiIJulg Ie do 
that they do not come on duty. 

We have provided this additional provisien or netice and written 
orders so that iu the absence of them, when Reserve personnel como 
to 8. l('cture at night, fl. meeting, or they take their correspondence 
course or wcnr a uniform, they would not be subject to this code. 

The intent. of the Innguage used is spelled out in the commentllry, 
under the third pn.ragraph. 



861 


The complaint. has been mnde that stich jurisdiction over Reserves 
on inactive duty would cause the R~crvc organizations to disintegrate 
and mnkc thcnlunpopular, that the members would not. wish 1.0 con­
tinlle as mt'mb('rs if this jurisdiction is provided. 

I would submit in that connection that. I think the most efficient 
and cfTccthTC Rcscn'C sCl'yicc is the ~twy's, who have had far morc 
jurisdiction by virtue of their pl"CScnt law. 

~tr. BROOKS. r..lr. Smart.. 
Mr. SMART. 10m just wondering whether there is any conflict here. 

If nn officer recciv('S those orders and then refuses to oboy them, then 
he is subject to tho code, is he nol.? 

t-.lr. L ARK IN. No. Ho would be subject in peacetime t.o the codo 
if he WNt' ordered to duty for 15 days. You see, this is voluntarily. 

~[r. SMART. Well , what arc the mechanics there? Docs nil officcr 
comc ill nnc! voluntec r to go on week-end tl'uining and then get tho 
orders cut.? 19 that tho process tlll'ough which it gocs'! 

MI'. L An KIN. I do no L think it mn.kcs ilny diffcrence whicb way. 
'Vhethcr he receives orders and he voiunLarily nccepts them, or 
whethcr he \'oiunttll'ily comes in and gels ordors nftcrwfl.rd secms to 
me to be immatcrinl. 

As lon~ ft.!I the Lwo clemcnts arc prcscnt, I do noL think it makes 
much difference which one comes firsL. 

~Ir. SM.\IlT. 'Vcll, the Na\')' weck-cnd f1yCrii are pOl'fcelly used to 
this provision. But let us take the Air Foree Resel'\'cs firiit who Ilro 
on thi~ \\'l,('k-('IHI type' of flying duly. Heret{)fo rc they have volun­
tccrNl COl' it lind hu ve not been subjed W Lbe Articles of Wnl·. 

:\[1'. L ARKIN. That is right. 
~lr. S.loIAUT. Now they bccome subject. They st ill want to take it. 

Now thcy come in and vol un tecr and perhaps after they vohUlteered 
and ordcrs have been cut then they find out they are subject to Lbe 
provision.s of this code alld do not want to go. 

Thun would they be subject to court martial under this code for 
disobeying tho order? 

~[I'. LARKIN. 1 do not thiuk so. 
Mr. SMART. Let us be sure of that. 
Admiral R U8S};LL. May I make Ii comment tbere? 
11r. BROOKS. Admiral Russell. 
Admiral H.US8l;U" As far 1\9 1 am a.ware, no Hcserve OmeN Cl\ n be 

ordl'I'cd Lo Rclive duty, trnining) 01' otherwise, in. time of peitce without 
his consen.l.. 

::\1'1'. LARK IN. 1 think the 15-duy provision is an Army !lnd Air 
Force 0[\('. 

Admirlll J{USS};I,L. No nltval ofricer can be required to {'onw un ck 
for a 2 weeks' pcnod if he docs DOt want. to come in time of pt'[U:C. 

::\11'. BHOOKS. Well, ordinarily for this t.ype of training it. is a "olulI­
UIl'Y pI·oyision. 

~Ii'. L... HKI:-<. And it so states right hcre. 
::\ 11'. BnooKs. Now, what. would you think of lhis, :\11'. Larkin , 

spelling that out. just It liLlie mol'C definitely in reference lO writ.tell 
orders? 

;\fl·. L _-\lI.KIN. \Ve-U , in view of the comme-uts about it, the f-irst 
question 1 dare say is whcthcr that is a valid type of training to (,'o \'er. 
If it, is, in vi('w of the inability of most people to understl\nd it. from 
the language-many of them 1 do not think hlld the commentary 



862 


alllithc beDe6t. of wbot w(' say we. intended to lllclln- f think perhaps 
it would be 8. very good idea to spell it. out Il little bit more, 1 haYe 
some Inuguugc which I would just tentatively O(fCl', 

]\11'. BnooKs . I CRn COI\ceivc of t his case, whcre t he Rcscl'v(>S are 
training in the Air' Force on II !'('gular nit, bllse nnd there' might be an 
nccidC'ut invoh' ing the violation of orders with It cmfL on rcguilll' Ju ty. 

Now in that instance, what would be t.il(' sit.untion in reference to 
t.rials, assuming thcl'o WIlS any crimina l violaLion? Would it. not be n. 
fact in t hat type of training t hey would be lri('d ill t he IOtll1 courts, 
Lilat is the civilian courts, and the men in t.he Regular EstablisblllcUL 
would be tried in 11 COlll't ma rtini? 

~lr. LARKIN. Wi t hout this, .you mean? 
i\fr. BROOKS. 'Yithout tlus. 
~rl·. L,"RK IN. Yes. sir. 
:,\ f.·. BnooKs. So you might haV(' 011 t he same plane men in the 

Ucgular Establishment, in t.ll(' same type o r incident. bcing tri"d in 
Sl. COurL martial [lnd the men from the R l:scl'v(' bcing lril'd in the civilifll1 
COllltS. 

:MI'. L AnKIN. Thnt. is right. 
1 [1'. Sftl.... n·r. And you will find, ;\[1'. Chaimlflll, 1 think invariilbly, 

t.hnt t he. civilian COurts nrc much more lenient than the court martial 
for purely military ofrensl'S. 

~[r. LAHK IN. or course thC'y would have no jurisdiction on'r purely 
military offenses. 

;\[1'. SMART. \\'ell , I did not mean to say just that. 1 haw· some 
(:as('S in the office where that ve ry t hing happened. One is a la rceny 
('tl5e where a. GI in til(' AI'my got 3 years and a. d ishonomble discharge 
and he is now sc.'Vin~ hi s sentence and thc codeft.ndun t who hn.d been 
bonol"fl.bly dischtlrgl'd berore they round out about it was tried in a 
civilian court and he ~ot a 2*year suspend ed sentence. And be was 
the leader in the commission of the offense. 

I offer that as evidence tha t the civil courts arc more lenient, lor 
civil crimes committed in the military , Lhan arc courts martial 

).fr. ELSTON. J would like to ask ).fr. Lark in what. offenses would 
be included in this subsection that. could not be prosecutcd in the 
civil courts? 

~[r. L.... UKIN. All the military offenses outlined in tho code-well, 
somo or tIlcm are not applicable of course: ).[isconduct in the fnce of 
tho enemy and sevcral of those in peacetime. 

MI'. ELSTON. Yesj but it does not leave many, docs it? 
),1... L.... nKIN. Not very nUlIly . Disobedience of orders and things 

'Of that character. 
Ml'. ELSTON. Well , is it not it little ohjectionable tho.L you enlarge 

tho number of offenses, 01' aL lea.st you Crul enlarge t.he liability of the 
accused lor prosecutioll by issuing wl'ittcn orders? 

Mr. L .... RKIN. I do not think so, *\11'. Elston. He is already 8. 

member of the armed services. H e happens to be in an inactive duLy 
status. H e is ,'oluntaril.v accepting them, which is tbo provision 
tha.t is similar to the acceptance, 1 think , that is in tho enlistment. 
contract. I mean it is analngous to it. It. depends on voluntary 
accc·)tance. 

}.(r. ELSTON. I do not think we ought to ~et. in tlH~ position where 
ftnyone can claim tbat in the writing of thIS code we are trying t.o 
take in under tb e provisions or the code people who al'e not. no,\~ sub* 
ject to military or llaval law. 
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:\ 11-, LARK IN. Well-­
:\ rr. ELSTON, A lot. of people claim, you h-nOW, that the military 

is overstepping its bounds and we ore becoming a military nation and 
811thot sort of thing, and 1 do not think we ought to ill the enactment 
of this code begin to include people who have not. beeD heretofore 
included. 

).Ir. LARKIN. I agree. I do not t.hink we want. to encroach or in­
Dovatl'l, if you will, by yirluc of the fact. tlHlt we are dealing with 
dirTerent services. It was one of the problems that we faced. 

We fac('d this prohlem on innumerable occasions by virtue of our 
comparison of the Lwa systems which varied both in their origin and 
as a result of their growth over 150 years here by the different customs 
under which they have heretofore operated. 

Bet it is perfectly true as fUl' as the Army is concerned t llis is au 
extension of jurisdiction. As fa r as the Navy is concerned it. is a di lu­
tion of prcsent jurisdi('tion. 

? fr. ANDERSON. Did I understll ud you to sny thnL you had some 
tldditionnllanguilgo? 

XI I'. L ,IIIKI:-:. Well, this might tllI]"ify it. 1 oO'{'r it te ntativcly. 
W{' ho\'I' just drnwn it up. InstC'1l(1of the language in subdivision 3, 
this might hI' 11 liLtle tig-ht{, I': "R('SC1VC pcrsonll('l wh il(' they arc on 
illactiv(' duty trninill~ authori:r.ed by writt('n onl('rs voluntarily 
a('('~plccl by IhC'm whie·1t slwrify thllt tlll'Y 111'(' subject to this codl'." 

I think thnt l\o\lId c{'l'tuinly clearly exdude any -of tlH'sC other 
t,YPC!l of iruwLi\'<, duty training that they mily do in the form of ('orrcs­
pond{,llcc ('OIll'&'S. 

:\Cr. ANDEUSON. Whi<-h indicatC's that it leaves it strictly up to tho 
indi"idtlal hims('if. 
~ I I'. LARKIN. Thnt is righl. \\'hl'thcr he desires to undergo this type 

of tmining and under these conditions. 
:-' Ir. BROOKS. Silould not yoU!' stntemcnt. go further and SIlY "Who 

arc subj(,(·t to this ('ode during the limitl'd time of the call"? 
~ I r. LARKIN'. I think that. is Jl good idea, to add that to it. 
~Ir. BROOKS. So tilf'rI' woulrt hc no doubt. that it docs lapse im mc­

dio.t-elv Uft(,I' the coil? 
;\.Ir: LARKIN. Oh, Yes. 
MI'. ANDERSON. \\Thy do we not (10 that, :-'fr. Chairman. It would 

b{' fl. lot ('asiC'I' for us horsebaek lnwycl's to understand it. 
,\ 11'. J3IWOKS. SlIppose WI' do this, J\Ir. Larkin, will you !>I'('parc 

that in the fo rlll of nil Ilml'ndm('lIt. 'Vc can takc it up th is nftrl'noon 
or Il\.tel'. 

~\ 1 r. 1..,\ ItKI 1\'. That. is r igh t. 
M I' . B AIWY. Which Olin willlhat t fl kc t ho plMe of? 
,\ 11'. S1IIA Il1'. Numl)(, l' th l'C'c. 
~ I t.. HAnDy. 'Vhl1.t ohout tlte ROTC, that lIou ld come under two? 
:-'11'. L .\RK I1\'. " 'ell, t.hcyat'(' either, as I wHlerstand it, on nn acti l'e­

(luty s tatus, if thev ('1'CI' Ilt'e, or t h('.\' al'e in such an inactiyc-duty 
status not covel'ed by wl'itlrn orde rs which speeify Lhat they nrc sub­
ject t(l the code. it is l'ither Oll(' or thr otlwr. 

T lu'v do not find the msciv('s in the circumstances ellvisionrri by 
numher th r('(' at 11m' time . 

.Mr. H.\UDY. In othcr lIol'ds, you think this rewording, would that 
take curl' of that situation? 

;\.Ir. L.., llKI:,\'. Y('s, sir. J do not think ill the first place that a cadet 
01' IlI'iation endrt or rnid.;thipman invo"'es ROTC anyhow. 
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~lr.lIAIlDY. 1 did nollhink it did, either, from th o definit.ion we 
had oYer here. &oven is cadet. and eight is midship man, here. 

~ I r. L AnKIN. Sf'V(' 1l and eight it is. 
!\ l r. l:htOOKs. Shall Wi' proceed to tht' next subsection? 
~Ir. S~IAnT. Four. 
~fr. L ARKIK. D o you cnrc for me to "oluntcC'r quickly on some 

subdivisions which therC' has been litUe or no comment? 
~Ir. BnooKs. Colonel MOilS suggested that subsection four, IU3 I 

r ecall , wa.~ wrong. 
:~dr. LAIU'H' . 1 recall that, ).rr. Chairman. That. is il provision 

that we haw' not. chang-rei by modificfll ion, extension, Or by diminish­
ing it in nny wily from th e present law that has been on the books 
fOI' T do not know how many years. 

n covers of COUI'SO t.he rdircd personnel of lhe> R egu laI' co mponents, 
the om c(' l's who in a ['('tircd stat.e f11'(" still considered to bc officers o( 
the United Stntt'S OJ' tho firmed sC'[Tices . Tiley I'ef'civ(' their pny und 
a l'c cnlTiC'd on thn Army find NIWY r<'gister nlld 1 bclie\'e are in mas\, 
cnse!> su hjN' \' to I'ccl\.lI to fictiv(' duty at any time. 

~dr. ELSTON'. Wdl , WftS t. h cn~ any comphlint. about. Lhnt sf'cLion? 
I thought Lht' co mplaint WtlS about subsection 5. 

Mr. H ,\ IW\'. It camc on both of them. 
~ I r. L AIIKIN, It was !lIsa on four , :\11". Elston. 
1 11' . E I.STON, Four, too. 
~ I I'. U \JlIH', 1 though\, Coloncl :\[o.as' comments fibout it were 

pa rticularly p('l"Iint'nl. 
MI". E I.STON. 1 thougl,t th('y wel'c, too, on five, because you talk 

about a person who is receiving hospital benefits from an arm('(\ (orc(". 
lIe might just. ~o to the hospital once 11 \\eek ilncl llll"c some slight 
trco.tm(,llt, as <hstingllishNI from a t}{'rson who is hospita lized and is 
permanently in a hospita l. The subsection does not make any dis­
tinction b{'t.weell the two. 

l\lr. LAnKIN. Well , if you carc to take them both up at once, we 
Cfln. 

:\11'. BROOKS. Let us tnkt" them one at a ti me. 
1\11'. L AfO'IN. 1 think Colonel )'l aas' objection to four, if [ may 

preSUIlH' to slate it-i!.. is in. the recol'Cl-was tha\' rctflining cou rt­
martia l jurisdiction o"cr I'etired Hegl.llnr officers actt"d as Ill"est.riction 
on their-­

~ I r. f I A IW\,. night of (rce speech. 
).11'. LA HK IN . High!.. of frec spc('ch or their abil ity to spcnk t hei r 

mind wh('11 Lhey al·.... in thi s sta!..ue. He felt great gains, ] beli('ve, 
would be fichieved by pCl"miLling them to speak their mind. Tha\, 
is n qu("stion which 1 Cfi nnot answer. 

1 would poin!.. out it seems to me a considcl'ablc numbe r of retired 
ofli cc l'S haw spok(,11 vcry frilnkly and at great length rece ntly in t he 
prcss find in thc IlHl.ga."ines. 1 did not notice any undue restriction 
on them . 

Thcre is th is about it; ] should say: A retired officCl' nfl<'l" all is nn 
offl(:cl" of t,hc Uniled SLAtes, the same as when hc was on regula r du ty , 
and he is being pt\id. It scems to me it is not. inconsistcnt to expe(' t 
him to co mport himsclf in the way that is a crcd it to the scrvice and 
in the sa me \\ay he wus expected to conduct himself when he was n. 
Regular. 

ITo is still officially an officer of the United States audon its retired 
lis t. and receiving ptty. As I say that is the first time I had hea rd a. 
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criticism of that. article which as far us we arc conccrn{'d is It JlUI"(~ 
rcincorpomt.ion of what hilS beon on the books for many yoors. 

Mr. BROOKS. Mr. Smart, what. would you want. to say on that? 
]"11'. SMAUT. Well, r would merely like to prescnt the converse of 

DUlL to the committee, nol that. I am actively opposing th is subscc~ 
lion 4. The lhC<lry back of Lhe military viewpoint, 1 think, All'. 
Larkin has ex pressed . 

The converso of L1UlL is you have a man on the retired list and 
what is he being paid for? He is being paid because he has com­
pleted a StlltutOl'Y period of serv ice within the armed forces or he 
gels on tIle rr-liJ'('d l ist by virtue of becoming physically disabled. 

In either event. he has complied \lith the law which provides (or 
his retirement. 

1\11'. llAROY. He ha s earned his retirement pay already, hilS he not? 
1\11'. SMAH'r. Exactly. That is the con verse of t.his argument. H e 

has earnc'l whnt he is get.ting . 
.MI". ELSTON. And if he is recalled to active service, he will be 

subject auyhow? 
All'. SMART. ' l'baL is exactly right.. Why should courts-martini 

·lU·isdict,ioll pl·cvail OVOI' him aft{'1" he is drawing what. he hns ea mpd? 
\Vhy not resol'v(' t bn.t jurisd iction unt.il he ret urns, if ever, to nctive 
status. That is the com·orse of th e argument. 

1-.11'. H ARDY. That is the way my tbinkingruns. 
1111'. L AnKIN. Well, that com'erse turns, I think, partially on the 

notion of whether t.his is a pension earned liS a resuJt of the services 
dw'ing active duty or whether it is n. partial continuation of pay in 
a less formnlly active slale by virtue of his continuation in a position 
as an ofli cer of the United S tates, 

Mr. llAHUl', From whilt little I heard from the Hook Commission, 
t.hat. is certainly the poin t of "iew they adopted in trying to work out 
a pay biU , 

Mr. SMAItT. That is cxaclly right, AIr. Hardy. 
i\h . BnOOKS. Admiral Russell , does not tbe Navy have some SOl't 

of rctiremenL like Floot R eserve 01" Navy R eserve that. might be 
aITected by the deletion of that? 

Admiral R USSI':LL , The Fleet R eserve is more of a retainl'r poy 
proposition, until they have complet.ed a total of 30 yenrs, at which 
t ime tbey go on the retired list, That is for enlisted personnel only. 

10.'11'. L.\nKI N, That, mny I poin t. out, is provided in sLx, And Ad­
miral Russell call correct mo, bu t I tbi nk in six" members of the R e­
serve Fleet Elnd Ii' lect. Murine Corps R eserve" applies to those who 
havc had 20 yeal's' service and as Lhe~ com plete another 10, then 
they arc transferrcd to subdivision 4: l iormal retirement. 

Admil'fll R USSELl., ThaL is right. It has gonc bilCk and {ol·th be­
tween J 6 Dnd 20 yClH'S. 

Mr, BnooKs, And th ey would be entitled t.o receive some increased 
pay after thaI,. 30 years? 

Admiral RUSS};LL. Yes, si l', 
M r, BIWOKS. GClll lr men, you haYe discussed the El l,tiele there. 

Any further discussion? 
1-.lr. HA RDY, Well , there is just one thing, Mr. Chainuan. As far 

ns ] can see, when arelired ofliccr goes out on pay thaL he hns enrned, 
at least I\.S I int(,l'pret it, by his service, I do not soc wby he should be 
subjected to military courls. 

8<i~!l6--l9-:O;o. 37-'0 
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I do not see why he should be trented any difTcnmL from Ilny other 
civilian . 

~Ir. BnooKs. Do nOb retired officers have somo right to the usc of 
mililnry eq uipment-a specinl right? 

~Ir. ELSTON. He has some privileges. 
~Ir. S MA RT. So far as the privileges nre concerned, ~·rr . Brooks the 

retired officer of the Navy, be he a Regular or n oseI've, gets ex~ctly
the same benefits. ThiLl is, be is entitled to hospitalization. 

He !s entitled to shop at. a ship's store. He is entitled to go to tho 
comJUlssary. 1. do not know w hether or not there nre add itionnl 
bCllOfils. But those three are specificaUy righ ts of retired IH!I'SOllnci. 
And in the event of the physical retirement. of n R eserve officer of the 
Navy, he goes 011 the snme retired list of tho Navy tts the Regular 
officl'I' who has sorved out his 30 years llnd is paid from the same naval 
n.pprop,·in.tions. Thero is that much difference beLween the Army 
and tho Navy. 

~ I [· . ELSTON..May 1 ask Mr. La rkin if he knows of Illly offense t11l\1.. 
l·ctirC'd personnel nught commiL t hiLt civil couns could Hot prosC'cuLc 
thcill for? 

Mr. LAnKIN. Db , yes. Any military ofrense, I shollid 'In.)'. 
?'III". 1<: t.s·roN. Well, if they arc retired whn.t mili ta0' offense wou ld 

they commit lhn.L would not be pWlislmble in the ci"il cou rts? 
Colonel CntHY. T ('11l1 tdl you 500'e. 
?\1[·.13nOOKS. All right, Coionel. 
ColonC'l CU/,I'y. It is not ortell dOlle, but it has been used to per­

suade them to pay their debts and Ilnswer correspondellce about it. 
Tbey could not be tried in a ciyil cou rL for nOL paying a debL, a dis­
hono rable indifference tow[I. rd a just debL or fo[' failing to answer 
correspond{'uce nbOUL it. That is most likely. 

Usually it dOl'S lIoL result in a trial because they pay t he debt I\ud 
that ends iL. 

~Ir. LAtU,,"', They al'(' r{'gnrded in a certain c1nssificatioll by other 
provisions o f law. 1 believe tho dual compensation of Federal 
Government employment applies to retired ofllcers who nrc receiving 
this pay. 

You illso lmve this situation: Suppose some of them nre convicted 
in lhe civil courts. Would you continue to keep them on the Army 
register as an oflicial ofJicel' of the United States und pay them while 
serving pCl"utelltinl'y terms and so forth and so on? 

In til{' last t\IH\ lysis it. comes to a qu estion of not having jurisdi(·tion 
over them find just retiring them completely and making them no 
longer on official part of the military forces in any way 01' kceping them 
on with th ose prerogatives tl.nd c.""pecting them to comporL themse lvcs 
in t ho fnshion they did when they WCl'e Regulur officers. 

MI'. UnooKS. 1 think the q uestion is whether there would be done 
any h Ul'Ill by leaving them out. If there is no real need for koeping 
them und er this jurisdiction, why it would seem to me they would 
be out of place in the code. 

~Ir . E I.STON, It would seem to me that the mere fact of making 
somebody pay their debts is not importnnt. A civilian can bc sued 
and 8. I'elired offi{'cl' eRn bl:' sued . If he is ~ctting compensat.ion from 
tho Govc rnmcnt and thcy get a judgment III the civil court they Cil n 
lcvy on his compensation, CRn they not? 

Admiral R USSELL. No, sir. 
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.\Ir. llARD\·. They cnrUlot do that. 
~Ir. ELSTON. If he owns any property, they certainly can levy on it. 
~h. DEGRAF)"ENIUED. Yes. 
Mr. ELSTON. Of course there is certai.n ci,"il pay that cannot be 

le"ied upon, unless it is over 8. certain amount. 
Colonel CUnRY. Congressman, I was not arguing tl1f t you should 

retAin that so you Cfl.n do that. I was merely specifying that that is 
one thing t1H''y call do. It certainly would be a relief to the services 
if they did not have to bother with it. 

Admira.l RessELI .. 1 do not think we haye had so mueh of thfLt, sir. 
'Ve had n couple of eases that 1 remember of wiyes who yelled non. 
support. I know of at least one case where a retired officer wns 
court·martinlcd- tlHl.t has been a good many years ago- fol" that 
olTense. 

1fr. l3ltOOKS. Admiml, wou ld the Navy have any particulal" objec· 
tion to striking thll.t. out? 

Aclmirnl U.USS~)I,L. 1 believe we would; yes, sir. 
:-'fr. I3Roo]\s. You would. 
~rl". LARKIN. H r may so so, r think the Lhree services would desire 

to offer l\ formal objection to striking out this provision. 
Air. BnooKs. A for mal objection. 
Mr.lIAHOY. Well, I would be interested in knowing what real good 

purpose it serves. If it serves some good purpose, WIlY it is all right 
with me, but I declare I cannot see t.he justification of it on the bnsis 
of what little I know about it. 

1\.nd as tar ns what the Colonel said back here, about helping to 
collect it, 1 have not seen that work out in the observations r made. 

:-'11". BnooKs. I would suggest titis, gentlemen. We arc going to 
take up later on subsectioll 3. Let us take three aDd four together. 
If thC're is no obj<'ction we can do that and think about it. And we 
cun go ahead to five now. 

?o l.·. LA ItKIN. All right, sir. 
!\ Ir. BROOKS. Do you care to make a comment in referellce to the 

suggestion that the term "hospitnl benefits" should be changed? 
}.. Ir. LAnKIN. Well, it Illay be that t11at is too obscure to reflect 

whnt we intended to rcllcet, which was specifically to cover II. man in 
mor(> 01' less Il permanent status is in a hospital b(>illg treated. It is n 
qucstion of df.'gree, I suppose, of whether a. 2··dIl.Y stuy Il.S against a. 
month is contcmpln.ted herc. I t was not contemplated specificnUy 
tha.t oUlrpn.tients who come i.n for n. prcscription or fOI" un examination 
would be covct·cd. 

Now Ule rroblem, hcre, I think, is more of n. Na.vy one. You see 
most I"etil"(>( personnel of R cserve componcnts receive their hospital 
bellcfit-s, if they arc Army or Air Force personnel, in the veterans' 
bospitnls which this of cou rse does not co vcr. 

As far 8.8 Navy personnel arc conccl'Oed, howcver they almost 
always receive those bencfits ill the naval hospitals. So you have Il. 
difference there. 

~lr. ELs'rON. Do they not have lhe power to pWlish them if they 
violat.c nny of the regulations by simply denying them lhe hospital 
benefits? Suppose you got a man in the hospital find he refused to 
obey orders find was illSUltill~ to the nurse and a. lot of other things, 
do they not ha"c the authOrity to deny him further hospitalization? 

M.r. LARKIN. I cannot answer that. Do you know, Captain 
Woods? 
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Captain W OODS. T hey nre c1cnrly entitled to hospital benefits as n. 
matter of law. It. would be vcry hru'd to sa.y t.hat as 11 malLer of 
regulation you could defeat. lhose rights because they fail to conform 
with those regulfllions. 

~ I r. BROOKS. What would you think of this, Captain, of cha nging 
that to read "receiving hospitalization"? 

Captain WOODS. I th ink t.hat might make it a bit clearer t.han it now 
is. 

1\11'. SMAnT. T his might very well refcr t.o in-patient treatment as 
well as Oli l -patient Lrcatmcnt, such as a fellow going to tl. dispensary. 
I th ink if it is unticipated that a mu n is act.ually being hospitalized so 
you cnIl maintain some conlrol over his decorum while he is it pat ient. 
tn a hospita l- ­

Captain WOODS. I think that. would make it clearer. IIospitaliza­
tion with us is a 1V0l'd of Ill't. and it, means receiving treatment. in n. 
hospita l. 

1\ 11'. DHOOKS, Js t,here Illly obkctioll to cha nging t.hat. to "hospi­
talization while act,ullll.v hospitalized"? 

1\ 11" LAUK IN, No, 
i' l r. B UOOKS, Now) is t.hcI'c Ilny object,ion to lh~l.t su bseetion S IlS 

changed'! 
]\11', SMAUT, Lrt me n.sk one question, Ilfter the committee, sir. 
), 11'. ELSTON. Well , "hospitalizntion" still might be indrfinit(', 
), 11', TI oI.ROY, H r is tr('ntr;] in a hospital. 
i'll'. LAR ION, Th llt is still in<iC'finitr, 
~ [I" S:o.\Au'r. I t hink this) that tbe scn"ice pC'Qplc who arc going to 

administer t his law arc df'finitcly going to know what til(' intent, of 
Congrcss was by ('xarlly whnt you Ilre saying here. If you say that 
this allPlirs in fl hospital while fL person is actually being hospitoiizC'd, 
I wou d crrtain ly hate to try to be the prosecutor of Il case ilwoh"ing 
n. (rUow who hns mislx-hayed at, a dispensary. H e would not get. OilY 
piacr with t hat. 

1 would like to ask one question before you IClwe these two, 
~dr. B ROOKS, :\ 11 right, ~ l r, Smart., 
,), 11', S:o.\ ·\JtT. It a ppeal'S to mc--J just cannot trll for crl'tain- that. 

this is Il rrillxa.tion ot jurisdic t ion over navy retired OfJiCCI'S on tho 
rctirrd list. ]s that (.'Orr('ct? 

Admiml U USSKI,L, That, is correct, 
l\ l r. L AUKIN, T hat is coneet, 
), 11'. SMART. You Soc the point there, :\fr , Cha irmnll) is thllt. Lbo 

pbysicn llv retiroe\ N a l:y U('scI've officer is on the sll.mo r('LirC'd list as 
t he R egUlar officr r of 1,1J e Nt\\'},. The physicaUy retired Arm," ofllcer 
is certiHed to VA as bl·ing authorized to d raw retire ment pnY- llOt 
rotired plly but retirement. pav, 

So t here has been a gl'eat di{rNenc(' in tho past as bet.ween physi('fllly 
I'eti red Navy RCSNY('S fl nd Army rct.ired R escn"e officcrs, ] just 
wo.n led to make certain here that the Navy was reiinquishing (.'Ourts­
I1H1.rtia l jurisd iclion ove r rct.ired Heserve offi cers. And t,h ey sny that 
t hat is correc t. . 

i\b'. B nooKs, Fu rthermore, in reference to the slIgg('stion regarding 
changing t hllt to read "while actuall v being hospitalized," fL retircd 
office r in tho hospital, ov('o tempomrify, might violflto some provision 
of the l'rgtllal iolls which would justify some sort of puni,;hment, 

.). 11', S~\ART. Cn ptain 'Voocls slates that the word " hospitalizlltion" 
is a word of art with the Navy und actuully mrans r pr('sumc--­



869 


qaptllin'VOODS. Und<>rgoing treatment in a hospita l as a hospilnl
patIent. 

Mr. ELSTON. Could not that. be wriU,en in the'comm('utnry, hf're, SO 
it will h(' understood what. is meant by the term "hospitalized"? 
~k SMAUT. It is in there now. It is in the record. 
}'Ir. ELSTON. Then I think the language suggested by the Chairman 

would probably take care of it. 
:\11-. BnooKS. Js there [lny objection to lhat language? 
~lr. D1::GUAFFENUIEO. No. 
:\11'. fili.OOKS. If not, we will adopt that langllngc. 
Now is there any objection to subsection 5 with tho chsnged

language? H not., then it is adopted- ­
i\rr. 8M \UT. Ono qu<.'Stion. "lou say "that hmguage." I do not 

know whnL t h iLt. exact language is, siJ', 
~IJ·. LARKIN. The reporter bilS it. 
1\11'. ELSTON. Was it not somelhin~ like: "retired personnel of a 

Reservo component. who nrc receivlllg hospital benefits from fin 
armed force while actually being hospitalized" 01' somet.hing like tlu\t? 

l\fr.lIAUOY. u'While receiving hospitalizat.ion from an arllled force." 
:\11'. EI.s'roN. ,,\\rhile receiving hospitalization"-well , tbat. is a 

little mixed up. Why not. leave the amendment.- ­
]\Jr. BROOKS. Chango the two words "hospital benefits" so it will 

read "who firo receiving hospitalization from armed forces." 
:-'11'. SAiAnT. That is bTQod . 
.iI. I r. ELSTON. All righ t.. 
~Ir. oEGn.\ FFENRIED. That bas it. 
~lr. BnooKs. Alll'ight, if there is no objection U> it, then we will 

pass on. 
Now, g('nticmen, it is 12 o'clock. What. is the will of the committee: 

meet at 2 o'clock? 
.il.1J'. DEGnA)'f'ENnn; D. Jt is agrccable I:Q me. 
~Ir. BROOKS. 11 there is no objection, tben, we stand adjourned 

until 2 o'clock. 
(\\~lu>I'cupon at 12 o 'clock, tbe subcommittec adjourncd until 2 

o'clock.) 
AFTERNOON SESSION 

1\11'. BnooKS. The eommit.tee will please come to order. 
When we recessed for lunch, gentlemen, we were discussing article 2, 

subsection 5. As n matt.cr of fact, we had just completed that. And 
if t.hero is no objection, we will proceed with su bsection 6 of Il.l"I:. iclc 2. 

l\Jy r ccoll(>ct.ion is that Coloncl !\fnas and perhaps someone else 
hnd some objection to section 2. 

~rr . Larkin, do lOU want to comment on that? 
Mr. LAnK IN. '\ e spoke of it. very briefly t.his morning, Mr. Chnir­

mRll, in ('onnec tion with the considerntion of subdivision 4. And as 
Admirul Hussell pointed out., t.hat is n provision which is very simi la r 
U> 4 in that it. covers the Reguhu' components, but is 0. type of Reserve 
that is found in tbe Navy only and is the type of R escrve t.hat comes 
into being or to wbich 0. man comes into after 20 years of service I\S 
distinguished from the 30 yeDrs required in 4. 

I should say that the same considerations apply to it. as to 4. 
Mr. BROOKS. Weill is thero not all additional reason? In reference 

to 6, the Fleet Rescl've nnd tbe Fleet .il.farine Corps already come 
within the provisions of the military justice laws. And if you knock 
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that. out. you will actually be circumscribing the la.w as we have it. at. 
the presen t time. 

Mr. LARKIN. Ob, that is right. 
Mr. BROOKS. Is that not true? 
Mr. L ARKIN. That is a present provision. 
Mr. E I.STON. How long hns that been the la,w? Quit.e a whill' , I 

believe. 
11r. L ARKIN. Oh, yes, sir. Specifically I sec a statute that covers 

it now that was passed in 1938. I do DOt know if that is fl, con­
tinuation of a preyiOllS s lal..ute or not. I think so. 

Incidentally. I think you would be interested in a case which has 
construed this specific section as it appeaT'S (or the NM"y. The 
case is Pa~Jela v. Fenno (76 Fed. Supp. 230 ), in which the consti ­
tutionality of this provision was challenged on the ground that the 
Fleet R eserve was not on active duty at the lime when he was court.­
mll.r tiaicd and the Supremo Court. of tho United tfl-tes clenied cer­
tiornl·j after it went through tho other courts. 

Bu t it is not ILn innovlLtion with us fl-t fl-ny 1'ILle. It. is the sfl-rne 
reincorporfl-Lion agai ll of whaL has been Oil the books. 

Mr. 'B ROOKS. Mr. Smfu·t. 
Mr. SMART. There is one more consideration in regard to th at sub­

section, Mr. Chairman. Those in the. Fleet Reserve and Fleet 
Marine Corps Reserve after 20 years of service draw retainer pny, 
flo L retired pay. 

Now the important point there is that for th(' next 10 years, even 
though they are noL on netive duty, Lhey continue to accmnulate 
longevity and after iO YCIl.l'S on the Fleet R esel'\Te list they can then 
draw retirement pay. Th('y go to the retired list. 

But, yo u see, Lhey are in a pay status and continuo to enhance 
their position for 10 years afLer Lhoy 81'0 in the Fleet Reserve. So 
it is considerably differenL thn.1) a person who has been retired lind 
can never enhflllCO "ho amounL of moncy he will draw. 

Mr. BROOKS. As I remembor that, it places these poople on a semi­
iuactive status. Th('y arc activo for some purposes nnd inactive for 
others. There is nothing like that in the Army 0 1' lhe Air Reserve. 

:Mr. SMART. No. 
Mr. BnOOKS. Do you have noy comments, Mr. deC rllffenried, or 

any questions? 
Mr. DECRAFFENRIED. I do no t believe so, Mr. Brooks. 
MI'. BHOOKS. MI'. Elston? 
Mr. ELSTON. No. 
Mr. BROOKS. I s there nny objection to leaving !that. su bsect.ion in 

the bill? If thero is no objection, we will leaye it. in and go ahead 
wi th subsection 7. 

Subsection 7 covers all persons in custody of the Armed Forces 
sel'vin~ a sentence imposed by a court martial. I assume thero is no 
obj~cllon to that.. 

How about subsection 87 
Mr. ELSTON. I would like to be cnlightened n little bit on what 

is meant by the expression "and other organizations." 
~ I r. L ARKlN. W'cH, thnt was put. in, I believe, 1\11'. Elston, more as a 

caution than for any other reason. Thc situation has been heretoforo 
tlln L the Coast and Geodetic Survey, the Public H('nlth S('rvieC', and 
the r..Jighthouse ScrvicC', ror instance, do come under the Articles of War 
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or the Articl('S for the Government of the Navy, with their p('r~onncl, 
when thoso organizfltions are transferred to or are serving with tho 
flrmf'd services ~en(>rnlly in time of war. 

Thos(' orgoJll1.ations went. to either the Navy or the Army. By a 
l"('cent. stat.ute the Lighthouse Service has b~ome a permancnt part. 
of the Coast Guard, rbcliove. ]s tlla.t. not. right, Commander? 

COllullander WElle. Yes. 
~ lr. LARKtN. So they arc provided for. But just what other Gov­

erment fl~en('ies or IWrvices in tbe futw'e might. bc tran!O.ferred eithor 
temporarily for wa.r purposes or permancntly we were una.blo to gucss 
flnd it was for t.hat. rcason t.hnt it. was worded that. way. 

Hf'retoforo thc jurisdi<:tion given over Coa.st. a.nd Gcod('lic Su rvey, 
Public Health Service and Light hou"(' ~crvice, was scattered through­
out. the United StatC's Code. The provisions WE're not 8. part. of any 
Article of W91' or Artit·les lor t he GO\·cllll1lent. of t.ho Kavy. 

This subdivision, 1 I'ecall fl'om f'ome of tho witnesses, bas been COIl­
strllcd to meaJ) t.hat t he Boy Scouts or the American Red Cross or 
OtllCI' organizations might come unclcl' lhe jurisdiction of the Code. 
I can say we hlld no such intention. T lwre is a Judge Aclvo('ate 
General's decision, as a maLler of fact, which points out. that t.ho Rrd 
Cross is not. under the AI'1 icles of War. J will $ee if I can find it. And 
of course it is not a Govcrnment organization in the scnsc that wo in­
tended to cover at all. 

Now perhaps it would be dearer if we said, instead o("serv ing with": 
"when transferred to." 1t would mean the whole organization. 

i\ l r. BIIOOKS. T think that wOllld be mucu beLter. 
i\lr. S;o,(AHT. "Transfcl'red to and senTing with." 
Mr. LARKIN. 1. think "when transferred to." Actually I nolice the 

language of the present statute in sevel'lll cases sa.ys, as 10 the Coast. 
and Geodet.ic Survey, "wheu transferred to," and since there is a 
special meaning to "scrving wilh" in subdivision I (1), perhaps it. 
wou ld be clearC't if we re\"ert back to "transfer to." I would have no 
objection if you think it clcars it up. 

:\Ir. BnooKs. JJow would you get the Lighthouse people in there if 
you did not tl8(' that term: "transferr(>d to," because they cou ld not be 
construed ns serving with the Const Guard, could tbey? 

1\JI". LARKlN. "rell, thev are transferred to them now, flnd I beli{'.ve, 
arc serving with t.hem. Could you enli~hten us on that, Commander? 

Commanci('r WF;IJR. Yes, sir. Tbe situation is that those who were 
able to accept military st.at.us as co mmissioned officcrs, wnrrant oflicers 
or I'nlisted, have been integrated with the military personnl'l. 

T hoso who did not accept such sbttus 01" could 1I0t. qUJllify rcmnin as 
civilian emplo),c('s and of course would not como unde r tho Code in 
any case. 1'hoso who would or could bo affccted arc now part of Lhe 
MIlitary Coast Guard and automat.ically would come undel' this 
Code. 

J\ f r. BnooKS. 'VI'Il, uro they serving wit h, or, are thcy transf('rred
to the Coast Guard? 

Commander WEIlIl. T hoy havo been transferrcd to and are now 
integrated right in with nIl the athol' military persOIUlel of tho Coast 
Guard, i\ f r. Chainnan. 

Mr. BROOKS. What is Ole plca.surc of the committee in reference to 
thnt? . 
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~ rr . ELSTO:\', ] think, )orr. Chnirman, it ought to be amended by 
8.dding the words tba L were suggested : "whell lrunsfcrt"Cd to and wheil 
serving with tho armed forces of tbe united States." 

;\[1'. SAlAH". Colonel ), [axcy of Lhe Air Force hIlS il. point there on 
that.. \ Vhnt is iI, Colonel? 

Colonel ),lAX1W. "T.'iUlsfer" is a word of ilrt to some extent in tho 
services. JI menns in lhe na.ture of a permanent assigllOlcnt, J 
think tlUll is not. what is intended here. These organizlttions would 
not be pcrmnncnliy transferred to. lr they were t hey would become 
pnd, of it. JL seems to Ix- a sepfLrn.te organizntion. 

~[r. Bnoo,,!:!. Wh M would you say o f ;'Ilssi~n('ll to?/I 
Colon{'11 I AX~1Y. I' was r;oing to suggest "assigned to," )'[1". Brooks, 

if you think "s{'n'ing with' is not clenr enough . "Assigncd" is 1101, as 
strong n word ItS " lmlls fer" w ithin our usc of those terms. 

1\11'. ELSTON. 1 think p{,l'haps thaI, is it bettor chfin~o. 
~Ir. D~;GnAn'ENHn;D, "Assigned to find serving with. " 
:\[['. B ROOKS. "Assigned to find serving with." YOti havo heurd 

tho mOliott. Is thcre !ltty objection to il,? If nol" the chango wiJ ) bo 
mad e. 

Now, H thcl'(' is no othcl' discussion Oil snbsection 8, what nbout, 9? 
1 assume thel'o is no objection to 9. 

~II'. E [.5'ros. Well, thero was some objection raised by one of tho 
witnesses" ho testifi('d bC'fMe us-­

~I I'. DnooKs. You mC'1l1l to 9? 
).11'. E [,STON. Ycs. '1'herc WItS somc objeclion I'o. iscd to 9 by, 1 

believc it WilS Lhe HcS('rvc olfioors grou p, 
:\11'. S~IAIt'r, J do not remem\)cr any objection to No.9, :\rr. glstOll, 

except under the genel'lll premise that p('opie should not be subject. 
to tbe codo unless tliey a l'o on t\ctive duty, 

Coion{'1 DI NS\IOBE. :\ [0.), 1 say someihing there, :\rr. Chnil'lnan. 
:\fr. HUOOKt'!. All right, Colonel. 
Colonel DI NSMOR.;. Thnt is in Lho Articles of Wnr now, und it is 

in accord with the laws of war us set forth in the Genevi", convention, 
111'. E LSTON. I see no objection to it. 
l\ lr. LARKIN, We have 0. note to 018.1, effect in the commen tary, 

~(r. Chairman. 
i\ h·. llnooKs. I s thalaH right '\'ith you, :\fr, deGraffenried? 
MI'. DEGltAFf'ENItIED. Yes. 
:i\ 1r, BnoOKs. If tbCl'c is no objection, then, let us puss on to the 

next one. 
That is No. 10. I would like to ask this queslion about No, 10, 

Would lhu,[. cover tho R ed Cross, Lho Salvation Army, 0 1' tho ehul'cJ\ 
ol'gani Zil.tions t hll.l, "ery often accompany and serve wi th the a rm ed 
fo rces? 

i\1r. L ARKIN , It would in time of war only cover individullls who 
are accompanying the al'med forces in tile field , whether tho fie ld 
happ<'ns to 1)(' in this <'01111\1')" 01' out of this conntry find whether or 
1101. they il. ro Hed Cross, Sn.lvo.tion Army, civilizUl employees, 01' Itny­
body clso. 

i\fr. DEGRAFf'ENltl}10. Newspapermen. 
MI'. L AnKIN. Wur correspondents, and so forO!. This, by {ht' way, 

is an eXilct incorporation of the present provision in the Articles of 
'Val', . 

:\11'. BUOOK S. It would cover land !lnd water. 
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}.fr. LAnKIN. Yes, I should say so. 
1I1r. BROOKS. That. is what. Ule annotation says. 
MI'. LAUKIN. Yes, that. is right. 
~lr. BROOKS. Any discussion? Any objection? H there is no 

objection, oJl right. 
What about subsection II? I would like Lo have the record refcr 

to the ,'cason COl' these parallels in reference to Alaska, Lhe Virgin 
Islands, and tllCSC other places. 

Mr. L ARK IN. The purpOse of that, :\lr. Chairman, is to give juris· 
diction outside the continental limits of the United Stales to the 
services over 1111 persons who are sCr\·ing with, employed by or Recom­
panyini$ Lhe armed scnric('s and outside of those areas of Alaska, lho 
Canal Zone, Hawaiiall I sinnds, Puerto Rico , and so forth, (or lhe 
reason that w(' Illwe some kind of United Slates courts in t.hose IlI'Ci\s 
of the lI awfliilln l slllnds, Canlll Zone, Puerto Rico, aud Lhe Virgin 
Islands, and even though lhey n.re ou tside t.be conLinenLal limits of 
the United States we do not desire or intend to tltko jW'isdiction over 
civ ilians who a\'e accompanying or serving with the Army in Illoso 
places. 

But. beyond that point of longitude in Alaska, where t lH' re arc no 
United States courts of iLlly kind, it. is believed necessar:r to have some 
jurisdiction OVOI' civiliaus. Now that is the line of demarcation. 

This, inciden tallYl iR tl reincorpom t ion or a COlli bill ing- of the presC'llt 
Articles of Wal' fln( Artieles for the Governmcnt of the NIlVY, with 
the C'x('cption of the words in tho second line which were added and 
which hl1\,o bcen criticized , specifically: "or under' the supervision 
of. " 

Now 1 tllll jr:--ing: 10 reconstruct. tho reason we u;;ed thc.';e words, 
and I think that it had to do \I'itb tbe situation outside 01 1 he con· 
tinentlll United ~ttltl'.s and outside of the longitude mentioned where 
it is nece!;S(l.ry frcqul'utly to have jurisdiction 0"01' omplo:'-Tces of 
contmctors in OVCI"$1'8S installntions who are working for the militlll'Y, 

I think tho criticism, howc,'er, thnt those word .. go furthcr thlln 
that. and concoi,'ably cou ld be construed to ml'flil thnt we gel super­
vision thcn over, fOl' instam'e, the Ntwy of Guam is meritoriou<;, 

We did not think of it Ilt nil ilL the time. We had no int('nlion of 
trying to pl'ovic\e sueh jurisdiction. 

~fI-. BIWOKS. 1I 0w is Gutlln govcrned now? 
7\1.., L ,\RKrN". \V1'1l , Gualn hUllpens to be under tho Navy, and it 

is a plllee out..ide of this longitude whem the jurisdiction npplic.. to 
the civilillllS. But. it would eo,'cl' thc natives of Guam, aPP!lrently, 
which wo hllve 110 int(' nt.iOIl of coveri ng. 

i\ir, SMAfll'. And American Sllmofi also. 
:-"11'. L ,\HKIN. And AmeriCflll SIl.moa lind the trust Icnitory of 

tho Pacific. So fr1r lhat reason [ would movc lhc commitlec to 
strike out that iongullgc. 1t is in addition to what is in the prcs(>nt. 
languag-e. It. was put. in IlS 1 say in an effort 10-­

).11', BnOOKS. "'IHlt lll nguuge is that? 
~Ir, L AItK IN. In tho seCOtH.! line of ] 1, the words "or under the 

supervision of". 
1fr. DEGnAFFENIUED. That is mi~hty broad. 
)Ir, L.o\IlK1N. If you lell"1' those words in there, why the natives of 

Guam and ~amOfl are under the supervision of the Navy specificaUy 
And they \\ould be covered where we did not intend to. 
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).[r. BROOKS. Who!. about. this, Mr. Larkin: Suppose an island 
oul. tbero is captured as it. was in the last war and retained BS some 
of those islands have been retained, what gO\Tcrnment do you havo 
in the islands? 

~lr. LAnKIN. WeU, at Guam--
Mr. BnooKs. Well , take Kwnjalein, ror instance? 
:\Ir. LARKIN. Well, you would presumably be either servill~ with 

or nccompllllyiDfr the armed service. \Ye would have jurisdIction. 
?lr. BROOKS. Well \\-cre there not natives there? 
Mr. SMART. i\lr. Chairman, I Lbink the thing that happened in 

those cases is that you had 11 military gO\'cmmenl set up and before 
your invasion ever took place your commanding oHlcer was nuthol·jzod 
to ~poi ll t provost courL'i to handle nll oi"iliaD cnsc~. 

You never hnd them in courts martinI. ThaI.. is the same situnlion 
not, on ly on Kwftjalein and Okinawa but. all of the plnces whel'e we 
took large numbers of ciyilians. They were not subject to courts 
mll itial, but to provost comts and other types of military COutts 
whieh the commllnding offi cer was empowered to convene, 

). f l'. L,-UtKIN. That was during warLime, you see; 11 applies to wllr 
and pence. 

~11". BnnOKS. Yes. 
),1/". LARKIN. That is the distinction. And also 10. 
Mr. BROOKS. Yes. 
:;"fr. S"'lAltT. :\fr. Chairman, ma.y I suggcst the pl'oper technical 

amendment hNe for the record? 
:;"fr. BnooKs. You hnYe it written out there, ).fr. Smart? 
:;"fr. SMART. Yesi J can give it to you. 
).[1'. BROOKS. All right. 
)'fr. SMART. On page 5, line 15, after the wOI·d "by" insert the 

word "or" and in line 16 dclete the words "or under Lhe supel'Yision of". 
)'fr. BROOKS. Kow you heard that suggested amendment.. Is lhel"(~ 

Rlly objection to it? 
1\ lr. ELSTON. :;..rr. Chairman, I would like to ask about the language 

used in line 17 Ilnd olso line 18. You say "all persons sl'rving with" 
and so forth "the armed forces without tho eontinentallimils of the 
Unit(>d Statl's and the following Territories." 

It sounds Iiko you mean outside of those Territories. 'iV-by should 
you not say" without the continental limits of tbe United States, 
Illeiuding that part of Alaska" and so forth . Is thaI. not wbat is 
intended? 

).[r. LARKIN. I t hi nk tbat. is what is intcndl'<l; yes, sir. I thi nk 
if wo chango that we might well change the word "continentai." 
Thero is the point of connect.ion. 

;\'11'. B nooKs. Wit hout the "limits." 
)' fr'. LAnKIN. Territorial limits, including that part of. 
M r. ELSTON. Then it would rend "without the l imits of the Uni t('(1 

Stotcs, in('ludin~ thnt pal'I. of Alaskn," and so forth? 
~rr. LARKIN. I just Cllnnol. truuk it through to dctl'l'lllino whelher 

it changes the sense of it. or not. 
)' Ir. SMART. I t is safe the way it is, ). fr . E lston. 
). fr. EI.STON. It sounds Hke it might meall outside the following. 
).fr. SMAnT. Well the poiot is, of course, the continental limits of 

the United Stales do not include any part of Alaska, the Canal Zone, 
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the main group of the Hnwt\.iisll Islands, Puerto Rico , and the Virgin 
Islands. 

They are not within the continental limits. But. they do have 
types of courts there which tirc recognized by our Government. thllt 
do not exist in territories beyond that area. 

~1r. BnOOKS. What would you think of striking out the word 
"TCl"rilOI'jcs"? The thing I have in mind is this: The proposition 
now is before Congress t.o mak(> of Alaska 11 State, for instance. Now 
if yotl leave thnt word "Territories" in there it certainly gives the 
impression that Alaska will remain a. TeITitol'v and not a Slat.e. 

~ [r. LARKIN'. I do not see any objection to that, ).rr. Clulirmnn. 
I do not consider that, it would erell.to ally grt>a.t difficulty in going 
forward with mnkillg Ahlf'kn n State. It ccrtninly would not. pre­
dude it. by finy means. 

Mr. BnooKs. Well, unless thc!"e is some advantagc in striking it out, 
why [ would want t.o sec it left in. 

Arc there any more suggestions? 
1\11". E I.S'J'ON. This would not be considered t.o include uny diviliulls 

over in Germany who al'e now under lhe jmisdidion of Lhe civ il 
(,Olll"ts that we have set up over there to t l'Y them, would it? 

~ Ir. T...,,\RKIN. Yes, si r, if they nrc serving with or accompanying 
tho armed services. 

Mr. ELs'rON. Of coursc a. g: rcat many of those people are now tried 
by the civil courls over there. At least they nre 1.101. tried by courts 
martial. 

~Ir. LARKIN. That is right. They nrc tried by occupation courts 
or other types, as ~lr. Smart indicated- principally these occupation 
courts which tll'e a combination of Germa.nlaw and court.-martia.llaw. 

!-OIr. m :GR.\PPENIUED. ~[crely because tbey are !ivins there, ~ lr . 
ull·kin. that would not be construcd as meaning "sernng with" or 
"accompnnying". would it? 

~Ir. LARKIN. No. 
~1r. O"ORAFFENRIED. H they just livcd there. 
).[r. r...ARK IN. That is right. 
I can (or the record give you R. definition a.nd construction of tho 

word "ac('ompanying-" and "serving with" as construed by tho 
courts. T hl\.vc it right here. It is quite lengthy. It is considernble 
discussion. 

Mr. EI.STON. That might be helpful. 
Mr. I.-ARKIN. We cnn put it in th" record nnd T can su pply you with 

I\. copy of iL. 
Mr. BROOKS. Do YOli have it there? 
?o'fr. LARKIN. Yes, sir, I do. 
Mr. BROOKS. Suppose you !"ead it in the record right now? 
~ rr. LARKIN. All right. 
?ofr. BnooKs. Tt is short, it is not? 
~{r. L.o\RKIN. \Yell , a page and 8. half. 
~[r. BnOOKS. T hen why noL just put it ill the Record. 
Mr. LARKIN. All right, I will offer it for the record, if I lIlay. 
Perhaps I call extract a.1ittle bit for the informalion of the members: 
Ooe may be cons.idcred to be accompanying the Army of the United States, 

although he is not directly emplo....ed by the Army or the Government bu~ works 
for a contraClor engaged on a military project or serving on a merchant ship 
carrying war s upplies or troops. 
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That is tho principal c.nu.nciaLed in a number of cases. 
In those CIlSCI!, howe"cr, where a civilian has been held to have tx-cn accom­

panying the Armies it. appeared that he has either mo\-ed with the military opera­
tion or that. his presence within a militllfv installation or theater was not. merely 
incidental but "'lUI connected with or depCndent upon the activities of the Arlni~ 
or their personnel. He must in order to come within this clf188 of persona 8ubjeet 
to military law accompany the military service in fact. 

And it goes on in Lbe same fnshion as to "serving with." IL would 
co\"cr the t.ype of person who is accompanying. But. the incidentnl 
citizen who is in the Ilrea. would not be covered. 

l\fr. ELSTON. It would not cover the fa.milies of soldiers, would it? 
i\lr. l.".. nKIN. I think it would, if they were dependents. 
Mr. EI,STON. Well- ­
~Ir. LAnK IN". If they werc living wit.b him in some quarters fUl"­

~l ishcd and moved from place to place with him, based on the scrv­
we-

l\fl'. EI,s1'oN. That. this wi fe of the soldier who recently was lried_ 
I fo rget the Ilnme. 

~ I I·. J.... AIIKIN". ;II'S. Ybarbo. 
Mr. EI,STON. Yes. She WIlS tried for murder and was given 11 life­

sentence Ilnd it was reduced to 5 yelus beca.ust' I he law of Germany 
required 5 yeRl'S as mfl.ximUIll punishment. 

:\ 11'. LAUKIN. Yes. 
1\ 11'. ELSTON. Sht' was not tried by court martial. 
l\rr. LAIIKIN. No. 
l\fr. EI.STON. By 11 mililtl.l)' ('ourt. She was tried by one of thoso­

special . courts that had been set up in Germany. 
1\lr. L."UKIN. Yes, sir. 
,\lr. ELSTON. Now do yOll think there is any possibilit.y of this 

section being construed as din·stiog those courts of jurisdiction o\,er 
families of soldiers? 

)Ir. LAfiRIX. No. H could not specifically because we havc ill 
another part of the code IUl nrticle which specifically guards their 
jurisdiction. 

]\fl". SMA-itT. They have concurrent jurisdiction, l\,fl". Elston . 
.Mr. LAnK IN. Yes, sir. 
]\Ir. ELSTON. If you say it is mentioned latcl' on, wc do not need 

to bother with it. now. 
Mr. LA I~R I N. Yes. 
So this could not be co nslrucd as divesting any occupAtion court, 

militllry tribullnl, or provost court of any jurisdiction that. it currently 
has tOdtl,,)'. 

),h . BnOOKS. J just received today a. leucr from ll- mothCl' sll-ying 
she was going o\'('r to visit hel" daugbter who is the wifo of nn officer 
in Gcrmany. When she arrives over there the court, that is the 
military COUl't, would hnvc concurrcnt jurisdiction under this code 
with the court mnrt ial in the lrial of the cllse if one should a.rise, wou ld 
they not? 

l\ l r. LARKIN. The OCCtll)ation court wou ld hav(' jurisdiction over he.r 
if she committed any crimes. 

)' fr. Sl\lAUT. I do not see where that particular person would come 
under the code. She is not. serving with, employed by, or ftccompnny­
i.llg the forces. 

11r. LARKIN. Tha.t is right. 
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~Ir. SMART. She wou ld not., in any case, in my opinion, be subject. 
to this code. Wbereas the family of tbe soldier, be it officer or pri\' lltc, 
docs accompany him and he ccrta.inly is 8 pa.rt. of Lho forccs. 

I do not. think it could be constnloo tbal this provision would be 
broad enough to cover the r('lalive who goes for a mere visit. 

What. is your view, Colonel Dinsmore? 
Colonel..DINsMORE. I ngrec with }..l r. Smart. 
}"h', SMA liT. How about. you, Captain " 'ood5? 
Ca.ptain WOOD8. I agree wilh you. 
1\ 11'. BnOOKS. Any flll'ther comnH'nts? Any further objection to 

article 2, subject to the rcscrvntion covering subsections 3 and 4 which 
have lliJ'CIH!Y been Illade? It not, we will approve it nnd move to 
articl(' 3. 

:\h. 1::)n1l1l'L, would you ['cad flrtirle 3. 
'Hr. S~[A1t1'. ;\ 1... Chninll!Ul, bdore flrLic le 3, I jusL want. to know if 

su bacct ion 12 has bccll consider'cd? 
i\Jr. BnooKs. Olt, we missed 12. We be LtcI' go back to sub­

section 12. 
fi fr.. SMAll'r. Yes s ir', 
.1\ 11'. L .\U KIN, Subsc<:Iioll 12 is Il.doplcd hom ~4 United Stfltf'S Codc 

section 1201, T he only diffel'en(;e between it flS it appCfll'S bCI'e flne! 
fl~ iL IlppNlr5 in section 1201 is that. it. now is mllde Lo flpp ly in t imes of 
Pt'fH'{' flS Wl'll as wal', just. as subsection 11 is. It co vcrs the f\J'l'aS, tbflt. 
is these hases wlr ieh the United Stflt.es has and dUl'ing the cfll'ly pa!'1. 
of the Will' I1cquir('d in Ilcldition to Phili]lPine bases and would, J 
helievc, btf;ubjc<:t. to l'('stl'iClive agrccments thllt have been entcred into 
betw('ell the United Stales and t li e P h ilippine Govcnull('nt on the OIlC 
hond in conl1Cctioll with that. bllse ond ony agreements bct.wC'(>n the 
Unitl'd States Gov('mnll'nt Ilnd On'llt Britain on the ot ht'I' in connec­
tion with the bns('s wc hl1\'1' leased from them. 

0111('1' thnn thnt, J do not think there is nnything-­
!\fl'. DEGnM'~·)';I'<IlIf: I). Htls the constitutionality of that pn!'licu lnr 

subsection thel'c b('l'n possed on, :\11'. L llrkin? In yoUI' judgment, do 
wc have thnt righl? 

:-. rl', LARKIN, KOI that I know of. 
:-'h-. DEOnAFFBNIUt:O, Do we have that. righ t? 
:-'1 1', L \UKI"l, \rcll, tiS it is writl('11 now it pro"idcs for nil pel'SOlUl 

oth('I' than mi litary wi thin Il l('uscd ilrf'a, This country nir('ftdy had 
agr'ct'mcnl;; \\'ilh Or'Ntl Britnin , for instllllcC', of lll(' concurl'('nt t.vpc of 
jUl'isdidioll , tlm\. is, the British find this countl'Y, within flnd wlthout 
till' 1('11St'<1 fln'll. 

11'01' inst nllc(', J iwlicvc tl1('l'e is f1 if'tls('d Il l'cn in B el'mll(ifL, Is t lu\t 
no t n fnCl" 

C!lPtnin "r OO I)S, Tlint is righ t, 
~Ir. LAHKIN. :-' Iost. of thos(' ll'aSf'd fil'CRS actuillly fl.I'(' 1I1H1{'I' the 

jnris(li('tion 01' opl.'l'ated by th e Navy, Th (' l'C' is nn !lgl'('f'lllcnt bf'tw('('11 
OI'en\.l3ritllin und United Sbltes ns to nationals on thf' spot. Now we 
flr(' govC'rn('d administrativcly by thosc agreements with til(' BI'itish 
Ilnd this subdivision provides pel'missivc jUl'isdiction wh ich is subjN:t. 
to thosc ngr('('mt'nts and thf'ir operation, 

:-"1', ELSTON, W1H\.t do you melln by the "secretary of a. d('pnl'lr 
mcnt"? 

,\11" L AnK IN, Well, it depends on wmch department is gi,'cn the 
responsibility of opel'fltillg t he area, 
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Mr. ELSTON. You mcan the sen'icc department? 
i\ rr. LA RKIN. That is right; yes, sir. The Secretary of the DCIHld.... 

ment I think we defined as Army, Navy, and Air Force, in OUI' depart.­
InN}t dC'finitions, under subdivisIon 11 of article I. 

i\ l r. ELSTON. Some leasE'S might be undl'r the jurisdiction of the 
Secretary of the Interior 01' Commerce or some ot-hur department.--­
the Stale Departmcllto. 

i\ l r. LARKI1\", That is right, and on that basis it would not be 
covered he!'e, "Department" has been defined to refer to .Army, 
Navy , Ail', 9.-0(1 Coast. Gunrd. Tnterior would be excluded by the 
definition. 

i\ rr. ELSTON. 'I'll1tt includes the Secretary of Ddcnse? 
~rr. LAUK I N. No. 
~ll'. ELSTO~· . Well, might. it. not. be possible for the Secre-lary or 

Dcfclle.c to make agreements or leases with respect to the use of 
foreign territory? 

~!I'.l.A HK I N. This is a. ten tative answer. I think not. The 
D epfll'tlllellt of Slate always makes the Ilrmngcmcnt and I..hen th(' 
P rcsidcnt I think designatcs tbe military department thl'Lt is to operlllc 
it. 

Captain WOOl)s. I t hink that is correct .. 
Ur. LARKIN. Is that correct, Captain? 
Captain WOODS. Yes, sir. 
Ut·. L,\RKIN. r know tlw Drpllrtment of Slat(' is Lhe pl'oper au­

lhority to enter inlo lhe lenscs an(1 is the Department which docs 
negot!(l.tc ,,'ith the foreign countrie!'-. Then I belie"e, as 1 say. the 
Prelli<ient designates in most nil of these cases the Na.vy. 

~ I r. WOODS. ~Ir. Larkin, do you not have some duplication in 
suhseetions 12 and II? You refer to the same description there, 8.S to 
Alaska. \\11Y is that included in both subsections? 

i\lr. LARKIN. 'Yell , 1 do not know that we CRIl-­
~ I r. ELSTON. In theone case they al'e senTing with troops and in the 

othel' they are not. 
~rl". LARKIN. That is right. But the distinction is all persons on 

the olle band and the other is when they are accompanying the anned 
forces. 

l\lr, BROOKS. WeU- ­
~Il r. LARKIt>:, But in AJaska, the srune reason obtains, There we do 

have United States courts, where in some of these leased ft reas Ulere 
nrc probably no courts at aU or if there are, there is a concu l'rent juris­
dictIon with Great Britain Or the Philippines or whoever it happens to 
boo 

I do not think t1ut t you could cut out in]2 thll.L laLter part without 
doing violence to it beCl~use of the difference. But I would prefer to 
ask the Navy if they have an opinion on i t, 

Captllin WOODS. WeB, 1 think this is addressed to areas lensed from 
foreign gO"ernments and unless you leave this in it would be nreas 
lensed within the United States, We certainly do not wnnt that. 

Mr. LAnKIN. Areas leased by the United States Government from 
a. 	State, fo l' instance. 

Captain WOODS, Yes, 
~fr. LAR~IN, Do you think a reserva.tion would como under that? 
Captain WOODS. Yes. 
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}o.lr. BnooKs. Well, do YOli need a special power to cover a rCSCI>8.­
lion in Aluska? 

Captain WOODS. No, sir. That is just to make sure tbaL this would 
noL touch areas leased in Alnska. 

~1r. BROOKS. It seems t.o me subsection 11 covers Itll persons serving 
with, employed by 01' Ilccom.panying the anned forces in thn.t pal'L of 
Alaska cast of longitude 100 degrees and 72 degrees west. 

Subsection 12 says "AU persons within an area leased hy tho United 
Stntes which is undor tho control of a secretary of f\. department. and 
which is without tho continental limits of the United States and tbe 
following territories." Then you describe Alaska again. 

Mr. LARK1 N. or course you S<'C 'you have a much broader jurisdic­
tion in 12, in that you have jurisdiction over persons within the nrea 
without t.hem serving or accompanying. Local bnndits, for instance, 
or other people within th e a rea who have llO connection whatever 
with the milit.ary- ­

ell-plain WOODS. Thnt is right. 
MI'. L AIIKIN. In ovent. t.here were no locnl court.s or in the event. 

the foreign nat.ion that. lensed il.. 1..0 us hnd no cou rts t.hore, why some­
body would have to hnve jurisdiction to try them. 

~rr. ELSTON. It. mig-ht. be completely unoccupied territory. 
MI'. LARKIN. That. is right. 
1-.11'. BROOKS. Well , if you think tlH~ro is no harm from the stand­

point. of duplica.tioll, hecause you do cover the same group there 1..\\ icc, 
why it. is all right. 

Mr. L ARKIN. I think it. is for the purposes of guarant.cein.g that 
we do not have jurisdiction in Alllska, Puerto Rico, and so on and so 
forth. 

Mr. RARO\'. It scents to mo like 12 covers tho whole field. I do 
not. believo 11 would. 

Mr. BROOKS. Twelve CQV(>l'S eVCl·ything. You could certainly leave 
out. Lhnt pnl't in 11 thero ro(en·jng to Alaska. 

1-.1r. HAROY. Except that. it. sa.ys ''leased'' and the other docs not.. 
~lr. ELSTON. It. would be just. a lit.tle clearer if it was in both of 

them, would it not.? 
i\ l r. LARKIN. I think so. 
Mr. BROOKS. Well , is there any objection to 121 
Mr. HAROY. No. 
.Mr. BROOKS. If there is no objection, then it will stand approved. 
We moye on, thell, to article 3, Mr. Smart. 
i\lr. SMAUT (reading); 

ARTlel••; 3. Jurisdiction to try certain personnel. 
(a) Reserve peNonnel of ~hc armed forces who arc charp:ed with havinp: oom­

mi~ted. whilc in a status in which they are subject to this Code. any offense against 
this Code may be retained in such status or, whether or not 8uch status has 
terminated, placed in an active duty status for disciplinary action. without their 
consent, but 1I0t for a longer period of time than may be required for such action. 

(b) AU persoDl:! discharged from the armed forces sub6cquenUy charged with 
having fraudulently obtained said discharge shall be subject to trial by court. 
martial on said charge and shall be subject to this Code while in the custody of 
the armed foroes for such tria\. Upon coo\'lction of said charge they 8h,,11 be subject 
w trial by court martial for aU offensea undcr this Code committed prior to the 
fraudulent discharge.

(c) Any J)Cl'!:IOfl who has deserted from the armed forees shall not be relieyed 
from amenability to the jurisdiction of this Code by virtuc (If II. separation from 
any subsequent period of service. 
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Rdcronccs: Proposed A. G. N., nrticle 5 (a ); 52 Stat. 11 80 (1038), 
34 U. S. C., section 855 (1946) M. C.11., paragraph 10; N. C. and B., 
section 334; 

Comlll('ntnr.v: Subdiv ision (n) is substa ntially a reenac tment. of tho 
prcs~ n.l N,nvy IlIw ,liS S('~ forth in 34 U . S. C., section 855. A similar 
PI'O\' \SlOn IS found 11\ article 5 (a ) of Lhe proposed A. G. N. 

Subdi\'isio n (b) is the sta tutory expression of til(' ,Inw ns s(>t. out. in 
M . C. M. , pnrngrnph 10 and N. C. und B. , sec. 334. rt difTers from 
n similar provision ill article 5 (a) of the proposed A. O. N. in thaL it 
providl'S llULl n. person who obtnins a fr:mdulent disciuH'g(' is not 
su bject to this cod(> duriug the period between the disdult'J(' and 
later apprehension for tl'ial of the issue. 

Subdi vision (e) is /lro lllPtod by ex p:"ll'te Droiner, 65 F . Supp.410 
(N. D . Ca l. 1946), w lich held that a discharge from the nava l s(,l' vico 
barrod proscI'u t ion of It person rOl' des('l'lion from the ,\ lll dne Corps 
a t IL pel'iodJJrior to his enlistmcnL in tbe Navy. See nrtide 5 (a) of 
tll(} propose A. G. N. 

~h·. BUOOK S. l'\' ow U\cre was some criticism leveled at. this II rtil"le. 
~II". EI,STON. Subs('ction (il) pal"Licu lnl"ly. 
~Ir. LAIU' I N. Yes. The thinking thaI wenL into 3 (a) is similar to 

that wllieh WfiS used in Ilrliole 2, subdivision 3 and 5, 01' at least we 
started off with the snme sc I. or circumstances. • 

'I' ll(' !)I' I)!l r'tmcnt or tl\(, .\rmy und tIl(' Air Forec did 1I0t. have 
jurisdit:tion of this dUlru t'tel" und do not have it. ill the pr('s('IIL ti mf'. 
The Navy did ha\," and at this lime docs h llV(' such jurisdiction. It 
is found in 3..t. U. S. C, s('ction 855, the first. pan of which ll"ead in 
connection wilh artitle 2, su bdivision 3. 

'I'hnt. section h ns two pro visos which I would like to rcnd at this 
time. 
PrQuidtd, T hat di~dplinary aCliotl for an offense committed while ~\lbj('CL (0 the 
law~, regulation!!, and order!! for the Government of the i\s,'~' ~hall not be barred 
bv refl"on of relca.~e from dUI~' ~UHUS of any person charged with the commi,,~ion 
thereof. 

lUI lhis, of COUl'Se, is Naval Reset've pel'SOllllel. 
A'id prQ!'idtrl lurlhtr, That for Ihe purpo;:e of carrring OUL the IHO,·jsion,. of this 
>!c<:tion to slTeet memhers of the :\s\'al Rescrvc be rctained 011 or returned 10 n 
dut~· ~tatUl\ without their (lOI\i'ent but not for a longer ]leriod of time than may be 
required fot di!«:iplillary nction. 

Now, this gi\'('s in other words 11 conlinuillg jurisdiction over 
Rcs('l've perso nnel on inactivo duty iC it. is discovl.'J·cd while they are 
Oil inactive duty till'LL th ey committed an offense while UII'y w(' l"e on 
active duty 01' iJ1 n status unde.!' Ihe code. Article 2 subdivision 3 
would be such a status. 

It is It probl('Jl\ thaL is vcry much akin to the problem that wo s 
faced in 11Hl Hirshberg cnso, tlxcel)t this of course covers Rf'sel've 
personnel wbo h avo not. bt·cn disc lnrged whereas ill the lI irshbCl'g 
case as you know you hod a siluation \\'11('re a Navy peLty oflkor 
during Iho term of his enlistment becaille Il. prisoner of war, was 
rewrn ed to Ihis country find hospitalized, find Ihell received il dis· 
ch arge and imm('diatcly reenl isted, and it was not. until h is s€"l'\'ice 
during his rccn]ist nl('nt thut iL was disco \' cred or it. was alleged Ilul.t 
h e hod commill cd the crime of maltreating fe llow prisoners wh ile in 
his first enlistment. 
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This brought lip the question ot whether or not. you still had juris­
diction over him. Here the same question as to Rescrve personnel is 
presented, whether while they arc on inactive duty you would have a 
jurisdiction over them for something they did while they were OIl 
active du ty. . 

The jurisdict.ion of cours(' wou ld be limited in any case, Tshou ld say, 
by th e s tfltute of lim itaLions itself. But we did not. p rovide for the 
lIirshberg type of CHse in tJl is code because frankly it. was before the 
Supreme Court and we just did not. k"llOw what was go ing to happen. 

~ I r. ELSTON. J am wond (' rin~ wby you ('ould not. reftch the whole 
suhjcet with a vCl'y simple prOVision to the l'fTcct. that any person who 
commits any offense and is subject to prosecution under this code 
may be pros{'('uted even though he may no longer be in the service, 
nnd the only exceptions would be cases which a re barred by the statute 
of limitations. 

:Mr. LARKIN. There is one concern that T would have-and I do 
not know the answer, fnlllk ly-which has 1,0 do with the third type, 
if you will, and that is tho person who serves. is discharged and who 
lleiLilt'r joins the RC'sel"ves 01" does not ['cenlist and becomes for all 
purposes n civilia n. 

The question I ha\,[' in conn('etion with it-actua lly 1 th ink if it 
W<'r(, possible you oughL to he consistent across the boards in those 
types of efise,>-is til{' (."onslilutionalit.v of attf'mp ting to retain a 
continuing jurisdict ion ovel" thnt lle["Son sUH'e now h(' clearly is not 
in the laud or uS\'lli forc(>S ('v('n though while he W8.S in them he did 
commit nn offcnse which would have made him subject to its juris­
diction if tried nt. thnt l ime. 

Now p{'rllftpS my cOllcern is exaggerated but T til iJlk thero is it 
difficult lcgal problem in thnt on(' typ(' at J('ost. 

~ It·, EI,STON. Do you noL think it would be within th(' Constitution 
if they retained jurisdiction on ly so fat· as it is 11('C('SSIl I'y to IU'osecuLe 
the cnse which was commiued while the offender WIlS ill the sen ' ice? 

), 11". L ARKIN. I thin k th('l"(o- nre sevCI'n l cllses bo th ways, frankly, 
on it, fi nd I do not know thnt it has evcr gone to lh(' Supreme Court.. 

I lun ,'cminded that the Al,tides of War and thc Arlicl('s for the 
GovernmenL of the Navy ltL the pl"('5ent time do contain a continuing 
jurisdiction of tha.t ehnra('ler insofar as frauds ngtlUlst. the Gove.rn­
m('nt are eoncerned. 

~rr. ELSTON. Well , docs it ha" c to be limited to fnl.Uds? 
:\11'. LARKIN. Well , that nlso involvcs a ieg:nl qu(>Stion. 
Mr. ELSTON. Tl s('ems t.o ille ih nt the Supl"eme Court in the H irsh­

bcrg case held as tlH'y did so l('ly beca usc we did not. hilVO 11 provision 
in the law thn.t provide(1 for continu ing jurisd iction. 

~ Ir . L ARKIN. Yes, thil L is right. I agree with you entirely, Mr. 
Elston, but there. you sec at lenst Hirshberg when he was tried was in 
t he naval service. 

i\lr, ELSTON. Well, thn l may be true. 
~ II·. LARKIN. Now thnt. is a. fort.uitous circumstance, perhaps, but 

h e did come under the basic jurisdict ion of being in the service, So 
the difference still ex ists. Now whether it is a material one or not, I 
do not know. 

~ I r. EI.STON. You wou ld haw f;o mc very absurd sit.uations, 
~ lr . L ARKIN. Exactly, 

S:;26G-49-No. 37 __" 
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?\·[r. ELSTON. A man might. commit murder the day befoTe his lerm 
of enlistment. wns up Ilnd step out of the service and could not. be prosc­ , 
culed. 

~.[r. L ARKIN. I think you would bave hnd that ens€' Il.Clunlly in t he 
Durant ('nsc, where l>.lrs. Durant. or Captain Durant, whatever her 
name was , wns ("()nvict('d of stealing the Cro\\'n J ewels of Hess(', 

hh. ELSTON . Yes. • 
~lr . LAnKIN. The qU{'5tion there a.rose: She wns Oil lermillllllcn,'c 

and it wns considered thaLshc was still in the service. l{ the case hnd 
been brought to trial about 3 weeks Inter and she hact not joined 
the Reserves, if you will, or reenlisted, then there would have bC<'1l no 
way of trying her nl nil because the offense was commit.t£'d ovcrscns. 

'the' F(>d erui Courts would Imn~ hnd no jurisdiction. And t ill.' mili­
t.ary would not. have had nny either. 

'1'he quC'Stion, howe,"!.'!', in the Ins! nllnlysis, Tshould Slty, is wllC'thcr 
you cnn nbidC', Illissillg the few ('Mes of thllt kind, 01' ",het lH.' I· {hel'{' 
should be pro\rided ncross-t he-bonrd jurisdiction for pf'ople who do 
not n'l' nlist und nn' not, Reselyists. But I ngree with yOLI. ] think 
the who II' qUf'stion should be decided lIS one whole pJ'oblf'1ll ruthel' 
thun by 11 pieCemefl1 tll,pronch. OUI' difficulty, fl.S fur fl.S the !'('enlisted 
H irshberg styl!', WfiS t InL it wn.s bl' fore the Supreme Court llnd we just 
did not know which way it was going 10 ~o nnd we could not forN'nsl it. 

1\11', B nooKs. l\l y mind is running nlong the line CongJ'!'Ss lllnn El­
ston's mind is run ning. 1 was wondering wlu~ theJ' it would not be well 
to han' (l "ery si mple provision for j\llisdiction to tl.tlach ns of the dntc 
of the commission of t he cri me and shall continue un til shllil we say 5 
yea.rs nfle l' the fncts tlre brough t to the IlttentiOI1 of tlw prop('1' a uthori ­
ties, thereby p(,J'lllilting prosecut ion. Beyond that, time th t' stntu te oC 
limi tations wou ld run on it. 

~ Ir. L AnKIN. Well, 1 should say you might. mnke it subjf'ct to th(' 
stnlute of Iimi tntiolls provided in the code, 1 do not think most 
s tatutes of limitations run from the l ime of the discovery, except in 
certllin fraud cust'S. Csuall." they run from the ti mc ol the com mis­
sion of til(' offense. ] think thnt your idea wou ld be quitean ('xtell.sion. 
But sui jed to the s tat ute ­

,Mi, Bnoo Ks, I n ollr Stale they hove some provision that tbe pros­
ecuting oBiter must, hnve some knowledge of the crime so as to PCI'mit 
the prosecution, if it is il mujor crime, within the period-­

:Mr. OEGnAn'ENH u;U. 011 most mnjor felonies or cllpitnl cast'S we 
do not, hllvc nny Sllltu tc of limitations . 

1\11'. ELS1'ON. Tlll1.L is righL In Ohio we htlvc fcw- ­
1\ l r.D E:OHAFt' EN IUEO. On cupit nl cnses you do not. hnvc Illly Slltluto 

of lim itl\lions. 
Mr. L AItKIN. '1'hnt. is right. And we provide in casos of Illurder, 

mutiny, nnd scvNnl olhers, thnt there is no stnt.uLe of limitlllions. 
~II·. O}:OUAP}' EN1U KO. 1 bclio\'e we can put n provision in bOI'c, tllftt. 

would be p('rleetly constitulional , that, it should be fixed fl.S of the 
time the trime is tommilted and the mere fact that he is dischnrged 
at. II. Inter d ll te fi nd returns to civilian life ought. IlOt to fl-ce him from 
being prosecu ted in a military eou rt, for an offense thut, he committed 
while he wns ill the. servicc. 

All'. BUOOKS. J would limi t lhat to offcnses tritlble by llcrhnps gen­
eral court martial, so thal just, mino r infractions of diSCipl ine. woul(l 
not be taken ftdvlllltnge of to bring a m811 back under w e jurisdiction 
or a court lll artia1. 
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i\lr. DEGRAFFENRIED. That. is right. 
~I r. SMART. I Lhink right there, Mr. Brooks, thllt is ono of the foors 

tbaL the ROA seems to ha.ve expressed. That. if l~ Rcs('rvll happens to 
say somcLhing whiJo on nctive duty which SU bsf·YUcnlly hnppcns to 
incUl' t.he disfavor of the people in t.he Regu lnr ~c rvicc, they could 
ut.ilize tlus very seClion hero to pull t.hrun back ilLto the service and 
away from their business for comparatively nunor offenses as a 
harnssin.,. movement. 

Now f do not say thero is fl.ny \'alidity to their fcnrs but lhElt is tho 
fear which they expressed. 

:\11'. Bnool\s. lL would meet their objection, though. if we classify 
only major crimes for UIO purpose of hringing n mall back under this 
code. 

~It. DEGRAFFENRIED. That is right. 
~Ir. H.uwy. I think thero is a distinction belwccn that. proyision 

wilh )·cspcct. to Rcscl'vO officers as objeclcd to by Lhe. HOA from lhe 
thing that. we are talking about here because we al'O providing ibn.t the 
Heserve officers contill\JC under their jurisdiction anyway , firc wc notl' 

.Mr. LAnKIN. Well, if thoy bavc committed un offensc during tile 
active period, you sec. Al'ticie 3 does not provide jurisdiction over 
Reserve I'crsonnel for Hny offense they commit while on an inact.ive 
stutus. I. just is it ('ontinuing jurisdiction-­

:'III'. HARDY. If an offense WIlS committed whilo in uctive service? 
~Ir. LARKIN. Thill. is right. 
~Il'. !"hfAnT. Of (,OUI'S('. ).11'. Brooks, as to the sU{!gC'Stion you made 

Oil cases triable by gellcral ('ourt lllul't iaJ, it should b(' pointed out 
that 0 geo('ral COUl't murtinl has jurisdiction over uJl offenses which 
mny be tried by a sUlllmary or n specia l court. 

~Il'. BnooKs. Perhaps a limitution would be ill Ol"dcr. 
]dl'. SMAUT. Yes. 1 think it might be well fOI' the committee to 

COllllidcl' the possibilities of nmending this urUcle fUI·ther to provide 
that (·our t. martini could lryonly those cases involving major offenses 
which were not triable in the civil courts. 

~Ir. El.STON. In other words, if Ii man commit.ted murder lile duy 
befor<' his period of enlistment cxpired-­

:'Ill'. SllART, In the United Stutes. 
).Il'. El.STON. Yes; we will say he wos in United Stales and a certain 

State had the jurisdiction to Lry the case, they could 1101. try him in 
tiH' military cow'ls? . 

)'11,. S"IAUT. That fll1'tilcrs, I think, the Rescl'vo iden. Trr every­
thing in the civil courts you cnn if tbe accused is nolo on active dut.y 
!llld limit prosecutions to maior offenses. 

~ Ir. El.STON. I think thaL IS a vcry good suggcslion. 
~tr. HARDY, Yes. 
).Ir, El.STON . After all, the only purpose of this is to avoid a case 

like the Hirshberg 'ase or any case where Ii person has committed a.. 
serious offense. 1 do llOt say it. should include minor offellses, but.­
wilere he has commitled a aerious offense, he sbould not be permitted 
to escope by reasOll of the fa(·t thot be is out of the Army. 

:'Ill'. LARKIN. That. is right. 
~Ir. ELSTON. "~IH!reas the same offense committed by a fellow wh"o 

hod jll~t enlisted would bring prosc~ution. 
~lf r....'nKIN. That is right: 
i\h. F,l.s·rON. I t i.. llOt. fuil'. And my suggested anl<'lldmcnt would 

be tllflt except as {'uses arc barred by the statute of limitations, juris­
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d iction shnll continue as to mnjor offenses committed in Lho s£"rvicc 
even though a perSOIl hilS left. U1C service. And thell we migh t have 
whal. ). Ir. Smart, has suggested. Provided the offense is not. OIW over 
which the Stnles have some jurisdiction aud Cill proceed witb the 
trial. T hat. is the substance of it. 

~ I r. LAHKIN. 1 think we certainly would not object to that.. And ' I think wo can work oul.. some language. Althou~h most of the com­
ments ngllinsL this article were that we were l rymg to encroach lind 
enlarge OlJl' /'ur isdict.iOIl, we would be happy with the restrictions of 
a statut.e 0 limitations fi nd not. having jurisdiction over wluit is 
triable ill the civil courts. 

:\11'. HARDY. I think you shou ld. give consideration to the point 
:Mr . Brooks raised a while ago, that. you do not. permit minor or 
discipl inary offenses to take 11 man back into the scn'ice for military 
trial. 

:\f r. L A itKIN. I agree. 
1 11'. ELSTON. :\lr. Chnirmnn, 1 would suggest if it is ngreen.ble Lo 

tile other mcmbru's of the committee, that we havc an ame ndmcllt 
along this line drafted . T hen it ean be sub mitled to the committee 
for further cOllsidclation. 

:\ lr. BROOKS. I think that. is lill excellent idea. And if then> is no 
objection we can suggest that between now and the first part of next 
week, if yOIl will, :\[r: Larkin and :\ Ir. Smart, work on that. 

:\Jr LARKIN. Fine. B(> happy to. 
M r. BUOORS. And also work it SO t hat. the Hirshberg type of ('US(l 

will be taken care of. 
:\ 11'. l ..AIlK IK. Yes, si r. 
:\11'. DEGU.HFENIU~:D.•Just It suggestion Uwn'. ('onsid('r tht> lise 

of the word "('lOllY." 
:\fr. L.\JtK1X. I'think tl1I1l would be h('lpful, :\11'. u('GnlITellried, 

althoug:h I hop!' not. neef'ssar),. "-,, ha\"(' tri('d to ayoid in Ollr puni­
tive Rl'licit>s the usc of th!' WOI'(I "felonv." It. is unknown in th(' 
mililltl',v low to this tim('. W'hi l(' it is a. ('ammon enough word in 
civillnws, I think sp('('ific ('rinH"s whieh nre ft,loni('s in d ifferent. StIlles 
dW·el'. So fil l' w(' hnve bE'(-'n su('c('ssful in 1l0t. using it, hut. it. ig possil>l(' 
thnt. in this I'llSf' w(' would han' to. 

;\. 11'. PEGHU'YF.XRIED. Of ('OUI'S(' if thel'(' is 110 suell word as "{('lOllY" 
ill military law 1 do not. know whnt worc! you usc. You have to 
dcscrib(' in som(, way thp nnture of the oIT(,llse, ('\'en if ,vou hlt"e to SI't 
each sp('tifir off!'llsc out for which he cou ld b(' brought bnck in. 

~Ir. L.\RKIN. That is righl. • 
:'. 11'. BnooKS. You might hnst' it. on the> thought that. SOIl1(' oITcns('s 

have (-':-.:dusi"e jurisdiction in till' gent'rnl courts-mlutiul nod of eOlIl'se 
t.hose arc mojo]' offenses. 

:\lr. ELSTOX. You also hl1\'(' till' difficulty. too, Ilhout the oITellslI 
being mor(' sl'rious sollletimes to an offiC('r than it is to nil enlisted 
man, and so forth. 1'h(ll'{' al'(' a. lot. of qu('<;tions im-olnxt. 

:\ Ir. LARKI1\". '{('so Let us try to submit something to you on 
that quest.ion. 

:\ 11'. B ltOOKs. Yes. Article 4. 
~ h·. S~l.\ ltT. ~ I ]'. Cbairm!l1I, you hjn'!) not yet discussed subsection 

(b) and subsection (c) of nrtitlc 3. 
:\11'. B nOOKs. I thought the \\'hole t.hiug would be lhe subjed of 
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). rr. SMAil". I \x>Hcvc that (b) nud (0) will "lllnd on their OWII mel'its, 
without (n), would they not? 

). Ir. Lo\RKIN. Yes. 
:\l r. BROOKS. I thought )'fr. Elston's idea. was to covc.r ol! threE:', 
).11'. LARKI~. ,re can do that wheD we bring the other ba.ck , if you 

like. (b) is part of n similar philosophy, let us say, so that We could 
postpone its consid~r8tion. 

). f ,', S:\I.\RT, O. h... 
Mr. L . .'\RKIN. Otherwise, it is pretty mucb au iL<; O\n\ (C(lt. 
~ll'. RROOKS. Is there flily objection to (b) and (0) as they nrc 

wTitlen? 
), 11'. L'RKIN. J might point out in connection with (b) thnt. it is 

new and while il, hRS been n regulation we did not !tln'c much con­
fidence ill thp slnhilit,v of a regulation of this cham etel', The not ion 
here pUl'cly and !l.iml)iy is that. we retain jurisdiction 01' hoyc a ('011­
tinued jUl'isdiction in th £> case whpre II. person is accus('(\ of having 
fraudll lenlly seemed his d ischorge. 

Now thel'c werc Il. number of cases d uring ' Vorlet Wa l' II where 
t.h l'ough some fraud OJ' othe r a man was able to obta in discharge 
papers. lL was a device, in otl1er words, that was tantamount to 
deserting except. that. he was able to furn ish himseU with the outward 
legal effects of having be£>Q properly discharged, 

It wos a device, in ot.her words, in which he was ab le to get. ouL or 
the scrvices by fraud and had a piece of paper which indicated tJln\. 
it was proper, but in reality it was not any dille1'cnt than a Illan who 
just. lert, and dcsertcd and had no piece of papcl'. 

Well , there was a jurisdictional problem in that connection because 
under the llirshbcrg ruling again, for instance, the effect of the dis­
chru-ge WilS to cut. ofT any offense he had committed while 011 active 
duty and if you uncovcred evidence that be bad fraudulently obtained 
his discharge and aUt.'mpled to try him for it., why before you cou ld 
try him he could chaUeuge the court's jurisdiction by prf'seuting a­
piece of paper which 011 its face showed he was legitimately disclutrged 
and the court, had no jurisdiction o\"er him by virtuo of that dis­
charge. 

So it. was a siLuatiOl\ that enabled a person by fraud to escape the 
consequcncC's of h is act and really leave the services and desert. in 
clTect., H e had a piece of paper which acted I\S a bar to tJHl sen'ices 
doing anything about it., 

For lh a.t 1'el\50n t Itls is put in and that is what it is intended to nccom­
plish: In olhel' words, to give n continuing jurisdiction over a man 
whose disch8l'go was act.ually a fraud. 

1\11'. ELSTON. Whnt do you mean by those words "while in Lhe cus­
tody of the al'mcd fo rces for sllch trial," ou lines 15 Iwd 16? If ho is 
d ischarged he is not in the cust.ody any longer? 

1\ f l', LA RKIN. Ob. ). fo.y I read the whole ar licle? 
).1 1'. S~URT. That l'ef('r9 to after he is opprchended fo l' trail for the 

fraudulen t discharge, ).11'. Elston. 
)Ir, L .. RKIN. 'rho I is right, 
),11'. IH:Gn."FFt:NHIED. You do not mean il disclulI'ge that. he forged. 

You mean one d Ult he obulincd by some fmudulellt 1'eprCgel1Lation? 
)'fr. LARKIN. Eithcr Que. Well, there were cases-­
),11'. DEGRAFFENR I ED. II he forged a- discharge it looks like to me 

that it would be absolutely void and not considered as anything, 
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::\Ir. LARKIN. H e might have ro~d it or he migh t. have paid lIome 
money lQ some clerk 11(, a separatlOu place and obt.aio('d tho. official 
papers. 11e might I suppose in II. number of ways ob tained papers 
which were on their face offi cial but which were ill(lgally obtained, 
however he did it.. 

Mr. DEGRAn'ENRIED. It j ust looks like to me that. those. words 
there would mcan that where he had really obtained a dischargo it 
was signed properly but he had obtained it by some fraudulent mis­
representation, rat.her than to actually forge it. 

}o..[r. LARKIN. I tbillk it would cover both situations. 
Mr. DEGRM'FENIUED. It would cover both. 
1 fr. BROOKS. Is there any objection to that? D id you answer 

.Mr.ElsLon's question wit.h l'c(cn'nce to being in custody? 
Mr. LARKll'<. 1 thoul;tlt t z.. l1'. Smart did. The notion was t,hat. he is 

subject, to th is code wIllIe he is in custody awaiting t rial. 
M r. ELSTON. Do ;rou not think the words ought Lo be "shnJI after 

apprehension be subject to t.h is code while in t he custody of"? 
Mr. L ARKIN. I think that wou ld certainly not clumgo tho sense and 

would clarify it. 
!-.lr. ELs·rON. It makes it.n little clearer. 
:r..'fr. II,l.Iwv. Well he has t.o be subject to the code oeCol'e he is 

apprehended, has he not? Otherwise, hov,..- are you going to get 
authorit.y to piek him up? 

Mr. LARKIN. Well , this gives us the jurisdiction to a\lPrehend him . 
Mr. SMAnT. I think tbe point there, )"h. IIardy, woul( oe, in line 15, 

after the word "slHl.lI." you would put the words "after apprehension." 
So you presume the Ilrst lime that be is already subject to jurisdiction -

and the second timo, after you have him, then he is subject to any 
offense he commits while ill custody. 

Mr. BROOKS. Yes; your jurisdiction is under that preceding clause 
there, uShali be subject to trial by courts martial." 

~dr. H AnDY. Yes. 
1\ l r. BnooKs. Suppose yOll put your suggested cha.nge there, ).lr. 

E lston, in proper language and we will vote on it. 
1\ l r. ELSTON. i\ !t.. Chl1irman, I would offer the amendment that on 

line 15, after the word "shall" he- ­
!dr. BROOKS. What. paae now? 
':\1r. E (.STON. Page 6,l.ine 15, niter the word "shall" insert the 

words Hnft.el' apprehension." 
;..rr. BIIOOKS. You heard tbe motion, gentlemen. Any objection 

to it? 
1\ [1' . HARDY. No. 
~ l r . B ROOKS. H not., that insert ion will be made. 
Now what about subsection (c)? Is there any discussion on t hat? 
" II'. I"AltKIN. I might point. out, as we did in the commentflry, that. 

that is prompted by a case in California, the circumstances of which 
sre as follows: A mil)) deserted from lhe " Iarincs and enlisted in the 
Navy and was given Illl honorable discharge after his service in t.he 
Navy and tha.t d ischarge was held to operate as a bar to trying him 
for his originsl deser t. ion. Tlus is designed to correct that situation. 

" f l'. BROOKS. You have hea.rd the sect.ion or art.icle. If there is 
DO objection to it., excepting fo r subsect.ion (a), it will stand appro\Ted. 

We will proceed, then, on ar ticle 4. 
Mr. SMART (reading): 
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.ART. 4. Dismissed officer's right to trial by COlirt l11ar'ia!. 
(a) When any officer, dismiMICd by order of the Pre>;ident, makes a written 

appliCfl.tion for trial by court marlial, llCtting forth under oath that he bM been 
wrongfully dis.missed, the President, as soon u.s practicable, shall convene a 
general COlin martial to try such olliccr on the charge!! on which he was dis-missed. 
A court martial so convened shall have juri~dicHon to try the dismi:lol:!cd officer on 
s uch chnr~es, and he shall be held to havo waived the right to plead an,\' 8Ultute 
o r limitations aPl>licablc to ally offense with which he is charged. The court 
martial may, ll.S part of ilS sclltence, adjudge the af!irmanoo of the dismissal, but 
if the court martial acquits the accused or if the /!entOIlCC adjudged, as finally 
appro~'ed or affirmed, does 1I0t include dismissal or death, the Secretary of the 
Deparunent 5hall snb5titute (or the dismissal ordered by thc PresidcM a form of 
discharge authorized for administrative issuance. 

(b) If the Pre!!idenl fail!! to collvene a general court-martial wi~hin 6 months 
from the I>rescntation of an ap{>lication for trial under thi., Article. the Secret.ary 
of the Department shall sub~tltute for the dismisal ordered by the President a 
form of discharge authorized for administrative issuance. 

(cl Where a discharge is substituted for Ii dismi:S.Sa1 uoder the autholity of this 
Article, the Prcs.idcnt alonc may reapll()int the oHicer to IIlIch commi~ioned rank 
and preccdence as in the opinion of the Presidcnt !!lIch forme. omccr would have 
I\Uained had he not been dismiS'lCd. T he reappointlllent of Huch a former officer 
shall 1.1\) without regard to position vacancy and shall afTect the promotion status 
of othcr omccrs only insofar as the Pre~idcnt may direct. All lime! between the 
dismiSS&l and such rcal>pointm('llt shall be considered as actual 8Cr\'icc for all 
l>urpOl,e..q , including the right t.o receive I>ay and allowanOOll. 

(d) Whcn an officer is discharged from allY armed (oroo by adll\ini~trllliye action 
or is dropped from the rolls by order or t.he Pccsident, there shall 1I0t be a right 
to trial under this Article. 

Rcferences: A. G. N. Art. 37; R. S., sec 1230 (1875), 10 u. S. C., see 
573 (1946). 

Commentary: This n.rt,iclc should be read in conjunction with t be 
provision being r:ccnJlct.cd in section 10 of this act. The right to trial 
will apply ouly in t, Ltc ca.se of a summa.ry dismassal by order of the 
President in time of war. (Sec. 10 covers the provisions now found in 
A. W. 11 8 and A. G. N. art. 36.) 

If the President filils to t'ollvC'ne a cou rt martial whoro thore bns 
been an application for trial, or if thc cow," mfl,rtiill convcncd does not 
adjudge dismissfll or den.th as i~ sC'Htence , the procedure followed will 
be the same as that prescribed in article 75 (d) wherc a previously 
exccuted sentence of di~missal ii> 1101. sustained on a new o·il\l. This 
cbrulges the present statutory pro,-isions set Ollt in ttl(' references. 
The chfUlge is made because of the doubt, expr<,sscd by " -inthrop and 
other commentators, as lo the conslitlltionnlity of the present pro­
vision declaring that an order of dismissal, lawfully issued by the 
Prcsident, shull be void undcr ccrtain circumsllU\(,Cs. Under the 
proposed- proccdurc it will be possi ble to achieve th(l same result ­
that of restoring the orlicer. 

No time limi t luUl becn 'let on when fiJI Il.pplicntion for tria l mus t 
be submitted.. The prC'sent statutory provision hilS been construed 
to requil'C' that the application be made within f\. reasonable time, 
which will vary Ilccording to circumstanccs.. Sec WimlU'op, 1o..[ilitary 
Law und Precedents, 1920 edition, pllg<, 64; Digc'It of Opinions, J udge 
AdYo('t\tc Genera l of the Army, 1912-40, seclion 227. 

).fr. ELSTON. Is tlluL new? 
Mr. L .\ RKIN. Pllrtial1\'. I thi nk you will gct a bettcr understanding 

or it if I give you a littlc background on it. It is somewhnt compli­
ented. It stems from the following legislatinl history. In 1865 the 
Congress passed 0. statute, H.e\'ised Statute 1230, which gnve officers 
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a righ t. to trial in the fashion that we hilse pro\' ided in 4 (8.) when they 
hac! been dismissed by the President.. 

Thnt. Wits a pro\'ision fOI" the Navy and tbe Army. 
T he following yca r, in 1886, article of wal'l 18 wns passed, which 

was construed subsequently by the Court of Clni ms us HoL giv ing the 
right. in the Army to nn OmeN to a cou rl martinI nftc r he bad been 
d i .. misscd by tbe President, in that at"t icle 118 repealed Rev ised StMute 
1230. 

The o rigilll1! stat.ute hnd said that if a court martin) thereafter 
exonerated a mnn the j)rcsidcnt's di<;missni was void. A number of 
lega l opinions hold lhaL court martial cannot '>0 void n dismissal by 
the President, that. the Prcsid{'nt had Ule constitutional right of 
dismissal which is on incident of his right. of appointment.. 

So there has over the yenrs h<'en n diffNence by virtue of the time 
in which th is article 118 of the Army's WIlS pll8sed. T hen' hilS been 
n.diffe rence in prnctice in the Army and the N IWy in t.hat the Navy has 
always construed the law, and it apparen tly Ilpplied to them properly, 
that a navill officer could have a cour t martilli if he was d ismisscd by 
the P t'csident wherc IUt Army ofri cer could noL. 

Now that was onc divergence or difference thllt we desired to mnke 
Wliform and for that purpose put in here this pro\Tision that if an 
officer is dismissed by the President, he can hewe a (:ou rt martial. 

This 4 (a) applies to the power of the President in time of war only. 
One hundred and ('ighteen itself specifically sets out the manner in 

which or the circumstances undel' which an officer can be dismissed 
from the service and it is either by court·mnrtial sentence or in time 
of wllr by the President. 

That is I'eenacted in this bill in the vcry back of it, in scction 10, 
and is renlnrrned. But section 4 is within the U niform Code itself 
because it spells out 11 cou rL-lllllrtia! remcdy. 

.Tn studying that whol(, l>I'oblem we f{'lt that. if n court martinI, 
having grnnted nn oUic{'!' now d ismissed the right. 10 IL court. martial 
on the snme circumstances, exonerates him aften\'ard, why then the 
infamy, if you will , t lll1.t attaches to th is dismissnl by the President 
ought to be ameliorated in some way and for that reason we provided 
at the end of 4, subdi,-ision (a), that an administnLtive form of dis­
charge could be substituted for the dismissal. 

~ t r. ELSTON. ',"hat is that-administrntin· discharge? 
~ fr . L.... HKI:-o'. Well, 811 administrative discharg{' is onc of three: 

Eitlwr an honorable dischnrge, under honorable conditions or the 
so-called undesir able discharge. There an' in nil five typt"s in ench 
service. They havc been stnndanlizeci. They are n d ishonorable 
and IL bad-conduct disriIlHgC', both of which can be imposed by a 
court ma rtial only, and thell the other three nrc honorable, under 
hOllorable conditions l und ulld('sirnbie. 

~k ELSTON. I t would not sound vcry fail' to say t llnt if the court 
martial acquitted the accused or if the sentence adjudged ns finally 
approved or affirmed does not include dismissal or death the Secretary 
of the Departmenl shnll substitute for the dismissal ordered by the 
President 11 form of discha t'ge other tha n honoruble, would it? Then 
why should he be discharged from the service under other than honor· 
able conditions? 

~ I r. L ARKIN. I think it. is desimblc to have n. certa in aJllount of 
Oexibili ty unde r t hose circumstances because it may well be that Lhe 
officer is not guilty of a. specific offense whieh warm nts his dismissaL 
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But. he may be the type of person who for other reasons of incom­
petence or just. general misbehavior is such that. you do not feel be is 
entitled to an honorable discluu·gc. You see, tho dismissal by the 
P resident cuts him off and he is out. 

Now you are changi ng the dishonorable feature of that, bul.. he may 
not be entitled to nn honorable discharge undor those circumstances. 

r recall that that phase of it. was criticized by somebody. Some­
body suggested, I behovo, that it should be honorable Or under honor­
able cond itions. They just objected to the th ird one. Bu t. it strikes 
me that there may be ci rcumstances which would warrant less than 
an honorable disclHUgC, even though you luwe not. (,stablishcd an 
offense that warrants lin equivalent to a dismissal with dishonor, 

~Ir, ELSTON, Well, it seems to me tbat should be (mother 
proceeding, 

!\ [r. L ARKIN. Well, that is right. Tbat is what it is. 
1 11'. ELS'ION. U he is acq ui tted of the offense that causcd his dis­

misslll in the first place, be certain ly should be entitl ed to be discharged 
honol'llbly unless h e hilS committed some other offense 01' his conduct 
in some other respects Wlll'mnts unothcl' proceeding. 

But in the proceeding in whi('h be is acquitt.ed und found to be not 
guilty it would be meaningless if he was then discharged from the 
5C.rvice ot.hor than under honomble conditions. 

Mr. LARKIN. Well, except that yo u would have tbis situation, I 
think: If you provide that. they must substitute nn honorable dis­
charge but there ttre other factors which would indicate that it should 
be less than honorable, why I just do not see how you wou ld give him 
the honorable onf' and then try to take it back and then have anothcr 
proceeding and do something else with it. 
~ Il' . ELSTON, Were then:- many cases that W{U'I'Qnt this kind of 

l egisl!~tion ? 
i>.lr.l.ARKIN. I think thC'l'e were a few. I do not know of any during 

the wur. 
11.11'. ELSTON. Well, where docs the request como lor this rather 

unusual type of procedure? 
~Ir. LARKIN. 'Veil, th is has been, in one or the other for llls, as I 

outlined in the beginning, in the Articles for the GO'·l'l'nment of the 
Navy or the Articles of War since 1865 when Congress first passed it, 

~Ir, ELSTON, Well, that may be an old statute that is not worth 
much any morl'. H ave Lhey had occasion to liS<' it in recent years? 

).11". L AnK IN. There hns been very little occasion. Bu t the point 
is, since the President undoubtedly has the continuing constitutional 
powel" to dismiss somebody, aJJ this does in the I'cst of its sections is 
to provide certain 1"{,IlH:dics in the event that action was arbitrary. 

If we Cfin go on a litt.Jo bit, in section (c) for instance, the committee 
fclL tbat if Il Dlon had bepn dismissed, that is an officer, hy the ])rcsident 
in time of war and he was tried by a court martial and was completely 
exon{'rated and acquitt{'d in addition to baving an honorable discharge 
us you pointed out, why w{' are to provide further that there be some 
means of rcstorillg him to tbe 5C.rvice uO'ain because you see the court 
martial here will follow the dismissal, ,\~eh dismissal cuts him out. 

And even if you gave him an honorable discharge as substitution 
after the court martial , his professional career as an officer is at an 
end. So the committee felt in all justice it was necessary to provide 
further remedies, in (c), that there should be a pl"ovision notwith­
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standing the provisions of the Officer Persomlci Act. which wou ld 
enable the Presiden t. to put. him back. 

lilT. ELSTON, In the first plnee the President htls the constitutional 
power to disch8!JC an officer. 

1I.fl', LARKIN. 1 C5, sir. 
~J r. ELSTON. TO question about thnt, is there? 
~l r. LARKIN, No, sir; J do not. th ink so. 
). Ir. ELSTON. You think Ii law is constitutiollni that giycs 8 court 

martial the right. to overrule the President and take thal constitutional 
right. away from him Or allcast overrule the effect of jL? 

SIr. LARKIN. No. I think you cannot. change the di"'missal. now­
eYer, you can by courl. mnrtinl thercaft£'r change the dishonorable 
aspects of it. You s('c, the President could dismiss him ilnd yOll 
cannot by nlly olher nction void his action. r do not think therc is 
any difr.culty in- ­

:\ rr. BnooKs. 1\1 r . Larkin, that. subsection (11) of course wou ld per­
mit. Lhe Prcsident. to nct and in effect approve the procecd inb"S of tho 
court. martin I. But. what about. (b), which soys thai shou ld the 
President fai l to nct. the Secrctary of Lb e Depru·tmcnt shall sub­
stituto for tho dismissal ordC'1' by the President a form of discharge 
au thorized for t1Jminislrnl.ive issuance. Is Ihnt nol. hIking it out of 
the President's hnnJs? 

.Mr. LAltKI:-.'. No, sir; I do not think so. It, docs not chnnge the 
dismissal but it mah>s it possible to cbangc the dishonorable effect.s 
or it by substituting a differcnt type of disehal'ge---an honornblC' one. 
I do not think you can ,"oid the Prcsident's power to dismiss by nny 

.subsequent action, but you con change the circumstances or thc 
effect of that dismissal if by further process you find that the dis­
honorable cffects should not attach to the dismi<;gal. 

~ I r. ELSTON. r seriously question that. 
Now on ])flge 7, the very purpose of the court martial is to deter­

mine whether or not he has been wrongfully dismissed by the ])resi­
dent. That is the eXllct wording of your statute, where he IDllkcs a 
wriLLen ilpplicalioll for trial by court mlll'tial, setting forth undcl' oath 
t.hat bc has been wrongfully dismissed, by the Presidont. 

~ l r. LARKIN. All right. 
1\. l r. EI.STOX-. Now, if the President has the constitutional right to 

dismiss him, who has IUlY right to question it? 
}.Ir. LAIIKIN. \Vell, Tdo not think anybody has any power to vo id 

the dism isslll, but they have a right to question the wrongful aspects 
of it 01' the dishonorable cOllsequcnccs that flow fr·om it.. 

T his would tlOL, unless the Pr{'sident. hinlself, in (e), by be ing 
en light.clled, if you will, by the courL martial, decided a wrong was 
done. T hcn he nL his option a lone would rcnppoint. the man and 
undo thc wrong:. 

But no one else cou ld Vfl.t'lltC the action of the Prcsidcnt. Howcver 
the notion originated ill 1805 tJmL tbcrc should be some met hod of 
clearing the ma li 'S nallle, even though he mny still stay dism issed. 

l\.lr. EI.STON. Was the constitutiona.lity ever passed on? 
1\.Jr. LARKIN. T he <.:onstitutionnliLy of the right to void the dismissal 

was passed on and it was said there is no further agency beyond the 
President that could void the dismissal. Winthrop, I think, is of 
that opinion. 
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And there is no Army judge advocate opinion, which holds that any 
attempt, to undo tho. President's dismissal is unconstit.ut.ional h('ctltlso 
he has the constitutional pOwer. However, Ul e right. to change the 
dishonorable consequences of it, if it. is found by 0. court mnrtiaJ that 
be did nothing wrongful, is available. 

~I r. BROOKS. 1 wouJd like to hear from ),1... Smart. on this pal,ticular 
point.. 

;"11'. S:\URT. Thank you, :\lr. Chn.innan. 
The first. thing to remember about. this section is that it is purely 

a.dministrative. H has nothing to do with the trinl, until you get 
farther down into the pmvisions. SCCOIHUy, it refers only to officers. 
Now YOli will find wheD we get to article 75 of this bill tbat. it refers to 
resto ration Ilflcr 0. court mal,t inl and it provides exactly the same th ing 
that. we find in this article. 

1 !'hink th e thing tllfl,t shocks the sense of justice of most. people is 
tho fnct that. here you hose it possible for the P msidcnL to dismiss nn 
OmCN and certainly that is his constitutional right., t.o do so. 

But. the offi('('r comes in and asks for a trinl und gcts acquitted n.nd 
he st.ill has no nssurall('d whatsoevcr t.hat he Clln get rid of that stigm a. 
Heaven only knows what. kind of n. discharge they may give him. 

I am st.rongly of Lhe feeling that if an officer should subsequently 
come in und hllve n. court mal·t.ial and should be acquil.ted by that 
COtll't, thaI. l.ll e statu te should provide that an honOl'able discharge 
wiU be given that officer. 

Now you cnnllot force tbe President to rea ppoint him . That is 
matter within the option of the President. But if he is acqui tted I 
cannot escnpe the feeling (Jlat he should be accorded an honorable 
discluwge. 

~Ir, lI AROY, Now right on t hat point, the only effect of a cou rt 
mal'Hal, in Lhis enS<.' is to fix the degree of stigma which attaches to 
this dlsmissnl, is that right? 

~lr. S~IAnT. 'fha t is COI'l'ect. 
J..lr. L AnK IN. Yes. 
ldr. S"lART. That is col'rect, as 1 sec it. 
?\ir. L AUKIN. Th llt. is I'ight. 
Mr, HARD Y. I n other words, a. court martial could dctcmlille one 

of threc fOMns of discharge to be issued, 
~ I r. LARK/I\'. No. The SeCl'etal,)" after recei"i ng tlte court-martial 

finrlil1 ~rs. 
;\ 11'. HAIIO \,. Yes, Dut it would be based on the j udgmen t. of tbe 

court. ITIlll'tiol? 
MI'. LARKIN. Thnt is right. . 
.1\11'. ll.Allny. So tLat actually the court mar linj is puroly for tbo 

purpose of adducing the evidence to indicate tho degroe of significance 
which is to Iltt!lch to this ma n nfter he goes out of til(' <;crvice. 

]\fl'. L A RKI '\', If any. 
Mr, H AllOY, YC's, if any, 
), 1.1'. BllOOKS. And fUl'lhermore, to gi ,'e the Pl'osi<ie nt the oppor ­

tunity if he wunts 10 reinslnte him in the 'lel'vico? 
~Ji'. L.~llhl"" Thill is right, you see, 
),11'. EI.STO.'\'. Well, he can do thai nnyho\\. 
)'fr, L ARK IN, Well , he might, bu t now undor the officer personnel 

ncL, the man goes down to tho bottom of the list and gets a IlC\\' number 
and things of that charncter follow, 
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:\ Ir. SMART. Actually this section is much bronder from tho stnnd­
poi nt or Lhe officer so dir;missed than existing law. The provisions 
In this article nre somf'thing which may be helpful to nn officer which 
have not thorclofol'o been provided. 

1\lr. BROOKS. TillS is 80mething we discussed in the personnel nct. 
but did not take any action Ln reference to it.. 

1\ fr. LAHKIN. Well, it covers a vcry few number of csses. 
:\11'. OEGRAFFENIUl::D. On your thought there that a man might. be 

acquit.ted and yet at tbe same time his conduct might have boon slich 
that. he is Dot entitled to Sll honorable di!icharge but to some other 
kind of dischargo, could you not have somo kind of provision thero 
that if he were acquainted he should be given an hononl-ble di~charge 
un less within a ('(,I"tnin time, slty 30 days or whllte\'('I" time is con­
sidered reasonable, new churges were preferred against, him anJ e;:­
tablished 0[' something of that kind? 

Now you have a thought there, that you had in your miod, lhnt 
when 11 mllll is /l.cquainted he still might not. be entit)ed to an honor­
ablc discharge. 1 t hink he should, unless some other kind of clis­
chnrge is preferred agllinsL him which is established so that he should 
not he en! itled to it.. 

fill'. LAnKIN. 1 do t,hink that would make a lit.tle more {orllll'li Lhe 
discretion on which the Secret.ary would uJtimnlely depend. 

MI'. DEGRAFJ.'ENHIED. Where he is acquitted nnd no other charges 
are preferred against him, do you not, think thai be shou ld IIIL'-e an 
honorable discharge? 

~11'. LARK IN. I would expect be would get. it in almost. all circum­
stances. That. is exactly what I would expect. But I just do not 
know-­

~ I r. BnooKs. There is this aoout it, though. Xow he conYCncs 
tlus Ilt. his own request. SlIPPOse, for instance, Il man is tl'ied for 
murder and dishonorably discharged, maybe, on a charge of man­
slaughter. 

Suppose later on at bis request a. court. mEU'tial is cOll\'ened and he 
is acquilted of that but he has a. bad record behind tbllt. While he 
is acquiUed or t he ofreuse specifically for which he has been released 
fl'om sel'yice the qucstion naturally IS going to be: Has he rrquested 
the court martial to go into tile question of the gui lt 0 1' innocC'nce 
of thcS(' pl'eced i n~ olTen"Cs. 

"You see the point I have in mind there? 
::\[1'. LAUKIN. WeU, J got. lost part way. I was thinking of the 

double jeopardy situntion in the beginning of your question. 
:MI'. BROOKS. ::\Jy point is this: He invokes this remedy lit his own 

request.. 
~rl'. LARKIN. Thai is right. 
:'\ [1' . BnOOKS. Would he be willing to un-oke tho same thing should 

somi' other purt. of his record come under scrutiny? 
:'\[r. L\llKIN. You mean, would he have a right to Ilsk for n. court 

mnt-tial in the event he was accused of sometlung which was not an 
offense, but some other action? 

:\fr. BnOOKS. Would the court. martial have a right to go into 
sometlung that he did not request? 

:\rl'. LARKIN. Not unless it was an offense. 
~Ir. BROOKS. After he hilS been discharged. They have the right 

because under this article we permit him to request. it. 
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:\lr. LAnKIN. ThaI.. is right. 
).fr. BROOKS. But, now, if he docs not request another )lort of his 

record to be scrutinized by bhe court marlinl, wiJl the court Dlnrtiai 
have that right. to do it.? 

)'Ir. LARKIN. H he docs not. request, he cannot be tried. He is out. 
He is a eiyilitul now. 

).lr. ILutDy. I believe the language here covers the point you 
raised, )'Ir. Brooks. I t. Sit.:'I'S "shall convene Il general court martini 
to try such officer on the charges on which he was dismissed." 

).Ir. LARKIN. You could not try him for anything else at ni l. You 
could not I ry him for that unless he asked for it. 

).[r. BnooKs. 1'0\1 cou ld not go back over his record as far as that. 
is concerned to see whether he has a. good record or bad record. BuL 
you pin iLexactly ou thnt one c!large fo r which he has been disehnl'gcd. 

:.\11'. LAnKIN. Y es. 
:\Ir. SMAlI T. 1 thi nk, ~lr. Chairman, that. is also the answer to 1fr. 

deGrnfTemied's question n, moment ago, wll<'r6 there might be a 
possibility of pn·fcrring otlier charges Ilgaillst a man. 1 think one 
of the implic:ntions possible in lhat. situat.ion would be that they 
could try him pieeemcai. 

They could hold back things OD llim aud just. try him l)i eccmeal 
until t1H'Y finally got one to stick 011 him. Now if they UlVO nlly 
sound basis upon which to proceed they ollght to me nlJ the cllllrges 
and s1)eco ifi ralions that W('f{' inyolved in the dismissnl of the officer 
in the fil"'t pln t e and he ~hould not be subjected to fl pietemral prosecu­
tion until hell,'ell knows how long. 

)'Ir. deGnAFFf:NRIED. I agree with you there, )'Ir. Smart.. But. I 
understood you to ~ny a few mom('nts ago that. you t.hought. that. if he 
was acquit.ted he should receive an honorable discharge. 

)'11'. SM.... RT. I certainly do. 
~Ir. deGIlAlwENIHIm. But. on the other hand, as ),11'. Brooks 

sUl!ges(ed. the lllan 's record might be bad in such a general way that. 
even thou~h h{' wus ucquit.tcd of murder or whatever particular 
charge he had thcr<.> he st.ilI might. not. be entitled 10 1U1 honorable 
discharge. That. is the thought, as I understand it., thnt ), [ 1 .. Brooks 
had there. 

). rr. LAnKIN. ), lay I point. out. in that. connection, we have provided 
t.hat in the event. the court. mo.rtiaiacquils him, in which case I would 
normally ('xpeet there would be an honorable dischal'ge by administrn­
tiVt' process, or even if the cow·t. martial convicts him but. docs not. 
sentenel' him to dismissnl- they think he is guilt.y but. they do not 
think t.hnt. the St'nt.ence ought. to be dismissul - wcll under those 
circumstnnces I should t.hink t.hat. you would hesitate about. giving 
him 0 1' substitutiJlg ror it nn honorable discharge. 

-y ou should more nppropriately give him an undesirable discharge. 
He IllILy be ('olwieted here and still hu,ve a remedy, but. would not. be 
ent.itled to t he honorable one. 

If yO\! notice n('nr the end or (a), it snys-
The court martial may ft.~ a part or its sentence adjudge the affirmance or 
the di.;mi!ll!al, but if the courts-martial acquits the accu!led or if the sentence 
adjudged, u finally apPTO\'ed or affirmed dOC'! not ine1ude di~miasal or death 

but. is neverthel<.>ss n eOllyictioll , you can substitute nn admi nistrative 
discharge and in those cases probably less than honorable would be 
appropriat.e. 
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).Ir. SMART. I think so, exactly. T merely singled out lh(' cose 
when' he is subsequently acquitted and you I(>ftve it hen~ purclv to 
th(' discrct.ion of the Sc.crctarv. You do nolassure tbat omcer he is 
going to get.. an honorobl e discharge. 

Now you ~o furthcr in s(,ction (b) here. This provides what. T 
think is n rip:ht without. n 1"C'llledy. Bet'c is a fellow \\-ho ('omf'S UI), 
he has bcen dismiss('d nnd he nsks the President. to convene a court. 

Six mont lis pnsses ond the President. does not. do it worldly thing 
about that. nnd here sits t11(' officer trying for n trial he cannot get. 
I t.hink in thaL elUic, if he is refused a trial at. which he mny pl'C'S('nt. 
the ('"i d(,l1c(', T think there oguin an honomblc dischoI"A'c should be 
substituted for the o.dministl'tlth'e discharge, t.ho mCilning of which 
you or I do not know, 

1\11', DnooKs, It. seems t.o me lhis, t.hat lhis is n most ulll1sual 
rcmedy and T lUll just wondering will this I'copen Ilny of those 24(b) 
cases. 

:\[1'. · 1~LS'rON. They werc not discharged by thc P[·esident., W{'I'C 
t.hey? 

~Ir·. EROOK S. Tlwy were dischnrged from the service. Who dis­
chlll'g'ed them? 

.Mr. LAnKIN. T do not know whether tlwy were dismissnls hy lhe 
Presiden t 01' nol. The PI'csident of course can drop from the !'OIls IUl 
offieel' \\'ho has been absen!. for 3 months or who has b<,cn cOJ\\'i('ll'd 
and is incarCC'rated in n Fcdeml penitentiary. ­

Or an officcl' of course under the Officcl' Personnel Act can be 
disdlal'g1'd Ildillinistrlltin~ly if he is pnssecl. over twi('(' 01' if then' is 1\ 

finding of incom pel<'llcc. So this is to this wartime powcr of the 
Presidellt's to dismiss. 

And Crom knowl('dge nnd infol·mntion. I think therc have been "('r.r. 
very few over tllC years. ,. 

)rr. BROOK S. This docs not say it shall be u;K'd only in timc of Will', 
though. 

\fr. ELSTON. It docs not say that. 
)11'. BnooKs. Is that limited to wal·time? 
)11'. L.~nKIN. Ycs, it is, bcetLust' thc Prcsil\<'nt can only dismiss 

under the pro"isiolls of scction ]0 of lhis act. If you will look al the 
vcry back of the nct, under scction 10, it is page 97, it sa.ys "No 
officel' shill! 1)(' dismissed from any of the armed fol'<:<'s ('x{'<'pl h.v 
sentcn('e of a genel"o.l cou rt martial or in commulation thereof OJ' in 
time of wllr by til(' ol'dt,l' of Ihe PI'esid<'nt. 

::\[1'. ELSTON. WhaL form docs it Presidential (iismissal tak<'? .Iust 
dismissal from the s('l'vic('? 

1 11'. L.... llK IN. Yes, J belicv<, so. IIlwe you e\'(,1" seen Olle, Colond? 
Colonel DINs"oln~. 1\To. 
)fr. EI.STON. "'hl'n was I.h(' Instlime an officcr was cvcr di~mi~cJ 

by tJlC Prl'sident..? 
Colonel DIN~"lon.: . I do not I'Clllembel' thIll, )11'. Elston. 1 

would 11I1\'e 10 look that up. 1 ,,·ould imft.gille it hilS bef'n many 
years ago . 

Coloncl ), I AXEY. As n mnllN of flirt, J lhink it WtlS a short lime 
nuo. On(' Bcnny )'lr"<'I'5 was dismiss<'d by the President. 
'")f1'. I<:I.STON.~ " eli. Bl'nny ,\Ieyers was subject to court martial 

and could haNe hcen tried unci dismissed olhN than b_v the Pr('siti('lli. 
Are there any cas('s other than that? I mean you did not need the 
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statu te for t il(' B ('nny i\feY(,I"S cnsl', If you had the sLnLUle Denny 
)fcycl''S might, ha v(' appealed find gone tlll"ough f1 lot or 1I'1n1. 

~Ir. L AnKIN. Under this, you see, he could have askNI for a {I'iol 
Colonel DI NSMOllE. 1 would like to correct my statement.. I 

remember another ell8(>, in which an officer was tri<'d and l:onviClod 
by II civil cou rL IlI1d dismissed by order of tJ1C Prcsid{,Ilt.. That. was 
mnybc 15 yenE"!! ago. 

~Ir. J<:LSTON. \\ ell, it, cnn only be done during wartime. Was 
LlH're 1\. \\ orld Wor 1 ('Rse? 

Colonel DINS~IOIt~;. No. thnt. Wag from a different. aut hority. 
).[ ... L AtHUN. TlmL was Crom the dropping of the 1"Olis. 
)'lr. ELSTON. Oh. 
:\11'. II AIIO \", Th nt is covered, t hough, bnck there in section 10. 
111'. L AnK IN. Thllt is righ t . 
.\fl'. BROOK8. ;"fy ideo is this, gen tlemen, This is it most unusual 

remedy, It. if! going to be used \'ery, \"el''y seldom, If an oflic(>1' is 
.aut of f!Nvice a, long time nnd then by his own volition ilsks for nnother 
tl'inl and they l'e v(>l'se him pl'eceding a find ing of dismissal , there 

'Shou ld be lots of lati tude gi\'cn to help him 01' to help thc st' I'vice, 
,\ fl' , Dt:GRM'n :NIHt;n , 1 kind of agree with ,You, 
).Ir. BnooKS, And this docs give him a most uJ\\Jsulll I'emedy, 1t. 

sc('ms to nl(' w(' ought to p;ivc them a good deal of di scretion In lhe 
usc of it. 

:\ 11', ELs'roN, or eourS<' it {'ou ld not be uscd unless we have finot her 
war, ('O ldd it? 

)' 11" L AnK IN, I t. ('ould 1101, he this kind of a dl'opping, tlull is right. 
~ II' , SMA nT, I lhillk what you would find in this type of ('a8(, ­

would be tlw type of d ismissal uwolving fin officer who hod ('ommitlcd 
Il group of mOrc 01' less con tinuous or recurring infrnctions which wero 
(>nti l'ciy iueonsistellt with the beluwio!' of Illl officer, 

~o\\', o f coul'8e you ('ou ld t ry h im fo[' ('onduct unbecoming nn of1\cer, 
but it might. b(' su('h n hOJ'{\f'l'-lillf' ellSC that you were f('llrflll of not 
being able to t'ollvi('l ill a eOllrL IlHlrlia i but YOli werc ('olwin<:{'d 011 
the othel' hnnd thllt bc j'lIst [illS no business bcinlZ an Offi("C'I', 

j',ow, thC' ('fiSCS, 1 UTH l' ]'Stand , lue nul', ~Iaybe we 11I'e bOITowing a 
lot of trou bl(' tha t we do not need to borrow, 1 do not know, Cnptll.in, 
1111\,c you any views nhollt it't 

Ca ptain WOODS, Whnt I said to you was supposition on my pal't , 
J hll vl' no I)('rsonn l knowied~l' of Ilny case in whieh nn offi{'{>!' hilS becn 
dismiss('(1 Jy tilt' PI'('sid(,llt III time of Will' in the XIWY, 

~Ir 1~ [A;TON, Th('['e is no (lu('stion but what 11 Pl'l'SOIl wlro I'c("c i\"C's 
nil honol'llbll' disehnl'ge is en titlcd to e(>rtain ]'ighis Ilnd privil('gl's thll.t 
he would not ge t under a PresidC'ntial discharge, is lhnt. not CO]'rC{'L? 

)\ 11', I.,\J{K IN. ! think so, ,V('S, sir, 
1 11', EI,STON, Under th(' tirclIlllstll llces, then , yO ll Ill'(' giving n 

(,Ollrl militia! t he authori ty to gin' to a dismissed of1\cf'r scm(' rights 
and so me pr ivil{'ges which tbe President. by virtue of h is dis('hflJ'gc 
silid he Wil!I not en titled to, nnd J s till question the oollst ilutionnlity 
()f it. 

~Ir, LAnK IN, W el1, 1 ca nnot ndd anything by repenting mySt' lf 
ugnlIl, 

~ Ir , J;; LSTON, 1\0, 
), 11', LARKIX, Beefiu>le I COIlIlOt. prove it, e ither, 
),11', BnooKs, \\"hIlL is the pleasure of the committee III l'l'£('['cnce 

to this? 
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Mr. HARDY. I have one other question, )'1r. Brooks. I do not know 
whether it. is particularly significant, but there is no lime limit 
specified in her£' as to when such officers might make a wTitten request. 

At least. 1 bave not. SCCll nny. Conccimblya mall might be dis­
missed and make a written request 10 years afterward. 

Mr. S MAUT. Which would be no good. 
Mr. LAnKIN. 1 think thaI, has been construed by n ense, :\Ir. HfU'dy. 

The construction that 1 have in mind-perhaps it WitS fL digest of 
opinion.s of the Judge Ad\-ocale General of the Army- is that it must 
be in 8. very shol't. time. A reasonable Lime would be t.he standnnl, 
I should say. 

And rcnsonable had been construed in that connection as very 
short, 1 think, several dnys aflerwfIl'd. 

!-.lr. H ARDY, 1 noticed that reference bnck here. But ce!'!,niniy as 
far as the bill itself is concerned 1 do not see tmything here t.hat would 
require it. 

Mr. SnOOKS. , .\That is your plensure, gentlemen? 
r.. 1t·. H AHDY. 1t is nil right with me. 
r.. Jr. EHOOK S. Subsed.ion (a). 
Mr.lIAIWY. 1 t.hink it will probably work nll right, 
r..lr. SnOOKS. All in fnvor of taking subsect.ion (a) as it is say, 

"Aye." 
fill'. EI,STON. ),11'. Chairman, 1 am not in favor of Ilny part of 

nrticle 4, but. Lhnve an open mind Oil the subject and if I. can collvince 
myself thnt. it is nil right 1 will go nlong with it. II' lIst calUlot get. it 
out. of my hend thnt. vou have any rights after t.tC President. has 
ordered n dismissnJ as Commander in Chief of the Army. 

H e dismi es by virLue of n constitutional right. that. nobody can 
can inlcrfel'e with. Congress has no right. to intcrfere with it. No 
one has any right. to il\lcrfcrc with it.. To comc along and sny that 
you CUll gi\te n mall n different, kind of it dischurge than tho Prcsidcnt 
gave him , and give him rights, privile~es and emolument,s and eve.·y­
thing else, thllt he would not be cntlOed to under the Presidential 
order, is not. proper in my opinion. I do not, think we have any right. 
to do it.. 

Mr. BnoOKS. \Vell , 1 am not. questioning the remilrk of Congrcssman 
Elston Ilt. all. )'I,Y vi('w on this is hlrgely this: It has been there since 
1865. It has Cllused 110 trouble to date. It has not beellthroW"n out. 
by nny court. yet,. 

fi ll-. E I,s'rON. Well from 1865, MI'. Chllirmnn, until 1808 we did 
not h a \'e Illly Will'. 

Mr. BI~OOKS. We hope we do not have any more. 
And in reference to clln.nging dischllrges we set up a board that 

pel'mit.s the change of IlU discharges, as lunderstllnd all dishonol'l\blo 
dischal'gcB, and t.hat board reviews these things constantly. 

But as 1 sny 1 a.m perfectly willing, if the committee wants to, to 
let. it go o\'er. Thill, would nlso be the subject. of further thou~h t,. 

Mr. ELSTON. 1 think there is a difference, ).rr. Chairmnll, lit the 
review of 0. case by the board of review. The board of review is not, 
ncting by virtuo of any constit,utionnl aUbhorit,y but is ilcLin~ by virtue 
of authorit.y which Congress conferred upon It, Ilnd is reViewing tbe 
decision of courts-martial t.rilll provided for by congressional action. 

~"'r. LAHKIN. J do not. want to belabor the subject, certainly. 
do not think it wllrrants more of your time. 

I 
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).r ... BnooKs. No; I do not think so ei ther. 
~\·ll' . L AnKIN. But, in connection with it, I do want to draw to your 

attention nll objection specifically made so you will have it in mind 
when you decide, and that was made by Colonel Oliver, if you remem­
ber, to the statute-of-limi tatiollS provision. 

IJ e did not think that an officer should be required to waive the 
sll\tu te in the even t he asked for a subsequent tnal. 1 do not think 
thll.t should cause any trouble because actually the officer is asking for 
a device to bettcr himself, and J think it is appl'oprillte thM be 
waive it.. 

And in addition to thZlt\ by virtue of the rcasonable time under 
wbich he hus to nsk for ii, do not think the <\ucstion arises. 

111'. OEG HM'.'ENRIE D.•\11'. Lark in, do you t link it might be wise 
to put in the number of days he hiLS fl. right to ask, 01' do you think 
what you Ilflvc then! will ('ontrol that sufficiently? 

;'\11' . LAnK IN. 1 think so, Mr. deGruffenried. 
~tl'. BnOOKS. Tell me, is that a part of the Army's Art.icles of 

Wfl.r now? 
~Ir. LAnK IN. Well , section 10 in the baek of th il3 hi!! is fI. purt of the 

Army's HOW. whieh docs not giv(' the right to a trial thercflfter. The 
Navy, on the olhel' hand , since 1865 bas had a provision which gives 
the right to a II'iu l lhcreufter just tiS we have provided. 

~\1t-. BnoOKs. ] would like to ask you in reference to subsection 
(d), this subsection (d) refers to a. condition of being dropped from the 
rolls by lhe order of the President. Of COUfi;e (fl.) refers to dismissal 
by the ordel' of thePrcsident. 

~lr. l..AnKIN. Yes. 
}..(r. BnOOKS. There is quite a diff{'rence between the tWOj is there 

not? 
;\Ir. LAnK IN. That is correct. And I think for the legislative his­

tory 1 wouJd Jike to say that the dropping from the rolls there means 
to us the same th ing that it means in sect ion 10, and tlmt is that it 
is the resu lt of 3 months' il.bsence or confinement in a penitentiary 
after ("ol1 vi('tlon of nn oflicer. 

~II·. BROOKS. Well, let liS pass thal one by also and we will come 
back to it Inte r on. 

What ahout aniele 5; 1-.1r. Smart? 
:\ Ir. SMAIt'r (readi ng): 

ART. 5. Territorial apJllicabili~y of the code. 
T hi!! code ~hRll be applicable in all places. 

References: Preamble, Articl es of War; proposed A. O. N., {u·ft. 
5 (p). 

COnUllellllu'Y: Th is Ilrticle. reenacts the. presen t Army provision. 
lt is not in conflict with t.he provisions in article 2 (11 ) 8nd 2 (12) of 
this code , wbi("h make certain p ersons subject to il10 code only when 
they ure outside the United States ilnd also outside ccrtflin arens. 
'rhe ('ode is applicable. in all places as to other persons subject to it. 
Previolls rcstricti,'e provisions on this subject in the AGN have 
given rise to jurisdictional problems which this lllllguage wiIJ correct. 
(See Keeffe Report, p. 262 ff.) 

~ l r. BROOKS. Any objection to tbat? If not, then it. will stand 
as reod. 

ArticlE' 6. 
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Mr. S~lAnl' (read ing): 
 

ART. O. Judg(' advocatefl and legal officers. 
 


(a) The MIIiKnrnent (or dtuy of all judge advocates of the Army and Air Force 
 
and law ~peciaIl8t.s of the i\'avy and Coast Guard shall be subjeet to the apl)T'()val 
of T he Judp:;e i\dvoc31e General of the armed fOfce of which they arc member!!. 
The Judge Advocat.c Ceneral or senior 1I1CIIlbers of his ~taff ~halt make rre<Juent 
inspection!! in the field in aupen' isioll of the admiuistratioll of military jUlitice. 

(1)) Convening authoritic.~ e.hall at all times comlllunicate directly "jth their 
staff jlLd~e advocate!! or legal officertl in matlers relating to t.he administration 
of military justice: and the staff judge advocate or legal officer of any cOmmand 
is authorized to communicate directly with the staff jud/!;c advocate or legal 
ofllcer of a IIupcrior o r ~ubordinnte command, or with T he Judge ,\ dvocato 
Gcncral. 

(c) No ]K'nsQn who has aCled a.q member , law officer, trial counsel, A.i!6istant. 
trial counsel. dcfcnlSC counsel, fI,~iSlant defcnse counsel, or invClitigating officer 
 
in an~' C8~e e;hall 8ub!ICquently ac~ as fI, staff judge advocate or legal officer to 8ny 
rcviewinl/: 8uthori~y Ul)Orl the !'la me case. 
 

HeferC'nc£': A. W. 11 , 470.. 
COllUll('nblJ'Y: Su bdivisions (0.) Ilnd (b) arc derived from A. W. 47ft. 

'rhcr(' ftr(' no s imilftr provisions in pres('nt Navy In,w. Subdivision 
(tt ) <li(fe n; from A . W. 47a in order to mllke cleftI' that orders assigning 
judge advoclltes do not. have Lo be act.ually issued by the Judg£' 
Ad\'ocfltl' General but shull be subject to his approval, although 
iSSllC'd by th!' A<I/'utIUlt GenNa I or Bureau of Nll.vnl P C' rsonnel. 

The purpos(' 0 subdivisio n (a ) is to place judg(' ad\'ocat('s and law 
spf'eial ists under ttl{' control of the Judge Advocate Genf'm!. Sub­
division (b) not only authori zes direct conulluuiclltion within militllry­
justicc chnnncis but !llso cnh anccs the position of s taff judge advocat('s 
and le~nl oflicct'S by I'equiring di reel conununication bct.\\'('cll s itch 
offic£'rs and thei r commandi ng officers. 

Su bdi vision (r), which is bosed on the sixtb proviso of A. W . 11, 
is designed Lo s£'cure re\' iew by an impartial staff judg<' advocalc or 
legal officer. 

~Ir . BROOKS. Arc th ere flny questiolls about. tha t.? 
~Ir. SM.UtT . 1 ha ve a q ucstion, if nOllt' of tbe rcst o[ yOIt 11Il\'e. 
:\11'. B UOOKS. ).11'. Smart. 
Mr. SMAItT. I would like to darify [or the record tbe mennin~ which 

('omt's from Ih(' chullge in the wordin~ of this article as eont l"llstcd to 
the si milar Ilrtie\(' in tlJ(' Arti cles o f \\ aI', revised. 

Article 6 (a ), lin(' 18, refe t'S to the assignmcllt. of judge Il.ciVOC11\es 
and says "sholl be sUbj· cct to the appJ'ovll.l or the Jud ge Ad voCMO 
General." You t'CIl1CITI )cr in the so-call('(l E lston bill it WilS Slated 
that the Judge Ad vocate G elle ral would assign Ih('m, th(' iell'n bl.'in~ 
there thn!. lh£' Judge Ad\'oCll.tc Gel1cl"fll would pt'obnbl y know brller 
thnn anvonl.' ('Iso which of his ofllcel's wou ld fit best. with cOJ·tilin co rn­
nutnds i"n lho fic1e\. 

Now to Sily thilL tim Judge Advocate Generul will assign seems to 
prCSll ll1l.' thnt hc will bl.' Il pcrsonnel offi cer on il part-tim(' basis 1l1l(1 
perhllps there should be bl.'ttet· wording than thlLt if tll{' com mitLt'e 
still wllnts assignnlC'lI lS of juc1gl.' Ildvocates to be mil.de on the rccom­
ml.'lldution of the Judge Advocil.to GClleml. 

B ut thllt plll'ti('ullll' wording in thcre has been subjected to consider­
able ('I"iticism, if not in hearings certainh- to me outsid(' of th{' hearings. 

:\11'. }~ LSl'ON. Cun we find ou t. ). 11'. Chairman, wby lbe> Innguage of 
the pre\-ious bill WIlS not used ? \rhat reason was IhNI.' for lheeirange? 

:\11'. LAltKI N. i t was prill (' ip ll.lly [or administra.tive purposes, mth('r 
than by a vir tue of all intcnt. to effect a substalllivc c1wnge. '1'h6 
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Elston bill as I recall it. provided that the judge advocates sll f!. l1 be 
assigned by the Judge Ad\'ocnlc General nfter consultation with the 
commander. 

In tbe first plac(', for all services it seemed to in\'ol\"(~ t he personal 
consultation of the Jud~(' Advocate Geneml with commandt'rs and his 
assignment of them willch (rom an administrative point of ,-jew was a. 
tremendous extra job for bim and in connection with the Navy pnr~ 
titu larly 1\ considerable administrative conIlid, with tlH! Bureau of 
Personnel which handles personnel adm inistration. 

In order to pr(>Scl'vc what we thought was the same notion and to 
make it ad ministratively marc f('osible, why we reworded it hct(' so 
that. they must b(' subjC'<.,t to the Judge Ad"ocatc Genernla.nd ha\'C h is 
al)Proval , if you wi ll, without his initial assigning Ilnd going through 
II I those admin is t rative pmctices. 

'There is ono other iLcm Lb ltt. was considered from nil administr iltive 
poin t.. ond that WIlS, fo r insta nce, the assignment. of judge advocates 
to some of the particuhu'ly Jorge commands, F or insta nce, I think 
Ad miral Nimitz had four or five judge a<ivocaLes ItSsigned to h is s toff . 

FOI' the JudgC' Advocll.t(> G(>llcm l to be r(>qu ired to go to Ad miral 
Nimitz ellch time in conllectio n wi th the four th and the fift h and 
the sixth lind ('Qllsult.. with him ond then do the assigning was out. of 
the question, 

Un(\(,1" tilos{' (·in'um.s ta l1c{'s it. seemed to b(' involving such a Illrg(' 
omounl of time of both of those ofllccrs that. the Sfl me cITed would be 
Iwh i('v('d by this. Now thllt. is the notion bch ind it.. 

1 1r. ELSTON. W(., gave alot of though t. to th ot. last. yen!", Of courSe 
we w('re trying to g<'t. away fro m command inAucnC(l liS much as 
possible and snt isfy the tomplaints-and they W('I'(' c(,l,tflilily hell.vy­
about. too much to nUlln lld IIlflUellce. \Ye thought this was olle way 
wc could do it.. 

Now if th(.' ('Qmnulnd aut hority does the as.<;igning and th(' Judge 
A<h'ocatt' Gelle!"111 simply mbb(, ]" stamps l il (' assignment 1 do not. 
bt'li\'\'t' you fl.rt' going 10 11H'('t Iht! cl'iticism tlHd was offered before wo 
pllS.'led our billinst Yl'llr. 

" II'. LAltK I N. I do no t think th at. the comlllllnding officer is to do 
Ihe Ils.';igninj! as cOllt('mplillcd by th is but thil.l tLl{' Bureo.u of PC1'50nl\('1 
"Subject to th(' IIP PI"OVIII of the J udg(' Ad \'o(:l\le Gen('rlll hllndll'S tlHlt.. 
mlminis l rnliv(' os; pect of it, in the snme way as lhe PNsotlJlcl sel·\,itcs. 

It is 110t thiLt t il<' cO l1unnnc\C'I' nppoin t his own stfl(T judge o.dvoco.l(' 
and 111(' 11 g"t't til(' l'O IH'lItTcn(·t' as much o.s i ll(' Bur('itu of P(,J'sollllel wit h 
th(' co ncun'ell{'(' of the judge advocnte, Wou ld thll t be Ilw way it, 
works, Cn lUlli n? 

Cn ptnin WOO I)5. Ycs. 
:0. 11'. LAHK IN. Could you fi ll ill on Ihnt in o.ny Wfly? 
M r. SMART, 1 tlt in.k Colonel " luxe), has an inquiry. 
1 11". BnOOKS. CololI(,1. 
ColOl\el ~ I AX~Y. "II-. Chn.irmllll, t he Air Force did noL objcct to 

thc E lston bill at nil nnd we ant icipated not the s lightcst bi t of difFi­
tullv with allY of thos(' provisions. We did not, 1101' did the AJ'my, 
r('nd till' l~ lsLO n bill tIS requiring the J udge Advocate GenC1"1l1 to 
P(,l"sollolly I1ssign pMpie. 

Nor d id Wt· ('Qllsi(\('r it to IllCllll that the Judge Advocnte Ge n(,1"ll1 
would pel'sollllliy ha,,{' to talk with the COllUlHL1HLcr in the field, Tho 
.bill did not so req uire. We imcrpreted that to mellll t!lnt. the Judgo 
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Ad vocate General would assign Colonel &HlIl(I--So to such Ilnd such 
a co mmand by requesting the proper personnel officer to issue the 
order. 

He would not. do it personally and had no intention of doing it 
pCl'sonoJly . Nor did we consider thaI. General Hafmon, the Judge 
Advocntc General of tbu Air Corps, would have to call General 
Stratcmcyer personally nnd say " Will you accopt. so-and-so?" 

We oonstru(>d that to mean lLa!. such and such all ofii cer would be 
offered to General S tratcmcycl' as !'udge ad vocate. Back would come 
a let.ter ei ther signed by Genera Stralemcycr or by his adjutant 
saying that such and such nil officer is acceptable to his comma n<k, and 
then the order would be issued bv PersonneL But the Air l'orce 
did not oppose the Elstou bill as wi·it.tcn. 

~Ir. B ROOKS. You rend in there implied authol'ity to delegat.o1 
Col.oncl M A...XEY. As is t ru e in everyt hing except judicial functions, 

yes, SU·. 
l\1r. LAnI\lN. The language of thc E lston Act is not en t il'cl ~T cleur. 

1 think it is susceptible to Colonel Mnxoy's illtc l· Pl'lJb~t.ion, but tho 
languil.go wus: 

All members of the Judge Advocate General's Department will be MSigned lUI 
prescribed by the Judge Ad\'ocate General after appropriate consultation with 
commanders on whose stalls they may sen·e. 

I think it is probably susceptible to tht:' in ference o r tilt:' construction 
thllt the judge ndvocutC' personnUy consu lt with thC' commander 
personally in all ("ast:'s, nil tbC' time. We n1fty well havC' IT'isconstrued 
whnt you intended in the b~lston Act, but wo thought thnt this language 
did I\bout the same thing wilh gloeater ndministratiyu frcedom. 

~ Ir . BROOKS. Well , docs IIOt lhis give the absolute power of veto to 
th e Judge AdYoca tc Generu!'? 

1\11'. LARKIN. 1 would SILY so. 
1\1r. BnooKS. And under t ill1.\, interpretation, would he nOL havc a 

righL to delegate some of Ihnt authority. subject to his veto? 
!llr. LARKIN. 1 should say the Assislltnt Judge Advocnte General 0 1' 

others would perha.ps handle it for him, after the Bureau of Personnel 
has submitted to him the nlllltcs of those whom they contemplate 
Ilssignin$ IlS statT judg~ II.dvOCll tes. 

I\lr. ELSTON. Let me ask: Hltve tbe senT ices encoun tered any 
tremendous administ rative problem by rCllson of lhat provision that 
was in our bill last ycar? 

1\11'. LAnKl x. Now, their C'xperience dates from Februlll'Y, and 
under the construction if they IlI'C so construing' iL that. tbe judge 
advocnte docs not have to consult pCl'Sollully wlI h the commnnder 
nnyhow, why I do no t know. PCl'haps Lbcy Ilrc no t. 

1\11'. ELSTON. nut he in itiates the assigtunent.. Thero is the reeling 
t lmt he at leasL initiates the assignment. 

1\11'. LARKIN. Yes. 
~lr. ELSTON. Jt. is just that rar removed from command influence. 

1 do noL see where the greaL administrative problem would arise. 
~Ir. LAUKI N. Well, I am noL complet.cly ramiliar with the Navy 

organizational structure which inyolves the B UI'eau of Naynl Pcrsonnel. 
Cun you ndd anything, Captnin? 

Captain WOODS. QUI' thmking is that. the Judge Advocaw General 
docs not. want to have to go into the details or keeping an audit or 
amounts or moneys expended 01' making e3timato of appropriations or 
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otherwise keeping tril.ck of quarters lwailable and aU those things that 
go into the detailing of officers. 

His approvol here would give him the veto power. No man could 
be sent unless he concurred. 

~lr. LARKIN. In other words, he is rcally certifying by bis concur· 
renee that the man is aD appropriate one. 

Captain WOODS. Jf 1 Olay go off the record? 
Mr. BROOKS. AU right, off the record. 
(Discussion off tho record.) 
~lr. BROOKS. On the rccord. 
Now I would like to ask this question: How would you think this 

verbinge would sound: "The assignment for duty of all judr.0 ad,·o· 
cates of tho Anny and Air Forco snd law specialists of tho Navy and 
Const Guard shall be made by the Judge Advocate General's Depart.­
ment subject. to the approval of the Judge Advocate General?" 

Mr. SMART. Or you cou ld suy "sball be made upon the recom­
mendalion of the Judge Advocnto General." Then it. will initiate in 
the Judge AdvoCi~t.e's ofHcc and not in Personnel. 

Mr. ELSTON. That is right. 
l1r. BnooKs. "Shall be made upon the rocommendl1.tion." Would 

lllll.t, suit everybody? 
Mr. DEGRAF"J.;!'lHIl::D. That sui ts me. 
).h. LARKIN. ThilL is fine. 
Captain WOODS. That. is ull ri.. h t. 
Mr. BROOKS. If there is no objection, then, to that change, all 

right. 1\lr. Elston moves that. the change be made and it. is so ordered. 
What. about setlion 8? 
Mr. LAnKIN. That. is a restatement of the Elston Act. 
Mr. BROOKS. There is no dispute about that. 
~k LARKIN. No. 
)'lr. BROOKS. What. about (c)? 
~Ir. LARKIN. That. is borrowed or adopted from the sixth proviso 

of article of war 11. 11. is now in the Articles of War and is designed 
of course to insure impartial staff judge advocates. 

Mr. BROOKS. 1 do uot believe there is any dispute about. that.. 
If there is no objection, then the article-orticle 6- as am('nded 

will stand approved by the COllunitlee. 
Mr. SMA It1' (r('ading): 

AnT. 7. Apl)rehen~ion. 
(a) Apl)Tehen~iOIl is the taking into cllstod~' of S perflon. 
(b) Any person I\uthori~ed under regulations go\'erning the armed torces to 

apprehend perllon~ sllbjel't to this code may do so upon reasonable belief thaL an 
olTense has been committed and that the perllon apprehended commit.ted it. 

(c) All officf'n;, warrant officers, petty officers, and noncommissioned officers 
shall have authority to quell all quarrels, frays. and disorders among J)Crsons
subject to this code and to apprehend per.lons suhject to this code who take part 
in the same. 

References: A. W. 68; Naval Justice, cllapter 6. 
Commcntary: This article should be read in c')lljullction with 

articles 8- 14, which codify and cnact. present, practice as to appre­
hCllsion and restraint. of persons subject to the code. 

Subdivisions (a) and (b) are ncw and relate in particular to milit.ary 
police. Subdivision (c) is derived from A. W. 68. 

Mr. BROOKS. )'Ir. Larkin, would you want to give an explanation 
t.here? 



~, 

• 

902 


]o.lr. L ANKIN. This is new in (onnal, more than in nnything else, 
1\lr. Chairmnll. In our studv of the Articles of War ilnd the Articles 
(or the GovC'l'Olllent of the 1\RVY we (oUlld a ccrloin duality of meaning 
in the words ullrrl'st," "rcstrnint," "confinement," find words of that 
character, and we adopted this scheme to chlrify the dcfintitions of 
lhoS(' words nnd sta rted off with" apprclumsion" in article 7. 

The balnllcc of the whole subject is pre·prc-trial procedure, relilly, 
being the initintion of the casc from the apprehension standpoint. 

Articll' 7, then, is part of 11 whole revision, the rest of which is 
oontnincd in articles 9 nnd 10 and I think just clarifies it. It clarifies 
the wholf' notion of whn t is lurest, restraint, (.'Onfincmcnt, and so 
forth . 

Section (c) specifielllly is borrowcd from subdivision (c) of article of 
WIl]' 68. But. it. is just a general simplificn.tion. 

\Ir. BltOOKS, It is a rehash of thn.t article? 
~II'. L AnKIN. TllM is right.. 
~II·. BltoOKS. Is thcm finy further discussion on this? 
111'. EI.S'l'ON. T think til(' section is satisfllctol'Y, f\ I r. Chairman. Of 

course it is aliWc more libcrnl thlln pertains in civil life. You cRnnot 
arrest on r(,flsonablc belief, except as to felonies. An officer cmlnot 
go out. (lnd al'l'('st on a reasonable belief that a misdemeanor has becn 
committed. He must s('c it committed, 

11r, L ARKIN. That is right. 
Mr. ELSTON. H e may !1I'I'est on a warrant if he hns a. warrant, but 

without a. warrant. he cannot arrcst except ill a felony case wll('l'(' if it 
is on a reasonnble beli('( the belief is that the offense has just been 
committeel find not {"OlIuniUcd Inst week or some othcr time, 

:\Ir, L AnKIN. That is corrcct, fl.lr, Elston. 
}'Ir. ELSTON. To that cxtent we go beyond th e authority of 1l1']'osting 

officcrs in eiyil caSt's. But we enn appreciate the fact thnt. in th(' 
military th('y dn not hnvc the same opportunity for obtaining warrants 
and thc lih I g thev do in civil courts. 

:\Ir. LARKI:\", I tilink that is just the point. 
Mr. EI,S1'ON. J do not sce nny particular objection. 
1[r. BnooKs, And the emergencies, too, are greater. 
M ... LARKIN, That. is l'ight, 
111,. BnooKs. So if there is no objection we will nl'(l]'OVC al'ticle 7 

and pass on to fu'licle 8. 
M ... SMAlrI', Arc YOllrcndy to proceed with 8? 
1fl·. BROOKS. Y es, "ApJ'eh(,llsion of descl·ters. " 
MI'. S~I;\nT. I thought Cololll!l Dinsmore had a question on 7. 
j\lr. BROOKS. Colonl'\, do you have a question on 7'/ 
Colonel D INSMo l{E, Well , it has been pointed out to me 01' at Icast 

this suggestion has bcen made that subsection (c) limits the !tlIthoJ'ity 
of offi ccrs, wnrrilnt officers, find noncommissioned officers to appl'cll('nd 
persons who Iflko PIU't in qunlTels, fl'll.Ys, find disorders. It eliminates 
the power to o..del' officers (lnel others into arrest. 

Now I am frank to say tha.t I have not. thoroughly digest.ed that_ 
I sug-gest you pass thn t. 

1\lr. SMART. We will go ahead with 8, :VIr. Chairman, 
1\lr. BROOKS. All right. 
1\Ir. SMART (rending): 
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AliT, 8. AppTl'hen.s.ion of dcserl("nt. 
It IIbali be lawful for any civil officer having authority to apprehend offcndCr& 

under the law8 of the United States or of IlIlY State, District, Territory, or POS'ICII­
,;ioll of the l"nited States l<umms.rily to apprehend a desener from the Brmed forces 
of the Glliled St3lCII Bnd deliver him into the cUHody of the armed forces of the 
United Statu.~. 

Hcfenmces: A. \\', 106; 35 Stat. 622 (1909),34 U. S. C., section 1011 
(1946) (arrest of d('scrtcrs). 

Commentary: Th is flrticle incorporates references with minor 
chnugcs of la nguage, 

There was 00(' suggest.ion made by Mr. Fanner of the " -ar V{'tcrans 
Btu· Association, that we include in th is particulllr s('ction 11. w. o. I. 
cases. I do not sc{' tJle validity of tbat, .Mr. ChniJ'mun, inRsmuch as 
if It m nn is fl. W, o. I. for OilY length of timc he gocs from it, w, 0, I. to 
dC'SCI'l ion nnd im nwdilltcly bccomcs subject to this Ilrtide. 

,,'c ore not goillg to worry a bout him as long as he is pUI'(·jy in 
fl, w, 0, I. Stllt.US, J think t.he section is all righ t. 

M r , L AnKIN, Otb('1'wiSC', it is just. a rci ncorpom tion of tbt) p resent. 
a rti cle of wa r 106, with It few gl'llmmaticll i chllngcs . 

.M!'. B nOOKS. 1 th ink we und Cl'stnnd it. pretty well. 
Then, MI', Sm ll l't, if you will read 9, 
MI'. SMART (rending): 

AliT. 9. Imposition of restmint, 
(a) Arrest ill the restraint of a BpeTilOll by an order directing him to remain 

within ceflairllll~cificd limits not imposed 8B a punishment for an olfensc, Con­
fiuement is the physical restraint of a person, 

(b) An ellli~ted l>Cl'SOlI may be ordered into arl'Cl't or confinement by any officer 
by an order delivered in person or through other peTSon~ subject to this Code. 
A commanding officl'r may authorize warrant officers, ptltt)" OllicelS, or noncom­
mi",~ioned officeriJ to order enli~ted persons of his command or subject to his 
authorit,v into arrest or confinl'lllellt. 

(e) An officer, a warrant oftieer, or a civilian subject to this Code may be ordl'red 
into arrest or confinement only by a commanding officer to whol:'e aUlhorit~· he is 
subject, by an order delh'crl'd in pef';on or by another officer. The authority to 
order such persons into arrest or confinement. may not be delegated. 

(d) No person Bhall be ordl'rcd into &l'rest or confinement except (or I)robsble 
cause, 

(e) Nothing in this Article shall be construed to limit the authority or personil 
authorized to allprehend offenders to secure the custody of 8n alleged offender 
until proper 3Ut lorit~, ma~' bI' notified. 

R('f('n;>n('C's: AG.N, ul'ticlC's 43, 44; :\1. C, )'L, plIl'flgl'flphs 10, 20; 
Nuvui.J\lSl i<:(', <:hnpt l't' 7. . 

Co mmentul'Y: Suhd iviflion (a) c1uifies tiH' meaning of t('l'm<; used 
by lht' ill'nlf'd forC'l's, rn presl'nt.. Army Pl'ftctit'(' "arresL" r('fer!> both 
to npPI'('h(,llsion unci to 11, tvpe of restraint, I n Navy pl"lldice <ldos(' 
I\,I"I'l'st" would fn ll with in Ihl' dcfi nitio n of ool.lfill('lll(' lI l. 

Su hd ivi."ions (h), Cf' ), fl nd Cd) ill('orpornh' PI'('S('n l Army and Navy 
pmcti('(', Sce flrticl(' 97 for ofTf'ns(' of u lll !\.wi'ul det('ntion. 

Subdivision (e) is indudcd to pro\'ide fo r custody of pcrsons III>PI'C­
iH'nded until proJlf'1' authority is no t ified. 

;" 11'. BnooKs, Is th erc IIny d isClission on Ilrtici (' 9? 
Som e suggf'stion was mnde during thc COUI'S(' of this gco('l'Il.1 dis­

cussion in ref('I'cn('e to trnllsposing lhe word "only" us J rceall. In­
stead or reading as it docs, under section (c), it will rcad "on oUlceT, 
worm nt offil'('r, or a civilii\1l subject to t his codc may be ordered into 
arrcst or confinement by Ii commflnding offirer to whose fluthority he 
is subject oniy"-trnllsposing t.hat word "only" t.o thc cha llged position 
in the Sf'ntence, 
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Mr. SMART. I think that was the suggestion of Colonel Oliver of 
the Reserve Officers Association, if I om not mistaken. It is purely 
0. choi ce of words as to which is the better. FrankJy, T do not think 
there is mu("h to be gained onc way or the other, ~rr. Brooks. 

Colonel DINSMORE. The question has been raised as to whether or 
not this covers orAl orders only and excludes wTitten orders. It says 
"orders deiiverrd in person or by another officer." 

Mr. S~,fAnT. That could easily be corrected by inserLing arler the 
worel unreiN" on page 25 "ora l or written." 

~Ir. BROOKS. What subsection is that? 
Mr. S~IA){T. Thot is nt the bottom of page 10, subsection (' ), on 

line 2::1, 
1\1r. BROOKS. Yes. 
Mr. SMAR1'. There is sonl(' ambiguiLy as to wll1tt kind of orcler is 

intended; is it oral or wTit.te.n, ftnd I ~uggestcd an amendment. after 
th e word "ordel'" to insert "omlor \witlen." 

Mr. BnOOKS. Tn t h a sentence which begins: "The authority to 
ordrr. " 

l\h. SMART. Yes; Uby nn order delivered in person by nnothet' 
officer." That is on line 25. 

Mr. DEGRHn:NH U : D. On the bottom of page 10, Mr. Brooks. 
Mr. BnooKs. 1 am usi n~ the annotated copy. All right. 
YOll hconl that sug~estJO n . I will put it in t he form of a motion . 

Is tilC'r(' any furthcr discussion on it? Anyobjection? If not, thell 
we will adol)t that amendment. 

I would ike to ask this question of ~rr. Larkin on this: UI\dcl' 
subsedion (d) "no p('t"SQn shall be ordered into arrest. or ('onfiJwlllent 
exccpt. for probable eause"- docs that clash with the pre('('ding srction 
which we han' just read whirh permits arrest on reasonable Jxolief? 

!\fr. LARKIN. No, be('aliSle J think the other one has to do with the 
initial appN'hension and this olle has to do with tbe more formal 
proce<iur('s that. fl.l·r taken aflcr thr apprehension, when n man is put 
II1tO a. formal statl' of arrest, which may mean he is restricted to an 
a.rea or 8 place or he is spccifically put in confi nement. 

Mr. BllOOKS. This will meet to some extent the suggestion made 
by :\fr. Elston there, that we are mther liberal in permitting the 
arrest upon rrasonable belirf, but fL screening:-out pl'ocess will occur 
here in l"('fercllc(' to a more permanent status. 

~Ir. L A IlKI N. r think in tbis one, ~rr. Chairman, we come, as to 
this noti on of probable cause, closer to the civilian idea of the ci rcum· 
s tnnces under which n. man should be either I'cstricted or incnrcern.t.ed. 

Mr. BIIOOK". Any further questions on that? Any fUl,ther discus. 
sioll on lhis urtide? If not, we can adopt this. 

And then r will ent.ertain on behalf of the committee n molion to 
adjourn. 

~ rr . ELSTON. orr the record. 
(Discussion orr the record .) 
i\f r. BuooKs. " rit.hout objection, th e commit.t.ee is now adjournl'd 

until 	Monday morning at 10 o'clock. 
C\Vhereupon, at 4:30 p. m. , the subcommittee adjourned to re(,'Qn· 

vene on Monday, :\[arch 21, 1949, a.t 10 fl. m.) 
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lIOUSE OF REPRESENTATIVES, 
COMMI'I"l'EE ON ARMED S~;RV[CE8, 

SUBCOMMITTEE No. I, 
Washington, D. C. 

The subtO lllmitLcc met at, 10 l~. Ill. , HOIl, Overton Brooks (chniI'ITIEUI ) 
presiding. 

:1\fl.. BnooKs. The committee will plcase come to orriN. 
Friday, gent,lemen, when we ndjoUl'ncd as 1 n~cnll we hnd fi ni~hcd 

article 9. 
Mr. SMA itT. ltight.. 
i\1r. BnooKs. And we were pl'opal'cd to start on article 10. ThA.l 

is r ight. is it not.? 
Mr. SMAltT. That. is con'ccl, Mr. Chait'man. 
Mr. BnooK8. All right, si r, ir you will give us Ii start. by I'cnding 

arlielc 10, we will be grateful to you. 
::\{I'. SMAUT (reading): 

ART. 10. Hcstraint. of persons charged with OtrCIl5e!l. 
Any person subject to this Code charged with all offense under thiil Code 

shall be ordered into arr~t. or confinement, as circumstances may rcquire; but 
when charged only with an offense normally tried by a .!!ummflr\" courtnlartial, 
such pel'8On shall not ordinarily be placed in confinement. ""hen any pet80n 
subject to this Code is placed in arrest or confinement prior to trial, immediate 
ster~ !ohaU 1)(' taken to inform him of the specific wrong of which he is accused 
and to try him or to di~mi88 the charges and release him. 

RC'fC'rellcC's: A. W. 69, 70; A. O. 1\. article 43. 44; Naval JuslicC', 
pag£'s 7778. 

Commentary: This article is derived from A. W. 69 Ilnd 70 , and 
conforms Lo present. na"ai practice. The pl'ovision as to notification 
of t.he IlCCUSl'<] is new. 

:\11'. BROOKS. Is t here any comment on that article? 
MI'. ANOEHSON. W'ell, ).[r. Chairman, is this the article in tho bill 

that has to do wiLh the length of time that jl man will bo p lncNI in 
confinement and held therc pending his trial? 

).(r. LAIUCIN. Jt is 0111.' of the nrticlt"s, ).[r. Andcrson, that touches on 
that point. The last sentence in it is pCl'tinent -
Whcn any person subject to thill Code is placed in srrest or in confinemen~ prior 
to t.rial, immediate steps shall be taken to inform him of thespeeifie wrong of which 
he is accused alld to try him or to dismiss the charges and release him. 

That is n. direction to tho Iluthorities in charge to go forwlll'(l. It. 
says "immediate steps." 

).{r. ANnERSON. What docs that mean? 
l\lr. LARKI N. Well, that means that the charges against the accused 

must be considered and the nuthorities who have thc responsibility to 
(905) 
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consider them must decide whether or not the v art' going to order a. 
pretrial investigation Ilnd process the case and whether the pretrial 
ilH'('stigalion shows that. tho crime has probably been co mmi tted and 
he is t he mall and to go ahead and t.ry him . 

M." ANDERSON. Woll, is there nllythin~ elso in the code that sels 
Ilny sort of a timo limit on the length of tune that It man CRn be held 
iu tJlO brig pend ing his trial? 

l\lr. LARKIN. There is no provision as to hours or days. Thero 
a rc severa l other provisions which direct speedy trials. However, 
tJICl'O is one article that provides in peacetime that you cannot try II. 

man withou t h.is consen t. in less than 5 days after you IlIlve served him 
with the charge in n genct'al court aud 3 in a special 

The idea was to provide that there be a speedy trial_but. not. one 
that. is so speedy that. the man cannot prepare his own defense. 

~Ir. ANDERSON. WeU, I think of t.he cases that occurred- I think 
numerous times during the war and probably in nil branches of the 
service, although I WIlS mOI·o familiar with t.he Nfl.\·y side of it where 
a fellow was pu t ill tho clink and h old there fol' weoks, somet.imes 
months, before he was brought to triaL 

I am just wonderi ng if we cannot do something in this code to 
insure the fact that !Jle Illan is given a trial within n. certnin length 
of time or as I understand the California law r('ads it is that if he is 
not brough t to trial within 30 days Lbe charges are dismissed ilnd he 
is released, because a man can be held for many weeks oven under the 
terms of this code and in spi te of the fact that it says " immedia te" 
if !JIll exigencies of the occasion are iliat he is a long wa.y from the 
mai nland or that he is confined aboard ship, it docs not. work out. 

I nm just. wondering whilL is bei llg done La be sure thaL he is brought 
to tl·i al within a certam length of time so he is not held in confinement 
for too long a timo p!'iOI' to tJlO cOllfinemcnt.. 

Mr: DEGRAFFI:JNRIIW. One thing we have to consider is iliis) 
though. You take the case where a prosecuting witness might be 
seriously injured in SOllle kind of a fray. The nHtn ellal'god with 
assaulting him moy br held and this man assaulted is in the hospital 
and they could not. usc him as a witness until he got well to come to 
court. unless !.hey got his deposition which is not quite as satisfactory 
as baving It man on tho witness stand whe.re you cnn hear his lcsti­
money and see his demefinor fi nd give the defense counsel all oppor­
tuniLy for cross-examination. 

And if we fix a defi ni te timo limit there, why it might be that a 
cIlSe would have to go ouL befol'e this pl"Osecuting wiLness was able to 
come to cow·t, And where we use this word "immediate" here, flIRt 
is like using " forLhwilh," which JU eans to go alll;'ao. 1 believe that is 
just about. as close us we can get to it. 

If we ftx a definite Lime there, this prosecuting witness might. not be 
able to get there. 

l'rr. ANDERSON . .<.\ s I say, not being a lawyer I am not. familiar 
with what these terms will Indi('ate--

Mr. DEGRAFFENRIED. 'l'hat is just. a suggestion. I consider the 
way you feel about it, nnd I Ceel the same way. I think the defendant 
is entitled to a speedy ond prompt trial. 

~lr. LARK IN. T hat is just Ollr idea, Mr. deGraffenriod. To set a 
standard for a number of cases is very difficult. And in addition to 
that there are perfectly reasonable exigencies thaL arise in individual 
cases which just do not fit under IL set time limit. 
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Now, to nail t.hat. idea. of a. speedy trial down and to tlssusre 
thaI. it is complied with we have added article 98, which I dmw your 
ail(lntion to at tllis time Rnd which makes it an offense to engage in 
any unnecessary delay. 

:\fr. Bnoohs. Which is that? 
)[r. LARKJN. Article 98. 
).fr. ANDERSON. Page 73. 
Mr. LAnKIN. It. says: 
A"YJ>crson 8ubject. to this Code who ( I) is responsible for IInneeCil-'18ry delay 

in the iSp08ition of any ease of a PCnlOIl accused of an offense under this Code 
shall be punished as the court-s martial may direct. 

So in addition to providing that. there be an inuncciiate ]woccssing 
of lh(' c:hargC3, if anybody unncf'('ssarily delays doing it, he himself 
becomes lill.ble Lo a n offcoso, you see. 

).1r. Ar.;'O~:RSON. I sec. And that. is new? 
Mr. LARKIN. T hat is new. That is a brand new offense. We put 

it. in with your idea in mind, Mr. Andm·son. 
Mi. SMAR'r. M.'. Chnil'llu\.Il. 
~1r. BnooKs. Mr. Smart.. 
).[r. SMART. I might enlighten Mr. Anderson a lit..tle biL further on 

t.hat. As ao or linttry rule nil the court·marLinl cllSes of whicb I 
have any knowled~e arc such that when the charges and specifications 
aro referred for trial or oven back during the pretrial investigation, 
tbere is a time sheet which goes along with those charges and 
'Specifications. 

They set out. for each process that is to be accomplished in .IL 

reasonable period of time, be it 1 daf, 2 da.ys, 3 day>, or whatever it is. 
A.nd for each officer who must complete that process, if he fnils to com· 
plete it within that period of time he mu.;;t reply by endorsement or 
make a. statement lhereoll as to why he failed. He must show the 
reason for that. 

I might further say that the impeLu3 as of today is to try th~e men 
!IS speedily as possible and sluJ be consistent wiih good procedure and 
lustlce. 

Now, today, in tbe Second Army Area and perhap'i others, they have 
a lot or these old wartime desertion cases. The FBI is apprehending 
these people find placing them in confinement and then it. becomes a 
chase to filld the records, which may be in St. Louis, or Clevelfind, 
Ohio, {or Navy records, 01' olher places. 

]n the Second Army Area they have isslled u directive that it 
mlln will 1101. be held in ('ollfinement more than 45 dfiYs. If lhe 
Govemmellt fail s LO produce thosc records within that 4S·day period 
he will be re leased from ('onfin('rnellt. 

~Ir. 'A NDEIISON. Is that ('on fined to the Second Army Area? 
Mr. SMART. I think it, is being done elsewhere, because these 

desertion cases nrc scattered all over the United States. For installce, 
in Lhe SI.. Louis area. 1 think there firc perhaps about 2,000 wllrtime 
desertion cases still within the urea of St. Louis. 

They are apPl'Chending them as fast, as they can and trying them 
as fast as they can. But this p.·occss of getting old records is a long 
and difficult thing. But I 0.1ll salisfied that they am using every 
reasonable effort to bring these people to trio.l as speed ily as they cnn. 

1[r. A NDERSON. Off the record,~ lr. Chairman. 
(Statement 01T the record .) 
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~Ir. LAnKIN. I also draw your attention LO article 33, which 
attempts to make 8. flexible time limit, where we set. an 8-day lime 
period is provided, wherein the ft..nicle requires Ule commanding 
officer in genera l court-martia l cases to forward the cLuugcs he has 
received 8l;ainst. Ii miln to the nc.."{t higber echelon. 

We put Ul there "if practicable" to take care of the exigencies which 
may not make it practicable, but. if he does not. do it, as you sec he 
must. report. tbe reasons why he docs not. 

So I think the combination of 33 and 98 is pretty good assm'snce 
that the Cilses wilJ be speedily processed. And as 1 SRld be(orc

l 
there 

is grell,t, desirabilit.y in that.. But you bave to be careful III not. 
going too far and process the cases so speedily that the accused docs 
not have R chance to prepnre his defense. I think it is a pretty good 
balance, the way it is provided. 

Mr, BnooKs. Let. me ask you this, Mr. Lnrkin. This uses the 
phrasc thero uimmediate steps shall be taken to infoJ'm him of tho 
specific wrOllg of which he is accused." Would it. improve it to chnnge 
that by snylng " be sholl immediolely be informed of Lhe specific 
Ofl'N1SO fOI' which he is clunged and steps shall immediately bo takeu 
to bring him to triol?" 

r-.lr. LARKIN. 1 tldnk you (lJ'e weakening it a. litt.le bit that wny, 
1-.11'. Choirmnn, by leaving out the immediacy of taking steps both to 
in fol'm tlnd to try or dismiss. 

~Ir. BnooKs. Wby tnke steps? Why not immediately inform 
him of tho charge and strike out "steps?" Why wou ld it not be 
better to say "immediately he shall be informed of the charge?" 

~Ir. LARKIN. Well, the sentence was grlUTIatically constructed so 
that Ilinforming him and trying him 01' dismissing him," both modify 
"immediate steps." 

~Ir. SMAR1. 1 think there is another point, )11'. Chairman, and 
that is at the time he is placed in l.'Oltfinement there may not be any 
charges aud f p('('ifirations. The collvening authority who will subse­
quently prelel' charges and specificatious may llOt even know lbe 
feUow is III confinement yet. 

)11'. BIlOOKS. How, theil, do you I·Cftd the first part of Ulat, that 
says uany person subject to this code char:ged with an offense under 
this code"? Does not that menn thtl-t he has been ehnrged? 

),11'. RlIlAH'r. I t may be 1111 informal proposition up until then. It 
never bccolllC's forma l on charges and specifications until it l>eLs to 
the convening authority or a subordinate officer who is aut horized to 
prepare charges and specifications. He may not even know thnt the 
man is in confi nement . 

.l\J1'. llIWOKS. Then your interpretation of the word thero in the 
first lino of that section "charged" is that it does not really mean 
formnl charges. 

Mr. LABKIN. 'f hat is right. 
1\ 11'. BnooKs. Jt mCllns suspected-­
MI'. SMAIn. That is what I would say. 
l\ f l'. BnOOKS. or nn off('llS(' ri\,ther than charged with Ill' offense. 
MI'. L.O\RKIN. WeU, the information is laid before aome officcr who 

within a day or two must draw the formal charge. 
1\11'. lltn:IlS. He then begillS his pretrial investigation? 
Mr. LAIlKIN. Thereafter the pretria.l ul'icstigatioll begins, if it ap­

pears to be a genernl court-ma.rtin l case. 
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Mr. SMART. He may be charged. or course, ir he committed an 
offense which someone had seen and reported and tho fellow is a 
fugitive temporarily, the chnrges and specification!> may be prepared. 
But on the other hand they may not. be prepared. 

Mr. BROOKS. 'I'his nrticle relates to tho second stop, that is not t.he 
al're~t initially but the an'cst IUld confinement 

Mr. L AnKIN. T hnt is right. 
Mr. BnooKs. FoJlowing lhrough the thought, there has been Do 

screening out process Ilirco.dy. 
1111'. LARKI N. Thilt i~ right. 
Mr. BROOKS. That i~ he bas been arrested, they screened him out 

aod now they put him over for arrest and confinement. 
~ lr. LARKIN. That is right.. 
~ I r. BnooKs. So it is Ilot tho initial arrest at nil. 
)'[1'. LARKIN. I t is {lot the initial apprehension. 
Mr. BROOKS. It. is not the initial apprehension . 
.Mr. LARK IN, But thc.re!dtcr us soon us ho is-­
M I'. BROOKS. It is El. scrc.ening--out proce'OS whith Sil.yS that t hem is 

enough aguinst. you In chu"A:o yOIl wit.h <:ome offense. 
M r. L AHKIN, That is I"ight, and hold you until thcy quickly process 

the charge and fonualizc. it. in chn.rges and spccifications. 
~Ir. RIVERS. Under th is bill herc, Mr. Larkin, when tho original 

charges hase been instit.uted , before the pretrial invu.,tigation, at 
what point can those charges be dismissed or thrown out as being 
with no foundation, under your biU? 

~II". L .-I.RK IN . W('JI, thoy can be thrown out. ufter tho preLI'illl in · 
vcstigation. If the ul\'l'stigating officer decidc'S that th('l'o is not 
sufficil'nt evidence to i.ndicato a crime or that th is man did it, he docs 
not d ismiss the dHt l"gcs but he can recommend to the staff legu l officer 
(t.nd til(' tOIl\'cning officer and they can be thrown out at that point. 
~ I r. RIVERS. Now, if w(' have a sepurn.te JAG set·up, like we did 

in the Elston bi ll , aft!,r the commnJld institutes tho procecdillJ:,'S 01" 
institutes the nn'cst Ilnd before the investigation begins, when does 
h is responsibility end 01' when does h is jurisdiction end Il.'> fnr U'i the 
('hnin of command is concerned? The minute it. is put formally in 
the IUUlds nf the JMi's OffiCI'"! 

~ I I". L>\RKIN. Well, it just does not work quite t1mt way, J do not 
believe. He is apprcll('ndcd and if the charges appear sufticient to 
-warrant holding h im while till''y are further processed , he is l'onfined. 

~I r. R1VER~. b:ight (h~ys under your-­
1\11'. LARK I N. Tho forlllniehargcs are drawn and within 8 da.ys th e,Y 

must be, if it is a general COlln..nlllrtial case, l l"unsferl"(>d to tbe gelll'rld 
cOll l·t.!Ofutial lluthnrity. 

MI". llIVERS. T hat is the JAG's Office? 
1\ l r. LARKIN. No. Thill. is the commllnding offil"t'I", who lin." thi~ 

cOJH'('ning auth,nity. 
1\lr. H IVt::R:-I . Assume, now, WI" ha\'e an indcpendent JAG's Office. 
),11". L ."{K I N. All "igbt, if we htwe an independent. JAG the staff 

judge advocate of the commanding officer mayor mlly not be a JAG 
-officer. 

1\ l r. Rn'ERs. That i3 right. 
1 11". LARKIN. T llf're is no I'cquiremellt, even in thl' Elston bill, that 

~le <;pecificnlly be a ('orps oftlf'er. 
M I". Rl vlms. Y<'S. 
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r..rr. LARKIN . He probably will he. The Judge Advocate General 
is to select the people who nre to be staff judge advocates under 
thnt nct. 

1\lr. RIVEns. Thnl is right.. And he also-­
1\11'. LAIiKIN, But he may not nct'essarily select I\. corp.. officer. He 

may not bave enough of Ulcm. But in any event, whether be is a 
('orps ofileer M not, tho.t stafT judge advocate does get the remits or 
tbe pretrinl il \"('stigation filld consults with the commanding ofliccr. 

1\11'. nl\' ~_ II S. Or his representative, "ho might be a. law omcer, 
,'cpresenting the l'ommollding officer? 

~II'. LAI1KII\. "'ell. that. is the staff judge udvQcat(', 
1\lr. Rlvus. ]J{' will have n legal officer who goes to the JAG and 

SIl.yS, "Now listen, this boy hilS dOlle this, that, and the ot.her, wc want. 
you to invcstig;nte it. ",(> inv('stiga,ted Lrus. Here nre OUI' pllpers." 
Now thn t legal Offi(Ol'r r('pl'(>senting the JAG can throw it out? 

i\lr. LARKIN. No. 
1\11'. HI\'~;ns. As lliwing no bnsis. H e says, "I nm just, not going

to prosecuto himo" 
,\11". LAnKIN. No, sir; he cannot. throw it out. Tht' commandi ng 

offic('r cn n th row it ou t. 
Colonel Dl ssMolle. ~rtly I Sil.y something? 
MI'. 1.. ,\ II 1\1 l'I. Yes, go alieod. 
Colonel DI NSMORE. ~lr. Rinrs, t.he charges 0'· Lho intellded churges 

may he dropped at any time b.v nlly officer who hns power to !let. 
For exnmpll', lhl' mllll 1\110 ordel"ed th(' cOllfin('m('nl mny dUUlg(' his. 
mind nnd sny " I do not, think there is enough" and drop him right
there nnd you never havc an investigation. 

~Ir. Hl\t ~:RSo Tlmt is righL. 
ColonC'i DINs~lon~:. The man's orgilllizalion commander Illay drop

thc charges . 
.:\11'. Hlv Ens. I know that. 
Colonel DINsMoReo Alld t.hat. same processing all th" way up. r 

rf'memlX'loon(' time 1 wcnt t.o the guardhouse (010 somc other reason 
and found a cOI'I)o l"nl in confinement. I had him out and the chnloges 
dismisSt.'d inside of nn hour, and there had nevcr been OilY investiga­
tion. 

1\11", RIVERS. '\"ell , now, my point is this:, J cnn nppl"<'cintc the 
original officer mnking the charge can withd raw his charg<'s, But 
11011' say the J,\G's Office or Lhe OffiCl' independent of the command 
snys Hi lIa,'(' in"{ostignted this thing from the l('gnl stnndpoint.1 you 
can no\, mnintain charges bf'fol"c the gencrul court-mnrt.iat and we just 
nrc not going to Pl'os('cut.e him. " 

Now whcre docs it stand? 
Colonel DINSMOR ~:. If you Il'rite that int.o the bill, why thnt would 

be so, But. 1hnl is not tnlC \lndel' the Elston bitl. 
.:\ 1ro RIVEHS. That. is not true under the Elston bill. 
Colonel DINSMOHE. Yes, sir. 
.:'Iilo, RIV EUS, Say we made thilt so it would have to be appl'ovcd­

by how high up on t.he JAG list? 
~11'0 LA RKIN. It. d ('pellds on wha.t you write in. 
1\lr. RIVE:RS. Because there 8J'e some cases where a JAG oflicer 

knowing the Ia."r- and certainly under the bill we proposf' to make 
him su fFi ciently conversant. with the bill on the bnsis of his pre­
requisite t.raining-­
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Mr. SMAn'I'. ),1 ... Hivers, mny I add right t.here, let. us assume that. 
the sLnfr judge advocaw to the convening authority nckiscd t.he 
convening authorit.y that there was no case made out as the result. of 
pretrial investigation. 

~Ir. R'VEns. That. is right. 
1\1 ... SMART. And l llllt the convening authority wenl ahead and 

convened the court in spite of that fact.. it is my illterprctl1tion of 
this bill that oftcr the caso has been tried and the Cllse then comes 
back to the office of the convening authority first the staff judgr adYo­
cate must conduct. II- legal review of it. 

Ill' has it second whack. And I soy nt hnt point. if he holds the 
record insufllcienl l do not think th(' commanding offiC('r Ciln slistai n 
the coso,, 1 thillk there hI.' is locked. Jf not the first time, he is the 
second tun('. 

;\11', n"'E HS. Now there is wherc we ought to anticipate that Lrouble 
right off the bllt., be('ausc yOll nre bound to !'till into it. 

~Ir. SMA 11'1'. Thnt. is true. 
~I'II'. LAItKIN. That is in flrLi('le 34. The whole subject is trCflt.cd 

thN·C. 
;\11'. BnooKS. Is there an~y further dis('ussion on flrticle 10? 
~Ir. AND t;USON. Just. one more thing, 11'fr. Chllirll1llll. 
~Ir. BnOOK!,;. Yes. 
:-'11'. ANIH~RsON. 18 it. tlw policy of lhe Navy Department lhllt a. 

man's service record has La be complete before he Cfln be brought to 
trill!? 

Captnin Wooos. ]n general court-marLial cases they send for lbe 
SCl'vie(' record from Bureau of Personnel and it bas to be before Lho 
court before they call award sentence. 

:-''ir. ANDERSON. 1 might point up my question by reading, if 1 may 
:\11'. Chairman, n pllI'agl'uph here from a Jet.ter addressed to [11(' on tlii; 
suhject of military justice by II lawyer friend of mine in California 
who served on Admina! Halsey's legal staff during tbe war nnd had an 
opportunit.y to s('e many of the thinb"B that you nrc seeking to correct. 
in this code. 

H e says-
From an adll\il1i~trativc an/tlc thc :\"a\'\' seems to have the idca. that they cannot. 

t.ry a man for an offelll;e until thcy have llis sen-icc record compl ... tc. f havc seen 
cru;cs wherc tll(>l1 "'erc IIrre;;ted for beill$( a. w. o. I. or being dcsertcl'l:l whcre they 
have been confined to bril{li for I>criods of time up to 90 da.ys while the authoritics 
werc t.rying to ~et. their service records complete. J have seen men whose sen'ieo 
records have been 10ijt ill Action by a ~hip p:oing down, held in brig!! for 6 and 8 
weeks aWRiting a trial on peLLy 0ITcll8es unt.il their scrvice nx:ords could be com· 
 

plCtCd. 


That. is the mason thot. 1. asked that question. ]s that COI'I·('et? 

Captnin WOODS. I think Lhat is correcl, ~ Ir . Anderson; yes. 
1\ 1r. ANOgnSON. III Olher words, then, even with the code writlcn 

as it. is, there is a ellflllcc that a man's trill I might. be delayed for 
montlas. 

I\lr. S"'IAI~T. On t il(' ol h(>I' hand , ~"r. Anderson , one of til(' pal'ticuhll' 
reasons to hav(' thai S('I'v ice re('ord is to find oul thlll the ReCHSi'(\ is 
actually in the scrvi<-e. titmnge as it may seem, IlS of todny you have 
Itllcg<,d des('rtel's coming all Army posts- I do not know about thl' 
1\ll,\ry--saying "I am a desNtC'l' from such nnd such on outfit." AI'rl 
they arc finding out. that some lire not. desf'rtel'S al nil 
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Ti,10Y nc.vcr deserted from any service. Now until you get. that 
mall s servICe record which tells you the chronological history of his 
service you arc not positive that he is a deserter. 

Mr. DF.GRAFFENRfED. There are 8. great mnny peol>\e that hnve 
como in and confCSSc<1 to offenses where it. was later ascertained that 
they were not. guilt.y. 

Mr. ANDERSON. They just. wa.nted to get 8. night.'s sleep fl.nd 0. bowl 
of beaDS. 

Mr. SMAUT. ~rr. Chairman, as to that word "wrong" in line 17 
have you a ny fecling that tJHl.t should be changed to "ofrense"? 

Mr. LARKJN. Colonel Oliver, I recall, made that recommendation. 
We considered it when we wcre drafting this article and used "wrOng" 
rather tha.n "offC'llse" for this reason, tJUl.t we retain a gel1crt\i article 
as there is a gcnernlarticle in the Articles of War and Articles for t.he 
Govcmment. of the Navy now: article of war 96. To accuse a man 
of violating article 96 docs not. necessarily tell him very much because 
it is nn nrticle which makes conduct. to the prejudice of good ord er 
and discipline nnd things of that. char8.ct(ll· an offense. 

Mr. UUOOKS. It is a catch-nil, is it. not.? 
Mr. LAnKIN. That. is right. 
So while the other punitive a rticles set. out. specific offenses of 

robbery, burglary, and so forth, tlmt. one docs not.. Of course, when 
the man is servcd with formal charge;; and specificat.ions he is \'old 
what. act. he is alleged to have committed. Bu\, to be nble to in form 
him immcdilltely, why we used the word "wrong" rather than 
"offense," having the general article in mind. 

Mr. BnooKS. Of course, if he has not. been formally chnrged, the 
word "wrong" might. be properly used. If he is specifically charged­
and we have discussed the article and held that this docs not. require 
a specific charge at this point-then the word need not. nec(lS;;fl.rily 
be "offense." 

Mr. LAUKIX. That. is right. 
Mr. BUOOKS. It. seems to me. 
M.r. SMAnT. I think it. is O. K. the way it. is. 
1\ h'. ELSTON. What. is the matter with the word "nct."- Hof t.he 

specific act. or which be is fl.CClIsed"? 
Mr. S~1AnT. It. would be the same thing, ~!r. Elston, if he were 

charged under the general article. 
Mr. LAnKIN. That is right. 
Mr. SMArtT. Because all you can tell him is i1 shot.gu n statement. 

tha.t he is charged wiLll conduct to t.he prejudice of good order. That. 
cert.ainly is not. telling him mu ch , until you invest.igat.e it. furt.her and 
find out the specific offense. 

Mr. RIvEns. It. cou ld be a genoml or a summary. 
Mr. LARKI N. That. is right.. 
Mr. BnooKs. Any furt.her suggest.ions or references to art.icle to? 

Jf not, we will proceed to nrt.icle It. 
~ lr . SMAUT (rending): 

ART. II. Reports and receiving of prisoncr». 
(a) Xo pro\'08L marshal, commander of a guard, or master at. arffi8 shall refuse 

to receive or keep allY pri>KIncr committed to nis charge by an officer of thc 
armed toroctl, when thc committing officer furnishes a statement, signed by him, 
of thc offense chargud against Ihe prisoner. 
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(b) En>f.\' commander of a p:uard or lll8.!lt<'T at arm!' io whose charge a prillOner
ill committed phall, within 24 hOUr!! after 811ch oommitment or a.'1 soon as he is 
relievcd from p,uard, report to the commanding officer the name of !lllch priimn('T 
the offcn!le charged Il~ainllt him, and the name of such person who ordered 0; 
authoriuxl the commitment. 

References: A. W. 71, 72. 
Commcutnry: This article is deTh-cd (rom A. W. 71 and 72. See 

articles 95-97 dealing with restraint. 
~fr. SMAUT. I might add, as you go into this a.rticle, Mr. Chairman, 

Oil page 12, in line 3, some question has been raised regarding the 
word report to "the" commanding officer rather than report to his 
commanding officer. Just. what is meant by "the," is the only qucs· 
lion r have as to the a.rticle. 

Mr. ECSTON. I am wondering why there is any necessity for this 
article at alL I s it not all a matter ot regulation? Are not all thrso 
things self-evident? Would not all of these rcqulrem£'nts Ilecessnril,v 
follow, even though we. did !lot have it wr itten into t he law? 

ni l', LA ltKIN, 1 should say so, n l r, Elston, T hey hav£' been in tho 
law Co.' mally years, howover, and they arc desiJ'able, I beliove, T o 
tltke them out might I'ltise the infe['cnce tha_t they a rc no longer 
IlCCCSSlll'y, 

As you sC'c, they are a consolidation 01 prescnt nrticlrs of war 71 
and 72 ond of course they do relate indircctly to the punitive articles 
95, 96, and 97, all of which ll1okt's it on offense to incarcerate 0 person 
unlawfully or to rdcase him without aut hority, They are a reitera­
tion of the pres('nt law, 

H they lind not been in the present law and were not regulations, 
1 should sny they should lIot stay there. By virtue of haloing b{'('n in 
the Inw and to avoid any question by tnking tlwm out, we have 
continued them. 

:\Ir. BROOKS, Now in l'£'f{'I'{'llce to thnt suggestion I'egnrding the 
commanding officer, 1 could sec where n mlln might be arrested by a 
post OllH'r than his own. The word "the" t h£'re wou ld be inappropri­
ate, perhaps. 

~I,. LARKIN. ] tlnnk lit,,;, lhe po;nt. 
:\ 11', BROOKS. And this would requ ire some notice to Ilis commollding 

omcel' to bl' lUode, would [t not, since It requires that the Ilame of the 
p('rson ordered to be arrested be turncd oyer to tho comlllllllding 
officC'r? 

:\1 ,', LARKIN. Well, the reason for this is to insure that il.commanding 
oHieer-llnd incidemnJl y iL may wflll be his and frequently is, but 
wboever the commnnding OmeN is-be notified as to who is bei ng 
confined so that be Cfln stnl" t lhe Il('C{'SSfll'Y processing of the whole ClIse, 

i\lr. BROOKS. Any further suggestions? 
;\ 11'. H IVt;na. ,,"ell , experience has proven t hat you nord these 

thiub"S. '1'llflL is why they should b{' hero, because they have come up, 
Experiellte has proven that you need those various arttcles that np pcnr 
to be nOLSO nccessal')' nl the time. Then too Ule reason they 111"(' r{'lnled 
he ro is bf'cause this is a brand new code to supplant everything that 
hns gone bclol"l'. 

~rr. J..,AltKIN. ThaI, is right, \11'. nivers. And as I say we wanted 
to avoid the idea tbat if we dropped it, it was no longer necessary. 
Otherwise, J think ,\I f. Elston's comment is perfectly appropriate. 
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i\lr. RIVERS. That is right. But the expcri£'ncc has shown it. IS 
ueed{'cl. 

:\Ir. LAnKI N. That is right... 
:\11'. RIVERS. DC'ing Ihings that mighl. not. llll\'c suggested them­

seh·cs on Lhe fRee of it. 
i\[l" LAnKIN. 'rha!' is rig;ht. 
:\/1', BHOOKS. If thCl'C' is no further comment, we will approve the 

tlrti('lc, article II, Imd JMSS on to article 12. 
:'-.Ir. SMART (rczlding): 

"'nT. 12. Confinement with cncm~' l)risoJ\l'r:iI prohibited. 
No meml~r of the arllled forc<'l\ of the Lnited States shall 1)(' placed in confine_ 

Illl."nt in immediate A..'<:!O(!iation with cnern~' prisoner!< or other foreign nationals 
nOt members of the armed roreca of the Lllitcd States. 

Ucfcrences: A. W. 16. 
CommcntllI,Y: A. W. J6 could be interpreted to prohibit. the COIl­

finement. of members of the (trmcd forces in It brig or building which 
contains prisoners of Will'. Such construction would prohi bit put.ting 
n aval personnel ill the bri~ of a ship if the hrig cont.oined prisoners 
from n.n enem.y '"essel. Till$ Q]ticie is iJllended to pe]'mit confinement. 
in the same guardhoLise 01' brig, but. would require segrcgntion. 

~"'. SMA liT. ] mi <Yhl sa" to the committet' thnt. IJ]is was 0 floor 
amcnclnwnt to H. ft. 2575 whcn it was brought bcforc lll!.' House. 
Ilhink .:\11'. Burleson of Tl'xas o{f('r('d this onwndm('nl, to b(' SUI't' that 
American oo)'s wel'C not. confined with prisoners of war 01' other 
cnemy nationals. 

.:\[1'. Rn"EHs. Like hn.PPl'ncd during t Il(' war. 

.:\11'. BnooKs. 'rhe sUg"gl'slion \\'as mnde that therc should be some 
stipulntion I'cgor<iing si.'pl1l'atioll of sexE'S. 

~rr. L AnKIN. 'fhis a l"tiell', us .\fl'. Smart. points OUL, was a Hool' 
amendmell t , and i1. ]·Nl.d 0 lit.tle differentl.v as poss('(lby the Congress 
last year. As it is in the Publi(' LlLw 759, it snys-
No person !'Iubjcct to mitilnrv lnw shlll1 be confined with ('U(' II1 \' prisoners or any 
other foreign nationals out.!lide of lhe conlinental limits of the l,;nit.cd Statc.Q 

• 

Now we bn""C chnnged t h<.' wonling and snid-
No member shall be 1)laccd in confinement in immcdiatf' lIo..~ia.tion-

becll.us(' as it rend it ('ol1ccinl.bly could cause Il number of confinemen t 
difficulties. 

1 do not think it Wt\S thought th rough cOlllpletely wh en tbe £Ioor 
omend ment was offered. 11 wns limited in the floor amendment to 
confinement. ovc-rsCft.s. 'r he' Sl,]·\·iee might han' a difli.cult time ovcr­
seas if t hey could nol.. eOllfi ll(' tl Jw rson with ('Hem) pl'LC;Oners in that. 
they could not e\"C I1 k('c p tht'm in the 8rullC jnil. 

'there mlLy not. be morc thn]] olle jnil 01' pltlc(' of eonf'inement II ith in 
the tHell. Then they just ('ou ld not restrain them or confine them nL 
all. 

We t hought we kept the senSt' of the present law but mndt' it. n littl e 
more flexibl e by snying "in immediate association" which in efred 
wou ld mean you ('ould keep l ht'm in the same jnil by ilt. le!lSt segre­
gati ng th('m in different c('II!';. It furtber WI\S Pl"opos('d for the Army, 
with no thought o f thl' Navy-til" 1\'0 '"." ."'OU Clln \·i!;lHllizc might luwc 
t1 gn.'flt difficulty nbotlr(l ship \\ hen they captured fin enemy \·CilSel 
Ilnu took forcign nntionu ls. 
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Then tlH'Y ('ould not kC'('p nny offendcr of their O\nl in the some 
brig on ship hool'(\. "'f' hnxe ('honged that. .\nd we hn,,' c dcictC'd, 
if you will ootil'c, "outside the rontincntnllimits" nnd mndl' it nppJy 
Oycl;.' place, bul. prohihit incnn'('mtion in close n,<;;;oeilltioll but not. 
wilh h('('otl~(' "with" hILS the connotation that you ('ould not. kCI'p them 
in the sum(' PI'j<;OIl oml th('n' 111::1"" he only one. Tlll'Y nre the only 
dirrel'cll{'e~ hl'tween what is in thr law now nnd this orli('iC', 

:\1 ... AX'DEnso"". ~lr. Chairman, is thl're nn~- place in the ('odC' thnt. 
cxpr('s.<;('~ prohibition np:ninst. ('onfining our mNl in for('ign jnils? 

\[1'. LAnKIN. Ko; hut. thi<; one pl't'Ycnts them being eonfinl.'d II ith 
ent'my prisoners of 11'1l1' 01' forcig:n nationals not m('mbcl's in the snme 
(:('11. 'rhat is til(' only pl'o\-i<:ion in lhaL conn('ction . 

MI'. A ND.:ItSON. BliL Professor Morgan in h is vcry fine lettor La mo­
oh , he I'('fers to article 58: Place of confincment, wherein he says­
Articlc .">8 or lh(' code I)TOvidt'!! (or confinin~ convicted miHlnry l'lCrl';ons in plaCe!!
of confinement undl.'r tiC control or tilC J;nilcd St8.H·~. 

~..tr. LAnKI !'.' . Yes; thlLt is a different pro\'ision . ThlLt is in fi'edcrnl 
prisons. 

~ Ir . HMART. Within this country, :\Ir. Anderso n. 
MI'. A~I)EHSO""'. Within this cou ntry. 
MI'. ~MAR'I'. Tha t is whaL the,\' arc talking ilhont. 
}'Ir. A"'D~:IIf',ON. I mea n, u nder Ihis code. could a commanding 

offi ccr huve on ('nlistC'u mon in (he United Stotes Navy or Army con­
fined in n foreig n jni l? 

:\rr. L AnKI'\' Yes; he could , for n short time 01' whatever lime it is 
necessary. But if they are so confined they may noL be ill immediate 
association wi th IlIlY-­

~ Ir·. ANDEHSON. 'yes. But J am thinking thilt even jllils in some of 
these fOI'Cign cou ntries nro pretty lousy-and I mean lousy- and 1 
am wondori ng if aL the whim of some COlllJlHlDding ofilcer a man may 
be co nfined in one of those plnccs, we might say Persia 0 1' Chiult or 
some such coun try as thaL, which wou ld be It PI'C(.ty unhealthy expe­
rience for the man. 

:\1 r. LA IHON. Well , the unfortunate alternate is that we may have no 
jails there (lnd Lhel'e probably is no other way LO confine him tempo­
rarily. 

Mr. ANO ~RSON. Well, I would noL intelTup L the proceedi ng here, 
}o.[r. ChainnnIl. 1 think porhaps we will want to look into thaLfl lit (.iu 
more cfl l'e{ull.v when we rench 58, which is it long wfly in the future. 

MI'. BHOOKS. Well, is there any further dis{'us~ion on al·ti cle J2? 
YOII do not thi nk thel'o is nny need of specifying there be II sepfll'alion 
of men find women, do you? 

.!\fl'. L AHKJ N. 1 do not think so. 
~Ir. SMA rtT. 1 do not think so. That will automatically lake C(l.['6 

of itself. 
.Mr. B nooKs. lL would scern thaL way to me. 
Mr. ELSTON. You do nOL have that In stntutes here. 
MI'. L AnK I!'. ThaI. is administrative. 
1>.[1'. ELSTON. You do noL have any s tatute on it. It is lefL up to tbo 

authorities. 
Mr. B nooKs. lL would be unthinkable to 11I\\'e it otherwise . 
.Mr. EI.STO/'o.'. The assumption is they would not do it. 
Mr. L ARKIN. Th nL is righl. 
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Mr. ELSTON. Any officer who would not do it would certainly be 
subject to court. martial, by ,-irlue of lhat vcry act it"elf. 

~rr. LARKIN. j flhould sny so. 
~Ir. El,STON. J do not lhi'nk we need to \\Tite it into the lllw. 
~Ir. BUOOKS. Unless in instances where you had fnmilies lllTcsted or 

something like that. J 

Wellllrticle 13, ~Ir. Smart, will you read. 
Mr. S~(AnT (reading): 

ART. 13. Punishment prohibited before trial. 
Bubjcet to the provi~iOIUI of article 57, 110 person, while being hl'ld for trial or 

the results of trial, shall be subjected to punishment or penalty olher than arrest 
or confinement upon the chargClO pcndillft agsinst him. nor shallihe arrest or con­
fincmcnt imposed upon him be anr lIIore rigorous than the cirCUInstances require 
to insure his presence, but he may be subjected to punishment during such period 
for minor infractions of disciplinc. 

References: A. W. 16; 1IC~1, paragraph 19; Naval Justice, page 78' 
ComnlenllllY: This Itrtido is derived from A. W. 16. The reference 

to article 57 clarifies t.he I'el!tlioll of this article to the effect.ive date of 
sentences. A. W. 16 hus ueen interpret.ed to prohibit. t.he enforcement 
of any sentence until aJt('1' finul approval even though the accused is in 
confinement after t.he s('n lence is adjudged. It is felt lbat. a person 
who has been sentenced by a cou rt martial and is ill COllfinellu'llt which 
counts against the sentence should not draw full pay for the period 
bet.ween the da.te of sentence and tbe date of final nppro\'nl. 

The provision as to tho rigor of restraint. is derived from present 
Army and Navy prflctice. The article also makes clear that a person 
being held for trial may b(' punishcd {or offenses not wflJTtUltillg trial 
by court martial. 

1 might advise the committee that that.likewistl wns a. floor amend­
ment during tho consiclcmtion of 25i5 a.nd it. wus I'aised for the reason 
t.hltt apparently people who were confined pending tdlll were being 
subjected to rock breaking IUld everything else, UlC Stl.IllC itS people 
who hnd already been cOllvict.ed of offenses and happened t.o be in­
carcerated in the same place of confinement. 

That. is the reason for it.. And this is merely a carryover {rom 2575. 
~lr. GAVIN. Read thllt through again, and read it slowllr, will you. 
1\11'. SMART (reading): 
Subject to the pro\'isiolLs of article 57, no person, while being held for trial or the 

results of trial shall be I>ubjccled to punishmcnt or penalty othcr than arrest or 
confincment uPon the charges I)(mding against. him, nor 8hall the arrest or COIl­
finement impo:.<ed upon him 00 any more rigorous than the circulIlstances require 
to insure his presence, but hc may be subjected to punishmcnt during such period 
for minor infractions of disciolhw. 

Mr. finoOKS. Is there nny discussion on flrticle 13? 
Mr. R IVERS. Well the case you have in mind is if you have a bor 

incarcerated for an alleged offen~e, unless he .is just illsubo.rd!ll~tc in 
t.he jail there, there is Lhc only tune you can lI11pose any dlsclphnary 
action? 

t>.lr. SMART. Exactly right. 
~ I r. RIVERS. And in no case can you impose possible rock breaking 

on him. 

Mr. SMART. That is right.. 

~Ir. RIVERS. That is the case you ha.ve in mind. 

11\:. GAVIN. Yes . 
.Mr. SMART. T hlLt is tho int.ent. of Lhis nrticle. 
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:\ Ir. GAVIN, I n no cnse oUt rock brel1king be imposed upon him, 
unless conv ict.c<1. 

:\ Ir . SMART. Concel.. 
~ l r. GAVIN. And senlenced for it.. 
;\Ir. SMART. Correct.. 
~Ir. RI VEHS. Se l\lcnced (01' it, as a result. of cOin-iet-ioll, I should say. 
r>.lr. L ... RKIN. H ard labor, that is righ t. 
 
~lr. BUOOKS. Articlc 14 , then. 
111'. S~t\ln (rcnding): 

ART. II . i)Cli\CT}- of offenders to civil authorities. 
(8) Under lIuth regulation'! os the Secretary of the Departmmlt may pr('~cribe. 

a member of the armed forOOt! aecu~ed of 1\.0 oifem'c against civil authority may 
be dclh'ered, 1l lXUl re(IUc~t, to the c1\'il authority for trial. 

(b) When delivery under this article i~ made to nny civil authority of a person 
undergoing ~cntcnee of a court-martial, 8uch delivery, if followed by convietion 
in a civil tribunal. shllll be held to interrupt the cltecution of thl' Sl'lllenCe of the 
court-marOn.I, and the offender after having answered to the civil authorities for 
his ofTcn~e I:lhall, UI)on request. Ix, returned to military custody for the compleliou
of thtl s.aid court-nmrtialsentence. 

Reference'S: A. W. 74; N. C. and fl. , application C. 
 
Hefcrent£'s: A. \Y . 74; N. C. nnd B. , nppeudi..x C. 
 
Commenta ry: Subdivision (a) is nu !ldoplion of present NiLVY 

prncti('£,. The prcsent Army pJ'[\ctice wns adopted Ilt. a time when 
the Army did not hnvo authorit.y to t.ry its personnel for civil offenses 
in time of pNl('C so that if a mall were not delivered up he would not 
be tried at all. Since the armed forces now have such authority, the 
mandatory feature of A. W. 74 is felt to be unnecessary. Under t he 
Nn\'y prllcticc, which has worked very satisfactorily, the Secretary 
of the Navy hns given broad authority to commanding officers to 
effect deliveries of cnlisted personnel wlthout reference to the Navy 
Departlll£'nt. (See Aln8N 145 of June 26, 1947.) 

Subdivision (b) adopts present Army practice. 
AUention i~ invited to the provisions in appendix CJ Navlll Cou rts 

and Bonrds which deal with the procedure for delivering offenders, 
and 1'(' lated matte.rs. It is contemplated that these maUl'rs will be 
covered by uniform regulations for the armed forces. 

~[I· . RIVl:R S. Tt i!'l just like a State jurisdiction . When the Federal 
GO\Tcrnmcnt finishrs with him, yO\1 send him ba("k to finish his Slate 
sentence. 'I'hat is th£' snme pri.nciple. 

~II' . SMART. That is right.. 
 
i\11'. BnooRs. It is the A.·tiele on Comity. 
 
MI'. El,S'I'ON. 'Vhy do th ey 1IS(, the word "offender nfter h!lVing 

answered to the civil nuthol'ilics"? Docs that not menn lifte r having 
completed his sentellce in the. civil courts? He IlnSwel'S to it when he 
appears. 

MI'. SMART. TTl' may hn\'e been Ilcquitted. 
 
'froE·.STOJl,'. Wr ll- ­

~[r. RIVERS. •Just sal' " released." 
~Ir. ELSTON. Prohably say " after the case has been dispoS£'d of by 

til(' civil courL" B\lt whell ,Y011 say "after having answ£'r('d to the 
civil authoriti£'s • • • shall, upon request be ret.urn£'d to the 
military custodv," su ppose he wenL in and pleaded not. guilty to tho 
inC\iclmrnt in the civil COUI·tS. He answered to that charge. 

Then he might request return to the military authorities. 1 think 
the mranimr is after the. case has been disposed of by the civil courts. 
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:\11'. L ARK IN. T think it. hus been "'0 consll'ued, :\11', Elston. Thnt. is 
1h(' Illnguflj!{' of th('. present. statute. 

:\11', EL.<;TON. or course, present. statutes may not be pcr{t'<"t. 
:-.1 ... 1...\UK1N. Oh, T quite agn·C'. . 
:\11". H1V):ns. Why do we not write that in there. Tl will not hurl. 

This is fl new ('ode.' 
:\Ir. BnooKS. "lHl.L is that. you have in mind? 
:\ 11'. HlvEns. What is ~·ou"s, :\Lr. Elston? 
1\1 ... 131100K8. Chllll~e the word "UOSWCL'" to "dispo.';('d of"? 
Mr. ELS'l'ON. Thnt is ric:ht. 
~h'. Ht\' ERs. That is ri~ht. 
:\11', Sl\I\RT. "'ell, it. willlllke more chnnges thlln thllt, :\fr. Brooks. 
1\1 ... RLS'I'ON. Yt''', 
1\11". OEGIIAFPt;NIHlW. I b{'\ieve if you get th(' pl'oper conslrudior} 

of I hnl wonl "Iln~w('r" tlwre in words Itnd phmscs- ­
:\11', ~~I$TON. Then 1 nm wOlldrriug why Iw hus to i'('qu{,f't rC"tul'Il to 

til(' military custody, Should he not be returned without. requcst? 
~ I I'. Sn.~ltl'. 1 might add thcre, ).[1'. Elston, if I r('membvr ('ol'I'('eily, 

those wo['(ls w('['(\ im!l'l'tC'(\ at my requcst. during the delibt'l'fltions of 
this group. And (01' this I'cason-­

~[['. ELt"ll'ON. You must. hnvc had a good renson, then. 
~\l'. SMA itT. I think 1 did. Supposing you hnve a man s('rving n. 

sentcl\C"e by fl. slh'cinl court of 3 months and then it is dclCl'min(>d thn!; 
he committed n. murd(>l'. \\'ell, he has compl(>ted J month of his s<'11­
tCIlCC, so lite militul'v releases this mUll who is charged with murder 
by thc ('h'i! authorities. lie is tried and convicted nnd Illnybc gh-eu 
30 y(>nrs by til(' civil uutbority. 

Certainly it is bcyond any stI'('tch of my imagination thnt.. the mil­
ita."y should c,'cI' want. that man back. By the time hc has completed 
his 30 yCllrs h(' certainly is going to hlWe been droppcd (.'Om Army 
or Xavy 1'OlIs and they do nOL want him. So I thought. it would be 
bettcr to put in tl1<'r(> "lit the r('qucst o( the military." 

Now he may be s('['ving a year's sentence and may get into the civil 
courts and aft(>r having S('l'ved only 1 01' 2 months of his milita.·y 
scntell<'c he is acquitted by the ch-i\authol'ities. That should not then 
el'l1se the ,"('st of hi$ confin('mcnt. by the military. 

So it lctlvcs up to the militory, depending upon the outco me of the 
civil nction, as to whether or not they will ,·equest. him to come back 
and complete lhe service of his se ntence. 

"flo. I~Ls'rON. Suppose you li nd a. case like this, wh(>re 0. fcllow is 
confin(>(\ we will say fOl' a yenr. Then he is eharg(>d with 1\ vcry 
sorious olfenso like I'Ilpe 01' murder and he is tUl'lled ovor to the civil 
authorities and in n ve ry short time he is acquitted of Lhe chnrge . 

.Mr. SMART. All right. 
Mr. EI.STON. Should not he be ret.lIl'1lcd to finish h is sentence? 
:r..r.-. SMAH·r. By 011 m('uns he should be. And that is cXllctly the 

rcason why those part iC'ulal' words nrc in there SO far as I am cOllcel'lwd, 
bccause it leo.ves it with the military. Tbey can place a hold order 
with tho civil autho rities for the return of that mono 

:r..lr. EI.STON. lllooks, the way I read this, he could only be r(>lumed 
if he requcsted it. 

Mr. SAlAnT. If thc military requested. 
~Ir. Dt:GItUn:NltIED. Not. he requested, but the military. 
~fr. S~LAllT. If the militnry authorities requested it, he con be 

returned. 
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)'fr. ELSTON. Do you not. think we better add the words, then, 
"upon the requC'st, or Ihe military authorities"? 

)..(r. LARKIN. \\"ell, you ('Quid clear that up, 1 think, Mr. Elston, 
by saying "shall be returned to militnry custody upou their request Cor 
the compIClion." Change "request." 

).f... EI,STON. 1'1111.1.. Clln;es out ),1 ... Smart's idea. 
:\1 ... LARKIN. Thn.t is I·jght.. 
:\fr. E),STON. And would notl'('stlll in any lnisundrrstanding. 
),,1 ... LAnKIN. ThaI, is right. 
),,11'. DEGI1AFn:NRn;D. ).. 1... Larkin, in regard to that. word "answer" 

thel'c, do you think tbe ('(Inst ruction which has becn placed on that. 
word woufd be that IH' IU1(1 not. answered to the ci"i1 flulhol'itiC's until 
he IHid been tried, cOlwictcd, sentenced and he had complct('d his 
scnt('ncc, and then h(l would ha\'c unswered to il.? 

).11'. LARKIN. [think so. 
i\11". nJ;OR,u'F t;Nlm;D. That, is the way you think lhnt word bas 

been constru ed? 
1\11'. f..... ltKIN. 1 think that is the way it hilS been constnlC'd. 
1\11'. n~;GltAPp.'NnIED. And you think the simplrsL Wily to get. nil 

of Ihnt, in thcre, I'fit h('l' than to try to set it. uU ouL, would be to uso 
this pflrtirulnr word which hilS been construed in thfl t nlllllncr? 

;\11'. L,\HKIN. Well, 1 think that is the simplest WILy. lIowC'ver, 
I have no objC'ction to spelling it out a lillie> more clearly. But when 
we went, over' it, why we saw IhllL it bad that construction and just 
left it. Bill ti1('I'O is 110 pride of nuthol'Ship, and because it has been 
on the hooks is no rensou to keep it, certainly. 

"'e were quite amhitious in changing lots of langua~e, ns you have 
noticed. ] think we paid ntlC'lltion to tradition. ' Yo did not. feel 
thnt e"eITtLin" thnt hnd gOlle in the past was wrong. 
On the other ~alld we were free in dropping and deleting whnt we 
fclt, was obsolete and old-fashioned , language. Now that actufllly is 
somewhat old-(ushioned, T think. It is n. derived mellning. It hilS 
bern so construed. But I am perfectly happy to leave this to the 
committee. 

),11'. BROOKS. Tdo not think your suggestion regarding the inscrtion 
olthe word "their," "upon their request.," would co,Ter that Cflse. 

~Ir. SMA .n, ] want to suggest some wording there, }'Ir. Brooks, if 
I mny. 

~Ir. BnooKs. Allrighl. 
~ 11-. S~lAlt'l'. ] would say in line 5 "upon the request, of competent 

militul'Y fluthoritr,." 
1\11'. RIHUS. 'I hn.L is all right. 
1\ 11'. SMA It'l'. "Shull upon the I'equest of competent militnry Il.ulhol'ily 

be returned to militol'}' custody." 
~ Ir . Ii:LS'I'ON. That IS fine. 
i\lr. BnooKs. You bennl the suggestion, gentlemen. I s lhe.'e nny 

objection to it? H not., it stfillds adopted. 
Now I wanted to bring up the question of subsection (a) there, 

which covel's the case of n member of the nrmed forces accused of nil 
offense against civil authority. That person may be delivC'red upon 
request to ch"il nuthoritics for trial. Now should that go further 
and make delivery for trifll nnd disposition of the case? 

~ l r. RIVERS. I do not tbi nk that is necessary. 
i\lr. BROOKS. You think for trial- ­
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All-. Rlvlms. lL presu pposes (lispositio ll , 1 think. 
1\[1'.1311001(5. Not ncccssnrily. 
~ h·. HlvEns. You do not thillk so? 
Mr. BROOKS. WhUL do you think, ~ Ir. Larkin? Do you think it, 

should goo Ilily further? 
.Hr. LAnKI~. J realty do no(' think it is necessary. I think it. just. 

means thnt, myself. 
;\fr. HI VEHS. Once he is delivered to tho jurisdiction of the civil 

aut.horities. 
l\fr . L AItiON. It is up to them to follow through wit h their proc(>sscs, 

wh.ich includo indictme nt, trinl find punishment. 
l\[(', BIlOOKS. You do not thillk the militfu'y flUlhoritic'l should 

request lhe return of the mnn? 
1\l r . LAIIKI1'. Well, in connection with (11)? 
),11'. BROOKS. Yes. 
1'.11'. L AnK IN, J think that is cO\'crcd in (b). Do yOli not think so? 
l\fl', BnooKs. No, J do noL bcclIlIse (b) covers the case of n person 

undergoing sentence of IL COUl'\, mortiol. 
Mr. LARK I N. Well, (a) 1 sbould sa.y covers the case of a mOil 

undergoing sentence or otherwise, IL member of the armed forces, 
no maLler whnt his stlltns is. 

Mr. BROOKS. YO!', but iL would not co\'er the case of a mnn who 
merely is arrested aod hus not been sentenced. 

)'rr. L ,\ RK I N. " ·ell, en) as 1see it is the geneI'll I provision fOI' co mity 
with the civil outhoriLies os to all membors of the armed forces, 
whether or 1l0t, they hnppen to be unclor cou rLomllrtill1 sentence, 
whereas (b) providC's for the ca<;e wbere It man is already servi ng It 

sentence nnd is requested by the civil authorities nnd is turned over 
to them. 

You have the further question there of what is the military going 
to do in relation to lhilt lUau's scl'ving' the unexpired pm·L of the 
sentence in the military. (b) spells out that, c il·cmnstllnce. Whereas 
(a) is 	the genera l pl·ovision for comity, no motter wbat. his status is. 

I Lhink actually they arc com plete in and of themselves or us 
written they covel" all tbo50 ci rcumstances. 

~rr. BnooKs. WIlat do you think of it, All'. Smart? 
)'Jr. SMART. All he is is 0 lll('mber of the armed forces and you do 

not designate ill what capileity he is serv ing. 
~1r. L .H IKIN. Tha t is right.. 
)'1r. S M AUT. \rbethcor it is 0 p('l"Son on active duty, whether it is a 

person who is nwoiting trin! on charges, 01· whether it is a pe rsolt 
languishing in the gaurdhousc nfter hlW illg been convicted. I think 
t he provision is appropriate. 

),11'. L AUKIN. Yes. 
),11'. B ROOKS. Jt. is generic, yes. 
1fr. SUA itT. Thnt is right. I t hink the provision oughl. not, to be 

altered. 
),11'. BnooKs. The> question which Ilrises in my mind , however: H 

it is necessary to write in to Lhis subsection (b) I.hat the offender be 
returned to thc milil.llI"Y ctlstody, why is it not nccessory in sub­
section (a)? 

1[r. L AR KI N. Well, ] think ill subsection (1\) if a member of the 
armed forces is turned over to t he civilian jurisdiction and is acquitted, 
for instance, why the Illail hRS an obligation to come back, whereas 
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in (I» if he has becn convictcd by th", civi lians and he is st'rving n 
lO~Yl'a .. sentence in the ('i\'ilian ~l1il, for instancc, then the qU{'5tion 
is 10 y('ars Inter, do you Wlll\t hun to comc back and sCI'Ye out the 
halance of a short. military RC'I\tence? 

Fo)' that. rel1son \\'C would Il'lWC it up to the mililtl.l·y to determine 
whether Lh ey want. him. In most instances t.hey would noL wanL 
him aft(' l' that l)el'iod. 

:\ 11'. S}lAR1'. I think the. distinction, ).fr. Chnil'lnnn, is that. sub­
s('Ction (11) merely proyides the authority to relinquish a person to tbe 
civil authorities; (b) provides the authority for hiS reWrll to military 
t'ustody. 

:\11'. "L ARKIN. And if he' happrns to be' the kind of a 1)('1"5011 who is 
serving a military sentence when the request is made. 

:\11'. DEGnAFn:~amw. :\fr. Larkin, as to the word "may" th{'fe, is 
it VOur construction that. that. I('aves it entirely to thc discretion of the 
mIlitary authorities as to whether or not they will dcliver a man to 
til(' rivilnut.horities? 

.!\fr. LARKIK. Thl1t, is l'i!5'ht, )Ofr. d('Graffenried. 
Mr. I)EGRAFn~NRn:o. tnder this bill do the ci\"ill1uthorities Illwe 

nny wny, where 11 Illl1ll is indietcd for what We tl'rm in ch·illa.w tl 
"f('lony," to forcC' the militnry iLUthorities to turn 11 man over t-o 
lh('m for trinlunder this bill? 

)rr. L ARKlN. I would say no under this. 
Mr. HIVERS. Tha.t is the wl1y it obtains today. 
:\rr. L.\RKI ..... There nrC' two pra(,tices today. This is thl' way it 

obtains in thC' nnvy. The Army is rcquirC'd to turn oY('r their 
pel"50lUld at the request. of ('i\ iJian courts, which is the outgrowth 
of nil old law t.he history of which is tha.t. the Army did not have 
compl('te jurisdiction t.9 try m('mbel"s of the Anny for all Cfl.S(,S. 

Under those circutnstances the man if he was not, tried by the 
civil inn would not hllve beel\ tried at all. So Congress provided t.hat 
the commander must tUrn him over. But now of COurse the Army 
as well ns the Nnxy have fnr more complete jurisdiction oV("r a larger 
number of offenses and as such the man just does not escape. 

T he navy bas just this pl"Ovision and ha.ve used it. for n consider­
able time and it has apparently worked to the entire satisfaction of 
the civi liall authorities. 

i\J r. RIVERS. Does that F.0 bnck-­
i\lr. OEGRAFFENRIEO. Now, ).[1'. Larkill, let. mc ask you about a 

case like this. Can you conceive of 11. pro,-ision like this. .\ soldier 
had been indicted by tho United States 01' Federal grand jury in tbe 
State of Louisiana for brin~ing a. stolen aut.omobile from Alabama to 
Louisiana.. H e was conVicted in the United Sta.Les disLI'ict court 
and s('nt to the penitenLiary fot' 3 years. After he got. out he rcen­
Iiswd in the Army. 

ITc came to Tusc8loosa, stole a. truck, and was indicted by the 
grllnd jury for stealing a t.ruck. His commanding officer notified me, 
8S prosecuting attorney L had that. circuit, not. only of the present 
cbarge that was pending ag8inst him in Tusea.loosa. County by the 
grand jury but Illso the filet that he had just completed, before he 
enlisted in the Army, serving a. 3~yeal' sentence in thc Federa l pelli~ 
tent,iary in Louisiana for carrying a stolen automobile across the line. 

And then this comml\ll(iing officer wrote me to send him a SUllunary 
of t.he evidence before the grand jury. I sent him this evidence, 
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which show('d compl('tely and withoul.. any doubt that he committed 
this crime. 

He was never I'elensed and n('ver sent bflCk for t.rial to the civil 
authorities and so far as I know he is still in the> .\rmy. Now, Cfln 
you conceive of it sit.uation like that.? '. 

~Ir. LARKIN. Well , if you say it. hnpPcllt'd , why I do nol.. doubt. it. 
at All. hut] would not han' t'xpeded it to have happened. 1. sbould 
think the Arm)" would hAye b(>(ln delighted to turn him OY('I' to the 
ciYilitlll authonti('s and g<'l rid of him. 

~Ir. O~;OR.\FFEN IUED. That. is why 1 nsk('(i you about the construc­
tion of this word "ma""? 

;\Ir. LAnKIN". "'ell, ·it. should he consU'ued and was intl'llded to br 
con trued Il.S discretionary , which is sperificnlly the answer. In pril.(·­
tice 1 would be more than (ulllt7.ed if the .\.rnw did not.tul"II OV(l1" thnt. 
t.ype of mall. 1 should think th(>y \\'otlld b(' t1clightt·d to get ri(1 of him. 

1\ 11' . BROOKS. The Army lws not allY autborit.y to come nnd ttlke II. 
man tl\\·II.Y f!'OIIl the eivii authorities if they have h im undN !lrl"est.. 

~Ir. LAIiKIN. ThaI.. is right.. 
~rr. DEGRAFFEN IUED. But. a mno has n. right. to make hond in a 

civil casco 
~[r. LARKIN. That. is right. 
All'. D~~GnAn'ENRIED. And when he made bond, he was released 

all(1 he went back and reported t.o his command. Then when the 
case came up for trial, he was not. there und the bond was forfcited. 

~Ir. BROOKS. If the Army does not. release a man, it. is questionable 
whether or not. thc bond should be forfeited. 

Mr. LAnKIN. That is in the discretion--
Alr. DEGuAF~'.;lXnllm. When he makes a bond in a. civil case and 

tbose people sign his bond Utey guarantee to hf\vc hilll there, and them 
is no stipulation writt.en in that. bond about his being in the Ann.v or 
anything.

1\11". LARKIN. I think thal is cllstomary. 
l\fr. SMAUT. 1 may add the converse of your experience, ~II". 

deGraffellricd, that 1 had. And 1 think it is one of the thoughts 
back of this situMion here. As you know, arounJ all of these Army 
posts YOll will always hav(' nllegcd clHlI$eS of rape from lh(' gids down­
town. 1" investigated such a case at Louisville, Ky., whcrein one of 
our sergea nts was charged. 1 got downtown nnd found om that. the 
womlln wns a ra.ther unsavorJ' character and n couple of her men 
friends were pushing thn.t. charge. 

If they had ever takcn Lhae chnrge into c.ivil COUl·ts down there, 
whi le she did not. want him st,lIck, those t.wo mcn who w'l>ro Ilftnging 
Qil thc outskirts, and perhaps making a little money, would have seen 
to it WI at that. boy got stuck. So the blade has t.wo cdges to it. 

Mr. m;ORAFFbNIIIBI). Yes; 1 nm sure of thnt. 
M ... nIVEnS. WcIl, docs not., ('00, that go back to the old days of 

whether or not there is inherent. jurisdiction vested, for even offenses 
on resen'n.tions? 

l\lr. DnoOJ.:s. Well, if there are no suggestions of amenJmcnt we 
will ap!)rov(l lhllt nt"tiele as written lind IUO\'6 OD-­

~II". ~LSTON. Mr. Chairman, 1 understand tbat they will draft some 
language with I"('spec,;, to lhose words thllt we discussed before "having 
answered," so that. it. will mean after the case has been finally disposed 
01. 



923 


Mr. ANDERSON. I thought. that language had nll'cady been fend. 
 

~Ir. BnooKs. You mea.n "upon rcquest!'? 

Mr. ELSTON, No. 1 mCilll i ll (b), where we questioned til!' words 


"and Lhe offender after having fillswercd to the civil authorities," 
T he point J wns milking was aftcr the case has been finnlly d isposed of. 

AlI', LAnKIN. Yes. 
Mr. BnooKs. What. jg Lhe p!cfisurc of the committee? 
]1. 11'. Ar..DERSON. PI'occed. 
1\ 11'. SM ... nT. I may state before J start, ill thal nrticIo 15 isncom­

promis(' Inli('le regarding the old 104 article of WAT', which we knew 
us company punisll111cnt. It is nonjudicial in !lalu.'c. It is supposed 
to be administered for purely minor disciplinary offense within the 
unit. IRendi.ng:} 
AUT. 15. Com manding omC('r'~ nonjudicial punishment. 

(a) llnder sllch rel{ulatioll>s 0.8 t.he Pl'(' ~idcnt ma,l' pre~cribe any commanding 
officer may, in addition to or in lieu of admonition or I'f'primand, impose one of 
the following di$ciplinaQ' puni~hment~ for minor olTen:<c:>. without the intcr­
vcntion of n court mattial ­

( I) upon OmCN'II nnd warrant offi(!('N'. of his command: 
(Al withholding of privilege:>. for a period not to cxcc('d two con_ 

l;('cutin' week!\; or 
(II) re.1triction to certain ~ l)('<:ifi('d limit~, with or without "ub.])('nsion 

from dut.v, for a I)('riod not to ('xeeed two coll,.;.('cutive week,,: or 
(e) if impOliCd b." an oOi«>r exerci>'ing !!:eIH'ral court-marlial juri;r.. 

diction, forfeiture of one-hll lf of his pal' per month for a pc:oriod not 
exceeding three month,., • 

1\1r. GAVIN. On that subscction-­

1\ lr. SMAUT. Yes, sir, 
 
l\'Ir. BUOOKS. Let us finish the whole thing, ~dr, Gavin , if it is 
 

nIl right with you, nnd th C'n we will go back. 
Mr, SMART. L et me poi nt Ollt so far, the punishments ~el'Lf\.in to 

officers [tnd WflITllut OffiCC1'S only, Now these follow, No.2, for 
enl isted personnel. 

(2) upon othcr military pcr!lOnnel of his command: 
(A) withholding of prh'ilegc~ for a period not to exceed IWO con­

!;(-"CUtil'C w('('lrq: or 
(M) restrictio n to certain ~pecified limitil, with or without suspcns.iOD 

from duty, for a period nOI to exceed two consecutive weeks; or 
(C) extra dUlie~ for a l)Criod not to exceed two COI1<\Ccu!i"e weeL'!, 

and not to exc::!cd 2 houm per dav, holids.,·s included; o r 
(D) reduction to next inferiol grade if the J.,rrade from which demoted 

WfI./I e~tabli~hed by Ihe command or an equivalent or lower command; or 
(F.) confinemcnt for a period not to cxceed ij('vcn consecu1ive days; or 
(FJ confin('mcnt Oil bn.'fld nlld water or diminiF-hed ratiolJ~ for a 

period not to cxceed five consecutive da,v!!.: or 
(0) if impos('d by an officer exerci~ing !lpecial court-martial juris­

dictioll, forfeiture of olle·half of his pay for II. period !lot exceeding 1 
montll. 

(b) The Secretary of a Dcpartment may, by regulation, place limitations on 
lh(' 1l0wcJ'!Igrantoo hy thi, article wilh re"llCct to the kind and amount of p\Jni~h­
men! authorized. til(' ('ntcp;ori('~ of eOJlllllanding officer,,; authorizcd to exercise 
~ueh pow~'n<, and IIIl' aJl I)licahilit~· of thi ~ atticle to an aecu~d who dcmands 
trial by court-martial. 

(d An oflieer in charltc mal', for minor offen~, imposc on e!llisted persons 
ft8tIi~ned to Ihe IInit of which he i~ in ehar)l;f', !Ouch of til(' pllni!Ohmelll$ authorized 
to be impo:;.cd by cOlllrnandinp; ollleer~ as thc Secretar.,' of the Department may 
by re/tulation specifically prescribe. 

(d) A person punished under aUlhoritv of this Article wlto deems hi~ punish­
mcnt unjust or disproportionate to the ofrcnse ma.y, throulth the proper channell 
ap]>cal to the next superior authority. The appeal shall be promptl~' forwardea 
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and d~cidcd, but the penlon puni~III'd may in the meantime I>c required to ulldcrgo 
the punhdllnClit adjudll;cd. The offiC(:r who imposes the puni~hm('nt. his sue­
ceAAOr in command, and superior authorit:>, shaH have power to suspend, SE't aside, 
or remit any 1>8rt or amount of the punishment and to restore all ril!;hts, pri\'ilcgC8, 
and pror>crty affected. 

(e) The imposition and enforcement of disciplinary punishment under !I.UUlOt­
ity of this t\rticlc for lUl~' Mt or omiMion shall 110\ be 11 bnt to trial by COllrl 
martial fOr a lICriou~ crime or off!'llgc ).(Towinl:: out of the same net or omission, o.nd 
not prop('rl~' puuishable under lhis Article; but tho fact that a di~()iplinnry pun­
ishment hIlS been enforced mar be shown b~' the Meuscd upon tti,,1, and when 
80 shown ahall be consid('r<>d in det('rmining the mCl\Sure of puni~hm('nt to be 
adjufllted in the en'nt of a finding of guilty. 

Referellces: A. W. 104; A. G. N. articles 24, 25; proposed .\. G. N., 
article 14. 

Commentary: This artit!e i>i n combination and revi!tion or A. W. 
104 and proposed _\. G. N., article 14. The Jlunishments authorized 
by" these Lwo provisions nr(' ('ombined in subdivision (n), while sub· 
dIvision (b) empOWf'rs the S(>{Tetnry of the Deprutment. to place 
limi tn.t..ions on their imposition. This recognizes the fact that the 
authority to administer all the punishments specifi('d may be neces· 
snry in one armed foreo nnd needlessly broad in another. The 
problem can be illustl"llt('cl by referen(~e to one punishm('nt., namely, 
reatriction to specified limits. Th is punishment. would be an effective 
sanction at a. camp or post, bul. would cany lit,tle weight on a ship 
at 8('a. 

Subdivision (b) also empowers the Secretary of the Department to 
permil. members of the armed force to clecl. trial by COUl·1. martial 
to place of pr~ceelings under this article. This r('{'ogllizes 8. difference 
in present practice among the aimed forces. The Navy allows no 
election on th e Ih ('or~ that the commanding officer's punishment 
relatC's cn til'cly to diSCIpline, not. crime; furthermore, in the Navy the 
officer who has summtlry courlrmartiaJ jurisdiction is the snme officer 
who imposes punishment under th is article. In thc Army, on Lhe 
other hand, n company commander with power under this article 
ordinnrily will not hfLv{' summary court-mart.inl jurisdiction. 

Sllbdi\'ision (0) pe.rmits the &'cretary of n. Department. to nulborize 
officers in ch arge to impose certain punishments under this nrticle. 
The status and authority of officers in charge differs according to the 
command of which they Ilrc ill charge. 

Subdivision (d) incorpornte.s and strcngthens the pro\Tisions of 
A. W. 104 as to appeal and rc\·icw. Appeals Ilrc to be promptly 
forw nrdcd and decided. In addition reviewing authorities arc per· 
mitled not only to remit the uncxecuted portion of Lhe punishment, 
but. olso to restore aU rights adversely affected by Lhe punishment 
pI'eviouslyexecuted. 

This subdivision is 1l(',V to the Na\'Y and Coast Guard. 
Subdivision (e) is df'J"ived from A. W. 104. Under prescnl. Navy 

J)racticc, punislunent hy a commanding officer is never a bar to triAl 
by court martial although evidence of such punisluncnb may be 
introduced in mitigation. 

11r. BROOKS. Now any discllssion on that, gentlemen? 
)11'. ELSTON. ~lr. Chnirman, might wc before proceeding Lo discuss 

the individual parts of this a rticle have ~[r. Smart CLnd ~1r. Larkin 
indicAte Lo us what if any chnnges have been mado ill existing law or 
over the ACt. "hM we ptlSSed inst year. 
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~lr. LARKI)/'. This Il.I'ticie is a combination of Lho practices in. the 
Army and Navy at the present time on this subject of nonjudicial 
punislunont-not courts martial but the compally-()fficer {HUlishOlent. 

The Army and the Navy undel' their present laws have authority 
to impose different punishments. Generally speaking the Army's are 
less severo than the Navy's. 

The first question. that, we encountered was what is the ideal 
pUl~slunellt or punishments that should be provided on a. uniform 
basis. 

The second question we encounlered was whether all of the punish­
ments provided be imposed or whether thel'e should be just a number 
or whether the punishments shou ld be limited to one or two. 

The third problem we encountered was that. ill the AI'my and Air 
Force any pel'Son who was brought before company punishment. had 
the right, to refuse it, \\'hereas in the Navy in company punishment 
which is called mast punishment t.hero was no I'ight to refuse the. 
punishment. 

The first thing lhat we did as you will observe under (a) was to 
limit the numbel' of pUllishmcn ts, that is tho numbers lhat can be 
imposed on anyone mall. Admonition or reprimand has been a. 
JlunislunenL in both services. 

We provided that r('pl"ilUalld might be imposed and if it is. not more 
lhan one other of these listed punishments could be imposed-not 
more than one other. 

~Ir. RIVERS. Not morc than OIlC? 
~JI". LARKIN. That is rigbt. 
Tn tryin~ to analyze why there was a difference betwceIl Armyand 

Navy pUnishments we observed t.hat this commanding ofHcer's non­
judicinl punishment diffcred be('ause of the differences in operations 
betwcen the Army and Navy, notably the opel·o.tions of the Navy 
at sen. The .Army had no confinement. They ha.d no bread-and­
wat er provision. They ha.d no reduction to the next inferior grade. 

Air. NORBLAD. Thel'e was the authority of the commanding officer 
to bust a man any time he wllnts? Yes. 

~lr. SMART. If he promoted him. 
;\ Ir. NORBLAD. That is contrary to what you just said. 
:\ 11". LARKIN. Tha.t is right. It is the opposite. 
11r. NOfmLAD. Tbis limits that authority, as I understand it. 
~lr. LARKIN. The Army heretofore hod no authority-the com­

mand ing officer- to reduce in grade. 
.i\ l r. NORULAD. He could not break a nliUl from staff to buck, or 

private. 
Mr. LARKIN. Not by company punishment. 
~Ir. NORBLAD. I see, He cou ld do that by ordC'r. 
Mr . LARK.IN. That is righ t. But not by company punishment. 
i>.lr. NORBLAD. That was always done for all offC'llse, generaUy, 

though---drunk on duty or things like thilt. 
Mr. LARKIN. Not under the Artides of War , ;\Ir. Norblad. 
~Ir. BROOKS. He can do it now under this by company punishment? 
".i\rr. LAnKIN. That is right. 
i>.tr. BROOKS. One grade. 
? rr. LARKlN. That is right. 
~ Ir . RIVERS. You mefln he cnnnot. bust him completely. 
i>.lr. L ARK IN. No. One grade. 
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}",lr. RIV ERS. One grade. 
~Jr . LARKIN. EX tllis. 
~rr. RI VERS. \\ hnt about. at. the termination of t.hese offeuses here 

wbidl you llitvc catalogued? Can yOli make some other offense right 
thereafter and in sub~lance have it. run consecutively? 

Mr. LAR KIN . 1 thLllk not, no-not unless he cOlluni ls another 
offense. 

:r.. lr. RIVERS. I see. 
~Ir. L ARK I N. Because under 15 (a), it says this "in addition to or 

in lieu of IIdmonition or reprimand." 
111'. RIVERS. I scc. 
}..fr. LAnKIN. " Imposo 0110 of the following • • • {or minor 

offenses • • *." 
1>.11'. H.JV J,;RS. 1 seo . 
.i\1"r. L AlUON. Without th o intervention of 1\ courts martial. 
lvlr. RJ VEns. Because conceivably if you want to get rid of i\ man 

mld I am talking of ofilcel's now, who could become offensive to somo~ 
body else down the line-und there is quite a lot of jealousy as you 
know-you CI\n keep on stacking up stuff against, 1\ man and get. him 
out of there. 

1\ 11'. B nooKs. I[e could do that without. company punishment , by 
jus!' assigning him colltinu nlly to offensive duty. 

Mr. SMAIlT. I would hate to be the com manding officer who did 
that., with the right. of the accused to appeal this to the next sU lle.·ior 
authoriLY. U a co mmand ing offi<.'er started doing that,it wou d in­
dicate there is more wrong with him thun the uecused. I Jis superior 
is certain to lell.rIl this and he will no t be in command very long, ill 
my opillion. 

l\lr. L .\IIKI'ol". W e fou lld that the Army and th e Air FOl"('c did not. 
desire to c.:l;tcnd the punishments that their commanders cou ld impose. 
The N"avy on the other hand felt it necessary for them to ha \'c the 
greater punishments that lhcy now 11Il\'e. lfhnt we in effect did, then, 
was to list both of them, add one to the other and make a complete 
list. which of cou rse for the Army's purposes involves or />rov ides 8­

number of punishments that. they ba'-e never been aut lorizcd to 
impose and which they do uot now desi re to impose. 

,Ve drew up a com p tl.J"ll.ti \'e dllut.-which r wou ld like to furn ish to 
you gentlemen I\[HI wh ich we mighl.. talk nbout [01" I minu tc Iwrol"e 
we go fur thel'·- which shows tiJe punishments scI.. out. in this net as 
wcll as Ihe punishments heretofore pro"ided in the Artiti es of \Val", 
those hereto fore pro vid('d in the Artides for the Govcmmcnt of the 
Nav~, and those that. were ill the proposed Kllvy hill intt·odtlcod in 
Lh c F.ighlieth Congress Oll which thcrc was 1I0\'e.· 11 hew·i ng. 

r would like to offer, ;\It,. Chnit·tJHtll, this for tile I'ocol"d. r \\ill 

£umish the slcnogrllph cr with tl. copy. rr MI". Smart will pass it out 
now, iL will show you whl\L I menll. 

(The documcnt. rcfcn ed to is as follows:) 

c. o. Pl:NISlIMF.NT 

ST.4.T I'TORY P IIOVIS I ONI! IN l · . C, ll. J. CO~I P.4.R.;1) \\" ITII ST.4.TtTOR\ PROVI810NS 
01'.4.. w., .4.. o. N., .4.1'10 P ROPOS£D .4.. G. N. AS LIMIT}:!) SY R£(TL.4.TI ON8 

I , Who lIIay Import 
l '. C . .\1. J ._ 0) ATl\· comnlallding officer--~ccrctllry of Dcj)afUl cnt can re­


strict ClltCl!:oriCII of C. Q.'II authorized to I'xcreisc; (2) Officcrs-in-eharge-limited 
all Lo puni$hm('nu. 
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lI, II',-c. O. of any dctachmcn~, comr~ally, or higher commAnd. Power can· 
Ilot be delcgated. 

A. G. N.-C. O. of a \'~~I and any ollicer empowered to colwene a general or 
summary court. martial. An officer who commands b~' accident, or in the absence 
of the C. 0., except ab!;cnce on leave, may impose only confinement. 

Propoud A. G, N.-C. O. of a \'eStiCl and auy officer empowered to convene a 
summar\, court.; latter may delegate to subordinate officers on separate or de­
tAched duty 8uthorit~· to inflict most punishments, except loss of pay. An officer 
who conuululW by accident, or in the absence of the C. 0 ., except ab<ieuce on 
leave, mlly hnpo>;e only oonfillcmcllt or SlLSpellSioll from duty. 
ft. RighI 10 triol by ('ourt martiol 

{'. C. M. J.-Secretary of DCI>artm('nt may SI>ecify that accu~d shall be per­
miHed to demand trial bl' court martial. 

.1. W.-AccII_"ed ma~' (ernand trial. 
A. C. N.-No ri,l!;ht of rc(usal. 

f>rQ'fJ03ed ; 1. G. N.-Xo right. of refusal. 
 


S. Hioht of appeal 
(I. C. M. J.- Appcal to next superior authority permitted-in the nlca.nlimc, 

punillhmcnt i~ earned OUL. 
A. 11'.-Stllne as U. C. 1'1 1. ,/. 
A. G. N.-No nppcnlprovlaion.

Prop03cd . 1. (,'. N.-No np])('al provision. 
 


4. 	 Hemis8ion alld 3U$P{"II~jQII 
U. C. M, J .-Officer II"ho iml}()8(.'S puni~hmcnt, hi.~ SUCCCSSor in command, and 

supcrior allthorlty rna)' !lU~ I)('nd, l'ct a~ide, or remit allY pDrt Qr amO'''lt of the 
p\lni~hment alld r('Store all right~, prh'ileg(':>, and I)roperty affected . 

.1. 1V.-~allle 111\ C. C. :-' 1. .J. e~eept action is limited to IHlfxt/:uled portion of 
Imnishml'l,ll, tlnd 110 pro\L~ion ror, SIISI?Cllsion,. _. 

A. C . .\. (HId propo8td .1. r ..\.-:"\0 pro\'lMon. 

0. 	 C. O. pllllj.hmtlli (18 jro()(lrdy 
C'. C . .11. J .-C. O. I>IlIli~hment not a bar to I rial by court martial for a 8eriOllll 

crime or offense ,l!;TOlI"ing out of ~arn(' act or omi&<ion, bllt llIay be s hown on trial 
8.!; mili~alillg factor in lI('ntence. 

A. 1I .-.':Iame 8.!; C. C. :-'1. J . 
•1. G. N. find propo8ffl A. C . •V.-Xe\·er a bar to trial, and cannot be s hown in 

mitigillioll or a..s an indication of guilt. 

6. Tablt of pIHli8hmf'l/8 

P. C.•\1. J,I A. W.'I 
I'unl!hment 

om........ ",,<I IOther mUltsr)' O!f\t'(' ... and 
 
 Olher mUlwy 
..,.,.rnm OmOle... PI'"",~l ..,.,.nmt om~" IlI'...onn~l 

y~ . Yes.Yes' Y~.. -Admonilioll or .-tprllnaml 
(..-{'('Ii; _2 ..teb. t wl!ek. 

Re!!lrlelloti 10 11m II! 
2 "·....luI ••••\\'ilhhohllll~ 01 prh·llcoJ~s. 

__ do ._.,. . 1)0.
U IlI'r month ~ Pl'r month No.\~ Ill'. 'nollthForl~Jturc of pay '" for I r 0 r 3 

"'onthll,' 
r 0 r 6 

months.' , 
E.lrII<1I1IIIl1_ •••.••. 

month.' 
2 w\.'<.'h (un! 

10 u,,-'Cd 2 '"hour s a 
da,). 

RedllN!O" In _".de . Yes __ ••••• No. "•.'\'0 ,. "<0 
o.7dn~Connn(,lllrllt 

~dal'!_ MConH"emenl on brel'll ~nd ...al~r Or':' _do "".diminished rallons. 
!\ouUU-Y",",Ilnlll'menl Do. 

I w!'et. 
Ar~1 _ ., 

o.Hard boor ..'!tbollll'Ol1HnenICnl " 
1'0. 

f;1I~III'IiBlon from dllly 
o. 

00.o. 
----~--~--~--­

s..:- fOCll-notlll ,I end or ~b"'. p. IY.':!I. 
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6, Table of ptlni,hmt1!l.!-('ontinued 

No. 
!'i per 

lor I rnomh." 

I rnolHh. 
Yo. 
10 days. 
S days. 

No. 
Do. 
D •• 
Do. 

month 

A.O.X.' 1',OI_d A. O. N.' 

PUDW1tI\~Ot 

Admonition Q' ...prhnnod....... . •. YW.o. 
Withholding 01 I'rh-Uel[C5•.•• , No.... 

Rtsttl~tlon to 1l,"lt1 
~·orI~IIU~ofJ)lly . 

• .• .• __ do. 
• ". ____ .de> 

En", dutleil.... • .•.•.•__ do•.. 
R~ucUon In lradt , __ do 
Connnement . ,_, 10 dayl 
ConOnem""t On bread and waU>r Or 1"0.... 

dlmlnLs.hed "lion',
Solitary conl'mcmwt .. __ .. _ 
lI a.d labor ... Uhout OOllftnemen\ 
A ••en ___ _ 
SUSI~nslon from duly 

" ____ .do 
IOdays. 

_.do 

No.•.. 
\ 'e. (no lIm_

n)­
_ No.... 
• ••. do. 

__ ••. do . 
ji per month 

r 1\ r I 
rnootb,11 

Y~(nollmll). No __ .
Yes. ____ .do. __ 
iOdays ____ 10daYll. 
~ da)f8 1'0 

7 days __ ._•. do 
• No _._.do
• ____ .do:> 
•••. do_ 

_ IOdaya...•.. _ 
..•..•do........ . 

No. 
I mnnth.' 

, I punlsbmenll1my be 1011_1. In Rddltlnn 10 or In Itcu 01 admonltloo Or teprlmno'\. 
• E'''''ll!hm~'lI.llnal·1.>e oorublned; liut t(IUI1 <>I COJlnUCUlelll. re!'lrlcUou. wUbboldlne of ptlvlletps. and ~nta 

dulil'S, coumol e~~ I "·I!'elr. 
• I punlsbment (lilly: reprimsntl er.-i ""a II.mWUn.,t, 

'lihown "" dellrl\"1I1nn OfUbertl' on shore. 

• If lm~ by an Omt'1e1 e.o:en:iI nl 0, C. 'I . Jur~ll~tJon. 

I II Inl~ by an offieer el~rcbln,: special C. M. Jurl8dlctioo . 
 

' ....01 RppliCllblt \0 fenerai offi<:(',.,.. 

, J n time of war Or nallounl cme~ncy, or when nuthorl.cd by Secretary 01 N,wl' lnllrne of peace.

Ilfel"lKle from whlcb demoted wa!\\IIlabHsbe<.\ Ill' oomlllRIld Ore(lu lvolentor JOWM C()rnm&Ild. 


:\Ir. LARKIN. H you will look at the chllrt which runs across the 
wide P8.g(', which is entitled, "Company Officer Punishment," you will 
notice on the lefl-hand side there are all tho difrcrenL types of punish­
ments thaL hn.vo been fOlllld in either the Articles of War, the A.I'ticics 
for the Government of the Na.vy , or the proposed Na.vy Articles. 

The 6r8l1wo columns to the right of that whole list are the pUllish- ,. 
mcnts lhat are provided in this Uniform Code, art.ide 15 which we 
al'e now discussing. Tho next two colwnns of course are the Articles 
of War. 

The n(>xt two are the A.rticles for tlle GO\'crnment of the Navy. 
And the last two are the proposed Navy bill. 

Now if we just take one, the to p one, which is admouition or 
reprimand , the Uniform Code provides it for officers I\nd other militn.ry 
persOlmel. The Articles of \Vllr so provide for it. The Articles fOr 
the Government of ~he Nl\.vy provided it ollly for officers I\.nd not (or 
enlisted men. 

The proposed Articles for the Government of the Navy would have 
deleted it, (01' the Navy. 

The next one--~ 
~Ir. NonuLAD. 'Vhllt is t.he value of admonition n.nd reprimand? 

1 could never see where there was any \'alue in hlwing that at all. 
i\lr. L,\lIKIN. Well , fO I' an officer it is construed as severe punish­

ment since it goes on--
Mr. SMAU.... One of lhe arguments that has always been used in 

trying to defend this disparity of treatment. between officers and 
enlisted men is that n reprima.nd would go in the officcr's record. 
Competent militnry men sn.id thaI, n repJ'imand seriously impairs all 
ofli ccr's future service. 

1 think it. would be more SO today where we have 11 selection system 
in the Army and the Ail' Force, the same as the Na\'y liM had, in 
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preference La the old seniority rule for promotion. I am SUI'C thoso 
repl'iolBnds arc going to be tn the officer's record Rnd any selection 
board which passes 011 an omcer is goi.ng to see them. 

They nrc I'cally pretty serious for aD officer. 
~Ir. RiVERS. !lis accountabilit.y is much more severO. 
~Ir. SMART. That is correct. It. will not affect. an enlisted fino. 

He docs not carE' whether you bawl him out. or reprimand him. H(> 
goes about his bu!tiness. But. it is 1\ source of concern for an officer. 

~Ir. BnooKs. Article 15 permits it. for both enlisted men nnd 
officers. 

~rr. SMAUT. That. is right. 
~Ir. BnooKs. Proceed. 
11r. LARKIN. LeI, us take another Olle IlS fin ext.mple: Withholding 

of privileges, nnd also restriction to limjts. The Unif(wm Code pro­
vides, for officcl'S and meH, 2 weeks in either case. 

Tho .Articles of Wnl" h t' retofore providcd for both c1nsscs I we('k. 
T he NilV'Y hnd no pl'Ovision for officcrs, but. for enlisted personnel, 
while t.hey did not cfl.1I it withholding of privilcges or l·cslriction to 
limit s, they had It si milar punisJ1ment which, in footnote 4, is shown 
as deprivation of liberty on shore, which is similar. 

~Ir. RIVERS. Whnt is the duration? How many weeks? 
?dr. LARKIN. 'l'hel'e was no limit. 
~Jr. Rlvt;RS. Oh, T s('c. 
:\11'. LAltKIN. In th(' Navy. 
1>.fr. R,,'~;us. J sec. 
1>.11'. LAnKIN. 'fhc proposed 1\nvy hill would have provided 0. 1­

month limit. Now there, in the Na,y, we had no limit but. 0. pro­
posal by them of 1 month. And in the Army it. was I week. What 
we did substanlially was to strike an average and take 2 weeks. 

'1'hl1.t indkates how some of tbis compromise and give-and-take 
went on, of course, in this whole study. 

Now to go down further. Let. us skip to "Confinement." because 
that is un importll nt one. 

~lr. BUOOKS. Why not. take that "Forfeiture of pay"? 
i\ l r. LAUKIN. All right. 
Thcre we have providcd one-half month's pay for not more than 3 

months for officcrs, and one-half month's pay and not more than] 
month fol' cnlist('d l11('n. T ho Army heretofore had hair a month 's 
pay for 3 months for ofli cers and none for enlis ted men. 

'rhe Articles for the Govel'llIncnt of the Navy have never had that. 
provision. 'fhe p roposed Articles for the NflVY had provided fOI' 
bot h omcrrs and men onc-hillf a month's pay for 1 month. 

?\ Ir. ANOln~SEN. ~ I r. Chuirman, 1 understood him to say the fil"St 
column wns one·hfllf puy per mont h for 3 months. Th iS J'cads G 
monlhs. 

~ I I'. LARKIN. I t.hank you. That is a t.ypographical errol'; I am 
sorry. 

,\ Ir. ANDnESEN. 'I'hat is righ t.. 
~II'. LAnK IN. It reads 3 months in the hill. 
~ I r. HI YEns. 'I'hrel! mOil UIS ill the first column? 
?\Ir. LARKIN. Yes, ~lr. Rivers. 
;\11'. RIV);ns. Well, 3 months for the officers and I month for We 

CI1.listNI men? 
~II'. LAnKIN. That is right; yes. 

8~2ij6--49--No.31----2' 
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:'vlr. BnooKs. Why is there that. difTcrcmco bet.ween officers fi nd 
enlisted men? . 

Mr. LARKIN. I take it. because Lhe officers get. n. larger salflJ'Y . It. 
is not. fIS much of n burden as it. would would "be on the enlisteel mun 
for that. pCI·iod . And l.hcn, ognin , it. is to balance off the fact. that 
there is no provision for confinmg officers. 

There has not. been nnd is nOlle, whereas here there is a. provision 
for confining enlisted men. 

Mr. ELSTON. lf you took that. much pay trom an enlisted mell ho 
novel' would ]'cenlist.. 

~Ir . LAnKIN. That. is possible. 
:\11'. U"' Ens. Then, too, the officer bas morc responsibilit.y. 
;\11'. S~IAIIT. ]\[1'. Chairman, this provision relative to officers was 

writ.ten into H. R. 2575 during the last. Congress. There wus serious 
complaint lodged as to the dispnrity of trentment. between officers 
and enlisted mon. 

Up until the time of 11. n. 2575 lhe President was authorize(l to 
excmpt wlUllevol' dasses be desil'cd from trial by su mmary and special 
cow1.s mnrtiu l. li e, historically, hus exempted OfliCNS from t.rial by 
specinl 01' summary cou rt.. 

As u consequence, we were confronted with the situation of nu 
enlisted mnn und an onleer returning to the post both equnl ly dl'Unk 
and disorderly. The enlisted man might. get a. summary or n speeinl 
court, but the officer's con:mflllding oHicol' WIlS faced with doing one 
of two things with him: Since he was not lriabl(' hy a SUmmflJ'y or 
speciHI COUI't, he either had to reprillltmd or admonish him under 
lho IO-ah Articlo of War OJ' submjt him to trilll by it general cowt, 
lUlutia\. 

Now, ndmjlledly he should not get off, but {'ommunding omcl'l's 
wero reluctflnt to subject. an officer to trial by a. goneral court, It 
is Ull extrenwly serious thing for an offi{,pr, as well as an enlisted man. 

Now in order to geL around that, we pro\-ided lhat officer's wcre 
subjed, to specinl trial, the same as enlisted. They arc still exempt 
from trifll h:r a Slunmary court llH1J'tiai. But 1 do no!' lhink YOll nre 
!,l"Qing to find fl.llJ ofliccr being tried by a. special court. 

The Army and Air Force hn\'c had the jurisdiction to do thaI. since 
the 1st. of l~ebruary , ",he'll II. R. 2575 went. into cff!'ct, Ilnd 1 doubt. 
thnt any oni<.'er hilS been tried by a SpeCi!ll court. 

l'\OW whut else cnn ,you do to them? The committ ee was of lhe 
opinion dUlL the only thing I hitt t hey could do WIlS to increase the 
commanding offiCe'r's pUllis[ullenL so that he could forfeit some of his 
pny. 

And iL has been gCllcl'Zl.lIy said thnl it was pCZ'haps lhe mOSL efi'ccti\·o 
thing thnL the committee did , so fill' Il S curbing recnicill'flllt officers 
was con('erned : Reach in their po('kl't und take some of their mOlley. 

I still think it will have fl very beneficiul {'{fect. But 1 \\ould 
like to pain!' out to the committee thaI, II . H. 2575 gll\'O the officer 
the option to refuse tbis punishment, thinking he mir.-ht get thlltllltlch 
of It forfeil-me and elec\' to slfl nd trial by cou rt. !'bis bill do('s not. 
provide fOI' such all option un less gnl1lted under subsection (b), lJy 
rcgulll.Lioll. 

1 11'. BlIool\s. This forfeiLUJ'e of one-hnlf of the pay does not. COvCr 
ot.her benefits such as we will say mlions, housing, quarters- ­
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~ Ir . SMART. You will notice the language of the bill says "For­
feiture of one-half pay." It docs not say allowallces. It is one-half 
pay , and r construe the language to limit it, to base and longeviLy pay. 

i\lr. BnOOKS. And that. is the same for both officers a nd enlisted 
men. 

~[r. LAmo N. That. is righ t . 
~II'. SMART. Except. for the enlis ted man the forfeiture IS ollly 

one-half for I mon th. 
:\ lr. RI VE IIS. 'Yhnt did yo u sny about longev ity? 
:\Ir. SMAUT. Both base Ilnd longevity pay will be subjec t to the 

forfeil.ure. . 
~lr. Rl vEns. lIow do you read longevi ty int.o it there? 
~Ir . SMA nT. ThilL is par\, of his pay . 
:\1 ... !li VEUS. 011 , 1 sec. 
~II'. SMAIl'!'. '1'0 the exclusion of his allowances. 
:\\[', Hl vf:ns. 1 scC', l ..e!' me ask ~II' . La rkin th is question. 
:\\1'. LAnK IN. Sur(' ly. 
:\[1'. Rln~ns. 'Which one of those scntences tlltlL th o commanding 

offieN crill impose, thfll.. you hnve catnioO'od there, rcprescnted the 
lal·~es l.. find tho mos t. diflicul t. oncs to resolve 01' comp romise in yOllr 
delibcl'ations? 

:'-.11'. L A itK I N, \Vell, t h e confinemen t. lllld the br('ad-f1nd-wfllt'r 
mtions of courso were the points of major issue, The Army docs 
nol.. desi re to usc them, They nevcr luwe hlld them, 'fhe Navy 
feels that it is very necessa ry th at.. they continue to have them. 

So the com promise I'en lly amounted to provid ing for ihelll in the 
stnlute, and then providing thn,l the Army find the Navy rnll COIl ­
tinue to choose io go fOI'wnrd with their present.. pnlctlce by t he 
terms of 15 (b). 

l'nder 15 (b), 1 draw yOUi' nttcntion , we provided that the Sccre ­
tnr.V of a depiu·tlllrnt.. IUny by regulntion- ­

\11', RI VI::I<S. I sec. 
\11', L AnKIX', Pla('e limitations on the powers gnmtcd by this 

Ilrticle with reSr N.'t to thr kind Ilnd amount of punishment authorizcd, 
Now you wil I' ('('nll thu t m:UlY of the wiuH'sscS who appear£'d hefore 

you last weck were trilical of this fil' tide ill thnt it in their minds 
eXI('nd('([ and providrd for more S(>1·ious punishm ent. Ihllll the Army 
or Ail' Force heretofore hnve been authorized to impose. 

By virt1le of (b), however, the Army and the Air Force-th ei r 
Se{'l'ctll ries, thoL is-('an elect. to instruct. t lH'ir comlllllnders not to 
impos(' th e 8('nlellces that are provided und('1' (<I ), (e), and (f), as well 
as (g), if tl1 ('y desire . The A.rmy can prevent. it s commondel's frOIll 
imposi ng IlnytiJing more than th ey now hove the I'i~hl to impose, 
exc(>pt for t he fa ('l lbnt I'(>slrict iolls and witbholding of priv ileges ha s 
been ex tenlir d to 2 wC/,k-,; mtller 11l0n I. 

Thl.' Na,'y on th<' other hond con continue to impose 7 days' ron­
fin enlC'nt. ai' 5 clays 011 brl'fld and \\' 11\.('1', 

Now of ('oul'S("lhl.' .\rmy docs not carc whether th(' l\'ayy docs tha t., 
nnd Ihe Navy dors not ('arc if the .\ rmy docs not wish to do il. 

\IJ'. Hn'Eits . Thnt is I'il$ht. 
:'-. 1... L AIt KIS . l3ut til(' (hfferell('c fin.! the desiJ'e to hnv(' Ihe proYision 

fOl' ('onfiuellwnl in tllc Nn"y springs sUl..;stantially from their shipbonrd 
opera t ions. 
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~[J'. RIVERS. Well the Kavy has found that. from experience Il 
1l1f1stcr of a ship has to be the mflstcr. 

~ h·. LAnKIN. That is righL, und they found thnt. as t.o a man on 
shipboard who commits minor offenses 01' is ;ust no!.. in step- is 
Jllnlingering 01' doing Hny number of other uTitaling things- Lo 
\\Cithhold privileges from uilll 01' to confiuc him to the ship is not. 
much of fL punishment. 

lIe is airC'lldy confmed to the ship Illld pmbnbly hils been for amont h 
whi l" they lI.re at. sen. 

~lr. RlvEns. ThilL is right. 
:\1r. LARKIN. It, just does not. do much good. He hns not any place 

to go anyhow. 
~ r l'. R IVERS. That. is right.. 
i\11'. LARKIN..1.nd unless you can confine him mOI'c restrictively, 

for instnllct', 7 days in the brig, why you aI'e not giving him nny punish­
ment at all or yOll are not. impressing on him Lhe necessity of stopping 
the conduct which he is engaging in, ]~or tbat reaSOIl it is quite 
ncccssflry in their vicw, and of COurse the Anny has no objection 
whatever to them doing that. 

They r(>{'ognize thnt it is a different kind of diseil>linnry problem 
that is fneed by tilt:' Navv. For that ren'lon, mlher than delcte the 
7 days' confinement. and hread and water arHl hinder th(' Nl1vy I1nd 
rather than force t~H' Al'my to use it wben they do IlOt wfl nt it Ilnd ,do 
not feel they need It, we felt the most approprmte way wa. to prOVide 
these punishments in the statute sml tht'n let. each Department. 
dC'termine which ones of thcse different snd various punislmlents that 
arc set forth arc necessltry for their own disciplinary pI'oblems, 

I can 1 think forC'ctlst. for you right at. this minute t hat. if this is 
phrased this way the .Anny and the Air Force will immediately instruct 
their commanders not to impose tontinement and brend llnd water 
and that the Nllvy will permit their cOllunfllldcrs to carry out those 
punislullents, 

It is by virtue of this flJTtlllgemeut thaL we get this flexibility and 
Lil{' ability of each of the services to go (orwflr" on their own. 

Now we strove very hard for uniformity throughout this code and 
I think we have aehieved about a 99 percent uniformity, This is one 
of the few provisions under which it is pos.iiblc fo1' the service to have 
something less thnn ('ompletc uniformity and as far as we were able 
to determinc the diffe.rent practice seemed to b(' dictated or seemed La 
be desirable by virtue of what is admittedly a different operation, 

" 'e just could not. solv6 it. any other way, No one was a.ble to say 
thllt the Army's present or the Navy's preSCIlt punishmen ts fire just 
perfect for fill three serv ices and tirey have to be squeezed into a form, 
one way or the other, 

1\11'. GAVIN, All three services now fire in complete accord with 
your suggest ion '? 

1\ l r, LAnKIN, Yes, si r, They all subscribe to this techn ique nnd 
fee l that it is the best way to solve what is probably a meritorious and 
sound difference in their disciplinary problems. 

Also remember, this is not of course, court.ma.rtial procedure. 
;\ f l'. RrvE RS. Did you ever come across the case where an officer 

warranted such a li rocedu('e, say wit.h nn ordinflfY troublemaker 
aboard ship? 

~Ir, LAnK IN, Well, you will notice bere that an officer is still not 
subject to confinement under this, 
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~fr. RIVERS. I sec. I mean have you eycr found n cnse where tile 
Navy would warmnt stich trcatment'? 

),11'. LAR"I1\'. I will fisk Captain Woods. 
Captain 'VOODS. I do not think our officers nrc very often recal­

citrant, si l', If they show indications that way, that would be tflJ.am 
up in their fitness repol'ls vcry promptly by their' cOlllmonding officer 
lind OUT' select ive process would operate to eliminate th('m v('ry soon. 

~I~. RIVERS. They go back to that fitness report lhat. ~ Ir . Smart 
Illl'ntioned. 

) 11'. Bnool's. ~rr. Smart, we wliut to hear from you on Ihis, too . 
.\11'. LAnK)N. There is Illlother point , Mr. Chairrnnn. 
:\f ... BnOOKS. ~.ul ri:rht, go ahead, :\11". Larkin , and finish. 
:\Ir. LAUKI",. The third point of difference I mentioned before was 

this question whether or not. 0. person brought before 0. commanding 
officer could refuse the punishment. 

Now unfortunately this is n complicated problem which you just. 
cnllnoL decide, it seems to me, based on tho company punishment 
nlone. It. is ono of f\. Jill'ge number of differences we found. III the 
Army at. compnny punishment there is the pl'Ovision thllt. it. cnn be 
refused. 

III the Navy at. mast thcro was no privilege of refusnl. But when 
we ~et to the next. higher court in the hierarchy- this is noL a court 
at n11, but when you comc to your first. inferior COUl't; The summary 
in the Army and what. used to be co.UC!d the deck in the Navy, why 
we found just the opposite. 

1n the Army it. wns provided that no one call rdus(' the summary 
court trial except. th(' two top noncommissioned grades- Ihe.y were 
gi\'en the right-whereas in the Navy deck everybody who was 
subject to it was given the I'ight to refuse it ano fisk for the next 
higher COUl't. 

No\\' to tak('l it by SCl'v i(" ('Is; In the Anny you ('ou ld r('fus(' company 
punishment but you could not I'efuse SUnmlll1'Y punishment, unless 
yOll wel'e onc of the top two Ilnncommissioned gradefl. 

In the Navy it WitS the opposite; You could not I'efuse mast. YOll 
had to take the punishment., that is Illly of these punishmeuts. 

:\Ir. RIVERS. Yes. 
:\Ir. LARKIN. But if you were given a summary court , you could 

I'cfuse it Ilnd demand trial by R. higher court, in which case you might 
have been awarded a sUllullllry in the Navy, which is Il speeiul, fol' 
the Army I or n. gelll'rfil COUl't. 

So we found on each leve l opposite pl'Ilctices, and tl'ying to make that 
uniform was a vel')' difficult I·ob. And frllnkly we just could not. 
'l'hCl'C, again, it grew out of tIe diffl'rent pl'flcllces and the different 
opl'rations. 

The Army has felt that it is appropriate protection to the man to 
allow him to rcfus(' compan.v punishment,: Thes(' foul' 01' five 
relatively minor punishments. They felt that he ought to be able to 
ask for a court martial, in which ('vent he could be awarded a summary, 
special, or general. 

]n the Navy it has been felt that at mast-lIw equivalent to com­
pany punishment-particularly on shipboard-­

:\fr. RIVERS. :"{o niternative? 
Mr. LARK1N". Th n,t no one shou ld havc the right to refuse. That 

fl'om their point of view as to operations is the most important point 
of discipline. You have not fl.l'I'ivcd at, yoUI' court martini structure . 
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Th C' cnplnin of the sh ip ought. Lo withouL !loving the mnn refuse, 
be able to impoS(' for t.he di~c:jplinary purposes of t i le ship these \'01';01 18 
punishments. HOW(!\,N, they fdt lhat if II milt) had a deck court­
lind incidC'ntlllly 1 IYlighl stop using all thoS{' l{·rms-they flrC' (:Oll­
fusing-bccflilsc we actually haW' becn nbl{' to ngrc{' on IUlnH'S [01' 
the courts. 

,,~c hn\"{' adopted tbe Army names so that We' hnY(' now summary, 
special, IlIHI gCTl(,l'ol. . 

}o. f r. RIV~;RS. ThaI, is all s('l'vi('{'s. 
,\II'. i.. ,\HKIN. l?or nil tile s('l'vic('s. So if 1 may] will W!i' tho:'!(' 

WnllS. 
The Nnvy ('it. in conncelioll with the sunullflry, tho 10w('st court 

mnrtiul, that sinc{' in the Nllvy it usually is handled-it is nlways 
hn netlC'd by Oll{' mall of COli rs(>-by tll£' couunnndcJ"S exceu live oflker. 
why anybody who has bcen brought bdore it ought to have til£' righ~ 
to ask lor th(' next highcr comt: The summary, which is the thrcc­
man court. 

If a mall fecls LhaL be is rcnily innotcnt, why hc might fcd that hc 
has a bettl'r dlflllCC of convincing some one of thrcc 01' several of t lln'l' 
rather thlln just ol1e man. On thc other hand, the Army felt that in 
tbeir summnry court-although it was il onl'-mnn court it was usually 
un officer of a higher rank than tbc officer who ('ollld impose eompnny 
punishmf'nt-thot except for the two top noncommissioncd gl'odes 
they ought not. to be able to refuse it but should have to take it, 

Now here is the way we have attemptrd to soh·c tbat: We lu\Vc 
provided by this article that.. in Lhe same wa.)' that. the secretary of 
each department. may decide which one of tbese punishments the 
commnndcrs in that. department will impose, so a lso he should havc 
t.he right to d£'ride whethel' or not they are going to allow the pCQple 
who comc up for company punishment to refuse it.. or not, 

I can forecast immediately 1 thi.nk tbat the ,Army will give e\'(~I''y­
body who comes before company punishment the right to refuse It, 
just as they hnve been doing in the past.. 

MI'. U'VEltS, T hat is youI' lowel' d iscipline? 
~ I r. LARKIN, That is rigilL. Whereas the Navy feels it.. is not ap­

propriate at scn. whE'1l the captain of the ship is imposing it, that. the 
man should hovE' the right to n'!fuse it.., 

So we are going to lea\'e it, according to this, to each department. 
And as I say I know they will continue their present procedul'cs, whieh 
differ, 

However, wh en you get up to yOUl' summary COlll·t level, wh crc there 
is a difference now as I pointed out, we pl'ovided in article 20 thaL 
evcrybody should have th e right to refuse a sum mary court.. exccpL 
of coursc onyoU{l who IU1S bccil given the privilegc of refusing com­
pany punishiment and did so l'E'fuse it. 

Mr. Hlv.:nf>, T SN,', 
).fr, hHiKI:\, So that "OU will not hnve the situation that he rt'fuses 

company puuishment, is awal'ded a summary, and then refuses thill, 
too. 

),11', R IVERS. Yes. 
MI'. LAnKIN. B ut.. if he co mes before lhe summary in tile first 

instance, whcther it is Army, No."y, 01' Ail' Force, they cfln all rc.fusc it. 
).[r., RI"~:ns, That is I'ight. 
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~Ir. L ABKI". And gt't II bi" h('r 0111.'. In ,-jew of the fact, t111lt. we 
cxpC'cl the Army to permit theil' proplc to refuse com pnny punish­
m ent, tli en if It mllll hilS COllle bcfol'c company pun isiull!'nt. in the 
Army and has I'cfuscd it oml is awa rd ed n summfll'Y court, he could 
not refuse that, too. 

Now lhnl is compiiclllcd I know, but the problem was eomplica lcrl 
a nd the ditr{'['('II(,e5 W('f{' great, find to lI)' to SCjueeze those diffl'fcneC8 
in to OJ'(;: irondad. uniform pro\'isioll across tilt' bonnl WIlS just. 
somcthing-­

.\11'. GAVIl\, The Knxy hns IlC('('plt'd this proposnl now, hase they 
not.? 

~Ir. L.ut" I=-. Th ill is right. Th is proposni liS II'ritten hrl'l! and os 
pl"Ovidcd in nrtlcle 20 is at:ccplabl(' to th e tilre" sen ices. 

i\ fr. GAVIN. And fUSQ the ehnuging of the llum('s of su mnuu'y nnd 
spccinl find g<'ll<'rn!1 

:\ Lr. LAnKIN. Oh, .ves; yes, sil'. 
':\ fr . li n ' EIlS. Now , is thN(' lilly rent ne(>d for u spcciu! coul't? 
~ rr. I.... AHKIN. Well , til(> specin i is 0. court. It is u more formn! 

proceciur(' thull th(' eompnny pun islunent. 
~k HI,, ~;ns. ;\1)(1 with fl gr'entt'l' number' of judges? 
~fr·. LAnKIN. Thc!'e 111'(> no judges but th erc must bc no\. l(>ss thnll 

three IIlCm b ('I'S. 

~rr. Rl vt;ns. You ~o f!'Olll thrce to how many? 
)11'. L AIlKIN. Not less than fi\"('. 
:'\[1'. Hlv.:ns. Olll'to thrce to nyc. 
:'\11'. LAR KIN. Thot is right. 
),11'. B nooKs. Now, did r IInderstnnd it thnt it is yOll r prediction 

that the Navy will not. permit tbo enlisted persons to refuse compa ny 
puni~hmelll? 

:'\11'. LAnKI;.'. Tho t is right. Tba t is their present practicc, lind llH'v 
fcel it is necessilry and they intend, as of this minute, 10 ill\'oke t!tdr 
discretion in that fl1s hion . 

),11'. B nOOKS. And who\.. Jlul'flgmph docs thllt come under? 
i'fr. LAnKIN. Thllt is 15 (b). 
Mr. B nOOKS. Ally fUl"lh(, 1" (juestiolls on this? 
~ Ir . LAnK I ~. The criticism that. t his is inc l"('asiug- punishments, Il!lel 

so forth I1nd so 011, tlctually bnsed on the exercise of tilt, D ('parlmental 
discr('tiOIl 1 do not think holds wat{'r, frankly. 

W hat it I'cally dol'S is permit caeh s('J"\'ice to go accol·ding to thei r 
present practice at the same time. Now thnt is the best. judgm('nt 
we could fOI'm on this. 

~Ir . EJ.,STON. [n other words, so far as the Illw itself is concerned, 
offcnses are unifonn. 

:r"rr. LAItKIN. That is ri ght. 
)'11'. ELSTON. 1 f one se rvi cc wan ts to place certllin limitations within 

their own sel"vic{', they may do so by all order of the Sccrettlry of 1IH' 
Treasury. 

MI". LAIIKI N. ThaI. is r ight. 
).11". ELSTO~. But, SO fa r as the law itself is concl'l'ned, e\'el'ylhing 

is uni fOMll. 
)[1'. LARKI N. Tha t is ri~ht. 
:\fr. E LaTo.!'/". And by vlrtuc of the authority g ran ted in subsection 

(b) to permit. the Secl'elories of the s(>rviec to issue regulations placing 
limi tations on the excrcise of the authority gra nted. 
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~Jr. LARKIN. Yes. 
Mr. E[.S'l'ON", Thoy mny proceed just as they havc in the PIISt.. 
~lr. LAnKIN. That is exactly right, Mr. Elston. 
).tT. GAVIN. ~Jr. Chflil'llHUl? 
.Mr. BnOOKS. )'JI'. CIlNin. 
Mr. G,\VIN. On page 13, ill. subscction (0): "Jf imposed by lUI 

officer ('x('r('i~illg general ("ourts~martilll jllrisdiction," it has been 
sHggcsll'd to me thnt thllL he made to relld "if imposed by an ornerr 
n.uthorizcd to exercise appointing authority with respect to gCllcrui 
courts ITIlll'tillJ," 

),11', Hlv.:ns. Explain it. 
~lr. BnooKs. WhEll. is yOUl' idea there? 
)Ofr. O.\n,\:. Well, it takes it awny Crom ('ommnnd control lind 

authoriz{'S lh(' Illllll who is exercising or appointing the authority 
rather Ibtln tbe commlUldnllL who is now mllkill~ the l'C'{"ommendation. 

Mr. RIVERS. What about if we s('t. up n sC'pnmLe JAG? Docs tllis 
go bnck to convening authol'it.y? 

Mr, G,\V IN, 1do not. know, This is a sug!{eSLion that WitS made to 
me nn.l1 would like to heltl' EI discussion on II,. 

~Jr, ELSTON, In other wo)"(ls, you Elrc lnking the position that a 
single offie!.'r doC'S not eXf'IX'Lse general courts-martini jurisdiction? 

~lr. G.\V IN. Tho.t. is rig-ht. 
h shou ld read "if imposf'd by nn offic('r authorized to (>x(>rcise 

appoi.nting authorit.y with I'(>spect. to general courts marlinl, " and 
then follow with that forreitllr(' of one-half of his pay per month for tl. 

period not. ('x('C'C'tiing 3 months. 
lo.iJ'. ELS1'ON. T hat. is subsedion (0.) «(')1 
..\11'. GAVIN. That is subsection (a) (1). (c) . 
..\Ir. ELSTON. (a) (1 ) (c). 
,\11', GWIN. Tuat is right.. 
Alr. BIIOOKS, Yes. 
Mr. GAVIN. And also it go(>s into section (2) (g), on page 14. 
1\l.r. EI.STON. I think ?lr. Smart. has COllle (>xplanalion . 
. \11'. SMAltT. Of course, I havo no idea. what. the sCllse of the com­

mit.tee is as to what you nl'e going Lo do rrbOIlt. the appoin t ing authol·it.y. 
II you 1C'{IYe it. as it. is now pl'o,~idcd in the bill, S i r. Ga.vin's 

nmcndmellt. would not be llec<'SSary. 
i\lr. GAVIN. ·What. article is that? 
i\lr. SMART. Article 22. 
:\Ir. GAVIN, :\l oke n note on that. 
?'Ilr. BROOKS. If tbere is no objection, the commit.tee will pass· that 

one am('ndment.. 
:V1 1'. NOBIlLA1). May T nsk II. qucst ion, :\.fl'. Cha.innan. 
:\11". BnooKs. Just one momc nt.. Subject 1.0 return. Will yOlt 

make Il notnt.ion on thR.t, i\ lr. Smart? 
7\fl'. SMAUT. Yes, sir. 
:\[1'. NORDLAD. What is t he purpose or section (c) on page IS? Ts 

t bal. tied in with section (b) and, if it is, should tbere not. be some 
defmite statement that it. is tied in with (b)? 

:\[1'. S~UR·I'. I thi nk you will find, :\ Ir. NOl'blad , that. that is a pro­
vision wl'iUcn to ncco mmodnto thc Navy o.nd the ConsL Gunrd where 
Lhey refcr to fin officeI' in chArge. 

Now in the Ail' Force and in the Army we have no such designflted 
officer us all officer in charge. 
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:\ Ir. NOIlSLAO. Thal is ri~hL. 
).Ir. SMART. I think it refcl's to nn officel' who mny be in comlllllnd 
 

of It unit-­ . 
:\11'. NOItBLAO. A smn U hoot. 
;\11". S)'IAUT. Thill, is rivht; isolated and .'cmoved from the us\l1l1 

channels of commnnd. 
:\11'. ~onnLAD. Should that not be tied in, th('Il­ llflt'r the word 

"preseribcd" Jlut n comma Ilnd add "in accordance with subsection 
(b) ," 01' somelhing of lhnlnnture. 

:\11'. L ,\UK]N. I think that is the intention, :\1 ... Norblad. 
1 think thn t is flpproprinle, nil rig:ht. 
:\11'. NOnIlL,\p. To be added. 
:\11'.l..AithIN. Yl'S. 
:\11'. NOUIIL'\O. Could tlml be Ilddcd-in other words to show thnl 

(e) 	is 10 he lird into (b) ? 
:\11'. BnOOKS. ,nlE'l'(' is that.? 
:\11'. Nonnl.A]), Otherwise it, is wide open. 
:\11'. llnooKs. Thai was the point that WfiS brought to the f1tlcntion 

of the chnirmnn in st·vend general sta tements Illacie I)('for(' lhe COIll­
m.iLLec there. 

:\ 11'. L AnKIN. It is intended to be tied in now. 1 think you ('nil 
constnu' it to be 511("h, where we say II suell of the punishments' author­
ized to be imposcd."

MI'. NOIIDI,AD. ''In accordollce wilh subsection (b)," which would 
clCfir the whole thing up. 

:\11'. LAHKIN. Sincc that is thc intcntion, it ccrwinly docs clear it up. 
),1"1'. NouBLAD. 1 think it should be put in specificnlly. 
Mr. BROOKS. State youI' language: there, :\lr. Norbhl<l, so we Cfln get 

it specifically . 
.:\fr. NORBI,AD. The section soys that "all officer in chnrg"t' may, for 

minor offenscs, impose on enlisted persons assigned t.o the unit of 
which 11(' is in charge, such of the punishments !l.uthorized to be 
imposed by commanding offieel""S as the Secretary or the Department 
mny by regulation speci fi cally prescribe." 

:\11'. BROOKS. Whllt challb'C do you propose now? 
),11'. NORDLAD. "In accordance with subsection (b)," which is the 

section before, which allows ench Df'partmcnt to set up whether thcy 
wnnt it by brcad nnd watc]" or confinement 01" pay forfeiture. 

i\ f r. GAVIN. " rhere would you insert it? 
Mr. NOHI.ILAD. At the end. 
Mr. BROOKS. Change the period to a comma and inS('l"t the fol­

lowing- . 
M r. NORBLAD. "Tn accordance with subsection (b)," is thn.t tight? 
M r. LARKIN. That.. is right. 
Mr. NORBLAI). Of al"licle 15. 
Mr. BnooKs. You have heard the suggested amendment. Is there 

any fUl"tJlC.r discussion on that? If not, we will adopt lhe amendment. 
i\lr. ELSTON. Let us get that straight. I am not quite clcar. 
i\ l r. NonDLAD. Well, in oilier words, i\fr. Elston, your main article, 

article 15, sets forth all these various punishmenl8. Then it-says under 
subsection (b) that the Secrewries may limit the punishments in their 
own service. For example, they tell us the Army will not use the 
bread and water and the Air 1.1'01'00 will not use the bread and waWr. 
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In section (c), the officer i.n ehorgc mny impoS<' on enlisted persons 
8urh punisluncnts nuthOl'jzed to be imposed by conunnnd ing officers 
ilS th(' Secretary of the DeplIl'tmcnl lllily by regulation specificnlly 
prescribe. 

Well, that would \('I\\'o it. wide open, if we do not. lie this section (c) 
ill willi su bsect.ion (b). 

;\ 11', B nOOKS. Corn·ct.. 
J\II'. RI VERS. Thn t is right. 
~ JI' . NORBLAO. Thcy could hnng them, 1 think, undel' thnt. if the 

thing is construed broadly enough , for being drunk. It does not hurt 
it !lny, but I think it. clcnrs lip Ole intent. 

),11'. L ARKIN. I ngl'cc. It. wns not. intended to bt' diffCI'cnl. 
:'\11'. I\ORBLAD. That. will icllVC it. wide open fol' l il(' Dcpnl'tnlC'llt to 

j)t'('s(,l'ibc finy punishment, 1 should say, if it is not tied up with tbat 
nngunge. 

]\ 11'. L AR KIN . Yes. 
]\ 11". BROOKS. Now is there any further discussion On the ame nd­

ment. ilS read? 
Mr. RIVERS. Can we hCllr from Mr. Smar t.. 
:\11'. SMART. 1 hl1.vc somc eommcnts. 
.:\ 11·. BROOKS. Yes; we want. to heal' from ,\ 11". Smart. I think it 

wo uld be [I. wisc thin.g before wc gct. into a gcnertl l dis('ussion On these 
articles to hcar £I"01ll both J\lr. Smart a.nd ).[r. Larkiu in the future. 

).h·. RIVERS. "'c hllve arol1 coil. 
':\[1', BROOKS. I nm not prcsnibing lhaLWC are ~jllg to sit herc after 

120'dock. H we could hCIl.1" fl"Olll :\Ir. Sml1l"t before we lefive, 
]\I r. SMART, I Cfln be bl'ief and state my feelings Ilbout. th is nrlicle, 

J\lr. Chairman. 
Mr. BUODKS. AlIl"igbt, if you will. 
J\fI-. SMART. We Stlll-t in here to wri te It uniform code nnd we do 

]JrC'Lty well unt.il we get. down to this nrticie, Now subscction (b ) 
tlu"Ows th is th ing wide 01)(' n to Lhe Secreltlries to prescribe whnt. 
punishmenls will be ill\'okcd . 

1 cannot. escape the fccli ng t.hat if we pnss this the way it. is written 
we nrc going to cvme into some hradaehes further On down the line, 
because you nre goi ng to find lhaL Navy boys on shol'e hnn' no right. to 
elect, to take a court. whcreas the Army boy docs, for eXllctly Lbe same 
type of offense, 

Now, when you considrr th(' specific typrs of pu nishment. pr('5el"ibed , 
1 do nOt. say that. tlwy arc not. nll good. Bu t when you CO llSidel con­
fill £'mellt. for 7 CO llSecutiv(l da.ys and this bread imd water pl"Oposit ioll­
those a l'(' subsections (E) and (F )-those ale thi ngs which, so far flS I 
have heal"d , are insisted upOn in the Navy because th ey need lhem at 
sea. 

Now, why should the Congrcss go along here and pr l'miL the Na\Ty 
to givo confinement. nnd bread and wale.· ashore for disciplinary 
punishment and permi t. clllisted men in the Army nnrl the Air Force to 
be exempted from the sa mc type of punishment.? 

You are leaving it completely up to the SccreLary. 1 cannot 
escape the conclusion that. if those tLlings are ne(,cssary in order to 

j>rescrvc the commn nd of ofliccrs ilt. sca you ough t to ....' rile it. inlo the 
>ill nnd say "when aL SCil, confinement for 7 days," ond " when at sea, 
brNtd nnd water {or 5 days", so that. when you have shore-based 
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pf'I'Sonnl'l, bf' it Army, ~ttvy, 01' Air Forcc, they are all subjcc\C'd 10 lhe 
same I hiug a nd in 111(' sl1mc IllfliUlel'. Ilhink it is \t'tlving it I'ntirriy­

~rl'. BnooKs. ~Ir. Smart , what would you do hcf"(': Suppo!';!.' l\ 
Nov), contingent was assigned to the Army and wns tried by Army 
courts mnrtinl, would :you nllow that type of punishment to be v('slrd 
on the N,wy prl'SOnnrj by fin Army courts martini? 

~Ir. SMA It'\'. \Veil, whcLl Il. Navy mnn becomes Mtnchcd 01' ll~iJ!:n('d 
to an Army unit, we will say :MATS, where they are under Ail' FOITO 
command, at thnt point 1 thlllk he would then be subject to Ih(' nrticl('s 
us constniCd by the Secretnry o( the Ail' Force . 

.MI'. RIVt::lts. l think tho Ail' Forco will be 11 lillie hnnier on the 
)In.vy thlln the Army would. 

}'II'. S\I. .. UT. All right. But h(,I'(I ~'OU hove n sailor who is with 
~[AT~ ond ns soon flS ho becomes nssiglled then if it is nn Ail' L<'or('o 
operation he is not slIbjl'ct to confinement nnd lie is not subject to 
brend nlHl watel', but he is still \\'cnring the 7\'avy uniforlll. 

~rl·. DIWOK S. An Army mnn on a trnnsport, would he be subject to 
bread and \I'fller'? 

).11'. SMAil'!'. or COUl'f:lC, the "hip's captain is in cllflrge. But Il.!isum­
ing you lind n lflrge twit mavin!!, let us say, pll.rt of A cli"ision, wiLli 
nn Army officer Ihf'l'e hAI'ing gene t'lll courts-martini juriscll{,tioll. I 
think IlInL ofricel' hos continuing jurisdiction, find r think he could 
puni~h his men at "'ea in a method diffel'ent Illfln when fl",bol'c. 

Thai would give Army, )l"ovy, Ilnd Air Force find e\'('ryhody the 
sam(> right~, when flt sell, find give them the SHme rights \\ hen aL 
shore. 

:\fr. " 'I;-;STEA D. Whnt objection does lhe Nay)" or anyone else hnve 
to 'Hiting: that provi~ion in'? 

:\fr. GAVIN. :\fn,Y [ fisk the NflXy at this point what kind of an 
offen~e would have to be committed to g:i\'e 5 dnys on hrend and 
woter? 

Captnin \\'00J)!\. Five days; sir, you have II. type of man who i~ 
l'ecfllcitrant, he is pushing subordination nnd he refuses wOI'k, und "0 
forth. ThM is the most effective sort. of punishment. It curcs him 
The only allernative is courL martial, which is on his record for the 
rest. of his life. 

)'fr.131100KS. Cnptain, would the Nary bave flny objection to 
puLling in "at, sca" there'? 

Captain WOODS. 1 think we would, sir. We feci very s trongly about. 
iL, unci 1 would Ilot Wflllt. to take tllt\t responsibility. 

~'rr. BIWOKS. Is the Nu.vy using thaL lype of punishment. ill sbore­
based c5ltlLblishll1ents? 

CAptain WOODS. J3rCild and wa.ter is 1l1most. never used. 1 have 
had (j years command Itnd I do not think 1 used it 10 limes. The 
threat IS importunL. 

1 11'. ELS'I'OS'. CEilltain, docs it. not go bilCk to thc old th(>ory that 
you had to provide a morc severo pellalLy for mutiny at SCII. thfto you 
would provide for the same act 00 shore? 

Captain WOODS. Yes, sir. The cOlllmfllHling omccr is alone. lie 
has the I'rspollsibili t,r for his ship. He must have powers within 
reason to keep his s illp orderly. 

~II'. EI.S'!'ON. Well , that being so, of course it would not seem to me 
that it would take any of those powers awa.y from him if you did IHld 
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the words :\[1'. SOlarI. sugg('sted and say "when al sea," because if 
 
he is on shore be certainly has the same facilities fOI" administering 
militat"y justice that either the Army or the Ail" Force wou ld. 
 

Captain \\"OODS. 1 hnv(> Lwo thoughts there, sir; that l could oirer. 
Olle is thltt for there to ho i\ difference in system within tho Navy 
itself nt s('a amI ashore, would be lUldcsimblc. The othel' thought, is 
in om set-up at, least. the communding officeI' ill assigning IL summary 
court dctniJs nn officer junior to h.imsclf. 

1l would be n lit.tle bit. unsatisfactory for him in his ma t.ure judg­
ment, to assign l)llllishnH'llt and to 1uI.\'0 the mlln oppenl to Il sub­
Ol"(linutc officer and that. subordinate officer to assign a. It'sser punish­
l1l('n t. 

It puts the commanding offi('er in a very bad position and it. puts 
tbe subordinate officer Ln iL vel·y bad position. 

l\lr. RIV F.HS. or course you do not want to take from t.hat COJll­
manding officer, whose ship is tied up temporarily ashore, tue rigbt. to 
have him aboard his ship. It. is where they nro !lunched to a shore 
estahlishment. 

Cnptnin WOODS. Thnt is right. 
]\Ir. BnooKs. By the snJllC' token, thongh, if it. is 1\ necessary punish­

ment, would not An Army InLllSpOI"l commall(lel" need thnt. lype of 
pUllislunent? 

Captain \lOODS. 1 tJlink he wonld not. At sca, the sllip's force 
arc opcrnting the ship. Thc hazards and tht' dangers arc the com­
InAuding officer's of the ships. The others are lhe passengers. 

~I ... BROOKS. But docs not tJIC Army in operating a trausport. 
fUl"IlisJl personnel which is akin to- ­

Captain WOODS. I am not fami liar with the Al"my transport situll.­
tion. 

:\1 ... RIVETtS. T ciln tell you this. J know, I took fl. trip Ilboard one 
of them lost yC!lr. The transport cOllullan(\er is in charge of the 
A.nny personnel aboanl the ship, but. tho captain hAS the over-aU 
jurisdiction. 

1 mean the master of Lho sJlip has supreme power. Evcn though 
tlw Prcsident. of tJle United States is on there, he is the boss. 

)'Ir. GAVIN. He is tJte captAin. 
11r. RIVERS. He is the works. 
:\Ir. i\TOHBLAD. The Army operates more ships than the Navy. 
:\Jr. BllQOKS. It. scems we better go into thnt prctty carefully 

bccallse it. will affcct. the Army and the Navy both. 
}' Ir. EI.STO:-'-. Under this section, as it. is writt(,ll, if the Army did 

sec fit. to impose bread-and-water pUllish.m(,llt 011 thiel' shi p at. sca, they 
would have t.he pm"fect. right. to do it. by ord01· of the Secrctary. 

Captain WOODS. EX!lctly, sir; thAt. is right.. 
;\fr. RIVERS. Thnl is right. 
:\11"" BJtOOKS. Well, now, if there is no furtJIC'r discussion at this 

point., it would be i1. good point. to adjourn. \\",.e will adjourn until 
tomorrow morning at 10 o'clock. 

(W1Iereupon, at. 12:05 p. m., the subcommiUet' adjourned to recon­
vcne 011 'fucsdn.y, ),!areh 22, 1949 at 10 o'clock.) 



UNIFORli CODE O}' ~IlLlTARY JUSTICE 

TUESDAY, MARCH 22, 1 949 

rrO U8~~ OF REPRESENTATI VE:S 
COMltll'M'E~; O~ AR.\IEO SERVICES, 

SUaCOMMI'l'TEE No. 1, 
n'osl!i'ngtol!, I). 0. 

The su bcommittee met. at 10 fl. Ill ., H on. OvertOll Brooks (chnirman) 
presiding.

t-.lr. SnOOKS. The conuuiLtcc will plcase come to order. 
" ' hell we recessed yestcrcluy we were on fll'tide 15 tlUd hud not 

quito completed I\l'licic 15. 
I want to say this to the committee hcrt:': the chuinnnn is fllL'\iollS 

to g<'L this bill out. Tomorrow if the legislativo session is not Vel',\T 

heavy it is tilt' JlUl'pose of the chilirmnl1 to suggcsllhnt we try Lo meet 
tomorrow aft.ernoon 118 \\'ell as tomorrow mOl'ning. 

Of course it the session is h<.'fl\'Y we may not be able to work thnt out. 
But. we Ilrc anxiolls to make progress and if possible t.o gl't this bill 
out tuis wCl'k. 

YI'st.rrciay \\ ht'll WI' adjournrd we Wl're dl'bating th(' qurstion of 
th(' imposition of punislll11('n1., ("xpecially i.n rl'frrCIlCc t.o this bread­
fllld-wall'l' punishment. 
"~e can proc('C'd. ~Ir. Smart, I think, was discussing thc matler 

at that timc. 
~ I r. S:o.I.\UT. ~Ir. Chairman, 1 think it is nl'Cl'ssary before WI' can do 

anything about this 8('ctio l\- w(' ma.y be able t.o rcsokc it spccdily­
for lhe commit.tee to rC'llch some conclusion as to what tlll'Y think tho 
propcr polity should bl'. 

Wc w('rc dis('ussing, pllrtinlitl.riy , subsection (b) on page 14, which 
gives thl' Sccrcturies of tile rrs\)ctliyC Depnltml'nts til(' right to pineo 
limitations by rcgulntions on llC powers grn.llt.ed in this fu·tit!l' . 

.\s I hayc point.ed out to tlw commit.tee, lUIder the bill ns <lra\\ 11, thnt 
is, this particuifu' urtide, it will be possible for t.hc Sccrl'tary of t.ho 
i\'nvY- llnd it hns alrt'ndy bCl'n declared t.hat. this is what ho will do­
lo fwlhorii((' brend and w~\ler as well as confinement, for enlisted 
pcrsons of t.ile Navy.

On t.he contrnq', it has nlrcndy bl'en pointed out thnt. til{' Sccrelilry 
of tlw .\I'my will by regulation not permit disciplinary punishllH'nt. 
which indudC's bread and \\ at.el' 0 1' confiurment. Thos(' arl' long 
standing pnH'tic('s in each of lhl' s(,l·yices. 

If il is thc fc("ling of tlJt' committee that it is apl}I'opl'illtc for thcm to 
contillU(' to do that, then 1 think you can buy t lis st'ctioll almost. as 
written, with one exception or suggestion \\ hich I shll.ll makl' to you. 

On the other hand if you think thl' committee should not only 
pl'rserih<' the maximum punishment which all of the scrvic('s ('an 
l'xI'rcise but that you. should likewiS<' \\rite ill the minimum punish­

(941) 
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olC'nLs and lhat all scn"i('('S must and will hnvc the authority to exer­
cise nil of those powers, then WI' arc in trouble. 

;\1 ... DEGnAFFt;;\,IUJW, Excuse me just I minute. 
:\11'. SMAln', Yes. 
).1[', OEGRIFFENRH:O..\5 1 understand you find i'llI'. Lnrkin, the 

In\\' is t.he S81l[(' as to nil of lhe services but. you IinYC' Pl1ouf;\h leverage 
in lh('fc to whf'l'c the i\M'y {'!\n continue to follow their poh<:y and t.he 
Army {'IHl continue to foI1o\\' thrir policy? 

Mr SMART. That is exnctly the provision of the bill and that is 
exactly tJlC! purpose of subsection (b) which 1 am now discussing, 
)'k deGrnfTcnri('d. 

).11'. DnooKs. The Ja\1 \,;11 remain the same, but lhc policy will he 
a. 	little ditrerent in one branch 01' the other brauch. 

)'1", SMAlrr. The policy will definitely be diffe'·rllt. 
The unknown laclo[· here to me is t.llis: 1 InUlkly do not know 

what the committeo is going {O be faced wilh WIWtl it gets to the 
floor of the Houso. In nddition to the pt·ovision.s of Uw bill 1, like 
you gentlemen, am always confronted with the fact: What will the 
House, buy. 

Now, if they kick OV('I' the trfl.ces whol1 we get to the floor of the 
liouse on this Uling lind start complaining about bread lind water 
and confinement and UII' fn('i. that some of tlH' scn'i('CS an' going to 
do this U1Ulg diITer{,lltly W(' llIay V{'I".... well get in to u-ouble. 

On the other hand it mit-hL be accepted with an open mjnd, as 
they did with H . R. 25i5. rJH'Y accepted it. hy voi("f' ,·ot{' witJwut. a 
single dissent. That is mntt{'r fOI· you gentiem{,11 to decide. 

~Ir. RIVERS. Let m{' say this: \Ye cannot a~um{' any patJl the 
] louse is going to follow. 

MI". SMAR.T. That is right. 
~Ir. HIVERS. No telling wlillt. will happen on the {l001'. 
But. the mnin tJling is, as 1 SCI.' il, to de('icic whether or not. we nrc 

going to have the Nn.vy pm"SUl' a COlll"Se on shore-based estnblishments 
the same as tlu'y pursue nhonrd ship. Personally, T do not tllink it 
is necessary and I am going to vote that way. 

Now I am not talking obout. it ship tied up at a dock . 1t. suits me 
to let them do the Sflmc thing abOftrd ship at a dock as thry do aboard 
ship at sea. But when it comes to shore-based establishments, it is 
some thing else-l do not. know why we should make fi.sll of one and 
fowl of the otlier-because the philosopby is diIT{'relll, 

The matter reigns supreme, because of obvious reasOIlS. 
Mr. SMAI!T. \ Iy thought and my suggestion yesterday, Mr. Rivers, 

in suggesting Lhat. we might prcscribc bread and water and COllfme­
ment. when aL sf'fl,-nnd, like you, I meant. aboard ship--

Mr. R I VJ,;HS. Yes. 
~Ir. S:o.I..utT. I realize thaL there are problems o.t sea. Everyoue. 

aboard IL ship is restricted or confined, in a c('rlain sense, purely by 
tho nat.ure of tile opCl'atioll ILnd it. does not do mu ch good to restrict 
a man to the limits of till.' ship, as a. pWlishment, whcll he is alrendy 
T{'strictt'd by virtue of being ot sea. 

~ I r. Rlv);}ts. And you t8nnot shoot It man aboard ship for deserting 
because he can only go tl[(' length of the ship, while in tile Army, 
he cn.n ~o the length of th(' bo.ttrefield, 

~ I r. SMART. T hat is right. So yOIl hove to be a little morc severe 
in extreme cases. 



943 


)'I,". R IVERS. ThilL is righl. 
:\11'. SUART. And I think brend and waler and confillt'lllcllL nm 

appropriate at sea. 
~h. Unom's. Would il. mc(>t. the app roval of 11111 co mm ittee to 

npPI'oi'lch lhis Illotlf']' fmlll the standpoint. of ren ding into suhst'clion 
(0 a !>tipulation whi ch would limit. thnt. subsection to those se rving 
ill high sen? 

~'r. R,,·t:RS. Or IlbOllrd ship. 
),11'. I;MAlt'r. ] would lik(' to point out lhat my COIllIlll'llt is 1101, 

dil't.'(,tf'd solely to !litVill personnel. As we all know, we hnx/.' Army 
Ilnd Ail' F orce lroops sCllttcl'('(i lhroughouL the world. it Inlly be a 
F:llfc stntemenL to make that perhaps we lulYC as mfl ll;'>' soldiers aud 
airmen on ships being transported to Il nd from theil' OVCI"SCns stotions 
as we do naval personnel lnking' them and bringing thrill. 

So my though t was th £1t iL would be equ£1lly applicable to Al'my a nd 
Ail' Force personnel on bon l'd ship, the sa mc tlS Sllilo rs. B uL 1 fccl 
sure that the Navy wfinl s to impose bread nncl Wllter !l!HI confinemcn L 
ItS punishment. as hore, the sllmo ns it does at sell. 

111'. BnooKs. Y es . And some of the witnesses who hun' testified 
hn vc indicntcd ther thoughL therc was nouling wrong in that typc 
of punisiuJl('nL 'rhere WIlS Col. 1 1c1vin ~Jaas, who said he though t 
thcre was nothing wrong with thnL. 

1 1r. SMART. Yes. 
111'. BROOKS. And sevcrnl other Navy witnesses took the same 

IlOsition. 
~ I r. ANDERSON. Are the pro visions o( the Elston bill the snrne as 

these? 
..\11'. SMART. No, si r. ']'he Elston bill provides on ly 7 days' rcst ric­

lion nlld only 7 dEl.Ys' exlrll du ty . lL pro\'ides no forfeiLure of pny 
fol' en listed men. I t provides no confinemellL for enlisted men. 
And it. provides no hread Ilnd wilter fol' enlisted men. 

1 11'. Rlvt;ns. ThIlL was nn Army bill , though. 
111'. SMAnT. Thllt. was Iln Army bill and these nro praclices which 

the Army has IlC\'er exercised. 
~Ir. RIVEUS. That is right. 
~Ir . BnooKs. The Army does usc forfeiture of pay ; does it not? 
11r. S:\IART. Not (01' enfisled l11en. Only for officers. 
;'1.11'. BUOOKS . I see. 
1\11'. S MAUT. And Ihflt is the one point, I want to present to vou which 

I think ollght to be rev ised downwurd. 
111'. RlvEns. We do not wunL to tnkc a position which willmuke it 

difli euil for [lny branch of th e service to get recruits, where one bl'ullch 
of the service cun adverlise-and they do advertiso agninst C'1l.ch oLher, 
Ilnd you know that yOUl'Scl{- " J oi n this branch of th e service bcciluse 
we do not ha\Tc bread nnd watel·." " 'e do noL wnnL to give Olle' th o 
sword of Drllilocies thnt the other does not. ha ve. 

l do noL h-now why it would be uny reflection on the Jine of the 
Nflvy or t heir tl'llditions to confine t hnt punishment to duty aboard 
ship. It is no reflection on them. 

Now we know lhflt the captain cfl nnot get up here and spcak for 
Admil'll.l Russell . Anybody with sense knows thaL. But 1 mellil we 
have to speak for OUI' own conscience, too. 

1 nm I'endy to voto on it, myself. • 
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~Ir. SMAHT. There is this much to be said for iL, ~Ir. Chairman. 
While it is a more severe type of punishment thnn the ground forces 
Imvc hereto fore authorized for purely disciplinary infractions, it 
might \'cry well be that. you will save nn enlisted person from going to 
triol befon' n courts martinI. 

Now rOlllplllly punishment goes on a so-called company-punish­
ment book. It docs not go on the enlisted man 's service record. It. 
docs not hound him the rcst of his service period. 

So, ('ven though he got. confinemen t nlld brend ond waler, it migh t 
bo the vcry thing that makes a mun out of him, rather tban let him 
go alon~ nnd end up b(>forc n court which goes on his service rceord 
nnd dchnitrly is 1\ detriment to him for the rest of his ser\·ice. So 
tl](,' I'C is that. much to be said for th.is type of punishment. 

;'"Ir. ANDERSON. What. appenl does ho have from confin(,lllcnt. on 

brcnd oud Wil ter? 
 


:\11'. SM\I~·r. Undel' this present. bill, ),11'. Anderson, when Il mlln 
I'eeeivcs disciplinal'Y punishment. under this article, it goes to th o 
next. superior ('0111l110Ild if request.ed by t h e accused. Upon I'()quesl , 
it will J!o to the next superiol' command, who wiJI review it with full 
Iluthority 10 remit. Illly purl. of it. And that. is Ilii. 

~ I r. ANo.:nsoN. But he ('l1nnot. apPl'al from company (lunishmrnt 
for 1\ trial by flspcci~1 COll rt? 

).11'. SMA itT. No, su·. 
Now, I should point out. there thllt is the Nllvy prattiee. And the 

llIan has no choic<'. ll(' must take it. But. in thc Army the.y hn\"(~ 
ginn the mnn tlH' option to tnke diseiplinary punishm{'nt. or a rou!·t. 
lIl!lrlitll. Lf hl' tahs it, he is bound by it.. He must. exercis(' his 
option befol'e disciplinnry punishment is assessee!. 

Bul, if IH' tokes the option to receive the punishment, he gets it and 
has no appeal. If, on {he other hand , he says, " I do not. want. to 
take eompolly punishment; I want a ('ourl," then t1H'Y give him a 
courts mal'tinl and he is bound by ony sentenee whieb the (,OlirL gi\"{~~. 

:\fr. G \VIX. Well. the Armv is here. Wbv do we not hell I' !lOme 
expres~ion from tho Army n~ to their reason-or yon, :\1"1'. Larkin . 

MI'. BnOOKs. Well, the Army does Dol cal'(', as I understand it; is 
not thnt.true? 

1fr. L.\I~KI~. Well. let me put it this way, )'Jr. ChainnulI: The 
three s(' I'vice'; agrNl on this fiS written. 

]1.11'. I3EtOOK<;. YC>I. 
:\fr. LI\ IIK' 1':. Now, :\f... Smart. h ItS brough t up 0 numbel' of points 

in ('onn('('lioTl with the whole art.iell'. 1 think if wc coulfl Iftko them 
up on~ hy one, pel'hllps we could resolve them. 

Yesterday tIm (jl'~t. point brollg:hl.. up by :\ fl' . Smart. hnd to do with 
Iho pos:;ibility of further limiting the punishments provided in (e) lWei 
(f); III oth('l' words. co nfi nement for 7 dllYs and confinoment rOI' 5 dnys 
with brend and wl\ler. 

Now. if t1utt i:; the only point befom the eOlllmittee, it. is I'clati\'ciy 
en.;;v of solution. 

:\11'. BltOOKS. Thill is renn" what the situation resol\'e~ into. 
]1.11,. LI\II1\I S'. However, :\h. Smart has brought up this morning 

additionnl point'!. 
One additional point, for iostanee, is {he question of whethel' or not 

the right to refuse this punishment shoul<1 be loft. to the dis('retion of 
the individuul SeCl'etlll'Y or nolo That is nllother and very important. 
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part. of thjs whole article. I just do DOt know what the committee's 
views are all My of these or just what problem the commitLoo would 
like me to address myselt to. 

Mr. BUOOKS. Wllll.t is the pleasure of the committoo? Are there 
any su~csted changes or amendments? 

~rr. RIV};RS. Mr. Chairman, in order to get the tbing to a heud , I 
just move thnt we direct our lawyer to draw up lhe propel' amendment. 

,Mr. BnooKs. For what? 
1\fr. RIVERS. Limiting the Navy to bread and water aboard ship 

or on the high sens-Qr any other branch of the service tbat operates
ships. 

1\[1'. BROOK S. [think Lhll.t is the thing we ought to dispose of first. 
Mr. RIVERS. J move that. 
1\[1'. BROOKS. Well, you have heard the motion llOW-­

1\fl'. GAVIN. Brend find water be limited purely to the Nary; is tbat 
r ight? 

]o.[r. ANDEItSON. At sell. 
Mr. RIV EH!:'. At sea 01' aboard ship, wbere they may be tiod up at a 

dock. 
Mr. BnooKs. lL is not limited to tbe Navy, is it-just to anyone

aboard ship? 
~fI'. GAVIN. lIow did you want your amendment to read? 
1\[1'. RIV ERS. That was the sense of it. Tsuggested that he draw up 

an amendment. 
1\lr. SMART. One questioll. :-'Ir. Rivers. Do you mean to limit this 

bread and water for 5 days and confinement for not to exceed seven 
consecutive days so t hat it will be applicable to aU enlisted Pl'rsollS, 
whatever their branch might be . aboard ship and beyond t.he conti. 
nental limits of the Unit('d States? 

1\lr. RIV ERS. Wbat is that "beyond the continenta1limils"? That 
is a new onc. 

1\fr. AND.~RSON. That would include Hawaii, AltlSka, lhe Philip­
pines, Guam. and so on. 

~rr. SMART. That is corrcct. 
Mr. RIVERS. You mean bread and water at those places? 
Mr. SMAIl'I'. Yes. sir. r alll merely inquiring us to what. you lIlesn? 
:\'11'. RIVERS. I lIlean aboard ship . 
Ur. A NO.~RSON. 1 think we should 11'8.\'c out the continental lilUits 

of t he United Stittl'S as sllgg('sted by !'III'. Smnrt and confine it strictly 
to that point of aboard ship. 

MI'. RIVERS. J think so, too. 
Mr. BROOKS. A pl'O\'iso that snys that this type of pWlishment shall 

be available only while thc individulll is aboard ship. 
Mr. RIV};RS. Either on the bi~h seas or in port. 
Mr. S~lAnT. And equally applicable to the Army, Air, and Navy? 
Mr. RIVERS. That is nght. 
MI'. ANDERSON. Well , you do not have to say "on tbe high seas 

or in port" if you say "aboard ship. " 
Mr. RIVERS. That is right. 
Mr. ANI)ERSON. 1t does not make any differenCE! where the shjp is. 
~!r. RIVl~ns. You bcttl'r write it out because some of these people 

have peculiar interpretations. 

S5:.!66-_I!)_XO. 87-" 
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~ Ir . L ARK I N. Well, thero is this difficult.y about. construing the 
proposed language: ''!hat about the ('fiSC where Lwo stewards nre 
nssigncd to a ship as pnrt of its erew and it. is in harbor. Suppose 
UW,Y gel into il fight on,tho dock, arc they nbOlll'd ~h ip or arc t hey not? 

~rr. H.. VEW';, T C'chmcaUy, they nre aboard slup b('cuuse they nrc 
assigned t.o the ship , 

11r. LAIUON. Well "nssigned to the ship" may be better language. 
~dr. ELSTO:-", Well, it is possible that they might have a fight on 

the dock Ilnd the ship would be scheduled to sail the next. day. 
)Ir. L ARK IN. TllIl t is r ight. 
~lr. ELSTON. And they could not. confine them on bread and wat.er. 

The commander would not huve t.he samc n.ulhority over them that 
he wnnts t.o hn vo whila he is in command of n, ship, So, it would 
seem to me llHi t lb c l'(~ must be some definition of whllt "aboard ship" 
means. 

l\ !t.. L AnK IN. Thnl is my point, M I'. Elston. 
!\l r. ELS1·ON. W('lI , is there such Ii definition? 
1\ 11'. ANDEHSBN. Ask the Navy. 
)ofr. EI,STON. Whal nbout. it, Captain? 
Capulin WOO DS. You hllve the langunge" attached to a ship ." 
1 fr. nI V~:BS, "Aboanl or aLtachcd to Ii ship. " 
Cn.plain \rOO DS. Thnt would not coyer the Army who Ill'r passengers 

aboard n tnlnsport. 
MI'. ANoensoN. Y{'s, but the Army docs not use it anywny, Captain. 
Captllin WOO DS. )fy understand ing is t hnt your PI'oposed aJl1enrl ­

nH'nt would COW'I' lh(' lll . 
, )fr . A NOEItSON. Well, if w(' amend it as suggested by ::\ fr . Ri" ers, 
w(> mak(> it available to t h{' Army, but the Army is going to dil·ect. 
thnt it not b(> used . 

)fl·. Rl nRS. By dir(>("tion of th(' Secretary. 
)ofr. l..A ltK I:->. Still wi thin the limitations of the discretion of the 

Sc(·rctari ('S.
CapUlin \rOODS. But, if you use the language "attllched to 8 shi p," 

that would nOl permit the Army to usc it because they would be 
passengers. 

::\{I', BnooKS. You could say "attached to or nboard Ii ship." 
Coptnin WOODS. 'rh!l.l would do it. 
Mr. ANo.,-:nSON. What we arc tryi ng to do now is adopt l.he policy. 
:Mr. LAnK I!\". Thnt is I·ighl.. 
)Of r. ANOEHSO N. And the t.etimicD.l language can be wO I'ked oul. 

I1ft('1" WI.' d ('c ide whol. will be the policy. 
1 fr , RIVf; HS. TlmL is right..
Mr. ANI) EBSON. Why do we not yote on the motion now? 
1"11". "SnOOKS, All right; all in flloYOI" of the motion as indil.'ftl.cd by 

). 11'. 'Ri vers IlInk(' iL known by Sitying " aye." Oppos<'(\ , "no." 
' I'h<, ny(>s hnv!' it. Therdore. if )11". Smart will gel. together 

with these gen tl!'mcil \\'ho or'(> illlerestN\ in the ma.Uer find dl'aft Ii 

suggested ftm('ndlll('n~. we would like to take it. up in tIl(' n(>xt meeting. 
)o l r. LAn KI :\". AlIl"Ig:ht. 
)1 I". BnOOKS. Now. is there ally other eontroYel'Sv about this article? 
), 11', AXl)t;nso!\'. )[r. Smart suid he had another suggC'Stioll with 

r(,fcr(>IlC(' to suhs('('l ion (b). 
)[1'. SMART. " -ell, no. )o [y suggestion a.t this point goes to for­

feiture of pay . 
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You will r(,llH'mh('f lhill ill II. R. 2575 we proylch·d for 0 forfeituro 
not. to CX("Ct,d 3 months of .sO percent of an officer's pay uncleI' this 
alticle. While the House subscrib(>d to it witbout 11 disscllLl cnnnot 
CSCllpC thl.' conclusion that that is too stiff a penally fOl' diseiplilHl.I'Y
illfrflctions. 

Now, leI, us 5(,(' what it would mean. vt u<; tllkc till' lowcst­
milking ofl'ic('r. which is th(' ensign in th(' XflXY or thl' $('('ond 
lieutenant in the Arm\' OJ" Ail' Force. In either cnse. the base find 
longrYily Pi\,)' of 8n onkt·[, of that grade will be $200 or more, so that 
a 50-1H'I'('C'nL fadl·ilme for' I month menns thnt you CilO finc thatofliccr 
Ii hundred dollul's or mOrt'. I CH nll ot ('scapt- tht' condusion thilL wo 
should not be mOt'(' S(-'Vt'rc than that. 

Anti, of {'OUI'St', 115 you go on up to the higher gmdes ouc! get.. up to 
the field-gmclr offiet'r, it might otnount to as milch as $200, 

Mr, Rl vEns, Would that br reflected on his fitness l'cporL in 
addition? 

.Mr, SMAH'r. Very definitely, Evcn II reprimand 150('5 on his so­
ca ll ed fitncss I't'port in the Nayy 01' cfficiency report In the Army 01' 
Ail' F Ol'ce, 

,MI'. BnOOKS. Wt'll, 1 thought it was tcstificd tlUlt co mpany punish­
ment is no\, rCflf'Cif,d, 
~ [r. SMART, ~"'ol' ('nl i!'it{'(1 pcrsons, )fr, Brooks. 
,\1 r, fi nOOKS, Bu t it is rcflccted for officers? 
~rr, St.tAUT. It "{'ry definit('I~' reflects upon an offi{'cl"S rcc.o rd , 
'\lr. RIV~~IIS. Thcl'{' aI'£' two n'flections. One is tang; Ir propt'I''')', 

bis pay; and t il{' othcl' is thl' record that he compiles da'< by dUj' . 
• \11'. S"lART, That is COl·reet. ' 
And I would like to fUl'thrr ]>oint out 00 t.be question of forfeiture 

of pay for cnli!'itt"C1 persons that thc Navy has not. heretofore> had it, 
and this is the first time that it bas Dcen pl'O\'idcd for the Army or 
Ail' Forcc enlisted men. 

1 ha,v(' n mtller strong fecling that. you ought to reduce the forfeit.uro 
relative to officers from 3 mont lis to 1 month nnd further considt'l" tho 
advisability of remo\'ing an~' rodciLUre pl'o\'isions so fnr as enli.~lcd 
persons an"! conccrn(M1. 

;\fl", ELSTON, You may have the cnse of an enlisted mall makltlg 
allotJll(>llts to his wife and his child ren, in whieh coses they wou ld he 
SCI'iOliSly nITC{'lt'O. 

~ Ir . SMA nT, This goes Ollly to his pny, ~Ir. Elston, and not. to hl-"i 
allotments, 

:vir, ELSTON. [ m('anl a yoluntary allotmcnt of his pn:v. You 
wou ld he pCllnlizing t he family as well as the enlisted nUlll . 

.;'\'fr . SMAIlT. That. is cOlTeel, sil'. 
M ... ANlH:rtSON. Let me g:{·t this s traight now. Do I UndCI'Sllllld 

that. YOU I' slIgg(>slion is in SUbpOl'flgl'oph (0) on pO,!!{' 13: "1£ impo",('d 
by" an offi('('r f'x{'rcising gellcl'ol courts-martial jurisliclion, fodcitu.o 
of ont'-hulf of his pfly Pt' I' month for a pcriod not excecdi ng -" you 
wou ld rt'due{' thot. 3 months? I s thnt your sugges tion .? 

.\11'. SMArtT, Yt·s, s ir, 
),11'. A~O~;HSON. And then on po~(' 14 , ill subparagmph (0): " If 

imposed by nil office I' ('xcl'cisi ng speclfll courts-monial junsdiction"­
you would cut. out that whole paragraph? 

1\[1'. SMAnT. If tha.t is the will of the cOlmnittee. YOLI would (i<,lete 
(G) on page 14. That would remo" e a.ny forfeiture prodsion for en ­
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listed persons. And the olher ooe would reduce it from 3 months to 
1 month as to fm'fcit-ure for officers. 

Remember, this is not 8. judiciru puw<!hment. This is 8. disciplinary 
pUll.isilOlent. 

)rr. 131100K8. You blwe hcnrd the suggestion, gentlemen. I will 
put it in the form of 8. motion. The suggestion as indicated, is to 
reduce tho period not exceeding 3 months to read "a period not eX~ 
cecding 1 month", in subsection (1), subparagrapb (0). Any (unhar 
discussion 011 it? If not, are you ready (or a vote? 

Mr. LAnKIN. .:'I10.y [Ilsk tbat Colonel Dinsmore be benrd before the 
committee makes til) its mind ..Mr. Chuirman? 

Mr. BROOKS. Co onel, will you step forward, sir, and give us your 
idea. 

Colonel DINSMORE. Mr. Chairman, the Army is not in favor of for­
feiling pay of enlisted men by fLl'bitl'llJ'Y disciplinary action. We think 
that ought to be rG'lCI'ved for fL COUl·t. We think the enlisted mfLll is 
entitled to that prot.ection from llrbitrary n.ction by nil unreasonable 
commandiag ufficel'. 

It was testificd on behalf of the Army whcn the Elston bill was under 
considert'l.tion tlInt the Army is in favor of extending the for£('it,urc on 
officers to 3 months, to be imposed only by authority of an oflicer 
exercising grllcl'fLl court..s-martial jurisuiction. That is 'Itill the 
Army's position. 

~lr. GAVIN. But. nothing on enlisted men? 
Colonel D1NSMORE. That is right. 
i\lr.1hvERS. Nothing on finy Ilrbitmry deprivation of a man's right. 

to retuin his salary? 
Colonel DINsMom:. As to officers only. 
Mr. TInoD"S. The Army'!'! position in reference to nonjudicial pun­

ishment by the commanding officer apparently then is to omit any 
recomml'ndation of a forfeit.ure of pay for officers 01' enlist.ed- ­

Colonel DINSMORE. 'fbu.t. is not correct. Enlisted men only. But 
officers fOI" 3 months. 

Mr. RIV.:RS. After they hM'C been before iI. court of proper juris­
diction? 

Colonel DINSMonE. No, si r; by company punishment . 
.Mr. LARKIN. It is right in here. 
~\ lr . OEORA~·FENI{U;D. 11e said by lill officer .....ho hod thc power of 

cxC'rcising g-cnrral ('ourts-martial jurisriiction. 
Colonel DINSMOIU~. 1 nlll afraid I did not mako myself clral'. 
~Ir. EnooKs. Just tn.ke tbis oft U IC I'ecord. so Wt' Ciln SLI'llighten this 

out. 
(DisCllssion off the record.) 
}',fr. BnOOI':s. Now back on the J·oco rd. 
'I'he Ail' Force does not I'Ocommcnd forfeiture of pay fol' eolisted 

m(>l\? 
Co!one!i\I,o,:oJY. No, sir. 
MI'. BltooR!>. And that is lhc position of tho Army? 
Colonel DINSMOItE. That. is right.
~Ir. BROOK S. Ami the Nn\ry takes a simila.r position? 
Captain WOOD!'-. Yes. sir. 
\lr. BnooKs. Then who does recommend this forfeiture of pay for 

enlisted men? 
::VII'. SldAnT. Only tJlf' bill itsclf. 
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~Ir. ANDEUSON. Then, why is it in the b!1l? 
Mr. BnOOKS. Well, I will entertaill a. motion. 
Mr. ELSTON. I move, Mr. Chairman, that subparagraph (0) under 

article 15 (a.) be deleted. 
Mr. BnooKs. It is (2), is it not? 
Mr. ELSTON. Bcgilllling 011 line 20 and extending through line 22. 

It is (a) (2), subseclion (0). 
Mr. RIVERS. That is right, (a) (2), subsection (0). 
All-. BROOKS. You have heard the motioll, gentlemen. Are you 

ready for the qnestioD? 
Mr. ANOEUSON. Yes. 
Mr. BnoOKS. All in favor of the motion will make it known by 

saying "ayt·." All opposed, uno." No opposition. Therefore that 
amendment carrirs and paragraph (0) is slricken out. 

Now what il.boul the forfeitUl'C' of pay fOI' the oflicer? Any Curther 
discussion? AllY motions? If not--

Mr. ANDElISON. Mr. Chairman, I move that article 15 (a) (1) (c) 
be amended, on pnge 14, line 1, to read 2 month!'! instead of 3 months. 

Mr. BnooKs. In timt cnse the Navy would be opposed to that 
reduction? 

Captain WOODS. No, sir. 
Mr. ANDERSON. We can strike a compromise here. 
Cnptain WOODS. 1 do not. think the Navy feels !lll'Ongly about it.. 
Mr. RlvEus. Why did the Navy select 3 montJls? 
~1r. LARKIN. You people reeognized 3 months in the Elston biU. 
~Ir. DEORAFFENHIIW. I will follow ~{r. Smart's recommendation. 
Mr. AND.~RSON. Well, we can work it. out by vot.ing on it.. 
Mr. RIVERS. As a substitute motion to the motion of the gentle.. 

mnn (rom Cali fornia I move, 1 month. 
:'\1r. GAVIN. Well, split the difference and mnke it 8. month and a 

haor. 
)\'lr. nIVERS. Move it, tJlen. 
Mr. BROOKS. Forty-five days. 
Mr. SM!dtT. l\lnke it {'ven months, whatever the number is. 
Colonel DINSMOR.~. May I be heard, ~Ir. Chairman? 
Mr. BROOKS. All right, sir. 
Colonel DtNSMOllK As to its purpose, the Army's view was that 

it would reduce trials. You sec, tbere was criticism that officers and 
enlisted men were not t.reat.ed equally and we wanted more authority 
over t.he officer. That. was the purpose of it. 

Mr. RtVEUS. Th(,ll, you sec, if an officer keeps on forfeiling 1 
nlOJlth of his 1my you CiU1 gi ....e him rL general court. That will put a 
stop to it. 

Mr. DnooKs. Well , it. seems to mc it is going to mllkf' vcry lit.tle 
difference whether yOll have 1 month or 3 months t.here becnuse the 
fact that he is punished by fl forfeiture of pay is going t.o be in my 
judgment t.he big thing. 

~fr. RIV~~HS. It will be reflected on his filness report. 
Cltptnin WOODS. His fitncss n'port is the big thing. 
~Ir. Rln::ns. I move I month. 
Mr. BROOKS. :FurtbeMllorc, you have the difference between enlisted 

men and officers. 
Mr. ANDEItSON. 1tr. Chairman, just briefly on the motion I made-­

I am trying to find a compromise here, too--it secms to me as long as 
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the officer hM the right t.o appeal from a. decision by tl superior do­
priving him of ono-half of his pay for 2 months, he has the right. to 
appeal and ask for n general court martial, I do not. think is too stiff I\. 
penalty. 

':\lr. BROOKS. What is the motion no.....? 
~Jr. ANDERSON. I moved to make it. 2 montlls and ~Ir. Rivers 

moved to make it 1 month. 
Mr. BnooKs. The gentleman from California makes a mOlion, as 

n substitute, to mako it 2 months. We will vote on tho substitute 
first and then on tho original motion to mnke it I month- ­

1fr. RIVERS. No. The original motion was for 2 months and I 
offered a substitute motion to make it I month . 

I\lr. SMART, Before YOll \'01('-­

~I.r. finOOKS. Theil 'we will vote on tbe amendment. to lhe motion. 
r..h ANln;nSON. That is right. 
?>olr HnooKS . . l\[r. Smart, do you care t.o say something? 
Mr, SMART. 1 just. want. t.o point. out.: I t.hink you have a slightly 

mistflkcn idea, Mr. Anderson. It is not. an n.ppcal, but. it. is nn opt.ion 
as to whether or not. he nccepts the punishment. in t he firsL instance. 
Now if he says, " 1 will take the punishment," t.hen he gets a 2 months ' 
IorfeiLure undcr your mot.ion, lie has no appeal from t.hat., 

rvrr. ANDERSON. He has t.he option. 
Mr. SMAR'r. He hilS the option ill the first instance. 
Mr. LARKI N. But. he also has tbe option thercafter. 
1\h. DEGRAF~'EN1UED. ;..rr. Smart, docs he have that option bcfore 

he knows what. his punishment. is going to be 01" after he knows what. 
it is J!'oin2" 1("1 be? 

Mr. ;jltlART. H e IHL'i his option before he knows what. t.he punish­
men t. is going to be. 

11r. Dl:ORA FFENRI~;D. Say, for example, he did not. think his punisb. 
ment. was f;"oing to be tha.t. grcat. Ilnd he movcd t.o flccept. it. and he 
tried by disciplinary measures there. Then if he got. more t.han he 
thought. he was_going to get. he bas no rigbt of appeal? 

Mr. SMART. He has only an appeal to the next. superior aut.horit.y. 
11r. DEGRAFFENRIEI). But !lOt. to 8. court martial? 
:l\lr. SMAR1. Not. at. nil. I would CIlU it. an appclll when you follow 

a judicial process, nol when you go up the line of command to the 
next. superior nuthoritv. 

Mr. ELSTON, Now, \11', Chairmlln, lasL year we pro\riried that. there 
could be a demand b,' the Ilccused for t.rial by courts marlinl. 

Mr. SMART. Be(ol'I' he I'cceivcd the punishment. 
MI', EI,STON. Yes, Now L1}fl,!. has been Icft. out. of this bill. 
1\ 11'. SMAR1'. :'11'. [tston, may I point. ouL to yon theJ"ll, agnin, the 

provision in (b) wh.reby the Secretary may prescribe whethcr or 
not. L1lcre is going to be an option. And it is anticipat.ed undcr (b) 
that. an oplion will I,e providcd for Army find Air Force personnel 
but no option will be provided for Navy persollnel . 

Mr. GAVIN. Why? 
:Mr, SMAUT. By vu-tue of the policy of the respcctive services fot 

mnny, many YCflrs. 
Mr. BnooKs. However, under subsection (d) he bas the rigbt. of 

appeal. It. uses the word "appeal. " 
~fr, ELSTON. Dnly to the next. superior officer. 
:Mt. BIWOKS. He has that right, to the next superior officer. 
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Mr. ELSTON. But he cannot demand trial by court. martial unless 
the Secretary of the Army and the Sccretru'Y of the Air Force issue 
regulations ilnd authorize it. 

Mr. RIVERS. Tha t is right. That appeal is not. wOI"(.h a t.inker's dam. 
Mr. DEGRH~·ENRIED. That. is right. 
Mr. BROOKS. You heard the motion , g-cntlemen. It was originally 

moved by the gen Ueman from Califarllla to substi tute for 3 months 
the term 2 mont hs, as sought to be amended by the gentlema.ll from 
South Carolina, reducing tho fOlfciture .p eriod for oificers ~own to 
1 month. 

Arc you ready to vote? All in (o\'or of the fllllCIl( lm enL u.s proposed 
by the genLi eman from South Carolina make iL known by saying 
"Aye." All opposed, "No." The amendment has carried, which in 
effect reduces the forfeiture period to one month . 

If there is no further discussion, then-­
1\[r. A NDKnSON. Mr. Chairman/,. there is just. one thing I want to 

nsk ro.· purpose of clarification. ~I r . Smart, or 1\lr. Larkin, we wiIJ 
t.ake a hypot.hclicn l case of a naval officer. Say he is n commander 
who has bad a tour or duty hero in Washington fwd he is assigned t.o 
Guam or whcrcver it is. On his way out. lllcro under orders he is 0. 

transient. He is traveling thl'ough San Francisco. 
His boat docs not sail for 2 or 3 days. JJ c decides to paint the 

town red. ile is guilty of conduct. unbecoming au officer. To whom 
is he responsible? Who has the power to impose punishment on tbat 
transient officer if he does that say out in t.he 12th Naval District. on 
his way out. to t.he Pacific? 

Capt.ain WOODS. The District. Commandant, sil·. He report.s to 
him for transport.ation and he is bis commanding officer while he is 
there. 

Mr. ANDERSON. I see. And the District Commandant has the 
authorit.y to ei ther impose company punishment. or direct a court 
martial. 

Captain WOODS. That is correct, sir. 
Mr. AND ERSON. Or wbatever the officer has done requires in t.he 

way of punishment 
Captain WOODS. Tha.t is correct. 
l\1r. ANm~nsON. I sec. Thank you. 
Mr. ELSTON. ~lr. Chairman, ror tho record I would like to ~('t it. a 

Iit.tle clear about. why the Navy and tbe Army should have a <hffel'ent. 
rule about appealing to a special or general courts martial ir the 
offender does not want to accept company punishment. 

Mr. LARKIN . Perhaps I can explain that, 1\11'. Elston. The th eo ry 
of t.he Navy has uecn that company pun ishment. is purely and simply 
fo r discipline 1\l1d t.h e punishments thn,t can be imposcd are relati vely 
minor. 

The captain of a ship, to use that eXIUll\)le, hns to have somo 
sanctions. They r('el that at that level ror t lese minor offenses for 
which only rela tively minor offenses can be imposed be should be 
su preme and he sbould lllwe the right to impose them because 
fundamentally it. is a disciplinary mat.ter covering minor i.nfractions. 

1lr. E T.STON. Well I-­
Mr. L .... nKIN. The-­
MI. ELSTON. Pardon me. 
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)' Ir. LARK I N. They fc('i, however, when tbey go to the next step 
and gel. into the hierarchy of courts marlial in the summnry CQlII·t, 

which is tho lowest. court martial, tbat whell a mlln comes hefore that 
onc-offiecr court he should have the right to refuse a onc-offiecr court 
and get a thrcc- or fi vc.oOiccr court. 

The Army and Air Force on the other hand bave not Cclt that their 
disciplinary problems moe such that at company punishmC'nt it. is 
necessary to make the man take tIle punishment. So at that point 
by virtue of their disciplinary problems tbey give him the right to 
refuse it. But when he gets up to the lowest court in the hierarchy 
of courts, which is the summary court, they say there he blls noL tho 
right to refuse it. unless he bappens to be of the two or three top 
noncommissioned gradcs. 

So it. is substantially a rlifferenee in philosophy or n differencc in 
what. is lelt. to be the needs for disciplinary nction. 

Colonel DINSMOUE. May I say something-
Mr. EI.STON. Just. before that, Colonel. I call understand all that 

as fnr as nn cnlistcd mlln is conecmed, but. I am just wondering if an 
officcr of tue Navy who receives disciplinary plmishment. should not. 
be entitled to nn npperu t.o 0. court martial? 

Colonel D INSMORE. 1 think I cnu answer that., Sfr. Elston. 
Mr. ELSTON. All right. 
Colonel DINsMom~. Cnptain Woods will correct me if I am wrong. 

In lhe Nn"},, company pmlishment is ordinarily imposed by the master 
of a ship. 

Now if you gi,"e an apl>eal to a court that court necessarily will be 
less experi('nced and of esscr rank than the man who imposed the 
punishment., so that you are appealing £rom a superior to an inl('rior. 

In the Anny, company punishment is ordinarily imposed by a 
commander 01 tbe company and tbe appeal for a court goes to nn 
officer who is seuior and more experienced. 

Sfr. ELSTON. I am principally asking this question just to clarify 
it because when we get to the floor oC the House we will no doubt 
have to explain it. 

Captain WOODS. That is entirrly correct. It is n punishment find 
if you allow (111 nutomatic appeal or an optional uppeal it goes to 
some jWlior. Thilt jWlior is in the e:..il'aonlulil.ry position 01 saying 
that the captain's judgln('ut is ''lI'ong. 

Mr. LARKIN. It goes to the junior officer by virtue of the fact that. 
the summary court officer is usunlly the captain's executive officer. 
There is no one else nround. 

Mr. BROOKS. '''h('n t ho party accused is on board t\. ship there is 
no higher rank ing ofIi.eer thall tho master of the ship, is thero? 

Captnin WOODS. That is the posilion, sir. 
Mr. BnooKs. That answers it. I s that alll'ight? 
Mr. ELs·rON. That is n11 right. 1 just wanted the explnnatioll. 
Allothcr thing we may have to c.xplain is the e:"-Pl"ession: "If 

imposed by (lJl officer exercising general eourt mnrtial jurisdiction." 
Now whnt officer is that? 

Mr. I~.... nKIN. There are only a very limit.ed number who have 
~encral court mnrtia} jurisdiction. They are spelled out, incidentally, 
10 article 22. Only the top ranking officers have general court 
martial jurisdiction. 
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The admirals of a Oeet, the generals DC an Army, and officers of 
that. rank. 

Mr. ELSTON. I tbought it ought. to be in the record. 
:\Ir. BROOKS. 1\lr. Elston, 011 ono of tllO days when you wore not. 

here we coveroo most of that. It is in the record. But it. is all right 
to bave it repeated there. 

Mr. LARKIN. That. is right. 
Mr. RrvERs. We do not have a general of the Army and It. fleet Ad­

miral now. 
~rr. SMART. He means a generaJ in the Army, perhars, who is com­

manding a division. Ordinarily general courL-martia jurisdiction is 
not vested in anv Army officer lower thtill 8. divison commander. 

Mr. LARKIN. ~rhat is right. 
1\fr. SMAUT. Which in volves 15,000 troops or thereabouts. 
Mr. ANDERSON. Did he not say it is spelled Ollt in a subsequ ent 

article? 
1\ [r. L ARKIN. 1\vent.y two . 
1\l r. SMART. Article 22, sir. 
Mr. ELSTON. Which wo have not. yet considered. 
Mr. BUOOKS. Now--
Mr. SMAUT. I have just one question to raise purely for t.he record, 

before you leave this section. 
~lr. BROOKS. Alll'ight, Mr. Smart. 
1\lr. SMAll'!'. I refer to page 15, in secLion (c), 8S to wha t is the mean­

ing of Han officer in charge." The reason I raise the point is t.hat I un­
derstand thnt the COlLSt Guard has a different interpretation of those 
words than has lhe Navy. 

.Mr. RIVERS. Wbere are the Coast Guard? 
Mr. SMART. The Coast Guard is represented by Commander Webb. 
Is there a different interpretation, Commander Webb? 
ComnUUlder WEBB. Yes. Our definition of "officer in charge" in­

cludes warl'O.nt officers and petty officers in charge of a sLation. We 
have many very small stations, such as lifeboat stations or light sta­
tions, all along the eoast and along the major rivers of the country. 

We have extended that definition to include lhose petty officers in 
charge of those sla tions. 

Mr. S:"IAR'!'. Would it cure the defect so far as the Coast. Guard is 
conc6.Mll.'d if we added an amendment which would say: "A CO llilllis­
siolled officer in charge"? That would exclude the right for enlisted 
persons to administer cOJn1)any punishment. 

Commander W.:llil. It would necessitate a c1l1lngo in Ollr admini­
strative control of those small stations. It has been a very diHicu lt 
and seriOlls problem fOI' us to maintain any measuro of discipline at 
those small stations. 

The Department is very weU aware of the fnct thnt new considerfl.­
tion nlong this line would be a had case of the tail wagging the dog. 
We had hoped lhn.t it could be left open so that we cou ld give some 
measure of commanding officer's punishmenl to those warrnnt officers 
and petty officers in charge under the regulations pro"idcd (or in sub­
seclion (A) (2) (b). 

Mr. SMART. WE'll, do you feel tha.t the seclion as written on pa.ge 
15, subsection (c), would result in a.ny difficulties for tbe Coast Gutl.rd 
or is it a.1I right as written? 
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Commander WEBB. We feel that it is all right as written and would 
require 0. coordination of definition with t.he Navy and what. we ha.ve 
to give up adminislratively is in the best. interests of all tho sen' ices. 

Mr. SMART. That is all right. 
Mr. RIVERS. That might be very true. But you take, for instance, 

those of us who are familiar with what the Coast Guard docs. It has 
stations aU up and down the United States. You have a problem 
peculiar to our own service. 

Commander WEBB. Right, sir. 
~lr. RIVERS. And it might not be good for the service to deprive 

you of that, because I know plenty of them in my district whero you 
have 8. chief at the head of a lifeguard station. 

CommandOl' WEnn. That is right. We want to give tho chief 
there the 8.uthOl'ity. 

Mr. R I VERS. That. is right. 
Commander WEnl). We think tho definition might work out a. 

little differen t (or the Navy and the Coast. Guard. 
MI'. SMA WI' . So long, Mr. Rivers, as they have the authority, on 

page 14 , undol' su bsect.ion (b), or line 23. . 
Mr. nIVERS. The Secretary of the Depal·tment.. 
MI'. SMART. The Secretary of the department may prescribe those 

regulat.ions. But I did want. to get. that in t.he record and point. out. 
that t.here is 1\ difference bet.ween the Nl\vy definition and t.he Coast. 
Guard definition. 

~Ir. Rlvt;ns. And there is no intentiOll on the part of this committee 
to deprivC' t.he Coast Guord o( its existing recognized aut.horit.y. 

Commander WEIlIl . If the Congress will go along with a slightly 
changed definition for the Coast Guard officer in charge, that leaves 
us just as we nrc now with the authority we needed. 

~Ir. RInas. That is right. 
Mr. BROOKS. Now, gentlemen, article 16 brings lip part 4 01 the 

bill. We only bave about 5 minutes. 
Mr. ANDERSON. 1 suggest we recess, Mr. Chairman, because we 

8rc going to have B. vote over there very shortly. 
Mr. BnooKs. H thero is no objection, we will adjourn Ulltil 10 

o'clock tomorrow morning. 
(Whel'Cupon, at 10:55 a. m., the subcommittee adjourned to recon­

vcne on Wednesday, l\Iarch 23,1949, at 10 11. Ill.) 
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Washington, D. O. 

The subcommiLtcc mot. at 10 R, m" Hon. Overton Brooks (chair. 
man) presiding. 

Mr. BROOKS. The cOllunittee will ph~ftsc come to order. 
Y cstorday, gont.icmcn of the commi ttee, when we ad~ourncd \Ve had 

just completed ar ticle 15. So this morning we will hcgm on (u'Liclc 61. 
M r. Smal't, will you rend ar t, jele 16. 
Mr. SMART. Uay I mako onc suggestion before you go on that, 

11r. Chairman? 
Mr. BnooKs. Vvlmt is it? 
}.Ir. SMAUT. It is stiU in regard to articJd 15, on the question of 

forfeitures and it is purely a corrective thing. 
You will notice tha.t. we have in subsection (e), beginning at the 

bollom of page 13: "If imposed by an officer exercising general court­
martiul jurisdiction, forfeiture of one-hair of his pay per mouth for a. 
period not exceeding 1 month," now that would seem to sny that if 
you exercise that forfei!..ure tbat you must (orfeit tJ1C full ollc-halt 
and have no right to forfeit any less than one-half. 

I do not think thaI. that is the intent. r think the in ten!.. is to forfeit;.; 
anything up to but not to exceed one-half. 

Mr. BROOKS. Well, is that not, though, based not on the pC'rccntage 
but based on the part of the month, that is tbe month or fraction 
thcreof? 

Mr. S.Io{AHT. I construe it to be upon the Cull month's pay. 
Mr. BROOKS. It says "not exceed ing 1 month." 
Mr. SMART. Then It likewise should say "not to exceed 50 percent." 
Ivlr. BnOOKS. You have heard tbe suggestion there, as fl. corrective 

measure, to so Crame subsection (e) that it will read "forfeiture not 
exceeding onc-half of his pay for a period not B.'{ceeciing 1 month." 

Mr. S.MART. That is righ t, sir. 
Mr. B n ooKs. Is thero any objection to that? 
Mr. ANDEBSON. No objection. 
1\[r. B ROOKS. All right . 
Now let us proveed with urticle 16. 
Mr. GAVIN. Let me go back there now. We have taken out in 

that second section article (O)? 
Mr. R IVERS. That is right. 
:Mr. ANOERSON. That is right. 
~ Ir. BROOKS. Yes. 

(955) 
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Mr. SMAnT (reading). 
ART. 16. COlin martial elfL!l.Sificd. 

There shall be tnroo kinds of court martial in each of the armed [orces, namely: 
(1) General courts-martial, which shall consist of a law officer and any number 

of member.! not lese than fixe; 
(2) Speciili oourt.t-roarua.l, which sball oon@is~ of any number of members not 

less than three; and 
(3) Summary court./l-msrtial, which shall consist of one officer. 

References: A. W. 3, 5, 6, 7; A. G. N" articles 27, 39, 64. 
Commentary: This article consolidates provisions as to types of 

court martial and number or members. As the term "summary" is 
felt to be more a1lpropriatc for a court of one member than for 11 court 
of three 1lH'lllbers, prcsent. Army and Air Forte tenuinology is I'ctauH'd. 
MaximuUl limits are b('licved uunecessary. The law omcer of a 
general court. martial replaces the law member under the present 
Art icles or War. The In.w officer is specified in pll.ragrnph (1) to show 
that he is not II. "momber." Sec also articles 26, 39, and 51. 

Mr. BROOKS. Any discussion or objection? 
Mr. RIVERS. 1..et me say this. I was talking to Commander Webb 

of lhe Coast Guard and he called to our attention the fact that Lhe 
Coo.st. Guard it.scU only has about 25 lawyers in the whole corps. I 
wonder if we could not take care of the situation which he hns. I wns 
asking him tllcse things. Here he is now. We better protect the 
Coast Guard set-up. 

i\lr. S~.lART. ~Iny I say. Mr. Rivers, that that question will arise 
when we get to article 22 . 

.Mr. RIVERS. I sec. 
Mr. SMA itT. TL is not pertinent to article 16. 
).Ir. RIVERS. Five Io.wycrs on a. general court would take about all 

the lo.v.:ycrs they ba.ve . 
.Mr. LARKIN. ~ray I point out that these are court members, who 

do not hlwe to be lawyers, you see. 
1fr. Rlv.;ns. That is riq:ht. 
).Ir. BROOKS. If there is no objection to article 16, we will approve 

it as read--
Mr. GAVIN. ).[ay I ask a question? 
1\fr. BnooKs. Yes. 
1\11'. GAVIN. What other comparable courts nre there in the Navy 

now or ha"o been? 
Mr. LARKIN. They aro exactly the same, Mr. Gavin, except they 

were named as fo llows: Gcncrnl court, summary court, and deck 
court. 

Mr. GAVIN. Now thcy will nIl bc known as genera l court, specinl 
court, and summll.ry cour~? 

M r. 1..ARKIN. Yes, sir. 
11r. BROOKS. Just n. chango of lhe wording. 
1ft'. RIVERS. It is a good thing. 

Mr. BROOKS. The terminology. 

~fr . LAnKIN. That is right. 
 

Mr. BnooKs. Well, let us proceed, then, with nrticle 17. 

M.r. SMART (reading): 

ARTICLE 17. Jurisdiction of courtll·martial in general. 
<a) Each armed force shall bave court·martial jurisdiction o\'er aU persona 

subject to this Code. The exercise of jurisdiction by one armed force over per­
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soonel of another armed force sball be in accordance with rcguiatiollll prescribed 
by the President. 

(b) In all cases, departmental review subsequent to that by the officer with 
autbority to cou\'cne a general eourt-martial for the command whicb held the 
trial, where such review is required under the provisions of thi8 Code, shall be 
carried out by tile armed force of which the accused iii a member. 

References: None. 
Commentary: Subdivision (a) authorizes reciprocal jurisdiction 

among the armed forces, but makes the exercise of such Jurisdiction 
by any force subject to regulations prescribed by the President. Such 
regulations will enumerate thoBO situations in which ono armed force 
may try personnel of anolher armed force. This met.hod of providing 
{or th o exercise of reci procal jurisdiction permits fl exibility, in that 
new situations for which the c-"tercise of such jurisdiction may be 
desirable, ca.ll be provided for as they arise. 

The pl"Ovision in subdivision (b) is particularly applicable to CMes 
where I'cciprocal jurisdiction has been exercised and is therefore placed 
in this nrticle. The same practice will be following in all court 
martial cases, however. The disposition of records under article 65 
is controlled by this su bdivision. 

Mr. BROOKS. Now, would you mind giving an explanation of that, 
Mr. Smart? 

f!. tr. SMART. I will leave that to Mr. Larkin, if I may, )'lr. Chaumo.n. 
Mr. BROOXS. All right.. 
fo, l r. SMART. But I point out to the committee thaI. this is the article 

which provides for J'ccipl'Ocal jurisdiction of one service 0\'('1' the per­
sounru of anot.her. 

)' lr. ll.lvBltS. Now what docs (b ) say? 
~U·. LARKIN. (b) says tbat after the tria.l in the event that. o.n Army 

cow·t bas tried a Navy mlln or an Air Force ma.Il--
Mr. RIVEUS. That IS right, 
.Mr. LAltKlN. That after the tJ:iai is concluded t.hen the review of 

that. case will be undertaken by the accused's own service. 
Mr, R IVERS. I sec. 
Mr. BROOKS. I t is put in there to gU9.l'antee that there will be no 

prejudice on accowlt of sru·\·ice? 
~1r. LARKIN. WeU, there will be no prejudice, if you will, on 

account of being tried by the courts martinI of 8. different service.• 
~lr. RIVERS. We wallt. to Ilvoid any crit. icism by somebody ,Vito 

wants t.o make headlines, such as some newspaper set-up of whatever 
uature it may be who may be partial to ol1e branch of t he service 
using such 1\ t.rung as t.ha.t t.o bring about an unwarranted eonunentary 
01' cri ticism . I know tha.t is what. you had in mind, 

Mr. L ARKIN. That is right . We felt that it ma.y be necessary and 
appropriate and result in I1n efficient. use of courts if t he Army, the 
Navy or the Air Force under certain circumstance, do try men of 
another service when they Ilrc operating with them. 

Mr. RIvEns. Your clnssic example is the 1 [ATS. 
MI'. LAnK IN. That of course is Il. permanent operation at this time, 

We e.xpect if we are ever in a war again that tohere will be joint opera ­
tions of various kinds which wiU dicta.te or indicate that it is sensible 
to have this reciprocal jurisdiction. We just cannot tell what they 
will be at this time. 
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~ lr. RIVJ::RS. That. is the only appreciable dilution of one service 
thnt. is tl. mix-up or different. services we have now in exist.cnce is it 
not., to amount to anyt.hillg, and that. is Lhe MAT '[ , 

Mr. L ARKIN. ~IA'l'S is at t his time I t hink Lho prillciplc one. 
There is one other circu lllstance 1 believe whet'c thero nrc some Army 
engineor officers who I Hunk have beon assigned 0 11 tl. rolatively per­
mllneni. basis to the Air Force. 

~lr. R IVERS. I see. 
Mr. L ARKIN. Just. how much that is going to Wow as unification 

grows, is hard to tell at t.his time, but it was our Idea to provide by 
st.atute (or reciprocal jurisdicLion and then as closer and closer opera­
tions come into being we provide that the President prescribe wben 
this reciprocal jurisdiction should operate. But wo need to have the 
authorit.y in the first instance. If we do not have it, then it can never 
operate you sec. 

Mr. RIVEns. I see. 
Mr. BnooKs. This pl'ovides a workable set·up for the theory of car· 

Tying on war by task force? 
l\ lr. L AnK I N". That is right.. 
Mr. RIVERS. That. is I·ight.. 
Mr. LARKIN". But. it le(lves it flex ible so that we cun appraise the 

character and nature of these different. task forces (IS they are made up 
and depending Oil their uat.ure at that. time we can ask the President 
to provide reciprocal jurisdiction. If he does not do it, why then the 
exercise does not take place. 

l\ l r. BROOKS. Any suggested amcndments? No objection to the 
art.icle? 

Mr. GAVIN. None. 
ML BnOOKS. Or furt.her discussion . 
!vfr . GAVIN. No. 
Mr. BnooKs. Then it is approved as read. 
Article 18. 
Mr . SMA RT (reading): 

ART. 18. Jurisdiction of general court.martial. 
Subject to Article 17. gelleral courts--martial sball have jurisdIction to try 

pensol1l! subject to this Code ror any offense made punishable by this Code and 
ma". under such limitations 8lI the President may prescribe, adjudge any punisb· 
meilt not forbidden by this Code. General eourts-martial shall also have juris­
diction to try any person who by t.he law of war is subject to trial by a military 
t ribulial and may adjudge any punishment permitted by the law of war. 

References: A. W. 12. 
Commentary: This Ill'ticle is derived from A. "T. 12. T he punish. 

men ts which mlty be adjudged Ill'C changed from thoso <iaut.hori:r.ed 
by law 0 1' the customs of the se l'\"icc" to those "not. rOI·bidde.n by this 
code" because the law and customs of each of t be 5('rvic('s differ . 
Cruel and unusual punishments are forbidden in the code; otller 
punishments which may be adjudged will be made uniform by the 
reglilations prescribed by the P I'esident under article 56. 

i' l r. BROOKS. No\\', :..Ir. Lnrkin, what does that IltSt 5('nt.cncc mean? 
).11". LAnKI N. Well, tllllt. is provided, ).[r. Chairman, so that a. 

general court martial ("nil nct ns a military tribunlll if necessary and 
wh!'1l it docs so act t hat it wi ll operate under the laws of wa l'. It is a 
precautionary type of proyision. It rarely happclls, I take it., but in 
t.h e evcnt. it eyer became necessary, that jurisdiction would be 
p rovided. 
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)' Ir. BROOKS. Now that docs increase t.he discretion ill rderence to 
the type of punishment to be used. 

)' 11', L ARKIN. It. makes it cquiynient to the types of punishment. 
that. It military tribunal cnn impose. 

1\ 1r. BUOOKS. -, n the preceding sentence we limit the type of punish­
ment to ally punishment not forbidden by the code. Now does that 
sentence add anytbi ll f!: to the types of punishment? 

~ I r. L ARK I N. Ycs, It does, J shou ld say, if th{' eourt. martial is acting 
as a military tribunal and not as a court. martial. 

J\ l r. BnooKs. ""\\"'llnt. docs it do toward increasing the Lypcs of 
'punish ment? 

1\11'. LARKIN. 'Veil, it. <,uables the court martial then to impose the 
sanH' kind of pu nishments that a mil itary t ribunal could impose under 
the laws of WIU ", 

Mr. R IVF, RS. On civi lians, too. 
~ I r. LA nKIN. That is right 
M[·. B nooKs. Do you interpret t.hat to mean crue l and unusual 

punishmc.nL-ntly ty pe? 
.Mr. L,\I{K [ N. "Yell , I do not bcJieve cruel and unusulll punishmen ts 

nre pcnll.it. t.ed undor t.hol/l.wS of wa.r. 
Cun you nTlswcr that, Coioilol D insmore? 
Colonel DINSMOIUJ. T hose nrc set. out Ycry specifically, ;\ 11'. Chai l'­

man, in th(' lfiWS of wn l' . lt is well set.t.led wha.t. punishment. you can 
adjudge. This is prilllarily designed for the trial of spies, saboteurs, 
and people like t.hat, and not military personnel. 

It. does not cha nge nnything from the prescnt articles. T hat. is ill 
the Articles of ' Val' right now, in that language. ll. has been there a 
long t.ime. 

Mr. RI VERS. Is that. tbe code you operate undel' in the occupicd 
territory of Europe? 

Colonel DINSMOlt.;. No, sir. Those arc m iJ itnry gO\'crn melll courts. 
Mr. R IVERS. I sec. 
~lr. SMART. ~ I ay 1 mise onc technical question hel'c while Colonel 

D insmore is on his feet.. I n line 13 tbe words are used " law of wnl'." 
I am wondering if that. should not say " laws of wa l·." 1 think " Iflws 
of war" are words of art which hllvc it specific meaning, wht'I'cas "law 
of war", I doubt, would have thc sa me meaning. Wllfll is your 
reaction to lhll.t? 

Colonel D INSMORE. T he present article says "lllw of WIlt'." 
i\ ll' . B nOOKS. W hat is a law of wllr? 
Colonel D iNSMORE. " Law of WIlT" is set ouL ill varioliS tJ'(!llt ies like 

the Cenevtl convention nnd supplements to thaL. 
]\ 1[,. BnooKs. I n tCl'lla t iOllfl l ln.w. 
Colonel D INSMORE. Yes, sir. 
i\l l·. H lvE ns. T he law of wal' was "whoevcr gels thNO tlw fustcst 

wit h the mostcsl." 
i\ l l'. BROOKS. Any furthcr discussion of tbis'? 
1\11'. f...ARK IN. ;\ lay 1 offer a clarifying amendnwnl to the fi l'Sl SCII­

tence. Since wc d rafted t his article and rCI'Nld il, W(' f('cl to make it. 
perfec tly tIcal' wc shou ld add th(' words aft('I' the word "codc" which 
IS the lfiSt. word of thc sentence "including the pennlty of deat h when 
spccificnlly nuthorizcd by th is code." 

Now we pro\·idc undcr ccrta in Jlunitive nrticl('s that the penalty of 
dNlth may be imposed. Unless it is so pro\'ided of course it can not 
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be imposed. It is pro\"idcd for sufficiently in ot.her part.s of the code 
but silica lhe general jurisdiction of general court martial is to be 
found in this article 1 think to clarify it and to make sure that it. is 
understood Rnd to enable people to find out just what general court 
jurisdiction is without. running to five otber articles of the code, it is 
valuable if we add that right here. 

MI', BnooKs. Will you read that. suggested amendment. agai n? 
Mr. LARKIN. Just add the words-­
11r. GAVIN. 'Vhcrcabouts is tbat. now, Mr. Larkin? 
Mr. L ARKIN. At the end of that first sentence. 
.Mr. Rlv\,JRs. Page 17. 
Mr. SMART. Line 10. 
Mr. LARKI N. Page 17, line 10 . 
.Mr. GAVIN, Yes. 
Mr. LAnKIN. Cont.inue on that sentence by adding the words 

"including the penalLy of dcaUt when specificaily authorized by tbis 
code." 

MI'. Rlvens. No "command" mi.xcd up in it? 
Mr. L ARK IN". 1 do noL think so; no. It is purely (or clnrificntion. 
l\lr. HI\'~;RS. "When speci6cally authorized by this code?" 
l\lr. LARKIN. Yes. Other than that I have nothing more . 
.l\[r. GAVIN. How is it it was not. in the code before? 
r.. rr. LAnKIN. Well, when we first drafted it, we felt it WRS suHi cient 

as is; that is, the languftn",e was sufficient as is, in view of the provision 
elsewhere. And we sti do think so. But since this is the nrticle 
t.hat gives general jurisdiction we feel it. will be clearer if we odd it 
here as well. It. changes nothing. 

1\f1'. GAVIN. What is it you want to amend it to? 
Mr. LARKIN. ,,"'e wnnt to make sure tbat it is understood that a. 

general court martial has the power to impose the df'oth penolty in 
certain specific casc..~ where the dcaU} penalty is provided, such as in 
murder cases, deset·tion in time of war, aiding the ellemy ane crimes 
of that character. 

Mr. RIVERS. Mr. Larkin , is it true that wherever a mAl' is charged 
with murder and convicted by a court of the proper jurisd ictlOll, 
which of <:ourSf> would be this couri we nre talking about, the court. 
bas no alternative but to sentence him to death? 

Mr. LAnKIN. No. 
:M r. RrvERS. They nlwnys told me tbat in the Army. 
111'. SMART. 'I'hnt WIlS chnllged, Mr. Rivers, in H. R. 2575. 
Mr. RIv};IIS. In the last. year. 
Mr. S,\lAlt't'. There were two inslnnces, were th ere not, Colonel 

Dinsmore, where the court had previously been-­
~'Ir. Rn'E: ns. J um talking about befon> the Elston bi ll. 
Mr. SMART. That is .·ight. But there were two instnllccs in the 

Elston bill where priol" to lhat time only th e deilth penalty had been 
authorized , and in the Elston bill they authorized 11 lesser penalty 
than death . 

~Ir. Rlnns. That is right. 
Mr. BROOK S. You hnve belud the suggested amendment. Is there 

any objcction-­
?o.'fr . GAVIN. \\"ait a minute. I would like to hear nn opinion from 

Mr. Elston on that. What do vou think? 
1\11'. ELSTON. Well , it hns been stated that that was true, as Mr~ 

Rivers suggested, where we passed the bill last year. 



961 


Mr. GAVIN. Do you think this amendment should be added to 
this ? 

Mr. E I.$TON Yes ; I think it will make it clearer. 
~Ir. SMART. It is purely clarifying, .Mr. Gavin . I t neitber adds 

to nor takes anything from existing provisions of law. 
J.. l r. RlvEns. That is right, because it will be authorized InLer on 

in this code. 
Mr. L ARK IN. Yes, i.n speeific Ilrlicles. 
To answer your question specifically-for instance, as to murder­

the penalty is provided as the death penalty or such punishment as 
the cou rts marlial may dir(>cL. 

}" Ir. R1VF.HS. That is right. 
],,11', LARKIN. So, i t iSllot. Il. mandatory death penalty in lhe murder 

stflt.uLe. 
1dr. BROOKS. Any further discussion? If not, we will adopt the 

nmendment as suggested by Mr. Larkin. 
Now J W!tll l to Ilsk onc morc question before we finish the paragraph. 

I may bo a liLLie confused nhout. iL, but. it scems t.o me tJHI.t. Inst. sen­
t.ence is IL catch-aU thnt wiJ] just about. cover a nything. Perhnps, 
historically. it. was worded n1l right.. 

r...Jr. LAnK IN. It. is designod to ennble t.he courts martial, when it is 
ncting noL as Ii courts martinI but. liS a military tribunal, to follow the 
laws of war. 

1\11-. BROOKS. Does it. not. nuJlify what we just. said above thcre? 
:r..lr. LAnKIN. 1\0, because it. is used as a military tribullil l in only 

a vcry limited number of cases, usuaUy a case like spying or treason. 
!\tr. BROOKS. But. it. says "any person who by the law of war is 

subject. to triill." Would that not. include any man in any branch of 
th(' sct\~ice? 

Mr. LAnKI~. Well, any man in any branch of service, 1 SllPPOse 
who violated the law of war would be triable by a militnry tribu nnl 
or a courts martial which is not acting as a courts martial but. a mil.i­
tnry tribunal. 

1\lr. BROOKS. 1 will not make it a point, but it docs just seem to me 
that thnt co,'crs everybody and ii renders nuillhe preced ing provision 
which limits the type of punishment.. That. is not true, is it? 

:r.. l r. LARK IN. I do not th ink so, Mr. Chnirmnn. 
Mr. oEGBAFF~:Nun:D. ~Ir. Larkin, I do not. want to deJay- I 

know we 1111\'0 to covcr a lot of ground and ever.vth ing-but I am not 
enlil'oly fnmiliill' with the d ifference between militruy tribunal nnd It 

COUlts mnrtiaJ. 
Wou ld it tltke you too long to tell us just a li ttle bit. about that.? 
~Ir. GAVIN. Wh o sits on the mil.itary t.ribunal'? 
Mr. LARKI~. Well, they vnry. Perhaps Colonel Dinsmore cn n 

explain thnt difference. 
Colonel DINSMOR],;. That. ord inarily, Iv1r. deGraffenricd, takes the 

form of 11 military commission. lL is appointed in the same manner 
and perhnps by the srune authority as the courts martial. I t is noL 
siLting as a courts marl ial , bowever. I t is sitting as a military tribunal 
to administer the laws of war. 

Now, I would like to sny a l the same time, in responsc to a suggcstion 
that. has bC('1l madc, I conceivc of no situation in which military pe~­
SOllncl of our own (orces would be tried under the laws of war as dis· 
tinguishcd from the Articl(>s of War we are writing. 

S:t266---l9-!'o. 31-06 
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A classica l example of the military tribunal is the trilll of the Lincoln 
conspirators. 

T hat was n military commission appointed by the President. 
~Ir. UIVERS. H ave yOli finished, :\lr. deGrnfTcllricd? 
),Ir. DEGRATF£NIU£D. Yes, sir. 
1\[1'. RIVERS. T would like to ask, in connection with my chairman's 

observation, is this the same provision which was excepted to by 
Colonel Oliver and Colonel Mass about bringing these RC.!lcrv('s thnt. 
nre meeting under their jurisdiction. They co me under Il. general 
anyway? 

111'. S~ I AltT. This is noL th e article. There you were referring to 
nrliclc 2 and subsection (0.) of article 3, find not this. This has nothing 
to do with it, 1\\1'. R ivers. 

Mr. R lvlms. All right . I just did not wIint to overlook that. 
~ lr. BROOKS. Any furlher discussion? If not, and therc is no 

objcction to ar Licie 18 as nmcndcd ; it will stnnd npproved. 
Articlc 19. 
~ lr. S MART (rcnding): 

Aftl'. 19. Jurisdict ion of special courts martial. 
Subjcet to articlc 17, SlXlcial courts martial ahall havc jurisdiction to try pcnons 

subject to this Code for ally Iloncapital offense made punishable by thlll Code 
and, under such re~ulations as the President may prescribe, for clI.pilal offenllCs. 
Special courtl! martIal may, under lIuch limitations IllS the Pf'Cl'ident Illar prescribe, 
adjudge any punishlnent not forbidden by this Code excellt deMh, dlShonornbt(' 
di3Chsrge, dismissal, confinement in excess of six months, hard labor withollt 
confinement in excess of three montlui, forfciture of pay exceeding two-thirds 
pay per month, or forfeiture of pay for a period exceeding six months. A bad· 
conduct discharge shall not be adjudged unless a complete record of the proceed­
ings and testimony before the court. has been made, 

References: A. W , 13; proposed A, G. N" articles 17, 20. 
Commentary: T his article is derived from A, \V. 13. Special 

courlS martini arc given the outhorit.y to try capital cases under !Juch 
rcgulat.ions as the P resident mar prescribe instead of when the officel' 
with general court lllfU'tia i jurisdiction over the case authorizes it, 
The Na.vy proposes Lhis procedure so that prior blankcL authority 
mtly be obtoined for capital offenses to be tried by special courts 
aboard ship where circumstances moke it desirable, siuc(' it is not 
rracticable to refer such 0. case to the officer wiLh geneml coUt'L martial 
Jurisdiction. Dcn.lh is odded to the list of punish ments which a 
special court morLiai may noL ndjudge, to cover the cases where a 
sp ecial courL tries what. wou ld otherwiso be a capital case. Othc r 
rcstrictions on pu nishment arc odopted from A. W. 13. It, is inLendcd 
that special COltl'\..s ITItll'lia i shall not have jurisdicLion to t ry ofJ'ellSes 
fot· which a mnndll.tol'Y punishment has been prescribed by this code 

The provision in A. '\V. 13 thill. tL bod-conduct dischfil'gc Ildjudged by 
n.. specilli COllrt, martiai is subject to [lPPl'ovoi by Iln omc{'l' wi lh 
gl'nel'lli court.-nwrti'l i/·ul'isdiclion bas been deietccl from this article. 
The I'('vjcw of specia courls-marlial records ond the execulion of 
sentences 01'(' CO\"{'I'('(1 in articlcs 65, 66, and 71 of this cod('. 

~ I I'. R'VEllS. What is the consistency obout til(' forfe iture of the 
pay? In otllt'r worcis, they firc disciplincd down the line. Now we 
hn \'(' thc fo rf('ilUl'c o f pay undcr the code. 

)' It,. S1'olAUT, This is the rcsult. of an action of a courts mnrtiol as a 
port of 0 sentence of a cou r t. martial, Wlll'I'Cas the other is 0 puni<;llInent. 
foJ' disciplinary inrroctions, 
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).[r. R IVERS. ]5 t his out. of line with OUf thinking along lhallinc? 
~Ir. SMAll'r. Not. at. oJI, ). Ir. Rin..rs. This lX!qX'tufltes (>xisting law 

as far as the Army is concerned, and it brings til(' Na\'Y's present 
provisions up to equa l those of t he Army and Air Forc(I. 

In ot.her words, while a. speeisl court. would hav(' the jurisdiction to 
try nny ('l1se, t lll'Y nrc limited by tills section here to gIve IL man not 
more than G months' confinement. and not more than fl forfeit.ure of 
two-thirds pay pCI' month for 6 months. 

But they call give confinement for 6 months or confinement. for 3 
months at hnrd labor, and they may likewise give n bad-conduct 
discharge. 

i\ l l'. RIVERS. T hat gOf'S to a ll officers and enlisted men, alike? 
~ f r. SMART. And oflicl' l's luwe been subjected to trial by this courl, 

as you say, t ho Stl.mC' as cnl istC'd men. 
~ f l·. RIVEHS. T hat. is right.. 
111'. S MART. H eretofore, historically, officers have been exempted 

fro JU triftl by speciltl and summa ry court.s. 
Mr. R IVJ.:RS. 1 sec. 
M I'. SMAU'I'. JJ . R, 2575 made Army and Ail' ofricel"S subject.. 
M I'. ELSTON. The provisions of t.his section am subst.llnlially the 

'Same lIS t he provisions of t.he bill we passed last yenr? 
11r. S MART. }:;xaelJy, ~ I r. E lston . 
MI'. RIVERS. I sec. 
Mr. LAIIKIN. For the thrcc services now. 
Mr. ELs'rON. Yes. 
MI'. BROOKS. And it. results in a uniformit.y of procedUl'e in the 

<courts. 
~[r. LARKIN. Yes. 
1[1'. R IVERS. D id you have any trouble with the services on this? 
MI'. LARKIN. o. T heir present procedures were similar . T here 

were li ttle difrerences in the maximum limits of punishment, but. we 
had no trouble in agrcein~ tbat. t his is appropriate. 

1 fr. BnooKs. If there IS no objection to the article as rcad, let. it. 
stand as adopted--

Mr. SMAnT. MI'. Chairman, before Ule committee adopts it-­
1 fr . BROOKS. Mr. Smart.. 
Mr. SMART. 1 would like to say that. there has been some cl'ilieism 

by previous witnesses as to pernnt.ting II. special court, which may not. 
have lawyers as prosecution and defense counsel, wbich will noL, 
except in extre me cases, have a law member, to adjudge a bad-conduct. 
d ischarge, 

~ I r. B ROOKS. That. was criticized by t wo or three witnesses. 
1 [1'. SMAlt'r. IL was, ~1r. Chail'mltn. 
i\fl' . D nooKs. H owover, t.his, MI'. La rki n, docs noL COV('f dishonor­

a ble d ischarges but merd), bad-conduct. discharges? 
1 1r. LARKIN. T haL is nght. 
Mr. ELSTON. I[owever, iL is provided that. if them is a discharge 

lor bad conduct. a complete record must. be mnde so that. it. can be 
reviewed. 

~11-. RlvEns. T haL is righ t. 
~ I r. LARK IN. And we also pro\'ide in the review section, liS you 

will see when we get. to iL, thn.t such cases nre reviewed in the same 
wily that a general courts IlltlJ'tial cnse is. 

). [1' . S~ I ART. I wa nt to point out one more point th('l'e. 
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Mr. BROOKS. Yes. 

Mr. S M ART. I am reluctant to a'{tend this disclIssion, but I want 


t.o point. out again the same poin!' I made when tbis provision was 
adopted in 2575: As of t.oday, the Navy summary , which is the 
equivalent of the Army special court, has a reporter who makes a 
qucstion~and-flllswer transcript. of the entire proceeding. You bave 
a complot.o record, the snme as nt a general court. I n the Air Force, 
as late as Inst October n t least, tbey had a reporter presen to who made 
a complete trallscript of the record, but they only rnfl-de nn e.xtract 
of that record for review snd, in the event any Question arose as to 
the legality of the proceedings, they then ordered tbe reporter to 
prepare 8 complete question and answer transcript snd send it forward 
for review. 

In the Army they do DOt. ha\'"e reporters for all of their specia1­
cou rt. cases. This providcs that. before they can give a bad-condncr. 
disc harge there must. bavc been I) reporter therc. 

Now my point. is this: I may be wrong and I would Iik(' to have 
perha.ps Colonel Dinsmore as the representative of the Army speak 
for t.hem-I canlloL escape the concl usion that where Army specin.i 
courls have a reporlcr present. for some of their trials olld not p[·csent 
at. other trials that wben a special court sits and sees a reporter there 
it seems like a cue to them that. the convening authorit.y intended 
that. a bad-conduct disehnrgc would be a port ion of t he sentence. 

1 do not know what is ~ing to happen to ihflt, but T have the 
strong feeling that if Ihnl [s ever I.n.ken up to the eourts it may be 
held 10 be a prejudicinl error. 1 merely want the committ ee to know 
the situation before lht'v approvc it.. 

:Mr. BROOKS. W1lat docs Colonel Dinsmore say? 
Colonel DrNSMoRE. That. is correct, },fr. Chairman. I will read 

the pamgraph npplicllble in the t...ranunJ for Courts Martini now in 
force. I t is short. 

~ I r. BROOKS. You mean, you feel it is prejudicia l? I s that. what. 
you melln by II correct"? 

Colonel DINSMORE. No; I mean Mr. Smart/s stat.ement is correct. 
Mr. BROOKS. Yes. 
Colonel DI NSMORE (reflding); 
rr a cal!C involving an orrense punishable by bad-conduct discharge is referred 

for trial to II. s.peciel couns. manial, thc appointing authority Inay direct b~· his 
signed endorsement that it be tried "ithout II. reporter, if the interest of the 
service docs not appear to require that II. bad-conduct diilcharge be adjudged 

Mr. BROOKS. Is thnt prcjudical to the defendcnt or docs the 
d('fendent gain comforL from the knowledge that. the reportl" r is not. 
there? 

Mr. SMART. Well , I am tbinking about (,he dc fendant. when the 
reporter is there. 

Mr. DEGRAFFENRIED. If the reporLer is there, it might put the 
court. martial itself on notice of thc fact that whoc'~er sent. the reporter 
there is expecting the probability that the defendant will receive 
the bad-conduct discharge. 

Mr. SMART. That is exactly my point.. 
Mr . DEG RA t'FENRIED. The co urt is put on notice or the fact. that 

that. is what they 8.re c)""Pecled to do, and it might prejudice the right. 
of the derendant for them to be under that. impression when they 
81.1U·t out. on the trial of the co.sc. 
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Mr. S¥ART. Thill. is my point exactly, For instance, now you will 
have a special court convened to try maybe 15 cases, and they try 
Cow, or five without a report.er and the sixtb case comes up and here 
comes a reporter, so they all say, "Look out, the old man expects us 
to give a BCD in Lhis case." 

Mr. BnooKS. Wbo orders the "reporter, Mr. Smart? Is it the 
trial officer? 

Mr. SMA.RT. The convening authority. sir. 
Mr. BROOKS. The convening officer. 
Mr. SMART. The same One who appoints the court find counsel and 

the Ia.w member, in tbe case of general courts. 
Colonel Maxey, do you have au opinion au that matter? 
Colonel M AXE\', H TOlay be heard just n moment. The Air Force 

recognized that possibiliLY that. you raised. I might point out. this 
additional CactI howevcl', that wherever a reviewing authority sends 
a case to a general court. martini which he eould send to 11 special, he 
thereby is indicating, On your samo rcasoning, Mr. Smll.rt, that a 
dishonorn.ble discharge is appropria.te. 

1 am not too concerned with the prejudice bcc(Luse we have done 
this: We have informed all of ollr judge advocates in a conference 
that in any special cow't. martini case in which a bad conduct dis­
charge was authorized a reporter would be present, so in any case in 
which a reporter is not present the sentcnce authorized for that 
offense does not include Il bad-COllduct discharge. 

Mr. SMART. Well , Dlily I-­
Colonel MAXEY. Just 0110 second. 
Mr. Sn. .... RT. _.UI right. 
Colonel MAXEY. So if Il reporter is present aU the court has before 

it is an offense which t.ho manual prescribes as one which may carry 
a. bad-conduct dischnrgo . So they will not know what the cOllvening 
authority 's opinion is au a particular case, you see. 

J\JI'. Ot;GRAFFENRIED. But, Colonel, evon in cases where yot! can 
give a bad-conduct discharge does not the convening IlUthority or 
whoever sends tho reporter thcre, if he thinks the fll.Cts of that par­
ticular case although the lllan is cha.rged with an offense that might 
ean'Y a bad-<:onduet disdlllrgo does not warrnnt a bad·collduct dis­
charge he does not have to sond tl. reporter there and sometimes does 
not send one there? 

Colonel ~1.~XEY. Well, in order to llyoid that \'ery practice we 
required that he do SOl i\.lr. deGmffenricd. 

~h·. OEGRAFFENRIED. now about the Army? 
Cololle] )vIAXEY. I do not know how they ow'mte. 
Colonel DINSMORE. I wO\lld like to make it clear, it is normal 

practit'c fot' the report('l' to be present unless the convcning authority 
says no. So you have a. repol'ter in every case, unless it is specifically 
provided that you do not have. 
~ow nil these cases mayor may not carry bad--conduct discharges. 
The sa me argument would hold, it seems to me, J\lr. Chairman, as 

to a general COlU·t case whC're the court has authority to adjudge a. 
dishonorable discharge. 

Mr. ELSTON. :\Ir. Chail'll1an, Ulay I ask Colonel Dinsmore? 
MI'. BROOKS. Yes. 
)''lr. ELSTON. Would it he an undue hardship if the services were 

required to have a reportor in all special court martial cases? 
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Colonel DINSMORE. Yes, sir. We ha.ve not the moncy, Mr. Elston, 
and we ha.ve not the reporters. I suppose if you gave us the money 
we could ~et the reporters, but it would eQst a good deal and we do 
not think It is necessary. 

~lr. OEGRAFFENRIED. Would it cost much if you had this provi~ 
sion, that in every case where the court had a right to give a man fl 
bad-conduct discharge a court reporter should be present? 

~Jr. GAVIN. That is about the stiuation now. 
~rr . RIVERS. ThILL is the spe<:ial court. 
Mr. m:GtlM'Ft:NnIEo. No. As I understand it now he can either 

send a reporter there or not, is tl:at right, Mr. Smart? 
Mr. SMART, MI', dcGrafi'enricd, Lho Air Force sa:ys that that is the 

policy which they follow. 
Now wiLhin this code there is the provision that Lhe President 

mlly prescribe fI. t.able of maximum punishments. Now once that.. is 
don lind thaI.. will be followed of course-it will prescribe every 
punishment {or which a speciu l court may gi\Te a ba.d-eond\lcL dis­
charge- may give, nOL Illllst give. 

Now on Lhat bnsis t.his Illny be all right. It, does not tell the ('ollrt 
they hll.v(' t.o give it. to a man , but it. is onc of the possible punish ments 
and bllsis it mlly und on thl1L bllSis it mny not be prcjudicial ill the 
way that.. I think of it, It might be perfectly !'til I'Ight, if the Army
will provide a reporter in every special ease where n bad cond\let. 
ruscluugc is authorized flS a portion of t.he sentence. 

.\11'. D.:OIl.AFFt:Nlm:D. That is right. I asked Colonel Dinsmore it 
thnL would cost. loo much. 

),fr. SMART. Certninly there will be hundreds and thousands of 
special court. ('as('s where a bad-conduct discharge is not. authorized 
as a porlion of the sentence and there is no reason wh}· they should 
ha.ve to furnish a reporter. 

..\fr. DEORAn'ENRIt:D. )Iy idea is if in those cllses wh('re a bad­
conduct di'>Charge may be prescribed in some of those cnsc." n COU I·t 
r('porler is present in the Army a.nd in other cases he i.s not prcs('nt 
that when the court. reporter is present. it. might put thc court on notice 
of the {art that is what they wcre expected to so. 

Mr. SMART. That is my point, .Mr. deOraffenried, and that is the 
thing 1 want. the com mittee to understand. 

l\fr. Rlvt;ns. Now, how many times docs the deff'nciant. know what 
t.he offense for which he is charged could can'.\' us a maximum? 

lHr. SMART. Well , he knows the maximu m be cnn get because the 
tnble of lUll..'{imu m punishments prescribes it. 

.M ... RIVERS. You menu everytime a 01 is loc'ked lip, he knows 
exactly what the maximum is? 

) 1 ... SMART. H is counsel will- ­
MI'. RIVERS. Wait. I just asked you as a practicnl situation. 
J\fr. SMA itT. Yes, si r. His counsel cnn open up the new }.fanual for 

COUl'ls Martini fol' tho Air Force, for instance nnd look at. pnges 140, 
141, and 142 and see \'ery ext.ensive tables lhere whith set out the 
ma.ximum tables of punislnllcnls for spctifir rrilllf'!!. 

}.f r. RIVERS. And he knows the minute he is put ill the clinker that. 
he is charged with so and so nnd he cnn look at the book and say "Well 
the most lhey Clln gi\'e me is so and so if they give me this there will 
be a reporter prescnt,'~ is that. right.? 

.\1r. SMART. Well, I do not know that. that. is exactly right.. 
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..\[r. RI VEHS. 1 nm just. asking you. I h aye known plenty cases in 
my cxpCl;cnce where t.hey did not. know what it. was tlley had dOllc . 

.\lr. GAVIN. DO(,9 his counsel gi\TC him that information, though? 
That. is the question . 

.Mr. SMART. Yes, sir, his t'OU IlSe! m8.y look at. the table of maximUDl 
punishmems and upon the basis oC the charges and specifications can 
tell him whet her or not. IH' is chargro wilh 8. crime Wlli ch may include 0. 
bad-conduct. d ischarge as a portion of the sentence. 

'\4r. UI VEns. That. is only ofter tbe Elston Ael, though? 
Mr. SMART. No. 
Colonel DtNSMonB. No. 
Mr. SMART, We have had the maximum table of punishments for 

long yellrs before the J<;lston Act.. 
Mr. PHILB I N'. How abou t. the I'(>coro on appeal? What. portion of 

the rCCOI'd comes to the appeal und til(' cou nsel? 
M r. n.t v};ns. The whole works. 
Mr. S~IAI~T. Tf t here wo.s a I)ft.d conduct dis("hnrgo adjudged us 0.. 

port ion of t he senLellcc, n co mplete question a nd allSWC]' tm nscri pt. 
must. go up for co mpl et.e review. 

J\lr. B nOOKS. L et. me ask you this, :\fr. Smart. Would it. help nny 
if we sti pulat.cd in tuis IlI'Licle W(H.'I·cn'l· it. is fLppl'opl'iatc that. tho 
reportcr may be requested by the trial officer? Would that lwl p any?' 

~[r. SAIAnT. 1 doubt tbat, 
Mr. BROOKS. What. you arc trying to do is to take tllis a\\~fly from 

com mund in rtuence? 
:\fr. SMAHT. ""ell , not llecessnriJy that., :\ Ir. BriKlks. 
:\Ir. BnooKs. Because it. seems to me, if I werc the defendant in 0.. 

trinllikc this, j would be pleased not to sec 11 rcpOl-ter thCl"c. 
~I r. SAIART. Yes. 
J\lr. BROOKS. Now the only thing is when the reporter is there, 

docs that indicate by his preS('nce tbat the commllnding officer sent 
him there to get a bad~conduct discharge? Now, if be is not sent. 
tuere by the commanding officer, but req uested by the ll"ial officer, 
would that make n. difference? 

Mr. SMART. Yes; I think it would make this difference: The tria l 
officer may very well ask for a. reporter tn a. defense tbat. docs not even 
include a bad-conduet disehu rge as a part. of the sentence. 

~Il". GAVIN. Yes; that is all right. But tha t. is not customarily 
done; is it? 

~ I r. SMART. No, sir . 
.Mr. GAV1N". You ci ted aD instance where there woult! be a number 

of cases t l·ied nnd four or five of t hem WQuid have no I"tJPOI'lcI', Thon 
on l h e sixth CIlSC t he l'eportel' comcs in. 

MI'. SMAl{'I'. Yes, sir. 
Mr. GAVIN. And nat w'ally they assume that a certain punishment 

is going to be meted out because of the fact that, he is there. 
Mr. SMAlt'!'. I think, M r. Gavin, the only way to nail this thing 

down would be to provide that a reporter must be provided in every 
spccinJ Cfise which the table of maximum punishment.s provides a. bad­
conduct dischflrge flS a portion of th e ~ntence. Tha t would exclude 
aU of the cases- -

Mr. BROOKS. Suppose vour trial officer admi t'S beforehand thai.. he 
does not want a bad-conduct-<iischarge sentence there; would you 
atill take it down? 
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Mr. SMART. ITe eB.D SO advise the court. 
Mr. BROOKS. I mcan in all ordinary civilian lriallor murder down 

in my section tbe prosecuting attorney can get up and say, II Now, we 
are simply going to ask for mansJltughter; we do not expect a murder 
conviction here." No defendant objects to tha.t. 

H that power was placed in tho hands of the trial officer, would it 
take it. away from command influence? That is tho thing tha.t con­
cerns me. 

ll..rr. SMART. I persona11y run not concerned about the point of com­
mand influence wilh tbis particular proportion, ]..[r. ChRirman. 

Mr. BROOKS. Well, are you concerned becnuS(' of Lhe fact of the 
reporter being absent. might diminish the punishment as to the de­
fendant? 

Mr. SMART. Well, it certainly limits the punishment, because they 
cannot ~ive a BCD. 

11r.1 HILBIN. As to Ule cases where you arc not. giving a BCD, what. 
const.itut.es the record on appeal for ilia consideratIon of the appellate 
court? 

Mr. S~tART. In t.he Navy th ey have a complete rooord. In the Air 
Force they have a narrative record. 

Mr. PHILBIN. And thaL norrative record is made up by the court 
itself? 

Mr. SMART. Usually it is the trial judge advocate. The prosecuting 
officiaJ makes a narrative of the testimony. That is, from the record 
which the reporter has taken, the trial judge advocate makes up one 
for the Air Force. In the Army the trial judge advocate has no reporter 
in a special court, 8.1ld he makes up 8. narrative, and if there is any 
question that arises about the CRse there is no lI'anscript of the pro­
ceedings which may then be transcribed and sent forward for review. 

Mr. PmLBIN. Is there any opportunity at that point for the defend­
ant or his representat.ive to look over the natl·il.tive to see whether 
what. was testificd to squnres witb his view? 

Mr. SllART. Yes. 
~Ir. DEGRAFFt;N RI~D. The thing about it, ).tr. Smart: If you just 

have it. in narrative form when it goes up, then the reviewing authori­
ties do not get the benefit of the objections which were made by the 
defcndant's counsel and tlUlt tllOse objections were overruled and that 
an c.'C('cption was taken. So, all the testimony appeal'S to be legal 
booausc there are no objections and no rulings on those objections 
there [or the reviewing authorities to see. 

'When it ~oes up in nal'fjl.tive, you have the situation where there 
were no objections, and if there were no objections the testimony is 
entirely legal; whercas, if objections were made and they weTO over­
ruled and an exception was tnken, then th e legality of that ruling is 
presented to the reviewing auLhority. 

Mr. S MART. Correct. 
Mr. DEGRAFFENRIED. Therefore, do you not t.hink that in every 

important case--I cannOL say in e'"ery felony CftSC because they say 
that is not recognized in military law-it should be presented in what 
we call a bill of exceptions; that is, it should be presented in questions, 
objections, what the answer W8.S and what the nlling of the court was, 
80 they could rule Oil its legaliLy? 

And that would be less expensive than to have another one prepared 
after you already prepared iL in narrative form- have the defendant's 
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COUIlSc] raise some objection to it before the reviewing authorities and 
then have to prepare II. new one setting it out in question-and-nnswcr 
form. 

l\tr. SMART. There are many spccisJ-court cases wh~rc I do not 
think a reporter is necessary at all Hnd we would be incurring 
think, some additional, unnecessary expense and go to a lot of trouble 
which is not. necessary. But when you get around to this BCD 
provision- and 1 say to you that fl BCD is almost as bad in practical 
effect as a dishonorable discharge to a man, regardless of how the 
armed forces ChanlC-lcrize it-then I think you must be very careful 
about t.he way you handle those reporters and wrhcOlcr you have them 
or not. 

~Ir. BnOOKS. En'ry defendant may be jeopardizf'd, though , by 
making it pORsibl(' even if the trial oAiccr docs not ask for n BCD to 
get n dNTN' tnking away his honorable discharge? 

Mr. SMAllT. 1 would any there is much less likelihood of that 
hnppcning, Mr. Brooks, because where your trial counscl~the 
prosecuting oOlcinl- ngrees that. he thinks that a BCD is not an ap­
propriate pnrL of the sentence to be given, if he is tho ft\ir officinl 
t.hat. J think he should and would be--

Mr. B IWOKS. Why would you take down that testimony, if he 
agrees there? 

),11'. DEGltAFFENRlEO. If he states there in ad",ancc, thf're would 
not be any necessity. 

Mr. S~1AItT. Then they can slipula,ta it and wai..e n reporter. 
).Ir. LAHKIN. ;' Iay 1 sny in tbM CflSe, his .. jews may nOL be fol­

lowed. It is the prero1!,'ative of the court to sentence. 
1-.Ir. BROOKS. And, if you insist on a. reporter being there, it is 

going to give the man more punishment in some cn ..es than he other­
wise would get. 

Mr. SMART. ~rr. Chairmnn-­
~[r. BROOKS. Yes. 
).Ir. SMART. 1 hnve no suggestions to U\e committee as to wbat they 

should or should not do about that matter. I did wnnt to point out 
to you some of the possibilities in it for your cOll<;ideration before you 
passed it. 

Mr. RIV~;RS. Lf't me R<;k you tlus. Let us take the case of nn 
officcr. 11 he is tried before a special court and be is IlCQuiitcd of the 
wbolo works, is there anything about. thllt t rial pilleed on his fitness 
report.? 

Mr. SMA ItT. I cannot answcr that, 1-.11'. Rivers. 
MI'. Rlv lms. Who can? 
:Mr. SMAR'r. Let me say this. Up unt. ilthis timo 110 Nnvy officer 

has evcr been subject to trial by a. special court. 
Mr. RIHIIS. 1 fow about an Army officer? 
1fr. SMA itT. Up until the 1st of February 1949 no Air FOI'co or 

Army officer WRS subject to trial by special court and I w10 bet t.his 
month's so.lary that nOlle hns been tried by special courts since the 
1st 01 Februa.ry. Aud I will bet. furtJlermore that even though it is 
provided in the Inw, you a.re going to live .II. long time belol'C you see 
any Army, Navy, or Air Force officers go to trial before n ..peeisl court. 

:Kfr. RtVERS. I think we ought to take cognizllllce of wht\t could 
bappen under this and make provision right here and now that in 
the event one is tried--

Mr. ELSTON. 1fr. Chairman, if ).{r. Rivers will yield. 



970 


Mr. RIVERS. Y<'S, sir. 
Mr. ELSTON. Would not tlle whole thing be solved by simply pro­

viding, as ).fl', Smnrl suggeo;;ts, that ill case where Ii bad conduct dis­
-chllrg-c may be imposed 88 part of the sentence a reporter be pro­
yided? 

~rr. DEGRM'FENRIED. Yes, sir. 
Mr. BnooKs. Why not. put. it "unless waived by the court." 
i\lr. ELSTON. Let us find out how much of 8. burden it. would be. 

lr lhat sit.uation should prevail. What. do you say, Colono:! Dinsmore? 
Colonel DINsMoR~;. It wenld be a COllsiderahl(' burden, )fr.Elsloo.

1 do not have the figures, but-­
~fr. ELSTON. H ow docs it happen the Navy is able to do it? 
Colonel DINS~IORE. They have had authority to adjudge bad 

-eonduct discharges ror a good long limo and we have not. 
Mr. ELS'l'ON. Well- ­
Colonel DINsMonE. So we hll'\"c no experience. 
Mr. ELSTON. If the Navy is able to get report.ers, why cannot the 

At'my get theJn? 
Colonel DINSMOIt'JoJ. We can, 
Captain WOODS, am reporters are all enlisted men, 
j"II', GAVIN. Cannot hear you. 
Captain WOODS. Our yeomen are reporters. 
MI'. ELSTON. The Army have elliisted men for reporters? 
Colonel DINSMORE, We do have some, not enough. 
~Ir. ELSTON. How about tbe WACs, are not there a llumber of 

WACs that are stenographers? 
Colonel DINSMORE, I lUll quite sure that is true, ~rr. Elston. :My 

'Own experience does llOt go that far. 
Mr, ELSTON. or course every steno~rapher is not a reporte.r. 
Colonel DINSMORE. That is right, Sir. 
Mr, ELSTON. But you do ~ive the WACs some training and maybe 

it would be a good idea to give them some training as re.porters, 
~ fr. H.IVl:RS. That is right. 
~J r. SMART, lI'fr. Chairman. 
i\lr. BnooKs. Mr. Smart. 
i\11". SMART, As I said initially, I was reluctant to open this question 

up because it has taken so much time of the committee. May 1 
suggest this to tbe committee: Having cOJlsidered the maLter l t.he 
three services nrc convinced they cau live with this provision. 

Now no doubt lhey have given it. deep thought, I would say if 
they nre convinced they can live with it let Lhem try it n.nd then if 
they get in Li"ouble we are going t.o have to do something about. it. 

M,'. GAVIN. W11at you say interests me. If the 1"0po,'tOI' is there 
ho is practically judgod before the case goes to comt. 

MI". E I,STON. Well, 1\[". Gavin, that would Ilot be true if you 
provided that a repOl'ler had to bo present in every case where a 
bad conduct discharge might he a part of t.he punishment. 

1\ lr. OEGUAFFENRIED, That. is right. 
11r, PIIILDIN'. You can get serious punishment for some of these 

other offenses, besides bad-conduct discharges. It seems to mo wo 
should try to find some protection for tho individual accused in 
"Such cases. 

i\IT, RIV}o:RS. Of course during the war there wero a lot. or mis­
-carriages. I know plenty of cases in the favy. I k-now of one whieh. 
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stands out in my mind. This boy was charged wilh something. They 
put him inside of some kind of 8. hermetically sealed container where 
nobody could get in t-ouch with him. The only man who ever came 
to see him wos a chaplain Ilnd the chaplain told bjrn, among other 
things, that they could send him to wherever they send them up there 
and put. them in jnil-somewherc up north, in New England, wherever 
they incarcerate tbem. 

And it scared that hoy so tbat he was delighted- it tickled him to 
death- to plead guilty to whatever it was so they could very gener­
ously nnd beneficially bestow upon him a bad-conduct discharge. 
It is just like you say. It is a very bad thing. 

That boy hales to sce his record, and to my knowlcdg(' he has llever 
been home since he joined the Navy. A..nd that bad-conduct discharge 
can cauy tbe same implicll,t iolls to the boy who served as the dis. 
honorable disclll1rge. 

Mr. SMAnT. So far as that is concerned, 1\[1'. Rivers, of course 
complete review is J>t'ovided of UIIt.t under existing law. 

1\1r. RIV EHS. There WflS not any review of it, because t.he man 
pleaded guilty and so forth. I do not know how you cau avoid it. 
But this bad-conduct discharge, where they call charge the matt with 
the ma.ximum and compromise on a lesser one, is a bad, bad pJ·actice. 

1fr. PIIILBIN. Do you feel, 1\ lr. Smart, that a complete review is 
assured in these non-bad-conduct discharge cases under the provisions 
of this bill? 

Mr. SMART. 1 think a sufficient review is accorded in cases where 
a bad-conduct discharge is not a portion of the sentence. I feel that 
way, !\Ir. Philbin. Heretofore the Navy has had nil of its summary­
the equi\'aleut of a special in the Anuy-cases come to tbe Navy 
Judge Advocate General's Office, presumably Cor review. 

That has not been true in the Army and the Air FareI' Theydo 
not get to the Judge Advocate's Office for review. And 1 willaay lUost 
of them should not. 

Mr. GAVIN. There are thOllsands and thousands of those cases, 
though. 

i\lr. SMART. Oh, I will say there are thousands llnd thousands. 
i\lr. GAVIN. How many Inen sit and review these cases? 
Mr. SMAUT. It depends upon what service you refer to, sir. 
Mr. GAVIN. Well, any of t hem. How many cases would they 

dispose of? Whnt I nm trying to find out: How many therc ha ve been 
and how mnny ru'C disposed of and how many are yet to be reviewed? 

Mr. SMAR1'. Those figul'es will be pre!<cnted"to the COllunitlce in 
con.nection with another scction of the bill, if you will withhold your 
question until t hat Lime, MI'. Gavin. 

MI'. GAVIN. Well, in view of the fact that you have made it quite 
ovident that tbe I'Cpo]·tcr being there prejudices the defendant's case, 
yOll eithe]' ought to have him there for nIl ot their casCS or not have 
him lhere for any of lhem. 

Mr. ELSTON. Mr. Chairman, lo bring the matter lo It head I offer 
this nmendment: On page 18, line 4, add the following sentence: 
"In any case where a bad-conduct discharge may be imposed a re­
porter shall be provided." 

Mr. BnooKs. You have heard lhe suggesled amendment. Is thc~e 
any discussion on it? If t here is not, we will call for a vole. All III 

favor of the amendment as suggested by Mr. ElstaD will make it. 



972 


known by snying "Aye." All opposed, "No." The "ayes" seem to 
have it. The "ayes" have it. The nmendment is carried. 

We approved that section once. We botter renpprove it, though, 
as amended. As amended, is there any opposition to article 19? 

I\f1'. nIVERS. That amondmcnt comes at the end of the section 
there; is that right? 

Mr. BnooKs. Yes. 
Mr. ANDERSON. Line 4, page 18. 
Mr. RIVERS. I see, there. 
Mr. BROOKS. You arc using the annotated copy. 
~lr. RIVERS. I scc. 
Mr. BnooKs. ThoD that article stands approved as amended and 

we will turn to article 20. 
Mr. SMART (reading): 

ART. 20. Jurisdiction of summary courts-martial. 
Subject to Article 11, summary courts-martini shall have jurisdiction to try 

persons subject to this Code except officers, warrant. otncers, cndcts, aviation 
cadcl.3, and midshipmen for any lloncapital offense made pllllil:lhahle by this Code, 
but no person who object~ thereto !!hall be broup:ht to tril'll bcfol1'! a SUl"pmary 
court.-martial unless he hIlS been permitted to refuse punillhmen~ under Article 15. 
Where such objection is made by the accused, trial shall be ordered by ;;~ial or 
gcneral court-martial, as may be a]ll)ropriate. Summarr courts-marilal may, 
under such limitations ILS the President may prescribe, M]udgo any punishment 
not forbidden by this Code e:l:cept death, dismis<!al. di! honorable or bad-conduct 
discharge, confinement ill excess of one month, hard labor without confinement in 
exeees of forty-five do.) P, restriction to certain specified limits in e.~ces8 of two 
months, or forfeiture of pay ill e:l:cCSll of two-thirds of olle Illonth's pay. 

RererCllCes: A. W. 14; Proposed A. G. N., articles 15, 16. 
Commentary: This article is dcri\'cd from A. W. 14. The right 

t.o refuse tJ·ial by summary cOUl"tmartial is made absolut!', exC'('pt. fot 
the case where the person has beell permitted to refuse punislunent. 
under article 15. 

Mr. BnooKs. ).11". Larkin, do you want to e.'\l}lain that? 
:t'vfr. LAnKI;:. \YeU, this proyidcs the jurisdiction for the lowest 

COU I't of the three: The one-man court. It is a court. thnt can try 
enlisted men only. It is similar in its punishments to the present 
SUlmna'1' court of the Army and the deck court of the Navy. The 
one particuhu· change insofar as the Army and Air Force arc con­
cerned is found in the pro,~ision that no person who objects to a sum­
mary court can be tried by that court. unless he has pre,·iously ha.d 
the opportunity of objecting to compruly plmishment and did object. 

The Navy practive at tho present time is to afford the right to 
refuse this court, and the Army's ho.s been not to except for the two 
01' three noncommissioned grades. 

Other than that, I think this follows a close pat.tern to what we 
have in aU services. 

1fr. BnooKs. You have heard the discussion. I s there any further 
discussion on this article? 

Mr. GAVIN. Yes, Mr. Chairman, I wouJd like to ask a question. 
Mr. BROOKS. Ur. Gavin. 
lo.'fr. GAVIN. "Hard InbOI" without confinement in excess of 45 days," 

what do you mean by hard labor? 
Mr. LARKIN. Hard la.bol" 1 think generu11y is construed to mean 

work while in confinement. 
Mr. GAVIN. Well , what kind of work? 
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),11'. LA IlKIN, Wbat. kind of work is performed usually, Colonel, 
do you k'10W? 

Colonel DI XSMOItt:. Trimming lawns, picking up ga rbage, d igging 
ditches maybe-­

:\1r. RIVERS. Captain of tho head. 
Colonel DINSMon.;. l mproying the mads around posts, ~cncral 

police work-just the ordinary run or housekeeping, ~Ir. Ga.vm. 
Mr. GAVIN, \\rhat about. this rock-pile business wit.h a. cerlai n 

cadence; that. is, a certa in number or blows per minute, and so forth? 
Colonel DI NSMORE. Never heard of it, sir. I know ns a mnUer of 

genNal information that. t hat bas been used by the civil authorities 
sometimes. I do not. say that. we hnvo not done that.. I know of 
no case where we have. 

:\£1'. BROOKS. AllY further questions? It nOL­
:\fr. ELSTON. Just a mi.nute , Mr. Chairman. 
:"11'. 13nooKs. All right.. 
),1r. ELs'rQN". The way this is written any offense, provided it is 

noncapital , may be tried before a. summary cou rt? 
Mr. L AElK IN. But if iL is, then the punishments which may be 

imposed fU 'O limi ted to t.hese IHUlishments set out horo. So you CllO 

trv a CMO by this court which by the table of m IL.""imu m pun ishmenLs 
calls for I\. certain sen tence as a ma.ximuOl, but. this court. could not 
im})ose that maximum or could not impose a sentence greater than the 
ma..ximulll seL forth here evon though Lhe offense itself if tried by 
lUlothor court m ight. call for or might provide that a heavier sentence 
could be imposed . 

~Ir. EI,STON". Of course that is aU La the advantage of the accused. 
~Ir . L AR KIN . "Exactly. 
~Ir. ELSTON. And there may be a case even of murder- ­
~k LAnK IN. That. is right. 
~rr . EI.STON. 1 will say hom icide instead of murder because murder 

presu ppoSf'S all intent to kill. But you might have a homicide case 
tbnt is not very serious. It may ha\Te elemen ts of accident in it, Or 
misadv(,llture, which they could try by summary court rn. lhe l' than 
genc ral or special. 

~rr . LAn,nN. But if you COll\'icled him you could not give him 
more (bnn 1 month's confinement , you could not. give him a DD or a 
B CD, and so forth. 

~rr . EI.STON. So you would probably never ha ve a case where an 
accused person would objccl... 

Mr. LAnKI N. ThaI.. is right.. 
;\ l r. Bnoo Ks. This is where commnnd influence comes in fa vo r 

of dcfcndllnt., be('o.use tbe commnnd selects Lbe t.ype of Court.. 
;\11-. L AIILIN'. T hat is righL. 
M r. BnOOK8. And if he sclects litis court, it will nct.unlly work to 

the a{h'anlage of the ncclised. 
~rr . LAHKIN. In thltt. it limi ts the pu nishment s, no mnttel" whnt. 

the offl'llsc , to these limited provisions here. 
~1r. BROOK S. Well , is there any further discussion ? Any question ? 

H thcn' is no objection to this article, it will s tand adopted. 
~Ir . Rl vt:ns. I made an observation awhile ngo about. nn offic(' r 

tried before one 01 nlese courts baving competent jurisdiction of 
-offenses on which he is charged. Now in the O\'cn t he is acquitted, 
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would that be noted on his fitness report and used whenever be is 
considered for PI"OIllOlioLl before a selection board? 

).rr. LABKIN". [ do not think so. But I could say this: The reeonl 
of the trial and the acquittnl is not. expunged from departmental
records. 

Mr, HIVERS. Wcllthnt could be kepi. 
), 11". L"mox . But [ do not know specifically about thC' fitness. 
Captain WOODS. It would have to be a mattt'1' of departmental 

regulation aftcr' enactment of the code, sir. I oollld lise the nnalogy 
of the CQUlts of inquiry. 

~II·. UIVERS. T do not. think n man ought to hi' lri(>d in t.he stnr­
chambor proceeciings of a. selection board. 

Captain WOODS. There is no doubt in my mind thl.1. this would be 
made n malleI' of his personnel record. 

1 1 r. Rlv t;ns. \Vould it be out of order for us to consider that in this 
snme document hero at tho proper place? 

1h. SMAR'r. I doubt if it would be appropriate in this Code to legis­
late along those lines . 

.Mr. RTvlms. 'Where would you legislate it? 
MI". S:\1AUT. Well , as a practical matter , Mr. Rivers, I do not cnre 

what you write into the law, if the appropriatc people in any dellurt­
ment SO desire, even though t his officer hns been acquitted, 1 can assure 
you that tha.t will be considered by people in t he selection board 
whether or not you htLVC it in the law. 

~Ir. RIVERS. Only God Almighty with lIis infinite wisdom. 0111­
nipotence, and olllmprCSel1ce knows what happens behind the closed 
doors of a selection board. I tell you that becausc 1 know whereof l 
speak. 

~J r. PIIILBrN. Does tho record of an acquittal now !l.ppear on his 
fitness report? 

), 11'. SMART. The captain says it does not. 
?\ Ir. l)fIILBlN. It a:ppoars in other records. 
Captain WOODS. "Yes, sir. 
Mr. ] ...ARlnN. That is righl;. 
~1r. PfIILBlN. But there is no notation on his fitness ]·eport. 
Captain WOODS. No. 
Mr. PHILBIN. So that would not be considered for promotion under 

present regulll.Lions. 
CfLptain WOODS. T hat is right. 
:'Mr. GAVIN. But that record is Illways a.vaila.ble? 
Captain WOODS. That is right... Administ..ratively evel'Y record goes 

to t..ho Bureau of Personnel find they make a uotat..1011 on a particulat· 
court.. martini whethe]' 01" not it constitutes a mtLtter of interest.. in tho 
pfll'L icular officer 's record. In acquittals they do not,. 

:Mr. H. 1V}~tt~. Of course if he hnd been disciplined somewherc down 
along the line lIlfLt should be llwn!. 

Capta in WOODS. Thfl.t is J·ight. 
~ lr . R IVEttS. But where fl. court of competent jurisdiction has ren­

dered him innocent., 1 think it should not be. It should be prohibited. 
Caplain WOODS. Ad1llinistrtltivciy it is prohibited now, sir. 
MI'. R lv.;ns. Well, it. could be changed adminislrilliveiy. 
CaptainWOODS. It could. But for the Sllme l'('asons that persuaded 

thclll for not doing it, they would continue. 
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~h. ])HlLIl IN ..\dministrativ('ly, Caplain, the fact that. n. IllUn. 
has been t ried Il nd acquitted is not. lllken into considemtion by n. 
promotion ami selection boat·d. 

Cal>tain WOODS. Tha t is correct. There is no information before­
the selection boanl 0 11 that faet. 

~lr. BROOKS. Now, let us proceed with Ilrticle 21. 
) Ir. S~l.\nT (rending): 

ART. 21. J uri~dic\ion of court,. martiaillO\ exclu"ive. 
The prO\'i/lion~ of Ihi~ Code conferring juril'diclion upon ('ourts martial shalt 

not be construed ll.,{ dcpri\"inp; military commi~ion"', prO\'O~1 oourto!, or other 
military tribunal~ of concurrent juri~dictioll in r(.'!;pcCI of offenders or OtTCll~cg 
that by statute or by the law of \\/l.r ilia), be tried by such miLitary eommi~ions, 
pro\'o~t courla, or Olher military IribuIl81~. 

Rclcrel1c('s: A. W . 15 ; proposed A. G. N., a.rticle 5 (f), 
Commentury: The language of A. W. 15 has been pr(' i;crved because· 

it has been consLrlled by I..h o Supreme Court. (Sec E.£ Parle Quir-in, 
317 U. S. 1 (1942).) 

~ Ir. ELSTON. i\ lr. Chainnan , might we have some ex planation for 
the re('ol'(l of wha.t. is meRllt by " military cOllunissioll, provost. 
courts, 01" othel" milila.ry tribunals"'? 

1h. BROO KS. You want to undertake that, ),[1'. Ladun? 
Mr. L AmoN. \\~cll, which po.rt of it conCCl"Ils you, i\lr. Elston? 

I s it the "othcr military tribullflls"? 
~h. EI,STON. No. 1 think for th e record there ough t. to be n.1l. 

explanation of all that. "Such militar;r contmissions"-somcone Oil.. 
the floot' may want to know what 8. military conurussion is. 

~ I r. LARKI N. I bel ieve a milita.ry conunission ma.y be defined as Il.. 

tribuna.l which call be set up for the trial of persons who offend against 
the law of war. 

l\lr. ELSTON. Appoinled by the President? 
~Ir. LAnKIN. By th(' President. You have Oil example in that 

Saba teul' case. Tha t. was a military commission. 
A provost. COUl·1.. is- wlull, Colonel Dinsmore? Is that a mili tary 

governmen t. cour t. or is it- ­
Cololl('l DINSMom~. It. is an oceupntion court.. 
11r. LAnKIN. It. is lin occupation court.; a court that. may be set. up 

by the occuptllion nttthorities wit.hiJl the area that thcy occupy, 
There fire otll<'l" military u·ibullfiJs. Are they occupation court.s~ 

too? ,Vhat. olher kind3 arc there? 
Colonel DINSMORE. Courts of inquiry. 
1\fr. Ii:I,s'I'ON. WC'U, u court of inquiry docs not Ilfivc. power to impose 

punisilllH'llt, doc's it? 
l\11". LAIlKI N. No. We hav" a provision in Ilrticle 136 here foI'" 

courts of inquiry, whi ch can not impose puni shment or make 0. flnding 
of guilty or not guilty. 

Uololwl DINSMOR~: . I su ppose a Military goycrnment. court is a. 
miJi tnl"Y tribunal. 

~Jr. I ~AIIKIN. And llull is zl court tOM is similnr, th(,ll, to the provost 
court; is that ri~ht? 

Colonel DINSMonE. Yes; wit h greater jurisdiction. 
:il.fr. EI.STO N. I nm wond('ring if we should not ('"onsidcr, theil, I\. 

jeopardy pro\' isioll, unl('ss ,YOU hn" e co\'ered it in some Intel" gell('rzll 
jeopnrdy st'c tion ? 

~rr. LAnKIN. \\' e hn\'(' a jeopzlrdy section which I believe applies 
to this. 
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Mr. R IHIlS. That. is right.. 
1\ fr. P HI LIlIN. Do you ha.ve a section that. may ('clnto to possible 

w llfJiet. bet.ween mi.litary and civil cow'is, such as we had at. lI awaii 
during the war? Do you recall that. particula r incident.? 

" f ro LAUKIN. That. was a question oC martial law ral her than 
courts martial. 

~ rr. PH I LBIN. 'flInt. was martial law versus civil law. 
Mr. LAnK IN. Th llt. is right. 
~Ir. P III L BI N. or course it would not. be cov('I'cd here. 
:Nl r. LARK I N. That is right. 
~ Ir. P H ILB I N. It. was not contemplated by this section. 
1\'Ir. LARK IN. T hat is ri~h t. 
1\ 11'. P UII,II IN. Or nnythlllg in th is code. 
M ... L AR KIN. Thal is righ t. 
M r. E I,STON. ] wtln ted to be certain t.hat. they ca unot try a person 

before one or these other military comm issions and perhaps get. nn 
acq uitta l of lhe nccuscd a nd then have him tried by gcneml, special , 
or a, summnry courts IUnrtia l. 

M r. RI H ris. T im\' is right. 
Mr. I... AHK IN. I think tllfl t. concern is a. ['elll one fi nd T think the 

jeopnrdy p"ovision docs fi nd should a pply. 
Mr. Rl n;us. I think it covcrs it.. I V.'flS looking OVCr this provision. 
U r. LARKIN. That. is ,·jghl. 
1\·[r. BROO KS. fs there finy objection to a rticle 21? If not, it. stands 

nppro,·cd. 
Now on article 22- t hnt covers !tn a ppoin tment and composition 

of courts mnrlia l- I wowd like so Ilsk ~I r. Smart this: Is it possible, 
Mr. Smart., to bypass this article a.nd still proceed with a discussion 
and approval of the subsecluenL articles? 

~ rr. SMAR'r. I t. is entirely possible, :\ [1'. Chairmnn, if t hjs article is 
bighly contro\'ersilll with t he committee, that it can be passed until 
a later dntc and r('consider('d at. that time by the committee. 

Now of course you will r(~call that this brings into focus the propo­
sition as to whether or not the convening authority sha ll remain to 
be the so-called command or whether you are going to ha.ve command 
submit. panels from which a judge-advocate officer or somo superior 
cOlllllland will select. the court. 

Now t.hat. is the one big quest.ion l"ight. here. If it. is tho Sl'llse of the 
comm ittee tha t you wan t. to adopt. 22 as it. is writ.ten and let t.he com­
mand cont inue to appoint courts, thcn you could d ispose of the 
question at this li me. 

Jf on the conveI'se thCl'c is a subst.ant.ial feeling that. YOli should 
adopt t he panel ide"" certa inly I know that. the Dcpnrt.menLs will 
want to be heard and I feci in nil fairness should be heaI'd. 

~ I r. B nooKs. Wcll, would we ha\'e to also bypass nrt.icle 23? 
1\ 1r. ItlvEns. Yes; lhe whole works, 
.1\l r. SlI,lART. 1 think not, sir- not on special and sum mary cOll rt!O, 

because specia l courts do not. involve n In\\' officcr, they do not. require 
legn lly trained pel'Sollnel as trial counsel and defense cou nsel, and in 
most of them they are 1I0t. accorded tlle same complete review thnt 
general cou rts nre, 1 think you cowd very well consider 23 ftud 24 
complclcly apart f rom 22. 

~ I r. BnooKs. Well, wbat. is the plefti>UI'e of the com mittee, then, in 
reference to bypassing the question or command influence fo r the 
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present? We promised ~'r r. Anderson to have Proressor :'-.lorgan 
back here. 

11r. ANDt;RSON. ),11'. Chnirmnn, I wanted to rere.r to that. agreement 
which 1 understood w(' bad when we started the reading of the bill by 
nrticlcs lha.t wo could return if we wanted to any article thn.t is 
tcntntivcly approved, to rcconsidrf it or to hear Professor Morgan . 

Now as 1 have indicnted to ~fr. Smart, I l1avea vcry comprehensive 
oomlllllOicntion h('l'(' from Professor ).Iorgan which makes it. UllllCCCS­
Mry for me pcrsollaJly to require him to appear here as Il witness 
again. 

I understand h(' is coming down nnywny. But in It matler that is 
as controversial as 22, I agree with ~ [r. Smart. that if we arc going to 
change 1.h(' provisionfl of the bill as it is \\Titten the Depaltments arc 
entitled to be itcllrd if tlH'Y so desire. 

MI'. GAVIN. We said when we discussed these articles tha.t all thoso 
who appeared before t he conunittee be so notified, so they Ctlll be in 
attendan('o to mnke finy suggestions they may care to offer. 

]\11". RI VERS. Notify the.m so they can benl' first.hand whnt way say 
about them behind their bncks . 

.Mr. BROOKS. 'Yel\- ­
i\'1r. HIVERS. Let mo Il.sk~ rr. Smart this. If we want to relieve 

the eommnnd of this burdensome obligation now imposed on them, 
would this be lh{' plae{' to do it? 

~Ir. S~IAln. This would hi' oni' of the places U{OU want to at.tack 
tho propo~ition of command control. And 1 say have no hesitancy 
in going on the r(lcord right now as subscribing to the idcllS of Genural 
Riter and others. 1 do Ilot think it would be appropriati' to chango 
this section. 

T think therc is a lot of wishful thinking being done about it. ~lllny 
thin!:,'"S havc been suggi'sted that ate certainly fine h'om an idl'al SI'I1S(', 
Ilnd e\Tcrybody who thi.nks about justice would hopo that thcy would 
be dOlle. • 

But so far as Lbe services are concerned, T do not think they are 
pracliclli, and I am perfectly willing to say so to this commit.tee now. 

:\11'. n.lvEns. Now in that connection, if we made a s{'purate judge 
udvo('at.(o seL-up, would that cu re the defect about. whkh so many of 
us complain? . 

~fr. SMAUT. Tt would be helpful i n my opinion, sir. 1 think the 
establishment of a Judge Advocate Gcneml's Corps, if that. is the wish 
of Lbe tommit..t.ee, for the Ai l' Force and Ihe ~avy-Ihe sume as has 
already becn donc for iJ}C Army-could very well stand on its own 
f{'ct. nnd not be OilY part of the consideration of intiele 22. 

Mr. RIV~;ltS. Then it. would minimize a lot of the CJ"ilicism which 
is directl'd at. cOllunnnd influelltc? Is that also yOlll" opinion? 

.Mr. S~lAnT. It. would cCl' tainly minimize t be tl'iticism. \\llether 
it would cure t.he defcct, t.hat is something I can't. soy, sir . 

.MI'. ANDt:nSON. Is t.hN{' anything in this code which sels up II. 
sepnl'ate Judge Ad\'ocatc Corps? 

;\1r. LARK I N. No. 
~rl'. ANDEItSON. We'll, :\ rr. Chairman, porbaps the way to attack 

this t.hing, theil, is to do it backward, by gelting the sense of the 
commitl.<'e first in connection with the possible establishment of a 
separate J udge Advocate Corps for all three of the services. 

8:i266--49-So. 31-21 
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Then if tll" committee indicates that it wishes to set up I'l Sf"pnratc 
Judge Advocate's Corps, go ahead with t he cQllsidcnltion of article 22. 

;"[r. BnooKs. W('Il, the only difficulty there, would bt, this, it seems 
to me: 1 doubt, thaI.. n separate Judge Advocate's Corps would be 
germnne to this particular bill. 

~Ir. S:\I \ nT. Only to this palticuinr extent, :\Ir. Cbllirmnn-­
~ I r. BnooKs. And ccrtninly-go ahead . 
.Mr. S:'IAI"tT. ] fun sorry to interrupt you, sir. Tt. would mnk(' only 

this difTcrenc/.': In the Army you have n Jud~c Advocate's Corps, 
whcr('fiS in the Navy and Air Foret' you don't. 00 suppose you wou ld 
pull out this appointing or cotl\'cning authority rrom so-called com­
mand channels and give it w a judge advocate in th(> Ail' Force or 
the Navy. It. is still in command. So you wouldn 't have accom­
plished n si ngle, soliLa l'Y thing- ­

11.11'. NOIlTII.AD. it. would be in scparnte conulland thell. 
:\11'. SMA itT. Because they Imve no corps. They nre oUiecl'S of the 

line in Lho Navy I1nd Ai)' ];ol'ce. 
]\11'. NO Rm,AD. If we set them up 8S separate, thoy will be sepnrate. 
)\11'. SMAlrr. Yes, sir ; if you seL them up as a separato CO I·PS. 
£\ 1... Hln:us. Tlmt. is what. we arc talking about. 
:\1 ... SMAHT. But 1 say undel' ('xisting conditiOlls-­
]\ 11'. RI\'J:o.:fls. They arc not going to exist. like the v an', if IlulNO 

anything to do with this bill , when we finish this bill. 
1\11'. SMART. I will subscri be to what you say, 1\fr. Ri\·Cl"$. 
Mr. RlvEns. It my vote hns anything to do with it. 
1\11'. GAVIN. What. was your observation again? Will YOli state 

that again? 
1\11'. SMART. As of today, ::\11'. Gavin, you havo no Judge Ad vocate 

Corps in thr Air Force or the Navy. 
~Jr . GAVIN. Thill is right. 
lo.fr. SMAIlT. So that if you gave, under article 22 here, the autllorit.y 

to COlwelle courts to judge advocate. offiecrs-- • 
1\11'. GA VIN. " "itb n speeinl J udge Advocate Corps to be set up. 
Mr. SMAnT. II you do thtll, then t.hat. casts a completely differellt 

light on it. But as of now you would ha\'e accomplished nothing I\S 

Itlr as tho Ail' Forcc and NfiVy is concerned. 
10.1... GAV IN. We fire trying to work that out. 
1\11'. Rlv}:ns. I believe the reason Professor Mordan didn't briJlg 

up a rccommencinlion for 11 separate Judge Advocate COl'PS is becauso 
if he had tb e bill would still be up there in the Departments. 

Mr. L A1U\IN. It. wasn't within the tenns of our reference, iJl the 
first plnce, 1\iI·. Rivers. 

Mr. RIVEHS. 8ir? 
Mr. LAnKIN. The question of a cor ps was not. within the tcrms of 

referf'llce of the committee. The committee did not pl'Ovide for ft 
corps for the Air Force or Navy. Nor did they attempt to change ill 
tlllY wa.y the corps hel'ctofore proyided for tho Army. 

Now, the question of n corps in tho panel plan as recommended to 
tJle committce by a number of witnesses relates to article 22 to the 
extl'ut. that undC'l' thnt piau the appointment of the ml'mbers of the 
court. would bl' by th e corps officers. 

The appointmenl of thl' members of the court. call be of course by 
the command evcn tbough you have a corps. Thnl is illustrated 
by the fa<:l- ­
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Mr. GAVIN. Not IH.'CCssnrily so. 
]..Ir. L AnK IN. Not nccC'SSftriIy so, but as R (ael,. it. enn be nnd is. 
l\lr . G AVIN. As n fnct it. can, but. it can 't. also. 
1\tl'. LAnKIN. That is right. 
],,11'. BIVEns. It. may not, olso. 
1\lr. L AnKIN. But under the present provision in the ArIllY , where 

you have u corps, the memllt'rs of the court now, iJ1 th C' so me fushion 
as article 22 providC'S, un' appointed by the cOlllmunrl. So whilo 
th ere may be a r elat ion bciw{'cll the two, they cnn both exist 
sepnnuely .. 

~Ir . RI VE RS. I don't think we ought, right. at tbis lim<', to constrict 
the command. But I do think thut we should give some nutOllomy 
to the l'udge nd,-ocate set-u p_ 

l\1r...ARKI N. I think, as ~Ir . Smart Sflys, if the s(,llseof the commit­
tee is thnt they desire II <:01'p5 for all services, lhnt is one judgment to 
make. Then, secondly, you will follow through Jlnd dt' termiue , IUlving 
n corps for alJ jus/' ns yOll hl\.Yll for tho Army now, whether you want 
that eol'ps and its members rcillted to the appointment of tho court. 
members or not. 

If you do not, that is if you have come to that conclusion , why it 
is perfectly appropriate to considel' 22 right now. If, however, you 
desiTo in addition to a corps throughout and tbat the ap\)ointment be 
by corps members, then of course 22 wilJ ha\TC to be c Iftngcd com­
plrtel), . 

~ l r. RTHRS. That is ri~bl. 
~ Ir . LAnKI!'. And that is a most ilil portnnt question of course. It 

is ono thnt I think should be taken up in considera ble detaiL If you 
desire to take it up in that detfl il or if you r conclusion nlready is that 
there shouJd be corps and they should control nppointment of mem­
bers, then I would ask that the dptailed discussion of this 22 be post­
poned until various Secretnries of the military come in and present 
their views to tbe committee. 

~h.. ELSTON. Wouldn't it be Ilppropriate to just pass all of part V 
untillbat time, because there aro some other sections, too. 

Mr. GAVIN. 'Vhat does pHrt V cover? 
~ I r. RIVERS. '.fhe whole works right. there. 
~lr . ELSTON. For example. ftl'ticle 26 might be related . where you 

refer to the law officer of a I;eneral courts martial and so forth . Why 
shouldn 't lhe whole art ide Just be passed until we decide lhat. funda­
mental question. 

~Ir. PHII,BIN. Yes. 
~ Ir . RIV ERS. Yes. 
Mr. LARKIN. I think t.hllt is perfectly appropria.te. YOli can take 

up phases of the rest of this. But to the ext.ent. t.hat. it concerns 
appointment. of either court members, law officer, defense counsel, or 
otherwise, wby-- . 

~1r. GAVIN. 1lr. Chairmon, w(' will hn\'e to come back to it eventu­
ally. J sUf:,"gest. we go on, pnssing part V. 

Klr. LARKI!'. Your dec ision it seems to me ought to be based on 
your present state of mind on this wbole subject. 

i\1r. BROOK S. There is no motion before the Chair, so in the absence 
of a motion and unless lh(>re is objection I am going to pass this 
nrticle by Ilnd set the whole matt(>r of bIking up \,ftrt -V down for a 
special day and Ilsk Mr. Smart, if he wilJ, to notify al interested parties 
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to be present iUld notify nil the members of the commit.tee with a. 
spccittil'eference to the (act that. W6 are going to lake up t.his disputed 
point-setling it. all down at one time. 

r...lr. ANDERSON. MI', Chairman, may I ofTer a suggestion? 
:r"[r. DnooKs. Surely. 
MI'. ANDERSON. No\' in Ihc wiLy of it mot.ion. ~lr. Larkin made 

quite an explnnntion thc.rc of wbat tbe committoe is going to be 
confronted with if the com mittee decides to set til) a special Judge 
Advocate Carfs and whelhCl' 01' not t.he corps will se cct the officers for 
courts martin or whether that will be done by commflnd. 

~ I r. LARKIN. Yes, sir. 
~.fr. ANDJo.:RSON. Now I would suggest, :\11'. Chairman, that Mr. 

Rmart and :;"[1'. Larkin prepare for the commHtee, particularly for 
those of us wbo boyc no legal background, a brief in words of one 
sylhtble so we will understand wbat. we a re doing when wo take this 
motion, this motion 01' this mntion, because we nrc going to ha,e to 
make up our mind as members of the committee nnd I would like to 
know just exactly what I am vOLing on when that lime comes. That 
is just in the way of a suggestion. 

Mr. OROOKS. [ think your suggestion is exccllt'nt. I think the 
committee wouJd like to have you g-entJemcl1 advise thorn in reference 
to fI. separate Judge Ad\·oen.tc Corps before the committee would 
wan t to pass j udgmt'll t on that. 

) [ r. SMART. Mr. Chairman, I slmU be glad to prepare 8. brief and 
in as nonh>gal terms as possible. 

~!J'. HARDY. And make it as brief as possible. 
~rr. S~u.nT. Or I will be glad tQ discuss it with you personally if 

you should desire tQ do tha", if you have ti.me. 
~Ir. RIVERS. Why don't you do this-iI 1\[1'. Anderson wiU yield-­
Mr. ANDERSON. 1 nm Lhrough. I will y ield the floor. 
Mr. RIVERS. Why don't yotl eXI)lain the two plans Scpar8.1r>ly, you 

and 11,'11'. L!U'kin, and send it tQ al of us so whichever one appeals to 
us we can vote for. 

~Ir. SMART. It is my honest opinoin that that could be done bere 
in a 3 or 4 minute conversation moreso.tisfactQrily lbun it caD bo 
dODO on paper. 

~[r. BROOKS. Well, we will pass the part V by for the time being 
and movo on to part. VI, article 30. If you wiu read article 30, t..1r. 
Smart. 

Mr. SMART (reading): 
AIITICLE 30. Charges and specifications. 

(a) Charges and speCifications shall be si!l;llcd by 8. pe~on subject .to. this Code 
under oath before lUI olliccr of thc armed forel'S authon7.ed to adminISter oathl! 
and shall state­

(1) that the sip;ner ha..~ personal knowledge of, or hl!Ul im'Cfltigated, the 
matters se~ forth therein; and 

(2) tbat the samc arc true in fact to the best of his knowledlj:e and belief. 
(b) Upon the preferring of chargCfl, the proper authority shall take immediate 

ateps to determine what disposition should be made thereof in tbe interest of 
justice and discipline, and the person aecused "hall be informed of the charges 
against him as 8000 as practieable. 

References: A. W. 460.; A. O. N., article 43. 
Commentary: This article should be read in conjwlCtion with !U'~i ­

cles 31-35 which denJ with procedures before trial. 
Subdivision (a) is derived from A. W. 46a a.nd is now for the Navy. 

Subdivision (b) requi res disposition ot the charges as BOon as possible 
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and pro'f"ides for the notificntion of the accused. Article 98 makes it 
an offense to unnecessnrily delay the disposition of a cas" 

Mr. BUOOKS. Any discussion on this nrticlc 30? 
Mr. Al\DEUSO:>.T. This has to do primarily with the expeditious 

handling of these cases, which we discussed tJ1C other day in connec­
tion willl article of war 1, as 1 rccalJ it? 

Mr. LARKtN. 'That, plus the formal begillllin~ of the case. 
1o.fr. DEGn.H·"'E~RIEO. ?\Ir. Smart, do you like that word "prac­

ticable" there? What would you think about using the word "pos­
sible" there? 

~1r. S:o.IART. I think, 1o. [ r. dcGraffenried, you would come oliL at. Lhe 
same pineo be('ouse there arc otber provisions in the bill which place 
a dULY upon people to ('xpcd ite these things. I think this wording, 
while it docs seem a Iiule lax, is satisfactory. 

Mr. deOuAFFENIIiED. AJlright. 
Mr. PBILIHN". Do you have other safeguards in tile bill to requirc 

0. man to be notified find in timo.ly fashion of Lbe charges against him? 
Mr. SMART. ThaI.. is co rrect., ~ I r. Philbin. Pretrial invcstigatioll, 

counsel n.L pretrial investigntion find thjngs of that character. 
~ I r. BnooKs. Someolle, ~ [ I·. Smart, suggested during the course of 

tbe hearings tha.t we add to subsection (b) n statement specifically 
s ta.ting that the a.ccused shall bc informed of tile cbarges against him 
as soon as practicable and because of bis constitutional right. 

}'Ir. SMAUT. I don't remember that I raised that point, Mr. Cha.ir­
man. 

Mr. BROOKS. That is not the point exactly, but someone referro.d 
to it ill the hearings. They thought they should state the reason for 
the information was because or the conslitutionalright.. 

~Jr. SMART. Tha.L was Colonel Oliver, sir, in behalf of the Reserve 
Officers Associa.tion. But I think this section presupposes that, at 
any rate. 

~d r. BROOKS. Any discussion on this? 
Mr. GAVIN (rClldLllg): 
Upon the pre(erriull; of the charges, the proper authority shall take immediate 

Bteps to determine what disl>O!!ition should be made thereo(­

and-
t he penon accused shall be informed of the charges against bim as Boon as pra.e· 
 

ticahlc. 


B ow long do you think that" practicable" is? 

.!\fr. SMART. It ho.PP!'IlB pretty fast, Mr. Gswin. 
Mr. GA VI N. Sometimos it {loesn't happen so fas t, too. They 

languish in a jnil somewhere for a considerable length of time before 
they gel.. a round La it. 

Mr. SMART. I ftgJ'ee wilh you~ sir, that it has been abused. 
:Mr. GAVIN. Yes. I think, .\[". Chairman , some specified Limo 

ought to be in there, iustead of leaving that open. 
~rr. NORIlLAD. T here is [l man that I derended during the war 

who WIlS held fo r 2 weaks ill another base before he was even relumod 
to our bllse nnd charged. 

Mr. R IVERS. Why don ' t. you say "forthwith." 
Mr. BROOKS. Or "immediat(>\.v." 
~ [r. D£GRAFFE:s'RI£D. That is what I think;.. We ought to have 

.. as soon as possible" or "forthwit h" or "inunediatcly" or something. 
T hat" practicable" is so brond. 
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~iI'. PIIILBIN. WhllL other safe-guolxls do you ho,\"o ill this bill? 
Mr. LAnK IN. WeU, in al'liele 10, there is iL provision that the com~ 

mitt.cc hos already considered wbich provides that illlllwdint(> steps 
shall be taken to inform him, that is the accused, of the specific 
wrong--

Mr. BROOKS. The point was brought out. there that yOli don't say 
immedia tely informed but you say that. immedinle steps shaH be 
t.akC'n to inform him. 

;\11'. Rlvt:ns. 1 mov(', ~fr. Chairman, that "as SOOIl as p.-ncticablc" 
be dc]rt('d ilnd " forthwith" be> substituted lhcn~ror. 

~J r. D AnDy. lio\\' nboul. '''promptly''? Wouldn't that work just. 
as well? It, will phl"aSO out n litllc bi ... beller if you say lithe person 
Ilccused shall be promptly informed of till' dHlrg{'S against him," 

Al l'. GAVIN. \\"ell, it. is oll according 3S to how yOu intC'I'pret the 
word "promptly," 

1L·. UIVl':RS. "Forthwith" is about as fast as you ca ll let a man 
know. 

Mr. llnooKs. I t. is preLt.y bard to justify not leLting It defendant 
know wbat he is being held for when charges ha.ve becn preferred. 
~k LAnKIN. Once Ilgfii.n I draw your nttcntion to nrticie {lS, which 

provides thaI,. it. is an offense ngninst. this cod&-­
111'. GAVI N. Pro\'ides what"? 
.MI·. L ARK I N. Thnt it is fill offense against this code for any person 

to be responsible for unneccssury delay in the disposition of any case 
against. nil accused. 

}'lr. Dl:GnA)'n':NRIED. ]n other words, under the code as writtcn 
there Ilre OtLH'j' provisions thero which require him to be infonned 
forthwith. 

)'LI". L ARK I N. I think so. 
~ I r. DEGuA}'}'ENRn:o. In other words, promptly or immediately. 

And if othC'l" provisions provide that, wh.v not. IN this pl"o"ision pro­
vido it. and keep 1111 of th em alike. 

~[r. PHILBI N. I don't. think thllt. is tl"ue. 
~ I r. ELSTON. Will the gcutJeman yield? You remember the other 

day on the fiool" we had all amendmellt. on thc rcnt co ntrol bill to 
strike out. the words "wherever prncticablc" Oil the thc()I'Y that. it 
just. gave the R ('nt. Administnltor authority to fix any time he saw 
fit.. '1'h(' same words might. be objectionable here. 

~lr. UIVERS. That is right. 
;" Ir. ELs'rON. So 1 thi nk lhe suggest.ion that. the word "forthwith" 

be put. in thero woul d be perhaps better thlln anything else. 
1'l r. GAVIN. The gentleman has so moved. Let tiS vote on it. 
Mr. BnOOKS. It hilS been moved t.hat we vo te on this motiOI). AU 

in favor of th e wo rd s "fOl"lhwith" indicated by my colleague to the 
right, ~I r. Rivel'S, will say "1'Yf'." All opposcd, "no." Tho alllend­
ment. is carried. 

~ Ir . LAllI' I N. Wcll , in view of that. amcndment, :\rr. Chairman, 
may I slIggf's t all Ildditional am€'ndment to cover this sit.untion. 
Suppose you don 't. have the Ilccused in custody? You know you Clln 
swca!" Oll t churges without hltving the Ilcclised ill clIstody, 

The filct or the offense chllrged against him may come to the notico 
of th€' proper authorities. Witnesses or complainants or victims 
who niI('ge they have been wronged in some way may come into tbe 
~liJitaty Establishment. and complilin. 
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And bilsed on their evidencc formal chrrrges and specifications IllIlY 
be dmwll, wbcoe"c.' U1C signer or the cbarges has investigated lind 
believes the Ilccusnlions truc. But. you still may not at. timt time have 
the Ilccusc-d in clistody. And suppose yOli don't have him for some 
time. I s he going to be nblc to c1aun yOli hal'en't forthwith inrormed 
Lim of the c.harge's? 

Sir. EI..STO:-<'. \\'ell, wouldn't it follow as a matter of course that. if 
he wasn't in clistody he couldn't, be notified? The Constitution 
guorantccs to every person a speedy public trial and all that sort. of 
thing . 

.:\11". LAfIKIN. Y('s . 

.\1r. EI..!;'rON. But if he isn't in custody he Clln't complnin tlulL he 
didn't get n spc(·dy trial. 

~dr. L AIIKIN. fiuL upon the signing of these charges, he hasn't 
been informed of them promptly. 

~ I I'. ELSTON. Tho In II' Cllnllot contf'mplzlte lhe doing of nil impossible 
thinA'. 

i\ 11'. LAnKIN. Wcll- ­
-i\II'. ELSTON. And if they cnn't 10cll.t.e him t.hC'y couldn't notify him. 

Wouldn't it. be int.(,J'\,ret.cd to melln th ey shall fOl'lhwith not.ify him 
WhelH'Ver it is pos:o.ib e t.o not.ify him ? 

.i'lr. LAnKIN. 'Yell, thl1t. is t.he t.ype of amendment I wns going 
t.o 	add. 

~lr. NOUIILAD. "As soon as he shall be lil.kcll into custody" would 
take core of thal. 

:i\lr. IJA IHU/\,. Thl1.t is my point. It is not pract.icable if yOIl don't 
have tlil'lU. If you havo them, then it should be promptly or 
forthwith. 

~lr. PHIJ..IHN. So if you put in all amcndmC'nt when he is in clistody 
or is avai lable, it wou1d COVCI" it. 

.i\ lr. LA,," IN. That. is the idea l hnd. 
:\ 11". BnooKs. Would you wantlo dl"aw up a suggestion? 
Mr. LAnKIN. I would like to if 1 may. 
1. 11'. BROOK S. An additional nmendmcnt. 

1\11'. LAIIKIN. Yl'S, sir. 

i\lr. BnooKS. If you do HUlt, we will take it up at the nl"xt meeting. 
 

i\lr. LABKIN. \ 'cry good, sir. 
 

Mr. B llOOKS. Now tu·tide 31. 
 

Mr. SMAII1' (reading). 


ART. 31. Compulsory sclf· incrimination prohibited. 
(a) No 1>Cr80n subject to thiJj Code shall compel any 1>Cr8on to incriminate 

himself or to IIn~wer Any question the answer to which may tend to incriminAte 
him, 

(b) No person subject to this Code shall interrogate, or rcquest any statement 
froUl, An aecllsed or a person SlIsl>cetcd of an offense without first informing him 
of the nature of the accusation And advisinjj: him that he doos not have to make 
any sltLtcmcnt at all regarding the o/rense of which he is secu!'Cd or ~lI~l>ceted and 
thAt any statement made by him may be used as e"idenee against him in A trial 
by court mnrtial. 

(c) No l){'onlon ~ubject to thi~ Code Rhall compel any l)Crsoll to make a statemen t 
or produce {'videllce before or for U.'lC before Aily military tribunAl if the ijtatement 
or e,·idence is not material to the L<;;;ue and may tend to degrade him. 

(d) Xo statement obtained from anr person in violation of this Article or by 
any unlawful inducement shall be received in e,·ideuce againlOt him in 0. trial by 
court martial. 

References: A. W. 24; A. O. N. article 42 (c). 



984 
 

Commentary: Subdivision (11) ex tends the privilc-ge against self­
incrimi nation La nil persons under 011 circumstances. Under present 
Army and Ntwy pro visions only persons who a rc witnesses nrc spc­
cificnlly grflntcd Ole pri,·i!cgc. Subdi vision (b) broadens the com­
pnJ'able proYision in A. W. 24 to protect not only persons who nre 
accused of IllI offense but Illsa those who are suspected of one. Sub­
division (c) is simillll' to A. W. 24 in that the prh· ii cge ngaill st. self­
d egn1.dation is granted to witnesses before a militllry tribu nal and 
persons who make depositions for usc before fI. military tribunal. It 
IS made clenr that this privilege Ctlnnot be ul\'okcd where t he evidence 
is material to the issue-where il.. might be crucial in the dctermillntion 
of th e guilt or innocence of all accused. Subdi\'ision (d) makes state­
ments or evidence obtaiJled in ,·iolntion of the first. three subdh-isions 
inad missible only against. the P(,I'SOIl from wbom th(>,\' wel'(> obtained. 
This conforms with tho theory that. the pri \'ilege ugai nst self-incrimina­
tion and self-degradlltion is a. POI'sollal olle. 

The interoatiOlml violation of allY of tho provisions of Lhis a rticle 
constit.utes an offense punisbnble under article 98. 

It, is unnccessnry to provide in this Ilrt.icle tha.t t he fllilure of an 
accused to t.estify does not crell.te a presumpt.ion ngainst him. See 
t.itle 18, United St!~tes Code, section 3481. 

~Ir . RI VERS. Isn't that nbout. t he snme way as it is in civil courts? 
Mr. L ARKJN. Weil l it. goes further than oj\;1 courts, and on the 

other hand it is cha.nged Ii littJe bit. from the pl'Oyision in the Elst.on 
Act. I can point Lhem both out. quickly, I think. In the Elston Act 
thero was an amendment offered on the floor, if )'OU will reeall, which 
pro\'ided that. a wi.tness need not answer a Question wwcb would 
tend to degrade him whether or no t that answer or question was 
mnteriaJ to the issue. 

Now that goes \'cry much further than nny civilian rule, which is 
normally tha.t you may not be required to answer a question the 
answer to whioh would degrade you if it is immaterial t.o the issue. 

But. if it is mll.terinlto the issue, wby tben you n.rc not free to refuse. 
n aU has to do with Lhe questioll of 8. degl'llding answer or an answer 
which would tend to degrade you. That is my point.. 

We rephrased the language and protect a person from making a 
statement. which would degrade him if it is immaterial to the issue. 
But if it is material to the issue then he must make the allswer. 

Mr. PHILBIN. ,Yhy don 't you use thelanguflge "incrimillflt.e" there 
rather thfln IIdegl'll.de"? 

~Ir. -L AnKIN. Well. inerimillflte is a different eoncepL than de~rade."re do Hse the lflllgtifige " incl'iminnt.e" and pl'o\cide the st.a ndard pro­
tection agllinst incriminat.ing statements. 

1\11'. PHILBIN. T wus referring to this part.icular subsection (c). 
i\lr. L ARKIN. WE' ll , (b) covel'S incrimi.naLing, Mr . Philbin. 
There arc two other chnllges. In (a) we ha ve pro\' ided, yOli wiU 

not.ice, t hat no pel'Son shall compel any persOIl t.o incriminate himself 
or answer a question which might. illcriminat(' him. Heretofore. in 
the Articles of War and in last yeflr's act, it was limited to witnesses. 

In addiLion we h8\'0 pro\' ided, as you see, that. a perSOIl mllst be first 
informed in effect that. anything' he SIlYS ca ll be used against him, 
That is not a requirement normally fOlmd in civil cOUl'ls-this provi­
sion of informing 0. man in ad\·allce. 
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Mr. BROOK S. Isn't, it. il requirement. in the :Fcderal courts? 
i\ l r. L .'HK IN. ( don't, believe so. It. is not. in most Stale courts. 

But. here we do provide that you must inform him in advance and if 
you dOll't., then anything he says is inadmissible as far as he is con­
cerned. 

)'lr. ELSTON. :\ 11'. Chairman, it would seem to me that subsect ion (0) 
goes farther thou yOtl need Lo go in any criminal cnsc. ,,'ho is going 
to determine whether or not the statement is matcrilll? EY(~l'y fle­
clIs(>d person could say, "I refuse to answer on the ground lhat, my 
answer is not. mlltcrial to the prosecution." 

)'Ir. LARKIN. 1 think the law officer does. 
),It', ELSTON. "~cJJ, statements may be made out.side of th(' pr(,SCIlCC 

of Il la w olfin'l'. Suppose a mnn is ftl'l'csL(>d 0111 ill the field sOI11('whcrc 
and Iw mnk(>s some stat£'IlH-'nt, 0\' ev(>n if he is before the law office r. 
H (> says," )'Iy slal(llUenL is not material." 

The Inw ofliecl' says it is mn.tcl'inL You hnve n displlto belw(>(' 1l thc 
n('cIIs('(lllnd thc Inwoffic(>I·. Thore is nothing in the codc thllt indicales 
Lhat t h(l law officer is finnl nuthority. 

Fmthermore, liS 1 understund Cl'ilninnl ItLW, u person cun nl nny time 
I·cruse to nnsw('1' 0. st nlement on the g(,Olllld thut it would degn1.de him. 

~ lr . PIlILIUN. Thnt is ri~ht. 
!o. t r. EI-81'ON. It is only Wh(>11 it will ill('riminate him. Everyadmis­

sion of crime is d('grading. Ilo cou ld say "Well, I wou't allswer the 
question because it \\-ilI tend to degrad(' me." Of cou.rse, if he answers 
it and iL indicat('s his guilL, it would d('grade him. 

It would sccm to be a comp\dc loophole for anybody to get. Ollt oC 
answering questions. IL is only when it would \'('nd to incriminate 
him. I don't. think subsection (c) belongs in here at nIl. I think 
when the alUendment wus ofTf'red on the floor Inst year thf'y conCused 
the degfll,ding feature with libel, in some offense where a statement. i~ 
de~rading and that. is mudc the basis for t.he prosecution. 

:\lr. LARKIX I think tbey confused on the floor tbo degrading 
statement in lhat they were trying to make it inadmissible whether 
or not it wns material in all cases. 

Mr. PHI LBIN. Applied tbo sllmo rule that you apply to incrimina­
tion; in other words, to degrade him? 

Mr. J...ARK I N. Yes. 
Mr. ELSTON. Well, isn't every inquiry matCl'ial? 
Mr. LARK IN. Not necessarily. 
Mr. ELSTON. The best crimina investigator will take the least. 

little thing and somelimes develop somethiug from it. lIow arc you 
going to pass on overyone of those qu estions and determine wheth er 
or not it is materill.l? 

Mr. L AltKIN. Jn tho investigation stago you certainly hn.ve difficulty. 
Mr. ELs'roN. Well, doesn't that apply in the investigation stage? 
i>.lr. L AnKIN. Yes; that is right, as well, of course, us on the trinl. 

Now on the trial you may have a number of questions tho allswers to 
which would be dCW'o(\ing to the witness Ilud still not be incriminlltin~. 

~Ir. ELSTON. \\ cll , when you ~et to the trial stage, of courso it IS 

much cusicI' to pass on the questIOn because at that tim e the charge 
bas been made in writing, the accused knows wbat he has to faco 
and 80 docs his counsel, and you bave a belter opportunity to deter­
mille what is and what is not material. 
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But in the investigation of II. mntter bow cnn nnybody sny wbat is 
Jnnt('rinl, betausc you find out from your investigation what is 
materinl. 

~\ Ir. LARKI~. Yes. 
~I r. ELSTO:\,. YOll find out upon im'cstigntion what. charge to make. 
).11', LAlna!\'. Yes. 
).11'. EI,STO-":. If we ~ot. subsection (c) in here we might as well 

throw the whole thing out. 
Mr. Rlnats. You 11I"C not wedded to that, nrc you, sir? 
1-.1 ... ELSTO:-:, You arc not wedded to that section, arc you? 
:\ lr.LARKI"\'. 1'\0. Tbat is nn added protection, that is nil. 
),11'. ELSTO~·. I think it gives too much protection. It ennbles tho 

guilty 1)('11;011 to escape. 
~lr'-'AnKIN. 'VeIl. in tlw slime wily providing nn ohlig-nlion to 

inrOl'1ll him hcfor(' he spctlks is mOI"l' than tho IIsunl prot('dion. 
::o.lr. BnooKs. You meRn the constitutiollnl provision? 
1\11'. LARK I:\', So fill' as incrimination is concel'l1cd . 
1\11'. Ef,STON. ThnL is nil right. That is up above. 
J\II'. L AnKIN. That.. is right.. 
J\1I-, ELSTON. That.. is in subsection (b). That is perfectly nil right. 

Bul. finy prosecuting nt,lomey who was confronted with su bsection (c) 
would hllve an awful time Illoking out.. a cuso, und so would the Police 
Depfirtlllent. The :FBI would hu\'e a terrible time. 

:\[1'. LAnKIN'. Excuse me I second. 
J\lr. RIVERS. How do you feel about it? 
.:\11'. DEGRAFFENIUEO. '), [y present opinion is thut it would cripple 

the investigation . 
.\Jr. L;\ltKfN. ), ray r point out in this connectioll) gentlemen, tbnt 

this protN:lion ngnillsi making a degmding statemenl. has been in tho 
Articles of W'ar for along lime, it was in the Elston Act and was modi­
fied Oil tho nool' in the way 1 d('scribed it, find T think appli('s to the 
court pro('('s.<;es in tribunals mther thun to the pretrial investigation 
because it docs say bere: 

No pct!!OU 8ubj('ct IQ ihl!! Cone ~hnll eOmllelllny pCr;<Qn to make a statement or 
produce evidence berore or for u~e before a militar~' tribunal. 

If (hot is not (']elu', why we can clarify it und make surc that it is 
limited b('for(' some military tribunal of somc chartlcter, cou rlS 
rntll'tilll or otherwise. But the notion of the protection Ilgninst a de­
gl'lldi ng statement is not II. new onc. 

Nor is it all innovation h('re. Now if it is not deor UlOt it npplies 
to when you Ufe before u milil,al'Y tribwlftl, llhink wo should mnke it, 
so. 1t would CR use the di(JIcu lties :\Ir. Elston sets forth in Illl invcsti­
gotion. 

1\11'. ELSTON'. If yOIl confine it 1.0 a proceeding before a court and 
the a('cus{'d could refuse to 1111SWel' any question on the ground that 
it would degrad(· him, wouldn't you hamper the courl. in the prose­
cution of the case? 

.:\11'. LA nKIN'. }::xc('pl. the couri would force him to answel·. 
~Ir. EJ,STOX. " r('ll, llis answer ob"iously would degmde him. 
~ Ir . LAm" N. Yes. 
1\11'. EI,STON. nut at the sa mc lime it might nOl be incriminating, 
1\ 11'. L AHKI". That. is right. 
1lr. ELS'I'ON. And if he takes the stand of course and testifies why 

he opens the door Ilud he can't complain. 
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~lr. RlVEns. Thol is rig-hl. 
Mr. LARKIN. But he Slhouldn'l be degraded or {ol'ced t.o answer 

questions thl1t deg.'ado him that. have nothing to do with this CMe. 
l>. Lr. PHILIH'{. Doesn ' t Ihis protection usually relnte to hath in­

crimination and degrading? 
Mr. LARKIN. Yes. 
~Ir. PIIILllIN. Isn't, that the war it is t1scd--COlljuncli vcly? 
l>.lr. LAltKI:-i. No; not conjullclh' cly.
11r. PHILOI". They are used together, aren't they? Or oro they 

used llpart.?
~[r. LAIlKIX. Yes, they arc used separ3lely. There is Ii connection 

at. l imes. C('rtnin IlllSwers will not only degmde but incriminate or 
the fuet. llll)\.. YOli do inCl'iminnle in and of itscIr m ny be considcr(~d 
degrading. But there firc fL number of questions that can he asked 
a witness which arc not material to the issue before Lhe court. t.ho 
answor t.o which would degmdo him but, not. incriminat.e him. 

~lt.. EI,STON. lsn't it. the duty of the law officer to confine the evi­
denco to comp('t.cnt., rclevant, and material evidence? 

j\llr. L AnK IN. That. is right. And that. is why this is a strengthen­
ing of bis hand, so that. he cno protect the witness and not. fOl'e<' him 
to answer fI, degrading question thai is nol. mntcrinl. Dut if it is ma­
terinl, why the witness should bo forced to Illlswer, even though it 
doesn't degrade, 

Now tho amendment on the Hoot· would have exclud ed a degrnd­
ing answer whether it was mflt~rial or not. That goes loo far be­
cause T think a person should be forccd to Rllswer Il material qu('stion. 

~fr. RnT£Rs. That. is right. 
Mr. LAnKIN. Even thoug-h it is degraning. 
Mr. RIVERS. That is right..
Mr. LARKIX. You might have the situation with a complainant-a 

girl in a rape case for instance-might Tefuse to state what. bappened 
on the theor~' that. it. degrades here .. But it is material to the issue 
and she should be forced to tpn the circumstances. 

On the other hand. n.<:;king a witness a question which is wholly 
immaterial and the answer to which would degrade him should not 
be permitted. The wi tness should Dot hp forced to answer it. 

~J r. BlVEItS. Of COUl1>e, as :'\11'. Elston says, without put.ting it in 
there, tho competent leglll representative ot the defendant could say 
it. is not. l'elovl1.nt and they would argue that. out.. If it is not relevant 
it is not relevant, whether iL is degrading or not.. 

Mr. LAnKIN. J think that is so. But I think thi!; strengthens the 
hand of the law offtcel' in that connection. 

Mr. BHooKs. MI'. Larldn, let me ask you t.his question now. It is 
contcmpiltted that this ftuthol'ity will be IIse l l in a hearing, is it.? 

~fl'. L ARK l ro<. Yes, sir. 
Mr. B ROOKS. It isn't restricted to n. bearing, but outside of tho 

heal'ingno 011(> would be in the position to invoke the authority. 
~ h·. ELSTO~. "Before or for use beforc (lny military tribunal." 
\ 11'. T,\ftKI~. I Ihi llk that refers to depositions taken before, for 

use and SO on. TLwre may be Iln ocension where it mllY be necessary.
Mr. ELSTON. Now do you think it. is necessary that we write into 

t.he law subsection (c.) and stipulate tbat the aecllsed may object \.Q 
giving evidence wbich is not mat.crial to the issue when it is well 
seLtled that he may object to any evidence that is not competent, rele­
vant, or material? 



988 


U you are going to confine it to material evidence, then you better 
put in competent evidencc, too, because evidcnCt" migbt be material 
but not hn competent under the rul!'s or law. 

Mr. LARKn- . That i", right. 

The prCsCllt arlicle of war in this conneetion reads-and it. is ItI,tic1e 
 


24­

No witness u.cforc a mil itary court, commission, court of inquiry or board, or 
before any officer cOllducting an iuveslil!;ation or before any offieeN!, military 
or civil, dC!<il!:nated to take a dcp~ition to be read in eddcnce !>cfor(! a military
court, commission court of inquiry or board, or before an officer conductinll; an 
inveotilo\atiOll, "hal( 1)(, compelled to incriminate hin\Self or to Answer aUf qu~t iOll, 
the Answer to which may lend to incriminate him or to answer :lollY qu('Stion not. 
material to the Issue when such answer might tend to degra.do him. 

That. as I say was continued in the Elston Act, but it was amended 
on the floor to sny Lhat. be is not required 1.0 auswer a.ny question 
whether iL is material or not to tho issue wl1('n such nnswcr might tend 
to degrndo him. 

Now wo thought it wns entirely appropriate to get away from that. 
That goes lnu cJi 1,00 far. I think it was unintenlional, (mnkly. I 
don't t..hink thM is intended, but unfortunately tho amondment just
bas that meaning. 

1\ 11'. EI.STON. Of eou.rse t.he section you read is much clearer than 
this section becallse that makes it very plain that it is before somo 
court. 

toolr. LARKI!\". That is right. But we adopted this format because 
we put in here as 1 mentioned the additionaillecessity of informing the 
man before yOll take 0. statement that insofar as incrimination is 
concerned it might bc used against him. 

In (a) we bavo just reiterated again the right not to illcriminato 
himself. 

(b) ineidentalJy, covers a wider scope in that you can't force a 
man to incriminate himseIr beforehand-not just. 011 the trial, if you 
will. And tJlis in addi tion, since it prohibits any person tr.ring to 
force a )lerson accused or one suspected, would make it a cnme for 
any officer or any person who ll·ies to force II. person La do that. 

So not only <10 we retain the collstitutional protections against 
self-incrim ination and this ev identinry pJ"Otcction against degnl.ding 
yourself unless it is material, but it goes further and provides that if 
anybody Lrif'S to force you to incriminate yourself then he hilS com­
mitted nn offense. in providing for tlll those ideas wo havo different 
Janguncre. 

1\lr. 'BROOKS. Now, is thero any further discussion, 01' what is the 
pleasuro of tho committee? 

Ivk GAVIN. What. is your suggestion , :\fr. E lston? Do you hnv(l 
nny definite suggestion on lhnt? 

1Jr. ELSTOX. WeU, I don't think it is necessary. I think it is 
confusing. 

roo lr. BROOKS. Gentlemen, I don't think we ilre going to finish this 
article this morning. It is high noon. If there is no objection, wo 
willlldjoUI"n. 

Mr. RI VBRS. 'Ye can't meet this aftemooll, call we? 
Mr. BROOKS. No; we eon't meet lhis nfternoon. 'Ve wiJl meet 

tomorrow morning nt 10 o'clock. 
(Whereupon, at 12 O'clock, the subcommittee ildjourncd to recon ­

vene on Thursday, roolllrch 24, 1949 at 10 a. m.) 
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The subcommit.tee me\ Ill. 10 fl. m ., H Oll. OverLo n Brooks (chairman) 

presiding. 
MI'. BIl.OQKS. T he committee will come to order. 
Y estel'day , gentlemen of the committee, wben we l'cccssed we woro 

on article 3 1 and we wore discllssing that. It is proper, therefore, 
wo begi n with the Sflmc nrticle and continue tho discussion. 

Mr. deGrafrcnricd, 1 thirlk you were speaking at. that. time. 
"Mr. D£GnAFFEN IU£O. I hn\7(l forgotten what the question was, 

Mr. Chairman, and 1 withdrnw it . 
~Ir. finoo Ks. Well , arl' you l;lttisficd with tite article fiS wTitten? 
i\lr. D EGuAn'ENR1E O. I don' t know that I fully understand it, 

Mr. Chairmno, but. 1 have no specifi c objection to il,. 
Mr. BROOKS. Well , Ur. Elston indicated , hoWe\Tcr, thllt. he would 

like to look it over further. 
lli. Dj,;GnAn 'Jo:NRIEO. Yes, s ir. 
Mr. BuoOKs. It seems to me we ought to either accept it as it is 

because historically it has been in the code so long or we ought to 
undertake to completely rewrite it. 

Mr. Dj,;GRAJo·FENRIED. Well, I havo no objections to it. 1 don't feel 
that I am well enough acquainted with the particular matters dis­
cussed in this section to make any suggestions. And if it. has been in 
bere a long time nod it has been satisfactory, I have no objection to iL. 

]\,11'. BnooKs. Mr. Lukin--
Mr. L AnKIN. Mny I make a suggestion, ~1.r. Chairman. 
Mr. BnOOKS. Yes. \Vc want to hear from },'fr. Smart, too , before 

we pass on this article. 
Mr. L ARKI N. Yes. 
I n v iew of MI'. B ls ton's misgivings about subsection (c) rou might 

reserve the decision of the committee on Lhat article and If the reSL 
of it. is accep ta.ble consider adopLing the resL of it. 

1 sny thaI, for the reason that "c" is COtnllletely severable from the 
r esL of the arLiele a nd if it is t ile pleasure of the committee to drop "e" 
which bas to do witb the d egrading type of statement as disti nguished 
from the incri miutl.tin.g: ty pe, you could do so without doing violence 
to the principle of inerimintl.lion as contalned in the other subsections. 

For tunt reaso n you co uld pnss "e" for tbe time being: and if the 
commit.tee adopts it, why it would stny 9S is. And if lhey feel that. 
it is unnecessary or goes too fflr even though it has been in the present 
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law, it wouldn't complicate the rest of the article aL all because as I 
say it is severable. 

MI'. BROOKS. ~II'. Larkin, if you nrc going to stiu't "('\' isi llA", sub­
S('ction (b) says "An jl('cUSNI 01' a person SlIspcctNi of an offense." 
Now, what dol'S thnl mClltl? 

Mr. L A ItKIN. \\'('11, thnt i5--' 
~Ir. BltOOKS. How would tl person know he was suspected of 

nil offense? 
,MI'. LARKIN. " ' I'll, after an ofr~llSC litH; hcen committed i\ number 

of persons who lire suspec ted might be brought in for questioning 
none of \\ hom IHl\'l' bCC'1l ilecused because lhe ('videJlce is not complete 
enough to indi('fLlc who the jlcrpdrutor may be. 

Mr. IhoOKS. But you ran'j intcl'l'ogat(' him withou t first informing 
lum of tht· nature of th e actusittion. 

Mr. LAIlKIN. 'f huL is [·jghl. You would II/wc to tell him thot the 
cri me of !lncellty hus becn commi tted , fol' instaliCC. You could Sfty 
lb ftl this is nil inquiry tn conncdion with it and Lhu t you inl('nd to 
usk him qU('StiOllS about iL, huL that he should be informed thot bc 
does not have to m!lkc alLY staLcmenL nbout it. 

All thnt does is broaden th(' Ill"Olcction of self-incrimination so that 
whether i\. pcrSon is a,ctllally tiC nccused and you attempt to in((' I'­
rogolt' him 01' \\hether you just don't know who Ihe uN'used is Ilnd 
there OJ'(, five or s ix pcople wbom you suSpcCl they ar(' nil prot('('led . 

.1\11'. UnOOKS. " ' hy hnve it in Ule nature of nn nccu~ntiou, though, 
unless tll el'tl is a n ilccusution? 

)'Ir. o.~OnAt·p.;NIUJ;O. As IUlldel'stand it, .\11'. Larkin , is this whilt 
you luwC' on yOllr mind: Say a crime is committed and s<'\'cl'lll people 
arc slIspl·(·tcd but no one has becn arrested . 

•\lr. LAIllU N. Yes . 
•\lr. oEOnAHENI\I}; O. YOli bring thclll in b('fore tlwy ha ve beeu 

0I'rl'8t('<I . 
.1\1r. I...ARKIN. Yes. 
MI'. I).:GHA.· .·ENIIIEO. You ask them to co me III und you inform 

th em of the crime that has been conulljtteu. 
)'Ir. LA!U'l N". Yes, sir. 
•\11". Ot;GnAn' ENHllw. SflY that somebody hilS been shot 01' so me­

thinp of that kind. 
)\11". i...AltK IN. Yes. 
Mr. IH.:GIIA.'n;NIUJ;o. You tell him that .John JOlles hns been shot, 

that is le11 eneh one of th em Lhat ilnd teU thcm t!Jilllhey £lon '" htl.vo 
to mnkc nny stnlement if they don't core to to incriminlLte th em. 

Mr. LAIHU N. Yes. 
1\fl". Ot:GHA~'n;Nl{nm. Tilt'll you ask cllcb one of them if th(\y would 

object to making a statemcnt, about wher/!. they WCre fit lhe Limo it 
was dOlI(' so tlliit un ill vcstign.tion mal' lw Illiulc to find out if they 
are tellin~ the truth n.hollt it. 

~1r. LA nKIN. Ycs, sir. 
~II". oEGnM·n;N luED. 1s thll.t it? 
).fr. LAnKIN. That is e,Xl\ctly t.he id£'ll, ),11". d cGraffcol"icd. 
111". SMART. I can give JOU n specific exftmplc that iU1JlPCllcd to me 

~ersonnlJy, if 1 may, whieh was an interrogation by nu Ann." Jnspector 
Gcnc.rnl for I\. group of battcry commn nd£'I'S, all of whom flpparently 
hod "ioliltcd fill ordcr of thc~ post. commander. We wcre ull taken 
before the Inspector GeJleruJ und advised of our rights under t.he 
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T wenty-fourth Article of War, which this article perpetuates, and 
t here WNe no cbal-g'(>s or specifications. We weren't. III jn.il. 

T hey W('I't:: jU'll attempting to deLl'rmine tho facts. \\"(' wcre ad ­
\-iscd we didn' t III\\'c to make !lny statement if we didn't want. to hI}­
caliSC the Twenty-fourth .\.Iticlc of \\-:11' protected liS. J think that, 
tws conlC'mplRtcs the same type of all action. 
~k BnOOKs. 1 understand what it contemplates. The question is 

just. the vCl'biagc of il, ..... h('\111.' I" or not you nrc l'('ally covering just 
about. o\'Cry importnnt witness in ('vcry cuse, and i~lso th(> question of 
wh{'thcr 01' not .You cnn inform the person the nature> of an ilccusntion 
when there is no uccuSltliOIl but merely nil investigation. 

). [ 1'. LAltKJN. Well, th('['c may be no flceusittion Aga inst. him. I 
thi nk the S(' llse of the word ",H'l'lIsation" is that. someone, some witncss 
or vic tim or cOlllpllli ll ll nt, has made complaint. to the commanding 
omcer who now culls in a numher of people wbo are suspected. 

MI'. BnooKs. Well, lhM is a pl"Ohlcm there. 
\\llf1.t. is your sllg-~estion, ). [r. El ston? 
:1\1 1'. J~LSTON. Well, I wasn't. hel"C li t the beginning of t.he discussion, 

).[ 1'. Cllllimulll, Il nd I don't know t hnt. l cnn Mlswer. 
M r. BnOOKS.:r-. II'. Sm fl.l t , do you lutvc uny fur th er sug~estion? 
i\ [r. SMAlrr. I only hltvc one, thnt. is tl. general poin\. to misc, and 

Ilnother spccific poin t. ItS to wording in subseclioll (Ill. :1\ [1". Clmirmnn. 
:r-. l r. DnooKs. "')('s.
11 r. SMAHT. 1fy g"('nt'nli point is this: 1 thiJlk tllel·o is Ull ndcqun.to 

IIIlSWcr for it, but it ollght to go iuto the rccord-you will notice t lUll:. 
this part iculll i' Itl"liclc !"('fers only to persons subj{'Ct to this ('o(\c, so tbn.1:. 
if U militzlfy pt'I'S01l is apprchelldl.'d by nulhorilies other lluUl militllry 
authorities the:", mn)' likewise c.xtmet 3 sbl.tement from the accuscd 
or suspect which is in \'iolution of the pro\'isions of this a lticle. 

Now 1 thjnk the record should c1e:lrly show that. nlly stal('lIH'nts 
obtllillcd under those circumstances would likewise be inadmissible. 

i\ rr. BROOKS. ,,"ell, of courso if a suspect becomes a defendant and 
you LUl\'cn't. notifif'd him beforehand of his constit.utional gual":lnt.y of 
protect ion you cnn't usc tlll\t t.est.imony to prosecute him, liS I under­
stand the stnl..utc; isn't. that t.rlle? 

~ I r, SMA liT. 1 thi.nk it. is t.rue; but. I think thnt this record, that is, t.he 
legislative history, should clearly show Umt if a sheriff downtown 
picked up a boy suspecting tlmt he is the person who committed au 
offense which the militnrv authorities bave nnnOilllced h ilS been 
commit.ted, nnd he gets cCI:Lni n ndmissions out of t.hat boy in viola­
tion of t his article. I think the record here should c\('ariy show t hnt 
it is llOt intend ed tha t those statements will be admissible in nmilitary 
trinl of Lhat nccused. 

~ I I·. 1...,\ltKIN. I t hink t ha t whole point ought to be---­
1\ 11'. BUOOKS. Even though he never becomes a defendant, the {net 

t hat. you obtaiucd lhe statement when you suspect him ot 0. crimo 
would deny tho court frOIll using it; is tha.t right? 

:\JI'. L A-itK IN. I think there ought to be a distinction pointed ou t 
there, 11r. Chnil'lllll.n. In many State jurisdictions the local authori­
t ies have no obligation to inform 0. pCI'Son sllspectcd of 1m offense that 
any answers they make may be Ilsed Against them. 

I don'l think if a confession is obtai.ned by the civilian authorities 
t hat it should be inadmissible beCll.use the ei\'ilian authorities neg­
lected to in form tho man in ad\'ance of his rights. 
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I do say t.his: If the civilian authorities e.xtracted the confession 
from the ma.n by noy force, coercion or in any way that would make 
it. fln involuntary statement, then I t.hink certainly it should not be 
admissible in evidence ngninst. him on a military trial. 

But you would face this situation if you required the civilialls­
whom you cnn't require by this code-to inform a suspect in advance 
as provided in subsection (b) : A man may voluntarily walk into the 
local civilian nuthorities or a police slation and make 1\ confession and 
they won't know what it is all about and not hn"ing nny obligation 
to mform him or not s('ein~ any rcason to, why YOli would then not 
be able under the constructIOn presented here to use such a statement 
01' such a confcs.c; ion flgainst the mun. I think tha.t would be- -

Mr. SMAItT. That would bo an admission against interest. 
Mr. DEGUAFFEN1UED. In a good many Sta.te courts you don't 

have to tell them in advance, in questioning them, whnt their rights 
are. Before that confession is admissible, you have to ask tho witness 
whethel' he mnde nny thl"Onts against tbe defendant 01" if there was 
any bope of reward or inducement to get him to make fl. statement and 
ask him if the stn.tement WI\.S entirely \'-oluntnry. 

If he says it wl\.S, then it is admissible in a great many civil cOllrts, 
without going further and showing that he told him in advance what 
his rights woro nnd all that. All you have to show is that it was 
voluntnry. 

Mr. LARKIN. In some civilian jurisdictiOns, as a maLter of fact, you 
can trick a. man into making a confession. As long as you don't 
coel'ce him and as 10nB' as the confession is voluntary it is admissible. 
We can't by Lho prOVisions of this code require civilian authorities to 
inrorm 8. suspoct that anything he says may be used against him. It 
seems to mo-­

~Ir. BnooKS. or course, thn.t is Ole same in (b) and Cc}. The point 
t.hat I Illake- and I am not going to urge it furthet'-is that you h&ve 
two loosely written subsections , it seems to me, (b) and (c). 

Well, 1 will abide by the will of the commit.tee on 'vhllUwer they
want to do. . 

~lr. Dl';GnAl'·FENRIED. I still think (c) is probably more objectionable 
than (b). 

~Jr. BnooKs. I rather think so, too. It hs.s been suggcslCd we 
omit. (c) and try 1.0 re"trit.e it so as to make it 0. JiLtie more in keeping 
with whnt the commiLtee bas in mind. WiLli that cha.nge, that. is 
with Olat exccQt.ioll, article 31 will be adopted as read. 

Mr, SMl.UT. I have one suggestion i'LS to language in subsection (b),
Mr. Chau·mnn. 

Mr. BROOKS. All right . 
.Mr. SMAH'l'. I merely question the use of the language in lines 6 and 

7, "advising him tho.t. he does not have to make any staLcment at. all." 
It just seems t.o me thn.t. thoro must bo some be~ter wording than that. 
1.ou could say "he may refrain from making any statement," or 
words to that effect. 

).l r. BnooKs. I fully aO"ree with you on that.. 
~l r. ELSTON. I moye tYlat that change be made, Mr. Chairman. 

think that would make it sound a litOe better. 
~Jr. BnOOKS. You have heard the motion. Anyobjection? It is 

so ordered. The words "at. all" are stricken Crom that subsection. 

I 
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Mr. ELSTON . Mr. Chairman, before we pass to the next seclion I 
WQuid like to fiSk ~ rr. Larkin jf there is anything in the regulations 
thR.t rcquiJ"cs flo court. martial Or d irects 1\ court martial to follow tho 
rules of evidence the sn me ns they nre {allowed in t.he civil courts? 

:\'fr. L... ItKIN. Tho courL-marlinl manual spells out fl. number of 
nIl es of evideneD to be used before {'oarLs illatl'ial , which incidentally 
were drafted in J920, J think by Dean Wigmore. Thoy nrc the rwes 
of evidence under which courts Il1llrlioi operate. 

If you nre referring specifically to this scM-incrimination point, why, 
I cnn rdcr you to the rule of evidence as applied and in connection 
with Il. specific provision wluch says "n. confession not. voluntllrily 
made must be rejected," which I believe means not. volu lltari ly made 
no mat.ter to whom it is made; A civil authority, a person subject to 
military authori ty, Or otherwise. 

r..[r. ELSTON. Well, of cou rse you appreciate that. only a meager 
part of the rules of evidence tue s tat.utory. 

~lJ·. L ARKIN. I do. 
r..lr, ELSTON. l"lost of the rules of C'vidence come from the common 

IIl.wand from decisions of the cour t over many years, In t.he civil 
courts, when you try fi. person for an offense, those ru les Il.pply, 

You fllso have of course some stll.tutes which specificfllly define 
your rules of evidence, Now wha.t I am trl'ing to fi nd out. is whether 
or not ill a. military trial the same rule app ies, 

~Ir, L ARKI S. ,Yc have proyided in flrlicle 36, which rc.incorporat(>s 
in ~c.n(>ra l the rule set. forth in article of war 38, tha t. the manual, 
which is pt'cscribed by the President-the procedures aud the modes 
of proof­
shl1ll l\1:1 far u.s the President deem!! practicable apply the p rinciples of law and the 
rules of evidence generally recognized in the trial of criminnl cases in lhc United 
States district cour t;!, 

r..1I'. ELSTON, Well , I sec I am just. a liLt!e premat.ure. We will 
como to that in a few minut.es. 

~lr. L ARKI:-<. Yes, thM is right., Mr. Elston, I think that coyers 
t.he I>oint. you ha.vo iu mind . 

~lr. BROOKS. II there is 110 objection, then, article 31 is npproyed 
witb tho exception of subsection (c), whicb we will ask r..lr. Smnrt and 
Mr. Larki n to work on and help us rephrnsc. 

Article 32, :\[r. Smart 
Mr. SMART (reading): 

ART. 32. Jnvt'Stigation. 
(a) No charge or specificnt ion shall be referred to a general court mnrlial for 

trial until a thQrough and impartial investigation of nit the matters eel. forth 
tiu::rein hl\!! been madll. This investigation shall include inquir ies u.s to the truth 
of the matter set forth in lile chnrges, form of charge.~, and the disposition which 
should be made of the case in the imerest of justice and discipline. 

(b) The nccu:;ed shall be Ild\'ibCd of the charges againllt hi m and shall be per­
mitted, upon his own request, to be represented nt such investigation by civilian 
counsel if pro\'idcd by him, or military counsel of his own selection if such counscl 
be rC8.S(lDably available, or by COUIlI\CI appointed by the onicer exercising general 
court-martial jurisdiction over the command. At such in\"estigatioll full oppor­
tunity shall be given to the accused to cross-examine witnesses against him if tbey 
arc available a.nd w present nnylhing he ma.y desire in his own behalf, either in 
defense or mitigation, nnd the in\'estigating officer shnll examille available wit­
nesses requested by the accused. If the charges are fo rwarded after such investi ­
gation, they shall be accompanied by a statemcnt of the substance of the testimollY 
laken 011 both sides and a copy thcreof shnll be given to t he accused. 

Stl21l1J----,19- NO. 31--28 
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(e) 1r an inw'tllill:lll ion of lhe subject matter of an offl'll!<C ha.:; l)('ell cond\lcted 
I)rior to lh(' tim('l the :l.ccu"('d i" Ch1\TjI;M with the offen~c, and if the accu~l'(1 was 
prCK'nt at ~uch illV(';ItigMioll and afforded the oPl>Ottuil itie'l for tl'llre~('ntation, 
cro.~'1-e'(funinlilion and pre;;entation pre~cribed in "ulxli\"i~ion (bl of thi...\ tllde, 
no fu r th('t in\"c~ti~ation of that char~e is nece~~ary under thi .. Article unle~~ it ill 
demanded b~' the &cclls<'d nfter he is informed of the clut.rp:c. A drmand for 
further invl''Itigo.tion entitlCii the accu~ to recall witnc""'('s for further cro~'I' 
examination and to ofTer IU1\' II('W ('vid{'ncc in his 0\\'11 behalf. 

(d) 1'h(' r('quirf'm('nt1 of lhi~ ,\rtie le shall be b iudinlt on all pc~nl! admlnisl('t ­
iIII/: this Code, but failure to follow them in any C/lSC sh9J.1 110t. constitute juris­
dict.ional error. 

References: A. W. 4Gb. 
CO Llunent flry : This tll"lic\e is del·i\'cd from A. "T.4Gb fi nd is new to 

the Nuvy. Suhdivision (c) is added to provide for n. cnsc w}u·rc iI 
cou rL of illquil'Y or other investigation hns been held wherein the 
accused "'ti S flffordl'd lhe rights required by subdi vision (b). 

Subdivision (d) is addC'd to preven t this nrticle from being co nstrued 
as jurisdict ionnl in n hflbeas corpus proceeding. Failure to co nduct 
un investigatiol1 requircd by this nl"ticl(l would be grounds fOI" revct"slI l 
by 0. reviewing ltutito rit.y under the code and an in tC'Tlliollll.\ fni.llll"/! La 
do so would bt, nn offense under al"ticle 98. 

:I\It·. F.LSl'ON. All". Chtlirman, first of all it seems to me that there is 
a slight change necessary in subsection (b). lL says­
thc accused ~hR1J be add~ed of the cha.rges lIgaim;t him Bnd shall be permitted 
• • • to be r<"prt:'.';Cnl eli by eoull!;Cl­

and so forth . It wou ld seem to me that the accused should not. only 
be nd\Tised of the ehal'ges agninst him but should be tl.dvised of IllS 
right to II1H f e counsel because many an accused person may not. know 
that. th at is aright. 

:\ Jr. BROOKS. That was one of the objections mnde in the courso of 
the hearings. 

Is then' flny further discussion on tha.t. idea? 
:\11'. DEGIIH'n:~Rn; D. I think that. is good. 
All'. NOltIlLAD. r 11m "cry much in favor of that.. )(r. Chairman. 

In the CaSCl'1 I investigltled, I don 't think any of the ncclised knew 
they had t he right. to counsel. They were completely befuddlC'd tlnd 
myst ified by whftt WIlS going on, and t.here was no such requi rement 
that I know of (II' lilly othcrolficer thaI. I rail into knew being followed . 

:1\1 t·. BnOO KS. Do you phmse tlttlL in the form of a mot ion? 
Mr. ELS1't:>N. Yes. ~ll". Chnirman, to Iwing it fonnally before the 

co mmittee 1 would offer this amendment: 011 page 29 , line 4 , ttfter 
tho word " him" fl.dd the following: "of his right to be represent.ed by 
cou nsel. " 

:1\1 t·. AND ~: nSON. PUL a conuna in tbere nft.er " him"? 
l\lr. SMA In. :I\ [uy 1 mllko 1\ suggestion , si r? . 
Arl·. BHOOKS. Sure. 
). rl". S;>,I An'l'. I would suggest on pngo 29, line 4, arter tho wOI'd 

"Ilnd" delelCl th", words "shnll be permitlcd upon his own reqllest" 
nnd su bstitute the \VOI·ds "of his right." 

:1\11". GAVIN. I don't. think it. should be "upon his OWll request." 
I think it shouldn ' t. bo necessary for him to request. it. I thmk he 
should be advised. Tha t. would leave it upon his reques t. H ue 
didn 't make the requesl, why he won' t. be advised. 

),11". I<: LSTON. Well, doesn't Lhat. refer to his right to be represcnted 
by ch-iliun counsel? 
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:\lr. SMART. No, SU', 
).Jr. E •.STON. WcH lct us scc whether it does. 
The accused shall be advised of the eharge~ /lJ;:lI.in!lt him and shall be permitted, 

llpon hi,. OWIl requeilt, to 1>1.' repre5elltoo at such investigation bl civilian counsel 
ir provided by him, or mililary counsel of his OWl) selection i 8\1ch eoun,;el be 
reasonably a\'Ailable, or by counsel 8.PI>oimed by the officer l'xercising general 
eo Utts-martial jurisdiction. 

n includes nil lhrpc. 
::\Ir. llA RDY. If I ml~y make n suggestion , I think you can ell'ar Lhe 

whole lhingup if you snid-
IIhall be ad ... bed of the charges against him and of his right to be rCI)fCScntcd by
counsel. 


'fben stllrt with a lIew sentence: 
 

Ii e shall be l>e rmitled Ul>otl bis own request to be reprcscnted by civilian counscl­


and so forth. 

1\lr. BnooKs. Do you Illllkc that ns IL moLion ? 
~II'. II AH!)Y. 1 off01' that fiS a substitute. 
nIl'. NOB llI,A n. Cou ld I make fl. suggestion , that you add "nt this 

inves tiga.tion ." It mig-ht othorwise be cons trued to toll hi m he could 
have counsel at 11 tdnl. ThnL is what. is intended. It is intended 
that he shall hnve counsel at lbis invest igation . 

.M" . lI AIlDY. ThnL is all right. 

.:\11". NOIIIlLAO. 1 think th at. wou ld clear it up n. little bit bott.or. 
Mr. Els ton, do you h n vo nny objection to thnt? 

Mr. EI.STON. No. 1 think tho suggestion!': nre both good to clnrify 
the 1n.llguugc. Wouldn't that. ta ke cal"El of this, ~[r. Snllll"t? 

:\1"1". 8 11.AIIT. .:\ Iny 1 ask Mr. Norhln.cl: You sce, in li ne 5 it says 
" to be repl"CSCDlcd at such investigatio n." 

i\fr. NOUIILAO. 1 saw tha t, yes. Bu t thnt is subsequcn t to lhal.. 
I don't. think it is going to do a bit. of harm to add " nt the investigll­
tion" and put it in a second time. 

1\ fl ', L AilK IN. 11ay ll>oi nt. out. lbaL the title says " Ill vestigation." 
.:\ll·. NonIlLA D. Yes. But s till your officer who does the investi ­

gating is Dot Ilonllally a legn[ oflicer or lawyer. They will appoinL 
most nny oflicor to do that investigating and unless iL is made emi­
nently clear to him wbat. it is supposed to do, ho will just take this 
thing uod go ahcad and do exactly as he is told. Yom'ilH'estigating 
OfliCCl' by and 1fl.I'ge is rill'ely Il. legal oflicer. 

Mr.13IWQKS. Is it your ideo to put. thltt at. the end of the Hrst. 
sentenco? 

Mr. NOUBI,AO. Any place. ),'11-. Smart., I am sure, can do thnt to 
c]C'i\!' that up. 

MI'. SMAil.... 1 think 1 know what you meno . 
.:\11'. NORBLAD. " AI, such investigation i\nd subscqucnL trial," or 

something of that llIIturel to be suro we hflVC it covercd. 
i\1I·. 131l00KS. You wouJd put iL ItL tbe end of the first gcntencc, 

which would rend " the accused shnll be advised of the chtl.l'ges ngo ins t 
h im"- jg thnt the ideo? 

Mr. NonHl.AD. And of his right to be represented by COUllSCI. 
Mr. BnooKs. Yes. 
Mr. NOIIDI."D. At the investigation and at the trial. 
~rr . BROOKS. At the investigation and at the ll'ial? 
Mr. NonllLAD. At. any subsequent hial. 
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1."[.,, ELSTO~. Then followi ng :Mr. deGraiTenricd's suggestion, a. 
Ilew sentence: 
I~c shall .~ penniued lI l)()r1 h.i~ own rcqUe.~L to be repre.csentcd at II l1ch In\'estiga~ 
t lon by clvlhnn COUI)i!cl, by mlhtllry counsel, o r b~' counsel ftl>pointcd. 

~rr. NORBLAD. Yes. 
Mr. BROOK S. You hl1\'o thai. nil right.? 
1>.11'. L A!!Klx. Ycs, sir, • 
). '[1' . BROOK S. l s t.here nny objection to those amendments as 

indicll tcd? If there is not, it. will stand adopted, then. 
)l.J', A NDERSO:S-. ).11'. Chnirmall, on line] 1, iLsays "if they nrea.\'ail. 

able." I am wondcl'j ng just. whnt effort is made 1.0 make the witnesses 
availa.ble? How far do the serv ices go in making witnesses II.vailable?' 

]l.Jr. LAUKIN. You mean la.wyc l'S? 
Mr. ANDERSON. I t sa.ys that. ­

at such investigation fuJI opportunity shall be given to the fl.Ccueed to cross­
exam ine witnesses against, him if they are available. 

l\'lr. LARKIN. Oh. I beg your pardon. 
l\'J r. ANDBRSON. Now, to what. extent. do the serv ices go to insure the 

fact that t he witnesses will be Il.Vll.ilable? 
MI'. LAnKIN. We have pro\-ided in anothcr section which we will 

come to soon that. there shall be equal opporLunity to obtain witnesses 
by all parties. Heretofore the statute provided that the witnesses 
wcre to be obtained by the judge od\-ocot(' and the d('fcnsc requested 
their witnesses through him. 

It is OUl' contemplation that the t.rial counsel will be the specific 
administrative agent who will st lll obtain witncsses. But by provid­
ing that there is equal opport.unity to obtain t.hem, in the event that 
the defense feels his request has been unjust.ly o\'erruled , then we con­
template that that reques t of the defense would be forwarded to the 
conve.ning [tUUIOrit.y find he would have !.he discretion of obtaining- the 
wilnesses for the defense. Rut t.he principle enuncilltcd is U.lat there 
shn.1I be equal opportunity. 

Some accused occasionally insists that General Eisenhower or the 
President be cn.lled or some other request of that character is made 
which is inappropriate. You have to lea.ve it to somebody's discretion 
of course and we have placed it in the convcning authority. 

Mr. ANDERSON. What I had in mind was the possibility that a. 
witness that was called hy the accused to be cross-examined might 
have prior to the hwesligat ion been transferred La another unit or 
iLllother theater of operations. What effort will be made to make him 
a.vailable and what docs Ilvniln.ble cover? How fILl' n.way does he have 
to be or where he is to be available? 

)fr. SMART. It. is subsequently prescribed in flrt icle 40 (d) (1) that 
morc than J00 miles may be construed as rensonable distflnce. It 
might very well be that. circumstances would be such tha.t it would be 
more than thal , bu t I think tha.t the genera.1 rule would be, l\lr. Ander­
SOil, thflt if they would say that the prosecution may bring witnesses 
fO I' 0. distance extending 100 miles, then that right would likewise 
apply to the accllsE.'d. . 

::\11'. A NDERSON . It would be equal. 
l\1r. SMART. And if they limited the prosecution to that dista.nce, 

then that would limit the accuscd. And then his right to tn.ke deposi­
tions would int.ervene. 
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Mr. NORilLAD. I think the one important. factor to keep in mind on 
this is t.hat tbis is not t.he trial. It is merely the prelimina lY uIVcsliga­
tion to satisfy the officer investigating that there is probable cause that. 
the mall did commit the crime Rnd there is enough evidence to warrant 
that he should be put on trial. 

They IlfC not tryin~ to decide whet.lH'·r he is guilty or innocent. So 
I don't thiuk it. is so Importnnt. here as it is in the trial of the case to 
have Lho witnesses available. 

~[r. LARKIN. 'nH~t I said 1\..''1 applying bere refers to t.he trial. I 
probably' gave the wrong impression. 

~Ir. NOUULAD. Just like a hearing before a /'ustice or the peace, to 
dct('rmine whether I\. man is being lawfuUy he dOl' if there is enough
evidence to lry him . 

.\ 11', SMAu'r. A prinuL faci(' casc. 

~Ir. NOHIlI,AD. Yes. 

:'Ilr. LARK IN. This I should say goes further thun yOll usulllly find 

in 11 procceoing io a ci\' j! court in t.hat. not. only docs it eUitb)e the 
invcstig-a!ing officer to dctcrmine whelher there IS probable cause, IlS 
you pOll11. out. Mr. Norbilld, but it is pn.rLinlly in natu re of a discovery 
for thC' Recused in lhat be is uble to find out a good deal of the fnets 
and circulllsLanecs which are alleged to have been commiLtcd which 
by Ilud large is more tbau nn a.ccused in a ciyil cllse is cntitled to. 

But this (a) and (b) follow nlmost verbatim the present ru·ticle of 
wllr 46, subsection (b), which I think as a matter of fuel. was con­
sidered by your committee last ycnr. 

].Ir. ANDEHSON. :'lr. Lurkin, let us take t.h.is hypothetical case; A 
mlln commits a crime in Germany. His unit is lmllsferred out tbe 
following day. nc.is shipped to the United States. ITe may wind up 
at Fort sm. The chnrge lIgainst. him doesn't catch up with him until 
he is here. The witnesses nr(' all still ill qermal1Y. Are they ava.il­
able or arc they not available? 

~[r. LARKlN. You aro talking about both wilnesses, I take it; 
Prosecution witnesses and defense witnesses? 

)'Ir. ANDERSON. Right. 
Mr. LARKIN. WeU, they are available as soon as they can get them 

all here, I su pposc. 
Mr. ANOERSON. What would they do-subpena them or would 

they send eacl, back here? 
Mr. LAlU'JN. ' Veil, it would depend on who the witnesses are. If 

they are subject t.o mili tary control, wh.y they call trans fer them. If 
t.hey are loca.l nationals, why I don't beheve they can. 

~rr. ELSTON. You do provide for the taking of depositions. 
rvfr. L An KI N. We do. 
1f r. GAVIN. They have brought them back. I was interested in a 

case where t..hey brought a witncss righ t back from Italy. H e was 
located in I taly at thll.t ti me. I think it was during the war. The 
witness WflS returned to the States. 

~lr. LARKIN. 1 t.hiuk whether they move either witnesses 01" the 
accused depends upon t he circulllstances. 

~[r. NORBLAD. 1 t.hink the whole dHficulty, )'fr. AndI"rson, is 
through your entire court-marlial system. T here is nothing YOli 
can do to correct it.. As for instance during the wal· at the lim(\ tlw 
boat would sail somebody would be R. w. o. I. Well, he committ('d 
t.he crime at Camp Kilmer or Camp Dix. 
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.AlI tlH' wit.Il('SS(>s hll<i been shipped to Europe, including t.he fhost. 
sc rg<'a nt who hod lhC' moming report and t.he man who IUH\ the brd 
next to him . .It Illlldl" it utmost impossible to try lht:' man beciluse 
jurisdiction wns here and the witnesses \'"erc in Europ<,. Th{'l'{' wns 
charge after charge d ismissed. 1 know of (l CfiSt' in our own unit. 
T don 't know how you rn n correct the thing. 

:\ 1... L ,\ltK I N. That is right. 
:\[r. BltOOKS. YOti won't contemplate, :\fl". Ln rkin, wou ld you, 

tha t in n pn:'limillnn' ('xnm inn tion such Ell) this bringing the witllc,:;:;cs 
bnck to Ih is cou nt"" trom O('rnulI1v? 

:-'fl'. LAnKIN. \\\.11, yOlL would hll\'c to if they arc mn t(' rini witn('~{'~ 
beellllBe this pt'cii m innl'Y in\'cstigntion must be Iwld berot'£' YOH ca n 
refcr th" cnsc to a genel'al court-martinL 

:\r,·. I3I~ooKs. But you merely haye to establish priml1 facie ell.3l''', 
is tlmt. nil? 

:\11". L AB KI N. Thill is right. 
:\[r. BROOKS. AIHI if you can do it. without bringing mnterini 

witnesses back from Germany they won't be nvnilnble in the sensl} 
ihnt vou rl'fer to in this luticle. 

Mi·. LABKI N. Thnl.. is righL. 
:1\11". SMAllT. Not only that, :\[r. CLnirmnn, but for thc purpose or 

in\"cstignlion it ('ould be rl'(Nl"cd through ciulLUlels lind flll illvl'stignt­
iug offlccr could be appointed O\'CI' in Germany to lake the stn tCIl1Cllt s 
of witnesses and send them back here, without moving nny person­
nel (tom where they Wl're pr('&'ntly locnted. 

:\fr. HAllO \,. Tllf'n, in that case Lhey nrc 8vIliiabie to th e prosecu­
tion but not th(' derellS('. 

:\Ir. S MAItT. Thnt is righ t. In tbat evcnt they may very w{'11 want 
to sl'nd the Ilccust'd. It would be much eMier thnn bringing bil.ck a 
lot of witncss{'s. 

Ur. B ROOKS. Now, is tilcrl' any furtber discussion on till' Article? 
:\1r. ELSTO". Ycs, I would like to ask for a lillie c1nrificntioll on 

su bsection (d ), where you sny that fnilure to follow the requirements 
o f this articlC' shill! not constitute jurisdictional error. Why wn.s that. 
pu t in? 1 think lh C' record oughllo he d etl!" on it. 

\11'. LARKIN . 1 think thll.t is right, :\[1'. Elslon . ThcrC' (illS bcen a. 
considerahlc a lllount of difficulty in construing the binding naturC' of 
tilC' pl"l't"inl investigntion as pro,"ided, and that has b('cn provided in 
the Army I gut'ss si net' 1920. The F ederal courts on writs of hni>cll.s 
corpus havc sel"uti ni;r,ed it flild some haw! lleld that tho absC' llc(' 0" tho 
fnilur{' to hold 11 prt'U'ial invest igation may be s tich jurisdictiono.l 
en"or ns l"eC/llires n !"c\"crsill of th e verdict. Il fLcl" l!·inl. The poin t we 
arc U'ying to make dell I' is that tho pretrial investigntion is a va iuabll' 
p l'occeding but t hnt it should not be 1\ j urisdiclionll] requirement. 

Ii. is a valuablo proceeding for the dl'fendnnt as well flS for tho 
Governm cLl t. Wo dC'Sirl' thnt iL be hcld all thl' timc. But in the 
ovcnt thut n prC' trial inve~t igation , less complete than is proyided here, 
is held t\l)(\ thCJ"{'flfter at the trial full and ('ompl('t e ('\'i<!C'tlc{' is pre­
sent.od which cstllhl ishes hC'yond n ,·.'l.SOnabl(' (bubt til{' guilt of lhC' 
accusC'd , there doesn 't seem to be any reason when hC' 11I1.S had his d a.y 
in court a nd whNe it. is clearly demonstrated that. II(> is guilt.y, that 
d espite tha.t demonst ration the case should be set aside if the lack of 
full compliance doesn ' t malerinlly prejudice his swbstalltinll·ighlS. 
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III othel' words, this is Oil inv('stigation for pm'poses of dl'tC'l'Inining 
whNher thel'!' is probnble CHlise and it is an inn·stigntion to nssist the 
flecusN!. lL is not thl' tl'illi. IIis day in court. is III the trial und if 
th(,I'c is demonst "jlt('d at lhl' trinl thnt he is guilty beyond n rCflSOllohle 
doubt it, 8(>('1118 tbut thnt v('("diet should stllnd and should not be dis­
turbed unlc5\S the Jilek of 11 pretrial inHstigfltioll or the filet that lilrn' 
has been i('Ss than lull compliance has mntcrinlly prejudiced his sub­
slIlI1tini rights. 

Now if it has, UJuL is Ilnd should be 11 grounds for 1'('v('l-sal of 1\ 

vcrdiClof guilty. BUL by this fll'ticlt', we nrc trying to CUfe> the inter-
Jretntioll th'lL YOli rcquil'c full compliance with it even though the!ack of full ('olll!lIinncc doefln'L prejudice his rights when in lnlth and 
fllct on the tria th('l'e is a full amounL of compNent c\Tidencr whicb 
delllollfitl'ates beyond a I'l'nsonable doubL the guilt. 

Thnt in OUI' opinion WIIS tlw l'onstruction find illt('ntion of Congl'ess 
wh('n they \\'I'ot(' it. in and it, sc('ms to us cleal" from tll(' kg:islttli\"(~ 
hist.ol'y, SLnlllgC'ly enough, one of the cOUl'tfl-I lHlv(' forgoLten 
which onc of trH~ circuit cou rls, that. is the Unitr-d Stnll'fI court of 
nppenl-rcnding that legisillliv(' history, bnye come to just th(' oppo­
s ite conclusion find hIlY(' deeided that the Congress int.cnded iL LO be 
completely jurisdictiollili. It. is analo~ous, I should SHY, to tbo 
indictmcnL pro('ecdillgs you find in 0 ('i\TiI cou rt. 

Let, us Ufisume thaI, you hod lrss than full compliullce bcfol'c the 
grand jUl')' but thl'y indict ncycrthelrss, Then the ncctlsrd COllles to 
triol and is convict cd orter the p,'csentntion of odeqtHlte, full nnd 
compeumt evi(\rncc, Then you would say that the cOllviNioll should 
be sct 11sidr (,V('II though til(' r\Tid('nce on tbe tl'inl is dClll'ly sllffi('icnt 
to support the vrrdict because the indietmrnt. itself wosn't. suppo rtable, 

There is that rule actllnllv in New York State, or Ilt 1(,llst. thnt. con­
stmction hns bccn plnced, ~But it is an odd one 11nd it is Olle thnt is 
nOL mufont]ly ncceptable at all. 

By \'irtm' of this pro\'ision hcl'c in othcl' words, if there was less thnn 
full compliance and that. filet did not prejudice thc substlllllial ri~ht of 
thc nccused and fUlthcr there was ample e,'ideote 011 tIle la'lnl to 
sustnin tIl(' \'(,I'dict, then the lork of full compliaocc would not. be such 
a jul'iSl li etionol def('ct ns would result in setting nside the findings, 

But, ncvel·t il elC'ss, any autJwl'ity in the military who docs not hold a 
[ull prNrlnl in\'Cstigntioll would hc guilty of an offense, \nlftt. we arc 
trying 1.0 do here is requil'o thnt it always be beld, 

Now if it i!>n't, Lhe prrsoll rcsponsible for holding it is guilty of nn 
offensc, Hut e\'en though it iSI1'L, if you proYc on yOlll' tri'll tll('l't'uftcr 
a full eose flnd tllc lack of full compliance hasn't mot('l'iatly pl'cjudieed 
the subsLnnlin l rights, th('n it does noL becomo jurisdictionol C]'I'or, 

}..Jr, ELSTON. or eOUI"Sl' that is undoubtedly the way it ought. to be, 
1\1],. LA1U\iN. ""cU, tJutt is the wny we fec.! it ought to 1)(' nnd we 

belieyc-­
).rl'. ELSTON, But tJ1C only tJlinO' that is bothering me is whrlhel' or 

not without somc ('Xplallntion of \\~]fIt this language menns it might be 
inlerpJ'I.'lrd t(l mcan thnt Lho requirements of wlis sectiOlll1rc dil'cctol'Y 
and nOl mandaLol'y, 

).11-. l..ARKI~, 1t is om intention thai they be mandator), on tJle 
mililory nuiliOl'itirs who hnv(' the obligation to hold it, but lhat as I 
soya. (ailul'e to hold it. 01' less than rull compliance whidl dol'S not. 
materially prejudice the substontial rights is not jurisdictional CI'ror, 
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I agr('o wilh you entirely. I was going to volunteer Otis explanation 
if yotl hadn't, asked it. because it, has been a. chronic and difficult. 
problem insofar tlS the military's relations with the li'edcrnl courts fo r 
Ule last severnl years. 

:\[r. BnOOKS. :\ l r.lIlll'dy. 
Mr. LAnK IN. Yes, sir. 
11r. 11Alto\', H nn officer who fails to carr" out. the provisions of this 

section is gui lty of all oITcnsc, how is it. dealt WiUl? 
;\ 11', LAnKIN. Ho can bo court-martialed himself. 
~ l r. lI ... noy. Well, what would be thechnrgc Ilnd what-would he tho 

]>c>nnlty? 
~Ir. LAnKIN. The charge would be under luUl'lo 98 (2), which 

rcnds­
any pCrIlon ~uhj(,Cl to thi~ code who knowingly ;'I.J\d in\enlion8!l~' rnil ~ LO Cllforco 
or comply with (LilY provision of this code---

Litis plx>vision is tlltlL it sh n.ll be binding­
, relnting to the procoodings before, during or lifter trial­

th is is berore tria l­
shlll1 be punished 1l.'1 the court mnrtilllm&y direct. 

That. punishment would be set. for lh in the table of maxim um pun.i8h­
ment.'>. 

~ l l'. HARDY. 'rhat. takes care of it. 
~ l r. SMART. One more objective of this article is to pel'miL l h e 

court martia] to take pious of guilty which have not been pl'cceded 
by n. pretrial investigation. If you made this jurisd.ictional it. would be 
necessary to conduct 1\ pretrial investigation for every accused even 
though he wants to cnter a plen. of guilty. 

1\11'. EI.s'rON. Well, 1 think the matter will be taken care of if in 
the record it is clear that this section means just what you have 
stated. If any court. later on is confronted with the question they 
necessarily go back or should go back to determine what. lhe congres­
siona l intent was. B ut if it. is in the record there won't be any question 
about it. 

1\1... LARK I N. We certainly hope so, 1\ [1'. E lston . 
.1\ 11'. ELSTON. Too many cou rts decide in their OWl1 mind wbat tbe 

congl'essionni intent. is and do n't go bac1. to the record to fi nd out., 
.1\11'. LA Il KrN. \Vcll, we a re surprised at the construction ill the 

previous legislative histo ry. We tbought it was quite clear. Ap parcn t.­
ly the court, did not. I hope what 1 said is cleurer thlln tho last time. 

M .., UnooK8. Well , .Mr Larkin, really the closest. approach to what 
you have here is the bearing before a United States Commissioner, 
eveo more SO than ft heari ng before a gmnd jury. There the procedu l'e 
1ft similar to Lhat set forth in these articles. Now I think it. is fai r and 
the record ought to show tha t. Colonel Oliver of the Reserves fclt. 
like the rcqui relll(>nts of subsection (d) which' l'elate to jurisdictional 
clTol'should be thanged. 

BUL the Federal rule is in accordunce wi th the rule tho.t we have 
discussed here. 

~I r. LARKI N. I think most State rules are, too. The proccdure of 
most States is n.s you know tbat there are hearings before co nullltting 
magistrates. But. on the other hand grand juries can and do indict 
right out of hand without. 0. preliminary hearing at all. 
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)lr. BROOKS. .A grand jury, loa, is secret whereas your commissioner 
hearings Rrc open. 

AII'. LARKIN. That is right. 
~I ... BnooKs. The grand jnry proceedings nOl'lllally contemplate 

in civilian Fedoral courlS that t.he defcndanLs or Lbo accused noL be 
pl'escnl, DOI'mally. 

1\11'. LARKlX. That. is I'i~hl. 
1 11'. BROOKS. \Vhcrcas III your commissioner hearings it is the 

reverso and the aCClIsed is present.. 
11r. LARKIN. Thnt. is righl. 
l-.Ir. BnooKs. Be is conrronted with witnesses and bas an oppor­

tunit.y to question them. 
Mr. LARKIN. That is right. 
:\11'. BnooKs. And he must be advised that he is cntiti('d to counsel 

and that his testimony may be used ngllinst bim und that he gives 
it frcely . 

.Mr. LARKIN. That. is right 
1\11'. BnooKs. WitJlout hope of roward or fear of punishment.. 
~II". Smart? 
1\lr. SMA itT, I have nothi ng. 
Mr. NORBLAD. Mr. Chairman, in my opinion, I think the most 

importall t thing in connection with Hlis section is tbat those matters 
you put in the record be spelled out in the Courts-)Iartial ~ [anual , 
for this reason. I doubt that there is one-tenth of 1 percent of the 
court-martial cases that arc ever appealed to a Federal court. Would 
you agree on that? 

Mr. L ARKIN. I think t hat is rightl Mr. NorbIad, 
Mr. NORBLAD. And there is even a less proportion of the officers 

who are tryi.ng the cases or law officers who are familiar with the 
construction you have pu t on it alld the one you said the Federal 
courts have pu t on it. 

1 raised that question once where there had been no prelimina ry 
hearing or preliminary investigation. Immediately Lho court and the 
law members weut to tbe Court.s-,\Iartial ~lanual, which is Lhe bible 
on the conduct of the cases ilnd which in terprets aU this statutory 
legisJalion, and in there it is spelled out _cry plain that tllC failure to 
have this hearing shall not constitute jurisdictional error, 

It is my wish and my request to the Judge Advocate Divisioll­
three of them are sitting in the room at the present time-that that 
be spclled out and put into tho Courts-Martial )lnnual because that 
is where Ule law is actua lly made in the t.rial of tho case. 

It is not made in tho Federal court-because none of t.he law oflicers 
or membe.rs or the court. know what, some Federal com'" in New York 
has decided, They wiU go to that, Courts-Martial Manual, and for 
aU intents and purposes that is where your decision is mado . 

.Mr. L AUKIN. I agree witbJou. 
1\lr. NORBLAD. That shoul bo in the Courts-).Iartinl Manual by 

all means . 
.:\Jr. LARKIN. I agree with you1 Mr. Norblad, and we will make sure 

that it is. 
~lr, NORBLAD. You won't write the Courts~~l arti8.l 11anual, 

though. 
Mr. L ARKIN. I hope not. 
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~Ir. NOIWLAD. No. Tho geJltlcnum in the buck of th(' room-­
:\Ir. BROOKS. If there is no further discussion on lhftt point-­
~Ir. GAVIN. Xow we will toke a CilS6 where the UCCUSt,d is found 

guilty find he feels that the prclimintlry investigation was not sum. 
cient. Then he requ<'Sls a rc\~ersid. He appeals (or R I'Cvcrsnl of 
thut decision. " ' ho takes it from then on? 

Mr. L.\IUi.IN. Wl'll, he might make the objcdioll on the trinl, 
actually. Then it would probably, nfter collviction, if it WIIS mude 
SOOn cnough- ­

:\11'. GAVIN. Assume he doesn't. make it nt the trial. "1m" do{'S 
ht:' do? 

1It-. LARKI N. \\"('11, his coun;;c! by plxn'ision 11(>1'(' fl.ml in ulloth('1' 
flrlidc mav ,niLe a brief Oil points of law thai he thinks nt'c ('1'I"Qn('Ous. 

It would De ('oli!o;idered by the stafT judge nd"ocalc of the convening 
authority. I t. would be con.sidered by the bonrd of I'e\~iew. 

1'j['. NOIlBLA [). An officer would first do it. 
Mr. LARKIN. [>n.rdOIl? 
J..Jr. NOIlIlLAO. The commanding oincer wou ld be thc first onc, 
:\11'. L ,\lU:IN. Tho.t is rigbt-wc.ll, the stafr judge ndvoelttc !llld 

the com mnnding oflLeer. 
1fr. NonULAO. Yes. 
;"[1'. LAIlKIN. And then tbe bonrd of review nn(\ in cC' rtllin t.ypo 

of caSeS, 11S we will sec when we discuss the i'lppellato procedures 
outliu('d, the Judicial Council. 

Mr. NonDl,Ao. Yes. 
:Mr. WRKIN. They would all hnve au 0ppOI·tunity to rcview. 
Mr. GAVIN. Wcil, we cnn go through various stcps {1'Om the 

commilnd up to get recousidcrntion. 
:Mr. LARKIN . Yes, :\[1'. Ga\'in; that is con'ecL 
J\lr. DEGIlAFHNRIEO. :\lr. Norblad, as to that. suggestion you 

mode just uow, do you think it is ad\-isable for you Lo Jllilke thnL ill 
the form of i\ motiou? 

.i\lr. NORIlI.AD. J would likc to make it in lhe form of a motion if I 
may. 1 think J\lr. Larkin agrees that. is the ollly wily we will get 
a PI'OI)('I' interl}J'ctntion of this section. 

Mr. BROOKS. '\Iake fl. motion . 
.i\lr. NOHRLAD. I move that '\Jr. Lo.rkin's interpretation of sub­

section (d) of article 32 on page 30 of lbe proposed bill, n. 11. 2498, 
as it stu nds now bo writteu subslll ntially the sarno into the Courts­
Mllrt ial :\ 1lI,null!. 

l\h. 13ROOKS. H ow is that int.erprctation worded, 1\11'. Larkin? 
i\11'. LAlIKIN. W('ll, it is qui te long. I suggest lhat it bo taken from 

the recOI'd. Wilh your pcrmission I would like t.o look ovcr tho 
Illilguag:(\ and mllkt, Surc 1 hn,ve no split infinitivcs. 

l\[r. NOltlll,AO. I Ilmend my motion Ilcc01'dingly. 
]\'[1'. BROOKS. 1£ you meRll to put that bill by reference we beLler 

hO\TC co~ics. 
~Ir. NOIIBI,AO. No. ~Ir. Chnirman. this is yow' hili!'! for the law. 

Then they will write it. up in the Courts-,\hutilll Manulll, whieh is so 
long and t.alks about. rules of eY-idcnce and intcl'prctat.ions of scctio l\S 
find it. goes on and eOI\Strues whot the Army thinks the Congress 
inlended. 

There is the book right there. It is a big thing. ThAt is where it 
should he plilccd, the interpretation given by ~Ir. LArkin. 
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111'. BnOOKS. You make the motion that this commit.tee go on 
record as in favor 01' as suggesting thut t he interpretation or that 
provision h£' made in accordance with your proyision? 

~Ir. LAnKIN. 1 will transmit the resolution to the three Judge 
Advocate CenCI'als. 

~Ir. NORBLAD. 1'0 be placed in tho Courts-:\JnrtiIlJ ~IuJ\lUlI, which 
is the only bible that. the officers sitting on tho court go to decido 
COllrt-lllnrliui cases. 

1\ 11'. BROOKS. You heard the motion. All in fayor 1:51.1:'0' "nyc." 
Opposed, "no." The "ay£>s" huye it and the motion is carried. 

Mr. GAVIN. j\lllY I nsk a question? 
i\fl', BllOOKS. SUI'c1r' 
]\ 11'. GAVIN. An' nl offic('rs participnling in these cnses nntl t l'in1s, 

fllrni~h{'d l'ach lI'ilh II copy of these mnnuuls? 
;"11'. SMAI{T. C(,l'tniniy. 
,\II'. LAnKIN. Y~s, 1\(1', Gilvin, they nU hn"o the mnnunls. 
~Ii·. GA\'IN". There Wll S 11 new one recenloly issued, wasn't, Lhorn? 
J..1J'. LAltKIN. T ha t, is right It. was revised to tnkc cure of the 

Vro"isions of the Elston Act as passed by Lhe Congress ins I, year. 
This is a copy of it.. 

~1r. NOHBI.AD. And misinterpreted Lhe acL and tbe int.ention of 
Congr('ss in a couple of plnees. . 

:\Ir. BUOOKS. Any furthcr discussion on tJlis article? If not, is 
there nlly objection to it? H Lhcl'o is 110 objection to the f1rticlc as 
alll<'nded, then we approve it.. 

W'e will proceed to nrt.iclo 33. 
~ l r. ANDEUSON. The H Ollse is in session. 
Mr. BROOKS. In that. case, gentlemen, we will ndjourn to meet 

t.omorrow morning nt 10 o'clock. 
(Whcreupon, at. 11 :05 a. Ill., the subcommittee adjourned to recon­

vene on Friday, ~'rarch 25,1949, at 10 a. Ill. ) 



UNlFORl[ CODE OF MILITARY JUSTICE 

FRIDAY, MARCH 26, 1949 

HO USE OF' REPRESEl>i"T...TIVES, 
COMMITTEE ON AR:\IED SERVICE~SJ 

SUBCOl\HoIITTEI'l .NO. I/..... 
W(Ulhillyfon, 0 . O. 

The subconunittcc meL n"~ 10 tt. m., Hon. L. ?v[c.ndeJ Rivera 
presiding. 

J\llr. RIVERS. The committee will be in order. 
Mr. Smnrt.. I beliove we hnd como t.o article 33. 
Mr. SMAnT (reading): 

ART. 33. Forwarding of charges. 
When a. person is held for trial by general court martial, the commanding 

Offict'T shall, within 8 days aHer the aecused is ordered into arrest or confinement, 
if p racticable, forward the charge;!, together with the investigation JlIld allied 
papers, to the offic('r cxerci~ing gellersl court-martial jurisdiction. Ir the same 
is Ilot practicable, he shall report to such officer the reasons for delay. 

Refcrenc(.'S: A. W. 46c. 
Commcntaq: This article is derived from A. W.46c. 
;'fr. RIVERS. Is there any conunent on that a.rticle? 
"\1r. LARK.IN". I might say, Mr. Chairman, it is adopted from article 

of war 46c. It does not involve any changes and is II. provision that 
bas been in the Jaw for somo period of time. 

~rr. RIVERS. The fig-uro is just an arbitrary figure? 
Mr. L ARKIN. That IS right. 
i\lr. RIVERS. Without objection, the article as read, is approved. 
At this point, hefore we go any furtller, Captain Woods wants to 

correct tho record. Captain, you may correct it ill your own words. 
I think all that is necessary is for you to make a statement concerning 
it, for the. record. 

Captain WOODS. Upon' inquiry from the Bureau of PersollDcl, in 
respol\se to your question, ns to whetber acquittals were made part 
of Lh e officcr's record and considered by selection boards, I find that 
thoy nro. Consequently, my tcstimony that they wero not was in· 
cor'rcct n.nd tho recol"cl S110tdd be corrected to ihat effect, sir. 

Mr. RIV ER S. Tho I'ecord will be corrected as indicated. Colonel 
Dinsmore I believe had something he wanted to say. 

Colonel DINSMORE. I was asked one day whether the National 
Guard, when thoy camo into tho Federal sen'icc , took a new oath 
and I promised to get the answer. I have been seeking a convenient 
opportuflity to put that into the record and this may be a convenient 
time. 

Ylr. RIVERS. Yes. 
Colonel DIN SMORE. The officers of the federally recognized National 

Guard take two oaths at the time of Federal recognition, sir. This 
(1005) 
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has nothing to do with being called i.nto Federal s{'rvicl'. One 08Lh. 
is to the United Slates and one to the Stat.e. Thereafter, when they 
arc called in, no fUl'l hcl" oath is required. It is just. like the oath 
that !lny of us takes. '1'1)(' ctliislcd men take only OM oath, but it. is 
a double oath, to the Unit.C'd Sta.tcs a nd to the St.nL<" 11Ild no additional 
oalh is required from thelll. 

As n matter of ceremony it somet imes happens that. whC'1l t,hey arc 
called into the service, lhC'y lutvc a big afrair nnd everybody raises 
his hand and takes the Oil.lh, but that is just a patriotic gesture of no 
legal sio-nificance. 

~lr. "RIVERS. Then , whenever they are caUed to fictive sen-ico. 
they nrc j'ust mobilized? 

Colone D,NSMORE. That is COl'l'cct, sir. 
Jo.lr. nIVERS. i\ l l'. Smart., wi ll you proceed t.o artiele 34. 
1\lr. S'\IART (reading): 

All.... 34. Advice o( starr judge advocate and reference for trial. 
(a) Before directing the trial of any charge by gelleraJ coun matial, the con­

vening authority shall re(er it to his starr judl!;e advocate or le~al officer for con ­
sideration and advice. The convening authority shall not rofer a charge to a 
general court martial (or trial unless it has been found that the charge alleges an 
offense under this code and iii wflrrflnted bv evidence indicated in the report of 
inn!sti~ation. ­

(b) If the charges or specifications are not formally correct or do not conform 
to the sub~tance of the e\'idence contained io the report of the jnve~tigatiog 
officer, (orma] correction~, and ~uch chang~ j'l the chargc-~ anrt specific ations as 
are needed to make them conform 10 the c\-idcnce may be Illsd{'. 

Refcr('nces: A. W. 47bj ~r. C, J\I., paragraph 34 (<I) 

Commentary: T llis article is derived from A. W, 47b. Subdivision 


(b) makes clear t.hat. in addition to formal corrections, changes in the 
charges may be made in o]'(ll'.r t.o make t.hem conform to thc evidence 
brough t. out. in tho invcstigntion without I'cquiring that new charges 
be drawn anel sworn to. '1'he Manual for Court.s 1\ [al'tial provides 
t.hat if an essent.ially different. offellSc is charged as 0. result. of t he 
invcstig'1.tion, the convening authorit.y should direct. a new investiga­
tion to allow the accused to exercise his priyilcges with respect to new 
or different matt.er alleged, 

). t r, BROOKS. Is there any discussion on this article? 
). [r. ELSTON. I would Like to IlSk a question or two about it.. Does 

not that section practically leave it up to the staff judge advocate 
to say whet.her or not t bere is sufficient ·evidence to warrant the 
charge eyen being O18.<I('? 

J\ lr. L.o\RKIN. It requires, Mr. Elston, t.hat. he review the fIndings 
or t.hc investigation Rnd advise the conven ing authority whet.her. 
in his opinion, there. is sufficient evidence. It IS loft, howovel·~that. 
is, t il<' decision is left to tho cOLlvening authority, which is thl) present 
procedure. 

i' 11". ELSTON. Do vou think t he language "unless it has been fmmd 
that t.he charge alleges an offense under th is code alld is wll.rrant.ed 
by evidellce" pretty much makes the staff judge ndyocatc the final 
judge? 

Mr. LARKIN. No, I think not.. If it. does, it. should not.. 
J\ l r. Rtv lms. It. certainly sound like it, to me, 
!\ Ir. LAnKIN. T he subject of the sentcnce is the cOllvemug au­

th ority, in t he very bcgiJUling. 
The convening aut~lOrity shllll nQt rcfer a charge to a gencral court. 

murtis] * * *. 
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~Ir. S:' I.ART. .:\ h', Chairman, T think til{' words "uni('ss it hns beol) 
found" should bo considered this wily: Tho question ftl'ises from an 
interpretation. Do tho words mean by the staff judge od\"ocnt.c or 
by the convening authority? :\Iy Ceeling about tLmt is that in the 
first. instance you should not mllkc that choico hinge UPOIl the staff 
judge ft(h'ocftte, but. rnthcr upon the convening authority. assuming 
thai the command remains the com'oning authorit.y. 

~Ir. P';LSTON. That. is cXf\ctly the point thnt. I was mnkin~. The 
way it. I'('ads it. would seom that it might be up to the stoff judge 
ndvoco.tc to nlllkc the decision; find 1 know that is not what you 
wnllt. 

~ l r. LARKIN. That is right. 
~fr. RIV"~RS. It "liou ld be r('writ.tC'u; should it not? 
}.. I... l~LSTON. 1 do not know; it. certa.inly might be susceptible of n. 

different. interpretalion. 
1\ 11'. l ..ABKIN, I think so, unless the legislative. history, 01' this dis· 

cussion here is used ItS the guide. We might chnnge "unless it" to 
"unless he," 

Mr, ELSTON. Could ~TOU not hf\.ve it rend something like t his: 
"unless ho fUlds nfter bei ng advisN\ by the stnfl' judge advocate that 
the ch ar~c alleges an offense" and so rorth, so as to leave it to the 
commluHI, the convening authority, to be the final judge? 

MI'. L AnK IN. Yes. 
l\lr. SMART. I thi llk I cnn suggest nn amend ment. which will do 

tha.t for you, sir. 
~Ir. BROOKS. What is your suggestion, ~1r. Smnrt? 
Colonel DINs~ l on.;. This was the subject of some discuss.ion. :\11', 

Larkin and 1 tnlked nbout it. briefly. 1 would like to hnve permission 
to give :\\r, Smart. the benefit 01 whatever that situation was at thn.t 
time in connection with drawing the amendment. 

111'. SlIIAHT. May 1 fisk Colonel Dinsmore th is: It is your undel'­
standing, is it not, Colonel, that the choice ilS to whether or not 
charges and specifications will bc referrcd to trial rests with the COIl­

Yeningauthority nnd not with thc s tflif j'udge ildvocfltc? 
Coloncl DINS:'IOIH1. That is COITect ; t 18t is so, indecd. 
~Ir. SMAIlT. With that. understanding I would suggest, on page 

30 of the bill, lin(l21, thil.t the word 1<110" be suhstil.utcd for the word 
"it" and ofter the word "has" delete the word "been. " So tbat. Lho 
sentellce would now rend: 
The OOI1V"nlnl{ authoril:V /jhnll !lot refer a charge to !l genC' ral court. martial for 
trial ullle:;s he hM found that the charge allC'ges nil offense \Ulder thi~ code-

and so forth. 
1\'11'. EI,STON, 1 thi nk that ltlkcs care of it. 
M t'. BROOKS. . AI'(' tlH'I'c any further snggestions? 
111·, Rl vEns. I t.hin k we mllst keep ill mind that. all t llis comes undcl' 

pl'etl'inl proc('dul'c . 
MI'. S"UUT. EXilCtly. 
1\11'. GAVIN. llavo there becn nny changes made in this article, MI', 

Cha irma n? 
1 11'. BROOKS. 1\lr. Elston hIlS suggested a change, which 1\11'. Smart 

put in certain language. Tho change is: 
The oollvC'nilJ,({ authorit:v flhall 1101 refer a ch'l.rge to a general court martial for 
trial ul\le~~ he htll\ found that the charge alleges an offense under this code and is 
warranted hy e"idenoe indieiltt'd in the report of the invCIltigalioli. 
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Mr. GAVIN. The only question I wanted to raise was ns to the 
term, "the convclling authority, II That; refers to tho staff judge 
advoCitte; does it not? 

~lr. BROOKS. That was tho purpose of this suggested amendment 
or chnoge, io strike that. out. 

MI'. GAVIN. W1U1t fifC you puLLing in itsplncc? 
),11'. SlIART. TlH.l change is online 21, ~lr. Gavin. 
11r. GAVIN. I sec it in lines 18 find 20. 
Mr. SMART. I think I undcrsUlnd t.hc point you nrc raising, :\11'. 

Gavin. 
~ I r. GAVIN. The poillt lhat I am making is that it stilllcavC$ it in 

the convening lluUlOriLy, lcn\"(~s it in the command authority. 
)' Ir. SMART. That comcs back ngnin to what you want to do about 

tbe COllVCJUng authority. This does not sny that tbe convening 
authority is commnnd nor docs it say that the cOllvening Ruthority 
is slaff Judge tldvocatc. It merely says, whoevcr is tbe convening 
a.uthority willllpprove tho charges and specifications. 

~I'lr . GAVIN. Going back to page 29, line 7, you state thcro: 
by counsel appointcd by the officer excrcising general court-martial jurisdiction 
ovcr the command. 

Now you come along here and say: 
officer exercising general court-marti,,1 juri~diction. 

Who is going to exercise this jurisdiction? The officer exercising 
genf'l"Il.l court-martia.l jurisdiction o,er the command. Here you 
come back and say. tbe officer exercising general court-martial juris­
diction. 

~Ir. SMART. You have two different problems. The filst problcm 
that you raised regarding counsel ,·cpresents 11 complotelx diffcrent. 
situation than the one as to who will refcr tho cbarges? 'I he counscl 
pro\' isions on page 29 sar thnt the authority exercising general court­
martial jurisdiction wil u.ppoint.. the counsel, but this art icle has 
notbing to do with coultsrl. Th is is the question, Who ....rjJl refer the 
chargcs? This says the convening authority. The committee has 
not yet determincd who will be tIle convening authority. 

Mr. G .WIN. Is it the intention of the chairman to come back to 
articles 33 and 34 for discussion? 

)fr. BROOKS. I do not think it will be necessary undcr that interpre­
tation because when we decide who the converting a.uthority is, that 
disposes of it. 

MI". RIVERS. It must be subject to the section I..ha.1.. we passed over. 
M.I". BnooKs. When we decide that, it ma.y change the meaning of 

tha!' particular section. 
MI". SMART. I might ndd thll,1.. if you do change the intent of the 

provision of article 22, that it will be nccessary to tlmend the l1i1l in 
mAny places other than in mticle 22. 

i\ l r. G.H'IN. That is exactly what r am talking about. 
Mr. BROOKS. That is the reaSOn I thought that we should have 

started today to settle the point of command control. I think this: 
I 11m not critical of anyone, because we are earnestly trying to do the 
best we can to wTite the best bill. Alter nil, these matters refer to 
pretrial procedure and the \·ita} thing in the bill is the trial-not the 
pretl"llil, it, seems to me. We Cllll spend weeks on this pretl;al pro­
cedu re withou t affecting a grcat many of tbe fundamental rights of 
the Ilcclised. 
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Mr. ELSTON. We hn\'c only one more article beloTe we tnke up trial 
proced ure. 

~tr. RIVERS. Wns not. the reason why the chairman passed it over, 
among ol her things, in order to give anyone wbo cared to testify 
further un apportu nity to appear? 

~J r. ELSTON. 1 do nOt. believe trial procedure would be affected 
much by our subsequent decisioll about. command aut hority, because 
it. is inorc or less proct'dure thnt. is oll'cady laid down by the code. 

~rr. BnooKs. As to this pretrial matter, you have all'cady decided 
that it is not II. ,'eversible error nnd so, rega rdless of what yOli put in 
here, if it is not can'jed through , it is not going to affect the rundll~ 
mental rights of th(' accused a gren,t, deal. 

~lr. !lIVEns. If the commanding omccr has some inkling that them 
is a viojntion in the tll'tic1es of this code, he has got to be able to find 
it somewhere down the line here, But. the ultimate result of the trilll 
is anOther matter, IlS 1 sec it, 

1 l r. lillOOKS. " "hy not, sincC' wc hn.ve gone thus far in the pl"e trilll 
proceJure, try to go ahend and fin i;;h it? 

~ It-. LAU'dN. T would like to poi ll t. O\lt. one thing. Article 22 has 
Lo do wit.h 1Il(' 11ppointll1l'llt. o f membl'l"S of Lhe COll rt. This 1l.l"tiele, 
3-1, has to do wilh the r('ferml of the chn.rgcs by the {'onvclling ll.ulhor­
ity which is n diITel"('nt. ('on('('pL and which is su pported by the people 
who nre (' ritici7.i ng 22; til(' witnesses who have sllid tha.t tlwy would 
like to !il'e tll(' nppointml'nt of ('ourt members by 0. !' udge ulivorato 
and not by th(' ('ollnming ll.ul.horit.)" fl.I'C the same peop (' who gllY thut 
th('y hf'lif'v(\ it pCl"f(>dly appl"oprial<' fOI" the ('onnnillg' nuthol"ity to 
l"f'f(>1" lhf' chlll"g"es. TIH'Y rio not tl'iticize that pMl. of the ('oll\'eni ng 
authority'S fllll('tion. ~ that you ('an de('idc 22 and the PO!iilioll of 
the command aod con\"('ning authority insofar as the appointment of 
coml mellll)('t"S is ('ol1('erll('d, without a.ffcding 34 a.t fill. 

~Ir. RIVElt1>. Of COIll~, if he has ('ontrol OWl" the fitllf'SS r('ports of 
the memb('l"S 11(' appoints as a. result of the. c1111rges, zlftf'l" hll,"ing gone 
to trial , then there might Ix> som(> difference and I think th('r(' is sOlne 
d i IT('I'cn('(> . 

:\ i1'. LAnK IN". It is a diIT(>I'ent concept. 
:\ 11". Hlv¥;ns, But so fill' IlS referring the charges, T think it. is en­

tirely different, as you ha"c obsen'('(\. 
~fr. J.., .\UK IN. Thnl. is right. 1 do not. think nnl' witnes!' has r('('om­

mcndf'd to you till"t th('re be any diffel"enee or nny chouge. . 
:\ 11". GAVIN. T I\ln sorry 1 was I\. few minutes late this mOl"lung. 

Uowe\'(>r , going blH;k to n;·tidc 33, to the mn.t.tcr of the o01('cr exercis ­
ing general t'olll"t-mlll"tia l jurisdiCl.ion, thaI.. wou ld s liU lellVe it. in 
conunond contl·o]; would it !10t.? . ' . 

:\11". H1V~-:HS. li e is rcfcl'I"lTlg to chnrges at thn.t pomt. TIllS IS a ll 
pr('trinl. 

;\i1'. BnOOKS. Gen\.lemen, an Ilmendment hilS b(,('11 suggested. 1f 
there is no further questioll in refcrence to the I1mf'ndmcnt, then the 
question is on til(' Ill!lrndment. 

(The nmencimcnt was agl"eed to.) 
:\ 11'. "B nOOKS. Is there ally furt her discussion ",jth refereoce to 

article 34? 
~Ir. ELSTON. Just.. 01\(' other question. " 'hat corrections al"e coo­

tcmplnted in subsection (b)? W hat corrections {'ould be made? 
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~Ir. L.\RKIN. 1"1 i"l contC'mplntc<i thal I nng:un~c changes could he 
mnci(> or, if til(' e\"idcll('(' ndduccd pr£'trini indieat(>d that there was n 
lcchniellJ \'flrinnc(' lX'tw('cn the spccificntion 811(1 ehlll"g<' os \\TittC'll, 
and Ihe {'vidC'I\('(', tllnt ehnlll!(' eould Ix- mude-. 

In other wonl"l. if the ol'iginnlllllcglltion had b('(m thnt. tlw accu!'lC'(\ 
had stolen 11 blllck horst, find illurned out ill thl" inv('stiVtlliOIl thnL 
it was a whit(' hor:;(>, they could make Inngungc chang('s of that. kind, 
whieh wou ld bl' l('chuil'll!. • 

:\11'. EI.STON. In o1.bf'I' words, changes as tc (orm, bttL not substllllCC. 
~11'. LARKIN. Thnl is right. If it appears from the prcinv('slignlioll 

that the ol'ie:innl thnrgC' nnd specification is not SUSULUlC'd or that the 
in v('stigation hns spelled Dill tl diIT('l'cnl ('rime, then it will be n('ceSSfit'Y 
that. the eharg('s nnd sperifieations be redrawn and th('re be a new in. 
vestigll.tion on the difft'rcnt chllrge, 

~lr, Il:LSTON, In other words, if fI, mnn is ehargpcl with b('ill!! A. W, 
O. J.... , they could not ehnnge that 1.0 desertion? ' 

i'lII', SMABT, Thn t is Il. greater off('nse and u diffcr('nt offense, and 
I would sny "no." 

!1ft-. L AIIKIN. J think that il'l right, 
All'. BtWOKS. 'fake the mat.ter of grand huccny nnd petit lll.rccny. 

Suppose tho irHcsLign.t.ion shows the val ue of tlw J.rti cic purloined 
wns diiTenmt from that ol'iginn.lly claimed, Could fI. chan ge be made 
either way tllel'(,? 

)'fr, SMART. I would say that if it is a lesser and included oiT('nsc­
if he were initinlly clHU'gNI with grnnd larc~ny but sub~qucntly it 
was found out that lhe val ue of the merchandtse taken would not. sub. 
stnnt.iatc grnnd larceny but. would substantiate petit larceny, then the 
act'used would not. be pr('judicc by reducing the charges. 

,\II'. BnooKs. Tn the case of a more seriolts offense, such as murder, 
could a findinq of a. lesser offense be made? 

i\!t.. L,\ilKIN. I shouM soy SO; yes. 
i\lr. ELSTON. On a charge of manslaughter, you could not. make it 

murder in lhe first. degree. 
:\11', SM\I~T. You could not. chnnge it to a more sevcrc crimc-, but 

1 think you could make correct.ions to 8. lesser and included offensc 
only. 

),11', RIvEns. "1ty not insct't. something in their along these lines, 
in favor of th e one who is chfl.r~('d ? 

), 11'. LAIUUN. :\fll.v T point out thnt we tri('d to spell out the idea 
in the commentnry 'which sa'ys: 
('hll.llp;1'1< in tll(' chll.ri{e!l mn.\' be made ill order to make thelll conform to the o\li­
denC(' brollght Ollt in tho in\'e~lisalion without reqlliring that new chaN{('1< 1)(' 
drn.wlI and sworn to. The l\I. C, :\1. p rO\'idcs thaI if an essentially different 
offen.'<C ill ehll.rl{cd f1 ~ II. re.~ult of the inve~tigll.tion. the cOll\'eninQ; authori1y 8hol11d 
direct a nell' invest il!;alion to allow the acc\lscd to exercised his ]>ri\'ilegcs with 
re~rlCct to new or dilferenl matter alleged. 

The pmpose h('re is, beCll.use youI' charges and specificil.tions are 
drawn after thc 1'('('eipL of the original complaint, when there is only 
a moc\cl'/~tc tunout.of e"idence, the nC.:'i:t step is this pretrial uH'cstign· 
t.ion which is a verv much more cxtensive im'esligation and it..mo.y be 
t.haL', as a result. of that. greater and morc extensive investign.tion, 
some t.cchni rn l changes for t.he purPOSCS of accuracy are nccessary. 

Howe\'el', if th e information Ildduced in the pretrial invcstigation 
is such thilt it warrants Ii diffet'cnt. charge, then the ncw charge and 
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flpccil1Cfltioll must he drawn at that point nnd a new prei lH'('st igfllion 
must be held , so that. the accused can mC('I, ifhe dC!'Iircs, t ill' new ('hargo 
which he WitS not aWllre of tlul·jug the first prcin\"('stigation. That is 
the pr{'scnt prncticc, but we have inserted it here in the statute beciluse 
in milking this pr('inv{'Stigation uniform, we were (lle('(1 with this 
situation. The Navy at the present. tim{' does not hfl\'C the sa rn o 
formol prciu\"('stil(ulion thnt tlw .umy hns. They do not hn,'C lhis 
fOl"l1lf1J lIlVcstign tioll spelled out in this fashion. They make n pre­
inw'stigntioll whitb is su bstnntinlly the sainI', but it has !len'l" been 
spelled out in n stnlutc. Undcr the Navy pmclice, further, they do 
not draw t he (ormal chnrges and specifications until ufter the pre­
invrstigal ion. 

In making it uniform and adopting the .Army pl'I\ctice of stn.tulory 
prcinvC'stiglltions which arC preceded by charges and specifications, 
we have provided th is to insure that these technicnl cba ngC's can bo 
made without se nding it. bnek to the originnl person who drew the 
ehnrgC'!:1 in the first. instnne('. 

~II". "£1,81'ON" Let me !lsk you this question. You havcyour Army 
mnnunl of court mnd inl. After this proposed legislation is completcd, 
if it becomes law, is there to be It uniform service manual? 

).[1". L AnKI N. Tbere is; yes. At the present time, as you know, th o 
Navy hns a manua l which is C'ntitled !INa,,), Comts and Boards." 

~Ir. ELSTON. If the Navy is going 10 have one IlHl.nuo.l and place 
an intcrpretfttion on tile law nnd Ihe. Army is going- to have anot her 
and plnce ano th('r int('rprctnlioll on it, there is gomg to be R. lot of 
co nfusion . 

).11'. L ARKIN. That is right. That will not and cannot hnppen, 
~I 1". Elston , because we have provided tha.t the President. will promul­
gate tho rules fOI" all, with one single manual. And therc again, 
jumping away a head of the story, the judicia.! council was provIded, 
so t ha t there is one final spot which will insure uniformiLy of inter­
pretat ion. 

~1r. BnoOKS. That is one of the duties of the judicia l council? 
).11". L ,\ltKIN. That. is right. 
).1 r. B nooKs. There is ill) al·tide somewhere here which says, in 

effect, that if a t]"inl uncovers othc l" offenscs, nothing in th e proceeding 
shall prevent. t IH.' filing of sepal"lltc charges as to these additionfl.1 
offenses dis('o\'ercd as it resu lt of the trial. Is there anything in tbis 
art icle that. will aJTcct t he subsequent article? 

;\1]·. L AHKIN. No; r think noL. In that evcnt, there would have to 
be a sepal'nLe nnd disti nci preinvest.igalion of the sta tu tory chargcs . 

.:\[1". D t;OnAFFENHI£D. If a man is charged with murder and the 
e\yidence discloso\! that ho is guilt.y of, say, lllil.nslaughtcI" only, would 
you have to mak e that change? In civil courts 1ll1.1l"(ler embmces all 
the charges; it embl"ll{"CS murd er in the first. degree, m unler in the 
second degree, mll.;') <; IR.ughtN ill the fiJ"\It degree, and even mans laughter 
in the sccond degree. H the cvidence discloses that bo is guilty of 
a Ic~ser ("rime than murd er, would t here bave to be fL change in the 
charges or could he be found guiJ t.y of manslaughter? 

:\JI". I.-An KIN. 1 am quite sure tha.t is possible hcre. We have pro­
vided in another article, article 59, that a Jesser included offense may
be found . 

.:\Ir. ELSTON. D o VOli haxe a definition anywhere of what is a lesser 
included offense? ~ 
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1\ fr . ~.\RK IN. I do not think we luwe a defulition set out, but it is 
set, out III the rommentm·v. 

~Ir. BnooKs. WhnL nrticle is tbaL? 
~ Ir. LAUK IN. Fifty-nine. The commentary in that connection says: 
Subdh'bioll (b) is taken from A. W. 47 (f), 49 Ca) and article 39 (d) (e) of tho 

proposed A. G. N. :\1. C. :\1. paragraph 78 ee) definC15 11 lC$Cr included ofTenl<C 
as follows: " The te:1t ftiI to whether an offense found is necessarily included in 
that charged is that it is included olily if it is necessary ill proving the offense 
charged to I)ro\"c all the clements of the offense found." 

That. is quoted fro m the IllIullInl ILL the present. time. 
:\l r. DEGRAI-'FENIUED. Thnt. is nllrigbt. 
~Ir. Bltool' s. I s there nny further discussion 011 this llrti('IC'? If 

not, flrtitle 34 will Rt!llld approved 11$ amended, and we wi ll take lip 
artitle 35, .\l r. Smllrt. 

:l\lr. SM\ll'I' (rending): 
ART. 35. Sen-ice of charges. 

The trial counsel to whom court-martial charges are referred for trinl shall 
cau~e to be served upon the aecu,;ed a copy of the chu.rge~ upon which Irinl ill to 
be had. In tillle of peace no pel"lloll I'hall, against his objection, be brought to 
trial before a general court marlial within a period of 5 days l\ubee(\UCn l to the 
service of the ehargCil upon him, or before a special court martial wit lill Il. IX"riod 
or 3 day6 6ubsequent to the service of the charges lll>on him. 

Her('r(:ncCII: A. W. -16 {C)i A. O. 1\'•. article 43; propo..,ed A. G. N., nrticle 37. 
Commeutarv: This article is derived from A. ". 46 (c) and is in accordance 

wilh prchenL Navy I)ractice. The period of 3 days betwccn &crvicc of chnrgea 
aud trial by I!]lecial court martial is derived from proposed A. G. N., article 37. 

~rr. 13nooKs. 1'3 there allV discussion on this unide? 
 
)Ir. Rn'Ens. WouLd it. be it. great. burden on the eOIl\'cning authority 
 

t.o '3cn'e the ma.n with un information IlS to his rights? For instlluce, 
the nccused do!'s not luwe ilCC{'SS to librnries, and so forth. They 
gh'c him I\. {'opy of the chnrges, but is that sufficient? 

~lr. SMAH.T. 1 mnv say thero that we must remember tbat counsel 
is mandatory for all these !lccuS('d persons befol"(~ n !>pctial courL u.s 
well us bdore a. genC'.-ai court. Certainly I bdi(>\'e w(> are Rafe in 
assuming I hat IlnyolH' appointed as defense cowlSd is going to know 
or inforlll himsf'lf of the rights of the accused. 

~ [ r. Hly};ns. Brfore the Il.CCtised has the opportunit.y to plead 
guilty?

~[L". SMAnT. Ahsolut.ely ; beyond any doubt in my mind. 
~[r. RIHHS. :l\ 1:y good fricnd on my right Imows ti m.t. 11 lot of times 

these solicitors try to g(>t II. man t.o take a lesser plea, ill order to gel, 
t.he case off t·he docket.. Frequently t be dockets a rc cluttered up 
with so mtlny ("tl8('S. 

~·lr . BIWOKS. 'rhe mnUN of the 5-<lay period WIlS brought into 
quest.ion, Mr. Larkin. Do you sec any necessity fo r tl c1lRnge there? 

~lr. LARKIN. 1 do 1101, think so, ~ lr. Cbairmnn. It. is a pro lection 
against a t.oo speedy trial. That is the purpose of it. 

~Ir. EI.s'I'ON. In line G you refer to court-mart.ial chnrges without 
indicating what kind of cou rt-mtl l"tial charges. 

~Ir. LA nK IN. Thnt is right.. That refers to any of the thrce courts. 
Mr. ELSTON. Even the summary; they are entitled to be served 

with n copy of the cha rges there? 
1o.'lr. LARKIN. That. is right..
?o.{r. ELSTON. There is no limitation as t.o the time in which 0. sum­

mary offender can be broughL to trial? 
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l\lr. LARKl!'.". That is right... 
l\[r. BnOOKS. As long as W~ urc discussing this more fully, what. do 

yOll think of limiting that. 5-c1uy period to times of pellce? Why 
should it. bo limited to times of pellce? 

l\!r', LARKI N. Ll times of W11I", tho opcn'Ltiollai lll'oblems nro such 
t1l1tt we felt it inappropriat.e 10 lic it. dow"u to a time limit. 

111'. BnooKs. You think thnt. that. right should be suspended , and 
that. 1\ man should go to trial instl111ter? 

l\lr. LAnKIN. I t.hink so, nil hough if he did nlld he ('ould show that. 
it. prejudiced his rights T think he would hn\'c a point. of reversible 
error. However, we hesitate to tic it dO'nl to a time iilniL in Will'. 

:\11" ELSTON. or courstl,lllosL of the complaints IiI'OSC during wartime 
and by rroson of \\'11I"tim(' prOS(>culions. 

z\1 ... LARKIX. You sec, this is subsequent to the service of cluu-gcs 
for trial. By ,-jltue of preceding articles which we !HlYC discussed, 
YOll will recall that he is to be informed of the [lCcu~i\tion or 1he charges 
nguiJlst him us soon as he is ill('ll.rccrated, Then follows the pre· 
uwesligatioll, ]n addition to having been inforllH'd upon in('!U'ccra~ 
tion he is able to Il.s('ortain just whut the ChIH'gO is ngnillst him find 
become ftUlIiliar with it. This provi.dos an n<ldcd protection Ul Lime 
of Pl'!H'C and giv('s some further opporLuniLy to prcparc a defense, 
I t is not mandatory, you will observe; it is at the cleetion of the 
9('c(l$ed himself, 1\ comcs into effect only if he objects to coming to 
trial soonor, If he does not object, it could be sooner, 

.Mr. BnooKs. Suppose it is n. time of Will' and Ite is charged with 
something, conviction for which would take away his liberty for bis 
wholo lifo, Under this. if it is a special court martial, hI' is only ontiUed 
to 3 dnys, 

:1\[1'. LAnKIN, That. is, after the formnl charges hl1vo been mncIe. 
MI'. RIVERS. A special court could not take n.wny his liberty for 

that length of time. 
Mr. L ARKIN, That. is I·jght ; only 6 months mnximum. 
~rr, ELSTON, In time of wnr, there eould be a velT spf'edy trial. 

They could prepare the chnrges and bring him to t E'illl imm ediately, 
even though he objected, He could be brought. to trinl in a lesser 
period of 5 days or 3 days, if it. is a. special court mal,tiB'!? 

Mr. LARKIN. That. is right. 
~[r. ELSTON. Of course, be may be deprived of his liberty, It 

might even be n. death penalty. Do you not think he is just as much 
entitled to the sll.mo pel'iod of time during the war as during pence· 
time? 

l\ ll'. LARKIN", 'Veil , in a death case, of course, such a pCllnlty cnn be 
imposed only by n. geneml Court and that rcquircs, of courso, the 
whole preillvestign.tion procedure, I should say, as I pointod out 
h('fol'e, that if the lao spcedy trial can be shown to have prejudiced 
his righls substnotially, it will hoxe been reversible el'l'o r, nnyhow. 

).rl', ELSTON. 1£ that rule prevailed, you would not need this 5...day 
and 3...dav period? 

:\[1'. LARKIN. Actually T do not think it would be needed, but it 
was spelled out for th(' sake- of completeness u.nd as n. !!"uide to inform 
him that within these periods he had Ule right to object. Perhaps 
some of the officers would care to comment. on lhe matter of these 
periods, 
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Captain WOODS. On board ship, in time or war, ordinarily you try 
to conduct. these trillis while you are in port. You simply do not have 
Hie manpower to do it properly at sea, because all of the officers arc 
engaged at their war stations. You .II.I"C rarely in port long enough to 
afford a period longel' than 5 days, or to guarantee even that. 

In my own experience, I was navigator oC the Nash,,-ille in the 
Aleutians nnd we went. into Kodiak to pick up stores. We were there 
3 days. " "'0 had a cnse pending and that WIlS the time thaI, we bad in 
wloc11 to do it. 

Mr. Rn'Ells. Wl1cre did you conduct your trial? 
Captnin WOODS. In Kodiak, Alil.Ska. 
)'1." HIV~:ItS. You convicted the man, find then what did yO\l do 

with him'! 
Cnpt,nin WOODS. He was transferred back to t11081.nt05. CI('mcncy 

powers Wf.'re exerted back here Ilnd he was put. 011 probat.ion Ilnd then 
sent. back t.o seil.. 

}.Ir. RIVERS. But you put him ashoro lit Kodillk? 
Capt.ain WOODS. Yes, sir . I have n. couple of other thoughLS I 

would liko to present. If we 11['0 compelled to try him lit. sea, if we 
C!lIlnot baneUe him while we are ill port, one of two things willrcsult. 
Tbe more ma t.ur e officers will all be at. bat.tle posts tlnd nec{'ssfU"ily t.ho 
t.rillJ will bo conducted by t.he younger people, which I think mig[lL bo 
lUlfo['lunale. The nlternaLive would be to hold him without It'ial 
until t.hc next time we hit. port, which migbt be a very long period. 

10.11'. ELSTON. I think the captain's explanution in the record will be 
helpful to us in explaining t.o the ~lembers of the House why this 
provision is perhaps neceSSflry. 

l\Jr. RlVEns. Of course, your difficulty is much greater than that of 
tho Army, 

CnpttHn ·WOODS. T think so, sir. 
~Ir. BROOKS. If there is no further discussion 011 this article, it will 

stand ndopted ns rend and you may proceed with article 36, .Mr. 
Smnrt.. 

Mr. SMART (rending): 
ART 36. President may pre~crioo rules. 

(a) The proC<'duT{', including modes of proof, in Ca5e!il before eourt!! martial, 
cout1.l! of inquiry, military commis:>ions, and other military tribunals ma~' be 
prescribed by the PrC!\idcnL by regulations which shall. so far.a.'! he deem8 prac­
ticable, apply the principles of law and the rulea of evideuce genernlly recoKni~ed 
in the tri"l of criminnl case~ ill the United States district courH, but which shull 
not be contrary to or inoonsbtcnt with thi~ code. 

(b) All rulc~ and T('gulaliong made in pursuance of this article shall be re-ported
to tho Congress. 

RefcE'CHCOS: A. W. 38; A. G. N. flrt,iclcs 34, 64 (c); proposed 
A. 	G. N., article 48. 

Commenlnry: This article is derived from A. W. 38. Proposed 
A. O. N., Itl"ticle 48 is similar except, that the Secrctury of the Ntwy 
would be aULhorizcd to proscribe rules inst,ead of tbe President. 

I t hink (hilt. raises a qucst.ion which 1\lr. Elstoll hnd n minute ago 
us to how this ncw mauual was to be written. That is whnt. is antici ­
pated by article 36. I think it is anticipated, and I think it would be 
Impossible to do otherwise, that. the services will sit dow11 to wTite 1\ 

manunills a joint. e(Tort in the same manner as the services have sat 
down together to write this very bill. 
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)Ofr. BnooKs. I think it would be unthinkable, after we ~o to nil 
of this painstaking ll"ouble to get a. unified bill, that the I rC>li(\cnt. 
would prl'Scribc three separate rules. 

~lr. SMAR:r. Thnt is con"cel, :\Lr. Chairman. ."-nd when you 
provide such provisions as the jurisdictional feu lures in here which 
provi:io for reciprocal jurisdiction, certainly the services must sit 
down and comc to n vcry full and complete understanding nnd fl~rc('· 
ment. os so how that. is going to be exercised before it is submitted to 
the President. for hia approval. So I think it. is impossible tha t they 
('ouM write any manual c.xcepL as a joint. enterprise, find thnt. one 
manual would he used by all three sen-ices. 

i\lr. ELSTON. lL is nol.. spelled out hero that they haYe to do it. 
And I run not. sum that. we should not put. it in here , that it. is to be 
done, so that. the PresidenL may not. come along Ilnd pl"Ovide some rules 
thaI.. would be applicable to one service and other rules thaI.. would be 
applicable, to OJlothel· service. 

~Ir. Bll.OOKS. FUl'lhel'Inore, in pamgraph (b) we do not specify 
lho limiL of lilllc within which he hn.s got to get. that informnlion Lo 
Congress. 

~rr. RlvEns. As a l'CSllit of this, nei ther Lhe President nor finy of 
th e three services could have any fiuthority to agree on any rules of 
procedure contrllry to the discussion before this committee or tho 
intent of the Congress? 

:\[1'. L ,\ItKIN. I think that is pro'"idod, :\[r. Rivers: HshaJI noL be 
contrary to or inconsistenL with this code." Further, of course, these 
rules and regulations are to be submitted to the Congress and the 
Congress will have nn opportunit.y to scan them and see if they do 
not. feel tha.l Lhcv do conform. 

i'I[r. 'ELSTON. But. I do not. sec· anywhere in here tha t. ther(' must he 
a. uniform manual of courts marlinJ. This, of course, is a uniform ('ode 
in itSl.'U, but. I am tllinking aLout. our milking it mandatory that 
there be a uniform mauual of courlS martiai. 

:\fr. SMAnT. I doubt that you should tie them with an amendment. 
to where they could not even breathe; but I could offer some wording 
as an amendment to subsection (b) which would make the suhsection 
read as follows: 

All rules and regulations made in pursuance to this article shall be reported 
to the Congress aud ~hall he uniform insofar as practicable. 

Tha.t leaves them enough leeway to provide n. different provision 
wheJ'o it is absolutely necessary and , there are some differences in 
the serviecs, which is recognized. But it will show what. the intent 
of Congress is, that it. shall be uniform in every possible instnncc. 

i'll'r. HAROY. Wi th respect to nil of the services? 
~lr. SMAlW. Yes, sir. 
Mr. ELSTON. I think that renches it.. Of course, there might be 

some slight. diffl'rcne('s t.hnt would pl'l·tnin as to the Navy in contrast 
to the Al1ny, but at least. it. is all expression of lhccongressiollal intrnt. 
that. we wont it to bl' ns unifonn as possible. 

~lr. RI VERS. That is right. 
Mr. L AnKIN'. I c('rtllinly hll.vl' no objl'ction. It, was Ollr thinking 

thnt thl' manual could not be otherwise, under lhis section. But in 
order to clarify it eUI·th er, the suggested language is appropriate. 

Mr. BROOKS. Without. objection, the amendment is ngrccd to. 
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Mr. ELSTO:\. One other question, .Mr. ChainuHn, and Lhnt. is abouL 
the rules of evidence. I am referring to subsection (a) which says: 

The procedure, illcludinj!: modes of proof, in cases before courtll manial. courU! 
of inqUIry, military comnll,,~ions, snd other military tribunals IllAy be prescribed 
by the Presidrnt by l'eRulations which 6hall, so tar as he decnUl J>racticable. aprly
the principles of law and the rules of c,-idem:c generally recognized ill the tria of 
criminal C3&'S In the United Statc8 di,;trict courts, • • • 

Can you give liS nny case in wh.ich the rules of ("'id(>"c(' g<'Il(, I"nlly 
rccogniz('d in the United States district courts should not apply? 

,1\[•• LAnKIN. I think some of the provisions in the code now "nry 
somewhat from th(' Fcdcrnllnw; in olher wOI"ds, double jcopordy. 

Mr. E"s'rON, Thllt is a differcnt thing. That. is whcl'c you statc it 
in the code and agnin you I'efer, ill this codc, to any provision which is 
inconsistcnt wilh the geneml rules of evidcllce. 13uL WhtLL I am talking 
about is a rule made by t11f' P resident, after we 110\'C cllll{'tC'd this ('ode. 
Can you co nceivc of any case whel'e be miglH by l'egu laLioll cillUlgC Ihc 
rules of evidencc as they gCllcl'Ully Ilpply in tl criminnl case? 

M ,·. LU"lKI N. No, I cannot think of one so fal' as a e!'iminol ellsc is 
concerned, ot th is minute. But J have not tried to make fl eompari~ 
son thl'OughoUL. 

,\ 11'. RI\'ERS. Under this section why could not lb(' Presid(' nt say, I 
do not. deem it pmet icable that the generally acccptl'd l'ul('s of e\'idence 
apply under this? The President might. be a layman. 

),11'. }<~LS1'ON. li e could say thaI,. 
,\11'. RJv}:lls. SUl'cly. 
).11'. SMART. As tl JUtltt('I' of pmcticc, of course, th(' Pl'esident Il.p~ 

proves the "ulcs of proc('durc and modes of proof which arc I'ecom~ 
m('ndNI by the scrv ices. 

)'11,. RIHIIS. Because he is Conuuander in Chief. And it is just 
perfunctorv. 

).11'. S:\I...~nT. or course, be merely signs his name to a recoJlunended 
set of r('gula1ions which the scl'\'iccs bring up to him. The experts 
work them up before Ul('" are presented. 

). 11'. R'VJ;llS. Some Presidents do not h8\'e the advantage of legal 
experience. 

)'Ir. ELSTON. He cou ld say, for example, that hearsay evidence shall 
be admissible. 

).Ir. BIVEIlS. That is right. 
~II'. ELSTON. ),Iny T ask the Army, the Kav)', and tho Ail' Fol'co if 

they know of any case in which Lbo rules of evidence generally apply­
ing in cdminul cases could not be npplied in the military 1 rial. 

Cololl('l Dn~'sMonE. A striking example is the ru l(' with ref('renee to 
'udieial II01i('(', fol' example. "e buye a great body of ol'del's and I'egll~!ations, that sort of thing. I would ha,'e to ask for It little limo to 
explore thnt, if I nm going to giv(' n complete answer. 

~II'. BnooKs. Colonel, may I ask you, "hltt. about. this ru lc again:ot 
self~incriminfltion undcl' article 31? It is dille.reut from wllllt it is III 

ordina ry ch-iliall courts. . 
Cololl('1 DI1\S:\iOIilE. That 's eon·eet. 
),11'. BnOOKS. Do vou think that would make fi diffel'eJlre in the 

rules that Ihc President might promulgulc? 
Coloocl Dl~s:\lOnJ,:. It Congress enaets this, he could use tbat Inn~ 

guage and it \\'ould mak(' a difference. 
).11'. ELS1'ON. The President is bound by this code? 
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Colonel DI!\SMOIlE. r think so, yes, sir. 
)Ir. I~LSTON. WhnL we nrc complaining about is when you g('t oul­

flidc of the cod(' find hc issues f('guJutions snying what tilt' rulE'S o f 
c\'ic!cllcc shnll be. 

Colond DI:\SMQIU:. Yes. 
!\Ir. EI.STQX. Those rules of evidence are the accllsed's protcction. 

Thos(' ru lcs of c\·id('ncc ha.n~ gl'own up over II long period of time. 
P ractically nil the rules of ('vidence stem from the conunon lnw other 
tball from statutes. H the President can just. waive them by mcre 
regulation it. seems to Ole he is taking from t.he Ilccused person in t he 
militnry services a ,-cry fundamental right thai every accused person 
has in the civil courts. 

Colonel DINSMonE. 1 agree with you. We have followed nil through 
these ycars the rules of the Federal courts. Thcro Ilmy be a few ex­
ceptions. And 1 (c('l sure we could present a good reilson for eneh one 
of \'hose. 

Mr. BnooKs. The Federnl courts I think use the term "ns ncnr' fiS 
mny bo" t.o state I'ules, which comcs os close as you cnn como in t.he 
mnLtcr of lnngun ge to being ident.icnl t.o the rules of evidenco of anol,ber 
jurisdiction. 

MI'. nlvlms. Wbnt kind of rul es would obt.a ill in tbo t.rial of 0. 

snboteu r, such os Lhose Germans, for instance, whom Kennet.h Royol! 
prosecuted? That was nU secret. What. kind of rules obtain there? 

Mr. LAHKIN. They are rulcs that. aro promulgated by tho President, 
1 believe. 

)'1r. RlvEns. Would that ha.ve !lny relationship to what we are con­
sidering? It would, would it not? 

~Ir. LA IUUN. Yes; it would. 
11r. S~lAnT. We nre not prescribing rules of procedure for military 

commi.<:sions here. Tbis only perta ins to courts ma rtial. 
Mr. LAnKI N. But we permit the President to pro\Tide for the rules 

in those tribunals. 
~Ir. RI VERS. Tbcy were tried by tbe Articles of Wa r-those sabo­

teurs. The prescot SecretAry of War was tbe prosecut.or, 1 believe. 
1[1'. SMA RT. 110 was tho defender. 
~[r . Rl n;RS. I knew he had somo part in it. or course, be bad a 

lost case before he got started. 
)..{r. LAnKI N. r think you mlLy face this problem if you require that 

the regulations nod principles of law and rules of evidence bo followed 
thaI, are gencraUy recognir.cd in the United States district courts. 
Every timo a Federa l court reconstrues a rule of evidence, const.rues 
in a diffcrcnt. Wily, you will have the necessity of changing them for t.ho 
court mart.ini. 

111'. H ARDY. Would not Mr. Brooks' suggestion tnko care of t.hat 
"as !lOOt IlS mlly be"? 

1I.1r. BROOKS. That is tho verbiage that is used in the [I'ederal 
courts. 

~lr. II AHO \". Thu t seems to me more sat isfactory than saying "so 
far Il S he dcems pl'il.cticable:' 

~lr. ELSTON. Those words, Uso far as practicable," are in my opin­
ion going to be rat.ber dangerous in sollle statutes. We use that 
phra<;eology too much and it completely nullifies everything tha t you 
ha\"e laid down. 
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i\f r. LARKIN. or course, this is not an innovation here. This is in 
the present. statute fi nd has been for n. very long period of time, article 
of war 38 is the saine. All we have done to it is we have added 
"principles of law." Heretofore it covered only rilles of evidence. 
We hove added "principles of law." But the phrase, "as far as he 
deems practicable" is in the preseot staLutc . 

~rr. R"·EUS. A lot. of people have complained-and I think my 
colleague, 1 11'. Elston, will ngree with me on this-that. for a long time 
(l. great many of the books wh ich we used to purchase for our libraries, 
as lawyers, have become useless because of 0. prnctice that has gained 
notoriety, under what is koowll as the Executive order, whereby 
Supl'crne Court decisions do not nmount to vcry much aL limes. if 
you had access to lhe FcdcroJ Register or wherever they codify those 
ul ings, you wou ld not. need your lawbooks. All you would nced 
wou ld be to geL the lalesL commlUlique and then go on about your 
business, if you had any business by that time. 

;..rl'. LA UKIN. I t is perfectly true that Congress gives the President, 
undel' any number of laws, the l'i~ht to regulate. 

Colonc\ D INSMOR};. I think I might be able to clarify tho matter of 
]\111'. Elston's mlnd if I I'ead paragraph 124 of the Manual of Courts 
l\1rnrtin l. 

The rules stated [n this chapter are applicable before courts martial. So far 
as not othcrwi!IC l)Te,o.cribed in this manual, the rules of evidence ~en('ralJy rccog. 
ni~('(1 in the trial of criminal cases in thc district courts of the United Stlltes and 
when not incon>!istent with such ruie>, the commOIl law will be applied by courts 
martial. On interlocutory matters relating to the propriety of proceeding with 
the trial, as when a continuance is requested, the court may, in its discretion, relax 
the rull)!! of evidence to the extcnt of receiving affidfwits, certificates of military 
and civil offict'l"B, and other WTitinl;S oJ similar appal't'nt authenticity and reli. 
ability, such as the eertificntc of a physieian as to the illness of 1l witll('.'\S unlC:M on 
objection to a particular rip:ht it is made to appear that the relaxation mi~ht 
injuriou~ly affect the substantial rights of aD accused or the interests of the 
Government. 

M I'. ELSTON'. You hl\\-e stated a. rule very fully there that goes 
much further in protecting an accused person than this docs. If the 
first piU'L ot what Colonel D insmore read were inserted here, thcre 
would not he any doubt about it. 

).1 1'. LARKI N . '\Ylmt Colonel Dinsmore read is a construction or 
this languago as contained in nrticle 38. 

Mr. ELST ON. I understand that, but the P residenL by somo regula­
t ion could make iL impossible to place thaI, construction on iL. The 
P resident, of cou rse, docs not. hi mself make rules of evidence. What 
I think we want to get away from is somcbody in the Sccrctlu'Y's 
offico sitti.ng down and writing the rules of evidence to govcl'll the 
triAls of eourts·mal'lial cascs. 

J\rr. LAnK IN. I t is a question certainly, whelher 01' not lhe serviccs 
who, In tbe first installce, will dl'flft the manual, will change tht'ir 
altilude from their present attitude, becauso when they dl'llftcd tho 
constrllction of article 38 they set forth what Colonel Dinsmorc hM 
just read, which will be submitted to the President. lVhcther thero 
IS a danger that t hey aro going to radiCAlly chAnge that-I fl'flllkly 
do not think so, but that. is thc point. you were addressing YOUl13C:lf to ,
I think. 

Mr. BnooKs. You hM'C heard the article, gentlemen. i\fy own 
personal opinion is, if we make 0. chsnge, we had bot.tel' investigate 
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the wordin~ used in the Federal courts in the matter of the usc of the 
rules of eVidence of t\. State where they lise the term "as nCllf as 
may be." That is well covered by many 8. decision. I t hink this 
generally has been the lnw and it has worked very well and you hav(' 
rules supporting it. So is Ulefe any necessity for n. chnnge? What is 
the opinion of Ole committee? 

No amendments arc offered. 
Mr. RIVERS. Why not cut. out "so far as he deems prll.cticable"? 
~ [r. ELSTON. Those nre the words that I object to. I would SU~-

grst, .Mr. Chil.irman, that we pass tbis until the next meeting and In 

the meantime let us get the rule that the chairman is referring to 
and then hfWC some (w,ther discussion on it. 

.\C 1'. BnooKs. We will lnkc that up this afternoon. We nrc planning 
to meet this afternoon and tomorrow to try to finish up. 

l\I r. LARKIN. r-,·Ir. Chflirman, may I inquire whether t.he st.riking 
out of t.hose words would require us to use rules bcforf' the United 
States dist.rict. courts ill crimlnfll cases which may not be applicable 
and Sf'e i1 I can uncover any tangible instance? If not, I am sure we 
would have no object.ion. 

MI'. BROOKS. Could you be ready this afteruoon? 
i\Jt-. J....ARK IN. I shflH try lo. 
:MI'. BnooKs. Then wo will pnss that by, and take it. up later today. 
We wi.ll now lake lip a.rticle 37, Mr. Smart. 
Mr. SMART (reading): 

ART. 37. Vnlawfully innueneing action of Court. 
No authority COn\'eniug 8 general, special, or summary court martial, nor any 

other commanding om~r, shall ~nsUf'C, reprimand. or admonish ~uch court or 
any iIl{'mher.IRw offi~r, or oounsel thereof, with respect to the findings or sentence 
adjudged by the court, or with respeet to any other exercise of itll or his func~ions 
in thc conduct of the proceeding. Xo person subject \0 this Code shall attempt 
to coerce or, by any unauthorized Incans, inBuencc the action of R court martial 
or any other Inililary tribunal or any member thereof, in reaching thc findings or 
l!emenoo in any case, or the action of any oom'ening, approving, or re\' iewing 
authority with respect to his judicial acts. 

References: A. W. 88; proposed A. G. N., a.rticles 9 (45), 39 (j). 
Commentary: This arLicle incorporates the provisions of A. W. 88. 

In addition it prohibits the convening authority from influencin.g the 
law officer or counsel. This is similar to the proposed A. G. N. 
except that the Secretary of tho Navy would control such coercion 
by re~ulation. 

TillS flrtiele is not intended to preclude a. reviewing authorit.y from 
milkinB' fail' comment on errors of the court in nn opinion wh ich is 
mnde III the course of review, 01' from returning a record for revision 
of errors, 0 1' f['om taking appropriate action when a mem ber of a 
COUl't has so misLchn.ved as to abandon his judicial responsibilities or 
duties. 

Article 98 of this code would make violations of t.h is flrticle an 
offense. 

Al r. RIVERS. Where al'e the teeth? 
Mr. LARKJN. Article 98. 
~JI', SM.\Il1', Pl"actit'ally spcflking, as has be~n pl'e\Tiously pointed 

out to the conuniLtcc, it. is a matt.er oC extreme doubt tht'lt anyone 
would ever be court-martialed under this section. You will recall 
that. it was rccolluuendcd, I think by General Riter who reprcsented 
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lhe Amcl"ican Legion, that. this bo made an indictable offense in the 
civil courts. I frankly do not subscribe to tllat position. I think it. 
is going' too fnr. 

While I do not believe anyone is going to be oourt-martinled under 
a.rticle 37, I think it does sny in good, plain strong, understandable 
language, what the intent of Congress is so far as mfluencing courts 
is concerned. 

~Ir. HnooKs. 1>. lr. Smart, I was impressed with what. :..rr. Riter 
said. But. thinking it o,Ter I was wondering, supposc an offcn~o of 
this kind, ('oming under article 37, should be committed we would say 
in tbe ]'hilippine Islands or in China, wbat would be the jurisdiction 
to try it, if it wcr(" nssigllt'd to n civilian cOllrt? 

!llr. LARKIN. There would not be ally, ill my opinion. 
~lr. BnOOKS. You would hose to go into the question of jurisdie· 

tion in all cases of t.hat cboracter, it seems to me. 
Mr, SMAwr. That is right. You have some tcchnicol difficulties 

hel"o iu nddition to the prnctica l mllttcrs invol\Ted. 
1'.1r. BROOKS. 1 think it is a vcry important article, though . 
Mr. llAROY. I think it. is \"ery important. Insornr' as ndic:lc 98 

applies lo·this, who would bring Lhe cbru"gcs under article 98 against 
rulyone who violat('d this provision? 

?-oIl". LARKIN. Anybody subjcct to the ('ode could bring charges, Mr. 
lIardy. This is the language of Public Law 759. We have adopted 
it in toto ('xcept that we ha\"e Ildded "law officer, or counsellh('reof. " 
In other words, censure, reprimand, or admonition of OilY mcmber of 
the court. is forbidden, 

~Ir. liARD \,. Suppose the commanding offic('r raiscd th(' d('\· j] with 
somebody on the court Cor a. decision that. he made. That ('lIow 
would not dal"(' bring duu'gos under article 98. 

~lr, SMART. I think thllt dt'pcruls upon whom you mcan by Ulhnt 
Cellow." I n the Army as of today 1 think the records will show thot 
there art.' more Hcscrve O£1iCCIS on active duty than thor(' nrc Regu lar 
officcis. I cnnnOl eseapc thC' reeling that if any adion is OVN taken 
untler this orticic iL wiJI bC' initiated by some R escrvc officel' who WfiS 
shoek('{l and mad beenuse or the action of some conV"('ning authority, 

~lr. (.(AHDY. A Hcguhw army officer would not do it. 
~lr. S MART, I ogree with you. 
~ Lr. L AnKIN. An enlisted mun might be on the cou rt.. 
~k HARDY. You do noL ha\"c ony idea that. no enlisted mall would 

do it, do you? 
Mr. L ARKIN. Well, 1 do not know. 
Mr. II AB!)Y. Not unless he wanted to get a dishonorable disclm.rgo 

ve.l"y quickly. 
1\ 11'. n.IV~IIS, Whot about the man who under' the fitness I"cport of 

the offie('r al legedly violates these provisions? Do you think he would 
do iL? 

i\ ll". I ,AIIKIN. I think ir n man complains nnd chuJ"""es firc dl"l1.W11, 
and the ('olll.manciing officel' were acquitted, he would be in a vOJ'y 
diflicult spot so fill' IlS l)J"inging sanctions agoinst the mil.n who made 
the chorp;es if! ('olwel·ned. 
~k GAVIN. Wha.l. do you think would happen then? 
~Lr. LA IlION. I think the commonding officer, O,T('n if he were nc· 

quitted , would find it \'('I"Y emburrassing to bl'ing sanctions against 
somebody who had complajned because iL might look thaI.. he wns 
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trying to wrenk n'ngcullce on the man. 1 think he would think twice 
about il. mySldf. 

~lr. JI ,·\HO)', W(·II, there nre tl lot of ways of skinning it ('nt, though. 
).11'. oSM \RT. l would say that. I. still belic,"!', l"rgllrdlcss what you 

wrile into lhe 111\\, as W:lS POiIlLC'd out by '\1r. Spiegelberg, nny smart. 
CO cnn gN throllv;h this section hel'C 01' through this artich.' 50 diif('rcnt. 
ways if 11(' I'('nlly wnnt!'! to influence n court. And if lhl'l'c I;; a com. 
manding officer of that. ciUlradC'l", he is going to do it in slI('b it wny 
thut, no ou(' iii C"t'r ~oing to know anything about it. And 1 (eel that. 
so fa.. os the Ill\\" IS COIl('l'mcd and ns (ill' as the Congl'('ss cnn go 
eff<'clivcly, all it {'lUI do is to express its opposition in good plnin words, 
as 11('1"1', to slich pnlctices. Prilc:ticnlly, 1 do llOt bdicvc ,)'011 Citn go 
Ilny fur'lh('!' lhan that. 

i\ 11·. HIVBIlS. Th('I'C nrc two wnys of getting at it; one, leave tbf'se 
provisions liS thcy Itre Illld make nn Ilbsolutely scpnrntc .JAG set-up; 
itnd (hnt would b(' tbe nearest thing tht'Lt would be foolproof Lhnt 1 
know of. 'I'lli'll b(' Ctlll mnke nIl th(' trouble he wallts. And tho mnll 
who eondu<.'t<,d the trinl CIIIl nlwllYs SHY, his stooge down bdow can 
Sit)" "lL WIIS Hot my fnult, it WtlS the JAG 's ffulit." It is just like 
ti1l'se I11tlyOI'8 from the vtlrious citi es wbo attended the conven tion 
bere in Wnshington just recently. They criticized the Congress for 
ren t contl'ols, bccnuse then tbey would not have nnybody to pnss tho 
buck to. lJ you I1 lwe somebody to whom you cnll pass the blick, that 
makes nn idenl set-up. 

i\lr. BROOK S. Who.t is the disposition of the committee? 
~lr. GAVIN. I would suggesl , :\1r. Chairman, after line 23, have it 

read : 
Of the action of any appoiutinlt, convening, apprO\'ing, or reviewing authority 
wilh f('til>CeL lO his judicial aclS. 

The convening or some other officer is going to do tIle appointing of 
the court, rather than the commanding officer convening lhe court. 

~[r. SMAHT. :\tay ] suggest that the words "appointing" and 
"convening" lire used interchangeably and mean olle and the same 
lhing. 

.Mr. GAVIN. Then you would not have any objection to putting it 
in. 

~Ir. SMART. It is merely surplusage. I do not say that iL hurts, 
but it does not help any. 

Mr. LARK IN. COllvening, as used here, is t he broader term. 
Mr. GAV IN. h comes back again to YOUl' other articles, 33 I\Ild 34, 

the convening u,uthority. Who is going to convene this court? That 
is whn.t ] tun particularly in tercsted in. 

Mr. R,v~;lts. 1 just got through making Limt observation Il while 
ago. 

Mr. GAVIN. You mcan the Judge Advocate Geneml set-up? 
:Mr. RIVEUS. Y cs. 1 thiIlk convening contcmplo.tes that personallj" 
;.. [,.. BROOKS. Is there any further discussion of this orticle? f 

no amendments are offered Ulld if Lhcre is no objection, the article will 
stand approved as read. 

We shall take up article 38, i\lr. Smart. 
;"1 r. SMA RT (reading): 

ART. 38. OutiC!! of trial counl!el and defense counsel. 
(8) The trial counsel of a general or special court martial shall prosecute in the 

name of the United Slales, and l!hall, under the direolion of the court, prepare the 
record of the proecediugs. 
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(b) The accused shall have t.he right to be represented in his defense before a. 
ge.lI.eral Or special CO~Irt. nlartial b.y civilian counsel if provided by him, or by 
Illlhtarr counsel of hIS own seleetloll if relllloliabiv available or by the defeuse 
coullse duly appointed pursuant to article 27. Should the n~cused have counsel 
of his own selection, the duly appointed defense counsel, and 8.'!!Iistant defense 
counsel, if ally, shall, if the accused so desires, act Illl his 88l!ociatc counsel: other­
wise they shall be excused by the president. of the court. 

(c) '!l ~\"ery court-martiKI proceeding, the defcnse counsel may, in the event 
of convlctl011, forward for attaChment to the record of proceedings a brief of such 
matters WI he feels should be considered in behalf of the aecul;(ld on review includ­
ing any objection to lhe content::! of the record which he may deem app.:opriate. 

but it. does not. help any. 
11r. LARKIN. Convening, as used here, is the broll.der term. 
(d) An 8.'!!Ii~tant trial coullsel of a general oourt martial may, under the direc­

tion of the trial counselor when he is qualified to be a trial eoull!ICi 88 required 
by article 27. perform any duty imposed by law. regulstion, or the Cll8tom of the 
service upon the trial counsel of the court. An assi~t3nt tria! counSl'1 of 3 specia.l 
courL martial may perform any duty of the trial counsel. 

(e) Au 88ilistant defense couusel of a gelleral or spccial court martinI may,
UI'der the direction of the dcfelll!e coun.<;el or when he is qutllifi()(i to be the defCl1l;le 
counsel as required by tlrticle 27, perform tiny du~y imposed by la.w, regula.tion, 
or the custom of the l!ervice up·on counsel for the a.ccused. 

References: A. W. 11, 17, Jl6; proposed A. O. N., o.rticles 18 (b), 
18 (c), 24 (b), 38. 

Commentary: Subdivisions (a) nnd (b) are derived from .A. W. 17 
and A. W. 11. 

Subdivision (c): A similar provision appearing in the proposed 
A. G. N., article 78, made it mandatory for defense counsel either to 
submit 0. brief of such matteI'S as he felt should be considered on 
re"iew or a statement selling forth his reasons for not so doing. This 
pl'ovisioll was n..lL adopted bec.tuse it. was felt that if the latter altcr­
nnti\'e were chosen it might flctually prejudice the accused on review. 
The permissive {Jl"ovision is inselted in the code 1.0 encoul'Ilge defense 
eounsel to submIt. briefs in appropriate cases. 

Subdivisions (d) II.nd (c) arc derived from A. W. 116. Stricter 
l'equirements governing the cil'cumstlillces under which assistant 
counsel may act independently of the trill.l counselor dcfense. counsel 
arc imposed in order to mainliLin the qualit.y of collnscl and t.o protect. 
the accused. 

Ur. BROOKS. Do you have fL comment on thll.t, ~(r. Smll.rt? 
1'.[r. SMART. I havc not. It, substantill.lly, {Jel"J)etuates existing 

IlI.w. 1 think the Il.rticlc is well dmwll RDd is enhrely adequate. 
Mr. 13RoOKs. How docs it. differ from the Elston bill? 
1\'11'. L"lU'IN. I think only by II.ddition. In (e) we provide the 

manner in which II. defense cOlUlsel mll.y writ~ a brief, if he desires, 
and have it included in the record so that. any legal poin ts he cares 
to raise will De avnilflble for consideration upon review. 

III addition, it provides iu (d)-it. t.ightens up the present. regula­
tions R little bit so that an nssislant trial or defense eounsel who may 
be sitting in on the case can conduct the case only if hc is qualified in 
the same mannel" tbll.t thc trinl counsel himself is quulified. 

In article 27 which we passed temporarily, the qUlI.lifications for 
trial eounselll.re set out, they hriE'fiy being tilut he either be a judge 
advocate, or II. member or the Fedel'lll or State bar; and that in any 
event he be certified 1\8 to his abilit.y by the Judgc Advocate General. 

We require here that finy nssistll.nt who would tnke over be so quali­
fied 01', if he engages in pn.l·t of t be conduct of (.he trial and is not so 
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qunlificd, he may do so only if t he qualified triul counscl is presen t. 
That. is 11 Lightening up, I"l.S I SlLy. 

Other t hll.n that., t his is till Il.doplion of the present. law. It is an 
adoption of parts of different articles, spccificillly Articles of War 117 
nnd 116, nnd provisions tbat were in the proposed Nlwy bill. 

~ I r. ELSTON. 1 am wondering why, in section 27 we did not. say, (l. 

member of the Federal CQtIIt, the highest. court of the State or the 
Territory? Suppose the prosecu tion were being conducted out in 
J-I nwnu'! T hey have counsel who nrc admitted to practice Olll.. th em 
who Ilrc "cry able Ilnd competent. And it would hard ly be pmct:cnble 
to go to tbe United Slll.tcs to get counscl, wherens coullsclllwl'f' might
be OilSilv nvailable. 

1 11'. LAHKIN. Is not that n :Fcdero.l conrt, ).[r. El ston, in Hawnii? 
~ [ I'. SMART. r thillk it. is. lUllnk it.. is so construed. 
Colonel DINSMOllE, May 1 snv somcLh.ing off the record? 
),11'. IhoOKS. Yes. . 
(StaLcmcnL ofr the record. ) 
1\ fr. SnOOKS. Is thero nlly fU I'Lhe l' discussion on th is fll'liclc, whieh 

is It I'ather ilUportanL one1 If nOL, it. will sta.nd adoptcd us reud und 
wn wilJ proceed willi urticle 39, ~ll". Smart.. 

1 11'. SMART (rending): 
AitT. 39. Ses.~ions. 

WIU.'nl'w'r II. K('J\(' rlil or special court. martial i.s to deliberate or l'ote, only the 
members of tho court ::hall be present. After 9, general court n9,rtia! hM finally 
voted on the filldingq, the court may rC{luest the law officer and the reporter to 
appear before tho court to put the findin~8 in proper form, and ~uch prO(:ecdings 
shall be on the recore!. Ail other !>ToccellllV, including any other con<ultatioll 
of the court with coun,ocl or the law ofliccr !!hall be made a part of Ihe record and 
be in the pre.><ence of the accused, the dcfetl])C COUl\sel, the trial counsel, nlld ill 
general court-malnal ca.'le!!, the law officer. 

Hcfercnces: A. W. S, 30; ~. C. and B., sections 3i3, 402. 
Commentary: This nrticle expands the provisions of A. \\'. 30 to 

l'equirG the prescnce of all pnrties and the law officer except \1 hen 
the membcrs of the court retire to ,'ote or delibcmte, 01' when the law 
OmeN' is to record the findings. In the latter cnse, the repol·ter is to 
accompany the 111.11' officer and Ii verbatim trfl.llscript of thl' procecdings 
is to be kept. The articlo also proh.ibits the court from consulting 
with cilllCr the u'inl counsel, counsel for the nccused, 01' the It.w 
officer in the absence of t he others. The I'equiremcnt of A. W. S 
that no evidenco be t'eccived in the absence of t he Inw onicer is extended 
in thllt. the Inw office r must be prcsent at nil times except II hen the 
members a rc to \'OlO 01' delibel"ute. The lnl\' officer is not l' "membcr" 
of Lhe COll t·t ond is not. to be present. dut"ing deJiberiltions or vOlil1g. 
See Il.rticle 26. 

~Il". BnOOKs. 'r his is a di.,:putl'd article, gentlcnwn. . 
l\fr. SMAil"!'. Mr. C hairman, 1 might sny thai, this nfticle goes Il. 

good den I Carl hCI' thon existing Inw. I n Nay)' proceedill~1'S there is no 
IlL\\' member. 1n Army proccedings there is 0. law member II ho 
retircs with the court to deliberate 011 findi.ngs nnd sentenc/". 

You will r('('o ll thaL under this b ill , the commill<'e lldopted tho 
nrtic1e whic h L'xcludcs the Inw member from retiring to delib('I'nle 
upon the findings nnd sen tencc of the court. T his goes further than 
exist.ing" It\W in that if the court has a question arise tbey will call in 
the law me mber, but they must also bring in the accused and bring in 
counsel bot h for the prosecution and tbe defense. So that. there will 



• 
 

III 

1024 


h(> (10 morC' of this donk-Ilnd -daggt'r se~ion in tl\{' hnek !"Oom. Every­
thing' will be on the rl'tOnl. And from thlll standpoint it i ~ Il Jnu('h 
impt'o\"('t! 111'11('\(' and] Stlg:!!:l'st its ndo/,iiOIl. 

)'1,', R,vF.lIs. l Ull g:cllNai I'ourt you Inn" got till' Inw oflieN, h('('l\u;;e 
th llt ('oll\empinh's t i l(' moximUIll whi('h (,Iln b{' impOSI,.·d and till' n'II"OIl 

it. is ldt 0111,. for the 011l£'r ('ourts is obviously 1I1!1t tlH'Y do not hu\'e thnt. 
jUl'isdietiol1. 

).II', SMAwr, 'I'IUlI is correct. TIH'Y hn\-C' un {'xtrclU(,\Y iimitl'd 
jU l'i;;cli(,tion ('omplll'('d to a gl>llcrIl.i ('ourt mnrtinl. 

)11'. R I\'~;HS. 'fht'y ('ou ld not render a dishonorable disc-barge, any 
WilY. 

\fr. SMAH'r. I might inlcrj{'c l here some figllt'l'S to show that it 
would 1)(' ut Lt'dy impl'll('ti('ubl(' to at temp I.. \0 fUl'Ilisb ala\\' nwmbel' for 
('\'(,I'y l'Ipeciol roUl'1. T think the most I'cc(>nt figUl'e~-nn cl this is 
subjN't to l'o1Trl'lion hy Ill{' 1'I']lI·C'sC'lIln.tivcs of nny of 1he d ('pll.l'lIlH'n ls 
horo~show thnl there fire OPPI'OXimflLcly 37,000 spC'('inl COurt-IlHll'lin l 
cnses n Y('llr in 11)(' Army; apPl'Oximatcly 24 ,000 in tile Nn,\'y, nppl·oxi. 
mately 8,500 in th e Ail' F orce. Jf you had to supply a Inw OmCN fo!' 
each, we wou ld hnw' to put the ei\ri linns out of busi ness in order to 
get ('J)oug'h lawye l'S into thf' st'rvi('C Lo hnn~ law tn(' rn\)(' I'S in l'll.(:h of 
th ese ('al'l(,s. It just (·o.nnot be done, in my opinion, g'('nlle mf'n. 

Mr. RI V),;BS. Was not thllt obselTed some time Ilgo by somebody? 
Did YOU not hring it up, :\11'. C hllirman? . 

:\1;'. BnooKs. So m{'oll {, hrought up the point. as to wlwthC'r Or noL 
til(' Inw offi('er should b e allowed to sit in on th(' s{'c rct. sessious. 

)11'. R1V}:RS. T know we discussed tha t. som(!wher(> down the line . 
.1\11'. L AnK I.... Various witnesses who appeared before the committee 

reco mm end ed that a Jaw officeI' continue to be a law rncmbcl', a. 
mcmb('r of the cou rt, find retire with it and deliberate with it and 
Yoto with it, in tllC maliller that th ey do under the Al' tici('s of "'''ar. 

:-'fr. EI,STON. Thn.t comes in in another section, does it 110L? 
MI'. S~I.'" itT. Articlc 26. 
~ fr. L.\lth IX. That is in article 26, which W(' hllvc 1101 discussed. 

Th a-t. is part of section 5, which we ha'''c dela-yed discussio n on . 
~ t r. BnooKs. Are there [lilY suggested changes 0 1' amendments, 

gf'ntiemen? 
)[1'. IhuD\". [ hnvc n. qu('stioll, :\[1'. Chairman. 1 fim noL quit e 

clea l' on the fir£t '!.en tence. .00(>8 t hllt mean Lhat. wlum ft court begins 
its deliberat ioll s or op(,l'llliollS to vole, it. cannot call in alaw member 
01' co unsel for an\, assis tance thll t it might need'? 

}.lr. L ArtK IN. No, it docs not mean that. 
)[1'. H AnO\'. Thfl.t, is tho way it roads, although the lusL sentence 

see ms to su y the opposite. 
11 1,1'. LAnin N. You ha.ve to read th em both togeth er. 
:\11'. rr ,\HD\". The onl\' thing t.hllt bothel'S me is the intervoning 

sentencc which spcilks o f Ilfter the vote hilS been taken. I supposo 
iL is just a qu('stion of co nst l'llction there. 

~Ir. LAlt l\l "'. Under the Iltnguage the following prll ctice would be 
required . '""hen Il court re tires to deliberate, only the membCI"S may 
be present rol' th t' delihero t ions. In the event that th(>.y des ire further 
construction, rurth er instruction. they may nsk for it and in that case 
tho law officer who is to gi"'e th e further instruction mily join tho court 
but, o f course, the accuscd, h is counsel and th e prosecutor a lso join 
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the court flml llis furtlu:>r instructions an' on the record. Afl('r he 
has given thrm, the COUl't members tliCUlSf'ives continue' (hf' dl'lib('l'Q.. 
lions oulsidl' the pres{,llcc of th(> law officE'r, th e (t('('u5f'd and the 
pros('CtltOI' and then in the evelll the court has come to a ('onc:lu;;ion 
and has YOle<i on findings, if they desire techllicall1ssisiullt'c from the 
In.w mC'mucl' in drafting their findings, it. the ('\' cnl, for instance, that 
th ey have found the> nccused guilty of a. iC"SN inc1udrd olfellst' and 
they feel that t lH'Y lwed technica] assistance in cilstillg thai verdict. 
into Jangling!', th ey mil,," ca ll him baek agaiu, wilh the rcport<:'1' und 
ask him to assist th(,IlL S pecifically lIe cnn come back for thnL 
purpose all the ['ceOI'd. H e ~flll cOI,ne ba~k for fll t, ther instructions, 
but he cnnnot ho p]"('scnt dunng delIberatIOns no]" can he vote 0 11 the 
findings 0 1' Lhe scntence . 

.Mr. H AIWY. 1 Illn glad to get. that cxplanation for til(' r('col·d, 
because th e way it blls bC(,1l set up was co nfusing to me. 

i\lr. BROOK S. ,nlCllevel· oue is present., the others must. be pl csent. 
following gellcl"tllly the pnLCtice of civi lian cri minoJ courts; is not that 
t rue? 

Mr. L AH KIN. 'l'hnt is COrrect.. p, [ny I poin t out, the accused and 
Lb e prosecutor do not have Lo be prcsent for this technienll egal dmft.· 
ing scrv ice, but tho report<>r docs. But they must bl.' pl·esent fOI· any 
further instructions that IUO requested. 

:\\"r. BltoOKS. let us put it this wny. The defendant must be 
prescnt prior to the lcaching of n. decision. 

MI'. l ;A RKI N. Tha t is right. 
~lr . BnOOKS. Subscqu('n t to arriving at the decision, the la.w 

membcl and t lll.' reporter may be present to frame the verdict. 
~rr.LARKIN. That is right. 
i\k EI.STON. Bll t it. must go in tbe record. 
~Ir. LARKIN. That is right, it must go in the rccord. 
?-.lr. BROOKS. You han heard the article read and discussed. If 

there is no lUl"tll('l· commcnt, it will stand adopted as read. We will 
proceed to article 40, ~Ir. Smart. 
~h. SMAu'r (readi ng): 

ART. '10. Continuanct'1'l. 
A court martial may. for reasonable cause. grant a continuanoo to an)' party 

for stich time and as often as may appear to be just. 

Ref('1'('IlCCS: A. W . 20; pl"Oposed A. G. ;-iI., arlicle 37. 
Commentfll"Y: Thi s a l·tiele follows lhe present A.rllly and Na.vy 

proyh,ions. 
l\ lr. BI~OOK S. ]s th ere Rny diSCUSSIon on flrtlcle 40? If not, it will 

stand ado pt.ed fl.S reu.d. Proceed With a.rticle 41, i\Ir. Smlllt. 
J\ Ir. SMART (rendi.ng): 

AnT. 41. Challenges. 
(a) l\lembc.N\ of a general or special court martial and the law officer of a 

gelleral court martial may be challenged by the accused or the trial counscl for 
cause stat{'d to the court. The court shall determine the relevancy and validity 
of challcnges for cause, and shall not receive s. challenge to more than one person 
at a lime. Chall{'llltell by the trial counsel shall ordinarily be presented and 
decided l)('fore t how Ill' t he s.ccu~cd aTe offered. 

(b) The accllSed an-d trial counsel sh.all each be entitled to one peremptory 
challenge, but the law officer !Shall not be challenged except. for cause. 

References: 11. W. IS; proposed A. G. N., articles IS, 24 (b ), 25. 

85266---49-No.31--30 
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Commentary: This article adopts prescnt Army and Navy pro. 
visions except that Lhe Navy has not heretofore permitted fL pre­
emptory' challenge. 
~k ELSTON. I think there, ~rr. Chairman, there was some thought 

on the part of someone who testified before us that. this might. be 
interpreted to menn that. if 8('\'oro.1 accused persons arc hied together,
there would be only one challenge. 

Mr. SMAUT. One peremptory chrulenge, :\ Ir. Elston. 
:\fr. ELSTON. Yes. PCI'hnps we could solve tllflt und mak" it clear 

in subsectioll (b) by saying "each accused person". 
t ~ll'. LABKI ...... You CQuld , if that is what. yOli desit,c to do. May I 
point out in con nection with this question of pcremptol'Y challenges 
lhat. we discovcrNl a difrerence between Army and :\\Tavy practice. 
The Army h08 hod a peremptory challenge, the Navy has 110t. 
This article represcnts a unification of previous diverse practices. 

Tho Army prov ision Lhat. set up a peremptory challenge, however, 
~ave the J)('n'mptoI'Y challenge to eaeh side, so that. if there was a 
)oimlcr of aC'clIsecl, 111e aecuscd joined in Lhe chnllcngc nnd iL was not. 
a chn'llenge for ench of the accused which, ns a mallet· of fad, is I 
think more common eivilia n practice. If you Lry clefendllnts jointly 
tlrey nll join in tho challenged, they do ]10t individually have a per­
emptory chnllengC'. 

~lr. DEGR.u-n::"H II::r>. ]J you try ilH'm in civil courts in a good many 
of the States, i~'OU arc trying more than one defendant , each defend­
fUlt. hns the I'i It. to demand a severance nne! be tried separately. 
Do they hllve lmt right. before a milita.r:y tribunal, in a court. martial? 

Colonel DI"1SMORE. No, sir; you con ask for n. severance, but. it. is 
discretionary. 

).Ir. LARKIN. lL is discretionary in civil COllI'ts, too, I believe. 
)'Ir. D}:GUA1'FENIHED. In our Stale it. is mandatory. 
~Ir. ELSTON. YO\I can readily see, where you have t.wo or more 

persons who arc tried together, and they may not ask for separate
ll'ials- ­

).Ir. oEGHAF~·ENRllm. I should say, except. in a conspiracy case, of 
course, tIley have to be tried together. 

),1.1'. ELSTON. You elm see, if two or more persons ate tried togetilC'r, 
and lhey do not. have the right to ask for sepllrilte trials, there may be 
a eonsidcmble differeucc of opinion between them as to who should be 
ch allenged. 

MI'. LAHKIN. ThaL is Tigh t. 
]-.lr. EI.STON. One of them wants to chullen~e onc member of tho 

court and the other onc sll.ys "I do not wli nt hIm chaJlcnged, I think 
he is nil right., he is on my side." He wil.llLs to keep him. It seems to 
me the only fair Wily is to give cach of tllC accused one chnllenge. 

?vlr. LAHKIN. It should either be changed by sayi ng "each of the 
aCCllsed" 01" reworded to say that in a general and special cou.rt each 
side should have a per('mpLory challenge. 

~{r. E I.S'l"ON. If yO\l say eaell side---
Mr. I.JAnKIN. That gets back to tbe Army practice and the practice 

in a good many civil COllI'ts. If, in your Staw, a seVel'fUlce is not 
permitted, do the defendants join in Ule ellull.enge or does each de­
fendant have a separate challenge? 

Mr. OEGRAFP~;NRlED. In our State, of course, in the State courts, 
we do not have challenges, we strike the j llI'Y. The defense has t.wo 
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strikes and the State has one. Of course, in the Federal conrts, t.hat. 
is not. truc. 

i\lr. BROOKS. I would like to hear from the Navy on this, since this 
represcnts a tomplcte change of the Navy rulc. 

Captain WOODS. }t, is quite satisfactory to us to have the peremp­
tory challenge. 

Mr. BROOKS. For each side? 
Captain "'OODS. No, sir; there I want to point out the practical 

difficu lties involved. Again we have lhe sit.uation where officers nrc 
engaged at their posts and it is sometimes very difficult to get a court 
together in the first instance. If you are going to alia" ... chnllcngcs, 
you I1rc reduced to 1\ situation where an officer might hnve vcry im­
portant. other work t!tn.t. he hilS to be doing at that time and could not. 
hI.' spat'('(I, but would have to Ull made available becans{' of a clmlltmge. 

~ Ir . H AHDY. H e would not. have to be available very long if he were 
clHlllenged. 

Captllin WOODS. But. t.he point. is that he would have to be I'eplaccd 
by so mc other officer who wns not selected in the first instance becn,lIse 
of the imporlllnce of the dut.ies t hat. he was then engllged upon. 

Mr. ELSTON. You could solve it by giving each of them separate 
trials. 

Cll.ptnin WOODS. Yes; that. ('Quid be dOlle, if it were desintblc. 
:i\ lr. ELSTON. 1£ yotl tried them together, how would it. ho h"ir to 

on(' defendant who was p{'rfC'clly satisfied with tho court to have some­
one else cbllll('nged IlS a Ill('mhcr of the court.? 

Captain " "'OODS. That. would be Il difficulty that would have to be 
resolved 1>et\\'(,(,11 til(' def('ndants. 

)'Ir. ELSTO'll. But they may not be able to reconcile their difTC'r(,llees. 
Captain WOODS. r think in a situation like that, where their inter­

ests were so adverse, they should 8.;:k for a separate trinlnnd it probably 
would be granted. 

~ rr . ELSTON. But they have no assurance of thllt.. 
C"\ltnin WOODS. No. It. is discretionary. I think ordinarily it 

woul< be granted, though. 
~Ir. BnooKs. 1I0w has t he rule worked in the Navy, where they do 

not pel'mit any challenges? 
Captain WOODS. I think the answer to that is that the Navy docs 

permit. challenge fOI' cause. 
i' lr. BnooKs. I mC'all pl'remptory challenges. 
Captllin 'VooDs. 1 t.hink the aoswel' is th n.t we have bCC'lt very 

generous in cha.lIenging for cause. If there is Ilny reason at. all to 
a.ccept the chall enge , it. is sustained. 

Mr. BnO OKS. Thank you very much. ·What a.bout the Army, 
Cololl('l? 

Colonel D INSMOHE. We have had this since 1920. We have not 
ha.d it before. There has been no question, so far n.s I know, and I 
think 1 fun rather familiar with the history of courts martial during 
that period; and [ would like to point out this to the committee. 
would not for a moment. wish to be understood as in favor of depriving 
any accused of any substantial right which is necessary to protect his 
interests. If you give each accused a challenge, n. peremptory chal­
lenge, it seems to me that you may be injuring the I'igbts of some of 
th('m. ~Ir. Elston cited the case in which one of the accused is 
satisfied with the court and he wants all tbe members to sit; and the 

I 
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other aceuc;ed does not. 'VeIl, they Ctlllnot g:et togeUH'r. H you give 
each of them a challenge, the No.2 man c-....:ercises his option lind then 
you l\twe done sOIllC'thing that is injmious to the iuterl.'St of the first 
man. 

']'here is another thing that I would anticipate . 
.\Ir. DnOOKS. Let me sec if r understand you. The No.1 defendant 

is !;atisfied with the court and he passes. The No.2 man feels that 
by using his right peremptorily to challenU'e a member of the COUl·t, 
he would be protecting himself, but you tllink he might be injuring 
the No.1 man. 

Coloncl DINS:'I01U:. No. I is deprived of the full court which he 
wanted. 

~lr. ELSTON. Yt'S, hut when they call the new member of the court, 
if he is not sntisfied with that member, nol having exercised his 
challonge he may then exercise it. 

Colonel DINSMOItE. That is correct; he cou ld , yes. 
~\'Ir. Ji;I,STON. And he has had his challenge. 
i>.fr. H AHD1'. But you como up against the situation that you men­

tioned a while ngo. Ono of the accused feels tJUl. t tho court Illny be 
fn.vorablo to him and he does not want any member of the c'ourt 
tnken off. If you will permit the ot.her defendant n, per~mptory 
challenge, he may challenge the very indi"idunl that the first man 
wants to remain ou the court. 

~lr. ELSTON. Of course, it works both ways. 
Colonel DINSMOUE. I think also it will probably tend to ("rcate a 

situation where all lhese fellows are impelled to get rid of a lot of 
people just because they have the right without any very strong 
reason. 

)'Lr. DEGUAI-·J'ENIlIEO. Do I understand that you believe that if 
there is more than one defendant being tried, just the side ought to 
have one challenge? 

Colonel DINS~IORE. That is my personal opinion. I do not know 
that the Army has any strong views on it one way or the other. 

).f... EI.STON. Suppose you hnye two defendants and each have 
counsel of their own Ilnd they callnot agree about which one of the 
court should be challenged? 

Colonel DINsMong. That is right. You can have that situation. 
:\11'. 13ltOOKS. Would it create Ilny hardship if we gn.ve e!l eh one a 

peremptory challenge? 
Colonel DI:-"SMOIU':. It would be a question of haYing membel"S 

avnil!l.ble for tho COUl·L. 
,\II'. El.s·!'oN. But if they did not have tbe men availo.blo th ey can 

always raise them by giving them separate trials. 
Colonel DI NSMOUEl. Thll.t is right, sir. 
),11'. BnOOK S. Whnt is the view of the Ai.r Force on this? 
)'Iajol' ALYEA. The Ail' Fol'('c agrees with the Army in the matter 

of the one pcrcmptory challenge in common trials. 
),11'. finoo ,,!;. Do you beLieve it would be 0. hardship to give one 

cballenj:!e to ea.ch defenda.nt? 
i\fajor Al,n:A. In common triltls we do it now, 
l\ II'. Rl V.-:I~S. Does it work a. har<lship? 
}.Iajor ALn;A. I have not seen thal it docs. 
~II'. EI,a-fON. On page 35, line 10, insert before lh(> word "the" 

the wOl·ds "each of"; and then strik(> out. ill IIH' Sil.mc lin(> lhe word 



" 
 

1029 


"cilcli" which follows the word "shnll". I offe.r that suggestion. It 
wou ld rC'od: 

Each of the accused and trial couniIClshal1 be entillcd 10 one pcremptorv ehal· 
lenge, but. lhe 11\\\' officer ",hall not be challen~ed except for causc. ­

::\fr. BROO KS. You st t'ike out lhl' second "cach"? 
:-'Ir. ELSTON. 1'('8. 
Mr. BnooKs. You luwo hea rd tho motion; if there is no objection, 

tllt' motion will be agn'cd to. 
(ThC'rc wus no objcdion. ) 
Mr. B ROOKS. I s there further discussion on Ilrliclc 41? If not, 41 

will be approved us read fi nd nmcnded. We will lake up ru'liclc 42. 
:-'fr. R~!\ItT (reading): 

AftT. 42. Oaths. 
(8) The law OIliCCT, all interpreters, and, j,n general a nd special courlS Illnnial, 

t.he mcmhcm, thc trial cO\ln~el, ru;:,;j~tant t ria.' counsel, the defense coun~cl, 11>,~i8t­
ant defense counsel, and the reporter shall take 811 oath or affirmatiOIl in tho 
pre~enco of tho accu;;ed to perrorm their dulies faithfully. 

(b) All witnOolllC$ bcfore courts martial shaU be examined on oath or nflirmu.UOII. 

Ucfcrences: A. W. \9; A. G. N. a rticles 28, 40 , 41; proposed 
A. G. N. a rLides \9 ,25. 

Commcntnry: 'fhis ndicle requires that officinls nnd cl(>!"ieHi assist­
ants of gCIl f' l"Ilt Hnd spccin l COUlts martini be swo m . The oaths arc 
not. spf'cified in the code fiS it is felt tbat the IlLl1guage of the oaths is 
suitoblo mall!'r for regu lations. 

The article does not I'equil'c the court to be rcsworll in evel'Y CfiSe. 
'fhe language would olio\\' 8. court to be sworn once a day wbel'c there 
is to be mom thnn one trilll , if the accused in cnch trial is present nt 
the tim(' that the cou rt is inilinJly sworn. 

~Ir. BROOKS. GenlieJn('n, I think at this time the subcommittee 
will have to adjourn, and we sha ll do so until 3 o'clock this nCtemoon 
or tomorro ..... morning. I hnve been informed thllt it. is possible the 
House will btlVC ndjotll"lled by thllt time. 

(Wh ereupon the co mmittce adjourned to reconvene nL 10 a . m. 
Saturday, ~lnrch 26, 1949.) 



UNIFOlnI CODE OF lULITARY JUSTICE 

SATURDAY, MARCH 26, 1949 

HOUSE OF R EPRESENTATIVES, 
COlOfi TTEE ON ARMED Sf:RVICES, 

SUBCO"IlIl'I'TEE No. 11.-.. 
I I ashi'n.!llon, u. O. 

The subcommitte(' meL, pUl'Sullnt. to n.djoummc.nt, at 10 n.. m., 
room 304, HOllse omco Building, Hon. Over LonBrooks (chilirmnn of 
the subcommittee), prcsiding. 

MI'. BROOKS. The subcommittee will plcilse come to ol'der. 
MI'. SMART, Mr. Chairman , miLy I make an inquiry? 
MI'. B nOOKS. Bcfol'o wo do that, let the record show that. when wo 

recessed ycstcrdllY we did so wiLh Lhe idcll. of tilking up one contro­
versial matter; and Lhat was the chnnging of the words in articlo 
36 (.). 

1k SMAUT. I th ink, J\'rr. Chairman, that ~Ir. Larkin has sutlicient. 
informiilion Ilvailable now to prove the wisdom of retaining the section 
as it is written rathel' t.hall changing it. 

~[r. LAnKIN. 1 think so. Our brief inquiry seems to us conclusive 
011 the matler: but I wonder if I might make t.ltis suggestion: ~rr. 
E lston, I think, is particularly concerned. Subject t.o your decision, 
should we wait? 

Mr. BnooKs. Let us leI, it go over. 
~rr. LAnKIN. I think he would be interested in hearing some of the 

information. 
~ rr. BnooKs. We will let it go over until later on this morning. 
l\fr. SMAnT (reading): 

ART. 43. Statute of limitaiions. 
(a) A persOIl charged with desertiOIl or a.bsence without lea.ve in time of war, 

or with aiding the enemy, mutiny, or murder, may be tried and puni~hed at any
time wilhout limitation. 

(b) Exccl)t as otherwise provided in tllis Article, a person charged with deser­
tion in time of 1>CllCe or any of the offenses punishable under Articles I Hl through
132 incllUlive 8 U~l! not be liable to be tried by court martial if tho offense was 
oommitted more than three years before the receipt of sworn charges and S!>coifien­
tiona by an offioer oxercising summary cour(.-martial jurisdiction ovcr t 10 com­
maml. 

(c) Except as otherwise provided in this Article, a person charged with an)" 
offense shall not bc liable to be tried by court martial or punished under Articlo 
15 if the ofrense was committed more than two years before the reccipt of sworn 
charges and specifications by an officer exerCl!:<ing sll!nrnary court-martial juri...dic­
tion oyer the command or before the imposition of punishment under Article 15. 

(d) Periods in which the aceu~('d was ab;;ent from territorY in Ilhieh the L'nitcd 
State~ hA.'1 thl' authority to apprehend him, or in the custody of civil aulhoritie~, 
or in th(' hands of ~h(' enem)", ~hall be excluded in computing the period of limita­
tion p~eribed in this Article. 

(e) In the ca..~e of any offen:;e the trial of which in lime of war i~ certifi('d to 
the Pwidenl b)" the Sccretar)" of the Department to be detrimental to the prose­

(1031) 
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cut ion of the war or illitnical to the natioDal security, the period of limitation 
pre~('ribed in lhi~ Anieil.' ehall be extended to "ix montlu; aft('r Ihe I<'rminatlon of 
h06tiJili(';1 a" \>roclaimL'<i by the Prf'.~id('nl or by II joint ","Olutioll of COllfl:rf'~~. 

rn Wh('n II(' rlilted S!ilt("..Ii j~ al war, the runnillg of anv Matul(' of limjlatjon~ 
apl>\icable to iln)' ofl'ense- . 

(I) in\'oh'infl,: frilud or attempted fr!\lld :'l.,!:aio~~ the rnlted State!'! or any 
Il~ency thel'('Of ill any manlier, whether by con~pirac\' or not; or 

(2) rOllllllitU!d in connection with the acqui~ition, t:'l.rt', handling, custody, 
control, or di",po~ilion of all~' !'Cal or ~I"onsl property of l'nit('(1 Stftl(,~; or 

(3) committed In OOllnectioll with the negotiation, proCUrt'III('llt, award, 
pcrformallC(', pa.I'IIl(>llt for, intClim financing, canC('l1alioll, or othl'r t{"fmina­

lioll or ~ettl(')lIent, of allY contract, subcontract, or pnrchll-~e ordl·r which 
 
iii COllll(}cted wilh or rt'Jat('d to Ih(' pro~ccution of the war, or wilh an~' cli .... 
po"itioll of tl'rlllinalion in\'lmtory by any war contractor or Go\"{"rnnl('nI 
a,lt('ncy; 

shall be 8U><I>cnd('d until three ~'eal'S after the termil\lltiOIl of ho~ ti1iti e~ as pro­
claim('(1 by t he PN'sid('nt or by a joint re~olutton of Congrt'",~. 

Hcference!l: A, W, 3U; propo~d A, G. N" arlicl(' 5 (b); title L8, l'nitcrl Sta.te~ 
Code, ~ection 3287 (I!)18), (w(1,rtim(' ~u>;pcn~ion of limitalion~), 

COIllIll('lItnry: Subdi\'i~ion (a): Adopted from A, W. 39 and I>rol>o;«'d A. G. ~., 
artiel(' 5 (b). "Aidill~ the ('11('111)," is added to the list of otren~('~ which may be 
Iri('d and puni~hl'd at lilly time. 

Subdi"bioll (b): Adopted from A. W. 39. The time when til(' period of limitn­
lion IliIl HLop running i~ chan!-(ed from th(' time of arraignment to the lirlll: ,",worn 
chRTJ.\e~ nnel kJWcifltation~ ar(' r('(){"il'ed b .,' an omcer exerci~inp; sum1!lflry court~ 
martiRI jtlri ~dlction o\'('r thl' commftnd. This provi~ioll il< con~id{"l'('d pr('ferable 
to the more indefinite provi"ion in A. W. 39 that the statute i~ tol1NI wh(,11 "b.v 
refl:<OIl of 1<011113 mtllli fe~ ~ iml)('dimenl tho Ilccused l<hall nol hnve been amenabl(, to 
militar.\· ju~ticc." 

S\lbdi"i~ion (e): This CO\'('I'>I all other ofrl'n!l("~. The pl'riod of limitation is 
iliad!, applicable to trial>! by court-martial and to punishment by 11 commanding 
officer. 

Subdi"i~ion (d): 1'11(' langUIl,lte u!';I'd in the ~cond provi~o of A. W. 39 i~ chang;ed 
becau~ of it~ inddini'I'III.'''-~. The c[!lu;;e "i ll the eu"tody of civil authoritics" 
and "in Ihe hand!'! of Ihe ('n(,IIIY" MC adopted from Xa\'y propo.~als. 

Subdi\'i~ion «'): Adopted from A. W. 30. 
Subdi\-L~ion (f): l l100rt>orate~ thl' proyi<;ion in litle 18. t'nitl'd Statc~ ('ode 

l'ection 32~7, which othl'r..-hc might 1I0t be applicable to court-martial Cll..~(,~. 

1\ l r. Ot:GltAH'ENIUED. Are there many c h anges in lhose sections 
from the exisling? 

:\11'. LAUKIN. T here nr~ some, 1rr. deGratrenried. I mjghL (>oint 
them QUI, quickly if we follow the subdivisions. 

" fl' . BnooKs. ~ I ight 1 take up sub<ii\-ision (a) fi rst, and then we can 
ten tatively appl'o'Ve iL? 

1\ 11'. L AnKt:>r. Vet·y good. Subdivision (a) is the snme as the exist­
ing law with the exception tbat, we have added the offeuse "aiding the 
enemy" ItS il. type of offense that should noL have any stnLute at nil, by 
virtue of its extreme sel"iOllsncss. lL is an offe nse which carries a 
deat h pennlLy, and in our minds it is of equnl seriousness with mu rd ol', 
mu tiny, ond desertion in time of wa r. 

M!'. 'BnooKs. Let me nsk you this question: IVIli\.t hus been tho 
definition of tho offense "a iding the enemy"? 

1\ r1'. L AnKIN. I n answet' to your question, ~ lr. Choinnnn, the offeno;e 
of "aiding: th(' enemy" is set forth in article 104 of the codc, which 
reads: 

Any peNOn who­
"( I) Ili(l~, or attelllpl~ to aid thl' (>ncm)' with arms, ammunition, !\U I>pli;:s, 

mon(' .\', or other lhin~; or 
"(2) without proper authority, knowinJ,lv harbor:; or t>T(ll<'ct !'! or lI;i,'('8 

tlltellil(('ncf' to, or comrnunicatc~ or corre:spotld~ wit h, or hold.. any int('reollr.<e 
\\'ith th(' ('1J('m~', ('ilirer dirt'f'tly or indirectly: shall "utrer (kalh or ~uch other 
putli~hmcnt as a court-manial or Inilitar.1' comllli~~ion may direct." 
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}\[r. BnooJ\s. So wib reference Lo this particular crime article 104 
limits the crime to these spcificaLions. 

Mr. LAnKIN". Exactly. 
111'. BROOKS. Otherwise it would seem to me that. it would be a 

rather embracing crime. 
Mr. LARKI:\', Xo. 11.. is limited deflllitely by article 10-1 which is 

titled "Aiding the r~ncmy." 
~Ir. H.lv l:ms. Let me llsk you this: Does that mean Ulat lor general 

courts marl illl th ere is no stat.ute of limitations? 
l\lr.LARKIX. This is a statute throughout, ~rr. Rivel'S. 
:ro.lr. RlvEns. It is 3 ycal'S. There is no statute of limitations for 

mutiny and murder? 
l\lr. L .'dtKIN. Yes, but you snid by general courl,mfll'tiai only. The 

statutc covers offenses not connected with the type of court.. 
1\11', Hn' mts. I meitH, fol' anything th e subject. of a summary or 

spccinl court Ow shttuto runs against that? 
~1r, L AUK I r. No, sir. Tho statute is tied to the orrensc, regnl'dless 

of wherc it is tried, 
MJ·. lttVEHS. j{cgnl'dless of which court? 
111'. LA itKIN. Yes. 
Mr. RIvEns. I sec'. 
11r. ELSTON. I wos just wondering iI this wus not. the section in 

whieh we should muke some pl'Oyision about the statult' eOlltinuing 
to nm, not.withstandin a person's separation from the scrvice, so os 
to toke ('01'(' of ulat. . upreme Court caso wbich recently deeidt'd, 
wherein it was held that. if a person had been separated from Lhe 
service, (','('n though he had reenlisted, the military authoriti('s had 
no jurisdiction to try him, 

1\11'. LAltKI "I. J tllillk, Mr. Elston, that was not by virtue of a statute 
of limitations. Thill was by virtue of Ule discharge. 

~Ir. ELS·I'ON. I understand. We have not. as yet put it. in here. 
1\11'. LAnKIN. The committee has not as yet decided upon the word­

ing of sec tion 3 (a). The wording, I should say, would definitely 
contain a I,rovision which makes it subject to this article. in Ot.hN 
words, I s \Quid say it would stnrt out. "subject. to the provisions of 
article 43" and then go on with whntever continuing jurisdiction 
)'OU providu.

1\lr, ]~Un'ON. Just. so we do not overlook it. 
io.fr. LAnKI N. Yes, sir. That, as It molter of fact, is one 01 the 

elements of 3 (a), t.hn.L the commi ltee decided should be coll~id(,l·cd. 
So thero is til(' connection ",it.ll the statute of limitations, 

111'. El,STON. I am wondering why in section (a) of n.rLidc 43 you 
refer on ly to desertion 01' absence withouL ICfl.,Te in timo of war or aid­
ing the enelllY, mutiny, or murd('r. \Vhal about oth('r cuses that. nl'e 
labeled fe lonIes ill Lhe civil cOllrts, such as 1'llpe, robbcl'Y, burglnry, 
arson, maiming, ond tountless others? 

~Ir. J...AHKIN. W('I\, 10m not 1fl.lUiJi Il I' with all the stlttUtCS of limi­
tations in the differ('nt Slates. T think it. is vcry rnre that those 
crimes specifically do not. have a statute in civil jurisdictions. 

~lr. ELSTON. 1 think in mosl such jurisdictions you will find that. 
the nlOl'C' sel·iolls orrenses are never outlawed. There is a stotut(' of 
limitations gl.'nerally as t() assault and battery ami gnmblil1g t\ud tile 
minor orrenses, but as to Lbo serious CIlSCS, the felonies, ordinarily 
there is no statute of limitations. 
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J\lr. LARKIN, As 1 say . I do not. know what. the percentage is among 
the States. One example ollL of the 48 is certainly 110t conciusi,'c 
but. the one I am most. Camiliar with is Xcw York where only llllU'dcr 
and treason arc witllOUt. statutes of limitation. The felonics alllllH'o 
statutes; and the misdemeanors haye shorter stalutc8. 

There is one further cQnsid('ration: Tbe Articles of War Ilnd the 
Articles for the Government of the Kllvy have heretofore C'x£'mpted 
these crimes only, nnd we added "aiding the em'my," which is now 
exempted (I'om the statute. 

Mr. I~LSTON. I would say that treason is aiding the ('n("IllY. 
~Ir. BnooKs. Treason is defined by the Constitu tion . 
::0. fl' . 1..."ItK I N. Thnt is right. . 
~Ir. ELSTON. Welt, trenson is defined ilS "dcclnring wflr against thc 

Governmcnt. or giving aid and comfort. to the enemy/' so thot. if you 
said "treoson" it, would include "niding the enemy," 

11ero is tho situation you al'e up against: If these at'e the only 
offenses that arc out.side the statute of limitation, j~ man who commits 
the crime of rnpe can sim ply desert. or become a, w, o. I. find stay 
llway 3 yelU's find wi U thereupon go scot free. ThaL is true, is it not?

MI'. L .... nKIN. T hat is right. 
:1\ 11'. DEG IUFFENR IED. .Mr. Larkin, would that be t.rue if the cborges

WCI'O sworn out? 
?h·. LAI~KIN. Not under the provisions of (b) and (c), i' l r. dcGl'flf. 

f('nried. That rcpresents a somewhat complicatcd Cotllpl·omise. It 
may be pertinent herc, Mr. Elston, to go ahead and discuss those two 
subdivisions and then r('Opcn the idea you ha ve in mind. 

:\fr, BnooKs, r think OUr idea in discussing this pll.l'ogroph by para­
graph WAS to maintain thc disclission as much as possiblc ill t hc propcr 
ordcr rather than lo nppro\'e them indiv1duoll,v. 

r-.rr. LA itKIN. r appreciate that, )'Ir, Chairman, except that tho de­
vice adopted in (b) and (c), since it differs fl'om the previous practice, 
might w('11 flnswer th(> sp<'cific question that. :\Ir. Elston is posing at tbis 
minuto, Th(>I'c is n link for that reason. 

I certainJy lun anxious to proceed and conclude eflch one subd i,'ision 
mdividually if we call, In this case I think it would throw some light. 
on it. 

1\ 11'. BnooKs. Subsection (b) merely says that, if tho pros(>('uting 
onlcial does not. take action in 3 years after Le knows about tho violn· 
tion, 1IJ('1l it. becoml'S limited by tho statute of limitat ions; is that COI'­
rect? 

1\11'. L .... BK\N. NoL quite, The 3·ycnr peJ'iod in the first. instance is 
measured from the time t he cri mo is commit.t.ed rilt.he!' t,hnn from the 
time an offi cin l discovel's it. 

Mr, BnooKs. Would it not be better to change that and hnvo it 
rcad from the limo the propel' official hits knowledge of it? 

:r>. 11'. L.... RKIN. Thnl, J think would be an extension on-r both pr('!';ent, 
milital'.\' nnd civilio.n practic(', Sp{,8king from J'{'collectioll only, T 
thillk the only typ(' of oiT{'[l;;(' which you find in civil jUl'isdidions that 
mC'flSUl'CS the running- of thc statute from the time of disco"cry is in 
the ease' of fraud. 1 think oth{,l'wise, they all uniformly start from tho 
tim(> of conllni~ion, 

Perhaps, if 1 quickly tried to explain what. is involved in (b) and 
(e), you would see tho connection. 

In (b) specifically we provide a 3·year statute of limitation. The 
crimes stated aro the important ones that have heretofore in t.he 
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Army bad a 3-ycar stat.ut.e. Some of those crimes, incidentnJly, bave 
had a 2-ycnr statute in the Navy. They are uniform in this code. 

The point. I have been referring to specifically is that the statuto 
would cease to run under the provisions of (b) and (0) or would be 
be tolled on the signing of the chnrges lind specifications Ilnd the 
delivery of those charges and specifications to the officcr wilh sum­
mary couTt-martiai jurisdiction. 

That represents a difference from the present. Army and Navy 
practice in this respect. At. the present. limo tbe Army statuLe of 
limitations is s topped or tolJcd upon the arraignment. of tbe accused. 
You follow the. process of formal cbarges and specifications, and Lho 
stntute docs not. become tolled until he is in cust.ody and arraigned. 

In the Navy fit. Lhe present. limo t.he stat.ute is tolled at. the t.ime or 
the referring or th o sIgni ng of the charges and specifications, but. 
under present Navy pract.ice that. does not. Lake place unLil nfLar the 
preinvesliga tions. 

The Army's procedure, if you will recall, involves tho signing or 
charges and specifications and then preinvestigation. The Navy's 
calls fo]' investIgation Ilnd aHer that. the signing of charges. 

By tho p]'ovisions of this code we bave unified that practice and 
have provided for a signi ng of charges and specmcatiolls init.ioJly and 
then follow with a prcinvcstigaLion at. which, of course, tho accused 
must. be present. 

In unifying the system of signing of charges and specifications, pre­
investigation, and so forth, we were faced with selecting 0. point. of time 
when the statute should be toile!!' Should we wait. until the nrraign­
ment, as in the Army, or should we do it. in the fashion that. the Navy 
docs, when the charg{'S are signed? 

We chan~ed the Nosy practice, and the signing of the charges now 
takes place m the beginning, not aftcc, 8S it does in the Navy. We fell, 
observing civilian practice, that the signing or the cb8Il:cs, which is 
equivalent to tbo filing of the indictme.nt-which, inc]dentally, in 
civil jurisdict.ions almost. uniformly tolls the statute whet.her the de­
fendnnt is present. or not-we felt that, since the Navy does that, 
although at a different. time, find the civilian jurisdictions do, we 
should adopt. the signing of the chars-os n.s t.he time wben the stat.ute 
is tolled, whcther or not. th e accused ]5 present., because you mfly have 
a number of sit.uations where you will have a full case against a person, 
a full amount. of inrormation and evidence, but. where you may not. 
have him. . 

Now, if yOli have to wait unt.i1 you get. him in custody flnd fll"l'Ilign 
him, you may find yourself beyond the period of limitat.ions. If you 
can toll the stflt.uto upon the signing, then, of course, it. docs not. 
maLLei' whcther you have him 01" not at. that. minute. The stat.ute is 
tolled; and, ir you Cfln pick him up later, at. least JlO cnnnot use the 
stnt.ut{' as a ddensc. 

~Ir. n]VEnS. Well, the thing t.o do is to nlways sign thcm. 
iIolr. LAIUON. " Te selected that.. It. is similar to theNltvy's, 

alt.hough the Navy's did happe.n at a different. time. It. is similar to 
the civilian jurisdiction- ­

.:\[r. RIVERS. Is that. what you call signing affida"its? 

.:\Ir. LARKIN. Howeyer, we wel'o concerned in adopting this provi­
sion, and I think somo witness suggested it to the committce, thltt it 
might be subjcct to abuse. Inasmuch 85 any person subject. to the 
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code ('illl 8ign chnrges, it. might. happell that someolle mig-Ill. draw up 
chnrges ami sign them flnd put. them in bis desk. In oth{'r words, in 
ordcr to toll the slnl..\lte he could sign charges, put. them in his dC'sk, 
and then confron t. lhe person \\-ith those charges sen'fa l v('al'S Int('l'. 
Several yeal's hlter tIl£' Ilccused would not h8\"(' the oPI:X,rlunity of 
invoking the statute of limitations. 

Tn order to preclude that possibility, we hllH' pro"idcd, flS you sec 
here, that the stal.utc is tol1('<1 only upon recei pt. of the sworn ciUII1!CS 
Ilnd spccifi(,lltions by an officel' exercising summary court-ma rtial 
jurisdiction. 

Unless the flcClIscr forwards the charges after he signs them to an 
officer ('x(,l'{'ising SUmIlll\l',V court-martinI jurisdiction, who is, 'lOder 
the pn'srnt pfIl('tire, the next normtll step, such signing of clulI'grs 
would not toll the statute. Tbey would only be> so {'ffcctive if t!l('Y 
nl'r fonllllily in thc due course of business trallsrcrl"l~d to the su mm(lry 
cou rt OmeN. It nt least would prevent [L person from writing lip 
charges nnd thell putting thcm in his desk und tolling the statute. 

You sec, yotl ('ould not go any further thllll this now, if you did not 
have til(' defc.ndtlnt. You cou ld not go to yow' pl'ctrinl investigation 
if you did not have the defC'nclzmt , because YOIl cannot hold onc if he 
is not ElI·Olln(1. 

So we have adoptcd nil of thal. 
Now, ill most jurisdictions, if there is the cvidence availll.ble bdore 

the period elapses, if th ere is sufficient evidence to swear out charges, 
that tolls the statut.e, whethC'r or not. you have the accu!K'd. It. docs 
not de>PNld on the circumstances of lun-ing him in custody. 

1 think this is germane to your original question. 
~rr. ELSTON. In other words, if the charges arc duly filed and are 

submitted to the officer e..xercising either specia.l or geneml cou rt ­
mn.rtial jurisdiction, and that is done wit.hin eithcr 3 years or 2 years, 
depending UI)Qll the offen!K', no maHer when they apprehend the 
accused , they elln proc('ed to try him? 

1 1r. LA llKIN. T hat is right. 
~1r. ELSTON. Do vou not think that. maybe we should make it 

clear t hat the pretria l invcstigation may continue, cven in the absence 
of the acetlsNI if the accused's presence cannot'be obt.ained? 

1 fr. T ... AI{K IN. 'Veil, r would think- ­
J..lr. ELSTON. T he reason T suggest. that is this: If t.he aulltoriti('s 

have Lo slispend II pl·etrifll investigation until after the apprehension 
of the llecuseil , it. might be , 'cry difficult t.o e."'{amine wit.nesses and 
prepare a case. 

11r. LAHKIN. J think the\"(> is II. good dcal of merit. to that, Mr. 
E lston. Of cOllrse, it. dOl'S di lut.e considerabl.v the p.·cinvcstigation 
procNiul"e that. thc Congr('ss has provided and hil S rcgnrded as a 
most important sflfC'guard. 

)\1 1". EI,STON. "rc do; but. at. th(>. same ti me, jf an arcused person 
hos voluntarily desertrd or bc('omc a. w. o. I. and bas mad(' it. im­
possible by l"('flSOn of his own acts to go ahead with the pretrial investi­
gation, certo.inl~· he cannoL complain. 

)'fr. LAIIKIN. J c('l"tninl~' do not diszlgree. 
).(r. llnooKs. The statute is tolled anyway when he Icnvcs the 

jurisdiction. 
Mr. T..rAI{KIN. That. is right.. 
~[r. BltoOKS. He bas no complaint. 
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r..rr. DEGRAFFEN"RlED. You cou ld not have what we cn.1l a pre­
liminary in the abs('llcc of Lhe accused, but. I do not. sec why his 
absence should slop the inycsti~fltioll. 

Mr. L AnK IN. The p l'ciovcstignt.ion cannot be hc.ld without the 
accused. 

r-.II'. BROOKS. ]\ 11'. La rkin, all tho cyidellce ('nn be Il('cumuiflt.cd 
during his ttbS('IH.'C and put. in nlfidavit form 01' otherwise prcscrvC'd, 
but the fOl'lllalili, of the pl'clraii invest igation ('onnoL pl'ocecd without 
his presence. UndE'1' our prcscllt set-up, is not the I'('Hson for lhnt. 
the constitutiona l right. of the accused to be present and to be con­
fronted by his witnesses? 

:\11'. LARKIN. No, sir; h(\ hns no constitutiona l l'jght in the prein­
vcstigation, On the trial, Y('5; but in the prcinvestigalion I do not 
beiie"c there. is 9ny constitutionni l'ight of tJlf1.t kind, 

}.lr. ELSTON. It seems to me that we ough t. to pul. something in 
there thaI. nothing in thnl. s(>clion 9S to IJI>ctriai inn'stigRtion should 
be construed as depriving th o authorities of the right. to go nhead and 
mnko wha tever investignlion thoy see fit to mnko if the neeused hIlS 
\'oiunlal'ily absented himsc.]f fro m the jurisdiction. 

Mr, LARKIN. ).ltlY I ask one qucstion to bring the problem to Its 
logicnl conclusion? Would you then have the pl·cinn'.Stigation as 
provided held ol1('e you do g('L him? 

),11'. ELSTON. It would seem that you should. 
~Ir, LARKIN. Yes. 
).11'. ELSTON. But some'onc. may come along someday and S9Y lbat 

thc authorities did it uolowfully because the ReclIsed was not. present., 
I n other words, they con go all(,fld and make whalevel' investigation 
they wunt, Then, when lhC'y apprehend him, he is c.ntitled to whaL­
e""!' hcurillgs cun be eonciuctc.d at that time. 1I. mn.y be thnt tbe 
witllc.sscs nrc dellu. They may be gone. It. may not be possi ble to 
subpena them. 

Mr. LA1UON. But. in thc. meanti me you would hll\,c. com mitted La 
a permanent record or pc.rpetuatcd whatev('r testi mony is a"lIilable. 

}'lr. OEGRAFFENRIED. At the t l'illl, if you proy" Lh('y \\'(',,0. d{'('eased 
or una\' llilable, wOllld thero be any wny to IISC that tcslimony tha t 
thc.y havc givcn ? 

~Ir. LAmaN'. I think if it. is made by sllllute a judicial procec.ding 
it wou ld be tentllmoullt to a depositioll. h would not be completely 
so, because defendant. had not bcCll represented nnd had not been 
afforded a right to cross-exnmine, 

MI'. UIV}:RS. Thllt is t.he thi.ng. 
:Mr. LARKIN. 1 jllst do not know wha t the i1d missibili t.y of such 

stlltemenLs woulu be, in e\' idonce. 
:i\'fr. ELSTON. I do not. tbink tbat tbose t hings should be admissible 

against him if they are ot herwise iuadmissible. 
1 1r. L . .\,RKIN. Ycs. 
Mr. ELSTON. ,\llat. I was thinking of is this: Thill the authorities 

sbould not be dc.pri"ed of every opportunity to investigate Lbe case 
beca.use the accuscd is absent. 

Mr. BROOKS. Is there anything there Ulat prevents your investiga­
tion ? 

Mr. L ARKI :-<. I thin k noL, but. I think Mr. Elston's idea is to give 
specific au thori ty to Ulldcrtnke such invcsti~atioll. I tbink by \'cry 
si mp lo nmendment. or Rdditiol\ to tbe premvesl igation section we 
cou ld provide that, 



1038 


Mr. BuooKa. W'll}' should we tamper with the preillvcstigntion sec­
tion in order wgive them n right t.o go a head and make tbe investiga­
tion? 
~k El.STON. The only thought Thad along that line, ~[r. Chairman 

was lhis: rr lVe do not givc them the right to go ahend some nc("uscd 
person may some day sny they fll"(! not authorized to go a head until 
he is nppn·hcnded, and UH'U have n pretrial invcstigation in his pres­
ence. The statute that we have enacted docs provide lhnt he shall 
tun'c the right to be present. 

Mr. BROOKS. Thrn if yOlI nre going a.head without him the whole 
matler' of a pretrial investigation is just nn id le formality? 

Mr. g ..STO'l". You still hrwe to hnve that, after be is itppt'ehcndcd. 
]\11'. B nooKs. You would IUINe another pretrial investigation. 
}o Il". LAnKI N. You would have tbe one called for in a rticle ~2. :\11". 

Elston's idea, 1 think, is in the absence of being Ilble to hold such an 
investigation until you con find the accused that. SOIn(, provisions 
should ve made fOI' perpet.uot.ing the evidencc, 

}.Ir. DnooKs. Why not. si mply place a stipulation there 1hut. nothing 
in tbis code slwll preven t. full investiga.tion being mad e e\'en ill th e 
absence of the accused. 

MI'. Rl vgns. That. would be all right.. 
}'k ELSTON. Tha.t is just what. I suggested. 
Mr. I... AHKIN. Fine. 
?Olr. DROO KS. nu t. not as a change of tbe pretrial set-up . 
?\lr. LARKIN. T think that is a good suggestion. 
]\[r. RIV~: llS. About, your depositions, of course, you will not have 

the 0/>port.unity like we do of the cross-cxamining of depositions in 
ci\yil aw. I t will keep the wi!ncsses from cha.nging tbcir testimony 
ollce you do get. them. That is another thing. 

~Ir. LARKIN. That is right. 
:\11". ELSTON. In civil courts you could not take depositions without 

giving the accused the right to be presen t.. 
Mr. RIV gRS. That is righ t. 
111'. LAln' IN. H ere we ha ve deposi tions, but It counsel on behalf of 

the accused bas to be present, or be present when the in tcrrogatol'ies 
are settled. 

?\Ir. ]~LSTON. Tha t is wh('rc you arc giving test.imony against the 
accused. ]n the investigation you are not giving testimony against. 
the fl.ccusccl, and the d c-position ca n be read at the trial. A statcmen t 
by an investigating ofl'icel" could no!, be read at a trial. 

j\II·. DnooKs. I .. your Federal process t.he average case comes from 
t.he Secrct Sel'vice or Lha FBI 01" other agencies. They make a full in­
ves tigation of the casc, even before any hcaring at all is held, ill com­
plete absence of the defcndltllt. 

Now, during t.he course of that investigation tbe wi tnesses arc ca lled 
in indi\'idunlly, and in most cases they are asked to give statem en ts. 
If th ey do not give statements, lhen they are allowed to make \'crbal 
s tatements and the testimony, as I recall, is prepared in a report ac­
cum ulated by this agency. Then the showing is made in the presenCe 
of the committing officer, the grand jury, of the facts assembled in 
th ese illvestiglllions. Following that. we defendant. is apprehended, a. 
warrant is put out for him, and he is apprehended, and he is brough t 
up for (1._ preliminary bearing before the commissioner, or his bond is set 
by Lhe United S tates judge. 
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- l.rr. LAHKI:-.'. Yes. 
~lr. BROOKS. So that ill our present process there is nothing which 

provclLls n. full illv('sligation being made before a warran!, is issued 01" an 
mdictmcnt is obtained. 1 think that is n. very stl!ulnry fll'l'nllgemcnt. 
That jli tlJong the line you have in mind. 

111'. ELSTON. Yes. 
111'. BnooKs. MI'. Smart? 
Mr. SMArtT. I realizo, ;\11'. Chnil'mnn, that.. the committl'O which 

drn.fted the bill had groat. difficulty with this particular arlidc. 
spccificnll,v remember wholl th{' House conunittee was considering 
H. R. 2575 that 11r. Elston had gnl.VC misgivings about a provision 
which would permit a man to just hide long enough to escape punish­
ment.. 

I furth('1' remember the .'csponse of General Hoover, who at that 
time was testifyillg on behalf of the Judge Advocate G('n('I"I'I's Depart.­
ment, who pointed out. tbe dimculty of pt'osecution when thc witnesses, 
who presumably WCI'O mostly SCl'\' icoJ)cople, had scattered to the fOUl' 
cot'ocrs of the country, and their ov i ('nee or testimony had not. been 
pCl'pel,uttted, 

I would like to point out whal, I think are the impracticnbilitics of 
this particular provision in (b) and (c) , Let us find out who a sum­
mary court officer is. 

I think we should consider this as a mlltter of wartime rather than 
peacetime. In peacetime, I do not. think you are going to han so 
much difficult.y in appl"l.'hending these pcople within the statutory per­
iod of limitations; whereas at the close of Will' you have units de­
octi\'nting. I am thinking of divisions particularly, of the Ground 
Forces, wbere you will bave a complete division deactivation. 

The guesLion then immediately Ilrises as to who is the summary 
courl, o(hce[' having jU]'isdicl,ion over tl1n1. conuuund. The commnnd is 
deactivated. The only thing you can say is Lhnt it must. go up through 
channels. I do not know whom they would desigp8.te III thaI, ovent. 
:Maybe Mr. Larkin can soy. 

I say Ilt that point. it returns to the dcsk-dn\wer operation. T just 
do not. think it. is a practicul sit.uation. I would much l'Iuher sec, if 
you have misgivings about. an offender escaping aud you want to have 
continuing jurisdiction over him (01' a period of t.ime, that you extend 
the statute o( limitatiolls from 3 to 5 years or whate\'N period of time 
you think appropriate, mther than to hook it. to such a nebulous 
prOCC'$S as Lhis. I just do not. think it. is pmctical. l\[llybe 1 nm com­
pletely in error. I would like to hear }.[r. Larkin's rcaction to Ibltt. 

~Ir. !...ARKIN. The dill1culty described by Ylr. Smart. t.Unl') al'Ound, I 
believe, the situation whNe n unit. mny be deactivated and it. specifi­
cally no longer has officers who have SUlllmary court-mortial jurisdic­
tion or greater court-martial jUI·isdictioll. 

I bf'lie\'e the practice ill the ~[ilitllry Establislunent. is that. when 
units arc dcactivated that. another active or permanent. outfit. takes 
over those records; Ilod for tho. purposes o( this, for installce, lhe 
summary court-martial officer in tho continuing unit. would be the 
substit.u te officer. . 

Now 1 would like to check the accuracy of th at. from an operational 
standpoinl,. 

I s that. about the way it wOl·ks, in connect.ion with 0 unit that. is 
deact.ivil.tcd, Colonel Dinsmore, do you know? 
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1\ l r. SMART. T can poin!' out. !Ul analogous situation. You cOI:f:d 
take the situation of KorelL ""0. wcnt in there with lhrf'c divisions. 
The Fortieth Division went in first , llnd then the Si.xlh and Seventh 
Divisions rollowed. The Fortieth Division wcnL straight. on througb 
and whm it got to Lhe southern end of Korcs it was dencti,·ntcd. 
The Si."{th Division then occupied the southern haH of Korea. and the 
Seventh Division occupied the norlhern hair of Korea, and tho 
TwenLy·rOul,th Corps, under General Hodges, was in over-all com­
mnnd. \\11o.n the FOl,ticth Di\·ision deactivated, certainly we in the 
Sixth Division hnd nothing: to do with the records. I do Ilot know 
bow mlln~' men they left in the particular part. of KOl'cn who had 
commiUcd offenses, but certllinly the Sixth Diyision in command of 
the Hl.cticnl si ttHlt ion had nothing to do with their records or personnel. 
We inhcritcd some of their mell, but those mell whom we did not in~ 
herit did not hnvo their records come to liS. I do not know whether 
Gencl"Ul Hodges had the reco rds 01' not, but. 1 lhlllk us 0. rnnttrr of 
I'egulo.tion that those records nro bundled up n.nd sent bo.ck to \Vash~ 
ington . Jf 1 o.m right r would appreciate hearing it, and if 1. nm 
wrong, likcwise. 

Colonel .D1 Ns~loln~. Tha.t is correct.. The records arc deactivated 
when the division i!'l dOil.cti\'atcd, by forwarding to tho Adjutn.nL 
General. Ilnd being placed in his custody, 

:\(1'. I':LS'I'ON. Could we not write a PI"O"i9iou in the law and say 
that if an outfit. is deactivated the filing of the charges with the Judgo 
Advocato General would suffice? 

:\fr. L ABK[N. l\[IlY I point. out this: Do you not observe n practical 
defccl. l~p to the lime it is deactivated nobody has SWOI'n out. a 
charge. ]f they have sworn it out. 011 .Tuly 1 , and then th(>y deacti ­
"ated on July 30, they nr(> under an obliga.tion to give it to the sum~ 
mary court officeI' who still exists. After July 30, when it is dt!ncti~ 
yale, th~y arc transr~rred to other placcs. If th('y swear out. churges 
aftcr July 30 they nrc under an obligation to forward it. to the sum­
mary cOUl't~mnrunl officer whom they arc under at t.hat timo. 

r just do not. sec how you could have it. otherwise. After July 30 
whell they hnve be~n deactivated and are transferred c.lsNvhere, any 
attempt to date back something wou ld Dot operate because they would 
have bC('D under an obligation as of the day they claim to hnve sworn 
out. charges to forward them (.0 the summary courL of1i.ccr who WIlS 

t.hero as of t.hnt. time. 
i\fl'. ELSTON. Of course, t.he statut.e, as it. is wriUen hel"e, pl'o\· ides 

that the SWOl'll charges mny bo filed with an OmCN exercising court,.. 
mnl"tinl ju[·isdiclion. 

l\ l r. LAnKIN. Tlmt is right.. 
}.II'. EI,S'l'ON. 'fhll.L would limit them to the comnhl.nd authority 

('xc('l}t, it. suys, "ex('f"('is;uJ;: jurisdiction O....CI· the conuno.nd." 'fhnL 
wou d d~pc[ld on what "tile com mand" mcans. 

\11". SMAHT. 'I'hnt is the point. It is almost. beyond my conception, 
that a mll,ll would remnin in militul;" control and in a military stat.us, 
N CNel'll., to b~l icye tht he could cove[' up a scrious ofrense longer lImn 
3 years, 

Now, if in lime of Will', subsection (a) pro\' idcs if he is abs~nt. from 
his command, he then goes either into desertion or into A \\,OJ ... , 
in time of war th(' statute of limitations does not. rUIl. 

t-.lr. ELSTON. How would you correct. it? \Vhat. is your suggestion? 
Mr. Rl vEns. Yes; "'hat. is your suggestion? 
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.\ 1 ... SMART. I would prcsclibe what I wRnted to be t il(' s tatute of 
limitations, Rnd omit tho last port of (b) and {c}, In time of Will' 

the s lntllL(, of limitations will not run if he leav e ... the com milnd. If 
he is in the command , in 2 Qr 3 years you \, ill find out if h(' has ('0 111­
m ilLed 11 S('I'ioIlS o lfensf', 

1 think this is too ilebulous to hook to for fl statut.e of limi tations. 
Mr.. EI.STON. If you do not JULYI:' (b) and (c) in, y OUI' statut (> of 

limitations simpl." lets a mun go scot. free , WiH'f('itS (b) find (e) make 
it. possible> to fil(' chnrges within 2 or 3 Yl'RI'S, d{'pcndin~ upon ti m nature 
of til(' orren~(', anJ he can stay OWIl)' 10 ycars R.l)(l s till b(' prosecuted 
if llu'Y ('aldl him . 

.:\1 ... S MA ItT. 1 am so rry if 1 hlll'C not. made myself plain , or if 1 
n'p<'at. \I." point is this: 1n pC(l('ctime I slill say that they will 
appr('llt:-nd him in !) ('flS('S out of 10, hpc'suse o f your rC'gular troop 
aeti\' it y, lind the greater ('ontrol over them. That is ('ontrnsted to 
\\Iulinl(' si lulltions , \"1('r(' yOll ha ve great, fluidit y nnd movement. of 
pI'opl!' nil over the ('OUlltry IUld in nil foreign countries. In wluti me 
s itulltions you woull have L1l1' mlln undel' desertion or AWOL, IIgninst 
\\hil'h the s intul(' docs not run and the punishment fol' whith , in tnse 
of d('sc'l'tion, is d eat h , whi(' h is morl' sf'riOlls than most of Ihe nr l.icles 
('ov{'I'pcl in subs('etion (h), 

)' 11,. EI.STON. We had t('stimony before us, you will r('('all, by a. 
.\lember of Congr('ss from ull in ~li('hiJ!an "bo cnll{'d to our atteu tioll 
th(' ('tlSe of s n~t('ran who lUcl some home and Ilmrri('d and had a. 
flllllih'; and th(,11 th('y ('nu1(' in nnd Ilrre!';t(>o him for an ofT(,lIse ('0111­

mitt,: I sC",-eral ,('ill'S Iwfol'l'. 
\'r, S.l.lAIIT.·1I \\tIS Il's>; Ihall ~ Y('llI'S, I think. I bl,li t'\'(, thnt was 

tlw t('stimon), of that parlif'uitu ell'lC'. 
\[1'. EI.STON . I might ensi ly hn v(' h('f'u morc thiUl 3 yell I..,. 
~\ If' , S MART. 1 will grunt you t llit\. it might Illll'f' bel'lI morc th:lJl 3 

Yl'tll'S, If Ihey were not. nit'l't C'nough to appl'('hend t.lml mnn within 
:3 yC'nrs, I personally doubt if Ihey should hu\'c jurisdi('lion to tl'y 
him. 

\II', EI.STOX. Thl' (, i"ililuthoriti es very often 11[(' no t uhl(' to nppr('· 
hcnd s fUg'ili\'c in 2 01' 3 ycal'S. A Pl'('uy srnllrt erimimli eun hide 
himst'if. TI C' mny lell\'e Ihe ('OUlllry nnd go to souw for('ign coun ta')'" 
ond m"y be gone for 5 :ntll'S. 1'll('n 11(' can 6gurc, H] nm 1111 washed 
up with Illy ('iL<:;e. 1 ('lin go l)H('k now," 

I do not think we want to take the pos ition that any man can lea.ve 
t.he ('ountry and by hi~ own nct outlaw his crime. 

1ft" Ot:GllAFFEX"RIED. The thing I h a.ve on my mind is that. It 

man might. ('ommi L mUl'(lcr and hide the body. T he body might 
not be found fo r a long leng th of l im e. WhclI t he body is flllally 
found thcre might, be som(' method of id clltiIyi.ng the d(,C(' ll scd, by 
some peculiarity of til(' tcC'th, 01' something like thul., illHI where lho 
body cou ld be positi,'ely iden tified they migh t ge;. the evid('ncc agninst 
this dcfcndant. The n they could not. try him until they had some 
way to prove the co rpus d('lccti , that lhe persun was ilclually killed 
and hod not. just walkcd oft and disoppeared. 

1 11'. SMAnT. I agree with the possibilit.y which lToli raise, :\Ir, 
dcG I'nfTenried, but I do think it. is all extreme possi bi ity . 

r-.. lI'. DEGItAFFENRIED. I think it is, too , in the murder eM(,. I can 
s('e the difference in these oth er cuses, where a woman WflS rn vishcd, 
if she did nOL muke n compllli.n t wiLhin 3 years. 1£ some crime of 

8:;~(;1J l!l- Xo.37--:11 
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that. kind occurred you would have a different. situation, but where a 
person ju,st disnppearcd lind you did not lmow where he had gone, 
whether he had walked off or not, or what had happened to him for 
several ycars, that is it CRSO of different. circumstnnces. If after tha.t 
YOII found the body in n. stilLe of decomposition, but. you were able to 
Id entify the deceased by some met hod, even though the defendant. had 
gone, [ still think that in It. murder case like lhnL, especinlly. we ought 
to devise some means of preferring cbarges ngnlnst the accused at 
UUI,t, 10 to dn teo 

~Ir. BROOKS. What would you and :\lr. Smart think of Liljs ap­
proach : Instead of approaching it from that angle, would it be much 
morc paper work if we wrole in here a specification that copies of 
tJl(~SC eharges should be sent. to the Judge Ad vocate General of tbe 
respective sel'vices, and that he would be the officer indended, rather 
lhtll1 the stipulation in the presenb provision which refers to an officer 
exen'ising summnry court-marlial jurisdiction? 

i\1... SMART. That. would certllinly answel' one of my criticisms, 
beca use Itbink this qut'stion as Lo who is an officel' exercising summn.ry 
cOtll'b-martial jurisdiction over a command which has been deactivated 
is fl most nebulous plncc lo hook the st8bute of limitations. 

~Ir. EI,STO)/'. I suggested, and I think the chairman suggested the 
sallle lhin~ that. the charges be forwllrded to the Judge Advocate 
General. You can even say, "It the command is no longer neti.ated 
then the charges sholl be filed with the Judge Ad vocRte General." 

I think all our problcOls are taken care of by subsections (b) and 
(c), and by continuing a case in the manncr or filing the charges, 
Those cases arc continued, but they have to file them within 3 years, 
or 2 years, us the cuse may be. 

In'other words, lh E'Y cnnnot just let them I'cst fo .. 5 yelll'S Ilnd then 
bring up a charge agllinst. n persoll. If!1 charge hil S bt'el1 Blade in 3 
years, 0" 2 yenrs, depending upon the offense, whNher 01' nob it is 
61t'(\ is of no tremend ous iml)ol'lance, so long 115 it. is fill'{\ ill the proper 
pInel'. That would be witl lhe command if still 8('ti\'8tt'd, or with 
th(' Ju~~c Advocate General if lhe conullIlIld has b('(,Jl d('aetivated. 

~lr. BROOKS, I would like to heal' f!'Olll Colouel Dinsmore. 
Colollel DI NSMORE. ~Ir. Chail1nan, may J suggest that. it be filed 

with The Adjutllilt Gcoertll, because he is the custodiall of all the 
records. 

M I'. BROOKS. What do you think of thaI" idea. of req uiring copies 
of the charges in these cast's to be filed within a ccrtain period of tiInt' 
with The Adjutnllt.:.oeneml? 

Colollcl DINsMom:. 1 would be in favol' of thll.t, ~r r. Chairman. 
MI'. BROOKS. Whitb docs lhe NIl"y think nbout tllil.t? 
Ca.ptnin WOODS, I t.hink that would be ent.iJ·cly I1c('(>ptllble to the 

Navy, sir. 
11r, BROOKS. Do you think it would help the pl'csent Innguage? 
~Ir, l .. .-\RKIN. I think it would insure that ther(' is no tabling of 

charges. We, as I say, r(>{'ognized the possibility I1nd attempted to 
cm'e it. I think vour suggestion just. nails it down that mu eh more. 
We certainly would be happy to take it. 

Mr. BROOKS, We do llot want to overlook the Ail' Force. Who 
r('presents the Air :Force? 

Mr. LARKIN. Major .Alyen. I will sp<'ok on bchair of the Ail' 
Force, sir. 

• 
• 
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r..Ir. nnOOKS. b that.. aU right with the Air? 
~Iajor AI.HA. YI'S, sir. 
t\lr. RIVERS. 1I0w do you reconcile thaL to your terminology. 

Captain Woods? 
Captllln WOODS. IL would ha,'c to be the Chid of Naval PCrsollll{'1, 
~Ir. RIVERS. You do not spcnk about deactivati.ng a ('Olllllllllld in 

the Navy, do you? 
Cnptaln \VOODS. D C'<:ommissioni ng, or commissioning in r('Sel've. 
~lr. :ELSTON. ~Ir. ChRinnnn, I move that the amendment be drnwD 

up in the appropriate Innguage by ~Ir. SnHlJ'L Ilnd )'Lr. Larkin , along 
lhe lincs that we hayf' discussNi. 

~Ir. llROOKS. You hoxc h C(lnl the motion. Is there nny objection? 
If not, it is so ordered. 
Now, wo had better fini sh this pllmgmph. 
An' there any othel' Sll!!gcsliollS with reference to the pnragrnpb ? 
i\11'. ELSTON. I would like to know just. wlmt. paragraph (d) means. 

If you have (b) and (c), what. does (d) mean, wh(,!1 you say " periods 
in whith tho accused was absent from territory in which the Unit.ed 
States hns the authorit.y to appr('hend bim, or in the cust.ody of civil 
authorities, or in the hands of Lhe enemy, shall be excluded in com­
puting t.he pl'riocl of limitation prescrihed in this article." 

What do you melln by 1Il(' pl'l'iod of limitation there? 
:\1 r. IJABK!:>;. Depl'nding upon whatC\'er type of ofrense it. is, whether 

it is 2 .vellt'S Or 3 yeal'S. 
M r. ELS1'O~. \\~ould you menn by that. that the articles, the <.-bfll'ges, 

would IlOt have to b(' filed unlil he had retumed to the t£'rritory of 
the United Slales? 

~lr. lJAIlKI N. Yes. 1C he is outside the territory of the United 
Stales that is another circumstance which LOlls the stR tute, which is 
a typical provision of stat.utes of limitation. That is 011 additional 
circuLllstnncc 

;\Ir. BROOKS. Do 1 get. that. right , (d) refers to the statute of limita­
tions for filing chfll'gcs, referring to the limitation following the filing 
of charg('s? 

~Ir. L AIlK IK. ThAt is right. 
;\11'. HIVEIlS. Tn point. of time? 
~Ir. LARK IK. Yes, sir. 
MI'. RIVEII8. Thill is like t.hat BergdoU case in ]}hilndelphia , the 
 

cnse of O"over CI(.'vcland Bergdoll. 
1dr. LARKI N. Yes, I remember that. 
J\lr. RI ,,~;ns. 1 think he WIlS oway God knows how many vears. 
J\ l r. LAHKI!\'. In othOl' words, if an offense is commit.ted In 1 YCllr 

find tho mAn leaves the territory and sto,ys away for 5 years and comes 
baek and you iudict. him while 6 years hiwe expired since the commis­
sion of the offense you ne"el'lheless exclude the period that. he hns 
been out of tho tcnitory and you n.n~ sLill within Lhe 3-ycar limit. 

Mr. Rlvlmf'l. That is righL 
1\Jr. ELSTO:,\,. That. is tho law now. 
 
1\11'. LAIIKIN. Yes, sir; it is the Illw now. We ha."e lUade a chang<> 

in wording to bron<icn it a little bit or, at least, to clarify t.he d('finitiOIl 
of the word. territory in wbicb the Uuit.cd Stotes has outhorit.y to 
apprehend hun. 

The signi6cance is that normally you would . consider jurisdiction 
as tho contincntnllimits of tbe United States. However, if a man je: 
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in ~Icxico thnt would be territ.ory over which we would hnve no pOwer 
to npPI'chcn<i him. Jf he was UI Englund il.nd we were Ill. Wfll' IUld 
England WIlS iln ally of ours we would have the power Lo nppl'chcnd 
him evell though he is outside the lerritorini limits of tho enit.cd 
Slates . 

.\'11'. BROOKS. It. would cover the occupied territories too, would 
it. no!:? 

"fl', L ARK I N. That is right. . 
.\ 11'. BROOK,S. ~h. Larkin, if there are no further qucstions on 

(e1), J would Itk(' to ask you to go to (e), and 1 wish you would explain 
the idell of (e) to the committee. 

Mr. L AIHU N. Well, (e) is II continuntion of n. prOVISion of article 
of Wftl', No. 39 and is to cover extraordinary cases whcl'(l Il. triul d\Jfing 
the COUl'se of tl Wfil' might be adverse to the int.erests of nntionlll 
seclll'ity Imd for lhld purpose the President upon cel'tificllt.ion by the 
S("cl'f'ttl ry of lhe D C'pnl'lnwnt could extend t.he stzlt.u te of limitations 
to a pcriod of 6 mont.hs nft.cr t.he terminat ion of host.iJitics. 

~Il·. BIIOOKS. Now, t.hnt. docs not. give t.be President 01' t.hc Secrctfl ry 
of any DeplHtment. t.he nuthorit.y t.o dcfine ncw offenses, do("s it.? 

,\II' . L/d!KIN. Oh, no, sir. It IIpplics to the operation of t.ime Imd 
it.s application 10 til(' s tat.ute of limitations. 

Colonel DI !>1SMORE. A elise o( Ihnt. kind is Ihe Kimmel and Short 
case. 

MI'. H1V}:ns. It. is just like nn oC our stat.ut.es oC that kind, it shull 
be ronfinC'd to thc duration of the war and 6 months tilcrcn£tcr. 
EVl'rything wc Wl'otc during the wnr was thnt. wny. 

), 11'. LARKIN. Thnl is right. This is an adoption of present pl'O­
visions. 

~Ir. BROOKS. ArC' t hcl'{' IIny (tll·thel· explanations? 
~tr. L.\lI.KI". I {·an go on with ({), If It is a,rrccable, ~ I r. Chairman. 
~II'. BllQOKS. "'{('s; why not go 011 wit.b (0. 
:\11'. 1...-1. ItKIN. (0 is an incol'porat ion of II JlI"O\'ision in thc linitNI 

Slatcs Cod(', titl(' 18, 8('("tion 3287 which providcs g(,llernlly for frauds 
against til(' Govrrnm('nt itsC'if, and in that typC' of cas(' provision now 
('xists in tli(' F('(iernl ttlW that. the stat.ute is suspcnd('d until 3 years 
after the t.rrminntion of the war. 

Wc have provided it here because it is not clear thnt it appliC's to 
court-martini ('nses by "irtue of bl'ing in tit.le 18. . 

It is Fe(\el"fll Inw fOI· United Stlltes courts, and while courts marlla l 
arc generally ('Oll"tru('d 11S Federal coun", in orciN to infoOure its ('Oll­
Iitl·u('\;on and o.ppli("l\lion he"l"(' wc htwe il.dopted the wording of titlI' Ih 
of the ('o(\e nlld provided it hcr('. 

~ I I". g ..s'roN. Would su bsection (3) of s('('tioJl (f) ('ontl'lllpittte 
makillg any persons not lllldC'l" military authorilY subjl'cL to militllr.\' 
trial? 
~ Ir. L\llK IN. No, it would ollly be thoo;c pel"Son.<: who ilre subjI'ct jo 

militfJ.ry IllW bv virtue of articlc 2. Othcr ei" ili!llls would not h(> 
subjl'tt, but thc.'y would b(' subjcet tll this provision IInd('l· ,he L·nited 
Stat('s Codf'. 

r..rr. H"'BHS. Would that. include people employed in cnemy terri­
tory 01' o('cupied couutric<:? . . 

)'fr. LAnK IN. If tlwy af(' Ilccompallying and "CITlllg With the 8rffil'd 
forcl'S, those peoplc would be covcred and others would not. 
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;\fr. RIVERS. What. .. bout the people in Germany now, those who 
ar(' t.ellching school for the War D epartment o\'er there? 

Mr. LAItKIN. For the Will' Department? 
~rr. R"'EIHi. 1 w('nt to Europe and there were about 65 of them a 

year or flO ago who were thero lonching the children of enlisted per. 
sonnel in tbe Army . 

.:\Ir. LAltKIN. T IU'y nrc paid by the Army? 
::\11". Rlv~:ns. The Will' Department hired them. 
.:\11'. LAilKIN. I should slly they an~ subject to thi'3 pro\'ision. 
:'-.11'. HlvEns. A 101. of them arc billeted at Heidelberg. 
).11'. L.\ItKIN. Yes. 
:\[ ... llIVEIU;. 1 thiuk they are subject to the code. 
~Ir. L "ltKIN. Tlu'y wouJd br subject to the pro\'isions of this code 

uuti! 3 years tlftcr they get btl('k in the event they commit !~ fraud 
ngtlinst the Covcl'Ilmcnt. 

~ I r. 1\IvEIIS. I am talking about that, 
~ I r. L AnKIN. Thot is right. 
~ Ir. DnOOK!:\. Do you th ink that time limit of 3 yC~lI"s i<; slIffieit'llt? 

" 'I.' arc d(,llling witll fmu(1 h('I"(.' aJld, of cou rse, ] do not know when 
tlu' war will b(' formully over, but it is couc('i":l.bl(' that we might btl 
cngag('d ill II l"onfli<"t wl1(' I" (, it. will h(, O\'C[' the day wh(,Jl th(' lo<;t shot 
is fir('d. Is 3 yelll'S long enough to nm down fraud, cspc('ially when 
you h ave tll('<;(' ('onU'nets invoh'eci'? 

1[1'. L ARK IN. Wrll, we do not CIHe to extend it further tlian the 
Fcden)1 ('Oll rt. jut'isciidion at present us provided by this S('dion. 
J think OUI' ('xpcrif'Jln' It a.<; b(>ell, although it cun alwi\'Ys clH1llg<', ')S 
you indi('lItc, that til(' oflit'iol termination of the war is usually nOI 
declurf'<1 until 11 ('on~idrl'!lbl(' prriod Ilfter the ('c<;salion of acitllli 
hostiliti('<;, Ilnd wr pl'o\' idr for ~ ycal'S after that, so I should sll.y thnt. 
it il-i ac!('qualc. 

:\fr, RIv.,ns. Would you say the cessation or the "seccssion" of 
hostilities? 

~Ir. LAHKIN, Either one. 
~Ir. 1<:I,81'ON, Is thcfe nnything in the s tatute of limitllt-iolls dcfinin~ 

frilud that de[('l's the runn ing of the statutc mail thc rl"llud is dis­
conred? 

:\ 11'. LAnKIN. You menn in the code, ':\fr, Elston? 
:\ LI'. ELs'rON. Yes. 
Mr. LARKI1I.". I think nol. no. 
:\ fl'. I~I.STON. Theil you might hove a case where fraud WilS not 

d is{"ovt' l"ed ullt.il4 Or,') years aftl' I'\\"urd . 
•\1[' , LARKIN. That is right, 
i\lr. Et.s'roN. Until 4 01" 5 y£'!lI"s nfll']' the offcnsr wns committc·d , 

and the offendi ng pcrsons would be entirely nbsolYt'd from illly li!lbility. 
Now, thllt is different from the ehillnw. Undcr the ci\illtlw the pri­
mlH'y fraud statuti' (\(, (j ning fraud provides thnl thl'n' is no stOltl!£' 
outlawing 1.11(' O(f(,I1,)(" thaI it tlj>piies undi til(> [I'ftml i~ diwo t'1·('(1. 

.\lr, LAHKIN. r know that- is common in ('h'i! prnl'li('(', .\ fJ-. &:lstOIl, 
r would point Ollt that on close rending this article indi('nt('s that 

the running of this statut(' of limitiltions shnll be susp(,Ild('d until 3 
yf>al's nflrr tht' tcrmination of hostilities. 

Now, we ha\' c not nrrivcd at the tennination of Will' and It is now 2 
YCilrs aftcr hostiliti{'S. Assuming that we have 0 termination of 
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hostilities now, then fOI" 3 yenrs there is a loUin" and the statut.e does 
not. start. to run until after those 3 years have"elapsed. 

Now, of course, throughout t hat, whole period you st.ill may not. 
discovel' fnwd. I will concede t.hat.. 

:\11'. E LSTO,x. You urc placing Lhe Government in a diff('fcnt posi­
tion than you piner o1.h('1' persons who mlty he defrauded. In the 
rivi l eoUits gel1el'fllly th('I'o is no stnt.ute of limilitlions fiS to a felony, 
so ~hil.~ ~ fraud which was committed against Il cOl'pOrfl.lion or against 
an lIldlvuiua\ could be prosecuted any time the fraud wus discovered, 
Wil('fellS the fraud perpetrated agalnst t.he United SllltE'S could not be 
prosecuted regardless of how serious it was unl<'SS it. was discovered 
within 3 ycars nftcl' the tcrminlLtion of the war. 

\rr . LARKIN. No, whlltev('r period is rued llS the wrmination date. 
~h·. ELSTON. Yes. whatever period is fixed . 
\f... LARKIN. Thut is tnU', Qut it is not un innovation with us , Il!ld 

this is!1 F'edcml court. rull', so thltt. b:>t.h of them , perhaps, arc wrong. 
01' both of lht'lll CCl'blinly nrc cliffel'ellL thun mally StaLCI fraud statuLCS 
of limit.ll.tions. 

1\11'. BnOOKS. Docs tho Fcdeml~cour!' rule cont.emplaLc the idea 
thaI, Llut· fraud must be kl\OWll to the prosecuting officor beforo the 
limitation shall begl/l to run? 

i'llI'. LA-RKlN. This i.. it; subsection (C). 
~lr. RIWOKS. It is identical to this? 
i'llI'. LARKIN. Yes; section 3287 of title 18 of the United StntesCode. 
~Ir. DEGRAHBNHIBD. Some States make a. distinction between 

criminll.1 nctions for fmud and civil actions. Tn Olll' State you cannot 
prosecute 0. man for emhezzlement or any kind of fraud after 3 years 
whether you di!'!cover it in the 3·ycar period or not. In a civil suit 
the sLntu te of limitations docs not begin Lo run until after the frau d is 
discovered . 

Mr. L."RKIN. I think, ~!J'. deGrafTenried, it more often applies to 
a. 	 civil action than to criminal. 

MI'. DEGRAFFEN IUED. As I understand it under this provision, if the •2·year statute applied you would have 3 years after the cessativll of 
hostilities, and the smtuLc would not begin to run until 2 years after 
the cessation of hostilities. 

~ rr. LARKIN. Three years. 
Mr. BROOKS. Of COUl'SC, the limitation is intended just to close the 

book, and J suppose in this case it is the same as others. 
Are there any flll'thel' suggestions on or is th('['e any further dis· 

('ussion of this artieie? rr therc al'C not, and there are no further ob· 
jcctions to article 43 as I'('ad and amended, the committC'c willnppl'ove 
the article. 

Artirle 44. 
1\11'. SMAnT (reading): 

ART. 44. Former jeopardy. 
No person I'hall. without his cOI\S('nt. be tried a !<econd time fo r the ~ame Olfelli*!; 

but no proceeding in which all Ilccu~ed has been found guilty by a cou rl·martial 
UI)()n ally charge or !lpcdfication shall be held to be a t rial in the >!ense of this 
Article until the finding of guilty hll.S bceome final after r('\'iew of the Cft.lle hl\.~ been 
fully completed. 

Referen ces: A. W. 40; N. C. find B., section 408. 
 

CommentalT This Ilrtidc is derived from the fil's!, parugl'l\ph of 


A. W. 40. The s('cond puragmph of A. W. 40 is covered in article 02 
of this code. 
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:\lr. ELSTO:s'. ;\1ay [ask where yon got that definition of jeopardy" 
:\1r. LAnKI N. The first sent('llce? 
:\Ir. ELSTON. No; all of it.. 
Mr.LAI{KIN. Up to the first semicol:m it is Illl exact ooPY of article 

of wn.r 40, and the bah"-..ll ce is a vcry close copy of the first pn.l"IIgmph 
in article 40. 

TIl(' only chn.nge is tha t article 40 said that. no pl·occeding in which 
tilcllccused has bf'en found guilty, find so lort h, shall be 0. t rial in the 
senS(> of the article until review if there be one and the co nfiJ"lning 
authority shall bave taken final action upon tbe case. 

Si nce we have abandoned the language of reviewing and afl'irming 
authority in ou r appellate system and have adopted uniform language, 
w(' have revised lh(' language to take ca re of thesame siLuation without 
using the "'onls "review" or "eonfu'IIliug authority". Other thnnlhnt 
it is the same. 

Mr. ELSTON. I am wondering about. the last pInt of till.' scction there. 
AIW person accused of a crim e in the civ il courts is in jeoplll'dy ordi­
narily when n jury has been impnneled and sworn. 

Mr. LAftK IN. Thllt is rig-h l. 
Mr. ELSTON. You do not. have to wllit until the case hilS becn finally 

reviewed. 
~Ir. RIVERS. That is right. 
:\(1'. ELSTON. Suppose you hud a prosecutio n by court martial. 

''fhe court martial hilS asse mbled, Ilnd some evidence bas been pre­
sented, and the Government decides, or the military authorities 
decide, th at they perhaps do nOL have enough evidellce, and that if 
they delay the trial they can geL morc evidence. So, they just dismiss 
the r'Oceeding. 

Now, the accuscd is not in jeopardy in that CRse bccause there has 
not been a completion of the trial and final review has not.. bee n had; 
is not thaL right? 

;"(1'. L ARKlN. Yes, sir ; that is right. 
i'Lr. ELSTON. Suppose there hilS bee n a court.-mnrtinl tri lll and the 

accused hns bec n found guilt.y and the sentence has becn imposed. 
Say the se ntence was I year, Ilnd the commanding officer or somebody 
thought th at. it ought. to be.s or 10 years, life, or death, or something 
else, and they do nOL wai t unt il the case is finally completed, or it 
may be that the accused does not want to proceed with iL, or assuming 
t ll11.L he has started Ilnllppelll proceeding. whaL would prevent. you from 
assembling another court martial and trying the accused before final 
revi('w under this section? 

Mr. LARKLN. I do not lbink anything would, exeept.., of course, that 
the second trill I by vil' t.ue of othcr provisions in the code could not 
impose a higher sentence than the first. sentence. 

MI'. ELSTON. It seems to me thaL the language in here is tremen­
dously confusing and Ill. "Ilrillnco with the law. 

;..fr. LARKIN. r would not. say it. is not at variance with the present 
military law. But the military law has been at vllrianee with the 
general civiJ la.w. 

:\rr. Et.STOS. Former j('opardy is a constitutionlll right. The 
Con~ti t.ution proddes thill no person shall be twice put in jeopardy 
for the snmc offense. . 

MI". LAUKIN. TluH is right, Illl d the question is whethCl· the con­
sti tutional provision of jeopllrdy follows the mili tlll-Y. The consti­
tutiona l pl'ovision of a 1.1'1111 by jUl'Y does not, for instllllce. 
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Thai problem, as you know, is before tbc Supreme Court ILL this 
lime, and I hop(' it. will be decided in lhe Wad e case, nllhough it is 
possiblc that the Supreme Court wiU decide that case 011 n!lOlhcl' 
ground. 

That case, \'cry bl'ieny, Ilnd r think it. has bCI'!I mentioned by 
witnesses hcrC', concern s circu mstnnces where a man was tdcd by 11 

court Illn.,tinl, Ilnd the court retired to dclibcrnl<" and before i t con­
e uded it s dclibcmlions, and before tlrriving at a n'rdict it opened 
court and adjourned the trial for the purpose of speUling IldditionnJ 
witnesses on the court's own motion. 

DUl'jng tlw cou rse of its adjoummcnt, LtC' ('ol1v('ning lluthOl'ily 
withdrew the charges find S(·nt them to anolhf'1' cOlllmund , nnd ill 
tlie mcnntime, 01' at. that. liml.l the whol!' unit. wns 1ll0\' ill~ YCI'y 
rupidl,v through Gl'rmany, Ilnd il. covered tremendous distllll(,('S in II 
ven' sJlort tim(' , 

,Vnde wns retried, if you remember, or thrre WfiS 11 reh{'!uin<r of hi s 
('usc in nnOlht'r commnnd , find the question now is befo re Ill(' S~preme 
Coul'L It WIl S urgued il,.boUL 2 wceks ago, 

Thc point thel'c, of COU I'SC, was whethcr the tncticnl problems of 
the ('olllnlund ill its moving so mpidly through GcnntlllY in the Insl. 
s tnges of thc wnr, wbether there wn s such on imperious Ilcc("ssity b,v 
\'irLu(' of tacticol considetil.lions that iL was nppropri!lt(' to terminate 
th e firsL tl'inl. 

Wh t'lhcr the Suprcllle Court is going to determine the ('us(' on th" 
qu('stion of thc impcrious neccssity, in which cusc it wos app.'oprin.te 
to retry the Cll se, or whether they will touch on the cOllstitutionnl 
problem of whelher double jeopordy attaches in thtll kind of 0 ('asc 
is something 1 do nOL know fit this time, In \·iew of the sp('('ulalion 
on what they will do we have not tried to guess Ilnd hnvc ineol'pornt.cd 
the snme pro\' ision :lS has beell in military IIlW, As Colou(,] \\'('in(,I' 
has pointed out that is tOlllamount to the common-law notion of 
jeopardy, 

Th<'l'e is 011(' oth('r (,onsiderntion, if I moy bc indulged lI11oth('r 
momcnt, that ] think hos to be kept. in mind in conn ec tion wilh this 
problem, find that is that th(' re\Tiew pro\Tided in thc milital)' system 
nlld in th(' uniform cod" by the com'ening authorit .... in the first 
instnllce, und h.v the bon rei of re\' jew in the sccond instnnce, is 
mandatory and ftutOlll!Hic, 

Now, of course, in ('i\' il courts it is not. uutolllnti(', If ft mflll is 
convicLed Ilud there is n verdict. against him, tlw nppellilte lribunlll 
in til(> ('ivil jurisdiction C!ln ('onsid('1' the case find they CIIII seL nsidc 
that. "cl'dict. of guilt.... 11nd ol'd <'l' a new LI'inl, but they do so u\)on wnivel' 
by the ckft'ndant. in the form of his petit-ion for review find lis rc<[uest 
(01' re\·ersnl. 

Now, in the military ol"!~nllization 8S you know, most. cases (Lre 
automnticnlly rc\' iewcd. The convening Iluthonty 01' the board of 
review mllY determine for one reason or another lhat til" \'('I'dirt of 
guilty is not. stlstoinable, TII(>Y change that verdict, Illll.kl' it. fI nullity 
by s(' t ting iL nside and sl'nd the case buck for rehearing, or in SOIllt' 
instlU1C('S undN nnoth('1' pro\,i"ion 11. new trial may b(' pro"ided, If 
joopnrdy firSL nLloched in the beginning of the Cfise, then if the ,'('rel ict 
was set asid(· nnd not sustaincd you could not ho\'(' a rehearing unless 
you got the ('onsenL or lhe accused because jeopardy would probnbly 
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p revent rchcariug. This it scems to me would involve a major dllmgc 
in the autOlllatic appellate system that is provided in lIlilitill"Y In\\". 

H, of course, you had no mandatory appeal, a.nd YOIi had jeopardy 
attach as soon 1)5 the court was sworn, or the fIrst witness was sworn, 
then you would not have the problem because you would require the 
appeal to be on the motion of the ftc('uS('ci. The Supreme Court ma.y 
seule the wholC' qu('stioll for us, 1 do not know, but if they do, or if 
anybody ('18(> is disposcd to change this you should bcnr in mind that it 
matC'riaJly affects this ll.uto1tlnli(' rc\'icw, which is, of course, a pro­
tCClion o,,('r and abon:· nllylhing that is found in civilian jurisprudence. 

~Ir. RlvEns. What would be the reason for having another CflSt' 
until it. has hecn r('vicw('d? 1 do noi. understand that. 

~Ir. LAnKIN. W1u1\, would be the reason for ha,'in~ 1\ rell'ini? 
'\[1'. l(Jvf:Bs. Anotll('r caSt' or a retrial, because as ),11'. J':iston says, 

you could have II number of them. 
You know, undel' th e or bill of rights it gives you It review, too. 

Does this change the 0 1 bill of rights? 
Mr. i.JAIIKIN. No; it does not. 
i\lr. !lIVEHS. Undcr the Of bill of rights it gi,'cs you n I·(lviow. 
'\fr. LABK.IN. It 1>rOYidcs tl review for specitlillJld sumnHl.I·y courts. 

You do ]lot \U1\7 0 one for general cou rts or for dishonortlble discharges 
or bad ('onduct dischtlrgos. 

,\11'. Rlv~ms. It refers to bcd's? 
),11'. BltoOKS. Does t im! ilwolve jeopardy? Under the Ot bill oC 

rights, does that invoke jeoptlrdy, or is thnt civil l'ights? 
~rr. LAnKIN. That is a corrcction of records. J do not think there 

is any authority to ord(,1" Il r('trial.
).11'. RIVERS. It says until the review has been fully completed. 
).11'. BnOOKs. Let tiS hCllr from the colol1('1 now. 
Colonel DINSMQR.;. This provision went in in \920 in the provision 

in thc Articles of War at that time, and as far as I know it bas caused 
110 troubl(' o"el' th(' yenl'S. 

It Illay b(' thtlt till.' decir-ion i.n the Wade case will eff('ct an inter­
pretation of this artieie, but. the Wade case was nn unusual set of 
circumstances. A n·hellring can be ordered. That is the language we 
use, but no mfln can bf' convicted of any offense at the rehearing of 
which he WilS not cOllvict(·d b(' fol'c, and he CillU10t be punished any 
more sev('I"('ly. Any st'ntcllCC in cxcess of a sentence thfl t was adjudged 
in the first instance may b(' changed at the rehearing. 

This code provides lha.t It I'ehcaring can be ordered in case there 
is a lack of ('yid('ncc. 

If ~II'. Elston Elnd the other members of the committee nre not 
satisficd when I hEl ve finished I would like the opportunity to refresh 
my rccollection f\.bout the history of the whole thing back in tho 
twentics. You canJlot carry these things in your mind over tho 
y('ars.

The plIl"pO~e of it, howevcr, was to prevent a situation where nn 
obviously guilt.y mnll would cscape punishment. on a technicality. He 
has every protection, Ilnd he cannot be punished any mOI'c 9Cv('J"ciy 
and can"...,t bf' ('Oll\,j,..ted of nny offense of which he was not convicted 
befor(' unlc!'!S you haye 0 new s('t of charges and It new investigation 
and consoiidnlc the t......o ('llSCS. 

~Ir. BllOOKS. Docs the Navy want to say anything on this? 
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Captain WOODS. This docs represent nn extension or our present 
Jaw. T he charge is entirely acceptable to us. 

Mr. BBOOKS. It. is accpw.ble? 
Cnpwin WOODS. Yes. 
Mr. BROOKS. What. about tho Air Force; do you wbnt to say some­

thing !tballt it? 
Major ALYEA. 1t docs go !1 little furthe r than the present lnw 

requires lhe oppcllnte Rutho!-i"y to go. 1 do not think we have oDy 
objection to it. 

M r. RIVERS. You do not object. to having nny mol'£' authority. 
Mr. LARKIN. I don't think it goes further. The pr(>s(>llt languago 

says that no proceeding in which the Rccused hns been found guilty 
by Il courlmartial upon any charge or specificlltion sLUlIi be held 
to be a tr ia l in Ule sense of this nttide untilll.fll'r rc,·jcw, if there be 
one, and the confirming authority shall have taken final action on thl' 
ensc-. 

Mr. BHOOKS. ;vtr. Sma.rt.. 
Mr. SMART. T here hilS been Il suggestion mlldc IlS to a ehflllge in 

lhe lllnguogc on poge 38, Ji nes 2 and 3. 1t. on ly involves proper wordinft 
Jt, has bccn suggested that we change the words in line 2 to rend: 
or this article uutil the finding of quilty has been affirmcd. rc\"el"!\ed, or modified. 

\Vhn,t woul.d be the effect of that language; would it. change the sense 
of tbe article in any degr('e, and if not, would not that be a bet.ter 
choice of words than those which arc presently used? 

Mr. LAHKIN". I think the word "final" has b('('n uS('(1 because we 
do not know in any case at whn.t point it will be final. Whether the 
Judicial Council is going to review n. ease may be depc ndent upon the 
foct of whether they grunt iL petition. We just do not know when 
they will, and when they wi ll not grant a pe tition, so liw.t n finding 
of guil ty may be in fact finn l with the act ion of tilt· board of reyiew. 

In other cases it. may not be filial until the J ud itial COllncil has 
n.cted, but. we just do not know under what cirCU IllSIIl.llces or in what. 
specific cases they wiJl a('t. It will depcnd upon the law involved, 
SO that. I think the word "final" is the better word. 

11r. BROOKS. Well, l ike in most instances. rt'gardless of what we 
write into this article, the Supreme Court. is going to be the last 
a.ut.hority. 

Mr. LAnKIN. I th.ink that is perfectly true. 
Mr. BROOKS. We could undertake to try to (.'over every case of 

douhle jeopardy, but our definit.ion would not necessarily hold water. 
1\1r. L ARKIN. TIH~t is right. 1t. is so very s/lectdative ilS to just 

what tbe Supreme Court will say, that is is hare Lo guess in advance. 
bu t since it is a provision Lhat. has exiswd for so long, and since it. is 
conneewd with the ~utomalie appea.l we adopted what was in Lhe law 
and if the Supreme Court says this yiolates the Constitution or thllt 
Ow Constitution follows a person into lhe militl~ry for a court martial, 
or that it should apply otherwise, that will be binding and tha.t. is aU 
there is to it. 

:\ Ir. R IVERS. A lot oC witnesses ha.ve testified that when a man takes 
all oath to serve in the military forces he does not fOl"thwith lose his 
constitutional righ ts. When this Supreme Court decision ('omes out, 
in effect, will that. then be settled? 

.\1 1". L ARKIK. Not. il5 to fiU of them. 
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Mr. RIVEns. As to nny of them. He should not suspend Rlly of 
his constitu tional gUdfautics by " irtue or tho {nct that. he submits 
to all o9.lh to serve in the armed forces. 

i\ fr. SMART. Well , I tbink he very definitely does surrende r some 
of them, Mr. R ivers. 

1-. lr. RIVERS. I aID wondering whether the Supremo Court. would 
so hold. 

).Ir. SMART. I a.m sure they would agree witb tha.t because as a 
civ ilian you cary go <lown t.he s treet and cuss ou t anyoody you care to , 
but. if yo u arc 1Il the Army or Navy you cannot do that, and to tba.t. 
extent 11<' has certainly surrendered his constitutional right. of froo 
speech. 

~'[r . RIVt;l{s. The Supreme Court does not. give you a windshield 
when you start to cuss peoplo out.. 

Mr . L ARKIN. Trial by jury is a constitutional rigbt. t,hat. has held 
not to apply. 

i\lr. Rlvl;ns. Your answer would be 110. 
Mr. BnooKS. 1r that were not the case, why would the Supreme 

Court be sitting today on what is doubln jeopardy under the Con­
sti tu tion? 

Mr . L ARKIN. As Colone D insmore points out, they may deci(i e 
t he Wade case on the question of the imperious necessity n.thcI·than 
on constitutional grounds and the question may still be open after 
they finish with that cllse. 

~Ir. ELSTON. Hus that case been atgued? 
~ I r. LARK IN. Yes; it has been argued. 
~II·. ELSTON. And the decision may come dowlJ any day"! 
:\11'. L AnKIN. 1 thi nk so. 
i\ lr . EI,STON. Perhaps by the time we fmally write this bill there 

will be a de(,ision by the usual divided opinion. 
i\ tr. COLB. ~Ir. Chai rman. 
}. Ir. BUOOKS. ~[r. Cole. 
:\11'. COLE. Wi th your permission, ~1r. Chairman , I should like 

to go bllek to the question which ~lr. Smart has raised with respect 
to fI. strict interpretlltion of t hat proviso. As you interpret it would 
it make it possible for nil indi vidual to be found guilty by fI. court 
and upon review to be acquitted by the higher Il uthority and still 
come back and be tried agam? 

:\11'. I~ARKIN. No. 
i\1r. COL);. Taking th e strict interpretation of it you say, "until 

the fi nd ing of guilty Ims become finnl. " 
What you melln IS until the question of guilt has been resolv('d and 

becomes finnl ? 
?-.Ir. LAnKIN. Yes; Mr. Cole, I think that is a very germane lIolllysis 

and the Innguflg(' is perfectly susceptible of that. infetencc. Tho diflj· 
culty is thllt this hilS to be read in eonncetion with Il rtide 62, if 1 
might bring it to YOll l· attention, wlll're we provid(' thut when" "t'r 
t.h ere is Ull ncquittul of any charge that it cannot be sent back for 
rehenring or any other proceeding. 

too l r. R lvt.:ns. fiu t this has to be approved by the reviewing 
authol'ity--

M r. L AnK IN. An acq ui ttal may be I'e,';ewed for jurisd ictiona l 
purposes only. 

:\ Ir. RIVERS. I see. 
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\Ir. LARKIN. An acquit.tal may not be sent back (01" retrial at all. 
:\ Ir. EI,STON. It. is awfully hard to define jeopardy even in civi l 

courts. Thoro IlfC countless decisions trying to define it.. 
I t is not tcdUlically correct to say thai no person shall , without his 

consent, be tried the second time for tbe S8InO ofTcll!!C because he ('llU 
be lri('d (I scrond time for the same offense where a cnsc has been 
appealed by himself. 

.\Ir. LAltK I N. Thnl is right. 
Mr. ELSTON. And where there has been II. r('verslll, and it is tri('d 

Ilgain, he mil)' want n second triaJ, but he gets it bl'cll.lIs(' he WIlS the 
one who instituted the appoaL 

i\!i'. LABKIN. There I guess the reasoning is lhnt the first is a 
nullity for the some rcason und you IlfC trying it de novo, but. in 
reality it is the second lime. 

i\lr, RIVERS, Do we not have a lot of lhese t.wo-tI'inl ('Ilses wherc 
WI' tJ'y /l. mall in th(' FNIl'l'u\ {'ourts or thc State courts? 

,\11', LAltKI N, W(, bo.vl' no cont.rol over that. This jeopn.rdy hel'c 
wou ld apply lo II cow'L martial 01' fl militfll'y tJ'ibunll.l. 

~IJ', D .~GI{A~-~' I;:NI \lt;O, is it true when the se('ond trial h ilS been 
had that the defendUllt eould get morc punishment than in the firSL? 

~ l r, LAHKI N, Yes; if he is tried tIle second time and the crime fO l' 
which he is tried {'arries a Inlllldat.ory sen tence which was not imposed
th(> first time, 

MI' , GAVIN, Proceed from there, :\1r, Larkin, 
;\ 11', L ABKI ... , Then Ule court in the second case enn nnd must im­

pose It mandatory sen tenCe because the first courL has made a mistake 
of law in !lot imposing it., but. other than thn.t if ihe sentence is legal 
the flI'SL time, whn.tevel' it is, on rchearing lhe court cannot imposc II. 
gl'(,zlter s('nlcll('c. 

For instnllcc, if at the flI'St trial he was sentenced to 5 yeal'S for a. < 
crime which carried a maximum of 30 years, on a r('hearillg he ('ou ld 
1I0t be sen tenc('(1 to more than 5 years again. 

In Il. cas(' whel'e he is tried fol' a crime which cn.rries tho mandatory 
sentence of death, and the courL in ili(' first instance did not follow 
the law and did not give him thaI. mandatory sentence, but gav(' him 
some othc.r confinement or sentence, and if the second time he is 
found guilLy, they would have to give hi.m the maudatol'Y sentence 
thnt was call('d {Ol'. 

~' I r. 6HOO K8, ~ I y suggestion in reference to lIl is article, if iL me(>LS 
with the approval of the comm iltee, would be to approve it IlS it is 
subject to ,'copenillg it. in the event. ot the Supreme Court. decision, 
whjch is cnti r(>ly possib le, betore we termi.nate tho hearings. 

Is thcre any obj('('lioll to lhat? If not, it stands approved su bject 
t.o 	 thaL cxception. 

Art.icle 45. 
1\11', SMAIn' (rNl.ding): 

.\RT. 45, Plellll of the accused. 
(a) If an aceu~ed arrllin~ed before a court martial makco; any irregular 1>leading, 

or after n plcll of guilty set~ up matter inconsistent with the plea, or if iL aPlX'are 
that he hllll entered the plea of guilty irnpro~'idently or through lack of under­
.;tanding Qf il8 mealling and effect, or if he faits or refuses to t)lead, a plea of lIoL 
guilty shl\ll IX' enlere<l in the record, and the court shall proceed a.s though he had 
pleaded guilty, 

(b) A plea of guilty hy the accused shall not be receh'ed in a cal>ita! case. 
 


Hcterellccs: A. W. 21 ; N. C. und fl. , sections 413, 416 , 417. 
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Commentary: Subdivision (0.): O["awn from prescnt Army a.nd 
Navy provisiOllS, except. for tile pro\'ision for entering the plea of not 
guilty in lh t' record, which is /lC,W. The question whether the pica of 
not. (:uilty should be cnt(,J"rcl , in the sit.uations covered in this sub­
diviSion, will be trellt.ed as Iln interlocutory question, according to the 
procedure prescribed in article 51 of this Code. 

It is not. intended that. a pica of not. guilty to 1.111' ofT(>llse charged, 
bUL guilty to a lesser included offense, will be an irregular pleading 
within the meaning of t.his nrticlc. 

Subdivision (b) is new but. enunciates a rule now followed by the 
Army, and, as to certain capital offenses, by the Navy. 

The provisions of this Ilrtici(> will be supplemented by r(>guiations 
issued by the President. It. is contemplated t.hat. the I·ccommenda..­
tions of the I{cefc board as to the procedure to be followed by fl 
court martial whell a plea of guilty is entered wi ll be adopted. The 
proposed pmcedure is as follows (sec Keefe report, p. 142): 

(1) In general and special court. martial cases, the plea shou ld be 
received only after the accused has lutd an opportuniLY to consult 
with counsel appoi nted for or selected by hi m. H tho n.ccused hns 
refused counsel, ViC plea should not be rcceivcd. 

(2) In eV('ry case the nwt\ning and {'freet of n plea of guilty should 
be explailwd to the an·usNI (by tIl(' law oilic('r of a g('ucrnl court 
mnrtial ; by the prcsid('nt of a spl'eiai court. martillj; by the sumlllary 
court), sudl explanation to include the following: 

(a) That the piCil. admits the offense as c1111rged (or in n. lessel· 
dc~ree, if so piended), and makes conviction malldl\Lory. 

(b) The sentence which may be imposed. 
(e) That unless the ncclIsed admits doing the acts clmrgcd, i\. plea 

of {!:uilty will not be accepted. 
(:3) T he question whether the pica will be received will be treo.t,ed 

as an in tcdocutory question. 
(4) T he explanation made and the n.ceused's reply thereto should 

be set forth in the record of trial exactly as given. 
I t is ulso cont('mplntcd that the rcgulatiolls will provide thnt. the 

law OffiCN or the court shall explain the meaning of any special 
dcfellscs or objections which may appear to be availnble to the 
fl.cclised, i.n any cilse in which he is IIOt rl'present('d by counsel, Hnd 
shall udyise him of his right to make them, both as to the olrellse 
cha rged and lesser included offenses, before pleading to the geneml 
iss Ill'. 

T he prov isions contained in c1lopter XUI or tb e ~ l l\nual for Courts 
~ l llrtillll United Slll.tes Army, 1049, dell.ling with tho procedure fOI" 
raising speciul defenses lind objeet ions by motion, \\'el·e considercd 
by the ad hoc committee in conne("tion wit h this arLiele nlld npproved 
as a sound basis fOI" similar provisions to appeur in the new regulu­
tions. The ad boc commit.tee also considered, and approved, Ule 
provisions ill the 1949 ;\JalluaJ for Courts ) l artinl requiring thut if it 
a ppears from tbe cha l·g('s that. the statute of limitations bas !"Un 
against. a n offense, or in the cuse of a continuing ofT('nse, a part. of an 
offense charged, the eourt will bring the mntter to the n.ttentioll of the 
ac('used and advise him of his right to assert. the statute. If the 
accused pleads guilty to 0. lesser included offense ngni nsL which the 
stat.ute of lim itations hus a ppa rently run, the cou r t. will adv ise the 
accused of his right to interpose tho st.at-u te in bar of trilll nnd pUllish~ 



•

,

1054 


ment as to that offensc. Similarly, at the time the court. is making 
its findings, jf by exceptions and substitutions Lhe accused is found 
guilty of a lesser included offcnse, to which he has not. entered any' 
plea, the cow·t, will advise him in open court of his right to avail 
himself of the statuta in bar of punishment. 

r-,r r. BIWOKS. Is that substantially tlla present provision? 
;\ 1 ... LARKIN. Yes. 
~t.'. RIVERS. It. is the SRllle fLS the ci,'il law in that respect.. 
:\Ir. LARKIN. It. is substantia lly the sallle. Howcvcr we have 

extend ed it a lit.tle bit., and [ think we have by virtue of o~r explana­
tion in the commcntary, which becomes It part. of the record, supplied 
in much greatcr detail all tbe instances in which we feel the picil of 
guilty should be accepted. 

Those circumstances, in general , are that the plea. will be accepted 
only after tbe Il.c('used has had fin opportunity to consult with counscl. 
Tf tho atcused refuses counsvl or refuses to cOllSult with him then his 
plell will not be taken. 

'J'hllt is an nddcd protcct.ioll tllftt we feel suould be forced on him. 
~Ir. llnOOK S. III othcr words, the court, in cfreCL, Ilrbitritrily says 

he will entci' Il plea of not guilty. 
1\lr. LARKIN. H he refuses to consult with counsel, if he comes 

forw ard and says, "1 dl'sire to plead guilty," it is our opinion that the 
("ourt should ask, " Have yOli consulted with counscl?" and if he has 
not consultcd with counsel we Slhould force him to consult with counsel, 
nnd if he does not, do not. acecpt his plea.

rn additioll to that we feel that the meaning and the effect of tbe 
plea of guilt.y whieh he proposes to take suould be cxplained to him 
and that explanatioll should consist. of II. statement telling him that 
tho plel\ amounts to UI1 ndmission that he committed the crime that 
is churged ngainst him , that it, makes conviction mnndatory, and that 
he should be told the sentence which can be imposed UpOIl him if he 
Ilclmits doing ib!.! acts whith arc charged against him. 

If 11<' refuses, if he docs not want to take the plen under those 
cirt'umstllllces, or if he wants to make the plen I\.lId will not conform 
to those circumstances which arc to mak,.. sure that he understands 
what he is doill~, then, thc plea should not. be accepted. 

We feci that IS u proccdure which will give an added amounL of 
protection to the innulllernbl(' cases wberc pl('fts of guilty af(' taken, 
particularly among the younger men. 

1 I.hink it would 11Iwe th e I!..dlied advantage of seWing once a.nd 
for all that he is tIl(> man who did what he is charged with doing and 
we would be relieved thereafter of the eontimmJly tomplnint of 
a.ecused tha.t. Lhey did not undc.rsta.nd what they wl\I'e doing when Lhey 
took their plea. 

In Ildclitioll to that, we would have the colloquy between the 
court and tb e accused aL the tllking of the plea. and the record trans­
scribed verbatim and not just. ha,"e a. form whith is printed and says 
the accused was infOrlm·d of his rights. 

),11'. BnooKs. Dol'S this contemplate a pIeR of nolle contendere? 
~Ir. LARKI:\,. No, si r, it does not. 
)' Ir. BROOKS . That is not a. proper plea. ill a cou rL martial? 
~Ir. L ARKIN. That is right, ). 11". Chairman; 1 do not know of any 

such plea. 
MI'. ELSTON. 'Vhat is mCRnt by the statement, "irregular pleading"? 
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\tr. L.\IlK I N'. J think t.hat, would co'"er a pleading wbere a !lUlU 

'Says guilt.y, buLl wanL Lo make Iltl explanation.
\Ir. }:;LSTON. There is no provision iu Lhe military courts for lilt, 

filing of n demurrer, Il. plcll in abatement, a motion to quosh lho 
eharg('s, or anything oC that sort, is there? 

\Ir. LARKIN. No, sir: There is no pro\"ision for specinl pIcas-. A 
motion practice is provided and t.he regulations sp('il out. the diffcrent. 
kinds of motions w!lit h cnn be made. 

Again in the commcntilry on this article, which will be a part. of 
the rccord, \\c have sprlled out. the procedures for such motions as 
they orc now contai ltcd in lho .\rmy \lallual so that. the drafters of 
the new munun! will und('rsland that. it. is part of the lcgisJnt.ivo 
history of this pro"ision hel'c, and that t.his mot.ion pmclice as it is 
now provided in Army courts martial will be cont.inucd . As I say, 
it. is 011 page 65 of this commentary. 

~rr. RIVERS. You Illl'on th e proper motions to mnke? 
:\11'. LAnl""'. That ill right.
i\ lr . RlvEns. Corrcsponding to the ones that. ),11'. Elston h as 

mentioned? 
:\Il·. L ARKI N. That. is right.. 
i\ l r. RIV~;ltS. Can you makl' that. more definite And certAin? 
Colonel D INgMon.;. You wi\! n:'call they havc abolished all of these 

sl)l'cial plcns in the Fl'dl'l'al comts and provided that the sa me point.s 
S 1811 be raised by motion . 

i\11'. RIVE RS. t >ICC. 
('010i){'! Dl:-'<S~10H.;. 'I'll(' rcason being that the pleas became SO 

technical that tl loto~ thC' 1111\ ycrs did not understand thC'm themselves, 
pl'rhaps, alld we ar!' following cxactly lhe r~edcrlll rules of procedure 
both in thl' pn'S('nt IlltmUllI and in this code. 

,Mr. BROOKS. ThaLall preliminary pleas should he by motion? 
Colonel DINSilotOHE. Yes, sir, that is right, sir. 
),11'. GAVIN. Supposing a boy is accused of a. crimQ now Ilnd defense 

('ollflsel i:i nppointed, bow mueh dc£ense docs this counsel achulHy 
give this boy? Supposing the casc is a bad one, does hc indital(' to 
him that he should plead guilty Or be should not plead gui1t..y, and 
whell he goes into cou rL how much defense does he give him; that is 
wha.t 1 would like La know from somebody. 

~l r. ELSTON. The code that we arc drllfting provides that counsel 
must be qunliJi!'d counseiJl thnt. they must be admitted to practice in 
the dis lrict court of the Ilitcd Sta tes or the su preme COlll"t of ono of 
the St.o tes of the Union, aud it is Ilssumed t.hat if they have been 
admitted t.o practice in one of those courts and approvec1 by a Jud ge 
Advocate General thnt Lhey arc quolified counsel. 

Mr. BROOKS. Fm·tbermore, it. provides that. be may have assistant 
couns!'l ill certain cases. 

11r. ELSTON". And if he is not satisfied with any counsel that might 
he selected for him, he can employ bis own counsel. 

Mr. GAV IN. Docs he know that, is be apprised of that fact? 
:Mr. ELS'l'ON. We have put. in here that they must notify him of bis 

rights. 
·11r. RIVERS. The way it is now a good delll depends on who Ims 

charge of his fitness reports. 
Mr. B ROOKS. 1n mnny respects be has a grcater amount of protec­

tion than in civil courts. 
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?>.lr. SMART. In line 14, IlS subsection (b) is now written it says ­
A piea of guilty by the accused shall not be receh'ed in a capital c&.Se. 

A man mlly bC' chllrged with n cnpitsl olTcnsCfllld in thc sa lllc charges 
nnd specifications be charged with Il noncllpiUtI offense, and this 
IOl1guag<, would pre"ent taking Ii pica of guilty in the nOIiCll pitll1 
otrCIlS('. At thn t point I would delete the words "in 8. cn pilfll cnse" 
and substitute "t.o nn ofrense for which the dea th pcnnlty may be 
adjudged." 

:\Ir. LARKIN. 1 will certainly be content with the committe("s 
decision 011 that. 1 ('nn sec ~1I . Smart's point, and we considered it. 
ourseh'f's. lL is onc of ll1('8(, little technical things that. sometimes 
('Ruses difficulty . As it rends it is perfectly true that the circum~ 
stllll('CS set for th mny hnppeu, if a mRn was chargcd with murder 
and decided or wished to plead gu il ty of manslllu~hter, the lesscr 
included offense, if you will, it would nppCflI' by thlS language thllt. 
he cou ld not. mllke such a pica . 

We iI'i('d to tllke Cftre of that by spelling out. in the commell tflz·y ,lhat. we did not. i.ntend that. 
'I'hc reason we did not use th e word "offense" is because it. brings 

up the sa m£' pt·oblelJ1 in the special court. Now, it. do('s nbt hapP(,1l 
very oft(,ll , but, of ("Ourse, a special court can try capito l cnSes 01' a 
capitaloff(,llsC'. 

When till'Y do try Il eapitni offe nse, of course, t.IH.'J, cannot impose 
morc thun thc ju risdiction nllows them to impose. fh cy cannot im­
pos£' morl.' than 6 Illonths, which, of COurse, op('rf\tes to the faVOr of 
the I\('citfl('d. Ir you Sily a pleu of guilty shall not be r('e(>ived in 8. 

cupitll! o{f(>os(' then, of coursl.' , h I' ('ou ld not. plead guilty to 0. ca pi tal 
ofTc·nsl.' tril.·c! by a sp('("ill l COlll·t, ('ven though he cannot g('t more t1lEm 
6 mouths th cr(', so it is a qucstion of which word IllRk('s it. clearer. 

I will be (·ontl.'nt with ei ther word. Tbat is not. arguing with :\Jr. 
S01Rrt, but. just try ing to explain our thought on the mflttcr . 

.\11'. S:o.IART. You mi~ht. go farther and say, thl'll, "I'xcept. as pro­
vidNI in IIrticil' 19," wlueb prescribes t he jurisdiction of spe<-iai courts 
martiaL That would certain ly cla.rify it beyond Illly doubt. 

:\11'. L AIUOK. That is right. 
111'. BnooKs. Is tiH'rc !lily further discussion of that? In oth('r 

words, changl.' it to read : 
A pIca of p:UilLy hy the accuscd shall not be rcceived to an offcn~e for which 
 

the death penalLy may be udjudged. 

You hlwe heard the suggested amendmcnt. All in favor of the 
amendment ~ignify by sayi ng "o.y~," and all opposed "no. n 

The ayes seem Lo hnvc it. 
Js then.' !lny further discussion of this articlo? 
All'. IH:GuM'n:Nlm:o. D ocs article 19 refer to the jurisdiction of 

spec ini COllrts lUaztinl ? 
1\lr. L AR KI N. Yes. 
1\11'. OEOnAn't;N1UEO. Suppose he was to be tried before a genel"lll 

cou rt !lulI't illl , could IH' not. still plead gUIlty to a lesser offense than 
the 01\(' cilargNI? 

1\11'. L AnK I N. We hope he could. T think using the wo rd "offense" 
is all right. thrre bccausf' it would be the lesse r includrd ottenS('. 

~Ir. BIlOOK1>. This as originally written was intended to cover a. 
case like w(' had in Chicago, t.hc Loeb case, where the defendants 
pleaded gtlilly nnd t hrew t hemselves on the mcrcy of the court. 
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;\-Ir. LARK IN. This is Ill'\\' in the stat.ute, but it. has been a rl'gula­
tion of t.he services for years. The intention is that. you do not. permit. 
a man in II. case in which thc death penalty is possibl(' to plea.d guilt.y, 
wbich is uniform practice in civil (,'OUI·tS. You just. do not. let. tl. man 
I>]eod himself into the denth pennlly. 

~Ir. ELSTON. Some Stnlcs permit him to plead guilt.y, but they 
require that evide nce be tak en to determine the degree of homicide 
in volved. 

Mr. BROOKS. If there is no further discussion of this article, we will 
proceed to article 46. 

~Ir. S:o.fAnT (rending): 
ART. 46. Opportunity to obtain witnc~sc~ and other evidence. 

The trial couns('l, df'fcn~e counsel. and the court marlial ~haU havc cqual
opportunity to obtain witnci:ll'CS and other evidence in accordance with ~lIch 
regulations lUI the Prc.~idcnt may l)tc-~cribc. Process il!8ued in cO\lrt-marlia\ 
CIlo.."Cs to compel witn('.'\S('~ to appear and te:;tify and to compel the production of 
"ther evidence !lila\! l>u ~irnilar 10 that which courts of ihc l'nitcd Stntc!lll/l\inj\
criminal jllri~di('tion may In\\fully bsuf' alld shall rUII to an~' part of the Uul\<>d 
Stll.le~, its 'i'('rrilorics, and po,",,('.~~ioll::l. 

R efcrences: A. W. 22; A. G. K. flI·ticie 42 (b); IlI'oposed A. G. N. 
nrticlc 35. 

COlllmcnUlI'Y: This Ill'tide is based on A. \V. 22 ond proposed 
A. G. N" nrticle 35. Tbe 111'St. Sentence of the article is inu'ndcd to 
insure eq ualit.y bct.ween the parties in securing witn('sscs. 11.. is felt. 
uppropl'iat.c to leu\'e t.he mecbanicRI dettlils as t.o til(' iSSUl1ilCe of 
process to regulation. 
~k BnooKs. Is "here any discussion of that? If there is no dis­

cussion, we will proceed. That is substtlntillliy the IRw I1S it has be('u? 
~Ir. LARKIN. That is right. It pl'esen'es the addit.ion to th(' old 

article 22 which the Elston bill provided. We have reworded it. fI 
little more. You g('ntielllen in the last session udded the pl'o\'ision 
that witnesses for the d('fellsc shall be subpeMed upon the request. of 
tJle defense counsel through process issued by the trial judge Rd"ocat.e. 
Tha t was in nddition to the pre\'ious provision. 'Ve have reworded 
it. by saying "shoU huv(' equal opportunit.y to obtai.n witnesses ond 
other evidence." 

We go a litt!(' further; but in essence it is the same IlS the pro"ision 
now in efTe('L, 

~[I'. GAVIN. Supposing that ill un (,mergcncy some of the witnesses 
were in other pal'ls of the world other t.hnll the United Stutes, it.s 
T(,ITitories, and possessions, how would you bring those wihless('s 
back to It'st.ify in 0 trilll that mil)' be held here in tho United St.llle!>? 

MI'. LAnKIN. Well, you would bring thom back if you could uncleI' 
ilny eircumsLiLn('es, but. if it were physically impossiblo you j ust could 
not. do it.. If it. tUrns out thot tllt'y lire mos t ma.terial to the issue 01' 
t.hat. Liley R/'O the only witnesses to the case, why, you just. could not 
try th e eflso without. them. 

~Ir. ELSTON. If you could not. bring them back, you could certainly 
wkc their depositions. 

,Ur. LARKIN. That is possible. 
~II'. BnooKs. And the dcfcndlll1t would havo the same opport.unity 

that the prosC('utiOll has'! 
~II': LAilKIN. Thllt is the way we ha.\·c tried to spell it out in 11('1'(', 

yes, Sir. 

85:!66---f9-~o. 31-32 
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i\lr. UIVERS. ThC'rc would certainly be ground for fl. motion to 
postpone. 

~Ir. L AIIKIN. Yes, sir. 
o i\I~. SMART. The defendant w~uld actually have more opportunity 
IJ\ tillS respect. than the prosecutIOn would have bccause yotl willittt('r 
find that the prosecution cannot take depositions in 8. capita l offense 
case, whereas the-ddendants CRn. 

~Ir. BROOKS. tn whlll article is that.'? 
~ I r. SMART. ArticJ{' 49. 
~ Ir . BROOKS. Article 49? 
~ I ... LAnKIN. Yes, sir. 
i\lr. BnoOKS. If thC're is no furthcr discussion of article 46, it \1' iIl 

st.nnd adopted us rcad . 
Gentlemen, it. is high noon. If there is no objection we will adjourn 

until 1 :30, and it is th e though t of the chairman that, un less therc is 
objection, we will t'llll on unti.! 4 o'clock and t ry to finish whnl we CII II. 

T he commiLtce slands tldjourncd unlil 1 :30, 
(Thel'cu pon , lhe com mit.lee Ildjoul'lled until 1:30 p. m.) 

Af 'TERNOON SESSION 

(The subcommitlee reconvened, at. 1 :30 p. m.) 
l\ l r. BnooKs. The' subcommittee will come lo order, 
l\ lr. SMART (rending): 

ART. 47. Refusal to appear or testify. 
(8) E,,{'rY per"lon IIOt ~ubject. to thi~ code who--­

(I) hILS been duly subpoenaed to appear 9 . .'1 a witnc;;:~ before an)' court,.. •martial, military commi...,.ion, court of inquiry, or any other military court or 
board, or before IUI~' military or civil officer designated to take a de]>osition 
to be read in el'jdence before such court, commi~qion or bosrd; Rlld 

(2) has been duly paid or tendered the fees and milea~e of 8 witness at 
the rate8 allo~'ed to witnClll'e!l attending the courts of the United StatC!l: snd 

(3) willfully neglccts or refuses to appear, or refu..es to qualify AS a witness 
or to testify or to produce any evidence which such person may have been 
legally subpoenaed to produce:

"hRII be dcemt'd guilty of Rn offense agRinst the t;nited State~. 
(b) An" ]){'I"l!on who commil~ an offense denounced I)y this Article shall I)e 

tried 011 information in a Fnited States District Court. or in R court of ori/olinaJ 
criminal jurisdiction in an,' of the wrtitoria! poiISCSIlion~ of the l'niled State~, and 
juri~diction is hereby conferred upon such courts for such purposc. Upon con­
"iction, lIuch persons ~hall be Jltmi.qhed by 9. fine of not more than 5500, or im­
pri~onl!lent for II. period not exceeding ~i;\" months, or both. 

(c) It 8hRll be the dlltr of the United States district attorney or the officer 
pro!;Ccut inK fOI the Government in any ~llch court of original crimina! juri"diction, 
"I)on the ccrtification of the facts to him by the military court, conHlIi",~ion. court 
o inCluiry, or board, to file an information against and prosccuto any persOll violat­
ing Ihi!! Article. 

(d) The fI..'C!I and mileage of witncllScs shall be a.dvanced or paid out of the ap­

propriations for the compenHation of witnCl!Scs. 
 

Referenccs: A. W. 23; A. G. N. article 42 (c); Pl"opos('d A. O. N., 
article 35 (b).

Commentary: This article is derived from A. W. 23. Propoc;ed 
A.. O. N., article 35 (c) is similar. Tbe proviso in A. W . 23 making 
certain offenses in title 18, U. S. C. applicable to procecd iJlgs before 
courts martial is omi tted, since t.he language of litle 18 includes the 
imporltUlt. offenses against military justice, <;uch as perjury and bribery 
or judicial officer. (See title 18, U. S. C., sees. 206,210,1621 , 1622 
(1948).) 
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)o rr. BnooKs. That. is the same as the Articles of War 231 
~ I r. LARKIN". That is right, (\ Ir. Chairman. 
Mr. BROOKS. 1I0w about the Navy? 
~lr. L ... nK IN. The Navy nrticle 42 (c) i'i similar; and a.rticle 35 (b) 

of the proposed Na.,·y bill in the eightieth session bas a. similn.r pro· 
vi3io11. You will note specifically that an offense of this character is 
not tried by court martial but by the United States courts It. is an. 
adaptation of what hIlS been in the law. 

l\ [ r. nIVERS. Alld he i"3 tried on information? 
\I I'. L ARKIN. T hat is right. 
1-. l" r. O};GRAFFENIUED. l\lr. Larkin, docs tha.t section 2 mean that 

in ordOI' to require him to come up to It heariug you have to either plly 
him or tendcr hun the fees before he gets tbere? It says "has been 
duly paid or tendered the fees" and so forth. 

Mr. L ARKIN. 1 should say so. 
~ Ir . DEGttAHENIHED. Usually you just summon them to appear 

and then n,fter they test ify they plly them milcago an d so forth? 
1If l". LAHIUN. Well, you see by virtue- of having difficulty wj ,h 

civ ilinn witnesscs we arc going to an extreme. If one is subpcnaed 
and he says he wi ll not come we will go further and say, "H ere o.re 
the fee :; right now." 

~ l r. BnooKs. You ha\'c a different situation, a lso, when you get to 
this jurisdiction, from the Stnte jurisdiction. YOUI' dist.ances are 
greater, Ilnd the expenses arc greater. 

Mr. LARKIN. That is right. A person might have a legiti mate 
reason to ref usc . 

.Mr. R lvEns. As the chairman says, tha.t is absolutely right. 
:" Lr. SMART. We had Lhe sallle thing as far as the subpellas to Con­

gress nre conccl"lled ill the last Congress, when our com mittee ltad the 
subpena powcr a nd we had an appropriation to support that. The 
rule is that if we subp{,lla witnesses here they may demand and must 
receive the round trip first class rail transportation plus at least I 
day of authorized Fedcral per diem. Otherwise they are under no 
obligation to appear. 

I\fr. R lVEns. l'bot is fnir. 
l\lr. SMAnT. T hat is fnir, and this perpetuates that rule. 
1\1r. BROOKS. I\ l r. Gavin, nrtic1e 47 was just read. There seems to 

be no cont.roversy about. it. It is a rule that has been in force for n. 
long lime. It is with reference to the en forced attendance of wit.­
nesses and provides fol' punishment in the Federal civi lia n courts. 

MI'. SMAnT. Th is is for witnesses not subject to this code. 
~ II' . B llOOKS. Yes. 
M I'. GAVIN. I tLHl.nk Lhe gentleman for tha.t explanation . 
.Mr. R IVEUS. Also, it provides for payment. before he gets tbere. 
Mr. BUOOK!;. I s {h o. l'o. nny con troversy a bout it? 
l f t here is no ob/'eetion to the article as read, we will llpprove it. 
M r. SMAIt'f (reae ing): 

ART. 48. Contempls. 
A court martial, prov05t court, or mil itary commission may punish for contempt 

any person who USC8 any menacing words, signs, or &.cstUI'"CII ill it1l presence, or 
who disturbs its proceedings by any riot or disorder. Sucb punishment shall not 
exceed confinement for 30 days or a fine of 5 100, or both. 

Refercnees: A. W. 32j A. G. N. ar ticle 42 {a)j proposed A. G. N. 
article 35. 
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CommE'ntury: This Ilrtiele is cleriv(>(\ from A. ". 32. T IH' propoSt'd 
A. G. N. article 35 would require contempts by persons not subj<'ct 
to this coele to be ll'ied in ciyil courts. J t is felt essential to the prop('I" 
functioning o f fl. court, howevel', that it hoye direct control o\'('!' the 
conduct. of P{'I'SOIlS appearing b('forc it. 

~lr. Chnirmnn, 1 think that there are two things that should b(' 
clarified for the record here. One is that this section contemplates 
the right. to punish for collt('mpL civilians who mily be testifying or 
appearing ns (,OUIlSC\ in n court-mart ial case. Sccondly. while the 
alticle dO<'5 not. sny so, it anticipates that the military court may 
punish summarily. 

Mr. R lv.;ns. Ch'iJiolls? 
Mr. SMAHT. ThIlL is correct. 
~' Ir . RIVERS. Not subject to it? 
~Ir. SMAWI'. When dvilillns come before a cou rt. mlll"lill l lhey must. 

be bound by tlll' saIne rules of decorum as the other proplc be fol'o it. 
1 1r. BROOKS. Is th(' Federal rule 30 days or 10 days? 
1 1 r. L A nKlN. ) lh ink it is 30. The presellt Ill"tide of Wf\r' from which 

t.his W!lS dn1.wn for 30 days. That is a r ticle of war 32. Also:a $100 
fin('. It. is ('xlll'tly the same. 

:"lr. BnooKs. W(,II, it. is substantilllly the Sllme rule thlll you hllv(' 
in th(' l1'ed('rlll criminul ('Out·ts? 

~Ir. L 'd IKIN. And th(' Silme rule that we have in the Articll'S of 
\Yar righL now. 

~Ir. BnooKs. Y('s. 
).11'. LAnKIN. It is designed to operate in the court 's presence'. H 

the court martial cannot conduct its proceedings in on ord erly quiet 
way it just cannot get to the issue', and you cannot in n contC'mpllltive 
mannC'1' decide' whal is right and whn.t is wrong. UnlC'ss it has the' 
pow('r to disciplin(' those bcfore it you may have the most f'ITlllle 
kind of proceNlings, nnd the most disturbing circus almosphcrC', as 
you v('['y fl'equ('ntly huve in some sensational civil cases. 1r thc 
court cannOL operate its Own proceedings in a dignified manucr ils 
l>I'oeeedings become' inloiel'llble. 

r-,Ir. "SnOOKS. Is thcl'(' any Ilppeal (rom this? 
~Ir. SMA It1'. TIH'n' is none. There is a limited punishing powcr n.nd 

tbel'(' is nO Ilppcnl. It is a summary citation for contempt 
MI'. BnOOKS. This is 30 duys (o r c!lch suc(.'('ssivc or each offensc, 

plus the fiu(' of 5100? 
r-. I ... L AnKIN. 1 s hould say so. 
r-.lr. Rlvnu~. Do WI' hz\\'e the ILUlhority to write' in this pflrlicui:lr 

code any proviso fol' punishing civi lians who intcrf('l'c with n i\1 P 
who is UI1'('sti ng som(,OIH' subjcct to his jurisdiction? 

Mr. LAIlKIN. No. 
Mr. nlvEns. Would he hft\"(' go go into a Fcdcrnl coun 01\ infor­

mation? 
i\1r. LAIlK[~. L would think so, obstructing justice or injel'(ering 

with nn ofllcl'I' in the perfonnnncc of his duties. 
~Ir. nlvEns. [ n fl SUlle COUl't or a Federnl COUl't? You S('(', 11 

United Sttlte's mill'Shnl has jurisdiction. 
}'Ir. LARKIN. I do not know about the Federal court, i.n gencral. 
~tr. BIV Ens. ThNe must be plenty of tbose cases already. 
MI'. LAIlKIN. I think probably the jurisdiction provided in the 

State court is adequatc for that purpose. 
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~'Ir. B nooKs. 1 would like to IlSk one question. It is going bark, 
nod 1 lhillk il, hIlS been oo\'cl'('d, but. r did nol fully understand it. 
Exactly what. is the definition of a provost court? 

Mr. LAnKIN. Well, I suppose the name itself is derived from the' 
Provost, Marshal's Department., Wllich is generally the DcpartmcnL 
that controls th(' military police. 

~Ir. EnooKs. How do('S that cliffeI' from II court marlinl? 
)'Jr. LAnKIN. W('II,o provost. CO\ll't, like other military commissions 

und tribunnls whi('h fire usually used in occupied territories lind which 
nre the crcatul'(,s of the occupying authority, is operated in fl('('ordanc(' 
with Wh81{'\'('1' rules arc prescribed for them. :\[ooy of the miliUll"Y 
or provost. courts, fol' inslnnce, thaI. operate in Qt'cupied territoriI'S 
will follow, to a largc cxtent, the court-martial pro('cdul"es, but tlH"Y 
may spc('ifically apply lhe local law. 

In mllny r('('('IIt. coscs in occupied t.erritory til(>Y have followed the 

j)l'Ol:('dut'{.s of I:ourt Illllrthll, but specifically t.hey applicd t.ho Gel"lllOIl 
nw. They a['c ael ho(, spe('ial courts for a specml purpose. 

Mr. BnOOKS. A['c they not intended to covel' t.he civilians? 
A[r. LARKIN. Civilians who fire not. subj('ct to the code. 
;\1]'. BnooKs. Civilians who are not. subject. t.o the code. Is t.hat 

right., Colonel? 
Colonel DINSMORE. It is for the trial of civilin llS for the occupied 

tCfritory. 
~lr. SMART. r might ndd, if you will forgive t he pC'l'Sollal reference, 

t1w..t I was n Pl'ovost court. oVC'r5eas appointed by virt..uc of the proclil­
Illations which gove Gcnel'ru ~locAJ'thur the Qtltbol'it.v, whi('h sllbse­
quelltiy was delf'gotcd down to the Sixth Division. ~Iy jurisdiction 
was 5 yeol'S confin('lllent 01' $5,000, either olle or both, I sat. 1l10ne 
as ono judge find I tried nothing but civilians not subject to the 
Artide of War, 

~lr. RlvEns. r guess you ga\'e th!'1ll the limit? 
~Jr. S M ART. Some of them. 
~Ir. BnooKs. In the light, of that fllct, genlh'Olcn, tlo you want to 

approve this provil\ion? 
~Ir. GAV I N, Let us ~o on. 
~ I r. BROOKS. I s thel'e any objection to article 48? 
Thcre is no objection. 
~Ir, SMA itT. Do you wont to re\'ert to article 36 now that ~Ir, 

Elston is hel'(' , sir? 
Mr. BROOKS. Yes, let us take up I1rt.lele 36. 
1>. 11'. SMART, Tn ol'der to rcslntc the issue, :i\ l r. Chnil'llli\II, Illn-y I 

briefly sny thl1 1. th o qu(>stion I'eyolvcs Ilround the lise of the words, 
in lines 5 and 6 of pllp:e 32. "so far ns he deems pl'nct.icable." 

The qurs\,ion which ~ I I'. E1st.on placed W(lS wh('['el1.bouts in tbe 
military do w(' depa'l·t from F('(\Nal proced ure. 

r think ),h·. LOI'kin is now pl'f'pn-re<i witb specific faets t.o show that. 
th ere I1l'e {ii(f(,[,f'llct·s. which milk£> \,hese WQJ'ds nCCCSSlll'y. 

).11'. RIVEIIS, Were you not. Il lso supposed to fix up the probtrnl of 
men? 

~Ir, S~!'\nT. W'ell , if you Ilre goinp: to delete those words it would 
be very simple. It is a question of keeping the words or deleting 
the words. 

~ l l'. BROOKS. Wc will hear from Mr. Larkin. 
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:Mr. LARKIN". Since the committee considered this article the other 
doy we have made n. \'cry bri('f comparison. of what Wt' think nre th!' 
rules of evidence generoUy rc('o~nized in the trial of criminal cases in 
t.he United Stales courts wilh the general evidentiary problems that 
we face in courts mflrlifll. It is not n compl eL(' study or comparison 
by ilny means. We iust. have not. htld the t.inw. 

As mentioned by Colonel Dins more, One evidentitll'Y principle that 
differs considerably is the On£' On judicial notice . If the phrnseology 
here is deleted Rnd the manual must. apply the principles of Inw ami 
rules of evidence generally recognized in the Federal courts, thC'n the 
question arises on n problem of judicial notice whether the multitude 
of records thai arc kept. by the military and the great, number of 
official documents, 01' documents kept in the regular course of business, 
could be judicially nOliced by \' irtue of the fnet thnt they would not 
be entitled to judicial notice under the Federal rule in a Federal 
court, 

For that reason judicial notice in the military is broader tha n the 
Fedcral court. mlc, 

There is an added pJ'Otection, however, in t.hat. when a court martial 
takes judicial notice of th ese records, there is, in accorda nce willl 
the regulations, a provision that a copy of the regula.lion 01' the officinl 
paper is given to the court, so they are not taking judicinl notice of a 
principle only, but of the specific language, There is a difference, 

You ha ve certain evidentiary rules for the authentication of foreign 
documents, for instnnce, in the Federal systt'm which require that 
they be authenticated by collSul before they become admissible, 
There is a lot of documentary ('\'ide nce and printed mntel'ial that. ,
would come before the milittll'y courts martial in 8.n occupied area, 
or in a battle zone 01' close to One which you could not get. au thenticated 
by a consul. He is just. not anywhere neal' where this eourt is held. ( 

So if we were I'equir'cd t.o follow the Federal and were bound by it, 
we could not. use the document. unless it were authenticated by a 
COllsul. 

The rule on searches and se izures, for instance, is not exactly th(' 
same as it. is in a Fed('ral court. It is, of course, applied wbem 
military personnel 01' tiJ{'ir families arC billeted in a home of their 
cwn, where a warrant would be required, but. on camps, stations, and 
posts and so forth we do not. follow tbe normal ~earch and seizure, 
Frequently you could not find nllybody to issue it wart'ant. 

There arc olher problems, Forinstanec, there is tbe question of 
admissibili ty of medical records. I think, as a mattCr of fact, there 
is a difference in th e admissibilit.y of medicall'ecords in the different 
ei r('u it. courts. 

We would be faced, in otber words, if that language is deleted, and 
the mallual by this article ['equires that the prj.nciples and laws of 
evi<i enee generally reC'Ogrlized by adopted, with following full'S that 
are actually not. practica ble , 

In additiou, we would be faced with this problem: " Te would try 
to set out in the manual what we think is generally recognized, Of 
course, we arc going to try to do tbat. anyway, Dut till' question is, 
if we arc forced to set out what. is generally reco~nizcd there will 
always be a question, and an aeeused might. usc tillS very neatly by 
slLying, "I do no t belicvc t.hat. is the gencrall.v recognized ,'ule in ihe 
}'cdcrnl courts," Then wo would be faced wit h lhe<lueslion or whether' 



, 

1063 
 

It. IS or is not.. You would have to poll each circuit. court ami say 
that three hold onc way n.nd ono the other way, and, thereforo, it. is 
generally recognized. It it were two and two, 1 do not know what 
would be generally recognized. 

1 t.hink tbe laws of ev idence as spelled out in the manual would 
always be subject to 1\ collateral attack. 

If it is true t.hat despito our good faith in writing them it turns out 
that some court construes ou r understanding of what is generally 
recognized to ho wrong, then 1 should think that the accuscd would 
have a right to a writ of habeas corpus, and it might cause a gn'st deal 
of trouble. 

).Jr. RIVERS. What if the Prcsidc.nt should consider it. practicable 
to pcmlit tbe usc of lapped conversations on telephones? He could 
do so under this. 

Mr. LARKIN. Taking an extreme case like that­
[l.1\11'. RIVERS. It would not.. be extreme on post, where it comes 

from a central exchange. 
M,·. L ARK IN. No. I say that we could tnke a case which J would 

think would be extreme on the President's part, to make such a 
regulatioll. 

"Mr. RI VERS. He would ha\'e the authority, would you not.. say, 
under this? 

Mr. LARKIN". He perhaps would, except that he would lhen not bC' 
following what is gE'nera liy recognized in the trial of ('riminal cascs in 
lhe United States court because section 605 of the CommunicAtiolls 
Act of 1934 specifica.1iy prohibits the admissibility of such evidence in 
a Federal court. That would be n clear misinterpretation on his pflrt-; 
and actually thc mauual is to come to Congress. If the services hnve 
in the past written [l. mallual which has bccn ap\lroved and promul­
gated by the Presidcnt which does gellerally fo low Federal law, I 
think they can be trusted to do so in the fut.ure, in ad(lition to the 
fact tha.t. the mnnufli will come to Congress. 

No\\, Congress can object 10 allY rule of evidence ill the manual by 
saying, "We do not t.hink this i<; the generally rccognized Federal 
rule, and we want you to change it." 

1 think it is bett.er to do it that. way thaD to strike out the discre­
tiollary language and put these rules in 8. strait-jacket. 

Now. there may be other important. differences. As I say, we just 
have not. had time to compare each and every Federal rule and try to 
understand whaL is the genernlly recognized one. That is one of the 
difficullies. 

Mr. ELSTON. ;"lr. Chairm!lIl, I did noL object. to it before. T said 
I had all open mind on iL, but I thought we ought, \:Q be advised. 

Mr. TJARKIN. Surely. 
~ lr. ELSTON. As to how (ar they mi9"ht go under that language. It 

seems Lo me, in view of 1\'11". Larkin s explanation that the words 
could hardly be deleted. With his explanation in the I"ecord- I I.ssume 
the manual ",'"ill more 01" less indicate the same thing-if that is done, 
perhaps no harm will be done, particularly since the rules have to 
be reported to Congress. 

Mr. LARKIN. Yes. 
Mr. ELSTON. Congress will have an opportunity to pass on them 

later anyway. 
:-'Ir. L AIlKI N. That is I·ight. 
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~lr.BnoOKS. I t.hink the time was well spont in the ilwesligntion; 
and ~lr. I.arkin's explanation will certainly help. 

Mr. GAVIN, JUSt. onc thing. 
You mentioned in your statement about questioning the admis­

sibiJit.y of hospitnl records in a. case. Ho\v would that come about, 
that. they would qu{'stirn the admissibility of hospital records? 

)"fl'. LARKIN. Well, 0. hospital I'ceord, or a record of RutopS)" (or 
insta nce, mny be h<:'arsay, if the medical examiner who did tho. autopsy 
is f1.vnilable 11.5 Ii witness. 

Then you havc the fnct. that the autopsy record is frequently a 
combination of findings of fact, what. the personal physict\t co ndition 
is, temperature und so forth, nud also may include opinions and 
dingnoSl's. 

Thcl'c arc a number of evidentiary problems in COllnection with it in 
addition tQ tho possible problcm of tho bearsllY rulo. 

As a I'csull.., to attA:lmpt w pic.k what you think is the gcncmlly 
I'ccognizcd one is on olmos \.. impossible task, and almost flilybody's 
gUf'ss.

MI'. CAV IN. Suppose that a. boy had a bad bcating flnd was sent 
to the hospital fillet the rcoords proved that hc rcceiycd 0. bad bC'ati ng. 
Could the court dcny the admission of those I'coords inw the tA:lstim:my 
01' trial? 

~Ir. L.O\RKIN. Wcll, t1wy conceivably could delly tho,t portion of the 
record which statA:ls thot in the doctor'l'\ opinion 8u('h ond such hop­
peneci, if the doctor is a.vailable to oomc in and testify himself so that 
Iw ('an be cross-exllmillt'd 

;\11'. ELSTON. The same rule would apply to the d('fendant os would , 
apply to the prosecution. 

?tr. LA nKIN. Exoctly so. What I WilS trying to point out \\fOS the 
diffieuhy of picking what is supposcd to bc thl' gl'llC'rolly fC'cognized < 

rule. ram Irank to soy 1 just do not know wbo.t it is. 
~Ir. EI.STON. Ordinarily, hospital rccords nnd stich Ofe ndmissible 

if thcy are original rCCQrds. 
~Ir. LAnKIN. That is right. 
~Ir. EI$roN. And if the opinions expressed are the opinions of 

experts like cio('tol'S. 
~II". I -IAIlK!'''- ThaL is ri~hl. 
:\11'. ELSTO:-;r. But. if it IS all opinion of some nurse or som(' oth('r 

person appearing in thc record - if she were noL qualified os an expert. ­
th('n the court might cxclud(' thllL. 

;\11'. LAltKIN. That is right, It depends on til(' circulllstllllcCH of 
whaL is in thc'r('('ord. All kinds of information SN":IllS to find its woy 
inLo records of this kind. 

~IJ·. ELSTON. 1 cnn SCC' where it might. be just as much to tht' 
advanta~(' of the defendflilt as it is to tbe prosecution Lo bring in r('cords 
of thaI. kind. 

Mr, I.AIIKI~. Ycos. thcre is no question o.bout It. 
).Ir. BROOKS. H therc is no further questIOn about this article, we 

will go on to 1111' IIl'xt articir. 
;\11". S;>'lAltT (rcading): 

,\RT. 49. DcpoSilion.~. 
(a) At any time after ChlltgC3 have been signed as provided in article 30. any 

])arty may take oral or written depositions unless an authorit.y competent to 
convene a COllrt. martial for the trial of such charges forbidi it for good cause. If a 
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dC'I>Ol'ilion is to be taken before charges arc referred for trial, "uch an authority 
may designate officerg to represent the prosecution and the defense and may 
aUlhori~ such officers to take the deposition of any witne88. 

(b) The party at who/IC iustanoo a deposition is to be taken shall give to evcry 
other party ft'lI.Sonable written nOlice of tpe time and place for taking the deposi­
tiOn. 

(e) Dc])O!!itions may be taken before and lLuthenticated by any military or th'ii 
officer nulhorized by the laws of the United States or by the laws of the place 
where the deposition i9 taken to administer oaths. 

(d) A duly authenticated deposition taken upon reasonable notice to the other 
pIIorly. so far as otherwise admIssible under the rules of evidence, may be read in 
c\'idcnce before any military court or commission in any caS(' not capital. or in any
]lrocceding before a coun of inquiry or military board. if it appcars­

(I)llhat the witn!'~ residcs. or is beyond the State, Territory, or District 
in which the court. commissiOll, or board is orderl'd to sil, or beyond the 
distance of one hundred miles from th!' place of trial Or hellrinJl:; or 

(2) that the willlcsa by reason of death, age, :;ickne_""" bo(lil~' infirmity, 
im l)ri~oliment, military ncccssity, nonamenability to I)fOCCSS, or olher reMOIJ· 
able eau1<C, is unable or rcru~ to appear ami tcstify in 1>Cl'l!on a.t the place 
of trial or hearing, or 

(3) Ihat the present whl'fCabouts of the witnC8l! is unknown. 
(/') 'testimony by del)osition may be adduced br the defense in capita.l e!\Ses. 
(f) A deposition may be read in cvidence in any case in which the death 

penalty ill authorized by law but is not mandatory, whenever the convening
authority shall have directed that the case be treated M not capital, and in snch 
a case a sentence of death may not be adjudged by the court martial. 

Rdercnces: A. W. 25, 26; proposed A. G. N., flrtiC\C' 36, 
Commentary: Subdivision (a) is deri,'ed from th(' third proviso 

of A. W. 25. The firsl sentellce is new in that ilpC'rmits finy party to 
take a d('position afler charges al'e sij!lled unl(>ss an officcr with author­
ity to com'C'ne a court mnrtial for the trial of sllch chargcs forbids it for 
good ('aus('. Wh('n such on authority is to designate 001ce],5 t.o take 
depositions, he shou ld consult. the ac('used prior to designating fln 
oflicer to re present tl\(' fiCCllscd, Or if thC' accused hilS cOtinsel l'C'pre<;C'nt­
ing him in other pretrial maLtel's, such cou nsel should be dC'signat.ed to 
r('p]'csC' l)\ the tlecused jf 8voilflble. 

Subdivision (b) cOl1fol'lns to prese nt pmctice in Il ll sCl"vi{'C's. 
Subdivision (c) is del'ivC'd from A. W. 26 and conforms to r rescnt 

Navy prncticc. 
Suhdivision (d) is d('rivcd from A, W. 25 lind propo~('(1 A. G. N. , 

orli('le 26. T h(> admiSSibi lity of a deposition is mad(' dC'pend(,1l1 upon 
t h(' Il('cd for its usC' at th(> time of tria!. The sarn{' rui(>t:. of evi(\rll("c 
apply to testimony in dcpositions as apply to 01'01 testimony. 

SlIbdivisions (e) and (f) 111'(> dC'l"i,,('d from A. W. 25. The pl'opo>'ed 
A. 	G, N. doe;; not {'on tain sirni lflr pl'o\'isions. 

r.. 11'. BROOKS. That all (i(,fl is with depositions. How dOt's this diffC'l" 
from til(' pr('sent al't idcs of WM 25 find 26 which WI' hav(' now? 

r.. 11'. L AHKIN. T think onl\· in the first sen l(' ll('c, r.. lr. Chairman, of 
(a). It. differs in t his Infllliler: '1' 11(' Elston billa{lded to the ArtielC'f; 
of " 'fir thc proviso that at Ilny lim(' flfler the chargl'S hfiv{' bE'cn signed 
as provided in nrticle 46. and bC'forc the ("hargC's hav(' het'n referred 
for trial, any authority ('ompetent to appoint R court. martial for trilll 
ma.v <i(>signate offieC'rs to repre'lcnt t he prosecution . 

W'r hav(' gonr a littl(' hit fUl'ther find havC' said that whilc he, of 
roursC' , may still do so, that a deposition rna)' be taken unl('"" he 
forbids it for good CflllS<'. 50 it is just 8. rephrtl.S('ology of lIw same 
prov ision from anoth('r viewpoint. Tt permits a littl(' more frecdom 
of fic t ion, if you will, thou th('l"(' hIlS been, but it. prCFNv('S whflt has 
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been in the law as to depositions, nnd what. was added last. ycar by tho 
Congress. 

:\11'. BROOKS. Are t.hcre soy quest.ions on this article, gcnticlllC'o? 
:\Ir. ELSTON. You did not. take> anytbing away from the law that. 

was \\rrilten last ycar? 
~Ir. LAnKIN. No, sir. You added, i!lSt. ycar, jf you will recnll, in 

the last. proviso of article 25, that. notion. 
MI', ELSTON. Article 25iast yenr? 
Mr. LAnKIN. Yes. 
:\11'. BnooKs. Subsection (a). 
:\fr. ELSTON. At one place we speak about giving Dol.icc t.o ('very 

other Plll'ty, and at noothet' place, line J I page 41, we just say notice 
to "the othel' party." It occurred to me thnt. th£' lnnguage should he 
thfl sam" so thllt. all delcndnnts will be notified . 

Mr. SMAR'r. That, is on page 41 of the hill. There is subsection (b) 
which st.ates: 

The par~y at. whOll<l instance a deposition is to be taken shall give to every other 
party reasonable writ.tell notice of the tillle and place for tnking the depOSItion . 

Theil in subsection (d) yOll say: 
,\ duly aulhcnl ieated deposition taken upon reasonable notice \0 lhe other party, 

110 far as otherwise admissible under the rules of evidence, may be reM into 
evidence-

J am sure you mean the same thing in both places . 
•\lr. LAnKIN. Yes. 
 

l\ lr. RlvEns. Let us put it in. 

Colonel CURRY. When you take it, YOll know who all the other pal'­


ties are, but if he is not 1leard then, it means you must have given 
notice to the party against whom you arc using it. H it is against 
someone where there isn't any evidence, you could stymie the pro­
cedure. 

:\11-. ELSTON. Suppose you have a case whcre you have eodclend­
ants and 111('y only seek to use Ule deposition agamst. Olle, but the co­
defendants are all tried together? it could be very prl'judicial to thc 
others. 

Colollt'i CUTlIlY. In which I)lll.ce the others can object. Either or 
them can obje('t if he did not. lave notice. Suppose that onc man has 
l:omc in since it Wfl.S taken. It cou ld not be used against him. 

~1t-. E I.STON. H you have to notify all the eod('rendants or th('ir 
counsel, then they will havc all opportunity to object. It mll.y bE:' too 
[ate Ilt. lhc trilli. At the trial they rcnd the deposition IlIld the dnmngc 
is dOlle. You ('nn sLrikc out the evidence and tell the jury to disr(,~!lrd 
it., but if youlmve done so, it. may not do too much good. 1 have llev('1" 
had a whole lot. or roith ill that. ]lrOVi3ion. rhave scen il work both 
ways. There wcrc times when I thought it was not so hilt!. 

:'-.Ir. BnooKs. In this ca.se what. would happen? J beli('ve you would 
tllkc the d<'posilion and ('heck it over to see whether or not there wa.. 
anything wrong, would you not? You would rule on the question of 
thc admissibility of that del>osition? 

:'-.Ir. LARKIN. The law of icer in the court would rule. 
:'-.Ir. BnOOKs. '1'11(' lit\\' officer? 
~lr.LARKIN. Yes. It would have to be a depo,>ilion whosr nd­

missibilit.y is bllsed Oil th e general rules of admissibility, plus the fact. 
t.hat it is n deposition of a person in one or the tlu'ce categories in sub­
section (d ). 
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)'Ir. BROOKS. Under our theory, as presen tly set. forth in the bill, 
!lIe law officer would not sit with the cour t. whrll they decided on guilt. 
01' innocence. Therefore, he might withhold that deposition from til(' 
knowledge of the (Iourt . 

:'\'Ir. L A RKIN. Wh aL would hnp\)cn , I should say, is thnt the deposi­
Lion is taken before trial general y, 01' c"en when it. st.arts, Ill. somc 
dista nt. place. Then whell it. is offered by either porty on the trin l it 
is sCl'utin izcd fOl' admissibility bllsed on all these cond itions and 
general ru les of ad missibi lit.y. 

),1 •. B ROOKS. Why should the court scrutinizo it. for reasons of 
ndmissibility when the Jaw officer will determine whctbcr it. is admis­
sible? 

)'Ir . L ARKIN. I tbink 1 said the law officer. 
~ 1 1' . B ROOKS. If Lhe law omeer determines that. then why should 

Ul(l court. ever see the deposition which is inadmissible? 
~ I I' . SMA RT. It. should no 1... 
~II' . BIWOKS. Is that noL a supcl'iol' rule, really, that th e supreme 

cour'Ls have? In a jury trial the party offering the deposition always 
a]'['nngcs to get it in before that jury if he can. 

i'. 11'. L ARK IN. He mar, but fre1uelltly nn alcrl.. judge or an !lINt 
law officer looks at it fI rst. He istens to tbe objcctlons, and may 
even co nduct an examination on the mRnller in which it. was takcn 
and entertain objections to what. migb t be hearsay in it. a nd everything 
else. 

~Ir. BROOKS. or course, he says to tbe jury, "You can retire," but 
in i\ CRse li ke this the law omeN will dispose of the matter. It seems 
to me it could be disposed of without reaching Wle court, 

Mr. LARKI N. I should think it would be. 
~'Ir , SMART. 'flint would become an intel'locu tol'Y question nn d it 

would be Uj) t.o the law membCI' to rule ; and his ruling wo uld be finn\. 
Thcl'e wou d be no occasion which I call foreSee whercby a gcneral 
court·mal'tial court would be authorized to look a t anY/OTt of tbat. 
deposi tion if the Inw mem ber, as a. matter of law, rille it was not 
admissi ble, 

i\.lr, LARKI~. J think it would be vcry similar to a confession. The 
prosecution can offer a. confession in ev idence, and the accused object.s 
to the inlroduction of the confession on the ground that it was ;m·ol. 
untnry or untruthful. ThaI.. would requirb n, rul ing of In,w a t. that 
point, or perhaps e\'CIl the taking of t.estimony as to t.he conditions 
und er which it was taken in order to det.ermine its volunllll'Y cbar· 
ncler. 

In the same way the admissibility of depositions, subject to lheob­
jcction by the accused, 0 1' ei thcr parLy, wou ld be scrutin izcd before it 
IS specifically put in. 
~ I r. Ih o OKS, Then if the law officer rules it inadmissible and the 

court insists on seeing: what is in it., the question might. arise as to 
whether that is rewr~ublt· errol'. 

~ I r . L ARKIN. Tha I.. is I'igh t.. 
~ I r. SMART. Of course, you would have this exception: You are 

basing your conversation 011 the bas is that these depositions are used 
only by genera l courts martial As a mat.ter of fact, they are used 
by special courts where you may not bav<, a law officer. The president 
of th e court, in that event, is chnrged with t.he dULY of d('tcl'mining 
matters of IILW, Ilnd he will certainly look al.. it., 
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Thl' rOll' W(' orC' discussing would apply only III tilt, g('fH'rni court­
mortial cases. . 

:\11'. Of;OIlAFf'ENnn:o. It will only do good in th(> g£'llcra l courl­
nUlI,tinl cus(>s. It might apply in the others. 

:\11'. I....\RK I N. ThilL is right 
:\Ir. BnOOKs. ThC'y are, of course, the most. serious (,USN•. 
:\Ir. LAIU\l~. That is right.. 
:\11'. ELSTON. I nm wondE'ring why you sugg{'sted Ihnt depositions 

cannot be taken I~' Lh t' proseclition in capital cases. 
:\Ir. LARKIN. "l'iI, t.hat is n rule that has ex isted for soille lim(' , that 

JOU C'nnnol usc il <it-position agninst. the defendant. in Il. cflpitlli ellS£', 
Ill' can usc it in n capitn l case fo r his own defense, Jt is just an uJcil'd 
protection to the flc('uscd, that is flll. 

:\Ir. ELS1'ON.. You certain ly hllW' givC'1l the dcf('nciant all t.ll(> best 
of it tlll'r('. 

]\11'. L ,IIlK IN. ThnL is right. 
~II'. EI,s"ro N. 011 page 42, wh('I'1' you Slty, " Testi mony by {[('posit.ioll 

mny he I~d<luced by lhc defrnse in Cllpitu l cus('s" do 'you not. think YOll 
ought. to mnkr it delll' tbn1. ir the defendant. takrs n d('position thr 
pl'oserution shall haY(' Lllt~ J'ight to cross-cxamine Ilnd ihn.!. t.hat. tl'sti ­
mony is admissibl('? It mif;j'ht. he intNprcte(1 to mcan tlwt only IIH' 
defense testimony is Rdmissiole. 

1\ !I'. 1....\ Jl Ii:lN. 1 think. PCl'hRpS. :\11'. Elston. that. that ('omment ap­
plies to «') IU)(\ (f). I do not think it. is vcry clCIlI'. 1 think , pl'l'hnp'l, 
w(, ought to nlU{'nd (r ) Ilnd (f) by saying at. leftst. "subject to the r{'­
4uil'eillents of subsection (d) abo\'(-, testimony by dcposition I11l\y be 
iotrodu('('d by tht, drf('ns(''' so that they just ctlonot tlutomlllicnlly 
introdu('(' nnylhing. Thllt. would be so that. this is not eonstnl('<1 thnt 
thcy 8utoillalifnlly introdu('(' it when thc witrH'ss('s 81'(' tlynilnblf'. At 
I('ast, that was our illt(,l1tion, that it is limited by nil till'se condilion~ 
set rOI·th in subS('ction (d). 

J think lhc Ilay we wrotc it here it is not too clCIlI·. I think ~'ou have 
brought up a good point, and 1 think it would chlri fy it if we start. it by 
saying, "su bje('t. to thc r('(11Iir(,l11('n ts of subs('<;lion (I ) of this article ." 

Thcn d('position~, when they 11.1'1' used by the defense in capital ('ilSCS, 
cun only be used if thosc ('onditiol1s are satisHed. Is thllt. not your 
idea? 

1\11'. ELSTON. Yes, but. I am just. wondel'ing if (cl) ~ocs fill' cnou~h. 
Do('s (e1) go fal' ('Hough to make iL clear t.bat if a dcposltion is tait('11 by 
the defendant th(' pros('cntioll shall hove th~ right. to cross-examine 
and the cross-('xa.minlllion , as weHlls the direct CXlltllinil,Lion , is ildmis­
s ibil,. 

MI'. LAnKIN. Well, It would depend, 1 suppose, on whethcl' all of 
that is in the doposition, depending upon ",,11('th('1' writLcn Inter­
rogat.oril's are uSNI, or not.. If you baye a d('position takcn b'y officers 
who nrc qucstioning aod e!"oss-rxumining, it would be {'01ll:l1llr<1. If 
iL is ulkC'n by intel'rognlories of which arc set.t1ed by cou nst'l a.nd ur(' 
se nL to a distance, and t.he questions ure just put and the answers 
r(,COl'd('d by nn appropriate official, you would not have your cross­
examination but you would, of course, hfwe the set.t1ement. in advan{'e 
by both counscl llnd th(' phrflSing of the questions. 

1\ 11'. ELSTON. You would have a rathcr wlUsuul s ituution if the 
dcfensc cou ld produce tsetimony Rnd the proSl'cutirm could not refute 
it by the SRIll{' witnesses. 
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The way this subsection is writw!l it might be interpreted that way. 
"Testimony by deposition mny be I1dduced by the defense in cnpital 

cnses," period. You do not go on and say-
but if d('f>O!Iitiolll~ are adduced by the defense ill capital cases the prosecution 
shall have the right to crOf>S-{!x8mine /llIch witnesses and testimony Rddut.~ 011 
such crQ6S·cxamillation ill also f1.dmi5Sible. 

:Mr. LAnKIN. Cross-examination that is to be perpetuated is the 
cross-examination lnken ilL the time of the deposition or thcrcaft(lr? 
I just do not. follow you. 

!l.lr. EI.STON. When yOll lnke fl deposition the accused blls the right 
to be present in person find with coullseJ. If it is wken orally and 
not by way of interrogatories both sides Cfln examine the witness. 
Now, then, the reporter is prescnt und he takes down the wstimony. 
If t.he defense cnll examine the wit.ness and usc that. test.imony then 
it. oughL t.o be c1('ur t.hllt. t.he prosecut.ion cnn cl"os:;-cxamine the su me 
witness flnd usc Lhnt. cross-examinotion. 

~lr. LAnKIN. What. you urc suying is that. tho wbolo deposit.ion 
must. go in? 

1\lr. EI,STON. Yrs. 
MI'. LA RKIN. 1 would agree with thnt., ccrt.ainly. 
~ lr . SMAlt'f. I think thnt. is tbe intent. of it, thaI.. any part. of t.he 

d('positioll, b(' it. (lired 01· cross-exnmination, if the deposition is 
ofT('J"ed by lhe ddendnllt. in his own behalf, would certa inly be 
ndmi<;sible. 

1\lr. LARKIN. I t. is furlh('t drawn to my aLtention that under the 
Army Illfll1Ual for courL<; martini now the principlo which you have 
just enunciated is spelled out. 

I{ lmay read it, from section 131 of tho manual Cor courts martial, 
it Stl.ys: 

Testimon~· tnken by depo!:1ition may be inlrodl.lced for the defenllC in capital 
CMCI! if otherlli..~(' admi!'!<ible. H the defense calls for such testimony in a Cftl>ital 
ca.-;c the d('poncnl llIay he cross-t:ro:alninoo by written interrogatoriea or otherwi:;c 
as fully as a lIitlle.."<II in 11 CaIIC IIOl Cllpital. 

Tilt, sanw i<l('a wt\s int{'IHled, cNttlinly . 
Mr. EI.STON. I did IIOt. know it. was in there. That is ('x8ctly \\hat 

ought to be thrre. 
)'Ir. LAHKIN. That. is ri~ht. I think with that legislative history 

and the amendment. that, [11 addition, it. is subject to these condit.ions 
of (£I), we hllvl' nailed it down. 

r-.lr. llnooli:s. How would yOll phrase your amcndll1l'nt there? 
Would you t.ie it. onto (c)? 

Mr. SMAH'f. Page 42 at. line 3, beginning with su bsect ion (0) ins('rt 
the words "Subject. to the requirements of subsection (d)." That is 
immooiotely bt'fore t.he word "testimony." 

Do the same thing in line 5 at Lhe beginning of subse("t.ion (C), and 
illllll('diotely p.·('("eding the word ".t\" insert "Subjec t to the rcquire­
m('nts of subs('etion (eI)." 

i\11". Bnooli:s. "Subs(-'dion (d) of this article." 
1\ 11". LAnKIN. Thill, is ri~ht. 
i\lr. Rlvt:ns. The first 18 (e), Hsuhject to" so nnd so. You stt\.·t 

orr with "subject to"·? 
),11". L ARKIN. That is right. 
~Ir. SMART. "Subj('ct to the requirements of subsection (d) of this 

article." 
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i\lr. RlvEns. And lh ~ other is "subject to" also? 
~ I r. SMART. The same wording in subsection (£) a.t the beginning of 

the section . 
i\lr. BROOKS. You have heard the amendments, gentle men. If 

lh('fc is n o objcetion to them, they will stand adopted. 
i\lay I ask 'yOU this question, :i\ [r. Larkin: Under small 2 subsection 

(d) what. is mcant. by " milit ary necessity?" 
~ rr. LAnK I!". I lake it. that covers the situation where there is a 

witness subject. to lhe eodc, or military personnel who are on such an 
importtlilt militllry mission, or by virtue of Ilulitary operations, that 
it is im\)ossiblc in performing their duty w also be at lllc place of th(' 
t rial. 'n that case it is permitted that their deposition be read nt. 
the trio!. 

i\lr. BnooKs. or course, that could be badly abused if LlIey wanLcd 
to. 

~Ir. LAnKI N. I SUppOSE:' iL i.s n questio n of the good faith in opemting 
or administe ri ng il... 

1\'11'. BnOOKS. Is thom any further discussion? Arc yOIl rcady 100 
apprOvC it.? 

All in fl\"\'o l" of Lho luticJe say "aye. " 
(Genera l l'f'sponSll of "nyc. ") 
.:\ 11'. BIIOOKS. Opposed "no." 
(No response.) 
':\Ir. BnoOKS. Article 49 is approved. 
~ J r. SOla rI" we will bike up article 50. 
:\11'. SMART [read ingJ: 

ART. 50. Admi~~ibilit}' of reeord3 of courta of inquiry. 
(a) In any case not capital and not extending to the di~mis.~al of an officcr, the 

sworn testimony, contained In the duly auth.euticated record of I)roeeeding of a 
court of inquiry, of a p<'fSOll wh.ose oral tes timony cannot be obtained, may, if 
otherwi..,e admi."f(ible, be read in c\'idence by any party before a court martial or 
militan' commission if the accused \l'a.s a party and wall accorded the righU! of lUI 
accused when before the court. of inquiry or if the accused con~ent8 to the intro­
d\lclion of !luch evidence. 

(b) Such tc~timony rna.\' be read in evidence only by the defense in capital Ca:;l'lI 
or ca!K'-II extending to the di~mi~~al of all officer. 

(c) Such lClltimony may also be read in evidence before a court of inqllir~' or $ 

llIi1ila.r~· board. 

Urf(>rcllces: A. W. 27; A. G. N. article 60; proposed A. O. N. 
artic1r 44. 

CommC'ntal'Y: This nrticle is derived from A. W . 27 and is simila.r 
tQ present Navy practice. As to parties befol"(> eOluts of inquiry, SC'(' 
artl<,lo 135 (c). 

The cfrC('L of the: use of the words "not Cl1pitn.i n.nd not extendi ng to 
the dismissal of an offi cer" is lImt if the prosecution uses lhe record of 
a COllrt of inquiJ'Y to prove fart of the allegations in one speci fication, 
neither death nol' dismissn may bc adjudged as a resulL of a con­
viction under wat specification. The introduction of the record of n. 
coml. of inquky by the defense shall not affeet tho puoishment which 
may be adjudged. 

~ I r. SnOOKS. Wh v do yOIl pul in there the question of the dismissal 
of nn officer? ­

~l r. LAtHaN. Well , IIOW, this is similar to deposit-ions c..xccpt that 
it refers to Ih(> record thaI, is taken in 8. courL of inquiry. 00 far ns 
those record s arc concerned, trad itionally in the (""ase ot dismissal of 
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an officer before a court. martini, as well as 8 capits.l case, that pro\'ision 
has obtained. To say IJul.t it is tradition is no a.nswcr, find 1 do not. 
know why. from n tradition standpoint. 

However, I Assume it is because the courts of inquiry nre used very 
frequently, particularl¥. in the Navy, and this does stem, to soml.' 
extent, from present. Navy law. 

As you know, in a Ina'ge number of circumstances in which prop('rt:r 
is damaged or the conduct of an officer comes under inquiry, u court of 
inquiry is held. It i" 11 fact-finding body which makes fL finding 
but cannoL return it verdict of guilty, nor impose punishment.. ] low­
ever, since it is used Vf'ry frequently in connection \\·ith oftiCl'rs, 
I assume for the prot{'ction of officers who are thereafter tried , bltS('d 
on what is uncovered in the court of inquiry, the added protcelion 
has been in the law. Jt has been in for a long tilDe. 

Now there may bc othN nnd better explana.tions. 
Do you know the origin Captnin 'Voods, otbe r thnn that? 
Captn,in WOOI)S. No. f think you have explained it ve ry w('il . 

Tho Lhought was thn.t t he court of inquiry is I:lo com!. of ve l'.v con­
sid('rablc dignity n,nd powers, which has subpcnll powers and sits 
under oath. There is every ['eason to believe that the testimony 
elieited by thnt court, both sides being represented, is soUild tcstimon.'~ . 
Still I would t.h i[lk thnt. t.here may have been somc limitation on tlw 
abili ty to bring out. information from Lhe particula.r witnesses, or tilt:' 
scope of the examination. 

~ I r. BHOQKS. 1 raise thc question 8S to why you left out enlisted 
men. 

Cn,ptain WOODS. I think ~Ir. Larkin hilS touched that. point. 
v('ry well, ~Ir. Chnlrmlln. The enlisted-mlln situation is usually 
investigat('d by a boa.rd of investigation or an investigating oflic('r 
under our past practice, not wlder oath, and the information C'iicitt-d 
is not so sound. 

:\11'. LARKIN. This applies to enlisted men, of course, in capital 
cases as do depositions.

Colonel D INSMO [U':. Mr. Chairmall, I think the ('(feet. ought to b(' 
emphasized, that these (,'Ou rts of inquiry concern t1J('msc1ves almost 
c.xclusively, if not. ('ntirely exclusively, with officers' cases. 

Mr. RIV ERS. ]vor negligence and the like? 
Colonel D [ NSMOR~~. Yes, sir . 
:\Ir. BItOOKS. Such testimony would not be available in cases where 

enlisted m('1l were accused? 
Cololwl DINSMOItB. You would not have a court. of inquiry in that 

case ~Ir. Chainnrrn. 
rv(r. \{.IVt;ItS. Does 11 eourt of inquiry, for instnuN', follow s\I('h Il 

case as 1 notice by th e newspaper\ where a destroyer ran over a suh 
her(' in lhe PaciFtc righ t olr of Ca ifomia a few days ngo? Would 
tlmt follow, unless there would be evidCllce of negligence or gross 
nCl(ligencc?

Captain'VooDs. It willamost. always have a board of investigation. 
Rt.leil.st. H there is d('at h involved, and a serious qu('stion as to the 
responsibility , there will be a court of inquiry. 

:\ Ir. RlvEns. I sec. 
:\ Ir. BROOKS. Is there ally fmthcr discussion? 
~ (r . ELSTON. I have noticed a couple of things about. which we 

might raise some question. 
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For ('xomple, a court of inquiry does not n{'c('ssarily ha,,£, to cxt£'nri 
to til(' sam!' ma.tt(>1" t hat I·csulled in the charges against the ll('tus('d. 
It \\"ould m('oll that any court of inquiry could be eonC('fI)ed when' ho 
was pr('s!'nt. Th!'y (·ould be making an inquiry into a g£'n!'ral subj('ct, 
and Il1t('r on til(> a(·(>us('(1 might b(' charged with sam.:' particular 
o(f('nse tllnt II(' was not charged \\'ith aL the timp of the inquiry. 

Cnder Ihis Sl'dion it ('ou ld be introduced against him if the witness 
was not. otherwise fwaiJable, and c"en though 11(' took no pnrL in till' 
inquiry other than just b('ing present. 

~Ir. LAnKIN. If th(' lnng uage is susceptible to that it is unfortun a.te, 
becflllS(, we speci (i('ally did not intend that, :\11'. ]~ Iston . We inlClld('(1 
that the ('ou rt.;; of inquil·y recol·ds lu\(I there admissibi lity ill a Irilll 
should only apply where till' same issue is pre!'lented on the trial as 
til(' mlUl WIUI con fronted with in the court of inquiry, and only under 
the circumstances when") he was a part.y to the court of inquiry and 
had counsclllnd Will> !Itcorded the rights of 011 accused before th(' court 
of inquiry. 

I t was ou r notiol1 that you should read that. in such a way that it 
is limitcd to the SlllUe issllc. 

~Ir. ELSTON. I think that ought to be spelled out in the artide, 
"wll('r(' tht' sa m(' issue was involved." 

~lr. LAHK IN. Y('s. 
:\11'. I~J,S1'ON. Shou ld th('I"(' not olso be a noiotiOIl that thc re{·ord of 

the court of inquiry is still subject to thp rules of ('"id('nce; find 
should we not berpill thut sentence with words like this, "So for ns 
01 1I('n"i8(' admi~ii)l(' und('r the rult's of e,·idencc in any (-IlS(' not 
capi tal. " and so forth? . 

~lr. LAltK IN. ]n 111(' fifth line of subsection (a), linc 16, we Sll)" 
"mIl)' if otherwise ac("cptable," whkh is just thllt idt·a. 

\lr. BnoOJo;. "Ol ll(>rwise admissible?" 
:\11'. LAnK IN. "Otherwi'le admissible." 
:\ Ir. ELSTON. I..<>t us say "under the rilles of e\"i<l('n('P. " 
~Ir. LARK IN. All right. Thnl.. is certainly what. We meant. 
;"11'. BROOK S. Would thot not (·0\'('1' both objections, if you wou ld 

say "othe l·wise !ldmi~iblt'" mtht'l' than how you wordNi it? 
~ I r. EI,STON. T hat CO\'('I'S it. T hat is the same hlTlgUilg(>. 
 
1\11". BltOOKs. i t will co\"('r both ('(lS!'S where the issues arc not 
 

identicol. 
i\ lr. L,\ ltKIN. 1 think that is perhaps so. 
~ I r. ELSTON. 1 th illk you ought, to be dt'tu and say, "whcre the 

SIlOW issue is ill\'olvcd." 
1\1 ... L,,\I~K I N. As Ill1llltte r of pnteticc, tha t. is·Ule controlling {(,Ilture 

of odmissihilit.y at this time. Certuin ly, for thaI.. rcason, we would 
h U\Te 110 obj ect ion to spelling it out and moking iL completely deliI'. 

:\ lr. BnOOKS. Yes. 
i\ l r. I..ARKIN. Naval Courts and Boa.rds I think in a lit.t1e di fferen t 

la nguage says j ust. the same thing as that, and I might rcad from 
!;cction 734, su bsection (c): 

If the rights of" defendant be not accorded when they should be! the court of 
inquir.v Or inve6ti~ation. so far lIS concerns the person denied his rlghte, will be 
held of 110 evidentIal effect. 

TIJ('11 in italics it sa.ys: 
This ill one of the most important rules to be observed. 

, 
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'!'bat just further confinns the sume ideo. yo u have, to lea.ve it 1.0 
.Mr. t)mart, and myseIr to tl·y to work out this language. 

~lr . ELSTON. Right after the word "admissible" you could si mply 
put. "i f oth{'rwisc. admissible and in \'olving the same issue." 

In lin{' 16 it says, "if oth erwise admissible." 1 suggl'st, you simply 
add t ll(' word s, "under the rules of evidence." 

~lr. LAlun N. And ilwolving th{' sa me issue . 
.\Lr. E LSTON. That, mlly go somewhere else. 
~Ir. LARKIN. That, is my thought, yes, that that, may go III some· 

whel'c t'is('. 
::"Ir. EI.STON. F or inslIlIw(-', in line 18, " if the accused was a party 

and if th e Stlllle issue was involved," or something of that, SOI·L. 

i\lr. L_\ lU\l N. Thn t, is right.. 
~Ir. EI.STON. 1 suggest tha t we leave it to ~lr. Smart and i\ [r. 

Larkin to luke it, up together and work it out. 
Mr. Blloo}(s. AI"{' therc any furthcr suggestions i.n rcgard to article 

50? 
If not , we will appro ve it, as wl'itLen, subjcet to the reservll.tion that, 

we just made, 
Article 5 1. 
]\11'. S MAllT (readi ng): 

A It"!'. 51. Voting and rulings. 
(a) VotillJ{ by mem!>ers of a general or special court martial upon questiOns o f 

challenge, 011 'he findinK~, fllld 011 the sentence shall be by secret written ballot. 
The junior memi)(>r of tbe court shall in each ease eouut the votes, which eount 
lIhall be checked by the president, who IIhall forthwith announce the resul~ of the 
ballot to the membrrs of the court. 

(b) The law officer of a (!:en('ral court martial and the president of a Sl>ecifll 
eOllrt martial shall r ule Ul)On interlocutory question", other than challenge, arising 
durillg the I>roceedings. An}' sueh ruling made by the law officer of a I/:en('ral 
court martini upou aUf interlocutory ~uestion other than a motion for a findiug 
of not .w;uilty, or the question of accused s sanity. shall be final and shall con~litute 
the ruling of th(' court: but the law officer may change any such ruling at any 
time durinfl: the trial. t:ulCS!! such ruling be final, if any nlember objeets thereto, 
the court o;hall be cleared and closed and the question deeided by a VOte as pro-­
vided in article. 52, \'iva voce, beginning with the junior ill rank. 

(c) Before a "ote Is taken on the find ings, the law officer of a general court 
martial and the president of a special court martial shall, in the presence of the 
accused and coullscl, i nstruct the court as to the elemenUl of the offense and 
charg!> the court­

(1) that the accused must be presumed to be innocent ullti l his guilt is 
established by legal and competent evidence beyond reasonable doubt; 

(2) that in the CIU!C being eonsidered, if there is a reasonable doubt Il.!! to 
the guilt of the accuscd, the doubt shflll be resolved in fflv or of t.he flccused 
and l Je ijhall be aC(luitted. 

(3) that if there is 0. reasonable doubt as to the degree of guilt, the finding 
must be in a lower degree lUI to which there is no such doubt ; and 

(4) that the burden of proof to establish the guilt of the accused beyond 
reasonable doubt is upon the Government. 

References: A. W. 31; proposed A. o. N., flI·licie 24. 
COllunent.firy: Th is article is derived from A. \V. 31. Tho pro· 

vision of A. \,Y . 31 allowing the law officer to consult. with lhe court. 
before mnking a. ruling is deleted. In subd ivision (c) the law officer 
and the president of a spccial court martia.l .Ilre required to i.nslr uct 
the court as to the clements of the offense in addition lo those matters 
specified i.n A. \V. 31. 

8(;2(16-"0 So. 31--33 
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The proposed A. G. N. does not require a secret written ballot, bu t 
does rC{luire the Inw officer to instruct the court as to the clements of 
the offense. 

Alr. ELSTON. Do you not think tbat wording should be, "may be 
in n lower degree," instead of "must."? That is mandatory, find 
under t.hat. you would hONe to find him guilty of some offense. 

Mr. L ARKIN. or which there is no rcosonablc doubt. 
Mr. SMAnT. If there is a reasonable doubt as to the greater offense, 

but there is no doubt as to the Icssl'r included offense. 
1\11'. LARKIN. If there is n reasonable doubt at. all he must be 

acquitted of the offense. ]f there is a reasonable doubt as to the de­
gree of guilt, tben the finding must be ina low!'r degree, of which there 
is flO reasonable doubt. 

?-.rr. EI,STON. Y<'s; but suppose OInt nil of the clements of the 
included offens(' are not (,stablisbed? 

1\'11'. LAI{KIN. Theil thero is a rensonnblc doubt, or at least, tuere is 
1101. even t\. prima fa cie case. 

MI'. BROOKS. The only thing J think in refercnce to that, along the 
line of ~Ir. Elston's iden is whether or not we should add after tbo 
word "doubt," which is next to the last word in the paragraph, the 
two words "of guilt," so to that it would rend, " the finding must. be 
in a lower degree as to which there is no such doubt of guilt. " 

.1\ 11'. ELSTON. Or, "if thl' clements of such lower degree offenso IHWO 
b<'en established beyond It. rNlsonable degree of doubt." 

).11". LARKIN. You can switch it (' ither way to meet that. 
~ I r. o}:GnAl'FENRIEO. "Shall have been established by the evidence 

beyond a reasonabl(' doubt. " 
r..lr. LAIU' IN. Actually this is language we took intact from Public 

Law 75\). (c) (1) , (2), (3), and (4) were all added to the law by 
COllgr('ss last year, and we bave taken it as such. 

:\ 11'. EI.STON. ] will admit tha t it is rather technical, but the whole 
subject is te('hni('al. 

;\11'. LARK IN. That i9 right. 
;\11'. ELSTON. And if you th ink we arc technital, wnit until we get 

ou 1. on the floor. 
:.\ 11'. L ARKIN. I was just. pointing out whaL a good d1'nftsman :V0ll 

are, ~Ir. Elston. 
:\1 r. BnooKs. J ('flnno t imagine a court misconstruing subse('tion (3). 
;\ 11". EI.S'I'ON. No; I do not believe so, but it just occurred to me 

that w]wn you commence to tell somebody thli!, they lll.lIst fi nd some· 
olle guilty that mny influence them. 

),1"1". L ARKIN. Y('s, uul('ss you understand the meaning. At flrat 
blush it may- seem to be the wrong wily to do it.. The iuea taken as a 
whole cc.r tnmly is the way it should be. 

Mr. DEGltAFn;NlUI.;D. It seems to me that if they realty believe, 
from the ev idell(,c, beyond !"I. I'easonable doubt that!, he is guil ty it. ;10 
their duty to find him guilty . 

1\(r. BROOKS. For the purpose of th e record , Mr. Smart, why is 
the vote beginnin$ wit h the junior member of the court? 

J..lr. SMART. "ell , they have to have a so--ea.lled ]eg·boy and it is 
nlways the junior member who does that.. All lhat means is that 
he gathers up the votes and looks at them, Ilnd then the president 
looks at them, and the court confirms the count of the junior member. 
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~rr. E LSTON. 1s tiH're not another reason for tha!" if the semor 
ofHcC'r votes first there is always the possibility the juniors ma.y 
follow sui!'? 

~rr . S~tAJtT. \Y('Il, thC'y vote in Si'crc!, ballot. 
~Ir. L ARKIN. It says "shall be by secret ballot." 
;\[r. RIV.~RS. 1t doi's not sny that here. 
;\Ir . SMA liT. YI'S, you will find itin article 51 (a). 
i\ 11". SnooKs. T SUppOSf' thllt it is just historical there. In 51 (a) 

you say the junior mC'mber sholl in each case count the yates. 
~rr . L ARK IN. He do('s not vote firs t or make known his vote, if 

voting by se~l"C' t ballot. 
~ I r. nIV ERS. (b) deals with intrrloeutory questions? 
~II" . L AnKIN. Tha t is right, it deals with in terlocutory questions. 
~Ir. BnooKS. " "hat about (b)? 
~lr. RI VERS. ][0 wonts to get stluted off so he will not influence 

anybody but himself. 
~rr. L ,\HKIN. Do you hft-VO a question on (b), ".\Ir. Chairmnn? 
i\1r·. BnooKs. YC.'l, in rcfcr('nce to th(' junior member ,'oLing first. 

I would likt> to 111\.\'0 ti lt' r('cori show the rcason for that. 
~Ir. L AltK IN. There, of course, the yote is on the two or three ll'gal 

questions on whieh th(' co urt can vote at all. It is limited to tlult. 
On th(' quC'stioll of tll(' ju nior member voting first, it ia so he ('nn 

express himself indep('ndentl.v without havi ng heard whnt the yolts 
of his superiors are, and. as )'[r. Elston suZgests, pcrhaps bc reluctant. 
to expl'CSR a different or nil independent VICW. 

~ I r. HI HRS. Of ("oursc, the record will indicate what hoppencd 
)at,{'r on. Tha t is where noth ing is final. 

~Ir . LAnKIN. That. is on the scycral questions on which they have 
the opportunity to overrule thc lnw officer. 

:\Ir. HIV ERS. But it is not finn\. 
:\lr. L ARK IN. They <"on make it final. 
:\11". HI vt;RS. That i;; right. 
:\Ir. BllOOiCS. Is tbere any further discuss ion on tbis article? 1£ 

not, is thcre any objection to it? 
Theil it stands llpprovcd os re'ld. 
Art i{"ie 52. 
~Ir . SMA IIT (rcndi ng): 

ART. 52. :-;:U'l\b~r of vote) rCluirc l. 
(a) (I) :-;:0 p('T~on Rhall bc con\"icte1 of an offense for which the death penalty 

il< madc mnnrlntory by law, el:(."cpt by the concurrcncc of all the mcmbcr., of the 
conrt marti!l.l pr{''lCnt aL the time the vole is taken. 

(2) No IXlrHon shnll be cOIll'icted of any other offense, el:oopt by the concurreuce 
of t\\"o-third~ of the mcrnber"H pre~ent at the time the vote is taken. 

(b) (I) No person IIhall be scnLCneed to suffer dealh, eXCel)t by the concurrence 
of an Ihe !llemherl! of Ihe Court martial pre~ent at Ih~ time the vote is taken and 
for an ofTen~{' in thi~ Corle made eXI)rl'""ly puni~h!!.ble by de!!.th. 

(2) ;':0 pcr<on ~hnll be S!'nll'nced to li fe impri-sonment or to confinement in 
excc..-;..~ of tt'n ~·C9.r~, cxcept. b\' the concurrence of three-fourths of the member~ 
pTe_cnt nt thc time the \'ote i, lakell. 

(3) All other I'('ntencc, ,.hal! be determine I by the concurrence of two-thirds 
of the rnembeN pre-!cnt at the time the vote i~ take.",. 

(c) AI! other qll('ition~ to bl' deci<le~1 by the me-nber~ of a general or special 
courl martial "hal! be determine1 by a major ity vote. A tie vow on a chalh.mge 
shall di~qualify the me,"l)!'r eh!l.llen~c I. A tie \·ote on a motion for a fin l in~ of 
not guilty or on a qUCilion of lhe aceu'IIli's sanity shdl be a determination a'l;ain-!t 
the accu'lCd. A tic \·ole on any other que'!tion sh!!.!! be a determination in favor 
of lhe a.ccu.osed. 
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References: A. W. 43; A. O. N. article 50; proposed A. G. N. 
8rticle 28. 

Commentary: This article is derived from A. W. 43. Proposed 
AGN, article 28 would require only n majority vote to cOllvict of any 
offense, but is the snme as A. W. 43 8S to the number of votes rC'quircd 
for sentences. 

Parilgrnpb (3) of subdivision (b) clarifies A. W. 43 as to til{' number 
of votes r('quircd for a sentence which does not extcnd to death or im­
pl'isollment. in excess of 10 ycars. 

Subdivision (c) clarifies Ule method for determination of issues to be 
decided by Il majority vote when the vole is tied. It, is felt that. a tie 
vote on n chnllC'ngc should disqualify the person chn ll cngNI f('gnrdlcss 
of whcUlcr the cha llenge is by the prosecut.ion 0 1' by the defense. Jt, is 
also felt thaI, a motion fO!' a finding of not guilty and the qu('stioll of 
th e accused's sa ni ty should not be decided by It tie vole as these are 
consid('red again in the vot.e on the fmdings. All other tic voles are 
determined in fnvOI" of lll(' accused. 

Mr. B ROOKS. R('f('rring to that. lflst. item there about the question 
of insnnit.y being detel'mincd by a tie vote, that was a lUil.Ltcl' co \'C'rcd 
ill the general h(,llrings, olld I think two willlcsses brought. that. Oll\... 

1\11'. SMA I~T. Obj('clion WIIS raised, ;"11'. Chairmoll, as to why we 
should not. resolve the tic vote in these two cases in favo l' of tho 
accuscd the same as we have in all other instances here. 

:\rr. . iinOOKS. Who!. is your answer? 
~Ir. SMART. Well, so far as I am cOllcerncd, I realize what the argu­

ment. is for leaving It. os it is, resolving tbe lie yote on the question of 
tIle Sflllity of the accused against. the accused. 

It is argued that even though they hold that the accused is mentally 
responsible for his acts t bat !.hey subsequently haye nnothCJ' oppor­
t unity to pass upon sanity when they vote upon the findings as to guilt 
or innocence. 

With that argument. I cannot agree. 
[ t hink that the question of the accused's sanity is II. si n~le issue 

which muaL rise or foll upon its own merits and aL lhe time it IS rnised 
I think that aU of tho possible testimony which is pertinent a.nd rele­
vllllL to thaI, p01'ticulor issue should be placed before the courL, and 
then and there they should make their ruliJjg. 

1 connoL conceive of anything add itiOllal developing ill the tria l 
which would touch on the Issue lh at should not have bCCJl produced 
to the court. lit the time the issue itself was raised so I cannot agree 
t.hat a lic vote on \he salliLy of the accused should be resolved agaillst. 
the arcused lor such II. reason. . 

~ I r. D ~~G nAFFENroEo. Let me ask you this: Ordinarily a Illan is 
presumed to be S!llle unt.il proven insane, and ill many jurisdictions 
the btu'den of proof is upon him in a criminal case to l'stabJisb bis 
insanity beyond a reasonable doubt by the ev idenc~, to reasonably 
satisfy the Jury thaL he is insane. 

In other words, he is presumed to be salle, and on that particu lar 
issue in many jurisdictions the burden is on him to establish by the 
preponderance of the ev idence to the reasona.ble snlisfaction of the 
jury th at he is insane. 

~lr. SMART. I agree with you. 
Mr. DEGRAFFENRIED. My thought is that it i~ from that pr~sump­

tion, from the burden that he has there of showmg that he IS msnne, 
that that is the reason why that provision was put in there. 
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Of course, in Dlany jurisdictions the burden is on him to proceed, 
and if he raises a [·ensoll!l.blc doubt as to his sanit.y, then the jury finds 
him insane, but in ot.her jurisdictions they make him prove his in­
Sl\oity to the rensonable so.ti!lfnctioll of the jury. 

Mr. BnooKs. Do you want to 81\y so mething more, Colonel? 
Colonel DINSMORE. I think Mr. dcGrnffclU'ied bassla.tcd the renson 

for th is very clearly. 
The burden is on him who asserts 11 proposition and it there is a tie 

votA? he has not sustained it, and lhat is true in the Supreme Court of 
the United States. 

These people go up there and ask for a review and if there is a tie 
vote it is refused. 

or course, the point has been ruised throughout these hearings that 
this codo has to go much further than any civil lnw has to go, any 
}~edcraJ or State Jaw, so far as clothing the accused with many safe­
guards is concerned. 

Mn.ybe we al'e leaning Over backward and going too far, but it was 
my theot'y in this pa.rtICular instance that if you are going to clothe 
the defendant with these extra safegunrds that you do noL have in any 
civil court it might be well to go this far here. 

l\il". L ..... UKlN. The questions of a motion for f\. finding of not guilt.y 
or a motion on the quest.ion of insanity are extremely important ques­
tions. Thev are usually questions that contain mLxed questions of 
fact and of law. 

A person, as a mstle-r of fa.ct... may be established to be of sowld or 
unsolHld mind , or that deternunation may be one of law. For that 
reason t.he law officer has not. in present pract.ice nor in t.bis code been 
givcn the final say in ruling on elt.he!' of t bose quest.ions. 

He does rule, but. it is subject to veto by the court becnuse of the 
combination of facts and law. In the event the court votes on the 
question it. does so only if they do not. agree with the law officer who 
makes the first. ruling. 

In the event that they a!'e split the question arises, in whose favor 
should it be resolved? As r..rr. deGrafTenried pointed out, normally 
a split works a~inst the proponcntof a propost.lon, but I do not think 
this call be said even in that instance to be 8. disadvantage to tbe 
accused because either of these motions will be mnde during the course 
of the trial, the insanity one at the beginning of fl. trial or during the 
course of a trial, and the motion for a finding of not. guilty at the end 
or the Government's case or at tho end of the whole case. It the cou rt 
is split it may be furt.hel' enligbt.ened by a continuntiOll of the trial 
beCause there is morc evidence to be put in, and that is true oven in a 
case where insanity is t.he problem because ~f the accused wore to 
U!sti fy the court itself may be enligh tened on the question of the 
sanity or the insanity of t he accused by the way he compo l'ts himself 
on the witness stll.nd. 

Act.uaLly the court is not bound by anybody in determining sanity 
or insanity. Expert medical opinion may be given to it. They may 
hl,-"e the results of a medical survey, and so forth , but in the last 
anal,Ysis it is the court's determina.tion. In the event that. the split 
persists in the court 011 the question, the accused is protected, since 
they cannot COllvict rum of any ofIellSc at all unless there is a two­
thirds Concurre nce. 



1078 

If after h<>ll l-lng the rest of the evidence in the ('1l5(, they 0.1'<> still 
spli t , why, no conviction is possible, so the Ilccused is pro tected 
anyhow. 

~ [r . ELSTON. D o you not set up a different. mle where insOllity is 
set up fiS the d(·fense tha n you do for an alibi or selr-defens(, Or som('­
thing else? because in s('ctio n 3 you say: 
all other !\entences shall be determine'" by the concurrence of two'lhird~ or the 
members present. at the lime the vote is taken. 

Now, if the accuscd sels up th<> defense of insanity, we will sny, und 
half t il(' membCI"S of lhe court feel that. he is insan<>, thcy hn\"(~ to 
re8Olv<> thnt ngainst him, do th('y not? 

~Ir. LAUK IN. \\"('11, thilt is for the purpose of \hnt. motion, is it. not? 
Mr. li: I.STON. Wl'll, it docs nol say lUotion. Thcr(' is it tie \'otC' o n 

the motio n fOJ" a linding of not guilty, but.on iI question of the IlCCU9('(1'8 
sanity. when you raise the ques tion of 3. pCI"Son's sn nitv the n docs not 
tho cou l'l delermine whether or noL he was insane at t)H~ lime the net 
WfiS committed, tlnd if so he is not guilLy on the grou nd of insllniLy 
just the Sfime fiS if it were sel f-defense, an alibi , 01" something else? 

Mr. LAH KI N. ThaI, is right. 
l\fr. EI.S1'ON. YOli fire g iving the accused person less prot('ctio n 

where he scts up tho defense of insnnit.y than for some other type> o f 
deCens{'. 

I can uuderstnnd the Illation for Ii finding oC not guilty, becnuse that. 
is a motion made before the cou rt de-liberates, which is gone>I'nlly mn de 
a t the close of the prosecutio n's e\<ideuce, or I1t the close of ali of the 
ov idcIlC{" bu t il is before the courl begins to deiiberute on the fncts. 

1Iowe\,er, the question of insanity goes righ t into the JUI'Y l1)om 
with tlU'lU and has to bc considcred along \\-ith aU of the other <'\'id<>nce, 
and they hll\'e to be satisfi ed that. the defendant. is gu il ty bcyond a. 
reasonable doubt.. 

Of ('() tl rst', as :'-.11'. deGraffenried sa id , if the defendant sets tip 
insanity as n defens<', he only has to establish it by Il. prepondNancc 
of the evidenee. 

l\fr. DEGnAFFENIUED. In some jurisdictions he hns to prove to the 
reasonable satisfactiOn of the courL by Il. preponderance of the evidence. 
In oth er words, he has just to ruise a. reasona.ble doubt. 

l\k E',STON. In our State it is by fL preponderance of the evide nce, 
but the CO urt. hus to consider insanity along with e\'elY oill('r fact. in 
the casc, nnd it. may be lhat his sale defense is insnnity. TllItt is his 
solo defense, and if half of the court. say he is not in.san(', then th ey 
111.\\"0 to find him guilty, do thoy not? 

l\ It-. LAnKIN. Well , it l'equircs at lonst a two-thirds vote to find 
him g uilt y. 

~ Ir. EI.STON. J.n evc ry other cuse by a. two-thirds vote, bUL in 
insn nity 50 pel'ce nt. 

111". LAUK IN. How can they find him guilty of Iluything if half or 
th<'11 think he is insfiuc? 

l\Ir. EI.S1'ON. You say i t will be resolved against. him. 
;\ 11'. LAnK IN. For motion purpoS('s. 
l\ Ir. ELSTON. Do you muke uny motion with respect to his insanity? 
?\Ir. LAnK IN. I think so. Usu ally it is an illtcriooutory question. 
~[r. BROOKS. J want. to raise this question. It seems to me that 

you are goi ng to have to decide whether or not you mea n insanity of 
the accused at the time o( tbe t.-ial, or th e illsanit.y of the accused 
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at, the time of the conumssion of the act., because if il.. is 8 question of 
lheo sa ni t.y of the arc-used aLtho time of tbe trial it will have to be ntised 
on 1\ preliminnry motion. 

Mr. LAJU'IN. I think it, is both, ).[r. Chairman. 
)'Ir. BROOKS. If it. is insanity at the time of lhe commission of the 

act. it. Ciln be raised either way. 
)'Ir. LARKIN. That. is right. 
~Ir. BnooKs. Bul, you cannot find him guilty if he was insllne at 

the lime of the atL, and sane at. the time of the trial. 
)'Ir. LAnKIN. That is right. 
)' Ir. BROOKS. Suppose you do not present. the question of the 

insanity of the il{'cu&'d at. lhe lime of the commission of the act 8S tl. 
preliminary 01' interlocutory malter, but. reserve that for the final 
verdict, in lhnL insluncc tho cou rt. will either find him on the question 
of guil t , guilty 01' not guiJlYi on the question of sanity, snne 01' iosollo. 

MI'. LAnK IN. Well, if he docs not bring i.t. up in some way the 
presumption rests ngninsL his insanity in the first placo. 

In othel' words, there is 11. !)!'esu11lPtion of sanit.y, nnd if he docs not. 
bring it up in any wny, UB css there is some indisputabla evidenco 
there that. would indiCllte that. he was insane, or is now, probobly 
tho cou rt. wou ld not have it. before it. at. all. 

MJ·. BnooKs. Suppose he docs not, brillg it. up until the finnl argu­
ment. of the case. 

~Ir. DEGnAn'ENJm;D. If it is aliC' Yote it. works against. the accuscd. 
). lr . LAnKIN. Tha t is, as fnr as the motion is COllcC'rned. 
~Ir. EI.STO~. Lot. us get. it clear about. what. motion is made with 

regard to insanity. 
),11'. LAnK IN ..\ motion is made to dismiss which is based on the 

insanity of the defendant either aL the time of the allegC'd commission 
of the Rct or aL the time of trial. 

~Ir. ELSTON. Theil you better say, "a tie vole on a motion for a 
finding of not. guilt.y, or on a motion with respect. to the accused's 
sanit.y."

The way it. reads now, all questions about sanit.y shall be determined 
against. the accused if there IS a tie vote. 

:1\11'. L ARKIN. We could repeat the word " motion" again in thftt 
SRme scntence after "or," "on a motion relating to the question of 
the accusC'd's sanity." 

:1\[1'. ELSTON. Even then it should be made clear that it. is before 
the submission of the case. 

Mr. LAnKIN. During the course of the trial. 
Mr. ELSTON. Before final submission of the case. 
:1\11'. LARKI N. That.. is I·ight. _ 
Mr. BROOKS. T he thing that. bolhers me and that. bothcrs ~II'. 

E lston is if you do 1I0t raise the quest.ion of sanit.y until the whole 
thing goC's to OJ('- court., arc you going to apply the mal'OriLy rule, 01' 
are you going to apply, as in a capitaJ ense, the rule tlat. yOll must 
bav{' a unanimous Y('l'dict. Do you sec the point? 

~Ir. LAnKIN. Yes, 1 do. It is our int.ention that, as spelled out. in 
(1I.) und (b) and its subdivisions tbnt there might not. be either a. 
verdict or sentence excC'pt. on the minim um pcrcent9.ges, on a '"erdiet. 
lhe minimum percenlilgc being two-thirds, and the minimum per­
ccntnge on a sentence bcing two-thirds. 
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On the oUH~r interlocutory questions, however, where the court is 
forced during the ('ourse of the trial or at the beginning of the trial 
to dewrminc Il Illot.ion made either for a finding of not guilt.y or on 
tbe question of insaniLy, flS to those moLions It tic vote shaH be 
dctCnlli.ned against. the accus<,(\ for that purpOse. 

Then when the deiibefnle they C1I11110t convict him unless there is 
n two-third concurrence. 

~II'. OEGRAFHNRU:O. ~Ir. Lnrkin, there is this thought. thut. you 
11Iwe in mind there in YOUl' construction of section (c) of th is Ilrticie
tbat after the Govcrnnl{'lll concludes its cnse ngflinst the IlCCUSCO 

during the course of a trail til(' defendant has 1\ right. in most civil 
jurisdictions to make a motion to exclude the evidence or for a directed 
verdict of not. guilt.y Oil the grounds that. as a mat.ter of 10\\' the prose­
cution has not made out a CDSe against the defendant. 

!o.'lr. LARKIN. That is right. 
Mr. DEGRAFFENIUED. And that thore is not. 8uffici!'nt evidence t.o 

mnke t.he question of the defendant.'s guilt vel non a quest.ion of fact 
for t.he court to determine. 

In other words, t.hnt the prosecution has failed to make out a prima 
fncie Cfise against tbe defendant liS It mat.ler of law. 

Further at. th is stage of t.he proceedings, or any other stage, that 
the accused has a. right to file a motion that be be found not gu ilty 
by roason of insanit.y based on tbe ev idence find that if there is a tie 
vote the ruling on the motion should be adverse to the accused; 
but that after the ruling the trial shall proceed and after the con­
clusion of the trial and the deliberntions of the court, then cilher two­
thirds or three-fourths of the court, depending on the nature of the 
charges, would have t.Q believe the defendant guilty from the evidence 
beyond n reasonable doubt and be reasonably satisfied by a preponder­
ance of t.he evidence that he is sa ne before he could be convicted. 

Mr. LARKIN. That is tl. very clear statement and very much better 
than I have given. 

Mr. ELSTON. You have not said that in this connection so that it 
isclcar. 

:Mr. LARKIN . That may be. That was the intention that the tie 
vote is against the accused insofar as determining the motion is 
concented. 

~lr. ELSTON. If it is on the motion that is entirely different. 
~Ir. BROOKS. Then why not put in something about an interloc­

utory tie vote. 
Mr. LARKIN. ~lr. Smart nnd J can submit language to make that 

clear. . 
Mr. RIVERS. In subpamgro.ph (a) (1) it states: 
No person fihall be convicted of an offense for which the death penn1t.y is madc 

mandator\' by law, except by the concurrence of all membel"ll of the court martial 
present at the ti lne the vote is taken. 

That is a general court? 
 

).rr. LARKIN. That is right. 

Mr. RIVERS. What constitutes a quorum? 

Mr. LARl\IN. It must be not. less than five nH~mbers of the court. 

Mr. RIVERS. Not less t.han five members of the court? 
 

Mr. LARl\IN . Yes. 

Mr. RIVERS. What is the maximum? 

1\1r. LARKIN. There is no maximum. 
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1o.fr. SMART. They may have started out. with, wo will say, soven 
members, and some catllstl'ophe may have co me along and two of 
them were killed, bu t you would still have five rcmainmg members, 
and then you would still have a legal court. 

r.,'rr. RIVERS . Well , say two of t..hem are absent without any cxpluna­
Lion. 

~Ir. SMA itT. They had bet.ter have a good e;\.l)ituHl.tion. They are 
subj ect to court martial if th ey arc absent withou t Iln ex planation. 

Mr. RIVERS. I ask that because [ can conceive of a cllSe where one 
might wa nt to vote to acquit the defendant.. 

roolr. L ARK IN . We have already considered article 29, but. there we 
have said that. no person may be absent except. for physical illness, 
nor may they he remo ved by the convening authorit.y except lor good 
cause, illness or whatever clse it may be, and in another section in the 
same way we have said that if the court is reduced below tltis mini­
mum number of five members then, of course, it ca nnot carryon 
unless new members are appointed to brinf? the number up to five. 

Mr. RIVERS. I am talkin.g about a situatlOu where they still maintain 
that five , but less t han tho maximum number. 

Mr. LARKIN . Less than the number they started with? 
Mr. RIVERS. Yes, less than the number they started with. 
You see, a man can be sentellced to the death penalty by a minority 

ot the court, in subsw.nce. 
Mr. L ARKIN. The proyision in article 29 thnt I referred to is found 

in subdivision (a) which says: 
No member of a general or special court. martial shall be a~nt or excused after 

the accused has been arraigned cxccpt for physical di~abjJity or 88 a result of a 
challenge or by order of the couvening authority for good causc. 

t\fr. RIV ERS. But all of those things could be qu estioned . Would 
th ero be an appea la ble eX('eption to that? 

Ivlr. L ..Ut KIN. They might show it was not good cause. The facts 
would be in the rceord . 

:t\lr. RIV ERS. Would that be cause for an Ilppenl if that were 
established? 

Mr. LARKJN. If it could be demonstrated that it materially preju­
diced or substa ntially prejudic('d the rights of the accused I should 
say so. 

·t\ lr . RI VERS. I would like to have that in the record. The defense 
counsel could contend tha t nnd be overruled llnd then you would 
have the min imum re(luired by the code and still a man would go to 
his denth under sentence by a minority vote of the court. 

i\lr. BnooKs. ] s there any further discussion? 
Mr. GAVIN. •-'\..t·o you satisfied with that or arC} you going to write 

ill allY specific nWll\)el' of members that should be pr('sent? 
t\ lr. RIV ERS. II the explnnation was not satisrn ctory if counsel on 

the other side does not th ink the excuse sufficient, 1 wouid like to have 
the record indicate that there would be ground for a u appeal. 

Mr. LARKIN. As you r('call, we have a provision t.hat the defense 
cou nsel may set out in a brief any matters which he thinks arc suffi ­
cient to nffect the accused. 

" 11'. GAVIN. Has it not boen the ruJe in military trin ls, and courts 
martial in t he Navy thM they Cllll be convicted by a three-rourths vote? 

t\ lr. LAnKIN. The pel·cent.agc, t\lr. Ga vin, difTel'S between the 
Army and the Navy, and th is represents the perccn tllgcs of Lbo Army 
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at. the present. time which urc higher percentages Ulan they have 
heretofore been in Lhe Navy. The Navy agrees t hut this is appro­
priate. T1H'Y nrc willing to apply it to their service 8S well. So, 0 11 
an over-nll llirea-service basis, this is a higher perccntngc t.han they 
used to have in the Navy, but it is exactly the way it has been in lhe 
Army. 

~ I r. GAVIN. Tn the Federal courts where a mUll is charged with a. 
crime you have to have 12 jurors. 

~Ir. ).N\ltK IN. Yes, in many States you do; there is no question about 
that, ~ I r. Gavin. 

~1r. G.WIN. ~ [ay I ask Colonel Dinsmore if he knows of any im­
porlim!. gCIl(,rfli comt-martinl case where tile court consisted of less 
than fivo mcmhcrs'? 

Colonel D INsMon.:. I t could not consist of less than fivc, .Mr. 
Gav in, but r will sny it is vcry unllsulll for a court to be reduced below 
the originnl number that tim cou rt star ted with. 

Mr. GAVIN. Whnt L had in mind is in a }"'cdcral court it requircs (\
unani mous vel'(lict to rmd a man guilty. 

Colonrl DINSMORE. Of course, we have that in reference to tho 
death sentence. 

I\l r . llnooKs. A gJ'ent many State oourts now use B percentage for 
minor crimcs . 

.\Lr. DEGnAFF.~NRI ED. T hat is right. 
Under th is provision hf'I'(', howe\'cr, a man can be sent up fo r life 

if thJ'ee-fourths of tho members, bclie\'e he is guilty. Tha.t is a pret.ty 
long scnLcnce. 

Coloncl D INSMORE. That is correct. 
Mr. RIVERS. Why do they not put life in there undrr the same 

article with the ciLJutal ofTenses; what would be wrong with that.? 
).Lr. LARKIN. I suppose ,You ma.v find circumstallccs where the court. 

is reluctant. to impose the death penalty Or where one nU'mber of the 
court is, but he believes that. life imprisonment is sufficient punish­
ment. 11e would vote for life imprisolilllent but he would not "ole 
fOr the death penalt.y, und if there was no leeway pro\'ided in bet.ween 
he would be faced with eithcJ' the death pcnalty Cor the defendant. or 
something much less, and hI:" might feel tbat. it is so SCi'ious that. he 
would be tempted to \'ote fOr death. 

!\{r. BnooKs. 1 think it is fair l<:l call your attention to this, that in 
a great manv jUJ'isdictions wheJ'e you bring in a \rerdicl which would 
normally ('niTY tho death penalt.y, the court has somo nuthol'ity, in 
his, discretion, to pJ'('scriM life imprisonment. i.nstead of dCIl Lh. 

!\II'. LAIIKIN. 'I'hnt is ! I'UC. I am not familiu!' with all the Stnte 
vnriations in that J'espe(' t.. ] know in New York, for instance, in the 
case of a Celon,Y that It is possible fol' the court to reduce thc senlen{'e 
to life. 

Mr. H ARDY. As long as 1\ man gets nliIe sentence, and as long as he 
is alivc he has still some hope of clemency 01' of bdnging up t.he pos­
sibility of S('curing fl, pardon, but. whell a court. g-ives a man B death 
sentencc he docs not have tbat chance. 

Mr. BnooKs. Are there any further discussions 01' arguments on this 
article? If not, it stands adopted . 

Article 53. 
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Mr. SMART (reading): 
AR1'. 53. Court to announce action. 

Every court martial shall annOU I1CC its findings and sentence to the parties as 
soon 8.JS determined. 

Refcren('cs: .\ , W. 29; proposed A. G. N. article 28. 
Commentnry: This artICle is derived from proposed A. O. N. 

article 28 and requires tbe trial cou nsel, the accused , and the defensc 
counsel to be informed of the fmding5 and sentence as soon as t.he 
sentence is determined. The findings may be announced itS soon liS 

they nrc drlcrmincd if it. is believed appropriate to do so. .\ . W. 29 
r cquirf's nn aC{luiLla l t.o be announced, but. leaves the announcement 
of the s('nLcllcc nnd findings of guiJty to the discretion of th e court 
It. is lelt. appropr iate, however, that the accused and his counsel be 
informed as to the outcome of the trial as soon ns the results 111"13 

detf'rmilwd. 
1>. l r. UnOOK!;. I s thf'rc Ilny comment or any discussion on that 

arlicle? 
.i\ lr'. GAVIN. Is thnt usually done? 
)'Ir" L AnK IN. Yes; it usuo. lly is, but it is not required IlS this requircs 

it. TIH'!·c is 0. rcqui l"clllcnt that un acqw tto.l be o.nnounced but not 
that the convittion bc o.nnounced. 

:\f ,.. G ... VIN. Let us hell ." from Colonel Dinsmore on t hll t. 
Colonel DINSMOR~:" It. is almost univcrsally done, ),11". Gavin, and 

thc on ly <'x{'('ptions arc cases in which , for J·Cllsons of public poli{'y 
the ("ourt rf'('\~ thllt, it is not advisable to announce the senten('o . 

.\s a. slIiki n~ ('xample of that kind, tllkc a case in some community 
\' here sonw soldiN is being tried for an offense committed in which 
the (·i\' il ("ommunit\' hilS a great interest, and the feeling runs high, it 
may hI" thllt it is IHlvisable for good publi{' relations and publi (" policy 
not to annouu("c the sC'ntcncc in such it case because thr man might 
be aC'quitll'Cl, you undrrstand, or he might not. 

)'Ir. RIVERS. Off the record. 
(D iscussion off the record.) 
Captain WOODS. For Ihe sakC' of the record, I would likc to rC'mark 

t hat this is 1I0t true of lh(' Navy. The Navy docs not annOlllH'C the 
findings of tli r court until the first reviewing authority has ('omplCled 
its a{'lion. "-I' have no objection to this provision. 

)' Ir. BUOOKS. Docs the Navy leU the accused what. the findings Il r c 
immcdill.tcly"? 

Captain \ \,.OODS, No, si r ; we wflit llUt.il the first. rcviwcing authority 
hilS acted on the cllse and then tcll the ilccused what th e finding is. 

We hove no objc{'tion to lhc change suggcsted. 
Colonel DINSMOlU;" I would like to COl"rect my fonncr statement. for 

the r c("ord. I Ilm reminded that we are rcquu"C'd to annoum'r th!) 
acquiWtl for thwith, so my illustration would only bC' good in tho 
eVC'nl somrbody thought, th e se ntence was not. S('Vf're enough . 

~1r. B nOOKS. Do L undl'rstand you, Colonel, to int('I"J) l"et. this IlS 
mCll ning that tho finding shall not bc givcn immcdint.C'ly to the 
dC'fendunt.? 

Colonel DINSMO RE. No, sir; this requires thot. itsba ll be. I under­
stood ~l l". Gavin to be asking about. the present practicc which now 
prevails. 
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1 fr. BROOKS. Is there any objection to the arlicle as rend? H not 
it wi ll be adopted. 

Art.icle 54. 
11r. SMART (reading): 

ART. 54. Hocard of trial. 
(a) Each general court martial shal! keep a separate record of tho proceedings 

of the trial of each case brought before it, and such record shall be authenticated 
by the signature of the president and the Jaw officer. In case the record cannot. 
be authenticated by either lhe p rcaidcnt or the law officer, by reason of the death, 
disability. or absence of 8uch officer, it shall be signed by a member ill lieu of him. 
Irboth the president and the law officer are unavailable for such reasons, the record 
shall be authenticated by two members. 

(b) Each speeial and summar/" court martial ahall keep a separate record of 
the proc€'edings io each case, whie I record shall contain !Such matter and be authen­
ticated ill such Inanuer as may be required by l'Cgulations which the President may 
prescribe. 

(c) A copy of the record of tho proceedings of each general and special court 
mortial shall be given to the accuS('d Ill! soon as authenlicated. 

UcfNr nccs: A. W. 33, 34, Ill; A. G. N. a .·ticles 34,64; proposed 
A. O. N., urLic1es 16 (e), 21, 29. 

Commenta ry: Subd ivjsioll (u) contains provision similul' to those of 
propos('d A. G. N. articlo 29, but difTers from A. W. 33 in that tho 
Jaw officer and the president authenticll to the record of 11, gcneral 
court martial. A. W. 33 requirl's the trial counsel and president to 
authcntiCflte the record. It ig intended thnt. records of generll l courts 
mllrtial shnll contain a vcrblltim transcript of the proc('edings. 

Subdivision (b) is d('riv('d from A. W. 34. This article is subject to 
this provision of article 19 whk·h requires a complcte "ecord to be 
kept. in cases wbcre a bad-conduct. dischnrgc is ndjudgcd. 

Subdiv ision (e) is new. Under A, W, II I a copy of a genernl court­
.ua.-tinl record is givon to the flecused if he dcmfluds it, Under Navy 
practicc, the nccused is flutomfi.lically given it copy of the r('cord of a 
g('ne.'n[ court martiol. This flrtiele goes fut'ther in that it copy of the 
record of u general or speeilll court ma rtiul is rcquired to be given to 
the acclised, It is felt to br approp riate t hat t he accused shouJd ba vo 
a copy of sucb records for his pf'rsonal use, If such records contain 
cla5t'lilied matter, means of safekeeping should be provided, 

.\fl", RIVERS, We discussed that. the other day, ad infinitum, ad 
exlrf'll\um, a nd severnJ otil ('1" ways, This just giv('S the sununllry of it.. 

:\ 11", SMAIn'. I n checking bock over these cases we find that there 
ru'e about. 37,000 special ('ourt-lOilIlial cases a yCfll' in the Army, 
about. 24,000 a yew' in the Navy, und 8,500 a yenr in the Air :Foree. 
1 cannot. vOllch for the exnelness of those figures, but. I tbink that 
they 11m SUbstantially ('OITcct. 

We fi nd tha t in the presf'ut table of maximum punishments, which 
preseribcs th e punishment for each of those offenscs, about. 90 percent 
of the offenses tried by SUlll mw'y COUJ'ts in the Navy have the POW('l" 

to ad judge bad-conduct discharges, but as a matlcr of fact only 
about 15 percent of that group got a bad-conduct discharge, 

That means that we are furnishing reporters in 85 percent of the 
cases where bad-conduct. discharg('S are not. ~ivcn , even though t hey 
arc authorized by the table of ma.'\;imum pumshments. 

That would mean, undf'r the current. situation, that the Army 
would be furnishing a rcpo.·ter in about 24,000 cases where a bad­
conduct. d ischarge was not adjudged 8S part. of the sentence. 
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Mr. RIV.;RS. With Lhe cnJisllnent of reservcs and the establish. 
ment of women's corps in the respective services, could yOll not. 
institute 8. program to teRch th em to take down tC'stimony? Of 
course, every stcnogmphcr is not a reporter, but still all reporters arc 
stenographers. 

That would probably be nn insuperable task. 
Colonel DINSMORt:. Of course, th llt could be done to a cerLain 

extent; but, .Mr. Rivers, as ~{r. Smart's figures indica.le-and I do­
not want. to reopen somet hing and take up your time on the thing 
unllccessarily~it is 8. monumental "ndertaking. There is a big 
personnel problem involved tilc>re with 24,000 cases a year to be 
reported; and, whether YOll do it by civilian court reporters and pay 
them or wheth er you do it by havmg somebody in the service, tbey 
bave to be prelt.y high ranking, as they are well paid . 

Mr. BROOKS. And they have l<:l be awfully good, too. 
Colonel DINSMORE, Yes; and it is going to be a serious problem. 
Then there was this oth el' pert.inent. though t. that. occurred to me 

si nce the matter was discussed t.he oLher day. You know overy yeRl' 
in compiling th e budget the President. very properly says bow much 
mOlley can be used for national-defense pmpOSeS and how much ca n 
be used for other purposc", and then that will be allotted nmon~ the 
Army, the Navy, and the Air Force, and that will be the over-all 
ceiling that. you capnot cxceed. 

Now, of course, I do not. know, but I doubt. if the budget is going 
to take into accou nt the fact that. this additional burden has been 
imposed on us. We are ~oi ng to have to do it in some way. 

~lr. BnooKs, \Vhat is It gomg to cost you, Colonel? 
Colonel DINSMORE. I do not know what comt reporting costs, ~lr, 

Chuirman. 
(Discussion off lhe reeol'd.) 
MI'. RlvEns. 'Why would it be impossible to start. training them to 

be reporters? Say we set up an independent JAG group for the 
sen'icc, why would it be impossible to train these people to he capable 
of tRking do\\'O testimony? 

Colonel DINSMORE. It would not be impossible, :\ fr. River!!. [ am 
just. pointing out the fact. Ula1. we would have to have fl. great. many 
of them and it. is going to cost R great. deal of money whiehe\'er Wfl.y 
you do it.. 

~Ir. RIVERS. It would be awfully good publicity if thc armed 
s('rviees cou ld do that, b('cause the :\lcmbCI'S of Congress are very 
frequently told by t hei r constit.uents or by one of t heir colleagues 
about some cuse ill\"olving a court murtial wh('l"e t.here was IL mis­
carriage of justice. What we want. to do is avoid situntions of that 
kind . The best. publici ty IhaL we call get. is to sho w how great the 
coop('I"ation is and the justi('e which attends all of thesc lrillls, ond in 
that. connection I am not unmindful of what the budget may rio. If 
we could start. now while lime is not of the essence nnd we do not 
hll.\·e that pressure on us all of the time, it might be II. good thing to 
do so. 

Colonel DINSMORE. WI' 11fI\'e alreody dc-cided all having the re­
porting done, 

)'Ir. BROOKS. H you are going to take these proecedings down, you 
should do n good job of it. 1 have seen some reconls of proceedings 
where. I thought. it would have been fllr better not to have at.tempted 
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to la ke them down than to do it. in the manner in which they \\'ere 
taken down. So that. involves tbis thought.: First, you have got to 
have a persoll who is really nn expert, and you cannot do it fo r small 
nmounts; and, secondly, if yOll put it over into the women's branches 
YOli are going to have to disperse \YIlIl,CS, Waves, and Spars nil over 
the ('firth where there 8re tria ls to be conducted, but you lirc not going 
to be able to have them available when you need them; is not. that 
true? 

Colonel D INSMOR):. Yes, sir. 
~ I r . H " IWY, T his thing wi ll possibly cost a good many millions of 

dollars, will it not? 
Colonel D INSMORE. Yes, sir. 
~ l r. BnooKs. r would like to have the commi ttee go bil.ck find 

J'cnppmisc OU I' req uirement in reference to bnd-cond uct. discha rge 
Cllses in that con nection. 

M r. R ,nns. We can amcnd the Selecti ve Service Act and drnft 
reporters. 

Coloncl D ,NSMORE. ~{ay I make one fu rther observation on that 
subject? 

1\ 11'. 13nOOKS. Go right, nhcad, Colonel 
Coloncl DH;SMOIH~. T he langu age of the present law, the Elston 

bill , find lhe la nguage of this code as drafted is thaI, in lhcsc bad­
conduCL cases the proceedings shall be transcribed. 

Now, the ot hel' day the nmend ment that the committcc adoptt'd 
read, "unless a reporter is pl'eBent at the trial." T here is a difference. 
T he procccdings can be transcribed without a reporter being presenL. 
T hey can be transcribed in hundwriting by an officer, as was <.lone fo r 
many, many yen l'S. 

:'>. 11'. BnooKs. That. is just what 1 am complaining about, howcvcr. 
When that. oUiccr transcribes the proceedings, it is nol. a true reflec­
tion, \'cry oftcll, of thc trial. 

.\11'. G.\VIN. You meall {or accuracy and correctncss? 
;\ 11'. UllOOKS. Ycs; ancl (or usC' of words. ' 1'11(' officer "cry oftrn 

to rush t il(' thing nlong: may change Ule \'crbiage to shortcn it so that 
it does not refle(·t tilc prol"ecdings. 

~ lr . RIVERS. What Il.bout the use of tbis recording equiplllcnt; 
would it be hryond thr rculm of possibility to use that? 

~rr. S~IAHT. Whlll vlniety do you rcfer to, ~ f r. Rivers? 
~Ir. RI\' .;lIs. Well, the very bcst kind . 
~Ir. GAVIN. Do you fiud Ihc diUiculty in finding per<;onnel to 

record these CElSCS, or do you find the difficulty ill finding pf'l'sonnel 
to rcview the cases o.fl('l' they have been detcrmined'! 

CololI('1 DIN!;!tlOH~:. It is 11, sCI'iolls problem. 
~l r. GAVIN. !l ow long doyoll tuke before you get to tho revicwofa 

bnd-COllduct disehnl"ge ease? 
Colonel DI NSMOIU:. lIow long do we take? 
~dr. GAVI N. 1'('5. 

CoIOIlf'1 DINsMOIn:. It docs not take vcry long. '1'1)(1 easc is tried: 
it. is acted on on appcaJ; and iL comes up bere. 1 do nO l know whr thcr 
~ I fljor Solf bas nny further information to gi,'c you on thnt, but tbo 
review work is prflctil"nlly CUl"l"C'nt nt. t he present tinH'. 

~ I r. BROOKS. Off the record. 
(Discussion ofT the record.) 
~ I r. llROOKS. If th('l·c is no fu rther discussion on this ft"lidc, wo 

will adopt iL as rcad and proce('d to !lrticle 55. 
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Mr. SMART (reading): 
ART. 55. Cruel and unusual punishments prohibited. 

Punishment by flogging, or by branding, marking, or tattooing Oil the body, or 
any other cruel or I\nusual punishment, shall not be adjudged by any court 
martial or inflicted upon any person subject. to this code. Tho use of irons, 
single or double, cxeel>t for tho pUfpo5e of ~afe cu.sto<iy, is prohibhed. 

References: A. W. 41; proposed A. G. N., article 31. 
Commentary: This article incorporates present Army and Navy 

provisions. 
Mr. BROOKS. Is there ally comment or discussion of this article? 

This is bRsed on the forty-first article of war, is it not? 
Mr. LARKIN . That is j·ight. 
Mr. SMART. That just takes us out of the dark ages. 
MI', BIWOKS. H there is no objection, and I assume there is not, we 

will approve article 55 and proceed to article 56. 
MI'. SMAH'I' [rendi.ng:! 

ART. 56. i\ 1n...:imum limits. 
The p\lni8IHl\en~ which a eourL martial may dircc~ fo r an offense shall not ex­

cee<1 Buch limitll as the President may prescribe for that offense. 

References: A. W. 45; proposed A. G. N., article 33 (b). 
Commcntflry: This article a ut.horizes the President to establ ish 

maximum limits of punishment for an offense, except. olle for which a. 
mandatOl'y pu nishment hns been prascribed. 

That refers, Mr. Chairman, to the table of maximum punishments 
which is nlrendy included in the 1'.tnnuul of Courts !>.lartial, and tho 
Nuvy hos a compnrable procedure iu their courL-martinl procecdinl;l. 

~tr. BnooKs. What about putting ut the end, "exceeds the limits 
prescribed by this code?" 

),11'. RIVEItS. Certainly Lhe President. is not going to pr(>scrih(> any­
thing differcnt Lhan the statutory Jaw provides. I-Ie could not if he 
desircd to. 

~lr. S~lAnT. That is right.. 
),11'. Rlvt:ns. Is that your understanding of it, too? 
Mr. LAnKIN. Yes, sir. 
~Ir. flltOOKS. Someone hilS questioned lhis nrticle. 
Mr. R[vt:lIs. 'rhey will ask us tlmt question on til(' floor about. tbis, 

and we want to be pl'epnl'ed to answcr lhnt the Prc!'idenl cnnnot fnil 
to comply with stnLulol'Y aulhol·ity. 

1'.11'. LARKIN. If he fnils to comply with stat.utory nuthoriLy, it 
would bf' nn iUf'gnl sentence; it would have 1..0 be in accordance with 
the code. 

i\lr. Ii All !)Y. He cnll do Lhnt. in t.hose cuses where we have provided 
discret.iollnry pow('l'. . 

i\lE·. LAHKIN. Unless it. is mandatol'y, he could. 
Under nl'ticlc 18, ....·hich we have covcrcd before, we hnvc snid t hnt 

n general court. martial may adjudge ally punishment. not. fOl'biddell 
by th is code. Those which nrc forbidden arc branding, marking or 
tnltooing on the body, and so fort.h, ns contained in nrl.iela 55, which 
has just. been read. 

The only other pro\'isions as to pu nisLWlcnt are tha 1. ccrtain puniti vo 
articles carry the provision lor IL mandatory death penalty. Other­
wise, the colll·t mny im:rose such punishment tiS it lllay direct., but in 
so directing it. is boun by the maximum limits that. are set. by tbe 
Presidcnt. 
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~Ir. RIVERS. And the President's policy historically has been to 
cut. them down rather than to try to raise them. 

~1r . L ARKI N. He himself sets t be rnn..ximum. 
Mr. RIV ERS. That. is, above those wbich t.he code pl'oddcs. 
"l l'. l ...AP KIN . Yes, beyond whnL the code has provided. 
M I'. R IVERS. That. is wbltt 1 wnn t the record to indicat(', 
Mr. BnooKs . This nrt.icle 56 gives h im that authol'iLy? 
Mr. LAn K.!N . No, article 18 prevents that. 
A court. martial mny adjudge nny punishmcllL not forbidden by 

the code. Now, take fl dealh case. In ono 01' two instances it IS 

mandatory. In sovernl olhers it may be imposed or not. In all other 
cases it may not be im posed, ('ven if tbe President says he would like 
to have it imposed. 

:\11'. UI VERS. Tha t is right. 
Mr. L ARKIN. Becauso It has not. bee n specified, he could not 

provide for it. 
11r. RIV ERS. Like we observed the otber day before Lhe Elston Act 

wen L into effect , for certain ofl'enses they au tomatically give the dcath 
sen tence in the occupied cOll ntries, and it might be good publicity to 
point out that as soo n as a mall leaves tho country the President 
generally takes a few years off h is sen tence. 

1lr. BnooKs. That was the point 1 ra,ised when article 18 came up.
In the last sen tence it says: 
General courts martial shall also have jurisdiction to try any person who by 
the law of war is subject to trial by military tribunal and lIlay adjudge any
punishment permitted by the law of war-­

and yet you get over here, and you say the power to punish­
shall not elceed such limits as the President may prescribe for that offense, 

~rr. LARKIN. Well , in that case, again-­
?\ tl' . BnooKs. There is nothing that says tho.ro is a limi t seLby this 

code. 
i\fr. LARKIN. There are no limits set by this code, excep t that the 

deat h penalty can be imposed only in such articles as the code provides. 
Otherwise there is no limit except for cruel lllld UIHISIU, 1 punishments. 

i\ l r. GAVIN, W'ould you repent lhat again, ~lr. Larkin? 
~Ir. LARKIN. Yes, sir. Perhaps I can sta.rL from another tack. 

As we come to the pun itive articles, starting with 77, you will see each 
one specifica.lly sa.ys that the person found gui lt.y ca n be sentenced as 
the court martial may di rect. In a certain few Il death penalLy is 
pl'O vided on II. mandatory basis, and in a certain ndditional numbN 
there is the death penal Ly or such other sen tence, Except where iL is 
spellcd out t hat the dC!tlh pCllll.l Ly CRn be imposed, it ('fll!not be im­
posed, In no olher case, the President to the coni l'a['y uotwith­
sLanding, can nn offe llse draw a death penalt.y. Unless Congress pro­
vides it specificaUy ill the article, no one else can provide it. 

llr. RIVERS. That is righ t. 
~Ir. LARKIN. As to lhat, the President a.nd o\'erybody else is bound. 

H e cannot raise any s('ntellce to the death penalLy, unless it. is already 
provided in here. 

~Ir. RIV ERS. Allrighl. 
~Ir. LARKJN. }.lOW, ill setti ng maximum limits he can se t wba tever 

ma ximu m limits, aside from t he death pennlty-20 years, 10 ycars, 
30 yeal's, or whaLever iL JTIny be-and the cou rt. mortin lmay not exceed 
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filly of those rna.ximums. lIowe\'l"f, there is no particular limit of the 
maximum except. the death peollity. • 

When I SIlY no limit, to the JllElXmlUm, 1 om talking nboul confine· 
menL, liS distinguished from the dcnlh penalty. 

The President cannot, in addit.ion, pn3scribc /lily punishment.. wh ich 
would b<.> crUt'l or unusual or any punishment that would cll ll for tat.­
tooing, murking, find others prohibited. 

111', GAVIN. H e can use that.? 
11r. LAnKIN. lIe callnot. 
~tr. RIVERS. Neither con the courl. 
~ I r. L ARKI N. Neither CRIl the court. Exactly. 
l lhink il. reading of 18, 55, 6, find the specific punitive articles makes 

it clcar how it is bOlUld, reading one with the other. 1L is the same as 
the present situation. 

),1 r. RIVERS. That is historically the way it. was operated? 
~l r. L AnKIN. That is right. 
MI". RIVERS. He has to put H 30 days" or so much fine 01" whatevel' 

it. is? 
M]'. LARKIN. He is free to set. the maximum , except. t.hat. he cannot. 

do anything inconsistent with what. Congress h ItS pilssed in t.his code. 
Once he sets them, then the courts martial cannot. do anything in 
violation of the code I1nd what he has set.. 

~Ir. BROOKS. Are they flny further questions or discussion? 
~Ir. RIVERS. 1 think that IS plain. 
~ I r. BROOKS. We will take up article 57. 
~ lr. SMART (reading): 

Articll' 57. Effcctiye date of sentences. 
(a) Wht never a ~ntence of a court martial as lawfully adjudged and apPNl\'ed 

includes a forfeiture of payor allowanoos in addition t.o confinement lIot suspended, 
the forfeiture may apply to payor allowances becoming due on or after the date 
Bueh sentenoo i~ approved by the convening authority. No forfeiture shall extend 
to any pay or allowance~ neerued before such date. 

(b) Any period of confinement not suspended included in a sentence of a court 
martial ~hall begin to run from the dale the sentence is adjudgl'd by the court 
martial. 

(c) All other sentenOCl' of courts martial aball become effective on the date 
ordel'l'd executed. 

References: A. W. 16,47 (d); proposed A. G. N., ilrticle 39. 
Conunentary: This art.icle is new. Subdivision (a ) prohibits the 

forfeit.ure of payor allowances becoming due before the date of ap­
proval by the convening M]litorit.y. Formerly fln Army courl-martial 
sentence could forfeit such carnings. Tn addiLion, subd ivision (a) 
pC'rmits t he forfeiture of pay and flllowances becoming due after the 
dale o/approval by the convening authority but before the date of 
final approval by the Sccretnry, where such final approval is llC'c{'ssary. 
It is felt appropriate that. where an accused is se nt.enced to both 
forfeiture and confinement, lhe for'feil-ure should ]'each all pay becom­
ing due while the accused is ill confinement awaiting final approval 
of the sentence. Under article 71 such pay cannot be t.aken until the 
sentence is ordered executt'd after any such rt'quired final approval. 

SubdiV'ision (b) requirt's a sentence of confinement to begin to nlll 
on the date that it is adjudged ove n though the accused is not actually 
in confinement, unless the sentence is suspended. 

A. \\. 16 has been held to prohibit the forfeiture of pay of nn accused 
unLil the sentence has been finally approved. This has resulted in a 

g!',:.:!{lC-49-NO.37--" 
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prisoner under sentellce of 0. cou rt,..martial drawing full pny unt it R. 

dismissa l OJ' discharge is finnlly approved. The proposed Navy 
A. O. N. wou ld make all sentences of forf('it.ure or confinl.'nlcnt cfTcc ­
tiv{' ns soon nH fl.djudgt'd. 

~I ... D~;Gn"FF'~NRIt;O. In other words, even if it goes up on nwicw 
he starts getti ng credit on his sentence from the dale of t.he sentence. 
H e docs not just stay there until after the board of rC\'iew has passed 
on it 

~Ir. SMART. That is exactly right, ~Ir. deGrnffcnried. 
The other pll. l' ticulltr chnngl' in here is that hcn~tororc vou could 

make 11 forfeiture of pay and allowances due 01' to become due. Tb is 
applies only to pay and allowances du e. That is, thoso that. have 
alrcady become duo must be paid. 

~ I r. RI VBRS. None of them call be takell away before t he day of 
th~ sentence? 

:\ Ir. SMART. That is correct, sir. 
1\ 11'. BnOOKS. "Allownnces" can be the family allowance? 
1\11'. SMA ItT. Pny and allowances would cover it.. 
]\.1r. RIVERS. That. is the reason for t he allowa nce, to protect the 

family of t he d efelldt~nt. 
Mr. SJ.IA RT. That. is exactly what it does. It is it broader provision, 

so fllr as Lhey nrc concerned, rcin.t.ing to pay al ready due before the 
dntl' of t.he sentence. 

:\Ir. BnooKs. It. does not protect. them in tbe futuro on the fami ly 
nllowance? 

i\ l r. SMA In. That raises the point, of course, that you ha"e in civi l 
courts. 'Vhen 0. man is collvicted no one undertflkes to tuke carr of 
his family. You have the same thing in the militnry. 1 do not 
know whether we should have a different rule for dependents of people 
in the military who are convicted than we baY(' for civil inn ('ourts or 
not.. 11.. is an unfortunate thing, but it is always true that the inIlOC{'llt 
dependents sutf('r more than the guill..y pcrson. 

7\lr. RlvEns. Could we not wnte some kind of provi>iion making it 
possible fOI" thE' accused to show the financial Clrcmnslances of llw 
dependents of the nccused? 

~ I r. SMArtT. Thesitate to think that. it would be proper, ns humane 
as it. mi~ht be, 1\11'. Hivers. 

~[I·. BnOOKS. There is a big difference, though, bel..w('('n !l mnn in 
service who has been tnkcn in, especially by sl'lcct.iv(J service, and a. 
mlln in civi linn lif{'. A mall go(>s into serYlce sometimes ngllinst. his 
will. li e gOl'S in not knowing the rules of the game, and in (t bmnd 
new life. 111' lc(tv('s his f,tlnily, nlld it makes them dl'!wndent. upon (t 
CNtltin amount which is stip ulated , Ilnd then he gcts in to trouble find 
you t.ake.all of thnt m(,llns of support. fl.WIlY fmm them wh('1\ he is !It. n. 
very fur distant. point., ill mnny instllllces, and thc 10cIlI people do 1101.. 
know anything about the circumstances. .;\ fuybe the fllmily does not. 
know Ilnylhing about. the circumstances, Ilnd lhey do not understand 
it.. 

.;\ Ir. S~I.\I{T. The point you I"tlise is very true, Mr. Brooks, but you 
refer to the soldier who, beca.use of inadycrtence Ilnd because of a. 
strange way of life. is in t.h is situat.ion, and you nre assuming he is a. 
draftee who gets into trouble and is court-martia led and has his [lay 
taken away, not. only from him but. his family. How are /'ou going to 
distinguish bet.ween that type of a. fellow and t.ho wilUu criminal in 



1091 


the service who would have committed a. crime ally place he might 
be? 

Mr. BROOKS. Only this way: If you gave some disc retionary 
auLhority t.o the court. Well, you do give them discretionary Iluthor~ 
ity to take these allowances away in certain cases. 

!\ Ir. SMArtT. That is correct. That could be exercised first. by the 
conveni ng authority in his exercise of clemency. 

1\ l r. nIVERS. I do not know how it would take away from tho 
dignity of tbe statute to write in there some kind of amendment and 
say, "forfeiture of pay and 11110W8.0C09--" 

~' [ r. GA\· IN. "ShaH not occur in ha rdship cases." 
!\ Ir . RIVE RS. "Shall be at the disc retio n of the authority, consider­

ing mi tigating circumstances," 
~Ir. SMART. That is true as of this moment. 
!\lr. RIVERS. n~hy could we not write it in t here? 
~ lr . L ARK IN. Actually the general court is the only kind of court 

that CUll impose as a part of the scntence a forfeiture of allowance as 
well as pay. Tha.t is one point. T think it is spal"ing:ly imposed. 

There are, of COUl"se, a number of authori ties starting with the 
conve ni.ng authority who can exercise clemency and limi t. th at. portion 
of the sen~nce. 

Tn th is co nnect.ion T recall t.hat. the Navy genernJly, in these cases, 
(>xereiscs discret.ion in the cases where allowances have been forfeited, 
and docs remi t the allowances so lhat the family get. them, even if 
they have been impo~d in fl general court-martial easc. That is all 
done ad.ministrativcly and is perntissible and is being done. 

I do not. know how the Army operat.es in that regard. 
I\lr. RIVERS. Do t.her t.ake that. into consideration , ColOllel? 
Colonel DINSMORE. t.hink not., siJ· . 
:" 11". ItlvEns. Do they considC'1" it. when they lnke tll(' mnn's money? 
:" 11". BnooKS. Docs tllC NIH'Y not send t.hem t.o nava l ehal'iLY? 
Captnin WOODS. No, sil·. ',"c limit. his contribu tion so tha t he can 

draw allowances. 
~ I I". BnOORS. The Army docs not? 
Colonel DIXSlIORE. Ko, sil". 
~Ir. RIYt::RS. As ~Ir. Smart. says, with rc~ard to a pf'rson who 

habit.ually \-iolates thcs(> Iil.ws, whelher an enlisted man or Iln officer, 
whl:'ther or not, Il drafte<', places his family in the samC' plnne. 

;\ 11'. (lAVIN. :\laybco Colonel Dinsmore can give liS the reasons why. 
Colonel DINS~IOnt~. Thnnk yOll, ~Ir. Gavin. 
AII'. Chairman, this is a. problem \\hic.h is vel'Y nppea ling. There 

is 110 weck jlass('s, scarccly a dny, lh nL let.tcrs do not come over my desk 
whe l"c a man is in one of Olll" bf\l'l"lleks und he has forfl' ited his pay and 
so on , and his family is in dire disl rcoss. It touches your henrt. It is a 
problem, howe,·c l·, that societ.y has not. solved, as 1\ lr. Smart. pointcd 
out, with the same sit.uation ('xist.ing inlhe ci,ri l courts, wbl'l'c a man is 
convictcd and scntcncC'<i. 

Therl:' is one other aspr('t. [ would like to mention for your considera­
tion. It is a matter of policy, of course. This wou ld be in the nature 
of n gra.tuity to the fllmily; and if this committee in Congress feels 
{ha t that is advisable, then we wou ld have nothing to sar a.bout. t.hat.. 
but t here is another nspect that I think should be conSidered. You 
art', in efrect, creating a t.ype of special considel"lltion for t.ht' man whose 
fllmily is on the bonier Iinc of dist.ress. You fire givi ng him tho privi­
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lege of committi ng oITcnscs when his budd.v, whose fl1milv is not in that 
situation, cannot do it with impun ity. . 

~ Ir . RIV ERS. That. is notnecessarilv lme. If he does it. two or three 
times you will kick him out. . 

Colonel DI NSMO RE. Y cs. 
~ rr. RIV £RS. His family should not be held nccountnblc for the 

mail 's incliscret.ion or ignorance. 
Colonel DINs~l onE. I do not like to see the fnmily SUff('f. 
~Ir. GAVIN. At the sn me time, it is not so comparable to civilian 

li fe because he is ind ucted into the service. ITI' is taken from civili an 
lir.... and he now finds himself in these circumstances. 

Colonel DIXS)IORt:. ~I ... Cnsin, that is tnlC in wartime. At. the 
presenL lime most of th('m arc volunteers. 

~ lr . GAVIN. It; is d iffcrcnt, then. 
Colon"cl DI NSMORE. ] am afraid th at with that sort of n. provisioll 

there wouJd not be Lha,t certai n detcrrcnt that ('xists. .A ma n, 1\0 
mattel" how bad he is, hilS his family in mind , and t hat holds him back 
t o some cxtent. 1 am afraid t hat if you remove that dCLerren t a good 
many border-line fellows will say, "It will not make nn dilTcn mce to my 
fam ily ; th ey will be taken care of." 

l\lr. RIVERS. That is Ll"lIe , but when yOIl eompar(' th(>1ll with the 
civilio.n, or compare them with th e Navy men, it is a li ttle different. 
We can compare them with t he civililiD first. A civilian has greater 
opportunity. normally, to save money than the enlisted Illan because 
he has a greater opportu nity to make money. An enlisted man cau­
not put up a nest egg so weft as the average civilinn can. 

Colonel DI NSMORE. 1 am not so su re. At the present rat.e of pay, 
if you take the average man who is an enlisted man, I rn.ther think 
thcy arc in a better position t.o save money in t.he Army than outside. 

1>.lr. RIVERS. Tako on enlisted man on a position out in some iso­
lated al"{~a, whe,·o he knows no civilin.us, and deprive tha!' family of 
subsistence. Where on ('urth will they go to get. it.? 

Colonel DINSMORE. Chari ty. 
Mr. Rlv~;us. Thcrc would not be Hny charity on the post. 
Colonel DINSMORE. Of course, we have charity organizatious, too. 

XL is a. ma.tter of policy. 
1>. l r. H ARDY. What you arc saying, Colonel, is thatlhe type of man 

who is the enlisted ma.n on that. post, if he were in civilian life, would 
not particularly be 8. problrm? 

Colonel DI.NSMOR);. That is right. 
Mr. HAnDy. Did J understand the implication awhile ago that if 

the Congress comes to the humanitarian. pressure for protecting the 
dcpendents of the enlisted personnel, lhat we might also find ourselves 
subjected to the same sort of prcssure to protcct familics of people 
(:o llvictf'd in ci\rilion courts? 

Colon!'l DINSMORE. No, si,·; r did nOt. intend that. I just. said that 
it would be a discrimina.tion between the man whose family is in want 
and the man whose family is not in wanl. 

1>.k RIVERS. I t might be a dete,·renl. 
11r. BROOKS. J ha ve this suggestion: :Fol" the Il(>xl article, I am 

informed by 111'. Smart. that we have some witnesses her(' who have 
b C(,1l her£' mos!, of th(> day waiting to testify. This p8J"ticular article 
IH're is one will're the Navy and the Army ar(' handling it differently. 
I do no!, know about the Coast Guard and the Air .Force. We have 
nOL heard [rom them. 



1093 


l\ly thought is this. CUll we not. pass this over until later, since it. 
is 11 quarter of four now, und let. the services discuss the mat.ler bctw('cn 
now and next. week? Thrll, perhaps, we can all get. toge ther On '" 
uniform polky. 

Captain W OODS. May J sJleak off the record? 
(Discussion ofT Lhe record.) 
~[r . BnOOKS. If there is nO objection, we will pass by that article, 

for the prcsent. 
I\[r. GAV I N. Pardon ml', Mr. Chairman. Are you going to pnss by 

Rrticle 57 and then come back t.o it.? 
~lr . BROOKS. Yes. 
).rr. GAVIN. That is undc l"Stood , because I would like to get. a clCftl' 

definition of section (b) of nrticle 57. 
Mr. BROOKS. We will pnss by, Mr. Gavin, on account of these wit· 

lll'SSCS who have bee n wniting here, if there is no objectio n, ou t of 
court(>sy to th{,ITI. We will take up the next article. 

NIr. SMAlno (..('ao ing): 
ART. 58. Execulion of confinement. 

(al Under such instructions as the Department concerned may prC!!crihe, any 
sentcllct) ot confinement. ndjud/{cd by a court-martial or other military tribunal, 
whether or not such 8cnl(,lICe ineludC!! discharge or d~missal, and whether or not 
s\lch discharge or di~mi'l!!a\ ha..~ bel'n executed, may be carried into execution by 
coufinement in an .... place ot confinement under the control of any of the armed 
torces, or in an", penal or correctional institution under the control of the linited 
States, or which the [nited States mar 00 allowed to use: and persou!! so confinod 
in a l>enal or correctional institution not. under the control at one of the armed 
forces shall 00 subject to the !lame discipline and treatment as peT1!Oll8 confined 
or committed by the courtll of the [nited Stales or of the State, Territory, Dis­
trict, or place in which the institution i~ situated. 

(b) The oUliS.'lion of the word'! "hard labor" in any senl.('nce of a cour\.-martiai 
!l(ljud,dnp; confinement !\hall not be construed as depriving the authority executing 
lIuch sentence ot the power to require hard labor as a part of the pUllishrn('nt. 

R cfer('nccs: A. W. 37, 42; A. G. N'. nrticle 7. 
Comm('ntary: Subdivision (a ) is derived from A. G. X. article 7 

which permits the Navy to tra nsfer court-martial prisoJl<.'rs to insti­
tutions und {'r the control of the Department of Justic{'. 'rhe Navy 
has found this practice to be b{'ncficial both to Ule service fLnd to tho 
prisoner. Both th<.' Army and Navy officers in charge of correctional 
policies recommend the adoption of subdivision (n). I t is tJIC policy 
of the flrmed forc('s to segregate yout hful and rehabilitable prisoners 
from the hardened criminals and incorrigiblcs and to provide for the 
maximum relUlh ilitaLion of prisoners for the pU'1)ose of restorn.tion to 
dutl' 01' 8utc('s.<;fu l adjustment in civil life. However, due t.o lack of 
fac i iUes and personnel with long and continuous I!."i:pcl'icncc in Lha 
highly tcd U'lic!l1 and specilllizcd phases of penology, the ul'llled forces 
have se..ious hand icaps in dealing with prisoners with long civilian 
cri minAl records, criminnl psychoplltits, sex deviates, violent lI1COI'l'I ­
gi bles and other prisoners requiring special treatment. The Army in 
operating undN A. W. 42 has mct with grea.t difficulty in s('gregating 
the vu.ried types of prisouers and in giving them specialized tr(>alnl('llt. 
It. is felL thn.Lthe rehabi li taLion of prisoners who create specia.l problems 
could be expedit('d by tnmsfening them to the highly specialized 
institutions under control of the Department of J us tice, which range 
from training schools and reformatories to major penitentiaries 8ml 
provide Cor the treatment of prisoners according to their needs. 
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From past experience, the services have found lhH.t. lhe type of 
treatment. sui ted for individuals does not. depend all the type of 
offense or on Hie length of the sentence. Many of the prisoners who 
cause special problems in disciplimu'y bRl'racks 8.1'0 those convicted 
of military offenses, such ns n. w. o. I. or desertion. 

SubdiVision (b) incorporates the second proviso of A. W. 37 and 
conforms 1.0 present Navy practice. 

).Ir. BHOOKS. Do we have t.wo witnesses? 
~Ir . SMART. 1 believe it will probably be a. little bi t beuer, before 

they come on, to let :\rr. Larkin set the stage, for those witnesses. 
:\Ir. 13rtooKs. All right. 
!\fr. LA itKIN. This article 58, :\[r. Cbnil'mnu, modifies the present. 

provisions of the Articles of War but follo\\"s more closely the present. 
provisions of the artieles for the government. of tllO Nnvy, in lhat. it. 
sets a fl exible standard und er whieh the miiitOJ'y may tl'flllsfer to iuab­
t.uliolls in tho Fed el"!ll penitentiary system approved by tho Depart.­
ment. of Ju stice n lIu'ger number of prisollc.J"'S, 

Now the reason why we hrollghL Colonel Garrison of the Army and 
Captain l\ laginnis of the Nnvy in in connection with this sccLlOn is 
bccnusc bOlh those gentlemen, who Ilrc in chnq;~c of the COl'rccLionnl 
services of the Army Ilnd Na\'y, consulted with the commit.te" whell 
it considered this problem; and tllis is substantia,lIy their rccommcndll.­
tion of an idenl provision to cover' this problem, 

Furthc]', we brought. them in to put before you tlle meaning of 
this OJ,tide. becauso of the fact that severnl witnesses who luwc 
appeared bcfol'c you have crit icized this al'lide as gl"!lntin~ too brond 
a pOWf'I', and from their reading of it. they believed, 1 tlunk , that. it. 
would enable the services to transfer too many prisollcrs, Thcy 
elwisio!l{'d uncleI' this that the services wouJd send iln ofTender who 
had h {'f' ll collyirted of it minor militilry offeilso to Akatrnz, [think 
that is about til{' wny the,\' epitomize this wbole articif', or coursi', 
that was not OUI' intention at all, The llseful.Jl('SS of it and the llecC'S­
si ty for it, 1 think, cun bc well c:\lliaint'd to you gentlelllen hy both 
Captain ;"Inginnis OJHI Colonel Garrison, 

1 woule! say oll('e marc thaL you should b{'ar in mind that it now 
conforms to til{' ?\ IlYY statutory authority which has worked extremely 
well nnd is bl'Oad l'r lImn lhe Army authority which hIlS been so 1'(' ­

strictive that 111(' Army hilS encOlUltered a numher of hllL'<lghipfI in 
connection with the trllnsf(' ]" of pl'isoners, 

1 do not know whirh of these gentlemen you prcfel' to hcar fil'st. 
This is Colonel Ounison, ?\ II', Chflirmlln, und this is Cupt.llin ;"Jaginuis, 

:-'fr, BllOOKS, We nrc happy to have yO\! gentlemen here, 
We will bo pleased to have eit.her of you load oU in this discu ssio n, 

STATEMENT OF COL, LLOYD R. GARRISON , AGD , CHIEF, 

CORRECTION BRANCH, AGO 


Colonel O"'UIISON, I reduced my remarks to writing, and if you 
do not mind 1 wiJl read them, 

':-'[1', BnooKs, All right, sir, 
Colonel G"IUUSON, I t is tho policy of the Department of the Al'lny 

to segrega.te, as far as prncticltble, youthful and reha.biJitllblc general 
prisoners from hardened criminals and incorrigibles, and to provide 
for the ma..ximum rehabilitation of all general prisoners for the purpose 
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of restoration to active dll ty or succcsS£ul adjustment. in civiilifc. We 
leel that. rehabil itation in prisons, to get. people back in civil life, able 
to make their own living, is extremely important. 

The populations of Army discipl inary barracks include prisoners of 
a ll types, ranging from yout-hfu l, impressionable fir'S!.. offenders t.o mell 
witJ\ long ci\'ilian cl'iminnil'ccords, criminal psychopaths, sex deviates, 
and violent. incol'rigiblcs. Adequate segregatIon for purposes of pro­
tecting young, impressionable offenders Crom detrimental influences 
a nd unwholesome contRClS wit h the criminal types mention ed, and 
the' operation of suitable rehabilitation prognl.llls to fit. tho \,fll'yin~ 
needs of th e indi\Tidua ls concerned cannot. be accomplished in an instl­
tulion in which aJl types uro confined together, It is, therefore, 
consiclel'OO desirable to provide for the confinement of diffen'nt types 
of g't'llerni prisoners in sepnra ll' institutions having adequate facilities, 
trained personnel, and r<,hnbilitatioll programs designed to meet the 
Il('eds of tho particuilll' groups, 

The Department of Lho Army docs not hl\.vo tho nu mber nnd 
diversified Lypes of confi nemcnt facilities undel" its jurisdi ction to 
provide for completely adequate segregation, control, nnd rehflbilita­
li ve treatment. of general prisoners by Lype, Further, military per­
SOIUI('J assigned to duty at Army diSCiplinary barracks fl.l"O subjec t. to 
frequcnt rotation, and do not uave the opportunity to gain lhe 
mntmiLY of experience and training ill the highly specinlized profes­
sional flnd wchnicnl work involved in the administration of major 
correctional institutions, and in the control and tr<'fltnl('nt of the 
ty]lCS of offenders involved, ft would not be economical Or in keeping 
with the primary mission for lho D eparlment of tbe Army to operate 
the number and types of institutions aud provide the tl'ained pcrsOImel 
"<luired to meet U1 CSC needs, 

"01' tJlO reasons stated above , it is considered hig-hly dc,:, jmble for 
ule fi l"m<'d services to have l\.u thol"iLy to trilllsfer to appropriate Federal 
institutions those prisoners who, b.v reason of inconigibilit.v, criminal­
ity, or personal charar'lerislics create special problems of ('ontl'ol in 
disciplinar." barracks, and who should be segrega ted from you nger 
and rchabililable offelld('rs, Howe\'er, the restrictive natul'e of legis­
Illtion governing eonfin('mellt of generaJ prisoners, r(' fl cc ted in article 
of war 42, preven ts such transfers, 

In addition, it is considered desirable that the Department of the 
Arm,v have access to the speeifl.lized facilities of the l'-'('clern i Prisoll 
System for the rehabili14l.tive treatment of individual offenders where 
tl'ansfer' to such Federal institutions would result in benefit to the 
prisoner, such as transfer of med irol and mentnl patirnts to the i\ lcd­
ieal Center fOI" FedCI'al priso llel's, and Inl l1 sfcl" of some youth fu l o{fcnd­
('I'S La the Nationn.l T raining S"hool lmd Federal reformatories, The 
FC'ciernl P rison System, \\ hich was limited to a fcw major penitentiaries 
without particular provision for rehabilitation at the time the existing 
legislation governing tbe confi nement of Army prisoners WftS enacted, 
is now composed of a. clftssifi('d system of 29 well-organized institutions, 
Such institutions, mngiug from training schools, training ('amps, and 
reformatories to major penitentia.ries, pro,-ide for the complete segre­
gat ion nud rehabili talion of prisoners in keep ing with their ind ividual 
needs, 

Authority to effect transfers ftnd to determine places of confinemen t 
should not be subj('ct to rcsll'icti vc leglll prov isions related t.o the type 
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of offense alld icngLh of sentence. A great manr of the most hardened 
and incolTigible cruninnls and vicious pcrsonalilies now in confinement 
in disciplinary barracks nre serv ing sentences for military offenses, stich 
as &. w. o. I. or desertion. Many prisoners sentt'llccd for military 
offenses have long vicious civilian criminal records, nnd others nre 
criminal psychopaths, sex deviates, and dangerous individuals. It 
frequently develops that 8. prisoner, following mitia! confinement, be­
comes vio lently inlrllct.lble. The prompt trnnsfer of such prisoners to 
Federal institutions where adequate physical facilities and trained 
personnel nrc Il.vniJable for their control would contribute to the cor­
rection and ad/'ustmento f such prisoners and prevent lurther deteriora.­
tion resulting rom necessnry close segregation in disciplinary bnrraeks 
for long periods of time because of inadequate fa.cilities. 

The proposed nrticle is considered adequate to meet the needs of the 
Department of the AJ·my. I t is believed that the authority contained 
therein fot· freedom of Lmnsferof prisoners will result in material bene­
fit to the Depl\I"tment ollhe Army and to the individuil.l prisonet"S con­
cerned and will further the At,tny's policy of segregation and rehabili­
tation. 

I have visited a good number of Federal institutions operated, and 
I greatly admire Lho facilities that they have for a.ll different. types of 
individtuds. 

Mr. RIVERS. That reformatory system is quite an up-to-du.te organ­
iza tion, is it not? 

'Colonel GARRISON. It certainly is, sir. 
'\lr.llARDY. Colonel, do you have a correctional instit.ution at New 

Cumberlund, Pa? 
Colonel GARRISON. ThA.t is a temporary disciplinary barracks there; 

yes, sir. 
Mr. H ARDY. no you have a v\riety or type of prisoners there? 
Colonel GARRISON. We have to have. 
Mr. HARDY. J have hnd a lot of complaints about the way that is 

rUIl, from a good many different people. 
Colonel GARRISON. \Vhnt were the complaints, sir? 
'\fr. H ARDY. We will not go into that now. That iswhy I asked you 

if you had a variety there. 
Colonel GARRISON. The worstonefl, if lhey cannot be bandied lhere 

well, sir, Rl"e sent to a rlace like Fort Leavenworth, 01" i\lilwftukee, or 
even Camp Cook, Cali ., which are somewho.t more secure, They ora 
permancnt-type installations. 

Mr. liARoY. You do have a sundry type of prisoners there? 
Colonel GARRISON. Tndeed we have to; yes, sir. 
:\ 11". UIV EBS. fs that one of lhe reasons for lhis provision hCl"o lhnt 

you Cfl n segrcgate tho "ElI·ious prisone.rs? 
Colonel GAltIUSON. It is; yes, sil"o That is just. an ordinary camp, 

so to speak. Wo wire around il, and they do a great deilJ of fine work 
thcre, but they cannOL tnke care as adequately oC Ule many t.ypes of 
peoVl1:' who have to be eonfmed at that one place than they could if 
we had access to the 29 institutions that the Department. of Justico 
owns. 

:'.11". 1fARo y. When 1 get a chance, 111m going to show you some of 
the letters 1 have about It. from the families of prisonc.rs lip there who 
bave been up to see them. 

ColoneIOARluSON. I would be glad to see them, sir. 
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~Ir. llnooKs. Colonel, this new article would permit you to send fl 
bo~', for instance, who might. be a nnrcolic addict, to one of these lowo 
Federal praces for adequllte rehabilitation? 

Colonel GAllRISOI\'. YI'S, sir. 
:\Ir. BnOOKs. One of them, I know, is up in Kentucky. 
Colonel O"'1UUSO~. Ashland; yes, sir. 
~Ir. BUOOKB. Arc there nny further questions? 
~lr. RIVBRS. If you werc to build up within the armed sen'ices a 

system of institutIons rompal'ablc to those of the D epartment of 
Justice, it would almosl be preventative because of the cost; whereas 
yOll CRn have ilCCCSS to the same type of institutions by a minimum of 
whatcv('r the per diem or tho expense or contract you enter into with 
the D<'portmcnt of Justice would involve fol' the same services, is that. 
corrcct.? 

Colonel GARRISON. Yes, sir. I may say I have found that. they 
understand our problems very well, indeed. A great. many of theU' 
custodial pc.rsOIUlcl al·e rcscrve officers of tJlC Army, Nav>" nnd 
J\lnrino Corps, and practically nil of the gUllrds who start. i.n their WOrk 
have to be ex-soldi ers now because t.hey get. preference that. way. So 
they rea lly Ilre people who understllnd Lhe men they are getting, even 
though they have miliLary background. 

J\ [r. RlvEns. How would tltis thing operate at. the time of the trial? 
\Vhen a sentcnce is imposed would that be delayed until the court 
could look iuto thaL? Who would that be left up to? 

Colonel CAnnIBOl':. The reviewing authorit.y would designate th e 
place of confinemenL. 

J\fr. RlvEns. I sec. 
J\lr. BROOKS. If I may suggest. this thought, 1 would like to hear 

from the captain, because the hour is dra.wing late. After tha.t we can 
ask them bolh Bny questions we want.. 

I would like for the whole subcommit.t-ee to hear the Captain. 
Captain ~1AOINN1S. I subscribe wholeheartedly to the colonel's 

observations. We have had the authority which you are presently 
writing in article 58, which article 58 will continue. 

1 have Hoted in some of the discussions a fear that there might be an 
indiscriminate use of that. aUlhol'ity to l.he detriment. 01 the individunls 
who have committed minor offenses. 

I have a statistical report. here with rcgard to general cou.·t-mnrt.iul 
prisoners. 

MI". SlIIAllT. Mr. Chairman, I suggest tllat the report. be incol'po­
rated in the record at. tllis point. 

(The reDort is IlS follows:) 

GENERAL COURT-MARTIAL PRISONE R STATISTICA l. Ih;PORT 

JULY I TIIROU(lH DECUISER 31, 1948 

INTRODUCTION 

Information furnished ill this rcport includes trends in thc population of p:cnt'rIIl 
court-martial prisoncrs for the 6-month period July 1, 1948, Ihrough Dcccmber 
31, 1948. I ~ is a continuation of information includcd in the statis tical rcport 
on the general court-martial prisoner population as of June 30, 1948. Data haa 
been COml)i1cd from daily muster reports and commitment cards recci\'ed from 
retraining commands and disciplinary barracks during this period. Data from 
tabulated records was available 011 2,454 of the total in collfinement at the end 
of the period. 
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1. All of December 31, 19-18, there were 3 totsl of 2,555 gCl1tr,,\ court-martial 
l)ri~olle~ in confinement; 2,11<1 in di9ciplinarv barracks and retraining commands, 
ISG in other naval selivilies and 255 in Feucral in~litlllion~. This is a totnl of 
342 \e58 prisoners in confinement. than there WCTll at the beginning of the period. 

2. /\verngc populaUon fo r the period at. retraining comm:l.nds tWO disciplinary
barracks \I'as 2,333 in COml)arilion to 2, 717 during the previous 6-month ]J.Crioci. 

3. There was a decrease of 137 new commitments and 15 fewer men released 
than fOT the pre'"ious 6 monthJll. Sixteen (ewer men were restored to dutr and 
the ])Crcenlsge of men reMored compared with tho~c for the previous <Iusrter 
dropped from 2,686 Ie 2,598. 

4. Increase ill the nU lllbcr of trAnsfers petween aeth'itiel'! is shown and is reflected 
in the fact. that 90.47 percent of all men were restored to duty from retraining 
commands in comparison to 71.82 percent the pre"iou~ p<>rioo. 

5. ~o lIignificant change in the type of offenses is noted durin~ thi.~ period. 
15 percent continue to be offenses of a military nature with de~ertion continuing 
to INill all military offellscs. 

O. The average Icngth of !\entence as appro\'ed b~' tho convening authority 
hus drOPI)ed from 2 years 3 months to 2 yeaTl! but. the ayera~e as approved by the 
$ccrl'tary of the Navy remain!! I yenr Ilnd 10 month~. The Iwern,ll;e lime served 
by all releases for this (lmonths' period ia G month.s 12 da~'s fI.II compared \.0 7 
mOllths II days IlS IncyiOlLsly reported. Sixty-two percent of nil relel\.Ses were 
the result of c!('mcncy nction. 

7 At the end of this period there were 255 genNal courL-martial prisoners 
conflned in Federal institutions. All but 10 percent of such offenders arc scr\'ing 
!'entences, the chief charge of which is of a nonmilitary nature. Thi~ group in­
eludeo 11 scrving- on char~C9 of murder, 14 for \'oluntary man!<laughter, 124 for 
8/t1travaled tI.'lSSult and 35 for rape. The 10 percent. ser\'hll~ for military offenses, 
incllld~ cu!!trnh risk~ anrl pri,ooners with !'erio!!s pot'rsonfllilv rl iSClrdl'T8. 

S. Data tabulated On the 2..15~ prisoners conflned S5 of December 31, on which 
commitment data was available, shows that this group cOlllmitted a total of 6,603 
military offenses (including current offenses) or 2. 7 offen!'lCa per man. 

9..",verage age of all men in confinement 88 of December 31 was 23 years 2 
month!!. Average claimed II:rade completed was 8.97. Appro.~imatcly 7~ percent 
of the pri~oners are single and place of legal residence claimed includes all States 
and lhe District of Columbia. 

SEC"l'JON I. r OrULA"l'JON TJiENDS 

Total population.-As of December 31, 19~8, there were a total of 2,114 general 
court-martial prisoners in confinement. fit retraining commands and disciplinary 
harracks. There were 180 COllfinPd in other naval acti\'iliCll and 255 in Federal 
Institution!!, makin~ a ~rand lotal of 2,555. Table I shows lolal IJOpulation at 
each command on the la.st day of each 'llonth for this 6 months' period. 

TAlIUl I.-Monthly populolion bV command 

).1"", l'orlS­ San I'e<\roNorialk To""mouthIsland 
----------1--1--...,--1-­.,,,Ju\)'. ___ . ________ ___ . __ ... ___ ._ ... __ ... _... 31Z 

,~ 

;l:~.~!b.ii.::::::::: :::::::::::::: ::::::::: ".2.315 
October_.•. __ .. ____............_........ _ 
 311 'l. 3.57,."" 
No~mber ._ ... __ . ___ .. _... ___ .. _.. ___ ._.. ,... 

2,114»«-ember .. _...._................ .. • 
 m 

/n/akt.-A total of 2,(l37 pri'50ncrs were receil'ed at retraining commands and 
di-seipliml.ry barracks. This included 2,181 new comlni~1llent8, 97 probation 
"iolaIOrs, and 325 tral1~ rers between retraining commands And disciplinary 
barracks; 34 were committed for "other reasons." These included escapes and 
l) risone~ transferred from hO.!tpilal!l. Table II givC9 total monthly intake by 
commands and table II I total monthly intake by type of commitment. 
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T~BLl! II.-Talalmonthly inta~'e by ("omm(Uld. 

MareNorfolk SIIn 1'1'd...IporwnOU!h Totalbllind 

July 19.18 .••••.. __ ..••_____ . ____ .. __ ..•. .. ,., ~ ~ " ..,~ August I&lS. __ ••••••. ............• ­ 177 "~ " ..,.f:Ie[l~,"ber 1918 ................. ... '" ,~ " " OCLOber UH8 ••••••• __ ••••••••••.•••••• 
NOvember I~......._.................. : 
l)ea>"jbtr l~ __ .••••.•... ___ ....•. '" 

'" "" , 
., .. 

,~'" " '" 
~ ~ 

" ~2~ '" = 
TOlaL ... ______ ... __ .. __ 1,118 

, 
,~.. "' '''' 

TABU: III.-Ty~ oj commitment-total monthly ininkt 

I'robetlon Tnt.n:;r~1'3 Olh~r1"",.. T,'",-Iolalon 

,July 1948.•.••.••.. _. 300 ~ 

" , 
, 

AugU'! 1'WI...... _••••••••••••••• ~ ....,'"" Sl'1l!~lI1l>tr 1018•••...•..•..••..• ",'" 
Oel<)her 1(l4~ .••••••••••• , _. ", M " ", ".,~November 11HS.•. _.. _..•....•.... """ 
 ..,l)(ol.':'mber 1Il0l8 ___ •••••••••••••• ~ '" 
'" " 
~ 

• 
,~Total ....... _.. _•.• __ ............... . 
 2, Iii ''''" " 

Rc/ttUCIJ.-A total of 2,948 Ilri>lonerl! WCI'(' released from r('training commands 
and dillcil)linary barracks from Jul~' I to Dccember 3 1, 19·18. Of thiq group, 
1.820, or 73.53 percent, wcre di~chargcd from lhe sen'iee and 642, or 25.94 pcr­
C<'nt, were restored to dUl\'; 62 percent of all direct rele8..~cs were thl' re:;ult of 
clern('ncv action. Table IV !;holl'q tolal monthly releases by type of release. 
Table V sholl'S total direct relc/Ulc ('lI:clusi\'c of lr.lnsfcrs. 

T ARLC JV.-Typt of reiealle-molllhly 

TOUlI 

Jul), I~R ..................... 
A"~U!t 11148 ••• _..... _.... __ ....... . 
Rtptrrnber lINS.•.•.•.•••..•..•.•.. 
()(,u,Ibf.r II»S • __ •__ ••_...____ .. . 
"So,·troller llM8 ................. . 
Uf(erobetllMS 

T"", 
TABLE V.-Htltatt. by type of re/elue (l'Olitfert ucludtd) I 

t)!shononlbk! d Ischarge_ ............... 

Jlwl-oonduC\. dl5Ch~rre .•. _.......... . 

I(r<!Qret! . . " ............... . 
Adm InlSU'81tve dlsch'fie.• _._._._ 
~;0('fI]Je ........................... 
&1al!ldo _.....•. _._............. 
Officers dilmlSled •.•••.•.••.••••• 

Total ...................... . 


l'."'umber 

611 
1.173 
~, 

"," , 
'2, 47l1 

J'ercenl 

"-" 47.37
"-W 
.4~ '"" 
.M 
.~ 

SIHllmary a'id COnclll.io1l. 
I. As of December 31, ]948, there werc a total of 3-121css genera! court·martial 

prisoners in confin emcnt than thcre werc at the beginning of the period: 317 less 
in retraining commands and di~cip!inary barracks, 46 IC!I>I ill Federal institutions 
.and 21 more in other 1l1l.\'lI.llI.ctivitics. 

100.00 



• 	 

llOO 

2. Average POI)1I1&tI01i for the period at retraining commandll and disciplinary
barracks was 2,333 in comparison to 2,717 ror the previous 6 months. 

3. Intake figures for the period show II. total illcrelW! of 161. This is accounted 
for primarily by an increase in the number of trausfers between activiti(!3. There 
was a decrease of 137 in new commitments and probation violators. 

4. Thero wag a total of 15 fcwer men released than for the I)revioul! 6 montha. 
However, 42 more were released by transfer. It. is also noted that there was a 
net dcereaqe of I G men restored to duty and the pereenta,!:c of men restored com· 
])ared with those discharged dropped from 26.86 percent for the jlreccding G 
months to 2S.!H percent for this period. • 

5. Of the men restored during t.his period. !lOA7 percent were restored from 
retraining commands. During the previous 6 months only 71.82 percent of the 
restorations were from retraining commands. 

SECTIOI': II , OFFENSES "'I':D L ENGTH OF SENTENCES 

Type, 01 ogefl8u,-As indicated in table VI below, 1S39 of the total 2,199 
prisonel'fl cor\hned in retraining commands and disciplinary barrackl! as of Dcecm­
ber 31, 19,18, were serving sentences for offenses the principal charge of which 
constiLuted violatiolls of military regulation. This represents 81 percent of the 
t otal confined. Deger tion constituted the largest single group, accounting for 748 
cases. 34 I>crcent of the total offenses, or 4 1 percent of all miliLary olrcnses. 
Larceny and theft account for 128 of the nonmilitary offenscs. OfTonsc~ range 
in degree of seriousness from murder to drunk and disorderly. 

T ... lIu; V l. - Ltmutlr of ,mtenct a8 approved by lire comllmillll authority and tire 
Secretary of lire Navy by oJJtrree (exclU8il'e of t/r()$e confined in Federal institu­
tion,) 

MuNtr .... ............... 
Voluntary JUao~bu,lI~r ...... 
AUrBvatfd _ ult ... . ........ 
in"oluntary IOlLlIsbulhltr .••• 
Rapt ... .. ............. .. __ 
:\Ionlsolten.ll!'lt..... ............ 
Robbery .. ............... 
Buttlary.. . ....... . ......... 
n ou_ brtakll\f: .. ............. 
IAn::eny and tlltf! . . ...... . .... 
•·T'IIud and ~mbe..lement .. .... 
FClrltry..... . .. __ .......... . __ 
Mbap!)ro!)riaUon .......__ • 
Postaloffenllt-l. . __ ..... __.. 
D_rtJon •. __ • . ............ 
Drtekln. arrest . .............. 
A. w. 0.1 .... __ ............. 
A.o,1. ....................... 
O(hcrn~.. lIloffen3u. ........... 
A....ul~ lind baltery
E.scn11Ol .. _.. . , .. ............. 
A,,",mlt (thr'!fuj .............. 
n"'!ru~tlon of property . ...... 
Dnlnlr. and disorderly.......... 
Otlle. ch'U olfcllaet ....... __ •• •• 

Approved by colI\'enlnc authority 

I Death. .. . . ... . . .. .. 
e lI)"ean 8 m""IM• .• __ • 
5 1 y~ 2 UIOIlt1>5 ....__ • 
5 2 )"e81"$8 months.... . 
~ 

40 
3)"e81"$ 8 monll>5...... 
__ .do ..._ . . •. ••••• .. • 

37 3 yeo.r.l' mootM .... .. 
4 2 yMt'll , IDOIIths..... . 

18 3 )'ears' monw..... . 
128 2 years2 months.. . ... 
31 2 years II mOlltlls .... .. 
12 3yt6TIi month . .... .. 
5 2)'ears I month . .... .. 
I l)"w'montlls.... .. . 

;.18 3 )'1'&1"$ 2 month.!..... .. 
I~ 1)'ftII"6mooths ... __ . 
MIl 'mon(M.... . ...... .. 
286 I year............... .. 
&I I )'ear ~ mOlltM ...... . 
41 2 )'e&1"$ 4 months... .. . 
3 
__.... .. .. .. 

i yean 6 moo!M...__ • 
I month. ..., . .... __ 

I lyelU'3montll~ . ••.. • 
J 

III 
11 months........... .. 
2 years]l moo\b3. __ • . 

"'ppro\,1!d by tM s..etetary of t~ 
SUy 

Numbtr s"lIltnee 

5 & YeAn 1 monlll, 
3 I )"fllr 7 moollls. 
3 2 )'ars, IDOIllhs, 

.. 
2 nars 4 moot hi. 
3 )"t6TIl mooth. 
t )"II.r 10 monlhl. 
2 ),ears 611lO11ths. 
1 )'ear' months. 
2)"ears 4 mouths• 
2 ),ears II IIIOHlhI. 
I 7_ 3 montbl. 
I year 9 mOlllhir. 
2 )'ears , montlls. 
2 ) 'tan 2 montlill. 
9 months. 
I year 2 months. 

1)0. 
2 yean.
II YO'll'" 4 month •. 

, 
3 J year 3 months. 

12 2 yean. 

Lenlllh of approved $rnlenu8.- Table VI show~ the length of .;('Iltencell b~' 
offense as approved 1)\' convening authorit\· compared Wilh approval of the 
Secretary of the Na v\'.' Secretarv of the Na'vy approval WaI; rt'C('iv('d on 1,502, 
or 68 percent of ~he CA!K'S. Average length of semence II.:l apl>roved by the 
convening Buthoritv e)!:c1usi\'e of one death sentence and IIi)!: with sentcnceg over 
J20 mOllths, was 2i ;nonth8; average length of sentence as appro\'ed by Secreta ry 
of the Navy is 22 month,.. Longest sentence.~, exclll~h'e of murder, Were for 
voluntary manlliaughtt>r (eollvening authority average 6 yean< 8 mOllths; Secre­
tary of the Navy 5 years 1 mont h). Table V1 1show~ total sentellces as approved 
by convcning authority as compared with Secretary of the Navy and table>< VIII 
and IX "how lenp;th of scntences by eommand for both convening authorjt~' and 
Secretary of the ~av~'. 



--

-----

---
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TAli"'; VI ' .-L pl1g!h 0/ _tl.lenrl": 08 approvt d by conl/ming a uthority compartd It'lllt 

SUf t/Or-y of Ih t Naflll 


M onthl 
Number 1"M!n~ Number ,~, 

oto3 .... 1. 13.. .'" " ~,Ie. ':'3 14.71H Oe " H og ._--_.... _---_. ~ 11. 01 II. s.5 
IQ. U 10. 3210 to I ~ 
10.82 ,~13 to III '" "'". 12.'n 

1Q 1024 14. 28 17. III '" ,,,H, W 14. 182.1 .03& '" '" 
37 to GO _....... _-­
 II. M no 14. QI '" ,~61 to 1:10 _. '. S7 '" "'.12! and 0 ' "('1' I, ........... 


. .... _-- . ...........", 
" 
I.lfe _. .......... _-­
 '" 

""" .M 

'1'0\111. ._ " .... ... ..- 2,lW 100.00 ,. "" 100.00 
AVem&6lCnicnoo b y mont ha. ~ " 

TAD!..!> " 1l 1.- l.t /IQlh of U lZlfl!re us approved by c01l1lf n i llg all /hod /y, by command 

Portsmouth SIIn J'edro Nor!olk Man. Island 'raUl) 

M ont h.J ,,..Num_;;-T I'er_ N um_ Pt._, wn­ P~r· Num Per- N um",. ~"'~"' ""' ""' ""'"" """ ""- "" ,, ~ n ..0103. . .." .'"3-1714106..•.. .." ' .00 ".M 
~". .,n ". ~,21• • Il.gln . 00' loL._ ... '" · n" "".., 16_ 016. 41 ~ 10 14 

131018 ... 
111.0 12._ .. .. " ,."" 

~ 

'" 10. 46 11 51 
I'to~.......... 

10- 71 00 ~ " " '" '"" ..~... '_82 ~ 14 28 
25 10311•.•. ... " '" """ ..,'" " .. ...., . 14 &0 " '"" ",.," il ,6.}n .. ~ ~7 tO &O . ... "I''".~ "" '" '"••, ,'"." ."61 to 1:11) __ 12.34 13.63 7.37 

.M ",'".., , ." .'"un ." ........ 
......... -. ­ ' ..... ­121 and over ' ", ,... ...... ........ 
...... ........
Oeath '. .. ..... " ----" 
~ 

­100.00100. 00 ... 100.00T~' .. . . :I~' 
337 Ff- 199 I-- ­100. 00 '" A ,·fR/I;~.,.,tetlW\Ol!l br 


nlO"IIiS .••..••.• 
 10 21~ 
I I I II " 
 " 

, N Ol Ineluded hI ayl'f"'~ !lCn(eIlCle. 

TABU; l X.- i..t llQlh oj aentem~t il3 approved by Surelary oflhe Navy, by command 

l'ort!II11 0U1II San 1'....1.0 Norfolk i\l ll.rul&IBDd T Olal 

1>10"1115 

.. 
- ­

Per· Num• Per· !NUnI• Per.N II UI' Per· Nil"" NII""I Pcr· Cl'Ui be. be. ceD I,," ~"'" 0' ~"' "" ------1--­"" - ,..0 103_ ...... ........ · ..... .. 
 l.!3--Too'" :11''il.' 16 37.26 14. il1106 ....... ..... ... 
 " · '" 31. " 7 t(J , _ _ 2277 1.8 1l.8&......... 
 2. ~1 '" 
"
.." .., 

",,,. ,M .. " ..3 

10 to 12 .:" ... 11.18 12. 87'.M """'" 11.7S 8.7716.1013 to 18 
i . 12 1 ~.8& li. 18I'to~ _.. ::. ..... 1' .02'00"," '"" 

~ 

'"'"", "" .00 ,,,,~ 1. 31" 14. 18Ulo36 .... . .. I'. M '".. '" 
" , ~,,"0017 10 00 . . ..•. ___ ".. 

" 
, 

", .M2J.0!8 14. 'I." '".. .... U.6110 1:)0 ...•••• ...... ........ 
.. -- ...." " ,00. 00 ~ 100.00To'" ................. 
 '00.00 '00.00 ,."" '" '" '" "" ~ A".-..,:e le"le"ce 
moulba.•. ......... . 
'" • II I I " I" " 
 " 

10.32 



----
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un(Jlh 0/ lime rtrvtd.-The average time served by t.hc 2.476llrisonenl releas(>(r 
from eonfinement for the period was 6 months and 12 days (table X). In thijJ. 
average arc included 32 mell released in Xovember alld December on Federal 
pa.role but e)(eludcd from the average are 5 cases in which the period of confinc­
Incnt was remiUed. Average length of time sen'ed at retraining commands was 
4 months 24 day" as compared to II months at disciplinary barracks (tablc X I). 
Of the total released, 1.528 (62 percent) were releMCd as a result of clemency
action, 27 (11 perccnt) as a result of parole, and 5 (0.27 percent) as a result of I!. 
combination of parole anrl demenc.... action (table X II). 

T ABLE X,-Rtlt~tr by ltn(Jth 0/ confintmtnt 8Crud. by Offt/I.t 

OlleuIII! l'\umber 

Murder .... . ._ .. 
VOlum&ty rn8"~laughler, 
AUf'II'·.~ _UII .. , 
in>" ,lunUU-y nlans/aughter 
IIUI>C .......... 
Mllr8~on~nscs_ . 
Ilobller),

DUl'Jlar), ,_. 
nOIl!ll'b~Bkhll ,. 
LlU't'f!nyan' l tlleCt . •. 
Frou'llIlUl c",bc~d('ment 
~,,'rgt'ry, _'­ .... . .. 
.MlMl>PMptlatlon __ ,_ 
l'OIItIIl nnCIl!ll'I (Ull!'llt tlu>H) 
I~rthrt 
Illl'akhlJ arrest 
A. w.o, I 
A.o.1 ._ 
Olller 'UW"I ntf.'........ 
A_ulI "tl<l bGttr.y

•:.ro:~ ___ ... 
A_'11t{thr('Olt), __ _ 
Ortmk .~'l d I,"mr.-Iy
Olh•• ci,"U olf~_ 

. 

,,,
,
, 
~ 

", 
" 
" ," . " 
~ 

" ".
'" "' 'M ," ••

" 

3 )'Olln. 4 months.".10 months. 
8 "'''11(11$.
I )'ear. 

0 0. 
I year, 2100lllhl. 
t ,·.ar, $ mQnlhs. 
11 "'Ollthl. 

llQ.
D, 

J y~"r,
UmlJllth,. 
4 "'011111. 
9 mont~~. 
8 months. 
4 months. 
&mOnthl. 
~ m'l\llh!. 
8mon\hl. 

(h. 
\)'nr 
4 "',,"Ihs. 
I )'ear 

TAfiLE XI.-.h'cragt' and mtdian lime 8trt'ed, by command 

A ..~ ;\'r<Ua" 

,-,-""-"-,------------.-,-.-..-.-..-.-•.-.-..-.-.-.: -,-m-oo-ths ~I d..ys ..... 14mOlllh_l& dRy•. 
"lIlrt lsJ.:lnd . __________ ._ 6 momhs 3 dayli 1)(1 

l'orlSlnoo\h -•. ·_ .•..•• _.... _1' I'! month! 24 <Ut.ys 12monlhI7,11)".
S.n PI'tI.o .. ____ .. ____ . ~m""tb.7d~yl ... 8 mOlllh.16da,'f. 

T AlH.>' X 1I .-Rt'leou8 by offenst by dell/rney action 

C\emN'cy l'\o clemency 'C"'';';~ andi "BrOIn TOtoI 

onClISO) 

N"urnJpl'roent l'\um. pcroenllNum.l p~rll!'nt Num.§,crOOllt Num.lperCl'rtt- I. _ • _ 

---1-'--'---1- -- ­

Mur'ler_ ....... , _. t I O!I •• ' • •••••••••• • t .(11 
VQlunt.:lrymat",/allghter_ 1.08 _.. .... •• '. .. I .M 
AUn"1lteJ u.ult ._ 1 11 I 3,10 2 Oil 
'rtvoluntllrymamlaughter.. t .06 ~:'2 • .... 3 .1~ 
1111111' t .06 5.55 .... 1 3,70 7 ,Z>! 
J\lftMllJolferues U 1.!H 9 .it! -. 20.00 I 3.:0 211 10"0 
I!'lb~ery_ . _.' 11 .69 ~ ,r..; a 1~_62 19 .77 
llu",lary I .00 20. 0(1 ~.1lI! 
"OIl!Ifbf1<}.kl,,~ III M S M '2. 7_41 17 .6Q 
IAr""nypndthPlt 63 412 18 1.,4 "'"2""40:00 11 4Il_;~ 'n 3,;:! 
)'",,,0.1 Bnd emhf'u!cm"nt. 

Fo~.yMI.ullr1>PrbtJon.... • 

t~ 

,. 

lib 

'.i; _ 

~ 

; ri :·.·.·.··1·.·.·.·.·.·.. 
2 

2 

.. 41 

Ut 
'M 

:~ 
1,1.16

','.! 
1)0II1a! ollen_. 
~Ilon. 

2 
$21 

13 
3110 "',i' ---~~in- 2 

&12 
_0i:I 

21. n 
B_klll....",,'_... . .. 1 138 om 50S I!..OO 3.;'0 101 UU 
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TAB L E XI L -RdeaUII by oJ!en.e by clernalcy acliQn-ContimLOO 

Clemency INo clemency iC~~fe&ndl Parole Total 

oncnse t::J- N:-:' 'N ,i N I
• urn· P~rOi!nL ' ,,,,. I'creo,>nl urn· Pereenl "um'lrercelll lim· l'~rccnL 
~ ~ .• ~ ~Il -1-:-' ­-----·I-i-:-~~-r__ 

A. w. o. I ..•...•••.• 31 2 20., 401 43.78 ...•...•. ,. .. 713 2S.SO 
A. O. 1 . __ ..•...... 3m ,0,l1li Z53 27.6'2._. __ ._" _ 5.11 1'2.00 
Olhtrn.a'..lon~n""" ..••.. ~ 4.M 38 l II 1 20,0(1 lOS • . 36 
AIDultandb:mery .... _._ 31 :tOO g . liS 1.70 .1 I.M 
.'!CII11e _._ I .011 .. I .().I 
... _ .. Jt(lhreo.l) ..•.••. 1 3 . IQ 3 .33 0 .24 
Ilrunl<an(ldI:!Onlerly .....••" • .21'1 • . H ... 8 .32 
Othtrri.. llolI'cl\!Ot! 0.611. 44 , .... 1 ._ _ 13 .52 

t-=-- ----- ------'-1-­
To:>tai. ..•••..••.•••.. ,1.528 10000 QUI 100.00 I '5 100.00 'Z'I 100. 00 2.HG 100.00 

, lndudN Fecle",1 rde...'IeI ror No .. tmber and ~ber only. 

Fed<,rol 11131it1.lIion•. - At the close of the period, 255 general court-martial 
p risoners were confined in l"ed('rnl inslit.utions. Of thIS !(roup, till but 26 (10 
petcen~) wer~ confined for ofTcn!<e~, Ul(' chief charge of which \l'1l.8, of n nonmilitsr.v 
natur(l (tabl(l X II I). &!ven of the~e men were confined for "breakillp; arreH," 
which illdicalC:; that the.... were e!!cape ri9ks and the remainder of th06C in this 
catew:ory presented beh(l.,·ior or pel1loualitv problems requirinll: ~ I>ccial confinement 
faci lities. In thi ~ I{rO\lp Il'cre 8 >\Crving life sentcnces and '",8 (58 l>crcel1t) sen'ing
!\('nt('I1CCll of over;') yeal1l as finally approved by the Secretary of the Xav~' (tsble 
X IV) . 

T ABl.E XI I I.-lYumbtr of mt1l. in Ftderal inalitulioPla by oi!en~e 

l\ l urder ____ . _______ • 11 F"raudandcmbeztlell\('I1t. _. 

Voluntary manslaughter.. ~~ ro.rgery---: '.'_' . ____ ...• _____ _ ,• 

Aggrsl·nted aso:aulL _ ___ _ _I lsappropnatlon. ____ • _____ . ___ _ 
Involuntary manslaughter 2 De;<ettion _____________________ _ 
Rapc __ .. __________ ._. 3f. Bl"('"ak ingat rest. ___ • __ •• ______ _ I'

3 

l\loraIRoffenses________ 40 Other nsval olfcnscll______ . __ . _ 
7,

Hobhl'ry . __ . _______ . ______ . ____ 25 Assault and batwry __ • ____ . ____ _ 3
Bll rw:1nry _______ ._____ ___ _ G Other civil olTcnses _____ •__ • ____ _ 2 
I! ou~ehteakinp;__ __________ 9 

TotaL ____ • _______ ___ ____ 255 Larceny and thefL _________ 41 

T ,\fll.• : X IV.-wlglh of atn/t nct (II llppro~d by Secrtlary of Ihe Navy ( f' tdtralt) 

Months 

Igl ll21 ................ . 
 ..........._
........ ··W ,,,

2~ (<136 ..• . ............. .. ... •••• •••••••••••• 2."1 Y.02 

31111"L •••.•••.•••• • . . . .............. . III 31_3. 

61 ") I ~. "'.""'" •...............__ . 62 32. It> 

t21 Rn<l ll"~r __ •.•... _••• • ...................... • III> 22_"1~ 


I.lr~.. . ......... .... ... ... .. 
 . .. ...... .-... -- .. -." , ~ I--c'::·,," 
'-otal ..................... . • ..... ' .•. '.' ....... . 1~ 100.00 
 


Summary ami cOllriuliQtI' 
I. The percentage of militarv offendt'r!l compared with nonmilitary offenders 

remain~ the f;ame as it did for the In.~t O-month period, 75 percent. 
2. TileI"('" is no ~iglJificl\nt chsng(' as to the type of offen~eil 1I01('d. de,;ertion 

COlllinuCII to lead all military off(-nSCJ! and larceny and theft COl1linue to account. 
r OT til(- principal nonmilitary olren~. 

3. Ave raf{c Icngth of ~ntcnC(' as a l>proved by convening authority has dropped 
frolll 2 .veaN 3 months to 2 ~'et1l"!1. An-rage !Sentcnce Il.8 SJlI)roved by the Secretary 
of the ~av~' renlains 1 .\'car and 10 months . 

4. Avcrage time scn'NI b.\· all relelL-;(,s for this 6-1II0nlh period ill 6 month." 12 
day~ compared to 7 months 11 day~ IL'I previoll.l>ly reported for th(" fir;;t 3 motllhs 
of the period. 
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5. There weI"(' 46 l(',,~ (255} general court-martia! pri~nen! oonfinl'd in Federal 
inlltitutions at the cnd of the period Lhan there were at the bcp;inninl( of th~ 
period (301 ). Ninety IX'Tccnt. of s uch olrcndCn! ate sen -jng !lCntcnCCIJ tile chief 
charge of which is of a nonmilitary nature. Thii'< gmul) include!! II lien ing 011 
char!«,~ of murder, 14 for voluntary IIlauslaughter, 124 for aggravatNI ""sault , 
sud 35 for rape. 

SEeTIOS IIJ. CH"'R"CT~RISTIC8 OF Ol'l'ENDEiUI 

Commitml!n/" by geographical areo • . - Tabulations show that commillncnts were 
r~c.ived from all na\'al district.!! except 17 and that 8 percent weill committed 
from commands afloat. For convenience this is exprcs:;e<! in terms of lunal 
district<! and commands alloat. Information was M'silable on 2.4M pri60IlCrs
confined. All disuicts aTe TepTC!'ellted except 17. The Elc'·enlh Naval Di.'l lrict 
contributed the largest number, or 16.22 percent; 198, or 8.07 percellt, were from 
comm!\nds afloat, and all but 12, or 0.<19 percent, of thcsc from eommand.6 flnoal, 
PllCific. 

Probation violatora.-During this I>c riod 07 probation violators were recOnlmitted 
to serve the unexecuted I)art of their sentence. This represents 4 percent of the 
total intake for the ()Criod. This figure, of COUI"S(), does not represem tile total 
number who violMed probation during the period since data is not available on 
those whose probntion WZlS terminated and discilarges execu ted. 

PrelliOl13 military ojJeliaea.- Of thc total population at the end of this period, 
703, or 32 percont, had no prev ious military offenses during the cu rr('nt enlistment. 
The remaIning 1,061 prisoners committed n total of 4, 140 pre,ious military 
offenses. Broken down by types of offenses, this represents 579 general COllrl.8 
martial, 1,034 summary courts martial 801 deck courts, and 1,645 captains mast. 
T he 2,454 prisoners confined as of bceember 31 committed a total of 6,603 
military offenses (including current offense) , or 2.7 offenses per mall. 

Bra 'lch oj ,ervice.-Tablc XV shows the lotal men in confinement Ill! of Dceem. 
ber 31, 1 9~8, by branch of service. Na,·al JJefSOnnel mak ClS up 80A5 1>crcell~, 
Marine 18.86 pefcent, and the remainder are COllSt Guard and mercilallt marine. 

T"IILE XV.- Brant h oj unite (po pu/al.ioll, Du. 31,1948) 

n""",h ol ..rvloo Numb« I'tteem 

~~1rI~:r..:::.:::.: _.....::::..::::::::::::::::::::::::::::::::::::::::::: 1. ~ 
N ....... Rnerve .•. .............. . ... _._ .•. _. ___ ... •• __ ••..••.... :DIl 


~1~~=.~:C .....::::::::::::::::::::::::::::::::::::::::::::::::::::: 3~ 

~~H:~;~~~~~~ '.. ::::~::: ::::::::::::::::::::: ::::::::: ::::::::::::: ::: :::.::~ ~ : ::.: .. 
OIlier. .•. .•. ••.. · .......................................... . ......1_~-"'I___·:::Oi 


TOlal ............................................. .......... ............ 2.4:.1 100 00 


Age.-Averago ago of all men in confinement as of Deccmber 31, I!N8, is 23 
yeaTl:l 2 months, median age is 22 )'cars 3 montlls, and age range is from 17 to 47.; 
509, or 20.8 l>CfcenL, fall lI'ithin the range of 20 yeaTl:l and below; 1,480 (GOAt! 
percentl bctween 2 1 and 45; 331 (13.52 percent) between 26 alld 30; 11 8 (4.82 
pcrcellt between 31 and 40 ; iO (0.4 percent) over 40. Average age of the total 
population as to J une 30, l!)48, WIl.S 22 yean; 7 months. 

1.?dlJca/ionallcuel.- Grade level as based on education claimed shows that the 
average grade completed was 8.97, median 8.98; 39 (1. 77 percent) claimed below 
the tifth grade wlnle 1,293 (68.6 percent) claimed completion of high school or 
above; 21 (0 .05 percent) claimed completed work beyond the high-school levcl. 

Race.-Table XV I gives the break-down of total populat ion IlS of December 
3 1, 1948, by race. 
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TABLE X\'T.-Rau 

:"lImber PerClent 

WlllloI •••• ,.". 110.71 
1{el'fO_. _••••••. , 8.a 
IndLm _.•..•_•.. __ ..•___ ..•..•••••••.••.•••..••• _._._._•.•••• _. '" 
YUlpplno._••.•. _.+ ••
Olher••..•• ______ •• ___ . • " .......................................1--:-::'-1-=
• ."." 

TotaL __ .. __ ••_•.. _____ •. ..~ 100.00 

Marilol ~Iafu•.-Tnble XVll gives total population as of Deecmber 31, 19.18, by 
claimed marital stalus. 

T A lU ,E XVrr.-.lfarilal,talu, 

Sln~lo __ .. . .••. _.•. __ .•••.. __ ......._..••. _. __ ..•_. __ .•.•• _'. __ .•_......_.... 

111 nrrl<.>d _. _. _ . _•• __ •• ___ •• __ •___ ••• __ •__ •• _. __ •__ •___ •• ___ •• _•__ •_._._ •• _. ____ • 
SCpumwd ____ .•...•.... _•..•.•... __ ........... __ ....... _......._......... _•••••• 
IJlVOTo:<!<I . _•••••••••.• _ ••••_•• _. ___ ••• _••••• ___ ••••••••••••••••.••••••••••••••• 
Widowed •••••• _•••••.•.•....•.••.••.•..•••••..••••••.. ..•.. •.••••..••••.••_ 

'I'otal... •.•.•••.•.• •.•.••••••.•...•••..•.."._..... _.... __ ...... _._. _..._. 

N"umber 

,..,....
, 

" 
" 


1'~f('O!I" 

73 ill 
24.61.,.
."." 

1.4-40 100.00 

Slale oj reaidellcc.-A tabulation by StatCl'l of the legal residence claimed shows 
that the ro.lio bell,'cen I!;eneral r>opUltllion or the State and percentage or prisonere 
claiminl!: residence in the State is generall y consistent. New York (7.!l7 percent,) 
i'ennsyh 'ania (7 percent), California (6.64 percent), and Tcxas (6.11 percent) are 
StatCil cisillled by the lergest number of prisoners. They also rank among the 
first 10 in general I>opuiatioll. All States and the District of Columbia were 
represen ted. 

Di.lribulion oj naval pri,otleT•• Ftdual BUTta Uoj Pri'o,..•• Mar. 15. 1949 

United States peniten tiaries:Lca'·enworlh, Kans ___________________________________________ _ 18Alco.trsz Island, Calif________ • __________ _______ _______________ _ 1l.ewisburg, Pa_____________________________________________ •• _ 60McNeil bland, Wash _________________________________________ _ 26A tlanla Ga ________________________ _______ ___ __ • ____________ _ 

Terre I lJaute, Ind ________ • __ • _____________________________ • ___ • " 
35Oahu priRon, Oahu, T. 11 __________________________________________ _ 05

United States medical C<!lItcr, Springfield, Mo________________________ _ 8 
j.'edero.l correctional institutions : 

rl~~:I\,lrl.ji~II_~-_:::~-_._-_-_~~~~~=~=~~~~~=~~=~==~==~==~==~==~~=~== 5 
1Sandstone, ]\1inn _________________ __________________ ________ • _. 2SeagOVille, Tcx. ____ • _. ________________ ________ _______________ _ 2 

Federal reformatori es:J'etersburg, "a________ •• __ ___ ________________ _______ _________ • 3El Reno, Okln____ ••• _______________________ ___________ _____ __ _ 27
Chillicothe, Ohio . ________________________ ____ • __•• _.. ..... ___ • 
 3G 

TolaL ____ • •••• •• _. ______ __________________ .. __ ____ • ______ _ 241 

7 penitentiaries. ________ .. __ •• ___ ..._____________________ ._ ________ 157 
4 correctiollai insti tutions.. _______________________________________ • _ 10 
3 reformatories ••• _• __ • ___________ _______ ___ ___ • __ • _•• • _•. __ • _• •••• 66 
I medical center__________ .... _..... _____________________________ _• 8 

8:l266-4'-NO.31--" 
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Captain MAGINNIS. I bave some figures here with respect to the 
Navy. As of January 1 we had a total of 2,555 prisoners. We had 
10 percent, exactly, in Federal institutions. There were 255 at that 
time. There are now 24 1. Only 10 percent of t hat. number had been 
convicted of offenses which could be classified as a military offense. 

Mr. R IVERS. What percentage? 
Captain MAGINNIS. Ten percent. T hose wore transferred because 

of their rebellious and intractable nature and evidence of psychopathic 
attitudes and deviations, aud some of them werc sex psychopaths. 

H it is of any interest, the type of offenders wbom we ba.ve trans­
ferred are those convicted of major offenses. There nre 11 convicted 
of murder. There arc 14 convicted of vohmtnry manslaughter. 
T here nre 24 convicled of aggravaled assault., Tbere nre two con­
victed of involuntlu-y ma.nslaughler. There nrc 35 cOllvicted for 
rape. There are 40 cOllvicted for morals offenses. There nrc 25 
cOllvicled for robbery. There nrc six convicted for burglary. There 
arc nine convicted for housebreaking. There nrc 41 convicted for 
Inl'ceny and theft. Thel'e u.re nine eonvicled for fmud and embezzle­
ment. There nrc four convicted for fOI-gCI"y. There arc thrce con­
victed for misappropriation. There are 19 whose primary cbarge was 
deserlion. There are seven who were comrictcd of brcaking arrest. 
There is ooe collvicled for other naval offenses. There are three con­
vicled for assault and baltery, and there are two convicted for olher 
civil offenses. So, out. of 255 persons so confined in Federal institu­
tions under tills authorit'y which we nOw have, there were roughly 
30- a.ctually 27- who nllght be considered to have been convieled 
Cor militm'y offenses. 

So I suggest that indiscriminate use of this to get rid of personnel is 
nO t. lhe policy of tho Depul'tmcnt. 

All that Lhe colonel snid HbouL 'the faci lities in Fedel"fll irlstitutio Lls 
fo r the treatment of these individuals who have committed felonies 
aod who remain fo r long terms is true. 

In. Lhe OR\·ol service our personnel manning these in.stitutions are 
men who cnlisted in eilher the Navy or the ~rarine Corps as a career 
and to whom custodiol WOrk is not 0 chosen vocation. Thcy do the 
best that they can , but. we feel that the trcatlU<'nt. the indi\'idual 
woulJ obtain. under Fedelonl \'urisdictioo is much b(>U£'r when they nre 
guido·d by those people who laNe that as their vocation and their life 
work. 

Mr. DROOKS. This i f! a case where we have benten the IJoover Com­
mis3ion to a. decision? 

()aplnill MAGINNIS. I think it. is. 
Mr. R IVERS. Let. me ask you tllis question: This could be the til'st 

sl ep toward the elilllination of institutions like yOU I"S up a.t. Ports· 
mouth, and yours at 1.A>llvenworth, and int<'grftling ull of Lhe Federal 
eustodial or correctional institutions? 

Captain M:\GIN/'.'lS. We would Ii.ke to retain in th£' future what we 
t<,rm our retraining commands. Presently we segregate our prisoncrs 
in t.wo t.ypes of iustitulionso We have a retraining command nnd n 
disciplinary bll.rnl.cks. We would not. be too regretful to see the dis­
ciplinary barracks taken over wholly by a Fedeml prison system, but 
we do Ceel that about. 25 or 30 percent of the p<'opl£' who get. into 
t.rouble, we can I"ehn.bili latc and bring back into the IllLvul service, 
which is what. we now do. We would want. to rctni lt that. t.ype of 
confinement. activity. 
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Mr. RIVERS. You could eliminate some of the exist.ing Diles? 
Captain MAGiNNIS. Yes. We would eliminate the disciplina ry) 

barmcks which are the plnces where we now confi ne those people who 
will be discharged into civ il life. 

M r. RI VERS. And you could also recou p their fuLUTe value, to bring 
t hem back into t.he service? 

Mr. SMART. Captain, may I ask one question to make it clear for 
the record? Tbose prisoners whom you release for confinement in 
F edernl facilities nrc the ones you do not havo any hope to restore to 
military service; is that right? 

Mr . RIVERS. Yes; he does. 
Mr. GAVIN. He just said that. 
1 fT. S~IART. For civilian life; not. military service. 
Captain ~rAGINNIS. Those that we transfer into tbo Federal in­

stitutions fi rc carefully screened in our disci plinary barracks before 
they arc sent. By Lbe natm·e of their offenses, as J read them here, 
Lh ('y are not ind ividuals whom we would bring back into the naval 
service. 

Now, all of our g(,lleral court-martial prisoners, those whom we 
believe are silh'agabl(', we bring into retraining commands, as long as 
their sentence begins to run , or as soon as we identify t hem as being 
restorable, and prepare them for possible restoration to duty. 80mI' 
of them ma.y make it, and some mny not. 

~Ir. BROOKS. 'VilO does t.he S<'reening? 
Captain ~[AGINN I S. We do, at the places of confinement. 
~Ir. RIVERS. 'Vben yOIl say "we" who is "we"? 
Captain ~1AGlNNIS. The Navy. 
Mr. Rlv\,;ns. Are they train<'d for t hat vocat.ion? 
Captain 1\-1AOINNI8. ' rh ey are, sir. 'Ve have severn l civilians in 

each inst.itution who arc c1assificat.ion experts and educationa l super­
viscl'S and technical supervisers for the whole instit.ution, who main­
tains that. 

Mr. RIVERS. I was kind of mixed up then because I heard the 
colonel say, with rcCer('nce to the institution which my colleague has 
referred to, so frequently O.l·C they put together where t hey rub elbows 
with these hardened criminals that. the t hought was that maybe you 
could take these same "kids" and put them in all institution which 
you do not \>ossess but. is now undcr the Fedcral system of pen­
Itentiaries, W lere you might rehabilitate them and bring them back 
into the service. 

1\11'. H ARDY. You CRIl do t hat bett('f in the retraining comm ands. 
~Ir. RIVERS. That is the t('stimony. 
Captnin MAGINNIS. Our t.estimony is that we would rather have 

them down in our retraining conunnnds where wc give them l·efreshCl· 
training. 

1\ lr. RlvBns. Then you cnn weed out the bad ones to whom I re­
ferred. 

Captain ~l-\.GINNIS. We can weed them out almost pl'rmanently. 
~lr. RIVERS. I see. 
Captain ~IAOINNIS. There is an escape pro,rision in our adminis­

t rative procedure where we can take prisoners back from a Federal 
institution if they are strongly recommended a nd bring them ba.ck 
into our comma.nds Cor study to decide whether we will accept their 
r ecommendation . 
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~Ir. HARD\,. Do yOll sometimes use your retraining COffin1t\nd for 
confillcmenLoJ prisoners prior to sending them to your own cOl"rccWonal 
institutions? 

Captain MAGINNIS. The retraining command, sir, is 8 correctional 
institution. 

:-.rr. lIAno\', I understand UU\.t.. 
Captain ~IAClI:\,NIS. To the disciplinary barracks? 
:o.lr. HARDY, Y('s. Like the one vou have at. Portsmouth. 
Captain :-'IAOINNIS. Yes. We have a free Oow bet.ween them. As 

a matter of fncL, we have an tlu:plane flight every 2 weeks. Jf we 
bring n prisoner into the retraining command whom we decide is not 
relrninllblc, or who ('xbibits traits of character whi('h makes him com­
pletely useless, we tmllsfcr him to the disciplinary barracks. 

~Ir. HARDY. Then you may eventually lrllllSfe.t: t.hem to tho l<~('dcrn.1 
instillitions? 

Cnpluin ~IAGINNIS. That is con·ect. ]f Lhey continue nnd become 
even mOrc rehe.llious, we propose them for transfer 1,0 Lhe Federal 
institution, nnd they Ilrc SO tlCccpLed. 

Mr. BHOOKS. !\ l r. SmnrL? 
~Ir. SMART. 1 wlmt to raiso one more quest.ioll hcre just. for tJ.IO 

eonsidcrnt.ion of tJIO commiLLce. 
That is tJ.1(l reciprocnl authority of I,ho various services to conJine 

the prisoners of another service. 
Let me give yOll a specific c.~ample which I ran into in October at 

Fort. Knox, Ky. Godman Field lies immediately adjacent to it and 
is pel'haps no more than a mile from the stockade on ForI.. Kuox. 
Under the now seL-up the Air Force, lries all of its court--ruartial 
cases. Godman Field, which has a small complement. of troops of 
about 275 enlisted men and 30 or 40 officers, is maintained there to 
keep flying fnciliti('s for Reserve persOIUlel at. Louisville, Ky., nnd the 
surrounding territory. The day I went there they tried their first 
t.wo specinl court-martini cases, but they have no Jail there. Those 
fellows received sentences of 2 or 3 months of confinement, and since 
they had no jnil and since the divorce was complete bet.ween the Army 
and the Air }~orce, they were not. authorized to pul, these two All' 
Force Ilrisoners, who were only going to serve 3 or 4 mon ths and then 
go back to duty, ovcr in the stockade at Fort Knox. So they put 
lJ)cm in all airplane find flew tJlCm a hundred miles up to Fort Ben­
jamin Harrison for confinement. 

To me lhat is nbsolutely absurd. It. is II. waste of the taxpayers' 
money.

Hero is where the problem becomes multiplied. Up and dowu the 
cast coast nre 16 01' 17 radar stations all in the jUl'isriictiollal tlJ"CIl. or 
the First Air Force. 1.n addition to that, we have many more of th eso 
smnll nl:ing fields, ror reserves, that are somewhat isola.ted .f~~m tho 
major Air Force commands where thcy have confinement fncliltles but. 
whICh aro close 1.0 the Army facilities. It seems to me absurd lhat 
the services cannot work out some reciprocity for the COllfincmellt or 
mcn at each of those fa.cilitics where the confinement is of Ii minor, 
short.-tcrm cilnrncter. 

11r. llARDY. This would take care of it, would it not? 
Mr. SMART. I do not know. 
Mr.lIARDY. It sounds like it would to me. 
~lI. SMART. 1. am wondering if the services cont.emplat-o doing tha.t. 
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Mr. BROOKS. I would like to hear from the Air Force, also. What 
do you think about it, sir? 

Major ALYEA. I beliove it is a good idea, sir, but I am not authorized 
to ~enk. 

(Discussion ofT lhe rccord.) 
1 1r. S)LART. Thot. is exactly rioM. 
1 1r. BnoOKS. What does the Boast Guard do? 
Captnin MAGINNIS. We now in the Navy, sir, accept prisoners 

from any servico (or temporary cOltfillement in any of our facilities_ 
We do hold Coast Gua rd prisoners in ou r confinement activities. 

11r. BnooKs. And the Coast Guard subscribes to your melhods and 
procedurC'? 

Captain ~IAOINNIS. Yes, sir. As a convenience to the Coast 
Guard it is dOllC', becallse they do not have facilities oC their own. 
We ('onfine their prisoners for them. 

We do t.he same thing for lhe .AI·my or the Ai.r Force if they requcst 
it, alt.hough we have no jU!'isdiction wit.h thorn now. 

}.llr.LAltK..I N. On page 48, ]\1.1'. Chairman, lin es 2 and 3, it says: 
roay be carried into execu t ion by confinement ill allY fiace of confinemcnL under 
Lhe control of allY of the armed forces, or in any pena or correctional illstitution 
under the control of the United Stales. 

So you Imve stnt.utory :1-uthoriLy provided hero for the first. Lime to 
tako care of whnt }.II'. Smort pomts out., which 1 think is pCI·reclly 
logica l. 

I think ~fr. Smart. is perfectly right that it should be that. way. 
There has been on a.bsence oC stntutory authority to do it. to date. 
Perhaps on an ndministrative basis it. has been dOlle. It has not. 
been dono enough. 

Certa inly if this article is passed as is, why, there will be the authority 
to do it whicb has not heretofore existed in the statute. 

Mr. mnrt is perfectly right. 
Mr. GAVIN. May I ask fl question? 
1'11'. BnooKs. ~Ir. Gavin. 
Mr. GAVIN. Does the Army have a similar program to tlle Navy's 

to give these people an opportunity to return back into tbe sen' iee? 
Colonel GARRISON. Yes, sir. The prisoners in lhe Army who get 

general court. martial sentences and suspended sentences of dis­
honorable disclUlrge with confmement of 6 months or less 01'0 not sent 
to disciplinary bnrt'ilcks. They arc kept in Army guardhouses at 
various places, and thel'O they frequently are restored to duty before 
their time is up . That is quite usual. 

MI'. GAV IN. H Lh e sentence is whaL? 
Colonel GAnnlsoN. If tlHl sentences fl..re 6 months or less t.hnn 6 

months t.hey 1\1"0 never sent to disciplinary blum.cks, even though 
the scnLcnee may include dishonorable discharge and suspension. 
They have a chance and are given a. chanco there to make good. 
After they get to the disciplinary barracks tbey a.re very carefully 
classified br people wo havo employed for that purpose, who arc 
well trainC'( for lha t. Thcre thcy may be recommended for a restonl.­
tion to duty, flnd if thoy co me within lhe accepted elil.sscs under Lho 
Secretary's policy, they are then sent to a military training compa~l.v 
and allowed to take a short course t.here and then allowed to reenJlst 
in the serv ice. 

MI' . GAVIN. If t.he sentence is 6 months or more, then what? 
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Colonel GARRISON. That is when t.hey go to the disciplinary 
barracks, if they have a. sentence in excess of 6 mont.hs. 

Mr. GAVIN. If t.hey arc given 0. sentence of more than 6 monlhs 
and a dishonorable discharge, do they st.ill have au opport.unity to 
be restored to duty? 

Colonel GARRISON. Yes, sir; and there hnve been a few cases 
where on st.rong representation from the Fadel'al institution where 
they are confined, men wore taken out of places like t.hat and given 
restoration . 

Mr. SMART. I think it should be pointed out there, Mr. Gavin, that 
the Secretary of the Army has a policy wherein he prescribes certain 
types of offenses, such as larceny, where even though tho disch~rge 
has been suspended by the convening aut.hority, regardless of that 
fact, when Lhe man bas served the appro priate amount or his sentenco 
the dishonorable discharge will be executed and he will be dishonorably 
discharged and he will not be given an opportunity to reenlist under 
any circumstances. 

Colonel GARRISON. That is twe. I want to insert in the record at 
this pOil1t the policy or the D epartment of tho Army on the matLer 
or restora tion to duty and tho present status of Army general 
prisoners. 

AllMY P OUCY WITH RF.FER~:NC~ TO R ESTOllATlOlIo' TO DUTY OF GENEll .... L. 


PRI SONERS 
 


T he policy of the Army as to restoration of genera.l prisoners over a period of 
years hag remained essentially the same; that is, "to encourage all physically, 
mentally, and morally <Iualified general p,ri80ncrs to earn restoration to dut~· with 
a viC'w to eventual honorable discharge. ' 

In the absence of exceptional circumstances, conviction of serious-type civil 
offenses has precluded restoration, as has cOllvietion of desertion or abscnce with· 
out leave from units eugaged in com batt unless the offender was an obvious 
victim of combat exhaustion or had Considerable prior good combat service. 

During active combat operations in thc war, restrictions as to the nature of 
offenses committed were somewhat relaxed when it appeared that enlistment in 
a combat unit subjectcd a soldier to personal danger, and the possibility existed 
that he might expiate his crime by valorous service or by even taying down his 
life on lhe field of battle. I n the matter of restoration by enlistment. in the peace­
time Army it has been decmed necessary to make the rcstoration program less 
iuclll!live by a return to the lI:eneral policy barring the enlistmen~ of those con­
victed of serious civil type offenses. 

DEP"~TMENT OF THE ARMY, 
OF~·'CE OF THE AOJ UTANT GENERAl., 

Washi ngto" !!ti, D. G., AprilS, 1949. 
Melllorandum for Chicf, Legislative and Liaison Division. 
Attention: Col. John P. Dill!lmore, GSC, Room 3C937, The Pentagon. 
Subjcct.: The !lumber of Army institutions and individuals possibly affected 

by article 58 of the Proposed Uniform Gode of Military J 'ustice (H. R. 2498). 
1. AIl of April 1, 1949, approximately 2, 700 general prisoners were confined in 

Federal institutions under the supervision and control of the Attorney Gencral 
of the United States, and less than 4,100 were in Army disciplinary baoracks. 

2. General prisoners confined in post, camp, and station guardhouse.'! are not 
a t this time considered, as they mayor may not ever be sent to disciplinary 
barracka. 

3. As of April I, 1949, thcre are in operation five United States disciplinary 
barracks, wit.h population as indicated below: 
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United State!! dlseiplinary barrackl!, Fort Leavenworth, Kaus • • •• _. ____ • 980 
Branch United States disciplinary barracks:Milwaukee, Wis. ___ ___ ___ ___ ___ __ ____ __ ______ ____ __ ____ _ ___ ___ 644 

Camp Cooke, CaliL _ _ _ _ __ __ _ ___ _____ ____ ___ _____ _ ___ ___ _ ___ ___ 989 
New Cumberland, Pa . _____ _____ ___ . __ ___ __ ___ _ _ __ ___ ___ _____ _ _ 971 
Fort Hancock, N. J _________ ___ ________________ ___________ ____ _ L 437 

4,021 
, IneludOl prlsoncrsem p)oyro 011 ~'Orl Jg.y Worl< project. which Is fl delaehmrnt 01 ~'ort lJanoock . 

Of the institutions named above, the first t.hree arC permanent-type installa­
tions, and the last two are temporary. barracks-type, wire-enclosed ins tallations. 

4. The branch United Sta.U!1I diSCIplinary barracks. Fort Hancock, N. J ., wa.s 
established primarily as a rcceiviug slation for general prisoners arriving in the 
zone of the interior from the European theater. It is limited to a maximum 
capacity of 300 prisonerll. Itis plalmed that. this institution will be closed when­
evcr funds are obtained for the conversion of hospital cars to prison carll so that 
t.hese I)risoners may be taken directly from shipside to an inland disciplinary 
barracks. 

5. l;hould H. R. 2498 be p8l!Sed with article 58 as now written, its possible effect 
on Army institutions and individuals is eat imated as follows: 

As lIOon as practicable after the enactment of this lcgislation, appro:dmately 
l ,500 general prisoners confin ed in United States Army disciplinary barracks for 
e ivil-typo offenses, but not. now eli~ible for t ransfer to Federal iustit utions, would 
becomo so eligible under the prO\'lsiolis of article 58, and eould be transferred. 
T he 2,500 general prisoners remaining in the custody of lhe Ocp9.rtment of the 
Army, and who arc now ser\'ing sentences for military-type offenses, could be con ­
fined in two United States Army disciplinary barracks. The number of discipli­
lIary ba~cks could then be reduced from five to two, exclusive of Fort Hancock, 
N. J. This would rclcssc approximately 90 officers and 1,200 enli8ted men for 
assignment elsewhere in the Army. The services of approximately 70 civilian 
employees now required in the disciplinary barracks could also be dispensed with, 

At some future time thereafter it may be possible to close one of the two remain­
ing disciplinary barracks and retain the other as a rehabili tation training facility. 
This would release 42 officers and 602 enl isted men for 8l!8ignment elsewhere in the 
Army, and the services of 27 civilians now eml)!oyed in the disci plinary barracks 
would no longer be required. 

For the Director of Person nel and Administration: 

L LOYD n. C,U inISON", 
 


CO/Ofltl, AGD, 
Chief CON"tcfiOll Branch, AGO. 

Mr. SMART. What offenses does tba.t include, other than larceny? 
Colonel GARRISON. They arc felon ious offenses, those offenses 

which are punishable as felonies in the District of Columbia or in the 
various States. That has been the Army procedure, where largely, 
since the da.ys of tilC disciplinary barracks' first authorization in 
1915- I bave seen correspondence between Genera l Crowder and 
Secrctary of War Ga.rrison in which th ey upheld that thought. 

Mr. SMA RT, My point there is that I think it i.s a foo lish tLting to 
permit a convening authority ou n. review of a cnSel to suspend a 
dishonorable discharge when , as a matter of fact, we know that that 
discharge will subsequen tly be executed. It cref\.tes n lot of false 
bope.'J in the minds of this boy's parents that the dishonorable dis­
charge is suspended, nnd he has a. chnnce to work himself out when, 
as 8. matter of fa ct, he docs not have Il ghost of f\. cha nce. 

1 think there should be some kind of a policy where they have a. 
statement as a matter or policy of the Secretary of tho Army that he 
is going to be dishonorably discharged and that the conven ing authori­
ty cannot ra ise any false hopes by suspending that dishonorable dis­
charge upon the initiall'eview. 
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).Ir. BnooKS. You Ulink that should be a question of policy rnlher 
than law? 

:"Ir. SU,\RT. 'Yes; but it is bad the way it prcsl"nlly I"xists. 
:"11'. BnooKs. \\'r will commend your id('as there to t he srrviees. 
~Ir. nlv.:ns. H ow long has the ~1l.YY been prncticing this pro­

cedure? 
Captain )'IAGI:-JNIS. This rE'training procedure or commitment to 

FedNal institutions? 
).Ir. "RlvEns. Doth, 
Ca.ptain )'IAGINNls. The transfer to Federa.l institutions, T think, 

goes bock into 1908 or thereabouts. I could not giv(' you the (';tact 
figure. '1'11(' rchabilitation set-up was established in 1944 a.nd has been 
cnni('d on since. 

). 11", HIVEns. It is not statuto ry, though? 
Captain i\ !AGiNNIS. 11.. is not. statutory. It is poliey. 
).11". BnOOKS, OrnLiemcll, this is very intel"esting. J. think we ought 

to hn.\'e lots morc info['mntioll on this subject. J tun wondering if the 
sc rvicC's ("ould not give us some figul"(,s on the numbC'r of men in tl1('80 
institutions and thQ arrnngl"ment of them according to institutions, 
and the numbcr of institutions which would be fl.ffccted by such a 
prograJn so tllI1 Lwe could put that in the record and lise it on the fiool" 
of the Housr? 

(&e p. 1105.) 
1ft-.llnooKs. I do not think there is fl.ny objection to this provision. 

If there is 110 objection it will stfl.nd adopted as reod. 
The hour being 4 :20, the committee will stand adjourned u ntil 

next wc('k. We will Ita.ve to give notice, because ?\ Ionday moming 
the committee intends, as I understand it, to go down to observe the 
swearing in of the Secretary or Defense. Then, on Tuesday, we will 
have the r~gular committee meeting. 

(Thereupon, at 4:21 p. m., Saturday, March 26, 1949, an adjourn­
ment was taken to mect.llt the call of the chairman.) 
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Washington, D. C. 

Tho subcommitlec met. at. 10 11.. m., R on. JJ. 7\[endcl Rivers (vice 
chairman) presiding. 

Mr. Rlv~ms. Tho chairman won't be hOI'c for a moment., so he hns 
rcqucs!cd] Lake o\'c.r until he gets here . 

.:\ lI'. Smart, whaL is on Lhe program th is morning? 
Mr. SMART, :..rr. Chairmnn, you will recall that it was concluded to 

withhold articles 22 to 29, inclusive, for a special day of hcaring at. 
wbich time PI'Ofcssor .:\ Lorgan and witnesses rrom the depa rtments 
wou ld be hetH'd. 

Today is a convenient day for that. Professor )'Iorgtlll is here. 
'fhe L' ndcrsccrctary of the Xavy, ~lr. JOllO Kenney, is herr. The 
Judge Advocate of the Navy, Admiral Russell, is lH!·re. They IHe 
prepared to op(>n up that. question today. So with the indulgellce oC 
the committee, may I suggest that we go back to Article 22 and you 
cOllsidrl' the proposition as to whether or not you will keep the nrticle 
as written, which permits commnnd to appoinL the courts, or whether 
you shall change it and say that n superior command or n judge 
advocate will appoint courts from a panel of officers submitted by 
command. 

~ I r. RIVERS. That is article 22. 
l\ Ir. SMA nT. Article 22. 
i\ l r. RIVERS. I am glad to sec the chairman back. 
Who is lhe first witness? 
}" lr. S.\lART. ProCrsso l' ~Iorgan. 
~ II" . RIVERS. Pmfessor :\[orglln. 
Professor l\ [OHGAN. I understand, ).Ir. Chairman, that yOIl wnnted 

simply to grL my views on this maLleI' of command conlrol by the 
nppointmenL of It vanel, is that I'ight, sir? 

:.'I II'. RJ\' ~:ns. 'l'llitt is right. 
Now do yOIl want to take o"er, ~Ir . Chairman? 
:\11'. 13nooKs [presi{ling-j . Thut is correcL, yes, sir. 
Professor ~ l orgal1. Well , my nOlion about its pmcticability is 

stat('o as w('11 ns it cou ld be statNI in the statement lhat you got from 
General l\ite.·, who appeared here in hahaH oC the American iA'gion 
on that. 

I think that panel idea. is one that theoretically is very attraNive. 
I think it will not.. work practietlUy. 

I wos here when Ur. Formcr read his statement about it. He 
conceded lhat in 99 eases out of a hundred even by that system tbe 

(1113) 
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members of tbe court. would come from the command of t.he accused 
and the command of t.ho commanding officer under whom they served. 

Now the panel idea is proposed in order to avoid as I understand 
it Lhe indirect. influence of the commanding officer upon members of t.he 
court and not. any direct influence on them because of tho fact the 
code specifically provides against finy aUempt. to influence the officers 
01' to censure them thOl"('flft.er. I t. also specifics thnt. any violat.ion of 
that. prohibition is an offense under proposed REticle 96. 

Tn peacetime there is n possibility that it will wOI"k. III wnrtirne 
J suppose thaI, is absolutely impossible, for a commander to determine 
in advance what men he could spare for a panel. 

We think we have removed Lhe infl uence of the commltnd as far as 
that is humanly possible by the proyision which I suggested to you 
which forbids the commnnd to censure filly pCrMn connected prac­
tically with the administmtion of the court-mart.inl system or to 
attC'mpt. improperly to influencc them. 

We think nlso that it is very Illrgely removed by t.he position in which 
t.he code places members of the court.. These officers who are on 
t.he court under the new set-up reaIJy correspond to the civilian jury. 
WC' have a law officer who ins tru cts them on the law. 

The instructions are made a part. of the record. The instructions 
arc subject. to review. The board of review which is situated far 
away nnd far from the influence of commn nd reviews both law and 
facts and has power to Ilpprove only so much of the findings and so 
much of the sentence as they think ought to be approved under the 
terms of the contrnct. 

There is also provided as you know in the so-cnJled Judicial Council 
a review of the law and thp.t is a civilian body. Consequcntly, we 
believe that we have as thoroughly removed commnnd influence as 
is humanly possible. 

It, is t. ru e whet.her you have the panel system or fi lly other system, 
if the commanding officer is determined to beat it he can beat. it. 

Mr. A:"'TIERSON. Mr. Chairman. 
MI'. BROO KS. Yes. 
Mr. ANDERSON. Will you permit. nn interruption? 
Professor l\[orgall. Yes. 
1\ lr. ANDERSON. Do you think that if the members of the court 

martial were selcct.ed from a panel by the judge advocate in place of 
being sclectf'd as providf'd for in part V, it would weaken discipline? 

Professor )'fORGAN. I am strongly of the opinion that it would as a 
matter of fact disrupt the commanding officer 's control over his 
officers for other than courts martial. That is truo. 

l\-fr. ANDERSON. We aUl'ccognize that. 
P rofessor l\l OROAN. I do not know, sir, just what effect that would 

bave on discip line. I SU}lpOSe the system contemplates that these 
officers will go back to line of duty as soon as they arc relieved from 
this court.-martial duty. TIH'Y will be entirely subject to discipline 
there. Whether it would have any effect, you mean on the discipline 
of the troops rather than the d iscipline of the-

1·fr. ANDERSON. I menn, we recognize the fact that in a military 
org:an ization you must have discipline. 

Professor .MORGAN . Yes. 
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~ rr . ANDERSON. You arc attempting in this bi]] to not. only see 
lha,t, every mlln is tried impartially by, you might. say, a jury of his 
peers-­

Professor MORG•.o\N. That. is right. 
Mr. ANDERSON. But. t.bat. the case Ciln be properly reviewed. 
Pmfcssor MORGAN. That. is it.. 
Mr. ANDEnsoN. Without. wcakening the necessnry discipline within 

the milit.I1TY organizat.ion itself. 
Professor )'lonGAN. That. is quite right., sir. 
1\lr. ANDERSON. But. my fCllr is that. if we adopt. this panel idea 

perhaps we do weaken the discipline which a commanding officer no 
maLtcr what. bis rank, has over those immediately under bis command. 

Professor ~·dORGAN. Certainly you remove them from his cont.rol 
for a period at. any rate. But. J think you never wnllt. to forget. that. in 
this pnncl t.here would also ha.ve to be enlisted men. 

11-11'. ANDERSON. Tbat is if Lbe accused desires them. 
Professor MORGAN. Well- ­
MI'. ANDERSON. If lhe fl.ceuscd wants those enlisted mell. 
Professor MORGAN. Exactly. But don ' t you sce before the com­

manding officer cnn make thIS panel he has to contemplate whether 
or not enlisted men will be on that panel. It would be impossible for 
him to make a panel I suppose for eneIl trial because you don't know 
quite when they arc going to start, and so forth. 

So the commanding officer, nccording to t.bis tbeory, will send a list 
of people up to the h~bcr echelon, men that. will be kept apart. for 
court-martial duty. Now, during that period it. is bound to weaken 
discipline with reference to those particular persons. 

They are not going to be subject to tbc ordinary command, and 
so forth , unless you sny wby of coursc they can be. Then that means 
your panel is going to be entirely disrupted and every time the officer 
1l10VCS or decides to move these particular people out be has to send 
up substitutes, and so forth. So it seems to me that it !Day have 
an indirect effect upon discipline. 

How it can remove command influence finally with reference to 
thcse en listed persons is just bcyond me. 

Mr. ANDERSON. Thank you very mucb. 
~rr. BROOKS. Any furtller questions of Professor ~lorgnn? 
~fr. RIVERS. Professor? 
PI'ofcssor MORGAN. Yes, i\Lr. Congressman. 
Mr. RIVERS. It hns been observed lhat this bill is not. so drawn as 

1.0 make it sullicienLly elastic to write a provision in there creati.ng a 
sep.arate judge advocatc's co rps. Do you understand it that. way'! 

ProfCSSOI' MoRGAN. Certainly not, sir. I think that. is not true. 
On the corps, CongressmaJl Rivcl"S, that was outside of OUi' mandate 
as you kllOw. It wasn't in our prccept.. We did not discus"! it. 

Mr. RIVERS. You didn't discuss it? 
Professor ).IORGAN. 'Veil, we couldn't discuss it because we had so 

many other things to do and it was definitely stnted to be outside our 
prc('ept, "ou sec. 

1111'. (lAvIN. Why? 
Professor }.fORGAN. " Tell, we were appointed by the Secretary of 

Defense, Congressman Gavin, with precept as to what we werG to 
do, and t.hat bad to do with mi litary justice and not wiLh tlle N'l.tional 
Defense Act·. 
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Mr. RIVERS. Let. me reM you this: 
To unify, consol idate, revise, and codify the ArticlCl!l of War, the Articles for 

the government of the Navy'. and the disciplinary laws of the Coast Guard, and 
to cnac~ and establish a ulilficd code of milita.ry justice. 

Professor i\IORGAN. Yes. 
Mr. RIHRS. You mCM to suy that; title is not. sufTcienlly elastic 

tJUlt it would be gcrmnnc to tbat subject. 
Professor ).fORGAN'. I am telling you that the committee decided. 
)' Ir. RlnRS. Well now-­
Professor ~rOnGAN. We bnd a debil1c on that.' 
~Jr. RiVERo. y(,s. 
Professor Mon(';AN. Now it yOli wnnt my pcrsomd opinion? 
-:o. 'lr. Hln; IIS. 1 don't; w:lnt to embarl'nss you becn.use 1 have too 

much regnrd for you. 
])rofesSQI'l\!OHOAN. You see, yOIl have me on 0. spot. 
MI'. Rl vEns. You have dono a Pl'ctty fair job. 
])rofcssor MOltGAN. But. I am used to being put on the spot. 
11r. U,vtms. ~rr. Vinson doesn't like us- this is ofl' the rc('.ord. 
(Stfl.tcmcnt off the rClcOl'd .) 
Professor MOIWAN. Congressman Rivcrs, officially you can em­

harrass me. P crsollnlly it is Impossible. 
~ Ir . RIVERS. Well we 11I1\'e pretty tough bides oUJ>;ch-es. 
Profe<;<:ol' ~ronO _\N. Well, now, let me answer yoUI' question. 
f., l r. RIVERS. Yes. . 
Professor ~rOROA N. Under those conditions . aftcr wo had made 

that. decision , we delibcrn.tely drew the code so that it would I~pply 
whplher you had a ('orps or wbether you didn 't have a corps. 

i\fr.l{IV),;HS. 1 5f>r', sir. 
PrOfC'iSor ~ronO .\N. And T think you will find no pro\~ision in this 

code that won't npply equl\lly to thc Army with its corps, and to the 
Navy with is present set.-up and to the Air Force ~'ith its jll'csent 
set-up. 

~Ir. RIVEUS. So this thing could he ammennble to any such crea.tion 
as t hat. I think we ought to rccognize that. 

Professor to.loUQAN. Sure. 
~lr. UIVERS. But you did not under your directive consider lhat 

in your group. 
Professo r !\IOnGAN. Didn't. what? 
Mr. Rt V~;RS. You didn 't consider a separate eorps in your discus­

sion? 
Professor M OHGA)\,. We did not spend flny time on it. 
MI'. Rln:ns. 1 see, sil'o 
Professor ~ I OnGAN. Person !lily, it Wfl.s a maLlcr Lhat I would have 

welcomed n discussion OIl. I would have -",e.lcomed a discussion on 
it, but ns you can sec from Illy standpoint-

Mr. RIVERS. Yes. 
Professor M ORGAN. You remember, I nrver bad any service in (he 

field. In the FiNt World W dr, I had 21 mont.hs in the Judge Ad \"ocate 
Gen{'l'al's dcpnrtment. 

~lr. nIVl::RS. Yes. 
Professor MORGAN. I don't. know what has happened to the Army 

organization since Lhat time. H we were going to go into lhat we 
should have bad to have a lot of evidence and testimony from all the 
three services to see c.'Cftctly the way the corps would afrect thc other 
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services. UndrT Congressman Rrston's bill we already have it in the 
Army. 

Air. RIVERS. llave you had any information-­
Professor ).rOIlGA~. It started in only in February, you rCmCmbl'T. 
~Ir. RIVERS. Yes. 
Profcs..qor l\JORGAN. If it works \reB then it. mny very well be yOtl 

will sny it ought. LO go in the Nn\'y and in the Air Force. You hn\'c 
it chllnce here for what. Holmes used to call "experiments." 

Mr. RIHRS. YC's. 
Professor !\r01WAN". You remember Justice Holmes used to say 

"Well, you ought to ]('t this State do this, that State do that and tb('l 
other State do the other" because you ha,'c great laboralories for 
experiments nnd legislation here. I 'think yOll have a great. field for 
experim('ntntion here now. You ptlL Olis in the Army. Doub!lcss 
VOlll' COllunittco considered it. very thoroughly, CongrC'ssmn.n Elston, 
been.lIse 1 remember both the Secretary of War and General Eisen­
hower ~.ppC'arcd El,S'llin!'lt it.. 

.Mr. 1!.Lfll'oN. ') es. 
Profesr.or ;\I01{O,\N. Your committee nc"-ertheless thought it ought 

to be U·icd. 
Mr. H lnns. They brought up tbe heaviest artillery tbey could get. 
ProfC'ssor ,\I0ltC"N". I beg YOlll' plll'don? 
]\fr.lhn:Hs. J say the heaviest artillery available was brought up

in opposition. 
Profef:Sol' ~rOnGA'. Yes. Personally. I rend all that material in 

lhe hearings about your committee, Congressman Elston, and also 
before the full commiU('e, and so on. I saw what happened. 

r..lr. RIVERS. The only thing thcy didn't. bring up is the new guided
missil('s. 

PI'Ofe;:sor ~toncAN. And lct me say Olis, I didn't feci at. an badly 
Wilt w(' clidn'tgo into the corps since you already had it in the .\.rmy, 
find I thought here WIlS a chance ror experimentation . 

.:\ 11'. R"'Ens. Ye!;. 
Profcs«or ;\lonoAN. H this thing works well in the Army, t.hen YOli 

may want lal('1' to put it in both the other services. You will hear th€' 
members of the services after me on lhis matter of the corp~. Under 
Secretary Kenney and Admil'll.l Russell will speak: to you from that 
standpoint. 

~lr. Rlv};ns. They nrC' very persunsi"e gentlemen, 1 know that. 
.\11'. BROOKS. Professor, what. do you think would bo a (al(' t.rial 

period? 
ProfessOl' ~ronoAN. I should th.ink you would have to try it fol' A. 

couple of years. 
:\ 1'1'. UnooKs. And then you could judge the resulL in thnt time. 
Professor ~ I O"OAN. 1 hope we ill'C going to luwe peace for two years, 

which would gi\'(' a good peacetime sample of how it works. 
1\ 11'. BnooKs. Yes. 
Professol' 1[ORGAN. If we get. the statistics tilllt we think: we al'e 

going: to get now under this set-up with the judicial council and tho 
tlm'e Judge Adnx:ate Generals reviewing the workings of the code 
in the different services you ourrht to get. statistics on lhe admini~­
lration of justice ill the Army, ~1l.\'Y, iLnd the Air l'ol"ce under what­
ever system YOll put in, and ill 2 years you call tell how it is working. 

Mr. BnooKs. Well, thnt might be a. part of the duties of t.he Judicial 
Council, too, mightn't it? 
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Professor MonoAN. Oh, yes. It is. 
Mr. BROOKS. To make recommendations on that, point. 
Professor MORGAN. Oh, yes. I think part of the duties of t.he 

judicial council would be to see and consider tha.t kind of t.hillg. 
Mr. RlvEns. You mean nn evolving process 
Professor MORGAN. '):es. 
Mr. RIVERS. To observe it. 
Professor j\fORGAN. Observing, yes. 
:Mr. RIVERS. Yes. 
Professor l\ IOIWAN. Sure. "Because these things wiU come up 

through the different JAGS with the Judicial Council they arc to 
meet at least onco n ycnr. There is nothing to prevent its meeting 
more often and surveying just how these things 6.I'e dono. The 
Judicial COll,llcil could rer.crt on that particulnr thing. 

You would then be ab c to sec whether military justice under this 
code with a crops ill \.ho Army is any better tllim in the Navy and in 
the Air Force without a corp. 

You will illso, J suppose, be able to tell whether or not the corps idea 
with its independent promotion list, Congressman Elston, willattl'fl.ct 
bottor men into tho JAG of the Army than into the JAG of t he Navy_ 

?,'lr. BnooKS. Professor, Mr. Elston wnnted to ask you 0. few 
q uostions. 

Professor MORGAN. Yes. 
Mr. Elston. Professor, 1 am certainly gla.d to have your explana­

tion. 1 was under the impression that your committee was more 
or less opposed to 0. separate Juds-e Ad"ocate General's Corps fro m 
Lhe fact tbat you didn't include it ill this bill. 

Professor ~ I ORGAN. No. 
.?Jr. ELSTON. r take it we arc not to consider that you arc opposed 

to it.. 
Professor ;-. r.ORGAN. I think you certainly can't say that the 

commit.tee was opposed to it as a. committee because we just didn't 
consider it. 

;-' 11'. ELSTON. Yes, aU right. I am glad that is in tile record. 
Professor MonGAN. All right. 
;-'11'. ELSTON. Now on this matter of experiment­
Professor MonOAN. Yes. 
Mr. EI.$TON. Go along for a few years and see how things work out. 
Professor :MORGAN. Y cs. 
MI'. ELSTON. I am not so sure t.hat is a good idea because you 

would have t.o have complete cooperation from the service before you 
would be able to dotennino whether or not it wa.s working out well. 

Professor MonoAN. Well, you will to a certnin oxlont. But I hope 
you won't forget that if you put in this J udicial Council- whether 
you call it n. court of military nppea.ls or not, whatever it may be­
that n. portion of the function of that Judicial Cowlcil is to observe 
the work of these lhree different Dcpartments. 

Mr. ELSTON. WeU, they principally pass on CllSes, don't lhey­
lndividun.1 cases? 

Professor MonoAN. I know, but they a lso have lo invcstigaw lhe 
gcneral operation of lhe code, you sec, and make recommenda.tions 
with reference to it. That is a. part of their duties under this set-up 
bere. 

Mr. ELSTON. Well, they could pass on those questions either way. 
You could not set up the separate corps or you could set. it up. 
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Professor lvfoRQAN. No. I don'Lsuppose they would do that unless 
in considering the matt.er--for instance when they rc)>ort thero's 
nothing to prevent. the Congress from asking them their reports on the 
operations 01 these Codes and from getting their recommendations. 
They are supposed to give recommendations for amendmwts. 

~lr. LAItKI;\,. Yes. 67 (g). 
J)rofessor ~ l onGAN. 67 (g), Congressman Elston. 
The Judicial Coullcil and the Judge Advocates General of the armed forees 

shall meet. annually to make a comprehensh'c surveys of the operation of thill code 
and t.o report to the Secretary of Defense and the Secretaries of the Departments 
any recommendations relating to uniformity of sentence, amendments to tbis 
Code, and any other matlcn deemed appropriate. 

Mr. E ,.STON. Well , I am just wondering, though, if tbe service is 
against the separate corps-nnd they are and there is no use kidding 
ourselves. 

Professor i\i(OHGAN. I know. 
i\ 1r. E LSTOX. Thoy are agninst. a separate Judge Advocate General's 

Corps.
Pl'Of('ssor i\ [OHGAN. I think you are right. 
i\[ r. E LSTON. Now are they ~oing out and try to make It good record 

t.hrough a seplHate corps, and If they don't try to make a good record 
I am just wondering whether the Judicial Council will be in n good 
posit ion to make recommcndations? 

Profcssor 'IORGAN. Well-­
:>.11·. BnooKs. If I ('all say this right. bere, Professor, just before you 

talk, 1 think it is a Iit.tle unfair assumption there because I was lust 
inCormcd now for instance that the Army was delightcd with the 
present. set up of the separate corps. 

i\lr. E,.sToN. 1 don't want to reflect in the least on them because I 
know they arc honest and sincere about it.. But the fact remains that 
just a y{'ar ago General Eisenhower and everybody else from the Army 
came down and vigorously opposed a separat.e Judge A<h'ocate Gen­
eral's Corps, even coming down after our subconunittee had reported 
on it. 

ProCessor 1 10RGAN. I know. 
:>'11'. ELs·roN. AJld urging the full conmlittec to overrule the sub­

committee nnd provide otherwise. 
])ro{cssor 110nGAN. Yes. 
:>'Ir. ELSTON. Now, that is th e reason why I say I am not. certain 

that they arc going: t.o give it a. {niT trinl. 
ProfCRSor i\ 1OHGAN. Well, I t..hink you cnn't be certnin, Congresslllnn, 

!thoul.. Rny of thl'S6 th ings. As I say , there isn't.. any rule you CRn !tty 
down lhnt tlU' peo ple CI1I1't. bent if t..1H'Y wnut t.o bf'ilt it.. 

~lr. I~LSTON. "ell, thnt is l.hc point. T run makin~. 
Vrofcssor MOnGAN. There is just. no doubt. !tbout It. You know tho 

ru le is laid down in civil cases, thnt the comt shall not comment on 
the wei,fht of the evidence or the credi bility of the witn('sses. 

:>'lr. EI~')'I'ON. And then you hear the emphasis the court syste ms 
put on n stlltement which is sufficient of itself to indicnte his opinion. 

ProfessOl· MonGAN. I don't know whether you knew Judge Huff of 
the second circuit. Judge H lIff said to me Ollce, whell we were con­
sidering tlmt in the Commonwealth Fund Committee-
The worse judge I ever knew 011 the bench and the best judge I ever knew on the 
bellch could tet the jury know exactly how he felt about e\·ery witness and the 
whole case without violating that rule in the slightest degree. 
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l\ Ir. ELSTON. Tim\' is right. There wouldn't. be 8. thi ng in the ('ccord 
indicat.ing bis !lllccr or his smile. 

Professor ~"OROAN. Not n thlnji!:. 
~Ir. DE Cn~}·n:r"m·· o. Or the tone of his voice. 
;\ 1.-. EL~l'ON. 01' the 1011(' of his vQice. 
Professor )'IORGAN. 01" the WRV he rends tbe inslru(.·tion~ (demon­

stra ting intonntionq): "if you find so and so andso and so. "-"1£ you 
find so nnd 1\0 ond so find 50." 

~1r. l--;LSTON. "Uut of ('ourse if you find so find so." 
Pro(CSSOI" :\ lonOAN. Oh sure. So 1 sny nOlle of these things that. 

yO\1 ('fi n pul. on pOpN will work if the people who are to n(\ministC'r 
lhem nrc dt'trrmined to lirk lhem. I fig-rcc, Congressmoll. Ih ft!, this 
is n. moHrl' of judgmt'nt. I flln just giving yOIl my best judgmont on 
t he thing. 

I told you that the ("ommittcC' didn't have n chance to tlm-sh t.he 
whole thing out.. I think t.he opinions of the l1l('ml)('I'$I of t.he s('rvicc 
fiS t.o prncti('uhiiily nnd so fo rt h find as to wh('th('r it will opcrnte in t.he 
wn.y t ht'L1 1'011 nrc hopin!:!; it wi ll opernte aI'(' c('rtninly wort.h marC' thl1l1 
mine would be becnllse you see 1 just don't have the snme dat.fl, that 
they have . 

1\11'. ELSTON Of COUl'S(', my OW11 not.ion is we ought to hC'nr fl'o m 
the m and ~('t thf'ir ,·iewpoint.. 

Professor :\fOR(l"N. SlIrely. 
1\11'. ELSTON. BoJt nt th£' snme t im£' this committ£'£' went into the 

mntt£'r v£'ry thoroughly lnst yenr . 
Prof£'5.<;OI· :\lORO\N. Yf's. 
Mr. ELSTON. And it W8S. I think. t he unanimous or c1os(' to the 

unanimous opinion of lit(' full committee we ou~ht. to h8"c It sepll ratc 
corps. 

Professor ~ r onG,\N. You don't wllnt to be like the judge who said 
"Sur£' T willlWllr him, but. T g'ot him lick('(\ right now." 

~ l r. ELATOS'. That. is why I said we ough t to hcar from th('m. 
1\lr. BnOOKS. "'"('ll, may [ sny this, that I doubt that t his subcom­

mitt ee h as the time to give the maller full consider/H ion of a separate 
Judge Ad,Tocate Corps for these two Depar tments. And I doubt 
also thnt. it has the juris<ii('tion to do it. Of course the comm ittee 
cnn do anything: it wl1nts, hu t it WI1S nssigned this one particulor bill 
which i$l It tl1liform ('od(' of military justice. 

If our idea is to unify the Jud ge Ad\70caLe General's D cpnrt menl of 
eneh ser vice in lhis bill, 1 believe we arc transgressing on our jurisdic­
t.ion . 

.1\lr. EI.STON. '1'IW11, ~r.-. Chairmall, is it. wit.hin YOUI' jurisdict. ion 
to set up It J tl(li('illi Council? 

.l\ ir. BnOOKS. I t. is a part. of this bill 
Pro fessor 1\!onoAN. Oh, yes; 1 think it, is. 
}' Ir. El$I'ON. The fac l that som('thin g is in the bill docs not. mean 

you have to do it. 
1\11'. BnooKs. J am not. lI·ying to teU tbe commiLlce what to do. 

am m!'r!'ly ('xprl'SSlllg m~· ,riews on it. We were assigned this bill. 
1\ 11'. RIVERS. Will this bill repeal existing Anny regUlations? 

Professor .l\IOROAN. I didn't hear you, sir. 
1\ lr. LARK IN. As fill' as tbe corps is concemed? 
1>. lr. RIV EIIS. Yes. 

I 
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~Ir. LARKIN. No. The provision for the corps in the Elston bill 
wos a.n amendment to til(' 1\ntiollal D efense Act.. 

Professor ).IORGAN. The. No.tiollul Defense Act. 
:\11'. l~ARKIN. That. is not repealed, modified or uffeelcd in an\' wav. 
':-'11'. RIVERS. That is the only way we Ciln get it through tiu; lesser 

body nL the other end of the Capitol. 
).11'. BnOOKS. Any further qUf'Stions? 
llrofessor ;\IORClA=-'. Wus there anything else yOli had in mind for 

m£", },I1'. Chninllllu'! 
),11'. A:'w~;nsoS'. r undcl'Stan<i, ).11'. ChnirnH\ll, Professor ?\loq~nn 

told me cadier he was hopi ng: to get away eurly todo}' bceaus.c I think 
he li ftS an engfigrmcllt C'lscwIH'rc. 

!\Ir. BROOKS. Prof{,Rsor i\lorgnTl, we 1'('ally npprcci~tc your coming 
here, Ilnc! 1 um SllJ'O 1\11'. Anderson who has been wanting: t.o talk to 
you for s('wml w('('ks ('SP('Cilllly llppreciat('s it. But I voice tho vicw 
of llHl whole committeI.' 1 ,"un SUI'C. 

Pl'o£essol' ~loHGAN. i\1r. Chllinnnll, Tam t'e-ally grcnt ly ohliged for 
the COlll'tesy the ('onunitt('l\ hilS shown me. 1 know you don 't need 
me on these S('PllnLt('l fLr'lieles. YOII can see thnt ~It'. Lftl'kill Iwows 
just as Illu('h IIboul this at; I do and probably considembl.v .more. 

i\lr. J3noOK f). We nc('lied you on this parliculnr nl'tide nnd yoUI' 
vit'WB nrc very p('rsuasiv('. 

Professor i\IOnGAN. Yes. 'fhnnk you so much, sil'. 
Mr. ANoEnsoN. Thank you. 
i\k BROOKS. Tllflnk YOU, sir. 
i\lr. SMAlt't'. ~Ir. Kenjlcv. 
i\lr. BROOKS. Have a se¥at. ~lr. Secretary. 
N-CI'('tarv K.;NN~;Y. ~lr. Chnil'llulJ\. 
)'Ir'. BnOOKS. We hfLVI' Pnder Secretary W. John Kenney of the 

Na,'y, We ar(' happy to have you her(', ~lr. St:-cretary. 1 believe 
this is til(' fir!';!. lim(' yOIl haw' t('stified before this subcolmnilt('e. 

S('cre l.ary K ENNEY. Y('s. 
),11'. SMAIt't'. ).[1'. Chairman, I have prcviou!'.ly distributed copies 

of i'olr.K('ont'y's stntellwnt and they are befOl'c you now. 
i\lr. BHOOKS. Thank you. 

STATEMENT OF HON. W. JOHN KENNEY, UNDER SECRETARY OF 
THE NAVY 

S('cl'C'WI'Y KENN~-: Y. At the outset, i\lr·. Chairman, 1 would like to 
expn'ss til(' appr('('in,tion of flU of us for the very, \'(,I'y fine work 
])rorcs~o[' Morgan hns dOlw on this. .Ho was the chairman or our 
t'ommilt('c who drnftNI this bill and 1 can assuro you he was n rough 
tflsk mastcr. ] Ie bad u.s working 2 days a. week thcrc long hours 
for mRny months. 

I htw(' a pl'C'pil red stntcm('nt, which is not very long, which I think 
expres!'oes my views probnbly better than if 1 stated them nnd with 
your permi<:.sion 1 would like to rClld that statement. 

During the initial stag('s of the hearings on this bill, this committeo 
betll'd mu('h criticism directed at the so..called commnlld cOlltl'ol of 
('ourts martial, and at this bill for failing to eliminate such control. 
1 apprcciJLte this opportunity to state the views of the Kavy O epart¥ 
men.. with rcspect to this problem, and to clear away some of the 
emotion mists that surround it. 

Sr>:!G6--IO-No.3i-" 
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I am hopeful tbat when I 8m through, you will agree with me that 
U1I3 uniform code of military justice is sound in this regard, and that 
to change the method provided tberein for conv('ning and appointing 
personnel of courts martial would be not only U1ll1CCcSSilry bu t unwise. 

At t.bo outset, I believe tbe committee should , nnd docs, recognize 
the very basic fact. that the military services nrc fundamentaUy 
different in nature from civ il ian society. J udge Robert P. PaLtcrson, 
who RS you nil know, was Secretary of War for many years, on emi nent 
jurist and n m9.n who had great practical experience in the Army in 
tho First World Wor as a foot soldier, expressed this conunent at. 
one time: 

:\lany of the critics ovcrlook the place of military justice in the Artny or the 
Navy. An army is organized to win victory in war and the organiUltiOIl must be 
one that will bring success in combat. That means singleness of comnlAnd and 
the responsibility of the field commander for everything that goes Oil ill the 
field. The Army llBII other functions such Il!:I feeding, medical C8.1"(', and justice, 
b"Jt they are subordinate. Yon cannot organiw an nrmy to cnrry out those 
f unctions principally. And when critics sny you ought to have a completely 
independent judiciary, they ove rlook 'he primary purpose of the Army, namely, 
safeguarding the Nation and winning the WILt. 

In order to be effective in ca rrying out. the assigned responsibility of 
0. milit.ary fOrCe---'lIllCCCSS in battle-good discipline is essential. Tho 
elements of discipline is an intnngible; it is that impalpable factor 
which di<:tingui<:.hes 0. crack outfit from !L mediocre on('. 

The existence of discipline depends in large measure upon the 
amount of respect wbieb lho personnel of tho unit have for the com­
manding officer-respect for his ability, his fairness, and his authority. 

To subtract from the commanding officer's powers of discipline 
through courts martia l can only result in 0. diminution of his effect.ive-­
ness as a commandcr. Ho is thc man who is cognir.nnt of lhe needs of 
his commilnd-he knows the mon find tileir problems. 

And he knows the chflrocter of the courts martial thflt nre rcquired 
and in my opinion is the man best qun lified to appoint. 0. cOUl·L. 

The appointment of courts by commanding officers do('s not repre­
sent, nor has it resulled in, improper control of the administration of 
justice. Tbe Navy believe that the system of military justice works 
well. Of course, an occa!;ional miscarriage receives widespread 
publicity, but no mention is made of the thousands of cases in which 
Justice is fa irly meUld out. 

Our studies indicaUl that the conviction of an innocent man is 
,·are indeed, whereas the guilty are usunlly punishl'd. Sentences which 
are unduly seyere flS originally imposed are ultimfltely corr·C'cted in the 
review process of naval jUSLicc. The same conclusion was reflched by 
the Gcnerol Court i\ iartial Scntenee R ev iew Boord, of which Prof. 
A.·thur John K eefc of Cortlell University was chail·man, which re­
viewed over 2,000 genernl cou rts-martial cases in 1946. 

This Board determined that the sentences of naval general courls ­
martial prisoners after full department.'l.1 review were reaso)}o ble and 
just. It found tJlat sentences imposed by courts martin i in cases 
i.nvolving civilian type offenses compared favorably with those im­
posed by civilian cnminal courls. 

Authority and responsibility go hand in hand. n we ore to lay 
upon commanding ofliceI"S the grave responsibi lities inhere.lIt in cn rry­
ing out a battle mission, we must also endow them wiLit lhe authority 
by wbich they ClIll secure lhe mnximum effective efforL from overy 
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roan in tbe organiznLioll. Authorit.y is not ao cvillhing in itscU. It. 
is bad onJy whe.n it is exercised without wisdom, dignit.y, and restraint. 

One of the best guaranties against such arbilrary exercise of au­
thority is the high (fagree of persollal integrity of our officers, n factor 
which I beli eve hils been completely overlooked in the previous testi­
mony before Lhis committee. 'In my opinion, nothing cou ld be morc 
harmful to the main tenance of good discipline than laking 8WI\.Y Irom 
the commander his power to yrovide for tho proper administration 
ofl\lstice within his commanc. 

should like to PMS now to a discussion of the possibi lity under 
Lhis prolloscd bill of command appointment. of courts marlinl i.nflu­
enci ng t 10 outcome of cases. I n drafting the bill, we have attempted 
to provide as many sa feguards for the accused ilS practicable, and 1 
behevo Olat tbe result is a system in which a man tried by court 
martial will be given as fair treatment as is humanly possible. 

First of aU, Article 32 provides fol' a thot"Ougb and impartial investi­
gation before chargcs may be referred for trial. During this investi­
gation, the accused is en titled 1,0 be represented by cou nsel, whie11 is 
to be provided for him unless he desires counsel of his own choice. 

Under al·tiele 34, the convening authority may HOt. refer charg-es to 
a genera l court martial unless trial is warrant.ed by evidence indicated 
in the report. of the investigation. Assuming tlmt an accused is 
brought to trial befol·e a gencml court, he OllISI, and 1 should like to 
emphasize this point, be provided with a defense counsel who is 
a traiued lawyer, unless he chooses counsel of his own. 

"Furthermore, there will be assigned to every general court martini 
a law officer who must be a trained lawyer, WllO is authorized to rule 
with finality upon such interlocutory questions as admission of eYi ­
dencc. Article 54 is of fundamentnl importance since it makes manda­
tory the keeping of a record of all general Courts martial, which record, 
it. is inwllded, shall be a verbatim transcript of the proeeedinb"S' 

In the event of conviction, the review procedures provided by the 
uniform code afford excellent. protection to the accused. "First, the 
caSe is reviewed by the convening authority, who must secure the 
advice of his staff judge advocate; he may diminish or abolish the 
sentence, but be mny not increase it.. 

The conveLling authority must then forward Ole record to the 
Judge Advocate General, who must refer ellch case involving a severe 
sentence to a board of review composed of not. less than thrce trained 
lawyers. Here, the case is scru tinized thoroughly both on the law 
and on the facts, and if the bonrd of review docs not affirm the fiudings 
and sentence, il, II1n,y ordcr tllO charges dismissed. 

In the event that. the board of review sustains tlle conviction and 
sentence, the accused has the right. to petition the Judicia.l Coullcil, 
composed of the ablest civilians available, for a. I·cvic"· of ute case on 
Lhe law. The Ju{licial Council has power to order the dismissal of 
charges if it. finds el'l"Ol' of law. 

The protections from im proper influence given the accused have 
the grNltcst eITect. in the review processes a t levels higher than the 
convening authority. it should be noted that once the cOllvening 
authority has passed upon the case, it goes into the hands of com­
pletely disinterested persons, some military and some civilian, but 
nOlle of whom are in the chain of command. 
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The system of rev iew pro\'ided in this bill guarantees t hil.l the 
1l1tiUlil.tC disposition of 11 genera l court martial case will be entirely 
!J'e£' from any taint of impl"Opcr domination Ilnd will be bnsed upon 
dC'tu('hed. objccti\'c considera tion. 

But , in order to go ('''('11 further' in establishing frce action for our 
cOurts, we hn v{' incorporated article 37 into the code, milking im. 
proper or ('oct'c in' in(-lucncc unlawfu l. The Innguag<.> of this tu,tic!e 
is a lmost id('uti ('al with ,haL inserted into the Arlkles of War bv this 
committ('(, lnst year in till! Elsto n bill. I con8id('1' it. it mO!>1 sound 
and ('fr('cli\'o Ill('nn;; of pl'Olection. If any person attempts to influcll('c 
the out('omc of [lny ('8SC, he will 1IIwe committed nil alTrose under the 
codo which is punishnhle under article 98, Furthermore, if any 
pcrson critieize!l fi ny of tilt, personncl of t he COll l't cOllc<'r'ning- t he 
cxcrcis<, o f their functions, he, too, will hfi.\'e COlllmittNI nn offense 
undcr tir e ('odl', No person f'itli ng fiS a mcmh('1' of a COttl't , 01' s('r'\' illg 
as Inw oflic('r' o r' fiS cou nsel, need feal' l'C<'civing fllly I'epl'imfl nd fl'Om 
his comm ll.nding ofTkl'1' infiicatiuA' d isplensul'c 0.1. the COU I't's net ion, 
Under rll'tidl' 37, it would be, unlll.wful to inser't in such n person's 
rccord nn ndmonition which might fl(ff'CI. Ihn,l OmCN'S enti re car('er, 

It has been sugge~t ('d t hat one means of minimizing- command 
influencc would b(\ for tb e convening authority to estnblish \)finds of 
officers for duly IHI members o f COUl'ls martial, from whie I panels 
h is s taff judge nd \'oen te 0 1' legal officcl' would appoint indi\'idua ls for 
a given tria l. 

Such a procNlurr presupposcs thnt fill officers put 011 thE' pfln('1 arc 
8Nailable for cOllrHnartirli duty at nnv time. This is not th(' case 
in nctual pl'rlNice, si mply been usc the needs of th(' s('ryi('c, purtieula rly 
so in the Nilx)' where they are at sea, make tb('i r availability 
unprcdietnble. 

Changes in the personnel comprising such it pallel could not , in 
tbe facc o f n statute authorizi ng' the stafr judge ndvocnte to appoint. 
tll('Ill , be macl r after sueh appointment. 

Thc result wou ld inevitabl,v handi('ap the commander in the 
disc-hnrge o f h is dut ies, 1\11(1 in t ime of war til(' consequences migh t be 
serious, Furthermore. the suggested method 1\lso presupposes that. 
one pnnel will do for tho t rial of all types of cases. 

That is not. tru(' , For example, tb(' trial of 01] enlisl('d Ulan for 
th"ft wou ld not require Illf'lllbcrs with special qunlifieations or pa.rti cu· 
lnr s('niority , wherens t1lr tr'inl of 1IJ(' captain of a. battlesh ip for 
ne~lige n lly hazarding his v-essel would call for se niOl' officers of sea ­
gom!; and teehnic-ul experience, 

In elof'ing, I should like to ex\)ress to the members of the commi Uce 
my beliC'f in tlw merit of tho bil which you ore considering, 1t is tho 
rcsu lt of long nnd cl'Ll'eful s tu d,v, of the free illterehnng(' o f idcas, of an 
awnrencss of the ncrd for preserving Lho rights o f individuals to the 
fullest extent possible in a militnr." organizat ion, 

At til(' sam(' ti me, we have attempted to provide It system which wi ll 
be workabl(' from nn administrati\'e stnndpo int and will not create 
such a mass o f lC'('h nicu l obstacles 8S to rrnder th e acco mplishment. of 
the armed fon'cs' primary missio n a hopeless tnsk, 1 nm hope ful that. 
this hill will receivt' the support of Co ngress and bc ('nacted into law, 

Thert' is one further point on which 1 would like to touch for a 
moment and that is the point of the separatt' corps. You will h('ar 
mort' in detail on thnt from Admirul Russell , the Judge Ad"ocalc 
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General of the Navy, who is much more qualified to co mment on that 
than I . 

But I would like to make this passing comment: There is some 
thought that, by reason of the establishmcut of a separate corps you 
remove your legal oflicers from the possibility of influence. Well, I 
fail to see how that is going to be the case. 

I am spcaking now with respN:t to the Navy. I cannot sec where 
anythin~ is to be gained in the "Ka,,), by doing tbis, becausc in the 
Navy, lIlC Judge Advocate General does not report to the Chief of 
Nnvn lOperations. li e reports to me. 

] prepare thc fi tness I·crort for the Judge Advocate General and the 
Judge Advoca.to Genera prepares the fitness reports of the oflieers 
undf'1' him . Oddly ('nough, in the Army, which has a s('plll"llte corps, 
I believe you will find the Judge Advocatc General is under thc Cbiet 
of Staff. 

So I think even without a separate corps we have removC'd OUI" legal 
officers from militnry command to a gret'ttcr extent. 

:\11". R'VEI\S. Of coursc, ~h. Kenney, as you Ilnd I well know, the 
Navy is a.Jtogcthc,· different because the Army hns what is known as 
the hori r.onta l and Llle N11\')' a vert.ical sct.~up. I prefer t he vertical 
because, as you obscrve, it. gives th(' officers a direct contact with the 
civUinn auLhorit.y, whcreiLS Lhe ArlllY has always bad to go th rou gh 
tbe stafr selr-up . Isn't that t!"tlC, sir"! 

Sec ret.ary K~~NX~'Y. '!'hut. is correct. That is the fundamental 
difl"crenee between the Lwo ol"gnnizntions and lhllt is why 1 ref'1 tha t 
tbe Navy would gain noth ing by the cstabiisiunellt of a separate 
corps.

1\lr. Rn'Ens. Yes. That might be very. "cry true. 
).Ir. llnOOKS. ).Ir. Secretnry, I think you have m ade a verr forceful 

statement, and I 11I1\'e followed you with mucb intcn's t. 
;\Ir. GAVIN. I t, is a forceful stat.ement. to continue us we are 1I0W 

doing, is tha t ,·ight? 
Secretary K~;NNF.Y. T don't Ulink tbat is true, ~lr. Ga\·in. 
~lr. GAVIN. The whole nrgumC'nt here is th is command control. 

I thi.nk the Secreta ry has indicated tbat the present set.~up is more 
desirable tha n any attempt to remO\'e command control from the 
services. 

:\11·. B nooKs. No. 1 simply indicated it was a very fOI·ceful statC'­
ment.. 1 think it is. I further want. to say this: The House is goi ng to 
be in session in !l few minutes, nnd 1 promised the choirmoll of the full 
committee that 1 would be OV('I" tbel·e this morning to prcsf'nt the 
proceedings before the commit.tee yest.ereIIlY·

So if the Secreta.ry will excuse me, I will ask ~lr. Rivcrs to l)I"cside 
tbere and tbe ('o mniit.tce can go ohead as long as they desire. If you 
will Lake over, 1\lr. Ri,'crs, I will disebllrge my mission, too. 

Secre tarY]{I<;NNEY. r lun availll.ble, liS the members of this commi~ 
tce know, and ca n ('ome here fOI" queslioning atnny time if there are 
any furth er questions YOll want to iLSk of me, )'lr. Cbairman. 

).[r. RIV EIlS (pl"csid i.ng). )'Ir. Elstoll. 
)'Ir. ELSTON. :\11'. J(cn ney, I readily see what might. be involwd if 

you had UlO separate panel. Bu t actually if a. commanding officeI' 
wan led to cxcrt influcnee he cou ld do it Ul tbe appointment of the 
members of the panel just, IIbout as much as he could i.n the IIppoint­
ment of the members of the court.. 
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Mr. RIVERS. Su rely. 
Secretary KENNEY. I think that would necessarily follow. I mean, 

you can't. prevent improper nction by merely writing tbi.n~ in a bill. 
~Ir. ELSTON. After all, he has his command problems wluch nobody 

knows morc about than be docs, and tbe question of availability of 
officcl'S n!.. certain times is to me onc of the mos t. impressive arguments 
agains t. Lhe setting up of a pall el. You may hnve a panel aU of the 
mcmbCI"S of which arc available Itt one time nnd none of them available 
at ~omc other time because of some change of plans. 

So I don't exactly sce how it would work Qut vcry well. And after 
aU , we am intcrc!ltcd in removing command influence, but. in my own 
mind, and without. going into it nny furtbel', jL just. doesn't. seem to 
me that we can accom plish it by sf'tting up a panel. 

Secretary KEN NEY. Well, 1 l r. EI~ton, 1 think there hus hecn a. 
tendency on some people's pflrt to sort of Ilssume tlHl.t command 
infiuell(,c and improper influence arc one and the ..ame thing. The 
('(lllllllalldcr of his force has tile interests of it most at heart and h(' 
has tho problem of di sci pline. He is tho person that is morc interested 
than u.nybody eh>o to sec to it that his men arc properly tried. 

That is what I would say might be construed as command illl!uence. 
He knows the men who a re best qualified to sit on a cnse. Now 
when we talk about-Ilnd I know there has been some ('vidence before 
this committee-improper influence being cxcrci;,;ed by commo.nd ing 
offi cers. \\'e have tried to prevent that to the fullest possible extent. 

No one condones that type of improper influence. 
}I ... ELSTON. 1 don't soc how you Clln go much further tb an we have 

gone by making it an offense for an officer to exert improper influence. 
His recOl'd meallS B. lot to him and the mere writing of that into the 
law is going to have a tremendou'i inOuence so far as he is concerned. 

Secretary KENNEY. ,Veil, you want to realize, too, ~[r. E lston, 
th~t tbis law is writtcn for mili.tn.ry people, and military pe.ol?l~, I 
tlllnk, underst "'ld ilnd comply Wit h laws 8. lot more tha.n we CIVUlans 
do. 1 mean when an order is written, whether it is given by the 
commanding officer or wbether it is given by Congress, that i.. it. 

Mr. ELSTON. Civilians have II. lot of regulations governing them 
these days, but they {U"e not quite in the same position as a man in 
uniform. 

Secretary KENNEY. I think 11.11 civilians coul,l learn a. little bit of 
respect of law from miJitllry personnel. 

Mr. ELSTON. Well, I think they respect the law just as much , but 
tbl'Y don't have command over tllCm like a mall in uniform does . 

.i\fr. G .W IN. There seems to be a general opinion Olat thm'c is a. 
scarcity of oAlcers flNailable fOl' these various court trials, that is 
courts martial. Why couldn't the Judge Advocate General educate 
morc ofLIceI"<; in tbis corps so that they are available and h'ain them 
for this particular type of specialized legal work? 

Secretary KENNEY. Well, I would like you to ask that same ques­
tion of Admira.l Russell when ho is here beea.use I h ave had a number 
of discussions with him on tlulL and both of Uf:. have for some time 
been working on a prog~'am in an att..cmpt to put into the naval 
service lrllined lawyers. Now it isn't something that you can do 
overnight. 

I t i'l a gradual process. In fact, within the past month I had a 
long discussion with Admiral Russell and members of bis staff Oil 
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taking further steps to increase what we can in tbo Navy our lnw 
spcciuiists. 

~1.r. GAVIN. 'Vcll , we did have some schools of t.hnt Dature during 
the war, didn't we, for the trainmg of legal people? 

Secretary K ENNY. We still htl.\e. That is the school of navlLl 
justice which is at Port H ueneme in California. 

)Ir. ELSTON. Well during the war you didn't, have any scarcity of 
lawyers in tbe service, did you? There were a lot of fine lawyers 
went in the sen- icc, and I am sure their scJ'vices were utilized in 
courts-martial cases. 

S<,crctn l'Y KE~NEY. We bad tho fin est lawyers in the country in the 
services during the wnr . 

.Me. RIV ERS. ~lr . Secretary, weren't. you general counsel for the 
Navy at one time? 

Sccretnry K ENNEY. I was, i\ lr. Chairman. 
i\lr. RIV};US. Wasn't. the reason for the creation of that position 

the fact that there was a scarcity of lawyers of tbe type which could 
colllllland, for instance YOUl' type of ability? 

Secretary K ENNBY. Well , lhiLt office was estnblished, ]\,[r. Rivers, 
to take care of th e great mass of procurement and industrial prob­
lems tbat. came up during the war. The office of general counsel has 
ne\'er had anything to do with eOUl't-martial proceedings, and I don't 
think that. they should because that is primarily a civil ian office. 

r think the administration of military just ice is a problem which 
the militllry personnel understand to a far greater extent than r do 
as a civililln lawyer . 

Mr. RI VE RS. It. doesn't follow that he couldn't do the same job 
that. you did as a civilian. I sn't there a progrnm now to tmin them 
where they can do the same work that you were brought in to do? 
\Vhy shouldn't he be able to do tbat? 

Secretary KE:-"NEY. Well, there is no reason why tbey shouldn't 
be-­

MI'. RIV ERS. I meao why shouldn 't the judgo advocate be able to 
do the same job that. you were called in to do during the war? I sn' t 
that the idea now of the Navy, to train him to do just such work as 
you were called ill to do? 

Secretary KENNEY. Well , thos(\ men that we brought in the office 
of general counsel during the war, Mr. Rivers, were men that were 
taken from the commercial law flrms throughout the country to handle 
commercial matters. 

Mr. RIVE RS. Well, now, with the training that you have had and 
the contact they have had with your type of training and abiJity, 
aren' t they going to in the future be able to hanclle a great deal of 
that work? 

Secretary K ENNEY . It is not contemplated. We contemplate using 
our civilian lawyers for doing that type of work because it is pre­
dominantly a civilian type of operation. Military personnel will be 
transferred for military duties elsewhere. Then they lose contact 
willi and get out of that type of operation. 

Mr. RIVERS. I am well aware of the Q.llts.tanding job you did, be­
cause we couldn't have done without it at all. 

Secretary KENNEY. Well, it is very kind of yOli to say that, Mr. 
Rivers. 

Mr. RIVERS. r remember vividly_ 
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i\fr. SMAnT. [ think one poi nt. there, ;\Ir. Chairman, is thaI, you 
eau'L ha ve a p('1'50n doing the type of work that. is dOlle in the genel'll..l 
counsel's office wh(,I'(' you ha\-e to know from day to day the httCSL 
de('ision of lh{' Supr{'me COUI'I, and th{' Fe<i{'rul circu it courts of appeal 
and other jurisdi<' tions it e'-er), 3 years you are going to take a Illan 
out of JAG work and rotate hi m to s('n duty, 

\Vhcn he gol'S t.o sea duty for 2 01' 3 ,Years he losps cOlllpll'te touch. 
Certainly he couldn 't maintain the contac ts and thl' in forma tion to 
make him effective in the office of general ('ounsel. 

Secl'(~tary KENNY. Whereas that duty is ext r{,Ill{'ly helpfulnnd b(,I1{'­
ficinl to your men ill the JAG 's oflice in hundling t'Ou l'ts-lllilrtial Cllses, 

;\ 11', RI VERS, I cnn nppl'eciat{' thllt, su rely. 
Secrcta ry K~:NNEY. it is Olle of the reasons why I Olll not in favor 

of tlH'. separf1t (' ('OI'PS for the Navy. The first reason, which L gave, 
is b('('ous(' I dOIl ' t think it is lleC<'SS8ry, Ilnd the o tiWI' is thaI ofliC(,I'SOUL 
in th e field and (Je-CL commllnders have discovcred thilt 11l.,,'vel'S arc 
lIs(>ful 011 st afr work. We arc assigning a lot of them out for UtIlI. 

,.yell , thosc ll1(,11 the II sen 'C' in thnt cnpaci Ly find then come hn ck to 
Ihe Judge Advocote Gcneral's oHlce with a gl'cater bl'codlh of ex peri­
ence Ilnd they Ol'e more vnluable officers to Admiml Hu sBell. And 
I believe he will tcstifv to thut effect when he is here, 

In other words, by' not ha\-ing it. a sepal'!lte corps we a re able to 
broaden the lype of experience that tbey get. 

:'>.11'. GAVIN. Yes; hut if with unification of the sCl'vic('s.vou had olle 
C01'PS, couldn't he supervise all thl'ee bmndles of till' ServiN'S? 

SeCl'ctnry KENNEV. T would not be in favor of onc ('orps for all 
thr{'e scrviees bcc(lUse again you are putting a support in .' function out 
of its propC'r perspe(,ti\'C', 1 mC'lln, I would hale to think lhat unifi­
cation menul. the establ ishment of n lot of little nutonomous l'mpil'es. 

r>.rr. GA\' IN. \\'ell, that may bc. But within thnt corps the thrce 
branches of til(' serviCeS would be broken down , bu t it would be under 
one su pervision. In othel' words, you would lul\'c one Department 
instead of three to refer all malleI'S pertai ning to nil the bl'anches or 
the service. 

Secretary KENN};Y, Of course, ill this particular bill you have the 
judi('ial counci l which is 10 p(,I'form thaI fUllction of bringing lllt'm 
together. r think you gel better and more effective IHl ministrotion 
by the JAGS being a pllr! of the sen-icc which they serVe, rather thnn 
by Illa king them sonl('t hing Sepnm te a nd a plll·L. 

~Ir. Hl v ~;ns, You wou ld n't. like to make a sttllenl('nl of til(' udvnn­
tages which co uld nCCI'Ue by the sa me contnct of til(' JAG of t he A rilly 
with the UndCl' B{,CI'('tary of til(' Nnvy for the fitn ess reports? That 
is nOL II fair qu('siion to ask .vou--

Secrcta ry K ENJljEY, Well--
Mr. R, VERS. Because you as Under Secretary have to O. K , the 

fitness rcport of the Judge Advocate General of thc Navy.
RI'(,l'ctnry KENNEY, Thnt is right. 
~ I I', UIV ERS. And thnL is because of your inherent vertical set.-u p. 
Sccretary KENNEY. That. is thc same way with respect t.o nil Bureau 

Chi,.fs in tile Knvy. 
.:\[1'. RIVERS. That is right, 
Secretary KENNEY. TIH'y report to the Secretary of the Ns.\'Y and 

not to the Chief of Nfl,\'al Operations. The Army has adopted the 
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system of orgflni7.atioll which is known as the general staff type of 
organization. 

i\Ir. RIVERS. Yes. 
~ccrctnry KEN"N~'Y. I prefer our own. I presume the Army prefers 

tbeu'S. 
i\ lr. ELSTON. 1 take it you figure the NIH"}" has a much different 

problem than the Army has in the administration of n separate Judge 
Advocate CCllcrnJ 's Corps. Tn other words, you nrc not undertaking 
to say that the Army shouldn 't ha'·e Oil£'. You are simply saying 
that the type of separate corps set up for the Army would not work 
well in the N'a vy. 

Secretary K~;l\NEY. Thn.t is correct , ).[r. Elston. I nm not making 
nnv comment. about the Army system. 

l\rr. Rn'ERS. And your teslimony is not to imply or as proving like 
or dislike for th(' pl'(,8('nt ~('t·lIP of the Anny. 

SeefPt,ar." KENNEY. '1'h n.t is con'cet, l\fl'. Rivers. 
~[r. RIVERS. You hn,ve no comment on Lhnt. 
SCCl'cilll'Y KENNEY. 1 hM'C no comment on thll.t, sir. 
Mr. RIVEUS. Thnnk you. Any questions? 
J\'lr. DEGnAFn:Nnn:o I believe not. 
Mr. RlvEns. Any questions? 
i\Ir. El,s'roN. l nsstlm(> we (u'c going to lat(>r on decide whether we 

nre going into lhat question , nllc! then of course we would wllnt nlilhe 
reasons. I nm sure .:\ 11'. Kellney would wllnt to eln.bomle on those 
reasons It. lot mol'C thnn he bas this morning becll.use .you only touched 
on it. You haven ' t givcn nIl of ~"our reasons why you can ' t htl.ve a 
separate Judge Advocate G('ueral's Corps or why it might be ndvnn­
tngeous to tbe Army and not be Ilch"ant:lgrous to the N"M;;. 

Secretary KENNEL J havc asked Admil'lll Russell to furnish the 
commit..tec with thosc reasons. 1 mercly wanted to just touch on them 
lightly to leI.. the committce know what my own thoughts wcre on the 
su~ject.. 

There is no difTcr('nc(' of opinion, I might state, bet.wecn Admiral 
Russell and myself on that. "1e nre both in accord on that. We are 
bot h in accord'. And that is- this is off the rccord. 

(Statement off the record.) 
1\[r. RIVERS. :-'Ir. Secreta!'y, we appreciate your coming up. The 

chairman has nlrendy cxpressed his appreciation for youI' statement. 
1, too, want to thnnk YOlt vel)' much. 

Now, Wlll~t is the pl<>usuro of the commjt.tee? 
1\11'. ANol!:llsoN. Hecess to 10 o'clock, 1\[1'. Chairman. 
1'.11'. RIVEItS. Whatover the committee wants. I imaginc it will be 

10 o'doek tomo rrow morning. 
i\{I'. SM ,\ltT. Ten o'('lock tomorrow moming, ?h. Chnil'lnan. 
1 11'. RlvEns. All right. 
('Vbereupon, at II: 15 a. m., the subcommittee ad jolll'ned to recon­

vene on Tbul'Sday, March 31,1949, at 10 o'clock.) 



UNIFORM CO DE OF MILITARY JUSTICE 

THURSDAY, MARCH 31, 1949 

HOUSE OF REPRESEr."TATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE No.1, 
Washington, D. C. 

The subcommittee met at 10 n. m., lIon. Overtou Brooks (chairman) 
presiding. 

Mr. BROOKS. The committee will please come to order. 
We wcre on article 22 :ycstCiday when we adjoul'I\cd. We will 

commence on article 22 th iS mommg. Now, Mr. Elston, you were 
here. 1 had to leave early in order to go over to tJH) floor. I would 
like to get your opinion as to what you think of article 22. 

l'1'Ir. ELSTON. Off the record. 
(Discussion off the record.) 
Mr. BROOKS. Suppose, Ulen, ~rr. Smart, we will proceed by reading 

article 22. Perhaps some of the others will be here before we have 
finished. 

Mr. SMART (reading): 
Art. 22. " rho ma.y convene general courts·martial. 

(a) General courts-martial may be convened by-

il) the President of the United States; 

2 the Secretary of a Department;
3~ the commanding officer of a territorial department, an Army group, 
 


an Army, an Army Corps, a division, a separate brigade, or a corTCllponding 
unit of the Army; 

(4) the Commander in chief of a fleet; the commanding officer of a naval 
station or larger shore activity of the Kavy beyond the COlltinentallimita of 
the United States; 

(5) tbe commanding officer of an Air Command, an Air Foree, an air 
di\'ision, or a separate winp; of the Air Force; 

(6) such other commanding officers as may be del!ignated by the secretary 
of a department; or 

(7) any other commanding officer in any of the armed foreCl! when em· 
powered by the President. 

(b) When any such commanding officer is an accuser, the court ~h"ll be con­
vened by supe rior competent authority, and may in any case be cOllvened by 
such authority when deemed dc~ir"btc by him. 

Ueferellces; A. W. 8; A. O. N., art.icle 38. 
Commentary; This article is derived from A. W. 8. Provisions 

for Navy, Coast Guard, a.nd Air Force convening aULhoritics are added. 
Pa.ragraphs (6) and (7) permit. the President. and the Secretaries of 
the Army, Navy, Air l i'orce, and Trcn.<;ury (lor the Coast Guard in 
peacetime) to empower other commanding officers to convene general 
courts martial. See art.icle I for definition of "depa.rtment.." 

Subdivision (b) is derived from A. W. 8. The word "accuser" is 
used in place of "accuser 01' prosecutor," and "accuser" is defined in 
art.icle 1 in order t.o clarify its menning. 

( 1131) 
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r..r ... BnooKs. ~rr. Lllrkin , where we SIlY in subsection 3 "n scjhtmle 
brigade or n corresponding unit of tho Army," what is meant by !hot 
phraseology? We IHWO ju'!t referred to nn Army G.,oup , an Army, 
flO ;h my Corp~, tl di,· ision , nnd a sepamte brigade, nnd then we sny 
"or a eorrec;ponding unit of the Army." 

~[r. L AnKIN. 1 think thnl is pro\'ided , ~rr. Chait'man, to 8.110\\' for 
flexibil ity. 1n the event that the organization of the Armv or its 
units is chllnged fll any lime we would then l16vc the stnlutory'lluthor­
jty for thnt I,vpe of corresponding unit. J dou't think thf'rc is filly 
specific unit in mind al this minute, but in the ('\-ent, for instance, thaI, 
the orgonization of fl whole Army and its division::; find olher subdi,,­
sioll '! fll'(' I'enrrnllg-ed, the uUlhority would be pl'o\-ided, 

Is thut your ideR, Colonel? 
Colonel DINs"oRE, ~ Ir. Chairman. 
MI". BnooKs. Yes , colonel. 
Colonel OINf;110IlK. We have nil-cady chunged. We have task 

fOl'ces and C.Qmbnt ll'llms nnd nil sorts of lhings which nre compat'able 
to n. sepnl"llto brigade. 

l\ fl' . BttaOKS. And it wus preferable to U!;c these old terms nllher 
thno now ones'? 

Colonel DINS" IOR~~. Yes, sir. They husc bcen understood nod co n­
strued. Furthermore, \\"e Cfln't anticipate now, ns ~ fr. Larkin point s 
out. vcry pCl"tinclltly, what IlUt.y tmnspire in the future , 

~\h·. BROOKS. ~rr. Elston, do you have any question.;;? 
l-.tr. ELSTON, No ; 1 do not. 
}'Ir. BltaOKS. )' fr. dcGrftfi'enri('d, we ju.::.t rend articlc 22. Hnve 

you auy (lues t ion~ yOll wnnted to fl.<:.k on article 22? 
}.[". DEGRH'n::-;nu:o. No, )'fr. Chairman. 
.:\ 1... B1I00K8. )'11'. Rivers, do you ha\'e any qucstions 011 nrlicle 22? 
). rr. Hn'EIiS. No, sir . 
.:\fl'. BUOOK!'. Then, whflt is the pleasure of lhe committee? Are 

yOIl snlisfled " ith arlicle22 flS it. is? 
;\Ir, RIVEII~ TllIlt is tlte one we hlld yesterday. isn't it? 
)'fr. BnooKs. Thnl is the one wc discusscd; yes, in length, 
).lr, DEOn"FFE~IUF.D. I belie"c since listening to tbe explnnnlion of 

Profcssor ~Iorgn n , wit h the pl"Ovi;:;ions thai !lrc in there, that. we have 
nbout as much restrictions them on COlllmand domillfltion or influcnce 
01' coni 1'01 ItS w(' could ha\-c, unless we just. change the complete set~up 
a.nd ha\-c a pnDc\. 

Mr. RIVERS. l-.1I'. Chairman, I would like to nsk-excusemc. 
l-.fl·. I)EGnA .'F~:t\"Hn;D. Thnt is all right. 
~ II·. RIVF.B!'I. No; I wunt yon to finish. 
l-. Ir. DEGltAF'FENHICO. I bf'lieve we nro just. about. in u.s food co ndi­

tion flS we could be wi thout. studying the system of a plme more fully 
th an we havc at. the prescnt. lime. I don't believe we fll'el'endv right. 
now to mnke it chRllge without. marc st.udy, That is just my idea. 

).11'. BnOOKS. ,\II'. Rivcrs. 
~Ir. RIVEIIS. Did 1 undcrstllnd lhe Chair to rul" that the considerf\.­

tion of a sepul'f\.t.e Sl't~up flWflV from til(' so-('allcd dmin of ('(lmmand is 
nol within the pur.... iew of tbis committec? 

.\11'. BROOKS. That is corrc(·l. \fy undel"StR.nding is that the ("Olll­
mit tN' has no lluthOl'ity to consider any iCbrlslatioll but whllt is as­
signed to Ih(' ("ommitt(.c. No such bil1 has been assigned to this 
committee. That. is my inteqlretation. 
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~ll'. ELSTON. Well, ~Ir. Chairman, does that. m(,lln thaI" we Ill'" not. 
1)('rmiltC!d La offer any amC'lHiml'uls to this bill? 

:\1,', BROOKS. Oh, no. 
:\Ir. EI.STON. Wcll-­
:\11'. BUOOKf';, On til{' contrary, the oonunitl('(' ran do what they 

wanl. Of coursC' if lIw committeI.' go('s ahead Ilnd <,,("('('(Is its nu­
lhorit..y, if tile full committee approves it, wh:-.· th(,11 it. is nppron' ci. 

:\11'. ELSTON. Well, the sett.ing up of 11 S<'paralc J \G Corps last y<,nr 
was ine\udrrl in the military justice bill. We IlIld jUl'isdidion l!i('11 
to do it... The bill pussl'd tli(' Il ouse Ilnd it pt\RSNI tlH'S<-nat{', Thcl'c 
wn~ never any <ju(,stion I'aisrcl about the authority of th(l rommiltC'c­
to pass on tl1o.1, ,\Ul'Slion. ft. nlJ pertains to the ndministmtion of 
militilry justicc. l~{,l'lllinly f('('ithat the mnLtel' should be considcred 
fUl"lIl('I' by thifl eOlllmitt('e. 

:\[1'. BnOOKS. There is no obj('dion to considering it fut'lhcr, bilL of 
course tl1ftt was my thought on it. 

~ I t'. ANIH:mmN. In othN words, thNl1 is no obj('eLion to considNing 
it as ft ('ommillt'C' and if the m('mbers offer it lind adopt it, why iL 
becomes a pnrt of the aeL; isn't that rig-ilt? 

~ I r. ELSTON. J Just wo.nl. to be ('ertnin-­
:\ 11'. BnooKa, ) es, And fmllkly I want to he on the record as 

fecling thnt we shouldn't attempt to exceed out' authority. I fccl 
that wc do lmllsgr'C'ss our authority to try to tie that on the bill . 

Howcver, eycl'Y oillet' mom bel' of the committee has his own respon­
s ibil ity. ] don't sec how we can reaeh any olher interprctation, oth('r 
than that. that is iL separntc bill. You might as well t.ie to this bill 
altything else lIlat you \\Ilnt which is not included within the terms of 
the Uniform Code' of :\Iilitarv Justice. 

MI'. Rlvt:ns. :\Iay I ask the Air Force? 'rho is hel'e speaki ng for 
lbc Air FOr('e; i\illjOI', arc YOll speaki ng for them? 

Major ALHA. I have be(,n following this bill, ~· Ir. Rivet'S. 
~lr. HIH RS. J would like to know what yoUI' interpretation of lht' 

preflent l!loW relating to youI' authority to set up II. Judge Ad\'oeRtc 
set-up in the Air Force' is. 

~Iajor ALYEA. I am not authorized to present the Air Force position 
on that subject. 

Mr. RivEns. You know what you bave set up, don't you? 
Major ALYEA. Yes SLI'. I have a personal opiuioll. 
Mr. RlvEns. Well iet me ask :Mr. Larkin and lheu maybe you cnn 

interpolate. 
Mr. LAnKIN. The Ail' Force's legal interpretation of title 2 of lha 

PublicLnw 759 passed last. year, which includes at the end foul' sections 
which amend the Nll.tional Defense Ac1r-­

MI'. RI VEttS. That is l'ight. 
M,,/"or ALYEA. By selti ng up a Judge Advocate Gcnel'!ll's COl'PSI is 

that l \OSO foul' sections do not u-pply to the Air Force but to the Army 
-only. 

Mr. RIVERS. '-\That nrc those fOUl exceptions? 
Major ALYEA. Foul' sections. 
~lr. RIVERS. Well , they fire four exceptions, too. ,Ybat ore they? 
11r. BnooKs. .Let Mr. Smart Ilnswer that. I believe he can U-llSWCl' 

that. 
Mr. SMAnT. Let me state fllis--
Mr. RIVERS. What is lhe general law on it? It says it shall apply 

to the Air Force or something to that effect. 
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Mr. SMART. Well, you have a si tuation involving statutory con­
struction, lI:[r, R j"Cl S. Immediately after or almost. simultaneously 
with tbe House passage of H . R. 2575, which really pertained to tho 
Army- it sta rted out au Army bill, but at that tune the Air Force 
military justice wos administered by the Army--

Mr. RIVERS. That is right. 
Mr. S MART. Then n bill, S. ~401, was p!;'csent.ed to and approved 

by the committee, establishing the office of Air Judge Ad"ocate and 
there werc words used in that act which said laws now in effect relating 
to the administration of military justice would be equally applicable 
to lho Air Force, 

Now the <luGstion came up in connection with tbe Judge Ad vocate 
Corps' that. t to Congress set up for the Army: Did Congress establish 
a. corps of 750 OffiCClll for the Air Force? I can say to you on good 
informatio n t.hat tho question has been submitted to tho Attorney 
General. 

It has been su bmi t ted to vnrious and sundry people . There is a 
great. divelllity of opinion in official ci rcles in Wnshing ton whethf'l' or 
not th o Air FOI·ce has a co rps. I know thaL they interprot. it in the 
Air FOI·co to moan that. they do not have a Judge Advocate Corps. 

And as a matte r of fact n bill on this subject has been introduced 
and is now awaiti ng actiou by this commitlee----H . R . 1438, to construe 
titlo 2 of Public Law 759, Eightieth Congress to make it applicable 
to the Air Force).. except the last fou r sections which established a 
J udge Ad vocate lJorps for tbe Army. 

Now that is the situation as 6f this moment. 
Mr. RIVERS. I understand- and I slly this is purely through 

conversation-that the type of corps tha t the Air Force wnnts to set 
up is a corps which is not separate like tbe Army but overy section 
8 S applies to the Army lhat they like they arc going to use and the 
sections they don't like they don't want to use. 

That is, they arc putting it under the chain of command. And I 
·ust wanL to know if that gossip is true or is it not tme? I would justjike to know it because it. certainly is nOL good publicity. I Lhought 
the Air Force was supposed to have a JAG sot-up like the Army. 

~Ir. SMART. Well , If they do have, ':\Ir. Rivers, iL would come purely 
as n. matter of statutory construction and lloL as a specific enaClmcnt 
of law. That is my personal opinion. 

Mr. RI VERS. WilS this bill that was introduced- I guess the 
Chil irman introduced it? 

i\1r. S~lAln. H e did, at, the suggest.ion of 1he Secretary of the Air 
Force. 

i\ l r. BROOKS. Let me ask you this : 'l'hat bill has not been assigned 
to this su bcommiLtee? 

:1\11'. SMART. It has not. been assigned to any subcommi ttee. 
1\ lr. Rlv~~ns. Does it bring into effect a separate JAG? 
i\ lr. SMAUT. It does not. The sole purpose of H . R. 1438 is to 

clarify beyond any doubt the question as to whether or not the 
Articles of War, as amended, exclusive of a corps, nre equally applica­
ble to the Air Force. 

Mr. RIVERS. What does it do? D ocs it say it is or it isn't? 
Mr. SMAUT. It provides that the revised Articles of War nre 

applicablo but that a Judgo Advocate Cj>rps is not applicnble to the 
Air Force. 
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Mr. LAl~KJN. That; is right. 
~ I r. RIVERS. What? 
Mr. S~IART. The separate corps is not. app1icable. 
l\lr. ELSTON. Everything except the corps. 
!\ Ir. BROOKS. Yes. 
I\lr. R IVERS. That is primarily what I understood. 
}.Ir. SMART. But may J make a further comment, ~lr. ChaimlflD, 

for just a moment, with your indulgence here? r said before and I 
would like to reiterate DOW 1 feci that !U'ticle 22 will stand upon its 
own feet compictcl,v apart from this corps proposition. 

I have no intention or idea to influence this committee as to what­
C,Tcr nction it, mighL t.nkc regarding a corps. I merely want to point 
QUI.. that it. seems to me that the attitude of lhe committee is to go 
~b.cad unci approve article 22 as to who will appoint courts and leave 
It. III command. 

Now, if the committee somet.ime lat.er, before you conclude your 
deliberations, decide you wallt. a corps, t.hat is all right. ThaI" call 
stand 011 its own feet. 

Mr. BROOKS. Well- ­
J\fr. SMAftT. But t his can proceed as it is. 
Mr. RI VEHS. That. is right. 
l\[r. SMAUT. Wit.h or without. a corps. 
Mr. EI.STON. I ngrce with ~rr. Smart. 
)rr. RIVERS. So do 1. 
l\lr. oEGuAn'ENna:o. Yes. 
)rr. BROOKS. Let us postpone It fUI'lher discussion of the corps, if 

it is all right. witb the committee, and dispose of th.is article and the 
succeeding ones. Then wo Cfln come baek to the corps. And there 
may be disposition of the other bill by lbat time by the chairman. 

But again] call your at.tention to the fact that, whel1 the bill is 
not. assigned to the committee, lhe commiLlce is going lo run into 
gl"llvc difficulties should thaI" bill , which has already been puL in, be 
assigned to another subcommittee and we undertook to presenL iL to 
the full committec as a part of our bill. 

Mr. EI,STON. Wc-II, ",\ 11". Chairman, I only make this point. When 
you sit down to writE' a uniform code of milit.ary justicc, ony amend­
mcnt whi("h is ~ermf\ne to tllot. subject the committee should consider. 
The faCL thaL It is submitted to us in another bill would seem to me 
to be immaterii11. 

We either have the righL or we don't have the right. to Rmend this 
hill. H we hove tht' right to amend it, tbcn we should consider any 
amendment that I1nyOIlO wants to otTer which is gcrmane to the subject. 
And I certain!;: propos(' to offer an amendmenL to at. least the Air 
F orce. 'I' 11l' N lwy hilS stated their position, and 1 think they slat('d 
iL very well. They have given us some cogent reasons why 11 sepurate 
co rps would 1101. \\;ork so well in the Navy. 

We hl1\'('n'L gone into it com pletc.ly, because we still want to Iwar 
from Admiral Russell. And we certainly wan I. to hear from the Air 
FOI·("e. We ought to know what. their views are before we close the 
door on this. 

:-'[r. BHooKs. We will do this-­
:-.rr. ELSTON. I just. wanted to be sure tbat. we are not. closing the 

door now by passing on these sections. 
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) [1" . BnOOKS. Well, we iUl"!' t he intc.qwctation of .\ fr . SmlU't. I 
tLink we enIl rely 011 Ihat sll fdy. 

We will take that up fit n latl.' I' dnte. And iN the eommittce as a. 
wllOit, dl'cide what. III('Y want. in r(·f('rco('(' 10 thnt. As long as the 
bills 111"(' not ns;;ignccl to illis su bcornmiLtN' , I c('rtlliniy nm 1101.. goiug 
to tnkl' finy oth('1' position than thllt.j that W(' 111'(' ('xi.'ceding: OUl' 

nUlhority when we undel'tnkc something thal isn't, nssignC'd to the 
co mmittee. 

If the committee wants to do thnt in spite of the situlltion, then it 
it; th(' commiuc(·'s l'('c;pof]<;ibility. 

~[r. RIVERS. I think it. would be helpful if we were to get the spokes­
men for the Air :Forcc. Kow the Nayy sent their Under &'-cl'clnry lip 
here, ~rr. Kenney. 'Vh)' couldn't the Air Force 1\1.. some time in the 
future not too far distllnt giv{' us the privilege of hearing the feeling 
of the Air Force on this matt{'r? 

:\11'. LARKIN. That is conlemplo.ted, :\lr. Hivers. 
:\[1". RIVERS. 1 sec. 
;" Ir. LARKIN. As :\11". Elston and :\fr. Smart ho.vo pOInted out, you 

can consider 22 without reference to tho corps in connection with the 
po.nel . 

;..r r. UIVERS. I appreciate that. 
Mr. LARKI:S. And since you indicate or the (·ommit.tee indicates 

that it would lik(' to consider the corps after solving its own jurisdic­
tional problem, it is contemplated that there would be further tl'sti­
mony on just that point f!'Om Admiral Russell to supplement :\Ir. 
]\:enney's. 

:\Ir. RIVERS. That is right. 
J\{r. LARKIN. A.l\d from Assistant Sl'cretary Zuckl'rt of the Air Force 

on behalf of the Air Force. There, again, I would recommend, as you 
did yesterday whell you look time out to specifically consi rler the 
pan('i idea, tllat you again, when we finish tJlO reading of the whole 
bill , take time out and have a special session. 

~fr. RIVERS. Thllt is right. 
;"Ir. L ARK IN. On thl' corps, with Admiral Russell fini shing for the 

Na,'Y and Mr. Zuckert coming forward for the Air Force. 
~ir. BROOKS. There o.re no amendments offered to article 22 and 

apparl'ntiy no objection. If thCl'o is no objection to articlo 22, it 
will stand adopted as read-­

~ fr . SMART. I have ono suggestion. I don't know whether it is an 
omission or not. 

;" Ir. BROOKS. ""hat is that? 
.Mr. SMART. I would like to call it. to Mr. Larkin's attention. We 

seem to have omitted the authority here to the Commaudant of the 
Coast Guard. Don 't you think that it should be inserted? 

" I I'. RIVERS. In section (2)? 
;" 11'. LA.RKIN. 1 don 't think it is necessary, ~[r. Smart, lor this 

reason: In subdivision (6), "Such other commanding officers as may 
be designated by the Secretary of u. Department," by virtue of the 
definition in article 1 the Secretary of the Treasury is such a Secretary 
in peacetime. 

~Ir. RrvERs. Well, the Secretary of the Department up there, too, 
in Ilrticle 22. 

]..I r. LARKIN. Well, the Secretary of the Depart.ment in (2) is the 
person of the Secretary. lIe may himself convene a court. 
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~Ir. RIVERS. Oh, I see. 
}'Ir. LAItKIN. And thell in (6) he filay designate such further officers. 

Actually, tho same situation obtains (or Lhe Superintendent of West. 
Point, and Annapolis. Th!' indj"iduaJ Sccrctal'ics of the D cpnrtment 
may designate them, if they desire. The Secretary of tbe 'frcllSul'Y is 
included by definition. 

1\fl'. SMART. 1 lllC'rciv wanted that. co,"crcd in tho r ecord. 
Mr. BIWOKS. If there is no further objection, then, let. us proceed 

with arLiele 23. 
Ur. S;U\!tT (r<.'tlding): 

ART. 23. Who may COllyene !lpccial courts·martial. 
(0) Special court~-ruartl8.1 may be convened by­

(I) any pl.'rson who may COII\'ell(, a general court-martial; 
(2) the COll1111l1.urlin,l[ ofliccr of a district, garrison, fort, camp, Illation, Air 

Foret' bl\~c, aU;<ciliary airfield, or Other I)]aec where member!! of the Army or 
Air Force nrc on dmy; 

(3) the comlllandinp: officer of a bri/(ade. regiment, detached battalion, or 
COrl'('911Oudilljl; uniL of the Army; 

(4) th(' commandin!/: of1iccr of 11 wing, group, or separate squadron of t.ho 
Air Force; 

(5) the commanding officer of any lla\'a] or Coast GUllrd V(!~!K'], IIhi pyard, 
ba&e, or statiOn; or of any marine brigade. regiment or barracks; 

(1'1) the COIIHnBndinll; offic(!r of any sep!lrale or dctach(!d COlllllland or 
group of dctached unil.tl of any of the armed forces placed under a single 
commander for this ]Hlr])();Ie; or 

(7) til(' cOllHnanding officer or offiC(!r in charge of any other command 
WhCll empowered bv the Secretary of a Department.

(b) When any such omC(!r i.'! /In accusef, the CQurt ~halJ be cOlwened by supcrior 
competent authoritf, and may in any case be convened lJy such authority whcn 
deemed ad\'i~able by him. 

Ref('rcnces: _\. 'Y. 9, A. G. N., art.icle 26. 
Comm('ntory: This Ilrticle is derived from .A. W. 9. Provisions for 

all the !lI"mcd forces !un'c bc('n added. An "officer ill charge" is an 
officer of the JUlyol s<'f"iec or Coast Gu[u'd who is not known by tho 
title of "commanding officer" but exercises similar authority. Sub­
division (b) conforms to ortido 22. 

~ Ir . BItOOKS. You havc IWllrd the articlc. Are thcrc any qucstions 
on it? Any chongrs suggestcd? lC Itot- ­

;\11'. SMA In'. Lt IS Il. restatement of existing law, ).11'. Cbllirmnll. 
».Ir. BnOOKs. Yrs. 
», 11'. RIVERS. Do yOli wilnt anything fol' the record? 
;\11'. S~IAU'l'. Thill. is all that. neE'ds to be, sir. 
»,11'. BnOOKS. Yes. Jt, is just the same law restated thel·e. 
).11'. LAnKIN. Yes, sir. 
).[1'. BnooKs. If them 11l'C no objections, then, it. stands adopt.ed os 

read. 
Artide 24. 
:;\lr. SMAler (n:'ading): 

Au'!'. 21. Who may convene summary courts-martial. 
(a) Summary cOllrt-martial may be CQnvened by­

(I) any pcl'llOn who ma~' com'cue a general or sp<>.cial cou rt-martial; 
(2) the commanding officer of a detached company. Of olher del)artmen~ 

of the Army;
(3) the commanding officer of a dctached squadron or other dettlchment of 

the Air Force : or 
(-' ) the CQllllnanding officer or officer iu cbarge of any other command 

when em]lOlI'ered by the SccretaQ' of a Department. 

85:::66-49--:"-Q.31--" 
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(b) When but OM officl'r ~s present with a command OT detachmenl, he shall 
be the summary court-martial of that command or detAChment and shall hear 
Slid determine al[ 8ummary court-martial cases brought before him. Summary 
couTts-martial may, howC\'cr, be convened in any case by superio r competent
authority when deemed desirable by him. 

Rcfcf£'IlCCS: A. W. 10; A. G. N. article 64 ; propoSt'd A. G. N. 
al'tide 15. ' 

Commentary: This article is dcriycd frOIn A. W. 10. Provisions 
for all t he nnned foreC'S have bC('1l added. I t is feh. ll.pproprintc 1hM 
all persons cmpow(,l"(>d to convelle superior courts-marlinl should also 
bave power to con\"('IH.' inferior courts-mnrtinl. 
~ Ir . BROOKS. Is that. a l'('sLntcmcnl of the present law? 
Mr. SMART, That is right, sir. 
MI'. L ARK I N. Yes, it. is. 
1 f l". DUOOKS. Any questions on it? 
). [ 1". R lvEns. )' Iay I ask t.his question. We had t.ho question 

bl'ought. lip It few days ago by Commander Webb, L thi nk, about. 
t.besc Const. Gunnl st!ltions. Don't. let. us overlook the authority 
which wc havc to givc those Iwople. 

Mr. S:-'IA n'r . 1 think, ).["1'. Rivers, t hat. t.ho intel'p,·ohl.tion which t.he. 
committce has nlJ'endy placed upon that, recognizing thc di(ft' rcllce 
bet.wecn th e interpretOlion of nll officer in charge in t he Navv and flU 

officer in chlll'ge of thc Const Guard , will adequately cover this situa.­
t ion. . 

). 11'. Hlvi:ns. " "' hether 01' not he is a commissioned oilie('r . 
.:\[1'. S~IAR'I'. ]!:xfl. et ly . 
.:\Cr. LARKI N. That. is right. 
i'lr. HIV}:RS. 1 just want('d to show that , because cvcrybody 

is familiar with tll('sC Conat Guard sutlons up and down the coas t , 
lind they han to have adequate pro,-ision fol' disc.ipline. 

)[r. L AUK IN. That is right. 
).[r. BnooKs. Yes. Anv further discussion on it? I think it 

speaks for itself Pl"('uy well. If not, article 24 will be adopted. as n·nd. 
Article 25. 
:M,.. SlL\ RT (rending): 

"ART. 25. ,,' ho may serve on court!Hnartial. 
(a ) Any officer on active duty with the Armed forces shall be competent.. to 

serve on all court..s-ll1artial fot the tria! of sny person who may la"'fll1\y be brought.. 
before ~ueh court~ for trisJ. 

(b) Any warrant.. officcr on active duty wilh the armed forces shall be competent 
to serve on genero.l and special court..s-martial for the trial of any person, other 
than a.n oflicer, who may lawfully be brought. before buch courts for trial. 

(c) Any ('uJistcd person on active duty with the srmed fotCC!! who i .~ not 0. mem­
ber of tho eame uniL M the accused shall be competent to servo 011 genernl and 
special oourt..s-martiaJ fo r the trial of any e nlisted person who may hlWfully bo 
brought.. before such eourts for trail. but he shall be appointed as a member of I\­
cou rt only if, prior to tho convening of such court., the Ilccused has requested in 
writing that ('nJisted pctilone servo on it. After s uch a re<tulll!t, no enlisted \~~" 
shalt be tried by a genNal or special court-manial the membership of ......hic I does 
not includ(, enlisted persons in a number comprising nt leMt onc-third of the 
totAl members.hip of tho court unless competent en!iJ:lt.cd persons catlnot be 
obtained on account of l)hYl>icaf conditions or military exigencies. Where such 
persons cannot be obtained, the court may be convened and the llial hcld without 
them, but tho convening authority shall make a detailcd writtell ~Ialement, 10 be 
appended to the record, etating why they could 1101. be obtained. 

Jo'or Lhe purpoll('s of this article, the word "\mit." shall mean any regularly 
organizt.'<i body as defincd by the Secretary of the Department , but. in no Cal!C shall 
it be a body larger than a company, a squadron, or a ship's crew, or than a body 
corresponding to olle of thom. 
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(d) (I) When it can be avoided, flO person in the armed forCC8 shall be tried by a 
court-martial any member of which is junior to him in rank or grade. 

(2) When conl'cning a court-martial, the convening authority shall appoint as 
members thereof such persons as, ill his opinion, are best qualified for the duty by 
reASon of age, education, training, experience, JCllgth of service, and judicia! 
telll])Crarncnt. No pCJ')lon allaH be eligible to sit as a member of a general or 
special court-martial when ho is the accuscr or 8 willleS8 for the !>rosccution or 
has acted as investigating officer or 8S counsel in the aalllo CtI.SC.' 

ltcfcl'ences: A. W. 4, 16 ; A. O. N., article 39; proposed A. G. N., 
Article 24 (a). 

Commentary: Subdivisions (a.), (b), and (e) ffillkc officers, warrant 
officers, and enlisted persons competent to sit on the courts mnrtinl 
of nny nrmed force, wit.hout regnrd to whether they nrc members of 
tbe same armed force as the convening authority, or of the snme armj>d 
force as the accused. Placing no limitation 011 com petency in this 
respect. will give the convenIng aut hority a maxi mum number of 
peJ"SOns to draw on for membership of a court IllnrtinJ in n situation 
where he is in comm!llld Over sCv<'ml small units of (E fferent a rmed 
forces, or \ViII permit. the nppointmcnL to a court of persons bC' lollgi ng 
l.O the Sfl me armed force us tho nccused in a CflS(' in which reciprocal 
jul'isdictioll is being cxcrcis<,d. ]11 such cases it. is contempillted thaL 
the PmsidcllL's I'egul ations on reci procal jurisdiction will specify what. 
percell tage of nll"mbers will bo from the same armed force as the 
accused . (See article 17.) As a praetieol maller, UH) appointment. 
of mi xed courts will not be a common practice. 

ubdivision (c) limits the eompl'tency of enlisted persons to cases 
whrre they arc not. members of the same unit as tho accused. By 
section 212 or Public Lu w 759, Eightieth Congress, second session 
(1948) (see A. W. 16) Congress similady limited competency to 
cnli);ted persons not. flsl>igned 10 the some compilny or correspond ing 
mil il!ll"y unit.. A corn'sponding militfll'Y unit aboard a shi p is fell. to 
be t ho ship's orow, which, though it may in some cases be a lurgcr 
group than thc A.rllly compnny, IS tho same kind of integrated body, 
living and working in c1osr. associat ion , 

'fho last sen tence of the fiJ-st paragraph of subdi vision (c) was 
added to make it possible to proceed with a trial where competent 
en listed persons cannot be obtained. This is to avoid long delay"s in 
t he admmistration of justice and the expensive process, which might 
otherwise be necessa ry, of ll'ausporting witnesses or court members 
grcflL distances. Such delays and expenscs wouU al'ise in connection 
with offenses committed on ships at sea or in isolated unils ashore, 
such as remote weathel' stlltions. The language of lho subdiv"ision 
makes it clear that mCI'O inconvenience is no ground for proceeding 
wit.h a tdill without enlisted persons on the COUI't., fwd t he requiromcnt 
of a dctail ed written stflLcment. of the ground insuros thil.L the purpose 
of the subdh' ision will be complied with. 

Air. B ROOKS. You have heard the nrticle. Do you havo some 
questions, Mr. Rivel'S? 

~\lr . RIVERS. ;\[ay I ask you this for the record. Do you consider 
this strong enough to assure the minimum of crilieism of th~ enJisted 
man sel'ving on the jUl'ies when an enlisted man is tried? There is a. 
detai led report. there. 

~\[r. SMAU-r. It is my opinion, MI'. Rivers, that this answers the 
complaint of eruistcd people. 1 have some slalistics which I would 
like Lo submiL for the record on Lhe ideas of enlisted persons. as to 
whether or not this is a good scclion. 
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Mr. RIVERS. Yes . 
•\11'. SMAHT, At. the lime we included the enlisted-man prOVlSlOn 

for Army COU I'ls Illilrtinl we really didn't, know how enlisted men lelt. 
about. it.. Rnnking officers then tlnd since that t.ime han~ slated to me 
that they douht that it will be of any assistance or benefi t. to enlisted 
persons. 

~\lr . J{IVEIIS. Well, it can'l hurl. 
~ I r. SMAlt1'. I don 't ngree nceesso.rily. It may hurt. them because 

somo of these "c rusty" noncoms mi$.ht th1'O"- Ule book fit these boys 
where officers would probnbly be a lit.t1e more lenient. 

j\lr. Rlv Ens. ThaI, is J·ight. 
]>.fl'. SMA UT. But I would like to point out, and I hONO found this 

to be true beyond Ilny doubt througb interviewing 930 enlisted mell 
during last October: 't find that , cx{'iuding the 60 to SO young men 
who were recruits 01' GOS candidates fro m the totol, ohouL 93 percent 
of the men expressed the desire. to have the option to have enlisLed 
men on their cou rts if they won(, them. 

Mr. RIV~~HS. Well , tLIl.t is flU right. 
:'-.11'. SMAn,·. And I flsked three difl'erent questions. Fin'll., how 

many or you would like to be tried by an aU-officeI' court.? Second, 
how mnny of you would like to hlLve the option to Illwe at leas t one­
thinl enlisted men on your cow·t? Third, how m OllY of you wou ld 
like to be tried by nil nll-elllisted-rnll.ll court? Out of 9:30, only 1 
soldier slated thll.L ho would like to be t.ried by an aJl-enlisted-man 
court. 

Ninety-three percent WOllt the option to be tried by a court par­
tially composed of enlisted men, as is provided in this article. 

~Ir. RIVERS. Olle olhel' thing. Can we say that this whole provi­
sion here gives a mll.ll all opportunity to be tried by a jury of his 
peers? 

i\lr. SMART. A jury composed of at least one-third of his peers, I 
would sny. 

~Ir. D unIlAM . ~lr. Chairman? 
~j I'. BnooKs. ),11'. Durham. Ifcare hnppy to have you here this 

mornin&. i\lr. Durham is the chairman of subcommittee No.3. 
i\lr. UUlUIAM. Thank you very much. 
This provision is practically the same ns was placed in t.he act last 

yeul', with the exception of the inclusion of tho Nn,vy? 
1 11'. SMAltT. It is substiUltinlly the snlne. 
?h. DUIUlAM. Now the t.erm "ship's crew"; would that eliminato 

a. lot. of men from st'l'ving on COUl'ts marLinl to a 1a.l'ge exton!..? 
1 11'. SMAUT. In my opmioll, it would, sil'. 011 a small ship, nnd I 

don' t cnre whethel' it has 25 men 01' 125 men , they nre so closely 
confined bv the vel'Y nature of the operation, that you mu~t considor 
them a uoh. I think YOll could not get. away Crom prejudice among 
enlisted persons in tlmt sit.u!ltion. I think it is intended th8.t elllisted 
men would not be provided under those circumstnnces. 

Mr. DURHAM. In the Navy. 
?'lr. SMART. Yes, sir. 
Mr. I3nooKs. Well, let me ask you this, ~Ir. Smart. By having 

t.his pl'ovi~ion regarding enlisted men in here, at least you I'emove the 
criticism that has been leveled at these tria.ls which prohibited I.ho use 
of enlisted men? 

Mr. SMAlIT. Tha.t. is correct, sil'. 
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Mr. BnooKs. To that. extent it wilJ ha.ve a. good mariti effeet, don't. 
you think? 

.'''Ir. S:'IART. I Ulil1.k so. An e.."(pcrimcnt, I mighL painL out. (.0 tho 
committee', hus been tried since you have been conducting these henr· 
ings. That. was 0. ... Scot.t, Field, lll., where an II-p(>l"501\ court. was 
convened. Four of them were officers. The! "ja.1 judge ad"ocnto 
challenged one of the ofliccrs ror cause and another ono peremptorily. 

The defense rounsel did the same thing. So all they had 1('(1, was 
5e\"en enlisted pCI"SOIlS. 'l'lLosc seven enlisted men sen'cd as the trial 
court of Ule acclIsf'd. I think they gave him a. $50 torrl.'iture for 2 
monlJls and pC'rhnps about 60 days of confinement. 

That. is completely i.n line with sentences whicb have been given fol' 
the. same offcllSl.l by offici'!' courts. 

1fr. R1VEltS. Tha t is right. 
111'. SMAR·r. So t.his provision doesn't seem to be detl'imentul to 

enlisted men. 
MI'. DEOnAFn;N IUED. May I ask n. question, :L\[r. Chnirnlfl.!l? 
;" 1"1'. BROOKS. ;"[1'. dcOrn!fcluied. 
1 11'. oEOn.H'f'gNltn:o. tvll'. Smart, just for my informlltion, is thel'o 

any provision in. this ad 0[' in cxisting law where the comt if! sitting 
both as a jury find a court for asking to sec if tho members nre l'el1lIy 
qualified to nsk them questions such us lhese, whelJlcr each of tJlelll 
believes in capitlll punishnH'nt or whether they would convict on cil'­
cumstantiol evidence or whether tJley heard so much about tJU) case 
and ill'C so familiar wiOI the facts that they couldn't give thc ddendant 
a filiI' trial ? 

:\11'. SMART. No. 
11r. DEGIIHFENRIED. There is nothing previded like that, is lJlero? 
),11' , S~IART. No, because triol bv jury is n. civilian protection, a 

constit utional right thaL docs not follow a man into the service. 
)'1r. RIVERS. \\~ouldn't the la\\" officcr rule on whether or not ques­

tions of the court would be admissible? 
:L\fr. S~IAItT, The only way that can be reached, ~rr. Rh'crs, is to 

chalJenge n member ot Ule court for cause. After you have once 
exercised YOlll' ono peremptol'Y challenge, then the only remnining 
challenge you lun e IS a cllallenge for cause which must rise 01' fall 
upon its own merits. 

Mr. R IVEItS. Well, Olat is UlO way you could reaell ),11'. dcGrafTen­
ri('d 's objection, UlCre. 

).11'. LAnKIN. That is right, 
]-.fl'. HlvEns, On the separa.te merits of the individual's statements. 
},Ir. SMAn'l'. TIHtt. would be the only way. 
Mr, PIIlLB1N. Do you h !lVe any way provided by which the accused 

can object. to the members of the cow-t? 
).11', LARKIN, Yes. There arc challenges lor cause as to each mem­

ber. And then you bave a peremptory challenge where yOll can 
challenge one mCll1tJer, that is any on~ member, without reason at all. 

Mr. Rlv~~ns. EliCh defendant could challenge one mfLn? 
}.rr. LARKIN. According to the modification we ha.ve made. yes, sir. 
~Jr. O}~GltAFFENRIED. What I had in mind, t.hough: There are 

oftentimes where the COllnsel doesn't have any informatien. The 
only way he bas of geHing the information is by asking the person 
himsclf 8S to whether he has hea.rd so much about the case that he is 
prejudiced on Olle side or the oth~r and couldn't go by the evidence 
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in the (lase. You wouldn't. have heard ono thing about. it one way or 
the other. That, is what. I had in mind. 

There are certain people who don't believe in capital punishment 
under any circumstallces. Well, he might not havo c..~prcssed his 
opinion. You wouldn't know it. But. the only way yOll could flOd 
it out would be by asking him. 

:Mr. LARKIN. T hat is right. 
Mr. ELSTON. There is no limit to the number of challenges for 

cause? 
Mr. L ARK IN. No, sir. 
1 fT. ELSTON. And my understanding is that t.he rules are practically 

the same as they arc in the civil courts. You may examine any 
mcmDe,' of the court and if the court is satisfied that any memoer of 
lbo. court i~ prejudiced [lga.i~st tho accused or he doesn't believe in 
cap.tltl pUllIshmcnt or there IS any reason why he cau't grant a fair 
and im£artiul trinl, a chnllenge for cnuse will lie? 

Mr, AHKIN. Thn.t. is r ight, and be sustaincd, I should say, on the 
proof of !Lny of those circumst.ances. 

Mr. ELSTON. Yes. 
Now, Mr. Chairman, Mr. Smart mentioned about his having t.alked 

to a number of enlisted m('n. I think the record ought to show the 
facts with regard to Mr. Smart's investigation into this subject and 
where he interviewed t.hese m('n. 

Mr. BnooKs. Would you like to elaborate a little bit on that, Mr. 
Smart? 

1\[1'. ELSTON. It is quite illuminat.ing. 
1\[r. BROOKS. I think it is very important. 
1\[1'. ELSTON. Because "'\ ( 1'. Smart took a lotol time last summer and 

fall while we were not in session. 
::\Ir. B nooKs. ::\fr. Smart, will you give us a little more detail about 

your inv('stigntion? 
::\fr. SMAIlT. Well , 1 would m('rely like to say three things. These 

interviews included 140 colored troops out of t he total of 930, so there 
is a fair r('prcscntation of both colors in these totB..ls. 

I would further point out that the colored c.luisted man e.""q)rcssed 
his prefer{'nc(' for this oplion for exactly the snme reasons as the white 
soldier did. They have two pal·ticular reasollS for wuuting it. 

One is t.hat they feel that officers, in the mnin, have never served in 
t.he cnlisted ~rades and do not understa.nd the problems of enlisted 
people. WIHI(' they don't expect. any particular sympathy from t he 
court hecnuse of t.hnt, a cou rt which might include enlisted persolls, 
neyertheless 1h('y feci that t.hey would have more understflnding. 

Tho second renson is this: They sny it is much mora democrn t.ic. 
They i ust like the idcfl. thaI.. they have a choice. They say II \Ye would 
haye it in civilian life and we like lohe idea tbat we ca.n have it here." 

Now as to the nu mbcr of pJItCCS I visitcd, they nrc seven in number. 
They represent. only Anny and Air Force installa.tions. I tricd but 
was unable to get the time to make I\. similar survey of naval instal­
lations. 

Rlltb('r t han impose on the time of the committee any more. )'1r. 
Chnirman, 1 would ofTer a. tabula.t.ed result. of my interview with t.he 
men. i t is prcpnl'l'd for the record, if .T may offel' it for the record. 

).fr. BROOKS. Tell me this: po you ba.e copies of that.? Of course 
tbe committee can get those from the record when it. is printed. 
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) fr. SMART. I con furnish ench of you with cop ies if you so desire, 
Si r . 

:\ Ir. B ROOKS. If it isn't, m uch work, that would be fine. I think 
eycry member of l he committee would like to study t hat. while we I\ r& 
d eliberating on the hill. 

). f r. RI VERS. It. is vcry good information. 
 

(T he in formation referred to is 8S follows:) 
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1\ l r. E t,S','ON". Now, ]\I 1". Choirmnn, T bavc a ques t.ion or t.wo nbout 
thc s('ction. 

~ Ir. B nooKs. ).11'. Elston. 
~I 1'. E l.sTo:'\, First. of oil, I would like to fISk whether or not. nrticlc 

25, subsection (A). is the' se('tion thot permits mwnl ofli cc.rs to sit as 
membcrs of fl, COll l'LcOIl\'c.ned by AO Army comm nndCl' nnd vico versa? 

';" Ir. I..AIlK I N". Th nt is l'ight, ':\1r. Elston . It. is pu rposely mnde 
broad to tic in with the other a rticle which pro,ridcs reclproclll juris­
diction. The excl·(' isc 6f the reciprocal jurisdiction of one service over 
another ,os you will recoil will depend upon thc rul es sct out by 
the P rCSldenL. 
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But. this docs pl"Ovide the statutory autbority whereby officers of 
one service cun sit on the courls of olh('I'8 . 

.:\ 1... nIVERS. TIUll is like the MATS? 
~J r. LA RKIN. ThilL is right. 
~Ir. ELSTON. Now whut has been the position with rcspccL to 

WfUTUll1 offit('I'S h(,I'oI0(orc1 

.:\ 11'.1.."IIKI:-<. II crctoron' of course they have not bC(,1l eligible or 
COmpf'lt;',lll. Thcy w('rll made so by the Elston billlflst time, 

)Jr. ELSTON. "I cs. 
~II'. LAIU\I/\,. AmI this is u continuat iOll of the l>rovision provided 

in Public Law 759. 
:\11'. Eurro!><. I think you have cxplnincd uircfl(ly the oth(>1' quC'slion 

I hnd oml thnl.. wus fl dcJiuitioll of the word "unit" in line 1:3, when' 
you sny "where fl person is not n member of the snme unit." 

:\ 11'. L AnKIN. Tlu1L is pnrtinllv defined, I should suy, in the second 
para~rllph of subdivision (d, Your bill, if you will I'ecllll , last year 
provided foJ' thc j \I'rny only that no enlisted person in the SlI llle 
company aI' cO!'J'cflponding twit would be eligiblc to sit on the COtl l'L 
of an llC'CUfl('(1 from that unit. We htlye continued the su me idea of n. 
un iL, but sim:c we wel'c dealing wilh the Na\'y as well, the ncnrc.sL 
unit wc cou ld nn'i"c at \"11S n ship's crew, 

The definition is not \Tcry complete, I concedC', but it is {lifllcult to 
find an eXllct compnrison, Actually thcrC' is none, So we lefl it 01' 

W(' fe lt iL best to l{'jl\'c, it to the departmental seCI'ptul'iC's to det(']'millC 
the units that they think appropriat{' for their OWI1 scn'ices, but we 
have rcstricted them by not permitting them to SilY that anything 
bif::,~('J' than a ship's crcw .is n. unit. 

l"\OW of course in flame few instances that. may be tl large body of 
people, such as on II bllttlC'Ship, but we just cou ldn 't rOlf! any oillel' 
unit and at Irasl th('y can't. say that a unil. is somctlling bigger thlln 
a ship's erew, you S('C', 

;\11', ELSTON, Xow, it seems to me that perhaps th(' l!lng-un/!(' in 
lin('s 19 and 20 might need n.little clarification, Tbe provision there 
is "but. h(' Sll!lll bc a}lpointed flS a mcmber of the COlll't only if Jll'ior 
to the conv!'nin!:! of such l'OUl't the accused has requested in writing 
that cnlistNI pC'I'Sons S!'I'VC upon it." Now do('s thnt m('lln wh('n the 
noticc is giwl\ thllt lhe courL is to be eonvened or docs iL IllCRIl prior 
to thc IlctliRI t'oll\'ening of the ('ollrt.? 

;\ r r, L ARK l ,., I think it cxtends all thc way tlJl to the time that tho 
COllri.. sits or actunlly COIl\'enes as you put it. It is nfter, in othcr 
\Vonls, tl\(' time when he is first sented with eborg('s, Hc hns lime to 
decide' whethcl' he dCRircs to I'equest. enlistt'(1 m('n on his cou rL 

or ('Ollrse it, mlly ('!\.Use somo administl'n.tiye pl'oblems in thnt wo 
won't kllOw up to the cOl1\'ening: of the courL whethel' he intrnds to 
ask for enlisted Jllen and if he does and tbere are none avniJable tho 
trial mny have to wnit sevcrnl other days until 8Om(' enlisted men 
are 1l\'lIilnbl(', J think some considel'lltioll oug-hL lo be g:i \'en to that, 

~ I r, ELSTON. \\' (' 11 , it isn't ('nt ircly clear th('n IlS to just when tho 
time ends fOl' his r('questing: enlisted men on the court. 

:\rr, L ARKIN, J should say n fnil' l'Ollstruetion of this Innguage is 
thnt it doesn't. end IIntil he is arraigned. In other words we may be 
fncN] with th(' fact thaL the court trial is all read.v to stllrt and wllil(' 
in most CIlSC'S J would assume the Ilccused lind his cOUllS('1 would 
make his request known before the day, a number of IhNn may pur­
posely not do so just to d('lay the start of the trial. 
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~rr. DURIIAM. T he man might. have t() spend scvcl'sl days in the 
brig". 

~Ir. EI.sTON. Yrs. Of course they would know that. if he hnd to 
sprnd scveml dnys in tilt' brig. 

~ I r. L.~RKI". Oh, 'yes. Th('11 I think he could U()t. complnin about. 
thnt, c('rtainiy. 

~ I r. EI.s'rON. Aft('r 1111, it. could be taken cltre of by always having 
somc (,nlisted nl('n availuble in the event thc question is rniscd <,ven 
at. the hlSt lllomenL. 

~II'. L\I{KI"'. I suppose that is so, ('x('{'pt. it. wOllld h£> administro.­
lively eu<;i('l" if wr ('ou ld J)I'O\'i<le some fair time in advance of lho 
aelua l sitting of till' court but aftcr the s£>r\"ing of charges. O,herwiso 
you will hav(' ('nlist('d m('n sitting around not knowing whrlitl'f they 
n.rc going: to be lI~('d or not or whether it is necessary to have lI)('m. 

~rl". EI.~TON. Weti, do yOll think wo should spell it out in th is 
section or Ip{tv(' it fOI" J"('g"u lntion? 

.\Ii·, LAltKI". W('\I, if til(' committee is cont(,llt. to construe the 
h1llgung:(' liS 1llt'l1llillg SOI1l(' short rcasonable timo hcfo!"£> fLTT!1ib'1l1lH.'nt, 
somf' tlllH' nftl'l" the signing of ehurges, 1 think that is su(fjcienL. Jt 
is diffi{"uiL to RI)e]] Ollt numh(,l"s of days because th(,11 it. becOlll(,s vel'Y 
inflc:\iblo /ll1tl t I£> t illle t hnt. e\n pses between the rcfcrring of Lite ellll.rges 
and til£> start of the triill "11I"i('s so gr('il.tly that. any I dll.y 0 1' any 
llumb('J" of days is 1'(>11\1" diffiellit t() d(>tenllin(', 

Do 'you lu:tv(' anytiling you CUll add to that, Colonel? Thut is 
till' POlllt YOU hud in mind, I think. 

Colont'!' DI :-':~:\IOII~. Yes. 
~IJ". Chtlirma'l, tite difficulty :lS point('d up by this sit.uation is 

this: It is standllrd practi('(' to n»poiu;,. Il gCller:1.l COlll't mmtinl und 
t'ontilHH' it in opl'ration fOl" II given prriod of time 01" for a gi"ell 
number of ('II.SI'S. 'i'hn.t is IHiministl"tltiwlv desirnble. 
~ow, if yOll don't know hefortillmd whether the accused who is an 

enlistcd mnn i~ goin!! to ask for enlist('(1 men on the (,Ollrt, you mlly 
IU\\'e to appoint 11 lit'\\' ("ourL for each cilse which although not o.ll 

insup('r.llble aelminiSlrtl.li\'(' c1iniculty leads to n. good denl of in­
con "Cllll'l1Cl'. 

~II". n.[n:ll~. Why coulcln'l you eirculnrize tlmt ilmongst. t he enlisted 
lll(>H u ul fi.nd out what they nrC' g-oing to do? 

ColoJlC'1 DI"~'fOln~. You could, ~lr. Rivers, but. IlS ~ I \". Lmkin 
points Ollt lWI"(' thi~ ~l1ys he Call make his election nny time up to 
the tintC' till' ('OllrL m{'t'ts. 

~ I r. I3llooKs. Why wouldn't this be the better wily to npprovo that, 
ColOlwl: At lhe tiTlll' he is n.(\,·isec\ of his l'ig:hts-nnd we hl1\'C' spC'cified 
that he shnl! !,t' ntivised of ccr tain rights llS Conslitulionnl rights­
we nlso insert in that particular provision it l"C'quirelllent that. he be 
Il<lvised of his ri~htfl to r('quest enlisted men, pro\'ided he docs that. 
befon' the {'ourt IS ('olwened. 

Colo lie! DI",s:\loln;. T hut is in COIUlection with investigation, 
~II". BIIOOK8. y(,s, 
Colonel DIKSMOItE, Yrs, sir. 
;\ Ir. BItOOKS. \Yc could do thaL, so that. he could be weI! posted and 

Illnke his dC('ision early. 
~ II'. EI.STON. or eOlll"SC ho might not. have an opportunit.y t.o talk 

to his counsel until aftel" that. 
~ I r. L.\ IUON, 1 think that is righl. I think it should be nfle!" tho 

forlllnlrcfcrring ruther than just. in th e pre1iminary step. 
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~Ir. SMART. :Kat only t.hat, but the chn.rges which inc scnt dOWJl 
(or prelTiai invcstigation Illay not, result in trial at. nU, in which evetlt 
he is selecting fill enlisted man jury for a case that may not be tried. 

1[r. BROOKS. Well, 1 don't r efer to it. spcciliculJy 85 necessary to 
be made n,t the pretrial investigation, but at. somo dnte whell he is 
n(\vis('d of his rights that p!ll,ticu\nl' righl can be sLi puialed. 

Colonel DINSMOHE. 111'. Chnirmatl, we 0.1'0 not by fllly moons dis­
posed to deprive the enlist.ed man of this right" 1 1ll<.' l'cly point out. 
LhnL lhcl'c is an ndmillist fa ti vo d iflicul t.y lhem on account of the uncer­
tainty of tJIC present. Illngull~c. 

111'. L ARK IN. We copied tlus Innguage exactly from your provision, 
1\lr. ElsLOll. Bu t thcl'(, is tha t possibility. PCI'haps ~II·. Smnrt and 
I could work ont language of this kind, that no enlisted person shall 
be tried without enlisted men when requested in wriling by the 
accused within a. reasollnble tunc arter Ule referring- which is a word 
of art mea ning the formill referring for trinl by th e COllvCIlUlg autJlOr­
itY---Qf these charges and berore the aCLUll1 convening of the court. 
Perhaps something like tbll.t would work out. 

),11'. ELSTON. Then you would ho.ve to interprct. what was n rell.son­
able time. 

l\lr. LARKIN. Well , that is right.. 
l\lr. BROOKS. Does " reasonable" add anything to whnt yOll ha\'e, 

because, let us assume that no court is going to be unreasonnble. 
~lr. LAR Kl"'. WeU, under the present languagc the re<luest. can be 

mad e right up to the minute the court is scheduled to sit.. 
Mr. ELSTON. It seems to me tbot is the way it ought to be. 
1\lr. L .... RKIN. I should sny that is the cif'ar construction of this 

language. Now if the committec decides that is th o way they waut 
it to be!, I wouldn't tinker with it. 

f>.lr. ELSTON. Yes. 
1\lr. LARK IN. I think it is construcd thll.t way in the commcntary 

and if not, I thiJlk this discussion would so indicate . 
.1\lr. ELSTON. You call sec where a man may not ge t counsel unt.il 

t.he day before his arraignment or even on the <lay of bis arraignment. 
H e might change his mind. He mllY in the bettinning think that he 
doesn't want. eruist('d mell and th('n lie may deCide tha t he docs want 
th em. H e mav find out sOIllNbing about the personnel of the court 
t.hat would mak.:- him ehunge bis mind , perhaps. 

~Ir. BROOKS. That is t.he point exactly. I don't think that nn en­
listed mall ought to have two biles nt the cherry, nny more than 
anybody else SllOUld. ]f he docsn 'l like the court that is appoinwd 
Lo lry him , he then shouldn't haye the right to say, !< Well , I wanl an­
othcr court.," !lIly mol'C thcw an onicer should have that right.. 

MI'. EI.STON. 't don 'l lllelln nft{'r the court is convened. I mean up 
to say the time of his nrrnignmeut. 

1\lr. L ARKIN. Yes. 
i\ l r. ELSTON. ,Vhen he is nsked to plead to the charges. 
Mr. BROOKS. Mr. Smart, yOll hn.ve 0. suggestion? 
Mr. SMART. I honestly believe, in view of the provisions ror counSf'1 

which are pro\;ded in this bill , tha.t an enlisted man is going to know 
that he has th e right before he goes to trial to han enlisted persons on 
that court. As 0. prn.clicnl situat.ion J think it is going to be a rnre 
thing where an accused is going to wait and try to gum up the works, 
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so to speak, and delay l l'ial by waiting until the time t.he court. is con­
vened find then requcst enlisted men. 

J thin k tha t. is going' to be n. rare case. And whcll it does happen, 
ill that rare case, be IS tJ IC person who is going to suffer because he 
is going to lay in the "clink" until they get to lrial I think he is 
harmed morc than anyone clse. I think, practically. it. is not going 
to couse any tI·ouble. 

~Ir. ELSTON. Well, I think in view of the interpretation of it. 
already.) if that follows through, you won't have Illly trouble with it.. 

~Ir . LARKI N. I think so. 
~Ir . S~tART. I had one lUore observation which I think this com­

mittee ought to interpret, when they pro"ide that "t.he accused has 
reques ted in writing." Now it seems to me that Lbe Innguage there 
is pretty clear and menns the accused. But I can tell you tIlis caso 
has arisen, wbich is now in Lhe Judge Advocato General 's Department. 
of the Army: the aHomey for t.he accused mnde the requcst for tho 
enlisted men and insist.g tb ll.t he mudo it at. the request of the enlisted 
dcfendo.!lt. 

Mr. ];; LS1'ON. Wouldn ' t. it. be all right to say "the accused or his 
ceunse/ It ? 

~l r. SAfART. I believe I would leave it "the accused" here. And I 
believe I would make lhe accused himself Sipl that. application so he 
willnover thcn bo heard to soy that he didn t want them. 

~ I r. D.;GnAFFENRIED. Didn' t authorize his counscl to do it.. 
). 11'. SMART. Tha t. i~ right. 
).11'. D URHAM. I don't seo how yOll could pu t lhat. interpretation 

on that-ilaccused has requested in "Tiling that cnlisted persons 
scrve on it..l> This says "in writing." 

)'fr. SMART. That is true. Of course as R matter of rOl1l1 in your 
civil courts Lhe attorn ey is authorized to do many things as the agent 
of his client.. Perhaps that is th e thought that is carried over here. 

But I believe now that the committee should clearly expross its 
intent. th at. th is means that. the accused himself s.hall sign it. and not 
dclegato that authority to anyone else . Bu t I would !lOt. want to 
prejudice the case which is alrcady existing by the prescnt. intel'preta· 
lion of the COlmni Ltee. 

Mr. BnooKs. Yom' idea. is this, is it, tha.t the right is so important 
in your mind tbo.L the uccused should he required to sign tho applica­
tion to indicate that he is fully apprised of his right? 

11 ... SMA ItT. And thnL he persoually makes thnt cllOico and docs 
the signiuB' persoually and doesn't. delegat.e it. to anyone slse-counsel 
or olllelwise. 

Mr. ANDBHSON. ~[r. CIHlirmall , I havo a suggestion. 'Vhy not 
make it. vcry clC'ar by putting after the word "accused" "himself"? 

"'r. DEGRA.'FENlU lm. "In person" or something of Ulut kind. 
Mr. LAUKIN. "The accused bas personally requested," I would 

think would make it nondelegable. 
" lr. ANDERSON. J ust anything that. makes clear that t.hat is the 

intent of the committee. 
l...l r. BnooKs. Do you mako that. IlS 8. motion? 
Mr. ANDERSON. 1 make that as a motion. 
Mr. BnooKs. An objection? If not, we will insert tho word 

"personally." 
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Mr. ANO~; R80N. I wou ld like it-noted that that is tho first suggestion 
I have made thnt hns been adopted. 

M r. BnooKs. l\1r. deGroffcllI'iro. 
~l\ lr DEGRAt'FENRIED. . Mr. Larkin a.nd ).[r. Sruart- ­
?'<Ir. SMART. Yes, sir. 
Mr. DEGRAn'ENUlED. Over on page 23 or the bill, on line 19, it says: 

No person shall be eligible to sit as a member of a general or special oourts martial 
whell he is the aceu.;er or 8. ?itTlC~ for the proaeeution or bas acted as lUI hwesti ­
gating ofllocr as COlmse.l ill the lame case. 

Would it be worth while in your opinion to add to that "o r who has 
a fixed opinion ns to tho guilt or innocence of the accused", or CRn you 
roach that in some other way? 

.Mr. LAnKIN. I think you rench that in your challenge (or CRUSC. 
?\Ir. DJ::GnA~·n:NnIED. All right , sir. 
'\Ir. LAnKIN. 1 think that is clearly t.akcn care of under that. 
Mr. DEG 1~M'~'gNlm;D. All right, thank you. 
~Ir. 1311.001>:6. ~Ir. Elston has allothcl' question. 
~lr. LAUKIN. Yes, sir. 
~lr. EJ.,S1'ON. Just tQ get the l'ccord cleal', does th o term "enlistod 

persons" include wftl'l'ant officers? 
.1\ 11'. L AnKIN. No, sir; it does not, 
~ J r. EI,STON. So tbat when a man demands enlisted mon on the 

courL it mea ns persons below the grade of warrant officer? 
Mr. L AnKIN. That is right. 
Mr, BnooKs. 1 have a question, too. Now tho accused must 

personally request in writing UUl.t enlisted persons serve Oil tho courL. 
Suppose you got severa l aecused and one makes a request and one 
doesn 't make a rcq ul'SL, what is the situation? 

All'. L ARKIN. 1 assume tbat severance would havo to be gra.ntcd as 
to tho accused, 

1111', B nOOKS. Even though both arc charged with identically the 
same offenso involving identically the same set of Cacts? 

All'. LAnKIN. That is right. Because, you sec, this is at the option 
of the nccused himself und it is his right to exercise it. On tbe other 
hand , thero is no lluthol'iLy for anybody to put enlisted men on his 
cow·t without his requcst. I can see no solution other than asoverance 
of the casc. 

~ ll·. ELSTON. Is it a matter of right that nn l1ecused l)erson can 
demaud !~ scpllmle trial ? 

~ ll' , ~MAltT, no, Thnt is discretioual'Y. 
~II', DEGItAf'f'gNlllEI). ThnL is lhe point I asked you the othOl' daYI 

find you said t here wnsn'L flny othcr way. 
All'. SMAltT. lIe call it S a maLtN of right request it, but iL is dis. 

CI'CtiOlll1I'Y whether at' not it shall be grnnted. 
~II', ELSTON. lL seems to me it would be I'cversible error if he 

werc granted a trial with enlisted IUOU bcca llsc tho enlisted men WCI'O 
given to his codcfendnn t and the court refuscd his requ est for £l, 

scparfl to trial before fin nll--officel' COUl·l,.. 
11k L AR KI N, 1 shou ld think so. 
~lr. DnooKs. 1 want to hear CI'om the Colonel on t hat. 
Colonel DINSMORE, I ngrcc with AIl'. Elston. 
If the ('onunittce will indulge me, I would like to address Ill)'self 

one step fUI·ther on the appointmenL of enlisted men, The difliculLY 
arises from the language in the acL as we have dril."'n iL: " BuL he 
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shall be appointed ns a member only if prior to the (rial lhC' accused 
requests il." Thcrcfor(', you can' t appoinL your court until you get 
right up to the 8.I'rll.ignment. Now if we could find some way of 
suying that he sll1l.1I not be tried b.y n court which docs not include 
enlisted men of t he Ilumb('r at lensl. one-third of its mcmJx.rs if he 
requests it, then you could appoint a court in advance, you understand, 
with enlisted men 011 it and maybe you could appoint. anot her ono 
without enlisted men on it, so that when the mall made up his mind 
you could try it by either court. 

1fr. BROOKS. Colonel, if we don't put in SOUle sti pulalion nlong 
thaL line, here is tbe r('sult., isll't. it: Tha t every enlisted mcw cnn get 
n s('\'crnncc in every case, almost, where there al'e two or more de· 
fendants? 

ColollC·1 DINSMORE. I think thaL willnccessllrily follow. 
]..1r. BROOKS. Because the enlisted man CIlIl decide ill advanco 

'we want to s<'pllrate theso cases und I will demfllld enlist.ed men and 
you just don't nsk for iI, and then we nutomatically ha ve a S(·\'('I'ftIlCC." 

Colonel DINSMO IU1. That seem s to me to be ino\'ituble, ~Ir. CIUlir. 
mUll. 

111'. SMI\HT. There is no way to get around that that I seo, .1\lr~ 
Brooks . 

.Mr . BnooKs. Unless we st ipulate hero bv separate provision tho.t. ill 
tbe e\Tent one defendant asked for enlisted men the court shull then 
be composed of one·third enlisted men. 

1\11·. LARKIN. I don't think it is necessary, frankly. 
l\Lr. PJlILHlN. You think you would rather go ahead and give them 

a severance in that situation? 
Mr. LARKI:-.'. Yes. 
1\11'. SM.\Il.1'. In anv event a sevefH.nce should be granted. 
]\11'. ELSTON". ~Ir: Chairman, 1 had another question. I beli('ve 

someone who testified before us illdicated that there is a loophole !lere 
in that eillistcd persons could be excluded if it was considered impos· 
sible to obtain ('ompetent enlisted persons. Now, call you giv(' us 
any case in which compet('nt ('nlisted persons might not be lIvllill1blc? 
There arc always more cnlistC'd persons arotUld than there nrc officC'l"s. 

~lr. L.AltKIN. Yes; thllt is .right.. That specific provision in sub­
division (c) was, os 1 re('n li , objected to by :'\lr. W01lno1\' lL is a 
difference lind one which I wish to point out to the committee. It 
differs from the provisions of th e Elston bill hlst yelU'. 

Last. time it WIlS provided, t illit is your committee provided, for 
the Army only thllL where n.n enlisted mun requested enlisted men on 
his comt, he could not be tried wiless such enlisted men were on tho 
court, although members of his own co mpany were not competent 
to sit on that court. 

Now, when we addressed ourselves t.o the pl'oblem of enlisted men 
and lried to make it apply to the Novy as \\'"U- and as d('signed by 
your com mittee probl(,llls of the Nayy I am su re wcre not before .vou­
It seemed to lI S that you would have a nwnber of circumstnnces in the' 
Navy where a man would requpst enlisted men on his court and by 
virtue of the fllct that nonc of the men in his O'wn ship's crew, in tllls 
so-called unit, were eligi ble to sit, yeu might be faced at sen. pnrtieu­
Inrly in special courts witll the situation that. no other eligible men. 
werc available, 
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The men of his own ship, of CQllI'Se, nre not 6li~ible and the problem 
of trying to transfer some enlisted men OD t he high seas from another 
ship is so great that wlless you made provision for t rying him without 
enlisted men oven though he had requested them in t hose extmo r~ 
dinary circumstances, yOll couldn't try him at 011 perhaps for 0. 

lell§t.hy period of time. 
Now, we realized t ho.t to leave any discretion with the commander 

was bordering on a situation where there might be criticism that 
commnnder would not follow the spit-it of t his provisioll and t he 
inten tof Congress that there be enlisted men whem tbo enlisted men 
wanted them on genernls and special courts. 

So (01' that. reason W6 attempted in providing for that isolated 
exception tLmt in such event. the cOllYening u.utllOrity, if he finds the 
clrcumstance is such that there are no eligible enlisted men available 
at sea, because t he ship's crew nre not eligible, shall make a detailed 
writt en statement to be appended to the record stating wby he found 
it impossible to obtain eligible enlisted men at the time. 

Mr. ELSTON. It doesn' t say "eligible." It says "competent." 
1\11'. LA UK l N. Well , it is the same notion, I think. 
i\1.r. ELSTON. Well , "competent"-an officer might interpret that 

to mean a person whn is incompetent by reason of lack of i.ntelligence, 
1\[r. LARKIN. Of course, there is a. provision covet·jng that, but our 

idea as I am trying to reconstruct it would have the exception il.pply 
only when Lbel"C am no eligible men, eligible in the sense or competent 
in UIC sense thn.t lhere are no enlisted men outside of the unit. 

:Mr. ELSTON. \Vouldn't "eligible" be a better word than "com­
petent"? 

IvIr. BROOKS. I think so . 
M!". E LSTON. I don't know what Lbe term "physical conditions" 

meaus, eit}lcl·. 
~\'1r. LARKIN. I think "physical conditions" are the physical condi­

tions thn.t are encountered on the high sens where ships are separated 
physically. It is very dangerous and very difficult to transfcr men 
from olle ship to the other. 

And "military exigency" I think has more to do wi lli the isolated 
unit. In the commentary we set forth fUrtilCr our idea of how 
restricted the exception should be, where we say in. the In.st paragraph 
of the commentary-

The last sentc.nce of the first paragraph of subdivision (c) was added to make it 
possible to proceed with the trial where competent en listed persons can't be 
obtained . This is to avoid long delays in the administrtllion of justice and the 
expensive process which might otherwise be necessary of transporting witnesses 
or court members great distances. Snch del!!.ys and expenses would arise in 
connection with offenses committed on ships at sea o r on isolated units ashore 
such as remote weather stations. The language of the subdivision makes it clCllr 
thAt mere inconvenience is no ground for proceeding with the triAl without 
enlis ted men on the conrt and the requirement of a detailed written statement of 
the ground insures that the purpose of the subdivision will be complied With. 

Now we i.ntellded that that be rart of the legislative history, as 
instructions to Lhe commanders an( the people that wl·ite Lbe ma.nua.1 
that. it would only be in t.he most exceplional type of case that they 
would proceed and it would only be aftcr the cOllunander \\'Tites a 
statement of the conditions he has fneed which made it; impossible fOl" 
him to obtain enlisted men and the statement is to go with the record. 
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So it will not. just. be arbitrary or capricious convCJli~nce of his 
which he could adopt. in order to (woid using enlisted men in tho event 
he was the t.ypo of commander who wasn't sympathetic with this 
provision. 

)Ir. ELSTON. It. seems to l11e, though, the word "el igible" would be 
8. 	 beller word than "competent." 

~Ir. L-\RKIN. That may be. I think we used the word HcompC'lcnt" 
because it occurs in the beginning of subdivision (c), in the third line 
under there, which is n. word tlmt we have borrowed from your 
language. 

)' om Janb"llagc road just that way, "compctcnt"-and we continued 
it. 

Mr. PIIILllIN. Would you luL\'c Ilny objection to tho substitULion of 
HcliO'iblo"? 

~ir. L .HIKIN. 1 wouldn't think so. 
1<. l r. BnooKs. Theil if YOII do tbat, would you sub<;tiwle that. all 

the way tlll'ougb'? 
.111'. L.'\lUi:IN. You would brw(l to. I assume tho word "competent.'· 

wus used oecause of subdivision (d) (2\ whi('h is a eontinun.tion of tho 
provision of last year's bill whi('h leaves it in tho disct'dion of tho 
cOJlvening nut hority to nppoint people of ce rtain competency. 

),11'. PIIILll i N. Yes. Competency usually goes to mcntnl quality or 
capacity. 

:'1['. L,nK[N. That is right, and education, training, and so forth . 
•\11'. PIIILDIN. That is right. 
),11'. L\ltKIN. Anu since that is also a part of it, why it was used. 

But our notion us to when tJle c'>ception would opemte would be by 
virt.ue of there being no one competent in connection with the defiru· 
tion of tho word "unit," that is the ship 's CI'C\\' rather than the other. 

111'. gl,s·ro:.'. \\"'ell, with that explalHl.tion probably Ole word 
"competent" is nlll'ighL 

),11'. DnooKs. Down in the last. s('ntence of that section you use the 
word "el igible," You suddenly switdl off. 

)'11'. ELSTON. I would sug~cst, :\[1'. Chairman, that ),11'. Smart rmd 
Mr. Lfi l'kin go o,'cr this se('llOn and if they feel the word "eligible" is 
more approprill.te tJum "competent," that it. be substituted. 

11r. L AnK I N. Let us do that. 
:\Ir. UnOOK!;. 'rhnt. i<; an excellent suggestion. Unless there is no 

objection, we will rcCer it to them and tuke it up next time . 
•\Ir. LAnKIN. :\[a.y 1 ask if it is the sense of the committee I..hat the 

subQtancc 	ns provided in this article is Ilcccptable? 
MI'. EI.s-roN. :1 lwdn't allY idea of changing the c;ubstallce Mall . 
•\11'. L AnKiN. 1 sec. 
:\11'. BHOO f{S. The only thipg that occurred to me is whether it 

wou ld not be bet.tN to put a pNiod eftr!icr there, so thl.t it wou ld ['ead 
"unles" eligible 0[' l'Ompetellt enlisted person<; can't be obtll.ined.'· 

.\Ir. LARKIN. Well, that leoves it wide open . 
•\Ir. BnooKs. I think the thing thll.t rcally- ­

~Ir. L AnKIN. l\ l ay 1 sny we toJyed with the idea "a\'oiinble," 


but it is flo word of--
Mr. PfIILBlN. Limitation. 
~lr. BROOK S. The thing that. ties that down is the succeeding sen­

tence, though, which requires a detailed written statement, because 
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"mi lita ry ex igency" a nd "physical conditions" can coyer just a bout 
anything. 

) I r. LARKIN. WeU, I think those ph rases arc valuable restridions. 
~lr. PHILB IN. T he COllllllentary covered it prell,y well, I thought. 
) 11'. LAnKIN. 1 think so. 
i\ l r. BnOOK.s. Yes. 
111'. LA IOON. We u'ied to spell that out carefully so the intent was 

quite (: leIH. 
~lr. BROOKS. Anv fUl"th('r d iscussion of it? H not. this Ilrlidl' 25 

will stlllld Ildopt<,d, ;,·jth the Olle reservation which we hftve agrced 011. 

~ I I". LAllI' IN. Yes. ~ir. 
~ I r. BUOOKS. Artide 26. 
:1\ 11'. SMA ItT (reading) : 

AnTICLl: 26. Law offiC('r of a general oourt·rnartial. 
(II) The aut horit~' conwning a !l:elleral eourt-martht.ll'hall appoint a..~ 1:\\\' olJlc<'r 

thereof an olJlct'r who iil.!l rnemlx·r of the bar of 1\ Fede ral court or of the hight'>l1 
court of a St:l.te of (h(> United l'tat e~ and who is certified to Ix> <lulI.Ufit,d for !'Ileh 
dut~' by T he Judg(' Advocate C:cuNal of til(' armed fClrce of which he iii II. nl('mbcr. 
No pe/"ljoll I>hlllJ I.xl cligibll' 10 act llIi lllw officer in a C8.."* wh('n he i~ 1 hc accu"",r or 
a wilrrcllS for lhe Ilro:;ccution Or ha... acted a... iU"cstigating oll'iccr or !\II coullscl in 
the stl.lll(' CU-.-<e. 

(b) Tire lall" ofliC('r ~hlloll not consult \lith thc mcml~rl'. of the court, other thun 
011 tht> form of the flndinf{l< as l>rovidcd in nrlic!e 3!). exC<'pt in lhe pT(>~enCt' of the 
a.eell>'Cd, 1 rial ('oun~.:!, and dcfcll:;C coIlllsel , nor shftH hc \'OIC with the rncmOe~ of 
the court. 

Her('f('ncl's: A. W. 8; Pl"oposed A. G. X., articlf' 24 (b). 
Comm('nlllrY: This flrticl(' is deri"ed from A. W. 8 wil h mod ifi{"l1.­

tions. 'I' ll £' In\\" officcl" is rcquin'd to be il member or the btl\· whether or 
not he is tl judgc llCh'OCll l{' or law specialist. Tbe changl' in thl' position 
of tll(~ Inw offi('c\' ig reflectcd in subdivision (b) which rl'quir('s the nc­
cusl'd !lnd counsel to be present when the lil\\" offi("er consults with the 
cOUJ"t, OthN' than on til(' form of the findings , and stutes tbuL the Inw 
offi("('J" shll li noL he ft voting member of the court. Sl'e flrti('lc 51 as to 
ruliJl~"S and duties of the lil.W officer and article 39 ilS to whell the law 
officer must he prcs('nt. 

:\11-. llnooKli. 1 might ask you th is: T hat includes members of tho 
District hnr? 

i' 11". L.\itKIN. Th ut is right, :\Ir. ChairllHlIl. J cnn cite for thcreC01'd 
titlc 28, Unit{'d Stntcs Code, sccLions 41 und 88, whieh <:onstmc the 
D istrict of Columbin court as a United States Federul courL and clcarly 
includes me mbers nd mitted to t he D istl"iet COllrL Bur. 

i' l r. BnooKS. i\lr. E lston, do you ha\'c soml' qm's t ions? 
:1\11". ELS1'ON. You recnl l thcre was it good deal of controve rsy nbo ut 

subsection (b). That is a ({epa r-Lurc from present liI,w. I don't know 
that yOll stlltl'd ....our posi t.ion on it., ~l r . Lnrkin . Some or tho wit­
nesses who testified about this sect ion objccted to it. Olhers we ro 
fO l' it. Now muybC' you cnn enJightcll us as 1.0 why thc present law 
was changed. 

11r. LARK IN. Yes. I thin k wc ha\'(' touched upon this problem in 
a brief n Ul n nN when wc considered articles 39 und 51, which also have 
to do with the law member und his funct ions. This represents u. 
change (rom both Army ond Navy pract ice. The pres{,Il LArmy prac­
tice pro\'ides, since 1920, that each generftl court have a n oflicial 
known as II. law member who rules 011 interlocu tory questions dUl'ing 
the course of the It·illl in the sam{' fushion as we bn\'cset out in anot her 
article hcre and pro"ided fo r this Illw officer to do. 



1153 

In th(' Army practice, however, this law member retired with the 
COUl"1, aher thc conclusion of the case or the finisbins of the evidenco 
and cOllsull<-d Dnd delibcnllcd with them, illstructmg them on the 
law of the case, and then voted with them on the findings and Lbo 
sentence. 

Now lhe Department. of the NtH'Y, on the other hand , has not. and 
never has had suth a Il'gal arbiter on its courts. The courts lhcmsclns 
rule on nil quest.ions of evidence and wben they retire t.hey retire 
alone. 

'1'hcl"c is no person who is similar to the .4.rmy Inw member" who, of 
COUl'S(', for many purposes, is I'Nlily (l judge. In studying the whole 
pJ'obl(,1ll o f whnt. kind of n legal arbiter t.here should bo on ~('ncrnl 
courts the com milt(>c WflS spli t. on the ideal OHmu('1' of providmg the 
funetions of this Icgnl !ll'bitcl'. Tbere ",ns no qu cstion ill anybody's 
mind thaI.. I..h('l'(> shouJd be one in all general eOUl'Ls martial. 

The qllestion t.ul'Iled on whllt his functions would be. The ultimate 
derision in this caS(' was mnde by £>. 11'. FOl'rrslllJ, Lhllt t he legulnrbiter 
should rule on questions of law Oil t he trinl in the same wny the Army 
law member does f\.t the prcsent time, but tlwt be should not retire 
with the court nnd continue to uct flS a judgo insofar as be instructs 
the court in closed session and thereafter act in effect itS a jurol' in 
thut he \'otes on the findi.ngs and sentence. 

Th(' iden principally Wfl~ to mllke t.he law officer morc similllr to tho 
judge in a. civilian court and to flet. as a pure judicial officer and Curthrl· 
for the first time to put. on the record ill open court the instnlctions 
that he does giy{' the court Oil the clements of the offense find on tho 
presumptions of innocence, l·casonable doubt, and ,·al"ious other 
principles which were IHIL in the law last. year by ~·OUI· committee. 

It is I. lIiflicult prob em. There's no question about. it. The pro­
ponents of the prcsent Army system feel that the law member is of 
great assistnnce when retiring with the court and instructing them in 
closed S<'ssion. They feel it. is a protection for the ncclIscd, as a 
mal tel' of fnct. 

Inusmuch as no one knows what. ~es on, howen' r, behind tho 
cloS<'d doors and the elements of the crime and the Illw of the case a l'o 
not prcserved for thl' record, it is JUSL impossible to tell whether 
erroneous Inw is giY(,1l or not. 

The opponents fOI' this type of law officer felL that it was most 
valuable 10 hnve the instructions given to the cou rt preserved on tho 
record so that. they could Inter be scrutinized and reviewed to detN­
mine whether or not tho It\W was accurntely given to tho ('OU I·t. so tlUlt 
you could be sUI·e tbM its vcr·dict WIIS based on the accuntte instruc­
tion of the clements of the off('l1se Ilnd so fort h. 

The provision as writ ten adop ts the civilia n idea mom !lendy th an 
the law member in the presenL Army and Air Force system docs. It 
is un ex tension of it. 

£>. Ir. B nooKs. Po li·. deGrnrrenried. 
:\ Ir. O.;GUAFFENIUED. There is nothing in here that prevents the 

lawyer who is not the Illw officer from serving on the courts, is there? 
You migh t have un officer thero or some member of the court. 01' oven 
t.wo 01' t l1l'ee members of the court who are lawyers l liemsch 'es. 

:\fr. LAUKIN. Tha l is righl. 
.:\11'. DEGRA.'Y£NRI£O. ls that possible? 
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Mr. LARKIX. I t.hink so. 
1\Jr. DEGRAFI"ENRlED. i\ow suppose a Illw officer were to rule one 

way on a question of Jaw and the members of the court. who were 
lawyers themselves thought he wns absolutely wrong about. it, would 
his ruling be advisory to the court. 01' would it be absolutely binding 
on them? 

i\h. LAnKIN. It is absolutely binding, e:'l:ccpt. for the fact of course 
that ony member of the ('ourt whether he is 1l.1nwycr or otherwise may 
for his own personal reoson not. follow them, which is a situation that 
obtains in any court in the land. The judge mny rule on the questions 
of law and he mny instruct th o jury and charge them and IlS it .happens 
the jury goes out and pnys no attention to them whatever. But 
that is something over which no one has any control in any tribunal. 

Mr. D.:Gn,oU'PENRtED. 11e acts as the judge on questiolls of law? 
Mr. L AnKIN. That is ri~ht.. ITc acts as nn outright judge on ques­

tions of law and his l'ulltlf,,'S Ilro £Ioll! and binding. Whether nny 
individual person decid es lhat he doesn't want to follow them or not 
of cou rse is a different problem. 

~Ir. BnOOKS. It is just binding in reference to interlocutory deci­
sions, isn't it? 

MI'. LARK1N. And it is binding on Ius instructions, bcfore they 
relire, as to the clements of the offense and on Lho other law of the 
case if necessary.

l\J... DunHAM. He would still have the right to rule on a mistrial, 
wouldn't he? 

111'. LAnKIN. That is right; he has the right. 011 It motion for a. 
dismissal or a motion for acquittal he has the right to rule, but in 
that case as in the case of jn sfl lli~y his r uling is subject. to veto by the 
court. 

lvlr. EI.STON. Wcll , the theory of the whole thing was, then, to 
give lhe nccu"ed nn addit.ional snfc~u[Lrd? 

Mr. LARKIN. That is right, havmg the instructions all the record 
and segregating furlher the judicial functions oC tbe law member from 
the previous practice where he is It combination of both. 

Mr. BnooKs. Is there furllH' r discussion on it? 1r not, and there 
is no objection to the article, it. will stOlid adopted ns I'etld. 

The next article, ~lr. Smart. 
Mr. SMART (reading): 
AIlT'.27. Appointment. of trial counsel and defense colllisel. 
(a) .For each g<l lleral and special court-manial tho authority con\'Olling the 

court shall appoint II; trial counsel and a defcnse counsel, together with such 
al'll!istants as he deems IICCC8S.!Lry or apprOI)riate. No person who ha~ acted as 
investigating officer, Jaw oflicer. or court member in any case shall llCL subse­
quently as trial counsel, /iSfObtant trial counsel. or, unle~s exprc,..:;ly re{tul'~lCd by 
tho accused, as defen:ro cotLns·1 or aSlli~Wl.llt defense counsel ill the S,lUlle case. 
No pel"'on who has acted (or the pro:recution shall act subsc(juently in the same 
ease for thc defcnsc, nor shall .!LilY person who has acted for the dcfen!le act subse­
quently in the same case for the prosecution. 

(b) Any person ..... ho is appointed as trial counselor derellse counsel ill the 
case of " geneml court m'l.rtial­

( I) shall be a ~udge advocate of the Army Of the Air Force, or a law 
special!,;t of the Navy or Coru:It Guard, o r a person .....ho ill a melliber of the 
bar of a Fedemt court or of the highest court of a State; and 

(2) shall be certified as competent to perform such duties by the Judge 
J\dvocate Gelleral of the armed foroe of which he is a member. 

(c) In the case of n special court-rnartial­
( I) if the trisl counsel is certified I\.!l competent to net R9 counsel before a 

gencml court-nmrtiai by The Judge Advoenle General of tho armed force 
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of which he is fL member, the defense counsel appointed by the convening 
authorit.y shall be a IMlr&On I!imilarly certified; s.nd 

(2) if ~he trial counsel is a judge advocate, or a law speeialist, or a member 
of the bar of a "'cdersl court. or the highest court of a State, lhe def('nse
counsel appointed by the convening authority shall be 0116 of t.he foregoing. 

R eferences: A. W. 11; proposed A. G. N., articles 18 (b), 24 (b). 
Conuueulo..ry: Subd i"ision (1\) of this article incorporales tho 

opening c1nuse and the fourth und fifth pro\-isos of A. W. J J . The 
trial judge advocate is rC'Ullmed the t ["ia l cOlmsc1, s nd the right. of t he 
accused 1,.0 hn'"o a. r.crson requested by him act. as defense counsel is 
subject to t be avui tlbilitv of that persoll. Sec article 38. 

ParRgraph (1) of subSi"lsioll (b) incorporates the firs~ pro\-iso 01 
A. W. II, but the requirement that. counsel be qualified as set forth 
therein is no longer subject to the exception allowed wher(! such 
qualified persons am not avnilable. Paragraph (2) of this subdi \'ision, 
~he rC(luil"f'mcn t thut counsel be certified by the judge Advocato 
Genera, is d['l1wn from ul'ticie 24 (b) of the proposed A. G. N, 

Subdivision (c) is bused on the second proyiso of A. W, 11. It is 
made applicable only to speciul courts martial, since the qualification 
requirellll'nts in subd ivision (b) with respect to counsel for generilJ 
courts Illilrtial are no~ subject to exception. 

The third pl'Oyiso of A. W. 11 , which has to do with the right. of 
the accuSC<i to counsel of his own selectioll, is coyered in nrticle 38, 
while the sixth pro\' i80, which limits who may act as the staff judge 
advocate of the reviewing authorit:'o', is (ound in flr ticle 6. 

~rr. BROOKS. Tllflt has reference to general cou rt s martial. 
~[r. LARKIN. And s\)ecial. 
~rr. SMART. Genera anef special, ~Jr. Chnirman. 
Mr. E[.STON. ~ Ir . Choirllll1n, I would like to ask this question: 

The['e is nothing in thjg section that indicates that the J udge Advocat.6 
General shall be n lawyer? 

~Ir. LARKIN. That is right.. 
~Ir. ELSTON. Well, don't you think that that. provisjon sbould be 

writt.cn into the Inw? 
)[1'. L ARK IN. I b{'lieve they aU are. That is, flU those presently 

serving now all arc lawyers. I know they are. And they have been 
for some time. I helio\'e that years in tho pust thnt. hasn't alwa.ys 
been true. 

Thill" quesl iol\ never did come up before us fl.ctHlllly. 
~lr. BnooKs. Doesn't thnt get back to the corps proposit.ion? 
f\lr. L ARK IN. No; iL does not, necessa rily. 
~Ir. SMA ItT. No. 
~lr. L AHKIN. As n mu.t.ter of fact" Tdon't think t.he CO['ps proyisions 

in l)ublic Lt\w 759 so st ipulated , eithel'. 
~ [ ['. SMAIt'I'. 1 think that. is true, 1\[1'. Chairmftn. Public Law 759 

did not 8fty thilt. judge advocatel' of the Army 01' Ail' }force had to be 
lawyers. However, you will notice on page 25, in subsection (1), 
where it goes 011 and spc(' ifics that others who nrc not mem bers of 
t he Jud~c Ad vocate Dcpft]·tment. or not designated Il!,; iel!al specinlists, 
if they 6rc members of It bar of a State or a F ederal bar and cert ified 
as competent in nddition by tho Judge Advocate General, nrc co m­
petent to servo in these capacities. 

So a legally qualified individual whether he is or is not a member of 
the Judge Ad vocate's Dcpflrtmcnt or corps may be qualified to serve. 
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J think it is anticipated certainly that where you provide (or otil( rs 
outside of the Department Lhnt they must be le,;ally qualified it must 
be ollticipiltcd that. members of the Jud<!:c Ad vocat.e's Corps or D('pul'L­
mont. or il. legal specia list must be similiarly qUillified, even thoug-h the 
law docs not so slate, because it gh-es the .Judg'c Advocate the iluthoriLY 
to pass upon his competency and I think be will not. approve him 
unless h(' IS so qualified. 

But I did wnnt the record 10 show that situation and the intent 
of tht:' conunittcc ill r('gard to it. 

),1 ... PHILBIN. It. would bc it rather anomalous situation if you hud 
lL judge advocate who was not il lawyer himself passing on the co m­
PCl(>HC(' ollawy(']'s for n8.<;igmncnllo these boys. 

~Ir. SMA itT, r~xndly, sir. 
~ I J". EI.s'TON. Don't. you \.hink we ought to spell it out in til(' lnW" 

so thel"c would bc no qtU'stioll nbout it.? 
111". PAIL.BlN. How docs thc Army feel ahout. that? 
Coloncl DINSMOH!!:. I didn't hcar thaL, ).fr. Philbin. 
~Ir. PIIILIlIN. We art' consideri.ng the question now of spelli ng out. 

in the law a requirenwilt that. the judg-c advocate be an attomer. 
),!J.. L AnK IN. Tho ,ludge Advocate GOlloml be fln flLtOI"llt'y. 
Colonel DINSMOUE. Well, the Elston bill so rcquil·cs. 
1\11". LAluaN. No, it. docsn't- ­
~ f r. PIIILIHN. 1s tlwt a present requireJllcnt" 
1\lr. !=hURT. Thllt thc jU(l~c fl.(h"ocate must. be a lnwycr. 
Colonel DINSMonE. Not the judge advocate, but the .Judge .\d"o­

cato GenNa!. 
~Ir. L.lIU'IN. ~rr. Elston was talking about the Judge Ad'"ocalo 

General. 
),.Ir. gLSTON. T m('an judge advocates generully. 
).fr. LAIH'IN. Generally? 
;'>.1r. ELSTON. Yes. 
~[r. L.\nKIN. Oh. On UJ(lt question, as I undcrstfl.nd it, Hie I'e may 

be in one or the other of the Judge Advocate Depnrtments as they now 
exist or in the Office of the Judge Ad'"ocate in the Navy an officer or 
two who has been there for 15 or 16 yeaJ-s who ncver hns been admitted 
to the bal'. 

But their current fldministrati\"e prnctice is at the present time that 
no one becomes n judgc a(h'ocntc or a law specialist in the Navy 
unless he is i\. lawyer. 

~It·. PIIII,BIN. 1s that true of the Army? 
Colonel DINSMORB. OUI' requircmcnl" ~rr. Philbin , is t111l.t. they be 

graduates of a recognized law school. Uniformly they go 011 and l!lke 
n. bar examination find get admitted, but you sec we scnd these officers 
to school-line officers if you please, who apply for it, suC'h ns lieu­
tenants. 

They go to Harvard , Yfllc, Califol1lia, )'Tichignll , and others, and 
when they graduate tbey arc transferred to the Judge Ad\'ocflt.e 
General's Department. And it is not a requirement that they be a 
member of any particular bal'. 

As 1 say, uniformly, th(lY do go ahead and get admitted. 
~tr. PHILBIN. Would the Army object. to a requirement. that the 

J udge Adyotalc General be 11 member of the bar? 
Colonel DINSMORE. J don't think so, sir. I hesitate to go on record 

tor the Army without consulting the proper officials. 
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~Ir. PIIILUtN. On its face, would you soo any obje<:lion to such a 
provision? 

ColoD('1 D,NSMORt;, The Judge AclYoc&te General be a member of 
the bR.I'? 

':\ f r. DE GnAFF£NltIED. The judge advocate. 
Colonel DINSMon.:. Oh, any members of the Judge Advocate 

General's Departm{'nt.? 
:\ Ir. PUII,IlIN. Well, first the Judge Ad,'ocale General. Lt is the 

Judge Adovca.Le General who passes on the competency of these trial 
officers? 

Colollcl DINSMORE. Yes. 
Mr. PIII LRIN. Would you have any objection to thaL-lhat he be a 

fficmbCl' of the bill'? 
Colonel DINSMORE. If the committee ,viII indulge me, I would like 

to l"cscrvc my answer on that. 
!-Olr. BROOKS. We hnd bettcr gel, a nswers, too, ftom the Navy, tho 

Ai" Fo['co, Il.nd the Coust Owu-el . 
Ml'. LAnKIN. Well , may we stilLe the question. I s it in two pnrls: 

One, tbat tho Judge Advocate Gellcnti himself be admit.ted to the bnr, 
find t.hen, LwO, t.hat judge advocn.tes 01' law specialist.s in t.ho depart.­
ments will be ndmiLtA:!d to the bar? 

Mr. BROOKS. That. is l·ight.. 
~Ir. L ARKIN. On the s('cond one at least I sbould say if l11nl is 

provided it pl"Obnhly should be provided prospectively rathel' than 
retroactin·ly becnuse the language of (b) (1) Wil S wl·ittell designcdly 
in this fashion not. to exelude a number-and I undCI"Stand it is a vc ry 
small Ilumber---of judge ndvocat('s who are nnd have becn in these 
departments fO!' sOJn(, y£'a l13 and who are quitc c:\llcrt in court.-ma rtiilJ 
and military law, but who did not take hl\l' examinations. Tbere 
are a very fcw of them, 1 undcrstnnd. 

7\ 11'. PIIII,lIIN. I had that "cry point in mind. 
~Ir. LAnKIN. That is why we said (1), they either be a judge 

advocate or law sp('cinlist or if they are not in those cat<'gori{'s th{,1l 
they must b{' admiLt{'d to a F{'dcrnl bar-that, is, othcl'ofliccl"S through­
out, thc s~rv ice-and (2), tbey all must be C('rtifiC'd by the Judge 
A<i\'ocato Ge nel'a!. So therc arc two requirements in either case. 

And to go further, of ('ourse you will notice th:lt this is a substantial 
step beyond what is ill the pl'esclIt law in that for n general court 
the triul counscl and defense counsel must be a person qualifiNI in 
both respects Iwd no gellcrnl court.-mart ia i case call be t ried unless 
t.hese counsel ar{' so C(']'Iified, 

'fhe words " if available" have been deleted lind it is malHialory 
now that there be s uch qualified people ncting as trial counsel find 
defense coullse i. But it is in eilher of those categories and it has 
both those recjuirc/llenls. 

We will fi n( out- ­
:\1 1'. PHl l..lllN. r did not have in mind thnt any such prO\' ision 

should b{' retroact.ivc, buL lhot we might l1a\"c the opinions of the 
c\cpartlll{'nls conccmed relating to such a pro\"ision. 

:\11'. LAnKIN. That is right. 
,\Jr. BnooKs. If there is no objection, we will just refer that to tho 

counsel. 
:\11'. ELSTON. Wc might get one other llnswer before that time. 

Can tbe senlices give us some idea. of how many offic(,r5 might be 
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rcquir('d in e!lch of t.he services t.o perform tbe dut.ies t hat are required 
under tbis section? 

)\fro l.JARKlN. We have some estimates ail·cady. But why don't 
we save them? 1 don't. have the complete oncs. May we save t.hem 
until we bring back the answer on the first t.wo? 

r..lr. ELSTON. Yes. 
~[r. BnooKs. In that. connect ion, the average number of general 

courts~martial cases per month in t.he service. 
)Ir. LA ElK I N. We will furnish t.hat. at. the same time, ~fr. Chairman. 
~[r. BnooKs. Any further quest ions on it? If not. and there is no 

fur ther objection to article 27, with the reservation which we hswe 
made, it. will st.and appro,·cd . 

Article 28: Would you rend that, Mr. Smurt. 
1 11' . SMAII'I' (reading): 

AnT. 28. Appointment of reportel'll alld interpreters. 
Under such rc!(ulatiolls as the Secret:uy of t he Departmcnt mfl,y Ilre$cribc, 

the convening authority of a court martial or military commission or a coun 
of inqui ry ~ha1J ha ve power to a l}poillt a reporter, who shall record the proccedlngs 
of nnd testimony taken before such court or commission. Under like regulations 
the convening authority of a cour~ martial, military commission, or court of 
inqlliry Illay appoint an interpreter who shall interpret for the court o r commission. 

R eferences: A. W. 115; N. C. & B , sect.ion 361. 
Commcntflry: This article is derived from A. \V. 115. The powel' 

to llppoinl, however, hns been shifted from the presidenl. of the COll rt to 
t.he convening nuthority, since the latter will have control of the 
ft,\'niio.ble personnel. 

Mr. BROOl\S. You have heard t.he reading of th e article. Any dis­
cussion on it? If nolo and there is no objection, it will sland adopted 
as rca.cl . 

Article 29. 
~fr . S~IAnT (reading): 

ART. 21. Abscll~ and additional members. 
(a) No member of a fte ne ral or lSJX'cial COllrt martial shall be absent or cxcu5Cd 

after the fl,ec\l~d has been arraigned except for physical disability or as a result 
of a challf'nge or by ordl'r of the convening aUlhorlly for good causc. 

(b) Whenever a,lteneral court. martial is reduced below five membf'Tl!, the trial 
shall not proceed unlcss the convening authority appoint;! new members 8uffieiell~ 
in number to pro\'ide not less than five members. When such new mcmbers have 
been 8worn, the trial may proceed afler tbe recorded testimony of each witness 
previollsly examined has been read to the court in the presence of the law officer 
the accused, and eoun<tel 

(c) \\'hellcver a Sl}('cial Court martial is reduced below three members, the trinl 
shall not procC'ed luile"8 the cOIl\'ening authority appoints new membcrs Buflicient 
in number to ])rovide not lcllS than three members. When such nell" members 
have beell sworn. the tria l 5haJl proceed as if no evidence hnd prnio\lsl,\' i,)ccn 
inlroducf'd, unless a verbatim record of the 1estimony of previou~ly examined 
witne5~e~ or 8. st ipulation thereof is read to the cou rt in tho presenco of the accuscd 
and counsel. 

R ererenees: A. O. T., article 46; proposed A. O. N., article 27; 
M . C. M. , paragraph 38; N. C. & B., section 375-8. 

COllunentary: This article is based on proposed A. G. N., article 27, 
and limi1 s the reasons for excusing members of genera l and special 
courts martial. 

Subdiv isions (b) and (c) specify the procedure for replacing abseu" 
mcmbers of general and special courts martial. Wbere n complete 
transcript of the testimony is kept, only the record need be read to the 
new members. However, in special court~martial cases where a 
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complete rccord is not kcpt, only such previous evidence as is stipu­
Intcd by the parties may be decmed to ha"e been introduced. 

New membcrs arc subjcct to challenge for cause and if Lhe parties 
hflNe not used their peremptory challenges, a.re subject to peremptory 
challenge. 
~ rr. BnooKs. H ow docs that di.tTer from basic law now? 
i\ fr. SMART. Well, I lhink that that is substantially the same, l\fI- . 

Clulirman. I believe that eve.!·y effort is mnde to protect the rights 
of the accused. Thc reco l'd has to be read in the presence of the new 
membC'rs of course. 

}.fow, of course, you will notice in subsection (c), that takes cog­
nizance of the fact. that you may not have Q. reporler in a special 
courts-martial case. 

Mr. PIIILnIN". Why didn't you provide for a stipulation in sub­
section (b)? 

1\ lr. SMART. Well , the point thero is that you may not have a 
rcporter ilL a special court case, but tho accused 's counsel fl.nd the 
trml counsel and the f\.ccused may stipulat.e as to the testimony which 
had been adduced up to that point. 

!\'fr. PHILnIN. You don't provide tha.t in subsection (b), but you 
do in subsection (c) and 1 wonder- ­

i\lr. LARKIl\'. There is alwnys a reporter. Subsection (b) refers to 
general courts, ;\lr. Philbin. 

~1r. PHILBIN. I understand thnt. Why shouldn't iL be possible to 
havc n stipulation between counsel for the accused and the lrial 
counsel? 

~ l r. LARKIN. J think when you have the verbatim record it is 
prefcmble that. tile new member heM' the questions and the answers. 

Subsection (c) is only in the event you have no vCl"bntim record, 
and it. gives un out by stipulation if Lhru'o is none. But of courSe if 
Ule accllscd docs not desi re to stipulate, bhey have to sto.rt. a llew. 

l\lr. PHI I- BIN. Well, l meo.n you don't permit them to stipulat.c in 
subsection (b), do you? 

~Ir. LARK IN. No; that is right.. I think it is much more desirable 
that you require tile rending of the verbatim record than stipulation. 

1 might add, ~ [ I". Smart, that Ule content of this art.icle is in accord 
with regula lions in the serviccs heretofore, but it has 1I0t. specifically 
bcen statlltory. We felt that it was important and desirable to 
mnke it stat.utory and it was provided in a fushion similElr to this in 
the proposC'd Xo.vy bill in the Eighlieili Congress. 

~lr. PHILBIN. 1 had in mind the situation where you might have 
cumulatll'e testimony of severnl witnesses. Say you had five wit­
nesses. The tes timony of two hns already bee.n heard. Three are 
to come along the same lines. A stipulation might. well expedite 
business. 

}o.lr. LARKIN. Yes. 
~h·. PHILBll\". Without.. harming nny of the rights of the nccuscd. 
But I admit, of course, it is an additional safeguard for the accused 

and it is entirely desirable. 
~rr. LAltKIN. Yes. 
)Olr. SlIAItT. And j of course, you have the comparable siLua.tion of 

a general court nlways being a court of record, wherens your special 
com-t may not necessarily be so. 

~ I r. PHILBIN. Yes. 
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:\fr. SMAItT. So, you abide by the greater formality in the cow't. of 
record . 

.:'I.lr. PI-III.DIN'. Yes. 
~lr. BROOKS. Now, C010nel Oliver had somc objections to lhis 

particula.r article. As I r('caU, they were objections Lo subsection (c). 
Mr. LAIIKIN'. 1 tbink his objections, ~[r. Chau-man, wcnl Lo the 

(nct. IIml he would have preferred permitting 8. court to go on even 
though it were r('ciuccd below these millimum requirements. Per­
haps 1 ('nn find his objection very qu ickly here. 

" Ir. BROOKS. Was his objection based upon the thought of double 
jeopardy? 

11r. LARKIN. I think not. Well, he says and I will read from his 
formnl statcment.- l have forgotten the questions tmel answers after­
wards-

As to article 2!), subparngraph (a) , we feel that this article ~holiid ~JX'eificlllly 
slate that tho law Inember shall not be excused and in lho~e cases where unable 
to nttend by re8.~on of physical disability or other cause that no proceedings may 
be had in his nbllcnee. 

I (ton't t.h ink hjs object.ion is weB taken because this ar t icle concerns 
membe rs of the ('ourt.-not. taw members. We pro vide in nnothel' 
section that the triat may not. proceed in the abs(>llcc of a taw Illember, 
lIOW cillIed law officer, under any circu mstances. 

~lr. 13 1100KS. Is that. his only objection? 
~lr. LARKIN. Thero may be a confusion of terminology in hi" mind. 

It. is t.he onlv comment [ sec in his fOTInal statement., and, IlS I S:LY, 
1 do not. reell.II what position he may have tnken flS elicited byquest.ions 
from you. 

1\ Lr. Pl1I LIHN. You didn't cousider Ulo.t these sections had anv 
double-jeopardy fco.lUres; did you? ­

l\ lr. LAItION. Thl' double-jcopard~T provision operates in the normnl 
fashion. There is no exception to it, certainly. 

~lr. DEGnAF}'ENIUED. ~h. Larkin. when these new members n'·e 
brough t ill 1\5 members of Ule court, is there ally Wily to exercise IUIY 

right. to challcJlg<'_thel"!t"! 
),1•. LAltKIN. ) es, SIr. 
~Ir. DEGRAFn;N HIED. You hll.ve that in. 
~ I •. JJA ItKIN. Yes. The challenge continues in exactly the same 

way. .And , if you ha ven't. used your peremptory challenge, why it is 
aVflilll.blo against the new member. And we spell that out. specificn.lly 
in the cOllUnelll 'l.'y, the last pa.flgril.ph of whieh says: 

New members nrc lIubjeet to ehallell/{e for CAUSC, and if the parties ha\·c not 
11.''''" 1heir r)(.'rernl)to ry challenges arc subject to pe.rernptory challenge. 

But t.h is is designed to ensure, if a court fall s below tho set. mini­
mums, a man will not. be convictNI with less t han these mini mums. 

H n. mllll is sick 01" d ies-that is a court member-and if you CIU1' t 

replace him, n. mistrin.1 results. 
~ lr. I3 nOOKs.1 Lr. Elston, do you have some questions? 
~lr . ELSTON. 1\0. 
r.. lr. BnooKs. Any further qu estions? If not and thNe are no 

fUI·ther suggestions, gentlemen, article 29 ",Iill stand adopted as 
rend. 

Now that completcs part V which we passed and which will bring 
us back at. the next session of this commit.tee to the ill·t ide--­
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Mr. SMAIt1'. Article 59, ~Ir. Chairmnn. 
~I ... BnooKS. Fifty-niue. 
I think it would be lise-less to stmt. on anything new Ilt this session 

of tbe comm itLN'. '\"c will go ov('r, then, at the n('xt session to 59. 
Now, there 81"(' SC\,Nlli matters which we bypassed, and We lun-cn't 

COllle back to them. 11, is such n. late hour, I think it. would be wise to 
pass lhcs(', too. 

10.1." LARKI N. ~Iay I make this suggeslion-I will do it filly way 
you desire. We have b('ell working ou the half II. dOZCllllrlicll's which 
you hlln~ instructed ~Ir. Smnrt. find myself to furnish some clnrifying 
lang-uuge OIL 

We nr{' in filirly good position to offer those to the committee, but 
I wondered if we might not hold them because there will be oLhers I 
bclicyc fiS we continue our reading. 

}.1 ... BnooKs. Yes. 
}.Ir. LAHK I N. We mighL hold them to the last hour of your entiro 

considerations, wht'n 1\11'. SmnrL CIlIl oITel· them RrLicle by !Hliclo, and 
you can- quickly clean them up, 1 think, all a I.. once. 

1\ 11'. BHOOKS. I thiJlk that.. is all righL. There is not enough there 
to engage lhe attention of the committee for nny lengthy time. 

),11". LARKIN. I don't think so. \Ve nrc, of course, Il.ttclll[)Ling to 
drll.ft them in Il.ccordllnec with your instructions, and your unction 
will be Lo lllnkc sure thnt we JlIlYC. Tha t is nbout all. 

~Ir. BROOKS. We nre very anxious to finjsh the bill, but not so 
anxious lhat we wnnt to neglect any pnl't of it. I would like to sit 
this nftcl1Iooll, but we have the oleo bill coming up, nnd 1 suppose 
that some of us are in shape wherc they want to bc present aU the time 
on lhnt oleo bin, find , thercfol·c, if there is no objection, tlte committee 
will stand adjoul'lled until 10 o'clock in the morning. 

(\\llcrcupon, at 11 :55 fl.. Ill., the subcommittee adjourncd to rc­
convene on Friday, Aprill , 1949, at 10 Ii. m.) 



UNIFORM CODE OF MILITARY JUSTICE 

FRIDAY, APRIL I, 1 949 

HO USE OF REPRESENT..... TIVES. 
COMMITTEE ON AR;\lED SERVICES, 

SUBCOMMITTEE N o.1, 
Washington, D. O. 

The subcommittee mot at. 10 a. m. , H on. Overton Brooks (chair. 
maul pl'csid ing. 

,1\(1'. BROOKS. The committee will please come to order. 
Betoro we sLaTt on the next. article, my colleague, Mr. Kilday, just 

mentioned to me Lhe case of tho AmcriCOll posL-exchange worker from 
Germany who was l'Cccntiy npPl'rhcnd cd over here and charged , as I 
understand it with blfH;:k-markct operations in Germany. Be has 
been taken back to Germany for trial . 

Now, in cases or that sort, nre lhere nny regulations rega rding the 
removal of accused persons from one section or the country or onc 
continent. to another? There is no extrad ition procedure in the l'lcrv­
ice; is thcre? 

~lr. L ARK IN. No. They arc subject to the Articles of War by 
virt.ue of either being military personnel or civilians who come under 
thc/·urisdiction. 

~ r. Brooks. \Vhcrever the offense occurs, they can be tried? 
~Ir. LARKIN. That. is right.. 
M r. B ROOKS. And th('y can be moved from one place in the world 

to another? 
1\ l r. L ARK IN. Ycs, sir. 
1 1r. B ROOKS. Withou t. any extradition? 
:Xlr. SMAnT. I t hink the fncts in t.hat. case were, bricny, from wha t I 

ga ther from tJHl newspaper, ]"11'. Chairman , that. the ci"iJiall was serv­
mg us n manngCI' of a PX in Germany by virtue of n contract with the 
Govemment and be misappropriated cigarettes or some other articles 
of merchandise and engnged in black-mnrket activities. 

Then he violnted tho tcrms of his contract and , in effect, went n. w. o. L 
from his duty fllHI got back to this country. He, at the lime of tho 
commission of the oITense, was subject to the Articles of War. So, 
having gone a. w. 0.1. nnd still being su bject to being pI'osecuted, they 
merely came to this country, np prehcncied him and flew him bil.ck . 
And he is nlrendy back in Germnny now. 

Alr. BnOOKS. But not fol' a. w. o.l.? 
~rr. S~IABT. No, sir. 
l\ l r. BROOKS. A civilian cou ldn't go a. w. 0.1. 
Mr. SMART. No. But. the point is there he left Germuny while 

subject to tho Articles of War. 
~fr . BnooKs. Yes. 

(1 163) 
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i\fr. Si\URT. lIe ,'oluntarily left. and without permission, or witbout 
tcrmilliltion of his contmct with the Government. 

),11'. B nOOKs. Y('s. 
i\ lr. SMART. So they contend , and I don't SIlY righ tly or wrongly, 

they have f\. continuing ju risdiction. 
1\11'. B nOOKs. Well I don't think we should go into peUy euscs. 

The question that I tllOught was pertinent is the question of cxtradi. 
tion there, and 1 knew of no provisions requiring CXlmdition in scn'ice, 
rcgsJ'dlcss o f where n ma n is. 

~Ir. L AIDON. Yes. 
1\11'. l3 ROO KS. In ci,~ilitln lire, you would hD.YC eX ll'adition proceed­

ings. 
).[1'. L ARKIN. YC'S, sir. 
1-.11'. BnOOKS. Now, when we adjourned yesterday, we were on 

wh ot nrl icic, ).11'. Smart? 
:Mr. Si\UltT. " rc bud conciud('d article 29, )' Lr. Chnirmnn. You will 

recall tllfLt you had reqllt'stcd that cerlain stll tis ti05 be furni shed 10 the 
co mm iu<,(' itS to 1he numbel' of legully qllulified personncl now Ils aiIublo 
in nil of the servict,s, 'l'hat inquiry goes to flrticle 27, 

Adm,irnl RllSS<'ll is hCl'e find mlly wish to be hea rd on it. And lho 
commiltee might wi!lh to settle that particular point at, this time, 

111'. BROOKS. That, would be an excellent idea. If you havc tho 
s ta.listks find rcady to I'cport on it; ycs. 

UI'. L ,\RKIN. i'. laybc ~ rr . Larkin bas some background to give to 
the committee beforc Admi rul RusscLl goes on? 

~Ir. LAIIK IN. No. 1 think 1 htl",e some o f the stlltis tics 011 the 
Army and Ail' Force. although the representativcs may have mOI"(~ 
statistics than I ha,,(,. But. 1 don' t haye them fO I' the Navy; and I 
th ink, iC you would let Admiral Russell put them ill the J"ccord, wo 
couJd do lhat Hrgt and then follow with the othe.I'S on thc san\(' subject. 

~Ir. BnooKs. Fine, sir. You ha,'c them. do you, Admiral? 
Admiral Rl'SSELL. As 1 undcl'Stood, there werc four questions 

osked 0\'('1' hCI'c rclat ing to naval stotistics-somc of it to numbers 
and so mc o f it to qualifications of Our law spccialists. 

~Ir. SMA liT. That is right. 
Admiral H. USS~:L IJ. 1 don't havc any prepared statcmenb to Pli t in 

the r(>('ord . I can just answcr it, though. 
Mr. B ROO KS. AU right, sir. 
Admiral RUSS~~LL . 'We have at. the moment 241 law specialists. 

\\'0 11llvo 30 naval J\ escrvc office l'S who have been retained on activo 
du t.y. 

!\tr. BnooKs. Now, when you say " We," you mean thc Navy? 
Admirlll RUSS~; I.I,. J mean Lhe Navy; yes, si r. 
I\'lr. BI{OOKS. Ycs. 
Admiral R OSS ELL. In addition , th e.re are, I believe, 48 unrcstl'irted 

line officC'l's wi th a law eduelltion and wh9 are qualified for thu t. duty; 
bu ~, of that numbN, there nrc only six or seven who arc now work ing 
at. It. 

1\1.1'. RIV ERS. " -h(,11 you sny that number, you say only six 01' seven 
or that numbcl', you meau with the basic background to qunl iry the.m 
to be In\\' y(>rs? 

Admiral R USSELL. I mea n the Ilavol officers who went, to law school. 
1\11'. RI VEn!';. I say the basic background , and who had some cxpe­

rience in it? 
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Admiral RUSSEI,I., Yes, sir. 
~lr. D}WOKS. You have 241 }tlW spocialisls? 
Admiral RUSS£I.L. Thill is COTrect, sir. 
Mr. BnooKs. Now, how many of them are qualified to pmclicc 

before til(' high Stille court. or "Federal court.'? 
Admiral RUSSEI.L. 1 still don't. have that fignre. "'lIon we took 

them in. our requirements (or cli~ibility were that they l'lhould be 
either graduat.es of no accredited law school or admitted to practice 
before the court of last resort in some jurisdiction. 

So fa .. ns we know, !lenrly nil of them are members of the bar some~ 
where. There mil}' be somo sma ll number that for some I'cnson or 
olher did not get 8.chnil.tcd. 1 will have those figures ond put them in 
tho record. 1 don't believe there are ovor 15 or 20 of t hem. 

~lr. BItOOKS. You mcan J5 or 20 what? 
Admiral RUSSELL. Thill, arc not members of a bar somewhere . 
.:'III'. BHOOI\S. Yes. And they are gmduates of some law school'f 
Admiral Russ.::LI.. Yes, sir. 
I might. SflY- [ would liko to }lut. this ofr the reco rd. 
(Discussion orr tho record.) 
Admiral RUSSELl.. This can go on the record now. 
All our law special ists Ilt"e either members of a bfu', admitted to 

practice before the court of last. resort in some jlll'isdiction, or they arc 
graduates of I'Ul accrcditC'd law school by-I can't think of the llamc 
of tho association. 1 beliove it. is the Association of American Ltlw 
Schools. 

:o.lr. BnooKs. 'rho othel' dill' when we were discussing it, it occurred 
to me that. the rule might. be fnshioned so as to adapt. itseIr to your 
situation, thaI. is, a gl'll.dullte of an accI'edited Inw school or a member 
of the highest State tribunal. 

.:o.lr. RlvEns. ThaI. is righl.. 
:o.lr. BnOOKS. 1 mean they are entitled to practice before the highesl. 

State court. or the FeJerfll courLS. 
:o.Jr. SMAIt'r. On the bnsis of nrticle 27, you will note that ther!' is 

nothing in the aE'liele which makes any requirement that. thoy be a. 
grndulLte of an accredited law school. 

;\1 ... BnooKs. No. 
Mr. S~IAnT. Thai, is a matter of regulation within the Departmenl.. 

The statute only prescribes that he shall be admitt.ed to practice beforo 
a Sla.te or Federal bal'. 

Admiral RUSSELL. Tha.t. is the way we have regarded it.. And that 
would represent. no depal'ture from OUI' present. pract ice. 

~11'. BROOKS. Yes. But. I menn in order to conform to t.he present 
pra.ctiee, if we amended this nrticle so itS to cover gradulttt,s of an 11...:­
creclit.cd law school, it seems to Ill!' that would be IL pretty safe cou rse 
to foHow. 

Admiral RUSSELl,. Yes, sir; I would think so. 
).lr. BROOKS. 1 don't know, though, why a man when he grlldua.tes 

from a law school won't immediately become a member or the bllr. 
or course, 1 Cfl.1l sec where he might fail to qualify with the supreme 
court of the StAte or in New York the court of appeals which is the 
highest court there, And he might fnil to go to the Federal court lO 
qualify, 
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~Ir. S:\L<4.. RT. You have thaI, very situation in the Army today, with 
a very capable general officer who graduated from an accredited law 
school but never was admitted to the bar. 

Mr. BROOKS. Now would that catch everybody in the Navy 
"'''ay1 

Admirnl Russ~;J,I,. Yes, sir. 
ldr. BnOOKS. What, ahout lhe other branches of the service? 
Admiral R USSELL. 1 can't speak for t hem, sir. 
1\lr. BROOKS. Do you have any other figures you wa.nt to put in now ~ 

Admi t'tl !? 
Admiral R USSELL. There was one other question nsked as to how 

many additiollllllnwycrs we estimate we will need under Lbe terms or 
this bill. 

1\ l r. BnOOKS. Yes. 
Admiral R USSELL. Our computation shows lim!, wo need 287 more. 
~Ir. BROOKS. Two hu ndred and eighty-seven more. 
~Ir. RIVE RS. Do you SIIY, Admirnl, thnt you havo lawyers in yout' 

set-up who al'e noL n.drnit.tcd to any jurisdiction? 
Admiral R USSELL. A vel·y fewj yes, sir. 
l\ lr. RIV ERS. lIow o.ro you going to CUl"O that? How 111'0 we going 

to cure that? There is no question abou t their abilities. They are 
doin" lhe work m'ory day. 

Admiral R USS£LL. Thnt is colTeet. 
l\lr. RI Vl;ns. And from your own testimony, you ha\'e the finest 

system in the whole world? 
Admiral RUSSELL. ~ ry predecessor was ono of those. 
:1\11·. Rl vEns. Yes, sir. 
~1r. IhwoKs. ,,'cll, you would Clue it, wou ldn't you, by amending 

this so as tQ say tJ.mt any graduate of an accredited law school might­
be used. 

i'.Ir. RIVERS. Or admi t.ted. 
j\h·. B nooKs. Or admit.ted. 
Admira.l RUSSELL, That is correct. We put it in the Illternntiye 

when we wrotc Ollr eligibi lity rules. 
:\11·. DECnAFFENRIED. What docs it mean to be an accredited law 

8chool? 
Admiral R USSELL. Tbcl·c is an AssociatiOIl oC American Law 

Schools, DS I understand it, which establisbc8 cC'rtaill standards 
Ilnd any school that mccts those standards is accredited. 

MI" . DECRAI'-FENRIED. In some States it you graduate trom tbe 
State universit.y you are automatically to practice lnw wit,hout any 
examination. 

Admiral RUSSELL. If I am not mist.aken, thero llsed to be a rule at 
one time tha t any ci tizen in good standing could be admitted to the 
bal' in some States. 

:l\lr. BROOKS. In my Sta tc, in Louisiana, they graduate from the 
bC'st law schools and sometimes they faillhe ba r. But you arc pretty 
sa fe in taking a grad uate of an accredited la ..... school. 

:l\1r. RIVERS. That is right. Ot course, there are two reasons for 
that. One ot thcm was the States wanted to protect their own uni­
versities, and thc.n tbe oLher reason they gave us was that Lhey 
shouldn ' t admit a man to the bar unless he kllew something about . 
State sta tutes. 
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Admiral RUSSELL. I dare say that it is easier in some instanccs to 
get. admitted to the bar than it. is to get a degree from nn accredited 
law school. 

'?o.Jr. RIV ERS. That is probably true. I know iC I bad my experience 
togo­

'?o.lr. DEGnAt'F'ENRIED. Hll rder or easier to get admitted to the bar? 
Admiral RUSSELL. Ensier. 
).[r. DEGnAFFENRIEO. Easier to get admit.ted to tho bar. 
Admiml RUSSELL. Tha t isn't true in some places, but. I think it is 

true-­
1"[1'. RI VERS. Knowing what 1 did when I took that blooming thing, 

I wou ld n't, llaNo. takon it fo,' a million dollars. It was just impossible 
to finis h in my State. 

)'lr. D~:G IU.F~·ENHI ED. I n a great many St.ates now you can't oven 
get. into a In w school unti l you have bad a certain amount of A. D. work 
0" scholas tic work in other scllools- 2 years or 3 yeal'S. 

Mr. Rl v~~ns. ThilL is right.. 
~ll' . BnooKs. MI'. Smllrt.. 
~lr. SMAH'I'. I t.hink tho addit ional point ought. 1,0 he reiterated 

hc,'e which was mil de yesterday byp,lr, Larkin, and that is thot. this 
provision here is something whieh is intcnd{'d to npply in thc futuro 
and not. to apply retroactively. I know, within my own personal 
k nowledge, instanccs of a numbcr of officers, part iculllrly Army and 
Ail' FOI'CC, who arc not law-school graduates but. Ilrc doi ng judge 
nd"ocate work. 

I doubt if thcy ('\,cr hud any legal training, Bu t. because of their 
particular ability and intelligcnce find long e;\":p('rience in court­
martial work they havc become vcry, "CI'Y competent- more 50 in 
many cases than a great many legally trained persons, 

:-'11'. RIVERS. They had no legal lraining? • 
i\lr, SMART. They l.:Jaye had no legal troining, but by association 

with court-martinI work nnd by personal intelligence-­
:-'11'. D~;GRAFn;NIUED, And stud}' ing courts martiai. 
),11'. S~IART, And studying it dil igently and faithfully they IU1\'e 

become very proficient in the lI'ial of cases. 
;"Ir. nIVERS, They should know something about e\·idenee. 
;"11'. S:\IART. Well, tlwy do know something obout evid£'ncf'. I 

think it would probably be unfortunate, I will say, if we took nction 
hero which would pr('vcnt thc scrvices from availing thems('h'c5 of th e 
scrvic{'s of such qu alified people, I am sure that none of the judgo 
ad"ocatcs are going to c('rlify os competcnt any of those people who 
th ey do lIot of their persona.l knowledge know nre competent. 

;"11'. Rl vEns. You mcnn, if that goes for t.he past it can go Cor the 
fu ture. Now Tcan npPl'ecintc fully what you are talking I\bollt. You 
just Cflll blanket them in, But it certflinl.V can happen in tbe (u tlll"e. 
And you know, I have heard all kinds of things like yo u no doubt have 
bea rd- and this is off the record, 

MI', BnooKs. We want. this off the record, 
(Statcment off the rccord.) 
). 11'. SMART. Let me ask, back on the record, again, ).I.r. Rivers, if 

'ou feci that the committee should am end article 27 to provide that 
/o.w specialists aud judge advocates shall be legally qualified in the 
future? 

Mr. RIVERS, In the fu ture? 
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)orr. S~IART. In the fut.ure. 
),1... RI HIIS. Thill is righ t.. 
). 11". S:o.fA UT. And thal he ue a law graduate. 
), 1... BnooKs. WhaL type now nrC you referring to? Either a gflldll­

ate of an oecredited law school or entitled to practice before the highest. 
Stille tribunnl Or the FedernJ court? 

::\[r. SMAn'r. Y('S, sir. 
),11'. HIVER8. Thnl is right.. 
),110. SMART. And that closes the gate that YOll nrc tnlking nbout.. 
::\11'. I)EGnAFt'I;: S'HH;D. B ecause while t hose untrained men ilrc g<.>t­

ling til{' eXIH'rienec thnt. makes them qualified il. lot of cases arc being 
trif'd in the meantime. 

:'-.Ir. RI VEns. 'fhnt is right.. That is my point. 
::\11'. BnooKs. I would like to put in tho 1'('001'<1, too, u.s to this i(I('(I, 

of pennit.ling It grad uate of un accredited In.w 80hoolto he eligible (01' 
appoin ttnC'nt tillS thought: 1n my Slate, following th e compfction of 
'01.11' work in n Ittw school YOlllll'crcquircd to take 11 bM cxnltl inll.tion 

/1cfol'0 Lhc suprcme court ond which is a Ycry stri ct.. exominntion. 
Sometimes os much ns sc\'enll months might.. elnpse from tho timo 

you finish your cOUl'Se and the time you lak e tho exominntioll nnd iL is 
possible t hat n gmdulltc of a la\\" school fully nccredi ted might not bllNC 

all O\l!>orluni t..y of qualifying before the bnr because of lhnt fnet. 
Ac mirnl H USSEI, I,. Well, Ollr experienee wh(,11 we went into 0111' 

proeur('mC'nt program here 3 yeol'S ngo wns t1l1tt we didn't look out. 
\\'e handcu ffed olll'Scives by muking tlw rules too rigid, ilnd WC' would 
keep out some f(,lIow Ihot is r('ally pretty good. 

)Ir. RIVEns. That is right. 
Adminll IhISS}; LL. And we come up wilh this altcrnative eligibility 

requiremcut which has worked Yery well for us. 
.;\ 11'. JbY~: I~s. or COUJ'SC, if you don't follow thc procedur(' ).11'. Brooks 

indicnted by gi\' ing them an opportunity to get in ther(' wll('n th('y get 
out. of school, th('y may be too old under the bill w (' passed a yt'ar or 
two ngo about. com ing in uncler the \\-ll'e ns to age fOI- bei ng un OmCN. 

:'fr. BnOOKS. 00 you 11I1\' C nnrthing, )Ir. Elston, yOll wilnt to R:.ly 
on thnt'? 

) lr. ELSTON. No. [ think if you hnxe the biU llmrndcd to exccpt.. 
those olrc!)dy in t hc scn' ic(' unci t hen confine it in thl.' fu turo to those 
who comc in th(' scrvi('(' hcrenftf'l', gmduatcs of O('crcd itNI Inw schools 
or thos(' who IttlVe becn ndmiUed to pmctice in thc highest, Stal(' court 
or in thc Fedcml court, it will luke carc of it verr well. 

~ r l· . .l31100K8. J th ink wc fire unnnimolls in l hM agrecment, ond unll'SS 
]" hell I' Obj'('ction r mll goi ng to s uggcst, :' f r. Smnl'l., if you will, to fl' il111e 
nn antCI)( mcnt t hJlt w(' cn n work i, ill t he re at. tlic Yery nt'xt meeting. 

:'1'1'. LAnKI N. May 1 ask a question for guidun cc, :'11'. C hnirmnn . 
When yOll sily that they in thC' futurc arc I.'ligiblc if th('y lHI' ('i tI H'I' 
gl'lHi ull tes of on oCCl'editcd Inw school or admitled to tit(' bill' you al'e 
to lking, I tnke it, of jlldg-e ndyocotes or Inw specialists who 111'(' ofi1cer 
pcrsolllwi nnd Il l'(' OfllCioUy il. pnrt of ('ithC'r a COrpS, 0 d('partmcnt., Or 
the ofi1ee of the JudgC' Ad vocate General. 

) 11'. B nooKs. That is right. 
)11'. LAnK IN . .l3u t as to other persons in the scryiee who Ilre quali. 

fif'Cl - and ill wartim(' you have a lot of Inwyel'S who comc in ilnd be· 
COI11{' oUlcel'S ilnd who fire membel'S of thc bar- I hey be members of 
the bill' in tHldition to being nccrcdited by thl.' J udge Ac\vo('nte Genernl 
or certified by him. 
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You s('e, th('I'(' arc two notions here that you should k('c p in mind, 
and thnt is thllt insornl' os judge advocates or Inw SPC'CilllisL<; fire (>011­
certl('d, J think it. is t'ntil'ciy appropriate that. they be gmdulltcs of nil 
ftccl'edilC'd sc hool or m('mbcrs of the bar. 

Kow you may 111'1.\'(' a HUlnbel' of ot her lawyers in the !Wl'vic(' who 
VOli will hllv(' to uS(' for til(' triul of cases, particularly in wftl'linw, find 
,dlo you Slhould liSt' Ilnd must u;o;c. Il WIlS the notion of Prof('~!;or 
)rol'gnn's committl'C as to those the requirement shou ld be admission 
to the hal', 

:\11'. BKOOKS. Why 1>; tlH're that cliff('rcn('~? 
:\Ir. LAllidN. B(>(·nusc they arc not. doing the> court-mnrtinl worl, 

daily that til(> judge Il{kocnt(>s or the law specia lists lire doi ng . 
.:\11'. ELSTON. They t~I'C not spo\·illlists? 
\II'. LARKIN. They arC not specialists. 
)'Ir. BnooKA. YOli Illl'il.ll- ­
MI'. LAHKIN. B ut if thoy Il.t lcnst fire ad mitt<'d to the bar, which 

gt'I1Nttlly if! the mom s('vcrc tm~t., 1\ test th a t is gmlCmlly more s('v('l'e 
t li an p;l'tlduitting fl'om nn accred ited lnw school, why t.ho t(.'5t shou ld 
be It little more s('vere ill that rc~pect. 

Mr. BltOOI';~. T!i it to give them tmining? Is that your thought? 
~\II'. L ARKIN. No, to give a58U t'nJlCO of gl'oatet· cll.pll.bilit.y. 
1111'. EI,s'rON. T think that is rig-lit, because today there fil'('. lots or 

men not Itbk, La pas<: til(' bar eXflminttlion. Out in Ohio they flunked 
about 50 pCI'('enl of thcm thi.. yefll'. 

),11'. L\RKIN. They do in Now York, too, ull tho tim('. 
Admiral BUSSELl.. They do in the District of Columbia, 
)'lr. I{"·ERs, Thoy do it just abOllt everywhere. 
}'II'. ELS'I'ON. There nre some persons in the SUl.te of Ohio who have 

taken bar examinations n. nUlllbel' or times and haw· ncver been able 
to mi\kc it.. Now you dOfl't wnnt to get that. type in tho service. 

)' fr, L, \RKIN. And I don't. think that type-­
~\Ir, ELSTON. Yet wllat the admiral said is true, too, that it is 

sometimes casiel' to got through the bar examination thnn it is to get 
through law school beell.use some States have a vcry simple roq ui l'e­
mellt, such as onl.\" fill oral (l..\:amillalion. You go berore II. judge in 
'lome States and he Il.<:ks you a few qUC'itions and you are admitted to 
the bnr. That. i:; nil there is to it. 

Mr. L .... nK IN. That is righ t. 
~Ir. BIWOKS. FIII"thcl'more, in reference to those who failed bC'fore 

the bl~r, t1 grea t mnny of t hem that tn.ke th e bar ('xlullill{l.tion mil.y not 
be gl"tldwttes of any Il.ccredited law school and therefore your percen t­
age of fl1ilules is very heavy on that account . 

Bu t 1 wiiJ fully ng"i'CC with what :vou say.
Mr. LAnK IN. Yes. 1 just wanted to poin t out th e distinction, 
)' [1' . B ROOKS. Yes. 
~ Ir. LAIlKIN. 1 think it is appropriate, certainly, that this double 

standard that. Admirru Uusscll ..uggests and uses is nil adequate pro· 
teetion for his law special ists 01' the judge ad vocates bec'.l.uso ho him­
self will watch them ovcr a period of time as they work in h is office 
and he call appraise their t~bility . Bu t. where. you get. to the poin t. 
that you need lawyers for the trial of cases over and above th R.t 
number-and yOll certainly wiU in wartime-why the requirement 
should probably be admission to the bn.r for those <,_,=t rn. lawycl'S. 
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There, again, the Judge Advocate General will cerlify them, 
but his opporlwlity of learning llwir capabilities is not. nenrly as good 
as the 0Jlporlunily IH' has (or the people who work in his own office. 

l\fr. Buom(s. l\ Lr. Smart, you understand the situation there. We 
want it limited to thnt. gmup. 

Mr. SM/\RT. Yes. I th ink we al'e belaboring the statute, though, 
by trying to do this. Now 1 tbin k you have to nssume that the 
J udge Advocate Gcncrai himself is gomg to hilve some pride in the 
pcople who arc going to administer th e military Jaw under bis direction. 

lou pro\'idcd here, on page 25, in subsection (2), that in addition 
to these other rcquirt'mcnts they shall be certified as competent. to 
pcrlol'm their duties by the Judgt' A(kocalC General. Now if the 
respect ive Judge Advocates Gellcl'al are the tvpe of persons tbat I 
think they are and 1 hope the future ones will he, thry arc not just 
gOiJl%. to open up these doors a.nd let t'verybody come ill. 

" c must rem£'mher that during the past war there were some 
25,000 lawy()rs who were me mhers of tht' bar who came into Army 
s('I"vice. Now the Army saw fi t La only usc abOllt 2,000 of them 
in ("ourts-martial work. 

However, they weTC I'cadily available. And in any wartime 
situMion you arc going to have all of the InwycTS you want who 
arc going to be members of the bar. I think we could \'Cry safely 
trust the judgment and the discretion of the Judge Advocates Geneml 
as 10 that qualification. 

Mr. RIVERS. I don ' t see how thal is going to eonnict . 
Mr. G . .o\V1N. Neither do I. 
Mr. RIVERS. 1 don ' t see the conflict. 
1\lr. GAVIN. You are merely assuming we ar(\ going to have. If you 

write it into the law, we wi lJ know we ha\·c. 
Mr. BnooKs. Tht' trouble is in time of war tbel' havc bad a surplus. 

Men wit.h lnw degrel's and who werc competent awyeTS were ser ving 
itS privates in th(· ranks which showed a. SUIl)]uS certaiJlly of lawyers . 

.t.'lr. SMART. That, 0l course, goes to the philosophy that was 
followed durill~ the last war whcrein mallY commanders did noL want 
lawyers in their courts b('cause they said tbat they talked too much 
and made too mnny tcchniralities find this, thilt, find the o lher. 

You have a surplusag<, of lawyers a,'oilable, but yOll don't ha"e a 
surplusage of them being lIsed . 

.l\lr. RIVERS. One of our most able young lawyers from South 
Carolina came to me. He had a very fine practice. The Navy 
gave him a billet ovcr at St. Elizabeths. That is how they used tllem. 

MI'. B ll.OOKS. Well, let liS get back to th e cflse here. 
Mr. CAVJN. Off the record. 
(Statement off the record .) 
)11'. BnooKs. Now comi ng back lo this case, is there ruly objection 

to t he suggestion 88 mllde'! If :\Ir. Smart will prepare a suitable 
amendment, we will take it up the next time. If there is no objection, 
it is so ol"Clcred. 

:\ Ir. SMART. Do you eflre to receive, :\fr. Chairman, any statistics 
:\ [ 1'. Larkin has as to the Army and Air Force on lhis same point? 

:\ Ir. BROOKS. Sure, if he has them. 
1\ lr. LARKIN. Well, I just bave the comparnble statistics lo Admiral 

Russell's. 
1\1 ... SMART. I would like to ask Olle 010 1'0 question of Admiral 

Russell, if I may. 
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Mr. BnOOKS. StU'c. 
::\11". SMAU'f. Where do you propose t.o get these 287 lawyers, and 

how long do yOli think it will take to get them? 
Admiral R USSBLL. 1t look us 2~ years to recrui t 240 lawyers that 

were acceptable to liS the last lime. 'Ve have since obta ined authority 
under the OmeN Personnel Act of 1947 to take in lawyel1. directly 
from civil life lind commission them as lieutenants, junior grade. 

We took in 10 of tbose this last. October. 001' source of s lIppll for 
the 287 lawyers is the law scJlools and some members of the Naval 
Hescl've who might ue intel'cst(>d. 

1o.1r. RIVERS. That ought to be a good soul'cc-that Naval R eservo. 
:1\1." SMAHT,Let. liS ask you, Admiral , do rou gi \'c a. constructive 

credit to these men ('oming in as lieutenant; junior grad e for their 3 
years of 1(1 w school 

Admirfll R USSE !.I.. We do. But Ule individuals who bcc(lme Illw 
specia lists bcrorc the Persollliel Act of 1947 wen~ into effect do no~ 
havo it. 

Now that the subject has bcon brough~ up, I would like to illforlll the 
committee that we have a mellSUTC which bas not yet SOIlC to the 
Bun'au of ti.J c Budget which will cover this whole situa tIOn, namely 
th e prQClu·cment of Inwycl's and the readjustmenls we have to make in 
our rank structure to (i t them in where they belong. 

). 11'. BROOKS. Whnt do you mean by that constructive crcdit that. 
1 11'. Smart I"cf(>l"rccl lo- fol' r(>tirC'rnent purposes? 

Admiral H t'SSELI.. The idea is this. :\11'. Chnirman. 1\ n individual 
who gous lo a ~radllale school and from there into Lhe service b08 
spent his own tlme and his own 1ll0ltC'y getting his education . 11e is 
credited with that pcriod for constructl\TC sernce. That is done in the 
case of doctors and it is dooe with others. 

:\ 11". BROOKS. Well , is it for pay purposes IhaL you g ive him Lhat. 
time? 

).[1'. G,\\'I:-O. For 1 0n~e\Tity? 
Admil·al R 1JSSELL. 1< 01" longevity, yes, sir; for all purposes. 
). 11'. BROOKS. You give it to doctors? 
Admiral R USSELL. lie comes in as It lieutellant, juoiol· grade,

instead of an e nsian . 
.\11' . UI VEUS. \fhcn you say cons tructive credit, he gets 4 years? 
Admiml R USSELL. Three yeaIS. 
Mr. HI VEns. Three years. 
~11". B nooKs. Wh at. Ilbout graduates of Annapolis? 
Admirlll RUSSE LL. 'fil ey don't get it. They start oul as ensigns. 
J-.. lr. Rl v~'ns. Yes. 
Jvl]". GAVIN. Their period of scrvice at th e Academy is accredited 

fOJ· longevity purposes, isn't it? 
Admiral RUSSELL. No, si r. 
Mr. Rinne. No. 
i\ l r. BROOKS. Subcomm iLt.ce No.2 bas that question up uow. 
~Ir. RI\'.,ns. 'J'hey ha,·e been trying to get. that bin through lor 

yenTS. 
•\11'. SlIAUT. I have one mOTe question , Jill'. Chairman. 

~dr. BROOKS. .All right, ~ lr. Smul"t. 

J-..lr. SMAHT. Considerable discussion has been had here as to the 
 


interruptiOIl of a legal specialist's or a legal officer's career in the 
Na,~y by virlue of tbe fact. tha.t. he is rotated from legal duty to sea. 
du ty. 
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I lun wondering what th(' plnn of tbe Nn...."Y is as to lhe usage of 
these approximntely 500 officers ,,-ho arc now dl'~imble. Does the 
Navy illll'ud to rotate those men frolll perhaps a 3-:n'3r tour of duty 
ashore, whl"rl"in tJle.v perform as legal specialists, Ilnd then send them 
to sen. ns a line officer in the command of a ship or !lomething, or 
docs it allti('ipatc that they shall continue to do legal duties while 
they are at !'ea or ashorc? 

Admiral HUSS .;LL. Thr law does not permit them to commani: nny ­
thing. The present pradiec of rotation is from 4 to 5 years on shore 
dut.v and about a yenr and a half or 2 years on sea duty. but that 
sen dut.y is not the type of duty where they get. mllch salt. in their 
whiflkcrs. 

'rhoy ('ontilhle to do legal work when they al'e in what we cilll soa 
billets nnd !llso OULSide of the eontinental United Stales. For exam­
ple, we luwo n number of officers out at Guam. We have some 
working on the governor's staff and we havc others t hat have bO(,1l 
participating in war' ('J'imes tria ls. For purposes of rotntion we con­
sidor thnt duty out.. there the same as we do sea dut..y. 

MI': n[v.~ns. Of course that rotation gives lhem a well rounded 
expel'lenee. 

AdmiJ'ai RUSS I;;LL. Our theory is the more they know abouL the 
Navy the better Navy lawyers they will be. But.. they do not rotlHe 
from sea to shore in the snme fashIon as unrestricted )ine offi('ers do. 

r..'lr. SMArtT. T he point. I wanted to make there, :\11'. Chairman! 
was thnt. t here are some unrestrict..cd line officers. I think Admira 
Russell here is one of them. His predecessor, Admiral Colclouth, is 
one of them. Captnin Nunn, whom you nlI know and is now com­
manding a eruisN, the Alanche8ter, is such all officer. 

How many Ilre there of those in the i\avy as of now? 
Admirlll HUSSELL. \re hnve a total of I think 45 or 48 , but as r 

said prev iously th.el·e firc only 6 or 7 of us who arc working at law. 
Thllt pro\Tidcs what. wc consider tho leavening, if you will, of the 
legal knowledge we have in the service. 

?\ Ir. GAVIN. Gelling buck to that, what did you Cl111 iL, constructive 
perio(t- ­

Admiral RUSSELL. Constructive service. 
i\ l r. GAV[N. Constructive service. 
Well, now, supposing you take these young men i.n I'egal'dless of what 

rfl.uk you gave them and gJ'flJlt them this constructive service period 
for th eil' record, how about the boys from t he Naval Academy? 
Won't they fec i quitl" concerned about thaL, in event tila.t.. a simil!!r 
constructive scrvi('e isl.l 't. grun ted to them fol' t..hcir longevit..y record1 

You arc going to have a feeling in Lhcrf because [·ight away they nrc 
going to say IIWail, now, why this discrimination here." 

i\'rr. R IVERS. ~:\'erybody lIses that term now. 
11 ... ELSTON. Well they hopc Lo get that.. in this bill th aL is pending 

now. 
Mr. GAVIN. T hey hope to get. it, but they haven 't it... If t his bill 

goes througb and you have written this in, then cel'winly it.. will bo 
questioned. 

1>.rr. BnooKs. Now-­
.i\ l r. nIVERS. \\'e do this. We give every doctor or dentist. in t.he 

Navy $100 more. You take the Chief of Dentistry. He gela a 
bUJl(lroo dollnrs a month more than you get, I think. 
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Admiral RUSS t~LL. I doubt that.. 
1\lr. IhvElls. \\~cU, maybe you arc aD exception. 
~Ir. BnooKS. Now--
AdmirnJ R USS£LL. BuL he would it I weren't, in my present job. 
),1 ... HIVER5. Yes. 
11 r. BROOKS. 1 would like to sny this. I think it is all right to go 

uno lhese thin~ as carefully as we wish to, but 1 call the commiLtcc's 
nl..tcntion to llllg fnct.: We have no authority to Ic~islatc on tbilL pnr­
ticuhll' maltcl' since it is in the plly bill find it. is being nil'cndy COII­
sidered. by AIr. Kilday's subcommittee. I don't, think we ought. to 
go into the question of legislaling on it. 

Admiral H. l1SS t:LL. If til(' measure, i\lr. Brooks, which 1 mentioned 
is rl'fcrrcd to this 8ubcommiLtec, which I hope it will be been.usc it is 
intended to supplcmcllL this bill now before the commit-tec, 1 would 
suggest tiltH the Lime Lo loJk about it. 

~Ir. LAHK IN. That is right.. 
~Ir. ]3nOOKS. Yes. 
~Ir. ELSTON. r would like t.o ask the admi.ral a question. 
Admiral RUSSEJ.,L. Yes, sir. 
~Ir. EI.S'I'ON". How many men do you h ave now in Inw schools? 
Admil"al HU8SE LL. 1 think, 24, sir. 
i\rr. ELSTON..\.nd how many in the ~\.rmy Hnd Lhe Air Force? 
:\11'. LA UKIN. In law SdlOOls now? 
:\Ir. ELSTON". Yes. How many have you assigned t.o lnw schools? 
1\11". L .\RRIN. Do you bave that. figure? 
Colonel DINSMORE. 1 will get that, ).lr. Elston. 
),11' . ELSTON.•\\1 right, will you get it, Colonel, and put it in the 

rceord. 
Colonel DINSMORE. Y ('S, sir. 
).11". RIV ERS..Admiral, IN me ask you, there wouldn't be any joker 

in this lbing nnywlH'rc down the !inc if a line officer were subsequently 
put into this corps or in this new set.-up by Wfly or longevity, would 
0Iel'e? 

.Admiral R USSf:LL. No, sir. 
)'Ir. RIVERS. 1 l1ll'an it. eouldn't work that way, could it? 
Admiral RUSSELl•. No, sir. W(> hQ.\·c a. provision wTitten in this 

proposC'd bill that would prevent that. 
~lr. RI\'f:Rs. Bccallse you could say he should be with his running 

mat(> or whllt.cv(,1' it is and thC'l'crol'e he ought to have :3 y(>ftrs given 
to him on longevity because if he hadn 't, dOllC this he would be t.his. 
Can you Sf'e whnt. I am driving at? 

Admiml RUSSgl.l,. Yes, sir. 
~ fJ·. BnooKs. 1\11'. Larkin , you hllve figures on the Army find thc 

Air Force. I am thinking of this: Pc.rhllps you could just put Lhosc 
in the l't'cord. Do Ihcy Il(>cd ot.her c"-lllanlltion'? 

}., II·. L AnKIN. ];in(>. 
),11'. BUOOR5. Wc are running a little late here. 
).'Ir. LA nK IN. Yes, sir. I don't. think there is finy llf'ed for explanfi­

tion . 
),11'. UnooRs. If you will put. them in the I'(>col'd lh e committee will 

bc graterul to you. 
Mr. LAnKIN. Y('S, sir. 
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(The information rcfcn'cd to is as foUows:) 
The Department of the Army now hM on duty 793 officers who can qualify M 

law offic('I'N and trial cOllnse\. They cMinlnte that they would need l\ total IlUIll­
iX'T of 1.100 officeno to llfttillfy the requirement ... of articl~ 26 and 27. 

The Department of the Air FortX' IIOW hs;: on duty 274 officers who can (11U11Uy 
II.!! law officers Ilnd trial counsel. They e!ltimatc that thel' wilt nN!d a total of 750 
officers 80 qualified to meet the requirements of articles 26 and 27. 

11r. 'SnOOKS. Let us go back to the articles. 
 

~Ir. SMART. We nrc now ready for Ill'tide 59, on page 49 of lhe bill. 

i\lr. BROOKS. AU right. 

~rr. SMART (reading): 


ART. 50. Error of law; lC!lSer included offense. 
(a) A findill~ or ~cntcnce of a courl rnfl.rtial ;lllall not be held incorrect on the 

ground of an eTror of law unlci<>! the error materially prejudicc' tho ~lIbstanli!l.1 
righh of tho accuscd. 

(b) Any rovicwiug authority with the power to approve or !l.ffirm a finding of 
guilty lIlay !l.1'I>ro\"c or tlffirm, insteM, so much of the finding M includo.~ /l. IOSijCr
includcd offonso. 

Uefrr('IlC('S: A. W. 37, 47 (f), 49 (a); proposed A. O. N., ttl,ticle 
39 (d), (e); N. C. nnd .B. , sect.ion 472. 

Comm entary: Subdhrision (a ) is adapted from A. W. 37. [n light 
of ('('rlain new procedural requirements ill this code, such as t he 
rcquit·rm('nt thnt the Inw officer of a general court-mlU'tini inst.-ud 
the court as to the clements of the offense, this subdivision is nn 
extremely i.mportant one and should be givell full force a nd ('{fect. 
On the matter of technical errors N. C. and B. , section 472 contains 
tlle following Btatclllent: 

If thcre hlL" b«>n 110 miscarriage of justice, the finding of the court should not 
be set a;;ide or a now trial fl:ranted bccause of technical errol'll or defcots whieh do 
not affec~ the substantial rights of the accused. 

Subdivision (b) is taken (rom A. W. 47 (f), 49 (a.) and article 39 (d), 
(e) of lhe propos('(i A. O. N. ~iC~l paragraph 78 (c) defines alesscr 
included offcnse as follows: 

The let!t 8l! to whether all ofrense found is necessarily included in that charged is 
that it is included only if i~ [s neces;;ary in proving the offense charged to prove 
tltl the clements of the offense found. 

~Ir. BROOKS. That subsection (b) means t.hat. if a lllaD is tried (or 
mUl'Ci('r, flnd th ey find au error commit.ted, the a.ppellate court could 
still hold him or find him guilty of manslaughter? 

l\lr. LAltK IN. That. is right. 
~ 'I r. BROOKS. And in re ferencc to that tcrm "cl'I'or matcl'inlly 

prcjudices," tlxactly haw far docs that go? 
~dr. LARKJN. Well, it is pt'ovidod so that th cl'e will not be a selling 

nside of a finding of guilty fOI' technical reasons 01' for minot' errors 
of law which do IIOt. prejudice ilie righ t.s of the accused. 

~Ir. RI VI::RS. ~ I illo t·. 
Mr. oEG nAH'ENnn;o. Is that sometimes spoken of ns crror wiL.hout 

inju ry? 
Mr. L ARKIN. 1 sbould say that is just about. the notion, y('s. 
~Ir. PHIL tJlN. Arc you speaking now about seclion (b)1 
1-.11'. LARKIN. Section (a ). 
),Ir. P UlI,BIN. Subsection (a). H ow IlbouL subs('ction (b), what is 

your reasoning on thllt? 
_\ 11". LAnKIN. Well, that is to give the reviewing IlUluorit ies huitude 

in the review of a case where 11 man has been charged wilh let us say 
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murder Hnd he has been found guilty of it but the reviewing aUlhority 
finds that one element of the crime of murder hns not been proved 
but without that clement 1\ Il'ss£'r included offense hns been proved. 

Aud while wc do not in our punitivc articles have degrees of crime 
in the sC'llse of grand larceny in th e first 01" second degree us you find 
ill t'ivil COlU·ts, t.Jw idcil. is annlngous. For instance, in a grund lurceny 
in the first <Iegt·ee chnrge, tlSSuming you 11Ild onc where one of the 
elC'mC'nts WitS thnl property ('x('cedi ng $500 in vulue was tuken and 
tbe mun is cOllvictC'tl of it und the re\'iewing authority feels they 
made an erro r ill the value and it was only $250 and thry would be 
perfectly sotisfied he was guilty of grand larceny in the second degree 
and 1I0t in the first, they eoule\ reduce the finding to 1\ l e~~er included 
offense, /·ust as the cou rt cn n itself whell it tt·il's thl' Cnsl' and finds the 
mun gui ty of ni('Sser inc\tllh'cl offense tbn.n til(' one he is charged with. 

'J'hls extcnds tbat nuthority to the reviewing tllllborilies, because 
sevcrol of them hove a review of the facts as we will set'. 

~\ rr . RIVf~HS. Up in (a.) tll('re, of course with J·cgard 10 the fellow who 
apprnls on the ground of un el"l"or of Ia.w, the bUl"c\cn of proof then is 
on him to prove that. it luts lllnlerially affected the rights of th(' accused . 

•\Ir. LAnKIN. ThaI, is right. I thi.nk thnt is (l, common nlit· in civi.l 
pro('tiec and it has been gellcrlllly appljed in courts martiai. You 
can't try a case--thc fincst trial judge probably can't tl"Y (\. case-­
without making somc leeiUli('al ct·l·or o("casiollnlly, but t he error is so 
inconsequential that the substan tial rights of the accused have not 
been prejudiced at. all and ther£' is no reason why the verdict should 
be sc t Ilside by virtue of minor or technical f'rrors. 1 [ you have a 
substuJltial error or un errO l" that prc/·udiccs his substlllltial rights, 
why thCll of eoursc it shou ld be set nsi< c. 

We hove tuken this [t·om the stlltute and we have emphnsized it 
because we have as yOll have noticed made the u tal of a case und tho 
l'C'vicw of a case mOre legal in that we have l"equiJ'cd lawyers Ilnd wo 
havo required instructions 10 the court on the record. 

1\ow we fcel it is progres.'. to do that, but 011 the Otl.H!1" hand we do 
not. feel that anything IS gaincd by making the systcJll so technical 
that you can bllNC rcversals for minor technical errors. We feci 
strongly that you should not ha,"e reversals for errors of that character; 

.\Ir. PHILBIN. Do you hnve in :.-."our commentary some iIIustratjon 
oC nn error that woult.! be revC'rsable under this section? 

~rr. LARKIN. No, we ha,'c not. 
~lr. SMART. You could revert to your case of murder, again, where 

the clements would nil be the sarno except for mnli cc aforethought. 
Mr. PHII.BlN". That (listurbs me, too. That reln.t.es to scction (b). 

I metUl you could chnrgc n JUan with murder and wind up cOllvicling 
hi m of simple assault. 

:Vrr. SMART, Tbat is right. 
~ I r. L ARK IN. Only if it is Ull included offense. But that is a stand­

ard practice in every jurisdiction. 
1\ l r. PUlI.BIN. 1 melln is it nn ineludcd offense? 
11r. L ARKIN". Assaull. 
).Ir. PHILBIN. I mean, would it have to be lin included offense under 

this sec lion? Take for example a case of where you find a man guilty 
of murder 011 chnrgcs of murd cr tllld only on chnrges of murder. 

Mr. RIVERS. It. couJcln't be simple assault. 
Mr. P HILBIN. Could the reviewing authority then fiJ1d the mnn 

not guilty of murder but guuty of simple nssauft? 
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:Mr. LAIUON. T think he migbt. But he couldn't find him gllilty 
of larceny 01' he couldn't Hnd him guilty or robbery. 

i\fr. PUlI-IiIN. 1 understand that. 
Air. L AIIKI'''. ASSiHIlt. is a less('r ulclud('d off{,I\S{, of murd{'r. 
::\lr. PIIII,IHN. I In(,OI1 it would work tbe same way wilh larceny. 

H e might be charged with grand larceny and found guilty of course 
and the re,-it'wing authority might. find him guilt.y or some petty 
iorc('ny, 

Mr, LARKIN, ThaI. is right. 
i\lr, jJlIlI,IlIN, Thn.t. is your interpretation of all included ofT(,lls('. 
1\11'. L.\lU\lN. Thnt. is right, 
111', EI,STON. Well, this section states the law e....fl.ctly ns it is in the 

civil COUJ·15. 
).11'. L,\RKIN. Thai is I'ight, MI'. Elston. 
:\11', DEGnAf·f'ENJUED. ),11'. Larkin, ItS r sec it, thc only diff""C'llcc 

hcl'(' is if they fmd him gUilty of H lcsser offense instelld of s('IHiing it 
boek fOl' a III'\\' \I·illl and ll/\vlllg the whole thing to go over again they 
just SRNe that. tim(' lind ('xpense and everything els~ by reducing it to 
till' I{'sscl' ofT{'nse and fixing thc penalLy. 

MI'. L.\/tKIN. Thnt is right. 
1\1.r, BnOOKS. This is not chongcd from what the prescnt 6tn.tute is , 

is it? 
.:\11'. LARKIN. That is right, nor is it changed from 1hc civil prtlCLicl'. 
?\Ir. BROOKS, Ycs. 1s there any objection to it? If not, it stands 

adopted. 
Article 60, 
~tr. SMART (reading): 

ART. 60. Initial action on the record. 
After e\'cn' trial b\' court 1l1artial the record shall be rorwArded to the COI1­

\'ening authority, all(f action tl)('reon may be taken by the ofliccr who cOIl\'cned 
the COllrt, and olficer commanding ror the time being, a successor in command, 
of by any officcr exereising general court-martial juri:ldictioll. 

Rf'fel'cnces: A. W. 35, 47 (c); N. C. & B. , scction 479. 
Commcntol'Y: This artici(' is tnkC'n prillcipnlly from A. W, 47 (f'), 

Tlll'rl' is no SlllliIor I?rovision in the AGN, but NC&B, scction 479 
provides t hnt th" 1'C'\'lcwing PO\\'CI' vests in the omee, not. tht' perSon, 
of th(' fiuthol'ity so Ilcling'. 

~Ir. 1~1.5'I'oN. Wh,v do you just sny in the first linc "evcl'Y trinl hy 
court martini" and then in the Inst "an officer cxcrcising gf'Il(,I'nl 
cOUlt-lllartinl jlll'is(li('tion." Docs the fil'St lille refer to till COUl't­
mftrlinl Ctlscs? 

)Ir. SMAlt·I·. Thill is whlit thaL is intended to do, bc('otls(' in til(' 
cosc' of SU1ll111 01'Y find sOllle sp('cilil courts you s('c thcy will go no 
highC'1' than til(' Om('N having gC'ncral eourts-mfll'\illl jurisdiC'Lion. 
111 oll1('l's tlH''y 1lC'('('ssnl'il'y must go ilU tilc way up. So this sl'ctio n 
r('stnl C's, suhstflnti!lll 'y, C'xisting Inw. 

:\lr.l<: t,SToN. It mcans ('\"C ry court-martial cl1se? 
).Ir. S;\IA HT. Th llt is right, Gut it does not mNln thll{, C\'{'I'Y cOllrt.­

mnr tilll J'l'conl hilS thC' Sllllle type or I'cvicw. 
?\!J-. ELSTON, No; thai i-; right. 
1\h. BnooKs. Now, that mcons acq uittals find evel'yt hing? 
1\11·. SMAII'I" Acquittals in the cose of 11 general COUl't, \11'. Chnirman, 

are rt'\'i('\\,cd on lv fol' jul'is<iiction. 
~lr, ELSTON. \Vell th{'y cnn't l'eVCl'SC an 8cquitlfll. 
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~ rr. SMART. No, sir. 
)'lr. BUOOKS. An t\cquit.tnl, t hough, for jurisdiction wou ld go up 

and be subjecl to 1\ rev('rsfl l? 
).[r. LARK IN. Tlmt is righl. If there is flll Ilcquit.tal nnd on the 

"e"il'w it appcnrs thal tilc court. that tried him had no jurisdiction at. 
all o"('r him in the fi"st iuslnJlce-­

).Ir. ELSTON. Well thllL is obvious-­
).[r. LAnKIN. But for no Olher reasoll. 
)'I r. ELS1'ON. J eopa rdy will only arise where a. man bas been tried 

in 11 court that has jurisdiction. 
111-. LARKIN. E"nctly. 
i\ 1I·. ELSTON. If thert! WfiS no jurisdiction, then he can't claim 

jcopflrdy. 
), 11'. L AllKIN. Exactly. 
:\11". BIWOKS. Any furtht!r discussion on the article? H not, it 

stands udopted. 
Article 61. 
1 11". SMAllT (reading): 
Art. 61. Same-General court-martial records : 
The oon\'ening authority shall refer the record of every general court martial 

to his blnff judge advocate or legal officer, who shall submit hill written opinion
thereon to the COll\'ening authority. If the final action of the cOl1rt htl.ll r('su lted 
in an aC<Luitlai of nl1 charge~ nnd B l>ecification~, lhe opinion shall be lilllit('d to 
question.!' of jnrisdiction and shall be forwarded with the reeord to The Judge 
Advoc!lte General of the armed foree of which the accused is a member. 

Referen ces: A. W. 35, 47 (c) 
Conun('lltary: This urtidc is dra\nl principally from A. W. 47 (c). 

The 1'C(\uil"cment. thnt the convening a.uthority refer the record 10 h is 
staff jU( ge advocate or legal officer is new for thc :\"a\·y. The rl'quiro­
!U('nl that the Slllff j'udge Ildvocnte or legal officer write an opinion Oll 
the jurisdiction or lie court in cases of uequiltnl conforms to p"pseut 
Army prnetice. Scc Article 65 with reference to opinions And "('conls 
ill cuses wher(' then~ is it. finding of guilly. 

:\1 r. BIWOKS. That brings up that same question of jurisdiction. 
:\11". J.., .\RK IN. That. is right. 
).fr. DnOOKS. Any further discussion on 61? If not, it s tnnds 

adopled. 
Artidc 62. 
~lr . S~(ART (rellding): 

,\IIT. 62. Becon~ideration and revision. 
(a) If 1\ case l>erore II cou rt martial has been dismissed Oil motion and th(' ruling 

doo~ not I\lllount to a finding of not guilt y, the convening aUI hority m/l.I· rct urn iho 
record to tl\{' court for recon~iderution of the ruling alld lilly furthcr ap]lrO]lriate 
action. 

(b) Where there is an ap]ltlN'nt error or omi~~ion in the rocord 01 II'her,' the 
record ~ho\\"1"J improper aotion by tI courl mal l ial with r<'~I>eC' to a findill~ or 
sClltl'nce which CIlll be rectified without material prcjudioo to the I\U I)1ilalltial 
right ~ or thl' accuf\Cd, the convening aulhorit.\· may return the H~cord to tht· court 
fOl npproprinte actiol!. In no C{l..<.e, howover. may the record be rcturned­

(1) for recon~id('rlltion of a finding of not guilty or a ruling which amount~ 
10 a finding of not guilty: or 

(2) for incre&<illp: the I'(:\'cri ty of the sentence unle$!! the sentence I)re~crih('d 
for the offenS(' i~ mandalory. 

Rcfercnccs: A. W. 40; ~roJ)Osed A. G. X., article 39 (i); ~I. C. ),1. , 
pars. 64 (£),83,87 (b);~. C. & B., secs. 410, 458-468. 

COlllll1cnt!lI'Y: 
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No pro\'i~ion si milar to subdj,-jsioll (8) is found in either the .\ . W. 
01' the A. O. N. UllClcr present, Arlll~T, fa.vy and Air "'Of{'C pra('ti('c, 
however, the cOllvening tlUthorily has the power se llut in lhis sub­
divi'lioll (>=.ee).1. C, ~I., pllr. 64 (f) llnd N. C. & B.. sec. 410.) 

Subdh'jsioll (b) is bosed on A. 1\. 40 l'uder this suhdi\-j;:ion 
the cOllveni ng (tulhorlly may return the record where tl\{' (,OUft has 
failed to prescribe a Illnndutof." punishment or where it hilS found 
the Ul'{,lISN\ guilty of il specification and Dot guilly of 11 cha rge and the 
specification su((lcienlly ollE'gcs fl \'iollliion ot some aniele. 1Ie may 
al!';() rell1l'l\ till' I1'cord tor correction of other {,ITOrs, such fiS clericill 
errON. 

,:\11'. Buoo".., In other words, undt"r No.2, when· the court pre­
scribed !1 <;en1enee in violation of the Articles of this pllrlieut!!I' Code 
the cOlTee-tion might be made on nn apPNtI C\'cn though it in("l"('rlses 
tlH' all10unt of hi <; sentenco? 

}. [r. LA n" I". TIIIl t is righ t. In oth('l" words, the first ~ente nco would 
It t"INe beell nn iIIegnl onc in thot the court did not follow the IlUlllflnlory 
requiremcnt of sonten ce. .1 think it. occurs only in tho two or threo 
ins titnc(!s \\ hor(' the df'oth pennlty is IlHwdntory. 

If Ihe fir:;t court did not give that. maodntory se ntence, then upon n 
rchearing the second court cou ld gi\'o what nmou nts to il. IUore sev('ro 
sentence by follo\\'ing the 1l1l111dator.v provigiong. OtlH'ndse, no 
!lenteneo enll be inCI'ca"cd C'"CIl t hough it was le!ls than is Ruthorized, 

TAke lhl' ca!lo whcl'o thc maximum table of punishment. says il. 
punish mcnt up to 20 yefll"!> Cfln be imposed. If t he 20 yCIH'S wusn't. 
mandatory in tho {iI'St instance flnd they gave 5, on the I'ChCit l'iug 
they could not gi ,'c more thnn 5. 

).Ir, Rlv}:n". \\llnt ahout if they go,\~e him manslaughter, coul d 
they increase it to murder? 

Sir. SMART. ~o. 
).11'. LARKt:>l. There you are talking not nbout the sentence bU l tho 

charge il'K'lr. 
i\ l r, BnooKs. J would like--------
Mr. L.·,nK I:>I. Thi,; has to do with the sentence. 
Mr. PIIII,nlX. This relates only to the sentence? 
Mr. LARKIN. That is l"Ig'ht. 
i\ l r, PIIII, BI" . lI ow 11.bOUl section (a) there, what. SOI"l or it ('a!lO 

would that be'? I-Io,\-e they made il pmclice of dismissing !lOme 
of these cases withoul prejudice so they mny be revived'? 

)'TI'. L AI{KIN. Which sec t ion? 
i\JI'. PHILBIN. Subsection (n) of tlrticle 62. 
i\lr. LARKIN. You sec, them may be any numbCl" of mot.io ns 

throughout. t llC' cou rse of the trin! "Thiel! resu lt in tl.cessnt.io n of tho trinl. 
i\lr. PIIII,B!l\. Th is S!lys herf' "dismissed," wbere fI Cllse hn s becn 

dil'lmissed 011 motion . 
.i\ l r. LARKIN. Which moLion does not. go to lhc merits of Lho CflSO 

and docs noL !lmount to an acquittal, for instancl' u molion nddl'{'ss('(1 
to lbe jurisdittion which may be sustnincd, or a motion invoking tbe 
st.nt.utl' of IimitnliOlls. 

Now it. may well be thnt. the law officer would grant such a motion 
and it. t.urns out. that IH' is in error, thnt til(' staLute actually hasn't. 
run . TIe has computed the time incorrectly. \\~ell, now, such it 
motion was not to the mcrits of thc case, It doesn 't amounl to-­

~Ir. PHII,IHN. A jurisdictiollal question. 
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:\fr. LARKDI. It dOl's n 't amount to fI finding of guilty. 
i'lr. RIVERS. Let me ask this. ender Uult whole iu'tici(' 6Z, if !l. 

mill] is dlurgcd wilh munlcr ond cOllvicted of ma.miuughlcr fllld it. was 
clear thnt. 110 shou ld han~ been convicted of murder, there wouldn 't 
be ally instance where it could be> scn t back (or a S('nt{'l)ce for murder? 

1\lr. Sll.\nT. The only ('IlS(' when' that could hnppcn- ­
1\11'. RIV.:RS. That. couldn't, happell under this 81-tieie, could it ? 
~Ir . SMAUT, 1£ be wef('- t'hnrgcd with murder and found g uilty of 

murder and the court \'iolntt'd the mandatory Jlunishment- ­
).11' . RIVERS. J s{'{'. 

:\Ir. SMAHT. The sent{,ll('c. 
1\1[', RI\'':HS. Yes. 
:\1.-. S M ,\RT. Then in thut CIlS(> of course it could be sent bIH;k. 

But where 11 <, is chnrgcd wilh murdet' but the finding is gu ilty us to 
manslaught{'l' then the punishment cannot exceed the maximum set 
out in the tabl e of maximum pUllish.OlenLs fol' manslaught('I' and tho 
lllilnliauu'Y punishmcnt fol' murder goes ouL the window wh('11 tlHlY 
reduce til(' finding fl'om 1ll1lrdCI' to manslaughter. 

1\ 11', RIVEHS. 1 SCP. 
1\11'. DEQRAH'ENR1ED, Thnt. goes t..o just. changing til(' st'lIk'neo 

wili eh wns mandatory , 
1\it'. SMA ItT, Exact1y, 
?\II', DEGnH'n;NlUED, The verdiet. still slands, I knew of a caso 

once wherc a man was co lH'icted and was s\Ippos~d to have been 
scntenced to 2 yellrs in the penitentiary, The judge thought he bad 
sentenced him , 11 (' went 0\'('1' and served 2 years in thc pcnitcntial'Y. 

The cnse was appeah'd and Il('ither til(' lawyers nor tIl(' Supl'ernc 
Court caught lh l' fact in the r('eord that thc scntence had not bccn 
fo rmally imposed. And yet after lhe ease went back thc man filet! 
a petition for a wl·it of habeas corpus and lhe court. held and th(' 
Supremc COUl'i Ilffirnl(>d it lhill thc judge could st ill go back down 
there and change the sentence and elltcr it nune PI'() Ltmc and cntcr 
the S('ntence 11 (' should have ent('red in the beginning. 

i\ow what this does is sim ply gi\'(' them the right to gi\'(' him the 
sCllt('ll('e which was m~ndatory . The verdict, was COI'r('ct. 

r..lr. LAnKI N. That IS correct. 
:-'lr. Dt:GnAFFEN IU£D. BuL in imposing the sentence they didll 'L 

follow t he mandutory provisions of the law. 
MI', L AnKIN. Tha t is I·ighl. BuL Lh('re are so few mandll.tol'Y 

provisions Lhat it would only wOI'k in the mamlatory dcatJI case. 
'Yhel'C the sentellt'cs nl'e discretionary within Il maximum , the fi l'St 
senLenec imposed binds the rehearing as Lo Lh e s('ntenee. 

As to your' cnse, j\lr. Rivers, where he is charged wit.h lllurder and 
com·i<;lcd of mansillughcr, that. amounts to a finding of lloL gu ilLy of 
m unlcl', so that CU ll't go back. 

:'lIr. H1Vt:ns. That is right. I just wanted the I'('cord to show thnl. 
r..lr. LAnKIN. Yes, sir. 
r..1I·. BnOO K!i. :\0\\ th is suhs('elion (n.) is a new scc tion , isn't iL? 
:\11'. !.\R'i.l N. It is IH'I\' ill the stn tute, bu t it is adopted fl'om 

present I·cgula tiolls. 
Mr. BnOOKS, Do ....011 think it requires any fUI·th er explanation? 
.Mr. LARK IN. J don't think so, sir. 
MI'. RIVBRS. The present regulations of whom? 



1180 


Mr. L ARK IN. The Navy nnd Army. It comes from tbe ) l aJlulll of 
Court.s-~Iilrtinl pnragraph 64 CO, and from Noval Courts and Boards, 
section 410. 

i\ l r. BROOKS. Any further discussion of the article? If not., it. will 
stand ar,proved. 

ArLie e 63. 
Mr. SMART (reading): 

A~TICU: G3. Hehcarings. 
(a) U the convening authority disapproves the findings and s.entcnco of a 

court-martial he may, cxcel>t where there is Jack of sufficient evidence in the 
record to 8uppor~ the findingt', order a rehearing, ill which case he shall state the 
rca.sOll~ for dl:>approval. If he docs 1I0t order a rehearing, he shall di~misa tho 
charp;('~.

(b) E\lcr~' n·h('arill~ ~hall take piece before a courl-martial compo~cd of mem­
berg 1101 members of the court-martial which firot heard the case. Upon ~uch 
rehearing the nccWled shall not be tried for any offense of which he was found not 
guBLY b)' the first eourt-mnrtill.l, and no Sl'nlence in C:'iCC!'S of or more ~e\'cre than 
the orig1naJ sentence shall be imposed unless the sentence is bused uron a finding 
of guilty of all offense not. con~idcrcd upon the mcriH in the originn proccedinp! 
or un lcllll the scnt.ence prc!:!cribcd for t.be offense i~ mandatory. 

Refcrcnccs: A. W. 52; N. C. & E ., scction 47i. 
Commcntary: This nrt.iclc is ndopted from A. W. 52. The Novy hIlS 

no similnr statutory provision. The Army tcrm "rehcfll'ing" bas 
been Ildopted to distinguish [L proceeding under this A]·ti('le from the 
new trial !;pecifi('d in flrti('\<, 73. 

Subdivision (n) provides, in conformance wi th the usual eonccpt of 
doublc jeopardy, that the convening authority shall not ord('r a 
rehearing wh(']'o the prosecution has failed to ('stablish n, prima facie 
casc--hns fniled, as tl. matter of law, to introduce sufficient. evidf'l\ce lo 
warrant the finding. The phrase" evidence in the record" is intended 
to Iluthol'ize rehearinftS where the prosecution has made its case 01\ 
evidence which was lInproperly admitted at. the trial, cvidenc~ for 
which there may well have been an admissible substitute. 

Subdivision (b) contains the limitations on the sentence which can 
be adjudged by I~ court 011 rehearing, with an exception for mandatory 
sentences. \\l'ithou t this exception the court. on reheal'ing could 
impose no sentenc~ at. all where the original sentence was less than thf\.t 
made mandntol'y for the offenses. For a mandatory scnt('l\ce sec 
a rticle 133. 

A reh~urillg is a con tinuation of thl' former proceeding, und ir the 
original court had no jurisdiction in the case, nOlle of the restrictions 
of this article npply t.o a subs~quent. trial on the SIlllle charges. 

Mr. BROOKS. That is all ,in favor of the defendltnt thc.]'e and il. 1\Iso 
complies with the double jeopardy provisions , does it.? 

MI'. LAnKI N". \'V~U , as f\. matt.er of fnct , (a) cuts down tho stllndal'd 
nolion' of double jeopa.rdy of the military as provided in t.lte other 
section a liUle bit in that if tho findings are di sapproved becttuse there 
is whnt amounts to a lack of a prima fncio caso in the first COUlt then 
it can't be sent. ha('k fo r a rehearing. Otherwise it. cn n. 

But that. is 1\ limitation on Lbe broader double jeopf\.rdy provision 
tbat is found ill the military . 

.Mr. DEOIl,U',.,ENIUED. :\[1'. Larkin , let me ask you 11 question. 
Under that section (a) there, if the evid('l\ce was sufficiC'llt, in other 
words a prima facie case was made out, and it wns submitted to Lho 
cou rt and the vc]'(lict was rendered, could the convcning authorit.y 
uudcr that scction dist.urb that and call for a rehearing? 
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Mr. LARKI X. Well , if he found an error of IILW, yes; or he did not 
give the credibilit.y to a witn(>ss that the court did. . 

~ I r. Dt:GRAHENnlED. " T('lI, the coll\"('ning authority-could that. 
be just. one man? 

i\lr. LA nK I N. That. is right. That. is the Ulan who ("onycned the 
court. 

~Ir. DEOn'\FF£~lUED. H e is the man who hils cnllcd the court. 
togrthcr.

:\Ir. L ARKIN. That is right. 
Mr. IH:OnAFFExIUED. And hI" doesn't ha,~e to be 11 lawyer, docs h('? 
~[I'. LAH"I"', i\o, he doesn't. 
l\lr. OEOnAFFE'oUED. If he was in the chnill of a command find he 

thought, although thl' c,-idcncc wns sufficicll l-if he himself lhought­
nn (,ITOI' hfid h C('1l committed by the court. he could scl tbe whole thing 
Ilsidc and cnll fol' It l"chf'fl.ring.

:\11". LAnK IN. ThilL is right. H e could set. it. asidc. for no reMon. 
H e couJd dismiRf; it, if he wlUltcd to, 

i',[!'. EJ.s'!'o7'<. Don't.. YOli think this Jast sent.ence is n. littlo con­
fusing: " If he doe-s not ordc[' a rehearing, he shall dismiss the charges." 
TImt. might be int('I"pre-ted to menn t hat. if he doesn't. onlol' a rehearing, 
there llfls to be Il. dismissal of Lho charges and thero can't be fUl)' 

further appeal? 
).Ir, LAltKI"", Well, thllL is all to the protection of the- accused, 

If they fire dismissed, why he has nothing to complain of. 
).11', El.s·['o"". l kno\\' t but it looks lik(' he hIlS to do 011(' of two things: 

Either dismiss 01' order n I'('bearing. 
).It" LAIlKI7'<. That is in the event tbnt he di~npproved, If he 

nppro\'c~ liIe findinF:s or sentence or SO much of tbem flS he believes 
nrc sustuinflble, why of course it then proceeds further to tbe board 
of I'e\'iew (Iud ~o forth through the appellate system. But if he dis­
a.pproves thelll- ­

),11". ELSTO"". Suppose h(' doC's disapprove thelll we will say in part 
and not entirely Ilnd hI' ferls that the upp('r court ought to review 
it rather limn send it. back for n retrial, under this s('ction he couldn't. 
do thai. lie would hll.\'C' to send it buck for a rehearing. 

;\Ir, LAHKIN, lthink that is right. 
~Ir, DEGBAFn;NRIED. But he cou ldn't dislurb a finding by the 

court of not guillY, could hf'? 
~ h'. LAnK IN", No. 
]\ 11'. DEGuM'n;NRIEIl. Because it says "and sentence," 
]\ 11'. L,\I~K I N, That. is right. 
]\[[', OEGRAFFENHII>D. And no sentence uses that.. wOl'd "sentence." 

li e cou ldn't dist.ul'b the findings if there werc no sent.cnce, be"ause it 
says "disa])pl'oves the findings and sentences" unci t.herc wouldn't 
be any sentence if he had been round not. guilty. 

~lr, LAI!KI"". Tilat. is right.. 
~[r. D EGJtA~'FE""H 'ED , So he could not disturb the verdict. of not 

guilty, 
~Ir , LAnK'''''', Thill is right, unless it. lUT1led out. that the court 

had no jurisdiction in the first instance, Thnt is the only circum­
stuuc(' . 

z"lr. BltOOKS. What. would you think of ~Ir. Elston's suggestion 
thut we add something like the words "in such nil event" before the 
word " if" at the beginning of the lnst sentence of subseet.ion (a)? 



• 


1182 
 

Mr. LARKIN. Well , the notion would be, I take it, in such event if 
he docs not order Il rehell.·jug he shall dismiss the charges or send it 
on for review? Is that yOul' notion? 

1\11'. ELs'roN'. Y('8. 1 ('ould concei,'c of the 'J8se where he does 
disIlPPro\'c of it, but 11(' may feci that he is not. a lawyer. 

:\1.-. L .\RKI .... or course he m'lst cou"ult, you understaud, with the 
staff judge ndvocnte, 

:\Ir. ELSTON. EV('11 so, he might figure that it is n CIlSC that ought. 
to bl' n'\7j{.Wcu by some hip:hcr authority than himself. It. seems LO 
m(' he should hov(' the iiltf'rnati,'C of leLling: t he highC'1' comi review 
the ('11>10 or !'cnding it back for fl rehearing. 

Why <le nd it bnck for another helll'Lng Ilnd a h('nring thnt will 
invol\'e nddiliollol time find ~o over the same cvidcllcl' ugai,n wheu 
percluwcc t.he upper ('ourl mily disugree. with tho cOllv{'ning authority? 

:\Ir. ~...A~KIN. Of cou rse, he Ciln send it up, if he is in doubt., by 
approvmg It.. 

:'111'. ELSTON. W('II , he mlly not approve it., though. He may np­
pl'ove it, in part., but. not. entirely. 

:'Ilr. I.JARKIN. You Il1C'Rn appro\'(' one spccifi{,lllion? 
~{r. J<:LS'I'ON. YC's. Or he Illi\y feel Lhllt. one specification hus b('(~n 

disproven. HC' may disllgree with the court. on one spccificllLion, but 
he may think thllt. six olhC'I'8 Ill'£' all rig:ht. Now undc!' this, wouldn't. 
he havC' to scnd il baf'\< for a reliC'aring? 

\Ir. L'!lKIN. 0.' hC' just. di!'misses "the one thal he disapproves of 
and thal is the end of that one. And the rest of lhem go up for review. 

\11'. O£GR,H'FENRI£O. :\1r. Lllrkin. 
:\Ir. LAItKIN. Yes, sir. 
:'Ilr. I) £GuAFF£xRn:I>. SUppOSI'" the court. had brought. in a verdict. 

where they hod IL period of time there thllt. they could find 11, man 
~uilty and sent('ncc him to eithcr 5 years or 10 or 15 y('nrs. Now it. 
dOl'Sn't distill~uish here bet.ween law and evidence. 

T£ IH' tbou~ht tlwy htld gi"cn him too small a sentence nnd thnt. he 
should under lhe ('videllce of the cnsf' ~('t 10 .Wars instcnd of 5 or 
15 ~'ears instcftd of 5, could he send iL back for al'chcnl'ing undcr Lhose 
circumstnll(,cs? 

~lr. LARKIN. No, si r; he could not.. 
~Ir. OEGR,H't'£NRU;D. H e could not. 
~Ir. L ARKIN. No. 
nlr. BROOKS. Any further discussion? H not., t.he urticle will 

sLanclul)provcd u.s rcad. 
Arti (' e 64. 
~Ir. SMA lrr (rC'IHling): 
Arrr. 01. Approval hy the convening a.llthority. 
I n aetin" on the fillding~ and ~I'ntellce of a court martial. the' con\'cninll author­

ity ...ha.1I approv!' onl~' !Such findin~ of guifty. and the !lenience or ~lIch I>!l.r~ or 
amOUn! of the ~cnt('ncl.'. 8.lI he firlds correct in law and fact and determincs should 
be Approved. (1 nl~~ he indicalC!ol o!hcrwise. appronll of the sentl.'lIce shall 
conSlilUte approval of the findings and sentence. 

Rcferellr('s: A. W. 47 (c), (f); A. G. N., articles 33, 54, 64 (d); 
proposed A. G. N., article 39 (b). 

Commento.ry: This nrt.iri(' substant.ially conforms to present. pl'Ilctice 
in aU the armed rorrcs. The convcning authority elln approve a. 
finding only if he finds that. it. conrorms to the weight. of the cvidence 
and that. there has been no error of ll\.w which Illaterially prejudices 
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the substRlltinl rights of the accused. Sec article 59, commentary. 
1Ie may approve only so much of a finding as involves [l finding of 
guilty of a lesser included off('llsc. See a.rticle 59. lie mny disap­
prove il. finding 01' a s('nt.encc for any rcason. 

J\lt', RIVERS. In other words, he hus to nolo. Othcnvisc, it just 
goes by the board? 

t-.tr. LAHKIN. Well, by apl)l'oving the sentcnce it includes nn ap­
proval of t.he fmdi..ngs. lie can't approve a sentence if he disapproved 
tho findings. So approvol of thE' sentence automaticaUy moans an 
npproval of the findings. 

Mr. BROOKS. Well, these articles here apply in cases where the 
com Oland may usc his influence in favor of the defendant in certain 
cases for the good of the servitc or for disdplinary rcasous; is thut. right? 

~Ir. L.... RKIN. That. is right. The principal one is to catch errors 
and to cut down the sentence. He can't incrcaso the sentence. He 
can't send bnck not guilty findings and so forth. 

~h·. BROOKS. Ycs. 
MI'. 1..,,\ JtKIN. But it pJ'ovidl's IUl immediate rcviow right in tho 

field. And this follows present practiee in all scrvices. 
:-'11'. RI VERS. Now, docs that mean that all he bas to wl'iteon thcre is 

approved 01' disappl'ov('d? 
1\11'. LARKIN. Tbat is right. H e can approve nit 01' so much of it 

as h(' w!lnts to or disapprove some of it or sll. 
~Ir. RIVERS. Just. say appl'oved or disnppl·oved. 
~Ir. LARKIN. Thill. is right. 
1'.11'. ELSTON. Where is then' anything in h(,I'o that llulhOl'izes him 

to disapp['o\'C for example, a s(>ntence and then imposc a later sentence? 
MI'. I... AltlON. I think 64 that we just covered covers that. He shall 

"nppl'ove only such findings of guilty, and the sentenco 0[' such part 
or amount of the sentence, ns he finds correct." 
Anything he finds ineon'ect­

1\11'. EI.STON. Well, now, let us take the case where the court bad the 
right. to, we will say, give a sentence of 10 years, but that he in his 
judgment thought the sentl'llce ought to be only 1 year. Now the 
court was correct in law in imposing a lO-year senwnce. 

He just disagrees with the court on the amount of the sentence. 
Now I don't see anything in this section that gives him a. right to 
remit a part of the sentence. 

Mr. L.\RKIN. Well, I think tilt' language "and determines should be 
approved" is t\. detel'lnillalion that he can make for ItLlY reason. 

j\lr. ELSTO';". I don't think that is II'hnt it snys, though. 
~rr. B nooKs, Well, would LhRt come uuder tbe word "fact," there, 

bectluse that rcads "as he finds CDIl'ect in Inw and fact .. " 
~lr. ELSTO';"'. Well, the point J am Jllaking, :\11'. Cilltirmall, is, it. 

would be cm'reCL in law and it would be correct in fact. Ji, is 0. maLter 
of judgment. 

MI'. LARKI!'\'. That is right . 
:\11'. ELSTON. The court may ho.\·c been correct. in law and Ihey may 

have been correct in fact, but it is a matter of judgment. They thought 
the man ought to have 10 yenl'S. The conn·ning authority thinks he 
ought to only have 1 yell!". Now this sentence doesn't. give bim the 
rjght to remit a part of the sentence ItS I interpret it. 

:\·11·. LAnKIN. Wrll, Lhut. ltlilguagc "and determines should be ap­
proved" was intended 1.0 give him a free hand in doing anything he 
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wants for any reason in cutting down the sentence or in disnpproYing. 
" As he finds corre('t in Inw and fact" is a guide to him thnt he al lenst. 
cnn't approve anything which he finds is DOL correct in IllW and fact. 
At ICllst he is bound by lhat. 

H he finds it incorrect in In'" or in fad. either the findings or tile 
scnLe>nc<" then he should d isappl'ovc it. He can only approve III leas" 
wJlIlt be finds correcl and onlY as much !IS he determines hl' wants 10. 

~Jr . E',STON. I think yOli "arc putting nn interpretation on it tbnt 
isn't w!"iUrn tl l('l"c. 

:\11'. D.:GII_\f'f't;~ IUt~D. Your interpretation is that he CflD r{'cluce it 
if it is {'OtTN:1 in law, but he can't increase it. 

:"1 1'. L AItK I.". That is ,oight. 
).11'. Df,GU\f' n :N"U I ED. Do you think it is denr in thcl'e, :'-.1." Larkin? 
:\11'. ELSTOz... You make it deM ill the previous section, lho t he ('llIl't 

increoso iI., but )'OU don't, make it. denr here ihuL he ellll decn'oso it. 
:\[1'. LARKIN. P('rhaps \I'e ca n-­
1\11'. S nooKS. Furt!tNlllore , I think your comment a t'Y goes for be­

yond thot fltticle bccuusc in tho Inst se nLen('c or yout' ('ommen tnI')' you 
say " be ma." disoppl'O\'c n. finding or a "ent,cnce for any reason." 

l\Jr. L\HK IN. ThuL is righL. Thut is the intf'ntion. 
\11'. B nooKs. Which means lhut he eftJl just. disapprovc it. 
:\fl'. LlItI\ IN. That is right. 
:\it.. BROOKS. Il l" docsn't hnvo to rend th(' record or anything eslc. 

li e CUll just soy d isapproved and it is through. 
\ 11'. L \RI\IN. That is righl. I n the Donnal course of ihe I'c\'icw of 

ihc Cllse h(' looks to its le~alitJ and tbe establishmeut of the {Ilets Ilnd 
the IlP\lroPI'intencss of tlle sentence and he shouldn't npprov(' fl ny­
thin~ t lilt is wrong or illegal, hut he can disapprove it if it is illegal, 
if it IS wrong, and for fill." other reason. 

:\[1'. SnooKS. Or for no reason at all"? 
),11'. L ARK IN. Or for no reason at ttl.I. 
:\11'. Rl nms. That is right. 
\ Ir. L.... RK I:'\'. 'fhc classic easc that I lhink Grllrral Eisrnhower 

stated in his testimony brfore YOUI' su bcommittee lust yell I' \\'8S thaL 
cnm though ,VOU might. ha\'e R cnse where 8. man is convicted and it is 
a legul ('onvietion and il is slistainable, thnl mlln may ho ve such n 
unique vnluc Ilnd nw.y be of such importance in a ccrtain circu llls tance 
in f\' wur orel\ thllt. th c rvmmllncii ng officE:.r may say "W(' II ho did it. all 
right. an d till'\' PI"O\'N] it nil right, bu t I Heed him and l wimL him Ilnd 
I nll1 just going to bust, th is cnsn because I wllnt to scnd him on thi s 
spl'cio l mission." 

110 hus t he right. to do thn.t,. It is that frco rein-nil of which 
Opel'il.LeS to th c udmn togc of the accused~-

1 11". EI,S'I'ON, Doesn't this lllst senten ce more 01' I{'ss rcfer to a case 
that is going on to the uppel' comt., up to tbe bOil l'd of review? In 
other \\'ords, when the board of review gl'ts the case the bOilrd of 
review woul(lundCl"stand that since he didn 't express any disappl'Oval 
of the sentence it is preSutnN] t.hat h(' npprovcd o f the sentence? 

l1r. L .... RKIN. No. I think thut beenuse he has approved of the 
sentence it is l)I'esumed tbat he has approved of the finding of gu ilty. 

~Ir. ELS1'ON. W{'II, I think we ought to e1ellrly indiciltc that be bas 
a r ight to ..{'miL a part of the sentence. 

:\lr. B nooKs. :\11'. Smart has something he wlints to say in that 
respect. 
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}'Ir. SMART. Weil l in old art icle of wllr 51 you ha\'o words to Ulis 
effect: 

The powl'r of til(' Pr(,sirl('nl, thl' Secretar," of the Departmellt or the Arnl~·. and 
an~' T('\' icII[llj( lLuthority 10 order the execution of a ~cntcJl('e of a COllr," martial 
shall [ncludl' the pow('r to miliJ.:llle. r(,rnit or slL~pend the whole or any part then·of, 
CXCI'I)t that 8 death >'cnte!)c!' mn)' not be suspended. 


Now this pflI,ticula r nrticl{' here brings up It phase of command control 

thnt 01><'18t(,5 to tht' benefit of the accused. 
 


1 well r£' lfl('mb('1' Gellernl Collins' testimony before the conlln itlee 
2 years ngo whrll he talked about his authority, as of that l ime, to 
em pty thl' whole gUllnlhou!!c if he wanted to . ]I £' h ll.d a bunch or 
people out there who hnd oC'cn COiwictro. Thl'.\' were getting rendy 
to go to combat.. nne! he wllnt('d to gi \'o thom it chnnco to wOI·k th(' ill ­
sch'es out from lI11d{'/" n s£'/"ious conviction. 

11 (> StlSI)('nd{'d th£'i1' S£'I1I£' I1(' (>S and let them all go bfll:k to combnt, 
If til{'y mfH\fI l.'1Jod he /"£'/Uit.lN\ the ('nti re sen tence, Now Ih is pennils 
th{' ('olweni ng IUllhorit.y to do the very same thi ng, '1'lmt is t.h(' 
intent. As t.o the appropriat£'ness of the lu.nguage lIs('d, 1 am no t. in 
posit.ion to say one way or the othcl'. BuL that is the inte nt of it 
and it works for the benefit. of th e tlccused. 

:-' 1c', EU51'ON. Yes, C'(,l'tuinly the language you rend is clenl', 
Them i~ no doubt about that language. 

:\ 11'. BnOOK!;, Well, is it possible to mflkc a change in thn t nrticlc 
so as to nll~ke it. V{,I'V cienl"? 

:\11', L,\HK1N. 1 tllink so. I think :\ 11'. Smart aud I can work out. 
something where a.h.cr the words "law and fnct" we could say in 
add ition-
the eOllveuinll; authority may for ally or for no reasou disapprove a finding or 
reducc a sentence in whole or in part ­

0 .. so mething lik(> thnt. 
~ lr. }:;U'TON. Y('S. 

:\ 11'. LAnKIN, It is the sume idea. If we can express it more cleurly 
and mak" it sure, thrr(' is no reason why we should not.. Let us try. 

~Jr.llnooKs. 1s it. all right, th en. to authorize ~Ir. Smart nnd :\11'. 
Lnrk in to fnshion thut. wordi.ng nnd bring it in in the morning? 

~Ir. LARKIN, We will bring it back when we ha\,(' these eight or 
nine othol' things to discuss. 

~Ir. BnooKs, If there is no fmothel' discussion, then, on article 64, 
we will appl'o\'C it with thcl'eservatiOll we have mucic, 

Arlide 65, 
~Ir. SMAIlT (r('o..ding): 

AnT. 65. J)i spo~ition of record~ after re\'icw by t.hc convcning authority. 
(a) Whcn tho cOllvCl1infl; authority hll.!! taken final action in a gcneral court.­

martial CI...~e, hl.lllhall forward the entire record, including hill action thereon and 
thc opinioil or opinionI' of the IIlnff judge advocate or legal officer, to the appro­
priate Judp;e Ad\'ocale Gcnernl. 

(b) Where the !lenienCe of 1\ llpecial court martial as appro\'cd by the eon\'cllin,u: 
authority includC!l a bad conduct di~charge, whet.her or not slL>lpcndcd\ the record 
IIhall be forwardcd to the officer exercising general court-martial juris( iction ovcr 
thc command to be rcviewed ill the samc manner as a record or trial by gencral 
court rno.rtial or directly to the appropriatc Judge Advocate Gcn('ral to be 
rc\'iewed by a hosrd of rc\iew. I f the sentcnce as approved by all officer cxerci;dng 
general court-martial juri~liction inchldes a bad conduct di~harge, I"'hether or 
!lot IH1$llCnded, lhe rccord shall be forwarded to the appropriate J udge Advocate 
Genera to be revicwed by a board of review. 
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(c) All other special and ~ummlll'Y court-martial records shall be reviewed by 

II judge advocate of the Army or Air Force, a law sllCciRIi~t or the ~avy, or a 
law specialist or lawyer or Ihe Coast Cuard or Treasury Department, and shall 
be tram;milted and disposed of as lhe Secretary of the Department may pro­
scribe by regulations. 

j{efcrtmces: A. W. 35, 36; proposed A. G. N., ilt'ti cl es 21, 39 (d), 
39 (e). 

Commentary: Subdi\risio n (a) incorporates prescnt Army practice. 
Nn.vy pmctice is similar e:>.:cepL that no opi nio n by lhe legal officer 
is required. 

Subdi'lision (b) is dcri\'e<1 from A. '\. 36 e:>.:cellt thal the r('cord 
may be scnt directly to the Judge Advocate Genera. This alternative 
is permitted in order to pro\'ide for situations where no judge ndvocnt-e 
or Inw specialist is assigned to the staff of the officcr exercising genera l 
courl-lIlarlill] jurisdiction or where direct. transmittal to the Judge 
Advocate Gcnera l or j). branch omce would be morc c:\:peditious. Pro­
poserl A. G. N., n.rticJe 39 (d) is simi lar to A. W. 30. 

Subdivision (c) permits the I'eview of other sW'cinl and summary 
cou rts mlut.inl to be prescribed by regulations, su bject. to t.he require­
ment that. Ill! such records shnll be reviewed by n lnw specifllist. or 
judge advocate, or lawyer in fl, Const Guard cnsc. The rcnSOn for 
this provision is t hat. the volume of Cfises, the IWfiilabilit.y of law 
spC'cinlists nod l'udgC advocat.es, and til(' feasibility of reviewing 
records in the fie d mny difTel' in the \'nrious nrmed forces. 

The disposnl of specinl nnd summnry court-mnrtinl records is also 
left to regula.tion, becnuse of thC' varyi.ng needs of the nrmed forces. 
It is intended, however, lhnt. such reco rds shnU be retaincd until no 
longer of usc either to the nnned force concerncd or to the nccused. 

Mr. BnOOKs. Any discussio n on article 65? 
Mr. n IVEnS. That mcans that. flny lawyer in the TI'ensll lY Depart.­

me n!, whether he be a tnx mUll or not, could O. K. 01' rcvicw it ? 
MI'. SMART. Techniclllly speaking, I guess you would be right, but. 

tho.t certainly is not. the intcnt. of it, Mr. Rivers. The genera l counsel, 
1 am sure, is the individual intended. 

MI'. RIVERS. It says any lawyer. 
~ l r. BROOKS. Wcll, of course, that f'(>vlew is all in favo r of the 

defendant. 
Mr. LARK IN. Well, that section (c) has to do with special cour ts 

marlinl in which therc is 110 B. C. D. imposed. 
Mr. n.IVERS. I sec. 
MI'. L ARKIN. Or lho ncx t lower courL-lhc summary courts martial. 
M I'. R IVE RS. Yes. 
M I'. L An KIN. And it is IcfL, of course, to Lhe Sccretnry of the 

TI'CflSlIl'Y in peaceti.me fiS fll/' 11S the Coast. Guard is concerned Lo 
designnLc the approprinlc lawye/' and I am quite su /'e lhflt. you can 
be confident, that he will dcsignil.lc the chief coun.sel. 

i\h. BnoOKS. Any fu/'ther discussion? Any objection to lhe 
nrliclc? If not, we will appro,'c it. 

Article 66. 
MI'. S~URT (rending): 

AIlT.60. Ucview by the board or review. 
(a) The Judge Advocate General or each of the armed foreel! shall constitute 

in his offico one or more boards of review, each compQsed of not lCII." than three 
ollicct'8 or civilians, each of whom shall be a member of Ihe bar or a Federal court 
or of Ihe highest court of a Stale of the United Stales. 
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(b) The Judll:C Advocate Gcncrlll tthul1 refer to a board of review the record in 
every case of trial by court martial ill which the sentence, lUI approved, "trcct", Ii 
general or flap; onicer or extends to death, dislUissnl of an olficer, cadet, or mid­
shipmlln, dishonorable or bad-CQllduct di~charge, or cOllfinemcnt for more than 
1 year.

(c) In a case ",fcrrffi to it, the board of rcview!<hall act only with re>'pect to the 
findinv; and !'entence Ill' appro"cd by the convening authority_ It ahall affirll\ 
only s.uch lindingll of guilly, and the ~Cl1tCI1CC or such parlor nmollut of the sen­
tence, fI.S it find_~ correct in law and fael lind detcrminc~, on the ha-is of the entire 
record, ahoilid be nppro\"ed. I n conl;idcring the record it !!hall h:\\'o authority 
to weigh the ('\'idcncc, judge til(' credibility of witnc.~s('~, Ilnd delermiu{' con· 
trO\'erted (IUC'f'tion~ of fact. recOKni~.ing that the trilll court SllW and heard tho 
witnesses. 

(d) If the board of review "'eiS a.~idc the finding;; and S(>ntenc<" it may. except 
where the wltinp; ~ide is ba.'>f'd on lack of ~ufllcient e\'idenee in the record to 
.support the findingJ'!, order Il rehearing. 01 herwL"C it shall Ordef that the chllrges 
be dismissed. 

(e) Within 10 daYIl after IIny d{'ei~ion by 3. board of f('vil'w, thl' Judge Ad\'ocate 
Gel.leral lila), rcfl'r the case for recon~ideration to the ball\e Ot Illlother board of 
revlcw. 

(f) Otherwise, the Judge Advocate Oeneral :shnll, unl{'i'!..~ thNe is to be further 
aCI ion by I he Pre~idcnt or t h{' Secretary of the Departlll('nt or the Judicilll Council, 
inl!'trllct thl' cOlwclling nuthority to tllke action in accordA.tI(:e with thc decision 
of the board of revie..... If the board of re\'iew has ordered a rehearing but the 
cOllvening authority finds a rehenring impracticabl{', he may dismiss the charges. 

(g) T he Judj:lc Advocntes General of th(' armed forcc;l ~hal1 prescribe uniform 
rules of prOC('{lure for procecdinw; in alld before bollrds or T{'\'iew Ilnd ~hllllm~t 
periodically to formulate policies and I)rocedure ill regnrd to review of court· 
Illartial CMes ill the Offices of the Judge Advocate>! General and by the board!! of 
review. 

Referenccs: A. W. 50 (a), (d), (0), (g); 51, 52; proposed A. C. N., 
a.rticle 3{) (0), (f). 

Commental'Y: This afticl(' adopt.q the A.rmy system of review by a 
forma.lly constituted board. Required qualifications of the members 
a.re new, however, and a pro\'ision permit.ting ch'i lian members hIlS 
been added for the Coast. Guard. (See subdlv . (0.).) 

Review of all the cases specified in subdivision (b) is automatic, 
whether 01' not tJle sentence is suspended. The typcs of cllses 1'0­
c('iving automatic review by UIO boal'd are substil.ntia lly the ;mme as 
those under the present ArticlCR of \-rar except, that for sentences 
ill\'o}ving penitentiary co nfinement. there have been substiLut('d 
sen tences illvolving confinement for mOfe UUUl 1 yenr. Tlus eonfol'll1s 
to changes in tho system of confinement in article 58. For review of 
other cases by n board of review s('e article 69. 

The board of n'\>;ew sba.H aifirm a findi.ng of guilty of a.n offense or a 
lesser included oITense (seo art. 59) if it determines that the finding 
conforms to Ule weight. of Ule ovidrnce and thnt. tJlNe hns hcwn no 
error of IIl.w which mnterio.lly prejudices the su hstanlin l righ ts of tho 
accused. (8('(' urL. 59, Conul1cnLary.) The board may set Ilside, 
on. the basis of the record, nny pan of It sen tence, cithcr because it i.s 
illegal or because it is inappropriate. It is contemplated Utili, ihip, 
power will bc exercised to cslabhsh uniformity of sentences throughout. 
the armed forces. (See IlfL. 67 (g) .) 

Suhdivisioll (d ) deals with the power to order a rehearing. (See 
urticle 63). 

),,11'. BltOOKS. Any discussiol\ on this article? 1 nOlice in my 
records hel'o lha t subsection (b) was the ono IlS to which Colonel 
Melvin Mans recommended some !'lorL of snving clause. :\lr. Smart 
do you r('memhcr just "hut he hud in mind thcre? ' 
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~dr. L\I{K[:'. J tJlOught, ~rr. Chairman, in t.hat connection he 
ohjrctcd or some witnt'ss objected to the mandatory review (or general 
or fllig officers. 

~I 1'. BnooKs. I think his idea, if 1 rccaJi it, was that JOU singled out. 
gCllrl"al or ling offiel'l'S. 

:\If. L"HKIN. Yes. 
).Ir. BROOKS. \'Vhil(' it. didn't. cover others. 
?>olf. LAIlK"', That is right, but it. doesn't apply IlI're hecaus(' in lho 

Ilrli('i(' providing (or the .Judicial Coull('il tltero is an DlilOnllltic revirw 
of til(' ellSe of a g<'llel"oJ or flag oflicer where there is not. of til("sc ollwf 
types. 

Hin('13 they all nre automatically and mandatorily ['(,viewed here, 
why { don't. think Ill(' cri ticism applies if it is a goood (' r ilici"ffi in any 
ca.;;;(', BULl don't tJlink it Itpplics hel'e. 1 don't know what. criticism 
you af(' rd(,n'ing to in the nosellce of thot. 

),11'. SM,Ul'r. 1 think that. tJlnt. is correct, l\[I', Lorkin , B e WtiS 
rr(el'l'ing to: Why didn't you specificolly men Lion other ofliccrs, othOI' 
tJl OIl ling rank 01' geJle-rot officers? 

)'lr. L ARKIN. Y<.'s, 
,\II'. S)IAHT. And why didn't you ta.lk about enlit'ltl'd men, too? 
.\ 11'. LAI~K I N. Yes. 
1\ 11'. SM\ltT. Thnt. wus his complaint.. 
).11'. BnooKs, " -rll, whot is your answer to I.hnt? 
,\II', L ;\llKIN. \Vell, this pl'o\'ides a.n Ilutomatic l'e\Tiew before the 

boilrcl of r('view of the ehnril('l('r 5pell('(1 out lwl'(', 11S to fnets IIJld 1:1W, 
(01' g('nel'il l 01' flilg officel'S no moUer what ofrense they M(, t'ollvielcd 
of nnd 110 mlillel' how minor ilnd for evel'yol1e els(" including gencl'Ill 01' 
flng- o(fit'C'rs, in til(' ('vellt thnl til(' finding is d<'tllh, dismist'lnl, dishonOI'­
nbll' dischnq;(" bild l'on<lu('t disdlllrg(', or confinement for over a yenl', 

The only tiling' in oddition thnL this does for il genl'1'Il1 01' flug officel' 
is I hil I it gi yes It mandatory I'('view of the ('ase ('\,('n t hougb the sentence 
i!; nOI dl'tlth. dismis;;.nl, or confinement. 

:\11'. HIVEltS, Thilt oil' ofJict'r who is U11(1('r investigation no\\" over 
in BI'itoin I think C('neml Bissell- would be one under this nrticle, 
Of ('oursc, Ill' is undl'l" pl"('inn'stiglltion now. 

~Ir, L.\UK IS. Thnt is right. 
;\11', RI\'~m!';. Now, \\ hot is h(' bl'ing chnrgc(l un<iE'I', the Elslon bill? 
l-.Ir, L ARKIN. 1 don', know. 1 don'\, know that lll l' t'hurgc lUI S bl'('1\ 

fOl"muhtt{'(1 as yl't, .\11", Iti\'l'rs. 
]\ 11", l{1\' EIUI. Il l' is IwillI!" in\' ('st ignl('d und('!" somet hing. 
1\11', SMART. II nppilrellily is a chtlrge und('!' thc nill('\'y-sLxth lutic10 

o f Will'. 
]\1 ... I)E(;nA~'JI"ENnn~J). Conduc\' unbecoming nil Offi(-C'l' and fI gentle­

mnn, 01' sotnNhing of IhaL kind, 
,\ 11'. LARK IN. I don't know, J IHlv('n't hcnrd . 
:\ 11', BltOOKS. Now, for installce, in tb(' e\"cnl of il ('11se Jlnl'olh'ling 

thllt of a 1ll1l11 wi th t il l' sn l1l{' rank, his case would first go through the 
trinl ('OUI't, of {'Olll'Se. and t hell the eonv('ning offi('cl'. 

). I r. L.AnKIN, 1'('s, sil". 

1\11'. BnOOKR. And thcn would come hNe to Ihis I'('vi('w. 
:\ 11", LAltKIN. As would ('very othel' ('use Ihat includes a sentt'll('f' o f 

d('nth , dismissal, dishollorilbl(' discbilrgf>. had-condu(,t dischnrgc, or 
confin('m(,111 for mort' thun u yen!', 
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~Ir. BnOOKS. Bul now if that were an enlisted man , it. would not. 
follow that. some procedure, would it? 

:\1 r. LARKIN. ... <'5, si r ; if the senlence on the enlisted mall wns either 
death, dishonorable disehargc, iLod so on. 

:\Ir. BnOOKS. Say the s{,llteucc was lesser than that. 
:\Ir. L .\ltKIN. That. is right, lhen it would not. 
).. .... BROOKS. It. would not. 
),, 11'. L.~RKIN. That is J·ighl. 
).. 11'. BROOKS. You heard the explanation, gentlemen. Anyobjec­

tion? 
:\Ir. ELSTON. 1 would like to RSk a question on some other parts of 

this article. 
:\11'. BUDOK!;. Go a head. 
111'. E),STON. This is the first lime you hnse permitted civilians to 

serve on bonrds of review, isn't. it? 
i'o l r. l..u\UKIN. Thnl is right. 
1 1r. EI.STOK. Now, why were they included? 
1 1r. LAIU<IN. Well, tlH'Y were included initially at t.he request. of 

t.he Coast. Gunrd-not. that. it. be worded this specific way but. the 
Coast. Guard docs IlIIve (·ivilitl ll lawyers working in Lhei r court­
martial procedurcs during p('Ilcetimc, and they feel they 81'0 very 
competent. 

They don't have all unusually lurge mmlber of officers in their 
review, and lhey \\'nnled to be free if they desired to oppoint it. ('ivilioll 
lawyer working for the Coast.· Guard to 8 board of review. This 
wos t.he easiest way to moke thal provision. Of course, it is nol. 
mandatory that civlliolls sit. on a hOlLl'd of review. 

IL is up to the Judge Advocnl<' General beeaus('. he appoints tbe 
memh<, l's o f the boord of ("e"jew and they would siL on them only in 
tIl(' ennt. he desired il. 

No\\' the Navy said thatlhey might. rmc! thaL usc!u!. Thcy have 
in thc pasL had sevcrnl civilian lawyers who wcrc working in their 
oflic(' for a numbe!' of years and who were extremely compet(ll1t. 

The No\'Y dol'S not of course now have a statutory board of re"iew 
of this charact('l". This is paLterlled allel' the board of !'('vicw in the 
Anny !'eview system. nut of course, os w!'iLten herf', it npplies to 
tiJ(I Nu\;'y" ond will require them to 11I1\'e one. 

}'II'. F~I.STON. Now I noticc in article 62 permission is gl"l1lltcd the 
cOIwening IHllhOl'iLY to J'clllnnd thc case foJ' the (:orl"(I('tlol1 of nn 
Ilppn['cnl ('1'1'0[' in til{' I'('('ore! or omission [11 the !'ecord. But. tJull. 
sn me Aut.hority is nol. grtlntcd here. \\70S thel"e any I'Poson for 
omiLting iL1 

~Ir. L AH K[N. Well , it WIlS felL J think th oL if the board of I"('vi('w 
found stich It record uftN il. had becn screened by the conv('ning 
authority, since they arc on Ilpp<,llnte tribunal, it. is notncccsso l"Y to 
give it to them llnd ol! 1lwy wou ld have to do is scnd it back to the 
convening ollthority ond II.Sk him to have it.. corrected. 

AIr. ELSTON. I notic(' that you have provided here that the sen­
tences of more than a yeal' nl"c to be reviewed. W11y is that. not a. 
yCllr 01" mOl"e? Thll t. is subsection (b). 

).11'. L ARKI!'. I sec it. 
~Ir. BnOOKS. lay 1 ofTer this thought--­
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~[r. L A IUON. 1 don't. know that. there is any r Nison. Colonel 
D insmor e> slIgg(>!;tcd that felony is construed in many jurisdict.io ns 
as a yeRr and 'n day, but I don't th ink it. is uniform by nny mcans. 

I 8m (I'unk Lo say T don't know that there is SIlY r<'llSOn why it 
cou ld n' t he fl year Ot' more , 

;\1 .., ELSTON. 1l seems to Ill(' it. ought to be b('Ca llse 11 gr(,flt. many 
senlt'nc(>s art' for R yellr. 

:'II ... LAUKIN. Yes. 
)Ir. ELSTON. Thf'rc is not. much difference between fl. year aud 

a year and lL dn.y. The reason for the year and tl day in the F ederal 
courts is bccausl' 1 be1i{',"0 the law is that. you can't confin e n man in a 
peni tentia rY unlcss he is sentenced for morc thun fL yenr.

:\1/,. L ARKIN. Yes. 
)[r. ELSTON. Thill. is why judges make it a year and a d ay. 
)[r. LAIlK I N. III so me Stf1tes, however, I know-New York pa r­

ticu larlY- II ycar'g sentence makes it a felony if no!, otherwise st ated . 
.i\fr. Er.sToN. Yes. 
Mr. LAUKIl'.. And it doesn' t have to be (l, yell I' and fl. day. 
Mr. E r,S1'ON. h is in a great many States. 
Mr. LAUION. Yes. 
~Ir. DEOnA ~·FENRIED. In some jurisdictions, though, you cnn 

give a mall 12 months' hard labor I1nd it would be under n. mis­
demeanor or statute, whereas if it prescribes 0. year in fl pcn itentiary
it. is a Celony. 

~Ir. L AR KI N. Yes. 
~[r . BROOKS. Isn't that. the old common Il1w, that where you 

wan t to mllke ita felony you prescribe a year and a day? 
:\ [ 1'. L A RKIN. 1 think so. 
:\11'. B ROOKS. And that takes you to the penitentiary instead of the 

jai l. 
~Ir. L/diK I N. Yes. 
M r. ELSTON. Well the rule with respect to what is a f('lony as I 

understand it is thll t the place to which he is sentenced determ incs it. 
He mal' be sentenced tQ 0. penitentiary 01' 0. reformatory if it is a felony. 
An.Ythlll~ less than that is 0. misdemeanor. 

~Ir . BROOKS. :\Ir. Smart, do you have nn idea on that? 
:\ [1' . SMART. I think the most important thing to keep in mind 

hC!'e is the fact that your subordin ate court is limited tQ a 6-month 
pena lty, so that your specinl cou rt is in no event Ilble to confine for 
more than 6 mont hs. So nny sentence of 1 yen.r is in every instance 
given by a gen('ral court martial. 

1 don' t think wc should cling too closely to the ci"i l interpretation 
as to what conslitut('s a felon.v ItS against fl. misdemea nor . I thi nk we 
should hotto/' conside r th e jurisdictions of the cou rl,. here . I strongly 
feel that geneml c:o\1l'ls aJ'(' not givi ng sentences of a year and a day. 
TIl('Y cling 1.0 perhaps an e\'en number of months. And I havo tbe 
personnl f('cling Lhat Ihis shou ld say 1 year 01' more. 

~ l l'. ELSTON. I rnO\'e, :\11' Chairman, thllt Wf' mak(' lhnl (,hang-o. 
:\11'. PIH LIlIN. Thai is right. 
:\ f r. B nooKs. You heard the motion-change. 'Yill you state your 

motion, again? 
:\11'. ELSTON. The motion is to amend subseClion (b) on line 8, by 

striking out the wOl'(ls " more thun one" and making it r('ad " for a year 
or more." 
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\II',13l100KS. You hrunl the motion. Any obj('ction to it? If not, 
it is adoylcd. 

:\[r. ELSTON. Xow. ).[1'. Chairmun. thcr{' is Oll{' oth('1' question that 
l think was raised bv some of th(' w-itncssc~ who trstifi('d before us 
I\.nd thllL wns with respl'ct to subsection (r), WhNC the .Judge Advo­
('nle Gl'Il('l'ul is given ulIlhol'ily to refer n cnsC' for r'('considCnltion to 
the SfllllC or allotlwJ' bOil I'd of l'C'vi('w. T he argument was Ilmd(' thitt.. 
there wasn't any finality Ilboul, it. 

If the Judge Advoeutl.' Gt'lleml wasn't sn,lisficd with th(' decision of 
the bonrd of I'('\'iew he ('Quid just s('lld it to nnothl'l' bon I'd find it would 
givc him too much uuthol'ity. Th('fc ought to be sOlllrlhing final 
about the action of a board of review. As long itS he is not satisfied 
he s('nds it to another board. 

So a('tuully be is th(' one who is practieally di('tating what oughl.. to 
b(' don(' by the board of r('\'i('w, 

).11', LARKIN'. I I"('cflll that el'itieism, ).rr. Elston. The id('a here 
SubstullLially \\'[lS this: The bOl1rd of rc\riew's judgmC'nl is not neces­
sa rily final, fol' two reasons. Thc first. is lhal.. the judg(> ndvocate cun 
if 11(' is dissat isfied with it.s d(>cision send it. t.o the Judicial Council ­
ilnd not on petition-as n maUN of righl.. fo r futur(' re\ iew 01' the 
acclIs('d himself mily petition the Judicial Council for fur ther rcv'iew 
on questions of law, 

Now, the board of reviews as provided-and there flrobably will be 
s(,Y(,I"8I, pel'haps morc thfln that b('eausc the ~\l-my I belie\'e ilt the 
present tim(' has four and during: th(' war they had a larger number­
con tinu es jurisdi('tion as provided in your bill 0\"('1' faets ns well as 
lal" , 

Now, there may be a easr or lIwre may b(' cases in which the board 
of 1'C',"iew will reverse not. 011 a quest.ion of law bul.. on fl constl'tlction 
of the fncts or on thei l' ide-fl of thc crcdibilil..y of fl witness thnt is diffe-r­
ent from the credibi.lity that the cou rt gfl\'e that witness, 

On t hal basis lhe Judge Advo("flt(' Gencml \\"ho might disagree could 
not >:lend that qurstion to the ,Judicifll Coullcil sill('(' it. is Il. question 
of fllct, and it may b(' a CflS(' of such impOitallcc thnt. he would like­
I1110thel' group, say another group of his own, to review the facts. 

If, of course, he were to S('nd a CflS(' to the bMrd of I'evi('w because 
hc disagre('d with their findings on the law and you got il different 
decision f.'om another board of I"cYie-w, 1 should say t.hat is a perfect 
case on the Is\\" for th(' Judi(,jnl Council. If two bOElI'ds of re,'jew 
diifrl' 011 the In\\", why it cCI'lninl.v needs sl'ttling some plat'e, 

But. if they disagrec or he- disllgrces with a bonrd of r('\;ew on Lhe 
fatts, why there is no otht·r pillce for it to go cxccpt anothC'1' board, 
ftnd il.. may well be such an extremely important eas(' tlmt. he would 
Ii kr to Imve anoth('I' opinion ns to Ul(' constrll("tion of the facts, the 
cn·dibility of the witnesses, or the settling of controvt'I't.ed questions 
of fact. Now, it was 011 that bllsis, rath('l' thlll) on anol..lwr- ­

).11', ELSTON, Well, ] am not. objecting t.o it at all, I think it 
pe-rhaps gi\'es the accused the same opportunity for review Hlflt the 
prosecution would have, It is just perhaps another safeguard for the 
accused, It mjght give him another heuring, 

).(1', LARKI N, Yes, 
~ Ir , ELSTON', But the question was rn.ised and thel'e was objection 

by some witnesses so I thought we ought t.o at least consider It, 
MI', LARKIN', I understand, 
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11r. 13noOKS. Colonel, do you want to say something? 
Colonel DINSMonE. 1\lr. Chairman, 1 nm glad :\ Ir. Elston raised that 

point. He slated that correctly. 1 think Lhe criticism was raised 011 

the assumption tha L this was a disadnllllllgc to the accused, whereas 
of len enough it, is dc('idedly to his advllntnge. 

In a recent cnsc the board of review held that lhe story of the defense 
which the accused presented was incredible. 'fhe Judge Advocate 
General wilsn't, satisfied. He did not send the case to nnother board 
of review. He sent it to the Judicial Council because it is the kind of 
case be could send to the coullcil. 

The council h('ld the samc way. The Judge Advocnte General still 
was not satisfied and referred the case to two of Llis more experienced 
assistants. Of COU I'SG that. was IIOt a s tatutol'Y rderence. it. was for 
his own personal nd,·ice. They took a different view from the board 
and the council. 

So 1 merely want to point out. that it. works at. least bOLh ways nnd 
often enough in favor of the accused. 

':\11'. oEGnAFn:r;nu,:o. But. in Lhat pnrticuiar case there were two 
men that were working right there in bis office who decided t hnt the 
board of review was wI'ong nnd the Judicial Council wns wrong flnel 
thev really decide the thing? 

Colonel OI NS,\IOnE. Well , they didn't , ~ [r. dcGmfTcmicd, becn,use 
the cnsc, of ('ours(>, hnd to go to the Secretary. But. the Judge 
Advo(>nte Gen(>ml bad the benefit of their advice, just. like 1 might 
('ollle to you nnd suy " What. do you lhink?" It wouldn't have any 
offkinl slanding. 

:\Ir, oEGRAFFt;:-mn;o. They rctlJly didn't decide it. 
Colonel DI :-'sMolu;. No. 
:\Ir. DEGRAFn:~ RIED. They just made suggestions. 
Colonel DtNSMORE. Yes. 
:\11.. BROOKS. Coloucl , this won't apply in lhe case where lhe first 

bonrd of review finds lhat nil error hnd been committed and the man 
wns not guil lY. 1n that instance there would be 110 s('cond honrd of 
revicw, woulclthel'e? 

Colonel DI:-iSMORE. I disagree, AIr. Chairman. I think you could 
send it. 

:\Ir. BnooKs. 110\\' would that be to tlw nch'antage of the ac{"us('d? 
('01011<'1 DI:-I::;\I0IlE. That would not, 1 don't Sit)' it is alwllY'I to till' 

Ild"n1l1n~f' of til(' UC(·USI·(1. 1 n)('r('ly want to POillt ouL iL works out 
both ways. 

:\11'. BIlOQKS. It {'an Ill' {'ither to th(' Ild\"lllll!lge 01' Lile ciisnd\'llntngc? 
Colonel nlN"SW) II~;. That is (:orTl'('t, 
~Ir. LAHK1N. The GOYNIHlH.'nt should have illl ndV~Hlt~lg(' &)mc· 

timc'!. too. 1 mCILII it should Ill' nil cqulli basis, with both Illwing the 
Ildvllnlngc. 

j\!J.. Eurro:\', E spt'cially afler you gct into the high(>l' l'OUl'ts of 
n Plwal. 

,\II'. L ..\nKIN. I~Xi\tllv. 
:\1 ... SM \nT. It hilS l)c(,11 my t1l1cil'I'!;lanciing-and J Slil.n(\ to he (,or· 

I'('('I('(] by th(' .rudg(' .\ dm(·nlc Gen('rnl of t he "'Navy, ,\dmi rn l Russcll­
I hll"(' clis('u5Is('(\ tim jJnrtio..:ulnr article with him und his pnrti('ulal' 
fl'eling is that it would n'sult in n benefit to the Ilt'cused. 

,,'Iwr(' th(' hOllrd of rl"';('w hil.l! affirmed il. !';entt.'llcc whi('u Iw f('lt 
was (>lItirel,Y too much, in the inl('-rcsL of the accused h e fell. h(' oughL 
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to be> nhl(' to "cf('1' it to nnoth('!' boo 1'(.' of r('vi(>\\-nnrlil't th('lu s{'(' if lh£'y 
wouldn't knotk thul s('nlC'IH'(' down In sonU' drgrC'C'. 

:\ow, of ('Otl!'S(, flS VOU hnn' poilltC'<i out. frl IlS assume> thllt thl' 
board of r("\·h·\\ woule) nM ngrcc with tlu' findings !lnd sC'nit'Il('{' und 
might, \'t'I'.\' w('I1I'('\{'r<i(' them. Tn thot (,Hill he eould tllk£' that ('os{' 
undl'r til{, prt'sC'nt wording of this s('rtion ((') ilnd I'cfrl' it to another 
board of I'('vi("w. 

:\11'. HlloOl;:l:;. Wt'll, wl1l1l Ot'eIlI'S to my mind is this: SUppOSf' till'," 
would hold tlmt fldllllll" thf'r(" WI1S no basis for ('Oll"i('lion and Lh(' Illan 
was inno('('nt. ~1 0W, (Io('s that 111('11 nmounL to 0 double j\'opurdy 
wh('11 VOll tum thllt 0\'£'1' to ol1olhcl' bonn\? 

;"11': S,r<\HT. II, is not j<'opardy, si l', bC'{'ltllS(' t his is not triol pro­
c('dul'C'. This is app('lIatC' pl'o('C'dUl'c. 

).11'. L AHK I X. \\'ril, und C' 1' the jeopard.\' plx)\' ision, yOIl I'ecull, 
jeopanlv clot'S not nttadl until til(' finding of ~uilt.Y is final. 

),11'. i3HOOKfI. It s('(' ms to me it is ,"ery CIOl't' 1.0 double' jl'optll'd,v, 
whell OIiC trihllnlll finds [l ml1ll t.o be innocent and then tum him over 
to Ilnothel' one fOr h(,luinp;. 

),11', D~;nRo\.n'I':snH:l), Supposc tlH' board of rcVif'w would say th(\ 
evid{'lw(' was insufiL('iC'nL to SlIstllin l~ Yerdict. of guilL,v IHld order him 
dischargNI, Lhal would hI' tantamount. to 8. vC'!'(li('t of not guilty , 

Sonwtilllt's tlu'v !l('ml it bllck for a new It·illl if ! hel'(' 111'1' el'l'Ol'S of Il\,w, 
),11'. Larkin. 'rhnL is ril!hl. 
~11', I)t:GR \}'Ft::"IIUIW, But sometimes thc Ilpp('lIut(' ('ourt holds 

from thc 1'(,('01'(1 thnt the ('vjelt'nee is not su(J'icient , Ilnd tJlC'y don't 
or<lCI' it bllck fol' fl, r('trial. 

1\11'. L AIIKI.,\,. But. the ,Judg-e ~\'(h-oent(' GI'IlNal hill! t he right in that 
case to send it {orwanl to the Judieilll Coullcil to det(,l'minc the que's­
lion fimlil," und oncC' and fol' all. 

;"11', I<;LSTO'\, WeU, isn't it true, too, in the ci,·il courts that if you 
gel into the court of appea];, and the court of appeals decides in fnvor 
of the IIcclised and orders Il retriill of the caS('? 

~[\'. L,\ItKI7'<. Yes. 
:\11'. El.foi'l'07'<, 01' eve n orders the di;omi!'.Sal of the tlccuS<.'d? 
l\lr, LAIIKI..-, Y(''1. 
1\11'. ~:;LS'I'O!\, Thc State can llppeili. 
::\1 .. , I.AnK I N, Thnt is I·il!ht. 
.\ fl' , ELSTON. FI'OIll Il decision of the court of Ilppeols. 
l\lr. L .... IHi.IN. Exactlv so. 
)'11'. EI.STON. Tho i'ilIPI'(,IllC Court Illa.\' 1'0,'01'50 ! he COUl'! of appeals, 
1\11". 1..,\lO\"IN, TIHI! is rij:rht. , 
?>Ofr. IH;OuAfn;NluEn. Bu! it is still i n il cou rt , .i\1r, Larkin, isn't it.? 
1\iI'. LAIH..tN, Sir'? 
:,\11', DEGuH'FESlllED. 1n the civil COllrt, if you wel'e to appenl frolll 

tl. deci l'ion of the United Sillies circuit. court of app('ols it. would go to 
the L'nitcd Stlltes Supreme Court. 

;\[1'. L AnK IN. YCS. 
:\ 11', OEOIlAFFE7'<H1ED, It would still be in a court. 
::\iI', L .\UKI7'<. That. is right. 
;" 1'1', Df:;OnU'FE:-':HlED, l Tndcr this method here, tho way the'y In\Vc it. 

wod,cd out hNe. it <lO(>SII 't go to nnother tribunal. It goe... to the 
jud~c advocate 0 1' g'OCO;; to thc S{>crellll·.v. WIlS lhllt whllt 1 understood? 

1\[1', LAnKlx. No. 1l nuty thereufter upon roquest. of the judge 
advocate or upon J}C'lition of thfO accused go to the Judicial Council, 
as we \\'iIl see io tho I)('xt arlici(>. 
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::\fr. DEGU"F'f't: '\HH;D. I see. 
:-.rr. ELS'I'O.". or eOlln;;c, it is susceptible of nbusc. There is no 

doubt about thill. Bul 00 lhe other hnnd, i .. cnn work to the Ild­
VIWll1g(' of the "cellsed. 

)'f.', L .>dlKI'\. TIl!tt i>: right. And as T say. if you hnd two boards of 
review thot differed on questions of law, why tbcl'e is a perfect pctition 
to YOllr .Judicill..! Council. 

),11.. BnooKs. U you hnve i\ case, lhough, where a board of review 
should find n man not guilty nnd want to "clease him, nnd thl' com­
lllune! steps in and says, "We II-ill send it to Illlother board of I'cvi(>\\'," 
nnd they find the sume thi o~, he cnn se nd it to nnothct" OUf' zllld keep 
on until he gelS j~ conviction. 

~.rl'. LAHKIN. Yes. Uul 011 Ihnt. bll!'is, unless it was onl,v on ques­
tions of fnrt, the Il(,f'used still has the right. to petition the finnl Iri­
bunnI , which is the ,Judicial Council. 

)'fl'. HIIOOK !;. H e> hos the right 1,0 peli~ion , but, he doesn't have the 
right. to nppcni in nil cases. 

Mr'. L.... nKI .'\'. lJllJesi> they entertain it.. 
).1,'. B noo KS. Does iw? 
:\Ir. LA!{KIN. No; t.h[lt. is right. 
).[". BIWOKS. ThE'I'('(ol'e, this is t.he final nppcnl fol' som£' of Lh('se 

(·nses. And n eommunding officer, if he wants to get 11 cOllvjt'tion, 
('nn siL by and kc{'p on unti l he does get one. 

).11'. LARKIN. Well, .rou al'e wlking about th(' judge advocllte and 
not. the commalHling officer? 

),11'. BnooKs, Weli, he is the eommonding officer in this instAnce. 
though, isn't he? 

~rr. LAnKIN. That is right.. 
).[1'. BnooKs. The judge advocate. 
:;"[1'. LAnKIN. 11(' is- ­
:\fl'. BnooKs. ll e can go on until he docs get. a co", iclion, or by the 

same token all acquittal. Wheltcl'('I' he decides what. he wanls, he 
is ~ing to gct it. 

~rr. LARKIN. If it. was on thc facts that is possibly true, but. on the 
law iL still go('s to the Judiciol CounciL 

).fl'. ELSTON, )fl'. Chairman, wouldn't it bo well to put. in u. slight. 
amendment to prel-ent. more than one reconsideration by adding the 
wOl'd "one" so t.hat the Judg(\ Advocate General may rcfer Lhe cuse 
for one recollsi<if'rnlioll, which reference may be to lhe same or t.o 
anot.her botlrd of review, so Lhut you couldn't hal'e just one I'('vi('w 
after another. 

MI'. L,ulK IN. We>lI , t.hut might. do it., 
) ( 1'. EI.STON. I ofTel' t.hat amendment., .\ k Chairman. 
Colol\('[ DINSMORE, :\rr. Chuirmau, 1 would like to mnkc my 

position C[(,IlI'. 

:\fr. BnOOKS. Alll'ight.. Colonel. 
Colonel DINSMOIU;. 1 was merely pointing Ollt the effect of t his 

IUIlj;llage. I don't. want to be understood as takinj; any position as 
to what the committee ought. to do about. this onc wfly or the other. 

)fr. BROOKS. Wf'lI , t.hank you very mueh, Colonel. 
1 (ef'1 sinre they arc passing also all the fucts thnt. you may run into 

this: lI ere is a board of f('view t,hat. hasn 't seen the wiwesS('s and will 
find as to those facts one way und you keep on until you do get. a 
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finding on thf' facts just like you want the board of rev-jew to find . 
J 1 is 11. weakness, it seems to me, in this appellate set·up. 

You han' heard the amendment, offered by )[1'. E lston. All in 
{fi\Tor S/l,y," Ayo." All opposed," No." The" Ayes" 8001111.0 have it. 
'I'he !Illll'lldmcnL is adopt,f'd, to ndd the word 'Pone" ill 

~rJ'. EI.STON. Line 2, on pll ge 54, nfLer the word "fol'·'. 
~rr. BROOKS. Ally further ciiscussion? If not--
COIll I1Hl.lld £' r W EBB. )[r. C'huirmnll, the Treasury Department 

would likl' to cmphnsizt· the point. that :\ (r.Lurkin made. It was iLt 
the instigation of lh(' D{'plll'lmcnt that, the ('xCf'plion WIlS made for 
the Coust, Guard to hiwr ei, ilinns sit on the board of rc,"i{'w. 

But we wou ld like to make it Y('I'." dl'1tr that the 'fn·asury Depart­
ment is in no way ad,'ocatinj? civilians (or any olhl'f anned force 
(,:':(.'(-'I}l til(' Coagt OUJ.rd und the request was Ill.ldt' in the Ilil.lure of 
nn t'x(,<,'ption for the scrvit'(' because o( existing pmcticc, 

!\Ir. llaOOKS. Fine. We thank you very much. 
Any furthCl' discussion? .If no 1.., the ru·d.do is adop ted. 
Art if'ie 67. 
1\ 11'. S~I.AR1". .:'Ifr. Chairman, this is n difHcliit sedion. There are a. 

grell.t. many charts and things 0"(' 1' here which should be displayed. 
I don't kllOw whelher the committee wants to launch itseIr into 67 in 
" iew of thc (act tlml.. we will ba\'e to reC('ss in iO minutes. Wnat is 
your pleasure? 

:\Ir. BnooKI>. Is it possible to bypass that. and take up 68 and then 
go back to 671 

~Ir. S~lART. Yes; I th ink that. 68 and 69 and these other flrticles 
flrf' all I'elati\,cly easy to consider. 

Mr . BnooKs. If lbere is no objection, wc wil l bypass 67 until 
tomorrow morning nnd take up 68. 

Mr. S MA-HT (reading): 
AlIT. 68. Branch ofllcclj. 

(a) Whenever the President. deemll such act ion necellSary, he llIay direct The 
Judge Advocate General 10 elltablish a braneh office, under an A88iatant Judge 
Advocate General, with any dislant command, and to e81abJish ill Ruch branch 
office ol1e o r more boards of review. Such Assistant Jud~c Advocate Gen(,Nli and 
any such board of reyjcw !;Ihall be eml>owered to perform for that COlllmand, under 
the genersl !lupen'ision of T he Judge Advocate General, the dulie8 which The 
Jud(l:c Ad vocate Genersl and a board of review in his onice ~'o\lld other"'i;;e be 
re(luired to perform in respect of all e9.SC5 involving 8Cutellces nOt requiring 
approval by t he Pre:>ident. 

(b) In time of emergency, the President maydireet that Olle or more temporary 
J ud icial Councils be estal)Jished for the period of the e me rgency, each of which 
"hall be under the general 8upervision of the Judicial Council. 

R eferences: A. '"\1. 50 (c). 
Commentary: Subrlivision (a) incOl'poratcs A. W. 50 (c) with 

modifiCll.tions to con form to Ih f> review undel' this cod e. T he AGN 
contains no similar provision, but the ~l avy feels thllt il.. would be 
tls('ftil in times of emel'gC-llcy. 

Subdiv ision (b) provides (01' eXllansion of the Judicial Council in 
timo of emcrgency. Such t('mpol'ary Judicial Councils nre pl nced 
under t he supervision of the permanent Judicial Council for tbe pur­
pose of uniformity. 

~Ir. BnooKs. You ha ve hc-ard thnt arLicle. Any discussion on it? 
If not, it stnnds adopted. 

Article 69. 
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!\rr. SMA RT (r(>nding): 
ART. Gfl. Rc\'i('w in the office of T he Judge Advotate General. 

F,\"('ry record of trial by ~encral courL martial, in which there hail been a findinl( 
of Ituilty and a ,....nt.('IlC(', the IIppelhue review o f which is TlOt otherwise provided 
for by Articll' 06, ~htlll be ('xamincd in the Office of the J udge Ad\'ocat" General. 
If any part of the findings or8entence is found ummpport.efl in law, or if T he J udgo 
Ad,'ocate General 80 direcUi. the record shll ll be rc \'it'wed by a Board of Review 
in IIccordanC(' with ,\ rticlc 66, but in Ruch (' ,'('nt there will be no further review by 
the J udicial Council. 

R <>f(' renccs: A. W. 50 (0; proposed A. O. N., Ilrticle 39 (e). 
Commenlnry : This ill'ticle conforms to A,W. 50 (f). Since these 

cases involve minor sentencl's, no review by t he J udicial Council is 
felL to be approprilltc, 

~lr. SIWOK!:> , You ha v!' hNII'd the readi.ng of thilt article. Any 
discussion on it? Any objection? 

M r. ELs'roN. H old jt, just a. second . 
.i\lr. BIWOKS, Y!'s . 
.i\ l r. S MAIlT, I think perhaps il would be wclJ to just give Il.n eXll.m ple 

01' two fol' the record 1,0 show wbnL Lypes of Cll SCS nrc anticipilLed under 
tbn.t nrticlc. 

1\11' . BI~OOKS, All J'ight , sir, "'I',SMA itT, Will YOll offe r' that, ?\[r. Lnrkin? 
~ l [". L AR KI N. W en, this contemplates Lho review fOI' genenil ('ourts 

in whieh UH'I't' is not imposed fiS pal'\.. of the sen tence either fl. dis­
hOllomble disdlllrge, it bnd-conduct.. discbllrge, or there is a SCl1tell('e 
of less tll!ln a ycor, 

~ I l", E I.STON, In other words, th ey CIlIl bring within the pun'iew 
of lU'ticlc 66 cus('s which are not specifically rcfcrr('d to th('I'e, 

~ I r . L AIIKIN, Thllt is right. 
l\ l r. EI.STOX. If the Judge Ad,'oc8 te Generlll nfter examinution of 

the re('ord feels that. they ought to be given review by thc b01\1"(1 of 
"c"jcw? 

~ I r , L ,\R ,"" :-;. That. is right, \ If. Elston, But i t is not. pro\'ided 
that. there is Ii mnlldillory re\-iew by the board of review in lh ('se 
less('J' sentences . 

~lI· . BROOKS, 1f there is no objcction to the Ilrticle, we will puss on 
to 70. 

M ... S M A RT (I'eading): 
A itT. 70. Appclhl te COUIlSCI. 

(a) The Judge Advocut{'" G{'"lIcral ~hnll appoinL in his office one or more officel1l 
as Appcllat{'" Government CO\lns<'i, and one or more officers as Appellate Derelllro 
COUIIIK'I. 

(b) I t !'eha!! bc Ih(' dUl y of Appellatc Government, counsel 10 rcpr('lI(,nt the 
United Statf'~ I)('for{' Ihe board of T(l\"iew or the Judicial eouucH when d irected 
to do so b.I' Ih(' Judge Ad vocat e Gerleral. 

(c) It shall be th(' dULY of Appcllate Defense cOlln~el to rcpre.scnt the accll~('d 
before the Boa rd of Hc\'icw or the Judicial CouncU­

(1) wh('rl he is reqllo..--st('d to do so by the accu'«!d; or 
(2) wh('11 the llniled Stalc!'! i>l reJlresented by counsel; or 
(3) when Th(' Judj(' Advocate G('neraJ has requcst{'d the r ('eonsidero.lion 

of a ea..c before lhe boa rd of revicw or has transmitted it to the Judicial 
Council. 

(d) T he accused I';hal1 have the right 10 be fCprCIWllted befol"{' the Judi('iai 
Coul1cil or thc Board of Hc\'iew by ci\'ilian counsel if ]>rovided by him, 

(e) The :\pp-ellatc CounSC'1;o.hllll also perform such other functiOIlS in connectiOIl 
with thl.' revi('w of cnUM-mliMiai cases as T he Judge Advocate General ShAll 
d i l"{'ct. 
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R~rcrellces: XOIlP. 
Commentary: This article is Ill'W nnd is included in tho code in order 

Ulnt the accused may be represented on review. Such l'cprcsclllation 
will fissure tbat the accused's ('I!iCe will be t horoughly considered . 
Appellato counsel should have t.he qualifications of counsel before tl. 

general court mftl'Lial. See ur'ticle 27 (b). 
1 ll1t1kc only one poi nt insoflll' as this tlrticle is conccl'lled, l\ fI-, Chair­

man, Il.lld thaI, is tbat there fife no qualifications prescribed foJ' ap­
pc.llale counsel. 

1\11'. BltOOKS. Anyone thnl. is appointed can f1J>pcnl', is that it? 
~Ir. LAnKIN. That is right, :\11'. Chairmall. "0 spf'lIcd out in our 

commentary, though, ihat they should hn\'e tbe qualifications, we 
thought they should have the qualifications, thalllrc provided for trim 
counsel in the gcnerul 'courts undel' urticle 27 (b), 

Mr. ELSTON. Why wouldn't it be well to say hnving the qualificn­
tions prescribed in section-­

i\lr. SMART. In al'ticlc 27. 
!\ h.. L AHKIN. 1 think that would ccrtainly make it clear. 
MI'. ] )IHLIHN. Ycs. 
Mr. LAnKIN. T his whole article is new. But in set.ting up this 

llppe)Jate system we telt it worth while I\I]d advisable that in up­
propriate cuses there be representation and argument, rather than 
just it generalized reading of records, so that issues and conlcntions 
can be argued before these appellate tribunals. 

.Mr. ELSTON. ",'ell, I wou ld movc, .Mr. Chairman, timt we amend 
the scction by prov iding UUlt counsel rcfcrred to in Lh.is section shall 
have the qualification. .. requircd ill section--

M r. SMART. Article 27 (b) (1). 
i\ II·. ELSTON. Allowi ng i\lr. Sma rt to dmCt. the nmendment nnd put 

it in the a ppro priate pll1ee. 
!\lr . SMART. You wiJl recali, Mr. Chainnnn, that it was agreed 

when the committ.ce co ncluded with the remaining sections i\ l r. L arkin 
and I would prepnre a n amcnd ment for 27 (b) (1). 

l\ l r. LARKIN. That is ri~ht. 
i\lr. SlIART. Once tha.t IS done, t.his will refer back to that. and will 

close that. loophole . 
.M.I'. BnooKs. Yes. 
Wbat would you th ink of Lhis, under subsectio l\ (d), which reads 

"the accused shall have the right to be represented by Jud icial Council 
or Lb o board of review by civi lian counscl if prov ided by him"­
should n't we add Lh e word "also" in lhere 01' begin by saying "in 
add ition th e accused shnll luwo the righ t"? 

M I'. L AHK IN. I think it is clefti' this way, Mr. Clwirman. 
~h. B nooKs. B uL you have stated above that. the J udge Advocate 

Gelleral may appoint someone to represent the accused. 
i\lr. LARKIN. 'That. is righ t. T hat follows the notion that you have 

in the trial where the convening authority a.ppoin t.s someone to 
represent the accused. 

!\lr. BROOKS. Theil in (d) you say "the accused shall have the 
eight.." 

~lr. LARKIN. T hat. follows the same pa.t.tern . Whcn it man goes to 
tria l the cO Il\"cning authority IIPpoints a counsel tor hi m or he appoints 
a m ilitary co unsel that he req uests if he is available 01' tho accused 
may have his OWll ci vilian counsel. 
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i\ Jr. DnOOKS. So that tbat-­
?\I ... LAnKIN. This follows the same pattern here. Here he may 

ha ve his own couilsel if he desires. 
:\Jr. BROOKS. Do you really r~d iuto subsect ion (d) the word 

"a lso"? 
:\11'. LARKIN. 1 think so, yes. 
.\Ir. BnooK~. All rig-hl. 
You hove hCllrd arltel£' 70 as read. I s there anv {urthl'r discussion 

or objection? If not, it stands approved. . 
Article 71. 
!\I ... S MART. [rcnding}: 
ART. 71. Execution of 8Cn tence ; suspension of sentence. 
(a) No court-tUMlin1 sentence c.~tcndinl( to death or invol\'ing a general Or 

lIag officcr ilhaU be C)[ccutcd until approved by the Presideni. li e shall ar,llrovc 
the sentence or 8uch part, amount, or commuted form of the sentencc all Ie sees 
fit, and may ~IIJ:1 pclld the execution of the sentence or all,v part of the sentence, M 
"I)proved by him, except a death :;cnteuoo. 

(b) No IICntcnce extending to the dismissal of an offi(''el . cadet, or midshipman 
shall bc executed unUI approved by the Secretary of the DepnrulIcnt, or such 
Under Secretary or AAAis tnnt Secl"t'lary as may be designated by him. li e ~halJ 
appro\'e the lIentence or lIueh part, amount, or commuted form of the IICntence 
as hc sees fit, and may suspend the execution of any part of thc sentencc 1\8 
al)proved by him. In lime of war or national cmcrgency hb may commute a 
IIClltencc of dismissal to reduction to any elllistcd grade. A person who is 80 re­
duoed ma~' bo required to iSC rve for the duration of the war or emergency a lld six 
month8 there9.ftcr. 

(c) No !l('nlC.ncc which includC8, un~uspcllded, a di~honombJe , or bad conduct. 
d ischarge, or COllfinemeut for more than one vear shall be ('"xccuted until affirmed 
by a board of review and, in cases reviewed by it, the Judicial Coullcii. 

(d) AU other court·martinl sentences, unless suspended, may be ordered exeCIIt­
ed by the convening authority when approved by him. The con\'ening authority 
may suspend the execution or any sentenoo, except a death IlCrrtencc. 

R eferences: A. W. 44 , 47 (d), 48 (n), 48 (c), 49, 50 (0); proposed 
A. O. N., Article 39 (n), 39 (c), 

Commentary: Subd ivision (a.) is derived from A. W. 48 (n). Pro­
posed A. G. N., Article 39 (n) is similar e."'{cept that scn tence involving 
n flag offieer arc treated in the same manner as sen tences involving 
oUlel' officers. The words "as he sees fit" are intended to give the 
President absolute discret ion in dctermilling the amoUllt of the sen­
tence to be approved by him. 

Su bdivision (b) is derived f,'om A. W. 48 (c) and A. W. 44. Proposed 
A. O. ~'., article 39 (u) rcqui res a dismissal to be confirmed by Lho Pres­
ident, Or by t.he Secre ta ry when empowered by the President. it is fell. 
appropriate, howcver, to place this power mitially in the Secreta.ry 
of the Department and to allow delegation of this power in order to 
provide for periods of expansion of th e armed fO I·ces. H was felt 
more appropria.t.e to place the power to changc n dismissal to reduction 
to ranks in the Secretary rather Lhu.n in a. court. martial iI.8 prov ided iu 
A. W. 44 , 

Subdivision (t') is drl"ivt,d from A. W . 48 (c) und A. W. 50 (e). 
Scnt.en('es required to be affirmed by a board of review lUay not. be 
ordcl'cd {>xccu ted until such review and flny furthrr review by the 
Judi{·illl Counci l under Ilrticic 67 is completed. Th us, such sentences 
may bc onl('l"('{1 C'.wculcd 30 dnys ufter the acclIse<1 has been notified 
of the decision of the bonnl of review if he has !lOt. pctitioned t.he 
Judi('iul Council for review within that. period. 
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Subdh'ision (d) is d (,l"ivcd from A. W . 47 (d). The pl'oposC'd AGN 
would requirc ('xC'CUlion of sentences 1I0t. extending to punishments 
spl'cificd in subdiv isions (n), (b), a nd (c) to be C'x('cu tcd upon nn­
nOUlleCllleut by th(> court. It is felt appropriate, however, to l'C'quil'c 
review by th(' convening authority bero!"!' ordering ("xe('ulion of UIIY 
sentence. The collY('ning authority is given powel' to suspend sen­
tences other than dcnlh s{'lltences. &c article 74 85 to the power o f 
other omccrs 10 suspend s('n tences. 

:--'fl'. ELSTON, Why do they provide that they ('lln't suspend n d('i\th 
sentence? 

1\ fl' . LAnKIN. WC'll, I think it would be cruel and ullusual, wouldl\'t 
it to susprnd 0 death 8(>111('11('(', htl\'(, a man conti nu e under (l death 
s~nl('nc(' the ('x('cution of which is suspended. 

:'\fr. EI.s'fO,\". Well, they mig ht suspend it fOI' 30 days. Th('y do it. 
ill ci \ril ('ourts, until Lho governor hus n challce to rO\'iew th!' case. It. 
might be tho. t th!' Pr{'sid{'nt would want to rcview the ('Me a li tLlc 
longer and suspend it, for 30 01' 60 days until he hil S 1111 opportunity 
to thoroughly IIIv<'sLigllte all the fac ts. 

1-.11'. L ARKiN. Oh, J t hink ho has that opportunity clearly bllciluso 
it cllll' L be execult·d until h{' approves it. So m thel' lhlUl hitving him 
go through thf' fOl'llUllily of suspclld ing thc execution of it, it. is in 
effect suspend ed from the VCl'y begi nning until he in his own good 
l ime docs IlPPro" c iL I think it is the same thing. 

).Ir. EI.STON. Th(,ll, he do{'s ha.ve power to suspend the execution 
of the senl.('uce for a shorL period of time? 

:\[1'. LARKIN. T o be specifically tcchnictl..l, rather tha n to suspend 
it, why it. i~ in a stllte of suspensc until he does approve it, you s('e. 

).[1'. EI.8TON. What I mean is this: When II. d eath sen tence is given 
in the Army who fixC'S the date of th e c.,'xecutioll? 

Colonel DIN5MORB. The commanding general in the area, :\11'. 
Elston. 

:Mr. EI.sTON. Well, suppose tbe da te of the e.xecu t ion of the sen­
lellce is just a da.y or so after the Cfise gets lo the President and ho 
wants more ti me. 

Colonel DINSMOItE. Oh, no ; he can 't do that, si r . He cnn't fL,( 
t hl' date d ~entenc(>. Let me !'emind you, a case has to f.0 a.ll t he 
way through lh(' j udicia l process lind to the President. Now going 
back for a moment to .yOUI' first question, nil the Presid ent hns to do 
is to d efl'r Ilction unti l hl' makes up his mind what h(' wa n ts to do. 
The execution d11te can 't be fixed until after the President has ucted. 

:\[1'. E I.STON. Oh. That is what 1 wasu' t clellt· about. 
Colonel D INSMonE. Then thtl t mandnle goes back and some COI1­

v('llient time is fixed. 
11 11'. ELSTON. Thnt answel'S my qu estion. 
Colonel DINsMo nB. The Presid ent doesn'L und ertflke to sllY when 

they will hflvc to do it. because tha t is matter of local conditions. 
~tl' . LA nKIN. And th ere is no dute set before he g('ts it. 
~ fl' . BROOKS. Any fu !' th<'l' discussion on article 71? 
Mr. ELSTON. Yes, ~lr. Chairmau, I think there is anot berQues tion . 
~II·. BnooKs. AJI right. 
~rr. EI.STON. 1 think we will have to changc-­
~Ir. SMA itT. Subsection (c), puge 60? 
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J\lr. ELSTON. SubSCl.'lion «(') to conform 10 the chungI' we uin'IHly 
made to ~ny iI for U -",!'Itr or morl'" instead of" morc than J yeRr." 

~Ir. S\tAIt'r. That is on page 60, line 3, ddete Ih" words " more than 
1 YCllr" and substitutl' "n .n'fLr 01' morc." 

:\Ir. BUOOKS. You hlls(' heard the Ilmcll(lmeut. Ally opposition 
to it? Lf not, it slands ndopl('d. 

An\' furllu'" di'l('u~ion? 1£ thcl"c is no further discussion nud if 
there'is no ohjC'('tion. th r n , to article 711ls Ilmended it is adopted. 

:\11'. SMART.•\I'li<:l<, 72, vfl('atiOIl of SlISIH' llSion-­

:\Ir. IlEG Il\n'ENIIU:D. It is 12 o'elock nnd the HOll se is in s('ssion. 
~Ir. BROOKS. Do you wllnt to take up this olle and quit Oil Illil.l? 
:\11'. S;\I.\ltT. TIl('~H' RI'I' nil felutiyC'ly easy. 
•\1]', B1WOKl'i. Wt'il. it hIlS been suggested the House is in session. 
 

,\lr. S"AIIT. 0(1' the I·ecol'd. 
 

( Dis('tls~ion off lhe record.) 

~II'. l3Jtool\~. W(I brller, then , meet nt 10 o'clock in the morning if 
 


it. is nil right. with the members of the committee. We will slllnd 
o.djOUI'IlC'fl unti l 10 it . m. 

(\Yhereupon, at. 12 o'do('k, tho subcommit.teo adjomlled to recon­
vene on Sftt.urdny, ApJ'iI2, 1!)49.:l.t. 10 a. Ill.) 
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H OUSE 0" REPRF.SE:\,TATIVES, 
CO~t:\II1'T.; .: ON _\RME D SERVICES. 

SUB(,oMm1'T.:.~ No.1, 
Washing/olt, D. (I, 

The suhcommit lee met at. 10 n. Ill., n on. Overton B rook$! tchnirmnn) 
pr('siciing. 

1 1 ... D nOOKS. The commiU.cc will plcusc COIll(' to ordel'. ~ l l'. E ls­
tall J thought, if Lll(' COlllmiLtt'c lind no objection, \\c could !'ctUI'll 
to t.ll{' nl'tiele Ihnt we approv('d ,v('slf'rdny with 1m Ilowndmrnt I'('gard­
ing: t h(' review boards, 

:\11'. ELSTOK. That is subs('ctioll «(') of article 66. 
:"fl'. BROOKS. SubS<'ction (e). Since the committ('("s adjow'n mcnt 

of -,,('siNda.", J hnnO' telk<,d to some mC'mix-I'S who \\'('1'(, nnxious that 
WI.' return to till!.! particular i\rtiell' !lnd consider ilgain suhS<'ction «('). 
rr tliNe is no objection, I should like to presf'ut it again to lh(' <'001­
mitlec, 

We nlllt'IHINl subscction (t·) by referring to the fiLct that Lhc ('asc 
might bc given r('('onsicl('rntion by anot lH'r rcview hoord, 1 per­
sonully feel that is o n/.' part of til(' hi!! that we ('onno\. pr'opl.'I'ly defen d 
on th(' ([001' of the H ouse, 1 have t hought a good deat obollt it., 

T he accused at the prc8('nt time und(·!' the dm!t. (,iln.t w(, IHe ('on­
sioNing h us a right to a t";al initially, Theil his ('Ilse ~o('s to the 
(.'ommanding offieN, who hac; II.. right to any findings" hreh he mil.." 
ca rr to mok!' pro'\~iding th('y do not. inen·as(> til/' pf'llIllt..... T IH'n it. 
:;!:oes to a reviewing board for a. I'(·,·i(·\\', fll'estudy, 1'11('1\ that I'C"iew­
ing board is appointed h,Y tilr Judg(' Ach-ocate General and if the .Judge 
Ad'-ocote Grl1('ffl.l dol'S not lik(' fhe findings of the I'('v;('wing bon rd, 
h(' con send it to nnothrl' n'v;p\\ing hoard. 1'h (,I1, as 1 SN' it, t ho 
.fudge Advocate Genel'Rl, if Ill' still do('s not likc til(' findings, bas t he 
nUlhority to SNld it on to the .Judirilll Council. 

It se('IllS to me that is one pilrt of the bill that is going to bf' difficu lt 
to dcfl'l)(l on Lhe floo,' of tlw l louse and I should likE' to hear from !lOme 
of Lhe OLiI(>I' membt·rs of til(' ('ommitlee on iL, What do you thi nk 
ahout it, )'Ir, Elston? 

:\ r,', EI.sToN, :,\fr. Chairman, T offered the amendlll('ntyeslC'rday to 
J>l'ovid(' for 011(' consicl ('raliol1, more or less in tbe nat\ll'(' of a ('ompl'o­
mif:(" but I said at the tim£' lIlilt I thought thl" S('ction was sus('c ptibl<> 
of abus(', The thing thnL distul'h('(1 mc wes the fact that a board of 
revicw might say that an ftccuspd was innocent. The commanding 
ofJi('er would not be satisfied with thnt decision and would refer it to 
tlw IIP,it board of rcview which would nflhm n scntence of conviction, 
Tbnt docs not seem to be exac tly right, since it opel'fttcs to l he ad­
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"Olltng(' of til{' Pl'os<'cutioll in this: that.. tbe proSt'cution ('fill tllkC' the 
('D~(, to the Judicial C'ouncilns D mllU(>1" of right, if til{',v nrC' no t.. sDtisfiecl 
with the (i<'{'ision of the board of r{'\"iew, wh{'rells lIw defendant.. ('annot 
g:o to tile' ,Judi('ial Coun('ii unl{'ss he can show that lh(' l'(, is some error 
of la"" thitt. hns iWell commiLtcd, 

So Ingrcc " ' ith the chail'lllon that it is 11 dangrrou<; provision find I 
think we will hn\'e trouble with it on the floor. \\1lclher we huvo 
trouble with it ai' nol , it does not <teem to me to be righl. I talked to 
)'lr. deGrnfi'enried about it yesterday, we dis('ussed ii, and T think he 
hils KOmG feeling nbout it, too, 

:\Ir. DEGnAF'n:X'IIIED. 1 feel that wav, If one bOD I'd of review 
pIlsses on it, if it go!'s fUI't.her than thll.l~ it should go to the Ju<iicinl 
Council. 

Colonel DIN SMORE, ~[r. Chairman, if I gave the impression yes­
tonlay that. there is nny such practice muintained in the Army, 1 want 
to conecl il. -I , too, have laJkod to my as~oci il , tes; t hllt is. Itrter Lhe 
meeting yestel'c!ny. I nIH sure that. the J udge Advocate Gencral ho.s 
never sent n. eusc from one board of review to nnothf'r, thnl it is not. 
his prllctiee to do so, un d that. he does not.. fcel it is the propcl' thing 
to do, 

The case that. I ('iled, you will recall, was not, one in which he sent it. 
to nnOlhl'r board , but he called in some private D<kiscrs to Iwlp make 
up his own mind. That he probably will continue 10 do tlS occn.sion 
requires,

Bul J should like to say thut. the Army has no objection to the 
amendment, wh ich as J understand is now suggested, prohibiting the 
cnS<' from going from one bonnl of rey;ew to another, 

:;"[1', BROOK!;, 'There has not been an amendment vel offered, but 
thlll is whn! \Ie are considering. 1 wondered how the Navy would feel 
in I'cference 10 Ihnt. 

:;"fr. I...\RKI=', 1 think the NIl"y would like to have this provi sio n. 
Tlwy do not nl the present lime in their Dppcl\nte system have sta tu­
tory ('ourts of I'e,·iew. The Judge Ad'"ocate General has appointed 
u hourd of re";ew for his own purposes, to aid und QSSisl him, and il is 
Ddvisoryonly. 

I-Ie has, J Ihink ns a mat..ter or pl'ilctice undel' the pl'esent system, 
sent. n number of CRSt'S 10 this a(h'isory board of ro"ie,,, for rlose 
sc]'utiIlY OVCi' nnd Ithovc the norm III 1'C"iew thnt it. gels in his office, 
nnd when he gets their recommendation IHl wants to mnke assu rllllCC 
doubl,Y SU I'(\ und, in tl IIlllnnel' similur to the pract ice in the A.nnv, r 
think wilt nsk thc A s~istunt Judge Ad\"oellte, 01' so me oLlicl' high oflkcl' 
in his ofii{'o, to go ovel' it. flgnin, just. to get. tJw maxi mum amount of 
best ad \' ice , 

It. WIlf! with thllt thought.. in mind. lJ it is tho sense of the com· 
miltce Ihlll thn! might be subject to too much IlbllSe liS wTit.ten here, 
I wO II(I(']' if ,VOli might. eon,>i(\el' rewording iL in such a \\'ay that. ho 
might scud bllck fo r reconJ'.idCl'Ution a ('IISC oncc to the slime bOl1l'd of 
I·el'iew Ihllt reviewed it in the first. instance rather Ihtln cut.ting out 
the whole S('(' (ion . 

:\11', BROOK '>. :\ 1... Larkin , 1 think your thoughts are well.timed; 
but the cuptain is sl llnding right. behind YOll Ilnd 1 wonder if he would 
not Iikf' (0 add something. • 

:\ 11', LAItKI='. 1 wish he wouJd. 
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Captain W oon8. Y cs, sir. Our present expel ience indicates that 
in some cases we have a great den I of difference of opinIon. Our 
present, practice is to Iltwe n panel of lhrcl' officl'rs go through a COU I't­

marlial cnse, PIl$S upon il, and then it comes to Lhe chief of th,' divi­
sion, through me and , in substantially all cases. it goes to the board 
or review. SometimE'S we find strong diffcl'cnt"c<,. 

W'e felLi', in sl.'tting: up this new system. giving the fmlll word to 
your first. bon I'd of review- we hfl.\'O had It small expel'icnee under the 
statute- tilat. will h RXC the last. find final say as to questions of filet. 
and Il.('tion on tl.li' sentence. that lhere may be ~ome miscarriages. 

:\11-. IhoOKS. Let me fiSk you this. The .Judge .\dvocnto General 
mav latwe seveI'll I bonrds of review. 

Capulin W 0008. 'l'hat. is correct, sir. 
~rr . .811001\.8.•\.l1d he has Lhe Iluthol'ity to choose h is bOIll"d or 

review? 
Ctlptl1in \\"OOl)s. 'I'hllt. is perfectly true. 
~ I J'. 13nOOKS. He hilS not. only nUihorii,y to set. up the bonrd of 

roview, but he hos authority to choose the one he wants to conside[' 
this pfll"liculnr cllse 1111(\ I think IH!['SOlllllJ,V thn.t tJlat is giving him t\ 

tremendous lntitude of discretion us to the type of judgment he wnnt8 
to oblnin i.n the bon['(!. 

,\II' . D~;(hlA""~;NfUEI). Do you not. tJlink at tbe pl'C'S('nt time that 
if he wel'e to send it. bll ck to the same board of review for I'cconsidcl'll­
lion , tlUll that would giw thc impr<'SSion that hl' WIlS di"sllti~ficd with 
lit{' !"('suit of tllci[' fi["St I'c\'iew and wfillted tlll'lll to I'e{·ons idl'l" it? 

Captain WOODS. 1 think there is no question about tbnt. They 
would hnvc the benefiL of bis vi('ws to consider, I do noL think Olll" 
people would be coerced by his views a particle, We envisage a 
s ituation in which we would gN an nction by a board of review, nnd 
then a vcry I)Owel'ful dissent.. Then you bave the final aNion on tho 
c\'aluation of t il<' evidl'llee find the detcrminntion of the sentcnce 
r<'SliJlg on the opinion of the majority of the hOll.rd of rC\Ticw, but 
which-­

11r. BnOOKS. You fC('1 that the mcre fact that there is a dissent. 
would be 11 compelling reason why-­

Capwi.ll WOODS. I t. would indicate stith a close mnrgin ill thut par­
lieuln/" boftnl as to !'Ilise so mc qu('Stion as to the corrcctn('ss of tho 
fUlding. or cou rse, it. is majority ntlc. We would have to COIlCedO 
tIH~t,. .8UL if the Judge Advocate General, with the ndviec of h is staff 
pcoplC', felt tbaL it was 110t. coneet, it. would be well to send i~ back 
~o that bonnl Or to allother board. 

:\11'. il:l.S1'ON. What would be the situation , Captllin, wh(']"c two 
bOlll"cis hne! passed on thc maitt'r, nftel· you get to Lhe Judieial Council? 
TIl(' !lction of the bonrd of ["('vi('w is 11 part of til(' rl'('"Ol"d. Now. is Ih("­
Judic'ial Council b'"Ding to ('onsiri('l" the finding of the first b0I1["(1 01' of 
the seeond board , 0[' of bo th of them? 

Cnpttlin \\ OODS. Jt would all be part of tile record. 1 would pre­
sume thnt I hey would consid{'/" the opinion of both bonrds on the ques­
tion of law. Bit if WI' hnd a refef/'nee to a s('(:ond board of r(-vi ew, OUll 

findill~ of filets or on th" nwastlre of th(' scn t('[l(:('. 1 If\kc it thllt. the­
sctond bonnl's finding would be eonclusi\"C. 

:\£1'. EL.STO.s. Sinc(' the board of rC\'i('w is til(' final nllthority all 
questions of fact. wh1('h bOllrd's de('ision is finnl , the first botll"(l·s 01" tho 
sc('ond board's? 
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CfLptnin WOODS. J take it that tbe second bonrd's would b(' undcl' 
the wording of lhis provision RS now written. 

::\ofr. ELSTON. Tbis does lIot say so. It simply says thnt heo ma.y 
,"eter it to nnot.h('r board, but one board has just 85 mu('h authority 
in Inw as th(' oth(>l'. And it. is assumed that each bonrd gav{' th(' sam£' 
alllount of tinl(' and ('(lllsidcralion. So .....by should thl' second bonrd 
be consicirrcd nny more SIl authority in its decision, nny more final, 
thun the first 011('1 

Captain WOODS. or COurse, if your permit this, you would 8('t up II. 

further step in tll(.' ltppC'llatc system and they would have th(' last step. 
MI'. E'.$TON. T do not think there is nny precedent for it.. YOIl 

would not illwc It situation like that in the civil courts. You always 
go one step high(>I' in thc ci\'il courts. You never move from olle court 
of the stunt'· jurisdiction to another Oll~ of the sam£' jurisdiction. 

WhaL is the situa tion of the defendant in this kind of case, where ho 
hits had n bon ["(I of review completely exonerating him? Then it. 
goes to nnoth('r boftrd of review, berausc the refcrring lluthoriLy docs 
not likE' the dC('ision. OJ" the Judge Advocate Genel"Ul does not lik{· 
the decision. Tho second board renders a decision dinmetricnliy 
opposed to the dc(,ision of the fil"St board, !md that bN'omes finnl. 

Captain WOOD5. I think his position has certainly suffered . 
)'11,. E[,sTo:-'. 1 think you IlI"C putting th~ ma tter too much into t ho 

h!,-uds of the Judgf' A{h'ocato Gellel"nl rathel' than your board of n'­
YICW. 

Captain WOODS. You ('ould cOllsider it the other way, 1fr. Elstoll. 
The second honni's d{'{'ision ma.y be favorable. 

).1r. EI.STON. Sometimes that would happell, thrr(' is no doubt 
about that. J a.m not wOITil,d about those cns('S. 1£ that is all w(' 
werE' eOl1 ccrned about, then all right. But 1 am ('oncel1led abollt n. 
case Whl re a board sa.vs that a mall is not guilty. thC' fnets in th~ case 
do not establish his guut beyolld 11 reasonable doubt and they f('C'1 
t.hat the cOSC' should be dimissed. Then the Judge Advocate GenerRI 
refers it to nnothrl" board. They havc exsctly thc some oUlhOl'ity 
and they have, exaelly the samf' record in front of them Rnd have ex­
nctty the sa me power. And yet yOll sny their decision shou ld be taken 
RS final mthf'l' than the decision of the first bORrd . Where is there 
any precedent for that? 

Captain WOODS, J hn.ve no precedent in the civil practice. Never­
theless we fC'el rfl.th~r strongly tha.t the public Itt huge looks to the 
Jud~e Ad\'oCaLC General fOI" the ndministrntion of justicC'. In theso 
pal't1cuinr casos ho would have nOLhing whatever to say. 

Mr. EI.STO N. If he has goL Lhe proper kind of boal·d of review, that 
is madc up of- is it three persons? 

Captain WOODS. Thot is COITect, 
!t. l r. EI.!~"ON. ]f t.hey are competent men, if he selects competen t 

men to servf' as member"S of that bonrd, why shou ld not tho decision 
of tho board in t he fir"St instftllce be final? 

Captain WOODS. I think tha\' might well be truC' after wc havc had 
experience with bOlll"ds estnblished, find he has confidenC(> in tiJ(' 
pCI"Sonnc.1 of those boards. 

Mr. ELSTON. Suppose t hc Judge Advocil.tc General is not satistie;! 
with tho decision of the board , a misetll'rioge of justice is not goin~ to 
take place llC'ccssnrily, b('ciluse he can still rC'fer it to the Judicial 
Council. 
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Capt.ain WOODS. Not. on quest.ions or ract or on sentence. 
Mr. ELSTON. On questions of Inw. Thare has been milny a case in 

t.he civil COlU·ts where t he appeUate court has erred, and a. guilty 
person has been Jilcrmittcd to go scot free. Of COlUose, t.he theory of 
t.be law is that .it. IS beLtcr t.hat 99 guilty persons escape thaJJ tbat 1 
ilulocent person be convicted. 

Captain WOODS. I understand that. 
Mr. DEGRAn'ENRJED. H e would have the sa me choice in select.ing 

t.he first. board of review os he would have in select.ing t.he second 
board of review, would he not.? 

Capt.ain WOODS. I do not think so as a. practicnl mfl.tter, Mr. 
deGraffearicd. Administrat.ively these rccords will doubtless come 
to the hoards of review without lilly preliminary survey by t.he Judge 
Ad vocate GeneraL He cannot. be expected to go through each case. 

Mr. DEGRAFFENRIED. You do not think he would be more careful 
ill the selection of the second boord t han in t.he selection of t.he first. 
board? 

Captuin WOODS. I think t.hey would be on a pllrity. I think all 
the boards would be composed of excellent men, to t he ext.ent of our 
capacity. 

~lr. BROOKS. Captain, this is tbe way it impresses me . I think it 
is very commendable t hat in the absence of stRtUt.Ory Ruthority he is 
interested in obt.aining what. he feels is a. correct sol ution, a correct. 
decision . 

Captain WOODS. Tba.t is con'ect.. 
).-lr. BROOKS. Now, wben we set this up, in effect., IlS a court, with 

statutory tlouthority, t be situation takes on fL different. light.. He 
should have competent. bORrds set. up. Ea.ch case goes to a. board 
which be feels is competent. An erroneous opinion comes back. Is 
not his remedy til('. replacement of t.he whole bonrd and t.he nomina­
tion of a compctcnt bOBrd? 

CaptRin WOODS. ThaI, is the act.ioll be would necessnrily have to 
tako after error hRd been demonst.rated . Those cns~s would suffer. 

Mr. BROOKS. Of courso, it. is regrettable, but. t.here are cases of 
innocence where the defendant is found guilty . ThRt is human error. 
But, on the other hand , it. seelUs to me that. what. you arll doing bere 
is ~etting one review board and saying, in eff('ct, that. if thfl.t is not 
sat.lSfact.ory , he will hRve anot.her review board who would be found 
to d~cide t il(' other way. 

Cn.pt.aill WOODS. That is not. what we seck We merely seek to 
have th~ opin ion of t.ho first. bool"d, if there is any doubt, fortifi ed by 
the opinion of the sc('ond bonrd. 

Mr. B ROOKS. Would you not get. that by an appelll to the Judicial 
Council? 

Captain WOODS. Exc('pt Oil the law, we cannot a.ppeal to the 
Judicial Council. The Judge. Advocate General to date has ba.d no 
experiencp in evaluation of sC'ntC'llces. That has RII been done by the 
Burcau of Personnel and Ule Commandant of the ). [n.rine Corps. 

~Ir. 13ROOKS. It S<:'l'f1l8 to IIl l'. that what you are getting to is this: 
If one houl"d (h'eides ont' wlty and anoth{'1" on(' ci('cirit'S the other wa.y, 
you are going t-o weaken your whole system of justice. It is not a case 
where you bll.ve a. divided comt, 2 to 1, but here you hn.vo Lwo separate 
t.ribuna.ls rendering a. decision on the sn.me case, and t.he decisions may 
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be diamC'lricaLly opposed to each other. I think that. hurts the whole 
system. 

Captain W 0008. The socond ono would necessarily linve UIO finality 
in Ule maLleI', sir. 

l\1J'. DnooKs. S"i!l Lhey have the SI11ll0 authority, find there is tho 
same number of persons, I\lId it is assumed of the samo compet.ency, 
and oue decisioll lS ono way and Ilw other decision is the other wny. 

Captain WOODS. With tho benefit of the record, of nil that had 
gone heCom; the opinion of the firsL board plus the reference opinion 
of the Judge Advocate General. 

:\ 11'. BROOKS . .Mr. Smart, do you have something to say on this? 
i\lr. SMART. 1 think the conmliltee ought to betH" two things in 

mind nboul this Sililillioll. Ou(> is that ,Il{' board of f{'\'i('w it '>eU, if 
it finds insuffi ciency in lhe facts, may return Lhl1t cllSe for !"cbearing. 
Secondly llhink you ought to go two steps above the Judge Advocate 
Geneml. Assume that a caSQ has arrived, thnt the board of review 
has sustttined both the fo.ets and the Inw in a ellSe which carries a 
sevcre pennlty of confinement and the Judge Advocate General thinks 
it is un tlllconscionubie sontence, but he cannoL do anything about it. 

We must remember UmL the rcsllCcliv(} Secretaries have unlimited 
power of clemency. 1 cannot conceive of n situation where the Judge 
Advocate General would point out to his Secr<'tary that a given sen­
tence WIlS unconscionable, and thoL Lhe Secretary would refuse to take 
appropriate clemency actiOIl. 

So that ill 11 caseowhe-I"(- iL is to tho best interests of the accllsed t.o 
have the sentence reduced , 1 say thaL it will ultimately be red uced by 
the );)ecretnry. As to. oUlCr errors tho.t might havo been lllilde in 
behalf of the accused, I think it is commonly held that Ule accused is 
en titled to the benefil.. of Wltl.t error or doubt. 

So I see nothing to be 108t by deleting tho section. 
~IJ". BHOOKS. What does the Air Force think abouL it? 
.Major ALn;A. Gencml Harmon stated that. CVCfl with statutory 

authority he doubtod whother he would evCI use il..; so, so far as the 
Air Force is concerned, 1 do not. think we would object cither way, 
whether we had it or it. wcre deleted. 

Mr. BROOKS. What docs the Coast Guard say about it? 
Mr. WEBB. Tbe Coast Guard foHows the position of the Navy, sir. 
1\lr. DEGUAFFENRIED. 1 make the motion, ).1r. Chairman, iliat we 

strike out subsection (0) of article 66, and ruso sW'ike out tbe word 
"olhClwise" in subsection (f), right aL the start. of the seclion. 

Colonel DINSMORE. ~Ia,y I inquirc, ),11'. Chairman, whother that 
would preclude t lHl suggestion Illtldc by 1\lr. Larkin, t.hU.L tbe Judge 
Advocate GCIl('rru may refer the case back to the sallle board? 

I mighL snt thnt the Army hns no objection to that ond I migh~ 
point. out. that it is hUIlHtnly possible LIlat a bourd of review, "ritb 
the besL intentions Ilnd tho befit. abilit.y, lllay overlook some factor 
which the Judge Advocate GeneroJ thinks ought to be considered. 

~ I r . ELSTOS. Colonel, the seClion that ~Ir. deGrnffcllried referred 
to says to the same or allother board. 

Coloncl DINSMOR E. Y('s. sir. 
:-' 11". I;; I.F:TO:-.'. So it would not be l"(lJ"efcrroo to any board ; that is, 

i1fter the one board had passed on it, it could not be referred again, 
if that language were stricken out. 

Colonel D IKSMORE. 'J'haL is whnt.l thought.. 
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Mr. BROOKS. I am not. recommending evc.n tbis, but it. seems to 
me that. it would be preferable if you are going to make any chungc: 
In a case where the Judge Advocate General feels that. etTOr hns been 
committed, to permit. an appeal to the Judicial Council both on the 
law and the facts, rather than to send it. back to tIle same board for 
another decision and a review of what it. has already considered and 
all which it has made its finding.

Gentlemen, yOll bave heard t.he motion. I s there any ftu'ther 
discussion? 

1f there is no object ion, subsection (e). and the word "otherwise" 
in subsection (0 shall be stricken out. 

). Ir. SMA itT. ld ay I offer a further correct ive amendment? That 
you reletter subsections (f) and (g) to (e) and (f), respectively. 

Mr. LAnKI N. ~ I o.y I also offer a further amend mCIlL? J Ilssu me 
that tbe motion carried. 
 
~ l r. E uooRs. Yes. 
 
1 J1'. L AnKIN. For th e sake of confor mi ty, I would rcqu('sL lhat you 

consider deleting in article 70, which hus already been adopl('d by 
the eommiLlee, the words on page 58, line 22, at the end of the line, 
" has requested tbe r econsideration of a case before the board of 
review or". 

T hat is just to make it conform. There is no reason for that 
languag~, since you have deleted (e): 

).(r. ELSTON. J so move, ). [1'. ChalI'1llan. 
).[ 1'. BnOOKS. ]s thC're objection? If not, the correction will be 

adopted.
1..('1. us pass on to thl' next. article, .:\11'. Sma.rl, ar ticle 72. 
:1\1'1'. SMAUT (reading): 

ART. 72, Vacation of s uspension, 
(a) Prior to the \'acalioll or the ~\Ispension of a speeial court-martial sentence 

which as appro\'(~d includes a bad-iJonduct di~charge, or of allY general COUtt­
martial sentencf', the officer having sl>ecial court-martial juri~dictioll over the 
probationer !!hall hold a hearing 011 the alle~ed violation of probation, The pro­
bationcr !!hall Ix- represented at such hcaring by counsel if he 80 dClSifC$. 

(b) Thc record of the hearing and thc rccomrnendalioU8 of the officer having 
special court-lIl9.rtial jurisdiction s.hall be forwarded for action to tho ofliccr 
eJ[crcising I(eneral court-martial juri~diction o\'cr tbe probationer, If he \'acatClS 
thc su~p('n~ioll. the \'acation shall be effect ivc, subject to applicable restriction>! ill 
Article 71 (c). to executc allY unexecuted portion of the sentence except a di~mi:!Sa1. 
The \'ncation of the suspension of a. dismissal shall not be effective untilappro\,cd 
by the Secretat)' of thc Department.

(e) 1'1](' sWlpenli ion of nny other ilCntcnce llIay be vacated by all~' Iluthoritv 
compctcnt to convene. for the COlllllll\nd in which Lhe aecusod is serving or llSI!il(ll('(l, 
a court of tho kind that illlposed the !Scntcncc. 

R.crel'enccs:,.A, W. 5 1 (b)i:.\1. 0, ).[" paJ'agraph 94; N. C. and n., 
sectIOn 476; h.cerre !'cport., pa""cs 313- 318, 

Conuncnlary: T his Ilrtitle "'is new, I t applies where a sent('llce 
hilS becil slIspclldI'C1 pending good behavior of the ilCCllsed that is 
where the aCC,lls('d is a Jlt'obationer. Undel' prescnt Na\'y'pmctice: 
t he eo!nmllllfilllg offi('('r of a probationer has Il.uthodt.y to vll.('ate 
p n:~batlon whell('Yel' he deems the conduct of t he pl'Obntionf'r UIl­

satlsfnl'tOl'Y' Under Army practice, ttn offici'!' who hus the powcr to 
convene tl court of the kind wlttch adjudged the sentence may similurly 
Yl\.eat{' probation. 

'~'his o1'tidt· r{'c.luircs that whC!t'C tbe vReating of tht' supcltsion of a 
sel'lous sentence IS contemplated , n record of thc fads justifyillg tho 
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"scating action will be made and these (acts will be given considera­
tion by two officers. 

Where Lhe ol"iginll\ sentence includes a. bad-conduct. or dis bonombh.' 
discharge, or confiuemclI L in excess of 1 year, such vncaLion will not. 
be effective to c;..:ocuto the sentence until the rf'vicw provided in 
a rticles 66 [lnd 67 bas been complet.ed. Where the suspended sentence 
includes a dismissal, tho Secrctnry of the Department must act before 
the dismissal ma.y be executed, whether or nol.. he has pmviously 
appron'd it. 
~ r r. Bnom.,s. )[r, Smart, where is thnt. word "prohn.lioner" used 

there? 
1o.h. SMART: That is a Ilew word, so far as milita.ry law is concerned, 

111'. Chairman. Mr. Larkin ca.n give you somo inrormation on that 
point. 

Mr. LARKIN. It is used bec8usc I Ulink it most clearly deserihes 
tbe position of the person contemplated in this nrticle. 'this article, 
I might. say, Mr. Chairman, is substant.ially new and it is designed to 
set up the following procedure. 

T here are a number of instances wbere after lhe Rectlsed blls been 
sentenced and confined he is sent to a. retrain.ing command or a re­
training center and subsequently is restored to duty. T he services 
a.re anxious to do that. to the ml!..."'{imum extent and, as you heard 
Captain ~IcGinnis and Colonel Garrison, they have such programs. 

Frequently an accused who is returned to active duty bas not com­
pleted bis sentence by a considerable portion and he is returned to 
duty in efrect on probation. The unexecuted part of the sentence may 
still hang over him but pending his good behavior, upon his return to 
duty, over a certain period ot what is most accuJ·atcly called probation, 
be may be able to work his wny out of, or to have thc unexecuted 
portion of his sentence nod evell the dishonorable discharge 01· t.bc bad 
conduct d ischargp set aside, and ul t imately get all honorable discharge. 

Now, when be is back on duty on Ilrobation, tbere are a number of 
instances where such persons commit additional offense~ or in some 
way by their conduct violate the standard of good behavior. In the 
same fashion as in ci"ililln courts, upon such violations, they may be 
returned to serve out the unexpired portion of their sent.ence or the 
dishonorable discharge or bad conduct discharge which has been sus­
pended ma.y be revoked. 

To assure that when a man who hilS been returned to duty nnd is 
charged with violation of this state of proba.tion, thnt. t.he suspended 
scntence that he has received or t.he sllspension of the balance of the 
Q."'<ecut.ion is not. capriciously revoked or flrbiLrarily revoked, and that 
the d ishonorable dlschnrga will not be capriciously ex{'cut.ed find have 
~im discharged from the Ser\'ice, we have provided thi., type of hear­
mg so that the clements of the offense or t.he fflCts of tile conduct 
wh ich is cbargcd amOllnts to a violation on his pnrt, a.re dearly set 
forth. 

We have provided this procedure which, as I say, is substantially 
new. It is a protection for t.he accused. 

It is perfectly true Otat there are any number of i.nstances where 
a. mn.u who is given this other chance just does not make good at all 
and in a large number or Lhose cases h(' should ha.ve a va.ClI.tion of the 
suspension; that is, a vacfl tion or t.he suspension is entirely appropria.te 
and he should be sent back to serve out the unexecuted portion of his 
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sentence , or it is \' c'z'fectly appropriat.e that tile d ishonorable discharge 
be execut.ed. AI t.hat this provides is that it will be done after t bis 
protective procedure. 

You will nolice that in no case cnn 8. dishonorable discharge or 
bad-<:onduct disch 'rge be executed on such a. vacation u'lless }.t one 
time or another either before or after tIlls, it. has been reviewed by 
the board of review. 

Mr. DEGn .... FFENRIED. That follows the same system they have in 
the Federal courts now? 

Mr.l.JARK1N. '1'l1l\,t is right, and 1 t.hink in most Sta.te courts. 
Mr. DEGRAFBENlUFlD . Yes. 
Mr. L ARK IN. I know that in 1\ good ma.ny Stllte courts, at. any 

fate, there must be 8. hearing before a. susp~nded sentence can be 
vacated. This follows that practice, ).1r. dcGraffcnricd. 

AIr. ELSTON. I do not. see where you ha.ve a hearing I\S to general 
court martial. Article 72, section (a ), provides there shall be a 
hearing on a special COUl't martial. I do not see where t,here is any­
thing said lUI to a general court martial. 

~lr . LARKIN. I think if you read on, Mr. Elston, you will see it. 
Mr. SMART. It is in line 13, Mr. }:;lston, where it says, <lor of any 

general court-martial sentence." 
.Mr. ELSTON. Yes, but then it gocs on to say tha t "the officer having 

special court-martial jurisdiction over Lhe probationer shall hold a. 
hearing 011 the alleged violation of probation." 

MI'. LARK IN. That is righ t. H e is the ofriccr designated to hold 
the hearing. 

Mr. ELSTON. Even though it is a general court martial? 
Mr. LARKIN . Because he hnppens to be the local commanding 

officer under whom the man is serving and in all likelihood the man 
to whose attent ion the alleged violation is brought in the first instance. 

M.r. ELSTON. That is the point. that. I WI\S trying to understand. 
You have a person exercising s\)ecial court-martinI jurisdicLion con­
ducting a henrill~ as to a genern court-martial co nviction. 

Mr. LAUKIN. rhat is righ t. He is the logical man to hold the 
hearing. The record of the hea ring goes up for review in a general 
court-martial case to the commander having geneml court-mllrtial 
authority, in (b) . 

.Mr. ELSTON. 1 sec that, but I could not undcrstand why you go 
down ono step Ilnd have an officer e;'{crcising special court.martial 
jurisdiction I'cviewing a suspended sentence in 1\ general court Ill(u·t.ial 
caso. . 

1 1..1'. LAnKIN. It. was just for the purpose of convenience ill holding 
the bearing. His decision docs noL become final in a. general COU.l't­
martial case until it is approved by the general cou rt martial. 

Mr. BnooKs. Docs the record in all cases go up to the general court­
martial officer linxing jurisdiction ? 

Mr. SMART. T think subsection (b) clearly prescribes tha t. You 
seo, it docs not state lhat it is limit.ed to spe('ial or ge neral. It says 
tho record of the hearing. That record may involve a specinl COllrt 
martial, bad conduct d ischarge, 01' it. mlly be clearly a geneml court. 
martial case. In either inslllllce, it would go lip to the officcr havi ng 
general court·mlU'linl jurisdiction. 

Mr. B ROOKS. It docs not go through the local commanding officcr. 
It goes st raight to the officer having geu('ral COUl't-martial jurisdiction. 
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~rr. S:o.URT. I think it would be true in practically every case that 
the officer exercising special court-mal,tial jurisdictIOn would be the 
officer in command of the probationer. 

1[1'. BROOKS. Gentlemen , is there any further discussion on this 
a.rticle? If not, and if thero is no objection, wo shnl! consider it as 
adopted. 

~Vill you Pl'occcd,lo ~I'Licle 73, Mr. Smart. 
Mr. SMART (readmg). 

ART. 73. Petition for a. now lrial. 
At Ally time within one year after approval by the COIIVCllil1g authority of a 

eourt·martial selltcuee which extends to deat~ diJ!missal, dishonorable or bad 
conduct dillCharge, or confinement for more tnan one year, the acewed may
IX'tiUon The Judge Advocate General for a new trial on grounds of newly dis­
covered evidence or fraud on the COIlrt.. If the accused', CllSO is pelldillg before 
the Board of Review or before the Judicial CounCil, T he Judge AdVOCAte General 
IIhall refcr the petition to the l)oard or Coullcil, respcctively, for action. Other· 
wise The Judgc Advocate Gencralshall act upon the petition. 

References: A. 'v. 53; proposed A. G. N., article 39 (g). 
Comment.ary: .Tbis article provides for a petition fOI" a new trial 

as provided in A. W. 53 find in proposed A. G. N., article 39 (g). 
ANion 011 tbe petition is to be taken by it board of review or the 
Judicial Council if the cflse is being reviewed or is t.o be reviewed by 
sudl tribunal. Otherwise the Judge Advocnte General shoji either 
deny or grant. the new trial. Sec article 75 as to restoration of rights 
pri,-i1egcs, and pl"Operty aller n new trial. 

:.\Ir. BROOKS. I would like to ask you this. This is limited to & 

period of 1 yenr. For the purpose of the record will you explnin 
'why it is limited thnt. way? 

1\11·. LARKIN. Thnt is :n an eiTort , of course, to obtain finlllit.y fit. 
some point and, in addition, it. was adopt.ed from nrticle of war 53 
ns it was amended by Publi c Lllw 759 last yetlt'. That. one fen\.ure 
was adopted. 

MI' . ELSTON. Do you not. think we should ehnng-e this to conform 
to the changes we ba.ve heretofore made, nnd ma.ke It. a year or more? 

~[r. LARKIN. Yes. 
~rr. S~1ART. That is in line 11 , page 61. 
i\fr. BROOKS. Whnt. do you hnvo to say with rcf£'rCflce to extending 

tbis to dcnlh? 
:\Ir. SMART. Do you have the feding there Ulflt perhaps a death 

sentence could not. be execut.ed before the expiration of one year, in 
view of t.his Rrticle? 

l\fr. BROO1}S. That. is the thoughL I had in mi.nd. 
Mr. SMART. Justico ~l cGuire has raised t.hat samc point, Mr. 

Chairman, the q'l estion as to whethcr or not. a <lea.til sent.ence couJd 
be executed befol"e the expiration of 1 year, in view of this provision. 

;\[1'. LARKI N. We had no such intention of limiting the imposition 
of II.. death penalty when it. is finally approved by the Prcsident, after 
U1 C complete review for ulis purpose. 

As you noticc----and tbis, which I want. to bring to your Ilttentioll, 
hns been commented on by witnesses-we have made th.is/elition 
dep£'nd on the grounds or newly discovered evidence or fl"itll on the 
COU I·I. In your amendment to article of war 53, last yeftr, the slandard 
was for good cause shown. The reason for the diiTerence was t.hat we 
felt. t.hnt the appellate syst.em fl.S devised here is a tighL, comprehensive 
and efl1cient. appelJate syst.em, t.hat it. is wholly capable of reviewing 
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all mat.ters 011 the record; tJun tho review 01 cases should propc.dy be 
as complete as possible in the appellato system. 1 think that is a 
principle Lhat is followed preLly closely in civilia.n courts. 

There are two circumstances which may arise which may not bave 
been on the record a.nd which it may not ha.ve been possible for the 
appellate system to review, They are newly discovered evidence 
which, of course, was not a.vailable at the lime and did not appear at 
the trial ; nnd tmud on Ute court whicb might. ha.ve been such a. fra.ud 
that it could not fL,ppear on the rooord. Thn.t might have beem tho 
fraud itself. So that those two lire really j,he only remaining good 
causes IcH after your a.ppella.te review au the record. This is Ilot 
written in such a way tha.t no case can become fmal, pending the lapso 
of n ycar, nnd on the possibility which may be very remote tlUl.t there 
is going to be newly discovered evidence or there has now been dis­
covered lha t. fraud was practiced on the court. H of course, they do 
arise that permits the remedy; but it is not. intend cd that. there IS no 
fmalit.y unt.il the year elapses, 

Mr, DEGRAF~'¥;N RIED, Is Lhat. a new section, that. is not. prescnt. in 
existing law? 

Mr, LARKIN, It is present. in c.xisting Army and Air Force hl.w, ex­
cept. that. the petition may be granted by the JAG for good cause ShO\\'I.1 

within a year a9 distinguished from the t.wo grounds we set out, 
:".[r, DEGRAFFENRIED, 1 just. wOlldcred how you got. that 1 year 

in there, 
Mr. L\ltK IN, " TC look that 1 year from the pr{'scnl lnw, article of 

Will' 53. _ 
;\11', Dt;ORAn'ENIIIED, Thjs is rcaiJy mueh brondcr thnn in most. 

civil COUl'ts, is it not? 
:-orl'. LARKIN, 1 do not think so. There hase been n number of cases; 

liS fllr back lUI tho :-OIoone,Y cas{' ill California, where n writ. of habeas 
COl'pUS docs not. lie but t.hcl'e is tbe contention that same fraud was 
practiced on thc COUl't before 01' during the trial , a fraud which 
amount.ed to concealment of some evidcnce or a concealment. of Lht) 
co nduct of somo official of the COUl't. It lms been tho pract.icc of 
some ci\'il courts, some Stote courts, ufter Lhe conviction is firmed 
where habeas corpus will not lie , that. the COUl't. will permit. a so-ca ll ed 
writ. of errOl' coram nobis, which is an old English WI'i t, which bns 
been revived for just this particular kind of cil'cmnstnucc, " "hat we 
did WIlS to combine what amounts to a writ of Cl'ror ('oram nobis with 
the motion for fl. new lrial on newly discovcl'(~d evidence. 'We have 
provided for both of them and to our minds they arc t he t illy additional 
circulllstnnces O\'el' and above the nppenl that need a remedy, But 
as to the lime limit, it Wfl.S Lhe idoa of MI', Elston's committee last 
time, 

Mr. DEGn .O\FFENnIED. I like the newly discovered evidence, and 
the fraud fen lure, rather than for good cause shown, I think that is 
too brand, \re ha\'e a statute in our State whicb gives you tho right 
to fil e a motion fOl' a Ilf'W trial on newly discovered evidencc. 

:-OIl'. LAnKIN . So do we. 
.MI'. DEGltH'.'ENHI ED. . But w(' don't haw nny ]I'ngth of lime in it. 

The only qu es tion in my mind is the yenr, As fl. mn,Ltel' of fact. , aflol' 
a ~l'ial people begin to tnlk who know something; thaL is, when tbey 
thmk they arc not. going to be used ns witnesses they will disclose 
somelhing, and you get newly discovcred c,-idencc . 
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).I r. LARKIN. I think the newly discovered evidence will be sur­
rounded by the pract.ices and procedures in the Federal court t hat 
~overn tha.t motion such as-ob that the IlOvl'ly discoverod evidence 
lS not cumulative; that if it had been present.ed to the jury it. at least 
would have changed its mind; and vanous other ru les that cil'­
cwnscribo the use or thfl.t type or motion. 

Mr. ELSTON. I st. il l think we will luwe t.ho question about tbe 
death sentence. 
l· f.. l r.DEGR ..... FFl:::NRu:O. SodaI. 
r Mr. ELSTON. You nrc bound to give to H. person sentenced to death 
less of an opportunity to petition for a new trial thall other offenders, 
because if he is executed within 8. year he is ('onsidf'rnbly handicapped 
in filing petition (or 8 new trial t herNlftCl', 

11r. L.-I.RKI N. H you think that is not complet\), I shou ld say we 
should make it clear. ] think it would be very had, flnd tlwre is no 
intention, to const.rue ulis as preventing t he execution of the death 
sentence unt.il after this 1 year period. These remedies are availn.ble in 
civil cowts, and t.hey fU'e not construed as a st.ay of any deat.h sentence 
at. all, und they should not bo. 

MI'. ELSTON. I t hink you would Lave to state it or it would be 
construed that he was not to be executed in less than fl. year. 

1\[['. LARKIN. Either the explanation Ulat it is not intended to 
and the adoption by the committee on that explanation is sufficient, 
or we can write in som('thing. 

1\1r. BROOKS. Would it be belter to consider the thought of reducing 
thc time for everyone? Had you given that any thought? 

1\lr. LAnKIN. 'Yo just adopted the ycar provided by your committee 
last year. I would say tbis. 1 do not th.ink it. is an unreasollfLble t.ime. 
I know very well that a motion for a new trial, because of fraud on 
the court, is the type of motion in New York State that can be brought 
any time. There is no time limit. I thitt.k the jurisdict.ion of New 
York is quite unhappy about thaL, because iL just means that there is 
practically no fInality. As aga inst lhat no timo limit. a yoru', I think, 
is pel'fectly all right. 

Mr. ELSTON. I think the time is all right, because fraud is not 
usually discovered immedintely. 

I\lr. LAnKIN. Then nrc not many cases where thero ever is fraud. 
I think in courts martini the perccntage is very much lo\ver t.hnl1 it 
would be in a civiJ court. 

1'11'. EI.STON. I\Iay I ask here what Ole normal amount of time 
would be bet.v"een trial and final review by the JudiciaJ Council? 
W1Hlt limo do you IIlllicipate it will take to go tlwough all Lho steps? 

Mr. LARKIN. I shou.ld certa inly expect [L wouJd be completed 
within a yenr. But I just CUJ1Llot give any cstimnte at this limo, 
I think experience is going to indicate that. I might ask the repre­
sentatives of the sCJ'V[ces as to their guess as to the time it t.akes to 
complete roview now. 

Mr. ELSTON. Rcgarillcss of the time, a. person sent~nced to dea.th 
docs not necessnruly go through the Judicial Council. There may 
not be nny error of law that. his counsel claims and he may go through 
on.ly the board of review, So his case would be completely reviewed 
and could be completely roviewed in 0.. very short space of lime, 

11r. LARKIN. Well , we htwo not reached that. We skipped the 
Judicial Council pJ'ovisioll, Mr. Elston. When wo como 1.0 it, you 
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win find we hav6 made a review by lhe Judicial Council lUanda Lory in 
dcatJ\ sent.ences, so that the review in a deaLh case will foUow the 
course of cOllvening the 8.uLhoriLy, board of review, Judicial Council, 
and fmal approval by Lbo President. Tbey are aU mandat.ory; there 
ie no exception in that casco 

MI'. ELSTON. That. would Lnke considerable timo, I..h on? 
.Mr. J...AHKIN. ThaI. is right; iL would. 
),1'1'. ELS'l'ON. So that would mllkc Lhe year aU Lhe moro reasonable 
~lr. LARlUN. I think so. 
~[r. BROOKS. Could not we get in the ret.:ord some estimate of the 

services of what they think will be a reasonable time to completo the 
average case? I think that would be of general imcrest to the 
Congress. 

MI'. LARKIN. Colouel Dinsmore, do you have a guess flS Lo ho\'I" long 
iL ttlkcs to complete the roview of i1 death sentence now? 

Colonel DINS;\lOUE;. It varies, depending on the difficulty of the 
questions involved, but I would say a maLtel' of only 1\ fow momhs. 

1\11-. BltOOKS. All of tJlose Illajol' violations normally should be 
reviewed in a matter of n few mouths; is thll.t cOl'l"ocL'l 

Colonel DINSMORE. Tlltl.t is right. 
.:\1I.. BROOKS. And the case completed, say, within 3 01" 4 months? 
Colonel DI:-.'SMOltE. Yes, sir. Wben we had the grcnt accumulation 

of cases during the war and nll of those records came in from the 
various ovcrseas jurisdictions and theaLers, we ltad a lI'emendous 
hflcklog, lind III t1llU timt' it took longer lhan it nornmlly does in time 
01 peate. 00 that it wOllld be IIll extremely ulluf'iuul O!tSC, :\rl·. Chair­
mall, that would tuke a year. 

Mr. BnooKs. Are thet:e any further questions? 
Mr. LAUKIN. Qne th ing that has been brougbt Lo my attention is 

t111l.t the l"edCJ'nl court, l.he district com·t, hns constl'ued it similar 
p"ovision of this kind in Lhe F ederal COIU·ts to give the right of petit.ion 
as not. amounting to a stay of c.'i:ecution if aU other review is COffi4 
plcted. That was certainly our intention here. 

:\Ir. EuiTo.... I notice you hn.ve left out n. pl"Ovisioll that we had in 
H . R. 2575 last yeal' about reviewing cases which OI·igiun.led during 
World War 11. Can you tell us why tbat was omitted? 

~ll". LARK'!'. I think it was omitted only bt'Cause Ul our opinion the 
provision continues and remains. I say that because under section 12 
of the bill, wwah is on page 98 and is enacted into law, although not as 
a pnl"t. of Ule U1liform code itself, but enacted LnLo Fed<'l"ru law, that 
provides that. any rights and liabi lit.ies existing under such section or 
pllrlS t.hereof prior to tl10 effective date of thi:; act. shall not be affect.ed 
by tbis appc-al and this act shall not. be effective to aULhorize trial 01' 

punishmCJlt for any conviction if such trial 01' punishmenL is barred 
by tile pl"Ovisions of existing lnw. So that thaL l'ight which was granted 
by article 53, that. all World War IT cases have the J'ight to peLition 
thc Judge Advocate ill 1 year aflcr the termination of the war, still 
remains by virtue of Lhe fact such rights are not lost. to anybody, or 
such rights as they bad wlder the previous law arf' retained. 

~1r. SMART. I would point ouL, of course/..., .:\lr. Elston, that existing 
law is applicable ouly to Army and Air !i-orce personnel. So this 
will perpetuate the difference which exists today, that is, naval and 
Coast Guard and Marine Corps personnel, when prosecuted by the 
Navy, ofl"cndcl''S ot Wodd War II in those services, would not be 
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accorded the same right as is pr{'Served for the Army and Air Force 
personnel. 

Mr. LAnKIN. Tbat is right. 'l'hat is the difference. 
Mr. ELSTON. I think it probably ought to be restated, so that there 

"ill be no question about it and so UUI-t it will apply to all services. 
",Ve thought last year that was a rather good provision because of 
the many cases tha.t bad arisen durin~ World War 11 in which Ulere 
were clauns they had not bad a fair trial or there had been some mis­
cnrriage of justice. I do not know ho\\' many ctlses came in by reason 
of that section. 

Ur. LAnKIN. There has ollly been experience since February 1, 
you sec. 

).11'. ELSTON. That is true, that it has only been since February I, 
but UH~re might be a number of them who waited until they could file 
their petitions (or review. 

For tbe sake or the record, have there been any or very many? 
1\11'. L ARKIN. The Air Force has none, apparenLiy, so for. 
Major SOI,}O'. Lt is my impression about 2 weeks ago we had eight 

petitions. There may be more right now. 
1o.1r. ELSTON. It would not hurt to have that section rewrit.tell so 

that it would apply to aU sen ' iees? 
1\fr. LARKIN. That petition, of course, wns for good cause shown. 

The way we worded this is as I have indicated. U we redraft this 
at the committee's request or add this additional provision to this (or 
my guidance do you want "fOI' good cause shown" in that connection? 
It ought to be consist,('nt, whatever it is. 

Mr. ELSTON. I de not know. There is a. differencc between Ule 
two types of cases. The cases lhat come up nfter this code is adopted 
are largely cases tbat arose after the war. During the war, there was 
s. tremendous volume of cases. There were trials conducted not in 
the same leisurely manner they could now be conducted, and it might 
be there is no fraud involved, there is 00 newly discovered evidence, 
but. it is a case that the appeal should be reviewed. We have heard of 
a. number of t.hem-cases where the claim is made that there was a. 
miscarriage of justice. ,

My own notion is the services did a magnifi cent job in going over 
nll of the cases and trying to equalize the sentences. I think they did 
a tremendous job and did it. well. At the same tinte, there might be 
some cases that. have not been adequately reviewed, and I do not 
belie,e we ought to close the door. If there is some geod cause shown, 
without newly discovered evidence aud without fraud, it seems to 
me they ought to be reviewed. 

:Mr. BnooKs. I s it your idea to apply that suggestion to cases 
already disposed of where they ask for a. review? 

~lr. ELSTON. Yes; in cases that arose dW'ing World War II. We 
wrote lbat. into the la.w last year and gave every person in the service 
an opportuni~y to ha.ve bis case reheard, and it was of great benefit to 
fllembcl's of Congress, I will SIl.Y, because I do not suppose there was 8. 
10. !ember of Congress who did not. have somebody appeal to him about 
his case-lhat be did noL get. justice and the like- nnd in those in­
sLances we w(>rc able lo reply thnt tile door \VIlS s till open Ilnd they 
could still have tt rchcal'ing of their cases if they could give good n:lIlSOIl. 

).11'. LAnKI N. ;'>.!ny I suggest, then, in this connection, tlmt in ndding 
this provision tha.t World War 11 cases have this right of petition, wo 
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have n cut-ofT somewhero, because the war is !.lot over yet. Cases cur­
rently tried arc construed to como within the additional timc limit you 
have in that proviso, find I do not know but what thero should be a. 
distinction between the 1 yeRr' petition for fmud and newly discovered 
ovidence, starting with CflSCS that. are tricd under this now code when­
ever it becomes effect.ive find the petition as to aJI of tho cases that. nre 
still withiu the war period , tho Wflr not baving terminated find the 
cases being tried todny coming under tbat I>1'O\'ision. 

Mr. EI.STON. I think thnt is right. They nre amply sa feguarded 
under this code. 

1>.1 ... LARKIN. Yes. 
Mr. ELSTO:s'. But as to the oncs wbo did not have nn opport.unity 

to comc under this codc, thoy would have a right to have t.heir cases 
reviewed. 

:\fr. LARKIN. I think we can draft somelJling. 
Ur. BnOOKS. Will you do that? 
Mr. SMART. I would suggest that we put a t ime li mit. on it of I year. 
You emmot leave this th ing open inLenninably in Lhc fULme, be­

enuse, the longer it is open, the more difficult it is to obllk in evidence, 
witnesses, and what not, and it unduly wenkcns th(' prosecution. 

Mr. ELSTON. I so move you, ~lr. Chairman, that we have ~lr. 
Smart draft tbe amendment. 

~Ir. BROOKS. Before we do Ihal, leI us hear from Captain Woods. 
Captain \\"ooos. The only ~1Ugg-estion 1 havt" to make L~ I want to 

invite your attenlion to seelion 301 of the Servicemen's Readjustment 
Act of 19-14, where alTIU1~emcnt for a readjustmcnt is made, which 
provides for Ii review of discharges and dismissals, and section 207 of 
the Reol'ganization Act which pl'Ovides for authority to correct I·ecords. 

Mr. SM,\UT. I would like to poillt out to the committee just how 
difficu lt it. is if tho mo.Jl is dishonorably dischal'ged to cvcr Kot Ir is caso 
beforo the 207 board fo r cO l'I'cetion of military recol·ds. Ordinarily, 
ir it is purely an ftclininist.rotivo, tecimicol change in tlrt' record , thosc 
a.pplicat iOIlS will go directly to the board. I do not.. know what the 
policy is in the N:wy, but certninly in the Army any rccord involving 
the correction of a dishonOI'abJe discharge must.. first b(' npproved 
by the Secrctary be(ol'C it over goes befol'c that board . So fiLl' as I 
know, there ma.y be ono case involving disbonOl'8blc disdl!lI'ge that 
has received £a,·or8.blo nction by the board for corrcction or military 
records, but 1 do not. believe it IS accomplishing the purposc Congress 
hoped it.. would when they wrote Ihat into the law, 11Ild that. was the 
feeling Illst ycal' whcn tho committee wrote this provision into the 
law, to tlCcol'd a right for n new I.rial as n nuu.ter of law flnd not for it. 
t.o 	hinge upon a policy over in the Departmcnt of tho Army. 

1 Cll lUlOL spcok osio how the oct has opcrflted ill th o Knvy. 
Cnt,tain WOODS. I think it has operated far mol'£' (>xtcllsivdy in 

thc 1\ !l.v)'. I think it was not nCCCSSflry to rely upon those two pro­
visions, but it would s('em to me there is a grrat drill of administrat ive 
bUl'den involved; and, in the cose wbere t.he llhlll has b"OIH' to one of 
those two boards and the sentence has been OitN('d in his fnvol', lhel'e 
should bo no further I'chellring in his tn.sc possible for tho PUI'j)OliC or 
altering n convictioll, but tho cOlwiclions ill those hcarin~ should 
stand . The nction ha.s been nddt'essed solely to the sentence lind 
correction of the records to alLer the form of dischll.rgc. 
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Mr. BROOKS. Cou ld noL the provision be 80 draft.ed lhat. the 
applicant. for rehearing on that. basis should be limited to 1\ request 
before aDO tribunal or the other? 

Mr. S~IAnT. I believe, as a matter of form, the pn.rticwar person 
who may pass upon tbis application wiU take that into consideration 
Wbl'll Ill' is considering "for good cause shown." If he finds t.he man 

. has already recci'Tcd some administrative relieC, I think he wouJd be 
thoroughly justified in considering that along wilh the other clements 
of "good causo shown." 

~lr . SnOOKS. You think that is 8. type of judicial notice? 
J\ l r. S M ART. 1 am noL ('c!"tnin. 
Captain WOODS. 1 would nollhink S0, becauso it is directed to tho 

fact of conviction. I would feel the Judge Advocate General , in good 
cnuso shown, would hn.ve to order a rcileaJ"ing, even though the 
sentence nnd dischaz-ge had previously been altered by one of those 
boards I1lNcly to CUI'C the eomriction. 

Mr. SMAnT. 1 would say in that case, if the Judge Advocnte 
Genernl f('lt, in spite of any ndminislmtive rolief t.his mnn lIlay have 
had , that be is entitled to additonall'elief by way of a rehearing of his 
case, th en wily preclude him? 

Captain Woooa. I might mention very large numbers of some 
courts-martini actions have been reviewed by the bon I'd of discharges 
and dism issn.ls, b('causo we hn.d the bad-conduct discharge. 

Mr. BROOKS. Let. m(' make the suggestion, then , ~lr. Elston , that 
Mr. Lnrkin and ~lr. Smart geL together aud try to work something 
out and do so in collaboration ,,;th the Navy. 

Mr. SMART. 1 tJtink it might be very well if we might write into this 
particula.r section a proviso that would limit it to cases involving dis­
honorable discha.rge, bad-conduct discharge, or confinement in cases 
of I yenr or morc. The thing 1 think the Congrf>ss is trvinlZ to ~et at 
is to insure a rcvi('w oC the serious cases that really alTect tbo man 
seriously in his civilian life. 

;Mr. BROOK S. I think you can gct together and we can take that 
up Monday; and, if you ha.ve trouble, the committee ca.n discuss it 
further. 

i\ Jr. ELSTON. Our section last year on this subject included SU Ul­
mary COurts-miLrtial eases? 

i\fr. SMA itT. It was without speeifici\lion as to tbe typo of court. 
Mr. L AnKI'\". 1t, proyided {or dismissals , disllOnornble dischnrgc , or 

bad-eonduct, discIHl.I~c. Innsmuch as the Army spo('ial co Irts (lid noL 
Imvo authority fit that time to impose It bad-conduct. dischargc, 1 
doubt thllt. it coverS them . Tho Nflvy's oompal"flble court has had 
thc IHithoriLy to impose bud-conduct dischurges for a number of ycors. 

i\ir. BnOOKS. If th('l"o is no further suggestion on that point, whaL 
about the Iftst. sentcnce in ftrticle 73 , reading "otherwise the Judge 
Advocate General shall ftct upon tho petition"? H ow much aut hodLY 
does that gi\'(' the Judge Advocate Genel·!!.l? 

Mr . I ..AltK I N. 1 th ink it gives him complete authority to ol'der a 
reh('aring. 1twas 0111' id(,1l tbaL, not )..-nowing when the petit ion might 
be made and since it might be made during the course of the appellato 
review, the petition is made while the case is bofore the board of 
rf>view or th e Judicia l Council, it is entirely appropriat(' to s{'nd that. 
petition to them. Otherwisc , you would have the incongruoul> !'litua· 
tion of the hoal'd of re\' i('w or the Judicial Council reviewing a case 
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on the record on appeal while the Judge Advocat.e Geners.! nt. tho same 
time is reviewing the pelition on grounds of fraud or newly discovered 
evidence. So it was our idea, if this pelition is made during lhe course 
of tho appeal, it. should be addressed to the tribunal that is considering 
the appeal. In t he even", however, that. the appeal is concluded , 
then we would have the J udge Advocate General do iL, just as you 
provided he sbould do it last year in article of war 53. 

l\lr. BROOKS. The defendsnL could elect. the time when he chose to 
present. the petition? 

~tr. L ARKIN. It. is cntitcly up to him. H e WlU be the only one, pre. 
sumably. who will d iscover either of those grounds, and it is up to 
him to come forward whenever h{' does. as iOIl1! as iL is within n year. 
~Ir. BnooKs. Is there any further discussion? 
~r... ELSTON. Just. olle olhCl· question. There is no provision for 

tho Judge Ad,'ocntc Gonernl to vacate senLence or restore rights or 
grun t. an ndminisLrat.ive discharge in lieu of a dishonorable dischargo 
or bad-conduct. discharge, is thoro? 

r..4r. L A n KI N. No; that is tight.; not Lho Judge Ad vo('u te Gonernl. 
T Lle Secreto.r·y of t he D cpnrlmcllL, in a later article, has Llmt complete 
power. 

)>'Ir. oEGuAFFEsnn:D. The Judge Advocate Goneral, und er those 
circumstances, cou ld do one of two things: just dcny tho peti tion or 
ordcr a ncw trial? 

~ I r . L ARKIN. That. is right.. 
Mr. BnooKs. Is there any further discussion of article 73? If not, 

it will stand adopted subject to the reservation of the amendment we 
discussed. 

Now take up orticl(' 74. 
~lr. S;>.IAUT (reading); 

AnT. 74. Remission and suspension. 
(Il) Th(' &>cretary of the Depart ment. and any Under Secretary, Assbtant Secre­

tary, or commanding officer designated by the Secretary may remit or suspend 
any part or amoun~ of the unexecuted pon.ion of anv sentence. including all UIl­
collected forfeitures, other tilan a sentence appro\'ed by the President. 

(b) The Secretary of the Department may, for good CRUsc, sub;ilituLC an admin­
istrative form of discharge for a discharge or dismiSlsal executed in accordance with 
the sentcnce of a court martial. 

Rcfercnces: A. W. 51 (b) ; proposed A. G. N., nrt.icle 39 (h). 
Comm cntnry: Undcr th is article the Secreta ry of 0, Dcpartlllent 

may review the sen tence of oily court. martial, which will g ive him 
clemency nnll pnrolc powers as well us ultimate control of sentence 
unifo/'llllty. Action hereunder may be til ken wit.hout. I"eglll'd t.o 
whClhcl· the person aNing has previousl,y approved the sent.ence. 

r..rr. ELs·rON". Undel' that sect.ion , the Sccret.lu-y could dcsignllte tho 
Judge Advocate Geueml for the purposes of remitting or suspending 
OilY pnrt. of Lhe sentence? 

~rr. LA ItKIN. T hat is right; but. it centralizes responsibility in h im. 
~Il". B ROOKS. On su bsection (b), explain the reason for ma ki ng a 

change there f!"Om a judici'll finding for discharge or- dismissal and 
thot. of n n admillislroti,'e finding. 

).Ir. LAnKIN. 'Ycll , a discharge or dismiSSllI- thnl is, 1\ dishonorable 
discluu·ge or n bnd-conduct. discharge--can be imposed only by a. court 
martial , and til(> Secrelary, by way of clemency, can substitute for any 
dishonor-oble disehnrge or any bad-conduct discbarge or any sen tence 

. S::;ZC6--I9 :-00. 37---1Z 
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of dismissal of an officer what, in his own discretion, by way of clem­
ency, is a form of administrative discharge. This authorily enables 
him to extend clemency. 

Mr. BHOOKS. Arc thel'e any furthel' questions 011 IlI'liric 74? H 
not lind therc is no objection, it will stand npprovcd. 

The next is Article 75, Restoration. 
M I' . S~IART (rending): 

AUT. 75. Restoration. 
(a) Under such regulations as the President. may 1>re8cribe, all rightl!. privileges, 

IUld property affected by lUI clCccuWd portion of a court-martial sentence which 
has been set aside or disapproved, except an execute<! dismissal or discharge, shall 
be reetort>d unless a new trial or rehearing is ordered and Bueh executed portion 
III included in a sentence imposed upon the new trial Or rehearing.

(b) Where a previously executed 8('ntence of dishonorable or bad-conduct dis· 
ehar~e is not sustained on a new trial, the Secretary of the Department shall 
Bublltitute therefor a form of discharge authorized for administrative issuance 
unless the accused is to serve out the remainder of his enli~tment. 

(c) Whcre a .previously executed sentence of dismissal is llot sllstained on a 
new trial, the Secretary of the Department shall sllbstitute therefor a form of 
discharge authorized for admini~trative issuance, and the oflicer dismissed by 
such S('lltcnce may be reaPl>ointed by the President alone to 811Ch commissioned 
rank and precedencc 118 in the opinion of the President slIeh former officer would 
bave attained had he not been dismissed. The reappointment of such former 
officer ",hall be without regard to position vacancy and I!baIl affect the promotion 
.taW~ of other officers only insofar lUI the j'residcnt may direct. All time between 
the dismi!\.~al and such reappointment shall be considered M aelusl ~('rvice for all 
purpo:;es, including the right to receive pay and altowanccg. 

References: A. W. 53. 
Commentary: This articlo is new in that I'cstoration of rights, 

privileges, and propert.y is mnndll.tol',Y and in thaI. restitution of for­
feitures previously collect.ed is authOrized , If a new trial or rehearing 
is ordered, restoration is to be made in I·egn nl to such part. of the 
ol'igimtl sentence as is nol. adjudged upon t.he new trial or rehellring. 

Under subdivision (bL the Secretary of the Depnrtment shall order 
RJl administrative disclllll'ge substit.uted for fl bnd-eonduet 01' dis· 
honornble discharge which hn s not been sustained on 0 /lew trial 
lUUC!SS the accused is to be r('stored to duty. 

Subdivision (c) requires on administrative discharge to be substi­
tuted for n dismissal which is not sustnined on a new tl·inl. In addi­
tion, the President is given authority to reappoint the accused to such 
rank and precedence Il.S he believes will correct. the injustice of the 
dismissal. 

This article applies not. only to new trials but n!so to nil cnses where 
nn e;-.;ecuted or portly executed sentence is set flside or disapproved 
under the pro\'isions of this code. 

;\1'1'. 'SnOOKS, Does thnt last melm pay for the oct.ua! t ime he did 
110L serve; in other words, is that retroactive pay? 

~Ir. LARKI". Tlult. coveTS the time between the first and second 
trinls. 

Mr. BROOKS. Tn the CilSe of a mnn that. is reopened under subsection 
(c), he is supposed to bl' put back and made who!l' insofar as possible; 
but. till' last sentence refers to thc fnet that he shall be considered as 
actual sen·iee for all purposes, includ~g the I'ight to rccci\'c pay and 
nllowttllct,s. Does tha.t. mean retroactIve pay? 

~rr. LARKI". I think il. is ,'ctroactive pay to tho extent. he has not 
I'cccl\'ed nn.vthing' from lhe lime he Wf\S dismisscd untillhe time he is 
J'cnppointe<l. When he is rea.ppointed, it. is rctroactive for that period. 
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Mr. BnooKs. For the period during which he was out of the service? 
Mr. LAnKIN. That. is right.. 
::\11'. BROOK S. Also, it would menn longevit,y would operate during 
 

his absence from service under those conditions? 
~Ir. LARKIN". Thnt. is right. 
Mr. ELSTON. I would like to ask about section (b), where it is 

providcd­
'Vhcre fI. prcviouilly executed sentence of d[!'honorable or had-conduct di~chargo 

is not sustained on a new trial, the &>crctary of the DcpartrnCllt shall substitute 
therefor fI. form of discharge authorized for administrative i$lluanl:e unlCij~ tho 
accused is to scrV(l out the remainder or his enlistment. 

That. mnkC's it ffiandntorv that he shall substitut.e another form or 
discharge. Suppose tlH'Y 'ju~t wanted to compi('tciy dismiss the 
charges against him; SUppOSf' tllf'Y have not been sustained Rnd no 
discbarge is warranted, no fonn of discharge is warranLed; and sup­
pose his enlistment had expired by tbat time? 

.Mr. L ARKIN. In that. case be would bave to substitute an adminis­
trative discbarge in the event. tllf' term of enlistment hilS expi l'cd, ilnd 
if they desire- ­

111'. E',STOX. Could not be get. an honorable discharge? 
 
]\'lr. LARKIN. We would get one by this provision. 
 
Mr. ELSTON. I s that what. is meao!. by "administrative discharge"? 
 
Mr. L .-4..RKJN. It could be one of three kinds; it could be honorable, 
 

under honorable conditions, and the third would be "undesirable." 
You recall we discussed the same !.ype of possibility under article 4. 

Mr. EI.,s·roN'. Are those nil included under thIS expression, "n 
form or discharge authorized fO I' administrative issuance"? 

Mr. L ARK I N. That is right. There are only three that are Ruthor­
ized for administrative issuallce. 

Mr. ELSTON. W"hat is the present policy of the services relating to 
the restoration to all enlisted person or his rights, where he has re­
ceived a dishonorable or a bad-conduct discharge and that is suspended 
as a part of his sentence? What is Ule present policy? 

Mr. SMART. I think, Mr. E lston , the two witnesses who appeared 
the other day bC£ore tbe committee, the Navy captain and the Army 
colonel! who gave testimony regarding the incarceration of prisoners in 
Federa penal institutions, touched the point you now raise. I tbink 
your inquiry is directed to the policy of the respective departmenls in 
permitting various and sundry collvening authorities or review author­
ities to suspend sentence when, at the same time, they know, by \' irtue 
of the policy which is not known to everyone, that. they are going 
subsequently lo execute lhat dismissal and the man is not going to be 
givcn any op portunity to reenJisL. 

I do not know what the Navy's procedure is on it, but it has previ­
ously been pointed out that stealing in the services is an e,xtremely 
bad thing, is "cry difficult to cope with, and ruins morale. That. is a 
particular type of offense, buL I think it. may generally be stated to be 
true that in tho Army, at least, aU felony types of crimes which result 
in conviction of all enlisted persoll, even though he may receive a dis­
honorable discharge that is suspended, tbat thaI, is just so much 
double t.alk, because, as a maLLeI' of policy, that discharge will be 
executed when be has scrved an appropriate amOllnt of his sentcnce. 
Ue tben gets his dishonorable discharge, and is spite of the fact they 
sny he may subsequently apply for reenlistment find try to serve 
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another enlistment and work his way out with fLO honorable discharge, 
nevertheless they fire just not. taking that kind of man back. 

So that] &ly it-leads to 8. great. deal of false hopes on t.he part of 
parents and others when a boy of theirs gets 8. suspended dishonorable 
discharge. They think he has a chance to work it out, and I want 
this record to show here that is not lrue. I think it is 8. shame that 
they go ahead and perpetuate that policy in any of the departments. 
I will say f1 gniu I cnlmaL say what is happening in Lhe Navy on that, 
but 1 know that is happening in the Army, and somebody ought to do 
something about it. 

Colonel DINsMonE. In answer to Mr. Elston's question, if a dis­
honorable discharge b i\.S been suspended and it is determined later to 
put the Ulan back ou dULy, he simply is restored lo dULy to complete 
tbe unexpired term of his enlistment. If the dishonorable discharge 
has beeu carried iuto effect, the Secretary bas statutory aut.hority to 
authorizo his reenlistment notwithstandlng his dishonorable dischfu'ge, 
and t.hat, of course, is 0. new enlistment completely. 

Mr. ELS'I'ON. What is Lbe general policy where they do reenlist. 
with dishonorable discharges hanging over their heads? Do they, as 
a rule, s(>t that asido if ho makes a good record? 

Colonel DINSMQIl.S. No, si r ; that is a histol'ical fact, and t.hat. 
discLl!ll'ge tbnt. is 011 record call novel' be wiped out. If he completes 
his !lOW enlistment bonombly, he gets an hooomble dischru'ge at. the 
end of tilnt enlisl.ment. 

]0.11'. :ELSTON. T hen he has both? 
Colonel DINSMORE. Yes. Gut he hIlS a white pavel', iu a WilY, and 

nobody asks him about ilnythiug except his IllSt discharge. 
}.tr. ELSTON. Is HUll. tho case when they go iu for reculiSlmellt.? 
Colonel DINSMOR~;. I doubt if it is. 
~ I r. S!.lART. It would be ilIuminat.ing (or this commil.tee to knolv • 

how many Anny enlist.cd men, who have been convicted since Jru:auary 
1946, o( offenses which are considered to be felouious , have been 
permitted to reenlist. I 'll bet you could count t.hem on one hund . 

111' BnooKs. " "by could not we get. t.hose figures? Would not. they 
be ava.ilahle, Colone1? 

Colonel DINSMOIHl. Yes; they would be vailll.ble. 
~tl·. BROOKS. Lwonder if they would be available iu the Navy. Do 

you think you could get them? 
Ca.ptain WOOD8. I do not. l ilink we have quite Lhe same situation 

in the Nflvy. 1 th ink our probations are grant.ed in good filith, and 
if a mllll completes his probation period, be gelS his honorahle dis­
charge, pro \' iding the rcst of his service ent.illes h im to it. 

~ I I'. SMART. 1s t.hat "egal'dless of the type of offenso'! 
CaptrLin WOO os. It varies. 
Mr. SMART. 1 subscribe to Lhat. T hat is what I think is the proper 

policy. 
MI'. DEGnAFF .;N lln:D. Do your remurks this morning " when t.hey 

have been permitted to reenlist" refer to the ones who have been tried 
under existing law pCl'ulining to the ilI'med sen'ices or those who have 
been Ll'ied to civil courts too? 

Mr. SMAUT. Under military law, once a man has been released to the 
ci"il authorities fwd subsequently convicted, I lhink ine"itably t ile 
military will (!J'op from the rolls of the service the man who is in a 
civilian penul institution. 
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Mr. DEGRAFFENRJ EO. But after be gets ont, are they moro lenient 
about taking him back into the service or letting him reenlist than if 
he were convicted wldcr military law? 

Mr. SM.\R1'. I just could not answer that but I doubt i t. 
 
Colonel DI NSMORE. 1 fUll not su re I uudel'stnnd the question. 
 
Mr. DEGRAFFENRum. A1'6 they more willing to lot R. mun reenlist 
 

in the Army who has been tried and convicted in a civil ('ourt, say for 
grand larceny, than they would be if be had been convicted in 8. 

military court? 
Colonel DINSMORE. I think tbere would be no difference. 
Mr. Chairman, if I followed Mr. Smart correctly, his remarks were 

addressed to the question as to whether or not a dishonorable dis­
charge ought to he suspended in t\ felony case. J am sure Mr. Smart 
would not suggest that lobe Army ought to be forced to enlist. felons. 
We would not take them in tbe first instance, and we certainly would 
not enlist them aftel' they had been convicted by a militnry court, 

:rvfr. SMAIl'I'. I do not subscribe to the theory t.hat every man who 
is cOllvicted or a felony is hopelessly lost, I do not tJlink it is true. 
While I will concede as to tJle great majority of them, that. :you are 
correct, Colonel, and you do not. waul. them back ill the serVIce, but 
to make that a matteI' of ironclad policy, without exception, I think 
is carrying it too far, 

Mr. LARKIN, Did I understand the captain to say that the Navy 
docs take them back? 
 

C&jltain WOODS. That is correct.
 
Co oncl CURRY. This is a memorandum which was sent to 1o.Lr. 

Larkin under date or March 2 in answer to a questionnaire which I 
u.nderstood originated after discussion WiUl Mr. Smart, who asked 
what (,he service's policy was about restoration, and fifter you wrote 
it I checked with Captain McGinnis' civiliall assistant. and he says 
this is essentially correct: 

Each rase is dceided on i18 own meri ts, after 8. man lia.'I bc<-n obs('n'cd in con­
finement. A period of probation prior to this time is a serious error, as the 
p ri80llrr doe;s not have to strivc to make good, 

I might interject, that Illeans if he goes to prison knowing he is 
going to be restored, be just does enough to get by. It does not 
menn that he cannot bo put on probation immediately without con­
finement if the convening lluUlOrity thinks that is proper. 

Thcre is no statutory or gcneral policy which would prevent. reenlistmenlr-­

that is, if he bas been discharged-

or restoration on probation or even discharge. A waiver can be !(rantcd if a 
 

man 1ll(.>(l1.S the cu rrenUy prescribed s tandards for enlistment., I)hysically, l.lloralJy, 
 

elc. Those who would 1>e excluded are for the most part 8ubvens.i\'c ~, 


I might say it means wbere we have convincing evidence that a 
man is seriously of that character, tbat he has declared himself and 
intends it to be taken seriollsly nnd is not just idle tnlk. 

"A hopeless recidivist," that is to SRy a man who has repeated the 
offense so often that we are just forced to give him up; 'la psycho­
path". that means a man who we arc told by the doctors, all n medical 
survey, is a psychopath; "and without psychosisll-if he is insane, 
be is a candidate for medical survey_Ua homosexual," and when I 
say that, I again meRn II. mnn who is definitely established as such ; 
maybe he was tried for sometlling else, such a.s robbery, and it was 
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tbrown out, then we do not want t-o keep rum if we know he is a. 
homosexual, just because the robbery conviction would not stand up. 
Now, as I say, if he is a mental case, the fact tha.t be is a. homosexual 
docs not deprive him of a. medical survey based au the ground that 
he is not responsible for his action. 

1...1r. BROOKS. T hank you very much. I think that is clear. 
Is there ally furth er discussion on this a rt.icle? I think we have 

covered it. fairly thol"Oughly. If t.here is no further discussion, then 
the article will stand approved. 

Next is article 76. 
1111'. SMART (reading): 

ART. 76. Finality of oourt.-martiai judgmente. 
The appellate review of records of trials pro\'ided by thi~ code, the proceedings, 

findings, alld sentClI(lea of court.s-martial as approved, reviewed, or affirmed as 
rc<luired by this oodc alld all dismissals and discharges carried into execution 
punmant to sentences by courts-martial following approval. review, or aflirmation 
as required by this code, shall be final and conclusivc, and ordcrs publishing the 
proceedin~ of court./l-martial and all action taken pursuant to such proceedings 
shall be bmding upon all dCpU t ltllen lS, courts, agcncies, and ofllccl'8 of the United 
States. subject only to aclion upon a petition for a new t rial as provided ill article 
73 and to action by tho Secrt'tary of a Department as prOVIded in article 14. 

References: A. W. 50 (h). 
Conml(!ntary: This a l·ticle is derivcd from i\, W. 50 (b) and is 

modified to conform to terminology used in this code. 
). fr . BROOKS. What about "subject to Executive clemency"? 
).Ir. L.\RKIN. T hat is article 74, 1 think. We have specificaUy made 

it not final in the sense thnt it would bind a Secretary Ilnd prevent 
him from c.xercising furth er clemency. 

),11'. BROOKS. What. about the President? 
~li'. LARKIN. I think probably the PrcsidellL h ilS the pOwer under 

the Constitution and the only provision, the only type of Cfise thnt. 
~cs to the> PI'csidenl, !l.lItomnticlilly {Ol' app!'Ovnl is the denth sentence 
III th e cllse of 11 general or flag officer. In Lhnt cllse, iL ClLl1l10t be 
apP)'oved until be himself nelS. Olher t.ban lhlLt, Lhis a.pplies. 

:Mr. BllOOKS. There is nothing we can do lo take a.way any 
constitutional authority from tbe PresidenL? 

J..lr. L"'RKL.... No, sir. 
J.. lr. ELSTON. Do you think it is clear enough to include the 

authority of the President. that. he now has under the law? 
1\ l r. L .O\RKIN. Yes; I do. 
~ lr . ELSTON. Exclusive of his consti tutioual authority? You see, 

th e section docs not rofer to the PI·csidcnt.; it. onl:v refers to the. 
Sec l'etllry of the DeparLment. as provided in fl.lticl". 74. 

~ [r . L AIIKIN. I Lbink it is suflicienL. H e JutS to lake approving 
action under specific proceedings that. Ilre set. up, Iluel this says "all 
action tnkc.n pursuant to sllch proceedings." Th is stems f!'Olll article 
of war 50, subparagraph (h), which does not. Ill('nlion the President 
and, as a matter of fact, d id not excepL t.he clemency power of the 
Secretary as we have. 

I believe there might be SOllle question now under articl(' of war 50 
(h) whet her !.he pCllnJty prescribed there, as here, may be binding on 
the Sccretar.~T. We have put it in to make sure that his clemency 
power is not so restricted by this provision for finality. 

;" Ir. EI,S'l'ON. Remember we use the words here "subject only to 
action upon a petition rOt, a new trial as provided iu article 73 and to 
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nction by th o Secretary of n Depart.ment as provided in article 74." 
Now, those nrc t,he only exceptions. 

11r. DEGnAFn~NlUED. Would it hurL anything if we add th e words 
"or by thq Prcsiden.t"? 

11r. LARKIN. It wOllld reaffirm whatever constitutional powers bo 
h8s. Normally, I do not believe the President, after he IlPProVes a. 
case, tllcrenfLer continues to exercise clemency. To put It another 
wny, in all of these cases which become final without his approval, I 
do not. beHove thut he nonulllly steps in und exercises fill y turt.hcl' 
clemency, but it. is left to the Department SetreLary. 

,Mr. BROOKS. Would it not. do a Ii ltle more thnn that; would it not 
renfHrm Ule statutory au thority of the Prcsident.? 

Mr. L ARKIN. I see no harm ill putting in the Presidenl, BS to any 
further clemency power he mny 11/\\'e. 

~lr. BnooKs. How would you frame that? Would you just say 
"action by the Secretary of n, Depo.rtment llS IlPPl"Ovcd in article 74 
and !.he Ituthor'it Y of Lhe P residen t"? 

Ur. LAH K I N. i believe tJmt would do it. I would like to check it. 
~[r. B ROOKS. 1 mo.ke that as a motion, subject to cbeck which J\l r. 

Larkin will make. I s there any objection to tbe amendment? H not, 
the amend ment is adopted. 

Is there any further discussion of article 76? If not, then Ilrticlo 
76 stands approved. 

Mr. SMART. Mr. Chll il'milU, may I point out we luwe now CQm~ 
pleted the reading of fl.rlieles I throu&b 76 , except article 67, tho 
Judicial COUJlC'iJ, and, of course, the pumtjve articles of war which are 
77 to 13 t, inclusive . 

.i\J 1". BnooKs. 1 would su~esl th is, if the committee agrees with 
me, thaI, we to.kc up pa.r-t X IlS fl whole for sudl comments flS J\ lr. 
Lar·kill and you have to make 011 the whole pnr-l. Then, if the com­
miLtee wants to go to anyone article in part X , we can discuss thaI". 

These definitions, as 1 underslnnd, 11m based on statutory defini~ 
lions and have been worked OUL, and unless the committee wants to 
go over eaell one of them individually, it would seem to me that 
would be proper. 

Mr. SMART. I think thllt would be entirely appropria te, MI". 
Chairman, fIrst including in the recor·d the text of the art icle plus 
the comments on the article, as is shO\\'n in the book which you ha,·e, 
and Ulen let the committee probe on nny indi\'idual punitive article 
they m ny wish. 

MI". B ROOKS. If there is no objection to tha.t suggestion, lhe tex" 
of t.he article, together wiLh the eom.ments, as set fortb in th e annotll.~ 
tion wbich the committee has been using will be spread on Lhc r·ccord 
of the hearing. 

(The matter above r eferred to is as follows:) 

PART X.-I'UNITIV£ ARTICLl;S 

"ART. 77. Principals. 
"Any person p\lni~hflh]e under lhi~ code who-­

·'( I) commits An o!rense ]Hmi,.hal)]e by this code, or aids, abets, counsel"'. 
commands, or procures its commiSl'ion; or 

"(2) causell nn act to be done, which if directly performed I)y him would 
be punishable b1· this code; 

shall be j>unishe<!.wit 1the punishment p~ovided for the comn!i!l."ioll of the offense." 
Rt/ert'flu •. - 1Itle 18, [. S. C., secllon Z {1!i-t8)i 1\1. C. 1\ 1., pamgraph 27 ; 

N. C. & D., section 41 . 
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Cornmt1!ttt'1l.-.-\.t present the subject matter of this provision is prescribed by 
rcguiatiOI13 or provided for in Individual offenses. 
"ART. 78. Accessory after the faet. 

"Any person subject to this code who, knowing that 811 offense punishable by 
this code has been committed, receivea, comforu., or IIJ!sists the offender in order 
to hinder or prevent his apprebensiou, trial or punishment shall be punished M 
a court-martial may direct.' 

Rrlmnm.-A. G. N., article 8 (17); title 18, U. S. C., section 3 (1948); N. C. 
& B., !lection 41. • 

Commenlary.-The language of this article is der ived from title 18, U. S. C., 
section 3, and conforms to prei!cnt Army and i'\avy practice. 
"ART. 79. Com-ielion of lesser Included offense. 

"An accused way be found guilty of an offense neces3Arily included in the offoWle 
charged or of an attempt to commit either the offense charged or an offense 
necesstlrily included therein." 

Rt!erel1ua.-Proposed A. G. N., article 28 (a) (2); Federal Rules of Criminal 
Procedure, rule 31 (c). 

Commenhlry.-At present. this Ilro\'isioo is prescribed by regulations. The 
language of the proposed w;\:t is dcrh'ed from the Federal Rules of Criminal 
Procedure. 

"ART. 80. Attempt!!. 
"(a) An act, done with specific intent to commit an offense under this code, 

amounting to more than Inere preparation and tending but failing to effect its 
commission, is an attempt to commit that offense. 

"(b) Any person subject to this code who attempts to commit any offense 
punishable by thi.'l code shall be punished as a court.-martial llIay direct, uole..s 
otherwise specifically prescribed. 

"(e) '\IlY person subject to this code may be convicted of an attempt to commit 
an offense although it appears on the trial that the offense WM consummated." 

Rt!t!rlllua.-A. W. 00; proposed A. G. N., article 9 (62); N. C. & B., section 
42, 43. 

Commwlarll·-An attempt to commit an offcnsc is now punishcd under tho 
general articles in CMes where it is not specifically set forth. 

Subdivbion (c) is applicable only to a trial wherc thc cho.rge alleges an attempt 
to commit an offenS(), and not to a trial upon a charge for the offense itself. 
"ART. 81. Conspiracy. 

"Any person subject to this code who con':firc!l with allY other J)Ct'IIOn or persona 
to commit an offen.sc under this code shall, . one or more of the conspirators docs 
an act to effect the object of the conspiracy be punished M a court.-martial may
direct." • 

Rt!trenCtI.-Proposed. A. C. N., article 9 (62); title 18, U. S. C. section 371 
(HI,\8); K. C. " B., section 112. 

COmmtnUu-II.-This article is drrived from title 18, U. S. C. ~tion 371. 

"ART. 82. Solicitation. 
"(a) Any penron subject to this code who solicits or adviSCll another or others 

to desert in violation of article 85 or mutiny in violation of article \)-1 shall, if the 
offensc solicited. or advised is attempted or commit.t.ed, be punished "'ith the 
I)unishment provided for the commi8!lion of the offenl!C, but if tho offensc solicited 
or adviged is not committed or attempted, he shall be punished as a court.-martial 
mat, direct. 

'(b) Any person subjcct to this code who solicits or advises another or others 
to commit an act of misbehavior before the cnemy in violation of Rrticle 99 or 
sedition in violation of article 9-1 shall, if the offense solicited or advised is com· 
mitled, be p:uni.'lhed with tJie punishment provided for the commission of the 
offense, but If the offense l'Oticited or ad"i!ICd is not committed, he ehall be punished 
as a court·martial may dire('t." 

Re!ertYIct •. - Proposed A. O. N .. article 9 (62). 
CQlflmtlllarll.-Subdivisioll (a) makes it clear that one who 1I0lieiW5 or advises 

another to \'iolate the arliclCM Hpecified shall be guilty of an offcnse under this code. 
However. where the solicitation or advice results ill the offense being consummated 
or attempted, the solicitor shalt be punished as a principal, and the death penalty
Innv be imposed. 

(n subdiviRion {b} where the soli(,itation or advice docs not result in the con­
sum mated offense, tho death pcmdty is lIot authorizt.-d. 



"AnT. 83. Fraudulent enlistment, appointment. or separation. 
"Any person who-­

( I ) procure>< his OWIi enlistment or appointment in the armed forC(!!! by 
means of knowingly false representations or dcliberllotc concealment as to his 
qualifications (or slLch eniistflll'nt or appointment and reccivc~ !Xly or allow. 
slIees thereunder; or 

"(2) procurC5 hi~ own 1'Cpam!ion from the srrner! forces by m('ans of 
knowingly false repI'CIIClllatiOIlI! or deliberate concealment fII! to his eligibility 
for such separatiou;

shall be punished 11.." Il courl-martial may direct.·' 
Uejtrtrut,.-A. W. 54; A. G. N., article 22 (b); proposed A. O. ~., article 0 (3-n. 
CommclIlllrY.-Pllrograph (I) ill in sul)$tance the sarno 8.'1 A. W. 5-1, with the 

addiUoD of 0110 who procures hi!! own "appointment" by fraudulcllt means, thus 
making it applicable lO OIliC(,N as w('ll as enlisted persons. 

Paragral!h (2) iueorporateg proposed A. G. K. 9 (31) which relatC:!l to one who 
procures Ius own "separation' by fraudUlent. meanl;. 

"A itT. 84. l"nlawful enlistment. al>l)(lintment, or separation. 
"Any person subject to this code who effects an enlistment or apl)(IintmCllt ill 

or a scparation from the armed forC'(l.l! of any p!'l'SOn who is known to him to be 
ineligible for ~uch enlistment. Zl.1>pointm('nt. or separation because it Is prohibited
by law, r<'p:ulo.tioll. or order ~ha 1 be puni"hed as a court-rnartiallllay direc~." 
Uc!mmce8.~A. W. 55j A. O. N., article 195 ' proposed A. G. N., article 9 (38) . 
Commentary.-This article is <Jt·rivcd from A. W. 55. The scope of the article 

haa been enlarb'(ld to include all penlone suhjecL to the code, instead of being lim· 
it.ed to officeI'!!. Unlawful aPl)Ointments or !lCparatiollll have been added to 
conform to article 83. 

"ART. 85. Desertion. 
n(a) Any member of the armed forces of the "(' nited StatCll "'ho-­

"( I) without proper authoritr goes or remains absent from his place of 
service, organization, or place 0 duty with intent to remain away therefrom 
permanently; or 

"(2) quils his uuit or organization or place of duly with intent to avoid 
ha~ardoU8 duty or to shirk important servicej or 

"(3) without being regularly 8Cparated froUl one of the arlned forces en· 
lists or acocpls an apl>oinLment in the samc or another one of the armed 
forces without fully disCIOlling the fact he has not been so regularly ~epo.rated , 
or entcrs any foreign armed service cxcept when ll.uthori1.cd by the United 
StateSj 

iR ~ui1ty of desertion. 
'(b) Any officer of the armed forces who. having tendered his resiguation and 

prior to due notice of the accepu:mce of the same, qlliU\ hill post or proper duties 
withont leave Il.nd wilh intent to remain awav therefrom permanently ill guilty
of desertion. ­

"(c) Any person found gnilty of d('~rUon or attempted desertion shall be 
punished, if the offense is committed in time of war, by death or such other pun·
I!hment as a court·martiai may direct, but if the desertion or attempted desertion 
oceul'3 at allY other time, by such puuishment, other than death, u a eour,,", 
martial may direct. JJ 

Re!erenu8.-A. W. 28, 58; A. O. N'., articles 10, 4 (6), 8 (21); prOJloscd A. O. N., 
articles 8 (3), 9 (3I), 10 (b). 

COmmClllary.-This article consolidates all provisions relatinl( to desertion. 
PRragraph ( I) of subdivi~ion Ca) I!('t/I forth tho elements of d('~rtion. In order to 
clearly distinguish desertion from a.w.o.l. Paragraphs (2) and (3) of lIubdivision 
(a) and subdivbion (b) are derived from A. W. 28.

A. W. 59 (advising or aiding another to desert) and A. W.60 (entertaining a 
dcacrter) bave been deleted, as they are now co,-ered by article 77 (principals) 
and 78 (accessory after the fact), rCflpcctivcly. 

"ART. 	86. Ab&>ncc wilhout lcave. 
n Any rnJ'!lOn subjcct to this code who. without proper authority­

" I) falls t-o go to his appointed place of duty at the time prescribedj or 
" 2) goes from that place; or 
"(3) abaent.s himself or remains absent from his ullit, organi~atioo, orother 

place of duty at which ho is rcquircd to be at tbe time proscribed;
shall be punished as a courtr-martial may direct." 
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R~/~r~nu8.-A. W. 61; A. G. N., articlCII 8 (19), 8 (46),4 (9); proposc<i A, G. N., 
"article 9 (29). . " 

COlllmentarll.-This srtirle is based on A. W. 61. The words "fads to go 
have been sub.st ituted for the word" "fails to repair", ~o. conlormity with the policy 
of avoiding technical terms whcre\'cr pos.~ible. 

"AliT. 87. Missing movement. 
"Any person subject to thi~ code who through negt.."()t (lr dc"ign misreB tho 

mo\'oment of a ship aircraft, (lr unit with which be is required in the course of 
duty t.o move shall be punishcd as a courl-martial rnay dircct." 

R~/ertllC~8.-A. W. 61; I>roposcd A. G. N., article 9 (57). 
COlllllltlll(lry.-This ar1icle is taken from prop6ed A. G. N., ar~icl~ 9 (57J, and 

is, in effect, an aggravated form of absence wltbou1 lea\'e 8.'1:;.('1 for1h In A. ".61. 

"AnT. 88. Disre;pec1 towards officials. 
"Any officer who uses contemytuous or disTC!Ipectful words against the Presi­

dent Vice President Con~t>S, Secretary of l){:fense, or a Secretary of a Depart­
ment, a governor or' a legIslature of any State, Territory, Of otl~er ~ion of 
the United States in which he is on duty or present shall be punll,hed as a ~urt­
Inartial may direct." 

R~/erMu,.-A. W. 62; proposed A. G. N., article 9 (47). 
COlllllltltlary.-This article i~ derived from A. W. 62. T he scope 118.$ been 

onlarged to include the Secrctary of Defense and the Secretaries of the Depart­
ments. The phrase "shall be dil.lmis;;;oo from service" has btlCII deleted as the 
samc puni ~hment can be adjudged ullder the phra.'Ie "~haJl be punished as a 
court-martial may direct." This article applies to offioors only. 

"ART. 89. Disrcspect towards superior officer. 
"Any persou subject to this code who behaves with disresped towards his 

superior officer shall be puniilhed as a court-martial may direct. ' 
RtltmtC~8.-A. W. 63; A. G. N., article 8 (6); propOiled A. G. ~., article 9 (I6). 
Commt1ltary.-This article Is derh'ed from A. W. G3. Superior officer s.hall be 

given the meaning set forth in article 1. 

"ART. 90. Assaulting or willfully disobeying officer. 
"Any person subject to this code who­

"(I) strikes his superior officer or draws or lifts up any weapon or offers 
an!, violenoo a~ain8t him while he is in the execution of his office; or 

'(2) willfully disobey>! a lnwful command of his superior officer; 
shall be pUllished, if the ofrense is committed in time of war, by death or such other 
punishment as a court-martial may direct, and if the offense is committed at any 
other time, by such puni~hmentl?thcr .than death, as a court- ',uartial may direc~r" 

Rt/trtnct,.-A. ". 64, A. G. 1'.., articles 4. (2), 4 (3), " (15), proposed A. G. N., 
articlCl! 9 (13), 9 (50), 8 (10). 

CommenJary.-This article is dcrived from A. W.64. The punishmcnt has been 
mooified :10 that the death penalty can be imposed only when the offense is oom­
mitlCfl ill time of war. 

4'ART. 91. Insubordinate conduct towards noncommissioned officer. 
"Any warrant officcr or enlisted per~on who­

"(I) Btrikes Of a&<8Ults a warrant officer, nonconuniMioned officer, or 
pettv officer, while such officer is in the execution of his office; or 

"(2) willfully disobeys the lawful order of Il. warrant officer, noncom­
mi!l8ioned officer, or petty officer; or 

"(3) t reats with contempt or iR di~r,*,pec!ful ill Ilingulil/:O or deportment 
towllrds a warrant officer, 1I0llCOnlmissioned offioor, or petty officer whilo 
auch officer i~ in the execution of his office; 

'8l1all be punished as a court-martial may direct." 
Rt/~rtnct,.-A. W. 65; A. C. N., Article 4 (2); PfOpOSed A. G. N., artic1ell9 (13),

9 (50). 
Commclilory.-Thiil article is deri\'ed from A. W.65. Tht' scope of the pro­

vision has been cnlarged to include warrant officers. The attc.ml>t provision has 
heen deleted as it is now covercd by article SO. "Petty officer" has been added 
to take care of Navy terlllinology. 
"ART. 92. Failure to obey order or regulation. 


"Any person subject to this code who­

"tl) violates or fails to obey any lawful general order or regulation; or 
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"(2) having knowledge of any other lawful order i!lllued by a member of 
the armed forces, which it is his duty to obey, fails to obey the !lame; or 

"(3) is derelict in the performanoo of his dutiCII; 
.shall be punished as a court-martial may direct," 

ReferwCt3.-A. W. 96; proposed A, O. K, article 9 (30), 9 (19). 
Commenlary.-This article is derived from proposed A. C. 'N. 9 (30) and 9 ( 19). 

Under present Army practice a violation of this provision would be charged under 
A. W. 96. 
"AliT. 93. Cruelty and maltreatment. 

"Any person subject to this Code who is ~uilty of cruelty toward. or oppression 
or maltreatment of any person subject to hIS orders shall be punished as a court· 
m.artial nUl\' direct." 

Rtferenei3.-Prooosed A. O. N., article 9 (12). 
Commenlary.-This article is derived from proposed A. C. X. 9 (12). The 

l)rC;;ent Army practice is to handle an offense of this nature under A. W. 96. 
"AnT. 	 94. Mutiny or sedition. 

"(a) Any person subject to this codCl­
"(I) who with intent to usurp or override lawful military authority refuses, 

ill oonC6l't with any other person Of persolUl. to obey orders or otherwise do 
I:ill duty or creates any violencc or dh.turbauce is guilty or mutiny;

"(2) who with intent to clluse the overthrow or destruction of lawful civil 
authority, creates, in concert with any oUlcr person or persons, rcvolt, 
violence, or other disturhanee against such autllOrity is guilty of 8ediUOD; 

"(3) who fails to do his utmO/!t to prevent and supprcsa an offense of 
mutiny or sedition being committed in his presence, or ffLits to take all 
reasonable means to inform his superior Of comlll&Ildiog offlcer of an offense 
of mutiny or sedition which he knows or has reason to believe is taking place, 
ill guilty of a failure to suppresa or report a mutiny or sedition. 

" (b) A pel':«lll who is found guilty of attempted mutiuy, mutiny, seditiou or 
failure to suppress or report a mutiny or !tcdition shall be punished by death or 
auch other punishment. as fL court-martial may direct." 

Rtferencc~.-A. w. 66, 67; A. C. N., articles 4 (1), 8 (8); proposed A. O. N., 
articlCII 8 (1), 9 (18). 

COIll1llenlary.-This fLrticle consolidat.es A. W. 66 and 07, and sets forth the 
clements required to constitute the offense of mutiny or sediMolI. 

TIle deatll penalty has been removed for the oifensc of II.tlelllptl'd sedition. 
T ho words "excites. causes, or joins" have been omitted as UnneL~lI.ry because 
snch persons are principals under article 77. 
"Alt'T.95. Arrest and cOllfinl'lllent. 

"Any person subject to this oode who resists apprehelUlion or break8 arrest or 
who escapes from custody or confinement shall be punished as a court·martial 
may direct." 

ReJerence3.-A. W. 69; proposed A. C. N., article 9 (SO). 
COllimenlary.-This fLrticle CO\'eNl the punitive aspect of A. W.69. That part

omitted is now covl'red by article 10. 
Tht' distinction between officers, l'adets and enlisted peNl01l8 has been removed. 

The article now applies to all persons, and the punishment shfLlI be as fL court­
lllartifLl may direct. 

"AnT. 96. Releasing prisoner without proper authority. 
"Any person subject to this code who, without proper authority, re leases any

prisoller duly committed to his charge, or who through lleglect or design suffers 
any such prisoner to escape, ahaJl b(' punished a.!1 a court-martial may di rect." 

Rtftr(/It'fI.-.·\. W. 73; prupot;ed A. G. r-;., article 9 (28). 
COlllmtnlary.-T his article is derived from A. W. 73, and is in accord with the 

comparable Xavy provision. 
"ART. 97. 	 	Unlawful detention of another. 

"Any person sllbject to this code who, except as pro\'ided by law, apprehends, 
arrests or confines any peNlOn shall be punished as a court-martial may direct." 

Neferenct3.-Prol>OSCd A. C. N., article 9 (51). 
COlllllltlllary.-This article should be read in oolljunction with articles 7 and 

9, wherein those pen;ons authorized to apprehend, arrest or confinc arc set forth. 
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"ART. D8. Noncompliance wit.h proeedursl ruleB. 
"Any person subject to t his code who-­

"( I) is responsible for uuneet'-iI.stlry delay in tbe disposition of any case of a 
person accused of an offellso under this code; or 

"(2) knowingly and intentionally fails to enforce or comply with any
provision of this code regulating the proceedings before, during, or after 
trial of an accused; 

shall be punished as a court-martial may direct." 
Re/tnnce8.-A. W. 70. 
Comllllmlary.-Paragraph ( I) of this article embodies the substance of .-\. W. 

70. T he scope of A. W. 70 is enlarged to include persons other than officers. 
])aragraph (2) is new, and il' intended to enforce procedural provis ions of this 

code, for example, article 37 (unlawfully influenCing actiOIl of court) and article 
31 (compulsory self-incriminntion). 

"AliT. 99. 	 	Misbehavior beforo the enemy. 
"Any member of the armed forces who before or ill the pre.,cCnoe of lhe enemy­

"(1) runs away; or . 
"(2) shamefully abandons, su rrenders or delh'ers up any command, unIt. 

plllee or military property which it. is his duty to defend ; or 
"(3) through disobedience, neglect o r intentional roiscondu'ct enda.ngel1l 

the safety of auy sllch command, unit, plnce, or militnry property; o r 
"(4) casts away his arms or nmmunit ioni or 
"(5) i~ guilty of cowardly conduct; or 
"(6) quits his place of duty to plundcr or pillage ; or 
"(7) eauscs false alarlll8 in any command, unit, or place under control of 

the armed forees; or 
"(8) willfully fails to do hill utmO!'t to encounter, engage, eaptul'C. or 

destroy any enemy troops, combatantl!, VC!!!lC:lll, ai rcraft, or any other thing,
whIch it is his duty 80 to encounter, eng8!l:e, capture or destroy; or 

"(9) does not alford all practicable relief and assistance to any troops. 
combatants, \'C88cls or aircrAft of the armed forces belonging to the United 
Stales or their allies when engaged in battle; 

shall be punished by death or ~uch othcr punisbmcnt as a court*martial may
direcL" 

Uejt:wlu8.-A. W. 75; A. G. N., article 4 (12-20); prOpolK'd A. O. N., article 
8 (7-15). 

Commenlary.-This articlc h1l10rl>oratcs comparable Arm.v Il.nd Na,·y I)rovi~ 
lIions. The phra!'!c "or speaks words inducing others" has bN>n deleted fro m 
A. W. 75 as l11neecssary in \'jew of article 77 and 82. 

" AnT. 100. Subordinate compelhng surrender. 
"AllY person subjeet to lhil-< c:oo(' who eompe.l!:I Or attempU to compel a com· 

mander of any plaef', vC!t&'1. aircraft. or other military property, or of any body 
of members of tbe anned rore~ lO give it up to an enemy or to abandon it, or 
who strikes the eolor8 or flag to an enemy without proper authorit~·. ~hall be 
punished by death or such other punishment as a. courl*ma.rlia.1 may direet," 

Rtjerenctl,-A. W, 76; A. G. N .. article 4 (I2);?ropo~M. A. G. ~ .. article 8 (7). 
Commelltary.~Tbj8 article eon.solidates A. ". 76 and propos('d A. O. N., 

article 8 (7). 

" ART. 101. Improper usc of countersign. 
"Any pCl':>on lIubjrct to II1i8 code who in ti rue of WI\r dilleloS<'1I the parolc or 

countersign to auy person not entitled to receive it or who giv('s to another 
who ill entitled to recci\'e and !llle the Jlaroh~ or countersign a different parole or 
countersign from that which, to his kuowledge, he was authorized and required 
to give, shall be pun ished by death or Buch otbcr punishment as a c:ollrt*martial 
may dircet." 

R~jtrt"flcta.-A. W. 77; prop()8ed A. G. N., artiele 9 (48). 
CQmmenlary.-This article is derived from A. W. n. The word" "to his 

knowledge" have been added. to cover tht' situation where a pel'!lOll misunder· 
stands Ihe .countcntigu or parole gh('n to him. 

" ART. 102. Forcing 8. safeguard. 
"Any person subjcct to this code who forces 8. I!8fC~Ilnrd shall suffer deaLh or 

such other punishment as 8. court-martial may direct. ' 
Rtjerenua.~A. W. 78. 
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Commtnlary.-This article ia derived from A. W. 78. The words "in time of 
waf" have been deleted to cover the 8i~ualion where it is necessary to impose a 
ga{cgusrd, os in cireurnsUi.nCCS amounting to II. state of belligerency, but where 
a formal slate of war does not edst. 
"AM'f. 103. Captured or abandoned property. 

"(a) All persons subject to 1hill code shall secure all public property taken 
from the enemy for the service of the United SIMes, and shall give Ilotlce and 
turn over to the proper authority without. delay all CIlptured or abandoned 
pr0.ll!: rty in their possession, cUlltody or control. 

'(b) ll,ny person subject to this code who-­
"(1) tall.!! to carry out the duties prescribed in subdivision (a) of this 

article; or 
"(2) buys, sells, trades, or ill suy way deala in or dil"poSCfl ot captured or 

abandoned propert.y, whereby he shall reeeh'e or expect any profit, benefit, 
or advantage to hUl'lSf!lf or another directly or indirectly connccted with 
himself; or 

"(3) engages in looting or pillaging'
shall be punL~hed as a court-martial may direct." 

R~ferenref .-A. W. 79, 80; l)rOpo!!cd A. C. N., article 9 (37); A. G. N., article 
8 (16). 

Com-mtnlllrll·- This a rticle consolidates A. W. 79 alld SO. Paragr!l.j)h (3) of 
subdivision (b) is added as it WII.IS felt that collduct of this nAtnre should be 
soccificalh' COI·ered . 
.IAlIT. 10i AidiuJI; the enemy. 

" Any person who--­
"(1) aids, or anempUl to aid the ('nemy with arlua, ammunltioll, supplies,

mOllel' or other thing; or 
"(~) without proper al!thority, knowillgly h8:rbors or prolee~s or gives

intelltgence to, or COlllnllllllcal.e8 or corresponds With. or holds any IIltercourse 
with the enemy, either directly or illdireclly; 

"hall suITer death or auch other punishment M a courl-martial or military com­
mi!'.Sion lIlar rtirect." 

Rtftrrnru.-A. W. SI; A. G. N .• article .. (5),4 (4); proposed A. G. N., !mic1e 
8 (2). 

Commen/ury.-T his article is derived from A. W. 81. Paragraph (2) enlarges 
A. W. SI u.\' the addition of the phrase "ho!d:. any intercourse Ilith the enemy." 
" AnT. 105. :'Iliseonduct M prisotler . 

"Any per~on IItlbjeet to this code who, whiJe in the hand$ of the enemy in 
time 01 war­

"(1) (or the purpose of securing favorable treatment. by his captors acts 
Without prOI)!!r authority ill a manner COlllrary to law, cli~tom, or regulatioll, 
lO the detriment of others of whatever nationality held by the onellly as 
cidlian or military prisoners; or 

"(2 ) while in a position of authority ol'or such I)('fljons maltreat.li: them 
without justifiable cause; 

;.hall be punished as a court-martial may direct." 
1itfo~•.- None. 
CQmmtnlary,-This articl!' is ne\\' . and stems from aiJUSt's o( ,hiB nature arieing

outof World War I I . 

"ART. 100. Spies. 
"Any person who in Umo of \l'a r ill found lurking or acting Il.'I a spy in or about 

auy place, v(,llSel, or a.ircrart, within the t'Ontrol or jurisdiction of any of Lho armed 
forcell of the United States. or in or about any shipyard, any manufacturing or 
i11dust rial plaut, or any other plat'e or inlltitution engaged in work in aid of the 
pf08Crution of the war by lhe United States, or elsewhere, shall be tried by a 
general rourt·martial or by II. military commission and on conviction shall be 
punished by death." 

Rtftrtnct8.-A. W. 82 ; A. G. N., article 5; proposed A. O. X., article 8 (16). 
Commt1darll.-This article is derived from A. W, 82. The ~cope of the article 

11M Ix'cn enlarged in I' iew of the importance of indu~trial plants, and other manu­
facturillg units engaged in the WAr elrort.. 

"A liT. 107. False official statement.li:, 
"Any IlCrson .subject to thill code who, with intent to deceive, signs any false 

record, r!'turn, regulation, order or other oflicial doeument, knowing the same to 
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be falJOe. or make;, any other fa.l!le official Rtatement knowing the same to be false, 
liIhali be punis.hed fill a court-martial may direct." 

Rf.'/erellu3.-A. \Y. 56, 57; A. O. X., article 8 (14); propoAed A. C. N., article 
!) (2 1). 

Commf.'nt(lry.-Thi!'l article consolidates A. W. 56 and 57. It is broader in 
~cope in that it iR 1I0t limit{'(i to pnrUClilar t.ypes of docnrncnt.tl, and its appllcatioll 
includes nil pcrl<OI!!; ~ubjcct 10 tl.ig cod('.

The 3rticlc extends to oral stutcmCllt~, and the mandatory di~lllissal for officers 
hM OC'C.II delet ed. 
"ART. 108. ulilitary property of {Tnite<! State~-Loss. damage, destruction, or 

wrongful db"position . 
.. Any person subjcet to thi~ code who, without proper allthorit~·­

"(I) sells or otherwise disPOISCII of; or 
"(2) wil1full~' or throup:h neglect dalllllgef', d('Stro~-~. Or 10..';("11: or 
"(3) willfully or thrQu/th Ilcglcl.!t suffers to be Io.;t, dll.magl.o.d, dC$troyed, 

sold, or wrongfully disJ}Oic'Cd of; 
any military property of the United States, shall be punished IL8 a court-martial 
Illay direct.)' 

Ht/ereflccs.-A. W. 83, 84; A. G. ~., article 8 (15); proposed A. O. N., article 
9 (20), 9 (21 ), 9 (25). 

Cl)m'~le'llary.-Thi~ articlc consolidates A. W. 83 lind &1. It removes the dis­
tinction between i5:!ued and noni!!.Sucd military property, and apl)lies to all persons 
subject to the code. 
"AnT. 109. Property other (hau militar~' property of United States-Waste, spoil, 

or destruction. 
"Any person subject to this Code who willfully or recklessly \\'astes, spoils, or 

otherwise willfully and \\"roll~fulh' df!lllrOys or damages any prol)erty other than 
militarr property of the l 'llited Slates shall be punished as a court.-martial may 
direct.' 

Rt/ertnu8.-A. W. 89. 
Commrntllry.-This article is derived from A. W. 89. The I)TO\' iJ;lio!Ul relating 

to behavior, reparation, and riot have heel} deleted. 
The reparation aspect is now handled by article 139 and the riots by article 116 

"ART. 110. ImprOI)Cr ha1.arding of vcssc!. 
"(a) Ally 1)Cn)on subject to thi8 code who willfully and wrongfully hazards or 

suffers to be ha~ltrded any vessel of the armed forl.'CS shall suITer death or such 
other punishment 8J! a court-mnrtial llIay direct. 

"(b) Any person subject to thl8 cod.., II'ho negligently hazards or suffeMl to be 
hazarded any vessel of the armed forces shall be punished fI..'I a court-martial m$Y 
direct." 

ife/erence,.-A. G. N., articles 4 (10), 8 (11); proposed A. O. N"., articles 8 (6), 
9 (21).

Commen/ary.-This article is derived from proposed A. O. K .. articles S (6) alld 
9 (2 1). 
"ART. til. Drunken or recktcsa driving. 

"Any I>cMlOIl subject. to this code who operates any vehicle while drunk, or in 
a reckless or \\'antou manner, shaij be l'tLllished ZI.8 a court-martial may direct." 

ift/erenus.-Proposed A. G. N .. artiees 9 (53), 9 (5·1). 
Commcnlafy.-IL is intended that the word "drunk" a.~ Uiled in this article, aud 

in articles 112 and 113, ~h811 have the sn1Ue meaning as set. forth in (he:1\1. C. :1\1., 
paragraph 173, to wit: U\\'hctll('r the drunkenneS!! was catL~t'(1 by li([uor or drugs 
IS immaterial; and ally int oxication II'hicll is sufficient &,l1sibl.\' to impair the ra­
t.ional and full exerci:se of the mental and physical {acultiell is drunkenness within 

the meaning of this article." 

"ART. 112. Drunk on 'Iuty. 


"Any person subject (0 this code, other than a sentinel or look-oUl, who is found 
drunk on dllty, shall be pUl\i~hed as a COllrt-martial may direct. " 

Rt/trtru:et.-A. W. 85; A. O. K .. article 8 {lJ; prol>OSed A. G. X., articles 9 (53), 
9 (55). 

Comlllerl/ary.-This article iJj dcrived from A. W. 85. The phrase "other than 
a IIClllinel or look-ollt" h&l been added, as a sentinel or look-out found drunk on 
duty is guilty of a separate and dislinct offense uuder article 113. 
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"ART. 113. -'lisbchavior of tiClltin("1. 
"Any sentin~J or look-out who is found drunk or ~lc('pillp: upon hi!:! post, or JefL\'CS: 

it before he j,; rCl/:ularl;V T('lic\'l'd shall be pllnj~hed. if th(' offense ill commitwd in 
!illlt' of waT, by death or /Ouch other Jlnlli~hrn('nt as a court-martisl may direct 
but if the offen!\(! is committed al any other liml:', by :<uch puni!.bmcnt other that: 
death Il.S a court-martial mar diT('ct." 

f{ef~renl'tlf.-.\. W. 86: A. O. X., 8rtirl('~1 (8)," (9); propOl.ed A. G, X., articles 
S (5), 8 (9). !J (291. 

Cllmmtnl(lry. - The languac;c lI~ed in Ihi~ article j-."ubstanlially Ihal of A. W. 86. 
The word "look-ow" 11M been added \0 CO\'('T Xllvy l("rmino!ogy. 
"ART, 114. Dueling. 

"Any pcrl'on subj(oct \0 this Co<\(' who "Kilt'! or prornOlc~. or is COIlClCrned ill or 
COllnivc.s at fighting a duel. or who, havinp; kllowled,ll;e of a chall('uge sent or about 
to be sent, fails to rel)ort the fact prOtnl>tly to the proper authority, shall be pUll~ 
i~hed as a court_martial may direct." 

Rtjtreru;tIl. - A. W, 91: A. G. X., article 8 (5J: proposed A. G. No, article 9 (15). 
Commt:'lIlory.- The- provision regarding dil,missal of officers found guilty of tho 

offense of duelinp; has beell dcleted as superfluous. 
"ART. 115. :'Ilalinp;ering. 

"An.\· person subject to this codo who for the pllrpoae of avoidillg work, dut}', 
or service-­

"(1) fdgllS iIlne!l3, ph~'sical di~ablement, mental lapsc, or derangement; or 
"(2) illtcntionllllr inflicts s('lf-injut.\·; 

shall be punished as a court-martial ma~' direct.. " 
Rtjtrt:'ncu.- PrOI>Olic<1 A. G. i\., art iel<'ll 9 (55) ,9 (50); N. C. and B., section 104. 
Commrntory.- This article consolidates prOpo$ed A. G. X., artieles 9 (55) and 

9 (56). 

"ART. 110. Riot Or brClI.Ch of peace. 
"Any person subject to this code who causes or participates ill auy riot 0" 

breach of the peace shall be punished a~ a eourt-martl8i mar di rect." 
Rtjere1lcu.-A. W. 8!J; A. G. N.\ arliclc 22 (a); :"1". C. and B., section 02. 
Commeulary.-The lallp;uRge of t lis 1\rticle is new. It isdcrivcd from A. W. 89, 

and is set forth speCifically a,;;; it is not within the purview or article 109. 

"ART. 117. Provoking speeches or gesture!!<. 
"Any person subject to this code who uses provokin!, or rel)roach(ul words or 

gestures towards any otlier person subject to this code s hall be punished as e. 
court-martial may direct." 

Rtjtrtnctt.-A. W. flO: proposed A. G. 1'\., artirle!l (13) . 
qomme'llary.- This Rrticle is derived from A. W. 90 !\nd pl'Qpo'lCd A. G. ~., 

Rrtlclc 9 (13). 

"ART. 118. i\ l lI rder. 
"Any person lIubjrct 10 this eod<' who, without justification or excuse, kills a 

hUll1sll bein!!;, when he-­
"(1) has a premeditated d('"ign to kill; or 
"(2) inlcnd~ to kill or inl1ict Krcat bodily harm; or 
" (3) is enga~ed in all act which is inherently dangerou1l to others and 

e\·incCi:l a walitOn disrcgRrd of human life: or 
" (4) ill cnjtsged in the pcrpetrnt iOIl or attempted I)('rpdrlltion of burglary, 

80doll1\', rnp<.', robbery. or ap;gmvated arson, though he has no intent to kill; 
i" jtuilty of IlIl1rci.'r, and ~hnll Illi/fer guch punishment M 1\ cOurt~martial may 
direct, exC("pl that if fOllnd guilty under paragraph (I) of thi" article, he shall, 
~\lffer dcath or illll)ri~onlllent for life as a court-martial may direct~" 

Rr/fftnCl' • . - A. W. 92 ; A. G. N., article- 6. 
Commtnlary.-l'ndN pamgraph ( I) there must be nol olll~- an intent to kill, 

but there IIlU~t also be a premeditated de~ign to kill. 
I.:nder pamgraph (2) intent to inflict great bodily harm has been held to S/l.ti~fY' 

the "malice arorcthought" requirelUl'lIt. 
Paragraph (3) is a codification of til{, wl'll-seUled common-Ia.w ~tlle that, l'Ven 

in the absence or a specific intClit 10 kill or inflict serious f>odily hnrm, the hom icide­
i~ Tnurder if tho olfender 's conduct WII.~ imminently dangerouH to olher" alld 
e\' inced a wanton di~regtl.rd of human lirl'. II is intended to cover tllosc Cl\:ll'f>. 
wllere the aCl~ r(,~\lltillg in d('ath nrc cnleulated tQ pul hUlllan U'(C'8 ill jropardy~ 
without being aimed Ilt anyone in particular. 
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Paragraph (4) adopts a restricted view of t.he felony-murder doctrine. Its 
application is limited to the more serious aud dangerous ofren!lCs. 

It is intended that the common-law "year8nd a day" rulcshall not be applicable. 
In early times, whcn the rule originated, it. was difficult 1.0 as~rtain the true 
cause of death if Q. substantial [)Criod of time intervened. Wi til modern develolr 
mcnts in medical science the only jnstifieatioll for this rule no longer exist$. 

The t.erritorial limitation in peacetime has been removed, thus allowing the 
anlll:d forces to try murder and rape cases ill all places, and at all times. 

"AUT. 119. i\lanslaughter. 
"AllY person subject to this code who, without a design to effect death, kills a 

human bcing­
"(1) in the heat of sudden pM.~ion; or 
"(2) by culpable ucgligcn(:e; or 
"(3) while perpetrating or attempting to perpetrate an olfense, other than 

those speCified in paragraph (4) of article 118, directly affecting the pel">K\n; 
is j!;uilty of manslaughter and sha!! be pun!shed $8 a court-martial may direct." 

Rejerellcea.-A. W. 93, N. C. and B., sectLOn 119. 
CQmmttllary.-Paragraph (I) COnfOTlllS to ~he offense which is usually labelled 

voluntary manslaughtcr. Paragraph (2) covers that type of involuntary man­
slaughter where the homicide results from criminal negligence. l)aragraph (3) 
obviates the nccessity of distinguishing offellses malum in se and malum prnhib.. 
itulll. The phraae "directly affecting the person" is intended to apply to those 
offenses affecting some particular person as distinguished from an orrense atTeet­
ing society ill general , such IlS general safety regulatiolls. 

"AIlT. 120. Rape. 
"(a) Any persOll subject to t.his code who commit.!! an act of sexual intercourse 

with R female not his wife, by force and without her consent, is guilty of rRj>C. 
Penetration, however slight, is sufficient La complete the offense .. 

"(b) Any peT80U found guilty of rape shall be punished by death or such other 
punishment as a court-martial may direct." 

Re!trerlCi!~.-A. W. 92; A. G. N., arUcle 22 (a). 
Commenlory. - Thc geographical limitation ill time of peace contained ill A. W. 

92 has been deleted. 

·'ART. 121. Larceny. 
" Any person subject to this code who, with intent to deprive or defraud another 

of the use and benefit of property or io appropriate the su.me to his own usc or the 
use of any person other than the true owncr, wrongfully takes, obtains, or with­
holds, by any mean.;; whatever, from the possession of the true owner or of any 
other person any money, personal property, or article of value of any kind. steals 
such property and is guilty of larceny, and shall be pt:nished as a court-martial 
may direct." 

Rejcrences.-A. W. 93; proposed A. O. N., articles 9 (43), 9 (4 1). 
Commentary.- Thill article is intended to combine the offenses of larceny by 

aaportation, larceny by t rick aud device, ohtaining prol>crty by false pretcnses, and 
embezzlement. It is desirable to eliminate the technical distinctions which have 
heretofore ditTerentiated one type of theft from another and is in kceping with 
modern civil trends. 

"ART. 122. Robbery. 
"Any persOIl subject to this code who with intent to steal takes anything of 

value from the j>crson or in the presence of another, against his will, by means 
of force or violence or fear of immediate or future injury to his person or prop­
erty or the person or prOI>crty of a relative or member of his family or of anyone 
in his company at the time of the robbery, is guilty of robbery and shall be pUll­
ished as a court-martial may direct." 

Rejercnces.- A. W. 03 ; K. C. and 8., section 123. 
CommCfllar!(- This article conformil basically to the common-law definition 

of "robbery.' The phrase " anythillg of value" wail preferred to " property," 
in order to ob\'iate the difficulties of the common-law interpretations. T he class 
of persons menaced has been enlarged. 
"ART. 123. Forgery. 

"A.ny person subject to lhis eode who, with intent to defraud­
"(I) falsely makes or alters allY ~ignature to, or allY part of, any writing 

which would, if ~enuine, .9.pparently impose a legal liability Oll another or 
change his legal rIght or liability (,0 his prejudice; or 
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"(2) uttCr'll, ofTers, i,;.~ues, or transfers such Ii writing. knO\'11 by him to be 
80 made or altered; 

is Il:uilty of forgery Ilnd ~hllil be punished as fI. court-martial may direct." 
IlrjtrfJrlrt,,-A. W. 93; proposed A. G. 1\., article 9 (39). 
CommCnlarll.-Thi" article combines forgery and uttering a forged instnllnent. 

The basic common-law eh~lncnU have been incorporated. 
"-",itT. 124. ).Iaiming. 

"Any p('r",oll >lubject to lhi~ code who with intent fO injure, disfilture, or di~abt(', 
inflict.'! upon thl' person of another an injury wbich­

"0) >l('riollllly di"'figur('~ hill 1X'r'80n by any mutilation therea£. or 
"(2) dC!<lroy~ or di~abl('~ any member or orp;an of hi~ body; or 
"(3) seriously diminishes his I)hy~ical vigor b~' the injury of any member 

or orJUUlj 
is /(uilty of maiming and ~halll)(' 1)llIlillhc<l as a cour t-martial may direct." 

R~/r:rtnu~.-.\. W. 93; ~. C. & 8., section ]22. 
Coml,,"I{ory.-Thi/l article iii oroader in scope than common-law lIlayhem. It 

includes inju r ie~ which would not have the effect of IlIl4king a person Il'SII able to 
fi~llt. 

"ART. 125. Sodomy. 
"(a) Any p(:r~on IlUbject to this code who enR"aICcs in unnatur1l1 carlllli copula! ion 

with another of the !'IIIIle or Ol)po.~ite ,.ex or with an animal i~ guilty of 1I0d o1llY. 
Penetration, hOII'('Yl'r sIiAht., i~ Rllfllcicnt to complete tho offensc, 

"(b) Any Jl(' rson ((lund guilty (If sodmny shall be pUIli~hed as 9. court-martini 
may direct." . 

Re/rrtnru.- A. \\'.93; prOJlo:;cd A. G. X., articlc 9 (39);~. C. ,t: B., section 108. 
CfI",me'IIM!I. This article co\'crll the same clemClll~ as the Army and Xavy 

definition of this offen~e. 

"ART. 126. \r~on. 

"(a) Any per~OI1 H\lbjeet to (hL~ code who willfully and malicioug]y burns or !'etl! 
on fire a dwt'liing In which there is at the time a human bein,lt, or any other !ltruc_ 
turf', water craft, or mOI'aole. whrrf'in to the knowh,'dge of the offender there is at 
t he time a human bcinl\' i.!l guilty of agll;rayated arson and ~hall be puni~hed as a 
court-martial may direct. 

"(bJ Any person lIubjf'ct to thi~ eod(' who willfully and lIlaliciol1~ly burns or 
8('tll tirt' to the prop('rty of anO!her, e'l;CCpL as prol'ided in subdil'i"jon (a) of this 
tlrtielt'. is guilty of ~im l)le arson and shall be pl1ni..~hed as a court -martial may 
direct." 

Rt/"trJrNI.-A. W. 93: N. C, & B.. lICc\ion 12-1-. 
Commtnl(lry.-This article dividCfl anIOn into two eaU'l!;oriCfl. Subdil'ision (a) 

is ('s.~"'ntiall~' common-law AI'lIOn, but is enlarged to coI'er MruetuTCS other than 
dwelling!!, in \'if'\\' of tlU' fa('t that the e!'~ence of the offense is dan~t'r to human 
life. In subdh'L~ion (b) th(' oilcnsc is e~'I('lltially one al\'ainst the I>rOl)Orty of some­
one othcr than the offender. 

"AnT. 127. Extortion. 
"Any I){'r~on l'ubjl'ct to thill code who communieatcs threat.s U; another with 

the intention ther('b,\' to obtain anythinl\' of I'alue or any acquittanct', advantall)e. 
or immunity of IIny d{·~eriJltiOll iii guilty of extortion and shall be punished as a 
cou rt-martial mav direct.." 

Ilt/~rrrr.Cf'~,-A: W. 96: proposed A. C. 1\., article 9 (42); N. C. and n.. !ICC­
tion 93. 

Commellt(lrg.-Thill article cOlllbin('s extortion and blackmail. 
"AliT. 128. AliM.ult. 

" Ca) Any p£'rI!on JIIubj('ct to this code who attempts or offel'!! with unlawful 
for('(' or viol(,llce to do bodily harm to another pcn;on, whether or not. Ole attempt 
or off{'r is consummated, is guilt)' of aS$l1ult and shall be punjgllCd as II, eourt­
martini nul.\' dir('ct, 

"(b) An~' 1>l'I"!'OJl IIlIhj('('t to this code II'ho­
"(]) ('oulInit.!! an 8Si11lult with a dangerous weapon or other mcallS or force 

likf'ly to produce death or grievOIiS bodily harm; or 
"(2) cOlllmitll an R.~~ault and intentionally infiicts grievous l>Odily harm 

wilh or without a wcapon; 
is guilty of aggravated assault and shalt be punished as a court· martial may
direct," 
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Rt/ereneel.-A. W. 93; K. C. and B., section 4.8. 
Commenlorv.-Thia article is divided into two categories. Subdivision (a) 

dcfines a simple &SIIault. Subdivision (b) sc(., forth the clcmen(., of aggravated 
assault. 

This article differs from present service practice in that assaults with intent to 
commit s~cific crimes have boon eliminated. Such assaulu could be r.unished 
under article 80 (attempts) , or, if the intent is doubtful, under this a rtic e. 

"ART. 129. Burglary. 
"Any per&Qn subject to this code who, with intent 10 commit an offense r,uniah­

able under articles 118 through 128, inclusive, breaks and en terll, in lhe nig l!tilill', 
the dwelling h0I186 of another, ia guilty of burglary and shall be punished as fl 

court-martial may direct." 
Rt/ereru:.eI.- A. W. 93; proposed A. G. N., article 9 (39). 
COlllmtnlorll.-This article includes all the elements of common law burglary. 

The IIltent to commit a felony has been limited to those offenscs aJX'cifioo. 

"ART. 130. Houscbreaking. 
"Any I>eTHon subject to this code who unlawfully ent.erll the buildillg or atructure 

of anothcr with intcnt to commit a crimillal offenae therein is gu ilty of house­
breaking tUld SIU111 be pu nished 1.\.8 a court-martial may direct." 

Re/treru:.ea.- A. W. 03; proposed A. C. N., article 9 (39); 1\[. e. 1\[., paragraph 
179 (e). 

COllllllenlaTy.-T his article is n.dopted frolll 1\1. C. 1\1., paragrnph 17!) (e). T he 
seojl(l has beell enln.rged by the inclusion of the words "or struc~ure of another." 

"ART. 131. Perjury. 
"Any 1>cr&Qn subject to this code who in a judicin.l proeecdinf( or course of 

justice, willfully and corruptly gives, upon a lawful oath or in any for ln nllowed 
by law to be substituted for all oath, any false testimony mn.terial to the iSllue or 
mn.LLer of inquiry is guilty of perjury and shall be punished as 110 court-mn.rtial 
may direct." 

Re/ ertncu.- A. W. 93; M. e. M., paragraph 180 (hl; N. e. and 8., section 115. 
CQmmenlary.- This article is derived fro m 1\1. e. ;'II. , parngraph ISO (h ), and 

is in subtlt antin.l conformity with the Navy definition. 

"ART. 132. Frauds n.gainst the Government. 
"Any ~rIIOn subject to this code-­

"{I) who, knowing it to be false or fraudulent­
"(A) makes any claim agaiost the United States or any officer thereof; 

" "(8) prcsenLII to any person in the civil or military service thereof. 
for approval or paymeut, any claim agaiost the United States or any 
officer thereof; or 

" (2) who, for the purpose of obtaining the approvn.l, aJlown.noe, or payment 
of any claim against lhc United Stales or any officer thereof­

"(Al makes or uses any writing or other paper knowing the same to 
contain nny false or fraudulcnt statements; or 

"(B) mn.kes all)' oath to n.lly fact or to any writing or other pflper 
knowing such oath to be false; or 

" (e) forges or counterfeits n.ny signature upon any writillg or other 
pn. l>er, or uses n.ny s uch signn.ture knowing the same to be forged or 
counterfeited; or 

"(3) who, having charge, posscssion, custody, or control of Rny money or 
olher property of the Uilited States, furnished or intendl'd for the arlllcd 
forcl's thereof, knowin!(ly delivers to any person hn.\'ing authority to receive 
the same, any amount thereof less than that fo r which he receivCII 110 certificate 
or receipt; or 

"(4) who. being n.uthori1.ed to make or deliver any paper C<'rlifying the 
receipt of n.ny property of the United St9.tes furnit'lled or intended .for the 
n.rllled forces thereof, mn.kes or delivers to suy per!=on such writing withouL 
having full kllo"'ledge of tllc truth of the statements therein contained and 
with intent to defraud the United States: 

shall, upon conviction, be puni.'!hed &8 a court-martial mn.y direct." 
Ht/errFlcea.-A. W. 9~ ; A. C . X., articles 14 (1- 10); propo5C<i A. G. X., nrtici1.'8 

9 (1-10).
COlllmtnlarll.-This article hall re\'iscd n.ud rearranged the eomparable Army 

and Navy provisions to eliminate repetitious and superfluous. material. 
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Reference to persons "causing, procuring, or advising" have boon deleted in 
view of article 77 (principals). The conspiracy clause has boon omitted as that 
offense is now covered by article 81. It is to be noted that an overt act. to effect 
the object of the conspiracy is now required. 

The provisions relating to embezzlement, stealing, misappropriation, and pledges
have boon omitted as the said olTcnsea aTC I10W covered by article 121 (larceny) 
or article 108 (wrongful disposition of military property).

The continuing jurisdictIon clause has been deleted, shlcc a member of the 
Armed (OfC<!8 who commit-8 a fraud against the government, and who is thereafter 
discharged, is subject to prosecution in the Federal courts UDder general criminal 
atatuteS. See title 18 U. S. C., !\CCtiOIlIl 1001 eL seq. (1948). 
" ART. 133. Conduct unbecoming lUi officer and gentlemall 

" Any officer, cadet, or midshipman who Is cou\·ict.ed of cOllduct. unbecoming 
an officer and II. gentlemall shall be dismiil8ed from the armed forC('8." 

Iltfertnct,.-A. W. 95. 
Comml!"1lla'II.-This article is derived from A. W. 95. The word " midshipman"

hall been added to cover the Navy designation. 
"ART. 134 . General article. 

"Though not !!pecifically mentioned in this code, all di.-;ordcrs and neglects to 
tile prejudice of good order and discipline in the armed forecl!, all conduct of a 
Ilature to bring discredit upon the armed forces, and crim(l8 and offenses not 
capital, of which J)CTl'ons lIubjcct to this code Illay be guilty, shall be taken 
cognh.ance of by a p;cncral or special or summary court-martial, according to the 
nature and degree of the offense, and puniahed at the discretion of such court." 

Rtftrrnct,.-A. W. 90. 
Commtl1lary.-Th.is article b!: derived from A. W. 90 and corresponds to A. G. N. 

article 22 (a). 
]).IIT X ]- \IISC£LL,IX£O{."S PIIO\' ISIOSS 

";\N T. 135. Court;. of illtluir~·. 

"(a) Courts of inquiry to investigate any matter may be convened by anv 
person authorized to convene a general court-martial Or by any other pel1lOil 
designated by the ~retary of a Dcpartment for that purpollC whether or not the 
persons involved have rcquCl:Ited such an inquiry. 

"(b) A court. of inquiry shall consist of three or more officers. For each court 
of inquiry the eonvcning authority shall also appoint eouusel for the court. 

"(c) Any person subject to this code whose conduct is subject to inquiry shall 
be designated as a party. Any !X'rson subject to this code or cmployed by the 
National Military Establish ment who has a direct interest ill the subject of 
inquiry shall have the right to lX' de~ignated as a party upon request to the court. 
Any I>crson designated as a party shall be given due notice aud ahall have the 
right to be present, to be represented by counsel, to cross-examine witnC8!!e8, and 
to introduce evidence. 

"(d) Members of a court of inquiry may be challenged by a party, but. only fo' 
cause stated to the court. 

"(e) The members, counsel, the reporter, and interpreters of courts of inquiry 
shall take an oath or affirmation to faithfully perform their duties.. 

"(r) Witnesses may be summoned to appear and testify and be examined before 
court.!! of inquiry as provided for courts-martial. 

"(g) Court!! of inquiry shal] make findings of fac tbut shall uot express opinions 
or make recommendationa ulliesa required to do so by tho convening authority.

"(11) Eac.h court of iuquiry shall keep a record of its proceedings, which shall 
be authenticated by the signatures of the president and counsel for the court and 
forwarded to the convening authority. I n case the record can not be authenticated 
by the president it shall be signed by a member in lieu of the presidcnt. and in 
CafIC the record can not be autllenticated by t.he counsel for the court it shall be 
I! igned by a member in lieu of the COllnael." 

Reftrencu.- A. W. 97-103; proposed A. G. N., articles. <12, 43, 44. 
Qlmrneniory.-This arUde is a combination of Army and Navy provisions 

8<l to courl.8 of inquiry. Army Court.8 of inquiry, aL present., may only be convened 
at. the request of the persOIl whose conduct is to be investigated. Naval courl.8 of 
inquiry, however, mav be convcned for any formal investigation. Subdivision (a) 
grants thia broader power. 

Subdivision (b) does not change the Ilumber of members of courts or inquiry 
ill eithcr service, but does provide for a counsel whose dnUes are to assist the Court 
in matters of law, presentation of evidence, and in the keeping of the record. 
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Su.bdivision (c) adO I)t.~ the ~Ub~lfUlce of Propo!led A. G ~., article 12. The 
provision in regard to employees of the National Military Establishm('nt. j~ in­
cluded in o rder to allow employeel whose conduct. may be involved in t.J1I' iT1(luirv 
to ;ntcn-pnc in order to protect-their rights or reputations. . 

Subdivisions (d) and «(') conform to present Army and Ksvy practilX'. 
Subdi\"j;<ioll (0 j" deriv('d from A. W. 101 . Under Navy prattie(' witn('l<.'\(>!1 may 

be but are not required to be sworn. 
RubdiYisioll8 (~) and (II) conforlll to Army Ilnd Xavy practice. 

"ART. 136. Authority to admini>lter oaths and to act as notary. 
"(a) The foll owing pel'!lons on active duty in the armed forees 8h9.11 have 

authority to administer oatha for the purpose!! or military administration, illclud­
illg military juslic(', ami shall have the general powers of a uotar~' public and of 
a consul of the United States, in the performance of all notarial aell! to 1>1.' executed 
by members of any of thc armed forces, wherever they may be, and by other 
person~ ~ubj('et to this cOOc olll.side the contincntal limilll of the United StAl('ll: 

"( I ) All judge advocates of the Army Pond Air Force ; 
"(2) All law specialists: 
"(3) All sum mary court8-mnrtilll;
"(_I) All Ildjutnnt ~, assistant adjutants, acting adjutauts aud perijonn('1 

adj\ltant~ . 
"(5) All COlnTllnndil1!!: officers of the Navy and Coa.llt Guard: 
"(6) All stnlT judge advocates and legal oHieer~, and ucting or a.q~istant 

staff judK(\ lldvocali ..'fI and lep;al OmCNSj nnd 
"(7) All other persons dt'!lignated by regulations of the armed forcc~ or hy 

stat ute. 
"(b) The following pcrsons 011 activc duty in the armed forces shall havc 

authority to n.dminil'.ter oathJl neces;!lIry in the performance of their duties: 
"(1) The prc~ident, law officer, trial counse!. and as~istant trial counsel 

of all general lind SpC'cial courts-martial;
"(2) The pre~ident and the coun.'!el for the eourt of any court. of inquiry; 

"(3) AU officers rie:<igmlted to take Ii dcposition; 

"(4) All PCI"llOIl!5 detailed to conduct lUI investigation; 

"(5) AJI recruiting officers; and 

"(0) All other I>crsons de~ignated by regulations of the armed forc('~ or by 

statute.
"(el No fcc of IIny character shall be paid to or received by IUly J)Cr;lon for til(" 

I){'rformllnee of all~' notarial act herein authorized. 
"(d ) The signature without selll of any such J)Cnlon acting as notary, tog('thcr 

with the title of his office. allalJ be prima facie evidence of hi ~ authorit~·." 
Re!trt1U:t3.- i'.. W.. lJ.i: A. G.. N., article 69: proposed A. G. N ... articl('17 (a). 
Commentary.. -- Thi~ article ill a combination !l.nd modification of A. W. III and 

A. G .. N .. artiele 69. Only certail1 l>CtSOnS specified are /l:iven notarial powers, as 
it ill 1){'lievf'(j in approl>riale that persons having temporary powetl! to ndmini.'lter 
oaths should notarizc leAsI instrumcllts which msy hsve drastic I£'Kai con~ll('nee~ 
if incorrectly drawn .. Th£' pcnwns specified ill subdivi~ion (a) are beli('\'ed to have 
Icgal eXI){'ricllce or experience in personnel mat.ters. Commanding otllc('rs of th(' 
Navy and Coast Guard arc included in 8ubdh'ision (a) as Navy and Coast Guard 
commandll do not havc IIdjutanla lind l>CtSOnl\cJ adjutants. 

"Awl'. 137. Articl(,11 to be cXI>\aincd. 
"Ar!icl{'ll 2, 3, 7 throujI;h 15, 25, 27, 31, 37, 38, 55, 77 through 13·1, and 137 

lh rou~h 139 of this code shall be carefully explained to every enli.'l t('d peTllon at 
til(" lime of his entrance on !l.ctivc duty in any of the armed forc('~ of ttl{' United 
~tntes, or within lIix daYfI there(l.fter. They shall be explo.ill('d ap:ain after hl' has 
completed six month~ of active du~y, und ugain at the lime he reenlill\lI. A com­
\>Ieto. tCltt of the Uniform Codc of tllilitary Ju.'!tiee and of the regulationil 11re­
SCTlbed by the Pre~jdl'nt thereunder ~hall be made a\·ailnul<.> to any pencoll on 
active duty in the armcd forces of the United Slates, upon his request, for his 
persOllll1 examination." 

l?t!trtllct~.-A .. w. 110: A. G. ~., article 20 (tenth) . 
COllllllt'"tary.- This article is derivcd from A. W.. 110, but requires the articles 

to be c:lfI·fuliv CXI)lained inst('ad of beill!!; reari, as it is felt that a careful explana­
tion i~ of mol'(' value than a mere reading. TIn> laJl!l:ua~e would also permit
lrj\inin~ filml! to 1)(> used to c'Iplaill lhe code.. The re(jUirelllclit that the code 
be read c\'('ry flix month.... is omitted as it is felt that a thorough indoelrinatio l1 is 
more beneficial than a required reading C\'ery six months. 

'.\aT. 138. Complaints of wrongs .. 
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"Any member or the armed rOrC('A who belie"~ himself wronged hy his com­
manding officer, and, upon due apI)licalion to such commander, is rduJ;Cd redre!<8, 
may compl8in to any lIu peMor omcer who shall forward the complain~ to the 
oll1oor exercising general court-martial juri'!.diction over the officer against whom 
it is made. ThaI officer shall ('xlI llli Jl(' into ~aid complaint and take proper 
me/iliures for r<ld rcsainp; thc wron~ complai ned of; and he IIlmll, as 50011 M pog~ible, 
t1'nnSlilit to t he Department concerncd II !ru(' Sl8lement of s\lcll complaint, with 
the procC('dingl:! h8d thcreoll." 

Rej<nnce8.-A. W. 121; United ::;I8tCS :'\8Vy Regulations, 8rticlc ilil. 
c.,mmen/clry.-This 8rUcl(' is adopted from A. W. 121. T he r\8VY 11M provided 

a ~imilar procedure by regulation. 

"ART. 13il. Redrcs.s of injuri('!l to property. 
"(a) Whenever complaint is made to lUI\' commauding oftiC<'r that willful 

damall;e has heen done to the property of any person or that his p rol>crty bas 
been IHOllgflilly taken by membe~ of the armed forces he may, subject 10 such 
regulationll as the Secretary of the DClmrlment may p rescribe, eOIlVl·ne a board 
to ir\\'('sti~ate the COIll I)laint. The board shall consist of from onl' to three officers 
and shall have, fo r the purpohO of ,.\ll'h inve,.Ugalion, power to summon witnesses 
ami examine them upon oath or affirmation, to receive depositiolls or other 
docuol('utary evidell<le, and to a!l8l'lIS the damages sustaincd ag:fl.inst th(' rCSI)oll ­
sible partil'l!. The llS8CSStnent of dnmn~e~ made by sllch board IIha!! be subjcct 
to the approval of the cOllllllanding omcer, and i ll the amount approved by him 
,.hall be charged against the pay of the offenders. T he order of such command­
ing officer directinlt cbarges herein authorized shall be conclu~h·e on auy dis ­
bursing officer for the pannenL by him to the injured partiei' of the damages 
QSlOCS.~ed and approved. 

'.(1)) Whl'rc the ofrenders CAn not be ascertained, but thl' organization or 
detachment to which they beloll~ i~ known, chargC>! totalinll; the amount of 
dallla~(">i 8-~,;{'~~ed alld appro\'('d may \)(' malle iu 1<lIch prop·orlion 8-'1 may be 
d«.'lllcd j\l~t lJl~n tIll' illdll"idual memlX',." lhen"'Of who arl' "hown to ha\·e IJoCCIt 
prC_~1'I1I at the !'Cene at Ihl' time tlw damag~ complain('d (.of were inftirted, as 
determiued hy the appro\-ed finding>; of the board." 

f~ll"enr~3.-.\. \Y. 105. 
CQlllmtl1itlnJ.-Thb articl<, i~ A. redraft of A. W. 105 with ehan~('~ to IX'rmit the 

Secr('tary of t hI' D('part IlWllt to pr('~crih(' Ih(' situations and l)roced11Tf'.~ (or r('(lrc!:<~. 
It il; not intl'lldcd to aff('c\ the pro\"i~ion" of 40 Stat. 705 Jil 18) as n.mcndcd by 
-II gillt. 132 (IUI9), 3-1 lj. H. C.• >;I.'<ltion GOO (I9-1 C,1. (cl\ii ms for damag('s not 
(.occasioncd hy \'1.'""eI5) or the pro\"i~ioJl~ of 28 l". s. C., section 2071 ct ~cq. (19-18), 
(tort claims) or ~imilar ena<llmcnt~. 

"A aT. HO. ~Iegatioll h.\· Pr('l'-idellt. 
"The Presidf'nt is lI.!I\hori7.('(1 to d('l('gznc allY aulhority \"e~led in him under 

thi~ code, and 10 I)ro,·ide for the :<uhd('ll'galioli of allY ~lIch l1uthorit~'." 
Rtjerrnu&.-Puhlic Law 75il, Eighli('th C:ougre,,~, ,;ccond <'e-~ion, !«'CtiOIl 10 (0) 

(JUliO 24, lil-l8). 
('ommt.l(ory.-Thi~ article incorpornt<."l the languuge of the rf'fl'r('l,ec. 

J.. l r. B nOOKS. :\Ir. Larkin, would you give us your idea on part. X­
your gl.'lll'l"I1l commcnt? 

:\ Ir. L ARKIX. P or\. X includ('s from orticlo 77 th t'ollgh nt·ticle 134 , 
the punitive ll rt icles. I t S(,ts o\tt ilnd defines til(' d ill'cJ'CIl L Ofr(, IlSCS 
ov('J" which the uniform cod(' IHls jurisdiction . 

Whe' n Wl' were studying the puni t ivc anities as spell('(1 out. in tho 
Articlt'S of Wor and in the Arti ei('s for th e Goverllillcnt. or the r\iWY, 
we not iced SO I1lC different off('nses in one sto.lU te thal w('re not in 
the oUler. We obst'l" ved that the Articles of Wnf, in lite mllin, d(>fi nc 
the s;o-{'nlled miliuu·y off(>lls(>s. Thcv did not dt'llII(' till of th('m but. 
thl' mOSI of l l l(~m. ··'1'11(' AJ·ti<"ll.'s fo"1' the GovernnlC'nt of the Xosy 
dcfined most of till' milittlr)' Off('lUWS bu t not al l. T hl't"(' \\"('r(' some 
cri mcs thot wc!"e peculifll" to OIH' sl'J"\'iee which wt't"c not pl"ovid('d for 
in tUloIllC'r. 

Going emlher, we Iloli('ctilhtl.t. most of the civil (Tinwl; or III(> civil 
t.ypes of Cri mes w('r(' not d('fi tll'd, and, in I.:hccking till' d di tliliolls ns 
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spelled out. in ~he respective manuals, we COlUld some differences 
bet.ween them-not vcry many but. a few. 

The civil crimes in the Articles of War, as defin ed by t.he manuals, 
were generally the definitions in the common law, act.ually t.he common 
law of ~ [ar'yland which, as a mat.t.er of fact, is VCloy close to t.ho Federal 
law definitions but. is not. identical. 

The civil crimes in the Articles fo r the Government. of the Navy 
were not defined, axcepl. that. Naval courts Ilnd boards genernlly 
followed the Federal statutory definition; but. to the c.xtent. that they 
provided some common law crimes which had never been made statu­
tory, U1CY followed the common law definition. There was enough 
varillDcc, however, to lead us to tho conclusion t.hat since we were 
trying to draft. punitiv(' arlicles for the three sc1'vic('s, we ought to 
define all of the offenses, I\nd the civil crimes, I\S [ IHwe sa id , not 
having been defined in tho statu te before, 

So we started from scratch and we examined each offense and tried 
to stick as closely as we co uld t.o the definition that. was commonly 
used by bot.h service8 and aJso to adopt what.ever ideas we felt were 
worth-while from some of the more modern State codes, 'We con­
sidered adopting the Federal definition as rlefined in Lhe Federal code, 
but, unfortunately, we found there were some offenscs that were not 
defined there, either. 

So we looked to aU of these sources and r('lied on most of them and 
tried to select what we Ulought was the clearest definition for eacb of 
those offenses, sticking as closely as we could to what was commonly 
used as a definition by both of tho services now or what was the latest 
definition in some of the more modern day penn i laws. 

In addition t.o that. we set out in tbe punitive art.icles in the begin­
n.ing some general definil ions which had heretofore not been stal,utery 
but. which nrc set out in most of the modern penal codes. Fo!' in­
stlmCe, we drafted one definition for principals, for accessories after 
the fact" and for a provision of lesser included offense, for attemots 
and for conspiracy. . 
~ [r . DEGRH'FE:\RIED. You really, in effecL, have done away with 

the distinction between pri.ncipals and accessories before the fact, 
ha.ve you not.? 

1Ir. LAR KIl'. That is right; we have-and also 8. definition of 
solicitation. 'We have sp('lled those out. in the code whNe heretofore 
they have not been ill tbe Articles of War or Articles (or the Govern ­
ment. or the Navy a.nd t.hen have gone on with each of these crimes, 
keeping the major crimes that. we found in each of the services and 
adding a few-l th ink just two- additional offenses which were not. 
found before. 

Thot was the general scheme which we followed. 
If you care to address YOtil'SCl f to Ilny individual definition of any 

offenso, I will try to point. out the sou rce of it or point out the previous 
definition as used ill either the Artides of Wllr or tbe Articles for the 
Govemment. of the Navy or both. 

Mr. BROOKS. I would like to I\Sk you this: suppose an offense is 
not defined under thcse punitive articles, is there any redress by 
court. martial? 

Mr. LARKIN. We have reta.i ncd e. r.eneral llrticle, Article No. 134, 
which is similar to Article of War No. 96,L and the Article for the 
Gove.rnment of the Nn.vy No. 22, so that oll cnses of­
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d[aorde~ and neglects to the prejudice of good ordCl n.nrl discipline in lhe armed 
force!!, all conduct. of a nat.ure to bring discredit upon the armed (orces­

ia retained as it was provided in the Articles of \Vnr and in the Articles 
for the Governmcnt. of the Nlwy. We have in IL Cow instances made 
specific offenses out. of conduct which heretofore was treated only by 
tllis general order, but otherwise it. is the samc. 

We also have retained Article of War No. 95 and made it Article 
No. 133. That is conduct unbecoming an officer and a gentlemen. 

~[r. ELSTON. What do you mean in section 134 when you say "and 
crimes and offellscs not capitol, of which persons subject Lo this codo 
Illay be gui lty"? I will go back n littl e further nnd start from lhe 
beginning. 

Though not specifieall~' mentioned in this code, all disorders and ne,ll:lecl.!! to 
the prejudice of good order and discipline in the Armed Forces, or conduct of a 
nature to brinlt di!!(lrOOit upon the Armed Force::<, and crimes and offenses not. 
eal>ital, of which persons subject to this code may be guilty • • -, 

To what crimes lUld offenses nrc you referring there- the ones 
defined in this codlJ 01' other crimes and ofrenses? 

~Ir. LARKI N. It hus been construed to be the offenses which nrc not 
spell ed out but wh.ich are offens{'s under tho Federnl law. It is Lhe 
same provision as is now found in urticJe 96. Also, ns Colonel Dins­
more reminds me, it may be an offense under a State law where the 
accuscd commits such an offense in lhllt State. 

:\u·. ELSTON. So, us I tmderstand it., lilli' persoll in the military 
service who comm ils lUI act which is define( as a crime by a Fedel'tll 
or Sto.t.e Iftw is subject to trial und punishment. in the military courts 
for the commission of that offense? 

'\Ir. L ARKIN. That. is right. 
:\11'. BROOKS. Going furthe r, if a soldier, for instance, is out here in 

Washington and speeds, the military has full authority to punish him 
for speeding? 

:\11'. LARKIN. If it is an offense; yes. 
:\·11'. BROOKS. Well , speeding is all offense in Washington. 
MI'. I ..AllKI N'. 1 do not. know. Sometimes iL is a. violaLioll of an 

ordinance; it is not classified as nn offense. But. that would de­
Jlend- ­

~ [ r. B ROOKS. This would not be construed, thon, to cover a yiola­
tion of a city ordinance? 

:\1r. LA RKIN. 1 do not believe so. 
Colonel DINSMORE. I do not think so, :\fr. Chairman. 
1fr. BROOKS. But on ly a statutory offense; is that it? 
~Ir. LARKJN, Toe construction as to State laws should be clarificd 

to this extent: I oelieve a violation of a State law would be punishable 
und er the code to the extent it is construed as conduct to the prejudice 
of good order and discipline but not to the extent of the specific State 
law itself. We purposely want to avoid tryiog personnel who happen 
to commit an ofT('llse under State law, by virtue of the tremendous 
variatiolll~ betwf'(,11 Stilte Io.ws [llld by virtue of the necessity that 
would fall upon the court of ll'ving them according to the procedural 
practices and perhaps even th e~suoslilntive provisions of one State as 
against anoLilel'. But, if the act is to the prejudice of good order and 
discipline, the fact that it also inciden tally is a. State law violatioo as 
weU would bring it under this jll.risdiction but noL triable as the State 
would try it. 
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)'Ir. J~I.STON. It would Ilceessarily include nll eases invoh'ing mornl 
turpitud(', 

,\Ir. L.\UKl~. I should say so: y('~. 
).It·. EI.STO"-. I nm wondNing where you got your d('finilion of 

prineipllis nnd tl\(' mUIl/I('r in whjeh they should b<' punishC'C1. 
)'Ir. ]..AUK I:\ . That cnme I belicve from title 18 of the UnitC'd Stntes 

Codl', s{'('tion 2. The only \Ta rintion from that definition there is that 
in liti{' IS, Sl"'ction 2, after th('se words, there are Ih(' additionnl words 
"is n prin('ipnl." .\nd by virtue of the fact Ihat we were trying to 
word this as Wt' did in the fil"St sentC'llcc to include spies, for instance, 
who IIr(' not subjC'ct onlinllrily to til{' code, we revised it Il little and 
it WIIS crilici7.C'd 1 think bv SOffiE' wilness-l believe ;o.. [ r. L'Il{'useux. 
Wll{'r(' it sllys "lIny pel"Soil punishnblC' under this code who commits 
an offcn!!C' 1)ullishnble," thu!' seems to bl"' redu ndant. Hut we ('011 ­
seiously di( it that way ntlher tJwn sn,yillO" "flny PI'I"SOIl subj{'('L to 
this code who commi ts nil offense punishabTe." because spil's 1\I'e not 
otherwisr subjC'ct to this ('ode. But, to answer your question sp('eifi­
enlly, it ('OIll('S f,'om the I?c.dernl Code. . 

,\ 11'. EtS'roN. T he words "shall be punished with the punishment 
IH·oyidcd fOl' the commission of the offense," (\o('s thnt cOllie ftom the 
Fedf'rfl[ Code? 

}'lr. LAnKIN. The Fedel'i1l Code says "n.s 11 principal," which means 
the snmc snmc thing. 

)'Ir. ]<:;r..S1'ON. I do not. know whctil('r it does or not. You limit the 
punishment of a principal or nIl accessory before the filct to the pun­
isJunent provided ror the commission of the offense thal he aided 
another to commit. 

}' Ir. LAnKIN. Thnt. is right.. 
).11'. EI,STON. The law goes furill('r than that. Suppose h(' aided 

someone to commil Hw crime of robbery and in the \)crpetration of 
the robbcry II murder is conuniUC'dj he not only shou d be puniflhrd 
for the Offt'llSe that IIc niclcd the other to cOlllln;!., but. for any offense 
which might. I"('asonnbly be expected to flow fl'om the commission of 
the act inlcndC'd. 

~ I r. L AItK IN. He nids in the commission of n robbery, find murder 
flows from it. The person who commiLtcd, or who WIlS thc fictive 
agent. in the I'Obbery 1 assume becomes the one who eommilS the 
murdel', and the accomplice i!'l the principal fO I" all purposes in the aet 
of the aetive pn rlicipnnt nnd, fiS such, he is it principal in tho mtll'(ler. 

),11'. ELSTON. You do not sny thn.t, though, Yo u suy "shnll be 
punishrd with !.he punishment provided for the commission of the 
o/l'ellse."

Mr. LAHK IN. Which in Ilmt cllse is murdrr. 
),11'. ELSTON. But rend up above. You say: 
j\ny P('r;oOll pUl1i~l1l\ble under thi~ eode II'ho-­

(I) eommit~ an olT('nso punishable b.l· this code, or ai(l~, ahctl., counsels, 
commll.llds, or procures il~ commission; 

lL sC'C'ms to me you have got lo go it little further tht\ll that or you 
urI.' going to limit an aider or abet.ter to the offense ('ommitted, tilr 
offense llmt he aid ('(I another to commit., where he did not intend to 
commit the crime of murdcl', Ilnd intended only to {'ommiL the crime 
of robbery . lie may hn\'c been a mile away from t.he s('('nr of the 
crime; he mny have fUl"lli~hed the weapon that. wos to be used in t.h.e 
commission of the robh(,I"Y, but murder was committed, something 
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that IIf' did not inl('ud. Il l' mn)' Iu1\'<' Ildvised Ilgninsl it hut st ill , 
undcr thc Inw, h(' would he guilty, be('aus(' munlcl' is something thnt 
m:ght reasonably b(" expcctcd to flow fl'om thc cOlllmission of til{' a('t 
that h c thought WIlS !roing to be committed, 

l\tr, L .\RKIX, 'I;; that not tmc of the u('tiV(' pl'ineiplli who starts 
out with 110 int('ntion of committing n murdel' but wilh til(' int('lItion 
of committing a robbN,Y and without intention to eommil 11 IlIl1rdt'r, 
but, during tiI(" comm i""ion of til(' I'obbery, c1oe~ so {'ommit lh(' Illurd('r? 

~II'. EI.STOX, Thot is understandllhle as to him; but th(' P('I"$OIl 
who nided and Ilb('tled is limi ted, ag your Ia.nguage se('/llS to limit it, 
a.nd might be punighed only for til(' Offt'llSl' that he ('on;;pirt'd to 
cOlUllli l. 

~[r, l.JAItKIN, Of comse, a ('onspimto r is bound Lyall till' flcts of 
hi !> ('o('onspil'fltOl'~; i~ he no\,? 

~I!', EI.~1'ON, Thill is th(' 111('01'), of the lfl\\" but is it expI'l'ssed here 
tl ny" Iwr("? 

).11', Df:GIIM'Ft,:NIIlEO, :'III'. 1.All'kin, i::; it U'ue g("IIt'I'llll,v, UI1(\e'1' 
Fe(lel'lll lilli', thllt if II JllllII W('I'(, to plnll, for eXllmpll', With his ('011­

fcdenHl';; to Im'llk into 11 filling s tiltion nt night filld sll'lll mone.r from 
Ihe ('fish n'~i8tl'l', hut did not go with them to do it; uut Ihllt w\Il'Jl tho 
erime \VII" committcd litf' nig-ht wnt('hmllll, or somehody elsi', hIlPPi.'I1!'(\ 
10 ('onlt' up 1\11(1 \\'I1S ki!JI'd by 01H' of Ihe peopl(' pr(";;{'nt. i" it II'tW 
under !'e.lel'lll illW thnl tllilt Illfl 11 , who is 110t on th(' seclIl' of IIii' nime, 
WQull1 Iw gllilly of mlll'lll'l'? 

~II·. J..,\ It I' I N. Lf y011 ('llil Pl'ov(" III' is plll't ulld pll.l'cd of 111(' t'Olll'lpinl ...y, 
1 think Iro, fs it 1101 IlIlulogolis to the (,lise Ihnt \\'i1('l'(, Il pl'il1l'ipIII 01' 

his inst iga 10[' of a ('I'ime, 01' a pro('urel' of a nime, hil'i's II i)fiid gUllman, 
let lI'i suy, 10 g:o out find ('Ollllnit 1'0bbNY, find he is 1l011H'1l1' til(' !!i{'CIIO 

alnli? 
:'II ... BIlPO",.., Gentit'm(,ll, 'I .10 not o('lie\-(' w(' ('an I\lIj",h lhis 

bcfol'(' IIIJH'h, L fUll tlH'I'{'fol'e goill~ to sug~esl th:t! In' I'('I'{'S!-I ulltil 
2 o'do('k, ~II'. Smarl, for in"lllllee, lUIS nbout 8 or iV inqui l' ie,; ubout 
thes(' urti('I(';; tlull should be (·(In'I'ell. 

:'\11'. L,\UK IN. Li.'I us l'e;;('I'\'(, jutigm(,llt 011 tho!. ~Ir, E lston, and 
look til) sOllle of Iho<;(' ('Ilses, \ri,' ",\ulll try to do il I'cry quickl,'!', 
.\11<1, if it is notl'il'U[', I ngl't'I' Ihn.1 \\'c OUg-hIIO ('O['I'N't it. 

:'II ... 1~I.!:\TO:"l. It is II \'('I',\' simplt' dcfUlition, "'hoeY!'r flid~, fll)('c.., 
procure'S nnothl'1' 10 ('ommit 1111 offense sllflll be charged Illll! tri("d AS 

a pl'inl'ipnl ofT('ndl''', 
You hny(' gOI 11WIll nil, IItf'Il. 
~II'. Bnoo"H, If 111('r(' is no Ohjl'('lioll, wl'sllull n'{'('s<; \llltil2 o'('lof'k, 
(Whl'!'l'UPOIl Illl' sub('ommitl<.'l' look 11 l'("C{'SS until 2 p. Ill. ) 

A ~"I'ElnWON SESSI ON 

The suiJt'olllmith'{' l'I'I'onvelied at 2 p. m" Ifon . 0\,('.-(011 Brooks 
({'hlliI'llIUlil p['('sidill~, 

:'Ill', BHOOK f\, The ('olluuitte(" will pll'tl;>1' (,Olll(' to ol'del'. 
:'III'. Lfll'kill , Sill(,I' Wl' 1'1'{,(,8S('(1. hfl\'e "Oll und ~iI', Rmlll'i gottl'll 

tOg'('lht'I' on somt' sll~g('''lion;; of dillng<-s or int{'l'pl'etnliolls of lhe 
llrt il'l{'s? 

:'II .., L,n ... ' .... '\'el\. til(' on(' we wcre diseussing, :'III', ('hnirmnn ­
namcl,\-", Ti I think would 1)(' ('ured 01' at JCllSI would Ilwct tht' illt'a 
\II', 'RIston had if we added the wOl'ds, in line 80, pnge 65, "is Il prin­
tiplIl" nnd strike out the I'l'st of the Illnguage on lilll's 8 llnd 9, 
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But I think, since' :\lr. Elston rais('d the point, perhnps we ought to 
reserve til(' suggestions until he returns; and, if it mc('ts with his 
appro\"lll, why lthink- ­

:\I r. BnooKs. We might wnit 0 Little bit. Suppose we do this: Toke 
up the other al'licil'S and then come back to his suggestion belore 
we adjourn. 

:\ Ir. LARKIN. Fine. 
:\ Ir. BIlOOKS. 1 th ink :\ Ir. Elston told Ole hI' wou ld be a lillie late. 
:\ l r. LAnKIN. AI1 right. 
:\lr. BnOOKS. But. T think he will be righ t back. 
Mr. SMAn1'. ~ l r. Chairman, in view of the previous decision of the 

committeI' to more 01' less consid(>r these punitiY(~ articles en bloc, r 
have no fUl't iLN qUl'Stions up to article 106, which I think needs 
clarifying os to lhe meaning of th(' word " hlrking" on pllg(' 77, line 3. 

J fllld t.hat. t llf' intent was tha t tbe wOI'd "lurkiug-" would mN11l 
"lurking as (t spy/' So, T would suggest 1111 am('ndm(,ll t on line 3, 
pnge 77 o.ft('l· the word "lurking," insert "as a spy." 

Mr. B ROOKS. SO it will relld: " Any person who in time of wal' is 
fo und lurking as a sPy"? 

1'. l r. SMA 11'1". Yes, Sll·. 
~1r . LAnK IN. "or" ­
~ I r . BnOOKS. "or aeling as a spy"? 
1\ lr. SMAnT. Thill. is righ t. T here is some doubt as to the ndvisabil. 

ity of striking out the wo1'(1 HlllJ'king," because it has hiSlorieal signifi­
cancc ami hns been in the military law for mllny, many y<,a l'S. 

Th is wouJd defm.itcly clilrify the meaning or thl' word " lurking." 
1lr. BnOOKs. ]s t lll'l"e any objection to that? J do nol. b('lieve 

there is. 
~[l'. DEGRAPPt::NIUED. No. 
:\Ir. BROOKS. If there is no object ion, then we will "dopl thilt 

sUI{7PSted amendment. 
Now, is there any other comment on 106? Are there any oom­

mf'n ts on any of these other articles co,Tcring punitiv(, provisions of the 
cod('?

j\ l r. DJ-:GnAP}'ENRIED. There is just one question I would li ke to ask 
as fL matter of information. 

Mr. Lllrk in , do you have anything in military law at aU that 
pl'()vidcs in nny kind of serious case lhnt Il l] accused ClllUlOt bc con­
v icted on the, uncorroborated test imony of an accomplice? 

11,'1r. LARK IN. T herc is nothing in the statute that Tknow of. 
Mr. OJ-:OIlAPPt::NRIf:O. ' Ve talk about these Ilccessories and fi ll , and 

I just wondered ill n 10L of jurisdictions that protectioll is thrown 
around the aCClIsed. 

1\'11'. L An KIN. Ca/Hain Woods points out in the Navy they have 
hereto fore provici('( that the llncolToborated testimony of an acco m­
plice, for instance, is not sufficient. I would allticipnte that that. SAme 
Tule will be preser ved Ilnd con tinued in the uniform muntin!. 

I believe it is the Federal rule Ilnd we tried to adhere as nearly as 
possible to that ru le. 

Colonel DINSMORE. :\11'. Chll irman, my recollection, and T speak 
subject to C01Tcction, is that our rule is that he mny be convicted on 
the uncorroborated testimony of a.n accomplice but lhal such testi­
mony will be received with great caution. 

:\ Ir. DF.GRA~'}'ENRIEO. That is a.ll. 
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~ f l'. llnooKs. Any furtht'I' qurstions? 
Now, someone wa s Idling Illr the olhrr day, pCl'baps it was you 

~fl', Larkin , about n ('1\10(' III'ising in ~('w York in which it WIlS found , 
I think on 11 hllbras ("orpllS, thllt th(' s('ITi('e hnd no law to {'onr some 
n'n' !('I'ious ('rimp . 

.00 you 1'('('llll lhaL? 
:\fl'. SMART, I think Ihat is a J\'ayy s ituation. I think thnt WilS a, 

('llSI' whidl 8I'OS(' 011 Ollt' of I hf' O\'C'rgcas islands where sc\'('ral sailol'S 
{,OOlOli uNI 11 murdC'r. 

In that SitUillioll, th(',r w('r(' not altnchrd to a ship und \\'('I'C' not 
subj(>{'l to {'allilal punishmC'llt. 

Coptain "'ooos. hllhllt the Saipnll case? 
:\fl'. Sl\1utT. Yt's. 
C'llptain WOODS. Y" s. The poin t tht'rc was that our eode> provicie>(i 

t haL jurisdiction 0\'(,1' Illtu·del" pertained to outside> the conlincnllll 
l ' nitNI Stah's when IHII1(,ht'd to thp ship. 

Thcs(' pcopiL' w('I"r flshol't, und thrrcforc we ('ould not tr.... thrill for 
lllw·(II'l". 

So wc ha(1 to retry I hcm for mallslaughter. 
:'I[r. BIWOKS. Now, is tl]('I"I' an .... thing in this eo(h' that takt'S elll'" 

of thtlt sitUftlion? 
Cnptllin WOODS. That tllkt's ('are of it? 
:'ILl'. BROOKS. LTndrl" ",hut Ilrtidt' is that? That mig ht br askrd 

liS 011 the floor. 
:'Ifr. SMAnT. Thllt is Ill'licil' liS, ":\ lur<i('I'." It dors lIot I'(~stl'i("\ 

it us fill" ns thr tC'I"I"itorial applicability of th(> COdl' is concernrd, 
TIl(' {'od(' providl's thllt it wil1 be applicablc in all places, so lhat 

('overs s hips, islands, ('olltill('nts, or \\'hah'vcl' you have. 
:\11". BROOKS. :\fr. Elston hilS come in, We might turn baek to 

that olle Plllti('ulal' mattl'l" tha.t we wel'e discussing, :\Ir. Larkin, alld 
l8ke that up auel S('e whrth('J" 01' not your sugg('slion fits the situation 
now , 

:\(r. LAIIKIK. \rell , as I poilltrd out , :\11'. Chail'lllan , J think this 
Il/"lidr if alll(,IH/('d as follo\\'s- ­

:\fr. BnooKs. What aniclc is that, now? 
:\11'. LA IIKI~'. Al,tide 7i. on page 65 will includr the idea expr('ssC'd 

by :\lr. Elston , Thill is, on linC' S, strike out all the words on lhilL 
linl! and IIlso on lin(' 9 lind substitute the wOl'(ls, "is a prineipol." 

:\11', ELSTON, I do 1I0t quite g-ct thll!. ''Ihcl"{, is thal? 
:\[1'. LAHKIN. Pag(' 65. :\ ( 1'. E lston. 
:\11", EI.s"l'ON. I have tllllt. 
:\fr, LAIIKIN. Line 8. 
:\fr, EI,s'roN . Y('S, strik(> everythi ng 011 lines 8 and 9. 
:\ fr . L AHKIN. Yes, t'Yl.'rything on lines 8 and 9? 
:\ fl'. ELSTON , Yes. 00 thllt sta rting with (2), it will slly"caus<,s 

all net to be done whit"h if dircctl\' pcrformed bv him would be puni~h. 
able by this co<lr" and then drop to the next ilne, "is 11 prillcin'li " 

So thilt iu all t hosr cases abo\'e he is a principal. 
111", 13nooKS, You do a\nly with accessories complctdy? 
1!r', LAnKIN. No, sir. We just. add to the cud of that, "is a prin­

cipal," which includes Ilcccssories before the fact. 
Mr. BnooKs. Sure. I scc what you mean lhere, 
Mr, LARKIN . l think that. cures the situation you had ill mind, 

)''Ir, Elston, 
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:\11', EI.STON, Thill. is ll11righl: "or sLaU be puni,shed as 11 principal 
ofTl'nder"j eithel' one, 

)Ir, LARKIN, \rl'll,l think this one does iI., do you not think so? 
:\Jr, E'.Sl'ON, " Is fL principal" reaches it. 
:\11', [lROOKS, Let mo ask you, then: It take in 1111 cases of acccs;;orics 

before the fact? 
~lr. ELSTON. That is right, 
~Ir, BnooKs. And 78 merely covel'S those after the fact.? 
Mr, EI.STON. That is right. We ha"e obliterated the distinction 

between tile flN'essol'ies before the filet and the accomplice on the 
scell('. 

)11', llHOOKS. Any furthI'I' comment on thllt part i('uln.I' article? 
Is thcl'l' 1I0t a new (lrti('ll' on 1IlI'ceny 01' nJ'e tiJ('rc some l'h(tllgl'~ in 

the old Ul'licle on IUI'ccny? 
:\Ir. SMART. That. is Ilrli('lc 121, :\11'. Ch llirmall. 
MI'. SnooKs, 1-111\'(> you any CO lllllh!llt.s you want to mukc on lhal..? 
~ ll·. L"'~KIN, Well, It hus becn obscl'ved, 1 bl'lieve, that. it is not 

clcl\l' wlH'tllt'1' ll1r('cny undCl' the provision of nrticlc 121 npplit,s only 
if tile intent to ddr'oud 01' dep1'ive 11 pcrson of his prop('I'ty is II PNI1l11­
nent dcpl'ivlLtiotl. 

[ think thil.1. is pel'f(.'clly lnH', Jt. docs not. have to be n pCI"IUllllent 
01lt'. J t ('ould bl' a temporary one I1S distinguished from pl'I'mfUlt'nt. 

:\11'. J3ltoOK8. Would yOll sny it. lakes in tilt' CllSC of embl'zzlemctlt? 
~ II', L,,\UKIN. It do('s. 'fil e rcason for this d ruft is to oblit('mtc 

the distiUdion b(,tw~'t'n ltln:cny by trespl1SS ond tri('k flnd d('\'ice l\1Id 
embezzl('mC'llt llnd ftllse Jlrcten;;es. 

1\ow, laslycnr, in Publi(' Law 759, this committee in its lunendmellt 
to nrtiele of Will' 9:3, did emsc the distinction bctweenll\l'('eny find em­
bezzlelllcnt. They did not go further and provide for {ulse prl'tl'llses. 
This is IIll 11ltempt to oblitemte the technical distinction b('twl'en not. 
only Illrc('IIY of both kinds, that is, trespass and trick and dl,,·ic(.', but. 
embezzlement and fnlsl' prct(,llo:;es as well. 

Since such a ('omprchcllsi"e article hod not. bel.'l1 defined in the 
stntute of either the I\l'ticil's of war 01' the articles for the governlll('lIt. 
of tlte ~nvy, nor was it defined by yOlll' committee lasl.. ti.me we were 
of course forced ~o adopt f\ definition which we thought. would do that. 

Mr. BnOOKS. Bul. you 11I1\'e nothing here which ill(Ji('utCR a CI·jme 
of gnmd lorceny? • 

..\11'. L,\HKI:\. :\0, sil·. 
)11'. BUOOKs. As cOllu'l\sled ' to pelly larccny? 
)11', LABKIX. Thnt is right. Thc militlll'Y It.\\" hilS 1101.. hnd til'gl'CCS 

of IflI'l't'IIY in the fllshion of ('ldl <,O\1I'\S where you hll\'(' grand hl1'cellY 
i.n 	 the lil'8t 01' second 01" t1linl degt"('c, depending upon tho Ulllounts. 

~rl", BllOO"!;, Any questions, )11'. l~isLOII'? 
.:\[1", 1!:.I,S1'O:-:. Of COHI"S(.', you leD.\'e iL to lhcrcoun lllul"lial to uffix 

such puni~hml'IH 1\5 the ('ourt mntrial muy dircct'! 
:\11', L.\ttKII\. I!:. ...!ll'tiy. 
~II·. S.\I\I1'I'. Thllt is fUftiLC'I'iimiled, ::\[1". Elston, uy yom' lobi" o f 

mILx111IlIl11 pUlli:-:hnH'nts whit-h pn'&t'ribes tilllt {or propl'l'ty lnk{'n ill 
su('h nUll such II ,'alul' you will hu\"(' a ~i\'('n Illflximum pU11ishment. 
So it \·l'ry c\08eiy rollow$, 1 think, the ciVilian conccpt .of pl,til<' IUI"CNIY 
filld gl'llnd IlIrC('I1)". 

)11". 1)1'.;(~lIH·FExn":D. :\Ir. LUfkin, undN thl' construClion plu(,ed 
by the mililnry nlilhol'ilics Oil fnlse pretense, is thnt construed that 
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th('re fllU <;t h(' a stn.t('lll('nt of Illl ('xisting fa(,t that is fl1is(' thal ('aus('s 
a 	pel~on to he d('llrin'd of hi<; pl1)prrty or enn n m('n' prollli~(' to do 
sOIllC'thing whidl 1(' lnils to do su pport fals(' pr('I(,llsc? 

:\fr, L..\luo-,:. I would hnye 10 look that up, I kno\\' in ei\' illnw it 
usually alwll,n is an t'~isting" fnet rathC'l' lhan n promis{'. 

:\ 11'. 1<;,,1;'1'0'0;. P n.st 01' an ('xi<;ling fad. 
~r,·. Lut"I,,", Past or existing. Thllt is righ l. 
~[r, Dj,;Gn.\n'E,,"RIED. \\' ('11 , that is not important (,Ilollg:h to ('IHlse 

yOIl nn." <Ida." Iwl'('. 
:\lr. L .\RKI:o.'. I will look it up. Bill i am sure th e post 01' l'xisting 

fa('t m l (' npplies. 
:\[1'. I<;UiTo.... A,'(' 'you thl1)uglJ, ).[1'. dcGrnff('llri('d? 
:\11'. DEGI!H'f't;"nn:o. )"I's. :\11'. Elston . 
)orr. )<; I,fn'O "'. Of "0111';;(" YOII ('Ji minal('d 011(' of tile {'\('I\1(>nl<; of 

em!W7.7.\('Illl'lIt, \\'hi("h is 11!r('11ey. 
,\f,·. I,.A!iK I,\. T hl' fad thlll Il c\l"rk or Iln I"lllp\o.Y('t· hns ia\dll l Cll~· 

tod." Illld th en th('l'(>llfll'l' Ilppl'opl'iat('s to hi" OWll us(' \\Tong-fully with 
the int('nt to dC'pl'i\'(' is thc SIl I11C' , I shotlld slly, \llld(,1" this, ns it is 
Ilndt'I' l'lll!l('7.7.i('!l\l'li t. 

).[1'. I<:LS·I'O:X. nOdI. of ('OUl':'!I" in ol'd('J' to (>ollv ict of l'mht'7.zi(,tllf'llt 
111 ('1'(' hns to b(' 110t only og(,I1(·." but the property must hll\'(' (:onw in 
to hi" pOI:'~('~.,ioll bv \il'\u(' of his ng('nry. 

T hc Ill('l' (' flwt thllt h(' is rmploYt·d !w (11(' GonrnnH'ut 01' the' {Il('l 
thol !'Olll(' pl"Olwrty l'llnw into hi<; po~scssion would not milk£, him 
g'uilly of l'mlw7.7.I!'Illr'nt IInles., it ('IHI\l' into his pO"~l';<;;ion hy \irluc 
of hi"- IlgCIICy. 

'1'0 illu!>tm\(' \\hut I Il1Clln: SIlY 11 mfl.n is a cn!'hil'I'. If PI'OP('I'I,V 
('nllll' into hi ... po<;~('''''ion as cR::hil'r Ilnd h(' appropl"illlt'li to his OW II u~(' 
h e "'ould he gllilty of t'mh£'7.7.I('nll'nt. 

But if h(' WI'nt al'l'o<;" thl' ni ...l£> and appropriated mOIH',\' fl'Olll golll(' 
ot h('l' cn<;hi('!"s eag(' Il(' would not be guilty of em ht'l'7.7.i{'fllellt but 
lar('eny. 

:\1 ... L\nKI:X. Thill i" right. But the question of ag(,H(,,\' h ing"('s 
on tilt, faet. dOl'S il not. that thc ('lIstody II(' has 0\'('1' it is II lawful OIlC? 
\\1ll'th('1' it is n full·blowlI agent or ",heth l'I' it i!'. an ngrnt fOI" purpos('s 
of ('uslody is immllif'rinl. II is th(' lawful cuslody. 

:\[1'. ELSTON. W('IJ , of ('Oll I'S£' you can put any dcfinition in lhaL 
yOIl Willi! . 
• 	 ).[1". LUIK IN. Th llt is righ t. 

:\11'. Eu!'ros. But you IlI'{' Indudmg till"('(' offens{'s III 0111.': Lfll'c('ny, 
cfllbc7.z\Ctl1rllt and obtoining propcny by fllls(' pr('I{,llses? 

;\11'. L "ltKIN. Thnt i!'; ri!!h l. 
:\[1'. 1~1.!;·J'ON, And pcrhaps conversion a lso? 
~ I I'. LAnKI~. ")"('s. 
~rl'. S~1AHT. Th is includcs joy riding. 
;\11', Lo\I{KIN. Yes, undcr this S('ctiO ll a pel""SOn who \\'ou ld drivc the 

a.utolllobii{' of nnoth('l', 11IId not in t{'nd to stea l it. 11.1 all lltlL jUSL drive 
it , without. ('o ns{'n t of the OW11er, would b e guilty undN a rticle J2 1. 

:\[r. L A It KI ....•. Thnl is I·ight. 
:\ 11'. SMA In. In that particular instance, 1 11', Elston , t il(' punish­

m ent will bc limited in the !abl(' of ma ....-imum pUllislllncuts, ill the case 
of joy riding. 
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Mr. ELSTON. Well , 1 appreciate in mi litary offenses you do not 
have to be ns specific as you do in the civ iJ courts bccnus~ till' l'Ilnt ute 
in cRch ease defines the penalty. 

;\fr. LARKIN. ThaL is right.
Mr. ELSTOX. H ere yotl have a table of punishment which i.. 10 br 

construed in ("onn('ction with the statu te and J suppose you ('1111 put 
allvth ing in the statute you want. 

~M.r. LARKI~. ~ Ia.v I point. out. . t he present labl£' of mfl.x.imum 
punishments in connection with larceny provides thai if it is ('on~ 
corned with pl'Opcrly of the value of $20 or less the maximum pllni ..h~ 
mont is 6 months. 

In th e event that it is concerned with propcl'ty of a. "lillie of $50 
or less and more thlln $20 the maximum is a year. And if it is ('on­
cerned with proprrty of tho yolue of more than $50 the maximum is 
5 venrs. 

).11'. Dl100 KS. D id we put those ta bl es of punishmcTlt in thc rC('OI"(I? 
11r. L A nK! N", Well , you could. Bu t. t hey are t.o bo dm WJl nnd 

pt·o\.ided as IS t.he whole manual , by flrlicIt' ­
11 1'. BnooK8. Why would it not 5Ct'Ve a good and useful purpo;;e 

to puL lh e tables iu? They are not Vf'ry long, am thry? 
1 lr. L AUK IN. Well , th ey nrc . 
1fr. BltOOKS. Well , nenl" mind . 
.!\Lr. S"'IAH'I'. There 01"0 several pnges, ::\Tr. Chairman. 
1o. [r. L ARKI N". Tbere arc mOI'e than that. 
They arc lo be provided , as you will recall. under tho nrliclc wilel"c 

l h o President prescribes. 
~[r. BROOKS. Sure. 
Any rurther ques tions? 
Any further comm('nts from ei Ulel' you, )[r. Larkin , or you, )[1'. 

Smart, on these articles? 
).[1" . L.... RKI N. No, sir. 
). [1' . ELS'l'O~. Mr. Chnirman, I would like to go back 10 II.rticl(' 119 

which defines mll..nslnughter. It says: 
An,- person subiect to this code who, without a de.~ign to effecL dea.th, kills a. 

human being in lhe heat or lIudden passion or b.\· cul pable ne~1igenoo or while 
perpetratinlt or attempting to perpetrate an offense, other than specified in 
parll.j(raph (4) or art icle 118, directly a.ffecting thc per~on, ill guilty of manglau(tht{'r 
and 8.hall be l)unishcd all a court martial may direct. 

Now, what nbou t. an intentional killing wh ite the sla.Yf'r is in t Ilf' 11('11 (, 
of passion? H erc you say "wit.hout, n. design to e(f('('t drl\th. " 

You hl\.vo some lYI)('S of 1l1llJlslaughtc,' wh(' r(' it. is wi th all ill tN I\' 

to kill. 
Mr. DgG RA f'n;N"Rn~ l). BuL where there is an absellC(, of prcl1led i­

tn. lion, dclibern.lion , and malice. 
Mr. B nooKs. And il1 the heat of passion. 
~ f r. L.\ RKIN". \V('II, there fire vn.rial ions aillong til(' s tatutes 011 tlu'Lt. 

point. Tt probably ('nn he d ivid('d into two schools o r thought. '1'1)(' 
first. is whero yOlt have a dcs ign 10 kill and it is p,-ccc<if'd by pr('m('di­
talion and dclib('l'ation, which c1assicaUy is rommon-In w mllrclC'r in 
the first d ('gl·ce. 

Theil VOll have the ki nd whe"(' .vou hnn.' the design to ('frlle'l dl'l\.Ih 
and it is not. prcc('d('d by premeditnlion ond delibNalion, whit'h is 
usually murdN in 1h (' second degree_ 

~r.r _ DEGUAFfENR IED. If mnlice is presen t. 
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)'fr. LAnKIN. You have mUl'del', th eil , confiued to those in which 
there is the intenL to kill, t haI, is, the design to effect. death. Then 
you come to lI.HJ ncxt.lower deg['ce, if you will, ond ill this one school 
of thought, th e heat of passion is such t.hat. it. overcomes Lhe intent. to 
kill or negatives it. so much thaI" there cannot be snid to be a design 
to consciously and intentionally e(fect. death because of tlH' disturbed 
state of mind in the heot of passion. 

),11'. ELSTON. Well -­
:\11'. L AHK[N. Then you have n so-caJled voluntary type in the heat 

of pnssioll and involuntary t.ype by negligence ond so forth. 
Theil there is of course tbe other grouping wbl'l'c you h avc the 

conscious intenL and design to kill, whether premed itil,tcd or othe['­
wise falling into mUl·der in the firsL or second degree, or going for­
ward (witll the intent to kill in UlI' mansluught<:'r but Ule intent. is so 
beclouded by til{' heat of passion that it is hard to say, even though 
you said it is an intent, Ule heal of passion hns not. removed enti t'ely 
that. intent. because if you can clearly prove t.he inten t. to kill in nn 
excited st.ate bu t. noL in sucb n heM, of blood or passion that it. (,I'adi­
cat.ed your int.cnt, why, you would ha ve been guilty of mmdcr in the 
second degl'ce nl.lhcr tban numslaughtcr in the firsl. 

It is perfect Iy lrue that tbo different State jurisdictions have UlOse 
"one or the other" styles. As a mat.ter of proof, 1 think, it. ultimately 
comes down to exactly the samc thing. 

:\11'. ELSTOX. J do not know that it docs. :\Iy understanding is that. 
if you kill in the hcn.l. of passion or upon sudden or great. provocation 
and do it. intentionnlly it. negatives malice. 

1\ 11'. DEGHAI'fENItIED. Thn,L is t·ight. 
1\ fr. ELSTON. But still the intent. to kill is there. Now, tllis defini­

tion confines it to an unintentional killing at t11l ti mes. If there is an 
intelltionru killing it. is not. manslaughter. And there are plent.y of 
cases of manslaughter where the killing is intcntionru. 

:\11'. LARKI N'. But theJ'e is not. 0. design to effecL death. 
i' lr. E I,STON'. Wlutt is the difference between a design to e(fect 

death and intent. to ki.ll ? 
Mr. BHOOKS. 'fhe design is where you get YOHr premeditat.ion? 
~ Ir. LARKI N'. Not necessarily. 
~lr. ELSTON. No. 
~lr. LARKIN. You may have a design to e(fecL death whieb is pre­

ceded by premeditation and deliberation, or not. 1t. might. be on the 
BpUl' of the moment, a conscious, specific design to effecL the death 
without previous premeditation. 

'fhe heat of pnssion, as I undc.rstnnd it, 1.0 reduce below murder in 
the second deg['ce must. prcclud<:' the design io CfreCL death. Other­
wise, it. is murder in the second ci rgrce. 

~II'. DEGUAt't'ENnu; D. "'hat do you think about this, :\ Ir. Larkin: 
:\IUI·der in the first degree is the killing of a human being with pre­
meditation, . deliberation, and millice; murder in the second deg-ree is 
the killing of a human being with mali('e but. without premeditation 
ond deliberation ; monslaughtl'l' in the first. dcgret· is th(' intentionnl, 
unl/l.w ful killing of n huml1n b{,jng but without malice nnd wit hout 
premeditation or dclibcmtion. 

:\Ir. L ,\RKIN. Well, when yOll delete t he malice from the intention, 
what ha \'C you done? 

:\ Ir. OEG t{,\FYENIUED. Well, the intent. You hn ve the intent there. 
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).11". L Allh. I N, YOII Ill"(' intending nn net mala in se nnd you SIlY it is 
without malice'! 

)'Ir, oEGHH'n:NuIEo. Y ('s. TIl(' pllssion t hat .rou exigt unti cr Iltl hc 
tilll{' doC's Ilway with lhe mnli('£'. You s till have t he intC'nt to kill. 
Bu t t il{' henl of I)a~sioll does fl\nlY with 111(' id('a of mali('(' Ilne! pn>~ 
Illcfiitlltioll nod (t'iibC'fIHion, 

:\11'. L :\HK1!'>' . "'(,II, I ('nnnot ~ce the distinction. 
:\!r. EL!O\TO:-:, I $('(' t il t> ciisti ll(,lion. Tl1('re Ilre t wo ~rIldl''l of mnn­

SIIlUg:htl'l', \,olun tMY fHld ill\"ohmtlll'Y, Imel y our drfinition has !'om­
p l ('\('I~' i~non'd volu ntary Illiln'llnughtc]' where tll('rt, is fin in lcnlioulli 
killing bUI lill'r(' is no 11l1l1i('(' sU('h as til(' killing of nnotlwl' in llll' lW1l1 of 
pfl;;;;:ion OJ' upon suddl'n 01' !!"I'nl PI'O\·Ot'lltiO ll. 

No\\, Iw inlt'nd" to kill. 'l' IH'l'e is not no," qUt'slioll of on i1lt('n l t() 
kill. Bu t Iii' d()('s not ~mlertuill JlItUice, If II(' t'ntl'J'lnins IlIHli('('. th en 
it is s('('ol1( l ~d('gl'el' mU l'd l'r !llld not Illnoslnughlel'. 

).11'. L AltKIX. W{'ll, it hecomes n qUl'stion of t he proof, doc's it not? 
~Ir. I~I.STON, YI'S 
~II', IH;Glt.HI'ENIUf;!). ,,\ jury-­
:\11'. I<::U';'fQN. Bu t you 1111\'(' 10 filld tbe crime, too, und if ,VOlt wnnt 

to inducl(' \'olulltllry IllIlIl,,\:llIg:h tl'l', w h iloh is mlldc puni~h:lhl(' in ('VI'I'Y 
f;tfltC' of Ilw l 'nion, I think you would II11\"e to ('llllll,g'j' you I' dl·finitioll. 

) 11'.1..\1\1\11",", \\'t'll, it is nol mat/c' punishable ill N(,\\' Y(l]'k, f;p('('ifj~ 
('Il]]\', ns sueh. Thill distinction thlll 1 I)oinll'd out firs\. of n o\('!'Iigon 
to kill. di"tin~ui"lws murder in Ih(' fi l'5t und sc('ond d(,~I'l'(' from 
nJnnslnl1!!htcr in thl' fil"'l flnd sl'cond deg-rcc ",hid. i;: witholil il d('~ig ll 
hut in thc lwut of pIIStiioIl, 

),11'. BnooK!-I. \\"('11, lmig-ht suy in my Stu ll' wc do not hn"(' suth a 
('rinl<' !IS lIltlrdl'r in 1111' s{'('ond degrce. '1'1U' (,dille jc:; murdl'l' or 
Illllnsillugh tl'r. .\nd if tlH' jury brings in fl \'l'rdi('j of IIlU I'c\{'I' it ('nil 
bring in r('('omm(,lldntions for cil'mcl1cy, which is IlS clO'll' flS wc COIllC 
10 TTlurd('I' in th(' s('('onci d('g,'ec. 

:\Ir, L:l.nKIr;'. YC'!!. ,,·rll. you ('enflinl~' hlln' your ('hoicc th('rC', 
:\11', EI.STON. \\"(,11, it would Sl'cm to llle thllt the Pl'ol>('1' dl'fillilion 

of IUflnslnughH'" would bC': 
Any P('I'<OU jlI.ubjecl 10 thi~ code who illlentionRIl~' kill!> anoth('r in the heal of 

p9t'~ion or upon ~udd('n Jla."~ion and witllOut maliC'e or unintcntiol!all~' kill~ nn~ 
oth('r by culpnhl(' 1l('lI;li~('nee or while perpe1rating or ntl('Jnl)'in~ 10 p<'rp<'trnl(' 
an ofren~(', OU)(,T (hnn thO'll' I'pecified ill paragraph (4) of article 118, 

or tourst', yo u ought to sny "lInintentiollnJly." And you ought to 
SIlY hc u]]lowfully kills. It hos to IH' nil unlnwful l,;illin~, 

:\11'. I) t:GnA ~'n~XHU;I). Tha.t is right. 
1 1"1'. Eu;')'ox. You would not say thaI. it wns mflm~lau~ht f'1' to kill 

nllothel' unintenlio]]fllly unless the SIII."CI' WfiS violating t ilt' low. 
1[r. L AIIKI'>', 01' hy ncgl ige]]('c, 
:\ 11'. . r:~LSTON. Or by culpnbl o ncgligence. 
:\ l1'. L ,\ It'" N. 'rha t is righ t. 
}' fr. ELSTOX, li e hos to be violaling the lnw. Suppose h e is only 

"iolnting tl. dty ordinoncc'? Y ou cannot prcdicate it ol'dinnl'ily on th e 
violn tioll of n. e ity ordinflllee unJess it is in those Statl's where Lhey 
rccognizl' cu lpuhl(' I}('gligenec as bcing t he bnsis for 1llllnslnlls h tcr? 

:\ 11'. L.-\n"lx. Yes; wherc you IHwc t hose automobile homa'ides. 
)'Ir. ELS1'OX. Yl'S, 
:\fr, OEC I1M'FESRI E D. Somc S tates hold that the doing ot a lawrul 

act-I do not know exactly how lhey define it. 
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:\Ir. L.... RKIN. 1 think n Ji\.whil act in an U1uawful manner. 
:\fr. I~Ll"·O~. Or bv unlawful menns. 
:\Ir. IlJ::GItA.'FEXRlim. Yrs. 
:\rr. BROOl\i;. Wlutl nbollt thllt subsection (:~), tlll're, wht'rr il prr­

son intrnds to pcrpctrnfl' n c rim(' such as robbC'I'Y but it I'('sults in 
unlawful killing? 

:\fr. L.\ ltKI ..... That would hI' murder. 
:\Ir. BHOOfo: ~. TJull would br murder? 
:\11'. L,\I{K I."' . Tlult;;; rig-ht. Wr ll , that is providrd by (c): Hobbl.'l"Y 

nnd thr f('w othrr f('loniC'S w(' memion in article 118-­
:\Ir. Blloofo:s. Ob , n's. 
:\11". LABKIX. " ·ould Illllke il murder, wherells olhcr- ­
:\[1". BnOOh:~ . You Inb' it out of thilt group 11l('IHionc(1 in sllhil{,('~ 

lion (4) and then it will i)(' llutOlllfllicflll.v mn.nslaughll'l'. 
~Ir-. S\lAU1'. )'('s. 
~dr. !';L!-nO'I. l Ihink you omiU£'d Olll' ver'y l'ss(,lllinl c1('tllCllt in 

lIIans lllug blC'r, too, ill Ihnt bis UlllllWflll ltd must huy£' bel'1l thr proxi­
IlHlH' (·nusr of his dl'nth. 

)[r. ~hr\lt'l". I Ihillk thlll is n m'crssnry ingredient. 
)Ir. ELSTO.". [t is prohllbly not necessflry in tli{' til'fin ilion ? 
.\11'. S\I"IT. That is right. 
,\11·. EI.S'ro'\. But I Ilwntion it sincc you do und(,I'IIlk(' to ddinc the 

tbing rllllll'r fullv. 

) It.. S'I \lIT. ) 1 r;;. 

)11,. I<:ISTON. ] qUt'Stion .\'OUl· dcfinition of Illurdf'r 100. You illllkC' 

it possible for a I){'rson to he guilt.v of murder in ill(' first dcgn'l' 
without {'non nn intention to kill. You Sfty [rt·udingJ. 

\11'· p('r~(lIl :<uhj('('t co Ihi~ codl' who without jll~tifirAtj\)n or ('XCII';(· kU:1I a 
hUlUan I)('jn~ wh('n il(' i.. ~ " • ('nc:a~('d in the p('rp<"traliol1 or a",.m\,l('d 
prrpdration or bllr,l[tnry. ~odom\", r81)f', rolllx>r)", or 8Kl:r8\·stl'd ftr.<on, thollJl,: I he 
ha., no iUU'nl to kitl. 

,\11'. S"I.\UT. TllIlt i~ il felony murd£'l'. 
:\11'. }:LSTO:o.'. ! II('VI'I" knl''': you could be guilty of mUlxll' r in the 

first drgrl'e \\ ilholiL Illi inll'nL to kiJl. 
..\11". SlIAUT. \\'ell, it i:> n. stlllutor), ('rull(' . 
..\It·. ELSTON. Out in Ohio it is not. You hn\'e to Lnn' an intent 

10 kill to be guilty of !nunl('/" in thc first d('gc·('e. You haW' to hllv(' 
all intrnt to kill alld you luwc to hll\'r mulice. And you hnn' to have 
pn·mctlilllion ('x("('pt in thosl' ("flS('S where it is YOllr intl'ntion to kill 
whik pcrpctnlting or ntll'mpting to pf'rpctt'utc !"tilll', Il rSOIl, or burglnlY . 

.\ Ir. LAnKIN. \\,(,11. it is n. {('lony mu rder. Thnt is the typical 
felony munll'1" in {"el·luin othel" Stlltes. 1 do not know uoout Ohio, 
~ II" . 1~18ton . 

..\Ir. r~L8TON. Well, do you want to send a persoll to his d('nlh where 
he unint('lltionally kills? 

~II". SMA In-. During the <,ourse of a l·obbcI"Y. 
~I r . BnooKs. n llent is presumed in thut case, is it not? 
:\ 11'. ELSTON. You mny presume flll intention fmm the malUl{'r in 

whkh he commits his !let., but you Call1lOl. presume it fro m the mero 
commission of the act. 

)Ir. S6UU1·.YOU have to 1)]'O\"e the intell t to commit the underlying· 
fe lony and during the course of the commission of that underlying 
fe lony dCfllh results. 



1250 


~lr. ELSTON.~llIrd(>1' resulls if he intentionally causes tho dcnth 
or:iI his act is of stich nllluf(, that nn intent can be inferred. 

And a person is presumed to intend the natural, rellsoJltlblc and 
probablo conscclucn('es of his volwllary act? 

11r. S:'IAHT. Tba.t. is right. 
~lr. ELSTON. But you cannOL llSSumc that be intended to kill 

unless the circumstances indicate that tbe execution of his crim~ 
might produce death. 

Well, just lake, for example, a man burns down an old cow shed. 
H e docs not anticipate that anybody is in the shed and it happens 
that n tramp is sleeping there. 

Now, he is not guilty of murder in the first degree, n.s he would be 
if he burned a dwelling bouse or n place where people nre accustomed 
to congregate? 

?\fr. LAnKIN. J think lh[\,t would follow here, would it not? 
Well, wo have to go to OUi' definition of al'SOIl to detcrmine that 

but. thnt. COVCI"S [\, dwelling house in which peoplc nrc likely to be and 
not. I), structure in which thoy aro not likely to be. 

~lr . EI,STON. Well, you just. say, "arson." Arson is the unlawful 
burning of I), building, 

~ I r. LAHKI N. "Aggrll.\'ntcd nl'son" we say, find we have n definition 
fOl' aggnwnted flf'Son. 

You see, in 12() we provide that. ­
Any person subject to this code who willfully and maliciously burns and SCUI 

on fire a dwelling in which there is at t~e time a human beiug. or any oth(!r 
structure, water craft, or mO\'able, whcrcm, to the knowledge of the offender, 
there is at the time a human being, is guilty of aggravated arson. 

Now, that is the t.ype of arson that is in the felony murder which 
would sustnin a lllUl'(ler chnrge-not ilIly olher kind of arsoll. 

:\lr. ELSTON. Of course, you do not difJerentiat.c iL wilh murder 
in the second degree here nt all? 

Mr. LARKIN. Thnt. is ri~ht, 
11r. ELSTON. Undel' thiS statu te Il. person could bo guilty of killing 

another withoul.. malice, withouL premeditation , and even without. 
perpelnlling or attempting to perpetrate mpe, Il.fSOll, robbery or 
bu~I..·y? 

~Ir. LARKIN, That is right. You sec, the death penalty is not 
provided. The defLth pellnlty is pro"idcd only in su bdivision (1)1 
nnd then it. is not mnndntory, 

:\11-. EI,S1'ON. Well , yOll do provide for imprison ment for life, 
though? 

:\11". LAnKIN, Sub/·eel.. to tbe mnximllln tnble. Well , one is lho 
pl"(~medilntcd typo 0 murder where it can either be the dcnth pl'nnil,y 
or impl·isonmelll.. fo r life. 

i>. l r. ELsTo\". Afl cl' I'cllding it, yOll simply say lhnL in section [ 
he shall SlinN dea l..h 01' impl'isonmelll.. for life, as a COUI·t milrtinl mny 
direct. 

In th(' othors he is guilty of murder Md shall suffer such ptUlish mClI1.. 
ns a. court milrtinl mllv dlr('ct. 

Now, docs thllL not~lllelln they cou ld sentence him to death? 
:\11'. SMART. No. 
:\11'. LAltKIN. They can senten ce him to death only whero it IS 

specifically provided in tbo stlltute. 
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~J ... EI.S'I'ON. What. is Ihe court limit.ed to, then? You sa.r such 
punishment. as the court. mllrtinl may direct. \\lw t is thp mnxlIllum? 

~Ir. LAnKIN. What. is set forth in the table of maximum punish­
ments. 

~II'. ELSTOX. \rcll , what is that? 
~Ir. SMART. Tho maximum would be !.ife. 
),11". wnKIN. \\'cll, they would have to spell out whnt Ih«,), IHC. 

1 do not know that they ha"c these separate subdivisions at the 
presen!. limo ill the "~w. 

~Ir. ELSTON. Then lUlder this definition you cou lJ not impose the 
death sen lCllt'O i ( a person killed another while perpetrating or attcmpt­
ing to perpel l'ate mpe, arson, robbery, or burghry? 

i'11". LARKIN. That is J·ight.. It would be a felony murder. But 
you ('ou ld no~ in~po.!;c the dl'O.th s('ntence. 

~II'. ELSTON. Even though hc intentionally killed? 
:\11'. LAUKIN. Wcll- ­
),,1 ... SMAH·r. Tben you would revert to No.1, I bclicve. You 

would revert to your premeditation. 
~II'. gLSTON. You cou ld have an intention to kill wil...hotlt a pre­

meditn.ted design to kill. 
~Jr. LAUKIN. Then it would be undcr 2, would it not? 
~Ir. ELSTON. Ycs; but under 2 you cannot impose the death 

pennlty. 
Mr. LARKJN. Thnt is right. 
:\11'. ELSTON. You cannot impose it tinder 3 or under 4? 
.\11'. LAUKIN. That is right. 
).11'. EI.STON. You Illay have Ole most.aggravated rape case in tbe 

world. A fellow Illay rape a. 9-year old c.hild and kill tbe child in the 
perpetration o( his act, and even do it intentionally, Ilnd if he did nov 
do it with premeditation and delibera.tion whicb must exist (or some 
period of time before tho killing takes place, he could not be sentenced 
to deatiJ. 

:\11'. LARKIN. 'l'ha.t is right. And he could not in it. civil jllrisdictioll. 
It would be murder in the secoud de~ree. 

~Ir. EI.STON. Oh, no. 1n a civil Jurisdiction if you have intent to 
kill plus tJle clement o( hayins killed ",rule perpetrating nny one of 
those fclollies it would be a. cl"lmo guilty of murder of the firs!. degree? 

~fr. LARKI~. That is right, but tbat would be on the t.heory 01 tho 
felony murder, would it not? 

~lr. "ELSTON. Well, if hc intentilllly kins while perpetraling or at.­
tempting to perpelmto rape or arson, robbery or burglnl,), without. 
premeditation Illld deliberation, he is guilty of mm'der in the first. 
degree aud lllny be sentenced to deat,h? 

?'fr. LARKIN. That is right. 
:\11-. ilnooKs. Now, ill most civil jurisdictions, anyway, where you 

have the crime of rape you ba.ve the death pcna.lLy. 
~lr. SM.An'I'. You have in this code, in article 120. 
;\Ir. OEGIl.Al'.'t;NIIIEO. And eyen (or e.rmed robbery you havo a 

CIlpittll Otr(,llSO. 
?\Ir: ELSTON. Suppose it is an aLtcmpted rape 011 a 9-ycar-old child 

and it is not consummllted. Tho nttcmpt can be just as bad almosL 
as Hit' l"Ilpc itself. 



1252 
 

)'lr,l...o\uKIN. That is certainly tru(', ('xcept that J think th(' staudnrd 
application of punishm('nts in illtempts is less than in lh(' ('onsum­
mat('d crime, 

~I!r, D~C:lt.HHXIUED, W('II, undel' yom' military law, ho\\ long clot'S 
pn'llwditatioll or delii)('ratiOIl ha\"(' to exist? In our jurisdi<:tion it 
only hns to ('xisl for all instnuL 

),11'. L.\UKIN". 1 think that is the typical standard. 
)11', lH:CIt.U'YJ:;XltIED, And it becom('5 il jUIJ' (luestion os to wil('th('r 

that tl('libN'ltion or pr(,Ill('ditntion (lid ('xist, On U 9-year-old child 
he could not ('Iaim h(' was n('ting in s(·If-dcfensc. And, if it ht'('IIHH' Il. 

Cjucstion of (ud liS to wht,ther he was 0 1' not, tht-'y would in Illl prob­
nbililv tl('('idl' tiuH h(' wns acting witb prt'lIlcditll.tioll ami d('libl'I'ation, 
woulfl th('y IIOt? 

).11 .. l.,,\llKIN. 1 think the COUl"l.$ hllYC pr!'tt.y l,.>'"CIlC'fllll." lwld tlltll.. to 
b(' not Illllell mort' thnn Il He('ting lIlstant. But il.. lUIS to bt' some­
illstnl1l... 

,\11'. I3nooKs, Anv furthN discussion? 
If th('rt, it> no furthl'l' dis('ussion-­
;\11'. ELSTON. \\'t'll, il.. seems to me, :\lr. Chllirman, your Illunlel" 

stllUlte is ali1tle mi.wd lip, Is this the wily it is in the Inw now'r 
;\Ir. LAIU'IN. ~o. <I) find (2) at'e the law; (a) is not; lIod (4) is 

held to be oppiicubl(', although (4) is it statutory type of lIlurd('r, ilI1d 
1 do not know th(' extent to whieh it has bl'en us{'d. 

J do not think it hili; ht'en lIsed mu('h nt nil. 
)'Ir. 131100K6. \\\. 11l1ght do this: H thi.. is tlh' onl.... tlrtitit, thllt we 

htlXl' in question, we ('ould PIIS:; this oyer until )'loncia.y Illlt! ll'l ('\'l·t·y­
bodv stud\· it lind think about it. 

)·Ir. DL(ltt\HJ:;~nu~J). I think thllt is a good idell. 
;\11'. J<::L.STON. Thill. may be a good idea. Th(' point 1 um milking 

is this: I do not kllOw of any State in ",lIi('h you puuh.h 11. P('~OIl for 
murder unless be inlt-'ntiollally kills, :lIld yet you :;9." h(>l'(' 11(' may 
('Olllmit murdcl' \rithout intl'nciing to kill. :\"OW, 1 gt'llllt you the 
int('lIt mil." b(' infrrn'(l. but in YOUt· definition YOli hun' an intent to 
kill, ilntlyou hllvc ignort'd onc tYPl' of Illnnslaughtcl' whith is certainly 
prevalent in \' it'lll/lily ('\' CI'Y jurisdiction in the L'nitt'd Stutes. 

You have nol.. dcfilwd the two typ('s of manslaughtcl'. 1 do not 
know why the <lentil penolty should no" be invoked in cns{'s wll('rc th(' 
pcrson is committing on aggrll\'nted feiollY und int('nds to killaJthough 
thcl'c is no prelllcditation and deliberation, Suppos(' a man Sl't!> fire 
to fl bnrr8.ck!:1 in whit' h thel'(' nrc a lot. of soldiers qUlll't('l'NI lind did 1I0t. 
intend to I,ill anyhody in thcrc, did IlOt. evcll know thcre wtlS tlllybody 
in thel'll; the intcnl.. is illf('J'l'cd there, of course, but the court would 
have to tell lht' jury that the intent. would either have to be prese nt. 
by infercnce 01' direct ly . 
. Su ppose he accidentally set. firc to i"; he would not be guilty of 

m urder. 
Alr. BllOOKS. Well, suppose wc do th is: Pass 118 Il.nd also 11 9 over 

until i\!onday, a nd wc can think about. thoso two st.at.ut.es OVCI' the 
week end. 

1 do not. rollow overy thi ng that has becn said h('r('. b('ea usc in my 
State we do not. have a distinction belwt-'cn the two, 1I0r do wc in 
lll allsiaught('J'. We hllve a \'cry simple mansloughter dcfinition. Wc 
do not l'cad in two types of IlHlnslaughter. It is etther mllllslfl.ug htcr 01' 
it is not manslaughter. 
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And our punishlll('nt for milllslaughtN yaries from 1 day to 20 
years, at. the option of the judgc. 

But, at any I"atc, if there is no objection WC' wi ll pllSS il 0"('1" until 
:\fonday. 

That. will br 01\(, thing we <·all luke up. Xow. is thNe filly oth('r 
nrlidt' 0'· artiell's und(',· this sC'ction of the code thal is subj('tL­

:\11". El.aTo:,;. \\"hat 3bout your dC'finition of rape? 
Any jl('l"SOn8ubjcct LO thi!! cod!.' who commits an act of ~e:o:ual intl'rCOIIN\(' with 

a fcmale not hj,~ wif!.', by force and withouliler conscnt, is guilty of rape. 

Suppose it. is (I ('hilll, s-ny n child of 15, who do('s ('ons('nt hut in Inw 
IIlt"ks the illit,lIig'("u·(' to gil(' eOIl5:('nt. Th(' wily -,"our ddinition is 
dmwll h{'l"(' stl(' ("Quid Iw G Yt'(l1"!'l old; if sh{' ('ollS('llt('d the!"(' would he 
110 ('r·ll/(' d !'!lIlt' . 

:\[1'. L _\RK' .... I think not. 1 think thnl would b(' n ('onstru('tivc 
lilek of ('OIlS('Il1... 

:\Ir. El.s'ro~. I do not. think thnt would be ('ollsh·u(·ti,,!, lll(·k of 
cops('nt. S tntutc's nil fix fin IIg<, limit. In some Stlltl'S it VI1l1('S. 

::\fr. L,\I~K'~. Thnt is righl. 
), 11". ELSTON. I" so mC" it is 10; lind in some, 15. In sonw RULtes 

they ha\1' ('Vt'll gOtH' so far' as to Olllk(' it 18. 
)' f,·. J)EGHAn'~;NR IEJ) . JI1 soml' StlltCR it is u rn pitnl OffeTlSl'wh('i'(' the 

rhild is IIndt'l" 12 yNIl"S, nnd ",h(' ,·(\ the ('h11d is On'I' 12 IIncl undC'J" 16 
you hUYi' it n (1,loIIY but p,·o\'id(' fOJ' n sCllt(,lleC or. sny, nOl It,~ thnn 
2 1101" mol'(' thou 10 YI'ill'S. 

)'fr. S~t\ln. Th(' ngt' of (·ons('nL 
)o.rr. DEGH\~·nN'UEl). Yt's. .\11£1 lIll'Y hny(, 11('ld this J 11(1.\·{' t\ 

hrid on it whith I lhiuk 1 1ll('lItiOlll'd the other dav ,"Oil Cfill inditt. 
.a mlln for nlpl'. ~ ­

or ("OllrSt', th!')' ("nil thnt otht'l" on(-J)se som{'times statutory rnpc, 
thou!!h I\t' C(lt! it l'llmni knowlcdg-t'. 

CUl'lla\ kno\\"kcl~t' of n ("hile! uucll'l" 12 is il capital olrt·ltsC'. Carnal 
knowll'clg-t' of a (·hild 0"('1" 12 but ulider 16 is 11- fdony with 2 y('nrs 
millimum nnd 10 "Cill'S Ill(lXimulll. 

But, 1\ hl'lI yOll ·spl'n k of 1'Il!>1' onlinnrily. yOIl ("nrry with it tiJ(' iti('tl 
of for(·I'. III the oth('l" you do not. Tllt'y h1l-"(' held lhat, wlll'l"(' i1 
mUll is indil'tl'll for mpt' !tnt! the ('hild is on'/" 12 and llud('1' ](lor untll'r 
16 ami tl1(l 1"1(1('1\(·(, shows thnt sh{' eOllSC'nted to it, tlw l"if'ml'nl of 
fon'I' h('ing ah~('nt. tlw jln·y might tH'quil him. 

But yOll l'Ollid stilllul"II around nl1(1 indict him for (·nr-nn[ knOll I('dg-c 
of 11 (,hi III unclt'l" Iti, whi("h do('s not invoh't.' lh(' t'It'l1wnt of fon·I', und 
t ry him rot" thll! Of\"('IISl', turd it would no\. ht' R form of jl'OPflr"lly. I do 
nOt know hOIl ,VOll <[dine it in milit!lr,V Inw. You may delill(' l"t1lH' flS 
utjll- or t"Ollstntt" l ivI' rapt'. And the !"upt' may it1("lud(' nil of lhn.t. 
But tlslIllll." wh('11 you spI'Ak or rflpI' the thought yOll hll\"(' is the i([I'1\ 
of for("l'. 

).ll".l<;Ls·ro:-.-. How is it d l'fiu('d I\ow? 
:'III". LAUI\,;". H!lIU'·! 
)'IJ". I<:LsTol'. 111 11\(' militllt"y. 
)'Ir. L.\I{l\t .... W{'il, Ihel"e is no statutol"Y rape in tiJ(' first pince-I 

1ll('(lH no ngot' of con!'leot 01" inck of COllS('Ot. 
).Ir. EL!iTOz.,-. \\"('Ii, sill('{' you art' trying to SCLUP a stll.lute, do you 

not think you ought. to indude rap<, wilh consent'! 
).11". L.\RKls. Or to C'llumerat<' the ngc of cons<'nt? 
:\Ir. ~LSTO:'\". Yes. 
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:Hr. DEOnAFFEXRn:o. Yes. Suppose it is some Iiule chi ld 10 .rears 
old-­

.\lr. LARKllI.-. The way the practice has bt'en so far, appal'entl)', 
camal knowledge, with her consent, of a female unde.· ihe age of 
consent, cOlllmonly called statutory rape, iR noL an ofIcnse under this 
article but Illa.r be 1m offense under articlt' 96. Tlmt is the generltl 
article whicb is here now liS 136,1 think. 

~lr. SMAli.T. }\nd for which the deatil penalL.r may nolo be imposed. 
~lr. LARKIN". The definition in the manual at the presenl. tim!.' is ­
Halle i.. the unlawful carnal kuowtooll:e of a woman by force and withom ht'r 

con!i(!nt and may be collilninoo on a female of IlIW a!;e. Force and want of I"on­
IK.'nt. arc indispensable in rapt', but the force illvol\"ed in the act of p('"nClrfltioll i~ 
alone 8unieicnt jf there i8 no consent, 

.:\11'. DEORAn'ENRIJW. Do you thillk you can prosecute und{'/" tho 
~encl"il.l sectioll whm'e you have undertaken to define an olTc:'llse? 1.'0 1' 
mstance, ill article 120 you have al.tempted to define the offense of 
rape. Now, if yOll have n rape-with-consent case and you tmderlrlke 
to prosecut.e under th e gene"al section that. you referred to, mighi not. 
the question be ril.ised that., since you luwc underhl.k en to defille I'UPO, 
you Cfl.llnot. pl"Osecutc for filly other type of mpe? 

,:\11". LA IiKIN. For n.lesser included offense, you mean, such IlS cfl.l"Ilo l 
knowledgc? 

!-.II'. I}EORA~'FE,,"nf}:D.Wetl, thai is not. an included offense. 1 
mean mpe with consent is not. all included offense to rape witholl1. 
consent. 

An included offense is one that has to be committed in ordel' to com~ 
mit the ultimate crime. Hape with consent. is only applicable where 
the child is under a certain age and there is consent. You cannot. 
have consent and lack of consent both . 

.:\[r. LAnKIN". That is right. 
Mr. DEGRAJ"FEN"RIED. Wb aL is the number of tbal. gelleral statute,

':\fr. Lark in? You said 136? 
~.rr. SMART. Article 134 is the geneml statute. 
:Mr. LARKIN. Yes. 
Mr. SMART. You will notice that life imprisonment is the maximum 

penall.y which can be assessed for any offense under this article. 
Mr. BIWO KS. 1 think that is a serious question. When. we wcre 

over there in Europe during the cou rse of the war, I reeall t.hat. they 
had more trouble with that. situation than ally other. I wcnl. to the 
Judge Advocate Gencral's office in Paris, and he had 150 capital cases 
on his desk al.l.hat. t ime, and he was very much disl.urbed about it. 

l...fr. L AnKIN. Well, as I Slty, tillS definition was not ill the stat.ute. 
IL WIiS tho one npplied by virtuc of t.he "cglllations, and. if thero was 
consent. or tho age of consent-and I take it t.hey applied the loc~l 
age of consent in th e community, whet her it was 16 0 1" 14 0 " IS-If 
there wn.s consent and the person was under tha.t ago limit, then, ns 1 
say, they triod it under 96- not calling it rape, bu t calling it. cnrnal 
knowledge-setting oul. the specifications of the acts alleged. 

~lr. BROOKS. But that is nol. a capi tal offeost'; and it docs not. seem 
lo me to make sense to snJ that if they sre above the age of consent it. 
will bea ca.pita l offense, but if it iosa littlecbild und er the ago of consent 
there will be no capit.al offense. If anythi.ng, it seems Lo me the latter 
would be more ag~rnVtlting. 

) 11'. LAIU\lN. 'hit, you have, I suppoSC, any Dumber of girls just 
under the age of consent who freely consent and have no qualms or 
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misgivings about. it. You say that. is morc aggravated t han the t.ype 
where there is no consent? 

~rr. Et.STO~. Usuolly II great. deal of latit.ude is allowed , so that if 
you do ha v.e a case-o girl of 15 might look like she is 20-­

~ [ r. L AItKIS". That is righ t 
~Ir. EI.STO:-'. The nC'clIsed would not be gi"clla very severe penalty? 
:\ Ir. LAIU.::r~. That is right. 
:\Ir. Et.STO~. On thl' othel" hand , you rna)' have 11 vcry young child 

who obviollsly is illcnpable of conscnt Ilud it may be the mOSI ntrocious 
case in tho world. 

~fr. LAnK IN. Yes. 
l\rr. ELS'I'O:>;. Now, it seoUls to me if you had article 134 which is a 

general article and you hnd not defined rnpe a t all it would ind uoe 
rap<, of nil kinds und descriptions. 

But. when you uud{'I·tuke Lo define II crime, it. s('c ms to me you ought. 
Lo define nil elenwlllS or tho crime and dcfill{' it denriy, beeflUIW .vOll 
say in the gencrnl art. icle, "Though not. specifically mcnt.ioned in this 
code" a ll oliter offensl's lUay be prosecuted. 

Now, you do s~c('i fi ra lly menton rape 
1\11'. LAnKIN. ") es; wit.h th is clement.: 'VithouL her consen t. 
Mr.1J;LSTON. Well, thnt. is not n very clear way to do it. If yo u aro 

going t.o defi ne rape , Ict us define it. t.he way it ought to be defined. 
Leave t.his ofT the record for fl moment. 
(Discussion ofT the record.) 
~Il'. BnOOKS. On t he record. 
!'III'. LARK IN. 1 do not. know why they nevcr statcd an Il~C in the 

past.. ] Suppose it is beCAUse soldiers are in so many jurisdictions iu 
which there arc so many difTerent ages and to select one which is 
matcrially d ifTerent. from the loca l jurisdiction onc way or tbe other 
inflames the loca l people. 

lu other words, if we set 16 or l.J Ilnd the local State is very much 
distressed lhat he has taken advantage of sombody who is 17 because 
t.hey th ink that. sil!' ought to be protected until she is 18. 

I assume that. is one of the problems, or has been. 
11r. ELSTON. You could say the statutory age applicable to the 

jurisdiction in which tbe offensc is commit.ted, 01" something likc that. 
Then you would have fi xed all age. 
Mr. L An KIN. YOtl probably could do that, which puts the burdell, 

I suppose, on the so ld ier finding out. just what the age is in every 
State, j urisdict.ion, a nd counlry be is in. 

Maybe you should . 1 am not saying thut. t.hat. is a reason, bu t. it 
is not, very informaLivc.. 

Mr. ELS'I'ON. Of course, ig norance of the law is no excuse. 
~L-. L AnKI N. 1 know. 
Mr. BnooKs. Just. off tho record, .Mr. Reporter. 
-'Stat.ement. ofT the record .) 
X'Jr. B nooKs. But cou ld not. we do this, work out some arrangement 

where a statutory offcuse of that sort might. carry with it. tile penalt.y 
or death? Now, it seems to mo- I read in t.he press fairly recently 
that Lho services had decided to abolish rape as a capita l offense crime. 

I s that right? 
111'. LARKIN. I think so. 
Mr. SMART. I t docs not !Dake the death penalty mnndatory as has 

heretofore been tho casco 1L prescribes deaUl or such other punish­
ment as a eourt ruartia.! may direct. 
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Coiollt'l DIN::;i\lonE. You sec, i\[r. Chairman, t hat was thought out 
cure hilly in the Elston bill. 

Prior to that time tht' dt'ath penalt..y Wlls mandatol'y on cOllvi("tion 
for rap{'. It is recognized that there are all degrces of culpability 
from a. \'t' ry serious situation down to tl bordedine case. So lilt' law 
W!l.S changed at that time to provide tl lesser penalty thun del1th. But 
the dculh PCllll.llv is still p('I"missi\"c. 

:\ir, SnOOK S. Wlul.t <lid llH'Y do during tile war, beellusc in t'\'('I"Y 
CilSe the dt'tlth pellllity WIIS not. imposed? Wus it by till' U$t' or pllrdon 
POWt' ,"! I 11m osking" tIl(' Colont'l if he knows. 

ColOlwi OINSMOIU:. It would ha\"(' to bt' eommult'd, :\Ir. Chllil'llllln, 
by the P!"('~idt'nt nt tilC' time. 

:\1 ... B1IOOI\8. WIlS it. not clOIle! by the field commaneiPrs? 
ColOlwl DI"!;~lonE. Yes, sir; Ilwy h:HI that outhority, too, .A 

throt('I' ("OilllllundN- ­
,\11". BHOOK!:I. Under s pc("inl 0(.'1 of Congress'? 
ColOlwi D",.sMouE. Yt'S, sir. II WIlS ill till' Artil'ies of Wllr lit thllt 

timt'. 
\Ir, I~LHTON. Cololtel, wilen wc Wl"Ot(' thut lu\\" 11151. 'yefU' Wt' prO­

('{'('fled It little bit diffel'l'ntly tlwn we ftJ'e Pl"o('('t'(ling IIOW " 1'01" ex­
IImple, ill tlrtide 9:j We' prO\' I<le([ ­

Any p(,l'Son lIubj('ct lO military cQde who cQmmits manslau).(htcT, mnyhClIl, I\/'!IOtl, 
 
hursdary, or rohlwry­


we t'II UIllCI'!ltl' Il grcllt nUlllb(,I' of erimes­
may be puni~hcd all a court marlilll IlIlly direct. 

('010lH'1 DI~SMon E. That is ('OIT('el, sir. 
\Ir. ELS1'O ..... :\'ow, by thilt simpll' s tlltem ("111 you go b!l("k 10 YOILr 

drfinitioll !; of tl1(' rrinH'. ,\nd vou had 1\ cleft!" definition of till' ('riml' 
:md you did not han' ilily troublc about it. As I st'c it, til<> trouble' 
arises now h:v rrllson of thr filet thnt )"ou are underlakill~ to spt'eiti­
l"ull.v sl.'l rorth till' delllt'nLs of zl, e rim(' bUI leaving out "'OI1lt' or the' 
l'Il'llwnls. YOII mildlt gN in somt' trouble therc b('('lIu'lt> 80llH'hod\' iit 
~oing: to rllis(' til(' qu('!':tion, "You haw dC'fined rap('lllld Ilun 1I0t gulhy 
of ..nile lW('lIl1se til(' womun /'on,,('nt('cI C'\'C'il lhouf!:h ~hl' was 12 yNH'S 
old:' Hild 1 om IIOt sure lhtll hI.> would not pn'\"niJ. 

\11'" :-'~I.\l IT" I would likt' to point Olll in that (,Olllwriion thllt VOII 
hnn' 10 tak!' into 1I('("ounl th(' (111't th1l.l our IrOOp>lIll't' in tntlny di{rN­
('nt ('ounll·ir" in 11 \\'f1rtiml' si tuation ilnd e\"CII today in II IWIl(·\,timc 
sitmllion 1lnd whl'n'lls ill the ordilllHY Ollc\ us unl jurisdi<-lioll in this 
country till' og(' of CO!HH'nt. \\'l' will say is 16 y('al"s it i~ fl, raet I h ltt the 
ng(> or eonsf'nL ifl 12 in olitl'l" ('olltltrics, so thlll it \\"ou ld he, llhink , 100 
~lrin~l'nl to \\'J"it{' out in this ('odl' that OUI' troops would hl' subjt'l'lt 
to fl dlfll'gl' of ~t.l llltor'y 1'lIpe il\\'ol\"ing a g:irl I:) 'yNll'S old Wltt'll us 
tl illUU('J' of fuC'1 in so m e countrics site ('nil g ivl' h<'l" ('Ollse11t tl.l the 
U!!l' of 12. 

:\11". EI :'i1'O~" 1\o\\', \11'. Sm:ut, 1I1g"('(' with .\'OU. nul til t, wn'we 
hlld till' bill wl"ittt'n 111 ~1 Y('III' you would not hlH'{' lilly t1"ol1bl\" bN'lluse 
WI' say lilly I)('J '8011 subjcd to militnry Iftw who is found /-{Ililty of mpe 
shull ~llff('I' d{'at h or s uch othcl" punishmcnt us n cOIII'1 mlll'tinl may 
dir('('L 

Theil YOll ("oul(1 nlwIly8 go buek and st'e what rape WOfl in thnt PIlI'­
ti('lIlar 10cllJity. Bllt once you try to spell it out unci sl't, forth the! 
cit'ml'llls of the ("rime and leRvc SOIlle! of tllP {'Ieml'nts out il kaws it 
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opell, ] cia not see how you are going to prosecute Ii person fO l' rape 
ir yOll do not prove all the clements that you han' set forth ill the 
d('finitiOIl, 

:\Ir, S~IAnT, \\"('11, On this proposition or statutory I'np(', or eou!"S(' 
till' W;lY the Ai'll1\' hns handi('(ithlLt is to rollow til(' District or Calum· 
bin proc('(iul"{' o(wl'ongfnl enl'Ulli kllowi('dg(' \\'ith u. fenude und('r til(' 
Ilg(' of 16, 

The tubll' of lnilximUIll pUIl.ishmcllts prescribes n, mnximum punish· 
mC'n! of 15 years, 

),11', BIlOOKS, Wou ld it b(" bl'tt("r to insert fl scparO-t(" ol'licll' lher(' 
Ilud ref('r to it ns ctll'nnl knowlNlgc :lnd gi"illg hltitudc so tlw! in nllY 
jurisdiction Ihnt fnils to punish stn.tutOI'Y rnpe thc!"e would be no 
crime 01' o(fellse and in thosc jurisdictions thnt lllllke the punishment. 
the pellalty shoJI be d('alh 01" stich other punishment as the courL· 
mnrti!l! migllt pl'('snib('? 

~II', LA itKIN, W('Il, you could slwl! Ollt il cnl"lHli kuowl('dg(' offense 
wh ich is It·ss tlUln this nnd tlUH would co,'(']" t l\(' suggestion, would it 
not, i\fr, Elston? 

)'11'. ELSTON. Well. yOIl could t'itlH'!" SPl'1J it out OJ' It'o.,'(' il iii\(, it 
was lust yen!", If you hnd it lhe wily it. was Inst y('ar you would no t 
hu,'(' Il. Il V trouble'. 

:\11', LAnKIN, Ex('('pt that. Ihe Wtly it was wl"itten you I"("fe l' fol' tho 
definition to sonw pln('(' ('Is('~some munutll. 

Now, w(' lu\\'c two manuals, \\'e are going to haw' to \nite in til(' 
ll1a[lIJu! one single definition for everybody, You f:l('C t h t' su n\(' pl"ob­
If'm \1ltimll.l("I~' . Th('r(' IIl'e "fll"iation~ in ll\(' m!l.Hunls, yOli st'(', liS to 
just "'hllt til(' d('finition i!'!, llnd tIl(' elemcnts of ell.eh of th('~(' (Time!'!, 

Ltl!~t yt'!11' you \"('1'(' dt'llling: with one s(,[Tic(" oniy. Xow, in lili" on(' 
spl·(·ifil"ull." 1 do uot think thel1' is any major dilf("I"('Jl('l', TIlt' Ilu\"a[ 
("Olll'ts and bonr!!s U!'il' the FedNal defillilion ns cOlltl\im'd in IS ll. S. 
Codl' 457 and 458, which 1 do not 11I'I\-'e before me, but whi('h is fUl"lhel' 
spel\ed oul ami it S!lyS~ 

II iH the having of ullllnl"ful csrnal knowledge by a mao of a wOllisn fordbly
where .olhe dOl.'~ not COlt~ent"-

\\'hid1 is, I t hink, substnllti!llJy tlU' same as Ihe Army in diffl'I'cnL 
words, 

1t says "of II woman," howe"l'!", Presumably it could bC' his wife, 
tJ nd('J" t his, fiut you S('(', (h('r(' is thnt difi"erenc(' in t il(' firs t plncc. 
Th(,1l it gOe!'! on to SHy. if the f('male is undN the ngt' of 16, illld they 
udopt IG t"lS b('ing the Ft'd t'I'ul age, I belicv(>­
unlawful cartlal knowledgc of her COIllI)letcs the offense set out nnd her consent is 
immaterial. 

So rOll do h!LVe n probl('tn of resolving t.he differences ill t he- Army 
and N!wy nne! in the ('ns(' of puniti\'(' n.rtidcs it ('!In only be dOne by 
d<'finition. 

1 think for that spC'<:ific IlI"oblem, lilougb, tt spelling OUL o f carnlti 
knowi('dg(' would he·lp. 

To complt'h' th(' l"I'col"(l or ("orrceL it, it goes on to Sll)' rmther­
Carnal kllowh.'dge will b(' unlAwful in such A CMC unlCll;l the female ill the Il'ife of 
the 1I\8n. 

')'lr, BnOOKS. It seems to me thc best thing to do would be to pUl 
io II sUbSt'Nion «') th('l"c, 
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~lr. ELSTON. 1 think you almost. have to do it. If you IIrc going 
to undertake to define n crime you betler define it all the way. 

~Ir. BnooKs. Unless there IS objection, theil , why not ask ). Ir. 
Smart and ~11'. Larkin to work up a deflllition for carllsl knowledge 
that we can lake up ~ I ondav? 

:\1r. LARKIN. Well, we will, :\lr. Chairman. 
r-.fr. BIIOOKS. Now, is there any further discussion? 
.\1r. LARKIN. There tlrc t.wo new articles that I think should be 

brought to your ntle ntion . The first. is 87. 
~Ir. ELSTON. Wlul.L number? 
MI', L ARK IN. Eiphty~se"cn. 
Mr. BnooKs. '\ould yOlL want to rend that one'? 
:\Jr. SMART, Eighty-sevell. "liasing movement. (R eading:) 
Any person subjeet to this code who throup:h nc~lect or de~ilcn misses th(' 

moyemel1~ of Il. flhip, aircraft, or unit with which ho is reqoJired in thc cou rse of 
duty to move shall be puni.oohed 8.8 a court-marlim may direct, 

Hr ferences: AW Oli Proposed AOX, Art, 9 (57) , 
Commentary: This article is taken from prOI)oscd AGN, l\rticle () (1'>7) and is, 

in effect., an a.ggra.\'n.ted form of absence withont leave f\.S set. forth in AW 6L 

~lr. L AR KI N. Now, I say UHtt is new, i\II'. Chairman. It really is 
nn aggl'flvflled fOl"Ol of tlbscnce without Ie/H'e, bUl the. type. of absence 
withou t leave which is specifically connected with the ('il'Cumsta llce 
of missing a ship or Il unit when it is Ilbout to move. 

Now, the experience of World War 11 was such tha.t in a Inrgc 
number of cases persons who wel"(, either lcgitimalciy on Ictlve 01' 

those who were no t or who left without aulhorit.y, did SO just. about 
til(' lime that. their shi p was to sailor t heir unit was to mo\'e. 

It is considcl'ably more serious for a ma n to be. absenl III that. ti me 
tiulil to be absent undcr other circumstances. 

It wos fell that it is desirable and necessary to spell out those 
circumstanccs and ftlcts in a specific article. 

I would expect. that the llla:..-i mum sentence for t his typc of absenco 
without. I('ave would be heavier than an absence wilhout leave that 
tokes place in di lTerent circumstances. 

i\ fr . BROOKS. Do you think that. article. ollght to include other 
thi.ngs besides ships and aircrafL-for instance, \'ehic1es? 

~rr. LAnKIN. 'Veil, 0 1' uni !. 
1Ir. llnOOKS, You could strike out "ships and aircrnft" and pu t 

"uniV' and leavo it alone, but. if you start to d(,llominate the types 
of vessels, had you not. better cover 11.11 of t.hem? 

i\ 1... LAnKIN, Well , I think if he missed tho movement of a tru ck 
it would not make any differell('(' unless his whole unit was movi.ng 
up front 01' overseas or wherever else they were going. 

So 1 think th at would not causo the trouble you expect. 
MI'. BHOOKS. I t did not in the lilSt war, but you might have a caso 

whcl'C you do not hnvc to go overseas. 
~ tr . LAnKIN, Well- ­
:\ 11'. ThoOK8. T just. put that Ol)t to you. 
:\lr. L AnK IN, Yes. 
~ h·. BROOKS. It. seems to me that you 0.1'0 just doing the same thing 

you did in the. olher article and that is leaving it incomplete. 
Mr. L ARKIN. 1 think that. is as complete as it can he, 
1fT, SMART. Wl1at is your other article? 
Mr, LA RKIN. The other article is 105. 
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Mr. SMAnT (rend ing): 
ART. lO!;. Misconduct as a prisoner. 

Any person suhjeet to this code, who. while in the hands of the enenlY in time 
of war-­

(i) for the purpO!\C of seCllrin(t favorable treatment b.\· his caplo,.'! RCI.S 
without prop('t authorit\· in a manner contrary to law. custom, or regulation, 
10 the detriment of otherg of whatever n&lionAlity held by the enem\' lUI 
civilian or military prisoners; or 

(2) while in a l)()6ilion of authority over such persons maltreats them with­
out justifiable ca\ll!C; 

shall be punished as a court martial Illay direct. 

References: None. 
Commentary: This article is new, and stems from Ilbuses of this 

Illlture arising ou L of World War II. 
1\[1'. LARKI X. Thi s article, ;\11'. Chairman, I think is self-explnno.­

tory. It. provides for those cireumst.ances which were found ill the 
Hirschberg Cl1se, fOI' instance. 

And there w('re olh el' cases of t.hat chl11"l1 cter. Heretofore, they 
have been tried, 1 believe, lwd('1' the seneral article. 

Thel'(, nppal'enLly WllS enough of thLS kind of conduct to wan'n nL 
that it be specificn lly made all offense and not just left. to the geneml
I1rticle. ' 

They al'e the only t.wo I wauted to bring to your nt.tention. 
).Ir. BnooK8. We have held open the article covering murder, 

manslaught.cr, [lnd we have indicated the necessity, perhaps, of an 
[lddilional subdivision under the rape arLicle. 

Article 7i WIlS amended and lhe commiLtee has approved the 
amendment. 

Xow, if there are no further comments on these punitive articles 
we will l'uSL adopL them as they are rend, with those reservations 
which J UlV(' indicated. 

Xo\\', what. is the pl{,flSllrc of the commit.tee? Shall we proceed 
with the discussion on to the end of the bill? 

~Ir. SliAUT. 1 would , if 1 may, Mr. Chairman, point out thaL the 
remaining a"ticl(>s from 135 to 140, inclusive, are a restatement of 
exist ing law, substll ntially speaking, excepL in the case of article 139, 
which is red ,'ess of injuries to propert.y. This article has been cut 
down fl'om the presen t article of wal' in view of the definitions of 
larceny and forgery now ('ontained in the codc. 

r think tlwre is no question about. tbose articles, excepL on article 
140: The authority fOl' the President to delegate authol'iLy v{'sted in 
him under this {'ode. 

The gCllel'fl1 criticism WIlS Illllde that that. was mLLch too broad. 1 
think tlle gcne l'al intcnt is thM he would be authOl'[zed t.o dele~atc 
admin ist rati ve (luthol'ities gm!ltcd unde'· the code but. not jUdlCil11
authOl'ity. 

Jf thaL is the feeling of the committee it could be very easily recli~ 
fled by inserti ng the word "administrative" in there. 1 would like 
to heal' from the departments, however, as to theij' reaction . 

• \11'. BROOKS. What do you think, Colonel'! 
)' I r. l ..ARK IN. Well, may I ('xplailltbe origin of lhis article? We had 

not thought or it oUl'selves. \\Te included it in the code at. the requesL 
of the Bureau or the Budget, and they recommended that. we adopL 
this fll'ti!'!e vel'batim f!'Onl the Public Law 759, title r. Title I , as yot! 
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will IO('('all, had to do with selective sen+icc flnd this rronSlO1\ IS COI\ ­

tIlincd then-in in ('xfl.{'lly these words. 
Ro w{' proyidcd this iirticiC' fit thrir request. 
Now. I think d('Spit{' thi~ aut horization t il(' Pr(>5iclcnt ('annol d('ie· 

g'l:ll(> jutliciui Iwts, p('rhnps ('Yell \egislnll"e flels. !;o it is rff('('ti,'c only 
to the ext rill that it is nn ndminiSlrntin' nct. 

1 think they hnn> to hesludicd on il. casc-by-case basis IlS Ih£'." <'0111(' 
u p. 

Bu t it WO!'l lh(' desire of the Bu reau of the 13udgH LO provide nn 
nppropriute fl rxihi li ty in the future if it appears th nt it is fit'sirahle for 
thl' P rc!!.id E'nt to dclcg'fltl.' some of his duties under Ihl' code, 

f\OW, thot is ! !If' SQUI'('C' of i t.. 
:\11'. SM\ltT. l think liml thl' put·ticulnf cri litism go~ to lIH.' suh­

dr\f'g'fltion. ;\Iy undel"Stnnding now ftS to tho Army is thlll Iw may 
(h'il'gfltC' OIlC timo but no morC'. 

]\'ow, th is pl"ovi(]<'s thftl hc mft)' dC'lcgfttc and subdC'lf'go.lf'. 
),[1". LARK IN. J sC'o uo I·cftson wh.Y he should noi , if it is ft nonjud icinl 

fI('l. In 0111(' 1" words, he mig-hi want to in the first instfluC(' dt'lc~tltC'" 
it to thl' SC{,I'('laJ'Y of Dcfellsl' just bC{'flUS(' thc SecI'('wIT of Defells(' 
is IhC' (' hiC'f offkinl in thc whole Nlliiotlal )'lilitfll'y Estnblishml'lll, but 
11ll' !;l'("I'etnry of Defcnses dlief function is a poliey Oll(, find not nn 
operalinp: on(' nIHl \\ li ill' th(' Prcsid('nl might d ('sil'(' to look to h im ilnd 
bold him I'('sponsibl(' he mny not d esire to ha\,(' him OP('J"fltc us w{'11 
and mi~dll h{' perfectly willing 10 hnye h im su lx:il'legnte it 10 n d{'pnrt­
llH'nlfl\ S('('r('tlll'.V, holdill!! th(' Secrctnry of D efellse is 1·('spollsiblC'. 

I do not know thnt from purely an adminislrati"e point of vicw 
that. is objeClionflblC'. 

~Ir. BROOKS. I pf'rsonolly think lhat the Pr('sidcn t ought to he 
oJlo\\'e(1 to del('gnle nil of the nUlhority which he fecls lik(' shou ld be 
de l ('~n. t('d . 

:-.rr. LAIIK1". I think so. If there is finy authority that is juditin l 
and thnt i.!l nond('\('goble lhat is a question for tht' Altorn('y GC'llrl'lll, 
I should say you hove to sCI'utiniz(' Ilny and every attempt to dcl('gate 
bos('(1 Oil Wllllt you Ilre tryi ng to delegate. 

As I SIl,\'. ngain, if it. is j udicilll or en~n legislnlivf', I should think he 
would r('qu(,5t and he guid('d by lhe opinion or the .:\ ttOI11(,y Geneml 
inlhat (,Il!;l('. 

)'Ir. BIiOOKl'i. Any objection to Ihat al" ticle? 
If not, we will np]>rO\Te it as read. 
), 11'. SM\ln. That ('ompl rt('s fill of section I ('xel'pt nrtici(' 67, 

rovirw by titl' .]udicinl Council. 
~II'. EI§I'l'ON. Theil, of course, we ha\'c reserved for dis('ussion the 

ma iler of 11 Sf'pllt·f1.te co rps. 
1>. fl". J.....~ HK1N. Oh, Y('S. 
1>. 11'. S\!-\l11'. That is the last item of busiu£'Ss, 1 hopl'. 
),11". BnooKs. Ar(' 11)('1'(' any othcl" rese.rYfltions that W(' ('ould tllke 

up? " -Iult ahout Ill"titlc 31 Arc we pr('pnrcd to disposr of that.? 
Can w(' do tbnt llOW and ICIl\'e thcJudicio.! COUllci lond Ih e eommllnd 
influeHcr unti l ), Ionday, tog('titer with those three flrli('\('<1 thai we 
hav(' bypass('d? 

~ t r. S\lAIIT. WC\l, J would direet your attentiOll, ~Ir. C'ho.irlllall, to 
pag(' 4 of tit(' hill, ortiel(' 2. subdivision (3) and (4 ) . Now. til(' com­
mitte(' Ita:. pll>;sed aetion on both of those and I have som(' Illnguflj:;c 
h{'r(' which IS suggested as a substitute for th(' language in subdi\'i~ion 
(3) . 



1261 
 

Striko out lines 24 t\uu 25 on page 4 and substi tute-­
R~T\"e pt'l'SOnncl, while thl'Y are on inactive duty training-­

)Ir. B 1I00K8. Just 1\ mOJl1t'nt. Is it. long? 
)'Ir. SMART. WeU, il.. is about fi,'c lines. 
:\[r. B IIOOKS. Can you go a little slower so we can write it down? 
:\[r. SMART. 1 doub!' if yOLI can write it all Oil there, ).Ir. Chairmon. 

You may be able to: 
Il('!l('TVI" personnel, while the,v are 011 inactive duly trailiinQ; authorize'" b." writ 1('11 
oretel'll which are volunBtril,. 4("ccpted by them, which orde~ specifY that th('y are 
suhj(>e! to thi~ code. 

Now, )'lr. Chairman, this makes it clear tbatReservc pC' l"Sonn!.'i who 
nrc Ill{'f(' i.v weari ng lhe uniform, taking correspondence courses find 
things of that character are not subject. and il, vet'y c1eady points ouL 
thnt. t hey will only be s ubj ('('t wh(>!1 they u.re 011 duty fiB a result of 
written orders which they voluntarily !lecep\.. and wbie)l ordel"S plainly 
tell th(>m that tlll'Y or(> s ubj(>('t to the code. 

I think tllll,\.. thaI. is amplt' Pl'ot(>ction fol' any I'es(>rve, 
:\ 11', BnOO Ks, 1 think lhn\.. will meet. the objection made h('l'e toforo 

jn thes(' hNI1'ings, 
\\~h at do you think, i\11', Elston? 
),11'. ELS'I'ON, It would s(>('In to, 
),11', BUOO KS, Tb('n, if tlwre is no objection, wc will adopt thot. 

langultg:(' . 
),11'. S:'IAUT. Now, I would ('fi ll your atlention to the top of pag<' 5, 

su hd ivision (4), Thjs is not. a malter of amending the word ing used , 
It is a question 0.5 to whether or not., o.s a mil.tter of polic~', yOIl thi nk 
Ihnt retir('d pcrsonn(>/ of a H<'gulnr componen t who nrc cn ti tl ('d to 
receive pay should ('ontinuc to hI' subject to the rode, 

They or£' now, The qu ('slion is, will thev continue to be or not.? 
)'lr, J3 noOK:;, Your r('commendation, )'Ir, Smart, is lhat they s hou ld 

be rctained os suhjc(·t. to til(' code? 
:\Ir, S:.t.>\u-r. 1 am rcluetonL to say, :\lr. Choirmnn, what my 

reeommcndation would b<" 
I wou ld point Ihis one thing out to ~'ou; Lt.. seems a little inconsistent 

to me thai reti red p<,r.;onllei of a Regulur componCllt I1 I·e subj{'(·t. when 
us fl. maller of fact you luwc non-Regular pCl'SOnncl in the Nnvy who 
ur(' on the sumo rlltired list.. and cntitled to t ho same rights Ilnd henefits 
as the r{'gular, 

Th(\ N ll vy upptlrently hero lul-S waived their right to t h{'ir jur'i!idic­
lion, so that. t ho rctired llon-Rcgulfll' Nary o(fieN, eV('1l th01lgh he is 
on lhl' r{'tired list.. of t h(\ No vy will not be any more s ubj e('t to tho codo 
thnn tho non-Regulllr Arm,v ofliccl' who is drawing mlil'emcnt pity 
fl'om tll(> Voterlllls' Administl'lltion, 

lt is Il'cn.ting I'CSeI'V('s nlik(', I will Admit, but. it. is trcntiog two tiosscs 
of pf'opl0 all t ile SAmc I'olil'('d list differ'cully too , 

)'[1', BltOOK ,." Tho Congress put Ihis ret irem ent un<i f'r the Velcflllls' 
Administl'tltion so ns to g(>t it nwuy from the Active se rvice. 

}'Ir', S M ART. Thot wrtS bv "il'lul' of an 'Execuliv<, ol"{l<'r, sil', of tho 
l)l'csi(\f'nt. ,,' I1('1l the ]"{'tir:{'mcllt In.w was passed-thc act of Apl'i13, 
J9:39-iL pNtnined to Reserve ofli.cel"S of Ihe Army and t he Air It'orco. 

It was silent as to who wou ld admin.ister the benefits, 'I'h(' Army 
had foug ht Ih(' hill nll t he way through , So on the 27th of April, ortei' 
Ihe pllSSoge of tho act Oil April 3, 1939, the Witr D epartment prc\'ailed 
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upon the President to issue his ExecuLive order, I think No. 8077, 
which transferred that respoosibility to the Veterans' Administration. 

The following August of 1940, an almost identical act was passed 
covering Reserve personnel of the Kavy and providing for the retire­
ment {or disabiHlies incurred in service of morc thliD 30 days' duration. 

That act. was likewise si lent. as to who would administer tho benefits. 
The N8"Y undertook to administer it themselves. 
As aconSC'<jUCIlCC, the Reserves of the Navy arc on the same retired 

list as the Regulars and paid {rom naval appropriations. 
l\'lr. BllOOi\S. Kow, last ycar in tbe retirement bill which we passed 

we failed to act OIl lhat, did we? 
Mr. SMA-itT. That is correct, sir. You have not disturbed it, sir . 
.Mr. BnooKs. We discussed it at length, I recall that. 
MI'. SMART. That is COrrect. It. could be altered in tho next ]5 

minutes by tllo President eithel' by issuing an add itional "Executive 
ordOJ' tl'flnsfcn'ing aU those Reserves from the Army 01' Lbe Air ],orce 
who nrc at tho Vetcrans' Administration back to the Army 01' by 
taking Lhe Navy Rcserves {WlltY from the retil'cd list of the Navy and 
trilnsferring them Ovcr to the VetCI'UllS' Administration too. 
~Jr . BnooKs. Well, if thcre is no motion and no suggestion to thc 

contl'lll'Y, as fl. part of the suggested bill here-------they (u'o being paid n.s 
Reservcs and furthermore, it is fl. pru't of the present law, is it not, und 
has worked nll right, has it not? 

Mr. SMART. I--
Mr. BROOKS, TIJ()n , if therc is no obj('clion, we would like l.O 

include that. 
11r. SMART. 1 would next like to direct your attention to article 

3 (Il), which came in for alot of criticism. I think the ultimate opinion 
of the committee was that Reserves should continue to be subject to 
trial, for offenses committed while tIley were on activo duty, (lven after 
they had returned to an inactive status if tbe offense were a serious 
offense and if Lhe civil courts of this counu')', either State 01' Federal, 
had no jurisdiction to try the case, 

With that understanding there is some proposed language to 
accomplish thllt. May 1 read it, sir? 

1I1r. BROOKS. WiJI you read it? 
Mr. SMART (reading): 
Subject to the I)rovisions of article 43­

lhis will be too long to wriLe down, '\ir. Chail'man­
an.v person char~('d with hfWinl\: commi~ted an offense a'lainst thi' code punishable 
by confinement fOI .i .vcal'S or more and for which the person cannot be tried in 
the COllrt~ of the Unit.cd Statc~ or anI' Statc or Tcrritory thereof or of the District 
of Columhia wllilo in a status in which he II'as s\lbjec~ to this code, shall not be 
relieved from amcna.bilily to trial bv CO\lrt-martial b .... reason of the termination 
of such status. 

Now, that will get the Hirschberg case wbere he reenJisted. It 
would get IIi rschberg even though he bud nOL reenlisted. 

~Ir. BnOOKS. That will close up that loophole? 
~Ir. SMART. In my opinion it will, sir. 
~lr. BnooKs. Wha.t is youI' opinion? 
1fr. ELSTON . I am inclined to leel it. would. 
Mr. BnOOKS. All right, if there is no objection, then, we will adopt. 

that language. 
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Will you mnk!', ~rr. Smart, copies of that amendment so we could 
place it in our manuscript. and have it availf\ble? 

:;\ofr. S MART . Yes, sir. 
~lr. BROOKS. )'lakc enough copies so the other members can have 

it, too. 
Mr. SMART. Yes, sir. 
I would like to call your a.ttent.ion next to article 15, (or some 

bet.ter Jangullge than that adopted there. 
On page 14, subdivisions (E) ond (F), we h!lYe tentatively decided 

to use tbe words "When tlssigncd to or aboard ship." 
There is a little better language, which is as follows: 

if impowd upon II. person attached to or embarked in II. vessel. 

Mr. BnOOKS. That is under what subdivision? 
~1r. S;\I,ART. On page 14 , liM 15, subdivision (E). 
?-.Ir. BnooKs. Rend-that ngRin. 
)'[1'. SMART (reading): 

if illlposed upon 0. person !l.tt..a.ehed to or embarked in a ve~sel. 

And those SEl me words wouid be !'Cpea.ted in subsection (F), Itt tJU) 
beginning of the section in either casco 

?lr. BnooKs. ] n both cases it witt be at tile beginning of the section? 
Mr. SMAnT. Yes, si r ; in section (E) immediately before tho word 

<leontine," Elnd in section (F) immediately before the word <lconfUle." 
~lr. BROOKS. ThaL seems all ]·ight. 
] s there any objection to that.? 
If not, that verbiage will be adopted. 
11r. S"IART. On page 22, article 25, there was some discussion by 

the committee as to the choice of words. I t involves whether or 
not we would cominuc to use the word "competent." in line 6, line 10, 
line 16, flnd line 25. 1t. has been concluded that it would be perhaps 
clearer if we would substitute the word "eligible" for the word "com­
petent" in each of those cases. 

1 think that will meet the objection which was raised by the 
eonIDlittee. 

11r. BROOKS. What. page is that? 
10.1r. SMART. On page 22, in article 25. It occurs in four places: 

first. au line 6, line 10,-line 16, flnd line 25. 
). [ 1'. BROOKS. Tha t ought. to meet witb your approval, ¥r. Elston. 
)'Ir. ELSTON. Yes. 
nIl". l3nOOK!;. ]f there is no objection, then , those fOlll' chonges will 

be made in fll'licle 25. 
MI'. SMAlt'l'. The next. suggestion , sir; is in article 27, on page 25, 

in subsection (b) (1). There was some discussion as 1.0 tho qualifica­
tions of counsol. 

J would suggest this wording which J think will meet your objec­
lions: On pago 25, lino 5, delete the words "a pel"soll who is" and 
following tho word "guard" in line 5, lnscr!. "who is a gl"fl.duate of an 
accredited law school." 

)'Ir. BnOOKS. So that. will rend this \\·ay-let. us see if we bave it 
straight-subsect.ion (1): 
I!hall be a judl/:I> advocate or the Army or the Air Force or a law specialist of the 
Na,·y or Coast Guard who is A Et"raduat.e of an accredited law school or is a member 
or a bar of A Federal court or of the highest court of a Slate. 
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~Ir. S)t.\UT. That is corrcct. 
~II·. BROOKS. "; :md." 
~ r l· . S'I\J(T. t\'ow, in line G Slrike the word "and" Ilnd inscrt "or 

shall I>e n person who is n membel' of the bar of a l<~('(l el"il l ("Ollrt or of 
the highf'st ('Ourt of n Statf' and"; 

~Ir. BltOOKS. Any furt hcr suggcstcti changes in tht'lt article? 
If not, and thel"e is no objcction to those suggested changes, wc 

will adopt thosc. 
) 11'.8)1 \ itT. 'I' ll{' next, al"ticle is article 30, 011 pnge 27. h illvoh'cs 

t.he wording ill subsection (b) beginning on line 15. T hc pal"tieulnl" 
suggestion was that we notifY the accused forthwith. You will 
probably 1'('co11 the pratlienl <lifliculty we get into there since the 
flecus('d mny not be in custody and it is impossible to notify hi m 
for thwitil. 

Now , if h(' is in custody yOIl can. It is my fce ling thnt if th is co m­
mittcc will clcnrly cndorse the opinion that. it is intended by these 
words thoL if the fl("e us('{l is in custody he will be fonhwitb informed 
of the ("hurgcs agninst him und tlmt if he is not in clistody he will 
be so informer! as soon a.s pmctit-nble after he is relul"ned to {'ustody , 
I. think no ndditionnl words nl'C necessary- if you will endorse thnt 
wlIieh ] hove just suid Imel if that is your intention. 

~.,[r. BnooKs. 1 think thut is the feeling of the committee. You 
\\"O\lld do it by r('fel"eo('cs to the hearings? 

) I r. S:>.IART. Y('~, sir. 1t. is very cumbersome. ), Ir. Chuinnan, to 
insel'1 ot her words in there without. belaboring the intent of thi.i 
puni('uiar artide. 

), 11". CHOOKS. Any objectioo to thlll? 
)11". E,A.;TOX. ~o. 
)11'. BnooK". H there is no objection to hnndling it that way, we 

,,·iII thcn l'ndOl"se the inteq>relIltion which )Ir. Smllrt has just plnccd 
on thl' 1U(,lwing of the latter plll"t of lhat artiele. 

~ I r. 8)1.\ itT. The Il('xt sUAAestion, si r , Ot{'urs in tll"ticle ;~l, on pll~e 28, 
sub~c{'tion «-). Wt' pll<;scd that due to the objection of )11". 1<;lston, 
who thought that it was too broad. ~ra;.' I sup:gest. thn.t b<'giJUting 
on !inl' 12 nnd ('ontinuing on iinl' 13, you dcl('le the words "or fO I' US(l 
befort'," ,\hil·1t wllJ {"it'uriy limit the use, in this ('Me, to trials bcrore 
n. 	milital'Y u·ibunul. 

I think that was the point. thi\t you wonted. 
), 11". 1311oo',;s, 1,:; tluH all right with .vou·, 
~Ir. ~L~TO""" Y<'s. 
)' I r. 13nOO KS. If tIH'rc is 110 obje(·tioll , we willn.dopl thil.t sU~I.'~tion. 
) I J". 8M \ I('r. 'l'lle! llext OIl(' is in nrticle 43: The stu tute of limitMiOlIS, 

on pngl' :.W, sU\)!'.(,(·tious (bi nnd (c). 
",011 \\"ill 1'('('fl11 thnt T I"aisf'd nn objection to [hI.' p!lfti('ul fu' wording 

hen' hcl'uUSC 1 r«lt tiltH it was tl nehulOlls place to hook on the stl~LlIte 
of limitntiolls by hllving I'hnrges and specifications r('t'l'iv('d hy flit 
offkN ho.\"i1l1; summnry ('OUl·t-mnrtitu juri;:;dictioll ovcr tIle tOmlll!Ulll. 

I doubt t1H~t I htld l\S ("omplete fln lllldl'l"Stfmding of the !>illhltion 
nt thM tim(' !l~ I now Il!wc. I find that in the (l,'ellt of, WI' \\ill sn.y 
a Ntn'Y t'lllistNI person. if he is .\. "-. O. L. in CX("I'SS of 10 day!> he goes 
into fl stmgglt'1" status find if he l"ontinues to be .\ . \Y. O. L. fOI" ns 
mudl as :{Q dllVS he th en goCfl into desertion nut! his fil e gocs to the 
Cllid of the Bu'I"~'atl of Personnel. 

Is thlltl'Orrect, Captain \\'ood~"? 
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Captain WOODS. Yes . 
.Mr. SMAUT. Now, ill lhe case of Army and Air Force persorulcl the 

thing that. we were concerlled about was, I think, deactivated units­
who was goin~ to operate in those cnses-filld I now find that in tho 
event. a unit IS deactivated tbey must process the records of every 
man and if they bo.\'c certain men who flrc absent in desertion or are 
A. W. O. L. tbey trn.nsfcr them as an administrative process to another 
unit then in existence so that the language here, I think, would be 
brond enough to cover it and I hope will keep it from being a. desk­
drawer opcmtion. 

It, is 0. vcry diflicult situation. I do not think it is very practical, in 
that I do not think it is going to be used very much. 

So whether you adopt tbi.. or not I do not think you bave hurt or 
helped much in any CVCJlt. 

So to leavc it fIS it is .T bclievc would be generally acceptable . 
.MI'. BnooKs. If there is no objection, we will approve that sug­

gestion. 
Mr. SMA liT. l\fy next inq uiry goes to article 50, on page 42. There 

again I think the point was ro.iscd by both th~ chairman and by 
11r. Elston. 

Beginning on linc 16 on page 42, after the word "admissible" Lhe 
commiLtec had nlJ"ca.dr approved the insertion of these words: "undcr 
the nil e!; or e\"idC'll("e,' so that it must haye been ad missiblc undcr the 
mles of evidence. 

Now, the no..xt poinL that you rnised was that iL musL be confined 
to lhe issues which were raised at the court. of inquiry. Now, in order 
to ilcoomplisb lhat I would suggcsL that. on line 19 after tbe word 
"inquiry" insert "and if tbe SfLme issue was involved." 

Mr. BROOKS. Would that be Hwere" or U was"? 
~Ir. SMART. "And if the Sllllle issue was invohTed." 
~[r. BROOKS. "Was" involved? 
1Ir. SMA Il'!'. Or if you want to make it in the plural: "issucs wern 

involved. ' 
Mr. BROOKS. I think that covers lhe maLter we were discussin~ at 

that lime. H there is no objection, theIl, we will adopt that wordlllJr. 
Mr. SMA itT. The 110..>;1, inquiry, sir, goes to nrticle 57 on page 47, ill 

subdivisioll (a). The qucstion wns discussed IlS to wbether or no t 
somc latiLude should be given which would make it possible for the 
dependcnts of a convicted enlisted person to continuc to draw allow­
ances. The Navy had indicated prev iously to the committce that 
they do tllIlt now as an administrnti\"e mattel·. Th is to me is purely 
a mo.t.tor of policy. I do not feci tbilL it is an appropriate provision 
for statu tory low. 

I do noL know how you are going to defulc as a maLter of law b. 

meritorious casco 
Now, as of th is momcnt 'the Secretary of the Army and the Secretary 

of the Air Force can follow present Navy Jlt'occdw'e, wh ich we assumo 
is legnl 

They are doing it by virtue of policy with in the Navy Departmellt 
but it docs not ~o to tho for feiture, however, in the Navy. What 
they do is to renut enough of the for feiture of pay so that the enl isted 
man will have S221eft and thereby he can match the Federal contribu­
tion so thnt his wife can gel, $50. 
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I am strongly of the {('cling thnt. this involves too many issues of 
humiUl relations anrl everything else for the committee to go into fl."l a 
statutory proposition. 

H owever, I llatul'811y abide by your wisb. I would IOflvc illlS it. is, 
MI', Cha i.rman . 

:MI'. BnOOKS. Have you any suggestions, ivfl' . E lston? 
:Mr. ELS'I'ON. No. 
:...1r. BROOKS. \Vhy could not a sen te:nce be add ed to tha.t subsection 

which would say that nothing herein shaH be construed to prevent the 
remission by the D epartment of lhal pay of all enlisted man necessary 
to permit the payment to meet. the Federal contribution for the pay­
ment of dependency allowances? 

:-'11'. S~L\RT. Well, I \VouJd think there are two points to your qucs­
tion, sir. Oue is thilt. they appear to have that aUlhorit.Y as of this 
moment and even if you wrole it. into law you would not affect. the 
policy thllt the I'espcctive departments might want. to adopt.. 

They call do it. right. this minul.e if they so desire as a. matter of 
policy, 

J\ lr. BHooK8, You would not be ch!lngi[J~ the pol icy but you would 
be indicalin&, the a.t.tiLude of Congrcss, which will be ((lidy strong in 
reference to mdicating somc sort. 01 It. policy of that. sort. 

I feel very strongly that ille s('rvice injul'(,s itsel! considerably in the 
failure to adopt. that. policy. 

I have a great many complaints from families in destitute circum­
stances who feci that. the service has taken away their means of 
support, whether properly or improperly, 

Mr, SMART. Yes . 
.1\11'. BROOKS, 01' whetJler l'ightf'llly or wrongfully it. is still the cnse. 
I\.JJ-. SMAR1', ] would make this suggestion fol' your consideration, 

lhllt in vicw of the difliculty of cngagmg in a statutol'Y eno.ct.m ellt to 
covel' this matt.er of policy l Oll, 1\11'. Brooks, pl'esellt. tlus vcry problem 
to the fut! corrunittee and If it is t.he sense of the full committee that 
th('y wallt the Seerettll'Y of th e. Army Il nd Sccrclfil',Y of the Air Force 
to know that they would like for them to exerCise that. authority 
and so advise them by leUer or resolution or whatever means you 
think may be appropriate. 

MI'. BROOKS. 1 think thnt. is 0. good suggestion. If there is no ob~ 
jectioJl, then, we will take that one matter up ).!oll(lay and see what. 
the sense of the subcommittee is at that time. 

1\11'. S:\I ART. Yes, sir, 
Now, article 64, on page 51. The point tbere was tha.I, the co mmittee 

wanted to be sW'e that. the convening !tuthol'iLY had lhe right. to remit 
n.Tly part of the sentence he wanted to, that. is, 1,0 do anything he de~ 
sired with that S(' ll tCIICC, so far (l.<; (lbltting it W!\S cOI1('el'l1('d. 

So 1 would suggest on page 51, at. line 17, immNlif1Lely before tho 
word Udetel'lll.illcs" f1t the (,Tid of line 17. inscrl, liaR hc in his discretion," 
so that he is not. then limiLNito the findings or sentence 01' anything 
else but his discretion, 

It. bt!comcs 1\ discretionary mattcr with the com'cl1ing authority as 
to what he shall do witb any sentence which comes before him for 
revu~w, 

:\11'. BROOKS, .Any objection to tha t verbiage? 1f not, we will adopt 
that. 
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Mr. SMART, ~I r. Chairman, it seems to me that that brings us down 
to today's activities. 

I think on article 70 it was agreed that appellate COUJlsf'1 would be 
qualified in the saDle manner as prescribed in article 27 (b) (1) and 
no\\' you have prescribed those qualifications in article 27 (b) (1), SO 
that IS taken cnro of. 

Mr. BROOKS. :Finc. 
Mr. SMAwr. J think that that is all of the articles which we hll\'e 

passed excep t the punitive articles which you bave discussed this 
aft.ernoon. 

Mr. BROOK S. And tlle two ma.jor questions which we are holding 
over anyway. 

Mr. SMART. Yes, si r. 
Mr. LARK IN. Yes sir . 
Mr. BROOKS. WoU, if t.here is no furth er comment and no further 

business to take up this afternoon, we will stand adjourned, gentle~ 
men, until 10 o 'clock Monday. 

(WllercupoD, at 4:08 p. m., t he committee adjourned , to rcconvcne 
at 10 ft. Ill" Monday, April 4,1949.) 



UNIFORM CODE OF MILITARY JUSTICE 

MONDAY, APRIL 4 , 1949 

HOUSE OF REPRESENT.-\TIVES, 
COMMITTEE ON ARMED SERVICES, 

SunCO~{MITTEE No. 11.-.. 
Washington, U , O. 

Tho subcommittee reconvened at 10 a. m. , the Honorable Ovm'Lon 
Brooks (chairman) presiding. 

Mr. BROOKS. Tho commi tt.ee will please come to order. 
Now, Sat.urday, gentlemen of the commit.tee, we fi nished Lhe biU. 

We went. Over a ll or the matters which had been reserved for special 
considcrnlion, excepting about three major questions. We took up 
all of these minor matlers. A great. many of them bnve been inst.ances 
where ~ r ... E lston fell, lhat the phraseology might. be changed some, 
0 1' maybe 1\11'. Ri" ers or some of the others. They felt like SODle 

minor changes might. be runde. And we set.tled aU of t.hose. 
That. will Icaye us, first., the mat.ter or the Judicial Council, and, 

second, the matter of the separate Judge Ad,Tocate Gencral. That is 
about all. 

Wbn t else is there, Mr. Smart? 
l\rr. SMAllT. You have articles lIS, 119, and 120. 
Mr. BROOKS. Yes. 
MI·. SMART. "llich are murder, manslaughter, and rape. 
Mr. BnOOKS. Yes. 
Mr. SMART. And whether or not you arc going to have a. new article 

to coyer carnal knowledge. 
:Mr. BROOKS. Well, now, suppose we take up the Judicial Council 

first. 
Mr. S~I.... ItT. Shall I read article 67, sir? 
Mr. BltOOKS. Yes. 
Mr. SMAItT (readi ng). 

ART. 67. Review by the Judicial Council. 
There is hereby established in the National Military Estfl.b li ~llment fI. J udicial 

Council. The Judicial Council shall be composed of !lot less than three momoora. 
Each member of the Judicial Council shall be appointed by the President from 
civilian life and shall be a member of the bar admitted to practice before the 
Supreme Court of the United States, and each member shall receive compensation 
and allowances equal to those paid to a judge of a United States court of appeals. 

(b) Under rules of procedure which it shall prescribe, the Judicial Council shall 
review the record in the following eases: 

(I) All eases in which tho seni.ence, as affirmed by II. board of review, 
atTech a p;eneral or flag officer or extends 1.-0 death: 

(2) All Ca..~CI TC\·j{'wed by a board of review which The Judge Advocate 
General ordel"lJ forwarded to the Judicial Council for review ; and 

(3) All ca.ses reviewed by a board of review in which, upon petition of the 
aecused and on good cause shown, the Judicial Council has granted a review. 

(1269) 
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(e) The ftCeu~ed shnll have 30 days from the time he [ll notified of the decioj.ion 
of a board of re\'iew \.Q petition the Jlldicial Council for II. )l;mllt of rcviell'. T he 
Judicial Coullcil shall act UI)()II /Ouch a petition witbin 15 days of the reccipt 
thereof. 

(d) In any C&le reviewed by it, the Judicial Council shall act ouly with re~peet 
to the finding\!! and sentcllcc M approved by tbe con\'eninll; authority and 88 af­
firmed or set a~ide 1lI!1nC<lrrect in law by the board of rc\'iew. III a case whieh The 
Judp;e Advocal.C Gellcral orders forwarded to the ,Iudicial Council, such action 
need be taken only with respect to the i~~ues raised by him. In a ca.~c reviewed 
upon pcHtion of the accused, such action need Oe taken onl,v with rp~~i>cct 10 issues 
specified ill the grant ef tIl\·iew. Tho Judicial Council shall lake action only with 
respect to matters of law, 

(e) If the Judicial Council seu a.~ido the findings and ,;cnLCnCe, it may, {')toopt 
where the setting aside is based on lack of sufficicnt pvidence in lhe record to 
IlUpport the findings, order a rehearinll:. Otherwi.$e it shall order th!lt the charg~ 
be dismbsed, 

(0 Afler it ha..~ acted on a case, the Judicial Council ma~' direct The Judge 
Advocate Gellcral to return the r(>C<lrd to the board of review for further review 
in accordaneo with the decision of the Judicial Council. Otherwi~e, ullle;l~ thNO 
i~ 10 be further action I).v ~he Prc:;ident, or the Secrctary or the Department. Tho 
Jlldg;c Advocate Gcnerlll ~hal1 in~truct the collvell in~ authorill' to take action in 
accordance with t.hat decj~jon. If the Judicial Council h8>l ordered a rehcaring, 
but the convening authority find!i a r(>hearing illll)ri\cticable, he may di~llliss the 
charges. 

(j!:) The Judicinl Council nnd The Judlle Advoca.te GCllcral or the armed force'! 
shall meet anlluall,· to make a COUlI>rehen::;ive sun'!.'\" of th(' operation of this code 
and report to the Secretary of Ddcll~e alld the Secrctari~ of the DepartnwnL IUIY 
recommcndation" rcla.till~ to unifOTmit.v of ~cntt'nce I)()licie:!, all\endmellt." to this 
code, and an~ othcr matten; deemed appropriate. 

R('fel"{'IH.'('S: A. W. 48 , 49 , 50 (n), (c), (g); 51, 52; proposed A, O. N. 
nrticlc 39 (g).

COmnH'nlflry: Tbis nrticle is new, it.lthollgh th(> conc('pt of n finnl 
apJlcllnt(' tt·ibunal is not. ProposNI A. G. N. arlicl(' 39 (g) pro"ides 
for a board of appcals whilc A. W. 50 (a) pro"id('s (01' 11 Judi(·ial 
Council. BOlh of thesc tribunals, howc\'('t·, 111'1' within the DepllI't­
ment. The Judi{'ial Council pl'o\-i<l('d for in this Ill'lidc is established 
in the Xnliolllll Militn!'), Estnblisluncnt and is to rc"i('w cases from 
nil the al'l1l{'d fOI"('(' 5. Tilt' nwmb(>l"S nrc lo highly qualified civil inns, 
nnd Ihe compensation has bcclI SN to attl'l1('L such pcrsons. 

Automfitic review beforl' til(' ,Judicial Council is provided for all 
cascs which must be approved by the Pmsitiellt. See A. 71."r,
The Judgt' Advocate Genl'rill may dircct that a ('fiSC bc Te\'i('\wd by 
the Council, I\nd all nccused Illn)' I'cquest re,"icw llnd will ree{'in' it. 
whC're thC' Council finds good CfiUSC, 

'The time limits specified in subdi,ris iOIl (c) arc nc('('ssaI'Y to eliminate 
undu e delay in the ('xcculion of srntcncC's, 

T he Judi('illl Council lakes action only with l"C'sl)crt 1,.0 mattel"S of 
law. In Ihis, it. difTN"S from the final nppC'llut(' tribunuls now s('\ up 
in or propos('d for the DepartmC'nt.s, JI mit)' a('L only with r('specL 
to the findings and scntcnce as approved by th(' cOIw('ning authority. 
H the board of review has set aside a finding tlS n~ainst the w('ight 
of the e\'idencc this dccision Cllnllot be reconsiticr{'(\ b.y the Council. 
If, on the other hund, the board has set. 11 ('fISt> ilSide becflu;le of the 
improper introduction of C'vid('lH.'C 01' bccaus(' of other Im>judicinl 
crrol', t.he Ju<iiciltl Counci l may reverse if iL finds thcre has beN} no 
such crror. 

The COlllleil sllllll amlin til e findings and lil(' sentence if it <l el('l'­
min('s thllt, with respcct to th(' matters which it ('onsiders, th('l'(' hns 
bcen no errol' of law which matcrially prejudices the substant ial rights 

• 
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of til(> accuscd. (&>e orticie 59, Conunentary.) It lUay affil111 so 
much of tl finding of guilty ns involves 11 finding of guilty of f\. lesser 
included offense. (8('0 Article 59.) The only act ion which the 
Council may take with respect to the sentence is to determine whethel' 
or not it is within legal limits. 

As to the power to order a rebearing covered in subdivision (e) , 
see ft l·t icle 63. 

Subdivision (g) assures an rumuai review of scntence policies of the 
armed forces. This is provided to assure uniformity. 

:\Ir. Rn·Ens. :\[ay I nsk ono question ? 
~lr. BROO ....S. You have heard thc article rcad. Mr. Ri\'crs, do 

yOll ha\'c a. question? 
:\[1". RIVERS. "hat. is the lcnut·c of offico, ":\1r. Smart.? 
:\[ ... SMA In. There is no Len ure prescribed here. It has been left 

open, T LilinJ" int.entionally, as a mat.ter to be delermined by this 
commit.tee. 

Mr. RIV ERS. Well, now, what. about on good bohaviOl'? 
~ I r. SMAwr. I t has been pointed ou t, o f COlll'se, by Just.ice ?\feGuire, 

that this is not. a constit.utional court. I am not out of order, I t.hink , 
in saying that it was originally planned to btl.Ye each of the Secl"etaries 
appoint one~th il'd of the membcl"s o f the Council. There wcre su h~ 
'<" Iuently somo distl.gr('emcnts on that. Then it was felt to bo ad\' is­
il.b e t.o ienvc thc appointments to the President. Now, they did not, 
go furtiI('I" and makc it a. constitu tional court, that is appointed by 
the PI'('sident, by and wi th the advice and conscnt of the Senate for 
life, subj E'ct only to ~OQd behavior. 

:\ft·. R IVERS. l think the tenurc, if it should be decided frr any term 
01 yeal'S, should be stag-gel"cd so as to always have a. man on Judicia.l 
Council wbo knows about the ma.k('~up of the court. 

:\lr. BROOKS. i fed that \my, too. 1 feel very strongly that the 
8UCC(,;;;S or the failure of the whole thing is going to lie in the Judicial 
Council, and it see ms to me you ought. to have 8. strong eourt, whether 
you call it. a Judicial COllllcil or othel"wise makes no difference. B ut 
It has been going thl"ough my mind that we ought to write in thcl"e 
some t('nui"C. :\[y thought whs to put in "during good behaviol'," nnd 
that they ought to be confirmed by the Senate . Of course, whether 
we put it in there or not, 1 am Sll. t isfied that the Senate is goill!! to 
write it in there. 

~[l'. R, vt;ns. Don't lot us put it in, then. Let us luwe some rcason 
101' ~oing to conferrllcc. 

r-. lr . BnOOKS. W('Il, that might be a good reason. But it ough t to 
be i\, stl'onl! (·ourt, bccause it. is going to have control of the who le 
system and is going to makc recommendations to t.he Congress from 
tIme to time; and , unl css it is a strong COlll"t, your system is not going 
to be r~Rponsi\'(' to til(' recommendations. 

~h. RIHBS. 1 {e('l, though, that this Judicial Council shou ldn't bu 
clos('d up. Of eourS(', good behavior takes them away from any 
political aspect 01" nny pr('ssul'c. That is always a laudahle suggestion, 
as 1\ theory underlying our COUl"ts of last I"esort and our COlll"ts of 
inferior jUl"isdirtion to the Suprcme Court. 

}.[r. LAUKIN. Well , if you want a precedent, ).[1". Rivers, in the 
Federal Courl, why, it is during good beha.vior, which means life. 

~ rr . RI VERS. Yes. 
~rr. LARKIN. Or it means mandatory retiremen t a.t 70, 1 believc . 
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:Mr. BROOKS. ?\,[r. Larkin, what would be the objection to writing 
in something like that, making the tenure during good behavior? 

Mr. RIVERS. Just say it shall be good behavior and shall be ap­
pointed b'l the President by and with the advice and consent of the 
Senate. am sure t.hat would meet the approval of the other body.

Mr. LARKIN. I am sure it would. 
Mr. RIVERS. I know that. 
Mr. BROOKS. Do you have any suggestion, Mr. Elston, on that.? 
Mr. ELSTON. No. That. conforms to my view about. it, which is 

that it. ought to be t he same as Federal courts, J mean for life during 
good behavior. I think th('n~ should ruso be a pro"ision that the 
members should not all be oC the some political part.y. 

!\ Lr. RIVERS. That. is right. Like the Commissions. The Fcdf'fal 
Communications Commission , alHl so on. 

Mr. EI,STO:s". Yes. 
:!\fr. BROOKS. YOtl might. w"ito in t.here something uhotlt. bipal"tisan­

ship . 1 don't. know whether mon should be selected, though , because 
of t.hrir affJiotion wiLh a politic-ill part.y. I don't. t.hink that ought. to 
be the test, but, rather, the ability to do the job. 

1 1r. EI.STON. I am SUl"e they could find men of abi lity in both 
porlies. 

1 fr. Rn' E:RS. Yes; we have ample precedent for that. 
).(r. ELSTON. Yes. 
Mr. LARKIN. I don' t think there is a. limitation on the Federal 

cou rt, but 1 don't recall. 1 know it doesn't apply to the Court of 
Claims. ILnyhow. 

1fr. ELSTON. But it is a rcquil'ement with respect to a number of 
boards, such as the Federal Trade Commission-­

~rr. LARK1N. That is right 
MI". RIVERS. T he Federal Comm unications Commission. 
Mr. ELSTON. The :i\[llritimc Commission, t he Federal Communi­

caLions Commission--
Mr. LARKlN. I know t he Federal Tmde COllUllission, specifically. 

has such a requirement. 
)'fl". ELSTOX. Yes, and I think some of the others. 
:i\fr. HAROY. I wonder if that is a good idea witb respect to judicial 

people. I wouldn't think that in normill pmcticc it would happen, 
bill. 1 wonder if it is a good thing to require. 

:i\lr. RIVE:RS. It won 't hm·t. 
i\lr. BROOKS. 'Yell , 1 don't know. 'What concerns mc is, when 

you say them mllst be 1\ bipartis(tu board, whether 01' not the political 
qualification shou ld be considcrc(l in appointmenL. 

:.\fr. ANDEltSON. )' fr. Chairman, is it required by 6.ny Federal 
courts? 

~fr. BROOKS. No Federul courts. 
Mr. RIVERS. I don ' t think SQ. 
), 11'. BROOKS. As It maHer of fact, however, It has happened in It 

gl"('aL many cases with the Supreme Court.. I can recoU -­
~ Ir . RIVERS. HlLrold Burton. 
i\ lr. BROOKS. I can rccall the last justice we ha.d Crom Louisiana 

was appointed by a Republican President. He was made the Chief 
Justice subsequently. 

Mr. RIV ERS. Couldn't we put something in the commentary or Lhe 
record to soy that it is the sense or this group Lhat tho jtldicial quali.fi­
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cation must predominate and where possible a bipartisan selection 
sha'!l be encour~ed? 

Mr. BROOKS. Yes. 
Mr. RIVERS. Just. say in the same manner in which tbe President 

takes cognizance of this in his selection of the members of the Supreme 
Court. 

11T. HARDY. For mysclC, I wiil subscribe to that statement in the 
record here as being the scnse of my angle on this commiltcc. 

Mr. DEGRAlln:NRIED. I will, too. 
:Mr. RIVERS. Don't say Hbiparlisan" because there may be another 

strong parLy in the next election. 
:Mr. D.~GRAFF!:NRIED. Certainly, the Nalionru ~\1ilitary Establish­

ment or any court within it wants to (md endeavors continually to 
slay out. of politics. 'Ve don't regard it as a political branch of the 
Government, and I don't think COngress docs, cilher. 

Mr. ELSTON. No, nnd that. is the rcason for my suggestion. 
]..fr. DEGRAFFE NRIED. Yes. 
1fr. ELSTON. Because Tdon't, want it to be political. But appoint­

ments are made that D..l·e politic&l., lind certuiuJy there have been many 
where, in Fcderal courts, you get un unbalanced court. Take the 
Supreme Court of the United States today. I don't want to make any 
comment. on it because everybody knows about it, but there have been 
times when Republicans appointed DemocraLs, as wus ])ointed out. 
President Taft appointed Chief Justice White from Louisirula, 
wasn 't it? 

~[r. BROOKS. Yes. 
~fr. RIVERS. That is right. 
1Ir. ELs'roN. And t.hey have followed a policy of trying to keep the 

courts nonparlisan and nonpolitical. But it can be abused. For my 
parS I fecllike we ought. to say we want. it that. way. 

~Ir. RIYERS, Yes. 
11r. liARDY. Let us do it in tbe record, ~Ir. Elston, aud not in the 

law. 
Mr. ELSTON. Well, that might be the solution of it, although I don't, 

waul, to just foreclose mysclf from probably bringing it. up again. I 
just. want it certain that. this court. which is going to be an exceedingly 
important COUl·t. is not fi lled by political appointments. 

Mr. BROOKS. Let me suggest this thought: don't you t.hink when 
we mnke it. confirmable by the Senate that you are reaching at the 
same idea that you have in mind? 

Mr. ELSTON. I don't think that quite reaches it. 
.Mr. ANDERSON. I suggest, Mr. Chairmrul, that Mr. Smart be 

authorized to place in the record Lhe views of this committee as 0."(­

p~esse~1 by the gentlemen bere, that the court be nonpolitical and 
bipartisan. 

Mr. BnooKs. Well--
Mr. ANO.~R80N. That we not put it in the law at the present tim&-­
1[1". 'SnOOKS. The question is nonpartisan instead of bipartisan. 
Mr. ANDERSON. Either wa.y, which is the best legal term, and that 

we let )'Ir. Elst()n reserve the ri~ht to raise the issue later on if be so 
desires. That is just a suggestIon. 

And I would like to ask one morc question, if I may. I note it says 
HThe Judicial Council shall be composed of not less than three 
members." Should there not be also a "not more" in there some 
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place, so there wouldn't. be more than five or more than seven? 
Shouldn't there be some limitation? You might get. Rnother packed 
cou rt. 

1',,11'. SMART. r lhink yOIl must. keep in mind , gentlemen, that. again 
we are operaLing on a peacetime bllsis, but. who knows when war is 
coming and ccrtnill ly when it docs como 1 think we should anticipate 
wh('tber or not. it. will be possible to make Lempontry n.ppoinlmellts to 
the Judicial Council or whatever you waul. to cal l it. I think the 
committee should receive n. liule more testimony here as to who is 
going to help administer this court.. Are commissioners anticipated? 
"\Vllat is the probable case lood? J think the committee ought to 
r('(':eive some figures here. 

Mr. BROOKS. Yes. 1 think we ought to have so me fib"llres, too. 
~tr. Al\OERSQN. I think thll.t is n. good idea. 
Mr. SMART. We don't even know whether this Council can do the 

job. 
1lr. BROOKS. If we make tho tenure in good behavior, you can't 

have t.emporn.ry appointmonts. 
l\lr. SMART. I understand that. But I don't. believe you want t.o 

leave it. so you have the sit.uation wbere in war time you may get a 
nine·man Judicial Council and during the ensuing peace you have UlO 
top·heavy structure of a nine·man coUllcil which you don't. need. 

).Ir. ELSTON. " rouldn't the better way be to pick 0. definite number 
flnd if there is an emergency let Congress take care of the emergency 
fUllction? In fact, the other day we passed a law to fix it for a tem­
porary period. I believe it was in Georgia. 

Mr. OEGRAFFENRIEO. I know it was in Georgia, where n. judge had 
gone blind and they needed a.nother judge to help with the work. 

Mr. ELSTON. So Congress can make emergen cy pl'Ovision to take 
care of an unusual work load. I think we have such a. provision in 
OS (b), where we say: 
In time of emergency. the President may direct that one or more temporary 
judicial coullcils be established for the period of the emergency, each of which shall 
be undcr the general supervision of the Judicial Council. 

~[r. SlIART. That is right. 
).11". LARKI:-' . We left 67 as not less tha.n three, which leaves it 

with an open end on the top, because we just CflIlnot accqrntcly judge 
whether three will be su ffi cient for normal times We a.ntiCipate it 
will, but it may be that three would be the necessity eveu in normal 
times of adding one or two mOre In the event tht you come upon 
an emCI'gE'ncy, howevel', 01' you arc in war o..nd the CItSC load increases 
tl'ome1HiOlisly, why we fllreody have a pl'o\'ision for thcsE' lemponu'Y 
wfll'limc-­

111'. ANDERSON. As long os you hflve lhRt, why shouldn 't. lbere 
be a limitation? 

~Ir. LARKIN. BeCfluse as I say, we can not at this minute guarnnLeo, 
if you will, that lbe three·ll1flO court will be abl(' to corry the work 
load in normal times We antic-ipate they will, but it. is a lillie diffi­
cult, based on the eourt·martia.l figures that we ha.ve, to say wilh assur­
nnce that. there will be no tl'ouble in the tllree handlin g it l'{ow you 
could say "no less lhan thl'ee nor morc tba.n five" 

~tl'. RIVERS. That is right. 
~Ir. LARKIN. Ami then fol' the time of the emergency, keep tbis 

othel' provision fol' wartime. 
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:Mr. RIV ERS. T hat is right. 
)Ir. LARRIN. Where you might have to have, in other words, 

what amounts to branch offices or subsidiary ponels, if you wiJI­
something Ule way the Tax Court works. 

~ lr . RrvERS. Let us fix it. where you Clln get. rid 01 these people at. 
such and such nn age becallse some of these old boys-this is ofT Lhe 
record. 

(Statement ofT the record.) 
~[r. BROOKS. You luwc 8 provision lor retirement.. 
~Ir. RIVERS. They wail until the very lust minute and it migh t be 

too long. Is that 70 years? 
Mr. LARKIN. That. IS right, 70. 
).lr. Rn'.:RS. Now, do we wnn t this to be 701 
). rr. LARKIN . You have Lhe precedent. or 70. I should thi nk that 

would be all righ t.. 
i' l r. ELSTON. Well, I think we could say t.hal.. lh~y shall have the 

same qun lificotioll as judges of lhe United States Circuit Cou rt.s of 
Appelll , t he SiUl l(' retirement provision and so forth. 

lvlr . L ARK I N. We Cllll. We said, "Ea('h mcmbCl' sha ll receive 
compcnsfltion allowall cc cqual to thosc paid to f1 judge of the United 
Stotes." Wc could say, "compensation and other perquisites," if you 
will. 

:\Ir. UIHRS. Let us write it out. 
~rr. BROOKS. Would bc su bject. to the SIlIne retirement law~. 
~Ir. RIVEns. T hat is right., 
).11'. LARKIS . All righl. 
~Ir. RIVEUS. WhaL about this? " -e also waut to consider this, 
 

about wh('ther or not you want any retired Government official hold­
ing on. Now some people might not. like the reti.red Judge Advocate 
General, with all deference to the ODe present. But somebody may 
object to that. 

2. 11'. L ARKIN. Well , 1 think the way t he provision is incorpol'llted ill 
the Ilrtide now, it is all right. Jt says, "from civilian life," which 
would exclude ofl'icers of the Regular components and retired Regulal"S. 
A retir('d Regula r, 1 should say, would be eligible if he r('signed. If he 
just retired, IH' wouldn't ~. 

i\ l r. RI\' .~ns. 1 don't know why you should exclude him, 
)'Ir. L .\RK IN . Well, the not ion specifically wns to make this as 

ch'i lian as possible, otherwisc perhaps the court would consist of 
nothi ng but Rcguinr ofll cers who hll\'e resigned for the I?urpose of 
taking Ihe job and in ('ffcct you would luwe it mOl'c milttary UHl.1l 
ci \'i lian. 

i\ rr, RlvEns. or ('ourse it could wOl'k the othcl' way, too. You 
could appoint a RcscJ'\'(' who would havc animus tOWIll'd t hc Regula l', 

:\fl', L ARKIN. "'(£'s. Thai is the wily it was d('signed: from civil in n 
life, bllt not as it is (\('sigfwd under the NntiOllal Security }\d, which 
provides that the Secreln.ri{>s, 0 1' the Secretary of Defense, fol' instance, 
cannot h(lve served wit hin th(' pl'evious 10 years in a RegulaI' compo­
nent. It. is not as strict ns that and 1 don't think it should be. 

)' fr . RIVERS. What about that, Chllrlie? 
)'Ir. ELSTON. 'Vell , you probably would have to hnve some such 

provision il you WCI'e going to keep it striclly ci\· ilinn. 
:\11'. L ARKIN. I think the way it is provided just carries au!, wha.t 

I point oul: (rom civilian liCe, which meRns Il ci,'ilillll as distinguished 
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from a military officcr who is either 011 R egula.r service now or is a. 
retired R egular who is still, of course, an officer of Lhe United Sta.tes. 
But it would not exclude 0. R eserve on inactive dut.y, or would not ex­
elude anybody who bas military service, of course. 

Mr. RIVERS. Where do you gel. that. distinction? 
Mr. L AR KIN. I t.bink that has been defi ned Lime ond agni n inSOellf 

8S retired officers of R egular components aud officers of Regular com­
ponents wbo are actively scn' iug. 

Mr. BROOKS. Well, a retired officer is still a part of the Regular 
Establishment, isn't he? 

Mr. L AR KI N. That is right. 
Mr. B ROOKS. Therefore- ­
.)\fr. LARKIN. He is not from (,jvilinn iiJ('. 
Mr. BROOKS. Therefore, he would be aUlolllll.ticllUy excluded from 

the meaning of that term. 
Mr. LARKlN. That is right. 
Mr. RrvERs. You could conceive of a situation where there would 

be lL marked feeling between Reserves and RegUlars. It happened in • 
many quarters after this war, as testimony before this comm itteo will 
demonstrate and prove. And we sure don't want to get. anybody on 
this court who has any feeling toward any segment of onr active or 
inactive force. T ha.t IS what we ought to try to guard against. 

11r. BROOKS. I think, after alt, if you are going to have them con­
firmed by the Senate, you are fairly safe in gettlllg men without strong 
predjudice. Thero is a screening there. And the Executive shouldn't 
want to appoint men of that character. 

Mr. LARKIN. I should say the National :l\Elitary Establislunent 
might have a number of people who it would recommend to the 
President in the first place. 

Mr. RtVERS. Smcly. 
Mr. LARKIN. H e would screen them. Then lhc Senat.e screens 

them. So I don't. think you are running any more danger here than 
you are in any other appointment. 

Mr. BROOKS. 'iVhat do you think of tbe name there: J udicial 
Council? 

Mr. LA RKIN. Well , we have no pride of authorship at all. Actually, 
we adopted it because it was a name lhat was adopted for the Lop 
court in the Army system, as provided last. yoar by your committee. 
We just pieked it up and carried it along. There is no fixed idea about 
it at all. If you have a different name, why-­
,. Mr. BROOKS. Do you have any idea on that, Mr. Smart.? Any 
fixed idea? 

Mr. SMART. Well , of COUl"se, I don't think Ulat Ul e commi tLee 
should adopt lhe term " Judicial Council" purely because we had 
i t in H. R. 2575. In that case it applied to only one service, and 
a.lso the members of th e Judicial Council were to be general officers 
unless they were serving for temporary periods of 60 days or less, in 
which event they could be of lesser grade th an general officers. Now 
bere you nrc creating!l. court equally applicable, for purpose of (·eview, 
to all of the services. 'fhey are Civilians, not. officers. I thiuk you 
should adopt some judicial terminology and get away from this 
"CouDcil," which suggests to me one of the usual basement operations 
here in Washington. 
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~Ir. ELSTON. How about "Supreme Court of ~'lilitary Appeals," 
or "Com" of ~Iiljtary Appeals"? 

1o.Ir. RrvERs. That is right.. 
Mr. L ARK IN. I think so. 
1o.Ir. RIVERS. Then, too, this act does not repcal the Eleston Act.? 
~ir. L ARK I N. I t docs. 
Mr. RIVERS. You sec, a.nd those terms still maintain in tbat act. 
Mr. L ARKIN. No. 
Mr. SMART. This will supersedo the Judicial Council as presently 

constituted in the Department of tbe Army. 
Mr. RIVE RS. I see. 
~I r. BnOOKS. Now, "The Court of Military AppeaJsll-how would 

that.. impress t ho Navy? 
~dr. LAI~K I N. Wo define miJitary nnd hn ve used it.-we have called 

this a uniforlll code of military justice-to include tho navnl serv ice. 
~I I'. ELSTON. Tho reason I suggested «Supremo Court. of Mil itnry 

Appeals" mUlcr than "Court of Nrilitary Appeals" is Lhis: In some 
States, your cou rt of appeals is your Iligbest court. 

~rr. RIVJolnS. That is right. 
~Ir. EI.STON. In other States, your su preme court is your highest 

COUl·t. 
1Ir. LARKIN. That is ri~ht. 
~rr. ELSTON. Now, in New York, your supreme courL is inferior to 

your cou rt of appools. In our State, t he court of RPI)enls is inferior 
to Ihl' supr('m{' (>OU I'!. r don't likl' to gl't Uflmes too ong. Tn other 
words,on theothel' haud, I he" United Stat{'s Cir(>uil COUrLO r Appellls" 
is longer t han the "Supreme Court of 1Jilitary Appeals." Bu t we 
ought to have something that would be different than " Judicial 
Council." That sounds too much like a city council. 

:"Ir. L ARKIN. It sounds like a round table, instead of a court. 
~[r. ANDERSON. Why don't you move it? 
Mr. BROOKS. I t seems to me it would give strength to the whole 

idea Lhere. 
Mr. AN·DERSON. I think so, too . 
.Mr. BROOKS. Admiral R ussdl is here. I am wondering, would you 

make fI. suggestion, or do you have OIlC, sir? 
Admiral R USSELL. "The Court of ~1ilitary Appeals" seems all 

right to mo. 
},[r. ANDERSON. YOli meRn leave out the "Supreme"? 
Admi l'a l RUSSELL. I wouldn't think you need that. You ore not 

comparing it with any othel' a ppellate court.s. The only appcllate 
court t hcl'c is is in th e service. 

~1r. BnooKs. I think perhaps that thought is good, lOa, bC(,fl USC, 
after nil, while lhis is supposed 10 be the supremo body, therc is a 
way to go higher than that, and that is to the PrcsidenL; is there not ? 

:"1r. L AnKIN. or coursc. A.nd there is still !l way to ~o to the Su­
preme Court of the United States, actually, and that IS by hnbefls 
corpus. 

}'Lr. ELSTON. I think the shorter IlRme is preferable. Thc only 
reason I suggested "Supreme" is because someone sa id if you say 
"Court of Appenls," it might imply that there is a su preme court 
above that. 

1\11'. LARKIN. Yes. 
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!\fro EbSTQN..\nd , or {'ourse, there isn't. 

)I r. L.-I. UKIN. WE.> would accept the" ]..[ilitary Court. or .\ppea ls." 

)Ir. DUOOKS. )'loke 0. suggestion to leave ofr the word "Supreme." 

;\h-. ELSTON. I would suggest, Mr. Chairman, to hrin~ the issue to t\. 


vote, that we make it " The Court of :\lilitat·y Appeals." 
~[r. RI VERS. Seconded. 
)11-. BROOKS. You heard tbe sug~estion made as n motion . Is thero 

any objection to it? If not, then It stands adopted. 
Now, suggl'Stioos have been made regarding two or three other 

m atters and we baven 't passed judfl'menL on them. 
)'Ir. ANOEItSON. ]"Ir. Chairman, l: would like to bring thaI. limita­

tion to 0. head by offel·jng 0. motion , if 1 may . 
On page 54, line 20, after th o word "three"­
).[1'. DnOOKS. What. article? 
Mr. L .... I(KIN". 67 (It) . 
•\[r. A NDtmSON. Arl.iclo 67, page 54. 
 

Mr. I3nOOKs. Yes. 
 

]-. [ r . ANOEIISQN. Lino 20, i1Jtel' tbe word "three." insert Il no r mOI'o 

tho.n five." 1 think with tbe pt'Ovision in 68 (b) for th e tlp poi nlmunt 
of additional members of Lhe Judicial Council in tbe event of nil 
emergency, tbnt. that gives us a desirable limitation in time of peace. 

:l\ fr . RIVEllS. After the word tlmcmber," put " no moro than five". 
~Ir. BnooKs. Aft(,I' 'Ithrce"-­
)[1'. A:-WERSOX. It. willl'cad, thcn, li The .Judicial Council sholl be 

composed of not less than three, nor more than fivc members." I 
would like to ha\'e the service comment on that before we proceed. 

) 11'. BIIOOKS. Let us see what the comments (Lre. Would it bo 
bett('r to have sevell or five there? How wouJd that work in rerercnce 
10 t.wo panels? 

Admmt.! R USSEI,L. Are you asking m c, s ir? 
 

).[1'. BROOKS. Well, J was reo.lly speaking to i\lr. Larkin, but we 


would be very happy, Admiral , to ba\'e your ideas on it. 
)11'. R,vlms. " Te could ha..·o two panels if we had soven . 
Adlll irni R USSELL. 1 haven't though t lhis through , ~Ir. Chairman, 

bu t, as I was sitting here, I was llunking wc frequently have court 
m al'liil.1s appointed with the pro\'ieion that. allY five (L1'e empowered 
to Itet. I don 't know whether that would havo any application here 
or not.. 

~rr. ELSTON. I don't think so. It is a separate creation. 
:1\11'. BROOK S. n you have lhl"Cc (Lnd not. more thnn five , you are 

goi ng to have three constituting a court and then vou will havo two 
left. Now, how that. two aCLually will help a great d enl I don ' t. know. 

1\1.1'. J~ LSTON. Tho lhoughl that occurs to me, ~ [ r . Chairman, is 
lhis: If the appointments are made they are going t.o be fol' life. 
Now if you ha v(l 0. pel'iod of em ergency and you ftppoint.five, and they 
are for life, they aJ'C goi ng to s tay on Lhe court until they die or I'('t.ire, 
wherens if you havc II. definite number plus this provision t.hat. allows 
emergency nppointmen ts, the emergency appointees would remain 
oilly unti' the close or the emergency and the Presid ent wou ld thCll 
Iliwo the right. to removo them. Supposo you said " lcss tho II threo 
nor morc than 6vo" and the law went into effect immediately. 'There 
would probably be enough cases to justify five at t he pr('S('lIt t imo. 
Now that meo ns fivo rrom hereon ill . 

:\11'. LARKI N. ThaI, is right. 



:\Ir. RlvEns. Until two of them die or ret.ire. I lun wondering 
whether it would be bcltf'r to lu\vc a. dcfulitc number, sny three, pills 
the temporary appointments that we President. might. make. What 
do you think? 1 would like to ask ).[r. Anderson, the one who offered 
the motion, what he thinks. 

:\Ir. ANDi;RSON. You mean you would ilmend that so that it would 
be not. less than three nor morc thaD three? 

:o.lr. ELSTON. 'flw thought jus!.. occurrcd-­
:\11'. ANDEUSON. Or just sny three members? 
:\Ir. ELSTON. We should make it a definite number, who will be 

liretime appointees. When if their work load gets too heavy , Lbo 
})r('sidenl ca n add aile, two, three, five, or any number he socs fit. 

:\Ir. LARKrN. Perhaps you could do it this way, :\11', EisLon. [£ 
you dC'Sil'c to limit it to three as the permanent oncs, then in 08 (b) 
you could modify it so lhot in lime of emergency the President could 
appoint one or Illo rc ('ourts of th l'ce-­

),1 r. BnooKs. Pflll('ls. 
Mr. LARKIN. l>allcls, really, what it amounts to, oj' one 01' more 

tcmporary judges. 
MI'. D~;GHA~'FENmEo. ),11'. LfLl'kiu~-
)'lr. LAnK IN. Oth('rwise, if you provido for three pcrmanent judges 

nnd lh(,ll find the work load is heavy for six monlhs and you wnnt, 
nnothCl', yOll eould only appoint him permanently. Perhaps you 
oug:ht to iu\v(' the right to appoinlnllothcr in peacetime lemporft1'i1y 
and then in wllrlime appoint temporarily a wholo suhsidiaJ'v pane! 
or two pall('is, ir needed. " 

)'lr. D~~G1tA.'n;Nltn:D. ),] r. Larkin, ir he just appointed one, though, 
so lhal you had foul' tlH'l'e for a while ond two went one wuy and two 
weill the other, there wouldn't be nny decision. 
).11'. LAnKIN. Thnt is righL. 

),11'. Dt;GRA~·~'ENmED. It seems to me you hll.ve to keep nn odd 
number thel·c. 

~Ir. LAllKIN. WeB, you wouJ<I iuwe a decisioll, in thllt I suppose the 
tie vote would nct as an afl'u-mancc. 

i\lr. BnooKs. \\ hal, we would have to do, as things nre now, we 
arc going to ha \te to chnnge ovel' hcre in article 68 thc uSllgc or tho 
term ",Judicial Coull(:il". 

i\11'. LARKIN. Oh, yes. 
~[r, BHOOK S. An(1 if wo follow llmt Lhoughl, we nrc goillg to iuwo 

La go further find pln.eo lh('r('. "on(' or more tf'lllporal'Y PlllWis be scI, 
up," inslNld of l'('fel'l'ing La "Judicial Council fldditiollaJJy set up." 
T hen we t1l'(\ going to hnvo to spceify that, they shllll 00 su hser vient to 
the COurt. 

:"Ir, LAltKIN. I think if you mllke it tlu'ce in 6i (u), wo cun ('IU'I'Y 
through Ihe idC'i\. by ndding to 68 (b) the pro\"ision for the tempo!'!lry 
appointmellt of 011(' 01' two judges in the President's diseJ'('lioll and ill 
time of emerg:('l1cy or hostihtics the temporary appointment, of OIlC or 
two Jlnnels. 

~lr. BHOOK S. Operating in cooperiltion with the Supreme Court? 
),Ir. L_HtKIN. Yes. 1 think that would wOI·k. 
i\ l r. SMART. Whnt is nil cmel'geney? 
~Ir. LAnKIN. Pcrhflps wc'd bcttcr say, "in time of wllr 01' emcr~ 

geney." 
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Mr. ANDEnSON. I thoroughly agree with the idea Q.xprcssed by 
lli. Elston that. we limit. it. to three members and make that line 
read, HThe Judicial Council shall be composed oC three members, 
period."

Mr. BROOKS. lYlr. Anderson withdraws bis motion and now moves 
that the court be limited to threemcmbers; is that right.? 

Mr. ANDERSON. Yes. Strike out the words unaL less than." 
Mr. BROOKS. Strike out. the words "not less thll.ll." Is there any 

objection to that. thought.? It not, then the motion is agreed to. 
Mr. S"IART. Mr. Chairman, does the committee desire to refer to 

these appointees as members or judges?
Mr. HARDY. I t hink in that case it would be members thero; that is, 

members or the court. 
Mr. ANDJ;ItSON. It is going to be culled "Tbe Court. of Military 

Appenls." Wouldn't, they have to be judges? 
Mr. SMART. Of course, once they Ine on, they become a judge. I 

just want.ed to point out. thatlit.t.ledifTere.nce in there. You may wish 
to cOllsidCl' it or leave it. as it is. I have no pnrticulnr feeling. The 
st.n.t.ute I1S to Federal court.s says" judges" specifically. 

Mr. BnooKs. Now, bow far do we wnnt to go toward making this a 
Federal court? 

Mr. SMAUT. Well, it becomes a specinlized Federnl court. 
Mr. BUOOKS. What is the pleasure of the committee? It seems to 

me it ma.kes very little difference there. 
?\fr. ELSTON. You do sny members of a court. 
Mr. BnooKs. And .Members of Congress, too. 
Mr. ELSTON. And 1I1embcrs of Congress. So you would be saying 

members of the Court of Military Appeals. 
~rr. BnOOKS. 1 think , too, lo refer to them as members is more in 

barmony wilh what you ha.ve in your cow·t.-martial procedures all the 
way through. It refers to members of a court. Is that right? All 
of them are called members . 

Mr. ELSTON. ~I embers of the court, yes. 1 notice as to the Court 
of Appeals of the United States it says "there sho'!l be in each circuit 
a circuit court of appeals"- tbey bave changed the name since to 
Court of Appeals-"wbicb shnll consist of three judges." They use 
the word "Judges." 

Mr. BROOKS. Well, if Lbere is no motion to offer it, let us pass on 
t.o something else. 

Mr. ELSTON. Mr. Cba irman, wouldn't we now have to amend 
subsection (b) of urticle 69? 

Mr. DnOOKS. Yes. 
~lr. ELSTON. 'l'o provide t.hat ill time of emergency th!' President 

may direct. that one or more temporary courts be established for the 
penod of tho emergency, each of which shall be undel' the general 
superv ision of the Judiclill Council. 

In other wordH, if the wOI·k load gets heavy he would havo to 
appoint an entire court of three members. 

Mr. SMART. Well, the idea was that if the work load gets heavy by 
virtue of n state of wa.r or state of emergency-­

}oIl'. ELSTON. Say in time of emergency. 
11r. SMAUT. That is right,
Mr. ELSTON. In other words, there would be- no advantage in 

appointing one me-mber because three members hnve to mnke & 

decision. 
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Mr. SMART. That. is right. 
~Ir. ELSTON. And there would be no advantage in appointing two 

members. You would have to take a. member away from the other 
court. 

Mr. PHILBIN. This section permits them to Sl't up the number oC 
councils required by the c.mcrgenry, doesn't it? 

~lr. ELSTON. Yes; it would r,crmit the President to appoint emer­
gency courts. But the thoug lL now is should he be permitted to 
appoint onc member of if he m(lk cs nny appointment he has to appoint 
three. 

Mr. PHILBLN. He would have to appoint three under t.his language. 
Mr. ELSTON. ll. seems to me tbe only way you could handle the 

matt.f"r would be to appoint three. 
:l>.lr. PllILllIN. Wouldn't. they have to be const.ituted as R unit? 
i\{r. ELSTON. Yes, that is it, what the Rmendment snys-
The President may direct that one or more temporary judicial councilll be 

established. 

It. doesn't indicate members. It. just says "three or more tempo­
rnry judicial COllnci ls." 

Mr. BnoOKS. Why not let it read Lhis way: 
In time of emergency the President rna)' direct that one or more panelll of three 

mombers be established for the period of the emcrgency, each of which shalt be 
under the general jurisdictioll of the permanCllt court. 

]o.'1r. PIIILB1N. Don't you think that languuge is clear cnough-"one 
or more temporary judicil1l council ?" That language certl1inly implies 
thnt the appointment shall be made as three members and a separnle 
judicia l council shall be set up. 

Mr. UIWOKS. Off the record. 
(Discussion off the record.) 
Mr. BIWOKS. Back on the record. 
You have to have every tempora.ry panel in some respects nnder 

the direction ot the permanent court.. 
1\lr. ELSTON. And yet you don't want the pCI'mallent court able 

to overrule thcm, do you, on a decision, in 0. particular case? If you 
arc going to do tha.t, there is no use in having the separate court. 

Mr. BnooKs. Of cOUJ"Se, Lhe wily thc FeJeral court does in so many 
cases where they set up a temporary panel, sa.y the Court of Appeals, 
is they will assign a certain number of permanent judges to the 
Lempomry panel. The Court of Appeals does that ofLen nnd in that 
WRy tries to hnrmonize the jurisprudence. 

Mr. ELSTON. or course, they have a differcnt situation, because 
they have a Inrge numbcl' of judges and they have the power to assign 
them to various jurisdictions to help a particular court catch up with 
its docket. 

J\lr. BROOKS. Coming back, then, to Mr. Anderson's suggestion, 
would it be better to hnve a permanent court of, say, seven members 
that can si L ill seJlarate panels and in the evenL or 1111 emergency, 
temporaJ'y panels be brought in? 

1\11'. ELSTON. Well, I would thiuk, Mr. Chairman, tha.t if you are 
going to do lhat, you are going to create perhaps mOl'e lifetime jobs 
than arc necessary. You would ereata se"en lifetime judgeships and 
dtcr n few years, with the war over, there might be not enough work 
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Cor seven. Thcn you have a lit.tle clumsy situation there. You would 
IUl.Ve thr{'c in one c()urt aud four in anothru-. 

~Ir. BROOKS. \\"1.'11, 1 merely suggest seven, but. you might como 
back to five. 

:\ 11'. EI.STOS. It seems to me--­
~ rr. BnOOKS. 1 11111 not. urging that. I am just pointing it, out, to 

you. I wasn't entil'e1y unfl'iendly to the suggestion originaUy mlHle 
by Mr. Anderson. 

Mr. ]>IItLRIN. Don't. you t hink t hat is somewhat. wlwieldy, to have 
1\ body of fi,'c or seven'? This more closely resembles the ci rcuit court. 
of appeals, rather tuun an individual district, cOurL. 

~ I r. BROOKS. "'hal is the Ilyerage circuit court of nppenls number? 
:\ 11', DEGIIAFt'E1'>IUED. Three. 
\Ir. P II II.D IN. T hree. 
,\ Ir. LAnKIN. How about t his possibility, o f ha\'i ng three pel"lllQ· 

uent judges and lhell tt provision for appointing additional ones 
eitlH'1' in groups of three or otherwise Iwd t bell having of tho totul 
PC'I'IlHlllcut IHld temporary judges any t.hreo nuthOl'iz('(i to siL ns n 
court, on thc theol'Y that during heavy peak loud 'you wou ld hnve 
0 110 of the permanent, juuges sitting with several of the t('mporilr'y 
Olles, find thcn give cach three who sit, us a court IUld who constituto 
a quorum of th" court, power to fi nally decide whate\'er cns('s is before 
them, I('aving the threo perlllanent judges with the fUllction of this 
yeilrly Il" ' iew'? 

\ 11'. ELSTON. I would sec no objection aL nil to thlll. In luct, I 
th ink that is thl' way it should be. 

~ r r . LAltKIN. Yl's: 
:\ 11'. BROOKS. Of course, iC you do that, then you arc going to haxe 

to pro"ide here thllt ono judge shall be nominated presiding judge, 
with authority to make those assignments. 

~ I r. LAIUON. Well - ­
~Ir. EI.STO"" \\'cll, that is dctail thnt can be worked out. 
~It·, LARKI:>:: T hat is right. 1 don't th ink t h{>\·e. is any g l'cat prob· 

lem to lhat. I think we call work that. out right in here. 1 think 
that is the most flexib le. You would mako a provision thilt at least 
Olle pcnnunent judge nnd two others Ill'e a quorum of the court. at 
!lny time und t hen when the emc"gcney is over, you dm» your tempo· 
rlU')' j udgl's. 

~ r l'. ELSTON. Yes. If you didn't huve some such p rovision, olle of 
til<' membcrs of the permanent pnnei cou rt might, becoml' incnpaci· 
tated nnd lhey couldn't, reach out and bring in some othl']' j udgo to 
sel've in his place. 

IVII'. LA RKIN, That is right. 
~ I \'. BROOKS. 'It thcre is no object.ion, then, I will suggest th at ~ Il' . 

Smnrt. and ~rl'. La.rkin be authorized to draft npPl'opl'illte language 
which we can pass on later on. 

'\ Jt-. AND I,aSON. ::'.Ir. Chairman, may 1 ask one more que"tion in 
('olllu,(,tioll with subsection (b) of artide 68? 

'\ [... BnooKs. Yes. 
'\h. ANm:nso ..... In time of emergency, just whaL ('onstitutes nn 

I'lllcrgency? \\'h('n it is dedared by the Presidcnt 01' the Congress 
to I'xist 01' do you mean in the ('vent. - well , say that the pr('Sl'nt 
cnlt'l'gcllcy nnd the war are cYl'ntually dednl'cd tf'l'1ninat('(I? 

'\[r. LARK IN. Yes. 



1283 


:\lr. ANDEnso~. Bul then' is sti ll ft work load that constitutes on 
clllcrg('IlC), ns fill' as ['('vi!.'w of ellSl'S is concerned? 

), 1r. L,\ lOON . No; W(' didn't contcmpla.tl' t haL kind of nil ('tnel'gclley. 
),11", Ar-;n.;nSQN. 1'111\1" is what I ""ulted to know. 
).Ir. I ... ,\RI\ I ~. W(' lU('an fl IlIttionni l'lllergcnc\", The slate of emer­

gency WIiS t il(' idea hNe . 'I' ll(' fnet that. th(' l'c IS tl IDeal CUll'rgcncy in 
the court was not contempilllt'(l. 

:\Ir. BnOOKS. Suppose your work lond does gl't too iwavy, why 
~houldll't it be intcrprNf'd to meall nny ('merge-He,}' which throws the 
('(lU I' L far behind in it!; work'? 

),fr. 1.•. AnKls . Then, I would take out the woro "l'mergellt'y" find 
-:sy " llw PI'('sidt' llt , in his dis('l'elion." 

),11'. ELSTOX. Why wou ld n't it be bettcl' to say "in ti lll(' of ('mel' ­
geney decilll'('(\ hy tilt· Pl'l'si(h'n L01' by COllgl't'ss t.o ('xiSL"? 

:\ Ir ..\ ~DgHSO:-;. I InlS afl'nid that limited il 100 much. 
::'-oIl'. L ARKI..... ThIll is Whl1t we int('ndt'<i it to be. 
::'-ofr. ANDEnSo .......\fy though!., Chfi ri ic, is it, might. not. be a ItatiOllol 

t'mCl'grll(''y ded urcd by the Pl'esi(\ r nt 01' till' Congr'css to (·xisL but 
~imply fin elllrl'gl'llCy bt'{·ilUSt· t.hcl'e arc so mnny CASes to be I'evicwcd 
whcII tl1l'I'C is [10 natiolla l elllcl'g('llcy. 

::'-o Il'. L ARKIN. J t.hink I should say the[,c , if the court falls behind 
during the COUl'S£' of its work for n YCII I' , lI ('a\'cn knows tlw Fcderni 
courts and muny Stut(' COUl'ts arc be hind fot, yellrs tlnd years. It is 
not drsirablc ilt 1111, bu t it wouldn 't last so long t.hl1t wu cou ld n't, come 
back to Congress 1111(\ point it out o..nd gl'L an uuthorization for iln 
ndditional numb('1'. 

:\11'. PllILlH N. Thill is ri~ht. You could alwilys come bo..ck for 
authority t.o appoint an addl l iOllnJ number. 

:\fr. BROOKS. Bul tll('re is this about it. One of til(' greu!. ('l'ilitisrns 
I hefit· now about milila l'v justice is th(' delay. And I have h('al'd this 
group hcre l'('f('I' to till' tit('t thaI in mllny etl s('s 11 mUll S(, I'V('S out his 
SNltt'lI('C b(·fol'e he has a hcal'ing on his apP\'1l1. Now, if we an' going 
to sit ba('k and let I his ('Ourt g('t as far behind as SOIll(' of the8(' F('derRI 
('OUl'ts Rre in the hllndli ng or the ('ns('S, then, theS{' mell nrc going to 
S('I'Vl' their S('n1('1I('(' long b('fol'(! tht'y arc d isposed of hrl'/' by \,ho 
.\ppell tl..te COlll't. 

:\fl'. LARKIN. TtliH i>l wry undesirRble, T ngrce. 
\11'. B ROOKS. TILesI' Ilrc all crirninnl cases. ~ow, (L civil cnse may 

l'ock nlong for ,Y('i\I'S without fL, serious iu just icc being dOlle. .But no t, 
so with a criminal eas£'. 1t ough t to be diS\>oscd of promptly. 

~Ir. L ARKI/,\,. Well , ns I understood it. all( as Colonel D insmore, at, 
least, tcstifi.cd befoT(' the cOllllnit.tec, as fllr ns the ll,ppeJlatc end of 
processing cuscs is concented, it hilS not becn lind is not now long. 
His g ll{'5S was that it \\'as completed within 2 or 3 months. I t hink 
there hus oecasiollilJly been some complaints a.bout delay in bringing 
men to trial. Of COtil'Sc, t herc have been complnints about bringing 
them to trial too quickly. So it is un indiv:dual cu.so problem pretty 
much. Du ring the war, of course, I dru'c say there was ('onsidernbie 
delay in thc processing of apprais, find thaI, would be the time 111, 
least whel'c you eould come forwlll'd with these emel'gellc,Y extra. 
memhers. Bu t J 1111."(, no strong feeling on it ono wa.y or the other, 
frank ly. 

\ '11'. BROOKS. D o YOtl think this council will be able to keep down 
to date with their cases? 

:Mr . L ARKIN. I th ink so. 
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Mr. BnOOKS. As written now? 
.Mr. LARKIN. I think so. 
Mr. BnooKs. And there is 110 roason for giving nny cmcrgoncy 

power during time of peace to tho President to increase the panel? 
Mr. LARKIN. Well, it would be safer that wny. 
:Mr. HARDY. Well, Mr. Chairman, since these nrc going to bo tem­

porary appointments anyway, I don't sec any serious objection to 
grantmg wider discretionary powers to the President. 1f you have 
tt. heavy work load, it nlay be necessary to appoint an additional 
mmlbcr of members for a very short period of time to clenll the thine­
up . It scems to me we ought to make provision for it in bere ana 
broaden this word "emergency" by some cUlcr phrase. I don't see 
where it could hurt anything since these aro going to be purely 
temporary appointments. 

l\Ir. PHILBIN. Roughly, how mnny general courts mart.inl are you 
baying per month in the Armed Service? 

I\ lr. L ARKlN. Sir? 
NLr. PIIILBIN. Do you have any informat.ion as to how mnny gen­

eral courts martinl you are now having per month? 
Mr. LAUKIN. Yes, I do. 
Mr. PHILBIN. Would you give t.bat. to us roughly? 
I\lr. LARKiN. Well, the Army is I'Unning about. 575 a month. 
Mr. PBlLBIN. These are general courts martial? 
Mr. L ARKIN. General courts martiaL The Air Force is averaging 

150. I will have to calculate the Xavy's, unless Admirfll Russell 
knows offhand. 

Admiral R USSELL. About. 460 a month. 
Mr. ANDERSON. What. docs that. total? 
111 ... PHILBIN. Around J,1 85 per month. 
Mr. LARK IN. ThilL is lrials . 
.I\ [ r. A NDERSON. How llIally might go up to the Judicial Council? 
I\lr. LAHK IN. That is it. I don't know wbat percentage have 

pleas of guil ty, which probably wouJd-­
/\11'. PHILBIN. These arc actunltrirus? 
Mr. LARKIN. Tha t is right, which would create no legal problems. 
~[r. PHILBIN. ThcS(' don ' t refcr tQ pleas. I mean you nte talking 

about trials. 
roo!r. LARKIN. That is right. 
Colonel DINSMonE. Mr. Chairman, I made some figures for the 

Army and offer them for the record 	 	at. this time. 
i\fr. BROOKS. Without objection , it. is so ordered. 
(The matt.er referred to is as follows:) 

ARMY ESTIMATE; OF NU~UH;R OF C"SF,S WHiCH TH.; COURT 0,. J\[IT. ITARY ApPEALs. 
WOULD HAVE AUTHORITY TO HEVIEW UNDER 'fUE PROVISIONS or II . R. 2498, 
EIOIITY~"'IRST CONGRESS 

Tn estimatiug the volume of work of the court of military appeals under the 
uniform milit8J'Y code, it is tl88umed that the cour t will receive applications in all 
cases which it is empowered to review. Any other assumption would amount. to. 
mere speculation. II. is not. to be supposed that a person convict.cd by a court 
martial wilt be oontent with an unfa\'orable decision by Rny but the highest 
authority. Although the court of military appeals may refuse any Buch applica· 
tion, it un do so intelligently only dter a careful examination of the contentiOllS' 
presented. 

During the World War 11 fiscal years 1943-46, inclusive, the approximate 
numbt'r of general eourt-ml\rtil\l Cft.SCS tricd by tho Army (including Air Force 
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cases, which were then tried by the Army and which it is impracticable to segre­
gate) averaged slightly more than 24,800 per year. The best available informa..­
tion indicates that approximately 15 percent of these cases resulted in acquittals 
or sentences which did not include dismissal or dishonorable discharge. 

DUring tbe same period tho approximate number of cases tried by Army 
~pccial cou rts-martial (including Air Forces cases) averaged 102,000 per year.
During this period Army courts did not have authority to adjudge bad conduct 
discharges. It is estimated, however, that had such power existed at. least, 6 
percent of these cases would have resulted in scntences which included bad 
conduct dischll.fgcs. 

Late5t a\'aiIable fi gures indicate a peacetime a\'orage of A.rmy general court­
marlial trials per year of approximately 6,600. Deducting an estimated 15 per­
cent for cases resulting in acquittals or sentences not including dismissal or dis­
honorable discharge leaves a balance of a l>proximately 5,600 Army general couf1, 
martial cases per );ear. 

138.1!ed on late><t available illfoTlnation the approximate number of cases t ried 
by special courts-martial by the Army in peacetime will a\'erage 37,000 per year, 
at least 6 pereent of which, or a llProximately 2.200, and ])Tobably more, may be 
expected to resUlt in sentences which include a bad-conduct di.~charA:O. 

llecapitulating the foregoing estimat.c8 on the bssill of World War It experience 
gives a total ill wartime of a llProximately 21 ,000 Army and Air Force general 
COllrl-martial cases (24,800 ICltll 15 percent) and 6,000 Army and Air Force 
apecial court-martisl eases (6 l)Crcont of 102,000), or a combined tot al of about 
27,000 eases per year, or more than 2,200 per month, which the Court of Mili­
tary Appeals will be empowered to review. 

I n praceti me the apl>roximale fijtU tC8 are 5,600 Army general court-martial 
eage.~ (6.600 less 15 percent) and 2,200 Army special cou rt.-Illartial ca.«es (6 per­
cen~ of 37,000), or a combined total of about 7,800 Army ca..~ per year, or 650 
ca!E'8 per month, which the court of military appeals will be empowered to 
TC\·iew. 

Colonel D,xsMoRE. T mad!.' a spot check for 1 year whieh T thought. 
wus fairly txpicaJ, to det£'rmine the number or ('asl's which did not. 
result in disbonorabll' dischargcs 01', in other words, the kind of cnse 
thnl would not. go to the ,]udi('illl Council, which nrc acquiLtals and 
CRSCS not inyolving dishonol'flolo discharges, roughly. 

:\'fJ-. B noo KS. Y ('s. 
Coloncl DI NSMOHt:. And the cxact. percentage was 14 .8. So I look 

15 pt'rccnl. So you could take 15 percent out as cases whic.h would 
not, be eligible fOI' considcration by t he Judicinl Counci l. 

).[1'. B ROOKS. You mNln OUt. of 575 you would take 15 percent. out.? 
Colonel D' XSl,IORE. Yes, sir. 
).[r. B ROOKS. And those would be the cases that would not go to 

the highest tribulllll? 
Coionl'l DINSMORE. The 15 percent could not go {md the ba!nnce 

could go. 
~[I·. BROOKS. The balance could go; 85 percent could go? 
Colon('1 DINSMOllF.. That is right. I don 't. know about tho Nosy. 
:Mr . oEGR.... FFEN nmo. Do you hiwe a judgmcnt as 1.0 what. per­

centng:e actually do go, CoIOl1(>I? 
Colonel DINSMO n t:. Of course, we don 't know, 1ft,. dcGmffenried , 

brcllllse this is ncw. I would say, and the Army fecls, that the on.ly 
snre Ilssumption to mnke is that everybody who has the right. to 
apP('lli to t h(' Cou n"il will do so. 011 the theory th a.t nobody is sat.is ­
fied wit h n decision whieh invoh"l's serious consequences without. a 
de{'iRion oy the highest ll'iouna!' Now, t hat doesn't meau the 
Council is going lO take t hl' case, you understand. 

).[r. L ARKIN. That is t h e point, you see. The Council will take tho 
Ctl.SO only if good cause is shov,rll by the petit.ion . You must figure 
further the number oC absence cascs that are tried. 'l'ho percentage 
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varies in lhe service, but it rUllS nnywhere from 50 to 7,1) pe l'erult, 50 
to i5 percent of thl' ("ases arc absence cases, which uSlIally do not. ha.v!' 
8 serious question of Inw in them. Sometimes they nrc vCl'y s imple 
cases. Unless the Olilil Cfln make out a good question of Inw in his 
petition, the Judicill l Council won't entertain those cases. So it is 
YCJ'y difficult to judge how many it will be. We will just ha.\"(~ to hElVe 
cxpcrienc(', It is speculative. But it certllinly couldn't or will not. 
be til.;> fuU number of trials because some of them i\fC picas of gui lty 
and a large number of them arc absence cases which give rise usually 
to no question of law, 

l\ fr . PHII,B IN . The colonel estimntes tbat about 85 percent of them 
may go to the Judiciol Council. 

1\fl'. L A IU\lN. Yes; but. he can't and I can't say how many of that 
85 perCCllt won't luwe a question of law, since a large proportion of 
them are absencc cnses . 

.i\ h·. PlII LIJIN. That is l'ight. 
NIr. L ,\HKIN. We just can't teU. 
Colollel DINSMORE. That is true. 
MI'. SnOOK S. 1 would likc to heRr from the admil'il.l- ­
Colonel DINSMOIt E. Moy I say one more thing? Will YOll ex('use 

me, si r? 
Admil'lll R USSELL. Surely. 
Colonel DINSMORE . We wouJd like to poin t out that although the 

Council is IlOt going to consider nll the cases tlHLt nl'C sent w it by 
pctition, those petitions hove to be e..'\':nmmed. 

:'>. [1'. PmLIJ1N . Thnt is rigbt. 
:'>. Ir. OEGBHl"EN1UEO. How muny do you think the Judicia l Council 

or the. court 01' whntever we cali it should consist of? 
Coionci DI NS)IORE. I haven 't thought that out, sir. 
Mr. BROOK S. Admiral. 
Admiml R USSELL. J think we ('auld ~ive )'OU II. fairly good rstimate. 

Based all the present strength of tile ~a",y, we get about 460 cases fl 
montll. Of thatllumber, the type of case which comes to me because 
the people in the office are in disfigrccmenl is vel'y smnll, I would say 
probably less than 5 percent. That would rep resent probably about 
what 1 wou ld feel should be refen'ed to the Judicial Council. 

.Mr. PIIILIJIN. ]u other words, about 25 01' 30 cases a month? 
Admil'llJ n.USS ~:LI.. Not OVN that. 
MI' . PHIlAliN. Thftt would be true of the Army, Colonel? Do you 

think that pcrccnt!1g(' would be higher in tbe Army? 
Colonel DI NSMORE. OUt· estimate would be very much higher. 
:'>.fr. PUII,I)JN. Why should there be such a disparity betweell Ihe 

ArillY and the Navy with regard to tbose figures '! 
Admiral HliSSt:LL. Well , ns 1 understond, tht' Colour! eSlimat('d the 

numbel'Lhot could go tiWr(' . Surely. T agree tllfit 85 pm'cent of th eso 
people that fil'e convicted and nppea l would be su bjccl to that action. 

:\fr. PUILHIN. But you feci nctunlly thot you will only have 5 pCl'­
cent who mfty go , and he says 85 pcrcent may go. Then' is It wide 
disPfil' ity there. 

Admil'Ol R USSEI ,L . We ore talking about two different things . 
.1\11'. BnooKs. It a ll or the scn'iccs have even your figure, that would 

be nlmost a hundred CIlSCS II.. month ? 
Admiral RUSS ~:LL . That is right. 
:\Ir. BROOK S. Would your figure include the Nfl\,y. Marine COI'!);:;, 

and the Coast Guard? 
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Admiral Russ.~ I.I•. No, sir, just the Marine Corps find the Navy. 
::\11'. BnooKs. But not the Coast. Guard? 
Admiral RpSSELL. They don't, come to us now. In time of war, of 

course, they would. 
).Ir. BIIOOKS. y{,s. 
Admirlll RUSSt;LL. But Tam not so sure. Ot course. the loto1 num­

ber gives :\'Oll some kind of all index, but. oue case if it is close snd if jL 
invoh'cd nnd rcquircd fI lot of l"(!Search , might take up more time thnn 
25 cns('S that go up all appeal. 

.\ 11'. BnOOKS. And , of course, I can conceive this, too, that initilllly 
this militllrY court of appeals might have 11 O1U('\l hf'lWicr work load 
than it would subsequent ly. There are many points t llftt. must be 
ironed out initia lly. 

:\[1'. LAnKIN. 'rhot is /·igLt. 
:\[r. BnooKs. And nfter thai, it. might be your work lond would 

drop off ond lhnt is the renson it occurred Lo me nil nlong that. perhaps 
it would not be too ful' out of ol'del' to permit the Rppoi n tlllcnt o f 
oddiLional pnnels of t,he court. ovon during t imo of pence. 

Admirnl RU8IH~LL. Yes, sir. I might say t.haL tbis is ono mnHer 
t.llitt I wllnted 1,0 discuss. We talked about it just before the hearing. 
The 1110'·e we enn get sh ipshape before it. goes to t he Jud icial Council, 
the kss wOI·k thcro will be fo r lhaL body . 

.1\11'. PIIJI,J\ IN. I desire to pursue the- inquiry rcgarding the WQ l'k 
load , liS suggested by thc gentlemall from CaliCornin , because 1 think 
we should determine herc os closely as we could just what burdcll thero 
would be upon the Couneilond provide for it, so that if it was a heavy 
burden th('y might, come back here and seck additionollegislation to 
creat.e odditional councils iJ required. 

Admirnl RUSSELL. There is ooe olhcr comment 1 would like to mah, 
nnmcly, with the increascd power of the special court 1ll0rliaJ, I look 
for n goodly reduclion in the mmlbe/" of general courts. ThI'Lt is one 
of the supporting reasons for it. 

!\fr. LARKIN. Yes. 
1\11'. BnooKS. Thonk you \'e~T mucil, Admiral. 
Mr. PIIILIlIN. Do you tl1ink, i\[r. Larkin, it would be safe or renson­

ablc for us to go along with the proposal as now contained here in 
subsection (b), I belicve it is, and then sort of Icst out for a. ccrtain 
pC'riod til£' nl1lnbe1' of cases coming before the Council ilnd se(' what 
thC' work lond is, und then if it is obvious that. we oughL to have 
additional coulleils WC' Ciln provide for t.hat? 

M r. L ,Ht KIN. I think thaI, is the best way. It. will be tl lillie mo re 
f\exibl(' if you said, "TIlt' Preside nt , in his d iscretion," rMhcl" thon 
limiting. him 1,0 II term of emergency, bu tr---­

),1 ... BIWOKS. Why couldn't you be more strict thll, ll that nnd say 
"in tinH' of natiOnal ell1('rgeney" or "in time of judieinl e llH'rgcnC'y"1 

MI". I~LSTON. We ll , Mr. Choinnan, isn't it true that the wOl·k lond 
would COIllC on the court aft.er the emergency is ovcr? T he cnses 
l'cn.lly don't pil£' lip until about the conclusion of the wa1·. 

),11'. P UILSIN. 1 hope we are not-going to keep these boys in custody, 
when thcy llrc ready for on adjudiCiltion of their cnse, Thllt is tile 
purposC' of creating odditionnl councils, 1 take it. 

. )' l r. ELSTON. I mean the emergency might be over, but they would 
shll havc a tremendous WOrk lond of cascs. Technicnlly we 01·0 still 
ol. WAr, but the emergency is ave/" nnd you have II. lot of cases on hand, 
haven't you? 
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Admiral RUSSELl •. We found after the last 2 wars that. the work 
load lag is about 18 months. 

Mr . BROOKS. Which is too long. 
Adm iral RUSSF.LI•. However, 1 would like to invite tho at.tention 

of tho committee to this: Tho emergency-and I have forgotten 
whothor it was a l'osoiut.ion or not boforo tho Congl'oss-was declared 
over for some purposes, but not for other purposes. I assume that 
this would be one of Lhe things that would be considered. 

Mr. BROOKS. Of course, if you permitted 8. dual construction in 
reference to that phrase, either f\. naLional emergency or an emergency 
ill the court requiring additional panels, you would cover that. 

I\ l r. LARK1~. Yes, ThilL is- ­
~lr. ELSTON. ).lr. Chairman, I am wondering whether somt:' Innguaga 

something like trus wouldn'1.. be sufficient, then. Say in time of 
national emergency or othcnvisc, whether the court of military appeals 
is Ullablc t.o expeditiously dispose of pending cases, tl1(' Presidont may 
dilect t.hat one or more temporary comts of military justice of three 
members ('ach be established for t,ho period of such emergency or 
until pending cases may be disposed of, each of which shnll be under 
the gene-nll supel'vision of the Judicin1 CounciL 

M I '. PHILDlN. Docs the genllemnn ofTer that. flS nn nmcndment.? 
111'. LARKIN. Or work out that quorum notion. 
:-'1r. BROOKS. Would you rather think about that a little bit or 

dispose of it right now? 
r..lr. ELSTON. I jusl.. ofTcrcd that right now withoul.. givinS il.. too 

mueh thought, more for the purpose of discussion than nnytluug else. 
Mr. PUILllIN. Thnt wou ld take cnrc of the work load, apart from a 

national emergency. 
~ Ir . BROOKS. ~lr. Smal't. 
M r . SMART. M r. Chail'lnnn, 1 think the thinking of tho conunil..Lee 

is apparcnt. Mny I suggest that you plISS lhis matlcr temporarily? 
It is nppnrent that t he cOllunittce will not be II ble to dispose of this 
and the question of 1\ eorps wbich you agl'eed t.o lake up this morning. 

~ f r. BnOOKS. Yes. 
~ l r. S"IART. 1 would like to say that Mr. Zuekert, Assistllnt Secre­

tary of Air, is here now and tbe hottr is 11 :20. 
Mr. BROOKS. ~Ir. Larkin and you, Mr. Smart, sensc the situation 

here in the committee. Would you get togl:jther and sort of Crame 
language patterned along the line that ~Ir . Elst.on suggested? 

Mr. LAnK IN. Surely 
Mr. SMART. We can frame 8Omo alternative propositions for the 

committee's considerntion. 
Mr. ELSTON. I have to leave, ] ...1r. Chairman, in about 15 minutes 

to go ovel' to tho Supreme Court to move t.he lid mission of some 
importa nt people. 

Mr. H ARDY. ~rr. Chairman. 
:-'fr. BROOKS. \fr. Hardy. 
\ 11'. HARD\". Ther(> is just ooe point in connection with 67 (a) thnt 

we discussed a moment n~o but which we didn't finish. 1 think we 
can dispose of it right qUIck. Thl\t is at the eud of the paragraph 
afr(>cting retirement. 

!\Jr. BROOKS. Yes. 
Mr. HARDY. I don't know whether this is appropriate, but lo see if 

we can wind it up, I suggest the addition of 1\ sentence: I< Retirement 
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laws relating to members of the United States court. of appeals shall 
apply also to the permanent members of the Court. or Military 
Appeals." 

;"1 ... LARKIN . Yes. We will provide for that. 
MI', E LSTON. And is it clea r that they mllst be confirmed by tbe 

Senate? 
Mr. L ARK IN. Oh, yes. 
Mr. B ROOKS. I s there an,Y obl'cction to that. motion there IUnde by 

Mr. Hardy? If not, why, It wi I stand adopted. 
In going over this now, if any of the language we have adopted here 

in these amendments needs polishing up at all, why, I suggest that 
you lake care or that. 

!>. Ir. LARKIN. We intend w do so and then bring it to you r atLentiOIl. 
I\lr. B ROOKS. All right. 
.\11'. PHILBIN. )'Iay I inquire, in article 67, on line 23 of page 54, 

whether you would change the qllllLification for mem bership on the 
Council? 

1 1r. LARKIN. Now, you baven't ns yet.. 
}. Ir. l) 'II LDIN. You confinc it to the Supreme Court. I wonder, 

bas it been brought to thc attention of the committee? 
;\ Ir. LARKIN. No, sir. lL hfLS been commented upon by witnesses. 

The commiLtee indicated that they thought it WfLS a poor standard. 
I think we could go back to the standards we used--

Mr. B ROOKS. How about the United States court of appeals? 
11r. PHILBIN. I think the language you used heretofore in the bill 

would proba.bly be better language tlllln this language. 
~Jr. LARKIN. Yes. 
Mr. SMART. A member of a State bar or a member of Lhe Federal 

bnr. 
]1.11-. LARKIN. Yes. 
1\ lr. ELSTON. I take it we still can go back over tJlis whole Lhing. 
Mr. LARKIN. Yes. 
Mr. BROOKS. Let liS go Oil. Since we have witnesses who were 

asked to come at this particular hour and if there is no objection, let 
us hellr from them. Just come up, sir. We arc happy to ha.ve you 
here. 

1 11'. ZUCKERT. Thank you, Mr. Brooks. 
}.Ir. BROOKS. The colluuittce has been looking forward to your 

appcarance. 
~Ir. ZUCKERT. Thnnk you, sir. It. is It pleasure to appear here on 

behalf of the Secretary of the Air Force and the Chief of 8ta(f to tell 
you our views on this question of a. corps in tlle Air Forc!). 

I bltve here a short, rather informal statemen t which I might read 
and thcn I will be prepared to discuss it with YOII as you wish. 

STATEMENT OF EUGENE M. ZUCKERT, ASSISTANT SECRETARY OF 
THE DEPARTMENT OF THE Am FORCE 

). Ir. ZUCKERT. "-e appre('inte this opportunity of presenti.ng the 
Air Force views and we want to tell you this morn ing how we intend 
to operate under this new code if we do not have 8. corps. We feel 
that the bill as written provides the essential protection for all con· 
cerned and we trust that Ulis committee will no t leel that any organiza­
tionnl changes arc needed wiLhin the Air Force. I am not going to 
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dwell on tbe differCllC('S bel"'cCJl the mili tu?: and civilian justice 
requirements because U nd er Secreta ry o f the N nvy Kennedy, T think, 
covered thaI.. subject. in cxccllcnt flls]lion. We, in lhe Air F orce, feel 
that under our present, plan of operation plus tho bnsic prot.ections in 
lhis bill , justice will result. to our people. 1 don't. need to go through 
the snfcgunrds thnl. arc in the bill , the requirement, for a thorough, 
impartial investigation, the requirement fo r Ii com plete record, and 
the requirements for legal tmini ng. B ut all those cmnultlli\"c re­
quil'{'mcllts we fccl constitute n basically sound system. One of the 
l'equireJnl'nts that is not. original in the bill that we feci is II. real pro­
tection is the requirement. l1m.1.. there shall be no C(lllsure or cocrcion 
by any military authority upon tbe members of the courL in respect. 
to tiny case tried bcforc them. 10 making that a military offense, we 
feel tbat has a strong moral effed. 

T he Ai r Force is in a unique position, sta l·ting ou L fresh us we arc. 
We lJu\'e been told many times by members of the Congress and people 
in the Government how for tunate we Ol'e to havC' tlH~ opportu ni t.y t.o 
SlorL wilh a dcoll slate ol·gnni zationally . We have no coq)s. We rely 
for tho furnishing of ou r tc('hnical sen'ice on th a Ar·my. At the pres~ 
ent lime we ha\'e Air F orce pC<lple. 'fhey arc all AIr' Force people. 
Wc htl\"c no legislatively imposed oUachments on om orgllllizational 
structure as iL is at prl'Sent. \\·e eonsider this problcm of organiza­
tion , thc proper organization of thc Air Foree, one of tll(' most import~ 
ant we have. And tlH'ro is at lIlis time in my ofiiee, as thc Assistant 
Seeretary for :\Iallagement, a study of the bosie lcgisilltioll that. we are 
eOllsiderl11g which will d(>5{'ribe the organization (hot tbe Air Force 
should have. It will tnke into Ilecount not. only thC' way we should 
organize ou r ]C'gnl officers, but Rll across the bonrd : Chnrlnin, medicnl, 
a nd $0 forth. We feci, in vi('w of the filet thn.L this bit docs have so 
mlllly basic prot.ections in it and in view of th e fnet t11l\L no system of 
orgnnizaLion by it.s('if can eure anything, lhat from the point of view 
of the Co ngress ilnd the efli('ient opemtion of th~ Air Foree, it would 
bc much morc prcfemble to look to our orgnniz,ltion as a whole ralher 
than this little segment in respect to onc IlSpeet. of our opcrations. 
The JlI(l~e Advocate OCI)('ral obvious1y is seriously COllc('rned wit h 
military Justice, but bcyond that he is also the chie f legal Il(h'iscr to 
the Chief of Staff of th(' Air Force. He is the counsel for th(' Chief of 
StaIr. There nrc mony I('go l problems in tl)(' Air Force that bave 
nothing to do with Illiliury justice. We use OUI' !tl\\·yers in th e pro· 
CU I'enH'llL field. \re use them in regllnl to aU Lhe r('al-cstn.te Ill\\,. We 
(eolthat by seLt.ing aside 0 1' by srt l ing Ilpar t litwyers just in tho military 
just icc field IlS oppos('d to In.wycl'S in the procurem('llt. fiC'ld, Hud Ittwyers 
In the mat.Ler of l'C'nl·est.ate Illw mny, ond we (('rl will, ue ereHting I\n 
nrti fi cial subdivision thllt is not necessary find does cl'cate it certnin 
oillouni of insulolion. 1t docs not. permit yOll to administer your whole 
opcmtion, we feel, as effi6ently ns if thesc officcrs, all Inwy('rs, in the 
Ail' Force, were treated in the sam e manner. 1 might say that 1am a. 
lawyer myself ilnd I feci that wo can, t1uuugh proper R<imillistrotiv6 
action under the control of the Secretary of the Air Foree, give proper 
rc{'ognition to the professionnl standing nnd pro£('ssiona l requirements 
oC the luwyers. 

I lost. my plil('C liNe, but T think T IU1Ve CO\'erC'd most. of the point..s . 
W(" do have an Ail' FOl'("e Judge Advocate Oenera] whoso posit ion Wlla 

cstoblishcd by Public Law 775 in the Eightieth Congress. His dcpilrt~ 
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menL within Ille Air Forrc hilS alrcady been ('slllblisilcd by Ildminis­
trnl;,,(' action. H e has <hwciopcd the rcguJution for the procurement. 
of judge advocates, for the size of his dcpartmcnt.s and fo[' the duties 
of his department. He has the responsibility for selecting legal officers 
to be judge advocates find for p!lssing on the qualification of law 
members, trial counsel, find so (OJ·th. In practice, in actual practice, 
under good nd miuislrnlioll , his rccommcndaLions will determine the 
assignnu:Oll ls to commuod. And the s taff judge ndvocates will detcl'­
mine IlSSiglUllCllls within the comm and . Briefly, we fcd that. under 
the pn'senl, system Ilnd operating ns it. docs, the Judgo AdvoCfilc 
GCIl(,l'tll docs have euu control over flll lcgni personnel engaged in the 
conduct of military j ustice. h lias be('1l argued, aod of the best 
llJ'gumcnts, I think, is ill conn ec tion wiul this mtl Lter or cfIicicncy "tH­
ings: H ow can you have command{,cople rating lawyers Oil the per­
formllll('C of legal duties? Well, as pointed out, the Judge Admcate 
General is-, in fnct, the at.tol'lley of the Chi ef of Staff 011 mlllly othcr 
nla ttC'I'!:! ('xccpt militory jus tice. 1t is righ t, thn Lht, shou ld be evnlualed 
for his ability to grt aloll~ with people and for his abilit.y to do t he 
job cffectiYc!y by thc milttary commalldel'. 'fhel'e is a strong al'gu· 
IlH'nt-and we are studyi ng the problem in the Air Force-au Lhc possi. 
biliLY of ha,-i ng dual rfttiUbP8, onc by the militllry commnnder on Ule 
genel'al eifccti "cIH'ss of tho officer within the adminisLrntion und tho 
second a technicnl raling by Lhe legn l superior of tho particular legal 
offict'r. 

'rell, that. is about ali I LlflYe to sny, That covers my points and 
1 would be glnd to a nswer any qu es l ions that you may ua'·e. 

~ II.. BROOKS. ~lny I Ilsk you this question, si l'. Is th el'e II shol'tago 
of Illwycl'S in the air estllblisLunent,? 

,\ 11', Z('CKERT, "'{('S,Si l', 
~ Ir, BROOKS. Aboul how many do you need there? 
i\ l r, ZUCK.:RT. Illllven't those figures. ).fojor Alyca, bnve you the 

figUl'(>s 011 OUl' req llircllH'nts? 
)'JlljOI' ALYEA, We IlIlVf' Ilbout3i4 Illld we want to build it. up to 750, 
~ I r, BROOKS, . \ 1'(, you hnving difficult.y in geuing th em? 
~ l r, ZUCKERT, We fire IUlVing difficulty: y('5, sir, 
We nrc having difficulty getting nny type of specialis t, whether it is 

engineers of whom we us(' n 10t or thl' other spe('in lists, All the \·Ilriecl 
spt'<.'illlists whom we l"('quir(> in a complicnled opcmtio n like the Ail' 
Fol'c{' are diffieult to gClllnder present conditions, We have th e same 
prohlelU of prO('lIrrlllellt at Wright Field, for eXllmple, where we need 
the experieneed tedlllicni people tlnH we have in respect of the legol 
profession. ' 

).11', ELSTON, Whn t is the s it.ulltioll with I'csped to the number of 
pending cnses'? Are you disposing of them nttLel' expeditiously or 
not? 

~Il'. ZecKERT, W{'II , T don't remembt'r the (,Xllct dnte we took over 
OUl' courts marlini jUl·isdiction, i\ l r, Elslon , bu t wt' bn\'cu't had tho 
])roblc01 of OUl' own courts martini jurisdiction vel'y long , How long 
was thnl, )'Lajol' Alyea'! 

.\Injol' AI.n.::\, Since JUlle 25, 1948. 
)'11', ELSTON, You hove quite il, 1011(1 of cases on hond , ha\' cn'tyou? 
),11'. ZUCKEHT, We have a big load of coses, 
~Ir. PHiLfil N, JJ ow muny cases are you getting pCI' month? 
~II'. Zl'CKERT. Ldon't recoil the figlll·es, 
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Mr. PHIl.DlN. Docs the colonel have that? 
Mr. LARKIN. I was furnished with the figures. P"rhaps I can help 

there. The average in the Air Force at the present time, I understand, 
is about 150 per month. That is general courts. 

:Mr. PHILBIN. They bave had jurisdiction only since June? 
Nlr. ZUCKERT". Nine months; yes, sir. 
Mr. BROOKS. At least, you are not morc than 9 months behind 01\ 

any case, arc you?
Mr. ZUCKERT. That is right. 
Mr. ELSTON. How mftoy cnses do you have au band undisposed of? 
]\'1r. ZucK.~nT. I don't know, ~Ir. Elst.on. 
Mr. ELSTON. Can you get those figures for us? 
Mr. ZUC!O:RT. Yes, sir; we ca ll furnish you those figure5. 
Mr. EI.STON. Would you say it is a rather large number? 
~Ir. ZUCKERT. I don't b('licYQ so; no, sir. There hasn't been lime­

for the cases t.hat have come up through t.he appellnle systcm to get. 
up there t.o any great. ext.cnt., seelng thnt we have only been in busi ness 
9 months. 

Mr. ELSTON. You mean cuses that. origintlted before you were set 
up 8S n separate entity arc being disposed of by t.he Army? 

1\[r. ZUCKERT. No. We have taken over all courts mart.ial juris­
dict.ion, sir. I just. don't have Lhe figures, sir. I can supply them 
for you. 

Mr. PHILBIN. Do you have an acute need of lawyers in your court..s 
martial brollch in t.he sections where you arc dealing with appeals fOI­
courts mart.inl decisions? 

Mr. ZUCKEUT. The Judge AdYocat.e General hus filled up his 
complement. of lawyers witltin t.he Judge Advocat.e General's syst.em. 
We need a great.er quantit.y of lawyers throughou t. the Air Force. 
We have had to make inducements. For example, there has heen II. 
provision raising the age limit for lawyers at. which they could come 
in and ~et. regular comnlissions. 

MI'. ELSTON. You have n separate Medical Corps, haven't. you? 
Mr. ZUCKERT. Not. in t.he Air Force; no, sir. 
Mr. ELSTON. You do in lhe Anny. 
Mr. ZUCKl-:RT. Our medical officers come to us from the Army. 
~[r. ELSTON. Well, the Army has a separate i\.tedical Corps. 
~[r. ZUCKERT. That is right, ~1r. Elston. 
1[1'. E),STON". Now, could you give any particular reason wby you 

could n't have a separatc legal corps? 
Mr. ZUCKERT. You could, si r. 
11r. ELSTON. If you have a sepnratc ~ledicill COI'PS? 
'Mr. ZUCKl-;nT. You could, slr. 
1fr. ELSTON". Is thcre any reason for onc and not fOI" thcothcr? 
M.r. ZUCKEnT. Yes, sir. And t.hat. is my principal rcliance before­

tJlis commit.t('e. Your medical people arc limited to taking care of the 
heallh of your personnel. They don't go across the board adminis­
trati,·cly. They are not. in your procurcment field, for example. 
Tbey are not conceml'd with rcol estatl'. They OI"C not concerned with 
t.he great number of other LhillgS. Well, wbaL 1 mean is Lhe IIl.wyers 
we have do go across the board. The doctors are merely concerned 
wit.h this single problem of healt.h. They arc Ilot concerned wit.h 
anything t.hat has to do with general adminisll·o.tion. 
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Mr. ELSTON. Well, would it not. be possible for your legal corps 
to handle aU legal problems, tbat is, military trials aod nil mat.ters 
pertaining to military justice, contracts, and c\'ery other legal 
question?

Ms. ZUCKERT. Yes, si r; it. would be possible. But. we feci iL would 
be seriously undcsil'llblo because then you have creat.ed this insu lated 
group t.hat. hns such a strong effect. upon tbe administrat.ion of your 
entire operation. They are off by tbemselves. '1'bey arc an cntit-y. 
They arc 8. service organizution which it is very difficult to touch uod 
control in respect to your administ.rntivc problems. 

Mr. BnOOKS. Let. mc sec it I get. your idea. Your idea there is 
that the lawyer is needed in pntclicnlly every phnsc of t.ho air work. 

~...rr. ZUCKERT. That is right., sir. 
Mr. BnooKs. And if they were insulated in a separate corps, they 

would not be available 8S readily certainly 8S they now nrc, Without a 
corps; is that the thought? 

Mr. ZOCKERT. That is right, sir, and as wo develop we should be 
able to use lawyers ill administmlive jobs, 1..00, just the way IlHtlly of 
our lawYf'I"s in civilian life are in top administrative jobs in the Govern­
ment. We wanl. to be able to usc the lawyCi in the Air Force for his 
ability. 

Mr. BnooKs. Let me ask you this, Olen, sir. It you had a corps, 
would t1mt result in reducing the number of lawyers you use Or increase 
the number? 

~dr. ZUCKERT. 1£ we had It. corps- ­
?\Ir. SnOOKS. CorpSj yes. 
).[r. ZUCKERT. It would reduce the availability of those officcrs for 

ge neral nssignment. 
).11'. BnooKS. WhnL about the numbers, though, needed? 
Mr. ZucK~nT. YOli mean if we had a COrps, a Judge Advocate 

Gencrn l Corps--
Mr. BnOOKS. Yes. . 
Mr. ZUCKERT. Would we need more In:wyers in thc Air FOlce than 

under the present circumstances? 
).lr. BnOOKS. Yes, sir. 
M r. ZUCKERT. Wt' II , the tendency would be, r..·!r. B rooks, if] know 

anything about govt'l"IlllU' nt, to gel.. more and more of your lawyers 
into administrative jobs within the corps becaus(' there is the separate 
administration of the corps. Administrative jobs have all attraction 
and you would be dl.'uuding your lawyers by puLling them into those 
jobs in connection with the administration of lhc corps. 

N! r. I rAIlDY. Wlll~t you nrc saying is if you set up a sepnl"a.te corps, 
you would run into difficu lties within the Air Force similar to the 
difficulties of llnificlttiou thal. fa.ces tbe Secretary of Defellse at the 
moment? 

Mr. ZOCK.t:RT. Sir, that. question is pret.ty broa.d ill its scope. 
;"'lr. }lAltDl". It is brond in its scope, and thefrobl('m you are loising 

is broa.d in its scope. I can't. follow you. do n' t k now wby you 
clln't control them if you have them sN up in a co rps. 

)'lr. ZUCKEUT. You (·an't. control tbem if they are Il. sepamte 00­
ministriltive group with their own promotion list. and running their 
own show apart. from commend . 

.Mr. H ARDY. But. that doesn't have anything to do with the opera­
tion of tho COrps, even if they have a se parate administrativc group. 
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You have a scpnrnte udministl'ativc gl"Oup in th(' Ail' Force and you 
lliwe one ill thl:' Navy and you hllvc one in Lhc Army. It is the job 
of the Sccretary of Dcfens(' to mnkf' t lH'm work together. And whal is 
the rcason why the SccrClury of the Ail' Force ('n n't make the corps 
work with all of we other aetivilies of the Air FOI>(:e? You ill'C nd.mit~ 
ting a weakness, Ilrl"o't. you? 

:0. [ 1'. ZUCKERT. 1 am admitling nn organizlltional weakness in lhe 
corps system, y('s, sir. 

.Mr. HAltDY, Aren't you admi tting an administrative weakness. 
olso? 

1\[ r. ZUCKER'!'. I don't beiic\'c so, siJ', I thi nk tbo woy organizations 
tend to function, wben you set up a separate compartment. with, so 
to speak, the right to hire und fire , you lose your control over those 
individuals wit.hin that compartment. J don ' t Ulink that is all 
administrative weakness. I t hink that is just the way organizations 
work, sir . 

.Mr. HARDY. Of course, Tcan appl·eciat.e the fact that the Air Fone 
has worked out. their plan of orga nizll t.ion and thoy think t hey have 
tL good one, and there is always price in croation an d perha.ps a justi· 
fiable price. It may bo that tho Ail' Force bave worked this thing 
QUt. in 8. way that will produce efficiency. But how cnn the Congl'css 
determine that in the futmc n. loosely held proposition of that kind 
will operate in the interest of promotmg justice to these people that 
are coming up for courts martial? 

M r. ZUCKERT. Well, )11'. 1 rardy, you have tho sa me problem, if I 
lllay slly so, in connection with the spending of monoy. You have the 
problem of tho review by the Congress of the cHicieney of overy thing 
that the Secretary of tbe Ail' Force docs. W(' don't. hlwe any pride in 
our organization plan which we O.re developing for the Ail' Force. 
But. from the standpoint of starting off with so mething clean, without 
these artificial barriers insid(' an organization entity, we feel that it 
will promote efficiency within the Air Force, if we are allowed to 
start. out on that premise. You are going to have the Secretary of the 
Air Force watching that problem. You are going to have the ;Judicial 
Council , composed of civilians, who arc going to 118.ve a good perspec­
tive on tbis judicial system. They can tell you SOOIl enough. 

).[r. BROOKS. We have chnnged the name of that to the HCOU!'t 
of )'lilitary Appeals." 

).lr. Z UCKJ::RT. All right, sir, the Court oC ~[j]itary Appeal!<. I got 
bere late. 

MI'. H ARDY. I am beginning to wonder if the Air Force is going to 
need d ifferent. treat-ment. all the way along the line from the otl1 et' 
branches of the service-­

).fr. ZucKi;nT. We nrc not ns.king-­
1\11'. HARDY. I think, if wo give consideration to this proposal not 

to require the Air Force to hnve n separate Judge Ad\"ocate General 
Corps, maybe it is wrong for the Army to have it. ~Iaybe we ought 
to abolish it. in the Anny and get. them all on the same footing. What 
do you think about that? 

)(r. ZUCKER1' . SiJ:, 1 can't speak for the Army. 
7>. 11'. H A IU)Y. WeU, if it. is wrong for one, it wou ld be wrong for th l3 

other, wouldn't it, from an administrative standpoint'? 
)11'. Zuc KEnT. The Army is used to having corps. The Army has 

corps today. 
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:\Ir. HARDY. Well, does thaL make t hclll right? 
.Mr. ZUCKf:H'f. ThaL doesn't, make them right.; no, sir. lL becolUCS 

a question or the tail wagging the dog after Ii while. 
':\Ir. liAIWV. You think that maybe that is the cnse in the Army 

now, that the tail is wagging the dog? 
J\ lr. ZUCKERT. No. 
1\lr. HARDY. Either in the Judge Advocate General Corps 01' some 

other corps? 
1-..[1'. ZUClO;Wl'. No. It. would do one or t.wo things. If it. is an 

crrol"-­
,:\11-. HABDY, ~Jnybc that was the case when the Air Corps was a 

part. of the Army. 
J\Jr. Chairman, that is 8H l have. 
:\ Ir. OEGRAFFEl'O"IU£D. ).,Ir. Chairmall. 
:\lr. BROOKS. J\ l r. deGraffcnried. 
1\1r. DEGRA.·FJo~N RIED. J\Ir. Secretary, without any J udge Advocate 

Genera l Corps there, you do follow the policy, don ' t you, of buving 
the lawyers t.here who nrc beLLer in courts-martial work to pursuo 
lhaL mther than let them handle 1111 these val'ious things lhat you aro 
tnlking abouL- real l'!;tale and Lhe various other thi ngs? 

~Jr . ZUCK£ltT. ThaI, is right. 
J\Jr. D£GU.AFF£XJUt:D. You don 'I, let one try to hiUldle various 

things. In other words, a man tends to beeomo good in some speeinl 
line o( work thaI, he is suited (or IUld (or which he st udied, and you do 
find ouL whaL t heir tendencies w'e and what they like best and who I, 
they are best suited for, an d uso them in those categories? 

~ I r. ZUCKEu'r. Yes; we do. "And t hat is a mntte]' o( personnel 
adminisLI'ation within the Air Force, wh ich is the ]'cspollsibiJiLy o( Gen­
eml Edwards in resped. to lawyers os it is in respect to everybody cIS(', 

.Mr. BROOKS, ~ I r. Norblad. 
'\[1', NORIlLAD. Well , after the war there were a number of boards 

and com mi ttees set, up to study lbe court-martinl problem. 
~Jr. ZOCKERT. Yes, sir. 
~Jr. NOIUll,AO. 1 don ' t. know how mnny Wlel'C wCI'e-probnbly 

half a dozen. f n New York, t.he bar I\ssociation had a grou p IUld the 
veterans' association had a group. It is my recollection t hat. every 
olle of those boards universally IUld uniformly recommended that 
there should be a. separate Judge Advocate General Corps in the three 
services; is that COrrect; everybody that stud ied it? 

~Ir. ZUCKt:HT. [ think, in general, when tIle problem has been 
studied by outsiders, they have ab'l'eed thore should be a separl1te 
corps, 

).[1'. NORIlLAD. And I think I Cllll say wi thout fear of cont mdic­
l ion that 99 percent of the men who had experience with t he courlS­
lllartinI system ill lhe war, particulol'ly with the Air Force, are very 
mu('h in favor of a separate corps. 
~Jr, ZUCKERT. I can't deny that, ).11'. Norblad. All I know is, 

looking at tho problem as onc of the people in the office of the Secretary 
of the Air Force, yOll realize, as 1 do, that there aJ'e definite problems 
in COllnection with COrpS administ.ra.tion, 

~lr. NonllLAD, llhink most, people who did deal with the problem 
during the war fce l tbat the prime Wfly of gett ing away from the abuse 
is by setting up a separate corps; that is, the command abuse th at. 
occurred in the COUl'ts-martial system. 
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Mr. ZUCKERT. And if I may say so, the case all the otherwise, 
which is our case, is tbat this statute hereby set.ting up these guaranties 
under this system, we feci, is the way to do it, rather than by nn Drti ­
ficin! ndministmtive unit. 

)\Jr. NORI1LAD. Yes; I I'cnlize that. 
J.·l r . ZUCKERT. Those EU'O the two points of v icw. 
~1r. BROOKS. 1 would like to ask you ono or two morc questions. 

In approaching this (rom a new viewpoint, the Hoover Commission 
recommended unificntion. How docs Lhe establishment of corps 
affect, or does it affect, unification generally? 

~Ir. ZUCKERT. The establishment of a. corps in the Air }'orco and 
its effect. upon unifico.tion? 

~lr. BROOKS. Yes; on the establishment oC a eOl'ps in tho Na.vy or 
Ilny other scn<1cc. How would it affect. unification? 

i\ lr. ZUCK};RT. Well, ir you made it unirorm ror nil three, if it. could 
be dono practically I 1 suppose that would be t.he idcn.! way. As it is, 
the NM'Y is at one extrcme Ilnd t.he Army is at t.he olhcr, and I am 
beginning t.o think that we IHO in the midd le in this proposit.ion. 

MI'. BnooKs. Yes, 
i\ll'. ZUCKEUT. We feci, though, t.hat if you set it up, if you set up 

tho corps which has these dcfin..it.e disad\Tanlages, you are creat.ing 
som('thing which is goill~ to be very difficult to get rid of. And if it 
i~ only dUM for Iht' ~\il' l' or('e. it lel\HS the Air FOITe 1111(1 til(' Army on 
t.h(' one side and the NM'Y in a more fa.vorable position to do their 
entire admjnistrative job. 

!\II'. BnooKs. Well, thank yo u very kindly. 
Are there any more questions? 
i\ l r . .t-.ORBLAD. ~rr, Cbnil'man-­
i\lr. BnooKs, If not., sir-­
i\ l r. BROOKS. i\fl'. Norblad. 
~dt'. NORIlI,AD, With "cf('r ellce t.o the statutI', itself, specifically 

providing that lhe command inlluence shall not be used, as the statut.e 
docs, I would like to know whether you think lor a practical pW'Pose 
that if the command docs lise influence that aJlybody within the com­
maml is thereaftN ~oing to go in and file charges of violating the 
Articles of " -ar ngnLllst 1\ man who \s superior to him in command? 
In other words, if the g('oeral abuses his command influcnce over a 
lieutenant who is doing judge ad\'ocate- work, is Ihe Iieut.enant then 
going in becausc the sta.tute says so and file charges against his general 
conunanding him '? 

1\-11'. ZUCKERT. Well, sir; 1 will IillSwel' you this wny-­
i\lr. NORBLAD. It is good in the law, but it st.ill needs fUlther 

protect ion. 
r-. rr. ZUCKER'f. r think it needs something else, too, flnci that is that 

there is the strong deterrent of it being n crinH', so to spcak, for the 
~e~lel'fl" to .do it. To ha,ve it wri~ten ~ut. clcarly in the stat.ute thnt. it. 
LS Ul VIOlation of the Arlici{'s of "ar will det{'r n lot of hast,y Rction by 
commanding officel'S in attempting to exert improp{'r con trol. 

Mr, NORBLAD. I think tha t is right. You also ha" e tbe situtation 
where he doesn't necessarily have to call down the ('ourt-martinl 
board for their action. He can go into the officers' club , for instancc, 
and pass out a few r('llla l'ks to members of the bOflrd , some board that 
is going to try a ense, tlnd sny, "I certainly hope that boy gets n stilf 
sentence," 01' "We ought to COil viet that man because he is not. a good 
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officer" or "enlisted man" as the case mny be. In nny CV('llt, he cnn 
exert hi!; influcncl\ v('ry indirectly. 

:\[r. ZUCKERT. J will agree with you. But I dOll 't think you can 
beat humaTl nature h,v setting up th is enclosure. 

~Jr. NOHaL... », 1 think it. will help. 
~Ir. DEORH' Ft:NIlIED. M r. Secretary, this bill sta rts out by saying, 

"A uniform codc of military justice." 
~fr . ZUCK£HT. Yes. 
 

:\[", DEGRu'rE~RIED. That is the nnme of it. 

:\Ir. ZUCKERT. Yes. 
 

;\11'. D~;GRAFFENII'ED. Now, if we had a sepllral(' Judge Ad voca te 

General Department fol' the Army and some other brao('hes tllld not 
for the Ail' Corps, is tbere any way we eould really justify that.? 
Uniform 1ll('llnS applied to nil the services alike. In order to mnk .... it. 
uniform, don 't. we ("i lhcr hn.n~ to have one or not have olle applicable 
to 1111 t he S<'l'vicf's? 

~Il', ZlICKEHT, We don 't f(>(:-I you do, i\lr, d('Gndfcnri('d , because 
t h is uniform code s('ts up th e pm('edm'al guara ntees: Tho wny of 
canying it on, what is a crime, a ne! what is there that must. haj>pen 
in oi'der to fully pr-01.('c1. th(' ri~hts of the fLccused. We fel-I thoL Lhll.t 
is (' Ilough of fl. hold that you don't. in addition have to prf'Rcribe tho 
mf'thod of fl.dmini<;tralion rof the lfl.wyers who are handling- the rl\$(>S in 
addition to orcsrrii>ing- tili'! hold that this code does sc I, up, T helieve 
Pro{(lssor ;-'forgan test.i fied here that we felt when we designed t he 
code th a.t the pl'obl('m of organi;mtion, militar'Y organiz/ltion , was 
outside the present. oonrent of thc code. 

;-.rr. RUOOKS. Any furtil('r questions? 
:\fr' . H ARDY, :\f r. Chairman, just. 1\ comment. I am a slroll{~ sup~ 

porter of the Air' rorc(', but I declare it. docs look to me 1\5 thou!! ll thf'v 
arc tryin~ tl"l g(·t an ftwfullot of pr'cferential treatment a.nd be left with 
nn fl,'\'fullol of di!'l('retion. 


:\11'. BROOKS . Thank you "cry much , :\fr. Secretary, 

lilllc>;;;, you want to nnswcr the obsen'ation them. 

). 11'. ZUCKERT. 1 f('('1 [ hft\'e to, ;\ 11'. Chairman. 

~rr . 13RooKs. All right, sir. 
 

~Ir, ZUCK}; RT. ;\ ' 1'. Hardy, if it were a problem of th(' Navy havinp:" 

8. corps and the AI'm,\' having n corps a nd we were trying to c"nd(' it, 
 
I would think ther'(' wou ld b(' some oonsid('rable merit in yOUl' contcn­

tion as focuscd in tllil'l case. 
 

:\fr·. H \RD\'. I notic(,d lll(' Na\Ty representati ve was shaking his 
il('ad n moment u~ \\'11('n you were mnking lho obsel"vation th at the 
Army wns on 011(' extl"('me nnd tuc Navy was on the other extreme, 
Ilnd 	you Wel"r in til(' middle, 

;-'11'. BnooKs. M I'. Secl"rtllry, we npPl"ecintc your coming here vcry
m uch . 

:\Ir·. ZUCKEHT. Thank you. 
:\lr. TI AnOY. And T think pcrhaps they would like to spcRk 011 that,

~I r. Choirmnn. 
;\[r. BROOKS, A(imirai , \\'ill you come forward hero and represent

till' Nin'Y? 
Do yO!! ha\'(' a prepared statement, or would you just ('are to makc an 

observatron? 
Adm iral R USSELL, T would liko to rnnke observations {rom a state­

ment which J have written and offer the statemen t for Ole record, 
8G:!(l6--4(l-Xo. 37-" 



1298 

(The statement. re(crrf'd to is as (ollows:) 

STATl:MKKT OF REAR Au}!. a.:ORf;t; I~. R t'SSE !.'" Rr.OARl)lSr. TilE P ROl'vSEI) 
.FOR.\lATION Of A L EnAL CORPS I N THE NAVY 

The Navy now has an int.cp:rat<.>d groul) of 239 profc~ionally trained law special­
i~UI. These offect'S arc line ofliccnl who lave been a~signcd to special duty only in 
the field of law pursuant to section 401 of lhe Officer P('r:«lnncl Actor 194 7, Public 
Law 381, Eightieth Congrell>!, The,v fIrc additionallHlmbcrs in grade alld compete 
only 8.moll,lt thcm!!elw~s for [>romotion a nd for fl$Signmcnt to authorized law 
billct~. They perform sea or shore duty apl>Topriatc to their I!I>ccial qualifica­
tions as law~·crs. They cannot succeed to command at sea, but t ICy can su cCC!Cd 
to COlllmand ashore if authorized to do 80 by the Secretary of the Xavy. AI­
thOuKh these officc)";>; are del'ill;lUUOO for special dUlv in the field of law, they are 
8till lille officer;; and are able 10 \K'rform other lille duties should the situation de­
mand. This feature of their slatu, i'l of extreme "alue in the C60se of l60w speeiali~t 
olliccl"l! assigned to small Heel un itll. Allhough a command may be ~ufficienth· 
large to warrant the 1I..~~ignment of a law specialist officer, the volume of legal work 
may reach alternate peaks and depres'."ion~ _ The abil ity of the law <'pecialist 
oflicer to perform line dutiell makes ItJ'0S!'ible for the Navy to Ull(l his full time to 
be~l advantage. lie is not com pelle to sit idle in the midst of the continuous 
Il('livity of the ship when hi~ la"· work ill at low el)b, but can he !l.Sl!igned other 
dutie~ and can I)UIl hi~ weight with the rest of the ship's complemen t. 

,\]]jed with t Ie officc~ fL'I~igned to special dut.y only in the field of law. there 
arc profe:·...~ionally trained omcers-lawyer~ in twO other categories. T wcnty-uine
lall'VC,"" who arc al~o officel"ll in the United State~ ;\a'·al Re><erl'e are now on active 
dut~' in law billet.~; and ,.,ix general-~rvice line officenl of the n"gull!.r Xavy, who 
havl' had profe~ional law traininlt. arc II.-~igned to primary duty in law. T he 
!t('neral-~ rvice linl' oiliceTll who have had legal t rain Lng ronlltitute an hllportant 
elem('nt in the Xav~' law group. T here are at present 47 >Lueh officers who ha'·e 
received LL. B. degrces under the ~uper\"ision of the J udge Ad'·ocate General; 
and there arc 24 more who are IIOW studying law and who will be available (or
aM-ignment either to law bilteL~ or line billet~ within the next 2 years. The group 
of general service line officer8 with legal training are of grcaL value to the ~'a.v~· in 
twO ways: 

(I) They provide within the law ~ro\Lp a leavening of ~cnerali?cd naval ex­
peril'nce which is c:;.:;entinl in Ihe handling of leglll matll'rs closely relaled to the 
gcnernl adminbtration and operation of the Navy; and 

(2) When displ'rscd in !l;eneral line billet;; LhrOlLl!;houl the fleet and in the shore 
e~tabli8hment, they eon~titute !\ widespread soureell of legn ll~' trninrd personnel 
a,·ailable in particular in~tancell ari~in!.': locally and requiring the alt('ntion of II.­
profe.~~ionallawyer. 

T!Ll're arc a numbu of cogl'ut rl'a80nS why the statlL~ of the ]>rincipal group 
of :\a\"1' law office~ IIhould not be l'hanged to thaL of a leKal ~tafT COTj)S: 

( I) The pre~lLt ilplem iii working ,·cry well indeed_ Xearly two full years 
of praetical operatin~ l'xl)("ri('ncl' with the law spreiali~l group ha" IIhown the 
~'""·tem to be sound in principle, and has re\·ealed 110 major w('akne....., or practical
difficulty. There appear to bc no advantagCl! inherent in a slafT coq).'! ~l3.llljj 
sufficiently grea~ to warrant the change to a new and untried organizntion of the 
Navy law group. 

(2) It W/ill at first cOll~idl'rcd that. :!ItafT COTJ>.'! ~ta'us might hc neces...<:ary to 
provide adequate protection to the individual who hecome5 subject to court­
umrUa! proceedinj.(fI. The propOst.'d Uniform Code of .\!i1itary JUiltiCl' pre~elllly 
before the Congress, however. would remove I!.ny po>:,~ible llece~<;ity for (.ha 
provi~ion of Hair status 10 ~!l\"Y lnw oflicet">;l. The mallY 8afl'~uards oret II!) by 
the l; niform Code of :\liliulr.\' J ll~Uce for the protection of the fight.~ of the 
indil·idual in military j u~tice mattcr" would be aU.';Lnl'ntNI not In nil by the re­
organization of the law f5roup a;; a !;owff oorp~. No oniel'r in all administrative 
or command po."itioll With relation to the individual ~lIbjl'ct to court-nlll n ial 
proel..'~dil1g11 can take arhitran' nction prejudicial to the dl·fendant';; interest 
without ,;ubjccling hiln.«elf to di..eiplinary action for ,·iolatiol1 of the law. 

(3) Only aboul 50 percent of the duti., of the J udj.(e Ach·ocate GenerAl and 
the Xavy law grOlljl are concerned with military law. The remaining 50 pcrceut 
are C()ncerned .... ith a "ariel I' of legal mattl'l'S closely interwol"en with the operation
and adlllini~tratioll of the ~a,·y. T hese latter dutie~, in p!lrtieular, require lawyers 
with a \\ ide practical knowled*e of the X I\l'y lind iUl operation, and with a wide 
variety of Navy c-'l:pericncc. I' hciIC <jualifications can bc;\t be ilupptied by line om· 
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certl who have been profeAAionally traiu('d illlaw,and who bave had !.<OmcopportUllity 
to participate in the gen(>ral IldminiHratiOiI Ilnd opcrtuiOIl of the I\avy. The 
formation of a [('gat sUlff corp~ would tend to effect Il compartrncntlltion of lhe 
Nfll'r'lIlaw officer.<, di--orcing them from flny participation in th(' g('nCfal adminis­
tration of the Xavy and delTacling from their vslue in the handling of legal 
matt('rj\ not MSOciated with IIli!il/lry law. 

(4) Should the Nal'Y law group be rCQTgflllizcd as a staff oorJ)~, til(' I)(!rforlnance 
of law duties. including tho~(' COl1c(,rrU'(\ with military ju~ticc, woul( tlt'cp..;Jo!arily 
he restricted to members of the legal corps to the C)I:('IU5ioli of the legally ttainl'd 
general-service line officer!:!. This cxc]u,.ion would have two ~rioll~ disadvantlll!;i!" : 

(/I) HClllacl"mcnlS would be n!'C('~~ary for tho~c !(CIl("ra\'l«'rvic£' \iJl(' officenl now 
a~~il{n('(1 to law billet !:!, and the Gov!'rnmcnt.'g inve.<:tmcnl in thcir law traininl{ 
would in Ihc future be W8$I('d. alonjl. \lith th(' \"l!.luable combination of naval aud 
ICI{"'\ ('xp!:'ri('llce which mar hc fOlind in tho.:,;e officers. 

(b) OfficenJ of the lcpal statT l'Qrp!< \\ould ha\"e to be marl!' availahl(, on shi l)S 
throuehout. the world, wh('r('a." prel'iou:,h' the di.~tribution throuJtholll th(' fleet 
of J{!'nf'ral'!;('T\ice line offic('n< with law traininQ;; made it Jl<r-~ihlt.' to k('i'p the law 
~peciali~l officers assigned primaril\' in C('nlral location.... Th(' a.~~i/(nmNIt of 
1('l/:al ",ttUf corps officers would fr<'qu!'nth' be necessary 011 ;\hil)~ hndnll: no 61lace 
a"ailablt.' for the quartering of officers who~e duties are 80 hi",hly "'I>{'ciali?cd and 
ri"idh' confined. 

(r.) Therr is no ad,'anlng!) to be !l:ain(ld in orj1;anizinll; lht' Nan' hi'" /(ronp a~ a 
stnff corps from the standpoillt of !I('paration of military jll~ti('(' n\anrr~ frolll the 
influ('IH'C of command. The ac!mini~lration of lhe machino'n' and Ilr<)(:ec!urC;j 
pcrlfLilJinf( to militar.1' justice um\('r Ihe pr('S('n\ sy!:!tem i.~ the f(·HFonsibilit.v of 
tll(' Judf(c Adl·o.:;ate O('neral of Ill{' :>:,wy. Command ewrt!! no influence o\"er 
ttl(' Jud/l.c Advocate Gell!'ral under lhe pr('!<t'nt systcm, Il8 he i£l rl"eJlon~ible onlf 
to the civilian head of the Sava\ E"tahlishmrnt. 

(6) ::;imilarly, creation of a ("orlls would ha"e no effcet on the !;\IPllO>;ed JlO!<!<ible 
PTc..~ur('s uJlOn officer-law~'ers b." COlllmand which aN." mi:>conceh'ed to be exerled 
through the marking of litll(>.....~ report,.. A!I in the Ca.,;('j; of olhN CUT"CiI aPI>arcntly 
e:l;Fccled by "ollie t<> be (,tTected automatically b~ the corp" de,i~, no ftctual 
Chail1/:6 would !"('Suit. If a corF~ were to be impo.it.'d upon :\av.\· law.\'eNi takinl/: 
them Ollt of their prcsent. !ltntu~ of offi~rs of lhe line, th('ir fituc!<.'\ r!'pOrl~ wOllld 
still, l!.S a matter of prftctical n(>("c~~it\". havc to be made out hy the connnftndillg 
offieC'r who had actual cOnlan with the Sa"" lawnr report(>d on. This i~ the 
prcsent practice, based UPOII thc "lltirc cxpcricncc of ftdmini'<tralion of thc Xa"r 
ill the Cfuir of fit IlCl'S reports of officerll of t he Suppl~' Corps, ill ('.Hcal Corp~, Dental 
Corps, and Civil Engineer Corp!ll!...~~iRned to thcir COlilmand,'I. If it II'cre delSired 
to 11lwe the Judge Ad\'ocate Gencral mnke out thc fitllc!\.~ rcport.'l of an Xa"y 
la\l'ver;!. it \\O\lld cerlainl\' not bfo nece~~ar,v to ereatc a eorp~ to lIIake this po:<sible. 
I t could be done ju:;t lIS wrll und!'r thc l>r('~cnt form of or!i=8ni~atioll. As a pract ical 
mallcr, how('vcr, no officer stillioned in ft ('tlllral location could be in a position 
to make out adequate fitness reports upon hundrcdg of officers distributed an 
over the world and il~ O('('an,.. J\1 I~t, a central e\'aluation would be I)OP<ible 
onl.'· of the paper work dOlle by law"("N in the field. Xan·law.,·el1l mll~t l><,rfoTm 
many oth(>r important flilictiOll5than papcr work. Thc~' mu~t. be qualified to /th'e 
oral OlliniOIl.~ and addcc prompll.\· when needed. They IIlU~t hc eXJI-t'rt.~ ill admin­
iHrntioll. 1'he.\· mllst be Ilblc to think on thcir feet, and make forceful oral 
pr("."I{'nhHionA of their cfll:;("'~, for cit/wT defenil(' or pro>;cclition, before OOUrL9 
martial. They must. oT/zanitc thrir work effieientl~·. Tlw\' IllU~t be of s\lch 
enliher thaL their local reputation>:! and conduct will in~pire (louficll'nce among 
()nli~ted ml'n and officcrs of Ihcir f('~p(,cli\'e comm:lnds, in thr ".\"~tcm of nal'al 
jl1~tice in action. 8S distin!l;lIished from a mere theoretical SYlitCIll. Only lheir 
imlllcdiate commanding ofllc(,nI IIro in a po;..ition to make a compr~'hen!lhe and 
accurate Cl'aluation of the totalit~· of performa.nce of duties by Nal'Y lawyers. 
Crcfttion of a cor]'" could in no wa" ("hal1l£e thi~. 

(7) Finally. the formatiOIl of a Icgal staff corps is subject to A broad objection 
from the standpoint of intcgration and homogeneity witb the rest of the officer 
pel"lK)nnel of the Savy. The Xa\'y has ill the pa,,;t attempted to mcH lhe problem 
of ~1)Ccia1iz:l1 ion among tis offiC('T p!:'l"l!OlInel, IIpccialiuHion hnviUII; become a neees· 
sit.y in an inerca...ing number of ficld~, through the assignment of trained aud 
qualified line offioors to continuous duty in a particulnr field of acth'ity. This 
hM been accomplished, without the aCCOlllpan~'ing rigidity of a ~latT corps, by 
lIl(>ans of the d('!Oignation of ofliC('rs for special duty ill such fields Il!I cngineering, 
communications, law, naval intt'lligt'nce, pholography, l>ubHc information, psy_ 
eholog.\·, and hydrogral>hy. The renlention by such sl)CcialisU of their !Sta.tus as 
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line officers keeps the body of officers persollllel as hOIl\o~eneotls as possible 
under the CirClIlI1!'JlflllCCS, and avoids breaking off from the main group of personnel 
a large number of small, highly I'pccialized aDd readily di8lilll!:uil!ho.blc subgroups 
l'C(lulred by law to concern themselves only with their particular phase of the 
Navy's work. I t was 011 (!til! general principle that the Navy requC!lled and 
received from the CongrCSi:l the authority to assign officers 10 special duty cate­
gories as contained in section "0 I of the Officer Personnel Act of 11J4 7. To reverse 
our field tit this time and to Sian making each of these special duty groups into a 
!ltalT corps would be a defini te step backward, would whittle aWlly at the espri t 
de corp.; among the ofliclJi'!I of the Navy, aud would tend to crellie lIchil!ms and 
rivalriCll between the segregated specialist grou~ nI\(l the gCllcral-llervice line 
ofliccl'1i. Also, 1 contiider it only fair to the illdh'iduill officc!!! concerned, who 
were profe.s::.ionnllawyel'1i and members of the Xaval Hcser\'c, to rem<.'mher thaL 
upon their transfer to Ihe rcgulnr Xa\'~', in exchange for lheir gh'ing up thei r 
profe.;sioual careers A5 law}('1"11 in ci"j] life, they wcn~ oITered oommil:\l!ionJ! in the 
lille of the Xa\'y. 'Ihus the eOlllmi,.,~ions they af'cepte<i wen' lille officer 00111­
mi!><'iOIl~. :\Iany of these officers, e.sl>cciall~ th05e who were in ~ubottantial Bcllml 
eomhat during the war, !lilly feel that action without their COU>ient depri\'ing them 
of their stains as officc~ of the Hilc of thl'" X$\'Y would cOllstituten brcach of faith. 
}'a.ced with (l. lIubstantial requirement of procuring addilioual lawyers, Il difficult 
prouienl at best, considering the caliber of IItlorne.l·iI we n~d nnd the (''OIIII>clilion
with morc immediaLtllv retllunerntive employment al'ailaule In civillif(', it would 
be unforl UlllHe indeed lr through rCijilo\"natiOIlS we should lo~e nny of our experienced 
and wuved prcsent group of Nav.v IUwycrs. 

For these rca.;;OIlS, 1 IX!Jiel'c the reor~l1niZ801ioll of the N80VY law group A5 a legal 
stalf corps to be neit hcr IlccCl;>;ary, ju~tJfied, nor prncl icnlly bound. 

In IIhort, I consider that the prCM<'llt organization of nav)' Jawycl"li M a spcei.al­
dut\"-only group of line officers, augmentcd by general-l!ervice lille ofJicers with 
IlrotCl;>-iollal la\\ !raininjl:, ha3 all the advalltagcs of a ~uff COfp!l withuut its dis­
advantagCi!. I believe thnt the rt'Organi~atioll of this group tL8 a ICf/i.(l.1 stafr corpll 
would result in .an inunedialc and prouounced IO!:.~ in flexibility, elliciency, and 
~\lrit. 

~ i~ my further conviction thnt in no evcnt should a shifl to a i\ 11.\'1' stalf corp" 
6y~t.enl be attelllpted uuti! the uniform Code of "[Hilary Justice has oeen III 

operation for sevcral years. Bxperience under the liniform ('ode will provide 
a hitherto UIlRvilablc 0lllmrtunitv to study and eOlllllare, under uniform operRting 
conditions, 11m relative uurih of the stair corps s~stclll us used in the Army with 
the spccial-duty-only S~'iltCJll iu use by the Xnvy. At lhe end of sueh a lrial 
period, should olle or the other of tho s.vslellls prOl'e vA5tly ~upcrior, consideration 
could be gil'cn to a reorgnni1.nlion having tl sound foundation til actual experience. 

Admirfil R U8SEI,Lo In lh e first plnco I would like to sny that 
nobody has finy more intclcst ill seeing that jusLice is dono in the 
Nil.\"y thnn I h ave. Wi th r('speet to ~lr. ZUCk('l·t'S o!>sc,O\' luion that. 
we were aL one extreme, 1 would like to say this. As we nre now 
organized, we ha\'c somethi ng lhat we think is bett('!" than a corps. 
llefore lhe wfir our cou rls nUll'linl were tried find mell wel"e prosecuted 
Il.ud derended t'nti rely by unrestricted fine otlicers. H nn individual 
WitS fOrLtmRte onough to find one of them that wus ult-cady a lawyer 
why so mud.! the beLtcl". l think the war IH"O\'cd lhilL lhat W:l5n'" 
good enough. So we had the Sli m e d ecisio n to mnke 4 yetll"S aao t h at 
lhe Air Foroo hilS now. Wo debated at gr('!).L l('nglh wheli,cr we 
s hould have a corps or some other type of orgnnizationo We decided 
ngilinst the corps for Il. "aricl,Y o f reasons, of which ouc is the cconomy 
of p Cl"Sonuei and nnother IS organizational flexibility. \\"e don't. 
CIlI1 it insulat ion in tho N:lvy. We call it compnrlmentation. " 'hcll 
you gel. lht' lawycl"S in a {'orps, we were afraid lhnt Lhc.} wouldn ' t be 
ll.\"Ililabll'" wilen you \,'Iulled lhem for other things and thfit. they 
were likely to gel. into 1\ rut. As 1\ result we crcilted what we cuUed 
il.law specialist. W e no ..... have 241 of them. They at'e supplemented 
by abollt 30 Na"al Rcsc rve ofJjcers who !lrc retained on active duty, 
nI l of whom arc IfLwycrs find furlher by around {o rly-odd unrestricted 
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)j oe officers wbo arc qualified in law. or that. laUe r number there 
arc only fI few that are now working at it, of whom I am One. These 
law specialists al"e additional numbers in grade. They compete only 
among themselves (or the promotion and {or the assignment. to 
authorized law billels. And they perform sea or shore duty nppro­
priatf' to their special qualification as lawyers. 

I would also like to comment on the thought thal if one service 
has a corps the other ought to haxe one, too, I think that is a non 
sequilUr because you Slllrt out. with i}. different organization. I think 
the entire histo l"y of the Army is olle of organization. We used to 
111\\"(' tlI(' Cavalry and the Tllranlry and the Coast Artillery, And 
when axiulion came along the most Ollturnl thing in the Al'my was 
to form an ail' COrps, nnd they did so. The Navy's orgflnizo.lion 
Ovcr the ycars was !'ntircly different. We had to live together on 
board ship. You hnd the line officer, the doctor, t hc pnymaster, the 
cnrp('ntcrs, and so forth. And to lise aviation n.gflin, wi1£'n thflt. 
canl(' fllong the most. natuml thing for the Navy to do WItS to intcgrnte 
it. I n otht'r words, W(\ s tnrt. with a d ifferent. organization. We IIflvo 
illtcgrated our·lnwyers IlS li ne specialists. That. is whaL we have dono 
with th£'nl. 

We think thllt it is n good thing to hnvc a few ulU·cst ri cll'Ci line 
officcr'S working nL the law busincss. They pro,"ide the background 
of s{' I" \' ic(' expcrience which the olh('rs do not ha\T(' yet. 1 hope they 
wiJJ get it. And 1 think they will get marc scn 'ic(> expcricrlcc if tlwy 
un.' giv(,11 a liul£' marc frcedom of tlssignment to duty. For eXfllllple, 
we ha vc a Inw Sl}ceialist. 01) duly at OUflntallamo Bay, Cuba. Tllcr(' 

• i<;I1't !'nough law busin£'ss down thor(' to keep t.hat fellow busy nU day 
lom~ cvcry dlLy. So h£' is a numbel· of other things. I think Ilf' acts 
as illtdlig('l)c(' offi(w, hc ncts as public relations offiec!", and hI.' has 
about fOIll· or fil'l.' OtiwT jobs. And the conllnanciant down til£'r!' 
find;; him wry valunble. Now, if he wcre ullIl\"u ilabl{' for anyth ing 
but law bu<;in('!'.S b(' would ha.,"c tun£' ban~ing preuy heavy on his 
h nnd~. Fut"tiu.'rlllol"(" T think that in the Navy wc arc split up into 
sma ll('l· units a nd we Cllnnot lIndertake to have a trainl.'d l li\\~'{'r 
right thel'l' with ull of th('m and expect to kecp him busy. We havc to 
rotatc them around nnd mak!' them available for lary?;cr lInits. 

""c found over a period of about 3 yeu["S that this systcm works 
wond(,l·fully w!'li. I cu n't sc{'-T havc listened to a lot of lcstimony­
wb('re it make!'! n pa[·t icle of differcnce with respect. to the fnir deal 
that an individunl being tried by courts martial gets, whcthe[· we are 
organized 115 a (,O[·pS 01" whether we are organized the wny we 11[·(\. 

)'lr. HAHDY. You luwe SO['t. of a hy brid proposition, is that righ L? 
Admh'ol R l1ssgI.I.. Yes. J th ink maybe wo nrc in tit(' middle, Mr. 

] lardy. BUI wc like Whllt. we have. 'Vo find it works very w(>11. 
:\11". II A ItD \· . You don't hflVC quite n corps, but. ut Lhe snrne tinl(' you 

hove fL liltl{' mo['C coo["(ii nntioll of your legal personnel thn n tho Ai,· 
Fore{'s p"opose, appowntlv, 

Admil"lll RU~.:J. I,. 'Ve ll ave control of OUl· people, yes. They arc 
also subj(>('t to the orders of the district commfllldants, for eXfl mplc, 
but it is up to m(> to shifl them fl round or at lenst recomoU'nd it, 
and I hllvcn't been turned down yet when I think they need shi fting. 
Docs thlll answer valli" question? 

:;" 11'. BROOKS. You feol, in other words, that you get more efficicncy 
out of yOUl· personnel without Il corps? 

• 
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Admiral RUSSl;LL. I believe we do. 
~ I r . BROOKS. We have hnd no experience with a corp~ , Mr. Chair­

man , and we can'Lsny thal from our experience, but thaL is our feeling. 
~[r. Bnoo Ks. Admiral , if lhere are no further questiolls- ­
:\Ir, NORIILAD. :\ lay [ ask a question? 
:\11'. BnooKs. Surelv. 
:\ Ir. NORIlI.AD, Is t'here anything to prevenL your man at Quanta­

namo Bo)' from doing other work, should we seL up n. corps? 
Admiral Rt!SSELL. Well , he issupposed to devote himself exclusively 

to law businC'ss. 
~Ir. NOHBLAO. rrimariJr or exclusively?
Admimt R USf<.B I. I•. Exclusively, I would expect, if he i'> in the Corps, 
~Ir. NORIlI.AD. Couldn't the law be \\TiUen to provide that in the 

event there were noL su (JicienL lcgul duties for him to perform thnL he 
could be assi~ncd to other g('llol'ul work? 

Admirnl R Ur-8t;t.t.. It.. could be. I don't suy we couldn't function 
with n corps. We would make it work if wo could, ~lr. NOI'blad, 

:\11". NOltll!.AD. 1 woul(l like to usk .vou one other question, 1 was 
somcwhitt dist.mbed beCil.Use of the fucL thut. thero is such n. shift.. 
within the Nnvy of you I" legu t personnel. 1 refer particularly to Iho 
witness who t('c:;l ine() at tho be~irUling of the hN1.ring, 1 don ' t r('cull 
who he was , who snid that, he Ilild n. claim wi th the Navv of some 
sevcl'nl millions of dollal'S, He had gone over there to s('e 'the Oni CC l' 
in chargc with this pal'tieulllr dn;1ll aud was advisee! by the offiof'r's 
secretury thllL shl:' was very sorry but he. was out for the afternoon as 
he was at.t('nding law school. It was a very complex claim. Yet you 
have very capable Olell-your predecessor, Admiral Colclough, 101'­
instance. 

Admiral nUSBEt.t.. Yes. 
~k NOIlIlL,\D. 1 understand he now bas submarine duty . 
Admiral H. t;S!';E!.L. Yes. 
:\11'. NOIUH.AD, Yet he is t1. very ca pablc lawyer . 
...\dmil"nt Hl'$SBL I•. Yt's. 
:\11·. l\'"ORIII•.\O. It sel'In.." to m(' it would be bettor to altow th('1ll to 

continue doill~ lnw work, ru ther t han having so many in law work 
hnndli ng thut dUly and then going into subnuni ne dut.y 01' otber 
field!'!. 

Admiral RpSSBL I•. A 1!1"(,!lt Olnjol'ily of tl1<'01 do tlmt , ~Ir. Norblod. 
There on' only tl very lew thlll urI' eligible fOl' ('olll mHllcl. Only n. 
few llnl"('stri('led line ofllc('I'S nl"c doing that. We hl1ve only six 01' 

sewn on duty right now. 
:\Ir. NOllllt.\O. r just. bappen to know that pnrticulnr case. 
Ad mirnl n llt;f'lE l.L. 1 cun 't imnginc nlaw st.udcnl hnndJing n million­

dolbw eillim by himself, ('ilher. 
~Ir. Nonlll..... o. Do you re('all thut, ]\[1". Chninnan? Somebody 

t('stincd on thol nt the beginning of the hearing. I don'l I"ceall who 
it wn'>. \\T(' hud SO IlHlII\' witll('sses.

::\!J',lhooKs, \\" ell, I think thut follows the line thut you 11I1"e sug­
g('sl('d there . 

•\dmirul HUSSE!.L. T would like to suyalso-it is awful hard to sn.:v 
in pen'(,lltug('s, buL the courts-mUJ,tiul work that we do is pl'obt~hly 
less thun 50 perc('nt of OUl" legal business. \V<, have admirolty, 
clilims, lax matters, legislation , and administrntive IilW. 1 cOlIsid('r 
myseir the Attomey for the Secrelary. And] might. SAS that. tlll'ce 

• 
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ouL of the four secretaries arl:' ill"'Ycrs and I had bet.ter be righ t.. 
Incidentally, there is this difference in our organization: There is 110 

command Influence bei ng exercised on the Judge Advocate General. 
I am responsible directly to the Secretary of lhe Navy. 

~Ir. BnOOK S. Admiral-­
Admiral RUSSELL..\s ~lr. Kellney told you the olhN day-and 

oft th(' ff'{'ord-­
(Stntcmcnl orr the re('ord.) 
:\Ir. BnoOKs. Any further questions? Admiral. if lhen' arc nol, 

J promised you all OPI)Ol'tunily to be heard agnin on a question thnt 
really we ho\'c disl)os(><\ of but we al'f' ah"ftys glad to get the b{'llcfil.. of 
wiS(iom from yOlt cspccifllly. That is article 66. 

Admiral R lJf;S~;!.I.. Y('!s. 
~dr. BHOQKS. SubS('Clion (e), which the {'ommiltN' strtl('k out the 

other day. 
AdmimIRuSSf:I,L, Yes, " Tell , I appreciat.e the opportunity to be 

h('ard on it. be('l111s<' it is 11 mlli.tel' of 1'1'111 conCNn to me, It WIlS on 
my I'ccommendation that llUll plll'ticulol' portion thni wo s stric ken 
from the bill wus put in thCl'e nnd l (lid it fol' this I'eflson: 1 tried to 
visuniize how 1 would I'ltn thot type of organization, if 1 11m to be 
the IWlLd of it. 1 moy not bl' by th(', time this goes into eife('I, r 
huvc no {IUfl.rrC'1 with th(' idell of pllssing up to til(> Court of :o.TiIiwl'Y 
Appeals thellc questions of law, "What worried me wnf; primorily 
\\'ho.t. obout, the s('nt('n('e, J just don't likc to be h eld respollsible ill 
t he vi{'w o f tl1(' .lmN'icon p{'ople nnd in th(> \·iew of thc Congl'{'ss, ond 
individual Congre"-Smcn, for both the Illw find th(' 5('nt('I1('{' , whct lll'1' 

~it is truc 01' 1101, and yct not having the so)' about it. I 11m goin~ to 
bf' in th(' position, 1 nm afraid, of b('in~, well, \"('rv well insulatNI from 
Lh(' courts-mllrtinl work. 

:0.11', 13nOOKs. 1 might, sn." this: "In the discussion whieh OC('UI'r('d 
wlwil tlwl WtlS stl'ickcll out. the fCl'ling WIlS thnt you would hav(' a. 
g r('ll t dN11 to Sft." nbout s{,llding fl. eas{' to It e('rtllin ho:lI'd. TIlt' ("Olll­
mittf'C f(·1l at thot time certllinh· lhllt. if rotl scnt fi cas(' to 011(' bOllrd 
you should bc \\"illin~ to tlcccpt·the result of the hoard ond not \\·llnL 
thc nutilorit," to send thai SillllC case to nnothcr board, c>;p('cinll." in 
th c light of Ih(' faet. that yOli hll\·c the outhority to ccrtify til('>;(' case~ 
up t.o lhe n{'w COllrt which w(' nre estnblisbill/!, 

Admirnl H.I'SSELL. I ('nn ccrtify thellI on the hlW, 1\fl'. B,'Ooks, bui 
not on thc s('ntCl1ce. And SuppOse fl CflSC comes to mc thnl is (>itb(>1' 
wo\'. Suppose th cre is 10 ."enl'S when 1 think it ought. to b(' 12 months, 
Tlwl'e is nothing I Cfin do nbout. it. ThnL hft s to go through the 
cl cmellC\' prOC{'S!! and com(\ back ofterwllrd, Once in rt wllil(' wc gel, 
fl Cllse the ot ll ('1' wny, Wt' llluia VN.V bod lllul'dCl' tlild mp(' cnsc Ollt. 
in Snipfln alld w(' h('ol'd on thn.t f!'Om ('ver,\"bod.", in spill' of tit(' fo('L 
that til(' .Judg(· Advocntc G{,I}(,1'Il1 ns of now hns nothing wh ni('\'er to 
do with th(' sentl'nc{', Thcre was fl great d{'lll of indignation fit the 
lightnt·gs of those SClllcl)(' (,8, 

), 11', 3HOOl\8, l\o\\", doeSln't the Seeret:ll'Y of t he NIl"Y hlwe some­
thinA' to do with the Sf'n tcnce? . , 

Admirnl HUSSELL, "'(('so H(' docs now. 
).fr, BROOK S, Doesn'i be list.eD to your rccommClldlltion? 
Admiral R CSSf;LL. 1 don 't mllke an~Y recommendation on the 

sent.C'llCC now, sil'. Thill is what this bill contempiat{'s, If whcnc"cr 
one thinks of the court. mll.rtini, whieh seems to me to be thc cosc, lil(,Y 
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inunedintBly think of Ole Judge Advocate General, then I am afraid 
I am going to he CI.\'lching it from aU sides and lam going to have to 
say kind of inmeiy, "Well, there are three officers in my office who think 
otherwise." As fl matter of fact, I have nover been able to see why I 
shouldn't h lwe the authority to throw out a CilSC. The COll\'CllIug 
authority in th e field can do it and three of my subordinates cnll do it, 
but the Judge Advocate General, as the chief law officer, hasn't any­
thing to SHy nboul.. it. 

1-.lr. BROOKS. The Secreta ry of the Na\'",Y h IlS some I\uthority, too, 
wHlel' this? 

Admirul RUSSELL. Nor with respect to throwing it out, no sir. 
Mr. BnooKs. WhnL docs be have with reference to this bill? 
Admirnl RUSSELl" H e has the authority to extend clemency after 

lho cnso hns bron pmcessed and it comes back again. And lhat is 
bnsed on the bellflvior of tlae individual and \\'hctbcr or not h ~ is n. 
good J;sk to be J'chabili tatcd. 

lncid('ntnll y, there is another point.. Take the case of nn o(llcer, 
enlisted man, 01' whoever he is. He is a borderline cnse fol' J'el.('ntion. 
There is f\. big argument. Should he be put. on pl'Obation 01' shouldn't. 
he. J don ' t. think tbnt that is a pl'OpCl' qu estion for the JtJ(\jcin.1 
Council. I think that ought to be decided by people in unifOl'lll in 
that SCl'vice: Do we wunt tlus lellow, is he a good risk? Now if I 
cnn get. enough people in my office on these boards it might. work. And 
I would probably feel like consulting with, well, say the Comlllllndont. 
of th(' )'Inrin(' Corps or the Chief of Personnelnnd ask "How do you 
feel ohout this?" b('fore the decision wns milde. 

:\Ir. DltOOKS. That is just. exactly what. the cOlllmitt('e doesn' t like. 
I menn , lhey fccl like a man is on trial and you shouldn't. diS))ose 
of his case belol'(' it is tried tbcrc. 

Admiml R l'SSl:LL. This is after tbe trial , sir. 
:\lr . Rnoo Ks. Oh , after th(' trial. 
Admiral R USS):I.L. Y{'s. This is th(' qut'Stion now: '\llat. is his 

punishmen t going- to be; sholl we gil'c him anothcr chnn cc? 
),11'. PUll, BIN. You should hosc authorit.y to do lila.t. 
Admiral J\ USSt:LL. \\'(' have a lot of cases where n man docs 

something, YC'S, but upon a c\os(' examination you find, w('lI. he made 
a mio;takc and we don't. think he is really dishOllC'st.; he is probably n. 
,·ic tim of so m('thing and maybe is drunk or whn.Levf'r it. is Ilnd gi\'c 
h im another chancc and put. him on probation. Let. bim eJU'1I his 
honorable'di!;cl Jal'gc, 

:\11'. BI~OOI\S, But what. about. the case where this fl~t. bOil I'd find s. 
he is innOC('llt and yOIl eNt ify him bnck to another bool'(l a nd k('ep OIl 
until you g"l'i. n ple!l of gui lty scntence? 

Admirnl R \JSS ~;r.L. T hnv(' no desire to shop Ilround. What. J om 
afl'llid of is the case won't get o.s good a rcvicw os it gets now, We­
don't. ha\'(' u very lal'gc nUlllbcr of these cas('s, as 1 said fl minut£l ugo, 
thut involvc these Icgal arguments. )'ly office has bC(,11 told in SO 
mOllY words: Now this is a law office, You il.l'e {'nlill('d to speak 
YOlll'mind. And invlll'iably , if we have nn impoJ·tunt. casC', T don ' t. 
care who th(' initinl reviewcr is, he gels a chllnge to come up to my 
ofncc find say what. he thinks. We have as many fiS 8 01' 9 officers 
review an importn.nt.. case or a close case right. now. It we ar(' only 
{;Ding to have three people doing it. and t.hat. is going to be final, I nm 
l USt.. afraid of it. 
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i\lr. BROOKS. Of course, now you have a. Sl't-up which is very 
fl.dmirable, T will say thaL, bUL is noL under s tat.ute and they arc 
1)urely- ndv isory to you-just like T would hope the Scnctnry of the 
Nuvy before he commu tes a sentence would get the aovice of his 
best ofii.cers 011 that. 

Admiral ROSS~; LL. ·Yes. 
~Ir, BItOOKS. But when you write it into the law the commiLteo 

felt like OI1C h('nring should be final, espec ially whcn a mall is found 
innocent on app,-'ul, thut you shouldn't scud him back again to 
another bonrd to fi nd him guilty. 

Admiral R USSE I.I .. WeU, there arc some awful close questions of law, 
~Ir. Chuil"lnafl. There arc honest difTcrenc!'s of opinion. Jf we didn't 
have thosl' opinions, I il.m Ilfmid OUl' lawyeJ'S wouldn't do \'('1'.'1" well. 

~rr, U ECRA.'FE~·IU~:D. But 011 thosc questions of law, Admiml, they 
go to til(' ('OUI'! of appea.ls, 

Admiral RessEI.I •. Y(,S, if that is dose, I probahly would, if for 
no l'eMon thun "Kow there is tl point that ought to b(' brought out 
find promulgated to the three services so they will know wllftt the 
law is on this particulal' point." 

~rl', BnOO KS, ] had this thought; th!lt, in coses wlH'!'e the Judge 
Advoclite Cenel'll.1 fclL that un el'l'or hod bcen Illfl dc by the board 
which he el'eated and to which he certified the cos(', we might. !lIl1end 
this to give him au thority to certiIy the case to tuc Court of :\Iilitary 
Appeals on both the Inw l1ud litE' ('\·idenee. 

Aclmiroi HvssnL. I I1Ill filmic! the,v would bog down 011 that, sir. 
1 don't believe they can handle it. We were discu"sing hel'e Ilot.long 
ago their work load. The law questions thftt , I wou ld think, wou ld 
be cCI'l ifiC'd up Ill'e few enough, but. I don't think they cou ld possibly 
handle a ll these cuses where, lor exa mp le, the--­

~Ir. BROOK S. Let me fisk you this, then. 
Admiral R L'SSELL. Yes? 
~Ir. BROOKS. Do you an ticipa te thal your boards Ilrc going to bo 

that fa.r wrong? 
Admiral R VSSELI•. J hope not. 
:\lr, BROOKS. That. you can't set up good boards to start with who 

will render su bstanlial/'ustiee in thpi !' decisions? 
Admiral R l!SSEI,L. 1 lope they \\ ill. 
~rr. D}:GHA}'n:N1IIEo. You see, Ad mirlll, whaL we were concerned 

wit h "'liS tb is: 1'011 hitve n, board of rcview hcre who might sny a mnn 
is innocent. All right. You don't t hink their deci sio n is cOI'I'ce l , 
for some reason. Y(lU refer it to onot her board of review and they 
come out.. with fI d ifferent decision from the first bOil I'd of review. 
There you h(\.ve two boards of review, each wit h equnl fluthori Ly, not 
one higbm' t hol1 t htl olhcl'. One boorcl hos declared him guil ly- on 
the facts. And the cou rt of appcals con ' t J'(wiew thoso fIl ets exccp t 
where they al'e just·insu fli.cient tlS a mattel' of law to const itute i\ 
convict ion. 

Admiral RUS!n: LL. Yes. 
Mr. UEGRM' FENRIEO. So you have Lwo boards with cquil l power, 

one of wbic h hilS declared him innocent. and the olhel' has declnred 
him guilty. Now, he is decillred guilty because that.. one happened 
to pass on it last a nd yet the other one bas just as much aut hority. 
That was tho thing we woro confron ted with. 
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MI". BUOOK8. Well , we thnnk you vcry much , Admiral. :\Ir. Smart, 
YOU have somet hing? 
. :\ r... S\lun. I ml~h t point out, on this question t hat you raised n 
minu te ogo, :\ rr. Chairman, that the Secretar:,>' of the rc;;;peclivc 
Dcpnrlmelll \\'ould ha\'c mom 01" less unli mited powers. Under 
Ilrl iclc 74 of the code, you ,,'ill notice thlll undel' " Remissio n nod 
slIspclls ion", " The Sccretu l"Y of thl' Depill't menl" /lnd ot hers whom 
he mny df'siglltlt(l "may remil or slispend a ny pnrt or alllOli nt. of lhe 
ullex('('utcci portion of nny sentence, includi ng il ll u ncollected 10['­
feilu rcs. other lhnn fI sente nce upprond by the P rc$idenl." In your 
init ial con~id('rnlion of this mntter, L think 11m!. when you deleted 
Ill,ticlCl 66 (e) you co ncluded tho\.. if there had been tl grio" olls mistake 
!nudc in the sevcrity of till' sentence it was then withi n the prcrogll live 
of the .J ud~c A(h'oCIlIO to recomme nd to the Secretnry lhi\t i t be 
appropl'i ntel,Y reduced when it came to him. [ would say under 
ar ticle 74 he hod that aut hor ity. Last year, when we cOll!'idcl'ed 2:,75, 
you wi ll recltll t hnt we C(Lllle to n maLLeI' of cleme ncy powe[' nnd Iho 
committee vl'!'lt('d it in the .Judge Ad vocl1tQ C eocl'll J. YOtt wi ll (Un hcl' 
rccnll that, whcn the Illnlt('r was brought before the full co mmiU('(I, 
Crncml Eif;(,llhowc[' Il nd then Sccrelnl'Y of \Var Pll tterson cnmr in , 
a nd fo r cogent rcasons the COlllmittce changed 111ltt. and revesled Ihn ( 
sllm(' Ilu thority btlck in thc !:iccrctnl'Y to the exclusio n of the Judge 
A(lvoCille, You have peq )ctua led thai same situo l ion here. 

~Jl', B noo..:>!. Yrs , this is the law thaL wc a re p rcscntly using, 
~Ir , :-l~[\n'r, I t tarrics forward the same theory thnt you ndop led 

PI'C" iotlsly. 
~Ir. If_HID\". Well , when you gi\'e it to the Seeretllry, ,vou anticipnte 

thlll n good hit of the d('eis ioll will hinge on the Judg(' Ad"ocnte Gell. 
(,I'IlI ; iSll ' l that right? 

~I r . <';~I \HT. J !'hou ld think so. I el'l'tninly think he has l h (' ~r('al('s t. 
of ('onfidCIl('(' in his .Judge Advocate G(,lleraJ'ano wou ld certainly abide 
by his r('comlll(,lldlltion. 

Col. DI~s~lonE, ~ I I". Chairman, I would like to po inl oul- ­
:\ Ir. BnooKs . All rig-hl, Co loll('1. 
('01011('1 D I ~S'IOII~:. T bat th(' E ls ton bill did not. di\'('s t tlH' Judgo 

Advotalc Oen('ra l of Ilulhoritv in those lllfittCI'S but. mildc his l1etion 
subjec t to supervision by the !;c('r<'lary. 

~ I I' . S\I\!tT. \\\,n, IlS to clemency, you will rCf'il ll , wc ['evcsted elem· 
eney in lilt' Sc('r('tIi I"Y, to the exc lusion of tbe J udgc A(\vo('lltc Gelleral. 

Ad mirnl H l"SSEI, I" ~ J .v ftction is subject to the supervis io n of the 
Se('['C'huy of the Xnvy right. now, buL l won't. havc li ny !lelion to tllke 
under th is. 

:\ 11'. 13 1100K5. You will it ave the a('lion if you M(, dissll ti!'fied- ­
You wi ll hn.v(' this IINion: First. you scL up you r honnls of revicw 

which is lots of Autho rity, ill my judg<'mclll , in thc IlIlndllng of 11 ens(', 
'flwll yOIl will hAve the r igh t to l'el11ove 1hilt. uon['d if it. is not func t ion ­
ing prop('dy. Then , til fl d dilion to thn.l, it scems to m(' you 1U\\'tJ 
the fl.l1thol·ity of sl'ie(' l illg' the bonrd you w:1I1L the ('ase to go to. 

Admi rlll Rl'SS t~ LI.. Yes, 
:\ Ir, BnooKs. Then finally, if lhe board doesn' t. gi\'c you a sat is· 

fnclolT decision , 1 mellil in yow· judgment, for the good of the service, 
you ha"c the authority to eel'lify that case u p to the Cou rt of :\ li litlll'y 
Appeals fol' a decision. And, fur thermore, you luwo the aut hol'ity 
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to present yOUl' views to the Secrclary of the service. All of which, 
it seems lome, lfi\'CS you four or fh'c opporLunitics, for the good of tlw 
serv ice, to rca y aftc('t thaI case. Now I just mention that. Of 
course, we nrc happy to hear from the admiral and have his views, 
I would b(' gll1d at the next meeting of the committee to present the 
maLler !lgnin for whatever heRring Ihey want to give. 

~Ir. SMAllT. 1 nm wondet"ing if this would unswCl' Admiral Russl'U's 
criticism: If we would perpetuate the same authority which till' .Judge 
Ad vocnte General of the Army has today under Artidc of War 5:1, 
] belicn it is, which gi\'cs him cerLllin powers to remit !\nd to suspend 
sentence, in the I'cspcdin' J udge Advocntes Generill but sti ll noL 
permit. tite Judge Ad\'ocnte Gencml to refer it, to IIIIo1hel' bOtHd of 
rcvicw-­

~h', BROOKS, 1 think that is whM the committ.ee is objecting: to­
not your authorit.y to remit or suspend but the closlng of 11 case which 
IU1.d fl hellring. ' 

Adminll R USSf;L L. I am juSI.. intcrested in seeing Ihal we are 1101.. 

handcuffed with II system here which I nm Ilfrnid might resulL in It 

poorcl' review lIliln it now gets, Ami this business was pl'ompled 
beCiUlsc 1 thought to m yself: " Wcllnow , what is going to happen to 
this se11lclH'C, who is going to havc the say-so on that?" 

),, 11'. BltOOKS. ~[I'. Smart, could you drllft some lang-unge between 
now line! the twxt sl'SSion, tomorrOw, which would gi\,c thc u.ut hol'it .v 
to the Judge Advo('lIlc GCllc1'U1 to I'cmit. I1nd suspend in cerwin cases'? 

~II'. PHII,Il) ..... T o throw out u case if he doesn't think thaI.. t he CMe 
is sustuined? 

~Ir. BnooKs. Is thnl whllt you hu.\'e in mind, Admiml? 
Admit'al H l'SS~:r,L. Yes; that. is mor,;- likc it, sir. 
:-.[ r. BnooKs. Fine. H there is no objectiou, theu, HuH suggt'stion 

will be adopted. 
Thel'e is a full commiltee meeting tomorrow? 
:-'11'. SMAUT.•\11'. rinson told me there was a full committee mceling 

tomorrow, 
:-'Ir. BIIOOKS. This will concJude the public hearings nnd without 

objel'tioll we will meet in executive session on Wedncsdll.Y, April 6, 
und try to fini<;h the bill. 

(Whereupon, t.he hearing wns adjourned at 12:12 p. Ill.) 

x 


	COVER PAGE
	TITLE PAGE
	CONTENTS
	STATEMENT OF . . .
	FREDERICK P. BRYAN, Chairman, Special Committee on Military Justice of the Bar Association
	JOSEPH A. CORETY, Jr., Vice Chaiman of the American Veterans Committee
	KENNETH F. CRAMER, Chief, National Guard Bureau, by Maj. Gen. Raymond H. Fleming
	Hon. WINFIELD K, DENTON, Member or Congress from Indiana
	KNOWLTON DURHAM, Chairman, Special Committee on Administration of Military Justice, New York State Bar Association
	ARTHUR E, FARMER, Chairman, Committee on Military Law of the War Veterans Bar Association
	JOHN J. FINN, Judge Advocate, District of Columbia Department of the American Legion
	Maj. Gen. RAYMOND H. FLEMING, representing the National Guard Bureau and the National Guard Association
	Hon. GERALD R. FORD, JR., Member of Congress from the Fifth District of the State of Michigan
	JAMES FORRESTAL, Secretary of Defense
	Col. LLOYD R. GARRISON, AGD, Chief, Correction Branch, AGO
	Prof. ARTHUR JOHN KEEFFE, Cornell Law School
	Hon. W. JOHN KENNEY, Under Secretary of the Navy
	Lt. Col.THOMAS H. KING, JAG Reserve, National Judge Advocate of the Reserve Officers' Association and President of the District Department
	FELIX LARKIN, Assistant General Council, Office of the Secretary of Defense
	ROBERT D. L'HEUREUX, Chief Counsel, Senate Banking and Currency Committee
	Col. MELVIN MAAS, National President of the Mlarine Corps Reserve Association
	Prof. EDMUND M. MORGAN, JR., Harvard University Law School - page 699
	Prof. EDMUND M. MORGAN, JR., Harvard University Law School - page 113

	Col. JOHN P. OLIVER, JAG, Reserve, Legislative Counsel of the Reserve Officers Association of the United States
	Gen. FRANKLIN RITER on behalf of the American Legion
	Col. WILLIAM A. ROBERTS, United States Air Force Reserve, Representing the AMVETS
	Rear Adm. GEORGE L. RUSSELL, regarding the proposed formation of a Legal Corps in the Navy
	GEORGE A. SPIEGELBERG, Chairman of the Special Committee on Military Justice of the American Bar Association
	Gen. JOHN CHARLES TAYLOR , representing the American Legion
	RICHARD L. TEDROW, Attorney, Washington, D.C.
	Maj. ROLLA C. VAN KIRK, United States Army
	RICHARD H. WELS, Chairman, Special Committee on Military Justice of the New York County Lawyers' Association
	Col. FREDERICK BERNAMS WIENER, Attorney, Washington, D.C.
	Col. FREDERICK BERNAMS WIENER - Resumed

	PAUL C. WOLMAN, Baltimore, MD., Chairman, National Security Committee, Veterans of Foreign Wars of the United States
	EUGENE M. ZUCKERT, Assistant Secretary of the Department of the Air Force

	ADDITIONAL INFORMATION
	ARMY ESTIMATE OF NUMBER OF CASES WHICH THE COURT OF MILITARY APPEALS WOULD HAVE AUTHORITY TO REVIEW UNDER THE PROVISIONS OF H. R. 2498 . . .
	ARMY POLICY WITH REFERENCE TO RESTORATION TO DUTY OF GENERAL PRISONERS
	EXTENSION OF REMARKS OF HON. GLENN R. DAVIS OF WISCONSIN, IN THE HOUSE OF REPRESENTATIVE . . .
	GENERAL COURT-MARTIAL PRISONER STATISTICAL REPORT . . .
	LETTER FROM . . .
	KNOWLTON DURHAM
	Hon. GERALD R. FORD, JR.
	WILLIAM C. LEWIS
	ROBERT D. L'HEUREUX

	MILITARY JUSTICE INTERVIEWS, ENLISTED MEN . . .
	NUMBER OF OFFICERS WHO CAN QUALIFIED AS LAW OFFICERS AND TRIAL COUNSEL IN . . .
	NUMBER OF ARMY INSTITUTIONS AND INDIVIDUALS POSSIBLY AFFECTED BY ARTICLE 58 . . . 
	REPORT OF THE COMMITTEE ON MILITARY JUSTICE OF THE NEW YORK COUNTY LAWYERS' ASSOCIATION
	REPORT OF SPECIAL COMMITTEE ON MILITARY JUSTICE
	STATUTORY PROVISIONS IN UCMJ COMPATED WITH STATUTORY PROVISIONS OF AW, AGN, AND PROPOSED AGN AS LIMITED BY REGULATIONS
	TEXT OF H. R. 2498




