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UNIFORM CODE OF MILITARY JUSTICE

MONDAY, MARCH 7, 1948

House oF REPRESENTATIVES,
CoMMITTEE ON ARMED SERVICES,
SvuscoMmITTEE No. 1,
Washington, D. C.

The committee met at 10 a. m., Hon. Overton Brooks (chairman
of Subcommittee No. 1) presiding.

Mr. Brooks. The committee will please come to order.

We have the pleasure of having the distinguished chairman of the
committee here—to the right of me—and in view of the fact that the
chairman is here I would be very happy for him to take the chair,

Mr. Vinson. Mr. Chairman, before we start the hearing on this
bill, I want to suggest that on behalf of the committee Mr. Brooks of
Louisiana and Mr. Short of Missouri prepare a suitable resolution ex-
pressing the deep sympathy on the passing of our former distinguished
chailiman, Mr. Andrews, and that they be sent to the members of his
family.

I also suggest that the clerk on behalf of the committee secure a
suitable floral offering and send that, and to advise the committee
what he ascertains is going to be the program with reference to the
funeral. 1 understoodE that probably there may be some exercise held
here and if so, notify all the members so we can attend,

Now, Mr. Chairman, without objection the two gentlemen desig-
nated will prepare the resolution.

And before we take up this bill, today is consent calendar and we
have three or four bills on the calendar, so we will have to recess at a
quarter to 12.

And after we have the testimony of the distinguished Secretary of
National Defense and Dr. Morgan—after they are finished—then I
hope that the Subcommittee No. 1 will take this bill before its sub-
committee and eonsider it section by section.

And tomorrow the Subcommittee No. 2 takes up the pay bill and
will consider that bill.

That is all, Mr. Chairman.

Mr. Brooks. Thank you very much, Mr, Chairman.

Mr. Clerk, will you call the roll and see if we have a quorum?

Mr. Vinson. I suggest, Mr. Chairman, that it is not necessary to
have a quorum to start the hearings.

Mr. Brooxk. It is suggested that a roll call be dispensed with.
Accordingly, we will proceed.

We are honored today in having the Seeretary of National Defense
with us, Mr. Forrestal.

Seeretary Forrestal, we are very happy to have you, sir. And I
think you have a prepared statement here. May I say, in starting,
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that this is an extremely important bili. There are very few bills
that come closer to my own mind and my heart than does a uniform
code for military justice, to cover the armed services.

(H. R. 2498 is as follows:)

[H, R, 2498, §1at Cong., 1si sess.]

A BILL To unify, consolidate, revise, and codify the Articles of War, the Articled of the Government of the
?Iu?‘g:} and the diseiplinary laws of the Coast Guard, and to enact and establish a Uniform Code of Military
Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That a Uniform Code of Military Justice for the
government. of the armed forces of the United States, unifying, consolidating,
revising, and codifving the Articles of War, the Articles for the Government, of the
Navy, and the disciplinary laws of the Coast Guard, is hereby enacted as follows,
?\nd tlllc articles in this section may be cited as ** Uniform Code of Military Justice,
rticle .

UNIFORM CODE OF MILITARY JUSTICE

Part Article
I Cleneral Provisions. . ..ocoonmanannnans P, R 1
II. Apprehension ad Restrain 7

111, Non-Judiein] Punishment 15
1V. Qourts-Martinl Jurfsdotlon. .. .o courorem e HEs . 16
V. Appointment and Composition of Courts-Martinl. ... ... __ = 73

i 2D 2T P LT T SR S e R . Wt = 30
VII. Trial Procedure. ... _ e a 2 e L
VIIL Bentences. .= .<....... bioi
IX. Review of Courts-Martinl. 59
X. Punitive Articles.._._._._ i
X1. Miseellaneous Provisions. 135

Parr I—Gexeran Provisions
Article

1. Definitions.

2. Persons subject to the code,

3. Jurisdiction to try certain personnel,

4, Dismissed officer’s right to trial by court-martinl.
& "Territorial applicahility of the code,

6, Judge advocates and legal officors,

Anrrrene 1. Definitions.

The following terms when used in this code shall be eonsirned in the sense
indiesl.ted in this article, unless the context shows that a different sense is intended,
namely:

(1) “Department’ shall be construed to refer, severally, to the Department of
the Army, the Department of the Navy, the Department of the Air Force, and,
except when the Coast Guard is operating as a part of the Navy, the Treasury
Department;

2) “Armed force” shall be construed to refer, severally, to the Army, the Navy,
311! .’:lir Force, and, except when operating as a part of the Navy, the Coast

uard;

(3) “Navy' shall be construed to include the Marine Corps and, when operating
as a part of the Navy, the Coast Guard;

(4) “The Judge Advocate General” shall be eonstrued to refer, severally, to The
Judge Advocates General of the Army, Navy, and Air Force, and, except when
the Coast Guard is operating as a part of the Navy, the General Counsel of the
Treasury Department;

(5) “Officer’ shall be construed to refer to a commissioned officer including a
commissioned warrant officer;

(6) "Supﬁrior officer” shall be construed to refer to an officer superior in rank
or command;

{7) “Cadet’ shall be construed to refer to a cadet of the United States Military
Academy or of the United States Coast Guard Academy;

(8) “Midshipman' shall be construed to refer to a midshipman at the United
Btaf.;!s Naval Academy and any other midshipman on active duty in the naval
service; :

(9) “Enlisted person” shall be construed to refer to any person who is serving
in an enlisted grade in any armed force;

(10) “Military’" shall be construed to refer to any or all of the armed forces;

(11) "“Accuser” shall be construed to refer to a person who signs and swears fo
the charges and to any other person who has an interest other than an official
interest in the prosecution of the accused;



567

(12) “Law officer’’ shall be construed to refer to an official of a general court-
martial detailed in accordance with article 26;

(13) “Law specialist” shall be construed to refer to an officer of the Navy or
Coast Guard designated for special duty (law);

(14) “Legal officer” shall be construed to refer to any officer in the Navy or
Coast Guard designated to perform legal duties for a command.

Anrt. 2. Persons subject to the code.

The following persons are subjeet to this code:

(1) All persons belonging to a regular component of the armed forces, including
those awaiting discharge alter expiration of their terms of enlistment; all volun-
teers and inductees, from the dates of their muster or aceeptance into the armed
forces of the United States; and all other persons lawfully called, drafted, or
ordered into, or to duty in or for training in, the armed forces, from the dates they
are required by the terms of the call, draft, or order to obey the same;

%2} Cadets, aviation cadets, and midshipmen;

3) Reserve personnel who are voluntarily on inactive duty training authorized
by written orders;

(4) Retired personnel of a regular component of the armed forces who are en-
titled to receive pay;

(5) Retired personnel of a reserve component who are receiving hospital bene-
fits from an armed foree;

(6) Members of the Fleet Reserve and Fleet Marine Corps Reservae;

(7) All persons in custody of the armed forces serving a sentence imposed by a
court-martial ;

(8) Personnel of the Coast and Geodetic Survey, Public Health Service, and
other organizations, when serving with the armed forees of the United States;

(9) Prisoners of war in custody of the armed forees;

(iﬁ)ﬁl?dt.ime of war, all persons serving with or accompanying an armed force
in the field;

(11) All persons serving with, employed by, accompanying, or under the super-
vision of the armed forces without the continental limits of the United States and
the following territories: That part of Alaska east of longitude one hundred and
seventy-two degrees west, the Canal Zone, the main group of the Hawaiian Is-
lands, Puerto Rico, and the Virgin Islands;

(12) All persons within an area leased by the United States which is under the
control of the Seeretary of a Department and which is without the continental
limits of the United States and the following territories: That part of Alaska east
of longitude one hundred and seventy-two degrees west, the Canal Zone, the
main group of the Hawaiian Islands, Puerto Rico, and the Virgin Islands.

Awrt. 3. Jurisdiction to try certain personnel.

(a) Reserve personnel of the armed forces who are charged with having com-
mitted, while in a status in which they are subject to this code, any offense against
this code may be retained in such status or, whether or not such status has termi-
nated, placed in an active-duty status for diseiplinary action, without their con-
sent, but not for a longer period of time than may be required for such action,

(b) All persons discharged from the armed forees subsequently charged with
having fraudulently obtained said discharge shall be subject to trial by court-
martial on saidl charge and shall be subject to this code while in the custody of
the armed forces for such trial. Upon conviction of said charge they shall be
subject to trial by court-martial for all offenses under this code committed prior
to the frandulent discharge.

(e) Any person who has deserted from the armed forces shall not be relieved
from amenability to the jurisdiction of this eode by virtue of a separation from
any subsequent period of service. i

Art. 4. Dismissed officer's right to trial by court-martial.

{a) When anv officer, dismissed by order of the President, makes a written
application for trial by eourt-martial, setting forth, under oath, that he has been
wrongfully dismissed, the President, as soon as practicable, shall convene a gen-
eral courf-martial to try such officer on the charges on which he was dismissed.
A court-martial so convened shall have jurisdiction to try the dismissed officer on
such charges, and he shall be held to have waived the right to plead any statute
of limitations applicable to any offense with which he is charged. The court-
martial may, as part of its senfence, adjudge the affirmance of the dismissal, but
if the court-martial acquits the accused or if the sentence adjudged, is finally ap-
proved or affirmed, does not include dismissal or death, the Secretary of the De-
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partment shall substitute for the dismissal order by the President a form of dis-
charge authorized for administrative issuance.

(b) If the President fails to convene a general court martial within six months
from the presentation of an application for trial under this article, the Secretary
of the Department shall substitute for the dismissal ordered by the President &
form of discharge authorized for administrative issuance.

{¢) Where a discharge is substituted for a dismissal under the authority of this
article, the President alone may reappoint the officer to such commissioned rank
and precedence as in the opinion of the President such former officer would have
attained had he not been dismissed. The reappointment of such a former officer
shall be without regard to position vacancy and shall affect the promotion status
of other officers only insofar as the President may direct. All time between the
dismissal and such reappointment shall be considered as actual service for all pur-
poses, including the rip;gt to receive pay and allowances.

d) When an officer is discharged from any armed force by administrative action

or is dropped from the rolls by order of the President, there shall not be a right to
trial under this article.

Anr. 5. Territorial applicability of the code.
This code shall be applicable in all places.

Anrm, 6. Judge advocates and legal officers.

(a) The assignment for duty of all judge advocates of the Army and Air Force
and law specialists of the Navy and Coast Guard shall be subject to the approval
of The Judge Advocate General of the armed force of which they are members.
The Judge Advoeate (General or senior members of his staff shall make frequent
ins[lnjections in the field in supervision of the administration of military justice.

(b) Convening authorities shall at all times communicate directly with their
stafl judge advocates or legal officers in matters relating to the administration of
military justice; and the staff judge advocate or legal officer of any command is
authorized to communicate directly with the staff judge advocate or legal officer
of a superior or subordinate command, or with The Judge Advocate General.

(¢) No person who has acted as member, law officer, trial counsel, assistant trial
counsel, defense counsel, assistant defense counsel, or investigating officer in any
case shall subsequently act as a staff judge advocate or legal officer to any review-
ing authority upon the same case.

PART IT—APPREHENSION AND RESTRAINT
Article

7. Apprehension,

8, Apprehension of deserters.

9. Imposition of restraint.
10, Restraint of persons charged with offenses,
11. Reports and recelving of prisoners,
12, Confinemont with enc«mg«prisonm praohibited,
13, Punishment prohibited before trial,
14. Delivery of offenders to civil authorities,

Arr, 7. Apprehension,

(a) Apprehension is the taking into custody of a person.

(b) Any person authorized under regulations governing the armed forces to
agprehand persons subject to this code may do so upon reasonable belief that an
offense has been committed and that the person apprehended committed it.

(¢) All officers, warrant officers, petty officers, and noncommissioned officers
shall have authority to quell all quarrels, frays, and disorders among persons sub-

ject to this code and to apprehend presons subject to this code who take part in
the same,

Anrt. 8. Apprehension of deserters.

It shall be lawful for any eivil officer having authority to apprehend offenders
under the laws of the United States or of any State, Distriet, Territory, or posses-
sion of the United States summarily to apprehend a deserter from the armed
forces of the United States and deliver him into the custody of the armed forces
of the United States.

Art. 9. Imposition of restraint.

(a) Arrest is the restraint of a person by an order directing him to remain
within certain specified limits not imposed as a punishment for an offense.
Confinement is the physical restraint of a person.

(b) An enlisted person may be ordered into arrest or confinement by any
officer by an order delivered in person or through other persons subject to this
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code. A commanding officer may authorize warrant officers, petty officers, or
noneommissioned officers to order enlisted persons of his command or subject to
his authority into arrest or confinement.

(¢) An officer, a warrant officer, or a civilian subject to this code may be ordered
into arrest or confinement only by a commanding officer to whose authority he
is subject, by an order delivered in person or by another officer. The authority
to order such persons into arrest or confinement may not be delegated.

{(d) No person shall be ordered into arrest or confinement except for probable
cause.

(¢} Nothing in this article shall be construed to limit the authority of persons
authorized to apprehend offenders to secure the custody of an alleged offender until
proper authority may be notified.

Art. 10. Restraint of persons charged with offenses.

Any person subject to this code charged with an offense under this code shall
be ordered into arrest or confinement, as circumstances may require; but when
charged only with an offense normally tried by a summary court-martial, such
person shall not ordinarily be placed in confinement. When any person subject
to this code is placed in arrest or confinement prior to trial, immediate steps shall
be taken to inform him of the specific wrong of which he is accused and to try him
or to dismiss the charges and release him.

Art. 11. Reports and receiving of prisoners.

(a) No provost marshal, commander of a guard, or master at arms shall refuse
to receive or keep any prisoner committed fo his charge by an officer of the armed
forces, when the committing officer furnishes a statement, signed by him, of the
offense charged against the prisoner.

(h) Every commander of a guard or master at arms to whose charge a prisoner
is committed shall, within twenty-four hours after such commitment or as soon
as he is relieved from guard, report to the commanding officer the name of such
prisoner, the offense charged against him, and the name of the person who ordered
or authorized the commitment.

Arr. 12. Confinement with enemy prisoners prohibited.

No member of the armed forces of the United States shall be placed in confine-
ment in immediate association with enemy prisoners or other foreign nationals
not members of the armed forces of the United States.

Arr. 13. Punishment prohibited before trial.

Subject to the provisions of article 57, no person, while being held for trial or
the results of trial, shall be subjected to punishment or penalty other than arrest
or confinement upon the charges pending against him, nor shall the arrest or
confinement, imposed upon him be any more rigorous than the circumstances
require to insure his presence, but he may be subjected to punishment during
such period for minor infractions of discipline,

Art. 14. Delivery of offenders to civil authorities.

(a) Under such regulations as the Secretary of the Department may prescribe,
a member of the armed forces accused of an offense against civil authority may
be delivered, upon request, to the civil authority for trial.

(h) When delivery under this article is made to any civil authority of a person
undergoing sentence of a court-martial, such delivery, if followed by convietion
in a civil tribunal, hall be held to interrupt the execution of the sentence of the
court-martinl, and the offender after having answered to the civil authorities
for his offense shall, upon request, be returned to military custody for the com-
pletion of the said court-martial sentence.

Parr 1I1.—Non-Jupictan PUNISHMENT
Artiele

15, Commanding ofMicer's non-judicial punishment.

Arr. 15. Commanding officer’s non-judicial punishment.

(a) Under such regulations as the President may prescribe, any commanding
officer may, in addition to or in lieu of admonition or reprimand, impose one of
the following disciplinary punishments for minor offenses without the intervention
of a court-martial—

(1) upon officers and warrant officers of his command:
(A) Withholding of privileges for a period not to exceed two consecu=
tive weeks; or
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(B) restriction to certain specified limits, with or without suspension
from duty, for a period not to exceed two consecutive weeks; or

(C) if imposed by an officer exercising general court-martial Jurisdic-
tion, forfeiture of one-half of his pay per month for a period not exceed-
ing three months;

(2) upon other military personnel of his command:

(A) withholding of privileges for a period not to exceed two consecu-
tive weeks; or

(B) restriction to certain specified limits, with or without suspension
from duty, for a period not to exceed two consecutive weeks: or

(C) extra duties for a period not to exceed two consecutive weeks,
and not to exceed two hours per day, holidays included; or

(D) reduction to next inferior grade if the grade from which demoted
was established by the command or an equivalent or lower command; or

(E) confinement for a period not to exceed seven consecutive days; or

(F) confinement on bread and water or diminished rations for a
period not to exceed five consecutive days; or

(G) if imposed by an officer exercising special court-martial jurisdie-
tion, forfeiture of one-half of his pay for a period not exceeding one

month,

(b) The Secretary of a Department may, by regulation, place limitations on the
powers granted by this article with respect to the kind and amount of punishment
authorized, the categories of commanding officers authorized to exercise such
powers, and the applicability of this article to an accused who demands trial by
court, martial,

(e) An officer in charge may, for minor offenses, impose on enlisted persons
assigned to the unit of which he is in charge, such of the punishments authorized
to be imposed by commanding officers as the Secretary of the Department may
by regulation specifically prescribe.

(d) A person punished under authority of this article who deems his punishment
unjust or disproportionate to the offense may, through the proper channel, appeal
to the next superior authority. The appeal shall be promptly forwarded and de-
cided, but the person punished may in the meantime be required to undergo the
punishment adjudged. * The officer who imposes the punishment, his successor in
command, and superior authority shall have power to suspend, set aside, or remit
any part or amount of the punishment and to restore all rights, privileges, and
proper’}y affected,

(e) The imposition and enforcement of disciplinary punishment under author-
ity of this article for any act or omission shall not be & bar to trial by court-martial
for a serious crime or offense growing out of the same act or omission, and not
properly punishable under this article; but the faet that a disciplinary punish-
ment has been enforced may be shown by the accused upon trial, and when so
shown shall be considered in determining the measure of punishment to be ad-
judged in the event of a finding of guilty.

Part IV—Courrs-MARTIAL JURISDICTION
Article

16, Courts-martinl clussifiod,

17, Jurisdiction of courts-muartinl in general.
18, Jurlsdiction of genernl courtémartial,

19, Jurisdietion of special courts-martinl,

20, Jurisdiction of summary courts-martial.
21, Turisdiction of conrts-murtinl not exelusive,

Ant. 16, Courts-martial elassified,

There shall be three kinds of courts-martial in each of the armed forces, namely :
(1) General courts-martial, which shall consist of a law officer and any
number of members not less than five;
(2) Special courts-martial, which shall consist of any number of members
not less than three; and
(3) Summary courts-martial, which shall consist of one officer.

Anr. 17, Jurisdietion of vourts-martial in general,

(a) Each armed force shall have court-martial jurisdiction over all persons sub-
ject to this code. The exercise of jurisdiction by one armed force over personnel
on another armed force shall be in accordance with regulations preseribed by the

resident.,
. (b) In all cases, departmental review subsequent to that by the officer with
authority to convene a general court-martial for the command which held the
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trial, where such review is required under the provisions of this code, shall be
carried out by the armed force of which the accused is a member.

Awr. 18, Jurisdiction of general courts-martial.

Subject to article 17, general courts-martial shall have jurisdiction to try persons
subject to this code for any offense made punishable by this code and may, under
such limitations as the President may prescribe, adjudge any punishment not for-
bidden by this code. General courts-martial shall also have jurisdiction to try
any person who by the law of war is subject to trial by a military tribunal and may
adjudge any punishment permitted by the law of war.

Arr. 19. Jurisdiction of speecial courts-martial.

Subjeet. to article 17, special courts-martial shall have jurisdiction to try
persons subject to this code for any noncapital offense made punishable by this
code and, under such regulations as the President may preseribe, for capital
offenses. Special courts-martial may, under such limitations as the President
may preseribe, adjudge any punishment not forbidden by this code except death,
dishonorable discharge, dismissal, confinement in excess of six months, hard labor
without confinement in excess of three months, forfeiture of pay exceeding two-
thirds pay per month, or forfeiture of pay for a period exceeding six months. A
bad-conduet discharge shall not be adjudged unless a complete record of the
proceedings and testimony before the court has been made.

Arm. 20. Jurisdiction of summary courts-martial.

Subject to article 17, summary courts-martial shall have jurisdietion to try
persons subject to this code except officers, warrant officers, cadets, aviation
cadets, and midshipmen for any noncapital offense made punishable by this code,
but no person who objects htereto shall be brought to trial before a summary
court-martial unless he has been permitted to refuse punishment under article 15.
Where such objection is made by the accused, trial shall be ordered by special
or general court-martial, as may be appropriate. Summary courts-martial may,
under such limitations as the President may preseribe, adjudge any punishment
not forbidden by this code except death, dismissal, dishonorable or bad-conduet
discharge, confinement in excess of one month, hard labor without confinement
in excess of forty-five days, resiriction to certain specified limits in excess of two
months, or forfeiture of pay in excess of two-thirds of one month's pay.

Arr. 21. Jurisdiction of courts-martial not exclusive.

The provisions of this code conferring jurisdiction upon courts-martial shall not
be constried as depriving military commissions, provost courts, or other military
tribunals of concurrent jurisdietion in respect of offenders or offenses that by
statute or by the law of war may be tried by such military commissions, provost
courts, or other military tribunals.

Part V—ArroinTMENT AND ComposiTion oF Covurrs-MaRTIAL

Article

22, Who may convens general courts-martial,

23, Who may convene special courts-martial,

24, Who muy convens summary courts-martial.

25, Who may serve on courts-martial,

20, Law officer of o goneral court-murtial.

27, Appointment of trial counsel and defense counsel.
28, Agpnintment of reporters and Interpreters.

20, Absent and additlonsl members,

Arr, 22, Who may convene general courts-martial.

(a) General eourts-martial may be convened by—

(1) the President of the United States;

(2) the Secretary of a Department;

(8) the commanding officer of a Territorial Department, an Army Group,
an Army, an Army Corps, a division, a separate brigade, or a corresponding
unit of the Army;

(4) the Commander in Chiel of a Fleet; the commanding officer of a
naval station or larczer shore activity of the Navy bevond the continental
limits of the United States;

(5) the commanding officer of an Air Command, and Air Force, an air
division, or a separate wing of the Air Force;

{(6) such other commanding officers as may be designated by the Secretary
of a Department; or
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(7) any other commanding officer in any of the armed forces when em-
wered by the President.
(b) When any such commanding officer is an accuser, the court shall be con-
vened by superior competent authority, and may in any case be convened by such
authority when deemed desirable by him.

Art. 23. Who may convene special courts-martial,

(a) Special courts-martial may be convened by—

(1) any person who may convene a general court-martial:

(2) the commanding officer of a district, garrison, fort, camp, station, Air
Force base, auxiliary air field, or other place where members of the Army or
Air Foree are on duty;

(3) the commanding officer of a brigade, regiment, detached battalion, or
corresponding unit of the Army;

(4) the commanding officer of a wing, group, or separate squadron of the
Air Force;

(5) the commanding officer of any naval or Coast Guard vessel, shipyard,
base, or station; or of any marine brigade, regiment or barracks;

(6) the commanding officer of any separate or detached command or group
of detached units of any of the armed forces placed under a single commander
for this purpose; or

(7) the commanding officer or officer in charge of any other command when
etrwowere{l by the Secretary of a Department.

(b) When any such officer is an aceuser, the court shall be convened by superior
competent authority, and may in any case be convened, by such authority when
deemed advisable by him.

Arr. 24, Who may convene summary courts-martial.
(8) Summary courts-martial may be convened by—
(1) any person who may convene a genreal or special court-martial:
: [2“]\rthe commanding officer of a detached company, or other detachment of
the Army;
(3) the ecommanding officer of a detached squadron or other detachment of
the Air Force; or
(4) the commanding officer or officer in charge of an v other command when
empowered by the Secretary of a Department.

(b) When but one officer is present with a command or detachment he shall be
the summary court-martial of that command or detachment and shall hear and
determine all summary court-martial cases brought before him. Summary courts-
martial may, however, be convened in any case by superior competent authority
when deemed desirable by him.

ArT. 25. Who may serve on courts-martial.

(a) Any officer on active duty with the armed forces shall be competent to
serve on all courts-martial for the trial of any person who may lawfully be brought
before such courts for trial.

(b) Any warrant officer on active duty with the armed forces shall be competent
to serve on general and special courts-martial for the trial of any person, other
than an officer, who may lawfully be brought before such courts for trial.

(e} Any enlisted person on active duty with the armed forces who is not a
member of the same unit as the accused shall be com petent to serve on general and
special courts-martial for the trial of any enlisted person who may lawfully be
brought before sueh courte for trial, but he shall be appointed ag a member of a
court only if, prior fo the convening of such court, the accused has requesied in
writing that enlisfed persons serve on it.  Affer such a request, no enlisted person
shall be tried by a general or special court-martial the membership of which does
not inelude enlisted persons in a number comprising at least one-third of the total
membership of the court, unless competent enlisted persons cannot be obtained
on account of physical conditions or military exigencies. Where such persons
cannot be obtained, the court may be convened and the trial held without them,
but the convening authority shall make a detailed written statement, to be
appended to the record, stating why they could not be obtained.

‘or the purposes of this article, the word “unit’” shall mean any regularly
organized body as defined by the Secretary of the Department, but in no case
shall it be a body larger than a company, a squadron, or a ship’s erew, or than a
body corresponding to one of them.

(d) (1) When it can be avoided, no person in the armed forces shall be tried
by a court-martial any member of which is junior to him in rank or grade.
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(2) When convening a court-martial, the convening authority shall appoint as
members thereof such persons as, in his opinion, are best qualified for the duty by
reason of age, education, training, experience, length of service, and judicial
temperament. No person shall be eligible to sit as a member of a general or
special court-martial when he is the aceuser or a witness for the prosecution or
has acted as investigating officer or as counsel in the same case.

Art. 26, Law officer of a general court-martial.

(a) The authority convening a general court-martial shall appoint as law
officer thereof an officer who is & member of the bar of a Federal court or of the
highest court of a State of the United States and who is certified to be qualified
for such duty by The Judge Advoecate General of the armed foree of which he is a
member. No person shall be eligible to act as law officer in a case when he is the
aceuser or a witness for the prosecution or has acted as investigating officer or as
counsel in the same case.

(b) The law officer shall not consult with the members of the court, other
than on the form of the findings as provided in article 39, except in the presence
of the accused, trial counsel, and defense counsel, nor shall he vote with the
members of the court.

Arr. 27. Appointment of trial counsel and defense counsel,

(a) For each general and special court-martial the authority convening the
court shall aﬂpoint a trial counsel and a defense counsel, together with such
assistants as he deems necessary or appropriate. No person who has acted as
investigating officer, law officer, or court member in any case shall act subsequently
as trial counsel assistant trial counsel, or, unless expressly requested (i)y the
accused, as defense counsel or assistant defense counsel in the same case., No

reon who has acted for the prosecution shall act subsequently in the same case
or the defense, nor shall any person who has acted for the defenes act subse-
quently in the same case for the prosecution.

(b) Any person who is appointed as trial counsel or defense counsel in the
case of a general court-martial—

(1) shall be a judge advocate of the Army or the Air Force, or a law
specialist of the Navy or Coast Guard, or a person who is & member of the
bar of a Federal court or of the highest court, of a State; and

(2) shall be certified as competent to perform such duties by The Judge
Advocate General of the armed foree of which he is & member.

(¢) In the case of a special court-martial—

(1) if the trial counsel is certified as competent to act as counsel before a
general court-martial by The Judge Advoecate General of the armed force of
which he is a member, the defense counsel appointed by the convening
authority shall be a person similarly certified; an(P

(2) if the trial counsel is a judge advocate, or a law specialist, or & member
of the bar of a Federal court or the highest court of a State, the defense counsel
appointed by the convening authority shall be one of the foregoing.

ArT. 28. Appointment of reporters and interpreters.

Under such regulations as the Secretary of the Department may prescribe, the
convening authority of a court-martial or military commission or a court of
inquiry shall have power to appoint a reporter, who shall record the proceedings
of and testimony taken before such court or ecommission. Under like regulations
the convening authority of a court-martial, military commission, or eourt of

inquiry may appoint an interpreter who shall interpret for the court or com-
mission.

Anrt. 20. Absent and additional members,

(a) No member of a general or special eourt-martial shall be absent or excused
affer the accused has been arraigned except for physical disability or as a result
of a challenge or by order of the convening authority for good cause.

(b) Whenever a general court martial is reduced below five members, the trial
shall not proceed unless the convening authority appoints new members sufficient
in number to provide not less than five members. When such new members
have been sworn, the trial may proceed after the recorded testimony of each
witness previously examined has been read to the court in the presence of the
law officer, the aceused, and counsel.

(¢) Whenever a special court, martial is reduced below three members, the trial
shall not proceed unless the convening authority appoints new members sufficient
in number to provide not less than three members., When such new members
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have been sworn, the trial shall proceed as if no evidence had previously been
introduced, unless a verbatim record of the testimony of previously examined
witnesses or a stipulation thereof is read to the court in the presence of the
accused and counsel,

Parr VI—PreTRIAL PROCEDURE
Article

30. Charges and specifications.

3L, Compulsory self-incrimination prohibited,

32. Investigation,

33. Forwarding of charges.

3. Advice of stail judge advoeate and reference for trial.
35, Service of charges.

Art. 30. Charges and specifications.

(a) Charghez and specifications shall be signed by a person subjeet to this code
under oath before an officer of the armed forces anthorized to administer oaths
and shall state—

(1) that the signer has personal knowledge of, or has investigated, the
matters set forth therein; and

(2) that the same are true in fact to the best of his knowledge and belief.

(b) Upon the preferring of charges, the proper authority shall take immediate

steps to determine what disposition should be made thereof in the interest of

justice and discipline, and the person aceused shall be informed of the eharges
against him as soon as practicable.

Art. 31, Compulsory self-incrimination prohibited.

(a) No person subject to thiz code shall compel any person to incriminate
{u:msel[ or to answer any question the answer to which may tend to ineriminate
him.

(b) No person subject to this code shall interrogate, or request any statement
from, an accused or a person suspected of an offense without first informing him
of the nature of the accusation and advising him that he does not have to make
any statement at all regarding the offense of which he is accused or suspected
and that any statement made by him may be used as evidence against him in a
trial by court-martial.

(¢) No person subject to this code shall compel any person to make a statement
or produce evidence before or for use before any military tribunal if the statement
or evidence is not material to the issue and may tend to degrade him.

(d) No statement obtained from any person in violation of this article or by
any unlawful inducement shall be received in evidence against him in & trial by
court-martial,

Arr. 32, Investigation.

(a) No charge or specification shall be referred to a general court-martial for
trial until a thorough and impartial investigation of all the matters set forth
therein has been made. This investigation shall include inquiries as to the
truth of the matter set forth in the charges, form of charges, and the disposition
which should be made of the case in the interest of justice and discipline.

(b) The accused shall be advised of the charges against him and shall be [I'»er-
mitted, upon his own request, to be represented at such investigation by eivilian
counsel if provided by him, or military counsel of his own selection if such counsel
be reasonably available, or by counsel appointed by the officer exercising general
court-martial jurisdiction over the command. At such investigation full oppor-
tunity shall be given to the aceused Lo eross-examine witnesses against him if they
are available and to present anything he may desire in his own behalf, either in
defense or mitigation, and the investigating officer shall examine available
witnesses requested by the accused. If the charges are forwarded after such
investigation, they shall be accompanied by a statement of the substance of the
testimony taken on both sides and a copy thereof shall be given to the accused.

(e) If an investigation of the subject matter of an offense has been conducted
prior to the time the accused is charged with the offense, and if the accused was
present at such investigation and afforded the opportunilies for re}arescnt-ati.on,
cross-examination, and presentation preseribed in subdivision (b) of this article,
no further investigation of that charge is necessary under this article unless it
is demanded by the accused after he is informed of the charge. A demand for
further investigation entitles the accused to recall witnesses for further cross-
examination and to offer any new evidence in his own behalf.

(d) The requirements of this article shall be binding on all persons administering
this code, but failure to follow them in any case shall not constitute jurisdietional
€TTor.
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Arr. 33. Forwarding of charges.

When a person is held for trial by general court-martial, the commanding officer
shall, within eight days after the accused is ordered into arrest or confinement, if
practicable, forward the charges, together with the investigation and allied papers,
to the officer exercising general court-martial jurigdiction. If the same is not
practicable, he shall report to such officer the reasons for delay.

Ant, 34. Advice of staff judge advocate and reference for trial.

(a) Before directing the trial of any charge by general court-martial, the con-
vening authority shall refer it to his staff judge advoeate or legal officer for consid-
eration and advice. The convening authority shall not refer a eharge to a general
court-martial for trial unless it has been found that the charge alleges an offense
under this code and is warranted by evidence indicated in the report of investi-

tion,

(b) If the charges or specifications are not formally correet or do not eonform
to the substance of the evidence contained in the report of the investigating
officer, formal corrections, and such changes in the charges and specifications as
are needed to make them conform to the evidence may be made.

Anrt. 35. Serviee of charges.

The trial counsel to whom court-martial charges are referred for trial shall
cause to be served upon the accused a copy of the charges upon which trial is
to be had, In time of peace no person shall, against his objection, be brought to
trial before a general court-martial within a period of five days subsequent to the
gervice of the charges upon him, or before a special court-martial within a period
of three days subsequent to the service of the charges upon him,

Parr VII—TriaL ProcEDURRE

Article

86. President may preseribe rules.
37. Unlawfully influencing sction of court.
38. Dutles of trial counsel and defense counsel.
30. Sessions.
40. Continuances,
41. Challenges.
Ouths

43, Btatute of limitations,

44. Formaer joopardy.

45. Pleas of the nceosed.

46, Opportunity to obiain witnesses and other evidence,
47. Refusal to appear or testily.

48. Contempts.

40, Depositions,

50, Admissibility of records of courts of inguiry.
51, Voting and rulings.

52, Numbaer of votes required,

53, Court to sunounce action,

54, Record of trial,

Arr. 36, President may preseribe rules,

(a) The procedure, ineluding modes of J,mof' in cases before courfs-martial,
courts of inquiry, military commissions, and other military tribunals may be pre-
seribed by the President by regulations which shall, so far as he deems practicable,
apply the principles of law and the rules of evidence generally recognized in the
trial of eriminal cases in the United States distriet courts, hut which shall net be
contrary to or inconsistent with this code.

(b) All rules and regulations made in pursuance of this article shall be reported
to the Congress.

Art. 37. Unlawfully influencing action of court.

No authority convening a general, special, or summary court-martial, nor any
other commanding officer, shall censure, reprimand, or admonish such court or any
member, law officer, or counsel thereof, with respect to the findings or sentence
adjudged by the court, or with respect to any other exercise of its or his functions
in the conduet of the proceeding, No person subject to this code shall attempt
to coerce or, by any unauthorized means, influence the action of a court-martial
or any other military tribunal or any member thereof, in reaching the findings or
sentence in any case, or the action of any convening, approving, or reviewing
authority with respect to his judicial acts.
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Arr. 38. Duties of trial counsel and defense counsel.

() The trial counsel of a general or special court-martial shall prosecute in the
name of the United States, and shall, under the direction of the court, prepare the
record of the proceedings,

(b) The accused shall have the right to be represented in his defense before a
general or special court-martial by civilian counsel if provided by him, or by mili-
tary counsel of his own selection if reasonably available, or by the defense counsel
duly appointed pursuant to article 27. Should the aceused have counsel of his
own selection, the duly a.;()lpointed defense counsel, and assistant defense counsel,
if any, shall, if the accused so desires, act as his associate counsel; otherwise they
shall be excused by the president of the court.

(e) In every court-martial proceeding, the defense counsel may, in the event
of convietion, forward for attachment to the record of proceedings a brief of such
matters as he feels should be considered in behalf of the aceused on review, in-
cluding any objection to the contents of the record which he may deem appro-

riate,
g (d) An assistant trial counsel of a general court-martial may, under the direction
of the trial counsel or when he is qualified to be a trial counsel as required by
article 27, perform any duty imposed by law, regulation, or the custom of the
service upon the trial counsel of the court. An assistant trial counsel of a special
court-martial may perform any duty of the trial counsel.

(e) An assistant defense counsel of a general or special court-martial may,
under the direction of the defense counsel or when he is qualified to be the defense
counsel as required by article 27, perform any duty imposed by law, regulation,
or the custom of the service upon counsel for the accused.

Arr. 39. Sessions.

Whenever a general or special court-martial is to deliberate or vote, only the
members of the eourt shall be present. After a general court-martial has finally
voted on the findings, the court may request the law officer and the reporter
to appear before the court to put the findings in proper form, and such proceedings
shall be on the record. All other proceedings, including any other consultation
of the court with counsel or the law officer shall be made a part of the record
and be in the presence of the accused, the defense counsel, the trial counsel, and
in general court-martial cases, the law officer.

Anr, 40. Continuances.

A court-martial may, for reasonable cause, grant a continuance to any party
for such time and as often as may appear to be just,

Arr, 41. Challenges.

(a) Members of a general or special court-martial and the law officer of a
general court-martial may be challenged by the accused or the trial counsel for
cause stated to the court. The court shall determine the relevancy and validity
of challenges for cause, and shall not receive a challenge to more than one person
at a time. Challenges by the trial counsel shall ordinarily be presented and
decided before those by the accused are offered.

(b) The accused and trial counsel shall each be entitled to one peremptory
challenge, but the law officer shall not be challenged except for cause.

Arr. 42. Oaths.

(a) The law officer, all interpreters, and, in general and special courts-martial,
the members, the trial counsel, assistant trial eounsel, the defense counsel, assistant
defense eounsel, and the reporter shall take an oath or affirmation in the presence
of the accused to perform their duties faithfully.

(b) All witnesses before courts-martial shall be examined on oath or affirmation.

Arr. 43. Statute of limitations.

(a) A person charged with desertion or absence without leave in time of war,
or with aiding the enemy, mutiny, or murder, may be tried and punished at any
time without limitation.

(b) Except as otherwise provided in this article, a person charged with desertion
in time of peace or any of the offenses punishable under articles 119 through 132
inelusive shall not be liable to be tried by court-martial if the offense was com-
mitted more than three years before the receipt of sworn charges and specifications
by an officer exercising summary court-martial jurisdiction over the command.

(¢) IExcept as otherwise provided in this article, a person charged with any
offense shall not be liable to be tried by court-martial or punished under article
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15 if the offense was committed more than two years before the receipt of sworn
charges and specifications by an officer exercising summary court-martial juris-
diction over the command or before the imposition of punishment under article 15.

(d) Periods in which the accused was absent from territory in which the United
States has the authority to apprehend him, or in the custody of civil authorities,
or in the hands of the enemy, shall be excluded in computing the period of limita-
tion preseribed in this article.

(e) In the case of any offense the trial of which in time of war is certified to the
President by the Secretary of the Department to be detrimental to the prosecution
of the war or inimical to the national security, the period of limitation preseribed
in this article shall be extended to six months after the termination of hostilities
as proclaimed by the President or by a joint resolution of Congress.

(f) When the United States is at war, the running of any statute of limitations
applicable to any offense—

(1) involving fraud or attempted fraud against the United States or any
agency thereof in any manner, whether by conspiracy or not; or
(2) committed in connection with the acquisition, care, handling, custody,
control, or disposition of any real or personal property of the United States;
or
(3) committed in connection with the negotiation, procurement, award,
performance, payment for, interim finanecing, cancellation, or other termina-
tion or settlement, of any contract, subcontract, or purchase order which is
connected with or related to the prosecution of the war, or with any disposi-
tion of termination inventory by any war contractor or Government agency;
shall be suspended until three years after the termination of hostilities as pro-
claimed by the President or by a joint resolution of Congress.

Art. 44. Former jeopardy.

No person shall, without his consent, be fried a second time for the same offense;
but no proceeding in which an accused has been found guilty by a court-martial
upon any charge or specification shall be held to be a trial in the sense of this
article until the finding of guilty has become final after review of the case has been
fully completed.

Arr. 45. Pleas of the accused.

(a) If an accused arraigned before a court-martial makes any irregular pleading,
or after a plea of guilty sets up matter inconsistent with the plea, or if it appears
that he has entered the plea of guilty improvidently or through lack of under-
standing of its meaning and effect, or if he fails or refuses to plead, a plea of not
guilty sﬁali be entered in the record, and the court shall proceed as though he had
pleaded not guilty.

(b) A plea of guilty by the accused shall not be received in a capital case.

Art. 46. Opportunity to obtain witnesses and other evidence.

The trial counsel, defense counsel, and the court-martial shall have equal oppor-
tunity to obtain witnesses and other evidence in accordance with such regulations
as the President may preseribe. Process issued in court-martial cases to compel
witnesses to appear and testify and to compel the production of other evidence
shall be similar to that which courts of the United States having criminal juris-
diction may lawfully issue and shall run to any part of the United States, its Terri-
tories, and possessions.

AR, 47. Refusal to appear or testify.

(a) Every person not subject to this code who—

(1) has been duly subpenaed to appear as a witness before any court-
martial, military commission, eourt of inquiry, or any other military court
or board, or before any military or civil officer designated to take a deposi-
tion to be read in evidence before such court, commission or board; and

(2) has been duly paid or tendered the fees and mileage of a witness at
the rates allowed to witnesses attending the courts of the United States; and

(3) willfully neglects or refuses to appear, or refuses to qualify as a witness
or to testify or to produce any evidence which such person may have been
legally subpenaed to produce;

shall be deemed guilty of an offense against the United States.

(b) Any person who commits an offense denounced by this article shall be
tried on information in a United States distriet court or in a court of original
criminal jurisdiction in any of the territorial possessions of the United States, and
jurisdiction is hereby conferred upon such courts for such purpose. Upon con-
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viction, such persons shall be punished by a fine of not more than $500, or im-
prisonment for a period not exceeding six months, or both.

(e) It shall be the duty of the United States district attorney or the officer prose-
cuting for the Government in any such court of original eriminal jurisdiction,
upon the certification of the facts to him by the military court, commission,
court of inquiry, or board, to file an information against and prosecute any person
violating this article,

(d) e fees and mileage of witnesses shall be advanced or paid out of the
appropriations for the compensation of witnesses.

Anrt. 48. Contempts,

A court-martial, provost eourt, or military commission may punish for con-
tempt any person who uses any menacing words, signs, or gestures in its presence,
or who disturbs its proceedings by any riot or disorder. Such punishment shall
not exceed confinement for thirty days or a fine of $100, or both.

Ant. 40, Depositions,

(a) At any time after charges have been signed as provided in article 30, any
party may take oral or wriften depositions unless an anthority competent to
convene a court-martial for the trial of such charges forbids it for good eause.
If a deposition is to be taken before charges are referred for trial, such an authority
may designate officers to represent the prosecution and the defense and may
authorize such officers to take the deposition of any witness,

{h) The party at whose instance a deposition is to be taken shall give to every
nit.her party reasonable written notice of the time and place for taking the deposi-
tion,

(¢) Depositions may be taken before and authenticated by any military or
civil officer authorized by the laws of the United States or by the laws of the place
where the deposition is taken to administer oaths.

(d) A duly authenticated deposition taken upon reasonable notice to the other
party, so far as otherwise admissible under the rules of evidence, may be read in
evidence before any military court or commission in any case not capital, or in
any proceeding before a court of inquiry or military board, if it appears—

(1) that the witness resides or is beyond the State, Territory, or District
in which the court, commission, or board is ordered to sit, or beyond the
distance of one hundred miles from the place of trial or hearing; or

(2) that the witness by reason of death, age, sickness, bodily infirmity,
imprisonment, military necessity, nonamenability to process, or other reason-
able cause, is unable or refuses to appear and testify in person at the place
of trial or hearing; or

(3) that the preseni whereabouts of the witness is unknown.

(e) Testimony by deposition may be adduced by the defense in capital cases.

(f) A deposition may be read in evidence in any case in which the death penalty
is authorized by law but is not mandatory, whenever the convening authority
shall have directed that the case be treated as not capital, and in such a case a
sentence of death may not be adjudged by the court-martial.

Arr, 50, Admissibility of records of courts of inquiry.

(a) In any case not capital and not extending to the dismissal of an officer, the
sworn testimony, contained in the duly authenticated record of proceedings of a
court of inquiry, of 8 person whose oral testimony cannot be obtained, may, if
otherwise admissible, be read in evidence by any party before a court-martial or
military commission if the accused was a party and was accorded the rights of an
aceused when before the court of inguiry or if the aceused consents to the intro-
duetion of such evidence.

(b) Such testimony may be read in evidence only by the defense in capital cases
or cases extending to the dismissal of an officer.

(¢) Such testimony may also be read in evidence before a court of inquiry or a
military board.

Art. 51. Voting and rulings.

(a) Voting by members of a general or special court martial upon questions of
challenge, on the findings, and on the sentence shall be by secret written ballot.
The junior member of the court shall in each case count the votes, which count
shall be checked by the president, who shall forthwith announce the result of the
ballot to the members of the court.

(b) The law officer of a general court martial and the president of a special
court martial shall rule upon interlocutory questions, other than challenge,
arising during the proceedings. Any such ruling made by the law officer of a
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eneral court martial upon any interlocutory question other than a motion for a
gndjng of not guilty, or the question of accused’s sanity, shall be final and shall
constitute the ruling of the court; but the law officer may change any such ruling
at any time during the trial. Unless such ruling be final, if any member objects
thereto, the court shall be cleared and closed and the question decided by a vote
as provided in article 52, viva voce, beginning with the junior in rank.

(¢) Before a vote is taken on the findings, the law officer of a general court
martial and the president of a special court martial shall, in the presence of the
accused and counsel, instruct the court as to the elements of the offense and
charge the court—

(1) that the accused must be presumed fo be innocent until his guilt is
established by legal and competent evidence beyond reasonable doubt;

(2) that in the case being considered, if there is a reasonable doubt as to
the guilt of the accused, the doubt shall be resolved in favor of the accused
and he shall be aequitted;

(3) that if there is a reasonable doubt as to the degree of guilt, the finding
must be in a lower degree as to which there is no such doubt: and

(4) that the burden of proof to establish the guilt of the accused beyond
reasonable doubt is upon the Government.

Art, 52, Number of votes required.

(a) (1) No J)urson shall be convieted of an offense for which the death penalty
is made mandatory by law exeept by the concurrence of all the meémbers of the
court, martial present at the time the vote is faken.

(2) No person shall be convicted of any other offense, except by the coneur-
rence of two-thirds of the members present at the time the vote is taken.

{b) (1) No person shall be sentenced to suffer death, except by the concurrence
of all the members of the court martial present at the time the vote is taken and
for an offense in this code made expressly punishable by death.

(2) No person shall be sentenced to life imprisonment or to confinement in
excess of ten years, except by the concurrence of three-fourths of the members
present at the time the vote is taken.

(3) All other sentences shall be determined by the concurrence of two-thirds of
the members present at the time the vote is taken.

(¢) All other questions to be decided by the members of a general or special
court-martial shall be determined by a majority vote. A fie vote on a challenge
shall disqualify the member challenged. A tie vote on a motion for a finding of
not guilty or on a question of the accused’s sanity shall be a determination against
the accused. A tie vote on any other question shall be a determination in favor
of the accused.

Art. 53. Court to announce action.

Every court-martial shall announce its findings and sentence to the parties as
soon as determined,

Art. 54. Record of trial.

(a) Each general court-martial shall keep a separate record of the proceedings
of the trial of each case brought before it, and such record shall be authenticated
by the signature of the president and the law officer. In case the record cannot
be authenticated by either the president or the law officer, by reason of the death,
disability, or absence of such officer, it shall be signed by a member in lieu of him.
If both the president and the law, officer are unavailable for such reasons, the
record shall be authenticated by two members.

(b) Each special and summary court-martial shall keep a separate record of
the proceedings in each case, which record shall contain such matter and be
authenticated in such manner as may be required by regulations which the
President may preseribe.

(e) A copy ofp the record of the proceedings of each general and special court-
martial shall be given to the accused as soon as authenticated.

Parr VIII—SeENTENCES
Article
85, Cruel and il punish ts prohibited,
58, Maximum limits.
57. Effective date of sentences.
58, Execution of confinement,

Arm. 55. Cruel and unusual punishments prohibited.

Punishment by flogging, or by branding, marking, or tattooing on the body, or
any other cruel or unusual punishment, shall not be adjudged by any court-
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martial or inflicted upon any person subject to this code. The use of irons, single
or double, except for the purpose of safe custody, is prohibited.

Art. 56. Maximum limits,
The punishment which a court-martial may direct for an offense shall not
exceed such limits as the President may presecribe for that offense.

Art. 57. Effective date of sentences.

(a) Whenever a sentence of a court-martial as lawfully adjudged and approved
includes a forfeiture of pay or allowances in addition to confinement not suspended,
the forfeiture may apply to pay or allowances becoming due on or after the date
such sentence is approved by the convening authority. No forfeiture shall extend
to any pay or allowances acerued before such date.

(b) Any period of confinement not suspended included in & sentence of a court-
martial shaﬁL begin to run from the date the sentence is adjudged by the court-

artial.
(c) All other sentences of courts-martial shall become effective on the date
ordered executed.

Ant. 58, Execution of confinement.

(a) Under such instructions as the Department concerned may presceribe, any
sentence of confinement adjudged by a court-martial or other military tribunal,
whether or not such sentence inclides discharge or dismissal, and whether or not
sueh discharge or dismissal has been executed, may be carried into execution by
confinement in any place of confinement under the control of any of the armed
forces, or in any penal or correctional institution under the control of the United
States, or which the United States may be allowed to use; and persons so confined
in a penal or correctional institution not under the control of one of the armed
forees shall be subject to the same discipline and treatment as persons confined or
committed by the courts of the United States or of the State, Territory, District,
or place in which the institution is situated.

{E)) The omission of the words **hard labor" in any sentence of a court-martial
adjudging confinement shall not be construed as depriving the authority exe-
cuting such sentence of the power to require hard labor as a part of the punishment.

Parr IX—Review oF Courts-MARTIAL

Article
50, Error of law; lesser included offense,
60, Initinl action on the record,
6l. Bame—CGeneral court-martial records,
62. Reconsideration and revision,
. Rehearings.
. Approval by the convening authority.

Disposition of records alter review by the convening authority.
. Review by the board of review,
. Review by the Judicial couneil,
. Branch offices.
, Review In the office of The Judge Advoeate General,
. Appellate counsel.
. Execution of sent i
., Vaeation of suspension,
. Petition for o new trial,
74. Remission and suspension,
';g. Restoration,

, Finality of court-muartinl judgments,
Anr. 59. Error of law; lesser included offense,

(a) A finding or sentence of a eourt-martial shall not be held incorrect on the
ground of an error of law unless the error materially prejudices the substantial
rights of the accused,

(h) Any reviewing authority with the power to approve or affirm a finding of
guilty may approve or affirm, instead, so much of the finding as includes a lesser
included offense,

Anrr, 60, Initial action on the record.

After every trial by court-martial the record shall be forwarded to the convening
authority, and action thereon may be taken by the officer who convened the court,
an officer commanding for the time being, a successor in command, or by any
officer exercising general court-martial jurisdiction.

Arr. 61. Same—General court-martial records;

The convening authority shall refer the record of every general court-martial
to his staff judge advocate or legal officer, who shall submit his written opinion

of
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thereon to the convening authority. If the final action of the court has resulted
in an acquittal of all charges and specifications, the opinion shall be limited to
questions of jurisdiction and shall be forwarded with the record to The Judge
Advocate General of the armed force of which the accused is a member.

Art. 62. Reconsideration and revision.

(a) If a case before a court-martial has been dismissed on motion and the ruling
does not amount to a finding of not guilty, the convening authority may return
thte record to the court for reconsideration of the ruling and any further appropriate
action.

(b) Where there is an apparent error or omission in the record or where the
record shows improper action by a court-martial with respect to a finding or
sentence which can be rectified without material prejudice to the substantial
rights of the accused, the convening authority may return the record to the court
for appropriate action. In no case, however, may the record be returned—

(1) for reconsideration of a finding of not guilty or a ruling which amounts
to a finding of not guilty; or

(2) for inereasing the severity of the sentence unless the sentence preseribed
for the offense is mandatory.

Arr., 63. Rehearings.

(a) If the convening authority disapproves the findings and sentence of a
court-martial he may, except where there is lack of sufficient evidence in the record
to support the findings, order a rehearing, in which case he shall state the reasons for
disapproval. If he does not order a rehearing, he shall dismiss the charges.

(b) Every rehearing shall take place before a court-martial composed of
members not members of the court-martial which first heard the case. Upon such
rehearing the accused shall not be tried for any offense of which he was found not
guilty by the first court-martial, and no sentence in excess of or more severe than
the original sentence shall be imposed unless the sentence is based upon a finding of
guilty of an offense not considered upon the merits in the original proceedings or
unless the sentence preseribed for the offense is mandatory.

Art. 64. Approval by the convening authority.

In acting on the findings and sentence of a court-martial, the convening authority
shall approve only such findings of guilty, and the sentence or such part or amount
of the sentence, as he finds correct in law and fact and determines should be
approved. Unless he indicates otherwise, approval of the sentence shall constitute
approval of the findings and sentence.

Arr. 65. Disposition of records after review by the convening authority.

(a) When the convening authority has taken final action in a general court-
martial case, he shall forward the entire record, including his action thereon and
the opinion or opinions of the staff judge advocate or legal officer, to the appro-
priate Judge Advocate General.

(b) Where the sentence of a special court-martial as approved by the convening
authority includes a bad-conduet discharge, whether or not suspended, the record
shall be forwarded to the officer exercising general court-martial jurisdiction
over the command to be reviewed in the same manner as a record of trial by
general court-martial or directly to the appropriate Judge Advocate General to
be reviewed by a board of review. I the sentence as approved by an officer
exercising general court-martial jurisdiction includes a bad-conduect discharge,
whether or not suspended, the record shall be forwarded to the appropriate Judge
Advocate General to be reviewed by a board of review.

(¢) All other special and summary ecourt-martial records shall be reviewed
by a judge advoeate of the Army or Air Force, a law specialist of the Navy, or a
law specialist or lawver of the Coast Guard or Treasury Department and *shall
be transmitted and disposed of as the Secretary of the Department may prescribe
by regulations.

Arr. 66. Review by the board of review.

(a) The Judge Advocate General of each of the armed forces shall constitute
in his office one or more boards of review, each composed of not less than three
officers or ecivilians, each of whom shall be a member of the bar of a Federal
court or of the highest court of a State of the United States.

(b) The Judge Advocate General shall refer to a board of review the record in
every case of trial by court-martial in which the sentence, as approved, affects a
general or flag officer or extends to death, dismissal of an officer, cadet, or mid-
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shipman, dishonorable or bad-conduct discharge, or confinement for more than
one year.

(¢) In a case referred to it, the board of review shall act only with respect to the
findings and sentence as approved by the convening authority. It shall affirm
only such findings of guilty, and the sentence or such part or amount of the sen-
tence as it finds correet in law and fact and determines, on the basis of the
entire record, should be approved. In considering the record, it shall have
authority to weigh the evidence, judge the credibility of witnesses, and determine
controverted questions of fact, recognizing that the trial court saw and heard
the witnesses.

{d) If the board of review sets aside the findings and sentence, it may, except
where the setting aside is based on lack of sufficient evidence in the record to
supcﬁort- the findings, order a rehearing. Otherwise it shall order that the charges
be dismissed. .

(e) Within ten days after any decision by a board of review, the Judge Advocate
Get_lcral may refer the case for reconsideration to the same or another board of
review.

(f) Otherwise, the Judge Advocate General shall, unless there is to be further
action by the President or the Secretary of the Department or the Judicial Couneil
instruct the convening authority to take action in aceordance with the decision o
the board of review. If the board of review has ordered a rehearing but the con-
vening authority finds a rehearing impracticable, he may dismiss the charges.

(g) The Judge Advocates General of the armed forces shall preseribe uniform
rules of procedure for proceedings in and before boards of review and shall meet
periodically to formulate policies and procedure in regard fo review of courf-
martial cases in the offices of the Judge Advocates General and by the boards of
review.

Anrt. 67. Review by the Judicial Couneil.

(a) There is hereby established in the National Military Establishment a Judi-
eial Couneil. The Judicial Council shall be composed of not less than three mem-
bers. Bach member of the Judicial Council shall be appointed by the President
from civilian life and shall be a member of the bar admitted to practice before the
Supreme Court of the United States, and each member shall receive compensation
and allowances equal to those paid to a judge of a United States Court of Appeals.

(h) Under rules of procedure which it shall preseribe, the Judicial Council shall
review the record in the following cases:

(1) All cases in which the sentence, as affirmed by a board of review, affects
a general or flag officer or extends to death;

(2) All cases reviewed by a hoard of review which The Judge Advocate
Gieneral orders forwarded to the Judicial Council for review; and

(8) All cases reviewed by a board of review in which, upon petition of the
aceused and on good cause shown, the Judicial Council has granted a review.

{¢) The aceused shall have thirty days from the time he is notified of the deci-
sion of a board of review to petition the Judicial Council for a grant of review.
The Judieial Council shall act upon such a petition within fifteen days of the
receipt thereof.

(d) In any case reviewed by it, the Judicial Couneil shall act only with respect
to the findings and sentence as approved by the convening authority and as affirmed
or set aside as incorrect in law by the board of review. In a case which The
Judge Advoeate Cieneral orders forwarded to the Judicial Council, such action
need be taken only with respect to the issues raised by him. In a case reviewed
upon petition of the aceused, such action need be taken only with respect to isgues
specified in the grant of review., The Judicial Council shall take action only with
respect to matters of law.

Je) If the Judicial Council sets aside the findings and sentence, it may, except
where the setting aside is based on lack of sufficient evidence in the record to
support the findings, order a rehearing, Otherwise it shall order that the charges
be dismissed.

(f) After it has acted on a case, the Judicial Couneil may direct The Judge
Advocate General to return the record to the board of resiew for further review
in aceordance with the decision of the Judicial Counecil. Otherwise unless fhere
is to be further action by the President, or the Secretary of the Department,
The Judge Advocate General shall instruet the convening authority to take action
in accordance with that decision. If the Judicial Council has ordered a rehearing,
b’l'lt the convening authority finds a rehearing impracticable, he may dismiss the
charges.
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(g) The Judicial Couneil and The Judge Advoeate General of the armed forces
shall meet annually to make a comprehensive survey of the operation of this code
and report to the Secretary of Defense and the Seeretaries of the Departments
any recommendations relating to uniformity of senfence policies, amendments
to this code, and any other matters deemed appropriate.

Arr. 68. Branch offices.

(a) Whenever the President deems such aetion necessary, he may direct The
Judge Advocate General to establish a braneh office, under an Assistant Judge
Advocate General, with any distant command, and to establish in such branch
office one or more boards of review. Such Assistant Judge Advocate General
and any such board of review shall be empowered to perform for that command,
under the general supervision of The Judge Advocate General, the duties which
The Judge Advoeate General and a board of review in his office would otherwise
be required to perform in respect of all cases involving sentences not requiring
approval by the President.

(b) In time of emergency, the President may direct that one or more temporary
Judicial Counecils be established for the period of the emergency, each of which
shall be under the general supervision of the Judicial Counecil.

Anrr. 69. Review in the office of The Judge Advoeate General.

Every record of trial by general court-martial, in which there has been a
finding of gnilty and a senlence, the appellate review of which is not otherwise
provided for by article 66, shall i)e examined in the office of The Judge Advocate
General. If any part of the findings or sentence is found unsupported in law, or
if The Judge Advocate General so direets, the record shall be reviewed by a
board of review in accordance with article 66, but in such event there will be no
further review by the Judicial Council.

Art. 70. Appellate counsel.

(a) The Judge Advocate General shall appoint in his office one or more officers
as app:zllate Government counsel, and one or more officers as appellate defense
counsel,

{(b) It shall be the duty of appellate Government counsel to represent the
United States before the board of review or the Judicial Council when directed
to do so by The Judge Advocate General.

(¢) It shall be the duty of appellate defense counsel to represent the accused
before the board of review or the Judicial Council—

(1) when he is requested to do so by the aceused; or

(2) when the United States is represented by counsel: or

(3) when The Judge Advocate General has requested the reconsideration
?f a cnlse before the board of review or has transmitted it to the Judicial
Jouneil,

(d) The accused shall have the right to be represented before the Judicial
Council or the board of review by civilian counsel if provided by him.

(e) The appellate counsel shall also perform such other funetions in connection
with the review of court-martial eases as The Judge Advocate General shall direct.

Anrr. 71. Execution of sentence; suspension of sentence,

(a) No court-martial sentence extending to death or involving a general or
flag officer shall be executed until approved by the President. He shall approve
the sentence or such part, amount, or committed form of the sentence as he sees
fit, and may ﬂuﬂlpend the execution of the sentence or any part of the sentence,
as approved by him, except a death sentence,

(b) No sentence extending to the dismissal of an officer, cadet, or midshipman
shall be executed until approved by the Secretary of the Department, or stuch
Under Secretary or Assistant Secretary as may be designated by him. He
shall approve the sentence or such part, amount, or commuted form of the
sentence as he sees fit, and may suspend the execution of any part of the sentence
as approved by him. In time of war or national emergency he may commute
a sentence of (iismiﬁsal to reduction to any enlisted grade. A person who is 8o
reduced may be required to serve for the duration of the war or emergency and
six months thereafter,

(e) No sentence which includes, unsuspended, a dishonorable or bad conduct
discharge, or confinement for more than one vear shall be executed until affirmed
by a board of review and, in cases reviewed by it, the Judicial Council.

(d) Al other court-martial sentences, unless suspended, may be ordered exe-
cuted by the convening authority when approved by him. The convening
authority may suspend the execution of any sentence, except a death sentence.
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Art. 72. Vacation of suspension.

(a) Prior to the vacation of the suspension of a special court-martial sentence
which as approved ineludes a bad-conduct discharge, or of any general court-
martial sentence, the officer having special court-martial jurisdietion over the
probationer shall hold a hearing on the alleged violation of probation. The
probationer shall be represented at such hearing by counsel if he so desires.

(b) The record of the hearing and the recommendations of the officer having
special court-martial jurisdiction shall be forwarded for action to the officer
exercising general court-martial jurisdiction over the probationer. If he vacates
the suspension, the vacation shall be effective, subject to applicable restrictions in
article 71 (¢), to execute any unexecuted portion of the sentence except a dismissal.
The vacation of the suspension of a dismissal shall not be effective until approved
by the Secrefary of the Department.

(e) The suspension of any other sentence may be vacated by any authority
competent to convene, for the command in which the accused is serving or assigned,
a court of the kind that imposed the sentence.

Arr. 73. Petition for a new trial.

At any time within one year after approval by the eonvening authority of a
court-martial sentence which extends to death, dismissal, dishonorable or bad-
conduet discharge, or confinement for more than one year, the accused may
petition The Judge Advocate General for a new trial ou grounds of newly dis-
covered evidence or fraud on the court. If the accused’s case is pending before
the board of review or before the Judicial Council, The Judge Advocate General
shall refer the petition to the board or Couneil, respectively, for action. Other-
wise The Judge Advocate General shall act upon the petition,

Awrr. 74. Remission and suspension.

(s) The Seeretary of the Department and any Under Secretary, Assistant
Secretary, or commanding officer designated by the Secretary may remil or suspend
any part or amount of the unexecuted portion of any sentence, including all un-
collected forfeitures, other than a sentence approved by the President.

(b) The Secretary of the Department may, for good cause, substitute an
administrative form of discharge for a discharge or dismissal executed in accord-
ance with the sentence of a court-martial.

Art. 75. Restoration.

(a) Under such regulations as the President may preseribe, all rights, privileges,
and property affected by-an executed portion of a court-martial sentence which
has been set aside or disapproved, except an exeeuted dismissal or discharge, shall
be restored unless a new trial or rehearing is ordered and such executed portion is
included in a sentence imposed upon the new trial or rehearing.

(b) Where a previously executed sentence of dishonorable or bad-conduct
discharge is not sustained on a new trial, the Secretary of the Department shall
substitute therefor a form of discharge authorized for administrative issuance
unless the accused is to serve out the remainder of his enlistment.

{¢) Where a previously executed sentence of dismissal is not sustained on a
new trial, the Sl;cmt-ary of the Department shall substitute therefor a form of
discharge authorized for administrative issuance and the officer dismissed by
such sentence may he reappointed by the President alone to such commissioned
rank and precedence as in the opinion of the President such former officer would
have attained had he not been dismissed. The reappointment of such a former.
officer shall be without regard to position vaeaney and shall affeef the promotion
statug of other officers only insofar as the President may direet.  All time between
the dismissal and such reappointment shall be considered as actual service for
all purposes, including the right to receive pay and allowances.

Arr. 76. Finality of court-martial judgments.

The appellate review of records of trial provided by this code, the proceedings,
findings, and sentences of courts-martial as approved, reviewed, or affirmed as
required by this code, and all dismissals and discharges carried into execution
pursuant to senteénces by courts-martial following approval, review, or affirmation
as required by this code, shall be final and conclusive, and orders publishing the
proceedings of courts-martial and all action taken pursuant to such proceedings
shall be binding upon all departments, courts, agencies, and officers of the United
States, subject only to action upon a petition for a new trial as provided in article
73 and to action by the Secretary of a Department as provided in article 74.
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Parr X—PuNiTIVE ARTICLES
Artiel*
Principale,
Accessory after the fact.
Conviction of lesser included offense.
Attemnpts,

racy.
Solicitation.
Fraudulent enlistment, appointment, or separati-n.
Unlal:"{n] enlistment, appointment, or separation,
an.

Absenee without leave,

Missing movement.

Digrespect towards officials,

Disrespect towards superior officer,

Assanlting or willfully disobeying officer,
Insubordinate conduct towards noncommissioned officer.
Failure to ob y order or regulation.

Cruelty and maltreatment.,

Mutiny or sedition.

96. Arrest and confinement.

96, Releasing prisoner without proper anthority,

97, Unlawful detention of another,

98, Non-complinnee with procedural rules,

09, Misbehavior before the enemy,

100, Bubordinate compelling surrender,
101, Improper use of countersign.

102, Foreing o safegunrd,
108, Captured or abandoned property,

104, Alding the enemy,

106, Misconduet as prisoner,

. Bples,

107, ﬁdm official statpments.
ilitary property of United States—Loss, damage, destruction, or wrongful disposition.

109, Property other than ml!imr{ property of United States—Waste, spoil, or destruotion,
110, Tmproper hazarding of vessel,
111, Drunken or reckless driving,
112, Drunk on duty.
113. Mishehavior of sentinel.
114, Dueling,
115. Malingering.
19, Pravikine st pest

; vol 8 or gestures,
118. Murder,
119, }\‘-lnmdmuhwr.

pe.
121. Larceny.
122. Robbery.
123. Forgery.
124. Maiming.

Sod 3
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3 ry.
132. Frauds agninst the Gover
133, Conduet unbecoming an officer and gentleman,
134. General article,

Arr. 77. Principals.

Any person punishable under this code who—
a) commits an offense punishable by this code, or aids, abets, counsels,
commands, or procures ifs commission; or
(2) ecauses an act to be done which if directly performed by him would be
punishable by this eode;
shall be punished with the punishment provided for the commission of the offense,

Anrr. 78, Accessory after the fact.

Any person subject to this code who, knowing that an offense punishable by this
code has been committed, receives, comforts, or assists the offender in order to
hinder or prevent his apprehension, trial, or punishment shall be punished as a
court-martial may direct,

Arr. 79. Conviction of lesser included offense.

An accused may be found guilty of an offense necessarily included in the offense
charged or of an attempt to commit either the offense charged or an offense
necessarily included therein,
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Awrr. 80. Attempts. .

(a) An act, done with specific intent to commit an offense under this code,
amounting to more than mere preparation and tending but failing to effect its
commission, is an attempt to commit that offense.

(b) Any person subject to this code who attempts to commit any offense
punishable by this code shall be punished as a court-martial may direct, unless
otherwise specifically presecribed.

(¢) Any person subject to this code may be convicted of an attempt to commit
an offense although it appears on the trial that the offense was consummated.

Arr. 81. Conspiracy.

Any person subject to this code who conspires with any other person or persons
to commit an offense under this code shall, if one or more of the conspirators
does an act to effect the object of the conspiracy, be punished as a court-martial
may direct,

Aryr. 82. Solicitation.

(a) Any person subject to this code who solicits or advises another or others to
desert in violation of article 85 or mutiny in violation of article 94 shall, if the
offense solicited or advised is altempted or committed, be punished with the
punishment provided for the commission of the offense, but if the offense solicited
ar ad‘\iriaerl is not committed or attempted, he shall be punished as a court-martial
may direct.

(b) Any person subject to this code who solicits or advises another or others
to commit an aect of misbehavior before the enemy in violation of article D9 or
sedition in violation of article 94 shall, if the offense solicited or advised is com-
mitted, be punished with the punishment provided for the commission of the
offense, but if the offense solicited or advised is not committed, he shall be punished
as a court-martial may direct.

Ant. 83. Fraudulent enlistment, appointment, or separation.
Any person who—
ae) proeures, his own enlistment or appointment in the armed forces by
means of knowingly false representations or deliberate ¢oncealment as to his
qualifications for such enlistment or appointment and receives pay or allow-
ances thereunder; or
(2) procures his own geparation from the armed forces by means of know-
ingly false representations or deliberate concealment as to his eligibility for
such separation;
shall be punished as a court-martial may direct.

Arr. 84, Unlawful enlistment, appointment, or separation.

Any person subject to this code who effects an enlistment or appointment in or
a separation from the armed forces of any person who is known to him to be
ineligible for such enlistment, appointment, or separation because it is pro-
hibited by law, regulation, or order shall be punished as a court-martial may direct.

Arr. 85. Desertion.

(a) Any member of the armed forces of the United States who—

(1) without proper authority goes or remains absent from his place of
service, organization, or place of duty with intent to remain away therefrom
permanently; or

(2) quits his unit or organization or place of duty with intent to avoid
hazardous duty or to shirk important service; or

(3) without, being regularly separated from one of the armed forces enlists
or accepts an appointment in the same or another one of the armed forees
without fully clilscluuing the faet he has not been so regularly separated, or
enters any foreign armed serviee except when authorized by the United

. States;
is guilty of desertion.

(b) Any officer of the armed forces who, having tendered his resignation and
prior to due notice of the acceptance of the same, quits his post at proper duties
without leave and with intent to remain away therefrom permanently is guilty
of desertion.

(0) Any person found guilty of desertion or attempted desertion shall be pun-
ished, if the offense is committed in time of war, by death or such other punish-
ment as a court-martial may direct, but if the desertion or attempted desertion
oceurs at any other time, by such punishment, other than death, as a court-martial
may direct.
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Arr. 86. Absence without leave.
Any person subjeet to this code who, without proper authority—
(1) fails to go to his appointed place of duty at the time prescribed; or
{(2) goes from that place: or
(3) absents himself or remains absent from his unit, organization, or other
place of duty at which he is required to be at the time preseribed;
shall be punished as a court-martial may direet.

Arr. 87. Missing movement,

Any person subject to this code who through neglect or design misses the
movement of a ship, aircraft, or unit with which he is required in the course of
duty to move shall be punished as a court-martial may direct.

Art, 88, Disrespect towards officials.

Any officer who nges contemptuous or disrespectful words against the President,
Vice President, Congress, Seeretary of Defense, or a Seeretary of a Department,
a Governor or a legislature of any State, Territory, or other possession of the
United States in wﬁich he is on duty or present shall be punished as a court-
martial may direct.

Awrr. 89. Disrespect towards superior officer,

Any person subject to this code who behaves with disrespect towards his
superior officer shall be punished as a court-martial may direct.

Art. 90. Assaulting or willfully disobeying officer.
Any person gubjeet to this code who—
Fl() strikes his superior officer or draws or lifts up any weapon or offers
any violence against him while he is in the execution of his office; or
(2) willfully disobeys a lawful command of his superior officer;
shall be punished, if the offense is committed in time of war, by death or such other
punishment as a court-martial may direct, and if the offense is committed at any
other time, by such punishment, other than death, as a court-martial may direct.

Art. 91. Insubordinate conduet towards noncommissioned officer,

Any warrant officer or enlisted person who—

(1) strikes or assaults a warrant officer, noncommissioned officer, or petty
officer, while such officer is in the execution of his office; or

(2) willfully disobeys the lawful order of a warrant officer, noncommis-
sioned officer, or petty officer; or

(3) treats with contempt or is disrespectful in language or deportment
towards a warrant officer, noncommissioned officer, or petty officer while
such officer is in the execution of his office;

shall be punished as a court-martial may direct.

Arr. 92. Failure to obey order or regulation.
Any person subject to this code who—
Fl(; violates or fails to obey any lawful general order or regulation; or
(2) having knowledge of any other lawful order issued by a member of the
armed forees, which it is his duty to obey, fails to obey the same; or
(3) is derelict in the performance of his duties; shall be punished as a
court-martial may direct.

Art. 93, Croeity and maltreatment.

Any person subject to this code who is guilty of eruelty toward, or oppression
or maltreatment of, any person subject to his orders shall be punished as a court-
martial may direct.

Arr. 94. Mufiny or sedition.

{a) Any person subject to this code—

(1) who with intent to usurp or override lawful military authority refuses,
in coneert with any other person or persons, to obey orders or otherwise do
his duty or creates any violence or disturbance is guilty of mutiny;

(2) who with intent to cause the overthrow or destruction of lawful civil
authority, creates, in concert with any other person or persons, revolt,
violence, or other disturbance against such authority is guilty of sedition;

(3) who fails to do his utmost to prevent and suppress an offense of
mutiny or sedition being committed in his presence, or fails to take all reason-
able means to inform his superior or commanding officer of an offense of
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mutiny or sedition which he knows or has reason to believe is taking place,
is guilty of a failure to suppress or report a mutiny or sedition.
(b) person who is found guilty of attempted mutiny, mutiny, sedition, or
failure to suppress or report a mutiny or sedition shall be punished by death or
such other punishment as a court-martial may direct.

ARr. 095. Arrest and confinement.

Any person subject to this code who resists apprehension or breaks arrest or
who escapes from custody or confinement shall be punished as a court-martial
may direct.

Art. 96. Releasing prisoner without proper authority.

Any person subject to this eode who, without proper authority, releases any
prisoner duly committed to his charge, or who through neglect or design suffers
any such prisoner to escape, shall be punished as a court-martial may direct.

ArT. 97. Unlawful detention of another,

Any person subject to this code who, except as provided by law, apprehends,
arrests, or confines any person shall be punished as a court-martial may direct.

Anr. 98. Noncompliance with procedural rules.

Any person subject to this code who—
FI) is responsible for unnecessary delay in the disposition of any case of a
person accused of an offense under this code; or
(2) knowingly and intentionally fails to enforce or comply with any
provision of this code regulating the proeeedings before, during, or after
trial of an accused;
shall be punished as a court-martial may direet.

Anr. 99. Mishehavior before the enemy.

Any member of the armed forees who before or in the presence of the enemy—
(1) runs away; or
(2) shamefully abandons, surrenders or delivers up any command, unit,
place, or military prl;:gerty which it is his duty to defend; or
(3) through disobedience, neglect, or intentional misconduet endangers the
safety of any such command, unit, place, or military property; or
(4) casts away his arms or ammunition; or
(5) is guilty of cowardly conduct; or
(6) quits his place of duty to plunder or pillage; or
(7) causes false alarms in any command, unit, or place under control of
the armed forces; or
(8) willfully fails to do his ntmost to encounter, engage, capture, or destroy
any enemy troops, combatants, vessels, aireraft, or any other thing, which it
is his duty so to encounter, engage, capture, or destroy; or
(9) does not afford all practicable relief and assistance to any troops,
combatants, vessels, or aircraft of the armed forces belonging to the United
States or their allies when engaged in battle;
shall be punished by death or such other punishment as a court-martial may direct.

Awr. 100, Subordinate compelling surrender.

Any person subject to this code who compels or attempts to compel a com-
mander of any place, vessel, aireraft, or other military property, or of any body of
members of the armed forces, to give it up to an enemy or to abandon if, or who
strikes the colors or flag to an enemy without proper authority, shall be punished
by death or such other punishment as a court-martial may direct,

Anrr, 101, Improper use of countersign.

Any person subjeet to this code who in time of war discloses the parole or coun-
tersign to any person not entitled to receive it or who gives to another who is
entitled to receive and use the parole or countersign a different parole or counter-
sign from that which, to his knowledge, he was authorized and required to give,
shall be punished by death or such other punishment as a court-martial may direct.

Arr, 102, Forcing a safeguard.

Any person subject to this code who forces a safeguard shall suffer death or
such other punishment as a court-martial may direct.
Arr, 103. Captured or abandoned property.

(a) All persons subjeet to this code shall secure all publie property taken from
the enemy for the service of the United States, and shall give notice and turn over
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to the proper authority without delay all captured or abandoned property in their
possession, custody, or control.
(b) Any person subject to this code who—
(1) fails to carry out the duties prescribed in subdivision (a) of this
article; or
(2) buys, sells, trades, or in any way deals in or disposes of captured or
abandoned property,whereby he shall receive or expect any profit, benefit, or
advantage to himself or another directly or indirectly connected with hime
self; or
(3) engages in looting or pillaging;
shall be punished as a court-martial may direct.

Arr. 104. Aiding the enemy.

Any person who—
(1) aids, or attempts to aid, the enemy with arms, ammunition, supplies,
money, or other thing; or
(2) without proper authority, knowingly harbors or protects or gives
intelligence to, or communicates or corresponds with or holds any intercourse
with the enemy, either directly or indirectly;
zhall suffer death or such other punishment as a court-martial or military com-
mission may direet.

Arr. 105. Misconduet as prisoner,

Any person subject to this code who, while in the hands of the enemy in time
of war—

(1) for the purpose of securing favorable treatment by his captors acts
without proper authority in a manner contrary to law, custom, or regulation,
to the detriment of others of whatever nationality held by the enemy as
civilian or military prisoners; or

(2) while in a position of authority over such persons maltreats them
without justifiable cause;

shall be punished as a court-martial may direct.

Art. 106. Spies.

Any person who in time of war is found lurking or acting as a spy in or about
any place, vessel, or aireraft, within the control or jurisdicfion of any of the
armed forees of the United States, or in or about any shipyard, any manufacturing
or industrial plant, or any other place of institution engaged in work in aid of the
prosecution of the war by the United States, or elsewhere, shall be tried by a
general court-martial or by a military commission and on conviction shall be
punished by death.

Arr. 107. False official statements.

Any person subject to this code who, with intent to deceive, signs any false
record, return, regulation, order, or other official document, knowing the same
to be false, or makes any other false official statement knowing the same to be
false, shall be punished as a court-martial may direct.

Arm. 108. Military property of United States—Loss, damage, destruection, or
wrongful disposition.
Any person subjeet to this eode who, without proper authority—
(1) sells or otherwise disposes of;; or
(2) willfully or through neglect damages, destroys, or loses; or
(3) willfully or through neglect suffers to be lost, damaged, destroyed,
sold or wrongfully disposed of ;
any military property of the United States, shall be punished as a court-martial
may direct.

Art. 109, Property other than military property of United States—Waste, spoil,
or destruection.

Any person subject to this code who willfully or recklessly wastes, spoils, or
otherwise willfully and wrongfully destroys or damages any property other than
gjlilit-a.ry property of the United States shall be punished as a court-martial may

irect.

Art. 110. Improper hazarding of vessel,

(a) Any person subject to this code who willfully and wrongfully hazards or
suffers to be hazarded any vessel of the armed forces shall suffer death or such other
punishment as a court-martial may direct.
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(b) Any person subjeect to this code who negligently hazards or suffers to be
gu.mrded any vessel of the armed forces, shall be punished as a court-martial may
irect.
Arr. 111, Drunken or reckless driving.

Any person subject to this code who operates any vehicle while drunk, or in a
reckless or wanton manner, shall be punished as a court-martial may direct.

‘Anr. 112. Drunk on duty.
Any person subject to this code, other than a sentinel or look-out, who is found
drunk on duty, shall be punished as a court-martial may direct.

Arr, 113. Misbehavior of sentinel.

Any sentinel or look-out who is found drunk or sleeping upon his post, or
leaves it before he is regularly relieved shall be punishe«j: if the offense is com-
mitted in time of war, by death or such other punishment as a court-martial may
direet, but if the offense is committed at any other time, by such punishment
other than death as a court-martial may direct,

Arr. 114, Dueling,

Any person gubjeet to this code who fights or promotes, or is concerned in
or connives at fighting a duel, or who, having knowledge of a challenge sent or
about to be sent, fails to report the fact promptly to the proper authority, shall
be punished as a court-martial may direet.

Art, 115. Malingering.
Any person subject to this code who for the purpose of avoiding work, duty ,

or service—
(1) feigns illness, physical disablement, mental lapse or derangement; or
(2) intentionally inflicts self-injury;

shall be punished as a court-martial may direct.

Awrr. 116. Riot or breach of peace.
Any person subject to this code who causes or participates in any riot or breach
of the peace shall be punished as a court-martial may direct.

Ant. 117. Provoking speeches or gestures.

Any person subject to this code who uses provoking or reproachful words or
gestures towards any other person subject to this code shall be punished as a
court-martial may direct.

Art. 118. Murder.
Any person subject to this code who, without justification or excuse, kills a
human being, when he—
(1) has a premediated design to kill; or
(2) intends to kill or inflict great bodily harm; or
(3) is engaged in an act which is inherently dangerous to others and evinces
a wanton disregard of human life; or
(4) is engaged in the perpetration or stmmgted perpetration of burglary,
sodomy, rape, robbery, or aggravated arson, though he has no intent to kill;
is guilty of murder, and shall suffer such punishment as a court-martial may
direct, except that if found guiliy under paragraph (1) of this article, he shall
suffer death or imprisonment for life as a court-martial may direet.

Arr. 119. Manslaughter.
Any ?erson subject to this code who, without a design to effect death, kills a
human heing—
(1) in the heat of sudden passion; or
(2) by culpable negligence; or
(3) while par{)utrat.ing or attempting to perpetrate an offense, other than
those specified in paragraph (4) of article 118, directly affecting the person;
is guilty of manslaughter and shall be punished as a court-martial may direct.

Art. 120. Rape.

(a) Any person subject to this code who commits an act of sexual intercourse
with a female not his wife, by foree and without her consent, is guilty of rape.
Penetration, however slight, is sufficient to complete the offense.

(b) Any person found guilty of raJ)e shall be punished by death or such other
punishment as a court-martial may direct.
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Art. 121, Larceny.

Any person subject to this code who, with intent to deprive or defraud another
of the use and benefit of property or to appropriate the same to his own use or
the use of any person other than the true owner, wrongfully takes, obtains, or
withholds, by anv means whalever, from the possession of the true owner or of
any other person any money, personal property, or article of value of any kind,
steals such property and is guilty of larceny, and shall be punished as a court-
martial may direct,

Art. 122. Robbery.

Any person subject to this code who with intent to steal takes anything of value
from the person or in the presence of another, againsi his will, by means of foree or
violence or fear of immediate or future injury to his person or property or the
person or property of a relative or member or his family or of anyone in his com-
pany at the time of the robbery, is guilty of robbery and shall be punished as a
court-martial may direet.

Art, 123. Forgery.
Any person subject to this code who, with intent to defrand—

(1) falsely makes or alters any signature to, or any part of, any writing
whieh would, if genuine, apparently impose a legal Iia.Eilit_v on another or
change his legal right or liability to his prejudice; or

(2) utters, offers, issues, or transfers such a writing, known by him to be
so made or altered;

is guilty of forgery and shall be punished as a court-martial may direct,

Arr. 124. Maiming,
Any person subject fo this eode who, with intent fo injure, disfigure, or disable,
inflicts upon the person of another an injury which—
(1) seriously disfigures his person by any mutilation thereof; or
(2) destroys or disables any member or organ of his body; or
(3) seriously diminishes his physical vigor by the injury of any member or
OTgAan;
is guilty of maiming and shall be punished as a court-martial may direct.

Art. 125, Sodomy. =

(a) Any person subject to this code who engages in unnatural carnal copulation
with another of the same or opposite sex or with an animal is guilty of sodomy.
Penetration, however slight, is sufficient to complete the offense.

(b) Any person found guilty of sodomy shall be punished as a court-martial
may direct.

Arm, 126. Arson.

(a) Any person subject to this code who willfully and maliciously burns or sets
on fire a dwelling in which there is at the time a human being, or any other struc-
ture, water craft, or movable, wherein to the knowledge of the offender there is
at the time a human being, is guilty of aggravated arson and shall be punished as
a court-martial may direct.

(b) Any person subjeet to this code who willfully and maliciously burns or sets
fire to the property of another, except as provided in subdivision (a) of this article,
is guilty oFsimple arson and shall be punished as a court-martial may direct.

Anmt, 127, Extortion.

Any person gubject to this code who communicates threats to another with the
intention thereby to obtain anything of value or any acquittance, advantage, or
immunity of any deseription is guilty of extortion and shall be punished as a
eourt-martial may direct. ;

Arr. 128. Assault.

(a) Any person subject to this code who attempts or offers with unlawful force
or violence to do bodily harm to another person, whether or not the attempt or
offer is consummated, is guilty of assault and shall be punished as a court-martial
may direct.

dﬁ) Any person subject to this code who—

(1) commits an assault with a dangerous weapon or other means or force
likely to produce death or grievous bodily harm; or
(2) commits an assault and intentionally inflicts grievous bodily harm
with or without a weapon;
is guilty of aggravated assault and shall be punished as a court-martial may direct.
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Arr. 129. Burglary.

Any person subject to this code who, with intent to commit an offense punish-
able under articles 118 through 128, inclusive, breaks and enters, in the m'ggttime,
the dwelling house of another, is guilty of burglary and shall be punished as a
court-martial may direct,

Arr, 130. Housebreaking.

Any Eersau subjeet to this eode who unlawfully enters the building or structure
of another with intent to commif a criminal offense therein is guilty of house-
breaking and shall be punished as a court-martial may direct.

Ant. 131, Perjury.

Any person subjeect to this code who in a judicial proceeding or course of justice
willfully and corruptly gives, upon a lawful oath or in any form allowed by law
to be substituted for an oath, any false testimony material to the issue or matter
of inquiry is guilty of perjury and shall be punished as a court-martial may direct.

Arr. 132. Frauds against the Government.

Any person subject to this code—
8(; who, knowing it to be false or fraudulent—
(A) makes any claim against the United States or any officer thereof;
or
(B) presents to any person in the ecivil or military serviee thereof, for
approval or payment, any claim against the United States or any officer
thereof; or
(2) who, for the purpose of obtaining the approval, allowance, or payment
of any claim against the United States or any officer thereof —
(A) makes or uses any writing or other paper knowing the same to
contain any false or fraudulent statements;
(B) makes any oath to any fact or to any writing or other paper
knowing such oath to be false; or
(C) forges or counterfeits any signature upon any writing or other
paper, or uses any such signature knowing the same to be forged or
counterfeited; or
(3) who, having charge, possession, custody, or control of any money or
other property of the United States, furnished or intended for the armed
forces thereof, knowingly delivers to any person having authority to receive
the same, any amount thereof less than that for which he receives a certificate
or receipt; or
(4) who, being authorized to make or deliver any paper certifying the
receipt of any property of the United States furnished or intended for the
armed forces thereof, makes or delivers to any person such writing without
having full knowledge of the truth of the statements therein contained and
with intent to defraud the United States;
shall, upon conviction, be punished as a court-martial may direct.

Arr. 133. Conduct unbecoming an officer and gentleman.

Any officer, cadet, or midshipman who is convicted of conduct unbecoming an
officer and a gentleman shall be dismissed from the armed forces.

Art. 134. General article.

Though not specifically mentioned in this eode, all disorders and neglects to
the prejudice of good order and discipline in the armed forces, all conduct of a
nature to.bring diseredit upon the armed forces, and ecrimes and offenses not
capital, of which persons subject to this code may be guilty, shall be taken cog-
nizance of by a general or special or summary court-martial, according to the
nature and degree of the offense, and punished at the discretion of such court.

Parr XI—MiscELLANEOUs PROVISIONS
Artiele
145, Courts of inquiry.
136. Authority to sdminister oaths and to act as notary.
137, Articles to be explained.
138, Complaints of wrongs.
139. Redress of injuries to property.
140, Delegation by the President,

Art. 135. Courts of inquiry,

(a) Courts of inquiry to investigate any matter may be convened by any person
authorized fo convene a general court-martial or by any other person designated
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by the Secretary of a Department for that purpose whether or not the persons
involved have requested such an inquiry. .

(b) A court of inquiry shall consist of three or more officers. TFor each court
of inquiry the convening authority shall also appoint counsel for the court.

(¢) Any person subject to this code whose conduet is subjeet to inquiry shall be
designated as a party. Any person subject to this code or employed by the
National Military Establishment who has a direet interest in the subject of inquiry
shall have the right to be designated as a party upon request to the court. Any
F{'-T‘Sl)ll designated as a party shall be given due notice and shall have the right to
e present, to be represented by counsel, to eross-examine witnesses, and to
introduce evidence.

(d) Members of a eourt of inquiry may be challenged by a party, but only for
cause stated to the court,

(e) The members, ecounsel, the reporter, and interpreters of courts of inquiry
shall take an oath or affirmation to faithfully perform their duties.

(f) Witnesses may be summoned to appear and testify and be examined before
conrts of inquiry as provided for courts-martial.

¢ Courts of inquiry shall make findings of fact but shall not express opinions
or make recommendations unless required to do so by the convening authority.

(h) Each court of inquiry shall keep a record of its proceedings, which shall be
authenticated by the signatures of the president and counsel for the court and
forwarded to the convening authority. In ease the record cannot be authenticated
by the president it shall be signed by a member in lieu of the president and in case
the record cannot be authenticated by the eounsel for the court it shall be signed
by 8 member in lieu of the counsel,

Arr, 136. Authority to administer oaths and to act as notary,

(a) The following persons on active duty in the armed forees shall have anthor-
ity to administer oaths for the purposes of military administration, including
military justice, and shall have the general powers of a notary public and of a
consul of the United States, in the performance of all notarial acts to be executed
by members of any of the armed forces, wherever they may be, and by other
persons subject to this code outside the continental limits of the United States:

1) All judge advoeates of the Army and Air Foree;

;2) All law specialists;

3) All summary courfg-martial;

j-l) All adjutants, assistant adjutants, acting adjutants, and personnel
adjutants;

(5) All commanding officers of the Navy and Coast Guard;

(6) All staff judge advocates and legal officers, and acting or assistant staff

judge advocates and legal officers; and

(7) All other persons designated by regulations of the armed forces or by
statute.

(b) The following persons on active duty in the armed forces shall have
authority to administer oaths necessary in the performance of their duties:

(1) The president, law officer, trial counsel, and assistant trial counsel
for all general and special courts-martial;

(2) 'T‘he president and the counsel for the court of any eourt of inguiry;

(3) All officers designated to take a deposition;

(4) All persons detailed to conduct an investigation;

(5) All recruiting officers; and

(6) All other persons designated by regulations of the armed forces or by
statute.

(¢) No fee of any character shall be paid to or received by any person for the
performance of any notarial act herein authorized.

(d) The signature without seal of any such person acting as notary, together
with the title of his office, shall be prima facie evidence of his authority.

Arr. 137. Articles to be explained.

Articles 2, 3, 7 through 15, 25, 27, 31, 37, 38, 55, 77 through 134, and 137 through
139 of this code shall be carefully explained to every enlisted person at the time of
his entrance on active duty in any of the armed forces of the United States, or
within six days thereafter. They shall be explained again after he has completed
six months of active duty, and again at the time he reenlists. A complete text of
the Uniform Code of Military Justice and of the regulations prescribed by the
President thereunder shall be made available to any person on active duty in the
armed forees of the United States, upon his request, for his personal examination.

803266—49—No. 83T——8
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Anr. 138. Complaints of wrongs.

Any member of the armed forces who believes himself wronged by his com-
manding officer, and, upon due application to such commander, is refused redress,
may complain to any superior officer who shall forward the complaint to the officer
exercising general court-martial jurisdiction over the officer against whom it is
made. That officer shall examine into said complaint and take proper measures
for redressing the wrong complained of; and he shall, as soon as possible, transmit
to the Department concerned a true statement of such compiaint, with the
proceedings had thereon.

Arr. 139. Redress of injuries to property.

(a) Whenever complaint is made to any commanding officer that willful damage
has been done to the property of any person or that his property has been wrong-
fully taken by members of the armed forces he may, subject to such regulations as
the Secretary of the Department may preseribe, convene a board to investigate
the complaint. The board shall consist of from one to three officers and shall
have, for the purpose of such investigation, power to summon witnesses and ex-
amine them upon oath or affirmation, fo receive depositions or other documentary
evidence, and to assess the damages sustained against the responsible parties,
The assessment of damages made by sueh board shall be subjeet to the approval
of the commanding officer, and in the amount approved by him shall be charged
against the pay of the offenders, The order of such commanding officer directing
charges herein authorized shall be conclusive on any dishursing officer for the
payment by him to the injured parties of the damages so a.saesseﬁ and approved,

{b) Where the offenders eannot be ascertained, but the organization or detach-
ment to which they belong is known, charges totaling the amount of damages
assessed and approved may be made in such proportion as may be deemed just
upon the individual members thereof who are shown to have been present at the
geene at the time the damages complained of were inflicted, as determined by the
approved findings of the board.

Arr. 140. Delegation by the President.

The President is authorized to delezate any authority vested in him under this
code, and to provide for the subdelegation of any such authority.

Sgc, 2. If any article or part thereof, as set out in seetion 1 of this Act, shall be
held invalid, the remainder shall not be affected thereby.

Sgc. 8. No inference of a legislative construction is to be drawn by reason of
the part in which any article is placed nor by reason of the cateh lines of the part
or the article as set out in section 1 of this Act.

S8ec. 4. All offenses committed and all penalties, forfeitures, fines, or liabilities
inclé:gcg prlior I.ndthe eﬂ'ect.i;fel dl:,ue ﬁf Ll“;is Act utll}(éer any Iz:w;l embraclalatil in 05
modified, changed, or repealed by this Act may srosecuted, punished, an
enforeed, and action Lhcmn may be completed, in the same manner and with
the same effect as if this Act had not been passed.

Sec. ‘ir This Act aha.}] l;cco}{ne cﬁecti‘:]e im I.he éaat d?‘y gf the éwe]fthl calendar
month after approval of this Act, or on July 1, 1950, whichever date is later.

Skc. 6. Art?geﬁ of War 107, 108, 112, 113, 119, and 120 (41 Stat. 809, 810, 811),
as amended are further amended as follows:

(a) Delete from article 107, the words “Article 107.”

() Delete from article 108, the words “Article 108."

(¢) Delete from article 112, the words “Article 112."

(d) Delete from article 113, the words “Article 113."

(0) Delete from artiele 119, the words “Article 119."

(fi Delete from article 120, the words “Article 120."

These provisions as amended herein shall be construed to have the same foree,
%g' ect, and applicability as they now have, but shall not be known as “Arficles of

r.

Ric. 7. (a) Avrnoriry oF Navan Orricers Arrer Loss oF Vessen.—When
the crew of any naval vessel or aircraft are separated from their vessel or aiveraft
by means of its wreck, loss, or destruction, all the command and authority given
to the officer of sueh vessel or aireraft shall remain in full foree until such crew
shall be regularly discharged or reassigned by competent authority.

(b) AUTHORITY OF OFFICERS OF SEPARATE OrcAN1ZATION OF MaRixnes.—When
a foree of marines is embarked on a naval vessel or vessels, as a separate organiza-
tion, not. a part of the authorized complement thereof, the authority and powers
of the officers of such separate organizations of marines shall be the same as though
such organization were serving at a naval station on shore, but nothing herein
shall be construed as impairing the paramount authority of the commanding
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officer of any vessel over the vessel under his command and all persons embarked
thereon.

(¢) Commaxpers’ Dories oF Exameru axp CorrecrioN.—All commanding
officers and others in authority in the naval service are required to show in them-
selves a good example of virtue, honor, patriotism, and subordination; to be
vigilant in inspecting the eonduet of all persons who are placed under their com-
mand; to guard against and suppress all dissolute and immoral practices, and to
correct, according to the laws and regulations of the Navy, all. persons who are
guilty of them; and to take all necessary and proper measures, under the laws,
regulations and customs of the naval service, to promote and safeguard the morale,
the physical well-being, and the general welfare of the officers and enlisted persons
under their command or charge.

(d) Divine Service.—The commanders of vessels and naval activities to which
chaplains are attached shall cause divine serviee to be performed on Sunday,
whenever the weather and other circumstances allow it to be done; and it is
earnestly recommended to all officers, seamen, and others in the naval service
diligently to attend at every performance of the worship of Almighty God,

(2) Reverent Bemavior.—All persons in the Navy are enjoined to behave
themselves in a reverent and becoming manner during divine service,

OATH OF ENLISTMENT

Sre, 8. Every person who is enlisted in any armed foree shall take the following
oath or affirmation at the time of his enlistment: “I, ... _____ , do solemnly
swear (or affirm) that 1 will bear true faith and allegiance to the United States of
America; that I will serve them honestly and faithfully against all their enemies
whomsoever; and that I will obey the orders of the President of the United States
and the orders of the officers appointed over me, according to regulations and the
Uniform Code of Military Justice,” This oath or affirmation may be taken before
any officer.

REMOVAL OF CIVIL SUITS

Sec. 9. When any civil or criminal prosecution is commenced in any court of
a State of the United States against any member of the armed forces of the
United States on account of any aet done under color of his office or status, or
in respect to which he claimgs any right, title, or authority under any law of the
United States respecting the armed forees thereof, or under the law of war, such
suit or prosecution may at any time before the trial or final hearing thereof he
removed for trial into the distriet court of the United States in the district where
the same is pending in the manner prescribed by law, and the cause shall there-
upon be entered on the dockel of such district eourt, which shall proceed as if
the cause had been originally commenced therein and shall have full power to
hear and determine said cause.

DISMISSAL OF OFFICERS

Seec. 10. No officer shall be dismissed from any of the armed forces except by
sentence of a general court-martial, or in commutation thereof, or, in time of
war, by order of the President; but the President may at any time drop from the
rolls of any armed force any officer who has been absent without authority from
his place of duty for a Eerioﬂ. of three months or more, or who, having been found
guilty by the civil authorities of any offense, is finally sentenced to confinement
in & Federal or State penitentiary or correctional institution.

Sue, 11, The proviso of section 3 of the Act of April 9, 1006 (34 Stat. 104, ch.
1370), is amended (o read as follows:

“Provided, That sueh midshipman shall not be confined in a military or naval
prison or elsewhere with men who have been convieted of erimes or misdemeanors;
and such finding and sentence shall be subject to review in the manner prescribed
for general court-martial cases.”

Sec. 12. The following seetions or parts thereof of the Revised Statutes or
Statutes at Large are hereby repealed. Any rights or labilities existing under
such seetions or parts thereof prior to the effective date of this Act shall not be
affected by this repeal, and this Act shall not be effective to authorize trial or
punishment for any offense if such trial or punishment is barred by the provisions
of existing law:

(a) Chapter II of the Act of June 4, 1920 (41 Stat. 759, 787-811, ch. 227), as
amended, except Articles of War 107, 108, 112, 113, 119, and 120;

(b) Revised Statutes 1228 through 1230;
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(¢) Act of January 19, 1911 (36 Stat. 894, ch. 22);
h{dljig;arsgmph 2 of section 2 of the Act of March 4, 1915 (38 Stat. 1062, 1084,
eh. 143);

(e) Revised Statutes 1441, 1621, and 1624, articles 1 through 14 and 16 through
63, as amended; =

{(f) The provision of section 1457, Revised Statutes, which subjects officers re-
tired from active service to the rules and articles for the government of the Navy
and to trial by general court-martial;

(g) Section 2 of the Act of June 22, 1874 (18 Stat. 191, 192, ch. 392);

(h) The provision of the Act of March 3, 1893 (27 Stat. 715, 716, ch, 212), under
the heading “Pay, Miscellaneous,” relating to the punishment for fraudulent
enlistment and receipt of any pay or allowances thereunder;

(i) Act of January 25, 1805 (28 Stat. 639, ch. 45), as amended;

(j) Provisions contained in the Act of March 2, 1895 (28 Stat. 825, 838, ch.
186), as amended, under the heading “Naval Academy,” relating to the power of
the Secretary of the Navy to convene general courts-martial for the trial of naval
cadets (title changed to” “midshipmen' by Aect of July 1, 1902, 32 Sfat, 662,
686, ch. 1368), his power to approve proceedings and execute sentences of such
courts-martial, and the exceptional provision relating to approval, confirmation,
and carrying into effect of sentences of suspension and dismissal;

(k) Sections 1 through 12 and 15 through 17 of the Act of February 16, 1908
(35 Stat. 621, 623, ch. 131);

(1) The provision of the Aet of August 29, 1916 (39 Stat. 550, 573, ch. 417),
under the heading “Hospital Corps”, making officers and enlisted men of the
Medical Department of the Navy who are serving with a body of marines de-
tached for service with the Army subject to the rules and Articles of War while
80 Serving;

{m) The provisions in the Act of August 29, 1016 (39 Stat. 556, 586, ch. 417),
under the heading “Administration of Justice';

(n) Aect of October 6, 1917 (40 Stat. 303, ch. 93);

50) Act of April 2, 1018 (40 Stat. 501, ch. 39);

p) Act of April 25, 1035 (49 Stat. 161, ch. 81);

(q) The third proviso of section 6, title I, of the Naval Reserve Act of 1938
(52 Stat. 1175, 1176, ch. 690);

(r) Section 301, title 111, of the Naval Reserve Act of 1038 (52 Stat. 1175,
1180, ch. 690);

(s) Act of March 22, 1943 (57 Stat. 41, ch. 18);

(t) Act of April 9, 1943 (57 Stat. 58, ch. 36);

25{\0 Sections 2, 3, 4, 6 and 7 of the Act of May 26, 1906 (34 Stat. 200, 201, ch.

56) |

(v) The provision of the Act of June 5, 1920 (41 Stat. 874, 880, ch. 235),
under the heading “Coast Guard”, authorizing the trial of enlisted men in the
Coast Guard by deck courts.

Mr. Brooks. It has been suggested, and I think appropriately,
that when Secretary Forrestal finishes his statement we not attempt
to burden him with technical questions. If there are any questions
of policy, I am sure he will be glad to answer them, but technical
questions we ought to reserve for later. _

Mr. Forrestal, you have your statement and the committee will be
glad to hear it.

STATEMENT OF SECRETARY OF DEFENSE JAMES FORRESTAL

Secretary Forrusran. Mr. Chairman, if it is not inappropriate
and if I may be permitted to digress for a moment from the substance
of this statement, may I say that I would like to join this committee
in their expression of profound regret at the death of your former
chairman, who was a great patriot, an intelligent and well-informed
legislator, a great friend of the armed services, and a very loyal and
devoted friend to all of us. If that is not inappropriate, 1 would like
to have your permission to have that inserted in the record.

Mr. Brooxks. It is certainly appropriate, Secretary Forrestal.
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Secretary ForresTAL. And my sympathy to his family, in respect of
his memory.

Mr. Vinson. Mr. Chairman, I suggest that when the House meets
this morning that as many of the Members who possibly can be on
the floor to pay tribute to our former distinguished chairman.

Secretary Forresrar. Mr. Chairman, in various recent statements
and in my report to the President and the Congress covering the first
15 months of the existence of the National Military Establishment,
1 have deseribed the more important steps that have been undertaken
and the accomplishments which have been achieved.

From the outset, the unification of the court-martial procedures
of the Army, Navy, and Air Force has had a high priority in the
National Military Establishment because it is a field in which unifi-
cation is logical and particularly desirable.

We have discovered, in studying many of the fields in which the
Military Establishment operates, that unification requires careful,
painstaking study. Major problems of complexity cannot be solved
and unification achieved at the stroke of a pen. Unifying the Army
and Navy court-martial procedures was no exception. It required
concentrated hard work and was a most difficult job.

As you know, the Articles of War and the Articles for the Govern-
ment of the Navy stem from laws adopted early in the history of this
country. From the beginning, the articles were marked by basic
differences and their growth over the years reflected the varying
customs of the services.

As a result, the special committee which undertook to draft the
Uniform Code of Military Justice early last summer found differences
in nomenclature, organization, function and procedure between the
Articles of War and Articles for the Government of the Navy

While I am far from being an expert in the field—having no legal
background—T must admit that when the project started 1 was sure
that the committee would find a considerable number of areas which
were not susceptible to uniform treatment.

It is extremely gratifying that the committee reduced those areas
to the vanishing point, and we now have submitted to you a proposed
code which can be uniformly applicable to all the armed forces in
time of peace and war.

Another problem faced by the committee was to devise a code
which would insure the maximum amount of justice within the
framework of a military organization. We are all aware of the
number of eriticisms which have been levelled against the court-
martial system over the years,

I do not believe it is as bad as it has been painted, nor as good as
some of its defenders claim. Many of the eriticisms have seemed to
me to be without foundation, but many of them have seemed to me
to be justified.

The point of proper accommodation between the meting out of
justice and the performance of military operations—which involved
not only the fichting, but also the winning of wars—is one which
no one has discovered.

I do not know of any expert on the subject—military or civilian—
who can be said to have the perfect solution. Suffice it to say, we are
striving for maximum military performance and maximum justice.
I believe the proposed code is the nearest approach to those id]eals.
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Great credit is, therefore, due to the Army, the Navy, and the Air
Force and the members of the committee who represented then
Assistant Secretary Gordon Gray of the Army, Under Secretary John
Kenney of the Navy, and Assistant Secretary Eugene Zuckert of the
Air Force.

Prof. Edmund M. Morgan, of the Harvard University Law School,
acted as chairman, and under his leadership a remarkable degree of
unanimity was achieved within the committee. I say “remarkable”
because, in view of the kind and number of problems before them,
they are divided on only three issues. These issues were submitted to
me and the proposed code incorporates my decisions on them. Two
other provisions have been incorporated at the request of the Bureau
of the Budget.

A project of this kind of necessity represents the combined views of
a number of people, and each and every participant partially com-
promised his views on a number of points. Therefore, the proposed
code is not, the produet of one person, nor would it have all its present
provisions if written by one person or by one department.

The Army, the Navy, the Air Force, the Coast Guard, Professor
Morgan and I each support the many individual provisions with
varying shades of enthusiasm, but the committee agreed on all points,
except to the extent I have mentioned.

For this reason, I think the proposed code should be analyzed as an
integrated whole. On that basis, it is my opinion that the code as
set forth in H. R. 2498 is well-designed to protect the rights of those
subject to it and to afford more equal and uniform justice to the mem-
bers of all the armed forces.

I believe it does not interfere with appropriate military functions.
Since it has these characteristics, I strongly urge your favorable con-
sideration.

As you know, I am not a lawyer and so will not attempt to explain
to you the details of the proposed code. Professor Morgan has
agreed to take up that burden on my behalf, and Mr. Felix Larkin of
my stafl can supply you with the techneal information you may need.

If you desire testimony from the members of the committee, from
the Judge Advocate General, or from anyone else in the National
Military Establishment, they are available at your call.

Without taking more of your time, I would like to conclude my
remarks and introduce Professor Morgan who, as I have said, was the
exl;iremcly able chairman of the committee which drafted the proposed
code.

Mr. Brooks. Thank you very much, Secretary Forrestal. We
appreciate your very fine statement.

Now, if there are no questions on matters of broad comprehensive
policy of the Secretary, the committee will call Dr. Edmund M.
Morgan, Jr., of the Harvard Law School and also chairman of the
committee which framed this proposed legislation.

Dr. Morgan, the committee is very happy to have you appear here.

And, Mr. Secretary, we appreciate your coming down here and
thank you most kindly.

Dr. Morean. Thank you, sir.

Mr. Rivers. Mr. Chairman, may I suggest that Mr. Secretary
Forrestal may have pressing business and that he be excused, unless
he desires to stay,
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Mr. Brooks., Mr. Secretary, you may remain if you care to, but
if you have pressing business, it will be all right for you to leave.

Secretary ForresTan. I will appreciate the courtesy of the com-
mittee if they will excuse me.

Mr. Brooks. Thank you, Mr. Secretary.

Dr. Morgan?

Dr. Moraax. Yes, sir.

Mr. Brooks. Doctor, before you begin your statement, could I
ask you about how long you have been working on this measure?

Dr. Morcan. Yes, sir. The working group began some time in
June and I began some time in August. We have just completed it—
just a couple of weeks ago. We had very numerous meetings of the
committee from August on, and the work group under Mr. Larkin
met a great number of times while the committee was not in session.

The sessions of the committee would last from a day to 2 days.

Mr. Brooks. Thank you.

Mr. Sgorr, Mr, Chairman, before he begins, T beg to be excused
because I have to appear before a subcommittee of appropriations in
about 10 or 15 minutes.

Mr. Brooks. All right.

Mr. Vinson. Mr. Chairman, before we start——

Mr. Brooks. Mr., Vinson.

Mr. Vinson. While our colleague from Ohio, Mr, Elston, who is a
very able lawyer, is not a member of the subcommittee, I do hope that
Mr. Elston will try to sit in on all the meetings of the subcommittee
when this bill is being presented. I would appreciate it as a personal
favor if you will give the committee the benefit of your profound legal
knowledge and sit in with the committee.

Mr. Ersrox. Thank you, Mr. Chairman. I will be glad to do so.

Mr. Vinson. And during the last Congress you were chairman of
the legal subcommittee. And I hope you will be able to attend each
one of these meetings and contribute to the country your valuable
assistance with reference to the preparation of a measure of this
character.

Mr. Erston. Thank you, Mr. Chairman. I will be glad to do it
whenever I possibly can.

Mr. Brooks. Mr. Chairman, we did an able job, too, on that bill.

Doctor, will you proceed.

STATEMENT OF PROF. EDMUND M. MORGAN, JR., HARVARD
UNIVERSITY LAW SCHOOL

Dr. Monraan. First T better thank you for the degree which you
just conferred upon me.

For this opportunity to appear before you in support of H. R. 2498
I thank you personally and in behalf of the committee which drafted
it at the request of Secretary Forrestal. In the hope of putting before
you in the shortest time the essential features of the code, I have pre-
vared a statement, which I regret to say is rather long, but which 1

1 impossible to shorten since the bill covers the entire field of mili-
tary justice. With your permission I shall read it.

I?f. R. 2498 is the result of an intensive study of the present systems
and practices of the several departments or branches of the military
forces, of the complaints that have been made against both the
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structure and operation of the existing military tribunals, of the
explanations and answers of the services to those complaints, of the
various suggestions that have been made for modification or reform
and of the arguments of representatives of the services as to the
practicability of each proposal.

In some instances we found helpful, information concerning the

ractices of foreign military establishments. Copies of data compiled
E_v the staff of the committee under the direction of Mr. Larkin
assistant general counsel, Secretary of Defense, have been supplied
for your use.

ou will see them here. Here is a copy of it. So you can see there
was really a lot of work done, even though you may conclude that it
did not do very much good to some of our intellects. But certainly
all the data here were compiled here and summarized, you see.

Our directive, which we endeavored to obey, was to create a code
that would be applicable to all the armed forces—Army, Navy, Air
Force, and Coast Guard; a code that would operate uniformly for the
unified Military Establishment.

We have also tried to phrase the code in modern legislative language
and to arrange its provisions in orderly sequence, so that it would be
understandable to laymen and to civilian lawyers as well as to men
learned in military law.

The code is designed to supersede (@) the Articles of War including
the amendments contained in the Selective Service Act of 1948,
(b) the Articles for the Government of the Navy, and (¢) the Discip-
linary Laws of the Coast Guard. As you know, there are at present
no separate articles governing the Air Foree or the Marine Corps.

If passed, the code will be the sole statutory authority embodying
both the substantive and the procedural law governing military
justice and its administration. There will be the same law and the
same procedure governing all personnel in the armed services.

That this should be so is the settled conviction of most people
and I believe no argument is necessary to demonstrate its validity.

In the same way that all persons in this country are subject to the
same Federal laws and triable by the same procedure in all Federal
courts, so it will be in the armed forees.

The original trial of an accused will be in a court of his own service,
except in certain circumstances where he is a member of a force acting
jointly with another. The departmental review will follow a similar
course.,

But the procedure before trial, at the trial, and on review will be
the same as if the case had occurred in either of the other armed
forces, The final review on the law will be made by the same tribunal
for all the Departments of the Military Establishment.

The objective is to make certain not only that justice can be done
to the accused but that there be no disparities between the services.
A civilian lawyer will have no difficulty in conducting any case at
any stage of the proceeding.

Fou will doubtless consider each of the 140 articles contained in
the code and compare it, by cross-reference, with the corresponding
provision in the Articles of War and the Artieles for the Government
of the Navy which it supplants.

Inasmuch as a large portion of the code has its foundation in those
two statutes, in many instances there is very little that is new in the
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uniform code except the language. There are a number of provisions,
however, which were not heretofore contained in either the Articles
of War or the Articles for the Government of the Navy and to which
you will probably wish to give special consideration.

By a brief summary of the contents of each part of the uniform
code, starting at the beginning, I can indicate to you 1 think those
articles which are incorporations of present provisions and practices,
those which are incorporations of the amendment of last year to
the Articles of War, and those articles which are new.

Part 1 of the code concerns itself with general provisions which are
usually found in modern penal laws. This part contains, in addition
to definitions, the general jurisdictional provisions of military law.
There is little in this part which is entirely new.

Article 4, however, is a noteworthy change for the Army and Air
Force in that it provides that, in cases where an officer is dismissed
by the President without trial and in the event he is later exonerated,
he may be restored to active duty.

Article 6 extends to the Navy the provisions passed by the Congress
at the last session requiring assignments for duty of judge advocates
and legal officers to lhe subject to the approval of the appropriate
Judge Advocate General and requiring consultation by convening
authorities with stafl judge advocates or legal officers in matters relat-
ing to the administration of military justice.

Part 11, which consists of articles 7 through 14, covers the general
subject of apprehension and restraint. It is new only to the extent
that the conflicting definitions of the terms used and the different
processes have been simplified and made more orderly.

Attention is drawn, specifically, to article 12, which continues the
provision enacted by the Eightieth Clongress in connection with con-
finement of members of the armed forces with enemy prisoners and
enemy nationals.

Part TI1 consists of one article only—article 15—which deals with
nonjudicial punishment imposable by commanding officers. This is
commonly called company punishment in the Army, and punishment
at mast in the Navy.

As you will notice, the article lists all the punishments now so
imposable by both the Army and the Navy. The present practice of
the Army differs from that of the Navy. The permitted punishments
are different.

The Army practice has been to impose less severe punishment and
to give the aceused an option to demand trial by court martial. The
Navy has imposed somewhat more severe penalties and has given the
accused no option.

This diversity in practice is due to two factors: (1) men on ship-
board are necessarily in a different situation with reference to freedom
of motion and availability of replacement than men in camp; (2) the
punishment is imposed at mast by the captain, and a summary court
consists of an inferior officer, while in the Army such an incongruity
in rank between a commanding officer and a summary court would
be virtually unknown.

The committee concluded that these factors justified a difference
in treatment. Consequently article 15, first, subjects the imposition
of these nonjudicial penalties to complete regulation by the President,
and, second, gives the Secretary of each I%c.‘partment discretionary
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power to put additional limitations upon them and to provide for an
option to the accused to demand a court martial.

One further provision of interest in this article is subdivision (d)
which strengthens the present system of appeals from nonjudicial
punishment and permits reviewing authorities not only to remit the
unexecuted portion of punishment, but to restore rights adversely
affected.

Part IV in its article 16 creates three classes of courts martial—
general, special, and summary. These correspond to the present
courts in the Army. The special court martial under present Navy
practice is called a summary court, and the summary court is called a
deck court.

The chief difference from the present Army provision is the require-
ment that a general court shall consist of.at least five members and
a law officer.

Most of the articles consist of a rewording and revision of provisions
found at present in both the Articles of War and the Articles for the
Government of the Navy. Article 17, however, is new in that it
provides reciprocal jurisdiction of courts martial.

By its terms, t‘.&C{] armed force shall have court-martial jurisdietion
over all persons subject to the Uniform Code. There is thus provided
authority for an Army court martial to try either its own personnel
or the personnel of the Navy, the Air Force, or the Coast Guard.

It is felt that this provision is necessary in the light of unification
and by virtue of the tendency to have military operations under-
taken by joint forces. Inasmuch as it is not possible at this time to
forecast the different forms of joint operation which will take place
in the future, the exercise of the reciprocal jurisdiction of one armed
force over the personnel of other services has been left to the regula-
tions of the President.

In this way a desirable flexibility is attained which will enable the
President, to prescribe the types of operations in which reciprocal
jurisdiction will be exercised.

You gentlemen are probably aware that at the present time the
Military Air Transport Service is already practically a permanent
joint operation, with an Air general in charge and an admiral next in
command, so that there is already one joint operation.

Part. V, which has to do with the appointment and composition
of courts martial, includes articles 22 through 29. These fix the
qualifications of the persons who may convene general, special, and
summary courts and the persons who may serve on courts martial,

Article 25 provides for the service of enlisted men on courts which
try enlisted men and follows the provision of Public Law 759 of the
Eightieth Congress. Articles 26 and 27 deserve special mention.
The former, which provides for a law officer on general courts martial,
changes the practice of the Navy which has heretofore had no judge
on its courts.

It also changes the practice of the Army, which has had a law mem-
ber, in that this official will now act solely as a judge and not as a
member of the court, which becomes much like a civilian jury. The
law officer will not retire with the court.

Article 27, which provides for the appointment of trial counsel and
defense counsel, changes present Army and Navy law in that it makes
it mandatory for each counsel before a general court martial to be
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either a judge advocate or a law specialist, or a person admitted to
practice in tﬁe Federal or the highest court of a State, and to be certi-
fied by the Judge Advocate General as competent.

Heretofore, lawyers acted as counsel only if they were found avail-
able by the convening authority.

And as you pro ba.bfv know, gentlemen, the decision of the command-
ing general as to whether they were available was held to be final.

I'he committee believes that the provisions of these two articles will
tend to make the general court martial a more independent tribunal
staffed by competent and efficient lawyers.

Part VI covers the provisions governing pretrial procedure and, in
the main, the articles in this part follow present Army practice as
prescribed in the amendment of 1948. The Navy practice of pretrial
mvestigation is less formal than that of the Army. By the new pro-
visions, both of them will be the same.

Part VII, articles 36-54, covers trial procedure and follows closely
the present Army and Navy practices. A good many of the pro-
visions, however, now make uniform a number of minor differences
which have heretofore existed.

Article 37 continues the proyision passed by the Congress last year
prohibiting unlawful influence on the actions of courts martial. The
committee believed it most desirable to continue this salutary pro-
hibition, which will do much to eliminate so-called command control.

Article 41, which provides one preemptory challenge of members of

eneral and special courts, follows present Army practice, but changes
avy practice, which heretofore had no provision for preemptory
challenges. '

Another example of uniformity is found in article 51, which covers
the question of voting and rulings. As set out by the provisions of
the article, the law officer now becomes more nearly an impartial judge
in the manner of civilian courts.

In addition to ruling on interlocutory questions of law during the
course of the trial, the law officer is now required to instruct the court,
on the record, before it retires as to the elements of the offense and to
charge the court on presumption of innocence, reasonable doubt and
burden of proof.

In article 52, you will notice that the number of votes required for
both conviction and sentence have been made uniform for all the
services.

Part VIIL, articles 55-58, deals with sentences and has nothing new
in it except an authorization to the respective Secretaries to make
regulations for carrying into execution any sentence of confinement
in any correctional or penal institution under the control of the
United States.

This was drafted after consultation with the correctional branches
of the services and its purpose is to make available more adequate
facilities for rehabilitation of offenders.

Part IX, articles 59-76, provides for the appellate review of court-
martial cases. It makes a number of innovations in which I am sure
you will be interested. When the committee considered the whole
subject of appellate review, it found that the present procedures of
the Army and Navy differed widely.

The Army system is exceedingly complex. To the review by the
conyening nutﬂorit}' and the board of review, further review was
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added last year by Congress by a Judicial Council composed of three
general officers.

The course of review for several types of case is painstakingly
spelled out in the Articles of War by reference to and in conjunction
with the respective functions of approving and confirming authorities,
and is difficult for the uninitiated to diagram or understand.

In studying this system, the Navy felt that it was wholly imprac-
ticable for its operations. The Navy system of review, on the other
hand, is far more informal and, in the main, rests ultimately with the
Secretary of the Navy.

It provides a review by the convening authority, a review in the
Office of the Judge Advocate General, and an additional review on
sentence by the Bureau of Presonnel and by a sentence review board.
The action of all these agencies, however, is advisory only.

The Army thought this system unsuited to its needs. The com-
mittee felt obliged to devise a system that would be useful and prac-
tical for all services, and would be consonant with the plan of uni-
fication.

In essence, the appellate review proposed in the Uniform Code is as
follows: There i an initial review by the convening authority covering
law, facts, eredibility of witnesses and a review of the sentence.

In this respect, it is in all essentials the same as the first review
rovided at the present time by both the Army and the Navy. Inso-
ar as the convening authority has affirmed a finding or sentence

against the accused, a review is provided by a board of review in the
Office of the Judge Advocate General of the Department of which
accused is a member.

This board of review is a counterpart of the present board of review
of the Army. As the amendment of 1948 provides, it reviews the
records of the trial for law, facts, and sentence. To this extent, the
Navy system is changed.

Following this review, there is a review for errors of law by a single
Judicial Council, composed of three civilians. It is apparent that
such a tribunal is necessary to insure uniformity of interpretation and
administration throughout the armed services.

Moreover, it is consistent with the principle of civilian control of
the armed forces that a court of final appeal on the law should be
composed of civilians. With your permission I will now stop to
to spell out further the many details of this system.

1 should prefer to postpone further explanation of it until you take

it up formally and in detail. At this time, we can show you some
charts of this system and its comparison to the present Army and
Nmir_}r systems. They will, I think, help you to visualize the whole
problem.
] Personally, I think I can explain it better without a chart than I
can with a chart. I suppose that is because I am no statistician,
because whenever you try to plot a curve or make a chart I begin to
get confused.

I think T can explain it in language that at any rate a lawyer will
understand. 2

Part IX also provides in article 70 for appellate counsel to assure
that the parties will be adequately represented before the boards of
review and the Judicial Council.” They shall be appointed by the
Judge Advocates General with provision for the accused to have his
own counsel.
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Article 72 provides for hearing before the suspension of a serious
sentence can Ee vacated. Both of these articles are new.

Part X covers punitive articles. In the main, the present punitive
articles of the Articles of War and the Articles for the Government of
the Navy are retained. There are, however, several interesting fea-
tures of the present punitive articles.

In the first place, we have set forth some general provisions normally
found in modern penal laws and not heretofore contained in the Articles
of War or the Articles for the Government of the Navy.

These cover the definitions of a “prineipal,’” “an accessory after the
fact,” “attempts to commit crimes,” ‘‘conspiracies,” and “solicita-
tions."

You will notice as you study the punitive articles that we have
consolidated a number of them in the same fashion as we have con-
solidated a number of other provisions throughout the rest of the code.

An example of this is the erime of desertion, which is now contained
in article 85. The same material was heretofore found in Articles of
War 28 and 58 and in Articles for the Government of the Navy 10,
4 (par. 6), and 8 (par. 21).

In addition, we have made specific several offenses which were
previously punishable under the general article. One of them we
designate as “missing movement,” which is contained in article 87.

This is an aggravated type of absence without leave and is designed
to meet conditions encountered in World War IT. The experience of
World War II indicates that a large number of military personnel
who were legitimately on leave or who left without permission returned
after their unit or ship had moved or sailed.

This misconduct caused so much trouble that it was felt necessary
to make it a subject of a specific article. Article 105, entitled “Mis-
conduct as Prisoner,” is also new and provides for punishment of
anyone subject to the code, who while in the hands of the enemy in
time of war, either for the purpose of securing favorable treatment
for himself or while in a position of authority, mistreats others who
are confined with him.

You will recall that a number of instances of this type came to
light after the war. They justify the enactment of this specific
offense.

The last part, namely part XI, contains a number of miscellaneous
articles such as those regulating the procedures before courts of
inquiry, those providing for authority to administer oaths, and for
complaints against superiors, and for redress for damage done to
private property by members of the armed forces.

One important concern of the committee throughout its delibera-
tions was the position of military command in the court-martial
system. Secretary Forrestal, in his precept to the committee,
instructed us to draft a uniform code, to be uniform in substance
and uniform in interpretation and construction, which would protect
the rights of persons subject to the code without undue interference
with appropriate military functions.

It was recognized from the beginning by the committee that a
system of military justice which was only an instrumentality of the
commander was as abhorrent as a system administered entirely by a
civilian eriminal court was impractical.
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We had before us, as T have told you, studies made by various
committees in the past and also the testimony presented to this com-
mittee in the last Congress. We were aware of the criticisms which
had been made against the court-martial system and the defenses
that have been put forward in its behalf.

We were convinced that a Code of Military Justice cannot ignore the
military circumstances under which it must operate but we were
equally determined that it must be designated to administer justice.

We, therefore, aimed at providing functions for command and appro-
Briate procedures for the administration of justice. We have done our

est to strike a fair balance, and believe that we have given appro-
priate recognition of each factor.

Because of the military nature of courts martial, we have left the
convening of the courts, the reference of the charges, and the appoint-
ment of members to the commander, TFor the same reason, we have
preserved the initial review of the findings and the sentence by the
commander.

Having done this, we examined ways and means of restricting the
commander to his fegit.-imat,e functions. We have tried to prevent
courts martial from being an instrumentality and agency to express
the will of the commander,

To make the action of courts martial and the procedure for review
free from his influence we have set up an impartial judge for the court
martial, made it mandatory that lawyers represent the parties in the
general court-martial cases, required the commander to consult before
and after trial with his staff judge advocate or law specialist, and
prohibited him from either censuring or reprimnading the court.

We have set up a system which resembles the independent civilian
court, but we have placed it within the framework of military opera-
tions. At the trial and in the review of facts the men who function as
counsel, trial judge, and intermediate appellate judges will be skilled
in law and in military matters. They will be independent of command
and subject to a supreme civilian tribunal on questions of law.

I am aware that there are many schools of thought on military
justice, ranging all the way from those who sponsor complete military
control, to those who support a complete absence of military partici-
pation. I do not believe either of these extremes represents the proper
solution.

In closing my formal remarks, T would like to state again—for what
it is worth—that I strongly support the uniform code and urge its
approval by the Congress. As Secretary Forrestal told you, there
was a remarkable unanimity among the members of the committee.

The code as submitted is not exactly what any one of us would have
drawn had he been alone and starting without precedent. Many of
the provisions on which there was unanimity were compromises, I
support all these unanimous decisions, and I also support the decisions
matfe by Secretary Forrestal.

I should be glad to try to answer any questions.

Mr. Brooks. Thank you very much, Professor Morgan.

Now I would like to call on the Chairman of our full committee to
present the questions he has.

Mr. Vinsown. I suggest that we go around the room and let the
other members finish first.
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Of course, I want to take this opportunity of expressing my grati-
fication at the work that the committee has done to bring about a
uniform code of procedure and practice in the armed services. I
think it is a step that should have been taken years and years ago.

And your committee is to be commended for the outstanding serv-
ice that you have rendered in enabling us to have a basis to enact the
law. I want to thank you very much, Dr. Morgan, for the valuable
services you have rendered and the aid you have given to the com-
mittee,

Dr. Morean. I thank you very much, Mr. Chairman.

Mr. Brooks. Thank you very much, Mr. Vinson.

I would like to ask you if I may put three guestions, and then T
would like to turn the questioning entirely over to the committee.

The first one is the reason for the new procedure governing the law
member. You touched upon that, but you did not give the behind-
the-curtain reasons why the change was made.

Dr. Morean. Well, the fundamental notion was that the law officer
ought to be as near like a civilian judge as it was possible under the
circumstances.

I may say to you that the report of the English committee—which
1 have discovered since we drew this code—makes exactly the same
kind of provision: Heretofore the English had the same—and I sup-
pose they do still, until this recommendation is followed—system that
the Army has had with the law member, having the law member rule
on interlocutory questions and then charge the court and go out with
it and act practically as a member.

They have now recommended—this committee which made a very
careful study of the English system—that the law member now act
1111 the same way as the civilian judge and that he do nothing without
them.

Their notion was that after he has once done what a eivilian judge
would do he ought not to then go back and try to influence them on
the facts. Anf we felt the same way. We felt that whatever in-
fluence that judge exercised should be on the record.

The charge which he gives them will be on the record—everythi
that he gives in open court will be on the record. When they go bac
to deliberate they are like a jury and there is no particular record with
reference to that.

The law member, when he retires with the court, may make any
kind of statement to them. And it has been stated—I would not say
on how good authority—that frequently when he went back there
why he said, “Of course the law is this way but you fellows don’t have
to follow it.”

A judge, as you know, in the civilian court, except in a very few
States, tells the jury that they have to follow the law as laid down
and particularly the law which is in favor of the accused.

Your question was directed, I take it, Mr. Chairman, to the reason
why we departed from the Army system. -

Mr. Brooks. Yes. My question was framed for the purpose of
opening up that avenue olYthought,.

Dr. Moraan. 1 see,

The Navy has no law officer. And of course the Army law officer
now has to be a lawyer. Previously, that is previous to Congressman
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Elston’s bill, there was no requirement that the law officer should be
law-trained.

And I think the 1948 amendment required that he should be law-
trained. But he still could go back with the court.

Now the law officer may become sort of a professional juryman, if
they kept reappointing the same person, and as you probably know
the professional jurymen are the convieting jurymen usually.

If you kept getting the same jurymen all the time the number of
convictions 1s very, very much greater than if you get a new jury.

Mr. Brooks. Professor, the second question that I wanted to sug-
gest to you is the reasoning behind the changes in reference to com-
mand influence. You covered that in the last part of your statement,
but you did not give us the reasons why that was necessary—to make
the changes.

Dr. Moraan. In the first place, until the Elston bill that was passed
last year, there was no statutory provision preventing command in-
fluence.  As you probably remember, during the First World War
the commanding officer could send the case huvk for reconsideration
of an acquital.

And you probably remember also that when he cut down the
sentence or when he ordered the whole thing set aside he reprimanded
the court. Also during and after World War II there were a great
many complaints.

For instance, Governor Gibson, of Vermont, was very wroth at the
treatment that he had received as a member of a court martial, being
called in by the commanding officer and reprimanded. And when
Mr. Gibson told him that he was a lawyer and that they could not
tell him how to decide cases, that the choice was to get him off the
court or let him use his conscience on the ecase, they got him off the
court.,

So we were sure that you had to have some control over the com-
mand. And Mr. Elston’s provision specifically forebade any of these
so-called skin letters or any censure, of the court for any of its actions.
And we continued that.

It has been suggested that that is not sufficient, that that does not
of itself prevent it. So we have also made the exercise of improper
influence an offense.

We think also that we have lessened the command influence by
making for all the services the provision which was in the 1948 bill as
to the extent of review by the Judge Advocate General’s Office; namely,
that they can review for law, fact, and sentence, so that they need
approve only so much of it as they think entirely justified.

ow the board of review in the Judge Advocate General's Office
will be far away from the scene of the commanding officer who con-
vened the court. Before that 1948 act the Judge Advocate General’s
Office could act only on questions of law and not on questions of fact.

Now they can act on the facts. We think that a means of lessening
command mfluence. And when it is a question of law, the case then—
in the severe cases—will go to the Judicial Coun<il, which will be a
civilian court and, of course, entirely outside the influence of any officer.

Is that what you had in mind?

Mr. Brooks. Yes; that is exactly what T had in mind.

The last question I wanted to present to you is the Judicial Couneil.
Would you mind elaborating on that some?
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Dr. MorGan. Yes.

Mr. KiLpay. Would you mind telling us the section of the bill that
covers it?

Mr, Smart. Sixty-seven.

Dr. Morcan. Well, we provide for a review by this civilian
authority.

First, of course, we have the Judicial Council set up in the Military
Establishment. The members of the council must be civilians and
Llﬁe_v are appointed by the President. Their qualifications are set out
there.

They have to be admitted to practice before the Supreme Court of
the United States, They are really a military court of last resort.

Mr. Rivers. These are the three civilians you are talking about?

Dr. Moraan. Yes; that is right. We have called it a Judicial
Council, using the language of the Elston bill. It is really a supreme
judicial military court and it is composed entirely of civilians.

It must have at least three members. It may be that the number
would have to be greater if the work proved to be too heavy for three
members,

They review questions of law only. 1In the cases of death, where
there is a death sentence, or where the sentence affects a general
officer, an automatic review is provided. In cases where the penalty
is as much as a year’s imprisonment, then you have the equivalent of
certiorari, in the civilian courts.

Before this Judicial Council and before the board of review, there
is provision for appellate counsel to be appointed by the Judge Ad-
vocate General, They will represent the Government and the
defendant.

They are to be trained lawyers, of course. So the accused will be
represented on appeal.

We limit the eivilian court to the review of questions of law. And
I may say here, again, that the recommendation of the English com-
mittee—and we had no copy of their report until recently—is to the
same effect.

Of course, the English committee had recommended no intermediate
review at all, that is no automatic review of any courts-martial
proceeding, but has recommended an appeal to a judicial body and
that judicial body is composed of the person who used to be practically
the Judge Advocate General and his assistants.

That judicial body consists entirely of civilians. The accused may
appeal to that body on questions of law. So that committee has
reached almost the same Ikiml of conclusion that we have reached.
That was composed of three civilians and two military personnel.

Mr. Duriam. Who passes on the question of law?

Dr. Moraan. Why the judicial eouncil would. That is, the court
of last resort would determine whether it was a question of law or a
question of fact. And as you probably know, Congressman, it is a
question of law whether there was any evidence upon which the tryer
of fact could reasonably find a defendant, as in the civilian court.

Under our system, they would not pass on the weight of the evidence
in the sense that they could set aside a finding because they thought it
was against the weight of the evidence. They could set aside a
finding of guilty only in case there was no evidence——
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Mr. Duraanm. Then they would pass on the question of law after
the appeal was brought up to them, is that right?

Dr. Moraan. That isright. They would pass on questions of law
just the way the civilian court does.

Mr. Duraam. And every individual would have the right to appeal
to this judicial body, is that right, on every conviction if you wanted
to carry it that far?

Dr. Moraan. Not everybody. First, if the sentence is greater
than a year's imprisonment and if the board of review affirms that,
then the accused may petition to have it reviewed.

Aud if the petition is like a certiorari petition, he has to show that
there are reasonable grounds for belief that there has been an error of
law committed which would be likely to prejudice him.

Mr. Kiupay. Mr. Chairman.

Mr, Brooxs. Mr. Kilday.

Mr. Kiupay, Professor, I was on the Elston subcommittee but I am
not on this one, so I want to ask you some questions.

Dr. Morcan. Yes.

Mr. Kizpay. On this provision.

Dr. Morcan. Yes. 4

Mr. Kitpay. I notice that you provide for the establishment of a
Judicial Couneil to consist of not less than three.

Dr. Moraan. Yes.

Mr. Kizpay. Civilians.

Dr. Moraan. That is right.

Mr. Kitpay. What would your recommendation be on it?

Dr. Morcan. Well, I will have to tell you that this is one of the
provisions that Secretary Forrestal changed at the request of the
Bureau of the Budget. You see he said that in his statement.

Mr. Kitpay. Yes.

Dr. MorGan. It was left doubtful with us. We provided for the
appointment of civilians. And we felt that Congress would have to
determine the term: Whether or not they should go out with the ad-
ministration, and so forth.

Mr. Kiupay. I think as good legislative practice we would more
clearly have to define this office.

Dr. Moraan. Yes.

I think the opinion of the committee would have been, because we
canvassed this—and certainly it is my opinion—that these men should
be appointed in exactly the same way that the circuit court of appeals
ju?&es are appointed.

r. Kipay., During good behavior?

Dr. Monraan. During good behavior, by the President, with the
consent of the Senate.

Mr. Kiupay. Now, I notice that you continue the existing system
with reference to the review of any case involving dismissal or dis-
honorable discharge.

Dr. MorGan. Yes.

Mr. Kizpay. They must automatically go to the board of review?

Dr. MorGan, Yes, sir.

Mr. Kipay. But that is not true of the Judicial Counecil?

Dr. Morcan, No, no, except the petition.

Mr. Kipay, The committee specifically considered whether it
should be automatically sent to the board of review?
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Dr. Moraeawn. Yes, we did.

Mr. Kipay. Now, we had a great deal of trouble with this sort of
thing in the last war, you know, under, I think it is article of war
50%, where any judgment of dismissal from the service or dishonorable
discharge automatically went to the board of review.

Dr. Moraan. That is right.

Mr. Kinpay. But if the commanding officer suspended that portion
of the sentence as to dismissal or dishonorable discharge until he had
completed his sentence, it did not go to the board of review.

Dr. Morean. Right.

Mr. KiLpay. So we found in many instances the discharge was
suspended and became final without review and then the suspension
was lifted and it was carried out. By this device the review was
voided.

Dr. Moraan. We plugged that hole. Whether the sentence of
dismissal or discharge is suspended or not, the case has to go to the
board of review.

Mr. Kipay. Now, we had done that as to the Army in our bill
last year.

Dr. MoraaN. Yes.

Mr. Kiupay. And you continue that as to all of the services here?

Dr. Moraan. That is for all the services now, yes, sir.

Mr, KiLpay. Of course, another thing we had in mind there is
when you are trying an enlisted man who is probably pretty well
broken in spirit and without much advice, and so on, he is likely to
waive those rights. That is the reason we wanted it to be automatic.

You do not think that that is true when you get as high as the
Judicial Council?

Dr. Morcan. We provide that the counsel for the defense may
send a brief to the board of review if he thinks it appropriate. We
did not make it mandatory for fear the board of review would be
influenced by the fact that he had not seen particular errors and
thought they were not inportant in case defense counsel did not
write a brief.

So if counsel for the defense thinks there are errors that the board
of review ought specifically to handle he can send a brief up on it, you
see. And then before the board of review the soldier can demand that
a;‘)j];ellat,e defense counsel be there, in the Judge Advocate General's
Office, and appear for him.

And I suppose it would be on the advice of the defense counsel
whether he would want to appeal to the Judicial Council, because
they would cover only questions of law.

fIl\eIr. Kipay. Now, you all agree that it should be only questions
of law?

Dr. Moraan. Yes, because we thought it would hardly do to have
tt].lhew Judicial Council do more than a court of eriminal appeals ordinarily

0es.

Mr. Kitoay. Well, in my State they review the facts, too.

~Dr. Moraan. They do in England, but they do not in most States,
sir.
Mr. Kiupay. That would limit it, then, to a finding that there was
no evidence, practically, is that right?

Dr. MorGan. Yes.

Mr. Kinoay. That would be a question of law, that there is no evi-
dence to support the judgment.
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Dr. Morgan. That is right.

Mr. Kitpay. And that is as far as it can go.

Dr. Morean. If there ought to have been a directed verdict of
acquittal, then the Judicial Counecil would have to bust the case.

Mr. KiLpay. So no matter how weak the evidence, or improbable
or impossible, still they eould not touch it?

Dr. Morcan. Well, Mr. Kilday, there you get to the question of
scintilla evidence: Unless you come from Alabama, that means no
evidence. Alabama still has the scintilla Tule, but practically every
State in the Union has abandoned it. So you have to have more than
a scintilla.

Mr. Vinson. Mr. Chairman, I would like to ask a question.

Mr. Brooks. Mr. Vinson.

Mr. Vinson. Professor, I note with respect to article 17, the recip-
rocal jurisdiction of courts martial, that you leave that to regulation
by the President.

Now, the thought is running through my mind, Why should it not
follow the commanding officer? When you have a joint operation
and the three services are serving together, the President could pre-
seribe who would have authority to conduct the courts martial; that
is, the Army, Navy, or Air Force.

Dr. Morcan. That is right.  You mean who shall be appointed?

Mr. Vinson. That is right.

Now, why should it not say that whenever there is a joint operation
that the responsibility should go to the commanding officer? You
see, you are writing a code here, that is a code of procedure for uni-
form justice, but it is going to be dependent in this instance to
regulations of the President.

Why should it not be positive, to say that there should be reciprocal
authority, but it follows the commanding officer from whatever
service he is in.  For instance, if an Army officer is in command of a
joint operation of the three services, then the Army has a right to
conduet the courts martial.

Dr. MorGan. That is right.

Mr. Vinson. But that is entirely left to the diseretion of the
President.

Now what harm would there be to say that the reciprocal jurisdic-
tion is tied in with the commanding officer of the branch olll servieoe
from which he comes?

Dr. Mograan. That is, you say that the commanding officer should
determine ——

Mr. Vinson, Well, it is whatever service he comes from. That
automatically would cover it.

Dr. Monraan. Of course, we contemplated that the President
would so provide where it was impractical to have the courts martial
composed of the men of the service to which the accused belongs.

It would be under those cireumstaneces that he would provide that
the court martial might be composed of men of the other services.

For instance, suppose that you had an admiral in the Pacific in
the Military Air Transport Service. He is in command. He would
have to appoint the court martial, would he not, of this mixed outfit?

Mr. Vinson. That is right.
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Dr. MorGan. Now, is it your idea that it ought not to be by
general regulation but that you should allow the commanding officer
to determine that?

Mr. Vinson. The commanding officer, of which branch of the service
he belongs to. Then the jurisdiction for the courts fall under that
branch of the service. For instance, if you have a joint operation of
the Army, Navy, and Air Force in the Mediterranean and if it so
happens that a naval officer is in command, then the courts martial
of the three services fall under the Navy. If you have down in
Panama a joint operation of the three services and an Army officer
is in command, then the court martial falls under the jurisdiction of
the Army.

Dr. Mograan. I see.

Mr. Vinsox. It is based upon the command of the joint operation
and not upon the regulations of the President. Because, you see,
you are running into t 1is, if there is not some kind of restriction some-
where: You might have it noised around that this Navy boy is going
to be court-martialed by the Army or the Army boy 1s going to be
court-martialed by the l% avy.

And you will begin to find out rather early that there will be a good
deal of criticisms, with the boys saying: “You better not get before
the Army, the Army is going to be rough,” or *“You better not get
before the Navy, the Navy is going to be rough.”

Dr. Moraan. Well, if the Navy lad was tried by the Army court-
martial the board of review would be the Navy JAG.

Mr. Vinson. That is right.

Dr. MorGaN. So you have that—have we not?

Mr. Rivers, Of course, you have the same rules of procedure.

Dr. Morgan, Yes.

Mr, Rivers. And the same training for the boys.

Dr. Morcan. Yes.

Mr. Vinson. You have the same rules of procedure, and everything.
It is completely uniform. But it should be positive as to when the
reciprocal responsibility is imposed, and it should not be discretionary.

Mr. Kitpay. Do you not have this practical situation: The con-
vening authority has to be the authority who is there and who is in
command.

Mr. Vinson. That is right, the commanding officer.

Mr. Kipay. He is the only person who can convene the court and
prefer the charges.

Mr. Rivers. That is right.

Mr. Kipay. So in the nature of things it is going to depend on
who happens to be the over-all commander at the time.

Mr. Vinson. But

Dr. Mograan. Suppose you do not have enough officers of a par-
ticular branch to compose the court?

Mr. Kitpay. You have no one else there that exercises the functions
of command for this purpose.

Dr. Moraax. Mr. Larkin has conferred with the Navy and Army
representatives on this particular provision and I think I will ask him
whether he can clarify that a little more

Mr. Rivers. You do not provide for change of venue, do you?
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Dr. MorGan. No, we do not have any change of venue. And we
do not have any affidavit of prejudice which is provided in the civilian
courts to challenge a particular judge.

Mr. RivERs. fcan conceive that maybe a Navy man would not
want to be tried by the Air Force or vice versa.

Mr. Larxin, It is our notion, Mr. Chairman, that the services
would continue to try their own people to the maximum extent.

In observing the tendency of military operations over the last few
years and those that we can probably expect in the future, we believe
that the tendency is more to joint types of operation.

Mr. Vinson. That is right.

Mr. Larkin. And on that basis we felt, even though we expect that
each service would normally try its own personnel, that there be
provisions so that each service could try the personnel of other services
who happen to be serving in isolated areas with them, so that there
would be an economy in the use of courts and there would be more
expeditious trials.

e could not forecast, however, all the different types of possible
joint operations in the future. We felt, therefore, it would be more
flexible to leave it to the regulations of the President so that when we
came upon circumstances in which it was clearly practical to have the
top commander, whether of Army, Navy, or Air Force, have juris-
diction over all of the personnel of the other services serving under him
then the exercise of that jurisdiction by the Army, if you will, over
Navy and Air Force in that circumstance would be conferred.

But we did not feel it practical to provide automatically in advance
the jurisdiction to the top commander because we just cannot forecast
t]lJo composition of the joint forces or joint operations which may take
place.

I think this example might help. Take the invasion of Europe, in
which General Eisenhower was the top commander. If we provide
that the service of the commander of the joint operation have courts-
martial jurisdiction and may not try any Air Force or Navy men in
that whole operation, why it would have been a provision that was
unnecessary because there were plenty of Navy personnel there,
that is there were plenty of appropriate naval officers who counld
convene courts within that whole big operation. There is no reason
why they should not, following the idea that each service will normally
try its own personnel.

Now, there may be other types of joint operations which we just
cannot foresee at this minute in which it will be entirely appropriate
for one service to exercise its jurisdiction over the other services and
there will be others in which 1t is not necessary.

We felt, when they come up and when we can appraise them, at that
time we can give the right to exercise this jurisdiction over the other
services to the major service or the top commander present.

But to give it on a blanket basis when in some instances it is not
necessary may create interservice problems there that we just could
not foresee.

Now as Professor Morgan stated, more permanent operations by
one service are coming into being which are partially staffed by the
personnel of several services: MATS, for instance. And I quite agree
that we ought in the near future spell out just what reciprocal juris-
diction should be provided for them.
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But it is pretty much a case-by-case basis, I think, with the idea
that we ought to have each service try its own people in the main,
and we just left it in this form.

Mr. Vinson. What you have said, Mr. Larkin, would almost per-
suade me that you do not need the reciprocal provision, if you are
going to have each service trying its men. I would visualize it from
a unification standpoint, with one commanding officer being responsi-
ble for the whole operation, that he should have the right of courts
martial on all services.

If you are not going to carry it out, what is the use of putting it in
here, then? If you are going to continue to have each service court
martial its own men, then you do not need anything with respect to
courts martial reciprocal jurisdiction.

Mr. Larkin, I think it is desirable, Mr. Chairman, that each service
try its own men. I think that will take place in most cases because
they usually are serving with a sufficient number of their own services
and it is entirely feasible that they do so.

Mr. Vinson. If that is true, what is the use of putting it in this
article 17, which is a new article? The theory of it was to have a uni-
fication. Yet you nullify it in the next breath.

Mr. Larkry, Well, the idea was to make sure that we do have this
statutory jurisdiction service-wide, but I do not think we are quite
in a position at this minute to say that in each and every instance in
every place this reciprocal jurisdiction should be and can be exer-
cised by the top commander. I do not think it is quite necessary.

The tendency—and I am no military expert—I think is for more
and more joint operations and I dare say by the time we have—if we
ever do—complete joint operations or where every operation is a joint
one, then we have the authority for one court, say an Army court, to
try the personnel of the other services.

And the right to exercise that authority at that time will be con-
ferred by the President. We wanted to make sure that we got the
statutory authority in the first place. And we are not just sure of
the extent of the exercise of it at this moment.

We feel the exercise of reciprocal jurisdiction is an evolutionary
matter.

Mr. Brooxs. Mr. Kilday wanted to ask a question.

Mr. Kipay. Under existing Articles of War, as to persons serving
with troops in the field, even civilians are subject to court martial?

Mr. Largin. That is right.

Mr. Kitpay. Now, have the existing Articles of War spelled out
ithat if a Navy man happened to be in an Army theater he was not
subject to court martial by that service, even though a civilian would
have been? Would he have to be turned over to the Navy?

Mr. Larkin. That is correct, Mr. Kilday. There is one proyision—
n the Articles of War there is a provision that when marines are
detached and serving with the Army they then are subject to the
Articles of War.

It is more or less of & permanent detachment. But that is the only
provision in the present statutes of any reciprocity at all. The
Army cannot try a Navy man or an Air Force man now, and vice
versa,

Mr. Krupay. I have never had the question come up, but knowing
so many civilians who served with the troops in the field that were
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convicted by court martial in the last war I was just wondering
whether there was a prohibition there.

Mr. Brooxs. Mr. Elston.

Mr. Evston. I can see a good many reasons why it might be advis-
able to handle this by regulations rather than write it specifieally
in the law. If you had, for example, a naval commander in charge
of an area it might be that a part of his command would consist
entirely of Army men.

Dr. MorGan. That is right.

Mr. Ersron. That part of his command may be far removed
from his headquarters.

Dr. MorGan. Yes.

Mr. Euston. If the Navy had to try the Army men, by Army
personnel because he was in over-all command, it might require the
moving around of a great many Army personnel to serve on the court.

Mr. Larkin. Yes.

Mr. Evsron. So I can see where it might be advisable for the
President by regulations to handle the matter.

Dr. Moraan. I think that was the view of the services when it
was discussed with the representatives of the services, that the only
practical way to do it was this way. I acquiesced because I know
nothing about the operations, you see.

During World War I, T was safely ensconced in a chair.

Mr. Erston. Well, Professor Morgan, I think that you and your
committee have done an excellent job. I have not had a chance to
read the bill carefully, but 1 know that you devoted a great deal of
time and attention to it and I think you were reaching out and trying
to get all the information that would be helpful.

nd I think it is particularly commendable that you used one of the
members of our staff in your hearings. Mr. Smart, as I understand
it, sat with you as an observer of this committee on many occasions.

Dr. MorGan. Yes.

Mr. Erston. And I am quite certain he was helpful to you.

I think you have approached this subject in the right manner.

Now, as I understand it, a man tried in the service today is really
given more of an opportunity for the review of his case than a civilian
who is tried in the civilian courts?

Dr. Moraan. Very much more,

Mr. Evsron. And you have not completely divorced command
mfluence because the commanding officer still has the opportunity to
review a case?

Dr. Moraan. Yes, sir.  You see, the commanding officer can do
anything in favor of the accused. He cannot do anything against
the accused.

Mr. Ersron. That is right. He could not, for example, increase
the penalty.

Dr. Morcan. No, he cannot.

Mr. Evsron. But he could decrease it.

Dr. Moraan, He can decrease it, yes.

Mr. Ersron. He could set aside entirely.

Dr. MorGan. Yes. And he could set aside a part of the finding.
Or he can bust it for any reason. If he thinks the court martial is
spoiling a good soldier, for example, and he wants him back, he can
bust it—to use the Regular Army term.



617

Mr. Evsron. He ean send it back for a new trial, can he not?

Dr. MorGan. He can send it back for a new trial, except where
there is not sufficient evidence in the record to sustain a conviction.

Mr. Evsron. Now, if the accused is not satisfied with the com-
manding officer’s final decision, as I understand it, he can appeal as a
matter of right to the board of review?

Dr. Morgan. Well, it goes up to the board of review for any
affirmation, anything that is affirmed against the accused goes to the
board of review in a general courts martial.

Mr. Evsron. Now, the board of review can set aside cases because
it is manifestly against the weight of the evidence?

Dr. MorGan. Oh, yes. They review the law and facts, as your bill
provided, judge the credibility of witnesses, and so on.

Mr. Ersron. By the time you get through all of those courts there
is really no reason for the Judical Council to review anything except
questions of law.

Dr. Morgan. Yes, that is the way we feel about it.

Mr. Evsron. And that is exactly what a United States circuit
court-of appeals would do?

Dr. Moraan. Exactly. We followed along that line.

Mr. Ersron. 1 would like to ask you this question, 1 think it was
since you completed your hearings that a case has been decided by
the Supreme Court of the United States.

Dr. Morcan. The Hirschberg case?

Mr. Erston, Yes. To the effect that a person who has left the
service, that is, who has been separated from the service, eannot be
tried subsequently by a military court for an offense committed prior
to such separation.

Mr. KiLpay. Even though he has reenlisted?

Mr. Evston. Even though he has reenlisted.

Dr. Morean. That is right.

hMr. Erston. Now, you have not anything in your bill covering
that?

Dr. MorGan. One thing we have about that is in the case of deser-
tion. If he has deserted in the earlier service, then the fact that he
has been discharged from a later service does not deprive the court
of jurisdiction.

Mr. Ersron. Yes. He may have even committed a murder
within 3 days of his separation from the service.

Dr. Moraan. That is right. We have not covered that.

Mr. Evsron. He reenlists and cannot be tried for it.

Dr. Moraan. That is right.

Mr. Ersron. I think this committee can write something into the
law that will take care of that ridiculous situation.

Dr. Moraan. Of course, the Supreme Court put it on the basis of
the interpretation of the present statute, as I remember it, and that is
that Congress did not intend to have the jurisdiction exercised over
the man after he had once been discharged.

Mr. Ersron. Well, I do not think Congress ever intended anything
of the kind.

Dr. Morean. 1 know, but that is what they said. There was not
anything in the statute which saved the jurisdiction, and, of course,
they interpreted it that way.

Mr. Euston. Another question, Professor: Is any provision made
for reviewing, we will say, World War II cases?
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Dr. Moraan., No. We have not touched that. This is pro-
spective.

Mr. Ergron. No reference to that at all?

Dr. MorGaNn. That is right. This will be prospective.

Mr. Evston. Is a separate Judge Advocate General’s Corps set up?

Dr. Morean, No; we have not touched the corps proposition.
That was not in our precept. We have not done anything with
reference to what you passed coneerning the corps in the Army. We
do not touch that. That was a part of the amendment to the Na-
tional Defense Act.

Mr. Ensron. I see.

Dr. Morcan. We did not touch that.

The Navy of course has no separate department, as you know, and
the Air Foree follows the Navy practice in that respect.

Mr. Larkin. They have a Department.

Dr. Morgan, Do they have now?

Mr. Larkin. Yes.

Dr. Moraan., Well, the question is whether you think a separate
corps should be set up in the various services. That is the point.
And as I understood it, the Elston bill inserted that provision on the
gl‘oun(i that that was the only effective way of stopping command
control.

Mr. Vinson. But that is not dealt with at all in this bill?

Mr. I arkin. No, sir,

Dr. Morcan. No, we have not dealt with it.

Mr. Brooks. That would require additional legislation?

Dr. Moraan. That will require additional legislation, yes, sir.

Mr. Eusrox. It would not require additional legislation as far as
the Army is concerned.

Dr. Morgas. No, sir.

Mr, Eusrox. It is already provided for in the law that was passed
by the last session of Congress.

Just one other question. May I ask what these other budgetary
objections were that the Secretary referred to?

r. Morcan. What objection did they have?

Mr. Enstoy. Something about the Budget Bureau objections.

Dr. Moraan. Well, the first objection was the one that I suggested
to you. They thought that our proposal that the appointment by
the Judicial Council within the Department rather than by the
{:re'sido.nl. was one that they could not pass. I do not know on what

asis,

Mr. Forrestal thought that that objection might be well taken and
that the appointment ought to be made by the President. And as
I told you here, I agree with Mr. Forrestal’s decision on that.

Mr, Ersron. I agree with his decision, but I, for the life of me,
cannot sec what the Bureau of the Budget has to do with writing a
military justice code.

Dr. Morean. I am alayman. I could not see it. But 1 know that
that was one of the questions that they raised and Mr. Forrestal

Mr. Rivers. Like Mr. Kilday I had the honor of sitting under our
distinguished chairman, the gentleman from Ohio, and from what I
heard this morning, T am glad to see that the bill which our committee
reported out last vear had such a large approbation by your group,
even though we had the complete opposition of the Army and they
brought the largest guns they had, of all caliber, to oppose it.
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But we had then the determination, which this committee always
has, to do the right thing and I believe we did. We had the American
bar behind us and we had the judge advocates from every place you
can conceive of.

And with the setting up of independent training for the judge advo-
cate and that separate set-up away from the chain of command, and
so forth, it seems to me as if this could be called the Elston bill as
amended.

Dr. Morgan. Well, I am not prepared to deny it.

Mr. Rivers. And T do recall the subsequent history of the bill, as
it went over to the other and lesser body.

We had to even go there and bring it out. To bring credit to my
friend, Mr. Elston, it was opposed over there even by the then chair-
man. So I am glad you brought it in and I can assure you——

Mr. Brooks. May I interject this thought: T was also a member
of the Elston committee.

Mr. Rivers. That is right, the chairman was a very important
member.

So the old saying comes to life: “As long as the light holds out to
burn, it is time for the vilest sinner to return.”

Tt makes me feel that the Army has come back and is now helping
us, and everybody is happy. I do believe from your say-so this is a
good bill, and it makes me feel good.

And T am going to stop with this statement: You established your
record from the very beginning and whatever the court says goes down
on the record so it can be appealable.

Dr. Morean. That is right.

Mr. Rivers. And it is a good thing.

Mr. Brooks. Mr. Anderson, do you have some questions?

Mr. AxpersoN. Mr. Chairman, I have a couple of questions which
T wish to ask, but T am afraid time will not permit today. I was
particularly interested in this subject of enlisted men serving on a
court martial and it might become rather involved before we get
through with it.

Mr. Brooxs. Professor, could you be back in the morning?

Dr. Moraan. Yes, sir, if you desire.

Mr. Brooks. Just proceed, and then we can take up tomorrow — —

Mr. Vinson. T suggest, Mr. Chairman, we take a recess now and
ask the professor to come back, and we will have other witnesses as
well tomorrow. And I would like for the committee to have the
benefit of the professor’s opinion on these sections as we read the bill
a little bit later on.

And T trust we will try to expedite the hearings so as not to incon-
venience the professor very much.

So, Mr. Chairman, T suggest we take a recess now until tomorrow.

Mr. Brooxks. Before we do that, Mr. Chairman, may I say this:
Our able staff member here has handed me the names of the witnesses
tomorrow. We are going to have Professor Morgan and Mr. Arthur
Farmer, of the War Veterans Bar Association; Mr. Richard Wels, of
New York County Bar Association; Mr. Fred Bryan, of the New York
City Bar Association; and Mr. Franklin Riter, of the American Legion.
They will all be here tomorrow as witnesses.

We will then adjourn until tomorrow morning at 10 o'clock.

(Whereupon, at 12:45 p. m., the committee adjourned until Tues-
day, March 8, 1949 at 10 a. m.)
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House oF REPRESENTATIVES,
CoMMITTEE ON ARMED SERVICES,
Suscomumrtrer No. 1,
Washington, D. C.

The committee met at 10 a. m., Hon. Overton Brooks (chairman of
Subecommittee No. 1) presiding.

Mr. Brooxrs. The committee will come to order.

Yesterday, when the committee adjourned, Professor Morgan was
a witness testifying and we adjourned to hear him today. under-
stand, though, Professor Morgan, that you will be in Washington and
would be available at a later date and that some of the witnesses who
are here today are from distant points and have remained over and
have to go back to their respective homes. If there is no objection
and it is all right with Professor Morgan, T would like to proceed to
take their statements and then we can go back, unless the committee
objects to passing him over,

Mr. Anxperson. I had several questions that T wanted to ask
Professor Morgan, but if it is not inconveniencing him and he will
be here then it is perfectly all right to hear the other witnesses.

Dr. Moreax. Mr. Chairman, T have to leave this evening, but I
will come back at any time the committee wants me.

Mr. AxpersoN. The point is I do not want to inconvenience anyone
and if there are witnesses here who can only be here today, I think
the chairman is right in hearing them first.

Dr, Morean. 1 will be at the command of the committee at any
time.

Mr. Brooks. My thought is this and I leave it to the members
of the committee: In the event the House is not in session this after-
noon we could meet back in here to hear Mr. Morgan this afternoon.

Mr. Anxpursgon. I cannot, Mr. Chairman, because of two other
committee meetings that T promised to attend this afternoon.

Mr. Brooxs. Well, you could be back, then, could you, Professor
Morgan?

Dr. Morean. Yes.

Mr. Brooxs. We are going to need you anyway.

Dr. Morcan. Whenever you want me fo.

Mzr. Brooks., On the consideration of this bill.

Then we can let you know when to come back?

Dr. MorGan. Yes.

Mr. Brooks. And if you care to remain around here, it is entirely
possible we can reach you before noon.

Dr. Morcan. All right, T will stay here until noon, at any rate.
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Mr. Brooxs. All right, thank you.

The committee then will call Mr. Frederick P. Bryan, chairman,
special committee on military justice of the Bar Association.

Mr. Bryan, just have a seat.

Mr. Bryan. Yes.

STATEMENT OF FREDERICK P. BRYAN, CHAIRMAN, SPECIAL
COMMITTEE ON MILITARY JUSTICE OF THE BAR ASSOCIATION

Mr. Bryan. Mr. Chairman and gentlemen of the committee, I
speak here this morning as chairman of the special committee on
military justice of the Bar Association of the city of New York.
That association is the senior bar association in New York and has
more than 4,750 members throughout the greater city. 1 may say
that my remarks here this morning are not alone the views of the
committee, but they are endorsed by the association and have been
thoroughly debated before that association in open meeting,

Now we have been studying the question of military justice from
the viewpoint as practicing lawyers for a very considerable space of
time. We have Eved through the Elston bill hearings. We have
been through very ecarefully and consulted with many of the boards
that have studied this question since the last war. And as lawyers,
we are deeply concerned with this bill from the standpoint of adminis-
tration of justice.

Nevertheless, we are entirely cognizant of the fact that there are
practical military necessities and we are well aware that we are not
dealing with justice in the abstract but that we are dealing with
military justice in the armed services. And I may say in that con-
nection and merely perhaps by way of qualification of my being here
that I myself served in the Air Foree for three and a half years over-
seas in the last war. I was deputy chief of the staff of the Second
Air Division of the Air Force. We had 1,000 heavy bombers and
between 400 and 500 fighters and some 55,000 officers and men
enegaged in combat operations. And during that period all of the
court-martial cases, that is the general courts, passed over my desk
as one of my duties. And I, myself, have acted in every capacity in a
general court martial: as law member, as trial judge advocate, as
defense couneil, as president of the court, and as member of the court,
I say that only because I am not talking pure theory. I think that
I and the other members of my committee and the people with whom
we consulted on these questions are practical military men.

Now, I do not think there is any serious question any more as to
the need for court-martial reform. I am not going into that question.
The very fact that your committee is sitting on this proposed code
and the very fact that the proposed code has been drawn is indicative
of the need. And the question before your committee as we see it is,
therefore, whether this proposed code of military justice accomplishes
the necessary essential reforms.

Now, we believe that this is a very fine bill. The committee which
drew it and its stafi—the assistant secretaries on the committee,
Professor Morgan and his associates—have done a very remarkable
piece of legislative draftsmanship. We think it is a great improve-
ment on all previous legislation of this character. And we believe
that in general it provides a workable and uniform code for the admin-
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istration of military justice and in this respect alone it fulfills a very
long-felt need. It makes a number of important changes in the system,
almost every one of which is salutary and good. And it is also as
far as clarification and arrangement is concerned a very fine piece of
legislation.

Now you wish I could go further and say to you gentlemen that in
our judgment this was the ultimate answer to the military justice
question. Unfortunately we cannot do that, for reasons which I will
come to later. But first I want to comment on a few of the excellent
specific provisions of the bill which we think are of great importance
here and to repeat again to you gentlemen that this bill is a very
good bill as far as it goes and we are behind it, with the exception that
I will mention later.

Now one of the major criticisms that appeared in almost every report
on military justice and in fact voiced by almost every officer and en-
listed man who had intimate coatact with it is the frequency with
which the accused was represented by defense counsel who did not
have the capacity, no matter how good their intentions, to adequately
protect the rights of the aceused. The selection of defense counsel
was often done haphazardly and I am frank to say to you gentlemen
from my own experience in many cases you went over the list of officers
and you suddenly found a fellow over here who was not doing much of
anything useful and you said; “We can spare him and we can throw
him in as defense counsel, he hasn’t mueh to do.”

Now this bill seeks to correct that situation and correct it very
effectively. It provides, as you gentlemen are aware, that the defense
council be a qualified legal specialist—a trained lawyer in effect—and
he must be fully competent to protect the rights of the accused and
to protect his client. That may seem an unimportant thing to vou
gentlemen, or some of you, but all of you who are lawyers realize how
vital it is if you are going to have justice that you have competent
representation of the accused. For example, the provision in the bill

roviding that defense counsel may file briefs on an appeal is a particu-
arly good one and I think will protect the rights of the accused on
appeal. The new set-up of the courts, whereby you have a law officer
on the one hand who exercises judicial funetion and the lay members
of the court—we will eall them that for want of a better name—on the
other who in effect perform the functions of a jury, is excellent. I
think that that serves again as a measure of protection to the accused.
It prevents to some extent a stampeding of the court by undue influ-
ence from the commander which sometimes happens, and I am going
to discuss that later, and also it makes for a record that is intelligible
on an appeal and a record on which a board of review can act and
pick out the various rulings of the law on questions df law and on

uestions of evidence and to proceed on an intelligent appraisement of
the course of the trial.

The provisions of the code as to review are in general good. We
think particularly they are a great improvement on the review provi-
sions in the Elston bill. The Elston Act we felt had rather cumber-
some review provisions which were difficult to understand and we
felt would be extremely difficult to operate in practice. The system
of having a single board of review with appropriate branches in each
of the armed services and a simple review procedure where the board
of review can pass upon questions of weight of evidence as well as
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questions strictly of law I think is very good. T think there is one
minor eriticism that might be made there and that is the provision
in section 66-E which provides that if the Judge Advocate General
disagrees in essence with the finding of a board of review he may then
take the matter and refer it to another of his boards of review for
reconsideration. That seems to me to be sort of a double-take propo-
sition and I do not think 66-E is a very salutary provision.

Mr. Rivers. 1 want to ask in that connection, if you will recall
last year, in the Elston bill which we think was pretty good legislation,
we wanted to make the judge advocate independent from all the
chain of command. ‘

Mr. Bryan. That is right.

Mr. Rivers. And I think that is a good thing. But if he is inde-
pendent and free from any of the genera staff or whatever you want
to call it—the hierarchy—he will be more in the position like the
Supreme Court. He will be [ree to give the best of his judgment
without any fear of reprisal, so to speak.

Mr. Bryan. Congressman Rivers, I could not agree with you
more

Mr. Rivers. Yes.

Mr. Bryan. On the question of the independence of the judge
advocate general's arm. 1 am going to come to that a little later in
more detail.

Mr. Rivers, Yes.

Mr. Bryan. But I do feel that the independence of the judge
advocate general is of prime importance here.

Mr, Rivers. Yes.

Mr. Bryan. In the whole picture.

Mr. Rivers. That is right, sir.

Mr. Bryan. 1 am going to touch on it a little later in another
connection, if I may.

Mr. Rivers. Therefore, if he is independent, maybe there would
not be such criticism as might come up under 66-E, as you referred
to. Would vou not agree with me on that?

Mr. Bryan. I think that might be so, Congressman.

Mr. Rivers. There would be that tendency, at any rate.

Mr. Bryan. I think that might be so, sir,

Nevertheless, I think if the judge advocate general invests in the
board of review, particularly when it is composed of a competent
board of officers, the authority to pass on a question, you should not
have second guessing on it. 1 think that ought to be final and binding,
unless there is something outside of the record that might induce
him to do that.

Now we coime to the second branch of the review machinery, which
is the judicial council. It seems to me to have what is in essence a
supreme court of military justice under the National Military Estab-
lishment composed of men of judicial ealiber, because the require-
ments for members of the judicial council and the perquisites and
compensation given them give them the position for all practical
purposes of United States eircuit court of appeals judges, 1s in my
judgment highly salutary.

As you gentlemen know, a bill was introduced in the Senate which
was designed to permit appeals to circuit courts of appeals from any
person feeling agerieved by a decision of a court martial in the last war,
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I would not comment on the merits of that bill. Tt opens up a
very wide field to our already overburdened cireuit courts of appeal
if we have that legislation. I mention that in that connection merely
because if you have this judicial council of the stature which this biil
makes it, then and in that event you are going to limit in my judgment
most of the ery for purely nonmilitary review of court-martial deei-
sions. You may very well avoid situations such as have arisen in two
United States district courts recently where the Military Establish-
ment has been very severely criticized by sitting judges for prejudice,
for injustice, and for domination of the courts by a commanding
officer. I, myself, do not feel that we want a general appeal to the
civilian courts, but I do think we want a body of qualified judicial
officers within the national military establishment of judicial ealiber
to act as the final court of review, for two reasons: One, in individual
cases and two, because with such a body you gradually evolve a system
of case law for the Military Establishment which would be of im-~
measurable value to all of the armed services in the various specifie
situations that ogeur,

In other words, no code is the complete answer to a legal picture,
You eannot try cases by a code.  You have to develop in all law a body
of precedents which will govern the various situations that arise in the
administration of military justice. Then there is the salutary pro-
vision that the surreme judicial council meeting with the various
judge advocates of the armed services will make continuous observa-
tion of the system and make recommendations for its proper adminis-
tration and improvement.

Now that again is an excellent thing beeause you gentlemen who
are much more experienced in legislation than I am know very well
that any new code requires ironing out of little things which arise
through its practical experience, requiring minor amendments here
and there and requiring nrm-mlurall changes. In New York, for
example, we have a judicial council for many vears which makes
recommendations with respeet to the New York Civil Practice
Act and the administration of justice there. It is making constant
improvements in our procedural system and various recommendations
as fo our substantive system.

Mr. Duraam. May I ask a question right there?

Mr. Brooks. Mr. Durham.

Mr. Duraam, Do you think that this judicial board should go
beyond the authority given in the present act in reviewing only the
law and not reviewing the facts?

Mr. Bryan. | am melined to think, sir, that it 18 not necessary to
have that board review the facts. Let me put it this way: If a situa-
tion arises in which there are no facts to sustain a conviction, then as
I see it that becomes a question of law anyway.

Mr. Durnam, Yes.

Mr. Bryan. Now once you start going beyond that, I think, you
place an intolerable burden on the judicial counecil more than it can
possibly handle because everything goes up. We have had the same
experience in New York, for instance, wit-E respect to appeals to our
court of appeals. If there were not an mtermediate court—an
appellate division—where we stop at questions of fact a single court
of appeals would just be so overburdened even as a practical matter

o
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that they could not handle the load. And I think with a judicial
council of this nature and with competent boards of review as inter-
mediate appellate bodies it is not necessary to have the final arbiter
review questions of fact. The Supreme Court of the United States
does not do that either, of course. Does that not answer your
question?

Mr. Duraam. Yes.

Mr. Rivers. You appeal from the record anyway, do you not?

Mr. Bryan. Yes, surely, Mr. Congressman.

Mr. Rivers. And the record begins from the beginning of the trial,
under this act.

Mr. Bryan. They have the complete record before them.

Mr. Rivers. That is right.

Mr. Bryan. Right, sir.

Now, I have said a good deal for this bill. T could say a great
deal more, but I know you gentlemen have only limited time.

I now want to come to what I feel is the major deficiency, All of
you gentlemen have heard arguments pro and con with respect to
this controversial question of command control. We have felt for a
long time, in fact all the way through our studies of this problem, that
the question of command control was perhaps the most vital single

oint in military justice reform. For example, we were disappointed,
rankly, in the Elston bill in that respect. We felt that the Elston
bill, while setting up an independent judge advocate's department,
as Congressman Rivers mentioned a moment ago, nevertheless had
not transferred to that independent judicial arm the functions that
were necessary to remove the possibility of command influencing or
dominating the courts.

Now, the fact is, gentlemen, and I do not think it can be seriously
contradicted, that on occasion in the past and sometimes with the
best motives in the world—and I am not criticizing the motives of
commanders—command has influenced or dominated the court, a
court, composed of officers whose whole military future lies in the
hands of the man appointing them.

Mr. ELstox. May I ask right there—

Mr. Brooks. Mr. Elston.

Mr. Ersron. How do you figure a commanding officer could influ-
ence & separate judge advocate general's corps?

Mr. Bryan. IJt.hink, sir, it would be very difficult for him to influ-
ence the separate judge advocate general's corps. As I understand
this bill, it does not create for all of the armed services a separate and
independent judge advocate general’s corps, in the same sense that
the Elston Act did for the Army. But the members of the court of
course are not members of the Judge Advocate General’s Department.
The members of the court under this system are officers under the
direct command of the convening authority. They are officers pulled
from various units within his command and appointed by him to do
a specific job, which is to sit on a court-martial on one or a series of
cases.

Now, those officers are dependent on their commanding officer for
what? No. 1, for promotion; No. 2, for efficiency reports; No. 3,
for leaves; No. 4, for assignments; and No. 5, for that little miscellany
of things where the beneficence of a commanding officer toward an
officer is of paramount importance.
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Mr. Evstox. How does the pending bill change that?

Mr. Bryan. The pending bill does not, sir, and that is precisely
my point here. The pending bill does not change that and that, sir,
I believe to be the major deficiency in the pending bill.

Mr. Evsron. Well, it would seem to me if you get a separate Judge
Advocate General’s Corps you remove it from influence much more
than you would under the pending bill,

Mr. Bryan. I think that is so, sir. You have to have two things,
though, it seems to me. One is a separate Judge Advocate General’s
Corps. That gives the Judge Advocate General his measure of inde-

endence so he can act in a judicial capacity throughout. Now you
Eavc to place in the hands of the independent Judge Advocate Gen-
eral’s Corps which you created the functions which will enable him to
carry out that judicial function which you have given him. One of
those functions, and a very important function, is the appointment
of the court itself. And what I advocate here before your committee
is that this bill—the uniform code— be modified so that an independ-
ent Judge Advocate General’s arm will appoint the members of the
court. Thus the court will not be appointed by a commander who
has complete control over the military future of the men on that
court. It will be appointed from panels submitted by various com-
manders to a Judge Advocate General’s convening authority. That

anel may be selected from a wide variety of units so as to give a

road selection of court members in specific situations If you do
that, sir; and if in addition to that you have the defense counsel ap-
pointed by the Judge Advocate General’s Department; and, thirdly,
withdraw from the commander the initial power of review except as
to clemency on the one hand or remission of sentence on the other,
then you have an independent branch as you just described, Congress-
man, with functions which enable it to act in a judicial and objective

cu]ﬁcitv.
r. Durmam. Suppose you gave the judicial council under this bill
the full authority to review EEI facts and law and everything else;
would you not get away from command influence to a large extent?

Mr. Bryan. I think to some extent, sir. As a matter of fact, this
bill has a number of features to it which are designed to protect
against command influence. But command influence, sir, is a very
subtle thing. A commander, as you gentlemen well know, does not

et his court to go in a room and say, “Gentlemen, I want you to

ring in a verdiet” or “I want you to bring in a sentence of some sort
orkind.” Ifisaverysubtle process. And the removal of the appoint-
ing power—this reviewing power—{rom command is the thing that is
gomg to cut the Gordian knot, in my opinion.

Mr. Rivers. We think that Mr. Elston did a very fine job on this
particular legislation.

Mr. Bryan. No question about that.

Mr. Rivers. He did such as good job that he had to go over to the
Senate and help to get through over there.

Mr. Bryan. Yes.

Mr. Rivers. And we had the complete unsupport of the military.

Mr. Bryan. Yes; I know that.

Mr. Rivers. But we think we got a fine bill, considering the many
obstacles that were very beneficently tossed in our unsuspecting path,
if you catch the point.
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Mr. Bryan. Yes.

Mr. Rivers. Mr. Elston did a very good job, we think, and that
is why we are making him sit with us. We feel that with your help,
and the other Jxenplv that want to do the right thing, we can put in
these safeguards.

Mr. BrYan. Yes.

Mr. Rivers. And I say that without any reflection on the military.

Mr. Bryan. Yes, Congressman; none at all.

Mr. Rivers. None at all; that is right.

Mr. Bryan. 1 know that commanding officers who on oceasions
felt it was necessary to bring pressure on a court here and there were
not doing it with any malice. They were doing it for what they
thought was the best interest of their command.

Mr. Rivers. And self-preservation is just as strong today as it was
a million years ago.

Mr. Bryan. That is right.

Mr. Ergron. You know, there is much that a Federal judge can
do which brings a little pressure on a jury, too, but as long as the case
can be reviewed it has always beeh felt that they could correct any
errors thay may have been committed in the district court. You can-
not remove a court-martial hearing entirely from every possibility of
influence.

Mr. Bryan. You cannot, sir.

Mr. Erstox. But, if you have a complete review of law and fact,
do you not think that will assure a fair trial?

Mr. Bryan. 1 think, if I may use the illustration you used a moment
ago, Congressman, the Fc{lomfjudge and the jury, the great difference
between the Federal judge and the jury and the commander and the
court is this: If the Federal judge makes any remarks to that jury,
they are all made on the record, and that record goes up to the appellate
court and is before it. 1f the commander is inclined to influence his
court, (a) the commander is not there at the trial, and (b) the com-
mander is not talking to the court directly or talking to it in the
courtroom. Therefore, any attempt by the commander to influence
or dominate the court does not appear on the record. So it is difficult,
if not impossible, for a reviewing board to catch that and pass on it.

Mr. Ersron. Well, the record in a trial in a United States court
does not indieate the emphasis.

Mr. Bryan. I agree to that.

Mr. Ersron. Does not indicate the attitude ol the court.

Mr, Bryan. Yes.

Mr. Ensron. Does not indicate sometimes that he is a prosecuting
officer as well as the court. T think you have seen it yourself.

Mr. Bryan. | certainly have.

Mr. Brooks. Besides, Mr. Bryan, the rules of the Federal court
permit the trial judge to go very far in expressing himself in criminal
Cases.

Mr. Bryan. That is right.

Mr. Brooks. And frequently he suggests to the jury that if they
bring in certain verdicts he will order a new trial.

Mr. Bryan. But that again is a situation where the judge, who
corresponds now to the law officer under this new code, makes certain
statements. And I grant you, Congressman Elston, you cannot cateh
those shadings on the record, as all of us who have tried cases know,
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Nevertheless, the words, at least, are on the record. And, when we
talk of the commander, the words are not a part of the record at all.
They are completely extrarecord, and nobody knows what was said,
and no reviewing authority has anything before it.

Now I have taken I think more time perhaps before you gentlemen
than I should have. I want to say this to you. It seems to me, as
far as the command function is concerned, the requirements of military
discipline are completely sad if the following things happen: A com-
manding officer has an accused arrested, charges are pre}f)(-rrml against
him, and the case is referred for trial. There is the dividing line.
Once the ease is referred for trial, no longer has the commander any
interest in the case except to see that objective justice is done. It
seems to me that the argument for retention in command of the power
to appoint the courts is perhaps only for one reason: That the retention
of the power carries with it the ability to influence or dominate. Now,
that aLi]it-y to influence or dominate is something that the command
disavows.

Mr. Ersron. May 1 ask a question right there, Mr. Chairman?

Mr. Brooxs, Mr. Elston.

Mr. Ergron. What would you do with a commander at an isolated
post where it is not easy to assemble a court? If the Judge Advocate
General has to do the assignment and has to eonvene a court from
great distance, and particularly during wartime, might not an accused
person be compelled to languish in jail for an unreasonable length of
time?

Mpr. Bryaw. I think it is entirely possible, sir, that where you have
an isolated post the accused may coneeivably suffer by being in jail
a longer period than would normally be the case. 1 think, however,
that is compensated for by this: If a man is accused of a major offense,
he is no longer any good to the commander at that point. What the
commander wants is to get him out of the way; that is, out of his hair,
if you want to put it that way, as rapidly as possible. That is largely
a question of transportation. Very rarely do you have a general
court martial in a relatively front-line situation. In most cases,
almost all cases, the man goes to the rear echelon and is tried there
where a court ean be summoned from a wide body of men appointed
by a Judge Advoeate General. [ think, Congressman, that is largely
a question of transportation rather than languishing in jail. And
there may be cases where transportation is so inadequate that there is
a long stay in the “hoosegow,” if you want to put it that way.

Mr. Brooks. Let me ask you this

Mr. Bryan, Yes.

Mr. Brooks. Mr, Bryan, would you not lose the element of knowl-
edge of local influence in selecting your personnel if you turn it over
to the Judge Advocate General’s Corps, we will say, which might be
et up at a distant point and not know the temperament and the local
environment or the local conditions of the members of the panel? °

Mr. Bryan. I think in the first place, Congressman, that the
temperament and loeal conditions in general are not overly conducive
to objective justice

Mr. Brooks. We lawyers jealously guard the right to go down the
venire and interrogate the talesmen

Mr. Bryan. Yes.
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Mr. Brooxs. Of a prospective jury, however. We think that that
has a great deal to do with fundamental justice; is that not true?

Mr. Bryan. I think that is right, sir. But, if I may put it this
way, we have also to draw a distinction, I think, Congressman, in
our thinking between a local jury and a panel of officers under the
direct command of the commander who is directing the trial. In
other words, a local jury which was appointed out of the sheriff’s
office or was appointed out of the public prosecutor’s office might be
a local jury, but I think you might agree with me, Congressman, when
I say Lgmt I at least, and I think you would, too; would be reluctant
to try the accused before a jury composed of such persons. And that,
in my judgement, is the distinetion.

Did I,[ answer you?

Mr. Brooks. Thank you very kindly for that answer.

Mr. Bryan. 1 will just finish up here very briefly.

I think we have to realize, gentlemen, and I know you gentlemen
do, that the American armed services are no longer the oFd type of
professional Army. They are citizen armed services. Their ﬁgflting
capacity is dependent on morale. And those gentlemen of yon who
have heard some of the gripes—and Heaven only knows the American
soldier gripes, and I hope he always will, because if he does not gripe
there is something wrong with him—are familiar with the criticism
that has arisen from men subject to the old court-martial system.
In my judgment it was not conducive to the best morale. Morale
will never be so high as when the individual American soldier or
sailor or airman is convinced that he is going to get a fully square
deal if he is accused of a crime or offense and that he is going to be
tried under a system of justice which is in accord with the traditional
philosophy to which he has been accustomed. That is not going to
mterfere with his military efficiency. Far from doing that, 1t is
going to increase his military efficiency. And we therefore urge upon
this committee the passage of the proposed uniform code of military
justice, H. R. 2498, with the addition of the safeguards that I have
described to you gentlemen, which is only a comparatively small step
forward procedurally but a very large step forward in actual effect.
Remove from command the power to appoint the court, the power to
appoint defense counsel, and the power to make initial review except
for clemency or remission of sentence. As modified, 1 believe such a
bill will be & really monumental piece of legislation.

Thank you for your patience.

Mr. Brooks. Thank you very kindly, Mr. Bryan, for a very fine
statement,

Mr. Anderson, I do not think you asked any questions. Do you
have any you want to ask?

Mr. ANpErsoN. Mr. Chairman, T want to make it plain to the com-
~mittee and the witnesses that I am not a lawyer. I am a farmer. T
am to sit here and listen to what all the lawyers have to say and then
have to come up with an answer.

Mr. Brooks. Mr. Gavin here is a member of the committee. Mr.
Gavin, would you have any questions right now?

Mr. Gavin. No. I am sorry I did not hear the earlier part of your
statement. It was very, very good and I listened with a great deal
of interest,

Mr. Bryan. Thank you, sir.
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Mr. Brooks. We are pleased to have also Mr. Doyle with us. Mr,
Doyle, do you have any questions? Mr. Doyle is a lawyer and is from
California. '

Mr. Doyre. I appreciate the courtesy of sitting with this subcom-
mittee while not being a member of it. There are two things that
occurred to me, Mr. Chairman. I am interested in article 67, which
provides that only lawyers who are admitted to practice before the
United States Supreme Court shall be appointed to the counsel.

Speaking as a western man, that provision would eliminate from
consideration many of the most brilliant lawyers we have, some of
whom are west of the M ississip[{)i River. Very few men in the western
part of our country are ever admitted to practice before the Supreme
Court of the United States. I happen to be, and have been for about
20 years,

ut I know that is a practical problem, and I raise the point before
the committee that that might be considered as not necessary.

Mr. Brooxks. Do you care to comment on that?

Mr. Bryan. I have not, frankly, Congressman, given it much
thought. I think perhaps I view it from an easterner’s point of view.
I had not perhaps realized those considerations that you mentioned.

I think the important thing or the object was to get the very top
layer of the bar, if you want to call it, by way of qualification. Now,
it does not seem to me to be vital that the man be admitted to practice
before the Supreme Court of the United States.

I, myself, know a number of very able lawyers that have never been
before the Supreme Court.

Mr. Rivers. Had no reason to be.

Mr. Bryan. And had no reason to ask to be admitted because they
just did not happen to get there.

Mzr. Dovie. I am glad you agree with me.

May I ask this other question, Mr. Chairman. I have never prac-
ticed before a court martial, but I am in an area where there are
many courts martial, and I have personal knowledge of the fact that
many boys are given court-martial judgments of dishonorable
discharge.

Mr. Bryan, Yes.

Mr. Doyre. Boys of immature age and boys who only commit
offenses as the result of stress and strain of war or of unusual circum-
stances which immaturity is the cause of rather than deliberate design
or deliberate intention to commit a serious offense.

I would feel, Mr. Chairman, that under section (e), article 67, which
limits the Judicial Council to considering matters of law only—if you
will notice subdivision (e).

Mr. Brooks. Yes.

Mr. DoyLe. 1 wonder if Mr. Bryan would not differentiate that
section for us. It seems to me that opens up the Judicial Council for
consideration of facts as well as law, does it not?

Mr. Bryan. Well, Congressman Doyle, where you have a lack of
sufficient evidence to support the findings, for all practical purposes
I think that means that there are no facts in law sufficient to support
them. In other words, you review the facts. ]

You might almost say that you apply the old seintilla rule. You
say there 1s not a scintilla of evidence to support these findings. I
think that is what that means. That is my impression.
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Mr. Doyre. Would you not feel that in the absence of a review
board, being named by the judge advocate’s office, that the Judicial
Council should also have the power to review the facts as an essential
element to get away from the danger of command influence?

Mr. Bryan. Let me put it this way, Congressman: It would seem
to me that the review boards should be appointed by the Judge
Advocate General’s Department as part of an independent judicial
arm,

And if the review boards were so appointed, that it seems to me
would fulfill the requirement that you just mentioned. Now in the
absence of that it might very well be that this committee would want
g) gi\r% consideration to enlarging the jurisdiction of the Judicial

ouncil.

But what T am afraid of, as T said before, sir, is that you have a
court composed of three men and when you have a court composed of
three men sitting on a judicial system covering 2,000,000 plus you are
going to have them so erowded that I have some concern as to whether

. they will be able to do the proper job if you enlarge their jurisdiction
to that extent.

Mr. Dovyre, May I just make this one statement, Mr. Chairman,

I would feel that it might be a hardship on the Judicial Council,
but if there was a miscarriage of justice as the result of the Judicial
Council not being enabled to consider the facts and it was your son or
my son that was involved, you would not worry about the heavy load
on the Judicial Council.

Mr. Bryan. There is no question about it.

Mr. Doyre. T would like to make it clear, Mr. Chairman, with
your courtesy, that I feel very strongly that a military court is not
comparable to a civilian court and that we ought fo permit the
Judicial Council to review the facts as well as the law.

Mr. Bryan. I certainly, if I may say so, would have no strong
dissent on that score at all. And if I may say one other thing: It
does seem to me that the independence of the review board is an
important factor in the consideration of how much power, that is how
much scope or jurisdiction, you are going to give to the Judicial
Couneil.

Mr. GaviN. As the gentleman states, he approves of H. R. 2408.
You summarized in the latter part of your statement certain recom-
mendations. Would you reiterate those statements again?

Mr. Bryan. Yes, sir,

We propose the following modifications of the bill as written,
No. 1, that the commander who is now the convening authority at
whatever level do the following: (a) of course, have the accused
arrested; (b) go through the process of having the charges preferred,
and (¢) refer the case for trial, at which point—the man having been
referred to trial—an independent judicial system along the lines of
Congressman Elston’s very excellent system, take over, and that the
independent. judicial arm, which we will call the Judge Advocate
General’s Department, then appoint the court from a panel of officers
submitted to it and selected by commanders in the various units
under that judicial convening authority; (2) that it appoint defense
counsel; and (3) when that record goes up for review it passes
through the commander’s hands merely for purposes of possible
exercise of clemency or remission ot sentence, and then passes directly
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to a reviewing authority for confirmation or whatever process may
take place. That reviewing authority, of course, is a part of the
independent judicial arm. ;

Mr. Gavin. What is your recommendation for defense counsel
for the aceused?

Mr. Bryan. Well, I think that the present provisions as to qualifica-
tions of defense counsel are excellent. The thing that concerns me is
that defense counsel is still appointed under this bill—article 26 I
believe—by the convening authority who is the commander.

In other words, the defense counsel is appointed in effect by the very
man who is responsible for preferring the charges. That, I think, is
wrong. 1 do not think the defense counsel should be so appointed.

Mr. Gavin. What is your recommendation on that?

Mr, Bryan. My recommendations are that the defense counsel be
appointed by the judicial arm—the independent Judge Advocate
General’s Department. And I may point out to this committee, as I
understand it in recent English legislation on this same subject, which
I think 1s going to be discussed before this committee at some length a
little later, they set up in the Judge Advocate General’s Department,
so concerned are they with the rights of the accused, two separate
departments: One, a Department of Prosecution and two, a Depart-
ment of Defense, so that you do not get one unit prosecuting and de-
fending, at the same time. [ think that is another matter that your
committee wants to study.

Mr. Brooks. Thank you very much, Mr. Bryan. We are intensely
interested in your statement and we appreciate vour coming here.

The committee has four more witnesses, by the way, to be heard
before noon, and I think if the committee desires, we can proceed
rapidly with them so as to hear all of them and so as not to keep them
over an extra day.

Mr. Beyan. May I, Mr. Chairman, express my thanks to your com-
mittee for your courtesy and consideration to me. I have enjoyed
apKeariug before you very much, indeed.

Ir. Brooks. You have made a very fine statement, sir.

Mr. Bryan. Thank you, sir.

Mr. Brooxks. Mr. Richard H. Wels, chairman of the special com-
i\l}itt% oln military justice of the New York County Bar Association.

Ir. Wels.

STATEMENT OF RICHARD H, WELS, CHAIRMAN, SPECIAL COM-
MITTEE ON MILITARY JUSTICE OF THE NEW YORK COUNTY
LAWYERS' ASSOCIATION

Mr. Wers. Mr. Chairman and members of the committee, I shall
try to be brief.

I am appearing before you as a representative of the New York
County Lawyers’ Association and speak to you as a chairman of the
association’s special committee on military justice.

I should like to point out that all of the members of our committee
saw active service overseas during World War II, and that they are
presently Reserve officers of the Army, Air Force, and Navy.

I myself am a lieutenant in the United States Naval Reserve, but
the views expressed by me here are, of course, not to be construed as
the views of the Navy Department.
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With the permission of the committee, I should like to place in the
record a copy of the report made by our committee last fall containing
our recommendations to the group headed by Professor Morgan which
drafted the bill now before you. '

This report, which was made at the invitation of Professor Morgan,
met with the full approval of our association.

(The report referred to follows:)

Rerort oF THE ComMiTree oN Mitrrary Justice or THE NEw York County
LAawyEeRs' ASSOCIATION

Earlier this year Secretary of Defense James V. Forrestal appointed a committee
consisting of Prof. Edmund M. Morgan, Jr., of the Harvard Law School as chair-
man, Under Secretary of the Navy W. John Kenney, Assistant Secretary of the
Army Gordon Gray, Assistant Secretary of the Air Force Eugene M. Zuckert, and
Felix E. Larkin, assistant general counsel of the Department of Defense, as execu-
tive secretary, to draft a Code of Military Justice uniform in substance and uni-
form in interpretation and ap;l:_allicatieu to all of the armed services. In his precept
establishing this committee, the Secretary indieated that this uniform code should
protect the rights of those subject to the code without impairing the performance
of military funetions.

Having noted the previous activities of this association in the field of military
and naval justice, the Morgan committee on September 27, 1948, invited the asso-
ciation to submit our recommendations with respect to deficiencies in the present
Articles of War and Articles for the Government of the Navy. Upon referral of
Professor Morgan's letter to our committee, we have carefully reviewed our earlier
reports on military justice, the changes effected by the Elston bill enacted in the
closing days of the second session of the Eightieth Congress, and the proceedings
before the House and Senate Committees on the Armed Services, ang have gen-
erally studied the problems of military and naval justice.

The limitations and inadequacies of our systems of military and naval justice
were graphically portrayed fo the public and to Members of Congress during and
after World War I1 by many service men and women, lawyers and laymen alike,
who had had first-hand experience with the operation of such systems, and found
that resemblance between them and the courts which they knew as civilians was
largely coincidental. It was disturbing to them to find that the same official was
empowerad to accuse, to draft and direet the charges, to select the prosecutor
and defense counsel from the officers under his command, to choose the mem-
hers of the court, to review and alter their decision, and to change any sen-
tence imposed. They were shocked to learn that an offense committed by
an officer was subject to different treatment and punishment than the identical
offense committed by an enlisted man. They were surprised to find that many of
the judges, prosecutors, and defense counsel participating in courts-martial were
neither lawyers nor trained in the law, and that, in the naval services, there was
not even the minimum requirement that a single law member be on a court,

The reports that came back of these things to the civilian community, together
with specific instances of abuse in the court-martial process, initiated a flow of
bills into the congressional hopper and an expression of aroused public opinion
which gave promise that reforms would be accomplished. The Secretary of War
and the Secretary of the Navy each appointed boards of distinguished cifizens to
review the court-martial systems of their respeetive services, and to make recom-
mendations for a thoroughgoing revision of military and naval justice. The
famous Vanderbilt report, made to Seeretary Patterson, and the Ballantine and
Keeffe reports, made to Secretary Forrestal, all found substance to the charges
which had been leveled at the court-martial systems, and presented definitive
recm_;linendat.ions for the elimination of the conditions which made such charges
possible.

The jugular vein at which all such boards aimed their recommendations was the
domination and control of the court-martial systems by command. All such
boards concluded that amendments to the Articles of War and the Articles for the
Government of the Navy which correet other inadequacies of military and naval
justice, but which failed to check command control, effect only secondary reforms
which become meaningless in the absence of the rooting out of the major sources of
abuse and injustice. As to this, the Vanderbilt committee said:

“The system of military justice laid down in the Manual for Courts Martial not
infrecquently broke down because of the denial to the courts of independence of
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action in many instances by the commanding officers who appointed the courts and
reviewed their judgments; and who conceived it the duty of command to interfere
for disciplinary purposes. Indeed, the general attitude is expressed by the maxim
that diseipline is a function of command. Undoubtedly, there was in many
instances an honest convietion that since the appointing authority was responsible
for the welfare and lives of his men, he also had the power to punish them, and
consequently the courts appointed by him should carry out his will. We think
that this attitude is completely wrong and subversive of morale, and that it is
necessary to take steps to guard against the break-down of the system at this point
by making such action contrary to the Articles of War or regulations and by
protecting the courts from the influence of the officers who authorize and conduct
the prosecution.”

Implementing this finding, the Vanderbilt committee recommended (a) the
appointment of eourts by the Judge Advocate General’s Department, instead of
by eommand; (h) the assignment of defense counsel by the Judge Advocate
General’s Department, and the requirement that defense counsel be a trained
lawyer; and (¢) that the initial review of decisions, except for purposes of clemency,
be in the hands of the Judge Advoeate General’s Department, instead of in the
commanding officer who initiated the proceedings and convened the court.
Corollary proposals provided that the officers in the Judge Advocate General’s
Department should be qualified lawyers insulated from the indirect influence of
command by having their promotions, assignments, leaves, and ftness reports
emanating from the Judge Advocate General’s Department rather than from
command.

It was felt that once command had filed its accusations and placed a man on
trial, the judieial machinery should be in the hands of an independent judicial
system within the service which, not subject to pressures and influence from
command, would insure the aceused the same fair trial by competent personnel
that he would receive in our eriminal courts if he were a civilian. In this recom-
mendation and belief our association concurred, as well as the American Bar
Association, the Association of the Bar of the City of New York, the War Veterans
Bar Association, and many other veterans and bar groups.

On February 20, 1947, the War Department completely rejected these recom-
mendations. The position of the Army with respect to them was summarized
by Secretary of the Army Kenneth Royall in the Virginia Law Review for May
1947, where he said:

“The War Department feels that the committee received a rather exaggerated
impression of the prevalence or seriousness of pressure exerted on courts martial.
However, there were doubtless instances where appointing authorities entirely
misconceived their duties and functions and overstepped the bounds of propriety.”

Extended hearings on the bills relating to the Army court-martial system were
held by the House Committee on Armed Services, but no House hearings have
been held on the Navy bills. No hearings at all have been held by the Senate
committee. The House committee reported out H. R. 2575, introduced by
Representative Elston, of Ohio, at the request of the Army, and this bill in
amended form was passed by the House. In the closing days of the second
session of the Eightieth Congress, the entire Elston bill was introduced by Senator
Kem, of Missouri, as a rider to the Selective Service Act of 1948, and, without the
benefit of any Senate hearings, was accepted by the Senate, and signed by the
President as Public Law 759 of the Eightieth Congress. It becomes effective on
February 1, 1949,

The passage of the Elston hill was hailed on the floor of Congress and in the
press as the accomplishment of the reforms in military justice which had been
sought by our association, among others. A label of “court martial reform’
was placed upon the bill which was scarcely indicative of its contents. Such
labeling was highly dangerous in that it gave the public and the press the im-
pression that substantial reforms had been accomplished, and thus reduced the
possibility of further congressional action to effect the real reforms which are still
lacking. Accordingly, it is important to make clear just what the Elston bill
accomplished.

First of all, it must be noted that even such reforms as are effected by the
Elston bill have no application to the Navy, the Marine Corps, the Coast Guard,
and, probably, the Air Force. Just as the changes in military justice which were
adopted in 1921 were restricted in their application to the Army, so the Elston
bill is piecemeal legislation.

The most important phase of the Elston bill to our mind is such change as it
has effected in the relation of command to the courts-martial systems. Such
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change is reflected by section 246 of the bill, amending section 8 of the National
Defense Act (10 U, 8. C, 61) to provide for a Judge Advocate General's Corps.
‘This provides for a separate corps, headed by a major general and three brigadier
generals, which shall have a strength of not less than 112 percent of the authorized
active commissioned-officer strength of the Army, together with such warrant
officers and enlisted personnel as may be assigned by the Secretary of the Army.
This corps is given its own promotion list, similar to that of the Medical Corps
and Chaplains Corps, independent of the line. This was vigorously opposed
before Congress by the Army on the ground that thereby too great a preference
was given to officers performing legal duties over line officers. [t may be signifi-
cant that the Army has not yet moved to put into operation this or other provi-
sions of the Elston bill.

The establishment of such a corps, with its own promotion list, has been widely
hailed as having established “an independent Judge Advocate General's Depart-
ment,” but this is far from the fact. As was said in an editorial appearing in the
August 1948 issue of the American Bar Association Journal:

“The new statute accomplishes some desirable improvements in military justice,
supplementing those which the Seeretary had power to introduce by his own aetion,
along lines recommended by the Vanderbilt committee nominated by our associa-
tion and appointed by the War Department. The Elston bill ereates a Judge
Advocate General’s Department whieh is independent in the sense that it has
authority to handle its own administrative matters, but, as has been pointed out
several times in these columns (33 A. B. A. J. 40, 45, January 1947; 33 A. B. A, J.
319, April 1947; 33 A. B. A. J. 898, September 1947), command remains com-
pletely in control of the operation of the Army’s courts-martial system.”

Under the Elston bill the power to appoint courts remains in command. Under
the Elston bill the power to review, in all its aspects, the decisions of courts-
martial remains in the commanding officer who convened the court. Under the
Elston bill prosecutors and defense counseel are required to be members of th
Judge Advocate General’s Department or otherwise qualified lawyers only “if
available”—a qualification which realistically leaves the situation in status quo.
We believe that in all instances and in all the services, the prosecutor and defense
counsel should be members of the Judge Advocate General's Department or
otherwise qualified lawyvers. So far as the basic fundamental matters at which
the movement for court-martial reform has been aimed, little is accomplished by
the Elston bill.

We have reviewed the history and background of these provisions to clear away
the confusion that has been created as a result of the enactment of the Elston bill.
We come now to our recommendations with respeet to the position of command in
the court-martial system.

We do not question that discipline is a proper concern of command, just as the
commissions of erime in the eivilian community is a eoncern of the executive
authority, represented by the district attorney and the governor. We believe
that where a commanding officer has reason to believe that an individual has com-
mitted an offense, he must have the authority to file charges against that indi-
vidual and to order him ftried by a court of eompetent jurisdiction, and to be
respongible for the prosecution of the offense, such responsibility including desig-
nation of a qualified prosecutor. We believe that it should continue to be the
prerogative of command to evaluate the seriousness of the crime, and determine
whether the ecase shall go before a general court-marfial, or a court with lesser
powers of punishment. We further believe that, just as the civilian executive,
the commanding officer should have the power of clemency.

But once the judicial proceedings have been placed in motion, we agree with the
opinion expressed by Hamilton in No. 78 of The Federalist that “There is no liber-
ty, if t-},l;:a power of judging be not separated from the legislative and executive

OWers,

p We feel that, once the case has been referred by command for trial, the powers
and control of command must end, save for the right to exercise clemency.
Accordingly, we recommend that (1) the power of appointing the court and the
defense counsel must rest with the Judge Advocate General's Department; (2)
that the personnel serving in such capacity must be free from the authority of
command direetly, or indirectly in matters of appointment, fitness reports, pro-
motions, leaves, ete.; and (3) that judicial review of court-martial proceedings
shall be in higher echelons of the Judge Advocate General's Department.

A praetical problem of major proportions arises with respect to these recom-
mendations. By law a Judge Advocate General’s Department exists in the
Regular Army, and the Judge Advocate General, as well as the other officers in
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the Department, are professional lawyers. Such is not the case in the naval
services or in the Air Force.

While there is a Judge Advocate General of the Navy, neither he not other
officers performing legal duties are required to be lawyers, Traditionally, officers
assignecl:J to legal duties in the naval services are line officers whose tour of duty
in the Judge Advoeate General’s office generally comes between other assignments..

If there is to be a real system of military or naval justiee, it must be administered’
within each of the services by a corps of legal specialists from whom each Judge-
Advoeate General shall be required to be appointed, and which will provide the
law members of the courts, the prosecutors, and the defense counsel, all of whom
ought to be trained lawyers. Such a corps is already established by law in the
Army, but it has never existed in the Navy and the Air Foree, since its division
from the Army, has followed Na:f’ practice in this regard.

Establishment of such a specialist corps in the Navy and in the Air Force is
not such a departure from precedent as might be imagined. While the legal
systems of those services are today administered by officers who, notwithstanding
their distinguished records and high professional competence as line officers and
aviators, are generally not trained and experienced in the technical duties assigned
them, other specialist functions are performed only by specialists. The Burean
of Medicine and Surgery of the Navy and the Office of the Air Surgeon General
are manned and headed by physicians and surgeons, who may not be so appointed
without a eivilian license, and whose life work lies in medicine. The Dental Corps
of the services are composed of dentists, and the Chaplains Corps are headed and
manned by ordained ministers, There are doctors, dentists, and chaplains who
are major generals, rear admirals, and are accepted as an integral part of the
service without ever having commanded a regiment or a naval vessel, In addi-
tion, as the result of the specialization which comes from modern warfare, in all
services there are specialists such as communicators who are trained throughout
their careers for a particular specialty. Only in the specialties of law and of
intelligence has there been some hesitancy in providing for a specialist corps.
Those two specialties have been largely considered as part-time jobs to which
senior officers, regardless of their lack of professional training as lawyers or intel-
ligenee experts, may be assigned for a brief tour of duty, to return to sea or to
aircraft after a few years.

The Navy has never seen fit to establish a legal corps although in recent years
it has taken tentative steps in this direction, During wartime it had a group of
Reserve officers classified as legal specialists. Commendably, sinee the end of
World War II it has sent a selected group of Regular naval officers to first-line
law schools for legal education, and has made such officers the nucleus of its post-
war legal program.

If the Navy's hesitation to create such a legal corps stems from a desire, with
which we could econcur, to have its legal officers deeply imbued with its traditions
and needs, the obstacle is not insurmountable. We would endorse a program
which would insure that the Navy's lawyers have duty with fleet units, and be as
cognizant of and sympathetic with the problems and requirements of the service
as its general-duty officers. Such has, in fact, been the history of medical officers,
chaplains, and other specialists. We can see no reason why such a program would
not be practicable with respect to legal specialists.  But we are firmly convinced -
of the necessity in all services of having billets concerned with legal duties filled
by trained and competent personnel. If there is to be any uniformity in the
eourts-martial systems of the various services, the professional lawyers of the
Army must be balanced by professional opposite numbers in the Navy and m
the Air Foree. Accordingly, we recommend that amendments to the law be
adopted providing for a truly independent legal eorps within each of the services.
the chiefs of such corps should be appointed from the corps, and not, as at present,
from general-duty officers. The assignments, leaves, promotions, and fitness
reports of officers in such corps should emanate from their superiors within the
corps, and the deecisions of the courts on which they sit should be reviewed by
higher echelons within the corps and not by command. To our mind, sueh
provision is the basic need of military and naval justice. Onee it is accomplished,
other reforms become mere refinements,

The Elston bill largely restricts its application to general courts martial, and
not special courts, which are the Army equivalent to summary courts martial in
the Navy. It is our experience thai the greater part of the abuses which have
oceurred in military and naval justice have oceurred in Navy summary and Army
special courts, rather than in general courts martial. This is so because the com-
manding officer who has convened the summary or special court does so not
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because he has any doubt as to the guilt of the accused, but because he feels that
he cannot impose a sufficiently severe punishment at mast or company punish-
ment. Frequently, this is conveyed to the court which the commanding officer
appoints from his own command and whose decision he reviews, Too often the
court is told that it is expected to find a verdict of guilty, and to impose a particular
sentence, regardless of the oath that it takes “to well and truly try, without preju-
diee or partiality, the case now depending, according to the evidence which shall
be adduced, the laws for the government of the Navy, and your own conscience.'’
The result is that, although the court is by statute required to enter upon its
duties with an open mind as to the guilt of tge accused, its judgment is foreclosed
in advance, and there is little question as to the vitimate result. This is much
less likely to happen in a general court-martial, which is not ordinarily convened
by the commanding officer who has instituted the proceedings and is not subject
to his control. General courts martial are normally under the control of a general
or flag officer senior to the commanding officer who has initiated the proceedings,
and the officers at his headquarters who participate in the proceeding are unlikely
tg be affected by the views of the subordinate commander who has recommended
the court.

We are strongly of the opinion that all that we have said before as to the neces-
sity of independent, competent lawyers serving as law members, prosecutors, and
defense counsel on general courts martial is equally as applicable to Navy summary
and Army special courts martial, Those who oppose this find it partieularly
impracticable in the Navy, where commanding officers of smaller units and ships
have the power fo convene summary courts martial.  Actually, however, a large
percentage of such courts are convened on larger vessels such as battleships,
cruisers, and aircraft carriers (all of which have several thousand personnel aboard)
and on bases where there are many thousands of men. In such ships and on sueh
bases there should be no difficuity about providing adequate legal specialisfs,
just as other specialist officers are provided in the allowance list.

At first blush, it sounds convineing that smaller vessels such as landing craft,
minesweepers, destroyers, and other vessels which may have no more than half
a dozen officers aboard cannot provide and eannot justify such legal specialists.
If such smaller craft normally travelled alone, that might well be so. Normally,
however, they travel and function in squadrons and divisions, each of which has a
flagship aboard which is a squadron commander with a staff duplicating the staff
of a fleet ecommander in miniature. There is no reason why legal specialists eannot
be attached to such staffs as are other specialists, and be available for duties in all
units of the squadron. We believe that any reform of military and naval justice
will be incomplete if it is not applicable to the inferior eourts, as well as to the
general courts, to the fullest extent practicable.

In the development of a uniform code for all the services, we recommend that a
uniform terminology be adopted. Only confusion results from the fact that an
Army special court is known to the Navy as a summary court-martial; that an
Army trail judge advocate may find as his opposite number a recorder. Adoption
of a common terminotogy will do mueh toward the development of a uniform
approach. Similarly, we recommend that uniform definitions of offenses, and a
uniform system of punishments be adopted which will be applicable to all the
services.

The Elston bill, in section 210, has made it possible to diseipline an officer who
has committed an offense by trying him at a special court martial, as well as at a
general court martial. This is not as yet true in the Navy where the only punish-
‘ment that can be meted out to an officer is trial by a general court-martial or a
private reprimand from his commanding officer. The effect of this is that where
an officer commits a minor offense, he in effect goes unpunished, although an
enlisted man committing the same offense is subjected to punishment. Similarly,
in the Navy as an administrative measure courts martial are cautioned against
confining a petty officer, although a seaman committing an identical offense may
and frequently does receive punishment of confinement. We believe that these
practices negative our basic concept of “equal justice under law”, and we recom-
mend that the law be amended so as to equalize punishments for all service per-
sonnel. Such a provision would improve morale and discipline.

The Elston bill has set up 4 comprehensive and tortuous system of review inso-
far as Army courts mart.ia{] are concerned. That system is defective in that it
preserves the right of review as to all phases of the case in the commanding officer
who convened the court. This is completely at odds with American concepts of
Jjustice.
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We recommend that a uniform system of review be established within all of
the services, under which the commanding officer shall retain the right to review
the case only for the purposes of exercising clemency. This, of course, parallels
our civilian procedures under which the right of clemency is exercised by the
President, in Federal offenses, and by the governor in State offenses. The initial
review of the case as to legality and as to all aspects other than clemency should
vest in the theater area or fleet representative of the Judge Advocate General.
Thereafter, further review should be had by a board of review established in the
office of the Judge Advocate General and appointed by him, as provided in the
Elston bill.

Under present practice, in none of the services do the accused or his counsel
participate as & matter of right in review of courts-martial decisions. They
rarely file briefs, and rarely do they have an opportunity to argue their case on
review. They have no knowledge of the questions that are being raised and
discussed by the reviewing officers, and have no opportunity of presenting their
point of view,

We recommend that the record of proceedings in any court martial shall in-
clude, when forwarded for review, a summary of all objections fprepared by defense
counsel, and that defense counsel be permitted to submit briefs or other argument
{0 the reviewing authority. 1f the accused desires, at his own expense, t0 present
oral argument through eivilian counsel to the reviewing authority, he should be
permitted to do so.

The goal of & uniform code uniformly applied and interpreted in all of the
services is obviously diffieult of achievement without some top level coordinating
ageney. ldeally, when real unification of the military services is finally accom-
plished, there should be a single Judge Advoecate General performing all legal
duties for the Army, Navy, Air Force, Marine Corps, and Coast Guard., Unifi-
cation as provided in the National Defense Act falls far short of the unification
under which such ideal can be realized. We must gear our recommendations
accordingly to the existing situation, and to the advances that are realistically

ossible.
k Accordingly, we recommend that there be established a board of review in the
office of the Secretary of Defense, which shall have final power of review in all
court-martial cases in all the services, and which will be charged with the develop-
ment of uniform practices and procedures, much as the Supreme Court of the
United States controls the decisions of the Federal courts of appeals. The Secre-
tary of Defense should have the further duty of closely ::\HJ(:r\-ising the operations
of the various Judge Advoeate General Departments, an should have the power
of recommending legislation to the Congress and of issuing directives to the services
in matters pertaining to military and naval justice. He should have the specifie
respongibility of advancing unification of the legal functions of the armed services.

'ngay our country has for the first fime a peacetime draft. Large numbers of
our young men will in the years ahead serve in a peacetime Armiy, Navy and Air
Foree whose mission is the preservation of our American democracy. Under
such circumstances it seems to us that there is a paramount obligation to those
young men, to their anxious families, and to the basic principles of that American
democracy to make full provision for the protection of those young men and to
insure that their right to fair trials before qualified and independent courts is not
impaired. We have every confidence that the adoption of the proposals made
by us will strengthen the morale and diseipline of our armed services, in time of
war as well as in peacetime.

Respectiully submitted.
Ricaarp H. Wews, Chairman,

Louvis . FierLann,
JouN M. MURTAGH,
smoyey A, Wourr,
Inzer B. Wyarr,

The bill now before you represents a long step forward in court-
martial reform. That the representatives of the three services
have been able to agree on a uniform code of procedure, on uniform
terminology, and uniform substantive laws is an accomplishment
which few thought could be brought about.

No one should underestimate the difficulties of that task, and the
patient effort required to bring it about. It invites the hope that
some day the ultimate objective of a single Judge Advocate General's
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Office, servicing all of the armed forces out of the office of the Secre-
tary of Defense, will be realized.

We like many things about this bill. Our eriticisms are not di-
rected so much at what it does, as at what it does not do. Frankly,
we are going to play Oliver Twist and ask for “more.”

When Professor Morgan invited our views as to what ought to be
in the model courts-martial bill which was being drafted, we told him
that the basic reform without which there would be no such thing as
real courts-martial reform, or in fact real courts martial, was the
elimiémtinn of the domination and control of courts martial by com-
mand.

The phrase “command control” is vague and indefinite to those not
close to the picture. Let me explain what we mean by it. Under
the existing system the same commanding officer is empowered to
accuse the defendant, to draft and direct, the charges against him, to
select the prosecutor and defense counsel from officers under his com-
mand, to choose the members of the court from his command, to
review dan(l alter the court’s decision, and to change any sentence
imposed.

th-hough the military and naval courts take oaths “to well and truly
try, without prejudice or partiality, the case now depending, according
to the evidence which shall be adduced, the laws for the government
of the Navy, and your own conscience” those courts have too often
been told by the commanding officer who appointed them that when
he ordered a court, it meant that he had concluded the man was
guilty, but that he could not impose a sufficient punishment himself.

Too often the courts have been told that they were expected to
bring in verdicts of guilty, and impose specific sentences—and told
that even before they had heard the testimony of the witnesses.

That is command control. And the control is exercised by reason
of the fact that the participants in the courts—the judges, the prose-
cutors, and the defense counsel—are subject to the full command of the
ﬁﬂi(-ri-rs who appointed them, and that their service careers are in his

andas.

If you will read the press release issued by Secretary Forrestal’s
office when this bill was introduced, you will see the statement there
that under this bill all of these powers which add up to command
control are retained. The commanding officer still appoints the
Officers under his command to serve as judges and as prosecutors.

He still reviews their decisions, and he has complete power to
influence their decisions by the fact that he controls their promo-
tions, assignments, leaves, and fitness reports. There is no question
that this bill retains command control in all of its ugly aspects.

We are not alone in urging the elimination of command control
and the creation of truly independent courts within the services.
Every board and committee appointed by the War and Navy De-
partments has made this same recommendation, including the famous
Sommittce headed by Chief Justice Arthur T. Vanderbilt, of New

ersey.

The American Bar Association has made it. Veterans groups
have made it. The recommendation comes from all of those con-
cerned with our democratic way of life, who feel that it is not too
much to ask that the citizen army of a democracy be given that
fundamental fair play and assurance of justice which our country is
trying to give to th rest of the world.
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It is ironic that those who are being subjected to a peacetime
draft for the first time in American history themselves are not given
the basic rights which our Government seeks to give the rest of the
world through their service.

1 should like to emphasize that we are as much concerned abont the
maintenance of discipline in the armed forces as are those who seek
to retain command control.

We believe that discipline is dependent in a large degree upon the
morale of the men who malke up the services, and we do not believe
that there can be good morale when men feel that the service courts
which are set up to do them justice are not real and fair courts as
we think of them here in America.

There is little difference between an Army court which has been
influenced by its commanding officer and the Budapest tribunal
which recently convicted Cardinal Mindszenty.

We feel that the commanding officer must and should be able
to place a man on trial and control and direct the prosecution. But
the judicial machinery itself must be in the hands of an independent
judicial system within the services which, not subject to pressure and
mfluence from command, will insure the accused the same fair trial
by competent personnel that he would receive in our eriminal courts
were he a civilian.

This can be accomplished by including in this bill the recom-
mendations of the Vanderbilt Committee for the ereation of indepen-
dent Judge Advocate General’s Departments within the services
which wilrnperatp the courts of the services.

It is interesting to note that Great Britain, from which our own
systems of mjlitat'y and naval justice derive, has itsell effected this
reform, and that i England today the Judge Advocate General is
now appointed by the Lord Chancelor, who is England’s chief judge.

It ought to be noted that this reform in Great Britain was not the
work of a Socialist government, but was the recommendation of the
Lewis Committee, composed of leading judges and generals.

If the power of appointing the court and defense counsel is to rest
with the Judge Advocate General’s Department, as we propose, and
if the judicial review of courts martial is to be in the higher echelons
of the Judge Advoecate General’'s Department, this presupposes that
there will be in each Department an independent Judge Advocate
General’s corps free of the control of command in matters of promo-
tion, assignment, leaves, fitness reports, ete.

Such a professional corps already exists in the Army. It never
has existed in the Navy, where line officers have been assigned legal
duties. The Air Force has sponsored a bill already introduced which
would exempt it from the necessity of having such a corps.

Establishment of such corps is not the departure from precedent,
that we are led to believe. 1t would be no different than the Medical
Corps, the Dental Corps, the Chaplain Corps, and the Engineers
Corps which have existed for many years and without criticism,

We believe that matters affecting the lives and liberties of millions
of men are sufficiently important to require the services of specialist
officers. Failure to create such corps in the Navy and Air Force will
itself frustrate the purposes of the bill before you, since this uniform
code cannot receive uniform application when it is administered by

80266—49—No. 37—0
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trained specialists in the Army, and by nonspecialist officers in the
Navy a.lf(li the Air Force.

I should now like to address myself to specific provisions of the bill
before you.

One of the admirable provisions of the bill is article 67, which creates
a Judicial Council whose members shall be appointed by the President
from civilian life and who shall receive the same salary as judges of
the United States Court of Appeals.

Such Judicial Council is to be the final reviewing authority of courts
martial. The provision for such a Judicial Council is a forward-
looking step, and will do much to remove the confusion that now
surrounds reviews. ,

However, the language of the section is in itself confusing. It does
not specify how many members of the Council there shall be. It does
not indicate whether they shall be appointed by the President alone,
or by and with the advice and consent of the Senate. It does not say
whether they shall serve for life, for a tenure of years, or at the pleasure
of the President.

We believe that if the members of the Judicial Council are to have
the pay and status of the judges of the court of appeals, they should be
appointed in the same manner and under the same conditions as such
judges.

We recommend that a specific number of members of the Judicial
Council shall be provided for, and that they shall be appointed with
Senate confirmation for life and good behavior.

Also with reference to the review provisions of the bill, article 66
(e) provides that within 10 days after any decision by a board of
review, the Judge Advocate General may refer the case for reconsid-
eration to the same or another board of review.

We believe that this provision destroys the independence and
integrity of boards of review, and that it should be stricken. There is
ampgie provison for review by the Judicial Council of the board of
review’s decision. :

Article 2 (11) of the bill has by its language what I am sure must be
an unintentional impact upon the civil ?i%‘{lerties of the eivil F‘opulationa
of Guam, American Samoa, and the trust territory of the Pacific.

At the present time the civil populations of those American Terri-
tories are under the supervision of the Navy Department. On June
19, 1947, the President sent a special message to the Congress—
Eightieth Congress, first session, Document No. 333—in which he
advised the Congress that the State, War, Navy, and Interior Depart-
ments had jointly recommended the enactment of legislation Lo grant
citizenship, a bill of rights, and civil government to the people of Guam
and American Samoa, In that message the President requested the
enactment of such legislation.

While such legislation has not yet been enacted, it is inconceivable
that the same Departments which made that recommendation should
now recommend contrary legislation which, instead of making the
peoples of our American colonies the possessors of the basic civil rights,
would subject them to trial by Army and Navy courts martial.

The language of article 2 (11) should be revised so as to except from
the persons subject to the jurisdiction of courts martial the civil
populations of Guam, American Samoa, and the trust territory.
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Article 55 of the bill prohibits the imposition of any ervel and un-
usual punishments. We feel that the spirit of this section is violated
by article 15 (a) (2) (f) which permits the commanding officer himself
to impose upon an enlisted person in any of the armed services confine-
ment on bread and water for 5 days.

At the present time such punishment cannot be inflicted by any civil
court, or, mdeed, by any court in the Army or Air Force. It may only
be imposed by a naval officer. It is our considered judgment that the
extension of bread and water punishment to all the services open the
doors wide to future Litchfields.

Such punishment to our minds seems cruel and barbaric, and to fit
in the same category as the floggings, brandings, and tattooings which
are specifically prohibited by article 55. Such punishments, when
imposed by the Japanese and the Germans in World War II met with
the highest condemnation of the American people.

They will meet with the same condemnation when imposed by
American officers on American men.  We understand that the reten-
tion of such punishment has been requested by the Navy Department
on the ground that merely confining a man at sen is no punishment,
since it operates merely to free him from the performance of his
duties,

Other punishments are available, however. At the very least, this
section should be limited so that & man may be confined on bread and
water only while he is at sea.

Article 28 provides that a reporter at a court martial shall make a
record of the proceedings of the testimony before the court. Under
present procedure, the reporter does not make a record of the opening
and closing arguments of counsel. We feel that such arguments
should be recorded, and that the bill should so provide.

This is important since, in the review of courts martial, trial counsel
are not normally afforded an opportunity to present their views to the
reviewing authority. Only by a reading of their arguments can their
views and theories be made known.

Mr. Eisrox. Can I interpose right there? You do not make the
opening statements of counsel in a civil case a matter of record?

Mr. WeLs. No, Mr. Elston. But in civil cases, where the case
goes up on appeal, counsel is present to present his case and his theory
to the court, whereas in your courts martial the record comes to the
reviewing authority without having briefs of counsel.

This is intended to be the vehicle through which counsel presents
his theories as he would normally on personal experience and by brief
in the eivil court.

Mr. Evsron. Briefs are provided for in this bill and counsel is
afforded the accused at any time either in trial before the courts
martial or on appeal. So the situation in that respeet is the same as
in civil courts.

Mr. WeLs. Yes; but counsel on an appeal may very well be assigned
from the Department, maybe from within the Judge Advocate Gen-
eral’s Office, and this is intended to give him the benefit of the theory
and the argument the trial counsel had since he frequently may not
be the same person.

Article 37 prohibits commanding officers from attempting to in-
fluence courts martial. This provision flows from Article of War 88,
as embodied in the Elston bill. The latitude which is directly given
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to command to interfere in the business of courts martial even #nder
this provision is demonstrated by article 87 of the new Army Court-
Martial Manual, which provides that:

A commanding officer may, through his staff judge advoeate or otherwise, give
general instruction to a court martial which he has appointed, preferably before
any cases have been referred to it for trial. Such instruction may relate to the
rules of evidenee, burden of proof, and presumption of innoeence, and may inelude
information as to the state of discipline in the eommand, as to the prevalence of
offenses which have impaired efficiency and diseipline, and of command measures
which have been taken to prevent offenses. Such instructions may also present
the views of the Department of the Army as to what are regarded as appropriate
sentences for designated classes of offenses. The commander may not, however,
directly or indirectly give instruction to or otherwise unlawfully influence a court
as to its future action in a particular case,

It is our view that this article, although we support its purpose, is
ineffective to accomplish that purpose. We believe that the inherent
powers of commanding officers are such that, if they desire to mani-
fest. their displeasure at the manner in which members of a court
appointed by them have handled a case, they can readily do so through
the exercise of administrative discretion without furnishing any overt
proof of a violation of article 37 by them. This article is ineffective
in the case of a commanding officer who desires to influence or domi-
nate a court.

Article 54 (¢) should specifically provide that, in addition to a copy
of the record of the proceedings, the accused shall be furnished with
copies of all documentary exhibits.

Article 88 provides that any officer who uses disrespectful language
concerning the President, Vice President, Members of Clongress and
of the Cabinet, Governor, and members of State and territorial legis-
latures shall be subject to court-martial action.

In view of the recent case of Captain Dierdorfer on the West Coast,
and general public reaction to the punishment awarded that officer,
it is our view that eareful consideration should be given this section,
and that it should be safeguarded against the political martyrdom of
service personnel.

Articles 118 and 120 make drastie revision in certain present praec-
tices. At the present time military personnel who are charged with
murder and rape committed in the continental United States during
peacetime are tried by civilian courts. These new articles would
make such offenses punishable by general court martial.

Such offenses are serious crimes. Their prosecution and punish-
ment in peacetime should not be taken away from the civilian author-
ities and entrusted to the services until adequate specialist corps have
been established in all of the services which can assure that they will
receive adequate, competent disposition.

I should like to coneclude with a few remarks about special courts
martial, the three-man courts provided for in article 16, These
correspond to the present summary courts martial in the Navy, and
speciaj) courts martial in the Army.

It has been my experience—and that of most other Reserve offi-
cers—that the principal abuses in courts martial occurred in such
courts, which were invariably appointed by the commanding officer
of the ship or unit in which the offense occurred. Such officers, who
had close connection with the personalities and problems involved,
have a greater concern with the outcome of a case than does the-
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officer with general court martial authority, who is usually on a higher
echelon. The bulk of the cases in which command exercised its in-
fluence over the courts oceurred in such cases.

Such special courts have far-reaching powers. They are, for
instance, authorized by article 19 of the present bill to award bad-
conduct discharges. All of you are familiar with the fact that a bad-
conduct discharge can cripple a man’s life, and do him irreparable
damage.

This was pointed out by Congressman Doyle a few moments ago.

Yet a great many of the safeguards which this bill throws around

eneral courts-martial are not available in special courts. Thus,
aw officers are not required on special courts, and both the prosecutor
and defense counsel may be persons without legal training.

I can envisage situations where it is not practicable to furnish such
safeguards in special courts, but I think that in the great majority
of cases they can be made available. Certainly if they are not, the
special court should not be able to award a bad-conduct discharge.

We recommend that your committee revise the language of the
bill so as to require the furnishing of all safeguards in special courts
wherever practicable, and to require a certificate from the commanding
officer setting forth the reasons why it was not practicable to furnish
them in such cases where they were not.

In conclusion, I should like to state that the bill before you, while
not the ideal measure for which we have striven, is a large improve-
ment upon the existing system. Amendments of the character which
have been suggested will make it a good bill, and will give to our
citizen Army, Navy, and Air Foree, and their families, the assurance
that they are receiving the full benefits of that American way of life
for which they are wiﬁingly risking their lives.

Mr. Brooks. Thank you very much, Mr. Wells.

Mr. Brooks. Are there any questions to be asked of the witness?

Mr. Axperson. I would like to ask Lieutenant Wels—glad to see
you again—a question about this bread-and-water provision.

Mr. WeLs. Yes, sir.

Mr. AxpersoN. On page 4 you say: “Other punishments are
available, however,” but you fail to specify what they are.

Mr. Wers. The bill specifically provides other punishments that
may be imposed by the commanding officers at mast or at company
punishment. It permits him to confine them without bread and
water—just ordinary imprisonment.

Mr. ANpERsSON. You mean starve them?

Mr. Wers. No, to confine him on full rations. T am just looking
for that section number.

Mr. Smarr., Article 15 is the article to which you are ref:arrin%j

Mr. Axperson. If what you had in mind there is in the bill, all
right. I just wanted to know what you had in mind by your state-
ment——

Mr. Wers. What I had in mind is provided for in the bill. ;

Mr. Axperson. I thought you said: ““At the very least, this section
should be limited so that a man may be confined on bread and water
only while he is at sea.”

Mr. Wers., Yes. I think that would be a fair amendment, sir.
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Mr. AxpersoN. One other thing here. In referring to article 88,
which provides that any officer who uses disrespectful language, and
so forth—do you think that ought to be reversed? '

Mr. Weis. No.

I\it‘.?A_NDERSON. I mean, if the President uses disrespectful lan-
guage

Mr. Brooks. Well ——

Mr. Anperson. We will take that off the record.

Mr. Brooks. Any further questions?

We thank you very much——

Mr. Rivers, It so happens that the President was right when he
made that statement.

Mr. Wess. I do not think he was talking about anybody in the
service.

Mr. Brooks. We will not go into that at all.

The next witness is Mr. Arthur Farmer, chairman of the committee
on military law of the War Veterans Bar Association.

Mr. Farmer.

STATEMENT BY ARTHUR E. FARMER, CHAIRMAN, COMMITTEE
ON MILITARY LAW OF THE WAR VETERANS BAR ASSOCIA-
TION

Mr. Farmer. Mr. Chairman and members of the committee, T am
frankly not going to cover everything or nearly everything I have in
my statement.

(The prepared statement follows:)

PruparEp BratEment or Arraur E, Farumer, Caaraman, CoMMITTEE ON
Miuirary Law oF Tar WARr VETERANS BaR AssociaTioN, For PRESENTATION
70 SuBcommrrrer No. 1, House Commrrree oN ArMED SERVICES

Consideration of H. R. 2498 compels the conelusion that this uniform code of
military justice is an outstanding work of codification, simplification and correction
of the Articles of War and the articles for the Government of the Navy. Many
loopholes that were left in the army court-martial system by the provisions of the
Elston Act have been elosed in the code, and the establishment of a single system
of courts-martial for all the services fills a long-felt want. The modification of
the duties of the present law member of a general court-martial, 8o as to make him
in effect the judge and the other members of the court the jury for the purpose of
arriving at findings with respect to the charges and specifications, is greatly to be
commended. 3

The revised provisions for review of records of trial set forth in part IX of the
uniform code are especially salutary (with a single exception that will be noted
later in this statement) in two respects: (a) they greatly simplify the provisions
of A, W. 50%; and (b) the creation of a judicial counecil consisting of properly
qualified laymen who will have the status of judges of the United States courts of
appeal, is a tremendous advancement not only in the proper funetioning of the
court-martial system, but also toward the gaining of military and public confidence
in the workings of the services’ courts.

It would be possible to commend the uniform code in many other respects and
the greatest credit is due to its framers for their work of codification. The
difficulty, however, is that the basie reform which the court-martial system re-
quires and without which no real reform is possible—the elimination of command
control from the courts—is conspicuously missing. Under the uniform code the
commanding general will still appoint the members of the court, the trial eounsel
and the defense counsel from members of his command, and will review the
findings and sentence. We will still have the same old story of a court and counsel,
all of whom are dependent upon the appointing and reviewing authority for their
efficiency ratings, their promotions, their duties, and their leaves.
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The provisions of article 37 which prohibit the censure of the court and counsel
and any attempt to coerce the court's actions, will be valueless in a situation where
the commanding general desires to cireumvent them. It is naive to suppose that
it will be necessary for the commanding general to use such direct means of
influencing the court that they could form the basis for prosecution under article 37.
And no one who served in any branch of the armed forces would underestimate
the difficulty of obtaining an accuser of the commanding general, or a trial of the
charges if an accuser could be found. The only method of making effective the
prohibitions of article 37 is to remove from command the power to influence the
court.

It cannot be emphasized too strongly that practically every commitiee which
has studied the subject has made the removal of command control the sine qua
non of effective court-martial eontrol. The War Department Advisory Com-
mittee on Military Justice made the checking of command control its primary
recommendation. [Its conclusion, after having heard the Secretary of War, the
Army’s Chief of Staff, the Judge Advocate General of the Army, and scores of
other high officials and ranking officers, after having taken testimony in regional
public hearings in 10 of the largest cities in the United States, and after having
digested the contents of hundreds of letters and answers to its mimeographed
questionnaires, was as follows (reimrt, pp. 6-7):

“The committee is convineed that in many instances the commanding officer
who selected the members of the courts made a deliberate attempt to influence
their decisions. It is not suggested that all commanders adopted this praectice
but it prevalence was not denied and indeed in some instances was freely ad-
mitted. The close association between the commanding general, the stafl judge
advoeate, and the officers of his division made it easy for the members of the court
to acquaint themselves with the views of the commanding officer. Ordinarily
in the last war a general court was appointed by the major general of a division
from the officers in his command, and in due course their judgment was re-
viewed by him. Not infrequently the members of the eourt were given to under-
stand that in case of a conviction they should impose the maximum sentence
provided in the statute so that the general, who had no power to increase a sen-
tence, might fix it to suit his own ideas. * * #

“Indeed, the general attitude is expressed by the maxim that discipline is a
function of command. Undoubtedly there was in many instances an honest
convietion that since the appointing authority was responsible for the welfare
and lives of his men, he also had the power to punish them and consequently
the courts appointed by him should earry out his will. We think that this atti-
tude is completely wrong and subversive of morale; and that it is necessary to
take definite steps to guard against the break-down of the system at this point
by making such action contrary to the Articles of War or regulations and by
protecting the courts from the influence of the officers who authorize and conduct
the prosecution.”

In a poll conducted by the Judge Advoeate’s Association, a national organiza-
tion comprising in its membership nearly 2,200 of some 2,700 lawvers who served
as officers in the Judge Advoeate General's Department during War II, 703 out
of 774 members, replying to a questionnaire, advoeated the total separation of the
appointing and reviewing authority from command, with the power of the com-
manding officer limited to appointing the trial judge advocate and to referring the
charges for trial. The resolutions of the House of Delegates of the American
Bar Association, condemning the provisions of the Articles of War which effec-
tuate command control and which are carried forward into the Uniform Code,
are too familiar to the members of this committee to require quotation, nor is
the faet that practically every other bar association and veterans' organization,
as well as the Navy's own Keeffe Board, has taken a strong position against the

erpetuation of such powers in the commanding officer, new to the members of
fhis committee.

It would seem proper, however, to refer to two cases in the Federal courts
which were referred to in an article written by George A. Spiegelberg, Esq.,
chairman of the special committee on military justice of the American Bar Asso-
ciation, in the January 1949 issue of that association’s journal. The first is
Shapiro v. United States (69 F. Supp. 205), and the second is Beets v. Hunter (75
F. Supp. 825). Without going into the facts which brought forth these acid
comments made by Federal judges—and which certainly merited the comments—
the following is taken from the court's opinion in the Shapiro case:

YA more ant case of military despotism would be hard to imagine. It was
the verdiet :Fr a supposedly impartial judieial tribunal; but it was evidently
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rendered in spite against a junior officer who had dared to demonstrate the
fallibility of the judgment of his superior officers on the court—who had, indeed,
made them look ridiculous. It was a case of almost complete denial of plaintiff’s
constitutional rights. It brings great diseredit upon the administration of
military justice.”

And in Beets v. Hunter, Cirenit Judge Murrah said:

“The trial of this case in the eves of both the proseeution and the defense was
wholly obnoxious and repulsive to their fundamental sense of justice, and that is
the test by shich this court should judge it.

“T'he court has no difficulty in finding that the court which tried this man was
saturated with tyranny; the compliance with the Articles of War and with military
justice was an empty and farcical complianee only, and the court so finds from the
facts and so holds as a matter of law.

“He (the accused) could not have received due process of law in a trial in a
court before men whose judgments did not belong to them, who had not the will
nor the power to pass freely upon the guilt or innocense of this petitioner’'s offense,
the offense for which he was charged.”

No system which permits the possibility of trials which deservedly bring forth
such judicial criticism can properly be termed a system of justice—military or
otherwise.

The remedy is simple and was first suceinetly stated by Secretary Patterson’s
War Department advisory eommittee on military justice. That if bore in mind
the necessity of preserving the disciplinary authority of command is explicit in its
statement. The committee said (report, p. 9):

““The need to preserve the disciplinary authority of the command and at the
same time to protect the independence of the court can be met in the following
manner: The authority of the division or post commander to refer a charge for
prompt trial to a court appointed by a judge advocate should be absolute. The
commander should, of course, be furnished with a judge advoecate to advise him
with reference to the disposition of the charge. The right of the command to
control the prosecution, and to name the trial judge advocate, who should be a
trained lawyer, should be retained. The Judge Advocate General’s Department,
however, should become the appointing and reviewing authority independent of
the command. For this purpose the present organization of the Judge Advocate
General’s Department may be sufficient and the power to select and review its
judgment should normally rest with the staff jndge advoecate at Army level, so
that the members of the court may be selected from a wider area and the perennial

roblem of disparity of sentences in similar cases may be at least partially solved.

t may be best in certain instances to place the authority on a higher level, or in
case of war or in case of units established at a distance from the command, to
delegate the authority to a division or smaller unit. We believe that the flexi-
bility of such a system will aid in the solving of many problems and will permit
the establishment of permanent courts or traveling courts if they be found
desirable.”

The changes recommended are neither drastic administratively nor difficult
of accomplishment practically, however, revolutionary they may be in concept
in the armed forces of the United States. They require only the substitution of
the senior member of the Judge Advocate General's Department or senior legal
specialist attached to a command, for the commanding officer as the convening
authority, Each commanding general of a division or other proper unit will
designate a panel of officers for court-martial duty. In the ordinary courts, the
convening authority would appulnr. the court from the panel submitted by the
commanding general of the division of which the aceused is a member. But
when that commanding general has shown any tendency to atfempt to influence
the members of the panel—even though it would be impossible to obtain a con-
vietion under article 37, or if it were inexpedient to transfer or try the commaidnng
general because of his military value—then the accused from that division would
be tried by members of a panel from another division.

It is obvious that the problem would be more difficrlt in the naval forces, but
the custom in the Navy has been for the Secretary of the Navy and the naval
Judge Advocate General to retain largely the power to appoint its general courts
martial, and it has not been customary for the commanding officers of units of
the fleet to appoint such courts. In the normal ease, therefore, it is apparent
that it would be quite practicable for the senior legal specialist attached to the
stafl of the commander in chief of a fleet, or the commanding officer of a naval
station or larger shore activity of the Navy beyond the continental limits of the
United States (Uniform Code, art. 22) to convene a court with no greater diffi-
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culty than the commander in chief of the fleet or the commanding officer of the
naval station would have experienced in so doing. The provizions of subdivisions
(6) and (7) of article 22 giving convening authority to other commanding officers
on lower levels may be continued by substituting for these commanding officers
the senior member of the Judge Advocate General’s Corps or the senior legal
specialist attached to their stail.

It is quite possible that a situation may arise in the Navy where no legal spe-
cialist will be available. Tn such instances, a legal specialist could be femporarily
attached to the staff of the command. A court which has the power to impose a
sentence of death, of life imprisonment, or of bad-conduet or dishonorable dis-
charge (which carry with them permanent disgrace and impairment of earning
power in civilian life), should not be so appointed as to permit of any possible
reflection upon its impartiality and independence merely because it would be
inconvenient to attach, temporarily, a legal specialist to a lower echelon of one
of the gervices.

The senior member of the Judge Advocate General's Corps, or the senior legal
specialist, having been designated as the convening authority, the same powers
of review should be exercised by them as are exercised hy the commanding officer
as convening authority under the proposed uniform code. Before the record is
forwarded to the convening authority for review, however, it should be passed
upon by the commanding officer who in the uniform code is designated as con-
vening authority, for the exercise of clemency. His endorsement wonld limit the
power of the reviewing authorities with respect to approval of the sentence.

In addition to this primary revision in the method of appointing general courts
and accomplishing the initial review of their findings and sentence, certain other
important changes shonld be made in the uniform ecode. These will be discussed
in the order of their appearance in the articles of the code.

1. Article 8 authorizes civil officers summarily to apprehend “a deserter from
the armed forces of the United States.” This article should be amended so as
to authorize such officers to apprehend “a deserter or a person absent without
leave from the armed forces of the United States.”” The heading of the article
should be amended in like manner to read: “Apprehension of Deserters and Per-
sonnel Absent Without Leave'.

2. Article 15 is concerned with the right of a commanding officer to impose
nonjudicial punishment, TIn the Army an aceused has the right, under the pro-
visions of the Manual for Court Martial, to refuse such punishment and demand
trail by a court cartial. In the Navy thiz is not true. When it is realized that
a commanding officer may, under subdivision (a) (1) () impose upon an officer
forfeiture of one-half pay per month for a period up to 3 months, and may in like
manner reduce an enlisted man in grade or order him confined on bread and water
for 5 days, the injustice of such a provision is apparent. Whether or not the
imposition of punishment of such severity, without a right to trial, has been
sanctified by custom in one branch of the service, it is still unjustifiable, and the
fact that no such power is given to commanding officers in another branch of the
service and discipline has been maintained despite the lack of such power, shows
conclusively that the power is not necessary to the maintenance of discipline,

In any event, confinement on bread and water is a barbarous relic of earlier
days and should be abolished, and if the eammanding officer is to have power to
impose nonjudicial punishment without affording his personnel an opportunity
to demand trial by eourt martial, then he should not be permitted to impose
forfeiture of one-half pay per month for more than 1 month, nor to reduce an
enlisted man in grade. Tf is hereby earnestly recommended, however, that the
nonjudicial punishments, with the exception of confinement on bread and water,
be maintained as provided by the bill, but that the right to demand firial by
conrt martial be written in.

Further, trial by courf martial should be trial by a special or general court and
not by the commanding officer’s alter ego, the summary court officer. In order
to effect the latter change, article 20 must he amended, as hereinafter set forth.

3. Article 19: Under the provisions of this article special courts martial may
judge a bad-conduet discharge even though not a single member of the court or
of counsel is trained in the law. It is certain that a bad-conduet discharge will
be a stain on a man’s record throughout life and will seriously affect both his
opportunities to obtain employment and his chances for advancement. Such a
stigma and the imposition of such a handicap should not be imposed unless a
law officer shall sit as a member of the court to guide it in its reception of evidence
and in the application of the relevant law. It is therefore strongly urged that
a.rt.}c;e 113 be amended by adding the following language to the final sentence of
article 19:
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“and unless a law officer, qualified as set forth in article 26 (a) hereof, shall be
appointed to the eourt and shall be present throughout the trial.”

4. Article 20: This article should be amended by adding to the first sentence
the following words:

‘nor shall he be brought to trial before a summary court martial in any event,
unless he shall consent to trial by sueh court.”

5. Article 32: Subdivision (b) of this article enumerates the matters of which
the accused shall be advised in conneetion with the investigation of the charges
preferred. 1t should be amended to include a provision that he must be advised
of his right to be represented by counsel. To assume that the accused will be
aware of this right without being specifically informed of it, would be most un-
realistic and if the accused is to have the right to be represented by counsel, it
should be made realistic by the change indicated. This change may be accom-
plished by rewording the first line of subdivision (b) as follows:

“The accused shall be advised of the charges against him and of his right to
be represented by counsel * * *"

6. Article 52: Subdivision (¢) of this article requires an amendment to eliminate
a material source of confusion. This subdivision provides, among other things,
as follows:

“A tie vote * * % on a question of the accused’s sanity shall be a deter-
mination against the acensed.”

Thig section should be amended by stating specifically that the loss of a motion
for a finding of not guilty based upon the accused’s lacK of sanity, shall not pre-
clude a finding of not guilty because of the accused's lack of sanity, and that an
accused may not be convicted where his sanity is in issue, except upon the con-
currence of two-thirds of the members of the court present at the time the vote
was taken as to the sanity of the accused.

7. Article 66: The framers of the uniform code have done an especially fine
piece of work with respect to the system of review. Nevertheless, a most unde-
sirable provision is embodied in subdivision (e) of article 66. This subdivision
provides that within 10 days after any decision of a board of review, the Judge
Advocate General may refer the case for reconsideration to the same or another
board of review.

The decision of a board of review should be final and no more excuse exists for
referring the same case to another board of review than for bringing before the -
Court of Appeals for the Second Cireuit a case which has already been decided
by the Court of Appeals for the First Cireuit. Under the provisions of subdivision
(b) (1) of article ﬁg, the Judicial Council is required to review the record in all
cases reviewed by a board of review which the Judge Advocate General orders
forwarded to the Judicial Council for review. That provision gives to the Judge
Advocate General the right to cause a review of a decision of a board of review
in which he does not coneur. Having the right to submit such a case to the Judi-
cial Couneil, no reason exists why he should be able to peddle the case among other
boards of review until he obtains the decision which he desires.

8. Article 87: Subdivision (¢) of this article provides that the Judicial Council
shall act upon a petition for review within 15 days of the receipt thereof. It seems
likely that this iod may be insufficient in many instances, and it is therefore
suggested that the period should be enlarged to 30 days.

9. Article 69: In the interests of clarity, the first part of the second sentence
of this article should be reworded as follows: “If any jpart of the findings or sen-
tence is found incorrect in law or in fact * * *!

It is difficult to believe that in the case of a review by an officer in the office of the
Judge Advocate General, the reviewing officer shall not have the power to weigh
the evidence in like manner as the board of review and Judicial Council are now
empowered. This should be made clear by the rewording indicated.

10. Article 70: In order to make subdivision (¢) (3) of this article conform fo
the proposed amendment to subdivision (3) of article 66, it should be reworded
as follows: “when the Judge Advocate General has transmitted a case to the
Judicial Couneil.”

While the uniform code will not accomplish the desired resuli of achieving a
real system of justice in the courts of the armed services unless command control
is eliminated in the manner indicated in this statement, it cannot be too strongly
emphasized that the revisions of the present Articles of War and Articles for the
Government of the Navy embodied in the code are essential parts of such a system.
Each of them must be maintained, subject to the changes above set forth, in
addition to the removal of command control, if real reform is to be accomplished.
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You will find, beginning on the bottom of page 7, a series of specific
recommendations with respect to amendments of the articles. I do
not think I should take the time to go into them. They are available
for you. If I touch on them, it will not be in full.

I would like to first state what my experience has been, so you can
judge for yourself as to the value of it. I served as an enlisted man
in the Army, both in this country and in New Guinea, for 2 years.

I was returned to this country and went to Judge Advocate Gen-
-grs;l’s lSchool. I was commissioned in the Judge Advocate General's

CHnoonl,

Mr. Norerap. At Ann Arbor?

Mr. Farmenr. Yes, and served for a year as an assistant judge
advocate in various camps throughout the South. Since the time I
was separated from the service there has been no period in which
1 }mvo not been at work on this particular question of court-martial
relorm.

Now I would like to say that my position is that this is a practical
question. This is not a question merely of legality and of lawyers.

he first thing an army has to do, I agree, or a navy, is to win a war
and everything must be bent to that end.

So the question comes up: Are any reforms which are being advo-
cated here likely to interfere with the prosecution of the war or the
maintenance of discipline? If they are, they have to go.

Now, this code as a code, as far as it goes, is a perfectly splendid
piece of work, It does safeguard the rights of the accused insofar as
he will have adequate counsel, It does safeguard his rights insofar
as he has a real, honest-to-goodness law officer who performs the
functions of judge. It has a splendid system of review. And it has
many other provisions which I am certainly in accord with.

It does not, however, as the other two gentlemen who preceded
me said, remove the influence of command over the courts.

Now, if the influence of command over the courts is necessary for
the maintenance of discipline and the winning of wars, then let us
have it.

But I have yet to be given any facts which indicate that that is
true. As a matter of fact, when the Vanderbilt committee which was
appointed by Secretary of War Patterson had the question before
him their conclusion was from the testimony which they got of com-
manding generals, the Secietary of War and various other officers in-
cluding members of the Judge Advocate General’'s Department, that
the true administration of justice was an aid to the winning of wars
because with a failure of honest justice you had a falling off in morale.

There is always a question t-fmt. I want to put to somebody who
says, “We don't want to interfere with the courts, they must be inde-
pendent.””  The officers of the court make the statement that they will
render justice according to the dictates of their conscience and yet
who say nevertheless command must keep control over these courts.

And the question is: For what purpose? “If you don’t want to in-
fluence them, why should you insist on keeping that command
influence?”’

Now, what is the situation? Of course you have the same old
story that was mentioned by Senator Norris when the Chamberlain
bill was before the subcommittee in 1919. You have the command-
ing general who is in effect if not in law the prosecutor appointing the
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court, ordering the case to trial, appointing defense counsel, appoint-
ing the trial judge advoecate—the prosecuting authority—and when
they get all through with it, then initially reviewing the record.

Now, that is an intolerable situation because as a practical matter—
no matter how many articles 37 you write forbidding coercion of the
courts—so long as there are commanding generals who feel it is their
duty to influence the courts because discipline requires it, they are
going to find means to do so.

When I was down at Camp Gordon and it was done in one instance
very beautifully by putting the officer under arrest by written order
instead of the usual way which is by word of mouth.

The court could not have been more influenced if each and every
officer was called before him and told, “Look, this man is guilty and
make an example of him.” In other instances, the way it is done very
simply is that there is a heart-to-heart discussion between the general
and his operations staff officer,

They discuss the seriousness of the offense, in the hearing of a couple
of other officers, and the Army grapevine which functions so beauti-
fully goes into action, and every member of the court knows about it.

In other instances what happens is that the general will eall the
president of the court in and he will say, “You have a series of very
important cases and I want you to consider them most carefully
because the entire discipline of the command depends on them."

Now, that could be taken to mean: I want them acquitted, but I
do not think it would normally be because you do not call the president
of the court for the purpose of saying you want him to be acquitted.

And yet, under article 37, you will not prove a blessed thing that
anything improper had been done.

So the only way in which you can prevent command influence
on the court is by taking it out of the power of the command to do it.

Now, this does not require any radical revision of the present
system. It does require that having set up an independent Judge
Advocate General’s Department you put the power to appoint the
courts and counsel and to conduet the initial review under that group.

Now, how can you do it? All that you have to do is to have
the appointing authority and the senior judge advocate and the junior
legal specialists attached to the next higher echelon than the one that
is ordering the man to trial.

That does not mean that the commanding general or the command-
ing officer in the Navy loses the power to assign his officers, He will
submit a panel of officers who are available for court-martial duty.

Today he simply designates those officers as a court. If the
situation which I am making is carried forward, instead of designating
that as the court, he will designate these officers as available for court
duty.

Ty]':len the judge advocate at the next higher echelon will appoint
from the panels that come to him from the various commands courts
to sit and hear the case.

Now, that does not mean that if a man comes up for trial from the
Twenty-second Division he necessarily must be tried by a court
appointed from officers from the Fifth Division, or the One Hundredth
Division. In the normal course, where your commanding officers
keep their hands off the courts, there is no reason in the world why
the accused cannot be tried by officers from his own command.
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And I would expect that in the normal course the judge advocate
at the higher levcrwould appoint a court consisting of officers from
that very division.

But there will come cases where feeling runs high in a command,
where perhaps there has been some invisible exercise of authority
which results in disobedience by an inferior—whether it is an officer
or an enlisted man—and it becomes a cause célébre in that division,

There the authority is being challenged and, by golly, it is going to
be vindicated by a conviction whether the man is guilty or not. That
is the type of case in which the judge advocate at the higher level
should have the power to order trial before a court consisting of officers
from some other command.

There may also be instances where it is found that the commanding
general is consistently trying to influence his courts. 1In those cases
men should be tried before courts appointed from panels of officers
from other divisions or other headquarters.

It may be that you have any number of situations that might come
up where the ordinary and expected even-handed dispensation of
justice is followed up.

Now, all that this is intended to do is to take care of those situations
which are not now being taken care of. You cannot say that we are
going to discipline or reprimand or remove a commanding general
because he interferes with the court. The purpose of the Army is to
win the war,

If you have a good fighting commanding general of a division you
are not going to discipline him or destroy his effectiveness by repre-
manding him because he sticks his fingers into his courts in good faith.

But you do have to do something so that the men in his command
do get a fair trial. And the only way you are going to do it is by
taking that power away from him. Let him continue as a fighting
officer, but also let the officers and men in his division have a fair trial.

Mr. Rivers., In that connection, do you think it will be easy to
incorporate that philosophy or that recommendation in this particular
piece of legislation?

Mr. Farmer. Yes; I think it would be very easy. sir.

Mr. Rivers. Very easy to put it in here. 1 have not gone into it
fully, but I have heard the objection that maybe subsequent legis-
lation should follow this recommended or advocated objective.

Mr. Farmer. Well, sir, the point is this: Here you have under
part V-—appointment and composition of courts martial ——

Mr. Rivenrs. Therefore you contend it is not hard to put it in this
particular piece of legislation?

Mr. Farmer. No; it is not difficult at all. Tt can be done very
simply.

Mr. Rivers. All right.

Mr. Farmer. Now the objection to that that comes up is: How
about your isolated commands? Well, it was taken care of in the last
war. In the north African theater they had many isolated com-
mands and many times where they had a company or separate de-
tachment over somewhere they simply did not try them by a courts
martial appointed out of that little bit of a group.

What they did was to have traveling teams. They had a three-
man team: Law member, trial judge advocate, and defense counsel.
And the command was large enough so that you could expect un-
prejudiced officers.
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They simply sent the team out, and the team tries those cases.
Where the command was not large enough you took the accused, you
took one of two witnesses—and unless it is a capital case you could
take deposition—and you moved them, as was suggested here earlier,
by plane to the nearest base and you tried them there.

And there was not any undue delay.

Mr. Gavin, What were the results from those teams? What was
the reaction from them? What kind of work did they do?

Mr. Farmer. Excellent work.

Mr. Gavin. Excellent work. They were unprejudiced. They
went in there and knew nothing except to take the case and handle
them clearly, as they saw it.

Mr. FarmER. Yes; that is right. And the best testament to it
was it was first started as an experiment and then it was continued and
put into common usage. In fact, in this country, in the Sixth Service
Command, sir, there was one group of general courts martial at head-
quarters of the Sixth Service ommans.

And at every trial before a general courts martial the accused was
brought from wherever he was in the Sixth Service Command to the
headquarters to be tried by these independent courts, and they func-
tioned beautifully.

Mr. Rivers. Who was responsible for that directive creating these
independent teams?

Mr. Farmer. That, sir, I cannot answer. But I think it was done
in the first instance at the suggestion of the stafl judge advocate at-
tached to the north African theater.

Mr. Rivers. The reason I ask: You recall last year we had opposi-
tion from the General Staff, whomever it was, opposing an independent
Judge Advocate General. You remember that, sir?

Mr. Farmer. Yes, sir. This I must say, Congressman Rivers, was
not a question of an independent Judge Advocate General’s Depart-
ment.

Mr. Rivers. But——

Mr. Farmer, The way it worked out, it was.

Mr. Rivers. That is what I am talking about.

Mr. Farmer. And that is one of the better things about moving the
power of appointment to the higher echelons. When you get to the
higher echelons, you do not have the officers putting their fingers in
the court. You do have some independents.

But here, where you had testimony opposing it, I think you had
your witnesses speak of those who functioned at the higher echelons
and not people I have worked with as an enlisted man, working with a
trial judge advocate that was not a lawyer, but who was trying cases
when men were on trial for their lives and for manslaughter and for
disobedience to orders.

It would mean working right down the division, or some place like
Finchhaven where I was, to see how those things worked out.

Mr. Brooxs. You referred to a case where the members moved to
the Sixth Service Command Headquarters.

Mr, Farmer. Yes, sir.

Mr. Brooks. And the cases were tried there.

Mr. FArRMER. Yes, sir.

Mr. Brooks, What do you do about the witnesses?
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Mr. Farmer. In most cases, sir, in which an Army offense is in-
volved there are two witnesses—at the most three witnesses.

Mr. Brooks. Well, you have lots of crimes against the civilian
population, where civilian witnesses are necessary.

Ir. Farmer. Where you have civilian witnesses, sir, it was neces-
sary to have them travel from their homes to the place where the trial
was being held. Time and time again, at Camp Gordon, we had to
bring in civilian witnesses from Kentucky and other parts of Georgia
because we had cases there of a statutory rape or an assault case which
occurred when the man was AWOL.

Mr. Gavin. Wherever the witnesses were, they could be brought
back anyway.

Mr. Farmer. Certainly.

Mr. Gavin. Without any difficulty.

Mr. Brooks. You think that is better than bringing the court to
the witnesses?

Mr. Farmer. I do not think, frankly, that makes much difference,
whether you bring the court to the witnesses or the witnesses to the
court. You still %mve to have some traveling involved and it is no
harder one way than the other.

What I am pointing out here, sir, is that the availability of witnesses
does not make impracticable the setting up of the courts under the
system which I am suggesting. That does not present a problem.

Mr. Erston. As I understand it, you are pretty much satisfied with
the provisions of the bill that we passed last year setting up a Judge
Advocate General’s Corps, except that you possibly feel that even that
bill gave too much command influence?

Mr, Farmer. That bill was an excellent bill, sir, but it did not
remove the power of command to influence the courts.

Mr. Evsron. That is what I said. Except for that

Mr. Farmer. Yes, sir.

Mr. Ensron. The setting up of a separate Judge Advocate General’s
Corps as I understand your statement would meet most of your
objections?

Mr. Farmer. It would not meet the objection to removal of
command control because no matter how independent your Judge
Advocate General’s Department is, so long as command appoints the
courts, the independence of the Judge Advocate General's Corps does
not help them.

Mr. Enstox. Well, with that exception.

Mr. Farmer. Yes, sir,

Mr. Ersron. It would take care of the matter,

Mr, Farmer. Yes, sir.

Mr. Evsrox. That is the sum and substance of your whole
statement.

Mr. Farnmer, That is right, sir.

Mr. Rivers, Let me get that, again. I want to be sure,

Mr. Gavin. Me, too. I did not hear it.

Mr. Rivers. As Mr. Elston said, if we were to provide that grant
in this bill, that would meet a great deal of the objections which you
now speak of as to the deficiencies of this bill?

Mr. Farmer, Congressman Rivers, you now have under the Elston
Act an independent Judge Advocate General’s Department. This
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bill does not touch on that. It does not either destroy it or do any-
thing to it.

Mr. Rivers. That is right.

Mr. Farmer. So we start with the assumption that we do have an
independent Judge Advocate General’s Corps.

Now the question is

Mr. Brooks. For the Army.

Mr. Farmer, For the Army?

Mr. Brooks. Yes.

Mr. Farmer. Yes, sir.

I am addressing myself to the problem of the Army because it is
correlative in the Navy. .

Mr. Brooxs, All right.

Mr. Farmur. And the Air Force.

And there—I do not know—I leave it with you gentlemen whether
that should be separate legislation or whether it should not be. It
may be you are putting too much in one bill, if you try to accomplish
that in one bite at this time.

Mr. Rivers, That is what I asked you a while ago, and you said it
would be simpler to put it in here. ]

Mr. Farmer. It would be simple to put in the new method of ap-
pointing the courts under article 22 and the subsequent sections.

Mr. Rivers. Yes.

Mr. Farmer. You already have in the Army your independent
Judge Advocate General.

Mr. Rivers. I know that.

Mr. Farmer. And there the independent Judge Advocate General's
Department would appoint the courts. In the Navy you do not have
that separate corps, but you do have legal specialists who are attached
to the staffs of commanders at various levels.

Now it would aid, even though you did not have an independent
corps in the Navy and in the Air Force, if you had the power of
appointment coming from the echelon above the one where the man
is being tried. You still need an independent corps.

Mr. Rivers, 1 see.

Mr. Farmer. But what I am pointing out here is if you have your
courts appointed from the higher echelon you go a long way to re-
moving command control.

Mr. PuiLsin. Do you have language that you suggest might be in-
corporated in the bill?

Mr. Farmer. I have not actually drafted language, sir. I have
outlined in my statement the method by which it would be done,
however.

Mr, Painsin. And where would you put it in?

Mr. Farmer. You would put it in in rewriting Part V—Appoint-
ment and Composition of Courts Martial.

Now 1 will add this that, as a practical matter, I think you would
have to limit that type of appointment for the most part to general
courts martial. But it is the general court which has the power of
life and death over your accused and which has the power to give a
dishonorable discharge to prejudice his whole life—to send him awa
for 40 or 50 years, as many of the courts did. It is that court whic
particularly must be safeguarded.
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Mr. Gavin. Why limit it to that? Even it some simple cases there
were some very severe sentences that were passed out.

Mr. Farmer. By the general courts?

Mr. Gavin. Yes.

Mr. Farmer. Yes, sir; there is no question about it.

Mr. Gavin. So why limit it to a general eourt?

Mr. Farmer. Well, your special court is a different proposition.
The power of the special court to sentence is so limited that although
I would like that to go to special court I realize the argument of the
Army and the Navy that it is not always practicable to put the ap-
pointing authority in a higher echelon.

There, in your special courts, as you will see here, sir

Mr. Smart. Article 21.

Mr. Faramer. In special courts: Adjudge any punishment except
death, dishonorable discharge, dismissal, confinement in excess of 6
months, hard labor without confinement in excess of 3 months, and
forefeiture of pay not exceeding two-thirds pay per month for 6
months.

So practically speaking, a special court cannot impose any confine-
ment of more than 6 months.

And I do make a suggestion in my statement here that if the special
court is to have the power to adjudge a bad-conduct-case charge,
which certainly would prejudice any man in civilian life, that there
the accused is entitled to the protection of a legal officer, that is a law
officer, on that court. And only in such instances would it be neces-
sary.

Mr. Brooxs. Mr. Farmer, Mr. Norblad would like to ask you some
questions,

Mr. NorerLap. Mr. Farmer, you were speaking of your experience
in Judge Advocate General matters. I might say 1 defencﬁa([ in a
number of courts martial during the war. I was judge advocate in a
number of cases.

I was also a law member and a staff jud%e advoecate in the Ninth
Air Force. I also attended the same school at Ann Arbor that you
did. I agree with you 100 percent in what you say.

I think your biggest abuse in the courts martial during the war was
command influence. Now, in the Elston bill, under section 37, there
was put in a prohibition against that.

Mr. Farmer. Yes, sir.

Mr. NorBrap. As far as I can see, in the new Courts-Martial
Manual that came out a couple of weeks ago, under article 87 I believe
" it is, the Army has just twisted it around to make a complete change
from the intention of Congress. Do you agree with that?

Mr. Farmer. I agree perfectly with that.

What is more, under the Courts-Martial Manual, they completely
emasculated article 11 which provided that if the trial counsel is a
lawyer and qualified in the specific manner mentioned there, then the
defense counsel must be.

Now, by putting in the manual, in paragraph 56, that that only
applies to your defense counsel and not to the assistant defense
counsel, they have completely vitiated that provision under the regu-
lations they have promulgated which are supposed to implement the
Elston Act.

83266—49—No. 3T—T
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You have a situation, if the manual is to be followed, by which your
trial counsel would be a lawyer and qualified. But your defense
counsel actually defends the case. The assistant defense counsel does
and he does not have to be so qualified.

So when you go to trial what do you have? You have a completely
qualified prosecutor and a completely unqualified defense counsel.

Mr. Norsrap. What is the reference to that, again?

Mr. Farmer. Paragraph 56, Manual for Courts Martial, 1949,

Mr. Rivers. Of course, that is not surprising because they fought
that proposal which we finally incorporated with everything they had
in the book, if you remember. )

My, Farmer. I remember that. That is why this bill must have
everything in it and not leave anything, like waiving trial in lieu of
nonjudicial punishment, to the services for interpretation.

The bill must be complete in itself. Otherwise it will be interpreted
into nothing necessary. Like “if available” used to be in the old bill,
where you had to have a member of the Judge Advocate General’s
Department if available as a law member.

Then the question was, When was he available? Under a recent
decision of the Court of Appeals for the Second Cireuit “‘if available”
meant if militarily availnﬂle and not if physically available. So in
one case, the Hodges case, which was tried in the second circuit, you
had the trial counsel who was a Judge Advocate General officer and the
defense counsel was a Judge Advocate General officer, but the law
member who was required to be one if available was declared not
available.

There was not any Judge Advocate General officer available. So
they went to bat without a Judge Advocate General officer as a law
member.

Mr. Brooks. Any more questions, gentlemen?

If not, we certainly thank you, Mr. Farmer, for a very fine state-
ment.

Mr. Farmer. I thank the committee for its courtesy.

Mr. Brooks. We have two more witnesses, do we not?

Mr. Smarr. Yes, sir.

Mr. Chairman, I would like to announce for the benefit of the mem-
bers of the committee, the remaining witnesses and the interested
listeners here that the House will conduet no business today, so the
committee is perfectly free to proceed with these remaining two wit-
nesses, both of whom represent the American Legion.

Mr. Ersron. There is a conference this afternoon, though.

Mr. Brooks. There will be no business on the floor. However,*
some of the members have expressed themselves as interested in being
present there due to the memorial service.

Mr. Enston. Are the witnesses from out of town?

Mr. Smart. Yes. We have one witness from Utah here.

Mr. Tayror. But if it pleases the committee, I will have the wit-
pesses remain over and we can come before the committee tomorrow
morning at 10 o'clock, if that suits your convenience.

Mr. Axprrson. 1 think that would be excellent, Mr. Chairman,

Mr. TayLor. In fact, we would appreciate that very much, Mr.
Chairman.

Mr. Brooks. Which witness is that?
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Mr. Tayror. The one from Utah, and the other one who is right
here. I have one witness dealing solely with the Army phase of it
and the other dealing solely with the naval phase of it.

Mr. Brooks. We have 20 minutes now, gentlemen, and we could
proceed with the next witness and then adjourn at noon to go over
to the floor and take up tomorrow morning at 10 o’clock.

If that is all right with the committtee and it is all right with you,
we will proceed accordingly.

Mr. Smarr. Which witness would you prefer to proceed with at
this time?

Mr. Tavron. If you are going to adjourn promptly at 12—I notice
itis now a quarter of—1 woul-l,‘:_l really like to keep them together because
there is continuity

Mr. Brooxks. That being the case, if there is no objection the com-
mittee will stand adjourned until tomorrow morning at 10 o’clock.

Mr. Tayror. Thank you very much, Mr. Chairman and gentlemen
of the committee,

(Whereupon, at 11:45 a. m., the committee adjourned until Wed-
nesday, March 9, 1949, at 10 a. m.)
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House oF REPRESENTATIVES,
CoMmMITTEE ON ARMED SERVICES,
SuscommiTree No. 1,
Washington, D, C.

The committee met at 10 a.m., Hon. Overton Brooks (chairman of
Subeommittee No. 1) presiding.

Mr. Brooks, Gentlemen, the committee will please come to order.

I might say this morning we have these OBS microphones. The
entire proceeding in the committee, as I understand, will be recorded,
but the idea is that high lights in the testimony will be canned, so to
speak, for use at some future time.

So 1 suggest, gentlemen, that you frame your questions accordingly,
with the hnowledgv that they may later go on out over the air.

Mr. Axperson. Mr. Chairman, are you going to make the same
suggestion to the witnesses?

Mr. Brooks. Under that prompting, I make the same suggestion
to the witnesses.

We are very happy this morning to have Gen. John Charles Taylor
of the American Legion here.

General Taylor has some witnesses he is going to present to the
committee. And I want to say, General, that we are always glad to
have vou before this committee. It is a distinet pleasure to have you.
And I want you, if you will to present your witnesses to the com-
mittee, Then we can proceed with their testimony,

STATEMENT OF GEN. JOHN CHARLES TAYLOR, REPRESENTING
THE AMERICAN LEGION

General Tayror. Thank you, Mr. Chairman, and gentlemen of the
committee. The Legion certainly appreciates this opportunity. As
ou know last session, Mr. Chairman, we were helpful, I hope, in the
egislation which was favorably reported by the committee and
eventually as a result of all of our efforts included in the Selective
Service Act when it passed the Senate and so became a part of law.

Presently, however, with unification, the problem has become a
broader one. And this is something that the American Legion is
deeply interested in. We have three and a half million members in
the American Legion.

Two and a quarter million of them are World War 1I men. And
we have over a million members in our American Legion Auxiliary.
And this of course is something that has been before us for years.
So we welcome this opportunity.

(661)
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And T have here with me today as our witnesses—because we have
divided it into two phases: The one dealing with the Army and Air
Force, I will say, and the other phase dealing with the Navy—first
of all, Franklin Riter a very outstanding member of the bar of the
State of Utah.

In fact, he is a member of the bar in New York, Oregon, California,
Utal, and Texas, and a member of the Supreme Court of the United
States. He is a member of the Judge Advocate Association and the
American Bar Association, and for many years was chairman of the
property section of the Utah State bar.

In 1942 he sailed for England as a member of the original cadre
which established the brancﬁ office of the Judge Advocate General in
the European theater of operations, at Cheltenham, England.

And this branch was established, as you know, by order of the
President. The office exercised its appeal at jurisdiction over courts
martial of the theater until it was terminated by order of the President,
in February 1946.

He was chairman of the original board of review in the branch office
as constituted by the President, and upon the increase of the panels
of the court to five he acted as the coordinator of the boards.

He is the only officer who served in the branch office during the
entire period of its existence.

And then, I have with me John J. Finn, who is the judge advoeate
for the American Legion for the District of Columbia and who for 33
months of the time that he served in the Navy was in the Office of
the Judge Advocate General. He served on the board of review set
up by the Judge Advocate General’s office.

He assisted Judge MeGuire and his committee in its inquiries which
led to the conclusions set out in the report of the committee set up by
Mr. Forrestal. He was the recorder and a member of the Ballantine
Board then set up for the Navy.

So both of these witnesses are excellent lawyers in private and
civilian practice presently, and I think they can give the committee
some of the information and some of the facts that they are desirous
of knowing.

And in particular, they can present the point of view of the American
Legion, and after all that is what we are interested in: The point of
view of the veteran as distingunished from the man who is in uniform.

From their long experience and their long actual experience with
this entire problem, I know they can be of great assistance to this
committee,

And Mr. Chairman and gentlemen of the committee, I certainly
express my appreciation for the American Legion for this opportunity
to appear before you.

Mr. Brooxks. General Riter, you have a prepared statement?

STATEMENT OF GEN. FRANKLIN RITER ON BEHALF OF THE
AMERICAN LEGION

General Rrver. [ have and it has been filed with the recorder.

Mr. Brooxks. Just have a seat, sir, and proceed.

General Rrrer. Gentlemen of this subcommittee, I first must
express my appreciation of this opportunity of representing the great
American Legion. I am commander of the %epartment— of Utah in the

Legion today.
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Since my return to civilian life after nearly 7 years’ service, 4 years
of which were overseas in that show, T have continued my interest
and study of military justice.

It is not just casual conclusions that I have reached, but during
the period of the long armistice I was a service officer and taught in
Reserve officer’s classes, as well as serving short tours of duty, and
during that time observed the functioning of military justice.

Therefore, my conclusions are not hasty.

1 want first to indicate to you gentlemen that the American Legion
presents no program or ideas that will tear down our armed forces or
their efficiency. An Army and a Navy has only one purpose, and
that is to fight wars and win battles. They are not a social-service
organization. They are not a reform organization.

And the last thing in the world that this great organization to which
I belong desires is to do anything that would impair the efficiency of
the services as a fighting force,  On the other hand, the American
Legion visions the new world and the new Army that we are living
in and have today.

During that period of the small Army of 150,000 or 160,000 men, T
suppose that the 1920 code that came out of that memorable investi-
eation conducted primarily by the late Senator Warren of Wyoming,
Senator Lenroot of Wisconsin, and the then Senator Wadsworth
of New York, represented a great advance.

The history of that legislation, with the prolonged investigation,
which was cut across by the feud between General Crowder and
General Ansell, was indicative that as far as 30 years ago the legal

rofession—the profession to which I belonged and have devoted my
ife—was fully aware that we were in an evolutionary process and
that no longer would the point of view in the approach to this problem
be one of a small professional Army.

Let me remind you that there was a thesis that was laid down—
and we found that in some of the law cases, even as high as the
Supreme Court—that when a man put on a uniform he surrendered
some of his rights as a free citizen.

It came into existence under that theory of contract of enlistment
that a man did not have to belong to the Army or the Navy unless
he voluntarily enlisted, and out o% it came that curious theory that
he surrendered certain constitutional rights.

Now 1 for one, from the beginning to the end, have asserted that the
fifth and sixth amendments, with all the benefits, privileges, and
rights thereunder, was applicable to the armed forces of this Nation
except insofar as the provisions in the sixth amendment concerning
presentment to the grand jury that our founders wrote into it.

With those exceptions that are stated in the face of it, I believe and
I sincerely believe this morning that an American citizen when he
proudly puts on the uniform of his country does not surrender those
constitutional protections.

And, in my capacity as o member of the board of review in Europe,
I have written opinions to that effect. And I have asserted it and 1
assert it this morning, notwithstanding the curious belief written
by General Crowder and filed in the Warren investigation, where he
asserted that those constitutional protections did not exist for the
soldier or sailor in our forces.
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And I want to make it plain to you that my remarks this morning
are premised on that proposition that an American citizen when he
puts on the uniform does not surrender his constitutional rights, And
that is very important in some of the points I am going to discuss.

There is a very serious question of public relations involved in this,
because no longer are we going to have a small professional Army of
100,000 or 175,000 men. We are going to have, thank God, a certain
number of men who will devote their lives to the matter of national
security.

The professional soldier, airman and sailor—we need them. And
any of my remarks here today are not in derogation of those fine men
in the least.

But I do assert to you that the Army that we will have—and my
remarks are primarily devoted to the Army and the Air Force and not
the Navy, as my associate, Mr. Finn, will cover that—will be a re-
volving Army, with men with 3, 4, or maybe 5 years in the service
returning again to their civilian occupations.

And, consequently, I make a special plea here this morning that our
professionals—our professional sailor men and our professional sol-
diers—please adjust their viewpoint to the fact that they must main-
tain a public relationship toward this revolving body of men so that
when they return them to civil life they return them as friends and not
as enemies.

And that is one of the premises that the American Legion comes here
this morning with, because we are devoted to the cause of national
defense.

I invite you gentlemen’s attention to the fact that, during those
dreadful days of pacifism through which we lived in the twenties and
early thirties, what little visible force we had was all but destroyed
through the subversive forces in America; it was the American Legion
that was steadfast and valorous in the cause of an adequate national
defense.

And that is why we stand forth as the leading sponsors of universal
military training, because we believe that is the democratic process
in this land of ours. So, on that premise, I invite you gentlemen’s
attention in this proposed bill to several matters that I consider of
importance,

Now, I listened with great interest to Mr. Bryan's remarks here

esterday. Mr. Bryan and I, a year and a half ago, at the time H.

}v{‘ 2575 (the Elston bill) was pending, had several personal confer-
ences on this subjeet.

Now, theoretically, and in the ideas of a perfectionist, I agree with
Mr. Bryan that the appointment of the courts—and I direct my
remarks primarily to the general courts because Mr. Bryan did—by
the Judge Advocate General would be desirable.

But 1 say to you gentlemen that, after close and careful study, not
of a few months but of years, it is imposing an administrative impos-
sibility upon the Judge Advocate General to do that.

Now, Mr. Bryan speaks of having panels submitted to the Judge
Advocate General for the selection of the courts by him. That does
not mean anything, because those panels would originate at the same
sources where the court would be appointed under the present system.

And you may be pretty sure that the desires of the commandin
officer of the Fifth Infantry Division or the Normandy Base woul
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show itself through those panels coming up to the Judge Advocate

General. So, you gain notEing by it whatsoever.

And, furthermore, there is the administrative feature. It would
require a personnel over here in the Pentagon devoting its entire
time to the selection of those men. It is my deliberate opinion that
such a plan is physically and practically impossible.

And I reach that conclusion with a good deal of mental travail
because I liked Mr. Bryan’s idea behind it; but, having lived through
this as I did through 7 years, serving a year and halfg first in Wash-
ington here and then another year and a half when I returned from
Europe, I am forced to the conclusion that it, from a practical stand-
point, will net us nothing.

Furthermore, the other witness that appeared here vesterday
discussed having a corps, say, appoint the court for a division, an
army for a corps, and so on. It results in the same thing. Let us
recognize the fact that probably the commanding general of the
division would never see the panel recommended. It would be his
chief of staff or one of his staff officers. Let us recognize just what
1t 18.

And when you get all through with it, whether it is appointed
directly by the Judge Advocate General’s office here in Washington
or by the judge advocate of a higher echelon, you get the same men
as you would get in the first place, because you may be pretty sure
that the same men would be sent up there on those pane]; as would
be appointed if the division commander or the base commander
appointed them in the first place.

I}I{r. Rivers. In that connection, Mr. Chairman, will the gentleman
vield?

" Mr. Brooxks. The gentleman from South Carolina, Mr, Rivers.
Mr. Rivers. General, are you going to suggest an alternative?
General Rrrer. Yes. T am going to tell you what T will suggest to

you. And this will not be a popular one.” But I want you to take
that section here that prohibits interference or undue pressure with
the court—article 37 —and I want you to write into it a jail and fine
provision enforceable in the United States district court and indictable
under the civil law.

And I believe T am the first man that ever suggested that. T can
find no other remedy to this situation.

Mr. Dovie. Page 32.

General Rirer. Take your article 37. Tt is an offense now probably
under what we would call 96 or under proposed article 98 for deliberate
violation of the provisions of the code. But I do not think that means
anything. T agree with Mr. Bryan.

I'agree with Mr. Wels. To leave it as it is means nothing, because
can you imagine an outraged major or captain who has had visitations
placed upon him by the appointing authority filing charges against the
division commander? Well, I can’t.

And then it would leave it to come from above, and T am pretty
sure that, except in some case that invited public attention, no action
would be taken. So my best thought on it is that that article 37 be
amended so as to make it an indictable offense in the Federal courts,
with a jail sentence or fine, or both on top of it.

And you can use the classical $5,000 or 5 years. It would transfer
the prosecution into the United States district attorney’s office. And
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1 have no constitutional difficulty with it for an offense committed in
France or Italy or Europe because of the Blackner case, you remember,
coming out of the Doheny affair, where Mr. Blackner fled to France
and committed his offense.

Mr. Rivers. Now——

General Rirer. So, 1 have no constitutional difficulty with the
thing because that would be an offense against the process of justice
against the United States.

Mr. Broogs. General, that would be a requirement that in the event
anyone attempted to influence the decisions of any court ——

General Rirer. Yes, sir.

Mr. Brooks. In the armed services.

General Rirer. Yes, sir.

Mr. Brooxs. That action would then be punishable by fine and
imprisonment not to exceed $5,000 or 5 years.

teneral Rirer. 1 want the jurisdiction spread into the Federal
courts. I do not want that left in a military-justice code. Leave it
there. It makes duality of jurisdiction. But 1 want the United
States district attorney to say in New York sitting over that thing.

And T will tell you this much: A general would be a fool, with that
kind of thing facing him, to go monkeying with it. I admit it is
moral pressure, more than practical.

Mr. Rivers. You better think that through and look at the prac-
tical application of that suggestion.

General Rrrer. I have.

Mr. Rivers. But let me make this observation, because my mind
is just as open as anybody else’s. We should also think about the
statute of limitations, in preferring these charges, because nobody will
have the nerve to even suggest such a thing until he becomes a civilian,

General Rirer. 1 was going to touch on that, sir.

Mr. Rivers. 1 see, sir.

General Riter. It is a corollary matter. You have to expand your
statute of limitations so your statute starts to run, say, 3 years after
the emergency or the war is declared.

Mr. Rivers. I see.

General Riter. You have to change that. You cannot leave your
statute run, allowing it to be barred.

Mr. Riviers. That is right.

General Rirer, Because you are going to be pretty sure that if
there is any criminal prosecution instituted it is going to follow at
least when the general comes back to the United States.

Mr. Rivers, That is right.

General Rirer. But I cannot, gentlemen, reach any other conclu-
sion on that, because, as much as I like Mr. Bryan's idea, it is the
practical aspect of it. And I want to introduce into this a moral
pressure, so that a staff judge advocate, when he stands up to his

eneral, will say, “General, lgdisagree with you. Now, you're boss,
ut listen: you have a penal provision facing you here.”

I know this much: There is not any of us who would not take a
second thought on the thing.

Mr. Rivers. You would not suggest, though, that we abandon the
idea of an independent Judge Advocate’s office; would you?

General Rirer. Oh, well, listen, I am one of the original men that
fought for that separate promotion list.



667

Mr. Rivers. So, in addition to what you have suggested, have a
separate Judge Advocate General’s office, too.

General Rirer. Yes, but that does not get to this proposition of ——

Mpr. Rivers. I mean in addition to this proposition. You would
have a double grant,

General Rirer. Oh, I am devoted to that. All the power you give
to the Judge Advocate General T am for, because 1 think it is a safe-
guard. But I want to reach into this problem that the American
Legion considers, sir, absolutely critical.

We do not want to destroy the disciplinary powers. We want to
as far as possible make it practical. Now let me just give you the
picture when General Patton broke through St. Lo and made the run
around the end and squeezed Paris.

General Patton—and this is from my own observations of the records
of trial coming up from the Third Army—had the greatest of difficulty
himself to convene a court because they were out there fighting a war.

To have Myron Cramer, who is Judge Advocate General, sitting
back here in Washington trying to pick a court for George Patton’s
army making that fast run around the end just presents a physical
impossibility.

And then, when you get over to General MacArthur's theater, to
think of trying to impose that here at Washington is out of the ques-
tion. It is impossible. The alternative, as Mr. Wels has suggested,
I believe, is at the higher echelon. But you would get back to the
same proposition. You would get the same men,

Now, if this Congress can work out a scheme where it is practical,
fine. But I do not think it can be done. And I want to see this
penal provision written in there. 1 have stood for it for years, and I
believe it is an effective means of serving notice upon ecivilian and
military men alike that these courts of ours in the Navy and in the
Army are courts and they are not administrative arms of the generals.
We had that fine-spun theory for years. It was very offensive

Mr. Brooxs. General, would you not make vour suggestion cover
not only Army personnel, so as not to influence a service court but
also anyone else?

General Rirer. Certainly. Some of the most invidious things
that we have had was the attempted influence of civilians upon mili-
tary courts. It is something that a lot of us do not like to diseuss
very much, but it has been there, and it has been abandoned.

And I would make it a penal offense.  Why should not the military
courts, with the tremendous jurisdiction that they are acquiring, have
all the protection that we afford our civil courts as to interfering
with the processes of justice? 1 believe they should.

Mr. Rivers. Why, of course.

Mr. Dursam. You mean you would extend it to civilians, too?

General Rirer. Yes; T would, indeed. Anybody.

Mr. Rivers. Surely.

Mr. Brooxs. Mr. Doyle wanted to ask you a question.

General Rrrer. Yes.

Mr, Brooks. Mr. Doyle, from California.

General Rirer. Yes.
h;\gi DoviLe. The general has already answered my question;
t S.
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General Rrrer. Now I come on to another subject here. It was
not discussed yesterday either by Mr. Bryan or Mr. Wels. That is
this matter of pretrial investigation. It is one of the most bothersome
and troublesome problems that they have.

If you will examine the testimony before the Warren subcommittee
30 years a&o, you will find suggestions that this pretrial investigation
under A. W. 70 of the 1920 code was to be similar to a committing
magistrate’s hearing in ecivil life.

Now, very early after the adoption of the 1920 code, the Judge
Advocate General, in a series of opinions, held that pretrial investiga-
tion after the filing of charges was jurisdictional and that a failure to
comply in a substantial, material manner with the requirements of
A. W. 70 destroyed the jurisdiction of the general court. That seems
to have been the opinion and the law for 15 or 20 years.

Early in the Mediterranean campaign, however, when this matter of
pret;rail investigation became crucial, we had a board of review
opinion approved by the Judge Advocate General that reversed that
and held that A. W. 70—the pretrial investigation provision—was
directional only, and that the failure to comply in the substantial
manner with the provisions of A. W. 70 did not interfere with the
jurisdiction of the court.

It was a Judge Advocate General’s ruling on an opinion by a board
of review sitting in Washington; and all boards of review throughout
the world—both the European theater, the CBI, and the Pacific
southwest theaters—felt that it was necessary to follow that rule,
although it was a complete reversal of 15 or 20 years’ standing.

After the war was over and the habeas corpus started to appear—
and on my return from Europe I was given special assignment, living
in the Federal courts down here defending a number of these habeas
corpuses along with Colonel Hughes—we had the notorious Hicks
case appear up in the middle district of Pennsylvania, with Judge
Biggs, now in the circuit court of appeals, writing the opinion.

ow, the interesting thing about the Hicks case was that Hicks was
charged with rape on an Englishwoman. There was enough evidence
there, in testing it by my civil standards, that had I been a trial judge
I would have sent that case to the jury.

There was a conflict in evidence. There was the whole question of
_ consent and that typical thing in your rape case. But when Hicks
landed back here at Lewisburg, under a sentence that had been sub-
stantially reduced, he employed counsel and commenced habeas corpus
proceedings.

And in the Hicks case—FHicks v. Hyatt, in 64 Federal Supplement
238—Judge Biggs held that compliance with the pretrial investigation
was jurisdictignal and that, since there were defects which he discoverd
in habeas corpus proceeding, the general court sitting there at the
western base section in England had no jurisdiction over Hicks and
the judgment of conviction was void.

T{m %{icks case has produced a tremendous amount of difficulty
both for the Department of Justice, the Attorney General, the Solicitor
General, and the Judge Advocate General, because, remember, on
th:lse appeals on one side it must be conducted by the Selicitor Gen-
eral.

Now, simultaneously we had the same type of proceedings origi-
nating out in Kansas, Ohio, Oklahoma, and Georgia. We had a
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series of cases that adopted in principle the Hicks doctrine, but found
substantial compliance with A. W. 70. There is a great group of
those cases today, some of them finding substantial compliance and
denying the writ, and others finding lack of compliance and following
the theory of the Hicks case and setting the man free. There is the
greatest confusion in the law today on it.

Now I note with interest how the draftsmen of this proposed code
have met that situation, and I think they have met it bravely, and I
approve of it. They declare that noncompliance with the pretrial
investigation requirements is not jurisdictional, but that upon being
invited to the attention of the court, shall take one of two actions,

It shall either order a further and an additional investigation and
report it back to the convening authority, or it shall recess until the
accused and his counsel are placed in possession of evidence discovered
it the pretrial investigation.

It appears to me that that is the satisfactory answer to that prob-
lem, because operating, if you will permit me, with the new discovery
provisions of the civif rules of our Federal courts, that right of dis-
covery is an important thing.

I have a case now pending up in Wisconsin where my whole case is
built on my ability to go in and discover the records of the defendant
company. Otherwise | could not prove my case.

In some of our States that right of discovery has not been elaborated
as it has in the Federal rules. But right there i1s an example where
there should be the greatest amount of discovery not only on the part
of the prosecution but on the part of the defense.

And all evidence discovered should be readily made available.
Aund, as Mr. Bryan or Mr, Wels suggested, not only the testimony
of witnesses but any documents should be turned over to the defense.

We cannot econduct litigation today on the old principle that it is a

ame of chance. We lawyers are insisting that there be frankness in

isclosing your evidence before trial. And I believe that that principle
must be carried forward here. And it appears to me that this provision
us now written meets that situation.

Now that brings me to my whole pet of the thing, and that is
article 44, the double-jeopardy provision, which has been carried
forward from the 1920 code. And let me read it to you. Itis notlong:

No person shall without his consent be tried a second time for the same offense,
but no proceeding in which accused has been found guilty by a court martial upon
any charge or specification shall be held to be a trial in the sense of this article
until a finding of guilty has been final after review of the case has been fully
completed.

That is an archaic provision, gentlemen, that must go, because the
day before yesterday there was argued in the Supreme Court, just
a f‘;w blocks down the street here, the famous Wade case on habeas

corpus.

.é{)nd that case is my pet, because for 30 years this section 44 of the
uniform code has been offensive to any lawyer that I have ever talked
to. It is archaic in the sense that it keeps only “‘autre fois acquit;
autre fois convict”—the old common law idea that there had to be a
verdict before jeopardy could attach.

That is, & man had to be acquitted or he had to be convicted before
he could plead. We know that that is not the law under the fifth
amendment today—that jeopardy can attach in our civil courts as
soon as the jury is sworn and the f{mt witness sworn.
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And yet the military courts have attempted to perpetuate that
archaic rule. Now Wade was convieted of rape. He had a full trial,
The court went into closed session to deliberate upon its verdict.

It came out an hour later and told the judge advocate:

We want you to bring before the court the father and mother of the complaining
witness and want to hear their testimony. And we will adjourn this eourt until
the call of the president. Bring them here.

A few days later the commanding general of that infantry division
transmitted the case to another outfit further up on the line and asked
him to take jurisdiction and try the man because the witnesses were
available at that point. That jurisdiction transmitted it to a third
jurisdiction. And Wade was brought to trial on the charges before a
new court.

His counsel, Richard Brewster, of Kansas City—and the case 1s
unique in this respect —who was his defense counsel in that court-
martial proceeding in Europe, argued his case the day before yesterday
in the Supreme Court of the United States. '

He has continued that case straight through from beginning to the
end. At the second trial he presented a completely extended steno-
graphic tecord of the first trial and made the plea of double jeopardy.

And it was promptly denied under this archaic article because the
general had withdrawn the charges before they had been acted upon.

It came up to the board of review. The board of review No.
4, composed of three very fine lawyers from civil life—one who is
now in Washington, one who lives at Scottsbluff, Nebr., and one at
Center, Tex.—wrote a memorable opinion on it.

The Assistant Judge Advoeate General differed from it in this
respect: In his endorsement he did not like this archaic doctrine dis-
placed by this, and for the first time there was introduced into the
mterpretation of this statute—in order to save the coustitutionality
of it, we believe —the doctrine of imperious necessity.

We found beeause of endorsements in the record that there was an
imperious necessity in view of a tactical condition on the battlefront
that prohibited the production of the witnesses at the first trial,

The eurious thing is that Justice Murrow, who wrote the opinion
in the trial court—that is, in the district court in the habeas corpus
proceeding; 1 forget who wrote it in the cireuit court of appeals
reversing Justice Murrow —and the circuit court of appeals both take
the same premise, that this statute is not complete and that the doc-
trine of imperious necessity prevailing in the Federal courts —that is,
that jeopardy may attach before verdict—prevails notwithstanding
this article in the military courts.

Then the decision goes off, and where Murrow the trial-court judge
differed with the circuit court of appeals was whether proof of
imperious necessity had been established.

Pmalw a special plea to Congress to take that archaic article away
from us and put a modern article in that would ——

Mr, Brooks. General, would you want to suggest changes?
Would you submit to the committee any changes?

General Rrrer. 1 have not attempted, sir, to draft any statutory
changes on the thing. In re Cornero, a circuit court of appeals
decision—and undoubtedly it will be cited here in the Supreme Court
decision on it—carried language that could be very well carried over
into a statutory enactment.
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It recognizes the common-law pleas of former conviction former
acquittal, and then the proposition that jeopardy may attach before
ﬁn(ilings. The Wade case is a classical example of what will happen
in allowing the convening authority to take two bites at the cherry.

It was obvious there because Wade was charged with anolﬁer
soldier and the other soldier was acquitted, and it was obvious what
was going to happen in the Wade case. There was going to be an
acquittal.

(ﬁul the court, with its right, as any court has, to have other testi-
mony brought about, it asked for additional testimony. In the
Fe leral court a district attorney must have his witnesses in court at
his peril.

He cannot go ahead and try a lawsuit and put a mav in the peni-
tentiary and then, when he sees he is going to get licked, nolle prosse
his case and then come back and take a second bite.

No commanding general should be permitted to do that today.
He has to try the lawsuit and win or lose it right there. That is
consonant with our whole concept of Anglo-American justice, We
l(ljave to get rid of these archaic provisions in the new Military Justice

fode.

Now, there is another thing I want to talk about. T have lorg
been an adherent to the idea and T want to get rid of that vermiform
upfendix on our military courts called the president.

do not think there is any purpose for him on the court and I
never have believed it. 1t is just a remnant of the idea that you have
to have some boss there, some section boss. Oh, they call him com-
manding officer.

And I do not like it in a judicial body. I want the law officer given
rank by virtue of his office. I do not care if he has a brigadier general
on the court. I have asserted it. Now there are lots of civilian
Jlawyers who will not agree with me on this thing, but I assert to you
that that is another archaic survival.

That leads me right to this matter of the new function of the law
member or law officer.  We have many in the role at last, after some
of us have advocated it for 25 years, of a judge. We have forbidden
him to vote on the court.

Well, if you will get rid of that president of the court and give the
law officer rank by virtue of his office, you have accomplished the
whole thing. Now some of my associates in the Reserves, civil
lawyers I am talking about now, do not like the idea—and 1 have
consulted with them in the last 10 days—of taking the vote away
from the law member and prohibiting him from the closed sessions of
the court.

There is much to be said in favor of their argument. Now I am
not presenting the military aspect. T am talking as a civilian lawyer
to you, They take this position, that after all the law officer under
the new set-up will be a lawyer—judge—and he is the stabilizing in-
fluence on the court and that his presence in the closed session of the
court is absolutely necessary because his mandatory instructions
here are not like the specific instructions of a trial judge. They are
mandatory.

That is highly commendatory and it ought to have been there long
before. But they are not all-inclusive of the offense. And to allow
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a body of laymen to go into closed session without having some sta-
bilizing influence along with them may produce injustice.

Now I am presenting that other angle to you. I personally prefer
to have the law member out of the deliberative session.

Mr. EvustoN. General, what stabilizing influence does a jury have
in any eriminal case?

General Rirer. Now you have answered my end of the argument
for me. That is correct on the thing.

Now perhaps this matter of instructions to the jury opens up an
interesting question. I do not think that the average jury ever did
understand an instruction or a lot of instruections. ’Ilhat is really
your trouble.

I am just presenting to you gentlemen the two sides of the argument
on this thing. There is a very decided opinion among the civil lawyers
who are interested in military justice that that law member should
enter the deliberative assembly of that court.

Mr. Evsron. Well, I agree with you that that is true. When you
are defending someone you would rather have the jury decide rather
than have the eourt in the jury room helping you,

General Rrrer. Yes; that is my personal viewpoint and my filed
statement with you advances that theory. But I thought it fair to
yvou gentlemen to invite your attention that there is a division of
opinion on that.

But I would like to get rid of that president of the court. Then
we have a judicial process there.

Now I am going to tell you something else—why that is. If you
can break that command chain in there, by getting rid of that presi-
dent, you have probably accomplished a lot toward the independency
of the court.

Mr. Evston. You think you might solve it if you allowed the court
to elect their own foreman, as the jury elect their own foreman?

General Rirer. I do not know what good it would be.

Mr. Erstox. I mean, he has no more authority than anyone else
except to report the findings of the court.

General Rrrer. If you wanted to do that. But I do not like that
man sitting in there when the chain of command comes on down.
And I have never liked it. Why when I went before the Vanderbilt
committee on this very thing and suggested it, frankly they did not
pay much attention to it.

ﬁut I still assert that with the increased power of the law member
it is a very necessary reform.

Mr. Broogs. Well, General, if you did not have a president you
would have to have a chairman or some presiding officer in the court.
General Rrrer, Well, let the law member do it. He is the judge.

Mr. Brooks. You would allow the law member to go behind the
scene and deliberate on the verdict?

General Rimer. No; I do not want him there. I do not want a
judge in any jury room.

I\/%r. Brooxs. And if you leave it to selection of the personnel of the
court itself, will it not always end up on a basis of senority?

General Rrrer. It probably may.

Mr. Brooks. The senior officer will be the presiding officer of the
court.,
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General Riter. Officially you take that man out of the court.
That is the important thing, That is a survival of the idea in the
days when the courts were tie administrative arm of the commanding
general. That is where that came from.

Now to pass on. Mr. Bryan passed on 66 (e), which allows the
JAG to take the second bite of the cherry. When he finds one board
of review that he cannot agree with he can shop around in his com-
mand and get another one. That is an insidious thing.

To refer the case again for reconsideration by the board of review
that originally heard the case, yes, because that is nothing more than
ocecurs on & petition for rehearing. But not another board of review.

That is just the kind of thing that has been fought administratively
for years in the Judge Advocate General's office.

Now, this brings me to article 67: The setting up of this new court,
this new high court. That section is badly drafted. I cannot
imagine how the draftsmen let that by. The section as it is is am-
biguous. It says nothing about tenure of office. It does not say
how many.

And beyond all peradventure if the President appoints it the
Senate should confirm those appointments because they are circuit
courts of appeal justices. I think the whole section should be rewrit-
ten, with before it the provisions of the code relative to the circuit
court of appeals and let it parallel it very closely as to the qualification.

Mr. Duraam. You agree with this section?

General Rrrer. Oh, a hundred times, but I want the name changed.
I want that ecalled military court of appeals. I do not want it called
judicial council, becanse that carries the idea that that is another
administrative body set up within the confines of the War Department
or the Air Force. :

Let us give it its right name and its dignity. And it will have a
tremendous influence on the public. Let us call it the military court
of appeal—that is what it is—and give it its dignity.

Mr. Duraam. Would you add the word “civilian” to it?

General Rirer. What is that?

Mr. Duraam. Would you add the word “civilian” to it?

General Rrrer. No;1 do not think it isnecessary. 1 make a special
plea that the name be changed.

Now there is one other provision that I should have touched on and
that is courts martial records, particularly with reference to exterior
matters happening before, at, and after trial. My boards of review in
Europe watched constantly for attached papers or suggestions in the
record as to undue influence of the general sitting up there,

We were laying for it. Toward the end of the war, when things
were established, we began to find in our records where defense counsel
did not hesitate to throw into the record the kitchen stove if it involved
this matter of undue influence. You see, we passed in this war to the
?itagle where after all the American lawyer was amounting to something

nal.

We were told at first that this was going to be a war without lawyers
in it. By that time we justified ourselves. And the defense counsel
came along—and gentlemen we had some marvelous trials—and
would throw into the record, oh, orders that would come down from
headquarters.

85266—40—No. 37——8
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But I would like another provision to supplement this matter of
records that would provide definitely and make it mandatory that
the records of trial contain copies of all communications or, better,
the original communications passing between the general and the
court, any communications between the court and the general,
including the staff judge advocate, and require that there be attached
to the record a summary, or, better, a stenographic report of any oral
conversations between the general and his court and get it right there
50 the board of review can get at it.

That is the thing that impaired us. We could not get behind that
and we knew that in some cases that thing existed. Ei'vl we did not
have anything before us.

Mr. Erston. How would you perfect your records by getting oral
conversations between the commanding officer and the court?

General Rrrer. Well, make him have a stenographer there,

Mr. Ersron. Well, suppose the oral communication between the
commanding officer and the court was out of the presence of a stenog-
rapher?

General Rirer. Well, that is something again where you are touch-
ing over into a practical proposition. Honestly, I do not know the
answer to it.

Mr. Erston. Section 37 prohibits any effort to use influence.

General Rrrer. Yes.

Mr. Euston. On the court.

General RiTEr. Yes.

Mr. Eustox. 1 do not know just how you would make a record of
oral conversation.

General Rrrer. Well, there have been instances—I have talked
with officers about it—where after he has appointed the court he has
called them into his office. There should Ii:{- proper injunction

Mr. Erston. Well, if he does that now under section 37 he would
be guilty of an offense.

General Rirer. All right, Then, if he is so foolish as to try it, I
should think that should be written into the statute. I would like
to see that so we can perfect our courts martial records against that
kind of thing.

Mr. Enston. Of course I am in thorough accord with you that you
have a complete record so far as you can.

General Riter. We just could not get some of those things.

Mr. Evstox, But to require some of the things you just suggested
would seem to me to be an impossibility, such as conversations
between

General Rrrer. T admit, frankly, the practicality of it. But there
should be some injunction there that that thing be contained in the
record so as to give the appellate tribunals the chance to get at it.

Mr. Brooks. Well, General, will you not go back to your original
suggestions there that you would make all influences which are im-
properly brought to bear on the court punishable as a crime.

General Rrter. Most emphatically; I do.

Mr, Brooks. And could you not incorporate that idea in the sug-
gestion you made?

General Riter. Exactly. It can be done. It is a matter of
draftsmanship.
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Now, in conclusion, I believe that if this legislative body sets and
enlarges the functions of the Judge Advocate General—and 1 am
devoted to that prineiple, I believe in it—I think this committee and
Congress should examine into very carefully this matter of clemency.

There was in 2575 a much debated little clause: “In the exercise
of clemency.” As originally coneeived by Mr. Elston'’s committee,
the Judge Advocate General exercised that. As 1 understand it,
there were influences brought to bear to write a sweet little clause
in there: * Under the direction of the Secretary of War" as originally
written and then “Secretary of the Department.” '

After endowing the Judge Advocate General with those powers of
clemency, they proceed to put that circumseribing clause in it.  And
this exhibits again the jealous desire to take from the Judge Advocate
General those powers which he should be endowed with, It is quite
obvious here in this draft that they do not intend him to have that.

Now if we are going to be honest, and come right down the line,
where Congress says that the functions of the Judge Advocate General
are judicial and not executive, then the Executive should exclusively
have the power of pardon. ’

Why put these functions on the Judge Advocate General, if you are
going to confine the powers of clemency to the Executive? Why do it?

Mr. Durnam. We gave the Under Secretary of War statutory au-
thority.

General Rrrer. Yes; I know it.

Mr. Duraam. Why should we not give statutory authority to the
Judge Advocate General?

General Rirer. Fine, if he exercises it independently. But what I
am talking about is that little clause: Under the direction of the
Under Secretary of War. What that thing meant was that it just
robbed the Judge Advocate General of his authority, except in an ad-
visory capacity.

Mr. Durnas. It is the old idea of chain of command.

General Riter. Sure; and we are going to get rid of that and make
the Judge Advocate General with his corps independent of that.

Mr. Duraam. That is what we have been trying to do.

General Rrrer. All right.  Now that brings me to the petition for
rehearing after trial—and I will quit—to the ju:_[ge Advocate General.
Now I had a hand in bringing that about, at least the provisions for
the practice in the manual.

This draft of the thing has emasculated it. It was intended as a
relief for the accused and now they say he can file a petition for newly
discovered evidence or fraud upon the court.

Why, gentlemen, that will be just a few cases.  And the great power
given under the 2575, of that power of the Judge Advocate General to
relieve an accused who is in the hoosegow by the filing of the petition
within 1 year, they have just emasculated and torn all to pieces—by
putting it on newly discovered evidence and fraud on the court.

W(‘IF that is just holding up a chimerical thing that in practice does
not exist. We want those powers that were written in 2575. And I
know there are lots of cases where there is not any such thing as newly
discovered e¢vidence and there is not any fraud on the court.

But there have been surrounding facts and ecwrcumstances on the
battle line, such as when that kid an away from the battle line or
when he slugged the sergeant or maybe slugged the captain.



676

There were mitigating influences there which the Judge Advocate
General under the 2575 provision had the right to take cognizance of.
And this draft robs him of it. I make a plea to put it back.

Thank you.

Mr. Brooks. Thank you very much, General, for the very fine
statement that you have made and which has been most interesting
to this committee.

Mr. Doyle asks to ask you a question.

General Rirer. Yes, Mr. Doyle.

Mr. Doyre. General, the reason T left your testimony, I had to go
to another subcommittee and testify.

On yesterday I made the statement—I am a lawyer, by the way,
at home

General Rrrer. I know you are.

Mr. Doyre. I made the statement that I felt at all times the facts
should be reviewable. Am I in error?

General Rirer. You are not. Listen—can [ just take a minute on
that? That touches me all off on this thing. When we set up the
boards of review in the branch office of the European theater, we
were independent of the command at the ETO. We sat as an inde-
pendent judicial tribunal under the President as to military justice
matters.

All right. That was the fifth paragraph of article of war 50% that
President Roosevelt acted on. And it had been overlooked during all
of the years. Now, when that was set up there the internal practice
of that reviewing board or court—we functioned as a ecireuit court of
appeals—was not defined.

It was not defined by the statute. The President defined it in
setting up the court. As a consequence we found ourselves having to
develop our owh principle of law.  And I had no place to turn except
the eircuit court of appeals.

And there we ran against that rule of where there is evidence to
support the verdict. We have all lost our case on that. Ther would
not go behind it. And time and again, if we would have had the
right—we knew that certain witnesses must have been plain liars
that stood there—to judge the credibility of witnesses and weigh the
evidence our results would have been different.

And by the way, in that automatic appeal under the New York
Constitution, I believe, for capital cases, or that form of automatic
appeal that they have there,as I recall the constitutional provision
in New York, on capital cases, it specifically gives the court of appeals
the right to weigh the evidence and judge the credibility of witnesses.

I am most emphatic on that.

Mr. DoyrLe. Thank you very much.

General Rirer. Now this new court that we are setting up—you
see how that is limited on points of law. Why that is inadequate.
That court must have the power to go further than the eircuit court
of appeals,

Mr. Dovie., Thank you.

General Rirer. There have been too many convictions in the cir-
cuit eourt of appeals because the court would not go any further than
say, ‘“There is evidence here, that is enough.”

Mr, Brooks. General, I would like to ask you this question, that
has been asked me.
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General Rirer. Yes.

Mr. Brooks. Does the American Legion advocate the setting up of
a separate Judge Advocate General’s Department in the Navy and
in the Air Force, as you have in the Army?

General Rrrer. The American Legion goes further than that. We
have a mandate from our executive committee just recently asking
that the functions of the Judge Advocate General of the Navy, Air,
and Army be consolidated into one. Mr. Finn is going to present that
aspect of it.

Mr. Brooks, And that would be a separate force?

General Rrrer. Yes. Mr. Finn is going to present that.

Mr. Brooks. Any further questions? Thank you very kindly,
General,

General Rirer. Thank you very much.

Mr. Brooks. Mr. Finn.

Mz, Posron. I am the associate director of the American Legion
Legislative Committee. General Taylor had to leave to go to another
committee meeting, I would like at this time to introduce Mr. Finn
to you.

Mr. Brooks, Just have a seat, Mr. Finn. We are very happy to
have you, sir. You have a prepared statement, Mr. Finn?

STATEMENT OF JOHN J, FINN ON BEHALF OF THE AMERICAN
LEGION

Mr. Finn. 1 have a prepared statement, sir.
(The prepared statement follows:)

Prerarep StatemenTt oF Joux J. Finn, Junce Apvocare, DistrieT oF COLUMBIA
DEPARTMENT OF THE AMERICAN Lecron, Coxcerning H. R. 2498, tae Pro-
rosEp Unirorsm Cope oF Mruirary Justice, Marca 8§, 1949

I. INTRODUCTION OF WITNESS

The witness appears on behalf of the American Legion.

The witness was graduated from Northeastern University, School of Law. He
was admitted to the Massachusetts bar in 1929 and was actively engaged in the
practice of law in the city of Boston from that time until entry into the Navy in
October of 1943, His practice was almost entirely devofed to trial and appellate
work defending negligence and contract cases for insurance companies and others
with a substantial experience in the defense of criminal cases,

Upon entering the service the witness was commissioned a lieutenant (junior
grsdz()) and assigned to the Office of the Judge Advoecate General at Washington
where he served for approximately 33 months in the review of general court
martial cases. For approximately 3 months of that time he served on the board
of review set up in the Judge Advocate General's Office near the end of the war,
The last 4 months of his serviee were spent as recorder and menber of the Ballan-
tine Board set up by the then Secretary of the Navy, Mr. Forrestal, to review and
consider revision of the Articles for the Government of the Navy, the providing
of officers to perform law dutiez and related matters.

The witness also assisted Judge McGuire and his eommittee in its inquiries which
led to the conclusions set out in the report of that committee on, relatively, the
same subject.

The witness is a member of the Masssachusetts Law Society, the American Bar
Association, the Federal Bar of Massachusetts, the Bar of the United States Court
of Claims and of the United States Supreme Court. He is a member of the
Reserve Officers Association of the United States. He is presently the judge
advoeate of the Distriet of Columbia Department of the American Legion.
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II. GENERAL COMMENT

I expeet to confine my remarks to three main categories: (1) Personnel con-
cerned with legal duties in the Navy; (2) jurisdietion of naval courts; (3) review of
cases—all of this in connection with H. R, 2498, the bill here under discussion.

The present bill is an admirable step forward insofar as military and naval
i’ustice i5 concerned.  As will be noted in the commentary of the draftsmen of the
aill, mueh that is contained in the bill is new to the Navy and represents improve-
ments which many have thought long necessary and overdue. The format of the
proposed legislation is also very fine and presents a readable. coherent, and
readily understandable code which will enable those who are compelled to work
with it, if passed, to accomplish their tasks with greater assurance and disnateh
than has been the case in the past,

Furthermore, the purpose of the proposed legislation carries out the ideas of
the American Legion in putting into ene code the law applicable to all the armed
servieces.

No better illustration of the need for such a code can be furnished than the
case of [nited States ex rel. Hirshberg v. Cooke, decided by the United States
Supreme Court February 28, 1949 (17 U. 8, Law Wk. 4223).

1 have attached to this statement, by way of an appendix, some of the objections
which the Legion entertains to the passage of the bill in its present form. Some
of these are in addition to those mentioned by Commander Riter.

My comments regarding the bill are furnished from the standpoint of one who
has had to work with the Articles for the Government of the Navy, as presently
constituted, as a reviewing officer of court-martial cases,

I am mindful of the fact that the purpose of our Military Istablishment is
to be prepared for war and, if it comes, to fight it efficiently and sucecessfully. To
accomplish such a purpose the commanding officers must have discipline and a
means of enforeing order. You can’t have a debating society holding forth in
battle or when a ship is under way.

The question is: Can discipline be enforeced without thwarting justice as the
American people have come to know the term? It is believed that this can be
done and that the present bill goes much further toward accomplishing this ob-
jective than has been the case in the past.

The present Articles for the Government of the Navy were adopted, in the main,
in 1862 (34 U. 8. €., secs. 1200 et seq.). There have been minor changes in the
articles sinee that time, bat none of any significance. Thus, it will be seen that
the situation is substantially different than that prevailing in the Army where
great reforms have been effected as late as 1948 (Publie Law 759, 80th Clong.).

The Navy has not been subjected to the volume of eriticism that has been the
lot of the Army for three reason, in the opinion of this witness, First, it is a
smaller and more compact organization; second, because of smaller size it could
be more efficiently administered from the legal standpoint; and, Third, its powers
to execute, discharge, and dismiss offenders, were not as broad as those granted
to the Army.

The American Legion invites attention to a resolution adopted by the National
Executive Commiftee at its meeting in Indianapolis, Ind., May 3, 4, and 5, 1948,
The resolution reads as follows:

“Whereas, there has been effected a merger of the armed services; and

“Whereas, under the system of military law and justice presently existing and
immediately contemplated, there are or will be a Judge Advocate General in each
of the Army, Navy, and Air Foree; and

“Whereas, the American Legion, interested not only in the economical but also
adequate and capable administration and disposition of legal matters, sees no
reason for the maintenance of three separate legal systems in the armed forees:
Now, therefore, be it

“‘Resolved, That the Congress of the United States before enacting legislation
presently pending in bills presented by the Army revising the Articles of War
and by the Navy revising the Articles for the Government of the Navy be called
upon to instigate an investigation of the present system to the end that more
equitable and just disposition of courts-martial cases be had; that past injustices
in the said system may be remedied; that the preferential treatment of offices
of the Regular services over officers in the Reserves in the matter of retirement
benefits may be abolished; that preferential treatment of officers over enlisted
personnel in regard to conrts martial be abolished;

“That the boards for the review of discharges and dismissals set up under the
GI bill and the boards for the correction of military records for the review of
discharges and dismissals set up under the GI bill and the boards for the correc-
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tion of military records set up under the Reorganization Aect (Public Law 601,
79th Cong., sec. 207) be made to act in accordance with the will of Congress and
the people; and

“That consolidation of all legal offices of the armed foreces may be effected
and in the future be carried out under one head.™

The position of the American Legion with regard (o control of legal functions
is adequately set out in the foregoing resolution. It is presented here and now
for the consideration of Congress.

It will be noted that in England there has been a merger of the Air Force and
Army Judge Advoeate Generals' offices. A civilian has been put in charge,
Due to the recent enactment of the legislation which effects this change, the
Legion has been unable to look into the matter as deeply as it would like, but
refers Congress and this committee to the London Letter in the American Bar
Association Journal, page 75, in the January 1949 edition. The following state-
ment appears therein:

““The position of the Judge Advocate General and the organizaiion of his
department has been under consideration for some time. The Secretary of State
for War, Mr. Shinwell, stated on September 21 in the House of Commons that
the Judge Advocate will, in the future, be appointed on the recommendation of
and be responsible to the Lord Chaneellor, instead of the Secretaries of State for
War and Air. The responsibility for acting or not acting on the Judge Advocate
General’s advice in partieular cases will remain with the Secretary of State
concerned.

“The Judge Advocate General's Department will be reconstituted so as to
separate the funetions of pretrial advice and prosecution from functions of a
judicial character. The former functions will be transferred to directorates in
the Departments of the Secretaries of State for War and Air,

“The Judge Advocate General will also cease to be responsible for the collee-
tion of evidence against, and the prosecution of, war eriminals. These duties
will be carried out in the directorate of the War Office to which the Judge Advo-
eate General's existing military department has been transferred.

““T'he reorganization took place on October 1, 1948, and a statement showing
what are now the main functions of the Judge Advocate General has been circu-
lated. He is to superintend the administration of military and Air Forece law in
the Army and Air Force, respectively, including the provision of deputies and
legal staffs with the prineipal Army and Air Force commands abroad; provide
and appoint judge advocates at trials by courts martial and military courts
held in the United Kingdom and abroad; review the proceedings of courts martial
and of military courts held pursuant to royal warrant (prisoner of war and war
eriminals), including the tendering of legal advice on confirmation, review, or
petition. In the event of its being necessary to quash the proceedings he will make
recommendations to the appropriate Secretary of State or commander in chief
with this object. He will have custody of the proceedings of all courts martial and
military courts, and will give assistance to each Secretary of State in the formula-
tion of any advice it may be necessary to give regarding the proceedings of courts
martial and military courts for the trial of prisoners of war. In his capacity
as legal adviser to the Secretaries of State for War and Air, he will advise them on
general legal questions affecting the Army and Royal Air Foree."”

The remainder of the remarks furnished herewith are made without contempla-
tion of this suggestion, but are based upon the code as proposed in H. R, 2498,

I1I, PERSONNEL

No code can be drawn which will eliminate all abuses. You eannot legislate
changes in human nature.

Unlike the Army, the Navy has not now, and never has had, a corps of lawyers.
Until the recent war it possessed a very small group of officers who were regular
line officers, but who had been sent to law schools. Some of these men were
admitted to the bar of various States. Some, if not most, never were admitted
to any bar. Of all the Judge Advocates General of the Navy, no more than
two, or possibly three, have been lawyers admitted to practice before the bar
of a State of the Union after taking a bar examination. This group was augmented
by the use of a few civilians.

During the last war this cadre of legally trained officers served mainly in
combat or at sea and not, in legal capacities. Most legal billets were filled by
Reserve officers called for the purpose, or by retired officers who had had some
legal training.
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After the conclusion of the war and because of the experiences of the war, the
Navy, being cognizant of the vital need for the services of lawyers, accepted
many Reserve lawyers into the Regular Navy.

All these lawyers are now known as legal specialists. They are officers of the
line, Under the present system it is believed that an officer of this classification
cannot attain to the position of Judge Advoeate General of the Navy unless he
has had experience at sea and in command funetions.

A line officer who eannot take command of a ship should not expeet to progress
rapidly or very far if he is competing with officers who have such qualifications.

itherto the practice was to send officers to sea for a tour of duty after their
legal training. After that tour was completed, they returned to legal duties for
& tour in that capacity. This rotating system, in practice, afforded a man an
opportunity to do legal work about every other 3-year period of his career.

As a result of the present system, at the start of the last war there was a neces-
sity to create the office of the general counsel of the Office of the Under Secretary
of the Navy. This Office took over all contract and legal procurement functions
of the Judge Advocate General’s office. This Office still functions, In effect, it
creates two offices to carry on the legal work of the Navy. Justification for
creation of the Office of the General Counsel and its continuance lies in the fact
that sufficiently able and qualified lawyers have not been and apparently are not
now available in the Office of the Judge Advocate General to earry on the legal
business of the Navy.

In the highly complex field of law it is the belief of thig witness that only one
who devotes his full time to the law can hope to compete on an equal basis with
other legal practitioners,

The system presently in vogue is not changed in the proposed code. Ap-
parently it is anticipated that it will be continued. It is earnestly hoped that
the Congress will set up in the Navy a system similar to the JAG Corps in the
Army. %uch a system at least insures that lawyers will do lawyers' work. It
will have the further advantage of enabling lawyers, to some extent, to be pro-
moted on their ability as lawyers. They will work as lawyers at all times during
their naval eareer and thus furnish the Navy with a type of lawyer qualified to
cope with those outside the service and with whom they must deal in earrying out
their naval duties.

Such a system will have the further advantage, in time, of placing all the legal
activities of the Navy under one head, instead of two, as is now the case. There
will be no divided responsibility, and in all probability great economies ean
be effected as well as greater efficiency promoted,

The big business in which the Navy is engaged requires the acquisition and use
of the best legal brains available, Unless possessors of such qualities can hope
1\? rise to the top, there is no incentive offered them to enter or remain in the
Navy.

1V. JURISDICTION

The American Legion calls aftention to the expanded jurisdiction conferred
upon military courts in the proposed code. It may be that such is necessary.
atomic warfare comes, there i the distinet porbability that within a few hours
after the commencement of hostilities, all activities in America would be subject
to martial or military law. All people would then become subject to the proposed
or a similar code. At least mi?iiar_v commissions would take the place of eivil
courts.

There has been of late a seemingly increasing inelination to widen the jurisdie-
tion of military authority. 1In the past, Congress has zealously guarded the
distinetion between the ecivilian and the military indicated as essential by the
writers of the Constitution.

The military has not always been content to remain within constitutional or
statutory limits in this regard., Witness the cases of Duncan v. Kahanamoku
(327 U. 8. 304); United Slales ex rel Hirshberg v. Cooke (17 1. 8. Law WK. 4223)
Roshorough v. Rosszell (150 F. 2d 809,

The American Legion is certain that the majority of those in the military and
naval service intend to carry out their assigned tasks with the American spirit in
mind and within limits imposed by statute and the Constitution. However,
wherever an authority is granted, there will always be some who will take advan-
tage thereof and abuse it; some through ignorance, and a smaller number through
srﬁitmr.\‘ willfulness.

With this in mind, it is the position of the Legion that the proposals in H. R
2408 in regard fto jurisdietion should undergo the close serutiny of all coneerned
before passage.
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It may be that with its better facilities for cbtaining information, because of
world conditions, and possible defects in the present codes, the Congress will
believe it proper to enlarge the jurisdiction as proposed or confer it to a greater
extent.

In order to provide for temporary situations, and to correct the present codes,
however, we should not surrender so much of our liberties that our form of govern-
ment may or will be endangered.

If Congress, in its wisdom, decides it is necessary to widen jurisdiction, it is
believed that professionally trained lawyers should administer the code. 'There
is an almost vital necessity to provide an adequate and foolproof svstem of review.
If juriscdiction is to be enlarged, it behooves us to enlarge the powers of the boards
that are to review the actions of military courts and not so to cireumseribe the
activities of such boards that they are or can be rendered impotent in time of
emergency or hysteria.

V. REVIEW

The review procedures in the proposed bill are a long advance. It will be noted
from the comments of the draftsmen that many of the procedures set up in this
respect are entirely new to the Navy,

he Articles for the Governiment of the Navy make no provision for boards of
eview. Latein World War 11 there was set up in the Office of the Judge Advocate
General one such board.  Its functions was to review sueh cases, with a few excep-
tions, which the officers charged with the duty of primary review in said Office
were conviticed should be set aside, Said board rarely handled a case which had
been passed as legal.

When court-martial cases arrived in the Office of the Judge Advoecate General,
each was read by a single officer. If he passed it, the case was sent to the Bureau
of Personnel for action on the sentence. No other legal review was had. On the
other hand, should such officer determine the conviction was improper and seek
to set it aside, the case was then reviewed by each of his superiors.  If any superior
disagreed, the case was passed as legal—sometimes, when passed by an intermedi-
ate superior of the first officer, the Judge Advoecate General never saw the case.
What officer whose fitness reports were to be marked by the intermediate officer
Eould have the temerity to go over his head and appeal to the Judge Advocate

weneral?

Under the syvstem then, and even now, in vogue the officer who found or finds
errors of law in a number of cases caused and causes a slow-down in the work
turned out. A commanding officer, anxious to make a record for production, is
not fully appreeiative of the work of one who, because of his helief that legal vio-
lations have occurred, insists on writing an opinion. Such a reviewing officer,
who in private life might be commended for his meticulous care and devotion to
duty, might not receive as satisfactory a fitness report as one who, because of
laziness, negligence, or ignorance, passes a case without writing an opinion.

In this connection it is believed that some figures which are to be found in the
minority report of the Ballantine Board appointed by the Secretary of the Navy,
which reported to the Secretary of the Navy on April 24, 1946, will be of interest
to the committee. z

Figures

In fiscal year 1945, 27,861 general courts-martial cases were received in the
Office of the Judge Advocate General of the Navy. Only 60 of these cases were
set aside in toto (0.21 percent) by that Office. Sixty-nine more were set aside in
toto by convening authorities (0.24 percent). Thus, in the entire Navy, 129 cases,
or 0.4 percent, of general courts-martial trials were set aside in toto, The total
number of cases resulting in acquittals, reversals, nolle prosequis, and in which
pleas in bar were sustained, were 682, or 2 percent,

The annual report of the Director of the Administrative Office of United States
Courts for 1945 under the report of the Judicial Conference of Senior Circuit
Judges indicates that 41,653 defendants were indicted in the yvear 1845. Of these
34,117 were convieted, and 7,536, or 18 percent, were not convicted. Of this
7,586, 6,369 were dismissed and 1,167 acquitted. The same report shows that
in appeals in criminal cases in Federal courts, 18.6 percent of the convictions
considered in 1945 were reversed.

In short, these figures show that naval courts, eomposed of legally inexperienced
personnel, in considering cases handled by men also generally inexperienced or
improperly chosen for their duties, freed only 1.9 percent of the aceused brought
before them, as compared to the 18 percent in Federal courts, presided over by
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lliéetimle judges considering cases presented by professional lawyers, a ratio of
to 1.
In reviews by convening authorities and the JAG office, 0.4 percent of general
courts-martial cases were set aside in foto. This must be contrasted with the
18.6 percent of cases set aside by the Federal courts, a ratio of 4624 to 1. If we
assume for the sake of argument that 90 preeent of the Navy cases were either
pleas of guilty or cases where an appeal ordinarily would not be taken, and use
gngi_v tliw remaining 10 percent, on the basis of review we find the ratio is still
5% to 1.

Today the situation has been somewhat improved by the use of “panels” for
the review of certain cases. The panels, however, are far removed from the
Judge Advocate General, and the possibility of one man overruling the work and
views of several still remains. Their use has no legal sanction in that they are
not required by law and could be aholished if a Judge Advocate General desired
to take such action.

Such a system should not exist and an attempt is made to eliminate it by the
proposed code.

It is the belief of the American Legion that the dangers presently and formerly
existing have not been effectively prevented in H, R, 2408, The possibility that,
in time of emergency, or manpower shortages, real or imagined, the former prac-
tices will be reestablished should be effectually barred.

Former Chief Justice and President Taft once said when discussing civilian
courts: “It is not only important that justice be done; it is equally important
that the publie believe that justice is being done."” :

The people in America have the idea that the Military Ilstablishments are con-
trolled by ecivilinns, The Commander in Chief and the heads of our defense,
military and naval departments, are civilians. When our youth is drafted into
the service, it is & board consisting of civilians which determines the fact.

However, in cases of those who get into trouble in the armed services, there is
no effective civilian control over the type of release the alleged wrong-doer
receives,

A man may receive an administrative, bad-conduct, or dishonorable discharge.
It is the belief of the American Legion that all such severances from the service
should not be effected until a hoard of civilians has passed upon them.

Many military men have no conception of the effect of one of these discharges.
The witness has heard a marine colonel state that a bad-conduct discharge was
no more serious than would be the case if 4 boy after working for some time for
an emplover, was refused a letter of recommendation upon leaving his job.

We know such is not the case. Many boys have been denied the opportunity
1o go to school, find employment and enjoy life as others do for an indiscretion
committed in the military or naval service, as a result of which they received
discharges other than honorable or under honorable conditions.

Generally in civilian life, when one has been convieted and serves his sentence,
he has been deemed to have paid his debt to society. The stigma of a bad-
conduet, or dishonorable, and some types of administrative discharge follows a
boy through life. Such discharges, ete., should only be given if thoroughly
deserved. . ]

A review by an officer whose promotion, even eareer, depends upon his relations
to and with his superior officers eannot, in the nature of things, be that type of
imparfial review which should be afforded to maintain the confidence of the
American people that when their boys are drafted or otherwise enter into military
or naval service, they will get a fair deal.

When & case gets to the review stage the question of the deterrent effect of the
sentence upon them, tempted to commit the same acts and the consequent aid
and assistance to the maintenance of discipline, is absent. Generally, at least
insofar as the Navy was concerned in the last war, the review takes lace months
after the conelusion of the trial, and the shipmates of the offender have shipped
out or are far removed from the place where the offense took place. il

Thus it eannot be suecessfully and convincingly argued that a proper civilian
review would handeuff the command in enforeing diseipline. -

My comments, in the appendix below, relative to the proposed article 67, are
applicable here.

view by such a group wounld have a deterrent effect, on some commanders,
I it is contemplated that wider jurisdietion is to be granted to the armed services,
the power and authority of this council intended to be set up should be sub-
stantially broadened from that given it in the proposed code.
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VI. APPENDIX

Diseussion here will be confined, in the main, to matters not touched upon in
the statement made by Commander Riter. An attempt will be made to discuss
lhf; various articles in their numerical order and as they appear in the proposed
code.

Article II, section 1, indicates that persons are subjeef to the code who are
called, ete., “* * * to duty in or for training in, the armed forces, from the
dates th:ey ':‘a,re‘required by the terms of the ecall, draft, or order to obey the
BAme; i

Instead of making this code consistent with section 12 of Public Law 759, it is
believed this section nullified the latter act.

It is not believed that, until a person is actually sworn into the armed forces, a
military court should have any jurisdietion over him for offenses which it is
believed this clause is attempting to anticipate and provide for. Until a person
i actually inducted into the armed forces, he remains a civilian, and he should be
tried, if he has committed an offense, by civilian courts. During the past war, the
eivil courts handled this type of situation adequately.

Article 11, section 3, provides that Reserve personnel who are voluntarily on
innctive duty training, authorized by written orders are to be subject to the code.

Without further implementation and eclarification it is believed that this
section as worded is far too broad to accomplish what is apparently in the mind
of the draftsman. There is no question but what persons in the Reserve who are
using expensive equipment of the armed forees should be subjeet to such a code
for offenses arising out of the use of, or while they are using, the said equipment.
As written, the clause allows too great latitude and ereates too much unecertainty
to be allowed to stand.

Article I1, sections 11 and .12, indicate additional persons, mostly civilians,
who are to be held subject to the code.

It is realized that presently the armed forces have the power to court martial
some of these individuals. It is the position of the American Legion that broad-
ening the jurisdiction to try civilians, as is attempted here, should be very charily
extended. If the Congress believes that the armed forces should be allowed to
try these people under such a code, the American Legion would not raise too
strenuous an objeetion. We believe, however, that any sueh right should be
closely restrieted and eircumspectly granted.

Article LI (a). Jurisdietion to try certain personnel:

“Reserve personnel of the armed forces who are charged with having committed,
while in a status in which they are subject to this code, any offense against this
code may be retained in such status or, whether or not such status has terminated,
placed in an active-duly status for diseiplinary action, without their consent,
but not for a longer period of time than may be required for such action.”

It is suggested that this seetion should have a definite time limit inserted for
the reason that, as drawn, it creates the possibility of persons being confined
without trial for substantial periods of time.

‘““Article IV (b). If the President fails to convene a general court martial within
6 months from the presentation of an application for trial under this article, the
Secretary of the Department shall substitute for the dismissal ordered by the
President a form of discharge authorized for administrative issuance.”

This section as written provides to greaf latitude and should be furnished with
additional safeguards in order that, if a court martial is asked for, it can be had.
As written, should the application beeome lost or pigeonholed and never reach
the President within the G-month period allowed, the service involved could
administratively discharge thie officer.

In general, with respect to all dismissals not only with regard to officers, but
also as to enlisted men, it is the position of the American Legion that at the very
least, if there is neeessity to administratively discharge and a man is to be dis-
charged administratively, he should be given a hearing before some board set up
for the purpose. We have not been furnished with figures, but complaints which
have come to our attention indicate that literally thousands of persons received
administrative discharges from the armed forces during the last war. Many
of these allegedly received no hearing before any type of tribunal, board, or court.

It is not believed that many officers have a true conception of what ultimate
effect this type of severance from the armed services has upon the future of the
person dismissed. Any severance from the service, other than an honorable dis-
charge or similar action, has deprived boys of the opportunity to go to college,
to obtain employment, and generally has created situations which, in many in-
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stances, have been grossly unfair. Certainly suech procedure is not in accord with
American principles of justice.

Article 15 (b) provides that the Secretary of a department may, by regulation,
limit the powers granted under this section generally.

Section (e) provides that the Secretary of the Department may, by regulation,
specifically preseribe the punishments authorized by the section.

It ig believed that the powers and punishments should be subjeet to the regula-
tion of the President or at least the Secretary of National Defense, One of the
complaints leveled at the armed services was the wide disparity in punishments,
even in different commands of the same service. Passage of these sections will
not remedy, but certainly create additional basis for complaint. If the powers
and punishments indicated in this article emanate from one souree, such action
will insure uniformity of punishment for the same type of offense and a uniform
exercise of powers throughout the armed services.

Article 15 (d) provides for an appeal through proper channels, but indicates the
person may be required to serve the punishment adjudged in the meantime. In
practice, it is believed that this section will prove to be a nullity. Possibly it
will serve to elear the record of an individual, however.

Artitl:]es 22 through 29 discuss the appointment and composition of courts
martial,

It iz greatly feared that the matter which has caused the greatest amount of
discussion sinee the close of the last war; namely, control by command over the
funetions of the eourts, has not been remedied by the proposed sections. This
aspect is emphasized by article 27, wherein it is provided that for each general
and special court martial the convening authority shall appoint trial and defense
counsel, ete. It is impossible for me to conceive that a person represented by
designated counsel, from the staff of the command which has determined he is to
be tried, will be felt to have received the vigorous defense which the American
system has indicated one can expeet in our courts. Even if the person is most
vigorously defended, such a set-up is suspected and, even under the most en-
lightened administration, if a conviction ensues, criticism will always follow.

The question of availability exists. See comment under article 38 on this point.

Article 29 provides for absent and additional members. The procedures sug-
gested in paragraphs (b) and (¢) of said article, for ap]}:)im.mcm. of additional
members after the absence of cortain members is not conducive to confidence that
the conviction, if any, handed down by such a eourt would be correct. It is the
position of the American Legion that once trial has started before a court, if, for
any reason, absences among the membership acerue, the remaining members of
the court should proceed to a finding. Provision ean always be made in regard
to general courts martial for having sufficient members appointed to the court to
take care of the possibility that a member may not be able to fulfill his duties.

Article 34 (b) reads as follows:

“If the charges or specifications are not formally correct or do not conform to
the substance of the evidence contained in the report of the investigating officer,
formal corrections, and such changes in the charges and 3Peciﬁcat ions as are
needed to make them conform to the evidence may be made.”

Without additional clarification this elause as it stands is objectionable. If the
intent is to allow changes in the charges and specifications if clerical and typo-
gmghica! errors appear, there would be no objection to this section, except that it
probably would be simpler to state that that type of error is contemplated and is
to be corrected. However, when power is given as it apparently is herein to make
changes in the charges and specifications to make them conform fo the evidence,
it is felt that such power in the hands of unserupulous persons ean lead to great
abuses and certainly it is not believed that the commiftee would authorize a law
of this nature. Placing curbs on this power in a manual is not a sufficient guar-
antee against abuses. The curbs should be specifically get out in the code.

Article 37, which deals with unlawfully influencing the action of the court, has
been dealt with at length by Commander Riter. In addition to the comment
made by him with which this witness agrees, it is noted that no penalty for viola-
tion of this artiele is set out in the article itself. The notes indicate that article 98
makes violation an offense. It probably would be more effective to indicate in
the article itself that it is an offense.

In article 38 (b) it is provided that an accused shall have the right to be repre-
sented in his defense among others by military counsel of his own selection if
reasonably available.

The provision of reasonable availability has been the cause of most of the
criticism which has come to fthe attention of this witness with relation fo the
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furnishing of counsel, by the command, to a defendant. If counsel has been reason-
ably suecessful in defending culprits, his availability ceases or, in some instances,
he has been made what is in this cudc called trial counsel, and thus obviously has
been unavailable to defend cases. It is believed that some effort should be made
if humanly possible to remove this restrietion, not only in respeet to this seetion,
but wherever it appears in other sections and artieles of the code.

Article 43 deals with the statute of limitations. Seection (f) (3), if it is intended
to be confined to military personnel in its application, is probably proper; but if
it is intended by this means to enlarge the jurisdicetion to make civilians responsible
or to acquire jurisdiction over them, it is not believed that the section has any
place in a military code of this nature.

Article 44 (d) deals with former jeopardy. In addition to what has been said
by Commander Riter, the question arises as to what happens if a finding of “not
guilty” is entered. The article, as written, deals only with findings of guilty. In
the opinion of this witness, this section, after the first semicolon in line 23, on
page 37, should be stricken.

Article 48 deals with contempt. While it is believed that a court of the type
indicated or a eommission should have the power to punish military personnel
guilty of contempts, this section is so broad that it gives latitude for abuse, If
counsel who is a civilian ap{)enrs before such court or commission, he can arbitrar-
ily be held in contempt. It is believed that a more satisfactory section, at least
in regard to civilians, could be drawn if certification was made by the military
court to a United States attorney as is provided in article 47 (8), (b), and (e).
It should be noted that the proposed A. g N. article 35 makes such a provision,

Article 49 deals with the use of depositions. It seems to the Legion that this
section loses sight of the aneient right afforded in English and American justice of
the right of confrontation of an accused by his aceusers.

It is beiieved that no greater latitude with regard to the use of depositions
should be allowed in the proposed code than is presently allowed under the rules
of eriminal procedure presently in effect in the United States courts.

In this connection, in the present naval practice, a provision exists for the use
of depositions, but, if used, the sentence given is not to exceed one year. In
practice in the Navy during the war, if a man was charged with three offenses,
the Navy felt that it was justified in using depositions anﬁ in sentencing, and ap-
proving a sentence, in such a case for the term of 3 years.

It seems that the military services were able to get along from their inception
until comparatively recent times without the use of depositions to conviet
alleged guilty parties. In these days of airplane and other means of rapid {rans-
portation, the necessity for the use of depositions seems to be less apparent than
ever.

Article 52 deals with the number of votes required for a convietion under
various circumstances, In each instance but one, there is a qualification indica-
tive of the fact that the required number of votes is to be determined based upon
the number of members present at the time the vote is taken. It is not believed
that this qualifieation is necessary. It is the position of the American Legion that
all the persons who sat upon the court shoulg be present at the time of the vote.
Such requirement will eliminate any possibility of eriticism.

Article 62 (a) is not believed to be proper. Generally speaking, when the
charges against the defendant have been dismissed in a criminal trial, such
action is tantamount to an acquittal and, in most jurisdictions, a retrial cannot
be had. This section, as written, allows the convening authority two bites or
more of the apple and leaves wide latitude for abuse. Seection (b) under said
article also leaves room for abuses in the way of “doctoring'” records and, unless
safeguards of a substantial nature ean be and are inserted in this seetion, it is not
believed that the power should be granted.

Article 63 provides for rehearings if a convening authority disapproves the
findings and sentence of a court martial. It is assumed that this gives a con-
vening authority power to order a rehearing in a case where an acquittal has been
returned, or that, in a case where a man has been charged with murder. if a man-
glaughter conviction is returned, after voicing disapproval the convening asuthority
can return the record to the court. In the code, as written, and with the control
that the convening authority has over the courts and the officers thereof, this
type of section countenances continuance of the abuse complained of so frequently
in the last war to the effect that convening authorities ordered the courts to
find as he desired. It is believed that, if it is found necessary to have such a
provision, section (b) under said article could be more simply stated if it were
‘unequivoeably indicated therein that there was to be no rehearing if an acquittal
resulted upon the first hearing of the charges,
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Article 66 provides for reviews by boards of review. The Navy has never
had anything comparable to this procedure. In section (b) of the article, there
is indicated the types of cases which are to be referred to such boards. It is
felt that the type of cases such boards are to consider should include cases where
confinement for 1 vear is assessed, so that in line 8, on page 53, it should indicate
that the confinement should be “* * # for L year or more” rather than “for
more than 1 year.”

Section (e) in said article has been commented upon at length by Commander
Riter. This witness concurs in his views. It is earnestly hoped that the Congress
will not pass any law which includes such a provision.

Article 67 sets up the Judicial Council and has been considered by Commander
Riter. This is unquestionably a long step forward and may be the means of
eliminating many ul‘ the abuses and complaints which have plagued the military
with reference to court martial. It is believed that the tenure of the members
of the council should be firmly established by legislation. The appointments
should be by the President, by and with the consent of the Senate. The provision
that the members be admitted to practice before the Supreme Court of the United
States means very little, the requirements for admission to that Court being solely
that one has been admitted to the bar of the highest court of a Stafe, Another
eriticism is that the type of cases which the said council is to review are, in the
opinion of this witness, too limited. It is my firm convietion that if adequate
civilian review-is had of every ease in which a discharge, other than honorable
or under honorable conditions, or a dismissal from the service, or in cases where
sentences of death or of 1 vear or more have been assessed, there will be a sub-
stantial lessening in the number of complaints against the type of justice afforded
in military courts. [ would be tempted to go so far as to say that a board of the
type indicated, if established with sufliciently ample powers, could almost be said
to eliminate the necessity for any other reform in the eourt-martial system.  With
sufficiently broad powers, the boards of review provided for otherwise in this code
would be unnecessary.

For these reasons I repeat that the provisions of this seetion providing for (he
eases which are to be considered by such a board are too limited.

Article 69 provides for review of cases other than those previously indicated.
It merely indicates that such records shall be examined in the Office of the JAG.
1If previous sections of the proposed code, particularly article 66, section (b) are
passed in their present form, the instant section creates the possibility that a
person not & lawyer would be passing upon a record of eonviction in which a
sentence of 1 vear had been assessed. In the Office of the JAG of the Navy, it has
long been the practice to have law students review court-martial records. It is
believed that only persons trained in the law and members of the bar should be
allowed to act in this capacity.

It will be noted that only if the findings or sentence are found unsupported in
law will records be referred to a board of review and that, if so referred. there will
be no further review by the Judicial Council. These limitations are not compat-
ible with the type of réview that should be had. In effect, if a law student tries
to set a case aside, then and only then will the case be reviewed by trained lawyers.
{f the untrained individual (inthe sense that he is not a lawyer) passes the case,
it is assumed that there will be no further review.

The provisions of article 70, providing for appellate counsel, are satisfactory in
so far as Government counsel is concerned. It constitutes a forward step in other
respects. It is not believed, however, that the JAG should appoint the appellate
defense counsel under the system contemplated by this code, It would be fairer
and more consonant with American prineiples if such counsel were appointed by
the Judicial Couneil.

Article 71 provides limitations on the execution of sentences extending to death
or involving a general or flag officer, The proviso with regard to death sentences
ig laudable. 'lshm: part relating to general or flag officers is a departure from the
present Articles for the Government of the Navy. Presently no officer may be
dismissed from the service until his convietion and sentence has been approved
by the President. This witness sees no reason why there should be any departure
from past practice of a restriction as indicated.

Section (b) of said article is also a departure from established practice, at least in
the Navy. It is a departure which does not seem to be warranted, Technically,
section (¢) is a departure from present Navy practice. Now at least technically,
the Secretary of the Navy must approve the type of sentence indicated herein. A
danger exists in this section in the limitation or proviso that the sentence must be
guspended. There does not appear to be any real reason why a change from the

present system is warranted.
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Article 73 has been previously discussed by Commander Riter, with whose
comments [ agree.

Articles 74 through 134 list the punicive articles. Many of the punishments
available to a court listed in these sections are drastie. 1t is the view of the
American Legion that the Congress should spell out the limitation of punishment
and should not leave such a serious matter to the cavriece or action of a court which
many times may be unaware of the seriousness of the offense charged.

Article 94 indicates that a person under certain ecircumstances who “ereates
any violence or disturbance is guilty of mutiny” and is liable to be punished by
death. In the opinion of this witness, the quoted words should be stricken from
this section for the reason that much too wide latitude is given under the section
as written, If a person became involved in an altercation in a publie street, and
if this section is literally interpreted, he could be held to be a mutineer.

Article 106 refers to “lurking.” This is much too broad a proviso in seope and
punishment for such an offense. If the section was meant to convey “lurking
and acting as a spy,’’ ete., rather than “lurking or acting,” ete., there would ba
no objection, and the American Legion believes there is necessity for such a
statute.

Article 107, as written, should also make provision that any person who prepares
or makes or directs the preparation of a statement of the nature indicated, in
addition to the one who signs sueh a record, should be punished as indicated.

Article 118, section 3, as written, provides too much latitude to be passed as
written. As this witness sees it, a drunken driver could be convieted of murder
under this seetion.

Article 140 provides for delegation of the President's authority and for the
subdelegation of such authority, This section is much joo broad and in practice
it is feared will result in delegation of aunthority, specifically invested in indi-
viduals in the code as written, to too great an extent. In the notes furnished by
the draftsman of the bill, it is indicated that this is a provision of law already
existent. Such is not believed by this witness to be the case since it will be noted
that the reference is contained in title I of Public Law 759, dealing with gelective
service, whereas the military-law aspects of said law are incorporated in title L1,

Mr. Broogs. Congress is about to go into session.

We can continue for a while, but the time that we can continue
will be limited due to the fact that this committee has two bills
upon the calendar for consideration today. I just suggest that, with
deep regrets.

My, Finn, If it pleases the committee, I do not intend to read this
statement. But I do want to make one comment with reference to it.

On page 10 and 11 they have included the article 67 in the proposed
code. It should be deleted and it should not be a part of my state-
ment.

Mr. Brooxs. If it is all right with the committee, we can run to,
we will say, about 11:30.

Mr. AxpersoN. All right,

Mr. Brooks. And we better plan to adjourn by that time, as there
is an appropriation bill ahead and our bills will come up next.

Mr, Finy, I appreciate the committee’s position, except the
difficulty is that 1 ﬁad so many things to discuss here. I had figured
1 might have a full hour to do it and I laid my plans accordingly.

Mr, Brooks, Well, we can meet tomorrow and conelude tomorrow,
But, of course, it is not due to the position of the committee, in fram-
ing the legislative schedule on the floor of the House. We are helpless
there to change the situation.

Mr. Finy. I understand that perfectly.

Mr. Finn. Now on the question that the chairman just asked with
relation to one Judge Advocate General, at the May meeting of the
national executive committee at Indianapolis there was passed a
resolution which is contained on page 3 of my statement in its entirety
and in that statement, after preambles and so forth indicating what
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the position of the Legion is with relation to all phases of military
justice, including discharges, dismissals, boards for the review of
discharges and dismissals under the GI bill of rights, and so forth,
there is the conclusion that the Legion is in favor of consolidation of
all legal officers of the armed forees and that it may be effected and in
the future carried out under one head.

Now I appreciate that, perhaps, is a funetion which is perhaps a basis
for additional legislation and perhaps it cannot be considered at this
time, but I want to leave and I think the Legion wants me to leave
with this ecommittee the impression that we are strongly in favor of
that procedure.

We are all the more strongly in favor of that procedure because now
the Navy has no such corps, that is no such system whatsoever.

Mr. Evston. You contemplate Navy officers trying men in the
Army, and vice versa?

Mr, Fixn. I eannot see that it would make much difference, sir.

The offense that is charged would be the same whether it is the Army
or the Navy.

I would say this, frankly: In my statement I have also referred to
the London letter to the American Bar Association which appears in
the January issue of the American Bar Association Journal, which
calls attention to the present system in England, where they have
combined the JAG in the Air Force and the Army.

They have not as yet put the Navy into that system. And I have
set out there insofar as we are at the present able to ascertain the
present system in England with relation to court martial.

As was suggested here yesterday to the committee the Lord Chan-
cellor of England now is in charge of all court-martial functions—a
civ}ijl_ian head. The judge advocate general is in his office and reports
to him.

Mr. Duraam. That would carry out further the unification act,
certainly,

Mr. Fixn. Yes, sir; that is our position in the Legion.

Mr. Brooks. You are not recommending that the Supreme Court
be head of the unified Judge Advocate General’s Department, are you?

Mr. Frny. No, sir. And in my comments with relation to this
judicial eouncil, T feel 1 will touch upon some of those positions if T
have time.

The suggestion here is emanating from me as an officer who for 33
months reviewed cases in the Office of the Judge Advocate General—
and I may say that T was very, very well treated in the Office of the
Judge Advocate General, both by Admiral Russell, Admiral Colclough,
and Admiral Gatch, under all of whom T served.

You cannot draw up any code that is geing to eliminate abuses and
vou cannot legislate changes in human nature. However, as long as
vou have a system such as you have in the Navy where you have legal
officers or legal specialists as they call them, and no specific corps, you
are always going to be confronted with the fear that officers have, that
their actions will not meet with the approval of the person who is
going to mark their fitness report.

Now that is the thing which permeates this entire system and which
is not apparent on the surface. Now I have seen officers in review
sections who are mortally afraid of their commanding officers.

}')I;ha,t. is a system which should be eliminated insofar as it is practi-
cable.
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Mr. Duraas. Once marked, they are never changed.

Mr. Fixxn. Correct, sir.

Now the main things that T wanted to tallk about are these. There
are three things: One is the jurisdiction. Another is the personnel.
The third is the reviews. I speak of jurisdiction because I note, and
I think the committee will note, that in this bill the jm*isdictinn of
naval and military courts generally has been substanfially enlarged.

Now it is for this committee and for the Congress to determine
whether or not the American people will want that sort of thing. If
we have an atomie war, which from all indications we will have in the
future, there will be immediately declared martial law in this country.

We will have military commissions acting upon the lawyer. And
bear in mind that you cannot, as I see it, by legislation even under the
Constitution impose strictures within which tfe nilitary will confine
themselves.

Witness the ease of Duncan against Kahanamoku, which was
decided by the Supreme Court of the United States, where during the
war the Army incarcerated a man who was a stock broker for alleged
embezzlement and kept him in jail for 3 years even though the civil
courts were funectioning, The Supreme Court said that that was
wrong.

Witness this Hirshberg case that was decided only a week or so ago
where a man had been honorably discharged from the Navy and had
subsequently been brought back because he had reenlisted and tried
by a naval courts martial. And the Supreme Court set that case aside.

So when you are dealing with jurisdietion and you are going to en-
large the scope of the jurisdiction which you are giving, you should do
it, I believe, very carefully and very cirenmspectly and, if in the
wisdom of Congress it is felt it is necessary, the American Legion
would have no real objection to that, provided that when you set up
your boards of review you give them wide and broad powers to review
the facts and the law.

Otherwise I am very fearful for our form of government under this
system.

yMl'. Euston. The board of review under the bill does review the
facts. It is the Judicial Council that does not review the facts.

Mr. Fixn. Correct, sir; but the board of review, bear in mind, as I
understand it, is to be generally consisting of officers, all of whom are
generally or at least insofar as the one board of review which has been
set up in the Navy is concerned, subject to one head who marks their
fitness reports. d if he does not agree with what the board does,
then what?

Mpr. PramLsin. Is it your view that the Judicial Council should also
review the facts as well as the law?

Mr. Finn. Correct, sir, absolutely. And I believe that the Judicial
Council should have its powers so broadened that it will be able to
review the facts and the law. And I believe that if they are civilians
that is the only way that you will be able to get away from this com-
mand influence that has been talked about on the review level.

Now I do not know anything about the command influence on the
tral level.

Mr. Erstox. Do you not think you would get away from that if
you had a separate corps, such as a separate Judge Advocate General's
Clorps in the Army, and they select the board of review and the board
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of review review the facts in the case? Does that not remove it from
command influence?

Mr. Finn. No, sir; I do not believe so. For example, suppose you
and I and Mr. Smart here are members of a board of review. 1 do
not know exsu’:tl?r how it funetions in the Army, but I know that per-
haps the three of us will be subordinate to an officer who is in charge of
all the boards of review.

Now, if you and Mr. Smart here and I adopt a position which is
contrary to the position taken by that man who is in charge of all the
boards and he does not agree with us and we insist that we are right
and we fight our position to a conclusion and we incur his wrath, we
will never get anywhere in the service thereafter.

We will get a bad fitness report and every time we come up for pro-
motion that fitness report will be in front of those boards that consider
our promotion. So I say I am very fearful, sir, at the very least, that
that is not the effective way of giving the type of review which I con-
sider to be necessary.

Mr. Evgron. ‘V@{l, the point I am making is if they are all selected
in the Judge Advocate General's Department.

Mr, Finn, Yes, sir.

Mr. Euston. A separate corps.

Mr. Fixw. Yes, sir,

Mr. Evstoxn. They certainly would be removed from any command
i]uﬁue?fce, except the influence possibly of the Judge Advocate General

self.

Mr. Fixn. You have command there, too, sir.

Mr. Erston. You have command, but you only have command so
far as law enforcement is concerned.

Mr, Finn. Correct, sir,

Mr. Euson. And the administration of justice is concerned,

Mr, Finn. Yes, sir. But you still have the fact—and may I
digress a moment by making this statement——

Mr. Euston. Well, you glink that the Judge Advocate General
would be apt to have an opinion about any case which he would try
to impose on the board of review?

Mr. Finn. No, sir.

Mr. Erston. That he himself had nothing to do with the trial of
the charges, the preferring of the charges, and the accused was not at
any time under his command?

r. Fin~. Idonot exactly say “Yes” or “No’' to that, sir. ButIdo
know that there is the possibility existent. Now I do not say that it is
always exercised, but I say there is the possibility existent that a Judge
Advocate General—not the ones whom I know, but there is the possi-
bility that one can take issue with an officer to such a point that that
officer will not be able to progress in his career.

And by giving that officer poor-fitness reports it can be done. Now
I say the only way you can elminate it is to have civilians review these
cases where you give a man a discharge of a year or more or where you
give him an unconditional discharge or any kind of discharge which is
otherwise than honorable or unhonorable conditions.

If you let a man out of the service under these undesirable discharges
the type that is handed out in the service, they should have a review
of their cases by a civilian board.

Mr. Erston. You are referring now solely to what is called the
Judicial Council?
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Mr. FinN. Yes, sir.

Mr. EvstoN. You would not want the boards of review in the Judge
Advocate General’s Department to be civilians, would you?

Mr. Fixn. No, sir. I have stated in my statement, if I may say
to you, Mr. Elston, that in my personal opinion if you created these
boards called the Judicial Council and gave them wide enough powers
it would almost be unnecessary to change any of the whole military
system because that board would exercise a function which is civilian
in character and which is more consonant with American principles
than you could possibly have when officers administer it.

Mr. Eusrox. Of course, there is no one more in favor of a complete
and thorough and fair review than I am,

Mr. Finn. I know you are, sir.

Mr. Evston. But I go back to the jurisdiction of the United States
Circuit Court of Appeals in criminal cases. They have the authority
only to review on questions of law.

Mz, Finn. Yes, sir.

Mr. EvsTon, Nuw, I would just like to have your viewpoint about
why you should make a distinction between a case in the civil courts
and a case in the military courts?

Mr. Finn. Yes, sir. do that for this reason, sir. If T am a young
boy of 17 years of age, and I go before a draft board, a group oly civil-
ians just like you gentlemen say, “ You are the boy that is to go in the
service tomorrow.”’

Now, that induetion into the service is solely a civilian proposition.
Now you go into the service under civilian aegis, let us say. But do
you come out under civilian aegis? Does anybody that is a civilian
see what has happened to you when you have been in service?

And suppose you have gotten an undesirable or a dishonorable dis-
charge? It seems to me—and the Legion agrees with this position—
that that type of person should have a review by civilians of the dis-
charge which he received.

May I say to you—and I think T have included it in the state-
ment—I talked to a marine colonel who is in charge and has been for
a considerable period of disciplinary functions in the Bureau of Naval
Personnel, on one of these boards that I served upon, and he said,
“Do you know what a bad-conduet discharge means?” and I said, “1
do.” He said, “All it means is that if T work for the General Motors
Corp. and I quit my job they don't give me a letter of recommendation
to my next job.”

Now that is not the attitude of most people in the service, but the
point that I am trying to bring out is that we should eliminate the
possibility that a person of that type ean with those ideas discharge
a person without a review by the same type of people that put him
into the service; the civilian, for example.

Now that goes into the question of jurisdiction furthermore. You
are enla.éging your jurisdiction. You are making naval officers or
Army officers who are Reserves subject to this code, under certain
circumstances.

You also make the boy who is drafted, for example, subject to it.
I believe until he holds up his right hand and swears that he is
going to defend the Constitution and gets into the service that there
should not be any trial of that boy by a court martial.
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But this bill provides for it. And I think that the provisions—
which 1 think is article 2, section 1 or 3 of the proposed code—has the
possibility existent in it that that type of boy wilf be tried by a court
martial.

And I do not believe it should be done. T believe that civil courts
during this past war took care of that situation adequately and well.

Mr. Brooxks. Let me ask you this, Mr. Finn.

Mr. Finn. Yes, sir.

Mr. Brooxs. You suggest a review all the way down the line of
both the law and the facts?

Mr. Fixn. No, sir; I would not be too particular about that, pro-
vided at the end of the line, sir, in this Judicial Council, where the
civilians sit, you would have that type of review.

Mr. Brooxs. Well, of course you meet the situation there that the
Judicial Council met long after the trial and away from the witnesses
and not have a chance to pass on their eredulity or eredibility?

Mr. Finn. If you please, sir, during the war—I cannot give you
accurate figures, but it seemed to me that the average time that
elapsed from the date of the end of the trial to the time the cases
were reviewed in the Office of the Judge Advocate General was at
least 60 days.

Sometimes it was months—6 months. The argument that you are
so far removed from the situation by the time it gets to the Judicial
Couneil to me does not mean a great deal for that reason, that the
bloardslof review do not get the cases until a very substantial time has
elapsed.

Il\a'-ﬂw I cannot very well express myself any more foreibly on this
question of review by civilians at the end of the line. And as I
stated before, if civilians put us into the service civilians should look
over the type of discharge we get when we get out of the service.

Mr. Brooks. Mr. Doyle wanted to ask you a question.

Mr. Finn. Yes, sir.

Mr. Doyre. Therefore, is it not imperative that there be a com-
plete record of the facts all down the line so that the last board of
review—the Judicial Council, say—no matter when it sits, shall have
the total factual picture before them?

Mr, Finn. Absolutely correct; yes.

Mr. Dovre. Am I in error? Are there not a number of cases in
your experience where immature boys when they went into the service
were given dishonorable discharges for offenses which so far as ciyilian
law was concerned would be inconsequential?

Mr. Fixn. That is one of the difficulties T had when 1 was in the
Office of the Judge Advocate General, sir.  With the average run of
purely military offenses and what happened in the military 1 have no
quarrel whatsoever.

If a boy is absent, and he misses his ship, and he causes some other
boy to lose his life, that is one thing; but, when you get into the case
where you are trying a man for burglary or rape or housebreaking
and things of that sort, where the boy could probably get an entirely
different type of trial if he were not in the uniform, that is where T
had my worst moments, if I may so express it. z

Those are the types of cases where the purely, it seemed to me,
military mind had no real, true comprehension of what the elements
of the offense that was charged consisted of or what they amounted to.
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And all too prevalent was the idea that the boy had to be tried
because it was a deterrent to the other boys. And on that score the
deterrent factor, so far as I was able to observe, was not present,
because by the time the boy was tried the rest of his shipmates were
over in the South Pacific and he was here in the United States.

So, in my poor fashion, I was unable to understand where the
deterrent factor entered into that situation.

Mr. PaiLeiN. You are not asking for a trial de novo before the
Judicial Couneil?

Mr. Fixn. No, sir.

Mr. PaiLein. You want merely a review of the facts on the record
as it will be presented?

Mr. Fixx. Yes.

Mr. Paruin. Following the trial before the trial courts and the
other boards of review that are set up by this legislation?

Mr. Fixn. That is right, providing everything is expressed on the
record so they can see it when they get it.

Mr. Brooxs. What would you think of approaching your problem
this way, by permitting the aceused in cases which are nonmilitary,
more or less, in their nature and which are offenses against society
generally to be tried by the Federal court in time of peace?

Mr. Finn. If T may speak for myself, sir, and not for the American
Legion.

Mr. Brooxrs. Yes.

Mr. Fixn. T am 100 percent in favor of that, provided the boy wants
it. 1If the boy lu'msvlF wants it, all right. Now, I know there are
cases where a boy is in a community where the civilian population
does not want the military or the naval forces, and they are a little
rancorous about the things they do, in which case they sometimes give
ﬂm boys punishment which they would not get in the Navy or the

rmy.

ngwever, if the boy desired—and incidentally in England now they
can do it—to have a trial by a civilian court, I pv.rsml:ﬁly am in favor
of that. I cannot speak for the American Legion on that point.

Mr. Brooxs. I think now the practice is one of comity, that in
major offenses against society generally the option is given: is that
not true?

Mr. Fixn. Well, T only served in the Navy during the war, and I do
not think that that was true at that time, although I will say that I
know of eases where it did happen.

Mr. Brooxs. I mean in time of peace. I do not refer to time of
war. I can see, for instance, where in an occupied area in time of
war an offense against society would have to be tried by the military.
There would be no alternative there,

Mr. Finy. Outside of the United States, of course, such a system
would be absolutely impracticable. 1 do not see how you could work
it. But insofar as offenses which oceur in the country—and, although
I have no figures, T would venture to say that fully 70 or 75 percent of
the people who were tried during the war were tried for offenses which
occurred in this country.

Mr. Gaviy, This final review board that you mentioned; what type
of machinery would you suggest be set up for the determination of
those cases?
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Mr. Finn. The outline of it is set up in the code as proposed, T think,
sir, except in the view I take of it you probably would have to cnlargia
it to more than three members because they would have a very sub-
stantial number of cases.

Opposed to that there will be presented the idea that it is going to
cost a lot of money, but to me that does not mean one blessed thing
when you consider the freedom of our boys and what I believe to be
the necessity for taking care of them.

We put them in the service, and we should take care of them, if we
put them in there, by giving a decent type of review which they
would be entitled to if they did not have that uniform on.

After all, they are still American citizens. And I believe that they
should have

Mr. Erston. There is never very much hesitation about asking for
additional Federal judges?

Mr, Fixn. No, sir; and we should not have any hesitancy about
asking for additional members of this Judicial Council or military
board of review or whatever you please to call it.

Mr. Evsron. I think we create some new Federal judgeships about
every session of Congress.

Mr, Gavin. We certainly spent a lot of money in the selective-
service set-up to induct the boys.

Mr. Ersron. I just want to ask Mr. Finn about this. It seems to
me that, while section 67 indicates that the Judicial Couneil shall
take action only with respect to matters of law, actually the Judicial
Council does review the facts because subsection E provides that if
the Judicial Council sets aside the findings and sentence it may—
except where the setting aside is based on lack of sufficient-evidence in the record
to support the finding, order a rehearing.

Now, that would require a review of the record on the evidence,
would it not?

Mr. Brooks. Does that not refer to a case where there is no
scintilla of evidence?

Mr. Finn. Correct; and that is the way I view it.

Mr, Erstox. You would have to review the evidence to find out
whether or not there is a scintilla. And, of course, the scintilla rule
does not apply in a civil case.

Mr. Finn. The difficulty always is this: They look the records
over, and they say there is sufficient evidence in the record to warrant
the verdiet of the jury. They then will not inquire into the facts.
As a matter of fact, in civil cases, as I understand it, they will not
inquire into the facts except and unless all of the information that is
presented on the record at the trial is introduced by way of documents
or deposition so that the reviewing court can say that they have had
or they are equally capable of coming to a conclusion as was the trial
judge in the %mt. place. So, as I said to you originally, Mr. Elston,
I have no fault to find with this section setting up the Judicial Council
except that it does not go far enough, sir.

Mr. Paruein. May I bring to the gentlemen’s attention subsection
D of article 67, which says expressly:

The Judicial Council shall take action only with respect to matters of law.

Mr. Evston. That is what T just stated. But the next subsection
indicates that they would necessarily have to review the record to

determine whether there was a sufficiency of evidence to support a
finding,
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Mr. Brooks. My thought there is—and may I interpose this—that
reading the two together you would get the conclusion that, on matters
where a directed verdict would lie, the final court reviewing would
have that authority.

Mr. Finn. That is all.

Mr, Prarusin. And only in that case.

Mr. Fivn. And only in that case.

Mr. Brooks. Yes.

Mr, Paruein. And not with reference to a general review of facts.

Mr. Fixn. Correct. That is my interpretation.

Mr. ParueiN. And it is necessary to grant a fair and impartial
review to the accused.

Mr. Finn. Yes; a fair and impartial review, the type that we think
a man ought to have.

My, Painein, There is another matter regarding the Judicial Coun-
cil that I would like to bring to your attention and get your comments
on, and that is the provision that confines the eligibility for member-
ship on the Judicial Council to those who have been admitted to  rae-
tice before the United States Supreme Court. Have you any com-
ments on that particular provision?

Mr. Finn. Yes. I am a member of the United States Supreme
Court, and the only reason I am is that T had $25 and was a member
of the bar of the Commonwealth of Massachusetts,

Mr. Pamsin, Can you see any necessity for that particular
provision?

My Finn. No, sir.

Mr. Ersron. As a matter of fact, some of the members of the
United States Supreme Court were not members when they were
appointed.

Ir, Parnein. Precisely,

Mz, Finn. But I do not think that means much, 1 think the mem-
bers of this board should be appointed by the President by and with
the consent of the Senate, that their salaries should be certain, and
flhat- their tenure of office should be certain. That is not provided for

ere.

Mr. Evsrox. I do not think there is any question about that. T
think that that should be in the law. Otherwise, the President could
not make the appointment, He would not know how long a period
to make the appointment for.

Mr. Finn. Now, if you will bear with me for just 2 minutes, there
are two other little things in this bill as proposed which I do object
to which I would like to call your attention to. One of them is:
In section 106, they say you can get death for lurking—whatever
lurking is. “Lurking or spying’ is the way it is worded. I assume,.
although I do not know, that that is based on the case of the Naz
saboteurs. Now, if that wording is changed to “lurking and spying”
or “lurking or spying,” then the Legion would have no objection,
but what lurking actually constitutes is too much in the realm of
ethereal

Mr. Eustoxn. Is there any offense in the Articles of War?

Mr. Finn. I do not know,

Mzr. PamLein. Mr. Larkin says there is.

My, Finn. T do not know that, sir.

Mr. Brooks. You would change that “or” to read “and’?
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Mr. Finn. Yes, sir.

Mr. Brooxks. So it would read, “lurking and spying’?

Mr. Fiyn. Yes, sir; “and spying,” so there wounld not be any
question about the necessity of having the lurking also,

And at the end, in section 140, there is a delegation of the authority
of the President,

Mr. Ersron. What section is that?

Mr. Finn. 140, sir.

Mr. Smart, Article 140?

My, Finy. Article, I should say. There is a delegation of the au-
thority of the President. 1 fear that as written that creates a dele-
gation and subdelegation to such an extent that you might have a
second lientenant passing on very, very serious matters which are in
the prior section and articles of the code.

Now, there is an allusion made in the notes furnished by the drafts-
men that that is prelaw. With that interpretation I do not agree.
Your bill, Mr. Elston, was added, I believe, under the Kem amend-
ment, to the selective-service bill last year and became title 2 of that
legislation. Now, the reference here as to delegation by the President
of his powers occurs in title 1 of that act which deals with the selective-
service boards, and so forth. Now, I do not believe that we can use
that authority, where the President obviously should have every sub-
stantial authority to delegate his powers in section 1, under the
selective service, and bring it over into section 2 where we are talking
about military justice.

Mr. Eusrvon. I think it is a fundamental principle of law that
delegated powers cannot be delegated.

Mr. Finn. Well, 1 think this article 140 is much too broad as
presently written,

Now, there is only one other thing I would like to bring to your
attention, and that is the various articles with relation to depositions.

do not understand why a military or naval court must have any
wider powers to have depositions introduced before them than does a
Federal court. The powers given in this code as to depositions are
far more extensive than a Federal court can have. I think that starts
at article 49,

Mr. Broors. Well, in the military is there not a greater degree of
mobility than there is in normal society?

Mzr. Fixn. That is correct.

Mr. Brooks. That would be one reason.

Mr. Finn. All the more reason why there should not be the use of
depositions, sir.

My, Evsron. I think the reason we provided for depositions before
in the bill last year was to give the accused a greater opportunity.

Mr. Finy. Give him the opportunity, but do not give it to the
prosecution, sir.

Mr. Ersrox. I think you have to give them equal opportunity.

Mr, Finn. Well

Mz, Erston. And the complaint that we had to deal with was that
an accused person was often deprived of witnesses. So we wrote
into the law that depositions coull(l be taken.

Mr. Fixy. Well, as I understand the present Federal program, the
accused or defendant ean have depositions introduced in his behalf
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but the prosecution cannot. This as drawn, sir, is contrary to every
concept of Anglo-Saxon and American justice as to the right of the
person accused to the confrontation of the witness against him.

Mr. Ersron. Well, we have a law in the State of Ohio, for example,
that permits the State to take depositions, but means and the oppor-
tunity must be afforded to the defendant and his counsel to be present
at the taking of those depositions.

Mr. Brooks. That is what we call depositions be ne esse.

Mr. Finn. I see. Now we have airplanes and we have rapid
means of transportation. And the military got along without this
for 170 years or more and I can see no reason why it is necessary to
insert it now.

Mr. Brooks. Mr. Finn, you cover that, do you not, in your
prepared statement?

Mr. Finn. 1 do, sir.

Mr. Brooks. Do you make suggestions as to how that ghould be
changed in your prepared statement?

Mr. Fixn. I say, in my prepared statement, sir, that the use of
depositions should be confined to that use which is allowed in the
Federal courts under the Pederal rules of eriminal procedure.

Mzr. Brooks. Mr. Anderson, do you have some questions?

Mr. AxpErsox. No questions, Mr., Chairman.

Mr. Finn. Starting on page 11 of my statement, I have an appendix
which ecites the specific objections 1 have to the various sections
of the act.

And T want to thank you gentlemen very kindly for your courtesy.

Mr. Brooks. Any more questions, gentlemen?

Mr, Gavin. In your wide experience in these courts-martial cases,
after a boy is court-martialed and brought to trial, what kind of a
defense do you think these defense counsels put ui) for the boy?
What is your honest and conscientious opinion of how well he is
defended? That is what I would like to hear you tell us.

Mr. Fin~. Based upon the experience 1 had as a reviewing officer,
reviewing courts martial, it was very very poor—very poor.

Mr. Dovre. Might 1 ask just one question?

Mr. Brooks. Mr. Doyle, go right ahead.

Mr. Doyre. Might I ask this: On that point—and I have no ade-
quate information I might state in asking you this question except my
own personal knowledge of several cases in California—are there a
number of cases in your judgment where boys have been given dis-
honorable discharges, I mean Enys of immature age, for alleged offenses
which would not be considered nearly so serious in a civilian court so
that now were some method of review by a civilian court to be author-
ized it could go over all these cases and see if more substantial justice
could not be given to thousands of cases of boys who are now suffering
and being handicapped more or less for hife with a dishonorable
(lischarge? .

Mr. Fixn. Well, I may answer that question by stating to you, sir,
that in the Regulations of the National Executive Committee passed
last May there is a suggestion that the Congress before enacting the
legislation pending look into this question of discharges and so forth.
But that is something which is not germane to the present issue and
1 did not go into that, sir, at this time.
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Mr. Brooks. Now, gentlemen, if there are no further questions,
tomorrow we plan to have Maj. Gen. Milton A. Reckord and Col.
Melvin Maas as witnesses before the committee.

Mr, Sumart. I would like to say, Mr. Chairman, that the schedule
for tomorrow also includes Mr. George Spiegelberg, who is the repre-
sentative of the American Bar Association. He has been particularly
scheduled for tomorrow as there has been difficulty in getting him
down here. I am hopeful that we can meet until noon so all these
gentlemen may have an oEport-unit-y to testify fully and the committee
to ask all the questions they want.

Mr. Broogs. Then, if there are no further questions, we thank you
very much, Mr. Finn. You have made a very fine statement and we
appreciate it. The committee will be adjourned until 10 o’clock
tomorrow.

(Whereupon, at 11:45 a. m., the committee adjourned until Thurs-
day, March 10, at 10 a. m.)



UNIFORM CODE OF MILITARY JUSTICE

THURSDAY, MARCH 10, 1949

House oF REPRESENTATIVES,
CoMMITTEE ON ARMED SERVICES,
SvecomMmiTTes No. 1,
Washington, D, C.
The committee met at 10 a. m., Hon. Overton Brooks (chairman of
Subcommittee No. 1) presiding.
Mr. Brooxs., The committee will please come to order.
We have this morning two witnesses to be heard.
We have Col, Melvin Maas this morning with us representing the
Marine Reserves.
Will you have a seat, Colonel.

STATEMENT OF COL. MELVIN MAAS, NATIONAL PRESIDENT OF
THE MARINE CORPS RESERVE ASSOCIATION

Colonel Maas. Mr. Chairmdan and gentlemen, our association is
very much interested in this pending legislation. On the whole we
are for it. We think it is a very progressive step forward.

We are delichted that you are considering it now. And we con-
gratulate the drafters of this legislation.

Mr. Brooxks. Colonel, if T may suggest it, would you put a little
bit in the record of your background, for the record?

Colonel Maas. Yes.

Mr. Broogs, I think everybody on the committee knows you—
knows you well —and knows your background. But I think it would
be well if the record shows something of that.

Colonel Maas. Thank you, Mr. Chairman.

Mr. Rivers. Your official title and the official title of the
association.

Colonel Maas. T am national president of the Marine Corps
Reserve Association and by resolution of a convening of the association
T am empowered to speak for the association on all legislative matters.

Tncidentally, T am not paid by the association or anybody else for
this type of representation.

I served in Congress for 16 vears, the last 10 of which was as senior
member of the Naval Affairs Committee.

I served in the Marine Corps Aviation in World War T and served
in the Reserves between the two wars, and served in Marine Corps
aviation again in World War IT, from Guadaleanal to Okinawa.

After that I drafted the Reserve program for the Marine Corps and
then spent a year as adviser to the House Naval Affairs Committee.

During that period I undertook by direction of the chairman, Mr.
Vinson, an intensive study of the naval justice system and made a
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considerable recommendation relative to naval justice. So I have had
some intimate contact with this subject.

As commanding officer I have meted out all kinds of punishment
from reprimands to convening general courts martial.

As deputy commander of Marine air base on the Pacific coast T
was also a reviewing authority on disciplinary actions, including
general courts martial.

We feel, however, in this specific bill that while in general it is
satisfactory and it is certainly in the right direction, it was a com-
promise and as is inevitable with compromises you get peculiar quirks
in it. We think there are some very peculiar quirks in this bill.

I would like to make a few general statements and then T have
specific recommendations on a number of sections, with proposed
language for amendments. I am also proposing general limitations
to sections without attempting to write language.

I would like to point out first of all, gentlemen, that we think that
there may be too much emphasis being placed on the desirability of
unification of the military-justice system,

We think there is no magic or no particular panacea about havin
it absolutely uniform between all three services. In fact, we t.hinﬁ
it is not workable. And we want o point out to you that while this
bill is a compromise of the naval justice system and the Articles of
War, that there is a definite difference in disciplinary control that is
required at sea and the disciplinary control required on land. There-
fore the types of punishment may be quite different, of necessity.

A relatively minor infraction of rules at sea may become actually
a very major thing from a diseiplinary standpoint. A minor infraction
may endanger the lives of all those on the ship, and it may involve a
whole flotilla of ships. Tt is very rare that such a situation eould exist
in any other type of organization.

A man in the crow’s-nest of a ship, violating his orders, might very
well not spot a hazard or an enemy in time to properly warn the ship
and alert it, and the whole erew may be affected.

Therefore, it is necessary for discipline at sea to be very much
more rigid and very much more drastic than is necessary on shore.
That is recognized, gentlemen, through the ages in maritime law as
as well as in naval law.

Now I see no reason why that severity, which I recognize as
necessary in the Navy at sea, should be superimposed on the Army
and the Air Force. And in many ways that has been done.

You tried to jumble the two to get the magie formula of unification,
and I think you are going too far in that direction, T think you have
to recognize that there are fundamental differences.

And while we agree with the necessity of these distinctions for sea
duty, we do not think these necessarily or even properly should apply
to all types of disciplines.

Mr. Brooks. May I ask you a question, Colonel?

Colonel Maas. Yes, Mr. Chairman.

Mr. Brooxs. Now, you really represent the Marine Reserve.
The Marine Reserve should be acquainted with discipline at sea and
on land,

Colonel Maas. Yes.

Mr. Brooks. How has that been handled by the Marine Co
in the past? Do they have a different system of rigidity of punis
ment on sea from what they have on land?
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Colonel Maas. Yes. While the laws governing are, of course, the
same as the laws governing the Navy, we handle our own discipline
on shore. When we are at sea we come under the same jurisdiction
as the Navy, and very properly so.

A contingent of marines on board a capital ship are part of the
crew of that ship and they are subject to exactly the same disciplinary
control as seamen. But when we are on our own shore based instal-
lations we handle our own discipline.

And we know from that experience what would only get a reprimand
on shore, fittingly, might very well justify a court martial at sea.

Mr. Brooks. Well, is that a difference in the code used or is it a
difference in the enforcement?

Colonel Maas. It is a difference in the enforcement to a large ex-
tent. However, the Marine Corps does have its own rules and regu-
lations under the general laws governing the Navy.

But we feel that in this you have gone beyond that and you are
imposing on the other forces

Mr. Rivers. In that connection, I do not want the record to show
something that you do not mean. I am referring to that “you.”
When you say “you,” it looks that we wrote this bill,

From your long experience in legislation, you know you have to
introduce a bill before you can start to work on it.

Colonel Maas. Yes, I was holding to the old illusion that Congress
wrote legislation.

Mr. Rivers. Well, you are wrong.

Colonel Maas. Yes. 1 know where it comes from.

Mr. Rnvers. This is Professor Morgan’'s recommendations, and
we are going to start from this. And as usual, this committee will
come up with the right answer.

Mr. Brooxs. Well, the **you” is an oratorical “you,” anyway.

Colonel Maas. That is correct,

Mr. Smart. Mr. Chairman, may I ask the witness one question
here to clarify the record?

Mr. Broors. Yes.

Mr. Smarr. When the Marine Corps is functioning as a part of
the Navy, be it ashore or afloat, it is governed by the Articles for the
Government of the Navy. But it may very well become subject to
the Articles of War if it is attached to an Army unit.

Colonel Maas. That is correct. And in World War I the Marine
('.? editionary forces in Europe were governed entirely by the Articles
of War.

Mr. Smarr. I merely wanted to point out that the Marine Corps
is the only organization within the armed forces that may be subject
either to the Articles of War or the Articles for the Government of
the Navy.

Colonel Maas. That is correct. The Marine Corps is an inde-
pendent military organization and until the Security Act of 1947 was
Eassed actually was directly under the President. It was assgined

y Executive order at various times to the Army and to the Navy.

But it was never a part of the Navy. It is still not part of the
Navy. The Marine Corps by law is part of the Navy Department
now, but it is not part of the Navy. It isstill a soverign, independent
military organization,

Mr. Rivers. It is your thought in that econnection, about the
administration of justice aboard ship, that we better be careful how
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we even disturb that because we all must recognize that the master of
a ship, whether it be Navy or maritime, must be the absolute boss at
all times.

Colonel Maas. That is correct. And I want to point out in that
connection that you must not separate—again the oratorical “you’’—
disciplinary control from command. I am a very ardent believer in
an ultimate appeal from any kind of diseiplinary control that involves,
or punishment that involves loss of freedom or loss of money.

But the widest latitude must be given to the chain of command in
enforcing discipline. A commanding officer who does not control his
own diseipline is not a commanding officer.

He just does not have command. And that is even much more
apparent at sea than it is on land. And you may not be able to add

of the protective features that you would desire for supervising of
discipline at sea, or you may ultimately destroy the discipline that is
life or death at sea, gentlemen,

And I caution you to be very careful not to upset that balance that
we have now.

* Mr. Gavin. You mean command control?

Colonel Maas. That is correct. Well, you do not command if you
do not have discipline.

Mr. Gavin, That may be true.

Colonel Maas. If you cannot control your diseipline.

Mr. Brooks. You do not think this bill goes too far, then, in giving
command control?

Colonel Maas. No, I do not.

I have some specific recommendations. But I want to caution the
committee against amending the bill in such a manner as to remove
from the chain of command basic diseiplinary control.

That is the one criticism I had of your revised Articles of War last
year. I thought it took from the commanding officer prerogatives
that he should have had. ] T

Now, you may have gone a little too far in the other direction in
this bill. For instance, 1 gravely question whether a lesser than a
general court martial should award a bad-conduct discharge, even
with the reviews that are possible. ) i

The people in the military service generally speaking do not realize
the serious consequences in civil life of a bad-conduct discharge. The
statement has been made that it was nothing more or less than a
refusal to give a letter of endorsement.

That is not so. It bars the individual from workin% for the Govern-
ment. It bars him from a civil-service job. It bars him from getting
back in the military service. And it bars him nowadays from almost
any kind of a decent job. . gl

e young boy of 17 or 18 may have committed an act of indis-
cretion and in later life be capable of great responsibility and great
advancement but be denied that because he has on his record a
bad-conduct discharge. C .

Mr. Gavin, How are you going to correct that situation?

Colonel Maas. I think a bad-conduct discharge should be awarded
only by a general courts martial. You are depriving a man of most
valuable property rights. 1 am not saying that bad-conduct dis-
charges shoufd not be awarded, but I question whether they should
be awarded by a three-man court.
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hMr. Gavin. They were awarded quite freely, were they not, during
the war?

Colonel Maas. Yes, altogether too freely. If this bill—and I am
not certain that it does—repeals the present system whereby the Navy
at least can correct records administratively, then I think that ought
to be thought of very carefully, too.

I am not sure it does, but as I read the bill it appears to me that
these things become final and irrevocable and does not leave adminis-
trative authority that we sought for so long and finally obtained from
Congress for administrative correction of errors that came to light
in discharges.

Mr. Gavin. Well, what are your recommendations along that line
now for those that have already received bad-conduet and dishonorable
discharges?

Colonel Maas. Administrative reviews, with authority to correct
them administratively.

Mr. Rivers. They have it.

Colonel Maas. Yes. But will they have it if this bill passes?

Mr. Rivers. Under the GI bill of rights.

Colonel Maas. Yes. We fought for that for many years and it was
finally obtained under the GI bill of rights, It is a valuable mechan-
ism. Do not destroy it, gentlemen.

Mr. Rivers. It is unfortunate, very unfortunate, that the records
were not changed. Whenever they rendered a decision, regardless of
the after-discovered evidence or whatever you want to call it, they will
not change these records. That has been my own expereience.

Colonel Maas. That is correct. And I have had many years of
experience with that, too.

Mr. Rivers. I had a boy in my own experience—and everybody in
Congress has, too—where the Navy reviewed his record. They held
him incommunicado—which was not infrequent—at some shore
station. And he never did get to see counsel. He finally pleaded
guilty to something, He did not know what it was.
~ Colonel Maas. Mr. Rivers, it is inherent in the military system that
there is always great reluctance to admit a mistake.

Mr. Rivers. That is right.

Colonel Maas. Because your future career and your promotion
depend on not making mistakes. So it is understandable. However,
if you separate authority to review administratively these cases from
those who originally had jurisdiction you eleminate a great deal of
that.

Mr., Rivers. That is right.

Colonel Maas. And 1 hope you will do nothing that will ——

Mr. Rivers. That might be what Mr. Gavin is talking about. I
would like to find some way to do it.

Mr. Gavin. That is what I would like to find out.

Colonel Maas. Gentlemen, we had many, many bills when I was
on the Naval Affairs Committee to correct the i(.lypvs of discharge.
We passed some of them and the President vetoed every one as fast
as we passed it.

We finally quit passing any. Nine times out of ten, of course, the
reason for asking for the change was that 40 years had gone by and the
individual suddenly found out he could not get a pension because he
had the wrong kind of a discharge.
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Mr. Rivers. That is right.

Colonel Maas. And then suddenly his honor was at stake. When 1
asked all of them the question: ““If we pass the bill with the provision
that it still would not make you eligible for pension” they lost all
interest at the meetings,

As a matter of fact, I do not think there have been a great many
injustices from our past system, but those that have been made are
serious.

Mr. Rivers. That is right.

Colonel Maas. And should be eliminated. And the few that have
been made, or the percentage, have thrown the fear into everybody.
And this is certainly a tremendous step forward. }

I do want to advocate very ardently that if Yyou retain the three
separate Judge Advocate General Departments —and [ think they
should be retained as separate organizations—that you create or see
thatlegislationis properly sponsored to create a separate JJudge Advocate
General's Department in the Navy, as a separate promotion list, and
where fitness reports are marked only by those in the chain of command
of the Judge Advocate General's Department.

It is axiomatic that the man who marks your fitness report pretty
much controls your actions. And if the fitness report of a defense
counsel or the judge advocate—the prosecutor—is marked by the
commanding officer who convened the court you have a most unfor-
tunate and unfair situation.

Mr. Rivers. That would be simple. You know, when you were on
the committee we wrote a separate dental bill, you remember.

Colonel Maas. Yes. We had the same reasons for it, too.

Mr. Rivers. Yes.

Colonel Maas. I mean much of the same reasons.

This is a basic question, that your Judge Advocate General's De-
partment must be completely separated from the chain of command,
that is of the line command.

Mr. Brooks. I want to ask you another question along that line.
Suppose we pass this bill or some similar bill to this and it becomes &
law and it says who shall have final jurisdiction over the question of
bad-conduct discharges.

Now, how will that affect the provision of the GI bill of rights in
your opinion, which is already law?

Colonel Maas. This says it is already irrevocable.

Mr. Brooks, Does this supersede it?

Colonel Maas. It is a later law and therefore it would supersede any
previous law, Mr, Chairman,

Mr. Rivers. I am sure of that.

Colonel Maas. Unless you put a saving clause in there.

Mr. Rivers. Yes.

Mr. Brooks. So the jurisdiction for administrative review of bad-
conducted discharges will be circumseribed by the passage of this act,

Colonel Maas. Definitely, by the last act passed.

Mr. Rivers. In that connection, Mr. Chairman, I believe we are
strengthened by the suggestion made by the colonel, of having an in-
dependent board to put the ultimate 0. K. or disapproval on that
action.

Colonel Maas. That is right.
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Mr. Rivers. Because he would be an independent chain of com-
mand, as you are talking about.

Colonel Mass. Yes. They ought to be completely separated
and have no connection at all.

Mr. Brooks. What would you think of this: Putting in a proviso
that in spite of provisions for the finality of the jurisdiction under
the present act, that the GI boards shall still continue to have juris-
diction for administrative review of discharges.

Colonel Maas. Yes. Put in a saving clause not to repeal the
authority that exists under the GI bill of rights, which I fear otherwise
will be done.

We are very much opposed to a single Judge Advocate General's
Department for the armed services. They all have their own prob-
lems and they need their own understanding and interpretation of
discipline and punishment,

When you merge the services into one service—which I hope will
come—that will follow automatically. You will then have one Judge
Advocate General’s Department. 1 think you are getting a little far
afield to separate this completely from the services.

You then do take out of chain of command disciplinary control.

Mr. Rivers. Right in that connection, it is a little contradictory
to me and confusing. While you say in one breath make it inde-
pendent from the line-officer command, for instance in the Army,
that is a chain of command in the Army

Colonel Maas. But they will be naval officers, living with naval
officers and dealing with naval problems. It is that day-to-day
contact so they wiﬁ understand naval problems, as distinet from a
corps that does not understand any military problems.

f you set up a separate Judge Advocate General’s Department for
three services, as long as you have three services you need three Judge
Advocate General Departments.

Mr. Rivers. I follow you on that. But now you say——

Colonel Maas. I am just saying that in the Navy do what you
have done in the Army and Air Force, and that is to create a separate
Judge Advocate General’s Department and make it a special career
within the Navy.

You set the pattern for that in the Army and Air Force. That is all
I am asking.

Mr. Gavin, Then, they would have three different patterns to
operate under.

Colonel Maas. Within the framework, yes.

Mr. Gavin, They would all be looking at it from three different

Ways.
golonel Maas. No.

Mer. Gavin, Well, supposing a group of boys were involved in some
mivor crime. One group sentences them on this basis, another on
another basis, and another on another basis. One might get 3 years,
another get 4 years, and another get 5 years, for the same offense.

Colom% Maas. That may be necessary.

Mr. Rivers. That happens in civilian life, too.

Mr. PriLBin. Sure.

Colonel Mass. That is the very point I am making. That very
well may be necessary. An air crewman’s negligence in his duty
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involves the lives of the flying crew of that airplane. The same type
of negligence in an infantry battalion might be a very minor thing.

It might result only in the necessity for a reprimand. Therefore,
1 do not think you can accomplish the desired purpose very rigidly
for all three services as long as they are three separate services.

That is exactly the point I make, Mr. Gavin.

Now I want to urge something on this committee that is perhaps
revolutionary. This is the time to consider it, however. That is
r(imolving retired personnel from military disciplinary control com-
pletely.

Gel}l'tlemen. it is an anomalous situation that retired personnel,
that is, military retired personnel, should be subject to military dis-
cipline. And you have thereby denied to yourselves—to the Congress
and to the public—untold valuable information, advice, and wisdom
that you might otherwise have gottenif retired officers—and of course
the same applies to retired enlisted men—were not still gagged. Now
we understand the necessity for it when they are in the active military
service.

I have no quarrel or no objection to that at all. I thoroughly
agree with it. But if our theory has been correct that retired pay
was a deferred emolument of the office of military life, that it was
earned during your active time but withheld by the Government,
that is saved for vou, and was part of vour earnings, then there should
be no strings tied to it and the receipt of retired pay should not be
contingent upon good behavior.

There is not any reason, gentlemen, why a retired officer should
not have the same right to criticize the President or the Cabinet or
the Congress that any other American citizen has.

It is a God-given right to Americans to criticize anybody and
everybody. And as long as it is kept within the bounds of law and
does not become libel or slander—and there are adequate civil laws
to deal with that—it is a healthy sifuation.

Where the right to eriticize is unfettered, dictatorships cannot exist.

Now, in my opinion—and I have had intimate contacts with the
« military for 32 years—the majority of retired officers if they felt
free to talk, gentlemen, would be principally warning the Congress
and the country against the dangers of military dictatorship.

The retired officer is not a militarist and he 18 in a position to have
geen the trends, when they are trends. And most of the retired officers
that T know of feel very strongly and they are in a position through
their long years of service to warn us in advance of the trend and the
dangers that we as civilians do not see toward building a military
control and militarism in a country.,

Mr. Rivers. It would make your Reserve organization stronger,
because they would have a greater interest in it.

Colonel Maas. This bill, Mr. Rivers, goes beyond anything ever
{nmposed before in regard to disciplinary control over your Reserves.

am going to discuss that because I do not think you gentlemen realize
what has been written in this bill and what the effect would be on
Reserves. But I am suggesting this new principle in connection with
the retired personnel.

And T want to cite just one illustration. And I know of hundreds of
them. In 1942, early in 1942, a former Member of Congress who was
a retired enlisted man but with the rank of captain which he won in
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World War I was publishing an enlisted man's magazine. He was
very critical of Mr, Stimson. It had nothing to do with military
security at all. There was no question of security involved.

He was criticizing the War Department’s administration of the
ersonnel, particularly as it l‘(!ltlLL!L# to former enlisted men who had
ecome officers. It was very annoying., And Mr, Stimson, by written

order, directed that man to immediately cease publication, to have

nothing further to do with this magazine, give up his interests in it,

and forbade him in writing to write for any publication or to make any

Eublic statement under penalty of being court-martialed and losing
is retired pay.

Now there was no element of security involved. It was only
politically embarrassing. Why did that man not have the same right
to eriticize the Seeretary of War that any of us had or have had?

Gentlemen, the most dangerous thing you can do is to unduly restrict
the right to eriticize, which is after all the right of freedom of speech.

I believe the eountry would immensely benefit if retived officers
were removed from disciplinary control.

Now on any other matter, if a retired officer uses his status as a
retired officer or information he gained while on the active list after
he is retired for business purposes impropesly, or any other, there are
adequate civil laws to deal with him.

Mr. Broogs. What about Reserve officers? 1 refer to the pro-
vision, for instance, of article 2, section 6, which covers fleet Reserves
and fleet Marine Corps Reserves.

Colonel Maas. Exactly the same thing.

Mr. Brooxks. Same principle?

Colonel Maas. Exactly the same principle. There is no reason
why they should be restricted. It is un-American. It is unfair and
it is unnecessary, gentlemen. And we I am sure are denying ourselves
a great deal of valuable advice that we would otherwise get.

Mr. Rivers. Of course, you see the former executive department
employees who headed some of these bureaus down there and who
had life-and-death control of our economy during the war. I call
them brass heads, myself. They have garnered all kinds of infor-
mation.

And the first thing they will do when they leave is to sit down and
write a book. Yet they come before our committee and say, “This is
top secret,” and then you will see in some big magazine like Collier’s
or the Saturday Evening Post a story on the thing for which they
have been handsomely paid. And that is not at all infrequent.

Colonel Maas. No. While you may question the propriety of it
there is certainly nothing illegal about it.

Mr. Rivers. But my point is and I say why deny it to you.

Colonel Maas, That is right, why deny it to us,

We all know the famous case of a retired officer who wrote a book
that was about to be published and which did not involve military
security but involved embarrassment to certain military leaders and
certain political leaders, and this man was immediately ordered to
active duty and then forbidden to publish the book.

I had a little experience myself, gentlemen. When I came back
from the South Pacific in 1942, word awaited me at Pearl Harbor,
when I came through on my waﬁ to return to Congress, that 1 was
to make no public statement whatsoever. Well, I was in uniform
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and I said, “Of course I will make no publie statement,” They said,
“That is not what we mean. You are never to make a public state-
ment about what you saw in the South Pacific, even when you get,
back to Congress.” And I just said, “Nuts to you.”

They said, “We will keep you on duty until you make such a
Eromisu. You will just never get back to Congress.” Well, T came

ack to Congress and [ talked abundantly.

Mr. Rivers. You must remember, you can still be called to active
duty, Colonel.

Colonel Maas. Well, I want to point out that under this bill,
gentlemen, on page 4, article 2, line 24, that these articles

Mr. Brooks. What section is that, Colonel—] mean the sub-
section?

Colonel Maas. Subsection 3.

Mr. Broogks. All right.

Colonel Maas. That these articles apply to Reserve personnel who
are voluntarily on inactive duty training authorized by written orders.

Now, gentlemen, to personalize this again, at the request of the
Marine Corps I organized a Reserve wing stafl’ 6 months ago. T am
in command of that wing staff. We are a volunteer organization.

We receive no pay. We do not wear uniforms. The Government
furnishes no quarters. We meet once a month, in civilian clothes, for
2 hours, and we study military matters. Under this proposal, if I
should happen to make a remark that was considered derogatory of
the President or of the Cabinet or of the Congress, anytime within
3 years I can be ordered back to active duty for some alleged remark
I made in my civilian capacity and held indefinitely without my own
consent for court martial.

Now, gentlemen, if you want to destroy the Reserves we are building
up, that will be & fine section to leave in the bill.

Now, we are in complete agreement that Reserves when they are
on actual active duty should be subject to the same code as all
regulars.  But, gentlemen, it is going far afield to apply it to the ROTC
and to apply it to Volunteer Reserves. This could actually apply to a
man in his own home studying a correspondence course, gentlemen.

If some neighbor stopped in and he made some remark that might
be interpreted as being critical of the President, he might be called to
account 2 or 3 years later, when he did not even remember of such a
remark being made. Gentlemen, that is a very dangerous provision.

It is unnecessary and unworkable and in my opinion will cast reflec-
tion upon your whole bill and it will have a tendency to destroy your
Reserve —your Volunteer Reserve. Tt is just inconsistent with our
whole fundamental concept, gentlemen.

Mr. Rivers. Is this the first time such a thing has been proposed?

Colonel Maas. Why of course it is the first time that such a thing
has ever been considered.

Mr. Pramein. Mr. Larkin seems to dissent from that statement.

Mr. Brooks. We will hear from Mr. Larkin later. By the way,
I have heard Mr. Larkin discuss this and I think the committee, too,
is entitled to his views. He is a witness later on, is he not?

Mr. SmarT. On a section-by-section reading of the bill for amend-
ments, Mr. Larkin will explain the position of the national Military
Establishment on all sections. e

Mr. Rivers. What is the situation with regard to that prohibition
now, as the law exists today?
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Colonel Maas. Well, to the best of my knowledge—and I have had
very extensive experience for 32 years in the service and the Re-
serve—there is no restriction about my making any comments,

Of course I do not expect to commit any acts that would be detri-
mental to the Military Establishment. But if, when T am sitting
down in private quarters merely studying military subjects, every
remark is to be subject to court martial, why it does not become very
attractive to give my time to training myself further.

I do not think my views are any different than a million other
Young-—younger men.

You know, gentlemen, this almost smacks of attempting to impose
thought control in this country. Now I do not have any question
about it. T say when a Reserve is on active duty and performing
military duty he ought to be subject to all laws.

But think very carefully before you extend it to ROTC and extend
it to volunteer training units.

Gentlemen, on page 6, article 3, subseetion (a)—yvou must have
some limitation on the time in which personnel can be ordered to active
duty for a trial by court martial. Tf you are going to retain the pro-
vision that the Reserves ave subject to it, you have to put some other
limitation than 3 years.

It is unfair to call a Reserve in as late as 3 years later and say 3
vears ago you made a remark about the Secretary of the Navy or the
Secretary of Defense or the President or some Congressman.'”

Mr. Brooks, Well, that is that Hirshberg ecase, 1s it not, that you
are getting into now?

Colonel Maas. No. It was a different type of case. There the
man had left the military service. Then he reenlisted. Of course he
should not have been triable for something that had happened in his
first enlistment because he had become a civilian in the meantime,

Mr. Brooks. Is that the same prineciple that you are discussing
there: If a man has committed an offense and it is not discovered
until he is out of the service ——

Colonel Maas. T think, Mr. Chairman, even if he is still in the
Volunteer Reserve for instance, they should not have 3 years in which
to charge him with an alleged remark.

Mr. Brooxs. What time would you suggest?

Colonel Maas. Well, T think it certainly ought not to be more than
3, or at the maximum 6 months, afterward.

Mr, Rivers. After what?

Colonel Maas. The alleged offense.

Mr. Rivers. What about after the declaration of the terminaton
of the emergency?

Colonel Maas. Well, this is not dealing with emergency. * This is
permanent law. This is peacetime that I am talking about here.

Mr. Brooks. Would you not put it 6 months after the knowledge
of the facts

Colonel Maas. No. He should be charged immediately. Of
course, the best way to do it is to take it out of the bill, as far as the
application to training units. That would eliminate that. Other-
wise, put in some kind of reasonable limitation.

On page 13, part 111, article 15—gentlemen, I want to go back to a
remark [ made in the opening statement that when a commanding
officer’s punishment involves loss of pay or restriction of liberty or a
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reduction in grade it should be subject to review by a court martial if
demanded.

In this ease I think you go too far in granting disciplinary control to
the commanding officer. Now, there ought to be some check on it
somewhere. The defendant ought to have some right of appeal.

Certainly senior noncommissioned officers, who traditionally have
had that protection, ought to have that retained.

It also seems pretty drastic to us that a commanding officer can
fine an officer half of his month’s pay for 3 months. It is only 1
month for an enlisted man, but 3 months for an officer.

Well, 1 do not see the logic in it. I grant you that an officer ought
to be punished more severely for the same thing than an enlisted man,
but he is in the loss of half of his month’s pay. His commitments are
probably as heavy if not heavier than an enlisted man’s. 1 think that
1s undue authority for a commanding officer.

Mr. Rivers. Is that a new thing?

Colonel Maas. Yes; much of this is authority that does not now
exist or has not existed at least.

Mer. Rivers. Of course you realize there will be cases where a man
just can be obnoxious—not to point of where a court martial is
warranted but where some disciplinary action is needed.

Colonel Maas, I think without loss of pay.

Mr. Rivers. The most sensitive nerve in a man's body is his pocket
nerve.

Colonel Maas, We have a tradition, Mr. Rivers, in this country
{;hat a man cannot be deprived of the property without due process of
aw.

Mr. Rivers, T am familiar with that. I know that happens every
day. And I do not advoecate its continuation. But there are certain
things involved, When a man is in the military he has certain

Colonel Maas. That is all right, but every once in a while you will
be serving under some commanding officer who is an “s. 0. b.”"—I
presume that is a legitimate word now

Mr. Rivers. It has been legitimate as far as I am coneerned.

Colonel Maas. I mean in official places.

Mzr. Brooks. You agree to keep that out of the record.

Mr. Rivers. Seriously, you can see what I am talking about.

Colonel Maas. Yes.

Mr. Rivers. I mean just short of the need for some real punish-
ment.

Colonel Maas. There are other ways of doing it. You can mark
the man’s fitness report, which will have plenty of effect. You can
restrict him to quarters, and other things. But when you start
taking his money away from him, it ought to be subject to review.

Mr. Gavin. You say an officer’s commitments are greater than an
enlisted man’s,

Colonel Maas. Yes.

Mr. Gavin. I do not quite agree. An enlisted man might have just
as much responsibility on his income as an officer with his income.

Colonel Maas. Oh, no doubt of it. That is why I say there should
be distinction as to the pay. I think the commitments would rela-
tively be about the same.

Mr. Brooks. Let me ask you this, Colonel: Do you find any fault
with regard to this pumshment on bread and water for 5 days?
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Colonel Maas. Personally, I do not. And in studying the bill,
none of our lawyers in the association made any comment on it. I
do not know. It would do most of them good to go on a diet for
5 days, anyway.

I do not have any quarrel with that provision.

I would like to pass, gentlemen, to article 19, page 17, line 14. T
qlm-sl,imu.-d before and I want to renew my criticism or at least question
the propriety of any court than a general court martial giving a bad-
conduct discharge.

I have made my comment on it, but I want to put it in its proper
place. I suggest that the bad-conduct discharge be stricken from
that authority.

Mr. Brooks. I would like to ask you this question, too. It occured
to me in reference to the provision that you just commented about,
the preceding one.

Colonel Maas. Yes.

Mr. Brooks. What do you think of the action of so many courts
martial in taking away from the dependents of the enlisted man the
pay which they are entitled to under our laws for those dependent
upon the man?

Colonel Maas. Well, T have always felt that that was a very cruel
and harsh thing to do to, penalize the family.

Mr. Brooxks. For instance, in the last war we drafted men with four
and five and six children. Now, if that man gets into trouble in
service the court martial can take away all of his pay, even the allow-
ance give to dependents.

Colonel Maas. Well, that T think is unfortunate. I am not too
pl'a]I)aretl to state a position for our association on it because, again,
as [ say, our staff of volunteer lawyers—and we have some very
distinguished members of the bar—made no comment.

Personally, 1 have always felt that that needed correction, that the
families should not be penalized for the man, and 1 think that might
well be considered in this bill

Mr. Rivers. Right there, in that same article, but over on the
next page, 18, it says “A bad-conduct discharge shall not be adjudged
unless a complete record of the proceedings and testimony before
the court has been made.”

Colonel Maas. T am going to cover that. But I said in my opening
statement, I do not think 1t is adequate anyway, even though it is
going to be reviewed. It may get a perfunctory review.

I do not think that the lesser courts—the special court martial—
should have the authority to issue a bad-conduct discharge. That is
a lar more serious thing than people in the military sometimes realize,

Mr. Rivers. You say change that and make it a general?

Colonel Maas. I would not permit a bad-conduct discharge to be
awarded by less than a general court martial.

Gentlemen, on page 19, under article 21, at the end of line 4, T
suggest the additional language: “Provided he is not tried twice for
the same offense by different armed-force tribunals.”

Now this would apparently permit it. I do not think that anybody
should be tried twice by two different armed forces for the same offense.

Mr. Rivers. Could they not plead double jeopardy?

Colonel Maas. Well, you permit double jeopardy in this bill,
though. I do not think it should. I do not think you should permit
double jeopardy. That is a sacred American principle, too.
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Mr. Rivers. Colonel, about that bad-conduct discharge, would
you go so far as to say that no court martial save a general court
martial should be permitted to render any kind of a discharge?

Colonel Maas. No, I am saying a bad-conduct discharge is a
pretty serious discharge and '

Mr. Rivers. Well, they can change the names of them. They
can get around that.

Colonel Maas. No, T think that is the least one that will bar you
from civil service.

Mr. Rivers. I say that could be changed. The regulations can
be changed.

Colonel Maas. No. That is provided by law. That term is a
legal term.

Mr. Rivers. 1 sce,

Colonel Maas. At least it has become so by usage and I am sure it
is by legislation. 1 do not think you would find that happening.
ii;m would hear about it very quickly if you did, from us if uubmry
else.

On page 25, gentlemen, in the second line, after the words “Defense
counsel” we suggest that you insert: “Unless defendant waives in
writing such qualification.” Now we suggest the same insertion in
subsections (1) of (¢) and in (2).

Now, the purpose of that is that where the prosecutor is a law
officer, the defendant can waive the defense being a law officer, that
is a trained officer. It ought to be done only if he waives that.

Our next comment on page 28, line 6, after the word

Mr. Brooks. What article is that?

Mr. Smart. Article 30.

Colonel Maas. Yes, article 30,

Mr, Rivers. Section (b).

Colonel Maas. Section (b). We suggest that you insert after the
word “that” “by reason of his constitutional rights,” so that the
accused would be advised that he did not have to make any statement
and the reason he did not have to is because of his constitutional rights
not to have to make them, We think it is quite important that he
know the reason he does not have to make them and it is not just
some gratuity by a kind-hearted officer.

On page 30, article 34, on line 23, after the word “evidence,” we
suggest that you insert “beyond a reasonable doubt.” We think it is
just a little too broad the way it is now: The convening authority
shall not refer a charge to a general court martial for trial unless 1t
has been found that the charge alleges an offense under this coce and
is warranted by evidence.” We think the evidence should be beyond
a reasonable doubt.

Mr. Brooks. The same term is used in civilian trials.

Colonel Maas, Yes.

Mr. Paimnin. It would not be. In ecivilian courts it would be
prima facie determination. s

Colonel Maas. Well, you put no restriction or qualifying term on
this one. You do not even call it prima facie evidence. You just
say evidence.

Mr. Prrusix, I think o you want to conform it to civilian language
you should make it prima facie determination.
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Colonel Maas. Well, we will leave that to you gentlemen to work
out. We think there should be some qualification.

Gentlemen, on page 32, article 37, we feel very strongly that this
article should carry some penalty.

That was dealt with quite adequately vesterday. 1 do not know
as 1 would go as far as the American Legion did on that. But we
certainly feel that it is important that there be a penalty for anyone
violating this prohibition agaiust unduly influencing members of the
court or the prosecution. A law without a penalty is no law at all,

Mr. Rivers. General Riter sure put some teeth in it vesterday.
He sure suggested some.

Colonel Maas. Yes. T am sure vou will deal with that. We add
?ur support, that there must be some penalty or it becomes meaning-
eSS,

On page 33, gentlemen, article 38—we suggest that if the counsel
chosen by the aceused iz not qualified as a lawyer, with equal qualifi-
cation to the prosecutor, that the qualified counsel appointed for the
defense by the convening authority—one who is so qualified—should
not be excused.

If the accused elects to ask for a counsel who is not a lawyer and
not properly qualified and the convening authority has appointed such
a qualified officer, the eourt should not excuse him.

Wae feel the interest of the accused whether he wants it or not should
be protected by having a trained officer as an associate counsel. So
we suggest that you delete the authority to excuse such counsel.

Mr. Brooks. What line is that?

Mr, Gavin, Wait a minute. Let me hear you repeat that, again.
What did you say?

Colonel Maas. That if the accused

Mr. Gavin. The court appoints

Colonel Maas, No. The convening authority

Mr. Gavin, Yes,

Colonel Maas. Appoints a qualified defense counsel, with equal
qualifications to the prosecutor.

Mr. Gavin. Yes.

Colonel Maas., Now, if the accused elects to select some other officer
who is not qualified, this gives authority for the court to excuse the
defense counsel who has been appointed by the convening authority.

We think that even though the accused ought to have the right to
his own counsel, whether he is qualified or not, that there should he
on his side a designated trained legal officer as an associate counsel,

Mr, Rivers. You say this bill deprives him of his right to employ
his own counsel.

Colonel Maag. No, it does not. But if he does employ his counsel
the court can excuse the one that has been appointed by the convening
authority.

Mr. Rivers. You think we should put that in here?

Clolonel Maas, Yes, I do.

- Mr. Harpy. You mean even though the defendant does not want
im?

Colonel Maas. That is correct. In my opinion it is the duty of the
court equally to protect the defendant as it is to see that the prose-
cution B
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Mr. WinsTeap. Suppose the defendant feels that appointed counsel
would advise him in the wrong direction and he does not want his
services?

Colonel Maas. No. T am suggesting that he be there as associate
counsel. He still does not have to follow him, but he has the benefit
of his advice. 1 do not think the court has a right to excuse him, I
think the court’s obligation is to carry the rights of the accused.

Mr. Gavin. Would you care to express an opinion as to what you
think of the defense counsel that was afforded these boys in the cases
that have come to your attention over the past several years? You
say you have had 32 years of experience. What do you think of the
defense counsel that some of these boys had?

Colonel Maas. Not too much, frankly. 1 think most of them were
conscientious, Mr. Gavin. There were some of them, in cases that I
reviewed, where the defense counsel was not conseientious.

He was thinking about his own promotion. And he was living in
the same bachelor officers’ quarters with the prosecutor. Too many
of them were not trained.

Now, near the end of the war that began to be pretty well corrected.
Yl'pu began to get lawyers in there who began looking on them as a
client.

Mr. Gaviy, You think that possibly some of the counsel when
appointed by the court would not be satisfactory to the defendant in
the case?

Colonel Maas. Well, he might think he wants them. But I think
in addition to that he should have the protection of a trained law
officer as associate counsel.

Now, gentlemen, I am going to suggest that you excuse me——

Mr. Brooks. We are deeply interested in your testimony and we
would like to suggest this: That at a later time perhaps since you will
be here in Washington, the committee might want to call you back.
You will be available.

Colonel Maas. T have not finished. You have a witness here who
has come at considerable trouble and inconvenience, and I am sug-
gesting that you excuse me so that you can hear from him now and
not put him to further inconvenience.

And T would like either to come back at a later time and finish my
statement or if that is not possible, T will write up the rest of it and
submit the other suggestions I have to make.

Mzr. Brooks. You will be available here in Washington?

Colonel Maas. I will be available and I will keep in touch with
Mr. Smart. Thank you very much, gentlemen.

Mr. Brooxs. Thank you very much, Colonel.

Gentlemen of the committee, we have here Mr, George A Spiegel-
berg, chairman of the special committee on military justice of the
American Bar Association.

Where are you from, Mr. Spiegelberg?

Mr. SrieGELBERG. I am from New York.

Mr. Brooks. We are glad to have you, sir, and glad to have the
statement as representing the views of the American Bar Association.

Mr. SeiparLsera. Well, it is a pleasure to appear before you gentle-
men.
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STATEMENT OF GEORGE A. SPIEGELBERG, CHAIRMAN OF THE
SPECIAL COMMITTEE ON MILITARY JUSTICE OF THE AMERI-
CAN BAR ASSOCIATION

Mr. SeieGELBERG. I perhaps might say that I am a veteran of both
wars, in the last one having served on General Eisenhower's staff
from December of 1943 until just before the end of the war in Europe.

I am a member of the bar of the State of New York and professor
of law at New York University, as well as being the chairman of the
special committee on military justice of the American Bar Association.

At the outset, T would like to say I think the congratulations of all
those who are interested in adequate eourts-martial reform should go
to the gentlemen who are responsible for drafting this code.

I do not think that I have ever seen a more carefully drafted code.
I think that the first long step forward and a very much needed step
was taken when the Flston bill was drafted, although that bill almost
necessarily had many defects. Many of those have been corrected
in the present bill.

I think particularly the fact that adequate representation of the
defendant at all stages of the trial, which was one of the things most
strongly urged by the American Bar Association, has been admirably
covered in the present bill.

In addition, I think we may have great hopes by the establishment
of the Judicial Council—another recommendation most recently
adopted by the American Bar Association, on February 1 of this year,
in a report which I have submitted to the members of this committee.

There is, however, when all has been said, one fundamental defeet,
and when I use those strong words, I express the unanimous opinion
not merely of my committee, but of the house of delegates of the
association itself which has repeatedly stated that the very foundation
of adequate courts martial is the divoreing of command control from
the courts.

Now I want to make it perfectly clear before very briefly reviewing
the history of legislation on that subject that there is no one who has
had any connection with the military services who does not believe
and believe emphatically that the enforcement of discipline is an
absolute essential in any branch of the armed services.

It seems to me, however, there has been a great deal of confusion
between the enforcement of discipline and the administration of jus-
tice. 1 do not think that the two have any necessary connection,
and T shall attempt to enlarge upon those views in a moment.

I would like to call to the attention of the committee that the War
Department's advisory committee referred to most frequently as the
Vanderbilt committee appointed in March of 1946, held extensive
hearings.

It came out with a report in the middle of December of 1946 and
seven pages of recommendations. Four and a half pages concerned
themselves with the control command over the courts.

The recommendations of the Vanderbilt committee were subse-
quently adopted by the entire assembly of the American Bar Associ-
ation and by the house of delegates on three separate occasions, the
last being in February of this year.
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The present bill, with all of its admirable aspeets, leaves command
domination of the courts exactly where it was before, with one excep-
tion which must be noted. 1 think article 37 provides that inter-
ference with the court by anyone in particular and by the commander
specifically is prohibited. Unlawful interference is prohibited.

And according to my reading of the aect, section 98 makes such
interference an offense under the act.

Now, gentlemen, the difficulty with the administration of all courts-
martial legislation in the services is that there has so often been a
wide gap between a bill which is fair on its face, but in the adminis-
tration of which loopholes have been found through which you can
drive a team of oxen.

I think the same criticism may fairly be made of article 37. T do
not believe that it will remedy the situation which ereated the greatest
difficulty in World War T and which was questioned at length by
among others Professor Morgan, the chairman of the present commit-
tee, after World War T,

1 would like if T might —and if any of you gentlemen have the time—
to recommend the article which Professor Morgan wrote in 29 Yale
Journal, in 1919—30 years ago.

That article could have been written just as aptly after World War
1T because the defects due to command domination which stirred
Morgan and others—Chamberlain and Winthrop—after World War I
were repeated on an enlarged scale after World War 11,

And we believe, that is the American Bar Association believes, that
unless corrective legislation, effective corrective legislation, is passe d
by the Congress, we will have to wait until after World War ITT before
the defects of this legislation become apparent as we believe them.

Mr. Gavin. Pardon me for interrupting you at this point.

Mr. SrieGELBERG. Yes.

Mr. Gavin. Could you submit the article that you referred to for
the record, so it could be incorporated in your remarks?

Mr. SrieceLBERG. | have given Mr. Smart the recommendation of
the American Bar Association as well as the statement, Mr. Gavin.

(The information referred to appears at p. 727.)

Mr. Rivers. You have proposed amendments for this proposal?

Mr. SeiecELpErRG. Well, T have not them with me, Mr. Rivers. 1
can say this: With respect to the Elston bill we submitted amend-
ments.

Mr, Rivers. Yes.

My, Seipcersera, That is ancient history.

Mr. Rivers. Yes.

Mz, Seipaerpera. It would not be a difficult job and we are
certainly willing to undertake the drafting of the corvective or what
we hope and believe are corrective amendments and submit them to
this committee within a very reasonably short time.

Mr. Rivers. To the proposed legislation?

Mr. SpiecerserG. That is richt.

Mr. Rivers. But for the mest par: you beli-ve that the proposed
legislation is a step in certainly the necessary direction?

My. SpreceLeerG. Without any qualifieation at all, sir.  We think
that this is a very fine piece of legislation, speaking generally. And I
am directing my remarks to what I regard as the one remaining
omission.

Mr. Rivers. I see, sir.
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Mr. SpieGELBERG. Which none the less we regard as being—the
fact that it is only one—of great importance. In fact it is the founda-
tion of the existence of military justice.

Mr. Rivers. Well, your amendments would not be extensive
anyway, would they?

Mr, SrieceLBERG. They would not be extensive,

Mr. Rivers. Mr. Chairman, in that connection I ask that Mr,
Spiegelberg be asked to submit these.

Mr. Broogs. Well, he will be glad to do it.

Mr. SereaenBErG. | will be very glad to do that, I can assure you,
Mr. Rivers.

Mr. Brooks. Mr. Spiegelberg, may I ask you this question?

Mr. SPIEGELBERG. Yes, sir.

Mr. Brooks. What do you think of the suggestion made by
Colonel Maas who just testified and also by the American Legion:
Simply placing a criminal penalty at the end of article 37 to which
you have just referred?

Mr. Sereapusera. Well, T understand—and this is rumor and if I
am wrong 1 am sure that you will correct me—that the American
Legion even went so far as to suggest civil indictment and trial by a
civil court,

Mr. Brooxs. Yes, before a Federal eriminal court, as I under-
stand it.

Mr, SPIEGELBERG. Yes.

Mr. Brooks. With a penalty of $5,000 fine or 5 years in prison.

Mr. SpieceLBERG. Yes. [ think that would be unfortunate legisla-
tion. Now I cannot speak for the American Bar Association because
we have not considered it, but I do think that you should only have
civilian interference with the processes of military justice by your
Judicial Council at the top.

In addition to that I think it would be ineffective, and I think it
would be ineffective except as a threat, for this reason which is simply
stated: The present bill says that the unauthorized influencing of a
court is prohibited.

Now if anybody will tell me or tell a commanding officer where the
line is to be drawn between authorized and unauthorized influencing
of a court, I would be glad to have it. 1 do not know.

But I do know from experience in two wars that without violating
a comma of article 37 1, as a commanding officer, could get any
verdiet T wanted from any court chosen from my command.

Mr. Paiusin. How do you propose to close that gap?

Mr. SeieaeLBErG. 1 would propose to close that gap—when I say
“«17 T mean the association for which I speak—by an apparently
simple procedural method which I can talk about with authority so
far as the Army is concerned.

I have hesitation as far as the Navy is concerned because I am not
experienced in their procedural difficulties which I understand they
are urging.

As far as the Army is concerned, the simple method of doing it
would simply be for the establishment of the Judge Advocate General,
that is an officer’s corps, now independent of command, at no lower
than army level.

I am talking about the general case. To that man panels of officers
available for court-martial duty would be transferred. That is,
names would be transferred by commanding officers.
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Obviously the commanding officers would have to have the right to
substitute other officers from those on the original list from time to
time in order to meet the needs of their command.

If, let us say in the particular Army, an average-size army, there
were eight divisions, you would have panels at the Army Judge Advo-
cate General's headquarters from which where necessary—and I stress
the “where necessary” and only where necessary—courts could be
sent to any division composed entirely of officers from one or more
other divisions,

Now, if the situation was serious enough there is not any reason
why you could not in a theater, and I do not see why vou could not in
the zone of interior, raise that if necessary one echelon higher and
make it Army group, because whatever anybody may say about the
necessity of speedy justice as far as general courts are concerned, I
have never heard of a general court being convened and sitting under
fire. It is not an instantaneous process.

If you did it from Army group headquarters—and I think that
would be necessary if at all in the rarest instances—you could have,
forinstance, to take an illustration from the last war, officers exclusively
from Hodges' First Army sent to Patton’s Third Army to try cases.

That was not a very long distance during the war and transporta-
tion or the shortness of transportation is in my opinion based on long
experience so far as headquarters command are concerned more of a
funetion than a reality.

Mr. Brooks. Mr. Spiegelberg, let me ask you this: Suppose vou
have a task foree and Navy men attached to an Army command, what
would be your suggestions as to the fairness of acquiring all your
panels from that Army level which would in effect exclude the Navy
men?

Mr. SeiecELBERG. Well, is that not the situation which you run into
whenever you have a group from one arm of the service attached to
and subject to the discipline of another arm of the service?

Mr. Brooks, Well, where you select your panels from your local
levels you might include Nayy men.

Mr. SrigaRLBERG. You might from the higher, too, if it was a unit
sufficient to have an independent command. I am not assuming that
the officers should be chosen on this panel from Army commands alone.
If there is 8 Navy command in the tieat/er, subject to Army discipline,
it would be the duty of the Navy commander to make his list of
officers available just as it would be that of any division commander
or area commander.

Mr. Rivers. In civilian terminology, that would be a constant
rotation of veniremen, so to speak?

Mr. SPIEGELBERG. Yes,

Now I want to emphasize the point, Mr. Rivers, that this would be
where necessary. And I am not assuming it would be always or nearly
always necessary.

: But the instances in which commanding officers influenced courts is
ion.,

ow I am not suggesting they did it intentionally—wrongfully. I
think quite the contrary, And I think I can point to pretty definite
proof of that. When the Vanderbilt committee interviewed among
others 49 general officers—and I think my figures are accurate—16 of
those general officers affirmatively and proudly testified that they in-
fluenced their courts.
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They regarded it as part of their duty. How many of the remaining
33 actually did it, T do not know.

Mr. PrinBin. What machinery would you suggest to prohibit or
punish for that practice?

Mr. SeiegeLBerG, Well, I think punishing for the practice is the
answer. [ think the way to meet the issue is to take away from the
commander the right to appoint the court.

Now I have never been able to see, and 1 have never heard a con-
v‘inlr".ing argument that doing that would in any way interfere with dis-
cipline.

IMr. Rivers. Well, that is a separate judge advocate set-up, is it
not?

Mr. SeieceLBeErG. Well, you have your separate judge advocate
set—u]:i, Mr. Rivers. You have that now. And 1 trust it will be con-
tinued.

Mr. Rivers. Under the Elston bill?

Mr. SeiecELBERG. Right.

Mr. Rivers. Yes, sir.

Mr. SrieceELBERG, But you have no job for that separate corps to
do which we had hoped would be the job given it and that is the super-
vision of the court.

Now the court is an instrument of justice or at least I assume that
it is and after the charges have been referred by the commander and
the commander appoints the trial judge advocate—the prosecutor—
so that a speedy trial will be assured, it seems to me when that has
happened the ends of discipline have been satisfied, with one addition,
that after the court has reached its verdiet the command should have
the right to pass on that verdict with a view to clemency, because 1
think that the commanding general should say: “All right, this man
has been convicted of a heinous offense, but he is more important to
my command now for Army purposes than he is languishing in jail.”

But beyond that why should the court have any further rights?

Now I think the matter can be very easily clarified by three simple
questions. Do we believe that men in the armed services should re-
ceive a fair trial? The answer to that must be “yes.”

We have written into the law now, and the Elston bill and more
strongly under the proposed bill, that anyone who influences the eourt
is committing a wrong.

Now if we admit Lﬁml influencing the court is a wrong, why do we
sive the power to the commanding officer the only use of which can

e to influence the court?

Mr. Puinsiy. But as Iintimated before, we provide for punishment

for attempting to influence the court or influencing the court.

Mr. SeieceLserG. There is a punishment, as I read it, Mr. Philbin,
under the present bill. But I do not think that answers it. T just
cannot realize—and perhaps my imagination is not vivid enough—
any officer in a command preferring charges against the commanding
officer under article 37.

T mean I really cannot. Therefore, I think it is ineffective.

Mr. Brooks. That was the reason I think the Legion suggested it
go to the Federal eriminal court.

Mr. Rivers. That is right.

Mr. Srigcenpere. Right. Then you really do have an inter-
ference, it seems to me, with discipline. Certainly, if you keep this
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convening power in the commander, if you have a timid commander,
18 he not going to say to himsell, before he even convenes the court
particularly where it is an important case with respect to, let us say
an officer of some standing: “T better be pretty careful about fhis.
This man may undertake to go to the civilian courts to have me
indicted.”

I personally think that in terrorem elause is the way to correct this
very real defect in the present law. 1 do think the way to correct it is
to put the supervision of the administration of justice where it belongs
and that is in the legal corps.

Mr. Rivers. In substance, then, Mr. Spiegelberg, you say if you
will extend the coverage of that independence to the Elston bill and
make it stronger in the proposed bill and stronger than the proposed
bill —T am talking about the independence of the judge advocate—
that is the way to correct it?

Mr. Sereaensera. Well, the independence of the judge advocate
himselfl, Mr. Rivers, is not the answer. The judge advocate has the
independence now. What we should do to the judge advocate now
is to say that instead of the commanding officer the Judge Advocate
General should be the convening authority for the court.

Mr. Rivers. 1 see.

Mr. SeiecenserG. In other words, we will give the Judge Advocate
General an additional duty.

Mr. Rivers. That is right.

Mr. SeieceLBeErG. Now, | have been working in this now for 3
yvears and I have been waiting to hear one argument on prineiple which
will support the proposition that the commanding officer needs the
power to appoint the court in order to enforee discipline.

Mr. Rivers. Now, do you think that was discussed in Mr. Morgan’s
set-up and do you think that maybe by way of compromise that has
not been included, or would you venture to form an opinion?

Mr. SpiecELBERG. Are you asking me for my guess, Mr. Rivers?

Mr. Rivers. Well, I do not want to embarrass you, sir.

Mr. SpiEGELBERG. You do not embarrass me because Professor
Morgan is on record and has been for 30 years.

Mr. Rivers. I see.

Mr. SeiecerLBerG. And his views, I believe, have not changed in
that time.

Mr. Rivers. Well, Professor Morgan is a practical man. When
you get in these conferences you cannot always get everything you
want, as you know,

Mr. SeisceLeera. I could not agree more.

Mr. Rivers. Yes, sir.

Mr. SeieceLBEre. And I am not for a moment eriticizing Professor
Morgan because I think he has done a grand job.

Mr, Rivers. But I am just wondering whether the reason it was
not incorporated in thig proposal was because he was hitting his head
upon a stone wall.

Mr. Serecernsera. Well, if you want my guess, my guess would
be that the Navy fancies that there are procedural difficulties involved
due in large part to the fact that they have no legal specialist corps
and I understand are not particularly anxious to have one, and witﬁ—
out one I can see that there would be procedural difficulties.

Mr. Rivers. You know the old saying: “As long as the light holds
out to burn it is time for the vilest sinner to return.”
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Mr. Brooks. Well, now, coming back to your suggestions, how
would they apply in the Navy and the Air Force?

Mr. SeieceLBERG. Well, as far as the Air Force is concerned, 1
see no difference from the Army application. Unfortunately, as
far as the Navy is concerned, I eannot speak. But I am sure that
there will be no difficulty if you have a legal specialist corps or what-
o.}\;p.r the appropriate word may be in the Navy to administer these
things.

Mgﬁ Rivers. Of course, we realize the Navy has different problems.
For instance, the absolute dictatorship on a vessel is necessary. And
I do not believe the establishment of a specialist corps would seriously
disrupt the need for such authority when the occasion arises.

Mr. SrieceLBErG. I heard what Colonel Maas said on that subject,
and I cannot admit that discipline is more important in the Navy
that it is in the Army.

Mr. Rivers. Certainly aboard ship.

Mr. Brooxs. Well, justice is justice wherever you get it.

Mr. SrigcrLBERG. There is no question about it.

Mr. Rivers. That is right.  But I think it would not be disrupted
by a lcEnl specialist corps if we decide to set one up.

Mr. SrieceLBERG. I do not know that it would. As I say, I do not
speak with authority on the subject because my experience has been
entirely in the Army. I do not see why it should.

Now the argument has been made over and over again: Outlying
posts and distant stations. I cannot see that that creates any difficulty
at all, really. Perhaps there is a slight difficulty as far as transport is
concerned.

But I do know in Africa in the last war where you had outlying
posts they had traveling courts. If they had it in the last war they
can have it in the next.

Mr. Rivers. That is right.

Mr. Seiegereera. Now, it is true there may be inconvenience, but
as the chairman stated, it seems to me that the opportunity of justice
is more important than monetary inconvenience or even continuing
inconvenience. And, of course, in peacetime there is no question at
all. And we always lose sight of that fact.

I think I am correct in saying that the history of this country we
have been at war approximately 20 years. That leaves a long time
between wars. It seems to me although there may be some excuse for
an unfair trial in wartime there is none in peacetime.

I am not justifying an unfair trial in wartime, but conditions are
different. But in peacetime I can see no reason for it.

Now I do not want to repeat myself. 1 do want to say that after
the most serious consideration the American Bar Association on four
separate occasions has advocated this.

We sincerely hope that it will be written into the law and we will be
glad to submit to this committee amendments, the required amend-
ments, to the present bill which would affect that change, which will
not be great.

It means simply the transfer from the commanding officer to the
appropriate Judge Advocate General’s officer of hte right to convene
the court and to appoint assigned defense counsel.

If we really stop a moment to consider what the commanding officer
does now, I do not see how we can help but be amazed. The com-
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manding officer in effect refers the charges. In fact he prefers the
charges. Actually he does not make them, but has an officer in his
command do that since if he actually made the charges himself he
could not appoint the court.

He appoints the prosecutor. He appoints the defense counsel.
And how often he has told the court: “You convict, you give him the
limit, T'll fix the sentence.” '

Now, perhaps not in those terms and perhaps not as badly as that,
but T am sure that witnesses have appeared before you and have testi-
fied to numerous personal experiences that they have had where they
have attempted to do their sworn duty and render a just verdict and
they either got a skin letter—now prohibited —which became sart. of
their 201 file or at least they were removed from court-martial Jnly'

Now that should not be permitted and it should be effectively pro-
hibited and as long as you L}ﬂ\'(‘ m the commanding officer the power
to appoint the court you have not effectively prohibited it.

And as T say, T am still waiting to hear the fﬂgif.‘-ﬂl reason why the
proposal that we advocate will to the slightest extent adversely affect
discipline, the enforcement of which is essential in the armed services.

Mr. Puresin. Will it involve any undue delay in the trial of these
cases?

Mr. SeieceLBerG. Absolutely not.

Mr. Pampin. Did the traveling teams or courts that served in
hlltirrl-h Africa during the last war that you referred to involve any undue
delay?

Mr. Seiecernera. In fact, Mr, Philbin, it is very rare for a general
court to have appear in a foreign theater during wartime a man accused
of crime within 2 weeks of the time the charges are referred.

I do not say it has not happened. 1 say it is very rare. And that is
a small lapse of time. It frequently runs much longer.

Mr. PuiLein. Of course, we must keep in mind, too, that while a
man is waiting for trial he is under confinement.

Mr. Serecensera. That is right.

Mr. PuiLsin. For an offense that perhaps he is not guilty of.

Mr. Seigcerpera. That is right, llmt. the delay as a matter of fact,
again does not interfere with discipline because after the charges are
preferred and the man is apprehended he is lost to the command.

He is lost to the command until after the trial and the action of the
commanding officer with respect to mitigation of sentence. And it
does not make any difference from a time element or discipline element
or command element where that man is tried by a court from his own
division or from another division, except that if he is tried by a court
from another division that court will not be subject to the desires of
the command which has referred and preferred the charges.

Mr. Brooks. Do you have a question?

Mr. Harpy. Mr. Chairman, I just wanted to observe, I think it
might be extremely helpful to have Professor Morgan's slant on this
particular subject.

Mr. Smarr. He will be back here and will be able to give it in person.

Mr. SeipceLeerG. Perhaps, Professor Morgan gave me the right
to refer to a letter which he wrote to the seeretary of the American
Bar Association as stating his views. He felt that—

It wes the opinion of our committes—
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and I am reading from his letter—

that it would be impracticable to have such appointments made by the Judge
Advocate General's Department without the closest cooperation with the com-
manding officers concerned. This would necessarily mean that the funetion would
be delegated to the local representatives of the Judge Advoeate General's Depart-
ment., It is mthinkable that he could be permitted to dictate to the commanding
officers the assignment of duties of officers under his command,

That deals with the question of the reservation by the commanding
officer of his right to substitute the names of officers who are available
for court-martial duty from time to time—

In practice—
Professor Morgan says—

the choice would be limited to those officers whom the commanding general
designated as available for such service.

There is no question about that.
And the result would he muech the same as under the present practice,

That is Professor Morgan's first conelusion.

The professor sent me a copy of this letter and I wrote him stating
in substance and perhaps more briefly than I have urged it before you
gentlemen here exactly what I have said here.

And he wrote me on March 4:

As to the plan which you propose for eliminating command control, 1 agree that
if each division commander is required to furnish a list of officers for court-martial
duty to the Army commander and if there is a statutory provision that, the Judge
Advocate General will select the court for any division from officers of the other

divisions you will secure much more freedom from command control of the trial
court,

And he continues:
Otherwise 1 am still from Missouri.

Well, now, of course the proposition that I urged upon him was the
proposition that would allow the officers from other divisions to be
sent into the division where the man is to be tried.

And Professor Morgan has said that he believes that that, and T
quote:
will secure much more freedom from command control of the trial court.

And that, as I said before, gentlemen, we regard as the sine qua non
of justice in the services.

Mr. Rivers. In that connection, in order to better secure those
rights, would there be anything wrong with the fact in some sort of
a preamble statement we say we reaffirm or affirm or subsecribe to the
prineiples that a man does not surrender his basie constitutional rights
once he enters the armed services?

Mr. SeiecgeLBERG. [ think we might get into pretty serious trouble
that way, Mr. Rivers, because he certainly surrenders many of them.
If you put that into the preamble it may not do harm, but I think it
is likely to confuse. If you put it into the law, he is going to demand
a jury trial.

At least I would advise him to if I were representing him, and there
was such a provision in the law.

Mr, Pamwein. Do you think a jury trial in any circumstances is
advisable?
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Mr. SeieceLBERG. No, sir.  As I said before, Mr. Philbin, I do
not think that you should permit civilian interference.

Mr. lzmmm. I am speaking of a jury trial of his own peers.

Mr. SpiecELBERG. Oh, you are talking about the enlisted men on
the court.

Mr. Rivers. That is what I am talking about.

Mr. SpieGELBERG. I am sorry, perhaps I misunderstood you com-
pletely. Frankly, and this has been discussed at length in the
American Bar Association, we do not think that you get very far by
having enlisted men on courts.

Mr. Rivers. It is not going to hurt.

Mr. SeieGELBERG. No, absolutely no.

Mr. Rivers. I do not think so.

Mr. SeieGeLBERG. If it gives the enlisted man a feeling of con-
fidence——

Mr. Rivers. That is right.

Mr. SeipcensEra. That he might be able to hayve some of his peers
on the court——

Mr. Rivers., That is right.

Mr, SpigceLserG, Certainly the experiment can do no harm. But
my shrewd guess would be that most of the enlisted men who serve
on courts will either be master sergeants or tech sergeants with from
6 years’ service up and that they will be more severe in their judgment
of the man on trial than would officers.

But I ggree completely. It does no harm and it may do good.

Mr. Rivers, That is right.

Mr. Gaviy. Why would it necessarily have to be a sergeant or a
master sergeant?

Mr. SeieceLBERG. It would not. But, I say, my guess is that you
will find in most cases the enlisted men on the court will be either first
or second grade.

Mr. Paiusin. Why should that follow, necessarily?

Mr. SeieceLeera. Well, T do not know why except that those are
the enlisted men that the commander or the junior officer—the com-
pany commanders—know and they are the men that they actually
select and recommend as being qualified for court-martial duty.

Mr. Paiusin. Of course, in doing it, you could see that it would be
a fair representation of all enlisted men, of all ranks, and so forth.

Mr. SeizaeELeBRG. You could. But I think it is not more than a
third now on the court and that would mean at most two on the
average court, and it would be pretty hard to administer such a
provision.

I do not say it could not be done. T think it is better not to (ry to
specify

Mr. Prmupin. Has your group considered the jury trial of capital
cases in the armed services? Have you given consideration to that
question?

Mr. SereceLpErG. None. And, as I say, I cannot speak for the
association on that.

Mr., Puinpiy. Well speaking for yourself, give your opinion
about it.

Mr. SpieGeLBERG. Speaking for myself, I think it is a mistake. 1
think it is a mistake to introduce into the military system any civilian
control review except at the top. And there I think equally important
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with review at the top is the fact that one of the functions of the
proposed Judicial Council is to keep in touch with the situation con-
tinually and make annual reports on needed changes and reforms in
the system.

There is the germ of continuing surveillance and reform. The im-
portance of that cannot be overemphasized.

Mr. Pamsin. And what sort of review at the top do you contem-
plate or propose?

Mr. SeieceLBERG. I think the bill as drawn now is admirable, ex-
cept for the fact that I would add to the Judicial Council’s rights of
review the right to review the facts as well as the law.

Mr. Pamsin. I was going to touch on that.

Mr. SPIEGELBERG. Yes.

: Mr. PriLsin. You believe they should have the right to review the
acts?

Mr. SriecELBERG. Most definitely.

Mpr. Paiugin. I am of that opinion, myself.

Mr, SrieaeLBera, And while we are on that subject, I do think—
I do not know whether it has been pointed out—that there is one minor
defect in the review procedure. 1 do not think that the Judge Advo-
cate General should be allowed to go shopping around among boards
of review as he is under the present bill, that is the present draft,
where the first board of review does not do what he wants. He has
the right to go to the Judicial Couneil.

That is the only right he should be given.

Mr. PamLein. Can you see any possible objection to providing for a
review of the facts?

Mr. SeieceLsERG. None—if you leave it as it is now, except that
i.cn ccrt.?.in cases accepting the case is diseretionary with the Judicial

ouncil,

Mr. Smarr. Mr, Chairman, may I ask one question?

Mr. Broogs. Mr. Smart.

Mr. Suart. I want to point out to the committee what the situation
is as to corps in respective services as of today. As you know, the
Congress created a separate corps with a separate promotion list for the
Judge Advocate General of the Army.

Mr. Rrvers. That is right.

Mr. Smart. Almost simultaneously with the signing of that bill,
as a matter of fact the day after that bill was signed, the President
signed another bill which ereated the Office of Judge Advocate General
of the Air Force. Due to a statutory conflict the question has arisen:
Does the Air Force also have a separate corps of judge advocates?

The current interpretation of question is that they do not have a
separate corps and tﬁa Air Foree as of today is not functioning with a
corps.

l\l?Ir. Gavin. It is funetioning, though, because I have a case up
richt now.

Mr. Smart. Not as a corps.

Mr. Gavin. Not as a corps, but they are funetioning.

Mr. Smarr. Definitely, the Air Force has jurisdiction and is trying
all of its own court-martial cases. But it does not have a corps.

Mr. Panpin. What legal effect does that have, the fact that they
do not have a corps, in the court-martial proceedings?
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Mr. Smart. It has no effect except that Air Force legal officers do
not have the same judicial independence as officers in the Judge
Advocate General's Corps of the Army.

Now with that preface, I would like for Me. Spiegelberg to go on
record here one way or the other: Does he advocate a corps of judge
advocates for the Air Force, the same as we now have for the Army?

Mr. SpieGeELBERG. The answer is that there obviously must be one.

Mr. Rivers. That is right.

Mr. SpieGeELBERG. You cannotl have the Justice Department of the
Army divided into two halves: Independent in the Ground Forces—
I am still talking in old terms.

Mr. Rivers. That is right.

Mr. SripcELBERG. And subject to the domination of command,
completely subject to the domination of command, in the Air Force,

Mr. Rivers. That is right.

: .\{lr SeieceLeera. If they are independent in one, they should be
in all.

Mr. Brooxks. You think that is a house divided against itself?

Mr. SeigceLBerG. | think it will certainly fall, Mr. Chairman,
whether it is a house divided.

Mr. Brooxks. I would like to ask you one question before it is too
late, The practice of comity has grown up in time of peace between
the armed services and the civilian courts in reference to major erimes,

Mr. SPIEGELBERG. Yes.

Mr. Brooks. For instance, very often the armed services does not
desire to try the individual who may be a member of the armed services
but prefer to have the Federal courts do that. Do you think it is
necessary to put anything in this Code of Military Justice to cover
that situation?

The man who is tried in a Federal eriminal court is tried and if he
is convicted it seems to me that should constitute jeopardy, and to
try him again would be double jeopardy.

Mr. SeizGeLBERG. I should think that would be true without
question.

Mr. Brooks. But I do not think there is anything in the law that
says that.

Mr. SeigGeLBERG, I would be amazed if the Supreme Court did
not so interpret it. Now that is a horseback opinion.

Mr. Rivers. Well, if a fellow is convieted in a civil court this
automatically discharges him from the service, if he goes to jail.

Mr. SpieGeLBERG. [ thought the chairman’s point was, could they
try him over again in a military eourt.

Mr. Brooks. Yes,

Mr. SriggELBERG. Now, you have the dual prosecution in that
conviction in the Federal court does not necessarily bar prosecution
in the State court.

Mr. Brooxks. You have double jeopardy there.

Mr. SpieGELBERG. But it seems to me the courts martial have been
held to be Federal courts by the United States Supreme Court.

Mr. Brooks. The point I had in mind was this: Do you recom-
mend placing any provisions on this covering that situation?

Mr. SeigceLeErG. Well, Mr, Chairman, if it is necessary to provide
against double jeopardy I certainly think provision should be made.
I am not in a position to say whether the present act is not adequate
on the subject;
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Mr. Brooks. You would not want to suggest anything covering
the field of comity between the Federal court and the military courts
in time of peace covering major offenses?

Mr. SeieceLBeErG. Well, now, on the double jeopardy question or
on the question of the right of the military court to refer certain crimes
f?l'- trial to civilian tribunal, always which I think it is a very healthy
thing.

Mr, Brooks. The discretion of a commanding officer to refer it or
the discretion of the accused to require it.

Mr. SeieceLBerG. I think I would rather leave it to the former,
rather than the latter,

Mr. Brooks. You mean to the commanding officer?

Mr. SeieceLErG. That is right. I think the discretion should be
in the accusing power as to whether the trial should be a military
trial or as has been customary and I thought required—I may be in
error—in certain cases, of which murder was one, transfer to the
civilian courts for trial in peacetime.

Mr. PrrueiN. And you believe double jeopardy, when it relates to
the service—in civilian courts or within the service itself—should be
prohibited.

Mr. Spizarrerra. Absolutely.

Mr. Smarr. Mr. Chairman, may T make one more observation
before you adjourn. The question of enlisted men on courts was
discussed a moment ago. I would like to advise the committee that
there have been approximately 15 cases, world-wide, throughout the
Army, since February 1 where enlisted men sat as members of the
court.

Mr. Larkin or some representative of the Army will advise this
committee as to the results of those cases.

I would like to further tell you that during the month of October
I made a trip for the committee and went to seven Army and Air
Force installations and interviewed 930 enlisted men on the question
as to how they felt about enlisted men on courts.

I have all of that information tabulated and will give it to the com-
mittee at the appropriate place when we read the bill section by
section,

Mr. Brooks. Any further questions?

Mr. Gavin. In summing up your presentation here, you think that
command control is the most important thing in this whole piece of
legislation?

r. SeiearELBERG, Definitely, Mr. Gavin.

Mr. Brooxs. Thank you very much, Mr. Spiegelberg.

Mr. Seipcerpera. Thank you, sir.

Mr. Brooks, You made a very fine statement. We appreciate it.

(A prepared statement follows:)

PrEPARED SrarEMENT OF GEORGE A. SPIEGELBERG, CHAIRMAN OF THE SPECIAL
CoMMITTEE ON MILITARY JUSTICE OF THE AMERICAN BAR ASSOCIATION,
Berore THE SUBCOMMITTEE OF THE COMMITTEE ON ARMED SERVICES, HoUSE
oF RerreseExtTATIVEs, Witn REspEcT To THE PRoPosEp UNiForm CODE OF
Mivirary Justice (H. R. 2498)

Mr. Chairman and members of the committee, my name is George A.
Spiegelberg, I appear before this committee as the duly aceredited representa-
tive of the American Bar Association, being the chairman of that association’s
special committee on military justice. My remarks will be addressed to the
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major reform still required in military justice on the assumption that H, R, 2498
becomes law.

I should say by way of introduction that T am a veteran of both World Wars
I and Il and that in the latter war I served overseas for 30 months as a staff
officer, the last 15 months of such service having been on General Eisenhower's
staff; that I was retired from the service for line of duty physical dizability and
for a year and one-half prior to the time of my retirement I held the rank of colonel,
General Staff Corps. have been a member of the bar of the State of New York
since 1922 and a professor of law at New York University since 1924, I am now
engaged in the practice of law in New York City,

With the permission of the committee I should like to place in the record a
copy of the report submitted to the house of delegates of the American Bar
Assaciation by my committee, which report was unanimously adopted on Feb-
ruary 1, 1949, by the association at the meeting of its house of delegates held in
Chicago, Ill. 1 should like to direct the attention of this committee to the fact
which is made entirely apparent by the annexed report that for the last 3 years
the American Bar Association has consistently and repeatedly urged the Congress
of the United States to remove court martial from the domination of command.

Before discussing the need for this basic reform I would like briefly to state
that except for some minor defectz which I have no doubt have already been
called to your attention, H. R. 2408 is a very decided step forward in comparison
with existing legislation. Withoul going into detail it iz not amiss to point out
the following improvements which will be effected if the proposed code is adopted:

(a) The basic rules for the administration of justice in all of the armed services
are made uniform.

(5) The law member and counsel of a general court must be trained lawyers.

(e) Grounds for review have been broadened and simplified. The establish-
ment of a civilian judicial council in which is vested the duty of annually surveving
the manner in which military law is administered and making recommendations
in respect thereto may be particularly noteworthy.

Having said all this the inescapable fact remains that the keystone of the arch
of reform has been omitted. 1 have already alluded to the fact that for 3 vears
the American Bar Association has pointed out fhat if a court martial is to be an
instrument of true justice it eannot be allowed to remain subject to command
control, If we are to achieve justice or an approximation of justice it is essential
that the appointment of the court, the prosecutor and assigned defense counsel
should not be made by the commanding officer from officers in his own command.
That is the system under existing law. It is the system proposed in H, R. 2408.
It is wholly indefensible. It vests in the commanding officer the appointment of
those who are to act as judge, jury, prosecutor, and defense counsel. The futures
of all these men are subjeet to the control of the commanding officer who has
appointed them to discharge these diverse functions, In theory it is foo much
to hope that command will not bend the views of its subordinates to meet its
desires of fhe moment. In practice there haye been and are now such occasions
and there will continue to be such occasions under the system proposed in H. R.
2498 which contains no suggestion of the separation of judicial power from the
chain of command.

That the influencing of courts by commanding officers is wrong is recognized
by the proposed code, section 37, which nominally prohibits such action. The
difficulty with the prohibition is that it is not effective.

The power of command to influence the court can only be justified if the use of
the power is proper. Artiele 37 of the proposed code labels the exercise of such
power as improper. Only by withdrawing the power to influence the court from
command ean we be sure that it will not be exercised in the future as it has been
in the past. The proposed bill in no way withdraws the power of command to
influence the court.

I believe there has been a complete misapprehension as to the nature and effect
of the remedy that we suggest in order to correct this basic defect. I trust that
my appearance here today may at least, in part, dispel the confusion.

The remedy suggested is a simple one: the power to convene the court, to
appoint assigned defense counsel and to order the sentence executed would be
taken from the commanding officer and vested in the Army Judge Advocate
General's Department or its equivalent in the other services. gommanding
officers who under existing law convene the court would be required to make
available to Army or higher headquarters a panel of officers available and qualified
for court-martial service. From =uch panel the Judge Advocate General at Army
or higher headquarters (or equivalent echelons in other services) would select the
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of course, be composed of officers selected entirely from divisions other than the
division in which they are assigned to preside. In that way and in that way alone
ecan you have a court composed of officers not subject to the domination of the
commander who has directed the trial of a man in his command. The command-
ing officer would, of course, have the right to add names fo or withdraw names
from the panel of officers available for court-martial service as required by the
needs of his ecommand,

The proposed system would in no way interfere with his command funetion nor
would it in any way interfere with the commander’s necessary obligation of enfore-
ing discipline. Influencing a court to find a verdiet of guilty on inadequate or no
evidence cannot be justified at least in the armed services of this country as a
proper method of enforcing discipline. Influencing a court to impose fantastic
sentences has no greater justification. Past experience has shown that under the
system which H. R. 2498 proposes to continue the commander’s power improperly
to influence the court has been too often exercised. It is as important that
justice is seen to be done as that it is done. So long a= the judicial process in the
armed services is administered by men entirely dependent for promotion, efficiency
rating, leave, and quarters upon the man who appoints them, so long will the
judicial system of the armed services be a system of justice in name alone.

Attempts to effeet the reforms here urged were made by Chamberlain, Morgan,
Winthrop, and Ansell among others immediately after World War . They failed
then because Clongress was persuaded by the same arguments now being made that
it was unnecessary to control command influence. World War 11 made it clear
beyvond question that the passage of time and the “reforms’ effected after World
War I had done little if anything to make the court-martial system a vehicle for
justice. The arguments advanced against reform 30 yvears ago if now suceessful
will result in the same justifiable complaints in the next war as we have witnessed
in the last two. How often must error be repeated before it is corrected?

This committee will bear in mind that with minor changes military justice
today is the military justice of eighteenth century England—a system devised
for armed services described by the Duke of Wellington in 1811 in the following
words: “ None but the worst deseription of men enter the regular service. The
seum of the earth who have all enlisted for drink.”

Today's system of military justice is as inapplicable to the citizen's armed
services of today as the duke’s remarks are to the men in those services today.

The critics of reform take the position that the armed services of the country
must subordinate everything to the winning of wars. With that argument 1 have
no quarrel except to remark that it is totally inapplicable to the subject under
discussion. A court-martial system that does not approximately effect justice,
far from enforeing discipline destroys morale. So long as the power wrongfully
to influence courts remains il the commander, so long will that system fail to
approximate justice. The function of diseipline is achieved when a charge has
been referred for trial and the commanding officer appoints and controls the prose-
cutor 8o as to insure a speedy and effective prosecution. From that point on
command interference except to exercise clemency serves neither discipline nor
justice.

Critics of reform also point to the fact that the existence of the present system
is almost as old as the Republie. That statement is true but it would seem to me
that in and of itself the statement indicates the need for reform rather than the
retention of a system so old that its age is its only virtue. It seems to me that
it would be as reasonable to argue that flogging which was once the common
service punishment should be again approved as it is to argue that any outmoded
Ps.rt of the system of military justice such as the domination of courts martial
sy command should be continued merely beeause it has always existed.

Finally, 1 would like to point out that the association for which I speak is
interested neither in creating a lawver's paradise out of the system of military
justice nor of permitting eivilian interference with the trial of military crimes. The
reform advocated does neither.

I have been informed, although 1 am unable to state on knowledge, that the
services do not object in principle to the divorce of command from the control
of courts martial. If that be so, no argument remains to prevent this Con
from adopting a system which will permit military justice to be justice in fact as
well as name,

For the foreseeable future we are faced by the necessity of maintaining armed
forces at least five times greater than those maintained before the recent war.
The armed forces of the future, no matter how they may be raised, will be com-



730

posed of the physically fit youth of the country. The first contact with any
Judicial system for the overwhelming majority of these young men will be their
experience with the administration of military justice. Is it too much to ask
that the system to which they are exposed be reasonably designed to achieve jus-
tice? Neither the system now in effeet nor the one proposed adequately guarantee
a proper administration of justice,

I desire on behalf of the American Bar Association and on my own behalf to
express my appreciation for your courtesy.

Rerorr o tae Srecian CommirTee ox Miurany Justice

To the House of Delegates of the American Bar Assoctation:

The undersigned, the Special Committee on Military Justice, of the association
appointed by action of the house of delegates, on September 6, 1948, hereby sub-
mits its report and a brief statement of the reasons why action is requested at
this time.

The War Du{mri-ment Advisory Commitiee on Military Justice, appointed by
the Secretary of War, on March 23, 1946, upon the nomination of this association,
made its report on December 13, 1946, advocating certain drastic changes in the
existing Articles of War. Certain of the recommendations were adopted in
legislation, which subsequently became law, the bill referred to being commonly
known as the Elston bill (H, R. 2575, 80th Cong.).

By far the most important recommendations of the War Department's Advisory
Commitfee on Military Justice were, however, totally ignored, and this association,
on two subsequent oceasions, referred to these omissions and directed the atten-
tion of Congress to the necessity of curing the defects in the Elston bill,

On September 26, 1947, the assembly and the house of delegates of this associa-
tion passed the following resolution:

“Resolved, That the American Bar Association urgently recommends the pas-
sage, by the Congress, and the approval by the President, of legislation separating
military justice from command, and vesting final reviewing authority by the mili-
tary, and final authority to mitigate, to remit, and to suspend sentences in the
Judge Advocate General's Department, without in an ¥ way limiting other existing
powers to mitigate, remit, or suspend sentences,”

On or about February 21, 1948, the house of delegates reiterated the prior reso-
lution and, in addition, adopted the following resolution:

““Resolved, That said bill (the Elston bill) should be further amended so that
both the trial judge advocate and defense counsel must be lawyers and, where
available, members of the Judge Advocate General's Department.”

Numerous other groups of veterans and of lawyers supported the stand taken
by this association. “Nonetheless, the Elston bill became law through its adoption
by the Senate of the United States, on June 9, 1948.

In June of 19048, as a result of the hill unifying the armed services, the Secretary
of Defense appointed a committee to draft a Uniform Code of Military Justice.
That bill has not as yet been published, but it will be published and submitted to
the Congress before the 15th of February 1949. We, therefore, submit that it is
of the greatest importance that the house of delegates of this association should
again, in clear and unmistakable terms; state its position and authorize its Appro-
priate officers and members to use every proper effort to see that a bill effecting
real reforms in our court-martial system becomes law. To that end, your com-
mittee respectfully submits the follow ing preambles and resolutions, and earnestly
recommends their adoption at the current meeting of the house of delegates.

Whereas the Advisory Committee on Military §ustice of the War Deépartment,
appointed by the Secretary of War, on the nomination of this association, devoted
the major part of its report to the recommendation that the conduct of courts
martial should be withdrawn from the domination of command; and that the
conduet of courts martial should be in the hands of trained lawyers; and

Whereas this association, on September 26, 1947, and on or about February 21,
1948, supported the recommendations of the War Department's Advisory Com-
mittee on Military Justice; and

Whereas The War Department substantially ignored those recommendations
and succeeded in proeuring the adoption of H, R. 2575, commonly known as the
Elston bill, which signally fails to provide for the reforms advocated by the
War Department’s Advisory Committee on Military Justice; and

Whereas, there will, in the immediate future, be introduced into the Congress
a new bill for the establishment of a Uniform Code of Military Justice; and
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Whereas it is vital to insure a fair and impartial trial of those citizens subject
to military justice; and

Whereas the present system of military justice fails so to do in that it is
indefensible and contrary to all concepts of justice that the authority to appoint
the prosecutor, the defense counsel and the court, and the right to pass upon the
ju%mant of that court be vested in the same person; and

hereas there can be no justification for the influencing of courts martial by
the commanding officer, but there can be no other justification for the rejection of
the Advisory Committee’s recommendation with respeet to the checking of
command control, except the continuation of the right to influence courts martial
by the commanding officer: Now, therefore, be it

Resolved, That this association urge the Congress of the United States to vest
in an independent Judge Advocate General's Departmen: the following powers,
now vested in the commanding officer:

* (a) The exclusive right to appoint general or special courts martial;

(b) The exclusive right to appoint assigned defense counsel;

(¢) The right to review the action of general and special courts martial. A
right to mitigate the court's sentence shall remain in the commanding officer.
And be it further

Iesolved, That in all general courts martial the defense shall be adequately
represented in all stages of the proceeding, including trial and review, and appro-
rrim,e legislation should be enacted to make such representation effective, which
fegls;!at.im\ should include provision for independent civilian review; and be it
urther

Resolved, That in all general courts martial, both the prosecutor and sssigned
defense counsel shall be lawyers: and be it further

Resolved, That, so far as feasible, special courts martial shall be surrounded by
all of the safeguards surrounding general courts martial: Provided further, how-
ever, That no special court may grant a bad-conduet discharge unless all require-
ments applicable to a general court have been observed; and be it further

Itesolved, That this association recommends legislation establishing an Advisory
Council in the Office of the Secretary of Defense, consisting of nine civilians
having predominantly civilian background and experience, and three service
members representing the legal offices of the three services—the civilian members
to be appointed by the President of the United States and to serve, without
salary, though entitled to a per diem and traveling expenses, which said council
ghall be required to report annually to Congress, and to that end it shall be
supplied, by the Secretary of Defense, with the necessary research and clerical
staff; and be it further

Resolved, That for and in the name of this association, its appropriate officers,
governors, delegates, and members, its Special Committee on Military Justice
do all acts and things necessary and proper including the right to appear before
committees of the Congress and any other tribunal, to urge the enactment into
law of the amendments above suggested, and such other amendments consistent
with the foregoing as will make the courts-martial system of the armed services
of the United States a true system of justice, before whose tribunals the citizens
of the United States will, so far as may be possible, be assured of a fair and
im{mrtiul trial.

tespectiully submitted.

Grorce A, SpigceLsere, Chairman,
SrerrEN F. CHADWICK,
Ricrarp K. Ganpy,
DoverLas Hupson.
ArtHUR JOoHN KEBFFE,
Winuiam H. Kinag, Jr,
Jorx MecI. Smrrn.
January 29, 1949.

Mr. Brooks. The committee is adjourned until Monday morning
at 10 o’clock.

(Whereupon, at 11:55 a. m., the committee adjourned until Monday,
March 14, 1949, at 10 a. m.).



UNIFORM CODE OF MILITARY JUSTICE

MONDAY, MARCH 14, 1949

Housie oF REPRESENTATIVES,
CoMMITTEE ON ARMED SERVICES,
SvscommiTTEE No. 1,
Washington, D. C.

The committes met at 10 a. m., Hon. Overton Brooks (chairman
of Subcommittee No. 1) presiding.

Mer. Brooks. The committee will please come to order,

We are a little slow getting in this morning, gentlemen, but the
committee is going right ahead, We will call on Mr. John Williamson,
representing the %eterans of Foreign Wars.

Just come forward, Mr. Williamson, and have a seat. We are
glad to see you again.

Mr. Wirriamson, Glad to see you, sir.

Mr. Brooxrs. Glad to have you before the committee.

Mr. Winniamson. Mr, Chairman, I would like to yield my time
to Mr. Paul Wolman, a prominent attorney in Baltimore, Md., and a
past commander in chief of the Veterans of Foreign Wars and pres-
ently chairman of our national security committee. He has a state-
ment that he would like to present.

Mr. Brooxks. Mr. Wolman, will you come forward, sir? Just have
a seat, sir.

Mr. Woruman. Yes, sir.

Mr. Brooks. We will be glad to hear from you.

You have a prepared statement, have you not?

Mr. Worman. Yes, Mr. Brooks. 1 thought it might facilitate time
by jotting down the thoughts that I had. And if there are any ques-
tions that either you or the members of the committee would care to
ask and I can answer them, I will be happy to try my best.

Mr, Brooxs. Fine, sir.

Mr. WorLman. For the sake of your record, my name is Paul C.
Wolman— W-o-l-m-g-n. I am an attorney, with offices in the city of
Baltimore and am a member of the bar of the State of Maryland and
also the Distriet of Columbia.

I have seeved as a commander in chief of the Veterans of Foreign
Wars and during the past several years as chairman of some of the
other committees. My service was in World War I primarily and in
the guard during Wm’]):l War 11

I served as G-2 on the staff of the Maryland Guard.

Mr. Brooxs. And are still very actively interested in the Veterans
of Foreign Wars,

M. ngLMAN. Yes, sir; I have tried to keep up my activity in that,
sir,

(733)
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STATEMENT OF PAUL C. WOLMAN, BALTIMORE, MD., CHAIRMAN,
NATIONAL SECURITY COMMITTEE, VETERANS OF FOREIGN
WARS OF THE UNITED STATES

Mr., Chairman and members of the committee, the Veterans of
Foreign Wars of the United States is deeply appreciative of the
privilege granted by your committee to allow its representatives to
appear before you and present the views of its membership, composed
as it is of men all of whom have seen foreign service in times of war.

The national security committee, which I have the honor to head, is
keenly interested in the promulgation of a uniform code of military
justice which will be workable and bring about a fair system for its
administration.

My committee, in addition to myself, is made up of Maj. Gen.
Charles C. Curtis, of Allentown, Pa., Maj. Gen. Merritt A. Edson,
holder of the Congressional Medal of Honor, United States Marine
Corps; Brig. Gen. Bonner Fellers, who was in the Pacific during the

eater part of the service during the last war; Maj. Gen. William B.

wunther, who served as security officer for the Second Service Com-
mand during the last war and who has been in the service for many,
many years; Col. Harvey L. Miller, who is retired from the United
States Marine Corps and who had service in the Navy likewise;
Orville A. Park, Jvr., an attorney who has been active in the American
Bar Association and also in the International Bar Association—and,
by the way, he served as the official representative of the American
Bar Association at Geneva during the past summer—and Capt. G.
Angus Sinclair, who was recently retired after having had a very fine
service. They fairly represent a good cross section of men from the
various branches of the armed forces.

It is a recognized fact that H. R. 2498, now under discussion, is a
compromise between the Army and Air Forces military justice, where
the advances in past years have been comparatively rapid, and the
procedure of the Navy, which has made but little progress since the
act of 1862, For that reason it would perhaps be unreasonable to
expect a well-polished and perfectly smooth organization overnight.

It is our opinion that the proposed code is an improvement over
the present systemn wherein each arm of the service has its own.
There are, however, a few observations which we desire to make and
we tender them to you in the form of constructive criticisms, with the
hope that they may be of some value to you.

We fear that there may be a possibility for injustice in the opera-
tion of the authority and power granted under article 4, wherein an
officer may be dismissed by administrative order of the President,
even after he has been acquitted by a general court martial, particu-
larly in view of the authority granted to the President in article 140,
page 93 of H. R, 2498, wherein the Presidlent may delegate any author-
il,f)' vested in him under this code and provide for the subdelegation
of any such authority.

In part I1I, article 15, dealing with nonjudicial punishment, it is
noted that the same can be meted out without the right to demand
trinl.  While this procedure is now permitted in the Navy, it is not
allowed in the Army.

In our judgment, right to trial should never be refused. Then,
paragraph (2), subparagraphs D, E, F, and G add punishment “bread
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and water.”” While it is true that an appeal is provided for, it is quite
probable that the punishment will have been completed before the
appeal could be decided.

Article 17 grants jurisdiction to each armed force over all persons
subject to this code. In other words, the Navy would be given
general authority to try an Army man and vice versa. It is the opin-
ion of many that a probability of harsh treatment might be meted out
as a result thereof, due to a frequent dislike of one service for the other.

Those who have been interested and pleased over the authority
to have enlisted persons sitting upon courts martial fear the inclusion
of “unless competent enlisted persons cannot be obtained on account
of physical condition or military exigencies,” as noted in article 25,
subparagraph (c). They fear that this provision might keep some
officers from placing enlisted men upon court.

In article 32, subsection (e), while the accused is given the right
to be represented at investigation, “upon his request,”’ it appears to
me that we might follow the procedure used in our Federal courts
wherein the accused is definitely advised of his right to have counsel.
In that manner there would be no possibility of the accused not
getting all of the protection intended for him,

The question has frequently been propounded to me and I would,
therefore, pass to you the inquiry as to reason for special consideration
being given to “general or flag officers” over all other officers and even
enlisted persons, as set forth in article 66 (b), 67 (b) (1), and 71 (a).

The thought has frequently been expressed that it would be advan-
tageous to establish an independent Judge Advocate General’s Corps
in each of the three services, or one corps operating out of the Depart-
ment of Defense, Members of such independent corps could operate
on most echelons,

As an example, a man may be charged by a regimental commander,
whereupon the charges could be referred to the Judge Advocate Gen-
eral on the division level, who could appoint the court from a panel
previously submitted to him by the division commander for the whole
division, and he could also appoint the trial counsel and the defense
counsel unless the accused desires to designate his own counsel.

Such a plan would eliminate the criticism that the commanding
officer orders the arrest of the accused, charges the accused, appoints
trial counsel, defense counsel, and then reviews the proceedings.

My observations have been made from experience and contact with
men in the armed forces, as a member and officer in the Veterans of
Foreign Wars of the United States and from my experience as an
actively practicing attorney for nearly 30 years, of which time about
5 1&&:‘5 were spent as a prosecuting attorney in the eity of Baltimore,
Md.

It is my hope that the suggestions offered and eriticisms made may
be of some constructive value to your committee, which is giving its
earnest and careful consideration to the uniform code of military
justice referred to in our discussions as H. R. 2498,

In conclusion, may I again thank you for your indulgence and hope
that the results of your labors will bring about the type of code which
will assure full and complete justice to those who may be charged with
violations thereof and at the same time result in the preservation of
the orderly discipline and smooth operations of the various components
which make up our Military Establishment.
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Mr. Brooks. Mr. Wolman, in reference to your first suggestion
there regarding the right of a trial in cases where the command is
authorized to make limited punishments not exceeding, I think, 7
days

Mr. Worman. Yes, sir.

Mr. Brooks. What is your idea further on that? Is your idea that
the commanding officer shall have the right to pass judgment in these
limited cases, subject to the right of the enlisted man to appeal to a
court?

Mr. Worman. No, si. What I have in mind primarily comes
under what we refer to now as company punishment, if that is the
part that you are inquiring about, Mr. Brooks.

Mr. Brooxs. That is right; company punishment,

Mr. Worman. Under the company punishment plan the man may
ask for a trial under our Army system. And he is entitled to that
trial. But under the bill as drafted—as I read it anyhow—he does
not have that right to ask for a trial. T think that right to trial should
never be taken away from a person.

Even in the most minor offenses in our regular civil courts, the first
question that is asked by a police magistrate is: “Do you wish to
hayve a trial by jury or are you satisfied to have me try it?" and so on.

Mr. Brooks. You would give the commanding officer no right to
punishment.,

Mr. Worman, I would give him the right to punish, unless the
accused desires to be tried. If the accused desires the right to be
tried, T do not think that should be taken from him.

Mr. Rivers. Mr. Wolman, let me get this straight. I think it is
your intention—I think it is in article 4

Mr. WoLman. Just a second.

Mr. Rivers. Anyway, the thought that our chairman brought up:
He has a trial as a matter of right unless he waives it.

Mr. Worman. That is right; I think he should have that right.

Mr. Rivers. And you say that is omitted in the proposed legislation?

Mr. Woraman. No, sir.  In part I11, article 15—that is the one that
I referred to in here.

Mr. Rrvers. That is what T am talking about.

Mr. Worman, That is right, sir.

Mr. Rivers. He has the right to demand trial. He has a trial
unless he waives it.

Mr. WoLman, He does not under this, as T read this, sir,

Mr. Rivens. I see, you complain about that omission,

Mr. WoLman, That is right, sir.

Mr. Rivenrs. In other words, you want us to write in this bill that
a trial is forthcoming in the ordinary sequence of events, unless it is
waived by accused.

Mr. Worman. That is right.

Mr. Rivers. And you want that guarantee written in the legislation.

Mr. Worman. Yes, sir; I think that should be.

Mr. Rrvers, I just want to get your contention.

Mr. WoLman. Yes, sir; that is my view, sir.

Mr. Rivers. 1 see.

Mr. Brooks. Mr. Elston, any questions?

Mr. ErsTon. No.

Mr. Brooks. Mr. deGraffenried?
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Mr. pEGRAFFENRIED. No, sir,

Mr. Brooks. Mr. Anderson?

Mr. AxpersoN. No questions,

Mr. Brooxs. We certainly thank you very much for a very fine
statement,

I am going to personally study it, because you reach a number of
points there that I would like to follow through.

Mr. WoLman. And may I say, sir, that Mr. Williamson, whom T
am sure you all know, would be very glad to meet with you or any
of the other members of the committee to further expound those
thoughts.

Mr. Williamson, by the way, is a captain in the Marine Reserves
and has had quite a little experience during the recent war. I feel
like an old man on most of those now

Mr. Rivers. If we call him, is he going to give us what in his
opinion is considered the reason that these were omitted? 1 notice
in your written statement you say it is obviously a compromise. I
think most legislation is,

Mr. Worman. Oh, yes.

Mr. Rivers. I accept that.

Mr. Woraman. Mr. Rivers, T have no objections to a compromise.
Having practiced law all my adult life, I know that most accomplish-
ments are as a result of a compromise. The only thing that does
worry me, sir, and the members of my committee, is the possibility
in arriving at a compromise sometimes we are a bit hasty and leave
out some rights and privileges that the lowest grade of enlisted man
sI;_mllllcl be entitled to. I do not think we should ever deprive him
ol that.

Mr. Rivers. For a piece of legislation which contemplates a change
of the whole existing system, there is bound to be some place, some-
where, that sections vital to the legislation are omitted.

Mr. WorLman. Oh, very true, sir.

Mr. Rivegrs. Yes.
~Mr. WoLman. And nobody appreciates that any more than I do,
sir.

Mr. Brooxks. Mr. Williamson will be available and the committee,
I know, will be glad to call on him a little later on when they get into
this, if they need him,

Thank you very kindly.

Mr. Worman. Thank you, sir.

Mr. Brooks. I call Mr. Clorety, national viee chairman, American
Veterans Committee. Mur. Joseph A. Clorety, Jr.

STATEMENT OF JOSFPH A. CLORETY, JR., VICE CHAIRMAN OF
THE AMERICAN VETERANS COMMITTEE

Mr. Crorery. My name is Joseph A. Clorety, Jr. 1 am the
national vice chairman of the American Veterans Committee.

Mr. Chairman and members of the committee, the American Vet-
erans Committee—AVC—heartily endorses H. R. 2498, Representa-
tives of AVC who have testified before previous Congresses on the
problem of assuring justice to all of the members of the armed serv-
ices were extremely eritical of such bills as H. R. 2575 in the Eightieth
Congress,
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They felt that such bills might aptly be described as a new paint job
rather than the complete new model which AVC then and now deems
indispensable. H. R. 2498 does fulfill our prerequisite, namely, a
code uniform in substance, interpretation and application.

We believe that enactment of this bill will fulfill three major pur-
Poscs. It furthers the fundamental striving of the American peO]lJ)le
or insuring justice to all citizens, and specifically to those who by
reason of wearing their country’s uniform particularly merit the
benefits of justice.

As veterans, all of whom are honorably discharged, our membership
are fully aware of the deterioration of morale, efficiency and effective-
ness when justice miscarries in the armed services. This bill will g0
far to minimize such injustice.

Thirdly, we believe that assurance such as this bill provides of
adequate protection of the process of justice combined with moderni-
zation of those processes, will serve to stimulate voluntary recruit-
ment.

We recognize that the members of this committee have heard much
of the defects in military justice, especially as applied during the last,
war. I mention those basic aspects which convinced AVC that only
sweeping reform would assure true military justice because we believe
that this bill substantially eliminates the major faults in the old system.

Among these were the uneven administration of military justice
between services, between commands in the same service, and in
many cases between units in the same command.

The second major evil corrected by this bill was the complete lack
of trained legal counsel which characterized all too many courts
martial, and which was particularly aggravated when the accused did
not enjoy qualified legal advice and representation despite the fact
that the prosecution was conducted by a trained lawyer.

The third major source of injustice lay in the virtually unchecked
power of the convening authority to subvert justice to his own concept
of the command function. The pending bill does not appear to impair
the essential requirement for successful performance of the command
function, while surrounding its exercise in disciplinary practices with
such safeguards as requirements that the commanding officer receive
the advice of legal counsel at each significant step in a case, and other-
wise through preventing any misguided commanding officer from
exerting improper influence on the members of a courts martial.

In addition to these significant reforms suggested above, AVC is
articularly pleased by a provision for a judicial council made up of
ighly qualified civilian lawyers. In substance, this provision repre-

sents l"uH.ﬁ]lnu-'.ntJ of a reform which AVC urged most strongly in its
testimony before the Vanderbilt commission and before the appropri-
ate congressional committees during the period since the last war,

We trust that the committee will report the bill in substantially
its present form and that it may speedily become law.

We recognize that the act cannot become effective within 30 days
after approval of this legislation, but we would suggest that the
committee consider amending section 5 of article 140 to permit the
act to be placed in effect at an earlier date than in contemplated by
the present language of the section, if this should be administratively
feasible, while retaining the mandatory requirement that the act
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in any case shall become effective at the time specified in the language
of the present bill.

AVC wishes to express its appreciation to the committee, not only
for the opportunity to present our recommendations with respect to
H. R. 2498, but also for the expedition with which the committee is
considering this vital reform.

We hope that the full committee and the Congress will likewise
expedite enactment of the new Uniform Code of Military Justice.
In the final analysis, the armed forces, which defend our democracy,
should and must maintain democracy within their ranks.

Mr. Brooks. Thank you very much, Mr. Clorety, for a very strong
statement supporting this bill.

Are there any questions, Mr. Rivers?

Mr. Rivers. No.

Mr. Brooks. Mr. Elston?

Mr., Euston. Aside from the faet that this bill includes all the
services and provides for a civilian judicial counecil, what difference
is there between this bill and the bill H, R. 2575, which you say you
were extremely critical of?

Mr, Crorery. As you will recall, our witnesses at that time,
Congressman—I did not mean to imfer that your effort was not
thoroughly in the right direction—came in with a list of eriticisms
that ran to 8 or 10 pages, which criticized the bill because it seemed
to us not to be sufficiently comprehensive.

b'l{t seemed to us not to provide as many safeguards anyway as this
ill.

Mr. Evsron. What are they?

Mr. Crorery. I recall, for example, there was no provision in that
bill that there shall be a mandatory, and declared in the act, pre-
sumption of the innocence of the aceused until proved guilty.

I think that was an underlying assumption, but it was not stated
in the bill as I recall. It was for that reason that I referred to H. R.
2575 in the Eightieth Congress. I hope it will not be regarded as in
anf- way critical of the effort that you made in that Congress.

think we have now had a really outstanding effort made by the
armed forces through the committee which has been at work for
many months on this which has enabled them to come up with a
much more comprehensive proposed act.

Mr. Ersron. Well, you still have not answered my question. What
is there, aside from the two things that I mentioned, that are in this
bill that were not in the other bill?

Mr. Crorery, This bill, it seems to us, provides additional checks
in terms of the points at which the convening authority must receive
the recommendations of his legal staff, of the Staff Judge Advocate.

Mr. Euston. The other bill provided for the same counsel for the
accused that the prosecution had?

Mr. Crorery. It did. That was one of the strong points in the
other bill.

Mr. Evston. Well, that has not been changed. So aside from the
fact that this bill provides for a civilian juaicial couneil and affects all
the services, it does not change anything in the previous bill, at least
nothing that you are objecting to?

I think before you wanted cases taken into the United States court,
did younot? Was it not your organization that wanted courts-martial
cases tried in the United States court?
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Mr. Crorery. We wanted an appeal to the Federal courts. We
have reviewed the matter since that time, with some change in the
personnel of our own committee studying it, and they have come to
the conclusion that this bill goes as far as we could reasonably expect
at this time.

We are concerned, as all of the veterans’ organizations are, that in
the endeavor to assure military justice we do not unduly impair the
command function and the ability of the armed forces to function.

We believe this bill is a long siride in the right direction. It may
well be that after experience under this bill we will wish to come to the
Congress seeking provisions for appeal to the courts.

Mr. Brooks. Any further questions?

Mr. Erston. That is all.

Mr. Brooks. Any questions, Mr. deGraffenried?

Mr. pEGravreNriED. No.

Mr, Brooks. Mr. Anderson?

Mr. Anperson. No.

Mr. Brooks. Mr. Hardy?

Mr. Harpy. No.

Mr. Brooxs. Any questions, Mr. Gavin?

Mr. Gavin. No.

Mr. Brooks. Thank you very kindly, sir. We appreciate your
statement,

Mr. Crorery. Thank you, sir.

Mr. Brooxs. Now we call Col. John Oliver, legislative counsel for
the ROA.

We are glad to have you this morning, Colonel, as a witness.

Colonel Oriver. Thank you very much.

STATEMENT OF COL. JOHN P. OLIVER, JAG, RESERVE, LEGIS-
LATIVE COUNSEL OF THE RESERVE OFFICERS ASSOCIATION
OF THE UNITED STATES

Colonel Oviver. If 1 may introduce myself, T am Col. John P.
Oliver, JAG, Reserve, legislative counsel of the Reserve Officers Asso-
ciation. I want to thank the members of this committee for extending
to me the opportunity of appearing before them today to testify on
the subject ot the proposed Military Justice Code, H. R. 2498." At
any time you wish to interrupt me for a question, it will be entirely
agreeable to me.

The Reserve Officers Association requested permission to appear
before the Morgan committee at the time that committee was dra ting
the present bill. We felt that if we had the opportunity to express
our views at that time, much of the time of the Armed Services Com-
mittee of the House would be saved.

Unfortunately, the Morgan committee did not see fit to accede o
our request and we had no opportunity to present our views to them.

s you gentlemen of the committee no doubt know, the Reserve
Officers Association of the United States is a voluntary association,
composed of Reserve officers of the armed services with some 1,500
chapters located throughout the United States and overseas.

The object of the Reserve Officers Association, as stated in its
constitution, is to support a military policy for the United States.
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that will provide adequate national security and to assist in the devel-
opment and execution thereof.

If it will not appear immodest, and in order that the committee
may be advised as to my experience, may I say that I am a member of
the bar of the State of California, the bar of the District of Columbia,
and the bar of the Supreme Court of the United States, as well as
various Federal district courts in the United States, having practiced
law for the last 24 years.

And I might say in that connection that T spent some 7 years as a
deputy district attorney of Los Angeles and had the unfortunate
experience of having hanged a number of men. And I have spent an
equal period of time at the other end of the counsel table, where I had
an opportunity to, shall we say, pluck a few pans from the burner.

I entered upon active duty in March of 1941 and from that date
until September 1945 ser\:etly in the capacity of either a staff judge
advocate or an assistant stafl judge advocate for units in varyin
sizes from an Army post, a division, a service command, a corps, anc
an Army.

I might say that in that connection I worked not on the higher
review level as the other gentlemen here who have testified, but rather
you might say, at the grass roots level.

Throughout this period of time, I was closely associated with the
administration of military justice. T have served on courts martials
as president, law member, member, trial judge advocate, and defense
counsel.

In other words, I have served in every capacity except as that of
the accused. How I escaped that, I do not know. As a result of my
service as a member of a court martial, may I read at this point a
letter addressed to me while T was in the European Theatre.

HBADQUARTERS __________ Conrpes,
Orries oF THE COMMANDING GENERAL,
AP e , U. 8. Aray,

12 May, 1945.
Subject Inadequate sentence by court.
To: Lt. Col. John P. Oliver, headquarters______.

1, I have read a summary of the testimony in the case of Private __________,
Company ____, ____th Signal Battalion and am not pleased with the outcome.
I do not consider the court to have performed its duty.

2. The decision of the court is the decision of all its members for which all must
be held accountable. It would seem the court undertook to determine whether
this man should have been tried by general court rather than a determination of his
guilt or innocence from the evidence. Then, after finding him guilty of offenses
warranting severe punishment, only a minor sentence was imposed. It is not
my intention, when a case is referred to a general court martial, that any sentence
imposed be one which a special court martial might have given. I desire in the
future that this be kept in mind.

Major General, U. 8. Army, Commanding.

The Reserve Officers Association of the United States has been on
record by resolution passed at its national convention in Miami in
1047 as favoring a reform in the administration of military justice
and more recently at its national convention in Denver in 1948,
specifically recommending favorable consideration by Congress of

. R. 2575, heretofore referred to in this committee hearing as the
Elston bill.
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It is perhaps well known also to this committee that the Reserve
Officers Association was extremely active in its support of this bill—
H. R. 2575—both during the proceedings in the House and in its
passage in the Senate, as title 11, the Kem amendment to the Selective
Service Act.

It is the opinion of the Reserve Officers Association that the military
justice reform bill of the Eightieth Clongress was a marked improve-
ment over the system of military justice that had prevailed through-
out World War II and that for the first time the primary consideration
of command control had been mef head-on by Congress of the United
States.

We are of the opinion still that the Elston Bill is sound legislation
and can see no reason why H. R. 2575—Eightieth Congress—including
the provisions for a separate Judge Advocate Corps—that is plural—
should not be applied equally to the Air Force and to the Navy.

There may be certain minor changes desirable in the Elston bill
in its present form but in our opinion these changes are of a minor
nature and easily correctable.

One of the chief differences in the proposed military justice code
from the provisions of the Elston bill is the interjection of the ecivil
civil review board. If this committee deems such civil board of
review desirable, it is suggested that it might be a much better pro-
cedure to provide for three additional ju&ges of the United States
Court of Appeals for the District of Columbia to meet the work load
and provide that appeals for military justice be then channeled to
our civil Federal courts for consideration as appeals from the Distriet
and other courts of the United States.

Such an appeal to be permitted on both the law and the facts. It
does not appear to us desirable to create an additional special civilian
court operating under the thumb of the Secretary of Defense which
would consider only one type of case.

We feel that the sound legal knowledge and the broad experience
of our civil appellate judges will bring to the administration of
military justice a breath of fresh air at the top that would be extremely
desirable.

Unfortunately, experience has indicated that all too often such
special boards have become political footballs and where the tenure
of office is not fixed, where the advice and consent of the Senate is
not required for appointment, special privilege is extended to some
and denied to others. Surely all of the functions of this civilian
board could be performed much more adequately by the civilian
judiciary of our court of appeals.

To summarize my remarks up to this point, it is the opinion of the
Reserve Officers Association, as I previously stated, that we should
broaden the provisions of the present Elston bill with minor amend-
ments and including the Judge Advocate Corps for each of the three
services.

However, knowing the serious study that your committee is going
to make of the present bill, H. R. 2498, may I take the liberty at this
time to comment specifically on some of the provisions of that bill as
it appears in the present form.

In article 1, subparagraph (5), page 3, “officer” has been defined
to refer to a commissioned officer including a commissioned warrant
officer, but we do find that he is referred to in article 25 (b), page 22,
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line 9. We feel that this definition should be broadened to include
the title “warrant officer.”

In article 1, page 4, section (13) and (14) defines “law specialist”
and “legal officer” but fails to state that these officers should be
qualified as lawyers. This article also fails to define the qualifications
of a judge advocate. We feel that these definitions should bs broad-
ened to set forth equal qualifications for these officers as defined for
law officer as contained in article 26.

Article 2, page 4—We feel that the attempt to broaden the base
for jurisdiction of military courts is definitely unsound and feel that
the converse should be true. The classes of persons subject to
military law should be further circumseribed.

The increase of court-martial jurisdiction is the opening of the
door to a military dictatorship. With all due regard and respect to
the many fine officers in the Judge Advocate General's Department
and there are many fine lawyers there, whom I admire and respect
and like to consider my friends, I am concerned with two cases re-
ported recently in the public press, as being an illustration of the
danger of turning too many classes of people over to the military for
trial.

The first has to do with a case tried in the military courts in Europe
where it was reported that the name of the accused was charged with
having committed, the names of the members of the court, the identity
of the witnesses, the sentence imposed, and whether or not the aceused
had been executed. None of the public was admitted to the trial and
all that was known was that there was a trial going on. Such star
chamber sessions are repugnant to all our concepts of the administra-
tion of justice.

Mr. Brooxs. Now, Colonel, right there, if I may ask you, what is

our idea with reference to the case of the saboteurs who were tried
f;ere in the middle of the war?

Colonel Ovrver. Mr. Brooks, I cannot comment intelligently on
that because I was not here in the United States at that time and 1 was
not able to follow that case closely enough to give you an intelligent
answer. I am sorry, I cannot do that.

Mr. Brooxks. It was held then that the interest of the Nation was
such that it should not be a public trial.

Colonel Oriver. Well, there might be a difference of opinion there.
1 have always had the idea that this expediency to take somebody's
life by a so-called judicial process is unnecessary because if your
basir for depriving a man of his life is sound he is going to be dead
a long time and there is no need to hurry in doing it.

Mr. Eusron. Well, Colonel, you of course appreciate that no person
could be tried in our eivil courts through any star chamber proceeding.
The Constitution grants a public trial.

Colonel Ovrver. Exactly, Mr. Elston. And T think the Constitu-
tion should be extended sufficiently to provide for exactly the same
thing in the military courts. And if secrecy is necessary in time of war,
let us delay action until such time as seerecy is no longer necessary.

Mr. Erston. T certainly think it is a question that deserves very
serious consideration.

Colonel Ourver. Well, T am seriously concerned about it because
one of the bulwarks of American justice in my opinion is the insistence
of the Constitution on open trials.
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Mr. Euston. No doubt about it.

Colonel Ovrver, Because the first foothold to be gained by any
dictator or anybody who attempts to deprive us of our liberty is to
exclude the public from the courts. :

Mr. Rivers. Of course we seem to have subseribed to the Russian
doctrine in this country of killing everybody whose country we have
defeated in time of war. We have killed all the generals and all the
presidents and everybody else.

Colonel Oriver., Well, Mr. Rivers, T could comment on that at some
length. T am not going to take the time of the committee at this time.
But the chief quarrel I have with that, frankly—and T am speaking
01_11?' for myself in this regard—is the hypocracy that was connected
with 1t.

Now as far as shooting the Germans are concerned, who committed
those offenses, T have no particular love for them and T say shoot
them, but let us not be hypocritical about it and claim, afterwards
that we have given them a fair and impartial trial before we shot them
when in truth and fact we have not.

Mr. Rivers. If that policy had been followed after the War
Between the States, then every Confederate general and everybody
else who participated would have been hanged.

Colonel Ouiver. I do not say there were no injustices, but I think
history, generally speaking, has looked with a high regard on the
attitude of the Union Government following the War Between the
States and the fact that there were so few cases on that.

But as we have seen overseas, as soon as a side is defeated the first
thing you do is kill off everybody that disagreed with you.

hM_r. Brooks. However, economically we followed a different policy
there.

Colonel Oriver. T am not prepared to discuss economic policy. T
am only speaking of the military aspect of it.

Mr. Rivers. Of course I am not complaining about the SS troops,
because they were a bunch of gangsters.

Colonel Oviver. That is right.

Mr. Rivers. But with respect to the man that has given his life to
military training and that was all he knew: To follow out orders, it
was a little bit hasty. And I think we subscribed to a precedent that
will plague us in the future.

Colonel Ovrver. I think we made an unfortunate choice.

The next case to which T would like to refer is the so-called Malmedy
massacre case. This case is not an abstraction to me as my division
was fighting in that general location at the time this crime was
committed.

Regardless of my personal feelings toward the perpetration of
murder, I am equally outraged at the reported action of the board of
review on that case as reported in the newspapers. According to this
report, brutality and trickery was employed to obtain confessions
upon which the convictions were had.

Recognizing this brutality and trickery, the board still approved
the sentence, saying such brutality and trickery was necessary because
it was a hard case to break. Such an excuse might be used by a Nazi
court or by the Spanish Inquisition on the ground that the end justi-
fies the means. However, it is not consistent with the American
sense of justice.
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Particular attention is invited to the words in suh']mmgmph (1) for
training in deseribing officers subject to the code. This might easily
include college or high school students of the ROTC in summer
training camps. Obviously these young men should not be subject
to the artieles of this code.

Attention is also invited to subparagraph (3) Reserve personnel
who are voluntarily on inactive duty training authorized by written
orders. Under the provisions of this subparagraph, Reserve personnel
studying a correspondence course from which they could receive
points toward retirement under written orders would be subject to
these articles of this code. The explanation of the Morgan committee
is that this is intended to cover officers who are performing week end
and flight training.

However, our experience with the administration of military justice
leads us to believe that this jurisdiction under certain ¢'reumstances
might well be stretched to the ultimate referred to above.

“urthermore, we do not believe it is sound in theory that civilians
who engage in a 2-hour troop school one evening per month should be
subject to the articles of this code, particularly when it is provided in
article 3 (a), page 6 that Reserve personnel, while in a status which
they are subject to this code, charged with having committed any
offense against the code may be placed on active duty status for dis-
ciplinary action without their consent for such period of time as may
be necessary to dispose of such proceedings. :

The practical effect of this would be to subject any member of the
Reserve to be unceremoniously plucked from his civilian pursuits and

laced on active duty without his consent in time of peace for an
indefinite period at any time within the statute of limitations.

Imagine, if you will, what well might happen to the practice of a
physician or surgeon, or a busy lawyer, or an insurance agent, or an
automobile mechanic, or a small storekeeper, if the power 1s placed in
the hands of the armed services to take him from his peacetime pursuit
at their will or whim. So far as Reserves on extended active duty are
concerned, they should be subject to the articles the same as the other
members of the armed services.

And may I say in that connection that T eannot urge this point too
vigorously, because if there is one thing that is going to strike at the
heart of the Reserve program on inactive status it is to put those
officers and enlisted men under the military court-martial jurisdiction.

Unfortunately, I found it necessary from time to time to differ in
opinion from some members of the Regular service: and, from a
purely personal point of view, I can think of no more effective way to
ghut my mouth than to leave this provision in the bill.

Now, whether that is desirable or not, I am not prepared to argue.

Mr. Rivers. Isn’t this the same thing that Colonel Maas com-
plained about?

Colonel Ouiver. Exactly, and on exactly the same ground.

Mr. Rivers. Yes,

Mr. Brooks. Well, did not Colonel Maas complain about sub-
section (4), rather than (3)?

Mr. Rivers. He complained about this authority.

Colonel Oriver. He also mentioned subsection (4), Mr. Brooks.
And T think—and I am going to touch on that in just a minute—the
primary point he made on the subject of Reserves is practically identi-
cal with the point T am making now.
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In other words, at any time within the statute of limitations—
which, if my recollection serves me correctly, is 3 years—they
could reach out and grab me or any other Reserve.

Mr. Brooks. But do you have any suggested change that might
fit that situation?

Colonel OLtver. The simplest change T could offer, Mr. Brooks—
and T offer it in all sincerity—is to strike it out.

Mr. Rrvers. This would have the consequent effect, as he observed,
of killing off interest in the Reserves.

Colonel OLiver. Exactly.

Mr. Brooks. How would you punish a person in the Reserve on
temporary or inactive duty?

Colonel Ovrver. On temporary duty, Mr. Brooks, take him in the
civil courts, He is a civilian anyway, except for the fact that for
2 hours he puts on the uniform.

Mr. Rivers. Well, if he is an aviator and gets out here and runs
an airplane, there ought to be some way of discipline.

Colonel OLiver. A civil court should be adequate for that purpose.

Mr. Riviers. You mean in all other phases he would not be subject
to the Articles of War?

Colonel Oriver, So long as he is on an mnactive-duty status, no, sir.

Mr. Rivirs. Unless it be a breach of the peace or violation of some
civilian statute.

Colonel Oriver. T mean, if the civilian statutes are not broad
enough, let us suggest to the Judiciary Committee that they write in
such additional provisions as may be required rather than to broaden
the base of military control.

Mr. Brooks. You would treat him, although he might be a part
of an over-all, we will say, air command, as a civilian as far as punish-
ment is concerned?

Colonel Ouiver. He is treated in every other respect, Mr. Brooks,
as a civilian. He is not an officer of the United States. He is specifi-
cally excluded in the statute—that a Reserve officer is not an officer
of the United States. In every other respect he is treated as a civilian,
so I do not see any particular point to reaching out here in military
justice and saying: Well, as to that particular one, we are going to
make an exception,

If the civil lrt’tws are not broad enough, let us broaden them. But let
us not increase the jurisdiction of mj.ﬁt.ary courts.

Mr. Brooks, Would the military courts have sufficient jurisdiction
to cover, say, AWOL under those cases?

Colonel Ortver. An AWOL for 2 hours?

Mr. Brooks. No. Suppose a Reserve officer should go to Mexico
with an Army plane.

Colonel OLiver, We can charge him, then, with stealing Govern-
ment property. It would be very simple. I am sure that is denounced
by the civil statutes.

Mr. AxpersoN. Mr. Chairman may I ask a couple of questions for
clarification?

Mr. Brooks. Mr. Anderson.

Mr. AxpersoN. At the bottom of page 5, in referring to subpara-
graph (1), you quote the words “For training in,” describing officers
subject to the code. You say: “This might easily include college or

high-school students of the ROTC in summer training camps.”
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Now, do you have any objection to the provisions of this bill which
cover cadets at the Military Academy or midshipmen at the Naval
Academy?

Colonel Ovurver. As to that, Mr. Anderson, I think your midship-
man is in a very, very different situation, or the cadet at the Military
Academy, because at the time he goes up there he takes an oath to
the United States and he is on extended active duty for all intents
and purposes.

Mr. Axperson. Well, how about a young man who is taking Naval
ROTC under the Holloway plan, where he takes a 2 or 3 months’
summer training cruise? Is he not subject to the same discipline that
a midshipman at the Naval Academy is?

Colonel OrLiver. So far as Reserves on extended active duty are
concerned, they should be subject to the Articles of War—the same
as any other member of the armed services. In other words, by that,
if & man goes to a summer training camp for 2 weeks during the time
he is there on extended active duty, he should be subject to the Articles
of War; yes.

Mr. Axperson. Then, should a young man who is taking ROTC
training at a college like Stanford or California under the Holloway
plan, and who intends to make the Navy his career, also be subject?

Colonel OLiver. No, sir; because he still is a eivilian.

Mr. Axpersox. Well, I am trying to get the difference between a
midshipman at the Academy and a midshipman in ROTC at one of
our colleges or universities where the objective under the Holloway
plan is to bring them all under the same basis. They are all entitled
to the same commission if they finish their course. They take the
summer training course.

Now, I have a nephew who is doing it, and that is why I am making
the inquiry.

Colonel Ovrtver. Mr. Anderson, I am not prepared to say that mili-
tary justice should be dependent upon the amount of money you
receive from the Government. But I do think the status of a man
who goes to the Government academies, either at Annapolis or West
Point, is very, very different from a young man who goes to a private
university, even though there may be some contribution from the
Federal Government.

Primarily he is educating himself.

Mr. Anperson. For a point of information there, Mr, Chairman:
Does a young man who takes Naval ROTC under the Holloway plan
take the same oath when he starts his ROTC training at Stanford
University, we will say, as a midshipman who enters the Naval
Academy at Annapolis?

Mr. Smart. Captain MeDill says he does.

Colonel Orrver. 1 think there is a difference in the contract, though.

Mr. Axperson. Is there, Captain MeDill?

Captain MceDiie. 1 am Captain MeDill, gentleman.,

Yes; there is a difference in the contract, sir, to this extent: The
sﬁeciﬁml.ions are about the same, except the Naval Academy mid-
shipman is not required by law to accept a commission in the Reserves
if he declines the commission in the Regular Navy or Marine Corps.

The Naval Academy midshipman does not have to make that
promise. The NROTC midshipman does.

Mr. Rivers. After how many years, though?
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Captain MeDion. Up to a certain number of years; a total of
2 years.

Mr. Rivers. That is right, because he can quit after the first or
second year and he has no obligation to the Government under the
Holloway plan.

Captain McDiur. That is correct.

Mr. Gavin, But not the Academy, though.

Claptain MceDinn. The midshipman ean resign at any time. It is
an administrative process. He is not compelled to serve more than 2
years at present. That is purely administrative.

Mr. Gavin. In the Military Academy, he is expected to serve for
4 years.

Captain McDri. A total of 8, sir, including their Academy time.

Mr. Gavin. Eight years. Why do we use that differential there
between the Military Academy and Naval Academy?

Captain McDiu. Tt has been historical and traditional in the
Navy, as I understand it. We do not wish to retain people who do
not desire to hold a commission, particularly aboard ship.

Mr. Rivers. I think it was Admiral Felix Johnson who brought
that bill before our Naval Affairs Committee a few years ago; was he
not?

Captain McDiun. 1 do not reeall, sir.

Mr. Rivers. I think Admiral Johnson said then—if my colleague
will yield

Mr. Axperson. Certainly,

Mr. Rivers. That he was a civilian at all other times that he was
not taking his actual contract training under the NROTC.

Captain McDinn. He is actually regarded, sir, as a civilian unless
he is on extended active duty.

Mr, Rivers. That is right.

Mr. Axperson. That was the very difference that I was trying to
develop here, because I was a little bit confused myself. Thank you
veg much, and thank you, Captain.

aptain McDiuL. As a practical matter, any Naval Reserve mid-
shipman who commits a serious offense is disenrolled. They are not
disciplined.

Mr. Rivers. That is right.

Mr. AxpeErson. Thank you.

Mr, Erston. Mr, Chairman, could I ask a question?

Mr. Broors. Mr. Elston.

Mr. Evgron. Colonel, I am wondering if we could not at least
improve subsection (a) of article 3 if we provided that Reserve per-
sonnel be tried in the civilian courts, provided the act which is claimed
constitutes an offense is an offense against the United States outside
of the military law, and let the military only try those offenses which
are not, so defined.

That would certainly limit it to a very few military offenses and
would permit the accused to be tried in the United States court on
virtually everything else.

Colonel Oviver. The thing I am concerned with there, Mr. Elston,
is not the philosophy. I think your philosophy is sound. But the
practical application is something vet again.

Now, for example, being late to a formation is a military offense.
And, if T may use a personal illustration, suppose when 1 go down to
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troop school—which meets in my particular branch of the Reserves
2 nights a month—for some reason and, we will say, to make it worse,
for no good excuse, I am 15 minutes late in reporting,

Obviously, I have committed a military offense. And supposing
that, as a result of that, the Regular services are empowered to
arbitrarily and without any consent call me to extended active duty
until such time as that case may be disposed of. And sometimes
those military cases, when they go up on review, drag on for a long
time. They might take me out of my civilian pursuits.

Mr. Ersron. Well, T can see why you might invest them with
authority to dispose of the case without keeping you on active duty.

Colonel Ouiver. Well, if they do not have me on active duty, they
have no jurisdiction over me to try me.

Mr. Eusron. But, to put all these cases in the United States court,
you would have to go to the Judiciary Committee to get the law
amended, which wou%d be a long and tedious process.

Colonel Outver. Mr. Elston, for any serious offense I am confident,
that the civil laws are adequate. For minor offenses they can dismiss
me from the Reserve admmistratively, which is an adequate punish-
ment in my opinion.

Mr. Rivers. That is the law in effect today.

Colonel Ouiver. Exactly. In other words, if it is a minor offense,
all they have to do is put me before a 74-C Board, as we call it in
the Army, and at the discretion of the President my commission is
revoked.

Mr. Erston. It might not be a serious enough offense to revoke
the commission. It may be something that is very trivial.

Colonel OLiveRr. Yes.

Mr. Brooks. Following that point through, too, for a Reservist in
training, if he is injured he should be treated as a civilian and not as
a military man.

Colonel Ourver. 1 do not think it necessarily follows, Mr. Brooks.
In other words, I do not think the compensation is the basis for
jurisdiction of military courts,

Mr. Brooks. Any further questions?

Colonel OLiver. May I proceed?

Mr. Brooks. Proceed, yes, sir.

Colonel Oniver. We are also of the opinion that retired personnel
referred to in subparagraph (4) having no active duty to perform and
witih but slight contact with the military should not be subject to this
code,

We are further of the opinion that Reserve personnel retired, sub-
paragraph (5) who might inadvertently, while seeking medical treat-
ment by the Veterans’ Administration, find themselves in a military
hospital should also not be subject to this code.

Likewise, in subparagraph (11) we are of the opinion that civilians
who are only under the supervision of the armed forces without the
continental limits of the United States should not be subject to this
code. Who knows to what stretches of the imagination the wording
“supervision” might reach?

And, again in subparagraph (12) we do not believe that the mainte-
nance of discipline in thé military service requires that all persons
within an area leased by the United States, which is under control of
the Secretary of a Department and which is without the continental
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limits of the United States should be subject to the Military Justice
Code. Render unto Caesar the things that are Caesar's—yes—but
preserve the civilians from military courts.

In article 4 (a) we do not deem it advisable that an officer who has
been summarily dismissed should be forced to waive any of his rights
in order that he may obtain justice. This comment specifically refers
to line 7, page 7:

He shall be held to have waived the right to plead any statule of limitations
applicable to any offense with which he is charged.

Specifically, further on this same section, we think the provisions
for the substitution of a form of discharge authorized for sdminis-
trative issuance should have a saving clause which would permit an
officer to retain such rights to retirement as he may have had prior to
the arbitrary dismissal. The form of discharge also should be changed
from “administrative discharge’’ to honorable discharge.

These comments apply equally to subparagraphs (b), (c), and (d)
of article 4.

Mr. Rivers. Let me ask you vight there, Colonel: With respect to
a civilian who commits a crime in say occupied Japan or occupied
Germany—say he commits murder—who would have jusrisdiction of
him under your line of reasoning there?

Colonel g)LI\?ER. At the present time they are tried in what used
to be referred to as the provost courts or in the civil courts of that
country.

Mzr. Rivers. You have no laws in Germany now.

Colonel Ouiver. Well, they had a case—and this is based only on
newspaper accounts—of some woman over there recently who killed
her soldier husband. And if I read the report correctly, she was
tried before the military courts as distinguished from the actual
service courts.

But in order to hedge the bets of the prosecution they charged her
not only under the laws of Germany but also under the laws of the
military commander. And when she was conviteced—and again T am
only going by newspaper reports—she apparently was convicted on
both, with the theory in mind that if the military commander did not
have jurisdiction then he would have her under the violation of Ger-
man lJaw and if the German law did not apply they would have her
under the provisions of the military governor.

Mr. Rivers. What is your suggestion in a case of that nature?

Colonel Ouiver. Well, it is getting a little bit aside from the subject
of military justice here. But I think, in view of those two cases 1
cited previously, as to this particular murder case that I am veferring
to and a case reported in the newspapers just last week end of some
civilian that tangled with some officer over in Japan, this committee
might well consider sometime in the future the possibility of drafting
a code to apply to the military courts as distinguished from court
martial.

Mr. Rivers. Would that not be a function of the Judiciary Com-
mittee, rather than our committee?

Colonel Ouiver. 1 cannot answer that. I am not sure enough of
the division of authority between the committees.

Mr. Rivers. I do not wart to disturb your line of reasoning. 1
am just wondering. That does present a problem. Whichever com-
mittee has the jurisdiction, it might be well to look into it.
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Colonel Orver. I think it might well be inquired into beeause T
do know from personal experience, which I saw very briefly before I
returned from Burope and from what I heard since then, that at the
beginning of the occupation there was considerable—and I do not
say this unkindly—floundering around on the part of the military
authorities in an attempt to develop some sound theory upon whi:-ﬂ
they could base the jurisdiction of the military courts particularly
over American civilians when they were first thinking about bringing
in the wives and the families of Americans over there,

I was in the Civil Affairs Division of the War Department at the
time and we discussed at some length as to whether or not these civil-
ians, who were as I say the families of servicemen over there, should
be subject to the German courts or whether or not the American
military authority should be broadened sufficiently to cover those,

I think the view was finally adopted to broaden the military courts
to cover the cases of those people.

Mr. Evsron. You could not broaden the jurisdiction of the civilian
courts to try cases outside the United States, except in Territories of
the United States.

Colonel Ortver. The Congress of the United States has a great deal
of power and I am sure if they sat down to draft laws to do that——

II\'IJ'.1 Evsron. Well, you may have a constitutional question in-
volved.

Colonel Oriver. Well, it might be worth the risk.

Mr. Brooks. The President said the Constitution follows the flag,
too.

Colonel OLiver. Well, I think the President said that, and I think
the Supreme Court has been quoted to the contrary. Frankly, I like
the President’s view on that subject, but I think the Supreme Court
has been sound because up to now the Congress has not stated that the
Constitution will follow l-[iw flag.

Mr. Eusron, Take the case of treason. The venue is where the
accused person lands in this country. And that is why in one of the
recent cases they were particular that the plane land at a certain place,
because they wanted to invest the court in that particular jurisdiction
with authority to tr{' that case.

Colonel Oriver. May I suggest, Mr. Elston, that the reason that
venue lay at that particular pﬁw_e was because Congress wrote the law
to say so.

Mr. Evston. Well, those who wrote the Constitution also defined
treason in the Constitution, and that is the only crime described in the
Constitution.

Colonel Ouiver. I think the venue still was an act of Congress
subsequent to the drafting of the Constitution.

Mr. Brooks. Colonel, will you proceed with your statement, sir.

Colonel Oriver. In article 6, subparagraph (a) the assignment for
duty of all judge advocates, and so forth, is subject to the approval
of the Judge Advocate General of the armed force of which they are
members.

This is done apparently and properly for the purpose of removing
the administration of justice from the command influence. However,
there is still a fatal defect in that it does not appear that the efficiency
reports or fitness reports of these judge advocates are also required
to be made by the next superior judge advocate in place of the com-
manding officer under whom they serve.
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The experience of World War II leads us to believe that one of the
most effective ways of maintaining command control is through ad-
verse efficiency or fitness reports by the commanding officer under
whom the stafi judge advocate sel'vecf. Many an otherwise competent
stafl judge advocate stultified his consecience and prostituted his pro-
fession in the interest of obtaining promotion.

If the efficiency reports and fitness reports and promotions, even
temporary promotions, are placed in the hands of the Judge Advocate
Corps, this temptation will be removed.

Mr. Erston. Colonel, right there, might not the superior officer in
the Judge Advocate General's Corps not have knowledge of all of
the service of the officer in question and not be able to make a com-
plete fitness report?

Colonel Oviver. Well, that is true, Mr. Elston. But I found from
observation many times the commanding general too does not have
the opportunity to make observation of a lot of the fitness reports
he makes out.

Mpr. Ersron. Of course, he gets them from other officers.  And the
Judge Advocate General, if he passes on the fitness report, will get
them from the same source, would he not?

Colonel Orrver. 1 know, but you get the opinion strained through
a different point of view. I mean, it is not perfect, but I think it will
be an improvement.

Mr. Rrvers. Do I understand you to say that all fitness reports
relating to the individuals who practice before the military courts
should be O. K.'d, that is, approved or disapproved by the Judge
Advoceate General?

Colonel Ouiver. Yes, sir. I do not necessarily mean the Judge
Advocate General, but the next higher echelon.

Mr. Rivers. Whatever organization is ereated, it should be inde-
pendent of command?

Colonel Oriver. Exactly.

Mr. Rivers. Yes, sir.

Colonel Oriver. As to subparagraph (¢) of article 6, line 8, it is
suggested that the words “trial judge advoeate' or “trial counsel™ be
inserted following the words “shall subsequently act as 2’ and before
the words “staff judge advocate or legal officer.”

In article 7, subparagraph (b), line 16, page 9, we believe that the
words “grounds for” should be inserted between the words “may do
so upon reasonable’ and the words “belief that an offense had been
committed,” because a reasonable belief should be based upon rea-
sonable grounds.

In article 9, subparagraph (c), line 23, we feel that it would be
better English to transpose the word “only™ from the end of that line
to the end of line 24, so that the sentence would read—
an. officer, a warrant officer, or a eivilian subjeet to this code may be ordered into
arrest or confinement by a commanding officer {0 whose authority he is subject
only by an order—
and so forth.

In article 10, page 11, line 17, we believe that the word *offense”
should be substituted in that line for the word “wrong" because a
man might commit a wrong without having committed an offense.

In article 12, line 8, we are undecided as to the meaning of the words
“immediate association’” and believe that members of the armed
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forces of the United States placed in confinement should be entirely
removed from having to associate with enemy prisoners or any other
foreign nationals.

We think an additional provision should be added to this article
requiring segregation of sexes where the parties are unmarried. And
further, that all citizens of the United States, in addition to members
of the armed forces, should be extended similar consideration.

Under article 15, page 13, we believe that the unlimited power of
commanding officers to impose nonjudicial punishment should be
circumseribed rather than broadened and we believe further that no
nonjudicial punishment should be imposed without the alternative
right to trial by court martial and that such alternative right should be
granted by legislation rather than by the grace of the head of a depart-
ment or other subordinate officer. That is in the case of company
punishment.

We further believe that the withholding of privileges for two
consecutive weeks is excessive, We further believe that the forfeiture
of one-half of his pay per month for a period of 3 months is excessive
as well as extra duties for a period of two consecutive weeks.

The viciousness of this system is further revealed on page 14, sub-
paragraph (2) (e) (f), which permits confinement for a period not to
exceed seven consecutive days, or confinement on bread and water or
diminished rations for a period not to exceed five consecutive days.

1 am apprehensive of the results of such unbridled power in the
hands of a martinet. There is nothing in article 15 that prohibits the
constant and continuous and repeated imposition of this punishment,
without interruption, upon any individual.

In other words, he could repeatedly get seven consecutive days for
an indefinite period at the whim of the commander, and there are
commanders that would do it.

Mr, Brooxs. That is comparable to contempt, is it not, the power
of contempt in the Federal court?

Colonel Ouiver. Well

Mr. Brooxs. Where you have the right to impose repeated sen-
tences following repeatm{ acts?

Colonel Oriver. That is right. But in this case here—and that
is one of the quarrels that I%mve always had with the staff judge
advocate, in trying to hold these boys down to the imposition of
company punishment, because it is very, very easy for a company
commander to get mad and say, “Give him 7 days"—the choice
should be left up to the accused as to whether he wants a court
martial or will take company punishment.

My suggestion is that members of the Judge Advocate General’s
Corps should be qualified as lawyers and not merely be somebody
who is arbitararily designated by a commanding officer—by saying:
You are a law specialist for the purpose of this case.

Mr. Brooxs. Yes, sir,

Mr. Gayin. He must be legally trained.

Colonel Oriver. That is exactly what I mean, sir.

We are further opposed to article 15, subparagraph (c¢), page 15,
which permits an officer for minor offenses, to hnﬁ!lmse such punish-
ment authorized to be imposed by commanding officers as permitted
by the Secretary of the Department. This unbridled opportunity to
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impose punishment without the right to demand a trial is pregnant
with possible abuses.

So far as article 17 is concerned, we believe that it is basically
unsound.

The history of the squabbles between the armed services during
this period in which unification has been attempted would make the
abstract judicial approach of a court martial composed of officers of
one service trying officers of another service extremely doubtful.

The interservice feuding is a sad commentary upon our combined
operations in the past war, as evidenced by the famous Smith versus
Smith, Richardson versus Smith, Nimitz versus Richardson cases of
the Pacific theater.

Articles 18, page 17, again arouses our concern where it is set
forth that courts may impose any punishment “not forbidden by
the code.” 1t is a primary rule in the administration of justice that
a man who commits an offense should know in advance the punish-
ment he is likely to receive and the legal attitude here of permitting
any punishment not forbidden, with the forbidden punishments
li{;nit.e(l only by article 55 of the code will again permit unbridled
abuse.

In article 23, page 20, it is suggested that an additional provision be
added to permit a superior commander in the exercise of his diseretion
to reserve special court-martial jurisdiction for himself as provided in
the former Articles of War.

And that is so in the case of one command, if he wants to reserve
special courts-martial jurisdiction, you have a uniformity of punish-
ment within that one command.

As to article 25, page 22, subparagraph (c¢), line 19 to the end of the
page, we believe that this provision should be rewritten in order to
clarify its meaning. The words on line 19 “prior to the convening of
such court” do not indicate whether it is the intent of the law that
this request should be made prior to the first time a court might con-
vene in some other case or whether it means prior to the convening of
the court of the case in which the enlisted man is the accused.

The additional language beginning in line 21—
a.ftti;i sxfch a request no enlisted person shall be tried by a general or special court
martial—
and so forth, does not indicate whether the word enlisted man refers
to the special enlisted man then on trial or whether it vefers to all
enlisted personnel who might then be tried by the same court in that or
some other case.

As to article 26, page 23, it is suggested that this article be amended
to further provide that law members shall be designated by the Judge
Advocate General rather than permit a commanding officer to choose
such law members as might be amendable to his wishes.

It further should be specifically provided in this section, as it does not
appear elsewhere in the code, that no courts martial shall proceed
with the taking of testimony or evidence, as proved in the Elston bill,
in the absence of a law officer.

As to article 26 (b), we are of the opinion that the law officer should
be permitted to retire with the other members of the court for the
purpose of voting on the findings and sentence.

Our views might be otherwise if the law officer were extended all of
the rights, duties and responsibilities of the Federal judge but where he
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is permitted to rule only on interlocutory questions and instruct on
the presumption of innocence and the doctrine of reasonable doubt
and so forth, as set forth in article 50 (¢), pages 43 and 44, we feel
that the services of this valuable officer will be wasted.

Article 27, subparagraph (a), page 24, line 22, and again on line 24,
reading as follows:
No person who has acted for the proseeution shall act subsequently in the same

ease for the defense, nor shall any person who has acted for the defense act sub-
sequently in the same case for the prosecution.

The meaning of the word “acted” is indefinite in our mind and
might easily be construed that a person who had been a witness or
perhaps even remotedly connected with the case might have “acted.”

Again in article 27, subparagraph (b) (1), page 25, the term “judge
advocate of the Army or the Air Force,” or a “law specialist of the
Navy of Coast Guard” is indefinite. We are concerned as to whether
or not these officers shall be members of the Judge Advocate Corps
of the Army or Air Force, or may they merely be officers designated
as such by the commanding officer for the time being. We feel that
the law should specifically designate these officers as members of the
Judge Advoeate Corps in each of the three services.

Mr. Rivers. In that connection, if we have an independent Judge
Advocate General's Corps, it may be possible that he would act one
time as a prosecutor and at other times as defense counsel.

Colonel Oviver. You mean in the same case?

My, Rivers. No; in different cases.

Colonel Ouiver. That is right.

Mr. Rivers. That does not contemplate a thing of that nature?

Colonel Ouiver. Certainly not.

As to article 29, subparagraph (a), page 26, we feel that this article
should specifically state that the law member shall not be excused and
in those cases where unable to attend by reason of physical disability
or other cause that no proceedings may be had in Eis absence.

As to article 30, subparagraph (d), page 28, we feel that the term
“any unlawful inducement” should be defined. We can find nothing
in the proposed military justice code that would indicate what may
or may not compose unlawful inducement. We believe that the
present article of war 24 presently used by the Army and Air Force
should be inserted in place of subparagraph (d).

As to article 32, subparagraph (d), page 30, we find one of the most
unusual provisions contained m the entire proposed Military Justice
Code. After having recited in some detaﬁ the steps that shall be
taken to provide a fair and impartial investigation prior to trial, this
article ends up with a statement in substance that the failure to follow
the provisions thereof will not make any difference.

The explanation given by the Morgan committee in this connection

is most enlightening where they say:
Subdivigion (d) is added to prevent this article from being construed as juris-
dietional in a habeag corpus proceeding. Failure to conduct an investigation
required by this article would be grounds for reversal by a reviewing authority
under the code and an intentional failure to do so would be an offense under
article 98. What nonsense.

If a free and impartial investigation is necessary in the administra-
tion of military 'ﬁstice, why should it be jurisdictional and why the
concern of the Morgan committee over whether or not a writ of
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habeas corpus would lie. This subsection would seem that we can
talk out of both sides of our mouth.

As to article of war 35, on page 31, the provision that in time of
peace no person shall, against his objection, be brought to trial before
a general court martial within a period of 5 days should be broadened
to include in time of war.

1t is impossible to conceive of a circumstance where the delay of
5 days in a trial would prejudice any military operation. We have
the recent case of Shapiro before the court of claims where the accused
was brought to trail 1} hours after having been served with the
charges, with the court located 35 miles away from where the accused
was at the time.

This article is also inconsistent, with artiele 40, page 34, which pro-
vides in substance that a court martial may, for reasonable cause,
grant a continuance to any [])art-y for such time and as often as may
appear to be just. In this latter article, there is no limitation as to
peace or war and there should be no limitation in article 35.

As to article 36, subparagraph (a), page 32, we believe that the
modes of proof should be included as a part of this eode and not left
to the discretion of the Secretary concerned. Modes of proof are
as much a part of the administration of justice as are the articles that
denounce offenses,

As to article 37, page 32, in an attempt to close the front door
against unlawfully influencing the court, this bill leaves the back door
open. It is our opinion that in line 14, following the words “com-
manding officer,” the additional words “nor anyone’ should be added.

This article in its present form might easily be circumvented by
having the commanding officer tell his chief of stafl or some other
person to carry his remarks to the court and thus avoid a violation of
the article. In other words, we feel that the attempts to unlawfully
influence the action of the eourt should be prohibited to all and not
merely limited to commanding officers.

Article 41 (b), page 35, limits the preemptory challenges, one to the
accused and one to the trial counsel. The word accused is both
singular and plural. Thus, if three accused were tried for a joint
offense, they would have but one preemptory challenge between them
that must be jointly exercised. Each accused should have a pre-
emptory challenge,

Article 44, page 37. This article should be corrected to provide that
jeopardy attaches when the court is sworn. Many cases are known
where an accused has been on trial for his life before a court martial
for the same offense merely because the review was not completed.

As to article 50, subparagraph (a), page 42, we are unable to follow
the provision that permits the admissibility of records of courts of
inquiry and the sworn testimony taken before court of inquiry to any
case not capital and not extending to the dismissal of an officer.

We are unable to understand why such testimony might be ad-
missible where the sentence imposed by the court might be life
imp;;isonment. or the case of the enlisted man could be a dishonorable
discharge.

We c%mnot feel that the protection of an officer’s commission should
be considered greater than the protection of an enlisted man against a
dishonorable discharge or any confinement in a penitentiary up to the
period of life.
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Furthermore, this section would permit the introduction of evidence
taken by a court of inquiry even though the court of inquiry did not
pertain to the subject matter which the trial might be had by a
court martial. Or, that the investigation by the court of inquiry
might be of a person other than the accused.

ﬁs to article 51 (b), page 43, beginning on line 18 through 22, we do
not understand the meaning oib this provision. It is heretofore
provided that certain rulings by the law member shall be final.

It is further provided that the law member may reverse himself.
Therefore the final ruling is not a final ruling. What is meant by the
words “if any member objects thereto”? We do not know and recom-
mend that this provision be stricken.

As to article 52, subparagraph (¢), page 45, the inconsistency of the
provisions for tie vote is unusual. In one instance they are for the
accused; in another instance they are against the aceused; and in a
third instance they are again for the accused.

We feel that under the doctrine of reasonable doubt and the pre-
sumption of innocence, all the votes should be in favor of the accused.

As to article 52, subparagraph (a) (2), page 44, we believe that in
those cases such as the mandatory penaity of death or life imprison-
ment that such convietion should likewise be unanimous and in any
case where the sentence is life imprisonment or confinement in excess
of 10 years that the convietion likewise should require the concurrence
of three-fourths of the members of the court, as does the imposition
of a sentence.

As far as article of war 56, page 47, is concerned, this provision is
extremely salutary. However, the experience in World War II
indicates that in some jurisdictions where the commanding general was
dissatisfied with the limitations of punishment imposed by the Presi-
dent, the practice was adopted of adding an additional charge of
AWOL for possibly 15 minutes so that the sentence could be in the
discretion oiP the commanding general.

I am not prepared to offer the draft of an amendment to this section
to cover such a situation but T feel that this Armed Services Committee
in its reports should perhaps suggest their disapproval of such shyster-
ing practices.

Article 59, subparagraph (a), page 49. The previous provision of
article of war 37 provided that the finding and sentence, and so forth,
should not be disapproved unless the error materially affects a sub-
stantial right of the accused. In this present subparagraph, this term
“materially affects” the substantial rights of the accused. We feel
that the use of this new term would deprive an accused of any right of
appeal he might have based on errors committed by the court and feel
that the former terminology of “ materially affects’ should be adequate
to protect the Government.

s to article 63, subparagraph (b), page 51, we are concerned with
the implied permission granted herein for a court on rehearing to try
an accused on another and different charge than the one tried in the
first instance.

We feel that if the offense was not considered on its merits in the
original proceedings that separate and other proceedings should be had
rather than attempt to take another bite at the accused at rehearing.

Article of war 66, subparagraph (e), page 53, as has been stated by
many of the other witnesses, we do not feel it sound judicial procedure
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to permit the Judge Advocate General who is displeased with an
opinion by one board of review, to refer the case back or to another
board of review. Surely no board of review can act honestly and
independently under such supervision and restriction.

Article of war 67, page 54. My comments on this provision haye
been made in the early part of my statement, but in the event this
committee feels that such a Judicial Council is desirable, I fail to sée
in subparagraph (b) (1) where cases that “affects a general or fla
officer’ are of equal importance with a sentence of death of an enlisted
man which would give such general or flag officer cases special priority
to go to this Judicial Counecil.

And again in subparagraph (¢), we do not feel that 30 days is suffi-
cient time in which to perfect an appeal to the Judicial Coinecil. The
experience during the war in overseas stations would indicate that no
enlisted man could possibly preserve his rights under such time limi-
tations and it is suggested that this period be extended at least to 1

ear,
y In all cases, hearings should be had by the Judicial Council as a
matter of right to the accused and not at the discretion of the Judicial
Council, as provided in subparagraphs (¢) and (d).

Mr. Ersron. Right there, Colonel, do younot think that might really
increase the work of the court? In other words, the Supreme Court of
the United States today decides what cases it will admit after there has
been an argument on an application to be admitted to the court: A
petition for a writ of certiorari.

Now, if they all automatically go into the Judicial Council or go in
in there simply because the accused requests it as a matter of right,
would that not require more than three judicial officers?

In fact, would it not require a tremendous number of them to dispose
of all the cases?

Colonel Oriver. Mr. Elston, I am much more concerned with the
time that some man may serve in a penitentiary or the short drop he

ets on the end of the rope than 1 am with the work load of the
ﬁudicial Couneil.

Mr. Evston. But we want to give the accused in the trial of a
military case at least the same rights that a man has in the civil courts.
In the civil courts he is tried before the United States district court.

He appeals to the United States circuit court of appeals, and that
court hears his case. As I recall it, that court generally passes on
questions of law, rather than questions of fact.

They go to the Supreme Court of the United States and the Supreme
Court decides whether they will let him appear on the question of law.
Now as to the accused in the military court, the commanding officer
first has the opportunity to throw out the whole case if he wants to,
to remit the sentence and reduce it, and so forth,

Then he has a complete hearing on the facts, with an automatic
hearing before the board of review. There may be more than one
hearing before a board of review. There may even be another board
of{l‘c\r‘iew hearing a case that the Judge Advocate General sees fit to
refer.

Then, after all those proceedings, to say that he can go before the
Judicial Council as a matter of richt and have all the facts gone over
again is giving him far more than the fellow gets in the eivil court who
is indicted for murder or any other offense.
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Colonel Ouiver. Well, maybe my perspective is distorted, but I do
not think that heretofore the examination of those cases on review
has been with the same interest for the accused that our civil courts
look on in similar cases.

Mr. ELsrox. Well, that is a matter of administration, rather than
the law, is it not?

Colonel Oriver. And in your bill last year, Mr. Elston, you provided
for some additional formal review, without going into the details,
which has been taken out of this bill.

Mr. Evston. I appreciate that, and that was because we wanted
to be certain that there was a complete review.

Colonel OLives. That is right.

Mr. Evston. Of every case. .

Colonel Oniver. That is right.

Mr. Erston. We even provided a review of all World War II
cases.

Colonel Onrver. That is right. I am going to cover that in a
minute.

Mr. Ersron. We wanted to be certain that there was a review on
the facts, so that there would be no injustice done at all.

But if the Judicial Council, which is the Supreme Court so far as
the military cases are concerned, have to review the facts, too, every-
body will go up to that court.

Colonel Orrver. I think it might be a good idea.

Mr. Erston. Well, if it was necessary yes, but I have just a ques-
tion on it. 1 do not know whether it is or not. Certainly it has
never been considered to be essential in the civil courts that the
Supreme Court of the United States review the facts in the case.

olonel Oriver. Well, civil courts have always operated very
differently than military courts. That is the reason I think it is
about time we were perhaps leaning over a little backward on review.

Mr. Rivers. Of course, the Supreme Court has gone into the legis-
lative business now.

Mr. Erston. The Supreme Court of the United States.

Mr. Brooxs. Well, let us proceed, Colonel, if it is all right.

Colonel OLrver. As to subparagraph (d), it is our opinion that the
Judicial Council should inquire into all of the merits of the case and
not limit itself merely to issues raised by the accused who might or
might not be improperly or ineptly represented by counsel.

s to article of war 71, subparagraph (b), page 59, lines 21 through
23, we believe that a provision permitting an officer to be reduced to
enlisted grade is vicious. We recognize that such a provision was
contained in the Elston bill but nevertheless are of the view that
such punishment, particularly in the case of an officer of mature years
with a family, might be far greater than an outright dismissal from
the service.

As to article of war 72, subparagraph (a), page 60, line 15, we believe
that the provision for a hearing prior to the vacation of a suspension
of a sentence is sound. However, it does not appear from this section
how such hearing shall be held or before whom, nor the nature of the
proceedings. It does not provide whether or not there shall be a
record made of the proceedings or, if a record is made, what shall be
done with the record.
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The delightful indifference of this seetion intrigues us further by the
use of the term “probationer” in line 16. We can find no definition
of this term in the proposed Military Justice Code nor can we find it
used elsewhere therein.

Does this suggest that the armed services set up a probation system
similar to that in operation in the civil courts with the supervision pro-
bation officers, records, and so forth? We recommend that this
section be clarified.

As to article 73, page 61

Mr, Gavin. At that point, what do you think of that idea?

Colonel Ouiver. Well, I think the matter of a hearing is sound in
and of itself, so you do not have the arbitrary business of saying
“off with his head” to some man who has a suspended sentence,

The only quarrel I have with it is the indefiniteness with which
this particular section is drawn. It is quarreling over the wording
rather than the principle.

As to article 73, page 61, we are of the opinion that the limitation
of a new trial based on grounds of newly discovered evidence or fraud
on the court is entirely too narrow. We feel that a new trial should
be granted in any instance where the interests of justice will be served
thereby.

We further believe that a saving clause similar to that now contained
in the article of war 53 of the Elston bill covering cases tried during
World War IT properly should be included in the present bill.

As to article 76, page 63, we do not believe that this Congress
should make final anrf conclusive courts-martial proceedings even
though they may have gone through the mill. We do not believe
that by legislation we can or should deprive the Federal courts of the
power to act in appropriate cases by writs of habeas corpus or other-
wise and as has E))een previously suggested in our comments, we are
firmly of the opinion that the court of final review should be the
United States Court of Appeals for the District of Columbia. Subject
of course in appropriate instances to the action of the Supreme Court
of the United States.

Article 87, page 69, line 19, the term “duty to move” is too indefinite.
It is our opinion that this article should be limited to overseas ship-
ments or movements into combat.

As to article 121, page 81, as presently drafted, this article wounld
permit an attorney who brought an action in replevin against an indi-
vli;jhllal to be tried for larceny. That is under a charge of theft, 1
think,

Under the miscellaneous provision of this bill, article 140, section
7 (¢), page 95, we have a directive to commanding officers and others
in the naval service. This directive is rather unique to have been
contained in a Uniform Code of Military Justice at first, in that it is
directed only to officers of the naval service.

Whether the drafters of the bill felt that the officers of the Army
and Air Force did not require such a directive or whether doubt as
to the capacity of naval officers particularly required this directive
does not appear.

While T am quite in agreement with the noble sentiments expressed,
I am of the opinion that such instructions are more properly a matter
of regulation than a matter of law.

As to article 140, section 7 (d) and (e), pages 95 and 96, I feel they
have no place in a Uniform Code of Military Justice. I yield to no
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man in my firm belief in a divine being nor in the requirements for
reverent, behavior during divine services.

On the other hand, it is my opinion that the requirements for
divine services and reverent behavior have no place in this code and
should be a matter of regulation. Again the question is raised as to
why this provision should be particularly required only by the Navy.

In section 10 of this same article, it is stated that no officer shall
be dismissed from any of the armed forces except by sentence of
courts martial, and so forth. This section seems to be in conflict with
section 23 of she National Defense Act, as amended, where an officer
may be dismissed during the period of the first 3 years of his commis-
sioned service. 1 believe that section 10 shoulc{ be reconciled with
section 23 of the National Defense Act.

I am concerned that in the limited time that has been available
to me, I may have overlooked many implications contained in other
provisions of this bill. The Morgan committee worked on the drafting
of this bill for over a year and my opportunity to examine it has been
limited to weeks and has been done at odd times in connection with
my other activities. 1f I have neglected or overlooked provisions of
this bill that should be commented on, I ask the forbearance of this
committee.

To summarize, at a meeting of the national executive committee
of the Reserve Officers Association, February 20 through 22, 1949, by
resolution passed by that body, the legislative representatives of the
Reserve Officers Association were directed to actively question any
provisions of the present or proposed legislation relative to military
justice that are incompatible to the best interest of the Reserve
components of the armed forces.

It is under the authority of that resolution, together with the two
resolutions of our national conventions previously referred to, that L
appear before your committee this morning. It is the belief of the
Reserve Officers Association that the excellent provisions of the
Elston bill, together with requirement for separate Judge Advocates
Corps should Ee extended to the three services; that we strenuously
should oppose any attempt to depart from the excellent reforms
contained in that bill; that the independence of the administration of
justice from the influence of command should be strengthened; that
provision should be made for rehearings in appropriate cases of courts
martial tried during World War II and that the rights of accused
should be protected, consistent with requirements of a military
operation.

I thank this committee for their courtesy in permitting me to
appear before them this morning.

Mr. Brooks. Colonel, we thank you for a very carefully drawn
statement, which indicates a thorough knowledge of the bill.

Now, are there any questions?

Mr. Axpurson. If he has left out anything, he wants us to accept
his apologies.

Mr. Brooks. I think he made a reservation to include it, if he
left it out.

Mr. Gavin. You say you only worked on this with very limited
time

Colonel Orrver. Yes, sir.

Mr. Gavin. Yet you have done a most thorough job.
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Mr. Evrston. T think the colonel and his organization are to be
commended for the very thorough manner in which they have taken
this bill up section by section. They certainly have given us some
suggestions which will require our very careful consideration.

Colonel Oriver. Thank you.

Mr. Rivers. In that connection—if my colleague will yield—if
they could be incorporated in some sort of a proposed piece of work
it would save us a lot of thumbing because I think

Mr. Smarr. They will be.

Mr. Brooks. We will ask Mr. Smart, if he will, to work with the
colonel and work out some arrangement.

Mur. Smart. Yes, sir.

Mr. Brooks. So when we get ready to read this section by section
we will have all these recommendations.

Mr. Smarr, I may advise, Mr. Rivers, that not only Colonel
Oliver’s testimony but the testimony of all witnesses, their recom-
mendations, will be digested for the use of the committee when we
get to a section by section reading of the bill.

Mr. Riviers. Which will entail a powerful lot of work.

Mz. Smarr. It will be done.

Mzr. Brooks. We have one more witness this morning, Mr. Richard
L. Tedrow.

Mr. Tedrow, would you have a seat, sir. You have a regular
statement, have you, Mr. Tedrow?

Mr. Teprow. No, sir; I have not. I just knew definitely that
I was coming over here last Friday, sir. My remarks will be fairly
general and they will be confined more or less to my views in regards
to the Navy outlook, sir.

Mr. Brooxks. Well, go ahead, sir, and give us a little of your back-
ground, if you will, Mr. Tedrow.

Mr. Teprow. Yes, sir,

STATEMENT OF RICHARD L. TEDROW, ATTORNEY,
WASHINGTON, D. C.

Mr. Teprow. My name is Richard L. Tedrow. T am an attorney
in private practice here in the District of Columbia. 1 have been
practicing law since 1934 here, with the exception of 4 years’ service
with the Navy during the last war.

During my service in the Navy my duties were, at least 90 percent,
in legal work, mostly courts-martial work, and I had experience both
here in Washington and in the field. I was a special assistant to the
Judge Advocate General. 1 was also the assistant inspector general
of naval courts-martial and legal activities.

I served on the Naval Clemency and Prison Inspection Board, as
well as on the Naval Disciplinary Policy Review Board and on the
special Ballantine Board set up by the Secretary of the Navy toward
the end of the war.

My first and most particular eoncern is that in this bill it is appar-
ently contemplated that there will be at least two different legal sys-
tems within the armed services. I gather that the Army is to have a
JAG Corps.

Whether that is going to apply to the Air Foree or not I cannot say
at this time. But they also apparently contemplate that the Navy
and the Coast Guard shall have some sort of legal-specialist system.
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Now the reason for this divergence in these different types of legal
systems within the service is not known to me. It appears to me that
either one or the other of the systems must be the more preferable.
And whichever this committee may find, I suggest that such system
should be applied uniformly to all the services.

This Navy legal-specialist system apparently grew up toward the
end of this war. 1 might state that prior to the war and during most
of the war the Navy system in regard to people learned in the law or,
at least, law-school graduates, was that a regular naval officer would
come here on duty and as part of his duties he would attend law school
and while he was attending law school he would also be employed in
the Office of the Judge Advocate General reviewing cases, and boards
of review and similar matters,

As soon as he graduated from law school and whether or not he
passed this bar or any other bar, he would be transferred to sea duty.
On most occasions, I would state that it was maybe 8 or 9 years before
such officer ever came back to Washington or was assigned to what
we would call legal duties. _

I believe some of the members of this committee are attorneys and
1 believe they know that you cannot practice law on a half- or a quar-
ter-time basis. You cannot go to law school and graduate and then
take up other duties for 6, 8, or 10 years, and then come back at the
end of that time and consider yourself as being a qualified attorney.

Mr. Erston. Some Members of Congress have found that out.

Mr. Tebrow. Yes, sir. 1 was going to suggest at that point that
if for some reason a member of this committee were retired from
Congress here, sir, and he spent the next 2 years back in his home
State entirely engrossed with some other and entirely different occu-
pation he could not come back here at the end of 2, 4, or 6 years and
be immediately up to date on all legislation that has been passed in
his absence.
anr. Rivers. Of course, we are supposed to know everything, you

ow.

Mr. Teprow. Sir?

Mr. Rivers. We are supposed to know everything.

Mr. Teorow. Yes, sir; I know that.

Mr. EnsTon. A violent assumption.

Mr. Teprow. Incidentally, I think the committee will also recog-
nize that no boy or man who graduates from law school is an experi-
enced lawyer. However, I think even now, I know during the war and
prior to the war, cases in the Office of the Judge Advocate General
are passed on by people who are attending law school.

In that connection I might state I recently had a case—civil case—
involving many thousands of dollars before the Navy. I had pre-
pared a brief and it took 2 or 3 weeks, There were some very obscure
points of law in the case and I went back several hundred years on
questions of commandeering, expropriation of property, and the like.

And the Supreme Court’s decisions are in conflict on the proposition.
I was in the Navy Department on another matter. I stopped in the
appropriate office and I found out who was handling the case and I
said I would like to see him and discuss it with him.

And the head of the division said, “Well, I am sorry, Commander so
and so is going to law school right now.” That was the gentleman I
was going to discuss that proposition with. So the question of quali-
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fied personnel goes not only to the rights and the privileges of these
men that are tried by court martial, but I think it goes to a substantial
question of property rights of the Navy Department itself.

I think if this committee will review the previous committee hearings
back in about 1941 or 1942 you will find that it was because of the
alleged failure of the then Judge Advocate General's Office to have
qualified legal personnel available that the Office of General Counsel
came into being. And all of these matters regarding contracts and
almost everything else was taken away from the Judge Advocate
General’s Office.

Now I think it is proper to state here that I personally have no
ax to grind. I certainly have no animosity against the Navy. I
have a great deal of affection for the Navy. I had 4 years of excellent
duty. l:{Illm,d fine billets.

And I had good commanding officers. And by and large certainly
the officers I served with or under would compare favorulﬁy with an
similar bunch in civilian life. I do not want the committee to think
that I am coming up.here and trying to knock anybody, because I
certainly am not.

I am concerned with the question of qualified personnel first of
all, because even if you give a system that we will say is not the best,
system in the world but if you have capable people handling that
system it is going to work out better than the best system in the
world if it is handled by inept personnel.

You are not going to have qualified personnel, in my opinion, until
you make your legal work in the Navy a full-time work. A man
cannot practice law on part time and be any credit to himself or his
profession.

Mr. Norsrap. Are they not doing that generally in the Navy
nowadays?

Mr. Teprow. They have been doing it part time for many years,
sir.

Mr. Norsrap. T mean doing it full time, generally; are they not?
Mr. Teprow. I would not be prepared to state.

Mr. Norsrap. 1 know snverarofﬁcers over there who do nothing
but JAG work all the time.

Mr. Teprow. As law specialists.

Mr. Norsrap. That is right.

Mr. Teprow. They are also subject to assignment as administra-
tive officers in military government, we will say, at Guam or places
like that. I think that is entirely appropriate, for an attorney to be
eniaged in that type of additional work.

Ir. Brooks. Your recommendations are tantamount to saying
that what we need is a Navy JAG Corps?

Mr. Teprow. Yes, sir.

Mr. Gavin. A uniform system for all three services.

Mr. Teprow. I think it should be uniform. If this committee
decides—and I say vou would decide wrongly—that the specialist
system is the most desirable, then at least let us have it for all the
services,

But your Navy specialist system at the present is set up in such a
way that there is no requirement that those officers shall do full-
time legal duty. That particular provision came up before the
Ballantine Board—and incidentally I was one of the signers of the
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minority report—and the Ballantine Board after considering the
pros and cons in effect recommended against having a JAG Corps
and apparently preferred the specialist system.

They said that they did not see any reason why an officer who was
otherwise a good officer should be lost to the line merely because he
was an attorney

Mr. Ensron. You know, of course, the Army recommended against
a separate JAG Corps, in the Army?

}\fr. Teorow. I have understood that, sir.

Mr. Ersrox. Congress provided for it, nevertheless.

Mzr. Teprow. Yes, sir.

Mzr. Evsron. The only reason they did not include the Navy was
not because they did not think the Navy should be included but
because the Navy bill had been presented later than the Army bill to
us and had never been considered.

Mr. Treorow. That is correct, sic.  That bill was held up;

Mr. Evsron. We understood that the Navy bill would come along
later for consideration, and that was the only reason the Navy provi-
sion was not considered simultaneously with H. R. 2575,

Mr. Teprow. Yes.

Mr. Rivers. I believe this, as Mr. Elston said: They were next
on our list. 1 believe you can safely assume that whatever is done
for the Army and Air Force as far as an organization—I mean you can
put it in your book now—it is sure going to be done for the Navy.

Mr. Teprow. I am glad to hear that, sir.

Mr. Brooks. Would you rather have a separate corps or would
you rather unify them?

Mr. Teprow. You mean a single corps for the three Departments?

Mr. Brooks. Yes.

Mr. Teprow. I question whether you could do that right now, sir.
I think eventually it will be most desirable, as unification progresses.
But at the immediate time and with the admitted divergence between
the services, I suggest they should each have their corps, but the same
type of corps for each service.

Then as unification progresses why certainly, if it is then considered
desirable, I can see no objection to a single corps.

My objection is: Get your qualified personnel and assure they will
remain qualified. And { can state that even if you set up a JAG
Corps, unless it is going to be full-time legal duty, you are not going
to have the people remain in a qualified position.

1 came back from the service after 4 years and I almost had to take
a refresher course in law again before I could go out and practice in
the civil courts. And if you had a person doing full-time duty as a
law specialist and for some reason he is assigned to 3 or 4 years at
some other duty, he is not going to be in a position to pass on cases
when he comes back to this law duty without extensive refreshing and
preparation.

here is one point—I am jumping around here—that 1 do want to
stress also

Mr. Norsrap. Before you get off that point.

Mr. Teprow. Yes, sir.

Mr. Norsrap. Was not Admiral Colclough, a very excellent officer
in charge of the JAG, assigned after several years of JAG duty to
submarines in the Pacific?
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Mr. Teorow. Yes.

Mr. Norsrap. And he was the JAG for several years?

Mr. Teorow. And he was formerly JAG, for, I believe, almost 3

ears.
4 Mr. NorBLAD. Yes,

Mr. Teorow. He succeeded Admiral Gatch, I believe, sir.

Mr. Rrvers. That is true of the Army and everybody else, hereto-
fore. We realize we have an opportunity now, as our chairman says
to write a code here that is going to be the catalog for the future on all
military justice matters.

And I do not think that any of us are going to miss that opportunity.
And I am sure our chairman senses that. And you can bet your
bottom dollar we are going to make that effort. I can tell you that.

Mr. Teorow. I am very pleased, sir. And I may say I was par-
ticularly pleased to see the armed services come out with this suggested
Ehﬂl I think the bill is excellent and it intends to accomplish many

ings.

It is obviously the subject of compromise in many places. I can
tell that after having served on these various hoards myself.

I suggest that many of the offenses listed in this bill are offenses
under the Federal Code. Now why they should not have been defined
in accordance with the Federal definition, I do not know, sir. And
why the same Federal limitation of punishment should not be placed
on these offenses—robbery, larceny, forgery, and the like—I do not
know either.

Mr. Gavin. I cannot understand that, either.

Mr. Teprow. The great majority of offenses are left to diseretion.

Mr. Gavin. I understood that in these casesit isleft entirely to the
discretion of the court.

Mr, Teprow. That is correct, sir.

Mr. GaviN. And no consideration is given to a comparable offense
in civilian life?

Mr. Teprow. No, sir. You are correct.

Mr. Gavin. I just got into a case where ordinarily in civilian life
the boy might have been given a suspended sentence and placed on
probation. Here he is given a very stiff sentence.

Mr, Teprow. That is right. :

Mr. Gavin, And I think your ideas there as to establishing some
basis on which the sentences in cases may be determined is one that
should receive consideration.

Mr. Teprow. In fairness I must say this, Mr. Gavin: I think it is
contemplated that the President at the request of the services will
promulgate a maximum penalty in connection with all those offenses,

However, I suggest——

Mr. Norsrap, It is done by Courts-Martial Manual,

Mr. Treorow. Before the war.

Mr. NorprLap, Yes,

Mr, Teprow. During the war all of those restrictions were lifted.

Mr. NorsrLap. Most of them.

Mr. Teprow. I see no reason why that should be given to the
President when we have a Federal Code that punishes these offenses
and gives a limitation of punishment. If they are desirable in our
Federal Code I think the same limitation should apply right here in
the Articles for the Government of the Navy.
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Mr. Gavin. So do I.

Mr. Brooks. I am inclined to agree with you. But during the
war they were having difficulty in getting cigarettes to the front and
no minor punishment would sto tht:,nﬁisa pearance of those cig-
arettes, and the boys doing the gghting d.icf not get any cigarettes
although we were sending millions of cartons over there.

They disappeared on tie way up to the front. To break that up
they gave what in my mind were terrific punishments. Subsequently,
on a basis of probation for future service, they gave these men a
chance to work out of it.

But in time of war I can recognize those unusual situations which
rﬁquire perhaps a good deal of latitude. What do you think about
that?

Mr. Teprow. I think there should be a maximum, sir. I am in
favor of the probation system because it had excellent results in the
Navy where they set up these various retraining commands; and our
clemency boards were responsible for many of these people that were
sent to these retraining commands. We used to put the probationary
period on them, sir,

Mr. Brooxs. A boy in my district was given 10 years for stealing
three or four cartons of cigarettes that were going up to the front,
which was a ridiculous punishment. But when I took it up with
them, they were fair enough to give that man a chance to volunteer
to go up to the fighting front and he took it and he came out with an
honorable discharge and a very creditable record.

Mr. Teprow. Well, I am in favor of anything that will give a
man & chance to get a white ticket, Mr. Congressmar.

Incidentally, under our Federal Code they can give a man 10 years
for grand larceny right now and a Federal court can bring a man in
and say: I am going to suspend sentence on you for 5 years or 8
years or whatever it is and put him on probation.

Certainly the services would have the same authority in imposing
their penalties.

Mr. Gavin. During the stress of war it is all right possibly to give
some very stiff sentences ot meet conditions, but even in civilian life
they are still giving some rather tough sentences.

Mr. Teprow. That is correct, sir.

Mr, Ersron. Of course provision was made for equalizing those
sentences.

Mr. Teprow. Yes.

Mr. Evrsron. Whereas in some cases very heavy sentences were
pronounced and in other cases they were very light, when the cases
were finally reviewed an effort—and I think a very honest and con-
scientious effort—was made to equalize the sentences and I think in
the final analysis the results were good.

Mr. Teprow. That is correct, sir. At the end of the war both serv-
ices had board to go over these cases of the men in the penitentiary
and tried to reduce the sentences to what they considered appropriate
for the offense. We did that on the clemency board also.

1 might say if your committee considers it proper to set up a judicial
review by civilians, I personally favor it. The present bill provides
that the counsel for such committee, both defense and prosecution,
shall be appointed by the Judge Advocate General.
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I do not consider that a healthy condition, where the same officer
appoints both attorneys to present the conflicting sides of the case. I
suggest that if your civilian review counsel is censidered proper, they
should have their own counsel to advise them on the questions of law
involved, so that he can advise independently of these things.

I notice also that in my opinion this bill extends far too much control
over civilians to the military services. I believe and in the past Con-
gress apparently has believed that if anything—and that is with the
exce]])tion of the past war—the control over civilians by the military
should be severely limited wherever possible.

Under this present bill people in civilian employment merely be-
cause they are outside of certain limits of this continental United
States—I do not care whether they are a clerk or a division head or a
porter—are subject to court martial by the military.

I suggest that, with the exception of civilians where there are actual
wartime operations going on, such civilians should be tried by the civil
courts, ow I do not care whether it is by the court of a foreign coun-
try, if there is no question of diplomatic immunity, or whether they
have to send them back to this country to be tried by our Federal
courts.

Mr, Erston. Do you think our Federal courts here can try offenses
committed in Germany?

Mr. Teprow. Under our Army of Occupation, there is substantial
question. I have not gone into it.

Mr. Eusron. Do you not think the civilians over there would rather
be tried by courts martial than by some German court?

Mr. Tepréw. Well, we are allowed to set up our provisional courts
over there. Why should not those provisional courts be composed
of civilians rather than military?

Mr. Evsron. Well, the Army is over there because the Army is
occupying the territory.

Mr. Teprow. Yes, sir.

Mr. Eusroxn. It is a military occupation. It is not a ecivilian oceu-

ation.
P Mr. Teorow. But I notice it is contemplated that the control will
be turned over to the State Department soon.

Mr. Brooxs. Of course a practical question does present itself in
some instances where you cannot get the necessary civilian personnel.
Suppose you come to an occupied area where you cannot get enough
civilian workers to volunteer to come over there.

Mr. Gavin. Could they not have those traveling teams they are
talking about?

Mr. Teprow. Well, T don’t think, gentlemen, it has been in
accordance with the tenets of the Constitution that the civilians
should be subject to the military. And I believe our Supreme Court
has const.rued] even the authority to impose martial law and has
limited it strictly. That is my personal feeling. I certainly concede
Ehat there may be bugs that might have to be worked out in the thing,

Hr—

Mr. Norprap. You mean tried by the local ecivilian population,
that is the local government of the country?

Mr. Teprow. That would be my recommendation. I can see
where at present, as an army of occupation, that would give rise to

difficulties.
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Mr. Norsrap. It would not work in New Guinea, would it?

Mr. Brooks. Or Guam.

Mr. Teprow. Well, Guam of course is controlled by the Navy.

Mr. Brooxks. Yes, but not

Mzr. Teprow. Samoa, also.

Mr. Brooks. But not triable by the local civilian population.

Mr. Teprow. No, sir. They are tried by the Navy there.

Mr. Evsron. What about Korea?

Mr. Teprow. We recognize the southern part of Korea anyway, sir.

I could go through the bill section by section, but as I say, my
particular coneern is that I think you ought to have qualified personnel.
I think you ought to have a JAG Corps for all the services.

I think you should define your punishments and limit the punish-
ment imposed.

And I do not think you are going to have qualified personnel han-
dling ti(hese things under a Navy specialist system, because I have seen
it work.

Mr. Brooks. Thank you very much, Mr. Tedrow.

Me. Teprow, Thank you, sir,

Mr. Brooxs. If there are no questions, gentlemen—we have a bill
from this committee on the floor of the House this morning—we will
stand adjourned until tomorrow morning at 10 o’clock.

Mr. Smart. The full committee meets tomorrow, Mr. Brooks.
This hearing should continue on Wednesday morning at 10 o’clock.

(Whereupon, at 11:55 a. m., the committee adjourned until 10:00
a. m., Wednesday, March 16, 1949.)
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UNIFORM CODE OF MILITARY JUSTICE

WEDNESDAY, MARCH 186, 1949

House oF REPRESENTATIVES,
CoMMITTEE ON ARMED SERVICES,
SuscommiTTEE No. 1,
Washington, D. C.

The committee met at 10 a. m., Hon. Overton Brooks (chairman of
Subcommittee No. 1) presiding.

Mr. Brooxks. The committee will please eome to order.

We have with us this morning Maj. Gen. Raymond H. Fleming,
of the National Guard Bureau.

General Fleming, would you mind stepping forward and having a
seat? We are glad to have you. You have a written statement,
have you?

General Freming. Yes, sir; I have a prepared statement of Maj.
Gen. Kenneth F. Cramer, Chief, National Guard Bureau.

STATEMENT OF MAJ. GEN. KENNETH F. CRAMER, CHIEF,
NATIONAL GUARD BUREAU, BY MAJ, GEN. RAYMOND H,
FLEMING

General FLeming. T might preface my remarks by saying in this
articular instance I represent the National Guard Bureau and also the
National Guard Association, the bureau and the association having

worked together in the preparation of this paper.

General Cramer asked me to say to you that he was very sorry,
indeed, that he could not be here this morning, having a conflicting
en&zagcment, but did appreciate your invitation very much.

appreciate this opportunity of appearing, at your request, and
expressing the opinion of the National Guard Bureau as to H. R.
2408, a bill to provide a uniform code of military justice.

The provisions of this bill would not apply to the JNational Guard in
its present status, but it would, in event the guard were mobilized and
inducted, or ordered into Federal service. For that reason, its pro-
visions are of interest to the guard, whose members, in event of a
mobilization, would be subject to its terms.

Article 2 of the bill does attempt to extend court-martial jurisdiction
to Reserve personnel, which would include the National Guard when
engaged in inactive-duty training. This article should not apply to
the National Guard except when in Federal service. As proposed, it
would be violative of article 1, section 8, clause 16, and the fifth
amendment to the Federal Constitution. National Guard personnel
should not be subjected to the continuing jurisdiction of Federal courts
martial after they have reverted from their active-duty status to
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their National Guard status, as proposed in article 3 of the bill. This
continuing authority is also violative of constitutional authority
ingofar as the National Guard or militia is concerned. This coneclusion
has been recently sustained by the Supreme Court of the United
States in the Hershberg case.

More specifically, the National Guard Bureau is not in accord with
the following provisions of the bill:

(a) The usefulness of summary courts martial is impaired by article
20, which would grant the accused to demand a trial by special or

eneral court martial, unless disciplinary punishment has been refused,
?t is believed that (leiays and severe punishments will result (art. 20).

(b) Articles 17 and 25 provide that each armed service is to have
jurisdiction over the other’s personnel. This will be a source of serious
friction between the services and will react to the detriment of
military discipline.

(¢) The usefulness of law members of general courts martial is eur-
tailed by not permitting them to vote or consult with members of the
court, This would make their status similar to civilian judges without
all the authority.

(d) Article 43 practically destroys the effectiveness and protection
of the statute of limitations, for it tolls the statute by the mere de-
livery to a commanding officer of charges and specifications.

(¢) The boards 8r0v1ded for appellate review in the office of the
Judge Advocate General may Ea composed of civilians, These
boards of review are to be given extremely wide discretionary powers
which will enable them to overrule, with or without legal reasons, the
action of courts and of all appointing authorities. The Judge Advo-
cate General is excluded from participation in their decisions except
that he may prosecute an appeal to the Judicial Council in the office
of the Secretary of Defense. The Judge Advocate General has no
power of appeal where findings are set aside or the sentence is reduced
on other than legal grounds. The current system of appellate review
in the Army by boards of review is highly efficient, insures compliance
with the law and through participation m action by the Judge Advo-
cate General, insures justice and prevents undue interference with
disciplinary powers of troop commanders (art. 66).

(f) The punitive articles are hurriedly drawn and an attempt is
made to expressly define offenses. Many incongruities result. For
example, article 91 malkes it an offense for a warrant officer to be dis-
respectful in language or deportment toward a noncommissioned
officer. The offense of voluntary manslaughter is abolished and the
distinctions between murder and manslaughter are left obscure (arts.
118, 119). Larceny is made to include substantially every known
Enisuse of property with or without an intent to commit trespass

art. 121),

The I\% ational Guard Bureau considers that the proposal for a
Judicial Couneil, consisting of civilians to review court-martial cases
from the three services is a diversion from present procedures which
would endanger the security of our country in time of war. The
authority for the present legal system that regulates the government
of the armed services is specifically provided for in the Federal Con-
stitution and is based on hundreds of years of experience (art. 1,
sec. 8, clauses 14 and 16, United States Constitution; art. V amend-
ment, United States Constitution). It has been tested by the exi-
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gencies of wars and should not be overturned for a system which would
ultimately place the administration of military justice in the hands
of civilians except for relative minor offenses.

The bill states (art. 65, sec. (d), p. 56) that this civilian council is
only to pass on questions of law, but the next section (3), vests the
council with authority to pass on the legal sufficiency of the evidence
to support the findings of the review boards. It has always been
considered of paramount importance that an individual in the military
service has the inherent right to have his case reviewed by military
men, qualified and thoroughly cognizant of their military rights. A
similar proposal was in existence during the war between the States
in this country, and it was determined, at that time, the successful
termination of the war required that the administration of military
justice be again vested in military personnel. The present system

as been continued since that time with slight changes. One of the
countries who lost the past war had vested the administration of
military justice in civilians, with the result that its jails were crowded
with military prisoners, awaiting decisions, and the courts had a
backlog of ecases running into hundreds of thousands. This system
was disastrous to that country in time of war, and it is believed that
it would be in this country, if adopted. It is eonsidered that this
proposal, as to the composition of the Judicial Council, would jeo
ardize the security of our Nation in time of an emergency, and would
be a hazardous interference with the duties of the proper military
authorities. It would also be a deterrent to swift and sure justice
in the armed services.

If it 18 determined that an overriding Judicial Council is necessary,
then, it should be composed of military personnel of appropriate rank
with a legal background. The bill should than be amum.ll{e([ by striking
out the words “civilian life,”" line 22, page 54, and inserting in lieu
thereof the following, “qualified general or flag officers from the Army,
Navy, and Air Force,” and strike out the words “compensation and
allowances equal to those paid to a judge of a United States court of
appeals,” article 67, paragraph (a), 1im-. 24, page 54, and line 1, page
55, and mnsert the following, “the pay and allowances of their grades.”

Recommendation:That the bill be favorably considered, provided
it is amended as indicated herein.

Now, Mr. Chairman, I have been asked to comment on one other
thing, and that is if there should be a separate Judge Advocate General
for the Army, Navy and Air Foree, it is my opinion that there should
be a separate Judge Advocate General Corps for the other services as
exists for the Army today.

Mr. Brooks. General, I would like to ask you if you have any
objections to naming the country you point out in this paragraph?

General Fueming. No, sir. It was Italy.

Mr. Brooks. That proved disastrous, you say, to the administra-
tion of justice by permitting the final appellate court to pass on the
facts, as well as the law? '

General FLeanag. Yes, sir.

Mr. Broogks. Your idea there is that the appellate court should not
pass on the facts but should pass on the law?

General Freming. Mr. Chairman, I have with me Major Van Kirk,
who, I believe, served in 1taly.

Mr. Brooks. Major, step forward a moment, if you wil. You
served overseas in Italy?
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STATEMENT OF MAJ. ROLLA C. VAN KIRK

Major Vaxy Kirk. I was with the Ttalian Army 3} years as liaison
officer, and they had a similar system where the civilians were admin-
istering the military justice. It was my observation that it was
disastrous, as far as getting troops into the front lines.

Mr. Brooks. Was that because the whole system was administered
by civilians or just because the appellate set-up was permitted to pass
on the things?

Major Vax Kirk. The whole system was administered by civilians.

Mr. Rivers. The Italians had no basic constitutional rights like
the Americans.

Major Vax Kimrk. That is right.

Mr. Brooks. Any questions, Mr. Hardy?

Mr. Harpy. You are opposed to any civilian review of decisions
of military courts?

Major Van Kirx. It is provided for in this bill that civilians may
be appointed to those boards.

Mr. Harpy. I understood you were opposed to that provision.

Major Vax Kirk. It was recommended that they stay in there and
then tjaey would be appointed by the Judge Advocate General of the
Army, the civilians.

As T see this over-all court, in time of war they could set up the
courts in every theater, and it would involve civilians going into
every theater and passing on each one of those cases, which, in some
instances, involves more than a year’s time.

Mr. Haroy. If I understood paragraph (e), I take that to mean that
you would oppose the civilian board of review?

Major Van Kirk. Not as presently constituted in the Army side,
that they could appoint civilians in there, but they would be appointed
l&y the .f:ldge Advocate General of the Army or the Air Force or the

a

ﬁ. Harpy. You mean under the Elston bill as it now works?

Major Van Kirk. Yes, sir. :

Mr. Brooks. Any further questions?

Mr. pEGRAFFENRIED. You say the usefulness of law members to a
general court martial is curtailed by not permitting them to vote or
consult with members of the court. The law member that the bill
has reference to would not actually be a member of the court martial,
would he? The member of the court would be there just to adyise
]ﬁim. jug.?t what the law is. Isn't that the status he is contemplated as

aving

General Fresinag, Our reaction was that he did have the vote and
was parbicipating.

Mr. peGrarreNriep, Say, for example, you had a court martial
on which there was nobody except Army men, none of whom were
lawyers; that there should be a law member there, not as a member
of the court, not as a part of the court, but simply a law member to
advise him as to propositions of law that would come up during a
court-martial trial.

General Freming. Yes, sir; but I still think it would be more effec-
tive if he had full membership on the court and could vote.

Major Vax Kirk. This way he cannot vote. He is off by himself
and sits more in the capacity of a judge.
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Mr. pEGraFrFENrRIED. Don't you think where you have a court-
martial hearing, if you just have some lawyer there, who is not taking
an active part in the trial, either in the prosecution, he is not prosecut-
ing the case, he is not defending the case, he is not a member of the
court, he is merely there to advise them on the propositions of law that
might arise during the trial, in a disinterested way, not as a member
of the court, not in representing the defendant, not in representing
the prosecution, just simply there—for example, suppose some prop-
position came up and the attorney for the defendant made an objec-
tion and there was no lawyer present.

I have been in court-martial hearings where the court martial had
to adjourn, where the court had to quit, until they could go and find
a lawyer to consult with on a proposition of law that was raised by
defendant’s counsel. Before they could sustain the objection or
overrule the objection, they just simply had to adjourn the court and
go find them a lawyer or go get advice as to whether this objection
should be sustained or whether it should be overruled before proceed-
ing any further.

on’t you think it is a good idea in all court-martial cases to have a
disinterested lawyer present, legal member, who is not & member of
the court, not a member of the prosecution or not a member of the
defense?

General FLEminG. I certainly think it would be extremely valuable
to the court. I think he could render that same service and better
service by being a member of the court.

Mr. Rivers. He could represent the Judge Advocate General’s
office and his opinion could be subject to appeal and you would have
the record beginning from the date of the trial, and it might be a little
more expansive, but it would be worth it if it would guarantee any
more proper procedure. I think my colleague might have something.

Major Vax Kirk. The legal officer that is sitting there or the Judge
Advocate officer that is sitting there should be disinterested in seei
that justice is done. But it was just our notion that he should sti
have the right to vote and to take part in the deliberations within the
jury room. Otherwise he is going to be off by himself and not able to
advise with the other members of the court at all times.

General FLeming. Conserve manpower.

Mr. Rivers. If you have a traveling court, like they had in a lot of
theaters in one phase of the work—they traveled around with the
court martial—it could not hurt.

Mr. pEGravrENRIED. There is one other question I want to ask the
general just as a matter of information myself. In looking through
these biljls I saw some clause in there that provided that the defendant,
prisoner, or accused might be placed on bread and water diet for 5
days, not longer than 5 days. Based on your experience, I want to ask
you whether you think that any soldier, regardless of the degree of
punishment he is entitled to, or what should be done with him in the
way of punishment, whether a soldier’s health should be jeopardized,
whether they should make it legal for him to be placed on a diet of
bread and water for a period of 5 days or any other period of time.

General FLeming. You mean as to whether it would hurt his health?

Mr. peGrarrenriep, [ mean as to whether that is a type of pun-
ishment that a country like ours, the United States of America, ought
to inflict on the members of its armed forces.
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General Freming. Of course, personally, you hate to do a thing like
that. 1 think, perhaps if a man is in good health, it would not
jeopardize his health and it might be one of the ways to bring him
around. It is different in dealing with individuals of various types.
One type of punishment will succeed where another one will not. I
think 1t could be done to a man in good health without injuring him at
all, and it might be the thing that would correct him and put him right.
But I think it should be carefully handled and perhaps a medical
officer should check the man and see if it would seriously injure him.
In case it should, under no condition would I recommend it. That is
my personal opinion.

Mr. Brooxgs. Mr. Elston, do you have any questions?

Mr. Evsron. No questions.

Mr. Brooxks. Thank you very much, gentlemen. We appreciate
you coming here before the committee.

We now have Col. William A. Roberts, representing the AMVETS.

STATEMENT OF COL. WILLIAM A. ROBERTS, UNITED STATES
AIR FORCE RESERVE, REPRESENTING THE AMVETS

Colonel Roperrs. My name is William A. Roberts. 1 appear on
behalf of AMVETS in support of H. R. 2498. On numerous prior
occasions AMVETS has presented its policy supporting principles
and methods of administration of military justice which conform to
those embraced in the present bill. Particular attention is directed
toward our testimony before this committee on April 24, 1947, at
page 2140 of House Document 125, the report of subcommittee hear-
ings on H. R. 2575 in that Congress.

We are of the opinion that the present bill is markedly superior to
earlier proposals in its provision of a uniform code for all departments
of the armed services and in the simplicity and precision of its language.

We particularly approved the steps which have been taken toward
the maintenance of a separate appellate procedure and toward the
assurance of the assignment of officers skilled in the law, particularly
in the appellate process.

Perhaps the most important provisions of the proposed legislation
are those intended to establish confidence in the fairness and impar-
tiality of the trial courts through separation of the command and

rosecuting channels from the judicial administrative machinery.
n our opinion, such interference can be exercised in many ways with
more subtility than by direct action. Dilatory conduet by a reviewing
authority has the effect of imposing punishment and the failure to
make adequate effort to provide the personnel and physical equipment
necessary for investigation and preparation can be equally obnoxious.

We would like at a later date to submit a matter of detailed sugges-
tions as to the administration of this act, but believe that it is of
paramount importance that this legislation be enacted promptly
even though experience may require its subsequent modification. It
is a careful, workmanlike job of drafting in which it is apparent that
many concessions have been made from the traditional theory of
military discipline without impairment of good government of the
armed services.

That is our formal statement.

Mr. Brooks. Thank you very much.
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You believe that this measure is so far an improvement over what
we have you are willing to go along with it?

Colonel Rorerts. Very much so.

I would like to take a minute and make a few remarks on the ques-
tions that arose just a few minutes ago.

One is with respect to the suggestion that the law member should
participate in and vote with the court. I very decidedly disapprove
of any suggestion. That would be reverting to the same thing you
had before, reverting to command channels, particularly in instances
of little consequence, but it is the accumulation of those little instances
that caused this bill to be drafted. It has caused the AMVETS,
since the war, to urge the revision of the whole theory.

In the first place, T believe the law officers should be so qualified
they would be interchangeable between the services. I agree with the
separate to flight and separate JAG, of course. But, the officers
ought to be qualified to move between the departments.

Ir. Rivers. This bill would do that.

Colonel Roserrs. I would permit it to happen. Under those cir-
cumstances it would be most important that he not be & member of the
court and not vote. We have had experience of the law officers being
selected by the command channel and being called out of the court-
room and given instructions about rules of evidence and other matters.
There is no doubt that law officer, with the dignity afforded by this
bill, will be a strong individual.

Just one more comment. That is with respect to the bill as a whole.
The suggestion that traditional military justice is applicable to modern
warfare discounts entirely the fact that in any modern warfare, the
war we have in our lives, the vast number of personnel are practically
operating as civilians. They are not Infantry in the field under the
direct command of an individual commander. They are very seldom
in contact with the enemy. The greater portion of the personnel-
by number, consist. of civilians performing civilian functions in ware-
kpuses, chemical laboratories, radar stations, and other points of that

ind.

I think that it is very important that this approach to military
justice be taken right at this time when there will be an opportunity
to develop procedures and develop machinery and equipment to have
i {)/[roved military justice consistent with modern warfare conditions.

Mr. Rivers. In other words, the time to enact this type of legisla-
tion is when everybody is not embroiled in strife?

Colonel Roserrs. Let’s pass it first, and if there are some flaws in
it, they will be found later.

Mr. Evston. You speak in your statement about this bill being
markedly superior to earlier proposals. What earlier proposals are
you talking about?

Colonel Roserts. I referred to a particular bill which, in itself,
was a pretty good bill, which was not identical with this but very
similar. There were other proposals which were improvements, which
were palliative, in my opinion, which attempted to correct the minor
procedural matters, which did not approach the appellate action.

Mr. Erston. That was established last year aan’ the bill passed in
the House.

Colonel Roserts. That is true. There was progress. The bill is
not law yet and I hope it will be shortly.
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Mr. Ersron. It is the law.

Colonel Roserrs. I mean this bill is not the law,

Mr. Erston. The bill that passed last year is law as far as the Army
i8 concerned.

Colonel Roserrs. That is correct.

Mr. Brooxs. Thank you very much.

Col. Frederick Bernams Wiener.

STATEMENT OF COL. FREDERICK BERNAMS WIENER,
WASHINGTON, D. C.

Colonel Wiener. My name is Frederick Bernams Wiener. 1 am a
practicing lawyer in Washington, D. C. I am a colonel in the Judge
Advocate General’s Corps Reserve, in the Army. I am commanding
officer of the Two thousand nine hundred and thirteenth JAG service
training group.

Mr. Brooks. You were also in the Department of Justice?

Colonel Wiener. I was formerly in the Solicitor General's office in
the Department of Justice.

Perhaps I had better state my military qualifications. T was com-
missioned in the Reserve in 1936, called to extended active duty in
March 1941. T was staff judge advocate of the Trinidad sector and
base command which comprised a good deal of the United States
bases in the West Indies, from April of 1941 to September of 1942.
Then I was with the Judge Advocate General’s office in Washington and
with the Operations Division of the War Department General Staff.
Then I went overseas again and was judge advocate general of the
First Island Command, which was in New Caledonia; then the forward
area, which was Guadalcanal; and then of the Thirteenth Air Force.
Then, gentlemen, I was ordered to the United State military mission
in Moscow but Joe did not give me a visa, so I never got past Miami
Beach. 1 do not know whether he decided I was not a Commie or
whether he was jealous of my whiskers, but, at any rate, I did not
get a visa.

Then I was back in Washington in the Judge Advocate General's
office, and then went overseas in December of 1944, joined the Tenth
Army, made the Okinawa invasion, and was with them in the Military
Government Section; and the I got out of the service in December of
1945,

Last year I had a 30-day tour of duty with the General Staff on
military justice problems,

1 have studieJ the subject of military law. I have been engaged in
litigation in a great many military law cases in the Supreme Court and
in the circuit courts and in the district courts of the United States.

Now, I do not have a prepared statement, Mr. Chairman, but I have
very carefully prepared notes. Instead of reading something, T will
discuss it with you and I hope you gentlemen will interrupt at any
time if anything comes up.

What I would like to do first, with your permission, is to concentrate
on the fundamentals. Why is this bill being discussed here in the
Armed Services Committee instead of the Judiciary Committee?
Well, the fundamental there is, and it is often lost sight of, particularly
by bar associations, that the Army, or for that matter any armed forces,
differs from civilian society. The object of the civilian society is to
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malke people live together in peace and in reasonable happiness. The
object of the armed forces is to win wars, not just fight them, win them,
because they do not pay off on place in a war. That being so, the
institutions of armies, even in a democratic society like ours, military
institutions, necessarily differ from ecivilian institutions.

Now, our Declaration of Independence proclaims that all men are
created equal and one man one vote. We are astounded when we
read that in England people have two votes, one for their universal
constituency and one for their residency.

You cannot have equality in an Army. The general has got to be
more important than the individual. The only kind of real democracy
vou can have in an Army, and that is the democracy we attained our-
selves in the last war, is equality of opportunity. That is real
democracy. Everybody starts at the bottom and has an equal chance
to work up. When he gets to the top he cannot be considered equal,
for military purposes, with the man at the bottom.

Now, our whole civil government is based on the system of checks
and balances, but you cannot fight a war or run an army that way.
You have got to have a supreme commander. The Russians tried
to fight the Finnish war with divided control. You had the unit
commander and you had the political commissar. It was after the
Finnish war that the Soviets had to get rid of that divided control if
they wanted to win.

ur whole notion of government is based on the idea that we will
discuss proposals before we enact them. There are discussions in
the committee; there will be discussions on the floor; and there will
be wide debate. In a war you have got to have a decision.

I came across a lovely expression from Winston Churchill’s book

about those—
broad happy uplands where everything is settled for the greatest good by the
greatest number by the common sense of most after consultation of all,
That is the way we proceed in our civilian society, but we cannot
])mceed in an army that way. Look at the generals in American
ristory who have called councils of war. Look at General Meade
at Gettysburg calling a couneil of war because he could not make up
his mind.

We elect representatives; we elect our officials. We do not elect
our military leaders. We used to elect them. Look at the old militia
elections and look at the way the militia used to run,

Military offenses are acts that would be rights in the civilian
society. Take the business of telling off the boss, that is an in-
alienable right of an American citizen. If you tell off the sergeant or
a commissioned officer, that is a military offense. In civilian life,
if you do not like your job, you quit it. If you do not like your job
in the Army and quit, that is called desertion in wartime and 1t carries
very serious consequences. In civilian life, if people decide they do
not like working conditions and walk off jointly, that is a strike.
In the Army or in the Navy, that kind of an action is mutiny, which is
one of the most serious offenses.

We have the guaranty of jury trial in our Federal and most of our
State constitutions. We do not have it for the armed services by
reason of the exception and the fifth amendment. That was consid-
ered so fundamental and so obvious by the founders that when the
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fifth amendment passed through Congress there was not a single word
of discussion on that feature of it, because the members of the First
Congress were veterans of the Revolutionary War and they knew you
could not run an army the way you run a civilian society. So, I say
that we are up against the stuﬁborn hard fact that the purpose of an
armed force is to send men obediently to their death, and that is very
carefully designed just for that purpose. That may be a very un-
pleasant fact, but I think it is fundamental.

Mzr. Brooxks. I think we lose sight, too, Colonel, of the fact that
sometimes in time of war the order of the commanding officer can be
far more serious to the future of an individual, when on the battle
front, than a court martial might be. The commanding officer has
authority to issue orders which certainly affect the entire %uture of the
individual who takes the orders and carries them out, and sometimes
much more so than the eourt martial would.

Colonel Wiener. That is correct. In that connection, the thing
that has always struck me is that in the last three wars in which this
country has been engaged, only one man has been shot for desertion
in the face of the enemy—one man. Yet think of all the men who
died because they did not desert, because they obeyed orders. The
objects of military law are different.

With your permission, I would like to read a short passage that
General Sherman wrote some 70 years ago. I think even the gentle-
men from South Carolina agree that while the General may have been
a little bit careless with fire, he was a great military man. As a matter
of fact, he was a practicing lawyer before he became a general.

Mr. Rivers. He did a thorough job on anything he undertook.

Mr. Wienger. This is what the General said in 1879:

I agree that it will be a grave error if by negligence we permit the military law
to becone emasculated by allowing lawyers fo inject into it the principles derived
from their practice in the civil courts, which belong to a totally different system of
jurisprudence.

The object of the civil law is fo secure to every human being in a community
all the liberty, security, and happiness possible, consistent with the safety of all.
The object of military law is to govern armies composed of sfrong men, so as to be
capable of exercising the largest measure of force at the will of the nation.

These objects are as wide apart as the poles, and each requires its own separate
system of laws, statute and ecommon. An army is a collection of armed men
obliged to obey one man. Every enactment, every change of rules which impairs
the principle weakens the army, impairs its value, and defeats the very object of
its existence. All the traditions of civil lawyers are antagonistic to this vital
prineciple, and military men must meet them on the threshold of discussion, else
armies will become demoralized by even grafting on our code their deductions
from ecivil practice.

It is sometimes asked what is the object of military law. It is
generally put as a personal question. Do you consider that the
object of military law is to maintain discipline or to maintain justice?
My answer always is that those are not opposites. You cannot main-
tain discipline by administering justice. The standards of guilt and
innocence in military law are not different from civil law. Possibly
there is a little more relaxation on what is harmless error than in the
civil courts. But the real difference is the object and the amount of
punishment. The object of the civilian eriminal court generally is
to reform and rehabilitate the offenders. The object of the military
law is not vindictiveness: It is to act as a deterrent so that when the
first man steps out of line and gets a hard sentence it will deter others.
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Mr. Rivers. In that connection there is no use for us to confuse
the basic objective of keeping morale with the ultimate disposition
of justice.

Yolonel Wiexer. Precisely.

Mr. Rivers. And they need not be opposites.

Colonel Wiexer. But the military justice has to be swift and its
punishment will frequently be more severe. There is always an
ureducible number in any group, particularly in a large number
raised by selective service, who can only be ruled by fear and com-
pulsion. If you have a system of military justice which minimizes a
possibility that a guilty man can “beat the rap,” then you have an
effective system of military justice. The more loopholes you inject
the more the man feels, “Oh, well, T can get a lawyer; I can appeal it
onup; 1 can get off.” To that extent you impair the object of military
law. I am not suggesting that anyobdy be sent to the guardhouse
on general prineiples or anything like that. You do have the irre-
ducible minimum that can only be ruled by fear. You do have the
necessity for swilt and sure punishment, and you ‘do have to have a
feeling in the sense of the individual, “Well, maybe I had better not,
because dire punishment will follow.”’

Mr. Rivers. Isn't that also true in this theory of fraternalization
which Doolittle recommended?

Colonel Wigner, I do not think you can run an army on the basis
of a great big happy family. We certainly do not run industries like
that. The janitor who sweeps up the mill does not sit down at lunch
with the board of directors or stand in the same chow line with them.
If it be objected that these notions that I have been outlining are
regimentation, then I would ask how you ean mount an invasion
without regimentation. That is the whole notion of an army: that
vou direct the armed force of the republic against the enemy.

Well, I have emphasized those because they seem to me funda-
mental, because they are in line with what Chief Justice Holmes, who
was a soldier and judge, said: “We need education in the obvious
more than segregation of the obscure.”

1 would like to make one more observation before I go on to the
provisions of the bill. There is a lot of silly, loose talk about the
system of military justice being un-American. If it is correct to labe
as un-American anything a particular speaker doesn’t like, then for
some of these gentlemen the present system may be un-American.
If it be not un-American to be consistent in line with our traditions,
then the system is not un-American because it antedates the Consti-
tution. The basic system of military justice was proposed by John
Adams and Thomas Jefferson to the Continental Congress in 1776,
and they took it, word for word, from the British Articles. They
said: “After all, the British have conquered an empire and that is a
pretty good system of military lawy.”

The fifth amendment excepts ecitizens in uniform from the guaran-
ties which it gives the citizen out of uniform.

Mr. Brooks. What system was used in the Continental Army by
George Washington?

Colonel Wiengr. The American Articles of 1776 provided for com-
mand appointment of courts. The system was not very unlike the
system we had in the last war. It was taken, word for word, from
the British system. Of course, the punishments were very severe in
line with social notions of that day.
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1 think for anyone to suggest that the system which we have had
in our forces since that time is un-American simply displays the
ignorance of the speaker.

Now, with that by way of introduction, I think it is much easier
to discuss the specific provisions of the bill. I should say, perhaps,
by way of introduction, that while there are good provisions in it,
in my judgment it is a distinct retrogression from the Elston bill. 1
do not agree with all the Elston bill has in it. I think there are one
or two points, maybe more, that could be improved by subsequent
amendments. By and large, the Elston bill was an improvement over
the 1920 Articles. The present bill would be a step backward.

Mr. Rivers. Mr. Elston’s bill removed it from the command.

Colonel Wienggr. It did not remove it from the command. What
the Elston bill did was to prevent the military commander from
influencing the court. It did not take away command appointment,
That is what the people are screaming about now.

My, Gavin. Who is sereaming about it?

Colonel Wiener. The bar associations.

The command appointment of courts was in the Elston bill and is
still in this bill, in articles 22, 23, and 24, T think that is thoroughly
sound, basically, because of these differences in an armed force and
civilian society. The opposition to command appointment of courts
not only disregards that fundamental difference \-:ut. it also disregards
a lot of law. There have been decisions on this. There have been
decisions that you cannot take the power of the appointment of
courts away from the commander. There is the Swain case in 165
United States 355. Swain was a Judge Advocate General of the
Army who got in some difficulties and he was tried by a court appointed
by the President, and he was convieted and then sued in the Court of
Claims for his back pay. One of his points was that the courts were
illegally constituted. He said that there was no statute authorizing
the President to appoint a general court martial. The Court of
Claims and the Supreme Court said, “True, there is no statute, but
the President is the Commander in Chief, and if, by mere omission,
Congress could take away from him that power of appointing courts
which is necessary for the maintenance of discipline, Congress would
have within its power to take away the very essential prerogatives
as Commander in Chief.”

Of course, at the present time that present thing does not arise,
because ever since 1916 the Articles of War recognize the President’s
power to appoint.

Mr. Rivers. You contend we would be over and above our power?

Colonel Wiener. You certainly could not say that the President
could not appoint a court martial as a result of the Swain case.

Mr. Rivers. I certainly believe it could be reasoned that if we had
independent JAG oFﬁcer—certainlg the JAG comes under the Com-
mander in Chief—while it would be an independent commander, he
still would be under the President. So, removing it from command
and putting it under some other segment directly under the President
certainly would not weaken the whole theory of military justice.

Colonel Wiener. No; but would it help?

There is a suggestion on the panel system that has now been watered
down. The suggestion is that the Judge Advocate General select the
court from the panel. Who selects the panel? The commanding



783

general. 'Why shouldn’t he select the court? 1In practice the court
is not selected by the commanding general. In practice, and I speak
from experience in four jurisdictions, the eourt is picked by the staff
of the Judge Advoeate General. He finds out who is available, and
he knows the officers at headquarters who have experience and who
have the proper judicial temperament, which the Fourth Article of
War requires, and he tries to get the ablest and most experienced
people possible. You cannot always do it because there are other
demands on their time. Basically, it is the staff of the Judge Advocate
who appoints the judge.

As a matter of fact, the only time I ever went to the commanding
general to get something about the court was not because the com-
manding general thundered and said, “I want So-and-So on the
court.” 1t was because I could not get the Chief of Stafl' to release
So-and-So, because he said, “Oh, he is too busy and ke is not available.’
~ One of the finest provisions of the Elston bill was the requirement
of having the lawyer as a law member. I cannot tell you how many
times I would sort of hold my breath that this lny member, doing the
best he could, would commit reversible error.

Mr. Brooks. 2498 has the same provision.

Colonel WinNer. Yes.

Mr. Rivers. Then the provision to train these men is another
good thing?

Colonel Wiexer. They are trained in peacetime now. The
practical difficulty with administering justice in the armed forces in
wartime is this: The experienced people who really knew the book—
there is an Air Force Army man who is now a general, who served with
me in Trinidad. He had been an instructor in law at the Military
Academy. He is one person I would not bet with as to what was in
the military manual, because he knew it as well as I and sometimes
better. You put him in command of an air force and he just is not
available. The young captains who used to be defense counsel, they
are battalion and regiment commanders, and they are not available.
So, you have a delusion of your experience, and you hope that the
folks who get to the top know something about it.

1 was very fortunate. I worked with men who were older and more
experienced officers. They never told a court to conviet. They
knew better. But, when you take someone who has gone from major
to major general in 9 months, and he did not get much experience, and
you provide him with a civilian judge advocate whose judgment,
perhaps, even on legal matters, is not too sound, you do not get a ver
good result. The whole difficulty in the services in wartime is spread-
ing that experience and still training them for combat. They have
got to learn an awful lot. If you train a man to be an infantry officer,
and you want to put him through an OCS course in 6 weeks, you
cannot take an awful lot of those 6 weeks to teach him military law.
Maybe it is a good argument for military training.

Mr. Gaviy. What chance has the accused man under those circum-
stances?

Colonel Wiener. I think it is very significant that the Vanderbilt
committee, which certainly had on their membership a minimum of
military experience, reported that it had been unable to find an
authenticated case that an innocent man had been convicted.
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Mr. pEGraFFeENRIED. I8 it your judgment that under this proposed
bill the accused is given too many rights, privileges, and safeguards;
that is, he is given so many, in your judgment, it would interfere with
the discipline of the Army?

Colonel Wiener. I think that the elaborate system of review,
which 1 will eover more fully later on, with your permission, in this
bill is defeated. As a matter of fact, under the 1920 articles the delays
in getting a guity person convicted and off to the jailhouse, or getting
an innocent person free, were much too great. At Fort Myer in
April of 1943 I was trial judge that sent an Ordnance officer to prison
for 2 years. There was no question of his guilt. That man was a
prisoner from April to September, when the board of review got
around to reviewing his case. That is far too long. That is sell-
defeating.

Where is the deterrent effect? A man runs away in battle. If it
takes 2 years from the time he runs away until the sentence is finally
confirmed, and the war is over at the end of 2 years, that is pretty
close to cold murder shooting him then. Of course, if he has killed
his buddy, then that is different. But even so, the delays here in the
District of Columbia death house, the delay from the time the mur-
derer is tried until he finally pays his debt is far too long.

The thing I am fearful of is that this will not give any more real
security to an accused. It won't really help the innocent man. But
it will be of great benefit to the man who is guilty who may have
committed some border-line case that engaged the attention of lawyers.

Mr. pEGraFFENRIED. Even the way the courts martial have been
run in the Army, hasn’t there also been considerable delay between
the time the prisoner was convicted and before his appeal was re-
viewed?

Colonel WieNer., Yes; and I think too much delay.

The difficulty with the Army system, as I observed it functioning,
there was sometimes too much speed between the offense and the
trial, because the Judge Advocate General’s Office was under the
commanding general of the Army Service Forees, and to an engineer
a lawsuit is like a bridge—a bridge can be built in so many days,
therefore the case can be tried in so many days, regardless of what
sort of investigation or effective work it takes. Service command
generals were marked on the time it took to try people. Consequently,
the case would be rushed to trial before it was fully investigated in
order that the average might not go down. Once he was tried, from
the time the record left Lﬁe commanding general until it was finally
acted upon by the President, there were very grave delays there.

Mr. EROOKS. You think more effort should be placed in having a
complete and fair trial and less time spent on appeal?

Colonel Wiener. Yes. In that connection, Iptllink that the pro-
vision to remove the law officer from the deliberations would be very,
very detrimental. Now, when you remove him for deliberations, and
I have in mind that he is disinterested, and that he is a lawyer and that
is 8 reform for which we are indebted to the Elston bill—by taking him
out you take out of the deliberations the one man who can make the
most helpful contribution to the deliberations. That, I know, is
obvious to any lawyer or any other officer who has sat on any court
martial and had the assistance of a trained law member.

I cannot help but think that the provision removing the law member
from the deliberations was not the product of anyone who ever sat on
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a court, when you consider, gentlemen, that all the grief and all the
difficulties and all the confusion, and all the mix-ups to which Mr.
Elston and his committee listened 2 years ago resulted from ignorance
rather than wickedness. It was mostly ignorance.

That gap was plugged by insuring that the law member had to be a
lawyer. Now you remove him just when he is able to do the most
good. It is the analogy, gentlemen, of the jury trial, but the law
officer does not have the judge’s power. It is wholly a false analogy,
It is a jury trial without the safeguards. It is an importation from
the English practice and it is always dangerous, gentlemen, to trans-
plant instructions. In England the members of the court are officers,
military officers. The judge advocate is a barrister, a civilian, not a
military man. The judge advocate sits there in his barrister's gown
and wig. He instruets the court. Here we have never had that sort
of thing. He is a civilian. He does not sit down with officers.

Here you are proposing to make that law officer & member of the
military forces. He is not a ecivilian. Why shouldn’'t he sit
down with the court and give them the additional assistance which his
legal knowledge enables him to give? I think this notion of taking the
law member out of the court just at the time when they are about to
perform ll.}ieir most important function is the most retrograding step
in this bill.

Mr. Rivers. You do not deny that commanding officers have
deliberately injected themselves into the result of trials throughout the
many, many theaters and openly demonstrated their dislike for the
decision rendered in many, many cases?

Colonel Wiexer. As to that, Mr. Rivers, I have heard a great deal
of testimony to that effect from people whose probity and eredibility
I have great confidence in, and 1 believe them. I can only say that it
never happened in any of the places that I served, because 1 was
fortunate in serving commanding generals who knew better. They
were all great men. However, one of them arranged my law books
according to size, all tall books to the left of the shelf and the short
books to the right. He knew enough not to tell the court not to
convict. The only skin letters that went out I recommended. That
now is prohibited and it is not necessary to discuss it.

Mr. Rivers. You mean under the Elston bill?

Colonel Wiener. It is prohibited in the Elston bill.

If you are going to have a lawyer on the court to assist in the court-
martial, do not take him away just when his assistance becomes of
essence,

Mr. Rivers. If he has no fear of any reprisals

Colonel Wiexgr. I think that is largely exaggerated. 1 have seen
letters in bar association journals of some timid judge advocate who
would not tell the commanding general that he was doinf something
illegal because hie was afraid of not getting a promotion, If any judge
advocate is so gutless that he will not stand up and say, “General,
this is not in accord with your law,” then he has no business being a
judge advocate.

Mr. Rivers. If you start off with that independence at the very
beginning, you start off by giving him a hypodermic of guts.

%‘olom{i Wiengr. If you%m.ve to give him a hypodermic, you had
better not use him.
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Most generals who are worth anything do not act that way. 1know
a general who told me that he sent a judge advocate, whom we both
knew, out to the Siberian Desert because every time the judge advocate
asked for an opinion he would say, “General, how do you want it? I
can write it up any way."

I think this notion of the honest lawyer trembling in fear of the
brass is exaggerated. They disagree with me. In some cases I think
I was right and in others I became very convinced shortly thereafter
that I was wrong., Even with the most difficult man I had to work
with I never had any difficulty in saying, “General, this is my con-
sithired opinion and 1t is my recommendation that you do such and
SU(‘ l_”

I would say further, “However, it is your responsibility and if you
want to do it the other way, I will draft the necessary orders.”

That is the only way you deal with a commanding officer. The
notion of the independent judge advocate who has to be given this
independence so that he may function is a little bit like the political
commissar, who is the independent fellow there, to be sure that word
is kept inviolate from the whims of the commanding officer. Suppose
the law officer, under the proposed bill, gives an erroneous instruction
and as a result & man who is guilty of a very serious offense is acquitted.
Under the Elston bill and under this bill the commanding officer ean-
not do anything, but he can certainly write to the Judge Advocate
General and take this fellow away and put him to work reviewing
tort elaims; he is no good as a law officer. The result would not be
any different if he had him sitting in there with the court. If he is
wrong, he is wrong. If he is as he should be, a good lawyer, & man
who ﬁnow's the military law, knows the elements of offenses, knows
the eriminal law, he would not make mistakes and he will be much
more helpful to the court sitting in with them at their deliberations.

1 think I can say without any fear of contradiction that no lawyer
who has ever been in a closed session of a court martial will think
differently, and no nonlawyer who has ever been in a closed session
with a really good law member will think differently on that.

Am I keeping you gentlemen overtime?

Mr. Brooxks. Yes. The Congress is in session and we have this
armed forces composition bill coming up this morning I think, there-
fore, if there is no objection, we had better adjourn until tomorrow
morning at 10 o'clock,

(Whereupon, at 11:15 a. m., the committee adjourned until 10
a, m., Thursday, March 17, 1949.)
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The committee met at 10 a. m., Hon. Overton Brooks (chairman of
Subecommittee No. 1) presiding.

Mr. Brooks. Gentlemen of the committee, here is the proposed
plan, and if it isn’t agreeable, I wish the members would indicate.
We want to finish with the general witnesses today. 1 believe we can
by noon. There are three more witnesses this morning. We are go-
ing to recall Colonel Wiener to finish with his testimony. He was
here testifying yesterday. We will finish with the general witnesses
by noon, we believe. Tomorrow, we would like to begin reading the
bill section by section.

In reading the bill section by section, we will have the help of our
expert assistant here, who sat with the committee and read the bill
section by section, and helped to frame it and draft it; and we will
have the assistance of Mr. Larkin; and we will have the assistance of
others who are intimately acquainted with the sections of the bill.

Mr. Harpy. Mr. Chairman, do you have any idea as to how long
a time it will really take us to do this thing section by section? It is
going to be a long, drawn-out affair isn’t it?

Mr. Brooks. h depends on the time we put into it. Congress is
not in session tomorrow. If the committee so wills it, we can begin
by meeting tomorrow morning at 10 o’clock and go on through as
{?{1 as we want, and we ean really take out a big bite tomorrow in this

ill.

I think, too, at a time when it is in our minds, and the technical
objections that have been explained to the committee are in our minds,
it would be a very good time to really get into the reading of it section
by section.

Mr. Harpy. I think that is probably correct. Is the stafl going to
have an analysis of all of these criticisms for us by each witness?

Mr. Smarr. That is correet, Mr. Hardy. I have it already pre-
pared through the first 27 sections and will complete the remainder
of the bill this afternoon, as to the objections or endorsements of the
various and sundry provisions of the bill. A copy of that will be
made available to each of you, with the permission of the chairman.

I anticipate, in response to the question you raised a moment ago,
that it will probably take about 4 or 5 days of hearings to go through
this bill section by section. Many of the sections will go rapi
because no point of objection has been raised. Others, such as art.iclye
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22, command control, will take a lot of discussion and time. So I
believe that it will take 4 or 5 days; and 1 am hopeful that by perhaps
next Friday, we can conclude the committee consideration of this
bill and have it ready to report to the full committee.

Mr. Hamrpy. As far as I am concerned, Mr. Chairman, [ believe
we I\\-‘mlld be able to meet this afternoon. The House plans to adjourn
early.

Mr. Eustron. I have a meeting of the Atomic Energy Committee
this afternoon. '

Mzr. Broogs. I think we can just as well use the afternoon, too, to
go over the bill. I think the members of the committee can get a
great deal out of the bill by reading it over themselves, because it is
so technical that you have to read these articles very slowly to appraise
them properly. Since Mr. Elston can’t be here this afternoon, I think
we had better wait until tomorrow morning to begin.

Mr. Eusron. Of course, you can go ahead without me.

Mr. Brooks. We want you, and there is no meeting slated for this
this afternoon if we finish these general witnesses, ,

Mr, Eusrox. 1 take it, Mr. Chairman, you are going to proceed
about like we did last vear: Read the bill seetion by section and have
representatives of all the services here while we are doing that, so that
they can state their positions?

Mr. Iinooxs. That is the general idea. Of course, if it isn't neces-
sary to keep representatives of the different services here, we wouldn’t
want to detain them unless we feel the need of them.

Mr. Erston. I don't believe they mind being here. Colonel Dins-
more was here last year and as we read it section by section they were
in position to answer questions that came up in connection with the
sections, and it seems to me that we almost have to have them here
in order to get their viewpoint, because in a general statement of the
whole bill, it is almost impossible for them to cover every particular
phase of the bill. If, as we read a section, they can state their position
on that section, it was mighty helpful to us last year, and 1 know it
would be this year. I think we might inquire and find out whether
or not it would be convenient for them to be here during the time we
are reading the bill,

Mr. Brooxks. That is my thought. More than that, though, if we
come to a section and we do feel the need of someone to explain it,
any branch of the service, or perhaps a patriotic organization, we can
pass that section by until we do get the witnesses.

Mr. Smarr, Mr, Chairman, I would like to elaborate a little bit on
the point that you have just raised. It was my thought, and it is
my suggestion, that we proceed section by section, and when we get
to such articles as article 22, which raises command control, and again
goes into the proposition as to whether or not you are going to provide
a JAG Corps—while it is not in the bill, it has been raised by every
witness that has testified before this committee—those are matters on
which the departments will want to be heard.

I think it may go as high as the Under Secretaries or Assistant
Secretaries, and maybe even the Secretaries of the departments who
will want to come in and be heard. So I would suggest, on sections
like that, that we pass them until the end of the bill; then consolidate
those particular sections, bring in the departmental representatives,
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and have those things thrashed out completely and thoroughly rather
than having those people, who are equally busy, come here each day.

1 might further add that Mr. Larkin has, of course, attended all of
these sessions. He and I both have extracted all of the points of
agreement and disagreement on each of the sections; and he will be
prepared to give the departmental positions on most of those things.

Mr. Eustox. That is what I meant, Mr. Larkin, and possibly
Colonel Dinsmore. He helped us a lot last year. And we might
imt-‘eduny representatives of any other agency who might want to be
1eard.

Mr. Brooks. We will have all the witnesses that members of the
committee want present, I assure you of that. We need all the help
we can get. I am not jealous and I am sure nobody else is jealous
of the learning or information which can be given to the members of
the committee.

If that is all right with the committee, then, we will recall Colonel
Wiener, Col. Frederick B. Wiener, as a witness.

Mr. Brooks. Colonel Wiener, you were testifying yesterday when
the bell rang, and we had to quit.

STATEMENT OF COL. FREDERICK B. WIENER—Resumed

Colonel Wiexer. Yes, sir. I come to article 27 (b) of the bill,
which makes lawyers mandatory for trial counsel and defense counsel
of all general courts martial in the three services. The requirement
in the present bill, article of war 11, is that if there is a lawyer for the
prosecution, there must be one for the defense. The present bill
also makes that requirement for special courts-martial equality;
that is written into the new manual for the Army and the Air Force.

I think it is entirely proper when you have a lawyer for the prose-
tion that you ought to have one for the defense, although I think it
is also fair to point out that the Federal Constitution doesn’t require
that sort of thing in the States. There has been a persistent drive
to get the Supreme Court to hold that the fourteenth amendment
requires a State to provide counsel for an indigent prisoner in all
circumstances; and up until now that attempt has failed. The cases
are Betts v. Brady (316 U. S.), and Butt v. Illinois (332 U. S.).

The Supreme Court has never gone that far.

While the equality provision is sound and makes for a greater fair-
ness, the mandatory provision for lawyers for defense counsel and
prosecution in every general court martial, such as this bill provides
in article 27 (b), is in my judgment unnecessary and thoroughly
impractical.

Now, I will document those characterizations.

1t is unnecessary because a lot of your cases that go before general
courts are really police court cases. A man goes A. W. O. L. for more
than 6 months. That is prima facie desertion and it is going to be
tried by general court.

A soldier steals a watch worth $50. That is a general court case.

Now, I used to think, why is it necessary to try petty thieves by
general court-martial in the service? The answer is that nothing so
quickly disrupts the morale as a sneak thief in a barracks. Even if
he just takes a pack of cigarettes, you have to stamp that out. Cases
like that, desertion, the simple cases of disobedience of orders, the
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simple larcenies, those are not cases that require two trained lawyers
on both sides.

In faet, in time of peace, in the British Colonial courts, cases like
that are prosecuted by police officers and sometimes even by the
native police sergeants.  You just don't need a law school education
to try or defend that kind of a case.

It 1s worse than unnecessary, it is impractical. You cannot get, in
time of peace, the number of lawyers that this bill would require.
You cannot get them for the services. I can speak on that with some
degree of assurance because last summer 1 was on duty, active duty
in the War Department, and one of my assignments was to study the
g‘ublem, the personnel problem for the Judge Advocate General's

epartment of the Army under the provisions of the Elston bill.
Where would they get the lawyers in time of peace to be permanent
comn‘f;ssioned career officers of the Army to try every case by general
court

Mr. Evsron. How would you draw a distinction between what is
and what is not a serious case?

Colonel Wiexer. I would leave it as you have it in the present bill,
“if available,” and leave it to the goog judgment of the staff judge
advoeate to decide whether he needs a lawyer on both sides. After
all, the normal run of cases never reaches the commanding general
except for the final approval. It is handled by the staff judge
advocate.

Now, if T have a case of murder and I am staff judge advocate, I
will see that a lawyer prosecutes and, of course, that means I have to
get a lawyer to defend. On the other hand, if it is a simple desertion,
or someone just told the officer that he wouldn't go out and dig the
ditch, you ean get any bright young lieutenant. In time of war, I
agree it is a horrible shocking waste of military manpower to take a
line officer for those details. in time of war, you can get all the lawyers
you want. In time of peace, you just cannot get the lawyers. Now,
the lawyers in the Army are almost as difficult to get as doctors are.
They just don’t come.

Congress has done nothing to make the career of the regular Judge
Advocate more attractive. As of the first of this year, they cut his
pay by taking away the tax exemption. They have given him a
single promotion list, but that list doesn’t give him any faster promo-
tion than he had since the Officer Personnel Act was passed. It is
just extremely difficult to get the lawyers you need.

Now, if you make it a mandatory requirement that everybody who
prosecutes a desertion case at every Army post in the United States,
at every naval base in the United States, at every Air Force base in
the United States, where are you going to get those lawyers in time
of peace as permanent career people?

Mr. Haroy. You may have a practical difficulty involved there,
but aren’t you running a right serious risk that the accused may not

et justice out of the thing, and there may be an element of prejudice
mvolved?

Colonel Wiengr. No, sir; and T will tell you why: Because if you
have a lawyer for the prosecution, you still have to have a lawyer
for the defense. If you have a layman for the prosecution, that is,
a yvoung infantry officer, a young artilleryman, a young nonflying
Air Force officer, you have a similar person on the defense. You
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don’t run into any danger. An ordinary desertion case, what is
there to it?

Mr. Harpy. How do you distinguish as to who is going to distin-
guish between the ordinary desertion case and one that may be some-
what involved?

Colonel Wiener. The staff judge advocate because before he recom-
mends that the case go to trial, he has seen the transeript of evidence,
or it is a simple case of putting in a report and showing the appre-
hension a year later.

Mr. Harpy. I have had several cases in my own distriet where
I don’t think justice was reaped out to them, and there was at least
one lawyer on the court.

Colonel Wigngr. I am saying in time of peace, with this bill, you
won’t get the lawyers. What are you going to do if you don't get
the lawyers to try these cases? Either you can’t get them tried or
they all get out on habeas corpus later. You are up against a prac-
tical problem. Where are you going to get the lawyers for your
peacetime armed services to try and defend every case by general
court martial?

If, by making the career sufficiently attactive, by raising the pay,
by giving them even more promotion rights, and so forth, you do
attraect I-ﬁut kind of lawyer, is it a good use of your military dollar?

Mr. pEGrarreNrieD, Colonel, you said a minute ago you had to
have lawvers in certain cases.

Colonel WreNEr. Yes.

Mr. pEGraFFENRIED. Like murder cases.

Colonel Wiexer. Yes.

Mr. pEGraFFENRIED. Why couldn’t those same lawyers handle the
larceny cases?

Colonel Wrener. Because the lawyer you get to try the murder
cases normally processes claims, reviews boards, and does other legal
work, and you get him to try one case. You can’t get him to try all
ti;l'm general court-martial cases tried in the Army, Navy and Air

orce.

Mr. peGrarreNrieD. 1 could conceive of a larceny case being a
very serious case.

Colonel Wiener. There is no question about that.

Mr. pEGRAFFENRIED. It seems to me a man’s rights in a larceny
case, especially a grand larceny case, should be protected equally as
well as in a murder case.

Colonel WieNer. My point is, when you have a grand larceny
case, you have the man who is the PX steward, you have the money
missing from the safe, you have the money found under his mattress.
I say, as a matter of experience in reviewing and handling those cases,
you don’t need a lawyer to prosecute that PX steward.

Mr. peGraFFeENrIED. Haven't you a good many involved cases of
law come up when grand larceny cases come up?

Colonel Wiexer. Yes, but ever since the amendment to the
ninety-third article last year, which took out the distinction between
larceny and embezzlement, most of those are gone. The easiest way
for a thiel to get loose in the Army, before the Elston bill, was to
commit an offense that was on the borderline between larceny and
embezzlement; and if the staff judge advocate guessed one way, that
it was larceny, and the board of review guessed the other way, that
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it was embezzlement, the fellow went scot free. That has been
st,t_)ppm'l. “He that takes what is not his'n; he shall certainly go to
prison.”

When the case is not simple, it is up to the staff judge advocate.
You don’t need a lawyer to try it. Where are you going to get these
lawyers? 1 had to study the problem last summer, and you just
can't get the lawyers; and when you can get them, when you can get
these thousands of lawyers for the armed services just to try what
really are police court cases, are you really spending your military
dollar wisely; when, as [.understand it, one of the real problems on
the 70-group Air Force is that it is going to cost an awful lot of spend-
ing money.

So that to make this & mandatory requirement in time of peace
that every general court-martial case has got to have two lawyers on

rosecution and defense, it is not necessary; it is not practical.
Now, in wartime it is different. In wartime, lawyers are literally
a dime a dozen: any and every lawyer wants to get into the service;
and it is a shame to take a doughboy, who ought to be training his
platoon, or an artilleryman, who ought to be studying up on the
tables, and make him try cases. Use the lawyers for that in wartime.

To make it mandatory in time of peace, you are going to make it
mmpossible for these cases to get tried. With your shortage of lawyers,
we haven't got the lawyers, and here we have all these cases, and we
hg_veb liﬁ} try them by special court, which frequently will defeat
Lhis 5

Mr. Brooxs. Colonel, let me ask you a question on that point.
What would you think of handling it as it is handled ordinarily in
civilian courts, permit the accused, the defendant to ask for counsel
when he wants it, and the court to appoint it?

Colonel Wiexer. Well, the Army has been way in advance of
that for years. Ever since 1920, anybody appointing a general or
a special court has had to appoint defense counsel. In a number
of respects, you know, that 1920 Articles did much more for an
accused than the eivil courts did. They always gave him counsel. It
may not have been the most competent counsel, but he had someone
there to speak for him. Civil courts didn’t always do that. It gave
him a transeript of the record; and until the court reporter bill, about
1943, you never got that in the eivil courts unless you could pay for it;
and they gave him automatic appellate review in every case; and
the civil courts didn’t give you that.

I have been in Federal courts down in Alabama. 1 was trying
a case in Anpiston once. The case ahead of mine involved some
bootleggers. The “revenoor’” was on the stand, the witness against
them; the defendant would take the stand in his own behalf; no
transeript; charge to the jury; the jury would come out, bring back
the verdict; the man had no lawyer, except someone such as the
young fellow the court would appoint, no record, and, of course, he
couldn’t take an appeal.

Now, the fellow tried for desertion in the Army system would have
had a lawyer, would have had a written record, and would have had
his record reviewed on appeal by trained people, without his asking
for it or without his spending any money. So that the accused, under
the Army Articles of War, has had a great many safeguards.
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I am just saying, gentlemen, the present provision of the Elston
bill, ““if available,” yes. If you have the lawyers, by all means, use
them. If you have a lawyer on the prosecution, you have to balance
the thing and make the odds fair by having one for the defense.

Mr. Brooks. By the same token, in civilian courts, if you get into
a local city or local court, they don't provide lawyers for each
defendant.

Colonel Wigner., The Constitution says, as now interpreted in
Betts v. Brady and Butt v. Illinois, that the State doesn’t have to
furnish them. The Federal Government said that the sixth amend-
ment does require it.

Mr. pEGrAFFENRIED. A great many States have to furnish them
in capital cases and not in noncapital cases.

Colonel Wisner. Oh, yes; and my point is, when you have a case
that the staff judge advocate feels a lawyer should prosecute, you
have to have a lawyer for the defense,

Mr. peGrarreENRIED, In all civil cases that I have seen tried in
Alabama, there is always a defense counsel appointed to represent
the defendant, if he cannot retain one himself.

Colonel Wienmr. Since 1938, Johnson v. Zirks, (304 U. 8.), they
had to appoint them; but nobody ever supposed so before.

Mr. Eusron. They always appoint them in Ohio, in the Federal
Courts and State courts, too. Any person indicted by a grand jury
gets counsel appointed by the court if unable to employ counsel; and
in Federal courts they are always appointed for any person charged
by indictment or information.

Mr. Brooxks. That is more or less the general rule. In local city
ri-.oiu'l-s. municipal courts, that rule doesn’t obtain in certain areas

NOW.

Mr. Evston. Of course, there is no provision in the military code
for the appointment of counsel in summary court-martial cases, and
police court more or less corresponds to summary report.

Colonel Wiener. All I am doing is urging you gentlemen not to

ut into effect as a strait jacket a requirement which isn’t necessary,
i fact, and which, in time of peace, would just make it utterly
impossible. T mean, you are going to have appropriate money to
hire these lawyers to try GCM cases.

Mr. Ersron. Don't you think an accused person is entitled to
counsel in any case wherein he may receive a dishonorable discharge
upon conviction?

Colonel Wigner. He gets counsel.

Mr. Ergron. Well, he may.

Colonel Wiener. He gets counsel.

Mr. Eusron. He does get counsel, but you are saying that

Colonel Wienegr. And he gets a lawyer if the man prosecuting him
is a lawyer. All T am saying is, don’t make it mandatory for the
services to provide lawyers on both sides of every general court case.

Mr. Evston. In any general court-martial conviction, there can
be a dishonorable discharge?

Colonel Wigner. That is correct.

Mr. Erston. So how does it help the accused any if neither side
has a lawyer?

Mr. pEGRAFFENRIED. Suppose he is tried on hearsay testimony or
just any kind of testimony?
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Colonel Wiexer. Well, in the first place, the lay trial judge advo-
cate trying a case will prepare his case sufficiently that he doesn’t
get hearsay in. In the second place, under the Elston bill you have
a trained lawyer as law member who will rule out hearsay; and in
the third place, you have his rulings reviewed by the staff judge
advocate and by the board of review; and the rule in military law is
that failure to object doesn't constitute a waiver. So that in actual
practice the possibility of a man going out on hearsay testimony,
getting a D. D. on hearsay, is so remote as to not be a possibility.

Oh, it may have happened once; yes. We have had a Federal
judge go to jail for bribery. That doesn’t mean we can impugn the
mtegrity of the judicial system.

Gentlemen, you are going to have to appropriate an awful lot of
money to supply the lawyers that will be necessary to run the simple
cases, desertions, and the small larcenies, and the disobedience cases,
if this bill goes through.

Now, 1 would like to turn to the judiecial council of three civilians,
I don’t think it is sound; I don’t think it is necessary; and 1 think
it is wholly self-defeating; and 1 will document those characterizations.

In the first place, you don’t provide for Senate confirmation. You
don’t give fixed terms. The result is that these people will be subject
to all sorts of pressure; personal pressure, political pressure,

Mr. peGrarreNriep, What article are you discussing now?

Colonel WiengRr. Article 67.

Mr. Eusroxn. 1 think, Colonel, it is going to follow, as a matter of
course, if this is adopted, the committee will recommend a certain
term and confirmation by the Senate. T am only speaking for myself,
but I know in all probability, no member of the committee would
want to leave anything as indefinite as that.

" Mr. Brooks. You needn’t worry, the Senate will put it in.

Colonel Wiener. All right, assuming they do. You are setting up
a specialized court instem% of a court of general jurisdiction; and you
are staffing it with civiians. Now, the fact of the matter is—and I
think we should face it frankly—that the appointments to the spe-
cialized courts of our judicial system haven’t attracted the same sort
of talent that the courts of general jurisdiction have attracted. Some
of our experiences with the United States Commerce Court have been
rather unfortunate.

However, I think the basie difficulty is the notion that this court
shall be composed of civilians. I suppose, simon-pure civilians, 1
don’'t know whether, under these provisions, a Reserve officer would
be deemed contaminated by his prior service or present status, and
so not eligible for this civilian court. But, more important, you take
three civilians, three high-minded civilians, learned in the law, and
they have the powers that it is proposed to give them in this bill, and
first, they come up against a case like that of Gen. Fitzjohn Porter,
who wasn’t too successful at the Second Battle of Bull Run or, cer-
tainly, for the benefit of the chairman, the Second Battle of Manassas,

Mr. Brooks. Thank you.

Colonel Winner. Now, the problem and the case of Gen Filzﬁ:hn
Porter required a very keen appreciation of military factors. How
are you going to get three r-iviEans who are going to know anything
about that? Just where are you going to get civilians who are going
to be able to pass intelligently on a case like that of Fitzjohn Porter;
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or, suppose the cases of those people of Pearl Harbor had been tried.
It would have been pretty difficult for the civilians to evaluate all
the factors.

Suppose you get a case of desertion in wartime. Well, now, deser-
tion, when it is jumping ship, gangplank fever, when you are absent
for a few days just when the boat is about to sail, the man who has
been without military experience will say, “Good Lord, this soldier
was 4. w. 0. L. 3 days, and they gave him 40 years.” Well, if you are
a. w. 0. l. from Fort Myer for 3 days in time of peace, that is one thing;
but to be a. w. o. l. from your unit just when your unit is sailing, that
is something else,

Take a case of mishehavior before the enemy. A man runs away
in battle. How can the person with purely civilian experience eval-
uate that? 1 was faced with that problem when I was the staff judge
advocate of the Thirteenth Air Force; and I wondered iust‘ how I was
qualified to deal with a case of some fellow with maybe 24 missions
behind him, refusing to go on the twenty-fifth. How was I, a country
lawyer sitting where lawyers generally sit, qualified to pass on that
gort of problem?

Mr. 1‘:1.‘.‘5‘1‘0!&1. Colonel, I am not passing on whether it be civilian
or military. Our bill last year provided for military and that is what
we favored at that fime. '

The point you are making now would hardly come before the judicial
council because the judicial council, under this bill, only reviews
questions of law.

Colonel Wiener. Well, there has been a question on just this kind
of a case I am raising. Now, I didn’t have to face the dilemma; 1
didn’t have to make a careful inquiry as to whether I was really cast
in a heroic mold or not, because I was released from the Air Force
before the case arose.

There was a question of law on which two assistant judge advocates
general, in two t}iﬂ'(.-r(-nt theaters, differed. The question was whether
at base A in England men sent to bomb the town of X in Germany,
when the crew member refuses to go into the plane in England, a
thousand miles from the target, is he guilty of misbehavior in the
face of the enemy? The two branch officers differed on it. T think it
makes an awful lot of difference whether the person deciding that
question of law has had military experience.

Now, as a matter of fact, I don’t think it is so important whether
you say that these people will be picked from among the ranks of the
military or civilians, whether they will have civilian status when
they are picked. In England they pick a judge advocate general

enerally } rom the ranks of the Army, and then he becomes a civilian.

ut I think it is terribly important to have some sort of provision
which is not present here that the people on this judicial council have
military experience.

I mean, a man may be a civilian now, if he has been through a war
or been through two wars, he has an appreciation of those things.
You could commission a person from the cloister or from the university
campus and male him a seven-star general; but if he didn’t have the
experience, he wouldn't be able to appreciate these problems.

1 am distressed by the thought that seems to be behind this bill,
that somehow a simon-pure civilian is better able to decide military
problems than a man with military training or background; and it
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seems to me that this whole attempt to drive a wedge between civilians
and military people—after all, we are all citizens; we are all eivilians
and when war comes we put on uniforms; when the war is over, we
take them off. Any Army officer doesn't cease to be a citizen because
he is an Army officer. It seems to me that this distinction just feeds
as grist for the party-line mill, always trying to distinguish between
civilians and military men.

Take our conduct of the war: We had a military Chiefl of Staff,
General Marshall; and later he became a civilian and was a very fine
Secretary of State. We had a Secretary of War, an eminent man,
Henry Stimson, and he had been a colonel of field artillery in the
World War. Take the British leadership of the war; Churehill, a
civilian, his military chiefs of staff, General Esmay, sort of liaison
between them. There was never any question of civilian versus
military. After all, we have a civilian Commander in Chief; we have
civilian secretaries. That is fine. But why interpose civilians in
between and turn over to them for decision matters that are basically
military?

Now, look at the delay; look at the delay in the appellate processes
provided for in that bill. What is your deterrent effect? You are in
the middle of the war and you have a poor unit, and a run—and,
unfortunately, even our soldiers run.

I think, possibly, the chairman may have in mind some units of the
Union Army that made some great retrograde advances. Now,
where is vour deterrent effect if you are going to have that kind
of appellate review; and what you will get, particularly with this
notion of the law officer spreading his charge on the record, is not
substantial justice, but all flyspecking and comma chasing; and you
will have a system that defeats itself, because the purpose of the
system is to maintain the integrity of the Army.

Mr. Erston. I don’t understand just where you think the delay is
going to occur.

Colonel Wiengr. The delay is going to oceur in going through the
right of appeal. T think it is 67 (c).

Mr. Brooks. The 30 days, you mean, in 67 (¢)?

Colonel Wiener. No; I guess it is 67 (b) (3):

All eases reviewed by a board of review in which, upon petition of the aceused
and on good eause shown, the judicial council has granted a review.

That is only 45 days.

Mr. puGrAarFENRIED (reading):
hThe{judicial eouncil shall act upon sueh a petition within 15 days of the receipt
thereof,

Colonel Winner. Yes; I see it is only 45 days. The thing I can't
see is, what is the valid reason behind this? Now, if we were sitting
here as an original proposition, with a completely blank page before
us, at the year 1, that would be one thing; but why do we suddenly
need to change our entire system of military law?

T mean, after all, trial by jury is not some modern invention like
radar or television which the founders didn't know about. They
knew about trial by jury; they preserved it for civilians. They knew
about courts martial and they decided that was a more suitable
system for an armed force.
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They say, “Well, we want to have confidence in our system of
military justice.” Confidence to whom? To the decent proportion
of the services or confidence to the fellow that committed the offense?

Mr. Evston. What appeal would you have?

Colonel Wiener. 1 think the present system in the Elston bill, with
two modifications, would be just about ideal.

Mr. Erston. What two modifications?

Colonel Wiexgr. Those two modifications are, first, I wouldn't
send a bad-conduct discharge to the Board of Review because the
whole purpose of a bad-conduet discharge is to provide an exit from
the service for the man who isn't criminal, but just is worthless for
military service.

Now, he gets two reviews. He has a verbatim record reviewed by
the original convening authority; then he gets a review by the staff
judge advocate and confirmation by the officer exercising general
court-martial jurisdiction.

Mr. Evsron. Colonel, T ean't agree with you on that. A man who
gets a bad-conduct discharge. If he is guilty and gets a bad-conduct
discharge, he, of course, should not be in the Army. But, you can
appreciate that the man discharged to civilian life with that kind of
discharge has that hanging around his neck the rest of his life; and he
is entitled, whether he is guilty or innocent, to a complete review of his
case to see whether or not any error intervened and substantial justice
was done in his case; and you probably would not get it unless you
had some sort of a board of review that had nothing to do with the
original proceeding, to give a complete review to the case.

Colonel Wiengr. My point is this, sir: The bad-conduet discharge
is new in the Army. The usual exit right for the deserter or petty
thief or someone who disobeved orders, for over 150 years, was a
dishonorable discharge, As 1 understood the purpose of the bad-
conduct discharge, when it was recommended by the Vanderbilt
Committee, one of whose members had had oceasion to review the
Navy system, the idea was to provide something which had something
less of a stigma. Bad conduet and dishonor are two different concepts.

Mr. Ergrox. I am not arguing against it. 1 think it was a good
idea to have it.

Colonel Wiener, My point is, and perhaps T haven't made it clear,
that in order to encourage resort to the discharge which has less stigma,
you ought to make it a little easier. As it is, there isn’t any incentive
to resort to the bad-conduct discharge, because it is just as difficult
to get them out as with a dishonorable discharge. That is my thovght
behind it.

Mr. Ersron. If you could be in the position of some Members of
Congress who have had complaints from men who got bad-conduct
discharges about their inability to obtain jobs in civil life because of
their record, you would understand why we feel, a great many of us,
that there should be a complete review so that no possible injustice
can be done.

Colonel WinNer. You take away the incentive to resort to the bad-
conduct discharge instead of the dishonorable discharge.

Mr. Evston. 1 don’t think so if your commanding officer is con-
scientious and fair and wants to give the kind of discharge that a man
is entitled to.
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Colonel Wiener. Well, I mean you have a tradition of 150 years
that the deserter goes out on a dishonorable discharge. You are
trying to change a habit of thought and I think youv will do it more
easily if you provide an easier way for eliminating the undesirable men.

Mr. Evston. I can’t see any harm ir a review.

Colonel Wiener. He does have review,

Mr. Evsro~. If the man is guilty, the reviewing court is going to
say so. If he is not guilty, they will say so. In any event, the ac-
cused has had his day in court; and every person is entitled to that.

Colonel Wienxer., He has had his day in court, and he has had
double and possibly triple review.

Mr. Ersron. 1 am not in favor of the judicial council reviewing
on questions of fact; but I do think a review board should.

Colonel Winner. The second change that I think would be helpful
in the Elston bill would be that one member of the judicial council
should be a line officer, because after all in the steam of the Elston
bill the board of review and the Judge Advocate General have pretty
well sifted out the legal problems. When you get to the judicial
council, it is a matter of confirmation—whether this lieutenant was
so drunk that he ought to be dismissed or whether he was really dis-
honest when he passed the bad checks or slightly inebriated. You
have a disciplinary action. I think it would be helpful if one of the
men were a %ine officer.

Mr. Brooks. You get into this point: What about combat?
Shouldn’t one of them be a combat man? You have the Wace's in
there. If you try to get representation, you carry it too far.

Colonel Wiener. My point is this: When you get up to confirma-
tion, you have two problems: One is legal and one is disciplinary. I
think one of the very helpful things in the present Navy system is that
when the general court records go to the Secretary of the Navy, he
has the advantage of two reviews. One is by the Judge Advocate
General of the Navy for legal features; and one is by the Chief of the
Burean of Personnel, for disciplinary features.

I think that would be particularly helpful when you consider what
happened to officer cases in this country in World War II.  One of
the clmrges made before the committee 2 years ago was that there
was a disparity in the treatment of officers and enlisted men.
think, from my own experience, that that charge had considerable
foundation. It was just too hard to try an officer. Knowing how
you did get them tried, and we went to the Board of Review, and we
went, through the Judge Advocate General, and then went to the
White House, why, he had a very good chance of getting off. For
the most part, there was never anyone who exercised or who presented
the disciplinary point of view.

1 think it would be helpful if that were done. il

Now, reverting to the present bill, there is a provision about juris-
dietion over the inactive Reserves in article— :

Mr. Brooks. Before we get to that, T want to ask one question for
the record. In the event a bill of this character is passed, what will
happen, if anything, to the special board which we appointed to
review dishonorable discharges?

Mr. SmMarT. You mean administrative discharges also?

Mr. Brooxs. Yes.



799

Colonel Wiener. Just one second. T have a reference here,
Under new article 76, page 63, under that provision, the board couldn't
pass on any discharge.

Mzr. Broogs. Cease to exist, wouldn’t it, in effect?

Colonel Wiexgr. Yes, except for the older cases.

Mr. Brooks. Now, what would you think of putting in a proviso
there that would say, in time of war, for instance, the Board might
serve to review dishonorable discharges?

Colonel Wiener. Well, of course, it would be a curiously inconsist-
ent provision. You have in there that the action shall be binding
upon all courts. You are running into a really difficult constitutiona
question or habeas corpus, as to how far this draft article 46, and its
counterpart, article 50-H of the Elston bill, can even bring the Federal
courts back to what was the traditional scope of habeas corpus; I say
it is inconsistent because on the one hand you say, in terms, that the
courts shall not review court martial cases; but you set up a Board to
do the same thing.

Mr. Brooxs., Well, I can see, for instance, in time of war where there
is n reason for special action in reference to dishonorable discharges;
whereas, in time of peace, you don’t have a parallel situation, it seems
to me. In time of war, you take your men in hurriedly and every-
thing moves rapidly. A man slips up and he is given a dishonorable
discharge. e is gone and forgotten about. TIn time of peace, how-
ever, those things are more methodical; and the soldier or the sailor
or the airman is prepared to go into service; and by far the majority
of them malke it a career and expect to remain in service, and they are
better versed on the violations.

Colonel Wiener. Well, it seems to me that you have so many safe-
guards here, you have the Board of Review, you have the Judicial
Couneil, you have a petition for new trial. T would think, myself,
that you would want to Review Board only for administrative dis-
charges that didn't go through the system.

Mr. Brooks. You think it should be retained for administrative
discharges?

Colonel Wiener. Yes, because there there is a real possibility of
injustice.

Mr. Brooks. Do we need any change in this bill to cover that?

Colonel Wiener. I don’t think you need any change to cover
that.

There is a point in article 2 (3) of this bill, on page 4, jurisdiction
over Reserve personnel who are voluntarily on inactive duty fraining
authorized by written orders. Well, in the first place, from the Army
point of view, that is rather unclear because normally inactive duty
training doesn’t contain written orders. But I think there is a more
gerious and more fundamental objection to it. 1 don’t think it is
necessary; and I don’t think it is very practicable. .

If you have a Reserve officer on inactive duty—of course, if he is
on active duty, he is like a regular officer for all disciplinary purposes—
if you have him on inactive duty, and he commits something which
would be a civil offense, such as larceny of Government property, you
can deal with him much more expeditiously and easily in the appro-
priate civil tribunal. On the other hand, if he commits a military
offense, or shows he is a pretty worthless fellow and had better get
out of the Reserve, then })think you do better to board him, revoke
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his commission after having appeared before a board, instead of start-
ing the somewhat cumbersome machinery going.

As to retired officers, 1 would ecertainly retain the jurisdiction over
them, 1 think it may be of interest to the committee to recall that
in 1916 Woodrow Wilson vetoed the Army appropriation bill because
the Articles of War which were attached didn’t provide for court-
martial jurisdiction over retired officers. I think it might be well for
the committee to plug up that little loophole which the Hurtzberg
case left, which was based entirely on statutory considerations and,
in effect, made an honorable discharge a pardon for undetected erime.

He was a naval chief charged with mistreating American fellow
prisoners in the Philippines. His term of enlistment expired in March
'46; he was given an {innorab]e discharge; reenlisted the next day, and
thereafter his offenses came to light. The courts held there was no
jurisdiction to try him after his reenlistment. So, in effect, they gave
the honorable discharge which was issued by a 2% striper at the Brook-
lyn Navy Yard, who, of course, couldn’t know what Hurtzberg had

one in the Philippines, in effect, as a pardon. The courts specifically
said there was no constitutional question. I think that ought to
be buttoned up.

There was one other point I wanted to make, and then I am open
to any questions you gentlemen may have. It was suggested by Mr,
Rivers yesterday.

Just let’s sit back and consider what one of the fighting problems
is on this bill: We make a man a multistarred commander. He is
generally trained at public expense; he is sent to service schools at
public expense; and we give him a command of several millions of men;
and he gives the signal to go; and as a result of that signal, thousands
of men lose their Filz'es and thousands more are maimed or blinded;
a?cl we don’t object to that because that is one of the harsh realities
of war.

Yet, when it is proposed that that same general, with those incal-
culable powers of life and death over his fellow citizens, be permitted
to appoint a court for the trial of a soldier who has stolen a watch, oh,
I;O, we ;:an't have that; we have to have a panel. Doesn't make sense;
does it?

Mr. Brooxks. That was the point I had in mind yesterday, that some
of the proper orders of the command can be much more harsh and much
more unfair than the results of a court martial.

Colonel Wiengr. Certainly;and I say, if you trust him to command,
if you trust him with only the lives and destinies of these millions of
citizens under his command, that actually with the future of the coun-
try, because if he fails, things are going to be rough, you can certainly
trust him with the appointment of a court.

Mr. Brooks. Don't you think this, also, Colonel? That the
average commander who has the best interests of the service in mind,
and ecertainly the best interests of his command, knows that by
obtaining justice ns a result of these courts martial, it is one way to
inerease the morale of his command and provide greater efficiency?

"C()lmwl Wiexer. There is no question about it, Mr. Chairman, at
all.

Mr. Brooks. Are there any questions, gentlemen?

Colonel Wiexer. Mr. deGraffenried had one question on bread and
water.
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hMr. pEGRAFFENRIED. Yes; I did. I would like for you to discuss
that.

Colonel Wiener. Of course, 5 days bread and water, when you
think of a citizen in the armed forces, is pretty harsh. But look at
the problem you are up against sometimes. You have someone in
the guard house or in the brig, and he is duly convieted. His case
has been reviewed and fly-specked; and there is no question he is
going to be in that guard house for quite a spell.  Then he just decides,
:‘%\T hl}:ﬁ‘e had enough of this;” nng he gets an order, and he says,
‘No.

They say, “You can be tried.”

He says, “I have already been tried.”

They say, “You can be sent to the guard house.”

He says, “I am already in the guard house.”

He utterly refuses to cooperate to the extent that he won't leave
his cell to go to the latrine. What are you going to do with a man
like that? That is not an imaginary case. What are you going to do
with a man like that?

Now, one solution would be to look the other way and turn the
provost sergeant loose on him to beat the “b’jesus’ out of him. That
15 not a very civilized way of handling it.

Those are actual problems. Five days bread and water may make
a citizen of him agamn.

Mr. Brooks. Mr. Smart?

Mr. Smart. On that very point, T would like to point out that
Colonel Wiener is referring to the punishment of someone who is in
confinement. That is a different proposition than the punishment
for disciplinary infractions, for a disciplinary infraction that a man
has committed not after but before he has been sentenced and confined
by a courts-martial. I am not saying that bread and water is a bad
punishment; but I do say, I don't see the relevancy of the statement.

Secondly, I would like to advise the committee that Colonel Wiener
was the attorney for the Government in the case of Wade v. Hunter
on a question of jeopardy. At that time, I understand he was in the
Solicitor General’s Office, and represented the warden, Mr. Hunter,
in that case, which is still pending. Colonel Wiener is no longer
associated with the case; anJ I know he feels he will be self-serving
if he volunteered any information on it; but I think his views on this
jeopardy question, which is rather acute here, would be helpful to
the committee. That pertains to article 44 of the bill.

Mr. Brooks. Would you care to make a statement on that, Colonel?

Clolonel Wienuer. Yes, sir, Article 44:

No person shall, without his consent, be tried a second time for the same offense ;
but no proceeding in which an aceused has been found guilty by a court martial
upon any charge of specification shall be held to be a trial in the sense of this
article until the finding of guilty has become final review after review of the case
has been fully completed.

The difference between that concept of jeopardy and the fifth
amendment is this: The Article of War says, no person shall be tried
the second time for the same offense; and that languages goes back to
1806. The language of the fifth amendment is:

# % % npor shall any person be subject for the same offence to be twice put
in jeopardy of life or limb.

83260—49—No. 3T7——16
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Then the question is, when does jeopardy attach? There are a lot
of decisions, fairly mechancial, jeopardy attaches when the jury is
sworn; jeopardy attaches when the first witness is called; jeopardy
attached when testimony is given. But suppose there is a mistrial
because of disagreement of the jury; and you have had the jury
sworn; you have had witnesses called; and you have had testimony
given; and everybody agrees you can try him again.

Going back to the older cases, the old decisions in the Federal cases,
written by judges who were more nearly contemporaneous with the
Constitution than any of us, they said:

Jeopardy in the fifth amendment means convietion or acquittal;

and this is from Mr. Justice Washington, in the case of [/nited States v.
Haskell, Federal Case No. 15321

We are clearly of the opinion that the jeopardy spoken of in this acticle
That is the fifth amendment—

* & % pan be interpreted to mean nothing short of the aequittal or con-
viction of the prisoner and the judgment of the court therenpon. This was the
meaning affixed to the expression by the common law. The moment il is ad-
mitted that in cases of necessity the court is authorized to discharge the jury,
the whole argument for applying this article of the Constitution to a discharge
of the jury before conviction and judgment is abandoned because the exception
of necessity is not to be found in any part of the Constitution; and I should
consider this court as stepping bevond its duty in interpolating it into that
instrument if the article of the Constitution is applicable to a case of this kind.

We admit the exception, but we do it because that article does not apply to a
jeopardy short of conviction,

That principle has been lost sight of in all the mechanical Corpus
Juris decisions; and so I feel that article 44, as it now stands, is a
correct statement of jeopardy; and, as a matter of fact, is closer to
the original interpretation of the fifth amendment than a good many
cases in the eivil courts. Py _

Mr. Smarr. Then you take the position, Colonel, which is contrary
to that announced by most of the witnesses, that once the court is
sworn, that jeopardy then attaches? :

Colonel Wiener. Well, that just isn't so, because, take a trial
for murder in any United States district court: The jury disagrees.
Well, now, if that rule of jeopardy attaches were correct, the man
couldn’t be tried again; and, of course, he can.

Mr. Euston. Isn’t the rule this, Colonel: That there must be some-
thing beyond merely the impaneling and swearing of the jury? The
jury must be discharged for some reason other than an act of the
accused. Where there is a mistrial, the jury has disagreed; it is
obyious he should be tried again; jeopardy didn’t attach. But sup-
pose you had a case where the jury was unﬂmmled and sworn; pro-
ceeded with the case; got up to the place where they were ready to
submit the case to the jury; the prosecution felt, “Well, if I had a
little more time, I could make a better case; I could get more wit-
nesses’’; and asks the court to dismiss the jury; and then they proceed
later on to impanel another jury and try the case. Don’t you think
that man should be considered to be in jeopardy? ;i

Colonel Wiexer. Yes., You can’t do it as a matter of convenience,
but look at the sort of cases where the discharge of the jury has been
held not to bar a second trial; where it appears in the course of a trial
that the juror is acquainted with the defendant; or because one of the
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petit jurors was a member of the grand jury that returned the in-
dictment; and where the appearance of prejudicial articles in the
public press was thought to make a fair trial impossible; or where the
trial judge was of the opinion that his own remarks had been preju-
dicial; or where a juror appeared to be insane after the commencement
of the trial; or where the first jury was discharged because the de-
fendant was not rearraigned after the overruling of his demurrer to
the indietment.

In all of those cases, they have held he can be tried again.

Mr. Enston. You will find a lot of those are regulated by statute.
For example, if an accused person becomes insane during the trial,
the statute provides that proceedings may be taken to determine his
then present mental state.

And most of the other matters to which yvou refer can be considered
on error, after the case has been tried, and be appealed to a higher
court.

Mr, Brooks. Of course, you have the case, too, where some of the
jurors in some jurisdictions take sick, and you have to make arrange-
ments for another trial; or a case where, after a verdiet is rendered,
you find tampering with the jury.

Mr, peGraFFENRIED. You find cases where the allegation of the
indictment is at variance. The proof might be at variance from the
allegations of the indictment. For example, ownership might be laid
in a person and when proof was introduced, ownership might be in
another person; and even though the defendant had put in a plea of
not guilty, and a witness for the State had been on the stamr. they
have held in those cases, the indictment can be corrected by placing
the ownership in the proper place, and defendant can be tried over
again because he hadn’t been placed in jeopardy of that particular
ownership charge.

Colonel Wiener. The real difficulty here which came up in one
case I was arguing —1I briefed it rather extensively and the court went
off on another tack —is this: Suppose an accused is convicted in a
civil court, and he appeals. The conviction is reinvestigated; he is
tried again. He says, ““You are trying me twice; you are placing me
in jeopardy.” The answer is always, “ Well, you took the appeal and,
therefore, you can’t complain if you were successful and they try
you again.”

But in the military service, under old article 50% in the 1920
Articles, and continued in article 50, the appeal is automatic. Does
that mean that he is twice in jeopardy on a rehearing? I don't think
it should mean that; but the Trono case, in 199 United States, is
going to take a lot of talking to get around.

Mr. Brooks. What would you think of language which would say
something like this: No person shall be twice placed in jeopardy?

Colonel Wiener. Well, then, you are going to have an awful lot
of litigation.

Mr. Brooks. You go back to the decision there.

Colonel Wiener. Of what is jeopardy. 1 would leave the language
as it is and concentrate on getting back to Mr. Justice Washington’s
views on what jeopardy in the fifth amendment means.

Mr. pEGraFFENRIED. The language in broad terms and leave it to
the court to counstrue.

Colonel Wiener. Use the language in the Articles of War since
1806.
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Mr. pEGrAFFENRIED. For example, one court might hold in a
rape case, where foree had to be proved, and the State was unable to
rove force, that the man might later be indicted under carnal know-
edge of a girl under 16, where no force had to be used, and tried over
again, where he might have been acquitted under the rape charge.
Everything except force was identical, and yet the court held he had
not been in jeopardy.

Colonel Wiengr. I think the notion here is sound. 1 think the
article as it stands is satisfactory; but there are problems there.

Mr, Smarr. I had just one more question. [ would like for the
committee to have the benefit of Colonel Wiener's view on the proposi-
tion of having JAG corps, which has been so extensively discussed by
previous witnesses; what he thinks about it.

Mr. Brooxs. I wish you would remember this, if you will, and
let us have your views on whether or not we should have some state-
ment or some reference to the comity of the use of the Federal civil
courts.

Colonel Wiexer, You mean like article of war 74?

Mr. Smarr. That is it.

Colonel Wiener. I don't recall whether there is such a provision,
but I think it would be desirable to have a provision similar, if not
identical, with article of war 74, as to who has precedence; and, of
course, the basis of that, for the information of the members of the
committee, is, basically, that in time of peace, the civil courts have or
can exercise prior jurisdiction, if they want to, and not in time of war.

Now, as to the corps, a lot depends on what we mean by a corps.
If we mean by a specialized branch of an armed service, such as the
Judge Advocate General’s corps, or the Medical Corps of the Army
and Navy, I think it must be conceded that it is desirable to have such
a separate corps.

At the same time, I am bound to say that the Navy, which, until
recently, has had no specialization at all—they would train an officer
to become Judge Advocate General by sending him to sea in command
of a battleship—did produce in Admiral Kolklopp an extraordinarily
able Judge Advocate General; and without making personal com-
parisons, which would be invidious, I will say, I do not know his
superior.

He was a submariner originally. He commanded the submarines
in the Pacific Fleet. Now, he has been a Judge Advocate General.

The Air Force now has a Judge Advocate General. They say that
the first part of the Elston bill applies to them, which is perhaps not
too clear; but they say the second part doesn’t. Just how they reach
that I don’t know. Of course, the Air Force has always had a complex
about a unitary organization. They tried during the war to do away
with the signal insignia, an ordnance insignia, and so forth; so when you
went up and saw someone in the propeller and wing, you didn’t know
whether he was a communications man, ordnance expert, or statistical
officer.

They are operating under a set of articles which presupposes a
separate Judge Advocate General’s corps. I don’t see how they can
gel away from a Judge Advocate General's corps. I think it is rather
silly to say, when they get into the slate blue uniforms, if the fellow
wears JA insignia, somehow he wouldn’t be an Air Force officer.
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In the Navy, they now have a corps of officers for legal duties only.
I think that is probably a step forward.

Now, the question is, how independent should this corps be? When
I went down to Trinidad, just before I went down in April of 1941, T
went to say good-by to General Gullian, who was then the Judge
Advocate General. The commanding general for whom I was going
to work was a Military Academy (-.fassmate of his, and very close
personal friend. 1 went in to pay my respects and say good-by.
I said, “General, I don’t think I have to ask you what I should do as a
judge advocate. I think I know that.” 1 turned out to be optimistic;
but then youth is always optimistic.

1 srlid, “General, I would like to have you advise me on what I should
not do.”

And he said, “Always remember this: Your loyalty runs to your
commanding general and not to me.”

It seems to me that is pretty fundamental in any kind of military
organization. It is one thing to provide separate channels for tech-
nical communications; and that is helpful. Tt is a very good thing to
put into the law what article 47 of the Elston bill puts in, that the
judge advocate shall have direct access to his commanding general,
although T think it is a sad commentary on the resourcefulness of
previous Judge Advocates General that they couldn’t get that privilege
for their offices by regulation or by exhortation.

But it is quite another thing to say that you are going to have a
separate group of untouchables, with a separate command control.
Now, true, a lawyer is a professional man. Of course, a lawyer’s
independent judgment is the only thing that is worth anything. But
isn't that true of doetors? And yet, no one has ever suggested that
the sulrgcon of the command be independent of the commanding

eneral. '

: Let's turn to civilian life. The general counsel of a corporation, of
a large corporation, the general counsel of a Government department,
the Attorney General, the chief of each of those lawyers wants that
lawyer’s independent judgment; but 1 have never heard it said that
the integrity of any Attorney General was impugned because he was
subject to removal by the President when the President didn’t care
for his services any longer. It seems to me that is a most useful
analogy.

Now, efficiency reports—1I never had any trouble with my efficiency
reports, whether I said ves to the old man or no. I discharged my
responsibility when 1 gave him my opinion and my recommendation.
He discharged his when he took it or turned it down. So that while
it is desirable to have a separate corps, in the sense of a separate corps
of specialists, Medical Corps, Civil Engineers Corps in the Navy,
Chaplains’ Corps, Signal Corps, Transportation Corps, they are still

art of a team; and, as I say, it has never been suggested that if you
wave a good Attorney General, you had to make him independent of
the President.

Now, as for separate promotion lists, it is a curious thing that the
separate promotion list of the Judge Advocate General's Department
of the Army used to be a very fighting subject. Why? Because in
the Army, until very recently, all promotion was by senility. If the
fellow ahead of you died or retired, then you got promoted; it didn’t
make any difference what your merits or demerits were, You got
promoted when he died.
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The medicos, including the horse doctors, got promoted on length
of service. There was a considerable basis for saying, ‘““Why doesn’t
the Army promote its lawyers as fast as it does its horse doctors?”

Time went on. More promotion by length of service was intro-
duced through the 1940 act; and finally in 1947, after the Elston bill
passed the House, the Officer Personnel Act came in, and after that,
all promotion in all branches was by selection.

When those provisions of the Elston bill became law after the
Officer Personnel Act of 1947, with a separate list, which was that
great emotional goal toward which all judge advocates were striving,
it doesn’t give any judge advocate officer any faster promotion than
he would have had when the bill went into effect.

Another thing the Elston bill does, curiously enough, is this: As a
result of the provision of the Officer Personnel Act of 1947, the Secre-
tary of the Army can go outside the regular service if he deems it
necessary or desirable to get a chief of a branch of any department of
the Army. During the war, as you gentlemen doubtless recall, that
was actually done through juggling of positions, and so forth, in the
case of the Finance Department. The Fiscal Director during the
war was & Reserve officer. The Chief of Finance sold war bonds.

The last four sections of the Elston bill, passed after the Officer
Personnel Act went into effect, makes the Judge Advocate General's
corps of the Army the only branch of the Army where the Secretary
of War and the President aren’t free, if necessary, to go outside the
Regular ranks to find a branch chief.

Mr, Brooxks. Are there any further questions?

Mr. Smarr. No.

Mr. Enston. No.

Mr. Brooxs. If there are no further questions, Colonel, we really
thank you very kindly for all of the help you have %iw-u the com-
mittee. I think you have shown a keen insight into the whole prob-
lem. We appreciate it very much.

Colonel Wiexgr. Thank you, sir.

Mr. Brooks. We have this morning Congressman Denton, of
Indiana, who wants to testify regarding certain features of the bill.

Congressman, we are very happy to have you here this morning, and
glad to have your statement.

STATEMENT OF HON. WINFIELD K. DENTON, MEMBER OF
CONGRESS FROM THE EIGHTH DISTRICT OF INDIANA

Mz, Dexron, My name is Congressman Denton, from the Eighth
Distriet of Indiana. 1 am appearing in behalf, as you state, of certain
provisions which I would like to see added to this H. R. 2498,

Now, briefly, what I want is this: I want to see the Air Corps
Judge Advocate’s office made a separate corps. As this committee
knows, when they amended the Articles of War, they made the Judge
Advocate of the Army a separate corps. Then when you set up the
Air Judge Advocate’s office, I assumed—and most everyone else did—
that it would also be a separate corps in the Air Corps; but, apparently,
from the way they have construed this matter, it is not operating as
a separate corps.

I might say that I was a Judge Advocate in the last war; and T was
assigned to the Air Corps. A great many Reserve Air Corps officers
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are very disturbed about this feature; and it is working out especially
bad for a number of reasons.

In the first place, the Judge Advocate in the Army is a separate
corps. Now, that makes it easy for them to get lawyers. The lawyers
can go into a branch where they are sure that their training and their
ability will be used in accordance with what they have been trained
to do, and they go into the Army Judge Advocate's office. On the
other hand, in the Air Corps, when a man goes into the Judge
Advocate's office in the Air Clorps, he is subject to being assigned to
any other duty within the Air Force. It is especially acute in the
Air Force.

I think I can say this because I was a rated officer in World War 1.
There is some feeling in the Air Force between flying officers and
nonflying officers. The flying officers have certain prerogatives;
they have to command installations, and an officer in command of
anything must be a flying officer. Now, that puts a nonflying officer
in somewhat of an inferior status; and a man doesn’t like to go into the
Judge Advocate's office of the Avmy and being in what I might say is
an inferior status.

Now, the second point T want to make about it is, if any man
ought to be free to give an unbiased opinion, it ought to be a lawyer.
I say this from experience 1 have had myself, as long as a judge
advocate has to rely on his commanding officer for his efliciency
rating, for his promotion, and a number of other things, if he is under
that command and not a_separate corps, he is not free to give his
opinion as he should do. He is both a judge and an advocate. That
is one man and that is one branch of the service that I think certainly
should be free.

Now, a third point I want to make is this: This, just from what I
have heard of it, is a very good code, in the changes that were made.
You can write the finest law in the world, and if it is poorly adminis-
tered, it is a bad law; and you can write a bad law, and if it is adminis-
tered well, it is a pretty fair law.

Now, the administration of the military justice is up to the judge
advocate. We know in the last war, there were a great many abuses,
injustices committed; and I think in this case, if you want to have
military justice administered effectively and efficiently, you must
have the judge advocate a free agent to give advice just as any other
lawyer would. I imagine you men are most all lawyers, and you know,
as lawyers, we must be free to give our own opinion. A lawyer is
trained, has special knowledge 0% the law in long years of traming;
he is familiar with administration of justice. He knows there are
certain rules of procedure and certain practices that have to be followed
and he must be free, if we are going to have the right kind of justice
that we want, to give that advice as he should give it.

Now, 1 think if we have a separate judge advocate for the Army,
we certainly ought to have a separate judge advocate for the Air Corps.

Mr. Brooks. Don’t you think all three services ought to have it?

Mr. Denton. 1 think they should. T know very little about the
Navy, so I am not talking about it. 1 do know about the Army and
the Air Corps. [ think it should be a separate service. We know the
doctors are a separate corps; we know the chaplains are a separate
corps. 1 think the Tnspector General of the Army operates as a
separate corps.
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If anything be done, what I recommend would be that a new section
be added to this bill which would provide that the provisions of title
IT of the act of June 24, 1948, that was Public Law 759, shall be con-
strued as within the laws made applicable to the Department of the
Army by section 2 of the act of June 25, 1945. That is, you would
have a new section. You don’t need that for the Army, because you
already have it for them. Personally, T would think the same rule
would apply to the Navy, although T don’t know much about the
Navy u-ntFl couldn’t speak about it.

I know a number of men who served as judge advoeates in the Air
Corps in the last war who are very anxious to see what I think is an
improvement made to the military justice procedure.

Ar. Brooxs. Congressman, do you think it would be better to
have three corps than to have unification?

Mr, DentoN. You mean unification of all of them?

Mr. Brooxs. Yes.

Mr. Denton. Well, I am not prepared to give an opinion on that,
because I don't know. Of course, I favor unification as far as you can
go, as far as you can have it; but T eertainly think that the Air Judge
Advocate should be a separate corps, just the same as the Army 1s.
I would like to see unification all the way down the line, of course.

Mr. Brooxs. Mr. Elston?

Mr. Evsron. No questions.

Mr. Brooxs. Mr. Hardy.

Mr. Harpy. I have nothing,

Mr. Brooks. Mr. deGraffenried?

Mr. peGrarreNrIED. Nothing.

Mr. Brooks. We certainly ﬁ"lmk you very much for your fine
remarks. We appreciate it.

Mr. Brooks. Mr. Robert L’Heureux. Will you just have a seat
Myr. I’Heureux?

Mr. Smart. I might say to the chairman that Congressman Ford
has requested that he be heard; and he will be here at 15 minutes
before 12; and I have so advised the witness.

Mr. Brooks. Mr. L'Heureux, would you mind giving, for the
recorc'}, some of your background before you begin with your state-
ment?

STATEMENT OF ROBERT D. L'HEUREUX, CHIEF COUNSEL, SENATE
BANKING AND CURRENCY COMMITTEE

Mr, I’Heursux, Yes, sir, [ will be very brief on that point,
With your permission I will file in the record the letter that I sent you
on March 4, 1949, which gives it at length.

Mr. Brooks. If there is no objection, it is so ordered.

(The letter referred to follows:)

UNITED STATES SENATE,
CoMmMITTEE ON BANKING AND CURRENCY,
March 4, 19489.
Hon. Overton BROOKS,
Chairman, Subcommiitee No. 1, House Armed Services Commillee,
House of Representatives, Washington, D. C.

My Dear Conoressman Brooks: Pursuant to a recent conversation which I
had with my good friend, Robert E. Jones, Jr., of Alabama, I wish to conﬁrm. that
I have been invited to appear as a witness upon H. R. 2498 pertaining to a uniform
code of military justice.
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In order to give you and the subcommittee an idea of my background, T am
furnishing you with the following information.

I am gﬁ vears of age. 1 have been granted the following college degrees:
A. B, A. M, Litt. B, LL. B,, LL. M. T am a member of the Bar of the District
of Columbia and of the State of New Hampshire. T have taught constitutional
law, eriminal law, and statutory law in a law school approved by the Ameriean
Bar Association for about 5 vears, | have practiced lla.w since 1940 with the
exception of my military service (1943-46). I was a machine gunner in the
Thirtieth Infantry Division and I was wounded in combat with the enemy
(January 1945) in Malmedy, Belgium.

Throughout my military service, | was consulted on legal problems in connec-
tion with courts-martial. In 1945 and 1946, I served successively as assistant
judge advocate, reviewing courts-martial, defense counsel, and trial judge advo-
cate in Marseille and in Paris, France. At that time, Marseille was a redeploy-
ment center processing troops for the Asiatie-Pacific theater of war and for return
to the United States. Naturally, the volume of general courts-martial work was
heavy in that post, and I acquired considerable experience in the prosecution of
all types of erimes ranging from murder to extensive black market activities. I
was honorably separated from the service on May 17, 1946. I then resumed the
practice and teaching of law. In January 1947 I was appointed chief counsel
of the Benate Banking and Currency Committee and I have been a member of
the professional staff of that committee from that time to the present.

I greatly favor a uniform code of military justice for all the services. 1 have
acquainted myself with the provisions of H. R. 2498 and T would like to offer con-
structive eriticism of some of its provisions in order to improve the legislation.
I estimate that I would need at least 1 hour to eover important points, although
I would be willing to spend more time with the subcommittee if its members
find that I ean be of further assistance to them.

Although I am a member of the American Bar Association and of the bars of the
District of Columbia and of New Hampshire, I do not appear as a representative
of those groups. 1 appear simply as one experienced with military, civil, and
criminal law to offer constructive improvements to the bill.

In that capacity, I believe I could render a more useful service if I were to follow
as closely as possible the proponents of the measure on the list of witnesses. If
that were done, the members of the subcommittee would have the opportunity to
question prior and subsequent witnesses, at an early stage in the legislative
process, upon the advisability of the suggestions I will offer.

Would you kindly advise me of the day and time of my scheduled appearance
as a witness?

I thank you for your courtesy in offering me this opportunity to do my bit for a
better administration of military justice. .

Sincerely yours,
Roperr D. L'HEUREUX.

Mr. L'Hevreux. I have five college degrees; I have been teaching
law, criminal law, constitutional law, and statutes for about 5 years.
I am chief counsel for the Senate Banking and Currency Committee.

I have had experience in the Army, mostly as a machine gunner, a
combat man in the Army; I got wounded in Malmedy, Belgium, as a
combat man.

I never, on my own, applied for a commission, However, toward
the end of the war, the commanding officer who needed men for trial
judge advocate work, asked me to apply for a commission; and T got
it the same day or the next day; and they put me right into court-
martial work. I wound up in Marseilles, France, which, as you
know, is the gangster land in France. We had a half million troops
going through there at all times. We had a record of trying as many
as nine murders a week. We had everything from rape to extensive
black market activities. One soldier, who had 35 trucks stolen from
the Government, and who conducted a great black market activity.
We tried all these cases. :

In other words, I have had quite a bit of experience both in civil-
criminal law and military-criminal law.
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Senator Charles W. Tobey of New Hampshire has asked me to
state that he is very much interested in this also and that I generally
rerresent his views in this matter. 1 have only about 15 minutes.
I have given you my views in my paper section by section. I will
omit the first part where I speak on the general policy; and I will try
to take up some of the more important points I have made here. I
would suggest on these points, I was very glad to hear the chairman
and Mr, %Eistun remark that there should be somebody here from the
three services to go over this point by point and take up the objections
made by the witnesses. I think that is an excellent idea. f would
suggest that you have the Judge Advocate General in the three
branches, the Air Corps, the Navy, and the Army, either come himself
or appoint someone from the Judge Advocate's Office who under-
stands these technical questions of law. I am sure they could be
very helpful.

I will take them point by point without reading the sections because
I don’t have time. However, you are familiar with them.

I will first take article 1, subsection 11,

In an attempt to combine in one definition the situations of an
aceuser or a prosecutor taking part in convening the court or acting
as a member of the court martial, the draftsmen of H. R. 2498 have
olmittm.l the commanding officer who orders the subordinate to prefer
charges.

Tﬁat is covered in the present manual for court martial. He could
not sit as a member of the court, and he could not convene the conrt.
On the other hand, the way they have defined the terms in this bill,
that leaves him out. The present manual for courts martial states,
regardless of the question of personal bias, if he orders a lower officer,
a subordinate, to prefer the charges, he should not sit on the court
and he should not convene court.

I pass to article 2, page 4, line 20, which speaks of Reserve personnel
who are voluntarily on inactive-duty training authorized by written
orders.

That has been covered, in part, by Colonel Wiener, very well indeed;
so I will just talk on a few points.

It could conceivably include Reserve personnel voluntarily on inac-
tive duty, meeting once a month for a lecture, and so forth, and such
personnel talking back to someone his superior. I am sure you will
want to think over that change in the law.

Article 2, page 5, line 3:

Retired personnel of a Reserve component who are receiving hospital benefits
from an armed force,

If that provision is intended to apply to one who is actually in fhe
hospital for treatment, that is not unreasonable; one who is hos-
pitalized, as the term is used, for a day or several days in a hospital
bed, or around, you want to make military law applicable to him.

On the other hand, if it applies, as it very well could with the present
language, to those who come into the hospital and then leave, or an
“out-patient,” as he is known, that is quite drastic.

So I say “hospital benefits” could be replaced by the word *hos-
pitalized,” which has a very definite meaning.

Article 2, section (8):

Personnel of the Coast and Geodetie Survey, Public Health Service, and other
organizations when serving with the armed forees of the United States.
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Under present law, personnel of the Geodetic Survey when serving
with the Army come under military law under 33 U. 5. C. 855.

- The Public Health Service comes under military law under 42 U, S.
20,

s Both come under military law in time of war only under present
aw.

The bill continues with the words “and other organizations when
serving with the armed forces of the United States.” Under this pro-
vision of H. R. 2498, the Red Cross in time of peace or war; the
U. 8. 0. hostesses in time of peace ; even the Boy Scouts of America when
serving with the armed forces, say, for disaster relief within the con-
tinental United States; even guards in the Pentagon, could be made
subject to court martial.

I am sure you want to restrict that a little and make the words
a little less all-inclusive.

Article 2, section 12; that is page 5, line 22.

This provision bears upon subject matter partly provided for in
34 U. S. 1201, but it is applicable in time of peace as well as war.

Thirty-four, United States 1201, provides, in part that persons in
leased bases under the Secretary of the Navy, in time of war or mili-
tary emergency, are subject to military jurisdiction for offenses except
those purely military or naval. That is simply declaratory of the law
of war, a part of long-established international law.

In contrast to that, article 2, seetion 12, has no limitation whatever
and would make natives or visitors subject to military law. That
could possibly create serious international complications. I am sure
that the full exercise of this authority would violate a large number
of or all existing executive agreements in connection with leased bases.
That is contrary to international law. Local civilian courts are sup-
posed to function when peace is restored.

Let's not confuse this subject with our courts, say, in Germany.
We have two branches of military law. You have martial law and
the law of occupation, the law of war. Under the law of occupation,
they have the right to try by court martial. They also have the right
to establish or create a military tribunal to try offenses when they
are the occupied force. On the other hand, this bill provides in
leased bases, where we usually have agreement with the people, and
they are presumably friendly people—you should not regard that lease
agreements, independent agreements, make these civilians subject to
military law for military offenses.

T am sure the State Department would give you their views on that
matter. They must have definite views on that matter.

Article 3 (a), page 6, line 5—1 hate to go this rapidly, but you under-
stand I have only 20 minutes.

Mr. Brooks. Go right ahead.

Mr, L'HeurBux. \%hen you bear in mind how military jurisdic-
tion has been extended under this article 2, and now you add this
continuing jurisdiction over such personnel and offenses, you have a
constant threat of military discipline hanging over Reserve personnel.

I would suggest that you leave it as at present in A. W. 04, extend-
ing jurisdiction only to frauds against the Government. Even that is
of (Eoubtful constitutionality. From what I recall, it was tried in
lower Federal courts, one district deciding one way, and another dis-
trict deciding the other way; with some reference to it in the Hurtz-
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berg case, but no clear-out definition as to whether it is constitutional
to extend military jurisdiction even under the present Articles of
War to fraud against the Government. It is an offense you will want
to look into.

Article 3, section 2, in this bill, continues jurisdiction for any kind
of offense as to Reserve personnel, but not as to United States per-
sonnel, nor as to National Guard personnel. In the past, of course,
they have been considered as civilians with reference to this particular
offense.

When you tie article 2, extending military jurisdiction, to article
3 (a), you really get an abortion. You find they can extend jurisdic-
tion; call them back into the service; try them, and so forth; and it is
a great departure from present law.

Article 9 (c), page 10, line 22: The procedure is too cumbersome.
This provision should be amended to allow an MP to deliver an order
of the commanding officer whether the MP be an officer or not. In
other words, you should not disturb present law. 1 think they are
going out a little far. It is a question of enforcement mostly, and I
am sure you will want to look up that one.

Article 12, prohibiting confinement with enemy prisoners, and arti-
cle 13, prohibiting punishment before trial, are more specific than,
and constitute a great improvement over, present article of war 16,
which is full of questions and ambiguities. Article of war 16 states
aliens “not in same jail house or other form of segregation.”

Let me say that lilis is about the only respect in which this bill can
be considered at all an improvement over the Elston bill. The Elston
bill, to me, was a great advance in military law.

I don’t see anything that ean be done to improve it from the point
of view of the Army or the Navy and to the present status. There
are certain matters of opinion as to whether you should allow an
appeal, for instance, to a court on questions of law and fact; but I
don’t think the Members of Congress generally would be in a mood
today to even consider that.

I mean, from the practical viewpoint, the Elston bill does a great
job. I think when LLoV tried to unite the three services, if they had
tried to unite them all under the principles of the Elston bill, you
would really have a great piece of work here. On the other hand,
they haven't done that, as we will see in these others, as to company
punishment, and all.

Where there is a choice of giving bread and water confinement for
5 days, which has worked possibly in the Navy, to one not in the
Navy, like myself, it always seems like a form of cruel and unusual
punishment. There may be reasons for having it. There should be
specified in the bill, if you allow it, that the head of the department in
the Navy can have that, but not give the head of each department the
authority to put it into effect as to soldiers. 1 think the test should
be, if you have found in the Army where the larger number of draftees
go during the war, that it has worked well—and I have heard no erit-
icism that company punishment has not worked well in the Army—if
it has worked well with the limited punishment that there is now, why
make it arbitrary within the diseretion of the department to add to
that punishment? If anything, if you want to unite them, restrict it
in the Navy rather than extend the severity of the punishment or add
to the severity of the punishment in the Army. :




813

I will have to skip over a lot of these points, but T am sure your
staff experts here will go through them and you, yourself, may find
time to do that and check them as against the bill.

Mpr. Erstox. They are all included in the statement?

Mr. L'Hevreux. Yes.

Mr. Brooks. The committee will go over them carefully; you can
depend on that.

Mr. L’'Hevrevux, Thank you, sir.

Next we have article 14, page 12, line 20.

Under article of war 74, it is mandatory in time of peace for military
authorities to hand over to the civilian authorities a man who is charged
by civilian authorities except if the accused is being held by the Army
for a military offense.

This m'licﬁ;-. 14 in the bill makes it discretionary with the Secretary
of the Department to issue regulations allowing him to be given up to
civilian authorities or not, regardless of whether he is charged with a
military offense. I believe this is illogical. The accused should be
given up to the civilian authorities. States will feel better about this.
I understand the Navy has used that; and they haven’t abused it.
It doesn’t mean a lot of greenhorn men, as 1 was, myself, stepping
down from a chair in a umiversity and winding up as a private, should
be given a responsibility in a short time to decide whether to give him
up to a State or not. I might do it well and T might not. Instead of
being myself, it might be a blacksmith or someone who has been called
in and become an officer, and might have that decision to make—
whether to give him up to the civilian authorities or not.

I think the present system, as under the Elston bill, is preferable.

Article 15, page 13, line 9: That is your company punishment which
I touched upon in part.

Article 17 (b), page 16, line 20: Let us say you have two accused.
One will go up in the Army; the other in the Navy. The Army
thinks it is a good case; the Navy will say “No.” If you have a case
where two are being tried for conspiracy, for instance, and the Army
says, “No, it isn't a good conviction”; and the Navy says, “Yes”; the
other one who has been found guilty and his case approved, will have
to be set aside because you can’t commit conspiracy alone.

You may have all sorts of ambiguities and obscurities from that;
and I think you should look at that closely.

1 will skip over a lot of these points. I would like to come to the
substantive articles as to crimes, because I think those are very
important; and from the civilian lawyer’s viewpoint, I can discuss
those with a little more authority than the military.

Mr. Brooks. You mean the (Keﬁnitions of erime?

Mr. ’Heuruux, Yes, sir.

Mr. Brooks. Article 77; isn’t that the punitive article?

Mr. IHeurevx, Oh, yes, article 77, page 65, line 1,

First, it is just a question of phraseology:

Any J)cnauu punishable under this code who commits an offense punishable by
this code.

That is kind of begging the question. I think they meant, “any
person subject to this code.”

That isn’t important.

Article 88, page 69, line 21: Disrespect toward officials.
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The present law applies to enlisted men alone. Under this provi-
sion, only an officer may be punished for using contemptuous or dis-
respectful words against the President, Viee President, Congress, and
so forth. It is all right by me, but why the distinetion between officers
and enlisted men. You probably will want to make it uniform as
under the present bill.

Article 91, subsection 2, page 71, line 2: A warrant officer who
willfully disobeys the lawful order of a noncommissioned officer—vou
will find that there. The whole thing treats of a disrespect toward a
subordinate; and I am convinced that whoever drew up this bill did
not belong to the Air Corps or Army. I am convinced of that, because
he would have caught it right away. A warrant officer is superior
to a noncom. That is page 71.

f you have someone from the JAG office of the three services
present, they will cateh all these points.

We come to Article of war 118, page 80, line 8. The present article
of war 98 deals with murder. The Manual for Court-Martial 1949,
paragraph 179, gives a simple definition of murder which is substan-
tially the same as the one used in the Manual for Courts-Martial 1928;
and it is substantially the definition used throughout the various State
courts and the Federal courts.

Murder, with all its ramifications, has a definite meaning both
under Federal law and under military law. While commending the
draftsman of H. R. 2498 for an attempt at simplification, we find
here an instance of the grave danger of glibly modifying the old com-
mon-law definitions to dispense with procedural difficulties. I
don’t think they reached the result that they sought to achieve here.

Under this provision, a killing in the perpetration of simple arson,
housebreaking, would not be murder. That has been, 1 am sure
through mistake, left out.

This provision also removes the common law “year-and-a-day rule,”
which even the States have not set the pattern for. Very few States
have tried to tamper with that. It is quite a question of proof as to
whether the man died of that offense after a year and a day.

Article 119, page 80, line 23: Manslaughter. Voluntary man-
slaughter is usually defined as the intentional, unlawful killing of a
human being without malice aforethought. This article does away
with voluntary manslaughter by defining manslaughter too narrowly
as follows:

Any Eerson subject to this eode who, without design to effect death, kills a
human being—

The result is obviously not intentional, because the article goes on
to say:
(1) In the heat of sudden passion,

Even if that still included voluntary manslaughter, because “heat
of sudden passion” is not limited to the case when it is based upon
“adequate provocation,' it is still lacking in precision. This provision
is lacking in essential respects and should be redrafted with a view
to defining voluntary manslaughter also.

You will find that voluntary manslaughter doesn’t come under
that. We all know what that is: A man walks in, finds his wife
in the arms of another man. Both Federal law and the common law
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traditionally makes that voluntary manslaughter. This case hasn’t
been faken cave of in this article. ;

Article 121, page 81, line 16: Larceny. Three offenses, larceny,
embezzlement, and obtaining goods or money under false pretenses
are now to be termed larceny. However, essential element in all
three crimes, the intent to deprive the owner permanently of his
property, has been omitted. That article should, by all means, be
redrafted. It could, conceivably, be held that a man who bor-
rowed another man’s shirt, and intended to return it, and he can
prove it, would be proved guilty of larceny. It isn’t quite specific
enough.

Article 122, page 82, line 3: It is an unprecedented extension of
robbery to make fear of injury to property, particularly the property
of a relative, an element of robbery. That 1s further than the great
majority of States would even think of changing their law, that you
would hold it to be robbery if she says, “Unless you come across with
your property, I am going to take care of the property of a relative
of vours.,” That has never been the law. It is impossible to say
what sort of property is contemplated. This article is phrased too
loosely.

Article 126 (b), page 83, line 25: Simple arson. That takes in
roperty.  What kimf of property? It could conceivably take in

otfoot, lighting fire, providing there would be a scorching of the
shoe. It could come under arson. I am sure that the draftsmen of
this legislation didn’t intend that; but it should be phrased less loosely.

Article 140, page 93, line 9: Delegation by the President. The
President may delegate all his authority, such as approval of death
sentences, dismissal of officers without a trial—just any power. He
may delegate it to anyone he chooses; and the latter may redelegate,
perhaps all the way down to the appointing authority. This goes
far beyond the First War Powers Act.

Secretary Forrestal’s committee cited Public Law 759, Eightieth
Congress, as a precedent, That was not a fair statement. Publie
Law 759, Eightieth Congress, second session, section 10 (¢), June 24,
1948. Title I of that law, which deals with the organization for
setting up the draft, contains a similar “delegation clause™ but that
clause is not in title I1, which amended the Articles of War.

That is an entirely different thing, allowing the President to
redelegate his authority in selection of personnel of drafts, an entirely
different, thing from giving him that delegation to redelegate the
power of approving the death sentence probably all the way down
to the convening authority. There is no limit as to where it stops;
it is a dangerous thing.

Do I have more time?

Mr. Smart. The Congressman is here.

Mr. L'Hrvreox. I will leave this with you. As you know, I am
with the Senate Banking and Currency Committee. If I can be of
any help to the committee and staff, in explaining these things, I

| be glad to do it, because I have a very keen interest in the military.
I have %ived as a GI, as I told you, a combat man; I have lived as an
officer; I know their problems; and I want to do all I can, while
upholding the military discipline.
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Mr. Brooks. Mr. L’Heureux, the committee is glad to have this
information and your ideas; and 1 suggest, if you will, to keep in
touch with Mr. Smart. We will read your statement very carefully.

Mr. L'Hevureux. Yes, sir.

Mr. Brooks. Perhaps later on we will ask Mr. Smart to contact
you about some of the ideas you have here.

Mr. L'Hevureux. I thank you very much for your courtesy, all of
you. I would appreciate it if you would let my whole statement
and summary of it go into the record; also a short statement put in
the Congressional Record touching on a few of these points by
someone formerly in the JAG.

Mr. Brooks. No objection, so ordered.

(The statements referred to are as follows:)

Trsrimony oF Roserr D, L'Heveevx BEFORE A SUBCOMMITTER OF THE ARMED
Services Commirrer oF THE House oF REPRESENTATIVES OF THE Unrrep
STATES

Armies are established primarily to wage and win wars. None of us would
want to interfere in the sli%’htest degree with the diseipline required by our armed
services to attain that objective. However, armies are composed of human
beings made to the image of God, not of mere machines, and the enforeement
of diseipline cannot be had at the price of a sacrifice of justice.

If your code of military justice is unjust, you will not have diseipline, you
will invite bitter resentment with which esprit de corps is impossible, you will
ineite characters who would never have become eriminals in civilian life to become
felons in the service. That, all of us wish to avoid.

1 have read with interest the press release dated February 7, 1949, from the
National Military Establishment, Office of Seeretary of Defense. That press
release states in part:

“Seeretary Forrestal asked the committee, appointed last August * # * g
prepare a code, uniform in substance and in interpretation and application, that
would protect the rights of those subject to it and increase public confidence in
military justice without impairing performance of military functions.”

The announced objectives could not be improved upon. However, H. R, 2498
falls far short of those objectives. Consider that this bill deprives enlisted men
of the Army, for instance, of several important rights which they have enjoyed
trndibiuualli or which have been granted to them by the last Congress, without
any proof that the enjoyment of these rights have been detrimental to discipline,

Realize that this bill reaches deeply into the civilian ranks to extend the court-
martial powers of the armed services to civilians even in peacetime such as Red
Cross workers, USO hostesses, and even civilian guards at the Pentagon, when
the civilian courts are open daily for business,

Then ponder over the other drastic changes that are included in “sleepers” in
the bill, and you will wonder whether a real attempt was made to adhere to the
announced objectives or whether this is a disguised, either deliberate or un-
conscious thirst for additional, arbitrary, military power run riot. I shall proceed
with an analysis of the bill.

H. R. 2408, EIGHTY-FIRST CONGRESS

Article 1 (11) (p. 3, line 23) [read definition]: See articles 22 (b) (p. 20, line 7)
and 25 (d) (2) (p. 23, line 15) for application of this definition.

In an attempt to combine in one definition the situations of an accuser or
a prosecutor taking part in convening the court or acting as a member of the
court martial, the draftsmen of H. R. 2498 have omitted the commanding officer
who orders the subordinate to prefer charges.

Under present law, by the Manual for Courts Martial, such commanding
ulilﬁcer is an accuser and eannot appoint a court martial or sit as a member of
the court.

Under article 1 (11) of H. R. 2498, such commanding officer could do either.

Under Articles of War 8, 9, 10, he couldn’t appoint a court martial.

Under Articles of War 4, he couldn’t sit as a member of the court.

The reason for this prohibition is obvious. The one convening and appointing
the court or a member of the eourt should be unbiased and if the commanding
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officer orders the subordinate to prefer charges, he has formed more or less views
upon the guilt or innocence of the accused.

This change from present procedure should not be made. Anything that is
apt to detract from the accused getting a fair, impartial trial is to be carefully
a}rmoi_ded. There is no evidence that present procedure is detrimental to Army
efficiency.

Articlz 2 reaches deep into the civilian population. V. g. article 2 (3) (p. 4,
line 20) “Reserve personnel who are voluntarily on inactive duty training au-
thorized by written orders”: The draftsmen of this provision undoubtedly con-
templated some particular type of duty such as “week-end flights.” However,
the provision is so loosely drawn, that it could include a situation where drill or
other duties are provided for by written orders (especially since retirement credit
and pay may be involved).

As drawn, it could conceivably include Reserve personnel voluntarily on in-
active duty meeting once a month for a lecture, ete. and such personnel “talking
back’ to someone his superior.

I can't believe the draftsmen of this legislation intended to produce this result.

The bill should be amended to embrace clearly only those situations which were
meant to be covered by this provision. If the provision was purposely drawn in
a loose form, the members of this subcommittee should ponder deeply before
recommending enactment of such a sweeping provision.

Article 2 (5) (p. 5, line 3), “Retired personnel of a Reserve component who are
receiving hospital benefits from an armed foree’': If that provision is intended to
apply to one who is actually in the hospital for treatment, that is not unreasonable.
However, if it applies to out-patients (those who just come into the hospital for
a treatment and then leave) the provision is quite drastic. Such a person could
be court-martialed for simply “talking back’ to a medical officer.

I would suggest that the words ‘“receiving hospital benefits from an armed
force."” on page 5, line 4 be stricken from the bill and the words “hospitalized by
an armed foree” be substituted in lieu thereof.

The words “hospital benefits’ are too broad and indefinite. The word “hos-
pitalized” has a definite meaning.

Article 2 (8) (p. 5, line 9), “Personnel of the Coast and Geodetic Survey, Pub-
lic Health Service, and other organizations when serving with the armed forces
of the United States'”: Under present law, personnel of the Geodetic Survey
when serving with the Army come under military law under 33 United States
Code 855.

o Tiheztl;ublic Health Service comes under military law under 42 United States

ode 20,

Both come under military law in time of war only under present law.

The hill continues with the words “and other organizations, when serving with
the armed forces of the United States.”

Under this provision of H. R. 2498, the Red Cross in time of peace or war, the
TS0 hostesses in time of peace, even the Boy Scouts of America when serving
with the armed forees, say for disaster relief within the continental United States,
even guards in the Pentagon could be made subject to court martial.

The drafters of this bill may contend that under the rule of interpretation
called ejusdem generis, the provision applies only to other organizations similar
to the Geodetic Survey and Public Health Service, but such important things
should not be left to the elastic and often ephemeral rule of ejusdem generis.
The rule is of uncertain application and has often been ignored by the courts.

Article 2 (12) (p. 5, line 22) [read the provision]: This provision bears upon sub-
ject matter partly provided for in 34 United States 1201, but it is applicable in
time of peace as well as war.

34 U. 8. 1201 provides, in part, that persons in leased bases under the Secretary
of the Navy in time of war or military emergency are subject to military jurisdie-
tion for offenses except those purely military or naval. That is simply declaratory
of the law of war, a part of long-established international law,

In contrast to that, arfiele 2 (12) has no limitation whatever and would make
natives or visitors subject to military law. That could possibly ereate serious
international complications. I am sure that the full exercise of this authority
would violate a large number of or all existing executfive agreements in connec-
tion with leased bases. That is contrary to international law. Loecal civilian
courts are supposed to funetion when peace is restored.

Article 3 (a) (p. 6, line 5) [read provision]: When you bear in mind how military
jurisdiction has been extended under article 2 and now you add this eontinuing
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jurisdiction over such personnel and offenses, vou have a constant threat of
military discipline hanging over Reserve personnel.

You’'ll want to think this one over seriously, gentlemen, before you recom-
mend its enactment. You will want to limit it narrowly to prevent only obvious
miscarriages of justice.

Continuing jurisdiction after separation has been extended, in the past, only
under A. W. 94 pertaining to frauds against the Government fo protect Govern-
ment property.

Article 3 (a) in this bill continues jurisdiction for any kind of offense as to
Reserve personnel, but not as to a United States personnel, nor to National
Guard personnel. This will not make Reserve personnel any too happy. In
the past, Reserve personnel of the Army were regarded as civilians only subject
to military law when on active duty. g

When you tie in article 2 (extending military jurisdiction) to article 3 (a),
you really get an “abortion.” i

Great constitutional doubt exists as to these provisions, because of the fifth
amendment to the Constitution of the United States which provides:

““No person shall be held to answer for a eapital, or otherwise infamous erime,
unless on a presentment or indictment of a grand jury, except in cases arising in
the land or naval forees;"”

If a fellow commits an offense in the service and is discharged subsequently
from the service, does the case arise when the offense is committed or when the
prosecution is instituted? He is no longer in the service. Undoubfedly the
framers of the Constitution knew the difference between a case and a “eause”
(which expression they didn’t use),

Article 9 (e) (p. 10, line 22) [read provision]: The procedure is too eumbersome.
This provision should be amended to allow an MP to deliver an order of the
commanding officer whether the MP be an officer or not.

That is allowed now under paragraph 20 of Manual for Courts Martial.

(The drafters of 9 (¢) apparently did not eonsider the fact that a dishonorably
discharged paroled prisoner or trustee is a civilian and an officer would have to
deliver the order.)

Article 12 (prohibiting confinement with enemy prisoners) and article 13

(prohibiting punishment before trial) are more specific than and constitute a
reat improvement over present A. W. 16 which is full of questions and am-
viguities. V. g. A, W, 16 states aliens “not in same jail house or other form of
segregation.” How about alien in the service? Must he be separate? This
article removes most ambiguities in A, W. 16,

Article 14 (p. 12, line 20) [read full article]: Under A. W, 74 it is mandatory in
time of peace for military authorities to hand over to the civilian authorities a man
who is charged by civilian authorities except if the accused is being held by the
Army for a military offense,

This article 14 in the bill makes it diseretionary with the Secretary of the De-
partment to issue regulations allowing him to be given up to civilian authorities
or not, regardless of whether he is charged with a military offense.

Illogical. Should be given up to civilian authorities. Siates will feel bitter
about this. It may have worked well under the Navy, but why leave it to military
discretion?

Article 15 (p. 13, line 9). (See article 20, infra.) Refer to subject matter of
provision.

Under the present A, W. 104, the commanding officer may impose against
enlisted men (ineluding noncoms) of his command minor punishment such as
withholding of privilege for 1 week, restriction to certain specifie limits for | week.
The punishment may not include confinement.

Below grade of noncom (private and private first class), extra fatigue or hard
labor without eonfinement for 1 week and that is all,

If they (the accused) consider themselves innmocent, they have the right to
demand trial by court martial in lieu of company punishment, and they cannot
be punished.

With respect to officers: An officer exercising general court-martial jurisdietion,
may in econnection with reprimands, ete. impose one-half of 1 month's pay for 3
months in time of peace and war up to but not including a brigadier general.

Article 15 of this bill includes all that A. W, 104 does, except that the accused
has no right to demand a court martial, unless the Secretary of a Department
allows it by regulation.

In addition to that, they include as possible punishment—

1. reduction to next inferior grade, or
2. confinement for 7 days, or
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3. confinement on bread and water or diminished rations for 5 days, or
4. forfeiture of one-half month's pay

5. withholding of privileges for 2 weeks, or

6. restriction to specified limits for 2 weeks, ete.

That is a thirst for arbitrary power run riot. Oh, I know that the Navy has had
something like this for years and years (it may work in the Navy with voluntarily
enlisted personnel—tradition, ete.) but let us not forget that our wars are fought
and won with draftees in our age. Tradifion has less meaning for them. They
are civilians at heart. They'll resent arbitrary power in the company commander,
What disciplinary power the company commander has now is already a cause for
complaints, but the aceused can demand a court martial.

You can’t do that to your boys in the service. If you do, you'll never feel right
in your hearts about it,

have never heard of evil effects upon diseipline flowing from the present system
in the Army. Why give a mere man such arbitrary power?

Article 15 (e) (p. 15, line 4): Compare this with article 17 (summary courts
which give any accused except one who has been “permifted” to refuse company
punishment the right to demand trial by a general or special court martial).

Article 17 (b) (p. 16, line 20) [read provision].

Let us say you have two accused (one Army and one Navy man) being tried
together for an offense, The Army man’s case will go up through channels in the
Army and let us say, the Army says it's a good convietion.

The other's case goes up through Navy channels, which has slightly different
precedents and traditions, and the Navy says the ease is no good.

That will not make for much logic.

Let us say that the two arve being fried for a conspiracy and both are found
uilty. The ease goes up to the Army for departmental review, and it is upheld.
he other goes through Navy channels and is “busted.” The Army man's case

will have to be “busted’ too, because he ean’t commit econspiracy alone.

You'll have all kinds of inconsistencies and absurdities.

The appellate review should be lodged in the service which tried the case.

Article 18 (p. 17, line 5) [read p. 17, line 10]: “General courts martial,
gtey o Wil

Present A. W. 12 stops with “military tribunal” (on line 12). Art. 18 adds
the words: “and may adjudge any punishment permitted by the law of war.”

What is the law of war? Difficult to say. You have to be an experf, on inter-
natigennl law. V. g. dropping prisoners out of planes as punishment in recrimina-
tion

Article 20 (p. 18, line 5), jurisdiction of summary courts martial: May adjudge
only two-thirds of 1 month’s pay, while company punishment ecan consist of
one-half month's pay,

Those two provisions must have been written by two different persons at
two different times.

Still, enlisted men (including noncoms) may demand a special court martial
(and may be given special or general court martial whichever appropriate).

Why the distinetion with article 157

N. B. Under present Army procedure the two higher grades of noncoms only
have the absolute right to demand a special ecourt martial instead of a summary.
Other noncoms may request. Those below grade of noncom musi take it.

Article 22 (b) (p. 20, line 7), article 23 (p. 20, line 11), and article 24 (p. 20,
line 2): Same objection as fo accuser, and so forth referred to at the beginning of
my testimony on article 1 (11).

Article 25 (¢) (p. 22, line 14) [read A. W. 4]: The language is different. P. 23,
lines 1 and 2 unless “‘on account of physical eonditions or military exigencies.”

Too broad.

The appointing authority may deprive the accused of his right by saying that
physical conditions or military exigencies prevent that being done.

{io reason for that, Enlisted men should be more plentiful and less indispensa-
ble than officers.

The law should be left as it is in the Army at present; enlisted men must be used
even at the front,

Present law provides that enlisted men from the same company or comparable
unit (squadron or battery) cannot sit on the court martial.

This bill provides that ship’s erew may be a unit, v. g., a battleship (1,500 men
unit). The convening authority may say no one in the crew can serve on the
court martial and therefore no enlisted men may be members.
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Either give the enlisted men the privilege of having fellow enlisted men as they
do presently, or refuse it as in the past. on't hem and haw. Leave the law as
it is presently. No evidence of abuse. Good record.

Article 26 (b) (p. 24, line 8) [read provision]: Most doubts upon the law arise
during the closed session and the law officer is not given the opportunity to confer
with the court during that time, under this provision.

All he ean do after the findings is to put their findings in proper form.

V. g., the law officer rules upon the sufficiency of the evidence. One member
al?ject.;; (h)e was probably a blacksmith in civilian life and he doesn't understand
the ruling).

Under present practice in the Army, the court is closed and a full discussion is
had, The law member explains his point fully and often the court agrees with
his ruling and the trial proceeds. But now, under this provision, after the ob-
*ction is made, the court is closed and the law member has to absent himself.

he whole court must debate and decide the point without the benefit of having
the point of law fully explained to them.

There is absolutely nothing to gain by disqualifying the law officer from being
a member of the court,.

One of the reasons that might have induced the framers of H. R. 2498 to include
this provision may have been the analogy to civilian courts where the judge does
not sit in on jury deliberations. However, under the civilian-court system, the
judge has the power to set aside the verdiet of guilty if it is contrary to the weight
of the evidence, and this is not a power which the law member possesses,

Furthermore, the analogy fails, because the members of the court martial are
judge and jury. The law officer is not the judge as in a civilian court.

Article 28 (p. 25, line 22): Appointment of reporters and interpreters: This con-
stitutes an impractical change from the present rules which provide that the
president of the court may appoint reporters and interpreters,

Supposing the court martial convenes in Mississippi and the convening authority
is at Atlanta, Ga. If the power to appoint interpreters is lodged only in the
convening authority, those in charge of the court martial have to confer with the
convening authority and get an interpreter or reporter appointed, if an interpreter
is suddenly needed or a reporter becomes ill and has to be replaced.

That should be left to the man in the local situation as under present rules.
(In practice, the TJA (now ealled trial counsel) goes out and gets them.)

Article 29 (a) (p. 26, line 8) [read provision]: That has never been in the statute
before. What happens if he is absent? I've had that experience before.

In past, provided a quorum was present, the trial could proceed. Now this
provision will make for more jurisdictional arguments.

Presumably, the framers did not mean to make absence of & member a juris-
dictional defect, but that should be made clear in the bill.

Article 31 (p. 27, line 20): Does not cover the case of a person arrested by
civilian police here or in a foreign land and administered truth serum, or beaten,
tortured, ete. The evidence could not be used under present rules in the Army,
but it could under this provision,

If you want to make that change, you should think about it seriously. V. g.
Tortures in Marseille.

Article 31 (d) (p. 28, line 16): “in violation of this article’” pertains only to
persons subject to this code.

“Unlawful inducement’ wouldn't include acts done by State authorities or
foreign police.

Present, Articles of War 24 forbids use of any statements obtained by coercion
even by eivilian police.

Article 37 (p. 32, line 12): That article is similar to Articles of War 88 with one
change, on page 32, line 16 “or counsel thereof'. What if the counsel has been
negligent, or guilty of misconduet? This question should be answered.

%lompare this article with article 98 on page 73, line 8.

Does it cover gross negligenee and other forms of misconduct? That should
be seriously considered.

Article 98 (p. 73, line 8): This article is so broad that it is meaningless. “‘Any
person’—‘‘unnecessary delay’ intentionally fails to enforce or comply with any
provision of this code.

A comparison of article 37 with article 98 makes it obvious that these two
articles were written on different days by different people.

Article 39 (p. 34, line 10), Sessions: That is a corollary of article 26 (law officer
of a general court martial).
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After the damage is done, the court calls in fhe law officer to put their findings
in proper form. Note that the law officer couldn’t touch up the substance and if
the case is already ‘“‘serewed up”—it is just too bad.

V. g. Suppose the court finds a lesser included offense which isn’t ineluded in
the greater offense as a matter of law. V. g. He is charged with burglary and
the court finds him guilty of disorderly econduet which is not a necessarily included
offense, but which the court thought it was. If the finding is substantially illegal,
the law officer cannot help the ecourt out. They are through.

Article 41 (b) (p. 35, line 10) [Read provision]: The present Articles of War 18
provides that each side is entitled to one peremptory challenge.

On line 10, “the accused”. Is that singular or plural? Is “‘accused’” used
collectively in a joint trial?

Under present law, only one peremptory challenge is permissible for all the
accused together.

This provision states ‘“‘the accused’”. It should state “‘each accused” if that
is what the draftsmen meant. That would be just, although a change from present
procedure.

If the draftsmen meant to leave the law as it is at present, they should have left
the present language alone.

Each aceused should have a peremptory challenge because he has disadvan-
tages enough in being tried by a joint trial.

Article 43 (p. 35, line 21), statute of limitations: There are two pages of statute
of limitations, but no statute of limitations in the bill.

A. W. 39: The stopping point is the arraignment. Everybody knows there is
an arraignment and espeecially the accused does.

In article 43 of this bill, the stopping point is the filing of sworn charges with an
officer exercising summary court-martial jurisdietion.

That is an open invitation to fraud. The sworn charges can be back-dated to
one’s heart's content and nobody would be the wiser for it.

Or, assuming integrity, let us say one commits a minor offense. The charges
are sent to an officer exercising summary court-martial jurisdiction. This officer
leaves the charges in his drawer. The accused is not in confinement. The officer
keeps the charges in his desk 10 years. Then he pulls out the charges and prose-
cutes. That is perfeetly within the terms of the statute.

Nore—The statute stops running when it is filed with an officer exercising sum-
mary court-martial jurisdietion.

This officer doesn’t have to do anything about it. He doesn't have to tell the
accused. He can salt them away for a later date.

Why they go on talking for two pages about the statute of limitations after they
do away with, I don't know.

(You could say that the stopping point is service of charges on the accused.
That wouldn’t be so bad, but unc{t)ar this provision he may never know he is subject
to being prosecuted.)

If the accused is under arrest and in confinement, the charges have to be proces-
sed in 8 days, but when he is not under arrest or in confinement, the statute of
limitations even for general court martial is cut off with the filing of the charges
(which the accused may never know about).

See article 30 (b) (p. 27, line 15): Perhaps the officer exercising summary juris-
diction can be punished if he delayed unduly, but that doesn’t help the accused.
The officer may have thought it wasn’t a good case and another officer comes 10
years later and prosecutes.

Article 30 also provides that “‘accused shall be informed of the charge against
him as soon as practicable, but it doesn’t provide that, if he isn't, the statute of
limitations will run. That is the least that this bill should provide in this respect.

Article 44 (p. 37, line 21), former jeopardy: ‘“Former jeopardy’ is a slight
misnomer beeause it deals, as the present law does, with former trial.

Wade v. Hunter (72 Fed. Supp. 755 and 169 F. 2d 973) (reversing the district
court)). That ecase is being litigated presently in the Supreme Court.

Congress should make it somewhat similar to the Federal rules. It should pro-
vide that any proceeding in which evidence is taken after arraignment but inter-
rupted prior to findings shall constitute a former trial, if it is interrupted for any
reas s exernt for “imperious necessity” (that has been interpreted by the courts).

In Sanford v. Rebbins (115 F. 2d 435, certiorari denied, 312 U. 8. 697), it was
held that a former trial means a first complete trial and not a justly or unavoidably
“interrupted one."” That language could be written into the statute, if the sub-
committee desires, in order to remove all doubts in the matter.
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Article 45 (b) (p. 38, line 13): “A plea of guilty by the accused shall not be
received in a capifal case.” :

1f they dealt with the offense rather than the case that would make more
sense.

The case is capital if it is punishable by death.

If offense were substituted for case that would mean the accused could plead
guilty to committing a noncapital offense with which he is charged, or to a non-
capital offense which would be necessarily included in the capital offense for
which he is charged.

V. g., wartime desertion is a capital offense. The accused should be able to
plead guilty to absence withont leave, while denying he meant to leave the
service.

Under present law, there is no restriction against his pleading guilty to a eapital
offense, An accused may not want the evidence before the court and on record;
he may prefer to plead guilty.

Article 57 (a) (p. 47, line 7): This article demands much elucidation. It is
involved and ambiguous. I find it impossible of interpretation. It is a new
portion and new in the law, The armed services should be questioned upon
whether they can interpret this section reasonably.

Article 57 (b) (p. 47, line 14) [read provision]: If the sentence is suspended, it
does not begin to run from the date the sentence is adjudged by the court marital
and the aceused does not get credit for the time he serves while it is being reviewed,
That may consume months, If the acensed “cuts up,” say, 6 months later, he
goes back and serves the full time from the beginning, getting no eredit for the
months he spent in confinement.

know of no precedent which now imposes liability to greater punishment for
accepting the benefits of the largesse of the Execative or higher authority.

Artiele 58 (p. 47, line 19): Under A, W. 42, a conviet may be sent to a peniten-
tiary for only serious -offenses for which confinement in excess of 1 year is author-
ized by title 18 of the United States Code or the law of the Distriet of Columbia.
For other offenses, accused goes to a dizeiplinary barracks,

Under the present bill (art. 58) this matter is left to administrative discretion.
You can senrf a man to the penitentiary, with all the opprobrium and lasting
effects upon his reputation that penitentiary confinement incur, for any offense,
no matter now minor,

Under the present construetion ky the Army of pertinent statutory law, accused
may be sent to a Federal penitentiary or Federal reformatory (v. g., Chillicothe,
Ohio) or correctional institution (v, g., Alderson, W, Va.) if the offense is punishable
and punished by over 1 year,

Under this bill, the aceused may be sent to any penal or correctional institution
under the control of the United States or which the United States may be allowed
to use. What does that mean? A State penitentiary, a foreign jail

The accused may be subject to the same discipline and treatment as a person
confined or committed by the courts of the United States or State, Territory,
Distriet, or place in which the institution is situated. (Relate here the horrors
of Marseille jail, for instane.)

The objections might be made that the accused cannot be confined with foreign
nationals, under article 2. However, if he is not under custody of the armed forces
in a foreign jail, he is nc% subject to this code. (See art. 2 (7).)

Authoritieg in the armed services wonld undoubtedly like to get out of the
business of running jails, disci{;linary barracks. T can appreciate that desire.
However, they are dealing with human beings, people they should attempt fo
rehabilitate, (Give examples of rehabilitation.)

Young men exposed to the abnormal conditions in foreign lands often commit
erimes they would never have committed at home. These men should not be
gentenced to a penitentiary or foreign jail and given often a one-way ticket to
becoming a hardsned eriminal.

Article 66 (e) tp. 53, line 24) [read the provision]: I shall not discuss the various
steps that are taken before sentence is finally approved, as those are known to the
members of thig subcommittee and the steps may be discussed with legally trained
representatives of the armed serviees who work daily under the established pro-
cedure. However, [ do wish to point out that it is highly irregular to allow the
Judge Advocatr General to send a ease to one hoard of review after another, if he
is dissatisfied with a board’s findings. The provision states ‘'to the same or another
board of review” (p. 54, lines 2 and 3).

Article 67 (p. 54, line 17): I will not take up the time of the subcommittee to
discuss in det?4 the differences between this artiele 67 and the present law (A, W,
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48 and 50). 1 presume that this will be explained by men skilled in the daily
administration of justice in each of the armed services.

Under article 67, there is automatic appeal to the judicial council in all cases
involving a sentence to death and general officers.

However, there is no automatic appeal in cases involving sentence to life im-
prisonment, dismissal of an officer below the grade of general, and suspension of a
cadet, such as is provided in A. W, 48. [ believe the subcommittee should
recommend retaining automatic appeal in these eases, also.

Another diffienlty with this, is that when the appeal is not automatic, the
accused will often learn foo late, if at all, of his right to appeal. He is not in a
position to take the initiative. His defense counsel may have been transferred to
another command, and the accused loses out in the shuffle.

Article 77 (p. 65, line 1), Principals: ““Any person punishable under this code
who (1) commits an offense punishable by this code.”

That is kind of begging the question. What is meant is undoubtedly “any
person subject to this code.”

Article 88 (p. 69, line 21), Disrespeet toward officials [read provision]: The
Fresent law applies to enlisted men also.  Under this provision, only an officer may
se punished for using econtemptuous or disrespectful words against the President,
Vice President, Congress, ete.  [t's all right by me but why the distinetion between
officers and enlisted men?

Artiele 91 (2) (p. 71, line 2): A warrant officer who willfully disobeys the lawful
orgp.r of a noncommissioned officer. That would be the lawful order of a sub-
ordinate.

Article 91 (3) treats with contempt or is disrespectful toward a noncommis-
sioned officer, Disrespectful toward an inferior.

That is all right with me, too, but under present law the offense is committed
only with respect to superiors noncommissioned or warrant officers (A. W, 65),
hat provision had better be explained and understood before enactment.

A. W. 118 (p. 80, line 8): Present A, W. 98 deals with murder. The Manual
for Courts Martial 1949, par. 179, gives a simple definition of murder which is
substantially the same as the one used in the Manual for Courts Martial 1028.

Murder with all its ramifications has a definite meaning both under Federal
law and under military law.

While commending the draftsmen of H. R. 2498 for an attempt at simplifica-
tion, we find here an instance of the grave danger of glibly modifying the old
common law definitions to dispense with procedural difficulties.

Under this provision, a killing in (he perpetration of simple arson, house-
breaking would not be murder.

This provision also removes the common law year and a day rule.

Article 119 (p. 80, line 23), Manslaughter: Voluntary manslaughter is usually
defined as the “intentional, unlawful killing of a human being without malice
aforethought.” This article does away with voluntary manslaughter by defining
manslaughter too narrowly as follows:

“Any person subject to this code who, without design to effect death, kills a
human being * * #=»

The result is obviously not intentional because the article goes on to say:
“(1) in the heat of sudden passion.”

Even if that still included voluntary manslaughter, because “heat of sudden
passion'’ is not limited to the case when it is based upon “adequate provoeation,”
if; is still lacking in precision.

This provision is lacking in essential respects and should be redrafted with a
view to defining voluntary manslaughter also.

Artiele 121, Larceny (p. 81, line 16): Three offenses, larceny, embezzlement,
and obtaining goods or money under false pretenses, are now to be termed larceny.
However, essential element in all three crimes, the intent fo deprive the owner
permanently of his property, has been omitted.

That article should by all means be redrafted.

Article 122 (p. 82, line 3) [read article]: It is an unprecedented extension of
robbery to make fear of injury to property, particularly the property of a relative,
an element of robbery.

It is impossible to say what sort of property is contemplated. This article is
phrased too loosely.

Article 126 (b) (p. 83, line 25), Simple arson: What kind of property? How
about a hotfoot?

This article should be more carefully drawn. The type or value of property
should be specified. It shouldn't be arson to set fire to a buddy's newspaper.



824

Article 140 (p. 93, line 9), Delegation by the President: The President may
delegate all his authority such as approval of death sentences, dismissal of officers
without a trial—just any power. He may delegate it to anyone he chooses, and
the latter may redelagate—perhapa all the way down to the appointing authority.
This goes far beyond the First War Powers Act.

Secretary Forrestal's committee cited Public Law 759, Eightieth Congress as
a precedent, That was not a fair statement. Public Law 759, Eightieth Con-
gress, second session, section 10 (¢) June 24, 1948, title 1 of that law, which deals
with the organization for setting up the draft, contains a similar delegation
clause, but that clause is not in title ?I which amended the Articles of War.

Under the First War Powers Act, the President delegated some of his powers in
connection with courts martial to the Secretary of War, but that act was tem-
porary. A permanent power of delegation of such sweeping proportions as that

resent in this bill may mean militarism run riot, given a President who is the
east bit negligent.

[From the Congressional Record, February 28, 1049]
Mivirary JusTicE

Extension of remarks of Hon. Glenn R. Davis of Wisconsin, in the House of
Representatives, Monday, February 28, 1949

Mr. Davis of Wisconsin. Mr. Speaker, my attention has been called to a
letter signed by Maj. Paul 8, Davis—no relative or acquaintance—which ap-
peared on the editorial page of the Washington Star. I take this means of ealling
the contents of the letter to the attention of the members of the House, and
particularly to the members of the Committee on Armed Services:

“MILITARY JUSTICE

“To the Eprror oF THE STAR:

“'As a Reserve officer in the Army with several years wartime experience in the
Judge Advocate General's Department, I should like 1o comment on the proposed
Uniform Code of Military Justice recently introduced in Congress (5. 857 and
H. R. 2498). Your recent editorial (February 12) suggests that it combines the
best features of existing laws in each branch of the service, and some other current
comments give the impression that it would improve court-martial procedures
throughout all the armed services and benefit accused personnel. In fact, how-
ever, this bill, if enacted, substantially would curtail the rights now given by law
to accused personnel of the Army and Air Force. It would discard many of the
constructive changes made in the Army court-martial system since 1916 and
particularly in 1948.

“Specifically, the following changes would restrict the rights now given to the
accused in the Army and Air Force:

‘(1) Under the present law a general court martial must have a trained lawyer
as law member who rules on all legal questions. Under the proposed code the
law member would no longer sit as a member of the court but would be limited to
ruling on evidence and other matters during the trial and advising the court on
legal questions. Thus the acecused would lose the important safeguard of having
an informed lawyer present at all times during the deliberations and voting of the
court in closed session.

“(2) The power of immediate commanding officers to impose so-called company
punishments would be vastly increased. Inthe Army and Air Force a commander
now can impose only minor punishments such as extra fatigue, reprimand, or
restriction or hard labor without confinement for not more than 7 days. Soldiers
and airmen need not accept such punishment. 1f they do not believe themselves
guilty, they may demand trial by a court martial. The proposed code would
authorize commanders to impose on enlisted men forfeiture of one-half month’s
pay, confinement for 7 days, confinement on bread and water for 5 days, or reduc-
tion in grade. Furthermore, unless specifically authorized by departmental
regt;lat.inn, a soldier would no longer be able to refuse punishment and demand
trial.

“(3) The right of a soldier to have enlisted men sit on the court trying him,
conferred by the 1948 amendments, would be made subject to decision of the
commanding officer as to physical condifions or military exigencies,
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“(4) A summary court martial (consisting of one officer) would have complete
power to try any noncommissioned officer, even one of long service with the highest
rating, and could reduce him to the lowest grade. As the law now stands the
higher grades of noneommissioned officers can request trial by special court martial
and thereby insure that the case be heard by at least three officers and an adequate
record made.

“(6) Reserve personnel during inactive-duty training periods might be sub-
jected to courts martial for absence, tardiness, or other alleged offenses during
training periods and could be placed on active duty without their consent in order
to stand trial and suffer punishment,

“(6) Under the present Army and Air Force law soldiers may be confined in a
penitentiary only for very serious offenses, such as wartime desertion, mutiny, or
erimes of a civil nature for which penitentiary confinement is authorized by other
Federal laws. The proposed code would authorize penitentiary confinement for
any offense, no matter how minor, thus potentially branding a soldier with a
penitentiary record even for an insignificant military offense.

“Apparently the proposed bill adopts many provisions of the Naval Code of
Justice, which has not been substantially revised since 1862, and attempts to
impose them on the Army and Air Foree. The 1943 amendments to the Army
systemn were made after 3 vears of careful consideration by Congress during which
hearings were held and all points of view congidered. The new Manual for Courts
Martial has just gone into effect, and the Army and Air Foree should have a chance
to give the new law a fair trial. If more changes are desirable, they ean then be
made in the light of experience.

“1 am not sufficiently familiar with naval problems to know whether the Army
system could or should be fully applied in the Navy or to express an opinion as to
what changes, if any, should be made in the present Navy code. But whether
or not uniformity of procedure between the services is an ultimately desirable goal,
it certainly should not be achieved at the cost of destroying wholesome safeguards
now existing in the Army and the Air Force system of military justice.

“Pavn 8. Davis,
“Magjor, JAGD (Reserve)."

Mr. Brooks. Mr. Ford, we will be very happy to hear from you.

STATEMENT OF HON. GERALD R. FORD, JR,, MEMBER OF CONGRESS
FROM THE FIFTH DISTRICT OF THE STATE OF MICHIGAN

Mr. Forp. My name is Gerald R. Ford, Jr., Representative of the
Fifth District, State of Michigan.

I am here with comments along two lines, Mr. Chairman. They are
based upon my experience of some 46 months in the United States
Navy durinﬁ orld War II and on a precise situation that bhas arisen
because of the treatment that a constituent of mine has received since
I took office on January 3, 1949.

In general, while T was in the service, T always rebelled, and T still
think it is true, as far as the manner in which military justice was
meted out by the various people in charge of it in the Navy, and
otherwise,

It seems to me that a general statement can be made, with all
honesty, that in the Navy, at least, justice is sometimes forgotten
in order to impose on people in the service punishment of some kind
or other.

I am particularly concerned about the fact that in courts martial,
too often a court-martial board does not determine the guilt or inno-
cence of the accused; but rather seeks to award punishment of one
sort or another.

I can recall hearing conversations between members of boards
along this line: “What does the Old Man want us to do?”
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Now, that only illustrates the fact that these court-martial boards
are not attempting to decide one way or another—is the man gnilty
or innocent. They are only trying to find out what the captain of a
ship, or the commanding oflicer of a station, wants done with the man.

It was my experience on board ship to attend captain’s mass and
executive officer’s mass, and thep see what punishment was given
out; and I also participated in various courts martial; and the whole
system is fundamentally wrong; and T am particularly pleased to see
something being done about it.

I am not familiar with the exact legislation here, but I think that
I reflect the attitude of many civilians who served in the armed forces
during the last war.

Now, that is a general comment.

Sinece 1 have been in office, and even prior to that, a matter was
called to my attention that occurred to in regard to the Air Force,
Gentlemen, this is an extremely serious matter; and I think it is also
an indication that you have got to do something, and you have got
to do it quickly.

I contacted Mr. Symington about this; and T have talked with the
eople on his staff. This may take a few minutes, but it is vital.
Tere are the facts:

A young man by the name of Lester Bunker, whose serial number
is AF16084179, was a private, I think, maybe a sergeant now, in
the Air Force during the last war. He was discharged as of Novem-
ber 2, 1945. He goes to a home; he lives in the town or near the town
of Holland, Mich. He gets married; has a child; he takes the benefits
of the GI bill; buys a home under the GI mortgage provisions; he
gets schooling under the GT bill.

Almost 3 years later, the FBI comes into his home at noon time
takes him by the nape of the neck; and takes him down to the local
jail and says, “You are a deserter.”” Mind you, almost 3 years after

e was allegedly discharged.

Mr. Evsron. Did he have his honorable discharge?

Mr., Forp. Absolutely; honorable discharge. Living in his com-
munity for almost 3 years; going through the ordinary ways of life,
just as you and I.

Well, T was in the position of being a nominee; wasn't elected
until November 2.

Citizens of that community became rather aroused; contacted
Senator Ferguson; he got in touch with people down here in Wash-
ington; andr%or a short period of time, he was released.

he Air Force contends that he, on November 3, 1945, the day
after he was discharged, reenlisted. He absolutely and irrevocably
denies it. Now, it so happens that any of us who went through the
process of being discharged or released from service, probably had a
stack of papers that high [indicating], if not higher, to sign; and I
know, from personal experience, that I may have signed a reenlistment
myself in the hurry to get out. But he denies that he did it. By
mistake, perhaps he might have; I don’t know.

Furthermore, 1 can’t see why it took them 3 years to finally appre-
hend a man who has never been out of his own community, for all
intents and purposes.

Mr. Brooks. Was he tried on that point?
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Mr. Forp. T am just coming to that point. Here is what happened:
He is taken down to Selfridge Field, which is, T guess, the only Air
Force base in the lower peninsula of Michigan. He is put in the
guardhouse; he receives no pay.

In the meantime, he has had to give up his home; he has practically
lost the home that he was purchasing on a GI mortgage, and would
have if the bankers in the community hadn’t given him some con-
sideration. He is away from his wife and 2-year-old child.

The citizens of that community can't understand this abritrary
action: and I don't blame them.

Well, after January 3, when I came to Washington, 1 tried to get
into the matter and find out why, at least, he wasn't being brought
up for trial. Let me state at this time that he still hasn’t been
brought up for trial.

Mr. Brooks. Did he go to the Federal court for a habeas corpus?

My, Forp. 1 am coming to that, sir, because I think if he had had
the funds, that he absolutely had the right to get a habeas corpus
release: but after all, we must remember he is just an ordinary work-
ingman and he has lost every dime he ever had.

Now, because of the treatment that he received at Selfridge Field,
it finally became necessary for them to send him down to an Army
hospital in Battle Creek, Mich., and put him in a mental ward.

Here is an individual who was an honest, upright citizen; and it is
quite possible that the treatment that he has received in 4 or 5 months
may very well make him a charge on society for the rest of his life.
In other words, because of theiwr dilatory tactics, because of their
tactics of having him in the guardhouse and under confinement with-
out a trial, we now have a possible mental case.

If they had tried him right after he was picked up, the whole thing
would have been resolved—was he guilty or innocent? But in the
meantime, this boy, who thinks he is innocent, except for limited
periods of time he was allowed to go home, has been in the guardhouse
or in a mental hospital.

Finally, on February 7, after considerable concern on my part, 1
wrote Mr. Symington; and I will leave a copy of the letter.

(The letter referred to is as follows:)

Feprvany 7, 1949.
Hon. W. Stuant SYMINGTON,

The Secrelar ) aof the Air Force,
] entagon Building, Washington, D. C.

Dear Sir: I am writing to inquire as to the status of Pvt. Lester Bunker,
AF16084179, who is at Selfridge Field Air Force base, Detroit, Mich. Senator
Homer Ferguson has contacted you before and your office forwarded to him cer-
tain information but I write at this time because it appears that recent develop-
ments have taken place that should be called to your personal attention.

From the facts in my possession it appears that the Air Force has handled this
matter poorly to say the least, As I will point out in this letter, and as you will
find from a thorough examination of the situation, a young man’s future health
and happiness may well be destroyed by a lack of proper administration down
the line in your Department. From my own experiences covering 46 months
in the United States Navy during the last war T ean appreciate just what is hap-
pening at Selfridge Field, It is typical of military justice. In the case of most
courts martial, the enlisted man’s lgni]l is a foregone conelusion, the extent of his
punishment being the only issue. rebelled against the system while in the service
and it appears even more unfair now that I am a eivilian.

The following facts are indisputable: (1) Lester Bunker was discharged from
the Air Foree November 2, 1945, at Lowry Field.



828

(2) He has lived from that date to September 27, 1948, in the vicinity of Hol-
land, Mich., either with his parents or with his wife, except for a limited time at
East Lansing, Mich., while he was attending Michigan State College.

(3) He was married March 26, 1946, and now is the father of a young child and
he and his wife have purchased a small home with the aid of a GI loan, I believe
they have had to either dispose of this home by selling or renting because since
SBeptember he has been incarcerated and without income while being detained by
the Air Foree.

(4) Between November 2, 1945, and September 27, 1948, he had been regularly
employed either on his father's farm, at odd jobs in loeal industries, or on the
maintenance staff of Hope College, Holland, Mich.

(5) He has received educational training under the GI hill at Michigan State
College after being duly certified by the Veterans’ Administration.

(6) On September 27, 1948, the FBI on instructions from the Air Force seized
him and since that date he has been either in the Holland city jail, the guardhouse
at Selfridge Feld, or the mental ward at the Army hospital at Fort Custer, Mich.
For several weeks during the Christmas season he was allowed to be home,

The following facts are alleged to be true: (1) The Air Foree originally contended
Lester Bunker reenlisted November 3, 1945, but now contends he may be accused
of illegally accel?t-ing service pay. I am informed he denies both charges.

(2) The Air Force, after waiting nearly 3 yvears to apprehend a person who was
always at his home, now claims the reason for the 5-month delay in bringing the
man to trial is the need for more time in gathering evidence and preparing for
trial.

(3) The Air Foree officials at Selfridge Field have used brutal taectics in trying
to obtain a confession from Mr. Bunker. This incessant grilling has made Mr.
Bunker ill mentally and as a result he has been a patient on several occasions
at the Army hospital, Fort Custer, Mich.

(4) The Air Force officers assigned to defend the accused in contacting various
people in Mr. Bunker's home town have adopted the attitude that he was guilty
instead of seeking information to show his innocence. I

Frankly, it appears that Mr. Bunker must seek the aid of the civilian courts
by a writ of habeas corpus unless the Air Force acts promptly and with a due
regard for justice and equity. Ihaveanalyzed the charges to the best of my ability
and as a lawyer [ believe he probably should have his rights litigated in a Federal
court, partieularly if the Air Force does not show some regard for the due process
of law,

I am sending copies of this letter to Mr. Bunker, the attorney who may repre-
sent him in the civilian courts, and several interested citizens in his home town.
I hope it will not be necessary for the accused to resort to such action fqr the
protection of his fundamental rights but unless action of some sort is immediately
taken I shall advise the {:artiea accordingly.

I look forward to a full report on this matter without delay.

Sineerely,
GeraLp R. Forbp, Jr.

Mr. Forp. Since that time, I have gotten more consideration and
so has the boy; but he is still incarcerated. 1 am told that he is
presentlgjto come up before some board which will determine whether
or not his activities since November 3, 1945, are such that he is
unable to decide between right and wrong and, therefore, he ought to
be given a discharge.

I don’t understand that procedure in the Air Force; but apparently
it is being done. ; ;

Now, there are also some other things that the Air Force claims,
and I want to state them. They say that he received some pay
while he was at home during this 3-year period. He admits he
received some pay, but it was back pay that wasn't paid to him
when he was chschal}ed. )

They also say, and this is amusing, that he went back to Selfridge
Field some time in '46; checked in and checked out, after spending
1 night there. That is true; he did. He went back to Selfridge
Field to reenlist, to seeck overseas duty. He got there, and some-



829

time during the day talked to some people; and they said he could
reenlist but they couldn’t assign him overseas. Well, it was late in
the day and he checked to see if he could get some equipment—or
whatever they called it in the Air Force—to stay overnight. They
issued it to him.

The next day, after getting the answer that I indicated, he left.
Here was a man that was for 3 years supposedly a deserter; and he
goes right back to the Air Force base to reenlist.

Well, it is such a sordid <ase, Mr. Chairman, that I cannot help
but come before this committee; and I intend to bring it up on the
floor of the House at the tme this bill comes up for consideration,
because it is a gross example of how military justice can operate.

Mr. Brooks. Would you #all that military justice or injustice?

Mr. Forp. I think you uaderstand what I meant.

Mz, Brooxs. That is riglt.

Mr. Forp. It seems to ma that here is a case of a perfectly honor-
able and upright citizen who bas been deprived of his rights as a
citizen of this country, after having served 3 or 4 years attempting
to defend this country; and anything that you gentlemen can do to
obviate this kind of situation certainly has my wholehearted sympathy
and support,.

We talk about freedom. I ieant to get up yesterday on the floor
of the House and bring this up, but after talking to Mr. Elston, I
decided not to do it. The bill was up yesterday for five hundr2d-
some-thousand men in the Air Furce to be authorized. If they . an't
treat one man better than the creatment this man has goften .
my humble estimation, whoever is in charge is incapable of treat.ng
five hundred-some-thousand individuals. If there are any questions
I will be glad to answer them.

Mr. Brooks. Mr. Ford, we appreciate your statement very mucl,

Mr. Hardy, do you have any questions?

Mr. Harpy. No.

Mr. Brooxks, Mr. deGraffenriea?

Mr. pEGrAFFENRIED. No, sir.

Mr. Brooks. Mr. Elston?

Mr. Ersron. Of course, you understand, Mr. Ford, the very pur-
pose of writing this bill is to take care of cases like that, and all other
cases where there might be an injustice, and to insure to an accused
person a speedy trial. T don’t believe what you have testified to could
happen after a bill of this kind would be passed, because the accused
would be entitled to an early trial, entitled to counsel, entitled to have
pretrial investigation, at which he could be present and have counsel
present; know the nature of the charges against him; have an oppor-
tunity to investigate the matter. All those things we are trying to
take care of in this bill. T think the case that you have cited largely
arises because we didn’t have the kind of bill we are trying to enact.

Mr. Forp. That is right. I am so happy that some action is being
taken, because this kind of situation eannot eantinue withont having
an unfavorable reaction as far as our armed forces are concerned ; and I,
for one, want the armed forces to be looked up to and not to be looked
down at, because the treatment of individuals who are good citizens
of our community.

Mr. Brooks. Mr. Ford, T suggest this: If there are any additional
details that come to your mind, that you might communicate them to



830

Mr. Smiart. We will cheek over the provisions of the bill which was
passed last year to see whether or not there were any omissions in it
which would close up such a situation that you explain. We cer-
tainly thank you very much for coming here. We appreciate your
testimony.

Mr. Evsron. The provisions of the bill, Mr, Ford, are contained in
the Selective Serviee Act which, of course, applies to the Air Force.

Mr. Brooks. Now, if there are no further questions or business, the
«committee will stand adjourned until 10 o’clock tomorrow morning
when we will begin a section-by-section reading of the bill.
~(Whereupon at 12:10 p. m., the committee adjourned pursuant to
reconvening Friday, March 18, 1949, at 10 a. m.)



UNIFORM CODE OF MILITARY JUSTICE

FRIDAY, MARCH 18, 1949

House oF REPRESENTATIVES,
CoMMITTEE ON ARMED SERVICES,
SuscommiTrEE No. 1,
Washington, D. C.

The subcommittee met at 10 a. m., Hon. Overton Brooks (chair-
man) presiding.

Mr. Brooks. The committee will please come to order.

This morning, gentlemen of the committee, we found that one wit-
ness asked for 10 minutes’ time. He is Mr. Thomas King, national
judge advocate of the Reserve Officers Association. Since he has had
the experience of trying cases under the Elston bill, T felt like the
committee would want to hear him 10 minutes.

Mr, ANpERSON. Yes,

Mr. Brooks. So, Mr. King, we appreciate your appearance here
this morning.

Do you have a prepared statement?

Mr. King. No, sir; I do not have.

Mr. Brooks. All right, sir, just proceed, sir.

STATEMENT OF THOMAS H. KING, LIEUTENANT COLONEL, J. A. G,
RESERVE, NATIONAL JUDGE ADVOCATE OF THE RESERVE OF-
FICERS' ASSOCIATION AND PRESIDENT OF THE DISTRICT
DEPARTMENT

Mr. King. My name is Thomas H. King, Lieutenant Colonel,
J. A. G. Reserve, national judge advocate of the Reserve Officers’
Association and president of the District department of that associa-
tion.

There are four points which we feel should be emphasized in this
bill: The judicial council, the law member sitting with the court, the
inactive training duty reserve section under article 2, and the Judge
Advocate Corps in the three services.

Insofar as l;]lw. judicial council is concerned, we feel that for a person
to sit on & military courts-martial case he should have experience with
his subject. If you get a lawyer to handle a matter involving corpo-
ration law you get one who is experienced with corporations and the
law pertinent to it.

If you get a lawyer who is to handle an insurance problem, you want
an insurance lawyer to do it. We feel that there should be military
lawyers concerned with military ecases.

We feel that a man who has no experience in the service should not
say what goes on in the service because he does not have the back-

ground to do it.
{831)
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And we feel that the judicial council as set up under the Elston bill
will be a very practical council. A difficult problem in passing this
particular bill would be that the various sections of the Judge Advo-
cate General's Department would for the next few years be involved
in handling courts-martial under three entirely different systems, be-
cause you had the system in existence prior to the passage of the Elston
bill, and you have the system set up under the Elston bill and you
will have the system set up under this bill,

Furthermore, it is our opinion that by changing the council there
will be rights and privileges which are presently given to the aceused
under the Elston bill which will be taken away.

Under the Elston bill you have set up a council of general officers
with the same privileges as the board of review, and that is to consider
the evidence. Now those people who are more experienced in their
respective positions because of their grade and their time in the service
certainly should be given the same rights as a board of review of lesser
ranging officers.

Now the question of the law member sitting with the court. To
me it is inconceivable that the law member not sit with the court. We
talk about endeavoring to take from command authority the right to
control a court. But what do we do? We take the one man who is
certified by the Judge Advocate General as qualified to sit on a court
and take him out of it.

He is the one man who is not subject to command influence if there
is any, because he has been especially certified to sit as the law member
of that court or the law officer or whatever his title may be.

To us who have tried a few of these cases—and I had the experience
in February of trying one under the Elston bill—it was one of the
greatest pleasures I had, to have a law officer sitting up on that court
who knew what he was doing. While we did not agree as to every
point, we had a very capable man. And while the result of the case
was not to my total satisfaction, I left that courtroom with a definite
feeling that a fair break had been given to the accused.

Now as to the question of the Judge Advocate Corps. I do not
know how the Air Corps functions with its present military justice
system because they have in their 1949 Courts-Martial Manual
adopted the same Courts-Martial Manual as the Army has, using
the Elston law as the basis for procedure, as the basis for sentencing,
as the basis for convictions, and as the basis for the essential elements
of offenses.

They have taken it lock, stock, and barrel. But they have com-
letely dropped off the last four paragraphs which require that there
e a Judge Advocate Corps and that the officer sitting as the law

member be a member of that corps or duly certified by the Judge
Advocate General of the Air Force.

In this case—and I am reliably informed—in no instance do they
have an officer certified by the Judge Advocate General, but the
Chief of Staff has appointed a number of judge advocates, without
the necessary requirement or certificate 31}' the Judge Advocate Gen-
eral that this particular officer is so qualified.

I know that the officer concerned in my case was duly qualified,
(a) by my private conversation with him, and (b) by his demeanor
on the court. But we cannot operate under by guess and by God,
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but we have to have it in the book as it is. Now either they are
operating under the Elston law or they are not.

And I think they should be required to operate under the Elston
law because that law was in effect at the time the statute was passed,
saying that they would take over the military justice system then in
effect in the :

Now the next point that I have been concerned with is in the
Elston law, and it is the only point I do not agree with substantially,
and that is the percentage of officers required to be in the Judge
Advocate Corps. The Elston law says one and a half percent. T do
not see how they can operate with the full requirements with less than
two and a half percent.

The next point—and with that I am going to finish—is the question
of making Reserve officers in inactive status, that is on inactive duty
training, subject to the Articles of War. To me it is a gag if it were
applied not as intended, not as these people say they think it should
be put into effect, but within the letter of the law.

Suppose I come in to my commanding officer—Colonel Wiener—
for a drill 10 minutes late and I have said something down here that
he did not like or the Department did not like. Well, they can
court martial me, put me on an active duty, and hold me because T
was 10 minutes late as the excuse. It is a dangerous thing.

I personally have no objection to being tried by a court martial,
because I am convinced that you get just as fair a break there as you
do with any civilian court in tl);e country. And with the requirements
for an investigation under article of war 70, or whatever it is in the
Elston bill, you have to have an experienced investigator and they
do not kid with you. They get the facts.

They get them by means that we do not approve, that the defense
lawyer will get up before the court and seream his head off about,
but they really get the facts and if you are guilty, I think they get you.

And I think also if you are not guilty they are less likely to convict

ol
e As to this business of influence of courts, my personal experience in
Europe was a very unique one. I sat as a claims commission and not
as one having to do with military justice. I tried several thousand
cases. And I had an office next door to the president of our general
court.

We are very good friends. And I tell you that even if the staff
judge advocate did try to influence him, he had the courage of his
c(f)ir}\rictions, and I think most of them did because they were good
officers.

They had the courage of their convietions to do what they thought
was right. Some of them may not have, but we also have civilians
who do not have the courage of their convictions.

S0, gentlemen, with those tour things, we really feel that the military
being experienced in the military angsthe Navy officers being experi-
enced in Navy activities, should be the ones to make the decision,
with a definite limitation as to the manner in which these people are
ap})ointcd. I like the Elston bill. i

fought for it. [ think this committee did a magnificent job in
preparing it. I think they came out with something good.

Mr. Brooks. Would you think the Elston bill was perfectly adapted
to the Navy needs?

85266—49—No. BT——18
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Mr. Kina. 1 think, Mr. Chairman, that the Elston bill could be
substantially adapted to it. In effect, as to the Army and the Air
Foreces, we think ——

Mr. Brooks. What adaptations would vou make?

Mr. Kina. I frankly am not sufficiently familiar with the Navy
procedure. {

Mr. Brooxs. Of course, I just call your attention to this fact, that
this proposed bill attempts to make a uniform system, and of course
in that case there is bound to be some alterations to meet the needs
of the Navy and the Air.

Mr. KinG. Mr. Chairman, I believe that the Elston bill could be
used by the Navy.

Mr. Brooks. Without any changes?

Mr. Kina. Without any substantial changes or material change.
But I do feel that the Navy does have peculiar problems. Every
commander of a ship, be it large or small, has his own problem. [t
is materially different in the Army than in the Air Force, where vou
m‘? :laubst-nnt‘ially land-based and you are always part of a larger
echelon.

Mr. Brooks. Could I ask you this, then: Do you believe that we
should have a uniform code?

Mr. Kina. I very definitely believe that we should have a uniform
code, insofar as punitive articles are concerned. We do not have the
same system in the Navy nor the Air Force or the Army for command
channels.

We have an entirvely different break-down, necessitated by the type
of organizations that they are. The Navy functions off of the coast
substantially. They are at sea. The Air Force is practically always
land-based except when coordinated with the Navy.

I believe that the Elston bill, with very little change, could be made
available and effective insofar as the Navy is concerned. And I have
had that opinion expressed to me by many of my brother Reserve
officers in the ROA who are Navy officers and with substantially
command experience,

Mr. Brooxs. Any questions?

Mr. pEGRAFFENRIED. As I understand, you feel this, as one of your
objections to this bill: You feel that the Reserve officers on inactive
list should not come within the operation of this bill; is that correct?

Mr. Kina. That is right, sir.

Mr. peGrarreNrien. Is that the thought you had?

Mr, Kina, Yes, sir.

Mr. peGrarreNrizp, They should not come within the operations
of the bill. .

Mr. Kina. That is right.

Mr. peGrarreNriep. That they should really be subject to ecivil
authorities only.

Mr. KiNG. 'f:lmt. is right.

Mr. peGrarreENRIED. Just as any other civilian?

Mr. KinG. I think, though, that the military service has a very
definite system by which a Reserve officer on inactive status can be

roperly taken care of, and that is by a board of fitness which they
Eave at this time, and they can throw him out if he is not a proper
person to be in there. .

Mr. peGrarreNriEp. But for any offenses that he eommits, any

alleged offenses that he commits that might not go to that extent, for
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him to be thrown out, do you think he should be tried before a civilian
tribunal as any other civilian?

Mr. Kinag, That is right, sir.

Mr. Brooks. Suppose you have this case. Say a Reserve officer
over the week end takes a plane out in violation of the orders and
regulations and there is a crack-up and someone is hurt. What would
be your remedy there? Would it be by military or civilian court?

Mr. Kixng. Mr. Chairman, it is a very simple thing for them and for
the Department concerned to put him on active duty for 2 days for
that period of time. He is drawing the pay for those 2 days. He is
doing everything.

1t 1s a question of how the order is written. And he has to volunteer
for it in the first place. He can be put on active duty for 2 days or
1 day or indefinitely. It is a matter of just cutting an order.

Mr. Brooks. You would put him on active duty?

Mr. Kinag. Certainly I would.

Mr. Brooks. For that time.

Mr, Kina. If he is going to perform a military duty, for a couple
of days, and he ought to be in the service. But if he is going down
here in the evening for 2 hours of schooling or attending lecture, as
we did the other night with Dr. Compton, are you going to charge
a man with violation of the ninety-sixth article of war—the catch-all
section—merely because he is late?

I think the proposition of a Reserve officer being subjected to
courts-martial proceedings and being put on active duty pending his
trial ai}d taken away from his civilian occupation is an undue penalty
in itself.

It would crucify most of them to be taken away from their civilian
jobs for 10 days, 2 weeks, or 30 days pending the trial and the service
of a sentence, whereas he can be thrown out if he is not a suitable
officer.

Mr. Brooks. Mr. Anderson?

Mr. Axperson. No questions, Mr. Chairman.

Mr. Brooks. Thank you very kindly, Mr. King.

Mzr. King. Thank you, sir.

Mr. Smarr. Mr. Chairman.

Mr. Brooks. Yes.

Mr. Smart. Before you proceed with a section-by-section reading
of the bill, I have two letters here which I would like to include in
the record. One is from the Air Reserve Association expressing their
appreciation for being offered an opportunity to testify but respectfully
declining and offering this letter wherein they generally emﬁn'se this
bill. I would like to offer it for the record.

Mr. Brooxks. If there is no objection, it will be put in the record.

(The letter referred to is as follows:) :

AR REsERVE ASSOCIATION,
Washington 5, D. C., March 16, 1849.
Hon. Carn ViNson,
Chairman, Commitlee on Armed Services,
House of Representatives, Washington, D. C.

My Dear Mg, Coatrmax: It is the desire of the Air Reserve Association to
express its endorsement and support of H. R. 2824,

The enactment of this bill will do much to stimulate and sustain individual

interest in the Reserve program. Training facilities are a must for any real
Reserve program.  This bill will do much to fill that “must.”
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The association wishes particularly to commend the joint utilization provisions

of the bill. It complies with the resolutions adopted at our national conventions.

Fully aware of the limitations of time on the committee's crowded schedule, {he

association does not request an appearance before the committee feeling that the
expression set forth in this letter will serve the purposes of the committee.

Sincerely yours,
Wintiam C. Lewis,
Erecutive Director.

Mr. Smart. The second comes from Mr. Knowlton Durham, of
New York, who is presently chairman of a military justice committee
of the New York State Bar Association. They likewise decline to
testify, but offer their statement for the record.

Mt;i Brooxks. If there is no objection, it will be incorporated in the
record.

(The letter and statement referred to follows:)

New York 5, N. Y., March 7, 19439.
Hon. CarL ViNson,
Chatrman, House of Representatives Committee on Armed Services,
House Office Building, Washington 25, D. C.

Dear Mg, Vinson: In response to previous correspondence between Mr.
Brooks and yourself with Mr. MeCook, and Mr. Smart’s letter to me of February
25, 1949, T have the honor to submit to you herewith a statement on behalf of the
special committee on administration of military justice of the New York State
Bar Association relative to H. R. 2498, a bill to provide a uniform code of military
justice.

Sincerely,
Kxowrron Duraasm, Chairman.

Marcha 7, 1949,

To the Committee on Armed Services, House of Representatives, Washington, D. C.:

Your chairman has been kind enough to invite this committee to submit its
evaluation of the proposed legislation H. R. 2498, the so-called Uniform Code of
Military Justice.

The special committee on the administration of military justice of the New York
State Bar Association was appointed during the summer of 1946 to make its own
inquiries along lines similar to those then being earried on by the War Department
Advisory (Vanderbilt) committee. Our 14 members are all veterans of the
Army, Navy, or Air Corps who served during one or more wars, and all but two
have been either members of the Judge Advocate General’s Department or at
various times have been detailed to the work of that Office. Through the then
chairman of the committee, Judge Philip J. MeCook, we kept in touch with the
War Department committee.

When the War Department committee's report was published, we found that
while we disagreed with its recommendations in several respects, we were generally
in accord with its approach and premises,

Meanwhile the House Committee on Military Affairs had been condueting its
own inquiry and had issued its report dated August 1, 1046, comprising some 16
recommendations. These were all earefully econsidered by us, and while we agreed
with most of the recommendations, we disagreed with a few, and supplied some
original thoughts of our own.

We submitted our original report to the seventieth annual meeting of the New
York State Bar Association on January 24, 1947, and it was by vote of the mem-
bers present adopted.

Since then the Elston bill affecting the Army before unification has been enacted
into law, and the majority of our recommendations have been disposed of, gen-
erally speaking, in & manner satisfactory to us.

Now, your committee has before it for consideration H. R. 2498, a bill to pro-
vide & Uniform Code of Military Justice, and your chairman has been interested
sufficiently in the proceedings of our committee to state that he would be pleased
to receive our evaluation of the proposed legislation, together with any suggested
amendments. .

For the purpose of this study, Chairman MeCook appointed a subcommittee of
tﬁrﬂé representing each of the three branches of the service—Army, Navy, and

r Corps.
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This subecommittee, on January 29, 1947, in reply to the invitation from Prof.
Edward M. Morgan, chairman, submitted its recommendations in a letter addressed
to the Committee on Uniform Code of Military Justice. That letter is available
to your committee should you desire to see it. We shall not burden the record by
quoting, but it does express our views so succinetly that we urge upon you its
careful consideration. Of course, you are also welcome to our previous publica-
tions, should you desire them.

From first to last we have believed, argued for and emphasized the principle
that the judicial system of the armed services should not be removed from com-
mand control.

The uniform code wisely eontinues the authority to convene the court in the
commanding officer (arts. 22, 23, 24). The initial action on the record after trial
is also taken by the convening authority (arts. 60, 61, 62, 63). These provisions
are substantially the same as present Army and Navy procedure. Provisions for
review by boards of review constituted by the Judge Advocate General (arts. 63,
66) are substantially similar to the present Army system of review. Finally,
there is a wholly new provision for review by a Judicial Council (art. 67) with
provision for appellate counsel (art. 70). Improper interference by the convening
authority or any other commanding officer, with the court or with “any member,
l(aw tbﬂécer, or counsel thereof' is prohibited (art. 37) and is made punishable

art. 98).

In our original report to the New York State Bar Association, above referred to,
we presented a number of objections to reecommendations contained in the report
of the House Committee on Military Affairs (Rept. No. 2722, Aug. 1, 1946).
Our most important objections have either been recognized or otherwise disposed
of to our general satisfaction in the subsequent enactment of the Elston bill.

This leaves for the purpose of our present discussion only the proposed funda-
mental change of separation of courts martial from command, not provided for in
the uniform code nor in the Elston Aet. On this question we know that separation
will be pressed for by its advocates, as it has been by the Vanderbilt Committee,
the American and other bar associations. We urge the contrary view, as we have
from the beginning. We agree with Judge Patterson, who has repeatedly said:

“It would be unwise to have particular functions within the Army carried out
by officers who are independent and separate from command and the responsi-
bilities which go with command.”

We also agree with General Eisenhower, in his statement to members of the
New York Bar at the Lawyers Club on November 17, 1948, that:

“This division of command responsibility and the responsibility for the adjudi-
eation of offenses and of accused offenders, cannot be as separate as it is in our
democratic government,

“Somewhere along the line * * * the man who makes the final decision
must have also on his shoulders responsibility for winning a war; and please never
forget that.”

he success of an Army depends upon its commander. His is the responsibility
to maintain discipline in the command. So also must he bear the responsibility
for the proper administration of the system of justice within his command.

Because we find some abuse of authority gives no sufficient reason for abandon-
ing the cardinal prineiple of unity of command. The uniform code makes pro-
vision for correcting abuses. e believe that H. R. 2498 is a good bill. Tt
retains the best points of the Elston Aet which took a long forward step in reform
of military justice and adds good new points of its own.

We agk that you recommend it for enactment into law.

Respectfully,
KxowrroNn DurHAM,
Chairman, Special Commitlee on Administration of Military Justice, New
York State Bar Association.

Mr. Smart. T would like further to say, Mr. Chairman, that Mr.
Arthur J. Keeffe who presided over a group of gentlemen who prepared
a report relative to Navy justice, known as the Keeffe report likewise
has declined to testify, but I now offer his statement for the record.

Mr. Brooks. Without objection, it is so ordered.

(The statement referred to is as followg:)

SrareEmMenT oF Pror. ArtHUR JouN KererrE, oF CorNELL Law ScHooL

For over 11 years I have been a teacher of law at Cornell Law School in Ithaca,
N. Y. Prior to that time I was for about 12 years a practicing lawyer with the
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firm known now as Milbank, Tweed, Hope, and Hadley at 15 Broad Street, New
York, N. Y. From April 9, 1946, to June 12, 1947, I was president of the General
Court-Martial Sentence Review Board of the United States Navy. 1 took the
job at. Mr. Forrestal's request to give a eivilian review to over 2,000 naval courts
martial and to study the court-martial system and make recommendations for its
reform,  With Felix Larkin, Esq., the executive seeretary of the committee that
drafted this Uniform Code, I was one of two civilian members of an otherwise all
uniformed hoard.

I regret to state that I must oppose the enactment of this proposed uniform
code in its present form. I do this the more reluctantly because of the personal
admiration 1 have for hoth Prof. Edmund M. Morgan, Jr., and Felix Larkin, Esq.
They are the ablest of lawyers and the finest of fellows. Mine is also a reluctant
opposition beeayse there is a beginning in this code of real reform, An effort has
been made to achieve the same procedures in the three services and for the first
time civilian judges are created to give a limited review. In contrast with the
Chamberlain bill of 1920 for which Professor Morgan once fourght so hard, this
proposed uniform code, however, is a sorry substitute,

I oppose the code for two reasons:

1. Lack of Civilian Advisory Couneil,

After an exhaustive study of the courf-martial system, Army and Navy,
Ameriean and British and to the exient available other foreign countries, our
board recommended to Mr. Forrestal that an advisory council be appointed to
draft reform proposals for Congress,

This recommendation was in the highest tradition of the legal profession.
Roscoe Pound of the Harvard Law School many years ago suggested it to the
Ameriean Bar Association. That assoeciation under the magnificent leadership of
William D. Mitchell and with the aid of Chief Justice Hughes and Attorney
General Cummings obtained rule making powers from the Congress for our
Federal courts. Mr. Mitchell is at present chairman of the advisory committee
to the Supreme Court with respect to the Federal Rules of Civil Procedure.
There was a similar Advisory Committee on the Federal Criminal Rules under the
chairmanship of Chief Justice Floyd E. Thompson. 1In the State of New York,
as the result of 8 celebrated law review article of Mr. Justice Benjamin Cardozo,
two similar advisory bodies were long ago established, the Judicial Couneil and the
Law Revision Commission.

The reason why law reform has gone to court rules rather than codes is hecause
codes quickly become rigid, and out of date. The Congress has too many other
important things to do to make changes in legal procedure. A splendid begin-
nliingi\zwm made in the drafting of court martial by Judge Matthew MeGuire for
the Navy.

In my personal judgment the worst thing wrong with this uniform code is its
failure to provide the permanent, independent advisory couneil which onr board
suggested and which the American Bar Association suggests.,

The uniform code does provide for three eivilian judges, and I am happy that
it does, and the annual report of these men and the three } udge Advocates General.
Code 67g is a poor substitute for the informed disinterested criticism that men such
as Arthur Vanderbilt and Matthew McGuire would give the armed services and
the Congress.

A moment’s reflection will convinee vou that this is so, Take any of a myriad
of agencies that the Congress from time to time ecreates. Fach begins zealously
and alive to the public interest., All too quickly each agency comes to associate
as the public the litigants that appear before it. In many cases we have seen the
best agency go quickly to pot because there was not that disinterested civilian
criticism that only a ﬂod_v constituted as the suggested advisory council could
give. Ithink many agenecies in Washington would welcome aid such as we suggest
and I cannot understand why the armed serviees reject it.

Having made the mistake of not appointing an advisory council of distinguished
eivilians to draft this code, the mistake is compounded by sending this code to the
Congress without clearing it with the American Bar Association and other repre-
sentative lawyer and veteran groups.

There can be only one explanation as to why this has not been done. The
armed services do not want any eivilian control if they can avoid it.

Let me call to your attention what an advisory council ean do.

(a) There ought to be one Judge Advoeate Department, not three.

Why have three Judge Advocates General? Why not merge completely at
least the review functions of the three services and save the eountry money and
become more efficient? It should be noted that Mr. Forrestal has suggested some-
thing of this sort for the medical service.
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(b) There should be one top board of Sentence Review.

The code does not provide for a top board of sentence review or clemeney board.
(See Keeffe Report, pp. 230-236.) Presumably such boards are to be set up ad-
ministratively by regulations. (See art. 36.) This means that with no genuine
civilian advisory council, the services will do as they please about such boards: It
is not even provided that the three civilian judges buried in the Department of
Defense need be consulted, though doubtless they would be,  This is most import-
ant because over 75 percent of all conrt-martial cases are desertion or a. w. o. |
and involve difficult psychintrie problems. A citizen army is bound to have many
citizens who cannot make the necessary adjustment. Our board suggested that
this important problem be tackled by a top clemency board headed by a distin-
guished civilian lawyer upon which, in addition to the eclemency officers of the
serviees, there would be an able civilian psychiatrist and penologist.

There is need to study the prison systems of the services and such a top board
of gsentence review would represent a needed cheek on the military prisons. Let’s
not forget what Thomas Mott Osborn found in the military prisons after the
First World War. It would be an invaluable aid to a civilian advisory council
to have such a cheek on the prisons. Where is it?

(e) Are officers treated better than men?

A great deal has been said about officers receiving less severe treatment than
enlisted men.  Though our board reviewed almost every ease of a man convicted
by a naval court martial down to 1 month after VJ-day who was still in prison
when we reached his case, we saw the cases of anly three officers.  We thus could
not say whether officers did or did not receive more favorable treatiment than men
and we pointed out that the problem was difficult and ought to be studied after a
review of the cases (Keeffe Report, pp. 327-333). Nothing has been done about
it. Will the three buried judges do this review with the three Judge Advocates
General? You can be sure that if the Congress does not create the advisory
council, it will never be done.

(d) The effect of each discharge should be studied.

Clemeney has been granted in many cases by both the Army and Navy by
changing a dishonorable discharge to a bad-conduct discharge. This is so much
double talk because so far as our board could discover, there is very little practical
difference between a bad-conduct and a dishonorable discharge. We asked that
the advisory couneil be created to study those discharges so that if & man deserves
some clemeney and his disgharge is to be changed from dishonorable to a better
ticket, he will receive the mercy (Keeffe Report, pp. 318-325). There has been no
advisory council and, therefore, there is not likely to be any correction of this
dreadful injustice. To a man of self-respect, one of these discharges is civil death
because a recipient of either cannot be emploved by the State or Federal Govern-
ment or many corporations.

(e} Should not double jeopardy be abolished? ¢

From the cases our board reviewed we were worried about the prevalence of
double jeopardy in the armed services. An enlisted man gets into trouble. He
is arrested and tried and jailed in the civil courts or his case is heard and he is
acquitted or his sentence is suspended. When he is released by the civil author-
ities he is promptly tried again by the military for the same offense. This is
wrong. In our report we said so and asked that the Advisory Council study this
in all its phases. (See Keeffe Report, pp. 270 to 278.) As you might expect
with no advisory council, nothing has been done and article 14 of this uniform
eode preserves double jeopardy in all its glory. y

h(ﬂ ’Ehe barbarous practice of not dating sentence from arrest continues in
this code.

In case after case our board reviewed, no eredit was given for time the enlisted
man spent in jail before sentence.  Artiele 57 (b) provides that sentence runs from
the date of rendition and 1 cannot see that any credit is to be given for prior
confinement.

In our report we asked that credit be given in whole or in part from the date of
arrest depending upon whether the defendant was confined to quarters or the post
or incarcerated in the brig (Keeffe Report, pp. 182-186). The point is important
as in many cases delay of trial for proper preparation is in the defendant’s interest
and if subsequently convicted he ought to receive eredit from arrest in the sentence
rendered by the trial court, Once more an advisory council is needed.

(¢) Could not an advisory council advise the armed services and the Congress
as to whether the eivil legal work of the services could best be handled by the
judge advoeates or civilian general counsel? )

An advisory council would be of great value to the armed services because
there is a great deal of civil litigation and procurement now handled by civilian
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lawyers in both the Navy and Army and Department of Defense. Ballantine
made a study for the Navy on the office of the general counsel that such an
advisory council could and should follow up.

I have taken the liberty of listing these matters at considerable length to show
the committee that there is no advisory council ereated for the same reason that
the drafting of this code was not done by such an advisory council. The armed
services want a minimum of civilian control, preferably none. 1 don't blame
them. But as former President Herbert Hoover has recently pointed out, the
expenditure of money is so great a factor in our total economy there must be
more, not less, civilian control. In this instance a citizen army is to be left without
informed ecivilian disinterested advice. Above every other reform, the Congress
must insist upon the appointment of a civilian advisory council by the President.
If this be done it will not matter whether the proposed uniform code is enacted or
defeated. The business will then be in competent disinterested civilian hands
and by annual reports and studies the Congress and the Secretary of Defense can
correct the serious defects in this present legislation.

2. Unlike the Chamberlain hilr of 1920, the present uniform code preserves
substantially unimpaired command control of the eourt-martial system, and it
fails to provide the needed impartial judicial review.

The Congress will remember that the Chamberlain bill of 1920, which failed of
passage, proposed that command control of courts martial be eliminated in two
ways: (1) the convening authority or commanding officer was not to have the
right any longer to review the judgment of the court that heard the case; (2)
court-martial cases after they were decided by the trial court were to be reviewed
automatically before three djudges appointed by the President, constituting a
court, of military appeals and located in the office of the Judge Advocate General.
In sharp contrast to the provisions of the Chamberlain bill, the present uniform
code preserves intact the review of the convening authority, not only for clemency
but also for points of law. And while it does create a judicial council, consisting
of three civilian judges and loeated in the Department of Defense, the right to
appeal a court-martial case to this judicial council is badly limited.

t me take up these matters in more detail:

(a) The code leaves unlimited review in the convening authority that makes
the charges and appoints the court.

The convening authority or commanding officer makes the charges againsi the
accused and picks the membership of the court. From the experience of our
board in reviewing naval courts martial, I ean confidently assert that the prinecipal
thing wrong with trials is the fact that the court is so under the domination of the
commanding officer that (here is no trial at all. It is not so much that innocent
men are convicted as that outrageously long sentences are given by the trial court.
The convening authority is not & member of the trial court. He does not see the
accused or hear the witnessqs. Yet the trial court knows that their decision will
be reviewed by the convening authority and the line of least resistance for the
members of the court is to fix a long sentence and let the convening authority fix
the final sentence. This is just the reverse of what should be done. The court
under our American system—the court that hears the accused and sees the wit-
nesses—should follow through and fix the sentence, because it is in the best
position to do so. )

It was the suggestion of Arthur Vanderbilt that this review of the convening
authority on law points be eliminated and that the review power be cut down to
review for clememey only. It has been the suggestion of the American Bar
Association not only that the review be limited to clemency but that the selec-
tion of the court be made by the Judge Advocate General and faken away from
the convening authority. This suggestion is a good one and 1 heartily approve
it. It was the suggestion of our board that the provisions of the Chamberlain
bill of 1920 be followed, and that the review power of the convening authority
for either law points or clemency be eliminateg entirely (Keeffe Report, pp. 189
to 206). This is for the reason that we thought that under the guise of clemency,
a convening authority will actually fix the sentence and the courts appointed by
him would continue to give too long sentences, knowing full well that under his
clemeney power, the convening authority will reduce the sentence to what he
thinks it ought to be. The viciousness of this system has always been the fact
that not all sentences were reduced as the trial court thought they would be.

The difficulty is that the present uniform code preserves intact (arts. 60-64)
the right of the convening authority or the commanding officer to make the
charges against the accused, to appoint the court that is to try the accused, and
to review the sentence passed by his own appointed court.
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There will never be any improvement in court-martial trial procedure so long
as this power remains in the convening authority or commanding officer.

(b) 'Fhe code preserves an unnecessary and expensive bureaucracy in that
boards of review in the offices of the Judge Advocate are unnecessary, wasteful,
cumbersome, and undesirable,

The present uniform code not only provides for review by the convening author-
ity or commanding officer but affer the case has passed him, it is to be reviewed
by boards of review in the offices of the three Judge Advocates General. This
seems to me an unnecessary step and a waste of time and money. An efficient
review would bring the case directly from the trial court to a court of military
appeals such as the Chamberlain bill proposed. The boards of review in the
offices of the three Judge Advocates General appointed by him will be subject
to his control. You cannot expect such boards of review to give that disinter-
ested impartial review that the Congress desires. Like the trial court, under
the domination of the convening authority, the boards of review will be under
the domination of the Judge Advocate General. It is equally undesirable,
Courts should not be under the domination of anyone. The very creation of
these boards of review is most undesirable in that it is proposed to give some
cases only a military review before these boards of review. is perpetuates the
old mistake of unequal review.

(¢) Appeals Under the Code To the Judicial Court Appear To Be For Generals
and Admirals Unless You Get Death.

The present uniform code creates a judicial council of three civilian judees,
but the difficulty is that the same vice that was present before persists. he
great virtue of the Chamberlain bill was that the case of every man was reviewed
automatically before a court of judges appointed by the President. This was
our suggestion (Keeffe Report, pp. 216—222[_;. There is no reason why the three
judges cannot be expanded to five or seven if need be, and all the cases heard
automatically by them.

The Congress should realize that over 75 percent of the cases are desertion or
a. w. 0. l. and there are very few points of law in them. I would think that the
officers of the Judge Advocate General’s Department would be much more
profitably employed in preparing cases for the judicial council. Why give the
double review? The time consumed by the convening authority and these
boards of review is a waste of time and money, Certainly the work of this
court will not be greater than the United States Cireuit Courts of Appeals for
the Second Cireuit of or the United States Court of Appeals for the District of
Columbia. If it is to receive the pay and rank of a United States cireuit court,
it ought to do the work of such a court. I am sure five judges could do it, sitting
in panels of three judges as the circuits do. Why not do this? I cannot believe
there is any merit in any suggestion that boards of review are necessary to cut
down the volume of cases. Our board reviewed over 2,000 naval courts martial
from April to September. It can be done adequately by a five judge civilian
court if it organizes right and goes to work.

Under the present uniform code, who can be sure who is given an unqualified
right to bring his case to the judicial council? Unless you have been sentenced
to death, the only ones who are given, under the uniform code, an unqualified
right to have their cases reviewed before the judicial council are generals and
admirals. I submit that this is contrary to the American system and that every-
one regardless of rank should have his case automatically heard before this top
civilian judiecial council. Here again we see command influence in operation.

(d) The Code Lets the District Attorney (JAG) Decide What Cases To Appeal
To The Judicial Couneil,

The Judge Advocate General is not., and by the nature of his office and appoint-
ment, eannot be an impartial judicial officer. He is in as inconsistent a position
as a commanding officer or convening authority. He is to enforce discipline
and he is to give defense, It is for this reason that the English in their reforms
have provided that the Judge Advocate General be a civilian appointed on the
recommendation of the Lord Chancelor and be responsible to him.

Significantly, in order to reduce this conflict the English have removed the
Judge Advocate General from the control of the Secretaries for State and Air,
The committee headed by Justice Lewis declared that the prosecuting and defense
sides of the office of the Judge Advocate General's office must be completely
separated. This recommendation of the Lewis commitfee follows and approves
the similar recommendation of the prior Oliver committee. And the recommenda-
tion has actually been put into effect. See Report of the Army and Air Force
Courts-Martial Committee of 1946 published in January 1949, Prefatory Note
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and paragraphs 107 and 109 and 115 to 120. The prosecution seems to be placed
under the Adjutant General of the British Army for purposes of discipline and
general administration. And the English have under consideration changing
the name of their Judge Advocate to “Chief Judge Martial” ince in the future his
duties are to be purely judicial and his title is “confusing and misleading.” See
paragraphs 30 and 114 of the Lewis Committee. The English also are considering
changing the name of the trial “Judge Advoeate.” The suggestion is to eall the
Trial Judge Advocate, the “Judge Martial,” or “Deputy Judge Martial.”
(See par. 197 of the Lewis committee report.) This present reform carries out
the program of the Oliver committee appointed when tﬂe English Prime Minister
was a Conservative.

To all intents and purposes there is no difference between the Judge Advocate
General and a distriet attorney in civilian life. Yet, despite this basic conflict
of interests, the uniform code in article 67 (b) (2) provides that the Judge Advocate
General may order forward to the Judicial Council for review, such cases s he
pleases. This strikes me as very bad. This means that if you are given a death
sentence or vou are a general or an admiral or vou are a man whose case interests
the Judge Advoeate General, you can have yvour case appealed to the three civilian
judges appointed by the President.

From what I have seen of review of courts martial, I say to you that the time
hias come when review should be given to every ease equally and without depending
upon the action of anyone., When national defense is so necessary that we have
to have large citizen armies, the least that this Congress can do for the parents of
American youth is to see to it that the case of every one of them who is convicted,
be reviewed before a top civilian court, [ say expand the Judicial Council to
five judges and give review to every one alike.

(¢) The code provision for review by petition is a phony. 1t is for the wicked
and well connected, not for GI Joe.

There is a third way by which a case can be reviewed by the Judicial Council
after it has been unnecessarily reviewed by the convening anthority and a board
of review in the offices of the three judge advocates. Article 67 (b) (3) provides
that upon petition of the acoused, the Judicial Council ean grant a review. [ call
vour attention to the faet that the eode significautly does not tell us who is to
make this petition. In my short tour of duty with the Navy, I saw the cases of
very few defendants that were highly educated men. They were very young
men, and in most cases very poorly educated men. They were men who were in
trouble largely beeause of bad home environment, They were the children of
divoreed parents, and the real poor and neglected in Ameriea. These men, if
they are to exercise the right to appesl, to file a petition to the Judicial Couneil,
will have to have assistance. The only ones who will not require assistance are
the wicked and the well connected. This method of providing an appeal by
petition will result in the wrong kind of eases going to the Judicial Council and
the right kind being buried in the Board of Review in the office of the Judge
Advocate General.

(f) The code does not provide for a chief defense counsel.

0 be sure that every case is presented to the Judicial Couneil, it was the sug-
gestion of our board, based on our experience in reviewing the cases, that there
should be created a chief defense counsel. (Keeffe Report p. 254). Such an
officer, and not the Judge Advocate General, should have the responsibility of
appealing eases to the top civilian ecourt. It is too much to expect any Judge
Advocate General, no matter how well intentioned and no matter how capable,
to act in two eapacities like Pooh Bah. It is like asking the district attorney to
appeal the case of a defendant that he has convieted. If we have a chief defense
cotnsel appointed by the Seeretary of Defense, there is good reason to suppose that
the chief defense counsel will present to the civilian court the points that should
be presented in the defense of every man convicted by a court martial, If he fails
to do 50, he has failed to do his specifie duty. .

{p) The code does not insure appeal to the United States Supreme Court for
Gls and Gobs.

Furthermore,-in our report we called attention to the fact that throughout the
war there were no cases appealed to the Supreme Court of the United States with
respect to any American boy, It is a curious thing that our highest Court has
heard cases with respect to Yamashita, Homma, and the German saboteurs, but
not one case—except for the recent Hirshberg ease—of an American boy.

In my judgment this is one of the greatest reflections upon the Ameriean court-
martial system and in my judgment we will never have cases appealed to the
Supreme Court of the L?nit-e(i Btates unless we have a chief defense counsel echarged
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with the duty of appealing to the Supreme Court of the United States such cases
as in his judgment, he deems appealable. Tt is not that the services are opposed
to giving an enlisted man a fair trial. The vice is that the system lodges appeal
in the Judge Advoeate General, If the system were changed so that a chief
defense counsel were charged with this duty, he eould be depended upon to do it.
I have the highest respect for the officers of the armed services and 1 know no
hody of men that ean be better trusted to do their duty, However, it might be
well to have the chiel defense counsel a civilian. Onee we change this court-
martial system so that a chief defense counsel is created and is free to act, we will
see appeals brought to the Supreme Court of the United States from courts-
martial convictions as they should be, instead of being buried in the offices of the
Judge Advoeates General. The convietions that we have read about at Litchfield,
the recent convictions that we have read about in the American district in Ger-
many, arising out of the Malmedy massacre (see New York Times for Wednesday,
March 2, 1949), indicate thatthere are cases that should be brought to the Supreme
Court of the United States.

In my own experience, we had a group of cases involving alleged rape in the
sugar eane in Hawaii which should have been appealed to the Supreme Court of
the United States and were not. In fact, the recommendation of Felix Larkin,
Esq. and myself that the convietions in those cases be set aside has not yet, so
far as 1 know, been followed, and our request that those cases—in the event
convietion was not set aside—he referred for study by a commitiee of the American
Bar Association has not been honored, There were other cases that our board
reviewed involving difficult judicial points which should have been reviewed
in the Supreme Court of the United States and were not. Mr. Larkin and T
made similar recommendations in respeet to these and so far as | know, nothing
has been done to set aside the sentences. Clemeney was extended, but the con-
vietion remains and this i a great injustice. To my way of thinking, a chief
defense counsel is an absolute necessity. Along with the creation of such an
office should go a change in the outmoded method of appeal of a court-martial
case into the Supreme Court of the United States, Such cases cannot be appesled
except by filing a writ of habeas corpus in a district court of the United States and
appealing from the district court to the circuit and then applying by writ of cer-
tiorari to the Supreme Court of the United States. Our board asked this be
corrected but nothing has been done so far as T know and this code does not change
matters. (Keeffe Report. pp. 251-253.) The least that should be done is to give
the chief defense counsel the right to appeal fo the United States Court of Appeals
for the District of Columbia or directly to the Supreme Court of the United Etates
by certiorari.

(h) Having sabotaged the judicial couneil in limiting its right to hear appeals
in every case, the code! completes the job by limiting it to points of law only.

Another difficulty in the judicial council, as set up on the present code, is the
fact that the judicial council can review only matters of law. The experience
of the Army with ifs boards of review has been very bad. It has been difficult
if not impossible to tell what is a question of fact and what is a question of law.
The result is that review by the boards of review of the Army has been particulaily
eriticized. The present code permits an unlimited review before the boards of
review, but in ereating the new judicial council, it perpetuates the vice that was
present in the old Army boards of review. It imits the judicial eouncil to review

uestions of law and chains the judicial couneil to the facts as found by command.

his is not the kind of civilian review that we ought to have, We reviewed cases
where we thonght that confesgions had been extorted from the accused by torture,
15 the obtaining of a confession by extortion a question of fact or a question of
law? Cases of that sort are bound to be diflicult to review and the statute should
be drawn so that the judicial council has an unlimited right to review questions
of fact as well as guestions of law, (See article by Samuel Morgan, December
1946 Atlantic Monthly and Keeffe Rept., pp. 226-227.)

4. ?;he only hope for real reform of courts martial is to ereate an advisory
council.

From what I have said, it seems clear to me that there is no hope for an ade-
quate thoroughgoing reform of the court-martial system unless a permanent
advisory couneil is created as suggested by our board (Keeffe Rept., pp. 2-5,
introduction) and the American Bar Association.

The hope of those in the armed services who oppose reform is that those of us
who are informed and interested will lose interest and fire out. It is a severe
personel sacrifice for busy lawyers and busy men to take the time 1hat is necessary
to present the civilian point of view on reform to the Congress, The Congress
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should recognize that we are a scattered group and the matter should not be left
in this way. The American Bar Association proposes, in line with the suggestion
of our board, that there be a permanent independent advisory council of lawyers
appointed by the President. Over and above every other reform, 1 again urge
upon you the importance of creating this advisory council so that the disinterested
opinion of men like Vanderbilt and MeGuire and the rest can be brought to your
attention,
Respectfully submitted.
Arraur Joun Keprre.

NOTE

I call the attention of the committee to article 106 of the uniform code under
which as I read it “any person in time of war” becomes subject to court martial.
Article 106 applies by its terms to “any person’ who is “in or about any shipyard,
any manufacturing or industrial plant, or any other place or institution engaged
in work in and of the prosecution of the war by the United States.” Unless this
is not “time of war' as meant by article 106, it would take effect today on enact-
ment. In any event during the last war it would be difficult, it seems, to find
anyone in the United States not subject to this broad and dangerous language.
With double jeopardy the vogue then, most civilians in wartime would be subject
to both civil trial and court martial. This language should be torn out by the
roots.

Mr. Smarr. Justice MeGuire has forwarded his recommendations
to the committee and you will find that they are included in the list
of questions which I have prepared for you.

Mr. Brooks. Now, Mr. Smart, I would like to ask you this question:
Have the services indicated whether they desire to designate someone
here during the reading of the bill and if so who do they want to have
present?

Mr. Smarr. [ think this is the situation which we should under-
stand, Mr. Chairman, This bill comes here from the National Mili-
tary Establishment. You will recall that Mr. Forrestal, the Secretary
of Defense, appointed the committee which has prepared this bill so
that as far as we now know it represents, in the main, the complete
agreement of all the services.

As I have previously indicated there are points of difference, which
Mr, Larkin will point out during the hearings, and on which depart-
mental witnesses should and must be heard. So far as representation
is concerned, the Navy is represented today by their Judge Advocate
General, the Air Force is represented by Colonel Maxey who sat with
the working group, and the Army is represented by Colonel Dinsmore
who likewise sat with the working group.

In addition, the Navy representative, Col. John Curry of the
Marine Corps, represented the Navy during the working group con-
sideration and he is here.  So I think you have a very good representa-
t.Lnn of the three services here today, in the event you want to question
them.

Mr. Brooks. Since that is the case, T think it would be appropriate
for the committee to go into executive session in reading the bill
section by section. And we want the representatives of the services
as indicated to be present for that purpose.

Mr. Smart. May we go off the record.

Mr. Broogs. Yes, off the record.

(Disecussion off the record.)

Mr. Brooxs. It has been pointed out that there is no fundamental
need for an executive session, so we will just proceed to read the bill
without an executive session. I think that is much better.

Mr. AxpersoN. Mr. Chairman, is it your plan now to start with
the reading of the bill?
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Mr. Brooxks, Yes.

Mr. Anperson. I had three or four questions here I wanted to ask
Mr. Larkin or Professor Morgan.

Mr. Brooxs. Mr. Smart tells me Professor Morgan will be back.
And he especially wants to be heard on certain particular articles.
If there is no objection we will start reading the bill, and I will ask
Mr. Smart, if he will, to read article 1, following which we will take
up the disputed portions and interrogate any witness we want, and
then pass on to the next one.

Mr. Ssart. Mr. Larkin has a question, sir.

Mr. Larkin. Not a question, Mr. Chairman, but before we start
with the reading there are one or two things I would like to bring to
your attention which I think might be helpful in connection with the
reading of the bill,

We have available for the members of the committee a staff study
which was prepared for the Military Justice Committee. In view of
the diverse number of views you have heard on every article from the
various witnesses who appeared, you may desire to do a little additional
research of your own and in that connection I think this study which
the staff of the committee that drafted the Uniform Code had before
it and considered might be very helpful.

This study was not prepared for publication, and it has not been
edited for publication, amruccasionally ou will find in the different
briefs questions raised which subsequently are answered in the code.
But it is the only complete study on a comparative basis,

Mr. Brooks. Do you have some of them available here?

Mr. LarkiN. Yes.

Mr. Brooks. Suppose you give them to Mr. Smart for distribution
to the members of the committee.

Mr. LArkIN. Yes, that is a comparative study of the Articles of
War, and the Articles for the Government of the Navy with an
explanation in each case of the differences. This study was completed
before the committee started its deliberations. They had it before
them and it gave them all the pertinent information on each and
every point that we could find, showing the differences and the prob-
lems involved, the suggestions and recommendations that had been
made by various groups, and in each instance it pointed out the change
that had been made in the Articles of War by the Elston bill.

So it is a fairly complete reference work. And as I say, if you care
to go to sources on any one point, it will be particularly helpful to
vou, I am sure,

Mr. Smart. I would like to say, Mr. Chairman, I think the com-
mittee will find an additional presentation of the code which I will
now issue to each of the members, very helpful throughout these
hearings because at the close of each article and section of the bill it
includes a notation showing you exactly where that article or section
came from, the particular article of war, the particular article for the
government of the Navy, and following that you will find comments
as to the attitude of the working group and also the policy group.

I think, rather than to use this large reference, to which Mr. Larkin
refers, unless you have some very knotty problem, it will be much
better to use a copy of the bill as to page and line and follow it in this
other document which I will distribute.

Mr. Larkin. If you will indulge me 1 more minute, Mr. Chairman,
I would like to acknowledge on behalf of the National Military Estab-
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lishment and our office particularly for the record the debt that we
owe Mr. Smart, your extremely capable professional member.

As you know, Mr. Smart sacrificed a great deal of his time, I think
his vacation too, to join in the daily debate we had all last summer and
all last fall on this whole subject. His advice and counsel was in-
valuable to us throughout our whole deliberations.

I point out this: None of the errors or mistakes you may find in the
code are Mr. Smart's. They are all ours. -

Mr. Smarr. Mr. Chairman, I think it well to keep the record
exactly straight on this point. I appreciate the kind things Mr,
Larkin has said. You will probably remember that Mr. Forrestal
extended me an invitation to sit as an observer with his committee.

Our committee granted me that permission. 1 sat solely as an
observer and with the frank understanding that I was in a position to
criticize any word, every word, every line, and every article of the
bill after it got here.

: I merely sat in an effort to be helpful if T could be, and T hope that

WASs.

Mr. Brooks. Now, Mr, Smart, the committee knows that you
were there and sat in on every portion of the writing of this proposed
law. Would you rather make a statement, that is a general state-
ment, in reference to your studies or would you prefer to do it section
by section?

Mr. Smarr. I think whatever assistance T can give the committee,
Mr. Chairman, would be far more effective on a section by section
consideration of the bill rather than by a general statement. 1 think
vou have heard all the general statements you want. It is time to
get down to business now.

STATEMENT OF FELIX LARKIN, ASSISTANT GENERAL COUNCIL,
OFFICE OF THE SECRETARY OF DEFENSE

Mr. Larkiy, For the record, Mr. Chairman, my name is Felix
Larkin. I am the Assistant General- Counsel in the Office of the
Secretary of Defense. I served as executive secretary to the com-
mittee on the Uniform Code of Military Justice and was chairman of
the working group that did the initial studies and developed this com-
parative st-uﬁy and the various other mformation we have here for

ou.
¥ Mr. Brooxs. I would think, Mr. Larkin, again, in reference to you,
that the committee would rather proceed Wiﬁl the section by section
discussion of the bill.

Me, LargiN. Yes.

Mr, Brooks. Since they have received so many general statements
already. But I know of your work, too, in reference to the bill and
we certainly want to hear from you on every critical point.

Mr. Larkix. I think the most efficient way and the most expedi-
tious way is just go through it section by section, as you suggest.

Mr. Brooks. All right.

Now do you have the analysis, Mr. Smart, that you referred to
yesterday?

Mr. Smarr. That is it. The typewritten document which is before
you.

With your permission, Mr, Chairman, I am ready to start with
article 1 of the bill.
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Mr. Brooxks. All right, sir. Just proceed.
Mr. SmarT (reading):

Armicue 1. Definitions.

The following terms when uged in this code shall be construed in the sense
indic:i.hed in this article, unless the context shows that a different sense is intended,
namely:

{1) “Department’ shall be construed to refer, severally, to the Department of
the Army, the Department of the Navy, the Department of the Air Foree, and,
except when the Coast Guard is operating as a part of the Navy, the Treasury
Department;

2) “‘Armed foree' shall be construed to refer, severally, to the Army, the Navy,
l[_i'lp. .-:lir Force, and, except when operating as a part of the Navy, the Coast
auard:

(3) “Navy" shall be construed to include the Marine Corps and, when operat-
ing as a part of the Navy, the Coast Guard;

(4) “The Judge Advocate General” shall be construed to refer, severally, to
The Judge Advocates General of the Army, Navy, and Air Force, and, except
when the Coast Guard is operating as a part of the Navy, the General Counsel
of the Treasury Department;

(5) “Officer’” shall be construed to refer to a commissioned officer including a
commissioned warrant officer;

(6) “Superior officer” shall be construed to refer to an officer superior in rank
or command;

(7) *Cadet'’ shall be construed to rafer to a cadet of the United States Military
Academy or of the United States Coast Guard Academy;

(8) “Midshipman' shall be eonstrued to refer to a midshipman at the United
States Naval Academy and any other midshipman on active duty in the naval
service

(9) ““Enlisted person’ shall be construed to refer to any person who is serving
in an enlisted grade in any armed foree;

(10) **Military’’ shall be construed to refer to any or all of the armed forces;

(11) *“*Aceuser’” shall be construed to refer to a person who signs and swears to
the charges and to any other person who has an interest other than an officiad
interest in the prosecution of the accused;

(12) “Law officer” shall be construed to refer to an official of a general court
martial detailed in accordance with article 26;

(13) ‘‘Law specialist’” shall be construed to refer to an officer of the Navy or
Coast Guard designated for special duty (law) ;

(14) “Legal officer’ shall be construed to refer to any officer in the Navy or
Coast Guard designated to perform legal duties for a command.

References: first article of war; title 1, United States Code, section 1
(1946) (words imparting singular number, masculine gender); N. C.
and B., appendix B-73.

Commentary: The definitions in this article pertain only to this
code. In the interest of economy of draftsmanship certain words,
such as “The Judge Advocate General,” have been given special
meanings.

For the purpose of this code the Marine Corps and, when operating
as part of the Navy, the Coast Guard, are considered part of the naval
armed force. The term armed force includes all components.

A provision as to masculine and feminine gender is unnecessary in
light of title I United States Code, section 1.

Mr. Brooks. Do you want to make any comment on that, Mr.
Larkin?

Mr. Larkix. I think this general comment should be brought to
your attention: These definitions are designed for this code alone.

hey are not to be understood to apply to these terms in other aspects
or for other military purposes. For instance, the definition of “judge
advocate’ is not a full description or definition of just what the judge
advocate is, but for the purposes of this code we have adopted this
definition.
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So I think you ought to bear in mind that the construction is for
the purposes of understanding these terms when they appear in the
code for the purposes of military justice and not for all purposes.

Mr. Evston. Do you not think maybe it would be a good idea, Mr.
Larkin, to begin your article 1 with the words “for the purposes of this
code the following terms when used in this term should be construed,”
and so forth?

Mr. Larkin. 1 think we have the same effect, Mr. Elston, by our
commentary. Incidentally, I would like to offer it for the record and
I would like to offer it each time we discuss an article.

I think it will supplement the testimony we have had on all the
articles and will make for a much fuller legislative history on the
specific and intended meaning of each provision. And by putting in
the record the reference and the commentary we will have a legislative
history which will make it very much easier for the drafters of the
manual if this bili ever becomes law.

Now, if you will notice under the commentary of article I the
notion I just mentioned is contained. I will read the first paragraph:
“The definitions in this article pertain only to this code. In the
interest of economy of draftsmanship certain words, such as ‘the
Judge Advocate General,” have been given special meanings.”

It was for the purposes of economy rather than having to insert
additional language here and in each and every place throughout the
code, that definitions of this type were used.

For instance, an example would be wherever we speak of the judge
advocate we intended to mean the general counsel of the Treasury
for the purposes of the Coast Guard in time of peace. Instead of
repeating time and time again the full, complete coverage of the word
it makes for economy in draftsmanship if we just define it. So I
think it is unnecessary.

Mr. Brooxks. Your commentary refers to the fact that the Marine
Corps, which operates as a part of the Navy, and the Coast Guard
are considered part of the naval armed force,

Mr. Largix. Yes.

Mr. Broors. But that is in time of war.

Mr. Largin. Insofar as the Coast Guard is concerned?

Mr. Brooks. Yes, insofar as the Coast Guard is concerned.

Mr, Larxin. That is right.

Mr. Brooks. What about in time of peace?

Mr, Larkin. In times of peace, the (goa.st Guard by the terms of
this code will operate under this code. That is something that T
do not think has been clearly brought out here. The present situation
as you know is that in time of war when operating with the Navy the
(loast Guard are under the Articles for the Government of the Navy.

However, in peacetime they have their own disciplinary laws which
are a substitute for the Articles for the Government of the Navy.

Now we were conscious of that difference. We were also conscious
of the fact that the Coast Guard at the present time has recodified
their organic legislation and it is before the Committee on Merchant
Marine and Fisheries, | think, for consideration.

In that recodification they were also recodifying the disciplinary
laws that apply to them in peacetime.

Since we are trying to provide a code that was as uniform as possible
we were anxious to have the Coast Guard come in under it and not
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}m\'c them still remaining in peacetime under separate disciplinary
aws.

For that reason the Coast Guard was invited to join our deliberations
and they sent a representative. IHe sat in throughout our working
group hearings. It is provided here that the Coast Guard in time
of peace and war is subject to this code and they frecly consent and
join in the support of it.

So the effect of this code is not only does it cover the Army, Navy,
and Air Force and the Coast Guard in time of war, but in time of
peace as well.  So there is now one military justice system for all of
the armed forces in peacetime and in war.

Mr. Evston. At the outset I would like to ask Mr, Larkin this
question: Did your committee take into consideration the recom-
mendations of the Hoover Commission insofar as the services are
concerned, to see whether or not the enactment of this bill might in
some manner conflict with some subsequent legislation that Congress
may enact to ecarry the provisions of the Hoover report into effect?

Mr. Larkin. The Hoover report had not been released during most
of our deliberations and it was not until the very end that we had
some of those task force reports. We did consider it—not very
carefully because the possibility of those recommendations being
eim(-l.ml by the Congress are speculative as are all other proposed
changes.

But as far as we can see this code would not interfere with proposed
changes in the National Security Act or would not be inconsistent
with them.

Mr. Brooks. Of course, even if the recommendations of the
Hoover Report which were made yesterday regarding the Army
engineers were put into effect, they could still come within the pro-
visions of this title.

Mr. Larkin. Yes, sir.

Mr. Smarr. That is vight.

Mr. Axperson. Mr. Chairman, I was not present, unfortunately
when Mr. Spiegelberg testified the other day, but I think he furnished
each member of the committee with a letter and his recommendations.
I note that he had a recommendation for two additional definitions
in article 1. Do you have any comment, Mr. Smart, on that?

Mr. Smart. May I say this, Mr. Anderson, in regard to that
inquiry. Mr. Spiegelberg’s criticism of the bill goes to the present
method for selection of courts. That begins with article 22 of this bill.

In other words, if the committee should decide to amend article 22
in accordance with his recommendation, then it will be necessary to
come back to article 1 and insert those. But until we get to article 22
that is not a matter of issue.

Mr. Axperson. I see. Thank you.

Mr. Brooks. Now reference was made the other day, too, to sub-
section 11, in reference to the wording of that subsection regarding
the meaning of the word “accuser.” Does anyone care to make any
comment on that? _

Mr. Larkin. 1 might supply this information on that, Mr. Chair-
man. When we studied the Navy and Army systems we found a
difference in the manner of preferring charges and specifications.
That is provided in the later articles of the code which we will come
to as we read the code.
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But by virtue of the difference in the two procedures the standard
definition of an accuser as heretofore employed by the Army might
well have caused or resulted in this incongruous situation, that the
Navy commander who convened the court would have been dis-
qualified by virtue of the definition.

In other words, the definition substantially is that anyone who
prefers charges is ineligible to appoint the court or sit as & member
of it. Now the Navy system did not heretofore have a preferring of
charges initially as the Army system did. The preferring of charges
took place after the investigation was concluded.

And the preferring or refering of charges and the convening of
the court was a simultaneous action. Now under the strict definition
of accuser we were afraid there might be a possibility that the Navy
commander could not have, by virtue of the official signing of the
charges themselves, qualification. He would have been disqualified
by virtue of being a technical accuser.

So for that reason we have changed it around a little bit. But the
complaint in this connection was that a commander who was dis-
qualified could order a subordinate to prefer the charges. Well, that
I think overlooks a present regulation providing that no commander
can order any subordinate to prefer charges at all.

The persons who prefer the charges or refer them to trial and
appoint courts are required to do so on their own initiative and on their
own independent judgment and not at the order of anybody else and
this definition does not change that at all. I do not have any fears
on that score.

Mr. Brooks. Mr. Smart, do you have a comment?

My, Smart. I want to state to the chairman that Admiral Russell,
the Judge Advocate General of the Navy, has a comment.

Mr. Brooxs. Admiral Russell, do you have a comment on that?

Admiral Russenn. Yes, sir. 1 think subsection 11 relates to article
30. 1 would suggest that it be left or marked when we take up that
article, for this reason: I have a feeling that we are confusing pleading
with what might be termed a complaint. We do not want to get
somebody into the business of pleading who is not competent to draw
up exchanges and specifications.

Mr. Brooks. If there is no objection, we will wait until we reach
article 30. Are there any further questions regarding this article?

Admiral RusseLL. 1 have one more comment to make, sir, for the
record.

Mr. Brooxks. All right, Admiral.

Admiral Russuri. Under the existing law the Coast Guard operates
as a part of the Navy in time of war or when the President shall so
direct. In other words, it is not quite accurate to say that they are
never a Eart- of the Navy in time of peace. Actually they became a
part of the Navy before we went to war, in World War 11.

Mr. AxpersoN. Do you think that would require a change in one
of these definitions?

Admiral Russerr. No, sir.

Mr. Smart. No.

Mr. Brooxs. They still come within the terms of the code, as I
understand it, regardless of whether they are actually in the Navy or
under the Treasury Department as presently written?

Admiral RusseLL. Yes.
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Mr. Smarr. That is correct, Mr. Chairman. In time of war or at
the direction of the President they are attached to the Navy.

Mr. Brooks. Yes.

Mr. Smart. They will then follow the Navy jurisdiction and will
follow the same code.

Il\’[l;. Brooxs. But will still be governed by the same, identical
rules?

Mr. Smart. That is right. But in peacetime instead of bein,
under Navy courts-martial jurisdiction, or when not ordered attache
to the Navy by the President, they will try their own cases with
Coast Guard personnel under this same code, whereas today if the
Const Guard has a serious offense of any type it must refer the case
to the eivilian anthorities, to the Federal court and district attorney,
and then worry with it for months to see whether or not the fellow
gets tried.

Mr. Brooks. What about the appellate jurisdietion? Would it
be the same as under this code?

Mr. Smarr. Under this code, in peacetime, it goes right on up
through the judicial council to the Secretary of the Treasury, and,
if necessary, to the President.

Mr. peGrarreNriep. Mr. Smart, did T understand you to say
that right now that the Coast Guard, when it is not attached to the
Navy, has no method of courts-martial of its own?

Mr. Ssarr. That is not exactly the case, Mr. deGraffenried. They
do have a method of procedure. Title 14 United States Code provides
they will substantially follow the Articles for the Government of the
Navy for procedare. But when they have a serious case—murder
or rape or something of that character—then they will turn that
case over to the Federal distriet court. Then it is a matter of indiet-
ment and following it through through civilian channels completely
apart from the Coast Guﬂ.ri which by statute, (14 U. S. C. 1) 1s
defined as a military service.

Mr. pEGrarreENRIED, They have no method of their own to handle
serious cases?

Mr. Smarr. That is eorrect, as of today.

Mr. Brooks. Any further questions?

Mr. Harpy. To what extent, then, or will it to any extent, will
this legislation bring the Coast Guard under the jurisdiction of the
Department of Defense with respect to justice?

Mr. Largin. During peacetime they will not be under the Depart-
ment of Defense, except that their cases will be appealable to the
judicial council in the same way as the cases of Army, Navy and
Air Foree.

They will have their own courts with their own personnel. They
will have their own board of review. The Secretary of the Treasury
will have the same function as the Departmental Secretaries.

Their general counsel will have the same function as the judge
advocate general have for their own purposes. But they are kﬁf'ed
in through the judicial council which is this independent tribunal.

Mr. Harpy. So under the final review there would be some tie-in
with the Department of Defense?

Mr. Larkin. Yes, sir.

Mr. Haroy. Even though the Coast Guard is under the Treasury
Department?
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Mr. Larkin. Yes, sir.

Mr. Smarr. That is right.

Mr. Eusron. I notice in some bills we have referred specifically to
the Geodetic Survey. Is that necessary here?

Mr. Larkin. That is in article 2, Mr. Elston.

Mr. Brooks. Well, Mr. Elston, if I may, I would like to ask another

uestion on the Coast Guard before we get to the Geodetic Survey.
ould that be all right with you?

Mr. Eusron. Oh, persons subject to the code, it is in article 2, you
mean?

Mr. Larkin. Yes. Itisin article 2, subdivision 8.

Mr. Brooks. Mr. Larkin, in further reference to the Coast Guard,
as | understand it, this code is so adapted that the Coast Guard will
fit under it for procedure and for trials and for substantive right and
definition of erimes and everything else necessary to try cases and
administer justice, even in times of peace?

Mr. Larkin. That is exactly right, Mr. Chairman.

Mr. Elston?

Mr, Eusron. That is all. He answered my question.

Mr. Smart. 1 would like to ask one question, while we are still on
article 1, 1 do not know that everyone understands the distinetion
between a commissioned warrant officer in relation to the usual type
of warrant officer. That is presented in subsection 5 of article 1:

An officer shall be construed to refer to a commissioned officer including a com-
missioned warrant officer.
For purposes of understanding, T think that ought to be clarified.

Mr, Larkin. The purpose of that definition, as distinguished from
the definition on enlisted man in subdivision 9, is to clarify these ranks
and grades for the purpose of eligibility on the courts which is found in
article 25.

In view of the fact that there is provision for enlisted men, as well
as officers and warrant officers and commissioned warrant officers to
sit on courts we have made the distinction. Heretofore, before the
Elston bill, for the Army and at the present time for the Navy, of
course only officers are eligible to sit on courts-martial. Now the
provision covers all services and for that purpose we thought it neces-
sary to make the distinction.

ow the point is that we have included commissioned warrant
officers because there is such a commission in the Navy where there are
no cominissioned warrant officers in the Army.

Mr, Smarr. Or Air Force.

Mr. Largin, Or Air Force, for that matter.

The Navy has both a commissioned and a noncommissioned war-
rant officer and we wanted to make it clear that when you are talking
about warrant officers a distinction is to be borne in mind and that the
commissioned warrant officer is in the same classification as an officer.

Mr. Brooks. That draws a line, then.

Mr. Larkin. That is right.

Mr. Brooks. Noncommissioned warrant officers would be enlisted
men under this definition?

Mr. LarkiN. Well, they would not be enlisted men because they
are something over and above enlisted men in that they have a warrant
They may originally have been one. However, they are not an officer,
you see, not a commissioned officer.
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Mr. Brooks. Not a commissioned officer.

Mr. Largix. They are the type of personnel with a warrant.

Mr, Broogs. Any further questions on the definition? If not,
we will proceed with article 2.

Mr. SmarT (reading):

Anrt, 2. Persons subject to the code.

The following persons are subject to this code:

(1) All persons belonging to a regular component of the armed forees, including
those awaiting discharge after expiration of their terms of enlistment; all volun-
teers and inductees, from the dates of their muster or acceptance into the armed
forces of the United States; and all other persons lawfully called, drafted, or order-
ed into, or to duty in or for training in, the armed forces, from the dates they
are required by the terms of the call, draft, or order to obey the same;

(2) Cadets, aviation cadets, and midshipment;

(3) Reserve personnel who are voluntarily on inactive duty training authorized
by written orders;

(4) Retired personnel of a register component of the armed forces who are en-
titled to receive pay;

(5) Retired personnel of a reserve component who are receiving hospital benefits
from an armed foree;

(6) Members of the Fleet Reserve and Fleet Marine Corps Reserve;

(7) All persons in custody of the armed forces serving a sentence imposged by a
court-marfial;

(8) Personnel of the Coast and Geodetie Surey, Publi¢ Health Service, and other
organizations, when serving with the armed forces of the United States;

(9) Prisoners of war in custody of the armed forees;

(10) In time of war, all persons serving with or accompanying an armed force
in the field;

{11) All persons serving with, employed by, accompanying, or under the
supervision of the armed forces without the continental limits of the United States
and the following Territories: that part of Alaska east of longitude 172° W., the
I(In.tml Zone, the main group of the Hawaiian Islands, Puerto Rico, and the Virgin

slands;

(12) All persons within an area leased by the United States which is under the
control of the Seeretary of a Department and which is without the continental
limits of the United States and the following Territories: that part of Alaska east
of longitude 172° W., the Canal Zone, the main group of the Hawaiian Islands,
Puerto Rico, and the Virgin Islands.

References: Second article of war; proposed A. G. N., article 5 (a);
Revised Statute, section 1256 (1875), 10 U. S. C., section 1023 (1946),
(retired Army officers); 40 Stat. 87 (1917), 33 U. S. C. section 855
(1946), (Coast and Geodetic Survey); Revised Statutes, section 1457
(1875), 34 U. S. C. section 389 (1946), (retired naval officers); 52
Stat. 1180 (1938), 34 U. S. C., section 855 (1946), (Naval Reserves);
52 Stat. 1176 (1938), 34 U. S. C., section 853d (1946), (Fleet Reserve
and Retired Reserves); 57 Stat. 41 (1943), 34 U. 8. C., section 1201
(1946), (nonmilitary persons outside of the United States); 58 Stat.
690 (1944), 42 U. S. C,, section 217 (1946), (Public Health Service.)

Commentary:

Paragraph (1) is an adaptation of A, W. 2 (a). The term “inductees”
has been added to make the paragraph consistent with section 12 of
Public Law 759, Selective Service Act of 1948, Eightieth Congress,
second session (June 24, 1948), which provides:

No person shall be tried by eourt martial in any case arising under this title

unless such person has been actually indueted for training and service prescribed
under this title * * %

Paragraph (2) is an adaptation of A. W. 2 (b). See article 1 for
definitions of “cadet’” and “midshipman.”

Paragraph (3) is adapted from 34 U. S. C., section 855. The
requirement that there be written orders is added for two reasons.
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First, the applicability of this code to personnel on inactive-duty
training is desirable only with respect to certain types of training,
such as week-end flight training, and the written orders will be used
to distinguish the types. Secondly, the orders will be notice to the
personnel concerned.

Paragraphs (4) and (5) have their sources in 10 U. S. C. section
1023 and 34 U. S. C., sections 389, 853d. The power of the Navy
over Retired Reserves has been reduced.

Paragraph (6) is the present law. See 34 U. S. C. section 853d.

Paragraph (7) is a slight modification of A. W. 2 (e). It follows
article 5 (a) of the proposed A. G. N. by limiting applicability to those
persons who are in custody of the armed forces,

Paragraph (8) is drawn from 33 U. S. C. section 855 and 42 U. S. C.
section 217.

Paragraph (9) is consistent with articles 45 and 64 of the Geneva
Convention on Prisoners of War (47 Stat. 2046, 2052, (July 27 1929)),
in that the prisoners of war are subject to this code and thereby have
the same right of appeal as members of the armed forces.

Paragraph (10) is taken from A. W. 2 (d). The phrase “in the
field” has been construed to refer to any place, whether on land or
water, apart from permanent contonments or fortifications, where
military operations are being conducted. See In Re Berue (54 F.
Supp. 252, 255 (S. D. Ohio 1944)).

Paragraphs (11) and (12) are adapted from 34 U. S, C. section 1201,
but are applicable in time of peace as well as war. Paragraph (11)
is somewhat broader in scope than A. W. 2 (d) in that the code 1s made
applicable to persons employed by or under the supervision of the
armed forces as well as those serving with or accompanying the same
and the Territorial limitations during peacetime have been reduced
to include territories where a civil court system is not readily available.

Personnel of the Coast Guard are subject to this code at all times
as members of an armed force.

Mr. Brooks. Now, Mr. Larkin, we will be glad to have your com-
ments on this article, which I think calls for considerable explanation.

Mr. Larkiy. May we take them up numerically—these sub-
divisions?

In Subdivision 1, in general, we have provided for jurisdiction over
persons in the Regular components, which is a continuation of the

resent jurisdiction. The second part of that paragraph, after the

t semicolon, provides for the jurisdiction of volunteers and induc-
tees, that is, people who either volunteer for service or are drafted
by the selective service law.

And in the third segment of that paragraph, after the second semi-
colon, we provide for all other classes.

Now there has been a considerable amount of comment by the
various witnesses. The first comment I think we should consider is
the question of when volunteers or inductees become subject to the
jurisdiction of the code.

I think there has been a misreading of this by a number of wit-
nesses, particularly those who say that draftees become subject to the
jurisdiction from the dates they are required by the terms of the call,
draft, or order to obey the same. That is not our intention and I do
not believe it is justified from the language.
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There was some doubt in the previous Article of War—Article of
War 2 which covered this same subject as to when inductees were
subject to the Articles of War. Generally I think this latter part has
been construed as the time when they are sworn in or mustered in.
However, it has also been construed as the time when a man starts
his traveling to report for service.

The Selective Service Act of last year specifically provided that as to
these draftees, jurisdiction over them shall not arise until they are
actually inducted. We have adopted that provision and the practice
will continue under this code of trying people who are called or drafted
but who do not report and become draft dodgers by the Federal courts.
The military will not have jurisdiction over them until they are
mdueted.

Mr. Brooks. When you use the term inducted, you mean swearing
in, do you not?

Mz, Larkgiy. Well, when they are sworn in and are available for
service. We have done that, if you will follow me, by inserting in the
second segment here the word “inductees.” Heretofore the Article
of War read:

All volunteers from the dates of their muster or acceptance into the armed
BErvices.

It did not say inductees, but the Selective Service Act—and we have
n}llade a reference to that in our commentary if you look at it—provided
that—
no Eerson shall be tried by courts martial in any case arising under this title unless
ﬂlups tm:;sou has been actually inducted for training and service prescribed under

Now that clearly postponed the jurisdiction until they were actually
inducted or mustered in. And we amended the Article of War 2
by putting inductees in there, in that second section, and by our
commentary show that it is our intention that we follow the Selective
Service Act in that connection.

Mr. Brooks. What, then, does that concluding clause in that
sentence say?

Mr. Largin. Now, the concluding clause in the sentence says all
other than those drafted under the Selective Service Act. As fo the
calling in or perhaps the drafting in of the Reserves to active duty—
the National Guard and any other organizations which may be called
to active duty, as to them since they are already members on inactive
duty and already have been sworn in, why the jurisdiction will arise
from the dates they are required to obey them—TI think the construc-
tion there would be when they actually report for duty or perhaps
when they leave their home on their way to report for duty.

But you see that covers and is intended to cover this other class or
other classes who in some fashion are connected with the military
already or are on inactive duty or are a military group of some kind
like the National Guard who became federalizecﬁr

Mr. Harpy. Do you not get a little confusion there by the use of the
word * inductees” in one place and the word “drafted” in the other?

Mr. Larkiv. Well

Mr. Harpy. It looks like you might be talking about the same

group of people.
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Mr. Larkin, Yes. Well, T think our commentary spells it out.
And this language here—the inclusion of the word “drafted’”—has
been in the Articles of War for many years. It does cover the situa-
tion where some of these other groups are ealled in or ordered to or are
perhaps considered to be drafted—not under selective service, but
nevertheless drafted in some fashion.

Mr. Harpy. In other words, purely from a reading of this thing

ou could interpret that latter part to refer to selective-service
mductees or draftees or whatever you want to call them?

Mr. Larxin, I think you would be stretching it a little bit, Mr.
Hardy, because we started by saying “all other persons,” all other than
inductees, and it is used

Mr. Haroy. Do you define “inductees” to mean only people that
are taken under the Selective Service Act?

Mr. Larkin, That is right,

Mr, Haroy. Your commentary is the only thing that I see here that
would indicate to me that an induectee under the Selective Service Act
could not be included in the latter part of your phraseology.

Mr. Larkin, Well, the Selective Service Aet itself of course provides
that. And, as I say, this is an attempt on our part to adopt it and to
leave, in other words, the inductees or the people who are called for
examination and screening and so forth by the draft boards, to the
Federal courts.

Mr, Haroy, That is just the point I am talking about. Of course
the usage is the thing I am thinking about and not the technical terms
used in the Selective Service Act.

Mr. Broors. Would it be a good idea to include at this point in the
record the reference to the Selective Service Act?

Mr. Larxkin, I think it does become included if you will make a part
of the record the commentary in connection with this code because if
you will note the first paragraph of the commentary spells out the
1dea I have just expressed.

Mr. Brooxs. Let me ask you another question. When you come
down to the last c¢lause, when the National Guard is federalized, do
they not take an oath and are formally inducted?

Mr, Largin. May I ask Colonel Dinsmore, do you know the facts?

Colonel Dinsmore. I do not, Mr. Chairman. I am sorry.

Mr. Brooxs. My recollection was, the last time we federalized
them, they were required to take an oath.

Colonel Dinsyore. I suppose that is undoubtedly true. I will
give you a definite answer on that.

Mr, Brooxks. All right, sir.

Mr. Larkin. Do you know, Colonel Maxey?

Colonel Maxgy. I think I can answer only so far as officers are
concerned. They do take an oath in the federally recognized National
Guard as well as in the State National Guard. They are called to
duty as National Guard officers. Now as to the enlisted personnel
I cannot answer.

Mr. Brooxks. Do they do that initially or do they do that when they
are called into active Federal service?

Colonel Maxgy. Initially.

Mr. Brooxks. Initially?

Colonel Maxguy. Yes, sir.

Mr. Smarr. May I ask a question?
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Mr. Brooks. Mr. Smart.

Mr. Smart. I would like to take the case of a Reserve officer on
inactive duty who gets an order to report to duty and he refuses to
abide by the order. Is he triable by this code or in the Federal court?

Mr. Larkix. I think you have to distinguish that between a call
in peacetime and a call in time of emergency or war.

Mr. Smarr. Let us assume that it is wartime.

Mr. Larkin. In wartime, I think he comes under this code. Is
that right? [To Colonel Maxey.].

' Mr. Haroy. T do not see how you can arrive at any other conclusion
than that he comes under it at any time, from the wording of this last
paragraph. '

Colonel Maxey. May I make one observation. In time of peace
he can only be called for a period of 15 days or less without his consent,
Therefore, if he ig lawfully called, he is subject to the code and the
code so states.

Mr. Haroy. That is right. He comes under this thing as soon as
the call is issued.

Mr. Smart. I think the point to bear in mind is that he is volun-
tarily accepting a Reserve commission and when he accepts that he
accepts the obligations that go with that. So he knows that he can
be called for 15 days in time of peace and if he refuses to obey the
co;nmission which he has voluntarily accepted perhaps he should be
subjeet.

Mr. Harpy. There is no argument about that. But certainly, the
way this thing reads—and I am not arguing as to whether that should
or should not be—if he gets a call for 15 days or whatever it is he is
under the terms of this code from the time that he is supposed to
appear according to his orders, as I read it.

Mr. Larkry. That is right.

Mr. Smarr. Well, assuming that to be true, I think the general
opinion is that that is as it should be.

hMr. Harpy. That is all right with me. T have no argument about
that.

Mr. Smarr. I just wanted to clarify that point, though, for the
record, so there would be no misunderstanding about that.

Mr. Harpy. Iam still not happy about the use of the word“drafted”
in one place and “inductees” in another. I do not think your com-
mentary clears that thing up sufficiently for my purposes.
~ Mr. Axperson. Well, is there any specific example you can give
the committee of an instance where a person might be drafted mto
service other than being inducted under the terms of the provisions of
the Selective Service Act?

Mr. Larkin. Not being a member of the Reserve or the National
Guard or any other Reserve outfit. I do not know of any other way.

Mr. pe GrarreNriep. That last section is just a little bit confusing
to my mind, that is those last few lines there. Thereis a conflict there,
in the last four lines, with what you said just before that:

All volunteers and inductees, from the dates of their muster or acceptance into
the armed forces of the United States.

Mr. Axperson. I think Admiral Russell has something to offer.

Admiral Russent. I was wondering whether it would meet Mr.
Hardy's suggestion to strike out the words “drafted” and “draft.”
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Mr. Brooks. So it would read—

persons lawfully called or ordered into, or to dutyjin or for training in the armed,
Bervices.

Mr. Harpy. Then that would clear up the confusion in my mind.

Admiral RusseLL. If you take out the word “draf ted”, then you
would automatically take out the word “draft” in the last line.

Mr. Harpy. Yes.

Mr. Larkiy. Before you make up your mind on that, T would like
to ask Colonel Dinsmore if he feels that will cause any difficul ty. You
see the words “drafted” and “draft” have been in the articles for a long
time and they were kept in again of course in the Elston Act, in the
amendment to section 2 as provided in Public Law 75.

You can see that incidentally in this big book, if you would like to
look at it, under tab 2, page 3.

Do you think it will cause any confusion, Colonel?

Colonel Dinsmore. Mr, Chairman, we discussed that at some length
in the working group, and I am frank to say that I can think of no case
in which the word “drafted” would be necessary in this article,

We put it in as I recall it because it had been in the Articles of War
for a great many years and no doubt had been useful and we were
afr?ici if we left it out that we might be omitting something that was
usefu

Mr. Brooxs. Colonel, could T ask you this question: Would it be
preferable just simply to add after the word “inductees” in section 1
so that it would read: “Inductees under Selective Service’'?

Colonel Dinsmore. I see no objection to that, Mr, Chairman,

Mr. Brooks. Which do you think would be clearer?

Colonel Dinsmore. That certainly would clarify it; yes, sir.

Mr. Brooks. What do you think of that?

Mr. Harpy. That would take care of it. But T do not want any-
body to be confused in construing selective service inductees to be
covered in this last part under any conditions.

Mr. Larxin. Well, if it is a work of art that we have kept for many

ears and we do not know that it covers any specific instance, I would
ﬂe perfectly willing to adopt Admiral Russell’s suggestion.

Mr. Hagrpy. That would simplify the thing, if it can be done with-
out any trouble.

Mr. Brooks. You heard the suggestion on that. Do you make it as
a motion, that we strike out those words

Mr. Haroy. Yes; I will make that as a motion.

Mr. Brooxs. In article 2, subsection 1, in two instances. All in
favor of that will say “Aye.” All opposed “No.” It is so ordered.

Mr. Smarr. Mr. Chairman, in order that the record be perfectly
straight on that, T would suggest that on page 4, line 19, the word
“drafted” and in line 21 the word ““draft’ be deleted.

Mr. Brooks. That is in H. R. 2498 and not in the annotated copy
that we are looking at.

Mr. Smart. That is right. All amendments will refer to the bill
and not the annotated copy, sir.

Mr. Brooks. That is right.

Let us proceed, then, with subsection 2, if there are no further com-
ments. Xny comments on subsection 2?

Mr. AnxpersoNn. Oh, on subsection 2, yes, Mr. Chairman. That
brings up the question again that I raised in committee the other day.
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Do we refer to ROTC midshipmen there? Are they known as mid-
shipmen when they are taking Navy ROTC training, Admiral Russell?

Admiral RusseLL. That is covered in definition 8, section 1.

Mr. Anperson. I should have raised the question there. It does
definitely cover naval and Army ROTC students?

Admiral Russevn. Yes, sir.

Mr. AnpErsoN. The words “cadets and midshipmen.”

Admiral Russert. When they are on active duty.

Mr. AxpersoN. When they are on active duty and not when they
are taking a course of training.

Admiral Russern. That is right.
| Mr. Brooxs. That would also cover ROTC personnel on active
duty.

Mr. Anperson. That is what I say.

Mr. Brooks. Any further comments? If not, we will proceed to
subsection 3. Any comments on that?

Mr. Etsron. That is the section I think that the Reserve officers
objected to.

Ir. Brooxs. Colonel Oliver objected and Colonel Wiener said it
was not necessary.

Mr. Evsron. 1 think they pointed out that you might have a
Reserve officer

Mr. pEGrAFFENRIED. Mr. King objected to it, too, I think.

Mr. Harpy. That covers ROTC in our various military schools
that are not directly under the Army or the Navy or the Air Force.

Mr. Brooks. Mr. Larkin, I believe we ought to hear from you on
that.

Mr. Larkin. Yes. There has been a good deal of discussion of this
article, Mr. Chairman. I think the committee will understand its
content and intent if I can give you this much background. The
Army, in the Articles of War, has not heretofore provided jurisdiction
over Reserve personnel when they are in an inactive duty status, nor
when they come in for training.

On the other hand, the Navy has had very extensive jurisdiction
over their Reserve personnel who are on inactive duty ancf that juris-
diction is covered in 34 U. S. C. section 855.

Now I think it might be helpful if I just read that section in the

record so you can alf scrutinize it. It is entitled: “Naval Reserve,
Application of Laws Regulations and Orders of the Navy; Disciplinary
Actions:"”
All members of the Naval Reserve when employed on active duty, anthorized
training duty with or without pay, drill, or other equivalent instruction or duty,
or when employed in authorized travel to or from such duty or appropriate duty,
drill or instruetion, or during such time as they may by law be required to perform
active duty or while wearing a uniform preseribed for the Naval Reserve, shall be
subject to the laws, regulations, and orders for the government of the Navy.

Now it goes on with two provisions which are more nearly pertinent
to article 3—A, which has also been discussed at great length by some
of the witnesses. I think I might hold the provisos until we get to
article 3—-A.

Coming upon this wide difference in present procedure, the com-
mittee of course discussed the problem at great length. For Reserves
in general, the Army and Air Force specifically felt they did not need
i'lurtlsdict.ion over their Reserve personnel while they were on inactive

uty.
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The Navy already had widespread jurisdiction over their personnel.
We tried to find out just what the most important point of having juris-
diction over Reserve personnel on inactive duty was, if there was any.

As a result of debates and conferences, it was generally agreed that
we should not have for all purposes and all services jurisdiction over
Reserve personnel when they are on inactive duty—while they are
taking correspondence courses at home or while they are attending
meetings or while they are wearing their uniform on parades and the
various other provisions by virtue of which the Navy now does have
jurisdietion over their people.

The Navy, I think, m the interest of uniformity felt that the most
important circumstance under which you should retain some jurisdic-
tion over Reserve personnel was found in this inactive duty training.

You have the situation that occurs on week ends, with Reserves
coming in for a short eruise. Usunally when naval reservists go on a
cruise 1t 18 a 2 weeks’ cruise and they are on active duty at that time,
so there is no problem. :

But there is some small amount of activity of that kind. But
more important, there is a great deal of activity in the use of aireraft,
Now that is common to the Air Force as well as the Navy, where
Reserve personnel come in for the whole week end, and form in their
units.

The Reserve then trains while on inactive duty, but formally under
instruction and uses planes and in general handles expensive heavy
equipment, It was felt that it is entirely appropriate when they are
acting in that capacity that they be subject to the sactions of the
uniform code if they commit offenses while in that status,

The services who are permitting them to use this expensive heavy
equipment and this dangerous equipment and should have the right
to govern their conduct and their activities under those circumstances.

or that reason, that was the residual amount of jurisdiction that
was retained. The rest of the jurisdiction the Navy now has is
deleted and goes by the board, but that specific amount does remain.

Mr. Brooks. What happens

Mr. Larkin, The Air Force can use it.

Mr. Brooxs. Excuse me——

Mr. Larkin. One more second will clear it up, T think.

Mr. Brooxs. All right.

Mr, Larxin. We specifically did not intend and did not want to
impose court-martial jurisdiction over Reserves on inactive duty
when they are just taking correspondence courses or coming to meet-
ings or wearing their uniforms or under these various other cir-
cumstances,

In order to clarify that, we put in this extra provision: That when
they voluntarily come in under written orders they become subject
to the code. The written orders we contemplate would spell out
the voluntary nature of this type of duty and the fact that they
become subject to the military code, and if they are unwilling to do
that they do not come on duty.

We have provided this additional provision of notice and written
orders so that in the absence of them, when Reserve personnel come
to a lecture at night, a meeting, or they take their correspondence
course or wear & uniform, they would not be subject to this code.

The intent of the language used is spelled out in the commentary,
under the third pa.mgrap?.
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The complaint has been made that such jurisdiction over Reserves
on inactive duty would cause the Reserve organizations to disintegrate
and make them unpopular, that the members would not wish to con-
tinue as members if this jurisdiction is provided.

1 would submit in that connection that I think the most efficient
and effective Reserve service is the Navy’s, who have had far more
jurisdiction by virtue of their present law.

Mr. Brooks. Mr. Smart.

Mr. Smarr. 1 am just wondering whether there is any conflict here.
If an officer receives those orders and then refuses to obey them, then
he is subject to the code, is he not?

Mr. Larkin. No. He would be subject in peacetime to the code
if he were ordered to duty for 15 days. You see, this is voluntarily.

Mr. Ssart. Well, what are the mechanies there? Does an officer
come in and volunteer to go on week-end training and then get the
orders cut? Is that the process through which it goes?

Mr. Larkiy. I do not think it makes any difference which way.
Whether he receives orders and he voluntarily accepts them, or
whether he voluntarily comes in and gets orders afterward seems to
me to be immaterial.

As long as the two elements are present, I do not think it makes
much difference which one comes first.

Mr. Smart. Well, the Navy week-end flyers are perfectly used to
this provision. But let us take the Air Force Reserves first who are
on this week-end type of flying duty. Heretofore they have volun-
teered for it and have not been subject to the Articles of War.

Mr. Larkin. That is right.

Mr. Smarr. Now they become subject. They still want to take it.
Now they come in and volunteer and perhaps after they volunteered
and orders have been cut then they find out they are subject to the
provisions of this code and do not want to go.

Then would they be subject to court martial under this code for
disobeying the order?

Mr. LarkiN. I do not think so.

Mr, Smarr. Let us be sure of that.

Admiral RusseLr. May I make a comment there?

Mr. Broogs. Admiral Russell.

Admiral Russern. As far as I am aware, no Reserve officer can be
ordered to active duty, training, or otherwise, in time of peace without
his consent.

Mr. Larkix. I think the 15-day provision is an Army and Air
Force one.

Admiral Russgrn. No naval officer can be required to come back
for a 2 weeks' period if he does not want to come in time of peace.

Mr. Brooks. Well, ordinarily for this type of training it is a volun-
tary provision.

Mr. Larkin, And it so states right here.

Mr. Brooks. Now, what would you think of this, Mr. Larkin,
spelling that out just a little more definitely in reference to written
orders?

Mr. Larkin. Well, in view of the comments about it, the first
question I dare say is whether that is a valid type of training to cover.
1f it is, in view of the inability of most people to understand it from
the language—many of them I do not think had the commentary
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and the benefit of what we say we intended to mean—1I think perhaps
it would be a very good idea to spell it out a little bit more. 1 have
some language which I would just tentatively offer.

Mr. Brooks. I can conceive of this case, where the Reserves are
training in the Air Force on a regular air base and there might be an
accident involving the violation of orders with a craft on regular duty.

Now in that instance, what would be the situation in reference to
trials, assuming there was any criminal violation? Would it not be a
fact in that type of training they would be tried in the local courts,
that is the civilian courts, and the men in the Regular Establishment
would be tried in a court martial? '

Mr. Larkin. Without this, you mean?

Mr. Brooks. Without this.

Mr. Larkin. Yes, sir.

Mr. Broogs. So you might have on the same plane men in the
‘Regular Establishment, in the same type of incident, being tried in
a court martial and the men from the Reserve being tried in the civilian
courts.

Mr. LarkiN, That is right.

Mr. Smart. And you will find, Mr. Chairman, I think invariably,
that the civilian courts are much more lenient than the court martial
for purely military off enses.

Myr. Larkin. Of course they would have no jurisdiction over purely
military offenses.

Mr. Smarr. Well, I did not mean to say just that. 1 have some
cases in the office where that very thing happened. One is a larceny
case where a GI in the Army got 3 years and a dishonorable discharge
and he is now serving his sentence and the codefendant who had been
honorably discharged before they found out about it was tried in a
civilian court and he got a 2-year suspended sentence. And he was
the leader in the commission of the offense.

I offer that as evidence that the ecivil courts are more lenient, for
civil erimes committed in the military, than are courts martial.

Mr. Euston. I would like to ask Mr. Larkin what offenses would
be included in this subsection that could not be prosecuted in the
civil courts?

Mr. Larkiy. All the military offenses outlined in the code—well,
some of them are not applicable of course: Misconduct in the face of
the enemy and several of those in peacetime,

Mr. Evsron. Yes; but it does not leave many, does it?

Mr. Larkin. Not very many. Disobedience of orders and things
of that character.

Mr. Ensron, Well, is it not a little objectionable that you enlarge
the number of offenses, or at least you can enlarge the liability of the
accused for prosecution by issuing written orders?

Mr. Largin. I do not think so, Mr. Elston. He is already a
member of the armed services, He happens to be in an inactive duty
status. He is voluntarily accepting them, which is the provision
that is similar to the acceptance, I think, that is in the enlistment
contract. I mean it is analagous to it. It depends on voluntary
acceptance.

r. Erston. I do not think we ought to get in the position where
anyone can claim that in the writing of this code we are trying to
take in under the provisions of the code people who are not now sub-
ject to military or naval law.
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Mr. Larkin, Well

Mr. Ersron. A lot of people claim, you know, that the military
is overstepping its bounds and we are becoming a military nation and
all that sort of thing, and I do not think we ought to in the enactment
of this code begin to include people who have not been heretofore
included.

Mr. Larxin. I agree. I do not think we want to encroach or in-
novate, if you will, by virtue of the fact that we are dealing with
different services. It was one of the problems that we faced.

We faced this problem on innumerable occasions by virtue of our
comparison of the two systems which varied both in their origin and
as a result of their growth over 150 years here by the different customs
under which they have heretofore operated.

So it is perfectly true as far as the Army is concerned this is an
extension of jurisdiction. As far as the Navy is concerned it is a dilu-
tion of present jurisdiction.

Mr. Axperson. Did I understand you to say that you had some
additional language?

Mr. Larkin. Well, this might clarify it. 1 offer it tentatively.
We have just drawn it up. Instead of the language in subdivision 3,
this might be a little tighter: “Reserve personnel while they are on
inactive duty training authorized by written orders vnﬁlnbm'ily
aceopted by them which specify that thev are subject to this code.”

I think that would certainly clearly exclude any of these other
types of inactive duty training that they may do in the form of corres-
pondence courses.

Mr. Axperson. Which indicates that it leaves it strictly up to the
individual himsell.

Mr. Larkiy. That is right, whether he desires to undergo this type
of training and under these conditions.

Mr. Broogks. Should not your statement go further and say “Who
are subject to this code during the limited time of the call”?

Mr. Larxin, I think that is a good idea, to add that to it.

Mr. Brooks, So there would be no doubt that it does lapse imme-
diately after the call?

Mr. Larkin. Oh, ves.

Mr. AxpersoN. Why do we not do that, Mr. Chairman. It would
be a lot easier for us horseback lawyers to understand it.

Mr. Brooks. Suppose we do this. Mr. Larkin, will you prepare
that in the form of an amendment. We ean take it up this afternoon
or later.

Mr. Largin, That is right.

Mr., Harpy., Which one will that take the place of?

Mzr. Smart. Number three,

Mr. Harpy. What about the ROTC, that would come under two?

Mr. Larkin. Well, they are either, as I understand it, on an active-
duty status, if they ever are, or they are in such an inactive-duty
status not covered by written orders which specify that they are sub-
ject to the code. It is either one or the other.

They do not find themselves in the circumstances envisioned by
number three at any time.

Mr. Haroy. In other words, you think this rewording, would that
take care of that situation?

Mr. Larkix. Yes, sir. I do not think in the first place that a cadet
or aviation cadet or midshipman involves ROTC anyhow.
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Mr. Haroy. I did not think it did, either, from the definition we
had over here. Seven is cadet and eight is midshipman, here,

Mr, Larkin. Seven and eight it is.

Mr. Brooks. Shall we proceed to the next subsection?

Mr. Smart. Four,

Mr. Larkin. Do you care for me to volunteer quickly on some
subdivisions which there has been little or no comment?

Mr. Brooks. Colonel Maas suggested that subsection four, as I
recall, was wrong.

Mr. Larkin. I recall that, Mr. Chairman. That is a provision
that we have not changed by modification, extension, or by diminish-
ing it in any way from the present law that has been on the books
for I do not know how many years.

It covers of course the retired personnel of the Regular components,
the officers who in a retired state ave still considered to be officers of
the United States or the armed services. They receive their pay and
are carried on the Army and Navy register and I believe are in most
cases subject to recall to active duty at any time.

Mpr. Eusron. Well, was there any complaint about that section?
I thought the complaint was about subsection 5.

Mr. Harpy. It came on both of them.

Mr. Larkin. It was also on four, Mr. Elston.

Mr. Evsron, Four, too.

Mr. Haroy. 1 thought Colonel Maas’ comments about it were
particularly pertinent.

Mr. Evsron. 1 thought they were, too, on five, because you talk
about a person who is receiving hospital benefits from an armed force.
He might just go to the hospital once a week and have some slight
treatment, as distinguished from a person who is hospitalized and is
permanently in a hospital. The subsection does not make any dis-
tinetion between the two.

Mr. Lagxin. Well, if you care to take them both up at once, we
can.

Mr. Brooks. Let us take them one at a time.

Mr. Largin. I think Colonel Maas’ objection to four, if T may
presume to state it—it is in the record—was that retaining court-
martial jurisdiction over retired Regular officers acted as a restriction
on their

Mr. Haroy. Right of free speech.

Mr. Larxin, Right of free speech or their ability to speak their
mind when they are in this statue. He felt great gains, I believe,
would be achieved by permitting them to speak their mind. That
is a question which I cannot answer,

I would point out it seems to me a considerable number of retired
officers haye spoken very frankly and at great length recently in the
prusis and in the magazines. I did not notice any undue restriction
on them.

There is this about it; I should say: A retired officer after all is an
officer of the United States, the same as when he was on regular duty,
and he is being paid. It seems to me it is not inconsistent to expect
him to comport himself in the way that is a credit to the service and
in thfl‘ same way he was expected to conduct himself when he was a
Regular.

o is still officially an officer of the United States and on its retired
list and receiving pay. As I say that is the first time I had heard a
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criticism of that article which as far as we are concerned is a pure
reincorporation of what has been on the books for many years.

Mr. Brooks. Mr. Smart, what would you want to say on that?

Mr. Smarr. Well, I would merely like to present the converse of
that to the committee, not that I am actively opposing this subsec-
tion 4. The theory back of the military viewpoint, I think, Mr,
Larkin has expressed.

The converse of that is you have a man on the retired list and
what is he being paid for? He is being paid because he has com-
pleted a statutory period of service within the armed forces or he
gets on the retired list by virtue of becoming physically disabled.

In either event he has complied with the law which provides for
his retirement.

Mr. Harpy, He has earned his retirement pay already, has he not?

Mr. Smarr. Exactly. That is the converse of this argument. He
has earned what he is getting.

Mr. Ensron. And if he is recalled to active service, he will be
subject anyhow?

Mr, Smanr. That is exactly right. Why should courts-martial
jurisdiction prevail over him after he is drawing what he has earned?

1v not reserve that jurisdiction until he returns, if ever, to active
status. That is the converse of the argument.

Mr. Haroy. That is the way my thinking runs.

Mr, Larkiy, Well, that converse turns, I think, partially on the
notion of whether this is a pension earned as a result of the services
during active duty or whether it is a partial continuation of pay in
a less formally active state by virtue of his continuation in a position
as an officer of the United States.

Mr. Harpy. From what little I heard from the Hook Commission,
that isbqﬁrtainly the point of view they adopted in trying to work out
a pay bill.

I:1'\*Ir. Smanrr. That is exactly right, Mr. Hardy.

Mr. Brooks. Admiral Russell, does not the Navy have some sort
of retirement like Fleet Reserve or Navy Reserve that might be
affected by the deletion of that?

Admiral Russern, The Fleet Reserve is more of a retainer pa
proposition, until they have completed a total of 30 years, at whic
time they go on the retired list. That is for enlisted personnel only.

Mr. Larkiy, That, may I point out, is provided in six. And Ad-
miral Russell can correct me, but I think in six “members of the Re-
serve Fleet and Fleet Marine Corps Reserve’ applies to those who
have bad 20 years’' service and as they complete another 10, then
they are transferred to subdivision 4; Formal retirement.

Admiral Russurn, That is right. It has gone back and forth be-
tween 16 and 20 years.

Mr. Brooks. And they would be entitled to receive some increased
pay after that 30 years?

Admiral Russern. Yes, sir.

Mr. Brooks. Gentlemen, you have discussed the article there.
Any further discussion?

Mr. Harpy. Well, there is just one thing, Mr. Chairman. As far
as I can see, when a retired officer goes out on pay that he has earned,
at least as I interpret it, by his service, I do not see why he should be
subjected to military courts.
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: I'l('lo not see why he should be treated any different from any other
civilian.

Mr. Brooks. Do not retired officers have some right to the use of
military equipment—a special right?

Mr. Ervsron. He has some privileges.

Mr. Smarr. So far as the privileges are concerned, Mr. Brooks, the
retired officer of the Navy, be he a Regular or Reserve, gets exactly
the same benefits. That is, he is entitled to hospitalization.

He is entitled to shop at a ship’s store. He is entitled to go to the
commissary. I do not know whether or not there are additional
benefits. But those three are specifically rights of retired personnel.
And in the event of the physical retirement of a Reserve officer of the
Navy, he goes on the same retired list of the Navy as the Regular
officer who has served out his 30 years and is paid from the same naval
appropriations. There is that much difference between the Army
and the Navy.

Mr. Eusron. May I ask Mr. Larkin if he knows of any offense that
retired personnel might commit that civil courts could not prosecute
them for?

Mr. Larkin. Oh, ves. Any military offense, I should say.

Mr. Evsrox. Well, if they are retired what military offense would
they commit that would not be punishable in the civil courts?

Colonel Curry. 1 ean tell you some.

Mr. Brooxs. All right, Colonel.

Colonel Curry. It 1s not often done, but it has been used to per-
suade them to pay their debts and answer correspondence about it.
They could not be tried in a civil court for not paying a debt, a dis-
honorable indifference toward a just debt or for failing to answer
correspondence about it. That is most likely.

Usually it does not result in a trial because they pay the debt and
that ends it.

Mr. Larkin. They are regarded in a certain classification by other
provisions of law. I believe the dual compensation of Federal
(ﬁgvemment employment applies to retired officers who are receiving
this pay.

Yc?u 3:llso have this situation: Suppoese some of them are convicted
in the civil courts. Would you continue to keep them on the Army
register as an official officer of the United States and pay them while
serving penitentiary terms and so forth and so on?

In the last analysis it comes to a question of not having jurisdiction
over them and just retiring them completely and making them no
longer an official part of the military forces in any way or keeping them
on with those prerogatives and expecting them to comport themselves
in the fashion they did when they were Regular officers.

Mr. Brooxks. I think the question is whether there would be done
any harm by leaving them out. If there is no real need for keeping
them under this jurisdiction, why it would seem to me they would
be out of place in the code.

Mr. ErsTon. It would seem to me that the mere fact of making
somebody pay their debts is not important. A civilian can be sued
and a retired officer can be sued. If he is getting compensation from
the Government and they get a judgment in the civil court they can
levy on his compensation, can they not?

dmiral RusseLL. No, sir.
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Mr. Harpy. They cannot do that.

Mr. Evsron. If he owns any property, they certainly can levy on it.

Mr. pEGRAFFENRIED, Yes.

Mr. Evsron. Of course there is certain civil pay that cannot be
levied upon, unless it is over & certain amount.

Colonel Curry. Congressman, I was not arguing thet you should
retain that so you can do that. I was merely specifying that that is
one thing they can do. It certainly would be a relief to the services
if they did not have to bother with it.

Admiral Russern. I do not think we have had so much of that, sir.
We had a couple of cases that I remember of wives who yelled non-
support. I know of at least one case where a retired officer was
court-martialed—that has been a good many years ago—for that
offense.

Mr. Brooxs. Admiral, would the Navy have any particular objec-
tion to striking that out?

Admiral Russeni. I believe we would; yes, sir.

Mr. Brooks. You would.

Mr. Larkin, If I may so so, I think the three services would desire
to offer a formal objection to striking out this provision,

Mr. Brooks. A formal objection,

Mr. Haroy, Well, I would be interested in knowing what real good
purpose it serves. If it serves some good purpose, why it is all right
with me, but I declare I cannot see the justification of it on the basis
of what little I know about it.

And as far as what the Colonel said back here, about helping to
collect it, I have not seen that work out in the observations 1 made.

Mr. Brooks. 1 would suggest this, gentlemen. We are going to
take up later on subsection 3. Let us take three and four together.
If there is no objection we can do that and think about it. And we
can go ahead to five now.

Mr. Larkin, All right, sir.

Mr. Brooks. Do you care to make a comment in reference to the
suggestion that the term “hospital benefits” should be changed?

Mr. Larkin, Well, it may be that that is too obscure to reflect
what we intended to reflect, which was specifically to cover a man in
more or less a permanent status is in a hospital being treated. It isa
question of degree, I suppose, of whether a 2-day stay as against a
month is conLampiaLed here. It was not contemplated specifically
that out-patients who come in for a preseription or for an examination
would be covered.

Now the problem, here, I think, is more of a Navy one. You see
most ret.i,rt'.cr personnel of Reserve components receive their hospitni
benefits, il they are Army or Air Force personnel, in the veterans’
hospitals which this of course does not cover.

As far as Navy personnel are concerned, however, they almost
always receive those benefits in the naval hospitals. So you have a
difference there.

Mr. Eusron. Do they not have the power to punish them if they
violate any of the regulations by simply denying them the hospital
benefits? Suppose you got a man in the hospital and he refused to
obey orders and was insulting to the nurse and a lot of other things,
do they not have the authority to deny him further hospitalization?
WME.S?LARKIN. I cannot answer that. Do you know, Captain

00
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Captain Woops. They are clearly entitled to hospital benefits as a
matter of law. It would be very hard to say that as a matter of
regulation you could defeat those rights because they fail to conform
with those regulations.

Mr. Brooks. What would you think of this, Captain, of changing
that to read *receiving hospitalization’'?

_ Captain Woops. I think that might make it a bit clearer than it now
is.

Mr. Smarr. This might very well refer to in-patient treatment as
well as out-patient treatment, such as a fellow going to a dispensary.
I think if it is anticipated that a man is actually being hospitalized so
you can maintain some control over his decorum while he 1s a patient
in a hospital

Captain Woops. I think that would make it clearer. Hospitaliza~
;.ion ‘Wi{;h us is & word of art and it means receiving treatment in a
108pital.

l\l-':f'r. Brooxs. Is there any objection to changing that to “hospi-
talization while actually hospitalized”?

Mr, Lagxin. No.

Mr. Brooks. Now, is there any objection to that subsection 5 as
changed?

Mr. Smart. Let me ask one question, after the committee, sir.

Mr. Eustron. Well, “hospitalization” still might be indefinite.

Mr. Harpoy. He is treated in a hospital.

Myr. Larxkin. That is still indefinite.

Mr. Smarr. I think this, that the service people who are going to
administer this law are definitely going to know what the intent of
Congress was by exactly what you are saying here. If you say that
this applies in a hospital while a person is actually being hospitalized,
1 \\'011?(1 certainly hate to try to be the prosecutor of a case involving
a fellow who has misbehaved at a dispensary. He would not get any
place with that.

I would like to ask one question before you leave these two.

Mr. Brooks. All right, Mr. Smart.

Mr. Smarr. It appears to me—I1 just cannot tell for certain—that
this is a relaxation of jurisdietion over Navy retired officers on the
retired list, Is that correct?

Admiral Russern. That is correct.

Mr. Larkin, That is correct.

Mr. Smart, You see the point there, Mr. Chairman, is that the
physically retired Navy Reserve officer is on the same retired list as
the Regular officer of the Navy. The physically retired Army officer
is certilied to VA as being authorized to draw retirement pay—not
retired pay but retirement pay.

So there has been a great difference in the past as between physically
retired Navy Reserves and Army retired Reserve officers. 1 just
wanted to make certain here that the Navy was relinquishing courts-
martial jurisdiction over retired Reserve officers. And they say that
that is correct.

Mr. Brooxs. Furthermore, in reference to the suggestion regarding
changing that to read “while actually being hospitalized,” a retired
officer in the hospital, even temporarily, might violate some provision
of the regulations which would justify some sort of punishment.

Mr. Ssarr. Captain Woods states that the word “hospitalization’”
is a word of art with the Navy and actually means [ presume
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Captain Woops. Undergoing treatment in a hospital as a hospital
patient.

Mr. Evston. Could not that be written in the' commentary, here, so
it will be understood what is meant by the term “hospitalized’’?

Mr. Smarr. It is in there now. It is in the record.

Mr. EvstoN. Then I think the language suggested by the Chairman
would probably take care of it.

Mr. Brooxs. Is there any objection to that language?

Mr. pEGrAFFENRIED, No.

Mr. Brooxks. If not, we will adopt that language.

Now is there any objection to subsection 5 with the changed
language? If not, then it is adopted

Mr. Smart. One question. You say “that language.” I do not
know what that exact language is, sir.

Mr. LarginN. The reporter has it.

Mr. Evsron. Was it not something like: “retired personnel of a
Reserve component who are receiving hospital benefits from an
armed force while actually being hospitalized’ or something like that?

Mr. Harpy, “While receiving hospitalization from an armed force.”

Mr. Evsron. “While receiving hospitalization”—well, that is a
little mixed up. Why not leave the amendment——

Mr. Brooxs. Change the two words “hospital benefits” so it will
read “who are receiving hospitalization from armed forces.”

Mr. Smart. That is good.

Mr. Ersron. All right.

Mr. pEGraFrENRIED. That has it.

Mr. Brooks. All right, if there is no objection to it, then we will
pass on.

Now, gentlemen, it is 12 o’clock. What is the will of the committee:
meet at 2 o'clock?

Mr, peGrarrENRIED. It is agreeable to me.

Mr, Brooxks. If there is no objection, then, we stand adjourned
until 2 o'clock.

(Whereupon at 12 o’clock, the subcommittee adjourned until 2
o’clock.)

AFTERNOON SESSION

Mr. Brooks. The committee will please come to order.

When we recessed for lunch, gentlemen, we were discussing article 2,
subsection 5. As a matter of fact, we had just completed that. And
if there is no objection, we will proceed with subsection 6 of article 2.

My recollection is that Colonel Maas and perhaps someone else
had some objection to section 2.

Mz, Larkin, do you want to comment on that?

Mr, Larkin. We spoke of it very briefly this morning, Mr. Chair-
man, in connection with the consideration of subdivision 4. And as
Admiral Russell pointed out, that is a provision which is very similar
to 4 in that it covers the Regular components, but is a type of Reserve
that is found in the Navy only and is the type of Reserve that comes
into being or to which a man comes into after 20 years of service as
distinguished from the 30 years required in 4.

I should say that the same considerations apply to it as to 4.

Mr. Brooks. Well, is there not an additional reason? In reference
to 6, the Fleet Reserve and the Fleet Marine Corps already come
within the provisions of the military justice laws. And if you knock
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that out you will actually be circumscribing the law as we have it at
the present time.

Mr. Largin. Oh, that is right.

Mr. Brooxs. Is that not true?

Mr. Larkin. That ig a present provision.

- lMl Ersron. How long has that been the law? Quite a while, T
elieve.

Mr. Larkmy. Oh, yes, sir. Specifically T see a statute that covers
it now that was passed in 1938. I do not know if that is a con-
tinuation of a previous statute or not. I think so.

Incidentally, I think you would be interested in a case which has
construed this specific section as it appears for the Navy. The
case is Pasela v. Fenno (76 Fed. Supp. 230), in which the consti-
tutionality of this provision was challenged on the ground that the
Fleet Reserve was not on active duty at the time when he was court-
martialed and the Supreme Court of the United States denied cer-
tiorari after it went through the other courts.

But it is not an innovation with us at any rate. Tt is the same
reincorporation again of what has been on the books.

Mr. Brooks. Mr, Smart.

Myr. Smarr. There is one more consideration in regard to that sub-
section, Mr. Chairman. Those in the Fleet Reserve and Fleet
Marine Corps Reserve after 20 years of service draw retainer pay,
not retired pay.

Now the important point there is that for the next 10 years, even
though they are not on active duty, they continue to accumulate
longevity and after 10 years on the Fleet Reserve list they can then
draw retirement pay. They go to the retired list.

But, you see, they are in a pay status and continue to enhance
their position for 10 years after they are in the Fleet Reserve. So
it is considerably different than a person who has been retired and
can never enhance the amount of money he will draw,

Mr. Brooks. As I remember that, it places these people on a semi-
inactive status. They are active for some purposes and inactive for
others. There is nothing like that in the Army or the Air Reserve.

Mr. Smart. No.

Mr. Brooxks. Do you have any comments, Mr. deGraffenried, or
any questions?

r. pEGrAFFENRIED. | do not believe so, Mr. Brooks.

Mr. Brooxs. Mr. Elston?

Mr. Evston. No.

Mr. Brooxs. Is there any objection to leaving that subsection in
the bill? If there is no objection, we will leave it in and go ahead
with subsection 7.

Subsection 7 covers all persons in custody of the Armed Forces
serving a sentence imposed by a court martial. I assume there is no
objection to that.

ow about subsection 8?

Mr. Eustox. I would like to be enlightened a little bit on what
is meant by the expression “and other organizations."”

Mr. Largin. Well, that was put in, I believe, Mr. Elston, more as a
caution than for any other reason. The situation has been heretofore
that the Cooast and Geodetic Survey, the Public Health Service, and
the Lighthouse Service, for instance, do come under the Articles of War
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or the Articles for the Government of the Navy, with their personnel,
when those organizations are transferred to or are serving with the
armed services generally in time of war.

Those organizations went to either the Navy or the Army. By a
recent statute the Lighthouse Service has become a permanent part
of the Coast Guard, I believe. Is that not richt, Commander?

Commander Wers. Yes.

Mr. Larkin. So they are provided for. But just what other Gov-
erment agencies or services in the future might be transferred either
temporarily for war purposes or permanently we were unable to guess
and it was for that reason that it was worded that way.

Heretofore the jurisdiction given over Coast and Gieodetic Survey,
Public Health Service and Lighthouse Service, was scattered through-
out the United States Code. The provisions were not a part of any
Article of War or Articles tor the Government of the N avy.

This subdivision, T recall from some of the witnesses, has been con-
strued to mean that the Boy Scouts or the American Red Cross or
other organizations might come under the jurisdiction of the Code,
I can say we had no such intention. There is a Judge Advoeate
General’s decision, as a matter of fact, which points out that the Red
Cross is not under the Articles of War. T will sec if I can findit. And
of course it is not a Government organization in the sense that we in-
tended to cover at all.

Now perhaps it would be clearer if we said, instead of*‘serving with”:
“when transferred to.” It would mean the whole organization.

Mr. Brooks. I think that would be much better.

Mr. Satarr. “Transferred to and serving with.”

Mr. Larkin, 1 think “when transferred to.” Actually T notice the
language of the present statute in several cases says, as fo the Coast
:m(? Geodetic Survey, “when transferred to,” and since there is a
special meaning to “serving with” in subdivision 1 (1), erhaps it
would be clearer if we revert back to “transfer to.” T would have no
objection if you think it clears it up.

Mr. Brooks. How would you get the Lighthouse people in there if
you did not use that term: “transferred to,” because they could not be
construed as serving with the Coast Guard, could they?

Mr. Larkin. Well, they are transferred to them now, and T believe,
are serving with them. Could you enlighten us on that, Commander?

Commander Wess. Yes, sir.  The situation is that those who were
able to accept military status as commissioned officers, warrant officers
or enlisted, have been integrated with the military personnel.

Those who did not accept such status or could not qualify remain as
civilian employees and of course would not come under the Code in
any case. Those who would or could be affected are now part of the
Mi(llitary Coast Guard and automatically would come under this
Code.

Mr. Brooks. Well, are they serving with, or, are they transferred
to the Coast Guard?

Commander Wens. They have been transferred to and are now
integrated right in with all the other military personnel of the Coast
Guard, Mr. Chairman.

Mr. Brooxs. What is the pleasure of the committee in reference to
that? |
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Mr. Eusron. I think, Mr. Chairman, it ought to be amended by
adding the words that were suggested: “when transferred to and when
serving with the armed forces of the United States.”

Mr. Smarr. Colonel Maxey of the Air Force has a point there on
that. What is it, Colonel?

Colonel Maxey. “Transfer” is a word of art to some extent in the
services. It means in the nature of a permanent assignment. I
think that is not what is intended here. These organizations would
not be permanently transferred to. If they were they would become
part of it. It seems to be a separate organization.

Mr. Brooks. What would you say of “assigned to?”

Colonel Maxuy. I was going to suggest “assigned to,” Mr. Brooks,
if you think “‘serving with’ is not clear enough. “Assigned” is not as
strong a word as “transfer” within our use of those terms.

Mr. Ensron. I think perhaps that is a better change.

Mr. pEGRAFFENRIED, “‘Assigned to and serving with.”

Mr. Brooxs. “Assigned to and serving with.” You have heard
the motion. Is there any objection to it? If not, the change will be
made.

Now, if there is no other discussion on subsection 8, what about 9?
I assume there is no objection to 9.

Mr. Evstox. Well, there was some objection raised by one of the
witnesses who testified before us

Mr. Brooxs. You mean to 9?

Mr. Eusron. Yes. There was some objection raised to 9 by, 1
believe it was the Reserve officers group.

Mr. Smanrr. I do not remember any objection to No. 9, Mr. Elston,
except under the general premise that people should not be subject
to the code unless they are on active duty.

Colonel Dixsmore. May I say something there, Mr. Chairman.

Mr. Brooxks. All right, Colonel.

Colonel Dinsmore. That is in the Articles of War now, and it is
in accord with the laws of war as set forth in the Geneva convention.

Mr. Eusron. I see no objection to it.

Mr. Larkin. We have a note to that effect in the commentary,
Mt. Chairman.

Mr. Brooks. Is that all right with you, Mr. deGraffenried?

Mr. DEGRAFFENRIED, Yes.

Mr. Brooxks. If there is no objection, then, let us pass on to the
next one,

That is No. 10. I would like to ask this question about No. 10.
Would that cover the Red Cross, the Salvation Army, or the church
tf}rgani?zn.tions that very often accompany and serve with the armed

orces

Mr. Largiy. It would in time of war only cover individuals who
are accompanying the armed forces in the field, whether the field
happens to be in this country or out of this country and whether or
not they are Red Cross, Salvation Army, civilian employees, or any-
body else.

Mr. pEGRAFFENRIED. Newspapermen.

Mr. Larkix. War correspondents, and so forth. This, by the way,
ivsva.n exact incorporation of the present provision in the Articles of

ar. §

Mr. Brooks. It would cover land and water.
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Mr. Larkin. Yes, I should say so.

Mr. Brooks. That is what the annotation says.

Mr. LarkiN. Yes, that is right.

Mr. Brooks. Any discussion? Any objection? If there is no
objection, all right.

What about subsection 11?7 I would like to have the record refer
to the reason for these parallels in reference to Alaska, the Virgin
Islands, and these other places.

Mr. Larkin. The purpose of that, Mr. Chairman, is to give juris-
diction outside the continental limits of the United States to the
services over all persons who are serving with, employed by or accom-
panying the armed services and outside of those areas of Alaska, the
Canal Eone, Hawaiian Islands, Puerto Rico, and so forth, for the
reason that we have some kind of United States courts in those areas
of the Hawaiian Islands, Canal Zone, Puerto Rico, and the Virgin
Islands, and even though they are outside the continental limits of
the United States we do not desire or intend to take jurisdiction over
cilvilians who are accompanying or serving with the Army in those

aces.

: But beyond that point of longitude in Alaska, where there are no
United States courts of any kind, it is believed necessary to have some
jurisdiction over civilians. Now that is the line of demarcation.

This, incidentally, is a reincorporation or a combining of the present
Articles of War and Articles for the Government of the Navy, with
the exception of the words in the second line which were added and
\\’fhicl'l have been criticized, specifically: “or under the supervision
of.” :

Now I am trying to reconstruct the reason we used these words,
and I think that it had to do with the situation outside of the con-
tinental United States and outside of the longitude mentioned where
it is necessary frequently to have jurisdiction over employees of
contractors in overseas installations who are working for the military.

I think the eriticism, however, that those words go further than
that and conceivably could be construed to mean that we gel super-
vision then over, for instance, the Navy of Guam is meritorious,

We did not think of it at all at the time. We had no intention of
trying to provide such jurisdiction.

Mr. Brooks, How is Guam governed now?

Mr. Larkin, Well, Guam happens to be under the Navy, and it
is a place outside ol this longitude where the jurisdiction applies to
the civilians. But it would cover the natives of Guam, apparently,
which we have no intention of covering.

Mr, Smarr, And American Samoa also.

Mr, Larkin, And American Samoa and the trust territory of
the Pacific. So far that reason I would move the committee to
strike out that language. It is in addition to what is in the present
language. It was put in as I say in an effort to

Mr, Brooxs. What language is that?

Mr. Laxxgin. In the second line of 11, the words “or under the
supervision of",

Mr. peGrarreNriep. That is mighty broad.

Mr. Larkin. If you leave those words in there, why the natives of
Guam and Samoa are under the supervision of the Navy specifically
and they would be covered where we did not intend to.
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Mr. Brooks. What about this, Mr. Larkin: Suppose an island
out there is captured as it was in the last war and retained as some
of those islands have been retained, what government do you have
in the islands?

Mr. Larkin, Well, at Guam

Mr. Brooks. Well, take Kwajalein, for instance?

Mr. Larkin. Well, you would presumably be either serving with
or accompanying the armed service. We would have jurisdiction.

Mr. Brooks. Well, were there not natives there?

Mr. Smarr. Mr. Chairman, I think the thing that happened in
those cases is that you had a military government set up and before
your invasion ever took place your commanding officer was authorized
to appoint provost courts to handle all civilian cases,

You never had them in courts martial. That is the same situation
not only on Kwajalein and Okinawa but all of the places where we
took large numbers of civilians. They were not subject to courts
martial, but to provost courts and other types of military courts
which the commanding officer was empowered to convene.

Mr. Larkin. That was during wartime, you see; 11 applies to war
and peace. ;

Mr. Brooks. Yes.

Mr. Larkin, That is the distinetion. And also 10.

Mr. Brooks. Yes.

Myr. Smanrt. Mr., Chairman, may I suggest the proper technical
amendment here for the record?

Mr. Brooks. You have it written out there, Mr. Smart?

Mzr. Smar™. Yes; 1 can give it to you.

Mr. Brooks. All right.

Mr. Smart. On page 5, line 15, after the word ““by' insert the
word “or” and in line 16 delete the words*‘or under the supervision of”’.

Mr. Brooks. Now you heard that suggested amendment. Is there
any objection to it?

Mr. ilt;s'ro.\r. Mr. Chairman, T would like to ask about the language
used in line 17 and also line 18. You say “all persons serving with™
and so forth “the armed forces without the continental limits of the
United States and the following Territories.”

It sounds like you mean outside of those Territories. Why should

ou not say “without the continental limits of the United States,
meluding that part of Alaska™ and so forth. Is that not what is
intended?

Mr. Larkin. T think that is what is intended; yes, sir. 1 think
if we change that we might well change the word ‘“‘continental.”
There is the point of connection.

Mr. Brooks. Without the “limits.”

Mr. Larkin. Territorial limits, including that part of.

Mr. Evsron, Then it would read “without the limits of the United
States, including that part of Alaska,” and so forth?

Mr. Lawrkin. I just cannot think it through to determine whether
it changes the sense of it or not.

Mr. Smaxnt, It is safe the way it is, Mr. Elston.

Mr. Ersrox. It sounds like it might mean outside the following.

Mr. Smart. Well the point is, of course, the continental limits of
the United States do not include any part of Alaska, the Canal Zone,
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Ee n:lnin group of the Hawaiian Islands, Puerto Rico, and the Virgin
ands.

They are not within the continental limits. But they do have
types of courts there which are recognized by our Government that
do not exist in territories beyond that area.

Mr. Brooks. What would you think of striking out the word
“Territories”? The thing I have in mind is this: The proposition
now is before Congress to make of Alaska a State, for instance. Now
if you leave that word “Territories” in there it certainly gives the
impression that Alaska will remain a Territory and not a State.

Mr. Larkin. T do not see any objection to that, Mr. Chairman.
I do not consider that it would create any great difficulty in going
forward with making Alaska a State. It certainly woulg not pre-
clude it by any means.

Mr. Brooks. Well, unless there is some advantage in striking it out,
why I would want to see it left in.

Are there any more suggestions?

Mr. Evsron. This would not be considered to include any divilians
over in Germany who are now under the jurisdiction of the civil
courts that we have set up over there to try them, would it?

Mr. Larkin. Yes, sir, if they are serving with or accompanying
the armed services.

Mr. Ersron. Of course a great many of those people are now tried
by the civil courts over there. At least they are not tried by courts
martial.

Mr. LarkiN. That is right. They are tried by occupation courts
or other types, as Mr. Smart indicated—prineipally these occupation
courts which are a combination of German law and court-martial law.

Mr. pEGRAFFENRIED. Merely because they are living there, Mr.
Larkin, that would not be construed as meaning “serving with" or
“accompanying’’, would it?

Mr. Larkin. No.

Mr, peGrarreENRIED. If they just lived there.

Mr. Largin. That is right.

I can for the record give you a definition and construction of the
word “accompanying” and “serving with” as construed by the
courts. I have it right here. It is quite lengthy. It is considerable
discussion,

Mr, Ersron. That might be helpful.

Mr. Larkin. We can put it in the record and I can supply you with
a copy of it.

r. Brooxks. Do you have it there?

Mr. Larkin., Yes, sir, I do.

Mr. Broogs. Suppose you read it in the record right now?

Mr. Larkin. All right.

Mr. Brooxks. It is short, it is not?

Mr. Larxin. Well, a page and a half.

Mr. Brooks. Then why not just put it in the Record.

Mr. Larkin. All right, T will offer it for the record, if I may.

Perhaps I can extract a little bit for the information of the members:

One may be considered to be accompanying the Army of the United States,
although he is not directly employed by the Army or the Government but works

for a contractor engaged on a military project or serving on a merchant ship
carrying war supplies or troops.
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That is the principal enunciated in a number of cases.

In those cases, however, where a civilian has been held to have been accom-
panying the Armies it appeared that he has either moved with the military opera-
tion or that his presence within a military installation or theater was not merely
incidental but was connected with or dependent upon the activities of the Armies
or their personnel. He must in order to come within this elass of persons subject
to military law accompany the military service in fact.

And it goes on in the same fashion as to “serving with.” It would
cover the type of person who is accompanying. But the incidental
citizen who is in the area would not be covered.

Mr. Evsron. It would not cover the families of soldiers, would it?

Mr. Larkin. I think it would, if they were dependents.

Mr. Ersron, Well

Mr. Larkin. If they were living with him in some quarters fur-
nished and moved from place to place with him, based on the serv-
ice—

Mr. Euston. That this wife of the soldier who recently was tried.
I forget the name.

Mr. Larkin. Mrs. Ybarbo.

Mr. Erstron. Yes. She was tried for murder and was given a life
sentence and it was reduced to 5 years because the law olf Germany
required 5 years as maximum punishment.

Ir. Larkin. Yes.

Mr. Evsron. She was not tried by court martial.

Mr. Larkin. No.

Mr. Eusron. By a military court. She was tried by one of those
special courts that had been set up in Germany.

Mr. Larkin. Yes, sir.

Mr. Ersron. Now do you think there is any possibility of this
section being construed as divesting those courts of jurisdiction over
families of soldiers?

Mr. Larkin. No. It could not specifically because we have in
another part of the code an article which specifically guards their
jurisdiction.

Mr. Smart. They have concurrent jurisdiction, Mr. Elston,

Mr. LarkiN. Yes, sir,

Mr. Evsron. If you say it is mentioned later on, we do not need
to bother with it now.

Mr. Larkin. Yes.

So this could not be construed as divesting any occupation court,
military tribunal, or provost court of any jurisdiction that it currently
has today.

Mze. Brooxs. I just received today a letter from a mother saying
she was going over to visit her daughter who is the wife of an officer
in Germany. When she arrives over there the court, that is the
military court, would have coneurrent jurisdiction under this code
with the court martial in the trial of the case if one should arise, would
they not?

Mr. Larkin. The oceupation court would have jurisdiction over her
if she committed any crimes.

Mr. Smarr. I do not see where that particular person would come
under the code. She is not serving with, employed by, or accompany-
ing the forces,

Mr. Larkin. That is right.
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Mr. Smart. She would not, in any case, in my opinion, be subject
to this code. Whereas the family of the soldier, be it officer or private,
does accompany him and he certainly is a part of the forces.

I do not think it could be construed that this provision would be
broad enough to cover the relative who goes for a mere visit.

What is your view, Colonel Dinsmore?

Colonel Dinsmore. I agree with Mr. Smart.

Mr. Smarr. How about you, Captain Woods?

Captain Woons. I agree with you.

Mr. Brooks, Any further comments? Any further objection to
article 2, subject to the reservation covering subsections 3 and 4 which
have already been made? If not, we will approve it and move to
article 3.

Mr. Smart, would you read article 3.

Mr, Smart. Mr, Chairman, before article 3, T just want to know if
subsection 12 has been considered? :

Mr. Brooks. Oh, we missed 12. We better go back to sub-
section 12,

Mr. Smarr., Yes, sir.

Mr. Lanrkin. Subsection 12 is adopted from 34 United States Code
section 1201. The only difference between it as it appears here anc
as it appears in section 1201 is that it now is made to apply in times of
peace as well as war, just as subsection 11 is. It covers the areas, that
1 these bases which the United States has and during the early part
of the war acquired in addition to Philippine bases and would, I
believe, belsubject to restrictive agreements that have been entered into
between the United States and the Philippine Government on the one
hand in connection with that base and any agreements between the
United States Government and Great Britain on the other in connee-
tion with the bases we have leased from them.

Other than that, I do not think there is anything

Mr, pEGrarreNriep., Has the constitutionality of that particular
subsection there been passed on, Mr. Larkin? In your judgment, do
we have that right?

Mpr. Largin. Not that T know of.

Mr. peGrarreNriED. Do we have that right?

Mr. Larkin. Well, as it is written now it provides for all persons
other than military within a leased area. This country already had
agreements with Great Britain, for instanee, of the concurrent type of
jurisdiction, that is, the British and this country, within and without
the leased avea.

For instance, I believe there is a leased area in Bermuda. Is that
not a fact?

Captain Woobs. That is right.

Mr. Lankin. Most of those leased areas actually are under the
jurisdiction or operated by the Navy. There is an agreement between
Great Britain and United States as to nationals on the spot. Now we
are governed administratively by those agreements with the British
and this subdivision provides permissive jurisdiction which is subject
to those agreements and their operation.

i\]l‘.’;ELS'I‘ON. What do you mean by the “secretary of a depart-
ment''?

Mr. Larkiy, Well, it depends on which department is given the
responsibility of operating tfne area.
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Mr. Erston. You mean the service department?

Mr. Larkin. That is right; yes, sic. The Secretary of the Depart-
ment I think we defined as Army, Navy, and Air Force, in our depart-
ment definitions, under subdivision 11 of article 1.

Mr. Evsron. Some leases might be under the jurisdiction of the
Secretary of the Interior or Commerce or some other department—
the State Department.

Mr. Larkin. That is right, and on that basis it would not be
covered here. “Department” has been defined to refer to Army,
Navy, Air, and Coast Guard. Interior would be exeluded by the
definition.

Mr. Evsron. That includes the Seeretary of Defense?

Mr. Larkin. No.

Mr, Evsron. Well, might it not be possible for the Secretary of
Defense to make agreements or leases with respeet to the use of
foreign territory?

Mr, Larkin, This is a tentative answer. 1 think not. The
Department of State always makes the arrangement and then the
President 1 think designates the military department that is to operate
it.

Captain Woobs. T think that is correct.

Mr. Lagkin. Is that correct, Captain?

Captain Woons. Yes, sir.

Mr. Larkin. T know the Department of State is the proper au-
thority to enter into the leases and is the Department which does
negotiate with the foreign countries. Then I believe, as 1 say, the
President designates in most all of these cases the Navy.

Mr. Woops, Mr. Larkin, do you not have some duplication in
subsections 12 and 11? You refer to the same description there, as to
Alaska. Why is that included in both subsections?

Mr. Larkin. Well, I do not know that we can

Mr. Ersron. In the one case they are serving with troops and in the
other they are not.

Mr. Larkin, That is right. But the distinetion is all persons on
the one hand and the other is when they are accompanying the armed
forces.

Mr. Brooks. Well

Mr. Larkin. But in Alaska, the same reason obtains. There we do
have United States courts, where in some of these leased areas there
are probably no courts at all or if there are, there is a concurrent juris-
diction with Great Britain or the Philippines or whoever it happens to

e.

I do not think that you could cut out in 12 that latter part without
doing violence to it because of the difference. But I would prefer to
ask the Navy if they have an opinion on it.

Captain Woobs. %Vall, 1 think this is addressed to areas leased from
foreign governments and unless you leave this in it would be areas
leased within the United States. We certainly do not want that.

Mr. Larkin. Areas leased by the United States Government from
a State, for instance.

Captain Woops. Yes.

Mr. Largin. Do you think a reservation would come under that?

Captain Woobs. g:es.
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Mzr. Brooks. Well, do you need a special power to cover a reserva-
tion in Alaska?

Captain Woons. No, sir. That is just to make sure that this would
not touch areas leased in Alaska.

Mr. Brooxs. It seems to me subsection 11 covers all persons serving
with, employed by or accompanying the armed forces in that part of
Alaska east of longitude 100 degrees and 72 degrees west.

Subsection 12 says “All persons within an area leased by the United
States which is under the control of a secretary of a department and
which is without the continental limits of the United States and the
following territories.” Then you deseribe Alaska again.

Mr. Largin. Of course you see you have a much broader jurisdie-
tion in 12, in that you have jurisdiction over persons within the area
without them serving or accompanying. Local bandits, for instance,
or other people within the area who have no connection whatever
with the military

Captain Woops. That is right.

Mr. Larkin. In event there were no local courts or in the event
the foreign nation that leased it to us had no courts there, why some-
body would have to have jurisdiction to try them.

Mr. Evsron. It might be completely unoccupied territory.

Mr. Larkin. That is right.

Mr. Brooks. Well, if you think there is no harm from the stand-
point of duplication, because you do cover the same group there twice,
why it is all right.

Mr. LargiN. I think it is for the purposes of guaranteeing that
F'e ?0 not have jurisdiction in Alaska, Puerto Rico, and so on and so

orth,

Mr. Harpy. It seems to me like 12 covers the whole field. T do
not believe 11 would.

Mr. Brooks. Twelve covers everything. You could certainly leave
out that part in 11 there referring to Alaska.

Mr, Harpy. Except that it says “leased” and the other does not.

Mr. Erston. It would be just a little clearer if it was in both of
them, would it not?

Mr. Larkin. I think so.

Mr. Brooxs. Well, is there any objection to 12?

Mr. Harpy. No.

Mr. Brooxks. If there is no objection, then it will stand approved.

We move on, then, to article 3, Mr. Smart,

Mr. Smarr (reading):

Anmiene 8, Jurisdiction to try certain personnel,

(a) Reserve personnel of the armed forces who are charged with having com-
mitted, while in a status in which they are subjeet to this Code, any offense against
this Code may be retained in such status or, whether or not such status has
terminated, placed in an active duty status for disciplinary action, without their
consent, but not for a longer period of time than may be required for such action,

(b) All persons discharged from the armed forces subsequently charged with
having fraudulently obtained said discharge shall be subject to trial by court
martial on said charge and shall be subject to this Code while in the custody of
the armed forces forsuch trial. Upon conviction of said charge they shall be subject
to trial by court martial for all offenses under this Code committed prior to the
fraudulent discharge.

(¢) Any person who has deserted from the armed forces shall not be relieved
from amenability to the jurisdietion of this Code by virtue of a separation from
any subsequent period of service.
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References: Proposed A. G. N., article 5 (a); 52 Stat. 1180 (1938),
34 U. 8. C., section 855 (1946) M. C. M., paragraph 10; N. C. and B.,
section 334;

Commentary: Subdivision (a) is substantially a reenactment of the
present Navy law as set forth in 34 U. S. C., section 855. A similar
provision is found in article 5 (a) of the proposed A. G. N.

Subdivision (b) is the statutory expression of the law as set out in
M. C. M., paragraph 10 and N. C. and B., sec. 334. It differs from
a similar provision in article 5 (a) of the proposed A. G. N. in that it
provides that a person who obtains a fraudulent discharge is not
subject to this code during the period between the discharge and
later apprehension for trial of the issue.

Subdivision (¢) is prompted by ex parte Drainer, 65 F. Supp. 410
(N. D. Cal. 1946), which held that a discharge from the naval service
barred prosecution of a person for desertion from the Marine Corps
at a period prior to his enlistment in the Navy. See article 5 (a) of
the proposed A. GG, N.

Mz, Brooks, Now there was some criticism leveled at this article.

Mr. Erusron. Subsection (a) particularly.

Mr. Larkin. Yes. The thinking that went into 3 (a) is similar to
that which was used in article 2, subdivision 3 and 5, or at least we
started ofl with the same set of circumstances, 2

The Department of the Army and the Air Force did not have
jurisdiction of this character and do not have it at the present time.

he Navy did have and at this time does have such jurisdiction. It
is found in 34 U. S. C. section 855, the first part of which I read in
connection with article 2, subdivision 3.

That section has two provisos which I would like to read at this
time.

Provided, That disciplinary action for an offense committed while subject to the
laws, regulations, and orders for the Government of the Navy shall not be barred

by reason of release from duty status of any person charged with the commission
thereof.

All this, of course, is Naval Reserve personnel,

And provided further, That for the purpose of earrying out the provisions of this
section to affect members of the Naval Reserve be retained on or returned to a
duty status without their consent but not for a longer period of time than may be
required for diseiplinary action.

Now, this gives in other words a continuing jurisdiction over
Reserve personnel on inactive duty if it is discovered while they are
on inactive duty that they committed an offense while they were on
active duty or in a status under the code. Article 2 subdivision 3
would be such a status.

It is a problem that is very much akin to the problem that was
faced in the Hirshberg case, except this of course covers Reserve
personnel who have not been discharged whereas in the Hirshberg
case as you know you had a situation where a Navy petty officer
during the term of his enlistment became a prisoner of war, was
returned to this country and hospitalized, and then received a dis-
charge and immediately reenlisted, and it was not until his service
during his reenlistment that it was discovered or it was alleged that
he had committed the crime of maltreating fellow prisoners while in
his first enlistment.
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This brought up the question of whether or not you still had juris-
diction over him. Here the same question as to Reserve personnel is
presented, whether while they are on inactive duty you would have a
jurisdiction over them for something they did while they were on
active duty.

The jurisdiction of course would be limited in any case, I should say,
by the statute of limitations itself. But we did not provide for the
Hirshberg type of case in this code because frankly it was before the
Supreme Court and we just did not know what was going to happen.

Mr. Evsron. I am wondering why you could not reach the whole
subject with a very simple provision to the effect that any person who
commits any offense and is subject to prosecution under this code
may be prosecuted even though he may no longer be in the service,
and the only exceptions would be cases which are barred by the statute
of limitations.

Mr. Larkix. There is one concern that I would have—and I do
not know the answer, frankly—which has to do with the third type,
if you will, and that is the person who serves, is discharged and who
neither joins the Reserves or does not reenlist and becomes for all
purposes a civilian.

The question I have in connection with it—actually I think if it
were possible you ought to be consistent across the boards in those
types of cases—is the constitutionality of attempting to retain a
continuing jurisdiction over that person since now he clearly is not
in the land or naval forces even though while he was in them he did
commit an offense which would have made him subject to its juris-
diction if tried at that time.

Now perhaps my concern is exaggerated but I think there is a
difficult legal problem in that one type at least.

Mr. Ersrox. Do yon not think it would be within the Clonstitution
if they retained jurisdietion only so far as it is necessary to prosecute
the case which was committed while the offender was in the service?

Mr. Larkin. I think there are several cases both ways, frankly,
on it, and I do not know that it has ever gone to the Supreme Court.

I am reminded that the Articles of War and the Articles for the
Government of the Navy at the present time do contain a continuing
jurisdiction of that character insofar as frauds against the Govern-
ment are concerned.

Mr. Evston. Well, does it have to be limited to frauds?

Mr. Larkin. Well, that also involves a legal question.

Mr. Eusron. It seems to me that the Supreme Court in the Hirsh-
berg case held as they did solely because we did not have a provision
in the law that provided for continuing jurisdiction,

Mr. Larxin, Yes, that is right. 1 agree with you entirely, Mr.
Elston, but there you see at least Hirshberg when he was tried was in
the naval service.

Mr. Evstox. Well, that may be true.

Mr. Larkin. Now that is a fortuitous circumstance, perhaps, but
he did come under the basic jurisdiction of being in the service.
the difference still exists, Now whether it is a material one or not, I
do not know.

Mr. Ersron. You would have some very absurd situations.

Mr. Largiv. Exactly.

85260—49—No. 37—-21
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Mr. Erston. A man might commit murder the day before his term
of enjist.ment. was up and step out of the service and could not be prose-
cuted.

Mr. Larkin. I think you would have had that case actually in the
Durant case, where Mrs. Durant or Captain Durant, whatever her
name was, was convicted of stealing the Crown Jewels of Hesse.

Mzr. Evston. Yes,

Myr. Larkin. The question there arose: She was on terminal leave
and it was considered that she was still in the service. If the case had
been brought to trial about 3 weeks later and she had not joined
the Reserves, if you will, or reenlisted, then there would have been no
way of trying her at all because the offense was committed overseas.

%he Federal Courts would have had no jurisdiction. And the mili-
tary would not have had any either.

]:I‘Yhs‘ question, however, in the last analysis, I should say, is whether
you can abide, missing the few cases of that kind, or whether there
should be provided across-the-board jurisdiction for people who do
not reenlist and are not Reservists. But T agree with you, 1 think
the whole question should be decided as one whole problem rather
than by a piecemeal approach. Our difficulty, as far as the reenlisted
Hirshberg style, was Lllmt it was before the Supreme Court and we just
did not know which way it was going to go and we could not forecast it.

Mr. Brooks. My mind is running along the line Congressman [El-
ston’s mind is running. 1 was wondering whether it would not be well
to have a very simple provision for jurisdiction to attach as of the date
of the commission of the crime and shall continue until shall we say 5
years after the facts are brought to the attention of the proper authori-
ties, thereby permitting prosecution. Beyond that time the statute of
limitations would run on it.

Mr, Larxiy, Well, I should say you might make it subject to the
statute of limitations provided in the code. 1 do not think most
statutes of limitations run from the time of the discovery, except in
certain fraud cases. Usually they run from the time of the commis-
sion of the offense, I think that youridea would be quite an extension.
But sulject to the statute——

Mr. Brooks. In our State they have some provision that the pros-
ecuting officer must have some knowledge of the crime so as to permit
the prosecution, if it is a major erime, within the period

Mr. pEGRAFFENRIED. On most major felonies or capital cases we
do not have any statute of limitations.

Mr. Eusron. That is right. In Ohio we have few

Mr. peGrarreNriEp, On capital cases you do not have any statute
of limitations.

Mr. Larkin, That is right. And we provide in cases of murder,
mutiny, and several others, that there is no statute of limitations,

Mr. peGrarreNiep, 1 believe we can put a provision in here, that
would be perfeetly constitutional, that it should be fixed as of the
time the erime is committed and the mere fact that he is discharged
at a later date and returns to civilian life ought not to free him from
being prosecuted in a military court for an offense that he committed
while he was in the service.

Mr. Brooks. 1 would limit that to offenses triable by perhaps gen-
eral court martial, so that just minor infractions of discipline would
not be taken advantage of to bring a man back under the jurisdiction
of a court martial.
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Mr. pEGrarreNrIED. That is right.

Mr. Smarr. I think right there, Mr. Brooks, that is one of the fears
that the ROA seems to have expressed. That if a Reserve happens to
say something while on active duty which subseguently happens to
incur the disfavor of the people in the Regular service, they could
utilize this very section here to pull them back iuto the service and
away from their business for comparatively munor offenses as a
harassing movement.

Now 1 do not say there is any validity to their fears but that is the
fear which they expressed.

Mr. Brooks. It would meet their objection, though, if we classify
only major crimes for the purpose of bringing a man back under this
code.

Mr. peGrarrENRIED. That is right.

Mr. Harpy. I think there is a distinetion between that provision
with respect to Reserve oflicers as objected to by the ROA from the
thing that we are talking about here because we are providing that the
Reserve officers continue under their jurisdiction anyway, are we not?

Mr. Larkin. Well, if they have committed an offense during the
active period, you see. Article 3 does not provide jurisdiction over
Reserve ]I:iersonnel for any offense they commit while on an inactive
status. It just is a continuing jurisdiction

Mr. Haroy. If an offense was committed while in active service?

Mr. Larkin. That is right.

Mr. Smarr. Of course. Mr. Brooks, as to the suggestion you made
on cases triable by general court martial, it should be pointed out
that a general court martial has jurisdiction over all offenses which
may be tried by a summary or a special court.

Mr. Brooks. Perhaps a limitation would be in order.

Mr. Smart. Yes. Pth'mk it might be well for the committee to
consider the possibilities of amending this artiele further to provide
that court martial could try only those cases involving major offenses
which were not triable in the civil courts.

Mr. Evston. In other words, if a man committed murder the day
before his period of enlistment expired
Mr. SmarT. In the United States.

Mr. ErstoN. Yes; we will say he was in United States and a certain
State had the jurisdiction to try the case, they could not try him in
the military courts? *

Mr. Smarr. That furthers, T think, the Reserve idea. Try every-
thing in the civil courts you can if the accused is not on active duty
and limit prosecutions to major offenses.

Mr. Erston. 1 think that is a very good suggestion.

Mr. Haroy. Yes.

Mr. Erston. After all, the only purpose of this is to avoid a case
like the Hirshberg :ase or any case where a person has committed a
serious offense. 1 do not say it should include minor offenses, but
where he has committed a serious offense, he should not be permitted
to escape by reason of the fact that he is out of the Army.

Mr. EARKIN‘ That is right.

Mr. Euston. Whereas the same offense committed by a fellow whe
had just enlisted would bring prose-ution.

Mr Lawrxiy. That is right:

Mi. Ersron. It is not fair. And my suggested amendment would
be that except as cases are barred by the statute of limitations, juris-




884

diction shall continue as to major offenses committed in the service
even though a person has left t,llle service. And then we might have
what Mr. Smart has suggested. Provided the offense is not one over
which the States have some jurisdiction and can proceed with the
trial. 'That is the substance of it.

Mr. Lagrgin. I think we certainly would not object to that. And
I think we can work out some language. Although most of the com-
ments against this article were that we were trying to encroach and
enlarge our jurisdiction, we would be happy with the restrictions of
a statute of limitations and not having jurisdiction over what is
triable in the civil eourts.

Mr. Hagrpy. T think you should give consideration to the point
Mr. Brooks raised a while ago, that you do not permit minor or
digsclipliuary offenses to take a man back into the service for military
tral.

Mr. Larkin. I agree.

Mr. Evsron. Mr. Chairman, I would suggest if it is agreeable to
the other members of the committee, that we have an amendment
along this line drafted. Then it ean be submitted to the committee
for further consideration.

Mr. Brooxks. I think that is an excellent idea. And if there is no
objection we can suggest that between now and the first part of next
week, if you will, Mr. Larkin and Mr. Smart, work on that.

Mr Larxin. Fine. Be happy to.

Mr, Brooks. And also work it so that the Hirshberg type of case
will be taken care of.

Mr. Larkix. Yes, sir.

Mr. pEGRAFFENRIED. Just a suggestion there. Consider the use
of the word “felony.”

Mr. Lagrgin. I think that would be helpful, Mr. deGraffenried,
although I hope not necessary. We have tried to avoid in our puni-
tive articles the use of the word “felony.” It is unknown in the
military law to this time. While it is & common enough word in
civil laws, I think specific erimes which are felonies in different States
differ. So far we have been suceessful in not using it, but it is possible
that in this case we would have to.

Mr. pEGraFFENRIED. Of course if there is no such word as “felony™
in military law I do not know what word you use. You have to
deseribe in some way the nature of the offense, ¢ven if you have to set
each specific offense out for which he could be brought back in.

Mzr. Largin. That is right.

Mr. Brooks. You might base it on the thought that some offenses
have exclusive jurisdietion in the general courts-martial and of course
those are major offenses.

Mr. Erston. You also have the difficulty, too, about the offense
being more serious sometimes to an officer than it is to an enlisted
man, and so forth. There are a lot of questions involved.

Mr. Larkin. Yes. Let us try to submit something to you on

_that question.

Mr. Brooks. Yes. Article 4.

Mr. Smarr. Mr. Chairman, you have not yet discussed subsection
(b) and subsection (¢) of article 3.

Mr. Brooxs. I thought the whole thing would be the subject of
consideration.
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Mz, Smart. I believe that (b) and (¢) will stand on their own merits,
without (a), would they not?

Mz, LarkiN. Yes.

Mpr. Brooks. I thought Mr. Elston’s idea was to cover all three.

Mr. Larkin. We can do that when we bring the other back, if you
like. (b) is part of a similar philosophy, let us say, so that we could
postpone its consideration.

Mr. Smarr. O. K.

Mr. Largin. Otherwise, it is pretty much on its own feet.

Mr. I}RODKS. Is there any objection to (b) and (c) as they are
written?

Mr. Largin, I might point out in connection with (b) that it is
new and while it has been a regulation we did not have much con-
fidence in the stability of a regulation of this character. The notion
here purely and simply is that we retain jurisdiction or have a con-
tinued jurisdiction in the case where a person is accused of having
fraudulently secured his discharge.

Now there were a number of cases during World War IT where
through some fraud or other a man was able to obtain discharge
papers. It was a device, in other words, that was tantamount to
deserting except that he was able to furnish himself with the outward
legal effects of having been properly discharged.

t was a device, in other words, in which he was able to get out of
the services by fraud and had a piece of paper which indicated that
it was proper, but in reality it was not any different than a man who
just left and deserted and had no piece of paper.

Well, there was a jurisdictional problem in that connection because
under the Hirshberg ruling again, for instance, the effect of the dis-
charge was to cut off any offense he had committed while on active
duty and if you uncovered evidence that he had fraudulently obtained
his discharge and attempted to try him for it, why before you could
try him he could challenge the court’s jurisdiction by presenting a
piece of paper which on its face showed he was legitimately discharged
a.}r:d the court had no jurisdiction over him by virtue of that dis-
charge.

So it was a situation that enabled a person by fraud to escape the
consequences of his act and really leave the services and desert in
effect. He had a piece of paper which acted as a bar to the services
doing anything about it.

For that reason this is put in and that is what it is intended to accom-
plish: In other words, to give a continuing jurisdiction over a man
whose discharge was actually a fraud.

Mr. Ersron. What do you mean by those words “while in the cus-
tody of the armed forces for such trial,” on lines 15 and 167 If he is
discharged he is not in the custody any longer?

Mr. Larkin, Oh. May I read the whole article?

Mr. Smarr. That refers to after he is apprehended for trail for the
fraudulent discharge, Mr. Elston.

Mr. Larxin. That is right.

My, pEGrAFFENRIED, You do not mean a discharge that he forged.
You mean one that he obtained by some fraudulent representation?

Mr. Larkin. Either one. Well, there were cases

Mr. peGrarrexriep. If he forged a discharge it looks like to me
that it would be absolutely void and not considered as anything.
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Mzr. LarxiN. He might have forged it or he might have paid some
money to some clerk at a separation place and obtained the official
papers. He might I suppose in a number of ways obtained papers
which were on their face official but which were illegally obtained,
however he did it.

Mr. pEGRAFFENRIED, It just looks like to me that those words
there would mean that where he had really obtained a discharge it
was signed properly but he had obtained it by some fraudulent mis-
representation, rather than to actually forge it.

Mr. Larxix. I think it would cover both situations.

Mr. pEGrRAFFENRIED. It would cover both.

Mr. Brooxs. Is there any objection to that? Did you answer
Mr. Elston's question with reference to being in custody?

Mr. Larkin, I thought Mr. Smart did. The notion was that he is
subject to this code while he is in custody awaiting trial.

Mr. Ensron. Do you not think the words ought to be “shall after
apprehension be sub ject to this code while in the custody of”'?

Mr. Largin, T think that would certainly not change the sense and
would clarify it.

Mr. Erston. It makes it a little clearer.

Mr. Harpy. Well he has to be subject to the code before he is
apprehended, has he not? Otherwise, how are you going to get
authority to pick him up?

Mr. LarkiN, Well, this gives us the jurisdiction to apprehend him.

Mr. Smarr. I think the point there, Mr. Hardy, would be, in line 15,
after the word “shall,” you would put the words “after apprehension.”
So you presume the first time that he is already subject to jurisdiction
and the second time, after you have him, then he is subject to any
offense he commits while in custody.

Mr. Brooks. Yes; your jurisdiction is under that preceding clause
there, “Shall be subject to trial by courts martial.”

Mr. Harpy. Yes.

Mr. Brooks. Suppose you put your suggested change there, Mr,
Elston, in proper language and we will vote on it.

Mr, Erston. Mr. Chairman, T would offer the amendment that on
line 15, after the word “shall’” he——

Mr. Brooxs. What page now?

Mr. Evsron. Page 6, %ine 15, after the word “shall” insert the
words “after apprehension.”

Mr. Brooks. You heard the motion, gentlemen. Any objection
to it?

Mzr. Harpy. No.

Me. Brooxrs. If not, that insertion will be made.

Now what about subsection (¢)? Is there any discussion on that?

Mr. Largin, I might point out, as we did in the commentary, that
that is prompted by a case in California, the circumstances of which
are as follows: A man deserted from the Marines and enlisted in the
Navy and was given an honorable discharge after his service in the
Navy and that %i]iscllarge was held to operate as a bar to trying him
for his original desertion. This is designed to correct that situation,

Mr. Brooks. You have heard the section or article. If there is
no objection to it, excepting for subsection (a), it will stand approved.

We will proceed, then, on article 4.

Mr. Smarr (reading):
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ARrt. 4. Dismissed officer’s right to trial by court mar*ial.

(a) When any officer, dismissed by order of the President, makes a written
application for trial by court martial, setting forth under oath that he has been
wrongfully dismissed, the President, as soon as practicable, shall convene a
general court martial to try such officer on the charges on which he was dismissed.
A court martial so convened shall have jurisdietion to try the dismissed officer on
sueh charges, and he shall be held to have waived the right to plead any statute
of limitations applicable to any offense with which he is charged. The court
martial may, as part of its sentence, adjudge the affirmance of the dismissal, but
if the court martial acquits the accused or if the sentence adjudged, as finally
zB:pmved or affirmed, does not include dismissal or death, the Secretary of the

epartment shall substitute for the dismissal ordered by the President a form of
discharge authorized for administrative issuance.

(b) If the President fails to convene a general court-martial within 6 months
from the presentation of an application for trial under this Article, the Secretary
of the Department shall substitute for the dismisal ordered by the President a
form of discharge authorized for administrative issuance.

(¢) Where a discharge is substituted for a dismissal under the authority of this
Article, the President alone may reappoint the officer to such commissioned rank
and precedence as in the opinion of the President sueh former officer would have
attained had he not been dismissed. The reap{)uim,-mmn t of such a former officer
shall be without regard to position vacancy and shall affeet the promotion status
of other officers only insofar as the President may direct. All time between the
dismissal and such reappointment shall be considered as actual service for all
purposes, including the right to receive pay and allowances.

(d) When an officer is discharged from any armed foree by administrative action
or is dropped from the rolls by order of the President, there shall not be a right
to trial under this Article.

References: A.G. N. Art. 37; R. S., sec 1230 (1875), 10 U. 8. C., sec
573 (1946). . - : : ; )

Commentary: This article should be read in conjunction with the
provision being reenacted in section 10 of this act. The right to trial
will a.(frply only in the case of a summary dismassal by order of the
President in time of war. (Sec. 10 covers the provisions now found in
A.W.118 and A. G. N. art. 36.) :

If the President fails fo convene a court martial where there has
been an application for trial, or if the court martial convened does not
adjudge dismissal or death as u sentence, the procedure followed will
be the same as that prescribed in article 75 (d) where a previously
executed sentence of dismissal is not sustained on a new trial. This
changes the present statutory provisions set out in the references.
The change is made because of the doubt, expressed by Winthrop and
other commentators, as to the constitutionality of the present pro-
vision declaring that an order of dismissal, lawfully issued by the
President, shall be void under certain circumstances. Under the
proposeds procedure it will be possible to achieve the same result—
that of restoring the officer, . _

No time limit has been set on when an application for trial must
be submitted. The present statutory provision has been construed
to require that the application be made within a reasonable time,
which will vary according to circumstances. See Winthrop, Military
Law and Precedents, 1920 edition, page 64; Digest of Opinions, Judge
Advocate General of the Army, 191240, section 227,

Mr. Evston. Is that new? . g

Mr. LarxiN. Partially. T think you will get a better understanding
of it if I give you a little background on it. It is somewhat compli-
cated. It stems from the following legislative history. In 1865 the
Congress passed a statute, Revised Statute 1230, which gave officers
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a right to trial in the fashion that we have provided in 4 (a) when they
had been dismissed by the President.

That was a provision for the Navy and the Army.

The following year, in 1886, article of war 118 was passed, which
was construed subsequently by the Court of Claims as not giving the
right in the Army to an officer to a court martial after he had been
dismissed by the President, in that article 118 repealed Revised Statute
1230.

The original statute had said that if a court martial thereafter
exonerated a man the President’s dismissal was void. A number of
legal opinions hold that court martial cannot so void a dismissal by
the President, that the President had the constitutional right of
dismissal which is an incident of his right of appointment.

So there has over the years been a difference by virtue of the time
in which this article 118 of the Army's was passed. There has been
a difference in practice in the Army and the Navy in that the Navy has
always construed the law, and it apparently applied to them properly,
that a naval officer could have a court martial if he was dismissed by
the President where an Army officer could not.

Now that was one divergence or difference that we desired to make
uniform and for that purpose put in here this provision that if an
officer is dismissed by the President, he ean have a court martial.

This 4 (a) applies to the power of the President in time of war only.

One hundred and eighteen itself specifically sets out the manner in
which or the cireumstances under which an officer can be dismissed
from the service and it is either by court-martial sentence or in time
of war by the President.

That is reenacted in this bill in the very back of it, in section 10,
and is reaffirmed. But section 4 is within the Uniform Code itself
because it spells out a court-martial remedy.

In studying that whole problem we felt that if a court martial,
having granted an officer now dismissed the right to a court martial
on the same circumstances, exonerates him afterward, why then the
infamy, if you will, that attaches to this dismissal by the President
ought to be ameliorated in some way and for that reason we provided
at the end of 4, subdivision (a), that an administrative form of dis-
charge could be substituted for the dismissal.

Mr. Erston. What is that—administrative discharge?

Mr. Larkin. Well, an administrative discharge is one of three:
Either an honorable discharge, under honorable conditions or the
so-called undesirable discharge. There are in all five types in each
service. They have been standardized. They are a dishonorable
and a bad-conduct discharge, both of which can be imposed by a
court martial only, and then the other three are honorable, under
honorable conditions, and undesirable.

Mr. Eusrox. It would not sound very fair to say that if the court
martial acquitted the accused or if the sentence adjudged as finally
approved or affirmed does not include dismissal or death the Secretary
of the Department shall substitute for the dismissal ordered b;i‘ the
President a form of discharge other than honorable, would it? Then
why should he be discharged from the service under other than honor-
able conditions?

Mr, Larkin. I think it is desirable to have a certain amount of
flexibility under those circumstances because it may well be that the
officer is not guilty of a specific offense which warrants his dismissal.
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But he may be the type of person who for other reasons of incom-
petence or just general misbehavior is such that you do not feel he is
entitled to an honorable discharge. You see, the dismissal by the
President euts him off and he 1s out.

Now you are changing the dishonorable feature of that, but he may
not be entitled to an honorable discharge under those circumstances.

I recall that that phase of it was eriticized by somebody. Some-
body suggested, I believe, that it should be honorable or under honor-
able conditions. They just objected to the third one. But it strikes
me that there may be circumstances which would warrant less than
an honorable discharge, even though you have not established an
offense that warrants an equivalent to a dismissal with dishonor.

Mr. Euston. Well, it seems to me that should be another
proceeding.

Mr. Larkimn. Well, that is right. That is what it is.

Mr. Evston. If he is acquitted of the offense that caused his dis-
missal in the first place, he certainly should be entitled to be discharged
honorably unless he has committed some other offense or his conduet
in some other respects warrants another proceeding.

But in the proceeding in which he is acquitted and found to be not
guilty it would be meaningless if he was then discharged from the
service other than under honorable conditions.

Mr. Larkin. Well, exce