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MILITARY JUSTICE CODE

TABLRE OF BONTENTS

GENERAL PROVISTIONS

Articles 1 - §

APPREHENSTON AND RISTRAINT

Articles 6 - 1L

COMMANDER'S NONJUDICTAL PUNISHMENT

Article 15

COU=+TS=MART TAL. CLASSTFIiD

Article 16

COMPOSITION CF COURTS~MARTIAL

irticles 17 - 18

APPOINTNVENT OF COURTS~-MARTIAL

Articles 19 - 22

JURISDICTION OF COURTS-MARTTAL

Articles 23 - 29

CHARGES — ~CTICN UPON

Articles 30 - 34

TRIAL PROCZDURE

Articles 35 - 53

POST-TRIa). PROCIDURE

Articles 54 -~ 60
PUNISHNINTS
Articles 61 ~ 63

MII.ITARY OFFENSES
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Draft of 1/4/49 | Proposed Article 1
Page 1

Uniform Code of Iintul Jugtice

Art. 1. Definitions.
The following %erms when uged in this Code shall be construed
in the senpe indicated in this Article, unless the context shows
that a different sense is intended, namely:
(1) "Pepurtment” shall be comstrued to refer, severally,
to the Department of the Army, the Department of the Navy,
the Department of the Alr Force and, except when the Coast
Guard is operating es a part of the Navy, the Treasury
Department,
(2) "Armed ron7" shall be construed to refer, severally,
vt'b‘“-u d~s M st ’
to the Army, Ha Air Voree, exceopt whea operating as :
1 . e A . ot 4 ;L‘I’F
& part of the Navy, the Coast Guard. \{}, Lgv™ - T
ey b AT | A
(3) "The Judge Advocate General"™ shall be construed
%0 refer, severally, te the Judge Advocates Usneral of the

Army, Bavy, end Alr Force, and, except when the Cosst Guard

is operating ss a part of the Navy, the General Counsel of
the Tressury Department,

(4) "orficer” Ml. be congtrued % refer to a commissioned
officer including a commissioned warrant offiocer.

(b) "Superior officer" shall be vonstrued to refer to
" Cosmkmtonw® o7flcor superior in rank or comrand,¥the
socusan.

(6) "Accuser"™ shall be comstrued to refer to the perscn




Draft of 1/4/48 Proposed Article 1
e
o
whe signs and swears to the uhn'gcqjtnd to any other person

o e

R o SRR . o
{(7) "Armed foree of which he is & member" sﬁd :
-'l A S !‘

-

who elther originates or instigates the prouqution of W
4

\«\I (Rmn.  FlcClr— vw(ua ;ig}z;::a';c_ f,ﬂ‘-ﬂ,
F 3 ik o ‘ &
’//'!(f‘._\’ I:’- - ,./"_ st R f‘
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RESTRICTED

11/23/48 Proposed Article 24
Page 1

Uniform Code of lilitary Justice

Art, 2A, Jurisdiction to Try Certain Fersonnel

(a) Reserve personnel of the armed forces who are charged
with having committed, while in a status in which they are subject
to this Code, any offense against this Code may be retained in such
status, or, whether or not such status has terminated, placed in an
active duty status, for iiscipliinary action, without their consent,
but not for a longer pcriod of time than may be required for such

action. Nothing in this naragraph shall be Fonstrueu to iaterfere

"\.r« -.f_r';-' « S0

Wlbh.the Qpeﬁauion of llmititlpns under tbe an of war or treaties or
conventions of the United States and- of the—limitetions—set forth in
Article 28 of this Code.

(b) All persons discharged from the armed forces subsequently
charged with having fraudulently obtained said discharge shall be
subject to trial by court-martial on said charge and shall be subject
to this code while in the custody of tho armed forces for such trial,
\ﬁton conviction of said charge they shall be subject to trial by
court-martial for all offcenses under this code committed prior to
the fraudulent discharge.

(c) Any person who has descrted from the armed foreces shall

not be relieved from amcnability to the jurisdietion of this code by

virtue of a separation from any subscqguent period of service,

NOTLES 3

Sources and Comparable Provisions:

RESTRICTED
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11/23/48 Proposed Article 24
Page 2
1) A. . 94; Manual for Courts-Martial, page &, para-
graph 10,
2) Article 5(a) of the proposed Navy Bill (S, 1338, COth
Congress, lst Sess., 1947); 2% U6, Sac, 555 (rcscrves);
AGN 14 (frauds).
B. Comments:
Subsection (a) is drawn from 34 U.5.C. 3ec. £55.
Subsection (b)vis related to the provisions in A, Y, 94, and
L

AGH_lA vhich continuc after discharge from the service the liability
for trial by court martial of persons who commit certain frauds before ﬁ
discharge. These provisions have been hcld unconstitutional by a i
District Court. The Navy doeg not use them and they have been elimin=-
ated from S5, 1338 with the exccption of Subsection (b) above.,
Subsection (¢) is drawn to meet a court decision to the cffect
that a deserter who is discharged from a subscquent term of enlistment
is thereby completely discharged and cannot be tried for descertion by
a court-martial,
This might be met administratively by phrasing the discharge to be

from this particular term of cnlistment rather than from the service.

RESTRICTED




Revised Draft Proposed Article 3
12/13/48 Pagell

Uniform Code of Military Justice

Art. 3. Judge Advocates and Legal Officers.

(a) Assignment. All megbere-of=ttre Judge ﬂdvocate'ﬂeneral' {/,,
Degartn.ats of the Army ihd nlr Force and all legal Miiic;f;xéf ﬁh;
Navy and Coast Gudrd/w&ii be assigned as prescrlbed by The Judge Advocate (52
General of the armed Force of which they are members after approprlate
consultations with commanders on whose staffa.thcy magﬁfgrfzg and The {; <

Judge Advocate General or senior members of his staff will make
frei&ent inspections in the field in supervision of the administration
of military justice.

yihﬁﬁ'
(b) Channels of Communication. Convening authorities will it

all times communicate directly with their staff judge advocates or legal
officers in matters relating to the administration of military justice;
and the staff judge advocate or legal officer of any command is authorized
to communicate directly with the staff judge advocate or legal officer of
a superior or subordinate command, or with The Judge Advocate General,

- (c)} No p?ra;;_;ho has acted as member, law member, trial
counsel, assistant trial counsel, defense counsel, assistant defense
counsel or investigating officer in any case shall subssquently act as
a staff judge advocate or legal officer to any reviewing authority upon
the same case.

NOTES:

A. Sources and Comparable Provisions

1) A.W. 11 and 47a, P.L. 759, 80th Cong., 2d Sess. (1948).
B . Coment -
This proposed article is derived from A.W. 11 and 47a (as amended)

it et adon made for lesal officers of the Navy and Coast Guard.




Draft of 12/13/48 Proposed Article 4
: Page 1

Uniform Code of Military Justiee

Art. 4, TerriterialiApplieability ef this Cede

This Cede shall extem@to all places. ;
L2 b d o I .‘.\ 2 % : 7 . ‘.I; P X

NOTES: g TP P

A. Sourees and Cemparable Previsions

a) Prepesed Navy Bill, Art. 5(e).
B. Cemment

a) This article is met in confliet with the previsions im
Art., 2(9) and 2(11), uhioh llk; eertain persons subjeet te the Cede
oenly when they are outside the centémental U.,S. snd alse eutside
esertain areas -~ o.g. Canal Zone, Puerte Riece, ete. The Code dees

extend te these places as to other persens.
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Revised Draft Proposed Article 6
12/6/48 Page 1

Uniform Code of Military Justice

Art. 6, Apprehension.

(a) Apprehension is the taking into custody of a person.

(b) Such persons as are designated by regulations of the
respective armed forces shall have authority to apprehend any person
subjsct te this Code upon reasonable belief that an offense has been
committed and that the person apprehended committed it.

(e) All officers, warrant officers, pstty officers, and
noncommissioned officers shall have authority to quell all quarrels,
frays, and diserders among persons subject to this Code and to apprehend
persons subject to this Code who take part in the same.

A. Sources and Comparable Frovisions.

1) A.W. 68
2) AGN draft of 17 Lay 1948 (Naval Law Manual Section) Art. 13
B. Comment.

Subsections(a) and (b) are new and are designed to give statutory
authority for regulations pertaining to the apprehension of offenders
against the Code,

Subsection (c) is derived from A.U". 68, However it was decided
to give the classes of persons designated the power to "apprehend!

rather than the power to order into arrest or confinement.

JIDS
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12/7/48 Proposed Article 7
Page 1

Iniform Code of Military Justice

Art, 7. Types of Restraint.

(a) Arrest is the saewsd-restraint of a person by an order
directing him to remain within certain specified limits not imposed
as a punishment for an offense,

(b) Confinement is the physical restraint of a person.

A. Sources and Comparable Provisions.

1) MCM Par. 20.
2) Naval Justice P, 76-78.
B. Comment.

The purpose of the proposed text is to clarify the meaning of
the terms used in the Code, In army practice "arrest" is a type of
restraint and also refers to apprehension. The Navy has several types
of "arrest" and "cleose arrest" would fall within the category of con-
finement as defined in the proposed text.

The words "not imposed as a punishment for an offense" are
included to destinguish arrest from restriction and deprivation of

shore liberty which are nunishments.

JDS
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Revised Draft RESTRICTED Proposed Article 8

12/7/48 Page 1

Uniform Code of NVilitary Justice

Art. 8. Who May Order Persons into Restraint,

P
A

(a) Enlisted person§ may be ordered into arrest or confinement

by any commissioned officer by an order delivered in person or through
other versons subject to this Code. A commanding officer may delegate
g,
to warrant, petty, or noncommissioned officers authority to orderrenllsted
persong of his command or subject to his authority into arrest or confine—
5 ‘ 2P
ment. . Cz Wt

(by Officersd may be ordered into arrest or confinement only

by the commanding office;{by an order delivéred in person or through

other officers. The authofity to order officers into arrest or confine-—
ment may not be delegated.

(e) No person shall be ordered into arrest or confinement
except for gond cause,

(d) Nothing in this article shall be construed to limit
the authority of persons authorized to apprehend offenders to secure
the custody of an alleged offender until proper authority may be notified.

A. Sources and Comparable Provisions.

1) Manual for Courts-Martial (1928) par. 19 and 20.
2) AGN Art. 43 and 4k,
3) Kaval Justice p. 76-79.
B. Comment,
Subsections (a), (b), and (¢) are derived from the lianual for
Courts-llartial and Naval Justice and are included in the Code in order

to give statutory authority for the imposition of restraint., Subsection

RESTRICTED
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Revised Draft Preposed Article 8

e

|

ncluded in order to provide for the custody of persons

LY -
vad) s

appreherided until a person authorized to order restraint may be notified.

' RESTRICTED




ADDENDA TO PROPOSED ARTICLE 9 DATED 11/23/48.
[~ NV g A
When any person subject to this Code is placed in reabmietion
fr\y(‘ ) E;'\f‘\\}
or confineme immedia te steps will be taken to try the person
accused or to dismiss the charges and release him. | Any such person
held in confinement for more than twenty-four hours, will be given
& written account of the alleged facts underli?ing the offense for

which he is being held at the earliest time possible.
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12/8/.8 Proposed Article 9
Page 1

Uniform Code of Military Justice

Art. 9. Restraint of Persons Charged with Offenses.

Any person subject to this Code charged with a serious offense
under this Code shall be ordered into confinement or arrest, as cir-
cumstances may require; but when charged with a minor offense only,
such persons shall not ordinarily be placed in confinement., Vhen

any person subject to this Code is placed in arrest or confinement,

o

Pl P . f Ly
immediate steps Will be takex}éc\o try the _persop—secused or to dismiss
the charges and release him. N qfiw :
y | i / 4,}’%.“"1- A " i
NOTES: el e T T
> # r|' W] ‘ J_/% 1 \\
A. Sources and Comparable Provisiogg i f,f,} » : V’T-?VK{-
2\ /] < /€
1) A.W. 69 and 70, b LT e/
2) AGN Art. 43, Lk, | wns

3) Naval Justice p. 77-78.
B. Comment
The proposed text is derived from 4.WW. 69 and 70. According

to Naval Justice, Navy practice is the same as Army practice.

JDS
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12/15/48 Proposed Article 10A
Page 1

Uniform Code of Military Justice

Art. 10A. Reports and Receiving of Prisoners.

(a) No provost marshal, commander of a guard, or master at arms

shall refuse to receive or !eep?anv ﬁﬂ;soner committed to his charge by an
i

e
officer of the armed forces, who shall s&m—a?r&ﬁ‘urn?kq/#rﬁen statement ?J,{‘/

of the offense charged against the prisoner,
(b) Every commander of a guard to whose charge a prlsoner
(_’,f)’) l?‘;‘rvr
is committed shall within twenty-four hours after such o nni&aement, or as

soon as he is relieved from guard, report to the commanding officer the

name of such prisoner, the offense charged against him, and the name of the
H%féaﬁk"a' bl T Lomanadlpd

NOTES:

A. Sources and Comparable Provisions

1) A.W. 71 and 72.
E, Comment

The proposed text incorporates the substance of A.W., 71 and 72

which is not included in the proposed punitive articles.

JDS
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2 RESTRICTED

NAVY DEPARTMENT C
BUREAU OF NAVAL PERSONNEL 0
Washington 25, D. C. P
Pers-52-VBC 4
16 December 1948
MEMORANDUM :
To: Col, JdJohn B, Curry, USMC,
Room 2143, Main Navy.
Subj: Proposed Article 11, Places of Confinement.
Encl: (A) Draft of Proposed Article Governing Places of Con-
finement.
(B) Summary of Correspondence between the Attorney
General and SecNav regarding transfer of Naval
prisoners to Federal Institutions.
(C) Rationale.
T Enclosures (A), (B) and (C) are forwarded herewith.

/343, MAGINNIS,
J. MAGINNIS,
Head, Corrective Services Branch,

RESTRICTED




Proposed

Art. ﬁf Places of confinement.

v

Court martial séntences of confinement may, under sueh instructions

as the Department of the National Military Establishment concerned
will prescribe, whether or not such sentences include discharges or
4iwmissals, and whether or not such discharges or dismissals have
rean executed, be carried into execulion by confinement in any place
of confinement under the control of any of the armed services, or in
any penal or correctional institution under the control of the
United States, or which the United States may be allowed to use; and
persons so confined in a penal or correctional institution not under
the control of one of the armed services shall be subject to the
same discipline and treatment as persons confined by the courts of
the United States or of the State, Territory, District, or place in

which the institution may be situated.

ENCLOSURE (A)




SUMMARY OF CORRESPONDENCE BETWEEN THE ATTORNEY GENERAL AND SECNAV
REGARDING TRANSFER OF NAVAL PRISONERS TO FEDERAL INSTITUTIONS.

Pers-520-gaw/P13-10
20 January 1945

From; SecNav
Jile Atty Gen
Subg . Proposal to transfer personality problems and long termers

to FPederal custody; general conditions listed, and details
to be agreed upon by ChNavPers and Director, BuPris.

R=truary 1945

L0ms; Atty Gen

¢! SecNav

unj: General Agreement with proposal, and outlines status of
GCMP's in Federal custody as to good time, Clemency and
parole.

Pers-5212-DC/P13-10
2% March 1945

From: (Asst) ChNavPers
To: Commanding Officers, USNDB's \
’Subj: Transfer of GCMP to Federal custody for serious custodial

and personality problems, with procedures.

Pers-5212-DC/P13-10
2% March 1945

From: SecNav
Tos Atty Gen ;
sSubj: Agreement with Atty Gen comments of 8 Feb., and transmit-

tal iofilibps to O U8k

28 March 1945

From: Atty Gen

To: SecNav

Subj: Agreement with procedures promulgated in 1tr. to C.0.,.8.
13 Jan, 1947

From: Atty Gen

'fo: SecNav

Subjs Suggesting that good time be computed on Navy basis, and

authority for Wardens to forfeit or restore any good time
allowances, (Sec Nav 1ltr. of 15 Jan acknowledges)

Psrs-52-DC/P13-10
2f January 1947

From; SecNav
Toys Atty Gen
Subje Agreement with Atty Gen suggestions of 13 Jan regarding

naval, statutory, and extra good time, parole, and con-
ditional release supervision.

ENCLOSURE (B)
i




Pers-52-DC/P13-10
27 February 1947

From: ChNavPers
Tos Commanding Officers, USNDB's
Subj: Revision of original transfer procedures, including items

subsequently agreed upon.

Psue-52-DC/P13-10
20 jiavch 1947

R o (Ac*t) SecNav

GG Attty Gen

B0, . Transmittal of 27 Feb 1ltr to C.0.s.

13 Apvil 1047

T danili Atty Gen

TO SecNav

Suag Request for photostatic or other coples of pertinent

documents necesaary to commitment of GCMP to Federal cus-
tody.

Zsps-52-DC/P13-10

5 tiay 1947

T om s SecNav

' Ty Atty Gen

i.ﬁ:‘ubj: Agreement to furnish legal documents.

L

ENCLOSURE (B)

SO




RATIONALE

Experience has proven that the most acceptable and successful
approach to the correctional process 1s the most negrly individual
treatment that facilities c¢an afford. In its confinement policy
the Navy is committed to returning offenders to an honorable duty
status where the offense and the man's attitude permit, and to re-
trn all others to civilian life better equipped to meet the demands

free society.

The Navy is restricted in full realization of its confinement
poitecies by the fact that personnel charged with the operation of

corns luement activities are not expert in penological matters.
Howevs, in the majority of prisoners dealt with this lack of
sxpertness 1s not too serious a handicap inasmuch as the prisoners
themeslves arc reasonably co-operative. The Navy's interest there-

forc in wide authority for selection of the place of confinement of
prisoners in based on its desire to maintain its present successful
progrem by transfer of those prisoners, committed for whatever
cabegory of offense or period of confinement, whose presence 1is a
cevriment to that program by virtue of asocial attitudes, psyco-
~athic deviations, aggressive or rebellious tendencies, or other
causes, These individuals pose problems in segregation and treat-
’-;::_-nt which are actually better solved in the more professional

atmosphere of the penal and correctional institutions of the Federal
Burecau of Prisons and its approved affiliates. Additionally there
are not infrequent cases wherein it is desireable to protect by
transfer a prisoner whose offense, or other reason, makes him a
target of fellow inmates resentment.

The proposed article is approved by the Navy as a sound instru-
ment by which it may best carry out its corrective policy. It is
firmly believed that the authority contained therein is, in fact,

in the best interest of the Armed Services and of the individual
offender,

ENCLOSURE (C)




RESTRICTED

12/9/48 Proposed Article 12
Page 1

Uniform Code of Military Justice

Art. 12, Confinement with Enemy Prisoners Prohibited.

No member of the armed forces of the United States shall be,—ij
placed in confinement sutside~tiecomtinmentat=limite—of-the-United
wmboat®s so that he is forced to associate with enemy prisoners or other
foreign nationals not members of tﬁe armed forces of the United States.
NOTES:

A, Sources and Comparable Provisinns

1) A.", 16 as amended by I.L. 759, 80th Cong., 2d Sess. (1948).
B, Comment,

The language of A,l7, 16 (as amended) could be interpreted to
prohibit the confinement of members of the armed forces in the same
building or brig as contains prisoners of war. It is felt that such
language might prohibit putting sailors in the brig of a ship if the
brig contained prisoners from an enemy vessel, It is believed the

proposed language would at least require segregation of prisoners.

JDS
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12/10/48 Proposed article 13
Page 1

Uniform Code of Military Justice

Art. 13. Punishment Prohibited Before Trial.

No person, while being held for trial or the results of trial,

shall be subjected to punishment or penalty upon the charges pending against

e

him, nor shall the restraint or confinement imposed upon him be any more
rigorous than the circumstances require to insure his presence but he
may be subject to punishment by the commanding officer during such pericd

for minor infractions of disecipline.

g

No-persori-subject to these articles shall suffer any forfeiture

f pay as an incidéent-bte-confimement while waiting the results of trial
rior fo the déiéfthat“nﬂeeurtﬁmggﬁ%al ;éﬁfﬁiiy”adquggs a sentence in his

ase.
NOTES:

A, Sources and Comparable Frovisions

1) A.W, 16 as amended by P. L. 759, 80th Cong., 2d Sess. (19h8j.
B. Comment
The proposed language is to replace the provision of A.W; 16

(as amended) as it is believed the latter would prohibit punishing a

[l n A wdd . o
fpm s A CH Wtuf -

person for an offense Eéi_ﬁﬁééﬁ he is aet;ﬁeing held in confinement  while.

he is in such a status,

JDS
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. Draft of 12/20/48 Proposed Article 13A
Page 1

Uniform Code of Military Justice

Art. 13A. Illepgal Punishment.

- o . !
No punishment oXx penalty,fﬁfﬁer\than arrgst oy confinement
N

B . o 3
r of a commanglng officer

shall be imposed upon any S except by o

: ~ . ol : e
pursuant to nfthlQ/ls/Of by a sents of a court>mgrtial dul)\ordered

{
executed, —J//////

NCTES:

A. Sources and Comparable Provisions

1) AW. 16 as amended by P.L, 759, 80th Cong., 2d Sess.(19.8).
B. Comment
The proposed text replaces the provision of A.W. 16 (as amended)
which prohibited punishment prior to trial, The text prohibits all punish-
ments unless imposed under Art. 15 (Commanders non-judicial punishment )
or by sentence of a court-martial duly ordered executed in accordance with

this Code.
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Uniferm Cede of Military Justiee

Art. 14. Delivery of Offenders te Civil Autherities.

'd VAT
(a) Be member of the armed forees shall be delivered up te

any eivil autherity fer detentiem or trial exeept upen the appreval
Vsdin pach iy
of the Seeretary of the Department eeneerned, or sueh persons as

may be designated by him., 557

(b) When ioliﬁw;‘% bi:;;}to any eivil lﬁ‘@h@_ﬂ:?ﬁ.gﬁ" &
persen undergeing sentence of a court-nnrtiai, sueh delivery, if
follewed by eenvietion im a eivil tribumal, shall be held te
'1ntsrrupt the exeeutisn of the sentenee of the court-martial, and
the effender shall be returned te military eustedy, after having
enswered te the eivil autherities f;r his ;ffenla. for the eompletion
of the said eeurt-martial sentenee,

NOTES:

A, BSeurees and Cemparable Previsiens

8) A, W, 74,

b) NC&B, App. C.
B, Cemments

(a) The first paragraph ef the artiele adepts present Navy
prastiee. It is felt that cemmanding effieers should have the pewer
te resist a demand by a eivil autherity under seme eirsumstanece,
as where military exigeneies make it advisable that eontrel be
retained of all persemnel, er ;hare it appears that a man might
net reseive fair treatment beeamuse of an abmermsl leeal situatien,

The present Army practice seems te have been adepted at a time when
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&
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the Army did net have authority te try its personnel for civil
offenses in time of peace so that if a man were mot delivered up
he would not be tried at all., Since the armed forces new have
such authority, the provision of A. W. 74 is net necessary. The
Navy has had ne trouble im admimistering its provision te th‘
satisfaction of civil sutherities.

(b) Adepted from A. W. 74. This differs from the present
Navy practice, but the Navy agrees to the changed precedure.

(¢c) Attention is imvited to the previsioms in Appendix C,
Naval Courts and Boards, which are not cov?red by this article. It

is suggested that these matters be covered by unifeorm regulatiens

for the armed forces.
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7 December 1948

MEMORANDOUM FOR MR. LARKIN

Subject: Comranding Officer's Nonjudicial Punishment

1. Conferences.with the Army, Navy, and Alr Force have resulted in
compromises on all points relating to Commanding Officer's Nenjudieial
Punishment except (1) Lhe question of whether an enlisted man should
have the privilege to refuse such punishment and (2) the question of
whether such punishuent should be jJeopardy sufficlent to prevent trial
by court-martial for the seme offense.

24 In regard to the greater punishments the Navy finds necessary to
request, as compared with existing Article 10L of the Articles of Wen
the Army and Alr Force do not desire them but are sstisfied to have such
punishments written in provided provision is mede whereby each Secretary
may limit the punishment for his own armed force (see Subsection (c¢) of
attached draft).

3. In light of the new compromises arrived at the attached draft of
Article 15 is submitted as the final resclution of this matter by the
Working Group, Of course the gquastion of privilege te refuse such punish-
ment, and the question of former joepardy could not be resolved. If the
Comnittee decides that enlisted men should be extended the privilege to
refuse comuanding officers! punishments in any situation, another sub-
section will be necessary. If the Committee decides that the statute
should make it clsar that commanding officer's punishment is not jeopardy,
another subsection covering that point will be necessary. :

k. This draft assumes that the terms "comsanding officer" and "offi-
cer in charge" will be defined in the section on definitions.

H. J. WEPB
Commander, USCG
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Uniform Code of Military Justice

Art. 15, Commanding Officer's Nonjudicial Punisiment

(a) Under such regulations as the President may prescribe any command-
¢ o [ < v o oy . e n= i AT
A 1 - . 4 J ;;Ij-b 7 ik S/ I.i
ing officer may, for minor offens &, impose any one of the ollowing diseci-
A {’ \

plinary punishments upon commissioned and warrant officers of his command

without the intervention of a court-msrtial:

[ (2) withholdin: of briv:logu for 2 periaed not to exceed two nelu,'
te run consecutively;
) (3) restriction to certain specified limitas, with or without

Lry Al oo
suspension from duty, for & pertd pot to exceed _t.uo/lwuk::, te—ran

caaseestively;

j (L) forfeiture of cne-hulf of his pay per month for s pericd

not exceeding three months providing such forfelture is imposed by

en ofiicer exercising jeneral court-martial jurisdiction.

(b) Under such rasulationa-as the President may preseribs any command-
ing of ficer may, torj minor or!.npaﬁ, impose &ny ons erMore ¢f the follow=
ing diseiplinary lpnrd.-!-aatnf\upon enlisted men of h:l? command without
the intervention o.'t-a court-martisal ;

"E}) admonition or reprimand; .'
1 (2) withholding of privileges for & poriod\nm to exceed two
weeks, to run consecutively;
(3) restriction to certain specifisd limits, with or without

-unpomi-pn from duly, for a pericd not to exce:d two weeks, to rum

consecutively;




12-7-48 Proposed Article 16
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(4) extra duties for & period not to exceed two weeks, snd not
to exceoed twe hours per day, holidaye included, to rum consecutivelys
(6) reduction te next inferior rating if the rating from vhich
demotad was established b: the command or amn equiv e} r lower comuad

’ A Conie
(6) Confiremont for o period not to excesd

A
T Somsesutivelyy
-~ "I e ——— - . =5 __\_\_\\'I = i
(? r (7) sconfinemest on bread and water or diminished rations for a | ? :
{ ,": 1,!.:{‘]’ }) ; r‘f__-'b g "--.h_‘____I -
- ¥ peried mot to exeeed five days, to_run gonsecutivelyy—amid )
X .---_‘/f - Ao Tz - = /

(8) forfeiture for & periocd not exceslding one-half of one month's
pay, providing such forfelture 1s imposed Uy an officer exercising special
courts-mnrtial jurisdiction,

s 1l ﬂ\ .
(¢} The punisheents suthorized by Shis article may be 11nited furthor | \ 7

amy one of the armed fmu. n‘ fu' any class of umnd.lng officers of[ L/’(

| pmy one of the armed forces, by the Secretary emmd, B2 Sl i .
‘-'I/,—"’_

(meﬂcﬂ in chu-go anr. t./(:,( nlner eﬂnm. upu? m nnatd
7 Jr" £~ : ;
mtudmﬂ to ﬂuuit o!’uﬂch m minem'n. u&mhhmu
AN My 1 Cx

preseritiss for muic etﬂnm u tlu Seeretary m-nu any 7%
lation sputﬂ.n].ly Frescridbe,

(@) he comnanding officer wvho imposes the punistment, his successor
in o d, and upu-lor utherlty Ml have power to m remit |
2 while p-arn
ony port of the junishment,

(f) The upuauu amd enforcement of diseiplinary punishnent under
suthority of this article for any act or amission shall not be a bar to Grial
by court-martial for a sericus crime or offense groving out of the seme set
or omiesiom, snd mot properly puhishable under this article; but the faet

that a diselplinary jumiihwent has been enforced may be shown by the socused
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upon trial, asd vhen so shown shall be ¢omefdered in determining the

aeasure of punishaent to be adjudged in the event of s finding of gulliy.
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TABLE OF COSTELTS — PaRT 4

COURTS-MARTIAL CLaSSIFIED

art, 16. a. General — not less than five members,
b. Special - not less than three members.

c., Summary -~ one officer,
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Revised Draft Proposed Article 16
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Uniform Code of Lilitary Justice

Art. 16, Courts-Martial Classified.

There shall be three kinds of courts-martial in each of the armed
forces, namely,
(1) OGeneral courts-martial, which shall consist of any number of
members not less than five;
(2) Special courts-martial, which shall consist of any number of
members not less than three;
(3) Summary courts-martial, which shall consist of one officer.
NOTES:

A. Sources and Comparable Provisions

a) &y Tw3y 5 0, 2nd T

b) a.G,N., articles 39, 27, and bL.
B. Comment.

a) The proposed text consolidates the provisions of 4. !'. 3 (Classifica-
tion of Courts-Martial), A. W. 5 (Number of Members for General Courts-Martial),
A, V. 6 (Number of Members for Special Courts-Martial), and A. i, 7 (Number
of Members for Summary Courts-}artial), The present A. G. N. has no provision
classifying havy courts-martial. The Navy provisions as to number of members
are in A.G.N, Articles 39, 27, and 64, dealing with each type of court-martial.

The nroposed text reduces the number of articles and classifies the
various kinds of courts-martial. It is believed that this is a logical
arrangement of si.bject matter as this proposed article would serve to introduce
the articles which deal with the composition, appointment, jurisdiction, and

procedures of courts-martial,
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Revised Draft Proposed article 16
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e
b) The proposed text adopts a uniform terminology for courts-martial
in each of the armed services. The names '"general", "special", and '"summary"
courts-martial are adopted for the superior, intermediate, and inferior
courts, respectively.

At present all services use the name "general" for the court-—
martial of greatest jurisdiction. As this term is descriptively appropriate
and has been used by the services for many years, it is believed this
name should be retained.

At present the Army-iir rorce éourt of intermediate jurisdiction
is named "special", while the Navy uses the title of "summary" for the
corresponding court., a4s the term "summary" is believed more appropriate
for a court of one member than for a court of three members, it is proposed
to use the term "special" for the intermediite court. This proposal
also has the advantare of retaining the present aArmy and air rorce ter—
minology.

Under the Articles of Var, the Army and air Force use the term
"summary" to denote the court-martial of inferior jurisdiction, while
the Navy uses the term "deck court". Inismuch as the term "deck" is
inappropriate for 2ll services and the term "summary" is appropriate for
a court-martial of one member, it is proposed to re¢tain the present army
and Air force terminolosy.

¢c) The proposed text does not change the provisions of the Articles
of "ar as to number of members. The A.G.N. provides for a maximum of
thirteen member: for general courts-martial and three members for summary

(now to be called special) courts-martial. It is believed that these
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Pe 3
“Vhas

limitations are unnecessary andhare omitted from the proposed text for
the purpose of uniformity. S.1338 80th Congress, lst Session, a proposad
Navy bill had omitted the maximum limitation on the number of members

of a general court-martial,

JDS
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Uniform Code of Military Justice

Art, 16, Courts-Martial Classified.

(a) There shall be three kinds of courts-martial in each
of the armed services, namely,
(1) General courts-martial, which shall consist of
any number of members not less than five.
(2) Special courts-martial, which shall consist
of any number of members not less than three,
(3) Summary courts-martial, which shall consist of
one officer,
Sources _ _
a8) 4. W. 3, 5, 6, and 7. :
b) A.G.N., Articles 39, 27, and 64,
Comment
a) The proposed text consolidates the provisions of A, 1V, 3
(Classification of Courts~Martial){ A. W. 5 (Number of llembers
for General Courts-lartials), A, W, 6 (Number of Members for
Special Courts-llartial) » and A, W, 7 (Numt_)e{' of liembers for
Summary Courts<lartial)., The present A.G.N. has no provision
classifying Navy courts-martial. The Navy provisions as to
number of members are in A.G.N._Articles 39, 27, and 64, dealing
with each type of court-martial.
The proposed text reduces the number_of articles and
classifies the various linds of courts-martial, Tt is belicved

that this is a logical arrangement of subject matter as this
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10/19/18 Proposed Article 16
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propesed article would serve to introduce the articles which
deal vith the composition, agpointmcnt, Jjurisdiction, and
procedures of courts-martial,

b) The proposed text adopts a uniform terminology for
courts-martial in cach of the armed services. The names " general",
"special, and "summary" courts-martial are adopted for t@e
superior, intermediate, and inferior courts, rcspectively,

At present all services use the name '"general" for the
court-martial of greatest jurisdiction. As this term is descrip-
tively appropriante and has been used by the servicgs for many
years, 1t is belicved this name should be retained.

At present the Army-Air Force court of intermediate
Jurisdiction is named "speeial', while the Navy uses the title
of "summary" for the corresponding court. As the term "summary™
is believed more appropriate for a court of one member than for
a court of three members, it is proposed to use the term "special"
for the intermediate court. This proposal also has the advantage
of retaining the present Army and Air Force terminology.

Under the Articles of War, the Army and Air Force use
the term "summary" to denote the court-martial of inferior
Jurisdiction, while the Havy uses the term "deck court", Inasmuch
as the term "deck" is inappropriate for all services and the term
"summary" is appropriate for a court-martial of one member, it is

proposed to rectain the present Army and Adr Force terminology.
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¢c) The proposcd text does not change the. provisions of
the Articles of VWar as to number of members, The A.G.N, provides
for a maximum of thirteen members for general courts-martial and
three merbers for summary (now to be called special) courts-
martial, It is believed that these limitations arc unnecessary
and are omittoq from the proposed text for the purposc of
uniformity. S.1338 80th Congress, lst Scssion, a proposcd Navy
bill had omitted the maximgm limitation on the number of members

of a genecrol court-martial,

JDS
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Revised Draft Proposed article 17
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Uniform Code of Military Justice

Art. 17. Who May Serve on Courts-Martial.

(2) Commissioned Officers. Any officer on active duty in

the armed forces shall be competent to serve on all courts-martial
for the trial of any persons who may lawfully be brought before
such courts for trial.

(b) Warrant Officers. Any warrznt officer on active duty

in the armed forces shall be competent to serve on general and

speciul courts-martial for the trial of any persons, other than
comnissioned officers, who may lawfully be brought before such
courts ror triesl,

(¢) Enlisted Persons. Any enlisted person on active duty

in the armcd forces who is not 2 member of the sume unit as the
accused shull be competent to serve on gener:l and special courts-
martial for the trianl of any enlisted persons who may lawfully be
brought before such courts for trial, but he shall be appointed as
a member of a court only if, prior to the convening of such court,
the accused has requested in writing that enlisted persons serve
on it. After such u request, no enlisted person shull be tried by
a general or special court-martisl the membership of which does not
include enlisted persons in a number comprising at leust one-third
of the totul membership of the court, unless competent enlisted
persons are not available, Where such persons cre not,avg&}able;

the court may be convened and the trisl held without them, but the
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convening authority shall then make a written statement, to be appended
to the record, why they are not available.

For the purposes of this subsection, the word "unit" shall
mean any regularly organized body as defined by the Secretary of
the Department concerned, but in no case shall it be a body larger
than a company, an aviation squadron, or a ship's crew, or than a
body corresponding to them.

(d) Qualifications of Members of Courts-Martizl.

(1) When it can be avoided, no person in the armed
forces shall be tried by a court-martial any member of which
is junior to him in rank or grade.

(2) When eppointing courts-martial, the convening
authority shall detail as members thereof such persons as,
in his opinion, are best qualified for the duty by reason
of age, education, training, experience, length of service,
and judicial temperament. No person shall be eligible to
sit as a member of a general or special court-martial when
he is the accuser or & witness for the prosecution,

NOTES::

A. Sources and Comparsble Provisions

a) A. W, 4, as amended; A. W. 16, as amended.

b) Art. 39, AGN; Art. 24(a), proposed Navy Bill,
B. Comments

a) Subsections (a), (b), ar. (c) make officers, warrant
officers, and enlisted persons competent to sit on the courts-

martial of any force, without regard to whether they are members
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S
eof the same force as the convening authority, or of the same force
as the accused. As a practicd matter, in almost all cases the
persons appointed to the court will be of the same force as the
convening authority and the accused; sqbsection (d)(2) would require
this as a matter of discretion by the convening authority of an
intra force court. In cases where reciprocal jurisdiction between
forces is exercised, however, it will be desirable to have a mixed
court, with members from the force holding the court, and frem
the force to which the accused belongs. The subsections are
written to permit this, and beyond this to permit the appointment
of members from a third force, since that might also be desirable
in certain cases, as when the convening authority is in command
over several small units of different forces, which might occur
at a MATS installation. Placing no restriction on competency in
this respect would give the convening zuthority a maximum number
of persons to draw on for membership on a court martial, Since
reciprocal jurisdiction will be exercised only bﬁ agreement among
the forces, as expressed in regulations prescribed by the President,
the appointment of mixed courts will be subject to whatever control
is believed to be necessary.

b) Subsection (c¢) limits competency of enlisted persons to
cases where they are not members of the same unit as the accused.
"Unit" is defined for the purposes of subsection (¢} Since the
Secretary of the Navy is authorized to declare that all members

of a ship's crew shall be considered to be members of the same
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Revised Draft Proposed Article 17
11/29/48

=i e

unit it is felt unnecessary to make any further provision for the
case where a court-martial is convened aboard a ship.

¢) The last sentence of the first paragraph of subsection (c)
was added to make it possible to proceed with a trial where competent
enlisted persons are not available. A. W. 16, as amended, also
provides that enlisted members of the same unit as the accused shall
not sit on the court trying him, but A. W. 4, as 2mended, does not
provide what may be done if members of other units are not available,
It is believed that unless some provision qualifying the mandatory
nature of the subsection is included, cases will arise where it
will be impossible to try a man except by summary court-martial,
or by obtaining a competent person it great expense to the government,
as for example, where there is a single "unit" of any force, which
is isolated geographically, ~"Not available" is intended to cover |
only those cases where it is imgyacticable physically or from
military exigencies to obtain a man from another unit. It will 5
not cover cases where it is merely inconvenient. Adding the
requirement that the convening authority must mske a written
statement, to be appended to the record, why they ars not available,
will make it difficult to circumvent the general requirement that
enlisted persons must be appointed to the court when they have

been requested.
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Uniform Code of Military Justice

Art. 18, Law Member of General Courts-Martial

(a) The authority appointing a general court-martial shall
detail as. (law member) therébg\an officer who is a member of the bar
of a Federal court or of the highest court of a state of the United - ; ';
States and who is certified by the Judge Advocate General of one of
the armed forces to be qualified for such detail. | {0
(b) No general court-martial shall hold any proceedings in

£ 1
'II.-H\".""‘. &7

cpen ‘@emrt in the absence of the law member regularly detailed.

(¢) The law member shall not vote with the court nor shall,ﬁz LB
/

N A
NOTES:

A. Sources and Comparable Provisions

1) A, 8 as amended by P. L. 759, 80th Cong., 2d Sess. (1948).,
2) 5.1338, 80th Cong., st Sess. (1947), Art. 24(b),
B. Comment.

(a) The proposed text is derived from A.W, 8 (as amended)., The
law member is required to a member of the bar as it is believed that he
should normally be more qualified than counsel.

(b) Subsection (b) is to assure that the law member shall
be present except when the court is in closed session,

(¢) Subsection (c) is added in order to show the changed position
of the law member, He is to function in a manner similar to that of

a Jjudge sitting with a jury and is not to be a "member",

JDS
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TABLE OF CONTEWTS —~ PART 6

APPOINTMEST OF COURTS-MARTIAL

ART

Art,. 1%, General Courts-Martial

At 206 Special Courts-Martial

Art, 21 Summary Courts-Martial

Art. 22. General provisions re: Trial Judge
Advocates and Defense Counsel
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Uniform Code of Military Justice

Art. 19. General Courts-Martial

(a) General courts-martial may be appointed by

(1) The President of the United States,

(2) The Secretary of the Army, Navy, or Air Force,

(3) The commanding officer of a Territorial Department, an Army
Group, an Army Corps, a division, a separate brigade, or a correspending
unit of the Army,

(4) The Commander in Chief of a Fleet, the commanding officer of
a naval station or larger shore activity of the Navy beyond the
continental limits of the United States,

(5) The commanding officer of a bajor air Command, an air Force,
a Division, or a separate !'ing of the air Force,

(6) Such other commanding officers of their respective forces as
may be designated by the Secretary of the army, Navy, or air rorce,

(7) Any other commanding officer in any of the Armed Forces
empowered by the President,

(b) Vhen any such commanding officer is the accuser or the com—

plainant of the person or persons to be tried, the court shall be

N

appointed by superior competent authority and may in any case be
appointed by superior authority when by the latter deemed desirable,
NOTES
A. Sources and Comparable Provisions

a) 4, . 8 as amended by P,L, 759, 80th Congress, 2d Session

b) A.G.N., irt., 38,
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B. Comment

a) The proposed text includes the provisions of a. W. 8 as amended
by P.L. 759 and in addition includes similar provisions for the air
Force, ' vy, and “Yoast Guard. The provisions as to law member are to
be found in proposed Article 18,

b) The Secretary of the army and «ir force are here given powers
to designate convening authorities similar to the power heretofore
provided for the Secretary of the Navy. 1he Navy is in favor of retain-
ing the present exercise of this power by the Secretary of the Navy.

¢) The authority of the President is cxtended to empower officers
of the Navy, Coast Guard, and Marine Lorps to appoint general courts-—
martial similar to the authority which he his under 4, ''. 8 (as amended)
to empover army and Air force officers to convene such courts.

d) As units of the Navy, sair force, ind Loast Guird corresponding
to the Army units designated in a. W, 8 were difficult to determine,
each service was alloved to designate the units which it thought
should be designated by statute. Specific units are named in the
statute for the purpose of informing commanding officers in the field
of their power to convene general courts-mirtial, since such officers
will have copies of the statute, but may not have all the orders
and regulations of the becretary of their service.

e) No provision is made for the uppointment of general courts—
martial by the Superintendents of the various service academies.

A. 7", 8 presently provides for such statutory authority for the

Superintendent of the Military Academy. The Navy and Coast Guard
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do not wish éo grant this authority by statute, while the air Force
has no service academy. Therfore, in the interest of uniformity,
statutory prevision for any such Superintendent has been omitted.

f) The present provision of A, '. 8 granting commanding officers
to whom there is assigned a stiaff judge advocate the power to convene
general courts-martial is omitted as it is felt that these officers
could be provided for by being designated by the Secretary of their
respective service.

g) Paragraph (b) is taken from a. 1. 8 as amended by Public Law 759,
The Navy is qpposed to the inclusion of this provision us causing
deliy in the administering of discipline, especially on ships at sea.
The word "prosecutor" in A, ' . 8 is changed to "complainant" as the

bt
word "prosecutor" is used in this Uode to mean the officer who
acts as attorney for the United States.
JUS

All

L " = f A .f.-
Y Cale /Zu_z@ / CoUAHALA
/ } \\
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Uniform Code of Military Justice

Art. 20, Special Courts-Martial

(a) Special courts-martial may be appointed by

(1) 4ny person vho may appoint a general court-martial,

(2) The commanding officer of a district, garrison,
fort, camp, station, or other place where members of the Army
or Air Force are on duty,

(3) The commanding officer of a brigade, regiment,
detached battalion, or corresponding unit of the Army,

(L) The commanding officer of a wing, group, or separate
squadron of the air Force,

(5) The commanding officer of any naval vessel, brigade,
regiment, marine barracks, or the commandant of a naval
shipyard or naval station,

(6) The commanding officer of any separate or detached
command or group of detached units of any of the armed forces
plaéed under a sinele commander for this purpose, or

(7) Any other commanding officer empowered by
the Secretary of the .rmy, Navy, Air rforce, or Treasury.

(b) "hen any such commanding officer is the accuser or the
complainant of the person or persons to be tried, the court shall be
appointed by superior authority, and may in any case be appointed by
superior autnority when by the latter deemed advisable.

NOTAS

A. Sources and Comparable Provisions
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a) A.W. 9 as amended by P, L, 759, 80th Congress, 2D Session
b) A.G.N., art. 26.
B. Comment

a) The proposed text is drawn from A. . 9, as amended by
P L; 759 and a.G.N. Art. 26,

b) OSubsection (a)(l) reflects the Committee's determination
that authorities having power to appoint general courts should
have the power to appoint inferior courts as well, in order to
avoid the trial of persons by general courts—martial when a special
court-martial vould be sufficient,

¢c) Subsections (a) (2) and (3) embody present provisions
of A, V, 8,

d) Subsection (a) (L) designates air Force selected by the
Air Force as corresponding to those names in (a) (3).

e) Subsection (a) (5) contains additional appointing
authorities named in the present A.G.N.

f) The Secretary of the Army, and of the Air Force,lare given
the power to designate additional appointing authorities equal to
that given the Secretary of the Navy under the present A,G.N.

g) The Navy objections to paragraph (b) of proposed Article
19 also apply to paragraph (b) of this proposed article. The word
"prosecutor" is changed to "complainant" to conform to proposed
article 19,

JDS
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Uniform Code of Military Justice

Art. 21, Summery Courts-liartial.

(a) Summary courts-martial may be appointed by
(1) Any person who may appoint a general or special
courts-martial,
(2) The commanding officer of a detached company, or
other detachment of the Army, or
(3) The commanding of?icer of a squadron or other
detachment of the Air Force,
(b) Summary courts-martial may be appoiptcd by supcrior
. authority when by the latter deemed desirable. TWhen but one
officer is present with a command or detachment he shall be
the sumnary court-martial of that command or detachment and
shall hear and determine all summary court-martial cases
brought before him;
A. Sources npd Comparable Provisions
a) A, W. 10
b) A,G.N. 6 (a)
- c) S.1338, 80th Congress, lst Session (Proposcd Navy bill),
B. Comments
‘a) ‘Thc wording of the proposed text is mainly derived from
A. W, 10,
| . b) Persons who arc cmpowcred to appoint general or special

courts-martial are given authority to appoint summary courts-martial

'. RESTRICTED
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Proposed Article 21

. 10/19/48

as the Committee believed this to be dcsirabl?. Under the
present A,G.N,, such officers have this power,

c) The Air Force de§ignatcd a squadron as corrcsponding_to
the designated Army units, The Navy retains pr;segt practice,

d) Paragraph (b), which is derived from A. W. 10, is decricd

desirable, although the A,G,N, docs not contain a similar provision,

JDS
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Page 1

Uniform Code of Military Justice

NOT=ES

e

Art, 22, Appointment of Prosecutors and Defense Counsel.

(a) TFor each general and special court martial the guthority
convening the court shall anpoint a qualified nréggghggi and a
defense couﬂsel of at least equal gqualifications, together with
such assistants as he may deem necessary or appropriste. No
person who has acted as investigating officer or court member
in an& case shall act in the same case as a member of the prose-

el F-—;/ T~ 7 BERC

cution or defense. No member of the prosecdﬁion shgli act

subsequently in the same case as a mnnbcr of the dofeyge. nor

| ‘ r
f .
Lo, 4

shall any member of the defense.?ct ;ubscéuontly in the same
case as & member of the prosccution. :
(b) The porsons acting as ﬁ}ésecuéé; and defense counscl f

in the case of a geneyal court martlal shall ecach bc a membor
e A& o Lega Cprecld e S
of the bar of a Fodoral court or of thc highest court of a
State, Territory, District, or Insular Posscssion of tho
United States, and shall be certificd by the Judge Advocate
Geoneral (or the Chiéf Counscl of the Coast Guard) of the scor-

vice concerned as having the requisite legal treaining to por-

form his duties.

A. Sources and Comparsblc Provisions

a) A. W. 11 now in effcct

b) A. W. 11 as amended by P, L. 759

c) A, G. N, 18(b) and A. G. N. 24 (b) as amended by the proposed Navy

B111 (. 1338, 80th Cong,, 1st Sess., 1947) RESTRICTED
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B. Comnment

This Proposcd Article is a re-arrangement of the language in
A.W. 11 (as amended by P.L. 759) with certain modifications. In
the interest of clarity and accuracy, the triel judge advocate is
renamed the prosecutor. The question of whether or not the wording
of A.W. 11 includes lawyers who arc members of the bar of a terri-
torial court is also clarified.

Note that both the trisl Judge advocate and the defense counsel
for a gencral court martial not only must be lawyers, but mmist be
certified as well, Certification by the Judgze Advocate Genoral has
becon substituted for the requirement of membership in » Judgo Ad-
vocate Gencral's Department to broaden the spplication of the Article
to the other armed foreces, which do not have such & department.

The provision prohibiting the prosccutor or defense counscl from
acting as staff judge advocate is transferrod to Proposed Article 3,
The provision rg cxcusing defensc counscl when the accused has his
own counsel is clinminated, since this subject is covered in Proposcd
Article 386.

The proviso that where the prosecutof is a nmcmber of the Judge
Advocate Goneral's Deopartnent or of a bar, defense counsel shall like—
wisc be 2 momber, is climinated. Such 2 proviso is unnccessary with
resncet to o general court martial (sce sub-scction (b) ) and the
lenguage Mof at loast cqual qualifications" in sub-scction (a) gives
sufficient protection to the sccused with respect to special courts

martial,

RESTRICTED
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Uniform Code of Military Justice

Art. 23. Jurisdiction of Courts-Murtial. In General.

(a) Each armed force shall have court-martial jurisdiction
over its own personnel, and over all other persons subject to this
Code. The exercise of jurisdiction over such other persons subject
to this Code shall be in accordance with regulations prescribed by

the President. 22

(b) In 211 cases‘{féview subsequent to that by the officer
with authority to convene a general court-martiazl for the command
which held the triil, where such review is required under the
provisions of this Code, shall be carried out by the force to which
the accused belongs.,

NOTES:

A. Sources and Comparable Provisions

None
B. Comments

a) Subsection (a) authorizes reciprocal jurisdiction among
the armed forces, but makes the exercise of such jurisdiction by
any force subject to regulations prescribed by the President. It
is contemplated that such regulations will cnumerste those situa-
tions in which one armed force can try personnel of another force.
This method of providing for the exercise of reciprocal jurisdietion
permits flexibility, in that new situstions for which the exercise

of such jurisdiction may be desirable, can be provided for as

RESTRICTED
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oy

they arise, The exercise of jurisdiction over other persons subject
to the Code, who are not members of any armed force, shall also be
subject to regulations prescribed by the President.

b) Subsection (b) is particularly applicable to cases where
reciprocal jurisdiction has been exercised, and is therefore placed
in Art. 23, But general courts-martial records in every case will
go from the convening authority to the JAG of the force to which
the accused belongs. Special courts-martial records will go from
the convening authority to the officer with authority to convene
a general court—-martial for the command which held the trial. 1In
some cases this officer might be of the same force as the accused,
while in others he might be of the same force as the convening
authority; in either event he would be the reviewing authority
for the convening command in all special courts-martial cases.
Thereafter, if review on the departmental level was required,
it would be carried out in the department of the force to which

the accused belongs.

EMS
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Uniform Code of Military Justice

Art. 25. Jurisdiction of Courts-Martial. Special Courts-Martial,

Subject to Art. 23, special courts-martial shall have juris-
diction to try persons subject to this Code for any non-capital
offense made punishable by this Code, and for capital offenses
under such regulations as may be prescribed by the President.

Special courts-martial may adjudge any punishment authorized
by law or the customs of the service except death, dishonorable
discharge @+ dismissal, confinement in excess of six months,
forfeiture of pay exceeding two-thirds pay per month, or forfeiture
of pay for a period exceeding six months. A kad econduct discharge
shall not be adjudged unless a complete record of the proceedings
and testimony before the court has been made.

NOTES:

A. Sources and Comparable Provisions

a) A. W. 13, as amended by P. L, 759.

b) Proposed Navy Bill, Art. 17, Art. 20.
B. Comments

a) The proposed text follows the sense of 4, W, 13, as
amended, with alterations in language to eliminate the use of
provisos, and to make it consistent with the form followed in
proposed Art. 24. Special courts are given the authority to try
capital cases under such regulations as may be prescribed by the

President. The Navy proposes this procedure so that prior blanket

RESTRICTED
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S T

authority may be obtained for capital offenses to be tried by special
courts aboard ship. Death is added to the 1list of punishments which
a special court miy not adjudge, to cover the case where a special
court tries a capital case.

b) The provision in A. W. 13, as amended, that a BCD
adjudged by a special court-martial is subject to approval by an
officer with GCM jurisdiction and review by the J.A.G. is cut out
of this article. This provision will be dealt with in Art. 60,
Execution of Sentences, and in the proposed article dealing with

review of special court-martial cases.

RESTRICTED
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TABLE OF COuTEWNTS — PART 7

RISDICTICHN OF COURTS-MaRTIAL

Art,
Art.
Art.

Art,
Art,

Art.

Art,

23.

General Courts-Martial.

Special Courts-Martial.

Summary Courts-Martial,

Reciprocal Jurisdiction of aAriied Services
Courts-Martial.

Jurisdiction of other tribunals of the Armed
Services not affegtad by these articles.

Statute of Limitations.

Double Jeopardy.

RESTRICTED




RESTRICTED

Revised Draft Proposed Article 23
11/19/48 Page 1

Uniform Code of Military Justice

Art, 23. Jurisdiction of Courts Martial. In General.

(a) Bach armed force shall have court martial jurisdiction
over its own personnel, and ovea\nther persons subject to this Code.
The exercise of jurisdiction over such other persons {swbjest—to P“”&Ax'
théiaﬂbde)shall be in accordance with regulations prescribed by the
President.

(b) In any case where a member of one armed force has been
tried by a court martial of another armed force, any review sub-

sequent to that by the officer with authority to convene a general W{””f "L”i

Ay e T bt
court martial for the command which, held sthe trial) shall be in 6
. e f

[
the force of which the accused is a member. f

Sources and Comparable Provisions

None
Comments

a) Subsection (a) authorizes reciprocal jurisdiction among
the armed forces, but makes the exercise of such jurisdiction by
any force subject to regulations prescribed by the President. It
is contemplated that such regulations will enumerate those situa-
tions in which one armed force can try personnel of another force.
This method of providing for the exercise of reciprocal jurisdiction
permits flexibility, in that new situations for which the exercise
of such jurisdiction may be desirable, can be provided for as

they arise. The exercise of jurisdiction over other persons subject

RESTRICTED
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to the Code, who are not members of any armed force, shall also be
subject to regulations prescribed by the President.

b) Subsection (b) is particularly applicable to cases where
one force holds a special court martial on a person belonging to
another force. Review in these cases will be by the convening
authority and by the officer having general court martial juris-
diction over the command which held the trial; any review subsequent
to this will be by the accused's own force. Thus a BCD adjudged
by a special court will not be executed until it has been approved
by the force of which the accused is a member, but sentences which
do not require approval on the departmental level may be executed
on approval by the officer with GCM jurisdiction.

- In GCM cases, review will be by the convening authority,

and then by the force to which the accused belongs.

RESTRICTED
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Uniform Code of Military Justice

Art, 24, Jurisdiction of Courts-Martial. General Courts-Martial

Subject to Art. 23, general courts-martial shall have
Jurisdiction to try persons subject to this Code for any offense
made punishable by this Code, and may adjudge any punishment author-
ized by law orf¢ha~cna$emeﬂ&f*the=3a¥vioe, including a bad conduct
discharge. General courts-martial shallalso have jurisdiction to
try any person who by the law of war is subject to trial by a
military tribunal, and may adjudge any punishment authorised by
the law of war,

NOTES :

A. Sources and Comparable Provisions

a) AJW. 12, as amended,
b) Proposed Navy Bill, Art. 23,

B. Comments

a) The proposed text follows A.W., 12 » as amended,
substantially. The wosd "jurisdiction" is substituted for "power"
as more appropriates The punishments the court may adjudge when
it tries a person subject to the law of war are made those author-
1zed by the law of war rather than those authorized by law or the

customs of the service.

Revised Draft RE r_}' : RIC“" ED Proposed Article 24
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Uniferm Cede of Military Justiee

Art, 26, Jurisdietien ef CourtseMartial. Summary Ceurts-Martial.

Subjeet te Art. 23, summary eeurts-martial shall have juris-
dietion te try persems subjeet te this Cede, exeept offieers,
warrant effieers, eadets, aviatien eadets, and midshipmen at the
Naval Aeademy, for mem-eapital effemses made punishable by this Cede,
but me persen whe ebjeets therete shall be brought te trial befere
& summary eeurtemartial. Where sush ebjeetien is made by the meeuged,
trial shall be erdered by speeial er gemeral seurtemartial, as may
be apprepriate.

Summary ceurts-martial may adjudge any punishment which a
general eourtemartial is asutherised te adjudge, exeept death, ?";
dismissal, diseharge, sonfinement in exeess of eme month, restrietien
te uertu%} speeified limits im exeess of twe menths, eor forfeiture
of pay in exsess eof twe-thirds of ene menth's PaYy. Ta
NOTES: = ol

A. Seurces amnd Cemparable Previsiens

&) A, W, 14, as amended.

b) P.HIB" !Al't- 15. 16.
B, Cemments

a) First Paragrapht The prepesed text fellews the form

used in Arts. 24 and 25, U.C.M.J., The elause begimming "but me
persen whe ebjects therete™ te the emd of the paragraph is takem
frem Art. 16(f), prepesed Navy bill. The Army limits the right

te ebjeet te trial by summary eeurt te m,e.e's., and prevides that
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they may be tried by sueh a esurt amyway, if the effieer with
speeial eourt-martial jurisdietiem ever the man autherises it.

It is the Army reesmmendatien that this previsiom be adepted. The
Navy wishes te make the right abselute, previded there is nme right
te refuse C.0. punishment., An ebjeetien te the Army previsien is
that im the sase eof a summary seurt cemvemed abeard a ship, the
eofficer with speeial esurt-martial jurisdietien is the same persea.
This weuld make the man's right te ebjeet meaningless.

b) BSeeend Paragraph: Text fellews the ferm used in Art3 24

and 26, U.CoMoJ. The maximum time for restrietien, twe menths,
is a eempremise betweem the Army previsien ef three menths and the

Navry previsien eof ene menth,
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11/20/48 Page 1

Uniform Code of Military Justice

Art. 27. Jurisdiction of Courts-Martial. Jurisdiction not Exclusive.

The provisions of thig (Code conferring jurisdiction
upon courts-martial shall not be construed as depriving military
commissions, provost courts, or other miliéary tribunals of con~-
current jqrisdiction in respect of effenders or offenses’' that by
statute of by the law of‘;QEQééﬁgriable by such military com- )iﬁhf /

=1
missions, -provost courts, or other military tribunals, |

i

NOTES :

A. Sources and Comparable Provisions

a) A. W. 15 5o

b) Proposed Navy bill, Art. 5(b) :
B. Comments edote

a) The language of A.W. 15 has been adopted, witﬁ A ” —
the wo rds "this Code" substituted for "these articles." The -
simpler provision found in Art. 5(b), propesed Navy bill was no£

adopted because of the importance attached to the contents of

AW, 15 in BEx Parte Quirin, 317, U.S. 1 (1942).
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- i _ad / |"‘—£-"" =
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b 2 f}. 5 S -

Art. 26. Lt.atute ef Lilzit.ationa A 4{‘ » ) W&/va‘;“ W 7’1 o
.-‘h" | = k —— - =L “ _’*_? diat »r 44 4

¥ (a) A person éhargdd lrith desertion or absence witheut “M— /oy

f L M
leave in time of war, omr—with treason, E‘E’im,fnrﬂeﬁ may be ‘f{; rnelled ©
g Kool

tried amdpunished at any time without limitation, Ve—L

hote
|

R (b) A persen charged with des®rtion in time of peace, Rafe
rape, or any of the offenses punishabls under Art. _ (i.e., Iiih,“ré
those now in A.W, 93) shall not be liable to be tried or punished e 25,

. -y 'r (4 s

by a court-martial if the offense was committed more than three . f:{ 'q"/
years (before he was arraigeed 7 / W“"— J
f‘befora the signing of harges and specificatiens 't.o be Vsl L
""J.!;mfermd against h:un.% /[,J.f/{,. [,[1(_

,1 L(,€ ?'.:

The peried of limitation for the trial er punishment ef frauds \
against the gevernment shallk:_llsc) be three years, ﬁmt the pre-
visions of Title 18 U.5.C., Sec. 3287 shall apply te such offenses  * =
in addition.

- (c) A e rson charged with any ether effense shallanet be
liable te b= $ried er punished by a ceurt-martial if the offense

was cemmitted mere than two years (befers he was arraigned
(befere the signing ef charges and
specificatiens te be preferred
against him,
(d) -In the case of any effense the trial of which in
time of war shall be certified by the Secretary of the respective

armed ferce cencerned te be detrimental to the presecution ef the
war or inimical to the Natien's security, the period of limitation

shall be extended te six months after the termination of hestilities

RESTRICTED
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] el -

as pncl_ained by the President or by a cencurrent resolution ef
Cengress,

(e) Perieds in which the accused was absent frosm the
jurisdictien ef the U.S., or was in the custedy of civil autheri~
ties, or in the hands ef the enemy ',_o,r was fleeing frem justice, ? 2
er by reasen of any other manifest impediment was not amenable te y
military ;justjfie}; shall be excluded in cemputing the peried ef limi-

tatien fer trial or punishment.

(£f) Where a rehearing er a new trial fer the same effense

v J,f_, . M{:_ 4.&-‘1:((;-'/

is erdered eor gra:hted the St!.amte of L iens shall net be a

»-Lﬁ a WLl TL#
bar unless it weuld have been a bar to the erigindd $rial,
A

(g) This article shall net be censtrusd te sutherize the
tridl or punishment ef any persen whese trial er punishment is

barred by the previsiens ef existing law,

NOTES

A. Sources and Cemparable Previsiens

&) A.W. 39, as amended,
b) Prepesed Navy bill, Art. 5(b).

B. Cemments

4) This article includes all ef the previsiens in A.W. 39,
@s amended, and all the previsions in Art. 5(b), prepesed Navy bill,
except that centained in the secend previse. That previsien has
been covered in Art. LO(c).

b) The offense of treasen has been added to the list

of effenses which may be tried and punished at any time witheut

RESTRICT
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.limitatiens,

¢) Subsectiens(b) and (c) eentain alternative previsiems
for when the Statute ef Limitatiens: shall step running. A.W. 39 °
makes it the time eof arraignment; Art. 5(b) makes it the time charges
and specificatiens are signed. Arraignment requires the pressnce
of the accused;ssigning ef charges and speeificatiens dees net,.
The Navy previsien is censistent with the rule for Federal crimes,
Title 18, U.S.C., Sec. 3282 prevides the Statute shall step run-

ning at the time the indictment is feund er the infermatien is

instituted,

d) The statement in subsesctien (b) that the previsieng

of Title 18, U.S.C., Sec. 3287, shall apply te frauds against the
gevernment is an adeptien eof the previsien in Navy Art. 5(b), first
previse. The Act of August 2, 1942, and its amendments, were
incerperated inte Sec, 3287, which reads as fellews:

"§ 3287. Wartime suspensien of limitatiens

When the United Scates is at war the running ef
any statute of limitatiens applicable te any effense
(1) inwelving fraud er attempted fraud against the
United States eor any agency thereef in amy manner,
whether by censpiracy or net, er (2) cemmitted in
cenneetien with the acquisitien, care, handling,
custedy, centrel er dispesitisn of any real er pers; 4l
senal preperty ef the United States, er (3) com=
mitted in eennectien with the negetiatien, precure~
ment, award, perfermance, payment for, interim fine
aneing, cancelatien, er ether terminatien er settlee
ment, of any eentract, subeentract, er purchase erder
which is cennect=d with er related te the presecutien
of the war, er with any dispesitien ef terminatien
inventery by any war centracter er Gevernment ageney,
shall be suspended until three years after the
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termination of hestilities as preclaimed by the
President er by a cencurrent reselutien of Cengress,

Definitiens eof termms in sectien 103 ef Title L1
shall apply te similar terms used in this sectien,”

e) Subsectien (e) incerperates all ef the cenditiens
set eut in beth the Army and the Navy articles, "In the hands
of the enemy" was taken frem the prepesed amendments te the
prepesed Navy bill, dated 5/17/L8.

f) Subsectien (f) is new,

g) It is suggested that this Article be meved from its
present plaeein the U.,C.M.J. and put in Part 9, fellewing Art, 4O,
since it has mere te de with a plea ef the acoused than with the

Jjurisdictien ef the eceurt,.

DECSTRI -
g Y = B ?‘h?iw: h L;,if
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Uniform Code of Military Justice

Art. 28, Statute of Limitations.

(a) A person charged with desertion or absence without
leave in time of war, or with treason, mutiny, or murder, may be
tried and punished at any time without limitatiom.

(b) A person charged with desertiom in time of peace,

LJ(L\UW-Q rape, or any of the offenses punishable under Articles __  and

o (4.0 those now in A. W. 95 end A. W. 94) shall not be lisble

,Li{\-]vf,t‘__ﬁ 4 1) to be tried or punished XijomxmnaiemuxxiadX 1f the offense was
Yfm"} o committed more than three years before the signing of charges

. < and specifications to be preferred against him, or before the AT

.I Os.t. f i hm t - ° .'..II".‘
. tocﬁgzl ggz;.gn oﬂue ﬁe;igtnwlsoﬂwr offense shall not He

.

be lisble to be tried or punished YEIXDUNLFOGURXNAN if the

offense was committed mro than twe years before the signing
of charges and specifications to be preferred against him, or before
the imposition of punishment under Art. 15.
L&\  (d) In the case of any offense the trial of which in
time of war shall be certified by the Secrstary .of the Department
concerned to be detrimental to the prosecution of the war or
inimical to the Nation's security, the period of limitation
shall be extended to six months after the termination of hostilities
as proclaimed by the President or by a concurrent resolution of
. Congress.
"\_ 4U (e) Periods in which the accused was absent from the
. Jurisdiction of the U.8., or was in the custody of civil authori-

ties, or in the hands of % e enemy, shall be excluded in computing
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the peried of limitation for trial or punisiment.

(£) ‘When the United States is at war the rumuing of any
statute of limitations applicable to any offense (1) fnvolving
fraud or attempted fraud sgainst the United States or auy agensy
thereof in any manner, whether by conspiracy or not, or (2) conmitted
in comnection with the acquisitiom, care, handling, custody,
control or disposition of any real or perscnal property of the
United States, or (3) committed in connection with the negotiation,
procurement, award, performance, payment for, interim finaneing,
cancelhtion, or other termimation or gettlement, of any contract,
mbaon‘h'tot.l or purchnse order wiich is comnected with or nhtod‘
to the prosecution of the war, or with uw digposition of termimation
inventory by amy war comtractor or Govermment mgency, shall be

suspended until three years after the termination of hogtilities
as proclaimed by the President or by a concurrent resolution of

Congress.

-)
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(n) This article shall mot be construsd to sutimrise
the trial or punishment of any person whose trial or punishment
is barred by the provisions of existing law.
ROTES

A. Sources and comnbh Provigions
a) A. W, 39, as smended.

b) Proposed Navy Bill, Art. 5(b).
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B. Comments

a) BSubsection (a) is adopted from A. W, 39, as amended,
and Art. 5(b), proposed Navy bill. Treason is added as an offense
for which there is no Statute of Limitations.

b) Subséction (b) is adopted from A. W. 39, as amended,

excepk for the provision that the Statute shall stop runcing at

the time charges and specifl cations are signed, wiich is adopted
‘have been deleted,

from the Navy bill, The words "by a court-martial"/ KFEXEXEEXTH
so the period of limitation will apply equally to C.0O. punishment,

JORM0EK R A R A0 K e BN R R R XX 0 X M) M6 L SR X )

The final clause is added to emphasize this.

¢) Subsection (¢) conforms with present Army and Havy
provisions with the exceptions noted above.

d) Subsection (d) is adopted fromA. W. 39, as amended.

e) The first provision in subsection (e) is a:dnptod from
A. W, 39, ap smended; the second prevision is frem Art. &5(b),
proposed Navy bill; the third provision is from Art. 5(b)(3)
of the proposed amendments to the proposed Navy bill, dated
5/17/48.
DSOOSENE0E Btk S NG XHIENOBEE X X

f) BSubsection (f) dncorporates Title 18, U.8.C. Sec. 3287,

If Sec., 3287 is not incorporated into the U.C.M.J., either

l‘tl.f..l-oe*i:l.;r or by reference, the effect is probably to make it




Revised Draft Proposed Article 28

11/30/48
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imapplicable in courtemartial ceses. This would be contrary to
the intent expressed by Congress whea it enacted “ec. 35287 recently
as permanent legislation, The section has been inserted directly
because of the undesirability of oiting statutes in the Ccde which
may not be available % "persons working with the Code,

g) Subsection (g) is new.

h) Subsection (h) is adopted from A. W. 39, as amended.
In connection with this provigion it should be noted that this
Article makes the period of limitation lenger for certain offenses
than what it is under present law = e.g. treason, or, for the
Navy, all the offerses in subsection (b)s The guestion may arise
whether the period of limitatiom to be spplied to these offonses,
when they are committed before the U.Cl.d. goes into effect but
have mot yet been tried, shall be the period under this Article
or the period spplicable under preseat law. BSubsection (g) would
gettle this guestion in sll situations which could arise except
two: where prosecution is mot yet barred by the period of
Limitstion under existng law, and prosecution under the U.C.H.J.
would (1) mot be barred at any time (treason) or (2) would be
lengthened (rape case in the Navyj. If it is desired Yo have
present law apply to offenses comnitted before the U.C.M.Jd.
goes into effect these two situntions osn be covered by a
savings clause of the type emacted in Sec, 2487er - Po L. 759
or Sec. 50 of the proposed Navy bill. They could also be covered
by regulations issued by the armed forces. Subsection (g) would

not be contra to either of these solutions.




Rlevised Draft Proposed Article 28
11/50/48

1) 1t is suggested that this Artiecle be moved from its
present plece in the U.C.M.J. snd put in Part 9, feollowing Art, 40,
ginee 1t has more to do with a plea of the accused than with the

jurisdiction of ths court.




Revised Draft Prepesed Article 29
12/23/48 Page 1

Uniferm Code of Military Justice

Art. 29. Fermer Jeepardy

Ne persen shall, witheut his sensent, be tried a secend
time for the same effense; but me preeeeding in whieh anm acoused
has been feund guilty by a courtemartial upen any charge eor
speeifiantiol lhlll be held te ba a trlll in the sense of this
article unti roview of the ease has beel rully oonplotod.
NOTES:

A. Seurees amd Cemparable Previsions

a) A, W. 40,
b) NC&B Sec. 408.
B, Cemments
8) The prepesed text fellews the firs® paragraph of A. W. 40,
(The second paragraph ef A, W. 40 is eovered in Art. 55, U.CeMods)
The second slause changes A. We 40 se that a trial will be held te
be complete whem the fimal reviewing sutherity has acted in the ease.
&_This change imakes this artiele comsistent with Arts. 56, 656, sud 57, 1
#7177 | U.C.MeJd., im that the trial will Dbe complete when the fimal luth.rit?;J
« v/ with pewer to erder a rehearing has aeted im the ease. The secend
elause confliets with the presemt Navy rule, but the Navy has ngreed
te adept the Army previsienm.
b) It is suggested that this Article be meved frem its
present place in the U.CuM.J. amd put in Part 9, fellewing Art. 40,
sinee it has mere te de with a plea ef the accused than with the

jurisdictien ef the court.

EMS







Revised Draft Proposed Article 30
12/13/48 Page 1

Uniform Code of Military Justice

Art. 30. Preliminary Charges.

(a)r ?%ilimiﬁiryilhnrges and speclfleations must be signed ..
Lo Qabme o o Huo Cools

under d{th bﬁfore an offloet of tha nrmed rorces and must si;ﬁe / '_;.. £

(1) that the complainant has personal knowledge of,
or has investigated, the matters set forth therein, and

(2) that the same are true in fact to the best of

his knowladge and beliet. Hor— y R
e & ,-... i ( Lo &/ /: r} 2 - A" £ J‘Tf ?‘J‘FE_T‘P- )
(b) Upon the swearing of P iwpiunr§ chargeg, immed&nt'
“) .-,},,__,-,_,_‘ l-,{& AL 1‘9L/ Lo

;—daps shll be tnk.oﬁ tcl determine what disposi ion should be- made
thereof in the interest ef Justice and disoipliné)lnd the person
accused shall be info;ﬁnd of the charges against him as soon as
praoticnﬁle.

NOTES:

A. BSoeurces and Comparable Provisions

1) P, L. 759, 80th Cong., 2d Sess. (1948), Art. 46a amending
A. W. 70.

2) AGN 43,
B. Comment

() Subsection (a) is derived from A. W. 46 (as amended).
The word "preliminary™ is added to make.olear that these charges
and specifications need not be formal in ferm or substance although
they must state facts which, allege an offense against this Code.

However, the preliminary charges and specifications may be formal

r;) /2‘




Revised Draft Proposed Article 30
12/2/48
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in form and substance and may be the charges and specifications on
which an acoused is sotually tried. This is to make clear that
charges may be changed after investigation both as to form and
substance without & further oath, subject to the requirements of
Article 3l.

The text allews any person te swear to a complaint. This
would mot only allow & member of the armed forces to sign charges,
but & civilian as well. The purpose of this propesal is to allow
the real party in interest to swear te the charges when he is
available.

(b) The purpese of subsection (b) is te assure that charges
will be speedily disposed of and that the persem scoused will be

informed of the charges se that he may prepare & defense.

JDS
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Revised Draft Proposed Article 81
12/13/48 Page 1

Uniform Code of Military Justice

Art. 31. Investigation f w7
¥ 1 F v A
LA =

(a) No charge or specification will be referred to a general

court-martial for trial until after a thorough and impartial inves-

tigation of all the matters set forth therein shall have been made.

.!I\_ a A

'Ihilﬁinveatigiﬁibﬁ‘iﬁ'nmnﬁ:turyj‘ﬁﬁt'EBEHjuizgﬁiéﬁionn};;zndQ include

inquiries as to the truth of the matter set forth in the charges, form
of charges, and what disposition of the case should be made in the interest
of justice and discipline,

(b) The accused shall be advised of the charges against him and
shall be permitted, upon his own request, to be represented at such
investigation by civilian counsel if provided by him, or military counsel
of his own selection if such counsel be reasonably a;ailable, or by
counsel appointed by the officer exercising general court-martial
Jurisdiction over the command. At such investigation full epportunity
shall be given to the accused to c?o-a—examine witnesses against him if
they are available and to present anything he may de#ire in his own behalf,
either in defense or mitigation, and the 1nvest1gat}ng(off1cqr $h41}
examine available wlpn?;ses requested ﬁ?)t;é'iéch:q If!th;veharges are
?or;arded afterL;uch.1;fest;;atloﬁ,”2;ey shalilbe accompanled by a statement

of the substance of the testimony taken on both sides,
(& &S

NOTES K _f)\)i

A. Sources and Comparable Provisions

1)~ P.E, 759, 80th Cong. 2d Sess. (1948), Art. 46b amending A.W. 70.
B, Comment

The proposed text is derived from A.W. 46 (as amended). The

L




Revised Draft Proposed Article 31
12/13/48 Page 1

e
second sentence in subsection (a) is added in order to make clear that
this provision is not jurisdictienal, In connection with proposed Article
30, it is proposed that formal charges maybbe .drawn after the investigation.
However no charge or specification may be referred to a general court-
martial for trial, unless all the statements of fact therein have been
thoroughly and impartially investigated.

JDS



Revised Draft Proposed Article 32
12/13/48 Page 1

Uniform Code of Military Justice

Art. 32, Forwarding of Charges.

fihen a person is held for trial by general court—martial
the commanding officer will, within eight days after the accused is order—
ed into arrest or confinement, if practicable, forward the charges, fo—
gether with the investigation and allied papers, to the officer exercising
general court-martial jurisdiction. If the same be not practicable, he
will report to superior authority the reasons for delay.
NOTES:

A. Sources and Comparable Provisions

1) P.L. 759, 80th Cong. 2d Sess. (1948), Art. L6c amending A.W. 70.

B. Comment

The proposed text is A.W, 46c (as amended) with the omission

of service of charges which is incorporated in proposed Article 34.

JDS




Draft of 12/13/48 Proposed Article 33
Page 1

Uniform Code of Military Justice

Art. 33, Advice of Staff Judge Advocate and Reference for Trial.

Before directing the trial of any charge by general court-
martial, the convening authority will refer it to his staff judge
advocate_or legal officer for consideration and advice; and no charge will
be referred to a general court-martial for-trial unless it has.been
found that _a thorough-and-impartial investigation thereof has-been
gaégsuq“preacribiﬁ‘in‘ﬁff?ﬁéé;gi;¥£h$t such charge is legally sufficient
to allege an offense under these articles, and is sustained by evidence
indicated in the report of investigation., If the charges or specifications

are not formally correct or do not conform to the evidence indicated in the

report of the investigating officer,
formal corrections and changgﬂthe charges and speciflcatlona to conform
to such evidence, WW? b_ﬁ m I

NOTES:

A. Sources and Comparable Provisions

1) P.L. 759, 80th Cong., 2d Sess. (1948), Art. 47b.
B. Comment
The proposed text incorporates A.W. 47b (as amended), The last
sentence is added to allow informal preliminary charges to be put in
formal form and to allow the charges to be changed to conform to .the

evidence,

_/JDs
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Hevised Draft Preposed Artiocle 34
12/13/48 Page 1

Uniform Code of Military Justice

Art. 34, Service of Chargen

The trial counsel to whem court-martial charges are referred
for trial will cause to be gerved upen the accused a cepy ef the
charges upen which trial is to be had. In time of peace ne person
shall, against his objection, be breught to trial before a gemeral
courtemartial within a peried ef five days subsequent to the serviee
of charges upem him, nor before a special court-martial within a
peried of three days subsequent to the service of charges upen
him,

NOTES:

A. Sources and Comparable Previsions

1) A. W. 460 as amended by P, L. 759, 80th Cong., 2d Sess.
(1948). ' :

2) AGN Art. 43,

3) 8.1338 (Preposed Navy Bill), 80th Ceng., lst Sess, (1947),
Art. 33 and 37.
B. Cemment

Service of charges is placed after reference te trial instead
of in the article on ferwarding charges as there is ne need te serve
charges until it hus been fimally determined that there will be a
court-martial, The requirement of three days between service eof

charges and trial by speeial courtemartial in time of peace is

derived frem prepesed AGN Art. 37.

JDS




OFFICE OF THE SECRETARY OF DEFENSE
*WASHINGTON

TN _J { i) December 11, 1948

Professor Edmund M. Morgan <~ — 7 7
Chairman

Honorable Gordon Gray
Department of the Army Member

Honorable W. John Kenney
Department of the Havy Member

Honorable Eugene M. Zuckert
Department of the Air Force Member

SUBJECT: Agenda for the meeting of the Committee on a Uniform Code of Military
Justice on THURSDAY, DBCEIER 16, 1948, at 2100 puna, end FRIDAY,

at 10:00

There will be consideration of the proposed text of the following
Articles:

Comparative Study
Subject Number

Assignment of Judge Advocates, etc. AV=47
Territorial Applicability None
Confinement with Enemy Prhown, etc. AW=16 (amended
Punishment Prohibited Before Trial AW=16 (amended
Disciplinary Powers of Commanding Officer AW=-104 '
mtm“ of Gmlu Courts Martial :::;9 (m-d(m.g)
Statute of Limitations
Preliminary Charges =\ AW=T0
Investigation \ AW=T0
Forwarding of Charges AN=-T0
Advice of Staff Judge Adwuto‘ A=47

~ Service of Char P AW=70

~Lesser uded Offenses None
Records of Trisl A%=33 and AW=35
Petition for a New Trial Av=53
Clemency AW=51
Vacating Suspended Sentence None

=t o e
f“‘_ 4—-\'-'“]"‘“':-'1'1 I
! ft




It is contemplated that a number of the punitive Articles will be
submitted for consideration. Proposed drafts will be supplied during the
course of the week,

FELIX E. LARKIN
Executive Secretary

Committee on a Uniform Code of
iilitary Justice

Attachments
FEL:ls
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Art, 48, Number of Votes Required,

To Convict of Spying - all;

To Sentence to Death - &ll;

Life Imprisonment - Three-fourths;
Confinement Over Ten Years -~ Three-fourths;
Convictions except sypings ~ Two-thirds;
Confinement Under Ten Years -~ Two-thirds;
All Other Questions - Majority.

MO RO oD

Art, 48, Court to Anmounce action.

Art. 50, Contempts.

Art, B5l, Errors and Irresularities — Effect of,

Art, 52. Unlawfully Influencing Action of Court,

Art. B3. Records of Trial.

a. Records Required;
(1) General Courts-Martial,
(2) Special and Summary Courts-Martial,

b, Digposition of hecords.
(1) General Courts-lartial,
(2) Special and Sumuary Courts-Martial,

- g £ P
7 - / [
(A A »-‘L--L._ ¢ k’ll i'..,fr‘-‘L"'L- 1.1‘\_ i'\—'im\_ ‘.k-'j‘
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Revised Draft Destroy Prior Drafts Proposed article 35
11/1/48 Page 1

Uniform Code of Military Justice A ’

Art. 35. President May Prescribe Rules.

(a) The President may, by regulations, which he may modify from
time to time, prescribe the procedure, including modes of pronf, in cases
before courts-martial, courts of inquiry, military commissions, and other
military tribunals, which regulations shall, insofar as{he shall deem}practi—
cable, apply the principles of lav and the rules of evidence generally
recoenized in the trial of criminal cases in the district courts of the United
States.
(b) Nothine contrary to or inconsistent with this Code shall be so
prescribed,
(¢) 411 rules and regulations made in pursuance of this Article shall
be laid before the Congress.
NOTES:
A. Sources and Comparable Provisions.
1) A, 38 as amended by Fub. L. 759, 80th Cong., 2D Sess.
(1948).
2) AGN Art. 34 and 64(e).
3) S.1338, 80th Cong., lst Sess. (1947) Art. L48.
B. Comment.
(a) The language of the proposed text is drawn from A.V. 38
as amended by P,L. 759. This provision differs from the proposed Navy bill
in that:
1) The president instead of the Secretary of the Navy is to

prescribe rules. The Navy has no objection to this,

RESTRICTED
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Revised Draft Proposed article 35
11/1/48

Bia 2

2) 8.1338 uses the term "pleading and procedure' instead of
"procedure." Pleading is included in procedure.

3) The proposed Navy bill has the expression "as will insure
the enforcement of discipline and the fair and impartial administration
of justice." This language has not been deemed necessary to include
in this article.

L) The text includes "principles of law", while the propcsed
Navy bill does not. s the language of A.'. 38 is broader, it is
retained.

5) The proposed Navy bill uses the language: 'naval courts-
martial, other military tribunals, and fact finding bodies." The
Army and Air Force believe this languige too ineclusive and therefore
the language of P.L. 759 is used.

(b) Buth A.VW. 38 and proposed AGN Art. 46 agres on this provision.
(¢) As P. L. 759 included this subsection, it is included in the

proposed text.

JLS5

RESTRICTED




o
i;}i;;igDﬁft ' RESTR[CTED E:zgoiec Articlie 36

Uniform Code of Military Justice

Art. 36, Duties of Trial Counsel and Defense Uounsel,

(a) The triil counsel of a general or special court-martial shall
prosecute in the nume of the United States, and shall, under the direction of
the court, prepare the record of the proceedings.

(b) The accused shall have the right to be represented in his defense
before 1 general or special court-martial by civilian counsel if provided by
him, or by military counsel of his own selection, if such counsel be reascnably
available, or by the defense counsel duly appointed for the court pursuant to ,

'__._:;'L\-x,{—*r 7 Q> l2e < " (: f'f/
Article 22, Should the accused have counsel of his own selection, hekg fernse

counsel, and assistant defense counsel, if any, cfste=sewrty shall, if the
.accused SO .desires, act as his associate counsel, otherwise the: may be excused
by the president of the court,
(¢) In every court-martial proceeding, the defense counsel may,
in the event of conviction, attach to the record of proceedings a brief of
such matters as he feels should be considered in behalf of the accused on
review,
(d) an assistant trial counsel of a general court-martiil may,
inder the direction of the trial counsel or when he is qualified to be 2
trial counsel as recquired by Article 22, perform any duty devolved by law,
regulation, or the custom of the service upon the triil counsel of the court.
An assistant trial counsel of 2 special court-martial may perform any duty of
the trial counsel,
' (e} An assistant defense counsel of a general or special court—
martial may, under the direction of the defense counsel or when he is qualified

-

to be the defense counsel as reauired by Article 22, perform any duty devolved

] RESTRICTED
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'.by law, regulation, or the custom of the service upon counsel for the accused.
A. Sources and Comparable Provisions:

1) AJW. 11, 17 and 116 as amended by P,L, 759, 80th Cong., 2d Sess., (1948);

2) 5.1338 (Proposed Mavy Bill), 80th Cong., lst Sess. (1947); Art. 18(b),
18(c), 24(b), and 38,
B, Comments:

(a) The text of subssction (a) is taken from A;W. 17

(b) Subsection (b) which guarantees the risht of the accused to have
counsel of his own choice, is taken from #&.'", 17. Even though the accused
desires to have counsel of his own selection, the appointing authority will
appoint a defense counsel i1s required by Article 22,

(¢) Subsection (c¢) is taken from art. 38 of the proposed Navy bill.
Although there is no similar provision in the articles of Var, it is deemed
£ appropriate to be included in the Code, in order to encourage def'ense counsels
to submit briefs,
‘ The proposed Navy bill would require that the defense counsel be
required to state his reasons for not submitting a brief, Howevern it is
felt that this would put the defense counsel in an anomalous position of
statine reasons vhy the acéused should not receive clemency and c? vouching
for the legality of the trial,

(d) The provisions of subsections (d) and (e) are taken from A,W. 116,
The Navy has no similar provision. The purpose of these subsections is to

. allow the assistants to help counsel, but not to permit them to act inde~

‘ pendentiy unless they ire cqualified as prescribed in Article 22,
L &
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Revised Draft Destroy Prior Drafts ' Proposed Article 37
11/1/48 Page 1

Uniform Code of Military Justice

Art. 37. Challenges.

(a) Members and the law member of a general or special court-martial
o ‘

(¥ P LA

may be challencged by the accused or the trial counselﬂfor'cause stated to
the court. The court shall determine the relevancy and validity thereof,
and shall not receive a challenge to more than one person at a time.
Challenges by the trial counsel shall ordinarily be presented and decidod
before those by the accused are offered. - .

=) .
L-—*(' = e I —. W
(b) The accused and trial counsel shall each be entitled to one

peremptory challengéj?hut the law member of the court shall not be challenged
except for cause.
NOTES:
A. Sources and Comparable Provisions.
1) AN, 18,
2) 5.1338 (Proposed Navy Eill), 80th Cong., lst Sess. (1947)
Art. 24(b).
B. Comment.
(a) The proposed language is drawn from a.l'. 18, The Navy does not
stipulate the order of challenges, but the A. W, provision is included as
it cives some additional protection to the accused.
(b) The text allows each side one peremptory challenge as in A.W. 16.
Although the Navy has no such provision, this provision is included for

discussion and decision,

JDS

RESTRICTED




Revised 11/17/48

RESTRIC TED gz‘;}i ed article 38

Uniform Code of Military Justice

Art. 38, QOaths.

(a) Each member, including the law member, if iny, of a general
or special court-martial shill, before entering upon his duties, take the
following oath or affirmation:

"You, A. B., do swear (or affirm) that you will well and
truly try and determine, according tu the evidence, the matter now before
you, between the United States of america and the person to be tried, and
that you will auly administer justice, without partiality, favor, or affection,
according to the provisions of the rules and articles for the government of
the armed forces of the llnited States, and if :ny doubt should arise, not
explained by said articles, then according to your conscience, the best of

our understandineg, and the custom of war in like cases; and you do further
swear (or affirm) that you will not divulge the findings or sentince of the

court until they shall be published by the prﬁpr autherity or dulv announced

aduocateé)neither *1ll you disclose or discover the vote or opinion of any
particular member of the court-martiil upon a chullenge or upon the findings
or sentence, unless required to pive cvidence thereof as a witness by a court
of justice in due course of law. So help you God."

(b) Then the members of the court have been sworn, the triil
counsel, and gassistant trial counsel, if any, shall take the following oath
or affirmation:

"You, a, B., do swear (or affirmm) that you will faithfully

and impirtiilly perform the duties of 2 triil counsel, and will not divulge

RESTRICTED
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the findin~s or sentence of the court to any but the proper authority until
they shall be duly disclosed. So help you God."

(e) all persons vho give evidence before a court-martial shall
be examined on oath or affirmation in the followin~ form:

"You swear (or affirm) that the evidence you shall give in
the case nov in hearing shall be the truth, the whole truth, and nothing
but the truth. So help you God."

(d) Every reporter of the prccecdings of a court-martial shall,
before entering on his duties, make the following oath or affirmation:
"You swear (or affirm) that you will faithfully perform the
duties of reporter to this court. So help you God,"

(e) Every interpreter in the trial of any case before a court—
martial shall, before enterin~ upon his duties, make the following oath

or affirmition:

"You swear (or affirm) that you will truly interpret in the
case nov in hearing. So help you God."

(f) 1In case of affirmation the closine sentence of adjuration
shall be omitted,

NOTES :

A. OSources and Comparable FProvisions

1) A0, 19
2) AON. Art, 4O, 41, 28

3) 8.1338 (Proposed Navy Bill), 80th Cong., lst Sess., (1947), Art. 19 and
25

. Comment

In general, the proposed text is taken from A.l., 19. The language is
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left open so that regulitions may be prescribed as to the persons administering
the oaths and as to whether it shall be ngcessary to swear the court at every
trial,

JIS
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Revised Draft Proposed Article 43
12/6/48 Page 1

Uniform Code of Military Justice

Art. 43. Compulsory Self-Incrimination Prohibited

(a) No person subject to this code shall compel any other
person to incriminate himself or to answer any question the answer to
which may tend to ineriminate him, : e

(b) No person subject to t.his code shall amine, .or obt.ain R
any statement from, an lc{:usa} w:‘..t.hout first informing him of tha nature
of the accusation and advising him that he does not have to make any state-
ment at all regarding the ofi“anse of which he is accused or being ine K
vestigaged and that any statement made by him may be used as evidence
against him in a trial by court-martial.

(c¢) A statement obtained by unlawful compulsion from any
mmo%opmmm red-from-an, aecused-wibthout- 'opapmuer‘ i e&—h&p— ;m’i%e—g 2

person or<gceused in a trial by court-martial.

(d) No person subject to this code shall compel any other person
to make a statement or produce evidence before or for use before any
military tribunal which statement or evidence is not relevant to the
issue and may tend to degrade hinm,

-4
]

NOTES 2 i b SR " 1! I' "-‘f
A. Sources and Comparable Provisions

a) A. W. 243 AW. 24, as amended by P.L. 759.
b) NO&B Secs. 174, 181, 182, 234, 235, 261, 262,
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Revised Draft _ o 2t Proposed Article 43
12/6/4,8 - {; g;._.‘.—.:.__lu, 1 :_ | Pl.g! 2

B. Comments
Subsection (a) is a redraft of subsection (1) of the revised
draft of Proposed Article 43 dated 11/10/48. Subsection (1) was
approved by the Cormittee., The provision relating to degrading testi-
mony has been placed in subsection (d) where it is made applicable to
witnesses before courts=martial rather than to "any person", This
brings it into conformity with A. W, 24, The other change is that sub-
section (a) is put in the active voice. It is felt that this makes it
even clearer that any person who compels self'=inerimination will be
subject to punishment under the proposed punitive article which makes
violation of the procedural articles an offense under the code.
Subsection (4) in the draft of 11/10/48 has been omitted. Tt
provided as follows: "The accused should be permitted to testify in
his own defense whenever he requests to do so, but he shall not be asked
if he desires to testify, nor shall his failure to request to testify
be commented upon in any way." In this connection it should be noted
that 18 U, S. C. Sec. 3481 provides, "In the trial of all persons charged »
with the commission of offenses against the United States and in all
proceedings in courts-martial and courts of inquiry in any State, District,
Possession or Territory, the person charged shall, at his own request,
be a competent witness. His failure to make such request shall not _ﬁ/ J
create any presumption against him." It is suggested that this rule be .
stated in the courts-martial manual,
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The important differences between A, W. 24 as amended by P. L.
759 and this Proposed Article are as follows:

1) Under A, W. 2/ & witness may refuse to give testimony which
is either degrading or not material to the issue. Proposed Article 43
allows refusal only if it is degrading and irrelevant. To allow witnesses
te raise the issue of relevancy at any time would cause endless delay.

2) A. W. 2, forbids the use of coercion to obtain any statement,
whether or not self-incriminating. Proposed Article 43 forbids compulsion
to obkain self=-incriminating statements. "Coeerce" is defined as to
"restrain or constrain by force, especially legally or morally". If this
definition is applied, A. W. 24 obviously will hamper any legitimate
investigation and could be construed to prevent ever compelling a witness
te testify to anything.

3) A, W. 24 makes improperly obtained self-incriminating state-
ments inadmissable in any court-martial. Proposed Article 43 makes
them inadmissable onl§ against the person who is compelled to make them,
This is on the theory that the privilege against self-incrimination is &
personal one and that the efficiency of the court-martial system should

not be sacrificed as a means of creating sanctions against improper
compulsion.
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Uniform Code of Military Justice

Art. 39. Continuances.

(a) 4 court-martial may, for reasonable cause, grant a continuance
to either party for such time and as often as may appear to be just.

(b) In time of peace no person shall, against his objection, be
brought to trial before a general or special court-martial within periods &)
of five days, and two days, respectively, subsequent to the service of : %5 rTé?
charges upon him,

NOTES:
A. Sources and Comparable provisions
1) AJ", 20, 46(c) as amended by P.L. 759, 80th Cong., 2D Sess.

(1948).

2) 85.1338 (Proposed Navy bill), 80th Cong., lst Sess..(19h7),

Art. 37.

B. Comment

(a) The text of subsection (a) is taken from A... 20 which differs
from proposed AGN, Art 37 only in that the words "to either party" are
included.

(b) Bo a A.". 46(c) and proposed AGN, Art 37 provide for a period
of five days after service of charges before the beginning of a general
court-martial in time of peace. The Navy bill alsoc provides similar
periods of three days and twenty-four hours for special and summary courts—
martials respectively As a compromise, it is recommended that a period of
two days be provided for special courts and that no mandatory period be
specified for summary courts vhich only have jurisdiction over minor offenses.

JDS
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Uniform Code of Military Justice

Art. 40. Pleas of the Accused.

(a) If an accused arraigned before a court-martial amswers
foreign—de-ihe purpese—or nakes any edWer irregular pleadimgy or
after a plea of guilty sets up matter inconsistent with the plea,
or if it appears that h%ﬁégierad the plea of guilty improvidently
or through lack of understanding of its meaning and effect, or if
he fails or refuses to plead, a plea of not guilty shall be entered
in the record, and the court shall proceed as though he had pleaded
not guilty.

(b) A plea of not guilty by the accused shall not be re-

N
ceived iﬁhcapital case*.
NOTZES:

A. Sources and Comparable Provisions

a) A« We 21,

b) NC&B, Secs., 413, 416, 417.
B. Comments

a) Subsection (a) follows closely the provisions of A, W. 21.
The phrase "or makes any other irregular (pleading)" is adopted from
NC&B, Sec. 413. The clause in A. W. 21 "or after a plea of guilty

maokes a statement inconsistent with the plea" is changed to "..4...

sets up matter......,." so0 as to include testimony by the accused or

by his witness which is inconsistent with the plea. This is adopted

from NC&B, Sec. 417. "To the court" in the clause "when it appears
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to the court" in A. W. 21 has been deleted. The question whether
the plea of not guilty should be entered, in the situations covered
in subséction (a), should be treated as an interlocutory question,
according to the procedure prescribed in Art. 47, U.C.M.J. The
clause "a plea of not guilty shall be entered in the record" has
been inserted, so the record will show what has happened. "To
trial and judgment" in A. W. 21 hes been deleted because the trial
mxy slready be in progress at the time the court must proceed as
though the accused had pleaded not guilty.

The courts-martial menual might contain a statement that
a plea of not guilty to the offense charged, but guilty to a lesser
included offense, is not an irregular pleading within the meaning
of subsection (a).

b) Subsection (b) is new. The Navy now prohibits a ples
of guilty to desertion in time of war. The Army considers a plesa
of guilty inappropriate in any cupital cese.

c) It is proposed thut provision be made in the courts-
martial manual for the procedure to be followed by & court-martial
wherever a plex of guilty is entered., This should include the
following:

(1) 1In general and special court-martial cases,

the plea should be received only after the accused has

had en opportunity to consult with counsel appointed

for or sclected by him. If the accused has refused

counsel, the plea should not be received.
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(2) In every case the meaning and effect of a plea

of guilty should be explained to the accused (by the

Judge Advocate or law member of a general or special court;

if no law member on a special court, by the president; by

the summary court). Such explanation should include the
followings:
(a) That the plea sdmits the offense, as
charged (or in a lesser degree, if so pleaded),
and mekes conviction mandatory.
(b) The sentence which may be imposed.
(c) Unless the accused admits doing the
acts charged, a plea of guilty will not be
accepted,
(3) The judge advocate or law member, where there
is one, should decide whether the ples should be accepted.
(4) The explanation made and the accused's reply
thereto should be set forth in the record of trial exactly
as given.

The avove is taken from Keeffe Board recommendations,
page 142.)

d) The Committee considered a proposal that this Article
should contain a provision that a plea of not guilty by the accused
should be taken to raise automatically all defenses not theretofore
raised by special plea or motion. This proposal was rejected, first,

because such a procedure does not follow the practice in Federal
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courts, and second, because it would not insure that such issues
would be squarely raised in the trial. The Committee agreed that
instead the procedure set forth in the army Manual for Courts-
Martial, 1949 Edition, for reising these defenses, should be
adopted, by regulations prescribed in the Manual prepared for use
under the U.C.M.J.

The Army Menual for Courts-Martial, 1949 Edition, provides
as follows:

"Par, 64, MOTIONS RAISING DEFEKSES AND OBJECTIONS.

"(a) Defenses and Objcctions which May be Raised.--

#ny defense or objection which is capable of determination

without trial of the issue raised by o« plea of not guilty

may be raised before trial by reference to the appointing

authority, or by motion to the court before a plea is

entered.

"Defenses and objections such as that trial is
barred by the statute of limitutions, former trial, pardon,
constructive condonation of desertion, former punishment,
promised immunity, luck of jurisdiction, and failure of
the chorges to cllege an offense should ordinarily be
asserted by motion to dismiss befors o plea is entered;
but failure to assert them at that time does not constitute
a waiver of the defense or objection. Unless otherwise
stated, failure to assert any such defense or objection --
except lack of jurisdiction or failure of the charges to

allege an offense -- before the conclusion of the hearing
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of the case, lLowcver, constitutes a waiver.

"(b) Defenses end Objections which Must bs Raised.--
Defenses and objections based on defects in the preference
of charges, reference for +trial, form of the charges and
specifications, investigation or other pretrial proceedings
other than objections going to the jurisdiction of the
court or the failure of the charges to sllege an offense
mey be raised omly by a motion for eppropriate relief before
a plea is entered. Failure to present any such objection
orior to pleas constitutes a waiver thereof, but the court
for good cause shown may grant relief from the waiver.

"(c) Form and Content of a Motion.-- The motion raising
a defense or objection should include all such dcfenses
and objections then available and known to the accused.

Any objection which might be asscrted by such motion may,

if not asscrted, be brought to the attention of the accused.
"The motion should briefly and clearly set forth

the nature and grounds of the defense or objection which

it is intended to raise. It may be presented orally or in

writing. The substance of the motion and not its form

and designation will control; for instance, if an accused

mokes a motion which he calls a motion for appropriate relief

but which in fact raises an objection to trial on juris-

dictionnl grounds, the motion will be treated as a motion
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"(d) Time of Making Motions.-- The motion discussed
in & and b above should be made before the plea is entered,
but the court mey permit it to be made within & reasonable
time thereqfter:

"Certain other motions predicoted upon issues
raised by the evidencs in the case, such as motions for a
finding of not guilty and motions to dismiss the procecdings

on the grounds of res judicata, should generally be made

after the prosecution has rested its case or at the con-
clusion of all the evidernce. A motion to inquire into the
mentul condition of the accused or to dismiss the proceedings
on the ground thut the uccused lucks the requisite mental
capacity may be raised at any time during the trial.

"(e) Hearing on the Motion.-- A motion raising a
defense or objection will be determined at the time it is
made unless the court defers action on the motion until a
latter time,

"Before passing on a contested motion the court
will give each side an opportunity to introduce pertinent
evidence and to make an argument. Except as otherwise
indicated in the discussion of moticns, and elsewhere the
burden rests on the accused to support by a preponderance
of evidence a motion raeising a defense or objection. 4
decision on such a motion is an interlocutory matter.

"(£) Effect of Rulings on Motion,-- The denial of a

motion raising a defense or oﬁectionﬁﬁ not prevent the
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entering of snother to the same specification or charge. The

court may reconsider its action in denying or sustaining a

motion as long as the case is before the court."

The 1949 Army Menual further provides that if it appears
from the charges that the Statute of Limitations has run against
an offense, or in the case of a2 continuing offense, a part of an
offense charged, the court will bring the matter to the attention
of the accused and advise him of his right to assert the statute.
If the accused pleads guilty to a lesser included offense against
which the statute of limitations has apparently run, the caurt
will advise the accused of his right to interpose the statute in
bar of trial and punishment as to that offense. Similarly, at
the time the court is making its findings, if by exceptions and
substitutions the accused is found guilty of 2 lesser included
offense, to which he has not entered any ples, the court will
advise him in open court of his right to avail himself of the
statute in bar of punishment.

e) It is proposed that provision should also be made in the
courts-martial manunl that the law member or the court explain the
meaning of any special defcnses and objections which might appear
to be available to the accused, in any case in which he is not
represented by counsel, and to advise him of his right to mske
them, both as to the offense charged and lesser included offenses,
before pleading to the general issue. This would be an important
benefit to the accused in a summary court-martial case where the

defense of former jeopardy might be availoble to him if he had

ie:t_:eived C.Q0. punishment RE&T;RI G-‘THED
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Uniform Code of Military Justice

Art. 42. Refusal to Appear or Testify.

(a) Every person not subject to this Code who
(1) has been duly subpoenaed to appear as a witness
before any military caurt, commission, -court of inquiry, or board, or
before any officer, military or civil, designated to take a deposition
te be read in evidence before such court, commission, court of inquiry,
or board,. and
(2) has been.duly paid or tendered the fees and mileage
of a witness at the rates allewed ta witnesses attending the courts
of the United States, and
(3) wilfullyhabgigéts or refuses to appear, or refuses
to qualify-as a witness, or to testify, or produce-documenﬂb}y evidence
which such person mayﬁhgéé been legally subpoenaed to produce, shall
be deemed guilty of an offense against the United States.
(b) Any person who commits an offense denounced by this
Article shall be-punished on information in the district court of the
United States or in a court of original criminal jurisdiction in any
of the territorial possessions of the United States, jurisdiction
being hereby conferred upon such courts for such purpose, Upon con—
viction, such persons shall be punished by a fine of not more than
$500, or imprisonment for a period not exceeding six mmnths, or both.
(c) It shall be the duty of the United States district
attorney or the officer prosecuting for the Govermment in any such
. court of original ecriminal jurisdiction, upon the- certification of

the facts-to him by the military court, eommission, court mf—inguiry,
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or board, to file an information against and prosecute any person
violating this Article.
(d) The fees and mileage of witnesses shall be advanced
or paid out of the appropriations for the compensation of witnesses.
NOTES:

A. Sources and Comparable Provisions

1) AN, 23
2) AGN Art. 42(c)
3) S5.1338 (Proposed Navy bill), 80th Cong., lst Sess. (1947),
Art. 35(b).
B. Comment
The proposed text is taken from A.W. 23 with the
deletion of the proviso of A,W. 23 which made certain offenses
against public justice in the Criminal Code applicable to military
tribunals. The Proposed Navy bill did not contain this deleted clause.
The proposed AGN Article does not apply to military
commissions or boards and does not give territorial courts Jjurisdiction
to try these offenses,

Contempts are treated in Article 50.

JDS

RESTRICTED




nesTRICTED

Revised Draft Proposed Article Ll
11/20/48 Page 1

Uniform Code of Military Justice

Art, L. Depositions
(a) A duly authenticated deposition faken upon reasonable

notice to the opposite p}?ty may be read in evidence before any
military court or commission in any case not capital, or in any
proceeding before a court of inquiry or a military board, if such
deposition be taken

(1) When the witness resides, is found, or is
about to'gopbcyond the state, territory, or district in which the
court, commission or board is ordered to sit, or the distance of
one hundred miles from the place of trial or hearing, or

(2) When it appears to the sstisfaction of the
court, commission, board, or appointing authority that the witness
by reason of death, age, sickness, bodily infirmity, imprisonment,
military necessity, or éher reasonable cause, is unable to, or in
foreign places, becausecof non-amenability to process, rsfuses to
appear and testify in person at the place of trial or hearing, or

(30 When the present whereabouts of the witness:
is unknown, _

(b) Testimony by deposition may be adduced for the
defense in capital cases,
- () A deposition may be read in evidence in any case

- {1- E"{J
in which the death penaltﬂf;utmmzada bf-h:a et 44 ‘not mandatory.
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whenever the appointing authority shall have directed that the
case be treated as not capital, and in such a case & sentence of
death may not be adjudged by the court-martial,

(d) At any time after charges have been signed as
provided in Article ___» and before charges have been referred
for trial, any authority competent to appoint a court-martial for
the trial of such ch.rges, may designate officers to represent
the prosecution and the defense and may authorize such officers,
upon due notice, to tale the deposition of any witnesl, and such
depouition may subsequently be received inev'dence a8 in other
cases,

(e) Depositions may be taken before and authenticated
by any officer, military or civil, authorized by the laws of the
United States or by the laws of the place where the deposition is
taken to administer oaths.

NOTES :

A. Sources and Comparable Provisions

19 A.W. 25 a5 amended by P.L. 759, 80th Cong., 2d Sess.
(19L8),

2) AW, 26

3) S. 1338 (Proposed Navy Ball), BOth Cong., lst-Sess.
\1947), Art. 36.

L) Proposcd AGN Art, 36 dated slay 17, 1948 (Naval Law

Manual Section).

7
/

'




RESTRICTED

11/20/L8 Proposed Article Ll

_3...

B. Comments

(2) Subsection (a) is taken from A.W. 25 (as amended),
with the addition of "death) "military necessity," and paragraph (3).

(b)(c) The language of subsections (b) and (c) is taken
from A.W. 25 (as amended). S. 1338 provides depositions may not
he used where the offense is punishable by death and not excepted
by the maximum limits of punishment prescribed by the President.

The Navy draft of May 17th provides ‘hat where a deposition is
used sgainst the accused, the punishment may not extend to death,

(d) Subsection (d) is derived for A.W. 25 (as amended),
The Navy redraft of May 17th provides for taking of depositions
prior to the convening of thc-court by agreement of the parties,

(e) Subsection (e) is taken fiom A.W. 26 with the omission
of the words "to be read in evidence bsfore military courts, com=
missions, courts of inguiry, or military becards, or for other use
in militery administration.”

The Navy redraft of May 17, would esly allow the
taking of a deposition after the convening of the court, only on
¢ rhowing of necessity énd with the permission of the court,

The Navy objects to the omission of the proviso of
propos=d AGN Articls.jé which required that the accused or his

representative be giver an opportunity to be present at the taking

of a deposition ¢xcept when autherired ty the Sccretary of the Navy
in extraordinary ¢ rcumstancea.//This proviso is not included in the :

proposed text as it is believed difficult to administer such a provision.
JDS R E S TSRO T
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Uniform Code of Military Justice

Art, 44, Denositions

(a) When Taken. At any time after charres nave been

signed as provided in Article 30, and before charges have been
referred for trial, any authority competent to anpoint a court-
martial for the trial of such charges, may desisnete officers
to represent the prosecution and thes defense and may authorize
such officers, unon due notice, tc take the deposition of any
witness,

(b) Notice. The party at whose instance a devosition
is to be taken shall give to every other narty reasonable
written notice of the time and place for tal:ing the denosition,

(c) How Taken. Depositions may be taken before and
authenticated by any officer, military or civil, authorized
by the laws of the United States or by the laws of the place
where the deposition is taken to administer oaths.

(d) Use. (1) A duly authenticated deposition taken
upon reasonable notice to the other party, so far as otherviise
admissible under the rules of evidence, may be read in evidence
before any military court or commission in any case not capital,
or in any proceeding before a court of inguiry or military
board, if it appears to the satisfaction of the court, com-
mission or board.

(A) that the witness resides, or is beyond
the state, territory, or distriet in which the

court, commission, or board is ordered to sit, or
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beyond the distance of one hundred miles from
the place of trial or hearing; or
(B) that the witness by reason of death,
age, sickness, bodily infirmity, imprisonment,

military necessityg or cther reasonable cause,

~3is unable Qg,J@r;ip_ﬂoraign places, beeeuse of

==— | == Fa

Shon-amenabilit ty to process) refuuesito appear
and testify in peiéon at the place of trial or
hearing; or

(C) thet the present whereabouts of the
witness is unknown.

(2) Testimony by deposition may be adduced for
the defense in capital cases.

(3) A deposition may be read in evidence in any
case in which the death penalty is authorized by law
but is not mandatory, whenever the appointing author-
ity shall have directed that the cadse be treated as
not capital, and in such a case a sentence of death
may not be adjudged by the court-martial.

NOTYES ;

A. Sources and Comparable Provisions

1) A.W. 25 as amended by P,L. 759, 80th Cong., 24 Sess.
(1948).
2) A.W. 26

3) S.1328 (Proposed Kavy Bill), 80th Cong., lst Sess.
(1947), Art. 386,
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4) Proposed AGH Art. 36 dated Ilay 17, 1948 (Naval Law

Manual Section).

BE. Comments
(a) Subsection (a) is derived for A.7. 25 (as amecrded
Tre Havy redraft of }May 17th provides for taking of depositions

prior to the convening of the court by agreement of the parties

(b) Subsection (b) is new and is derived from Rule
15 of tiie Federal Rules of Criminal Procecdure.

(c) Subsection {c¢) is taken from A.W. 26 with the
ommission of the words "to be read in evidencs before military
courts, commissions, courts of inquiry, or military boards,
or for other use in military administration.”

(@) Subsection (d) is taken from A.W. 25 (as amended),
with the addition of "death,™ "military necessity," and sub-
paragraph (C). The words "so far as otherwise admissible under
the rules of evidence" are added in order to show that the
requirements of this section are not the only requirements of
admissibility. S. 1338 provides depositions may not be
used where the offense is punishablc by deat: amd not cxcepted
by tre maximum limits of punishment prescribed by the President.
The Navy draft of May 17th nrovidcs that whore a deposition is
used against the accused, the punishment may not cxtend to
death,.

The Navy redraft of lMay 17, would allow the taking
of a dcposition after the convening of the court, only on

a showing of necessity and with the permission of the court,
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he text lecaves this question onen.

The Navy objeets to the omission of thc proviso of

proposed AGK Article 36 which required that the accuscd or his

representative be given an opportunity to be nresent at tho

aking or a deposition except when authorized by the Sgerctary

of the lNavy in ¢xtraordinary circumstances. This proviso is

not included in the proposcd Sext as it is believed difficult

to administer such a provision,

JDS
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Uniferm Cede of Military Justice

Art. 4S. Admissibility ef Recerds ef Ceurts ef Inquiry

(a) The swern testimeny, contained in the duly
authenticated recerd ef preceedings ef a ceurt eof inquiry, ef a 6”@
persen whese eral testimeny canmet be ebtained, may be read iKn;_—/_’/

/)
evidence befere a ceurt-martial er military cemmissien in any case )L'O

‘(E' y 3” 365"!'__/- fi/
net capital ner extending te the dismissal ef an officer; the . *f) A
i ' Pl
b9
accused was a defendant and accerded the rights ef an accused be= . y
14 2 L f
T - fere the eceurt ef inquiry o%.f the accused censents te the intree < <.

3 ductien eof such evidence.
\ (b) Sueh evidence may be adduced by the defense in Yo "Lx
: ‘capital cases% cases extending te the dismissal of an efficer, f)‘ .
(¢) Such evidence may alse be read in evidence befere

z a court of inquiry er a military beard, ! = i .f’:‘--_‘.'

- NOTES :

A. Seurces and Cemparable Previsiens

1) AW, 27
2) AGN. Art, 60
3) S. 1338 ( Prepesed Navy Bill), 80th Ceng. lst. Sess.,
: (1947), Art. Lk.
Be OComments

The language ef the prepess=d text is taksn frem beth
A.W. 27 and prepesed AGN Art. LL. The reasen fer the altemate

grounds eof admissibility ef the evidence is due te the difference:
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in the types ef ceurts eof inquiry. Thus it is intended te allew
recerds of naval ceurts ef inquiry te be admissible where the
accused had the rijhts ef a defendant befere the ceurt ef inquiry,
and te allew the recerd eof Army ceurts ef inguiry te be admissible
enly where the acecused censents,

The prepessd text dififers frem A.W. 27 in that enly swera
testimeny befere ceurts eof inquiry may be intreduced,

The prepesed text differs frem prepesed AGN Art. !l in
that such evidence is admissible befere military c.mmission,, beards,
and ceurts ef inquiry and in that such svidence is net admisasible

in cases extending te the dismissal ef an efficer.

J0S
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niform Lode of Military Justice

Art. 47. Voting and Rulings

(a) Votine by members of a general or special court-martial upon
questions of chillenge, on the findings, ind on the sentence shall be by
secret written ballot, The junior member of the court shall in each case
count the votes, which count sh211l be checked by the president, who shull
forthwith announce the result of the ballot to the members of the court.

(b) The law member of a general court-martial or the president
of a speciil court-martizl shull rule in open court upon interlocutory
questions, other than challenge, arising during the proceedings. 4ny such
ruline made by the law member of s general court-mertial upon any interlocutory
question other than for 2 motion for 2 finding of not guilty, or the question
of accused's sanity, shall be final and shall constitute the ruling of the
court; but the law member msy change any such ruling at any time during the
trial. Unless such ruling be final, if any member object thereto, the court
shall be cleared and closed and the cuestion decided by a majority vote,
viva voce, berinnines with the junior in rank. .k/

(c) It shall be the duty of the law member of a gengral co‘rt—’/f|| %?Iw{:“ﬁj
2 Govind N1a Clest rrf”ﬁﬂ4¢/

n£r¢i1l or the president of a speecial court-martiil beforejn\ve%e~is-tﬁken" Ul gt

A 4 b L3 4 : g’ f L/

O vy )1\‘—- (7 g P g i 4 Til_,(\j_ﬂif,r’ ~2AAL S, . : . g;’f_- ,}_] ”i.{_

on: the findines to idﬂi&urﬁhﬂ conplh in open-ecoupt [ L ifa ééf%? L

i A A2 AN LALLM AN
"}‘L{ / (1) that the accused must be presumed to be innocent :}ﬂlfr.s

!

until his euilt is established by legal and competent evidence
beyond 1 reasonable doubt;

(2) thit in-the-esse-being-considespad, if there is a reason-
able doubt as to the guilt of the accused, the doubt shill be resolved

in favor of the accused and he shall be acquitted;
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11/17/48 RESTRICTED Proposed article 47
.
(3) that if there is a reasonable doubt 2s to the degree of
guilt, the finding must be in 3 lower degree as to which there
is no such doubt; and

(4) tha 1t burden of proof to establish %hb guilt of the
\\‘- Al Dy HI .-f| { - é "t a ' ( —

qccus;%ﬂ}s upon the unvernmcnt.
NOTES:
A. Sources and Comparable Provisions
1) A.W. 31 as amended by P,L. 759, 80th Cong., 2d Sess, (1943).
2) 8.1338 (Proposed Navy Bill), 80th Cong., lst Sess. (1947), Art. 24(b).
B, Comment
The proposed text is taken from a.l., 31 (as amended), with the
omission of the provision allowing the law member to consult with the court
in closed session before making a4 ruline and the deletion of all provisos.
In subsection (b) the words "unless such ruling be final" are
substituted for the words "unless such ruling be maide by the law member of
a general court-martial" and the sentence regarding the finality of the law
embers rulings is placed before the quoted language instead of following the
sentence containing the quoted languace. The purpose of these changes is to
make clear that the court may vote on motions for s finding of not guilty and
upon the question as to the sccused's sanity if any member objects to the
ruline of the law member.
The proposed Navy bill only provides for the liw member (judge
advocate) to instruct the court upon the law of the ciase and to rule on inter—
locutory questions subject to beine overruled by the court, The proposed Navy

i1l makes no provision for secret written ballots,

JDS
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Proposed article L8

RESTRICTED Page 1

Uniform Lode of Military Justice

Art. 48, Number of Votes Reguired

(a) For Conviction,
(1) No person shall,'by a general court-martial be convicted
of an offense for which the death penalty is made mandatory by laiw,

except by the concurrence of 3ll the members of said court-martial
x Lot

present at the time the vote is taken. . - ﬁ'j;u_
A A - f ] "'\\_‘\.. ‘T ¥

N

g f\ Vel

(2) No person shill be convih£;d of ;n§.ct;Q$Loffen5uﬁ§y 4 ;ﬁlﬁkJ“rﬁ_k}
general court-martial or of any offense by a special court-martial,
except by the concurrence of two-thirds of 11l the members present at the
time the vote is taken.
(b) For Sentence.

(1) No person shall, by a general court-martial be sentenced
to suffer death, except by the concurrence of all the members of said
court- martial present at the time the vote is taken and for sn offense
in this Code made expressly punishable by death.,

(2) No person shall, by a ~eneral court-martial be sentenced
to life imprisonment or to confinement in excess of ten years, except by
the concurrence of three-fourths of all the members present at the time
the vote is taken.

(3) A4ll1 other sentences shill be determined by two-thirds of
all the members present at the time the vote is taken.

(e) All Other Questions.
All other questions shall be determined by majori - vote. a

tie vote shall be a determination in favor of the acecused.

RESTRICTED
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%

NOTES:
A, Sources and Comparable Frovisions.,

1) A,". 43 as amended by P, L. 759, 80th Cong., 1lst. Sess. (1948}.

2) AGN Art. 50,

3) S5.1338 (Proposed Navy Bill), 80th Cong., 1lst Sess. (1947), Art. 28,

B, Comment.

In general, the proposed text is taken from A,W. 43 (as amended). However,
the language has been changed and subdivided for the purpose of clarity.
Paragraph (b) (3) clarifies A.". 43 (as amended) in regard to sentences
not involvine confinement. The provision of subsection (c) as to tie votes,
is added in conformity with the practice of 11l the services.

The text would change the proposed AGN Art. 28 in that findings are
determined by at least two-thirds vote vheress the Naivy proposal would require

only a majority vote.

JDS
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Uniferm Cede of Military Justice

Art. L9. Court to Announce Actiom

Every court-martial shall announce in epen ceurt its
findings and sentence as soon as determined.,

NOTES :

A. Sources and Comparable Provisions

a) AN, ¥

b) 8. 1338 (Proposed Navy Bill), 80th Cong. lst Sess.
(1947), Art. 28.
B:. Cerments

The propesed text is taken from preposed AGN Art. 28,
A.W. 29 provides that acquittals % be anneunced and that umder
regulations to be prescribed by the President, other findings and

the sentence may be annoumced,

The Army and Air Ferce ebject to this prevision on the
ground that it is necessary in ¢ ertain circumstances to keep the

findings and sentence secrets

Revised Draft : Proposed Article 49
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11/19/48 Proposed Article 50
Page 1

Uniform Code »f Military Justice

Art. 50 Contempts.

A military tribunal may punish as for contempts any person
who uses any menacing words, signs, or gestures in its presence, or
who disturbs its proceedings by any riot or disorder. Such punishment
shall not exceed confinement for two months or a fine of $100, or both.
NOTES:

A. Sources and Comparable Provisions

1) AW, 32

2) AGN Art. 42(a).

3) S.1338, (Proposed Navy Bill), 80th Cong., 1lst Sess. (1947),
Art. 35.
B. Comment.

The text is derived from A.W. 32. The proposed Navy article

would have contempts by persons not subject to military law tried
by federal courts. The proposed Navy bill would allow the court only
to impose imprisonment for two months and would not apply to courts
other than general and special courts-martial and courts of inguiry.
AW, 32 1imits the power of the court to impose confinement to one

month.,

JDS
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12/7/48 Proposed Article 51
Page 1

Uniform Code of Military Justice

Art, 51. Conviction of Lesser Included Offense.

An accused may be found guilty of an offense necessarily
included in the offense charged or of an attempt to commit either the
offense charged or an offense necessarily included therein,

A, Sources and Comparable Provisions

1) 8.1338 (Froposed AGN), 80th Cong., 1lst Sess, (1947) Art. 28(a) (2).
2) Federal Rules Criminal Procedure(1946), Rule 31(c).
B. Comment.
At present this provision is prescribed by regulation.
The language of the proposed text is taken from the Federal Rules

of Criminal Procedure.

JDS
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AEVAOSTL ULl ElL 0 rropos=d Article 52
11/20/48 Page 1

RESTRICTED: B VTR

Uniform Code of Military Justice WV {‘ ’*}JLu,
A Iy

Art. 52, Unlawfully Influencing iction of Court

No authority arpointing a general, special, or summary
court-martial nor any other commanding officer, shall censure,
reprimand, or admonish .uch court, or any member thereof, vwith res-
prct to the findings or sentence adjudgsd by the court, or with

respect to any other exercise, by such court or any member thereof,

or counsel, of its or his judicial rcspon31b11%EL=,/6L-nerson sub= s

COEre=g Ay h_:?H:/ ez Bf”
Ject to this Code shall attempt to oF ,‘lnfluencg

the action of a court-martial or any mllitary court or oommission"*,

3 .
L prL i & g < S
. -

or any mamber thareof, in rea:hing the find1ngs or ssatencs in any

case; oy the sction of the appointing or rggigwing or confirming
FIJL'&?_L{’P\.__QKA"“ o rl"

authoritykn&{h—respeeQPtovhiuwgudicial-acts: [Cﬁ>=
NOTES 2

A. Sources and Comparable Provisions

1) A.W. 86 as amended by P.L. 752, 80th Cong., 2d Sess,
(1948).

2) S. 1338 (Proposed Navy Bill), 80th Cong., 1lst Sess.
(1947), Avte 39, Arta 9 (L5). |
B. Comments

The proposed text is A.W. 88 (as amended). The Navy bill
would lesve this matter- to regulation, but would also make ﬁilawrully
influencing a court-martial an offense. The Navy objects to this
provision as it might be construed to prevent the convening gutherity

RESTRICTED
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from making fair comment on errors by the court,

‘ The word "counsel" is added so as to prevent influencing

counsel who are not members of the court.

JDS
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Revised Draft Preposed Article 53
12/13/48 Page 1

Uniform Code of Military Justice

Art. 53. Record of Trial

(a) Contents and Authemticatien.

(1) Each general court-martial shall keep a separate
record of the proceedings in the trial of each case breught
before it, and such record shall be suthenti eated by the
signature of the president amd the trial counsel. In case
the record eannot be authemtieated by the president and the
trial counsel, by reasoa of the death, disability or absence
of either or both of them, it shall be signed by a member
in lieu of the president and by an assistant trial counsel,
if there be one, in lieu of the trial counsel; otherwise
by another member of the court.

(2) EBach speeial and summary court-martisl shall keep
a separate reeord of the preeeedings in each ease, whieh
reeord shall centaim sueh matter amd be authentieated in
such mamner as may be required by regulatioms which the
President may from time to time preseribe.

(b) Dispesition of Records

(1) The record of sach general eourtemartial, after
having been aeted upen by the comvening autherity, shall
be transmitted te the Judge Adveeate Gemeral of the
appropriate armed force.

(2) The record of eaeh speeial snd summary eourte

martial after having beem aeted upem by the comvening



http:regulati.as

Revised Draft Proposed Artiele 53
12/13/48

e
authority, shall be ferwarded im accordance with regulations
preseribed by the President.

(3) A cepy of the record of the proeeedings of each
general and speeial eeurt-martial shall be given te the
accused as seen as authentieated.

(4) When determined to be me lemger of use by the
Judge Advoeate Gemeral of the armed force of which the
accused is a member, the records of speeial and summary
courts-martial may be destreyed.

NOTES:

A. BSourees and Comparable Provisions

1) A. W. 13, 33, 34, 35, 36 and 111 as smended by P. L, 759,
80th Comg.,.2d Sess. (1948).

2) AGN Art. 34 and 64,

3) 85.1338 (Propesed Navy Bill), 80th Cong., lst Sess. (1947),
Art. 21 and 39.
B, Cemments

(o) (1) The text is derived frem A. W. 33.

It is believed that the regulatiens geverming the reeerd
should require that the record shall eomtain the origimal eomplaint
against the accused, the report of the imvestigatimg offieer, and
all the ether steps leading up to the trial as well as the preceedings
of the oourt. |

(2) The subsection is takem frem A. W. 34 without
change. This section is subjeot te preposed Art. 25 which regquires

& special courtemartial to keep a ecomplete record if a BCD is adjudged.




Revised Draft Propesed Artiele 53
12/13/48
e« 3 =

(b) (1) It is mot felt meeessary te imclude im the statute,

the requirement that the trial eounsel shall forward the record %e
the sppeimting authority as seem as pessible. Otherwise this
paragraph conforms te present statutes.

(2) This paragraph prevides for records of speeial and
summary courts-martial te be transmitted im accerdance with the
review ef sueh courts-martial which is to be previded im the Manual.

(38) Present A. W. 111 entitles am mecused to a eepy of
the record ef a gemeral courtemartial if he requests it. Naval
courts and Boards r?quirel the accused to be given a eepy of the
record of a gemeral eseurt-martial. A eepy ef speeial courts-martial
is required te be givem te the aecused im as much as the prepesed

previsien requiring the defemse counsel te authenticate the reserd

was deleted as it was felt that this might eause umdue deddy.
(4) This paragraph is takem frem A. W. 36 (as amended).
Proposed Navy bill Art. 21 alse prevides that spesial (summary) eourte

martial records may be destreyed whem me lenger ef use,

JDS
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TABLE OF CONTENTS - PART. 10

EOAT-TRMAIs PROCEDURE :

Art, 54, Action by Convening Authority.

a, Review of Hecord and Advice of Staff
Judge Advocate;
b. approval of Sentence;
c. Who May Exercise Power of Approval;
d. Powers Incident to Power to approve;
(1) ZRelating to Findings,
(2) Relating to Sentence,
(3) Demand for Rehearing.

(s8]

Art. 55. Appellate Heview.

. DBoard of Eeview; Judicial Council;

Additional Boards and Couneils;

Branch Offices for Distant Connands;

. Action by Board of Review when approval by
President or Confirming Action is Hequired;
(1) When action by President is Required;

(2) When record of trial legally sufficient and

4 confirmation reguired by Judicial Council;
(3) When record of trial legally insufficient

or contains prejudiciel errors, and Judge
Advocate General of accused's service
concurs;

(4) ‘Then record of trial legally insufficient
anc Judge Advocate Gereral of accused's
service dnes not concur,

€. 4ction by Board of Review in Cases Involving

Dishonorable or Bad-Conduct Discharges or

Confinement in Penitentiary;

(1) ERecord of Trial legally sufficient and no
confirming action necessary;

(2) ZERecord of trial legally sufficient, but
modification deened necessary to the ends
of justice:

(3) Record of trial legally insufficient and
‘Judge advocate General of accused's serv-
ice concurs with board's holding;

(4) ERecord of trial legally insufficient and
Judga advocate General of accused's serv-
ice does not concur with Board's holding,

.

o o

appellate action in Other Cases.

. Judge Advocate General and Appellate agzencies
may Weigh Evidence, Judge credibility of Wit-
nesses and Deternine Controverted Questions of
fact.

RhE §ﬁfé%nmartial Judgnents.

fm:,.b
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aArt. Bbe,

Arts BY.

Art, 58.

aArt. 59.

Art, 60,

RESTRICTED
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Confirmation.

s

bo

By President;

(1) Sentence of Death,

(2) Sentence Involving General Officer.

By Secretary of Accused's Service when

senternce does not require approval or con-

firnation by the President and the appropriate

Judge advocate General does not concur in

action of Judicial Council;

By Judicial Council, with concurrence of

appropriate Judge Advocate General, with

respect to any santence;

(1) When confirming action of Judicial Council
is not unaninous;

(2) When oy direction of the appropriate Judge
Advocate General his participation in the
Confirming action is required:

(38) Involving Imprisonment for life;

(4) 1Involving dismissal of an officer other
than a general officer;

(5) Involving dismissal or suspension of a
cadet.

By Judicial Council with respect to any

sentence transmitied under Article 45 for con-

firming action.

Powers Incident to Power to Confirm.

.
b.
c.
d.
.

Relating to Findings;

Relating to Sentence;

Restoration of rights, privileges and property;
Order execution of Sentence;

Remand for Rehearing,

Mitigation, Hemission, and Suspension of Sentences.

a.
b.

At the Time Ordered Executed:
Subsequent to the Time Ordered Executed.

Rehearings.

Petition for llew Trial Within One Year From Initial

Appellate Review.
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October 22,1948 Proposed Article S)
Page 1

REVIEW OF OENERAL COUNTS MARTIAL

Art. She Roview by Convening Authority:

After every trial by gemersl court martial, the record of trial
shall be forwarded to the Convening Authority, who will refer it to
his Staff Judge Advoeate or Legal Officer. If the proceedings have
resulted in an acquittal of all charges and specifications, the record
shall thereupon be forwarded to the Judge Advocate Ceneral., If there
has been a finding of gnilt.y on any charge or specification, the
Staff Judge Advocate or Legsl Officer shall review the entire record
'- " and shall submit his written opinion thereon to the Convening Aut ore

ity, who shalls

(1) epprove the findings snd sentence in whole or in part,
or »

(2) approve only se much of the findings and sentence
as he finds legally suificient, or

(3) disspprove the findings and sentence, in which
event he may either dismiss the charges or return
the case for a new trisl, £

lstowmhmoorpnrtﬂumf.ppmwdhyhi-, the Convening

Authority shall have the __,atth.ﬁnh.hkumhnﬁon,_

to reuit, s1315ate, or suspend the sans or dny part thereofs |

After such action by the Convening Authority, the entire record,
including the opinion of the Staff Judga Adwcate or Legal Ofticer
and the action of the Convening Authority thereon, shall be forwarded
directly to the Judge Advocate Censral,

Larkin & Paslav:ls




11/26/48 Proposed Article 54
Page 1

Uniform Code of Wilitary Justice

Art. Sh. BError of Lawj Lesser Included Offense

(a) A finding or sentence of a court-martial shalliast be
keld incorrect in law on the ground of an errer of law unless the arror
has injuricusly affected the rights of the accused,
| (b) Any reviewing suthority with the power to spprove or affim
& finding of guilty may approve or affim, intead, & finding of gullty

of a lesser included of fense.

RH
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11/26/48 Proposed article 54
Fage 1

Uniform Code of Military Justice

Art. 54. Error of Law: Lesser Included Offense

(a) A findine or sentence of 1 court-martial shall not be
held incorrect iﬁ:ﬁiﬁ op the ground of an error of law unless the error
has fﬁjuriou$ly #%?Eéékd’the'rights of the accused.

(b) Any reviewing authority with the power to approve or affirm
a findine of guilty may auprove or 3ffirm, instead, a finding of guilty

of a2 lesser included offense.

RH
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October 22, 1948 Proposed Article 55
’ Page 1

REVIECH OF GENERAL COURTS MARTIAL

Art. 55. Review by a Board of Review:

(a) The Judge Advocate Gemeral of each military Department shall

. constitute in his office one or more Boards of Review, cach compos~d
| of not less than three officers, sach of whom shall be a member of DL
the Bar of a Federal Court or of the highast Court of a State of the

e Ly / - Y Eraad

. ¥ 1 S o
X I I S R Cie
2 — d’ B s r’
/ R

. (b) The Judge Advocate Gemsral shall refer to a Board of Review

United States.

the record in every case of trial by gemeral court martial in which

the sentence, as approved by the Convening Aathority,s

a5 ~ _'.; v ".;7, = e 7 \-2; e ',J‘}. : a A
’ (1) extérds to death, dismissal of an’officer | (4

or cadet, dishonorable discharge, bad A=
conduct discharge, or mﬂmt RSl s o
~——— penitentiary, or Vol s /" ? i
& 2L ST s
S (2) though neo any of the fore= Yo
golng, is n & Noddog of ty :

o ST
(e) The Board of Review shall examine the whole nurd to
ascertain whether any error has been cormitted which has injuriously
‘ aifected the substantial rights of the m-/.dc It shall have the
suthority to weigh the evidence, Judge the eredibility of witnesses,
and determine controverted questions of fact, recognizing that the
trial court saw and heard tlulrltnuuu The Board of Review shall

determine whether tha ﬁndim &'mﬁmo’\u theretofore approved

4 . 2 ]




October 22, 1948 Proposed Article 55

4

Page 2

by the Convening Authority, shall be affirmed in whole or in part,
set u!ﬁo in whole or in part, or ot.herwiga modified, and whet-her,'}?(w ’
in any case where the findings and sentence have been set aside,

the charges shall be dismissed or a new trial ordorod.

(d) n' the Board of Review haa ordered a new t,riu fhe Judge

R e IR L

Advocate Genaral shall, unless there is to be a further review by

the Judieial Gwncil, return the record to the Convening nuthority :
Mﬁc"‘(ﬁr wthF //‘k}—fdﬂ, Ld At £ /7\_}_ __..J"f-..f /

for apamprht.e aot.:lonq In -any such-esss, the f‘omnin /"-:ZL-‘.._( e"_‘}"
Authority finds a new trial impractical, hm’m!.ga

lbﬂm—mumr—&%ﬂ"&a:ﬂo% he may dismiss the

charges., ALV
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Page 1

Unifors Code of Military Justice

Arte 55. HReview by the &‘-onllnini mtharm

(a) After every trial b gesersl court-martiai, the record of

trdsal shall be forwarded to the c.mmin. Aatharity, who shall refor it to
- bis Staff Judge Advocate or Legal Officer,

(b) If a case has been dismissed on motion snd the ruling dose
ot anocunt to a finding of mot guilty, the Convening Mmthority may retwrn
unmmmmmr;rmmmmurmuuumwmm
appr cpriate aotion,

| (e) Where there is an spparent error or omission in the record

or where the record shows isproper scticn by the court with reseet to a
Saiiag ot Siibies shiuh a4 rectified without prejudice to the rights
ef the accused, the Convening suthority may return the record to the court
for gppropriate sction. In no egse, however, may the record be returned =

(1) for reconsiderstion of a finding of not guilty or

& ruling which amounts to a finding of not guilty; or

(2) for imcreasing the severity of ths sentence imposed.

(4) If fimal setion by the court has resulted in an scguittal
of all charges and spocificstions, the Convening Authority shall forwerd
the record to the Judge Advecate Ceneral.




11/26/48 Proposed Article §5

(e) If final aebion iy the eourt has resulted in a finding of
guilty on any charge or specification, the Staff Judge iAdvocale or Legal
Officer shall submit his writien vpinion thereon %o the Convenirg Autherity,
who shall apyrove only such findings of gnilty, and the sentence or such pert
or amount of the sentenge, as he finds correct in law and fact and deteraines

should be approved,
(f) Any part of the findings or sentence which he doess mot

ap reve, shall be deemed disapproved.

(e) ur mcomuamwu-muﬁs the findings end
seantence, he may, except where disapproval is based on lack of sufficient
evidence to support ihe findings, order a rehsaring. Otherwise he shall
dismise the eharges. l

(h) BSuch rebearing shall take place before » courtemartial
wummmuormmmmhnmm

the case. Upmmrahurimmmmll ot be trisd for ay
offense of which he was found not guilty bty the first court-martial, and
msmumorn-ummﬁmmmwm
be enforced unless the sentence be based upon & finding of guilty of an
offense not considered wpon the merdiis in the originel proceeding,

(i) When the Convening iathority has taken final eporoving
sction in & case, he shall forward the emtire record, including hie

sction thereon and the opinion or opinions of the Staff Judge Advocate or

Legal Officer, to the Judge Advocate leneral.
RE
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Draft of 12/23/48 Proposed Article 55
Page 1

Art. 55. Who May Act as Convening Authority.

After every trial by court-martial the record shall be forwarded

}}/ LA 7™

o 2 P
to the Convening &Lthority) Action Ly—the—benvemime frubhority may b%z
o \ ; 3 Fe X o L - Dy
T A — :
taken by the officer who appointed the courta\an officer commanding &

for the time being, a successor 1in commands( 025?3 any officer exercising

general court-martial jurisdiction. |

JD5
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. Draft of 12/23/i8 FProposed article 55A
Page 1

Uniform Code of Military Justice

Art. 55A. Action on fGeneral Court-Martial Records

If final action by a general court-martial has resulted in
a firdirg of guilty on any charge or specification, the Convening
x Authority shall refer the record to his Staff Judge Advocate or Legal

Officer, who shall submit his written opinion thereon to tne Convening
¢

Auvthority, If final action by the court has resulted in an acquittail

e
of all charges and specifications, the Cenvening. Authority shall ferward
. the record to the Judge Advocate TGeneral of the armed force of which
- the accused is @ member, N . o
4 ! 4 ( .
_. o Tl S B T P B ¥ N !p /l L = /'J
) / i
L y/ -
JDS : ) / /S
{ | / If f" £ . . " 4 _}1" ,’I-/—’.- . Prew s F [\ r 7 2
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-4 ') Izl.
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Draft of Froposed article 55E
12/23/48 Page 1

Uniforin Code of MNilatary Justic

Art., 55E. Revision

(a) If a case before a court-martial has been dismissed on
motion and the ruling does not amount to a finding of not guilty, the
Convening Authority may return the record to the court for reconsideration
of the pulineg and any further appropriate action,

(b) Where there is an apparent error or omission in the record

or where the record shows improper action by a court-martial with respect

to a finding or sentence which can be rectified withoutSubstantial’
VWA ALK —= =

I\prejudibe to the\Wirhts of the accised, tﬁé“ﬁﬁﬁ?éﬁing Authority may
return the record to the court for appropriate action. In no case,
however, may the record be returned —

(1) for reconsideration of a finding of not guilty or
a ruling vhich amounts to a finding of not guilty; or
(2) for increasine the severity of the sentence lawfully

imposed.

JLS

RESTRICTED




RESTRICTED

Draft of , Fropo

sed Article 55C.
12/23/43 Page 1

Uniform Code of Military Justice

(a) If the Convening Autiority disapproves the findings and

SGFTLHC&, of a ccurtﬂ?irt141 he may, éexcept where Gl;ﬂLﬂICle is based
i AR 1

_' :; . _dﬁ__.ﬂ-. X '6& =, A . -f o b " . A e tlch
on 1{ *Lvui ictent, evi dunc@ to, SLpport thq f¢nq;naa_7 order a r%hearibg“ /
‘f p AAA E ) (1‘ L - L~ s, ~ g r ‘_"h A4 LA L S i -~
Othervise he sh311 dismiss the charges. 7 i
,/— e 7 I

(b) &a@ﬁ rehearins shall take place before a court-martial
composed of members not members of the court-martial which first heard
the case, Upon such rehearing the accused shall not be tried for any
offense of which he was found not guilty by the first court-martial, S X
K
and no sentence in excess of or more severe than the orlglnqllsantcm:er
Cl‘—“éh:"d.'/i'_/ Lbor L thie — fFrgrvna 25 Nlw 2. W d’'L M\”Eﬂf.{‘w Lf}f"’)

shall be enforced unless the sé&ntence be based upon a finding of guilty el

- : X . L 1 4 | - fia ¢
of an offense not considered upon the merits in the original proceeding, iV

JUS
d : -

(7 dic a?{r 17 r,[ ,
avd Al W Nraesms
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1-2;"23.«%’% : g Page 1

Art, 55D Approval bv the Convening Authority

:nd sentence of a court-martial, the

In acting on the
Convening Autherity shall approve oply suca-—firdires—orfomsb-sroeand—tite—

sengencsser such part or amount of the sentence, as he finds ebrrect in

law and fact and determir.es should be approved.
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Draft of Proposed Article 55K

12/23/18 RESTRiCTED Pge 1

Uniform Code of Military Justice

Art. 55E. Disposition of Records After Review by the Convenine Authority,

(2) "hen the Jonvening Authority has taken final Ep- YOSEREN
action in a general cort-martial case, he shall forward the entire
record, including %is «~ticn thereon and the opinion or opinions of
the Staff Judge Advocavs »v Lzgal Officer, to the Judze Advocate General
of the armed force oi wi-ich “ie accused is a member.

(b) Waers 112 serence of 1 special court-martiil ss approved

s 1 bud conduct discharge, whether

[ §v}

by the Conveninz authc:ity dicluds
or not suspended, the record shill be forwarded to the officer exercising

general coirt-martial jurisdiction over the commind to be reviewed in
the same manner as a record of triil by seneral court-martiil. If the
sentence u4s approved oy sucn officer includes a baa conduct discharge,
whather or not suspended, the record shill be forwarded tc The Judge
Advocate General of the armsd force of wli'zh the accused is 2 member to
be reviewcd in the s3ue anier as ths recerd  f 4 general court-martiale
(e¢) All other spesiil ard Suwnary coure-ndartial records shall
be reviewed :nd tronsmil:igd zs provided by such resulations as the
Fresident nuy prescrive, but such records shill pe roviewed by a Jjudge

advocate of the #wmy nx Air Force, or a lesil specialist of the Navy or

Coast Fuard.

JDS
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11/26/L48 Proposed article 55
Page 1

Uniform Code of ”11 tary Justice

—_—— "
-

ArEs 55. Review by the Cdnvening Authority

(a) After every trial by gereral court-martial, the record of

trial shall be forwarded to the Convening authority, who shall refer it to

hi

m

Staff Judge Advocate or Legal Officer,

(b) If a case has been dismissed on motion and the ruling does
not amount to a findinz of not guilty, the Convening aAuthority may return
the record to the court for reconsideration of the ruling and any further
apuropriate action.

(c) Where there is an apparent error or omission in the record
or where tiie record shows improper: action by the court with respect to o
finding or sentence which can be rectified w*thoutfpru]udlcu ggrtg;ﬁhlgﬁés
of the accused, the Convening Aukhority may return the record to the court
for avpropriate action. In no case, however, may the record be returned —

(1) for reconsideration of 2 finding of not guilty or
a ruling which amounts to a finding of not guilty; or
(2) for increasing the severity of g;% senteﬁéé?imﬁased;g

(d) If finpal action by the court has resulted in an 3cquittall
of all charges and specifications, the Convening authority shall forward
the record to the Judge advocate General,

(e) If final action Ry the court his resulted in a finding of
guilty on any charge or specification, the Staff Judge Advocate or Legal
Officer shall submit his written opinion thereon to the Convening Authority,
who shill approve only such findings of gullty, and the sentence or such
part or amount of the senterce, as he flééshé;£ﬁéct in law and fact and

determines should be approved.

RESTRICTED
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11/26/L8 Proposed Article 55
SO

Py —in-part-of-the-Findines or sentence which he does not
approves—shsll-pe-deened-disapproved. .

(g) If the Convening Authority disapproves the findings and
sentence, he may, except where disapproval is based on lack of sufficient
evidence to support the findinegs, order 2 rehearing. Otherwise he shall
dismiss the charges.

(h) Such reheirine shall take place before a court-martial
composed of members not members or the court-martiil which first heard
the case. Upon such rehearing the accused shall not be tried for any
offense of which he was found not eguilty by the first court-martiazl, and
no sentence in excess of or more severe than the original sentence shall
be enforced unless the sentence be based upon a finding of guilty of an
offense not considered upon thc merits in the original proceceding.

(1) Vhen the Convening Authority has taken final approving
action in a case, he shall forward the entire record, including his
action thereon and the opinion or opinions of the Staff Judge advocate or

Legal Officer, to the Judge Advocate feneral,

RH
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REVIEW OF GENERAL COURTS MARTIAL

October 22, 1948 Propoa d Article 56

Art. 56, Review by the Judigial Council:

(a) Thers is herely established in the National Military

Establishment a Judicial Coumeil. 7The Judicial Council shall be
compoged of not less than three members, | One-third of the membere
ship shall be designated by the Secretsry of the Army, one=third by

the Secretary of the Navy, and one~third by the Secretary of the Alr

. Force. Each member of the Judicial Couneil shall be sppointed from

€ivilian life and shall be a member of the Bar admitted to practice
before the Supreme Court of the United States, and each member shall

regceive a salary equal to that of a United States Circuit Court

Ju:g!;j.., = ﬁ_

(v) The Judieial Couneil shall review the record in the
following types of cases:

(1) A1l cases in which the s entence, as approved
by the Board of Review, affects a general
officer or extends to deathj

(2) All cases which the Judge Advocate General
orders forwarded to the Judiecial Couneil

i for review} T pt
-(3) All cases in which, upon %;‘y-“

depeld-af Lhe sccused and on ;00d cause
shown, the Judicial Council has granted a
review, '

(e) its review, cm/ shall “W“
te dete whe the record i gelly | clent & poort the




October 22, 1948 Propos-d Article 56
’ Page 2
\

q
ﬁndinvé seatencs;

substantial rights of
(d) The Judieial

whe ther réb»iffaeting the .,

@ accused has bpen committedy C c‘zr} 2} "T':i ;"_

V{:!nll determine wtmthcr, ;
%4 UANA AL A o y
hgalo’}.mrnoiw, l.hé finéngs or se e, as t.heretoron lp

shall be set uidt in whole or 1:: pu't-, or nodiﬁ.ad,md rhothsr h-qr /J
[ A
nmu the charges -h-u be dismisged of a new tn-l,om;,a.. Y,
W )lx.u_ J;..,,,f..b&x_.c‘- : ﬂungb-ﬂ- L Zétfd. ; ‘L
(e) If the Judicial Counecil has ordersd a new trial, t.hu Jugnl J
L

’/ .
Advocate General shall return the record to the Convening lnt.hnrity\ N ;-

for sppropriate action. In any such case, where the Convening me / " i
ity finds a new trial impractical becsuse of the unavafilability of | L, =
witnesses, or for other good reason, ho mey d.tuiaa the chargee, ' / ."'{

(£f) At any time within ome year after a sentence which i.m:].udqa%k
dismissal, dishmublo discharge, bad conduct diuhl.rm, or -pend= rJ é 2
hﬂhy conﬁnmt,\ has been n.nnlly approved, the accused may ,Jl \

/|| petdtion the Judietal Couneil for a new trial on the ground of

newly-discovered evidence; and, if such petition is made, the

cial Council shall hear and determine it in accordance with the

- o =2 _““‘-..,\___\
F \\'.
}T\ﬂ- k vva L |
J'f CAANAY Ay g ‘(W( /
.(_ . {’{ A~ /"ﬁ’ JU I'- / /
Lerkin & Pasleyils i _ S




11/26/48 Proposed Article 56
Page 1

Sndfore Cods of NMilitaiy Justice
Art, 56, lleview by the Board of Reviesw

(a) The Judge idvocate Gemeral of cach of the srmed forces
shall constitute in his office one or more ¥osrds of Review, esch come
pased of not less than three officers or eiviliams, each ~f whom shall be
& wember of the Ber of & Federal Court or of the highesot court of a state
of the United States,

(v) The Judge Advocate Oenersl shall refer %o & Board of
ioview the record in every case of trisl Yy general court-mertisl in » ich
the sentence, a0 approved ty the Uonveming sutherity affects a genersl
officer or extends %o death, dissicsal of an offficer or eadet, eviatien
cadet, or midshipman, dishonorsble discherge, bad-conduet discharge, or

imprisonment for more thar one year,
(e} In a ease referred to 1%, the Board of Review shall sot

omumrumthmnﬂmm-malwmwdhmﬂn-
veni g Mutlerity. It shal: affime only sueh findings of guilty, and the
m“arnﬁpm"mummmu, a8 1t finds ecorrect in law
and fact and determines, on the basis of the entire record, should be
approved. In considering muuuum1mmwumam
eovidence, Judge the credivdlity of ﬂ‘n-nu, ond determine controverted
Geestions of fact, recogniming that the Srial oourt sas and heard the

witnesces,




11/26/48 Propesed Article 56

(d) If the Board of Review sots sside the findings and sen~
tente, it ney, exoapt where the setting sside is based on lack of sulficient
evidenee %o suppert the findings, m*daf a rehsaring. Otherwiss 1t shall
ordsr that the charges de dissdosed,

(o) Within ten days sfter agy decision by a Pourd of Review,
the Judge Adveocate Seneral may requsst a reconsideratios or a rehearing

before such Board.ef Peview,

(f) Otherwise, the Judge Advovate Gemeral shall, wnless there
is to be further revies Ly the Secrotary of the Department or the Judicial
Gounedl, return the record to the Convening Authority for action in
accordance with Lthe decision of the Soard of Review, JIf the Moard of
Bevisw hss ordered a rehsering but the Convening suthority finds a ree

hearing impracticable, he may dismiss the charges,

R
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Uniform Code of Military Justice

Art, 56. Review by the Board of Review

(a) The Judge Advocate General of each of the armed forces
shall constitute in his office one or more Boards of Review, each
composed of not less than three officers or civiiians, each of whom
shall be a member of the Bar of a Federal Court or of the highest
court of a state of the United States,

(b) The Judge Advocate General shall refer to a Board of
Review the record in every case of trial by general court-martial
in which the sentence, as approved by the Convening ﬁuthority)affects
a general officer or extends to death, dismissal of an officer or
cadet, aviation cadet, or midshipman, dishonorable discharge, bad-
conduct discharge, or imprisonment for more than one yeer,

(¢) In a case referred to it, the Board of Review shall act
only with respect to the findings and sentence as approved by the
Convening Authority. It shall affirm only such findings of guilty,
and the sentence or such part or amount of the sentence, as it

finds correcct in law and fact and determines, on the basis of the

L
entire record, should be approved. In considerinz the record it
B e ——

shall have authority to weigh the evidence, judge the credibility

of witnesses, and determine controverted questions of fact,
recognizing tnat the trial court saw and heard the witnesses.
’ (d) If the Board of Review sets aside the findings and

sentence, it may, except where the setting aside is based on

RESTRICTED
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lack of sufficient evidence to support the findings, order a rehearing,
Otherwise it shall order that the charges be dismissed.

(e) Within ten days after any decision by a Board of Review,
the Judge Advocate General may request a reconsideration or a rehearing
before such Board of Review,

(f) Otherwisg, the Judge Advocate General shall, unless there
is to be further reviéw Ey,the.Secretary of the Department or the
Judicial Council, ret;rﬁ tﬁé record td the Convéning Authority fer £~
action in accordonce with the aecision of the Board of Review, If

the Board of Review has ordered a rehearing but the Convening Authority

finds 2 rehearing impracticable, he may dismiss the charges.

RH
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4 October 22, 19L& Proposed Articls 57
{ ‘ Page 1

)
{

REVIEW OF CENERAL COURTS MARTIAL

[}

Arte 57. Heview in the Office of the Judge Advoeats Generals

Every record of trial by gener:z1l court martial, in which there
3 has been a finding of guilty and a sentence, the appellate review
of which is not otherwise provided for by Articles 55 or 56, shall
be examined in the office of the Judge Advocate General, and, if
found legally insufficient to sup ort the findings of ilty or the

sentence, in whole or in part, shall be transmitted to the Board of

Larkin & Pasley:ls
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Page 1

Uniform Code of Military Justice

Art. 57. Review by the Judicial Council.

(a) There is hereby established in the Nautional Military

Esteblishment a Judicizl Council. The Judicial Council shall be

composed of not less than three members. One-third of the membership

shall be appointed Hy the Secretary of the Army, one-third by the

Secretary of the Navy, and one~third by the Secretary of the iir

Force. Each member of the Judiecial Council shall be appointed from

civilian life and shall be a member of the Bar admitted to practice

beforec the Supreme Court of the United States, and each member
shall receive -eompensation ot the rate of $15,000 per year. g
(b) The Judicial Council shall review the record in the
following types of cases:
(1) All cases in which the sentence, as affirmed
by the Board of Review, affects & general officer or
extends to death;
(2) All cases which the Judge Advocate General
orders forwarded to the Judicial Council for review;
and
(3) All cases in which, upon petition of the accused
and on good cause shown, the Judicial Council has granted
a review,
(c) The accused shall have 30 days from the time he is

notified of a decision of the Board of Review to petition the

Judicial Council for a grant of review. The Judicial Council shall

RESTRICTED
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. Draft of 11/26/48 Proposed Article 57

-2 -

act upon such a petition within 15 days of the receipt thereof.

(@) In any case reviewed by it, the Judicial Council shall
act only with respect to the findings and sentence as approved by
the Convening Authority and as affirmed or set aside as incorrect
in lew by the Board of Review. In a case which the Judge Advocate
General orders forwarded to the Judicial Council, such action need
be taken only with respect to the issues raised by him. In a case

f reviewed upon petition of the accused, such action need be taken
only with respect to issues specified in the grant of review. The
Judicial Council shall take action only with respect to matters of
law.

(e) If the Judicial Council sets eside the findings and
sentence, it may, except where the setting aside is based on lack

L of sufficient evidence to support the findings, order a rehearing.

: Otherwise it shall nrder that the charges be dismissed.

g (f) After it has acted on a case, the Judicial Council may
direct the Judge Advocate General to return the record to the Board
of Review for further review in accordence with the decision of the
Judicizl Council, ptherwise, unlegs:there is tn be further review
by the Pr.e..sid;sz.l.t;,_; the Rides sisnnabe Ganeval shsll eaeeihe duderd
$e the Convening Authority fer action in accordance with that

v decision. If the Judicial Council has ordered a rehearing, but
the Convening Authority finds & rehearing impracticable, he may

". dismiss the charges.

RH
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October 22, 1948 Proposed Article 58
Page 1

REVISEW OF GENERAL COURTS MARTIAL

Art. S8. Appellste Counsels

(a) The Judge Adwcete Gemeral shall appoint in his office one
or more officers as Appellate Defense Counsel, whose duty it shall be

to represent the ncouud, and one or more officers as Appellate Covern-
ment Counsel, whose duty it ahlll bo to npma-nt. ’du Unit.od statcs

in appellate pmetsdi_nga. I‘b lhnl.l %A.‘%;fmg of Eie: uy'ioors to

appear in all cases boron tho eial «couneilA Tt shall be the , &L-v fr

farther duty of such ofﬂ.cors to appear beo‘."bn t-hn Board of Review y )

dous]

in the following case S '
ﬁﬂ:’n—f;ﬂg vocate r-al sy
. ’.L/J.é’z( ' : ¥

/‘gj.mct]

Sueh officers shall alsoc perform such othsr functions in connection

with the review of court martial cases as the Judge Advocate Ceneral
shall direct,

(b) Within | tMirty days after any decision by a Board of

Review, or

request a reconsideration or a re-hearing.before such Board of

Reviews

Larkin & Paslev:ls
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Page 1

inifora Code g_{_ um.-ut Justice

irde S8. Daview in the Orfice of the Juige Advoeste fereral

Every record of trial by gemeral sourtemartisl, in which there
has been a Uinding of guidlty and a sentance, the apellate review of
which iz no% otherwise provided for Wy Article 56, shall be examined in
the offi-@ of the Ju.ge iAdvecate General., If any part of Lo findings or
m’mi is found wosupported in law, or il the Judge Adwocate Uensral
&o. direcis, e recosrd shall be reviewed Dy the Foerd of lieview in accorde
ance with articls 56, sxoopt ithal thers will be no further review by Lhe

Judieis) Councild.

HH
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Uniform Code of Military Justice

Art. 58. Review in the Office of the Judge Advocate General.

Every record of trial by general court-martial, in which there
has been a finding of guilty and a sentence, the appellate review of
which is not otherwise previded for by Article 56, shall be examined
in the office of the Judge Advocaute General. If any part of the
findings or sentence is found unsupported in law, or if the dJudge
Advocate General so directs, the record shall be reviewed by the
Board of Review in accordance with Article 56, except that there

will be no further review by the Judicial Council.

RH
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October 22’ 19!48 Pﬂa’ﬂ 1

AEVIBN OF GINTEAL COUATS MARTTIAL

Art. 59. Confirmations

(a) Wo senience extending to death or involving a general
officer shall be axecugﬂgd unless and until execution of the Son=
tence has been a;proved by the President, In any case in which

the sentence extends to death, the President shall have the power

to commute or remit the sentence,
EPSa e g =

e

bt
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Uniform Code of Wilitary Justice

Arte SDe mlhﬁﬁ Counsel
{a) The Judge Advocsts Gensral shall sppoint in his office

ons or more officers as ippellste Defease Covmsel, and 'me or more officers
as Appallate Govermment Lownsel.

(b) It‘mllhthaduwatsppdlnhéom{!mta
represant the United Stsles before the Board of Review or the Judieisl
Coungil shan directed to do o by the Judgs Advocate Genaral.

{e) 3t shall be the duty of Appellate Defense Counsel %o repe
resent the accused before the Doard of Review or the Judieisl Counell w=

1)} ¥hen ha is requested Lo do so by the acoused; or

2) WMhen the United States is represented by counsel) or

3) ummmMMmm-mm
_mmn of s case before the Noard of Deviaw or

has transsitted it to the Judidel Councils

(d) The accused shallhava the right to be represented before
wmw-rmnm.ruu-wuvmum_auw
vi ed by hime :

(¢) The Appellate Counsel shall also perfors sueh cther
functions in commection with the review of eourt-martial cases ss the

Judgs Advocate Gensral shall direct,
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11/26/48 Proposed Article 59
Page 1

Uniform Code of Military Justice

Art. 59. Appellate Counssl

(a) The Judge Advocate General shall appcint in his office
one or more officers as Appellate Defense Counsel, and one or more officers
as Anpellite Tovernment Counsel.

(b) It shall be the duty of Appellate Government Lounsel to
represent the United States before the Boird of Review or the Judicial
Council when directed to do so by the Judge advocate General.

{(c) It shall be the duty of Appellate Defense Counsel to rep-
resent the accused before the Board of Review or the Judicial Counecil —

1) Vhen he is reguested to do so by the accused; or

2) lkhen the United States is represented by counsel; or

3) Vhen the Judge advocate General has requcsted the
reconsideration of a case before the Board of Review or

has transmitted it to the Judicial Couneil,

(d) The accused shall have the right to be represented before
the Judicial Council or the Board of Review by civilian counsel if pro-
vided by him,

(e) The Appellate Counsel shall also perform such other
functions in connection with the review of court-martial cases as the

Judge Advocate (General shall direct,

RH
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FPage 1
Inifors Code &f_ uuﬂ Jus Lice
Art. 60, Zixecution of Jentence; Suspension of Sontence .

(a) #o sestence extending to desth or invelving & genersl
officer shall be excculed until éppreved by the Fresident. Ne shall
sprove the sentence or such pard, amount or commuted form of Lhe sen~
tance as he sees fi%, and mey suspend any part of he sentence as approved
except for a death sentence,

(b) ¥o sentence axtending to the dismissal of an officer, cadet,
aviation ca'et, or midehipmsn, a dishonorable diseharge, or amd-gonduct
diseharge shall be executed until approved by the Secretary, the Under
Secrstary, or the Assistant Secerctary of the Degpartment, Ko shall @ prove
the semiemce or such part, ascunt or commuted fonofﬁcsmmnsh
se-s fit, and may suspend ary part of the sentence a8 spproved.

(e) All other semtences shall be executed or suspended by

the Convening Authority when spoveved by hme

RE
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Uniform Coae of Military Justice

Art. 60. Execution of Sentence: Suspension of Sentence

(a) No sentence extending to death or involving a general
officer shall be executed until approved by the President. He shall
approve the sentence or such part, amount or commuted form of the
sentence as he sees fit, and may suspend any part of the sentence

as approved except for a death sentence,

(b) DNo sentence extending to the dismissal of an officer,
cadet, aviation cadet, or midshipman,{a dishonorable discharge, oy
a bad~-conduct dischargd shall be executed until appraved by the
Secretary, the Under Sécret&ry, or the Assistant Secretary of the
Department. He shall approve the sentence or such part, amount or
commuted form of the sentence as he sees fit, and may suspend any
part of the sentence as approved.

(c¢) ALl other sentences shall be executed or suspended by

the Convening Authority when approved by him.

RESTRICTED
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e 12/9/48 RESTRlCTEDPropoaed article 60
"I' Page 1

Uniform Code of Military Justice

5 Art, 60. Execution of Sentence: Suspension of Sentence.

(a) No sentence extending to death or imvolving a general
officer shall be executed until approved by the Presidenﬁ. He
shall approve the sentence or such part, amount, or commuted form
of the sentence as he sees fit, and may suspend anxkpart of the .
sentence as approved by him except.fof a death sentence.

: (b) No sentence extending to the dismissal of aﬁ officer,

cadet, aviation cadet, or midshipmen shall be executed until

£ wr é?-’ba""“

approved by the Secretam the-Under Secretary, cr-& A551 apt
> _,,...-a-"'-_'—\..,___ ——— = (}\.L— e 1L
. Secretary of the Dupartme t. He shall approve the senterice or

< such part, emount, or commuted form of the sentence as he sees
fit, and may suspend any part of the sentence gs approved by hlm ‘“[/

W

(¢) In time of war or national emergency a coﬁéﬁfﬁiﬁf;\ﬁ A
] of dismissal 1s«r%ﬁ&gtiggfgghgg%ngglstea gradb“$\£3h£cuu5u who 5
has been so reduced may be required to serve for the duration of
the war or emergency and six months thereafter.
(d) No sentence which includes, unsuspended, a dishonorable
disoharge, a bad-conduct discharge, or imprisonment for more than
one year shall be executed until affirmed by the Board of Review
and, in cases reviewed by it, the Judicial Council,
= (e) All other sentences, unless suspended, shall be ordered
executed by the convening authority when approved by him. The

. convening authority may suspend any sentence, except a death sentence,

RESTRICTED
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oue of lLilitary Justice

Art. 604, Pstition for a New Trial

() At any time within one year after approval by the con~
vening authority of a sentence which, either as acted upon in any
subsequent review or pending further review, extends to death,
dismissal, dishonorable discharge, bad-conduct discharge, or confins-
ment for more than one year, the accused may petition the Judge
= Advocate General for a new trial on the ground of newly-discovered
. evidence,

(b) If the accused's case is pending review beforc the Board
of Review or before the Judicial Council, the Judge Advocate General
shall refer any such petition to the Board or Counecil, respoctiv:aly,
for action., Otherwise the Judge Advocate General shall act upon
the petition.

5\ 3

5 “.,;fff67-7?ﬁth-a ot itiorshatd-ve—sranbed Ur—iL;'ﬁ&'in-ascor&ggcgﬁ}

~the-United-obatogy— : . Hide

NOTES :

- Sce Comparative Study, A. W. 53, and draft of Proposcd Article 56,

(o}

ated Octobor 22, 1948,
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12/12/48 Proposed Article 60B

Uniform Code of lilitary Justice

Art. 60B, Romission and Suspcnsion of the Unexccubtcd Fortion of a Sontones
.|I -

IJI i AL S 1 7

The seerctary of the Department and gny persén/or persons designatad

flu. See~ = =

by hdf may\rumit or suspend any part or amount of tho uncxacutod portion

f any sentence, including all uncollocted forfeitures,” other than a

sentence approved by the FPresident.

NOTw5 2

vce Comparative study, Ae T 51la
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Revised Draft Proposdd: Article 60C
12/13/48 . Page 1

Uniform Code of Military Justice

Art. 60C, Vacation of Suspended Sentences

(a) Prior to the vacation of the suspension of a general or
e ————

- special court-martial sentence, amn=tnvestipatidn—as fs'f'"éﬁcri:bed;by- Article
31 shall-be-made-of the vioclation of the probaticn,

ngf"ffﬁg officer having special court-martial jurisdiction over
-~ Ly Iy o ;

' A (T8 '{ LB < F : F 7 '_,'_

-

the probationer shall hold a hearinc tesed:

probationer shall be represented at such hearing by counsel if he so
desires.
(c) Suspension of the sentence of a general or special court-
martial may be W and such vacation of probation

; shall be effective to execute any unexecuted portion of t.he‘ sentence

. except a discharge or dismissal.

¥ 7/ (d) The . repert—of the-investigating

the hearing shall be forwarded to. the officer exercising general court—
\

martial jurisdication over the probation_er}.

-

Py

(_e) The vacation of the suspension of a sentence extending to a
discharg:e/':\:figilixc:j.’; %g ;’; ':e-ctive until such vacation shall have been
approved by the afd oflﬁgview. The vacation of the suspension of a

sentence extending to dismissal shall not be effective until approved by
the Secretary of the Department concernedy
. NOTES:

+ A. Sources and Comparable Provisions

1) P,L. 759, 80th Cong., 2d Sess, (1948), Art. 516, Amending A.W. 52.
g ' 2) Manual for Courts-martial (1928), par. 9k.
'. 3) Naval Courts and Boards, Sec 476.

4) Report of the General Court-iartial Sentence Review Board to the




3 Revised Draft Proposed Article 60C
12/13/48 Page 1

®
Secretary of the Navy (Keeffe Report, Jan. 1947) p 313-318.

B. The proposed text is derived from the recommendations of the Keeffe

Report.

JDS
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. Draft of 12/20/48 Proposed Article 60D
' Page 1

Uniform Code of Military Justice a«J( o
R N \ 'G Mf.}‘_;;(_._ o M )

-
>

E :\\% anhhéuumk*

-

Art. 60D. Restoration

(a) When any exeCcuted sentence of a court-mertial is set

- aside, &ll rightsq privileges, and property of the accused shall

be restored nda form of dischurge authorized for administrative

d is suanceol{ggi

conduct discharge vpreviously executed.

substituted for a dishoncrable discharge or a bad

(b) Any officer dismissed,by sentence of d court-martial
f

[ (s :

shall}_.ﬂ_‘ upon the setting aside of the dismissal on subsequent review,
. be r.estorgd, without further appointment or confirmation and without

regard to the number of officers authorized or sppropriated for,

to the rank and precedence to which he would be en‘titlled if he

had not been dismissed, B but lzlc; .oth-pr officer shall .lbc d-,e-m’u;i passed

over by virtue of the ﬂbpoii1tm-¢nt of an officer previcusly dismissed

to & higher rank.

NOTES:

A. Sources and Comparuble Provisions

1) A. W. 53, P. L. 759, 80th Cong., 2d Sess. (1948).
2) 8.1338 (Proposed AGN), 80th Cong., lst Sess. (1947),
Art. 39(g), (h).
B. Comments
. (a) Subsection (a) is derived from A. W. 53 (as smended).
The purpose of this provision is to authorize the armed forces to

restore the pay lost by an accused during the time betwsen the

effective date of the sunREgTRicferB civilian life.
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. Draft of 12/20/48 Proposed Article 60D

Thus a court-martial prisoner whose sentence was later held illegal
would be psid for all the time he spent in confinement at the rate
which he was paid prior to sentence. This provision would not
require the accused to be compensated for the period after he was
relecased from confinement unless he remained in the armed forces,
The section also authorizes an administrative discharge to be issued
where the accused has been previously discharged with a BCD or
dishonorable discharge.

- (b) Subsection (b) is designed to provide for officers
dismissed., WMot only would the officer be restored to his former
. rank, but if officers junier to him have been promoted, he would be
entitled to be considered by the Selection Board as soon as possible
and if promoted he would be entitled to precedence in such higher
grade to officers who were junior to him at the time he wag dismissed.
The last clause is added so that the promotion of such an officer
would not have an adverse effect on those officers previously

promoted.,

RESTRICTED
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Draft of 11/20/48 Proposed Article 61
. Page 1

Uniform Code of Military Justice

Aﬁt. 6l, Cruel and Unusual Punishments Prohibited.

Punishment by flogging, or by branding, marking or tattooing
2 on the body, or any other cruel or unusual punishment, shall not

g be adjudged by any court martial nor be inflicted upon any person
subject to this Code. The use of irons, except for the purpose

of safe custody, is prohibitede =

NOTES: |

A. Sources and Comparable Provisions.-

1) A. W, 41,

. 2) Proposed Navy Bill, Art. 31,

B, Comments

1) The proposed Article incorporates everything in the

present Army and Navy provisions.

= EMS

‘ RESTRICTED
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Draft of 11/22/48 Proposed Article 62
Page 1

Uniform Code of Military Justice

Art., 62. Maximum Limits.

The punishment which a court martial may direct for an offense

shall not exceed such limits as the President may imsee prescribef@ for

that offense.

NOTES:

A. Sources and Comparable Provisions

1), A. W, 45,

2) Proposed Navy Bill, Art. 33(b).

B. Comments

1) The proviso in A. W, 45 has been included in proposed

Art. // on confinement in a penitentiary.

EMS
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Draft of 12/14/48  Froposed Article 634
Fara 1
Uniform Code of Military Justice

Art. 63A. Authoriged Punishments.
Subject to the limitations prescribed in this Code and in

regulations promulgated by the President, courts-martial may adjudge the
following punishments:
(1) Death where expressly suthorized by this Code, E'._,/'
(2) Dismiseal, 2 XC N
- w
(3) Dishonorable discharge, [ L

(4) Bad conduct discharge, \\ / ~
T e N AR oal ,/ { .-'

(5) Confinement for life,”

(6) Penitentiary confinement, SSem
'(7) Confinement, o \
, \ e : VE \
/ | (8) Solitary confinement on bread or water or on reduced
- ] - l 'I
o oD« L vetiens, !
¥ ~Cng) WAl ‘L ?
BE :J (9) Hard labor without confinement, s
B e

(10) Restriction or depr*ivntion of privileges, — / m%

(11) Forfeiture of pay and sllowances to become due,
(i2) Detention of pay,
(13) Fine,
-;:—-i!}(lk) Loss of numbers or files on the promotion list of ofﬁ.cm,’?

R
=

,)(15) loss of seniority of warrant officers, -

(17) Reduction of enlisted persons to a lower rank or grade, and
(18) Reprimand or Admonition.




AW, 42
) S

Uniform Code of Military Justice

Subject: Places of Confinement--When Lawful,

I. Army Provisions

1., Articles of War.

"ART. 42, Places of Confinement-- When Lawful,-- Except for
desertion in time of war, repeated desertion in time of peace,
and mutiny, no person shall, under the sentence of a court-
martial, be punished by confinement in a penitentiary unless

an act or omission of which he is convicted is recognized es

an offense of a civil nature and so punishable by penitentiary
confinement for more than one year by some statute of the

United States, of general applicatioa within the continental
United States, excepting sectiox 289, Penal Code of the United
States, 1910, or by the law of the District of Columbia, or

by way of commutation of & death sentence, and unless, also,

the period of confinement authorized and adjudzed by such
court-martial is more than one year: Provided, That when a
sentence of confinement is adjudged by a court-martial upon
conviction of two or more acts or omissions, any one of which

is punishable under these articles by confinement in a
penitentiary, the entire sentence of confinement may be executed
in a penitentiary: Provided further, That penitentiary
confinement hereby muthorized may be served in any penitentiary
directly or indirectly under the jurisdiction of the United
States: Provided further, That persons sentenced to dishonorable
discharge and to confinement, not in a penitentiary, shall be
confined in the United States Disciplinary Barracks or elsewhere
as the Secretary of War or the reviewing authority may direct,
but not in a penitentiary."

2. Army Manual 6f Courts-Martial.
"PAR., 90. Courts-Martial--Action--Place of Confinement
"(a) Penitentiary.-- A penitentiary may be designated as

the place of confinement for the whole period of confinement
imposed by the sentence as ordered executed, provided such
period exceeds one year, and provided also that such sentence
is wholly or partly based on one or more of the offenses listed
below or was imposed by way of commutation of a death sentence:

Desertion in time of war,

Repeated desertion in time of peace.

Mutiny.

An offense involving an act or omission recognized as




AW, 42

Pe 2

an offense of & civil nature and made punishable by
penitentiary confinement for more than one year by some
statute of the United States of general application within
the continental United Statcs, excepting section 289, Penal
Code of the United States, 1910, or by the law of the
District of Columbia, whether statutory or common. Sodomy,
being recognized as an offense by the common law in force
in the Distriet of Columbia, is included.

"A penitentiary will not be designated as the place of
confinement except as authorized above in this paragraphe.....es
Instructions as to the particular penitentiary to be designated
will be issued from time to time by the War Department.,

"It is the policy of the War Department to separate, so
far as practicsble, general prisoners convicted of offenses
punishable by penitentiary confinement from general prisoners
convicted of purely military offenses or of misdemeanors in
addition to purely military offenses. In furtherance of this
policy, reviewing authorities should designate a penitentiary
as the place of confinement in every case when such action is
authorized, unless it appears that the holding of the prisoner
in association with misdemeanants and military offenders will
not be to the detriment of such misdemeanants and military
offenders, and that the purposes of punishment do not demand
penitentiary confinement."

3. Public Law 759--80th Congress, Chapter 626--2D Session.
Art. 42, A, W., is mnot changed by P, L. 759.

II. Navy Provisions

l. Articles for the Government of the Navy,

Articles 4, 5, and 6 list offenses which are punishable
by death, or such other punishment as a court martial may
adjudge.

Article 14 lists offenses which are punishable by fine
and imprisomment, or such other punishment as a court martial
may adjudge.

Articles 1, 3, .8, 16, .17, 19, 20 snd 21 list offenses
for which such punishment as a court martial may adjudge can
be inflicted.

"ART. 7. Imprisonment in lieu of death,-- A naval court martial
may adjudge the punishment of imprisonment for life, or for a
stated term, at hard labor, in any case where it is authorized
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P. 3

to adjudge the punishment of death; and such sentences of
= imprisonment and hard labor may be carried into execution in
any prison or penitentiary under the control of the United
States, or which the United States may be allowed, by the
legislature of any State, to use; and persons so imprisoned in
the prison or penitentiary of any State or Territory shall be
subject, in all respects, to the same discipline and treatment
as convicts sentenced by the courts of the State or Territory
s in which the same may be situsted (R. 8., sec., 1624, Art, 7.)."

“ART. 51. Adequate punishment; recommendation to mercy,-- It
- shall be the duty of a court martial, in all cases of conviction,
to adjudge a punishment adequate to the nature of the offense;
but the members thereof muy recommend the person convicted as
deserving of clemency, and state, on the record, their reasons
for so doing (R. S., Sec. 1624, Art. 51)."

"ART. 63. Punishment for offenses in time of peace.-- Whenever,

* by any of the Articles for the Govermment of the Navy of the

. United States, the punishment on conviction of an offense is
left to the discretion of the court martial, "the punishment

u therefor shall not, in time of peace, be in excess of a limit
which the President may prescribe (R. S., Sec. 1624, Art, 63;
Feb., 27, 1895, c. 137, 28 Stat. 689)."

- 2. Naval Courts and Boards,

"SEC. 642 (footnote (65) ). Disignation of prison.-- Officers
authorized to convene general courts-martial are empowered to
designate prisons for the confinement of persons sentenced

- thereby. Prisons will be designated in accordance with instruct-
ions issued from time to time by the Secretary of the Navy.

"Where sentences as approved include confinement for six months
or less, such confinement should be executed on the station in
such place as may be suitable.ssececase’

Sec. 457 is a schedule of offenses and the limits of
punishment for them, promulgated under the authority of Art. 63.

3. Proposed Navy Bill.

Arts 5 and 6 are repealed; Art. 4 is renumbered as Art. §
and amended to include all offenses for which a punishment of
i’ death, or such other punishment as 2 court martisl may adjudge,
. may be inflicted.

Art. 14 is renumbered as Art. 9 and amended to include
d all offenses for which such punishment other than death as a
court martial may adjudge may be inflicted.
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P, 4

Arts. 1, 20, and 21 are amended; they no longer provide
= specifically for & punishment. Arts. 3, 8, 16, 17, 19, and
22 are repealed.

Art. 7 is renumbered as Art. 323 its text is unamended.
Arts 51 and 63 are repealed,

“ART., 28(b) It shall be the duty of a court martiel, in
all cases of conviction, to adjudge a punishment adequate to
the nature of the offense; but the members thereof muy recommend
! the person convicted as deserving of clemency, and state, on
the record, their reasons for 50 AOiNEs sessvsssce’

"4\RT. 33(b) The President is authorized to prescribe a
limitation of the punishment which may be inflicted under any
> of these Articles; and thereafter, such limitation while in
force shall not be exceeded.”

. 4, Laws Relating to the Navy, Annotated, in force Janusry 1, 1945,

. A case note found in Volume 1, P. 447, states that a

y person convicted of & violation of art, 8 and art. 22, A.G.N.,
maey be sentenced to imprisonment at hard lubor for a stated
term. Article 7, A.G.N. does not preclude a sentence of

= imprisonment at hard labor in cases where the death penalty
is not authorized.

A case note found in Volume 1, P. 449, states that the
inclusion in art. 14, A.G.N. of the words "fine and imprisonment"
= does not preclude a court from imposing a sentence of imprisonment
for an offense under art. 8.

ITI, Differencgi

1la A. Army: A Federal penitentiary may be designated as the
place of confinement in the following casss only:

1), Where the period of confinement authorized and
. adjudged by the court is more than one year, and,

- a) the offense is desertion in time of war.

b) the offense is repeated desertion in time of
_. peace.

- d) +the offense is an act or omission which is also
an offense of a c¢ivil nature und is made punishable by

c) the offense is mutiny.
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penitentiary confinement for more than one year by a Federal

statute of general application throughout the United States,

excepting Sec. 289, Penal Code of the United States, 1910

(Scc. 289 relates to the adoption of penal laws of a State,

territory or Distriet to punish acts not made penal by

= Federal statute, when the acts are committed on a Federal
reservation within the territorial limits of the State,
territory, or District); or by the law of the District of
Columbin, whether statutory or common.

" 2). Where a sentence of death has been commuted by the
President.

- Whether or not a penitentiary is designeated as the place

of confinement is within the discretion of the reviewing
authority; it is not mandatory in any case, except insofer as
Department of the Army policy makes it so. (Cf. ALCM, Par, 90a.)

s B. Navy: There are no statutory limitations of any kind
which restrict the cases where a Federal prison may be
‘. designated as the place of confinement for a Naval prisoner.

The language of present Art. 7 (Art. 32 under the proposed

Navy bill) seems to limit the power of a court martial to

adjudge a punishment of imprisonment tc cases where it is

authorized to adjudge the punishment of death, but Art. 7

o has been construed otherwise. Cf., par. 4 of Seéc. IL of
this paper. '

As a matter of practice, the Navy itself limits its
power to designate a Federal prison as a place of confinement,
Sec. 642, footnote (65), NC&B, provides that where a sentence
as approved includes confinement for six months or less, such
confinement should be executed on the station where the court
martial was held. Arts. 51 and 63 of the present A,G.N. (Arts.
28(b) and 33(b) under the proposed Navy bill) restrict the
court in the sentencesit can impose; insofar as these Articles
serve to prevent sentences of over six months confinement they
would prevent imprisonment in a Federal prison.,

- (The Navy actually goes beyond the above provisions in
its practice. A man is not usually sent to a Federal prison
in any case where the sentence adjudged is less than a year's
confinement, or in sny case where the offense was not a serious
civil offense).

". The power to designate a prison as the place of confinement

is given te the convening authority of a general court-martial
(NC&B, Sec. 642, fn (65) ), but its exercise is actually controlled
by BuPers. Current practice is to send all prisoners to a
Retraining Command initially; after an investigation is made
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of each case by BuPers, the permanent place of confinement
is designated.

i IV. Recommendations

None.

- FEL-3







Draft of 1&/1&/48 Proposed Article 64A
Page 1

Uniform Code of Military Justice

Art, 64A, Forfeitures of Pay and Allowances.

Where a sentence of a general court-martial as lawfully
adjudged and approved includes the forfeiture of all pay and
allowances to become due, such forfeiture shall include all pay
and allowances accrued on or after the date that the sentence is
adjudged by the court-martial, but no pay, allowances, or other
sum accrued before the date upon which the forfeiture is adjudged
by the court-martial shall be subject to forfeiture by sentence

of a court-martial.

JDS
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12/16/48 Proposed Article 64B
Page 1

Art. 64LB. Hard Labor Included in Confinement.

The omission of the words "hard labor in any sentence of a court—

LA f o , R

martial adjudging confinement, shall not be construed as depriving the author-

1ty executing such seitence sfieummtdmemew: of the power to require hard
labor as a part cf the punishment.

e —

[_Gerfirerent includes imprisonmenty,

A. Sources ard Comparcble Provisions
1) AW, 37
B. Comment

The proposed text incorporates the second proviso of A.W. 37 and

conforms to Navy oractice.

JDS
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Draf't of 12/9/48 Proposed Article 98A
Page 1

Uniform Code of l-lnit.n.r[ Justice

Art. 98A. L-rog

Any person subject to this Code who, with intent to deprive
. or defraud another of the use nnd}bcn-rit of property or to appropriate
the same %o i:,\&;t Mr. :g::}asgy/ - person other than
the true MI;' wrongfully takes, obtains or withholds, by any means
whatever, from the possession of the true owner or of sny aﬁur
ﬁrlon g tmey. por:oml perty, or article of value of any kind,
Aiidéﬁrlty of Pl’ n.n} shall be punished as a oourt-mrtia.l nay
direct.

Source: K, Y. Code § 1200




Mt 12/31/48 Proposed rticle 938
Fage 1

Uniform Code of Military Justice
Jlin. gzﬁl Robb | L] "I /)

LolnErd Ak awd WA /ﬁ’ r:\;&"L

Any person subject to this Code who unlawfully takes any thing of value,
from the person or in the presence of another, aéninut his will, by means of
foreag or violence or fear ofgin jwét;_di future, to his person or

/ :
property or the person or property of a relative or member of his family or

of anyone in his company, at the time of the robb-ry) is guilty of robbery
and shall be punished as a court-martial may direct.

Source N.X. Code 2120,

JLS
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Draft of 12/31/48 Proposed Article 93C
Fage 1

Uniform Code of Military Justice

Art. 93C., Yorgery
- ] ’\' Ir
Any person subject %o this Code ﬂwM f.-w:) 2 f BDa @f/j«dv-t{é}\,
o

(1) falsely makes or ultusm--b'dtrrm\

any sigaature, ormypartarw ? M
) a g; E; §1EEE= ¥ “'—/ér.& 2 O woh, W G i {”HLp

1(3 4
7 ALy 0 cmentiins 6, homre

v /. > e
(2) iss or €rmt‘ersmﬁiﬂa\n forged

writing, known by the offender to be a forged writing,
is guilty of forgery and n}ul.l. be punished as a court-martial may
direct. 2

Source: La. Code g 72

as 0L 0 Ao
/{_/CA‘ ;1 {D/L LJJNUT M

= Mu&%

\

f

batr 4
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graft of 12/31/48 Fropoused Artiele 930

A.I.gill

Uniform Code of Milltary Justice
Art. 930, Maiming.
Any person subject to tils Code who wijdwlly, with intent to injure,

disfigure or disable, inflicts upon the person of another an injury which;
(1) seriously disfigures his person by any mutilation thereof;
or
(2) destroys or disables any member or organ of his body; or
(3) seriocusly dinininhu his physical vigor by the injury
of any member or organ,
is gullty of malgping and shall be punished as a court-martial may direct.

Source N.Y. Code 1400,

JLS



Draft
1/6/49 Proposed Article 93F

Uniform Code of Military Justice
Art. 93 F. Arson.

(a) Any person subject to this Code who willfully and maliciously
Srﬁ.&l‘
burns or sets on fire a stru turs water craft ble, wherein
I SRS :J%%’

g FYIPELR L '{"4 :
65 15 gutlty of /-

aggravated arson and shall be punishedras a court-martial may adjudge.
(b) A&ny person subject %o this Code who willfully and maliclously

burns or sets fire to the property of another without the consent of

the owner, except as provided in subsection (a) of this Article, is

guilty of simple arson and shall be punished as a court-martial may

adjudge.

Source: La. Code Art. 51, 52,

QA SJHQJ&M&L@E@J—W W"ﬁjx/k M 9
s UVW‘% Whﬂ@@a W
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1/6/49 Froposed Article 1004

dform Gods of N
:'L!.‘t - 130&1. m

(a) Any person subject to this Code who perpelrates an act of
sexual intercourse with a female not his wif'e mgainst her will or with-
out her consent 1s guilty of rape., Emission is not necessary and
penetration, however slight, is sufficient to complete the crime.

(b) Any person found guilty of rape shall be punished by death

or such other punishment as a court-martial may direct.

Comment: Source: N.Y. Code Secs. 2010 - 2011

Ia. Code Art. 41




12/9/4,8 Propesed Article 121
Page 1

Uniform Code of Military Justice

Art, 121, Authority to Administer Oaths,

(a) The following persons on active duty in the armed forces
shall have authority to administer caths for the purpose of military sd-

ministration, including military Jjustice, &nd shall have the gemeral powers
of a notary public and of a consul of the United States, in the performance

of all notarial acts:

(1) ALl officers of the Judge Advocate General's Department
of the Army and Alr Forece;

(2) 411 legal specialists of the Navy or Coast Ouard;

(3) ALl staff judge advocate or legal officers and acting
staff judge advocates or legal officers; .

() The president, law member, triasl counsel and assistant
trial counsel of all general or special courts-martialj

(5) Mllvsumary courts-martial;

(6) The president md the vecerder or Judge advocate
6f ald courts of inquiry and military boards

(7) ALl officers designated to take a deposition;

(8) A1l officerd detailed to conduct an investiggtion;

(9) A1l adjutants, assistant adjutant and personnel adjutant
of the Amy, Air Force, and Marine Corps;

(10) A1l commanding officers of the Navy and Coast Guard;
(11) A1 recruiting officersjand

(12) All other persons dat:l.gm‘tad by regulations of the
respective armed forces,




12/9/L8 Proposed Article 121

() No fee of any character shall be paid to or received by any
person for the performance of any notarial act hereln authorized,

(e¢) The signature without seal of any such person acting a= such
notary shall prima facie evidence of his authority.
NOTES 3
Ae Sources and Comparable Provisions

1) AW, 11

2) AGH Art. 69
3) $.1338 (Proposed AGN), 80th Cong., lst Sesse (1947), Arte LTe
Be Coma;'lta
(a) The propesed text contains the provisions of A.W. 114 and
AON Arte €9« The proposed AGN would l-ave this matter to regulation.

(b) Subsections (b) and (e¢) are taken from proposed ACN Art.

47, AW, 11k contains a proviso similar to subsection (b).

IS
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12/10/48 Proposed Article 122
Page 1

Uniform Code of Military Justice

Art. 122, Appointment of Reporters and Interpreters.

Under such regulations as the Secretary of the Department
concerned may prescribe, the president of a court-martial or military
commissicn or a court of inguiry shall have power to appoint a reporter,
who shall record the proceedings of antl testimony taken before such
court or commission and may set down the same, in the first instance in
shorthand. Under like regulations the president of a court-martial or
military commission, or court of inquiry, or a summary court, may appoint
an interpreter, who shall interpret for the court or commission.

NOTES:

A. Sources and Comparable Provisions

1) A.W. 115
B. Comment.

The text is A.1". 115. The Navy handles these matters by
regulation.

JDS

RESTRICTED




RESTRICTED

12/10/48 Proposed Article 123
Page 1

Uniform Code of Military Justice

Art. 123, Complaints of Wrongs.

Any member of the armed forces who believes himself wronged
by his commanding officer, and, upon due application to such commander,
is refused redress, may complain to the officer exercising general court-
martial jurisdiction officer against whom the complaint is made. That
officer shall examine into said complaint and take proper measures for
redressing the wrong complained of; and he shall, as soor as possible,
transmit to the Department concerned a true statement of such complaint,
with the proceedings had thereon,
NOTES:

A. Sources and Comparable Provisinns

1) A.7". 121 as amended by P.L 759, 80th Cong., 2d Sess. (1948).
2) Navy Regulations Art. 99.
E. Comment
The text incorporates A.'. 121 (as amended). Navy practice
is similar,

JDS
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Draft of 12/9/48 Proposed Article 124

Fage 1
Uniform Code of Military Justice
Art. 124, Dismissal of Officers. Right to Trial by Court-Martial,

(a) Mo officer shall be dismissed from any of the ammed
forces except by sentence of a general court-martial, or in
mitigation or commutation thereof, or, in time of war, by order
of the Pruidcnt; but the President may at any time drop from
the rolls of any armed force any officer who has been absent
without authority from his place of duty for a period of three
months or more, or who has been absent in confinement in a prison
or penitentlary for three months after final conviction by a court
of competent jurisdiction. No officer so dropped from the rolls of
any armed rox.'eo shall be eligible for reappointament, 5:- appoinﬁmt
as an officer in any other armed force/.

(b) Vhen any officer, dismisced by order of the President,
makes, in writing, an application for trial by court-martial,
setting forth, under cath, that he has been wrongfully diamissed,
the President shall, as soon as practicable, convene a general
court-martial, to try such officer on the charges on which he was
digmissed., If a general court-martial is not so oomr-:od within
six months from the presentation of such application for trial,
or if such court, having been convened, does not adjudge dismissal
or death as the.punishment of such officer, the order of dismissal
by the President shall be void.
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a) AN, 118,

» 10 U.s.C, 573,

¢) AGN 36 and 37; (proposed Navy Bill, Arts 40 sod 41,)

B. Comaonts

a) Subgection (a) follows A.¥W. 118 and AGE 36, The last
gentence is taken from AGHN 36; it does not appesr in A.¥. 118,

The last clasuse of the sentence, shown in brackets, is neyw; it
pakes an officer yho hae Deen dropped ineligible to serve as mm
officer in mny armed force.

b) Subsection (b) follows 10 U.5.0, 573 and AGH 37,
Wallace v, U8, (iom) §5.0¢, 01, 6, effirmed (1922) 267 U.5. 541,
held 10 ¥.5.0, 573 d14 not apply S0 Army officers, on the ground
that sudbseguant ensctment of A.¥, 118 bhad superseded 1t., AGH a7,
substantially identical to the provision in 10 Uis.C. 573, does
spply %o davy and Marime Corps officers.

The pnvi.l-.':o in AGH 37 was deleted in ths propesed Eavy
Bill,

@) Apparently the provisions ei’ AQ% 36 and 37 apply to Navy

varrant officers. A.M. 118 does mot apply to Army warrant officers.
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Art. 12lj. Dismissal of Officers. Right to Trial by Court=Martial.

(a) No officer shall be dismissed from any of the armed
forces except by sentence of a gemeral court-martial, or in
. mitigation or oomuta‘t;.ir;r; thereof,l Ior; in time of war, by order
of the President\.‘g' but the President may at any time drop from
the rolls of any ammed force any officer who has bqen absent
without authority from his place of duty for a period of three
months or more, or who has been absent in confinement in a prison
or penitentiary for three months after final conviction by a court
of competent jurisdiction. No officer so dropped from the rolls of
any armed force shall be eligiiﬁialll.forl:.r-éap],ﬁoi‘ntment, @'r a'r}fnointmenf
as an officer in any other armed forcp_?-

(b) When any officer, dismissed by order of the President..:
' makes, in writing, an application for trial by court-martial,
setting forth, under oath, that he has been wrongfully dismissed,
the President shall, as soon as practicable, -convene a general
court-marfdal, to try such officer on the charges on which he .was
dismisseds If a general court-martial is not 80 convened within
six months from the presentation of such application for trial,
or if such court, having been convened, does not adjudge dismissal

or death as the punishment of such officer, the order of dismissal

by the President shall be void.
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NOTES:

A. Sources and Comparable Provisions

a) A.W, 118,

b) 10 U.8.C. 573.

¢) AGN 36 and 37; (proposed Navy Bill, Arts. LO and Ll.)
B. Comments

a) Subsection (a) follows A.W, 118 and AGN 36. The last
sentence is taken from AGN 36; it does not appear in A.W, 118.
The last clause of the sentmnce, shown in brackets, is new; it
makes an of ficer who has been dropped ineligible to serve as an
officer in any armed force.

b) Subsection (b) follows 10 U.S.C. 573 and AGN 37.
Wallace v, U.S. (1920) 55 Ct. Cl. 396, affirmed (1922) 257 U.S. 5Ll,
held 10 U.S.C. 573 did not apply to Army officers, on the ground
that subsequent enactment oflk.w. 118 had superseded it. AGN 37,
substantially identical to the provision in 10 U.5.C., 573, does
apply to Navy and Marine Corps officers.

The proviso in AGN 37 wzs deleted in the proposed Navy
Bill,

¢) Apparently the provisions of AGN 36 and 37 apply to Navy

warrant officers. AW, 118 does not apply to Army warrant officers,

ENS
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Uniform Code of Military Justice

Art. 125. Arrest of Deserters.

It shall be lawful for any civil officer having authority
under the laws of the United States, or of any State, District, or
possession of the United States, to arrest offenders, summarily to
arrest a deserter from the armed forces of the United States and deliver
him into the custody of the armed forces of the United States.

NOTES :

A, Sources and Comparable Provision

1) AW, 106
2) 34 USC B 1011 (1946).
B. Comment.
The text is the same as A.W. 106 and 34 USC § 1011 except

for the applicability of the text to all the armed forces.

JDS
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Art. 126, cle th C Jdustic
lo be Fead or Explained.

The Presmble to this Code, and Arts._ shall be read or
carefully explained to evary I camligted I persom at the time of his
entramce into smy of the armed forces of the United States, /:orr
within six days thereafter] and shall be read or explained once
c.ury six months to every E -ulhhq_] person on active duty in the
arped forces of the United States., A complete text of the Unifomm
Code of Military Justice and of the.........(Mmual for Courts-Martiall)
shall be nade available to any person on active duty in the armed
forces of the United States, upon his reguest, for his personsl
examination, |

HOTRSs

a) A0, 119, as amended,

B. Comnente :
a) Thetext follows A.¥W. 110, At the present time it is
contemplated that there will be a preamble to the Code which will
contaln the matter in Arts. 1l-3, AGH, Articles to be read might
include 1, 2, 2A, 6, 7, 8, 9, 12, 13, 15, 17, 22, 36, 43, 49, 52,

61, panitive articles, 123, 126, 1237.
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Uniform Code of Military Justice

Art, 127. Redress of anﬂrlps to Prooentv. 0
I !

Vind A/ &44{%{\. IKJJL&, A é 01 l o
v nev coma&alnt lb made to anyj col nding officer that

damage has been done to tlje property of any person or that his property
N

PM%{&{

has been wrongfully taken by persons subject to military law, such

——

complaint shall be investigated by a board consisting of any number of
i : :
officers from one to three, which board shall be convened by the commanding
officer and shall have, for the purpose of such investigation, power to
summon witnesses and examine them upon oath or affirmation, to receiﬁe

S X Pﬁlbdaw—I“ab\\
depositions or other documentary evidence, and-to assess the damages .
sustained against the responsiblé parties. The assessment of damages
made by such board shall be subject to the approval of the commanéing
officer, and in the amount approved by him shall be stopped against the
pay of the offenders. And the order of such commanding officer directing
stoppages herein authorized shall te conclusive on any disbursing officer
for the payment by him to the injured pirtles of the stoppages so ordered,

ﬁWhere the offﬂnders-;;; nogmgb ascertained, but the organization

or detachment to vhich they telone is known, stoppages to the amount of
damages inflicted may be made and assessed in sucﬁ proportion as may be
deemed just upon the individual members therdof who are sngnn.to have

M s 20 o a ré— @,ﬂgﬁan
been present with such orqanlzation er detachment-a —the-
ol

compiained.ef Were-dnfdicted as determined by thu approved findings of the

board,"

NOTES :

A, Sources and Lomparable Provisions

1) A.W. 105 RESTRICTED
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B. Comment

The text incorporates the provisions of A.W. 105.

JDS
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Uniform Code of Military Justice

art, 130, Courts of Inguiry.

(a) Appointment.
Courts of inquiry to investigate any occurrence, event,
transaction, or incident may be xopalnued by any perfon aut orlze
M'\/ L’\
to appoint a genersl caurt—nar h wh ﬁer or t th ersons
involved have requested such an 1nqu1ry.
(b) Composition.
A court of inquiry shall consist of three or more officers.

appoint N

Al

For each court of inquiry the appointing authority sh
counsel for the court.

(c) Parties.

Any person subject to this Code or employed by the
National Military Establishment, whose conduct shall be subject
to inquiry or who has an interest in the subject of inquiry, shall
havé the right to be present, to be represented by counsel, to
cross-examine witnesses, and to introduce nede®msd cvidence. Any
person permitted by the court to exercise these rights shall be
designauted as o -defemkrmey

(d) Challenges.
Members of a court of inguiry may be challenged by a
, but only for cause stated to the court.

(e) Oaths

(1) The counsel for the court shall administer to the

members the following oath:

RESTRICTED
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. Draft of 12/17/48 Proposed irticle 130
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"fou, A.B., do swear (or affirm) that you will
well and truly examine and inquire, according to the
evidence, into the metter now before you without
= partiality, favor, affection, prejudice, or hope of

reward, So help you God."
(2) The president of the court shall zdminister to
the counsel for the court the following oath:

"You, A.B., do swear (or affirm) that you will
faithfully and impartially perform t he duties of
counsel for the court. So help you God."

2 (3) Reporters, interpreters, and witnesses shall be
. sworn as in courts-martial.
(4) 1In case of affirmation the closing sentence of
adjuration will be omitted.

(f) Witnesses and Procedure

Witnesses may be summoned to appear and testify and

aA-

be examined before s court of inquiry i
courtf-martial, Insofar as applicable, courts of inquiry shall
follow the rules of evidence and procedure prescribed for courts-
msrtial.,

(g) Findings.

Courts of inquiry shall make findings of fact but shall
not express opinions or make recommendations unless required to do
- so by the appointing authority.

* (h) Court of inquiry™way replacgfg:;-trial investigation.
4

Subject to the requir ts of Article 31, a court of

Ejvastig&tion if the
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accused was a defendiggjggfﬁ{s the court of inquiry.

(1) Records.

Each court of inquiry shall keep a record of its
proccedings, which shall be authenticated by the signatures of the
president and counsel for the court and forwarded to the convening
authority. In case the record can not be authenticated by the
president and the counsel for the court, it shall be signed by a
member in lieu of the president cnd by another member in lieu of
the counsel for the court.

NOTES:

A. BSources and Comparuble Provisions

1) A. W, 97-103,

2) AGN, Arts, 55«60,

3) 8.1338 (Proposed AGN), 80th Cong., lst Sess. (1947)
Art. 42-44,
B. Comments

(a) Subsection (a) indicates the changed character of Army
courts of inquiry. Formerly, Army courts of inguiry could only be
convened at the request of the person whose conduct was to be
investigated., A. W. 97 allcwed any commanding officer to appoint
o court of inquiry. The proposed text is consistent with proposed
AGN Art. 42(a).

(b) This provision incorporetes present law except that
the name "counsel for the court® is used instead of "recorder™
(Army) or "judge advocate" (Navy).

(c) Subsection (e¢) incorporates the provisions of proposed

AGN Arte 42 (o) and (d)RES-FRI:@tq;ESimilur provision,



http:Comparb.ble2.~ovisi.0E
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The term "defendant" is used in order that the "defendant" be
distinguished from an "accused", although a person may be both
a defendant and an accused at the some time. See proposed Article 45,

(d) Subsection (d) is taken from A, W. 99. Navy practice
is similaer.

(e) The oath of members is taken from A. W. 100 while the
@eth of the counsel for the court is adapted from the oath for
the trial counsel of a court-martial.

(f) Subsection (f) is derived from A. W. 10l. gee proposed
articles 42, 44, 45, and 50.

(g) Subsection (g) is derived from A. W. 102 and proposed
AGN Art. 43.

(h) This subsection is new. It permits a court of inquiry
which satisfies the reguirements of Article 31 to be used in
place of the pre-~trial investigation required in general court-
mortial cases. This would permit an investigation of wider scope
in complicated cases or cases involving many alleged offenders,

(i) The provisions of A. W. 103 and proposed AGN Art. 44

are incorporated in this subsecction,

JDS
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