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OFFICE OF THE SECRETARY OF DEFENSE 
WASHINGTON 

February 21, 1949 

Dear Eddie: 

I have your note of February 18. In connection with your 
appearance before Congressional committees, you appear as a member 
of the staff of the Secretary of Defense. For these purposes, you 
are to be considered in the same light as Gordon Gray, myself, or 
any other representative of the National Military Establishment. 
Specifically, ~e are looking upon you as a deputy to the Secretary 
of Defense ~ho is acting on behalf of Mr. Forrestal. 

Under such circumstances, you should continue to use the 
T.R.fS and put in your expenses and per diem for any work you do 
in connection with this whole phase of the project. 

I am enclosing the results of some additional work we 
have been doing down here, principally some comparative summaries 
of punishments, provisions for petition of the accused and some 
cross-references to the Articles of War, etc. There is some more 
to come and I will send it along as soon as it has been stenciled. 
This material is being included in a book we are getting together 
for you which will have, in addition, a tabulated copy of the Uniform 
Code. I think it should be of help in testifying. 

In addition, I am working on a fairly comprehensive state­
ment for your testimony and will send it along in a few days. 

The situation appears to be as when I talked with you 
last -- that is, the Senate will postpone hearings until after the 
House finishes and we will start in the House on Wednesday, March 2. 
I plan to visit the Bar Association people in New York on Wednesday 
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Ambassador Hotel 
Cambridge, Massachusetts 
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night, and the balance of my time is pretty well filled with prep~ 
arations for the hearing. It might be very useful if you could come 
down a day earlier, rather than either you or I making a trip in~ 
between to consult. I don't think this is absolutely necessary as 
yet, but it probably would be useful if you can make it. 

Don't hesitate to call me if you have any questions, and 
r I will keep you up-to-date. 

Sincerely, 

FELIX E. IARKIN 

Assistant General Counsel 

Enclosures 
FEL:ls 



PUNISHMENTS 

Statutory Provisions in UeC.M.J. Compared 
With statutory Provisions of A.W., AGN~ 

And Proposed AGN, as Limited by Regulations 

1. Maximum limits. 

President authorized to prescrib3s.under U.C. M. J., A.W •• 
A.G.N. and proposed A.G.N o A.G.N. and proposed A.G.N. specify 
limits appJ.icable in peace time only. 

2. Cruel and unusual punishments. 

Prohibited wIder Code p A.W. and A.G.N. A.G.N. 49 
and proposed A.G.N. 31 authorizes use of irons for safe 
custody. MCM. par. 115 lists punishments not sanctioned 
by customs of service - shaving head, military duties~ etc. 

3. Contempts. 

U.C.M.J.: Art. 48 -- Cannot exceed confinement for 
30 days:-llOO fine, or both. 

A.W.: Art. 32 ~- Same as U.C.M.J. 

A.G.N.: Punishable by civil court ·,...,cannot exceed 
confinement for 6 months, $500 fine, or both -- applies to 
GCMT S only. 

Proposed A.G.N.: Applies to general and summary 
courts -- punishment same as A.G.N. 

4. Penitentiary confinement. 

UoC .M. J.: Art. 58 ,-- No limitation. 

A.W. ; Art. 42 -- Limited to cases of desertion, mutiny 
and those~nvolving offenses which are punishable by more than 
1 year under a Federal statute when sentence adjudged is 1 year 
or more. Also, death sentences co~nuted to life imprisonment. 

A.G.N.: No statutory limitation. 

Proposed A.G.N.: Art. 33(a)-- Where offense is 
violation Federal statute, sentence of imprisonment cannot 
exceed limit set in statut.e . 

5. Damage to personal property. 

U.C.M.J.: Art. 139 -~ Checkage of pay authorized. 

lLW., A.W. 105 -,~ Same as U.C.M.J. (Investigation 
und8r A. W. is mandatory). 
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A.G.N. and proposed A.GoN.: No statutory provision. 

6. Mand~tory punisr~ents. 

U.C. RI .J.: Death for spying-- Dismissal for conduct 
unbecoming an officer. 

A.W.: Death for spying .-- Death or life imprisonment 
for premeditated murder. Dismissal for conduct unbecoming 
a n officGr, personal interest in sale of prov~sions, tales 
muster, fals e r eturns. 

A.G;N. and propos ed A.G.N.: No statutory mandatory 
punishments. Des erter must be dismissed or discharsed becCcuse 
of Federal law that he cannot hold office of profit under U.S. 

7. Tabl~ of punishm~~. 

See page following. 
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PUNISHMENTS 

Sta tutory Provision s in U.C.M.J. Compared 
vvith statutory Provisions of AW, 4 GN, and 

Proposed AGN, as Limited by Regulations 

U. C .M. J. 	 ARTICLES OF,;;AR 

General Special Su;nmary Genera l Special Summary 

Xl ,2I. Deuth 	 Xl ,3 

.".62. Dismis sal 	 X7A 

3. Dishonorabl e discharge X 	 X 

4. Bad conduct discharge X X 	 X X 

5. Confinement with hurd X 6 mo 1 s. I mo. X8 6 mo 1 s. 1 mo. 
l abo r 

6. 	 Ha rd l abor without X 3 mo 1 s. 45 Days 3 mo 1 s.9 3 rno 1 s.9 
45 D8.ys

confinement 

7. Restricti on to limits X X 2 mols. 3 mo I s. 	 1010 
3 	mo 1 i? 3 mo rs. 

8. 	 Deprivation of liberty X X X 
on shore 

9. Forfeiture of pay X 2/3 per 2/3 of 1 X12 2/3 per 2/3 of 
mo. f or rao I spay. mo. for 1 mols 
6 mo ls. 6 niols. pay 

10. 	 Reduction of officer X14 XIS 
to enlisted r ank 

1. Mb.Y be ad judged only when specifica lly authorized for offense; 
President can r estrict punishment for these offenses to less than death. 

2. Death mandatory for spying; permissive for solicitation of mutiny, 
solicitc.tion of des ertion in time of war, if desertion is a ttempted or 
cO~~itt6 d, solicitation of misbehavior before enemy or sedition, if thes e 
offenses a re commit0ed, desertion or a ttempted des ertion in time of war, 
assaulting or willfully disobeying officer in time of war, mutiny, a ttempted 
mutiny, sedition, f a ilure to report mutiny or s edition, misbehavior before 
enemy, subordinate compelling surrender, improper use of countersign, forcing 
a safeguard, El iding the enemy, willfully or wrongfully ha Z; ::l rding a vessel, 
misbehavior of sentinel in time of war, premeditated murder, and rape. 

3. Death mandatory for spying, permissive for viola tion of A.W.'s 64 j 66, 
67 and 92, a nd A.W.'s 58, 59, 75, 76, 77; 78, 81, 82, and 86 in time of war. 

4. No mandatory death sentences; permissive for violation of Arts. 4(1), 
(2), (3), (8), (9), (10), (ll), 5, a nd 6, Arts. 4(4), (5)~ (6) and (7) in 
time of war, 4(12)-(20) in time of battle. Where death sentence authoriz ed, 
punishment may be imp~isonment for life or for a term in lieu of death g 



------------
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a. GD N. PROPOSED A. G. N. -
General Summary Deck General ~ummary Deck 

lJ5Xl ,4L. X 

2. X X 

3. X X 
<' 

40 X X X X 

5. X8 2 mols. 20 Days X 6 mols. 1 mo. 

6. 

7. X 6 mols. 1 mo. 

8. Xll xU Xll X 3 morse 1 mo. 

9. X 3 mols. 13 
20 Days X 6 mols. 1 mo. 

10. 

5. No mandatory death sentences; permi~sive in case of 17 offenses 
listed in Art. 8. 

6. Mandatory for conduct unbecoming an officer and gentleman. 

7. Mandatory for personal interest in sale of provisions; false 
muster, false returns, conduct unbecoming an officer. 

8. Officer cannot be sentenced to confinement unless dismissal is 
included; ,army enlisted man cannot be sentenced to confinement exceeding 
12 months unless discharge is included. 

9. Limited by regulation. Applies to enlisted men only. 

10. Limited by regulation. 

11. Applies on foreign station onlyo 

12. Cannot exceed 2/3 pay per month for a period in excess of 12 
months unless discharge is included. 



(Continued) 

13. Cannot exceed 2l pay per month unless bad conduct discharge is 

included. 


14. By Sec. of Dept. as co~nutation of sentence of dismissal in 

time of war. 


15. May be adjudged in lieu of dismissal where dismissal specifically 
authorized. 

16. Reduction to S 2/C for absence from comm&.nd without leave. 

http:comm&.nd
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.?ubsequent Review of Courts-Marti~on Petition of the Accused 

The ;\ rticles of V'Tar as amended by Pub. Law 759, the Proposed 
AGN, and the iJrliform Code all contain provisions allowing the accused to 
petition for a new trial or other action after initial review has been 
completed. 

1. Articles of War 

AW 53 provides that upon a petition by the accused within one 
year after completion of initial review, The Judge Advocate General 
may grant a new trial, restore rights, privileges, and property, 
or substitute an admiristrative cischarge for a bad conduct or 
dishonorable discharge or a dismissal. By regulations (MaNI, par 101) 
this remedy is limited to special court-martial cases where a bad 
conduct discharge has been adjudged and to general court-martial 
cases. The remedy and the decision as to whether there has been 
any lIinjustice ll is within the discretion of the Judge Advocate 
General and his decision is final. 

2. Proposed AGN 

The Proposed AGN, Art. 39(g) provides for a board of appeals 
in the office of the Secretary of the Navy to review every court­
martial case in which the accused requests such a review within one 
year from the completion of the initial review. The board of 
appeals is given power to set ·aside the findings and to remit, 
mitigate, or to commute the sentence. The only provision for 
r estoration is that if a dismissal is set aside or remitted, the 
officer dismissed is restored without further appointment to the 
rank and precedence which he would have attained had he not been 
dismissed. The board appeals acts with finality in all cases except 
wher v the court l ' as convened by the Secretary of the Navy or by 
the Pr esident. In such cases the Secretary or the President acts 
upon the recommendation of the board • . 

3. · Uniform Code of ~/Iilitary Justice 

Article 73 of the Code provides that within one year after 
approval by the convening authority of a sentence of death, dismissal, 
discharge, or of confinement in excess of one year, the accused may . 
petition The Judge Advocate General for a new trial on grounds 
of newly-discovered evidence or fraud on the court. If initial 
appellate review is not complete, . the Board of Review or the 
'Judicial Council acts upon the petition at the time such tribunal 
is initially reviewing the case • . If initial r eview is complete 
The Judge Advocate General acts on the petition. The Judge 
Advocate General may either grant a new trial or deny the petition•. 
If the petition comes before the Board of Review or Judicial . 
Council at the time that the case is being initially reviev,ed, 
such tribunal may take any action which it may take on initial 
review •. Restoration is provided by Article 75 which provides for 
restoration of rights, privileges, _and property affected by any 



sentence not sustained upon a new trial. The petition for a new 
trial provided in Article 73 is to be distinguished from the 
petition for review by the JudiCial Council provided by Article 67. 

4. Comparison 

AW 	 Proposed AGN UCMJ 

Time Limit 1 Yr. after 1 Yr. after 1 Yr.. after date 
revie-w completed 'review completed approved by Con­

vening Authority 

Greurtas Injustice Any 	 New evidence or 
Fraud 

Remedy New TrLll, Res­ Set aside, mitiga­	 New trial (May be 
toration 	 tion, remission, ~estoration after 

commutation, res­ new trial) 
toration of oificers 

Action taken by JAG 	 Board of Appeals JAG, Board of 
Office Seely Navy Review or Judicial 
(Action taken by Council 
Seely or President 
if Court convened 
by them 

Type Cases Special C~ with All Dismissal~ death, 
BCD.. All General discharge, con­
C:""M finement in excess 

of one year 



CROSS REFERENCES A.W.T0 CODP. 

A.W. (as amende~ by P.L. 759) Tentative U-.C ..N.J. Arto 

1 Definitions 


2(a) Persons Subject to Articles 


2(b) Cadets 

2(c) Marines 

2(d) Retainers etc. 

2(e) Court~Mart~al Prisoners 

2(f) Hospital Patients 

3 Courts-Martial Classified 

4 Who May Serve on Courts-Martial 

5 Composition of General Courts-Martial 

6 Composition of Special Courts-Martial 


7 
 Composition of Summary Courts-Martial 


Appointment of General Courts-Martial 


9 
 Appointment of Special Courts-Martial 


10 
 Appointment of Summary Courts-Martial 

11 Appointment of Counsel 

(3rd proviso) Excusing of Appointed Defense Counsel 

(6th proviso) Who May Not Act as Staff Judge Advocate 

12 Jurisdiction of General Courts-Martial 

13 Jurisdiction of Special Courts-Martial 

14 Jurisdiction of Summary Courts-Martial 

15 Jurisdiction Not Exolusive 

16 Trial by Superior; Enlisted Persons of Same Unit 

(2nd paragraph) Confinement with Enemy; Punishmenif 
before Trial 

1 

2(1) 


2(2) 


2(1), 17 


2(10), 2(ll) 


2(7) 


2(4), 2(5) 


16 


25 


16 


16 


16 


22, 26 


23 


24 

27 

38(b) 

6(c) 

18 

19 

20 

21 

25(c), 25(d) 

12, 13 
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A.W. (as amended by P.Lo 759) Tentative D.C.M.J. Art. 

17 Duties of Counsel 

18 Challenges 

19 Oaths 

20 Continuances 

21 Refusal or Failure to Plead 

22 Process to Obtain Witnesses 

23 Refusal to Appear or Testify 

24 Compulsory Self-Incrimination 

25 Depositions -- When Admissible 

26 Depositions ~~ Before VVhom Taken 

27 Admissibility of Records of Courts of Inquiry 

28 Acts Constituting Desqrtion 

29 Court to Announce Action 

30 Closed Sessions 

~l Method of Voting 

32 Contempts 

33 General C .. M Recor-ds 

34 Special and Summary C-M Records 

35 Disposition of General C-M Records 

36 Disposition of Speci~l and Summary C-M Records 

37 Effect of Irregularities 

(1st proviso) Offense Punishable under Artie1em 

(2nd proviso) Omission of IlHard Labor ll 

38 President May Prescribe Rules 

e Limitations as to Time 

40 Double Jeopardy 

(2nd paragraph) Reconsideration Prohibited 

39 

38 

41 

42 

40 

45 

46 

47 

31 

49 

49 

50 

85 

53 

39 

51 

48 

54(8.) 

54(b) 

60, 61, 65(a) 

65 

59(a) 

64 

58(b) 

36 

43 

44 

62 
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A~i. (as amended by P.L. 759) Tentative U.C.M.J. Art. 

41 Cruel and Unusual lunishments 55 

42 Plc.ces of Confinement 58(a) 

43 Death Sentence -- When Lawful 52 

44 Officers--Reduction to Ranks 7l(b) 

45 Maximum Limits of Punishment 56 

(prOViso) Limit on Penitentiary Confinement 58(a) 

46 8.. Swearing of Charges 30 

46 b. Investigation 32 

46 c .• Forwarding Charges, Service of Charges 33, 35 

4.7 a. Assig~ent of Judge Advocate 6 

47 b. Referral to Staff Judge Advocate Before Trial 34 

47 c. Review by Staff Judge Advocate 61, 65(b) 

47 d. Approval Before Execution 71 

47 e. Who May Act in Place of Convening Authority 60 

47 f. Powers InGident to Power to Approve 64 

48 Confirmation 71 

49 Powers Incident to Power to Confirm 71 

50 a. Board of Review; Judicial Council 66, 67 

50 b. Additiona l Boa rds of Review a nd Judicial Councils 66, 68 

50 c. BrilXnch Offices 68 

50 d. Action by Board of Revi~~ 66, 67, 71 

50 e. Discharges and Penitentiary Confinoment . 66, 67, 71 

50 f. Appellate Action in Other Cases 69 

50 g. Weighing Evidence on Review 66 

50 h. Finality of Judgments 76 

51 a. Mitigation,~Remission, and Suspension When Executed 71, 74 



- 4 ­

A.W. (as amended by P.L o 759) Tentative U.C.M aJ. Art. 

51 b. Mitigation, Remission~ a nd Suspension Afte ~ Execution 

52 Rehea rings 63, 66( d), 67(e) 

53 Petition for New Tria l 73, 75 

54 Fraudulent Enlistment 83 

55 O~ficer M&king Unlawful Enl i stment 84 

56 Fa lse Muster 107 

57 Fa lse Returns 107 

58 De s erti on 85 

59 Aiding or Advising Another to De s ert 77 

60 Enterta ining De~ e rter 78 

61 A.W. O.L. 86, 87 

62 Disre spe ct Towa rds President, etc. 88 

63 Disrespe ct Towa rds Superior Officer 89 

64 Assaulting or Willfully Disobeying Superior Officer 90 

65 Insubordinate Conduct Towards NoncoD@issioned Office r 91 

66 Mutiny or Sedition 94 

67 Fa ilure to Suppress Mutiny or Sedition 94 

68 Qua rrels; Frays; Disorders 7, 95 

69 Arr est or Confinement 10, 95 

70 Charges ; Action Upon, Unnecess a ry Delay 10, 98(1) 

71 Refus a l t o Receive and Ke ep Pris oners 11 

72 Report of Prisone rs Received 11 

73 Re l easing Prisoner ~ithout Proper Authority 96 

74 Delivery of Offenders t o Civil Authorities 14 

75 Misbehavior Bef o r e Enemy 99 

76 Subordinate Compelling Surrender 100 
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A.W. (as ainended by P.L. 759) Tentatiw~ U,C~M.J. Art. 


77 101
Improper Use of Countersign 


78 Forcing a Safeguard 102 


79 103
Captured Property to be Secured for Public Service 


80 
 Dealing in Captured or Abandoned Property 103 


81 Relieving or Aiding the Enemy 104 


82 Spies 106 


83 Military Property ~ Willfull or Negligent Loss, etc. 108 


84 Waste or Unlawful Disposition of Military Property Issued 108 


85 Drunk on Duty 112 


86 Misbehavior of Sentinel 113 


87 Personal Interest in Sale of Provisions Deleted 


88 Unlawfully Influencing Court 37
--
89 Good Order to be Maintained and Wrongs Redressed 109, 116} 139 


90 Provoking Speeches and Gestures 117 


91 Dueling 114 


92 Murder - Rape 118, 120 


93 Various Crimes 119,121-131 


94 Frauds Against the Govevnment 132 


95 Conduct Unbecoming an Officer and Gentleman 133 


96 General Article 134 


97-103 Courts of Inquiry 135 


104 Disciplinary Powers of Commandi ng, Officers 
 15 


105 Redress of Injuries to Property 
 139 


106 Arrest of Deserters by Civil Authorities 
 8 


107 Soldiers to Make Good Time Lost Dec. 6ea) 


108 Separation of Soldiers Sec. 6(b) 




---
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A.W. ( a s amended by P.L. 759 ) Tenta tive U.C. M.J. Art. 


109 Oath of Enlistment Sec. 8 


110 Articles to be Read 
 137 


III Copy of Rec ord of Trial 54 (c ) 


112 Effe cts of Decea sed Sec. 6( c) 


113 Inquests Sec. 6(d) 


114 Authority t o Admini ster Oaths 136 


115 App ointment of Re porters and Interpreters 28 


116 Powers of As sistant Counsel 38 


117 Remova l of Civil Suits Sec. 9 


118 Separ ation of Office rs Sec. 10 


119 Rank and Precedenc e Sec. 6( e) , 


e 	120 Command 17hen Commc..nds J oin Sec. 7(f) 


121 Compla ints of ', '~ r ongs 138 


• 



C. O. PUNISHIv"illNT 

statutory Provisions in U.C.M.J. Compared 
with stb.tutory Provisions of AW., AGN~and 

Proposed AGN, as Limited by Regulations. 

1. Who may i:n;:>ose: 

y.C.M.J : 	 1) Any commanding officer - Sec. of Dept.o 

can reEltrict categories of C~ Or s authorized to exercise. 

2) Officers-in-chs.rge - limi ted as to 
punishments, 

AIT: C.O of any detach:nent, company or higher command. 
Power cannot be delegated. 

AGN: C. O. 	 of a vessel and any officer empowered to 
convene a general or sumlnary court· ·martial. An officer who 

commands by accident, or in the absonce of the C. 0., except 
absence on leave", mayitnpose"only ·confinement. 

Propo~ed AgN: C. O. of a vessel and any officer 
empowered to convene a summary court; latter may delegate 
to subordinate officers on separate or detached duty authority 
to inflict most punishments, except loss of pay. An officer 
who commands by accident, or in the absence of the C. 0., 
except 8.bs(;:nce on leave, may impose only confinement or 
suspension from duty. 

2. Right 	to trial by court-marti~l: 

U.C.M.J.: Sec~ of Dept. may specify that 8.ccused 
shall be permitted to demand trial by C.M. 

A~: 	 Accused may dem~nd trial. 

AGN: 	 No right of refusal. 

3. 	 Right of appeal: 

U.C,M.J.: Appeal to next superior authority permitted ­
in 	the mef:tntime, punishi11ent is carried out ~ 


AW: Same as U.C.M.J. 


AGN: No appeal provision. 


Proposed AGN: No appeul provision. 




U.C.M.J.: Officer who imposes punishment, his successor 
in commond, and superior o.uthority may suspend, set aside, 
or remit any po.rt or arJount of the punishment and restOl"8 
all rights; privileges cnd property affected. 

AW: Same as U.C.M.J. except action is limited to 
unexecuted portion of punishment and no provision for suspension. 

AGN~nd Proposed AGN~ No provision. 

lL..Q.JA. J n:= C. O. punisPJllent not f:l bar to trial by C.M. 
for a serious crime or offense gro'.ving out of same act or 
omission. but may be shown on trial as mitigating f actor in 
sentence. 

AW: Same as U.C.M.J. 

AGN~~d Proposed AGN; Never a bar to trial, and cannot 
be shown in mitigation or as an indic2tion of guilt: 

6. . Table lof Punishments; 

See page attached. 
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J 
A . G. N. 3 PROI'OSED A. G. N ..U..C.B .J .1 

Other Milit ary Officer s & Enlisted EnlistedGt~:cr =iilit~.r7 
c.:.: TJ .0's .Officers & ':1.0 1 s. Officers & TI.O t s. Personn.el '."T . Ot s . PersoID1el Offic8r s PersonneJ~'ors6i:mol 

NoNo 
_____ . __ ' 1r~'____ _ . _ y e_s ___..... _ .__ L-- y=~_ ____.. I--. __ .. _~_Ies__ NOA~o_n_i:_i_o_n_ ~_r_r_e_·p~irna_n_~---_J_---.--.---:.._.r_e._s_l'____~ __ ..__ ___ __ . ___ I~e.~__ ---t-..--.- ___ ; -~-.4 -' -. '" ..

VTithholdingof privileges 2 wks . 2 Yllcs. I 1 TTl<:.. l-uk . No -Y~s4-- --- .---. ~; --. .----­o 
No __.-~~_;_:-:-:~-:-::-:_:n---o:op:~-m-i~~.--.__---__-_.__.._~I------..-~-~t::-~o . ' -: =-:~~~:'ro:6::--~l~- ~. :~:-m~:S~7+---... ~ -- N'; ... -ii: Ihi~----:-o--~"[-i~-.---~-- ' ~ _=~';;~~~j8 
~ per mo~,8 

_ __ ________.__._________I-_____...:.f_o-=r_...:6_._mo:~s_l.I__--- _ ---;:-for 1 mo. ! for '3 mos' for 1 mo. ___for 1 mo. 
2 1'Iks. - Not r----?-.- -=.!:'-.!.--j---- 1 TTk . lIT0 1 mo.Extra duties 

To Exceed 2I1rs . ! 

A Day • 


...- --.-----.-- -.---- - - .--. .---.--~------------I-
Reduction in grade No '--Ye~---- No 

.- -- ------------- -.---- - .-------------1-------------------.-----..--.--- -- - -------I~-----· ----__11_----·------1---------- 1--- - -::-=--:=----+----~:_-----t_-'-...,...~~------
Confinement No 7 Days No No 10 Days 10 Days . 
 10 Days . 
 10 Days .. 

5 Days .NoNo No No 5 Days . 

or dininished r~tions 


Confinement on bread &water No 

NoSolitary Confinement No No I No 

-- ---Hard l abor'-;'vTo-C"O-n-f-in'e- ,---fl'----..- -""'"N~'o--------0----NO-------+- ---N'::-O-----·- ..---+-----~'"""7--- No 

------------.------------.---..j~---.-------- ..---_li----------.----..-----1------.- .--.- ­
NoJ'.rres t Ho Nono 
NoNo No No 

i 

SEE NOTES ON F OT.JLo\TJG ?:'C:S 

-,
( II \.J 

'. "l 
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NOTES 

1. 	 One punishment may be imposed, in addition to or in 
lieu of admonition or reprimand. 

/ 

2~ 	 Punishments may be combined - but total of confinement, 
restriction6 withholding of privileges and extra duties 
cannot exceed one week. 

3. One punishment only - reprimand classed as a punishment. 

4. Shown as deprivation of liberty on shore . 

5. If imposed by an officer exercising GeM jurisdiction. 

6. If imposed by an officer exercising special eM jurisdiction. 

7. Not appli~able to general officers. 

8. 	 In time of war or national eme rgency, or when authorized 
by SecND.v in time of peace. 

9. 	 If grade from which demoted was ests.blished by command 
or equiva lent or lOWer command. 

- ' 



A,NALYSIS OF ST..<',.TUTES RECOMMENDED FOR REPB.,',L 
NHEN U.C.M,J. IS ENACTED. 

SEOTION 12 
Subdivision 

(a) Repeals Articles of War, as amended (including 
amendments made by P. L, 759), except 
A.W. 107, 108, 112, 113, 119 and 120, 
which are covered in Section 6 of bill. 

A.W. 109, 117 and 118 reenacted in 
Sections 8, 9, and 10 of bill. 

R.S. 1228 (appears in 10 USC 579): Army officer 
dismissed by sentence of C.M. cannot be 
restored to military service except by 
reappointment confirmed by Senate. 

Superseded by Art. 75, 	 U.C.M.Jo - President 
alone may reappoint. 

R.S. 	1229 (appears in 10 USC 572, 575): In time 
of peace, no officer may be dismissed 
except by sentence of C.M. (this provision 
also appears in ~GN 36; A.W. 118 is similar); 
President may drop from rolls of Army for 
desertion any officer AWOL for 3 months; 
officer dropped not eligible for reappointment, 

Reenacted in Section 10 of bill - proviso 
against reappointment dropped in Section 10 
because felt to be inconsistent with 
provisions for reappointment in other 
situations. 

R.S. 	1230 (appears in 10 USC 573): Right of 
trial of officer dismissed by President • . 
(Similar provision for Navy in AGN 37 also 
repealed), 

Reenacted as Article 4,U.C.M.J. 

(c) 	 ~ppears in 10 USC 574~ President may drop from 
rolls of Army any officer AWOL for 3 months p 

Qr officer absent for 3 months due to confine­
ment in penitentiary; officer dropped not 
eligible for reappointment, (Similar 
provision for Navy in AGN 36 a1 so repealed). 

Reenacted in Section 10 of bill - proviao 
against reappointment dropped in Section 10 
because felt to be inconsistent with provisions 
for reappointment in other situations. 
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(d) 	 Appears in 10 USC 1452. Subject: When confine­
ment of military prisoners in penitentiaries 
is permissible. 

Conflicts with Article 58, D.C.M.J. Article 
58 written to supersede provision entirely ­
i.e. applies to sentences of all military 
tribunals. 

(e) 	 R.S. 1441 (appears in 34 USC 227): Navy officer 
~smissed by sentence of C.M. or who 

resigned to escape dismissal can never 
be reappointed. 

lat. portion superseded by Article 75, 
U.C.M.J. - President alone may reappoint; 
2nd. portion not covered (inconsistent 
with provisions for reappointment in other 
situations?). 

R.S. 	1621 (appears in 34 USC 715 - 1st provision); 
Marine Corps subject to laws of Navy except 
when serving with Army. 

Superseded by Article 17, U.C.M.J. - recip­
rocal jurisdiction provision. 

R.S. 	1624, Arts. 1-14, 16-63: Repeals AGN, as 
amended. (AGN 15 was repealed by Act of 
March 3~ 1899 - Article 15 as it appears 
in AGN is a paraphrase of the repealing 
Act). riGN 1-3, 21 reenacted in Section 7 
of bill. 

(f) 	 Appears in 34 USC 389 

Superseded by ;~rticle 2(4), U.C.M.J. 

(g) 	 Appears as proviso in AGN 37. - ~ccounting officers 
of Na~J cannot pay dismissed officer who is 
restored more than 6 months pay unless there 
was request for trial once eve ry 6 months. 

Conflicts with intent expressed in ~rticle 
4, U.C.M.J. that officer reappointed has 
right to all pay lost. 

(h) 	 Appears as AGN 22(b) - Fraudulent enlistment made an 
offense. 

Superseded by Article 83, U.C.M.J. 

(i) 	 Appears as AGN 69. Who may administer oaths. 

Superseded by Article 136, U.C.M.J. 



(k) 

(1) 

(m) 

Cn) 

(0) 

(p) 

(q) 

'- 3 ­

Appears in 34 U.S.C. 1061. SecNav may convene 
GCIVP 8 for midshipmen. 

Superseded by Lrticle 22, U.C.M.J. , 

Sections 1-12, 16-17: Miscellaneous provisions 
relating to deck courts. puniotnnsnts 
authorized, usc of irons, etc. 1I.P~"'ar 

in ;.GN Articles 32, 38, 42(b), (c), 4~, 
54(b), 64(b)-(g), 68. 

Section 15: Appears in 34 USC 1011 - arrest of 
deserters by civil officials. 

Reenacted as Article 8, U.C.M.J. 

Section 13 is still law; Section 14 amended AGN 
34 and is repealed in (8). 

Appears in 34 USC 716. Members of Navy Medica l 
Dept. serving with Marines who ar e s erving 
with Army made subject to A.W. 

Superseded by Article 17, U.C.M.J. - rocip­
rocal jurisdiction provision, 

Miscellaneous provi&ons relating to summa ry 
courts, approval of sentence , etc. Appear 
in AGN 25, 26, 32, 38, 55, 64(0.), 67. 

Appears as AGN 65. - Naval Reserve, etc. offioers 
may sit on courts-martial. 

Superseded by Article 25, U.C.M.J. 

Appears as 2 provisos in AGN 36. - President may 
drop certain officers from rolls; not 
eligible for reappointment. 

Reenacted in Section 10 of bill. Proviso 
against reappointment dropped in Section 10 
because felt to be inconsistent with 
provisions for reappointment in other 
situations. 

Appears in 34 USC 2170.. - Officers authorized to 
administer oaths to have general powers of 
a notary public or of a consul in perform­
ance of notarial acts overseas. 

Superseded by Article 136, U.C. M.J. 

Appears in 34 USC 853d~ ~ Members of Fleet Reserve 
and' retired m~mbers of Naval Reserve subject 
to AGN. 



.. 

SUPerseded by i..rticle 2(5), (6), u. C .M. J. 

(r) 	 Appears in 34 USC 855. ~ Members of Nava l Res erve 
subject to--;;:cm. 

Supers eded by Article 2(1), (3), U. C.M.J. 

(s) 	 Appears in 34 USC 1201. - Civilians s erving with 
Navy oversea s ' subject to AGN. 

Reenacted in substance in J:"rticle 2(11), 
(12), D.C.M.J. 

(t) 	 ;.ppears in 3~ USC 2170.-1. - Notaria l powers of 
officers during war or nation41 emer gency. 

Supers eded by Articl e 136, U.C.M, J . 

(u) 	 Appears in 14 USC 142-147. - Provisions r el ating 
to Coast Guard courts-martial, C. O. punish­
ment, etc. 

(v) 	 Appears in 14 USC 141. 
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CROSS REFERENCES 

P:ceS Bnt AGN t o Unif orm Code 

AGN ArticJ.es 

,... Comm~nderst Duties of Excmple and Correction S(;~. 7(c) 

2 Divine Service Sec. 7(d) 

3 Irreverent Behavi or Sec. 7(e) 

4 Offenses Punishe.bl e by Dea th 


4 (First) Mutiny 
 94 

4 (Second) Dis obedi enc e of Orders ,90, , 91, 92 

4: (Third) Striking Superior Office r 
• 90 I 91 

4 (Fourth) Interc ourse With an Enemy 

4: (Fifth) Messages from an Enemy 104 

S: (Sixth) Deserti on in Time of War 85 

4 (Seventh) Des erting Trust 85) 99 

4 (Ei ghth) Sl eep ing on r,-atch 113 

4 ( Ninth) Le~ving Station 86, 113 

4 (Tcnth) t;illful Stranding or Injury of Ves sels 110(a) 

4: (Eleventh) Unl&wful Destruction of Public Pnperty 109 

4 (Twelfth) Striking FlD.g or Trea cher ously Yielding 99(2), 100 

4 (Thirteenth ) Cowa rdice in Battlo 99(5) 

4: (Fourteenth) Des erting Duty in BD.ttle 99(1) 

4: (Fifteenth) Negl ecting Ordors to Prepc.. re f or Battle 8 5 

4: (Sixteenth) Ne glecting t o Clea r f or il.cti on 99 ( 3) 

4 (Seventeenth) Neglecting to J oin Battl e 99(3 ) 

4: (Eighteenth) Fa iling t o Enc ,)ur-:lge Men t o Fight 99(5 ) 

J.. 4: ( Ninet eenth ) Fa iling t o SGek Encounter 99( 8) 

4 (Twentieth) Fa iling t o Afford Relief in Battle 99 (9 ) 
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AGN i~rticles Uniform Code uf Military: Justice 

5 Spies 106 

6 Murder ll8 

7 Imprisonrr,ent in Lieu of Death 58 

8 Offenses Not Punishable by Death 

8 (First) Suandalous Conduct 131 

8 (Second) Cruelty 93 

8 (Third) Quarreling ll7 

8 (Fourth) Fomenting Qua rrels 77, ll7 

8 (Fifth) Duels ll4 

8 (Sixth) contempt of Superior Officer 89, 91 

8 (Seventh) Combinations Against Superior Officer 81, 89, 91 

8 (Eighth) Mutinous Y{ords eo, 9-1 

8 (Ninth) Neglect of Orders 92(2) 

8 (Tenth) Preventing DestructioL of Public Property 108(3) 

8 (Eleventh) Negligent Stranding llO( b) 

8 (Twelfth) Negligence in Convoy Service 92(3), 93, 127 

8 (Thirteenth ) Rece iving Articles for Freight deleted' 

8 (FourteE::nth) False Muster 107 

8 (FHteex!th) Haste of Public Property H'8 

8 (Sixteenth) Plundering on Shore 103(3) 

8 (Seventeenth) Refusing to Apprehend Offendors 78 

8 (Eighteonth) Refusing to Receive Prisoners ll, 98(2) 

8 (NinehJenth) Absence Ii i thout LOEwe 86, 87 

B (Twentieth) Violating Gener a l Orders or Rcgulutions 92 

8 (Tvventy-first)Desertion in Time of Peace 85 

8 (Twenty~second) Harboring Deserters 78,< 85 
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AGN _4.rticJ.es Uniform Code of Military Justice 

9 Officer Absent Without Leave Reduced 

:;.0 Desertion by Resignation 

11 D9&ling in Supplies 

12 Importing Dutiable Goods in Public Vessels 

, 13 Distilled Spirits 

14 Frauds Against the Government 

15 Prize Money 

16 R~moving Property from Prize 

17 Maltreating Persons on Board P~ize 

18 Forfeiture of Citizenship fOf Desertion 

19 Enlisting Deserters, Minors, etc. 

20 Rules for Commo.nd::"ng Officers 

21 Authority of Officers After Loss of Vessel 

22(a) Offenses Not Specified 

22(b) Fraudulent Enlistment 

23 Offenses Cormnitted on Shore 

24-25 Punishments by Commander::; 

26 Convening Authority of SUlYl..llary C-M 

27 Constitution of Summary C-M 

28 Oaths in Summary C-M 

29 Testimony i::1. Summary C-lVI 

30-31 Punishments by Summar;? C··M 

33 Remission of Summary C-M Sentence 

-e 34 Procecdin£s and Record of Su~nary C-M 

35 General C-M Punishments 

36 Dismissal of Officers 

r.'- (b)
I ." \ 

85 

108, 121 

Geleted 

deleted 

132 

103 

103 

93 

Not Repealed 

84 

To be Covered by Regu~ 
lations 

Sec. 7(80) 

134 

83 

5 

15 

23 

16 

42(a) 

42(b) 

19 

7l(d), 74 

54, 65 

18 

Sec. 10 
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AGN Articles Uniform Code of Miljtary Justice 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54(a) 

55-60 

61-62 

63 

6Ll(a) 

64(b) 

Officer Dismissed by President-..Right to Trial 

Convening Authority--General C-M 

Constitution of General C-M 

C:J.uh f:)f ~embers,·-G~noral C-lf 

Oath of Wi tness--Gen';'Jr.al C-ll 

Contempts; Process for Witnesses 

Charges and Specifications; Arrest of Accused 

Officer Arrested to Surrender Sword 

Suspension of Proceedings 

Absence of Members 

Vvitnesses Examined in Absence of Member 

Suspen~ion of Pay may be Adjudged 

Prohibited Punishments 

Sentences, Hew Determined 

Adequate Punishment; Recommendation to Mercy 

Authentication Qf Judgment 

Confirmation of Sentence 

Remission and Mitigation 

Courts of Inquiry 

statutes of Limitation 

President May Limit Punishm0nt in Time of' Peace 

Officers Authorized to Order Deck Courts 

Constitution and Powers of Deck Courts 

4 

22 

16 

42 

42 

46, 47, 48 

10, 30, 35 

Deleted 

40 

29 

29 

18 

55 

52 

Deleted 

54 

71 

64, 66, 71, 74 

135 

43 

56 

24 

le, 20 

28 -e 64(c) Recorder of Deck Courts 

64(d) Approval of Sentence of Deck Court 64, 65 

64(e) Rules Governing Deok Courts 36 
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AGN Articles Uniform Code of Military JustiGc: 

• 
64(f) Records of Deck Courts; Filing and Review 

64(g) Objection to Trial by Deck Court 

65 Competency of Office rs of Other Organizations to 
Sit Oll C-M 

66 Courts and Punishment in Hospitals 

67 Authority of Officers of Separate Organization of 
Marines 

68 Depo£;itions 

69-70 Authority to Administer Oaths 

Definition of Officers 

Jurisdiction Over Marines and Medical Corps attached to 
Army 


Jurisdiction Over Pacific Islands 


54, 65 


20 


2, 25 


15, 22, 23, 24 

Sec. 7(b) 

49 

136 

1 

1, 2, 17 

2(12) 



OFFICE OF THE SECRETARY OF DEFENSE 

WASHINGTON 

February 23, 1949 

Dear Eddie: 

I enclose the first rough drafts of proposed testimony 
by the Secretary and yourself before the House on Wednesday, 
March 2. I am not satisfied with either draft and believe that 
both need considerable patching up, but I wanted to get you started 
and to give you an idea of the way I think the initial and general 
presentation should be made. 

As I contemplate your role, I think it should be a com~ 
bination of explaining the broad outline of the bill and a bit of 
sa lesmanship. 

So far as Secretary Forrestal's proposed statement is 
concerned, I regard the draft I enclose as covering the approach 
he should take. I think it is too short and will need filling in, 
and I can't be sure what he will do to it when he sees it. 

Please let me know what you think of both statements and, 
of course, edit them with a free hand. We should have mimeographed 
copies when we go to the Committee, so I would appreciate it if you 
would send back your revisions as soon as possible. 

In the meantime, I will continue patching up both state~ 
ments, and will attempt to straighten out the ground rules for all 
who may testify. 

Sincerely, 

c--r~ 
FELIX E. LARKIN 
Assistant General Counsel 

Professor Edmund M. Morgan, Jr. 
Ambassador Hotel 
Cambridge, Massachusetts 
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Stat en" Of 

L 

The S cretary of erense 

JUSTICE 

• CHAIR Ii THE CO J 

s you start yOUX' consideratio of H .. 2498, ..Mch rovi s a 

Urrl.!orm Cod of ilitary Justice for the a ed torces, I think sam of th 

ckgroUDd ot this bill Ul b of interest to you. I a sure it w1l1 help 

you in your conSiderations. 

As ;you mo , especial c itt 8 S set up in my Office rly last 

er to draft 8 Uniform Cod. of ilitsry Justice. I hay t It for so e tim 

\hat militar;y justic at logical field for unification. Since th 

plS88g of th ational Security Act, it bas bad a high priority in our th1nld.Dg. 

or cours • unifying th rrq and avy courts rtial procedur s in 

8 short time as a 0 t difficult Job. Th Articles of ar and the Articlea 

=; tor the Government of the vy, both, 8t tr laws adopted early, in 

'"' the history of this country.. hil I am far fro being an expert in the 

field, I must admit that hen the project a rt I as ure the\ the 

I 
1 
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committ • would find a considerable number or areas which were not susceptible 

to uniform treatment. It is extremely gratifying that the committee reduced 

these areas ·to th vanishing point, and we now have a Code Mch is uniforml7 

applicabl to all the armed forces in time of peace and r 

Another problem faced by the committee was to devise a Code which 

would insure, the maximum amount of justice within the tramework of a military 

organisation. I a aware ot the number of criticisms which have been levelled 

against the courts~rtial systems over the years. I don't believe it is as 

bad as it has been painted, nor as good as some ot its defenders elaa D.1 

of the crittcis s are frivolous and without foundation, and many of thea are 

just1tied. The point of proper accomaodation between the performance of 

military operations" which involve not only the flghti1lg, but also the winn!ng 

ot wars .. and the uting out ot justice is one which no one has discovered. 

I don tt know ot any expert on the subject .. military or civilian - who can be 

said to have the perfect solution. Suffice it to say, we are striving for 

maxilaua mllitary pertormance and xiaum justice. I believe the proposed 

Code is the nearest approach to those ideals 

Great crecUt is, therefore, due to the Anq, the Ra"1 and the Air 

orce and the embers of the ca.aittee who represented thea - Assistant 

Secretary Gordon Gray of the:&r..r, Under Secretary John .Ienney of the leV, 

and Assis'\ant Secretary E'Ugene Zuckert of the Air lorce Professor Edmund • 
organ of the Harvard UniverSity Law School acted 8S chairman, and under his 



leadership 8 remarkabl degree .of unanimity ~as achieved within the committe 


I sa1 "remarkable" because, in view ot the kind and number of problems before 


theil, they were divided on only three issues. These issues ere submitted 

to me nd the)' ar incorporated ill the propolled Code in accordance with 

decisions T 0 other provisions were incorporated at the request of the 

Dureau of the Budget. 

A project o~ this kind, of Decessity, represents the combined views 

of e number of people, and each and every participant partially co prOllised 

his views on a number of points. Therefore, the proposed Code is not ~he 

product of one person, nor would it beve all its present provisions if written 
I 

.0 

by one person or by one Department The Artq, t.he Navy, the Air Force, the 

Coast Guard, Professor organ and I, each, support the 11\8~ individual pro 

visions 	 ith varying shades of enthusiasll, but the committee agreed on all 

points, 	except to the extent I entioned. 

For this reason, I think the proposed Code should be analYzed as 

an integrated ..hole. On that baSiS, it 1a J1l:f opinion that the Code is lieU­

designed to protect the rights ot those subject to it aDd to arford aore 

)., 	 equal and the same justice to the embers ot all the armed forces I believe 

it does not interfere with appropriate military functions. Baving these 

characteristics, I strongly urge your favorable consideration. 
't 	

As you know, I am not a lawyer and, so, lIlll not attelllpt to explain
• 

to you the details of the Articles of the .proposed Code. Protessor organ 

,. 
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has agreed to take up that burden on behalf, and • Felix lArkin of "fII¥ 

s\sfr can supplY you with the technical information you may need. If you 

desire testimo~ from the embers of th cOllllli\tee, the Judge A4vocates 

General, or anyone in the tional iury stabllshment, t.hey are available 

at your e&U. 

HAliK IOU. ­
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Statement Of 

, JR. PRO SS 

ed.neaday. roh 2. 1949 

• C 	 , 

I d. it a privilege 0 app r betore you in support ot B • 2498. 

~ 	 As S or tal')' Forreatal bas IS id, I ill attempt, on his behalf, to explain 

th jor provisions in th proposed Uniform Cod of ilita!')' Justice and 

to answer your questions. I have prepared a state ent _hich, I regret, ia 

quite lOng.·[Ho ever, th subject tter i8 not only c plex, but portant, 

snd does not 1 nd itselt to brief tr tent. I might uggest in the interest 

of the tf'icient us of your -tim that you hold your C),U8stion8 'Ul'ltil I hav 
t""': 

concluc1ed. l ith your p rmission, then, • Chairman, I 

~r~~t:rA IW . 

will read the state-

• • 2498 provides a Unito .£ode of Uitary Justice for all the _ 

armed forces in tim of peace end ar ~o my mo ledge, thi is the f'irst 

t • in the history of' Uitary justlc hat auch 8 Code bas be n dratt~ 
I 

The proposed Code will supersede the Art1cles of ar, including th recent 

amendments contained in itle II of the Selective Servic ot of 1948. It 
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wlil supersede th Articles tor t e Governm nt ot th avy and the Disciplinary 

W. ot the Coa.t Guard. It 111 become th sole statutory authority, pro. 

vldmg the substantlve and th procedural 1a.., govern UHa17 justice and 

ita administration. 

I believ it ia obvious that such unification bas D7 advantages. 

In the sa e 1I8y that 811 persons in this country are ubjeot to the sa 

,., 	 ederal laws and are tl'i under the sa procedures regardless of tbe ederal 

court in which th trial is held, so, under the propo eel Cod" all persOJlJlel 

in the ailitar1 .ervlce, whether in 16 e Ar~, the avy, the ir Porce, or the 

Cosst Guard, would be tried under the sa 1a'fts in accordance 'ftith the sa 

procedure.. Becaus a n happens to .erve in the avy rather t n in tb Ar.y 

1. no reaeon wb;y he ahould be tried under different law. and in 8 different 

1I8Y. Under th proposed Code, he would be tried by th court rtiBl of bis 

own Service, except under circumstanoes I 111 relate, and th cas. 'ftould b. 

reviewed by the tribunal set up within his own Service. The law UDder which 

he is tried, however, would be the sa e 8S it he .ere in B~ ot the other 

Services aDd th proc edings under and the adm1n1strI:I'Uon of that 1a. would 

be under the sa rules and regulations. In devising this Code, 
......,.,...,V 

we tried not 

only to insure or Justlc, but we tried to sttain -.;:;;.....,t-"I.....-..-;;..-.,;iWli 

In drafting the Uniform Code, 1f have adopted odern legislative 

language and have outlined the aubJect matter in a lIore logical fashion than 

1t baa heretofore baen found in either the Articles of ar or the Articles 



tor the Gover ent of the avy. It is our b lier that the new Code 18 more 

understandable to th layman and or und ret ndable to lawyer. At the 

present time, very few 1 wyers are sufficiently familiar ith he c plexitiea 

nd ' "y 1ste to b q l1fi to try both an Arrtq and a vy 

ca.e. 

The first atep taken by th 0 ttee in undertaking its study was 

to isol te the differences b1ch existed between th tioles ot ar and the 

Articles tor th Gov ent ot th svy aDd to und rstand th purpose of theae 

differences. The camaitte.~staft de an nensive study • the first of ita 

kind • which indicated not only th and vy practicea end th 

differences between the , but also the rec endat~s and suggestions whioh 

de conoerning the by studies undertaken in th past. ·Copies ot 

thiti study have be n supplied the C itt.e tor your use.F SimP1e 111uatra­- tlon will, 1 think, point up the value of this kind ot study and sbo how 80m 

, 
of th d1ff renees .tween the Articl 8 or ar end the Articles for the Govern­

.ent of the avy have been resolved. 

rticle 16 ot the proposed Oode provides that ther wl11 be three 

ki a of courts rt1a1 in each of the krmed torces, na es th ,and state. 

the min numb r of Il ibers tbat ball sit on each court. Under the Article. 

of r, rticl 3 provided for three kinds of courts, rticl S provided that 

general courts rt1s1 may consist of D1 number or members not le s tban 

five, Article 6 provided t at sp oial courts rtial DUty oonsi.t of a~ number 

of e bers not l ••a than thre., and Articl. 7 provided that a aU1lm8r;y couri 

abe11 conaiat of one officer. he sa e aubject 8 treated in the Article. 



tor the Government of the av.y under Article AG 27 hlch provided that a 

I ry court r~1a1 hall consist of tbree officers, r~icle ON 39 wbich 

provided that a generq1 court rtia1 shall conaist of not ore than thirteen 
, 

nor 1es8 han ti commissioned officers, and Articl G 64(b) which pro­

vided that deck oourts shall consist of on c ission officer. bus, under 

the new Code, the provisions blch were found in seven scatteredrticles of 

th Articles of ar nd the rticl8s tor the Government 

simply consolidated togeth r in one Ar\1.1~ 
Tbe ditferences encountered covered not only d1£ 8r nc sinn en­

c1atur , but also d1ff rence in organization, proc ures and functions. 

Havin isolsted these d1~terences, t • 0 ttee undertook to provide, by 

COJlUlon name snd in the a. y, uniform provisions which reta!ned th pur­

pose. sought to b aCC0!Jlp11shed. In .ddition, th committee considered th 

suggestions nd rec endations heretotore ae by various groups hicb bad 

atudied Ililitary Justice in both the nay and avy, 8nC also the ameOOIl nta 

added to the Articlea of ar b7 Congress in Public Law 759 ot th 80th Congress. 

It ss by this ethod of ork, with the holehearted cooperation 

of the rrq, th avy, the ir orc ani' the Coest Guard, that the Untl'or ~ 5./ 
Cod 8S drawn. 

>-

t 

------ will conaid r each of tb 140 

tained in tbe Code .. b" cross-referenc , -'With 
~ 

, ., 
ar and the Articles for the Government of the Nav.y bleh 

be ArticledA;,;t­ . 
~ supplant 



-
Inasmuch a large portion of the Code has its i'oUlJdation in the•• two 

statutes, in ny "t!II'I!IeS tller is very little that is new in tb Uniform Cod. 

exc pt th languag. 'Jrhere ar a ber of provisions, bo ever, which 

were not her totor~ contained in either th Articles ot r or the rtlcles 

for tb Government of the avy ad to hieh you wUl prob bl,. "is to give 

special consideration. -t~mr't 0\1c81 
Q.......

'~J4I4.....-.4t.~flIi1M-~H~ brier 

" na useful w y to org 

~"" uJ-f. r;f­

80me 8lUBlll8 ri:~ the Icoxftenta 

of e ch Part of th Unifor Cod , starting bt th beginning, I 
.; 

~ I 

can indica e to you tho e Articles ~hich ar reincorpor tion of present pro­

visions, those blch are reincorpora ions of the amendments ot last 1ear to 

tb Articles of , end those Article bleh are new. 
# ­

ar f th Code concern i selt with g n ral provisions 
>­

to d fiuition 

whioh lire usually found in adern penal lawa. This rt contains, in addition 

, the g n ral Juri dictional provisions of .ilitar" law. Except 

tor Articles 4 and 6, there is little in this Part bleh is n w. In Article 
~ " 

4, ~ is provided that, in c ses were an officer is diS1llisaeci by the 

President without trial and in th ev nt he is later xonerated, he y b. 

tters rela ting 

to the administration of military justice. 

covers the general 'Part II, which con iate of Artic e 
t

subject ot apprehension and restraint. is n w only to the xt nt that the 



conflicting definition. of the terms used and the different processes have 

been s1aplified and de mor.orderly. Attention is dra n, sp c1ficall1, to 

Article 12, hich continue. th provision enacted by the 80th Congress in 

bers of th arm forces w1th enemy pris­
fD,~_
/~. coonea\ion ith confine ent of 

. -
~ 

Part III consists of on rticle only • that ls, Articl 15, which 

nding officers' non-Judicial punishment 

notice, the rticle drafted b.1 tb committ. no provid•• 

th punishm nts whioh ere bereto o~or the 

ions at 

• a k suo sa • In th co ittee's judgment, this 88 

. /.­
one phase of ArfIIY end sYy operations bloh justified s ditt r nce in treat­

/.
mente As e result, the Article W88 drafted so that, aubject to th r gulatlons 

~ '. 
of h PreSident, a certa1ii allount ot latitude .. W88 provided '"tor the 
~ 
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Inasmuch as the Army did not reel 1t needed as aevere 

1t was provided t~~t the ecretar,. of the r~ can, 

DY regulation, limit the puni8bm nta hich commending officers in th Ar~ 7 

rtial, although, by virtu of the necee8ities 01 th& 

avy, those h avier punishments are provided. In addition, 1t 1188 provided 

that the Secretar" of the A~ could, at hi di8~r.tion and again under such 

rules as the President y pr scribe, ptirmit an accustid to r ruse Compaq 

punishment, tlherea the ,secretary of th avy oUld. not be required to grant 

One further provision ot interest in this rtiole 1s But­

hich rength ns th present e1ste ot app Is fro nOn-judiCial '''/t1itv{; 

emi t the unaxecuted 

nt, but to r stor rights adversely trected. 

---- .­
Fart IV, hioh has to do ith th Jurisdiotion and venue of the d1f'­

trent typ s of courts rt1al and which includes ticles 16 through 21, ie 

a revision and rewording of present provisions found both in th Articles ot 

ar s~le8 . for the Government of the avy. Ar~icle 17, however, 1a 

new in thet it provides reciprooal Jurisdiction of courts rtia1. By its 

terms, eaoh armed force ahall have court-martial jurisdiction over all persona 

subject to th Uniform Code. There is thus provided uthority for an Arrtr:/ 

court rt1al to try either its own personnel or the personnel ot th Navy, 

the l.ir orc or th Coast Guard. It i felt that thie provision 1s necessary 

in the light of unifioa ion and by virtue of the tendency of military operation 



to t ke the form of Joint foroe8.- Inssmuoh 8S it is not possible at thia tillle 

to for ca8t the dilEerent fo 8 of joint operation hich will take plac in 

the future, the exeroise of l.h reciprocal Jurisdiction of one armed torce 

over the personnel of other SerVio s has been lett to th regulations of the 

President. Hai~~~Q-ln tM 8'1 ae£ireble fiexibility is attained 

which .ill 

25 provides tor th servic of anli ted en on eourt ;rrc nliat~ lien ••• a.a 

bJl lab bo bitsl and follows th provision of Public La. 759 of the 80th 

Congress. 

end officer on general 

- courts rtial, ohanges the pr8ct~of th ~Oh haa heretofore bad no 

Judge on its oourt. 1 - t chang s ",th pr otice of tb J.rm:/, whicb 

in that tbl official ill no aot solely, 88 
.J!;Wfjf.l"~'A ~ ~ t;; 

~!.il-_a.._.....~t(tbo court. n 

were divi<led orr.sui 

/I 

r sident to pr scribe the typ s of op rations in which 

r ciprocal jurisdiotion ill b exercised • 
.~ '" 0-­'­s to do 1Vitb tIl appointmtmt and c ­P2!rt V, 

~ ~---h 29. I'ft ~tr.i:s gtm" 
y 

general, sp ciel 

and summary courts and th p rsons lIho may serve on ~Arti rtiele 

udg8A;.:1.2 ~ 
tt ~ 

nc.,~, 

(JYt~ 

, 4% 

1ncludes Articles 22 thro 

p reons ho ma~v.n 
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I\. 
to k the general court rtl 1 8 or 1 d pendent tribunal,s' fred by co 

patent and effjcient 1 yers. 0 ­-

Part 


th in, the 


practice of pr -trial investigation is ss for AI11r1. By 

,.. 

ItAJ , 
8 by the JUdge Advocet~Geer l~ 1 reto! re, 18 

. '" acted 88 counsel in generr:6ou:t~~:al ca8881'\11' bey 'ft re"Q~ilableA. 

'.68 tau b) ~e committe~~iSlons ot these two Article 

-

the ne 

nd follows~~~~~:;~~~~~.~. trl 1 procedure 

closely the pr ,sent Ar~ an avy pr8ct1~e • oed ~ of the provisions, 

however, now mak uniform .
~ 

w.number of ~inor difterences hieh bave hereto· 

for :xisted. rtiele 37 continues 

the provision pessed by th Congress la8t ) r .~t--prohibitdll!'ul influ­

enee on the actions of courts ertial. The committee f'eil+-W'!M~"""I!1~:.mttP--

k~~~~~~~~IIIk.~~~DlF~~~ ost desirable to con­

~.* 'Ida "I.id.l. ".~.• do uch to 

eliminate so-oalled conu:1and contro1.a1.......~~=~!!Iil_id;;;:lMIJ""!"""F!II~.• 

clJl~~~g=_=-• .a:_Artlc1 41, Mch provides one per IIptOl'1 'challenge 

http:contro1.a1
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of b r of en raI r. special court fo11 s present Ar proctic, 

but changes vy pr ctlC8> hich her totor bed no provi~ion for 

ct 11 ng s. .Anoth r ple of uniformity is found in Articl 51, Mch COY r 

the question of votill and rulings. 8 . rovi ion of th 

r lc1 , the 1 l officer nOli bec 68 oro neer~ an portinl judge in th 

nner of civilian courts. In addition to rulinG on interlocutory oueation 

of lall durin of th trial, the otric r i nc r quired to 

instruct th court on b record b for it retires 88 to the 1 ments of the 

off n e nd to charg th com-t on ~~mrm;l__:::aI pr UlDptio of innoc,»nce, 

r so ble doubt nd burd n of proof. In rt1cle 52, you \9111 notice that 

th n bel' of vot s r uired for both conViction and s nt nce hnv b en ' de 

.. 

.. ~ 

11 th Services. 

art VIII of h Cod con in the rticl 3 blch overn sentenoes 

and ar a r incorporation of pr s nt pr1ncipl s. 
511 - 76" 

art IX~ rticl s,,~ plovide tor the ppellat review 

, 
innovations in Mch I, ure you 111 he inter steel. 

• en the committe r con id red tb hol iJlubject of eppellat r vie , it foUDd 

that tA. present procedures of t krmy end a differ d widely. I~ 'fItiG 

.JA-­ __~..._ ...: ... t~.c thr. rmy stem .... exceedingly complex_ Q;I • 

revi~\9 by the conv nina uthorlt7 and t. Board of 

revie was added last y r by Con r as 1'\ Judicial Co eil co • 

posed of three general officers . o£ review ~ typ :$' t C8se 



th v.y f It that it as wholl1 pr cticeble tor its operations. Th 

&yet 0 rev! , on the other ,hand, is far ore informal 8 

re.ts u1timstely with th Secretary of the avy. 

the convening authority, ravielV i~iiU~" in the orfice 

ca\e Gener8~and eD additional revie. on sentene...-: ........Rl 

ot P rsonoel and ka Sen nce Revie oard. he action 0 

he ever, i. adViS~ 0 • 

DOW 

Seer tary 

In asence, the eppellet revie proposed in th Uniform Code i 88 

rollolls. There is f@~.1>8n initiel review by the conv ning authority 

covering lew, fecta, s revi.. of th sentence. 

In this respect, it is .a.M!'t't 

Judg 

part of the pres nt Board 

mailto:f@~.1>8n
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the trial tor law, fect. and sentence. 

changed. 0110 ing hi r vi w, there i 

8 submitted to eoretar)' orrestal, h deoided that the 

appellate in thia Part ot 

the ny details 

or this s;'Bt .. ti&~MtW~~ 

take1t.~ hOlt you -S0l!1 cherts of this 8 

So ~think) b Ip you tr 

-art X covers punitiv Articles. In the in, the present punitive 

rticlea of the rticles of .ar and the Artioles for the Government of th 

Navy ~r. r.etained. There ere, hOlfever, aeveral interesting teatur 8 of the 

present punitive Articles. In th first place, we heve set forth some general 

provisions normallY found in adorn p nel laws snd not h r tofore contained 

in the Articles of r or for tb GoVOl'lll1l nt of the avy.. Thes. 

cover the definitions of 8 "princi "an aeeessory after the faci," "attempts 

to commit crimea," "conspiracies" aQd "solicitations.­ You .ill notic. 88 



light atter the .8:.> end 

Articles of 

yo 

in the saa 

rest of th C a. 

con in in 

of ar 28 aDd 5 

(paragraph 6), and 

e de ignate 8S "missin JIloveIO~~contained in 

Article f!1. A8--w..w.,....fe.aW!..~~I!"m"~IIft~,""it an aggrav ,ad type 

of absence ithout 1 v and is designed to meet condition encountered in 

orld 1 II. The ex erience of orld ar II 1ndicat s that a lerge n: ber 

A.. 
in tim. of war, either for the purpose of securing favorable treat ent for 

of llitary rsonn 1 

per 

Article 105, 
~r-~ , 

hil in th hands of the enelllY 

himself or 'While in a posHion of authority, mistreats oth rs ho are confined 

with hia. You will recall that a n type came to 

!. 


could not b. pun! hed under the IJre ent 

ar or Articles for the Government of the Navy_ 

study the punitive Ar 

fashion as e~onsolld8ted e 

n xample of thi i 

r.t..-. 
numb r or~provi8ions throughout the 

h 

l·ticlti 85. ame aterial .as her tofor. found in rticle. . 

and in Artiolti fOT the Government ot the 8vy 10, 

In addition, 

http:w.,....fe
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contains e nuob r of miscellaneous 

~~~~~:;ti~:procedures b fore 'cour'ts of 1 ui17, L 

1888 tho position of military com nd in th court nisl system. Socret£l'1 

Forre t 1, in his precept to the c Ittee, instructed U 0 raft a Unifora 

Code: mdf;;:;-;;: ubstance and uniform in interpretation a 

blch ould prot at th ri hts of person ubject to the Cod 

COnBtru~ 

Ithout inter­;r 
ferin ith approprillt ilitary function. It !fs r cognized tram the begin-

Jd& mng by the committe thElt a yst of ilitary justice 1thich was only 

an instrum ntslit; of tIl ComI:lsr.d r ~s aSl1bhorent as a system 
'L~~1U-4~ ,II 

..c.=J,aIall~_~ £: i lpructicb1. d before us, sa I " old you, studle 

de by variou co itt s in th sst and 6150 th testimony presented to 

this Committee in the last Congr 8B. .e ore a mre of th criticis s which 

had been d against tb court rt 

era in its b halt. 

~P8!jm.a. the mil!tar;, oircUIllstano und r Moh it 

de..signed to admin!.ster Juatio • 
. I 

tb llilitary nature of courts"'mSrtlal, e have left th 
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• 

th reterene of the oharges, and the ppolntment of embers to the commander. 

or he same reason, e hav pr served the initial review of th findings and 

the sent noe by the co~~nder. vin aone thIs, c exsl!lined ways and eans 

court·, ndatory that la~fer8 , 
4"'11111~~""-~ 

Mer to consult 

,a 8t~ff judg~ edvocnte or lew pecla11st, and 

by.~~tib~in1rt;her-e~~~8r from c1th r censoring or reprimanding the court . 
\ 

e have set hieh resembles the indep ndent oiVil~ 

civilinn tribunal on ue tions of 18~ . 

I am e ar that h re re ny sohools of tt.ought 

jUGtic , r ncing all th way rom thoa 'Who 

to hose ~ho upport e plete bs nc 

ith r of thes xtr os r pr scnt~ the proper solutl~. 

In closing my. foru:.aJ. rct!arks, I would 11k 0 tat again tbat I 

strongl,. support th Uniform Code and urg its approval by th Congress . 

ecret ry orre ta told you, there a8 a re arkabl 



\
--­
visions on hioh her was unanimi, ::e:r:e:S!~!!i~l:::: 
al.:i::1m.~emtJe'l'''''. I support all hose una~ous dec! io~ an I also support 

th decision d by ecr tary orre tal. 

~Ir you have tlQY uestion on a tier th • 

YO • 

~~ 
of the Articles, I ~ b glad 
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Abbreviations 

The following abbreviations are used in the references ano 
! . commentaries to this Code: 

-' "AW" refers to the Articles of War J 41 Stat. 787 to 811 as 
amended, 10 U.S.C. ~~ 1471-1593 (1946) as amended by Pub. L. 759, 
80th Cong., 2nd Sess, (1948). 

"AGN" ~efers to the Articles for the Government of the Navy, 
Rev. Stat. § 1624 as amended, 34 U.S.C. ~ 1200 (1946). 

"Proposed AGN" refers to S .1338, 80th Cong., 1st Sess. (1947). 

"MCM" refers to The Manual for Courts-Martial, U.S. Army (1949). 

flNC&B" refers to Naval Courts and Boards, U.S. Navy (1937). 

"Naval Justice" refers to Naval Justice, U.S. Navy (1945). 

"Keeffe Report" refers to the Report of the General Court-
Martial Sentence Review Board to the Secretar of the Nav , U.S. 
Navy 19 5 . 
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UNIFORM CODE OF MILITARY JUSTICE 

Part. I. General Provisions 

"ART. 1. Definitions. 

The following terms when used in this Code shall 

be construed in the sense indicated in this Article, unless 

the context shows that a different sense is intended, namely: 

(1) "Department" shall be construed to refer, 

severally, to the Department of the Army, the 

Department of the Navy, a.nd the Department of the 

Air Force, and, except when the Coast Guard is 

operating as a part of the Navy, the Treasury 

Department; 

(2) "Armed force" shall be construed to refer, 

severally, to the Army, the Navy, the Air Force, and 

except when operating as a part ,of the Navy, the 

Coast Guard; 

(3) rtNavy" shall be construed to include the 

Marine Corps and, when operating as a part of the 

Navy, the Coast Guard; 

(4) "The Judge Advocate General" shall be 

construed to refer, severally, to The Judge Advocates 

General of the Army, Navy, and Air Force, and, except 

when the Coast Guard is op~rating as a part of the 

Navy, the General Counsel of the Treasury Department; 

(5) "Officer" shall be construed to refer to a 

commissioned officer including a commissioned warrant 

officer;
" 
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e ­
(6) "Superior officer" shall be construed 

to refer to an officer superior in rank or command; 

(7) "Cadet" shall be construed to refer to a 

cadet of the United States Military Academy or of 

the United States Coast Guard Academy; 

(8) "Midshipman" shall be construed to refer 

to a midshipman at the United States Naval Academy 

and a.ny other midshipman on active duty in the 

naval service; 

\9) "Enlisted person" shall be construed to 

refer to any person who is serving in an enlistee 

grade 1n any armed force; 

(10) "Military" shall be construed to refer to 

any or all of the armed forces; 

(11) "Accuser" shall be construed to refer to 

a person who signs and swears to the charges and to 

any other person who has an interest other than an 

off icial interest in the prosecution of the accused; 

(12) IILaw officer',' shall be construed to refer 

to an off icial of a general court-martial detailed 

in accordance with Article 26; 

(13) "Law specialist" shall be construed to 


refer to an officer of the Navy or Coast Guard 


designated for special duty (law); 


(14) "Legal officer" shall be construed to 

refer to any officer in the Navy or Coast Guard 

deSignated to perfor m legaJ duties for a command." 
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References: 

AW 1 
Title 1 U.S.C. ~ 1 (1946), (words imparting singular 

number, masculine gender). 
NC&B, App. B-73 

Commentary: 

The definitions in this Article pertain only to this 
Code. In the interest of economy of draftsmanship certain 
wordS, such as "The Judge Advocate General," have been given 
special meanings. 

For the purpose of this Code the Marine Corps and, 
when operating as part of the Navy, the Coast Guard, are 
considered part of the naval armed force. The term armed 
force includes all components. 

A provision as to masculine and feminine gender is 
unnecessary in light of 1 U.S.C. § 1. 

* * * * * 

"ART. 2. 	 Persons Subject to the Code. 

The following persons are subject to this Code: 

(1) All persons belonging to a regular 

component of the armed forces, including those 

awaiting discharge after expiration of their terms 

of enlistment; all volunteers and inductees, from 

the dates of their muster or acceptance into the 

armed forces of the United States; and all other 

persons lawfully called, drafted, or ordered into, 

or to duty in or for training in, the armed forces, 

from the dates they are required by the terms of the 

call, draft, or order to obey the same; 
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(5) Retired personnel of a reserve component 

who are receiving hospital benefits from an armed 

force; 

(6) Members of the Fleet Reserve and Fleet 

Marine Corps Reserve; 

(7) All persons in custody of the armed forces 

serving a sentence imposed by a court-martial; 

(8) Personnel of the Coast and Geodetic Survey, 

Public Health Service, and other organizations, when 

serving with the armed forces of the United States; 

(9) Prisoners of war in custody of the armed 

forces; 

(10) In time of war, all persons serving with or 

accompanying an armed force in the field; 

(11) All persons serving with, employed by, ac­

companying, (or under the s~vision o~ the armed 

forces without the continental limits of the United 

States and the following territories: that part of 

Alaska east of longitude one hundred and seventy-two 

degrees west, the Canal Zone, the main group of the 

Hawaiian Islands, Puerto Rico, and the Virgin Islands; 

(2) Cadets, aviation cadets, and midshipmen; 

(3) Reserve personnel who are voluntarily on 

inactive duty training authorized by written orders; 

(4) Retireq personnel of a regular component 

of the armed forces who are entitled to receive pay; 
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(12) All persons within an area leased by the 

United States which is under the control of the 

Secretary of a Department and which is without the 

continental limits of the United States and the 

following territories: that part of Alaska east of 

longitude one hundred and seventy-two degrees west, 

the Canal Zone, the main group of the Hawaiian 

Islands, Puerto Rico, and the Virgin Islands. h 

References: 

AW 2 

Proposed AGN, Art. 5(a) 

R.S. ~ 1256 (1875), 10 U.S.C. § 1023 (1946),

(retired army officers) 

40 Stat. 87 (1917), 33 U.S.C. ~ 855 (1946),


(Coast and Geodetic Survey) 
R.S. ~ 1457 (1875), 34 U.S.C. § 389 (1946),

(retired naval officers) 

52 Stat. 1180 (1938), 34 U.S.C. § 855 (1946),


(naval reserves) 

52 Stat. 1176 (1938), 34 U.S.C. R853d (1946),


(Fleet Reserve and retired reserves) 

57 Stat. 41 (1943), 34 U.S.C. I 1201 (1946),


(non-military persons outside of the U.S.) 

58 Stat. 690 (1944), 42 U.S.C. ~ 217 (1946),


(Public Health Service) 

Commentary: 

Paragraph (1) is an adaptation of AW 2(a). The 
term "inductees" has been added to make the paragraph consis­
tent with Sec. 12 of P.L. 759, "Selective Service Act of 1948", 
80th Cong., 2d Sess . (June 24, 1948), which provides: "No 
person shall be tried by court-martial in any case arising 
under this title unless suoh person has been actually inducted 
for training and service prescribed under this title •••• " 
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P~ragraph (2) is an adaptation of AW 2(b). See 
Article 1 for definitions of "cadet" and "midshipman." 

Para.graph (3) is adapted from 34 U.S.C. § 855. 
The requirement that there be written orders is added for 
two reasons. First, the applicability of this Code to per­
sonnel on inactive duty training is desirable only with 
respect to certain types of training, such as weekend flight 
training, and the written orders will be used to distinguish 
the types. Secondly, the order s will be notice to the per­
sonnel concerned. 

U.S.C. 
the Nav

~ 
y 

Paragraphs (4) and (5) have their sources in 10 
1023 and 34 U.S.C. !! 389, 853d. The power of 
over retired reserves has been reduced. 

§ 853d. 
Paragraph (6) is the present law. See 34 U.S.C. 

Paragraph (7) is a slight modification of AW ~(e). 
It followS Art. 5('1) of the Proposed AGN by limiting appli­
cability to thos e persons who are in custody of the armed 
forces. 

Paragraph (8) is drawn from 33 U.S.C. ~ 855 and 42 
U . S • C. ~ 217. 

Paragraph (9) is consistent with Articles 45 and 
64 of the Geneva Conv-ention on Prisoners of ..!Jar, 47 Stat. 
2046, 2052 (July 27, 1929), i n that the prisoners of war are 
subject to this Code and thereby have the same right of appeal 
as members of the armed forces. 

Paragraph (10) i s taken from AW 2(d). The phrase 
"in t he field " has been construed to refer to any place, 
whe t her on land or water, apart from permanent c ntonments or 
forti f i ca t:!.ons, whe re milita ry opera t :tons Are being conducted. 
See In re Ber ue , 54 F. Suop . 252 , 255 (S.D. Ohio 1944) .-- - - - . 


Par agraphs (11) and (1 2 ) are adapted ,from 34 U.S.C. 
~ 1201, but ar e applic able in time of peace as well a s war. 
Paragraph~l)i S s omewhat broader in scope than AW 2(d) in that 
the Code is made appli cab le to persons empl oyed by or under 
the supervision of the a r med f orces as well as those serving 
with or a ccompanying the same and the territorial limitations 
during peace time have been reduced to include territories 
where a civil court system is not readily available . 

Personnel of the Coast Guard are subject to this Code 
at all times as members of an armed force. 

* * * * * 
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"ART. 3. Jurisdiction to Try Certain PersoJ1nel. 

(a) Reserve personnel of the armed forces who 

are charged with having committed, while in a status in which 

they are subject to this Code, any offense against this Code 

may be retained in such status or, whether or not such status 

has terminated, placed in an active duty status for disci­

plinary action, without their consent, but not for a longer 

period of time than may be required for such action. 

(b) All persons discharged from the armed forces 

subsequently charged with having fraudulently obtained said 

discharge shall be subject to trial by court-martial on said 

charge and shall be subject to this Code while in the custody 

of the armed forces for such trial. Upon conviction of said 

charge they shall be subject to trial by court-martial for 

all offenses under this Code committed prior to the fraudulent 

discharge. 

(c) Any person who has deserted from the . armed forces 

shall not be relieved from amenability to the Jurisdiction 

of this Code by virtue of a separation from any subsequent 

period of service." 

References: 

Proposed AGN, Art. 5(a) 

52 Stat. 1180 (1938), 34 U.S.C. § 855 (1946)

MCM, par. 10 

NC&B, Sec. 334 
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Commentar;y:: 

Subdivision (a) is substantially a reenactment of 
the present Navy law as set forth in 34 u.s.c. § 855. A 
similar provision is found in Art. 5(a) of the Proposed AGN. 

Subdivision (b) is the statutory expression of the 
law as set out in MCM, par. 10 and NC&B, sec. 334. It differs 
from a similar provision in Art. 5(a) of the Proposed AGN in 
that it provides that a person who obtains a fraudulent dis­
charge is not subject to this Code during the period between 
the discharge and later apprehension for trial of the issue. 

Subdivision (c) is prompted by Ex parte Drainer, 
65 F. Supp. 410 (N. D. Cal. 1946), which held that a dis­
charge from the naval service barred prosecution of a person 
for desertion from the Marine Corps at a period prior to his 
enlistment in the Navy. See Art. 5(a) of the Proposed AGN. 

* * * * * 

"ART. 4. Dismissed Officer's Right to Trial by Court-Martial. 

(a) When any officer, dismissed by order of the 

President, makes a written application for trial by court-

martial, setting forth, under oath, that he has been wrong­

fully dismissed, the President, as soon as practicable, shall 

convene a general court-martial to try such officer on the 

charges on which he was dismissed. A court-martial so con­

vened shall have jurisdiction to try the dismissed officer on 

such charges, and he shall be held to have waived the right 

to plead any statute' of limitations applicable to any offense 

with which he is charged. The court-martial may, as part of 

its sentence, adjudge the affirmance of the dismissal, but if 

the court-martial acquits the accused or if the sentence 

adjudged, as finally approved or affirmed, does not include 



Supplementary Comments on Art. 4, U.C.Y.J. 

Present law (see AGN 31; 10 USC 513) says if President 

fails to convene C.M. within 6 months, or if C.M. convened 

does not adjudge diamissal (or death) President's order of 

dismissal shall be void. 


L 

linthrop and A~ JAG (Op. 1915) doubt constitutionality 
of proviaion. Grounds: 1) Operates &s a limitation on 
President's power to remove an offioer trom office. 2) )lore 
important reason. Order ot dismissal itself is valid. whether 
dismissal :is unjust or not. Thus officer 18 wholly separated 
from of't'ice -- cannot be restorea to duty by device of' declaring 
order of disDtiaaal votd. There must be a reappointment by 
constitutional meth"d. '---------- ­

Article 4 written to meet above objections -~ goes on 
theory that President's order ot diam18sal, in its aspect ot 
being an order removing an officer trom oftice, cannot be 
nullified by &qyon.'s action! but insofar a8 the order has 
an aspect or dishonOrable removal, perhaps inTolTing the 10•• 
ot rights or benefits, it can be modified to a for.m 9t 
adlilinistratlT8 discharge by the Secretary of the Department. 
(See note follOWing on administrative discharges which indicates 
summary dismissal by President is equivalent to dishonorable 
di.c rge. Precedent tor having type and nature ot discharge 
or dismissal changed found in SerTicemen's Readjustment Act ot 
1944 establishing Boards ot ReTiew, Discharges and Dismissals. 

Provision tor reappointment by Presid nt alo~e 1. ,/ 
conatitutional. Under Art. II. Sec. 2 Congre8s can Test powerV 
to appoint in President alon.. 

Clause giTing O.M. jurisdiotion to try officer added in 
Art. 4 so as to leaTs no doubt re jur-·sdiction. Dismissed 
officer is a ciTilian ---­-- not ordinarily subject to trial by 
0.14. 



Note! on Administrative Discharges 

Uniform discharg. procedures for the arm d torces ...r. 
established, effective February 1, 1948. Three c .. tegorie. 
of disoharge, were eet&bli.hed -- honorable, general (under 
honorable conditions), and disoharge under condition. other 
than honorable. Discharge certiticates are issued by the 
respeotive Departments -- character of discharge is determined 
by Department. (BuPera Circul r Ltr. No. 171-48 lists the L-­
standards for determining whioh type of discharge shall be ~ 
issued). 

A discharge oertificate must be issued in every case of 
.. total separation from the service except the tollowing! 

1) Dismiss .. l by aentence ot GCIl. 

2) Officer dropped tram rolla by President 
(per Seotion lOot this Aot). 

3) Separation through dismiss..l, removal 
trom office, or other separation prooedure required 
by sta.tutes (Examples' 84 USC 386a N..vy offioer 
found unfit tor duty by re..son of drunkenness etc., 
to be disoharged} M USC 3l0e Ba-vy oUioer who 
solicits fund. for politio..l purposes trom Jav,y yard 
workmen to be dismissed). 

4) Separation through implied resignatiou by 
..ocept&uoe .. ppointment in diplomatic service. 

The c.... of the otticer 8 ily d1am1ssed by order ot 
the President 18 not oO'Yered dir.otly y any 0 "the above .. 
exceptions but is similar to separations under S. A discharge 
oertiticate would not be issued unless the S.cretary of the 
Department ..oted to change the dismissal to an ..dministrative 
discharge under one of the three o .. tegories .stablished. 

• 
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dismissal or death, the Secretary of the Department shall 

substitute for the dismissal ordered by the President a form 

of discharge authorized for administrative issuance. 

(b) If the President fails to convene a general 

court-martial within six months from the presentation of an 

application for trial under this Article, the Secretary of the 

Department shall substitute for the dismissal ordered by the 

President a form of discharge authorized for administrative 

issuance. 

(c) Where a discharge is substituted for 
, 

a dis­

missal under the authority of this Article, the President 

alone may reappoint the officer to such commissioned rank 

and precedence as in the opinion of the President such former 

officer would have attained had he not been dismissed. The 

reappointment of such a former officer shall be without regard 

to position vacancy and shall affect the promotion status of 

other officers only insofar as the President may direct. All 

time between the dismissal and such reappointment 'shall be 

considered as actual service for all purposes" including the 

right to receive pay and allowances. 

(d) When an officer is discharged from any armed 

force by administrative action or is dropped from the rolls 

by order of the President, there shall not be a ri.ght to trial 

under thi-s Article." 
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References: 

AGN Art. 37 
R.S. ~ 1230 (1875), 10 U.S.C. § 573 (1946) 

Commentary: 

This Article should be read in conjunction with 
the provision being re-enacted in Sec. 10 of this Act. The 
right to trial will apply only in the case of a summary dis­
missal by order of the President in time of war. (Sec. 10 
covers the provisions now found in AW 118 and AGN Art. 36) 

If the President fails to convene a court-martial 
where there has been an application for trial, or if the 
court-martial convened does not adjudge dismi~sal or 4eath 
as a sentence, the procedure followed will be the same as 
that prescribed in Article 75(d) where a previously executed 
sentence of dismissal is not sustained on a new trial. This 
changes the present statutory provisions set out in the re­
ferences. The change is made because of the doubt, expressed 
by Winthrop and other commentators, as to the constitutionality 
of the present provision declaring that an order of dismissal, 
lawfully issued by the President, shall be void under certain 
circumstances. Under the proposed procedure it will be 
possible to achieve the same result -- that of restoring the 4It 
officer. 

No time limit has been set on when an application 
for trial must be submitted. The present statutory provision 
has been construed to require that the application be ma.de 
within a reasonable time, which will vary according to cir ­
cumstances. See Winthrop, Mi11tar! Law and Precedents, 1920 
Ed., p. 64; Digest of Op i nions, Ju ge Advocate General of 
the Army, 1912-1940, Sec. 227. 

* * * * * 

"Art. 5. Territorial Applicability of the Code. 

This Code shall be applicable in all places." 

References: 

Preamble, Articles of War 

Proposed AGN, Art. 5(c) . 
 -4It 

-
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commentary: 

This Article re-enacts the present Army provision.
It is not in conflict with the provisions in Art. 2(11) and 
2(12) of this Code, which make certain persons subject to 
the Code only when they are outside the United States and 
also outside ~ertain areas. The Code is applicable in all 
places as to other persons subject to it • . Previous restric­
tive provisions on this subject in the AGN have given rise to 
Jurisdictional problems which this language will correct . 
.(See Keeffe Report, p. 262 ff.) 

* * * * * 

"ART. 6. Judge Advocates and Legal Officers. 

(a) The ass~gnment for duty of all judge ddvo.cates 

of the Army and Air Force and law specialists of the Navy and 

Coast Guard shall be subject to the approval of The Judge 

Advocate General of the armed force of which they are members. 

The Judge Advocate General or senior members of his staff 

shall make frequent inspections in the field in supervision 

of the administration of military justice. 

(b) Convening authorities shall at all times com­

municate directly with their staff judge advocates or legal 

off~cers in matters ~elating to the administration of military 

justice; and the staff judg~ advocate or legal officer of any 

command is authorized to communicate directly with the staff 

judge advocate or legal officer of a superior or subordinate 

command, or with The Judge Advocate General. 

(c) No person who has acted as member, law officer, 

trial counsel, assistant trial counsel, defense counsel, 

assistant defense counsel, or investigating officer in any 
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case shall subsequently act as a staff judge advocate or 

legal officer to any reviewing authority upon the same case." 

References: 

AW 11, 47a 

Commentary: 

Subdivisions (a) and (b) are derived from AW 47a. 
There are no similar ·provisions in present Navy law. Sub­
division (a) differs from AW 47a in order to make clear that 
orders assigning judge advocates do not have to be actually 
issued by The Judge Advocate General but shall be subject to 
his approval, although issued by the Adjutant General or 
Bureau of Naval Personnel. 

The purpose of subdivision (a) is to place judge 
advocates and law specialists under the control of The Judge ~ 
Advocate General. Subdivision (b) not only authorizes direct .., 
communication within military justice channels but also en­
hances the position of staff judge advocates and legal officers 
by requiring direct communication between such officers and 
their commanding officers. 

Subdivision (c) which is based on the sixth proviso 
of AW 11, is designed to secure review by an impartial 
staff judge advocate or legal officer. 

* * * * * 
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Part. II. Apprehension and Restraint 

"ART. 7. Apprehension. 

(a) Apprehension is the taking into custody of 

a person. 

(b) Any person a.uthorized under regulations gov­

erning the armed forces to apprehend persons subject to this 

Code may do so upon reasonable belief that an offense has 

been committed and that the person apprehended committed it. 

(c) All officers, warrant officers, petty officers, 

and noncommissioned officers shall have authority to quell all 

quarrels, frays, and disorders among persons subject to this 

Code and to apprehend persons subject to this Code who take 

part in the same." 

References: 

AW 68 
Naval Justice, Chap. 6 

Commentary: 

This Article should be read in conjunction with 
Articles 8-14, which codify and enact present practice as 
to apprehension and restraint of persons subject to the Code. 

Subdivisions (a.) and (b) are new and relate in 
particular to military police. Subdivision (c) is derived 
from AW 68. 

* * * * * 
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"ART. 8. Apprehen~ion of Deserters. 

It shall be lawful 

authority to apprehend offenders under the laws of the United 

States or of any State, District, Territory or possession of 

the United States summarily to apprehend a deserter from the 

armed forces of the United States and deliver him into the 

custody of the armed forces of the United States.tI 

References: 

AW 106 

35 Stat. 622 (1909), 34 U.S.C. § 1011 (1946), 

(Arrest of Deserters) 


Commentary: 

This Article incorporates references with minor 
changes of language. 

* * * * * 

"ART. 9. Imposition of Restraint. 

(a) Arrest is the restraint of a person by an order 

directing him to remain within certain specified limits not 

imposed as a punishment for an offense. Confinement is the 

physical restraint of a person. 

(b) An enlisted person may be ordered into arrest 

or confinement by any officer by an order delivered in person 

or through other persons subject to this Code. A commanding 

for any civil officer having 

http:States.tI
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officer may authorize warrant officers, petty officers, or 

noncommissioned officers to order enlisted persons of his 

command or subject to his authority into arrest or confinement. 

(c) An officer, a warrant officer, or a civilian 

subject to this Code may be ordered into arrest 'or confine­

ment only by a commanding officer to whose authority he is 

subject, by an order delivered in person or by ~nother officer. 

The authority to order such persons into arrest or confine­

ment may not be delegated. 

(d) No person shall be ordered into arrest or 

confinement except for probable cause. 

(e) Nothing in this Article shall be construed to 

limit the authority of persons authorized to apprehend of­

fenders to secure the custod~ of an alleged offender until 

proper authority may be notified." 

References: 

AGN Arts. 43, 44 
MCM, par. 19, 20, 
Naval Justice, Chap. 7 

Commentary: 

Subdivision (a) clarifies the meaning of terms 
used by the armed forces. In present Army practice "arrest" 
refers both to apprehension and to a type of restraint. In 
Navy practice "close arrest" would fall within the definition 
of confinement. 
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Subdivisions (b), (c), and (d) incorporate present
Army and Navy practice. See Article 97 for offense of unlaw­
ful detention. 

Subdivision (e) is included to provide for custody 
of persons apprehended until proper authority is notified. 

* * * * * 

"ART. 10. Restraint of Persons Charged with Offenses. 

Any person subject to this Code charged with an 

offense under t-his Code shall be ordered into arrest or con­

finement, as circumstances may require; but when charged only 

with an offense normally tried by a summary court-martial, 

such person shall not ordinarily be placed in confinement. 

When any person subject to this Code is placed in arrest or 

confinement prior to trial, immediate steps shall be taken 

to inform him of the specific wrong of which he is accused 

and to try him or to dismiss the charges and release him." 
....... ~
~------------------------------------------' -----­

References: 

AW 69, 70 
AGN Art. 43, 44. 
Naval Justice, p. 77-78. 

Commentary: -. 
This Article is derived from AW 69 and 70, and 

conforms to present naval practice. The provision as to 
notification of the accused is new. 
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"ART. 11. Reports and Receiving of Prisoners . 

(a) No provost marshal, commander of a guard, or 

master at arms shall refuse to receive or keep any prisoner 

committed to his charge by an officer of the armed forces, 

when the committing officer fUrnishes a statement, signed 

by him, of the offense charged against the prisoner. 

(b) Every commander of a guard or master at arms 

to whose cha.rge a prisoner is committed shall, within twenty-

four hours after such commitment or as soon as he is relieved 

from guard, report to the commanding officer the name of such 

~risoner, the offense charged against him, and the name of 

the person who ordered or authorized the commitment." 

References: 


AW 71, 72 


Commentary: 

This Article is derived from AW 71 and 72. See 
Articles 95-97 dealing with restraint. 

1l * * * * * 

"ART.' 12. Confinement with Enemy Prisoners Prohibited. 

No member of the armed forces of the United States 

shall be placed in confinement in immediate association with 
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enemy prisoners or other foreign nationals not members of 

the armed forces of the United States." 

References: 

AW 1.6 

Commentary: 

AW 16 could be interpreted to prohibit the confine­
ment of members of the armed forces in a brig or building 
which contains prisoners of war. Such construction would pro­
hibit putting naval personnel in the brig of a ship if the 
brig contained prisoners from an enemy vessel. This Article 
is intended to permit confinement in the same guardhouse or 
brig, but would require segregation. 

* * * * * 

"ART. 13. Punishment Prohibited Before Trial. 

Subject to the provisions of Article 57, no person, 

while being held for trial or the results o~ trial, shall be 

subjected to punishment or penalty other than arrest or con­

finement upon the charges pending against him, -nor shall the 

arrest or confinement imposed upon him be any more rigorous 

than the circumstances require to insure his presence, but 

he may be subjected to punishment dUfing such period for minor 

inf~actions of discipline." 

-­

-.,. 
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References: 

AW 16 
MCM; par. 19 
Naval Justice, p. 78 

Commentary: 

This Article is derived from P.W 16. The reference 
to Article 57 clarifies the relation of this Article to the 
effective date of sentences. AW 16 has been interpreted to 
prohibit the enforcement of any sentence until after final 
approval even though the accused is in confinement after the 
sentence is adjudged. It is felt that a person who has been 
sentenced by a court-martial and is in confinement which 
counts against the sentence should not draw full pay for the 
period between the date of sentence and the date of final 
approval. 

The provision as to the rigor of restraint is derived 
from present Army and Navy practice. The Article also makes 
clear that a person being held for trial may be punished for 
offenses not warranting trial by court-martial. 

* * * * * 

"ART. 14. Delivery of Offenders to Civil Authorities. 

(a) Under such regulations as the Secretary of the 

Department may prescribe, a member of the armed forces accused 

of an offense against civil authority may be delivered, upon 

request, to the civil authority for trial. 

(b) When delivery under this Article is made to 

any civil authority of a person undergoing sentence of a 

court-martial, such delivery, if followed by conviction in a 

civil tribunal, shall be held to interrupt the execution of 

the sentence of the court-martial, and the offender after 

.. having answered to the civil authorities for his offense shall, 
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upon request, be returned to military custody for the com­

pletion of the said court-martial sentence." 

References: 

AW 74 
NC&B, App. C 

Commentary: 

Subdivision (a) is an adoption of present Navy 
practice. The present Army practice was adopted at a time 
when the Army did not have authority to try its personnel 
for civil offenses in time of peace so that if a man were not 
delivered up he would not be tried at all. Since the armed 
forces now have such authority, the mandatory feature of AW 74 
is felt to be unnecessary. Under the Navy practice, which has 
worked very satisfactorily, the Secretary of the Navy has 
given broad authority to commanding officers to effect deliveries ~ 
of enlisted personnel without reference to the Navy Department. ~ 
(See Alnav 145 of 26 June 1947). 

Subdivision (b) adopts present Army practice. 

Attention is invited to the provisions in Appendix 
C, Naval Courts and Boards which deal with the procedure for 
delivering offenders, and related matters. It is contemplated
that the)se matters will be covered by uniform regulations for 
the armed forces. 

* * * * * 
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Part. III. Non-Judicial Punishment 

"ART. 15. Commanding Officer's Non-Judicial Punishment. 

(a) Under such regulations as the President may 


prescribe any commanding officer ma.y, in addition to or in 


lieu of admonition or reprimand, impose one of the following 


disciplinary punishments for minor offenses without the inter­

vention of a court-ma.rtial ­

(1) upon officers and warrant officers of his 

command: 

(A) withholding of privileges for a perio'd V 

not to exceed two consecutive weeks; or 

(B) restriction to certain specified limits, ~ 

with or without suspension from duty, for a period 

not to exceed two consecutive weeks; or 

(C) if imposed by an officer exercising 

general court-martial jurisdiction, forfeiture J 
of one-half of his pay per month for a period not 

exceeding three months. -
(2) upon other military personnel of his command: 

(A) withholding?f priVileges for a period 

not to exceed two consecutive weeks; or 

(B) restriction to certain specified limits, 

with or without suspension rrom duty, for a period 

not to exceed twu consecutive weeks; or 
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(c) extra duties for a period not to 

exceed two consecutive weeks, and not to exceed 

two hours per day, holidays included; or 

(D) reduction to next inferior grade if 

the grade from which demoted was established by 

the command or an equivalent or lower command; or 

(E) confinement for a period not to exceed 

seven consecutive days; or 

(F) confinement on bread and water or 

diminished rations for a period not to exceed 

five consecutive days; or 

(G) if imposed by an officer exercising 

special court-martial Jurisdiction, forfeiture 

of one-half of his pay for a period not excee­

ding one month. 

(b) The Secretary of a Department may, by regulation, 

place limitations on the powers granted by this Article with 

respect to the kind and amount of punishment authorized, the 

categories of commanding officers authorized to exercise such 

powers, and the applicability of this IIrticle to an accused 

who demands trial by court-martial. 

(c) An officer in charge may, for minor offenses, 

impose on enlisted persons assigned to the unit of which he 

is in charge, such of the punishments authorized to be imposed 
, 

by commanding officers as the Secretary of the Department may 

by regulation specifically prescribe. 
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(d) A person punished under authority of this 

Article who deems his punishment unjust or disproportionate 

to the offense may, through the proper channel, appeal to the 

next superior authority. The appeal shall be promptly for­

warded and decided, but the person punished may in the mean­

time be required to undergo the punishment adjudged. The 

officer who imposes the punishment, his su~cessor in command, 

and superior authority shall have ,Power to suspend, set aSide, 

or remit any part or amount of the punishment and to restore 

all rights, privileges, and property affected. 

(e) The imposition and enforcement of disciplinary 

punishment under authority of this Article for any act or 

omission shall not be a bar to trial by court-martial for a 

serious crime or offense growing out of the same act or 

omiSSion, and not properly punishable under this Article; but 

the faet that a disciplip.d.ry punishment has been enforced may 

be shown by the accused upon trial, and when so shown shall be 

considered in determining the measure of punishment to be 

adjudged in the event of a finding of guilty." 

References: 

A\'l 104 

AGN Arts. 24, 25 

Proposed AGN, Art. 14 


" 


commentarx.: 

This Article is a combination and revision of AW 104 
and Proposed AGN, Art. 14. The punishments authorized .by these 

http:disciplip.d.ry
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two provisions are combined in subdivision (a), while sub­
division (b) empowers the Secretary of the Department to place 
limitations on their imposition. This recognizes tne fact 
that the authority to administer all the punishments specified 
may be necessary in one armed force and needlessly broad in 
another. The problem can be illustrated by reference to one 
punishment, namely, restriction to specified limits. This 
punishment would be an effective sanction at a camp or post, 
but would carry little weight on a ship at sea. 

Subdivision (b) also empowers the Secretary of the 
Department to permit members of the armed force to elect trial 
by court-martial in place of proceedings under this Article. 
This recognizes a difference in present practice among the 
armed forces. The Navy allows no election on the theory that 
the commanding officer's punishment relates entirely to dis­
cipline, not crime; furthermore, in the Navy the officer who 
has summary court-martial jurisdiction is the same officer who 
imposes punishment under this Article. In the Army, on the 
other hand, a company commander with power under this Article 
ordinarily will not have summary court-martial jurisdiction. 

Subdivision (c) permits the Secretary of a Depart­
ment to authorize officers in charge to impose certain punish­
ments under this Article. The status and authority of off'bers 
in charge differs according to the command of which they are 
in charge. 

Subdivision (d) incorporates and strengthens the 
provisions of AW 104 as to appeal and review. Appeals are to 
be promptly forwarded and decided. In addition reviewing 
authorities are permitted not only to remit the unexecuted 
portion of the punishment, but also to restore all rights 
adversely affected by the punishment previously executed. 

This subdiviSion is new to the Navy 3.nd Coast Guard. 

SubdiviSion (e) is derived from AW 104. Under 
present Navy practice, punishment by a commanding officer is 
never a bar to trial by court-ma.rtial although evidence of such 
punishment may be introduced in mitiga.tion. 

* * * * * 
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Part. IV. Courts-Martial Classified 

16. Courts-Martial Classified. 

There shall be three kinds of courts-martial in 

each of the armed forces, namely: 

(1) General courts-martial, which shall con­

sist of a law officer and any number of members 

not less than five; 

(2) Special courts-martial, which shall con­

sist of any number of members not less than three; 

and 

(3) Summary courts-martial, which shall con­

sist of one officer." 

References: 

AW 3, 5, 6, 7 
AGN Arts. 27, 39, 64 

Commentary: 

This Article consolidates provisions as to types of 
courts-martial and number of members. As the term "summary" 
is felt to be more appropriate for a court of one member than 
for a court of three members, present Army and Air Force ter­
minology is retained. Maximum limits are believed unnecessary. 
The law officer of a general court-martial replaces the law 
member under the present Articles of War. The law officer is 
specified in paragraph (1) to show that he is not a IImember". 
See also Articles 26, 39, and 51. 

* * * * * 
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"ART. 17. Jurisdiction of Courts-Martial in General. 

(a) Each armed force shall have court-martial juris­

diction over all persons subject to this Code. The exercise 

of jurisdiction by one armed force over personnel of another 

armed force shall be in accordance with regulations pres­

cribed by the President. 

(b) In all cases, departmental review subsequent 

to that by the officer with authority to convene a general 

court-martial for theoommand which held the trial, where such 

review is required under the provisions of this Code, shall 

be carried out by the armed force of which the accused is a 

member. II 

." 

References: 

None 

Commentary: 

Subdivision (a) authorizes reciprocal jurisdiction 
among the armed forces, but makes the exercise of such juris­
diction by any force subject to regulations prescribed by the 
President. Such regulations will enumerate those situations 
in which one armed force may try personn"e1 of another armed 
force. This method of providing for the exercise of reciprocal 
jurisdiction permits flexibility, in that new situations for '. 
which the exercise of such jurisdiction may be desirable, can 
be provided for as they arise. 

The provision in subdivision (b) is particularly 
applicable to cases where reciprocal jurisdiction has been 
exercised and is therefore placed in this Article. The same 
practice will be followed in all court-martial cases, however. 
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The disposition or records under Article 65 is controlled 
by this subdivision. 

* * * * * 

"ART. 18. Jurisdiction or General Courts-Martial. 

Subject to Article 17, general courts-martial shall 

have jurisdiction to try persons subject to this Code for any 

offense made punishable by this Code and may, under such 

limitations as the President may prescribe, adjudge any punish­

ment not forbidden by this COde~General courts-martial shall 

also have jurisdiction to try 1hy Person who by the law or 

war is subject to trial by a military tribunal and may adjudge 

any punishment permitted by the law or war." 

Rererences: 
/

AW 12 

Proposed AGN, Art. 23 


Commentary: 

This Article is derived rrom AW 12. The punishments 
which may be adjudged are changed rrom those "authorized by 
law or the customs of the service" to those "not rorbidden by 
this Code" because the law and customs or each or the services 
differ. Cruel and unusual punishments are rorbidden in the 
Code; other punishments which may be adjudged will be made 
unirorm by the regulations prescribed by the President under 
Article 56. 

* * * * *' 
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"ART. 19. Jurisdiction of Special Courts-Martial. 

Subject to Article 17, special courts-martial 

shall have jurisdiction to try persons subject to this Code 

for any non-capital offense made punishable by this Code and, 

under such regulations as the President may prescribe, for 

capital offenses. Special courts-martial may, under such 

limitations as the President may prescribe, adjudge any 

punishment not forbidden by this Code except death, dis­

honorable discharge, dismissal, confinement in excess of 

six months, hard labor without confinement in excess of three 

months, forfeiture of pay exceeding two-thirds pay per month, 
\ 

or forfeiture of pay for a p£riod exceeding six months. A 

bad conduct discharge shall not be adjudged unless a complete 

record of the proceedings and testimony before the court has 

been made." 

References: 

AW 13 

Proposed AGN, Arts. 17, 20 


Commentary: 

This Article is derived from AW 13. Special courts­
martial are given the authority to try capital cases under 
such regulations as the President may prescribe instead of when 
the officer with general court-martial jurisdiction over the 
case authorizes it. The Navy proposes this procedure so that 
prior blanket authority may be obtained for capital offenses to 
be tried by special courts aboard ship where circumstances make 
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it desirable, since it is not practicable to refer such a 
case to the officer with general court-martial jurisdiction. 
Death is added to the list of punishments which a special 
court-martial may not adjudge, to cover the cases where a 
special court tries what would otherwise be a capital caSe. 
Other restrictions on punishment are adopted from AW 13. It 
is intended that special courts-martial shall not have juris­
dicti'on to try offenses for which a mandatory punishment has 
been prescribed by this Code. 

J 

The provision in AW 13 that a bad conduct discharge 
adjudged by a special court-martial is subject to approval by 
an officer with general court-martial jurisdiction has been 
deleted from this Article. The review of special courts­
martial records and the execution of sentences are covered 
in Articles 65, 66, and 71 of this Code. 

* * * * * 

"ART. 20. Jurli:>u.iction of Summary Courts-Martial. 

Subject to Article 17, summary courts-martia.l shall 

have jurisdiction to try persons subject to this Code except 

officers, warrant officers, cadets, aviation cadets, and mid­

shipmen for a.ny non-capital offense made punishable by this 

Code, but no person who objects thereto shall be brQught to 

trial before a summary court-martial unless he has been per­

mitted to refuse punishment under Article 15. Where such 

objection is made by the accused, trial shall be ordered by 

special or general court-martial, as may be appropriate. 

Summary courts-martial may, under such limitations as the 

President may prescribe, adjudge any punishment not forbidden 

by this Code except death, dismissal, dishonorable or bad con­

duct discharge, confinement in excess of one month, hard labor 
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without confinement in excess of forty-five days, restriction 

to certain specified limits in excess of two months, or for­

feiture of pay in excess of two-thirds of one month's pay." 

References: 

AW 14 

Proposed AGN, Art. 15, 16 


Commentary: 

This Article is derived from AW 14. The right to 
refuse trial by summary court-martial is made absolute, except 
for the case where the person has been permitted to refuse 
punishment under Article 15. 

* * * * * 

"ART. 21. Jurisdiction of Courts-Martial Not Exclusive. 

The provisions of this Code conferring jurisdiction 

upon courts-martial shall not be construed as depriving mili ­

tary commissions, provost courts, or other military tribunals 

of concurrent jurisdiction in respect of offenders or offenses 

that by statute or by the law of war may be tried by such 


military commissions, provost courts, or other military tribunals." 


References: 

AW 15 
Proposed AGN, Art. 5(f) 

1 
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commentary: 

The language of AW 15 has been preserved because 
it has been construed by the Supreme Court. See Ex Parte 
Qulrin l 317 u.S. 1 (1942). 

* * * * * 

J 
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e .­
Part V. Appointment and Composition of Courts-Martial. 

"ART. 22. Who May Convene General Courts-Martial. 

(a) General courts-martial may be convened by 

(1) the President of th€ United States; 

(2) the Secretary of a Department; 

(3) the commanding officer of a Territorial 

Department, an Army Group, an Army, an Army Corps, 

a division, a separate brigade, or a corresponding 

unit of the Army; 

(4) the Commander in Chief of a Fleet; the 

commanding officer of a naval station or larger 

shore activity of the Navy beyond the continental 

limits of the United Statesj 

(5) the commanding officer of an Air Command, 

an Air Force, an air division, or a separa.te wing 

of the Air Force; 

(6) such other commanding officers as may be 

designated by the Secretary of a Department; or 

(7) any other commanaing officer in any of the 

armed forces when empowered by the President. 

(b) When any such commandil~ officer is an accuser, 

the court shall be convened by superior competent B.uthority, 

and may in any case be convened by such authority when 

deemed desirable by him." 

References: 

AW 8 

AGN Art. 38 


http:separa.te
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·e 

commentary: 

This Article is derived from AW 8. Provisions for 
Navy, Coast Guard, and Air Force convening authorities 
are added. Paragraphs (6) and (7) permit the President 
and the Secretaries of the Army, Navy, Air Force, and 
Treasury (for the Coast Guard in peacetime) to empower 
other commanding officers to convene general courts­
martial. See Article 1 for definition of "Department." 

-' Subdivision (b) is derived from AW 8. The word 
"accuser" is used in place of "accuser or prosecutor", 
and "accuser" is defined in Article 1 in order to clarify
its meaning. 

"ART. 23. Who May Convene Special Courts-Martial. 

(a) Special courts-martial may be convened by 

(1) any person who may convene a general 

court-martial; 

(2) the commanding officer of a district, 

garrison, fort, camp, station, Air Force base, 

auxiliary airfield, or other place where members 

of the Army or Air Force are on duty; 

(3) the commanding officer of a brigade, 

regiment, detached battalion, or corresponding 

unit of the Army; 

(4) the commanding officer of a wing, 

group, or separate squadron of the Air Force; 

(5) the commandtng officer of any naval 

or Coast Guard vessel, shipyard, base, or station; 

or of any marine brigade, regiment or barracks; 

(6) the commanding officer of any separate 

or detached command or group of detached units 
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of any of the armed forces placed under a single 

commander for this purpose; or 

(7) the commanding officer or officer in 

charge of any other command when empowered by 

the Secretary of a Department. 

(b) When any such officer is an accuser, the 

court shall be convened by superior competent authority, 

and may in any case be convened by such authority when 

deemed advisable by him." 

References: 

AW 9 

AGN Art. 26 


commentary: 

This Article is derived from AW 9. Provisions 
for all the armed forces have been added. An "officer 
in charge" is an officer of the naval service or Coast 
Guard who is not known by the title of "commanding officer" 
but exercises similar authority. Subdivision (b) conforms 
to Article 22. \ 

" 

* * * * * 
"ART. 24. Who May Convene Summary Courts-Martial. 

(a) Summary courts-martial may be convened by 

(1) any person who may convene a general 

or special court-martial; 

(2) the connnanding officer of a detached 

company, or other detachment of the Army; 

( 3) the c.ommanding officer of a detached 
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-e squadron or other detachment of the Air Force; 

or 

(4) the commanding officer or officer in 

charge of any other command when empowered by 

the Secretary of a Department. 

(b) When but one officer is present with a 

command or detachment he shall be the summary court-martial 

of that command or detachment and shall hear and determine 

all summary court-martial cases brought before him. Summary 

courts-martial may, however, be convened in any case by 

superior competent authority when deemed desirable by him. II 

References: 

AW 10 

AGN Art. 64 

Proposed AGN, Art. 15 


Commentary: 

This Article is derived from All{ 10. Provisions 
for all the armed forces have been added. It is felt 
appropriate that all persons empowered to convene superior 
courts-martial should also have power to convene inferior 
courts-martial. 

~ * * * *' 
"ART. 25. Who May Serve on Courts-Martial. 

(a) Any officer on active duty with the armed forcer 

shall be competent to serve on all courts-martial for the 

trial of any person who may lawfully be brought before such 

courts for trial. 
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e ­
(b) Any warrant officer on active duty with the 

armed forces shall be competent to serve on general and 

special courts-martial for the trial of any person, other 

than an officer, who may .lawfully be brought before such 

courts for trial. 

(c) Any enlisted person on active duty with the 

armed forces who is not a member of the same unit as the 

accused shall be competent to serve on general and special 

courts-martial for the trial of any enlisted person who 

may lawfully be "l)rought before such courts for trial, but 

he shall be appointed as a member of a court only if, 

prior to the convening of s,uch court, the accused has re­

quested in writing that enlisted persons serve on it. 

After such a request, no enJisted person shall be tried 

by a general or special court-martial the membership of 

which does not include enlisted persons in a number 

comprising at least one-third of the total membership 

of the court, unless competent enlisted persons cannot 

be obtained on account of physical conditions or military 

exigencies. Where such persons cannot be obtained~ the 

court may be convened and the trial held without them, 

but the convening authority shall make a detailed written 

statement, to be appended to the record, stating why they 

could not be obtained. 

For the purposes of this Article, the word "unit" 
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shall mean any regularly organized body as defined by 

the Secretary of the Department, but in no case shall 

it be a body larger than a company, a squadron, or a 

ship's crew, or than a body corresponding to one of ~hem. 

(d)(l) When it can be avoided, no person in the 

armed forces shall be tried by a court-martial any member 

of which is junior to him in rank or grade. 

(2) When convening a court-martial, the con­

vening authority shall appoint as members thereof such 

persons as, in his opinion, are best qualified for the 

duty by reason of age, education, training, experience, 

length of service, and judicial temperament. No person 

shall be t:!ligible to sit as a member of a general or 

special co~rt-martial when he is the accuser or a witness 

for the prosecution or nas acted as investigating officer 

or as counsel in the same case." 

References: 

AW 4, 16 

AGN Art. 39 

Proposed AGN, Art. 24(a) 


commentary: 

Subdivisions (a), (b), .and (c) make officers, 
warrant officers, and enlisted persons competent to sit 
on the courts-martial of any armed force, without ' regard 
to whether they are members of the same armed force as 
the convening authority, or of the same armed force 
as the accused. PlaCing no limitation on competency in 
this respect will give the conveni~authority a maximum 
number of persons to draw on for membership of a court­
martial in a situation where he is in command over several 
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small units of different armed forces, or will permit 
the appointment to a court of persons belonging to the 
same armed force as the accused in a case in which re­
ciprocal jurisdiction is being exercised. In such cases 
it is contemplated that the President's regulations on 
reciprocal jurisdiction will specify what percentage of 
members will be from the same armed force as the accused. 
(See Article 17). As a practical matter, the appointment 
of mixed courts will not be a common practice. 

Subdivision (c) limits the competency of enlisted 
persons to cases where they are not members of the same 
unit as the accused. By Section 212 of Public Law 759, 
80th Congress, 2d Session (1948) (see AW 16) Congress
similarly limited competency to enlisted persons not 
assigned to the same company or corresponding military 
unit. A corresponding military unit aboard a ship is 
felt to be the ship's crew, which, though it may in some 
cases be a larger group than the Army company, is the 
same kind of integrated body, living and working in close 
association. 

The last sentence of the first paragraph 01' sub­
division (c) was added to make it possible to proceed 
with a trial where competent enlisted persons cannot be 
obt a ined. This is to avoid long delays in the adminis­
tration of justice and the expensive process, which 
might otherwise be necessary, of t ransporting witnesses 
or court members great distances. Such delays and ex­
penses would arise in connection with offenses committed 
on ships at sea or in i s olated units ashore, such as 
remote weather stations. The language of the subdivision 
makes it clear that mere inconvenience is no ground for 
proceeding with a trial without enlisted persons on the 
court, and the requirement of a detailed written state­
ment of the ground insures that the purpose of the sub­
division will be complied with. 

* * * * * 
"ART. 26. Law Officer of a General Court-Martial. 

(a) The authority convening a general court­

martial shall appoint as law officer thereof an officer 

who is a member of the bar of a Federal court or of the 

highest court of a State of the United States and who is 

certified to be qualified for such duty by The Judge 
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Advocate General of the armed force of which he is a 

member. No person shall be eligible to act as law 

officer in a case when he is the accuser or a witness 

fpr the prosecution or has acted as investigating 

officer or as counsel in the same case. 

(b) The law officer shall not :consult with the 

members of the court, other than on the. form of the 

findings as provided in Article 39, except in the presence 

of the accused, trial counsel, and defense counsel, nor 

shall he vote with the members of the court." 

References: 

AW 8 

Proposed AGN, Art. 24(b) 


Commentary: 

This Article is derived from AW 8 with modifications. 
The law officer is required to be a member of the bar 
whether or not he is a judge advocate or law specialist. 
The change in the position of the law officer is reflected 
in subdivision (b) which requ1res the accused and counsel 
to be present when the law officer consults with the court, 
other than on the form of the findings, and states that 
the law officer shall not be ~ voting member of the court. 
See Article 51 as to rulings and duties of the law officer 
and Article 39 as to when the law officer must be present. 

* * * * * 
"ART. '27. Appointment of Trial Counsel and Defense Counsel. 

(a) For each general and special court-martial 

the authority convening the court shall appoint a trial 

counsel and a defense counsel, together with such ass1st­

ants as he deems necessary or appropriate. No person who 
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has acted as investigating officer~ law officer, or e ­
court member in any case shall act subsequently as 

trial counsel, assistant trial counsel, or, unless 

expressly requested by the a~cused, as defense counsel 

or assistant defense counsel in the same case. No 

person who has acted for the prosecution shall act 

subsequently in the same case for the defense, nor 

shall any person who has acted for the defense act 

subsequently in the same case for the prosecution. 

(b) Any person who is apPointed as trial 

counselor defense counsel in the case of a general court­

martial 

(1) shall be a judge advocate of the Army 

or the Air Force, or a law specialist of the 

Navy or Coast Guard, or a person who is a 

member of the bar of a Federal court or of 

the highest court of a· state; and 

(2) shall be certified as competent to 

perform such duties by The Judge Advocate 

General of the armed force of which he is a 

member. 

(c) In the case of a special court-martial 

(1) if the trial counsel is certified 

as competent to act as counsel before a general 

court-martial by The Judge Advocate General of 

the armed force of which he is a member, the 
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defense counsel appointed by the convening 

authority shall be b person similarly certi ­

fied; and 

(2) if the trial counsel is a judge 

advocar.e, or a law specialist, or a member 

of the bar of a Federal court or the highest 

court of a state, the defense counsel appointed 

by the convening authority shall be one of the 

foregoing." 

References: 

AW 11 

Proposed AGN, Arts. 18(b), 24(b) 


Commentary: 

Subdivision (a) of this Article incorporates 
the opening clause and the fourth and fifth provisos 
of AW 11. The trial judge advocate is renamed the trial 
counsel, and the right of the accused to have a person 
requested by him act as defense counsel is subject to 
the availability of that person. See Article 38. 

Paragraph (1) of subdivision (b) inc~rporates 
the first proviso of AW 11, but the requirement that 
counsel be qualified as set forth therein is no longer 
subject to the exception allowed where such qualified 
persons are not available. Paragraph (2) of this sub­
division, the requirement that counsel be certified by 
The Judge Advocate General, is drawn from Art. 24(b) 
of the Proposed AGN. 

Subdivision (c) is based on the second proviso 
of AW 11. It is made applicable only to special courts­
martial, since the qualification requirements in sub­
division (b) with respect to counsel for gener~l courts­
martiel are not subject to exception. 
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The third proviso of AW 11, which has to do 
with the right of the accused to counsel of his own 
se1eqtion, is covered in Art~c1e 38, while the sixth 
proviso, which limits who may act 8S the staff judge 
advocate of the reviewing authority, is found in Article 
6. 

* * * * * 

"ART. 	 28. Appointment of Reporters and Interpreters. 

Under such regulations as the Secretary of the 

Department may prescribe, the convening authority of a 

court-martial or military commission or a court of inquiry 

shall have power to appoint a reporter, who shall record 

the proceedings of and testimony taken before such court L 

or commission. Under like regulations the convening 	
L 

authority 	of a court-martial, military commission, or 

court of inquiry may appoint an interpreter who shall 

interpret for the court or commission. I' 

References: 

(i 	 AW 115 
NC&B, sec. 361 

commentary: 

This Article is derived from AW 115. The power 
to appoint, however, has been shifted from the president 
of the court to the convening authority since the latter 
will have control of the available personnel. 

* * * * * 

"ART. 29. Absent and Additional Members. 

(a) No member of a general or special court­

martial shall be absent or excused after the accused has 
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been arraigned except for physical disability or as a 

result of a c~allenge or by order of the convening 

authority for good cause. 

(b) Whenever a general court-martial is reduced 

below five members, the trial shall not proceed unless 

the convening authority appoints new members sufficient 

in number to provide not less than five members. When 

such new members have been sworn, the trial may proceed 

after the recorded testimony of each witness previously 

examined has been read to the court in the presence of 

the law offiqer, the accused, and counsel. 

(c) Whenever a special court-martial is reduced 

below three members, the trial shall not proceed unless 

the convening authority appoints new members sufficient 

in number to provide not less than three members. When 

such U,ew members have been sworn, the trial shall proceed 

as if no evidence had previously oeen introduced, unless 

a verbatim record of the testimony of previously examin~d 

witnesses or a stipulation thereof is read to the court 

in the presence of the accused and counsel. 1I 

References: 

AGN Art. 46 

Proposed AGN,Art. 27 

MCM, par. 38 

NC&B, sec. 375-8 
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Commentary: 

This Article is based on Proposed AGN, Art. 
27 and limits the reasons for excusing members of 
general and special courts-martial. 

Subdivisions (b) and (c) specify the procedure
for replacing absent members of general and special courts­
martial. Where a complete transcript of the testimony is 
kept, only the record need be read to the new members. 
However, in special court-martial cases where a complete 
record is not kept, only such previous evidence as is 
stipulated by the parties may be deemed to have been 
introduced. 

New members are subject to challenge for cause 
and if the parties have not used their peremptory challenge~, 
are subject to peremptory challenge. 

* * * * * 
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Part VI. Pre-Trial Procedure 

"ART. 30. Charges and Specifications. 

(a) Charges and specifications shall be 

signed by a person subject to this Code under oat~ 

before an officer of the armed forces authorized tc 

administer oaths and shall state ­

(1) that the signer has personal 

knowledge of, or has investigated, the 

matters set forth therein; and 

(2) that the same are true in fact to 

+'he best of his knowledge and belief. 

(b) Upon the preferring of charges, the 

proper authority shall take immediate steps to determine 

what disposition should be made thereof in the interest 

of justice and discipline, and the person accused shall 

be informed of the charges against him as soon as 

practicable." 

References: 

AW 46a 
AGN Art. 43 

Commentary: 

This Article should ~e read in conjunction 
with Articles 31-35 which deal with procedures before 
trial.~ 

Subdivision (a) is derived from AW 46a and is 
new for the Navy. Subdivision (b) requires disposition 
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of the charges as soon as possible and provides for 
the notification of the accused. Article 98 makes it 
an offense to unnecessarily delay the disposition of 
a case. 

* * * * * 
"ART. 31. Compulsory Self-Incrimination Prohibited. 

(a) No person subject to this Code shall compel 

any person to incriminate himself or to answer any 

question the answer to which may tend to incriminate him. 

(b) No person subject to this Code shall interro­

gate, or request any statement from, an accused or a 

person suspected of an offense without first informing 

him of the nature of the accusation and advising him 

that he does not have to make any statement at all re­

garding the offense of which he is accused or suspected 

and that any statement made by him may be used as evi­

dence against him in a trial by court-martial. 

(c) No person subject to this Code shall compel 

any person to make a statement or produce evidence before 

or for use before any military tribunal if the statement 

or evidence is not material to the issue and may tend to 

degrade him. 

(d) Wo statement obtained from any person in 

violation of this Article or by any unlawful inducement 

shall be received in evidence against him in a trial by 

court-martial." 
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References: 

AW 24 

AGN Art. 42(c) 


commentary: 

Subdivision (a) extends the privilege against 
self-incrimination to all persons under all circum­
stances. Under present Army and Navy provisions only 
persons who are witnesses are specifically granted the 
privilege. Subdivision (b) broadens the comparable 
provision in AW 24 to protect not only persons who 
are accused of an offense but also those who are 
suspected of one. Subdivision (c) is similar to AW 24 
in that the privilege against self-degradation is 
granted to witnesses before a military tribunal and 
persons who make depositions for use before a military 
tribunal. It is made clear that this privilege cannot 
be invoked where the evidence is material to the issue 
where it might be crucial in the determination of the 
guilt or innocence of an accused. Subdivision (d) 
makes Statements or evidence obtained in violation of 
the first three subd!visions inadmissible only against 
the person from whom they were obtained. This conforms 
with the theory that the privilege against self-incrimi­
nation and self-degradation is a personal one. 

The intentional violation of any of the provisions 
of this Article constitutes an offense punishable under 
Article 98. 

It is unnecessary to provide in this Article 
that the failure of an accused to testify does not 
create a presumption against him. See Title 18, U.s.c. 
§ 3481. 

* * * * * 
"ART. 32. Investigation. 

(a) No charge or specification shall be 

referred to a general court-martial for trial until a 

thorough and impartial investigation of all the matters 

set forth therein has been made. This investigation 

shall include inquiries as to the truth of the matter 

set forth in the charges, form of charges, and the 

; 
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disposition which should be made of the case in the 

interest of justice and discipline. 

(b) The accused shall be advised of the 

charges against him and shall be permitted, upon his 

own request, to be represented at such investigation 

by civilian counsel if provided by him, or military 

counsel of his own selection if such counsel be 

reasonably available, or by counsel appointed by the 

officer exercising general court-martial jurisdiction 

over the command. At such investigat~on full 0ppOI·­

tunity shall be given to the accused to cross-examine 

witnesses against him if they are avallable and to 

present anything he may desire in his own behalf, 

either in defense or mitigation, and the investigating 

officer shall examine available witnesses requested 

by the accused. If the charges are forwarded after 

such investigation, they shall be accompanied by a 

statement of the substance of the testimony taken on 

both sides and a copy thereof shall be given to the 

accused. 

(c) If an investigation of the subject 

matter of an offense has been conducted prior to the 

time the accused is charged with the offense, and if 

the ac~used was present at such investigation and 

afforded t .e opportunities for representation, cross­

examination . and presentation prescribed in subdivision 

, 
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(b) of this Article, no further investigation of 

that charge is necessary under this Article unless 

it is demanded by the accused after he is informed 

of the charge. A demand for further investigation 

entitles the accused to recall witnesses for further 

cross-examination and to offer any new evidence in 

his own behalf. 

(d) The requirements of this Article 

shall be binding on all persons administering this 

Code, but failure to follow them in any case shall 

Qot constitute jurisdictional error." 

References: 

AW 46b 

Commentary: 

This Article is derived from AW 46b and 
is new to the Navy. Subdivision (c) is added to 
provide for a case where a court of inquiry or_other 
investigation has been held wherein the accused was 
afforded the rights required by subdivision (b). 

Subdivision (d) is added to prevent this 
Article from being construed as jurisdictional in 
a habeas corpus proceeding. Failure to conduct an 
investigation required by this Article would be 
grounds for reversal by a reviewing authority under 
the Code and an intentional failure to do so would be 
an offense under Article 98. 

*****. 
ItART. 33. Forwarding of Charges. 

When a person is held for trial by general 

court-martial, the commanding officer shall, within 
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ei~1t days after the accused is ordered into arrest or 


confinement, if practicable, forward the charges, 


together with the investigation and allied papers, tb 


the officer exercising general court-martial jurisdiction. 


If the same is not practicable, he shall report to such 


officer the reasons for delay." 


References: 

AW 46c 

Commentary: 

This Article is derived from AW 46c. 

* * * * * 
"ART. 34. 	 Advice of Staff Judge Advocate and Reference 

for Trial. 

(a) Before directing the trial of any charge 

by general court-martial, the convening authority shall 

refer it to his staff judge advocate or legal officer 

for consideration and advice. The convening authority 

shall not refer a charge to a general court-martia.1 for 

trial unless it has been found that the charge alleges 

an offense under this Code and is warranted by evidence 

indicated in the report of investigation. 

(b) If the charges or specifications are not 

formally correct or do not conform to the substance of 

the evidence contained in the report of the investigating 

officer, formal corrections, and such changes in the 
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charges and specifications as are needed to make them 

conform to the evidence may be made." 

References: 

AW 47b 

MCM, Par. 34(d) 


commentary: 

This Article is derived from AW 47b. Sub­
division (b) makes clear that in addition to formal 
corrections, changes in the charges may be made in 
order to make them conform to the evidence brought 
out in the investigation without requiring that new 
charges be drawn and sworn to. The MCM provides that 
if an essentially different offense is charged as a 
result of the investigation, the convening authority 
should direct a new investigation to allow the accused 
to exercise his privileges with respect to new or differ­
ent matter alleged. 

* * * * * 
"ART. 35. Service of Charges. 

The trial counsel to whom court-martial charges 

are referred for trial shall cause to be served upon the 

accused a copy of the charges upon which trial 1s to be 

had. In time of peace no person shall, against his 

objection, be brought to trial before a general court-

martial within a period of five days subsequent to the 

service of the charges upon him, or before a special 

court-martial within a period of three days subsequent 

to the service of the charges upon him.!! 
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References: 

AW 46(c) 

AGN Art. 43 

Proposed AGN, Art. 37 


Commentary: 

This Article is derived from AH 46(c) and is 
in accordance with present Navy practice. The period 
of three days between service of charges and trial by 
special court-martial is derived from Proposed AGN, 
Art. 37. 

* * * * * 
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Part VII. Trial Procedure. 

"ART. 36. President May Prescribe Rules. 

(a) The procedure, including modes of proof, 

in cases before courts-martial, courts of inquiry, 

military commisSions, and other military tribunals may 

be prescribed by the President by regulations which shall, 

so far as he deems practicable, apply the principles of 

law and the rules of evidence generally recognized in the 

trial of criminal cases in the United States District 

Courts, but which shall not be oontrary to or inconsist ­

ent with this Code. 

(b) All rules and regulations made in pursuance 

of this Article shall be reported to the Congress." 

References: 

AW 38 

AGN Arts. 34, 64{e) 

Proposed AGN, Art. 48 


Commentary: 

This Article is derived from NI'J 38. Proposed 
AGN, Art. 48 is similar except that the Secretary of 
the Navy would be authorized to prescribe rules instead 
of the President. 

* * * * * 
"ART. 37. Unlawfully Influencing Action of Court. 

No authority convening a general, special, or 

summary court-martial, nor any other commanding officer, 
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shall censure, repriman~ or admonish such court or 

any member, law officer" or counsel thereof, with 

respect to the findings or sentence adjudged by the 

court, or with respect to any other exercise of its 

or his functions in the conduct of the proceeding. No 

person subject to this Code shall attempt to coerce or, 

by any unauthorized means, influence the action of a 

court-martial or any other military tribunal or any 

member thereof, in reaching the findings or sentence 

in any case, or the action of any convening, approving, 

or reviewing authority with respect to his judicial 

acts. 1I 

References: 

AW 88 

Proposed AGN, Arts. 9(45), 39(j) 


Commentary: 

This Article incorporates the provisions of 
AW 88. In addition it prohibits the convening authority 
from influencing the law officer or counsel. This is 
similar to the Proposed AGN except that the Secretary 
of the Navy would control such coercion by regulation. 

This Article is not intended to preclude a 
reviewing authority from making fair comment on errors 
of the court in an opinion which is made in the course 
of review, or from returning a record for revision of 
errors, or from taking appropriate action when a member 
of a court has so misbehaved as to abandon his judicial 
responsibilities or duties. 

Article 98 of this Code would make violations 
of this Article an offense. 

* * * * * e ­
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"ART. 38. Duties of Trial Counsel and Defense Counsel • . 

(a) The trial counsel of a general or special 

court-martial shall prosecute in the name of the United 

states, and shall, under the direction of the court, 

prepare the record of the proceedings. 

(b) The accused shall have the right to be 

represented in his defens_e before a general or special 

court-martial by civilian oounsel if provided by him, 

or by military counsel of his own selection if reason­

ably available, or by the defense counsel duly appointed 

pursuant to Article 27. Should the accused have counsel 

of his own selection, the duly appointed defense counsel, 

and assistant defense counsel, if any, shall, if the 

accused so desires, act as his associate counsel; other­

wise they shall be excused by the president of the court. 

(c) In every court-martial proceeding, the 

defense counsel may, in the event of conviction, forward 

for attachment to the record of proceedings a brief of 

such matters as he feels should be considered in behalf 

of the accused on review, including any objection to the 

contents of the record which he may deem appropriate. 

(d) An assistant trial counsel of a general 

court-martial may, under the direction of the trial 

counselor when he is qualified to be a trial counsel 

as required by Article 27, perform any duty imposed by 

law, regul~tion, or the custom of the service upon the 
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trial counsel of the court. An assistant trial counsel 

of a special court-martial may perform any duty of the 

trial counsel. 

(e) An assistant defense counsel of a 

general or special court-martial may, under the di.rection 

of the defense counselor when he is qualified to be the 

defense counsel as required by Article 27, perform any 

duty imposed by law, regulation, or the custom of the 

service upon counsel for the accused.1! 

References: 

AW 11, 17, 116. 

Proposed AGN, Arts. 18(b), 18(c), 24(b), 38 


Comrnent8.ry: 

Subdivisioris (a) and (b) are derived from 
A\'l 17 a,nd A1.1 11. 

Subdivision (c): A similar provision appearing 
in the proposed AGN, Art. 78, made it mandatory for 
defense counsel either to submit a brief of such matters 
as he felt should be considered on review or a statement 
setting forth his reasons for not so doing. This pro­
vision was not adopted because it was felt that if the 
latter alternative were chosen it might actually prejudice 
the accused on review. The permissive provision is in­
sel'ted in the Code to encourage defense counsel to submit 
briefs in appropriate cases. 

Subdivisions (d) and (e ) are derived from 
AW 116. Stricter requirements governing the circumstances 
under which assistant counsel may act independently of 
the trial counselor defense counsel are imposed in order 
to maintain the quality of counsel and to protect the 
accused. 

* * * * * 

http:Comrnent8.ry
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"ART. 39. Sessions. 

Whenever a general or special court-martial 

....,• is to deliberate or vote, only the members of the 

court shall be present. After a general court-martial 

has finally voted on the findings, the court may re­

quest the law officer and the reporter to appear 

before the court to put the findings in proper form, 

and such proceedings shall be on the record. All 

other proceedings, including any other consultation 

of the court with counselor the law officer shall be 

made a part of the record and be in the presence of 

the accused, the defense counsel, the trial counsel, 

and in general court-martial cases, the law officer." 

-.. References: 

AW 8, 30 
NC&B, secs. 373, 402 

Commentary: 

This Article expands the provisions of AW 30 
to require the presence of all parties and the law 
officer except when the members of the court retire 
to vote or deliberate, or when . the law officer is to 
record the findings. In the latter case, the reporter 
is to accompany the law officer and a verbatim transoript 
of the proceedings is to be kept. The Article also 
prohibits the court from consulting with either the 
trial counsel, counsel for the accused, or the law 
officer in the absence of the others. The requirement 

... of AW 8 that no evidence be received in the absence 
of the law officer is extended in that the law officer 

~ must be present at all times except when the members 
are to vote or deliberate. The law officer is not a


" 'member" of the court and is not to be present during

- deliberations or voting. See Article 26.
• e 
-< * * * * * 
'" 
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"ART. 40. Continuances. 

A court-martial may, for reasonable cause, 

grant a continuance to any party for such time and 

as often as may appear to be just." 

References: 

AW 20 
Proposed AGN, Art. 37 

Conunentary: 

This Article follows the present Army and 
Navy provisions. 

* * * * * 
"ART. 41. Challenges. 

(a) Members of a general )r special court-martial 

and the law officer of a general court-martial may be 

challenged by the accused or the trial c~unsel for cause 

stated to the court. The court shall determine the 

relevancy and validity of challenges for cause, and 

shall not receive a challenge to more than one person 

at a time. Challenges by the trial counsel shall 

ordinarily be presented and decided before those by the 

accused are offered. 

(b) The accused and trial counsel shall each 

be entitled to one peremptory challenge, but the law 

officer shall not be challenged except for cause." 

.. 
• 

e­
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References: 

AW 18 . 

Proposed AGN, Arts. 19, 24(b), 25 
..- Commentary: 

This Article adopts present Army and Navy pro­
visions except that the Navy has not heretofore permitted 
a peremptory challenge. 

* * * * * 

"ART. 42. Oaths. 

(a) The law officer, all interpreters, and, in 

general and special courts-martial, the members, the trial 

counsel, 	assistant trial counsel" the defense counsel, assis­

tant defense counsel, and the reporter .shall take an oath or 

affirmation in the presence of the accused to perform their 

~ duties faithfully. 

(b) All witnesses before courts-martial shall ' be " 

examined 	on oath or affirmation." 

References: 

AW 19 
AGN Arts. 28, 40, 41 
Proposed AGN, Arts. 19, 25 

• Commentary: 

This Article requires that officials and 
clerical assistants of general and special courts­
martial be sworn. The oaths are not specified in the 
Code as it is felt that the language of the oaths is 
suitable matter for regulations. 

rhe Article aoes not require the court to be 
resworn in every case. The language would allow a court 

1. 	 to be sworn once a day where there is to be more than 
one trial, if the accused in each trial is present at 
the time that the court is initially sworn. 

* * * * * .. 
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"ART. 43. Sta.tute of Limitations. 

(a) A person charged with de~ertion or absence 

without leave in time of war, or with aiding the enemy, 

mutiny, or murder, may be tried and punished at any time 

without limitation. 

(b) Except as otherwise provided in this Article, 

a person charged witn desertion ~n time of peace or any 

of the offenses punishable under Articles 119 through 

132 i~c1usive shall not be liable to be tried by court­

martial if the offense was committed more than three years 

before the receipt of sworn charges and specifications by 

an officer exercising sunnnary court-martial jurisdiction 

over the ·command. 

' (c) Except as otherwise provided in this Article, 

a person charged with any offense shall not be liable to . 

be tried by court-martial or punished under Article 15 

if ~he offense was committed more than two year~ before 

the ~eceipt of sworn charges and specifications by an 

officer exercising summary court-martial jurisdiction 

over the command or before the imposition of punishment 

under P~tic1e 15. 

(d) Periods in which the accused was absent 

from territory in which the United states has the 

authority to apprehend him, or in the custody of civil 

authorities,. orin the hands of the enemy, shall be ex­

cluded in computing the period of limitation prescribed • 

in this Article. 
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(e) In the case of any offense the trial of 

which in time of war is certified to the President by 

the Secretary of the Department to be detrimental to 

the prosecutton of the war or inimical ~o the national 

securl~~, the period of limitation prescribed in this 

Ar~ic1e snall be extended to six months after the termi­

nation of hostilities as proclaimed by the President or 

by a joint resolution of Congress. 

(f) When the United States is at war, the running 

of any statute of limitations applicable to any offense 

(1) ·involving fraud or attempted fraud 

against the United States or any ag~ncy thereof 

in any manner, .whether by conspiracy or not; or 

(2) .committed in connection with the 

acquisition, care, handling, custody, control or 

disposition of any real or personal property of 

United States; or 

(3) committed in connection with the nego­

' tiation, procurement, award~ performance, pa~ent 

for, interim financing, cance11ation~ or other 

termination or settlement, of any contract, sub­

contract or purchase order which is connected 

with or related to the prosecution of the war, 

or with any disposition of termination inventory 

by any war contractor or Government agency; 

shall be suspended un~i1 three years after the termination 



of hostilities as proclaimed by the President or by a joint 

resolution of Congress." 

References: 

AW 39 
Proposed AGN, Art. 5{b) 
Title 18, USC, § 3287 (1948), (Wartime suspension 
of limitations) 

Commentary: 

Subdivision (a): Adopted from AW 39 and Pro­

posed AGN, Art. 5{b). "Aiding the enemy" is added to 

the list of offenses which may be tried and punished at 

any time. 


Subdivision (b): Adopted from AW 39. The time 
when the period of limitation will stop running is changed 
from the "Dime of arraignment to the time sworn charges 
and specifications are received by an officer exercising 
summary court-martial jurisdiction over the command. 

- This provision is considered preferable to the more in­
definite provision in Av.T 39 that the statute is to11ed 
when "by reason of some manifest impediment the accu::;ed 
shall not have been amenable to military justice." 

Subdivision (c): Thi~ covers all other 

offenses. The period of limitation is made applicable 

to trials by court-martia.l and to punishment by a 

commanding officer. 


Subdivision (d): The language used in the 

second proviso of Avl 39 is changed because of its in­

definiteness. The clauses "in the custody of civil 

authorities II and "in the hands of the enerny" are adopted 

from Navy proposals. 


Subdivision (e): Adopted from AW 39. 

Subdivision {f~: Incorporates the provision 

in Title 18, U.S.C. § 3207, which otherwise might not 

be applicable to court-martial cases. 


***,*- * 

r 

'" 

a 
~ 



"ART. 44. Former Jeopardy. 

No person shall, without his consent, be tried 

a second time for the same offense; but no proceeding 

in which an accused has been found guilty by a court-

martial upon any charge or specification shall be held 

to be a trial in the sense of this Article until the 

finding of guilty has become final after review of the 

case has been fully completed." 

References: 


AW 40 

NC&B, sec. 408 

Commentary: 

This Article is derived from the first paragraph 
of AW 40. The second paragraph of AW 40 is covered in 
Article 62 of this Code. 

* * * * * 
"ART. 45. Pleas of the Accused. 

(a) If an accused arraigned before a court­

martial makes any irregular pleading, or after a plea 

of guilty sets up matter inconsistent with the plea, or 

if it appears that he has entered the plea of guilty 

improvidently or through lack of understanding of its 

meaning and effect, or if he fails or refuses to plead, 

a plea of not guilty shall be entered in the record, and 

the court shall proceed as though he had pleaded not 
J 

guilty.,.. 
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(b) A plea ef guilty 'by the accused shall 

net be received in a capital case." 

References: 

AW 21 

NC&B, secs. 413, 416, 417 


Cemmentary: 

Subdivisien (e,): Drawn frem present Army 
and Navy previsiens, except fer the previsien fer enter­
ing the plea ef net guilty in the recerd, which is new. 
The questien whether the plea ef net guilty sheuld be 
entered, in the situatiens cevered in this subdivisien, 
will be treated as an interlecutery questien, accerding 
to. the precedure prescribed in Art: 51 ef this Cede. 

It is net intended that a plea ef net guilty 
to. the effense charged, but guilty to. a lesser included 
effense, will be an irregular pleading within the 
meaning ef this Article. 

Subdivisien (b) is new but enunciates a rule 
new fellewed by the Army, and, as to. certain capital , 
effenses, by the Navy. 

The previsiens ef this Article will be 
supplemented by regulatiens issued by the President. 
It is centemplated that the recemmendatiens ef the 
Keeffe Beard as to. the precedure to. be fellewed by a 
ceurt-martial when a plea ef guilty is entered will be 
adepted. The prepesed precedure is as fellews (See 
Keeffe Repert, p. 142): 

(1) In general and special court-martial 
cases, the plea sheuld be received enly after 
the accused has had an eppertunity to. censult 
with ceunsel appeinted fer er selected by 
him. If the accused has refused ceunsel, the 
plea sheuld net be received. 

(2) In every case the meaning and effect 
ef a plea ef guilty sheuld be explained to. 
the accused (by the law efficer ef a general 

\.. 

ceurt-martial; by the president ef a special 
ceurt-martial; by the summary court), such 
explanatien to. include the fellowing: 
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(a) That the plea admits the offense 
as char~ed (or in a lesser degree, if so 
pleaded), and makes conviction mandatory. 

(b) The sentence which may be imposeg. 

(c) That unless the accused admits 
doing the acts charged, a plea of guilty 
will not be accepted. 

(3) The question whether the plea will be 
received will be treated as an interlocutory 
question. 

(4) The explanation made and the accused's 
reply thereto should be set forth in the record 
of trial exactly as given. 

It is also contemplated that the regulations 
will provide that the law officer or the court shall explain 
the meaning of any special defenses or objections which 
may appear to be available to the accused, in any case in 
which he is not represented by counsel, and shall advise 
him of his right to make them, both as to the offense 
charged and lesser inc·J:uded offenses, before pleading to 
the general issue. 

The provisions contained in Chapter XIII of the 
Manual for Courts-Martial, U. S. Army, 1949, dealing with 
the procedure for raising special defenses and objections 
by motion~ were considered by the Ad Hoc Committee in 
connection with this Article and approved as a sound 
basis for similar provisions to appear in the new regula­
tions. The Ad Hoc Committee also considered, and approved, 
the provisions in the 1949 Manual for Courts-Martial re­
quiring that if it appears from the charges that the 
statute of Limitations has run against an offense, or 
in the case of a continuing offense, a part of an offense 
charged, the court will bring the matter to the attention 
of the accused and advise him of his right to assert the 
statute. If the accused pleads guilty to a lesser in­
cluded offense against which the statute of Limitations 
has apparently run, the court will advise the accused 
of his right to interpose the statute in bar of trial 
and punishment as to that offense. Similarly, at the 
time the court is making its findings, if by exceptions 
and substitutions the accused is found guilty of a 
lesser included offense, to which he has not entered any 
plea, the court will advise him in open court of his 
right to avail himself of the statute in bar of punish­
ment. 

it * * * * 
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"ART. 46. Opportunity to Obtain Witnesses and Other 
EvIdence. 

The trial counsel, defense counsel, and the 

court-martial shall have equal opportunity to obtain 

witnesses and other evidence in accordance with such 

regulations as the President may prescribe. Process 

issued in court-martial cases to compel witnesses to 

appear and testify and to compel the production of 

other evidence shall be similar to that which courts of 

the United states having criminal Jurisdiction may law­

fully issue and shall run to any part of the United 

states, its Territories, and possessions." 

References: 

AW 22 

AGN Art. 42(b}

Proposed AGN, Art. 35. 


commentary: 

This Article is based on AW 22 and Proposed
AGN, Art. 35. The first sentence of the Article is in­
tended to insure equality between the parties in Recuring
witnesses. 

It is felt appropriate to leave the mechanical 
details as to the issuance of process to regulation. 

* * * * * 
"ART. 47. Refusal to Appear or Testify. 

(a) Every person not subject to this Code who ­

(1) has been duly subpoenaed to appear as 

a witness before any court-martial, military 
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-e 

commission, court of inquiry, or any other 

military court or board, or before any 

military or civil officer designated to take 

a deposition to be read in evidence before 

such court, commission or board; and 

(2) has been duly paid or tendered the 

fees and mileage of a witness at the rates 

allowed to witnesses attending the courts of 

the United states; and 

(3) willfully neglects or refuses to 

appear, or refuses to qualify as a witness 

or to testify or to produce any evidence 

which such person may have been legally sub­

poenaed to produce; 

shall be deemed guilty of an offense against the United 

States. 

(b) Any person who commits an offense denounced 

by this Article shall be tried on information in a United 

states District Court or in a court of original criminal 

jurisdiction in any of the territorial possessions of 

the United States, and jurisdiction is hereby conferred 

upon such courts for such purpose. Upon conviction, such 

persons shall be punished by a fine of not more than $500, 

or imprisonment for a period not exceeding six months, or 

both. 

(c) It shall be the duty of the United States 
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district attorney or the officer prosecuting for the 

Government in any such court of original criminal juris­

diction, upon the certification of the facts to him by 

the military court, commission, court of inquiry, or 

board, to file an information against and prosecute any 

person violating this Article. 

(d) The fees and mileage of witnesses shall 

be advanced or paid out of the appropriations for the 

compensation of witnesses." 

References: 

AW 23 

AGN Art. 42(c)

Proposed AGN, Art. 35(b) 


commentary: 

This Article is derived fro~AW 23. Proposed
AGN, Art. 35(c) is similar. The proviso in AW 23 making 
certain offenses in Title 18, U.S.C. applicable to pro­
ceedings before courts-martial is omitted, since the 
language of Title 18 includes the important offenses 
against military justice; such as 
judicial officers. See Title 18, 

perjury and bribery of 
u.s.c. AA 206, 210, 

1621, 1622 (1948). 

* * * * * 
"ART. 48. contempts. 

A court-martial, provost court, or military 

commission may punish for contempt any person who uses 

any menacing words, signs, or gestures in its presence, 

or who disturbs its proceedings by any riot or disorder. 

Such punishment shall not exceed confinement for 30 days 

" 
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or a fine of $100, or both." 

References: 

AW 32 

AGN Art. 42(a)

Proposed AGN, Art. 35 


commentary: 

This Article is derived from AW 32. The 
Proposed AGN, Art. 35 would require contempts by persons 
not subject to this Code to be tried in civil courts. It 
is felt essential to the proper functioning of a court, 
however, that it have direct control over the conduct of 
persons appearing before it. 

* * * * * 
"ART. 49. Depositions. 

(a) At any time after charges have been signed 

as provided in Article 30, any party may take oral or 

written depositions unless an authority competent to con­

vene a court-martial for the trial of such charg~forbids 

it for good cause. If a deposition is to be taken before 

charges are referred for trial, such an authority may 

designate officers to represent the proseeution and the 

defense and may authorize such officers to take the depo­

sition of any witness. 

(b) The party at whose instance a deposition 

is to be taken shall give to every other party reasonable 

written notice of the time and place for taking the depo­

sition. 

(c) Depositions may be .taken before and authen­

ticated by any military or civil officer authorized by the 
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laws of the United States or by the laws of the place 

where the deposition is taken to administer oaths. 

(d) A duly authenticated deposition taken 

upon reasonable notice to the other party, so far as 

otherwise admissible under the rules of eVidence, may 

be read in evidence before any military court or 

commission in any case not capital, or in any proceeding 

before a court of inquiry or military board, if it appears ­

(1) that the witness resides, or is beyond 

the State, Territory, or District in which the 

court, commission, or board is ordered to sit, 

or beyond the distance of one hundred miles 

from the place of trial or hearing; or 

(2) that the witness by reason of death, 

age, sickness, bodily infirmity, imprisonment, 

military necessity, non-amenability to process, 

or other reasonable cause, is unable or refuses 

to appear and testify in person at the place of 

trial or hearing; or 

(3) that the present whereabouts of the 

witness is unknown. 

(e) Test~ony by deposition may be adduced by 

the defense in capital cases. 

(f) A deposition may be read in evidence in 

any case in which the death penalty 1s authorized by law 
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but is not mandatory, whenever the convening authority 

shall have directed that the case be treated as not 

capital, and in such a case a sentence of death may not 

be adjudged uy the court-martia1." 

References: 

k'll 25, 26 

Proposed AGN, Art. 36 


commentar;r: 

Subdivision (a) is derived from the third proviso 
of AW 25. The first" sentence is new in that it permits 
any party to take a deposition after charges are signed 
unless an officer with authority to convene a court-martial 
for the trial of such charges forbids it for good cause. 
When such an authority is to designate officers to take 
depositions, he should consult the accused prior to desig­
nating an officer to represent the accused, or if the 
accused has counsel representing him in other pre-trial 
matters, such counsel should be designated to represent 
the accused if available. 

Subdivision (b) conforms to present practice 
in all services. 

Subdivision (c) is derived from AW 26 and con­
forms to present Navy practice. 

Subdivision (d) is derived from AW 25 and 
Proposed AGN, Art. 26. The admissibility of a deposition 
is made dependent upon the need for its use at the time 
of trial. The same rules of evidence apply to testimony 
in depositions as apply to oral testimony. 

Subdivisions (e) and (f) are derived from AW 25. 
The Proposed AGN does not contain similar provisions. 

* * * * * 
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"ART. 50. 

(a) . In any case not capital and not extending 

to the dismissal of an officer, the sworn testimony, 

contained in the duly authenticated record of proceedings 

of a court of inquiry, of a person whose oral testimony 

cannot be obtained, may, if otherwise admissible, be 

read in evidence by any party before a court-martial or 

military cOJlh'llission if the accused was a party and was 

accorded the rights of an accused when before the court 

of inquiry or if the accused consents to the introduction 

of such evidence. 

(b) Such testimony may be read in evidence 

only by the defense in capital cases or cases extending 

to the dismissal of an officer. 

(c) Such testimony may also be read in evidence 

before a court of inquiry or a military board." 

References: 

AW 27 

AGN, Art. 60 

Proposed AGN, Art. 44 


Commentary: 

This Article is derived from AW 27 and is 
similar to present Navy practice. As to parties before 
courts of inquiry, see Article l35(c). 

The effect of the use of the words "not capital 
and not extending to the dismissal of an officer" is that 
if the prosecution uses the record of a court of inquiry 

Admissibility of Records o_f. Courts of Inquiry. 
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to prove part of the allegations in one specification,
neither death nor dismissal may be adjudged as a result 
of a conviction under that specification. The intro­
duction of the record of a court of inquiry by the defense 
shall not affect the punishment which may be adjudged. 

* * * * * 
"ART. 51. Voting and Rulings. 

(a) Voting by members of a general or special 

court-martial upon questions of challenge, on the findings, 

and on the sentence shall be by secret written ballot. 

The junior member of the court shall in each case count 

the votes, which count shall be checked by the president, 

who shall forthwith announce the result of the ballot to 

the members of the court; 

(b) The law officer of a general court-martial 

and the president of a special court-martial shall rule 

upon interlocutory questions, other than challenge, aris­

ing during the proceedings. Any such ruling made by the 

law officer of a general court-martial upon any inter­

locutory question other than a motion for a finding of 

not guilty, or the question of accused t s sanity', shall 

be final and shall constitute the ruling of the courtj 

but the law officer may change any such ruling at any 

time during the trial. Unless such ruling be final, if 

any member objects thereto, the court shall be cleared and 

closed and the question decided by a vote as provided in 

Article 52, viva voce, beginning with the junior in rank. 
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(c) Before a vote is taken on the findings, 

the law officer of a general court-martial and the 

president of a special court-martial shall, in the 

presence of the accused and counsel, instruct the court 

as to the elements of the offense and charge the court ­

(1) that the accused must be presumed-............ ~ 

to be innocent until his guilt 

by legal and competent evidence beyond,.... -­
reasonable doubt; 

(2) that in the case being conSidered, 

if there is a reasonable doubt as to the guilt 

of the accused, the doubt shall be resolved in 

favor of the accused and he shall be acquitted; 

(3) that if there is a reasonable doubt 

as to the degree of guilt, the finding must be 

in a lower degree as to which there is no such 

doubt; and 

(4) that the burden of proof to establish 

the guilt of the accused beyond reasonable 

doubt is upon the Government." 

References: 

AW 31 
Proposed AGN, Art. 24 
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Commentary: 

This article is derived from AW3l. The 
provision of AW 31 allowing the law officer to consult 
with the court before making a ruling is deleted. In 
subdivision (c) the law officer and the president of a 
special court-martial are required to instruct the 
court as to the elements of the offense in addition to 
those matters specified in AW 31. 

The Proposed AGN does not require a secret 
written ballot. but does require the law officer to 
instruct the court as to the elements of the offense. 

* * * * * 
"ART. 52. Number of Votes Required. 

(a) (1) No person shall be convicted of an 

offense for which the death penalty is made mandatory by 

law, except by the concurrence of all the members of the 

court-martial present at the time the vote is taken. 

(2) No person shall be convict~d of any 

other offense, except by the concurrence of two-thirds 

of the members present at the time the vote is taken. 

(b)(l) No person shall be sentenced to suffer 

death, except by the concurrence of all the members of 

the court-martial present at the time the vote is taken 

and for an offense in this Code made expressly punishable 

by death. 

(2) No person shall be sentenced to life 

imprisonment or to confinement in excess of ten years, 

except by the concurrence of three-fourths of the members 

present at the time the vote is taken. 
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(3) All other sentences shall be deter­

mined by the concurrence of two-thirds of the members 

present at the time the vote is taken. 

(c) All oth~r questions to be decided by 

the members of a general or special court-martial 

shall be determined by a majority vote. A tie vote on 

a challenge shall disqualify the member challenged. A 

tie vote on a motion for a finding of not guilty or on 

a question of the accused's sanity shall be a determina­

tion against the accused. A tie vote on any other 

question shall be a determination in favor of the accused." 

References: 

AW 43 
AGN Art. 50 
Proposed AGN, Art. 28 

Commentary: 

This Article is derived from AW 43. Proposea
AGN, Art. 28 would require only a majority vote to con­
vict of any offense, but is the same as AW 43 as to the 
number of votes required for sentences. 

Paragraph (3) of subdivision (b) clarifies 
AW 43 as to the number of votes required for a sentence 
which does not extend to death or imprisonment in excess 
of ten years. 

Subdivision (c) clarifies the method for deter­
mination of issues to be decided by a majority vote when 
the vote is tied. It is felt that a tie vote on a 
challenge should disqualify the person challenged regard­
less of whether the challenge is by the prosecution or 
by the defense. It is also felt that a motion for a 
finding of not guilty and the question of the accused's 
sanity should not be decided by a tie vote as these are 
considered again in the vote on the findings. All other 
tie votes are determined in favor of the accused. 

* * * * * 
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"ART. 53. Court to Announce Action. 

Every court-martial shall announce its findings 

and sentence to the parties as soon as determined . " 

References: 

AW 29 
Proposed AGN, Art. 28 

Commentary: 

This Article is derived from Proposed AGN, 
Art~ 28 and requires the trial counsel, the accused, 
and the defense counsel to be informed of the findings
and sentence as soon as the sentence is determined. The 
findings may be announced as soon as they are determined 
if it is believed appropriate to do so. AW 29 requires 
an acquittal to be announced, but leaves the announcement 
of the sentence and findings of guilty to the discretion 
of the court. It is felt appropriate, however, that the 
accused and his counsel be informed as to the outcome 
of the trial as soon as the results are determined. 

* * * * * 
"ART. 54. Record of Trial. 

(a) Each general court-martial shall keep a 

separate record of the proceedings of the trial of each 

case brought before it, and such record shall be authenti ­

cated by the signature of the president and the law 

officer. In case the record cannot be authenticated by 

either the president or the law officer, by reason of 

the death, disability or absence of such officer, it 

shall be signed by a member in lieu of him. If both 

the president and the law officer are unavailable for 

such rea~ons, the record shall be authenticated by two 

members. 
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(b) Each special and summary court-martial 

shall keep a separate record of the proceedings in each 

case, which record shall contain such matter and be 

authenticated in such manner as may be required by 

regulations which the Pres:i.dent may prescribe. 

(c) A copy of the record of the proceedings 

of each general and special court-martial shall be given 

to the accused as soon as' authenticated." 

References: 

AW 33, 34, 111 
AGN Arts. 34, 64 
Proposed AGN, Arts . . 16(e), 21, 29 

commentary: 

Subdivision (a) contains provision similar to 
those of Proposed AGN, Art. 29, but differs from AW 33 
i n that the law officer and the president authenticate 
the record of a general court-martial. AW 33 requires 
t he , t rial counsel and president to authenticate the 
record. It is i ntended t hat records of general courts­
mart ial shall contain a verbatim transcript of the pro­
ceedings. 

Subdivision (b)is derived from AW 34. This 
Art i cle is subject to the provision of Article 19 which 
requires a con~lete record to be kept in cases where a 
bad conduct discharge is adjudged. 

Subdivision (c) ~s new. Under AW 111 a copy
of a general court-martial record is given to the accused 
if he demands it. Under Navy practice, the accused is 
automatically given a copy of the record of a general
couI't-martial. This Article goes further in that a copy
of the record of a general or special court-martial is 
required to be given to the accused. It is felt to be 
appropriate that the accused should have a copy of such 
records for his personal use. If such records contain 
classified matter, means of safekeeping should be provided. 

* * * * * 
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Part VIII. Sentences. 

"ART. 55. Cruel and Unusual Punishments Prohibited. 

" Punishment by flogging, or by branding, 

marking, or tattooing on the body, or any other cruel 

or unusual punishment, shall not be adjudged by any 

court-martial or inflicted upon any person subject to 

this Code. The use of irons, single or double, except 

for the purpose of safe custody, is prohibited." 

References: 

AW 41 
Proposed AGN, Art. 31 

Commentary: 

This Article incorporates present Army and 
Navy provisions. 

* * * * * 

"ART. 56 . Maximum Limits. 

The punishment which a court-martial may direct 

for an offense shall not exceed such limits as the 

President may prescribe for that offense." 

References: 

AW 45 
Proposed AGN, Art. 33(b) 

Commentary: 

This Article authorizes the President to 
establish maximum limits of punishment for any offense, 
except one for which a mandatory punishment has been 
prescribed. 

* * * * * 
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"ART. 57. Effective Date of Sentences. 

(a) Whenever a sentence of a 

as lawfully adjudged and approved includes a 

of payor allowances in addition to confinement not 

suspended, the forfeiture may apply to payor allol'lances 

becoming due on or after the date such sentence is 

approved by the convening authority. 

extend to any payor allowances accrued before such date. 

(b) Any period of confinement not suspended 

included in a sentence of a court-martial shall begin 

to run from the date the sentence is adjudged by the 

court-martial. '­

(c) All other sentences of courts-martial 

shall become effective on the date ordered executed." 

References: 

AW 16, 47(d) 
Proposed AGN, Art. 39 

Commentary: 

This Article is new. Subdivision (a) prohibits
the forfeiture of payor allowances becoming due before 
the date of approval by the convening authority. Former­
ly an Army court-martial sentence could forfeit such 
earnings. In addition, subdivision (a) permits the for­
feiture of pay and allowances becoming due after the date 
of approval by the convening authority but before the 
date of final approval by the Secretary, where such final 
approval is necessary. It is felt appropriate that where 
an accused is sentenced to both forfeiture and confinement, 
the forfeiture should reach all pay becoming due while the 
accused is in confinement awaiting final approval of the 
sentence. Under Article 71 such pay cannot be taken until 
the sentence is ordered executed after any such required
final approval. 
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Subdivision (b) requires a sentence of confine­
ment to begin to run on the date that it is adjudged even 
though the accused is not actually in confinement, unless 
the sentence is suspended. 

AW 16 has been held to prohibit the forfeiture 
of pay of an accused until the sentence has been finally
approved. This has resulted in a prisoner under sentence 
of a court-martial drawing full pay until a dismissal or 
discharge is finally approved. The Proposed Navy AGN 
would make all sentences of forfeiture or confinement 
effective as soon as adjudged. 

* ... * ... * 
"ART. 58. Execution of Confinement. 

(a) ~nder such instructions as the Department 

concerned may prescribe, any sentence of confinement 

adjudged by a court-martial or other military tribunal, 

whether or not such sentence includes discharge or dismissal, 

and whether or not such discharge or dismissal has been 

executed, may be carried into execution by confinement in 

any place of confinement under the control of any of the 

armed forces, or in any penal or correctional institution 

under the control of the United States, or which the 

United States may be allowed to use; and persons so con­

fined in a penal or correctional institution not under 

th'e control of one of the armed forces shall be subject 

to the same discipline and treatment as persons confined 

or committed by the courts of the United States or of 

the State, Territory, District or place in which the in­

stitution is situated. 

(b) The omission of the words "hard labor" 

in any sentence of a court-martial adjudging confinement 
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shall not be construed as depriving the authority execut­

ing such sentence of the pO\,ler to require hard labor as 

a part of the punishment." 

References: 

AW 37, 42 

AGN Art. 7 


commentary: 

Subdivision (a) is derived from AGN Art. 7 
which permits the Navy to transfer court-martial prisoners " 

to institutions under the control of the Department of 
Justice. The Navy has found this practice to be bene­
ficial both to the service and to the prisoner. Both the 
Army and Navy officers in charge of correctional policies
recommend the adoption of subdivision (a). It is the 
policy of the armed forces to segregate youthful and 
rehabilitable prisoners from the hardened criminals and 
incorrigibles and to provide for the maximum rehabilita­
tion of prisoners for the purpose of restoration to duty 
or successful adjustment in civil life. However, due to 
lack of facilities and personnel with long and continuous 
experience in the highly technical and specialized phases 
of penology, the armed forces have serious handicaps in 
dealing with prisoners with long civilian criminal records, 
criminal psychopaths, sex deviates, violent incorrigibles
and other prisoners requiring special treatment. The 
Army in operating under AW 42 has met with great diffi ­
culty in segregating the varied types of prisoners and 
in giving them special:J.zed treatment. It is felt that 
the rehabilitation of pr:tsoners who create special prob­
lems could be expedited by transferring them to the highly
specialized institutions under control of the Department
of Justice, which range from training schools and reform­
atories to major penitentiaries and provide for the treat­
ment of prisoners according to their needs. 

From past experience, the services have found 
that the type of treatment suited for individuals does 
not depend on the type of offense or on the length of 
the sentence. Many of the prisoners who cause special
problems in disciplinary barracks are those convicted 
of military offenses, such as AWOL or desertion. 
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Subdivision (b) incorporates the second 
proviso of AW 37 and conforms to present Navy practice. 

* * * * * 

f 
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Part IX. Review of ·Courts-Martial. 

"ART. 59. Error of Law; Lesser Included Offense. 

(a) A finding or sentence of a court-martial 

shall not be held incorrect on the ground of an error 

of law unless the error materially prejudices the sub­

stantial rights of the accused. 

(b) Any reviewing authority with the power 

to approve Or affirm a finding of guilty may approve or 

affirm, instead, so much of the finding as includes a 

lesser included offense." 

References: 

AW 37, 47(f), 49(a) 

. Proposed AGN, Art. 39(d), (e) 

NC&B, se€ -. 472 


Commentary: 

Subdivision (a) is adapted from AW 37. In 
light of certain new procedural requirements in this 
Code, such as the requirement that the law officer of . L. 

a general court-martial instruct the court as to the 
elements of the offense, this subdivision is an extremely
important one and should be given full force and effect. 
On the matter of technical errors NC&B sec. 472 contains 
the follOl'ling statement: "If there has been no mis­
carriage of Justice, the finding of the court should not 
be set aside or a new trial granted because of technical 
errors or defects which do not affect the substantial 
rights of the accused." 

Subdivision (b) is taken from AW 47(f), 49(a) 
and , Art. 39(d), (e) of the Proposed AGN. MCM par. 7$(c)
defines a lesser included offense as follows: "The test 
as to whether an offense found is necessarily included 
in that charged is that it is included 'only if it is 
necessary in proving the offense charged to prove all the 
elements of the offense found." 

* * * * * 
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"ART. 60. Initial Action on the Reco!'d. 

After every trial by court-martial the record 

shall be forwarded to the convening authority, and 

action thereon may .be taken by the officer who convened 

the court, an officer commanding for ' the time being, a 

successor in command, .or by any officer exercising 

general court-martial jurisdiction."-"-, , .'r" 

References: 

AW 35, 47(e)
NC&:B, sec. 479 

Conunentary: 

This Article is taken principally fro~ AW 47(e). 
There is no similar provision in the AGN, but NC&B, sec. · 
479 provides that the reviewing power vests in the offic~, 
not the person, of the authority so acting. 

* * * * * 
"ART. 61. Same - General Court-Martial Records. 

The convening authority shall refer the record 

of every general court-martial to his staff judge advocate 

or legal officer, who shall submit his written opinion 

thereon to the cOll""ening authority. If the final action 
II" 

of the court has resulted in an acquittal of all charges 

and specifications, the opinion shall be limited to 

questions of jurisdiction a,nd shall be forwarded with the 

record to The Judge Advocate General of the armed force 

of which the accused is a member." 

L.. 
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References: 

AW 35, 47(c) 

commentary: 

This Article is drawn principally from AW 47{c). 
The requirement that the convening authority refer the 
record to his staff judge advocate or legal officer is 
new for the Navy. The requirement that the staff judge
advocate or legal offic r write an opinion on the juris­
diction of the court in ases of acquittal conforms to 
present Army practice. e Artic1~ 65 with reference 
to opinions and records cases where there is -a finding 
of guilty. 

"ART. 62. Reconsideration and Revision. 

(a) If a case before a court-martial has been 

dismissed on motion and the ruling does not amount to a 

finding of not guilty, the convening authority may return 

the record to the court for reconsideration of the ruling 

and any further appropriate action. 

(b) Where there is an apparent error or omission 

in the record or where the record shows improper action 

by a court-martial with respect to a finding or sentence 

which can be rectified without material prejudice to the 

substantial rights of the accused, the convening authority 

may return the record to the court for appropriate action. 

In no case, however, may the record be returned -­

(1) for reconsideration of a finding of 

not guilty or a ruling which amounts to a fInding 

of not guilty; or 

,-­

'to 

.-
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(2) for increasing the severity of the 

sentence unless the sentence prescribed for 

the offense is mandatory." 

References: 

AW 40 
Proposed AGN Art. 39(i)
MCM, pars. 64(f), 83, 87(b)
NC&B, secs. 410, 458-468 

commentary: 

No provision similar to subdivision (a)is
found in either the AW or the AGN. Under present Army,
Navy and Air Force practice, however, the convening
authority has the power set out in this subdivision. 
See MCM, par. 64(f) and NC&B, sec. 410. 

Subdivision (b) is based on AW 40. Under this 
subdivision the convening authority may return the record 
where the court has failed to prescribe a mandatory punish­
ment or where it has found the accused guilty of a specifi­
cation and not guilty of a charge and -the specification
sufficiently alleges a violation- of some Article. He may
also return the record for correction of other errors, 
such as clerical errors. 

* * * * * 
"ART. 63. Rehearings. 

(a) If the convening authority disapproves the 

findings and sentence of a court-martial he may, except 

where there is lack of sufficient evidence in the record to 

support the findings, order a rehearing, in which case he 

shall state the reasons for disapproval. If he does not 

order a rehearing, he shall dismiss the charges. 

(b) Every rehearing shall take place before a 

court-martial composed of members not members of the 
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court-martial which fi~3t heard the case. Upon such 

rehearing the accused shall not be tried for any offense 

of which he was found not guilty by the first court-

martial, and no sentence in excess of or more severe than 

the original sentence shall be imposed unless the sentence 

is based upon a finding of gullty of an offense not con­

sidered uFon the merits in the original proceedings or 

unless the sentence prescribed for the offens~ is mandatory." 

References: 

AW 52 

NC&:B, sec. 477 


commentary: 

This Article is adopted from AW 52. The Navy 
has no similar statutory provision. The Army term "re­
hearing" has been adopted to distinguish a proceeding
under this Article from -the new trial specified in Article 
73. 

Subdivision (a) provides, in conformance with 
the usual concept of double jeopardy, that the convening
authority shall not order a rehearing where the prosecution
has failed to establish a "prima facie case" - has failed, 
as a matter of law, to introduce sufficient evidence to 
warrant the finding. The phrase "evidence in the record" 
is intended to authorize rehearings where the prosecution
has made its case on evidence which was improperly ad­
mitted at the trial, evidence for which there may well 
have been an admissible substitute. 

Subdivision (b) contains the limitations on the 
sentence which can be adjudged by a court on rehearing,
with an exception for mandatory sentences. Without this 
exception the court on rehearing could impose no sentence 
at all where the original sentence was less than that made 
mandatory for the offenses. For a mandatory sentence see 
Article 133. 
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A rehearing is a continuation of the former 
proceeding, and if the original court had no juris­
diction in the case, none of the restrictions of this 
Article , apply to a subsequent ~rial on the same charges. 

* * * * * 
"ART. 64. Approval 	by the Convening Authority. 

, Iil 

In acting on the findings and sentence of a 

court-martial, the convening authority shall approve 
" 

only such findings of guilty, and the. sentence or such 

part or amount of the sentence, as he finds correct in 

law and fact and determines should be approved. Unless 

he indicates otherwise, approval of the sentence shall 

constitute approval of the findings and sentence." 

References: 

AW 47(c), (f) 
....., 	 AGN Arts. 33, 54, 64(d)


Proposed AGN, Art. 39(b) 


Commentary: 
, ,-l. 

This Article substantially conforms to present
practice in all the armed forces. The convening authority 
can approve a finding only if he finds that it conforms 
to the weight of the evidence and that there ha~ been no 
error of law which materially prejudices the substantial 
rights of the accused. See Article 59, Commentary. He 
may approve only so much of a finding as involves a find­
ing of guilty of a lesser included offense. See Article 
59. He may disapprove a finding or a sentence for any 
reason. 

* * * * * 

.... 
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!tART. 65. Disposition of Records After Review by the 
Convening Authority. 

Ca) When the convening authority has taken 

final action in a general court-martial case, he shall 

forward the entire record, including his action thereon 

and the opinion or opinions of the staff judge advocate 

or legal officer, to the appropriate Judge Advocate 

General. 

(b) Where the sentence of a special court­

martial as approved by the convening authority includes 

a bad conduct discharge, whether or not suspended, the 

record shall be forwarded to the officer exercising 

general court-martial jurisdiction over the command to 

be reviewed in the same manner as a record of trial by 

general court-martial or directly to the appropriate 

Judge Advocate General to be reviewed by a Board of Review. 

If the sentence as approved by an officer exercising 

general court-martial jurisdiction includes a bad conduct 

discharge, whether or not suspended,. the record shall be 

forwarded to the appropriate Judge Advocate General to 

be reviewed by a Board of Review. 

(c) All other special and summary court-martial 

records shall be reviewed by a judge advocate of the Army 

or Air Force, a law special1st of the Navy, or a law 

speCialist or lawyer of the Coast Guard or Treasury De­

partment, and shall be transmitted and disposed of as the 

Secretary of the Department may prescribe by regulations." 

4t . 

J: 
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References: 

AW 35, 36 
Proposed AGN, Arts. 21, 39(d), 39(e) 

Commentary: 

Subdivision (a) incorporates present Army
practice. Navy practice is similar except that no 
opinion by the legal officer is required. 

Subdivision (b) is derived from AW 36 except
that the record may be sent directly to The Judge 
Advocate General. This alternative is permitted in order 
to provide for situations where no Judge advocate or law 
specialist is assigned to the staff of the officer exer­
cising general court-martial jurisdiction or where 
direct transmittal to The Judge Advocate General or a 
branch office would be more expeditious. Proposed AGN, 
Art. 39(d) is ' similar to AW 36. 

Subdivision (c) permits the review of other 
special and summary courts-martial to be prescribed
by regulations, subject to the requirement that all such 
records shall be reviewed by a law specialist or judge
advocate (or lawyer in a Coast Guard case). The reason 
for this provision is that the volume of cases, the 
availability of law specialists and judge advocates, 
and the feasibility of reviewing records in the field may
differ in the various armed forces. 

The disposal of special and summary court­
martial records 1s also left to regulation, because of 
the varying needs of the armed forces. It is intended, 
however, that such records shall be retained until no 
longer of use either to the armed force concerned or to 
the accused. 

* * * * * 
"ART. 66. Review by the Board of Review. 

(a) The Judge Advocate General of each of the 

armed forces shall constitute in his office one or more 

Boards of Review, each composed of not less than three 

officers or civilians, each of whom shall be a member of 

the bar of a Federal Court or of the highest court of a~ 
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state of the United states. 

-(b) The Judge Advocate General shall refer to 

a Board of Review the record in every case of trial by 

court-martial in which the sentence, as approved, affects 

a general or flag officer or extends to death, dismissal 

of an officer, cadet, or midshipman, dishonorable or bad 

conauct discharge, or confinement for more than one year. 

(c) In a case referred to it, the Board of 

Review shall act only with respect to the findings and 

sentence as approved by the convening authority. It 

shall affirm only such findings of guilty, and the sentence 

or such part or amount of the sentence, as it finds 

correct in law and fact and determines, on 

the entire record, should be approved. 

the record it shall have authority to weigh the evidence, 

judge the credibility of witnesses, and determine 

troverted questions of fact, recognizing that the trial 

court saw and heard the witnesses. 

(d) If the Board of Review sets aside the 

findings and sentence, it may, except where the setting 

aside is based on lack of sufficient evidence in the 

record to support the findings, order a rehearing. 

wise it shall order that the charges be dismissed. 

(e) Within ten days after any decision by a 

Board of Review, The Judg~ Advocate General may refer 
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the case for reconsideration to the same or another 

Board of Review. 

(f) Otherwise, The Judge Advocate General 

shall, unless there is to be further action by the 

President or the Secretary of the Department or the 

Judicial Council, instruct the convening authority 

to take action in accordance with the rlecision of the 

Board of Review. If the Board of Review has ordered 

a rehearing but the convening authority finds a rehear­

ing impracticable, he may dismiss the charges. 

(g) The Judge AdvocatesGenera1 of the armed 

forces shall prescribe uniform rules pf procedure for 

proceedings in and before Boards of Review and shall meet 

periodically to formulate policies and procedure in 

regard to review of court-martial cases in the Offices 

of the Judge Advocates General and by the Boards of 

Review." 

References: 

AW 50(a), (d), (e), (~)~ 51,52 
Proposed AGN, Art. 39(e}, (f) 

Commentary: 

This Article adopts the Army system of review 
by a formally constituted board. Required qualifications
of the members are new, however, and a provision per­
mitting civilian members has been added for the Coast 
Guard. See subdivision \a). 
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Review of all the cases specified in subdivision 
(b) is automatic, whether or not the sentence is sus­
pended. The types of cases receiving automatic review 
by the Board are substantially the same as those under the 
present Articles of War except that for sentences involving 
penitentiary confinement there have been substituted sen­
tences involving confinement for more than one year. This 
conforms to changes in the system of confinement in Article 
58. For review of other cases by a Board of Review see Article 
69. 

The Board of Review shall affirm a finding of 
guilty of an offense or a lesser included offense (see 
Article 59) if it determines that the finding conforms 
to the weight of the evidence and that there has been no 
error of law which materially prejudices the substantial 
rights of the accused. See Article 59, Commentary. The 
Board may set aside, on the basis of the record, any part 
of a sentence, either because it is illegal or because it 
is inappropriate. It is contemplated that this power will 
be exercised to establish uniformity of sentences through­
out the armed forces. See Article 67(g). 

Subdivision (d) deals with the power to order 
a rehearing. See Article 63. 

* * * * * 
"ART. 67. Review by the Judicial Council. 

(a) There is hereby established in the National 

Military Establishment a Judicial Council. The JUdicial 

e _ 

Council shall be composed of not less than three members. 

Each member of the Judicial Council shall be appointed 

by the President from civilian life and shall be a member 

of the bar admitted to practice before the Supreme Court 

of the united States, and each member shall receive com­

pensation and allowances equal to those paid to a judge 

of a United States Court of Appeals. 
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(b) Under rules of procedure which it shall 

prescribe, the Judicial Council shall review the record 

in the following cases: 

(1) All cases in which the sentence, 

as affirmed by a Board of Review, affects 

a general or flag officer or extends to death; 

(2) All cases reviewed by a Board of 

Review which The Judge Advocate General orders 

forwarded to the Judicial Council for review; 

(3) All cases reviewed by a Board of 

Review in which, upon petition of the accused 

and on good cause shown, the Judicial Council 

has granted a review. 

(c) The accused shall have 30 days from the time 

he is notified of the decision of a Board of Review to 

petition the Judicial Council for a grant of review. The 

Judicial Council shall act upon such a petition within 

15 days of the receipt thereof. 

(d) In any case reviewed by it, the Judicial 

Council shall act only with respect to the findings and 

sentence as approved by the convening authority and as 

affirmed or set aside as incorrect in law by the Board of 

Review. In a case which The Judge Advocate General orders 
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forwarded to the Judicial Council, such action need be 

taken only with respect to the issues raised by him. 

In a case reviewed upon petition of the accused, such 

action need be taken only with respect to issues speci ­

fied in the grant of review. The Judicial Council shall 

take action only with respect to matters of law. 

(e) If the Judicial Council sets aside the 

findings and sentence, it may, except where the setting 

aside is based on lack of sufficient evidence in the 

record to support the findings, order a rehearing. Other­

wise it shall order that the charges be dismissed. 

(f) After it has acted on a case, the Judicial 

Council may direct The Judge Advocate General to return the 

record to the Board of Review for further review in accord­

ance with the decision of the Judicial Council. Otherwise, 

unless there is to be further action by the President, 

or the Secretary of the Department, The Judge Advocate 

General shall instruct the convening authority to take 

action in accordance with that decision. If the Judicial 

Council has ordered a rehearing, but the convening authority 

finds a rehearing impracticable, he may dismiss the charges. 

(g) The Judicial Council and The Judge Advocates 

General of the armed forces shall meet annually to make a 

comprehensive survey of the operation of this Code and 

report to the Secretary of Defense and the Secretaries of 
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the Departments any recommendations relating to uniformity 

of sentence policies, amendments to this Code, and any 

other matters deemed appropriate." 

References: 

AW 48, 49, 50 (a), (c), (g); 51, 52 
Proposed AGN, Art. 39{g) 

Commentary: 

This Article is new although the concept of a 
final appellate tribunal is not. Proposed AGN, Art. 
39(g) provides for a board of appeals while AW 50(a)
provides for a Judicial Council. Both of these tribunals, 
however, are within the Department. The JudiCial Council 
provided for in this Article is established in the National 
Military Establishment and is to review cases from all the 
armed forces. The members are to be highly qualified civil ­
ians and the compensation has been set to attract such 
persons. 

Automatic review before the Judicial Council is 
provided for all cases which must be approved by the 
President. See AW 71. The Judge Advocate General may
direct that a case be reviewed by the Council, and an 
accused may request review and will receive it where the 
Council finds good cause. 

The time limits specified in subdivision (c) 
are necessary to eliminate undue delay in the execution 
of sentences. 

The Judicial Council takes action only with 
respect to matters of law. In this it differs from the 
final appellate tribunals now set up in or proposed for 
the Departments. It may act only with respect to the 
findings and sentence as approved by the convening author­
ity. If the Board of Review has set aside a finding as 
against the weight of the evidence this decision cannot 
be reconsidered by the Council. If on the other hand, 
the Board has set a case aside because of the improper
introduction of evidence or because of other prejudicial 
error, the Judicial Council may reverse if it finds there 
has been no such error. 



The Council shall affirm the findings and 
the sentence if it determines that, with respect to 
the matters which it conSiders, there has been no error 
of law which materially prejudices the substantial 
rights of the accused. See Article 59, Commentary. It 
may affirm so much of a finding of guilty as involves 
a finding of guilty of a lesser included offense. See 
Article 59. The only action which the Council may
take with respect to the sentence is to determine 
whether or not it is within legal limits. 

As to the power to order a rehear1ng covered 
in subdivision (e), see Article 63. 

Subdivision (g) assures an annual review of 
sentence policies of the armed forces. This is provided 
to assure uniformity. 

* * * * * 
"ART. 68. Branch Offices. 

(a) Whenever the President deems such action 

necessary, he may direct The Judge Advocate General to 

establish a branch office, under an Assistant Judge 

Advocate General, with any distant command, and to 

establish in such branch office one or more Boards of 

Review. Such Assistant Judge Advocate General and any 

such Board of Review shall be empowered to perform 
..'for that command, under the general supervision of The 

Judge Advocate General, the duties which The Judge 

Advocate General and a Board of Review in his office 

would otherwise be required to perform in respect of 
'­
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all cases involv·ing sentences not requiring approval by 

the President. 

(b) In time of emergency, the President may 

direct that one or more temporary Judicial Councils be 

established for the period of the emergency, each of 

which shall be under the general supervision of the 

Judicial Council." 

References: 

AW 50(c) 

Commentary: 

Subdivision (a) incorporates AW 50(c) l'lith 
modifications to conform to the review under this Code. 
The AGN contains no similar provision, but the Navy feels 
that it would be useful in times of emergency. 

Subdivision (b) provides for expansion of the 
Judicial Council in time of emergency. Such temporary
JudiCial Councils are placed under the supervision of 
the permanent Judicial Council for the purpose of uniformity. 

* * * * * 
"ART. 69. 	 R~view in the Office of the Judge Advocate 

General. 

Every record of trial by general court-martial, 

in which there has been a finding of guilty and a sentence, 

the appellate review of which is not otherwise provided 

for by Article 66, shall be examined in the Office of the 

Judge Advocate General. If any part of the findings or 
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sentence is found unsupported in law, or if The Judge 

Advocate General so directs, the record shall be re­

viewed by a Board of Review in accordance with Article 

66, but in such event there will be no further review 

by the Judicial Council." 

References: 

AW 50(f)

Proposed AGN, Art. 39(e) 


Commentary: 

This Article conforms to AW 50(f). Since these 
cases involve minor sentences, no review by the Judicial 
Council is felt to be appropriate. 

* * * * * 
"ART. 70. Appellate Counsel. 

(a) The Judge Advocate. General shall appoint 

in his office one or more officers as Appellate Govern­

ment Counsel, and one or more officers as Appellate 

Defense Counsel. 

(b) It shall be the duty of Appellate Govern­

ment Counsel to represent the United States before the 

Board of Review or the Judicial Council when directed 

to do so by The Judge Advocate General. 

(c) It shall be the duty of Appellate Defense 

Counsel to represent ~he accused before the Board of Review 

or the Judicial Council - ­

(1) when he is requested to do so by the 

'-. 

f,­

'.. 

"" 

"" 
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accused; or 

(2) when the United states is represented 

by counsel; or 

(3) when The Judge Advocate General has 

requested the reconsideration of a case before 

the Board of Review or has transmitted it to the 

Judicial Council. 

(d) The accused shall have the right to be 

represented before the Judicial Councilor the Board of 

Review by civilian counsel if provided by him. 

(e) The Appellate Counsel shall also perform 

such other functions in connec·tion with the review of 

court-martial cases as The Judge Advocate General shall 

direct." 

References: 

None 

Commentary: 

This Article is new and is included in the Code 
in order that the accused may be represented on. review. 
Such representation will assure that the accused's case 
will be thoroughly considered. Appellate counsel should 
have the qualifications of counsel before a general court­
martial. See Article 27(b). 

* * * * * 
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"ART. 71. Execution of Sentence; Suspension of Sentence. 

(a) No court-martial sentence extending to 

death or involving a general or flag officer shall be 

executed until approved by the President. He shall 

approve the sentence or such part, amount, or commuted 

form of the sentence as he sees fit, and may suspend the 

execution of the sentence or any part of the sentence, 

as approved by him, except a death sentence. 

(b) No sentence extending to the dismissal of 

an officer, cadet, or midshipman shall be executed until 

approved by th~ Secretary of the Department, or such Under 

Secretary or Assistant Secretary as may be designated by 

him. He shall approve the sentence or such part, amount, 

or commuted form of the sentence as he sees fit, and may 

suspend the execution of any part of the sentence as 

approved by him. In time of war or national emergency 

he may commute a sentence of dismissal to reduction to any 

enlisted grade. A person who is so reduced may. be required 

to serve for the duration of the war or emergency and six 

months thereafter. 

(c) No sentence which includes, unsuspended, 

a dishonorable or bad conduct discharge, or confinement 

for more than one year shall be executed until affirmed 

by a Board of Review and, in cases reviewed by it, the 

Judicial Council. 
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(d) All other court-martial sentences, unless 

suspended, may be ordered executed by the convening 

authority when approved by him. The convening authority 

may suspend the execution of any sentence, except a 

death sentence." 

References: 

AW 44, 47(d), 48(a), 48(c), 49 50(e)
Proposed AGN, Art. 39(a), 39(C~ 

Conunentary: 

Subdivision (a) is derived from AW 48(a).
Proposed AGN, Art. 39(a) is similar except that sentences 
involving a flag officer are treated in the same manner 
as sentences involving other officers. The words "as he 
sees fit" are intended to give the President absolute 
discretion in determining the amount of the sentence to 
be approved by him. 

Subdivision (b) is derived from AW 48(c) and 
AW 44. Proposed AGN, Art. 39(a) requires a dismissal to 
be confirmed by the President, or by the Secretary when 
empowered by the President. It is f~lt appropriate,
however, to place this pOl'/er initially in the Secretary
of the Department and to allow delegation of this power
in order to provide for periods of expansion of the armed 
forces. It was felt more appropriate to place the power 
to change a dismissal to reduction to ranks in the 
Secretary rather than in a court-martial as provided in 
AW 1+4. 

Subdivision (c) is derived from AW 48{c) and 
AW 50(e). Sentences required to be affirmed by a Board 
of Review may not be ordered executed until such review 
and any further review by theJudicial Council under 
Article 67 is completed. Thus, such sentences may be 
ordered executed 30 days after the accused has been noti ­
fied of the decision of the Board of Review if he has not 
petitioned the Judicial Council for review within that 
period. 
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Subdivision (d) is derived from AW 
The Proposed AGN would require execution of sentences 
not extending to punishments specified in subdivisions 
(a), (b), and (c) to be executed upon announcement by 
the court. It is felt appropriate, however, to · require 
review by the convening authority before ordering execu­
tion of any sentence. The convening authority is given 
power to suspend sentences other than death sentences. 
See Article 74 as to the power of other officers to 
suspend sentences. 

* * * * * 
"ART. 72. Vacation of Suspension. 

(a) Prior to the vacation of the suspension 

of a special court-martial sentence which as approved 

includes a bad conduct discharge, or of any general 

court-martial sentence, the officer having special 

court-martial jurisdiction over the probationer shall 

hold a hearing on the alleged violation of probation. 

The probationer shall be represented at such hearing by 

counsel if he so desires. 

(b) The record of the hearing and the recommend­

ations of the officer having special court-martial juris­

diction shall be forwarded for action to the officer 

exercising general court-martial jurisdiction over the • 
probationer. If he vacates the suspension, the vacation 

shall be effective, subject to applicable restrictions 

in Article 7l(c), to execute any unexecuted portion of 

the sentence except a dismissal. The vacation of the 

suspension of a dismissal shall not be ~ffective until 

approved by the Secretary of the Department. 
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(c) The suspension of any other sentence may 

be vacated by any authority competent to convene, for 

the command in which the accused is serving or assigned, 

a court of the kind that imposed the sentence." 

References: 

AW 5l(b)
MCM, par. 94 
NC&B, sec. 476 
Keeffe Report, pp. 313-318 

Commentary: 

This Article is new. It applies where a sentence 
has been suspended pending good behavior of the accused _ 
that is, where the accused is a probationer. Under present
Navy practice, the commanding officer of a probationer has 
authority to vacate probation whenever he deems the conduct 
of the probationer unsatisfactory. Under Army practice, 
an officer who has the power to convene a court of the 
kind which adjudged the sentence may similarly vacate 
probation. 

This Article requires that where · the vacating
of the suspension of a serious sentence is contemplated, 
a record of the facts justifying the vacating action will 
be made and these facts will be given consideration by 
two officers. 

Where the original sentence includes a bad con­
duct or dishonorable discharge, or confinement in excess 
of one year, such vacation will not be effective to exe­
cute the sentence until the review provided in Articles 

• 	 66 and 67 has been completed. Where the suspended sentance 
includes a dismissal, the Secretary of the Department must 
act before the dismissal may be executed, whether or not 
he has previously approved it. 

* * * * * 
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"ART. 73. Petition for a New Trial. 

At any time within one year after approval by 

the convening authority of a court-martial sentence 

which extends to death, dismissal, dishonorable or bad 

conduct discharge, C~ confinement for more than one 

year, the accused may petition The Judge Advocate General 

for a new trial on grounds of newly-discovered evidence 

or fraud on the court. If the accused's case is pending 

before the Board of Review or before the Judicial CounCil, 

The JUdge Advocate General shall refer the petition to 

the Board or CounCil, respecttvely, for action. Otherwise 

The Judge Advocate General shall act upon the petition." 

References: 

AW 53 

Proposed AGN, Art. 39(g) 


Commentary: 

This Article provides for a petition for a new 
trial as provided in AW 53 and in Proposed AGN, Art. 39(g) . 
Action on the petition is to be taken by a Board of Review 
or the Judicial Council if the case is being reviewed or 
is to be reviewed by such tribunal. Otherwise The Judge 
Advocate General shall either deny or grant the new trial. 
See Article 75 as to restoration of rights, privileges, and 
property after a new trial. 

* * * * * • 
"ART. 74. Remi8sion and Suspension. 

(a) The Secretary of the Department and any '. 

Under Secretary, Assistant Secretary or commanding officer .' 

e . 

r 
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designated by the Secretary may remit or suspend any 

part or amount of the unexecuted portion of any sentence, 

including all uncollected forfeitures, other than a 

sentence approved by the President. 

(b) The Secretary of the Department may, for 

good cause, substitute an administrative form of discharge 

for a discharge or dismissal executed in accordance with 

the sentence of a court-martial." 

References: 

AW 51(b)

Proposed AGN, Art. 39(h) 


commentary: 

Under this Article the Secretary of a Department 
may review the sentence of any court-martial, which will 
give him clemency and parole powers as well a~ ultimate 
control of sentence uniformity. Action hereunder may be 
taken without regard t~ whether the person acting has 
previously approved the sentence. 

* * * * * 
"ART. 75. Restoration. 

(a) Under such regulations as the President 

may prescribe, all rights, privileges, and property 

affected by an executed portion of a court-martial sentence 

which has been set aside or disapproved, except an executed 

dismissal or discharge, shall be restored unless a new trial 

or rehearing is ordered and such executed portion is in­

cluded in a sentence imposed upon the new trial or rehearing. 
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(b) Where a previously executed sentence 

of dishonorable or bad conduct discharge is not sustained 

on a new trial, the Secretary of the Department shall 

substitute therefor a form of discharge authorized for 

administrative issuance unless the accused is to serve 

out the remainder of his enlistment. 

(c) Where a previously executed sentence of 

dismissal is not sustained on a new trial, the Secretary 

of the Department shall substitute therefor a form of 

discharge authorized for administrative issuance and 

the officer dismissed by such sentence may be reappointed 

by the President alone to such commissioned rank and 

precedence as in the opinion of the President such former 

officer would have attained had he not been dismissed. 

The reappointment of such a former officer shall be without 

regard to position vacancy and shall affect the promotion 

status of other officers only insofar as the President 

may direct. All time between the dismissal and such 

reappointment shall be considered as actual service for 

all purposes, including the right to receive pay and 

allowances." 

References: 

AW 53 
'­



T1e in Bubdlvi.ion (c) with Article 4. The same reasoning 
applies, i.e. once the senienceot diamissal 1s exeouted the 
officer is wholly separated tram office and can be restored only 
by r appointment. (One exception to this. It the C.14. lacked 
jurisdiction completely to try the ca..e its sentence would be 
void so the dismissal would not be ettective. There is no 
document issued in connection with aTd~},s'h by sent I1?e ot 
C.M. The Seoretary oonoerned writes r.la; a letter informlong 
him ot the appro.al ot the sentence. On Teceipt ot this he is 
considered to be in tact dishonorably discharged but the letter 
haa no legal efficaoy). !he provision tor ohanging the dismissal 
to an administrative discharge is identical to that 1n rt1cle 4 • 

..~ 

Supplementary Comment. on Art. 15. U.C.M.J. 

http:appro.al
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commentary: 

This Article is new in that restoration of 
rights~ privileges, and property is mandatory and in 
that restitution of forfeitures previously collected 
is authorized. If a new trial or rehearing 'is ordered, 
restoration is to be made in regard to such part of 
the original sentence as is not adjudged upon the new 
trial or rehearing. 

Under subdivision (b), the Secretary of the 
Department shall order an administrative discharge
substituted for a bad conduct or dishonorable discharge
which has not been sustained on a new trial unless the 
accused is to be restored to duty. 

Subdivision (c) requires an administrative 
discharge to be substituted for a dismissal which is 
not sustained on a new trial. In addition, the President 
is given authority to reappoint the accused to such rank 
and precedence as he believes will correct the injustice
of the dismissal. 

This Art:1.cle applies not only to new trials 
but also to all cases where an executed or partly executed 
sentence is set aside or disapproved under the provisions
of this Code. 

* * * * * 
"ART. 76. Finality of Court-Martial Judgments. 

The appellate review of records of trials 

provided by this Code, the proceedings, findings, and 

sentences of courts-martial as approved, reViewed, or 

affirmed as required by this Code, and all dismissals 

and discharges carried into execution pursuant to sentences 

by courts-martial following approval, review, or affirma­

tion as required by this Code, shall be final and conclusive, 

and orders publishing the proceedings of courts-martial 
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and all action taken pursuant to such proceedings shall 

be binding upon all departments, courts, agencies, and 

officers of the United States, subject only to action 

upon a petition for a new trial as provided in Article 

73 and to action by the Secretary of a Department as 

provided in Article 74." 

References: 

AW 50(h). 

commentary: 

This Article is derived from AW 50(h) and is 
modified to conform to terminology used in this Code. 

* * * * * 
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Part X. Punitive Articles. 

"ART. 77. Principals. 

Any person punishable under this Code who 

(1) Commits an offense punishable by this 

Code, or aids, abets, counsels; commands, or pro­

cures its commission; or 

(2) causes an act to be done, which if directly 

performed by him would be punishable by this Code; 

shall be punished with the punishment provided for the com­

mission of the offense." 

... - - - ­

Commentary: 

At present the subject matter of this provision is 
prescribed by regulations or provided for in individual of­
fenses. 

* * * .. * 

"ART. 78. Accessory After the Fact. 

Any person subject to this Code who, knowing that 

an offense punishable by this Code has been committed, receives, 

comforts, or assists the offender in order to hinder or prevent 



At present this provision is prescribed by regulations. 
text is derived from the Federal 

"* 
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his apprehension, trial or punishment shall be punished as 

a court-martial may direct." 

References: 

AGN Art. 8 (17 )

Title 18, u.s.c. ~ 3 (1948) 

NC&B, s ec. 41 


Commentary: 

The language of this Article is derived from 
Title 18, u.s .c. ~ 3 and conforms to present Army and Navy 
practice. 

* * * * * 
."­

"ART. 79 . Conviction of Lesser Included Offense. 

An accused may be found guilty of an offense 

necessarily included in the offense charged or of an attempt 

to commit either the offense charged or an offense necessarily 

included therein." 

References: 

Proposed AGN, Art. 28 (a) (2)

Federal Rules of Criminal Procedure, Rule 31 (c) 


commentar;y: 

The language of the proposed 

Rules of Criminal Procedure. 


* * * * 
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"ART. 80. Attempts. 

(a) An act, done with specific intent to commit 

an offense under this Code, amounting to more than mere pre­

paration and tending but failing to effect its commission, is 

an-attempt to commit that offense. 

(b) Any person subject to this Code who attempts 

to commit any offense punishable by this Code shall be 

punished as a court-martial may direct, unless otherwise 

specifically prescribed. 

(c) Any person subject to this Code may be convicted 

of an attempt to commit an offense although it appears on the 

trial that the offense was consummated." 

References: 

AW 96 
Proposed AGN, Art. 9(62).

NC&B, sec. 42, 43 


Commentary: 

An attempt to commit an offense is now punished 
under the general articles in cases where it is not specifically 
set forth. 

Subdivision (c) is applicable only to a trial where 
the cha.rge alleges an attempt to commit an offense, and not to 
a trial upon a charge for the offense itself. 

**** .* 
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"ART. 81. Conspiracy. 

Any person subject to this Code who conspires with 

any other person or persons to commit an offense under this 

Code shall, if one or more of the conspirators does an act 

to effect the object of the conspiracy, be punished as a 

court-martial may direct." 

References: 

Proposed AGN, Art. 9(62) 

Title 18, U.S.C. § 371 (1948)

NC&B sec. 112 


Commentary: 

This Article is derived from Title 18, U.S.C. ~ '371. 

* * * * * 

'~RT. 82. Solicitation. 

(a) Any person subject to this Code who solicits 

or advises another or others to desert in violation of Article 

85 or mutiny in violation o~ Article 94 shall, if the offense 

solicited or advised is attempted or committed, be punished 

with the punishment provided for the commission of the offense, 

but if the offense solicited or advised is not committed or 

attempted, he shall be punished as a court-martial may direct. 

(b) Any person subject to this Code who solicit& 


or advises another or others to commit an act of misbehavior 
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before the enemy in violation of Article 99 or sedition in 

violation of Article 94 shall, if the offense solicited or 

advised is committed, be punished with the punishment provided 

for the commission of the offense, but if the offense solicited 

or advised is not committed, he shall be punished as a court­

martial may direct." 

References: 

Proposed .AGN, Art. 9(62) 

Commentary: 

Subdivision (a) makes it clear that one who solicits 
or advises another to violate the Articles specified shall be 
guilty of an offense under this Code. However, where the soli­
citation or advice results in the offense being consummated or 
attempted, the solicitor shall be punished as a principal, and 
the death penalty may be imposed. 

In subdivision (b) where the solicitation or advice ' 
does not result in the consummated offense, the death penalty
is not authorized. 

* * * * * 

"ART. 83. Fraudulent Enlistment, Appointment, or Separation. 

Any person who -­

(I) procures his own enlistment or appointment 

in the armed forces by means of knowingly false re­

presentations or deliberate concealment as to his 
.: 

qualifications for such enlistment or appointment,. 

and receives payor allowances thereunder; or 

e,. 
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(2) procures his own separation from the 

armed' forces by means of lmowingly false repre­

sentations or deliberate concealment as to his 

eligibility for such separation; 

shall be punished as a court-martial may direct." 

References: 

AW 54 

AGN, Art. 22 (b) 

Proposed AGN, Art. 9(34) 


Commentary: 

Paragraph (1) is in substance the same as AW 54, 
with the addition of one who procures his own "appointment" 
by fraudulent means, thus making it applicable to officers 
as well as enlisted persons. 

Paragraph (2) incorporates Proposed AGN 9 (34) which 
relates to one who procures his own "separation" by fraudulent 
means. 

* * * ... * 

"ART. 84. Unlawful Enlistment, ApPointment, or Separat.ion. 

Any person subject to this Code who effects an en­

listment or appointment in or a separation from the armed forces 

of any person who is known to him to be ineligible for such 
;. 

enlistment, appointment, or separation because it is prohibited 

by law, regulation, or order shall be punished as a court­

martial may direct." 
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References: 

AW 55 
AGN Art. 19 
Proposed AGN, Art. 9(38) 

Commentary: 

This Article is derived from AW 55. The~ope of 
the Article has been enlarged to include all persons subject 
to the Code, instead of being limited to officers. Unlawful 
appointments or separations have been added to conform to 
Article 83. 

* * it * * 

"ART. 85. Desertion. 

(a) Any member of the armed forces Of the United 

States who -­

(1) without proper authority goes or remains 

absent from his place of service, organiza.tion, or, 

plac~ of duty with intent to remain away therefrom 

perma.nently; or 

(2) quits his unit or organization or place of 

duty with intent to avoid hazardous duty or to shirk 

important service; or 

(3) without being regularly separated from one 

of the armed forces enlists or accepts an appointment 

in the same or another one of the armed forces with­

out fully disclosing the fact he has not been so 

regularly separated, or enters any foreign armed 
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8prvice except when authorized by the United States; 4It 
js guilty of desertion. 

(b) Any officer of the armed forces who, having 

tendered his resignation and prior to due notice of the accep­

tance of the same, quits his post or proper duties without 

leave and with tntent to remain away therefrom permanently is 

guilty of desertlon. 

(c) Any person found guilty of desertion or attempted 

desertion shall be punished, if the offense is committed in 

time of war, by death or such other punishment as a court-

martial may direct, but if the desertion or attempted desertion 

occurs at any other time, by such punishment, other than death, 

as a court-martial may direct." 

References: 

AW 28, 58 
AGN Arts. 10, 4(6), 8(21) 
Proposed AGN, Arts. 8(3), 9(31), lOeb) 

Commen~ary: 

This Article consolidates all provisions relating to '-, 

desertion. Paragraph (1) of subdivision (a) sets forth the 
elements of desertion, in order to elearly distinguish desertion 
from A. W • O. L. Paragraphs (2) and (3) of subdivis ion (a), and 
subdivision (b) are derived from AW 28. 

AW 59 (Advising or Aiding Another to Desert) and AW 60 
(Entertalnine a Deserter') ha've been deleted, as they are now 
covered by Article 77 (Principals) and 78 (Accessory After the 
Fact), respectively. 

* * * * * 
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"ART. 86. Absence Without Leave. 

Any person subject to this Code who, without 

proper authority - ­

(1) fails to go to his appointed place of 

duty at the time prescribedj or 

(2) goes from that p1acej or 

(3) absents himself or remains absent from 

his unit, organization, or other place of duty 

at which he is required to be at the time pres­

cribedj 

shall be punished as a court-martial may direct." 

References: 

AW 61 

AGN Arts. 8(19), 8(46),4(9)

Proposed AGN, Art. 9(29) 


Commentary: 

This Article is based on AW 61. The words "fails 
to go" have been substituted for the words "tails to repair",
in conformity with the policy of avoiding technical terms . 
wherever possible. 

* * * * * 
"ART. 87. Missing Movement. 

Any person subject to this Code who through neglect 

or design misses the movement of a ship, air.craft, or unit 

with tfhich he is required in the course of duty to move shall 

be punished as a court-martial may direct." 
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References: 

AW 61 

Proposed AGN, Art. 9(57) 


Commentary: 

This Artlc1e is taken from Proposed AGN, Art. 9(57)
and ls, in effect, an aggravated form of absence without 
leave as set forth in AW 61. 

* * * * * 

"ART. 88. Disrespect Towards Officlals. 

Any offlcer who uses contemptuous or dlsrespectfu1 

words agalnst the Presldent, Vice President, Congress, Secre­

tary of Defense, or a Secretary of a Department, a Governor 

or a legislature of any State, Terrltory or other possession 

of the United States in which he is on duty or present shall ~ 
be punlshed as a court-martial may dlrect." 

References: 

, Avl 62 
Proposed AGN, Art. 9(47) 

Commentary: 

This Article is derived from AW 62. The scope has 
been enlarged to include the secretary of Defense and the 
Secretaries of the Departments. The phrase "shall be dis­
missed from service" has been deleted as the same punishment 
can be adjudged under the phrase "sha.ll be punlshed as a 
court-martial may direct." Thls Artlcle applles to offlcers 
only. 

* * * * * 
~ -
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"ART. 89. Disrespect Towards Superior Officer. 

Any person subJect to this Code who behaves with 

disrespect towards his superior officer shall be punished as 

a court-martial may direct." 

References: 

AW 63 
AGN 	 Art. 8(6) 
Proposed AGN, Art. 9(16) 

Commentary: 

This Article is derived from AW 63. Superior 
officer shall be given the meaning set forth in Article 1. 

4It 
"ART. 

.,... 

* * * * * 

90. 	 Assaulting or Willfully Disobeying Officer. 

Any person subject to this Code who 

(1) strikes his superior officer or draws 

or lifts up any weapon or offers any violence 

against him while he is in the execution of his 

office; or 

(2) willfully disobeys a lawful command of 

his superior officer; 

shall be punished, if the offense is committed in time of 

war, by death or such other punishment as a court-martial 

may direct, and if the offense is committed at any other 

r 
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time, by such punishment, other than death, as a court­

martial may direct." 

References: 

AW 64 
AGN Arts. 4(2), 4(3), 4(15) 
Proposed AGN, Arts. 9(13), 9(50), 8(10) 

commentary: 

This Article is derived from AW 64. The punishment 
has been modified so that the death penalty can be imposed 
only ~hen the offense is committed in time of war. 

* * * * * 

"ART. 91. Insubordinate Conduct Towards Noncommissioned Officer. e 
Any warrant officer or enlisted person who -­

(1) strikes or assaults a warrant officer, 

noncommissioned officer, or petty officer, while 

such officer is i~the execution of his office; or 

(2) willfully disobeys the la.\'1ful order of a 

wa.rrant officer, noncommissioned officer, or petty 

officer; or 

(3) treats with contempt or is disrespectful 

in language or deportment towards a warrant officer, 
. - ' 

noncommissioned officer, or petty officer while such 

officer is in the execution of his office; 

shall be punished as a court-martial may direct." 

e ­



References: 

The scope of 
officers. 

it is now covered 
to take care 

or Regulation. 

this Code who - ­

to obey any lawful 

having knowledge of any other lawful 

member of the armed forces, 

fails to obey the 

is derelict in the performance of his 

direct~" 
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Commentary: 

This Article is derived from AW 65. 
the provision has been enlarged to include warrant 
The attempt provision has been deleted as 
by Articl'e 80. "Petty officer" has been added 
of Navy terminology. 

* * * * * 

"ART. 92. Failure to Obey Order 

Any person subject to 

(I) violates or fails 


general order or regulation; or 


(2) . 

order issued by a 

which it is his duty to obey, 

same; or 

(3) 

dutiesj 

shall be punished as a court-martial may 

References: 

AW 96 

Proposed AGN, Art. 9(30), 9(19) 
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commentary: 

This Article is derived from Proposed AGN 9(30) • 
and 9(19). Under present Army practice a violat1on of this 
provision would be charged under AW 96. 

* * * * * 

"ART. 93. Cruelty and Maltreatment. 

Any person subject to this Code who is guilty of 

cruelty toward, or oppression or maltreatment of any person 

subject to his orders shall be punished a~ a court-martial 

may direct.~' 

- ' 

References: 

Proposed AGN, Art. 9(12) 

Commentary: 

. This Article is derived from Proposed AGN 9(12). 
The present Army pract1ce is to handle an offense of this 
nature under AW 96. 

* * * * * 

"ART. 94. Mutiny or Sedition. 

(a) Any person subject to this Code 

(1) who with intent to usurp or override law­

ful military authority refuses, in concert with ,any 

other person or persons, to obey orders or otherwise 

do his duty or creates any violence or disturbance 

is guilty of mutiny; 

.. 
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(2) who with intent to cause , the overthrow 

or destruction of lawful civil authority, creates, 

in co~cert with any other person 'or persons, revolt ', 

violence, or other disturbance against such 

authority is guilty of sedition; 

(3) who fails to do his utmost to prevent and 

suppress an offense of mutiny or seaition being 

committed in his presence, or fails to take all' 

reasonable means to inform his superior or com­

manding officer of an offense of mutiny or sedition 

which he knows or has reason to believe is taking 
, 

place, is guilty of a failure to suppress or report 

a mutiny or sedition. ' 

(b) A person who is found guilty of attempted 

mutiny, mutiny, sedition or failure to suppress or report a 

mutiny or sedition shall be punished by death or such other 

punishment as a court-martial may direct." 

References: 

AW 66, 67 
AGN, Arts. 4(1), 8(8) . 
Proposed AGN, Arts. 8(1), 9(18) 

Commentary: 

This Article consolidates AW 66 and 67, and sets 
forth the elements required to constitute the offense of 
mutiny or sedition. 
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The death penalty has been removed for the offense 
of "attempted sedition". The words "excites" causes" or 
joins" have been omitted as unnecessary because such pArsons 
are principals under Article 77. 

* * * * * 

"ART. 95. Arrest and Confinement. 

Any person subject to this Code who resists appre­

hension or breaks arrest or who escapes from custody or 

confinement shall be punished as a court-martial may direct." 

References: 

AW 69 
Proposed AGN" Art. 9(50) 

Commentary: 

Th~s Article covers the punitive aspect of AW 69. 
That part omitted is now cove~ed by Article 10. 

The distinction between officers" cadets and en­
listed persons has been removed. The Article now applies to ' 
all persons" and the punishment shall be as a court-martial 
may direct. 

* * * * * 

"ART. 96. Releasing Prisoner Without Proper Authority. 

Any person subject to this Code who" without proper 

authority" releases any prisoner duly committed to his charge" 

or who tftrough neglect or design suffers any such prisoner to 

escape" shall be punished as a court-martial may direct." 
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References: 


AW 73 

Proposed AGN, Art. 9(28) 

Commentary: 

This Article is derived from AW 73, and is in 
accord with the comparable Navy provision. 

* * * * * 

"ART. 97. Unlawful Detention of Another. 

Any person subject to this Code who, except as 

provided by law, apprehends, arrests or confines any person 

shall be punished as a court-martial may direct." 

References: 


Proposed AGN, Art. 9(51) 


Commentary: 

This Article should be read in conjunction with 
Articles 7 and 9, wherein those persons authorized to appre­
hend, arrest or confine are set forth. 

* * * * * 

"ART. 98. Non-Compliance with Procedural Rules. 

Any person subject to this Code who -­

(1) is responsible for unnecessary delay
I 

in 

the disposition of any case of a person accused of 

an offense under this Code; or-e. 
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e· 
(2) knowingly and intentionally fails to 

enforce or comply with any provision of this Code 

regulating the proceedings before, during, or after 

trial of an accused; 

shall ·be punished as a court-martial may direct." 

References: 

AW 70. 

Commentary: 

Paragraph (1) of this Article embodies the sub­
stance of AW 70. The scope of AW 70 is enlarged to include 
persons other than officers. 

Paragraph (2) is new, and is intended to enforce 
procedural provisions of this Code, for example, Article 37 
(Unlawfully Influencing Action of Court) and Article 31 
(Compulsory Self Incrimination). 

* * * * * 

"ART. 99. Misbehavior Before the Enemy. 

Any member of the armed forces who before or in the 

presence of the enemy -­

(1) runs away; or 

(2) shamefully abandons, surrenders or delivers 
:•• .J up ~ny command, unit, place or mllitary property 

which it is his duty to ,defend; or 

(3) through disobedience, neglect or intentional 

misconduct endangers the safety of any such command, e ­



129 

unit, plac~ or military property; or 

(4) casts away his arms or ammunition; or 

, (5) is guilty of cowardly conduct; or-
(6) quits his place of duty to plunder or 

pillage; or 
. 


causes false alarms in any command, unit, 

or place under control of the armed forces; or 

(8) willfully fails to do his utmost to en­

counter, engage, capture, or destroy any enemy 

troops, combatants, vessels, aircraft, or any other 

thing, which it is his duty so to encounter, engage, 

capture or destroy; or 

(9) does not afford all practicable relief and 

assistance to any troops, combatants, vessels or 

aircraft of the armed forces belonging to the 

United States or their allies when engaged in 

battle; 

shall be punished by death or such other punishment as a 

court-martial may direct." 

References: 


AW 75 

AGN Art. 4(12-20)

Proposed AGN, Art. 8(7-15) 




Commentary: 

This Article incorporates comparable Army and Navy 
provisions. The phrase "or speaks words inducing others tt has 
been deleted from AW 75 as unnecessary in view of Article 77 
and 82. 

* * * * * 
• 

"ART. 100. Subordinate Compelling Surrender. 
'-­

Any person subject to this Code who compels or 
'­

attempts to compel a commander of any place, vessel, aircraft, 

or other military prop~rty, or of any body of members of the 

armed forces to give it up to an enemy or to abandon it, or 

who strikes the colors or flag to an enemy without proper 

authority, shall be punished by death or such other punish­ :- , 

ment as a court-martial may direct." 

References: 

AW 76 

AGN Art. 4(12)

Proposed AGN, Art. 8(7) 


Commentary: 

This Art1cle consolidates AW 76 and Proposed AGN, 
Art. 8(7). 

* * * * * 

e ­
\ 
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"ART. 101. Improper Use of Countersign. . 

Any person subject to this Code who in time of war 

discloses the parole or countersign to any person not entitled 

t .o receive it or who gives to another who is entitled to re­

ceive and use the parole or countersign a different parole or 

.countersign from that which, to his knowledge, he was authorized 

and required to give~ shall be punished by death or such 

other punishment as a court-martial may direct." 
-' 

References: 

AW 77 

Proposed AGN, Art. 9(48) 


-e Commentary: 

This Article is derived from AW 77. The words "to 
his knowledge" have been added, to cover the situation where 
a person misunderstands the countersign or parole given to 
him. 

* * * * * 
"ART. 102. Forcing a Safeguard. 

Any person subject to this Code who forces a safe­

guard shall suffer death or such other punishment as a court­

martial may direct." 
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another 

or 
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References: 

AW 78 

Commentary: 

This Article is derived from AW 78. The words. 
"in time of war" have been deleted to cover the situation 
where it is necessary to impose a safeguard, as in circum­
stances amounting to a state of belligerency, but where a 
formal state of war does not exist. 

* * * * * 

"ART. 103. Captured or Abandoned Property. 

(a) All persons subject to this Code shall secure 

all public property taken from the enemy for the service of 

the United States, and shall give notice and turn over to the 

proper authority without delay all captured or abandoned pro­

perty in their possession, custody or control. 

(b) Any person subject to this Code who -­

(I) fails to carry out the duties prescribed 

in ~updivision (a) of this Article; or 

(2) buys, sells, trades, or in any way deals 

in or disposes of captured or abandoned property, 

whereby he shall receive 

benefit, or advantage to himself or 

directly or indirectly connected with himself; 

(3) engages in looting or pillaging; 

shall be punished as a court-martial may direct." 

.., - - - ­
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References: 


AW 79, 80 

Proposed AGN, Art. 9(37)
AGN Art. 8(16) 

Commentary: 

This Article consolidates AW 79 and 80. Paragraph 
(3) of subdivision (b) is added as itwas felt that conduct 
of this nature should be specifically covered. 

* * * * * 

"ART. 104. Aiding the Enemy. 


Any person"who 


(1) aids, or attempts to aid the enemy with 

arms, ammunition, supplies, money or other thing; 

-e or 

(2) without proper authority, knowingly harbors 

or protects or gives intelligence to, or communicates 

or corresponds with, or holds any intercourse with 

the · enemy, either directly or indirectly; 

shall suffer death or such other punishment as a court-martial 

or military commission may direct." 

References: 

AW 81 

AGN Art. 4(5), 4(4) . 

Proposed AGN, Art. 8(2) 
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Commentary: 

This Article is derived from AW 81. Paragraph (2) • 
enlarges AW 81 by the addition of the phrase "holds any inter­
course with the enemy." 

* * * * * 

"ART. 105. Misconduct as Prisoner. 

Any person subject to this Code who, while in the 

hands of the enemy in time of war --
'­

(I) for the purpose of securing favorable 

treatment by his captors acts without proper 

authority in a manner contrary to law, custom, 

or regulation, to the detriment of others of 

whatever nationality held by the enemy as civilian 

or military prisoners; or 

(2) while in a position of authority over such 

persons maltreats them without justifiable cause; 

shall be punished as a court-martial may direct." 

References: 

None 

Commentary: 

This Article is new, and stems from abuse~ of this 
nature arising out of World War II. 

* * * * * 

e ­
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IIART. 106 	 Spies. 

Any person who in time of war is found lurking or 

acting as a spy in or about any place, vessel, or aircraft, 

within the control or jurisdiction of any of the armed forces 

of the United states, or in or about any shipyard, any manu­

facturing or industrial plant, or any other place or institution 

engaged in 	work in aid of the prosecution of the war by the 

United States, or elsewhere, shall be tried by a general 


court-martial or by a military commission and on conviction 


shall be punished by death." 

References: 

AW 82 

AGN Art. 5 

Proposed AGN, Art. 8(16) 


Commentary: 

This Article is derived from AW 82. The scope of 

the Article has been enlarged in vie\'l of the importance of 

industrial plants, and other manufacturing units engaged in 

the war effort. 


* * * * * 

"ART. 107. False Official Statements. 

Any person subject to this Code who, with intent to 

deceive, signs any false record, return, regulation, or~er or 

other official document, knowing the same to be false, or makes 
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any other false official statement knowing the same to be 

false, shall be 'punished as a court-martial may direct." 

References: 

AW 56, 57 

AGN Art. 8(14) 

Proposed AGN, Art. 9(24) 


Commentary: 

This Article consolidates AW 56 and 57. It is 
broader in scope in that it is not limited to part1cular 

-. 
types of documents, and its application includes all persons 
subject to this Code. 

The Article extends to oral statements, and the 
mandatory dismissal for officers has been deleted. 

* * * * * 

"ART. 108. Military Property of United States -- Loss, 

Damage, Destruction, or Wrongful Disposition. 

Any person subject to this Code who, without proper 

authority, -­

(1) sells or otherw1se d1sposes of; or 

(2) w111fully or through neglect damages, 

destroys, or loses; or 

(3) willfully or through neglect suffers to be 

lost, damaged, destroyed, sold or wrongfully dis­

posed of; 
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any military property of the United States, shall be punished 

as a court-martial may direct." 

References: 

AW 83, 84 
AGN Art. 8(15) 
Proposed AGN, Art. 9(20), 9(21), 9(25) 

Commentary: 

This Article consolidates AW 83 and 84. It removes 
the distinction between issued and non-issued military pro­
perty, and applies to all persons subject to the Code. 

* * * ~ 'It' 

"ART. 109. Property Other Than Military Property of United 

States -- Waste, Spoil, or Destruction. 

Any person subject to this Code who willfully or 

recklessly wastes, spoils, or otherwise willfully and wrong­

fully destroys or damages any property other than military 

property of the United States shall be punished as a court­

martial may direct. 1I 

References: 

AW 89 

Commentary: 

-e This Article is derived from AW 89. The provisions
relating to behavior, reparation, and riot have been deleted. 
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The reparation aspect is now handled by Article 139 
and the riots by Article 116. 

* * * * * 

"ART. 110. Improper Hazarding of Vessel. 

(a) Any person subject to this Code who willfullv 

and wrongfully hazards or suffers to be hazarded any vessel 

of the armed forces shall suffer death or such other puniBh­

ment as a court-martial may direct. 

(b) Any person subject to this Code who negligently 

hazards or suffers to be hazarded any vessel of the armed 

forces shall be punished as a court-martial may direct." 

. References: 

AGN Arts. 4(10), 8(11)

Proposed AGN, Arts. 8(6) , 9( 21) 


Commentary: 

This Article is derived from Proposed AGN, Arts. 

8(6) and 9(21). 


* * * * * 

"ART. 111. Drunken or Reckless Driving. 

Any person subject to this Code who operates any 

vehicle while drunk, or in a reckless or wanton manner, shall 

be punished as a court-martial may direct." 
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References: 

Proposed AGN, Arts. 9(53), 9(54)• 

Commentary: 

It is intended that the word "drunk" as used in 
this Article, and in Articles 112 and 113, shall have the 
same meaning as set forth in the MCM, par. 173, to wit: 
"Whether the drunkenness was caused by liquor or drugs is 
immaterial; and any intoxication which is sufficient sensibly 
to impair the rational and full exercise of the mental and 
physical faculties is drunkenness within the meaning of this 
Article." 

* * * * * 

"ART. 112. Drunk on Duty. 

Any person subject to this Code, other than a 

sentinel or lookout, who is found drunk on duty, shall be 

punished as a court-martial may direct." 

References: 

AW 85 

AGN Art. 8(1} 

Proposed AGN, Arts. 9(53}, 9(55} 


Commentary: 

This Article is derived from A\o/ 85. The phrase 
"other than a sentinel or lookout" has been added, as a sen­
tinel or lookout found drunk on duty is guilty of a separate 
and distinct offense under Article 113. 

* * * * * 

-e 
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"ART. 113. Misbehavior of Sentinel. 

Any sentinel or lookout who is found drunk or • 
sleeping upon his post, or leaves it before he is regularly 

relieved shall be punished, if the offense is committed in 

time of war, by death or such other punishment as a court-

martia l may direct, but if the offense is committed at any 

other time, by such punishment other than death as a court­

martial may direct." 

,­

References: 

AW 86 

AGN, Arts. 4(8), 4(9)

Proposed AGN, Arts. 8(5), 8(9), 9(29) 


Commentary: 

The language used in this Article 1s substantially 
that of AW 86. The \'lord "lookout" has been added to cover 
Navy terminology. 

* * * * * 

"ART. 114. Dueling. 

Any person subject to this Code who fights or pro­

motes, or is concerned in or connives at fighting a duel, or 

who, having knowledge of a challenge sent or about to be sent, 

fails to report the fact promptly to the proper authority, 

shall be punished as a court-martial may direct." 
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References: 

AW 91 

AGN Art. 8(5) 

Proposed AGN 1 ~rt. 9(15) 


commentary: 

The provision regarding dismissal of officers 
found guilty of the offense of dueling has been deleted as 
superfluous. 

* * * * * 

"ART. 115. Malingering. 

Any person subject to this Code who for the purpose 

of avoiding work l dutYI or service 

(1) feigns illness l physical disablement, mental 

lapse or derangement; or 

(2) intentionally inflicts self-injury; 

shall be punished as a court-martial may direct." 

References: 

Proposed AGN 1 Arts. 9(55), 9(56) 

NC&B 1 sec. 104 


Commentary: 

This Article consolidates Proposed AGN 1 Arts. 9(55) 
and 9(56). 

* * * * * 
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"ART. -116. Riot or Breach of Peace. 

Any person subject to this Code who causes or 

participates in any riot or breach of the peace shall be 

punished as a court-martial may direct." 

References: 

AW 89 

AGN Art. 22(a) 

NC&B, sec. 92 


Commentary: 

The language of this Article is new. It is derived 
from AW 89, and is set forth specifically as it is not within 
the purview of Article 109. 

* * * * * 

"ART. 117. Provoking Speeches or Gesture~. 

Any person subject to this Code who uses provoking 

or reproachful words or gestures towards any other person 

subject to this Code shall be punished as a court-martial may 

direct." 

References: 

AW 90 

Proposed AGN, Art.. 9(13) 
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Commentary: 

This Article is derived from AW 90 and Proposed 
AGN, Art. 9(13). 

* * * * * 

"ART. 118. Murder. 

Any person subject to this Code who, without JUs­

tification or excuse, kills a human being, when he - ­

(1) has a premeditated design to kill; or 

(2) intenas to kill or inflict great bodily 

harm; or 

(3) is engaged in an act which is inherently 

dangerous to others ruld evinces a wanton disregard 

of human life; or 

(4) is engaged in the perpetration or attempted 

perpetration of burglary. sodomy, rape, robbery, or 

aggravated arson, though he has no intent to kill; 

is guilty of murder, and shall suffer such punishment as ~ 

court-martial may direct, except that if found guilty under 

paragraph (1) of this Article, he shall suffer death or im­

prisonment for life as a court-martial may direct." 

References: 

AW 92 
AGN Art. 6 

-e 
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Commentary: 

Under paragraph (1) there must be not only an 
intent to kill, but there must also be a premeditated design 
to kill. 

Under paragraph (2) intent to inflict great bodily 
harm has been held to satisfy the "malice aforethought" re­
quirement. 

Paragraph (3) is a codification of the well settled 
con~on law rule that, even in the absence of a specific intent 

_,to kill or inflict serious bodily harm, the homicide is murder 
if the offender's conduct was imminently dangerous to others 
and evi nced a wanton disregard of human life. It is intended 
to cover those cases where the acts resulting in death are " 
calculated to put human lives in jeooardy, without being aimed 
at anyone in particular. 

Paragraph (4) adopts a restricted view of the 
f elony-murder doctrine. Its application is limited to the 
more serious and dangerous offenses. • 

It is i ntended that the common law "year ami a day ii 
ru l e shall not be applicable. In early times, when the rule 
originated, it was difficult to ascertain the true cause of 
deat h i f a substantial period of time intervened. With 
modern developments in medical science the only justification 
for t hi s ~Jle no longer exists. 

The territorial limitation in peace time has been 
removed, thus allowing the armed forces to try murder and 
rape cases in all plapes, and at all times. 

"ART . 119 • Manslaughter. 

Any person subject to thi~ vode who, without a 

design t o effect death, kills a human being -­

(1) in the heat of sudaen pass1on; or 

(2~ by culpable negligence; or 

(3) while perpetrating or attempting to per­

petrate an nf'fFmse. other than those specified in 

- " e . 
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paragraph (4) of Article 118, directly affecting 

the ·person; 

is guilty of manslaughter and shall be punished as a court­

martial may direct." 

References: 

AW 93 
lJ".%R. sec. 119 

Commentary: , 

~ 
Paragraph (1) conforms to the offense which is 

usually labelled voluntary manslaughter. Paragraph (2) 
covers that type of involuntary manslaughter where the 
homicide results from criminal negligence. Paragraph (3) 
obviates the necessity of distinguishing offenses malum in 
se and malum prohibitum. The phrase "directly affecting the 
person" is intended to apply to those offenses affecting some 
particular person as distinguished from an offense affecting 
society in general, such as general safety regulations. 

* * * * * 

"ART. 120. Rap~. 

(a) Any person subject to this Code who commits 

an act of sexual intercourse with a female not his wife, by 

force and without her consent, is guilty of rape. Penetration, 

however slight, is sufficient to complete the offense. 

(b) Any person found guilty 0f rape shall be punished 

by death or such other punishment as a court-martial may direct." 
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References: 

AW 92 

AGN Art. 22(a) 


commentary: 

The geographical limitation in time of peace con­
tained in AW 92 has been deleted. 

* * * * * 

"ART. 121. Larceny. 

Any person subject to this Code who, with intent 

to deprive or defraud another of the use and benefit of pro­

perty or to appropriate the same to his own use or the use 

of any person other than the true owner, wrongfully takes, 

obtains, or withholds, oy any means whatever, from the 

possession of the true owner or of any other person any 

m::mey, personal property 1 or article of value of any kind, 

steals such property and is guilty of larceny, and shall be 

punished as a court;-martiaJ may direct." 

References: 

AW 93 

Proposed AGN, Arts. 9(43),. 9(41) 


Commentary: 

This Article is intended to combine the offenses 
of larceny by asportation, larceny by trick and device, ob­
taining property by false pretenses, and embezzlement. It 

:~ 



147 


is desirable to eliminate the technical distinctions which 
have heretofore differentiated one type of theft from 
another and is in keeping with modern civil trends. 

* * * * * 

"ART. 122. Robbery. 

Any person subject to this Code who with intent to 

steal takes anything of value from the person or in the 

presence of another, against his will, by means of force or 

violence or fear of immediate or future injury to his person 

or property or the person or property o-f a re1ative or member 

of his family or of anyone in his company at the time of the 

robbery, is guilty of robbery and shall be punished as a court­

martial may direct." 

References: 

AW 93 
NC&B, sec . . l2j 

Commentary: 

This Article conforms baSically to the common law 
definition of robbery. The phrase "anything of value" was 
preferred to "property", i n order to obviate the difficulties 
of the common law interpretations. The class of persons 
menaced has been enlarged. 

* * * * * 
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"ART. 123. Forgery. 


Any person subject to this Code who, with intent 


to defraud,-­

(1) falsely makes or al~ers any signature to, 

or any part of, any writing which would, if genuine, 

apparently impose a legal liability on another or 

n~ange his legal right or 1iabiiity to his prejudice; 

or 

(2) utters, offers, issues, or transfers such 

a writing, known by him to be so made or altered; 

. is guilty of forgery and shall be punished as a court-martial 

may direct." 

. , 

References: 

AW 93 
Proposed AGN, Art. 9(39) 

Commentary: 

This Article combines forgery and uttering a forged 
instrument. The basic common law elements have been incor­
porated. 

**.:t** 

!tART. 124. Maiming. 

Any person subject to this Code who with intent to 

injure, disfigure, or disable, inflicts upon the person of 
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another an injury which - ­

(1) seriously disfigures his person by any 

mutilation thereof; or 

(2) destroys or disables any member or organ 

of his body; or 

(3) seriously diminishes his physical vigor by 

the injury of any member or organ; 

is guilty of maiming and shall be punished as a. court-martial 

may direct." 

References: 

AW 93 

NC&B, sec. 122 


Commentary: 

This Article is broader in scope than common law 
mayhem. It includes in,juries which would not have the effect 
of making a person less able to fight. 

* * * * * 

"ART. 125. Sodomy. 

(a) Any person subject to this Code who engages 

in unna.tural carnal copulation with another of the same or 

opposi t e sex or with an animal is guilty of sodomy. Penetration, 

however sl i ght , is sufficient +'0 complete the offense. 

(b) Any person found guilty of sodomy shall be 

punished as a court-martial may direct." 



References: 

AW 93 
Proposed AGN, Art. 9(39) 
NC&B, sec. 108 

commentary: 

This Article covers the same elements as the Army 
and Navy definition of this offense. 

* * * * * 

"ART. 126. Arson. 

(a) Any person subject to this Code who willfully 

and maliciously burns or sets on fire a dwelling in which 

there is at the time a human being, or any other structure, 

water craft, or movable, wherein to the knowledge of the 

offender there is at the time a human being is guilty of 

aggravated arson and shall be punished as a court-martial 

may direct. 

(b) Any person subject to this Code who willfully 

and maliciously burns or sets fire to the property of another, 

except as provided in subdivision (a) of this Article, is 

guilty of simple arson and sha.ll be punished as a court-martial 

may direct." 

References: 

AW 93 

NC&B, sec. 124 
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Commentary: 

This Article divides arson into two categories. 
Subdivision (a) is essentially common law arson, but is en­
larged to cover structures other than dwellings ', in view of 
the fact that the essence of the offense is danger to human 
life. In subdivision (b) the offense is essentially one 
against the property of someone other than the offender • . 

* * * * * 

"ART. 127. Extortion. 

Any person subject to this Code who communicates 

threats to another with the intention thereby to obtain ~ny-

thing of value or any acquittance, advantage, or immunity 

of any description is guilty of extortion and shall be punished 

as a court-martial may direct." 

References: 

AW 96 
Proposed AGN, Art. 9(42) 
NC&B, sec. 93 

Commentary: 

This Article combines extortion and blackmail. 

* * * * * 

"ART. 128. Assault. 

(a) Any person subject to this Code who attempts 

or offers with unlawful force or violence to do bodily harm 

-e 

.. 
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to another person, whether or not the attempt oroff~r is 

consummated, is guilty of assault and shall be punished as 

a court-martial may direct. 

(b) Any person subject to this Code who - ­

(I) commits an assault with a dangerous 

weapon or other means or force likely to produce 

. death or grievous bodily harm; or 

(2) commits an assault and- intentionally 

infJ tcts grievous bodily harmriith or without a 

weapon; 

is guilty of aggravated assault and shall be punished as a 

court-martial may direct." 

References: 

AW 93 

NC&B, sec. 48 


Commentary: 

This Article is divided into two categories. Sub­
division (a) defines a simple assault. Subdivision (b) sets 
forth the elements of aggravated assault. 

This Article differs from present service practice 
in that assaults with intent to commit specific crimes have 
been eliminated , Such assaults could be punished under 
Article 80 (Attempts), or, if the intent is de '.' fuL under 
this Article. 

* * * * * 



153 

"ART. 129. Burglary. 

Any person subject to this Code who, with intent 

to commit an offense punishable under Article~ 118 through 

128 inclusive, breaks and enters, in the night time, the · 

dwelling-house of another, is guilty· of burglary and shall 

be punished as a court-martial may direct." 

References: 

AW 93 
Proposed AGN, Art. 9(39) 

Commentary: 

This Article includes all the elements of common 
law burglary. The intent to commit a felony has been limited 
to those offenses specified. 

* * * * * 

"ART. 130. Housebreaking. 

Any person subject to this Code who unlawfully 

enters the building or structure of another with intent to 

commit a criminal offense therein is guilty of housebreaking 

and shall be punished as a court-martial may direct." 

References: 

AW 93 
Proposed AGN, Art. 9(39)
MCM, par. l79(e)-e 
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Commentary: 

This Article is adopted from MCM, par. l79{e~. 
scope has been enlarged by the inclusion of the words 'or 
structure of another." 

* * * * * 

"ART. 131. Perjury. 

The 

Any person subject to this Code who in a judicial 

proceeding or course of justice, willfully and corruptly , 

gives, upon a lawful oath or in any form allowed by law to 

be substituted for an oath, any false testimony material to 

the issue or matter of inquiry is guilty of perjury and shall 

be punished as a court-martial may direct." 

References: 

AW 93 
MCM, par. l80{h) 
NC&B, sec. 115 

Commentary: 

This Article is derived from MCM, par. 180 (h), and 

.F 

is in substantial conformity with the Navy definition. • 

* * * * * 

"ART. 132. Frauds Against the Government. , 

Any person subject to this Code -­

(I) who, knowing it to be false or fraudulent, 
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(A) makes any claim against the United 

States or any officer thereof; or 

(B) presents to any person in the civil 

or military service thereof, for approval or 

payment, any claim against the United States or 

any officer thereof; or 

(2) who, for the purpose of obtaining the 

.approval, 	allowance, or payment of any claim against 

the United States or any officer thereof, -­

(A) makes or uses any writing or other 

paper knowing the same to contain any false or 

fraudulent statements; or 

(B) makes any oath to any fact or to any 

writing or other paper knowing such oath to be 

false; or 

(C) forges or counterfeits any signature 

upon any writing or other paper, or uses any 

such signature knowing the same to be forged 

or counterfeited; or 

(3) who, having charge, possession, custody, or 

control of any money or other property of the United 

States, furnished or intended for the armed forces 

thereof, knowingly deliver~ to any person having 

authority to receive the same, any amount thereof 

less than that for which he receives a certificate 

or receipt; or 
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(4) who, being authorized to make or deliver 

any paper cp.rtifying the receipt of any property 

of the United States furnished or intended for the 

armed forces thereof, makes or delivers to any person 

such writing without having full knowledge of the 

truth of the statements therein contained and with 

intent to defraud the United States; 

shall, upon conviction, be punished as a court-martial may 

direct." 

.~References: 

AW 94 

AGN Arts. 14{1-10)

Proposed AGN, Arts. 9{1-10) 


Commentary: 

This Article has revised and rearranged the comparable 
Army and Navy provisions to eliminate repetitious and super­
fluous material. 

Reference to persons "causing, procuring, or advising" 
have been deleted in view of Article 77 (Principals). The con­
spiracy clause has been omitted as that offense is now covered 
by Article 81. It is to be noted that an overt act to effect 
the object of the conspiracy is now required. 

The provisions relating to embezzlement, stealing, 
misappropriation, and pledges have been omitted as the said 
offenses are now covered by Article 121 (Larceny) or Article 
108 (Wrongful Dlsposi tion of Military Property). 

The continuing jurisdiction clause has been deleted, 
since a member of the armed forces who commits a fraud against 
the government, and who is thereafter discharged, is subject to 
prosecution in the Federal courts under ~eneral criminal statutes. 
See Title 18 U.S.C. SS 1001 et ~ (1948). 

* * * * * 

e ­
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"ART. 1:.;3. Conduct Unbecoming an Officer and Gentleman. 

Any officer, cadet, or midshipman who is convicted 

of conduct unbecoming ~n officer and a gentleman shall be 

dismissed from the armed forces." 

-... 

References: 


AW 95 


Commentary: 

This Article is derived from AW 95. The word 
"midshipman" has been added to cover the Navy designation. 

* * * * * 

"ART. 134. General Article. 

Though not specifically mentioned in this Code, all 

disorders and neglects to the prejudice of good order and dis­

cipli!le in the armed forces, all conduct of a nature to bring 

discredit upon the armed forces, and crimes and offenses not 

capital, of which persons subject to this Code may be guilty, 

shall be taken cognizance of by a general or special or sum­

mary court-martial, according to the nature and degree of the 

offense, and punished at the discretion of such court." 

References: 


AW 96 
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Commentary: 

This Article is derived from A',<j 96 and corresponds 
to AGN Art. 22(a). 

* * * * * 

" 
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Part XI. Miscellaneous Provisions. 

"ART. 135. Courts of Inquiry:. 

(a) Courts of inquiry to investigate any 

matter may be convened by any person authorized to 

convene a general court-martial or by any other person 

designated by the Secretary of a Department for that 

purpose whether or not the persons involved have re­

quested such an inquiry. 

(b) A court of inquiry shall consist of three 

or more officers. For each court of inquiry the con­

vening authority shall also appoint counsel for the 

court. 

(c) Any person subject to this Code whose 

conduct is subject to inquiry shall be designated as a 

party. Any person subject to this Code or employed by 

the National Military Establishment who has a direct 

interest in the subject of inquiry shall have the right 

to be designated as a party upon request to the court. 

Any person designated as a party shall be given due 

notice and shall have the right to be present, to be 

represented by counsel, to cross-examine witnesses, and 

to introduce evidence. 

(d) Members of a court of inquiry may be 

challenged by a party, but only for cause stated to the 

court. 
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(e) The members, counsel, the reporter, and 

interpreters of courts of inquiry shall take an oath or 

affirmation to faithfully perform their duties. 

(f) Witnesses may be summoned to appear and 

testify and be examined before courts of in4uiry as 

provided for courts-martial. 

(g) Courts of inquiry shall make findings 

of fact but shall not express opinions or make recommend­

ations unless required to do so by the convening authority. 

(h) Each court of inquiry shall keep a record 

of its proceedings, which shall be authenticated by the 

signatu~p.s of the president ~d counsel for the court 

and forwarded to the convening authority. In case the 

record can npt be authenticated by the president it shall 

be signed by a member in lieu of the president and in 

case the record can not be authenticated by the counsel 

for the court it ~hall be signed by a member in lieu of 

the counsel." 

References: 

AW 97-103 
Proposed AGN, Arts. 42; 43, 44 

Commentary: 

This Article is a combination of Army and Navy 
provisions as to courts of inquiry. Army courts of inquiry, 
at present, may only be convened at the request of the 
person whose conduct is to be investigated. Naval courts 
of inquiry, however, may be convened for any formal in­
vestigation. Subdivision (a) grants this broader power. 
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Subdivision (b) does not change the number of 
members of courts of inquiry in either service, but does 
provide for a counsel whose duties are to assist the 
court in matters of law, presentation of eVidence, and 
in the keeping of the record. 

Subdivision (c) adopts the substance of 
Proposed AGN, Art. 42 The provision in regard to 
employees of the National Military Establishment is in­
cluded in order to allow employees whose conduct may
be involved in the inquiry to intervene in order to 
protect their rights or reputations. 

Subdivisions (d) and (e) conform to present
Army and Navy practice. 

Subdivision (f) is derived from AW 101. Under 
Navy practice witnesses may be but are not required to be 
sworn. 

Subdivisions (g) and (h) conform to Army and 
Navy practice. 

* * * * * 
"ART. 136. 	 Authority to Administer Oaths and to Act 

as Notary. 

(a) The following persons on active duty in 

the armed forces shall have authority to admin~er oaths 

for the purposes of military administration, including 

military justice, and shall have the general powers of 

a notary public and of a consul of the United States, 

in the performance of all notarial acts to be executed 

by members of any of the armed forces, wherever they 

may be, and 	by other persons subject to this Code outside 

the continental limits of the United States: 
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(1) All judge advocates of the Army and 

Air Force; 

(2) All law specialists; 

(3) All summary courts-martial; 

(4) All adjutants, assistant adjutants, 

acting adjutants and personnel adjutants. 

(5) All commanding officers of the Navy 

and Coast Guard; 

(6) All staff judge advocates and legal 

officers, and acting or assistant staff judge 

advocates and legal officers; and 

(7) All other persons designated by 

regulations of the armed forces or by statute. 

(b) The following persons on active duty in 

the armed forces shall have authority to administer oaths 
\ 

necessaryirt the performance of their duties: 

(1) The president , law officer, trial 

counsel, and assistant trial counsel of all 

general and special courts-martial; 

(2) The president and the counsel for 

the court of any court of inquiry; 

(3) All officers designated to take a 

deposition; 

(4) All persons detailed to conduct an 

investigation; 

(5) All recruiting officers; and 

(6) All other persons designated by 

e 

. , 

• 
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regulations of the armed forces or by statute. 

(c) No fee of any character shall be paid to 

or received by any person for the performance of any 

notarial act herein authorized. 

(d) The signature without seal of any such 

person acting as notary, together with the title of his 

office, shall be prima facie evidence of his authority." 

References: 

AW 114 
AGN Art. 69 
Proposed AGN, Art. 47(a) 

commentary: 

This Article is a combination and modification 
of AW 114 and AGN Art. 69. Only certain persons specified 
are given notarial powers, as it is believed inappropriate 
that persons having temporary powers to administer oaths 
should notarize legal instruments which may have drastic 
legal consequences if incorrectly drawn. The persons
specified in subdivision (a) are believed to have legal 
experience or experience in personnel matters. Command­
ing officers of the Navy and Coast Guard are included in 
subdivision (a) as Navy and Coast Guard oommands do not 
have adjutants and personnel adjutants. 

* * * * * 
"ART. 137. Articles to be Explained. 

Articles 2, 3, 7 through 15, 25, 27, 31, 37, 

38, 55, 77 through 134, and 137 through 139 of this Code 

shall be carefully explained to every enlisted person at 

the t~e of his entrance on active duty in any of the 

armed forces of the United states, or within six days 
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is refused redress, 
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thereafter. They shall be explained again after he 

has completed six months of active duty, and again at 

the time he re-enlists. A complete text of the Uniform 

Code of Military Justice and of the regulations prescribed 

by the President thereunder shall be made available to r' 

any person on active duty in the armed forces of the 

United States,upon his request, for his personal exam­

ination. " 

References: 

AW 110 

AGN Art. 20 (Tenth) 


Commentary: 

This Article is derived from AW 110, but 
requires the Articles to be carefully explained instead 
of being read, as it is felt that a careful explanation
is of more value than a mere reading. The language
would also permit training films to be used to explain
the Code. The requirement that the Code be read every
six months is omitted as it is felt that a thorough
indoctrination is more beneficial than a required read­
ing every six months. 

* * * * * 
"ART. 138. Complaints of Wrongs. 

Any member of the armed forces who believes 

himself wronged by his commanding officer, and, 

due application to such commander, 

may complain to any superior officer who shall forward 

the complaint to the officer exercising general court­

martial jurisdiction over the officer against whom it 
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is made. That officer shall examine into said complaint 

and take proper measures for redressing the wrong 

complained of; and he shall, as soon as possible, trans­

mit to the Department concerned a true statement of 

such complaint, with the proceedings had thereon." 

4It 

References: 

AW 121 
U. S. Navy Regulations, Art. 99 

commentary: 

This Article is adopted from AW 121. The Navy 
has provided a similar procedure by regulation. 

* * * * * 
"ART. 139. Redress of Injuries to Property. 

(a) Whenever complaint is made to any commanding 

officer that willful damage has been done to the property 

of any person or that his property has been wrongfully 

taken by members of the armed forces he may, subject to 

such regulations as the Secretary of the Department may 

prescribe, convene a board to investigate the complaint. 

The board shall consist of from one to three officers 

and shall have, for the purpose of such investigation, 

power to summon witnesses and examine them upon oath or 

affirmation, to receive depositions or other documentary 

eVidence, and to assess the damages sustained against 

the responsible parties. The assessment of damages made 

by such board shall be subject to the approval of the 
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commanding officer, and in the amount approved by him 

shall be charged against the pay of the offenders. The 

order of such commanding officer directing charges 

herein authorized shall be conclusive on any disbursing 

officer for the payment by him to the injured parties 

of the damages so assessed and approved. 

(b) Where the offenders can not be ascertained, 

but the organization or detachment to which they belong 

is known, charges totalling the amount of damages assessed 

and approved may be made in such proportion as may be 

deemed just upon the individual members thereof who are 

shown to have heen present at the scene at the time the 

damages complained of were inflicted, as determined by 

the approved findings of the board . I t 

References: 

AW 105 

connnentary: ... 

This Article is a redraft of AW 105 with ..
changes to permit the Secretary of the Department to 
prescribe the situations and procedures for redress. 
It is not intended to affect the provisions of 40 Stat. 
705 (1918) as amended by 41 Stat. 132 (1919), 34 U.S.C. 
R 600 (1946), (claims for damages ' not occasioned by 
vessels) or the provisions of 28 U.S.C. R 2671 et ~. 
(1948), (tort claims) or similar enactments. 

* * * * * 
"ART. 140. Delegation by President. 

The President is authorized to delegate any 
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authority vested in him under this Code, and to provide 

for the subdelegation of any such authority." 

References: 

Pub. L. 759, 80th Cong., 2d Sess., g lO(c)
(June 24, 1948) 

Commentarl: 

This Article incorporates the language of 
the reference. 

* * * * * 

.. 
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47 c. Review by Staff Judge Advocate 61, 65(b) 

47 d. Approval Before Execution 71 

47 e. Who May Act in Place of Convening Authority 60 

47 f. Powers InGident to Power to Approve 64 

48 Confirmation 71 

49 Powers Incident to Power to Confirm 71 

50 a. Board of Review; Judicial Council 66, 67 

50 b. Additiona l Boa rds of Review and Judicial Councils 66, 68 

50 c. Brlltnch Offices 68 

50 d. Action by Board of Review 66, 67, 71 

50 e. Discharges and Ponitentiary Confinement 66, 67, 71 

50 f. Appellate Action in Other Cases 69 

50 g. ITeighing Evidence on Review 66 

50 h. Finality of JUdgments 76 

51 a. Mitigationl_Remission, and Suspension When Executed 71, 74 

_ 

'r 

• 
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A.We (as amended by P.LQ 759) Tentative U.C.M.J. Art. 

51 b. 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

Mitigation, Remission~ and Suspension After Execution 

Rehearings 

Petition for New Trial 

Fraudulent Enlistment 

Officer Me.king Unlawful Enlistment 

False Muster 

False Returns 

Desertion 

Aiding or Advising Another to Desert 

Entertaining Deserter 

A.W.O.L. 

Disrespect Towards Pre~ident, etc. 

pisrespect Towards Superior Dfficer 

Assaulting or Willfully Disobeying Superior Officer 

Insubordinate Conduct Towards NoncoIT@issioned Officer 

Mutiny or Sedition 

Failure to Suppress Mutiny or Sedition 

Quarrels; Frays; Disorders 

Arrest or Confinement 

Charges; Action Upon, Unnecessary Delay 

Refusal to Receive and Keep Prisoners 

Report of Prisoners Received 

Releasing Prisoner ~ithout ~rcper Authority 

Delivery of Offenders to Civil Authorities 

Misbehavior Before Enemy 

Subordinate Compelling Surrender 

71; 72, 74 

63, 66(d), 

73, 75 

83 

84 

107 

107 

85 

77 

78 

86, 87 

88 

89 

90 

91 

94 

94 

7, 95 

10, 95 

10, 98(1) 

11 

11 

96 

99 

100 

, .' , 

67(e) 
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A.We (as amended by P.L. 759) Tentati ;r(; U, C ,.}JL, J. Art.--------_ ...... 
77 Improper Use of Countersign 101 


78 Forcing a SafeguQrd 102 


79 Captured Property to be Secured for Public Service 103 


80 Dealing in Captured or Abandoned Property 103 


'- 81 Relieving or Aiding the Enemy 104 


82 Spies 106 


83 Military Property ~ Willfull or Negligent Loss, etc. 108 

,.. 

84 WD.ste or Unlawful Disposition of Military Property Issued 108 


85 Drunk on Duty 112 


86 Misbehavior of Sentinel 113 


87 Personal Interest in Sale of Provisions Deleted 


88 Unlawfully Influencing Court 37 


89 Good Order to be Maintained and Wrongs Redressed 109,116,139 


90 Provoking Speeches and Gestures 117 


91 Dueling 114 


92 Murder ~ Rape 118, 120 


93 Various Crimes 119,121-131 


94 Frauds Against the Gove~Dment 132 


96 Conduct Unbecoming an Officer and Gentleman 133 


96 General Article 134 


97-103 Courts of Inquiry 135 


104 Disciplinary Powers of Commandi niS Officers 15 


105 Redress of Injuries to Property 139 


106 Arrest of Deserters by Civil Authorities 
 8 
, 

107 Soldiers to Make Good Time Lost 8ec. 6(a) 

108 Separation of Soldiers Sec. 6(b) 

~e 
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~ A.W. (as amended by P.L. 759) Tentative U.C.M.J. Art.-----_. 
109 Oath of Enlistment Sec. 8 


110 Articles to be Read 137 


111 Copy of Record of Trial 54(c) 


112 Effects of Deceased Sec. 6(c) 


113 Inquests Sec. 6(d) 


11<1 Authority to Administer Oaths 136 


115 Appointment of Reporters and Interpreters 28 


116 Powers of Assistant Counsel 38 


117 Removal of Civil Suits Sec. 9
'"' 
118 Separation of Officers Sec. 10 


119 Rank and Precedence Sec. 6( e) . 


120 Command ~hen Commands Join Sec. 7(f) 


121 Complaints of ; '~rongs 138 




CROSS REFERENCES 


Present AGN to Uniform Code 


AGN Articles 	 U~iform Cods.6£ Military Justice 

1 Commanders' Duties of Ex~mple and Correction 

2 Divine Service 

3 Irreverent Behavior 

4 Offenses Punishable by Death 

4 (First) Mutiny 

4 (Second) Disobedience of Orders 

4 (Third) striking Superior Officer 

4 (Fourth) Intercourse With an Enemy 

4 (Fifth) Messages from an Enemy 

4 (Sixth) Desertion in Time of War 

4 (Seventh) Deserting Trust 

4 (Eighth) Sleeping on Watch 

4 (Ninth) Leaving Station 

4 (Tenth) Willful Stranding or Injury of Vessels 

4 (Eleventh) Unlawful Destruction of Public Property 

4 (Twelfth) Striking Flag or Treacherously Yielding 

4 (Thirteenth) Cowardice in Battle 

4 (Fourteenth) Deserting Duty in Battle 

4 (Fifteenth) Neglecting Orders to Prepare for Battle 

4 (Sixteenth) Neglecting to Clear for Action 

4 (Seventeenth) Neglecting to Join Battle 

4 (Eighteenth) Failing to Encourage Men to Fight 

4 (Nineteenth) Failing to Seek Encounter 

4 (Twentieth) Failing to AffQrd Relief in Battle 

S(j~. 7(c) 

Sec. 7(d) 

Sec. 7(e) 

94 

.	90, 91 

104 

104 

85 

113 


86, 113 


110(0.) 


109 


99(2), 100 


99(5) 


99(1) 


85 


99(3) 


99(3) 


99(5) 


99(8) 


99(9) 
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AGN Articles Uniform Code of Milit~!~ ~~~~i? c 

5 Spies 106 

6 Murder 118 

7 Impriso~~ent in Lieu of Death 58 

8 Offenses Not Punishable by Death 

8 (First) Scandalous Conduct 134 

8 (Second) Cruelty 93 

8 (Third) Quarreling 117 

8 (Fourth) Fomenting Quarrels 77, 117 

8 (Fifth) Duels 114 

8 (Sixth) Contempt of Superior Officer 89, 91 

8 (Seventh) Combinations Against Superior Office r 81, 89, 91 

8 (Eighth) Mutinous 'Words 80, 94 

8 (Ninth) Neglect of Orders 92 (2) 

8 (Tenth) Preventing Destruction of Public Property 108(3) 

8 (Eleventh) Negligent Stranding 110(b) 

8 (Twelfth) Negligence in Convoy Service 92(3), 93, 127 

8 (Thirteenth) Receiving Articles for Freight deleted' 

8 (Fourteenth) False Muster 107 

8 (Fifteenth) ~aste of Public Property 108 

8 (Sixteenth) Plundering on Shore 103(3') 

8 (Seventeenth) Refusing t o Apprehend Offenders 78 

8 (Eighteonth) Refusing to Rece ive Pris one rs 11, 98(2) 

8 (Nineteenth) Absence \v-ithout Leave 86, 87 

8 (Twentioth) Vi ol ating Genera l Orders or Regula tions 92 

8 . (Twenty-first)DesertioIl in Time of Peace 85 

8 (~~enty-second) Harboring Deserters 78, 85 
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.
AGN Articles Uniform Code of Military Justice 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22(a) 

22(b) 

23 

24-25 

26 

27 

28 

29 

30 .. 31 

33 

34 

35 

36 

Officer Absent Without Leave Reduced 

Desertion by Resignation 

Dealing in Supplies 

Importing Dutiable Goods in Public Vessels 

Distilled Spirits 

Frauds Against the Government 

Prize Money 

Removing Property from Prize 

Maltreating Persons on Board Prize 

Forfeiture of Citizenship for Desertion 

Enlisting Deserters, Minors, etc. 

Rules for Commanding Officers 

Authority of Officers After Loss of Vessel 

Offenses Not Specified 

Fraudulent Enlistment 

Offenses Committed on Shore 

Punishments by Commanders 

Convening Authority of Summary C-M 

Constitution of Summary C-M 

Oaths in Summary C-M 

Testimony in Summary C-M 

P,;nishments by SUITL.'1lary C-M 

Remiss: )n of Summary C~M Sentence 

Proceedin6s and Record of Summary C_M 

General C-M Punishments 

Dismissal of Officers 

nCb) 
85 

108, 121 

deleted 

deleted 

132 

103 

103 

93 

Not Repealed 

84 

To be Covered by Regu~ 
lations 

Sec. 7(a) 

134 

83 

5 

15 

23 . 

16 

42(a) 

42(b) 

19 

7l(d), 74 

54, 65 

18 

Sec. 10 



• 
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Uniform CodeAGN Articles , 

37 Officer Dismissed by President--Right to Trial 

38 Convening Authority--General C-M 

39 Constitution of General C-M 

40 Oath ~f lIl.embers.,.,-Genoral C-M 

41 Oath of Wi tness-"'Genera1 C-l1 

42 Contempts; Process for Witnesses 

43 Charges and Specifications; Arrest of Accused 

44 Officer Arrested to Surrend~r Sword 

45 Suspension of Proceedings 
," 

46 Absence of Members 

47 vritnesses Examined in Absence of Member 

48 Suspension of Pay may be Adjudged 

49 Prohibited Punishments 

50 Sentences, How Determined 

51 Adequate Punishment; Recommendation to Mercy 

52 Authentication of Judgment 

53 Confirmation of Sentence 

54(a) Remission and Mitigation 

55-60 Courts of Inquiry 

statutes of Limitation 


63 
 President May Limit Punishment in Time of' Peace 

64(a) Officers Authorized to Order Deck Courts 

64(b) Constitution and Powers of Deck Courts 

64(c) Recorder of Deck Courts 

64(d) Approval of Sentence of Deck Court 

64(e) Rules Governing Deck Courts 

of Mili ta.!y Justice 

4 

22 

16 

42 

42 

4q, 47, 48 

10, 30, 35 

Deleted 

40 

29 

29 

18 

55 

52 

Deleted 

54 

71 

64, 66, 71, 74 

135 

43 

56 

24 

16, 20 

28 

64, 65 

36 



- 5 ­

AGN Articles Uniform Code of M~litary Justice 

64(f) Records of Deck Courts; Filing and Review 54, 65 

64(g) Objection to Trial by Deck Court 20 

65 Competency of Officers of Other Organizations to 2, 25 
Sit on C-M 

66 Courts and Punishment in Hospitals 15, 22, 23, 24 

67 4uthority of Officers of Separate Organization of Sec. 7(b) 
Marines 

68 Depositions 49 

69-70 Authority to Administer Oaths 136 

Definition of Officers . 1 

Jurisdiction Ove r Marines and Medical Corps attached to 1, 2, 17 
Army 

Jurisdiction Over Pacific lslands 2(12) 



C. O. PUNISHlV'iliNT 

Statutory Provisions in U.C.M.J. Compared 
with st&tutory Provisions of AW~ AGN~ and 

Proposed AGN, as Limited by Regulations, 

1. Who may i:npose: 

y.C.ILJ u: 1) Any commanding officer - Sec. of Dept. 
can re"Eitrict categories of C~ O! s authorized to exercise. 

2) Officers-in-charge - limited as to 
punishments. 

AIT: C.O of any detach:nent, company or higher command. 
Power cannot be delegated. 

AGN: C. O. of a vessel and any officer empowered to 
. convene a general or SUIll.lnary court,, 'martial. An officer who 
comms. nds by accident, or in the absl!nce of the C. 0., except 
absence on leave" mayimpose - O"nly ·confinement. 

Proposed A~N: C. O. of a vessel and any officer 
empowered to convene a summary court; latter may delegate 
to subordinate officers on separate or detached duty autllOri ty 
to inflict most punishments, except loss of pay. An officer 
who commands by accident. or in the absence of the C. 0., 
except &bsE::nce on leave, may impose only confinement or 
suspension from duty. 

2. Right to trial by court-,martiL<l: 

U.C.M.J.: Sec. gf Dept. may specify that &ccused 
shall be permitted to demand trial by C.iJI. 

A'ii: Accused may demand trial. 

AGN: No right of refusal. 

Pl'oposed AGN: No right of refusal. 

3. Right of appeal: 

U,C,M.J.: Appeal to next superior authority permitted ­
in the mef:lntirhe, punish,'1lent is carried out. 

AW: Same as U.C.M.J. 

AGN: No appeal provision. 

Proposed AGN: No appeul provision. 



4. Remissio~tLd Suspension: 

U.C.M. J.~ Officer who imposes punishment~ his successor 
in comm::md, and superior authority may suspend~ set aside~ 
or r emit any part or alJOunt of the punishment and rsst01"8 
all rights~ privilege s D.nd property affected. 

AW: Same as U.C.M.J. except a ction is limited to 
unexecuted portion of punishment a nd no provision for suspension. 

AGN, and ProE2§.8d AGN: No provision. 

~~~~: C. O. punismnent not ~ bar to tria l by C.M. 
for a serious cr~me or offense gro~ing out of same act or 
omission. but may be shown on tria l a s mitigating f actor in 
sentence . 

AW : Same as U.C. M.J. 

ACH~~E!d ProEosed AGN: Never El. bar to tria l, and cannot 
be shown in mitigation or a s an indicQtion of guilto 

6. Table of Punishments: 

See page attached • 

• 
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NOTES 

1. 	 One punishment may be imposed, in addition to or in 
lieu of admonition or reprimand. 

Punishments may be combined - but total of confinement, 
restriction~ withholding of privileges and extra duties 
cannot exceed one week. 

3. One punishment only - reprimand classed as a punishment. 

4. Shown as deprivation of liberty on shore. 
_---l 

6. If imposed by an officer exercising GeM jurisdiction. 

6. If imposed by an officer exercising specia,l eM jurisdiction. 

7. Not applicable to general officers. 

8. 	 In time of war or national emergency, or when authorized 
by SecNav in time of peace. 

9. 	 If grade from which demoted was established by command 
or equivalent or lower command. 

T 

: 



PUNrSHMENT~ [3 i C {,) v '\.T - ml4(\ II ~(,.. 

statutory Provisions in U.C.M.J. Compared 
With statutory Provisions of A.W., AGN~ 

And Proposed AGN, as Limited by Regulations 

1. Maximum limits. 

President authorized to prescriba.. under U.C. M.J., A.W., 
A.G.N. and proposed A.G.N a A.G.N. and proposed A.-G. N. specify 
limits appJ,icable in peace time onlyo 

2. Cruel and unusual punishments. 

Prohibited under Code, A.W. and A.G.N. A.G. N. 49 
and proposed A.G.N. 31 authorizes use of irons for safe 
custody. MCM, par. 115 lists punishments not sanctioned 
by customs of service - shaving head, military duties~ etc. 

3. Contempts. 

U.C.M.J.: Art. 48 -- Cannot exceed confinement for 
30 days: $100 fine, or both~ 

A.W.: Art. 32 -- Same as U.C.M.J. 

A.G.N.: Punishable by civil court .cannot exceed 
confinement for 6 months, $500 fine, or both applies to 
GCM's only. 

Proposed A.G.N.: Applies to general and summary 
courts -- punishment same as A.G. n . 

4. Penitentiary confinement. 

U.C.M.J.: Art. 58 -- No limitation. 

A.W. ; Art. -42 -- Limited to cases of deser~ion, mutiny 
and those involving offenses which are punishable by more than 
1 year under a Federal statute when sentence adjudged is 1 y6~r 
or more. Also, death sentences commuted to life imprisonment. 

A.G.N.: No statutory limitation. 

Proposed A.G.N.: Art. 33(a)-- Where offense is 
violation Federal statute, sentence of imprisonment cannot 
exceed limit set in statute. ' 

5. Damage to pers~nal property. 

U.C.M.J.: Art. 139 -~ - Checkage of pay authorized. 

AoV'f.~ A.W. 105 - ... Same as U.C.M.J. (Investigation 
und6r A. VV. is mandatory). 
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A.G. N•.and pr-opos ed A.G.N.: No statutory provision. 

U.C. hl .J.: Death for spying-- Dismissa l for conduct 
unbecoming an officer. 

A.WI. : Death for spying ~- Des.th or life imprisonment 
for premeditated murder. Dismissa l for conduct unbecoming 
an officGr, personal interest in sa le of prov~si ons, fale 8 
muster, fals e r eturns. 

A.G.N. and propos ed A. G.N.: No statutory mandatory 
punishment~---Dcs e rter must be dismiss ed or dischar ged becuuse 
of Federal law that he cannot hold office of profit under U.S. 

7. Table .~f punishments. 

See page following. 

-e 
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Co U f\.T- M~ (\TI 4 (. PUNISHMENTS 

statutory Provisions in U.C.M.J. Compared 
With Statutory Provisions of AiN, i-\.GN, and 

Proposed AGN, as Limited by Regulations 

U.C.M.J. 	 ARTICLES OF \~AB 

General Special E:u:mnary General Special Summary 

Xl ,21. Death 	 Xl ,3 

2. Dismissal X6 	 X7 

3. Dishonorable discharge X 	 X 

4. Bad conduct discharge X X 	 X X 

5. Confinement with ha rd X 6 rna IS. 	 X81 mo. 6 rna IS. 1 mo. 
"­

labor 

6. Hard labor without 	 3 I 9 X u 
'7 mol s. 45 Days '3 rna I s.9 rna s. 45 D&ys

confinement 

10 	 107. Restriction to limits X X 2 mols. 3 rna Is. 3 mali? 3 mo IS. 
e ~ 

Deprivation of liberty X X X 

on shore 


e S. 
9. Forfeiture of pay X 2/3 per 2/3 of 1 X12 2/3 per 2/3 of 

mo. for TIIO i S pay, mo. Lor 1 mols 
6 mO.t s r .6 mots, pay 

10. 	 Reduction of officer X14 X15 

to enlisted rank 


1. Mb.y be adjudged only when specificD.lly authorized for offense; 
President CD.n restrict punishment for these offenses to less than death. 

2. Death mundatory for spying; permissive for solicitation of mutiny, 
solicit~tion of des ertion in time of war, if desertion is attempted or 
committed, solicitation of misbehavior before enemy or sedition, if these 
offenses are commit-ced, desertion or attempted desertion in time of war, 
ass::mlting or willfully disobeying officer in time of war, mutiny~ attempted 
mutiny, sedition, failure to report mutiny or sedition, misbehavior before 
enemy, subordinate compelling surrender, improper use of countersign, forcing 
a safeguard, a iding the enemy, willfully or wrongfully haz'lrding a vessel) 
misbehavior of sentinel in time of war, premeditated murder, and rape. 

3. Death mandatory for spying, permissive for violation of A<W.IS 64~ 66, 
67 and 92, and A.W.IS 58, 59, 75, 76, 77 j 78, Sl, 82, and 86 in time of war. 

4. No mandatory death sentences ; permissive for violation of Arts. 4(1), 
(2), (;3), (8), (9), (10), (11), 5, and 6, Arts. 4(4), .(5)~ (6) and (7) in 
time of war, 4(12)-(20) in time of battle. Where death sentence authorized, 
punishment may be imprisonment for life or for a term in lieu of death. 





--- ----

A. Go N. PROPOSED A. G. N..-.---­

General Surrunary Deck General §..ummary Deck 
>­

1,5Xl ,4lh X 

2. X X 

3. X X 

4. X X X X 

5. XB 2 moTs. 20 Days X 6 mo Ts. 1 mo. 

6. 

7. 6 mols.X 1 mo. 

Xlle 8. Xll Xll X 3 mofs. 1 mo. 

9. X 3 mols. 13 
20 Days X 6 mo l s . 1 mo. 

10. 

5. No mandatory death sentences; permi~sive in case of 17 offenses 
listed in Art. 8. 

6. Mandatory for conduct unbecoming an officer and gentleman. 

7. l~andatory for personal interest in sale of provisions, f a lse 
muster, false returns, conduct unbecoming a n officer. 

B. Officer cannot be sentenced to confinement unless dismissal is 
included; .army enlisted man cannot be sentenced to confinement exceeding 
12 months unless discharge is included. 

9, Limited by regulation. Applies to enlisted men only. 

10. Limited by regulation. 

ee ll. Applies on foreign station only.~ 

... 12. Cannot exceed 2/3 pay per month for a period in excess of 12 
months unless discharge is included. 



(Continued) 

pay per month unless bad conduct discharge is 

sentence of dismissal in 

dismissal specifically 

comm&nd without leave. 

13. Cannot exceed 2l 

included. 

14. By Sec. of Dept. as corunutation of 
i:,ime bf war. 

15. IJay be adjudged in lieu of dismissal where 
authorized. 

16. Reduction to S 2/C for absence from 



Subsequent Review of Courts-Martial on Petition of the Accused 

The Articles of 1;'Tar as amended by Pub. Law 759, the Proposed 
and the Uniform Code all 'Contain provisions allowing the accused to 

a new trial or other action after initial review has· been 

1. Articles of War 

Pi! 53 provides that upon a petition by the accused within one 
year after completion of initial review, The Judge Advocate General 
may grant a new trial, restore rights, privileges, and property, 

. or substitute an administrative cischarg.e for a bad conduct or 
dishonorable discharge or a dismissal. By regulations (MQYI, par 101) 
this remedy is limited to special court-martial cases where a bad 
conduct discharge has been adjudged and to general court-martial 
cases. The remedy and the decision as to whether there has been 
any "injustice" is within the discretion of the Judge Advocate 
General and his decision is final. 

2. Proposed AGN 

The Proposed AGN, Art. 39(g) provides for a board of appeals 
in the office of the Secretary of the Navy to review every court­
martial case in which the accused requests such a review vdthin one 
year from the completion of the initial review. The board of 
appeals is given power to set aside the findings and to remit, 
mitigate, or to commute the sentence. The only provision for 
restoration is that if a dismissal is set aside or remitted, the 
officer dismissed is restored without further appointment to the 
rank and precedence ,,'hich he would have attained had he not been 
dismissed. The board appeals acts with finality in all cases except 
where the court l ' as convened by the Secretary of the Navy or by 
the President. In such cases the Secretary or the President acts 
upon the recommendation of the board. 

3. Uniform Code of ~I;ilitary Justice 

Article 73 of the Code provides that within one year after 
apprcval by the convening authority of a sentence of death, dismissal, 
discharge, or of confinement in excess of one year, the accused may 
petition The Judge Advocate General for a new trial on grounds 
of newly-discovered evidence or fraud on the court. If initial 
appellate review is not complete, the Board of Review or the 
Judicial Council acts upon the petition at the time such tribunal 
is initially reviewing the ca-5e. If initial review is complete 
The Judge Advocate General acts on the petition. The Judge 
Advocate General may either grant a new trial or deny the petition. 
If the petition comes before the coard of Review or Judicial 
Council at the time that the case is being initially reviewed, 
such tribunal may take any action which it may take on initial 
reviev~. Restoration is provided by Article 75 which provides for 
restoration of rights, privileges, and property affected by any 

MiN, 
petition for 
completed. 



-e 	 sentence not sustained upon a ne.v trial. The petition for a new 
tria.l provided in Article 73 is to be distinguished from the 
petition for review by ,the Judicial Council provided by Article 67. 

4. Comparison 

AW 	 Proposed AGN UCMJ 

Time Limit 1 Yr. after 1 Yr. after 1 Yr~ after date 
review completed review completed approved by Con~ 

vening Authority 

Grouilas Injustice Any 	 New evidence or 
Fraud 

Remedy New Tri8l, Res- Set aside, mitiga­ New trial (May be 
toration tion, rt'!mission, ~estoration after 

commutation, res .... new trial).. 
toration of officers 

Action taken by JAG 	 Board of Appeals JAG, Board of 
Office Sec'y Navy Review or Judicial 
(J\ction taken by Council 
Seely or President 
II Court convened 
by them 

Type Cases 	 Special C-~ with All Dismissal, death, 
BCD.. All General discharge, con­
C-M finement in excess 

of one year 



Supreme Court Case-Load 

October Terms 

Length of Term: About 34 Weeks. 

TOTAL CASES FILED: 
1945 1946 1947 

Original Jurisdiction: 1 

Writ Of Error Or Appeal: 64 97 69 

Certiorari (including 
Petitions In Forma Pauperis): 1120 1259 1073 

Motions For Leave to File 
(Petitions Of Habeas Corpus, 
Mandamus , etc. ) : 131 154 153 

TOTAL: 1,316 1,510 1,295 

CASES DISPOSED OF: 

On Merits: 218 260 217 

Certiorari Denied 
( including Petitions 
Forma Pauperis): 

In 
943 1106 955 

Moti cms For Leave To 
File Denied: 131 154 150 

TOTAL: 1,292 1,520 1,322 

BREAKD.ovYN OF CERTI ORARI CASES: 

On docket 
Petitions Filed ( incl uding 

petitions i n fo r ma paupe ris) 
TOTAL: 

47 

1,120 
1,1 67 

54 

1, 259 
1, 313 

51 

1, 073 
1,124 

Gr anted 
Deni ed or di smi ss ed 
Remai ning on docke t 

170 
943 

54 

156 
1,106 

51 

ll4 
955 

55 

%of 

TOTAL : 

Petitions Gr ant ed: 

1,1 67 1, 313 

12. 4% 

1,124 



u.s. 	Courts of Appears Case-Load 

Fiscal Years 1947 & 1948 

(10 Courts of Appeals & Ct. of Appeals of D.C.) 

No. Judges: 59 

Term About 11 months a year. 


1947 	 1948 

Cases Pending 7/1; 1,531 	 1,492 

2,758Cases Commenced: 	 2,615 

4,146 4,250 

1,~Q2
Cases Pending 6/30: I J 673 

, CASES TERMINATED: 2,654 2,577 

CASES TERMINhTED: 

Disposed Of Without Hea~ing 767 756 

).269Affirmed 1317 

59Dismissed 	 46 

L183Reversed 509 

10Other 15 

2,654 2,577 

%Of Cases Reversed 	 27.0 26.5 



U.S. 	District Courts Case-Load 

Fiscal Years 1947 & 1948 

(84 	District Courts, Dist. ct. of D.C., and Territories) 

No. Judges; 199 

Term About 11 months a year. 


1947 	 1948 

CASES PENDING 7/1/: 

Civil 46840 51281 

Criminal 9005 8124 

Bankruptcy 17388 17296 

CASES COMlvTENCED : 

Civil 58956 46725 

e Criminal 345631 333001 

Bankruptcy 13170 18510 

179,922 175,236 

2 3
CASES PENDING 6/30: 76,701 82,130 

4 5
CASES TEmnNATED: 103,)221 	 93,106 

1 Includes Cases Transferred From One District To Another 
2 Civil: 51,281; Criminal: 8,124; Bankruptcy: 17296 

11 	 113 49,215; 7,851; II 25064 
II 11 II4 54,515; 35 1 444; 	 13,262 
" II 	 II5 48,791 ; 33,573; 	 10,742 

-



A.NALYSIS OF STLTUTES RECOMJltIENDED FOR REPEJ.L 
Yi1iEN U.C.M.J. IS ENACTED. 

SECTION 12 
Subdivision 

(a) Repeals Articles 
amendments 
A.W. 107, 
which are 

of War, as amended (including 
made by P. L~ 759), except 

108, 112, 113, 119 and 120, 
covered in Section 6 of bill. 

A.W. 109, 117 and 118 reenacted in 
Sections 8, 9, and 10 of bill. 

(b) 	 R.S. 1228 (appears in 10 USC 579)= Army officer 
dismissed by sentence of C.M. cannot be 
restored to military service except by 
reappointment confirmed by Senate. 

Superseded by Art. 75, 	 U.C.M.J. - President 
alone may reappoint. 

R.S. 1229 (appears in 10 USC 572, 575): In time 
-------or peace, no officer may be dismissed 

except by sentence of C.M. (this provision 
also appears in AGN 36; A.W. 118 is similar); 
President may drop from rolls of Army for 
desertion any officer ~WOL for 3 months; 
officer dropped not eligible for reappointment, 

Reenacted in Section 10 of bill - proviso 
against reappointment dropped in Section 10 
because felt to be inconsistent with 
provisions for reappointment in other 
situations. 

R.S. 	 1230 (appears in 10 USC 573): Right of 
trial of officer dismissed by President. 
(Similar provision for Navy in AGN 37 also 
repealed) • 

Reenacted as Article 4, U.C.M.J. 

(c) 	 Appears in 10 USC 574. President may drop from 
rolls of Army any officer AWOL for 3 months p 

or officer absent for 3 months due to confine­
ment in penitentiary; officer dropped not 
eligible for reappointment. (Similar 
provision for Navy in AGN 36 al so repealed). 

Reenacted in Section 10 of bill - proviso 
against reappointment dropped in Section 10 
because felt to be inconsistent with provisions 
for reappointment in other situations. 



..,- '" ­
(d) Appears in 10 USC 1452. Subject: When confine­-e ment of military prisoners in penitentiaries 

is permissible. 

Conflicts with Article 58, G.C.M.J. Article 
58 written to supersede provision entirely ­
i.e. applies to sentences of all military 
tribunals. 

(e) 	 R.S. 1441 (appears in 34 USC 227): Navy officer 
dismissed by sentence of C.M. or who 
resigned to escape dismissal can never 
be reappointed. 

lst~ portion superseded by Article 75, 
U.C.M.J. - President alone may reappoint; 
2nd. portion not covered (inconsistent 
with provisions for reappointment in other 
situations?). 

R.S. 	1621 (appears in 34 USC 715 - 1st provision): 
Marine Corps subject to laws of Navy except 
when serving with Army. 

Superseded by Article 17, U.C.M.J. - recip­
rocal jurisdiction provision. 

R.S. 1624, Arts. 1-14, 	16-63: Repeals AGN, as 
----am-ended. 	 (AGN 15 was repealed by Act of 

March 3: 1899 - Article 15 as it appears 
in AGN is a paraphrase of the repealing 
Act). AGN 1-3, 21 reenacted in Section 7 
of bill. 

(f) 	 Appears in 34 USC 389 

Superseded by ;~rticle 2(4), U.C.M.J. 

(g) 	 Appears as proviso in AGN 37. - Accounting officers 
of Na~J cannot pay dismissed officer who is 
restored more than 6 months pay unless there 
was request for trial once every 6 months. 

Conflicts with intent expressed in Article 
4, U.C.M.J. that officer reappointed has 
right to all pay lost. 

(h) 	 Appears as AGN 22(b) - Fraudulent enlistment made an 
offense. 

Superseded by Article 83, U.C.M.J. 

Appears a.s AGN 69. Who may administer oaths. 

Superseded by Article l36~ D.C.M.J. 
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(1) 

(m) 

(n) 

(0) 

(p) 

(q) 

Appears in 34 U.S.C. 1061, SecN~v may convene 
GCM's for midshipmen. 

Superseded by ~rticle 22, U.C.M.J. 

Sections 1-12, 16-17: Miscellaneous provisions 

relating to deck cour+.s. pun-lob-ments 

authorized, usc of irons, etc, APi:>cellr 

in ~GN Articles 32, 38, 42(b), (c), 4Y, 

54(b), 64(b)-(g), 68. 


Section 15: Appears in 34 USC 1011 - arrest of 

des erters by civil officials. 


Reenacted a s Article 8, U.C.M.J. 

Section 13 is still l aw ; Section 14 amended hGN 
34 and is r epealed in (e). 

Appears in 34 USC 716, Members of Navy Medica l 
Dept. s erving with Ivbrines who are s~rving 
with Army made subject to A.W. 

Superseded by Article 17, U.C. M. J. - recip­
roca l jurisdiction provision. 

Miscellaneous provimons r e l ating to summary 
courts, approval of sentence, etc. Appear 
in AGN 25, 26, 32, 38, 55, 64(a), 67. 

Appears a s AGN 65. - Naval Reserve, etc. offioers 
may sit on courts-martial. 

Superseded by ~rticle 25, U.C.M.J. 

Apl?ears a s 2 provisos in hGN 36. - President may 
drop certain officers from rolls; not 
eligible for reappointment. 

Reenacted in Secti on 10 of bill. Proviso 
against reappointment ' dropped in Section 10 
because felt to be inconsistent with 
provisions for reappointment in other 
situations. 

Appears in 34 USC 2178.. - Officers authorized to 
adm{nister i oaths to have general powers of 
a notary public or of a consul in perform­
ance of notarial acts overseas. 

Superseded by Article 136, U.C.M,J. 

Appears in 34 USC 853d, ~ Members of Fleet Reserve 
and retired members of Naval Reserve subject 
to AGN. 



Supers eded by ~rticl e 2(5), (6 ) , U. C.M. J . 

(r) 	 Appears in 34 USC 855. - Members of Nava l Re s erve 
subject to l1.GN. 

Supers eded by Article 2(1), ( 3) , U. C.M.J. 

(s) 	 Appears in 34 USC 1201. - Civilians s e rving with 
Navy oversea s subject to AGN, 

Reenacted in substanc e in Arti cle 2(11), 
(12), U.C.M,J. 

(t) 	 ;"ppears in 34. USC 2170.-1. - Notaria l powers of 
officers during war or nation~ l emer gency. 

Supers eded by Articl e 136, U.C.M. J . 

(u) 	 Appears in 14 USC 142-147. - Provisions relating 
to Coa st Guard courts-m~rtial, C. O. punish­
ment, etc. 

(v) 	 Appears in 14 USC 141. 
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