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, ‘Introduétion -

This article reviews the significant 1995 developments in the
law pertaining to military judges’ mstructlons to court members.!
This article will discuss developmen(s based on case law and the
most recent change to the Manual for Courts-Martial (Manual).?
It will also discuss developments contained in the updates to the
Military Judges' Benchbook (Benchbook)* promulgated ‘by: the
:Office of the Chief Trial Judge, :United States Army Trial Judi-
‘ciary. ‘During the past year, two of these updates were issued.*
An updated checklist of Benchbook instructions, including new
instructions contained in the updates, is included in Appendlx A
to this article. ,

i Instructlons on Otfenses Pl

The mlhtary Judge is reql.ured to instruct on the elements of
offenses.’ Defining the terms used in the elements of the offenses
is an important part of these instructions. Unirted States v. Sneed®
is an example of how important such definitions can be. In Sneed,
the accused was an evidence custodian who stole items from the

-evidence room. - He was charged with wrongful disposition of
-military property under Article 108 of the Uniform Code of Mili-
-tary Justice (UCMIJ)? and with larceny of military property under
‘Article 121 of the UCMJ.® The military judge was required ‘to

define the term “military property” because it was a statutory el-

ement of Article 108 and a sentence escalator under Article 121.

The military judge instructed the members that “the maintenance
of items of evidence is an indispensable part of the [military jus-
tice] system; thus, if you find that the items listed in this specifi-
cation [were] properly surrendered to the hands of the military to
permit its use in evidence, you can conclude that it is xmlxtary

; property "

In upholclmg this instruction, the Court of Appeals for the
Armied Forces (CAAF) noted that it is “the function to which prop-
erty is put as évidence in courts-martial, notwn.hstandmg that itis
privately owned, [which] qualifies that property as military prop-
erty of the United States.”'® The CAAF found that, given the
importance of the military justice system, the tnal Judge s deﬁm—
tion was proper.

AR TR
SOV

! This article is one in a series of annual articles reviewing instructional issues. See, e.g., Gary J. Holland & R. Peter Masterton, Annual Review of Developments in

Instructions, Army Law., Mar. 1995, at 3.

2 Exec. Order No. 12,960, 60 Fed. Reg. 26,647 (1995), reprinted in MANUAL For Courts-MARTIAL, United States, app. 25, at A25-26 (1995 ed.) [hereinafter MCM).

3 Dep'T oF ARMY, PAMPHLET 27-9, MILITARY JUDGES BE.NCHBOOK (l May 1982) [herema.ﬁer BENCHBOOK].

§

4 Memorandum, U.S. Army Legal Services Agency, JALS-TJ, subject U.S. Army Trial Judiciary Benchbook Update Memo 14 (21 Mar 1995) [heremafter Update Memo
14]; Memorandum, U.S. Army Legal Services Agency, JALS-TJ, subject: U.S. Army Trial Judiciary Benchbook Update Memo 15 (27 June 1995) [hereinafter Update

Memo 15].

3 MCM, supra note 2 R.CM. 926(e)7 . \
§ 43 MJ. 101 (1995).

7 UCM]J art. 108 (1988).

' Id art. 121.

? Sneed, 43 MJ. at 103.

1 Id. at 104.
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United States v. Murray" is another example of ‘the impor-:
tance of definitions. The accused in Murray was convicted of,
among other things, communicating a threat. The victim, the

accused’s former girlfriend, testified that the accused attacked and | '
raped her and then threatened to kill her if she told the pollce

The accused testified that his sexual act with his glrlfnend was
consensual, and when she threatened to harm his wife and child
he told her he would kill her if she did so.

The defense requested an mstrucuon that* contmgent words
will neutralize threat declarations . . . where there is no reason-
able possibility that the uncertain or contingent events will oc-

ur.” The military judge refused to give the requested instruction
and instructed the members on the elements of' the 'offense, in-. -
cluding the requirement that the communication be “wrongful”. B

without defining wrongful . '

: The Air Force Court of Criminal Appeals (AFCCA) set aside
the ¢onviction of communicating a threat because the instructions
‘were inadequate.. The AFCCA found that the contingent nature
of the accused’s words were not important; it was their wrongful-
ness that was important. The AFCCA held that the judge erred by
not defining the term “wrongful” and by not explaining that threats
‘expressed for a legitimate purpose, such as defense of family, are
not wrongful.. Even though the defense did not object on these
grounds; the AFCCA reversed because the ]udge had a sua sponte
duty to’ mstruct on the elements of the offense.'?:
Murray is also a good example of the relatlonship between
instructions on the elements of the offense and instructions on
-affirmative defenses. Another way of looking at the trial judge’s
qrrorjn:Mufrgy is that the judge failed to instruct the members on
+the affirmative defense of legitimate purpose.!* Under this theory,
the judge should have told the jury that the accused had a com-
.plete defense if his threats were expressed for a legmmate pur-
.pose. Either way, the result is the same because the judge has a
sua sponte duty to instruct on affirmative defenses."?

United States v. Cowan" is an example of the importance of
precision in instructing on the elements of the offense. The ac-

¢
“1

R LTl TS o UL S PE T
Il 43 MLJ. 507 (AF. Ct. Crim. App. 1995).

“cusedin Cowan was ; charged with unpremeditated murder for stab-

bing and fallmg to render assistance to a drunken soldier. The
accused had been drinking heavily with the victim, and the ac-
cused became upset when the victim returned to his barracks room
“and fell asleep. After spending some time alone with the victim,

“the aocﬂsed'rushed out of his room and called for an ambulance.
" The victim was found unconscious with several stab wounds,
A ‘v‘vhio‘h caused.him to bleed to death. :

- Thc;militarvy\ judge’s instructions on the elements of the of-

..., .fense were inconsistent. He instructed the members several times

that, to convict, it was necessary to find that the accused commit-

*ted both the stabbing and the failure to render assistance. How-
~ever, he also instructed that they only needed to find one or the
_ other to.convict. The CAAF found the instructions to be in error,
- pointing out that a failure to act is punishable only if the accused

had a legal duty to act. However, the CAAF held that the instruc-
tional error was harmless beyond a reasonable doubt because the
members convicted the accused of involuntary manslaughter based
.on both stabbing and failure to render assistance.. Obviously, the
better practice is to ensure that instructions on the elements of the
offense are consistent and correct. i ; :
: - A valuable lesson from Cowan is the importance of instruct-
:ing on every element.. When a judge omits an element entirely,
the ‘error may not be tested for harmlessness; however, when a
‘judge instructs erroneously on an element; this error may be tested
for harmlessness, as the CAAF did in Cowan 16
Durmg 1995, the Ofﬁce of the Chief Trial Judge Utiited States
Army Trial Judiciary, published two updates to the Benchbook
dealing with instructions: on offenses. . These updates concerned
the elements and definitions involved in wrongful disposition of
imilitary property under Article 108, UCMJ," and obstruction of
justice under Article 134, UCMI.'® These updates are designed to
incorporate the latest changes in the law into the Benchbook. These
updates demonstrate the importance of keeping abreast of changes
<in the law and the danger in blind adherence to the Benchbook
instructions.

12 Id at 512 See al.w MCM supra note 2, R. C M 920(e)(1) Umted States V. Mance 26 M J 244,256 (C M A 1988)

UYL e

g alSlZ MCM, .wpra note 2, RCM. 916(a)

[ S A

4 Id. at 513; MCM, supra note 2, R.C.M. 920(e)(3); United States v. Martinez, 40 M.J. 426, 431 (C.M.A. 1994). However, the result may be different if, as some courts
have suggested, the accused can affirmatively waive instructions on an affirmative defense. See United States v. Barnes, 39 M.J. 230, 233 (C.M.A-1994); United States

v. Weinmann, 37 M.J. 724, 727 (A.F.C.M.R. 1993) (no authority for the accused to waive instructions on elements).

13 42 M.J. 475 (1995).

.
N

16 Id at 477-78. See also United States v. Mance, 26 M.J. 244, 255-56 (C.M.A. 1988). '_

17 Update Memo 14, supra note 4.

18 Update Memo 15, supra note 4.
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Instructlons on Lesser Included Offenses

The most s1gmﬁcant recent case dealmg w1th tnstructlons on
lesser included offenses is United States v: Weymouth." Prior to

- Weymouth, the Court of Military Appeals (COMA)* held in United

States v. Foster® that the Blockburger® statutory-elements ' test
must be used to determine whether one offense is a lesser included
offense of another. In Weymouth, the CAAF held that both the
statutory-elements and the elements alleged in the language of
the specifications must be considered when applying the military
elements test. - e i

The accused in Weymouth was charged with atterpted mur-
der, assault with intent to commit murder, aggravated assault with
adangerous weapon, and aggravated assault by intentional inflic-
tion of grievous bodily harm. All of these charges were based on
a single incident in which the accused stabbed the victim with a
knife, wounding him seriously. At trial, the military judge dis-
missed all three of the assault offenses, finding them to be lesser
included offenses of attempted murder and, therefore, multi-
plicious for findings purposes. -The government filed an inter-
locutory appeal to this ruling:® The Air Force Court of Mlhtary
Review upheld the mlhtary judge’s decxslop 2"\

i

The CAAF held that the mllltary judge did not abuse hlS dxs-

‘cretion and analyzed the Blockburger statutory-elements test used

by federal courts,* which the military has now adopted.?® The
Blockburger statatory-elements test is met!if all the elements of
the lesser offense are included within the elements of the greater
offense.”” The CAAF found that, because of the differences be-

tween military and federal practice, the military elements test must

1943 M.J. 329 (1995).

encompass the statutory-elements as well as the elements con-
‘tained i in the ]anguage of the spccnﬁcatlons

The CAAF noted that the language of the attempted murder
specnﬁcauon in Weymauth included the language “by means of
stabbmg [the victim] in the abdomen with a knife.” Because this
language alleged an assault, thé CAAF found that the assault with
intent to commit murder and aggravated assault with a dangerous
weapon specifications were included within the attempted mur-
“der specification. This would not have been the case if only the
‘elements in the Manual were considered because attempted mur-
der does not require any assault.?®

The CAAF also found that, although the aggravated assault
by intentional infliction of grievous bodily harm specification was
not necessarily included within the attempted murder specifica-
tion, the judge did not abuse his discretion by dismissing this

-charge. Military judges may exercise their discretion in dismiss-

‘ing specifications to prevent prosecutors from needlessly piling
on charges even though the dismissed specnﬁcattons may not be

lesser included offenses.?® -
1

The CAAF pointed out in Weymouth that it had not retreated
to the old “fairly embraced” standard, which it discarded in United

-States v. Teters.®® However, by looking to the language of the

specification to determine lesser included offenses and, therefore,

“multiplicity issues, the CAAF has come quite close. The close-

ness is seen in the CAAF's statement: “As alleged, proof of the
greater offense must invariably prove the lesser offense; other-

“wise the lesser offense is not included.”!

® On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 2663 (1994), changed the name of the United States
Court of Military Appeals (COMA) to the United States Court of Appeals for the Armed Forces (CAAF). The same act also changed the name of the various Courts of
Military Review to the Courts of Criminal Appeals. In this article, the title of the court that was in place at the time the decision was published will be used.

2 40 MLJ. 140 (CM.A. 1994).
2 Blockburger v. United States, 284 U.S. 299 (1932).
2 UCMI art. 62 (1988).

2 United States v. Weymouth, 40 M.J. 798 (A FC.M.R. 1994).

3 Blockburger, 284 U.S. 299 (1932); Schmuck v. United States, 489 U.S. 705 (1989).

* This test was initially adopted in United States v. Teters, 37 M.J. 370 (C.M.A. 1993)."'In Teters, the COMA applied the elements test to determine multiplicity for
findings. In Foster, the COMA recognized that the elements test also applied to the related issue of lesser included offenses. Foster, 43 M.J. at 142.

u Blar:kburger 284 U.S. 299 (1932); Schmuck, 489 U.S. 705 (1989); Teters, 37.M.J. 370 (C.M.A. 1993).

2 The elements of both of the assault specifications include an assault, which is not necessarily an element of atternpted murder. MCM supra note 2, pt. IV ﬂ 4b,

54b(4)(a), and 64b.
® United States v. Morrison, 41 M.J. 482 (1995).
® 37 M.J. 370 (1993).

3 United States v. Weymouth; 43 M.J. 329, 335 (1995).
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.. In Weymouth, the CAAF tried to clarify the application of the
elements test in determining lesser included offenses. The CAAF's
attempt, however, has resulted in further confusion. Although
the CAAF indicated it need not decide in Weymouth whether the
govemment ‘could create lesser offenses by creative draftmg of
specrﬁcatlons,” its opmlon undoubtedly will result in trial coun-
sel attemptmg to do so.. Thrs will certamly make the military
Judge s task more difficult because he or she must now carefully
scrutinize the language of each specrﬁcatlon to determine on which
lesser 1ncluded offenses to instruct. This is panmula:ly important
because military judges have a sua sponte duty to instruct on lesser
included offenses raised by the evidence. I

Instructions on Defenses%- IR S

I

. Selfhelpr el e

In 1994 the Umted Slates Army Trlal J udtcrary publlshed an
update to the Benchbook concerning the defense of self-help un-
der a claim of right.**- In United States v. Gunter,”* the CAAF
addressed the self-help defense. Although Gunter was a guilty
plea case, the court’s reasoning is important when considering
-whether the evidence in a case raises the defense of self-help.

-, Private First Class Gunter pled guilty to larceny of blank
.checks, forgery of the checks, larceny of money by cashing the
checks, and wrongful appropriation of a car stereo. He alleged
-on appeal-that his pleas were improvident because the military
judge failed to adequately resolve the defense of self-help.-Gunter
alleged that his victims owed him money, -which approximated
the value of the thefts.’¢ The CAAF affirmed his conviction.

The initial importance of the court’s holding in Gunter is the
outright rejection by the CAAF of self-help as a defense to
forgery offenses.”” This rejection should eliminate the use of self-
help instructions in forgery cases. Of equal importance to practi-

it

2 Jd4 at 337, n.5.

* United States v. Rodwell, 20 M.]. 264 (C.M.A. 1985).

tioners is the CAAF's holding regarding self-help as a defense to
larceny and wrongful appropriation offenses. The CAAF indi-
«cated that the self-help defense is .a limited one. : The right of
.self-help “‘must be based on an'agreement between the parties
-providing for the satisfaction or the security of the debt in this
fashion.”* The CAAF also limited any claim-of-right defense by
:stressing that the taking under such anght must be done openly,
not surreptltnously ¥ : | ST

The restrictions placed by the CAAF on' the defense of self-
help under a claim of right will result in this defense being even
less frequently raised by the evidence. However, the holding of
-the case necessitates a change in the wording of the current
Benchbook instruction. A revised instruction based on the CAAF s
holdmg in, Gunter is at Appendrx B.

g e L L

Duress

i The AFCCA decrded one reported case in 1995 addressmg
the defense of duress. In United States v. Vasquez,* the accused
-alleged that he Wwas coerced into committing bigamy because the
Turkish police had threatened to place him dnd others in jail if he
did not marry a Turkish woman whom he had been dating. ‘The
woman and her friends were taken to the police station for ques-
-tioning and, upon returning, told the accused that “they had to get
i married or everyone would be thrown in jail.”*' ‘The accused tes-
tified “that he had seen a movie years ago that showed the torture

~of an American:in a Turkish-prison” and he believed that they

would be imprisoned and subjected to “terrible conditions” if he
.did not marry the woman. 2 -+ .. i C :
The military judge gave the defense of duress instruction as it
applied to the fear that the accused had for his safety, but declined
to give the instruction as it related to his fear for the safety of his
friends who would also be confined in a Turkish prison.*® The
military judge instructed that the accused had to be under the rea-

¢ TN B

% Memorandum, U.S. Army Legal Services Agency, JALS-TJ, subject: U.S. Army Trial Judiciary Benchbook Update Memo 13 (23 Nov. 1994) See Holland &

Masterton, supra note 1, at 6.
3 42 MLJ. 292 (1995).

% Id. at 294.

¥ Id atn3. See also Umted States v. Birdsong, 40 M.1.-606,n. 2 (A.CM.R. 1994)

v h

3% United States v. Gunter 42 M. 292 295 (1995)
* Id, at 297.
"l 42 M. 544 (AF. Ct. Crim, App. 1999,
4 Id. at 545.
®Id

43 ,d

§ [ S
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sonable apprehension that he would be immediately killed or im-
mediately suffer serious bodily i mjury if the accused dld not marry
the Turkish woman. . ;

On appeal, the accused contended that the judge erred by us-
ing the word “immediately” in the duress instruction. The AFCCA
rejected this argument by stating that “[bloth the Manual for
Courts-Martial, and case law clearly require that the threat be
immediate.™ The AFCCA also indicated that the accused re-
ceived a windfall. The AFCCA indicated that duress did not ap-
ply to the facts because *[a] threat to send someone to jail does
not establish the potential harm necessary to raise the duress de-
fense” and “[u]nsubstantiated fear of injury or harm is not suffi-
cient to establish duress.” Because duress did not apply, the
court held that the judge did nor err in refusing to give any in-
structions regarding the threatened harm, confinement in a Turk-
ish jail, involving the accused’s friends.

" Based on the wording in the Manual* regarding the defense
of duress, the current Benchbook instruction*’ appears erroneous
in two respects. First, the instruction does not require the threat
of harm to be immediate. Second, the instruction mdlcates that
the harm must be directed either to the accused or to a member of
the accused'’s immediate family. More accurately, the instruction
should require the threatened harm to be immediate and the harm
be directed to the accused or to “another innocent person.” This
person does not necessarily have to be a member of the accused’s
immediate family. A revised duress instruction is at Appendix C.

Divestiture

In United States v. Sanders,*® the CAAF used a divestiture
case to state the important principle that “[u]nlike the military
judge’s responsibility to instruct on every defense reasonably
raised by the evidence . . ., he ‘does not have an obligation sua
sponte to instruct on every fact that may support that defense.”

“ Id. at 546.
* Id. at 547.

% MCM, supra note 2, R.C.M. 916(h), provides:

In Sanders, the judge instructed on the defense of divestiture in-
volving an assault on a noncommissioned officer (NCO) where
the evidence indicated that the NCO victim used profanity, pushed
the accused, and invited the accused to hit him. When giving the
divestiture instruction, the judge stated that the members “must
consider all the relevant facts and circumstances including, but
not limited to, the testimony of the accused that . . . [the victim]
approached him in a menacing manner and that . . . [the victim]
addressed him with profane language.”® Nowhere in the instruc-
tions did the military judge say anything about the evidence that
the NCO victim invited the accused to strike him. Elsewhere in
his instructions, the judge did refer to the victim’s “language and
conduct” when referring to the divestiture defense.!

On appeal, the issue was whether the judge committed plain
error in failing to include the NCO’s invitation for the accused to
strike the NCO in the judge’s explanation of the divestiture de-
fense. The court held there was no plain error and correctly
couched the issue in terms of plain error because the failure of the
defense counsel to object at trial waives this type of instructional
error.? While not adding anything new to the law of divestiture,
the Sanders case should remind counsel of “the responsibility . . .
to object or request additional instructions if there is dissatisfac-
tion with the instructions on the facts.””s

Sanders should also serve to remind judges to accurately and
impartially tailor instructions in the case to the evidence presented
at trial. A practical tip for judges who are tailoring the instruc-
tions is to incorporate the facts in a general way and leave it to
counsel to argue the specific facts to the members. In Sanders,
the judge made the mistake of going too far by incorporating spe-
cific facts into his instructions that were contested at trial. When
the judge gets too specific in reciting the evidence, the judge runs
the risk of suggesting to the members that the recited evidence is
true. Judges must remember that the members are the triers of
fact.

It is a defense to any offense except killing an innocent person that the accused’s participation in the offense was caused by a reasonable apprehen-
sion that the accused or another i innocent person would be immediately killed or would immediately suffer serious bodily injury if the'accused did
not commit the act. The apprehensmn must reasonably continue throughout the commission of the act. If the accused has any reasonable opportu-
nity to avoid committing the act without subjecting the accused or another innocent person to the harm threatened, this defense shall not apply

[Emphasis added].
47 BENCHBOOK, supra note 3, para. 5-5.
@ 41 MJ. 485 (1995).
® Id. at 486.
% Id.
St
2 MCM, supra note 2, R.C.M. 920(f).

33 United States v. Sanders, 41 M.J. 485, 486-87 (1995).
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. The judge in Sanders could have easily avoided any issue in
the divestiture instruction by only stating that the members had to
consider all relevant facts and circumstances, to include the lan-
guage and conduct of the NCO.- The members would then be left
to determine what language and conduct the NCO. used and
whether his actions removed his protected status. Before closing
arguments, the judge is advised to hold an instructions Article
39(a) session®* to inform counsel of the general language that the
judge proposes to use in tailoring the instructions to the evidence
and that the judge expects counsel to argue the specific. facts as
they see them durmg closmg arguments

* Mistake of Fact

' The disproportionate number of reported instructional cases
in 1995 1nvolv1ng the defense of mistake of fact” suggests. that
appellate courts, trial judges, and counsel have a ‘difficult time
determining the appllcablhty of the mistake-of-fact defense. Based
on its decision in United States v. Brown, the CAAF is appar-
ently seeking to avoid further appellate issues concerning the
mistake-of-fact defense in rape cases. The court indicated that in
every rape ‘where the defense theory is that the alleged victim
consented to the sexual intercourse, “the military judge would be
well-advised to either give the [mistake-of-fact] instruction or
dlSCUSS on the record with counsel applxcablhty of the defense."57

v

Any suggestton that the mistake- of- fact mstrucuon should
always be given may seem to be practical Judgemanshlp, but it is
not in complete accord with the law. Judges are only to instruct
on a defense if it is reasonably raised by the evidence. A defense
is reasonably raised if some evidence exists to which the court

members may attach credit if they so desire.®® ‘If a rape victim
testifies that the accused asked her if she would be willing to have
sex and she said “no,” and the accused testifies she said “yes,”

there would be no mistaken belief that the victim consented. In i

this case, the mistake-of-fact instruction should not be given.
oy T e C S

The CAAF's suggestion that the military judge should instruct
on mistake ‘of fact, unless the defense counsel agrees it is not
raised,” makes little sense. The judge has the sua sponte duty to
instruct on all defenses raised by the evidence.® - Whether the
defense counsel believes the defense has been raised would not
avoid appellate issues because the judge has the sole responsibil-
ity to decide if the instruction is applicable.6l

* The court’s frustration over the mistake-of-fact defense inrape
cases stems from cases such as United States v. Willis.® In Willis,
the victim testified that she was asleep when thé accused raped
her. Sergeant Willis testified that the victim was fully awake and
willingly -participated in foreplay and consensual sexual inter-
course. He immediately stopped the intercourse when the victim
stated, “no this is wrong.”®*- On appeal, the dccused contended
that the judge erred in not giving the mistake-of-fact instruction
based on the accused’s testimony that the victim was awake and
responsive -and the testimony of other witnesses that the victim
was amicable toward the accused earlier in the evening.

..~ The majority opinion states that the testimony at trial did not
hint of any possibility of a mistaken belief by the accused. In
essence, the majority opinion viewed the evidence at trial as be-
ing at two diverse ends of the spectrum—no consent versus ac-
tual consent. Viewing the evidence in the light most favorable to

‘

“ Prior to giving instructions, the military judge should call the court into session without the presence of members to discuss instructions (UCM]J art. 39(a) (1988)). . -

5 The authors found nine reported cases in military appellate courts concerning instructional issues about affirmative defenses in 1995. Seven of these cases concemed

mistake of fact. One case concemned divestiture and the other concerned self-help.

6 43 MLJ. 187 (1995).

3 Id. at 190, n.3.

% United States v. Simmelkjaer, 40 CM.R. 118, 122 (C.M.A. 1969); MCM, supra note 2, R.C.M. 920(e)(3). R

% In Brown, the CAAF recommended that the Benchbook mstructlon should contain a note written in two-mch hlgh letters, stanng "lNSTRUCT ON REASONABLE
AND HONEST MISTAKE INALL RAPE CASES lNVOLVING CONSENT UNLESS THE DEFENSE COUN SEL AGREES THAT THE DEFENSE 1S NOT RAISED.”

Brown, 43 MLJ. at 190, n.3.

% United States v. Martinez, 40 M.J. 426, 431 (C.M.A. 1994).

i

8! The only exception may be if the accused affirmatively waives instruction on the defense. Some courts have suggested that an accused can affirmatively waive
instruction on an affirmative defense. United States v. Barnes, 39 M.J. 230, 233 (C.M.A. 1994); United States v. Weinmann, 37 M.J. 724, 727 (A FC.M.R. 1993).
Compare United States v. Strachan, 35 M.J. 362 (CM.A. 1992) (accused can affirmatively waive instructions on lesser included offenses).

2 41 M. 435 (1995).
& Id. at 437.
& Id

% Id. at 438.
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the accused, however, two_possibilities exist. First, the victim
consented, or secondly, the accused was mistaken about her lack
of consent. Although the accused did not indicate at trial that he
had any mistaken belief, this is not the standard to apply when
deciding to instruct on a defense. As stressed by Judge Wiss in
his dissent, the defense theory at trial is not dispositive regarding
instructions on affirmative defenses.®® Because the court mem-
bers could attach credence to the evidence of mistaken belief by
the accused, albeit not the defense theory of the case, the mem-
bers “should have been provided the opportunity to consider such
a scenario.”® If the CAAF is concerned with practical
judgemanship and avoiding appellate issues, then the mistake-of-
fact instruction should be given in situationsilike that in Willis.
This approach would place the responsibility on the court mem-
bers to decide the case based on the facts and complete law, not
solely the law sought by counsel.®®

While the above cases concerned the mistake-of-fact instruc-
tion, the defense contended in United States v. True® that a por-
tion of the standard Benchbook mistake-of-fact instruction’ was
in error. After having been asleep in the same room with the
victim, Airman True indicated that he walked over to the couch
where the victim was sleeping and, when he saw her.eyes open,
he immediately began to kiss, fondle, and undress her. Only when
he had sexual intercourse with her did the victim awaken and
jump up.” Based on these facts, the judge gave the mistake-of-
fact instruction, to include instructing the members that,
“[a]dditionally, the mistake cannot be based on a negligent fail-
ure to discover the true facts.” '

On appeal, the defense contended that this portion of the
instruction permitted conviction based only on a negligence stan-

dard.” In rape cases, mistake-of-fact is a defense only if the mis-
take is both honest and reasonable.” The court in True had no
difficulty finding that a person is not being reasonable if that per-
son is negligent. The Benchbook mistake-of-fact instruction, there-
fore, constitutes a correct statement of the law.™

The mistake-of-fact instruction also posed problems in cases
other than'rape. Again, the primary issue in these cases was
whether the evidence raised the defense. In United States v.
McDivitt,” the accused separated from his wife after living with
her and supporting her for only about six weeks. Five years later,
not knowing his wife’s whereabouts, he recertified his entitle-
ment to his quarters allowances, falsely indicating that he had
provided support to his wife for the preceding two years. His
recertification gave rise to a charge of signing a false official record
as well as larceny of the resulting higher allowances he received
based on the false document.

-The accused testified that a finance clerk had told him that he
wis entitled to the “with dependent rate” for quarters allowances
until he was divorced.” The CAAF indicated that the statement
by the finance clerk had nothing to do with the accused having
made an honest mistake about the falsity of the record. Because
the accused admitted that he had not provided any support for his
wife during the preceding two years, he had made no mistake.
He knew the true facts, yet falsified them. As the CAAF stated,
because the accused knowingly signed a false record, “he cannot
thereafter complain that he had made an honest mistake as to his
intent for, in that instance, his falsity defeats the honesty of his
purpose.”” The trial judge, therefore, was correct in limiting the
mistake-of-fact instruction only to the larceny offense.

% Id at 440 (Wiss, J., dissenting) (citing United States v. Taylor, 26 M.J. 127, 131 (CM.A. 1988) and United States v. Steinruck, 11 M.J. 322 (CM.A. 1981)).

% United States v. Willis, 41 M.J. 435, 440 (1995) (Wiss, J., dissenting).

® Compare this case with United States v. Barrick, 41 M 3. 696 (AF. Ct. Crim. App. 1995), where the court held that the military judge did not err in refusing to give a
mistake-of-fact instruction in a rape case where the evidence reflected that the victim went to bed alone and awoke with the accused penetrating her, telling her to “come
alive.” The accused did not testify about the incident. No evidence existed as to the accused’s state of mind or belief that he had received the consent of the victim.

® 41 M.J. 424 (1995).
7 BENCHBOOK, supra note 3, para 5-11(I1).
" True, 41 MLJ. at 425,

n

% MCM, supra note 2, R.C.M. 916(j); United States v. Taylor, 26 M.J. 127, 128 (C.M.A. 1988).

™ True, 41 ML.J. at 426.
s 41 M.J. 442 (1995).
% Id. at 443.

T Id. at 444,
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- In United States v. Gillenwater,” the CAAF agreed with the
defense counsel that the trial jud ge erred in not giving a requested
mistake- of-fact instruction concerning larceny of government
property. Th_e accused worked in a self-help shop whosé mission
was to repair and renovate broken items of government property.
Searches of his living quarters resulted in charges of larceny of
items from the accused’s workplace. Evidence was admitted at
trial that ;‘the accused’s former supervisor had given him permis-
sion to take items home for both personal and government use
and that the accused had worked on several government projects
at home.” The trial judge refused to give the requested instruc-
tion because he felt that such evidence only negated the element
of the accused’s intent and did not raise a mistake on his part.

+ This reasoning may be why the CAAF appears so upset with
mistake-of-fact issues because trial judges appear not to be giv-
ing instructions when the evidence clearly raises the issue. Nearly
all defenses attack an element of an offense. In Gillenwater, the
accused’s honest, but mistaken, belief that he had permission to
take, store, and use the items at his quarters certainly would ne-
gate the element of intent; it does so because his belief is at the
heart of the mistake-of-fact defense.

* Judges need to remember that the function of the members is
to decide if mistake-of-fact applies to the facts of the case. The
function of the judge is to decide if the evidence raises the de-
fense. To better protect the record on appeal, trial counsel should
not be insistent in opposing requested instructions on affirmative
defenses. All parties need to understand that the standard is rela-
tively low for raising them.?® -

% 43 M.J. 10 (1995) (although charged with larceny, the members convicted the accused of wrongful appropriation).

® 1d at 11:12.

: ‘ Lack af CauSation "!'
" The ﬁnal new- development in the area of instructions on
defenses in 1995 ‘was the United States Army Trial Judxc:ary's
publication of an instruction as an update to the Benchbook®
regarding lack of causation, intervening cause; and contributory
negligence. Some offenses require that the accused’s actions ac-
tually cause the alleged harmful result; for example, suffering mili-
tary property to be lost.®? The Benchbook’s new paragraph 5-19/
contained in the update, has a series of suggested instructions to
cover situations where the evidence raises the issue of causation.
These instructions serve to ensure that court members understand
how far an accused must go before bemg cnmma]ly llable for hxs
or her actions.  * - : — N

Evidentiary Instructions

The military judge ordinarily has no sua sponte duty to give
evndentlary instructions.® Trial and defense counsel must request
these instructions or, absent plain error, they are generally waived.*
An example of this is the accomplice instruction, which the mili-
tary judge need only give on request.” However, when a request
is made, -the instruction should be given.’s ' In United States v.
Hecker,%" the AFCCA held that the military judge erred in refus-
ing to give a requested cautlonary mst:uctlon on’ the credlblllty of
accomphce testlmony o SRS

. 'The accused in Hecker was convicted of, among other of-
fenses, larceny by false pretense. The charge was based on the

" true value of repair services rendered by the accused and his busi-

Dol e

% MCM, supra note 2, R.C.M. 920(¢) discussion: “A matter is ‘in issue’ when some evidence, without regard to its source or credibility, has been admitted upon whlch

members might rely if they choose.”
8 Update Memo 14, supra note 4.

2 UCMI art. 108 (1988).

2 An example where the military judge may have a sua sponte duty to instruct is in the area of an accused’s right to remain silent. Even if not requested or affirmatively
waived by the defense, if the court members raise an issue about an accused’s sllence. the mllltary judge should give the failure to tesnfy instruction. See BENCHBoox, supra

note 3, para. 7-12. See also United States v. Jackson, 6 M.J. 116 (C.M.A. 1979). :

¥ MCM, supra note 2, R.C.M. 920(e), ().

! . T A S P A

I S AR

8 The COMA recently affirmed this rule in United States v. Gittens, 39 MLJ. 328 (C.M.A. 1994) (failure to request accomplice instruction constitutes waiver). |~

% See, €.g., United States v. Gillette, 35 M.J. 468 (C.M.A. 1992),

7 42 M.J. 640 (AF. Ct. Crim. App. 1995).
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ness associate, Mr. Norris, who testified for the ‘prosecution re- -

garding the specific details of the contractual arrangement with
the victim.® Although unclear from the opinion, Norris appar-

ently tried to minimize his’ ‘own degree of culpability.  As the
defense ‘counsel believed Norris had a motive to falsify his testi--

mony in whole or in part, the defense counsel specifically re-
quested that the ‘military judge instruct the members regarding
accomplice testimony.* The judge refused.®® The AFCCA held
that, when evidence raises a reasonable inference that a witness
may have been an accomplice, the military judge, on request; shall
give a cautionary instruction on whether the witness is an accom-

plice and the inherent suspect nature of accompllce testlmony.’l :

[ Lt

A military judge is only required to give requested evrdentrary
instructions that are correct statements of law % While the mili-
tary judge in Hecker erred in not giving a defense requested
instruction, United States v. Taylor” is an éxample where the mili-
tary judge properly refused to give a defense requested instruc-
tlon on the use of a prior inconsistent statement

The accused in Taylor was convicted of premeditated murder,
burglary, and larceny. ‘At trial, the defense requested an instruc-
tion that the members could consider prior inconsistent statements
of two government witnesses for the truth of the miatters con-
tained therein. The military judge 'did not grant this request.**
The AFCCA upheld the trial judge’s ruling,* finding no support
for the defense’s contention that prior inconsistent statements can
be used as substantlve ‘evidence when the statements are made"
dunng a police mterrogatron %

When uncharged mrsconduct is mtroduced the military _]udge
must, on request, instruct on the limited use'of such evidence.””
As the AFCCA recently stated, however, even absent such a re-
quest, the better practice is to-give such an insu'uction.

In United States v. Barrow,® the accused was charged with
sexually abusing his adopted stepdaughter and havmg an adulter-
ous affair with a marned subordinate. Over defense objection, »
the mlhtary judge allowed the trial counsel to link the evidence

 The accused and Mr. Norris were partners in an off-duty business called “Bare Walls,” which performed minor repé.i'r'proju:ts on Beale Air Force Base, California. The
larceny involved the charging of an inflated price to repair 4 hole punched in a dormitory wall. The accused told Airman First Class (A1C) F, the person responsible for the
damage, to get the hole fixed to avoid getting in trouble with the squadron’s first sergeant. However, the accused lied when he informed A1C F that the first sergeant was
already aware of the damage. As he was unfamiliar with the local business community, A1C F asked for assistance in finding a repairman. The accused recommended
contacting his associate, Mr. Norris. Although Norris gave a $25 estimate, the accused subsequently charged $75, telling A1C F he “needed to be taught a lesson.” The‘
resulting larceny charge was based on the accused’s false representation that the repair price was $75 after mmally giving a price of $25.

¥ A standard accomplice testimony instruction is located in the Benchbook. Supra note 3, para. 7-10.

% The military judge did not give the requested instruction because he determined Norris was not the accused’s accomplice. The appropriate test is whether the witness
could have been convicted of the same crime for which the accused was prosecuted. United States v. McKinnie, 32 M J. 141 (C.M.A. 1991), In finding he could have been
prosecuted for the larceny, albeit by the civilian criminal justice system, the AFCCA determined that Norris was aware of what the accused proposed to do, aided him in
the execution of the larceny by providing him with a false invoice overstating the charge with the accused’s name excrsed split the proﬁts from the repair work, and
otherwise shared criminal intent. Hecker, 42 M. at 644, o .

91 As the error in this case went only to witness credibility, which was already covered by an existing instruction to the members, and the accomplice’s testimony was partly
corroborated by the victim, the AFCCA was convinced Hecker suffered no prejudice from the failure to give the requested instruction. Hecker, 42 M.J. at 645.

%2 MCM, supra note 2, R.C.M. 920(c).
9 41 M.J. 701 (A E Ct. Crim. App. 1995).

% Instead, the relevant part of the instruction eventually given was as follows: “If you believe that inconsistent statements were made, you may consider the inconsisten-
cies in evaluating the believability of the testimony of those witnesses. - You may not, however, consider the prior statements as evidence of the. truth of the matters
contained in those portions of the prior statements.- Id. at 702 (emphasis in original).

» The military judge has substantial discretion in deciding what instructions to give. The standard of review of a refusal to give a defense requested instruction is for an
abuse of discretion. United States v. Damatta-Olivera, 37 M.J. 474 (CM A. 1993).

% Taylor,41 M.J. at 703 The Military Rules of Evidence provide that a prior inconsistent statement may be considered for the truth of the matters asserted therein if the
declarant testifies and is subject to cross examination and the statement was “given under oath subject to the penalty of peljury at a trial, heanng, or other proceedmg. or
in a deposition . . . ."" See MCM, supra note 2, MiL. R. Evip. 801(d)(1)(A). In this case, however, the statements were made during a pohee mterrogauon and notata formal
proceeding. )

9 See, e.g., United States v. Mundell, 40 M.J. 704 (A.C.M.R. 1994).

" 42 M.J. 655 (AF Ct Crim. App 1995).

% Attrial, the accused testified concerning the allegations made by his stepdaughter and denied committing any sexual acts with her. The thrust of his defense was that his
stepdaughter gained her sexual knowledge, including the use of sexual instruments, from Master Sergeant (MSG) M, a co-worker who had also engaged in a sexual

relationship with her. The accused argued the stepdaughter falsely accused him to curry favor with MSG M when therr r\‘:latlonshrp cooled and the details of the allegatlons
made against him actually came from sexual techniques which MSG M had taught her. /d. at 662.
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concerning the two victims because both involved use of vibra-
tors and pornographic magazines.!® On appeal, the AFCCA found :
no error in dllowing the prosecutor to make such an argument.
The AFCCA first found that the accused placed the identity of his
stepdaughter's “sexual teacher” at issue.by claiming she gained .,
her_knowledge;from a previous sexual relationship with Master
Sergeant M. The AFCCA then determined evidence that the ac-
cused used identical sexual aids with both the married subordi- :
nate and his stepdaughter would show a.“distinctive technique”
in his sexual repertory and would have a tendency to make the
identity of her “teacher” more probable. . As such; the AFCCA
ruled the military judge did not err in allowing the trral counsel to,
link the two victims.'®, . - . .

R IR I o ey i

Of special interest to the trial judiciary is the use of caution-
ary instructions in this area. In Barrow, the AFCCA noted that,
because the defense drd not request a specrﬁc lrmrtmg instruction
on the use of the modus operandz"ch evrdence, none was requrred 103
However in a tnal with members, the judge should consider § grv-
mg a llmltmg instruction on how the members can consider that
evidence,'™ even absent a defense request.' To do so “may judi-
cially salvage an otherwise sinking appellate case.”'®

Procedural Instructions

[ o

The mrlltary is somewhat unique-in permltung court mem-"
bers to ask questlons of witnesses.\”” In'United States v. Hill,'®

the accused contended that the members lost therr 1mpart1al1ty by

the nature and number of questions they asked of the witnesses. .
The court members used 125 question forms, some having mul--
tiple questions on them. In the opinion, the Coast Guard Court of

Criminal Appeals (CGCCA) indicated that {'every, judge should

instruct the members at the outset concerning the questioning of

witnesses and, in doing so, should advise that it is the basic re-
sponsibility of counsel not the court, to develop the relevant evi-

dence.”'?” ‘ T

- The judge in Hill initially gave the standard Benchbook in-
struction, but the CGCCA felt that it may have been appropriate ,
for the judge to have repeated the instruction during the trial to .
impress on the members the need to avoid becoming an advocate
for either side."? In this case, however, the court found any error
to have been warved by the defense counsel’s failure to ob_|ect to
the number of questlons being asked or to object to a Toss of the 3
members collectwe impartiality."" wm . ‘

" ‘While questlons by members may at trmes rise to the level of‘
indicating a loss of impartiality, counsel and judges also need to’
recognize that the members have equal opportunity with counsel
to obtain evidence.!? Judges and counsel must ensure that the
members, in their fact-finding role, are -not limited in eliciting

. -admissible testimony that may help them in making their find-

ings. For example, a counsel’s objectron to a member’s question
as beyond the scope of direct or cross-examination makes little
sense if the member has the same nght to ellcrt testrmony as does
counsel i '

10 Evidence relating to one charge may be used to prove an unrelated charge when the evidence meets the criteria of Military Rule of Evidence 404(b). See MCM, supra
note 2, MiL. R. Evib. 404(b). In this case, the military judge had ruled that use of the vibrator was res gestae evidence but specifically reserved ruling on the trial counsel’s.
alternative theory of admissibility that the evidence was relevant to prove the accused’s modus operandi in seducing females. Unfortunately, the military judge never did
affirmatively rule on this altemative theory. "Instead, the AFCCA concluded the military judge had “implicitly ruled the evidence concerning . . . use of vibrators and
‘pornography’ met the criteria for Rule 404(b).” Barrow, 42 M.J. at 663. The better practice is to keep track of motions raised and ensure each is ruled upon at some point
in the trial.

101 Dunng closmg argument cnal counsel argued there. was srmr‘larity“ and “consistency” between the accused’s sexual acts with his stepdaughter and with the married
subordinate because he used a vibrator and magazines to stimulate both of them. Id.

122 When the trial judge permits argument that evidence offered to prove one charge proves another, he or she should insure the record contains sbeciﬁc ﬁndings on just how.
the evidence fits the 404(b) criteria. MCM, supra note 2, MiL. R. Evip. 404(b).

1

103 Umtcd States V. Borland 12 M.J 855 (A FC MR. 1981)

1 s " . Lt . L N

104 An “other acts" mstructron is located in the Benchboalc Supra note 3, para. 7-13." A standard sprllover" instruction is located in Memorandum U. S Army Legal
Services Agency, JALS-TJ, subject: U.S. Army Trial Judiciary Benchbook Update Memo 8, para, 7-17 (10 December 1993) [hereinafter Update Memo 8).. .1 v -

1 United States v. Diaz, 39 M.J. 1114, 1118 (AECM.R, 1994). .
1% United States v. Barrow, 42 M.J. 655, 664 (A.F. Ct. Crim. App. 1995).
"” séé MCM suﬁm note 2, Mu. R. 'l'=.'v,rD.'61‘4‘(b):.( o ;
i’ 42 MJ. 725 (C.G. Ct. Crim. App. 1995). A ST e ot
1% Id. at 727.
1o ld

} N s [
" [d, at 728. The defense counsel did object to one member’s questions and did challenge that member for cause based on the member s apparent bras The court found
that the judge did not abuse her discretion,in denymg the challenge for cause and that the questions, which formed the basis for the objection, did not indicate any bias on

the part of the member.. ;. . ey vt

12 UCMJ art, 46 (1988), MCM, supra iote 2, MiL. R, Evio. 614(a).
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In 1995, the CAAF again reminded judges that they must be
careful when giving the reasonable doubt mst:ucuon In United
States v. Czekala,"” the CAAF indicated thatan instruction defin-
ing reasonable doubt as “a doubt which would cause a reasonably
. prudent person to hesitate to act in the more important and weighty
of his own personal affairs” is amblguous and not helpful."* Based
on this statement, mllltary Jjudges should eliminate the hesitation
to act sentence from their reasonable doubt instruction.

The judge in Czekala also mistakenly told the members that
“you must be satisfied that the evidence is such as to exclude not
every fair and rational hypothesis or theory of innocence.” The
CAAF indicated that the erroneous placement of the word “not”
within the instruction effectively reversed the burden. However,
when considered in context of the entire instructions regarding
reasonable doubt, the error did not affect the accused’s substan-
tial rights."'s

In 1995, the Manual was amended to change the rules on re-
consideration of findings.""® Rule for Courts-Mamal 924117 was
amended by removing the provision allowing the members to re-
consider their findings of guilty any time before sentence is an-

nounced. The rule for all findings by members is now the same:

The findings can be reconsidered only befo_re they are announced
in open court.!"® The procedural instructions on findings should
be amended to reflect this change.'’

After the case is over and before the members are excused,
many judges now give a final word of caution to the court mem-
bers. In 1995, the Army’s Chief Trial Judge recommended that
Army judges use the following adjournment instruction for ex-
cusing the members:

13 42 MLJ. 168 (1995).

.- Court members, before I excuse you, let me
. advise you of one matter. In the event you are
.+, - asked about your service on this court-martial,
- Ir remmd you of the oath you took. Essentially,
that oath prevents you from dlscussmg your
deliberations with anyone, to include stating
any member's opinion or vote, unless ordered
~ todosoby acourt. Youmay, of course, discuss
your personal observations in the courtroom
and the process of how a court-martial
functions, but not what was discussed during
your dellberatlons Thank you for your
service. You are excused.'®

~ This cautionary instruction not only reminds the court mem-
bers of their oath not to disclose the vote or opinion of any mem-
ber, but it also represents an implied reminder to counsel not to
seek disclosure of the members’ deliberative process. If counsel
seek post-trial affidavits from court members, counsel need to
understand the matters contained therein should only address
matters of extraneous influence or unlawful command influence
exerted on the members.'?!

Sentencing Instructions : .

‘Sentencing instructions are an essential part of the trial pro-
cess. ‘Either party may propose specific sentencing instructions.'?.
However, the military judge need not give the instruction unless
the issue is reasonably raised, it is not adequately covered else-
where in the instructions, and the proposed instruction accurately
states the law.'? United States v. Briggs'* is an example where a
military judge properly denied such a proposed instruction.

" Id. at 170; Memorandum, U.S. Army Legal Services Agency, JALS-TJ, subject: Reasonable Doubt Instruction (12 Sept, 1995). -

5 Id. at 170-71. It appears that the trial judge did not erroneously place the word “not” in the instruction, but transposed portions of the Benchbook instruction. The
instruction should read: *‘The proof must be such as to exclude not every hypothesis or pOSSlbl]lly of innocence, but every fair and rational hypothesis except that of guilt.”

116 Exec. Order No. 12,960, 60 Fed. Reg. 26,647 (1995), repnmed in MCM, supra note 2, app. 25, at A25-26.

' MCM, supra note 2, R.C. M 924

" g

19 The procedural instructions on findings in the Benchbook should be amended by deleting the following language in the first full paragraph on page 2-74: “You may also
reconsider any finding of guilty on your own motion at any time before you have first announced a sentence in the case.” See Memorandum, U.S. Army Legal Services
Agency, JALS-TJ, subject: U.S. Army Trial Judiciary Benchbook Update Memo 11 (19 July 1994).

@ Memorandum, U.S. Army Legal Services Agency, JALS-TJ, subject: Adjournment Instructions to Members (24 Jan. 1995).

121 See Tanner v. United States, 483 U.S. 107 (1987); United States v. Loving, 41 M.J. 213, 234-39 (1994); MCM, supra note 2, M. R. Evin. 509; 606.

12 MCM, supra note 2, R.C.M. 1005(c).
13 United States v. DuBose, 19 M.J. 877 (A FC.M.R. 1985).

124 42 MLJ. 367 (1995).
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The accused in Bnggs plead guilty fo three specrﬁcatlons of
wrongful use ¥f ¢ocaine and several unrelated offenses At sen-
tencing, when asked by hrs counsel where he had gotten the money
to buy the drugs he used, the accused stated he sold large amounts
of cocaine to support his habit. This \ was apparently an {inscripted
response as defense counsel requested the military- ‘judge instruct
the panel to disregard the testimony about prior dlstnbutrons The
military judgé denied this request.'® 'Without surprise, a panel
member subsequently asked how long the accused had been dis-
tributing drugs to support his habit. Although the military judge
did not permit the - questron the defense once again asked for a
specific instruction. The mrlrtary _]udge agam detlined but subse-
quently instructed the members to sentenceé’the accused only for
the crimes he was convicted.!2

PR . §oe . Y, a O R Tt C!
AVLEE I 4 T : ! 1

‘On appeal the defense asserted that thé rmlltary Judge should

have given the requested mstrucuon In affirming the trial judge’s

decision, the CAAF held thata “mrlxtary judgé is not required to
give the specrﬁc 1nstructron requested by counsel if the matter is
adequately tovered in [other} instructions.”'?’ The CAAF found

that the ‘general'Berichbook instruction used in this case was suf-

ficient.

The Rules for Courts-Martial ‘prohibit the prosecution from
introducing testimony during sentencing regarding the appropri-
ateness of ‘a’ punitive !discharge.'” * Logically, it should also be
mappropnate for 'thé - defense to offer testxmony that-a punitive
discharge is not appropnate 125. Thls issite was addressed in Umted

Statesv Ramos B0 - S

Durmg sentencmg, ‘the defense counsel asked hls wrtness
whether he believed the accused could contrnue 10 serve and con-’
tribute in the United States Army, and the witness gave a posmve
response. ‘Without' defense obpctron the rmlrtary judge thereaf-'
ter instructed the panel that “the testrmony by the witness that he‘
thinks’ [the accused]’ can strll be a soldier in'the Army should re-
ally ‘be dlsregarded bécause of the danger that you would
perceive a punitive drscharge as being an ‘elimination type pro-
ceedmgs."”‘

. T TR N TP B UV L S NP

On appeal the defense claimed this mstruchon proved the
mllrtary judge abandoned his impartial role and became a gov-‘
emnment advocate. Concluding that the mrlrtary judge is not b
mere referee, but rather may properly part1c1pate actively in’ the
proceedrngs," the CAAF affirmed the lower court and found thiat
any error did not prejudice the accused. ' ' Tt

{ ‘;'1' iy

The military judge must instruct on the maximum authorized
pumshment that the court members can 1mpose 132 However, the
members should not be’ mformed as to:how that amount was’
reached.”In United States v. Purdy,”’ the Army Court of Criminal
Appeals (ACCA) held that the militaty judge erred when he inad-‘
vertently informed the panel members that 'the maximum con--
finement was reduced from fifty-two to twenty-five years.' The
ACCA held that the members need only 'be told the maximum’
period of confinement they can impose and not the basis for any’
limitation.'® This case serves as a reminder that the determina-
tion of the maximum punishment that can be imposed should be
made in'an Article 39(a) session out of the court members pres-
encet3 i o TR ‘ , .

133 As the trial counsel indicated he would not include evidence of the prior distributions in his argument, the military judge did not want to make a bad situation worse by
highlighting the issue for the panel. Id. at 369.

Cevas Lpaep
126 The pertinent part of the instruction, a slight variation of the one found in the Benchbook, was as follows: “Although you must give due consideration to all matters in
extenuation, mitigation, and aggravation, keep.in mind that the accused is to be only sentenced for the crimes that he's been found guilty of committing.” Bencheook,

supra note 3, para, 2-37.

11 MCM, supra note 2, R.C.M. 1005 discussion. L e

128 Id. R.C.M. 1001(b)(5)(D). . . . - .
O Coa ) TR T el E T T e

1% See United States v. Ohrt, 28 M.J. 301, 305-6 (CM.A. 1989) (prosecution or defense witness should not be allowed to express opinion whether accused should be

punitively discharged). But see United States v. Aurich, 31 M.J. 95, 96 (C.M.A. 1990) (Cox, J., and Everett, C.J., concurring) (commander should be able to testify that he
or she wants accused back in unit, but generally should not be permitted to testify that he or she does not want accused back).

3

1% 42 M.J. 392 (1995). Ramos' first line supervisor, a Staff Sergeant Knight, testified that he thought Ramos could “rehabilitate himself and continue to serve and
contnbute to the United States.” ' Id. at 395 The nuhtary Jjudge v1ewed this testimony as simply a euphemlsm for the panel not to adjudge a drscharge , T
IR R Co s Y T e

s

31 ld B e e - v v ‘,my.,A o

it

1% MCM, supra note 2, R.C.M. 1005(¢); Memorandum, U S. Army Legal Servrces Agency, JALS-TJ subject U.S. An'ny Tnal Judrcrary Benchbook Update Memo 11,
para. 2-87 (19 July 1994) [hereinafter Update Memo' 11 R ' ‘

1342 MLJ. 666 (Afmy Ct. Crim. App. 1995). - 110t UL T e e T T T e e

% In ruling on a sentence multiplicity motion, the military judge held that three of the offenses involving one victim merged for sentencing purposes, reduced the
maximum period of confinement from 52 to 25 years. This ruling was made in open court with the members present.

133 See also United States v, Frye, 33 M.J. 1075, 1079 (A.C.M.R. 1992).

1% [n reassessing the sentence in this case, the ACCA was convinced the error did not prejudice the accused and affirmed the sentence as appropriate.
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One of the more significant, albeit bizarre, CAAF rulings last
year dealt with the maximum period of confinement for bad check
cases. In United States v. Mincey,'” the .accused ‘was charged
with, among other offenses, one specification of uttering tén worth-
less checks.!® ‘None of these checks was for a value greater.than
$100.'® The military judge, with the consent of both counsel,
advised the accused that the maximum period of confinement for
this specification was five years.!*

On appeal, the accused argued the maximum period of con-
finement should have been six months based on the value of the
amount of the largest single check in the specification.! The
CAAF affirmed the findings and sentence by concluding that the
maximum punishment for bad-check cases is now calculated by
the number and amount of the checks as if they had been charged
separately, regardless of whether the government joined several
offenses in one specification.'?"

~“While this rule is certainly an important substantive change
to prior courts-martial practice, of greater significance to the trial
judiciary is the potentially broader precedential value of the analy-
sis in the Mincey decision. Although the CAAF putatively at-
tempted to limit its opinion to bad check-offenses, there appears
to be no lepgal prohibition on the:military judge expanding the
ruling to any duplicitous specification. -

In United States v.' Teters,'** the COMA adopted the
Blockburger'* statutory-elements test in determining multiplic-

7 42 MLJ. 376 (1995).

ity for.findings."S In United States v. Morrison,'* the CAAF
clarified the unresolved issue of sentence multiplicity. Staff Ser-
geant Morrison was charged with missing movement through
design and two specifications of willful disobedience of lawful
orders. The charges were based on the accused’s refusal to obey
orders issued by his squadron commanderto prepare for overseas
deployment and the subsequent failure to deploy. ‘At trial, the
defense moved to dismiss the willful disobedience offenses on
the grounds that they were multiplicious for both findings and
sentencing with the missing movement specification. The mili-
tary judge denied the motion and eventually treated the willful
disobedience and missing movement as separately pumshable
offenses.

The CAAF affirmed the findings, holding that the offenses
were not multiplicious because both required proof of an element
the other did not."” The CAAF also affirmed the sentence con-
cluding that Congress did not intend to prohibit imposing 'sepia-
rate punishments for offenses warranting separate convictions.
In other words, it is the military judge’s responsibility to deter-
mine the authorized punishment in a given case, and it will not be
an abuse of discretion if the judge treats offenses which are sepa-
rate for findings as separate for sentencing. As such, when deter-
mining the maximum period of confinement when instructing the
members, the military judge may consider offenses which are sepa-
rate for findings as warranting separate punishments.!*

13 The defense did not object to the misjoinder of numerous bad-check offenses into two duplicitous specifications. MCM, supra note 2, R.C.M. 307(c)(4). -

' The bad check specification at issue was charged as follows: ‘between on or about 6 January 1992 and 12 January 1992, .

., utter certain éhecks . numbered and dated

as follows, to wit: 0223, 6 January 1992, $100.00; 0225, 7 January 1992, $100.00; 0226, 7 January 1992, $100; 0228, BJanuary 1992, $100.00; 0230, 8 January 1992,
$100.00; 0234, 10 January 1992, $100.00; 0238 10 January 1992, $100.00; 0240, 11 January 1992, $100.00; 0243, 11 Janvary 1992, $100.00; 0245, 12 January 1992,
$100.00; a total amount of $1,000.00, . .

"0 As the aggregate amount of the 10 checks exceeded $100.00, the maximum period of confinement was calculated to be five years. MCM, supra note 2, part [V, {
49¢.(1)(b) (1988). This methodology was adopted by the Air Force Court of Criminal Appeals in an unpublished opinion. See United States v. Mincey, No. 30054, 1993
WL 76298 (A F. Ct. Crim. App., Mar. 10, 1993). See also United States v. Oliver, 43 M.J, 668 (A.F. Ct. Crim. App. 1995).

4! United States v. Poole, 26 M.J, 272 (C.M.A. 1988).

42 In other words, six months for each check, or sixty months, The CAAF based its holding on R.C.M. 1003(c)(1)(A)(), which authorizes pumshment for “each separate
offense.” MCM, supra note 2. The CAAF viewed each bad check contained in each specification as a separate offense.

13 37 ML), 379 (C.MLA. 1993), cert. denied, 114 S. Ct. 919 (1994). The accnsed in Teters plead guilty to and was separately convicted of, among other offenses, two
specifications of larceny of money by using forged checks and two specifications of forgery of those same checks. The military judge found t.he offenses were not
multiplicious for findings but considered them multiplicious for sentencing. :

4 Blockburger v. United States, 284 U.S. 299 (1932).

45 Teters states that in determining whether offenses are multiplicious for findings, one need only compare the elements of the offenses; to be multiplicious, elements of
one must be a subset of the other. '

1S 41 M.J. 482 (1995).
W Id at 484.

48 Compare United States v. Brownlow, 39 M.J. 484 (C.M.A. 1994) with United States v. Traxler, 39 M.J. 476 (C.M.A. 1994) (different offenses, same disposition).
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In United States v. Thomas,'®. the defense raised several ob-
jections to the trial judge’s-death penalty sentencing instructions.
Many of these issues were addressed by the CAAF in United States
v..Loving,"*® which was reviewed by the authors in last year’s in-
structions update.’ Two issues addressed in Thomas involved

instructions on reconsideration of sentences and when instruc-:

tions.on caprtal sentencrng procedures must be grven

In Thomas. the defense alleged the mrhtary judge erred when

he instructed the members that if their vote on an aggravating
factor was not unanimous, and there was a request to reconsider,
a majority vote would be required to permit reconsideration.'s
The Navy-Marine Court of Criminal Appeals (NMCCA) noted
that even though the Rules for Courts-Martial'>? do not specifi-
cally address voting procedures for reconsideration of aggravat-
ing factors, they found no abuse of discretion in this case. The
NMCCA held the military judge properly used the normal recon-
sideration rules as a basis for an instruction on the procedures for
reconsidering a nonunanimous vote on aggravating factors. |

‘The NMCCA also declined the opportunity to adopt a bright-

line rule requiring the military judge to instruct on capital sen-.

tencing proceedings during preliminary instructions. As the Rules
for Courts-Martial grant the military judge the discretion to give
those preliminary instructions that the judge deems appropriate
in a given case,'* the NMCCA found no authority requiring a
judge to instruct the members concerning capital sentencing pro-
cedures during preliminary instructions, especially absent a de-
fense request to do so0.'%

In 1995, the Manual was amended to change the procedures
for reconsidering a sentence.'®® Rule for Courts-Martial 1009'5
was amended to limit the members’ ability to reconsider a sen-

14943 MJ 550 (NM Ct. Crrm App. 1995)

150° 41 MLJ. 213 (1994), cer. granred 116 S Ct. 39 (1996) (oral argument held Jan. 9, 1996)

151 See Holland & Masterton, supra note 1, at 14.

tence ‘after it has been announced. The old rule permitted the
members to decrease a sentence through reconsideration any time

before the record: of trial was authenticated.'®" Under the new-

rule, reconsideration is permitted after the sentence is announced
only if the sentence announced was less than the mandatory mini-
murn or more than the permrssrble maxrmum 159

The new rule also allows the military judge to clarify an am-
brguous sentence after it has been announced.'®® The better prac-
tice is for the mrlrtary judge to clarrfy ambrguous sentences
before they are announced by carefully mspectrng the sentence
worksheet. If, however, the presrdent of the court creates an am-
brgurty by misreading the worksheet the new rule permits the
judge to’ correct thls 161 \

o Conclusion
In deciding cases involving instructional issues during 1995,
military appellate courts agarn took the posmon that:

‘[J]ustic:e tends to ﬂourish in‘ an enlightened -
atmosphere. The requirements of the law
foster it, and the intent .. . had always been to
encourage that situation.. . . . The court
members must be furnished with the law

; . -pertinent-to the facts developed in order that

" ;. they may resolve the issues before them .. .. ,. -

What is contemplated is the affirmative
submission of the respective theories . . . to
the triers of fact, with lucid guideposts, to the
end that they may knowledgeably apply the
law to facts as they find them.!®

12 The defense argued, by analogy, that because members cannot reconsider a nonunanimous vote on findings in order to authorize a capital scntencrng procedure they

should not be allowed to reconsider a nonunanrmous ﬁndrng of an aggravatrng factor.'

i,

133 MCM, supra note 2, R.C.M. 1009 (detailing procedures governing sentence reconsideration).

1% Id. RCM 913(3)

i

55

The question left unresolved is whether the nuhtary Judge must give such instructions upon defense request. © - Do at

16 Exec. Order No. 12,960, 60 Fed. Reg. 26,647 (1995), reprinted in MCM, supra note 2, app. 25, at A25-26. ¢ i F

1% MCM, supra note 2, R.C.M. 1009.
158 fd R.C.M. 1009 (1984).
1% Id R.C.M. 1009(b).

1% J4. R.CM. 1009(c).

o
[N

18l Not all errors can be corrected. See, e.g., United States v. Baker, 32 M.J. 290 (C.M.A. 1991) (military judge improperly allowed members to “correct” sentence upwards
after court was adjourned, by including dishonorable discharge in sentence, where both sentence worksheet and sentence as announced failed to mention discharge).

162 United States v. Smith, 33 CM.R. 3, 6 (CM.A. 1963).

T
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dark. Only through the diligent efforts of the trial judge and coun-
sel working together will the members be instructed appropri-

ately and appellate issues avoided.

Judges and counsel alike need to keep this goal in mind when
it comes to formulating instructions for the court members in each
case. If justice is to prevail, court members cannot be left in the
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. .APPENDIXA
‘Instructions Che;:ldistl‘ -
When Members First Enter Court.
A. Preliminary Instructions (Page 2-43, Update Memo 11} ....c.co.ovecrnevinnerinncrennecccnseninceeicsnnrcs
B. Other General Introductory Explanations
1. Joint Offenders (Paragraph 7-2) ......c.cccoveveeceeirrinsenmsieseseece ettt sr s st st s

2. Vicarious liability—Principals and Conspirators (Paragraph 7-1)......ccccocecveciiiiinirinnnnieninnns

B ——————————————

Prior to Findings
A. Prefatory Instructions on Findings (Page 2-43, Update Memo 11) ..o

B. Elements of Offenses Charged (para ; para ; para ) e

CH/SP LIO

CH/SP LIO

CH/SP LIO,

1. Terms having special legal significance/connotation (para ; para ; para ) SR

2. Law of Principals (Paragraph 7-1) .....c.cccconnninnimcinciceeceee s
C. Special and Other Defenses.

1. Self-Defense (Paragraph 5-2)....... ettt eaet e r et et aee e nr et ettt s ree st as e naebas s et emstsberaen s st

2. Defense of Another (Paragraph 5-3) ......ccoociivoriiinc s e

3. Accident (Paragraph 5-4, Update MEmMO 7) ....ccocconnrivinieninniineiecn vt ssssnenas

E

Duress or Coercion (Paragraph 5-5) .....cccvvvriiiiiiiiinniiisse et s e
Entrapment (Paragraph 5-6) ........ccocociimiiiiiiiciintisec s

Agency (Paragraph 5-7) ..ot

N W

Obedience to Orders (Paragraph 5-8) ......cccooviniiiiiic e
8. Physical Impossibility or Inability (Paragraph 5-9) ........cccccorieinnmiicienninnesee e
9. Financial and Other Inability (Paragraph 5-10) ......ccooocivmniiiiiniinc e

10. Ignorance or Mistake of Fact of Law (Paragraph 5-11) ...cccccoecvvinmiciniiiiennniencians

11. Voluntary Intoxication (Paragraph 5-12) ......cccociiiiiiiiiniiciei e

12, AL (PAFAZEAPH 5-13) wevrsveeeeeeeseeseseerescereseressesessesssseessssssesesssssoses s ssressernes e

13. Character Evidence (Paragraph 5-14) .......covciiiireniii i

14. Voluntary Abandonment (Paragraph 5-15, Update Memo 7) ........ccocormivceinennenncnnennncnne

15. Parental Discipline (Paragraph 5-16, Update Memo 8) ..........ccovrrininnicinnncnninni e

16. Evidence Negating Mens Rea (Paragraph 5-17, Update Memo 9) ........occovcvnivncniniiveicnnen

17. Self-Help Under a Claim of Right (Paragraph 5-18, Update Memo 13) .......ccooccvvrniennnes
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18. - Lack of Causation (Paragraph 5-19, Update Memo 14) ......c.iievnsrenss ertiareeennerrassresaesnnienseve ¢ )
19. Meﬁta.l Responsibility at Time of Offense (Paragraphs 6-3, 6-4, Update Memo 9) .............. ( )
~ 20. Partial Mental Responsibility (Paragraph 6-5, Update Memo 9) .........ccciuemirisisicsiorearmnnsions ( )
21. Personality (Character or Behavior) Disorders (Paragraph 6-6, Update Memo 9)................. ( )
22, OHREE ottt setsste st s s s bR aa e R e R sba s b R e s e (. )
D. Evidentiary and Other Matters
1. Pretrial Statements (Chapter 4) ..........ccuviommirmrciinitinisieii e sscns e sssessassessnssnssssssasess (I
2.  Law of Principals (Paragraph 7-1) .....cccccocvnivcnnn. eussnasaentrnntaess st bt sape st ea b br bR aracnarregarees (. )
3. Joint Offenders (Paragraph 7-2) .........ccoceoeeeimectnereninencsresesesneecoestcsssessesessessssmesesesssnesenns ( )
4. Circumstantial Evidence (Paragraph 7-3, Update MEMO 1) .......cceeereevcicrcnrre e ( )
a. Proof of intent by circumstantial evidence (Paragraph 7-3, Update Memo 1)............. ( )
b. Proof of knowledge by circumstantial evidence (Paragraph 7-3, Update Memo 1) .... ( )
5. Stipulations (Paragraph 7-4) .......ccccoovcreerinmomisinenincrienoe s sestsssenesessssssevessestsressassasessssse ( )
6. Depositions (Paragraph 7-5) ...c.ccecverrereenivniniinnniseesesieesess s esssst e stessssstssssresasesnassosoness ( )
7. Judicial Notice (Paragraph 7-6) ......ccc.ievvcirivcrmrnconsomronnnnninnisisissssssnssssssssssssessssnsssssesssens ( )
8. Credibility of Witness (Paragraph 7-7) ....cccccvcrevrieevininricire st se e sms s ca e srseeseseesesesss s ( )
9. Interracial Identification (Paragraph 7-7.1)......cccecriiirecnmnnvnnneeseressssesesisassetosssessssines ( )
~

10. Character Evidence (Paragraph 7-8) ....cocoveuvicirercrninmnesesenesrsnesssesessessssosssmsssssssssssnsssssssssesns ( )
11. Expert Testimony (Paragraph 7-9, Update Memo 10) .........ccovvrrvevernesrienerersensisnnerecssesecrans ( )
12.  Accomplice Testimony (Paragraph 7-10) ......cc.viriiiviiminininniicvenrinesessssseses s cseessesessessenes ( )
13. Prior Statements by Witness (Paragraph 7-11) ......ccocviviricnninciinnennensesrecesessessessrsenans ( )
14.  Accused’s Failure to Testify (Paragraph 7-12) ......ccccvvmimircrrirmersninimninsonssssenesessnssasssesses ( )
15. Other Offenses or Acts of Misconduct by Accused (Paragraph 7-13) ......c.ccoccvieirrrrenrevennn, « 9
16. Past Sexual Behavior of Nonconsensual Sex Victim (Paragraph 7-14) ..........ccccooveevvecnrenne. ( )
17. Variance—Findings by Exceptions and Substitutions (Paragraph 7-15) .......c.ceceevvrvuermemanee ( )
\ 18. Value, Damage or Amount (Paragraph 7-16) ............cciccncincmncenmnessissnesnssessrerssssesassnees ( )
“ 19. Spill-Over (Paragraph 7-17, Update Memo 8)........cceovcvererriomnminmnsnrensccmneannnssmaesssssaesssseseenes ( )
20. Have You Heard Impeachment Questions (Paragraph 7-18, Update Memo 8) ........c.cooeveeeene ( )
; 21. Grant of Immunity (Paragraph 7-19, Update Memo 10) ........cceoverincimicincimecrnnnnscssesiesssennnas ( )

E. Closing Instructions on Findings.
1. Closing Substantive Instructions (Page 2-68, Update Memo 11) ......ccooecvreievrennnrsenencenceennne ( )
~ 2. Procedural Instructions on Findings (Page 2-72, Update Memo 11} .........cocccveceerercrncenncnee ( )

Il Sentencing.
A. Instructions on Sentence (Page 2-86, Update Memo 11) ......ccoveccervermmervernnncvensoesirnrensissesseseonnees ( )
B. Types of Punishment (Page 2-89, Update Memo 11) ........ccoecrmvrcanenecemirecrensscnmeniassinesmensasasanns ( )
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C. Other Instructions on Sentence (Page 2-97, Update Memo 11) ...t liiithiniine il LG )
1. 7 Summary of Evidence in Extenuation Mitigation................. LSS CTONS R EANN T REI A (LR
2. - Accused’s Failure to Testify/Failure to Testify Under Oath.........c.cliioinimnmsivimndileiin el (0 70) T
3., Effect of Guilty Plea.......cooorisveiourens. R T S AR ST AU S
G, MENAACILY ...ceeirerrece st e e sttt e SR e sR s ( ) I
5. Argument fOr SPECIfiC SENLENCE ......vvvrerumreuseesrerarescrsresssisessssrmssssesssrassessirarssas SRR GHEAN
B, OHRET .oiiiiiiimiuiien sttt e e e bbb bt e e e e s nnens b s nnbnd s ene b )
D. Conéluding Instructions (Page 2-101, Update Memo 11) ....co.iviiiiuiviuniens b, SRR GRS W
Notes/Remarks: ' '
e
(e o
L e e e ot
j 4 o —~
; 0 'g
i P
T T
—
{ ‘ )
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+ APPENDIX B

5-18 Self-help Under a Claim of Right.

f\ Introduction, Although the self-help defense is not listed in the Manual for Courts-Martial, the courts have acknowledged that it
constitutes an affirmative defense in some cases mvolvmg a wrongful taking, mthholdmg, or obtaining, ¢.g., robbery, larceny, or
wrongful appropriation. The military judge must instruct, sua sponte, on the issue when it is raised by some evidence. The self-
help defense exists when three criteria co-exist: (1) the accused, takes, withholds, or obtains property under an honest belief that
the accused is entitled to the property because either the accused is the owner or as security for a debt owed to the accused; (2)
such taking, withholding, or obtaining is based upon a prior agreement between the accused and the alleged victim providing for
either satisfaction or security of the debt by the use of self-help; and (3) the taking, withholding, or obtaining is done in the open,
not surreptitiously. The following instruction may be used as a guide in such circumstances.

The evidence has raised the defense of self-help in relation to the offense(s) of - ' (and the

lesser included offense(s) of ) in that (state the facts bearing on the issue and the contentions of the
parties). ‘ '

The defense of self-help exists when three situations co-exist: (1) the accused has an honest belief that he/she had
a claim of right entitling the accused to (take) (withhold) (obtain) the ((money) (property) ( )) (because
the accused was the rightful owner ) (as security for a debt owed to the accused); (2) the accused and (name of
alleged victim) had a prior agreement which permitted the accused to (take) (withhold) (obtain) the (money) (property)
( ) (to satisfy the debt) (as security for the debt); and (3) the (taking) (withholding) (obtaining) by the
accused was done in the open, not surreptitiously. All three criteria must exist before the defense of self-help is
applicable.

In deciding whether the defense of self-help applies in this case, you should consider all the evidence presented on
the matter. The burden is on the prosecution to establish the accused’s guilt beyond a reasonable doubt. You must
be convinced beyond a reasonable doubt that the accused did not act through self-help before you can convict the
accused of (state the name of the offense(s) and lesser included offense(s) to which self-help applies).

Note 1: Taking in excess of what is due. When the evidence raises the self-help defense and the accused may have taken,
withheld, or obtained more than that to which the accused was entitled, the following should be given:

Under the defense of self-help, the accused may only (take) (withhold) (obtain) that amount of (property) (money)
( ) reasonably approximating that which the accused honestly believed (he/she was entitled to) (was the
amount of the debt owed to the accused).

If you are convinced beyond reasonable doubt that the accused (took) (withheld) (obtained) an amount of (property)
(money) ( ) clearly in excess of that to which the accused honestly believed he/she was entitled, you
may infer that the accused had the intent to wrongfully (take) (withhold) (obtain) the full amount of the (property)
(money) ( ). The drawing of this inference is not required.

On the other hand, you could conclude that the accused had only the intent to wrongfully (take) (withhold) (obtain)
the amount in excess of (that to which he/she was entitled) (the debt owed to the accused.) If that is your finding,
your findings must reflect that the wrongful (taking) (obtaining) (withholding) was only as to the (amount) (property)
( ) that was in excess of the amount to which the accused was entitled.

NOTE 2: Self-help defense - aiding or conspiring with another to act through self-help. The defense of self-help is also available
to an accused who assists or conspires with another in taking property when the accused honestly believes that the person being
helped has a claim of right. It is the bona fide nature of the accused’s belief as to the existence of the claim of right by the person
being helped, and not the actual legitimacy of the debt or claim, that is in issue. These instructions must be tailored when the
accused is not the one who has the claim of right.

NOTE 3: Robbery and other offenses where larceny or wrongful appropriation is a component. Because robbery is a compound
offense combining larceny and assault, if the self-help issue arises in a robbery case, the defense of self-help may negate an intent

"=\ to steal, but it is not a defense to the assault component. In such cases, the military judge must ensure that the members are
aware that the defense exists to robbery and, if in issue, its lesser included offense of larceny. It will not, however, apply to the
lesser included offense of assault. The defense of self-help also applies to other offenses where larceny or wrongful appropriation
is a component of the charged offense, e.g., burglary with intent to commit larceny or housebreaking with the intent to commit
larceny or wrongful appropriation.
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NOTE 4: Self-help to contraband. The defense of self-help does not apply when an accused has no legal right to possess the
property to which the accused asserts a claim of right, e.g. illegal drugs. The defense also does not exist when the accused takes
under a purported claim of right the value of the contraband property. United States v. Petrie, 1 M.J. 332, (C.M.A..1976).

NOTE 5: Mistake of fact. The military judge must be alert to evidence that the accused had the mistaken belief the property
taken belonged to the accused, the amount of the debt the accused believed the victim owed, or the value of the property was as
the accused believed. In such cases, a tailored version of Instructlon 5-11 (Mlstake of Fact) may be appropnate The accused’s
belief need only be honest; it need not be reasonable.

REFERENCE:

1. United States v. Smith, 8 CMR. 112 (CM.A. 1953).

2. United States v, Kachougian, 21 CM.R. 276 (C.M.A., 1961). :

3. United §té'§es V. DQSal-M' aldonado, 31 C.MR.28 (CM.A., 1961).” ’
4. United States 2 Eggleton, 47 CM.R. 920 (C.M.A. 1973).

5. United States v Smith, 14 MJ 68 (C.M.A.'1982).

6. United Sgggeg y, Gunter, 42 M J 292 (1995)
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.7 . “APPENDIX C

ok P
RAVEER

5-5. Duress (Compulsion or Coercion).

Introduction. The military judge must instruct, sua sponte,’ on the issue of duress when the issue is raised by some evidence.
Duress is not a defense to unlawful homicide. Generally, the defense of duress applies if the accused reasonably feared immediate
death or serious bodily harm to himself/herself or another innocent person The following instruction appropriately tailored, is
applicable when duress has been raised.

The evidence has raised the i issue of duress in relatlon to the offense(s) of ( ).
'Duress means compulsxon or coercion: It'is causing another person to do something against (his) (her) will by the
" use of either physical force or psyehologlcal coercion. In this regard, there has been (tesumony) (ev1dence) that

‘ (summanze the evidence and cantentzons of the parties). ey g

4 - ! By

To be a defense, the amount of duréss used on the accused, whether physical or psychological, must have been

sufﬁment to cause a reasonable fear that- if ‘(he) (she) did not commit the offense(s) of ( ‘
: o ), then (the accused) (another innocent person) ( R ) would be:

lmmedlately killed or suffer serious bodily injury. The amount of coercion or force must have been sufficient to
have caused a person of normal ‘'strength and courage to give in. The fear which caused the accused to commiit the
offense(s) must have fear of immediate death or serious bodily injury and not simply fear of injury to reputation or

‘property. The threat and resultlng fear must have continued throughout the commission of the offense(s). If the -
accused had a reasonable chance to avoid eom:mttmg the offense(s) without subjecting (himself) (herself) (the other

person(s)) (- _) to the threatened-danger, the 'defense of duress does not exist. (You should consider the -
opportunity, or lack of opportunity, the accused may have had to report the threat to authorities, (and whether the
accused reasonab]y believed that a report would protect (him) (her) (the other (person(s)) (I ) from the

k _threatened harm.))

ree

The burden ison the prosecution to estabhsh the accused’s guﬂt beyond a reasonable doubt Duress is a complete
'~ defense to the offense(s) of (. : S ). “If you are not convinced beyond a reasonable doubt
that the a.ccused did not act under duress the defense of duress does not exist.

NOTE1. Unauthorized absence offenses. Mllitary courts have held that the defense of duress may apply to escape from confine-
ment or absence without authority offenses where the accused escapes or absents himself/herself in order to avoid life endanger-
ing physical harm. See United States v. Blair, 36 C.M.R. 413 (C.M.A. 1966) (escape from confinement). Life endangering sexual
and racial harassment may be sufficient to raise the defense of duress. See United States V. Hullum, 1S M. J 261 (CML.A. 1983),
United States v. Sutek, 14 M.J. 671 (N M. C M. R 1982) :

it e

NOTE 2: Continuing offenses. The Supreme Court has held that the defense of duress is not avallable to one who commits a
continuing offense unless he/she terminates the illegal activity (e.g., continued absence from custody) as soon as the circum-
stances compelling the illegal behavior have ceased to exist. United States v. Bailey, 444 U.S. 394 (1979). When such an issue is
raised, the above instruction should be appropriately modified.

REFERENCE: R.C.M. 916(h).
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What Is the “Subterfuge Rule” of MRE 313(b) -

After United States v. Taylor?

oo w.... MajorJames W.Herring, Jr. - . i el

. R TP o .Senior Defense Counsel . : .. o .
Ca o Ca UmtedStatesArmy Trial Defense Serv;ce DT ITI SRRt
: ' ' " ‘Fort Stewart Field Office BT,

Fort Stewart, Georgia

'hfrédueiibn

The courts have long recognized administrative inspections

as an important means for a commander to examine the overall

fitness of his or her unit to accomphsh military missions.! Gener-:
ally, evidence of a crime discovered during an inspection is ad-:.

missible at trial by court-mamal under Military Rule of Evidence ..

(MRE) 313(a). To quahfy as an inspection under MRE 313(b), -
the commander’s primary purpose for ordering the jnspection of .,
his or her unit must be admlmstratrve, not a search for evudence,;

of a crime. o

Under MRE 313(b), the government must.normally show by ::
a preponderance of evidence that the examination was an admin- -
 istrative inspection.? In certain circumstances, however, the gov- =i .-

ermment must show by clear and convincing evidence that an
examination qualifies as an administrative inspection. This hrgher

burden must be met when the examination is for weapons orcon-. + .-
“(1) the examination was ordered immediately .
following a report of a specific offense in the unit, organization, : :

traband,’ and:
installation, vessel, aircraft or vehicle and was not previously

or (3) persons examined are subjected to’ substantially different -

intrusions during the same inspection.”® This portion of MRE
313(b), known as the “subterfuge rule,” prohibits the introduc- ' :

tion of any evidence discovered during the examination if the
government cannot meet this burden.

,l .
P vy P T N

In 1994 the Court of Mrhta.ry Appeals (COMA) now renamed
the Court of Appeals for the Armed Forces (CAAF) s addressed
' the subterfuge rule in two cases, Umted States v. Taylor® and United
States v. Campbell.” In these cases, the COMA determined the

.- commander’s primary purpp_se by focusing on the facts known to
.. the commander when he or she ordered an inspection. Both cases

- involved the adrprssrbrhty of purported random urinalysis test
results. In one case, the urinalysis was held to be an inspection,
,in the other, it was not.. This article examines. these two cases,
; discusses whether the court’s focus on t.he commander s knowl-
edge makes sense and suggests.\ where the CAAFis headed in this
.area. .Lastly, this arucle will offer some practlcal t1ps for both

o mal and id‘efernse counsel faced. with thls issue.

B TR TT I S L
Umted States . Taylor I

In Taylor, the COMA addressed inspectiens under MRE 313(b)
and found that the urinalysis in Jaylor was a valid inspection be-
cause the commander had a valid primary purpose for ordering
- the inspection. The court reasoned that the commander s actual
knowledge of the circumstances at the time he orders the exami-

scheduled; (2) specific individuals are selécted for examination; ' ¢ - Ration is the key factor in determining the commanders primary

purpOSe for the adrmmstratwe mspecnon F oy b
BT AT oy SRR Y ey

The facts cited by the COMA in Taylor show how determmed

the majority of the ¢ourt was .in pursuing the narrow focus on

what the commander knew. On 7 December 1989, Sergeant

! See United States v. Bickel, 30 M J. 277, 280 (C.M.A. 1990) citing United States v. Middleton, 10 M.J. 123, 127 (CM.A. 1981)

\ LP ‘g R .".r'i.“:‘ Y

? TJAGSA Practice Notes, Criminal Law Notes, Can the Government Ever Satisfy the Clear and Convincing Evidence Standard Under Military Rule of Evidence 313(b)?,

Army Law., June 1992, at 33.

3 The ceun has interpreted contraband to include “all iterns which are not lawfully bossessed." United States v. Thatcher, 28 M.J. 20, 24 (C.M.A. 1989).

4 MAaNUAL For COuRTs-MARTIAL, United States, MiL.

R. Evip. 313(b) (1984) (hereinafter MCM].

¥ On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 2663 (1994), changed the name of the United States
Court of Military Appeals (COMA) to the United States Court of Appeals for the Armed Forces (CAAF). The same act also changed the names of the various courts of
military review to the courts of criminal appeals. In this article, the name of the court at the time that the decision was published will be used. See United States v. Sanders,
41 M.J. 485, 485 n.1 (1995).

s 41 MJ. 168 (C.M.A. 1994).
7 41 MLL. 177 (C.MLA. 1994).

¥ Zaylor,41 M.J. at 172,
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Ramon, the Substance Abuse Control Officer of Taylor’s unit,
received an anonymous telephone tip that someone in the

S-1 section was using drugs. On 11 December 1989, Sergeant-

Ramon told Captain Jackson, the officer in charge of the S-1 sec-
tion where Taylor worked, that a former member of the S-1 sec-
tion reported that Taylor was a drug user. Captain Jackson then
called the Headquarters Company Commander Captain Lindsay
and volunteered the S-1 section for a urinalysis. Previously, no
one had volunteered a section for a urinalysis. Captain Jackson
did not relay to Captain Lindsay any information about the anony-
mous phone tip implicating Taylor of using marijuana. Captain
Lindsay had already planned to conduct a urinalysis but had not
decided how to select soldiers for the test. He decided to accept
Captain Jackson’s offer and test the S-1 section. Captain Lindsay
directed Sergeant Ramon to conduct the urinalysis the next day.”

On 12 December 1989, Taylor was not at work, having re-
ceived a “no duty” chit from the dental clinic because of some
dental problems. That afternoon, Sergeant Ramon received an-
other report that Taylor had smoked marijuana. Sergeant Ramon
_relayed this information to Captain Jackson. Captain Jackson then

instructed Taylor's supervising noncommissioned officer to have
_ Taylor report for work. When Taylor reported for duty, he was
required to provided a urine sample and that sample later tested
positive for marijuana.'?

The issue before the COMA was whether the urinalysis or-
dered by Captain Lindsay was a lawful inspection or a subterfuge
to conduct a search for evidence of a crime."! On behalf of the
majority,' Judge Crawford wrote “[o]ur principal focus is on the
role of Capt. Lindsay.”"* Judge Crawford detailed and reviewed
the reasons given by Captain Lindsay for ordering the urinalysis"
and Judge Crawford concluded that Captain Lindsay had a proper
primary purpose, namely, to deter unit personnel from using

? Id at 168-69.

10 ld-

W Id at 172,

2 Jd. Judge Cox and Judge Gierke concurred in Judge Crawford’s opinion.

B . at 172.

-drugs." The court did not impute the knowledge of Captain Jack-

son and Sergeant Ramon to Captain Lindsay because the court
found that Captain Lindsay had decided to conduct a urinalysis
before Captain Jackson called him. Judge Crawford indicated
that no evidence existed that either Captain Jackson or Sergeant

' Ramon informed Captain Lindsay of the allegations concerning
‘Taylor. She further stated that not only were these allegations not

relayed to Captain Lindsay, but there was also “no indication of a
so-called ‘wink and a nod' between Capt. Lindsay, Capt. Jack-
son, and Sgt. Ramon to create a pretext for inspection.”’ The
COMA found that these facts did not raise any of the three factors
in MRE 313(b) that would require the government to praove by
clear and convincing evidence that the urinalysis was an
inspection and not a subterfuge to conduct a search.'”- Because
Captain Lindsay’s primary purpose for conducting the inspection
related to the performance of military duties, the court held this
was a lawful inspection, and the results of the urinalysis were
admissible at court-martial.

.Chief Judge Sullivan and Judge Wiss both wrote dissenting
opinions in Zaylor. In his dissent, Chief Judge Sullivan noted that
the majority reached its decision “without reference to military or
civilian case law.”"® He did not agree with the majority that the
knowledge possessed by others, particularly Captain Jackson,
about Taylor could be disregarded in deciding this issue. Chief
Judge Sullivan reminded the majority that military and civilian
case law require that the conduct of those executing the inspec-
tion be considered in determining if it was a subterfuge to con-
duct a search.' Judges Sullivan and Wiss observed that it was
through the “manipulation” of the urinalysis by Captain Jackson

.and Sergeant Ramon that Taylor was required to undergo the test-
. ing.2® Chief Judge Sullivan’s position was that the commander

did not make his decision in a vacuum, and that the majority erred
by treating it as such.

14 Id. Reasons for the urinalysis listed in the majority opinion include Captain Lindsay’s desire to conduct a urinalysis before his experienced substance abuse control
officer separated from the service, he wanted to deter drug use over the Chnsu'nas hohdays and he wanted to comply wuh Manne Corps policy concemmg urinalysis

testing.
8 Id.
5 1d

" 1d

1 Id. at 173. Notonly is the majority opinion lacking any reference to case law, it is also very short. Four pages contain a review of the facts and dicta discussing whether
the fourth amendment to the Constitution applies to the military. The part of the opinion that discusses the court’s holding is two paragraphs.

9 id

% Id at 175.
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*- Judge Wiss’s dissent concentrated on ‘otheér facts not directly
considered by the majority opmron ‘He chaIlenged the ma_)orrty s

“position' that there Was no “wink and’a nod” between Captam

‘Lindsay and his subordinates. Judge Wiss noted that after Cap-
“tain Jackson volunteered the S-1 section for the urinalysis, Cap-

- tain Lindsay asked Sergeant Ramon, “[is] there anything special

going onin the S-1'shop I should know about?"?’ Sergeant Ramon

 replied, “1 don’t think I"m at liberty of discussing this with you at

this particular time, Sir.”2 "Judge Wiss believed that the com-

“mander cannot be isolated as a matter of law from information

known to his subordinates but not relayed to him when the subor-

“dinates use that information to infiuence the t:omrnander’s deci-
ision.? He ‘asserted to’'do otherwise undermines -the rationale
“behind MRE 313.% That is, to ensure that an-inspection is'not a

‘subterfuge to avoid the constrtutrona] requrrements of a proper
“search authonzatron :

b s e ; e P N

United States v. t‘arizpbea' o ey

The same day it decrded Taylor, the COMA issued an opinion

" in -another case on’this issue,” Umted States v Campbell.
‘ ‘Campbell was ‘ordered to ‘submit a uriné’ sample after his ¢om-
”'pany first sergeant harid-picked some ‘soldiers for testing! The

“first sergeant testified that he did this ‘after hearing rumors that

some soldiers were using drugs, and- he based his selections on

"’Whether the'soldiers associated with another soldier in the com-
“-pany 'who had prevrously tested positive for drugs. Unlike Tay-
“Jor, the first sergéant'in Campbell told the commander why he
" had selected the soldrers The commander had no plans to con-
" duct a urinalysis, but after hearing the first sergeant’s éxplana-
“‘tion; he ordered the soldiers selected by the first sergeant to
 submit urine samples.* Campbell’s sample tested posmve for
- ‘tocaine and formed the basis of his court-mamal convictron

2 I,
2 Hd
%M
uId

2 United States v. Campbell 41 MJ. 177 (C.M.A. 1994).

N I

-

Agam the issue before the COMA was whether the’ urmaly-
" sis was a lawful- mspectron or a subterfuge to conduct a search
- Chief Judge Sulhvan writing for the majority, held that the gov-
emment failed to prove by clear and convmcmg eviderice that
‘this was an administrative inspection under MRE 313(b).”” The

~ evidence showed that the first sergeant relied on his suspicion of

drug use to. select soldiers for testing. ~'Fully informed of how
soldiers were chosen, the commander relied on the first sergeant’s

“selections. Chief Judge Sullivan, quoting from United States v.

Bickel ® stated that to be admissible under MRE 313, “the testing

" must be performed on a nondiscriminatory basis pursuant to an

established policy or guideline that will eliminate the opportunity

““for arbitrariness by the person performing the test.”” As one might

“.expect from his dissent in Taylor, Judge Wrss concurred in Chlef
Judge Sullivan’s opinion. « =<~ . S

" ‘Chief . Judge Sullivan explalned why the court held the gov-
“ernment to the clear and convincing standard of the subterfuge
“rule. He noted that the first sergeant selected soldiers to test im-
““mediately after receiving reports of drig use in two of his pla-

“-toons.®® Directing an examination immediately after a report of a
- specific offense in the unit is one of the factors in MRE 313(b)

“that triggers ‘the clear and convincing evidence standard. - The
-"COMA held that the military judge erred in ﬁndmg t.hat the gov-
ernment met this burden.®'

"'+ - 'Faced with these facts, Judges ‘Crawford and Gierke joined
" Chief Judge Sullivan and Judge Wiss. They wrote very brief con-
- curring opinions but expressed disagreement with the lead opin-
“ion that a previously established policy is a prerequisite for a valid
- inspection under MRE 313. For Judge Gierke, the key fact that
' further distinguished this case from Taylor was the subordinate’s

Kknowledge of possrble cnmmal actr vrty commumcated to the com-
"mander.? ' - ,

; i Id at 180 Judge Grerke notes in hrs eoncumng oplmon that when the commander drscovered that there were not cnough bottles avzulable to test a.(l of the soldrers on
the first sergeant’s list, he consulted with the first sergeant about which soldiers should be tested in light of the number of bottles available. /4. at 187.

¥ Id. at 182.
% 30 M.J. 277 (CMLA. 1990).

B Campbell, 41 M 1. at 182 citing Bickel, 30 M J. at 286.

Y7

! fd

2 [d at 187.
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Judge Cox’s View on Inspections

Judge Cox has a unique view on the issue of inspections. For

‘Judge Cox, the issue is simply whether the commander was act-

ing to ensure the combat réadiness of the soldiers in his command
when he ordered the inspection. If he was, then the inspection is

-proper under MRE 313, and any evidence of criminality discov-
-ered is admissible at a court-martial® This is so clear to Judge

Cox that he has trouble understanding how others miss the point.3*

Judge Cox also voiced his displeasure with the confusion in
military search and seizure law in United States v. Morris® in
which he concurred and dissented in part. The issue in Morris

-was the admissibility of evidence discovered during a search of
‘Morris’s vehicle. The' COMA held that the commander did not
“have probable cause to authorize the search. Judge Cox's main

concern was that the court was taking rules developed by civilian
courts for civilian society and applying them in the unique rela-
tionship between a commander and the personnel under his com-
mand.”’ For Judge Cox, the focus in the military should be on the
actions of the commander and whether the commander acted rea-

“sonably and responsibly.

On the same day Morris was decided, Judge Cox wrote a dis-
senting opinion in United States v. Thatcher,® a case involving
the examination of a marine’s barracks room. The majority of the

"By

court held that the government failed to prove a valid inspection

by clear and convincing evidence.” - Accordingly, the evidence

discovered was inadmissible under MRE 313(b).% Judge Cox
argued that he would have allowed admission of this evidence
because the commander’s action “was responsible command con-
duct and reasonable under the fourth amendment to the Constitu-
tion, taking into consideration the rmlltary context in which the
events occurred.™! ‘ '

In United States v. Alexander,** the majority of the court framed
the issue as whether the commander had probable cause to autho-
rize a search of Alexander’s room.*! Judge Cox, in his opinion
concurring with the admission of the evidence, chose “to analyze
the seizure in terms of inspection.” He argued for his position

- on inspections by stressing how they support the military mis-

sion. Any time the commander can relate his actions directly to
the ability to perform the military mission, Judge Cox believes
that “we have a presumptively valid military inspection.” It is
this relation to the military mission that determines whether an
examination is an inspection or a search for evidence of a crime.%

One commentator, speaking of Judge Cox’s opinion in
Alexander, stated: “Judge Cox cbmpletely ignored MRE 313(b)
and the clear and convincing standard.’ He did not even mention
the subterfuge rule.”*” Other commentators have argued that adop-
tion of Judge Cox’s view with its “focus on unit ‘mission” and a

u Ict Judge Cox’s dlssennng opinion shows hls exasperauon with the other members of the court. He stated “1 recogmze that I somenmes ovemmpllfy matters, but for
the life of me I cannot understand how reasonable people can hold, as a matter of law, that a general, invasive, intrusive seizure of private body fluids for no reason atall
passes constitutional muster; yet, if the same type seizure and inspection is ordered by a commander who is able to articulate a valid reason for such action, his i inspection

fails to meet the same constitutional requirements.”

* 28 M.]. 8 (C.M.A. 1989).

3% Jd. The court did, however, rule that the evidence was admissible. Judge Sullivan believed the commander did not have probable cause to issue the search authorization
but voted to admit the evidence under the good faith exception. Iudge Cox voted to admit because he belleved the commander’s actions were reasonable. Thcrefore. the

-evidence was admissible by a two to one vote.

7 Id at 18,

* 28 MJ. 20 (C.ML.A. 1989).
® Id at24-25.

“ Id. at 26.

“1d

2 34 M.J. 121 (CM.A. 1992).

© Id. at 122. Tt is interesting to note that the issue the court granted review on was “WHETHER THE GOVERNMENT FAILED TO SHOW BY CLEAR AND
CONVINCING EVIDENCE THAT THE INTRUSION INTO THE APPELLANT’S DORMITORY ROOM WAS A LAWFUL INSPECTION UNDER MIL.R:EVID.

3137
“ 1d at127.
“1d

“ Id. at-128.

*" TIAGSA Practice Notes, Criminal Law Notes, Can the Government Ever Satisfy the Clear and Convincing evidence Standard Under Military Rule of Evidence 31 3(b) ?

ArMY Law., June 1992, at 34,
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-commander's ‘reasonableness’” would have the:same practical
-effect as holdmg that “the fourth amendment does not apply to
.the nuhtary 48 - oot : .

At ﬁrst glance the COMA's four to one dec1sron in Campbell
suggests that Judge Cox is not winning any converts to his posi-
tion.. The Government Appellate Division specifically argued for
adoption of Judge Cox’s position on inspections in the brief it
filed in Campbell.”® The majority opinion in Taylor, however,
; contains the following one sentence paragraph: “But Mil. R, Evid.
313(b), which makes a distinction between administrative inspec-
. tions and inspections for prosecutorial purposes, is probably more
_restrictive than it need be.”* “The opinion contains no, further

- explanation of this statement. This statement, together with the
result in Taylor, leads one to believe that.Judges Crawford and
- Gierke are moving toward JudgcCox's view on this issue.
: ' . R

Analysrs

Iudge Crawford and Judge Glerke were the two swing votes
in Taylor and Campbell. Judge Gierke explained his switch in the
. two cases because he found that the commander in Campbell,
_unlike the commander in Taylor, was made aware of the suspi-
cion of drug use in the company. It appears that Judge Crawford
has a similar view although she did not specifically state the rea-
son for her position in Campbell. Military command, control,
discipline, and protection of lives depends on the quality of a
commander’s decision, which directly relates to the free flow of
information from subordinates to the commander. The COMA’s
focus on the commander’s actual knowledge to distinguish be-
tween the facts in Taylor and Campbell is too narrow because it
.creates if not encourages the opportunity for subordinates to hide

and color relevant information when reporting to the commander.

Judge Crawford and Judge Gierke have attempted to draw a
distinction—what the commander actually knew—where one

should not exist. Disregard for the moment that the commander

.in Taylor had already planned to conduct a urinalysis of some or
all of his unit and consider the following. In Taylor, suppose Cap-
tain Jackson and Sergeant Ramon had informed the commander
of the anonymous tips they had received about Taylor’s drug use.
Judges Crawford and Gierke would now view, following their

s Frederic I Lederer and Frederic L. Borch, Does the Fourth Amendment Apply to the Armed Forces?, 144 M. L. Rev. 110, 120 (1994).

o Appellee s Answer to Final Brief at 8-9 Campbell 4l M.J. 177 (C M. A 1994) (No 93-0277/AR)

AR

* Umted Statesv Taylor A1 M. l68 17172 (CMA 1994)

3 Id at 169,

S

reasoning in Campbell, that the commander conducted an imper-
missible inspection because the primary purpose was based on

+suspicions about a specific individual.. In Campbell, suppose the
.commander, when presented with the list of soldiers that the first
-sergeant wanted to test, had asked whether “there was anything

going on with these soldiers I should know about?”. If the first
sergeant had replied, as the sergeant did in Taylor, “I don’t think
I'm at liberty of discussing this with you at this particular time,
Sir,”*! and then the commander had directed the urinalysis, it would
appear that Judges Crawford and Gierke would view this as a
valid mspectton under MRE 313(b)

- In both sets of facts. the pnmary purpose of the mspectton is

: baSed onsuspicions of criminal activity by particular individuals.
. These suspicions arise first in subordinates in supervisory posi-
; tions over the soldiers to be tested.? The only difference is thatin
one situation; the supervisory subordinates, at least one of whom
is obviously in a leadership role, have kept their motives for their
-actions from the commander.. The soldiers jn both scenarios are

being searched for evidence based on the suspicions of their su-
periors whether or not that fact is communicated directly to the
commander. This violates the spirit, if not the letter, of MRE
313(b).

. 'The reasoning behind the idea that only the commander’s ac-
tual knowledge is important is suspect because, as one commen-
tator noted, two of the factors triggering the clear and convincing
standard—selecting specific individuals for examination and sub-
jecting specific individuals to substantially different intrusions—
“can be activated by actions of the commander’s subordinates.”**
It appears that the COMA is allowing the third factor, an exami-

. nation directed immediately following the report of a specific of-

fense, to be treated differently because MRE 313(b) does not state
that the subterfuge rule is triggered by a subordinate’s knowledge
of a specific offense (even though the subordinate provides infor-
mation to the commander but does not report the suspicion of a

 specific offense).** The majority opinion in Taylor provides no

explanation for drawmg this distinction, which allows subordi-
nates in supervisory positions to target suspects and manipulate
the commander’s decision. In such a case, the commander’s de-
cision, based on partial information, is flawed and counter pro-
ductive to command and control.

o ! ' 1

2 Id. Taylor was not ordered to duty to produce a urine sample untif late in the afternoon after Sgt. Ramon relayed to Captain Jackson the second tip aboutTaylor'e drug

use, which shows that Taylor was the specific target of Captain Jackson.

% TJAGSA Practice Notes, Criminal Law Notes, Subordinate s Knowledge Does Not Turn Inspection into Subterfuge for Criminal Search, Army Law., Jan. 1995, at 55,

n. 221.

 Id

v

i
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:In Taylor, it appears that Judge Crawford and Judge Gierke
placed significant weight on the commander’s existing prelimi-
nary decision to conduct a urinalysis inspection of some portion
of his unit.- However, Judge Crawford and Judge Gierke's posi-
tions are particularly troubling in light of the undisputed facts in
Taylor. The appellant in Taylor was ordered to work to submit a
urine sample by Captain Jackson, the same officer who volun-
teered the S-1 section for testing based on the anonymous phone
call, which he did not communicate to the commander.. Captain
Jackson issued this order in the middle of the afternoon’ after re-
ceiving a second report from Sergeant Ramon concerning Taylor's
drug use. Captain Jackson stated he, not the commander, “had a
policy to test 100% of his unit”* but that this was:the first time

-that he had to bring someone in from-home. Others, however,
were excused from the test. Two members of the S-1 section
were not tested. . One was the regimental executive officer, a lien-
tenant colonel, who was unable to urinate, an the other was the
. executive officer who had left for the field and was not required
to try a second time.*¢ It seems that Captain Jackson was allowed
to excuse these two soldiers without the commander’s permis-
sion, but one wonders whether Captain Jackson would have al-
lowed them to be excused if hc had susplcwns that they were
usmg drugs

It seems clear that Captain Jackson, with a suspicion of a par-
ticular offense, was not merely a conduit for Captain Lindsay’s
orders, but that Captain Jackson manipulated the'commander’s
decision to conduct an inspection to target a particular soldier for
a search. It is Captain Jackson who is informed of the allegations
of drug use, Captam Jackson who volunteers the S-1 section for
urinalysis, and Captam Jackson who decides who must come in
from home and give a sample and who can leave without giving a
sample. Focusing sole]y on the actions of the commander, Cap-
tain Lindsay, allows subordinates, like Captain Jackson, to pick
and choose who should be tested based on suspicions without
participation by the commander. “Clearly, this is not the intent of
MRE 313(b). In such a situation, the commander is precluded

' hlS suspicions.

from exercising his or her discretion, yet Judges Crawford and
Gierke did hot explain why the commander’s discretion should
be given to a subordinate. In this light, one sees why Chief Judge
Sullivan in his dissenting opxmon in Taylor stated “1 see basic
fairness lacking."¥ :

Judges Crawford and Gierke, with their concurrihg opinions
in Campbell*® have effectively eliminated the requirement an-
nounced in Bickel that an inspection be conducted pursuant to a
previously established policy or guideline that eliminates the op-
portunity for arbitrariness by the person ordering or performing
the inspection: As mentioned earlier, both Judge Crawford and
Judge Gierke took exception to this language even though the
lead opinion in Campbell favorably cites this same language from
Bickel.* Because Judge Cox stated in his concurring opinion in
Bickel that he did not view a previously established policy as de-
terminative on the lawfulness of an inspection,® three of the five
CAAF judges have now distanced themselves from this require-
ment. The appellant in Campbell cited this language from Bickel
in his brief to the court."'

Recommended Approach

Judge Wiss made the most sense out of this confusing area.
In his dissent in Taylor, Judge Wiss first noted that the position
taken by the majority ignored the facts. He took exception to
Judge Crawford’s statement that there was “no indication of a
wink and a nod"* between the commander and his subordinates.
Judge Wiss pointed out that the response received by the com-

mander to his inquiries “likely heightened, rather than allayed,
»63

Judge Wiss offered a workable solution to the problem of when
to impute the subordinate’s knowledge to the commander. He
proposed that the simple fact that a subordinate has some knowl-
edge should not be imputed to the commander. However, where
the subordinate uses that knowledge to influence the commander’s

% Govemment Reply to Assignment of Errors at 10, Taylor, 41 M.J. 168 (C.M.A. 1994) (No. 93-0595).

3¢ Id. The other marine in the S-1 section not tested was precluded from being tested because he was assigned to transport the urine samples.

3 Taylor,41 M.Y. at 175.
% United States v. Campbell, 41 MLY. 177, 186-87 (CM.A. 1994).

® Id ar182.

® United States v. Bickel, 30 M.J. 277, 288 (C.M.A. 1990). Judge Cox did add that, although not deu:rminative, the existence of an established policy is good evidence of
a proper purpose for an inspection. Judge Gierke in his concurring opinion in Campbell also stated that an established policy is good evidence of a valid inspection.

Campbell, 41 M.]. at 187.

¢ Appellant’s Final Brief at 13-14, Campbell, 41 M J. 177 (C.M_A. 1994) (No. 93-0277/AR).

% United States v. Taylor, 41 MLJ. 168, 172 (CM.A. 1994).

% Id. at 175.
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decision regarding the inspection, then that knowledge should be
imputed to the commander.% To hold otherwise, as the majority
did in Taylor, undermines the rationale behind MRE 313(b):%° To
uphold the commander’s authority-to inspect his unit to ensure
readiness while making sure that the inspection is not a subter-
fuge to avoid the requirements for a search authorization. The
position of the Taylor majority allows subordinates to use an in-
spection .as a subterfuge by thhholdmg mformanon from the
commander.¥ . . . T 70 TP AL A DL ST SO

P

B PSR NP D B e I &
" Unfortunately, it appears that most of the court does not agree
with Judge Wiss. Practitioner§ are left with a situation where the
court has encouraged, albeit unintentionally, subordinates to with-
hold information from commanders. - Even more surprising, if
commanders, like Captain Lindsay in Taylor, merely acquiesce to
the suggestions of their subordinates as to whom they should in-
spect, the majonity,of the court will find this a valid inspection.
The majority’s view does not place any.requirement on the com-
mander to be more probing when he or she receives an evasive
answer from a subordinate such as the answer Captain Lindsay
received from Sergeant Ramon when he was suspicious about
why the S-1 section was volunteered for a urinalysis. The major-
ity offers no practical explanatlon or legal justification for en-
dorsmg this action by the commander. ., N (A
: rAllowmg commanders to be 1gnorant and encouragmg subor-
dinates to withhold information should not be an acceptable solu-
tion in the military. Adopting Judge Wiss’s proposal would
remove the temptations for.commanders and subordinates to-act
this way. It would also be in keepmg with the spirit of MRE
313(b) by ensuring that no soldier would be smgled out for search
based on suspicion less than probable cause. After Taylor, a sol-
dier can be singled out for a search under the guise of an inspec-
tion based on the suspicions of subordmates if the commander
ordering the inspection is not made aware of those suspicions.
| R;actical Advvi‘ce,(qr, Trial and Defense Counsel e
Taylor and Campbell show that to determine the commander’s
primary purpose for ordering an inspection, the focus of the court
is on what the commander knew and when he knew it. Although
Judges Crawford and Gierke will not look beyond what the com-
mander actually knew, defense counsel should place on the record

& Id

S 1d

8 MCM, supra note 4, MiL. R. Evip, 313 analysis, app. 22, at A22-23 to A22-24.

any information known to subordinates who-advised the com-
mander on his decision to inspect or who conducted the inspec~
tion at the commander’s direction. Now that Judge Wiss has passed
away, it appears that only Chief Judge Sullivan is willing to look
at the circumstances, including the actions and knowledge of sub-
ordinates, to determine if knowledge should be 1mputed to the
commander. o o
'+ Defense counsel must be alert for any of the three circum-
stances listed in MRE 313(b) that will trigger the subterfuge rule.
Raising the government’s burden of proving an inspection to clear
and convincing evidence obviously :aids defense efforts to sup-
press any evidence discovered during the alleged inspection. Trial
counsel should present evidence of the nexus between the inspec-
tion and the military mission. If the trial counsel can show a
connection, he or.she can:count on Judge Cox’s vote at a mini-
mum. Trial counsel should not rely on.this as their sole argument
for admissibility because it has been rejected by the other mem-
bersofthecourt“ R T AU
: : Vol R S [ i S

Defense counsel may be tempted to argue that the absence of
an established policy on inspections is evidence that the exami-
nation is a subterfuge. Support for this position exists in the Bickel
and Campbell decisions.”® However, as discussed in the preced-
ing section, trial counsel should argue that both Judge Crawford
and Judge Glerke took exception to thls language in thelr concur-
ring opinions in Campbell,”® Trial counsel, should also inform the
military judge that Judge Cox took exceptlon to the requxrement
for an established policy in his concurring opinion in Bickel.”
Trial counsel should inform the court if the inspection was con-
ducted pursuant to an established policy. Even those judges who
do not believe an established policy is determinative of the i 1ssue
believe it is good evidence that the commander had a proper pur-
pose in ordering the inspection.™

. R Cpnelusion . B

This is an area of the law that counsel should continue to watch.
The court will have ample opportunities to further interpret the
subterfuge rule. Although the court seems unsettied on exactly
what is a permissible inspection, Judge Crawford and Judge Gierke
may be moving toward Judge Cox's broad view. Any movement
toward Judge Cox’s position may reduce the protectxons cun'ently
provxded to service members by the subterfuge rule.

I Lo R AN

T A i

¢ TIAGSA Practice Notes, Criminal Law Notes, Subordinate’s Knowledge Does Not Turn Inspection into Subterfuge for Criminal Search, Army Law., Jan. 1995, at 55,

n. 222.

o

% The govemmenttin' its brief in Campbell argued for addpiion of Jud»g‘e‘ Cox's view. See supra note 49. TP

¢ United States v. Campbell, 41 M.J. 177, 182 (C.M.A. 1994).
" Id. at 186,187,
" Bickel, 30 M.J. at 288.

7 See supra note 61,

Lo , AL T s s L
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o TJAGSA‘Practice Notes

Faculty, The Judge Advocate General 5 Schadl

Criminal Law Notes

Strict Scrutmy for Urinalysis Cases?
United States v. Manuel, United States v. Fisiorek,
and United States v. Sztuka

Introduction

-On 29 September 1995 the Court of Appeals of the Armed
Forces (CAAF) issued opinions in three urinalysis cases suggest-
ing that it is scrutinizing these cases more strictly than others.
These cases are United States v. Manuel,' United States v. F isiorek,?
and United States v. Sztuka.? In the past, the Court of Military
Appeals (COMA)* created special protections for accused in uri-
nalysis cases. s More recently, however, the COMA indicated that
the law applicable to urmalysns cases should be the same as the
law applicable to other cases.® In these three cases, the court ap-
pears to have reversed this recent trend by again creating special
protections for accused in urinalysis cases.

United States v. Manuel

In Manuel, the CA AF upheld suppression of positive urinaly-
sis test results where the government inadvertently destroyed the

the regulatlons requiring retention of positive urine samples con-
fer a substantial right on the accused, which was v1olatcd by de-
struction of the sample.’

The accused in Manuel was randomly selected to provide a
urine sample for drug testing on 4 October 1991. HlS sample
tested positive for cocaine metabolite; as a result, he was charged
with use of cocaine. The defense requested a retest of the urine
sample in March 19928 but the government was unable to com-
ply because the sample was inadvertently destroyed by the gov-
ernment drug testing laboratory.® The defense moved to suppress
the results of the urinalysis test because it had been denied its
right to equal access to evidence under Article 46, Uniform Code
of Military Justice (UCMJ),lo and because the government had
not complied with its own rules requiring retention of positive
urine samples. The military judge denied the motion and the ac-
cused was convicted." ' '

The Air Force Court of Military Review (AFCMR) reversed
the accused’s conviction, holding that the accused’s urinalysis test
results should have been suppressed. The AFCMR ruled that the
government regulations, which required retention of positive urine
samples for at least one year,'? conferred a substantial right on the
accused, which was violated when the sample was destroyed.”

urine sample after the test was completed. The CAAF found that

' 43 M.J. 282 (1995).
2 43 MLJ. 244 (1995).
? 43 ML), 261 (1995).

* On 5 October 1994, the National Defense Authorization Act for Fiscal Year (995, Pub. L. No. 103-337, 108 Stat. 2633 (1994), changed the name of the United States
Court of Military Appeals (COMA) 1o 'the United States Court of Appeals for the Armed Forces (CAAF), "This same act also changed the names of the various courts of
m:htary review. In thls note, the mle of the court that was in place when the decision was pubhshcd wlll be used

3 See, e.g., United States v. Arguello, 29 M.J, 198 (C.M.A. 1989) (urinalysis regulations prohnbmng governitient use of negative unnalysxs test results were designed to -

protect servicemembers; therefore, government’s use of negative test result in rebuttal was reversible error).

& See United States v. Johnson, 41 MJ. 13 (C.M.A. 1994) (admissibility of negative urinalysis test results should be governed by Military Rules of Evidence, not

regulations; therefore, military judge properly suppressed defense proffered negative urinalysis test result, and Arguello is overruled).
7 United States v. Manuel, 43 M.J. 282, 287-88 (1995).

* The defense first requested a government retest in early March. When this request was denied, the defense again requested a retest on 31 March, this time asking that the
retest be done ata pnvate Iab at the accused’s expcnse Id. a1 284,

’ The probable explananon for the destrucuon given at trial, was that after the accused (] specnmen had tested posmve, it was used in a spectal study and madvenently
placed with a group of negative samples, which were subsequcn fly destroyed. /d.

19 10 U.5.C. § 946 (1988) [hereinafter UCMI]." -

" Manuel, 43 M.J. at 284-85.

" Several directives and regulations require retention of positive urine specimens, Air Force Drug Testing Laboratory Operating Instruction 160-202, which was effective

at the time the accused's sample was tested, required retention of all positive specimens for one year. Manuel, 43 M.1. at 287. See also DeP'T oF DEFENSE, DIRecTIVE 1010 1

DruG Aust TESTING PRoGRAM, encl. 3, para. 1.3 (28 Dec. 1984) [hereinafter DOD Dir. 1010.1] (requires retention of positive urine specimens which may be used in a court- !

martial for 120 days); Dep'T or ARMY REG. 600-85, PERSONNEL: GENERAL, ALCOHOL AND DRUG ABUSE PREVENTION AND CONTROL PROGRAM, paras. 10-de(5), 10-4f(10)(b) (21
Nov. 1988) [hereinafter AR 600-85] (requires retention of all positive urine specimens for 60 days; requires retention for 180 days or more upon request of unit); Dep’r oF
AIr FORCE INSTRUCTION 44-120, DrUG ABUSE TESTING PROGRAM, para. 5.2.4.1 (1 Aug. 1994) (requires retention of positive urine specimens for 180 days).

¥ United States v. Manuel, 39 M.J. 1107 (A.FCM.R. 1994),
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The CAAF affirmed this decision. Judge Wiss, writing the -

majority opinion, agreed that the regulations conferred a substan-
tial right on the accused." He also found that the lower court did
not abuse its discretion by ruling that suppression was the appro-
priate remedy for failure to comply with the regulation. Judge
Wiss pointed out that the urine sample was of central lmportance
to the defense and that the government's loss of the sample was
due to gross negligence."” Chief Judge Sullivan and Judges Cox
and Grerke concurred.'s Judge Crawford dissented. She disagreed
w1th the majonty s finding that the sample was destroyed because
of gross negligence.. She also pointed out that the majority opin-
ion ignored hrstory and precedent and failed to consrder a harm
less error analysrs

The CAAF s decision in Manuel creates a special rule for
destructlon of ev1dence applrcable only to urmalysls ¢ases. Or-
dmanly, the due process clause provides the primary protection
against government destruction of evidence.'® Government de-
struction of evidence, which is not apparently exculpatory, does
not violate due process unless the govemment acted in bad faith."
Absent bad faith, no remedial action, such as exclusion of evi-

“‘ ‘M‘anu‘el,y 43 M.l .at 287-88.‘

¥ Id. at 288-89.

18 ]d. at 289.

Y d at 259—94 (Crawford, ., dissenting).

'8 U.S. Const. amend. V.

-

*'dencé or dismissal of charges, is warranted.”® In Manuel, evi-

dence was excluded even though no bad faith was present.

This 'special rule appears to be inconsistent with prior case.
law.?' Ordinarily, violation of a regulation will not justify exclu-

- sion of evidence, even in a urinalysis case. For example in United

States v. Johnson,” the COMA ruled that negative urinalysis test
results® should not be madrmssrble solely becatise their use vio-
lates a regulation.?* The court held that the Military Rules of Evi-
dence, rather than regulations, should determine admissibility of
negative urinalysis test results.”* Similarly, in United Srates .
Pollard,* the COMA upheld admission of urinalysis test results
even though the procedures used to collect the urine specimen
did not comply with applicable regulauons “The CAAF noted
that deviating from a regulation, which sets out procedures for
collectmg, transmrttmg, or testing urine samples, does not render
the sample inadmissible as a matter of law -

In Manuel, the CAAF stated that the regulatrons requmng
retention of positive urine specimens were designed to protect an
accused’s tight to equal access to evidence under Article 46,

19 The accused is entitled ton no rehef on due process grounds for govemment destrucnon of evrdence unless (l) the evidence possesses exculpatory va.lue that was apparent

Youngblood, 488 U.S. 5 1 (1988); United States v. Mobley, 31 MJ. 273, 277 {CM.A. 1990) 'United States v. Gill, 37 M.J. 501, 506 (ARC.M.R. 1993) The ma}Onty
opiaion in Manuel only mentioned the first two prongs of this test, citing California v. Trombetta, 467 U.S.479 (1984) and United States v. Kern, 22 M.J. 49 (C.M.A. 1986).
However, both of these cases were decided before Youngblood, which clarified Trombetta by eddmg the bad faith requirement. |

2 Mobley, 31 MLY. at 277. See aiso Kern, 22 M.Y. 'at 52.

e

1 United States v. Manuel, 43 M.J. 282, 292-94 (1995) (Crawford, J., dissenting).

2 A MY BBECMAI1994). 0 o ‘ D vl s gt cot e C R e,
¥ Although it may contain some traces of drugs or drug metabolites, a negative unnalysrs result does not contain drugs or drug metabohtes at a level above the Department
of Defense cut-off levels for reporting a sample positive. ‘See DOD Dir. 1010.1, supra note 12 encl 3 para H 1.

#* In doing so, the court overruled Unired States v. Arguello, 29 M.J. 198 (CM. A 1989), which prevented the govenment from using such negatwe results, even in
rebuttal, because such use violated DOD Directive 1010.1. DOD Directive 1010.1 generally prohibits reporting detaiis of a negative test to the govemment DOD Dir.
1010.1, supra note 12, encl. 3, para. H3. P U

3 In Johnson, the COMA upheld the mrhtary judge’s decision not to admit a negatwe screening radro—rmmunoassay test proffered by the defense because lt d1d not meet
the reqmrements for screntrﬁc ev:dence under the Mrlrtary Rules of Evrdence .Iohuson, 41 MJ at 16

i

% 97 MJ 376,(C.M.A. 1989).

SRR

7 Id. at 377. Bur see Umted Slates v. Strozrer. 31 M. 283 (C MA. 1990) (tna.l Judge properly excluded posmve urmalysrs test result based on gross dcvranons from
collection procedures mandated by urinalysis regulations). ik .
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UCMI.® However, Article 46 was not designed to place addi-
tional obligations, beyond those contained in the Constitution, on
the government to preserve evidence that is not apparently excul-

patory.”® Arguably, if a regulation is designed to give an accused

substantive rights that, if violated, would lead to suppression of
evidence or similar relief, the regulation should specifically state

this.*® To find otherwise, as the majority did in Manuel, may lead -

to great confusion because practitioners must guess which regu-
latory provisions confer substantive rights and which do not.?!

The CAAF’s decision that suppression was the appropriate

remedy may be ill-founded. The CAAF states that the urinalysis

result was of “central importance” to the defense.”> However, the
three tests performed on the sample all yielded positive results.
Although the sample was of central importance to the govern-
ment, it was of little, if any, importance to the defense.*

To justify exclusion, the defense arguably must demonstrate

that the sample was destroycd through gross negligence follow-
ing the CAAF finding of gross negligence in Manuel.”> How-

concessions during cross-examination that the destruction of the -
sample could be called gross negligence “if you want to charac-
terize it that way.”* Neither the trial judge nor the AFCMR found
gross negligence in Manuel. Defense counsel should argue for
exclusion whenever a urine sample is destroyed, regardless of the
degree of negligence involved.

Arguably, Manuel brought the law applicable to urinalysis
cases off the beaten path of the law and into a wilderness of spe-
cial rules.”” It is likely to engender many challenges to the minor
regulatory violations present in nearly every urinalysis case. It
will be difficult to determine which violations warrant exclusion
and which do not. ‘Clearly, inadvertent destruction of a sample-
Justifies exclusion. On the other hand, case law indicates that
irregularities in collection of samples and government use of nega-
tive test results.do not require exclusion.’® Whether 1rregularmes
in testing justlfy exclusion remains.to be seen.*®

Practitioners must be alert to,the new rules advanced by
Manuel. Prosecutors should be more vigilant than ever in ensur--
ing that the urinalysis cases they bring to trial are free of proce-

ever, the CAAF's finding was based on the government expert’s

2 UCMJ art. 46 (1988). ‘ o R

® United States v. Manuel, 43 M.J. 282, 292 (1995) (Crawford, J., dissenting). The Court of Military Appeals has specifically ruled that Article 46 does not place stricter

/\,\ due process requirements on the government to preserve evidence that is not apparently exculpatory. United States v. Kern, 22 M.J 49, 51. But see United States v. Garries,

=~ 22 M.J. 288, 293 (C.M.A. 1986) (court held that accused was not denied due process by government destruction of evidence that was not apparently exculpatory: in dicta,
' the court mentioned that, under Article 46, the defense is entitled to equal access to all evidence, whether or not it is exculpatory).

* Many regulations contain such provisions. For example, the Army's drug and alcohol regulation contains a limited use policy which, among other things, prohibits the
use, at courts-martial, of urinalysis tests taken in conjunction with a soldier's participation in the Alcoho! and Drug Abuse Prevention and Contro! Program. AR 600-85,
supra note 12, para. 6-4a(1).

' For example, DOD Directive 1010.1 requires the laboratory to report test results within ten working days of receipt of the sample. It also requires testing laboratories
to maintain an internal quality control program consisting of at least ten percent of the specimens analyzed. The violation of these provrslons rrught arguably glve an
accused substantive rights. DOD Dir. 1010.1, supra note 12, encl. 3, paras. H.2, G.

2 Manuel, 43 M J at 288.

® Id. at 294 (Crawford, J., dissenting). The accused’s sample tested positive during two radio-immunoassay screening tests and one gas chromatography/mass spectrom-
etry confirmation test, Jd. at 284.

¥ After Manuel, defense counsel may be tempted to request additional testing of a client's urine sample only if the sample has been destroyed.
3 Manuel, 43 MLJ. at 288.
% Id. at 290 (Crawford, J., dissenting).

' Compare United States v. Johnson, 41 M.J. 13, 15 (1995): “This is an opportunity to get us back out of the wilderness and on the beaten path.” (quoting from
government’s oral argument).

] ‘ e
-f # United States v. Pollard, 27 M.J. 376, 377 (C.M.A. 1989); Johnson, 41 MJ. at 16,

* This area may be ripe for litigation given the recent problems discovered at some of the Department of Defense drug testing laboratories. For example, on 24 July 1995,
the commander of the Fort Meade Forensic Toxicology Drug Testing Laboratory discovered that technicians had violated procedures by switching quality control samples
during the radio-immunoassay screening tests to ensure the samples would meet quality control standards. The laboratory’s oversight agency has opined that the affected
positive test results are still scientifically supportable because the confirming gas chromatography/mass spectrometry tests were not affected. See Memorandum, Com-
mander, Walter Reed Army Medical Center, MCHL-CG, to Unit Commanders Serviced by the FTDTL., Fort Meade, subject: Batch Screening at the FTDTL, Fort Meade
(18 Aug. 1995). The COMA has suggested, in dicta, that such testing irregularities would not require exclusion of positive test results. Pollard, 27 M J. at377. Given the
CAAF's ruling in Manuel, however, it may be advisable to dispose of the affected positive test results administratively.
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dural errors. . Defense counsel, on the other hand, should exploit .
any.procedural errors by requesting suppressron of unnalysrs test -

results or dlsmlssal of charges. SR

A Py
e f

e Unitéd Stdtes v. Fisiorek
In Fisiorek, the CAAF created new rules governing the
defense’s right to reopen its'case after findings have been an-

nounced in a urinalysis case. The CAAF held that the military .

judge erred by not allowing the accused to reopen his case based

on newly discovered evidence where, after findings had been an- -

nounced and before sentencing, a friend of the accused stated that
he had surreptmously placed cocaine in the accused’s food.* :

o f e [

“The accused in Fisiorek was charged w:th using cocaine some--
time between: 13 and 20 October 1988, At trial, the accused de-

nied using cocaine but was‘found guilty.-Following findings, the
court recessed for the evening. During the recess, a friend of the
accused stated that he attended a party at the accused’s parents’

house.on 8 October 1988 -and:surreptitiously blew cocaine across "
a plate.of cookies. | The accused allegedly took some of these .

cookies back to his base and consumed them."

The defense requested a mistrial on the basis of newly dis-
covered evidence and an opportunity to reopen its case to present
the newly discovered evidence. The military judge denied both
requests because the “newly discovered” evidence could have been

dtscoveredA through due dlhgence The AFCMR afﬁrmed this

ruling, - g e

I
H NS S |

© United States v, Fisiorek, 43 M.J, 244,245,
Y 14 gt 245-46.
e R TN ¥ T TOTeR

9 Id. at 247.

Cemay,
PSSP

4 MaNUAL For CourTs-MarmaL, United States, R.C.M. 1210(£}(2) t1984) {hereinafter MCM]: This rule provides:b

e

-'The CAAF reversed the accused’s 'conviction.. Judge Cox,
writing the majority opinion, held that the trial judge applied the :
wrong standard to determine whether to allow the defense to re-
open its case.** The trial judge applied the due diligence standard .
applicable to a motion for a new trial.* Judge Cox found this rule -
inappropriately severe where the trial is still on-going, and all of
the members are still present. Declining to fashion a particular ;
rule, he noted that the primary consideration should be whether
discovery of the new evidence is bona fide and whether the new :
evidence, if true, casts substantial doubt upon the accuracy of the
proceedings. Judge Cox found that the trial judge abused his dis-
cretlon by failing to allow the defense to reopen its case because
the defense counsel arguably demonstrated due dlhgence, the court
members were still assembled and the newly drscovered ev1dence
could have created a reasonable doubt as to the accused’s gurlt Ll
Chief Judge Sulhvan and Judges Grerke and WISS concurred dl
Judge Crawford dissented. She pointed out that the defense knew
about the presence of cocaine at the party held at the accused'’s
parents house; therefore, she concluded that the ]udge drd not
abuse hrs dtscretron in denymg the defense request to reopen its
case." o

The new rule created by Fisiorek is not well defined. Be-
cause the majority declined to create a clear standard, it will be
difficult for practitioners and military judges to determine when
the defense should be allowed to reopen its case after findings
have been announced. As Judge Crawford pointed out in her dis- .
sent, it would have made more sense to use the due dtllgence

__standard applicable to granting a new frial.® The rationale be-
hind the due drltgence standard—)udlmal economy and ﬁnahty—-

I
sob

(2) Newly discovered evidence. A new trial shall not be granted on the grounds of newly discovered evidence unless the petition shows that: ‘

(A) The evidence was discovered after the trial;

Y HBY The evidence is not such that it would have been discovered by the petitioner at the time of trial in the exercise of due drhgence. and

(C) The newly discovered evidence, if considered by a court-martial in the light of all other pertment evidence, would probably produce T

a substantially more favorable result for the accused.

* United States v. Fisiorek, 43 M.J. 244, 247-49.

4 lt‘i.“at 249 .
o ld at 249-St H(Cr‘aw:ford.,)].". dissenting)__ : ’_, C

® J4. a1 249-50 (Crawford, J., dissenting). o

I
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applies equally to motions to reopen after findings have been an-

nounced as to motions for a new trial. New evidence, such as that-

raised in Fisiorek, typically can be presented only, after a lengthy

recess to permit the govemment the opportumty to mvestigate it.

Addmonally, permitting the defense too much latitude to re-

open its case after findings arguably is unfair.. Obviously, the

government cannot reopen its case after a not guilty finding has

been announced.” Permitting the defense to reopen its case after -

findings may encourage defense witnesses to wait and see whether
the accused will be convicted without their testimony before they
come forward.>

In theory, the CAAF’s rule i in Fisiorek apphes to all requestsw

to reopen a case after ﬁndmgs However, Fisiorek involyed a
urinalysis and may suggest that the CAAF is wnlhng to grant the
accused preferred treatment in urinalysis cases. D_efense counsel
in urinalysis cases should continue their investigation after find-
ings have been announced and should ask to reopen if they dis-
cover any additional evidence that might benefit their client.”

United States v. Sztuka
Sztuka dealt with the issue of granting a new trial in a urinaly-

sis case based on newly discovered evidence.? In Sztuka, the
CAAF held that the military judge should have granted the ac-

cused a new trial where, approx1mately one month after the trial, .
the accused’s estranged husband allegedly admitted that he had

placed marijuana in her food.”

. The accused i in Sztuka was an Air Force nurse holdmg the
rank of major. She was married to Captain Sztuka, an Air Force

jet pilot.* According to the accused, she tried to convince her

# This would constitute impermissible double jeopardy. UCMI art. 44 (1988); U.S. Consr. amend. V.

husband that their marriage would not work, but he threatened

her and pleaded with her to stay. At the end of February 1991, the
accused allegedly told her husband that she had obtained a new .-

assignment that would require her to move to New York without

him. Her husband allegedly became furious. The accused testi- .

fied that her husband served her a bowl of Cajun gumbo on 8

March 1991.% The next day, her husband reported to the Air Force

Office of Special Investigations (OSI) that he had smelled mari-

juana on his wife's person and had seen a baggie of it in her bath- .

room. That evening, OSI agents obtained a urine sample from
the accused, which later tested positive for marguana metabolite.
The accused was convrcted of use of marijuana in August 1991 3

Before the AFCMR, the accused moved for a new trial’ based
on newly discovered evidence. During a fact finding heanng held
pursuant to United States v. Dubay,” First Lieutenant Rebecca
Guest testified that in December 1991 Captain Sztuka admitted
to her that he had put marijuana in the accused’s food. 1eutenant
Guest was Captain Sztuka’s paramour from September 1991 to
August 1992 when he mformed her he was engaged to another
woman. Captam Sztuka demed having made the admissions and

denied haying put marijuana in his ex-wife’ 's food. The AFCMR ;

denied the accused’s request for a new trial %

i

The CAAF reversed the AFCI\‘/IR'skdecisionand set aside the
accused’s conviction. Judge Wiss, writing the majority: opinion, -

found that the lower court abused its discretion when it held that
the new evidence would not produce a substantially new result.
Chief Judge Sullivan and Judges Cox and Gierke concurred.®
Judge Crawford dissented. She argued that the majority improp-
erly re_]ected the ﬁndmgs of fact by the judge at the Dubay hear-.
ing and the lower court and cast aside the proper standard of
review.5!

oy

% This is especially true in urinalysis cases, such as Fisiorek, where thé defense of innocent ingestion is raised. This defense often involves testimony by a friend or spouse
who must incriminate himself or herself by admitting that he or she surreptitiously placed drugs in the accused's food or drink. See, e.g., United States v. Robertson, 39
M.J. 211 (C.M.A. 1994) (accused's roommate testified that she put cocaine in beer which accused unwittingly drank); United States v. Gilbert, 40 M.J. 652 (N.M.CM.R.

1994) (accused allegedly 'smoked cigarette borrowed from civilian which, unknown to accused, contained imarijuana; civilian refused to answer questxons about what‘

cigarette contained).

v

5! Defense counsel in urinalysis cases may be encouraged to request that sentencmg not be scheduled on the same day as the ﬁndmgs portion of the trial.

2 MCM .\‘upra notc44 R C M. 1210(0(2)

3 United States v. Sztuka 43 MJ 261 262 (1995).

*Id

* Id.at 263.

i Id at 263 64

9 37 CM. R 4ll (1967)

3 United States v. Sztuka, 43 MLJ. 261. 264-67 (1995).
® Id at 271. | ‘
0@

S Id. at 276 (Crawford. 1., dissenting).
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' In Sztuka, the majority used the standard of review for grant-
inga new trial based on' newly discovered evidencé. However, it

interpreted the facts very favorably for the accused® and failed to
discuss facts that were damaging to the accused.®® The majority

opinion also did not grant much deference to the findings of fact'

by the military judge at the Dubay hearing or to the findings of
the AFCMR. Sztuka, like Fisiorek, is'a urinalysis case, which

indicates that the CAAF may be giving the accused in such cases

specral beneﬁts not available to other accused

Defense counsel in urmalysrs cases must be prepared to take
advantage of these special benefits. The defense should acttvely
continue its investigation during the post-trial and appellate pro-
cess. ‘Any new evrdence that emerges after tnal may Justrfy a
request for anew tnal - o

Y ‘. [V U I

i

BOth Sztuka and ‘Fisiorek are examples of the1 rmportance of

the mnocent mgestton defense. Defense counsel should aggres-
srvely pursue any evidence raising this defense Trial counsel, on

the other hand, should look for evidence Tebutting the defense
Thts ‘may ‘include scientific evrdence indicating that the alleged

innocent ingestion is impossible or 1mplausrble“‘ or testrmony that
the accused or other defense witnesses who raise the issue are |

biased or untruthful.%* If the defense has not provided the govern-
ment with proper notice of the innocent ingestion defense,* the
trial counsel may need aict')ntinuanc'e to obtain rebuttal evidence.

IR

Conclusran BRRE

i

“These three Cases suggest that the CAAF i is sub_]ecttng urr~_
nalysrs cases to stricter scrutiny than other cases. The CAAF
appears to be establishing special protections for the accused m_‘

S

these cases and holding the government to a higher standard.®”

Practitioners need to be aware that the ordinary rules may not
apply in a urinalysis case.” Defense counsel must be vigilant to
request protections, ‘which'in other cases would hot exist. ' Trial
counsel, on the other hand, need to be particularly careful to en-
sure that urinalysis cases are error-free. The existence of minor
errors, which would be tolerated in other cases, may make it ad--
visable to dispose of some unnalysrs cases administratively. Major -
Masterton. - ‘ : . t

‘Legal Assistance Items

The following notes advise legal assistance attorneys of cur-
rent developments i in the law and in legal assistance program poli-
cies. ‘You may adopt them for use as locally pubhshed preventive -
law articles to alert soldiers and their families about legal prob-
lems and changes in'the law. We welcome articles and notes for -
inclusion in 'this portion of The Army Lawyer; send submissions
to The Judge Advocate General’s School, ATTN: JAGS-ADA-“
LA, Charlottesville, VA 22903-1781.

Office Management Note
. _TJA’GSA Legal Assistahce Cqurse o

You may ‘have tmssed the 38th Legal Assistance Course dur-
mg ‘the week of 26 February to 1 March 1996. Itis never too late,
however, to plan ahead and budget for our next course which will
be held in October 1996. Specific dates for this one-week course |
will be identified in the near future. Interested personnel should
refer to the Continuing Legal Education News section of TheArmy
Lawyer for mformatron on obtaining a quota MaJor Block:

% For example, the majority’s rendition of the facts is based largely/ort the accused's testikrnonyi and the testirnony of Lieutenant Guest, & defense witness. 1d. at 262-66.
The appendrx to the oprmon which contains selected pomons of Captain Sztuka's testimony, is compriscd almost entirely of cross examination by the defense, Id. at271-
B For example. the majonty dtd not dtscuss the alleganons that the accused attempted to ﬂush her bladder prior to the urmnlysrs and delayed the search of her house .
at 278 (Crawford, J., dissenting).

“ See, e.g., United States v. Perry, 37 M.J. 363 (C.M.A. 1993) (accused’s explanation that he unwittingly smoked a cigarette laced with cocaine twenty-eight hours before
urinalysis test was not credible, given expert’s testimony that the accused would have had to ingest an almost toxic dose of cocaine to achieve the 98,000 nanograms per
milliliter test result his sample yielded and that the cocaine would not vaporize or pass through a cigarette filter). See generally David E. Fitzkee, Prosecuting a Urinalysis
Case: A Primer, ArMy Law., Sep. 1988, at 7, 17; R. Peter Masterton & James R. Sturdivant, Urinalysis Administrative .S'eparanan Board.r in Re.rerve Companentr, ARMY
Law., April 1995, at 3, 13, i ‘

% MCM, supra note 44, MiL. R. Evip. 608. L

. Do
% The defense is required to notify the trial counsel of the innocent ingestion defense before the beginning of trial on the merits. MCM, supra note 44, R.C.M. 701(b)2).
% In Manuel, Judge Crawford pointed out that these three cases evince a “distrust of the urinalysis program en toto.” United States v. Manuel, 43 M.J. 282, 289 (1995)
(Crawford, J., dissenting). Judge Crawford also pointed to several other recent cases which demonstrate the same trend. One is United States v. Nimmer, 43 M ). 252
(1995), a urinalysis case where the military judge precluded the defense from introducing negative results of a hair test for drugs because the test would not rule out a one
time use of cocaine. The CAAF remanded the case for relitigation of this issue using the proper standard under Daubert v. Merrell Dow Pharmaceuticals, Inc., 113 8.Ct.
2786 (1993). Judge Crawford did not believe that remand was necessary. Nimmer, 43 M.J. at 260 (Crawford, J., dissenting). Another case mentioned by Judge Crawford
was United States v. Mosley, 40 M.J. 300 (1995), in which the CAAF held that the military judge did not abuse his discretion by ordering a retest of a urine sample for the
benzoylecgonine and ecgoninemethylester metabolites of cocaine and raw cocaine. Judge Crawford felt that the military judge abused his discretion by ordering the retest
because the defense had not made an adequate showing of necessity. See also United States v. Robinson, 39 M.J. 88 (CM.A. 1994) (military judge did not abuse his
discretion by denying defense request for secretor test to show accused was not the source of positive urine sample, where accused was unable to show dtscrepanctes in
collection and testing of sample). DR
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Moblllzatlon and Deployment Note RO

R

SSCRA and USERRA T rammg Materzals for Deploymg Umts

The Dayton Peace Accord for Bosma requlred mobxhzanon
and deployment of significant numbers of Reserve Component
(RC) personnel, Some of these soldiers deployed to Bosnia while
others went to Germany as back fill for deploying units there. All
moblhzmg RC personnel whether United States Army Reserve
(USAR) or Army National Guard (ARNG) are beneﬁcnanes of
significant legal protectlon under the Soldiers’ and Sailors’ Civil
Relief Act (SSCRA)® and the Uniformed Servxces Employment
and Reemployment Rights Act (USERRA) ® Judge advocates
have a sngmﬂcam responsrblhty to ensure that sold1ers understand
and exercise theu' rights under these acts. . ‘

In an effort to assist all judge advocates called on to provide
SSCRA or USERRA training, the Administrative and Civil Law
Department of The Judge Advocate General’s School, -United
States Army (TJAGSA), prepared training packets about both acts.
Hard copies of the training packets have been provided to the
Guard and Reserve Affairs Department, Office of The J Judge Ad-
vocate General. Electronic copies have also been posted to the
Legal Automation Army-Wide Systems Bulletin Board Service
(BBS). The training packets include teaching notes and briefing
slides for use by judge advocates in preparing and teachmg classes,
and information papers that can be distributed to soldiers who
have questions.

Deploying judge advocates and those supporting mobilizing
or deploymg soldiers may also be able to use the materials found
in TIAGSA'’s Deployment Guide (JA 272). Although developed
primarily based on Desert Shield/Desert Storm -experiences, the
guide does have sample procedures and briefings that can. be
adapted for local use. We continue to solicit the assistance of
practitioners who believe they have information papers, briefing
packets, or other materials that should be added to or that replace
outdated materials in the Deployment Guide. Please send copies
of your materials, hard copy and disk copy, if possible, to:
TIAGSA, Attn: JAGS-ADA-LA, Charlottesville, Virginia 22903-
1781. We can also accept your submission by downloading it
from the BBS.

Education and assistance with SSCRA and USERRA issues,

and mobilization and deployment issues in general, are major el-

ements of the Army Legal Assistance Program Please share your

ideas and encourage discussion of ways in which we can improve
the materials we presently have available. ‘Our ability to keep
these materials up to date with the changing missions of the Army
is especially dependent on input from those with current experi-
ences. Your submissions will contribute to the knowledge base
of the entire JAGC!. Major McGillin, i~

Legal Assrstance Admnmstratlve Law Note ~

Mthtary thstleblower Pratectwn

. Legal As51stance Attomeys (LAA) may see clients who ques-

tion what they perceive to be inappropriate reactions to complamts '

they have made about management. Just as possible, a LAA may
see a client who is afraid to make a complaint out of fear of re-
prisal. For both 1nd1v1duals the information in DOD Directive
7050.6, leztary Whistleblower Protection (12 August 1995), will
be of interest.

According to the DOD Directive 7050.6, it is Department of
Defense (DOD) policy to allow soldiers freely to make “protected
communications” to members of Congress, inspectors general
(IG), law enforcement personnel, and others without fear of re-
prisal. Acts of reprisal that take the form of unfavorable person-
nel actions or withholding of favorable personnel actions, or threats
of either, are punishable under Al'thlC 92 of the Uniform Code of
Military Justice.™

So what type of information is considered a protected com-
munication? According to Enclosure 2 to DOD Directive 7050.6,
a protected communication involves information a soldier “rea-
sonably. believes evidences a violation of law or regulation, mis-
management, a gross waste of funds or other resources, an abuse
of authority, or a substantial or specific danger to public health or
safety.””! Also included are complaints of sexual harassment or
unlawful discrimination.” This information is a protected com-
munication when it is conveyed to a member of Congress, an IG,
law enforcement personnel, or other agency officials designated
to receive complaints, for example, a fraud, waste and abuse
hotline).

Defining a “personnel action™ for purposes of determining an
act of reprisal under DOD Directive 7050.6 is also important. The
directive broadly - defines a “personnel action” as anything that

- can affect the soldier’s current position or career.”™ The directive

includes referral for mental health evaluatlons asa personnel ac-
tion.

@ 50 U.S.C. App. §§ 500-592 (1995). Major Howard McGillin is The Judge Advocate General's School, United States Army, point of contact for these materials.

% 38 U.S.C. §§ 43014433 (1995). Major Christopher Garcia is The Judge Advocate General’s School, United States Army, point of contact for these materials.

™ 10U.S.C. § 892 (1995).

7 _See the definition of “protected communication” in enclosore 2 to DOD Directive 7050.6. Supranote 71, at 2-1,

7 Id

7 See the definition of “personnel action” at enclosure 2 to DOD Directive 7050.6. 14, at 2-1.
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- Quick action is critical to taking advantage of the protections
available-in DOD Directive 7050.6.! While not an absolute bar,
the directive provides that allégations of reprisal made more than
sixty days after:a'soldier becomes aware of ‘the reprisal.do not
have to be investigated.” Also, reprisal allegations must be made
either directly to the DOD IG, or through'individual service IGs
to the DOD IG. The DOD IG is responsible for ensuring that
allegations are ‘promptly investigated.:»The soldier will be pro-
vided a copy of a resulting report of investigation. Soldiers dis-
satisfied with the investigations or action faken can petition the
Army Board for Correction of Military Records (ABCMR) for
furthér relief. Representatlon ‘before the ABCMR by a Judge ad-

vocate 1s poss1ble dependmg on the cn‘cumstances
2l

’ The protectlons of DOD Directive 7050 6 prov1de a powerful
response to 1mproper acts of reprisal. Its provxsxons create a very
real potential to safisfy complainants, but only if he or she is fa-
miliar with its terms. Untimely allegations or a]legatlons that are
directed to nnproper sources may prevent an md1v1dual from ob-
faining rellef

'Althotl gn 'no't ront.inely“ m mé personnel bnsinessk LAAs rnay
ﬁnd that an.understanding of DAD Directive 7050.6 is a handy
tool to have in their bags Major Block. .

N S N

Famlly Law Note .t

wro bty Considering the Custody and -7 i
B V's:tatton Rtghts of Thtrd Pames : HEE
It is hardly unusual in our s0c1ety to. ﬁnd other than natural
parents involved in caring for children. . In many cases, regular
¢hild ‘care is provided not by commercial child care services but
by family members.- In others, children actually live with- their
grandparents ‘or other persons on 2 full-time basis and receive

LT

“ Id.para E.la,

AT VTR I

e

_

visits from their hatural parents.: In both situations, persons other
than the natural parents develop relationships that are important
to the children. involved. 'What happens when the natural parents
of children in these situations separate thh the mtent to obtam a
divorce? - . oL ctee S o Faeen e s

ERly [ AR FE PRI oo

FISTI P . LI

Contrary to the expectattons ‘of some natural parents many
courts are ‘willing to' consider the Tights of visitation’ and even
custody in third partles While i inconsistent with the common law
that left ‘the ‘issue of v1sitat10n 16 natural parents, addressing
nonparent visitation is consistent with state legislation focused
on rights of some thu'd parties, like grandparents, to visitation
under some c1rcumstances s - Defining the 'scope of visitation
rights, if any, and the’ standing of nonparents to seek visitation
when fit parents object? are issues that continue to be litigated.”
A recent Oregon case considers one such situation.

P I ’ [ S P S L

“ In the case of In're Sho;j’er, the Oregon Court of # Appea]s ad-
dressed a trial court’s failure to consider a stepfather’s “prayer for
vxsntauon rights” with his stepchild.” Distinguishing the father’s
“prayer for visitation” from a “petition for custody,” the court
found that visitation may ‘be permitted if appropriate and in the
child’s best’ mterest which is a determination to be made on a
case-by-case basis.  ‘What is appropriate will depend on (1) the
1mpact on the parent’s right to custody, (2) the nature of visitation
sought and (3) the child 3 best mterest fo

In Lucero v. Hart, the New Mexico Court of Appeals was
asked to interpret New Mexico’s Grandparent Visitation Privi-
leges Act® At'trial; Tonnie Lucero was awarded visitation privi-
leges for her grandchlld The father, Tonnie Lucero’s son, had
acknowledged patemtty but had never been judicially declared
the father. Also, he had voluntarily relinquished his parental nghts

vto the Chl]d pnor to thls action bemg mltlated g2

”r . ' B TR T R N R SRRty

Sgeglle : R R

™ Al states have somic stahifory provision rel‘at{n'g" to grandpar'ent or nonparent visitation. See Linda H. Elrod, Family Law and Practice, in CHILD CusTODY AND VISTTATION,
ch. 32,'§ 32.09[7) (Linda H. Elrcd, as revised by Stephen C. Windsor,1992). Some state statutes limit application of the visitation rights to situations where the
grandparents own child has died.or is a noncustodlal parent and otherwise does not object to the exercise of visitation by the grandparents. . ... Lo

-,|p .‘."., i

" The issue of parental consent may bedetemnnauve in grandparent vnsntanon cases. SeeSteward v Sreward 21 Fam. LAW Rsrr 1223 (Nev Sup Ct 1995) holdmg that
visitation with grandparents over the objection of divorced parents is presumnptively not in the best interests of the child. i

7 For example, the Bureau of National Affairs Family Law Reporter includes cases from lowa, New Jersey, Virginia, Nevada, North Carolina, Indiana, Minnesota,
Tennessee, Mississippi, Kentucky, Alabama and New Mexico in the penod 1 November ]994 to ]9 December 1995 (See 21 FAM LAW Rm Fmal Index (BNA 1995). 22
FaMm. Law Rept. Index Surmmary (Report Nos./1:7) (BNA 1995). g PR RN o

" 22 Fam. Law REPT. 1059 (BNA) (Ore. Ct:App.-1995), -1 Lo wr Tl Dot b e oo

» Id. at 1060. L
0 14 I T T B S T Leorn

i 1d. at 1077 (New Mexico Ct. App. 27 Nov. 1995 citing to New Mexico Statutes Annotated §§ 40-9-1 et seq.).

8 Jd. at 1078. A S A S ATEUPI T
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On appeal, after concluding that Tonnie Lucero’s status as a
grandparent was adequately demonstrated, the court held that her
grandparent visitation privileges were not automatically extin-
guished when her son relinquished his parental rights to the child.
Instead, the court found that several factors, including best inter-
ests of the child and all relationships involved, the grandparent-
grandchild, grandparent-child and grandparent-parent), must be
considered on a case-by-case basis, with no presumptiori in favor
of grandparent visitation.®”  In evaluating these factors with re-
gard to Tonnie Lucero’s petition, the court found, primarily based
on her limited relauonshxp with her grandchild and a poor rela-
tionship with the chlld’s mother, that visitation privileges should
not be granted

In addition to nonparent visitation issues, courts are being
asked to consider requests for custody by nonparents. While this
may be anticipated where natural parents are unavailable or unfit,
there are situations where nonparents have challenged the cus-
tody rights of natural parents. One such case recently reached the
Pennsylvania Supreme Court. - :

In Rowles v. Rowles,” a couple living with the - husband’s
parents moved out to give themselves a chance to address marital
problems. The two children of the marriage remained behind to
keep them in a stable environment. When the couple divorced, a
written agreement confirming continued custody with the grand-
parents was incorporated into the divorce decree. The mother of
the children subsequently petitioned the court for custody. At the
trial level, the court recognized a prima facie, although not con-
clusive, right to custody in favor of a children’s parents. Despite
application of this standard, the court found that the circumstances
in this case overcame a presumption in favor of the parents and
retained custody with the grandparents.

The Pennsylvania Supreme Court first reviewed the standard
applicable to this case. Focusing on the reasonableness of auto-
matically concluding that biological relationships are the best
guarantee that a child’s needs will be met, the court rejected a
presumption in favor of parental custody. Instead, the court held
that a custody decision should hinge on a best interests analysis
supported by a preponderance of the evidence.® The court did
confirm, however, that parent-child relationships do retain their
importance and merit special consideration.”” Despite applying a

-

standard less deferential to the parent, the ‘court reevaluated the
facts in this case and found that granting custody to the mother,
with reasonable visitation to other parties, was the alternative best
supported by the evidence.®® .

It is very pos51ble that Legal Assistance Attorneys (LAAs)
will see nonparent visitation and custody questions raised by par-
ties to a separation agreement. Also likely is the possibility that
nonparents or grandparents, who are senior members or retirees,
will raise questions regarding access to children. Where parties
are in agreement, the LAA may be able to facilitate the best inter-
ests of a child by expressly recognizing visitation rights and obli-
gations in written agreements. Where agreement does not exist,
the LAA should recognize a clear potential for conflicts and en-
sure that nonparents, if eligible for legal assistance, are provided
independent counsel.

Even where not expressly ralsed by clients, the LAA should
be sensmve to the possibility that nonparents will have an en-
forceable interest in visitation or custody of children. This may
be more likely in situations involving sole parents or relation-
ships where both parents work. The increasing focus on the best
interests of children, which as reflected by Pennsylvania’s Rowles
decision, may involve some subjugation of traditional parental
rights, suggests that this is an area we should continue to monitor
closély. Major Block.

Tax Notes

State Taxation of Retirement Income Is Limited

Good news for retirees and service members or civilian em-
ployees who will one day be retirees! The President has signed
legislation that prohibits states from taxing the retirement income
of nonresidents and nondomiciliaries.®

Prior to the enactment of this legislation, some states were
taxing the retirement income of individuals who earned their en-
titlement to retirement income while living in their state but who
no longer lived in that state. For example, if a service member
was stationed in state X for five of his twenty years of active
military service but retired in state Y, state X would seek to im-
pose a tax on twenty-five percent of his retirement income. State

8 Jd. at 1079 (citing with approval Santaniello v. Santaniello, 850 P.2d 269 (Kan Ct. App. 1992)).

8 1d

% 22 Fam. Law RepT. 1063 (BNA) (Pa. Sup. Ct., 29 Nov. 1995).
i

¥ Id. at 1064.

8

* Act of Jan, 6, 1996, Pub. L. No. 104-95, 109 Stat. 979 (to be codified at 4 U.S.C. § 114).
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X’s position was that a portion of the retirement income was earned
in state X This type of taxation is referred to as a "source tax.”
Although California, New York, and Vermont were the most ag-
gressive in collecting this tax, Arizona, Georgia, lowa, Kansas,
Kentucky, Louisiana, Minnesota, North Dakota, Ohio, and Or-
egon also had laws allowing them to tax the penswns and retired
pay of former residents.®® , TR

Mllltary and federal civilian retiree associations have been
lobbying Congress for years to prohibit states from taxing the
retirement income of nome51dents and nondomiciliaries. ' The
Senate has passed source tax prohibitions several times; but the
legislation died in the House.”! The House recently passed legis-
lation that prohibits states from imposing the source tax.”?

The President signed this legislation and it became effective
31 December 1995. Thus, retirees who were subject to the source
tax will still have to pay it for 1995, but they will not have to pay
it in the future. Legal Assistance Attorneys should inform their
clients of this favorable legislation and be prepared to assist them
with their state tax returns. Major Henderson. ‘

Custodial Parent Entitled to Exemption '

' In the case of divorced parents, the custodial parent is gener-
ally deemed to be the one who provides over half of each child’s

T

support and is, therefore, entitled to the dependency exemption.*
The exception to this rule is when the custodial parent elects to
release his claim to the exemption for the children in his custody
and provides a written release to that-effect.** The noncustodial
parent must attach the written release to his tax return.” :

In Peck v. Commissioner,* the petitioner, Mrs. Peck, claimed
her three children on her 1990 and 1991 tax returns. ‘She was
divorced in 1990, and custody of her three children was glven to
her ex-husband. In 1993, she obtained custody of the three chil-
dren, and the court also ordered her ex-husband to provide her
with a release of his claim to an exemption for the children for
1992. The court did not order him to provide her with a release
for 1990 and 1991, and he did not do so. The Tax Court held that
Mis. Peck was not entitled to the dependency exemptions for 199