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Holding the King Accountable

A New Era of Judicial Review?

Major Thomas M. Strassburg, Instructor,

Administrative and Civil Law Division, TTAGSA

The gradually eroding doctrine that “the
King can do no wrong” has now been nearly
eliminated from our law. In Public Law No.
94-5741 Congress amended the Administrative
Procedure Act by waiving the sovereign im-
munity of the United States in many actions
in which it had not previously been waived.
This article will briefly discuss the effect of
this new statute on federal court review of
military activities.

Before its amendment in 1976 the Adminis-
trative Procedure Act provided in part: “a

person suffering legal wrong because of

agency action, or adversely affected or ag-
grieved by agency action ... is entitled to
judicial review thereof.”2 In Public Law No.
94574 Congress simply added to that provi-
sion by prohibiting dismissal or denial of relief
in actions in federal courts on the ground that
they are against the United States. This
waiver of sovereign immunity applies to ac-
tions seeking relief other than money dam-
ages which state a claim that a federal
agency, officer, or employee acted in an official
capacity or under color of legal authority.?
Congress further amended the Administrative
Procedure Act4 by providing that unless a
special statutory review proceeding is applica-
ble, “the action for judicial review may be
brought against the United States, the agency
by its official title, or the appropriate officer.”5
In section 2 of the new law Congress amended
the grant of “federal question” jurisdiction to
the United States district courts® by eliminat-
ing the $10,000 “amount in controversy” re-
quirement in actions “brought against the
United States, any agency thereof, or any

officer or employee thereof in his official ca-
pacity.”? Finally, Congress liberalized joinder
of nonfederal defendants in such actions.?

The legislative history makes it clear that
the purpose of Public Law No. 94-574 is to
remove certain “technical barriers to the con-
sideration on the merits of citizens’ complaints
against the federal government, its agencies
or employees.”® What are the implications of
this law for the military lawyer advising a
commander or assisting a United States attor-
ney in defending a suit against the Army?
Should he plan for a substantial increase in
his litigation workload? Perhaps the effect of
the Act is not as great as one might expect.

An examination of the impact of the new
law can begin with a look at the so-called
doctrine of nonreviewability of military activi-
ties. That doctrine, to the extent that it sur-
vives today, is best exemplified by the case of
Mindes v. Seamani® and is fully defined by
Colonel Darrell Peck in a recent law review
article.? The doctrine as defined by Colonel
Peck depends upon a balancing of interests
and recognizes that there are some challenges
to military activities which courts should re-
fuse to review.1?2 While courts-martial and cer-
tain wartime activities are not subject to re-
view under the Administrative Procedure
Act,!? some military activities are subject to
review under that law. The Army engages in
many activities which are common to other
departments of the government, such as ad-
verse actions against civilian employees and
the preparation of statements required by the
National Environmental Policy Aect. In short,
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the qﬁestion of which challenges to actions of
the military are reviewable does not depend
upon the concept of sovereign immunity and

hence should not be directly affected by Public

Law No. 94-574. While it is true that the
intent of Congress was to remove certain tech-
nical obstacles to the judicial review of com-
plaints against the government, the legisla-
tive history points out that numerous grounds
to dismiss an actlon or otherwise deny rehef
remain:

These grounds include, but are not limited
to, the following: (1) extraordinary relief
should not be granted because of the
hardship to the defendant or the public
(“balancing the equities”) or because the
plaintiff has an adequate. remedy at law;
(2) action committed to agency discretion;
(8) expressed or implied preclusion of judi-
cial review; (4) standing; (5) ripeness; (6)
failure to exhaust administrative reme-
dies: and (7) an exclusive alternative rem- ..
edy.14

If a given military action is reviewable,
Public Law No. 94-574 may have a significant
impact. Section 2 removes the “amount in
controversy” requirements in certain federal
question cases and is not tied to review under
the Administrative Procedure Act. As a result,
courts will no longer have to search for a
grant of jurisdiction in suits against the
United - States, the Army, and commanders
and other personnel acting in an offical capac-
ity. Conversely, courts will not be able to
conveniently find a lack of jurisdiction in cases
they do not want to review. A number of
military cases may be affected by this change

-in the law. Court-martial convictions and com-

mand determinations allegedly in violation of
constitutional rights are examples of the types
of cases in which it may be easier for courts to
reach the merits of the litigation. While there
are relatively few court-martial convictions in
which the plaintiffs seeking review must reply
upon the district court’s federal question juris-
diction, the reverse seems. to be true with
regard to cases which involve constitutional
challenges to command authority. The juris-
dictional question of whether constitutional




rights are capable of valuation,!® and if so,
whether their value is in excess of $10,000 in a
given case,® need no longer be raised, because
the amount in controversy requirement has
been eliminated in suits against the United
States and its officials.

A' few additional matters are worth noting.

The legislative history points out that the

sovereign immunity of the United States is
not affected in proceedings in state courts.!?
In addition, the statute does not waive sover-
eign immunity in suits for money damages. As
noted in the legislative history, “limitations on
the recovery of money damages contained in
the Federal Tort Claim Act, the Tucker Act, or
similar statutes are unaffected.”!® The extent
to which. money damages will continue to be
sought in suits against individuals arising out
of the performance of official duties remains to
be seen. Perhaps the increased availability of
nonmonetary relief which should result from
Public Law No. 94-574 will discourage claims
which raise questions of immunity from suit.

It seems generally conceded that the impact
of the new statute on judicial review of agency
will be beneficial. The bill was supported by
the American Bar Association, the Adminis-
trative Conference of the United States and
the Department of Justice.1® It is the hope of
Congress that it will “force the court to articu-
late the true rationale for a decision. .. .”2¢ For
the military lawyer the new law provides an
opportunity to urge that courts adopt “a prin-
cipled approach for determining the reviewa-
bility of challenges to military administrative
activities.” 2 .
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Legal Assistance Items

Major F. John Wagne'r, Jr. and Captain Steven F. Lancaster,
Administrative and Civil Law Divisions, TJAGSA

1. ITEMS OF INTEREST.

Commercial Practices and Controls. The
Board of Governors of the Federal Reserve
System has adopted various-amendments to
their Regulations B, Z, AA, among them
amendments redesignating the “Office of
Saver and Consumer Affairs” as the “Division

of Consumer Affairs.” [Ref: Ch 10, DA PAM
27-12]

Commercial Affairs—Commercial Practices
and Controls—Truth in Lending—Fair
Credit Billing Act. On 13 December 1976, the
Board of Governors of the Federal Reserve
System issued a supplement to its Regulation
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Z (Truth in Lending) specifying the proce-
dures and criteria under which states may be
granted exemptions under the Fair Credit
Billing Act.

The Fair Credit Billing Act, which is part of
the Truth in Lending Act, permits the Board
to grant exemptions to states that the Board
determines have substantially similar laws, or
ones that provide greater protection to con-
_sumers, and that make adequate provision for
enforcement.

The supplement also contains procedures
whereby a state may apply to the Board for a

determination whether its law is inconsistent .,

with the Fair Credit Billing Act.

Applications may be made only by states.
Applications will be published for comment
prior to final determination by the Board.
[Ref: Ch 10, DA PAM 27-12]

Commercial Affairs—Commercial Practices
and Controls—Truth in Lending—Fair
Credit Billing Act. On 28 December 1976, the
Board of Governors of the Federal Reserve
System issued for public comment a proposed
amendment to its Truth in Lending regulation
to clarify provisions that permit discount for
cash customers. '

The proposal would carry out provisions of
Public Law 94-222 that permits discounts for
cash purchases, as opposed to surcharges for
credit card use. The proposal also specifies
that cash discounts are not to be considered
charges for credit under the usury or credit
card disclosure laws of any state.

At the same time, the Board announced
adoption of a technical amendment correcting
an error in the Fair Credit Billing section of
the Regulation. [Ref: Ch 10, DA PAM 27-12].

Family Law—Domestic Relations—Alimony,
Child Support, Custody and Property Settle-
ments; Support of Dependents. In a recent
domestic relations case, the New York Family
Court of Suffolk County held that, where a
mother who was seeking to continue receiving
child support payments under the New York
Uniform Support of Dependents Law (US-

RESA) while still refusing to allow her ex-
husband to exercise his decreed visitation
privileges, the support money being paid by
the ex-husband could be held in escrow until
the child’s mother allowed her ex-husband to
exercise his visitation rights. The petitioning
mother contended that the Uniform Support
of Dependents Law was purely a statutory
creation, and as such was so specialized in
nature as to be limited to support and nothing
else. In response to this contention, the court
states that if that were the case, a mother
could circumvent a valid divorce decree which
provided for visitation and support by merely
relocating to an adjoining county or state and
still expect the court to enforce the support

‘provisions -of the decree. According to the

court, a strict imterpretation of the Uniform
Support of Dependents Law would encourage
that kind of conduct; a phenomenon which the
court found to be.totally repugnant to any
concern for fair play. In supporting its posi-
tion, the court cited a recent line of New York
cases which had held that in any Uniform
Support of Dependents proceeding where
there is no danger to the welfare of the child
or mother upon visitation, a denial of such
visitation ‘may justify suspension of support
payments (Abraham v. Abraham, 44 A.D.2d
675, 353 N.Y.S.2d 794; In the Matter of Wheeler
v. Wheeler, 74 M.2d 1021, 346 N.Y.S.2d 1013).
The court ordered respondent to pay $20 per
week to the Suffolk County Probation Depart-
ment, and that all monies were to be held in
escrow until actual visitation takes place.
Goodwin v. Fayerman (N.Y. Fam. Ct. Suffolk
County, 1977) 3 FAM. L. REP. (BNA) 2173. But
see Pifer v. Pifer (N.C. App. 1976); 3 FaM L.
REP. (BNA) 2075. [Ref: Chs 20 & 26, DA PAM
27-12]

Taxation—Federal Income Tax—Tax Re-
form Act of 1976. For reviewing income tax
returns for 1976 the following changes based
on the Tax Reform Act of 1976 (Pub. L. No. 94—
455, October 4, 1976) are noted.

a. Standard Deduction. The standard deduc-
tion of 16% of the adjusted gross income was
made permanent. For tax year 1976 the maxi-
mum standard deduction for a single individ-
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ual is $2,400 and the minimum $1,700. For a
married couple filing jointly the maximum is
$2,800 and the minimum $2,100, and for mar-
ried taxpayer filing separate returns the max-
imum is $1,400 and the minimum $1,050.

b. General Tax Credit. For tax year 1976
there is a tax credit equal to the larger of
$35.00 times the number of exemptions
claimed (not including exemptions for blind-
ness or age) or 2% of the taxable income up to
$180.00.

¢. Child Care Credit. Prior to tax year 1976,
child care expenses were treated as itemized
deductions. For tax year 1976, 20% of employ-
ment-related expense for a qualifying individ-
ual can be claimed as a nonrefundable tax
credit. This can be taken even if the standard
deduction is used by the taxpayer. The maxi-
mum credit for one qualifying individual is
$400 (20% of $2,000 employment related ex-
penses) and for two or more qualifying individ-
uals it is $800 (20% of $4,000 employment
related expenses). A qualifying individaal in-
cludes a dependent under 15 for whom the
taxpayer is entitled an exemption, a depend-
ent who is physically or mentally incapable,
and a spouse who is physically or mentally
incapable of self-care. Under the new law child
care payments to relatives qualify as employ-
ment related expenses, provided the relative is
not a dependent of the taxpayer and the
relative’s wages are subject to FICA tax. To
claim the credit a married couple must file a
joint return. If married, a spouse who is a full

time student is considered gainfully employed

for purpose of the child care credit.

d. Alimony Payments. Alimony, separate

‘maintenance, or similar periodic payments

may be deducted as part of itemized deduc-
tions for taxable year 1976. For tax years
beginning after 1976 alimony will be deducta-
ble from gross income in arriving at adjusted
gross income: This will permit the use of the
standard deduction when deducting for ali-
mony payments.

e. Moving Expense Adjustment. For mem-
bers of the military on active duty who move
under military orders in connection with a

DA Pam 27-50-51

permanent change of station the 50 mile dis-
tance and 39 week full time employment test
do not apply. Military personnel are also ex-
empt from reporting reimbursements in kind
or cash reimbursements or allowances to the
extent of moving expenses actually paid or
incurred incident to a permanent change of
station. If a spouse and dependent move to or
from separate locations (dependents to a se-
lected site and sponsor to an unaccompanied
tour) the moves can be treated as a single
move to the sponsors new principal place of
work for purposes of this adjustment.

f. Points. As a general rule prepayment of
interest after 1975 is to be deducted ratably
over the term of the loan. An exception to this
rule is a mortgage incurred in connection with
the purpose of improvement of, and secured
by, the taxpayer’s principal residence. In that
case points are deductable currently as inter-
est expense, if points are generally charged in
the geographical area of the purchase and to
the extent of the number of pomts generally
charged in the area.

g. Capital Assets. For tax year 1976 the
holding period required to entitle one to the
long term capital gains tax treatment on a
gain remains 6 months. For tax year 1977 this
period will be extended to 9 months and for
tax year 1978 to 1 year. [Ref: Ch 40, DA PAM
27-12]

2. PENDING LEGISLATION

Commercial Practices and Controls—Civilian
Indebtedness. H.R. 29, 95th Cong., 1st Sess.
(1977). A bill to amend the Consumer Credit
Protection Act to prohibit abusive practices by
debt collectors. Referred to the Committee on
Banking, Finance and Urban Affairs. [Ref Ch
10, DA PAM 27-12]

Commercial Practices and Controls—Truth
in Lending. H.R. 247, 95th Cong., 1st Sess.
(1977). A bill to amend the Truth-in-Lending
Act to require lenders to post current interest
rates charged for various categories of loans
to consumers. Referred to the committee on
Banking, Finance and Urban Affairs. [Ref: Ch
10, DA PAM 27-12]
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Commercial Practices and Controls—Truth Sommer, Efficient Consumer Bankruptcy
in Lending. H.R. 248, 95th Cong., 1st Sess. Practice, THE PRAC. LAW,, Oct. 15, 1976, at 15.
(1977). A bill to amend the Truth-in-Lending [Ref: Ch 9, DA PAM 27-12]

Act to prohibit discrimination on account of

age in credit card transactions. Referred to

the Committee on Banking, Finance and Ur-
ban Affairs. [Ref: Ch 10, DA PAM 27-12] Decedents’ Estates and Survivors’ Beneﬁts—

Rel S Estate Planning.
Domestic Relations—Alimony, Child Sup-
‘port, Custody and Property Settlements. Palmquist, The E'state Taac Deducttbzhty of

H.B. 1982 has been introduced in the Texas Unenforced Claims Against a Decedent’s Es-
House of Representatives. The Bill provides fate, 11 GONZ. L. REV. 707 (1976). [Ref: Ch 13,

for garmishment of wages for certain court- DA PAM 27-12]

ordered child support and alimony pendente

lite. s
Real Property—Closing (or Settlement).

?N?S;;;%LTES AND PUBLICATION OF Fisher, The Amended Real Estate Settlement
: Procedures Act (RESPA), Parts I & 11, THE

Commercial Affairs—Civilian Indebtedness— PRAC. LAW,, Oct. 16, 1976, at 45, Dec. 1, 1976,

Bankruptcy. S at 27. [Ref: Ch 34, DA PAM 27-12]

Daniel Meador Nominated as Assistant ‘Attorney General

Lieutenant Colonel Daniel J. Meador, JAGC, partment procedure and the federal justice
USAR, a mobilization designee to The Judge system as a whole. ’
Advocate General’s School and a ‘professor at’ An Alabama native, Professor Meador at-
the University of Virginia School of Law, has tended Auburn University, graduated from
been nominated as an assistan.t attorney gen- 4, University of Alabama Law School in
eral in the Department of Justice. 1951, and was a graduate of legal scholar at
' Harvard from 1953 until 1954. He joined the
University of Virginia School of Law faculty in
1957 after serving as a law clerk for former
United States Supreme Court Justice Hugo
Black. During 1966-1970, Professor Meador
served as dean at the Alabama Law School.

As a specialist in the areas of judicial reform
and the federal judiciary, Professor Meador
will head the newly created Office for Im-
provements in the Administration of Justice
when he is confirmed by the Senate. This
office will seek to improve the organization Lieutenant Colonel Meador served as chair-
and procedure of the federal judicial system. man of the Task Force on Courts for the
Assistant Attorney General Designate Mea- National Advisory Commission on Criminal
dor’s office will concentrate on the federal Justice from 1972-1973 and as a member of
courts, both civil and criminal, although the the Advisory Council on Appellate Justice
office will also deal with internal Justice De- from 1971-1975.

- Professional Responsibility
In a recent decision by the U.S. Court of the course of the trial that he had disclosed a

Military Appeals, error was assigned because very damaging confidence of, the accused to
an Assistant Defense Councel admitted during  the Assistant Trial Counsel prior to trial. De-




spite this admission, the accused elected to
continue ‘thé counsel in his representation.
After considering the Assistant Trial Coun-
sel’'s denial of having heard the admission, and
no indication in the record of trial that the
alleged admission was exploited by the prose-
cution, the court found no prejudice to the
accused because of the Assistant Defense
Counsel’s actions. However, the lack of preju-
dice finding was specifically not considered as
any indication of approval of the actions of the
counsel.

7
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If the Assistant Defense Counsel were still a
member of the JAG Corps, active or reserve,
The Judge Advocate General would undoubt-
edly have referred this breach of DR 4-101 of
the Code of Professional Responsibility to a
board of officers for findings and recommenda-
tions with a view to suspension or decertifica-
tion of the counsel under the provisions of
Chapter 4, AR 27-10. The apparent violation
should have been brought to the attention of
The Judge Advocate General much sooner.

~ Video Tapes and the Law
- An Update

Captain Gary F. Thorne, Government Appellate Division,

Not so long ago there was great discussion
among military legal officers as to the future
impact the use of videotapes would have on

the court-martial process.! The discussion of

videotape involved its use as a means of con-
ducting an entire trial or to more readily
implement the presentation of both testimon-
ial and demonstrative evidence. That discus-
sion has somewhat abated in light of cases
which- went through the military criminal
process and raised questions at the appellate
level which resulted in differing’ conclusions
by the Courts of Military Review and resulted
in two cases pending decision by the Court of
Military Appeals.? This article is an attempt
to update the reader on the status of video-
tape issues in the military and to examine
present civilian studies on the impact of video-
tape in legal proceedings. C L

In United States v. Killserow® and United

States v. Huff* courts-martial were videotaped
and those tapes were forwarded to the Army
Court of Military Review as the verbatim rec-
ord. The government argued such action
complied with the Manual requirements for a
verbatim record (Paragraphs 82b, 82f and 83a)

while the defense contended verbatim means'

a written transcript. The court in both cases
never reached the issue of whether a video-

tape can be construed as a verbatim record, -

ruling the tapes were not properly authenti-

USALSA

cated, that a procedure was necessary to au-
thorize a person “to be sworn and to have
performed the preparation and control of the
tapes during and after trial,” and that a proce-
dure was necessary to insure compliance with
Article 54(¢) of the Uniform Code of Military
Justice.5 :

" The Coast Guard presented to its Court of
Military Review a similar situation when a
videotape was presented at the appellate level
as the record of trial.® The Coast Guard Court
of Military Review, however, ruled that a
videotape does not comply with the require-
ments of the Code (Article 66) or the Manual
as to the “record” which is to be forwarded for
review subsequent to a court-martial. The
court also ruled that no provision in the Man-
ual can be used to justify use of a videotape
rather than a written tanscript on appeal as
the record of trial. The court found that the
Code and the Manual, together with congres-
sional hearings, could only be read as meaning
that a record is one which can be “read and
studied.”” Their ultimate conclusion was that
“transcript” must be in writing. This and a
companion case are pending decision before
the Court of Military Appeals on the issue of
whether a videotape constitutes a record for
purposes of review.8

The problems raised by both the Army and
Coast Guard Courts of Review are but exam-
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ples of the difficulties encountered when the
written transcript is wholly supplanted by a
videotaped record at the appellate level. The
‘problems clearly are not insurmountable, but
at this point have not been sufficiently exam-
ined in a systems context to weigh total bene-
fits and problems. It is interesting to note that
Judge Young of the Coast Guard Court of
Military Review in his dissent in the Simpson
*case? prointed to the court's abrogation of its
responsibilities in refusing to accept the video-
taped record insofar as the Court of Military
Review, under Article 66 of the Code, is bur-
dened with the responsibility of reviewing
credibility. Judge Young reasoned that when
compared with a written transcript, the video-
tape clearly provides the most conclusive
means of redetermining credibility and the
court should not reject a tool of such value.
Judge Young also indicated that a court “can-
not reject a videotape transcript simply be-
cause lawyers find it more convenient to work
with another type of transeript.” 10

Depending on the outcome of the cases be-
fore the Court of Military Appeals, Judge
Young’s comments indicate a need to consider
Just how videotapes may be implemented at
the appellate level and whether or not the
changes necessary to employ them on review
are outweighed by the advantages gained at
‘the trial level. Judge Young’s comments are in
line with those of a pioneer in the use of
videotapes in courts—Judge James McCrystal,
Erie County Court of Common Pleas, San-
dusky, Ohio. Judge McCrystal, at a recent
videotape conference, again voiced his concern
that appellate courts not hinder use of the
videotape at the trial level simply because it
raises new procedural problems for them on
appeal. The point is well taken in light of
Judge McCrystal’'s personal experience as to
the positive impact videotape can have at the
trial level in expediting proceedings.1!

One of the most important uses of videotape
at trial may well be its availability as a means
of presenting depositions. In the case of United
States v. Moore'?> such a videotape was pre-
sented to the jury for its consideration, but was
ultimately excluded by the judge as being “in-
audible.” The jury was instructed to disregard

that deposition and the record of trial did not
contain a written transcript of that ultimately
excluded deposition, but the videotape was at-
tached to the record of trial for consideration at
the appellate level.

On appeal, the appellant challenged the
completeness of the record contending that it
was necessary for the deposition to have been
transcribed into the written record. The Court
of Military Review held that there was no
such requirement in that the videotaped depo-
sition constituted nothing more than an ex-
hibit which was not admitted into evidence
and was attached to the record for review if
necessary. The court cited paragraphs 84d and
82b(5) of the Manual as providing that “ex-
hibits offered into evidence but not admitted
will be appended to the record of trial” and
compliance with those provisions had been
rendered.’? The court then reviewed the vi-
deotape to determine whether the judge’s in-
struction to disregard the exhibit was ade-
quate to preclude any possible prejudice and
ruled that it was. The court also determined
that appellate counsel had viewed the exhibit
and had in no way been hampered in prepara-
tion of the case.

This decision does not indicate whether the
court would have excluded the videotape
proper had the deposition in fact been admit-
ted. Because this tape has been excluded
there was no ultimate consideration as to
whether a taped deposition may be presented
in a criminal trial. Nevertheless, the decision
at least opens the door for consideration of
those matters and did not involve an outright
rejection of the use of videotape.!4

Such questions will ultimately be raised on
subsequent appeals and will bring into play
more than just legal issues. The ultimate
question as regards the use of videotape at the
trial level, particularly in criminal cases, is
whether an unfair advantage or disadvantage
results from the use of videotaped testimony
or demonstrative evidence rather than contin-
uing present practices. These questions are
being examined at the present time in one
study undertaken by communication re-
searchers at Michigan State University. At a




recent symposium conducted by these re-
searchers,!s an update was presented on their
studies and interim findings.1¢

It should be noted initially that the study at
Michigan State was undertaken by social sci-
entists to determine what, if any, impact use
of videotape will have on the legal environ-
ment. Both their methods of analysis and their
conclusions usually are not framed in legal
terms. Rather, they have examined and at-
tempted to define the human reactions result-

ing from the employment of videotape in the

legal process. Because use of videotape in the
civilian sector has almost exclusively been in
the civil field, the configuration of the method-
ology employed by the researchers has been
directed towards the civil case and the civil
jury. However, the results of their studies
seem translatable to consideration of the im-
pact of videotape in the criminal area. The
following is a sampling of some particular
problem areas examined by the researchers
and some of their interim conclusions.

N .
One area examined was the effect of video-

tape on the juror’s perceptions of the credibil-
ity and veracity of a witness. Those persons
playing the part of jurors were provided with
live, videotaped, audio-taped and written tran-
scripts of testimony. The initial conclusions
are that the accuracy of judging veracity is
not substantially affected by videotaped testi-
mony. The use of just audio-tapes, however,
resulted in a significant drop in the ability to
judge veracity. Videotape and the written
transeript showed nearly identical results.

Regardless of the medium employed, the
ability of the acting jurors to judge credibility
was below fifty percent. While there was no
significant difference between the use of vi-
deotape and the live presentations, the per-
sons judging veracity felt they received more
information from the videotaped testimony
and felt more secure in their judgment as to
veracity even though the ultimate conclusions
were of no greater degree of accuracy. In fact,
the researchers believe that when a jury
wishes to review testimony during its deliber-
ations, the degree of accuracy is increased if a
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written transcript is delivered to them for
examination rather than a wdeotape

These initial eonclusions raise questlons the
researchers intend to explore. One is why the
acting jurors believed that they could more
accurately judge veracity from viewing the
videotape rather than w1tnessmg 11ve testi-
mony.

Another question is why the written tran-
seript seems to result in juries: more accu-
rately deciding veracity issues. It may well be
more important for a jury to consider only

what was said rather than how it was said.

This raises a panoply of questions about the
value of a live trial.

The recent splash of popular books on the
subject of body language would indicate that
if one understands body language it is possible
to read far more into a person’s words than
simply what is said. However, the research
undertaken in the videotape area indicates
that people may have erroneously stereotyped
body movements and the conclusions they
draw from such movements may be wrong.
For example, the twitching or nervous move-
ments of a witness either testifying in person
or via videotape may simply be part of the
physical and mental makeup of the witness,
but the probable conclusion to be drawn by a
jury looking for clues in body language is that
the nervousness indicates lack of truthfulness.
‘The likelihood of such erroneous conclusions is
heightened when one considers that a juror
studies unknown witnesses, unaware of man-
nerisms in that person’s daily life.

The importance of this particular research
to the legal field may be to indicate that use of
videotaped testimony does not increase or de-

crease the ability of the juror to determine the\

veracity of the witness. This would negate
arguments that videotaped testimony unfairly
prejudices by unduly affecting the juror’s abil-
ity to weigh credibility. The fact that jurors
perceive videotape as improving their ability
to judge veracity, however, informs the attor-
ney that juries are drawing conclusions from
the very fact testimony is videotaped! -
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A second area of study is the use of ‘video-
tape to edit out inadmissible evidence, objec-
tions or discussions surrounding objections.
The researchers believe that once evidence is
presented to a jury they retain that matter
regardless of instructions to disregard. How-
ever, it does appear that instructions to disre-
gard are in fact utilized by jurors. Studies
show that civil jury awards do not differ in
any significant degree where inadmissible evi-
dence has been presented and instructed upon
or where that inadmissible evidence was
never before the jury. The researchers have
undertaken a second phase of this particular
aspect of thier review to determine just how
juries deal with inadmissible evidence during
deliberations. These answers will provide an
insight as to whether use of videotapes to edit
out inadmissible evidence will have a signifi-
cant impact on the manner in which a jury
would have determined guilt or mnocence or
an award.

It should be remembered that inadmissible
evidence is just that. Because it is inadmissi-
ble the jury should never hear it and the use
of videotape to remove objections and discus-
sions of objections from the record should not
be considered as an adverse impact or unfair
advantage at the trial level for either side.
The simple fact is if evidence is inadmissible
then it should not go to the jury, particularly
if it can be shown the jury does consider the
inadmissible evidence in one form or other
during their dellberatlons

Another issue examined was what effect the
use of videotape has on a jury simply because
it is videotape.!” The researchers predicted

that the use of videotape would enhance the -

status of a witness in that jurors might con-
clude a reason the witness could not appear
personally was because of some important
““business, thus automatically enhancing stat-
ure based on sheer speculation. Also, because
of the television media, there was a prediction
that one who appears on a videotape would be
thought of in terms of the persons viewed on
television, also enhancmg the status of the
witness. ,

The interim study results, which involved

the use of actual panelled. jurors from Michi-
gan who believed they were sitting in.an
actual civil trial, indicate that where defense
witnesses were on tape and plaintiffs’ witness
were live, videotape was advantageous to the
defense in that awards were lower. Research-
ers have not yet concluded why this result
exists. They will seek an answer in further
examinations of how the individual juror's
perception of a witness is translated into a
final decision by a collective jury. ‘

‘Part of the Michigan State study mvolved
an examination of the effect on jurors of
different camera shots and angles, and use of
the videotape to edit out objectionable mate-
rial. An overall conclusion is that a jury, as
might be expected, feels more detached from a
videotaped witness than from one appearing
live. However, the study thus far indicates
that the awards i in civil cases gre not affected
by these technical consideration in the use of
v1deotape

. The jury perce1ves a w1tness as more compe :
tent in a closeup rather than a long shot. The
jurors’ interest increases during a closeup
shot as opposed to either a medium or a long
distance view. This is particularly true when-
the witness is attractive. The study indicates
that the witness who would be basically unat-
tractive to a _]ury is best shot from a mlddle
distance.

Using the videotape as a means to edit out
objectionable material has not been shown to
have a substantial impact on the jurors’ per-
ceptions of the proceedings.!® The studies indi-
cate a jury finds that in the circumstances of a
live trial, the raising of objections and rulings
thereon constitute a distraction and that the
least distractive means of presenting evidence
is through a videotape in which all such objec-
tions, arguments and rulings-have been edited
out.’® This process also avmds jury specula-
tion about information that is in fact objected
to and ruled madmlsmb]e at tr1a1 '

These are but examples of the aspects of
videotape and the law which the Michigan
State researchers and others are examining.
For the lawyer, it is important to realize these-




examinations are underway, for v1deotape ap-
pears to be here to stay.

There is a wider range of questions which the
studies only touch upon, but which constitute
a vital factor in any decision as to how video-
tape should be implemented in the legal
profession. One such question is how the ex-
tensive use of videotape would alter society’s
view of the judicial system. Would there be a
concern on the part of the public that 1984
was upon us and that the judicial system was
a leading institute directing society in that
regard? One might also wonder whether use of
videotape constitutes a means for one human
being to avoid confronting another and having
to react and render decisions in a face to face
situation when those decisions can be ren-
dered in the vacuum created when videotape
is used.

One survey of jurors found they felt much
more at ease viewing the tape rather than live
testimony; and so did the attorneys and wit-
nesses feel more at ease.?° Yet, a number of
those jurors were troubled by the impersonal
quality of a videotaped presentation. One ju-
ror, debating the merits or lack thereof of the
tape process, concluded that while some felt
the influence of personalities was properly
lessened by using videotape, “ ‘personalities
are why they are the. people they are.’ ..
as another juror put it, ‘It’'s just very hard to
explain. ... [TThe human factor is needed. ...
(Ijt's just [as] if all of a sudden we are all
becoming numbers. ...’ " 21

The Michigan State study and others may
find that in fact video testimony does not alter
the decisions and awards rendered by jurors.
Nevertheless, “if litigants generally believed
that they could not receive a fair trial with
PRVTT [prerecorded videotaped trials), or if
the general public came to disrespect the
courts because of a belief that justice could
not be done with widespread use of PRVTT,
then, even if the belief were false, the adminis-
trative and technical advantages of the inno-
vation would have been gained at too high a
cost.2 We must insure that the jury system
does not become so impersonal that verdicts
and awards are adjudged in nice, quiet, calm

i0Or
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environs, enjoyable to all participants because
no one has to face another and call him or her
guilty or liable. Those statements, like gossip,
are easier made to one’s back or television
image. Is justice lessened asta result? Perhaps
not. For the military lawyer, such issues may
have to be dealt with in the real setting of
videotape usage in courts-martial.
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Comparative Results of the Use of Prerecorded Videotaped Trials in Appropriation Cases in
Ohio '

Appropriation Cases Terminated

Appropriation Cases Terminated

by Jury Trial Appropriation Cases Pending
1972 70 1972 29 . 12/31/72 . 153
1973 a7 1973 21 . 12/31/73 , 185
1974 59 1974 22 12/31/74 221
1975 79 1975 25\ ) 12/31/75 160
1976 108 1976 2% 12/31/76 f2%*

*Fifty-three terminated by PRVTT (prerecorded videotaped trials).

**Seven of these cases are edited and awaiting trial.

REMARKS: ‘
Over 100 cases were assigned to the PRVTT docket.

One non-resident judge edited the 563 PRVTTs and presided over 27.
Four resident trial judges presided over the remaining 26 PRVTTs.

Trial time for the 63 PRVTTs was less than 50 days.

One Judge presided over 27 PRVTTSs in 17 days using two Court rooms.

The Right to Counsel at a Summary Court-Martial
Major Leonard R. Piotrowski, JAGC, Senior Instructor, Criminal Law Division, TJAGSA

This is the second of four articles on the right
to counsel. The first article, The Determination
of Awailability of Requested Individual Mili-
tary Counsel, The Army Lawyer, December
1976, at 6, was partially based upon material
from The Advocate, Volume 8 Number 28, May-

une 1976, at 7-16, written by Captain Steve
" McAuliffe, and such material should be con-
sulted for a different analysts.

From 1972 to 1976 the military was in a
state of flux or at least a state of uncertainty
pertaining to the right to detailed counsel at a
summary court-martial. In Argersinger v.
Hamlin,* the Supreme Court ruled that the
right to counsel under the Sixth Amendment

is not contingent upon classification of the
particular crime as a misdemeanor or felony,
but that the right to counsel is contingent
upon the possibility of loss of liberty, i.e. con-
finement.2 The Supreme Court held that no
imprisonment could be imposed unless an .ac-
cused is represented by counsel or knowingly
waives his right to such representation.?

Following the lead of the Supreme Court,
more or less, the United States Court of Mili-
tary Appeals, via three separate opinions, con-
cluded that an accused on trial in a minor
military tribunal (i.e., summary court) has no
right to counsel when the contemplated sen-
tence included restriction, but not confine-
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_ment.4 Judge Quinn authored that opinion.

Judge Darden, in a very perceptive opinion,
substantiated by history, reasoned that the
right to counsel established by Argersinger
had no applicability to the military because of

its distinct and separate military association.5

As a result of United States v. Alderman,
Army policy and military law were changed to
provide that a soldier could not be sentenced
to confinement by a summary court-martial
unless he was represented by a lawyer or
made a knowing and intelligent waiver of his
right to such representation.é

Finally, in Middendorf v. Henry,” by a five-
three vote, on 24 March 1976, the Supreme
Court determined that .an accused has no
right to detailed counsel at a summary court-
martial. The Court positioned its opinion on
the nature of the proceedings (i.e., nonadver-
sary), the nature of the offenses (relatively
minor), and the nature of the punishments
(thirty days maximum confinement, minimum
forfeitures and reduction).® The Court also
placed weight on the fact that it was a brief,

informal hearing that was totally within the

option of the accused. ~

These factors the Court concluded, com-
bined with the distinctive nature of military
life and discipline, and the expressed congres-
sional intent lead to a conclusion that a sum-
mary court is not a criminal prosecution and

no right to counsel exists thereat.? The Court

further stated that military necessity, disci-
pline, efficiency, and morale demand the utili-
zation of this expeditious disciplinary proce-
dure for relatively minor offenses. Obviously,
since Middendorf judicial history no longer
requires the appointment of counsel for sum-
mary court-martial.

However, the peculiar nature of the military
provides an accused with individual requested
military counsel or civilian counsel, and it
appears these two options still exist for the
military soldier pending trial by summary
court-martial. Paragraphs 79a through d of
the Manual!© set out the procedure that will
be followed by the summary court-martial
officer in advising the accused of his rights

and of his right to object to trial by summary
court-martial in ‘accordance with Article 20.1!
Notably, paragraph 79 makes no provision for
the accused to consult with or to be repre-
sented by counsel. Paragraph 79, however,
does provide that regulations of the secretary
of the department concerned may prescribe
procedures for summary court-martial.}2

The Secretary of the Army, pursuant to this
authority, provides in paragraph 2-5b AR 27-
10,13 as follows: “PAM 27-2 will serve as a
guide for summary court-martial proce-
dure.”14 An examination of DA PAM 27-7,
dated 9 February:.1973, in effect creates for
the accused two rights that do not exist in
other legal texts pertaining to summary court-
martial. Initially, paragraph 1-2 provides: “the
accused may be represented during summary
court-martial proceedings by a civilian lawyer
provided by him, or by military counsel if one
has been made available for that purpose by
competent authority.!® Later on page 34 in
the paragraph entitled “Representation by
Counsel,” the pamphlet reiterates the right to
a civilian lawyer and to a judge advocate or
other lawyer made available. It then elabo-
rates further on the right to legal counsel and
states: ‘

You may consult a civilian lawyer at no
cost to the government or a military law-
yer, if available, not only to represent you
in court, but also to help you in deciding if
you want to be represented in court. Addi-
tionally, you may consult a lawyer to help
in deciding whether you want to object to
trial by summary court-martial.1¢

It is interesting to note that neither the
Code nor the Manual requires these rights to
counsel be given at a summary court-martial,
but they are created via a policy determina.

tion by the Secretary of the Army. It is also ™__

interesting to note as pointed out in the dis-
senting opinion in the Middendorf case that:

... the court approves the denial of coun-
sel to the summary court-martial defend-
ant at all stages and for all purposes,
including at least as regards sailors and
marines, the very decision whether to re-
ject trial by summary court-martial. .. .17
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The Court goes on to point out that internal
Army guidelines (DA PAM 27-7) contain a
requirement that the accused be permitted to
consult with counsel in making his decision
whether or not to accept summary court-mar-
tial. However, Navy guidelines contain no
such provisions. 18

We have created a right to individual mili-
tary counsel for summary courts-martial in
the Army, but we have provided no means of
enforcement of that right, no guidelines for its
application and in practical effect, perhaps no
right at all.

Commands do not make detailed determina-
tion of availability. It is local policy, ad hoc or
general, ie., the wishes of the SJA, that deter-
mine availability.!® This is a totally distinct
procedure from that required for availability
of counsel in other courts-martial. A cavalier
attitude to the availability determination and
the necessity for counsel at summary courts
has been justified in the past based upon the
procedural handling of such cases and the
minor nature of the proceedings.?° The atti-
tude cannot continue in light of the expanded
power of military courts under the All Writs
Act? and the expansion of the C.M.A.’s super-
visory power over all courts-martial.22

The summary court-martial must be in-
cluded within the authority referred to by the
Court of Military Appeals in the case of Mc-
Phail v. United States.?® The Court held that it
had the authority to entertain obvious errors
of law in all court-martial proceedings. This
was a collateral attack on a special court-
martial whose sentence was below the juris-
dictional limits for the Court of Military Ap-
peals—actually a writ for coram nobis. The
. Court noted that it possessed supervisory re-
“sponsibility to require compliance from all

courts and persons purporting to act under
the UCMJ’s authority.*

Article 7025 of the U.C.M.J. specifically pro-
vides in subparagraph (c) that appellate de-
fense counsel shall represent the accused be-
fore the Court of Military Review or the Court
of Military Appeals when requested to do so
by the accused, when the United States is

14

represented by counsel or when a case has
been sent to the Court of Military Appeals by
The Judge Advocate General. Academically, a
right to file an extraordinary writ may linger
in the accused although he has no right to
counsel at trial, but more importantly, the
definition of availability of counsel for sum-
mary courts may be removed from adminis-
trative control and redefined by the C. M.A

The potentlal for litigation is immense, the
potential result unfavorable, the right in its
present form of dubious value, and the solu-
tion simple. If AR 27-10 and DA PAMPHLET
27-7 are amended to comply with the require-
ments of Congress and the Manual for Courts-
Martial, the right to a lawyer, individual or
detailed, need not exist at a summary court.
Finally, the practical solution may be to not
utilize summary courts-martial at all, but to
remand them to the posture of dinosaurs. -
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Criminal Law Section
Criminal Law Division, OTJAG

1. A Convening Authority Junior in Rank to
the Accuser. The following case in which The
Judge Advocate General granted relief under
Article 69, U.C.M.J,, is of importance to judge
advocates in the field. It illustrates a recur-
ring error.

The accused’s company commander deter-
mined that a field grade Article 15 was appro-
priate for the offense. The battalion and bri-
gade commanders concurred. However, the
special court-martial convening authority, a
brigadier general, determined that the matter
should be referred to a special court-martial.
The brigadier general sighed a charge sheet
and forwarded it to the general court-martial
convening. authority who forwarded it to an-
other subordinate special court-martial con-
vening authority, a major, for appropriate
action. The major referred the charge for trial
by special court-martial. As the convening
authority was not superior in rank or com-
mand to the accuser, TJAG found that the
court was convened in violation of Article
23(b), U.C.M.J,, and set aside the finding and
sentence. Bloom, SPCM 1976/3761. See United
States v. La Grange, 1 C.M.A, 342, 3 C.M.R. 76
(1952); United States v. Kostes, 38 C.M.R. 512
(ABR 1967).

" 2. Change to Army Regulation 600—50. In
United States v. Courtney, 24 C.M.A. 280, 51

C.M.R. 796 (1976), the United States Court of
Military Appeals determined that equal pro-
tection of the law was violated by applying the
higher maximum punishment under an Arti-
cle 134 charge when the same conduct was
chargeable under Article 92, which carried a
lesser punishment, and there was no policy to
guide the accuser as to which article the
specification should be laid under.

At the request of the Criminal Law Divi-
sion, the Office of the Deputy Chief of Staff for
Personnel (DAPE-HRL) has published a mes-
sage change to AR 600-50, which because of
its importance is set out below in its entirety.

"R 160048Z JAN 77
UNCLAS
SUBJ: Interim Change to AR 600—50

A. AR 600—50, Standards of Conduct for DA
Personnel, April 1972, with Changes 2 and 3.~

1. Para 4-2a(7) is superseded to read: ‘(TXa)

Except as authorized by regulation or other
competent authority, military personnel will
not use, possess, sell, transfer, or introduce
into any military unit, base, station, post, ship,
or aircraft any dangerous drug. The term
‘dangerous drug’ means a non-narcotic drug
which is habit forming or has a potential for
abuse because of its stimulant, depressant, or
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hallucinogenic effect as defined by the Attor-
ney General of the United States as defined in
21 U.S.C. Section 801, et seq., and includes but
is not limited to: amphetamines, barbiturates,

‘lysergic acid diethylamide (LSD), mescalin, 4

methyl-2 demethoxyamphetamine (STP), psilo-

. cybin, psilocyn, phencyclidine (PCP) and die-
»methyl-triptamine (DMT). -

‘(b) As a matter of policy, a military person
who violates (a) above shall be charged only
under Article 92, Uniform Code of Military
Justice, and not under any other provision of
the Uniform Code of Military Justice.

(¢) As a matter of policy, the use, possession,
sale, transfer, or introduction into a military
unit, base, station, post, ship, or aircraft of
marihuana or any narcotic drug by military
personnel is chargeable only as a violation of
Article 134, Uniform Code of Military Justice.
The term ‘marihuana’ used in this paragraph
is defined in 21 U.S.C. Section 802(15) (1970).
The term ‘narcotic drug’ as used in this sec-
tion is defined in 21 U.S.C. Section 802(16)
(1970) and includes but is not limited to: her-
oin, cocaine, codeine, methadone, morphine,
and opium.’

2. The above change is effective immediately.”

J udiciary Notes
" US. Army Judiciary

Administrative N_oie
1. Staff Judge Advocate offices in the field are
reminded that when vacation proceedings »

. QUARTERLY COURT-MARTIAL
RATES PER 1000 AVERAGE STRENGTH
OCTOBER—DECEMBER 1976

General S.pecial Summary
CcM CcM CM
: NON-
BCD BCD
ARMY-WIDE 39 28 148 .- .56
CONUS Army Com- . ,
mands ' 24 37 157 68
OVERSEAS Army
Commands .87 .10 130 .33
USAREUR and Sev-
enth Army com- . R
mands .86 100 122 0 .37
Eighth US Army 14 14 148 .03
"US Army Japan - 24 — 24
Units in Hawaii .06 06 1.00 22
Units in Thailand — — — -
‘Units in Alaska - .22 22 - 2.80 43
Units in Panama/ ’
Canal Zone - .bb — 262 110

NOTE: Above figures represent geographical areas un-
der the jurisdiction of the commands and are based on
average number of personnel on duty within those
areas. " '

have been instituted pursuant to Article 72,
Uniform Code of Military Justice, in a general
or special (BCD) court-martial, an original and
two copies of the proceedings, together with
the vacating order, should be forwarded to the
Army Judiciary for inclusion in the court-
martial record file.

NON-JUDICIAL PUNISHMENT
QUARTERLY COURT-MARTIAL
RATES PER 1000 AVERAGE STRENGTH
OCTOBER-DECEMBER 1976

Quarterly
" Rates
ARMY-WIDE 50.68
CONUS Army Commands. 65.76
OVERSEAS Army Commands 40.97
USAREUR and Seventh Army Com-
mands 40.64
Eighth US Army 46.90
US Army Japan 11.46
Units in Hawaii _ - 51.01
Units in Thailand —
Units in Alaska 27.77
Units in Panama/Canal Zone 38.24

NOTE: Above figures represent geographical areas un-
der the jurisdiction of the commands and are based on
average number of personnel on duty within those
areas. : :
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International Affairs Section
International Affairs Division, OTJAG .

Decision by the Court of Military Appeals in
the Butler Case. Seaman B, U.S. Navy, was
placed in a Navy confinement facility in the
Philippines under court-martial charges alleg-
ing murder of a Philippine citizen. Charges
arising from the same incident were also pre-
ferred by the Philippine Government. Seaman
B petitioned the Court of Military Appeals for
release under a writ of Habeas Corpus. After
the Philippine trial commenced, the charges

drawn under the Uniform Code of Military-

Justice were dropped. Seaman B continued to
be held in U.S. confinement pursuant to the
custody provisions of the Philippine Base
Agreement. At the invitation of the Court of
Military Appeals dated 26 March 1976, TJIAG
directed that an Amicus Curiae brief be filed
on behalf of the Department of the Army with
respect to the subject case.

The issues specified in the Court of Military
Appeal’s invitation were:
a. May the United States detain the peti-
tioner by confinement in a stockade at its
Naval Base in the Philippines pursuant to
the Military Bases Agreement between the
United States and the Republic of the Phil-
ippines?
b. If so, what procedural remedies are avail-
able to the petitioner (and others ‘similarly
situated) to seek release from such confine-
ment pending call of his case for trial by the
Philippine Government?

c. Is the decision to confine the petitioner to
the stockade at the Naval Base in the Phil-

armed service persbnnel pending disposition
of foreign criminal charges.

b. The U.S. Army has provided in Chapter
17, AR 27-10, adequate procedural remedies
for persons confined in U.S. facilities await-
ing disposition of foreign criminal charges.
Such procedures require review of foreign
charges by the local Staff Judge Advocate
and provide for independent review of the
necessity for confinement by a military
magistrate.

c. The Army also set forth the position that
decisions to restrain service members solely

‘pursuant to self-executing custody provi-

sions of status of forces agreements are not
reviewable by the Court of Military Appeals
and therefore the petition should be dis-
missed.

‘On 21 January 1977, the Court of Military
Appeals dismissed the petition stating:

Because the petitioner no longer is being
held for trial by court-martial and because
the petitioner is being confined exclusively
pursuant to the provisions of a military
bases agreement between the Republic of
the Philippines and the United States it is,
by the Court, this 21st day of January 1977,

ORDERED:

That the Petition for Writ of Habeas Corpus
or Other Extraordinary Relief be; and the
same is, hereby dismissed.

It is significant to note that, by implication,

ippines pursuant to the Military Bases
Agreement reviewable by the Court?
[C.M.ALL

In response to these issues the Army sub-

mitted an Amicus brief indicating in sub-
stance that:

a. The custody provisions of Status of Forces

Treaties and executive agreements entered
into by the U.S. pursuant to specific treaty -

provisions provide authority for restraints
including confinement, if necessary, of

the Court recognizes the right of the services
to confine service personnel subject to the
exercise of foreign criminal jurisdiction in a -~
U.S. confinement facility pursuant to the cus-
tody provisions of a status of forces agreement
or similar international agreement (see Chap-
ter 17, AR 27-10). Further, the Court impliedly
acknowledges by its dismissal of petitioner's
plea for relief (as opposed to denying such
plea) its lack of jurisdiction when confinement
is based exclusively on such custody provi-
sions.
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Intemationél Society for Military Law and the Law of War

The International Society for Military Law
and the Law of War recently announced that
the second volume of its proceedings from its
VIth International Congress at the Hague has
been printed and may now be ordered. This
second volume concerns “the enforcement of
certain penalties applicable to military person-
nel”, and contains the presentations and re-
ports made on the subject at the Congress.
‘These presentations were made by military
jurists from many of. the forty-five different
countries which are now represented in the
Society, and the book provides an interesting
and valuable collection of material on compar-
ative military penal law. The book is available
at a reduced price of $19.00 to members. Mem-
bership -may be obtained by applying to the

Permanent Correspondent of the Society at
Charlottesville, Virginia:

Major James Burger
- Permanent Correspondent
International Society for Military Law
and the Law of War
Post Office Box 1903
Charlottesville, Virginia 22903 -

Membership dues are $3.00 per year, and
members may subscribe to the Society’s Re-
view, which is published two times a year for
$8.50 per year. The dues, subscription fees for
the Review, and payments for the Proceedings
of the Congresses may be sent by checks made
out to the Society and malled to the Perma-
nent Correspondent.

Partlclpatlon in Law Day Observances

Each year “Law Day” is observed through-
out the country as a means of providing an
opportunity to rededicate ourselves to the
ideals of equality and justice under the law
and to reaffirm our respect for the legal sys-
tem. Increased part1c1patlon in Law Day ob-
servances is encouraged with respect to non-
attorney personnel in local legal sections and
offices. To facilitate such non-attorney partici-
pation, Law Day co-chairpersons should be

appointed to represent the enlisted legal sec-
tions and .the legal secretaries and to serve
along with the attorney Law Day chairperson
in coordinating local office activities in cele-
bration of Law Day. Law Day activities should
incorporate all legal personnel in the various
Law Day events and allow all those who make
the law function on a daily basis the opportu-
nity to observe ‘and part1c1pate in its annual
observance.

Reserve Affairs Section
Reserve Affairs, TJAGSA

Headquarters IX ‘Corps Participates in

Training Exercise. Headquarters (HQ) IX’

Corps recently participated in exercise Tropic
Lightning 1-77 conducted at Schofield Bar-
racks, Hawaii. A unit unique in the Army
today, HQ 1X Corps is composed of active duty
and reserve augmentation elements. The bulk

of the SJA section, headed by Colonel Shuichi .

Miyasaki, is reservists who normally meet at
Fort De Russy, Waikiki. The ‘other JAG re-
servists accompanying Colonel Miyasaki as

players in the exercise were Major Wesley F.
Fong, deputy SJA/Chief Military Justice, Ma-
jor Earle A. Partington, Chief, Administrative
Law, and Captain Frank Yap, Chiefof Claims.
Captain Glenn. S. Hara, the active Army SJA
representative from Camp Zama, Japan,
served as Chief, International Law. Lieuten-
ant Colonel George W. Y. Yim had his hands
full as the controller who responded for var-
ious subordinate, lateral, and superior HQ’s
during the exercise. Administrative support




was_supervised by SGM John Tolentino and
provided by SP5 William Campbell and SP5
Ronald Sakata.

The participation of personnel representing
almost a dozen other active duty and reserve
units from various locations in Far East, Ha-
waii and CONUS added realism to problem
play based on a simulated East Asia battle
scenario. The inclusion of a fictional Corps
Support Command (COSCOM), in addition to
three divisions, as part of the exercise proved
to be a valuable learning experience as it
added to the complexity of the allocation of
legal resources in the Corps area. In particu-

DA Pam 27-50-51

lar, experience in planning for and utilization
of JAG Service Organizations teams was
greatly increased over prior exercises due to
the inclusion of a COSCOM. Besides partici-
pating in the development of a staff estimate

‘to support an offensive action, the section also

responded to staff and controller input of legal
problems covering a broad array of issues.

By the end of the exercise, the members of
SJA, HQ IX Corps, agreed with the other staff
members of HQ IX Corps that the exercise
purposes of sharpening skills, raising levels of
unit efficiency and operations coordmatlon
had been achieved. :

JAG School Notes

1. Colonel Murray Appointed Dean at St.
Louis University Law School. Professor of
Law and Colonel (Ret.) John F. T. Murray has
been appointed Dean at the St. Louis - Univer-
sity Law School. Colonel Murray served as
Commandant of The Judge Advocate Gen-
eral’s School from 1961 through 1964.

2. Recent UJAGSA Visitors. Major General
and Mrs. Lawrence H. Williams visited
TJAGSA on 16-17 December. General Wil-
liams was the guest speaker at the graduation
of the 82d Basic Class. Mr. and Mrs. William
D. Clark, Deputy Assistant Secretary of the
Army (RA) visited the School on 10-12 Janu-
ary.

3. 82d Basic Class Graduates. Major General
Williams presented diplomas to TJAGSA’s 82d
Basic Class at their graduation ceremony on
17 December 1976. Captain Richard B. Liss
(the Distinguished Graduate) won the Ameri-
can Bar Association Award for Professional-
Merit for the highest overall class standing.
Captain Landon P. Snell III (Commandant’s

List) was awarded the United States Court of
Military Appeals Judge Paul W. Brosman
Award for the highest standing in criminal
law. Captain Jonathan P. Tomes (Comman-
dant’s List) received the Judge Advocates As-
sociation Award for Achievement for the high-
est standmg in admlmstratlve and civil law.

Captain Stephen R. Kruft (Honor Graduate)
earned the Foundation of the Federal Bar As-
sociation Award for Distinguished Ac-

. complishment for the highest standing in pro-

curement law. Captain James R. Garner ac-
quired The Judge Advocate General’s School
Award for Distinguished Accomplishment for
the highest standing in international law.

The other Honor Graduates were Captains
Blair, Boren, Clary and Strecker. Eleven other
Captains made the Commandant’s List.

4. 1st Claims Course Success. TJAGSA’s 1st
Claims Course, 17-20 January 1977, provided
installation level claims officers with knowl-
edge of recent developments in military
claims. Colonel Germain P. Boyle, Chief, U.S.
Army Claims Service, addressed the course on
the role of the U.S. Army Claim Service in
administering the Army claims system and
assisting claims officers. Mr. Jabez W. Loane,
Chief, Foreign Claims Branch, U.S. Army
Claims Service, discussed the problems faced
by the claims officer in processing claims aris-
ing overseas. Major James C. Gleason, Chief,
Tort Branch, Litigation Division, OTJAG, ex-
plained the relationship between the Tort
Branch and installation claims officers. Mr.
Joseph H. Rouse, Chief, General Claims Divi-
sion, U.S. Army Claims Service, participated
in the Federal Tort Claims Act.seminar.

v
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The School plans to offer the 2d Claims
Course in 1978.

5. Captain Lederer Nominated for Fulbright
Lectureship. Captain Frederic 1. Lederer, As-
sociate Professor of Law, The Judge Advocate
General’s School, US Army, and Lecturer-in-
Law of the University of Virginia, has been
nominated for a Fulbright-Hays Lectureship
in Germany by the Council for International
Exchange of Scholars. If Captain Lederer is
ultimately successful in the remaining compe-
tition, he will spend one year in Germany on
the law faculty of a German university. Cap-
tain Lederer has been a member of the JAG
School faculty for the past three years and a
University Lecturer since 1975. He received

his J.D. from Columbia Law School, and his.-
LL.M from the University of Virginia. He is
currently working on his S.J.D. at the Univer-
sity of Virginia. Captain Lederer is apparently
the first Army officer on active duty ever to be
nominated for a Fulbright Lectureship.

6. Post Information Collection. TTAGSA
would like to solicit informational material
about posts and other installations worldwide.
The information will be used to assist students
and faculty members being reassigned. Please
forward informational packets or books to
Transportation Officer, The Judge Advocate
General’s School, U.S. Army, Charlottesville,
Virginia 22901.

CLE News

1. Mandatory CLE Credit for 1976 JAG
Conference. Minnesota, Wisconsin and Iowa
have certified portions of the 1976 Judge Ad-
vocate General's Worldwide Conference for
mandatory continuing legal education credit
as follows:

Address by Mr. Rex Lee  October 12,1976 1 hour

Environmental Impaect October 13, 1976 .5 hours
Statement

Antideficiency Act Vio-  October 14, 1976 .5 hours
lations

Address by the Honora- October 14, 1976 1 hour
ble Richard H. Wiley

Each afternoon seminar 1 hour

Requests for mandatory continuing legal
education credit should be addressed to the
appropriate agency in each state.

2. ABA Code of Professional Responsibility
Available. TJAGSA currently furnishes the
ABA Code of Professional Responsibility and
Code of Judicial Conduct to each member of
the Basic Course, Advanced Course, Criminal
Trial Advocacy Course, Defense Trial Advo-
cacy Course, and Military Judge Course. Addi-
tional copies of the American Bar Association
Code of Professional Responsibility and Code
of Judicial Conduct are available from the
American Bar Association, 1155 East 60th
Street, Chicago, Illinois 60637, at a cost of $.50
each. ‘

3. 1977 Conference on Military Law for
Legal Educators. The Conference to take
place at The Judge Advocate General's School
Wednesday, June 1st, through Friday, June
3d, is intended to allow law professors teach-
ing military law or subjects with topics com-
mon to military practice to meet to exchange
views and teaching methods. '

Further information can be obtained from
Captain Frederic Lederer, Criminal Law Divi-
sion, The Judge Advocate General’s School,
U.S. Army, Charlottesville, Virginia 22901,
804-293 4730.

4. Mandatory Continuing Legal Education—
Status Report (1 Aug 76). Four states, Min-
nesota, Iowa, Wisconsin, and Washington,
have adopted rules concerning mandatory
continuing legal education. The first three of
these states’ rules prescribe 15 hours per year
and each make provisions for non-resident
courses. Seven states have rules which are
waiting court or bar study or final action.
Those states are California, Kansas, Mary-
land, New Mexico, North Dakota, Utah, and
Virginia. Rules are either under study or wait-
ing committee action in Alabama, Arkansas,
Arizona, Colorado, Georgia, Illinois, Louisiana,
Michigan, Missouri, New Hampshire, North
Carolina, Ohio, Oregon, South Carolina and
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Texas. The remaining states and the District
of Columbia have taken no action concerning
mandatory continuing legal education, except
for the state of Idaho, which rejected CLE at
the Mid-Year Meeting of the Idaho Bar Asso-
ciation.

5. TJAGSA Courses.

April 4-8: 16th Federal Labor Relations
Course (5F-F22),

April 4-8: 3d Law of War Instructor Course
(6F-F42).

April 11-15: 32d Semor Officer Legal Onen-
tation Course (bF-F1).

April 11-22: 70th Procurement Attorneys
Course (5F-F10).

April 18-20: 1st Government Information
Practices (5F—F28)

April 18-21: 2d Defense Trial Advocacy
Course (5F-F34). '

May 2-4: 1st Negotiations Course (5F—F14).,_

May 2-6: 7th Staff Judge Advocate Orienta-
tion Course (Selection by The Judge Advocate
General) (5F-F52).

May 9-13: 4th Management for M]lltary
Lawyers Course (5F-F51).

May 9-20: 2d Military J ustlce I Course (5F—:

F30).

May 16-20: 3d Crlmmal Trlal Advocacy
Course (5F-F32). :

May 16-27: 1st International Law I Course

(6F-F41).

May 31-June 3: 6th Env1ronmental Law_

Course (5F-F27),

June 6-10: Military Law Instructors Semi-
nar.*

June 6-10; 4th Law of War Instructors
Course (5F-F42).

June 13-17: 33d Senior Officer Legal Orien-
tation Course (5F-F1).

June 20-July 1: USA Reserve School BOAC
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- and CGSC (Criminal Law, Phase II Resident/

Nonresident Instruction) (5-27-C23). .
July 11-22: 12th Civil Law Course (5F=F21).

July 11—29 16th Military Judge Course (5F-—
F33).

July 25-August 5 st Procurement Attor—
neys’ Course (5F—F10) ‘

August 1-5: 34th Senior Officer Legal Orien-
tation Course (5F-F1).

August 1-12; NCO Advanced Phase I1
(71D50).

August 8-12: 7th Law Office Management
Course (TA-T134A).

August 8-October 7: 84th Judge Advocate
Officer Basic Course (5-27-C20).

- August 22-May 1978: 26th Judge Advocate
Officer Advanced Course (5-27-C22).

‘August 29-September 2: 16th Federal Laborf
Relations Course (5F—F22)

September 12—16 35th Senior Ofﬁcer Legal
Orientation Course (5F—F1)

September 19-30: 72d Procurement. Attor-.
neys’ Course (5F-F10).

*Tentative -

6. TJAGSA Course Prerequisites and Sub-
stantive Content. This list of courses is in
numerical order by course number.

PROCUREMENT ATTORNEYS’ COURSE
(5F-F10)

Length: 2 weeks.

Purpose: To provide basic instruction in the
legal aspects of government procurement at
the installation level. Completion of this
course also fulfills one-half of the require-
ments of Phase VI of the nonresident/resident
Judge Advocate Officer Advanced Course and
covers one-half of the material presented in-
the USAR Sehool Judge Advocate Officer Ad-
vanced Course (BOAC) ADT Phase VI. - :

Prerequisites: Active duty or reserve compo-
nent military attorney or appropriate civilian
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attorney employed by the United States Gov-
ernment with 6 months or less procurement
expenence

Security clearance required: None.

Substantive Content: Basic legal concepts re-
garding the authority of the government and
its personnel to enter-into contracts; contract
formation (formal advertising and negotia-
tion), including appropriations, basic contract
types, service contracts, and socio-economic
policies; contract performance, including modi-
fications; dlsputes, mcludmg remedies and ap-
peals

'NEGOTIATIONS COURSE
(5F-F14)

Length: 2% days.

Purpose: The Negotiations Course is designed
to develop advanced understanding of the ne-
gotiated competitive procurement method.
The course focuses:on the attorney’s rule in
negotiating competitive procurement includ-
ing; (1) when and how to use this method (2)
development of source selection criteria (3)
source selection evaluation process (4) compet-
itive range (5) oral and written dlscussmns
and (6) techniques.

Prereqmsnes. Active duty or reserve compo-
nent military attorney, civilian attorney or
appropriate person employed by the United
States Government, with at least one year,
but not more than five years, of procurement
experience. Applicants must have successfully
completed the Procurement Attorneys’ Course
(5F—F10) or equivalent.

Secunty clearance requlred None

Substantive Content: The course will focus on
solicitation and award by negotiation includ-
ing ‘selection of the procurement method, use
of the negotiation process in the ‘development
of source selection, discussion and techniques.

FEDERAL LABOR RELATIONS COURSE
(5F-F22)

Length: 4% days.

Purpose: To provide a basic knowlédge of

personnel law pertaining to civilian employ-
ees, and labor-management relations.

Prerequisites: Active duty or reserve compo-
nent military attorney or appropriate civilian
attorney employed by the United States Gov-
ernment. A reserve officer must have com-
pleted the Judge Advocate Officer Advanced
Course. Although appropriate for a reservist,
enrollment is not recommended unless the
individual is working in the area covered by
the course. The student is expected to have
experience in the subject area or have at-
tended the Basic or Advance Course.

Security clearance required: None.

Substantive Content: Law of Federal Employ-
ment: Hiring, promotion and discharge of em-
ployees under the FPM and CPR; role of the
Civil Service' Commission; procedures for
grievances, appeals and adverse actions; per-
sonal rights of employees; and equal employ-
ment opportunity complaints.

Federal Labor-Management Relations:
Rights and duties of management and labor
under Executive Order 11491, as amended,
and DoD Directive 1426.1; representation ac-
tivities; negotiation of labor contracts; unfair
labor practice complaints; administration of
labor contracts and procedures for arbltratlon
of grlevances

Government Contractors An overvnew of
the responsibility of military officials when
government contractors experience labor dis-
putes. :

ENVIRONMENTAL LAW COURSE
(5F-F27)

Length: 3%4 days..

Purpose: To provide instruction in the basic
principles of environmental law as they affect
federal mstallatlons and act1v1t1es

Prereqmsltes Actwe duty or reserve compo-v
nent military lawyer or appropriate civilian
attorney employed by the United States Gov-
ernment. A reserve officer must have com-
pleted the Judge Advocate Officer Basic
Course.
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Security clearance required: None.

Substantive Content: Basic principles of envi-

ronmental law as it applies to military instal-

lations, including the National Environmental
Policy Act and its requirement for preparation
of environmental impact statements, the
Clean Air Act, and the Federal Water Pollu-
tion Control Act. The course also includes a
brief discussion of other environmental laws
and the roles of the Environmental Protection
Agency and.the Army Corps of Engineers in
environmental regulation.

GOVERNMENT INFORMATION
PRACTICES COURSE
(5F-F28)

, Length: 21% days.

Purpose: . To provide bééic knowledge of the
requirements of the Freedom of Information
Act and the Privacy Act. .

Prerequisites: Active duty or reserve compo-
nent ‘military lawyer or appropriate civilian
attorney employed by the United States Gov-
ernment. A reserve officer must have .com-
pleted the Judge Advocate Officer Basic
Course.

Security 'clea'rance required: None.

Substantive Content: The disclosure. require-
ments of the Freedom of Information Act; the
exemptions from disclosure and their inter-
pretation' by the federal courts; the restric-
tions on the collection, maintenance, and dis-
semination of personal information imposed
by the Privacy Act; the relationship between
the two Acts and their implementation by the
Army.

MILITARY JUSTICE I COURSE -
(5F-F30)

Length: 2 weeks.

Purpose: To provide a working knowledge of
the duties and responsibilities of field grade
Judge Advocate General’s Corps officers in the
area of military criminal law ‘and trial advo-
cacy. This course is specifically designed to

fulfill’ approximately one-half of the require-
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ments of Phase II of the nonresident/resident
Judge Advocate Officer Advanced Course. It
also covers approx1mate1y one-half of the ‘ma-
terials presented in the USAR School Judge
Advocate Officer Advanced Course (BOAC)
ADT Phase II. :

Prerequisites: Active duty or reserve compo-
nent military attorney, 02-04. Although appro-
priate for active duty personnel, enrollment is
not recommended unless the individual is
working toward completion of the Advanced
Course by correspondence

Securlty clearance required: None.

Substantive Content: The source and nature
of court-martial jurisdiction, habeas corpus,
and the service connection requirement, com-
mon law evidence, constitutional evndence,.
and military due process, military crimes, topi-
cal aspects of current military law

CRIMINAL TRIAL ADVOCACY COURSE
(5 F- F32) ’

Length: 4% days

Purpose: To lmp'rove and pohsh the experi-
enced trial attorney’s a.dvocacy skills.

Prereqmsnes Active duty mllltary attomey
certified as counsel under Article 275(2),
U.C.MJ., with at least six months experlence
as a trial attorney. - ‘

Subslanuve Content: Intenswe mstructlon in
trial practice to mclude problems confrontmg‘
trial and defense counsel from pretrial 1nvest1-‘
gation through appellate rewew

DEFENSE TRIAL ADVOCACY COURSE )
(5F-F34)

Length 45 days

Purpose To 1mprove and pohsh the expen—
enced trial attorney’s defense advocacy skills.

Prerequisites: Active' duty military attorney
certified as counsel under Article 27b(2),
U.C.MJ., with 6-12 months’ experience as a
trial attorney and with present or prospective
immediate assignment as a defense counsel at
the trial level.
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'Securlty clearance requlred None.

Substamlve Content Conference, panel dis-
cussions, seminars, and videotape exercises
cover military criminal law substantive and
procedural topics. Evidence, professional re-
sponsibility, the role and duties of a defense
counsel, extraordinary writs, and trial advo-
cacy are 1ncluded to prov1de polish to defense
advocates

INTERNATIONAL LAW II COURSE
| (5F-F41)

Length: 2 weeks.

Purpose: To provide familiarization with the
law of war including customary and conven-
tional (Hague and Geneva Conventions) laws,
and the national and international legal rules
affecting military operations during times of

peace, of armed conflict and  of occupation. .

This course fulfills approximately one-third of
the requirements of Phase II of the nonresi-
dent/resident Judge Advocate Office Advanced
Course. It also covers approx1mately one-third
of the materials presented in the USAR
School Judge Advocate Officer Advanced
Course (BOAC) ADT Phase IL.

Prerequisites: Active duty or reserve compo-
nent military attorney, 02-04, or appropriate
civilian attorney employed by the United
States Government. Enroliment of active duty
personnel is not recommended unless the indi-
vidual is" working toward completion of the
Advanced Course by correspondence.

Security clearance required: None.

Substantive Content: International customs
and treaty rules affecting the conduct of
United States Military Forces in military op-
erations in all levels of hostilities; the Hague
and Geneva Conventions and their application
in military operations and missions, to include
problems on handling of war crimes, control of
civilians and Article 5 tribunals for the classi-
fication of prisoners of war; the international
rules of jurisdiction, jurisdictional arrange-
‘ments, status of forces agreements, foreign
claims operations, procurement in military op-
erations, and the Posse Comitatus Act.

" LAW OF WAR INSTRUCTOR COURSE
(SF-F42)

Length 41/2 days.

Purpose: To prepare officers to present Law
of War instruction by providing basic knowl-
edge of the law of war and working knowledge
of the method of instruction skills necessary
for the presentation of effective instruction.

Prerequisites: Active duty or reserve compo-
nent military attorney or appropriate civilian
attorney employed by the Department of De-
fense, and officers with command experience
who are assigned the responsibility of present-
ing formal instruction in the Geneva Conven-
tions of 1949 and Hague Convention No. IV of
1907. The attorney and the officer with com-
mand experience must attend the course as a
teaching team.

Security clearance required: None.

Substantive Content: International customs
and treaty rules affecting the conduct of
United States forces in military operations in |
all levels of hostilities; the Hague and Geneva
Conventions and their application in military
operations and missions, to include problems
on reporting and investigation of war crimes,
treatment and control of civilians, and the
treatment and classification of prisoners of
war. Special emphasis is placed on the prepa-
ration of lesson plans, methods of instruction,
and appropriate use of training materials
available for law of war instruction. Participa-
tion in team teaching exercises is required.

MANAGEMENT FOR MILITARY LAWYERS
COURSE
(SF-F31)

" Length: 414 days.

Purpose: To provide military lawyers with
basic concepts of military law office manage-
ment and superwswn

Prereqmsnes Active duty military attorney
Security _c]earance required: None.

Substantive Content: Army managefnent
principles and policies, management theory




and practice, formal and informal organiza-
tions, motivational management styles, com-
munication, and civilian law office manage-
ment techniques. A review of JAGC personnel
management.

STAFF JUDGE ADVOCATE ORIENTATION
: COURSE '
(5F-F52)

Length: 415 days.

Purpose: To inform newly assigned staff
judge advocates of current trends and devel-
opments in all areas of military law.

Prerequisites: Active duty field grade Army
judge advocate whose actual or anticipated
assignment is as a staff judge advocate or

_deputy staff judge advocate or a command

with general court-martial jurisdiction. Selec-
tion for attendance is by The Judge Advocate
General.

Security clearance required: None.

Substantive Content: Major problem areas
and new developments in military justice, ad-
ministrative and civil law, procurement, and
international law.

7. Civilian Sponsored CLE Courses
. APRIL
'8-6: NCDA, Institute on Prosecutionkof Crime Against
Person, Denver, CO. Contact: National College of Dis-

trict Attorneys, College of Law, Univ. of Houston, Hous-
ton, TX 77004. Phone: 713-749-1571. .

5-7: LEI, Paralegal Workshop, Washington, DC. Con-
tact: Legal Education Institute, ATTN: Training Opera-

- tions, BT, US Civil Service Commission, 1900 E St. NW,

Washington, DC 20415. Phone: 202-254-3483. Cost: $200.

5-7: Federal Publications, Medical Malpractice, New
Orleans, LA. Contact: Seminar Division, Federal Publi-
cations Ine., 1725 K St. NW, Washington, DC 20006.
Phone: 202-337-7000. Cost: $425.

6-8: National Security Industrial Association—Fed-
eral Publications, Practical Negotiation of Government
Contracts, Sheraton National, Arlington, VA. Contact:
Seminar Division, Federal Publieations Inc., 1725 K St.
NW, Washington, DC 20006. Phone: 202-337-7000. Cost:
$425

6-8: Loyola Univ. School of Law-Federal Publlcatlons,
Competmg for Contracts, Holiday Inn, Golden Gateway,
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San Francisco, CA. Contact: Seminar Division, Federal
Publications Inc., 1725 K St. NW, Washmgton DC 20006
Phone: 202—337-—7000 Cost: $425 :

6-9: National Clearinghouse for Criminal Justice

. Planning and Architecture—LEAA, Progress in Crimi-

nal Justice—By Whose Standards? [emerging criminal
justice standards; programs and facilities for law en-
forcement, courts, ecorrections, and juvenile justice; ap-
plication of new standards in pilot projects], Fairmont
Hotel, New Orleans, LA. Contact: Symposium Coordina-
tor, Conferences and Institutes, 116 Illini Hall,- Cham-
paign, IL 61820. .

11-15: George Washington Univ., Cost Reimburse-
ment Contracting, George Washington Univ., Washing-
ton, DC. Contact: Government Contractd Program,
George Washington Univ., 2000 H St. NW, Washington,
DC 20052. Phone: 202-676-6815. Cost: $450

12-14: Federal Publications, Prachcal Labor Law,

New Orleans, LA. Contact: Seminar Division, Federal

Publications Inc., 1725 K St. NW, Washington, DC 20006.
Phone; 202-337-7000. Cost: $425.

13-16: Federal Publications, Government Architect—
Engineer Contracting, San Diego, CA. Contact: Seminar
Division, Federal Publications Inc.,, 1725 K St. NW,
Washington, DC 20006. Phone: 202-337-7000. Cost: $425.

. 16-17: National College of Criminal Defense Lawyers
and Public Defenders, Advanced Evidence, Buffalo, NY.
Contact: Registrar, NCCDLPD, Bates College of Law,
Univ. of Houston, 4800 Ca]houn Blvd Houston, TX
77004. v

17-20: NCDA, Pretrial Problems, Phoenix, AZ. Con-
tact: National College of District Attorneys, College of
Law, Univ. of Houston, Houston TX 77004. Phone: 713-
749-1571.

17-22: National College of the State Judiciary, Crimi-
nal Evidence—Specialty, Univ, of Nevada, Reno, NV.
Contact: National College of the State Judiciary, Univ.
of Nevada, Reno. NV 89557. Ohone: 702-784-6747.

17-22: National College:of the State Judiciary, Court
Management—Specialty, Univ. of Nevada, Reno, NV.
Contact: National College of the State Judiciary, Univ.
of Nevada, Reno, NV 89557. Phone: 702-784-6747.

18-22: Federal Publications, The Skills of Contract
Administration, Washirigton, DC. Contact: Seminar Di-
vision, Federal Publications Ine., 1725 K St. NW, Wash-
ington, DC 20006. Phone: 202-337-7000. Cost: $550.

19-1 May: ABA Standing Committee on Environmen-
tal Law, Natlona] Conference of the Environment, Sher-
aton Conference, Reston, VA.

- 20-21: LEI Preparation of thlgat,lon Reports Seml-
nar, Washington, DC. Contact: Legal Education Insti-
tute, ATTN: Training Operations, BT, US Civil Service
Commission, 1900 E St. NW, Washmgton, DC 20415.
Phone: 202-254-3483. Cost: $200.
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21-23: ABA National Institute,'l';‘ederal Rules of Evi-
dence and RESPA, Contemporary Hotél, Orlando, FL. -

- 25-27: Federal Publications, Renegotiation of Govern-
ment Contracts, San Francisco, CA. Contact: Seminar
Division, Federal Publications Inec., 1726 K St. NW,
Washmgton "DC 20006. Phone '202-387-7000. Cost: $475.

) 29—30 FBA, Federsl Tnal Practlce, Hyatt " Regency
Washington, Washington, DC. Contact: FBA, 1816 H St.
NW, Washmgton DC 20006, Phone 202-638—0252

MAY

2-4: Federal Publications, Government Contract
Costs, Washington, DC. Contact: Seminar Division, Fed-
eral Publications Inc.; 1725 K St. NW, Washmgton, DC
20006 Phone 202—337-7000 Cost 5425

. 36 Federal Pubhcatlons, Practical Labor Law, "Chi-
/cago, IL. Contact: Seminar Dlvmon, Federal .Publica-
tions Inc., 1725 K St. NW, Washlngton, DC 20006 Phone:
202-337-7000. Cost- $425

6-T: ALI—ABA Const,ructlon Contractmg in the Mld-
dle East: Problems and Solutions, San Francisco, CA.
Contact: Director, Courses of Study, ALI-ABA Commit-
‘tee on Continuing Professional Education, 40256 Chest-
nut St., Philadelphia, PA 18104. Phone: 216-387-3000. .,

9-11: Federal Publications, Changes in Government
Contracts, Washington, DC. Contact: Seminar Division,
Federal Publications Inc., 1725 K St. NW, Washington,
DC 20006. Phone: 202-337-7000. Cost: $425. -

10-12: LEI, Seminar for Attorney-Managers, Wash-
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ington, DC. Contact: Legal Education Institute, ATTN: -

Training Operations, BT, US Civil Service Commission,
1900 E St. NW, Washington, DC 20415. Phone: 202-254-
3483, Cost: $260.

12-13: :Federal Publications, Termma.tlons of Govern-
ments Contracts, Washington, DC. Contact: Seminar
Division, Federal Publications Inc., 1725 K St. NW,

. Washington, DC 20006. Phone: 202-337-7000. Cost: $3560.

13-14: ICLE, 28th Annual Advocacy Institute (lec-
tures and trial demonstrations—the 1977 theme is “per-
suasion: The Key to Success in Trial!”}], Univ. of Michi-

gan,’Ann Arnor, MI. Contact: ICLE, Hutchins Hall, Ann
Arbor, MI 48109. Phone: 813-764-0533. Cost: $90.

16-18: George Washington Univ.-Federal Publications,
Equal Employment Claims & Litigation, Washington,
DC. Contact: Seminar Division, Federal Publications
Inc., 1725 K St. NW, Washington, DC 20006. Phone 202-
33'7—7000 Cost: $425.

16—18 Federal Publications Procurement for Lawyers
San Francisco, CA. Contact: Semindr Division, Federal
Publications Inec., 1725 K St. NW, Washington, DC 20006.
Phone: 202-337-7000. Cost: $425.

17-20; American Law Institute, Annual Meeting, The
Mayflower, Washington, DC.

17-20; Federal Publications, Fundamentals of Govern-
ment Contracts, San Francisco, CA. Contact: Seminar
Division, Federal Publications Inc., 1725 K St. NW,
Washmgton, DC 20006. Phone 202-337-7000. Cost '$500.

19-20;: FBA, Equal Employment Conference, Hyatt
Regency Washington, Washington, DC. Contact: FBA,
1816 H St. NW, Washington, DC 20006. Phone: 202—
638 0252. o

23-25: George Washmgton Umv Patents and Techm-
cal Data [procurement aspects of patents and technical
data in government contracting], George Washington
Univ., Washington, DC. Contact: Government Contracts
Program, George Washington Univ., 2000 H St. NW,
Washington, DC 20052. Phone: 202-676-6815. Cost: $400.

23-26: Federal Publications, Medical Malpractice,
Berkeley, CA. Contact: Seminar Division, Federal Publi-
cations Inc., 17256 K St. NW, Washington, DC 20006.
Phone: 202-337-7000. Cost: $425.

24-26: LEI, Institute for New Government Attorneys,
Washington, DC. Contact: Legal Education Institute,
ATTN: Training Operations, BT, US Civil Service Com-

" mission, 1900 E St. NW, Washington, DC 20415. Phone

202-254-3483. Cost $200.

25-17: Federal Publications, Government Contract
Costs, Seattle, WA. Contact: Seminar Division, Federal
Publications Inc., 1725 K St. NW, Washington, DC 20006.
Phone: 202-3237-7000. Cost: $425.

JAGC Persounel Section
PP&TO, OTJAG. . |

1. Reforger 76 After Action Report. The
after action report concerning participation by
JAGC personnel assigned to the 101st Air-
borne Division (Air Assault) in Reforger 76 is
on file in the Personnel, Plans, and Training
Office, OTJAG. The report will be invaluable
to SJA personnel participating in similar exer-

cises in the future. A copy of the report will be
furnished to interested staff judge advocates
upon request ’

2. West Point Assignments. There will be
assig'nmentS'available at the United States
Military Academy this summer. Interested ca-




Pedar C. Wold

27

reer officers. who have completed their over-
seas tour or two years in the continental
United States may apply.

3. PCS Moves. A permanent change of station
(PCS) move to a continental United States
location, other than for separation, carries an
automatic one year service obligation at the
new duty station (para. 3-75a(2Xd), AR 635-
100). o

PCS to an overseas location incurs an obli-
gation to complete the current prescribed tour
for the area of assignment as specified in AR
614-30, unless the officer is released voluntar-
ily from active duty or separated under poli-
cies prescribed in paragraph 3-76a(2)a) of AR
635-100. Officers serving on an unaccompa-
nied overseas tour must serve twelve months
before retiring. On an accompanied overseas
tour, five-sixth’ of the prescribed tour length
must be completed before retirement (Chapter
4, AR 635-100). However, these service obliga-
tions do not apply to non-Regular Army offi-

5. Assignments. ‘ \

—_—
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cers who apply for voluntary retirement in
conjunction with release from active ‘duty un-
der the provisions of Chapter 3 of AR 635-100.

If an officer does not desire to accept a PCS-
incurred service obligation, he may within
thirty days after receiving alert or assignment
instructions, exercise their option to resign,
retire or request release from active duty,
providing he has no other service obligations
(pura. 3-75b or 4-18¢, AR 635-100).

4. Short Courses. Northwestern University
School of Law will again conduct short courses
for defense lawyers and for prosecuting attor-
neys. The defense lawyers course will be held
from 27 June through 1 July 1977. The prose-
cutors course will be held from 1-5 August
1977. Funds are available for the courses;
however, the TDY must be funded by the
commands. Names must be submitted to this
office for the defense course by 27 May, and
for the prosecutors course by 1 July 1977.

COLONELS

) ] APPROX
NAME FROM . TO DATE
Robert B. Clarke OTJAG ; USALSA Jan 17
Joseph Conboy USA CAC Ft Leavenworth HQ USAREUR Jul 77
Frank Dorsey’ USALSA w/dy 6th USA USA Claims Sve Apr 17
Pres of SF ‘ Ft Meade, MD ’
William R. Laray USALSA OTJAG Jan 77
Richard McNealy USAWC OTIAG Jun 77
Arnold Melnick - “USAREUR OTJAG Jul 77
LIEUTENANT COLONELS
Thomas R. Cuthbert Command & General Staff OTJAG - Jul 77
College Stu Det
Raymond C. McRorie XVI11 ABN Corps Ft 25th Inf Div - Jan T7
: . : Bragg, NC .
Thomas E. Murdock OTJAG | : USALSA Jan 77 -
Thomas Rankin USATC Ft Jackson, SC . Walter Reed AMC Jun 77
Carroll J. Tichenor Command & Genera! Staff OTJAG Jul 77
College Stu Det : .
256th Inf Div Fitzsimons Army "Mar 7T

Medical Ctr
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William Heaston
Walter E. Herkenhoff

Malcolm Magers ,
Robert H, McNeill, II
Gordon F, Rohn

Lewis I, Thompson
Anthony L. Wagner

John §. Armstrong
Alfred F. Arquilla
Richard J. Ashby

Michael J. Brawley
Richard A. Canatela
Grifton E, Carden
Roy D, Carlton

Vietor §, Carter, Jr.
William [, Cheatham

Andrew J. Chwalibog
Joseph F., Cirallj, Jr.
Ferdinang D. Clervi

Joe A, Cole

Dayton M. Cramer

Patrick F. Crow
John J, Dieguardj

David R. Dowel]
Brooks §, Doyle

Dduglas P. Franklin
Peter w. Garretson

Pitzhugh L. Godwin, Jr.

James F., Grave]le
William R, Hagan
Michael_ G. Hayden

Lance K. Hiltbrang
Larry B, Horton

John R. Howe]]
Arthur [, Hunt -
Craig C. J acobsen -
Robert B, Kirby )
Thomas M, Kullman
Jerome [, Lemberger
Michse] Marchand
Daviqd o, Markert

MAJORS

USMa
Us Army Japan

TJAGSA

OTJAG
Atlantje Cmd

"N orfolk, VA

25th Adv (15
25th Adv Cls

CAPTAINS

'25th Adv Cjs
25th Adv Clan

' USALSA

Kaiser

 %5th Ady Cls

USAG Fy Sheridan, IL
25th Adv Clg

2nd Inf Diy

25th Ady Cls

25th Ady Cls

25th Adv Cls
25th Adv Cls
26th Adv Cls

. 25th Adv Cls
25th Advy Cls

 25th Adv Cls

oreg

+26th Ady CJs
FORSCOM

25th Advy Cls
25th Agdv Cls

26th Adv Cls
25th Ady Cls
25th Adv Cls
3d Armd Djy

25th Adv Cjs

28

Usa Combined Arms Ctr

Ft Leavenworth,_ KS

25th Adv CJs
25th Adv (g
25th Adv CJg

- +25th Adv Qg

26th Adv Clg
25th Ady Cls

USAC Ft Sam Houston, Tx

25th Ady Cls

1724 Inf Bde
Atlantic Cmd

"N orfolk, VA

Korea

USATC F¢ Jackson

21st Support Bde
Mannheim

21st Support Cmd

OTJAG

82d ARN Div

Ft Bragg, NC
USALSA

Ft Riley, Kansag
USA ENGINEER

Center_ & Ft Leonardwood

USMaA

USALSA

25th Inf Diy

3d Armd Djy
Frankfurt

Sth Inf Djy Ft Lewis
USAG Ft Meade
USALSA w/dy -
Mannheim

Korea

- OTJAG

Korea

7th Inf Div

Ft Ord

Korea

Space & Big Mgt
Wash DC

1st Armg Div
Numberg

S&F TJAGSA
OTJAG

SETAF

UsaA Logistics
Management Ctr
Ft Lee, va .
FORSCoOM
Defense Lang'uage
Institute Pres of
Monterey

I Corps, Ft¢ Hood
101st ABN Div
TRADOC

S&F TIAGSA
OTJAG o

V Corps Weisbaden

. FORSCOM

3d Inf Djv
Schweinfert

e

Jul 77
Jul 77

Jun 77
Jul 77
Jun 77

Jul 77
Jul 77

Jul 77
Jun 77

Jun 77

“Jun 77
"~ May 77

Jul 77

“Apr 77

Aug 77
Jun 77

“Jul 77

Jun 77
Jun 77

Jul 77
Jul 77
Jul 77
Jun 77

Jun'77
Apr 77

Jul 77
Jul 77

May 77

. Jun 77

Jul 77
Apr 77

Jul 77
May 77

Jun 77
Jun 77
Jul 77
May 77
Jul 77
Jul 77

Apr.77

Jul 77
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Dale V. Matthews USALSA
A OTJAG

James D. Mogridge 25th Adv Cls USAAC Ft Knox o
}/ahan Moushegian, Jr. 25th Adv Cls OTJAG gu: ;;

h A. i y
Pt::xi)v ;&DN;ur;uter USA 8ig Ctr Ft Gordon RMDC Kwajsalein Mar 77

al D. Par 26th Adv Cls S&F TJAGSA May 77
:;oycehEl.tPg'ut 25th Adv Cls S&F TIAGSA Ma;: 7

oseph R. Rivest 25th Adv Cls. gSgLSA widy Jun 77
t Benning, GA

John Roselle, Jr. 5th Int Div Ft Polk '

. » o USAG Ft McCoy SI Mar 77
Daniel L. Rothlinburger 25th Adv Cls USA Claims Bve “Jul 77
David A. Schluete Sorope
pavid 4 'Seibo‘il: r ;gtg Adv. Cls S&F TJIAGSA May 77

. th Adv Cls USATC Ft Leonard Jun 77
] Wood, MO
Peter M. Smith 25th Adv Cls 3d Armd Div Jul 77
Frankfurt :
James 0. Smyser 25th Adv Cls 8th Inf Div Mainz Jul 77
Terry A. Stepp 25th Adv Cls USAREUR Jul 77
Barry M. Tapp 8th US Army MDW May 77
Vaughan E. Taylor 26th Adv Cis S&F TJIAGSA May 77
Alexander M, Walczak 25th Adv Cls 21st Rep! Bn Jul 77
Michael J. Wentink 25th Adv Cls OTJAG Jun 77
Riggs W. Wilks 26th Adv Cls S&F TJIAGSA May 77
6. Promotions.
AUS PROMOTIONS RA PROMOTIONS
LIEUTENANT COLONEL LIEUTENANT COLONEL
Thomas R. Cuthbert 1 Feb 77 Keith A. Wagmner 1 Feb 77
David C. Davies 1 Dec 76 ' '
Herbert M. Flemming -1 May 76
MAJOR
MAJOR
?\;en D. Rasham 1 Feb 77 Andrew Brandenburg 25 Jan 77
o ghcgrg ;'r- :;‘eb ;1; Ronald P. Cundick 25 Jan 77
. Gray an g 7
Mark H. Rutter 27 Dec 76 Harvey W. Kaplan % J‘an~
Frank J. Wagner 1 Feb 77
CAPTAIN
Prentiss E. Feagles 29 Nov 76 CAPTAIN
Dennis K. Ferm 14 Jan 77 Alfred H. Juechter 2 Jan 77
Michael K. King 29 Nov 76 Donald L. Ketels, Jr. 2 Jan 17
John K. Myers 6 Dec 76 Garey L. Laube 10 Jan 77
David R. Tyrrell 10 Dec 76 Daniel G, McCarthy 2Jan 77
Robert J. VanHooser 20 Dec 76 Timothy Naccarato 5 Jan 77

Current Materials of Interest

Gibb, The Applicability of the Laws of Land
Warfare to U,S. Army Aviation, 73 MiL. L.
REV. 25 (1976). Captain Steven P. Gibb is a
Judge Advocate with the 2d Infantry Division.

Borgen, The Proper Role of the Military

Articles

Green, Grants of Immunity and Military
Law, 1871~1976, 73 MIL. L. REV. 1 (1976).
Major Herbert Green is a Military Judge in
the Second Judicial Circuit, Fort Gordon, Geor-

. gia. Legal Assistant Officer in the Rendition of
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Estate Planning Services, 73 MIL. L. REV. 65
(1976).

Wilkerson, Administrative Due Process Re-
quirements in the Revocation of On-Post Privi-
leges, 73 MIL. L. REV. 107 (1976). Major J. Neill
Wilkerson is a Military Judge in the Third
Judicial Circuit, Fort Hood, Texas.

Kunzig, Perspective—Government Con-
tracts—Legal and Administrative Remedies, 74
MIiL. L. REV. 1 (1976).

Price, Copyright in Government Publica-
tions: Historical Background, Judicial Inter-
pretation, and Legislative Clarification, 74
MIL. L. REV. 19 (1976). Captain Brian R. Price
is the editor of the MILITARY LAW REVIEW,

Lederer, The Law of Confessions—The Vol-
untariness Doctrine, 74 MIL. L. REV, 67 (1976).
Captain Frederic 1. Lederer is an instructor in
the Criminal Law Division, TJAGSA.

Hansen, Discharge for the Good of the Serv-
ice: An Historical, Administrative and Judicial
Potpourri, 74 MIL. L. REV. 99 (1976). Lieuten-
ant Colonel Donald W. Hansen is the Staff
Judge Advocate at the U.S. Army Training
Center & Fort Dix, New Jersey.

Update—FEztraordinary Relief, THE ADVO-
CATE, Vol. 8 No. 6, Nov.-Dec. 1976, at 1.

Jurisdiction—Service Connection, THE AD-
VOCATE, Vol. 8 No. 6, Nov.-Dec. 1976, at 2.

Speedy Trial Under United States v. Burton,
THE ADVOCATE, Vol. 8 No. 6, Nov.-Dec. 1976,
at 9.

Bernard, Structures of American Military
Justice, 125 U, PA L. REV. 307 (1976).

Note, The United States Courts of Appeals:
1875-1976 Term Criminal Law and Procedure,

65 GEO. L.J. 203 (1976). This is the GEORGE-
TOWN LAW JOURNAL's sixth ann.ua} survey
of federal appellate decisions on criminal law.

Tardu, The Protocol to the United Nations
Covenent on Civil and Political Rights and the
Inter-American System: A Study of Co-Exist-
ing Petition Procedures, 70 AM. J. INT'L L. 778
(1976).

Editorial Comment, Foreign Policy tmd. Fi-
delity to Law: The Anatomy of a Treaty Vzola;
tion, 70 AM. J. INT'L L. 802 (1976).

Brown & Brown, What Counsels the Counse-
lor? The Code of Professional Responsibility’s
Ethical Considerations—A Preventive Law
Analysis, 10 VAL, U.L. REV. 453 (1976).

Law Scope: Ethics, Conflict of Interest: The
Debate Heats Up, A.B.AJ., Jan, 1977, at 16.
This article discusses the proposal to put a
tough new conflict-of-interest rule based on
D.R. 5-105 (D) into the District of Columbia
Bar Code of Professional Responsibility.

The Final Action of the Legal Ethics Com-
mittee on Inquiry 19, B. REP,, Jan. 1977, at 1,
col. 2. The BAR REPORT is the official publica-
tion of the District of Columbia Bar, Inguiry
19 concludes that “when an attorney is dis-
qualified from a matter because of substantial
responsibility in that matter while a govern-
ment employee, the partners and associates of
that lawyer should also be disqualified.”

Booi& Review

Benton, Developments in the Law—Legal Ci-
tation, 86 YALE L.J. 197 (1976). (Review of the
Twelfth Education of A UNIFORM SYSTEM OF
CITATION.)
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PAUL, T. SMITH '
Major Geneml, Uniteq States Army
The Adjutans Generg}
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