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Foreword

Welcometo the ninth annual Military Justice Symposium, the criminal law year in review. Thismonth’sissue of The Army Lawyer
contains Volume | of the Symposium. Inthisissue, the criminal law faculty analyzes cases and developmentsin the areas of evidence,
self incrimination, and unlawful command influence. This issue also contains an article of instructions co-authored by sitting trial
judges. Volume Il of the Symposiumwill appear in an upcoming issue of The Army Lawyer and will contain articles on pretrial pro-
cedures, post-trial procedures, search and seizure, sentencing, discovery, crimes and defenses, and jurisdiction.

Asin past Symposia, the faculty does not intend the articles to be a complete review of every case in a particular subject area.
Rather, the faculty members review cases from the Supreme Court, Court of Appeals for the Armed Forces, and significant service

courts aong with other developmentsin each member’s area of expertise. Asalways, wetry to offer insight into potential trends and
analyze the impact of the cases.

Our focus this year remains on assisting the practitioner. To that end, Major Jeff Hagler, along with help from his predecessors,
updated and published the Crimes and Defenses Deskbook. It isavailable on a CD-Rom aswell as on The Judge Advocate General’s
Legal Center and School’s (TJAGLCS) website.! Major Hagler hyperlinked each case in the deskbook to help readers quickly access
the opinions. Additionally, each outline published by the department is hyperlinked and on the website.2 We hope these resources

are a helpful research tool for judge advocates, particularly those in deployed environments, operating with limited access to paper
materials.

Asour objective isfor the Symposiumto assist those practicing military justice in the field, please direct any questions or sugges-
tionsto usat TJAGLCS, Criminal Law Department. Lieutenant Colonel James F. Garrett.

1. SeeTheJudge Advocate General's Corps, U.S. Army, JAGCNET, Electronic Publications, available at https://www.jagcnet.army.mil/laawsxxi/cds.nsf (last vis-
ited May 21, 2004).

2. Seeid.

MAY 2004 THE ARMY LAWYER « DA PAM 27-50-372 1



Recent Developmentsin Unlawful Command Influence

Lieutenant Colonel James F. Garrett
Chair, Criminal Law Department
The Judge Advocate General’s Legal Center and School
Charlottesville, Virginia

Introduction

The Court of Appeals for the Armed Forces (CAAF)
released several cases involving unlawful command influence
(UCI) this year. The types of UCI issues varied case-to-case,
and included “something old, something new.” The “some-
thing new” involved the media-besieged case of United Sates
v. Smpson.! Here, the CAAF addressed UCI in the context of
pretrial publicity and its potential effect on the court-martial
proceedings. Simpson demonstrates to military justice practi-
tioners, particularly defense counsel, how difficult it is to con-
nect either pretrial statements made by senior military leaders
or extensive pretrial publicity with an actual unfairnessin the
court-martial proceedings.

Theold flavor thisyear is something ol d indeed—statements
by convening authorities. Two Air Force cases provide judge
advocates (JA) and convening authorities with timely remind-
ers of the potentia harm caused when convening authorities
address the emotional issue of crime within the command by
expressing their opinions regarding those who commit the
crimes.2 Although the CAAF sends a clear message about the
dangers of such statements, the court also provides excellent
guidance concerning the permissiblerolefor convening author-
itiesin addressing crime and its effect on good order and disci-
pline.

When Does Apparent UCI Become Actual UCI?

The much publicized court-martial of Staff Sergeant (SSG)
Delmar Simpson reached its appell ate apex thisyear. Staff Ser-

1. 58M.J. 368 (2003).

geant Simpson sexually assaulted female trainees at Aberdeen
Proving Ground (APG), Maryland, between November 1994
and September 1996.2 A general court-martial composed of
officer and enlisted members convicted SSG Simpson and sen-
tenced him to a dishonorabl e discharge, twenty-five years con-
finement, total forfeitures, and reduction to the grade of E-1.*
As aptly described by the Army Court of Criminal Appeals
(ACCA), the pre-court-martial allegations of trainee abuse at
Aberdeen created a “media feeding frenzy.”® Accordingly,
Simpson alleged that the pretrial publicity and UCI unfairly
tainted his court-martial and thereby deprived him of due pro-
cess under the Fifth Amendment.®

The appellant was a member of the U.S. Army Ordnance
Center and School (USAOC& S) when the allegations against
him surfaced. Shortly after the criminal investigation began,
the command transferred the appellant and other cadre mem-
bers under investigation to the U.S. Army Garrison Command
(USAG). The officer who exercised general court-martial con-
vening authority over the appellant was the USAG Com-
mander, Mgor General (MG) Longhouser, not MG Shadley,
the Commander of the USAOC& S.” The Army leadership held
press conferences before referral of Simpson’s caseto ageneral
court-martial. The substance of the relevant Army press con-
ferences generally centered around the Aberdeen investigation
and trainee abuse.® During the processing of the case, both
senior civilian and military leadership stepped into the spotlight
with statements about the investigation and allegations.® Not
mentioned in the CAAF s opinion, but detailed in the ACCA’s
opinion, is the pretrial congressional interest garnered by the
allegations. “A congressional delegation visited APG and
talked with anumber of trainees. Several members of Congress

2. SeeUnited Statesv. Davis, 58 M.J. 100 (2003); United States v. Dugan, 58 M.J. 253 (2003).

3. Smpson, 58 M.J. at 370. Among the charges and specifications were rape (ei ghteen specifications), forcible and consensual sodomy (three specifications), inde-
cent assault (twelve specifications), and cruelty and maltreatment of subordinates (two specifications).

4. 1d.

5. United States v. Simpson, 55 M.J. 674, 682 (Army Ct. Crim. App. 2001), aff'd, 58 M.J. 368 (2003). Documentation of the media attention encompasses five

volumes of the appellant’s record of trial. Simpson, 58 M.J. at 372.

6. Id.at 370.
7. Id.at 371
8. Id.
9. Id
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made public statements demanding various actions on the part
of military officials....”*® Not coincidentally, a senator from
Maryland wrote | etters to the Secretary of Defense and the Sec-
retary of the Army “demanding the Army take action to
‘severely’ punish wrongdoers.” ! In response to the mediaand
congressional interest, the Secretary of the Army created atask
force to review sexual harassment in the Army.*?> Further, the
Chief of Staff sent aletter to al general officersaffirming “zero
tolerance” on sexual harassment and requiring all Army per-
sonnel to be trained on the “ zero tolerance” policy.!®

The CAAF addressed the appellant’s due process violation
claim in two parts. First, the court reviewed the pre-trial
“media frenzy” and its alleged effect on the court-martial .**
The court found the extensive pretrial media attention given to
the trainee abuse in the case did not adversely impact the appel -
lant’s court-martial. The court based its conclusion, in part, on
thetrial judge’s actions. The court noted that the military judge
issued an order to all “primary and alternate court members at
the initial Article 39a session to avoid exposure to print and
electronic media stories concerning the investigation of sexual
misconduct at Aberdeen.”*® Additionally, the military judge
allowed counsel the latitude to conduct a wide-ranging voir
dire® Probably to the surprise of many close followers of the
case, most members expressed little knowledge of the investi-
gation and the attendant issues.” Thus, the appellant’s counsel
did not challenge any member based on exposure to pretrial
publicity.®

10. Simpson, 55 M.J. at 682.
11. 1d.

12. Smpson, 58 M .J. at 371.
13. 1d. at 372.

14. Smpson, 55 M.J. at 682.
15. 1d. at 371.

16. 1d. at 373.

17. Id.

The CAAF then turned its attention to the second prong of
the appellant’s due process violation argument: the UCI claim.
Throwing the proverbia “mud against thewall” in the hope that
some would “stick,” Simpson alleged both the appearance of
UCI and actual UCI affected his court-martial. Although not
distinguishing between the two, he specifically alleged UCI
clouded the decision-making of commanders in his chain of
command on the disposition of his case, and that UCI invaded
the inner sanctum of the panel.*®

In addressing the appellant’'s UCI claim, the unanimous
CAAF revisited® thetest outlined in United Sates v. Biagase,?
which provided military justice practitioners with atemplate to
use when confronted with a potential UCI issue. The Biagase
court asserted that during thetrial, the defense must raise “facts
which, if true, constitute unlawful command influence.”# The
defense must then establish a causal connection to the court-
martial by showing the alleged UCI will potentially cause
unfairness.? |f thedefense counsel identifies UCI and potential
impact on the defendant, the burden shifts to the government to
rebut the allegation.?* The government may successfully rebut
the allegation in one of three ways. First, the government may
“disprove the predicate facts on which the allegation of unlaw-
ful command influence is based.”?® Second, the government
may choose to “persuade the military judge ‘that the facts do
not constitute unlawful command influence.’”% Finally, the
government may show “that the unlawful command influence
will not affect the proceedings.”?” The military judge must

18. Id. Additionally, the court noted that the defense did not request a change in venue due to the extensive mediainterest in the investigation and subsequent court-

martial. 1d. at 376.

19. Id. at 373.

20. 1d. The CAAF recently explained the test in United Sates v. Soneman, 57 M.J. 35 (2002).

21. 50 M.J. 143 (1999).
22. 1d. at 150.

23. 1d.

24. 1d. at 151.

25. Id.

26. United States v. Simpson, 58 M.J. 368, 373 (2003) (citing Biagase, 50 M.J. at 151).
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weigh the government’s rebuttal using the beyond a reasonable
doubt standard.?® At the appellate level, the UCI claim is
viewed through aretrospective lens, using essentially the same
Biagase template.

The CAAF divided Simpson’sunlawful influence claiminto
two parts: publicity and statements made by senior leaders.
After applying the Biagase template to the pretrial publicity
issue, the court concluded that the appellant had not satisfied
theinitial defense burden of sufficiently raising facts constitut-
ing UCI.%° The appellant had alleged that the extensive media
coverage combined with the military leadership’s involvement
in press conferences was so overwhelming that the appearance
of UCI created a“presumptive prejudice.”3 The court quickly
rejected the argument, noting that the leadership did not orches-
trate press conferences and other media mediumsto improperly
influence the court-martial.>> Moreover, the court specifically
noted that the senior civilian and military leadership have an
obligation to inform the American public of the state of disci-
pline within the military.®® It is within that context that the
CAAF next addressed the second part of the appellant’s UCI
claim-statements made by senior Department of Defense
(DOD) and Department of the Army (DA) leaders.®

The court directed trial judges and appellate courtsto look at
both actual and apparent UCI when confronted with a potential
UCI issue.® The CAAF called specific attention to the differ-
ence between actual UCI and the appearance of UCI, and for

27. 1d. (citing Biagase, 50 M.J. at 151).

28. Id.

the second time in a one-year period, the CAAF appears to
require atwo-part UCI analysis. Using language from United
Sates v. Soneman,* the court stated, “Even if there [is] no
actual unlawful command influence, there may be a question
whether the influence of command placed an intolerable strain
on public perception of the military justice system.”3”

In Smpson, the appellant argued that statements by senior
DOD and DA leaders, and the Army Chief of Staff’s emphasis
on a“zero tolerance” of sexual harassment created the appear-
ance of UCI.® The CAAF bifurcated the contention and
applied the Biagase analysis to the “zero tolerance” argument.
In addressing the statements by senior DOD and DA leaders,
however, the court evaluated the government’s burden to rebut
the UCI allegation using only one of the three options under
Biagase.*®

In addressing the appellant’s “zero tolerance” contention,
the court determined that the appellant failed to raise evidence
of UCI sufficiently enough to shift the burden to the govern-
ment.*® The court reasoned there was no causal connection
between the Army’s “ zero tolerance” regarding sexual harass-
ment or its attendant training programs and the impact on the
court-martial. The CAAF reached thisconclusion by reviewing
two of the three common Article 37 “ protected target groups.” 4
First, the appellant could not demonstrate the policy adversely
impacted the decision-making of the commanders charged with
disposing of the allegations.*> Second, the court pointed out the

29. |d. at 374 (citing Biagase, 50 M.J. at 143 (citing United States v. Stombaugh, 40 M.J. 208, 213 (C.M.A. 1994))). At the appellate level, the defense must still
establish that the facts constitute UCI, the court-martial was unfair, and most importantly, the UCI was the reason for the unfairness. Id.

30. Id.

31 1d.

32. 1d.

33. ld.

34. 1d.

35. Id. Indoing so, the court again stressed the mandate it previously provided in United Sates v. Soneman. 57 M.J. 35 (2002).

36. Id.

37. Smpson, 58 M.J. at 374 (citing Soneman, 57 M.J. at 43) (emphasis added).
38. Id. at 374-75.

39. Id.

40. 1d. at 375.

41. 1d. Article 37 generally protects the independent discretion of subordinate commanders, panel members, and witnessesin court-martial proceedings from wrong-
ful influence. See DAvID A. SCHLUETER, MiLITARY CRIMINAL JUsTICE PRACTICE AND PRoCEDURE § 6-3 to 6-8 (1999) (containing a thorough overview of Article 37’s pro-

tection of these three groups).

42. 1d.
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members answers during voir dire provided the appellant with
no factual basisto link the“ zero tolerance” policy with apoten-
tial cause of unfairness during the court-martial proceedings.*®
The court repeated the answers of one panel member who stated
he believed a violation of the policy required “appropriate
action” and not any stated disposition.* To demonstrate the
propriety of its conclusion, the court analyzed the issue asif the
defense had successfully shifted the burden to the government.
The court then asserted that the government, using the voir dire
answers and testimony from the special and general court-mar-
tial convening authorities, would have successfully rebutted
beyond a reasonable doubt the assertion the “ zero tolerance”
policy created unfairness during the proceedings.*®

The court addressed the appellant’s “zero tolerance” conten-
tion using an actua influence analysis, which relied upon fac-
tually based answers from both commanders and panel
members. The court only briefly mentioned the potential for
the “zero tolerance” policy to create the appearance of UCI,
stating that “the manner in which the military judge considered
these issues at trial rebuts any reasonable inference that refer-
ences to ‘zero tolerance' created the appearance of unlawful
command influence.” %

The CAAF next turned its attention to the appellant’s last
claim that specific statements made by certain senior leaders
improperly influenced the disposition of charges and unfairly
tainted the court-martial proceedings. The relevant pretrial
statements included conclusions like: “There is no such thing
as consensual sex between drill sergeants and trainees”; the
UCI claim also extended to phrases such as “no leniency,”
“severe punishment,” and “abuse of power.”# |nstead of fol-
lowing the other UCI claims and sequentially applying the Bia-
gase test, the CAAF swept around and attacked the issue from

43. 1d.
44. 1d.
45. 1d.

46. 1d. at 376 (emphasis added).

the rear. The CAAF refused to address the first prong of Bia-
gase and chose not to determine whether the statements factu-
ally amounted to UCI.*® [Instead, the CAAF concluded the
government demonstrated that the statements made by senior
Army leaders “did not taint Appellant’s court-martial with
UCI,” and thus “met the third prong of Biagase.”*° Ultimately,
the CAAF did not seize the opportunity to send a stringent mes-
sage to senior leaders that statements of this nature cast a sig-
nificant shadow on theintegrity of the military justice system at
aminimum, and at worst, cause subordinates or panel members
to act in conformity with the statements.>

In addition to the brief reference to the appearance of UCI
arising from the “zero tolerance” policy, the CAAF provided
detailed findings for why the proceedings were not tainted with
the appearance of UCI. The court specifically pointed to pre-
trial command actions, decisions by the military judge, as well
as other extrinsic factors, in reaching the conclusion that the
alleged appearance of UCI created by the media “frenzy,” the
statements made by senior leaders, and the emphasis on the
Army’s sexual harassment policy did not infect the appellant’s
court-martial > The court’s conclusion in regard to this issue
raisestwo questions. First, wasthere, in fact, an appearance of
UCI inthe case? The court did not indicate whether the defense
had met its initial requirement under Biagase to raise facts
which constituted UCI. Consequently, the opinion fails to
address whether there was an appearance of UCI. Regardless
of the classification of the type of influence, the court provides
ahelpful template to address the potential for harm at the court-
martial proceedings. Second, how are practitioners, military
judges in particular, to address the appearance of UCI? The
opinion seems to create a standard of review by implication.
The language Simpson adopted from Soneman indicates the
standard of review is “whether the influence of command

47. 1d. The Secretary of the Army, the Assistant Secretary of the Army for Manpower and Reserve Affairs, and the Chief of Staff made these statements in various

mediaforums. Id.
48. |d. at 376.
49, Id.

50. Id. The court did, however, issue cautionary dicta.

[W]e note that senior official sand attorneyswho advise them concerning the content of public statements should consider not only the perceived
needs of the moment, but also the potential impact of specific comments on the fairness of any subsequent proceedings in terms of the prohi-

bition against unlawful command influence.

Id. at 377.

51. 1d. Insupport of its finding, the court enumerated the following facts: (1) the transfer of the accused to another unit; (2) the decision to select panel members
from other commands; (3) the military judge’s order to members not to view, listen to, or read media coverage; (4) the aternative dispositions of like cases arising
from the same command; (5) the “extensive ventilation” of UCI at tria; and (6) the fact that the defense did not seek a change of venue. Id.

MAY 2004 THE ARMY LAWYER « DA PAM 27-50-372 5



placed an intolerable strain on public perception of the military
justice system.”®? The court did not resolve the issue further.
After explicitly directing military judges to consider apparent
UCI asweéll asactual UCI, and incorporating the Soneman lan-
guage, the CAAF chose not to answer the question in this case.
In fact, the court side-stepped the issue. The court ignored its
own mandate to determine whether there was an intolerable
strain on the public perception of the military justice system.
Asaresult, military judges do not have aclear standard to mea-
sure whether the strain is “intolerable” or to gauge public per-
ception.

One of the more recent casesinvolving the public perception
of the military justice system is United Sates v. Wiesen.5?
Although Wiesen is an implied bias case,* the analysis of pub-
lic perception remainsthe sameasin aUCI setting. TheWesen
majority asked a rhetorical question in its analysis of public
perception, which led the court to reach a conclusion based on
specul ation rather thanfact. Reviewing for UCI and its poten-
tial to cause unfairness is a fact-based analysis;* straining to
determine public perceptionisnot. Further, thereisadebatein
the CAAF concerning the status of public perception of the mil-
itary justice system. One side argues the American public,
when provided all the facts, would beinsightful enough to form
reasoned opinions regarding the fairness of the military justice
system.%” The other side takes a more paternalistic approach in
its opinion as to how the American public approaches the mili-
tary justice system.® Regardless of the accuracy of either’s
view of the American public, the practitioner is still left without
clear guidance when facing the question of whether an issue

52. 1d. at 374 (citing United States v. Stoneman, 57 M.J. 34, 42-43 (2002)).

53. 56 M.J. 172 (2001), petition for reconsideration denied, 57 M.J. 48 (2002).

places an intolerable strain on the public's view of the military
justice system. There are ssimply no objective standards to use
to reach a sound conclusion.

Practitioners areleft with several questionsin the UCI arena.
First, are military judges and service courts now required to
conduct atwo-tiered-review in UCI cases? Theanswer is prob-
ably yes. When claimsof actual UCI arise, it iswell-settled that
the issue is to be resolved using the Biagase test.®® But if the
government successfully rebuts the allegation, is the military
judge required to conduct asecond analysis using the Soneman
and Simpson standard to determine if there is “an intolerable
strain on public perception of the military justice system?’
The answer appears to be maybe; but what standard should mil-
itary judges use? How does one define public perception?
When faced with only an appearance question, does the mili-
tary judge have to follow the Biagase test sequentialy? Will
the military judge’'s decision survive appellate scrutiny if no
determination of UCI is made but he or she makes findings that
the government demonstrated beyond a reasonable doubt that
the proceedings will not be tainted? These questions remain
unanswered.

Although Simpson raises questions for future cases, the
CAAF addressed the well-settled issues of an inflexible attitude
and convening authority statements entering the deliberation
room in two Air Force cases.

54. Implied bias stems from a Supreme Court holding that the “ bias of ajuror may be actual or implied; that is, it may be biasin fact or bias conclusively presumed
asamatter of law.” United Statesv. Wood, 299 U.S. 123, 133 (1936). For an overview of the doctrine asit appliesin the military, see Chief Judge Crawford’s dissent

inWesen, 56 M.J. at 177-81.

55. Id. at 176. Traditionally the standard for determining public perception is the one which tests for implied bias. Implied bias exists when “most people in the
same position would be prejudiced.” 1d. at 174 (citing United States v. Armstrong, 54 M.J. 51, 53-54 (2000)).

56. Seegenerally Soneman, 57 M.J. at 34 (providing cases that were remanded to gather facts to include United Sates v. Dugan, 58 M.J. 253 (2003) and United
Satesv. Baldwin, 54 M.J. 308 (2001)). Soneman, 57 M.J. at 40. Themilitary judgein Soneman admirably attempted to divinewhat the public might have perceived.

[I17f it [implied bias] was reviewed through the eyes of the public the responses that the court members gave, if members of the public were
sitting in the back of the courtroom and heard their responses given on voir dire by the members of 1st Brigade who have been selected to serve
inthis court-martial, | think they would see the finest traditions of the United States Army as court members, and would certainly not be swayed

by anything Colonel Brook [brigade commander] might say . . . .

Id. Although the CAAF majority may have agreed with the military judge's attempt, it disagreed in the final analysis. Id. at 42-43.

57. Wesen, 56 M.J. at 180 (Crawford, J., dissenting).

58. Id. at 176 (“The American public should and does have great confidence in the integrity of the men and women who serve in uniform, including their integrity

in the jury room.”).
59. See supra text accompanying notes 20-29.

60. See Soneman, 57 M.J. at 42-43.
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Convening Authority with an Attitude, Again

Airman Basic Davis entered into a pretrial agreement with
the convening authority to plead guilty to absence without leave
and the use of both cocaine and marijuana.®* An officer panel
sentenced a provident Davis to a bad conduct discharge and
three months confinement.®? After thetrial, Davis' trial defense
counsel learned of certain comments attributed to the conven-
ing authority, Mgjor General (Mg Gen) [F] and objected to him
taking action on Davis' sentence.’® The defense counsel
objected specifically to Maj Gen [F]’s public comments that
“people caught using illegal drugs would be prosecuted to the
fullest extent, and if they were convicted, they should not come
crying to me about your situation or your familieq’]” or words
to that effect.%* Major General [F] approved the adjudged sen-
tence in the case despite the defense objection.®

Convening authorities have a statutory duty to consider
clemency appeals from an accused.®® A convening authority
may not ignore or delegate this duty. The issue before the
CAAF in Davis was whether the convening authority disquali-
fied himself given the conflict between his public expressions
concerning drug users and his post-trial duties.®” The court first
looked to United States v. Howard®® in which a convening
authority transmitted his views toward drug users in a letter
published within a unit newsletter. In the letter, the convening
authority indirectly but pointedly informed the accused that he
would get no clemency but he would get a trip to Leavenworth
to serve hisfull sentence.®® The court in Howard held the con-
vening authority did not fulfill his statutory post-trial dutiesand
had disqualified himself with “an inelastic attitude toward
clemency requests.”” In the present case, the CAAF unani-
mously held that the convening authority “did not possess the

61. United Statesv. Davis, 58 M.J. 100 (2003).
62. Id. at 101.
63. Id

64. Id.

required impartiaity with regard to his post-trial responsibili-
ties”™ In doing so, the CAAF used an interesting tactic. The
court took apart the convening authority’s statement, “[d]jon’t
come crying to me” word by word, to determine his intent.”
The convening authority, the court determined, built a“barrier”
against the accused and demonstrated an inelastic attitude
toward certain offenses.”™ The CAAF set aside the action and
returned the case for a new action by a different convening
authority.™

Therearetwo primary lessonsto be extracted from Davisfor
JAs advising convening authorities. Thefirstisto be ever vig-
ilant for convening authority comments which reflect inelastic
attitudes or a predisposition towards any action. Judge advo-
cates should remind convening authorities they must remain
detached and perform their post-trial statutory duties without
the hint of partiality. In the CAAF's view, the convening
authority’s post-trial role is as important as the pre-trial role.
The CAAF's pointed use of language from a thirty-year-old
case makes this clear; convening authority statements will be
subjected to heightened scrutiny.

A second lesson from Davis provides JAs insight into what
the court views as the boundaries for convening authorities
who wish to make statements regarding crime. The court uses
fairly emphatic language to inform convening authorities that
they do not have to shy away from public statements about
criminal behavior and its adverse effects. Infact, “itisnot dis-
qualifying for a convening authority to express disdain for ille-
gal drugs and their adverse effect upon good order and
discipline in the command.”” Further, “[a]dopting a strong
anti-crime position, manifesting an awareness of criminal
issues within acommand, and taking active stepsto deter crime

65. 1d. The staff judge advocate did not address the objection in the addendum to the post-trial recommendation. Id. at 102.

66. UCMJ art. 60b(1) (2002).
67. Davis, 58 M.J. at 103.

68. 48 C.M.R. 939 (C.M.A. 1974).

69. Id. at 943 (“No, you are going to the Disciplinary Barracks at Fort Leavenworth for the full term of your sentence and your punitive discharge will stand. Drug

deders, isthat clear?”).
70. Id. at 944.

71. Davis, 58 M.J. at 104.
72. 1d. at 101.

73. 1d. at 104.

74. 1d.
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are consonant with the oath to support the Constitution.”
Judge advocates writing policy letters and advising command-
ers may want to take note of the CAAF'slanguage and incorpo-
rate the message. Convening authorities, however, must
always take caution not to cross the line and make pronounce-
ments about those who commit crimes or about what should
happen to the “criminals.”

The “ Possihility” of the Convening Authority in the
Deliberation Room, Not a Good Thing

Airman (Amn.) Dugan faced sentencing by a general court-
martial composed of officer members after his conviction for,
among other offenses, using ecstasy.”” The panel sentenced
Amn. Dugan to a bad conduct discharge, confinement for nine
months, total forfeitures, and reduction to the lowest enlisted
grade.”® Sometime after the court-martial, the junior member of
the panel gave the trial defense counsel a letter to include in
Dugan’s clemency matters. The letter addressed several con-
cerns, the most important of which was the mention, during the
panel’s sentence deliberation, of an earlier Commander’s Call
hosted by the general court-martial convening authority.” The
panel member recalled other panel members making statements
such as, the “sentence would be reviewed by the convening
authority and we needed to make sure our sentence was sending
aconsistent message. . . . [We] need to make sureit didn’'t look
like we took the chargestoo lightly . . . . [O]ur nameswould be
identified as panel members.” &

75. 1d. at 103 (emphasis added).

The trial defense counsel requested a post-trial Article 39a
session. The military judge denied the request, ruling “any ref-
erences to [the Commander’s Call] during the deliberative pro-
cess did not appear to chill the deliberative process.” The Air
Force Court of Criminal Appeals affirmed the case finding the
contents of the letter asawhole, “reflect the reality of the mili-
tary justice system.” &

The CAAF again reviewed the UCI issue with heightened
scrutiny and unanimously set aside the sentence, returning the
case for a Dubay hearing on the claim of UCI.® The court
determined the letter presented by the defense after the court-
martia sufficiently met thefirst prong of Biagase since the con-
tents sufficiently raised the possibility of UCI in the delibera
tion room.®* From the CAAF's perspective, the possibility of
such an occurrence was too great to permit it to remain unad-
dressed.®> The court found the convening authority’s influence
may have permeated into the deliberations and “chilled” the
independence of one of Article 37's protected targets—panel
members.%

A note worth addressing is the applicability of Military Rule
of Evidence (MRE) 606(b), which applies to inquiries into
panel deliberations.®” The CAAF cautioned the military judge
who may hold the Dubay hearing that M RE 606 prohibits mem-
ber-questioning regarding the impact of statements made dur-
ing deliberation.? Thus, the Dugan panel members may be
guestioned concerning what was said during deliberations but
not how the statementsimpacted “ on any member’s mind, emo-
tions, or mental processes.”® This limitation almost certainly
guarantees that any military judge facing this situation will

76. 1d. (emphasis added) (“A commanding officer or convening authority fulfilling his or her responsibility to maintain good order and discipline in amilitary orga-

nization need not appear indifferent to crime.”).
77. United Statesv. Dugan, 58 M.J. 253, 254 (2003).

78. Id. at 254.

79. 1d. at 255. The Commander’s Call occurred several weeks before Amn. Dugan’s court-martial. Four members attended the meeting. Among the topics discussed
by the general court-martial convening authority was the prevalence of drugs on the Gulf Coast of Florida. He also mentioned that drug use was incompatible with

military service. 1d.
80. Id.

81. Id. at 256.

82. Id. at 256 (citing United States v. Dugan, No. 34477 (A.F. Ct. Crim. App. Mar. 20, 2002) (unpublished)).

83. Id. at 260.

84. Id. at 259.

85. Id.

86. Id.

87. MANUAL FOR CourTsS-MARTIAL, UNITED STATES, MIL. R. Evip. 606(b) (2002).

88. Dugan, 58 M.J. at 260.
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receivelimited evidence on theissue of whether UCI tainted the
sentencing proceedings.

The better solution isto advise military judgesfacing even a
hint of UCI within the deliberation room to proactively inquire
into the facts, receive evidence, and apply the Biagase test to
determine whether UCI has tainted the court-martial. Further,
in light of MRE 606(b), a military judge should include on the
record a comparison of the demeanors of the panel members
during voir dire with the demeanors during the post-trial
hearing. Caution dictates that military judges should reopen
proceedings and take testimony whilethe evidenceis till fresh.
Only then are both parties protected from cumbersome pro-
ceedings months, if not years, down the road.

Next, the CAAF stepped out of the conventional court-mar-
tial proceedings and into the administrative discharge arenaand
thus, practitioners must ask the following question.

Does UCI Extend to a Post-Trial Request for Discharge?

A magjority of the CAAF believes that UCI may potentially
extend to the administrative elimination arena. In a summary
disposition, the CAAF set aside an ACCA decision and ordered
a Dubay hearing to determine “whether [the] appellant was
prejudiced by unlawful command influence when the group
commander told appellant’s company commander to ‘not go
soft on me now’ regarding her recommendation on a soldier’s
Chapter 10 request, which led the company commander to
abstain from a favorable recommendation.” %

After his conviction for an indecent assault and an indecent
act, Private (PVT) Lujan submitted a request for discharge in
lieu of trial by court-martial.®* The company commander did
not submit a recommendation. The group commander, along
with the staff judge advocate, recommended that the request be
denied. The general court-martial convening authority denied
PVT Lujan’srequest.®? Later, PVT Lujan’stria defense coun-

89. Id.

sel submitted an affidavit detailing a conversation with Lujan’'s
company commander. The company commander described a
conversation she had with the group commander regarding the
post-trial discharge request in which the group commander told
her, “don’t go soft on me now.”® The company commander
affirmed the discussion in her affidavit to the ACCA.** The
CAAF concluded that the appellant sufficiently raised evidence
of UCI “because it may have deprived him of afavorable rec-
ommendation from his company commander.”® Therefore, in
order to prevail at the subsequent Dubay hearing, the govern-
ment must rebut the appellant’s contention beyond areasonable
doubt.

In her dissent, Chief Judge Crawford, brought the mgjority
around to the salient issue in the case. As she pointed out,
“there must be more than unlawful command influence in the
air.”% The“more” isthe second defense prong required by Bia-
gase, which the majority failed to address before setting the
ACCA's decision aside.®” However, Chief Judge Crawford
worked through the second prong and, using several facts, con-
cluded that the defense failed to meet the initial showing that
the statement “don’t go soft on me now,” caused the appellant
harm.®® Among the facts she used, three stand out. First, the
new company commander never had a favorable recommenda-
tion concerning the Chapter 10 request; thus, the group com-
mander did not attempt to change her recommendation.
Second, the company commander approached the group com-
mander not vice versa. Finally, and most importantly, neither
the company commander nor the group commander had the
final say on the Chapter 10 request. The general court-martial
convening authority made that determination, and the defense
produced no evidence to show the conversation between the
subordinate commanders had an impact on the general court-
martial convening authority.®

The Lujan caseisimportant to JAsfor severa reasons. First,
Lujan shows the CAAF's sensitivity to the words “unlawful
command influence.” Moreover, it demonstrates how inclined
the CAAF is towards remanding a case for a fact-gathering

90. United Statesv. Lujan, 59 M.J. 23 (2003) (summary disposition). A “Chapter 10" refersto Army Regulation (AR) 635-200, chapter 10 which allows an accused
pending charges to request discharge in lieu of trial by court-martial. U.S. Der'T oF ARMY, REG. 635-200, PErsoNNEL SerPARATION ch. 10 (19 Dec. 2003).

91. Lujan,59 M.J. at 23.

92. Id.

93. Id. The company commander did not assume command until after the offenses committed by the appellant. |d. at 26.

94. Id. at 23.

95. Id. at 24.

96. Id.

97. United Statesv. Biagase, 50 M.J. 143, 150 (1999). The defense must show that the UCI alleged has the potential to cause unfairness. |d.; see, e.g., United States

v. Stombaugh, 40 M.J. 208 (1994) (providing the appellate review of UCI).

98. Lujan, 59 M.J. at 26.
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hearing.1®® Some issues and situations, such as the one in closure of the facts on the record. Otherwise, the convening
Lujan, may not come to light until the appellate phase. For authority, or any other offender of Article 37, may haveto later
issuesthat arise before convening authority action, as each case state, “Quote me as saying | was mis-quoted.” 1%

this year illustrates, prudence dictates a full and complete dis-

99. Id. Chief Judge Crawford noted that the convening authority would most likely have been disinclined to approve the discharge request regardless of the company
commander’s recommendation. He had already approved the appellant’s offer to plead guilty and knew of the adverse effect the assault on afemale soldier had on
good order and discipline within the command. 1d.

100. The CAAF'saction in Lujan raises an interesting and unanswered question left for another day. What isthe CAAF srole in reviewing an administrative sep-
aration action? See Goldsmith v. Clinton, 526 U.S. 529 (1999).

101. Watchfuleye.com, Quotes from Groucho Marx, available at http://watchfuleye.com/groucho.html (last visited May 25, 2004).
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New Developmentsin Evidence 2003

Major Christopher W. Behan
Professor, Criminal Law Department
The Judge Advocate General’s Legal Center and School
Charlottesville, Virginia

Introduction

During the 2003 court term, military appellate courts
approached the Military Rules of Evidence (MRE) with acom-
bination of firmness and flexibility. The service appellate
courts and the Court of Appealsfor the Armed Forces (CAAF),
relying on precedent and strict textual interpretation, applied a
firm approach to rules involving uncharged misconduct, privi-
leges, character evidence, expert testimony, the scope of appel-
late review of a military judge’'s characterization of evidence,
and the procedural notice requirements of certain evidentiary
rules. Yet, the courts demonstrated awillingness to stretch tra-
ditional concepts of time as applied to hearsay exceptions and
uses of uncharged misconduct evidence. In virtually every
case, whether applying firmness or flexibility to evidentiary
issues, the courts granted substantial deference to the military
judge’s findings of fact and conclusions of law.

This article is organized according to the framework of the
MRE in the Manual for Courts-Martial (MCM). Accordingly,
the following evidentiary issues and rules of evidence are
addressed: uncharged misconduct and MRE 404(b);* the spou-
sal privilege and MRE 504;2 human lie detector testimony and

MRE 608;2 opinion testimony by lay and expert witnesses and
MREs 701,* 702,° and 704;® prior consistent statements under
MRE 801(d)(1)(B);” the nexus between hearsay under MRE
8028 and impeachment by contradiction; excited utterances
under MRE 803(2);° then existing mental, emational, or physi-
cal condition and MRE 803(3);° statements for the purpose of
medical treatment or diagnosis and M RE 803(4); the substan-
tive and procedural aspects of MRE 807,22 the residual hearsay
rule; and authentication requirements under MRE 901.13

Uncharged Misconduct

Military Rule of Evidence 404 generally prohibits the use of
character evidence for propensity purposes.’* Subsection (b) of
the rule, however, contains an exception that permits evidence
of other crimes, wrongs, or acts for non-character purposes,
including “proof of motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake or accident.”
The use of other crimes evidence is heavily litigated both in the
federal and military justice systems,® primarily because of the
danger that jurors or panel members will misuse the evidence
and decide against the accused because of his bad character.?”

1. MANUAL ForR CourTs-MARTIAL, UNITED STATES, MiL. R. Evip. 404(b) (2002) [hereinafter MCM].

2. 1d. MiL. R. Evip. 504(b).
3. ld. MiL. R. Evip. 608(b).
4. 1d. MiL. R. Evip. 701.

5. 1d. MiL. R. Evip. 702.

6. Id.MiL. R. Evip. 704.

7. 1d. MiL. R. Evip. 801(d)(1)(B).
8. Id. MiL. R. Evip. 802.

9. Id. MiL. R. Evip. 803(2).
10. Id. MiL. R. Evip. 803(3).
11. 1d. MiL. R. Evip. 803(4).
12. Id. MiL. R. Evip. 807.

13. Id. MiL. R. Evip. 901.

14. 1d. MiL. R. Evip. 404(a). Therulereadsasfollows: “(a) Character evidence generally. Evidence of aperson’'s character or atrait of a person’s character is not
admissible for the purpose of proving that the person acted in conformity therewith on a particular occasion .. ..” Id.

15. 1d. MiL. R. Evip. 404(b).
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In order to protect the accused from the improper use of
character evidence, the Court of Military Appeals (COMA)
established athree-part test for admissibility in United Satesv.
Reynolds:*® (1) the evidence must reasonably support afinding
that the appellant committed the prior acts of uncharged mis-
conduct; (2) afact of consequence in the proceeding must be
made more or less probable by the existence of the evidence;
and (3) the evidence must withstand an M RE 403 balancing test
for prejudice.’® The Reynolds factors provide a useful template
for counsel and military judges to use when evaluating
uncharged misconduct evidence, and the CAAF has continued
to rely on these factorsin recent years.?

In United Satesv. Diaz, % the appellant was convicted of the
unpremeditated murder of his infant daughter, Nicole, and
assault upon achild under sixteen of age against hisother infant
daughter, Jasmine, for incidents that occurred during an eigh-
teen-month period between January 1993 and July 1995.2 The
Army Court of Criminal Appeals (ACCA) affirmed the convic-
tion.? The CAAF, however, reversed, holding that the military
judge improperly admitted evidence of uncharged misconduct
pertaining to injuries suffered by Nicole,? failed to grant amis-
trial after government experts improperly opined that Nicole's
death was a homicide and the appellant was the perpetrator,
and erred in denying a motion for a mistrial with respect to the
assault charges against Jasmine because of the combined prej-
udicial effect of improper expert testimony and uncharged mis-
conduct evidence.®

During her short life, Nicole Diaz suffered several appalling
injuries. When she was four-months old, the appellant took her

to the Reynolds Army Community Hospital at Fort Sill with
facial burns from a steam vaporizer the family had been using
to treat her cold symptoms. The appellant had been alone with
Nicole and initially claimed that he had held her face over the
vaporizer to help her breathe.?” Because she had second-degree
burns, Nicole had to be evacuated to Children’s Hospital in
Oklahoma City. Doctors at the hospital noted other injuries,
including chest and facial bruising, leg and rib fractures, all of
which were unexplained yet consistent with child abuse. These
injuriestriggered areport of abuse and neglect to the Oklahoma
social services department, which took Nicole into protective
custody and placed her into foster care.?

Nicole remained in protective custody for about eight
months. During that time, she thrived, and her health was
excellent. In November 1993, when she was approximately
one-year old, the state returned her to her parents. She died
under suspicious circumstances in February 1994. The appel-
lant claimed that he removed her from her crib during the night
because she was coughing, gave her some cough medicine, and
laid her on his lap while he was watching television. When he
took her back to her crib afew minutes|later, he noticed that she
was limp and not breathing. He attempted unsuccessfully to
resuscitate her, and then, after waking hiswife, the two of them
took Nicole to Reynolds Army Community Hospital at Fort
Sill. Medica personnel made futile attempts to resuscitate her.
The appellant claimed that Nicole had shown no signs of dis-
tress before she went limp.

An autopsy revealed no obvious cause of death. There were
two small, subcutaneous bruises to her scalp and adark areaon

16. 1 StePHEN A. SALZBURG ET AL., MILITARY RuLEs oF EvibeEnce ManuaL § 404.02[3][b], at 4-88 (5th ed. 2003).

17. Seeid.
18. See United States v. Reynolds, 29 M.J. 105, 109 (C.M.A. 1989).

19. Seeid.

20. SeeMagjor CharlesH. Rose 111, New Developments: Crop Circlesin the Field of Evidence, ARmY Law., Apr./May 2003, at 55 (discussing the CAAF's consistent

reliance on the Reynolds test).

21. 59 M.J. 79 (2003), aff'd, 56 M.J. 795 (Army Ct. Crim. App. 2002).
22. Seeid. at 80-81.

23. Diaz, 56 M.J. at 795.

24. Diaz, 59 M.J. at 95-96.

25. Id. at 92-93.

26. 1d. at 97.

27. Id. at 81-82. Over the next few days, the appellant gave several different versions of how Nicole received her injuries. He claimed that the steamer had fallen
and splashed hot water on her face, that he had held her face over the vaporizer for threeto four seconds, and, alternatively, that he had held her face over the vaporizer
for eight to ten seconds. 1d. He also changed his story about holding her over the vaporizer threetimes. Seeid.

28. 1d.

29. Id. at 83.
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her left cheek under her left eye. There was not, however, any
evidence of internal injury or hemorrhages, nor did the toxicol-
ogy screen show sufficient amounts of any medications or
drugs that would have contributed to her death.* Because of
Nicol€e's past history of unexplained or inadequately explained
injuries, the medical examiner noted the death as suspicious.
He opined that the autopsy findings were consistent with death
by suffocation. He could not rule out Sudden Infant Death Syn-
drome (SIDS), but he declined to use that diagnosis because of
Nicole's injuries. Ultimately, he listed the cause of death as
unknown and the manner of death as undetermined.:

Two subsequent events led to the appellant’s eventual pros-
ecution. The first was a burn injury the appellant inflicted on
hisinfant child, Jasmine, in Hawaii in 1995.2 The second was
the 1996 finding of a mandatory child-death-review board in
Oklahomathat Nicol€e's death was ahomicide and the appellant
was the perpetrator.®

Attrial, Nicole'sunexplained injuries formed amajor part of
the government’s case. The appellant made a general denial to
the charge of murdering Nicole, asserting that he had no idea
what had caused her death. There was no direct forensic evi-
dence, and there were no eyewitnesses; Mrs. Diaz had been
asleep when Nicole died. The government’s strategy—suc-
cessful at trial and at the ACCA—was to use the appellant’s
pattern of abuse against his daughters to establish both the
cause of Nicole's death and the identity of the appellant as the
perpetrator. The uncharged misconduct pertaining to Nicole's
facial burns, broken limbs, and fractured ribs was critical in
establishing the pattern of abuse the government needed to sus-
tain its theory of the case.®

The CAAF strictly applied the three-part Reynolds test in
holding that the military judge abused his discretion in admit-
ting uncharged misconduct evidence of the fractures, bruises,
and facial burnsthat Nicole suffered. The first Reynolds factor
is that the evidence must reasonably support a finding that the
appellant committed the prior acts of uncharged misconduct. In
Diaz, the CAAF found that the government did not meet the
“low” standard for linking the appellant to Nicol€'s injuries.®
While recognizing that the pattern-of-abuse strategy may some-
timesbethe only evidenceto prove acase of infanticide or child
abuse, the CAAF stated, “Each aleged incident of uncharged
misconduct must pass through the Reynolds filter.” 36

There was little evidence to establish either when or how
Nicole suffered thefractures and bruising. Moreover, therewas
no evidence establishing who inflicted theinjuries; in fact, tria
testimony revealed that several people, including the appel-
lant’s spouse and several babysitters, had access to Nicole dur-
ing the time frame the injuries would have occurred. The
government conceded that the link between the appellant and
the injuries was tenuous, stating in a response to a defense
motion, “ Evidence of the broken bones and bruisesis not being
offered to show that the accused actually caused these injuries,
but to explain the reasoning behind [ Death Review Board mem-
ber] Dr. Stuemky’s opinion that Nicole was an abused child.”¥
In short, the unexplained injuries that helped trigger suspicion
as to the cause of Nicole's death remained unexplained in the
government’s case and could not be “lump[ed] together as a
series of incidents . . . [to] establish Appellant committed each
act of abuse.”®

But what of the evidence of Nicole's facial burns from the
vaporizer? The appellant had admitted involvement in the burn
but claimed it was an accident.® It would seem that the govern-

30. Id. The toxicology screen did show small amounts of an over-the-counter drug medication and also the presence of drugs used in the resuscitation attempts.
These amounts, however, were insignificant and, according to the medical examiner, were negative in having any relation to the cause of death. Seeid.

31 1d.

32. Seeid. at 82-83. Jasmine was born approximately eleven months after Nicoledied. Seeid. The Army had, in the meantime, transferred the appellant to Hawaii.
Id. at 83. When Jasmine was approximately seven-months old, her mother took her to the hospital to have a burn treated on her leg. The appellant claimed he had
been trying to burn a centipede that was in his daughter’s crib when he accidentally dropped his lighter on her leg. The burn, however, exhibited classic branding
characteristics, indicating that an accident was unlikely. Seeid. at 83-84. The Hawaii Child Protective Services took Jasmine away from her parents’ custody. Id. at

84.

33. Id. According to the CAAF, Oklahoma's Death Review Board conducts a multi-disciplinary review of all deaths of children under the age of eighteen. The
Board collects al agency and medical records and reports in making its determination. 1d. The Death Review Board contacted the military to ensure that military

investigators knew about Nicol€e's death and her previousinjuries. Id.
34. 1d. at 93-96.

35. Seeid. at 94.

36. Id.

37. 1d.

38. Id.

39. Id. at 95. Infact, the appellant presented evidence by stipulation from the CEO of the vaporizer manufacturer concerning complaints from consumers who had
accidentally burned themselves in the vaporizer steam. The CEO also said that he had accidentally burned himself several times. Id.
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ment was on firm ground in introducing evidence of the facial
burn and the appellant’s claim of accident, rebutting it with evi-
dence of the branding burn to Jasmine’s thigh and the appel-
lant’s claim of accident for that incident, and then using the
facial burn incident to help establish that the appellant was the
source of Nicol€'s other injuries. Thiswould surely help estab-
lish the pattern of abuse that the CAAF implicitly recognized as
being valid in infanticide or child abuse cases.*

In the most confusing section of the opinion,* the CAAF
found that thefacial burn evidence did not meet the second Rey-
nolds prong because the evidence did not make a fact of conse-
guence in the trial more or less probable. The appellant’s
chosen theory of defense wasthe key to this part of the opinion.
The appellant never claimed that Nicole suffered an accidental
death at his hands; rather, he made a general denia as to any
involvement at all in her death. Accordingly, there was no
claim of accident to rebut. The CAAF claimed that the govern-
ment had, in essence, “created an act” by the appellant (the
accidental burn) and then rebutted it with uncharged miscon-
duct (thefracturesand bruises). Asthe CAAF stated, “the pros-
ecution cannot introduce uncharged misconduct to rebut a
defense that was never raised or presented by the defense.”#2
Thus, the CAAF permitted the appellant’s defense theory to
control the relevance of the uncharged misconduct evidence the
government would be permitted to introduce at trial.

Finally, the CAAF applied the third prong of the Reynolds
test in concluding that the uncharged misconduct evidence was
overly prejudicial. In this section of the opinion, the CAAF
measured the overall impact of the uncharged misconduct evi-
dence when aggregated with improper expert testimony that
had been introduced at trial.*®* A social worker testified about
confronting the appellant with her belief that he had killed
Nicole, and adoctor from the Death Review Board testified that
in his opinion, the death was a homicide and the appellant was
the perpetrator. According to the CAAF, the improper expert
testimony on the charged misconduct was inextricably inter-
twined with testimony on the incidents of uncharged miscon-

40. Seeid. at 94.

duct, making it impossible for the members to differentiate
between proper and improper uses of the evidence. The CAAF
found that the “panel’s hearing [the expert’s] testimony so
fueled the prejudicial impact of the uncharged misconduct that
it rendered it inadmissible for the purpose of showing a pattern
of abuse.”#

The CAAF s opinion in Diaz emphasizes the importance of
the Reynolds factors in using uncharged misconduct evidence.
Government counsel must ensure that each act of uncharged
misconduct, standing alone, meets each of the three Reynolds
factors. Government counsel must resist the temptation to take
evidentiary shortcuts when introducing uncharged misconduct
evidence. Diaz makes clear that it is unacceptable to throw an
“unformed mass” of uncharged acts into the courtroom in the
hope that some will stick to the accused. Counsel and military
judges should take careful note of the substance of the
accused’'s plea at trial. In child abuse cases, at least, a general
denia of wrongdoing may preclude the government from cer-
tain logically reasonable uses of uncharged misconduct evi-
dence. Finaly, Diaz confers a great benefit to the defense in
evaluating the prejudicial effects of uncharged misconduct evi-
dence—while the government must ensure that each act stands
alone, Diaz permits the defense to aggregate al evidence intro-
duced at trial in determining the prejudicial impact of the gov-
ernment’s uncharged misconduct evidence.

In United Sates v. McDonald,*® the Navy-Marine Court of
Criminal Appeals (NMCCA) addressed the temporal limits of
uncharged misconduct evidencein a case involving misconduct
the appellant had committed as a juvenile some twenty years
beforetrial. Although by no meansabright-linerule, “temporal
remoteness depreciates or reduces the probative value of
[uncharged acts] evidence.”*® A lengthy time lapse can render
evidence “legally irrelevant,”#” particularly if the uncharged
misconduct occurred when the accused was a juvenile.®

The appellant in McDonald was charged with two specifica-
tions of taking indecent liberties with his twelve-year-old

41. Intheadternative, the section might be so clear that even achild could understand it. Astheinimitable Groucho Marx oncesaid, “A child of five could understand
this. Fetch me achild of five.” See Wikiquote, Groucho Marx, at http://wikiquote.org/wiki/Groucho_Marx (last visited May 4, 2004).

42. Diaz, 59 M.J. at 95.

43. For amore thorough discussion of the expert testimony, see infra notes 134-51 and accompanying text.

44. Diaz, 59 M.J. at 95-96.

45. 57 M.J. 747 (N-M. Ct. Crim. App. 2003), review granted, 2003 CAAF LEXIS 802 (Aug. 4, 2003).

46. 2 EpwaRD J. IMWINKELREID, UNCHARGED MisconpucT 1 8:08, at 8-26 (1999).

47. Seeid. 18:08, at 8-27.

48. Seeid. Imwinkelreid gives an example of a defendant committing uncharged misconduct as a sixteen-year-old teenager and notes that “intervening years may
have brought reformation, maturity, and responsibility.” Id. He notes that the significance of the time lapse relates to and is dependent on the purpose for which the
uncharged misconduct is offered; if the uncharged misconduct is offered to prove modus operandi and the uncharged act is nearly identical to the charged act, “the

courts tolerate substantial time lapses.” Id.
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adopted daughter, communicating indecent language to her,
and soliciting her to commit carnal knowledge with him. The
appellant’s wife had been involved in a serious automobile
accident that madeit impossible for the coupleto engagein sex-
ual intercourse for several months. During that time period, the
appellant gave condoms to his adopted daughter, went into the
bathroom and photographed her while she was bathing, and
attempted on another occasion to photograph her in the bath-
room. Heleft abook in her bathroom entitled “ Daddy and Me,”
which glorified father-daughter sexual relations. Finally, he
wrote a note informing her that he wanted to provide her first
sexual experience. Nonetheless, he never actually touched his
daughter in a sexual manner. He was charged for each of these
offenses except for the act of giving his adopted daughter the
“Daddy and Me” book.*®

At trial, the government introduced two items of uncharged
misconduct. Thefirst of them, the “Daddy and Me” book, was
introduced to show the appellant’s intent and plan to have sex-
ual intercourse with his adopted daughter.*® The second
involved the appellant’s sexual abuse of his stepsister some
twenty years earlier, when the appellant was thirteen-years old
and his stepsister was eight. The evidence was that the appel-
lant had exposed himself to his stepsister, showed her a porno-
graphic magazine in which afairy was masturbating aman, and
expressed to her hisfantasy that shewould perform asimilar act
on him. In addition, the appellant made his stepsister mastur-
bate him on several occasions, removed her clothing below the
walist, and touched her private parts. The trial counsel offered
this evidence to show the appellant’s intent and plan to condi-
tion his adopted daughter to have sexual intercourse with him.:

Both the military judge and the NMCCA applied the Rey-
noldstest to determine that the evidence was admissible. Inan
Article 39(a) session, the trial counsel made an evidentiary
proffer concerning the twenty-year-old misconduct. The

49. McDonald, 57 M.J. at 748-49.

NMCCA found that the military judge had ample information
from the proffer to determine that the evidence would reason-
ably support a finding that the appellant had committed the
uncharged misconduct with his stepsister twenty years earlier.>
As for the second prong of the Reynolds test, both the military
judge and the NMCCA apparently accepted the trial counsel’s
explanation that the uncharged misconduct was highly proba-
tive of the appellant’s intent and plan to condition his step-
daughter to have sexual intercourse with him. The military
judge found (and the NM CCA neither disturbed nor questioned
the finding) that there were several similarities between the
appellant’s uncharged acts with his stepsister and the charged
actswith his adopted daughter. This evidence satisfied the sec-
ond Reynolds prong by making a fact of consequence in the
proceeding more probable.s

The MRE 403 balancing test—the third prong of the Rey-
nolds test—formed the largest part of the NMCCA’sanalysisin
McDonald. The defense counsel argued that admission of the
twenty-year-old misconduct would prejudice the members
against the appellant on sentencing by causing them to consider
the appellant’s activities as a teenager.® The military judge,
however, found that the probative val ue of the evidence was not
substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the members, and the
NMCCA agreed.*®

The NMCCA cited an earlier CAAF case, United Sates v.
Tanksley, for the proposition that MRE 404(b) does not have
atemporal yardstick.> The NMCCA noted several differences
between the facts in Tanksley and those in McDonald,%® but
found persuasive the CAAF's reasoning that “*[t]he nub of the
matter is whether the evidence is offered for a purpose other
than to show an accused’s predisposition to commit an
offense.’” %

50. Id.at 754-55. Although the appellant objected at trial and on appeal to theintroduction of the“Daddy and M€” book, the NMCCA applied the abuse of discretion
standard of review and upheld the military judge's decision to admit the evidence. The military judge’s findings of fact met the three-pronged Reynolds test, and the
NMCCA found that the evidence was probative as to the appellant’s intent and plan to condition his adopted daughter to have sexual intercourse with him. 1d.

51. Id.

52. Id. It should be noted that the defense counsel concurred in the use of an evidentiary proffer, rather than a witness or some other form of proof, at the Article
39(a) session. Seeid.; UCMJ. art. 39(a) (2002).

53. SeeMcDonald, 57 M J. at 755.

54. 1d.

55. 1d.

56. 54 M.J. 169 (2000). In Tanksley, the appellant was charged with taking indecent liberties in the shower with the six-year-old daughter of his second marriage.
He was al so charged with making false official statements pertaining to sexual abuse of the daughters of hisfirst marriage nearly thirty years earlier. At trial, one of
his adult daughters testified that the appellant had begun bathing her when she was three or four-years old, had digitally penetrated her, and eventually began raping
her. Thistestimony was admitted for two purposes: (1) in proof of the false official statements charge for hisdenial that these events ever occurred; and (2) as MRE

404(b) evidence to show hisintent to gain arousal or gratification by showering with his six-year-old daughter. Seeid. at 174.

57. McDonald, 57 M.J. at 756.
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The NMCCA took afurther step in its opinion, conducting a
harmless-error analysis. Although neither party briefed the
issue, the NMCCA proceeded sua sponte to determine that any
potential error was not of a constitutional magnitude. Because
of the overwhel ming nature of the government’s case, including
the appellant’ s written statement, his oral admission to hiswife,
the testimony of his adopted daughter, and corroborating testi-
mony from the victim’s brother and a doctor, the NMCCA
found that the twenty-year-old evidence likely had little impact
on the panel’s findings.®® This, of course, begs the question—
if the evidence was overwhelming, why did the government
introduce additional uncharged misconduct evidence at trial ?

McDonald provides a strong incentive for trial counsel to
widen the net in their pretrial investigations of the accused.
Distant acts of juvenile misconduct may potentially be admis-
sibleat trial and are worth exploring, particularly in sexual mis-
conduct cases when they may bolster the government’s theory
concerning the accused’s intent or plan to commit the offense.
Defense counsel should be aware of the ramifications of
McDonald and seek full disclosure from their clients concern-
ing past acts of misconduct and be prepared to contest govern-
ment assertions as to the admissibility of the evidence.5!
Finally, the NMCCA opinion demonstrates that if a military
judge makes strong findings of fact based on the Reynolds fac-
tors, an appellate court is unlikely to disturb or overturn the
findings.

Note: Asthisarticle wasin the final stages of preparation
for publication, the CAAF reversed the NMCCA'’s holding in

McDonald.®? The CAAF held that the evidence was not logi-
cally relevant under the second Reynolds prong. It did not dem-
onstrate a common plan because, in the CAAF s view, the acts
between the appellant and his stepsister were so different from
the offenses charged against his daughter. The CAAF aso
held that the evidence did not establish intent. There was no
evidence at trial comparing the appellant’s state of mind as a
thirteen-year-old juvenile as compared to his state of mind asa
thirty-three-year-old married adult.®®* The CAAF did not, how-
ever, specifically addressthe NMCCA's analysis of the tempo-
ral limits of MRE 404(b), holding instead that the military
judge abused his discretion in finding a common plan and
intent.

Marital Communications Privilege

In United Sates v. McCollum,®* the CAAF continued its
recent trend of strictly construing the marital communications
privilege against the government in favor of protecting marital
communications, even when the communications involve the
sexual abuse of a child.®® The marital communications privi-
lege, codified at MRE 504,% is based on the common-law mar-
ital confidences privilege, which allows withesses “to refuse to
reveal their own confidential marital communications and to
prevent their spouse from doing s0.” The privilege does not
apply if the communication was not intended to be confidential
or when one spouse is charged with committing a crime against
“the person or property of the other spouse or a child of
either.”® |n McCollum, the CAAF clarified that the govern-

58. Theactsin Tanksley were charged misconduct that were required to prove afalse official statements charge, whereas the misconduct in McDonald was uncharged
and arguably not required to prove the government’s case. The acts in Tanksley all involved the abuse of parental authority, whereas the uncharged misconduct in
McDonald involved two minors separated by only fiveyearsin age. Seeid. at 755. Inaddition, the actsin Tanksley all occurred as part of aclearly identifiable pattern
of grooming and conditioning a child by sexually abusing the child during bathing, whereas the pattern similarities between the charged and uncharged misconduct
in McDonald are not necessarily readily apparent. Most importantly, the appellant in Tanksley was a parent and an adult when all acts of misconduct occurred, whereas
the appellant in McDonald was only thirteen-years old when the uncharged misconduct occurred. Compare Tanksley, 54 M.J. at 169, with McDonald, 57 M.J. at 747.

59. McDonald, 57 M.J. at 756 (quoting Tanksley, 54 M .J. at 175).

60. Id.

61. Defense counsel should also consider making specific requests of the government for discovery of such matters under the Rules for Courts-Martial (RCM).

MCM, supra note 1, R.C.M. 703(¢)(3).
62. United Statesv. McDonald, 59 M.J. 426 (2004).
63. Id.

64. 58M.J. 323 (2003).

65. SeeRose, supra note 20, at 59 (discussing the CAAF's recent treatment of the marital communications privilege).

66. MCM, supranote 1, MiL. R. Evip. 504(b)(1). The rule defines the husband-wife privilege as follows:

(b) Confidential communication made during marriage. (1) General rule of privilege. A person has a privilege during and after the marital
relationship to refuse to disclose, and to prevent another from disclosing, any confidential communication made to the spouse of the person

while they were husband and wife and not separated as provided by law.

67. CHRISTOPHER B. MUELLER & LAIRD C. KIRkPATRICK, EviDENCE 396 (3d ed. 2003).
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ment bears the burden of overcoming the presumption of con-
fidentiality in marital communications. The CAAF also
addressed the definitional limits of “child of either,” determin-
ing that the so-called “de facto child” exception to the privilege
does not apply at courts-martial .%®

The appellant in McCollum was convicted of raping his
wife’'s mildly retarded, fourteen-year-old sister, who had come
to stay with the couple for a month during the summer. The
appellant’s wife entered the living room between 0200 and
0300 to discover the appellant and her sister lying on the floor.
The sister’s nightgown was up above her waist, and the appel-
lant was rubbing her stomach. The appellant’s wife did not,
however, immediately confront him; although the incident dis-
turbed her, she waited until later in the morning to discussiit.

In response to pointed questioning from his wife, the appel-
lant admitted that he had sexual intercourse with her fourteen-
year-old sister. During alater conversation, the appellant’swife
expressed her fear that her sister might be pregnant. In
response, the appellant told her that he did not ejaculate. Nev-
ertheless, the appellant’s wife took her sister to a clinic for a
pregnancy test. Not long afterwards, the appellant deployed to
Saudi Arabia for several months, where he experienced areli-
gious awakening of sorts. When he returned, he told his wife
that he needed to take responsibility for things he had done in
the past, and that he might want to tell their families about the
incident with hiswife'ssister. Hiswifetold him that she did not
want him to tell her family.™

At trial, the defense counsel moved to suppress al of the
appellant’s statements to his wife on the grounds that the mari-
tal privilege protected them. In opposition, the government
argued that the “child of either” exception to the privilege
applied because the wife stood in loco parentisto her sister dur-
ing the visit. The judge declined to construe the exception so
broadly and ruled that the privilege clearly covered the appel-
lant’sfirst statement to hiswife, in which he admitted the act of
sexual intercourse, and should be suppressed. Conversely, the

68. MCM, supra note 1, MiL. R. Evip. 504(c)(2)(A).

judge did admit the appellant’s statement claiming he did not
gjaculate, determining that the defense had failed to establish
the confidential nature of the communication. The judge also
admitted the appellant’s post-deployment statements in which
he talked about telling family members about the incident, rul-
ing that the statements were never intended to be confidential .

The CAAF reviewed the military judge's decision to admit
the appellant’s statements to his wife under the abuse of discre-
tion standard. The CAAF began its opinion by noting the long
history of the marital communications privilege, both at com-
mon law and by statute. Citing United Sates v. McElhaney,”
the CAAF observed the marital communication privilege has
three prerequisites: (1) there must be acommunication; (2) the
communication must have been intended to be confidential;
and (3) the communication must have been made between mar-
ried persons not separated at the time of the communication.”™
The appellant met two of these prerequisites by establishing
that certain communications took place between himself and
his spouse during their marriage.™ The issue was whether the
communications were intended to be confidential .

The CAAF s analysis of whether the appellant intended his
communicationsto hisspouseto be confidential providesause-
ful template for counsel and military judges alike. The CAAF
referred to the two-part test it promulgated in United Sates v.
Peterson™ for measuring confidentiality. First, there must be
physical privacy between the individuals—in other words, the
communication is not made in a public forum. Second, there
must be an intent to maintain secrecy.” Because most marital
communications occur oraly and in private, it can be difficult
for an individual to prove hisintent to keep a communication
confidential; thus, long-standing precedent has established that
marital communications are presumptively privileged.”” The
party asserting the marital communications privilege has only
to establish that the communication occurred in private
between married spouses who were not separated. Then, the
burden of production shifts to the opposing party to overcome
the presumption of confidentiality.”® The CAAF listed severa

69. A “defacto child” is“achild who is under the care of custody of one of the spouses, regardless of the existence of a formal legal parent-child relationship.”

McCollum, 58 M.J. at 340.

70. 1d. at 334-35.

71. 1d.

72. 54 M.J. 120 (2000).

73. McCollum, 58 M.J. at 336.
74. Seeid. at 338-39.

75. 48 M.J. 81 (1998).

76. McCollum, 58 M.J. at 336.

77. 1d. a 337 (citing Pereirav. United States, 347 U.S. 1, 6 (1954); Blau v. United States, 340 U.S. 332, 333 (1951); United States v. Byrd, 750 F.2d 585, 590 (7th
Cir. 1984); In re Grand Jury Investigation, 603 F.2d 786, 788 (9th Cir. 1979); Caplan v. Fellheimer, 162 F.R.D. 490, 491 (E.D. Penn. 1995)).
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factors that would be relevant in overcoming a presumption of
confidentiality: (1) the nature of the circumstances under
which the communication was made (for example, a statement
made in the presence of third partieswould lose its presumptive
confidentiality); (2) the substance of the communication (for
example, a discussion of atimeline or plan for disclosure may
reveal an intent to disclose information); and (3) whether the
statement is actually shared with athird party.”™

The appellant in McCollum met hisinitial burden by estab-
lishing that the communications were made in private during
his marriage. The CAAF held that the military judge erred by
shifting the burden of production from the government to the
appellant. Instead of the government having to prove that the
appellant did not intend the statements to be confidential, the
military judge’s ruling forced the appellant to prove that he did
intend for them to be confidential .

Looking at the facts and circumstances surrounding the
statements, the CAAF determined that the government did not
overcome the presumption of confidentiality for either of them.
The statement about not ejaculating, said the CAAF, “is not the
kind of statement a person generally intends to share openly.”#
The statement was of the type that, if disclosed, carried the risk
of criminal sanctions. Furthermore, there was no evidence sup-
porting the military judge’s determination that the appellant
intended for the statement to be shared with medical authori-
ties—the appellant’s wife was unsure whether she even told the
appellant she intended to take her sister to the clinic for a preg-
nancy test. Finally, thefact that neither spouse shared the state-
ment until the investigation indicated an intent for it to be kept
confidential.

The post-deployment statement, in which the appellant
talked about disclosing the incident to family members, was
different. The Air Force Court of Criminal Appeals (AFCCA)
held that the appellant had waived his privilege by giving his
wife consent to disclose the statement under MRE 510(a). Mil-
itary Rule of Evidence 510(a) states that a person waives his
privilegeif he“voluntarily . .. consentsto disclosure of any sig-
nificant part of the matter or communication.”? However, the
CAAF found no evidence that the appellant elected to share a

78. 1d.

79. Id. at 337-38.

80. Id. at 338.

81 Id.

82. MCM, supra note 1, MiL. R. Evip. 510(a).
83. McCollum, 58 M.J. at 339 (emphasis added).
84. Id. at 339.

85. Id.

86. Seeid. at 340.

substantial portion of these communications outside the mar-
riage. At best, the comments*reflect amarital discussion about
telling the families about [a]ppellant’s conduct . . . not neces-
sarily adecisionto do s0.”% Having determined that thewaiver
doctrine of MRE 510(a) did not apply, the CAAF next
addressed whether the government overcame the presumption
of confidentiality. While the statements could have been inter-
preted as expressing an intent to disclose the information to
their families, the CAAF viewed it more likely that it was
merely aspirational.#* The CAAF found it significant that the
statement did not contain atimeline for disclosure. The state-
ment contained information traditionally maintained as confi-
dential—disclosure could have resulted in criminal or civil
liability or could have traumatized family members. Finaly,
the appellant’s spouse counseled him not to disclose the con-
duct, and neither party actually disclosed the information to
family members. Onbalance, the CAAF found that the govern-
ment failed to carry its burden.®

The final section of the CAAF's opinion staked out the def-
initional limits of the “child of either” exception at courts-mar-
tial. The government argued that “child of either” should be
broadly read to include the so-called “ de facto child,” or achild
who is under the custodial care of one of the spouses, indepen-
dent of aformal parent-child arrangement. The CAAF first
looked at the plain language of MRE 504(c)(2)(A) and deter-
mined that a biological or legal relationship is necessary in
order to trigger the “child of either” exception to the marital
communications privilege.®® Although the CAAF recognized
that “ child of either” could be broadly construed to include cus-
todial arrangements, it declined to construe the phrase so
broadly at courts-martial. The CAAF applied the rule of inter-
pretation contained in MRE 101(b), which instructs military
courts to look to federal laws and the common law for eviden-
tiary guidance when practicable and not inconsistent with the
UCMJ or the MCM.#" Only one federal circuit and five state
jurisdictions have recognized a “de facto child” exception for
offenses against children who are neither the biological nor
adopted children of one of the spouses.®

Despite the CAAF's holding that the military judge improp-
erly admitted statements covered by the marital communica-
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tions privilege, the appellant in McCollum did not receive any
relief. The CAAF found that the erroneous introduction of
privileged material was a non-constitutional error, and applied
a harmless error analysis to the evidence. Weighing the
strength of the government’s case, the strength of the defense
case, the materiality of the evidence in question, and the quality
of the evidence, the CAAF determined that the admission of the
evidence was harmless error.®

Nevertheless, McCollum is an excellent case for practitio-
ners. Trial counsel and military judges must be aware of the
shifting burden of production for the marital communications
privilege. Once an accused establishes that a communication
was made in private during a marriage, the burden shiftsto the
government to overcome the presumption of confidentiality.
McCollum provides a useful list of factors for determining
whether the presumption of confidentiality has been overcome.
Defense counsel must assert the privilege early and often and
use the common-sense arguments from McCollum in attacking
government efforts to overcome the presumption of confidenti-
ality.

Human Lie Detector Testimony

In United Sates v. Kasper,® the CAAF held that the author-
ity to introduce opinion evidence regarding aperson’s character
for truthfulness under M RE 608(a)** does not extend to *“ human
lie detector” testimony by an Office of Specia Investigations

(OSl) agent.®? The case provides agood primer for counsel on
the limitations and pitfalls of character evidence and serves as
an admonition for military judges to take an active role in issu-
ing sua sponte limiting instructions in certain instances even
when counsel fail to timely object or to request instructions.

In Kasper, an Air Force general court-martial convicted the
appellant of wrongfully using ecstasy during avisit to Florida.®®
The government had two primary witnesses. First, the appel-
lant’s ex-boyfriend, also an Air Force airman, testified that he
and the appellant had used ecstasy while they were visiting
friends in Florida. Second, an OSI agent testified that the
appellant had confessed to ecstasy use during an interrogation.
The OSI agent testified that the appellant began crying during
the interrogation, and in response to the question, “did you use
ecstasy in Florida,” the appellant held up one finger and began
crying some more; the agent interpreted this to mean that the
appellant had confessed to using ecstasy once during a visit to
Florida.® The appellant, in contrast, testified at trial that when
she held up the finger, it meant that she had visited Florida
once, not that she had used ecstasy in Florida.®® Thus, the case
hinged on the interpretation of ambiguous non-verbal conduct.

With this evidence, the Air Force took the appellant to trial.
During opening statements, defense counsel placed the confes-
sion’svalidity before the members, telling them that the appel-
lant repeatedly denied using ecstasy, and that the OS| agents
merely believed they had obtained a confession from her.
Defense counsel promised the membersthat they would not see

87. Seeid. at 341. Therule of interpretation the CAAF cited is contained in MRE 101(b):

(b) Secondary Sources. If not otherwise prescribed in this Manual or these rules, and insofar as practicable and not inconsi stent with or contrary

to the code or this Manual, courts-martial shall apply:

(2) First, the rules of evidence generally recognized in the trial of criminal cases in the United States district courts; and
(2) Second, when not inconsistent with subsection (b)(1), the rules of evidence at common law.

MCM, supra note 1, MiL. R. Evip. 101(b).
88. McCollum, 58 M.J. at 341.
89. Seeid. at 342-43.

90. 58 M.J. 314 (2003).

91. MCM, supra note 1, MiL. R. Evip. 608(a). Military Rule of Evidence 608(a) states the following:

(a) Opinion and reputation evidence of character. The credibility of awitness may be attacked or supported by evidencein the form of opinion
or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence
of truthful character is admissible only after the character of the witness for truthful ness has been attacked by opinion or reputation evidence or

otherwise.

92. Kasper, 58 M.J. at 314.
93. Id.

94. Seeid. at 316.

95. Seeid. at 318. The appellant also testified that she had been at a party and had been given an ecstasy pill, which she palmed and flushed down atoilet. She
accepted the pill, she claimed, because she did not want the other partygoers to think she was an undercover agent. Seeid.

MAY 2004 THE ARMY LAWYER « DA PAM 27-50-372 19



believable evidence that the appellant had used ecstasy. During
the government’s case-in-chief, the OS| agent testified that the
appellant initially denied using ecstasy. The agent also said that
she did not believe the appellant’s denial: “We decided she
wasn't telling thetruth. Shewasn’t being honest withus. .. ."%
The defense did not object. Eventually, the agent testified that
the appellant began crying and held up a finger in confession.
Without objection from the defense, the trial counsel asked
whether there was “ anything about what she said or theway she
behaved that made you believe at that time that she was falsely
confessing to you?’'?’

Matters worsened for the defense on cross-examination.
The OSI agent testified that she was trained to assess through
body language and other indicators whether an individual was
being truthful or not. The agent also testified that she had
believed the appellant’s boyfriend when he testified that the
appellant had used drugs because he displayed indicators of
truthfulness. On re-direct, without defense objection, the trial
counsel asked why the OS| agent believed the boyfriend. The
agent replied that the boyfriend “gave all verbal and physical
indicators of truthfulness.”®® When the trial counsel began to
ask about the appellant’s verbal indicators of deception,
defense counsel finally objected. The military judge sustained
the objection, but permitted the OSI agent to testify that when
a suspect shows signs of being untruthful in his or her denia of
wrongdoing, the agents continue the interrogation.*

This line of questioning impacted the members. One of
them submitted awritten question to the OSI agent asking what
indicators the appellant had displayed that made the agent
believe she was deceptive when denying ecstasy use. The
defense counsel objected to the question and the judge sus-
tained it, advising the members that the question could not be
asked because it would, in effect, turn the OSI agent into a
human lie detector. The military judge gave no instructions
concerning the testimony that the OSI agent had already given
on the issue of the appellant’s credibility. 1©

96. Id. at 316.

97. Id.

98. Id. at 317.

99. Seeid.

100. Id.

Applying thewaiver doctrine, the AFCCA affirmed the con-
viction in an unpublished opinion, holding that because the
defense counsel not only failed to object to the testimony on
direct, but opened the door to additional damaging testimony
on cross-examination, theissue had been waived.’* The CAAF
reversed, holding that the military judge abused his discretion
by permitting the OSI agent to give human lie detector testi-
mony and by failing to give prompt corrective instructions to
the members.

The CAAF sopinionfirst reviewed the limits of opinion tes-
timony on a person’s character for truthfulness. Military Rule
of Evidence 608 permits evidence of aperson’sgeneral charac-
ter for truthfulness, but the rule does not permit human lie
detector testimony, which the CAAF defined as “an opinion as
to whether the person was truthful in making a specific state-
ment regarding afact at issue in the case.”®? The CAAF listed
several reasons for restricting such testimony: (1) determining
whether a person is truthful exceeds the scope of a witness's
expertise; (2) it violates the limits on character evidence in
MRE 608(a) because it offers an opinion on the declarant’s
truthfulness on a particular occasion rather than the declarant’s
reputation for truthfulness in the community; and (3) it places
an improper stamp of truthfulness on the witness's own testi-
mony in a manner that usurps the panel’s exclusive function to
weigh and determine credibility.10®

The CAAF then turned its attention to the OS| agent’s testi-
mony in Kasper. It rejected the AFCCA’s waiver analysis and
noted that the government—not the defense—initiated the
human lie detector testimony as part of its case-in-chief.1%
Even before the defense counsel’s ill-fated cross-examination,
the trial counsel had elicited two opinions from the OSI agent
on the appellant’s credibility.’> The central issue in the case
was the appellant’s credibility, and the members had to decide
whether she waslying when she denied ecstasy use or waslying
when she allegedly confessed toit. Permitting the OS| agent to
testify that it was a physiological fact that the appellant was
lying materially prejudiced the appellant’s ability to present a
defense.’® The panel member’swritten question regarding the

101. See United States v. Kasper, 2001 CCA LEXIS 351, *6 (A.F. Ct. Crim. App. Dec. 28, 2001).

102. Kasper, 58 M.J. at 315; see MCM, supra note 1, Mi.. R. Evip. 608.
103. See Kasper, 58 M.J. at 315.
104. Id. at 319.

105. Id.
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indicators of deception demonstrated the impact this testimony
had on the panel. The defense's failure to offer atimely objec-
tion or to request a limiting instruction did not change the mil-
itary judge’s sua sponte duty to stop the testimony, and issue
effective limiting instructions.*”

Kasper provides a message and a warning for trial counsel,
military judges, and defense counsel. Trial counsel should
avoid any efforts or subterfugesto introduce human lie detector
testimony at trial. Evidence from atrained police investigator
can be powerful and unduly prejudicial to the defense. Kasper
also imposes an additional burden on military judges, who now
must consider paternalistic intervention on evidentiary matters
even when a defense counsel seemingly opens the door to
improper testimony or failsto object toit. For defense counsel,
Kasper presents a textbook example of a defense counsel fail-
ing to protect a client by lodging objections or recognizing the
ramifications of certain cross-examination questions. By the
time the defense counsel in Kasper began protecting the client,
the damage had already been done.

United Sates v. Caley,’® an unreported NMCCA casg, isan
interesting holding on credibility evidence. In a judge-alone
general court-martial, the appellant was convicted of raping a
female sailor. At trial, the government presented testimony
from a Navy Criminal Investigation Services (NCIS) agent on
the victim’'s demeanor during her policeinterview. Trial coun-
sel asked the NCI S agent to describe the victim’s demeanor dur-
ing hisinterview of her. The NCIS agent replied that the victim
appeared to be forthcoming and honest. Thisdrew an objection
for improper bolstering, which the judge sustained. The trial
counsel, however, continued to ask questions about thevictim’s
demeanor, and the judge permitted the NCIS agent to testify
that the victim’s demeanor had been “ open, forthcoming, much
more cooperative, et cetera.”1® After afew more questionsand
answers, the military judge sustained a second bol stering objec-
tion and directed the trial counsel to move on.™°

The NMCCA affirmed the introduction of this evidence.
The court held that the NCIS agent used the word “forthcom-
ing” only as a description of the victim’'s demeanor and not as
adescription of her honesty or credibility.™® In afootnote, the

106. Seeid.

107. Seeid. at 319-20.

108. 2003 CCA LEXIS 70 (N-M. Ct. Crim. App. Mar. 11, 2003).
109. Id.

110. Id.

111. 1d.

112. 1d. n.2.

113. Id. at *8.

114. 58 M.J. 643 (N-M. Ct. Crim. App. 2003).

NMCCA noted that in its search of caselaw, it had been ableto
find only one other appellate decision on point, from Arizona,
addressing demeanor testimony, and the Arizona court had
affirmed the introduction of the evidence.*> The NMCCA aso
observed that there was no danger of members being improp-
erly influenced by the evidence because this was a judge-alone
Case.113

Caley demonstrates that not all so-called credibility evi-
denceis off-limits. So long asthe opinions and conclusions on
truthfulness and credibility are left to the finder of fact, counsel
may be able to call witnesses to describe an individual’'s
demeanor. Thisevidenceispotentially valuable at trial because
it can permit atrier of fact to draw appropriate conclusions on
credibility based on the demeanor observations of trained wit-
nesses. For example, the fact finder might be interested to
know that a complaining witness never looked the police
officer in the eye, talked quickly, was evasive in response to
guestioning, and the like. Caley leaves open the issue of
whether thistype of evidence would be limited to ajudge-alone
trial or would be permissible in amemberstrial. Counsel who
desire to introduce demeanor evidence in a members trial
would be well advised to file a motion in limine and have the
military judge address the admissibility of the evidence under
MRE 104 at apre-trial 39(a) session.

Opinion Testimony
Lay Opinion Testimony

In United Sates v. Schnable,™* the NMCCA addressed the
issue of lay opinion testimony under MRE 701.15 The appel-
lant in Schnable was convicted of committing indecent acts
with and communicating a threat to his mildly retarded, thir-
teen-year-daughter. The appellant committed several indecent
acts with his daughter. On one occasion, he cornered her in the
garage, forced her to wrap her legs around him, fondled her, and
French-kissed her. Another time, he took her into the master
bedroom, unzipped his pants, masturbated, touched her geni-
tals, and made her fondle his penis. On athird occasion, hetook
her for adrivein histruck, parked by the side of aroad, fondled
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and digitally penetrated her, and then masturbated until he gjac-
ulated.:

The victim in Schnable was both mentally challenged and
physically underdeveloped. When she testified at trial, the
members saw a “small and short” child who did not appear to
be thirteen-years old.**” Moreover, she used terms less sophis-
ticated than one might expect from ateenager: for example, she
told the membersthat “yellow stuff” came out of the appellant’s
“dingle” when they “rubbed it.”*® The government called the
victim’'s mother to the stand, who testified that the victim suf-
fered from amild degree of mental retardation.™®

The NMCCA affirmed the military judge’s decision to per-
mit thisline of questioning. Initsanalysis, the NMCCA exam-
ined the plain language of MRE 701 and stated that there are
just two requirements for lay opinion testimony: the testimony
must be rationally based on the perception of the witness, and
it must be helpful to the fact finder.*?* Mrs. Schnable's opinion
was rationally based on her perception as a witness. She was
the mother of six children, she was familiar with the victim’s
physical and mental development, and she had home-schooled
the victim for several years. She was able to testify both as a
mother and as an educator that the victim lagged behind her
other children in math and reading skills.?* The testimony was
also helpful to the members, who had heard testimony from a
thirteen-year old who was physically underdeveloped and who
was not ableto provideinformation at the same level one might
expect from ayoung teenager. The mother’s opinion testimony

helped the members place the victim’s testimony in its proper
perspective, understand her testimony, and weigh the victim’s
overall credibility.®?? The NMCCA rejected argumentsthat tes-
timony related to retardation is the exclusive province of
experts. Mrs. Schnable had not testified as to the level of the
victim’'simpairment, nor had she attempted to answer questions
about how amentally retarded person would react under certain
types of questioning; she merely gave an opinion drawn
directly from her observations as a mother and an educator.'

Schnable provides a clear example of the appropriate limits
of lay opinion testimony at courts-martial. Trial and defense
counsel alike may want to consider introducing appropriate lay
opinion testimony at trial as an alternative to expert testimony.
If awitness can rationally base her opinion on her perceptions
as awitness in a manner helpful to a panel, she will meet the
qualifications of MRE 701.1%

Expert Testimony

In United Sates v. Billings,'® the ACCA affirmed a creative
use of expert testimony that helped the government link the
appellant to arobbery. The appellant was the leader of a crim-
inal gang called the Gangster Disciples. Among other
crimes,'? gang members robbed the manager of an apartment
complex and took cash and a Cartier Tank Francaise watch
worth about $15,000. Although the watch itself was never
recovered, investigators recovered photographs of the appellant

115. MCM, supranote 1, MiL. R. Evip. 701. Military Rule of Evidence 701 permits lay witnesses to give opinion testimony within certain constraints. Id. Therule

states:

If the witness is not testifying as an expert, the testimony of the witness in the form of opinions or inference is limited to those opinions or
inferenceswhich are (@) rationally based on the perception of the witness and (b) helpful to aclear understanding of the testimony of the witness

or the determination of afact inissue.
Id.
116. See Schnable, 58 M.J. at 646-47.
117. 1d. at 652.
118. 1d. at 648.
119. Id. at 651.
120. Id.
121. 1d. at 651-52.

122. Id. at 651.

123. Seeid. at 652 (distinguishing the Schnable case from other casesin which experts might be called to testify on the issue of retardation).

124. MCM, supra note 1, MiL. R. Evip. 701.

125. 58 M.J. 861 (Army Ct. Crim. App. 2003).

126. Seeid. The appellant ordered a hit on alocal businessman that lead to the deaths of two people. The appellant was tried for murder and conspiracy to commit
murder, but was convicted of assault consummated by a battery and conspiracy to commit assault. She was aso convicted of conspiracy to commit robbery and rob-

bery with afirearm. Seeid.
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wearing awatch that appeared similar to the stolen watch. The
government sought to use these photographs to link the appel-
lant to the robbery of the apartment complex manager.*?”

The government called alocal jeweler to testify as an expert
witness to help the panel determine whether the watch in the
photograph shared characteristics with Cartier Tank Francaise
watches. Themilitary judge permitted thejeweler to testify, but
he did not permit the jeweler to draw the ultimate conclusion
that the watch in the photograph was, in fact, a Cartier Tank
Francaise watch. Interestingly, the jeweler had never actually
seen a Cartier Tank Francaise watch in red life. The jeweler
testified that he was familiar with the characteristics of Cartier
watches, and that he was able to tell from looking at a photo-
graph whether a piece of jewelry was made of solid gold or was
merely gold-plated metal. He had over twenty-five years of
experience in the jewelry business, had experience appraising
gold jewelry, and was amember of the National Jewelers Asso-
ciation of Appraisers. Thejeweler was abletotell the members
that the watch bore many characteristics of a Cartier watch, that
it was made of real gold, that the pattern of the links in the
watchband would be difficult to duplicate, and that he had
never seen acopy or replicaof a Cartier watch made out of solid
gold.:®

The ACCA applied a straightforward analysis under MRE
702'?° and the Daubert/Kumho Tire line of casesin affirming
the military judge’s decision to permit the jeweler to testify as
an expert. The ACCA noted that the trial judge is required to
assume a gate-keeping function both for scientific and technical
experts, assessing whether the reasoning or methodology
underlying the expert’s testimony is sound, and whether that

127. Id. at 866.

128. Id. at 867.

reasoning or methodology has been properly applied to the
factsin issue.®*°

In this case, the jeweler focused on matters that were within
his expertise. Histestimony was based on personal knowledge
and twenty-five years of experience, and it was relevant, reli-
able, and probative. Accordingly, the military judge did not
abuse his discretion in admitting the evidence.*

Billings provides a superb example to practitioners of the
clever use of an unconventional expert to help prove a critical
element of the case. The government needed the photograph of
the watch to link the appellant to the robbery. Without an
expert, there would have been no way to establish the common
characteristics between the watch in the photograph and a Cart-
ier Tank Francaise watch. Counsel and military judges alike
can use Billings for guidance in evaluating novel uses for tech-
nical expertsin courts-martial.

Ultimate Opinion Testimony

Onitsface, MRE 704 does not prohibit expert testimony on
ultimate issues in a case such as the guilt or innocence of the
accused; the rule smply states, “Testimony in the form of an
opinion or inference otherwise admissible is not objectionable
because it embraces an ultimate i ssue to be decided by thetrier
of fact.”**2 Following the drafter’s analysis in the MCM, how-
ever, MRE 704 does not permit awitness to give an opinion as
to the guilt or innocence of the accused.’® In United Sates v.
Diaz,®** the CAAF held the line on the permissible limits of
opinion testimony under MRE 704, holding that the military

129. MCM, supra note 1, MiL. R. Evip. 702. Military Rule of Evidence 702 provides for expert testimony. The version in force during Billings stated:

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a
witness qualified asan expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise.

Id. In December 2000, Federal Rule of Evidence (FRE) 702 was amended to reflect the Supreme Court’s guidance in Daubert v. Merrell Dow Pharms., 509 U.S. 579
(1993), and Kumho Tire v. Carmichael, 526 U.S. 137 (1999). See 2000 Amendment Committee Note, reprinted in 3 StepHEN A. SALTZBURG, MICHAEL M. MARTIN,
DANIEL J. CAPRA, FEDERAL RULES OF EviDENCE MANUAL § 702.04 [2], at 702-249 (8th ed. 2002). The new FRE 702 states as follows:

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a
witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise,
if (1) thetestimony is based upon sufficient facts of data, (2) the testimony isthe product of reliable principles and methods, and (3) the witness

has applied the principles and methods reliably to the facts of the case.

Id. § 702.01, at 702-7 (emphasis added). By operation of law under MRE 1102, amendments to the FRE apply to the MRE eighteen months after their effective date,
unless the President takes action to the contrary. See MCM, supra note 1, MiL. R. Evip. 1102. Accordingly, the changes to FRE 702 took effect in the MREs on 1
June 2002. Those changes have not yet, however, appeared in the Manual. See MCM, supra note 1.

130. SeeBillings, 58 M.J. at 867.
131. Id.
132. MCM, supra note 1, MiL. R. Evip. 704.

133. Seeid. app. 22, at A22-50.
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judge erred in denying amistrial after agovernment expert tes-
tified that the death of Nicole Diaz was a homicide and the
appellant was the perpetrator.*

The appellant in Diaz was charged, among other things, with
the murder of hisinfant daughter Nicole.’*® At issue on appeal
was the opinion testimony of two government witnesses, a
social worker who testified that she had confronted the appel-
lant with her belief that he had killed his daughter,™*” and a pedi-
atric child abuse expert. The pediatric child abuse expert
testified—contrary to the military judge's ruling on a defense
motion in limine—that Nicole's death was a homicide and the
appellant was the perpetrator.*® Following the social worker’s
testimony, the defense counsel expressed concern with the
improper opinion, and the military judge gave a limiting
instruction.*® After the pediatrician’s testimony, the defense
counsel moved for amistrial. Before denying the motion for a
mistrial, the military judge gave extensive limiting instructions
to the members, conducted group voir dire of the members, and
individually questioned each of them about their ability to com-
ply with hisinstructions.**

In holding that the military judge erred in denying the mis-
trial, the CAAF' s analysis focused on the permissible limits of
opinion testimony and the combined prejudicial effect of the
improper opinion testimony and acts of uncharged misconduct
that the government introduced against the appellant. The
CAAF observed that MREs 702-705 establish aliberal standard
for admissibility of expert testimony. Combined with MRE

134. 59 M.J. 79 (2003), aff’d, 56 M.J. 795 (Army Ct. Crim. App. 2002).

135. Id. at 91.

403, these rules create a four-part standard for admissibility:
(2) isthe witness qualified to testify as an expert; (2) isthe tes-
timony within the limits of the witness's expertise; (3) was the
opinion based on sufficient factual basis to render it relevant;
and (4) can the evidence survive an MRE 403 balancing test.'#
“These rules, stated the CAAF, “reflect the intuitive idea that
experts are neither omnipotent nor omniscient.” 14

The CAAF then cited MRE 704 and its own precedent for
the proposition that an expert “may not opine concerning the
guilt or innocence of an accused.”**® The court specifically
referred to the Drafter’'s Analysis of MRE 704 to support this
assertion.” The CAAF agreed with the military judge that the
opinion testimony of the social worker and the expert opinion
testimony of the pediatrician violated the permissible limits of
opinion testimony on the guilt or innocence of the accused.'®

The CAAF next examined the military judge’s remedy. The
military judge gave curative instructions and conducted indi-
vidual voir direrather than granting amistrial, an action that the
CAAF found to be an abuse of discretion.*® The CAAF based
this conclusion on its assessment that the members would not
be able to put aside the inadmissible evidence.®*” Several fac-
tors combined to make a mere instructional remedy insuffi-
cient. First, because the two key issues in the case were the
cause of Nicole's death and the identity of the perpetrator, the
pediatrician’s testimony had an ineradicably prejudicial impact
on the members. The government relied extensively on the
pediatrician’s experience and testimony from opening state-

136. Seeid. at 79; supra notes 21 through 33 and accompanying text (setting out the facts of Diaz).

137. Diaz, 59 M.J. at 84-85. It isnot entirely clear from the opinion whether the social worker testified as an expert or not. She did, however, testify that she inter-
viewed the appellant on several occasions, and during one particular interview, she told him that she believed he had killed Nicole. The appellant replied, “You don’'t
know the half of it.” Id.

138. Seeid. at 86-87. The pediatrician, Dr. Stuemky, was a member of Oklahoma's Death Review Board. Because of the unexplained past injuries to Nicole, the
Death Review Board concluded that Nicol€e's death was a homicide and the appellant was the perpetrator. During amotion in limine, the military judge ruled that Dr.
Stuemky could testify that the injuries were consistent with a child abuse death, but he could not say, “ Specialist Diaz murdered his daughter.” Seeid. at 86-87. Dr.
Stuemky testified, however, that the death was caused by physical abuse and the appellant was the perpetrator. Id. at 87.

139. Id. at 85-86.

140. Id. at 87-89.

141. 1d. at 89. In essence, the first three elements of thistest are quite similar to the language in the newest version of MRE 702. See MCM, supra note 1, MiL. R.
Evip. 702; supra note 129.

142. Diaz, 59 M.J. at 89.
143. Id.

144. |d.

145. Id. at 90.

146. Id. at 91.

147. Seeid.
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ments through rebuttal arguments.’*® Second, the context of the
pediatrician’s opinion was important. His opinion came after
the social worker testified of her belief the appellant had killed
his daughter. The juxtaposition of these two witnesses made a
“cumulative prejudicial impact” on the members.**® In the
CAAF sopinion, themilitary judge’sinstructionswere not only
unclear, but also unworkable; there was no way to “unring the
bell.”* Finally, the CAAF looked at the trial as a whole and
measured the impact of the opinion testimony in the light of
uncharged misconduct evidence that it declared had been
improperly admitted.’!

Diaz appears to lower the bar for the mistrial remedy in
courts-martial. Trial counsel should be wary of introducing
anything that looks like opinion testimony on the guilt or inno-
cence of an accused because such testimony could ultimately
result in amistrial or reversal. If such testimony isintroduced,
the defense counsel should move for a mistrial, using the
CAAF's approach in Diaz to convince the military judge that
the evidence isimproper in form and unduly prejudicial in con-
text when combined with other evidence introduced at trial.
Diaz puts military judges in a difficult position because after
Diaz extensive limiting instructions may not be enough. If the
witness offering the opinion is sufficiently credible and the
other evidence in the case hotly contested, the CAAF hasindi-
cated awillingnessto second-guess amilitary judge's efforts to
salvage the trial. In the end, military judges may be more
readily tempted to declare mistrials than risk reversals and
rehearings.

148. Seeid.

149. Id. at 92.

150. Seeid. at 92-93.

151. Seeid. at 93-94.

Hear say
Impeachment by Contradiction vs. Hearsay

Impeachment by contradiction is one of the five primary rec-
ognized modes of impeachment.’®2 An attorney can impeach a
witness by showing either on cross-examination or through the
use of extrinsic evidence that something the witness said was
wrong.’>® United Satesv. Hall*** presents an example in which
the rules governing impeachment clash'*> with the general pro-
hibition against the use of hearsay* at trial.

The appellant in Hall was convicted of cocaine use based on
the results of a urinalysis test and the testimony of a forensic
toxicology expert. She presented an innocent ingestion defense
in which she claimed that she had ingested Trimate tea—made
from de-cocainized coca leaves—that her mother had sent her
to help with weight control. She also introduced testimony
from an expert witnessthat de-cocainized teas can produce pos-
itive cocaine metabolites above the Department of Defense’s
nanogram cut-off level %

On rebuttal, the government called a U.S. Army Criminal
Investigation Command (CID) agent to testify about an inter-
view he had with the appellant’s mother. The CID agent testi-
fied that the appellant’s mother told him she had never given the
appellant any herbal teas. The appellant’s mother did not attend
the trial because the government failed to perfect its subpoena
by providing travel fundsfor her.® The government sought to
introduce the statement under M RE 803(2),%*° the excited utter-
ance exception to the hearsay rule.’®® The military judge
refused to admit the statement for its truth as an excited utter-

152. See MuELLER & KIRKPATRICK, Supranote 67, § 6.18, at 464-65. According to Mueller & Kirkpatrick, the five modes of impeachment are asfollows: (1) showing
the bias or motivation of awitness; (2) showing defectsin the witness's mental or sensory capacity; (3) showing character for untruthfulness of awitness; (4) showing
that the witness has made prior inconsistent statements; and (5) contradiction of the witness's testimony, either on cross-examination or by extrinsic evidence. Seeid.
153. Seeid. at 465.

154. 58 M.J. 90 (2003).

155. Neither the FRE nor the MRE specifically provide for impeachment by contradiction. See MUELLER & KIRKPATRICK, Supra note 67, § 6.18, at 465. Impeachment
by contradiction, however, is regulated by Rules 403 and 611. Rule 403 permits a judge to exclude evidenceiif it is prejudicial, misleading, confusing, or a waste of

time. Rule 611 givesjudges the discretion to control the examination of witnesses. Id.; see MCM, supra note 1, MiL. R. Evip. 403, 611.

156. See MCM, supra note 1, MiL. R. Evip. 802 (“Hearsay is not admissible except as provided by these rules or by any Act of Congress applicablein trials by court-
martial.”).

157. Hall, 58 M.J. at 90-91.
158. Id.

159. MCM, supra note 1, MiL. R. Evip. 803(2). The excited utterance exception permits the introduction of “[a] statement relating to a startling event or declaration
made while the declarant was under the stress of excitement caused by the event or condition.” 1d.
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ance, but he did admit it as a statement of impeachment by con-
tradiction.’s! The military judge instructed the members that
they could not consider the statement for itstruth, but only “for
thelimited purpose to determine what impeachment valueit has
only concerning the accused’s testimony that her mother sent
her the tea.” 162

The CAAF reversed and set aside the findings and sentenc-
ing. The CAAF began its analysis by noting the constitutional
underpinnings of the hearsay rule: admitting hearsay can
deprive the party against whom it is offered the opportunity to
test the evidence by cross-examination, a right that is “at the
core of the confrontation clause.” % Because the appellant was
deprived of the opportunity to cross-examine the declarant, it
was a congtitutional error to improperly admit the statement.2¢*
In holding that the statement of the appellant’s mother was
hearsay, the CAAF took a practical approach. The manner in
which the evidence was introduced made it virtually inevitable
that the members would consider it for its truth.*®® The mem-
bers could not have found contradiction of the appellant’s state-
ment without considering the mother’s statement as a fact
contrary to the appellant’s in-court testimony.’%® The judge’s
limiting instruction “was impossible to apply and could only
confound the error.” 67

The error was not harmless. Given the evidentiary backdrop
of the case, the hearsay statement from the appellant’s mother
went to the heart of the appellant’s innocent ingestion defense.
Both the government and the defense expert had agreed that de-
cocainized teas could produce positive urinalysis results. The
appellant testified she had ingested tea obtained from her

160. Hall, 58 M.J. at 92.

161. Id.

mother. Asthe CAAF stated, “ Short of repudiating her own
testimony, it is difficult to imagine anything that could more
decimate this defense.” 1% Thus, the CAAF found it impossible
to determine beyond areasonable doubt—the standard required
for congtitutional errors—that the improper admission of this
hearsay statement did not contribute to the finding of guilt.*®®

Hall providesapractical template for analyzing out-of-court
statements. The “arid doctrinal logic”” that might permit the
admission of a statement for non-hearsay purposes must be
measured against the likely effect the statement will have on a
fact-finder. Examined against the evidentiary backdrop of the
case, even a carefully crafted limiting instruction may not be
enough to overcome the impact of the out-of-court statement on
the members. If astatement would inevitably be considered for
its truth and does not fit within a hearsay exception, prudence
would suggest that excluding the statement might be the better
course.

Excited Utterance

The excited utterance exception to the hearsay rule, codified
in MRE 803(2),"* “rests on the idea that spontaneous reaction
is powerful enough to overcome reflective capacity.”? Reac-
tive statements are considered trustworthy for two primary rea-
sons: (1) the stimulus of a startling event leaves the declarant
momentarily incapable of fabrication; and (2) the declarant’s
memory is fresh because the impression remainsin her mind.*’
Time plays an important—albeit not dispositive—role in help-
ing to determine whether a statement is an excited utterance. In

162. Id. The military judge'sruling illustrates what Mueller & Kirkpatrick call the “arid doctrinal logic” that can occur when a court admits “ otherwise excludable
evidenceas counterproof tending to contradict initial testimony.” MuEeLLER & KIRKPATRICK, Supranote 67, § 6.45, at 537. They use the example of adefendant charged
with auto theft who testifies on direct he has never committed a crime. Character evidence rules would not permit proof that he stole cars on four prior occasions,
but the testimony would likely be admitted for itstendency to contradict hisbroad claim. The defendant would be entitled to alimiting instruction because doctrinaly,
the evidence could not be considered as proof of the defendant’s guilt. Seeid. at 537-38. “This doctrinal consequence does not often make a practical difference.”

Id. at 538.

163. Hall, 58 M.J. at 93.

164. Seeid.

165. 1d. at 94.

166. 1d.

167. 1d.

168. Id. at 95.

169. 1d.

170. See supra note 162.

171. MCM, supra note 1, MiL. R. Evip. 803(2); see supra note 159.

172. MuEeLLER & KIRKPATRICK, Supra note 67, § 8.36, at 807.
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general, statementsthat occur immediately after or withinafew
minutes of a startling event will meet the exception.™ Even
when there has been atime lapse greater than afew minutes, the
exception will apply if the proponent of the evidence can dem-
onstrate that the declarant was still under the stress of the event
when he made the statement.1”

The CAAF decided two excited utterance cases this term,
United Sates v. Feltham'’® and United Sates v. Donaldson.t”
In each case, the CAAF demonstrated a willingness to stretch
time, eschewing astrict temporal connection between event and
statement and placing heavy reliance on the military judge’'s
findingsthat the hearsay declarantswere still under the stress of
a startling event.

In United Satesv. Feltham, thevictim, amale sailor, had too
much to drink at alocal bar. The appellant, also a male sailor,
offered to let the victim sleep at his nearby apartment until
morning, when the victim would be sober enough to drive
home. The victim agreed, and after arriving at the appellant’s
apartment, went to sleep on the couch. During the night, the
victim, in the middle of a sexual dream, woke up to discover
that he was g aculating into the appellant’s mouth as the appel-
lant performed fellatio on him.1® The two men jumped away
from each other. The victim demanded to know what was going
on and told the appellant it “wasn’'t cool.” The appellant agreed
that it was “messed up,” but then asked the victim if he had
enjoyed it.1”® The appellant left the living room and went back
to bed. Meanwhile, in a self-described state of shock, the vic-
tim sat in the living room for about five minutes, then got into
his truck to drive home. He began to cry. He drove ten to fif-
teen minutes back to his barracks, still crying, and woke up his
roommate to tell him what had happened, beginning at the bar
and ending with the sodomy. 8

173. Seeid.

At tria, the victim's testimony was the lynchpin of the gov-
ernment’s case. The defense attacked the victim's credibility.
To bolster the victim’s credibility, the government offered his
statements to his roommate under the excited utterance and
residual hearsay exceptions to the hearsay rule. The military
judge admitted the statements as excited utterances, specifi-
cally finding that no more than one hour had passed, and the
victim was still under the stress of the startling event of waking
up to discover the appellant performing oral sodomy on him.8!

On appeal, the CAAF affirmed the admission of the evi-
dence, holding that the military judge did not abuse his discre-
tion in admitting the statements under the excited utterance
exception.’® The CAAF' s analysis focused on the heart of the
excited utterance exception—that such statements are reliable
because aperson whois still under the stress of astartling event
or condition will speak truthfully because there is no opportu-
nity for fabrication.®®® The CAAF examined the statements
under the three-pronged test first articulated by the COMA in
United Satesv. Arnold:®* (1) the statement must be spontane-
ous, excited, or impulsive rather than the product of reflection
or deliberation; (2) the event prompting the utterance must be
startling; and (3) the declarant must be under the stress of
excitement caused by the event.®

In the instant case, the CAAF relied almost exclusively on
the military judge’s findings of fact in applying the Arnold test.
The military judge found that the statements met the first
Arnold prong because they were “spontaneous, unrehearsed,
and not given in response to any interrogation . . . [while the
victim was] in a state of shock and was not thinking clearly.” 1
There waslittle doubt that the event was startling, thus meeting
the second prong of the Arnold test.*®

174. Cf.id. at 810-11 (discussing the differences between the present sense impression exception, which requires immediacy, and the excited utterance exception,

which does not).

175. Seeid. at 811 (giving several examples of utterances following a lapse of time).

176. 58 M.J. 470 (2003).
177. 58 M.J. 477 (2003).

178. Feltham, 58 M.J. at 471-72.
179. 1d. at 472.

180. 1d.

181. Id. at 473.

182. 1d. at 475.

183. Seeid. at 474.

184. 25M.J. 129 (C.M.A. 1987).

185. Feltham, 58 M.J. at 474.
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The third Arnold factor—that the declarant must be under
the stress of excitement caused by the event—occupied most of
the CAAF sanalysis. Aswith the other Arnold factors, the mil-
itary judge had made a specific finding that the victim was, in
fact, under the stress of the event. The CAAF noted that
elapsed time between the event and the statement is one factor
to consider in determining whether the statement is an excited
utterance, and the CAAF cited several examples involving
rather lengthy passages of time between the event and utter-
ance. The CAAF acknowledged that a lapse of time between
the event and the utterance creates a strong presumption against
admissibility, citing United Sates v. Jones.’® |n Jones, the
COMA rejected a statement made twelve hours after the event,
in response to a question, and after the declarant had missed an
opportunity to comment on the event.'® Conversely, in
Feltham, less than one hour had el apsed between the event and
the statement, the victim made the statements at hisfirst oppor-
tunity, and the statements were not made in response to interro-
gation.’®® The CAAF concluded its analysis with two
observations. First, the critical determination of the excited
utterance exception is whether the declarant was under the
stress of the startling event, not the lapse of time. Second (and
perhaps of greater significance in this case), the military judge
made a specific finding in this case that the declarant was under
the stress of the event.'®

In United Sates v. Donaldson,**? the appellant committed
indecent acts with the victim, athree-year-girl, early one morn-
ing and threatened to kill her family if shetold anyone. Thevic-
tim and her mother spent the day shopping and in the company
of either the mother’s adult friends or the victim’s brother.
Throughout the day, the victim behaved in an uncharacteristi-
cally quiet, withdrawn way and would not let her mother out of
her sight. That evening, nearly twelve hours after the incident
with the accused, the mother gave the victim abath. Thiswas
thefirst timeall day the mother and victim were a one together.
The victim became hysterical. The mother noticed irritation in

186. Id. at 475.

187. 1d.

188. 30 M.J. 127, 128 (C.M.A. 1990).
189. See Feltham, 58 M.J. at 475 (construing the facts of Jones).
190. Id. at 475.

191. 1d.

192. 58 M.J. 477 (2003).

193. Id. at 479-80.

194. 1d.

195. Id. at 483.

196. Seeid.

197. Id.

the victim’'s vaginal area, and when the mother asked what was
the matter, the victim told her, “Him touched me,” then
explained that “him” was the appellant. In response to a ques-
tion, the victim also told her mother that the appellant had
threatened to kill her family if she told anyone.*** The military
judge denied a pre-trial defense motion in limine and admitted
the statements as excited utterances under MRE 803(2), or in
the alternative, asresidual hearsay under MRE 807.2%

The CAAF affirmed, holding that the military judge did not
abuse hisdiscretion in admitting the statementsto the mother as
excited utterances. The CAAF applied the three-prong Arnold/
Feltham test in evaluating the evidence. There was little doubt
that sexual abuse accompanied by the threat of harm constituted
astartling event. Thus, the statements met thefirst prong of the
test. The appellant argued that the statements could not meet
the second and third prongs of the test because they were not
spontaneous statements made under the stress or excitement of
a startling event. The appellant focused on the lapse of nearly
twelve hours from the startling event to the statement, arguing
that the victim had time to calm down and reflect on the event.
Therefore, any later excitement was the result of trauma on
reflection and not an excited utterance. The appellant also
argued that because the victim spent the entire day with her
mother, she had ample opportunity to report the incident ear-
lier.2

In rejecting the appellant’s argument, the CAAF noted that
it is an unsettled legal question whether statements made after
one has actually calmed down can be excited utterances.**® The
CAAF declined to address that issue in this case, however,
because it was convinced that there was sufficient evidence for
the military judge to conclude that the victim was under the
stress of excitement caused by the event when she made the
statements to her mother.X®” Although a lapse of time between
the startling event and the statement creates a strong presump-
tion against admissibility, courts tend to be more flexible in
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casesinwhich the statement was made during the child’s “first
opportunity alone with a trusted adult.”**® Furthermore, the
CAAF examined the evidence supporting the judge’s finding.
The declarant wasthree-yearsold. Shewasableto demonstrate
where the appellant touched her. Her behavior throughout the
day had been abnormal, and she became hysterical when her
mother attempted to wash her vaginal area. The lapse in time
was rendered less significant because the appellant had threat-
ened to kill the victim and her family. Therefore, it was not
clearly erroneous for the judge to find that the victim was still
under the stress of a startling event.'*®

Both Feltham and Donaldson illustrate the importance of
developing the record in the admission of hearsay statements.
The party seeking admission of statements under the excited
utterance exception should follow the example of government
counsel in Feltham, who managed to overcome nearly an
hour’s lapse in time by focusing on the state of the declarant’s
mind. During cross-examination, the party seeking to exclude
the statements will need to focus not on the lapse of time, but
on the opportunities such a lapse provides for reflection and
deliberation. In Feltham, the victim had five minutes alone in
the appellant’s apartment, followed by a walk to his vehicle, a
fifteen-minute drive to his barracks, and a walk from the vehi-
cle to the barracks. Each of these time segments potentially
provided an opportunity to reflect on the event. In child cases
inwhich thereis a substantial delay between the startling event
and the statement, Donal dson teaches counsel to focus on what
the child did during the intervening time. The child'sbehavior,
opportunities to talk alone to a trusted adult, and the child’s
demeanor when making the statement are al significant factors
to develop on the record. Finally, Feltham and Donaldson
show that the CAAF grants substantial deferenceto thefindings
of the military judge in these matters. To avoid reversal, mili-
tary judges should ensure that the evidence in the record sup-
portstheir findings, and they should follow the Arnold/Feltham
template in drafting the findings.

198. Id. at 484.

199. Id.

200. 58 M.J. 227 (2003).
201. Id. at 229.

202. Seeid. at 230.

203. MCM, supra note 1, MiL. R. Evip. 803(3). The rule reads as follows:

Then Existing Mental, Emotional, or Physical Condition

In United Sates v. Holt,® the appellant pled guilty to fifty-
eight specifications of dishonorable failure to maintain suffi-
cient funds for the payment of checks, and a court of officer
members sentenced him to a bad-conduct discharge, one year
confinement, total forfeitures, and reduction to E1. During the
pre-sentencing case, the trial counsel entered eighteen exhibits
into evidence. Exhibits seventeen to thirty-two and thirty-four
were copies of cancelled checks with markings on their backs,
debt collection documents, a pawn ticket, and bad check notifi-
cation documents. The markings on the checks and the other
documents were all written by third parties and not by the
appellant. The military judge admitted the exhibits into evi-
dence as non-hearsay evidence in aggravation to show the com-
plete set of circumstances surrounding the offenses, the
accused's state of mind when the offenses were committed, and
impact on the victims. The judge specifically instructed the
members that they could not consider the exhibits for the truth-
fulness of the matters asserted therein.?!

On appeal to the AFCCA, the appellant argued that the
exhibits had been improperly admitted into evidence for anum-
ber of reasons ranging from improper authentication to the fact
that the rules of evidence had not been relaxed at sentencing to
hearsay.?> The AFCCA ruled that exhibits eighteen to thirty-
four were admissible for the truth of the matters asserted under
M RE 803(3)?* as evidence of the appellant’s state of mind.?*

The CAAF set aside the decision of the AFCCA. The gov-
ernment conceded on appeal to the CAAF that MRE 803(3) did
not properly apply to the exhibits because the markings and
documents were created by third parties, not the appellant. The
CAAF held that documents and markings created by third par-
ties could not be used to reflect the appellant’s state of mind.?®
Relevant state of mind can be proven by “the person’s own, out-
of-court, uncross-examined, concurrent statements as to its
existence.”®® The CAAF also held that the AFCCA exceeded
the proper bounds of review under UCMJ, Article 662 when it

(3) Then existing mental, emotional, or physical condition. A statement of the declarant’s then existing state of mind, emotion, sensation, or
physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or
belief to prove the fact remembered or believed unlessit relates to the execution, revocation, identification, or terms of declarant’s will.

204. Holt, 58 M.J. at 230.

205. Id. at 232.
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changed the evidentiary nature of the exhibits on appeal from
non-hearsay to hearsay. The military judge, not the intermedi-
ate appellate courts, defines the evidentiary nature of exhibits
entered at trial 2%

Holt teaches subtle lessons on the uses of state-of-mind evi-
dence. The military judge admitted the exhibits as circumstan-
tial evidence that could help show the full facts and
circumstances of the crimes, the impact on the victims, and the
appellant’s own state of mind. He did not, however, permit the
panel to consider the contents of the documents for the truth of
the matters asserted therein. Arriving at the appellant’s state of
mind would require the panel to draw a series of inferences
fromtheevidence: the appellant wrote bad checksand received
letters from creditors and notices from the bank; nevertheless,
he continued to write bad checks, which led to more letters and
notices from the bank; therefore, the panel could infer that he
viewed the matter of maintaining sufficient funds in his bank
accounts with some indifference. The AFCCA’s approach,
which converted the exhibitsinto documents admissible for the
truth of the matters asserted, changed the logical chain: the
appellant wrote bad checks and received letters from creditors
and notices from the bank; the information in the letters and
notices was all true; the information directly proved that the
appellant had an indifferent state of mind. Missing from the
AFCCA's approach, however, was any evidence directly from
the appellant attesting to his state of mind. Circumstantial evi-
dence may help to prove someone's state of mind through an
inferential chain, but unless a statement comes directly from the
individual himself, it will not meet the requirements of MRE
803(3).

206. 1d. (quoting Rayborn v. Hayton, 208 P.2d 133, 136 (1949) (citations omitted)).

Holt also teaches how critical it is to establish the eviden-
tiary nature of an exhibit at thetrial level. In this case, the mil-
itary judge admitted the evidence as non-hearsay. No court
could thereafter change the evidentiary nature of the exhibits.
Counsel should be aware of the final nature of these rulings as
they affect appellate review under UCMJ Article 66(c) and
should press for definitive rulings under the new change to
MRE 103(2).2® Counsel and military judges may also want to
consider admitting evidence under alternative theories when it
would not be clearly ridiculousto do so. For instance, it would
strain credulity to admit evidence both as hearsay and as non-
hearsay, but admitting under alternative hearsay exceptions
might be a good approach in close cases.

Medical Hearsay Exception

In United Satesv. Donaldson,?° the three-year-old victim of
asexual assault made aseries of statements about the offenseto
her mother, a police investigator, and a child psychologist.?*
The victim met with the child psychologist a total of thirteen
times over a two-year period, during which she told the psy-
chologist that the appellant had touched her vaginal area and
had threatened to kill her and her family.2 The military judge
admitted these statements to the psychologist as medical hear-
say under MRE 803(4),2*® and alternatively as residual hearsay
under MRE 807, making specific findings that the victim made
the statements for the purpose of medical diagnosis with some
expectation of receiving amedical benefit.?4

On appeal, the CAAF affirmed the admission of the state-
mentsto the psychologist as medical hearsay. The CAAF noted
that MRE 803(4) is not limited to statements made to licensed

207. UCMJart. 66(c) (2002). Inrelevant part, Article 66 provides for review by the service courts of criminal appeals as follows:

(c) Inacasereferred toit, the Court of Criminal Appeals may act only with respect to the findings and sentence as approved by the convening
authority. It may affirm only such findings of guilty and the sentence or such part or amount of the sentence, asit finds correct in law and fact
and determines, on the basis of the entire record, should be approved. In considering the record, it may weight the evidence, judge the credibility
of witnesses, and determine controverted questions of fact, recognizing that the trial court saw and heard the witnesses.

Id.

208. See Holt, 58 M.J. at 232-33.

209. On 1 December 2000, an amendment to FRE 103(2) became effective in the federal courts. By operation of law under MRE 1102, the change became effective
in the military system eighteen months later on 1 May 2002. It has not yet been published in the MCM. The amendment follows:

(2) Offer of Proof. In case the ruling is one excluding evidence, the substance of the evidence as made known to the court by offer or was
apparent from the context within which the questionswere asked. Once the court makes a definitive ruling on the record admitting or excluding
evidence, either at or beforetrial, a party need not renew an objection or offer of proof to preserve a claim of error for appeal.

See generally MCM, supra note 1, MiL. R. Evip. 103(2) (emphasis added).

210. 58 M.J. 477 (2003).

211. For amore thorough discussion of the facts, see supra notes 192-94 and accompanying text.

212. Donaldson, 58 M.J. at 481.
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physicians. The exception also contemplates statements made
to other health care professionals, including psychologists and
social workers.?’> There are two key requirements for state-
ments to be admissible under MRE 803(4): (1) they must be
made for the purpose of medical diagnosis or treatment; and (2)
(and most critically), the patient must make the statement with
some expectation of receiving a medical benefit.?’®* Because
small children are not always ableto articul ate their expectation
of treatment, it can be important for caregivers to explain the
importance of the treatment in terms the child can under-
stand.?’

The CAAF then examined the evidence in Donaldson that
would support a finding that the child victim had a subjective
expectation of treatment. The CAAF first looked at the child’'s
visits with the psychologist and concluded that the visits alone
would not have created an expectation of medical treatment.
The office was located in a shopping center, the psychologist
did not wear a doctor’s coat, the psychologist conducted no
physical examinations or other tests, and the visits often con-
sisted of the victim and psychologist playing or drawing
together.2® In addition, the CAAF found the testimony of the
doctor somewhat contradictory. She testified on direct that she
told the victim she was a doctor, but she admitted on cross that
she was not exactly sure what she told the victim, or whether
the victim understood she was a doctor or the purpose of the

victim’'svisits.?® The CAAF then turned its attention to the vic-
tim’s mother, who testified that she told the victim she was tak-
ing her to a doctor who would help her get better and help with
the nightmares. The mother also said the victim appeared to
understand the purpose of the visits.??° Finally, the CAAF
looked at the testimony of the victim and found that it was not
conclusive. The victim wasonly ableto nod “yes’ to aleading
guestion from the trial counsel on direct, and it was unclear
from the victim’s testimony that she expected amedical benefit
at the time she began her treatment.?*

Nevertheless, the CAAF found the evidence met the require-
ments of MRE 803(4). The key to this determination was the
findings of the military judge. The CAAF found that this was
a close case, but there was enough testimony supporting the
judge’sfinding of a subjective expectation of treatment that the
CAAF wasreluctant to hold the military judge committed clear
error in reaching it.22 The CAAF ended the opinion by con-
trasting the facts of Donaldson with those of United Sates v.
Faciane” and United Sates v. Sroky,??* in which the COMA
and the CAAF respectively held that the young child victims
did not have subjective expectations of medical benefit.??®
There was insufficient evidence in Faciane and Sroky to con-
clude that thevictims knew they werereceiving treatment.?? In
contrast, the victim in Donaldson at least appeared to know she
was visiting a doctor in order to “feel better.”2?

213. MCM, supra note 1, MiL. R. Evip. 803(4). Military Rule of Evidence 803(4) is the medical hearsay exception:

(4) Satements for purposes of medical diagnosis or treatment. Statements made for purposes of medical diagnosis or treatment and described
medical history, or past or present symptoms, pain, or sensation, or the inception or general character of the cause of external source thereof

insofar as reasonably pertinent to diagnosis or treatment.
Id.
214. Donaldson, 58 M.J. at 481.
215. 1d. at 485.
216. Seeid.
217. 1d.
218. Seeid.
219. Seeid. at 485-86.
220. 1d.
221. Id.
222, Seeid.
223. 40 M.J. 399 (C.M.A. 1994).
224. 44 M.J. 394 (1996).

225. Donaldson, 58 M.J. at 486-87.

226. Seegenerallyid. (discussing the particular facts of each case and focusing on the inability of doctors and caregivers to remember exactly what they had told the

child victims).

227. Id. at 487.
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Donaldson demonstrates that a strong set of findings by the
military judge can tip the scales of admissibility in aclose case.
Trial counsel seeking to introduce the testimony of young chil-
dren under MRE 803(4) must develop the record by including
testimony from the caregivers and doctors concerning what
they told the child about the purpose of the treatment. Defense
counsel can attack admissibility based on the circumstances
surrounding the treatment and can exploit the inability of med-
ical professionals to remember exactly what they told a child
victim about treatment. Inthe end, however, the CAAF hassig-
naled that the military judge's findings will often carry the day.

Residual Hearsay

Military Rule of Evidence 807, the military’s residual hear-
say exception, permits the admissibility of hearsay statements
that are “not specifically covered by Rule 803 or 804 but [that
have] equivalent circumstantial guarantees of trustworthi-
ness.”?2¢ The CAAF decided three residual hearsay cases this
year, United Sates v. Donaldson,?® United Sates v. Holt, = and
United Sates v. Wellington,?! each of which addresses a differ-
ent aspect of the proper use of residual hearsay evidenceat trial.

In United Sates v. Donaldson, the CAAF took a close look
at the circumstances surrounding the declarant’s statement.
After the victim in Donaldson informed her mother that the
appellant assaulted her, the mother called the police to report
the incident. The appellant’s girlfriend also arrived at the
house, and the victim’'s mother began arguing with her about
the appellant inappropriately touching the victim. Eventually,
atrained child abuse investigation specialist from the Fay-
etteville Police Department arrived and took the victim into the
bedroom for a private interview.

228. MCM, supra note 1, MiL. R. Evip. 807. In full, MRE 807 states as follows:

During theinterview, the victim told the investigator that the
appellant had hurt her. Theinvestigator asked how he hurt her,
and the victim pointed to her vaginal areaand said, “Hetouched
me there.” When the investigator followed up by asking
whether the appellant had touched the victim on the inside or
the outside of her vagina, the victim lay back on the bed, pulled
her pantiesaside, and “stuck her finger . . . real closein her vag-
inal area.” The investigator testified that she had never seen
another child abuse victim respond in such a manner. 22

The military judge admitted this evidence under the excited
utterance? and residual hearsay exceptionsto the hearsay rule.
The ACCA found that the statements to the investigator were
not excited utterances because the victim made themin acam,
matter-of-fact manner, indicating that they were the product of
recall and reflection. The ACCA, however, did affirm admis-
sion of the statements under the residual hearsay exception. 23

The CAAF affirmed, holding that the circumstances sur-
rounding the victim’s statement to the investigator provided
sufficient circumstantial guarantees of trustworthiness as the
enumerated hearsay exceptions. According to the opinion,
there are four primary indicia of reliability the CAAF consid-
ers: (1) the mental state of the declarant; (2) the spontaneity of
the statement; (3) the use of suggestive questioning; and (4)
whether the statement can be corroborated.>> Other indicators
include the declarant’s age and the circumstances under which
the statement was made. ¢

The CAAF examined the evidence surrounding the victim’'s
statement to the investigator but did not carefully follow its
own analytical templatelisted above. Instead, the court consid-
ered the following factorsin favor of admission: the spontane-
ity of the victim’s non-verbal conduct of pulling aside her

A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by
the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on
the point for which it is offered than other evidence which the proponent can procure through reasonabl e efforts; and (C) the general purposes
of these rules and the interests of justice will best be served by admission of the statement into evidence. However, a statement may not be
admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of thetrial or hearing to pro-
vide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it,

including the name and address of the declarant.

229. 58 M.J. 477 (2003).

230. 58 M.J. 227 (2003).

231. 58 M.J. 420 (2003).

232. Donaldson, 58 M.J. at 480.

233. MCM, supra note 1, MiL. R. Evip. 803(2).
234. Donaldson, 58 M.J. at 482.

235, |d. at 488.

236. Id.

32 MAY 2004 THE ARMY LAWYER « DA PAM 27-50-372



panties and pointing to her vagina, the degree of specificity in
the statements, and the statements the victim made to others
that corroborated the story she told to the investigation special-
ist.Z” Factors mitigating against admission were that the state-
ment was solicited by a police investigator in private, and that
it followed several emotionally charged conversations that the
victim overheard between her mother and others. Those con-
versations could have colored the victim's recollection of
events.?® The two factors that seemed most important to the
CAAF were the victim’s act of pulling aside her pantiesin
response to a question and the hearsay statements she made to
her mother and the doctor that corroborated her story to the
investigator.?®*® Granting great deferenceto the military judge’s
findings, the CAAF held that the military judge did not abuse
his “considerable discretion” in admitting the statements to the
investigator as residual hearsay.?°

Practitioners should use Donaldson as authority to press for
the admission of hearsay evidence under alternative theories,
under both an enumerated hearsay exception and the residual
hearsay exception. In addition, Donaldson provides authority
for practitionersto use other hearsay statements of the declarant
as corroboration. So long as the declarant has told the same
story to others under circumstances that meet one of the enu-
merated hearsay exceptions, those statements can be used in
corroboration. Military judges may want to follow the lead of
thetrial judge in Donaldson, who admitted the evidence under
an enumerated exception and the residual hearsay exception,
thereby freeing the appellate courts to select the exception they
deemed most applicable to the facts at bar.

In United Sates v. Holt,?** the government offered a letter
from one of the victims on sentencing to show victim impact
and the full circumstances of the offenses. The military judge
admitted the letter into evidence as non-hearsay and specifi-
cally instructed the members they could not consider it for the
truth of the matters asserted therein.?*? On appeal, the AFCCA

237. Seeid.

238. Seeid. at 488-89.

239. Id. at 489.

240. Seeid.

held that the letter was admissible for the truth of the statements
therein under MRE 807 because it was “ more probative on the
issue of victim impact than any other evidence offered by the
government.” 24

The CAAF disagreed. As previously discussed, the CAAF
held that the AFCCA exceeded the bounds of permissible
review under UCMJ, Article 66(c) when it changed the eviden-
tiary nature of the exhibit on appeal .2 But the CAAF found
additional problems with the AFCCA’s approach. First, the
AFCCA subtly shifted the requirement of MRE 807 that the
evidence be “more probative on the point for which offered
than other evidence which the proponent can procure through
reasonabl e efforts’ 2 to a standard much more generous to the
government: “more probative on the issue . . . than any other
evidence offered by the government.”?* There was nothing to
indicate in the record whether the government could have pro-
cured the attendance of the victim who wrote the letter at trial,
and the CAAF held that the AFCAA “misapplied this founda-
tional requirement of MRE 807, looking at the evidence that
was produced rather than at evidence that could have been pro-
duced . . . ."%" Second, by sua sponte converting the exhibit
into MRE 807 residual hearsay evidence, the AFCCA violated
the notice provisions of MRE 807, which requires a proponent
to give sufficient advance notice for the adverse party to pre-
pare.2

Counsel can benefit from Holt's residuary hearsay opinion
intwo primary ways. First, the CAAF has emphasized that the
procedural notice regquirements of the rule are not merely win-
dow dressing. If counsel intend to use the residual hearsay
exception, either as the primary or alternate theory of admissi-
bility, they should comply with notice requirements. Con-
versely, defense counsel should remain aert for effortsto apply
the residual hearsay exception to evidence without proper
notice and should lodge objectionsif either trial counsel or mil-
itary judges attempt to characterize evidence as residual hear-

241. 58 M.J. 227 (2003). For amore thorough discussion of the facts, see supra notes 200-08 and accompanying text.

242. 1d. at 229.

243. |d. at 230.

244, See supra notes 207-08 and accompanying text.
245, See MCM, supra note 1, MiL. R. Evip. 807.
246. Holt, 58 M.J. at 230 (emphasis added).

247. 1d. at 231.

248. Id.
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say without first giving the proper notice. Second, the CAAF's
opinion reinforces the plain language of the rule. The decisive
factor isn't what evidence the proponent actually produces at
trial, but rather what evidence could reasonably be procured for
trial. Counsel should develop the record to demonstrate why
residua hearsay evidence is being offered in lieu of live testi-
mony or some other type of evidence.

In United Sates v. Wellington, the appellant was convicted
of indecent assault, attempted rape, and attempted forcible sod-
omy of his stepdaughter.?®® The allegations against him first
surfaced during his stepdaughter’s hospitalization from aleuke-
miarelapsein 1999. Her physiciansbelieved there was no hope
for her recovery. Onthe night of 17-18 March 1999, the victim
began experiencing excruciating abdominal pain and was also
suffering from an extremely high fever. Her doctor was sum-
moned to the hospital, and in response to her questions, he told
her she wasdying. Sherequested to see her family. Intheearly
morning hours of 18 March, the victim confessed to her mother
that she and an aunt had mol ested the victim’s brother. Shethen
told her mother that the appellant had kissed her, touched her
breasts, and rubbed his private parts against hers. She also said
that the appellant had climbed into her hospital bed with her and
“rubbed on her.” She said she had not previously told her
mother about these incidents for fear her mother would no
longer love her.2®

Over the next ten days, the victim made several additional
statements. Late in the day on 18 March, a state official con-
ducted avideotaped interview of her. A CID agent, thevictim's
mother, and a doctor were also in attendance. The victim told
them that the appellant had begun touching her shortly after her
sixteenth birthday. During the family’s move to a temporary
guest house, the appellant climbed in bed with her and French-
kissed her while she pretended to be asleep. An hour or so later,
he began rubbing her breasts and touching her vagina and but-
tocks. When the family moved back to their home, he cameto
her room at night, sucked her breasts, pulled off her underwear,
and attempted to penetrate her. He also removed her underwear
and rubbed his penis against her buttocks. The final incident
sherelated in thisinterview was the appellant’s attempt to have
sexual intercourse with her one night while her mother was in
the hospital having ababy. At this point, the victim began cry-
ing uncontrollably and terminated the interview.?!

249. 58 M.J. 420, 421 (2003).
250. Seeid. at 421-22.

251. Seeid. at 422.

252. 1d.

253. 1d. at 422-23.

254. Seeid. at 423.

255. 1d. at 421.

256. Id. at 424.

The next day, a doctor conducted a gynecological interview
of the victim in an attempt to determine the source of her mul-
tipleinfections. The doctor explained to her that the exam was
necessary to determine if she had an infection that hadn’t been
treated. After this explanation, the victim told the doctor that
after “he” was done, she would go to the bathroom to get the
“yuckie stuff” out, there would be blood on the tissue when she
wiped, and she would experience urinary pain. The doctor
described her as mentally alert and involved when she made
this statement.?2

The final statement occurred on 26 March. Like the inter-
view on the afternoon of the 18th, it was videotaped. Thistime,
two doctors and a CID agent accompanied the state official.
During this interview, the victim said that at least one of the
incidents had occurred while she was in the hospital. The
appellant, who had agreed to watch her overnight, climbed into
bed with her and rubbed her vagina, buttocks, and breasts. She
also said that the appellant had attempted vaginal intercourse
with her, but she told him to stop because it hurt. On another
occasion, shewaslying on her stomach when the appellant tried
to commit anal intercourse with her; she described trying to
move away and said, “it woul d—it—the penis would go in, or
something . . . .”?® Like the earlier videotaped interview, this
one ended with the victim in tears.?*

The victim did not die during this hospitalization. She was,
in fact, available to testify at the appellant’s trial, although she
passed away some four months later.?® At trial, she testified
that the appellant had French-kissed her, rubbed her breasts and
legs, rubbed his finger on her vagina, and rubbed his penis
between her legs near her vagina—conduct she characterized as
“fooling around.” She testified that she had no recollection of
saying that the appellant had ever touched her buttockswith his
penis, and she said she remembered nothing that happened in
the hospital because of her medication.?®

The prosecution offered the two videotaped statements and
the statements to the mother and doctor under the residual hear-
say exception. The defense argued that the statements were
unreliable because the victim was heavily medicated, halluci-
nating, running a high fever, and in and out of consciousness.?”
Nevertheless, the military judge admitted the statements as
residual hearsay.
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The CAAF affirmed the admission of the evidence, applying
apractical approach tothe evidence. The CAAFfirst noted that
there isatwo-prong test for admitting residual hearsay: (1) the
evidence must be highly reliable, and (2) the evidence must be
necessary. When the declarant testifies (thereby satisfying the
Sixth Amendment Confrontation Clause),?® reliability can be
established by the circumstances immediately surrounding the
declaration and by external corroborating evidence.?® The
CAAF characterized the necessity prong as, in essence, a “best
evidence” requirement, which can be satisfied when a witness
cannot remember or refusesto testify and thereisno other more
probative evidence of the fact.?®

The CAAF then examined each of the four statements to
determine reliability. Each of the statements demonstrated
characteristics similar to those required for enumerated hearsay
exceptions, a factor that played a major role in both the trial
judge’sand the CAAF sanalysis. Thevictim’s statement to her
mother on 18 March, shortly after a physician had informed her
she would die, was similar to a dying declaration under MRE
804(b)(2).%! The statement was made to someone sheloved in
a private, non-coercive setting, and the statement contained a
confession of wrong-doing on the victim's part similar to a
statement against interest under MRE 804(b)(3).22 The two
videotaped statements were also similar to dying declarations
because they were given at atime when the victim believed her
death wasimminent. In addition, the military judge was able to
watch the videotape to observe the victim’'s demeanor, evaluate

257. Id.

the questioning techniques and the victim’s clarity of thought,
and observe the physical surroundings.?® The statement to the
doctor during the gynecological examination was spontaneous,
made immediately after the doctor told the victim she was |ook-
ing for sources of infection, and similar to a statement made for
medical diagnosis or treatment under M RE 803(4).2%4

The military judge also considered a number of other factors
for reliability, upon which the CAAF favorably commented:
(1) the proximity of the statements in time to the described
events; (2) internal consistency of the statements; (3) consis-
tency of the statements with each other; (4) the victim's appar-
ent intelligence and use of age-appropriate terminology; (5) the
victim'slack of biasor motivation to lie; and (6) the absence of
any evidence of efforts to cause her to fabricate, lie, or embel-
lish.2> The CAAF noted that the military judge had heard tes-
timony from witnesses who saw the victim give the statements
and had been able to view videotapesto independently evaluate
her mental condition. Based on all these factors, the CAAF
concluded that the military judge did not abuse his discretionin
determining that the statements met the reliability prong of
MRE 807.%¢

The CAAF then turned its attention to the necessity prong.
Thevictim’'stestimony at trial corroborated the appellant’s con-
fession to various indecent acts,?” but she could not remember
either the sexual abuse in the hospital or the statements she
made at the hospital concerning various acts of abuse. Her

258. The Confrontation Clause states, “In all criminal prosecutions, the accused shall enjoy theright . . . to be confronted with the witnesses against him.” U.S. Const.

amend. VI.
259. Wellington, 58 M.J. at 425.

260. 1d.

261. MCM, supra note 1, MiL. R. Evip. 804(b)(2). Military Rule of Evidence 804(b)(2) states:

(2) Satement under belief of impending death. In a prosecution for homicide or for any offense resulting in the death of the alleged victim, a
statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the

declarant believed to be the declarant’s impending death.

Id.

262. See Wellington, 58 M.J. at 426. Military Rule of Evidence 804(b)(3) contains the following hearsay exception for statements against interest:

(3) Satement against interest. A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary inter-
est, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a
reasonable person in the position of the declarant would not have made the statement unless the person believed it to be true.

MCM, supra note 1, MiL. R. Evip. 804(b)(3).

263. SeeWellington, 58 M.J. at 426.

264. 1d. For thetext of MRE 803(4), see supra note 211.
265. Wellington, 58 M.J. at 426.

266. 1d.

267. Although the appellant did confess to some acts, he was convicted at trial contrary to hispleas. Seeid. at 421, 427.
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statementswere the only evidence that supported the charges of
rape and forcible sodomy and the only evidence corroborating
the appellant’s confession to committing indecent acts.?58
Accordingly, the evidence met the necessity prong, and the mil-
itary judge did not abuse his discretion in admitting it.25®

Although it is doubtful many practitioners will face fact pat-
terns similar to those of Wellington, the case is nevertheless a
rich vein of residual hearsay information. Counsel should care-
fully research the enumerated hearsay exceptions to learn why
they are presumptively reliable. When evidence is somewhat
similar to an enumerated hearsay exception, counsel should
consider using Wellington to argue that the similarities help
support afinding of reliability. For example, the victim’s state-
ments to her mother and the videotaped statements in el ling-
ton did not strictly qualify as dying declarations because they
had nothing to do with the cause of thevictim’s death. Society,
however, traditionally accepts the idea that persons on their
deathbeds have little reason to deceive anyone; this belief is at
the heart of the dying declaration.? Counsel who can persua-
sively argue by analogy to enumerated hearsay exceptions may
be able to use the residua hearsay exception to bring valuable
and necessary evidence into the courtroom.

Authentication

In United Sates v. Schnable,?™* the appellant committed
indecent acts with his adopted, mildly retarded thirteen-year-
old daughter in the cab of his pickup truck parked on the side of
atwo-lane country highway.?”? The appellant’s defense counsel
had prepared a videotape that purported to show the route the
appellant and victim had taken on the day of the incident. The
appellant wanted the members to see the videotape to support
his theory that he would not have chosen the side of a busy
highway as the place to molest a child.?®

The appellant chose not to testify at trial. Instead, civilian
defense counsel attempted to introduce the videotape on his
own representation that this was the route appellant told him he
had driven. The military judge excluded the videotape on the
grounds that the appellant had failed to lay a proper foundation

268. Id. at 426-27.

269. 1d.

to authenticate the contents of the videotape under MRE
901(a).?™

On appeal to the NMCCA, the appellant argued that the mil-
itary judge erred in excluding the videotape and claimed that he
should not have to take the stand in order to have the evidence
admitted. The NMCCA, however, affirmed, holding that the
military judge committed no error in excluding the videotape,
but rather demonstrated a sound understanding of the rules of
evidence. A videotape is considered a photograph under the
MRESs. In order to admit the videotape into evidence, the appel -
lant would haveto call awitness who could testify that the con-
tents of the videotape depicted a particular scene. Only two
people could do that—the appellant and the victim—and the
victim proved unable to testify about specific routes or loca-
tions. By exercising hisright not to testify, the appellant failed
to lay a proper foundation for the evidence.?”

Schnableisagood reminder to counsel about theimportance
of doing their homework on evidentiary foundations before
trial. If a videotape, photograph, or other exhibit is important
enough to introduce at trial, the proper foundational elements
must be met. In some cases, defense counsel will have to
present their clients with the difficult choice the appellant in
Schnable hoped to avoid—testify, or do without the evidence.

Conclusion

If there is one over-arching lesson from this year’s crop of
military appellate court opinions, itisthis: develop therecord.
The courts dealt with several close cases this year involving
evidentiary issues that could have gone either way, and in
nearly every case, the courts refused to disturb the military
judge’sfindings. Counsel must be prepared to call theright wit-
nesses and ask the right questionsin order ensure that the mili-
tary judge has the right information to make detailed findings
of fact. Thisyear’s appellate cases provide arich storehouse of
evidentiary wisdom from which counsel can draw in preparing
for the challenging fact patterns and legal issues that arise in
courts-martial.

270. Cf. MUELLER & KIRKPATRICK, Supranote 67, § 8.71, at 926 (citing Shakespeare for the proposition that death removes the temptation to falsehood but also noting

instances when the dying have persisted in their viciousness).

271. 58 M.J. 643 (N-M. Ct. Crim. App. 2003).

272. For amore thorough discussion of the facts, see supra notes 116-18 and accompanying text.

273. 1d.

274. 1d. at 652. Military Rule of Evidence 901(a) states that “[t] he requirement of authentication or identification as a condition precedent to admissibility is satisfied
by evidence sufficient to support a finding that the matter in question is what its proponent claims.” MCM, supra note 1, MiL. R. Evip. 901(a).

275. Schnable, 48 M .J. at 653.
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Self-Incrimination: Big Changesin the Wind

Lieutenant Colonel David H. Robertson
Vice-Chair, Criminal Law Department
The Judge Advocate General’s Legal Center and School
Charlottesville, Virginia

Introduction

Like the winds, which do not blow evenly, the number of
self-incrimination cases reviewed by the Supreme Court ebbs
and flowsfromyear to year. Although the 2003 Court termwas
relatively quiet, the 2004 Court term has already resulted in the
review of four self-incrimination cases. Based on the Court’s
past practice, this is an unusually high number. This article
examines the self-incrimination cases that have been decided
by both the Court and the Court of Appeals for the Armed
Forces (CAAF) during their 2003 terms. It then examines the
four cases for which the Court has granted certiorari in its 2004
term, and discusses some of the big changesthat appear to bein
thewind for self-incrimination law.

During its 2003 term, the Court reviewed only one case in
which self-incrimination was the central issue.r Although it
wasacivil suit, the Court examined the criteriathat must be met
before courts can find that the government has violated a citi-
zen's Fifth Amendment right against self-incrimination.2 The
2003 term was aso relatively quiet in the area of self-incrimi-
nation for the CAAF. The CAAF addressed only two cases
involving these protections; one dealing with the sufficiency of
Article 31(b) warnings® and the other with grants of testimonial
immunity.*

1. Chavez v. Martinez, 538 U.S. 760 (2003).
2. Id.
3. United States v. Pipkin, 58 M.J. 358 (2003).

4. United States v. Mapes, 59 M.J. 60 (2003).

In its 2004 term, the Court heard arguments on three cases
that involved the admissibility of derivative evidence obtained
through the use of unwarned statements.®> The fourth case is
from the Ninth Circuit in which the juvenile status® of a suspect,
and itsinfluence on the Miranda “in-custody” determination, is
the central issue.” As of the date of this article, the Court has
decided only one of these four cases.®

The Supreme Court’s 2003 Term

As mentioned, the Court addressed only one case during its
2003 term in which the right against self-incrimination was the
primary issue. The incident giving rise to the civil suit of
Chavezv. Martinez® began when police officers Salinas and Ped
were investigating suspected drug activity in a California
neighborhood.’® While questioning an individual, the officers
heard a bicycle approaching on a darkened path. They imme-
diately ordered therider to dismount, spread hislegs, and place
his hands behind his head. The rider, Oliverio Martinez, com-
plied with the officers’ request. As Officer Salinas began con-
ducting a pat-down frisk of Martinez, he discovered a knifein
Martinez's waistband.’* At this point, a struggle erupted
between Salinas and Martinez. Officer Salinas claimed that

5. SeeFellersv. United States, 124 S. Ct. 1019 (2004); State v. Seibert, 93 S.W.3d 700 (Mo. 2002), cert. granted sub nom., Missouri v. Seibert, 2003 U.S. LEXIS
3696 (2003); United States v. Patane, 304 F.3d 1013 (10th Cir. 2002), cert. granted, 538 U.S. 976 (2003).

6. Inkeeping with the Criminal Law Department’s tradition of having each Military Justice Symposium author quote a common source, | will note that Groucho
Marx, our chosen source for this year, once said “[a]ge is not a particularly interesting subject. Anyone can get old. All you haveto do islive long enough.” THE
CoLumaia WorLD oF QuoTaTions (Robert Andrews, Mary Biggs, & Michael Seidel eds., 1996); GroucHo MARX, GroucHo AND ME ch. 1 (1959) (quoting Groucho

Marx (1895-1977), U.S. comic actor).

7. Alvarado v. Hickman, 316 F.3d 841 (9th Cir. 2002), cert. granted sub nom., Yarborough v. Alvarado, 2003 U.S. LEXIS 5428 (Sept. 30, 2003).

8. SeeFellers, 124 S. Ct. at 1019. The Court decided this case on 26 January 2004. |d.

9. 538 U.S. 760 (2003).
10. 1d. at 763.

11. Id.
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Martinez grabbed Salinas' pistol during the scuffle and pointed
it at him.22 Officer Salinas immediately yelled, “He's got my
gun.”*® In response, Officer Ped drew her weapon and shot
Martinez several times. The resulting injuries left Martinez
permanently blinded and paralyzed from the waist down.*
Before the paramedics arrived, the officers placed Martinez
under arrest.’

A patrol supervisor, petitioner Ben Chavez, arrived at the
scene within afew minutes. Officer Chavez then accompanied
Martinez and the paramedics to the hospital.!* While in the
emergency room, Chavez began questioning Martinez about
the incident. Chavez, however, did not read Martinez his
Miranda” rights before or during the interview.® Despite Mar-
tinez'sresponses, which included “1 don’t know,” “1 am dying,”
“1 am choking,” and “I am not telling you anything until they
treat me,” Officer Chavez continued questioning Martinez,
insisting that he provide answers. The actual interview time
lasted approximately ten minutes but was spread out over a
forty-five-minute period.®®

Martinez eventually made several incriminating statements,
including the admissions that he used heroin regularly and that
he took the weapon from Salinas’ holster and pointed it at the
officer?2 Although Martinez was never charged with a crime
and his statements were never used against him in a criminal
prosecution, he filed acivil suit alleging that the patrol supervi-
sor’s actions had violated both his Fifth Amendment and Four-
teenth Amendment rights. Martinez hoped to show that Officer

12. Id.

13. Id.

14. Id.

15. Id.

16. Id.

Chavez was not entitled to the qualified immunity from civil
suit that protects law enforcement officers in the execution of
their duties, since Officer Chavez violated aconstitutional right
of Martinez's that was “ clearly established.”#

In deciding the case, the Court first turned to the plain lan-
guage of the Fifth Amendment, which states “no person . . .
shall be compelled in any criminal case to be a witness against
himself.”?2 The Court noted that the Fifth Amendment prevents
statements that have been compelled during police interroga-
tions from being used against an individual during a criminal
trial. Therefore, it isnot until they are actually used in acrim-
inal proceeding that aviolation of the self-incrimination clause
occurs.?®

Petitioner Martinez had asked the Court to rule that the term
“criminal case” encompasses the entire criminal investigation
process, to include police interrogations.?* The Court declined
to adopt this expansive interpretation.”® The Court noted that
Martinez was never forced to be a witness against himself
because his statements were never used in a criminal proceed-
ing against him. Further, the Court found that Martinez's situ-
ation was much like that of a reluctant witness who is granted
immunity and forced to give testimony. In both instances, the
statements cannot be used against the declarant.®® The Court
also noted that Miranda’'s warnings, and exclusionary rule were
prophylactic measures designed to prevent violations of the
core right granted by the self-incrimination clause—preventing
statements obtained through a police-dominated, incommuni-

17. Mirandav. Arizona, 384 U.S. 436 (1966). Once a custodial interrogation triggers Miranda, police must inform the subject of hisrights: (1) to remain silent; (2)
to be informed that any statement he makes made may be used as evidence against him; and (3) to the presence of an attorney. |d. at 465.

18. Chavez, 538 U.S. 763.
19. Id.

20. Id.

21. Id. at 765.

22. 1d.

23. Id. at 766-67.

24. Id.

25. Id. at 765.

26. 1d. at 768-69.
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cado, custodial interrogation from being used against the indi-
vidual in a criminal proceeding. Such prophylactic rules, the
Court held, do not extend the scope of the constitutional rights
they were designed to protect.?” Therefore, Officer Chavez's
failure to read Martinez his Miranda warnings did not by itself
giveriseto groundsfor acivil action.

With regard to the claim that Officer Chavez also violated
Martinez's Fourteenth Amendment rights, the Court again
turned to the relevant language of the Constitution, which pro-
vides that “no person shall be deprived of life, liberty, or prop-
erty, without due process of law.”?® This clause protects
individuals from convictions based on evidence obtained
through methods that are “so brutal and so offensive to human
dignity” that they “shock the conscience.”?

The Court concluded that the patrol supervisor’squestioning
of Martinez was neither “egregious’ nor “conscience shock-
ing.” The Court relied on the facts that the supervisor did not
attempt to harm Martinez by intentionally interfering with his
ongoing medical treatment, and that medical personnel were
ableto treat Martinez throughout the entire interview process.®
The Court aso noted that the supervisor ceased questioning to
allow tests and medical procedures to be performed on Mar-
tinez and that the supervisor’s questioning of Martinez did not
exacerbate his existing injuries.®

Finally, the Court concluded that there was ajustifiable gov-
ernment interest in questioning Martinez—in order to deter-

27. Id. at 770-74.

28. Id. at 774.

29. Id.

30. Id.

31 1d.

32. Id. at 774-777.

33. 1d. at 775-76.

mineif there had been police misconduct—this evidence would
have been lost if Martinez had died before giving his version of
the events.®? Since Martinez had failed to prove that Officer
Chavez violated either his Fifth Amendment or Fourteenth
Amendment rights, the patrol supervisor was entitled to quali-
fied immunity from civil suit. Accordingly, the Court reversed
the judgment of the Court of Appeals for the Ninth Circuit.*

Analysis of Chavez v. Martinez

As acivil case, Chavez v. Martinez offers only limited les-
sons for military defense counsel. Although a service member
cannot be granted relief in either acriminal or civil proceeding®
for aviolation of the individual’s Miranda rights unless the
unwarned statement is used against him in a criminal proceed-
ing, defense counsel should still consider other available ave-
nues to address intentional or egregious violations of aclient’'s
constitutional rights by military authorities. If the offending
official is a service member, such avenues could include filing
a complaint through the chain of command,® to the Inspector
General ,* or to the service member’s congressional representa-
tive. Asadditional legal support for the argument that military
officials have an independent duty to warn service members of
their rights against self-incrimination, defense counsel can cite
the requirements under the Uniform Code of Military Justice
(UCMJ), Article 98, Noncompliance with Procedural Rules.®

34. A service member will likely be barred from financia recovery if the offending official is aso a service member. Feresv. United States, 340 U.S. 135 (1950).

35. UCMJart. 138 (2002).

36. Seegenerally U.S. Der' T oF ArRMY, ReG. 20-1, INsPECTOR GENERAL ACTIVITIES AND PROCEDURES (29 Mar. 2002).

37. UCMJart. 98. Article 98 states, “Any person subject to this chapter who . . . (2) Knowingly and intentionally failsto enforce or comply with any provision of
this chapter regulating the proceedings before, during, or after trial of an accused; shall be punished as a court-martial may direct.” 1d.
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The CAAF's2003 Term
United Statesv. Pipkin

The CAAF addressed the adequacy of Article 31(b) warn-
ings® in United Sates v. Pipkin.®® Here, Air Force Office of
Special Investigations (OSI) agents interviewed a suspected
drug dealer. The drug dealer informed agents that his former
roommate, the appellant, had provided him money to purchase
his “working stock” of ecstasy.*® Before interviewing the
appellant, the agents read him his rights under Article 31(b),
orally informing him that he was suspected of “ use, possession
and distribution of controlled substances.”** The appellant
declined counsel“? and agreed to answer questions. At no time
did the agents inform the appellant that they suspected him of
conspiracy to distribute a controlled substance.

When the agents asked the appellant if he knew why he had
been brought in for questioning, hereplied that it had to do with
his former roommate and that it must be about drugs.”® After
denying any involvement with either the use or purchase of ille-
gal drugs, the appellant agreed to the agent’s request to com-
plete a written statement. At this point, the appellant was
shown an Air Force Form 1168.% This form stated that the
appellant was suspected of “wrongful use and possession of a
controlled substance”; it did not indicate that the appellant was
suspected of either distributing drugs or conspiring to distribute
drugs.®

38. Id. art. 31(b). Article 31(b) states the following:

While compl eting his written statement, the OSI agents con-
fronted the appellant with a witness's statement that disputed
the appellant’s denial. As aresult, the appellant recanted his
earlier denial and admitted to knowingly providing money for
the purchase of illegal drugs. He reduced this subsequent
admission to writing.* The appellant was eventually charged
with use of marijuana, use of ecstasy, and conspiracy to distrib-
ute ecstasy.*” At trial, the appellant’s defense counsel unsuc-
cessfully tried to suppress the appellant’s oral and written
statements regarding the conspiracy.*®

In upholding the conviction, the CAAF reaffirmed its well-
established case law in this area. Discussing the purpose and
adequacy of thefirst of the three Article 31(b) rights warnings,
the court referred to language from prior cases that stated, “Itis
not necessary [for the questioner] to spell out the details’ of a
suspected offense “with technical nicety”;* nor, are govern-
ment agents required to advise a suspect of “each and every
possible charge under investigation . . . .”%° Instead, the goal of
this part of the Article 31(b) warnings is to focus the person
toward the“ circumstances surrounding the event” by informing
him of the “general nature of the allegation,” to include the
“area of suspicion.”st

In applying these standards to the facts of this case, the
CAAF concluded that the appellant was sufficiently focused on
an the area of suspicion and to the nature of the accusation
through a combination of the agent’s verbal warnings and the

No person subject to this chapter may interrogate, or request any statement from an accused or a person suspected of an offense without first
informing him of the nature of the accusation and advising him that he does not have to make any statement regarding the offense of which he
is accused or suspected and that any statement made by him may be used as evidence against him in atrial by court-martial.

39. 58 M.J. 358 (2003).
40. Id. at 359.

41. 1d.

42. Itisinteresting to note that although the court’s opinion refers to the appellant as having waived hisright to counsel after being read his Article 31(b) rights, these

rights do not provide a suspect with the right to counsel. See UCMJ art. 31(b).

43. Pipkin, 58 M.J. at 359.

44, U.S. Dep't of Air Force, AF Form 1168, Statement of Suspect/Witness/Complainant (1 Apr. 1998).

45. Pipkin, 58 M.J. at 359.

46. 1d. at 359-60.

47. 1d. at 358.

48. |d. at 360.

49. 1d. (quoting United States v. Rice, 29 C.M.R. 340, 342 (C.M.A. 1960)).
50. Id. (quoting United States v. Davis, 24 C.M.R. 6, 10 (C.M.A. 1957)).

51. 1d. (quoting United States v. Rice, 29 C.M.R. 340, 342 (C.M.A. 1960)).
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appellant’s own admission that he knew he was going to be
guestioned about his roommate’s involvement with drugs.®?
The CAAF quickly disposed of theinconsistency issue between
the verbal warnings and the written warnings by stating that
such adiscrepancy was not enough to conclude that the military
judge's finding—that the government had met its burden of
establishing compliance with the warning requirements of Arti-
cle 31(b)—was clearly erroneous.®

United Statesv. Mapes

The CAAF was not as deferential to the government’s han-
dling of the self-incrimination issues presented in United Sates
v. Mapes,> specifically, the complex issue of dual grants of tes-
timonial immunity. In Mapes, the appellant, Specialist (SPC)
Kenji Mapes, returned from leave in New York City with four-
teen or fifteen “dime bags’ of heroin. He sold these drugs to
Private (PVT) Smoyer, afellow soldier who eventually became
SPC Mapes' co-accused.® Private Smoyer divided the contents
of asingle bag into three lines and SPC Mapes, PVT Smoyer,
and SPC Coffin each snorted a line. Private Smoyer then
“cooked-up” more heroin and injected it into himself and SPC
Coffin.%® Eventually, SPC Mapesand PVT Smoyer helped SPC
Coffin back to his dormitory room and left him there for the
night.

The next morning SPC Mapesreturned to wake up SPC Cof-
fin, but found him unconscious. The appellant sought PVT
Smoyer’s assistance but he refused to help. Instead, PVT
Smoyer attempted to sanitize SPC Mapes' room of any evi-
dence of drug use.” When questioned by responding medical
personnel, SPC Mapes kept SPC Coffin's drug use secret and
suggested instead that SPC Coffin’s condition might be due to

52. 1d.

53. Id.

54. 59 M.J. 60 (2003).
55. 1d. at 61.

56. 1d.

57. 1d. at 62.

58. 1d.

59. 1d.

60. Id.

61 Id.

62. 1d.

63. Id.

food poisoning.® Speciaist Coffin eventually died of a mas-
sive heroin overdose.*®

Although the initial investigation by the Army’s Criminal
Investigation Command (CID) revealed circumstantial evi-
dence of SPC Mapes’ and PVT Smoyer’s involvement in SPC
Coffin’s death, no direct evidence could be found linking them
to the crime.®® During interviews with the CID, both SPC
Mapes and PVT Smoyer continued to deny any involvement in
SPC Coffin'sdeath. Astheinvestigation stalled, the staff judge
advocate (SJA) recommended that the convening authority
grant testimonial immunity to both SPC Mapes and PVT
Smoyer to force them to reveal what they knew. In his recom-
mendation to the convening authority, the SJA stated that they
needed immunity to establish the charges of distribution and
involuntary manslaughter, and he “didn’t think [they] were
going to get there without grants of immunity to both
accuseds.” 8t The convening authority agreed and eventually
granted testimonial immunity to both SPC Mapes and PVT
Smoyer. ¢

In an attempt to prevent the improper use of the immunized
statements against their makers, the government formed sepa-
rate prosecution and investigation teams for each co-accused.
They then attempted to erect an informational “Chinese wall”
between the two separate investigation and prosecution teams
to prevent cross-contamination. Unfortunately, the government
allowed the same CID agent to supervise both investigative
teams.®

Despite the grant of immunity, PVT Smoyer refused to
cooperate and on multiple occasions denied any involvement in
SPC Coffin’s death. Specialist Mapes, however, gave an
immunized statement admitting that he, PVT Smoyer, and SPC
Coffin each used heroin on the night in question and that PV T
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Smoyer injected himself and SPC Coffin with the heroin.%* The
agents again approached PVT Smoyer for an interview but he
continued to deny any involvement in SPC Coffin's death.
Based on SPC Mapes' statement, the government preferred
chargesagainst PVT Smoyer, including the charge of theinvol-
untary manslaughter.®

At PVT Smoyer’s Article 32 hearing, SPC Mapestestified it
was PVT Smoyer who had injected SPC Coffin with the heroin.
The following day, PVT Smoyer dropped his denials and pro-
vided a statement to CID in which he admitted that he was the
onewho had injected the heroininto SPC Coffin. Hisstatement
also detailed SPC Mapes' involvement in SPC Coffin's death.
Asaresult of PVT Smoyer’s cooperation, several charges were
later preferred against SPC Mapes, including the charge of the
involuntary manslaughter.

Although PVT Smoyer did not testify at SPC Mapes’ Article
32investigation, a Cl D agent did testify about theinvestigation,
to include repeated references to the statements PVT Smoyer
made implicating SPC Mapes in the offenses.’” After the Arti-
cle 32 hearing, SPC Mapes signed a pretrial agreement that
allowed him to enter into a conditional plea that preserved his
right to appeal all adverse determinations resulting from pre-
trial motions.® During a motion to dismiss the charge, PVT
Smoyer appeared as a witness for the government and stated
that SPC Mapes appearance as a witness against him at the
Article 32 hearing had no impact on his ultimate decision to
give a statement implicating SPC Mapes. PVT Smoyer
claimed he had determined to “come clean” before his Article
32 testimony so that he could enter into a favorable pretrial
agreement.®® Thetrial judge ruled that the government had met
its burden to show that SPC Mapes immunized testimony was
not used either to persuade PVT Smoyer to testify against SPC
Mapes or in the decision to prosecute SPC Mapes. The Army
Court of Criminal Appeals agreed with the military judge’srul-
ing and affirmed the case.”® The CAAF, however, disagreed.

64. 1d. at 63.

65. Id.

66. Id. at 62-63.

67. Id. at 64.

In its opinion, the CAAF discussed the fact that immunity
statutes allow the government to compel its citizens to provide
any information they may posses, but at the same time it pre-
vents the government from using that information against the
citizen in a criminal prosecution. If the government is chal-
lengedin court, it isplaced under a“heavy burden” to show that
it has not used the immunized testimony against its maker.”* To
do this, the government must affirmatively prove that its evi-
dence “is derived from alegitimate source wholly independent
of the compelled testimony” and that the decision to prosecute
was not tainted by the immunized testimony.™

In deciding whether the government had met its burden, the
court considered the four factors previously established to eval-
uate the propriety of prosecutions based upon immunized testi-
mony.

1. Did the accused's immunized state-
ment reveal anything which was not
already known to the government by vir-
tue of the accused's own pretrial state-
ment?

2. Weas the investigation against the
accused completed prior to the immu-
nized statement?

3. Had the decision to prosecute the
accused been made prior to the immu-
nized statement? and,

4. Did the trial counsel who had been
exposed to the immunized testimony
participate in the prosecution?”

In applying these criteria to the facts of this case, the court
noted that SPC Mapes immunized statement revealed impor-
tant new information that was not already known to the govern-
ment. Thisincluded information on the degree of cul pability of

68. 1d. Speciaist Mapes' pretrial agreement, stated, in relevant part, that “[t]he government expressly agrees to allow SPC Mapes to enter a conditional plea under
Rulefor Courts-Martial 910(a)(2) [hereinafter R.C.M.]. Thisconditiona plea preserves SPC Mapes' right to appeal al adverse determinations resulting from pretria

motions.” Id.

69. Id.

70. Id. at 64-65.

71. Id. at 67.

72. 1d.

73. 1d. (citing United Statesv. England, 33 M.J. 37 (C.M.A. 1991); United States v. Gardner, 22 M.J. 28 (C.M.A. 1986)).
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both the appellant and PVT Smoyer, such as, who supplied the
heroin and who injected it into SPC Coffin.”* Secondly, the
investigation against the appellant was not complete, and in fact
had reached an impasse, in which the command believed the
only way to make progress in the case was to grant immunized
testimony to both the appellant and PVT Smoyer.”™ Thirdly, the
decision to prosecute had not been made despite the govern-
ment’s assertions to the contrary. The charges against SPC
Mapes were not preferred until months after immunity had been
granted. Although the government may have desired to prose-
cute the appellant for involuntary manslaughter, it was not until
they were able to secure an immunized statement from him and
use it to prosecute PVT Smoyer, that they were able to obtain
PVT Smoyer’s statement and thereby substantiate the charges
against the appellant.™

Lastly, the court concluded that the appellant’s own immu-
nized statement tainted the government’s decision to prosecute.
Although the government attempted to construct a “ Chinese
wall” to prevent the taint from affecting the two prosecution
and investigation teams, the court found that the convening
authority, the SJA, and the supervising investigator all had
knowledge of both investigations.”

In addressing the case’s most important aspect, whether it
was SPC Mapes' immunized statement that persuaded PV T
Smoyer to testify against the appellant, the court was uncon-
vinced by PVT Smoyer’s assertions that his motivation for
coming forward was that he wanted to “come clean” and to
secure a favorable pretrial agreement. The court noted that
PVT Smoyer provided several conflicting and untruthful state-
ments that undermined his credibility. Additionally, hisclaims
were not supported by the factual record or chronology of
events. The court noted that although PV T Smoyer had plenty
of opportunities to come forward and disclose what he knew

74. 1d. at 68.

75. 1d.

76. 1d.

77. 1d.

78. Id. at 70.

79. 1d. at 71-72.

80. Id. For theories of accomplice liability see UCMJ art. 77, which states:

Any person punishable under this chapter who—

under the grant of immunity, he had refused to do so until the
appellant testified against him at the Article 32 hearing.”

Accordingly, the court dismissed all charges in which the
decision to prosecute was tainted, and set aside the sentence.
The two remaining charges were returned to the Judge Advo-
cate General of the Army for submission to a new convening
authority.”™

Analysis of the CAAF’ s 2003 Term Cases

There are lessons counsel can learn from both Pipkin and
Mapes. First, although the Pipkin case does not signal ashiftin
Article 31(b) law, it doestake existing law and apply it to anew
set of facts, specifically, the conspiracy to distribute drugs.
Trial counsel should not limit their use of the Pipkin opinion to
cases involving a conspiracy to distribute drugs only. Instead,
they should feel confident in using the case as persuasive
authority any time government agents properly warn a suspect
of the underlying offense, but fail to warn of an associated the-
ory of accomplice liability.®® When doing so, trial counsel
should citethe court’srefusal to require that government agents
inform a suspect of “each possible theory of accomplice liabil-
ity aprosecutor might later pursue.”®

The Mapes case also provides valuable lessons, especially
for trial counsel and SJAs that are considering recommending
testimonial immunity for co-accuseds. The fact that the gov-
ernment in Mapes was aware in advance of the potential pitfalls
in granting such immunity and tried to take precautionary mea-
sures, yet still failed, shows how difficult thislegal procedureis
to manage effectively. Before moving ahead with grants of
immunity, trial counsel should first carefully read the Mapes
opinion and its predecessors to extract the lessons learned.

(1) commits an offense punishable by this chapter, or aids, abets, counsels, commands, or procures its commission; or

(2) causes an act to be done which if directly performed by him would be punishable by this chapter; isaprincipal.

UCMJ art. 77 (2002).

81. Id.
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In its Mapes opinion, the CAAF provided precautionary
cluesthat the government should take before giving such grants
of immunity to avoid cross-contamination of separate investi-
gations and prosecutions. Specifically, the court addressed the
importance of ensuring completely separate investigation and
prosecution teams. Thisincludes making sure not only thetrial
counsel and investigators are separate, but also that the super-
visors for each team are different and that they exercise influ-
ence over one case only.®2 One possible resolution is to have
one of theinvestigative teams' CID supervisor assigned from a
different post. Likewise, one of the prosecution teams could
facilitate the jurisdictional transfer of a case to a separate gen-
eral court-martial convening authority (GCMCA). The SJA of
that GCMCA would then supervise this separate prosecution
team.

Additionally, the government must exercise great caution to
ensure that it does not use immunized testimony in its posses-
sion to procure derivative evidence for use against the immu-
nized declarant, including statements from co-accuseds. The
Mapes case demonstrates that the government runs a height-
ened risk of creating reversible error if they confront an unco-
operative suspect with the accusations of an immunized co-
conspirator. Courts have shown that they will carefully scruti-
nize any admissions gained through the use of these tactics to
determine whether the admissions “were ‘directly or indirectly
derived’ from immunized testimony.”8 The safer course of
action for the government would be to restrict the use of such
immunized testimony to the court-martial venue, and not use it
against aco-accused during theinvestigativeor pretrial stages.

Finally, before granting immunity, the government should
collect any evidence they have in their possession, catalogueit,
and list it inamemorandum.?* The government failed to do this
in the Mapes case.®® The memorandum should also list the
chargesthey plan to pursue at that time.® Thiswill help ensure
that the subsequent statements of the co-accuseds cannot be
alleged to have influenced the investigation or prosecution of
the other. The government must always remember that they
carry a “heavy burden” to prove that there has been no taint

82. Id. at 68.

between the two investigations or prosecutions.®” The steps
listed above should help the government meet this burden.

The Supreme Court’s 2004 Term
Overview

Three of the four cases for which the Court has granted cer-
tiorari thisterminvolve the admissibility of derivative evidence
gained through the use of an unwarned statement. In two of
these cases, the derivative evidence is a subsequent warned
statement while the third case involves physical evidence. The
fourth case is completely unique from the other three cases, in
that it involves the appropriateness of considering a suspect’s
juvenile status when determining whether he is “in-custody”
for Miranda warnings purposes. This section of the articlefirst
examinesthe three derivative evidence cases and then discusses
the juvenile status case.

Derivative Evidence: Overview of the |ssue

Although the Fifth Amendment’s protection against com-
pelled self-incrimination® has been in existence since the
inception of the Bill of Rights, its familiar procedural protec-
tions were not crafted until 1966, when the Court issued its
opinion in the landmark case of Miranda v. Arizona.®® The
Miranda Court sought to establish procedural safeguards that
would protect individuals from giving compelled confessions
when they were subjected to the inherently coercive environ-
ment of a police-dominated, incommunicado interrogation.
Failureto give Miranda warnings before a“ custodial interroga-
tion” makes any resulting confession per se involuntary and
subject to suppression.® The two reasons the Court enunciated
for suppressing such unwarned statements were to deter police
misconduct and to avoid the risk of admitting unreliable confes-
sions*

83. Id. at 69 (citing United States v. Boyd, 27 M.J. 82, 86 (C.M.A. 1988) (citing United States v. Kurzer, 534 F.2d 511, 517 (2d Cir. 1976), on remand, 422 F. Supp.

487,489 (SD.N.Y. 1976))).
84. Id. at 69.

85. Id.

86. Id.

87. Id. at 67.

88. U.S. Const. amend. V. The Fifth Amendment states, “No person . . . shall be compelled in any criminal case to be awitness against himself . ...” Id.

89. 384 U.S. 436 (1966).
90. Id.

91. See Miranda, 384 U.S. at 442-48.
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To date, however, the Court has been unwilling to extend the
range of judicial suppression to encompass derivative evidence
gained through the use of an unwarned statement. Before the
Court’s 2000 term, many legal scholars hypothesi zed the reason
for this reluctance was because Miranda’s warnings were “ pro-
phylactic” in nature, as opposed to being constitutionally
required.®> The Court, however, eviscerated this argument with
their opinion in United Sates v. Dickerson.®® As a result, the
debate over the admissibility of derivative evidence has been
revived among both legal scholars and lower courts.

The Court used the Dickerson case to examine whether 18
U.S.C. § 3501,% a statute Congress passed as a challenge to the
Miranda decision, violated the Constitution. Under this statute,
apoliceofficer’sfailure to provide a suspect Miranda warnings
did not make any statement obtained presumptively involun-
tary. Instead, Miranda warnings were just one of several fac-

tors a trial judge must consider when determining the
voluntariness of a suspect’s statement.®> In Dickerson, the
Court specifically reaffirmed the warning requirements of
Miranda and declared it a “constitutional rule,” one Congress
was not empowered to legislate away.®® Additionally, the Court
took special care to pronounce that Miranda’s progeny cases
also remained viable and unaltered by the Dicker son decision.®”

Miranda’s progeny include cases that carved out exceptions
to the warning requirement. Consequently, an unwarned state-
ment might be admissibleif it was obtained out of aconcern for
public safety,® or if the statement isintroduced only to impeach
the testimony of the defendant.®® Additionally, certain deriva-
tive evidence that is the product of an initial unwarned state-
ment, such as a subsequent warned statement!® or the
identification of a prosecution witness,'* may still be admissi-
ble.

92. Seegenerally David A. Wollin, Policing the Police: Should Miranda Violations Bear Fruit?, 53 Onio Sr. L.J. 805 (1992).

93. 530 U.S. 428 (2000).

94. 18 U.S.C. § 3501 (2000). Thelaw regarding the admissibility of confessionsis asfollows:

(b) Thetrial judge in determining the issue of voluntariness shall take into consideration all the circumstances surrounding the giving of the

confession, including

(1) thetime elapsing between arrest and arraignment of the defendant making the confession, if it was made after arrest and before

arraignment,

(2) whether such defendant knew the nature of the offense with which he was charged or of which he was suspected at the time of making

the confession,

(3) whether or not such defendant was advised or knew that he was not required to make any statement and that any such statement could

be used against him,

(4) whether or not such defendant had been advised prior to questioning of his right to the assistance of counsel; and
(5) whether or not such defendant was without the assistance of counsel when questioned and when giving such confession.

The presence or absence of any of the above-mentioned factors to be taken into consideration by the judge need not be conclusive on the issue

of voluntariness of the confession.

Id.

95. Id.

96. |d. at 431, 439, 441, 444. The Court also described the Miranda decision as being “constitutionally based,” as having a “constitutional basis,” as being a“con-
stitutional decision,” and as having “ constitutional underpinnings,” and called Miranda’s warnings, “constitutional guidelines.” 1d.

97. Id. at 441.
98. New York v. Quarles, 467 U.S. 649 (1984).

99. Harrisv. New York, 401 U.S. 222 (1971).

100. Oregon v. Elstad, 470 U.S. 298 (1985) (holding that the exclusionary rule does not apply to a voluntary, warned confession obtained after an earlier voluntary

confession was obtained in violation of Miranda).

101. Michigan v. Tucker, 417 U.S. 433 (1974).
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The confusion over the admissibility of derivative evidence
was the natural and predictable consegquence of the Dickerson
opinion.’> The reason for this confusion among legal schol-
ars'® and lower courts'™ revolves around the perceived logical
inconsistency between Miranda’s“ constitutional” status versus
the continued viability of post-Miranda cases that allow the
admission of derivative evidence from unwarned statements.
Those believing that the rational e of the Dicker son opinion now
requires the suppression of derivative evidence argue that if
Mirandaisindeed aconstitutional decision, then derivativeevi-
dence obtained in violation of its requirements should be
treated the same way as other derivative evidence obtained
from violations of other constitutional requirements—sup-
pressed as “fruit of the poisonous tree.” 1%

Those holding a contrary view cite the Court’s language in
Dickerson. This language claims the reason the Elstad Court
did not extend the “fruits’ doctrine to Miranda violations was
not because Miranda was “a nonconstitutional decision,” but
because “unreasonable searches under the Fourth Amendment

are different from unwarned interrogations under the Fifth
Amendment.” 1% The Court, however, did not clarify these dif-
ferencesin their opinion. These disparate interpretations of the
Dickerson opinion have led lower courts to reach diametrically
opposed results on the admissibility of derivative evidence. X
How lower courts have ruled on this issue since Dickerson has
depended on several factors, including: their interpretation of
Dickerson’s meaning and impact; whether the derivative evi-
dence in question is physical or is a subsequent warned state-
ment; and whether the government’s failure to give Miranda
warnings was intentional or negligent.®

In an apparent effort to add clarity in this area, the Court
granted certiorari to three cases involving the admissibility of
derivative evidence gained from an unwarned statement. Asof
the date of thisarticle, the Court has only decided United Sates
V. Fellers.’® Here, the Court addressed the issue of whether a
statement taken in compliance with Miranda should be sup-
pressed if it was tainted by an earlier unwarned statement in
violation of the right to counsel under the Sixth Amendment.

102. 1d. at 455. As part of hisdissent, Justice Scalia predicted the legal conundrum that the majority’s decision would create:

And if confessions procured in violation of Miranda are confessions “compelled” in violation of the Constitution, the post-Miranda decisions
| have discussed do not make sense. The only reasoned basis for their outcome was that a violation of Miranda is not a violation of the Con-
stitution. If, for example, as the Court acknowledges was the holding in Elstad, “the traditional ‘fruits’ doctrine developed in Fourth Amend-
ment cases’ (that the fruits of evidence obtained unconstitutionally must be excluded from trial) does not apply to the fruits of Miranda
violations . . . ; and if the reason for the difference is not that Miranda violations are not constitutional violations (which is plainly and flatly
what Elstad said); then the Court must come up with some other explanation for the difference.

103. See generally Kirsten Lela Ambach, Miranda’s Poisoned Fruit Tree: The Admissibility of Physical Evidence Derived from an Unwarned Satement, 78 WASH.
L. Rev 757 (2002); Jeffrey Standen, Policy at the Intersection of Law and Politics, 12 CorneLL J.L. & Pus. PoL’y 555, 563-64 (2003).

104. The Third and Fourth Circuits have ruled that the physical fruits of a Miranda violation are never subject to suppression. United States v. DeSumma, 272 F.3d
176, 180-81 (3d Cir. 2001), cert. denied, 535 U.S. 1028 (2002); United States v. Sterling, 283 F.3d 216, 218-19 (4th Cir. 2002), cert. denied, 536 U.S. 931 (2002).
The First Circuit excludesthefruits of aMiranda violation only when thereisa " strong need for deterrence,” such asintentional violations of Miranda. United States
v. Faulkingham, 295 F.3d 85 (1st Cir. 2002). The Tenth Circuit ruled that suppression of physical evidence is appropriate regardless of whether the violation by police
isintentional or unintentional. United States v. Patane, 304 F.3d 1013 (10th Cir. 2002), cert. granted, 538 U.S. 976 (2003). The Eighth Circuit ruled that derivative
physical evidence and subsequent incriminating statements are both admissible. United States v. Villalba-Alvarado, 345 F.3d 1007 (8th Cir. 2003). In ruling on a
habeas corpus petition, the Fifth Circuit refused to overturn a state court’s ruling as aviolation of “clearly established” court jurisprudence when the state court admit-
ted both derivative physical evidence and subsequent incriminating statements. Burgessv. Dretke, 350 F.3d 461 (5th Cir. 2003). The Missouri Supreme Court sup-
pressed awarned subsequent confession in which policeintentionally withheld warnings before obtaining the first incriminating statement. Statev. Seibert, 93 S.W.3d
700 (Mo. 2002), cert. granted sub nom., Missouri v. Seibert, 2003 U.S. LEXIS 3696 (2003). The Supreme Court of Wisconsin ruled that intentional violations of
Miranda require suppression of physical derivative evidence. Wisconsin v. Knapp, 666 N.W.2d 881 (Wis. 2003).

105. For suppression of derivative evidence gained through violations of the Fourth Amendment’s protections against unreasonable searches and seizure, see \Wong
Sun v. United Sates, 371 U.S. 471 (1963). “Fruit of the poisonous tree” is the term the Court used to describe evidence derived directly from a violation of one's
congtitutional rights. 1d. For suppression of derivative evidence gained through violations of the Fifth Amendment’s protection against self-incrimination, see Kasti-
gar v. United Sates, 406 U.S. 441 (1972) (holding that agrant of testimonial immunity barsthe government’s use of the resulting compelled testimony and any deriv-
ative evidence gained from it). For suppression of derivative evidence gained through violations of the Sixth Amendment’sright to counsel, see United Satesv. Wade,
388 U.S. 218 (1967) (holding the government could not use the results of a post-indictment line-up in which the defendant was identified, since they never secured a
waiver of the defendant’s right to counsel.); see also Nix v. Williams, 467 U.S. 431 (1984) (applying an inevitable discovery exception to the Sixth Amendment’s
exclusionary rule).

106. Nix, 467 U.S. at 431.
107. Seegenerally supra note 105.
108. Seegenerallyid.

109. 285 F.3d 721 (8th Cir. 2002), cert. granted, 538 U.S. 905 (2003).
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Derivative Satement Evidence
United States v. Fellers

In Fellers, based upon an indictment, two police officers
went to Feller’'s home to arrest him for conspiracy to distribute
drugs.*® Once there, the officers informed Fellers that they
wanted to speak with him about hisinvolvement with metham-
phetamines and his associations with certain individuals.
Fellers informed the officers that he had used methamphet-
amines and that he had associated with the individualsin ques-
tion.12t

At no time before or during this conversation did officers
read Fellers his Miranda rights. The officers then arrested
Fellers and took him to the police station. The officers read
Fellers his Miranda warnings at the police station, which he
waived. During the subsequent interrogation, Fellersreiterated
his earlier incriminating admissions.**? Fellers sought to sup-
press his second statement as “fruit of the poisonoustree” of his
first unwarned statement.**®

The Court of Appealsfor the Eighth Circuit, citing the Fifth
Amendment case of Oregon v. Elstad,** concluded that Feller’s
Mirandized statement at the police station was not coerced and
that he knowingly and voluntarily waived hisrights. Addition-
ally, in acursory, two-line opinion, the Eighth Circuit found no
violation of Feller’s Sixth Amendment right to counsel since
the officers did not “interrogate” him at his home.*> The Court
disagreed.

In aunanimous opinion, the Court concluded that the agents
had violated the petitioner’s Sixth Amendment rights when
they “deliberately elicited” information from him after he had
been indicted and without having secured a waiver of coun-

110. Id. at 723.

111. 1d.

112. 1d.

113. 1d.

114. 470 U.S. 298 (1985).
115. Fellers, 285 F.3d at 724.
116. Fellersv. United States, 124 S. Ct. 1019, 1023 (2004).
117. 1d.

118. Id. at 1022.

119. Id.

120. Id. at 1023.

121. Id.

122. Id.

sel .16 Writing for the Court, Justice O’ Connor reiterated that
thetest for violations of the Sixth Amendment was separate and
distinct from those for the Fifth Amendment. Whereas Fifth
Amendment analysis applies a “custodial-interrogation” stan-
dard,®” the Sixth Amendment applies a “deliberate elicitation”
standard.®® Government agents violate the Sixth Amendment
when they “deliberately elicit” information from an individual
against whom judicial proceedings have been initiated.'®

The Court found that the Eighth Circuit erred when it incor-
rectly applied the Fifth Amendment’s “interrogation” standard,
instead of the Sixth Amendment’s “ deliberate-elicitation” stan-
dard.**® The Eighth Circuit compounded this error when they
evaluated the petitioner’s subsequent warned statement—given
at the jail house—under the standards set forth in Oregon v.
Elstad, a Fifth Amendment based case.'?

In remanding the case, the Court acknowledged that they
had never decided the issue of whether the rationale of Elstad
also appliesto casesin which there has been an initial violation
of a suspect’s Sixth Amendment right to counsel, in which a
suspect makes an incriminating statement following aknowing
and voluntary waiver of counsel.*?? No matter how the Eighth
Circuit decides this issue of first impression, it is likely the
Court will again review the Eighth Circuit’s opinion.

The Fellers case serves as areminder to practitioners of the
importance of carefully identifying and applying the correct
legal standards to any issues they either argue or decide. This
is especially true in the complex and esoteric area of self-
incrimination law within the military, in which astatement by a
suspect can involve protections of the Fifth Amendment, Sixth
Amendment, Article 31 of the UCMJ, and the voluntariness
doctrine. What further complicates this area is that these
sources of protection are not mutually exclusive and can over-
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lap and interplay in any given situation. In Fellers, the Court
has once again made it clear that the standards for each self-
incrimination protection are separate and distinct, and that fail-
ure to identify or apply them correctly can constitute reversible
error.

State v. Seibert

The Supreme Court of Missouri also grappled with the
derivative evidence issue in Sate v. Seibert.!?® In this case,
Patrice Seibert conspired with two of her teenaged sons and two
of their friends to set fire to Seibert’s mobile home in the hopes
of covering up the death of Jonathan, her severely handicapped
son. Although Jonathan had died in his sleep the previous
night, Seibert was concerned that authoritieswould conclude he
died of neglect, since hewas covered with bedsores.'?* To make
it appear that she had not left her son alone, Patrice Seibert
arranged to have Donald, a mentally handicapped teenager who
was living with her, also die during the fire.!®

Five days after the fire and murder of Donald, officers
arrested Seibert and took her to the police station for question-
ing. Before questioning Seibert, the officers decided to inten-
tionally withhold Miranda warnings from her.*?® Asone of the
officers questioned Seibert, he repeatedly squeezed her arm and
accused her of intentionally killing Donald. Seibert eventually
admitted to Donald’'s murder, after which, the officer gave her
atwenty-minute break for coffee and a cigarette.*”

When the officer resumed the interrogation, he turned on a
tape recorder and advised Seibert of her Miranda rights, which

she waived. During the second interview, the officer referred
back to the admissions she made during the unwarned inter-
view. Seibert repeated her earlier admissions on tape.’?® These
admissions were offered against her at trial where she was con-
victed of second-degree murder.’?® The officer later testified he
intentionally withheld Miranda warnings in the hopes that he
could “get an admission of guilt” from Seibert.**® The officer
also testified that he learned this procedure during his interro-
gation training and that it was standard procedure at his police
department. 3

The Missouri Supreme Court reversed the judgment against
Seibert, ruling that the warned confession should have been
suppressed,’*? since the officer’ stactic of deliberately withhold-
ing Miranda warnings €licited “a confession that was used to
weaken Seibert’s ability to knowingly and voluntarily exercise
her congtitutional rights.”*** Concluding that Seibert was sub-
jected to “a nearly continuous period of interrogation,”*** the
Court gave little weight to the fact that Seibert had signed a
waiver of her Miranda rights before her second confession.**
Finally, the Court made clear its disapproval of the tactic of
deliberately withholding Miranda warnings by calling it an
intentional “end run” around the protections afforded under
Miranda.t®

Derivative Physical Evidence

Likethe Missouri Supreme Court, the United States Court of
Appealsfor the Tenth Circuit also wrestled with its own deriv-
ative evidence issue in United Satesv. Patane.®® The key dif-
ference, in Patane, was the admissibility of physical evidence

123. 93 SW.3d 700 (Mo. 2002), cert. granted sub nom., Missouri v. Seibert, 2003 U.S. LEXIS 3696 (2003).

124. Id. at 701.
125. Id. at 702.
126. Id.

127. Id.

128. Id.

129. Id. at 701.
130. Id. at 702.
131. Id.

132. Id. at 707.
133. Id. at 705.
134. Id. at 705-06.
135. Id. at 705.
136. Id. at 704.

137. 304 F.3d 1013 (10th Cir. 2002), cert. granted, 538 U.S. 976 (2003).
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as opposed to a subsequent statement. In Patane, two police
officers went to Patane’'s house to arrest him for violating a
restraining order and for possessing a firearm as a convicted
felon. Oncethere, officers placed Patane under arrest and hand-
cuffed him. Asone of the officers began advising Patane of his
Miranda rights, Patane interrupted and stated that he already
knew hisrights.’® The officer did not give Patanetherest of his
warnings, which the government admits on appeal was aviola-
tion of Miranda.®*® The officers then told Patane they were
interested in the “Glock” pistol that Patane possessed. After
some initia reluctance, Patane told the officers the pistol was
located in his bedroom on a wooden shelf, and then, per their
request, gave the officers permission to enter his home and
seizeit.

In deciding that the gun should be suppressed, the Tenth Cir-
cuit reasoned that since Dickerson conclusively established
Miranda as a constitutional rule, derivative evidence was now
controlled by Wong Sun v. United Sates,** which requires the
suppression of the “fruits” from unconstitutional governmental
conduct.’* The court distinguished this case from Elstad (a
subsequent warned statement) and Tucker (identification of a
witness), observing that neither of those cases involved physi-
cal evidence.’*® Specifically, the court noted that Elstad
involved a subsequent confession after an initial unwarned con-
fession, and that this second confession was the product of a
voluntary decision by the declarant after Miranda warnings
were properly administered. This situation differed from the
present case, since the physical fruits of aMiranda violation do
not involve a voluntary decision by the suspect to provide
derivative evidence.’*

The Tenth Circuit held the Tucker case could aso be distin-
guished since it involved pre-Miranda conduct. Therefore, the

138. Id. at 1015.

139. Id.

140. 1d.

141. 371 U.S. 471 (1963).
142. Patane, 304 F.3d at 1019.
143. 1d. at 1024.

144, 1d. at 1020-21.

145. 1d. at 1019-20.

146. 1d. at 1024-25.

147. 1d. at 1028.

148. Id. at 1029.

same prophylactic concern in deterring police misconduct was
not an issue for the Tucker court.'* The Tenth Circuit also rea-
soned that since Miranda was now a constitutiona rule, lower
courts were no longer free to expand the already judicially
established exceptions to Miranda’s suppression require-
ment.146

As to whether negligent failures to give Miranda warnings
should be treated differently than intentional failures, the court
found that the deterrent effect of suppressing negligent viola-
tions also, would help ensure that officerswere properly trained
to protect this important constitutional right of its citizens.#”
Finally, the court reasoned that the policy of only suppressing
evidence in cases of intentional violations would be too diffi-
cult toimplement, sinceit would require courtsto determinethe
subjective motivations of the offending police officers.®

Juvenile Satus

In Alvarado v. Hickman,*® during an investigation into a
murder that occurred at a shopping mall, police contacted
Michael Alvarado’'s mother and asked to speak with her seven-
teen-year-old son. She agreed and, along with Alvarado’s
father, accompanied their son to the police station. Once there,
Alvarado’s parents asked to be present during the interview.
The police denied their request.’*®

During theinitial phase of the questioning, Alvarado denied
any involvement in the shopping mall death. Inresponseto this
exculpatory account, the interviewing officer expressed disbe-
lief at Alvarado’s story and stated that she had a witness who
gave acontrary account of theevents. Alvarado then made sev-
era incriminating admissions that were used against him at his

149. 316 F.3d 841 (9th Cir. 2002), cert. granted sub nom., Yarborough v. Alvarado, 2003 U.S. LEXIS 5428 (Sept. 30, 2003).

150. Id. at 844.
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trial. He was eventually convicted of second-degree murder
and attempted robbery.’>* At no time before or during the two-
hour interview did police ever give Alvarado his Miranda
warnings.!?

The Ninth Circuit reversed the lower court’s denial of Alva
rado’s petition for awrit of habeas corpus.>® The Ninth Circuit
concluded the lower court committed “clear error”%* when it
failed to evaluate whether Alvarado’s juvenile status affected
the“in-custody” determinationinitsMiranda analysis.'*> After
conducting ade novo review, the Ninth Circuit concluded Alva-
rado was “in custody” for Miranda warnings purposes.s

The Ninth Circuit rested its determination on the fact that
Alvarado was only seventeen-years old at the time of hisinter-
rogation,®” and his lack of a prior crimina history made him
inexperienced in dealing with the police.*®® The court also
noted that to get Alvarado to the station for questioning, police
used his parents both to arrange the interview and to transport
him, never obtaining Alvarado’s direct consent for the inter-
view.™® Additionally, the police refused the parents’ request to
be present during the interrogation.®

The court also found that Alvarado would not have felt free
to leave since, at no point before or during the interview at the
police station, did the police ever inform him that he was not
under arrest.* Additional facts the court found significant
included thelength of theinterrogation, which lasted two hours,
and the officer’s expressed repeated disbelief and reference to
witnesses who had provided contrary accounts of the murder
when Alvarado expressed his innocence.'®? Having decided
that juvenile status is a factor that must be considered when
determining whether a suspect is in custody for Miranda pur-
poses, the Ninth Circuit has set the stage for the Supreme Court

151. Id.

152. Id.

153. Id. at 857.

154. Id. at 855.

155. Id. at 844-45.

156. Id. at 851.

157. Id. at 850.

158. Id. at 846.

159. Id. at 854.

160. Id. at 851.

161. Id.

162. 1d. at 850.

to provide clear guidance to other lower courts who must
address thisissue.1¢®

Regardless of how the Court decides this case, it will have
little impact on military justice, since the vast majority of ser-
vice members are over the age of eighteen. Even if the Court
agreeswith the Ninth Circuit and holds that a suspect’sjuvenile
status must be taken into consideration, it potentially could
have little impact even for those few service members who are
seventeen-years old, especialy if the Court adopts a sliding
scale-based test (e.g., the younger a suspect, the more likely he
will perceive himself asbeing in custody.) Under such atest, a
seventeen-year-old suspect will likely not be treated much dif-
ferently than an eighteen-year-old suspect.

Conclusion

Although the casesfrom the CAAF do not establish new law,
trial practitioners should still be familiar with their facts and
holdings to effectively use them in motions practice. Specifi-
cally, the Mapes case provides helpful tips to the wary trial
counsel who does not want to taint evidence gained from
immunized statements, thereby creating the potential for
reversible error.

Although the Supreme Court’s 2003 term was a relatively
quiet one for self-incrimination law, the Court’s 2004 term
promises far more excitement. While the Alvarado case pro-
vides an interesting issue on how a suspect’s age affectsthe“in-
custody” determination for Miranda warnings, the real issue
this term will be the rulings the Court makes on the admissibil-
ity of derivative evidence from unwarned statements. Unfortu-
nately, practitioners who werelooking for clear guidancein this

163. After the Court had granted certiorari to the Alvarado case, the Seventh Circuit also ruled that a suspect’sjuvenile statusis arelevant factor for the “in-custody”
determination when it decided A.M., a minor, v. Jerry Butler, 2004 U.S. App. LEXIS 7912 (7th Cir. Apr. 22, 2004). Although factually similar to Alvarado in many
aspects, one significant difference is that the suspect in Butler was only eleven-years old when the police questioned him.
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area were disappointed by the Fellers opinion. One can only opinions serve as the oracles for which many are hoping, all

hope that the Court’s pending opinions in Patane and Seibert criminal law practitioners should look for their publication,
will provide answersto the questions created by the split of cir- since they have the potential of being harbingers of big change
cuit and state court opinions. Regardless of whether these two in the wind for derivative evidence.
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New Developmentsin Instructions. 2003 Term of Court

Colonel Donna Wright
Circuit Judge, Third Judicial Circuit
Fort Carson, Colorado

Lieutenant Colonel Edward J. O’ Brien
Chief Circuit Judge, Sixth Judicial Circuit
Yongsan, South Korea

Julie Roberts Furgersont

This article surveys decisions, which impact instructions,
issued by the Court of Appeals for the Armed Forces (CAAF)
and the Army Court of Criminal Appeals (ACCA) during the
2003 term. These decisions are organized based on their influ-
ence in thefollowing areas. (1) offenses; (2) defenses; (3) sen-
tencing instructions; and (4) evidentiary instructions. This
year’s cases illustrate the difficult challenges that trial judges
and practitioners face when drafting instructions. Several
cases? remind practitioners of the wisdom of simply following
the pattern instructions. Conversely, another case® shows that
judges must be able to deviate from the model instructions
when necessary. All of these cases, however, illustrate that pre-
paring instructions requires thought and care.*

Offenses
Disobedience

In United Sates v. Thompkins,® the CAAF considered Air-
man First Class (A1C) Toma R. Thompkins conviction of dis-
obedience of a superior commissioned officer.® In reviewing
the legal sufficiency of the conviction, the CAAF gave impor-
tant guidance about willfulness.”

Theaccused wasinvolved in aheated dispute between Army
and Air Force personnel. Asaresult of this altercation, acivil-
ian bystander was wounded by gunfire. Following this inci-
dent, the accused’s commander issued a no-contact order. The
accused was prohibited from having direct or indirect contact
with six named individuals. The purpose of the order was to
prevent those under investigation from discussing theincident.®

Airman First Class Smallwood, one of the individuas
named in the no-contact order, had a compact disc that
belonged to the accused.  After receiving the no-contact order,
the accused contacted A1C Smallwood's girlfriend and told her
that he wanted his compact disc from A1C Smallwood. Sev-
eral dayslater, the accused met with A1C Smallwood who gave
the accused acompact disc. Air Force Office of Special Inves-
tigations (OSI) personnel videotaped this meeting.®

The CAAF found that the conviction of disobedience was
legally sufficient.’® One of the essential elements of this
offenseisthat the accused “willfully disobey[ed] alawful com-
mand of his superior commissioned officer.”** Addressing the
order, the CAAF stated,

1. University of Virginia School of Law, JD.; Stanford University, B.S., M.S. Former instructor, University of San Diego School of Law. While living in Seoul,
South Koreain 2002-2003, Ms. Furgerson served as a volunteer intern for the Sixth Judicia Circuit. She now residesin Silver Spring, Maryland.

2. See eg., infra notes 79-89 and accompanying text.

3. See eg., infra notes 58-78 and accompanying text.

4. See, eg., infra notes 144-63 and accompanying text; note 209.
5. 58M.J. 43 (2003).

6. Id.at44.

7. “Appelant hasnot challenged the. . . [legality of the order] in the present appeal. The granted issue addresses the legal sufficiency of the evidence.” The defense
challenged the legality of the order at trial and the trial judge found the order lawful. 1d. at 44-45.

8. Id.at 44

9. Id

10. Thetest for lega sufficiency iswhether areasonable fact finder could have found all the essential elements beyond a reasonable doubt. The appellate court views
the evidence in the light most favorable to the prosecution. United Statesv. Turner, 25 M.J. 324 (C.M.A. 1987).
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Public policy supports astrict reading of this
no-contact order. A military commander
who has a legitimate interest in deterring
contact between a service member and
another person is not required to sort through
every contact to determine, after the fact,
whether there was a nefarious purpose. A
service member, like Appellant, whoinitiates
contact contrary to theterms of such an order,
is subject to punishment . . . without the
necessity of proof that the contact was under-
taken for an improper purpose.’?

This determination is consistent with the Manual for Courts-
Martial (MCM)*® and the Military Judges’ Benchbook
(Benchbook).** “*Willful disobedience’ means an intentional
defiance of authority.”** Thompkins makes clear that the
accused's purpose for violating the no-contact order is unim-
portant. What is important is the accused’s intent to defy
authority. Here, the court found sufficient evidence of inten-
tional disobedience.’®

In a similar case, an instruction based on the language
guoted above may be appropriate to explain the relationship
between the accused'sintent and the accused’s purpose.” The
government has the burden to prove willful disobedience, that
is, an intentional defiance of authority. The relevant intent is
theintent to disobey the order. The government need not prove
that the accused intended to engage in the conduct that gaverise
to the no-contact order, in this case, to keep the suspects from
talking during the investigation. Although negligence is a
defense,®® an innocent motive for violating the no-contact order
isirrelevant if the order wasintentionally disobeyed. Theinter-

11. Thompkins, 58 M.J. at 45 (emphasis added).

12. 1d.

action between intent and motive may confuse the fact finder,
and atailored instruction based on Thompkins will clarify the
issue.’®

Child Endangerment

In United Satesv. Vaughan,® the CAAF considered whether
child neglect that does not result in harm to the child is an
offense under the Uniform Code of Military Justice (UCMJ).
Airman First Class Sonya R. Vaughan |eft her forty-seven-day-
old daughter unattended in her crib for six hours, from 2300 to
0500, while she went to a club. Airman First Class Vaughan
arranged with the child’s father to watch the baby, but she left
for the club when he did not show up. The baby suffered no
apparent physical or mental harm during her mother’s absence.
Airman First Class Vaughan was charged with child neglect
under clause 2 of Article 134.%

On appeal, A1C Vaughan argued that she was not on notice
that her conduct was criminal, that her conduct fell outside the
definition of child neglect because her daughter suffered no
harm from being left unattended, and that her conduct was not
service discrediting.?22 The court rejected all three
arguments.?® The second issue is of particular interest to trial
judges.

Airman First Class Vaughan argued that the specification
and the military judge's providence inquiry? failed to define
the elements of child endangerment. Since the MCM does not
specificaly list the elements of child endangerment, the mili-
tary judge had to define them. The military judge told A1C

13. MaNUAL FOR CouRTs-MARTIAL, UNITED STATES, pt. 1V, 1 14¢(2)(f) (2002) [hereinafter MCM].

14. U.S.DeP'T oF ARMY, Pam. 27-9, LEGAL SERVICES: MiLiTARY JUuDGES' BENcHBOOK (15 Sept. 2002) [hereinafter BENCHBOOK].

15. Id. para. 3-14-2d.

16. Thompkins, 58 M.J. at 43.

17. Cf. United States v. Huet-Vaughn, 43 M.J. 105 (C.M.A. 1995) (explaining the difference between motive and intent).

18. “Failure to comply with an order through heedlessness, remissness, or forgetfulness is not [willful disobedience].” Thompkins, 58 M.J. at 45 (quoting MCM,

supra note 13, pt. 1V, 1 14c(2)(f)).
19. Id.

20. 58 M.J. 29 (2003).

21. MCM, supra note 13, pt. 1V, 1 60c(3) (noting that clause 2 is conduct of a nature to bring discredit upon the armed forces).

22. Vaughn, 58 M.J. at 30-31.

23. ld.

24. Airman First Class Vaughan entered a conditional plea of guilty to the child endangerment offense. 1d. at 30.
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Vaughan that the offense of child endangerment had four ele-
ments:

The first element of this specification is that
between on or about 2 January 1999 and on
or about 3 January 1999, at or near Picklies-
sem, Germany, you neglected your daugh-
ter[.] The second element is that you did so
by leaving [your daughter] in your house
without supervision or care for an unreason-
able period of time, without regard for the
mental or physical health, safety, or welfare
of [your daughter]. The third element isthat
[your daughter] is a child under the age of
one year. And the fourth element is that
under the circumstances, your conduct wasto
the prejudice of good order and disciplinein
the armed forces or was of a nature to bring
discredit upon the armed forces.?®

The court approved of thetrial judge’'s determination that child
neglect requires culpable negligence and that this offense does
not require a showing of harm. Child neglect requires “an
absence of due care measured by an absence of regard for the
mental or physical health, safety or welfare of the child.”2
Approving the elements crafted by the trial judge, the CAAF
noted “the elements she listed captured the essence of ‘child
neglect’ as reflected in military custom and regulation as well
as amagjority of state statutes.”#

Thiscaseisimportant but it is of limited help to trial judges
and practitioners. The accused’s offense was committed before
6 October 1999. An executive order, signed on 6 October
1999, added reckless endangerment as an offensein violation
of Article 134.2 Although Vaughan provides an approved
blueprint for defining the elements of child endangerment,

judges will probably see this type of conduct charged as reck-
less endangerment.

Child Pornography

In United Sates v. O’ Connor,* the CAAF considered the
impact of Ashcroft v. Free Speech Coalition® on child pornog-
raphy cases. The CAAF had affirmed the accused’s conviction
and sentence before Free Speech Coalition. On remand from
the Supreme Court, the CAAF set aside the accused's findings
of guilty to two specifications of wrongfully possessing child

pornography.®

O’ Connor was a standard pre-Free Speech Coalition child
pornography case. The accused was suspected of possessing
and receiving over 6,500 files of child pornography. The
accused pled guilty to two “clause 3" offenses under Article
134, UCMJ® for violating the Child Pornography Prevention
Act of 1996 (CPPA).** Fifty-nineimageswere admitted as part
of the stipulation of fact. The military judge used 18 U.S.C. §
2256(8) to define child pornography.® In Free Speech Coali-
tion, the Supreme Court held that any prosecution under the
CPPA based on “virtual” child pornography violates the First
Amendment.*® Specifically, the Court found the“ or appearsto
be” language of § 2256(8)(B) and all of the language of §
2256(8)(D) to be unconstitutional .

The CAAF reviewed the providence inquiry to see if Free
Foeech Coalition created a basis for questioning the providence
of the accused’'s plea. The court noted that the most prominent
feature of the Free Speech Coalition decisionis“thedistinction
between ‘actual’ and ‘virtua’ images.”*® The military judge
used the pre-Free Speech Coalition definition of child pornog-
raphy, and the accused stated to the judge that the images were
child pornography because “the occupants in the pictures
appeared to be under the age of [eighteen].”*® Based on the

25. |d. at 33-34. Thetrial judge indicated the third element was that A1C Vaughan's daughter was a child under one-year old, no doubt because that was the way the
offense was pled. The opinion has an appendix that summarizes thirty-four statutes that punish child neglect. These statutes vary in their definition of the upper age
of achild, ranging from age ten to eighteen. Id. at 36-42. The court makes clear that gross negligenceis contextual. Therefore, the age of the child will beimportant.
While leaving a newborn unattended for six hoursis grossly negligent, leaving a sleeping sixteen-year old unattended may not be. Judges should not be concerned

that there does not seem to be a bright line age for child endangerment.
26. Id. at 35.

27. 1d.

28. Exec. Order No. 13,140, 64 Fed. Reg. 55,115 (Oct. 6, 1999).

29. See MCM, supra note 13, 1 100a.

30. 58 M.J. 450 (2003).

31. 535U.S. 234 (2002).

32. The Court granted certiorari and remanded for further consideration in light of the newly decided Ashcroft v. Free Speech Coalition. Id.

33. MCM, supra note 13, pt. 1V, 1 60(c)(4) (Crimes and offenses not capital (clause 3)).

34. 18 U.S.C. §§ 2251-60 (2000).
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record, the CAAF concluded that it was unclear whether the
accused pled guilty to the possession of virtual or actua child
pornography: “[1]n the absence of any discussion or focus in
the record before us regarding the ‘actual’ character of the
images, we cannot view Appellant’s plea of guilty to violations
of the CPPA as provident.”*

The court aso addressed whether the convictions could be
sustained as alesser-included clause 2 offense. The CAAF dis-
tinguished two prior cases, United Sates v. Augustine and
United Sates v. Sapp, noting that in these cases the military
judges had adiscussion with each accused about the servicedis-
crediting nature of his conduct.#* In O’ Connor, there was no
discussion between the judge and the accused about the service

discrediting nature of the accused’s conduct. Interestingly, the
accused stipulated to the service discrediting nature of his con-
duct, but the court found that insufficient given the new consti-
tutional dimension not involved in Augustine and Sapp.*

O’ Connor contains several lessons for practitioners.®® The
most obviousis that judges should not include the constitution-
ally objectionable language when defining “child pornogra-
phy” in instructions or during a providence inquiry.*# Judges
should make the record clear about which subsection of the def-
inition isinvolved in the case. Most cases seem to involve 18
U.S.C. 8 2256(8)(B),* and judges should make sure that the
record clearly states that only images containing actual minors
engaged in sexually explicit conduct are prohibited. Judges

35. O'Connor, 58 M.J. at 452-53. At thetime, 18 U.S.C. § 2256(8) defined child pornography as:

[A]ny visual depiction, including any photograph, film, video, picture, or computer or computer generated image or picture, whether made or
produced by electronic, mechanical, or other means, of sexually explicit conduct, where --

(A) the production of such visual depiction involves the use of a minor engaging in sexually explicit conduct; or

(B) such visual depictionis, or appears to be, of aminor engaging in sexually explicit conduct; or

(C) such visual depiction has been created, adapted, or modified to appear that an identifiable minor is engaging in sexually explicit con-

duct; or

(D) such visual depiction is advertised, promoted, presented, described, or distributed in such a manner that conveys the impression that
the material is or contains avisual depiction of aminor engaging in sexually explicit conduct.

Id. (emphasis added).

Judges should note that the Prosecutorial Remedies and Other Toolsto End the Exploitation of Children Today (PROTECT) Act of 2003 redefined child pornography
inlight of Free Speech Coalition. See Free Speech Coalition, 535 U.S. at 234. The PROTECT Act redefined child pornography as follows:

[A]ny visual depiction, including any photograph, film, video, picture, or computer or computer-generated image or picture, whether made or
produced by electronic, mechanical, or other means, of sexually explicit conduct, where—

(A) the production of such visua depiction involves the use of a minor engaging in sexually explicit conduct;

(B) such visual depiction isadigital image, computer image, or computer-generated image that is, or isindistinguishable from, that of a

minor engaging in sexually explicit conduct; or

(C) suchvisua depiction has been created, adapted, or modified to appear that an identifiable minor is engaging in sexually explicit con-

duct.

See Prosecutorial Remedies and Other Toolsto End the Exploitation of Children Today Act of 2003, Pub. L. No 108-21, 8 502, 117 Stat. 650, 678-79 (2003); see also

18 U.S.C. § 2256(8) (LEXIS 2004).

36. Free Speech Coalition, 535 U.S. at 234; see U.S. ConsT. amend. I.

37. O’'Connor, 58 M.J. at 452; see also Free Speech Coalition, 535 U.S. at 256-58.

38. O'Connor, 58 M.J. at 453.
39. Id.

40. |d. at 454.

41. The CAAF hasupheld convictionsfor child pornography offenses as alesser-included clause 2 offense. See United Statesv. Augustine, 53 M.J. 95 (2000); United

States v. Sapp, 53 M.J. 90 (2000).
42. O'Connor, 58 M.J. at 454.

43. Id.
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should be very careful about child pornography defined under
18 U.S.C. § 2256(8)(D).*¢ Eliminating the words “that con-
veys the impression” may not correct the constitutional defi-
ciency. In addition to the “actual” versus “virtual” distinction,
the Court was concerned that § 2256(8)(D) prohibits a porno-
graphic film that contains no children, just because someone
incorrectly marketed, described or sold it as a visual depiction
of children engaged in sexually explicit conduct.#” Once §
2256(8)(D) is corrected for both problems, it is difficult to dis-
tinguish it from § 2256(8)(B).* Finally, judges should discuss
the service discrediting nature of the conduct with the accused
during the providenceinquiry; astipulation may beinsufficient.
In cases involving images with actual children, possession or
recei pt would be service discrediting because such conduct vio-
latesthe law. It isnot clear that possession or receipt of images
with virtual children is service discrediting.*

In a similar case, United Sates v. Tynes® the ACCA
reviewed the child pornography instructions given to members
before Free Speech Coalition.’* As discussed above, the
Supreme Court struck down portions of the federal child por-
nography statute that criminalized visual depictions that
appeared to be minors or conveyed the impression of minors.>
The Court held that the unconstitutional provisions were sever-

able from the remaining provisions pertaining to images of
actual minors or “morphed” images of actual minors.>

In Tynes, the trial judge included the unconstitutional sub-
sectionswhen he defined child pornography. Healso instructed
the members, however, that to find the accused guilty, the gov-
ernment must prove that the accused knew or believed the per-
sons depicted were minors and that the persons depicted were
minors.®* Theissue addressed by the ACCA was the effect of
the erroneous instructions on the findings. The court explained
the test for harmless error in such a situation—"[i]s it clear
beyond a reasonable doubt that a rational jury would have
found the defendant guilty absent the error?’%® The court first
observed that the defense did not object to the instructions at
trial. To conclude that any error was harmless, the court then
relied on the instruction on the accused's knowledge or belief
described above, the “overwhelming” evidence that the depic-
tions were of real minors, and the absence of any evidence pre-
sented by the defense that the images were not of real
minors.® The ACCA upheld the conviction declaring that the
instructions, taken as a whole, “negated the possibility that the
members may have found that the minors depicted in the
images were ‘virtual’ rather than real minors.”%

44, See supranote 35. At a minimum, the italicized language in footnote 35 should be omitted for offenses committed before 30 April 2003, the effective date of
the PROTECT Act. For offenses committed after 30 April 2003, judges should use the new definition of child pornography contained in the PROTECT Act. See
Prosecutorial Remedies and Other Tools to End the Exploitation of Children Today Act of 2003, Pub. L. No 108-21, § 502, 117 Stat. 650, 678-79 (2003).

45, 18U.S.C. § 2256(8)(B) (2000).

46. 1d. § 2256(8)(D).

47. 1d. “Possession is acrime even when the possessor knows the movie was misabeled. The First Amendment requires amore precise restriction. For thisreason,
section 2256(8)(D) is substantially overbroad and in violation of the First Amendment.” Ashcroft v. Free Speech Coalition, 535 U.S. 234, 258 (2002); see U.S. ConsT.

amend. I; 18 U.S.C. § 2256(8)(D).

48. 18U.S.C. § 2256(8)(B), (D).

49. Compare United Statesv. O’ Connor, 58 M.J. 454-55 (2003), with United Statesv. Augustine, 53 M.J. 95 (2000), and United States v. Sapp, 53 M.J. 90 (2000).

Essential to our holding in Sapp was the recognition that the providence inquiry there demonstrated that the accused “clearly understood the
nature of the prohibited conduct.” Inthewake of Free Speech Coalition, the “virtual” or “actual” status of the images at issue has constitutional
significance. That constitutional significance may, in turn, bear on “the nature of the prohibited conduct”, i.e., its service-discrediting character

... . Accordingly, we do not address the question of whether, in the wake of Free Speech Coalition, the possession, receipt or distribution of
images of minors engaging in sexually explicit conduct (regardless of their statusas “actual” or “virtual”) can constitute conduct of a nature to
bring discredit upon the armed forces for purposes of clause 2 of Art