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.  DEPARTMENT OF THE ARMY
OFFICE OF THEJJUDGEVADVOCATE GENERAL
WAEHINGTON, DC 20310:2200

Tra o "j i
b REPLY TO
o ATTINTION OF e

DAJA-ZA Sy o a1 October 1988
~ MEMORANDUM FOR: ALL TRIAL DEFENSE SERVICE PERSONNEL
":SUBJECT. Tenth Anniversary’ Message

1. This year marks the tenth anniversary of the- founding of the
United States Army Trial Defense Service (TDS). Since 1978 TDS has
developed into a dynamic, flexible, and efficient organization
dedicated to providing top quality representation to service
members in any forum. It has clearly achieved -its goal of ensuring
that soldiers and commanders understand that the Army's defense

- counsel are independent of command contrcl and deserve the full
‘confidence of their clients. :

o 2.’ I extend my personal thanks and congratulations to all the

. attorneys and support personnel who have served and are serving in
"TDS. I am very proud of ‘the contributions that the attorneys and
support personnel of TDS have made to the Army.

' HUGH R.' OVERHOLT
~ Major General, USA
The Judge Advocate General
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Legality of the “Safe-Sex” Order to Soldlers Havmg AIDS

Ma]or Eugene R. M:lhzzer
Instructor, Criminal Law Division, TJAGSA

Introduction

A cornerstone of the Army s AIDSl pohcy is the re-
quirement for commanders to formally counsel soldiers
who test positive for the HIV antlbody 2 This counselling
includes an order to inform potentlal sexual partners of the
soldier’s diagnosed condition prior to engaging in intimate
sexual behavior and not to engage in unprotected sexual re-
lations.* The regulation provides that soldiers who willfully
disobey ‘this order may be considered for administrative or
disciplinary action. * ,

Manning. The judge dismissed a disobe:dience‘ cliarge
against the accused for violating the “safe-sex” order be-
cause it had an insufficient military nexus and was overly

~broad.” The military judge’s ruling was based primarily on

an application of United States v. Roach.® In Roach, the
Coast Guard Court of Military Review held that an order
not to consume alcoholic beverages was an unlawful order,
as it had an inadequate connection to a military duty justi-
fying its enforcement.® This article will s'peciﬁcally address

the applicability of Roach to the “safe-sex” order, as well as

The legality of such an order—the so-called “safe-sex” ' the lawfulness of the safe-sex order in general

order—has never been directly reviewed by the military ap-
pellate courts. Thus far, several service members have been
convicted by court-martial for violating the *“safe sex’” or-
der, but their cases have not yet been decided on appeal.®
In addition, commentators have generally concluded that
the order is lawful. ¢ . . . :

In September 1988, however, a mlhtary Judge reachcd a
contrary result in-the court-martial of Private E-1 David E.

United States V. Roaeb

Seaman Roach, a crewmember of the USCGC Dependa-
ble, had a history of alcohol abuse and.alcohol related
misconduct. '° In early 1985, he was counselled on at least
three occasions for returning to his ship.in an intoxicated
condition.!' He was later screened and recommended for
attendance at mandatory Alcohol Anonymous meetings. 12

! AIDS is the acronym for acquired immunodeficiency syndrome. A person with AIDS has the human immunodeficiency virus (HIV), which damages the
body s immune system. Each of us has innate or natural immunities. We also acquire immunities, some even before birth. A fundamental element of the
immune system is the T-lymphocytes, which multiply to combat infections. T-lymphocytes are divided into two groups: T-helper cells and T-suppressor
cells. T-helper cells assist mobilizing other T-lymphocytes and enhance the responsiveness of the immune system in fighting infections. T-suppressor cells
become important after the infection has been fought off, as they inhibit the activity of the T-lymphocytes and terminate the immune system’s response. In a
person with AIDS, the HIV has infected and damaged the T-helper cells, rendering the person immunoincompetent and thus susceptible to a variety of
opportunistic infections which can cause death. See generally Facts About AIDS, United States Public Health Service, Winter 1986 Public Information Re-
lease; Surgeon General’s Report on Acquired Immune Deficiency Syndrome, United States Public Health Service, Oct. 1986.

2 Army Reg. 600-110, Identification, Surveillance, and Administration of Personnel Infected with Human Immunodeficiency Virus (HIV), para. 2-17a (11
Mar. 1988) [hereinafter AR 600-110]. The presence of an HIV antibody indicates that the person has been exposed to AIDS. It does not mean that the
person has AIDS or will necessarily develop AIDS, nor does it mean that the person has developed an immunity to AIDS. Baruch, AIDS in the Courts: Tort
Liability for the Sexual Transmission of Acquired Immune Deficiency Syndrome, 22 Torts & Ins. L.J. 165, 167 (1987). Many researchers now believe, howev-
er, that nearly all infected persons will have progression of illness and develop AIDS. Capofari & Wells-Petry, The Commander’s Duties in Army’s AIDS
Policy, Army Magazine, Sep. 1988, at 11.

3 AR 600-110, para. 2-17c. The sample order is stated in the following terms: “You will verbally advise all prospective sexual partners of your diagnosed
condition before engaging in any sexual intercourse. You are also ordered to use condoms should you engage in sexual intercourse with a partner.” Id.,
figure 2-2. The soldier is also ordered not to donate blood, sperm, organs, or other tissues; and to notify health care workers of his diagnosed condition prior
to seeking or receiving treatment. Id. The other services require commanders to issue similar “safe-sex” orders. See MEMORANDUM FOR THE AIR
FORCE SURGEON GENERAL, Subject: Policy for Administering the Order to Follow Preventive Medicine Requirements to Individuals Infected With
the Human Immunodeficiency Virus (HIV) and to the Use of Laboratory Test Results, dated 8 July 1988, amending, SAF/RS Memorandum, Policy on the
Identification, Surveillance, and Administration of Personnel Infected with the Human Immunodeficiency Virus (HIV), dated 23 September 1987, enclosure
at 12; see also SECNAYV Instruction 5300.30A, Subject: Management of Human Immodeficiency Virus (HIV) Infection in the Navy and Marine Corps, dat-
ed 27 October 1987, at para. 13b(1)(a) (counselling required).

4 AR 600-110, para. 2-17c.

S For example, Sergeant Richard W. Sargeant was tried by general court-martial on 27 August, 5 and 9 October, and 2 December 1987 for, inter alia, two
specifications of disobeying the *safe-sex” order in violation of Uniform Code of Military Justice art. 90, 10 U.S.C. § 890 (Supp. IV 1986) [hereinafter
UCMJ]. He was sentenced to a dishonorable discharge, confinement for nine years, total forfeitures, and reduction to Private E-1. The convening authority
approved the sentence, but pursuant to a pretrial agreement, reduced the confinement to five months. This case is currently before the Army Court of Mili-
tary Review. The author is aware of at least one other Army case (United States v. Negron, tried at Fort Sam Houston in early 1988) and two Air Force
cases where the accused was convicted of disobedience of the *“safe-sex” order. Several other courts-martial convictions have been obtained for AIDS related
misconduct, including United States v. Stewart, ACMR 8702932 (A.C.M.R. 9 Sept. 1988) (unpub.) (aggravated assault where HIV was transmitted); United
States v. Manning, appeal pending before A.C.M.R. (aggravated assault); United States v. Morris, appeal not yet filed with A.CM.R. (violation of UCMJ
art. 134 by engaging in unprotected sex after medical counselling); and United States v. Johnson, appeal pending before A.F.C.M.R. (aggravated assault).
Interestingly, the military judge in Morris issued a “‘safe-sex” order as part of the accused’s sentence in that case.

6 See, e.g., Wells-Petry, Anatomy of an AIDS Case: Deadly Disease as an Aspect of Deadly Crime, The Army Lawyer, Jan. 1988, at 17, 19-20.

7 Transcript of United States v. Private E-1 David E. Manning, at 45-48.

826 M.J. 859 (C.G.C.M.R. 1988) (en banc), certificate for review filed, 27 M.J.
% Id. at 861-66.

1014 at 860-61.

N4 at 861.

12 1d. The trial record did not indicate whether Roach attended those meetings. Id.
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He was also placed on a supervised antabuse program. '* In
August 1985 Roach was arrested by civilian authorities in
connection with his consumption of alcohol. * He later was
absent without authority (AWOL) from 13-17 September

11985."% 'Upon his return, Roach accompanied the shipona -

patrol to Key West, Florida. 16 The commanding officer
(CO) administered nonjud1c1al pumshment for Roach’s

AWOL oﬂ'ense, but then suspended the restriction portion
of the punishment and allowed Roach to go on overnight
liberty off the ship.!” Before departing the vessel, the CO
ordered Roach not to consume any alcohol. '® Roach con-
sumed alcohol during the afternoon, and evening while on
liberty, contrary to the CO’s order.' He eventually re-
turned to the ship where he set fire to a pamt locker
contammg combustible materials. 2 ‘

'Roach was charged in part, with disobedience of an or-

der by a superior commissioned officer “not to consume

alcoholic beverages,” in violation of artlclek 90, UCMJ. 2

He was convicted pursuant to pleas of this offense, and the

findings and sentence were later approved.

The Court of Coast Guard Military Review reversed, be-
ing ‘“‘unable to find an adequate connection to a military
duty to justify our enforcement of the order.” % The court
determined that the order did not serve any recognized mil-
itary purpose,? but was instead issued for. the paternalistic
purpose of protecting the accused.?’..Moreover, the court
was troubled by the commander’s failure to follow estab-
lished procedures. for assisting personnel toward
rehabilitation who have alcohol related problems. ?¢ Indeed,
the court found that Roach’s disobedience, given the cir-

cumstances, was foreseeable as the commanding officer had
.subjected him to an irresistible temptation to drink.?” The

B

.court concluded tpat “the use of a direct order not to drink
-alcohol is an unjust and unreasonable mechanism.to

achieve the commanding officers’s goals in circumstances

.such as these where patently legal and decidedly more effec-
‘tive'methods were available to the commanding officer and

were spemﬁcally rejected.” 28

Applying Roach to the Safe Sex Order

~ The lawfulness of virtually any order can be ascertained
by examining four prerequisites: 1) the order must relate to
a military duty;® 2) the source of the order (e.g., the issu-
ing individual) must have authority to issue the order;* 3)
the order must be directed specifically to a subordinate; *'
and 4) the order must be an understandable, specific man-

“date to do or not to do a specific act. > The Army’s detailed
~and spec1ﬁc regulatory requirements and guidance pertain-

ing to the “safe-sex” order® should all but eliminate any
legal issues pertaining to the second, third, and fourth

-"prerequisites.

As to the remaining issue—the requirement for a military
nexus—the military judge in Manning found the “safe-sex”
order legally deficient based on Roach. Upon close exami-
nation, however, Roach is distinguishable in several
important respects. 3

First, the “safe-sex” order in Manning, as in all such
cases, was given to protect people who might become inti-
mate with him from contracting a fatal disease. Unlike the
order not to consume alcohol in Roach, therefore, the “safe-
sex” order was clearly not issued for a purely patemalistic
purpose. Quite to the contrary, the order was given to pro-
tect persons other than the recipient from harm and,
indeed, death.

14 1d, Roach assaulted a police officer during this incident. Id. He was subsequently advised that his misconduct violated his Alcohol Abuse Aftercare Plan,
that it was considered his second *alcohol incident,” and that he was not “making a sincere effort to overcome . . . [his] alcohol abuse problem.” Because of
all these reasons, Roach was told he was being recommended for d1scharge Id

135 1d. Roach returned to the shlp following a telephone conversatlon between his commanding officer and his father. Id. at 861-63. The CO apparently as-
sured Roach’s father that if his son returned he would recelve only a captain’s mast, would not go on another patrol, and would receive an immediate
psychiatric evaluation. Id. at 863.

» 1614 at 861. The command antlclpated that a message authonzmg Roach’s discharge would be received dunng the patrol. Id.

17 Id.
187

. ¥4 o o

Wpg oo e T
2 1d. at 860. : ' ‘
Ry

214, at 864.

- 2414, at 865 (quoting Manual for Courts- Martial, United States, 1984, Part IV, para. 14c(2)(a)(iii) (hereinafter MCM -1984)).

25 Roach, 26 MLJ. at 865 (quoting United States v. Wilson, 30 C;M.R. 165, 166 (C.M.A. 1961).
26 Roach, 26 M.J. at 865, refernng to The Personnel Manual, COMD-TINST M1000.6.

27 Roach, 26 M.Y. at 865.

28 Id. These methods were the procedures set forth in The Personnel Manual and not allowing Roach to go on shore. Id,
2 See generally MCM, 1984, Part IV, para 14c(2)(iii).

. 3 See MCM, 1984, Part 1V, para. 14c¢(2)(a)(ii). If the order is issued by a superior commissioned officer or noncommissioned officer, the recipient must have
actual knowledge of the issuer’s status. See United States v. Oisten, 33 C. M.R. 188 (C M.A. 1963) MCM, 1984, Part lV para. 14c(2)(e).

31 See MCM, 1984, Part IV, para. 14c(2)(b).

3 See id., Part IV, paras. 14c(2)(c) and (d). Compare United States v. Warren, 13 M.J. 160 (C. M A. 1982) (order to “settle down” was not a positive com-
mand), with United States v. Mitchell, 20 C.M.R. 295 (C.M.A. 1955) (order to “leave out of the orderly room™ was a positive command). If charged under
UCM]J art. 90, willful disobedience is required for guilt. See MCM 1984 Part IV, para. 14c(2)(f); United States v. Young, 40 C.M.R. 36 (C M.A. 1969);
United States v. Ferenczx, 27 CM.R. 77 (CM. A 1958)."

M See supra note 3.

M For purposes of this article, the author ‘will assume that Roach was correctly decided.
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Second, the commander in Manning did not expose the
accused to an irresistible temptation to violate the order, as
did the commander in Roach, according to ‘the Coast

Guard Court of Military Review. In fact, a virtual medical

quarantine would have to be imposed in the case of HIV-
positive soldiers, such as Manning, to avoid the: presumed
temptation to violate the commander’s order. Although
such drastic measures would probably ensure compliance
(as would the shipboard restriction of the accused in

~ Roach), they would be both overbroad 3 and contrary to
regulation. %

Third, while the order in Roach created an absolute pro-
hibition against engaging in ctertain activity, the more
" limited order in Manning merely imposed reasonable condi-
tions upon an activity. Issues concerning the limited scope
of orders which intrude upon personal and private matters
‘will be discussed in greater detail in the following section. ¥

Finally, the “safe-sex” order in Manning was issued pur-
suant to a regulatory requirement. Thus, the order was not,
as in Roach, a commander’s ad hoc method for addressmg a

_problem whlch was contrary to a service pohcy

" Of course, the latter basis for distinguishing Roach begs
the question of whether the Army’s regulatory requirement
to give the “safe-sex” order. is itself lawful. Although cer-
tainly subject to debate, the better argument is that the
order has a sufficient military nexus without being unneces-
sarily intrusive and is, therefore, lawful This argument will
be developed next. ,

Military Nexus of the “Safe Sex” Order

The Manual for Courts-Mart1a1 defines the relatlonshxp
of an order to military duty in the following terms:

(iii) Relationship to military duty. The order must re- =
late to military duty, which includes all activities
reasonably necessary to accomplish a military mission,

. -or safeguard or promote the morale, discipline, and
usefulness of members of a command and directly con- °
nected with the maintenance of good order in the
'service. The order may not, without such a valid mili-
‘tary purpose, interfere with private rights or personal
affairs. However, the dictates of a person’s conscience,

_religion, or personal philosophy cannot justify or ex-
cuse the disobedience of an otherwise lawful order.
Disobedience of an order which has for.its sole object
the attainment of some private end, or which is given

. the sole purpose of increasing the penalty-for an of-.
fense which it is expected the accused may commlt is
not pumshable under this article.?® . ; :

Applylng the Manual standard ‘the “safe- sex" order has

‘aclear’ mrhtary nexus, at least where the soldier’s potentlal
“séxual partners are other service members. Indeed; few ac-

tivities could conceivably have as detrimental an impact on

mission accomplishment, morale, good order, and dlsc1p1me

as would the spread of AIDS within a military organiza-
tion. 3 The likely adverse impact on morale would remain
nearly as great, even where the disease was not transmitted,
when the uninformed and unprotected sexual partners later
learn of the soldxer s dragnosed condmon

A comparably strong mlhtary nexus 1is found where the
victims are civilians, provided they are family members of a

‘'soldier or Department of Defense (DOD) civilian emp]oy-

ees. The adverse impact upon morale, good order, ‘and
discipline would be predictable and significant. Moreover,
the governmental interest of avoiding the spread of AIDS
to health-care beneficiaries and civilian workers is both ob-
vious and reasonable. :

“The toughest case for showmg a suﬂic:ent mlhtary nexus
mvolves victims who are civilians not directly tied to the
mxlltary—so-called “unaffiliated” civilians. One argument

- in'support. of finding an adequate military nexus is that any

transmission of the disease, including to “unaffiliated” civil-
ians, increases the chances of further transmission among

 soldiers, their family members, and DOD employees. In es-
‘sence, this argument says that because an “unaffiliated”

civilian can act as a conduit for the spread of the disease

- among soldiers or other “affiliated” people, a sufficient mili-

tary nexus exists to require soldiers to warn these people
and to use condoms before engaging in sexual relations with
them. 4

" This- argument says too much. Any projected transmis-

 sion back to the post via a civilian is certainly hypothetical

and, at best, attenuated. Serious issues as to causation gen-
erally, and intervening cause in partlcular, could also be
raised. “* Such a broad theory of liability would also expand
the concept of military duty to include a whole range of ac-
tivities generally thought to be outside the scope of its
limits.

The better argument in support of finding an adequate
military nexus where “unaffiliated” civilians are involved is
far more direct. This argument provides that a soldier’s
conduct in engaging in unwarned and unprotected sex in

33 See Wells-Petry. supra note 6 at 19.-But cf. Judd :v. Packard, 669 F.Supp. 741 (D. Md. 1987) (inmate not denied any constitutional rights due to his
placement in state pnson hospital isolation unit while being tested for AIDS); Powell v. Oklahoma, 647 F.Supp. 968 (N.D. Okla. 1987) (prison ofﬁcnals justi-
fied in segregating prisoner who tested positive for HIV).

36 See Army Reg. 600-20, Army Command Policy, para. 5-4b(3) and (4) (11 Mar. I988) Addmonally. the restriction in Roach was lmposed as pumshment
for earlier misconduct. No similar basis for restriction is available merely because a soldier tests posmve for the HIV antibody.

3 See infra notes 64—65 and accompanying text.
38 MCM, 1984, Part 1V, para 14c(2)(a)ii).

3 See Wells-Petry. supra note 6, at 19-20. In this regard; an order based on health concerns w:tlun a military community has been upheld agamst a claim
that it contravened personal religious convictions. United States v. Chadwell, 36 C.M.R.'741 (N.B.R. 1965) (refusal to obey order to recelve moculatlons),
see generally Umted States v. Wheeler, 30 CM.R. 387 (C.M.A. 1961).

4 cf. United States v. Trottler. 9 M J. 337, 349-50 (C M.A. 1980) (off- post drug commerce is semee eonnected because of i its potentml detnmental eﬂ'ect on
the mstal]atlon)

' 41 The defense of mtervenmg cause has three elements: ) the i injury or death resulted from an mdependent. mtervemng cause; (2) the accused dld not par
ticipate in the intervening cause; and (3) the mtervemng cause was not foreseeable. See generally Dep't of Army, Pam 27-9, Military Judges’ Benchbook,
paras. 3-88, 3-154, and 54 n.2. Accordingly, an issue as to foreseeability of further transmission may be raised in connection with this asserted basis for
establishing & military nexus, See generally United States v. Varraso, 21 M.J. 129 (C.M.A. 1985); United States v. Gomez, 15 M.J. 594 (A.C.M.R. 1983).
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the civilian community, after having been advised of the
consequences, is so extremely service discrediting that it
can serve as the proper basis for a preventive order. The
courts and boards have found, for example, that mtentlon-
ally failing to pay a civilian a just debt*? and. publlc
drunkenness #* -constitute service dlscredltmg condudt. Wlth
regard to sexually related. activities,. pubhc cohabitation 'in
the civilian' community “ and cross-dressmg 4 have like-
wise been determined to be'service discrediting.* Given
these precedents, the conclusion is apparent that knowmg]y
exposing civilians to a fatal disease’ by failing to take rea-
sonable precautions is likewise service, discrediting and
may, therefore, establish the requisite mllltary nexus for a
lawful order. 4"

Even if the “safe-sex” order is determmed to be over-
broad as applied to certain civilians, this would not cause
the order to be unenforceable in cases where a clear mili-
tary nexus is established, i.e., soldier-to-soldier contact, 4
Certainly a soldier could not complain that he lacked fair
notice regarding the legality of his conduct, ¥ “as the various
counselling sessions and the commanding officer’s order

order intrudes impermissibly upon constitutionally protect-
ed -areas in some cases, this would not invalidate the order
when apphed in circumstances clearly lackmg in. those
protectlons

©‘That the “safe-sex” order might interfere wnth pnvate
nghts or personal affairs would not render it unlawful, pro-
vided that a *‘valid military purpose” supports the order. ¥
For example, the order to remove a bracelet > and a regula-
tion prohibiting loans between subordinates and superiors >
have been upheld as lawful even though they concern pri-
vate rights or personal affairs.

‘More directly to the point, certain sexual actlvmes on the
part of soldiers can be regulated or even prohibited out-
right. Under some circumstances, consensual heterosexual
sodomy * and consensual indecent acts, % for example, are
prohibited under military law. Fraternization* and sexual
relations between cadre members and trainees are like-
wise prohibited. Military law also ‘proscribes adultery; >
and fornication, if not strictly private, is also deemed to be
criminal. ¥ Sexual acts with a human corpse® and a chick-

would provide such notice. Similarly, even if the “safe-sex” en¢' are likewise offenses under military law. Even

42 United States v. Kirksey, 20 C.M.R. 272 (C.M.A. 1955).

43 United States v. McMurtry, 1 CM.R. 715 (A.F.BR. 1951).
4 United States v. Leach, 22 CM.R. 178 (CM.A. 1956).
4 United States v. Davis, 26 M.J. 445 (C.M.A. 1988).

46 The gravamen of a clause 2, article 134 violation is the resultmg impact of the accused’s conduct upon the armed forces. Although the accused’s misconi-
duct must, therefore, be knowing and not negligent, a specific intent to bring the service into discredit is not required. United States v. Armstrong, 11 M.J.
740, 741 (A.CM.R. 1981).

47 See generally United States v. Mllldcbrandt 25 C.M.R. 139, 142 (C M.A. 1958). Assuming the underlymg conduct is service discrediting, it could serve as
a basis for a violation of UCMJ art. 134 clause 2. See MCM; 1984, Part IV, para. 60c(3). If this is true, an argument could be made that an order not to
engage in “unsafe sex”’-—in other words, an otder to'obey the law—is unenforceable, either because of the ultimate offenses doctrine, United States v. Land-
wehr, 18 M.J, 355 (C.M.A. 1984), or because the order lacks content (i.e., is merely an order to obey the law). See United States v. Bratcher, 39 CM.R. 125
(C.M.A. 1969); United States v. Beattie, 17 M.J. 537 (A.C.M.R. 1983). The ultimate offense doctrine would not apply, however, as the order would be given
to obtain compliance rather than to enhance punishment. See Landwehr, 18 M.J. 355 (C.M.A.. 1984); United States v. Petterson, 17 M.J. 69 (C.M.A. 1983).
As to the issue of content of the order, separately charging disobedience should, in fairness, be allowed at least until the appellate courts decide whether
“unsafe sex” by an HIV-positive soldier violates the law as a distinct, substantive offense under another theory, such as assault. Compare United States v.
Stewart, ACMR 8702932 (A.CM.R. 9 September 1988) (unpub.) (aggravated assault conviction affirmed where the disease is transmitted), with United
States v. Morris, appeal not yet filed with A.C.M.R. (military judge dismissed the assault charge because no evidence of transmission of the disease was
shown). See generally Wells-Petry, supra note 6, at 20-26, for a discussion of other offenses which may be violated by AIDS related misconduct.

8 See generally Parker v. Levy, 417 U.S. 733, 752-57 (1974).
49 See id.; see also United States v. Johanns, 20 M.J. 155 (C.M.A. 1985); United States v. Kick, 7 M.J. 82 (C.M.A. 1979); United States v. Lowery, 21 M.J.

998, 1000 n.2 (A.C.M.R. 1986) (even absent codification in the 1984 Manual, the accused was on notice that his sexual conduct with enlisted soldiers consti-
tuted a crime), aff’d, 24 M.J. 347 (C.M.A. 1987) (summary dlsposmon)

50 For example, an attempt to extend the “safe-sex” order to the marital relationship may intrude lmpenmssxbly upon constitutionally protected areas. See
Griswold v. Connecticut, 381 U.S. 479 (1965); see also United States v. Scoby, § M.J. 160, 165-66 (C.M.A. 1978). But see Doe v. Coughlin, 71 N.Y.2d 48,
518 N.E.2d 536, 523 N.Y.2d. 782 (N.Y. App. 1987) (some heterosexual marital contacts might be constitutionally limited to avoid transmission of AIDS);
Doe v. Commissioner, 509 N.Y.S.2d 209, 125 A.D.2d-783, 55 U.S.L.W. 2400 (1986) (policy of not allowing an inmate with AIDS to have conjugal visits
with wife was rational and enforceable given the risk of transmission and the dire consequences attendant to disease control and operational exigencies).
Such a limitation, however, would not render the “safe-sex” order unenforceable when applied to other relationships. See Bowers v. Hardwick, 92 L.Ed.2d
140 146-47 (1986) (state may prohibit consensual sodomy among homosexuals as the marital relationship or other protected interests or rights are not in-
volved); see also Scoby, 5 M.J. at 165-66. The “safe-sex” order required by the Army regulation does not extend to the marital relationship. AR 600-1 10
para. 2-17c.

SIMCM, 1984, Part 1V, para 14c(2)(a)iii); see Chadwell, 36 C.M.R. 741 (N.B.R. 1965).
2United States v. Wartsbaugh, 45 C.M.R. 309 (C.M.A. 1970): see also Goldman v. Wemberger, 106 S. Ct. 1310 (1936)
33 United States v. McClain, 10 M.J. 271 (C.M.A. 1981). :

34UCMIJ ant. 125; see United States v. Scoby, 5 M.J. 160 (C.M.A. 1978) lndeed the Supreme Court has expmly determined that homosexual sodomy is
not a constitutionally protected activity. Bowers v. Hardwick, 92 L.Ed.2d 140 (1986).

53 United States v. Woodard, 23 M.J. 514 (A.F.C.M.R. 1986), set aside on other grounds. 24 M.J. 514 (A.F.CM.R. 1987).
36 United States v. Moultak, 24 M.J. 316 (C.M.A. 1987).

57 United States v. Lowery, 21 M.J. 998 (A.C.M.R. 1986), aff'd, 24 M.J. 347 (CM.A. 1987) (summary disposition); United States v. Adams, 19 M.J. 996
(A.C.M.R. 1985).

38 United States v. Hickson, 22 M.J. 146 (C. M. A. 1986), Unlted States v. Maxwell, 12 M.J. 229 (C.M.A. 1986).
9 Hickson, 22 M.J. at 150.

% United States v. Mabie, 24 M.J. 711 (A C.MR. 1987)

6! United States ¥. Sanchez, 29 C.M.R. 32 (C.M.A. 1960).
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cohabitation in the civilian community62 an’d cross-dress-
ing® can be:punished:under the UCM). -

‘When the command intrudes upon the sexual activities of

a soldier, however, the intrusion should be as limited as
possible while serving the military purpose. This_is simply

another way of stating the requirement that orders serve a .

military purpose, % as the unnecessarily broad and intrusive
aspects of an order would lack a sufficient military nexus. -

Tested against this standard, the required “safe-sex” or-~

der is as limited as possible while fully achieving its military

purpose. Soldiers are not quarantined, nor are they prohib-

ited from engaging in sexual intercourse. ¢ They are instead
simply required to ensure that potential sexual partners are
protected and informed. Merely because the number of

willing partners may be diminished does not mean that the.
order is unnecessarily .intrusive. The prohibition against

adultery, carnal knowledge, and fraternization, for example,

reduce the pool of potential sexual partners without, bemg;,

overbroad or otherwise unenforceable. -,

Fmally, the “safe-sex” order comports ‘with the recom-"
mendations of the President’s Commission on the HIV-

Epidemic. The commission recommended, in part:

Adoption by the states of a criminal statute—directed
to those HIV-infected individuals who know of their
status and engage in behaviors which they know are,
according to scientific research, likely to result in
transmission of HIV-—clearly ‘setting forth those spe-
‘cific behaviors subject to criminal sanctions. ‘With
regard to sexual transmission, the statute should im-
“'pose on HIV-infected individuals who know ‘of their
status Spectﬁc aﬂirmatlve dutm to disclose their condi-
tion to sexual partmers, to obtain their partner’s
knowing consent, and to use precautions,; punishing
‘only for-failure to’ comply thh these afﬁrmatlve" ‘
: duttes 8 : '

6 Umted States v. Leach 22 C. M R. 178 (CM.A. 1956)
6 Umted States v. Davis, 26 M.J. 445 (C.M.A. 1988).
64 MCM, 1984, Part 1V, para. 14c(2)(a)iii).

In summary, the “safe-sex” order has an obvious military..
nexus when ‘the soldier’s potential ‘sexual partner‘is a ser-
vice member, family member, or civilian eémployee. An -

arguable nexus is present even for “‘unaffiliated” civilians,”

given the severely servrce dtscredltmg lmpact of unwarned -
and unprotected sex in the civilian commumty under such
circumstances. Even if the order lacks a sufficient mx]ttary,. .

nexus in some cases, it is sufficiently definite and related to

a military purpose to support its lawfulness in most circum- ;

stances. Because the order is narrowly drawn to achieve its

military purpose without unnecessarily intruding into pn-u

vate areas of conduct, it is not rendered unlawful because it

modifies sexual behavior. The “safe-sex” order, in short, is

a lawful nuhtary order.

Conclusron

As recent events demonstrate, the lega]xty of the "safe-
sex” order is not settled. Persuasrve arguments agatnst the
lawfulness of the order can surely be made in certain cases. .

More sweeping arguments against the legality of all such-
“safe-sex” orders will no doubt also be advanced. Despite.
all of these contentions, the “safe-sex” order would consti-
tute a lawful military order in most circumstances. Until
the appellate courts authontatlvely decide this issue, how-
ever, the legality of the “safe-sex” order w111 surely remain

-a sub_]ect of academic controversy and adversarral,‘

contentlon i : L

Editor’s note—As this article went to p_rint.' }the Air' Force
Court of Military Review decided the case of United States -

V. Womack ACM 26660 (A.F.C.M.R. 27 Oct. 1988) (en
.banc).'In Womack, the court “affirmed the accused’s conv:c-f

tion for violating a “‘safe-sex” order from his commander by

engaging in unwarned and unprotected homosexual sodomy.’

~

65 Compare the limited “safe-sex” order in Manning to the absolute prolubltlon agamst dnnkmg alcohol in Roach.

66 Report of the President’s Commission on the Human Immunodeficiency Virus Eprdemlc, 24 June 1988, at 9-46. Consxstent with these reeommendatlons
‘In 1987 alone, 29 bitls contammg criminal sanctions specifically dealing with AIDS were introduced ‘in state’ legislatures. Five states have: enacted
statutes which ‘criminalize certain behavior by individuals who have tested posmve for Human Immunodeﬁclency Virus (HIV), the Virus which causes

"AIDS—as well as those who have AIDS or AIDS-Related Complex (ARC),’

M. Schechter, AIDS: How the Disease Is Being Criminalized, American Bar Association Cnmtnal Justtce, ‘Section of Criminal Justice 6, 7 (Fall 1988, vol 3
no. 3).(citing Draft Report of the Amencan Bar Assocmtion Sectron of Criminal Justice Ad Hoc Commrttee on AIDS and the Cnmmal Iustlee System

March 1988, p 59).

Common Sense and Artlcle 9 A Umform Approach to Automoblle Repossessrons - )

Captam DarryllK Jones : S I LR
"* Office of thé Staff Judge Advocate, Fort Campbell Kentucky g

Introductlon _

At best, automobile repossessron cases are vexing irri-
tants for legal assistance attorneys. They are particularly
frustrating given the circumstances in which they typically

o1

LA

arise. Often, the clients are facing extreme financial difficul-:

“ties. Although the clients may have suspected that

repossession was likely for quite some time, they may nev-
ertheless have delayed seeking an attorney’s assistance in
hopes that the inevitable would never occur, They may
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even have delayed secking legal help until after the repos~ i
session. The longer the-clients wait before seeking:

assistance, the more they limit their options and the attor-
ney’s ability to obtain relief. :

Clients who seek legal assistance earlier in the reposses-i
sion process preserve their options, which may include

preventing the repossession altogether, allowing the client
an opportunity to reclaim the vehicle after repossession, or
limiting the client’s liability to the loss of the vehicle itself.
Many of the actions considered by the attorney will be
based on the provisions in Article 9 of the Uniform Com-
mercial Code (U.C.C. or the Code).' This article begins
with a discussion of steps that may be taken to eliminate
the need to resort to the U.C.C. Because these steps will not

always be successful, the article also examines the protec- .

tive provisions of the- U.C.C. and how they have been
interpreted and applied by various courts. ? ,

Preventmg Repossessnon

The most typical causes of automobile repossession are
debtor ignorance and procrastination. When debtors fail to
seek legal assistance because they are unaware of their
rights with respect to secured transactions or.because they

believe that nothing can be done to prevent the reposses- .
sion, the attorney will indeed be able to do little following .
the repossession Hence, the attorney’s first step in prevent-

ing repossessron is to educate potentlal clients so they will
seek help.? v

If the legal education campaign has been effective, the at-
torneys should see their clients well before repossession.

occurs. At the initial meeting, the attorneys should gather

the information necessary to formulate their strategy, deter-.
mine how ‘many months the clients are behind in their’

payments, and consider what actions the creditors have al-
ready taken. It is also important to-obtain copies of

purchase and finance contracts, payment booklets, checking 5
and savings account statements, leave and earnings state-*

ments, and summaries of the clients’ monthly expenses. The
attorney should inquire into the clients’ payment histories

and determine whether the creditors have previously.
threatened repossession. If time permits, attorneys should

obtain their clients’ credit reports.*

" Attorneys must also direct some attention to the vehicles.

They should determine the mechanical condition of the*

cars, as well as the retail and wholesale values of the cars.
The clients should be encouraged to keep the cars clean and
mechamcally sound, if possible, to protect the resale values
in case the clients are forced to sell the cars.

All of this information is essential in determining strate-
gy and predicting the likelihood of success. For example,

the prospect of obtaining alternative financing may be dis- "~
counted if the clients have grossly abused their previous

credit privileges. Conversely, if the attorney determines that
the delinquency is due merely to a temporary cashflow

problem, it may be prudent to dedicate substantial time to

negotiatihg with the creditors. Because time is always of the .

essence, it is important that the attorneys become complete-
ly familiar with the circumstances before devoting thelr
attentlon to one approach or the other v

The ﬁrst. often overlooked, approach is sunply contactmg
the creditor and requesting an extension. To be successful, .

attorneys must satisfy the creditors that their clients are
credit-worthy and can cure the delinquency within a rea-

sonable period. Otherwise responsible payment histories
and good-credit ratmgs will assist in both respects. Exten-
sions, which: are mexpensrve and painless, should never be"
overlooked. :

Often, obtaining an extenéion is simply a matter of show-

ing the creditor that an extension is in the creditor’s best

interest. Perhaps the delinquency is due to an unexpected,
nonrecurring expense. In this case, it would be foolish for,
the creditor to repossess the car and further jeopardize their
ability to collect on the loan. If, however, the client’s delin-
quency is. the result of a long term overextension of
finances, it is unlikely that the client’s financial situation
will improve within a short period of time. Under these cir-

1

cumstances, the attorney might assist the client in
developing a written plan that shows how the client propos-

es to cure the delinquency. A written proposal is often more

effective than verbal assurances, because it shows that the |

client has given serious consideration to the problem. Even
a plan that'stretches over six months or more may provide
the creditor with a greater return than if the creditor repos-
sessed and resold the car. Upon resale; the creditor may not
receive the full amount of the outstanding debt, and it will
be difficult to collect the deficiency because of the client’s

poor financial situation. Thus, an extension may be in the

creditor’s best interest even though the client’s financial po-
sition seems hopeless. .

A second, less ‘desirable optlon involves assxstmg the cli-
ent in refinancing through the original or another creditor
with the goal of achlevmg lower payments. The attorney’s
role in this process is essentially an advisory one. The attor-
ney should discourage the client from using an easily
obtainable; high interest loan; such loans invariably worsen -
the client’s financial situation. Even the more competmve
loans should be avoided, if possible, as they often increase
the client’s long term debt by combirning lower periodic
payments with higher interest rates or longer loan terms.
Even under these circumstances, however, refinancing may
be preferable to repossession, and should ‘be considered.

" A final approach involves selling the car to a third party"

and obtaining & release from the creditor. Here, too, the at-
torney’s participation will be limited. Although the attorney
may give the client a few practical tips to increase the prob-

kablhty of selling the car, the attomey s main concern will be

ensuring that the creditor nges the client a written release
and not just an acquiescence in a third party’s assumption

_of the debt. The attornéy may even draft a release for the
. creditor’s signature. Of course, without evidence of the re-

lease, selling the car may be no solution at all. Although

1 Uniform Commercial Code (9th ed. 1978) [hereinafter U.C.C.]. The U.C.C. has been adoptedlin all states except Loulslana J. White Iand R. Summers,

Uniform Commercial Code 1 (2d ed. 1980).

trends.

2Rather than concentrate on a single jurisdiction, this article will delmeate general rules. Specllic cases are discussed in order to identify and cxempllfy

3 On most military installations there are media available for this purpose. The newspaper, daily bulletms, and information papers are excellent resources. :

“See 15 US.C. § 1681g (1982).
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selling the car and obtaining the release may seem simple

enough, -this approach can create additional problems, be- -

cause a client who sells his only vehicle must find
transportation. Obviously, collateral consequences such ‘as
this must be considered when adoptmg a given course of
actlon

Post-Repossessron ,
" Sometimes, desplte the attorney s best eﬂ'orts or because

of client procrastination or ignorance, the creditor will re--

possess the client’s car. It may then appear that the damage
is complete and there is no remaining need for an attorney.
On the contrary, it is at this point.that the client most
needs legal counsel. The U.C. C. contemplates as much:

In the area of rights after default, our legal system has
traditionally looked with suspicion on agreements:
designed to cut down the debtor’s rights and free the
“secured party of his duties. . . . The default situation
offers great scope for overreaching; the suspicious atti-
tude of the courts has been grounded in common
sense, * -

Because the chent is very vul.nerable after repossessron, the
attorney’s efforts on the client’s behalf are critical at. this
stage. The attorney must alert the client that the bank may

sell the automobile for whatever price is easily ‘obtained,

and that this price may not be sufficient to extinguish the
client’s debt.¢ If this occurs, the bank may attempt to ob-
tain a judgment against the client for the deficiency.? Once
the judgment is granted, the client will have little recourse,
having already lost the car and whatever equity may have

accrued. The client’s credit rating will have been damaged, -

and there will be an-outstanding judgment against him.

. The attorney’s active participation ina post-repoSsession
case can prevent the above scenario from occurring, Article
9 of the U.C.C. may provide the attorney not only with the
tools, but with the remedies as well. It establishes procedur-
al protections designed to ensure that the debtor is treated
fairly and is not saddled with an unjust deficiency judg-
.ment, The courts have also fashioned a forfeiture penalty to
be used-in case the creditor fails in its obligation to treat the
client fairly. Skillful use of both the procedural protections
and- the available remedy may protect the client from fur-
ther damage. e

“Two lmportant protectlons estabhshed by the Code are
the right to receive notice prior to sale of the collateral and
the requirement that any sale of the collateral be conducted

in a commercially reasonable manner.® It is important that -

3U.C.C. §9-501 (Comment 4) (9th ed 1978).

these protections be enforced. Insrstmg on strict compliance
will either ensure that the collateral'is not sold for a grossly
inadequate price or, as discussed Jater, prevent the creditor
from asserting a large deﬁclency judgment against the debt-
or. The rights to receive notice prior to sale and to a
commercrally reasonable sale of the collateral are estab-
lished in § 9-504(a): ' ‘

Disposition of the collateral may be by public or pri-
vate proceedings and may be made by way of one or
more contracts. Sale or other disposition may be as a
unit or in parcels and at any time and place and on -
any terms but every aspect of the disposition including
the method, manner, time, place, and terms must be
commercially reasonable. Unless' collateral is perisha- -
ble or threatens to decline speedily in value or is of a
type customarily sold on a recognized market, reasona- -
ble notification of the time and place of any public sale
or reasonable notification of the time after which any
private sale or other intended disposition is to be made.

. shall be sent by the secured party to the debtor, if he
has not signed after default a statement renouncing or -
modifying his right to notification of sale.® :

Note that §9—504(3) establishes two exceptlons to the
debtor’s right to receive notice prior to sale.or other dispo-
sition. The first is of no concern in automobile possession
cases because an automobile is not- perishable and does not
speedily decline in value.- The second exception, which ap-
plies only when there is a recognized market for the
collateral, is equally inapplicable given the case law. It is
settled that there exists no “recognized market” for used
automobiles. ' Generally, a recognized market is one in

‘which the pnce of goods does not depend on individual dif-

ferences and is essentially nonnegotiable. !! In contrast, the
price of a used car will depend on several factors, mcludmg ‘
“make, style, horsepower, age, and condition.” !> Thus, nei-
ther of the exceptlons to the notice requirement apply in
automobile repossession cases. . :

The requirement that notice be reasonable has provided
the impetus for much litigation. The dispute most often
arises when the debtor has not actually received notice, al--
though the creditors may have made some attempt at actual
notification. The Code does not define “reasonable” notifi-
cation, although the comments to § 9-504 provide some
insight: N :

“Reasonable notlﬁcatron” is not defined in this Article;
at a minimum it must be sent in such time that persons
entitled to receive it will have sufficient time to take

6 One study indicates that the average resale pnoe of repossessed cars is only 52% of the retail value See J W]nte and R. Summers, supra note 1, at 26—9

7 The credltor has the nght to apply the proceeds of sale to the followmg

(8) The reasonable expenses of retaking, holding, preparing for sale or lease, selling, leasing and the like and to the extent provrded for in the agree-
" . ment and not prohibited by law, the reasonable attorney’s fees and legal expenses incurred by the secured party

(b) the satisfaction of indebtedness secured by the security interest under which the disposition is made; o :
(c) the satisfaction of indebtedness secured by any subordinate security mterest in the collateral if written notification of demand therefore is recewed

before distribution of the proceeds is completed.

U.C.C. §9-504(1) (1978) The debtor is liable for any deﬁclency U.CC. § 9—504 (1978)

SU.C.C. § 9-504(3) (1978).

Id, : .

10S¢e J. White and R. Summers. supra note l at 26—10
‘zNelson v. Monarch, 452 $.W.2d 375, 377 (Ky.-Ct. App. 1970).
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_appropriate steps to protect their interests by taking
part in the sale or other disposition if they so desire.!3.
Significantly, there is no provision guaranteemg that the

debtor actually. receive notice. The Code simply requires

- that ‘notice be “sent.” “Sending” notification requires only

that the creditor dispatch the notice in a manner that rea-
sonably ensures receipt, such as depositing ‘a properly
stamped and addressed letter in the. mail "

There are, nevertheless, cu'cumstances under which a
court sympathetic to the debtor may view the failure of ac-
tual receipt as important. In Mallicoat v. Volunteer Finanice
& Loan Corp., " the creditor repossessed an automobile and
sent notice by registered mail of its intent to sell the vehicle.
When the letter was returnied unclaimed, the creditor pro-
ceeded to sell the vehicle and obtain a deficiency judgment
against the debtor.'® On appeal, the court held that the
creditor had not given reasonable notice, finding that the
creditor should have made a further attempt to ensure actu-
al receipt of notice, as the debtor and creditor were in the
same city, the creditor knew where the debtor and his par-
ents lived, and the creditor knew that the debtor had not
actually received the letter of notification. !? s

Other courts have acknowledged that actual receipt is ir-
relevant under the Code, and then gone to great lengths to
find insufficient notice. In Central Bank & Trust Co. v. Met-

‘calfe,'® a Kentucky case, the creditor sent notice to co-

debtors who were husband and wife.: Although the financ-
ing contract was signed individually by both husband :and

- wife, the creditor sent the single repossession notice to *“Mr.

and: Mrs. Herbert H. Metcalfe.” The Court held-that this
notice was insufficient as to the wife, finding that notice to
one spouse is not automatically imputed to the other.?

‘Thus, while the Code requires that the creditor do very lit-

tle to meet the notice requirement, some courts have held
the creditor to a stricter burden. :

An attorney who is successful in ensuring notice prior to
sale of the collateral will be in 'a much better position to in-
fluence the price at which the collateral sells. One method
of ensuring notice is for the attorney to contact the creditor
unmedlately after the first client interview, inform the cred-
itor of the attorney’s representation, and request that all
notices and documents be sent directly to the attorney.

" Once notice is given, the attorney will be able to momtor
the method of sale to ensure that the collateral brings a fair

& U.C.C. § 9-504 ,(Comment 5) (1973).
14y.C.C. § 1-201 (38) (1978).

13415 5.W.2d 347 (Tenn. Ct. App. 1966).
16 1d. at 349.

price. If, for example, the creditor plans to sell the colater-

-al at a-public auction, the attorney may wish to inquire into

the methods of advertising and be present at the auction. If
the :attorney finds the planned method of sale insufficient,
the attorney should be certain to register an objection.
These objections should be made even if the sale could be
considered commercially reasonable under U.C.C. stan-
dards. Often, the creditor will heed those objections in

-order: to avmd future htlgatlon

The second important protectlon prowded by § 9—504(3)

‘is the requlrement that the creditor sell or dispose of the

collateral in a commercxally ‘reasonable” manner. Here
again, the Code provides little guidance: '

If the secured party either sells the collateral in the
* usual manner in any recognized market therefor or if
" he sel]s at the price current in such market at the time °
" of his sale or if he has otherwise sold in conformlty
- with reasonable commercial practlces among dealers in
the type of property sold he has sold in a commerclally
‘reasonable manner. 2

Better guidance w1th respect to what type of sale will be

'cons1dered commercially reasonable is usually provided by

the courts. One court, however, has defined a commercmlly
reasonable sale as one that is in accordance with “prevail-
ing trade,practices among reputable business and

_commercial enterprises engaged in the same or similar busi-
ness.” 2! Given the vagueness of the terms used, this

deﬁnmon is only moderately helpful at best. Other courts
have prowded more definitive guidance.

*In Trimbol v. Sanitol of Memphis, Inc.,2 the court gave
a short but helpful discussion of commercial reasonable-

‘ness. The opinion highlighted. six factors ‘that should be

considered in détermining whether a sale is commercially

rreasonable: the type of collateral involved, the condition of
the collateral, the number of bids solicited, the time and

place of sale, the purchase price or terms of sale, and any
special circumstances. 23 :

The attorney should use ‘the Tnmbol factors in analyzmg

‘a particular fact situation. The first two factors, type and

condition of the vehicle, focus on the price at which a rea-
sonable sales representative would expect to sell the

“collateral. If the attorney’s analysis shows that the car is‘a

rusty, old, foreign import that needs repair, the price expec-
tation should be low. The third and fourth factors, time and

171d. at 350. Later Tennessee opinions have relied on Mallicoat to take a functional approach to the notice reqmremcnt, focusxng their i mqmry on whethcr
the creditor’s actions have actually mfonned the debtor of the impending dxsposmon For example. in lntematlonal Harvester Credlt v. lngram the court

stated:

We think the provision for notice in connection with a sale is intended to afford the dcbtor a reasonable oppartumty (1) to avoid & sale altogether by
discharging the debt and redeeming the collateral or (2) in case of sale, to sec that the collateral brings a fair price. A notice that does not afford him"
this reasonable opportunity is not reasonable notification and a sale under it is not commercially reasonable. -

619 S.W.2d 134 (Tenn. Ct. App. 1981) (citing Mallicoat v, Volunteer Finance and Loan Corp., 57 Tenn. App. 106, 415 S.W.2d 347 (1966))

18663 5.W.2d 957 (Ky. Ct. App. 1984).
19 Id
Vy.cC. § 9-507(2) (1978).

21 S, o.g., Mallicoat v. Volunteer Finance & Loan Corp., 415 $.W.2d 347, 350 (Tenn. ct. App. 1966).

2723 S.W.2d 633 (Tenn. Ct. App. 1986).

23 14 at 642 (citing In re Four Star Music Co., 2 B.R. 454 (M. D. Tenn. 1979)).
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place of sale and ‘number of bids solicited, focus on the ef-
forts put into the sale-based on.the price expectations
-determined by the first two factors. If the automobile was
an extremely popular model with low mileage, it would be
unreasonable for the creditor to sell the ‘automobile to:the
first bidder, without negotiation. The sixth factor, referred
to as ‘“‘special circumstances” by the Trimbol court, is sim-
ply a catch-all phrase for any other relevant equitable
circumstances. For example, in Trimbol, the defaulting
debtor contacted potential purchasers and suggested that
the collateral would be entangled in lawsults, thereby dis-
couraging those purchasers.  Thus, the Trimbol factors
provide for a pragmatic approach to the issue of commer-
cial reasonableness

The price factor listed in Trimbol is really not a factor at

all. Instead, it is the goal toward which all other factors are
geared. Despite the Code drafter’s intentions to the con-
trary,?¢ the price for which the collateral sells is the
overndmg consideration. Indeed, the issue of commerc1al
reasonableness will never arise unless the collateral sells for
an unsatisfactory price. Therefore, an insufficient price
-should not be a. factor in determining commercial
' reasonableness. Instead, the debtor’s attorney should treat a
low price as the basis for a presumptlon of commerc1a1
unreasonableness

~ This approach 1s Justlﬁed by case law. While the courts
may state that price is not everythmg, they invariably treat
price as though it were the determining factor. In Womack
v. First State Bank,?' 'the court stated: “While a low price is
not conclusive proof that a sale has not been commercxally
-reasonable, a large discrepancy between sales pnce and fair
market value ‘signals a need for close scrutiny.’ 2 In an-
other case, Smith v. Daniels,?® the court stated: “Although
the Code is careful to point out that a creditor’s failure does
not in and of itself make a sale commercially unreasonable,
a sufficient resale price is the logical focus of the protection
.given debtors by these sections.” 3 It seemis obvious, then,
that 2 low resale price gives the attorney a basis upon which
to make a good faith argument that the sale was commer-
j clally unreasonable.

Two points of reference to be used in argumg that the
- sale price was commercially unreasonable are the fair mar-
ket value of the vehicle and the market chosen by the
-creditor (wholesale or retail). The fair market value of an
automobile can easily be determined. by reference to the
Red Book.?' Although the Red Book value is not the sole
standard by which to analyze a resale, “even when such
handbooks are only considered a guide to valuation they

X Id. at 640.
% See J. White and R. Summers, supra note 1, at 26-11.

will provide the attorney with a rough standard by which to

measure the sufficiency of the price received.” 2

".-Most handbooks will list both the wholesale and retail
value of the automobile. The retail value will always be
higher than the wholesale value. It is therefore necessary to
determine .which market is considered commercially rea-
sonable. The debtor’s attorney, of course, should argue that
a sale in a wholesale market is commercially unreasonable.
Unfortunately, this argument has not been very successful
in recent times. In Hall v. Owen State Bank 3 for example,
the court stated:

It is certainly true that.a retail sale of goods w1ll in’

© most cases command a much higher price. However, a .
retail sale will usually :generate considerably more ex-'
pense, such as reconditioning expenses, advertising
expenses and sale commissions, insurance costs, etc.,
and usually will take much longer to consummate. -
This in turn may result in higher storage expenses and

-a higher interest accrual under the original obligation.
Therefore, a sale to a dealer on the wholesale market.

. will probably be the more reasonable approach in most
cases. ¥ .

1If the facts are such that a retail sale will generate more

expense,’ Hall should allow creditors to ase the wholesale

market. In most automobile repossession cases, however,
these expenses will not be present. This is especially true if
the creditor is a bank, in which case the attorney should in-

,sist that some attempt be made to sell the vehicle on the

retail market. This would only require that the vehicle be
parked in the bank parking lot with a “For Sale” sign. .It
would not require reconditioning, advertising, commissions,
or storage expense. Hence, Hall does not automatlcally pre-

-clude sale in the retail market.

“Section 9-507 establishes the debtor’s remedy where the
creditor violates the protections outlined in Article 9. It
provides for damages and establishes a minimal amount of

recovery.? This remedy will normally not be very advanta-
- geous, as the debtor’s obligation on the original loan will

probably exceed provable damages. The more effective rem-
edy in response to a creditor’s violation of the U.C.C. is the
forfeiture of the deficiency judgment. This “remedy’ for the
debtor -also acts as a penalty against the creditor. It is also
more effective in creating an mcentlve for credltors to pro-
vide the ‘Code protectlons

Not all jurisdictions recogmze the forfelture penalty.
Some hold that the creditor’s failure merely creates a rebut-
table presumption that the collateral would h_ave garnished

26 “The fact that a better price could have been obtained by asaleata dlﬁ'erent time or in a different method from that selected by the secured pany is not of
"itself sufficient to establish that the sale was not made in a commercially réasonable manter.” U.C.C. § 9-507(2). ;

27728 S.W.2d 194 (Ark. Ct App-, 1987)

8 1d -at 197, :

29634 S.W.2d 276 (Tenn. Ct. App. 4982). -

30 1d, at 278.

31 National Market Reports, Inc., Red Book (January 1988).
32y, White and R. Summers, supra note 1, at 26-11,

33370 N.E.2d 918 (Ind. Ct. App. 1977).

3414 at 930.

35 «If the collateral is consumer goods, the debtor has a right to recover in any event an amount not less than the credit servnce charge plus ten pcrcent of
the principal amount of the debt or the time price differential plus ten percent of the cash price.” U.C.C. § 9-507(1). :
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an amount equal to.the debt had the creditor followed -

U.C.C. procedures.* In those jurisdictions, -the creditor
has the burden of proving that the collateral’s resale price

was unaffected by. the failure to follow U.C.C. procedure. .

Once this is accomplished, the credltor is entitled to a deﬁ-
clency Judgment

"The movement to accept the *“forfeiture penalty” concept
as the majority rule is best illustrated by a series of cases
decided by the Arkansas Supreme Court. The first, Norton
v. National Bank of Commerce,* involved the typical situa-

tion. The bank repossessed an automobile and, without

notice to the debtor, sold it at a private sale.® The pro-
ceeds were insufficient to cover the debt and the bank
therefore sued for a deficiency judgment % The debtor ar-

gued that the bank’s failure to give notice barred it from.

collecting a deficiency judgment.® The court agreed that
the bank had acted improperly but nevertheless refused to

accept the debtor’s argument. Instead, the court established

a compromise:

We think the just solution is to indulge the presump-

tion in the first instance that the collateral was worth -

at least the amount of the debt, thereby shifting to the
creditor the burden of proving the amount that should
reasonably have been obtained through a sale conduct-
ed according to law. ¥ ’

The rule in Norton seems fair to both the debtor and credi-

tor. The court’s approach cautiously accepted .the Code

drafters’ notion that creditors are often tempted to take ad-
vantage of defaulting debtors.4?- Additionally, the court

rejected the idea that creditors® actions are always-so repug-:

nant that they bar a deficiency judgment. The court,
therefore, acknowledged ‘that neither the creditor nor the
debtor is completely lacking in fault. After all, the debtor’s
obligation should not be ignored simply because the credi-
tor has acted erroneously To do so would unjustly enrich
the debtor. This is not to suggest that the court should i ig-

nore possible overreaching by creditors. By purposefully or
accidentally failing to follow Code procedures, the creditor -

may have deprived the debtor of the full value of the auto-

mobile. The court’s shifting of the burden to the creditor

provides adequate protection of both parties’ interests.

In Rhodes v. Oaklawn Bank,** however, the Arkansasl

Supreme Court provided increased protection for debtors.
In that case, ‘the bank repossessed restaurant equlpment
from a defaulting debtor.* Later, the bank sold the equip-

ment without notifying the debtor. 4 On appeal from the

grant of a deficiency judgment, the court held that because

3 See, e.g., J. White and R. Summers, supra note . 1, at 26-15.
3 398 8. w. 2d 538 (Ark. 1966)

B at '539,

39 Id !

“pd

41 1d. at 542.

42 See supra note 5 and accompanying text.
43 648 S.W.2d 470 (Ark. 1983).

“rd

1d at 471.

4S1d. at 472

47722 S.W.2d 555 (Ark. 1987).

48 Id.

the bank did not give notice, it was not “entitled” to a judg-
ment. ¥ Curiously, the court did not remand the case so
that the bank could attempt to meet the Norton standard.
As a result, the decision could be interpreted in two ways.
First, that as a matter of law, a creditor that fails ‘to provide
notice can never meet the Norton standard. A second, more
expansxve readmg of the decision would lead to the conclu-
sion that Norton was sxmply overruled and that a failure to
comply with the- U.CC. in any respect caused the credltor
to forfeit the deficiency.

_This issue was decided in First State Bank of Morritton v.
Hallett,*” where the bank repossessed the debtor’s car and
sold it without notice.*® As if intending to put the matter
finally to rest, the court stated that “the rule and require-
ment are simple. If the secured creditor wishes a deficiency

" judgment he must obey the law. If he does not obey the
_ law, he may not have his deficiency judgment.”

The language chosen by the court was sufficiently expan-
sive not only to overrule the Norton case, but also to
conclude that, at least in Arkansas, any violation of the Ar-

‘ticle 9 protections is enough to preclude a deficiency

judgment.

As representative of the majority rule, Hallett appears to
be an outgrowth of sympathy for defaulting debtors. Most
cases, after all, involve a relatively large institutional credi-
tor against a nearly destitute debtor. It is no wonder, then,
that Hallett represents the majority. It is also clear that
sympathy may be the attorney’s best weapon in automobile
repossession cases. In analyzmg the equities of the forfei-
ture penalty, there ( can be no other conclusion than that it is
an attempt to give debtors a break.

Conclusxon

There are many practlcal and legal approaches to auto- :
mobile repossession cases. None of these approaches is very
successful, however, unless the problem is brought to an at-
torney’s attention in a timely manner. This merely states
the obvious. Yet, one would think that the proposition is
terribly complex, given the frequency with which clients
seek help after repossessions. Recognizing and attempting
to prevent client procrastination, therefore, is the first step
for any attorney involved in an automobile repossession
case. .. . ;

‘Once this step is taken, the attorney can begin to apply
practical solutions in an effort to prevent the repossession.
Many suggestions, such as an extension or refinancing, do

49 Id_ at 557 (quoting Atlas Thrift Co. v. Horan, 27 Cal. App. 3d 999, 104 Cal. Rptr. 315 (1972)).
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not necessarily require the services of an attorney. The at- :
torney’s partlclpatwn, however, will mcrease the ‘

probability of preventmg repossessron

Even where the attorney is unsuccessful at preventmg re-

possessxon, it is better for an attomey to become mvolved
early in the process. Once the repossession becomies a reali-

ty, the attorney is in a better position to enforce the

protective provisions of the U.C.C. These include the right
to notice prior to sale and the right to insist that the credi-
tor resell the collateral in a commercially reasonable

manner. With respect.to' resale, the attorney sliould deter-:
mine whether the applicable jurisdiction recognizes thé:
forfeiture penalty. Although the forfeiture penalty: creates a
windfall for the debtor, it is still the most effective meansof -
ensuring that the debtor is not.burdened with a large defis
ciency judgment. In many instances, in fact, preventing or -
reducing the deﬁclency judgment: will be the only positive

aspect of an otherwise total]y frustratmg experience. -

il T R

 USALSA Report

Umted States vA'rmy Legal Services Agency -

 The Advocate‘for; Military Defense Counsel - . -

'DAD Notes

|  The Dernise of lthe v_‘Burt.on:Demand Prong

In United States v. McCallister! the Court of Military

Appeals shot down the “demand prong” of United States v.
Burton? as a per se violation of the ‘accused’s right to
speedy trial. The court revisited the rationale of Burton's
“demand prong” and explained that Rule for Courts-Mar-
tial 707,° along with the. Burton 90-day rule and the four-
part sixth amendment standard set forth in Barker v.
Wingo,* adequately protect an accused’s right to speedy tri-
al. Has this ruling made a demand for speedy trial a llfeless
defense request?

In Barker, the United States Supreme Court held that,

due to the relative 'nature of the speedy trial right, courts
should approach each claim of denial of speedy trial on an -
ad ‘hoc basis. To provide guidance, the Court set out a

broad constitutional standard. The Court explained that the

lower courts should balance four factors to determine if an-

accused had been denied the right to speedy trial: 1) the
length of the delay; 2) the reason for the delay; 3) the ac-

cused’s assertion of his right; and 4) the prejudice to the

defendant caused by the delay.*

In McCallister, the appellant was found guilty of absence
without leave and wrongful appropriation. Pursuant to the
demand prong of Burton, appellant made an oral demand
for speedy trial two days after being placed in pretrial con-
finement. Two days later, he made a written demand. The

127 MLY. 138 (C.M.A. 1988).
124 CM.R. 166 (C.M.A. 1971).

government did not specifically respond to these demands
and waited a while before moving forward with a view to-
ward trial. Ten days after.the written demand, the
government appointed an investigating officer under article
32.6 At trial, appellant maintained that the government
had not responded to his demands. Appellant contended
that the failure to respond deprived him of his right to a.
speedy trial and therefore required dismissal of the wrong-
ful appropnatlon -specification.

The Army Court of Mllltary Revrew had stated that it
did not believe the Burton demand rule was intended to re-
sult in automatic dismissal where the accused’s rights had
not -been violated by the delay.” To determine whether ap-
pellant’s right to speedy trial had in fact been prejudiced by
the government’s failure to respond to appellant’s demands,
the Army court analyzed the’ ‘government’s failure to re-
spond to appellant’s demands under the sixth amendment
standards of Barker in conjunction with the Burton demand.

"rule, and held that the government’s appointment of an in-

vestigating officer was sufficient response to appellant’s
demands and was evidence of the government’s dlhgence in
disposing of the case.?

- The Court of Mllxtary Appeals ehmmated “suﬂiclency of
the government’s response” from the analysis and specifi-
cally overruled: the “demand prong” of Burton. The court
stated that Burton was decided before the President

3 Manual for Courts-Martial, United States, 1984, Rules for Courts-Martial 707 [hereinafter R.C.M.].

4407 US. 512 (1972).

SId. at 530.

§ Uniform Code of Military Justice art. 32, 10 U.S.C. § 932 (1982).
724 M.1. 881 (A.CM.R. 1988).

$1d. at 892.

4
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promulgated R.C.M. 707 to provide guidelines for enforc-
ing the right to speedy trial. Now R.C.M. 707 provides
specific guidelines that ensure an accused will be brought to
trial within 120 days’of restraint or preferral of charges; or
within 90 days of confinement. Any claim of denial of sixth
amendment speedy trial is still examined under the Barker
analysis. Therefore, “any purpose sought to be served origi-
nally by the ‘demand prong of Burton is now fully met by
the three Sets of protections mentioned »9

In hght of McCallister there are now four standards for
determining speedy trial: 1) the 120-day standard of
R.C.M. 707(a); 2) the 90-day standard of R.C.M. 707(d); 3)
the Burton 90-day rule;!° and 4) the sixth amendment
guarantee. An accused’s unanswered demand for speedy tri-
al'alone per se is no longer grounds for dismissal, but such a
demand is still an important element to consider when liti-
gating an accused’s claim of denial. Therefore an accused
should still make demands for speedy trial and trial defense
counsel should ensure the “demand prong” lives beyond its
Burton demise. CPT Patricia D. White.

Murphy’s Law: The Ratmg Cham—Stlll an Issue
Regarding Challenges of Court Members?

In United States v. Murphy," the Court of Military Ap-‘

peals struck down a per se rule of disqualification for a

,panel member who wrote or endorsed the efficiency reports

of a junior member: Although the court in Murphy 1 elimi-
nates the mere presence of a rating relationship among
members as an automatic challenge for cause, defense coun-
sel at trial may nonetheless try to establish that such a
relationship presents actual grounds for challenge. Further-
more, counsel in the field should continue in their endeavor
to demonstrate that these rating relationships are improper
per se in all cases by developing a record that will support a
general rule challenging the notion that these relationships
are essentially benign.

To fully understand the SIgmﬁcance of the decision in
Murphy 1, counsel should be aware of what the Court of
Military Appeals did not decide. The court did not sanction

9 McCallister, 27 M.J. 138, 140-41.

the appointment of members who stand in rating relation-
ships with .one another. The court simply found that the

‘Air Force Court of Military Review had not justified the

imposition of an absolute rule of disquallﬁcatlon

~The accused Staff Sergeant Murphy, had entered guilty
pleas to sodomy of a child under 16 years of age, assault,
and multiple allegations of indecent acts with a child under
16 years of age.'* The president of the ‘panel and another
senior colonel wrote or endorsed the elﬁcrency reports of
two other. court-martial members. As a result of their sin-
cere manifestations of impartiahty, the milltary ]udge

_denied the asserted challenges for cause agamst both senior

officers. 13

In their initial decision 4 and on reconsideration, 13 the
Air Force court concluded that the mere presence of such a
direct supervisory relationship created *‘an appearance of
evil.” 16 The sole reason compelling the establishment of a
per se rule was that the system of justice must appear to be
fair to disinterested observers.!” The Air Force court did
not appear to explore any motives that would suggest an
impermissible use of these relationships.'* The court only

-seems to note that those members involved would not at-

tempt to offer undue influence. Finally, the court did not

_-explain why the rule of disqualification only operated
‘against the senior members of the panel.?®

Thus, Murphy II did not present a factually sufficient
foundation upon which to base a substantial change in poli-
cy.? In fact, in Murphy III, the Air Force court invited the
Court of Military Appeals to dispute their conclusions.?

‘The incorrect application of precedent, the lack of any fac-

tual predicate, and the mflexlbility of a per se rule
regardless of military exigencies rendered the disposmon of
Murphy II and III a foregone conclusion.

It is in this light that the decision of the Court of Mlh-
tary Appeals should be viewed. Murphy I narrowly decided
the issue by holding that United States v. Harris#* does not
compel a per se rule of disqualification and that the appro- -
priate factual predicate was not presented to support such
an absolute prohibition. Murphy I did not, however, find
that superior-subordinate relationships were not subject to

10 Although the court’s opinion implies that R.C. M. 707(d) fully mcorporates the Burton 90-day rule, not all penods of exclusrons apphcable to R CM.
707(d) are deductible under Burton. Therefore, it is possible to have a Burton wolation despitc complnmce Wlth R. C.M 707(d) See R.C.M. 707(d) a.nalysis

1126 M.J, 454 (C.M.A. 1988) [heremafter Murphy I).

2 United States v. Mu.rphy, 23 M.J. 690, 691 (A.F.C.M.R. 1986):[hereinafter Murphy II].

g .
1414

15 United States.v. Murphy, 23 M.J. 764, 765 (A.F.C.M.R. 1986) (on reconsideration) [hereinafter Murphy I1I).

16 Id.

17 Id. In analyzing the appearance of impropriety, the Air Force court relied extcnslvely on United States v. Harns, 13 M.J. 288 (CML.A. 1982) To the
extent that Harris relied upon other factors beyond the mere existence of a rating refationship, the Air Force court was incorrect i in finding that prior
precedent compelled a per se rule of disqualification. Murphy I, 26 M.J. at 456.-

18 There were no apparent allegations that the convening authority was attempting to orchestrate the outcome by exerting influence through these rating
schemes. Nor did the court mention the presence of opimonated senior members who would attempt to influence attitudes of those junior in rank. Finally,
there was no discussion demonstrating that these junior officers felt intimidated or had been adversely rated for past court-martlal participation or any other
military justice matters.

19 United States v. Garcia, 26 M.J. 844, 846 n.1 (A.C.M.R. 1988).

2 Furthermore, Murphy 1T failed to make reference to any allegations of impropricty that would overcome the presumptlon that officers or enllsted members
would properly exercise their duties.

21 “We are aware that a higher appellate court might well disagree with our conclusion and the reasoning suppomng it. We welcome their guidance.” Mur-
phy II1, 23 M.J. at 765. ) ;

213 M.J. 288. : ]
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-abuse. Judge Cox, writing for the majority, cautioned that
- *“convening authorities should avoid placing superior-subor-
dinate combinations on:courts-martial to the extent
practicable.” 2 Although not:a statement of condemnation,
such a warning recogmzes that these relationships between
supenor-subordmates may create real conflicts.

The Army Court of Military Revrew has- also acknowl-
edged the sensitivé nature of rating relatlonshlps ‘between
panel members. Although declining ‘to find such a relation-
ship per se 1mproper the Army' court denominated these
associations as “a matter of concern.”* Furthermore, the
' Army court leaves open the possrblhty that a propér “over-
riding social or judicial concern” could support' the
imposition of a general prophylactic rule to guard. against
.abuses-arising. from superior-subordinate rating relation-
-ships among members. * However; the court.clearly implies
.that: the factual basrs for a gencral rule does not currently
exrst s : - ‘

Nevertheless, the ratlng relatronshlp may present a prob-
lem in a partlcular case, and should therefore be evaluated
ona. case-by-case basis. More unportant.ly, counsel should
.contmue to search for the approprlate factual basis that
‘would support a general -tule of disqualification instead of
expending resources in a case-by-case fashion. Even though
the Army court seems dlsposed to consider a factually suffi-
cient basis for such a general rule, the most powerful source
“of encouragement comes from the statements by J udge Cox
‘regarding the absehce of documentation’ supportlng any al-
legation of intimidation through the use of eﬂic1ency reports
or the downgradmg of a report as a result of that member’s
partlclpatron in the court-martlal process. Qu1te simply,
Judge Cox felt that defense counsel at all levels have failed
to present a record wherein the Court of Mrlltary Appeals
could act in such an obviously sensitive area. The court will
not infer bias.in matters of -officer mtegnty because the
“court must deal in facts, not mnuendo o

Whrle a per se rule of drsquahﬁcatron w1thout any su -
porting factual predicate may not be warranted, an
assumption that rating schemes can never be used. or per-
ceived to influence trial outcomes is unsound. Therefore,
defense counsel should not relent merely because trial coun-
sel contends that Murphy I ends the discussion. The express

language of article 37(b)* acknowledges the very real exist- -
" whether any other member of the panel belleves that the

ence of a problem and proscribes the use of efficiency

v
1

2 Murphy 1, 26 M.J. at 456 n.*.

reports to influence the result-in a court-martial. Unfortu-
nately, article 37(b) is only effective against overt attempts
to exercise influence, and can only serve as a moral guide-
post against;surreptitious attempts to undermine the
deliberative process.?” Even assuming that superior officers

‘have refrained and will continue to refrain from exerting

any undue influence, ® another.problem remains. in that the
perceptions held by the rated member may affect the delib-
erative process.? Whether or not the superior member
1ntent10nally exerts 1nﬂuence, the junior member may feel

- inhibited in the free exercise of judgement.® As was stated
by Judge Ferguson: “The lifeblood of any officer’s career.is

his efficiency report.”*' Judge Ferguson noted that advoca-
cy of matters in behalf of an accused could directly

-jeopardize an officer’s career. “These are not fantasies. They

are the very real and hard facts of military life.” %2

“"Counsel in‘thé field need to be prepared‘to explore and
exhaust the limits of these rating relationships. Murphy I

-anid United States v. Garcia,** do stand for the proposition

that extensive voir dire on this subject is necessary. Counsel
should look for strongly held beliefs of rating members.
Also, the reputation of the rater in matters of military jus-
tice is important. Consideration should rlso be given to
statements ‘and intentions of the convening authority with
regard to particular types of offenses. Although probably
not intended to influence the court-martial process, the stat-
ed desire of & general’ officer to deal severely with drug
offenders may ‘develop its own inertia and transmit harsh
penalties through the inherently conductive features of su-

‘perior-subordinate rating schemes. This problem becomés

more acute'whenever the convening authority selects raters
that are people that he knows personally. - :

Counsel should also mqulre into the past eﬂicxency re-

.hports of rated members to ascertam whether they believe
.they have ever been adversely rated as a result of their par-

ticipation in a court-martial. Initially, counsel should
identify those members who have been involved in previous
court-martial actions either as members or witnesses. Coun-

-sel may then want to ascertain.on the record whether any
.member received a rating which in their individual opinion

was less than deserved. Individual voir dire should then fol-
low up on this line of questioning by asking whether there
is any relationship between the court-martial service and
the low rating, and if there is, what affect will that have on
the member. Finally, counsel may also desire to ask

2 Garcia, 26 M.J. at 845; United States v. Eberhardt, 24 M.J. 944, 946 (A.CM.R. 1987).

3 Garcia, 26 M.J. 845.

26 Uniform Code of Military Justice art. 37 lO U S C. § 837 (1982) [herelnafter UCMJ]
27 In United States v. Hubbard, 43 C.M.R. 322, 327 (CM.A. 1971) (Ferguson, 1., dissenting), it was noted that prosecutlons for a vrolatlon of UCMJ art 37

are not common and the only method of ehmmatmg evil is by “exorcrsmg its foundatlon "

A

[ The Army Court of Military Review has recognlzed that a rater may attempt to influence a rated mdwrdual > Eberhardt 24 M. J at 947..
3 Id. (The court acknowledges that a rated officer may be influenced simply by the presence of his rater on the same panel.),

30 In United States v. Deain, 17 C.M.R. 44,"55 (C.M.A. 1954) (Latimer, J., concumng) (wherein it was error to allow the presrdent of theé court to rate the
member partrcrpants solely on the basis of their judicial duties), it was noted that junior officers in the presence of their rater may not possess the same
freedom of expression and “in the background would be the desire to accomplish the task to the satisfaction of a reporting officer.” -

31 Hubberd, 43 C.M.R. at 325.

32 1d. Although Hubbard involved a rating relatlonshlp between trial counsel and defense counsel, the loglc compelling Judge Ferguson S remarks is equa.lly

applicable to the dynamics between members in their deliberative process.

3326 M.J. 844, 0 CE e e . o

iad Agam, any matters of officer mtegnty are bound to be sensitive. Counsel should be sure of their own instincts and pretnal rescarch when quest\omng '

about highly personal matters.
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.disclosed rating relationship may effect the déliberations of

the panel -or.if the members are :aware of any ratmg rela-
tionships that have affected court-martial practice in the
past. Counsel should also determine whether each member

would feel more comfortable if there were no superior-sub-
-ordinate relat:onshlps between members of the same rating

chain.

All of the above questions involve considerations of com-
mand influence. Therefore, counsel should use their
inigenuity in fashioning other inquiries that can develop the -

subtleties in command and control hierarchies. In the vast
majority of inquiries, the results will probably be negative.
Nonetheless, only when the appellate courts are presented

the value of an absolute rule of disqualification or the error
in denying a particular challenge for cause.? Clearly, this

" is a situation where the appearance of impropriety must be

proved because of the very important competing interests

involving military integrity. However, as can be demon- -

strated by counsel in the field, the presence of rating
relationships is an unnecessary strain on the appearance of
fairness in court-martial practice. Trial defense counsel
must continue their vigilance and efforts to demonstrate
that if something can go wrong, it will. Or maybe, it al-
ready has. Captain Ralph L. Gonzalez.

The Providence Inqmry and Rule for Courts-Martial
" 1001 @) ‘

In United States v.-Holt* the Court of Military Appeals
upheld the decision of the Army Court of Military Re-

view, % and ruled that the testimony of an accused at the
providence hearing may constitute a proper matter.in ag-
gravation during the sentencing phase of trial. The court
determined, “this [providence] testlmony should be admis-
sible as an admission by the accused to aggravating
circumstances” surrounding the offense. 3 -

The Holt decision could initially be incorrectly v:ewed as

-expanding the scope of aggravation evidence which is ad-

missible, as-directly relating to.the charged offense in

:sentencing, to the entire providence inquiry.3® Indeed, the

court found that such testimony elicited during the provi-
dence inquiry, at a trial with members, could be introduced
to members by “either a properly authenticated transcript
or by the testimony of a court reporter or other person who

"heard what the accused said during the providence in-
.quiry.” % A closer examination of Holt, however, reveals
‘that the court has not disturbed its precedent concerning
‘what constitutes properly admissible evidence as being *“‘di-

rectly related” to an offense of which the accused has been
found guilty, under Rule for Courts-Martial 1001(b)(4).

35 Garcia, 26 M.J. at 845.

36 United States v. Holt, 27 M.J. 57 (C.M.A. 1988).

37 United States v. Holt, 22 M.J. 553 (A.C.M.R. 1986).
38 polt, 27 MLJ. at 60.

1In Holt, the accused pled guilty to provoking speech and
wrongful distribution of methamphetamine. During the
providence inquiry on the drug offense, the accused testified
he was asked by a Criminal Investigation Command (CID)

. registered source to obtain some drugs. The accused told

the registered source that he would have to locate his room-
mate to obtain the drugs. The accused told the military

+ judge that he found his roommate asleep .in another sol-
" dier’s room. Unable to arouse his roommate, the accused
_ asked and obtained information from the other soldier on

the location of the drug source. During the sentencing
phase of trial, a CID special agent testified for the defense
as to the accused’s cooperation in the investigation. On

) . . i ..~ - cross-examination, the agent related that the accused, in a
with a proper record, will they be in a position to recognize

sworn statement, identified his roommate as the source of
information on where the drugs could be obtained. In his
argument on sentence, trial counsel highlighted this vari-
ance to the accused’s sworn testimony during the
providence inquiry, implying the accused was dishonest ei-

- ther in his sworn statement to CID or in his testimony at
< trial.-Defense counsel did not object to this cross-examina-

tion or argument of trial counsel.

-On appeal, Sergeant Holt urged that the trial counsel’s
use of material from the providence inquiry violated his
privilege against self-incrimination.* In addressing this al-
legation of error, the Court of Military Appeals refused to
rule that an accused’s testimony during a providence in-
quiry was per se inadmiissible during the sentencing phase of
trial. Specifically, the court found that an accused is on no-
tice that such testimony can be used against him for
findings and sentencing if the testimony is “directly related”
to the offenses to which he has pled guilty. 4> If the military
judge’s inquiry elicits uncharged misconduct not closely re-
lated to the offense to which the accused has pled guilty,
the consideration of such uncharged misconduct would not
be foreseeable by the accused. Thus, “the waiver of article
31, UCMJ, 10 US.C. § 831, rights and the privilege against
self-incrimination involved in entering pleas of guilty would
not extend to this uncharged misconduct.”* The court
found such uncharged misconduct, upon defense objection,
should not be:considered in sentencing.* In Holt the de-

-fense counsel did not object to trial counsel’s argument on
-sentencing. The court determined that trial counsel’s use of
uncharged misconduct from the prowdence inquiry did not

constitute plain error.

Trial defense counsel should be wary of an aggressive in-
terpretation of Holt by trial counsel to justify the

“introduction of evidence of uncharged misconduct inadmis-

sible under R.C.M. 1001(b)(4). Defense counsel should
object to the admission of such evidence as violative of the

Rules for Courts-Martial and the accused’s UCM]J art. 31

39 See Manual for Courts-Martial, United Stats 1984 Rule for Courts Martial 1001(b)(4) ['hcremafter RCM. ]

40 ko, 27 MLJ. at 61.
4114, at 58.
421d. at 59.

% Id at €0.
‘i

4S1d. at 61.
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‘rights. 4 Defense counsel should also require trial counsel
to specify the theory of admissibility of such uncharged
mlsconduct under R CM.. lOOl(b)(4) “ Further, defense

" counsel should request specific ﬁndings from the military

]udge when ruhng on the objectlon Captam Jeﬂ'rey J.
Flemmg ‘

' “In a similar case, but where defense counsel did mterpose an ob_]ectxon to consideration of uncharged mlseonduct elicited from the accused i in the provi-
derice inquiry, the Court of Military Appeals set aside the decision of the Army court and remanded the case for further review in light of Holt. See United
States v. Whitt, U.S.C.M.A. Dkt. No. 57,576/AR (C. M.A. 29 Sept. 1988) (order).

47 See Gonzalez, A Defense Perspective of Uncharged Misconduct Under R.C.M. 1001(b)(4): What is Dlrectly Related to an O_ﬁ"ense, The Army Lawyer, Sept
1988, at 37 (an excellent analysrs of R.C.M. lOOI(b)(4) for use by trial defense counsel) . ‘

- Government Appellate Divi_sion Note X |

?i

Revnew of Courts-Martlal by the Supreme Court of the Umted States—Mlles to Go Before We Sleep

el - : Captam Patrick J. Cunmngham* ' :
F T - Indlwdual Moblhzanon Augmentee, Government Appellate Dlwswn

“General and spec:al courts-martlal resemble judicial proceedmgs

Justice Rehnquist, wntmg for the Supreme Court in Mzddendorf V. Henry 1

“[C]ourts-Martxal as an mstltutlon are smgularly mept in dealing w1th the nice subtletles of con-

. stitutional law.”

. Justice Douglas, writing for the Supreme Court in O’Callahan v. iParke‘r2

v Introductlon ‘
As those of us who are close to the mlhtary Justlce 8ys-
tem know, °

O’Callahan.® In 1983 Congress took a dramatic step in
providing reform by authorizing direct review of Court. of

Military Appeals’ decisions by the Supreme Court on writ -

of certiorari.* Congress provided this review in order to re-
duce the burden on soldiers attempting to reach the
Supreme Court by collateral attack of their convictions, and
‘to provide the government a vehicle to obtain review of de-
cisions of the Court of Military Appeals.’ .

Qur system in the military is now open to scrutiny before
the high court on a routine basis. The press, the litigants,
.and the Supreme Court will review every feature of the mil-
itary justice system. As practitioners, we must approach
-and prepare every«court-martial_ as if it will receive Supreme

‘military justice’’ has undergone sweeping
reform since the Supreme Court announced its decision in

Court review. In Umted States v. ‘Goodson the Court re-
viewed a BCD special court-martial involving a handful of

“drugs. Wlth this in mind, many issues of constitutional. pro-

portion loom ahead, and thls article will highlight some of
those issues.

Justice Rehnqulst declined to _provide a ringing endorse-
ment of the fair-mindedness of the military justice system in
Solorio v.. United States.” Rather, his holding was based on
“the dearth of historical support for the O’Callahan hold-
ing,” and the “confusion wrought by” that holding.® The
drssentmg justices made clear that they will closely scruti-
nize the system’s procedural safeguards and results because,

in their view, the military justice system intentionally with-
. holds constitutional protections, is govemed by unlawful
‘command 1nfluence, and needs still more legislative
' reform 9 : o

*The author gratefully acknowledges the many talented authors of government briefs in the Government Appellate Division who mded in the preparatlon of

this article.

1425 U.S. 25, 31 (1976).

2395 U.S. 258, 265 (1969).

3 See infra notes 89 through 109.

* The Military Justice Act of 1983, Pub. L. No. 98-209, § 10, 97 Stat. 1393, 1405 (1983).
3 Effron, Supreme Court Review of Decismns by the Court of Military Appeals: The Leg:slauve Background “The An'ny Lawyer, Jan 1985, at 61.
6 United States v. Goodson, 14 M.J. 542 (A.C.M.R. 1982), aff°"d, 18 M.J. 243 (C.M.A.-1984), vacated and remanded 105 S. Ct. 2129 (1985).

7107 S. Ct. 2924 (1987).
8107 . Ct. at 2931, 2933,

9107 8, Ct. at 2938, 2941 (“The trial of any person before a court-tnartlal encompassa a deliberate decision to withhold procedural protections guaranteed
by the Constitution.”) (“[M]embers of the armed forces may be subjected virtually without limit to the vagaries of military control.”) (congressnonal actlon
required and encouraged) Marshall, J., dissenting.
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- Court Members—Why Not Six? -

“The Supreme Court recently expressed interest in wheth- "
er & small court-martial panel, voting by two-thirds verdict,

accords the soldier due process of law under the fifth
amendment. In Mason v. United States the Solicitor Gener-
al waived his response to Mason’s claims, and the Court
requested the Solicitor to submit a brief in opposition. 1°
Mason and her fellow soldiers like Robert R. Garwood and
Jaime B, Mendrano make a two-fold constitutional argu-
ment."" First; relying on the Supreme Court’s holding in
Burch v. Louis:ana, 12 they claim that small panels of court
members cannot render a fair trial when two-thirds verdicts
are used. Second, relying on the Supreme Court’s holding
in Ballew v. Georgia,'® they claim that five-member courts
can never render a fair trial and due process because of
their size. : . :

The review of the law thatfolldws demonstrates that Ms-

son’s arguments will probably fail. The prudent course,
however, is to detail at least ten court members to a general
court-martial so that at least six will serve after voir dire.
Special courts-martial pose less of a problem because they
are not felony courts per se.'* The prudent course, howev-
er, _is to detail ten members; the fact that BCD special
courts can give punitive discharges may. be sufficient for
them to be treated as felony courts. Additionally, BCD spe-
cial courts have drawn the Supreme Court’s attention
before.'* Mason and future petitioners seek to impose on

courts-martial the same requirements the sixth amendment

demands of trials by jury. Such an argument fails because

the right to jury trial does not apply to courts-martial. '¢

The fifth amendment specifically exempts “‘cases arising in
the land and naval forces” from the requirement that a de-
fendant be indicted by a-grand jury. The Supreme Court

has held that the Framers also “meant to limit the right to
trial by jury, in the sixth amendment, to those persons who
were subject to indictment or presentment in the fifth.” !
The Court has also ruled that neither section 2 of article III

of the Constitution nor the sixth amendment requires a trial

by jury in the armed forces. Those provisions were intended
“to preserve ‘unimpaired trial by jury in all those cases in
which it had been recognized by common law . . . but not
to bring within the sweep of the guaranty those cases in
which it was then well understood that a jury trial could
not be demanded as of right.” !* In short, soldiers enjoy no
right to a sixth ‘amendment trial by jury or its attendant
unanimous jury verdict requirement.

In any event, a large court-martial may render a constitu-
tional verdict because a nine out of twelve verdict (three-
fourths) has been held lawful by the Supreme Court. The
Court held that such a verdict does not violate the due
process guarantee by diluting the reasonable doubt stan-
dard. ¥ Similarly, a verdict by ten of twelve jurors does not
violate the fifth or sixth amendment.?® Unanimous verdicts
are required by the constitution only when a six-person jury
is used.?! Finally, the congressional policy of providing one -

trial, decided by two-thirds or three-quarters verdict with-

out any retrial, is a rational step toward achieving a
disciplined, well-trained, military force. Such a system pro-
vides defendants “‘a significant recompense” in exchange for
a non-unanimous verdict.2 '

On the other hand, the due process argument squarely
raises the issue of court-martial size.? In Burch the Su-
preme Court concluded that fact-finding bodies must be of
“sufficient size to promote group deliberation, free from
outside intimidation, and to provide a fair possibility that a
cross section of the community will be represented on it.” %

19Mason v. United States, 24 M.J. 127 (C.M.A. 1937) (summary disposition), cert. denled, 108 S. Ct. 257 (1987).

1! United States v. Garwood, 16 M.J. 863 (N.M.C.M.R. 1983) (rejected without discussion alleged fifth amendmeént denial by a five member court), aff'd, 20
M.J. 148 (C.M.A.) (court refused to grant review on due process question of five-member court), cert. denied, 106 S. Ct. 524 (1985) (court declined to review
whether Garwood was denied due process of law when convicted upon two-thirds verdict of five-member court-martial or whether military Judge s public
comments during trial denied petitioner’s right to a fair trial). ““The blackletter law remains that the denial of a writ of certiorari imports no expression upon
the merits of the case, as the bar has been told many times.” United States v. Carver, 260 U.S. 482, 490 (1923). See R. Stern, E. Gressman, and S. Shapiro,
Supreme Court Practice § 5.7 at 269-273 (6th ed. 1986). Mendrano argues his case on collateral attack. Mendrano v. Smith, 797 F.2d 1538 (10th Cir. 1986).

12 Burch v. Louisiana, 441 U.S. 130 (1979) (six-person juries must use unanimous verdicts).

l:’Ballew v. Georgia, 435°U.S. 223, 339 (1978) (five-person juries violate the sixth amendment right ‘to jury trial).

l"Accon‘l Baldwin v. New York, 399 U.S. 66, 69 (1970) (trial by jury right vests “where imprisonment for more than six months is authorized.”) (plurallty
opinion).

13 Goodson, 105 S. Ct. 2129 (1985). ' :

16 £ g., O’Callahan v. Parker, 395 U.S. 258, 261 (1969), ovemded on other gmunds. Solorio v. United States, 107 S. Ct. 2924 (1987); Reid v. Covert, 354 U.S.
1, 19 (1957) (plurality opinion); Whelchel v. McDonald, 340 U.S. 122, 127 (1950); Ex Parte Quirin, 317 U.S. 1, 4041 (1942); Kahn v. Anderson, 255 U.S. 1
(1921); Ex Parte Mll]lgan, 71 U.S. (4 Wall.) 2, 123 (1866). See Dynes v, Hoover, 61 U.S. (20 How.) 65, 79 (1857) (power to provide for trial and punishment
of military offenses is mdependent of judicial power), Mendrano v. Smith, 797 F.2d at 1544; Owens v. Markley, 289 F.2d 751, 752 (7th Cir. 1961) (both
holding that service member is not entitled to jury trial). See generally Van Loan, The Jury, the Court-Martial, and the Consmunon, 57 Cornell L. Rev. 363
(1972); Henderson, Courts-Martial and the Constitution: The Ongmal Understanding. 71 Harv. L. Rev. 293 (1957)

17 Ex Parte Milligan, 71 U.S. 2, 123 (1866).
18 Ex Parte Quirin, 317 U.S. 1, 39 (1942); Mendrano, 797 F.2d at 154344,
19 Johnson v. Louisiana, 406 U.S. 356, 363 (1972).

20 Apodaca v. Oregon, 406 U.S. 404, 410-12 (1972). See Mendrano, 797 F.2d at 1538 (three-quarters verdict in murder and rape conviction by slx-oﬁicer
panel upheld on collateral attack).

2'Burch, 441 US. at 138,

22 Mendrano, 797 F.2d at 1546. e : ‘ , :

23 4[What constitutes due process in a tnal bya mllxtary tnbunal is gauged by the pnnclp]es of- mlhtary law enacted by Congress. provided the accused is
given due notice of the charge against him, a fair opportunity to prepare his defense, and his guilt is adjudged by a competent tribunal” (footnote omitted).
De War v, Hunter, 170 F.2d 993, 997 (10th Cir. 1948), cert. denied, 337 U.S. 997, reh. denied, 337 U.S. 934 (1949) An excellent discussion of due process
accorded to soldiers is found in Mendrano, 797 F.2d at 1545. An overview of the Bill of Rights applied to soldiers is found in Gilligan, The Bill of Rights and
Service Members, The Army Lawyer, Dec. 1987, at 3, 9, 11, as well as a state by state analys:s of verdict size m cnmmal cases. See generally Rosen, Thmkmg
About Due Process, The Army Lawyer, Mar. 1988, at 3.

% Burch, 441 U.S. at 135. o ; S . R :
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The Court similarly found in Ballew that a five-person jury
failed to preserve *‘the purpose and functioning of the jury ;

in a criminal trial” %* because: .1) group deliberation is not
adequate in groups composed of less than six persons; 2 2)
the accuracy of results is not adequate; ?’ 3) defense verdicts
are cut in half in small groups;?® 4) ethnic and minority
representation is reduced in small groups;?* and 5) juries

decide the close cases in the criminal justice system, and .

any judgment on size should be in favor of larger juries.

Tﬁe Court found the optimal size group to be six to eight
persons, and held that at least a six-person group was abso-
lutely required. *!

A five-member premeditated murder court-martial does
not compare favorably with the Ballew findings, and such a

panel may not deliver the “competent tribunal” mandated .
by due process.*? This is especially true because Congress_
appears to have chosen the number “five” based on whim.

and capnce, while the Supreme Court has exhaustively

studied the issue. Private E-2 Nathaniel Johnson, Jr., will

surely raise this i issue as he was convicted of premedxtated
murder and unlawful possession of a knife by a five-officer
court at Fort Eustis, Virginia. Johnson was sentenced to life
imprisonment. ¥ No doubt Congress s judgment about size
and votmg for courts-martial is entitled to “partlcular def-
erence.’
respon51b111ty for the delicate task of balancmg the rights of
servicemen against the needs of the military.””* Also,

“great deference [is accorded] to the professional judgement

of military authorities concerning the relative importance of

a particular interest.”’ ¥ Unfortunately, the military courts
and the President, through the Manual for Courts-Martial,
have simply rejected the due process concerns of Burch and
Ballew without any articulated professional judgment as to
why five-member courts are lawful. 3%

% Ballew, 435 USS. at 239 241-43
2 1d. at 232-33.

7 1d. at 234-35.

B1d at 236.

Y 1d, at 236-37.

30 1d.-at 237-39. See generally Williams v. Florida, 399 U.S. 78, 100 (1970).

* This is so because “Congress has the primary

The government in Mason would have the Court give
great deference in the composition and voting of courts-
martial ‘simply because the practices predate the constitu-
tion and have been used throughout our hlstory 3 Yet the
history ‘of court- martlal size and voting is a patchwork of
codes, tradition, and caprice. The nation’s first military
code, the Articles of War of 1776, required at least thirteen
members on a general court-mart1a1 and at least five on’ ‘a.

reglmental” court-martial, ‘as did their predecessors, the
British Artlcles of War and the Massachusetts Articles of
War.  In 1786 Congress changed the minimum number of
general court-mart1al members to five officers, and stated
in their preamble

, Whereas, crimes may be committed' by officers and
soldiers serving in small detachments of the forces of
the United States, and where there may not be a suffi-*
cient number of officers.to hold a.general court-
martial, according to the rules and articles of war [13],
in consequence of which criminals may escape punish-

ment, to the great injury of the discipline of the troops.

and public service. 4.

In 1827 the Supreme Court found‘the' number thirteen to

be merely directory to the convening authonty under the
1806 Articles of War, ‘and so upheld a conviction by a six-
member court “a

- While the Supreme Court has adopted the number six af-
ter:exhaustive analysis in Burch and Ballew, Congress has

selected the number five because of the needs of the'Army

and Navy in‘the eighteenth century. A prudent trial counsel

will ensure that six members are sitting after voir dire. Con-"

gress’s judgment in 1786 about small units in remote
locations hardly applies in this century. Besides, providing
at least six members after voir dire is a small price to pay to

v,

31 Ballew, 435 U.S. at 234, 239. The Mendrano court had six members and thus the size issue was not reached in that decision. Mendrano, 797 F.2d at 1539,

32 See supra note 23.

33 United States v. Johnson, CM 8700268 (A.C.M.R. 30 Nov..1987), aff’d, 26 M. J. 222 (C.M.A. 1988) (five members; no determmatlon as to unammlty)
" Solorio, 107 8. Ct. at 2931. See Burns v. Wilson, 346 U.S. 137, 140 (1953) (plurahty oplmon) Whelchel v. McDonald, 340 us. 122,127 (1950)

3 Goldman v. Wemberger, 106 S. Ct. 1310, 1311 (1986).

36 Mendrano, 797 F.2d at 1545; United States 'v. Guilford, 8 M.J. 598, 601-02 (AC M R 1979), petition denied, 8 M.J. 242 (CM A. 1980). See Umted

States v. Neeley, 21 M.J. 606, 609 (A.F.C.M.R. 1985); United States v. Seivers, 9 M.J. 612, 615:(A.CM.R.), aff"d, 9 M.J. 397 (C.M.A. 1980); Manual for -

Courts-Martial, United States, 1984, Rule for Courts-Martial 503(a) [hereinafter R.C.M.], and R.C.M. 601 analysis (silence as to number of members recom-
mended). The Manual for Courts-Martial is promulgated by the President pursuant to his constitutional authority as Commander-in-Chief of the Armed
Forces (U.S. Const. art. I, § 2), and pursuant to a statutory delegation of Congress’s power to “make Rules for the Government and Regulation of the land
and naval forces” (U.S. Const. art. 1, § 8, cl. 14). Article 36, Uniform Code of Military Justice, 10 U.S.C. §§ 801-940 (1982) [hereinafter UCMIJ], delegates
to the President the authority to prescribe procedural and evidentiary rules governing trials by court-martial. .

£l Brief for The United States in Opposition, Mason v. United States, No. 86-1935, 7.

38 Articles of War of 1776, arts. 5 and 10, §§ 14 and 15, reprinted in 5 J. Continental Cong. 80001 (W. Ford ed. 1906); W. Winthrop, Military Law and
Precedents, 21-22, 534, app. 921, 493, arts. 5 and 10, §§ 14 and 15, app. 947-60, 972 (2d ed. 1920 reprint); Massachusetts Articles of War, articles 32 and
37, reprinted in W. Winthrop, supra, at 947. See also W. Aycock and S, Wurfel Military Law Under the Uniform: Code of Military Justice 10 (1955). -

9 Articles of War of 1776 (as'amended in 1786) art. 1, § 14. See w. Aycock and S. Wurfel, supra note 38, at 11; and W. Winthrop, supra note 38, at 23, 159.
See also American Articles of War of 1806, art. 64, 2 Stat. 359, 367, reprinted in'W. Winthrop, supra note 38, at 976, app. 981; American Articles of War of
1874, art. 75, 18 Stat. 228 (1874), reprinted in W Wmthrop, supra note 38, at app. 986 Amencan Artlcles of War of 1916, ch. 418, art. 43, 39 Stat. 657

‘OSchlueter, The Court-MamaI An Htstoncal Survey, 87 Mil. L. Rev. 129, 147—48 Van Loan, supra note 16 at 384, 385 n. 118,
41 Martin v. Mott, 25 U.S. (12 Wheat) 19, 20, 34-35 (1827); accord Bishop v. United States, 197 U.S. 334, 339-40 (1904).
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-accord the defendant:a fair and competent tnbunal as the
ﬁfth amendment demands 2 c

Joinder—Do We Have To?

Trial counsel, staff ]udge advocates, .and ultlmately the
convening authority decide whether to join all known of-
fenses in one trial-4* The President has advised: “In the
discretion of the convening authority, two.or more offenses
charged against an accused may be referred to the same
court-martial for trial, whether serious or minor offenses or
both, regardless whether related . . "% Co

The questlon for trial counsel, raised before the Supreme
Court in United States v. Simmons, is whether the disparity
of offenses and the ensuing prejudice to the soldier are so
great as to deny the soldier a fair trial i in contraventlon of
the fifth amendment. 4

First, the trial counsel does have prosecutorial discretion

in advising commanders and may properly use it. 4 Second,

the trial counsel should evaluate each specification in light
of all other specifications and consider such factors as the
seriousness of offense, witness avallablllty, quallty of evi-

'dence, similar character, same ‘act or transaction, and

common scheme or plan. 4’ Finally, the military system fa-
vors joinder of all offenses against the accused,*® and if a
motion to sever is made, trial counsel should articulate the
armed forces policy on joinder: :

(1) While courts-martial are crucial to mamtammg dis-
cipline, they divert resources from military readiness
and thus “the basic fighting purpose of armies is not
served.” ¥ ‘

(2) Convemng fewer courts-martlal reduces the dxver-‘
sion of soldiers time from primary military
assignments and trammg, thereby enhancmg.
readmess 0. :

42 See supra note 23 (due process in the military defined).

-(3) Convening fewer ‘cburts-martial'promdtes unit in-
tegrity and cohesion by~ mmlmlzmg soldlers absence
from their units. 3! -

(4) -Convening one court-martial for a soldier promotes
high morale and discipline by providing prompt, visi-
ble remedies for all known crimes and breaches of
discipline. 52

- (5) The President as Commander-m-Chlef has con-
_cluded that separate trials are “too unwieldy to be
effective, particularly in combat or deployment.” 5

Simmons tested these policies in’ ‘'his court-martial as he
faced a premeditated murder charge and an unrelated ag-

‘gravated assault charge.’* On rebuttal the prosecution

producéd two witnesses who testified that Simmons had a
teputation for violence, which was relevant only to the un-
related aggravated assault charge. > Simmons claimed that

he was deprived his due process right to a fair trial, not-

withstanding the curative instruction given the members.

Review was denied for three reasons. First, the Presi-
dent s policy on joinder is a good one, and is accorded
“great deference” by the Supreme Court because it is a
sound “professional ]udgment of military authorities con-
cerning the relative lmportance of a particular military
interest.” % Second, misjoinder is not a per se violation of

_due process. ¥ Even if misjoinder raised such prejudice as
to approach denial of a fair trial under due process, ® sepa-

rate trials may not be mandated in any event because
certain constitutional rights enjoyed by civilians cannot be
accommodated in the military justice system.’® Third,
proper instruction which particularized the evidence on

:each charge and specification ensured Simmons a fair trial.
_The violent reputation evidence was not admitted on the

murder charge and the military judge so instructed the
court.

'3 The convening authority makes the final declslon at referral. UCMJ arts. 30(b), 22 and 24, The trial counsel, however, exercises prosecutonal discretion

and the staff judge advocate advises the eonvemng authonty UCMJ arts 38 (“trial counsel .

advice).
“R.C.M. 601(e)(2).

.’ shall prosecute in the name of the Umted States”), 34 (SJA

43 United States v. Simmons, CM 82-5474 (N.M.C.M.R. 30 Nov. 1983), affd, 21 M.J. 38 (C.M.A. 1985), cert. denied, 475 U.S. 1011 (Feb. 24, 1986).

46 Army Regulation 27-10 makes the American Bar Association Standards for Criminal Justice, the Prosecution Function, and the Defense Function appli-
cable to Army judge advocates involved in courts—martlal .Army Reg. 27-10, Legal Services—Military Justice, para. 5- 8 (1 July 1985) [hereinafter AR

27-10}.

YR.CM. 60’1@)(2); Rules 8 and 14, Fed. R. Crim. P.

48 R.C.M. 601(eX2) and discussion. :
49 United States ex rel Toth v. Quarles, 350 U.S. 11, 17 (1955).

30 Brief for the United States in opposition, Simmons v. United States, No. 85-857, 6.

Spd,
52 Id

SIR.CM. 601 analysis. The American Bar Association’s Section on Criminal Justice reached the same conclusion, and specifically. found that *“not on.ly

. would it be impracticable to incorporate Rule 8(a) [Fed. R. Crim. P.}, into military procedure, but the military has the more desirable modern practice.”

Committee on Criminal Justice and ‘the Military, Section of Criminal Justlee, Amencan Bar’ Assocmtlon, Comparatlve Analysis: Federal Rules of Criminal

Procedure and Military Practice and Procedure 20 (1982)

" 54 Brief for the Umted States, supra note 50, at 2

K Id. at 4.

36 Goldman v. Weinberger, 106 S. Ct at l3ll (deference to professnonal ]udgment)

. ¥7 See, e.g., Robinson v. Wynck 735 F.2d 1091, 1094 (Sth Cir. 1984), Oorbett v. Bordenkircher, 615 F.2d 722, 724-26 (6th Cir. 1980) United States v.
Seidel, 620 F.2d 1006, 1013 (4th Cir. 1980) (misjoinder only “a violation of & mere procedural rule”) (footnote omitted). See also Note, Harmless Error and
Misjoinder Under the Federal Rules of Criminal Procedure: A Narrowing Division of Opinion, 6 Hofstra L Rev. 533, 540 (l978)

38 See supra note 23 (definition of due process in the military).

%9 See, e.g., Schlesinger v. Councilman, 420 U.S. 738, 746, 757-60 (1975); Parker v. Levy, 417 U.S. 733, 743-52 (1974).
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When disparate offenses are joined, the trial counsel must
ensure that the members are properly instructed to consider
appropriately ‘evidence which is relevant-against only cer-
tain specifications. % Without such- careful instructions the
prejudice of misjoinder may depnve the soldter of a falr,
competent tnbunal :

Scientific Reports—Where Is The Scientist?

In the mllltary the accused has no right to confront an
expert witness in drug analysrs (who appears via a written
report), yet the accused ‘does have the right to question a
handwriting expert before that expert’s report may be ad-
mitted. The recent decisions of the Court of Military
,Appeals in Broadna.x 6! and. deley % may require the trial
counsel to explam ‘this distinction in sixth amendment anal-
ysis to the military judge, and thereafter, to the Supreme
.Court.

These de'cisions force the soldier and“his counsel either:
(1) to demand the presence of the expert witness who con-
ducted the test, and thus help the government convict the
soldler, or (2) to remain silent, forfeit the expert’s live testi-
mony, ‘and attempt to preclude admission of the lab report
as unauthenticated, as unreliable, or as offered in violation
.of the soldier’s sixth amendment right to confrontation.
The defense must affirmatively subpoena the chemist as a
‘defense witness in drug cases,  "and the defense must re-
quest the examiner’s presence when asked in all cases
involving subjective expert witness reports. 6

" Notwithstanding these rules, the soldier has a constltu-
tional right to confront his accusers:and the witnesses
against him at his trial.  He also enjoys an evidentiary
right to an adequate foundation for hearsay to be admitted
“against him.% The contrary military interest has, at last,
been articulated by the Court of Military Appeals in
Broadnax. The military interest is “to avoid unreasonable
harassment and undue pressure on the Government [e.g.,
defense bargaining power] resulting solely from the geo-
graphical location of the forensic laboratories in the
worldwide military justice system.. .
President’s Manual made “forensic laboratory reports” and
*‘chain of custody documents” admissible under Mil. R.

‘60 Mil. R. Evid. 105.

e Although the

'Evid. 803(8)(B)-in 1980, the rules and.analysis failed to ar-

ticulate the military ‘interest or necessity that compelled
their introduction through hearsay. The Manual does note,
however, that “those documents are not matters ‘observed
by police officers and other personnel actmg m a law en-
forcement capacrty A

The issue for the Supreme Court is whether they should
accord to the President and the Court of Military Appeals
“great. deference” to this “professional judgement of mili-
tary authorities concerning the relative importance of [this]
particular military interest,”’ as-stated.in Goldman v.
Weinburger.® This issue will be troublesome for the mili-
tary because the Court will no doubt refer to their civilian
practlce, in which the expert almost umversally testifies in
all trials in order to convince the lay jury of the evaluatlve
system’s reliability.

Notwithstanding the obvious sixth amendment problem,

'the rule for trial counsel is clear. In the routine drug case
‘where chemical testmg of blood, urme, or contraband is in-

volved, the expert examiner is not needed to’ testify unless

‘the accused demands it. In all other cases in which expert
.reports are. used, the expert must be called to testify. Not

only does this rule ensure a constrtutronal trial, as the con-
stitutional ‘analysis will demonstrate shortly, it utilizes the
trial counsel’s well-known ally: scientific evidence and ex-
pert testimony with all the accompanymg bells and whistles
that court members enjoy, and ‘with seemrng ob_]ectlve proof
by “science.” . S

The constitutional analysrs bchmd thrs course is' sound.
The chemist’s laboratory test in a drug case involves an ob-
jective, non-evaluative test, which several federal circuit
courts and innumerable state courts have found admissible
without the chemist’s testimony.™ The Fourth Circuit in
Kay agreed with the Court of Military :Appeals in Broadnax
that a chemist’s report is not subjective opinion but *“an ob-
jective fact, not mere expression of opinion, and its proof by
introduction of the certificate violates no constitutional
right of the defendant.” "' The Sixth Circuit has gone so far

. as to hold the chemist plays a non-evaluative role and is not

a witness against the defendant; thus the confrontatlon
clause does not even apply 7

6l United States v. Broadnax, 23 M.J. 389 (C. M A. 1987) (handwntmg a.nalysts report 1mproperly admitted without examiner’s testlmony) -
2 United States v. Ridley, 22 M.J. 351 (C.M.A. 1986) (urine test report properly admitted without chemist’s testimony), cert. denied, 107 S. Ct. 4(X) (1986)
6 Broadnax, 23 M.J. at 393-94; United States v. Vtetor, 10 M.J. 69, 78 (C M.A. 1980). See United States v. Porter, 12 M.J. 129, 132 (C M.A. 1981)

% Broadnax, 23 M.J. at 394.

65U.S. Const. amend. VI. See generally OhIO v. Roberts, 448 U.S. 56, 66 (1980)

6 Mil. R. Evid. 803(6) and 803(8).
57 Broadnax, 23 M.J. at 394.
S8 Mil. R. Evid. 803(8)(B) analysts at A22-49.

ki

. ©9106 8. Ct at 1311, The Court of Mllua.ry Appeals is accorded "great deference" by the Suprcme ‘Court on nonconstltutlonal mxlltary issues. Mrddendorf
v. Henry, 425 U.S. 25, 43 (1976) See Burns v. Wilson, 346 U.S. 137, 14042 (1953) (plurality opmlon) ,

70 See, e.g., United States v. Parker, 491 F.2d 517, 520-21 (8th Cir. 1973), cert. denied, 416 U.S. 989 (1974); Umted States v. Beasley, 438 F 2d 1279 1281
(6th Cir.); cert. denied, 404 U.S. 666 (1971); Kay v. United States, 255 F.2d 476, 480-81 (4th Cir.), cert. denied, 358 U.S. 825 (1958); United States v. Ware,
247 F.2d 698, 699-700 (7th Cir. 1957); State v. Cosgrove, 181 Conn. 562, 562-85, 436 A.2d 33, 37-44 (1980); Howard v. United States, 473 A.2d 835,
838-40 (D.C. 1984); Commonwealth v. Harvard, 356 Mass. 452, 462-63, 253 N.E.2d 346, 352 (1969); State v. Larochelle, 112 N.H. 392, 394-97, 297 A:2d
223, 225-26 (1972); State v. Malsbury, 186 N.J. Super. 91, 98-101, 451 A.2d 421, 425-26 (1982); State v. Smith, 312 N.C. 361, 364-86, 323 S.E.2d 316,
.318-30 (1984); Coulter v. State, 494 5.W.2d 876, 881-884 (Tex. Crim. App. l973); Stau: v. Kreck, 86 Wash.2d 112, 117-21 & n.3, 542 P.2d 782, 786—88 &
n.3 (1975). N ‘ .

71 Kay, 255 F.2d at 481, Compare Broadnax, 23 M J. at 396 (Cox, J concurrlng) . . o
"2 Beasley, 438 F.2d at 1281. S B R LS AT .
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- The Second Circuit, however, prohibits admission.of a
lab report without the chemist's testimony, as do some
states.” In United States v. Oates, the court held a lab re-
port not admissible under. Fed. R. Evid. 803(b), and
probably madnussxble under the confrontatlon clause. ™

Judge Cox, in his concurring. opmlon in Broadnax, pro-
vided the constitutional analysis that surely will satisfy the
Justices on the issue of chemical analysis. He first recites the
sixth amendment requirements to admit hearsay 1) an tm-
available deelarant, and 2) “the evidence bears such mdlcla
of reliability’ as to be a veritable substitute for the preferred
face-to-face confrontation.” * Judge Cox then recounts that
for chemists’ reports only, the chemist’s unavailability need
not be proved in the military because: (1) chemical ldent1ﬁ-
cation is “essentlally neutral and nonaccusatory,” “(2) the
analytical process is objective, not subjective; (3) defend-
ants’ objections to the chemists’ absence are “tactical
ploys” usually “designed to capltahze on the practical im-
pediments to routinely providing chemist-witnesses
throughout the world wide court-martial jurisdiction;” and
(4) defendants may always demand and obtain the chem-
ist’s presence under the compulsory process clause. " '

- The Supreme Court should have no problem with al-
lowing the chemist’s report to join the pubhc record and
business record as evidence properly received into evidence
without the author testifying.” Such records have received
the Court’s approval as “firmly rooted” hearsay exceptions,
and can be admitted without even a custodian’s testimony if
they are self-authenticating. ® Chemists’ reports, along with
public records and business records, are accurate and relia-
ble because they are routinely prepared by persons who
have no motive to falsify the reports, and no known suspect

.. Turning to all other scientific reports, trial counsel
should produce the examiner in all areas that involve sub-

jective, evaluative analysis.. Not only is this sound

advocacy, it ensures confrontation of adverse witnesses,
which the Broadnax rule fails to accomplish. Broadnax. al-
lows trial counsel to notify the accused prior to trial of the
expert witness report, and then to assert defense waiver if a
defense counsel does not demand that the witness be called
to testify. ® This rule is less tenable than the chemist rule.
First, this process shifts the burden of proof to the accused
by forcing the accused to call an adverse and mcnmmatmg
witness. :

Second this process had no support in federal decnsxonal
law. The Federal Circuit courts in Parker,®' Beasley,® and
Kay,® have each stressed the objective fact finding process
of the chemist. Subjective opinions and analysis of hand-
writing, ® fingerprints, sanity,® fibers, bodily fluids, and
the probability of identification all must be subjected to the
rigors of cross-examination in order to aecord the accused
his right to confrontation.

In the end, prosecutors are pﬁid for their judgme'nt:

From charging the accused, to selecting witnesses, to
presenting evidence, the trial counsel must decide where
and how to spend the command’s funds to achieve a just
conviction. Depriving the court members the often dramat-
ic testimony of a scientist, an expert witness, in subjective
analysis cases, seems to'be a poor decision that begs for Te-
versal by the Supreme Court

Dramatlc Reforms—Have We Forgotten?
When Justlce Thurgood Marshall was a defense attomey,

_there were no motion hearings and no bench trials in

to unphcate »

73 United States v. Oates, 560 F.2d 45, 80-81 (2d Cir. vl?77); Moon v. State, 300' Md. 354, 369-71, 478 A.2d 695, 703 (1984) (sixth amendment forbids
admission of report which had discrepancies on its face), cert. denied, 469 U.S. 1207 (1985); Commonwealth v. McCloud, 457 Pa. 310, 322 A.2d 653 (1974)
(state constitution forbids medical examiners report on cause of death); State v. Henderson, 554 S.W.2d 117 (Tenn. 1977).

74 Oates, 560 F.2d at 80-81.

75 Broadnax, 23 M.J. at 396 (Cox, J., concumng) (cmng United States v. Hines, 23 M.J. 125, 130, 136, 137 (C M.A. 1986). See genera"y Ohio v. Roberts
448 U.S. 56, 66 (1980).

76 Broadnax, 23 M.J. at 396 (Cox,’ J concurnng) See UCMJ art. 46; R.C.M. 703(a) (* ‘The prosecution and defense and the court-martial shall have equal
opportumty to obtain witnesses and evidence, including the benefit of compulsory process.”). Failure to subpoena the author of contested exhibits is noted by
reviewing courts, and considered against the defendant in determining whether his sixth amendment confrontation right was denied. See Barber v. Page, 390
UsS. 719 (1968), Dutton, 460 U.S. at 88 n.19, 96 n.3; Umted States v. Lee, 589 F.2d 980 (9th Cir. 1979); Holbrook v. United States, 441 F.2d 371, 373 (6th
Cir. 1971).

71« Properly administered the business and public records exceptions would seem to be among the safest of the hearsay excepuons *” Raberts, 448 U S. at
66 n.8 (citations omitted); Dutton v. Evans, 400 U.S. 74, 87-89, 95-96 (1970) (plurality opinion and Harlan, J., concurring in the result).

8 Jd.; Mil. R. Evid. 803(6) and (8), 902 (self-authentication).

1 See, e.g., E. Cleary, McCormick’s Handbook of the Law of Evidence § 306, at 720 (2d ed. 1972); 4 D. Louisell & C. Mueler, Federal Evidence § 446, at
646-47 (1980); 4 J. Weinstein & M. Berger, Weinstein's Evidence B03(6) [01], at 803—176 (1985). In fact, such records are often more reliable then the au-
thor’s testimony given the large number of records and entries he has made; cross-examination of such authors is often not helpful; it is practically
inconvenient to call all the witnesses who recorded entries on one record; and public expediency is not served by having public officials always present in
trials to testify; thus, unavailability of the author need not be proved. E. Cleary, supra, § 312, at 729, § 315 at 736; 4 D. Louisell & C. Mueller, supra, § 446
at 646; 4 J. Weinstein & M. Berger, supra, 803(6) [Ol], at 803-149, 803(8) (01], at 803—[89—90- 5 J. Wigmore, Evidence in Trials at Common Law § 1521 at
440, § 1631 at 617-18 (Chadbourne rev. 1974).

80 Broadnax, 23 M.J. at 394.

81 pgrker, 491 F.2d at 520-21.

82 Beasley, 438 F.2d at 1281.

83 Kay, 255 F.2d at 481. )

84 See Broadnax, 23 M.J. at 389, 397.

85 Phillips v. Neil, 452 F.2d 337, 347-49 (6th Cir. 1971) (admission of medical record containing psyehlatnc opinion on defendant's mental condition violat-
ed the defendant’s nght to confrontation), cert. denied, 409 U.S. 884 (1972).
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courts-martial.% ‘The following survey will illustrate the
sweeping changes in the military system, and the reserva-
tions that some justices 'still have about the system. The
dissenting justices in Solorio believe the military system de-
liberately withholds constitutional protections .from

-soldiers, is permeated .with unlawful command influence,
and needs immediate reform by Congress ¢ Indeed the ma-
_]ority in Solorio. refused to.endorse the military system even
with its recent reforms B .

i7:Only recently has the military _]ustice system begun to

: shed its star-chamber image, dnd its practitioners must cite

these positive reforms at every opportunity in order to
- purge that i image from the public s eollective mind.

Commentators have agreed that the Military Justice Act
of 1968 provided major reform so that “military justice at-
" tained virtual parity. with civilian criminal justice.” % For
example, the 1968 Act mandated that’ qualified defense at-
_torneys represent soldiers _not only at general courts-
_ martial, but also at BCD ‘special courts-martial and all spe-
cial courts-martial unless unavailable because of military
__conditions.® The services have ensured by regulation that
. the accused is represented at all special courts-martial. ®'
Further, the Army and Air Force have an independent trial
defense service.?2. and the Coast. Guard provides;the ac-
cused, upon request an 1ndependent defense counsel from
another command. ** Navy defense counsel are no longer in
the post commander’s chain of command, and Marine
Corps defense counsel are evaluated by independent region-
al defense counsel. ™ = ,

0

In 1968 Congress also abolished the mysterious position
~ of “law officer,” and created the independent *‘military
judge” with enhanced power and prestige.®® The services

further strengthened the role of the:military judge by re-
quiring one be assigned:to.all special .courts-martial;
although not required by.the Act.% For the first time a sol-
dier could elect a trial by the military judge, and the judge
could order the withdrawal of -a guilty. plea *‘prior to an-
nouncement of the sentence.”®” Finally, the military judge
was empowered to hear.and decide pretrial motions, and
other motions outSide the presence of the court-members. *

The 1968 Act also. created “Courts of Military ReView"
which replaced the Boards of Review, and provided for the
complete independence in performance evaluations for, and
Eromotion of, judges on the Courts of Review.® Congress

Iso attacked unlawful command influence by amending ar-
ticle 37 to prohibit the inclusion’ of any comment
whatsoever on the execution of duty as a court member or
defense counsel in any report aﬁ'ecting performance evalua-
tion or promotion 100

Fmally, service members gained indiVidual rights in 1968
such as the absolute right to refuse trial by summary court-
martial, and to demand trial by special or general ‘court-
martial with their attendant procedural rights. 11 Bail
pending appeal was also added in the form of deferral of
punishment. 1> While not enacted through Congress, the
President provided greater procedural rights to: service
members through the Manual for Courts Martial issued in
1969. For example, pretrial discovery in the military .is far
broader than that required in the federal courts. * In 1980
the President prescribed the Military Rules of Evidence for
Courts-Martial which were adapted from the Federal Rules
of EVidence lo4 .

+'In 1981 Congress resumed its reform of the system by re-
aﬂirming a service member’s right to a certified defense

86 «“Marshall's long experience as a defense lawyer left him suspicious of prosecutive and judicial practices that lent themselves to abuses of the rights of the
accused, yet might not be easily susceptible of meaningful appellate review.” IV L. Friedman & F. Israel, The Justices of the United States Supreme Court
1789-1969, 3063 3079 (1969). Marshall began his practice in 1933; joined the NAACP Legal Defense Fund in 1936, was appointed to the Second Circuit
" Court of Appeals in 1961; became Solicitor General of the United States in July of 1963; and was confirmed as an Associate Justice of the Supreme Court in
1967. Id. at 3066, 3077, 3083, 3088. Marshall argued the military case of United States v. Adams, 319 U.S. 312 (1943) before the Supreme Court for the
Legal Defense Fund, and was on the brief for the Legal Defense Fund in’ the military case of Burns v. Wilson, 346 U.S. 317 (1953) Id. at 3090, 7

87 See supra notes 8-9. See also Gilligan, supra note 23, at 3 (public still does not understand military justice).
38 See supra notes 7-8 and accompanying text. R : = .

8 Irwin, The Military Justice Act of 1968, 45 Mil. L. Rev. 77 (1969) See generally Mounts & Sugarman, The Milmiry Justice Act of 1 968, 55 A.B.A.J. 470
(1968); Moyer, Procedural Rights of the Military Accused: Advantages Over-a Civilian Defendant, 22 Me. L. Rev, 1 (1970); Bishop, Perspective: The Case for
Military Justice, 62 Mil. L. Rev, 215 (1973); Poydasheff & Satter, Military Justice’—Definitely!, 49 Tul. L. Rev. 588 (1975); Pitkin, The Military Justice
System: An Analysis from the Defendaut S Perspeczlve, 29 Navy JAG J 251 (1977); Zii:nmerma.n, Civilian v. Military Justice, The Companson of Defendant s
Rights, 17 Trial 34 (1981). - .. .

% Pub. L. No. 90-632, § 2(5) and (10), 82 Stat 1335 and 1337; UCMJ arts. 27(c) and 19. See also S. Rep. No 1601, 90tli Cong ‘2d Sess 8 (1968) (Senate
makes clear that counsel will be provided in all but the most unusual cases).

9'E.g, AR 27-10, para. 5-5; Air Force Reg. 111-1, Military Justice, Military Justice Guidc. pa.ra 3—6 { Aug 1984) [hereiriaf'ter AFR 11— l]
92F.g., AR 27-10, Ch. 6 (Army’s Trial Defense Service). :
93 Dep't of Transportation, Coast Guard, Military Justice Manual, COMDTINST M35810.1A, § 302—2 (Apr 10 1985) [liereinat‘ter COMDTINST]

9“Dept of Navy, Manual of the Judge Advocate General, §0100—0104 041(a)-(c) (CS May 26, 1986) [hereinaﬂer JAGMAN] Marine Corps Order
58.11A (Nov. '15,:1985). . : ¥

95 Pub. L. No. 90-632, §2(9) and (3}, 82 Stat 1336 ai'id 1335, UCMJ arts. 26 and 16. ° .
% AR 27-10, para 5-3; AFR T11-1, para 3-8; JAGMAN§5300 7B, § 301- lOA COMDTINST§300—1 L
97 pub. L. No. 90-632, § 2(3) and (19)(B), 82 Stat. 1335 and 1339; UCMJ arts. 16 and 45(b). T
% Pub. L. No. 90632, .§ 2(15)(a), 82 Stat. 1338; UCMLI art. 39(a). See also S. Rep. No. 1601, 90th Cong., 2d Sess. (1968) .

9 Pub. L. No. 90632, § 2(27), 82 Stat. 1341; UCMJ art. 66(a), (g) and (h).

100 pyp. L. No. 90-632, § 2(13Xb), 82 Stat. 1338; UCMYJ art. 37(b).

101 pypb. L. No. 90-632, § 2(6), B2 Stat. 1336, UCMJ art. 20.

102 pyb. L. No. 90-632, § 2(24)(b) and (d), 82 Stat. 1341, UCMJ art. 57(d).

103 Compare Mannal for Courts Martuil United States, 1969 (Rev ed), para 115(c), R.C.M. 701, and Mil. R vad 304, 311 and 321; wrth Rule 16 'Fed. R
Crim; P. = . - )

104 Exec. Order No. 12198 3 C.F.R. 151 (1980). See S Saltzburg, L. Schinasi, D. Schlueter, Military Rules of Evndenee Manual (198 l)
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counsel before an investigation under article 32 of the
Code. 1% -A ‘soldier’s right to an article 32 investigation has
been recognized by the civilian community as one of -the
military accused’s most important rights because it provides
open discovery dnd cross-examination of witnesses (adVerse
and fnendly) under oath. 16 '

. The year 1983 brought further major reforms:. Supreme
Court review of the Court of Military Appeals decisions,
government appeals, waiver of appeals, a specific punitive
article for drug offenses, and increased membership on the
Code Committee. '” Important issues remained and Con-
gress ordered an Adyisory Commission to study them. The
Commlssxon recommended, inter alia, that court members
continue to sentence soldiers, that the jurisdiction of speclal
courts-martial be extended, that military judges not receive
guaranteed tenure, and that the Court of Military Appeals
be an Artlcle III court with five members. 18

" After the 1983 Act the President made additional re-
forms through his 1984 Manual. The Manual now sets
forth procedures for apprehensions in private dwellings,
pretrial confinément with counsel rights, plea agreements,
speedy trial rights similar to the federal system, and imposi-
tion of the death pena.lty 109

* Finally, trial counsel are reminded to publicize these re- !

forms at every opportunity. As long as the public remains
ignorant of the military system, ! the Supreme Court will
scrutinize even the most routine case like Goodson; three of

‘the justices believe the military system still deliberately

withholds constitutional rights from soldiers. !"! Practition-
ers must constantly stress the system s beneﬁts

Conclusion

Every court-mamal presents consntutlonal issues like
court size, joinder, and scientific evidence. Other issues
abound. Every court-martial will be reviewed by appellate
attorneys secking Supreme Court review.'"? The litigants,
the press, the ACLU, and other amici curiae will lobby the
Court to reform the military system through that particular
case. From the Solorio decision we learn that some justices
still believe reform is needed.

One conclusion is manifest: constitutional issues will be
raised at trial and litigated on appeal. Trial counsel should
resolve those issues on the record while making a complete

- record of fact-and law. Further; the system’s reforms

should be emphasized. While we have come far since 1949,
we have miles to go before we sleep. :

105 Military Justice Amendments of 1981, Pub. L. No. 97-81, §§ 1-6, 95 Stat. 1085-89, UCMJ arts. 32 and 38.

106 Gosa v. Mayden, 413 U S. 665, 681 n.6 (1973); Moyer. supra note 89, at 6-11; Sandell, The Grand Jury and the Article 32: A Compamon, IN. Ky. St.
L.F. 25 (1973). Also Swanson, The Article 32 nght of An Accused to Pre Trial Cross-Exammatwn of the Witness Agairm Him “If They are Available™, 24 Air
Force L. Rev. 246, 249 253 (1984).

107 Military Justice Act of 1983, Pub. L. No. 98-209, §§ 10, 5(cX1), S(b)(l), 8, 9, 97 Stat. 1393, 1405, 1398, 1397, 1403, 1405, UCMY arts. 67, 62, 61, 112a,
67. See generally Cook, nghhghts of the Military Justice Act of 1983, The Army Lawyer, Feb. 1984, at 40.

108 pyb, L. No. 98-209, § 9(b), 97 Stat. 1405; Military Justice Act of 1983 Advisory Commission Report (1934) See generally Lonegran An Overwew of rhe
Military Justice Act of 1983 Advisory Commission Report, The Army Lawyer, May 1985, at 35.°

19 R C:M. 302, 305, 705, 707 and 1004.
10 Gilligan, supra note 23, at 3 n. 4-6.
W solorio, 107 S. Ct. at 2941 (Justices Marshall, Brennan and Blackman, dissenting).

112 e Examination and New Trials Division in USALSA reviews the records of all specral courts-martial, and the records of specml and general courts-
martial ‘not reviewed by the Courts of Military Review. UCMYJ art. 64. The Courts of Revrew automatlcally review all courts-martial in which a punitive
dxscha.rge or one year of confinement is adjudged. UCMYJ arts. 66-67.

Trial Defense Service Note

The Commander’s Role in Ordering Urinalysis Testing

Captain Robert A. Mast :
~82d Alrborne Division Fleld Oﬁ‘ice. US Army Tnal Defense Servzce o

The Army conducts hundreds of thousands of urinalysis
tests annually.! Every “positive” test result has the poten-
tial of becoming a contested piece of evidence in a court-
martial. Whether a “positive” result on a urinalysis test will
be admitted into evidence often hinges on whether the test
was performed in compliance with Army regulations and
the applicable Military Rules of Evidence. Frequently, the

issues of who ordered a particular urinalysis test and ‘under
what authority they did so become crucial in determining

‘the admissibility of the test results. Under Army Regula-

tion ‘60085, only a commander, a physician, or an alcohol
and .drug control officer may ‘order urinalysis testing of
soldiers.? This article examines the role of the commander
under the regulation (Army Regulatlon 600-85) and under

! Telephone Conversation of 3 May 1988 with MAJ Puttock of the US Army Drug and Alcohol Agency (a subumt of the Total Army Personnel Agency
(TAPA)). Currently, approximately 750,000 urinalysis tests are being conducted annually. -

2 Army Reg. 600-85, Alcohol and Drug Abuse Prevention and Control Program, para. 10-3a (3 Nov. 1986) [hereinafter AR 600-85].
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the Military Rules of :Evidence, partlcularly Mrhtary Rule
of Evidence 313.3. . . -

Under the Regulation

The prmclpa.l players under the regulanon are the com-
mander, the unit alcohol and drug coordinator (UADC),
and the observer. The commander orders the testing, the

UADC administers the testing, and the observer ensures .

that the urine collected is that of the soldier provrdmg the
sample Army Regulation 600-20 delineates what is re-
qulred to be considered a “commander,”* The appomtment
criteria to be a UADC are that the soldier be in the grade
of E-5 or above and that he or she be mature, skillful and
honest.® Observers must be soldJers in the grade of E-5 or
higher who have sufficient maturity and integrity.® When
all of these individuals properly perform their duties, a uri-
nalysis test conducted at the unit level should be valid.”

A close examination of the commander’s role in the test-
ing program often 'reveals a critical irregularity—the
abdication by the commander of his or her responsibility to
order the testing. The regulation states that “[t]he decision
to test is a command judgment.”® Sometimes, however, a
commander will delegate this judgment to a subordinate. It

is not unusual to find the first sergeant, an executive officer, -

or even the UADC, deciding who is to be tested, and when
and ‘where the test is to be conducted. Too often, the com-
mander is as surprised as his or her soldlers to find
urinalysis testing being conducted. Y

- Army Regulation 600-85 does not discuss the delegation
of the commander’s responsibility to order testing. The ex-
planatory text in the subparagraphs of the enabling
paragraph, however, specifically references Military Rules
of Evidence 312, 313, 314, 315, and 316.° Each of these
Military Rules of Evidence, which deal with intrusions, in-
spections ‘or searches, requires some type of specific
command authority or command direction. A commander’s
order, not a subordinate’s, is normally requlred to. uphold
the validity of those types of intrusive actions in court. One
can argue, therefore, that the same is true with regard to
urinalysis testing and that the decision to test may not be
delegated.

‘A more cogent reason supportmg nondelegability of the
authonty to order testing is the privacy interest of the sol-
dier being tested. Citizens who enter the United States
Army as soldiers do not lose all of their rights to privacy.
Army Regulation 600-85 specifically recognizes this priva-
cy interest. It states, ““[s]oldiers. , . .will be accorded
maximum respect and concern for human dignity as much
as possible under the partlcular circumstances.” 1° Soldiers
do not want to be viewed in a private act such as urination.
They certainly do not wish to do so upon the order of a 'ser-
geant/E-5 UADC. The possibility of abuse in such a
situation is readily apparent. Paragraph 10-3a of Army
Regulation 600-85 allows a commander to test his entire
unit or a part of it. ' Many units test on a biweekly or on a
monthly basis, testing only part of the unit at any one time.
A subordinate, if left to his or her own discretion, could use
the urinalysis testing program to abuse some soldiers while
favoring others. A commander, generally endowed with
more mature judgment, breadth of experience, and unpa.rtl-
ality, should personally ensure that the urinalysis testing
program is fairly instituted and is not overboard or over-
reaching. The regulation implicitly prescribes this active
role by the commander and common sense demands 1t

Military courts have not ruled spec1ﬁcally on the status
of a soldier’s privacy interests in urinalysis testing under
Army Regulation 600-85. They have established, however,
that the military must follow its own regulations, especially
those regulations that provide some type of privacy interest.
In United States v. Russo the Court of Military Appeals
recstablished the principle that “[i]t is well settled that a
government agency must abide by its own rules and regula-

_tions where the underlying purpose of such regulations is
- the protectlon of personal liberties or interests.” 1> Surely,

exposing one’s genitals while urinating is a privacy interest.
recognized by Army Regulation 600-85. 1*

Under the Mlhtary Rules of Endence

Before the adoptlon of the 1984 Manual for Courts-Mar-
tial the legal basis for urinalysis testing was purported to be
Military Rule of Evidence 314(k).'* In the 1983 case of
Murray v. Haldeman ' the Court of Military Appeals used
Military Rule of Evidence 314(k) to allow random, non-
probable cause, urine testing. Someé commentators have
argued that the holding of Murray v. Haldeman is no

3 See Manual for Courts-Martial, United States, 1984, Mil R. Evid. 312, 313, 314, 315 and 316 [hereinafter Mil. R. Evid. 312, 313, 314, 315, 316).
4Anny Reg. 600-20, Army Command Policy and Procedures, Chapter 20 Mar 1988) [hereinafter AR 600—20]

3 See AR 600-85, para. 10—4e(1).
6 See AR 600-85, para. 104e(2).

7 The roles of the UADC and the observer are set forth in greut detaxl in Appendur E of AR 600-85. Their performance is normally closely scrunmzed by
the defense counsel. For a defense oriented perspective on the roles of the UADC and the observer, see J. Impallaria, An Outline Approach to Defending

Urinalysis Cases, The Army Lawyer, May 1988 at 27
SAR 600-85, para. 10—3a

9See AR 600-85, para lO—3a(l), (2), (3), and (4)

10 AR 600-85, para. lO—3a '

" Aviators, Military Police, and those soldlers under the Pcrsonnel Rehablhty Progra.m are requxred by AR 600-85, para. 10—33(4) to be tested at least once
a year. There is no regulatory mandate to conduct urinalysis testing of other categories of soldiers at any particular. time penod, although most Ioca.l com-
mands put forth suggested “goals" e.g at least once every 6 months for all soldiers.

12 United States.v. Russo, 1 M.). 134 (C.M.A. 1975) (citation omitted).

13 Neither paragraph 1-1 (Purpose) nor paragraph 1-9 (General Policy) or AR 600-85 specifically mentions a pnvacy mterest of soldiers. A pnvacy interest
may be inferred, however, by the second and fifth sentences of paragraph 10-3a and by the common human experience of hiding one’s body when urinating.

14 4Other searches. A search of a type not otherwise included in this rule and not requiring probable cause under rule 315 may be conducted when perrmsm-
ble uinder the Constitution of the United States as applied to members of the armed forces.” Mil. R. Evid. 314(k) ‘ ;

15Murray v. Haldeman, 16 M.J. 74 (C.M.A. 1983). ‘
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Tonger applicable, as ‘the 1984: Manual for:Court- Mamal

now specifically allows for urine sampling'in Military’ Rule

of Evidence 313(b).'® The appellate courts'are now using

Military Rule of Evidence 313(b) in their recent (post: 1984) .

analysés of command directed urinalysis testing. ‘Murray v.
Haldeman can be viewed either as the basis of the new Mil-
itary Rule of Evidence 313, or as an invalid bit of old case
law 17

The reported cases that have exarmned the role of the
commander in urinalysis testing under Military Rule of Ev-
idence 313(b) are primarily from the Courts of Military
Review. In United States v. Heupel'® the military. Judge
ruled that the results of a urinalysis test, conducted under
the direction of a noncommissioned officer in charge (NCO-
IC) of an Air Force correctional confinement facility
(CCF), were inadmissible under Military Rule of Evidence
313(b). The NCOIC had implemented a testing program in
which all airmen entenng the facility for correction would
have to provide a urine sample. He had received contingent
approval from the base commander for such testing. The
contingencies were obtalmng the approval of the staff Judge
advocate, and receiving urinalysis allocations from the wing
vice commander. It is unclear from the recited facts wheth-
er or not the NCOIC did receive either the allocations or
the approval of the staff judge advocate, Samples were tak-
en, however, and the test was labeled ‘command directed.”
Airman Conterras was tested upon his entry into the CCF.
He tested “positive.” On these facts, the military judge
ruled the test results inadmissible under three bases: 1)
under provisions of Air Force Regulation 30-2.and its
‘amendment, Interim Message Change 82-3; 2) under Mili-
‘tary Rule of Evidence 313(b)(1); and 3) under ‘Military
Rule of Evidence 313(b)(2). The military judge’s rulings of
inadmissibility, except for that under Military Rule of Evi-
‘dence 313(b)(1), were affirmed by the Court of Military
Review. Of particular note is the appellate court’s agree-
ment that Airman Conterras was “specifically selected” in
violation of Military Rule of Evidence 313(b)(2).

The term *“‘specific individuals selected for examination
found in Military Rule of Evidence 313(b)(2) was intended
to preclude examinations that are subterfuges for searches.
This rationale goes hand-in-hand with the requirement that

a commander direct urinalysis testing. The term “specific

individuals,” according to the drafters, means persons

named or identified on the basis of individual characteris-: -

tics.! A soldier who is not a commander probably would

have a greater tendency to select, for urinalysis testing,u

those soldiers whom he or she suspects of drug use. Individ-
nal characteristics could become paramount. Command
control of searches, inspections, and seizures ensures-the
evenhandedness of the military justice system. Al]owmg a
solider ‘who is not & commander to decide such issnes
would put too much ‘discretion in the hands of the person
actually conducting the examination. A subordinate iwith
too ‘much dlscretion conductlng the exammatlon can be
unlawful » . L

A small amount of subordinate discretion. however, was
recently approved by the Court of Military Appeals. In
Um;ed States v. Johnston?' the court upheld a unnalys1s
testmg program that had been mandated through the in-
structlons of a hngher headquarters. There, the staff of a
bng was to be tested monthly with the test date to be ran-

'domly selected. A law enforcement petty officer, usmg his

own discretion, decided on the monthly testing’ date but
had no control over who would be tested. The day picked
had to be approved by his supervisor. Unlike the NCOIC of
the CCF, he could not *“‘specifically select” any individual
or group of individuals, because the instructions mandated
that everyone was to be tested.

‘In the more recent case of United States v. Burris? a dif-
ferent panel of the Air; Force Court of Military Review
upheld the vahdlty of another “command directed” urinal-
ysis test. The court noted that Mllitary Rule of Evidence
313(b) limits the authonty to ‘conduct inspections solely to
commanders. In this case a squadron commander ordered
his acting first sergeant to make the necessary arrangements
for a random urinalysis testing. The first sergeant did so,
and after coordination, selected a certain date and a method
of random selection. Later, the first sergeant informed the
commander of the date. The Court of Military Review af-
firmed this method of a “‘command directed” urinalysis
test.

Military Rule of vadence 313(b) defines “inspection™ as
an “incident of command.”?* The courts have been reluc-
tant to give soldiers other than commanders the authority
to authorize inspections on their own accord.* Why the
difference between the.three cases? The answer appears to

‘be that the commander in Heupel had no idea of the specif-

ics of the testing program other than the general knowledge
that it was happening. In Johnston the testing program was

. specifically mandated by higher headquarters in written in-

structions, with little room for discretion. In Burris the
commander peérsonally ordered the testing and was later
made aware of the exact date and of the method of selec-

. tion. In Burris and Johnston the command was involved

16 See e.g., Saltzburg, Schinasi, and Schlueter, Military Rules of Evidence Manual at 235 (2d ed. 1986), Mil. R. Evid. 313 states in pertinent part that, “an
order to produce body fluids, such as urine, is permissible in accordance w1th thls rule i

v Manual for Courts-Martial, United States, 1984, Mil. R. Evid. analysls, app 22, at A22-22 [heremafter Mil. R. Evid. analysis] Murray v. Haldeman is

cited es a source. Murray v, Haldeman has been cited by the Court of Mllltary Appeals since the 1984 adaption of Mil. R. Evid. 313. See e.g., United States
v. Johnston, 24 M.J. 271 (C.M.A. 1987). The court’s analysis, however, is under Mil. R. Evid, 313(b) rather than 3l4(k)

18 United States v. Heupel, 21 M.J. 589 (A.F.C.M.R. 1935)

19 Mil. R. Evid. analysis at A22-23.

20 See United States v. Harris, 5 M.J. 44 (C.M.A. 1978)

2! United States v. Johnston, 24 M.J. 271 (C.M.A. 1987).-

2 United States v. Burris, 25 M.J. 846 (A.F.CM.R. 1938).
. BMil. R. Evid. 313(b).

2 See e.g., United States v. Ellis, 24 M.J, 370 (C M.A. 1987) in whleh the Court very spectﬁcally mentlons, in its analysis of Mil. R Evid. 313, the undcrly-
ing commander’s order. See also U.S. v. Harris, 5 M.J. 44 (CM.A, 1987)—question of too much discretion in the law enforcement officer. On the other
hand, the drafters of the Military Rules of Evidence in their analysis of Mil. R. Evid. 313 note that “any individual placed in 8 command or appropriate
supervisory position may inspect the personnel and property within his or her control”. Mil. R. Evid. analysis at A22-21.
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and ensured that what was taking place was a valid inspec-
tion. In- Heupel the command was, at best, penphcrally
aware of what the- NCOIC was’ domg :
ThlS ana]ys1s follows an Army Court of Mllltary Re-
view’s related holding:that command directed urinalysis
testing (inspections) are valid if they are directed at preset,
scheduled times. In United States v.-Valenzuela® :an Army
Court of Military Review upheld a commander’s directive
to test soldiers immediately upon their return from leave. It
was established that the commander knew spec1ﬁcs of the
testing program, ard had personal]y ordered the initiation
of the testing program. In the cases cited that upheld the
inspections, a commander had personally and affirmatively
ordered the’ testing either orally or in wntmg ‘Therefore, it
appears that ‘under Military Rule of Evidence 313(b), a
commander’s establlshment of a detailed testing scheme
through a written directive or ‘a personal order may be a
prereqms1te for a va]xd urmalysm test.

Conclusxon

Attorneys defending soldxcrs in unnalys:s cases should
‘ascertain who ordered the u.n.naly51s test ‘and under what
authority he or she did so, Perhaps a commander was not
sufficiently mvolved in the decision to conduct that particu-
lar test. There are some command responsibilities that may
not be delegated, at least not beyond certain limits. The reg-
'ulation and Mlhtary Rule of Evidence indicate that the
decision to ‘order urinalysis testmg may ‘be one of them.
‘Personal command involvement is a necessary prerequls1te
for a valid test. Adm1ssnb1hty of the “positive” test result is
dependent on the actions, or the mactlons, of the appropn-
ate commander

CIerk of Court Notes

H

Court Martlal Processing Tlmes

s

_ The table below shows the Armywide average processing
’tlmos for general oourts-martlgl and bad- coodu_ct !qlscharge

special courts-martial for third quarter of Fiscal Year 1988.
Previously pubhshed first and second quarter ﬁgur&s are
‘shown for comparison. : : v :

' Genefal Courts-Martial

o . 1st Qtr 2dQtr-’ 3dQr

Records received by Clerk of Coun 405 404 404

Pays from charglng orrestraintto .- i ¢ 45 -850 ... 46
sentence L o

Days from sentence to actlon R 48 . 50 .. 46

Days from action to dispatech -~~~ 5 4 174

Days from dispatch to receipt by the ' 9 8 7

Clerk

BCD Speclal Couns-MaruaI .

Records received by Glerk of Court 168 . 168 . 133

‘Days from charging or restraint to .34 . 34 28
sentence . , , Co
Days from sentence to actlon o 52 44 ' 46
Days from action to dispatch =~~~ 8 -4 4
Days from dispatch to recelpt by the IERRE [ RNy AR 4
Clerk . - ‘ . . R

. US. Army Coun of Mllltary Review Caseload, FY ms-was

, FY 1886 . FY 1987 'Fy 1988 1988
New Records 2,181 . . ‘1,972 (~9.6%) 1963 ( 0.5%)
Received . '~ = ... . ... . .
Cases Filed at . 2,321 2143 (—7.7%) 2.068 (—3.5%)
Issue ‘ . . .
Decisions 7 2,643 2,119 (—19.8%) 1,968 (—7.1%)
- lssued ! EER . Co .
‘Published 131! (5.0%): « ‘92 (4.3%) .- 136 . (6.9%)
Opinions : . . : ‘ -
Memo Qplnlons 539 (20.4%) 357 (16.8%) 314" (15.8%)
Short Form/ = 1 973 (74.6%) 1,670  (78.8%) 1,518 (77.1%)
Orders s ‘ . -

R 00urt-Martial and Non]udlclal Punlshment Rates Per ThOUsand

RNt

Thlrd Quarter Year 1988; Aprll—dune 1988

" Army-Wide © U'CONUS U Europe  Pacific 0 . 7 Other’
@CM - 7T P059 b (2.35) 27080 - (201) L 0.85 - (3.39) no 049 (1.95) - 052 . (2.09)
BCDSPCM 028 ~(f13) 7 U 0.26 “ (1.04) Y4040 (162 7 007 - (0.29) 037 (1.49)
SPCM 005  (0.20) 0.06  (0.24) 004 (017) 002 ~ (0.07) ' 0.00 :(0.00)
SCM 0.51  (2.05) 049  (1.97) 058  (2.30) "~ 060 . (238) - 060 (2.39)
NJP 30.18 (120.74) 32.51 (130.05) 27.45 (109.81) . .- 52,57 (210.29)

'30.40 (121.59) -

Note: Figures in parentheses are the annualized rales per thousand.

<

.

2 Umted Statm v. Valenzuela, 24 M. J 934 (A,C MR. 1937)

At

RN S
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TJAGSA Practice Notes

Instructors, TheJudge Advocate General’s School

Criminal Law Notes

Larceny of a Debt: Umted States V. Mervine Revisited

~ In United States v. Mervine,! the Court of Mrlltary Ap-
peals held that a debt or the amount thereof is not the
proper subject of a‘larceny.? In so doing, the court reversed
the decision of the court of review, which impliedly held
that a valid debt was a form of money and thus the proper
subject of a larceny offense.? The Court of Mlhtary Ap-
peals decision, however, does not answer the question of
whether the accused’s misconduct constituted a larceny in
violation of article 121 under some other, uncharged
theory. ' ‘

The accused in Mervine purchased a vanety of electromc
equipment from the Navy Exchange in Naples, Italy.4 The
purchases were made under a deferred payment plan, in
which the accused agreed to pay $900.00 in several monthly
installments.* The accused was later transferred to Diego
Garcia, where he received numerous notices from the Ex-
change concerning overdue payments that he had falled to
make, ¢ ‘

In response, the accused devised a plan to decewe the Ex-
change ‘into believing that he had already paid the entire
amourt of the debt, which then totaled over $950.00.7 The
accused acquired a Postal Money Order receipt from a for-
mer supervisor and altered it to reflect his own name and
account number, the appropriate date, and the amount
owed. & ‘The accused then sent the altered receipt to the Ex-
change, along with an explanatory letter from himself and a
letter from his commanding officer stating that the debt had
been paid and the Exchange ‘must have lost or misplaced
the pertinent records.’ The Exchange detected the forgenec
and notified law enforcement authorities. 0

126 M.J. 482 (C.M.A. 1988).

The accused pled guilty to attempted larceny'* of the
money he.owed to the Navy Exchange.? The court of re-’
view affirmed, holding that the accused’s attempt to
extinguish a valid debt by fraudulent means constituted an
attempted larceny in the’amount of the debt. ¥ The court of
review characterized the accused’s debt as an account re-
ceivable, which it defined further as a form of money. As
money can clearly be the proper subject of a larceny, 15 the
court of review found that the accused’s misconduct fell
within the broad ambit of article 121.

“The Court of Military Appeals disagreed, finding that al-
though an account recéivable “states the amount of a debt
in monetary terms, it is simply not the equivalent of money
for-purposes of Article 121.”% The Court of Military Ap-
peals concluded “that the holding of the court below to the
contrary had the effect of broadening the scope of larceny
beyond that intended by Congress.” :

Desplte the result in Mervme, the Com't of Mlhtary Ap-
peals reiterated the substantial breadth of larceny under
article 121. The court observed that “[t]his Article pros-
cr1bes larceny in its various forms, including obtammg
property by false pretenses and embezzlement and provides
for a simplified pleadmg form to cover the different theories
of theft.” 1* The court cautioned, however, that the “combi-
nation of these offenses into a single statute . . . did not
create any offense under the statute not previously recog-
nized by common law as larceny, false pretenses, or
embezzlement.” " :

2 Uniform Code of Military Justice art. 121, 10 U.S.C. § 921 (1982) [herema.fber UCMJ]

3 United States v. Mervine, 23 M.J. 801, 805 (N.M.C.M. R 1986)
4 Mervine, 26 M.J. at 482. .

S1d.

S$Id. at 482-83.

71d. at 483,

814

%Id.

10 Id.

U UCMJ ert. 80.

12 Mervine, 26 M.J. at 483. The government withdrew two related forgery specifications in light of the accused’s pleas. Id.

13 Mervine, 23 M.J. at 805.
14 Id.

I5UCMJ art. 121 defines larceny as “wrongfully tak[ing], obtain[ing], or withhold[ing], by any means, from the possasmn of the owner or of any other
person any money, personal property, or article of value of any kmd" (emphasls added)

16 Mervine, 26 M.J. at 484.
17 Id.

ed States v. Norris, 8 CM.R. 36, 39 (C.M.A. 1953).

18 1d. at 483 (citing Hearings on H.R. 2498 Before a Subcomm. of the House Armed Semees Comm 81st Cong., Ist Sess 815, 1232 (l949)), see also Unit-

'9Memne, 26 M.J. at 483 (citing United States v. Buck, 12 CM.R. 97, 99 (CM.A. 1953)) - .
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Embezzlement, recognized as early as the sixteenth cen-..

tury, % represents a legislative effort to fill an unreasonablé

gap in the developing law of larceny #1, Under an embezzle-
ment theory, one already in lawful possesston of the’
property of ‘another could be convicted where there was
fraudulent conversion or withholding.?? The Manual for
Courts-Martial prowdes specifically that “a wrongful with-
holding with intent permanently to appropriate includes the
offense formerly known as embezzlement.”* The Manual
provides further that “[a]ithough a 'y person gets property by
a taking or obtaining which was not wrongful or which was.
without a concurrent intent to steal, a'larceny is neverthe-:
less‘committed -if an intent to-steal is formed after the
taking or.obtaining and the property is wrongfully wrthheld
with that intent.”” ... - . v

Thus, the’ questron'ls raised—does the accused’s miscon-
duct in Mervine constitute a-larceny or attemptéd larceny-of
the electronic ‘equipment, under a wrongful wrthholdmg
theory as recognized by article 121? ’ f :

-. The starting point for analysis of this question. is the
Manual. In discussing the wrongful wnthholdmg theory, the
Manual explains; .

{I)f a person rents another s vehrcle, later ‘decides to -
" keep it permanently, ‘and then fails to return it at the -
" appointed time or uses it for a purpose not authorized -
by the terms of the rental; larceny has been committed,
even though at the time the vehicle was rented, the
" person intended to return it after usmg it accordmg to
: the agreement L

.\The Court of Mlhtary Appeals long ago aﬂirmed a larce-
ny conviction under. article 121 ‘based upon this wrongful
withholding theory. In United States v. Amie,? the accused
received $80.00 from another soldiet with the understand-
ing that he would purchase a money order and forward it
as partial payment for the other soldier’s automobile. 2’ The
accused-instead purchased a money order in‘the amount of
$70.00, gave the other soldier an altered receipt showing
that $80.00 had been forwarded, and retained $10.00.for

2021 Hen. VI, ¢.7 (1529)

... himself. 2 . The Court of Military Appeals affirmed the lar-

ceny conviction based upon the theory that the accused

. wrongfully retained the $10.00 provided to him by the oth-

er soldier.® -
More recently, the Air Force Court of Military Review

. affirmed a larceny conviction under a wrongful withholding
" theory in United States v. Moreno.*® The accused in More-

no discovered that $10,033.00 had been deposited
mistakenly into his credit union account.3! The accused
then wrote two checks totalling $10,000.00, % "and later de-
nied knowing anything about the money.? Using a
wrongful - withholding: theory, the court aﬂirmed the ac-,
cused’s convretlon for larceny of the $10, 000.00. uo

“This same’ reasomng, it mlght be argued can be apphed“
to the electronic equipment acquired by the accused in’
Mervine. The argument would say that, just as with the oth-'
er cases, ¥ the accused’s initially lawful possession of the
equipment in Mervine became larcenous when he dishonest-
ly withheld possession of it from the rightful owner. The
argument would continue that the forged document used to
effect the purported-larceny in- Mervine is similar-in nature
and purpose to the forged recelpt made by the accused m-
Am'e 36 ..

The 'success of this ‘theory would turn, however, on
whether the Navy Exchange retained ownership of the
equipment until the installment contract was paid in full.
Put a slightly different ‘way, the accused in Mervine could
be guilty of wrongful withholdirig of the equipment only if
title to the equipment had not already passed to him. In the
Manual’s rental car example,? for instance, the rental
agency would clearly retain title to the car while the renter
would acquire only a temporary right to use it. Thus, an ac-
tion by the renter. inconsistent with the car owner’s
property interest could amount to larceny by wrongful
withholding. The owners of the money in Moreno®* . and
Amie?. likewise .never surrendered ownership of the funds
to the respective accuseds.. Whether ownership of the item
has passed to the credit purchaser is-thus the crucial ques-
tion, for.as the Manual broadly indicates,. “[a] debtor does
not withhold specific property from the possession of a

2R, Perkins & R. Boyce, Criminal Law 351 (3d ed. 1982); W. LaFave & A.'Scott, Handbook on Criminal Law 644 (l972)
22 See supra note 21. Thus, a trespass was not required as is the case under common law larceny:
3 Manual for Courts-Martial, United States, 1984, Part IV, para. 46c(1)(a) [hereinafter MCM, 1984].

%, Part IV, para. 46c(l)(l)(1)

25 Id. )

”22CMR 304 (CM.A. 1957).

2 1d. at 306.

8 Id.

¥ Id, at 308.

023 M.J. 622 (AF.CMR. 1935), pet. denied, 24 M.J. 348 (CMA 1987)
3 [ at 623. S e S
24, T

B 1d. at 626.

M1d

'

T

35 Amie, CM.R. at 306 (swoo 10 be used for a money order), Moreno, 23 M. J at 623 (SlOOOODOmlstakenly depos:ted in the accused's account and latcr

withdrawn); MCM, 1984, Part IV