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CcmF.NTS FOR VOLUME 2 B.R. (A-P) 

A No. CM No. Accused 	 Date ~ 
ll44 258623 Coleman 29 llay 1944 l 
1178 . 257215 Clark 	 18 May 1944 5 
1179 257793 Jolmson 23 lla;r 1944 9 
1192 261657 Seym0ur, Davis, 26 Jun 1944 l.3 

Hazzard, Johnson, 
Helson 

1195 25806J Parker 	 29 »a,-· 1944 33 
1198 	 Pitts 12 Jun 1944 41 
1206 258084 Pinkett .24 May 1944 47 
1212 259662 Johnson, Holmes 9 Jun 1944 51 
1219 26o389 Weber 	 26 Jun 1944 59 
1240 2620.$0 Ediger, Munroe, 13 Jul 1944 67 

Hill 
1253 259660 Saba 	 19 Jun 1944. I 71 
1261 259391 Pare 	 13 Jun 1944 11 
1265 299068 Simmons 	 6 Jul 1944 81 
1273 261014 Ducbaney-, Ueehan 17 'Jul 1944 85 
1274 289471 Sanders 21 Jul 1944 95 
1279 261089 Wright 	 26 J\lll 1944 l.Ol 
1308 264565 Jones 	 22 Aug 1944 107 
1323 261478 Hayden 	 27 Jul 1944 us

123. 1335 262939 Jackson 	 7 Aug 1944 
1355 	 Amos, :Maxey, 16 Sep 1944 129 

Cormier, Blair 
1369 26lol3 Whitaker 13 Jul 1944 137 
1372 264103 Shu!ter 10 Aug 1944. 141 
1384 ' 262940 · Calhoun 11Aug1944 1.$1 
1385 261479 Peoples 28 Jul 1944 1.$7•1386 262332 Robinson 8 Aug 1944 167 
1399 264102 Lewis 	 7 Aug 1944 173 
1400 264101 Williams 7 Aug 1944 177 
l4lO 264.50.3 White 	 15 Aug 1944 161 
1411 265499 Brown, Gibson, 1.$ Aug 1944 181 

Greene, Hom, 
Washington 

1412 263903 Elkins 	 17 Aug 1944 205 
1435 264566 Havers 	 18 Aug 1944 211 
1442 265677 Barnett 14 Sep 1944 221 
1446 266520 Thomas 	 21 Sep 1944 233 

•1496 	 265496 Brimmer .$ Sep 1944 239 
1505 265675 Hansen ll $ep 1944 243 . 
1517 267173 Fernandez 19 Sep 1944 255
1551 Johnson 6 Oct 1944 26.5 

·1579 	 strahinich 1Nov1944 271 



A No. CU No. Accused Date ~ 

1583 270435 Fencbs,k 22 Oct 1944 ' 277 
. 1S95 281428 Oliver 31 Oct 1944 285 

I1622 Goines 7 Nov 1944 291 
1640 291876 Wozniakowski 9 Nov 1944 297 
1643 Cherry 21 Naw 1944 301 
1644 307191. · Mackie l5 Nov 1944 307 
1668 272320 Danhot 30 Nov 1944 317 
167~ 272.'.321 Hawthorne 27 Not'l944 3_2)
1685 276139 Heaten 7 Dec 1944 331 
1686 2761.34 Mullins 6 Dec 1944 335 
1719 277276 Hu'!-sell1 Irvin1 · 8 Jan 1945 339 

Miles 
17.34 2764SO Clark, llargolies 14 Jan 1945 343 
1745 276136 Norman 16 Jan 1945 351 
1747 276140 Jenkins 25 Jan 1945 361 
l7S2 Li.ttle 19 Jan 1945 369 
1774 306151\ Copeland 29 Jan 1945 319 
1777 .304910 Jacobsen 1 Feb 1945. .383 
1778 297294 Bost, Sorey.t 'l4 Feb 1945 ' 387 

Harvey
1780 277371_~ Baker 2 Feb 1945 397 
1786 287263 Kroh · Ellison 2j Feb 1945 405 
1821 280440 Cohagan 12 Kar 1945 41.3 
1822 ' 277S04 Evens 21 Feb 1945 . 421 
1832 278451 Spicer l Mar 1945 429 
1842 282671 Bookie 1 Mar 1945 433 



(l) 
ARMY SERVICE FORCES 

·In the Branch Office of The Judge Advocate General •
Melbourne, Victoria, 

Australia. 

Board ot Review 29 May, 1944. 
CM A•l..144 

UNITED STATES 	 ) 
) Trial by G.C.M., convened 

v. 	 ) at A.P.o. 719, 18 April, 
) 1944. Dishonorable dis

Prlvate MILAS COLEMAN. ) charge, total forfeitures, 
(34144368), 2020th Quarter ) confinement for twenty 
master Truck Compaey i ) years. The United States 
(Aviation)< 29th Servioe ) Disciplinary Barracks, Fort 
Group (AirJ• ) leavenworth, Kans~s. 

HOLDIID. by the BOt\RD OF REVIEW 

STAGG, ROBERrS, and MURPHY, 


Judge Advoc-ates. 


1. The reoord of trial in the case of the soldier named above bas been 
examined by the Board or Review. 

2. The accused was tried upon 	the following charges and specifications: 

CHAmE I: Violation ot the 64th Article of War. 

Specification: In that, Private· Dallas Coleman, 2020th 

Quartermaster Truck Compan;y (Aviation), did at APO 

709, on or about 14 February 1944, offer violence 

against Captain John c. Ma.ohoveo, 202oth Quarter

master Truck Company (Aviation), his superior officer 

who was then in the execution of his office, in that 

he, the said Private Dallas Coleman, did shootat the 

said Captain John c~ Ma~veo with a rifle. ' 


CHARGE II1 Violation of the 6lst Article of War. 

Specification: In that Private Dallas Coleman, 202oth 

Quartermaster Truck Company (Aviation), did,. without 

proper leave, absent pimselt from his command at APO 

709 from about 14 February 1944, to about 24 March 

1944. 
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Accused plea.dad not guilty to, am was found guilty or, the specif'ioations and 

charges. He was sentenced to dishonorable discharge, total f'orfeitures, and · 

confinement at bard labor tor twent7 7ears., The reviewing-authority approTed 

the sentence and designated the United States DisoiplinarT Barracks, Fort 

Leavenworth, Kansas, as the pla.ce of confinement. Pursuant to Article of: 

War 5ot, the-record ot trial' was forwarded to the Board.of Review, Branch 

Office of The Judge Advocate General, Melbourne, Victoria, Australia. 


3. The evidence shows that on th_e afternoon of 14 Feb:t"WU7, 1944, ·accused 
appeared before Captain John c. J6achovec, his command:5ng officer, in the ordez:ly 
room of the 2020;t;h Quartermaster Truck ·Compe.ny stationed at APO 7~. • The 
Captain ordered First Sergeant John A. Angrum to place accused in arrest. saying 
"take him and get his belongings, a:r:d a guard, and take him to the stockade• . · 
(R. 7). Captain Maohovcc testified that Sergeant A.ngrum and accused· 1ett ·the 

orderly room togethel.' (R. 7). Sergeant A.ngrum testified, however, that when 


. he left, both accused and· the Captain remained in the orderly room {R.. 21, 24). 
Sergeant A:cgrum went to the supply room, located in the next buildil:lg, and there · 
told Corporal Ellis to act as guard. The Corporal le!t to get his rifle and ·. 
the Sergeant went to his tent {R. 20) •. About f'ive minutes 'after Sergeant An- · 
grum bad left the orderly room, Captain Maohoveo went to his quarters where_ he 
met Fi,rst Li~tenant Jay H. Rose. He instructed the Lieutenant to take ac
cused to the guardhouse (R. 7~- 12, 14). About· five minutes later, Captain · 

- Machovec and Lieutenant Rose left the quarters, goillg towards the orderly room. 
At this time accused, holding a rifle at port a...."'mS, was standing near a :tire 
ba,nel in .f'ront of the supply room. Aocus'ed raised· the rifle and fired it· in·. 
the .direction of Captain Ma.chovec aJ:Jd Lieutenant Rose who were then about 50: 
to 70 f'eet awq from him .CR. 8, 13, 15, 20). ,Captain Ma.choveo and Lieutenant 
Rose ran in the direction of' the· motor pool :for cover (R. S, 15).. Captain 
Ma.choveo oontimed on pist ·the motor pool. to a water point .where he slowed to 
get his breath (R. 8). The accused, haviJ:Jg followed the Captain, stopped. 1 

near the motor pool and again raised his rifle and fired twice. ·The Captain . 
testified that.a bullet 8 * **whizzed by' me pretty olose,* **I kept movi?lg 
toward group transportation". (R. S, 25, 26). Accused then approached Statt 
Sergeant Edward 3brdon whO wa.s working· on a truck nearby and asked "Did you 
see Rose.• Sergeant Gordon answered in the negative and· accused went to the · 

· oompe.ny area. A few minutes later as Sergeant Gordon was going· from the . 
motor pool ,toward the orderly l"C!ODl he again met accuaed whO asked "Where is . 
Angrum?• . Sergeant Gordon answered tha.t he had not seen Angrwa (R. 26). · · 
While one or two other shots were heard dliring this time1 .1t does not appear 
where or by' whom they were f'ired (R. 101 21). · . · 

' ' 

An authenticated copy 'o:t the mornil:Jg report of' .accused ts organization 

shoWing him absent without leave on 14 Februa.ry, 1944, was received in evidence 

(R. 28, Ex. l). Another mornf.ng report was received in evidence showing tha.t 
accused was placed:in confinement at Island Stookade, .Jihmda CA:Po 717) on ~S · 

. . ,, 
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llarch, 1944, and on that date moved to the Islam Stockade, GuadalcaDal (APO 

709) (R. 28, Ex. 3). The certified copy of' letter orders directi~ the 


·return of' accused trom APO 717 to APO 'lC1J :was received in evidence {R. 28, . 

k.zj. ' ' 


The accused elected to remain silent. Private Leo Killingworth was 

called as a witness for the def'ense aIXl testified that the compan,y of' which 

he am accused were members had no chaplain; that he acted as preacher for 

the compu:ry, aIXl ~t accused's reputation was ~d. 


· 4. The uncontradicted evidence establishes that accused intentionally 

shot in the direction of' Captain John c. Ma.chovec with a r:l.f'le. - Accused 

did not offer arq excuse or justification for his action. From -such !"acts, 

the court had before it substantial evidence that accused offered violence 

against the Captain as charged. 


The specii'ication at Charge II alleges that accused was absent from •bis 
conmia.M at APO 7c:lj f'rom about l4 Februar;y 1944, to about 24 March 1944•. The 
authenticated copy of' the morning report of' accused's unit is prims. f'acie evi
dence of' the fact that accused absented himself' without proper leave from his 
organization on 14 Februar;y, 1944 (i:ar. 117,ai, K.C.M., 1928). Such status 
having been established, the same m1q be presumed to continue until the contrary 

. 	 is shown. Although the entr,r in the morniilg report as to the return of ac
cused to military control at llw:¥ia on 25 March, 1944, is hearsay evidence, the 
letter orders of' that date, competently show him to then be umer militar,r.oontrol.. 
The length of' absence is not an element of' the offense but the proof' thereof is 
properly considered in determining the appropriate punishment. The court could 
properly f'ind him guilty of' the offense as charged. 

5. For the reasons stated above the Board of' Review holds the record 

legally sufficient to support the findings aIXl sentence. 


-:Jlul~;t:;, Judge Advocate. 
LieUte ~nel, J .A.G.D. 
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. ARMY Sl<:RVICE FORCES 

In the Branch Office of The Judge Advocate General 
. MelcDurne, victoria, 

Australia. 

Board or Review 18 May, 1944. 
CJ4 A•ll78 

UN IT ED s·T ATES 	 ) Trial by G.C.M~, convened at 
) A.P.o. 719, 25 April, 1944. 

v. 	 ) Dishonorable discharge, total 
) forfeitures, confinement for 

Private Leroy CLARK (38201370), ) life. The United States 
Company "A", 9llth Air Base ) Penitentiary, McNeil Island, 
Security Battalion. ) Washington. 

HOLDD.U by the EOARD OF REVIEiV 

STAGG, ROBERTS, and MURPHY, 


Judge Advocates. 


1. · The record of trial in the case of the soldier named above has 

been examined by the Board of Raview. 


2. The accused was tried upon the following charge and apecifica

tion: 


CHARGE.: Violation of the 92nd 	Article of Vlar. 

Specificaticin: In that, Private Leroy Clark, Company A, 
9llth Air Base Security Battalion, did, at A.P.O. 709, 
on or about 6 April 1944, with malice aforethought, t 

willfully, deliberately, feloniously, unlawfully, and . 
with premeditation kill one Private First Class Ellis 
L. Dillon, Company A, 9llth Air Base Security Battalion, 
a human being, by shooting him with a rifle. 

Accused pleaded not guilty to, and was found guilty of, the specification 
and the charge. He was sentenced to dishonorable discharge, total for

' feitures, and confinement at hard labor for life. The reviewing authority 
approved the sentence and designated the United States Penitentiary, McNeil 
Isla~' Washington, as the place of confinement. Pursuant to Article of 
War 5~, the record of trial was forwarded to the Board or Review, Branch 
Office of The Judge Advocate General, Melbourne, Victoria, Australia. · 

3. The.record reveals that on the afternoon of April 6, 1944, at 
Guadalcanal, Solomon Islands, A.P.O. 709, deceased approached accused and 
asked him to gamble with him in a crap game. accused at first declined 
but subsequently accepted on the condition that "we played until one of 
us went broke0 • Deceased had the dice first and kept them until he had 
won from accused $23.00. Deceased having lost control of the dice, ac
cused offered to "shoot" $3.00. Deceased then stated 0 I don't give a 
damn if you shoot a machine gun -- I am not going to fade you". He then 
rolled up his money, put it in his pocket and said to accused: 11You don't 
like it, do you?". Accused replied 11 I have to like it". Accused testi 
fied "I saw him grab -- going in his right front pocket -- and coming 
towards me" (R. 35). Accused stated 11 I didn't want to.fight him. I was 
scared of him. I knew if he got to me with bis dagger he would kill me" 
(R. 36). Accused then went to 	Sergeant Brock, a first cousin of deceased, 
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an:l asked Brock what he would do if he were gam.blirig with a man with an 
agreement that neither would quit until one or the other went broke and 
•he.is ahead of you and quits•. Sergeant Brock replied, •I don't know. 
Viho'did you that way?• Accused stated that deceased did•. Brock then 
told accused to •forget about it" (R. ll, 36). At this time accused ap
peared to be perfectly normal and showed no sign of having used aey 
intoxicants an:l did not appear to be angry (R. 13). Accused then WSI\t to 
his tent anrl secured his rifle. He asked Private Leo Andrews, one of his 
tentmates, for some ammunition stating that he WS.S ~oing O,!l guard. 
Andrews told him he bad no ammunition and that he Laccuseg/ was DOt going 
on guard an:l to put his rifle down (R. 16). Accused left the tent and 
shortly thereafter a shot was heard. Accused was seen with a rifle in 
ha:nds and deceased was lying from about tbJ.:ee to seven paces away(R. 28) 
calling for help (R. 17). Sergeant Davis K. Henry, acting corporal of the 
guard, approached accused and took his rifle from him.. 1Accused, at this · 
time, stated: •I killed him; I am tired of' people taking 'l1I3' money••• 
Sergeant Henry then took accused to the officer of' the guard. An examina
tion of the rifle taken from accused revealed one cartridge in the chamber 
and six in the clip. A .full clip for this type of rifle contains eight. 
cartridges (R. 23, 24). There was no evidence that aey weapons were 
found on deceased when he was shot. 

Captain Domenick M. Catoggio, M.C., was summoned to the area. He-
there found deceased lying on his back suffering from a gunshot wound, the 
bullet having penetrated the right upper section of his body, pe.ssing through 
the rib region of' his chest. First aid treatment was adminj,stered and de
ceased was then taken to the Mobile Hospital Unit No. 81 where he died before 
further treatment could be administered (R. 9, 10). _· ·· · 

' Major Russell D. Brooks, of the 9llth Air Base Security Battalion, the 
investigating officer, testified that accused ma.de a statement to him (Pros. 
Ex. 2), as follows i · · 

•I was shooting heads up with -Eliis Dillon, and we had agreed 
to ·shoot until one broke the other. There were onl.7 the two 
of us shooting. Dillon won about twentY"•three dollars trom 
me, and then he quit. I was not broke, and I wanted to go on 
playing as we had agreed to do. I went to see Sergeant Brock 
and asked him what to do about it, but I could not get aey · 
satisfaction from him. I told him that I would get some satis
faction; that I would get 'I1f3" gun am shoot Dillon. S.ergeant 
Brock didn't say aeything. Then I went to 'I1f3" tent and asked 
for a clip ,of ammunition. In the tent at the time were Leo 
A:airews, Harold Allen and Gl.assco Martin. Leo said he would 
not give me arq ammunition, and told me to put 1lf1' gun down, al¥l 
raised hell with Harold Allen about giving me the ammunition, 
but Harold Allen gave me a clip. I loaded 'l1f1' rine aM. walked 
out or the tent. Dillon was coming down the Coinpuiy street 
toward me. I told him, and kept, on telling him to stop and 
not to come on, and he kept on coming. I was afraid he had 
the kllife he usualli carries, although I did,not see it. 
When he got almost in hand reach, I shot him. I did not 
inte~ to kill him. At that range I could have shot him 
anywhere. I shot him in the chest up near the shoulder. He 
was one of 1lf1' best buddies."

The accused elected to be sworn and take the stand as a witness • 
. 

He testified, in substance, as was his statement to Major Brooks (Pros.· 
Ex. 2) • He further testified that deceased was "an overbearing man. * * * 
I have seen him throw his gun -- drew a .45 on a boy once before" (R. 43). 
"He wears a glass":"handled dagger all the time -- in a scabbard• (R. 36).
That when he was talking with Sergeant Brock he saw decep.sed armed with a .45 
going from tent to tent "looking for me• (R. 37). He Laccusei/ then went \to 
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his tent and secured his rifle and ammunition. When he came outside he 
saw deceased about·25 yards away adVancing "straight toward me". Accused 
saicl: "Dillon, you looking for me? Don't come up on me or I'll kill you; 
I don 1t want to kill you." Deceas~d continued to advance and "the closer 
he got to me the faster he walked * * * be was trying to charm me -- he 
had a mean look in his eye". Accused admitted that when deceased ad-· 
vanced toward hi& he did not see him with any weapon {R. 45) and at this 
time he faccuseg/ could have retreated. He stated that he was "backing 
up" while talking to deceased and that he called to him at least ten times 
to stop but that deceased with "his right hand in his pocketl1 reached up. 
and pulled a fatigue hat. "down over bis eye and charmed me with it" {R. 44). 
What accused meant by the expression that deceased "charmed" him is not·· . 
apparent from the record. ¥/hen deceased arrived within about three paces, 
accused shot him. He did not intend· to kill deceased. "***I was 
trying to stop him * * * Because I knowed if he bad got to me I would be 
out there in the graveyard instead of him11 {R. 39). '' . 

Before the court closed for the purpose of reaching its findines the 
law member stated: 

"In view of severaI references made by the defense counsel 
in his argument to the mentality of the accused, and par-· 
ticularly since at no time heretofore has any sugGestion along 
those lines been made, I now address the defense and inquire 
whether it is claimed that the accused's mental capacity is 
such that he could not understand tpe nature of the proceedings 
intelligently enough to cooperate in his defense, and could not 
distinguish between right and wrong? 

The defense counsel replied: 

"No; it is not the contention that the accused was legally 
insane ..:- that he did, and does have, full knowledge of right 
or wrong, as the law requires." (R. 56). 

4. The evidence establishes, and the accused admitted, that he 
intentionally shot deceased with a rifle. Accused attempted to excuse the 
homicide on the grounds that he was afraid of deceased because deceased 
carried a glass-handled dagger "all the time"; that deceased, armed with 
~ .45 had been goine from tent to tent looking for him and that deceased 
when approaching "charmed him"~ However, accused gave none of these 
grounds immediately after he shot deceased as his excuse but stated that 
he was tired of people taking his money. To avail oneself of a plea of 
self-defense the facts must be such as to induce the reasonable belief or 
fear of the i:!lme~~t~ existence of peril of death or great bodily harm 
(Allison v. Unitm;--1&i U.s., 203-217). 'i1hether such circumstances 
existed to establish self-defense is for the court to decide as a question 
of fact• The court decided to the contrary. The substantial evidence . 
in the record reveals all of the elements of murder and .f'u.lly supports the 
court's findings that accused killed deceased as alleged. 

5. The Board of Review holds the record of· trial legally sufficient 
to support the findings of the court and the sentence. 

,,,..- ""' ( 

·&i1l1 ;'-b.~ ·, Judge Advocate. 
Colonel, J:A.~ 

,GaJ.frou~, Judge Advocate. 
Lieut.emt(%l()IJ;1, J .A.G.D. 

_.,,,,.. 
Judge Advocate. 
J.A.G.D. 



. ' 
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ARMY SERVICE FORCES 
In the Branch Office of The Judge Advocate General 

Melbourne, Victoria, 
Australia.. 

Board of Review 

CM A-1179 23 :uay, 1944. 


UNITED ST.A.TES 
Trial by G.c.11., convened 

v. 	 at Noumea, New Caledonia, 
30 lla.rch, 1944. Diahonor

Private First Class MITCHELL able discharge, total 
JOHN.SON (34342688), Head• forfeitures, con!'inement 
quarters &Service ColllPf:UV', for life. The United States 
902nd Air Base Security Penitentiary, McNeil Islam, 
Battalion. Washington. 

l 

l 


HOLDIID by the roum OF REVIEW 

STAGG, ROBERTS, and MURPHI, 


Judge Advocates • 


. 
1. The record of trial in the case of the soldier named above has been 

examined by the Board of Review. 

2. The accused was tried upon the following charge am specificati~n: 

CHARGE: Violatioh of the 92.nd Article of War. 

Specification: In that Private First Class M1tchell Johnson, 
Headquarters &Service Compan;y, 902m Air Base Security 
&ttalion, did at APO 502, on or about 30 October 1943, 
forcibly and feloniously, against her will, have carnal 
knowledge of ~ss Georgette Facio. 

The accused pleaded not guilty to, am was foam guilty or, the charge and 
specification. He was sentenoed to dishonorable discharge, total forfeitures, 
and con!'inement for life. The reviewing authority approved the sentence and 
designated the United States Penitentiary, McNeil IslaM, Washil:Jgton, as the 
place of confinement. Pursuant to Article of War .50t, the record of trial 
was forwarded to the Board of Review, Branch Office of The Judge Advocate 
General, Melbourne, Victoria, Australia.. 

3. The competent evidence tor the prosecution shows that on 30 October, 
1943, Miss Georgette Facio, an w:im8.rried woman, and her two year old and 
eleven months' old children, together with her thirteen year old sister, were 
living in a house close to a public road near Dumbea, New Caledonia, APO 502. 
The house had three doors, one of which faced the road. At about 10:00 

· P.M., 	on the date in question, Miss Faci9 was awakened and heard someone 
knocking on the door. The knocking continued am she heard someone on the 
outside saying that they were M.P. 1s am that the door should be opened. 
Miss Facio replied that she would not open the door at that hour of the 
night. Someone on the outside stated that they just wanted to look aroum 
the house and would then·leave. Miss- Facio then lit a lamp. At the time 
someone was knocking at the side ,door (R. 5, 6). . Miss Facio with the baby 
in her arms, and her sister with the other chillij opened the tront ~or and 

257793 
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ran toward the public road. When her sister reached the gate she was grabbed . 
by the accused who threw her to the ground, am broke one of her teeth. Miss 
Facio ran to the middle of the road am stopped an approachiDg "jeep•. When 
she went around to the side of the car to speak to the driver the jeep drove 
off am she then ran down the road to a bridge. At this time she was crying 
(R. 8). J'ust prior to reaching the brid&2, which was about 200 meters from 
her home, two men~accused am Pattersol\./ grabbed her (R. 8). Patterson 
put his hams over her mouth so that she could not cry out and took the baby. 
Accused took Kiss Facio by the hair am pulled her down the bank, across the 
creek, am into the bushes. He knocked her down, took otf her i:;ajamaa and 
bodice, am had intercourse with her. Having accomplished his purpose ac
cused lett and Patterson then dragged her further up on the mountain side and 
likewise had intercourse with her. Patterson grabbed her by the hair and 
attempted to pull her further up the mountain but she succeeded in escaping 
and made her way back to the p.iblic·road. From the time she lett the bridge
JH:11 Facio stated •I was so frightened I was unable to cry out. I wu 
thinking all the time it I were.able to do that they would either kill 'l1q 
little girl or JD1selt" (R. ll). •With two men the size of those negroea 
there was very little that I could do to prevent them from using me• (R. 12).
In the meantime Miss Facio 1s sister had gone to the home of Mr. Charles 
Eggerle am notified him of the incident. Mr. Eggerle, together with his 
wife, took his flashlight am rif'le and went to the home of Miss Facio and 
found the oldest child sitting on the verandah. He then made a search of 
the premises am returned to his house "to wait for the police" who b8.d. been 
notified by Mrs.- Eggerle. When the military police arrived, Mr. Eggerle 
joined them in the search for 14iss Facio. When they saw her coming from 
the bushes, "her clothes were badly torn with most of her body in view. She 
seemed to be in a dazed comition" (R. 40). Captain Fred L. May of the 209th 
Jlil.itary Police Compall1 testified that after having searched 14iss Facio•s 
house he heard Miss Facio hollering on the road. He testified at this time 
she had on a night gown 

"* * * torn out and almost in shreds. She was rather excited. 
She kept pointing down the road, back towards town. Finally 
she grabbed one or· the flashlights we had and started in that 
direction am we followed her. About fifty or seventy-five 
yards towards town from her house is a little bridge over a 
small creek. We followed her down off the highway into the 
creek and waded down the cu-eek approximately twenty-five or 
forty yards at which point she took off to the left, out of the 
creek and up over a little enbankment. ***About that time 
I don't know whether she hollered or one of the MP's did but 
there was a vecy small baby sitting in the brush, just sitting 
there. The baby was too small to 1la1lt I am sure. It seemed 
that that was what she was looking for am we went back out to 
the highway. * * *" (R. 46-47). . 

Miss Facio was taken to the 8th General Hospital on the day following the 
attack and there examined by Captain Nathaniel Tatkow, M.c. He testified that 
141ss Facio was four months pregnant and that there were multiple contusions and 
fresh abrasions on the lower back and right upper knee. She was at this time 
highly emotional and semi.;hysterical (R. 2.3). ·. . 

Private 
1

Theodore Patterson, Compall1 A, 902M Air Base Security Ba.ttallon, 
APO 502, testified that on the date in question he met accused at the boxing 
matches in Triangle Garden. After the matches had ended he and accused 
waited on the road for approximately an hour am a halt until they caught a 
ride out to camp. At this time both witness and accused "were pretty drunk11 • 

When they arrived near.the home of W.ss Georgette Facio accused stopped the 
truck and both of them got out. They went to the house occupied by Miss 
Facio, am witness knocked on the door. The door was opened and Miss Facio 
am her sister • ran out of the house. * * * Then ran towards the road I 
reckon. I lett when they went out and went towards Dumbea." As he 
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approached the bridge he heard accused say, •come on Patterson, I have caught 
her• (R• .3.3). Arriving, he found accused holding Miss Facio. Accused then 
•started off' into the bushes with her and le.rt the baby sitting on the road 
so I picked the baby up• (R. .3.3). Following accused down to the river, he 
saw accused on top of' Miss Facio. Sh& was saying 111 give you plent1 zig-zag•. 
When accused had accomplished his purpose witness. stated •I gave hill the baby 
and I. was going to get me some. Johnson said somebody shined a light but I 
didn1 t see aey. He set the baby down and he lett" (R. .33). Witness stated 
that he did not have intercourse with lliss Facio but went up the bank and she 
followed him. J4iss Facio .then returned to the bottom of the creek andwii)
ne:aa. called to her but she did not stop. He placed the baby on the ground, 
crossed the creek and returned to the house, where he had lost his hat. 
HaviJle found his hat he then walked back to his camp. Witness stated at 
no time did Miss Facio scream or holler; that she did not do aey fight!~; 
did not appear to be excited, and that she did not try to run away (R• .34). 

Secom Lieutenant Phillip B. Shoemaker, 902nd Air Base Security Battalion, 
APO 5021 testified.that accused was a member of his detachment. At about 
12130 A.M., on the night in question he was instructed by Colonel Tyner to 
make a bed check or every tent in the area. Such check revealed that only ·. 
accused and Private Patterson were missing (R. 61). 

The accused elected not to testify and the defense called no witnesses. 

4. Rape is unlawful carnal knowledge of a woman by force and without 
her consent (par. 148£, p. 165, 14.C.M., 1928). · 

In the instant case accused is positively identified by the victim. 
Accused and his companion attempted to force their way into the home of' the 
victim at a late hour in the night. The victim and her thirteen year old 
sister, with two small children, fled the house, clad only in their night 
clothes. Both were assaulted in their flight seeking safety and help. 
The victim failed to escape, as her younger sister did, and was dragged from 
the road b;r accused into the bushes, and attacked by accused. His acts have 
all the essential elements of the crime of rape. It· is undisputed that his 
viotill was a woman of' loose morals but lack of chastity is no defense when one 
unlawfully has carnal knowledge of a woman b;r force and without her consent. 

The resistance offered.by the victim was sufficient to support the 
, 	 court's findings that accused accomplished his purpose by force ani against 

her will. Her flight from her home clad only in pajamas and_night gown; 
her.attempt to secure aid from a passing automobile; her flight atter it 
had passed; her crying until she reached the bridge on the highway; her 
screams and struggles while being dragged into the bush; her feelings for 
the safety not alone of herself, but of her eleven months 1 old child, and 
her fright an:l hysterical condition when she finally reached the road after 
the crime had been committed, all constitute evidence to be considered by 
the court in determining whether she consented to the act charged or gave 
sufficient resistance negating such consent. 

"Whether or not the woman exercised all the resistance 

within her power under the circtunstances, arrl whether her 

resistance ceased because it was useless arrl dangerous or 

because she ultimately consented is a question for the 

jury fin this instance, the court-martiaJ] to decide" 

(~. v. ~ States, 164 u.s. 210; 212; ~ v. 

~' 33 llich. 363; CM A 564, llihll·) 
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There is substantial evidence in the record from.which the court 
oould find that accused did, at the time and P+ace alleged, commit the 
crime'o:t' rape upon the person o:t' Georgette Facio in the manner alleged. 

5. For the reasons stated the Boa.rd o:t' Review bolds the record 
legally sut'ficient to support the findings and sentence. 



{lJ) 
Arua SE..!\VICE FORCES 


In the Branch Office. of The JW.ge Advocate General 

Melbourne, Victoria, 


Australia. 


Board of Review 26 June, 1944. 
CM A-ll92 

UNITED STATES 

v. 

Private First Class G.EX>RGE A. l

SEYMOUR (.345342.3.3); Private ) Trial by G.C.M., convened at 
WESLEY E. DAVIS (.36387861), both ) Townsville, Queensland, 16 
of 208th Antiaircraft Artillery, ) March, 1944. As to each accused 
Automatic Weapons Battalion; ) except Nelsons Dishonorable dis
Private GEORGE HAZZARD (3.33.35965);) charge; as to all accused: total 
Pnvate CHARI.ES E. JOHNSON, JR. ) . .forfeitures, confinement 'for 11.t'e. 
(12128631), both o.f lOOth Anti- ) The United States Penitentiary, · 

·aircraft Artillery Gun Battalion; McNeil Island, Washington. 
and Merchant Seaman BOBERT JOSEPH 
NELSON, Third Cook, u.s.A.T. 
1'West Texas", serving with the 
armies o.f the Unit ed. States in 
the .field. 

HOIDING by the BOARD OF REVIEW 
STAGG, ROBERTS, ald MURPHY 

Judge Advocates. 

1. ·The record of trial in the cases of the accused named above has been 
examined by' the Board o.f Review. 

2. The accused were tried upon the follO'lfi.ng charge and specification: 


CHARGE: Violation o.f the 92nd Article of War. 


SPECIFICATION: In that Wesley E. Davis, Private, 208th 

Anti Aircraft Artillery, .Automatic Weapons Battalion; 
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George (NMI) Hazzard, Prlvate, looth Anti Aircraft 
Artillery ~ Batta.lion; George A. Seymour, Private 
First Class, 208th Anti Aircraft Artillery, Automatic 
Weapons Battalion; Charles E. Johnson, Jr., Private, 
lOOth Anti Aircraft Artillery Gun Battalion; and 
Robert. Joseph Nelson, Third ·cook, United States Arm:! 
Transport "WEST TEI.AS", the said Robert Joseph Nelson 
being an employee of the United Stat es Arn:iy Transport 
Service, serving with the armies o:r the-_United States 
in the field, did, at APO 922, on or about the 10th 
day of' January, 1944, jointly and. pursuant to a common 
intent, i'orceably and feloniously, against her will, · 
have carnal knol'lledge ot Ann E. Van Dyne. 

Each accused pleaded not guilty to, and was found guilty o:r, the specification 
ani charge. lj:ach was sentenced to be hanged oy 'the neck until dead. The re
viewing authcrity approved t.he sentences and. the ooni'irming authority confirmed 
the sS111e, but commuted. the sentences as to Seymour, Davis, Hazzard and Johnson 
to dishonorable discharge, total forfeitures, and coni'ineimnt at hard labor for 
life, and commuted the sentence as to Nelson to the .forfeiture 01' all pa;r and 
allowances due or to become due by the Government and confinement at hard 
labor for ille. The United States.Penitentiary, McNeil Island, Washington, 
was designated as the place of confinement for each 01· the accused. Pursuant 
to Article of War 5oi', the record 01' trial was 1·orwarded to the Board of Review, 
Branch 0.t'i'ice of The Judge Advocate General, Meloourne, Victoria, Australia. 

· .3• The evidence for the prosecution Shows that Miss Ann Van Dyne 
. (frequentJ..y called 11Skippy11 ) was an employee of the American Red Cross stationed 
at Townsville, Australia. She was oilleted at Montrose House. Miss Van Dyne 
was five feet seven and three-quarter inches in height and weighed one hundred 
and. twenty-eight pounds (R.151 .37). On the evening o.1' 10 January, 1944, Miss 
Van Dyne attended. a birtha.ay party at Cleveland. Terrace, Townsville. She had 
been drinking and "was feeling good" (R.19). Shortly after midnight the part7 
left to go to a house at 9 Gold.ring Street. ·;fith other- manbera of the part7 
Y:l.H Van Dyne got into a truck, seating nersell' on a ooard in the back. The 

truck started suddenly and caused her to 1'all to the ground, striking on her 

right aide, elbow, and shoulder. The truck was driven awq leaving lliaa Van 

Dyne on the ground•. The i'all sobered ber and she realized that she had been 


, 	 injured (R.15116). Private First Class Joseph ~· McCoy1approa.ched Miss Van 
J>l;ne who stated to him that her arm was sore ano. that sfte had pains in her 
stanach (R.S). At that t:im.e 11her speech was clear11 , "she walked all right", 
and snowed "no signs of intoxication." Private McCoy went to hi•. organization, 
got a car and took her and several members o:r the party to 9 Goldring Street. 
Shortly thereafter, he noticed Mi.as Van Dyne was not there, and went to the 
street to look 1'or her. He met other members of the part7 who told him .to 
go up the street and. 11get Skippy back11 • He noticed Uiss Van Dyne walking 
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along Queens Road, and upon approaching her she told him that she was going 

to the hospital.. He stated. to her, "You're going the wrong way. I will get 

a car and take you there", but she declined his offer, stating that if a car 

came along she would hail it. At that time her arm was hurting her "most un

bearably". McCoy was returning to Goldring Street when he saw a large truck 

stop near the intersecti-on·· of Queens Road and Charters TC7Ner Road. He noticed 

that the· bottom part of the hood was missing. He saw no one leave or enter 

the truck but did not watch until the truck moved off. It was then about 

·12:30. A.M. (R.9,1.3). . ·. 

Miss Van Dyne testified in substance as follows: 

As the truck stopped at the intersection of Queens Street and Charters 
Ta\'ers Road a man sitting next to the driver (later identified as Seymour) 
said to her, "Hey,· where are you going" (R.l?). She saw three colored boys 
in the front seat of the truck and two in t.he back. She turned arxl was walk
ing away when a ·man (subsequently identified by her as accused Hazzard) 
suddenly put his arm around her and his hand over her mouth saying, "Don't make 
a sound, or I will kill you" (R.18,19). She struck at him with her Red Cross 
Worker's purse but he pulled her backward into the truck. "It was impossible 
for me to make an outcry. He had his hand over my mouth * * * I was so terribly 
frightened that I could not make a scund even if I wanted to." He pushed her 
next ~ the dI1.ver (whom she later identified as Davis)• As she was being 
pushed into the' truck she saw accused Seymour climb into the back of it. Hazzard 
seated himself next to her and the truck was immediately driven off, MissVan 
Dyne endeavored to convince the men that they should release her. She told 
than her name and stated that she was an American Red Cross Worker a.t the 
Flinders Street Recreation Club arid that they were ma.ld.ng a mistake. .Davis 
said, "She doesn't know what it is like to be without a girl for twenty>-two ·or 
twentrthree m:mths, does she, Joe? 11 • Hazzard answered, 11That is right, Jimmie." 
(R.20). Miss Van Dyne stated that when on-coming vehicles approached the truck 
Hazzard would push her head down so that she could not be seen (R.Zl.). The truck 
was diiven in the direction of Cluden where it was turned into a snail side road 
and stopped in a desolate spot on top of a small rise. At that place there was 
no sign o! habitation (R.21,22). When the truck stopped Davis and Hazzard got 
out. Hazzard, grasping Miss Va~ Dyne by her sore right arm, pulled her out of 
the truck (R.23~40). At that ti.Jre she saw the other three men at the rear o! 
the truck (R.22J. "They sort of drew back. n (R.,56). She made no attempt to 
escape, testifying, . 11! knew it would not do any good." (R.22). Accused Davis 
came from arcund the truck, grinning, and jumped at Miss Van Dyne and tied a 
handkerchief around her face (R.23). After she was blindfolded sh~ ''* * * 
heard them walking around me arxl I heard them talking" (R.56). Davis, with 
his arm around her neck, -then dragged her backward a short distance and told 
her that if she made a sound he would kill her. He dropped her and she fell to 
the ground, landing on her back (R.23,44), At that time she ·said to them 11 as 
a whole", "***Do anything you want, but don't hurt me" (R.44,46). Davis 
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replied "Lie quietly, we won 1t hurt you", and he immediately fell upon her. 
He pulled do.m her panties and took t:Uem off her left leg. Someone said, 
"Take them clear off" (R.25). Her panties were removed and Davis committed 
an act of sexual intercourse upon her (R.25,44). Inmediately thereafter four 
other acts of sexual intercourse followed but the victim was Uilable to identify 
her assailants stating, 11I only know they csne one right after the other. One · 
wculd get up and the other would drop just as fast as they got up." (R.26,44). 
While the third. act was being committed someone said; "Here, take this", and 
fearing that. a razor was being referred to, she raised her bands from her side, 
felt a man's hands on either side of her shoulders, and placed her hands on 
her throat {R.27). . 

Miss Van Dyne testified that she was frightened; that all of the acts of 
sexual intercourse were accomplished aga.inSt her will; her lite had been 
threatened and she believed "* * '*m,y life was at stake. * * * I was threatened 
once and I thought an act like that could not be committed without something 
happening. I have heard of too many, and heard the consequences of them, and 
all that ila.shed through my mind. It is very hard to deseribe. 11 (R.25). She 
offered no resi.staree as there were ''five men against one woman." (R.32,34,37,
47). . . . 

After the fifth assault had been committed upon her oomecne fell on her 
but was pulled off and s cmeone said, "Fix her up and let ts get· the lieJ.l out of 
here" (R.27). Hearing this remark, Miss Van Dyne called .for the one named 
11Jimmie11 (Davi:3) 11* * *to please not hurt me, just take me home, I didn 1t care 
as long as I got home.·* ii:*"• At that time she still was blindfolded and 

. Davis put a handkerchief to Ii-er .mouth saying, 11Don1t make a sound, you know 
. what y;e can do to you" (R.27,47). Davis then led her ·to the truck and someone 

said, 11They will see it, take it off11 (R.?7). He ranoved the blindfold and 
she got into the truck. Ha.zzard drove the· t:ruck to tovm with Miss Van Dyne 
and Davis with him on the front seat. Davis, who was sitting on· her right, 
had a handkerchief over his face and attempted to hide Hazzard1s face by hold
ing a handkerchief in his left hand. She testified she told them, "I didn 1t 
care, I just wanted to get home * * * I would never tell a soul, but I wanted 
to know if any of than had any veneml. disease so that I could take care of 
.m;yself. * * *''• While the truck was passing vehicles her head was again 1'orced 
down by Davis. Miss Van Dyne testified that in order to enable her to identify 
her assailants she impressed upon her mind their features; she observed that the 
truck speedometer showed a mileage of either 29, 989 or 29,998; that the driver 
was sitting on a leather cushion; that the seat itself was worn away; a?Xl that 
there was a piece of white tape one-half inch wide and abait eight inches long 
on the windshield.· She also noticed that the sides of the hood over the engine 
were missing (R.,30).' Upon arriving near Montrose House the truck was stopped 
under a street light and she distinctly saw three men in the back of the truck. 
Davis-, grasping her by her sore a.rm, pulled her fran the t:ruck aild she lost her 
footing and fell to one knee. He then jumped back into the truck and it was 
immediately driven off (R.30,49,50). Miss Van Dyne then ran to her qµarters an~ 
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awakened. U:l.s s Kay Pond. another Red Cross Worker (R.311 58). It was then about 

2t00 o'clock A.M., on 11 January, 1944. · 


Miss Pond testified, 11She LMus Van DyneJ was ver,y hysterical and spoke 

very incoherent:l1'. 11 She kept crying and put her head in W.Ss Pond's lap and 
said she had been attacked by six negroes~· lliss Pond neld her in her arms but 

waa unable to quiet her. · At W.ss Van D;yne•a request, she was taken to a hos

. pital• lliss Pond further stated, "* **she clung to me all the wq and kept 
. sobbing. I couldn't quiet her, no matter how I tried." Upon_being observed at. 
the hospital her white blouse was mussed and. soiled with grass stains on the 
baclc and her hair was unti~ (R.61). When Capt8i.n Rqmoild. P. Ga,11.Clwq, K.c., 
saw Mlu Van Dyne at the hospital,. she was crying, ·very upset, and tri&htened.1
"She wu holdillg on to this other Red Crou girl and would not let go.~ He 
prescribed morphine and gave her treatment tor possible pregnancy. Smeua from 
her vag~ disclosed spermatozoa (R.63,64). U:Lss Van Dyne complained ot .being 
eor~ all over, 'bu.t ai ex:amin~ion· revealed that other than her right elbow, which 
was nollen, there were no areas ot tenderness or dtscolorat.ion (R.64,651 Eic. 
B)e 

Upon intormation furnished b7, Jliss Van D,yne, Captain ~ert F~ Baacoe, · 

C.M.P., located the truck in tront ot the North American Red Cross on l"J.imers 

Street (RA7)•. Copiea ot trip tickets tor the 9th to the 13th ot Janu8rJ1 1944, . 

incluld.ve, lhadng that. some tom ot motor transport was issued to a clriver 

named Hazzard ot the .American Red Croaa, certified 'b7 the· assistam. mot.or trana

~tation ott1cer, were admitted in evidence with.out objection ot the Wmse 

CR.103, mic. c,0,1,r, and G). . . 


On Janu1r7 201 1944, Captain Rascoe contronted accused Davie, HUsard., 
me! 8f1m0ur1 in tum, with W.sa Van D,yne. &le identitied J>avie ae the ~e oal.l.e4 
"Jimmie" cu1 1tated tbat he WH the .ti.rat one to uuult her. J>avis wae ulmd 
if h• had IZO" questions to aek .Mias Van D7ne and he replied "No"• Hazzard wu 
identitied br llie1 Van Pyne as the one cal.led "Joe" and ebe stated that he was 
her third a11ailant. Accused Seymour.was idmWied as the one who went trm 
the tront. seat t·o the rear ot the truak when ahe wu tiret put into the truck 
by Buzard. (R.90,91). Att.er bavin&.been given the opportunity ot both hearing 

· and 1eeing Johnson am Nelson, she wae unable to idmtif7 either ot thaa as 
beizl& among her assailants (R.94). 

· . Captain Bobert F. Rascoe, C~K.P., interviewed the aeve.ral. accused and tull1' 
advised them ot their legal rights with reference to mak1ng arrr statement . 
(R.691 701 711 821 86). He testified that. accuoed Davis, Seymour, JOhneon and 
Belson made written 1tatements, and it 1Dterentiall7 .-ppeare in the ·record 
that Hazzard alao made a ata.tement. The prosecution ottered in evidmce ecccelpte · 
trcm the statements ot Seymour, Johnson, and. Nelson. No objection baviDg been 
made as to the introduction ot the tirst two, they were admitted. 1be statements 
tollowa · 

"' 
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Accused Seymour: 

"I, Geax-ge A. Seymour, on January 10, 1944, around ten thirty 
o'clock was playing poker at the Red Cross, haVing sent 
out to look for some •rlne, played until his return. --aiid 
_overheard the conversation and wanted to go also;so-we 
came dONnstairs and got in the truck. We went to the said 
place and me and _and got out and walked aero ss a 
large i ieJ.d wn ere _said they were. _left us with the 
truck and went. somewhere else, after not 1'illding a.ey-body we 
then returned to' the truck and went lookin& I'or • We 
then went there and picked _up and on our w~ to the 
Red Cross in which place we work, on the corner of the Rising 
Sun a lady was standing on the norner. _slowed down tor 
the corner and she said, "Hey; aren 1t you 1'ellows Yankees?" 
We stopped still then and she said, ·"Sure you are"• She asked 
_who was dri.Ving, could he ta.Ke her to Flinders Street. 
I was Bitting in !rent on the encl. I open the door and said, 
"Yes, mam~.'· Without moving she said, "I mi sorry one of you 
will hafi. to get out". I got in the back. _then drove 
01'1' to a couple of corners then turned right and. came out by a 
Chinese store, and headed tor Stewart. .A.1.'ter reachillg Stewart 
he turned. into a side road, well from the h1ghw1.7 and stall the 
truck. _then started it, at that time _had the lady'
'at the waist. pullitlg her taward the bushes. , .we .gathered around 
him, she said, "Take 1 t easy boys,, I knOw what :rou want, let 
ms t alee my' panties oft"• Atter we were .through we got back: on . 
the truck and started.. for town. Upon reaching the road going 
into tam-., ha circle around a couple of corners and. put .her 
out. Signed., George .Seymour". "I haven't been promised aey-
thing tor makina this statement. I knOW".that.I did not have to 
make this statem3nt an:i no :t:o rce was used upon me. Signed, 
George Seymour11 • 11 (R.lll). 

Accused Johnson: 

11 Januar;r 101 19441 at ll:OO P.M. 1 I .Le:t:t the North Aruarican Red 
Cross Club W1th _, and ~ on a truck to meet 
_. We 1fent passed the Rising Sun Hotel to a dirt road.1 
turned left, ani wc:nt to the bottom o! a hill. 

1
We started back 

tc:wards the Rising Sun. When we got to the coraer, a girl was 
standing in the middle of the road waving, with her hair out, 

_ 	clothes falling o:t::t:. We stopped, then she asked 11was we Yankees". 
Then I said, ''We are not rebels". She laughed and asked. to 
take her home, but she didn't know where she lived. She got in..._ 
the 1'rcnt got on the back with _and myself. We cam.a, 
up passed the Regent Theatre,, then the truck turned a.round and 
went back in the direction in which we came. We went across 
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the place where we had picked her up. 'iie turned of! the road at the rail 

track., stopped and turned again. We came to the highway and. continued 

towards Cluden. We went pas~ Cluden and turned le!t across a railroad. and 

then to the right, went to the side of a mountain, stopped. The girl got out 

and said •eve?7body o:rt•. _turned the truck arou.cd. and .:__and JlliYSelt · 

got 0£1' on the left .side o! the truck. lVe stood on that side until 

had turned around. when we went to join the others and the girl was bebfii'd 


. a bush. She was taking o!1' her drsrers• I heard her sq., 'l know you boys 

need girls' as her and was getting together. She said to him., 'Tell the 

boys to wait in the truCkand to cut the lights of!'~ Ai'ter. they got into . 


·position we left the truck and watched them tuck. . · follorred . , _ 

!olloired then __:_and ~ael1'. VJhen I was f'.inished we got back into 

the truck. and started back to town. Attar we passed the Rising Sun we came 

along very slowly, she was then looking !or her house. We turned right at 

one block and drove down the back road then back to the Causeway two blocks. 

We turned left and started down that block, s topped in front o! a lit house.,·


1

then backed the truck to the CausewC!iY', stopped on the corner and then she 

got out and said goodnight, and she went into the block we had stopped. in 

front 01'. We then left. Nothing bas been promised me for making this state

. ment. No force h&!! been used upon me to make this statement and I know I . 

did not have to make this statement. Signed, Charles E. Johnson, Jr.• (R.llO). 


The accused Nelson objected to the introduction in evidence ot his state
ment on the ground that the same had been obtained. under duress. He volunt~ '. . · 
took the stand, was 8worn as a witness,, and at that t1me his counsel stated to 
the court: 

"Submitting to the court any testim.oey that he will give at this stage 

lfill not go to the merits ot the case, but will be admitted onJ.7 tor 

the purpose o! determining whether or not Nelson's statement was made 

voluntarily." 


The court remained silent and the Trial Judge Advocate asked certai.~ preliminar;r 
questions~ Thoie questions and Nelson's answers were aa !ollowst · 

"Q. _State your ham.e, grade, organization., an:i station. 

.!. Robert Joseph Nelson, Merchant Seaman, United States Arrq 


Transport tWest Texas•. 


Q. Are 7ou one or the accused in this case? 
A. I am." (R.77). . . 

, He was then interrogated by his counsel and testified that he was "picked 
up" at about ll:OO P.ll.., January 20., 1944, and taken to the .Military Police · · 
Station. After having been placed in his cell. he heard one of the Military Police 
say to another, whom he was relieving, 1You got, those Negro bastards ti1 here· tor rape;' 
'!'he latter replied, •You can bet your life they won't get anywhere i!· I have a.eything ·. 
to do nth it. I! I had~ way; I would kill all ot them1 (R.77). At about lO:OO dcloek the 

' . 
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next morning he "went down to the Provost Marshall's Of.fice 11 , and' upon being 
asked by Capt. :Rascoe if' he desired to make a statement h,e replied, "I didn't . 
hue anything to. sa.yn (R ..78). That afternoon he was again interviewed by Cap
tain Rascoe who told_him that "he had a statement from two of the other boys and 
that I had been picked by both. of them" (R.78). Upon being taken back to h1s 
oell "the same shirt came on and they_ told me about the two fellows there, 
that.thq had been out on the range practicing up for us later on" (R.78). The 
follaring day he was again taken b ef'ore Captain Rascoe and wae "questioned 
with reference to the statement of the four other men" (R.79). He.was then . 
returned. to his cell Where he heard rennrks about "what they would cb if' it was lip 
to them", and that he would not be allowed to get "as tar as t_he court roQlll" 
an:i tha.t they would "kill me right there~" He requested a blanket and a cig
arette but both requests were refuaed. The following dq he was again tSlcen 
to see Captain: Rascoe, and testified: · · 

"* * *I told him I didn't want to eay anything. On the 2.3rd 
. he told me that if. he wanted to, he c oul.d un force, but. he 

would rather not do it, as he knew I had a part in this · 

particular incident, and he said he was trying to avoid all 

that, and that he was trying to get a statement without 

using force. I told him I didn't want to sa;y anything. He 

asked me if I knew the other boys, I said, "Yes". He asked 

me if I had been out with them at any time.-* *-* Captain 

Rascoe said,, "You might as well make a statement, the other 

boys said you were there. There is no use to hold out now. 

(R. 79). * * * At that time I was rather nervous and shaky,, 

and I didn't want to make any statement that would incrim

. inate the other boys. I just wanted to sq I had had inter
course with this girl•. He immediately gave me cigarettes 
and I was treated better. He gave me a blanket and a bunk 
to sleep on, and several of the -M.P.s brought me cancy (R.79). 

* * * 
' Q. 	 Had these threats not been ma.de, you woW.:d not have made 

a statement? . 
A. 'No, sir. * * *I then wrote out the statement as it is." 
(R.79). 	 . . I 

• Such statement was of his arn composition (R.86). 

Captain Robert F. Rascoe w~s called in rebuttal and testified: 

"I advised him o! his rights.. I warned him that I had infom.ation 
that five of them, named Wesley. Davis, George Hazzard, George 
A. Seymour, Charles E. JohnBon, ani himself', had. picked up a '-...-..._ 
Red Cross woman near the 1 Ri.sing Sun Hotel, and had taken her 


. out am raped her. I al.so informed nim. that I had a written 

' 
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statement from George Hazzard and a written statement fran George Sey
mour. He stated that he didn't understand why they named him as a part of the 
five. I asked him then what would be ·their purpose in naming him as a part 
of that group, and he said he didn 1t understand why they naned him, as he 
didn1t associate much with them, and that possibly Seymour would be an
tagonistic toward. him because of. this "non-association. Then he cried, he 
broke down and wept, and he said that his father had raised him. up properly 
and not as that kind of a person that would do such things as that. That 
was about the extent of the conversation. Then I had him. returned to the M. 
P. Station. (R.82). * * * I had .Nelson brought to the Office of the M.ilitazy 
Police Station and I again informed him of his rights. I then stated to 
him that I had the written statements of Hazzs.rd, Seymour, and Johnson. I 
_stat~d to him that tµey had. named him, each had named him as participating 
in the er.I.me, that they stated that they had picked up a woman near the 
Ri~lng Sun, had taken her out, and five of them had sexual intercourse with 
her. I asked him then if he thotight that ~ of the others were antagonistic 

. t<7Kards 	him and he said.he didn1t. I asked him then if he would give me a 

statement. He stated he could see no use in holding out and that he would, 

and he ·did. He wrote out a statement (R.8.3). 


Q. 	 Prior to that time, did you state to him these word.51 or substantially 
the sane: that you could use force if you wanted to, but you preferred 
to get a statement"without the use of force? 

A. 	 Definitely not. 

Q. 	 Was any such statement made by anybody at that time? 
A. 	 There was no such statanent made, to rq knowledge, to Nelson. 

He wrote out this statement. Before he wrote out this statement 
did 7ou warn him of his rights under the 24th A.Pticle of War? 

A•. 	I had." (R.8.3). 

The court overruled the objection interposed by Nelson and admitted into evi
dence the excerpt from his statement which follows: 

"'I have been fully informed of the i'acts to which I am placed. Namely, no 

pranises have been made, no force has been used, and I am aware that I do 

not have to make any statements. I am of sound mind and body. I make 

this statement. of my own free will. About two weeks ago I was asked to 

go out to Saney Bot tom by a boy named • He said we were going out in 

a truck because it was a little too f'a.rt'Owalk. Not being able to find 

them at the place where they were supposed to be,, we started back. We 

then started out toward Armstrong Paddock. Somellfere along the road we 

stopped. joined us. With _still. driving we started to ride 

along. On the lia::r back we saw a woman standing in the road waving for us 

to atop, which was done. She asked if we were Yanks. I didn't see the 

woman's face, but I co?ld hear her talld.ng. · She asked _to take her 
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into town. With tnis she got in the truck and we started aJNay tram to\m. 
I told _we weren't going to town. The truck then stopped and_ 
got out and opened the hood. Then · got out -md went to help him. 
They got back in the truck. took the wheel and went around to 
the other side. They put the~ in the middle. Wathen drove for 
abcut 15 minutes more then the trucis stopped ag~n. got out, then 
_, then _. _and I stayed in the back. _then came back 
and told us to get out.· Then we heard who- had gone around to the' 
ot_her· side of the truck, call us. We went around to where he was and saw 
the woman ly:ing on the ground with the handkerchief' over her face. I 
started back :f'or the truck but grabbed me and said it was no time 
to back dcwn. By this time _was on the woman, _!oD:owed, then 

then they told me to go on, which I did. Then tied a hand
kerchief around her eyes and we all got back in the trUCkand started 
baclc to town. Just before lve got into town they let her out and drove on. 
We got back to the club and I went straight upst8.irs and took off 1I'fJ' · 
clothes ard got into bed'•" (R.109). · 

It Will be noted that in the foregoing statement accused Nelson does not name 
the woman assaulted. However, he admittted to Captain Rascoe that the woman 
was Miss Van Dyne (R.86). · 

_Major G.T. Brew, T.C., Tran::portation Officer, Base Section Two, A.P.O. 
9221 testified that the vessel named "West Texas" was engaged by the United 
States Transport Service and that the. 11West Texas" first ce..ne under his 
"supervision" * * *"Some time in December of' last year Ll94iJ" (R.118). Based 
upon two signals which were introduced in evidence, one from the Commanding 
General, U.S.A.s.o.s.,. S.l'f.P.A., and the other from the Commanding General of 
one of the Base Sections, he testified with reference to the cargo carried 
b;r the transport and stated thats 11 The United States A:rr:I;r is responsible for 
all functions pertaining to the manning, supplying, and maintainina of her. 
She is under 'bare ·boat charter1to the United States Amy. Vie are responsible 
for the provisioning and everything else pertaining to the. ship and place the 
crew and all members of this ship." The ''West Texas" was not in the harbor at 
the time ot the trial. 

. ' 

Technician Third Grade George S. Weidley testifi.eO. that he went aboard 
t.he vessel, ''West Texas", on 18 February, 1944, and ob&.ined an "exact copy 
or the ships articles and all appendages" insofar as it pertained to Robert 
J. Nelson (R.121). The articles bore a certificate signed by the master ot 
the vessel stating that he was the official custodian of the articles and 
"***that the copy of such articles * * * is a true and complete copy of said 
Articles, insofar as the form is concerned and the entry therein at No. )6 
pertaining to Robert J. Nelson;, that such entry on the original Articles is 
the actual signature 01' Robert. J. Nelson. 11 The defense objected to-the intro
duction in evidence oi' the Articles on the ground that the person Robert J. 
Nelson mentioned therein was not shown to be the same person as the accused 
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Nelson. The court overruled. .the objection and admitted tne exhibit into evi

dence (R.122,126, Ex.. J). The exhibit bears the dat.e 21 September, 1943; 

shows the United States Government to be the ,"Registered Managing Owner or 

Manager11 ; and shems one Robert J. Nels on to be a member of the crew, employed 

as a "Scullion". Under the..column "Place, da'ce, ·and cause of leaving ship or 

death 11 , it further shews the entry 11Tarnsville, Qld• 12/15/43"• The entire 

entry was lined out with a red line and was followed by the letter "B". 


Ct1arles Lukin, assistant manager in the overseas section of the Ship
ping Department or the Burns, Philip Company, testified that such company was 
agent for the United States Arrey Transport Service in the Port of Tovmsville, 
and as such, acted as agent for the United States Army Transport, 11W'est 
Te:x:as 11 • -M;r. Lukin stated that 2n 24 December, 1943, "The Transportation 
Agent, Lan official 01· the ship/ came in with these four men, ini'orming us 
they were to be put in the hospital, 11 but he did not identify accused as one 
of them (R.124,125,126). bne Robert J. Nelson filled out and signed an 
application to enter Australia under an exemf,tion certificate, required by Aus
tralian law (R.123,124,125). The application was admitted in evidence over ob
jection (R.126). 

The application (Elchibit K) recites in effect that one Robert J. Nelson, 
age 19 years, a colored citizen of the United States, born in Washingtol'!, n.c., 
third rook on the steamship 11W'est Texas 11 arrived at the Port of Tovmsville 
and applied for a certificate of .exemption for a period 01' three -months 
from 24 December, 1'143, the purpose of the exe:nption being "sickness". 

After the prosecution rested,, the defense made a motion for findings of 
not• guilty as to accused Nelson and Johnson on t.he ground tm t the· evidence, 
as to them, was insurficient to estaolish the offense charged. An additional 
motion directed to the jurisdiction of the court was interposed on behalf' of 
accused Nelson on the ground that the prosecution had failed to establish 
that he was a person subject to the military law (R.lOJ,104). Before the court 
ruled upon the mot ions the Trial Judge Advocate ~sked for pennission "to reopen 
the case for.further evidence" (R.107). Thereupon additional evidence was 
presented. Inc.Luded therein vrere the excerpts from the statements of Seymour, 
Johnson and Nelson, aoove set out, and the evidence as to the employment 01' one 
Robert J. Nelson on the u.s.A.T. 11'/{est Texas" and his entry into Australia. 
Thereafter, the defense renewed both motions.an:i the same were overruled by 
the court (R.128,129). · 
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Accused.Davis took the stand, was swor.n and testified that on 10 January, 
19441 he was on detached service ~t the North American Red Cross Club. Late · 
that evening he was drinking with others at the Club. Atf about· twelve o'clock 
he told Seymour ~that he was going to pie~ up Hazzard and they le.ft together in 
a truck, Davis drivil'l&!, Hazzard was not at the appointed place and while look
ing· for him, he ffiaviy observed Nelson and Johnson in the back of the truck. 
Later. they located Hazzard ..and he got in the truck and they drove in the 
direction of camp~ When thqr reached a street intersection, he saw a woman 
(whom he later lmew as Miss Van Dyne), standing in the road ·waving. He 
stopped the truck and she called out, "Are you Yanks" and came closer seying, 
nyes, you are Yanks". She asked them to take her hollle. Seymour opened the 
door and went around to the back of the truck. She got into the front o.t the 
truck and sat next to the door with Hazzard between them. Davis testified that 
she asked .tor a cigarette and: 

"***I gave her a cigarette, and she was trying to describe the best way 
to get to where she said she lived. All she could say.was, 'Flinders 
Street, by the Causeway•. So I told her to try and direct us, so we 
started o.t:r. She asked me how were we being treated•. I said, •As well as 
could be expected, as we were not home', and then she said, 1It .is a damn shame 
the way you are being treated•. Then she said, . ':t would like to help you 
it I could'. I said, 1You could if you would'. .She said, 'Like what?• I 
said, 1Let 1 s go for a joy-ride1• S~ said, 'Where?' ·I said, •Someplace 
where we can get something to drink'. She said, 10.K. '. I turned around 
and came up around by a side ·street and headed back in the direction we 
came, and I drove on down another side street. I was headed for a hotel. 
I was almOst to the place when Hazzard said,· 1There is no use going to that 
place ii' you a.re going to get something to .drink, they don't have nothing'. 
So I stopped the. truck trying to think of some place to get sanething to . 
drink. So I turned the truck around. I said, 'I would like to ask you a 
question, but I am a.fraid you might get angry'. She said, 'What is the 
question, I won't get angry•. I asked her how she would mind laying a fellow, and 
she· said, 'Where•. I said, .'I can find a place•, so we headed towards Stuart.
* * *When. we reached the spot, she got out or the truck and she hollered, 'All 
off, boys• •. I got out of the truck and came around to where she was, she put 
her arms around me and we walked a few paces away from the truck." (R.140,142). 

As Hazzard wa~ turning the truck around she put her ann around his fPaviiJ 
shoulder, asked him his name, and took off her 11pantsn •. She put her pants in her 
purse and then sat down. She smr the rest of than looking on and at her request, 
they were told to go back to the truck. He /JJaviy then had sexual intercourse 
with her. She kissed him and co-operated in the act. When he finished he told 
Seymour : "ts> come over. * * * He came out and Hazzard went in; Hazzard 
came out and Nelson went on; Nelson came out and Johnson went on." (R.142). 
She then a.sked him /_Da.vii/ to take her home. They returned to town, _Hazzard 
driving the truck (R.143}. During the ride she asked for a cigarette-and put 
her head down to avoid being seen by those in an on-coming vehicle, sayin& that 
it would look tunny for her to be seen in the truck with colored fellows lR.143, 
145). .After arriving at a place she designated in town, she got out of the t~ck, 
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said DGoodnight, boys", and walked up the street (R.143)~ Accused, Davis, 
denied Miss Van Dyne's el_ltire story of coercion and force. (R.139-145). 
He acmitted giving a ".statanent in his own hand-writing on 24 January, 1944 
to Captain Rascoe. The statement was received in evidence at the instance of 
the defense and is substantially in accord with hif! ffiavii/ testimocy (R.148, 
149, Eic. l). . . 

Accused Seymour testified substantially as did Davis as to .the events 
leading up to Miss Van Dyne's first entring the truck. \'/ith reference to 
sexual intercourse with Miss Van Dyne, he testified that he followed Davis 
and she assisted in it's consummation. She ldssed him and asked for a date, 
suggesting that they go to the beach•.·After he hai finished, 11Hazzard went 
around to Where she was; Hazzard came back, then Nelson went around; Nelson 
came back and Johnson went around. Each time a man came back he told the next man 
to come on" (R.167). On cross-examination he admitted· that in a wrl. tten state

. ment which he gave to Captain Rascoe in answer to the question, "Do you knCM. 
what was going to cccur when Davis headed toward Stuart?", he stated, "Yes, 
I knew he was going to rape the lady." In explanation of his answer he dis
claimed such koowledge and indicated that he made the answer at Captain Rascoe's 
suggestion (R.171,172). ·. · 

Accused Hazzard testified that he had been with two girls earlier that 
evening, at which time considerable gin and wine were drunk (R.173,174). He 
later joined the other accused, and with reference to the acts that subsequently 
occurred, he testified substantially as did the two previous accused. He further 
testified. that while he was having intercourse vdth Miss Van Dyne she suggested 
that he could make a date b.}r telephoning to her at the Red Cross Recreation 
Center. He denied any threats or forc.e- and indicated that the act .of sexual 
intercourse was with her consent (R.1761177). On cross-examination he testified 
that when he turned the truck around at the place where the act occurred he was 
under the influence of alcohol, but could drive (R.185). 

Accused Johnson took the stam, was sworn, and testified that he was the 
last of the five accused to have intercourse with Miss Van Dyne. Wnen he 
approached her she bad her dress raised, "quite high" and smiled at him. After · 
fondling his privates, sexual intercourse followed,, she throwing her arms around 
him,. ldssing him, and placing both of her legs around his body. She then called 
out "Jimmie" and Davis replied, "Yes, darling". Accused then returned to the 
truck and a few minutes later Davis returned with Miss Vall Dyne with his arms 
around her waist. Accused Johnson further testified that Miss Van Dyne was not 
blindfolded nor did she have anything over her face and at no t~e did she do 
or say anything which gave the impression that she did not consent to the sexual 
intercourse (R.19u). The remainder of his testimocy as to the return to town 
was substantially the same as that of the preceeding witnesses (R.189). He 
admitted giving ~aptain Rascoe a statement in his c:~m handwriting which the 
defense introduced in evidence (Def'. Elc., "2"), and that parts of the statement 
were not reliable,, stat~ng that he wanted· accepted "The parts that are the 
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truth" (R.195). It was from this statement that excerpts had previously been: 
read by the Tri al Judge Advocate. 

The accused Nelson elected to remain silent (R.196). 
. ~ 

. ~ 
At the request of the defense, the court went <to the scene of ·the alleged 

crime. While there Miss Van Dyne, having been called· as a defense witness, 
pointed out the place where the truck stopped, the place to which she was 
dragged, and where the acts occurred. She denied being behind "those bushes" 
(R.153). Accused Davis, who was also at the scene of the alleged offense, tes
tified that the place was ·behind some bushes in the vicinity (R.154). 

Miss Van Dyne testified in rebuttal, specifically denying that she fondled 
the private parts of aey of the accused or that she asked either Hazzard, Nelson, 
or Johnson for a kiss, or that she had suggested that any of the accused meet 
her again (R.198,1~9). . 

4. At tbe conclusion of the prosecution's testimoey a motion was made on 
behalf of accused Nelson for findings of not guilty on the ground that there 
was no evidence adducod from which the court could detennine that he was a person 
subject to military law. Before passing to an analysis of the evidence in proof 
of the offense cnargea, the lllOtion addressed to the jurisdiction of the court 
over Nelson wu;i. be considered. · 

The specification alleges that accused, 11Robert Joseph Nelson, Third Cook, 
United States Army Transport •West Texas 1 1 the said Robert Joseph Nelson being 
an employee of the United States Army Transport Service, servi~ with the armies 
of the United States i.n the field" was one of the participants in the o.tf'ense. 
From. that specification it pri ma ~- appears that accused Nelson was a person 
subject to military law and that the oourt~tial hap authority to try him for 
the offense alleged (see A.W. 2; and see Givens v. Zerbst, 41 S.Ct., 227; 225 
U.S. 11). Nelson-pleaded not "guilty to the specification and ·charge. That plea 
is sufficient evidence that he is the sane. person named an:i described in the 
specification (pp. 137, 276, Winthrop, Mil. Law & Pree.; p. 72, Davis, Mil. Law 
of the U.S.; see cases IX F 2a and IX F 3a., P• 519, Dig. Ops., JAG, 1912; par.· 
146,, P• 116, M.C.M., 1921). Consideration, thereforeJ need not be given to the 
evidentiary effect of accused's admission of his identity in response to the 

· question of the prosecution when he [a.ccuse§ voluntarily became a witness for 
the sole purpose of preventing the introduction in evidence of a statement he 
had given to the iIIV'estigating officer. · 

Major G. T. Brew, Water Transportation Officer in charge at Base Section 
A.P.O. 922, testified that he knew of his own knmvledge that the " 'West 

Texas' * **is engaged by the United States Transport Service" (R.ll6),, and that 
the "\'lest Texas" first came under his "supervision***· Some time in December 
of last year fj.94iJn (R.ll8)~ The evidmce offered by the prosecution with 
reference to the cargo carried by that transport was hears~ and ma;y not be 
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considereq. Al~ough the accused was n0t identified as the Robert J. Nelson 
mentioned in the shipping articles of the "West Texas", such articles were 
introduced in evidE11ce (par. 116_!, M.C.:U., 1928) and were of probative value to 
show that a person Of such name became a member of the crew of the ''West 
Texas" at the port of ~ew York to be employed as a scullion and that he le!t 
the ship at Townsville, Queensland (Australia) on 15 December, 194.3.· The 
reo:>rd further :reveals that the alleged offense occurred on 10' January, 1944,· 
and that accused Nelson was taken into custody in the city of Townsville, Aus
tralia, A.P.O. 922. Considering this evidence in conjunction w1 th the evidence 
arising out of his plea 01' not guilty (par. 146, M.C.M., 1921, supra) _the 
record :revea.:]..s that ac_cused was third cook on the United States Anny Trans
port "West Tex:as" and as such was serving beyond the territorial limits of the 
United States. The Judge Advocate General has held - · 

11!n time of war all persons in any manner employee\ on or serving with 
charterec\ transports or transports otheIWise in the service or under. 
the control of the Quartennaster 1s Department of the United States 
Army are persons 1serVing with the armies of the United States in the 
i'ield,' and are amenable to military law. * * *" (251, Feb. 5, .1918; 
sec. 359 (10), Dig. Ops., JAG, 1912-40). . 

The foregoing citation is believed applicable to the instant case. The Army 
Transport Service is now an activity of the Transportation' Corps within the 
Services of Supply of the Army of the United States (par. 5, AR 55-.305, Oct. 
12, 1943; W.D. G.O. 38, 1942; sec. l, W~D. Bull. II, March .3, 1942). · 

Accordingly, it is the opinion of the Board of Review that the record 
sufficiently shows that accused is a person subject to military law and that 
the motion for findings of not guilty based upon.the lack of jurisdiction of 
the court-martial over accused Nelson was properly overruled. 

5. The evidence .may be thus summarized: Si1ortly after midnight on the 
night in question Miss Ann Van Dyne an American Red Cross ?forker, was walld.ng 
along a thoroughfa.re in the city of Tcwnsville, Australia, on her way to a hos
pital· seeking treatment for he~ injured arm. A truck stopped near her as she ap
proached a street intersection. She saw five negro soldiers in the truck, one . 
of whom asked her where she was going. She made no reply, but turned and was 
walking aray when a man (accused Hazzard) suddenly grabbed her, placed his hand 
over her mouth, and told her that if she made a sound he wou.ld kill her. She 
struck at him with her purse but was pushed into the truck. She told them whom. 
she was and endeavored to persuade them to release her, but to no avail. The 
truck was then driveri from the city to an isolated place where she was 'grabbed 
by Hazzarc\ a.Irl pulled. i'rom the truck. She realizec\ the futility of attempting 
to escape, stating, "I knew it would do no good. * * * as there were five men 
against one woman"• Accused Davis then blindfolded her and she heard them 
walking around her and talking. Davis placed his arm around her neck and dragged 
her backwards a short di.stance, tel.ling her that if she made a sotind he would 
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kill her. He dropped her and she fell on her back to the ground. She stated 
tl!I them 'hs a whole, * * *Do aeything you want, but don't hurt me". To this 
Davis replied, "Lie quietly, we won't hurt you11 • Her underclothes were removed 
and Davis then fell upon her and had intercourse with her. · There followed in 
immediate succession four s;i.milar acts. Miss Van Dyne testified that she was 
fri.giltened as her life had been threatened arid that she knew that an act ot thia 
character could not be committed "without something happening". She testified 
that the acts were aga.:i.zlst her will and without her consent•.A.f'ter the fifth 
act had been committed someone fell on her but was pulled off and she heard the 
remark, ttFi.x'her up and let's get the Hell out of here". She then calJed to 
nJimmie (Davis) "to please not hurt me, just take me home". Davis put a hand
kerchief over her mouth, stating, "Don't make a sound, you know what we can do 
to you". While still blindfolded she was lead to the truck, but someone said, 
"Tney will· see it". The blindfold was removed and she was then placed on the front 
seat between Hazzard, who was driving; and Davis. While returning to town, Davis 
attempted to conceal his identity and· that of Hazzard by placing a handkerchief 
over his face and by holding one to Hazzard1s face. When approaching vehicles 
were passing, Davis forced her head down so that she wculd not be seen. In 
order to enable her to identify her assailants Miss Van l;>yne studied the features _ 
of accused·Davis and Hazzard, observed the mileage rea"d.ing of the speedometer, 
the condition.of the seat and noticed that a piece of adhesive tape was fastened 
on the windshield. Arriving in the vicinity of her home, the truck was stopped 
under a street light and she was pulled out by Davis. She then sa11 three men 
in the back of the truck. The truck was im.ediatel.y- driven off. She ran to 
her quarters, awakened Miss Kay Pond, another Red Cross worker, and related to 
her what happened. Miss Van Dyne was then very hysterical. and spoke inco
herently. Miss Pond was unable to quiet-her and, at Miss Van Dyne's request, the 
latter was taken to the hospital.. She clung to Miss Pond and was sobbing all the 
w<i;/ to the hospital. Vihen she reached there she was crying, very upset, and 
frightened. tter clothes wera in an untidy corrli11on, her blouse was soiled with 
grass stains, and her hair was disarranged. She complained of being sore all over 
but examination revealed only a swollen elbow. Smears from her vagina disclosed 
spermatozoa. 

\ . 

Although each of the accused admitted having had eex:ual intercourse with 

Miss Van Dyne, they specifically denied that any force was exerted upon her 

or that she did not consent. Each accused (except Nelson) took the stand and 

testified, in. substance, that Miss Van Dyne hailed the truck arrl voluntarily 

entered. it. They would have it appear that Davis proposed sexual intercourse 

and Miss Van Dyne signified acquiescence; they then drove to the country; when 

they arrived, she voluntarily got out of the truck, removed her "panties" and 


'actively co-operated in the consummation of the several acts of sexual inter: 
course, even to the extent of suggesting dat.es lci.th some of them in the ,future. 

The guilt or innocerice of the accused depends upqn whether credence should 

be given to the testimony of Miss Van Dyne, or to that of the accused. It is the 

province of the court to weigh the evidence and judf!.e the credibility of the · 

~tnesses (par. lZ4 (a), M.C.M., 1928; sec. 395 (56J, Dig. Ops., JAG, 1912-40). 


' 
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"* * * the jury Lin this instance, the court-martiaj]are the -judges 

of credibi.Lity of the witnesses, and of the weight to be given to 

their testimony-. They are not requir6d to accept as true the tes

timoey of ~ witness, nor are they required to accept or reject 

the whole of the testimony- of a particular witness. They may believe 

one part of it and disbelieve another part, or they may oe.Lieve one 

witness who testified on a particular question to· the exclusion 01' 

all the others, * *'*'(sec. 881, Wharton's Crim. Law, p. 1520). 


"Whether or not the woman exercised all the resistance within her 

power under the ci.rcum.stances, and whether her resistance ceased be

cause it was useless and dan.gerous or because she ultimately consented 

is a question for the jury Lin this instance, the court-martiaj]' to de

cide" (M!lli, v. United States, 164, U.S. 210,212; and see Turner v. 

Pop6, .3.3 Mich • .36.3; CM A-564, .3.3 Mich • .36.3; CM A-564; Fischer; CM 

A 6, Mendoza; CM A-996, Patterson; Clf A-1179, Johnson). 


The specification aJ.leges in substance thc:t the several accused did jointly 
and pursuant to a common intent, forcibly and .feloniously, against her will, have 
carnal knowledge of Miss Van Dyne. This language alleges the crime of rape. Rape 
is defined as "* **the unlawful carnal knowledge of a wcman by force without 
her consent" (par. 149£, M.C.M., 1928). Consent, however relucta."'lt, negatives 
rape; but where a wanan is insensible through fright, has resisted to the extent 
of her ability, at the time and under the circumstances, or where she ceases · 
resistance under fear of death or other great harm, the consummated act is rape 

- (sec. 701, Wharton's Crim. Law, P• 942; M!lli v. United States, 164 U.S. 210, 
212; I Bull~ JAG, p. 363,4; II Bull. JAG, P• 310). The Judge Advocate General 
has recently held 

"* * *Tne extent snd character of the resistance required of a wanan 
to establish her lack of consmt depend upon the circumstances and 
relative strength of the parties, and not upon the presence or absence 
of bruises or otrer physical injuries. In the. present cp.se, additional 
resistance against the six assailants would have been as futile as it 
was impossible." (CM 2.36801, 194.3)._ · 

Tested by the definition of rape and the cited decisions applicable thereto, 
there is substantial evidence in the record from which the court-martial could' 
fin:l that on the night in question rape had been committed upon the person o.f 
Miss Van Dyne. 

There then is :for determination whether each of. the accused ma.y properly be 
.found guilty of the offense. The evidEllce reveals acts of force by,al.1 accused

"* * *the force involved in the act of penetration is alone sufficient 

where there is in fact no consent" (par. 148£, M.C.M., 1928). 


~ . 

-17



(30) 


The acts of force exerted by Hazzard and Davis which made possible the con
summation of the crime, may properly be charged to each of the accused. ill 
five were present 'Wtlen Hazzard forcibly pushed Miss Van Dyne into the truck 
and threatened her life. They were all either in the truck, or in close pro.x~ 
imity thereto, when Hazzard 'forcibly took her from it, Davis jumped at her, blind
folded her, dragged her a short distance, and dropped her to the ground. At that 
time she spoke to them "as a whole" seying, "Do 'fl1ything you like, but don't hurt 
men. Each took advantage of the force and threats exerted by Hazzard and Davis, 
adopted such acts for him.self, and as a result of the fear in which Miss Van Dyne 
obviously was then placed, conaU!!llll.ated his purpose. Their very presence under 

' 	 the circumstances contri~ted to the fear of the victim and her belief that further 
resistance was futile. · li.oreover, it affirmatively appears in the record that 
Johnson, Seymour, and Nelson, had knowledge of the force exerted by Davis and 
Hazzard. Johnson, in his testimony, admitted standing at the truck with the 
other accused at the scene of the occurrence; walking over to the place where 
Davis and Miss Van Dyne were, and hearing her speak to all of them. In his state
ment to the investigating officer, Seymour said, 

"***at that time {8.£ter they had parked in the c~untri/ _had 

the lady by the waist pulling her toward the -oushes. We gathered 

around him, she said 'Take it easy boys, I know what you want, let 


111e take my panties off' * * * 11 (R.lll). 


Nel111on1s statement contains the following: 

"* * *We went around to where he was and saw the wcman lying on the 
ground with a handkerchief over her face. I started back to the 
truck but grabbed me and said it was no time to back down.*** 
Then [B.fter the aets were complete§ _tied a handkerchief around 
her eyes and we got back in the truck and started back into town. * * *" 
(R.109). 

From the evidaice, tnerefore, .the court could rproperly find, to the exclusion 
of any othel\ reasonable hypothesis, that the several accused, as a result of . 
concerted action, did each have sexual intercourse with Miss Van Dyne against 
her will and without her consent and that in fact each was the perpetrator ot 

. an independent act of rape. · 

The record reveals that Nelson objected to the' introduction in evidence 

of his statement. on the ground that it bad not been voluntarily made. In 

support thereof he described the treatment afforded him while in confinement 

and testified ti1at he made it.because of the remarks of his guards and because 

Captain Rascoe said, "* * * that if he wan!i;d to, he could use force, but he 

would rath~r not do it, * * *" (R.79). Captain Rascoe denied making such 

implied threat but positively ,testified that each time he interviewed accused 

he was fully warned of his rights and that no force or duress was exerted upon 

him. Accused Nelson did not testify that he was mistreated nor did he contend 

that any direct threats, promises, or acts of physical violence were offered 

him. An examination of all the evidence with reference to the comitions under· 
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which the statement was made,, reveals that there is not a "fair risk" that 
the statement was false nor was the introduction of' it in evidence a_ "f'ailure 
to ob~erve that .fundamental f'airness essential to the very concept o! justice" 
(Lisenba v. People 2! ~ sr!, California,, ~2 s. Ct. 280; .314 U.S. 219). 
It is further noted that the statement in question was mt a confession of 
the offense and the rules laid down in paragraph 114.§,, Manual for. Courts
Martial,, 192$1 are not appli~able thereto. 

6. The olicy' question remaining !or the consideration or the Board of Review 
is one arising out of the form of the specification herein. It ·is alleged that 
each of the accused 11did jointly and pursuant to a common intent, f'orceably and 
feloniously" colllllit the offense charged. Two or more persons cannot jointly and 
directly commit a single rape because by the very nature of the act individual ' 
action is necessary (par. 27,, :U:.C.M.,, 192$). As it has already been observed,, 
each accused was in et.feet the actual perpetrator of an independent rape. Their 
joinder,, therefore,, cannot be deaned to have injuriously af!ecj;ed the substantial 
individual rights of the several accused (III Bull. JAG,, P• 62). 

7. Certain minor errors and irregularities as to the introduction of 
evidence are present in the record. As they did not injuriously affect the sub
stantial rights of the several accused (A.W• .37) 1 comnent is not deemed essential. 

a. For the reasons stated above the Board of' Review holds the record 
legally sufficient to support the several findings and the sent_ences as commuted. 
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lit llldonement .. 

Arq Senice Force•, Branch Ott:ioe ot The Judge A.dTocat. Geaeral, APO 924, 
18 Jul,y, 1944. To COl.llllander-1.A-Chiet, Southw••~ .Paoitic Area, AFO ,500. 

1. In the HHI of Printe Fint.. Clu1 George A. Se71'0\U"1 J45342J), 
20ltA Ant.1aircratt. Artiller7, Aut.amatio Weapon• Da\\alien, Pl'iYate Wule7 
I. Dan., 36'87861, 208\h A11Uairoratt.·Art.llle17, Autamatio Weapcana 
Bat.talion, Prbate George Huzarcl, 3333S965, lOOth Alltiaircr&t\ J.J't.llle17 
Gun B&t.talloa, Print• CharlH I. Johnlon Jr., l.2128631, lOOt.h AAt.1&1.ronA 

. .ArUll•17 Gun Bat.talion, and Robert. JoHph N•l•on, . .Merchant Seaman, )rd 
Cook, USAT •we1t. Texaa", attention 18 imited to the foregoing hold1ft& bJ· 
\he Board of Review t.m t the record of trial ii legal.:11' •u!ticient to · 
eupport. the 1•nt.ence1, which holding 11 hereb7 apprond. Under the 
proviliona of Article of War SOi, you now have· authoriq to order t.h• 
eX8out.ion of the sent.enc••· 

2. When copiH ot th•· pu.bl.uhed ordera &re forwarded to \hi.I ottioe. '. 
they should be accomp&ili•d b7 t.he foregoing holcll.ni and thil indcrH•nt. 
For comenience ot reference and to f acllitate at.tachi.Jlg oopie1 o! the 
publllhed order• t.o the ·record o! trial, please plaCe the tile JW.lllber of 
t.be record in bracket• at. the end ot the p.a.bllihld ordv., a1 toll.ow• a 

(CK A.-ll92) • 

IBNF.ST H. WRT, 
Brigadier General, U.S. Army, 

Anbtant. Judge Adyocate General. 

{Sentences as commuted ordered executed. GCMO 10, USAFFE, 21 Jul 1944) 
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ARMY SERVICE FORCF.8 
In.the Branch Office of The Judge Advocate General 

Melbourne, Victoria, 
Australia. 

Board of Review 	 29 May' 19l.i4. 
CM A-1195 

UNITED STATES 	 ) 
) 
) Trial by G.C.M., convened' at v. 	 ·) APO 929, 28 February, 1944. 
) l1ismissa.l. 


Second Lieutenant ALTON B. PARKER ) 

(0-80~01), Headquarters, Advance ) 

Echelon, Fifth Air Force. ) 


HOLDING by .the BOARD OF REVIEW' 
STAGG, ROBERTS, and MURPHY, 

Judge Advocates. 

1. The record of trial in the oa.se of the officer named above has been 
examined by the Board of Review. 

2. The accused was tried upon the following charges and specifications: 

CHARGE Ia Violation of the 93°rd Article of' War. 
\ 

Specification: In that Second Lieutenant Alton B. Parker, Head
quarters, Advance Echelon, Fifth Air Force, APO 929, did, at 
APO 929, on or about 11 December, 1943. feloniously take, 
steal and carry aviay two rings of' a. value of about eighty
five pounds, twelve shillings and five pence, Australian 
currency, value in United States currency $274.38, one pen 
and pencil set of a. value of a.bout twelve pounds Australian 
currency, value in United States currency $38.74, six bottles 
ll'hiskey and one bottle gin, value about six pounds tWelve 
shillings, value in American money $21.31, and money in the 
amount of fifteen pounds Australian currency, value in United 
States currency $48.42.. to-£al value about $384.85, the 
property of Private Tong Torn Wang, Detachment Headquarters 
and Headquarters Squadron, Advance Echelon, Fifth Air Force,· 
APO 929. 

CHARGE II: Viola.tion of the 94th Article of' )Yar. 
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Specifications (Finding of not guilty). 

CHARGE Illa Violation of.the 96th Article of War. 

Specification l& (Finding of not guilty). 

Specification 2: In that Second Lieutenant Alton B. Parker, 
Headquarters, Advance Echelon, Fifth Air Force, APO 929, 
did, at APO 929, on or about 11 December, 1943, with. 
knowledge that Private Robert (NM!) Davis, Detachment 
Headquarters and Headquarters Squadron, Advance Echelon, 
Fifth Air Force, APO 929, was wrongfully impersonating a 
cormnissioned officer of the United States Army, to-wit, a 
Second Lieutenant, willfully and wrongfully acquiesce in 
said unlawful impersonation by associating with him and 
condoning his ;mlawful conduct. 

Specification 3: In that Second Lieutenant Alton B. Parker, 
Headquarters, Advance Echelon, Fifth. Air Force, APO 929, 
did, at APO 929, on or about 11 December, 1943, wrongfully 
gamble with an enlisted man, to..,wit, Private Robert Davis, 
Detachment Headquerte~s and Headquarters Squadron, Fifth 
Air Force. 

Specification 4: In that Second Lieutenant Alton B. Parker, 
Headquarters, Advance Bchelon, Fifth Air Force, APO 929, 
did, at APO 929, on or about 11 December, 1943, wrongfully 
drink intoxicating liquor with an enlisted·man, to-wit, 
Private Robert Davis, Detachment Headquarters and Head~ 
quarters Squadron, Fifth Air Force. 

Accused pleaded not guilty to all the specifications and charges. He was 
found guilty of Charge I and only so lllllch of the specification thereof as.· 
involves the larceny of six bottles of 1'<hiskey and one bottle of gin, of the 
value of $19.00J not guilty cf Charge II and its specification; not guilty 
of specification 1 of Charge III; and guilty cf Charge III a.nd specifications 
2, 3, and 4 thereof. He ·.~s sentenced to dismissal. The reviewing authority 
approved the sentence and the confirming authority confirmed the same. 
Pursuant to .Article of War 5~, the record of trial v.as forwarded to the Board, 
of Review, Branch Office of The Judge Advo0ate General, 1Ieloourne, Victoria, 
Australia. 

·~. 
• · 3. The evidence for the prosecution reveals that during the afternoon 

of Dece~ber 11, 1943, accused, at the invitation of Private Robert Davis, 
went to the billeting office for a drink (R.38). There were present Davis, 
a.zl:Other enlisted man, accused and three other officers, one of whom was a 

2. 
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Lieutenant Colonel. They all drank liquor a.nd for a short time played 

poker with a six pence limit. Lieutenant Shaughne·ssy, one of the officers 

present, testified the.t he could not state positively that accused played in 

the game at the same time as did Private Davis because they' each did not 

play continuously (R.41). In a statement (introduced by stipulation (Pros. 

Ex. 2)) made by accused to Major Edward r.rarkha.'11, a Staff Judge Advocate, he 

recounted his actions of that afternoon and evenine; in part as follows: 


11 * * * We had a fsvr drinks at the billeting office and we 
then played p~ker for about 15 minutes, and Private Davis sent 
after so~~ore whiskey, which Lt. Shau~essy and myself paid 
for, and we drank that and Lt. Shaug_nessy and myself went out 
to play baseball * * *• * * * The next time I saw Private 
Davis was at the show about 8 PS:. * * * we left (that is 
Private Davis and myself) and went down to the Red Cross Day 
Room to see some vf the Tivoli girls which PriVa.te Davis lmew 
in order that we might make some dates. * * * we .had to 
wait around there for about an hour. In the meantime we, 
Pvt Davis and I, went over to a Chinese tent to buy some more 
whiskey. We then came back to the Red Cross Day Room and Pvt 
Davis and I talked to the girls, and they said that they 
would mee+. us at Fifth Bomber Command. * * * Ne then decid
ed we needed som~ more whiskey - this was about 10 o'clock 
P.M. and we stopped at tho MP post and I got out of the jeep 
to make·a call ;ii.ile Pvt Davis took the jeep and went up the 
road and he came back in about 5 minutes. * * * Davis told 
me th~t he could not get any more vmiskey because they ~~uld 
not sell it on the credit, or words to that effect. After a 
few minutes at th.e AG ~fossage Center, v.ie decided to go over 
and try again. We drove up about 20 steps from the tent and 
.E.vt Davis got out and went inside th.e tent to see one of th.e

* * * 11Chinese boys that he knew. 

Private Chon Tong testified that t.~e jeep, with. its lights off and the 

engine kept running, was parked near his tent that evening (R.8, 9, 13). A 

man, identified by Tong as Private Davis (R.11), entered the tent.and asked 

to purchase a bottle of whiskey, saying that be vnuld pay for it in the 

morning. Tong replied th.at the whiskey did not belong to him and that the 

owner did not VAD.t to sell it. Davis started to le.ave the tent but return

ed and picked up a suitcase lying on the table (R.7). The Chinese soldier 

tried to wrest it from him. Davis carried the suitcase to the jeep and 

dragged Tong, v.ho had hold of the suitcase, along with. him. Davis tore the 

case from Tong's grasp and threw it on the front seat of the jeep. Tong 

saw the driver move the suitcase (R.19). Davis jur.J.ped into the car and it 

~s immediately driven away (R.8). Tong, who had grabbed Davis by the arm, 

was dragged a short distance by the moving car. He released his grip and 


• 	 fell to the ;>;round. At that time Tong saw th.e headlights of the car turned 
on (R.8). Private Wang, 'mo also lived "in the tent, 'arose from his cot when 
he saw Davis leave the tent with the suitcase but, being impeded by th.e 
mo-:;qui to net, did not get outsiC.e until the car had been driven off (R.24). Wang 

3. 
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testified that he had paid £15 for the sui tease. He further testified that 

it contained six quarts of v..ti.iskey and one quart of gin, the value of which 

was agreed by stipulation to be $19.00 (R.29), a fountain pen for vhich he 

paid £12, one diamond ring for w~ich he paid £85, and one gold ring, all his 

'property (R.22). The suitcase. also contained articles of clothing issued 

to both Tong and himself. Wang testified that he had sold one bottle of 

liquor to Davis that afternoon for £7 (R.25). 


In his statement to I.Iajor tlarkham accused ad.mitted that when Davis came 
out of the tent he !JSaviiJ and a "Chinese boy were wrangling and scuffling 
around" and that an object w:i.s throv.n into the front of the jeep. He stated: 

" {:- * * From what I could gather the Chinese soldier -was 
either trying to get into the jeep or was hanging .on:. and I 
just did the first thine that I thought of namely kept driv
ing. * * * we happened to see a big fire, so I drove over 
there. Private Davis took some bottles out of the suit case 
and I don't remember vii.ether he r~ed his fist through the 
suit case or cut it to get the bottles out, a.nd placed them in 
the jeep. He then threw the remains of the container into ,

* 11the fire, and then v.e drove away. i< -ii- 1< 

Accused and Davis then went to the Officers' Club of the Fifth Bomber Command 

where they remained until it v.as about to close.· They left with a voman. 


About 3:00 o'clock the next morning Sergeant Harry R. Meeker and Corporal 
Robert E. Kenriedy, both of the 1!ilitary Police, on road patrol duty at Port 
~.Ioresby, saw a jeep parked near the road in the vicinity of Kila Beach. They 
Jaw a person there, whom they identified during the trial as Private Davis 
(R.34), wearing the insignia of a lieutenant in the Air Corps and navigator's 
wini·s Ct.32, 36). Davis told them that he was waiting for another officer 
who was in the bushes. Kennedy went to investigate and saw accused with a 
girl.. The !\Iilitary Police told accused and Davis that Kila Beach was 
reserved for enlisted men e..nd directed them to move on. Sergeant Meeker 
teStified that accused acted in a "normal way" (R.42). Corporal Kennedy 
testified that accused and Davis had been drinking but did not think that he 
was qualified to say whether they were drunk (R.37). Accused 11 presmned11 

that Davis had worn the insignia from the time they left the Officers' Club 
(Pros. Ex. 2). · 

4. Frivate Robert Davis was called as a witness for accti.sed. He 
testified that he had played cards with accused for money during the afternoon 

, of December 11 (R.45). He further testified that on the afternoon in question 
he had bought whiskey from one of the Chinese soldiers and that evening 
accused drove him in a jeep to their tent. He admitted taking the suitease 
after the Chinese soldier had refused to sell the liquor to him on credit, 
grappling with Tong (R.48, 55)# throwing the suitcase into the jeep.. and then 
he and accused driving off (R.55). He stated that accused di.d not touch the 
suitcase (R.48). He further testified that he cut a hole in the suitcase 
with a knife and took the whiskey out (R.52). Accused did not question his 

4. 
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actions (R.52)~ He took no notice of the balance or the suitcase's contents. 
The witness and accused thm drove to an incinerator (R.55). While accused 
remained in the jeep and ma.de no camnent, w:i:tness threw the suitease into the 
fire. Davis admitted drinking liquor with accused (R.57). Davis further 
ad.mitted that he had worn o.f'fioer 1 s insignia from 8 0 1 clock that evening 
until 3 o'clock the next morning except for a short period afte.r accused had 
told him "that he had better take off the insignia. or he would get into 
trouble." He then took the insignia off but later put them on again (R.45,
47, 50). He testified that because or the darkness he did not think that 
the accused had seen him wearing the insignia. after he 1'18.s instructed to 
remove them.· · · 

Accused took the stand in his own defense and admitted that he played 

poker on the afternoon in question but he did not think that Davis played 

with him (R.58), saying "he "ri8.s in the game but not in the game when I -was 

playing, that I know of, because he was up and down an,d I was up and aovm." 

(R.70). 
 ... 

Accused admitted ·that he drove the jeep to the Chinese soldiers' tent 
where Davis said he was going to get some whiskey. ·He did not know that 
Davis v.as going to take the whiskey in an unlawful manner, and if he had known, 
he would not have gone with him (R.60). He sat in the jeep with the motor 
running v.hile Davis went into the tent {R.6o) but did not recall whether the 
head lights were off at the time (R.72). He admitted that he heard Davis 
scuffling with someone (R.72, 78) and that after Davis threw an object into 
the jeep he ~ccuse~ immediately drove avay (R.60,. 72, 76). He denied ever 
touching the object that was thrown into the car (R.72). He heard Davis 
breaking open the suitcase (R.70, 72) and he saw the ?hiskey and gin on the 
floor of the car (R.79). After driving a short distance, they saw a fire 
and, at Davis's suggestion~ he drove toward it. He testified "we went to 
get rid of that suitcase" (R.78) and that he saw Davis throw the case into 
the fire and said nothing to him (R.62). 

With reference to the wearing of officer's insignia by Davis, accused 

testified that he saw him wear such insignia in the Officers' Club and again 

at·the Fifth Banber Command but told him to take them off on both occasions 

(R.63, 74). 


Accused admitted that he drank with Davis on the afternoon and evening 
in question and that he drank to excess (R.74), saying "I guess I was what 

. you would call drunk. However, I thought I knew what I was doing" (R.74, 77). 
Some of the liquor that was drunk was that taken from the Chinese soldier. 

Accused attempted to explain his quiescence with reference to the 
ta.king of the liquor by Davis and the destruction of the suitcase by stating 

·that he presumed his actions were the result of the liquor he had consumed 
(R.79). He testified that "I didn't have any reaction at all11 to Davis's 

actions because "I wasn't thinking about anything except getting over to the 

Fifth Bomber Command or v.herever these girls were. That was the main thing 
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in my mind. I didn't have anything else in mind" (R.77). 

5. It is clearly established by the evidence that on the evening ot 
11 Deceniber. 1943, Private Davia stole a suitcase a.nd. it.a contents, the 
property ot Private Tong Torn Wang. There is presented tor the consideration 
of the Board ot Review the question \'ihether accused so acted with relation to 
the theft that he may be charged as a principal or accessory therein. It is 
well settled that the mere presen.oe of an accused at the time a.nd place ot 
the commission ot a crime by another is not a sufficient basis for an inference 
ot bis participation (CM 205564, Rose, Gilbert). · The instant record presents 
no evidence of a preconcert of inteii.'tion on the parts or Davis and accused to 
commit the larceny, nor does it even establish. that Davis had intended to 
comnit the crime when he entered the tent of the Chinese soldiers. However, 
after Davis emerged from the tent, accused saw him and Tong struggling for the 
possession of the suitease. Davis vested it fr an the Chinaman's grasp and 
threw ·it upon the front seat ot the jeep. Accused moved the case and, im
mediately upon Davie getting into the jeep, drove away, although Tong was still 
endeavoring to restrain Davis a.nd oalled for the MP' s. Accused 198.S a-.re that 
Davis broke open the suitease in order to get at its contents. After the 

. seven bottles of liquor ....ere extracted they paid no attention to the other 

articles contained therein, but accused forthwith drove to an incinerator tor 

the purpose of getting "rid" ot the suitcase a.nd -.tched Davia throw it into · 

the fire. Accused then joined Davia in drinking the stolen liquor. The . 

only reasone.ble inf'erenoe the court could draw from the conduct of the parties 

is that accus·ed knew that Davis's possession of the suitease a.nd. its contents 

was unlawful, but tba.t,none-the-lese,he knowingly assisted in its asportation 

and dieposition. 


11 0ne who joins with a thief and assists in the asportation 
and disposition ot stolen property, knowing at the time he 
does so, that the other aoting with him is in .the act ot 
carrying &Vi&.y the property of another, is equally guilty of 
the larceny" (Good v. State, 21 Okla. Crim. Rep. 3281 
P• ll.iB7, Wharton:-crimiii&lLaw). 

Accused may thus be charged as a principal for the larceny committed (Crim. 

Code, sec. 332J 18 u.s.c. 5501 32 Am. Jur. sec. 49, p. 9L6) and properly be 

tound guilty of the offense alleged in the specification of Charge I. 


,, The accused admitted, and the record is replete with evidence, that he 
dra.nk"'intoxicating liquor with an enlisted man as alleged in specification 4 
ot Charge III. It is not equally clear that accused gambled with an enlisted 
man (spec. 3, Charge III)• or that he willfully acquiesced in the unlald'ul 
impersonation ot a camnissioned officer by an enlisted man (spec. 2, Charge III). 
Al though accused denied their commission, there is ·substantial evidence in 

, 	the record from which the court-martial. wlthin whose province it is to weigh 
the evidence and judge the credibility ot the witnesses (sec. 395 (56), Dig. 
Ops., JAG. 1912-40). could determine that accused 11&s guilty of such derelictions. 

Dismiesal from the service is a punishment authorized tor the oftenses 

ot which the accused was t ound gUilty•. 


6. 
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' 6. For the reasons stated above the Boa.rd of Review holds the record 
legally auf'fioient to support the findings and the sentence. 

, Judge Advocate. 

/\ 

/ 

Judge Advocate~ 

1st Indorsement 
Army Service Forces, Branch Office of The Judge Advocate General, Aro 924, 
4 June, 1944. · To: Commander-in-Chief, South.1est Pacific Area, A.F.O. 500. 

1. In the case of Second Lieutenant.Alton B. Parker (0-804301), 
Headquarters, Advance Echelon, Fifth Air Force, attention is invited to 
the foregoing holding by the Board of Review thtit the record of trial is 
legally sufficient to support the sentence, vt1ich holding is hereby approved. 
Under the provisions of Article of ilar 50!, you now have authority to order 
the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. . For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the published 
order, as follows: 

(CM A-1195). 


SRNEST H. DURT, 
Brigadier General, U.S. Arw:y, 

Assistant Judge Advocate General. 

(Sentence ordered executed. GCMO 5, USAFFE, 8 Jun 1944) 

... 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melbourne, Victoria, 


Australia. 


Board of Review· 12 June, 1944. 
CM A•ll98 

UNITED STATES 	 ) Trial by G.C.M., convened at 
) Headquarters, 5th Air Service 

v. Area 	Command, A.P.o. 922, 24 ~ April, 19/..4~ Dishonorable 
Private JAMES G. Pms ) discharge, total forfeitures, 
(15074671), 83rd Depot ) confinement for one year and 
Repair Squadron, 4th Air ) three months. The New Guinea 
Depot Group. ) Detention and Rehabilitation 

) Center, A.P.o. 503. 

OPINION by the BOARD OF REVIEW 
STAGG, ROBE.i.1TS, and MURPHY, 

Judge Advocates. 

l. The record of trial in the case of the soldier named above having 
been examlned in the Branch Office of The Judge Advocate General and there 
found legally sufficient to support the findings of guilty of Charge I and 
its specification, but legally insufficient to support the findings of guilty 
of Charge II and its specification and the sentence in pa.rt, has been exam
ined by the Board· or Review, and the Board submits this, its opinion, to the 
Assistant Judge Advocate General, Branch Office of The Judge Advocate General, 
Melbourne, Victoria, Australia. 

2. The accused was tried upon 	the .following charges and specifications: 

CHARGE I: Violation of the 69th Article of.War. 

Specification: In that Private James G. Pitts, 83rd Depot 

Repair Squadron, 4th Air Depot Group, having been duly 

placed in confinement in 13th Station Hospital at APO 

922 on or about 7 February 1944, did, ..at APO 922, on 

or about ll 1&1.rch 1944, escape from said confinement 

before he was set at liberty by proper authority. 


CHARGE II: Violation of the 96th Article of TI'ar. 

Specification: In that Private James G. Pitts, 83rd Depot 

Repair Squadron, 4th A4° Depot Group, did, at A.IQ 922 
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. on or about ll IJa.rch, 1944, while a patient at the 13th 
Station Hospital, wrongfully bring into the 13th Station 
Hospital approximately two and one-half quarts of gin in 
violation of paragraph 3, "Rules for Patients", 13th · 
Station Hospital, dated.3 December, 1943. 

He pileacled guilty to Charge I and its specificat.ion and not guilty to Charge II 
and its specification, and was found guilty of all charges and specifications.· 
He was sentenced to dishonorable discharge, total forfeitures, and confinement 
at hard labor for one year and three months. The reviewing authority approved 
the sentence and ordered it executed, except that he suspended the execution 
of the dishonorable discharge. The New Guinea Detention and Rehabilitation 
Center, A.P.O. 503, was designated as the place of confinement. The findings 
and sentence were promulgated in General Court-Martial Order No. 17, Headquarters, 
Fifth Air Force, A.P.O. 925, on 12 May, 1944. 

3. The competent evidence for the prosecution shows that on the 11th 

day of March, 1944, accused, and Privates Kibbler and Ross were prisoners 

confined in Tiard 22 of the 13th Station Hospital, A.P.O. 922, Townsville, 

Queensland. The guards on duty at the time in question were Privates Earl 

J. Toschlag and \7illiam J. Kingsbury (.a.. 7, 8). At about 5:30 P.M., Private 

Pitts and Guard Kingsbury left the building, Pitts having previously stated 

that he was going to get some clothes 11 to go to to\'m11 and get something to 

drink. They returned to the ward in about 15 or 20 minutes (R. 15). Some 

time thereafter Private Ross secured a pair of pants ·from "some place" and 

borrowed Toschlag's shirt. At about 6:30 or 7:00 o'clock he, together with 

Guard Kingsbury, left the hospi-tial (R. 27). At that time Ross stated that· 

he was going to town to ~et some_ gin (a. 24). Witness Toschlag testified 

"Pitts didn't go" (R. 19). Guard Kingsbyry testified that he sa1v accused 

give Ross some money just before he ~s§7 left the hospital but the amount 

or the purpose therefor was not stated (R. 34, 35). After about an hour and 

a half Ross, accompanied by Kingsbury, returned with three bottles of gin • 

"in his shirt" (R. 20). Witness Kibbler testified that he saw Ross and 

Kingsbury come in the front door. This witness stated "* * * I was waiting 

for them to come back with the gin.* * *One of these two men -- or both - 

laid the liquor down" (R. 29). The guards and the prisoners drank the 

liquor (R. 27). · · 


·warrant Officer iiilliam J. Roof, Jr., identified a document designated 
"Rules for Patients", pursuant to which the bringing into the hospital of 
intoxicating liquors was prohibited. Accused signed such document, certify
ing that he had read the same (R. 35; Pros. Ex. "A"}. ~ 

" 
4. During the examination of.Private Toschlag the following questions 

· and answers appear: 

-2
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"Q \7as there anyone with him ,f&,sil when he came back? 

A Pitts and Kingsbury. 


Q Was there any guard with him f&si/? 
A Just the other guard, sir. 

Q 
~ 

When Private Pitts came back was there a guard with him? 
A No, sir. 11 (R. 24). 

This testimony is ambiguous. Toschlag testified that accused left the hospital 
at about 5:30 P.M. with Guard Kingsbury and returned in 15 or 20 minutes. He 
further testified that later Ross and Kingsbury left but that accused 11 didn't 
go 11 and that in about an hour and a half Ross and Kingsbury returned with the 
liquor. The only conclusion which would give meaning to the quoted portion of 
Toschlag 1s testimony (unless witness misunderstood the purport·of the question) 
is that he then referred to some time previous to Ross and Kingsbury leaving to 
secure the liquor. 

5. The onJ.Y question £or the consideration of the Board of Review is 
whether the record is legally sufficient to support the finding that accused 
wrongfully brought gin into th~ hospital as alleged in the specification of 
Charge II. 

Although accused left the hospital about 5s30 in the afternoon for the 
purpose of securing something to drink, there is no evidence that he brought 
liquor into the hospital when he returned about £ifteen minutes later, or at 
any other time. There is evidence that Ross, who was given some money by 
accused, subsequently left with Guard Kingsbury and returned with three bottles 
0£ gin after having been gone about an hour arrl a half. As there is no evi
dence that accused personally brought liquor into the hospital, for him legally 
to be found guilty of the of£ense, the evidence must establish that he knowing
ly aided, abetted, counseled, commanded,.induced or procured its commission by 
Ross (Crim. Code, sec. 332; Title 18, sec. 550, u.s.c.A.; sec. 733 Wharton's 
Crim. Evid. ; seo. 246 ~ ~ Wharton1s Crim. Law). There is no direct 
evidence before the court upon which such a finding can be predicated. The 
only evidence of accused's connection with the offense alleged is circumstantial. 
Circumstantial evidence, in order to be sufficient to support a· conviction, must 
be of such nature as to exclude eve~ reasonable hypothesis except that of ac
cused 1s guilt (sec. 395 (9), Dig. Ops., JAG, 1912-40; II Bull. 143; 238; 3ll). 

. "It is well settled that the mere presence of an accused at the time and 
place of the commission of a crime by another, if he takes no part by word or 
act in the crime, and in the absence of evidence of preconcert or of intent 
to participate if' need be, is not sufficient basis for an inference of his 
participation as an accessocy or principal therein. 11 (Hicks v. United States, 
150 U.?. M.2; CM 205564,. Rose). It has further been held that because 

-3
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one drank some of the whiskey he is not an accomplice to the crime of unlawfully 
transporting it. (Meyer v. ~' 108 Tex. Cr. 77, 299 s.w. 259; sec. 151, 
Underhill Crim. Evid.; sec. 740, \~'harton' s Crim. Evid.). 

The purpose fo! which accused gave Ross the money is totally unexplained. 
In the coI!lplete absence of arry testimorry that it was :f'or the specific purpose 
o:f' purchasing liquor to' bring into the hospital contrary to regulations, it is 
as susceptible of the conclusion that it was :f'or a rightful purpose as for a 
wrong:f'ul one. There is a strong suspicion and probability that accused enter
tained the intent of wrong:f'ully bringing liquor into the hospital and that he 
induced or aided and abetted Ross in the commission of the crime, but mere 
suspicions and probabilities alone are not sufficient upon which a court
martial may base a finding of guilty. The following statement of law . 
frequently quoted with approval by The Judge Advoeate General is pertinent: 

"'i'ihile we may be convinced o:f' the guilt of the de:f'endant, 

we cannot act upon such conviction unless it is founded 

upon evidence which, under the rules of la)V, is deemed 

sufficient to exclude every reasonable hypothesis except 

the one of defendant's guilt. We must look alone to the 

evidence· as we find it in the record, and applying to it 

the meas~e of the law, ascertain whether oT not it fills 

that measure. It will not do to sustain convictions based 

upon suspicions * * *• It would be a dangerous precedent 

to do so, and would render precarious the protection which 

the law seeks to throw around the lives and liberties of 

the citizen." (Buntain v. State, 15 Tex. App. 490). . 


It cannot be said that the circumstantial evidence upon which accused's guilt 
must be founded dictates, to the e:X:clusion of every other reasonable hypothesis, 
the conclusion tha·t; accused is guilty of the offense alleged under Charge II. 

6. The maximum punishment allowable for the offense alleged in Charge I, 
to which accused pleaded guilty, is dishonorable discharge, total forfeitures, 
and confinement at hard labor for one year. 

7. For the reasons above stated, the Board of Review is of the opinion 
that the record of trial is legally sufficient to support only the findings 
of guilty of Charge I and its specification, and is legally sufficient to 
support only so much of the sentence as provides for dishonorable discharge, 
total forfeitures, and confinement at hard labor for one year. '~ 
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ls t lndorsem.ent 


Army Service Fwces, Branch O!!ic~ ot The Judge Advocate General, AFO 924, 

15 JWle 1 1944. Toa· C~t¥1l&nder-1n-Chiet, Southwest Pa.ci!ic Area, AFO 500. 


l. The record o! trial and accompanying papers in thft case ot 

Pri'yate James G. Pitts (15074671), 8Jrd Depot Repair Squadron, 4th Air 

Depot Group, toeether with the opinion thereon or the Board r;,t nevieu, are 

ti-a.nsm1tted herewith pursuant to Article o! f'lar 50!, as Mtil¥.iod1 !or your 

action. 


• 
2. Private Pitts was cha.reed with escape Jro1..1 confinement in 


violation o! Article of ~.ar 69 and properly convicted u! that offense: 

He us &l.•o churged with wron6fully introducing ~in int.a a at.ntion hospital 

in violation of Article of ~ar 96 and wft.s convicted thereof. The court-

martial adjudged the untence o! dishonorable di&charbe, tot.al._!orfeitures 

and con!inament at hare! ·le.tor !or vne year and thrtie months" Four previous 

convictions were considered involving larceny, breach o! arrest and two 

ot!enses o! &.bsenctt liithout leave. Tile rov::.~.... ing authority AjJproved the 

sentence and ordered it executed but suspended thA execd.ion cf the 

diahonorablo discharge. In the opinion of t.he Board 0£ Hcview the con-

vict.ion or th• ottense or 'WJ'ong!ully lntroducir.e; [.ill !.nt.J the hospital 

is not. supported b7 the evidttnce, ac:d tha maximwa al.l01•alle s.mtenca aa 

t.o confinement at hard labor tor tl.e of!tinse ot bret.ch or co11fineu1'ant being 

oue year, the ser.tence in the 1.Mt~;r.t case ie illeg1;..ll.;r e.x~esi::iv~ to 'the. 

extent o! three months confiner.ient. at. h.nrd l.'~bor. 


J. I concur in thEt opinion or the foard o! Hevie11 a.ud NCOOillend that 
the findings o! guilt.7 o! C!larb-e Il and its specificat.ion dlld '-hrae .c.ontils 
o! the ie1·:.. of cou!~ne.U1ent. at hard labor be vacated. 

4. A tor11t o! action d~aitJlad to carr-,- thltJ reco;M1.1em-.t.ion into 
e!!ect. !.s inclooed ha1·~·~ith. . 

. AR."lb~;T H. WHT, 
Brigadier General, u.s. Anny, 

Ae81atant Judg11_Advocate General • 

.3 lnclo:!lures I' 
Incl. 1 ;;,. Hecord o! tria.l. 
Incl. 2 - Opinion of Board ot Review. 
lncl• .3 - Form or action. 

(Findings.of guilty of Charge II and its Specification and three months 
of confinement vacated. GCMO 8, USAFFE, 21 Jun 1944) 

http:Findings.of
http:illeg1;..ll
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Am.rl SERVICE FORCES 

In the Branoh Ottiae of The Judge Advocate General 
Melbourne, Victoria, 


Australia. 


Board of Review 24 May, 1944. 
CM A-1206 

UNITED STATES 
Trial by G.C.K., convened 

v. at A.P.o. 719, 2l April, 
1944. Dismissal. 

Second Lieutenant CARL i. 
PINKl'l"r (o..;no2909), SlOth 
Engineer Aviation Be.ttalion. I 


HOLDIHl by the :ooAR.D OF REVIEW 

STAGG, ROBERrS, and KURPHI, 


Judge Advocates. 


1. The record of.trial in the case of the officer D8llled above has been 
examined by the Board of Review. 

2. The accused was tried upon the following charge and specifications: 

CHAOOEi Violation of the 96th Article of War. 

Specification 1: · In that, Second Lieutenant Carl E. Pinkett, 

SlOth Engineer Aviation Battalion, did, at APO 709, on 

or about ll March 1944, wrongfully and unlawfully sell 

intoxicating liquor to Private Edgar J. Arms, Compan;y

•B1t,, Sloth Engineer Aviation Battalion at a profit, to 
wit, by selling said Private Arms for $12.00 a hal!' 
empty bottle of' whiskey for wh;lch he, the said Secom. 
Lieutenant Pinkett, had paid $2.25 when full. 

Specification 2: In that Secom. Lieutenant Carl E. Pinkett, 

Sloth Engineer Aviation Battalion, did, at APO 709, on 

or about 25 February 1944, wrongfully borrow from and 

fail to repe.1 Private First Class Harold Levan, Head

quarters and Service Compan;y-, Sloth Engineer Aviatio.n 

Battalion, ·the sum of $20.00. 


The accused pleaded not guilty to, aoo was found guilty of, the charge and 
specifications. He was sentenced to dismissal and total forfeitures. The 
reviewing authority approved the sentence but remitted the forfeitures. The 
confirming au~orit7 confirmed the sentence. Pursuant to Article of War S<>i, 
the record of trial was forwarded to the Board of Review, Branch Office of 
The Judge Advocate General, Melbourne, Victoria, Australia. 

:3. The competent evidence for the prosecution shows that in the ear~ 
part of December 194:3, accused, Private Edgar J. Arms aoo Private First Class 
Junior Garris were in the Officers' JI.ass in Compan;y- •B", SlOth Engineers at 
APO 709, Guadalcanal, Solomon Island. Accused asked the two privates if they 
wanted to bu;y a quart of whiskey for $12.00. Receiving an affirmative re~, 
accused was given $6.oo by each pri:vate, accused stating that the liquor would 
be delivered within a 11 couple of days". In January 1944, Private Arms bought 
Garris' interest in the liquor (R. 9-10). On March 11, 1944, Private Arms , 
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went to ac~used 1 s quarters and was given a drink by accused. At this time 
he .["Arms_J told accused that he had bought Garris' interest in the liquor. 
An officer arrived at accused's quarters and Private Arms left. Later that 
afternoon Private Arms saw accu§,ed at the Officers' Mess and was told by ac• 
cused to go to his {"accused's_! quarters and get the bottle of liquor 11we 
had the drink out of". Private Arms then got the bottle of liquor (R. 12). 
On or about .March 29 1944, Private Arms was in accused's quarters when 
accused offered him iu.oo but before doing so asked Private Arms to sign 
a receipt for it. Pri~te Arms refused to sign the receipt giving as his 
reason that the same was undated, further stating to accused that he 
"already ma~e a testimorv" (R. 13) which appears as Prosecution's Exhibit 2. 
Accused gave Arms the money without the receipt being signed. Private 
Garris substantiated the testimony of Private Arms as to the-sale of the, 
liquor to them by accused and or transferring his interest therein to Private 
Arms (R. 17-19). By stipulation it was agreed that on March ll, 1944, four 
quarts or liquor were delivered to accused. Also, that on December 2, 19431 
Garris delivered to Major Jones $12.00 as accused's payment for four quarts 
of liquor (I'rc)s. Exs. 2 and 3). 

On February 25, 1944, Private First Class Harold Levan, or accused's 
organization, was in accused's quarters. Accused requested of Levan a loan 
of $20.00 until pay day. Private Levan complied with this request. On 
the 4th day of Jr!arch, 1944, Levan requested re~ent of this loan but was 
:oot repaid by accused until April 2, 1944 (R. 26). 

Accused elected to make an unsworn statement. It followsa 

•F.arl7 in December when there was talk of the Black Locker 
Liquor Subscription in our organization I was short of funds. 
I attempted to borrow from officers in my organization, unsuc
cessf'ull7, and I went to the Officers' Mess Hall, where I saw 
Privates Arms and Garris, who were the mess attendants in the 
Officers' 14ess ·- and over whom I had no military supervision. 
I explained to Arms and Garris that I needed $12.00, for my 
Black Locker Liquor Subscription, and I told them that if they 
would give me the $12.00 to use for that purpose when I got the 
liquor I would give them a bottle, and that I would repay the 
$12.00 whenever I had it available. And Garris took $6.oo 
from Arms, am apparentl7 his own $6.oo, am went to Major Jones 
and pa.id my subscription for me. When I subsequently repaid 
the $12.00 to Arms it was not because charges had been prefert'ed 

.against me, but it was in furtherance of my original intention. 

•As to my borrowing money from Private Levan, I did in 

tact borrow $20.00 from him, but I repaid him the $20.00 as 

originally a.greed. I did not make a definite date or repay

ment when I borrowed the $20.00 from him.• (R. 31). 


The defense called several character witnesses who testified that acoused 1s 
repUtation for truth am veracit7 was •an right" and •excellent• •. · 

4. The evidence is sui'ficient to support the court's findings that 
accused sold a quart of liquor for $12.00 to two enlisted men. He admits 
having received from them this sum of money but claims it •s a loan to be 
repaid when he had the money available. The court rejected this explanation 
of accused as was its privilege. It will be noted that the specification 
alleges that the sale of the liquor was 11at a profit". Whether the sale was 
at a profit or otherwise is immaterial. The selling of liquor by an officer 
to enlisted men is clearly to the prejudice of good order alXi military dis• 
cipline and is within the contemplation of the provisions of Article of War 
96 (CM A 698, Brautigan). Accused admits that he ®rrowed $20.00 from an · 
enlisted man or his own organization. 

"* * * It is prejudicial to good order and military'
discipline for an officer to borrow money from an 
enlisted man in the same organization. The obligation 
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that flows from indebtedness to a subordinate tends to 
weaken authority; it can become the cause or improper 
_favor; it impairs the integrity of required relation
ships. C.11 230736 (1943).• 

Diamissal from the service is authorized for the ottensesot which the 
accuaed was .found guilty. ' 

5. For the reasons stated the Board or Review holds the record 
legally sutf'icient to support the findings and sentenct1. 

4,,~@l;K, Judge Advocate, 
Lieute Colonel, J.A.G.D. 

Al'tlij' Service Forces, Branch Office of The Judge Advocate General, APO 924, 

!25 11&7, 1944. 


To: Commaniing General, U.s.A.F.I.S.P.A., A.P.O. 502. 

1. In the case ot Second LieuteDant Carl E. Pinkett (O·ll02909), 
810th Engineer Aviation Battalion, attention is invited to the' foregoing 
holding by the Board ot Review that the record of trial is legally sutf'ioieut 
to suppc)rt the sentence, which holding is here.by approved. . UDier the pro
visions of Article ot War 50!-, you now have authority to order the execution 
of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and this • 
indorsement. For convenience of reference ani to·tacilitate attaclrl.Dg 

- copies 	ot the published or.der to the record in this case, please place the 
file nuaber of the rec;ord. in brackets at the end ot the published order, 
as .follona 

(C.11 A•l206). 

ERNEST H. BURri 
Brigadier General, u.s. Arltfr, 

Assistant J\Jige Advocate~e;i.eral.~ 
,· ,· .....~ 

. cl· .. ·~ 
(Sentence ordered executed. GC?&l 9, UsAFISPA, 31 May- 1944) ' • . ,:Id . ~ ....-!i ''jf ···{ .,- .... _y __ 

http:attaclrl.Dg
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.AIDitY S1"'RVICE FORCES 

In 	the Branch.Office· of The Judge Advocate General 
Melbourne, Victoria, 

Board of Review 
CM A-1212 

U N I T E D S T A T E S 

v. 

Private First Class LUCIUS 
JOHNSON (344o6135); and 

Private JOE H. HOLMES JR, 
(l4122278)J both of 167th 
Port Company, 486th Port 
Battalion•. 

Australia. 

9 June, 1944. 

) 
) Trial by G.C.M., convened at Noumea., 
) New Caledonia, 23 March, 1944. 
) As to accused Johnson1 Dishonorable 
) discharge, total forfeitures, con
) finement for ten years. As to 
) accused Holmes: Dishonorable dis
) charge, total forfeitures, confine
) ment for eight years. The Federal 
) Correctional Institution, Englewood,
) Colorado. 

. ) 

HOLDING by the BOARD OF REVIE'wV 
STAGG, ROBERTS, and MURPHY, . 

· Judge Advocates • 

. 
1. The record of trial or the soldiers named above has been examined by 

the Board of Review. 

2. The accused, Private First Class Lucius Johnson, \'AS tried on the 
following charges and specifications: 

CHARGE I: Violation of the 93rd Article of' War. 

Specification 	11 (Finding of not guilty). 

Specification 21 In that Private First Class Lucius Johnson, · 
167th Port Company,. 486th Port Battalion,, did, at APO 502, 
on. or about 6 February 1944, with intent to oanm.i t a felony, 
viz, rape, oonmit an assault upon B'Soedjinah, by willfully 
and f'elo;tiously striking the said B1 Soedjina.h on the face and. 
body 'With his fists. · 

l 

Specification 	31 (Finding of' not guilty). 
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Specification 4i In that Private First Class Lucius Johnson, 

167th Port. Company, 486th Port Battalion, did, in con

junction with Private Joe H. Holmes, Jr.,· 167th Port 

Company, 486th Port Battalion, at APO 502, on or about 

16 February 1944, by force and violence and by putting 

him in fear, feloniously take, steal and carry away 

froni the person of Seaman First Class John P. Upshaw, 

a wallet containing eleven ($11.00) dollars, la'Wf'ul 

money of the United States of America, an identification 

card, and a Social Security card, the property of Seaman 

First Class John P. Upshaw, value about eleven ($11.00) 

dollars. • 


CHARGE II1 Viola.tion of the 96th Article of War. 

Specification la In that Private First Class Lucius Johnson, 
· 	 167th Port-Company, 486th Port Battalion, did, at APO 


502, on or about 1 January 1944, wrongfully· strike 

Serg~ant Paul G. Fummerton on the face with his hand 

and throw the body of Sergeant Paul G. Fumm.ertan on the 

ground. 


Specification 21 In that Private First Class Lucius Jolmson, 

167th Port-Company, 486th Port Battalion, did at APO 502, 

on or about 6 February 1944, wrongfully seize Mada.me Jean 

Hellouin by the a.rm.a w:I. th his h~ds. 


The accused, Private Joe H. Holmes, Jr., -was tried upon the follow.lng charge 
and specificationsa 

CHARGE1 .Violation of the 93rd Article of War. ~ 

Specification 11 (Finding of not guilty). 

Specification 21 In that Private· Joe H. Holmes, Jr., 167th 
· 	 Port Company, 486th Port Battalion, did, in conjunction 

with Private First Class Lucius Johnson, 167th Port 
Company, 486th Port Battalion, at APO 502, on or about 16 
February 19l.i4, by force and violence and by putting him in 
fear feloniously· take, steal and carry aVfS.y from the 
person of Seaman First Class John P. Upshaw, a wallet con~ 
taining eleven (t11.oo) dollars, lawful money of the United· 
States of America, an identification card, and a Socia~ 
Security card, the property of Sea.man First Class John'P.. 
Upsha.w, value about eleven·dollar1 ($11.00). 

Each accused plea"tied not guilty to all specifications and charges, Accused. 
Johnson 1n1.s found not guilty of specifications l and 3 of Charge I, but guilty 
of specifica.tions 2 and 4 of Charge I, guilty of the specifications of Charge 
II and guilty of ttie Charges. He was sentenced to dishonorable diaeharge, 

2. 
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. total forfeitures, and confinement at hard labor for thirty yea.rs. The re

viewing authority approved only so much of the findings as to specification 2, 

Charge I, as involves a finding of guilty of assault with intent to do bodily 

harm upon the person alleged. He approved the sentence but reduced the 

period of confinement to ten yea.rs. The Federal Correctional Institution, 

Englewood, Colorado, was designated as the place of confinement. 
.. . 

Accused Holmes -was ~ound not guilty of s\ecification 1 of .the Charge, 

and guilty of specification 2 thereof, aid of the-Charge. He was sentenced 

to dishonorable discharge, total forfeitures, and confinement at hard h bor 

for ten years. The reviewing authority approved the sentence but reduced 

the period of confinement to eight years. The Federal Correctional. Ins.ti 

tution, Englewood, Colorado, was designated as the place of confinement. 

Pursuant to Article of War 5oi, the record of trial was forv.e.rded to the 

Boa.rd of Review, Branch Office of The Judge Advocate General, Melbourne, 

Victoria, Australia. 


3. The competent evidence for the prosecution shows that John P. \ 
Upshaw, Seaman First Claas, of the 2nd: Special Batta.lion, APO 502, New Caledonia, . 
arrived in town about noon. Attar having completed his shopping he started 

. t_award 	his camp. Upon rea.ohing the edge of the tolm he stopped at a bar Yb.ere 
he mat two white soldiers who asked him to have a drink, Vihioh he did. About 
8100 P .M. that evening one of the whita soldiers started singing and was joined 
by t\'O colored soldiers. Witness bought these colored soldiers a. drink. The 
colored eol~ers asked witness to have a drink· but a.1 the bar 198.S closing they 
went next door and there had a drink which "wasn'~ very good stuff"• The 
colored soldiers told witness that they knew where American whiskey could be 
bought "by the drink"-. · The three of them left and went to a. cemetery. 
Accused,Johnson grabbed witness by the arm. sayingi "Look out, here comes the 
M.P.'s"• Accused Holmee then "hit me over the head,a.bout the ·same time with 
some blunt instrument. He hit me about .three times. Johnson twisted my arm. 
over my back and I was on my !'ace• Then he rolled me over and went through ".IfY' 
clothes" (R. 10). Yfitness testified that Holmes also went through his clothes 
and Johnson loosened his bel~ and f'elt arm.ind for a "money belt". ·Witness 
testified "I rolled over on my £a.oe and put my he.nd up to my head a.nd they hit 
me some m,ore"• The a.oouaed le.ft. but 'When witness, \..ho was "rather groggy'', 
started crawling a-.y someone said "He's going· to get a-y" and both accused 
again approached him. rYitness kicked Johnson. oJ the knee. then Holmes "came in 
and kicked me and hit me on the he~d. * * * That kind of stunned me and they 
left" (R. 10, 11). Shortly thereafter he ma.de his way to where he saw a light 
and oonta.oteci the Shore Patrol and ~e M.P.' s. He reported to 'them that he ha.d. 
been robbed of a raincoat, cigarettes, cigarette lighter, some pictures, a black 
neckerchief, a wallet containing a ten dollar bill and perhaps some "ones", and 
a social security card (R. 12.) (Pros. Ex. G). He then 198.S ta.Jean· to .. the hospital. 

Bert Shankle, GUmier•s Mate, 2nd Class, was driving a Shore Patrol ear 
on the night in question. He saw aooused with "blood smears" on their clothes 
and questioned them. The accused stated to him. that they ha.d found "somebody" 
'Who had been stabbed and· had "put him on the side of the road". Searching them, 
he .found in accused Johnson's.pocket a 11 sharp horseshoe"• Johnson ?l!l.lked to the 



(54) 
. 

side of the oar and dropped several objects in the gutter. Witness piclced 
up these' objects 1'ihich were "A sa.ilor' a neckerchief, pictures,. a wallet, and 
cigarettes". While getting.in the patrol ca.r Holmes -s seen to drop a 
wallet between the fende'r and the y,heel. This -.llet -.1 subsequently 
identified as belonging to Upshaw (R.l~, 16). · 

BM let Class George H. Ca.wood testified th.at he interviewed both accused 
and read to them statements of John Par'nell Upshaw {Pros. Exs. G and H) in · 
-which Upshaw related me.eting the accused, the robbery, and his identification 
ot each of them and the articles of 'Which he was robbed. Both accused gave 
this witness statements in which they admitted the robbery·and assault upon 
Upshaw as related by· him in his two statements (Proa. Eu. G, H, I,· and J). 

The accused Holmes did not take the stand and called no witnesses in 
his behalf. The accused Johnson who took the stand as a witness in.hil 01111 
behalf did not testify as to this offense. 

On January 1, 19l.i4, Paul G. Fumnerton, Sergeant, 579th Signal Air 
Batta.lion, APO 502, went into a bar and purchased a drink, paying for it with 
a twenty dollar bill, putting the change in hh right front pocket. At this 
time he had another twenty dollar bill in hie wallet. He wa.s i?:roa.ched by 
accused Johnson mo asked him if he ha.d ever seen him f!umm.erto before. . 
Witness stated that he might have, as he f!wrrmertog could uaua ly be found at· 
the Triangle Gardens 'Nlere he was interested in a.om.• boxers. Accused told 
witness that he had been a boxer in the States and would like to go back to 
boxing, suggesting the possibility ot Witness acting as his manager. Witneu 
suggested to accused tha.t they go outside as he .{:;-tnesy would like to _see 
him /_icousefl work out. Fumm.erton. testified& He started rolling hia. 
shoulders ana shadow boxing and. the next thing I.knew I was 1truolc. and knocked 
down" (R.30). The blow was not a "friendly one" (R.~), and he •• knocked 
unconscious. At the time the blow.-.8 struck, witness. had his arms at his. 
sides and his mouth was open (R.34). Accused picked witc.en up and dropped 
him, his head hitting the stone sidewalk (R.42). Private LeRoy Bridges 
testifieda "I saw ~m {_accuse§/ feeling around /Fumm.ertoi/1 : I don't know 
what he didJ .. he was feeling around his middle" TR.40). Accused then ran 
away. Shortly thereafter the Patrol drove up.and. took. the victim to the S.P. 
office. Upon arrival Funmerton. had only thirty cents on his person. 

On 6 Feb~ary, l9l.i4, at 1115 A.M., Mada.me Jean Hellouin, Valle du Tir, 
APO 502, was returning home from- the movies. ·As she -.lked by a ahop a man 
approached from behind and took hold o:t her arms, between the elbows and · . 
shoulders. Turning around she saw him "holding a knife". She cried out and 
M. Charbonnel of the French Police (R.49) and his orderly came to·her assiata.n.ce · 
(R.46). She pointed to a man 'Who 119.s standing across the street a.a the 
person mo ha.d attacked her, and M. Charbonnel "pushed him * * * a.nd told 
him to leave" (R.50). A few days later accused Johnson wa.1 identi:ti"ed i.t the 
police station as the assailant (R.52). 

On 6 Feibruary, 19l.i4, at about 1130 A.Ill., B'Soedjin&h, a Javaneae wanan; 
l 
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was awakened 'When a man J.OJ.ocked ·on the door. He then broke it open with a. 
pieoe ot 'WOod (R.63), and approached her Vihile she was lying on her bed 
(R.56-7). He attempted to keep her from screaming by putting a handkerchief 
over her mouth. She fell to, the floor (R.61) and he "choked my neck and hit 
my eye * * * scratched my neck and scratched my hip * * * and I passed 
out, * * * 11 • When she regained consciousnese, her sarong was "full of blood
* * * from my eye and from my neck" (R.62). She reported the. incident and 

M. Charbonnel of the French Police came to her home, (R. 57-8). .A.t the time 
ot the a.ttaolt an electric light wis burning in the room (R.59) but when she 
regained consciousness the light was out; (R. 61). Subsequently, at police 
headquarters, she posi tLvelr identified accused Johnson as the person l'lho 
atta.oked her (R. 59, 67, 10). 

Aooused Johnson elected to be sworn and testify. He admitted meeting 
Sergeant Funmerton at the bar. He stated that Funnnerton told him that he 
[iocuse§/ "looked like I ~ould make a good bax:er". Th~y ?t'ellt outside and were 
sparring when Fummerton hit him in the stomach and al so on the chin. Accused 
then 11 hit him before I knew it and harder than I thought and men he fell I 
picked him up and he slipped out of my hands so I left him a.nd went on" (R.74). 
Accused denied 11 fooling a.round his ·waist. I had him around one shoulder and· 
by his arm a.nd was trying to pick him up but I don't remember .fooling around 
his waist" (R.74). He denied putting his hands in Fummerton' a pockets or 
ta.king anything from him (R.75). He specifica.111. denied the atta.ck on Madame 
Hellouin and the Javanese woman on 6 February,, 191-44, and attempted to eata.bliah 
an alibi, claiming he worked on the Grand Docks (R.77) from 5100 P.M. until 
midnight on Saturday, February 5, 1944, and returned to camp t'close to a quarter 
to one",, when he ate and went to bed (R.75-6). The prosecution called William 
A. Rideout, Staff' Sergeant, 196th Port Company, APO 502, in rebuttal, He 
testified that he was 11 la.bor non-oom on the Grand Docks" (R.82). That as suoh 
he was labo~ supervisor am kept the records of all gangs working there. The 
ga.ng to llhich accused belonged 11 ha.d the day off' 0700 to 1700 hours February. 5th 
and were off until the 1700·shif't on the 6th" (R.88). 

The defense called a. number of men l'ho worked in the same gang 111th 
accused· but their testimony as to l'IOrking on the night in question was vague 
and indefinite. None testified 'With certa.inty a.a to this question (R.92-99). 

"Robbery is the taking, with intent to steal,, or the 

personal property o.f' another, from. his person or in his 

presenoe, against his will,, by violence or intimidation. 

(Clark.)"• (par. 149!,, p·.170; M.C.M., 1928). 


The evidence is undisputed that the accused did at the time and place 
alleged rob Seaman Upshaw as charged. Such evidenc~ reveals all of' the 
essential elements necessary to constitute· the crime of robbery. Ea.oh accused 
admitted his participation i:q the joint cri!Jle. The court iva.s fully warranted 
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in finding both accused guilty, as charged, of this offense• 

Ma.dame Hellouin and the Javanese woma.n both identified accused Johnson 

as their assailant. He denied the crimes and pleaded a.n alibi as a defense. 

The court, in whose. province it i a to determine the credibility of 'Witnesses 

and vmat weight, it' any, should be given to their testimony, found accused 

guilty as charged. 	 ' 

The accused Jo~son was charged 'With the commission of an assault w:l:th 
the intent to commit a felony, viz., rape, by Willfully and feloniously strik
ing the Javanese -woman on' the face and body with his fists. The reviewing 
a'l,l.thority approved only so much of the findings of Specification 2, Charge.I, as· 
involves the lesser included offense of an assault with "intent to do bodily 
harm". To support a finding of guilty of an offense de11oribed as a lesser in~ 
eluded offense of the one charged, all of the elements of such "lesser included 
offense" must be contained in. the offense charged (sec. 395 (45), Dig. Ops., 
JAG, 1912~40). An intent to commit rape is not necessarily inclusive of an , 
intent to do bodily ha.rm. Rape may be consunmated solely by intimidation with
ou_t the infliction of an:y bodily ha.rm. It follows that assault mth intent to 
do bodily harm is not an offense lesser included in the offense of assault nth 
intent to comm.it rape. Hov.ever, there is included within the offense as here 
charged the lesser offense of assault and battery·(seo. 451 (59), Dig. Ops., 
JAG, 1912-40}. 

The permiaaible punishment for such offense must next be considered. 
It has been held that an accused, charged 'With assault with intent to commit 
robbery by cutting another with a knife, and found guilty of the lesser included 
offense of assault and battery by cutting with a knife, may be pv.nished a.s tor 
the clQsely related offense of assault with intent to. do bodily harm (p.20, 
I Bull. JAG, Jan-June, 1943). Under the facts established in the instant case 
1herein accused broke into the home of his :victim, a wanan, and beat her into 
insensibility, lea.ving her clothes blood-stained, and her body scarred and 
bruieed, it is clear that he intended and consummated bodily ha.rm by assault 
and battery in an aggravated .f'orm. in violation of Article or War 96 and, as 
indicated above, may be punished aa for the closely related offense of assault 
with intent to do bodily harm. 

Accused Johnson admitted striking Sergeant Fumm.erton (Spec, 1, Charge 

II), then pi*ing him up and dropping him. The testimoey of accused and 

Fummerton wa.s conflicting but the court rejected Johnson's version of the 

incident and accepted tha.t of Fummerton and other ·.witnessu. The evidence is 

sufficient to 1upport the court's finding accused guilty, a1 chllrged. 


· 5• The sentence1 imposed upon the accused are author1Eed tor the 

otfenaes ~ whiali they are legally guilty.. . 


. 6. · For the reasons stated above the Boa.rd ~f Review hold• the reoord ot 
' 	 trial legally sut.fioient to support the findings ot guilty and the sentence as 

to accused Holmes. As to the accused Johnson, the Board of Review holds the 
reoord·Q.f' trial legally sUfticient to support.the finding1 of guilty and the' 
aentenoe except with respect to the i'indings ot gui\ty .ot Specification 2,. Charge 

6. 
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I. as approved by the reviewing authority and as to such approved findings the 
record of trial is legally ·aufficieot to support a finding of guilty of only 
the lesser inoluded offense of an aggravated assault a'nd battery in violation · 
of Article of War 96. · 

Judge Advocate. 

7 
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lat lndorsement. 


Anr:r Sdnice Forcu,, Branch O!!ice o! The Judge Advocate General, APO 924, . 

l7 June, 1944. To: · Cwnmanding General, I Isl.&rxl Command, APO 502. 


l. Attent.ion is invited to the .foregoing holding b7 the·,Board of 

Revin that the record of trial is legally sui'!icient. t~ support. the sentence 

in the case or Private Joe H. Holmes, Jr., and as to Private First Class · 

Luciu Johnson legally su!.ficient. to support. the approved findings except 

with respect. t.o Speci!ication 2, Charge I, and in that respect as to such 

apeciticaUon wider the. cha.rge that the record of trial is· 1egally su!!'ident 

to support th'8 findings or guilty or only the lesser included o!'fenae or 

use.ult and battery in.violation of Article.of War 96, and legally sufficient 

to support. the sentence. This holding is hereby approved. 

. . ~" 
/ l ' ."" • . ' . 

...... 2.. The designa~ion o! the Federal Correctional Institntion as the 

place o! confinement. for both Johnson and Holmes is obviously correct; 

wt.ther they should be returned to the United .States at this time rather 


'than be reta.ined and required to. ren?er military service &.S prisoners is 
primarily dependent upon the answer to the question whethar they are such 
'ticiows character• that the aa!ety oi' fellow m.ilitaey priscxiers would be 
jeopardi.f.ed. If the answer to this question is 1n the a.f'fim.ative-~as to 
either then be should be returned to the United States, but it' the answer 
1a otherwise then r~t.ention 1a indicated. · . The designation or the Federal 
Correctional Institut.ion is not a bar,to such retention and rray be etfect.uated 
at aey time in the f'uture proTided thar.t ·is a •ufticient ter.n o! con!ine.ment. 
le!t t? be served. ,., · .. 

). When copies o! the published order (a total or 1.6) in th15 case 
are forwarded t.o tbia of'f'ice they should be accoi:ipanied bf the !oregoing 
holding and this 1.ndorswaent. : For convenience or referenc:e and to facilitate 
attaching copiea ot the pubilahed order to the r.ecord in this cue, please 
pl.ace the f'ile number of the record in brac\jets 1>.t the end of the publ1shacL 
order, aa tollow• 1 

( CJI ll212) • 

:ERNEST H. IlJRT I 

Brigadier General, U.s ~ Ar1ff11 
.Asdatant Judge li.dvocate General. 
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. ARMY SERVICE FORCES 
In the Branch Office of The Judge Advooate General 

Melbourne. Victoria, 
Australia. 

Board of Review 

C'~ A-1219 26 June, 1944. 


UNITED STATES ) 
) 

v. 	 ) Trial by G.C.M., convened at'A.P.O. 
) 	 927, 28 April, 1944. Confinement 

.fh hard labor for seven years. fineJOHN 	 T. WEBER (Z183798) ,a ,.. ) 
of $9,579.59. United Statescivilian 	employee of the ~ · 
Penitentiary, McNeil Island,United States A.rrn:y Transport ) 
Washington.Service, special -Oisbursing ) 


agent on the 11USAT City of ) 

Dallas", serving with the.armies) 

of the United States in the ·) 

field ) 


HOLDING by the BOA.RD OF REVIEIY 
STAGG, ROBERTS, and MORPHY, 

Judge Advocatee • 

l. The record of trial in the case of the civilian employee named, above 
has been examined by the Board' of Review. 

2. The accu~ed was tried upon the following charge and specification: 

CHARGE: 	 Violation of the 96th Article of War. 

Specification: In that, John T. Weber,·a·civilian employee of the 
United States Ar~ Transport Service and a person accompanying 
and serving with the armies of the United States in the field, 
employed as and acting in the capacity of Special Disbursing 
Agent an the vessel USAT 11 City of Dallas", a ship owned by the 
Southern Steamship Company, under barebellt charter to the War 
Shipping Administration .of the United States, which vessel was 
assigned to and operated by and under the jurisdiction of the 

-· 	 Army of the United States, the said John T. Weber being at all 
times herein mentioned an agent .of the United States, having 
received public money in the capacity aforesaid -which he was 
not authorised to retain as salary, pay or emolument. did, with-. 
in the area Of the Southwest Pacific Theater of War, and at 
other places unknown, on or about and between the dates of 31 
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July, 1943 u.nd 18 February, 1944, feloniously embezzle the 

su.~ of nine thousand eight hundred, sixty-nine dollars and 

ninety-nine cents, of the value of $9.869.99, the same be

ing the money and property of the United States, by failing 

to render accounts fer the same as required by law,· and 

particularly in violation of Section 176, Title .18, United 

States Code. 


Accused pleaded not.,guil ty to, and was found guilty of; the charge and specifi 
cation exoept that the sum of $9579·59 was substituted for the sum of $9,869.99 
in the specification. He was sentenced to be confined at ha.rd labor for seven 
years and11 to pay to the United States a fine of $9,579.59". The reviewing 
authority approved the sentence and designated the United States Penitentiary, 
McNeil Island, Washington, as the place of confinement. Pursuant to Article 
or War 50-!. the record or trial was forwarded to the Board of Review, Branch 
Office of The Judge Advocate General, Melboilrne, Victoria, Australia. 

3. By stipulation, signed by accused and his counsel, offered in evidence 
by the prosecution and accepted by the court, it was agreed that 

. 
11 a. The accused, John T. Weber, is a citizen of the 


United States of America. 


b. Between 5 February, .1943, and 19 February, 191.J+, 
the accused was ~civilian employee of the United States· 
Anny Transport Service, employed as Special Disbursing 
Agent, accompanying and serving with the United States Anny 
in the field on the vessel 'CITY OF DALLAS'.- '<dlich was, 
during said period, ovro.ed by the Southern Steamship Company, 
under bareboat charter to the War Shipping Administration or 
the United States, which vessel was assigned to, and operated 
by, and under the jurisdiction of the Army of the United 
States." (Pros. Exh. 11A11 ). 

The record discloses that on about 14 February, 1944, Lieutenant Colonel 
Hugh J. Endres, I.G.D.,-made an official inspection of accused's accounts 
while the USAT "City of Dallas" was in the harbor of Sydney, Australia. His 
inspection revealed that accused's cash on hand could not be reconciled with 
his records. It further revealed that accused had rendered his accounts 
current upon the required forms each month from February, 1943. to July, 1943, 
inclusive, but all had been returned to him by the General Accounting Office-for 
correction as they contained many inaccuracies (R.7) and that after August 1, 
1943, accused had kept no records and had sent no accounts current to the proper' 
accounting office for verification (R.12). Because of .these, and other irregu
larities, it Wa.s impossible for the inspector to assist accused "to straighten 
out his books 11 • Colonel Endres gave accused three days in which to bring his 
books up to date and arranged an appointment for him to meet a'member of the 
finance department to assist him, but accused failed to keep the appointment 
(R.8). The Colonel then recorranended to the Port Commander that the books and 

2. 
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records Cf the accused be impounded1 'that he be required to turn over his 
cash fynds to the local disb.trsing officer. and that an audit be made of his 
books ·(R.8). · · 

Warrant Officer (jg) Cather L. Hamilton. of the Finance Depar'b:nent. 
met accused on 18 February, 1944, and received frcm him the aum"of 17091.99, 
1-..is cash on hand. The following day, at Hamilton's request, accused turned 
over to Hamilton and !J:arrant Officer (jg) William M. Segal-, a fonner certified 
public accountant, 0£ the Inspector General's Depar-tment, all the books _and 
records pertaining to his accounts as special disbursing agent of the USAT 
"City~£ Dallas" (R.14). Hamilton and Segal, with the assistance of Major 
George L. Miksch, formerly an Internal Revenue Agent of -the Treasury Depariment 
and a certified public accountant, in the presence of accused reconstructed his 
accounts and ma.de an abstract of all the cash received by accused and a schedule 
of hie cash disbursema::i.ts for the period from February 1, 1943, to the date of 
the audit. The abstract, showing a shortage in the amount of $9579,59, was 
introduced in evidence (Pros. Exh. "B") (R.15), and all of the books and 
records from 'Which it ?18.S ma.de were present in court. .. All were subject to 
examination by the accused (R.15). ·Segal identified such records as follo1n1 

11 * * * 1 cash book opened February let, 1943 and the last 
entry was made July 31st, 1943. * * * TD Form No. 6599 
which is used to deposit money to an officer's official 
credit. WD Form No. 326 'Which shoW&- cash transferred from 
one Disbursing; Officer to another. WD Form 327 is a receipt 
for cash received. Then TD Form 5215, statement of checking 
account from January 1943 to October 1943, and his check 
stubs. In checking his check stubs 'Vie were able to find out 
how much cash he had received. It 191!1.8 fcund that most of 
his checks issued were cheoks for ca.sh, United States Treasury 
cash, as disbursing officer for the ship. He makes the cheek 
payable to himself, and down in the lo"'9r left ha.nd corner he · 
puts the object for which dra?itl, and he would put to obtain 
cash for disbursements. Then there were copies of requisitions, 
and a folder containing correspondence and fifteen letters. * * * 
there is a. list from February lst, lSii.3 up to and including · 
July 31st 1943 of Mr':. Weber' 1 retained vouchers. DVhioh vouchers 
a.re present in courg * * * •" ·(R.14, 15). 

Accused inspected the abstract Or his accounts as it 1'1&8 made up, agreed that 
the statement ivas correct (R.15) ,. and gave no explanation to the auditors for 
his shortage (R.16, 20). · 

From his examination of accused's records Hamilton concluded that 
accused had 

" * * * (1) a shortage in his cash account of the amount of 
19579.59. (2) Failed to render his accounts to General 
Accounting Office as required by A.R. 35-la. (3) Commingling 
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his cash, commissary account 'With his disbursing tunda" . 
(R. 15-16). 

and Segal testified: 

"I drew the following conclusions: (1) that John T. Weber 
'Wa.S short the Sum Of t9,579•59J (2) that no books Or records 
were prepared from. August 1, 1943 to the date of inspection 
February J.4, 1944. Furthermore that ·t~ books and records 
pr~pared up to July 31st, 1943 were incomplete and inaccurate. 
In addition thereto :there were no copies of accounts current 
available for the period from 1 August, 1943 to Ja:ouary 31, 
191.i4." (R.19). 

Subsequent to the audit, Lieutenant Colonel Endres also told accused of 
its result.· The Colonel testifieda · 

" * * * I told him that I would like to have him go over 
the books and have the auditor explain the records to him 
to get him to see whether he could make a.ny explanation as 
to where the missing funds could be, or whether there were 
sone vouchers or other payments he had made that were not 
recorded. * * * (R.8). . · · 

Over 	objection of defense counsel, this witness testified that he called to 
accused's attention that he fF.ccuseg had commingled coIIU!lissary funds with 
his disbursing funds contrary to regulations. Accused was unable to explain 
the shortage and attempted to excuse his derelictions by stating that he had 
had no experience as a disbursing agent. And was not qualified to perform the 
duties required of him (R.10). 	 · . 

David D. Schwerha, Transportation Clerk, worked as accused's assistant 
aboard the USAT 11 City of Dallas" during the time in question. He handled the 
personnel records, made all sales from the "slop chest" and turned the money 
over to accused taking no receipt therefor and assisted accused in ma.king his 
finance reports and accounts current up to 31 July, 19l.i3, but after that date 
no further monthly reports were made (R.23-24). Witness knew of no shortage 
in accused's accounts until about 1 March, 1944 (R.27). Some time in 1943 
the ship went on a reef off the coast of Queensland and there was talk of the 
ship turning over. Witness saw accused take the money from the sate and put 
it in a canvas bag but did not see him replace it (R.26). ,~ 

Lieutenant Colonel Julian A. S. Meyer testified that he investigated 
the charges against accused. After being fully advised of hie rights, accused 
gave him a sworn statement (Pros. Exh. 11 C11 ) in which the following questions 
and answers appear - · 

11 Q. 	 State to the board what yo.u fF.ccuee§ kn~ of the 
circumstanc.es ~urrounding the shortage in your accounts. 

4. 
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A. 	 Up to the end of July, 1943, no shortage showed in my 
accounts. However, there were discrepancies in my 
accounts current, 'Which were returned from the U.S. 
From that time on, due to the new acc01.mting procedure 
with which I was not familiar, I rendered no further 
accounts. Regarding the shortage, I cannot explain it. 
I never had any idea there was such a shortage in my 
cash accO'l.mt. 
During the first part of September, I believe it was 
about the 4th or 5th September, the ship was grounded on 
a. reef at Bowling Green Light. I took a.11 the money 
from the safe a.nd put it in a canvas bag and stood by to 
abandon ship. The money wa.s out of the safe all night 
long. That was about 4th or 5th September. The follow
ing day after the seas had subsided I returned the canvas 
bag to the safe. I did not count the money 1\lhen I put 
it bac1c, so if any loss was sustained at the time I knew 
nothing about it, although the office was open during this 
emergency. Other than a possible loss at that time there 
is no other time at mich I can say the money could have 
been lost. 

* * * * 
Q. 	 Have you checked the audit an·d agree this is correct? 
A. 	 Yes. 

* * * * 
Q. 	 Have you any way for accotlllting for this dhortage? 
A. 	 No. I have tried to the best of my ability. and have just 

failed. I cannot seem to find anything at all. 

·* 	 * * * 
. ~ 

Q. 	 At no time between the lst July a.nd the time you were . •I 

relieved did you ever reconcile your cash against your 
accounts? · 

A. 	 No. Not from the lst Aug. 1943. 

* * *' * 
Q. 	 Didn't you know it 'WS.I necessary to ma.Ice proper en-tries 

in your books? ,, 
A. 	 Yes. 

Q. 	 Did you do it? 
A. 	 No. ~ 

* * * * 
Accused called no witness and elected to make a.n unallO?'n statement. 

He s~ted, in substance, that he entered the Army Transport Service as a yeoman 
, 	 ~ 
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in February, 1942. In May, 1942. he attended a school for transportation 
clerks, and in January, 1943, v.as assigned as transportation agent on the 
USAT "City of Dallas". Accused stated that he asked not to be so assigned 
as "I did not feel qualified to fulfil the duties of Transportation Agent" •. 
He got on "fairly well" until the end of July, 1943, when his accounts were 
returned sh.owtng "numerous inaccuracies and my proced'l.:lre was not as it should 
be" (R.33). Receiving a letter while in Sydney stat~ng that the accounting 
procedure had been changed as of 1 August, 194}-. he submitted no further 
monthly report's, .te·s~ifying 

tt * * * I had not received m:y former accounts current back 
in order to be able to pick up where I left off * * * 
These accounts current came back just a f~w days before Col. 
Endres came to me, and I was preparing to start to bring 
everything up to date from August 1st 'When Col. Endres 
appeared and it was too late. * * * tt (R.33-34). 

When told by Colonel Endres of his sh?rtage accused was "shocked". ·He stated 

11 ! cannot figure out where it has gone to. ·1 know I have 
never ta.ken any of i tJ it may have been· ta.ken while the 
ship was on the rocks,*. * * Apart from that I do not 
know how it. could have gone. I know I have never taken a 
penny of the Governnent money to use it for my own use. As 
a matter of fact I·have never taken money of anyone outside 
of m:y OWD.J I had sufficient money on which to live • 11 (R.34) 

4. By stipulation, accused admitted that he was an employee of the 
United States Army Transport Service; that during the times alleged in the 
specification he v.as a special disbursing agent aboard the USAT "City of Dallas", 
and that as such he was accompanying and serving with the armies of the United 
States in tile field. 

"The United States Army ·Transport Service is a division of the 
Transportation Corps of the Army (par. 5. AR 55-305, Oct. 10, 1942). A special 
disbursing ag~nt of the Anny is both responsible and accountable for all public 
moneys received by him for disbursements or other purposes (par. 5, AR 35-380, 
May 15, 1942) and all Army Regulations affecting Jn any manner the disbursement 
of funds and the functions of accountable officers have application to him 
(par. 4, AR 35-380,. supra; par. 22, AR 35-320, 17 June 1943). As a special .. 
disbursing agent, accused v.as required, among other things, to maintain a cash·-~ 
blotter record showing in separate columns all his receipts and disbursements 
(par. 14, et .!!i• AR 35-320, supra) and so arrange his accounting procedure 
that he coUld, when called upon to do so, close his accounts and analyze his 
acknowledged balances (par. la., AR 35-1100, :May 12, 1942). He was required, 
before the tenth day of each month, to forward an account current, accompanied 
by supporting papers, for the month immediately preceding, t.o, the Chief of 
Finance (act July 31, 1894, 28 Stat. 209J 31 U.S.C. 78J subpar lb, AR 35-1140, 
May 13, 1942J AR 35-1100, supra) through a regional accounting office. , 

6. 
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The court-martial could properly take judicial notice of all of the mentioned 

Army Regulations, most of which were called to the court's attention by the 

Trial Judge Advocate. ' 


Accused admitted that as a special disbilrsing agent he had received 
public moneys. · That he had received mon~rs from time to time from 5 February, 
1943. up to and including 19 February, 1944. vb.ich he was not authorized to 
retain as salary, pay, or emolument v.as corroborated by the i:r;i.complete records 
which he maintained in the course of his duties {act June 20, 1936, 49 Stat. 
1561; 28 U.S.C. 695J CM 203393, Little; sec. 395 (14), Dig. Ops., JAG, 
1912-40; sec. 500, Underhill, Crim. Evid.). It clearly appears fram. the 
evidence of the officers who examined his accounts, and accused himself ad.mitted, 
that for the period from 1 August, 1943, until about 14 December, 1943, accused 
failed to render his accounts as provided by pertinent Army Regulations. 

Section 90 of the Criminal Code provides 

11 Every officer or agent of the United States who,· h1?-ving 
received public money which he is not authorized to retain 
as salary, pay, or emolument, fails to render his accounts 
for the same as provided by law shall be deemed guilty of 
embezzlement, and shall be fined in a sum equal to the amount 
of the l'ilOney embezzled and imprisoned not more than ten years." 
(R.S. sec. 5491J 35 Stat. 1105; 18 U.S.C. 176J par. 1, 

AR 35-180, July 11, 1942). 


The specification in the instant case alleges, and "the proof establishes, 
a violation of the last quoted statute. Moreover, there appears in the record 
suostantial and unoontradicted evidence that accused v.as cognizant of his duty 
to render aocountsJ accordingly, his dereliction of the duty was vtillful 
and deliberate. That accused may have lacked the necessary experience or 
background to perform properly the duties of special disbursing agent or that. 
the substantial shortage in his accounts may not have resulted from any peculations 
on his part. were matters to be considered by the oourt·in determining the 
appropriate pwrl,shment and are no defense to the offense charged herein.. The 
quoted statute limits the punishment authorized. The shortage in.accused's 

. accounts ($9579.59) was properly established by calculations from accused's 
records (CM 203393, Little, hupra; McBride v. U.S., 101 F.·821) made by persons 
skilled in such matters who ad examined ail hi'S"records and made their calcula
tions therefrom in the presence of accused. All the records and the analysis 
thereof were introduced in evidence and made available for cross-examination 
(par. 116a, p. 119, M.C.M.-, 1928). The court could properly determine that 
the shortage represented the sum embezzled by accused (secs. 451 (17); 452 (3), 
Dig. Ops., JAG, 1912-40). . 

5. For the reasons stated above the Board of Review holds the record 

7. 
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legally· sufficient to support the findings and the sentence. 


Judge Advocate. 
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ARMY SERVICE FORCES 


In the Branch Office of The Judge Advocate General 

Melbourne, Victoria, · 

Australia. 

Board o! Review 
CM A-1240. 13 July, 1944. 

,UN IT ED ST ATES 	 ) Trial by G.C.M., convened 
} at APO 41, 8 April, 1944. 

v. 	 ) As to each accused: Dis
) honorable discharge, total 

Private EDWIN A. EDIGER ) forfeitures, and confinement 
(20933866), casual attached ) . for ten years. Federal 
to Provisional Company B, · ) Reformatory, El Reno, Oklahoma.. 
First Replacement Battalion, ) 
APO 926; Private KENNETH G. MUNROE ) 
(20933700), Company K, 162nd ) 
Infantry; and Private REUBEN . ) 
L. HILL (20456641), Company I, ) 
162nd Infantry. ) . 

HOI.DING by the OOARD OF REVIEW 

BARRON, STAGG, ROBERTS, and MURPfq', 


Judge Advocates. 


1. Tl,1e record of trial in the case of the soldiers n~ed above hci.s · 
been examined by the Board of Review. 

2. The accused Ediger ~as tried upon the following charge and 
specifications: 

CHARGE I: 'Violation of the 93rd Article of War. 

Specification 1: In that Private Edwirt A. Ediger, casual 

attached to Provisional Company B, First Replacement 

Battalion~ A.P.O. 926, did, at A.P.O. 926, on or about 

12 March, 1944, by force and violence and by putting 

him in fear, feloniously take, a.teal and carry away 

from the person of Colin Vleaver, 1.3 Separation Street, 

Rockhampton~ Queensland, a civilian, ten pounds 

Australian currency, the property of the said Colin 

Weaver, value about $32.28. 
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Specification 2: In that Private Edwin A. Ediger, castlll.l 

attached to Provisional Company B, First Replacement 

Battalion, A.P.o. 926, did, at A.P.O. 926, on or about 

13 March, 1944, by· force and violence and by putting 

him in fear, feloniously take, steg,l and carry away 

from the person of Bertie John Hoo~.:.:"'' 75 Wand.al Road, 

Rockhampton, Queensland, a civilian, ~ix pounds and ten 

shillings Australian currency, the property of the said 

Bertie John Hooper, value about $20.95. 


Private Kenneth G. Munroe, Company K, l62nd Infantry, and Private Reuben 
L. Hill, Company I, l62nd. Infantry, were charged separately with the same 
offense as Private Edwin A. Ediger, in like specifications. The three. 
were tried in a common trial. Each accused pleaded not guilty to, and was 
found guilty or, the specifications and the charge. They were sentenced 
to dishonorable discharge, total forfeitures~ and confinement at hard la~r 
for ten years. The reviewing auth9rity approved the sentences and designated 
the Federal Penitentiary, McNeil Island; Washington, as the place of confine
ment. Pursuant to Article of War 50t, the record of trial was forwarded to 
the Board of Review, Branch Office of The Judge Advocate General, Melbourne, 
Victoria, Australia. 

3. The competent evidence for the prosecution shows that at about 
9:30 P.Mi on 12 March, 191..4, the accused engaged Mr. Colin Weaver, a taxicab 

driver, of Rockhampton, Queensland, to take them to the Gracemere Hotel, 

which was about seven miles from Rockhampton, to pick up some "grog". Upon 

arrival, anJ being informed that none was available, they then went to the 

Ka.bra Hotel where they secured a bottle of rum (a.· 7, 8). On the way back 

to Rockhampton they requested the driver to stop the car so that they mieht 

respond to a call of nature. _Shortly thereafter accused Ediger approached 

the driver am asked if' he had change for a te?l pound note. The driver 

answered "no". Ediger then "pulled out a gun" and said "you had better 

have itn.- Weaver stated that the other two then dpened the door and that 

"I was then made to get out at the point of the gun and was told to put nry 

hands up. · They told me to turn around and the three spoke together" (R. 8). 

Accused Ediger held a gun on Mr. Weaver. OneJof the others searched him 

(R. 10), and to9k from him ten pounds in notes and some silver which was 

all the money he had on his person (R. 8). Accused Ediger said "we will 

do away with him now and take the car" (R. 8). Mr. Weaver was put in the 

luggage compartment of the car but when accused were unable to start the 

car he was released and required to start the car for them. He was again 

placed in the compartment and accused drove the car to the Fitzroy Hotel 

in Rockhampton. Arriving, Mr. Weaver was' taken from the luggage compart

ment and made to sit on the back seat of the car, "while the driver held 

me at revolver point" (R. 8). Witness told the accused that, 11 if they 
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would le~ me go I would forget the ten pounds and wouldn't squeal to the 
police about itn (R. 8) • . Witness was then driven away and put out of the 
car. He was told "if I stopped or turned around I would get plugged". 
Shortly thereafter he returned to his car. He found the lights were on 
and the engine running (R. 8). Mr. Weaver testified that accused were 
nfairly drunk" but they talked "quite sensible" (R. 9). Mr. Thomas 
McDonald, licensee of th53_ Kabra Hotel,· Rockhampton, testified· that on the 
night of 12 March,· 1944, about 10:40 P.M. he saw two of the accused in his 
hotel and that they were nquite sober". At this time he saw accused 
Ediger armed with a revolver (R. lJ-14). · 

On the night of 13 March, 1944, Mr. Bertie John Hooper, a taxi-driver, 
of Rockhampton, Queensland, was engaged by the three accused and another 
soldier to take them to Gracemere. About two or three miles from Roclt
hampton the driver was asked to stop the car to allow them to respond to a 
call of nature. Three of the soldiers and the taxi-driver left the car 
and one remained on the back seat. One soldier pointed a: gun at the 
driver and ntwo guns poked me in the back• (R. 10). The soldier on the 
back seat got out of the car and went through the driver's pockets, 
robbing him of six pounds and ten shillings. The driver was then ordered 
to get on the back seat and after having driven on several roads in search 
of petrol with no success, the car was driven by one of the accused back 
to Rockhampton to the workshops on Bolsover Street. Mr. Hooper was 
ordered out of the car and was told that, "I saw nothing, heard nothine 
and was not to report to the police" (R. 11). Hooper identified the 
three accused as three of four men who held him up and robbed him on the 
night in question (R. 11). 

Each accused elected to take the stand and testify. F.ach testified 
that he did not put Mr. Weaver in the luggage compartment of the car nor 
did he see either of the others do so. Other than this they gave no 
testimony, and were not cross-examined by the Trial Judge Advocate or 
questioned by the court. 

"Robbery is the taking, with intent to steal,. of the 

personal property of another, from his person or in his 

presence, against his will, by violence or intimidation" 

(par. 149 f, p. 1701 M.C.M., 1928) •. 


The evidence is uncontradicted that all three of the accused did, at the 
time and places alleged, commit the crimes with which they were charged. 
They were positively identified and the evidence is conclusive that they 
planned and committed the crimes with deliberation. All elements of the 
crime of robbery are present and there are no extenuating circumstances. 
ThP ~ourt was warranted in finding them guilty. 
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It will be noted that the accused were charged individually and tried . 
in a common trial. From the evidence summarized above, it is clearly es
tablished that the several accused, acting jointly an::l in pursuance of a 
common intent, conunitted the two robberies. Under such circumstances a 
joint charge is the appropriate form of pleading. 

The punishment given is authorized for the offenses of which the accused 
were found guilty.· 

5. Confinement in a penitentiary i$ authorized by Article of War 42 
for the offense of robbery, recognized as an offense of a civil nature and so 
punishable by penitentiary confinement for not more than fifteen years by 
section 463, Title 18, United &tates Code Annotated. In the instant case 
each accused is shown to be under thirty-one years of age azrl the confinement 
as to each not exceeding ten years, the appropriate place of confinement is 
the Federal Reformatory, El Reno, Oklahoma (Cir. 229, W.D., dated 8 June, 1944). 

6. For the reasons stated above the Board of Review holds the record 
of trial legally sufficient to support the findings and the sentences. 

ge Advocate. 
Colonel, J.A.G.D . 

.~<-A-bs_e_n_t~>~~~~~~' Judge Advocate. 
Lieutenant Colonel, J.A.G.D. 
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ARMY SERVICE FORCES 

In the Branch Ottice of. The Judge Advocate General 
Melbourne, 	Victoria, 

Australia. 

Board of Review 19 June, 1944. 
CM A""l25.3 

UNITED STATES ) 

. v. ~ .Trial by G.C.ll., convened . 
_at A.P.o. 719, 28 April, 

First IJ.eutenant THEOOORE R. l .1944. Dismissal, total 
. SABA (0-1634282), 578th Signal forfeitures. 

Aircraft Warning Battalion. 

HOLDINJ by the BOARD OF R'E.VIEW 

STAGG, ROBERTS, am MURHiY, 


Judge Advocates. 


1. The record of trial in the case of the of'i'icer named above has 
been examined by the Board ot Review. 

2. 	 The· accused was tried upon the following charges and specifications:. 

CHARGE Ia Violation of the .9.3rd Article of Wa.r. 

Specification: In that First IJ.eutenant Theodore.. R. Saba., 

578th S:ignal Airoratt Warning Battalion, then of 67oth 

Signal Aircraft Warning Compa.cy, did, at Aro #709, on or 

about 23 July 19431 feloniously embezzle by fraudulently 

converting to his own uae one gold ri.J:lg, value less than 

$20.00, -the property of the estate of' Technician Fifth 

Grade Anthoey · Sessin, 67oth Signal Aircraft Warning 

Compaey, deceased, entrusted to him by the Connnanding 

Of'ficer, 67oth Signal Aircraft Warning Compe.n;y under 

the provisiopa of the ll2th Article of War. 


CHA.IDE Ila Violation of' the 95th Article of' War. 

Specification l: In that First IJ.eutena.nt Theodore R. Saba, . 

578th Signal Aircraft Warning Battalion, then of 67oth 

Signal ~ircraf't Warning Com.Pan.r, did, at Aro l/709, on 

or about 23 July 1943, while _detailed as a summary court 

martial to secure the effects of Technician Fifth Grade 

Antho:cy Sessin,· 67oth Signal Aircraft Warning Compe.n;y, 
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deceased, wroDgtul.l.y an1 dishonorably f'ail to secure 
such ef'f'eots, a.nd instead, did feloDiously embezzle 
by f'raudul.ently converting to his own use one gold 
ring, value less than $20.oo, which ring was part or 
the effects of' said Technician Fifth Grade Anthoey 
Sessin,_deceased. .. 

Specification 2a ·' (Fioo1ng ot not guilty)._ 

The accused pleaded not guilty to the specifications and charges. He was 
t'owrl guilty or both charges an1 specifications 1 thereof, and not guilty or 
Specification 2 of Charge II. He was sentenced to dismissal an1 total 
forfeitures. The reviewing authority approved, am the oon:f'irmi?lg authority 
confirmed, the sentence. Pursuant to Article of War 5ot, the record ot 
trial was forwarded to the Board of Review, Branch Office of The Judge 
Advocate General, Melbourne, Victoria, Australia. 

3. The competent evidence f'or the prosecution shows that on July 5, 
· ·1943, the accused was appointed "SUl!lllla17' Court Of'f'icer" for the 670th Signal 

Aircraft Warning Company, ilO 7CfJ, Guadalcanal, Solomon Islands, On the 
· ~6th dq of' July, 1943, T/5 Anthoey Sessin, a member of that organization, 
·- was aceidenta.l.ly killed • His personal etreots were brought to headquarters 

where the Com:pa.ey Commander, Lieutenant Alfred H. Zs.dig, made an imentory 
and turned them over to accused to be shipped to the Effects Quartermaster 
at Kansas City, Missouri (R. 28). Accused aild the First Sergeant packed 
the effects in a box· with the imentory a.nd carried them to the local Quarter
master where the box was sea.led and dispatched to the Ef'f'ects QuartermasterI 
Kansas City, Missouri. Included in the effects received by accused was a 
gold class ring with a black crest on top and the letters "A.s. 11 engraved on 
the inside and marked 110 K.• (R. 7, 8; Pros. k. 1t5•, Der. Ex. "A"). On 
December 28, 1943, the box was received by the Ettects Quartermaster, and 
bore 1 no evidence of havi.nc been opened or tampered with enrouten but the 
gold ring appearing on the inventor,r was missing (Pros. Ex. •4•). A letter 
statiDg these tacts was shown aecused Jfho then stated that the ring n.s 
among the effects. that had been shipped (R. 16) i · 

. . 

Lieutenant Donald A. Colton was a tentmate of accused in December, 1943. 
Some time theres.f'ter he saw accused in their tent filing •the face or a ring•. 
At this time accused stated that he was going to insert •a cat•s ~ in the 
ring1 (R. 29, 30). About the middle or Februar,y, 1944, accused was trans
ferred trom this organization, leaving certain personal etreots .in the tent, 
among which was a box or paper clips. On February 19, 1944, Lieutenant 
Colton, desiring a paper clip, opened the box and noticed the gold ring · 
which accused had been previousJ.7 seen filing (Pros. Ex. •5•). He turned 
it over to Lieutenant Zadig, who identified it as the ring belonging to T/5 
Sessin and the one given to accused to be shipped to the Effects Quartermaster 
(R. 29, 31, 60) • . 

2. 
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The accused elected to be sworn and testify. He admitted that, as 
summary court, he had received the effects of deceased T/5 Sessin, stating 
that he and the First Sergeant put the effects in a box and oa.rried it to 
the Quarter'ma.ster where the inventory was placed therein and the box sealed. 
At that time accused believed that the ring in question was in the box (R. 39). 
Upon being shown the ring and asked if 1t ns the same ring Dlfhich ;you placed 
in the bo:z:D, accused replied: •At this time I don't know -- I honestly can't 
recall•. He admitted •filing on• the ring (Pros. Ex~ •5•), but did not know 
where he got it, stating: "it just cropped up in.the mess or things that I 
had" (R. 40). He worked oi:i. the ring for about two months with a view to . 
making a mo\Ulting tor a "cat's eye", such work being done in the presence ot 
his tentmates, Lieutenants Zadig and Colton. He stated the latter "kidded. 
me about my oraftsma.n•s work"• At DO time did he ever hide the ring an:l when 
he was through world.rig on it he would leave it on the desk, on the rafter near 
his bunk, or throw it in an old box so that it "wouldn't be cluttering up all 
over". He rurther testified that he fins.J.ly gave up attempting to finish the 
mounting, stating "I grew disgusted with the way- I was going along, and gave 
the job up until I got more ambition to start on it again".. When he was . 
transferred he left •everything behind that I didn't deem or·an;r value to me" 
(R. 41). Accused, when appraised of the fact by Lieutenant Colton that the . 
Effects Quartermaster, Kansas City, Missouri, had advised that the ring of 
T/5 Sessin was missing, stated to· him "* * *I couldn't conceive how that could 
be. I told him ff,t. Colto.D7 all the items had been sent off to the Ei'feots 
Quartermaster" (R. 42). On cross-examination accused admitted that the ring 
was not his own, that he made no i:r:quiry as to whether a.nyone had lost a ring 
and that while filing on it in January, he noticed the initials'"A.S. 11 on the 
inside of the. ring (R. 44), but it did not occur to him that the initials were 
those of deceased T/5 Sessin (R. 54). . . · 

Accused called as a character witness Captain Stuart B. Ste,lilens, M.c., 
who testif'ied that accused's reputation for honesty and truthfulness was 
"excellent" (R. 55). .. 

I.... 
"Embezzlement is the fraudulent appropriation of property 


by a person to whom it has been intrusted or.into whose hands 

it has lawf'ully come. (Moore ;x. U~S., l6o u.s. 268). 11 (par. 

149 !l, p. 173, M.C.M., 1928). . 


The evidence is undisputed that accused received the ring in question in 
his official capacity as summary court for his organization. It is likewise 
undisputed that accused was in possession of the ring after the box in which 
deoeased's effects had been shipped was.received by the Effects Quartermaster 
in Kansas City, Missouri. He made no satisfactory- explanation as to how it 
subsequently came to· be in his possession stating, 11 I don't know -- it just 
cropped up in the mess or things that I had." That he exercised ownership 
and control over the ring is clearly proven by his action in filing off the 
crest for the purpose of inserting a 11oat 1s eye" thereon. He admitted that 

3. 
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he saw the letters "A.S.• on the inside o:t the ring ar.d that he did llOt 
report having foUDd.the ring nor did he make any attempt to discover the 
rightful owner. That he converted the ring to his own use is clearly 
established. -The question of fraudulent intent was for the court to 
determine (Underhill's Crim. Evid., sec. 491; lS Am. Jur., sec. 24, 
p. 584) • The record contains substantial evidence warranting the court's 

·findings that accused was guilty of Charge I and its specification. 

· ' 5. Specification 1 (:£ Charge II alleges in substa.Dce ·that accused · 
was detailed as a "summary court martial" to secure the effects of deceased 
Sessin. A'summary court-martial is the desi~na.tion of an off'ioer empowered 
to act within the system or military justice {A.w. 14) and is not S1JlOJ:73lllOUS 
with a S'Uilllllal"Y court, the al'icer direeted to secure the effects of' a de· 
ceased person subject to military law (A.W. 112). As it clearzy appears 
in the specification that accused was detailed to secure the effects of a 
deceased soldier, an error in the specification of the title under which he 
was ·charged to perform such duties is not material. 

· The specification raises another question. The 'pertinent Araiy Regula
tion (subpa.r. 25(2), AR 600•550, 28 Mar., 1944) provides that after receipt 
by the summa.ry court or the effects ofa deceased person he"*** will dis• 
pose of the effects in the manner-provided in the one hundred and twelfth 
article of' war. * * *"• That Article of' War provides that • 

"* * * if no legal representative or widow be present,
the commanding officer shall direct a summary court to 
secure all such effects, * * * aild as soon as practicable 
shall transmit ~uch effects and any money collected,* * *"• 

It would seem that the meaning or the words· •to secure" in A.W. 112 is "to 
acquire" or "to get possession oft'. It such meaning is given to the words 
•to secure" alleged in the specification in question, and as embezzlement 

presumes a prior possession (par. 149 h, M.C.M., 1928), the specification 

on its face negatives the wrong charged, namezy, failure to take into his 

possession. However, the meaning nto hold safely tor the legal repre

sentative or the deceased" may also be given to the words "to secure'! If 

such meaning is given to the quoted words or the specification, it states 

an offense. It is apparent that the latter meaning was intended by the 

drafter of the specification. It is further apparent that it was to such 

an allegation that accused pleaded ani ottered his defense for at the 

conclusion of the testimony for the prosecution, defense c~unsei asked 

that a directed, verdict of not guilty be entered upon ea.ch of' the speci

fications because of lack of-proof of the intent to embezzle as alleged 

but made no contention that accused was misled by the possible ambiguit; 

in the specification in question or· otherwise was injuriouszy affected

thereby. · 

. 4. 
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There is substantial evidence from which the court could determine 
. that accused acted in an unconscionable manner with reference to the 

duty imposed upon him as a summary court, and thus could properly predi
cate its titdings of guilty of Charge II arxl Specification 1 thereof. 

6. Dismissal is the punishment mandatory upon a f'inling of guilty 
of a.violation of A.W. 95 (Charge II). Dismissal and total forfeitures, 
the sentence herein, is a punishment authorized upon conviction of a 
violation of A.w. 93 (Charge I). · 

7 • For the reasons stated above the Bea rd of Review holds the 

record.legally su.fficient to support the findings am the sentence. 


, . 

1st Indorseme 

Judge Advocate, 
J.A.G.D. 

Ar~ Service Forces, Branch Office of The Judge Advocate General, APO .924, 
21 June, .1944. To: Commanding General, USAFISPA, A.Po.O. 502. ' 

• . 
1. In the case of First Lieutenant Theodore R. Saba (0-1634282), 

578th Signal Aircraft Warning Batt&l.ion, at;~ention is invited to the 
foregoing holding by the Board of Review tba.t the record of trial is legally 
sufficient to support the sentence, which holding is hereby approved. Under 
the provisions of Article of War .50i, you now have authority to order the 
execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they.should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case,_ please 
place the .file number o! the record in brackets at the end of the, · 
published order, as follows: · ~ 

$:) ~- •.~ 
(CM A-1253). ~ ~....) 

ERNEST H. OORT, 
Brigadier General, U.s. Al'U:\V', 

Assistant Judge Advocate General. 

(Sentence ordered executed. GCID 11, USAFISPA, 30 Jun~l944) 

5. 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
_Melbourne, ¥ictoria, · 

Australia. 

Board of Review 
CM A·l261 13 June, 1944. 

UNITED STATES 

v. 	 Trial by G.C.M., convened at 
.Headquarters, 5th Air Force, 

Second Lieutenant ROJER A. Intermediate Dase, A.P.o. 929, 
PARE (0•749574), 43lst 20 May, 1944. Dismissal•. 

Fighter Squadron, 475th ) 

Fighter Group. ) 


I 

HOLDIU} by the BOA.RD OF REV'Th"'l'V 

STAGG, ROBERTS, and :MURPHY, 
. Judge Advocates. 

1. The record of trial of the officer named above has been examined 
. by t~e Board of Review. 

2. The accused was tried upon the following charge and specification: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Second Lieutenant Roger A. Pare, 
43lst Fighter Squadron, 475th Fighter Group, did, at 
APO 503, Unit 1, between 17 November, 1943, and 29 
November, 1943, the exact date being unknown, feloni
ously take, steal, and carry away one Bulova wrist watch, 
value about sixty-five ($65.00) dollars, the property 
of Second Lieutenant John J. Durkin. 

The accused pleaded guilty to, and was found guilty of, the specification and 
the charge. He was sentenced to be dismissed the service. The r.eviewing 
authority approved, and the confirming authority confirmed, the sentence• 
.	Pursuant to Article of War 50-k-, the record of trial was forwarded to. the Boo.rd 
of Review, Branch Office of The Judge Advocate General,· Melbourne, Victoria, 
Australia. . . 
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3. The .evidence· for the prosecution shows that during the latter part of 

November, 1943, Second Lieutenant John J. Durkin of the 22nd Bombardment Group, 

A.P.o. 713, 'Lae, New Guinea, was reported missing in action. On 9 December, 
1943, Lieutenant Durkin returned to his organization and found his navigation 
kit which contained all of his papers, personal 201 file, and·a 21 jewel Bulova 
wrist watch, missing (R. 7). Two days after his return he saw Corporal Jacob 
Brody of the same organization wearing the watch. Shortly thereafter, while 
on leave in Sydney, Aus~ralia, Lieutenant Durkin was approached ·by accused who 
stated to him that he Laccusei/ had taken the navigation kit and had sold the 
watch and that he was returni.qg to the base the following day and would have 
the watch when he fi.t. Durki.!V returned (R. 8,. 9). &/ stipulation it ilias 
agreed that if William c. :&ll, Staff Sergeant, 43lst Fighter Squadron, were 
present he would testify that on 1 December, 1943, accused gave him a 21 service 
gold Bulova watch to sell for twenty powlds and that he sold the watch to 
Corporal Jacob Brody for twenty powlds, receiving from accused five pounds as 
a OOnus 11.for '!If:J' trouble" (Pros. Ex. 11111). · 

Accused elected to be sworn and testified that: 

11 ! wanted one of those Navigation Kits like Lieutenant 

Durkin had. Vlhen we came overseas we couldn't get them. One 

afternoon when Durkin had been missing for aoout a week and a 

half I walked.over to his tent. The Navigation Kit was there 

on a platform in his tent. I thought I would take the Naviga

tion Kit and also the same orders which wouldn't do him a.rr:r good. 

I brought it in my tent and, at the same time, they called me 

down to the flight line. I ca.me back in the evening. I 

couldn't bring the kit back or the watch or a.rr:rthing else because 

it would just be admitting I had taken the kit. I thought I 

could put it in the Supply whenever I had a chance. Then my 

leave papeFs came through. I was broke, my allotments were so 

heavy, and I needed a little money to go to Sydney. I told 


.~ 	 se;~:ant Ball, the Supply Sergeant, that aeything over fifteen 

pofu:las he got for the watch he could have. He sold the watch 

to Corporal Brody. I went to Sydney and, on the way ·back I 

saw Durkin; I went over and gave him my :regards and told him 

I had taken his watch and that, when I got back, I would get it 

for him, that \would ,give the boy the m~ney back. Durkin got

his watch back. (R. 14, 15) •. 

The defense.called First L~eutenant John J. Durkin who testified that he 

had attended a pilot's school with accused. 1'Jhen he J·oi·ned th dr 


d 	 11. th nl · h al e squa on accuse 1'laS e o Y one w o re ly offered to help" and that d 1 t i 
in the squadron was "excellent" (R.. 18, 19). 	 accuse s repu at on 

4. Accused pleaded guilty to the offense o.f which he ha d 

evidence introdl ced by the ·prosecution clearly esta. bli· sh allwas cf thrge • The 


es o .e elements 
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necessary to support the finding of guilty. The entire court signed a 
recommendation for clemency. ·· 

Dismissal is permissible for the offense of which the accused was 
fo'Wld guilty• 

. , 5. For the. reasons st~ted above the Peard of Revie-;; holds the record 
legally sufficient to support the findings and the sentence. 

I 
,. .Pi
~~· Judge Advocate. 
~c~: J.A.G.D. 

1st Indorsement 
Army Service Forces, Branch Office of The Judge Advocate General, ,APO 92l~, 
14 June, 1944. To: Commander-in-Chief, Southwest Pacific Area, Arn 500. 

1. In the case of Second Lieutenant Roger A. Pare (0-749574), 43lst 
Fiehter Squadron, 475th Fighter Group, attention 'is invHed to the foregoing 
holding by the Board of Review that the record of trial is legally sufficient 
to support the sentence, which holding is hereby approved. Under the 
provisions of Article of Yfar 50}, you now have authority to order the 
execution of the sentence. 

2. \;nen copies of the published order in this case are forwarded 
to this office they should be accorilpanied by the foregoing holding and 
t!,is indorsement. For convenimce of reference and to facilitate 
attaching copies of the i)ubl:;..shed order to t.r.e record in this case, please 
place the file nwr.ber of the record in brackets at the end of the published 
order, as follows: 

(CM A-1261). ~~ 
Brigadier General, U.s. Arnt'(, 

Assistant Judge Advocate General • 

• 
(Sentence ordered executed. GCMJ ?, USAFFE, 16 Jun 1944) 
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ARMY SERVICE FORCES 

In the Branch Office of The JUdge Advocate General 
Melbourne, Victoria, 

Australia. 

Board of Review 
CU A-1265 

UNITED STATES 

v. 

Private ROBE.'tT P. Sll4MONS 
(36021522), Headquarters 
Battery, 208th Antiaircraft 
Artillery Automatic Weapons 
Battalion. 

6 July, 1944. 

) 
) Trial by G.C.M., convened 
), at Base A, A.P.O. 928, 17 
) April, 1944. Dishonorable 
) discharge, total forfeitures, 
) confinement at hard labor for 
) one year. 
) 
) 

' . 

REVIEW b.Y' the BOllRD'OF REVIEW 
STAGG, ROBERTS, and,WRPHI, 

Judge AdvocateS:. . 

1. The record of trial in the case of the soldier named above has· . 
been examined b.Y' the Board of Review. 

.. 2.. The accused was tried upon the following charges and specifications: 

CH!roE I: Violation of the 65th Article of War• 

. Specification: In that ;Robert P., SimmoM, Private, Head
quarters &.ttery, 208th Antiaircraft Artillery Automatic 

Weapons Batta.lion, having received a lawful crder from 


.Warrant Officer Robert T. Leo who was then in the 
· execution or· his office, to work on a road detail, dic1 
at APO 928 on er about the 15th February 1944 wil.li'ully 
disobey the same. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that Robert P. Simmons, Private, liq 

Btry, ?08th Antiairoraf't Artillery Automatic Weapons 

Battalion, did, at Base A,· Aro 928, on about 14th 

February, 19441 wrongfully take and use .without yroper 

authority a certain automobile, to wit: one 3/4 ton 

Dodge weapons carrier, registration number 491, · 

property of the United States, furnished and intended 
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tor the milital.7 service thereof, of' a value or more 
than $50.00. . 

Specification 2: In that Robert P•• Simmons, Private, Head""·. 

quarters Battery, 200th Antiaircraft ..Artillery Automatic 

Weapons Battalion, did at APO #928 on or about 15th . 


· FebruaI"j'" 1944 have in his possession ~ro_ur rounds of' 
.30 ·eai. Ball Ammunition contrary to the standing 
orders in the 208th Antiaircraft Artillery Automatic 
Weapons Battalion. 

He pleaded not guilty to, and was found guilty of, all the charges and 

specifications, and was sentenced to dishonorable discharge, tota.1 for

feitures, and continement at bard labor for one yea;r. The reviewing 

authority approved the sentence and ordered it executed but suspended 

the execution of' the dishonorable discharge. The New Guinea Detention 

and Rehabilitation Center, A.P.O. 503, was designated as the place of' 

confinement. The f'indings and sentence were promulgated in General · 

Court..::artial Orders No. 74, Headquarters Intermediate Section,· United 

States Arrq Services of' Sui)p~. 


. 3. The record of' trial is legally sutficient tO support the findings 
relative to Charge I and its specification and.to Charge II and Specif'ics.
tion 1 thereof'. The o~ question for the consideration of' the Board of 
Review is the legal sufficiency of' the record as to. a finding or gullt 
of' Specification 2 of' Charge II. Umer that specif'ication it is alleged 
that on 15 February, 1944, the accused had in lds possession "tour rounds 
of .30 Cal. Ball Ammunition contrary- to the standing orders in the 208th 
Antiaircraft Artillery Automatic Weapons Battalion.n 'l'be prosecution in
troduced in evidence (Pros.· Ex. "A") the following Daily' Bulletin: 

"HEADQUARTERS 
208th ANTIAIRCRAFT ARTILLERI AUTOMATIC WEAPONS BATTALION. 

DA.ILY BULLETIN) APO 922 .. 7 December 1943NUMBER l4 ) 

_l. AMMUNI'rION REPOR?i 

3..3 --'- An ammunition report from each Btey will be turned in tto ' 
l.JUu later than 1200, 8 December 1943. · . . 

* * * * 

ROBERT E. OOND, 
1st Lt. CAC, 
Aetg. Adjutant. 
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OFFICIAL: 

a/Robert E. Bpnd
t/ROBE.RT E. OOND, 


1st Lt., CAO, 

Actg. Adjutant. 


CERTIFIED TRUE COP!: 

/s/ Jack F. Baine 
JACK F. RAINE, 
WO (jg), USA, 
Pers. Of'f'. • 

A reading of' the foregoing bulletin shows, on its face, that by no 
interpretation can it be construed. as falling within.the category or 
"standing orders". The first paragraph constituted a directive and re
quired each battery to subnit an "ammunition report•.not late~ than 1200, 
8 December 194.3. What this report should cover is not i?ldicated; 
presumptively it was to be rendered by each battery coJlllDallder. Clearlr 
this pa.rt of' the bulletin is not applicable to the alleged offense ~er 
consideration. The second paragraph is not by its terms addressed to all 
the individuals comprising each battery. Giving. effect to the normal 
procedure in such matters the paragraph properl7 is construable as being 
directed to each battery commamer and is a directive to the effect that 
he should cause all ammunition, annnnn1tion clips, brass, and ammunition · 
pouches, to be turned in to the Battery Supply Officer by 1200, 8 December 
194.3. It is assumed that •B.s.o.• reters to the Battery Supply Officer 
rather than to the Battalion Supply Of'f'icer. The directive does not 
contain an;y prohibition with respect to personnel haviDg in their pos
session a.f'ter 1200, 8 December, 194.3, an;y or the enumerated items · 
referred to therein. This iaragraph equally with the first clearly 
does not constitute standi.Dg orders; both paragraphs merely require 
that certain described specific things shall be accomplished by 1200, 
8 December, 1943. 

4. For the reasons above stated the Board or Review is of' the 
opinion that the record of' trial is legally sufficient to support the 
findings relative to Charge I and its specification and to Charge II 
an:l Specification 1 thereof, legally insufficient to support the 
finding of' guilt7 of Specification 2 of' Charge II,,and legal.Jj' sufficient 
to support the sentence. 

-Judge Advocate. 

http:legal.Jj
http:standi.Dg
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A r;.,lS. 
{84) 1st Indorsement 

. Army Service Forces, Branch Office of The Judge Advocate General, APO 924, 
6 July, 1944. To: Commanding Officer, Intermediate Section; USASOS, 
A.P.O. 503. 

l. Your attention is invited to the inclosed review by the Board 
of Review in this office of the record of trial by general court-martial 

'or Private Robert P. Simmons, 36021522, Headquarters Battery, 208th 

Antiaircraft Artillery Automatic Weapons Battalion.· The view therein 

expressed that the record is legally insufficient to support the finding 

of guilty of Specification 2, Charge II, and legally sufficient to support 

the sentence,is concurred in. · 


·'i.~. 

2. The sentence now being served by Simmons is that of dishonorable 
discharge (suspended), total forfeitures and confinement at hard labor for . 
one year. Two previous convictions were considered by the court-martial. 
Although that sentence was based in part on the erroneous finding of guilty 
of Specification 2, Charge II, it is not considered that the sentence requires 
modification in view of the offenses of which Simmons stands guilty i.e. 
wilful disobedience of the lawful order of a warrant officer and th; . ' 
wrongful taking and using of a 3/4 ton weapons carrier· this is a matter 
however, .for your determination. ' ' 

~t/3~
ERNEST H. BJRT, 

.Brigadier General,. U.S. Army, 
Assistant Judge Advocate General. 
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ARMY SERVICE FORCES 

In th~ Branch Office of The Judge Advocate General 
Melbourne, Victoria, ' 

Australia. 

Board of Review 
CM A-127.3 

UNITED STATES ) 
) 

v. ) 
' )

Privates ROBERT N. DUCHANEY ) 
(11091625), and JAMF.S P. MEEHAN ) 
(l.3152951), both of Battery O, ) 
2.38th Antiaircraft Artillery ) 
Searchlight Battalion. ) 

17 July, 1944. 

Trial by G.C.M., convened at 

Headquarters &se "A", Aro 928, 

18 April, 1944. As to each 

accused: Dishonorable discharge, 

total forfeitures, and confinement 

at hard Ja bor for lif'e. The 

United States Penitentiary, 

McNeil Island, Washington. 


HOLDiliG by the BOARD OF REVIEW' 

BA.RR.ON, STAGG, ROBERTS, and MURPHY, 


Judge Advocates. 


l. The record of trial in the case of the soldiers named above has 
been examined by the Board of Review. · 

' ;

2. The accused were tried UPC?n the following charge ani specification: 

CHARGE: Violation of the 92nd Article of Ylar. 

Specification: · In that Private Robert N. Duchaney, 

Battery "C", 2JSth Anti-aircraft Artillery Search

lieht Battalion and Private James F. Meehan,. 

Battery "C", 2.38th Anti-aircraft Artillery Search

light Battalion, acting jointly, and in pursuance 

of a common intent did, at Aro 928, on or about 

1 February 1944, with malice aforethought, will 

fully, deliberately, feloniously, unlawi'ully and 

with premeditation, kill one Private Elmer w. 

Fronun, Headquarters Compan;y,· Base "A", Aro 928, a 

human being, by striking him with their fists. 


Each accused pleaded.not guilty to, and was found guilty of, the specification · 
and charge. Ea.ch was sentenced to dishonorable discharge, total forfeitures, 

http:BA.RR.ON
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and. confinement at bard hbor for the term of his natural lite. The reviewing 
authority approved the sentences and. designated the United States Penitentiary, 
McNeil Island, Washington, as the place or confinement. Pursuant to Article
of War 5oi the record or trial was forwarded to the Board of Review, Branch 
O:t'fice ot: The Judge Advocate General, l4elbourne,_Victoria, Australia• .. 

3. The evidence for the prosecution shows.. t~t at about 10:30 P.M. on 
1 February, 1944, Privates Robert E. Tebo and otto A. Thrun left the Red Cross 
Recreational Hall, UO 708, and went to a road about 75 feet from the ball in 
an attempt to get a a11rt" to their organization. While waiting for a a1ift" 
they were approached by accused Ducbaney, who was coming from the direction 
of a bridge which spanned the Ahioma River (R. 43; Pros. Ex. •A•). Private 
Tebo asked Duchaney what he was looking for and Duchaney replied for his friend 
"J~•, adding that there was a "'!'airy' down the road". Private Thrun 
joined Duchaney am they walked down the road leaving Tebo. While walk~ 
along 1hia road toward the bri,Sge, DuciJAney told Thrun that "his friend LJbllrry 
llleebaJ,J/ was going to hit himLthe f'aiw'over the head and take his billfold 
away• (R. 54J. Upon reachiDg the bridge the7 met the "fairy11 '/t which_ti.Ille 
accused Meehan came down the road from "Crib No. 8". When lie Meehal\./ 
reached the bridge he was int~duced to the "f'airy". Thrun testified: 
"Ducbaney and. Fromm fthe fair:d walked off' to the side by themselves and 
they talked for a few minutes and they they came back and Fromm said he 
would take both of u8 on, meaning Meehan and I". Thrun stated that he had 
•a loDg ways to go home• and left th~m. He joined Tebo and they- stood on 
the roadside about five to ten minutes when they saw Du.cbaney- come from the 
direction of the bridge alone and take a i;:ath leading to the Recreational 
Hall. In about ten or fifteen minutes Meehan was seen on the same path 
previously ta.ken by Ducbaney. Thrun and Tebo approached Meehan and asked 
him how he made out. Meehan replied: •I hit him over the head with a 
rock and took his billfold away". Me~han then showed them the billfold 
which contained •three one-pound notes ,and two half pound notes and some 
change and some pictures of girls.• Daeha.ney returned from the Recreational 
Hall and joined them. He "glanced at the purse and he and Meehan went up 
towards Crib 8. That is the last time I saw the two of them" (R 54.5) 
At that time Meehan "bad a bottle under his jacket• and both of the acc~ed 
appeared to have been drinking but were not drunk fR. 46, 58, 59, 60). 

On the night in question Sergeant George F. Cason and T/5 Willie 
Morrison were sittillg in the back of a truck near "Crib gn (R. 22·23). 
In the immediate area were a number of large boxes, one of which was 30 
feet in length. About ll:OO P.M. two soldiers, both dressed in khaki 
uniforms, went behind one of the boxes. Shortly thereafter a third 
soldier, dressed in fatigues was seen going behind the same box as had the 
first _two soldiers ~R. 23, 32). On the·opposite side of the roa.d tractors 
and sliovels were being operated fro~_which there was sufficient noise (R.30) 

-2
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that a fight or a scuffle near.the box behiid which the Jdtnesses had aeen 
the three' soldiers go would not likely have beeb. heard (R. 29, .34). Ap
p_Ioximatel::r 30 minutes later Sergeanj( Cason and T/5 J&>rrison saw a soldier . 
Lsubsequently identif'ied as deceaseg/ stagger from behind one of the boxes 
for about 10 f'eet when he f'ell. He got up and at that time "he could 
!lardly' mlk•. Whan be :.pa.ssed the truck in which Ca.son am Morrison were 
,sitting, he had •blood all over his f'aca•. Upon reaching the road he 
leaned against a box and again f'ell to the ground. Cason and Morri3cn 
went to where this soldier lay groaning and struggling f'or breath. They 
sp0ke to him but received 110 reply (R. 23, .33). An ambulance was called 
and deceased was taken to Dispensary No. l (R. 7, 1.3) where he was given·. 
an eyam1Mtion by First Lieutenant John L. Wallace, Jr., 14.C., who testif'ied 
that 

"The pupils of tho eyes were dilated, fixed, did not react 
to light. · The entire face and both the ears were swollan, 
discolored, and there was a large amount of' dried blood 
present on the face alld scalp. There was a laceration 
approximately .3 om in length in the le.ft frontal region; 
a110ther, approxilllately 4 cm in length below the lef't eye; 
another laceration approximately 3 cm in length at the tip 
ot the chin; another laceration which extended from the 
nose through the lip into the vestibule' of the mouth. 
There was marked subconjunctival hemorrage of the left 
eye. My examination revealed 110 other injuries on aey
other pa.rt of the boey• (R. 14). 

He was then taken to the 227th Station Hospital, where an examination by 
Captain Hugh B. Goodwin, Jr., M.C., (R. 36) revealed a hemorrhage, resulting . 
from a fractured skull from which he died the following morning at 5:40 
(R. 19, 37; 39). Captain Goodwin stated that it was his opinion that the 
wounds. were caused by some type of a blunt iDBtrument and not by a fist,
•* * * a fist doesn't ordinarily tear a regularly oval type of incision
* * *• Each one was almost a duplicate of the other at different locatioll3 ' 
about the race.• (R. 39•41). The body was subsequently identified as that 
o:t Private Elmer w. Fromm (R. 16, 20). 

On the night of 5 February, 1944, Lieutenant Colonel Willis T. Stewart, 
C.M.P., and Captain James E. Stukes, C.14.P., with Thrun an:l Tebo and about 

. thirty military police went to the area of the 238th AAA &ttalion of which 
both accused were members (R. 61, 74). Af'ter awakening Captain Fry, the 
commanding officer, and advising him of their desire to search Battery C 
for a man suspected or killing Elmer Fromm, they put a cordon around the 
battery. With Captain Fry they then want f'rom tent to tent, where each 
man was awakened and viewed by Thrun and. Tebo. When Duchane;y was viewed 
he wa~ immediately identified by both Thrun· and Tebo as the person they 

-3
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were lookizlg for (R. 61, 74). Duchanq was t&ken to the mess hall where, 
after having been advised ot his rights, he admitted having been at the Red 
Cross Club at about llaOO o'clock on the eveniJ:lg ot' 1 Februs.17, 1944. 
When he was asked who was with him he replied •J:lmln1 Daley", but he did 
not know Ji.mln;y Dalq's •outfit•, nor where ha could be found. He admitted 
that he and his friend •Jilma;y" had met a man Damed Fromm on the night in 
question and that they- had had a tight with him (R. 62, 75). Duohane1 
was then handcuffed and taken to the Provost l4arshal1s office. , Upon 
arriving at the Provost Marshal's ottice the handcuffs were removed (R. 63, 
69, 75, 83). He was then advised that Fromm bad died as the result of the 
beating he received on the night in question (R. 64). · Duchane7 was again' 
advised as to his rights and upon being asked it he desired to make a state
ment he answered in the· at:tirmative. Xhere were no threats, promises or 
inducements made. During the time Duchane)" was mald ng the statement he 
cal.led Colonel Stewart aside and confided to him the name ot the other man 
who was with him on the night in question was J1mJny Keehan (R. 64, 75). 
Duchaney then finished his statement and swore. to the same be.for\\! Captain 
Stukes (Pros. Ex. •c•). . .. 

Acting upon the information received trom Duohane;y, Colonel Stewart 
went to the organization or which accused Meehan was a member and took 
him in custo~ (R. 75) and returned with him to the orderly room of the 
llJth Militaey Police Compe.I11, arriving about JaJO A.M. (R. 75, 87). 
Captain Stukes, after first advising Keehan of his rights, obtained a 
statement from him. Captain Stukes testified that in obtaining the 
statements from each accused - 1 rhe1 were both voluntary statements. 
There were no threats, promisesr, !=ements, coercion, constraint. * * * 
My advice am warnings to him JJ•e was the same as made to Duchane1" 
(R. 89). 

· The evidence revealed (R. 83, 88) that when both accused were brought 
to the Military Police Headquarters thq were ha?ldcu.ffed but such were 
removed when the1 were interviewed b;y Captain Stukes. Upon offering the 
statement (Pros. Exs. •c• am •n•) of each accused in evidence the defense 
interposed objections on the grounds that the same had not been given 
vqluntarily. The court overruled the defense's objections and the state
ments were received in evidence (R. 84, 90). . The statements follow: 

Accused Duchaney: 

"* * * 
. . James Meehan, Pvt of my compan;y and myself" on 1st Feb 

1944.went to the Red Cross at Aro 928. . We did not have an.rt~ 
particulai- in mini. We had been to the Red Cross about three 
times together. I was in the Red Cross and it was about 8:30 m 
and I was looking over the Massachusetts list and a soldier came 
up to me and spoke to me. He told me his name was Fromm and asked 

·4· 
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me my D8Jlle. He asked me if I was interested in women. I 

told him I was. He tol~ me he got no enjoyment out of women. 

He kept on talldng· like that and then he said to me: •How about 

taking a walk'. James Meehan was reading the bulletin board 

and I told him I would be right back. Fromm and I took a 

walk up to a show that was being shown in a Mess Hall. FroJr.:u 

said the show was about out we better not go there so we walked 

back to a bridge near the Red Cross. Fromm was feeling 'firJ" 

priv.ates there. He asked me who 't1fY friend, was and I told him 

Jimmie 1kAllister'. ' He then asked me if I wanted to get 

blowed.. I did not know what to do so I told him I would like 

to get my friend Jimmie 'McAllister'. He said.that was all 

right. I went back after Jimmie and I bumped into a soldier 

out of my outfit. He asked me who I was lookizlg for and I 

said a friend of mine. He says to me 'Wba.t 's up'. I told 

him there was a 1Faiey1 on the' bridge. He was with another 


· soldier. When I was talking to him, this soldier said_lets 
go up_and we walked to the bridge. While we were walkitig to 
the bridge, I saw Meehan ao~ss the bridge ~ng toward me. 
He was alone. I do not remember telling this soldier that I 
was with, that Meehan or misel:t' ns going to rob this 'tai.r,r' 
named FrollDlle We met on the 'bridge and it was then about 
9:15 Bl. We talked about getting 1 blowed1 • This soldier 

that had walked up to me said 'Never mind me - there is too 

Jna.ey of us'. He walked away and Jimmie Meehan and Fromm went 

behind the boxes and I hung around the area. Jimmie and 


·Fromm were back of the box about 15 minutes and C8ll1e out and 
I met them on the bridge again. Then Fromm and I went behind 
the box and before Fromm got started I asked Fromm how much 
money he had. He told me a half' a pound. lleehan C8ll1e back 
of the box and said 'You lousy fairy you are a disgrace to the 
Army' and Jimmie Meehan hit Fromm with his fist and I hit him 
with Jey" fist. I hit him just because of the idea he· was a 
1fairy 1 • Meehan and,I hit From two or three times each on 
the jaw. FrollDll did not resist. He fell up against a box. 
We knocked him up against a box. He only hit the box once 
that I saw. I said: 'Let's beat it Jim', and we ran up the 
road and acQross the.road back of a laundry and we ran about 
100 yards further and turned out to the main road. A truck 
was coming by and he picked us up. When Jimmie and I were 
back of the box am while we were hitting him, Jimmie and I 
took Fromm's pocketbook. Three pounds were in the p0oket 
book. .When we took the pocketbook we ran as I stated. We · • 
did not go back to the Red Cross or see the other soldiers 
acy more. J:illlmie threw the pocketbook away somewhere. I 
do not know where the pocket .book is. We split the money and 

•
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went back to the outfit. Jimmie and I planned to rob Fromm 
when I took him back or the box. From_ never 'blew' me. 
When Fromm was back or the box with me and Jimmie I would 
say it was about 9130 HI.** * • (Pros. Ex. •c•). · 

Accused Keehan: 

•* * * Af'ter duty hours about 4 or 5 days ago Robert lJ. Duchaney 
and m;yself went to the Red Cross at APO 928 and •hile I was 
sitting on a log near the water, Duchaney came to me and said · 
he would be back in awhile and he le!t. He did not have aey
one with him. In a little while I le!t and started to go 
back to camp and I met a soldier on the bridge near the Red 
Cross and he told his name was El.mer. He asked me it I was 
a friend of •Pete ·Hickey'. Duchane;y has that name on his 
fatigue Jumper. I said no at first and about that time, 
Duchaney came up with a soldier. This soldier walked away 
and this soldier Elmer started to making a play for us and 
grabbed me by' my penis.. ·This 'fairy' told me to 001:1e with 
him and I went back or a big box with him !or abour 5 minutes 
and he got down on my penis but did not give me a 'blow' Job. 
Before this 1.fairy1 !inished with me I le.ft him. and went to 
the bridge and got Duchaney. Duchaney goes back of' the boxes 
with this 1fairy 1 ani I had to take_ a leak ani I went back 
ot the boxes where Duchaney was with this 'fairy' am 
Dllchane;y asked him how much money he had. I do :cot remember 
what he said. I did not like this 'fairy's' ways and I hit 
him in the face once or trice. I did :cot see Duchaney hit ·. 
this soldier. Duchaney took the pocketbook from this . 
soldier :ca.med 'Elmer'. Af'ter we hit him. we le!t and 
caught a ride to our outfit. We did not go back to the 
Red Croes. I only hit this soldier 'Elmer' with my fists. 
We drank four qi arts of_ wine with a soldier named John Harsh 
of Battery C. 238 AAA Search Light Bn. I was drunk when 
all this happened. n {Pros. Ex. •n•). 

Each· accused elected to remain silent and called llO witnesses in his behair. 
4. _Both accused are charged with murder. In order to determine 

the legal sufficiency of the evidence to support the fin:iing ot guilty it 
is necessary that the evidence support the conclusion that the accused' 
unlawfully killed the deceased with malice aforethought (par 14g· Mc M
192S). , • , • • ., 

"Malice aforethought. - .Malice does JX>t necessarily mean 
hatred or personal ill-will toward the person killed, nor 

. . 
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an actual intent to take his 11£e, or even to take e.n;.vone's 
life. *·* * 

Malice aforethought may exist when the act is unpre
meditated. It may mean aey one or more of the following 
states of mind preceding or coexisting with the act or 
omission by which death is caused: An intention to cause
the death of, or grievous bodily harm to, any person, 
whether such person is the person act~ killed or not 
(except when death is inflicted in the\heat or a sudden 
passion, caused by adequate provocation); knowledge that 
the act which causes death will probabfy cause the death 
of, or grievous bodily harm to, a:ny person, whether such 
person is the person actually killed or not, although 
suck knowledge is accompanied by indifference whether 
death or grievous bodily harm is caused or not or by a 
wish that it may not be caused; intent to commit §illI

* * * 11felow. (par. 148 .fb'M.c.M., l92SJ (underscoring 
supplied) • , _ 

A homicide is murder where it.results from the commission or attempted 
conmission of robbery or other felony (seo. 452, Title 18, u.s.c., p. 325; . 
sec. 195, 26 Am. Jur., p. 286; sec. 88(.g), Miller on Criminal ~w, p. 269). 

The accused, admit that at the time and place alleged they committed 
an assault upon deceased. and robbed him of his money. The evidence is 
clear that the deceased died from the results of this assault. Other than 
the verbal and written statements of each accused there is no direct evi
dence that· deceased was assaulted and robbed by them. However, there is 
sUfficient corroborating evidence which, in itself, is convincing that 
they are guilt1 as charged. They/ere seen in the presence of deceased 
before the assault. One of.them· DuchaneyJ made.a statement that . 
Meehan was going to hit deceased over the head and rob him. After the 
assault Meehan admitted hitting deceased over the head with a rock and 
robbing him. He produced a billfold he claimea to have taken from de
ceased. They left the scene of the crime together and divided the spoils 
resulting from their unlawful act. From such evidence the court could · 
properly find, to the exclusion of aey other reasonable hypothesis, that 
the accused,· acting jointly and in pursuance of a common intent, assaulted 
deceased at the time and place alleged and robbf:fi him and that deceased 
died as the result of such assault. · 

The defense objected to the introduction in evidence of the statements 
of the accused on the grounds that they had not been voluntarily made. Great 
stress was laid upon the fact that at the time they were each arrested hand
cuffs were placed on them. However, when interviewed by Captain Stukes 
the ha.ndcui'fs had been removed and Captain Stukes positively testified that 

-7



(92) 

each statement was voluntarilJ given a:f'ter :full warning o~ their rights and 
·that no torce•or duress was exerted upon either of them nor were an;y promises 
ot leniency or rewards ma.de. Neither of the accused testified, nor did 
they otrer'a'TJ3' eviden0e contravening.these facts. The mere fact that the 
accused were handcuffed when arrested does not justify an inference of 
duress or force in the light of the unoontradioted subsequent testimoq. 
There was no error upon the part_ of the court in admitting the statements 
in evidence. The acts and statements of an accomplice made after the 
common design is aocomp1:fs~~d are not admissible a~ainst the other. 

•* * * In cases where several persons join with a 
common design in committing an offense, al1 acts and 
statements of each made in :f'urtherance of the common design 
are admissible ·against all of them. It is immaterial 
whether such acts or statements were done or made in the 
presence or hearing o:t the other parties. The acts and 
statements of a conspirator, however, done or made after 
the common design is accomplished or abandoned, are not 
admissible against the others, e..iccept acts and statements 
in furtherance of an escape. * * * . 

The tact that a confession or admission of one con: 
spirator is inadmissible against the others does not pre-. 
vent the use of such confession or admission against the 
one who made it, but arr;r such confession or admission can 
not be considered as evidence against the others. * * * • 
(:Ear. 114 ~' K.C.M., 1928; see also sec. 722, Wharton•s 
Crim. Evid. 1 p. 12lJ, sec. 719, Umerhill's Crim. Evid. 1 
p. 1418). . . . . 

The failure to advise the· court that each accused was bound on:IJ' b;r his 

statement and that such could not be considered evidence against the other 

cannot be said to have prejudiced the substantial rights or either of.the 

accused. The record contains ample evidence, exclusive of their written 

statements, to warrant the court finding each accused guilty as charged. 


, The sentence as to each of the accused is mandatory for the offense 
of which he was found guilty. 

5. Confinement in a penitentiary is authorized by Article of War 42 
for the offense of murder, recognized as an offense of a civil nature and . 
so punishable by penitentiary confinement b;r section 454, Title 18, United 
States Code Annotated. . 

6. For the reasons stated above the Board ot Review holds the record . ~ 

-8-. 
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of trial legall7 sufficient to support the findings and sentences. · 

{'/_.( ~ /'/ . 

~~Z)f/,/~~~-: Judge Advocate. 
Colonel, J.A.G.D. 

\ 

• 

(Absent) 1 Judge Advocate. 
Lieutenant Colonel, J.A.G.D. 

-9
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melbourne, Victoria,. 


Australia. 


Board of Review· 21 July, 1944. 
CM A-1274 

UNITED STATES Trial by G.c.M., convened at 
Headquarters, Base Section No. 3, 

v. u.s.A.s.o.s., A.P.O. 9231 19 
January, l 944. 

Private WILLIE W. 
' 
SANDERS Acquittal.

· (20447588), (Casual) 
Oompa.n;y·K, 17th Replacement 
Battalion. 

' 

· OPINION of the OO!RD OF REVIEW 
BARRON, STAGG, ROBERl'S, and WR.PHI, 

Judge Advocates. 

1. The record of trial in the case ot the soldier named above has been 
examined by the Board of Review. 

. ' 

2. The accused n.s tried on the following charges and specif'ica.tions: 

CHARGE Ia Violation of the 69th Article of War. 

Specification: In that Private Willie w. Sanders, (Cas) 
Company K, 17th Replacement Battalion, having been placed 
in confinement at AF0.711, on or about 3 October, 1943, did, 
at AFO 711, on or about 15 November, 1943, escape from said 
confinement before he was set at liberty by' proper authorit7. 

OH.AmE lls Violation of the 9.3rd Article of War. 

Specification 11 In that Private Willie w. Sa.Diers, (Oas) 
Company K, 17th Replacement Battalion, did, at a camp n~ 
Aro 7ll, on or about 15 November, 194.3, feloniouslf take'~ 
steal and carry away a wallet, value about $1.001 alld 
:b40-o-o, Australian money, (value of al:Dut $129.12 in 
Amerlcan..,,money) ,. being of an aggregate value of about 
$1.30.12, all the property of lst Lt., James E. Caldwell, 
52Di Signal Bat~on, Aro 92.3. 
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Specification 2: 	 In that Private Willie W. Sanders, (Cas) 
Company K, 17th Replacement Battalion, did, at a camp 
near Aro 7ll, on or about 15 November, 1943, feloniously 
take, steal, and carcy away one pair pink trousers, 
value about $9.68; one pink shirt, value about $6.46; 
one pen &nd pencil set, value about, $9.68; one manicure 
set value about $3.23; one sun•tan sllirt, value· about 
$4.S4; one raincoat, value about $4.8..f; and one pair
of shoes, value about $6.14; being of an aggregate 
value of about $44.87, all the property of 2nd Lt., 
Richard A. Correll, 52nd Signal Battalion, APO 923. 

Specification 3: In that Private Willie W. Sanders, (Oas) 
Compa~ K, 17th Replacement Battalion, did, at a town 
near Aro 7ll, on or about 15 November, 1943, feloniously 
take, steal, and carry away, one herringbone suit, value 
about $19.37; one pair of shoes, value about $2.02; 
one seven jewel Elgin gold case pocket watch, value 
about $38.74; and $0.10, American currency, being of 
an aggregate value of about $60.23, all the property 
of Joseph Damrow, Dixon Street, Pinkebah, Brisbane, 
Queensland. 

The accused pleaded not guilty to all the specifications and charges. The 
"court·martial• found that ha was not·mentally' responsible at the time of the 

. several acts &?ld of.f'enses nth which he was charged and therefore acquitted 
him of each charge .and specification thereunder. The findings were promul• 
gated bf General Court·Marti&l Orders .No. 171, Headquarters United States 
Arrr11 Services o.f' suppi,, A.P.o. 501,, l June, 1944. 

3. Emmination of the record ot trial reveals o~ one substantial 
question relative to it1 legal 1utficiell01; that question pertains to the 
legalit1 of the composition ot the court-me..iotial at the conolUding session 
termil'lating in the accused's acquittal. At that 1es1ion o.t'ficers pertain• 
ing to two different general courta-martial appointed by' the same authorit7 
compriaed the ~d1 which aaaumed juriadiation over the accused. · 

The general court-martial, herein&tter denotedfthe old court-martial, 
bt!'ore which the acoused was arraigned on 24 Februar,y, 1944, .following two 
adjour!lments respecting this same case on 19 an:l 26 JanU!U7, respectivel.T, 
was appointed bf paragraph l, Special Order1 No. 333, Headqus.rter1 1 United 
States 11'1111 Services ot Supl>lT, A.P.o. 5011 4 December, 1943, an:l modi.f'ied 
'b7 amendatol"1 paragraphs 7, Special Orders No. 31, same headquarters, dated 
31 Januar,r, 1944, am 4, Special Orders No. 33 1 same headqus.rter1, dated 2· 
February, 1944. 1 new general oourt"111&rtial, comprising most ot the of
ficers of the old court-martial, was appointed 'bJ paragraph 14, Special 
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Orders No. 56, same headquarters, 25 February, 1944, and modified by' amendatory 
paragr~ph 13,· Special Orders No. 73, same headquarters, dated 13 March, 1944. 
At the concluding session in question, except tor the personnel of the prosecu
tion and the defense, the otticers comprising the .court-martial were members 
of the old court-martial. The officers comprising the prosecution and the 
defense were members or the ri.ew court""lllartial. . One ot these latter described 
officers, First Lieutenant George R. Farmer, the trial judge advocate ot the 
new court-martial, nil-the defense counsel or tha old court-martial. . Soon 
after it had commenced its deliberations, he declared.himself' ineligible to 
further participate in the proceedings ot the session in question, because . 
ot his prior relation to the accused, and was excused and withdrew. Second 
Lieutenant Wllliam·S. Miller, the assistant trial judge advocate ot the new 
court-martial,. then assumed t.he office ot trial• judge advocate. 

· As thus outlined above, the otticers comprising the body which assumed i 

jurisdiction over the accused in the last session ot his trial consisted ot ·. 
personnel or two dii'ferent general courts-martial appointed by the same ' 
authority. The main body represented the old court-martial before which 
the accused previously had been arraigned and which had jurisdiction to · 

, 	 determine his case; the personnel or the prosecution and the defense, after. 
the withdrawal ot Lieutenant Farmer, represented the new court-martial, 
which did not have jurisdiction over the accused since the case did not 
come within the provision ot paragraph 14, Special Orders No. 56, .llml.l!.i 
that ."All una.rraigned cases in the hands or the trial judge advocate• of 
the old court-martial would be brought to trial be:t'ore the new.. . 

4. The llth Article or War provides in parts... 
"For each general or special court.-martial the ·authority 

appointing the court shall appoint a trial judge advocate and. 
a defense counsel* * *·" · 

In the instant case, in compliance with this quoted atatutor,r requirement, 
the authority that appointed the old court-martial provided it with a trial. 
judge advocate and a defense counsel. Why these appointed personnel or the 
prosecution and the defense who had functioned as such at the tour sessions 
or that court prior to the session under consideration, did not continue to 
so f'Unction, is not revealed by tJ;ie record. 

The holding in CM 200734~ August 22, 19.3.3 (sec. 368, p. 180, Dig. Ops. 
JAG, 1912-40) , is pertinent and controlling ·in the instant case. In that . 
case a trial judge advocate was appointed a member or a court-martial for 
the trial or a certain accused only. He conducted the trial be!'ore another 
court;..martial appointed by the same authority. . Although the trial judge · 
advocate or the court-martial was also present the record or trial revealed 
that the interloping trial judge advocate took an active part in the prosecu
tion of the case. This error was determined jurisdictional and not procedural, 
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the trial judge advocate being.wholly without authority to appear before the. 
court in such capacity, and requiring the vacation of the tindings and 
sentence. 

' . I 

It is also pertinent to observe that: 

"An accused cannot, by waiver or failure· to object, 

confer.upon an illegally constituted court jurisdiction to 

try him~ c.o. 152563 (1922)." (sec. 365(1), Dig. Ops. · 

JAG, 1912-40). , 


5. For the reasons indicated the Bea.rd of Review is of the opinion 
that the body~ purporting to b~ a general court-1nartial, which interjected 
itself' in the course of Sanders 1 trial, assumed jurisdic.tion over him and 
proceeded to the determination of his case, was not a legally constituted 
court-martial, and its entire proceedings were a nullity and should be 
vacated together with the find~acquittal, 

Colonel, J.A.G.D. 

{Absent} , Judge Advocate. 
Lieutenant Colonel,. J.A.G.D. 

-4
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1st Indorsement 

Army Service Forces, Branch Office of The Judge Advoc.8.te General, APO 924, 
23 July, 1944. To: Comnander-in-Chief, Sout!Mest Pacific Area, APO 500. 

1. The record of trial and accompanying papers in the case of 
· Private Willie W. Sanders (20447588), ) Casual) Co. K, 17th Replacement 
Batta.lion, tog.ether with the basic opinion thereon by the Board of Review, 
a.re transmitted herewith pursuant to Article of War 50~, as amended by 
the a.ct of August 20, 1937 (50 Stat. 724), and the act of August 1, 1942, 
(56 Stat. 732; 10 u.s.c. (1943 Pocket Part) 1522)°, for your action. 

2. The opinion of the Board. of Review that ihe body, purporting 
to be a general court-martial, which interjected itse-lf in the course 
of Sander's trial, assumed jurisdiction over him and proceeded to the. 
determination of his case, was not a legally constituted court-martial, 
and its entire proceedings were a·nulli~y and should be vacated together 
with the findings and the acquittal, is concurred in. It is reconmended 
that the described' proceedings together with the findings and the acquittal 
of the accused be vacated. An appropriate form of action designed to 
effectuate this recommendation is inclosed. · 

. ' 

3. Upon the vacating of the void portion of the proceedings in 

this case, if such is done, the record of· trial and accompanying papers 

properly may be referred to the Commanding General, USASOS, APO 501, 

for appropriate action looking to the concl1l8ion of the case by trial 

before a new court-martial or by withdrawal of the charges~ whichever 

is determined the more appropriate under the now existing circumstances • 


.~~ 
Brigadier General, U.S. Army, 

Assistant Judge Advocate General. 

2 Inclosures: 
Incl. 1 - Record of trial. 
Incl.· 2 -_Fol'l)l of action. 

(Findings and acquittal vacated. GCID 13, USAFFE, 4 Aug 1944) 
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ARMY SERVICE FORCES 
In the Branch Office of The Judge Advocate General 

Melbourne, Victoria, 
· Australia. 

Boa~ of Review 	 26 June, 1944.. 
CM A-1279 

UNIT,ED. STATES 	 ) Trial by_G.O.M., convened at 
) APO 713, Unit 11 13 March, 1944.. 

v. 	 ) ' Dishonorable discharge, total 
) forfeitures, confinement at hard 

Private ALONZIA L. WRIGHT ) labor for the term of his natural 
(33228851), 2039th Quartermaster ) 	 life. The United States Peniten
Compa.rw Truck (Aviation). ) tiary, McNeil Island, Washington·. 

HOLDIID by the BOA.RD OF REVIEW 

STAGG, ROBERl'S, am lu."URPHY, 


Judge i.dvocates. 


l. The record of tnal of the soldier named above has been examined by 
the Board of Review. 

2. The accused was tried upon 	the following charge ani specification: 

CHAIDE: Violation 	of the 92nd Article of War. 

Specification: In that Private Alonzia L. Wright, 2039th 

Quartermaster Company, Truck (Aviation), did, at APO 

713 Unit One, on or about 27 January, 1944, with malice 

aforethought, willfully, deliberately, feloniously, 

unlawfully an:l with premeditation kill one Private 

Thomas H. Rand, a human being, by shooting him with 

a rifle. 


The accused pleaded not guilty to, and was found guilty of, the specification 
and the charge. He was sentenced to dishonorable discharge, total forfeitures, 
and confinement at hard labor for the·term of his natural life. The review
ing authority ap_;proved the sentence. The United States Penitentiary, McNeil 
Islan:l, Washington, was designated as the place of confinement. Pursuant to 
Article of War 5'*, the record of trial was forwarded to the Board of Review, 
Branch Ottice of The Judge Advocate General, Melbourne, Victoria, Australia. 

http:Compa.rw
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, .3. T~ competent evidence !or the prosecution shows that at about 10:30 
P.M. on January 27, 1944., at APO 71.3, La.e, New Guinea, deceased and several 
other soldiers ot the 2039th Quartermaster Truck Company, were in a tent play
ing oards. Accused was also in this tent, lying on a cot asleep (R. 8). 
Shortly thereafter accused awoke and stated to deceased that he wanted to 
t,§1k to him• Deceased replied that he was "busy" and would talk to him 
accuse£/ "tomorrow", to which accused replied, "What do you mean, we will 
talk tomorrow? * * * I have been pushed around all week and I ain't gonna 
be pushed around any more". Accused then stated to deceased· that he wanted 
to see him outside in two minutes. Accused le:tt the tent where the card 
game was in progress, went to his own tent, secured his carbine, and returned 
to the tent and called to deceased to come out. Deceased replied that he 
would be out in a few minutes to which accused replied that "he would get 
two minutes to come.out" (R. 23), at the same time asking deceased it he was 
more interested in his cards than he was in himself. Shortly thereafter 
deceased came from the tent. Accused said "I am over he,te". Deceased 
approached accused· and was asked for the money which he Laccusei/ claimed 
deceased owed him. Deceased stated that he would give him the money in 
the morning, accused replying "What do you think .I am, a fool?" Accused 
demanded the money "now", then backed off and started shooting, hitting de
ceased, who was starrling still and unarmed, several times in various parts 
of his body. Deceased fell to the ground and crawled behind a garbage can. 
Accused continued to shoot, firing altogether from 12 to 15 shots, one bullet 
hitting deoeased_in the "anterior rart of the chest at the level of the 
first rib which penetrated through the sterilllID and into tre heart" causing 
his death (R. 51 6). Deceased was taken to the Third Field Ho·spital but 
was found to be dead upon arrival. Shortly after the shooting accused 

·handed his carbine to Captai.n Marshall c. Brown, Jr., stating, 111 won't 
cause arr:r further trouble." (R. 27). Accused at this time "seened very 
calm and self-controlled" (R. 28). Lieutenant Darrell o. Robinson testi 
fied that when accused surrendered his rifle to Captain Brown he "Wasn't 
at all nervous * * ittt, he talked "In1 a normal tone of voice * * * asked for 
a cigarette and lit it and lit one for Lieutenant Marshall, one or the company 
officers" (R. 31) • . 

I

The accused elected to be sworn and testify. He stated that some time 

prior to January 24, 1944., he was directed to take his truck and go to the 

"6Jrd Medical" and pick up a load of supplies which included some alcohol 

arrl deliver them to the "Jrd, Air Freight", there to be placed on a plane. 

While at the air-strip, deceased arrl Corporal Thompson approached him and 

asked him if he had some alcohol. Replying in the affirmative, deceased 

said "Let•s get some of it11 • Accused replied that the alcohol had been 

checked and would again be checked when the plane arrived at its destination. 

The plane took on the supplies wit..~out checking the manifest. Later de

ceased admitted to accused that he had taken five gallons or alcohol from 

the truck and that night he told accused, "Well, nothing happened and we'll 


2. 
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split the proceeds." Deceased watered the five gallons of alcohol making 
ten gallons, five of which he told accused had been stolen. Two and one 
half gallons were sold by deceased for which accused received as bis part 
of the proceeds twelve and one half pounds (R. 35). About three days later 
deceased reported that 11it lf,he alcohol? was practically gone". On the 
night in question accused and deceased went to deceased's tent where they 
had several drinks. Accused asked deceased llHow about some money?" 

· Deceased replied, "Later on." Accused lay down on a cot and went to 
sleep and upon awakening some time later saw deceased in a card game and 
he "had a lot of money in front of him". He asked deceased for his 
money and also asked for the loan of a pound. Deceased offered to lend 
him a· half-pound, but accused said "Skip that". He then told deceased, 
"~, you've been pushing me around all week. Why do you keep pushing 
me around'?" Deceased replied 11You haven't be.en pushed around yet". 
Accused replied 11i'lha.t do ;rou mean by that?" Deceased made no reply. 
Accused went to his own tent, secured bis carbine which was loaded with 
twelve rounds of ammunition, returned to the tent where deceased was 
playing cards and called to him 11.Ra.nd, I will give you two minutes to 
come out". He testified, "**.*I thought maybe if I used a little 
force he will give me ray money" (R. 36). . 

11He didn't come out so I called him again. He came out 

with his hands in his pockets like this (indicating), one 

hand here (indicating) and the other one like this (indica

ting). He kept coming up to me and I said, 'Rand, wha.t do 

you think I am, a fool?' I said, 'Why don't you stop coming 

on?' He· stopped and I said, 'Rand why do you keep messing 

aroUncl with me?• I asked him if I could have some of rrry 

money and he said he had plenty of money in the saf~. I 

said, '71hy do you need to go to the safe when you have got 

plenty of money on you?• He said he would give me the 

money next morning; that I didn't need it then. Rand was 

coming towards me and I had.to step baok. 11 


Accused told deceased to "stay off me" and to 11Stop11 , at the same time he 
was "backing back", but deceased kept advancing with his hands in his pockets. 
Accused said: 

11 I was afraid of him if he got up on me he might hurt me. 

He had a couple of straight razors and a forty-five arxl when 

he kept coming up on me - they had taken one forty-five from 

him but he had another one and I didn't know what had become 

or that one and I thought he might have it with him". · 


Acc.used then shot decea~ed. He had :Do intention of injuring or killing 

deceased am stated: "If' he had given me rrry money that would have been all" 

(R•. 38-9), arxl he would not have killed him (R. 39). Accused admitted that, 


. 3. 
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he had the g_,un to use a little force in the event deceased refused to give 

him faccuseg/ his money, and stated that on two or three occasions he had 

heard deceased say he "would kill people" but that he knew of no instance 

where deceased had ever assaulted or killed anyone. At the time he fired 

the shots he did not see deceased with any weapon• 
.. 

".Murder is the Wlla.wful killing of a human being with 

malice af'orethought" (par. 148 ~' M.C.M.; 1928). 


It is undisputed, a.xrl the accused admits, that at the time and place alleged, 
he shot Alonzia L. Wright with a rifle. The evidence establishes that Wright 
died from the effect of the shooting.., The killing followed a demand by ac
cused that deceased pay him faccuseg/ an alleged debt arising out of an illegal. 
sale of goverlllllent alcohol. When accused first demanded this money in the 
tent where deceased was engaged in a card game, deceased replied that he was 
too "busy" and would discuss the matter with accused "tomorrow". To this 
reply accused stated that he was not going to be "pushed around any more", left 
the tent, went to his own tent, armed himself with a carbine loaded with twelve 
rounds of live ammunition, returned to the tent where deceased was playing 
cards, and called to him to come outside, giving him two iµinutes in which to 
comply. He admitted that he then shot deceased and that he continued to fire 
a~er deceased had fallen to the ground and had crawled behind a garbage can, 
and ceased only when all his ammunition had been exhausted. The calm and 
collected manner of .accused immediately after the shooting was evidence before 
the court as to his state of mind and his statements that he secured the rifle 
"to use a little force", and his admission that had deceased pa.id him the money 
which he owed him he would not have shot him, fully warranted the court in 

· finding that accused's actions were premeditated and deliberate. 

'Malice is presumed in law when a deadly weapo~ is used (par. 112 ~' M.C.M., 
1928) and is likely to cause death or serious bodily injury (Wharton's Crim. 
Law, 11th.Ed., sec. 850). It follows that where such a weapon is so used 
and does cause .death the law presumes malice from such act. Such actions 
upon the pa.rt of accused clearly constitute murder in violation of Article of 
War 92, and fUJ.ly warranted the court in finding tlfat the homicide was com
mitted. by accused with malice aforethought, willfully, deliberately, feloni
ously, unlawfully and with premeditation, as alleged. 

His attempt to interp0se the element of self-defense is utterly inconsistent 
with his conduct before and at the time of the shooting. He admitted that when 
deceased emerged from the tent he saw no weapon in his hands but attempted to 
excuse the homicide on the ground that he had previously heard deceased say that 
he "would kill people" and that he knew that deceased possessed two straight 
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razors and· a pistol. He further stated that at that time deceased had 
his banqs in ~s pockets and that he refused to stop when told 80 to do. 
He claimed that when deceased continued to advance toward hia~ he 1J&8 
11bacldng back•. His turther statement that deceasedwaa.ad'ranoillg. 
toward him when shot is negatived b;y a witness.who testified that d~ 
ceased was stand'Jng still at that time. As stated~ pUagr&ph 148 .1 
or the Manual for Courts-Jrartiala . 

·"* * * To excuse· a· ldlling on the grown or self'-de:f'ense 

upon a sudden 8.rtre:y the ldlling must have been believed 

on reasonable grounds b;y the person doing the killing to 

be necessary ~ save his ille or the lives of those whom 

he was then bOuDi to protect or to prevent great bo~ 

harm to himself or them. The danger must· be believed on 

reasonable grounds to be imminent, and no necessity will 

exist until the person, 1:f' not in his own house, has re-. 

treated as far as he safely can. To avail himselt: ot 

the right or self'-def ense the person doing the killing 

must not have been the aggressor and intentionally pro

. voked the difficulty; * * *·• 

It is fundamental that a person can not b;y words, threats, or otherwise, 
create an emergency and then justify the ldlling of the person whom. he 
assails upon the grounds that he acted in self-defense. In this con
nection it has been aptly stated: 

•I:f' the defendant in aey- way challenged the tight, ar.d 
went to 1t armed, he cannot afterward maintain that in 
taking his assailant's life he acted in self'-derense. 
'A man has not,• * * * 'the right to provoke a qt1B.rrel
and take advantage of it, and then justify the homicide. 1 

Self-defense may be resorted to in order to repel force, 
but not to inflict vengeance.** *'There is certainly 
z:io law to justify the proposition that a man ma;y be the 
assailant and bring on an .attack, and then claim exemption 
from the consequenoe of kllllng his adversary on the growri 
·of 	self-defense. l'lhile a man may act solely on appear
ances, and is not bound to wait until a blow is received, 

yet he cannot be.the aggressor and then shield himself on 

the assumption that he was defaming himself'.' * * *·" 

(Wharton's Criminal Law, Vol. I, p. 828). 

•Self-defense is the resistance of force or seriously 
threatened force, either actually pending or reasonably 

apparent, b;y force, sufficient to repel the actual or 
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apparent danger~ an:l no more.• ('Wharton's Crjm1na.J 

Evidence, p. 438). . 


The court refused to accept accused's version or the killing and 
the evidence warrants the court in finding acctlsed guilty as charged. 

, 5. The charge sheet shows the accused as 26 years 9 months of' 
age and that he was imucted into the military s~rvice at Portsmouth,
Va. . . . 

6. The court was legally constituted and had jurisdiction or 

the person am offense involved. No evidence injuriously affecting 


·the substantial rights or the accused was admitted in court during 
the trial. The Board of Review holds the record or trial legally 
sufficient tO support the findings ·and the sentence. The penalty 
iapos~ is authorized on conviction in violation of' Article or War 92• 

.4~~ , Judge .Advocate. 
Lieute COlOiiei, J.A.G.D. 
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ARJ:Y SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
.Melbourne, Victoria, 

Australia. 

Boa.rd oi' Review 22 August, 1944. 
CK A-1308 

I 
UNITED STATES Trial by' G.C.M., convened at 

Base Section Three, A.P.O. 
v. 923, 9 February, 1944. Dis

honorable discharge, total 
Private EARL G. J~ forfeitures, conf'inem:1nt hard 
(6949315), (Casual) Compaey ll, labor tor lite. United States 
17th Replactment Battalion, ) Penitentiary, McNeil Island,. 
A.P.O. 7ll ) Washington. 

HOLDING by the BOARD OF REVIEW 

' BA.ROON, STAGG, ROBERTS, and MURPHY, 


Judge Advocates. 


1. The record ot trial in the case ot the moldier named above has been 
ax:am.ined by' the Board ot Review. ~ ' 

2. The accused was tried upon the following charges and specifications: 

CHARGE: Violation of the 92nd Article ot War. 

Specification: In that Private Earl G. Jones, (Cas) Company 

ll, 17th ReplacE1D.ent Battalion, did, at a town near APO 

711, on or about 26 NovE111ber, 1943, forcibly and felon

iously, against her will, have carnal kncwled.ge of Sheila 

McGahan, a female· person. 


CHARGE IIt Violation of the 93rd Article o.r War. 

Specificatioiu In that Private Earl G. Jones, (Cas) Company 

M, 17th Replacsnent Battalion, did, at a town near APO 

7111 on or about 26 NovEJI1.ber, 1943, comnit the crime of 

sod~ by feloniously and against the order of xiature 
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having carnal connection per anum. with Sheila 
McGahan,, a female person. 
. . 

He pleaded not guilty to a.nd •as .found gui+ty of botn charges and the spec
ifications thereunder. He was sentenced to dishonorable discharge,, total .for
feitures,, and cont'inenent at hard labor for llf~. The reviewing authority 
approved the sentEE.ce and designated the United"St_ates Penitentiary,, McNeil 
Island, Washington, as the place of confinement. Pursuant to Article of War 
5~, the record o.f trial •as .forwarded to the Board ot Review, Branen Office 
ot The Judge Advocate General, Melbourne, Victoria, Australia. 

,3. The evidence for the prosecution is that at about 9:45 P.M., on 26 

November, 194.3, Sheila liaureen llcGahan, a trained nurse 25 years o.f age, who 

resided at Ipswich Road., Ox:ley, Queensland (R.4,,5), had arrived at Oxley 

Station,, Queensland frOlll Brisbane and •as n.l.king toward her home which was 

about one .mile t111a;r. After leaving the station, she was accosted by the 

accused whom she later identified (R.4). Ai'ter engaging her in conversation 

it a:i:pears that they walked a.long together until they reached a bridge. After 

they had gone a .few steps over the bridge accused grabbed her tram behind, 

pinned her right arm behind her back and forced her to the ground at the side 

o.f the road (R.5). She started to call out and the accused told her to shut 

up. He put his hand OTer her mouth and .frightened her terribly. He put his 

hands around her throat and told her he would choke her to death it she did not 

shut up (R.6). 


• 
She again started to screcm and he put his bel. t around her neck s apng 

111 That ie 'What I'll do it ;you don't shut up'" (R.6). She pJ..eaded with him and · 
hit him with her umbrella 1'hich he took away from Iler. He took off her bloomers, 
tore ott her corset and pulled her stockings down her legs. After· pinning her 
to the ground he took off bis jacket and proceeded to have sexual intercourse 
w;i.th her (R.6). She testified he •asn1t very successful as he "* * * sort o! 
couldn't eatiet,y himself. I wouldn't separate u.v legs !or him and he was very 
angry and he partly inserted himself within,, he couldn't do an7 good at that 

· t.iine. I remember, I think, same remark about something being in the wa;r and 
he removed something, I presume a rubber sheath. Then he tried again am didn't 
receive aeything. I was wearing a belt and pad at that stage and I told him 
that. * * * he couldn't ina_ert; his penia enough. :It kept coming out. He couldn't 
achieve bis object. You see, it just kept coming out. * * * Then he tried the 
other wq. He tried to insert his penis in Ir1T rectum and •as auccesstul, and 
he put me over, he pushed my- .face into the ground,and tried to insert it that 
w~. He made several attempts, which was vezy pa.:1.ntul to me and I cried out 
am he told me it would onl1 hurt a minute. Eventually he succeeded and I knOW 
he satietied himself. He immediateJ.r got up aD:i put his clothes on. I jumped 
up and just grabbed u.v clothes and put them. in the. pocket ot my coat• I was 

. too amious to get aq from him. * * *" (R.6) •. 

!bait that time ahe noticed a true.le coming dCMn the road &rd accused 
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hailed it. · As she reached the road the truck had stopped and she heard the 
accused tall :the driver to go ahead. He then caught up with her just at 
the top or a hill under a street light and co:a!;inued to tollow her and in
f'ormed her that he was not satisfied. She pleaded with him to desist and as 
they approached a small house off' the road she pretended it was ner home am 
said, ••I am caming now, mother"'• '!he neXt action or the accused was to push 
her demi a broken embankment an,Lshe noticed she had fallen near a barbed wire 
fence under which he proceeded to drag her. By this time she was exhausted and 
told him she was Bick and he slapped her race and said, "'Don't do that'"• She 

,told him that she had syphilis and gonorrhea and he said he dLdn1t care and. 
tried to insert his penis again. He did not succeed and pulled her over on 
top or him. (R.7). About -this time she observed a girl coming dam the road on 
a bicycle and she called out to her but the girl didn't p~ aI\Y' attention to 
her cries. Accused said~ "'We will do the dog trick'~ and proceeded as before 
(.R.7). She then saw two people coming down the road .but he did not notice 
them. She did not remember whether he inserted his penis on the occasion of 
the second at.tack but "* * *it he did it was not any distance~. When some 
people approached she called out to them and told them who she was. He immed
iately" jumped up and she rolled out from under the wire and some of the l::oys 
or the neighl::orhood came toward her and wanted to know what was wrong. She 
told them what had happened (R.8). She was taken ·home and the police were 
notified of' the attack. 

Arter the !irst attack, she took oft her stockings, rolled them up to
gether with her corset and put them in the pocket or her coat, as "I didn't 
want to take the time to stq there and put them. on again." (R.12). The secorxl 
time she was attacked her corset and other things were in the pocket ot her 
coat. She had her sanitarr pad when she got home, but she did not know whether 
she found it in her handbag or picked it up or whether it was picked up by 
saneone else (.R.12). The accused removed the belt and the pad came with it. 
He put on a sheath. (prophylactic) the tirst time and she observed him pull one 
oft after the second act of intercourse (R.l.2). There was mud whex-e they l~ 
dur.!..ng the first attack and when she got-home. she was muddy fraa her feet ,to 
above her knees. In a sworn statement dated December 2, 1943, lliss lLcGa.han, 
among other things, stated: 

•He put his private inside "my prlvate and then he pulled 
aw~ and 1q dar/n on his back and he pulled me on top of him. 
He then put his pr.Lvate in 'f11l' private that wq. I preten
ded I was goin& ·to taint. I said "I'm sick, I m. going to 
taint". He caught m.e by the hair on .the back of the head 
and pulled rq head back. He slapped me verr hard with his 
hand on the left side ot the !ace and then on the right side 
of the race. He said "Wake up, wake up". He h~ me and I 
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could see that there was no use pretending to faint. 
Just then I saw sanebody coming up the road on a bi 
cycle. I saw that it was a girl. It was a!ter I 
screamed out that I saw that. By that time the soldier 
had turned m.e over on my face, and when I screamed out 
he said "Don•t do that", and he caught hold ot m.e b,y 
the throat. .The girl on the bicycle did not stop. 

I noticed then that the soldier took of! another 
rubber sheat from his private and he· said "We'll go 
up the dirt road", and he then placed his private in
side my back passage. I could see someb~ coming up 
the road from the bridge, two men or two boys. When 
they got close b,y on the roadway I called out "Help 
me," or some words like that, He then remained on top 
ot me. I called out a second and third time 1 krunriJ::lg 
that the;y could not help hearing me. I' was not so 
afraid then to call, becanse I knew assistance was at 
hand. The boys stopped and I. recognized thEl!I. as the two ' 
Ottaway boys, who live next door to me. The soldier 
then jumped up. I rolled out from. under the fence and I 
ran over to the two boys. * * *"• (Def. Eic•. l). . 

Miss McGahan was examined at about half past two or three o'clock on 
the day tollOld11g the attack (R.S). '!he doctor testified that he found 
scratches on her face, abdomen, right wrist, and reddening and congestion ot 
the privates and reddening and discharge near the anus and that the condition 
of the anus was strongl7 suggestive of having been caused b;y a male penis 
(R.15). The discharge he thought to be semen (R.17). He stated that it is 
more difficult to penetrate the anus than the vagina which is due to the sphinc
ter muscle; that penetration of the anus is difficult since it does not relax 
except in empt~the bowels, and in the case of sexual perverts (R.18). 

A state bacteriologist examined a smear trom the vagina of Miss Mc
Gahan and it did not show anything (R.30). He likewise exam::lned a smear pur
porting to cm.e from. the anus of the victim which showed spermatozoa (R.31)• 
He examined the other prosecution exhibits and the only garment that ehOW'ed 
spermatozoa was a blue slip (R.31132). He found human.blood on a stocking and 
small blood spots were found on other exhibits which he removed b;y taking a 
portion of the cloth (R.311 32). 

On the night ot 26 Novanber, 1943, Harry H. Ottawq and a companion 
were walking up the- road an::l heard someone call out. "'Help'"• They stopped, 
looked around and could not see ~one. They heard. 1om.eone .running toward 
than a?Xl it was lliss McGallari. She said, '"It is dreadhl. A man f ollOW'ed me 
down the road and just as I got to the corner, he puriled me ott the road and 
attacked me. I got aq from. him. and ran up the atrHt•and he grabbed me 
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and pulled me h~re under the fence. 1 " (R.191 20). 

· At about 10:00 P.M., on t.he night of' the alleged attack, Sarah 
Martha Edna Griffith had heard someone calling out and had &one out on 
the verandah of her home and was looking toward the bridge {R.251 26). She 
first saw scmeone coming over the bridge and then a second person crossed it and 
she said that "* * *I saw his hand touch her hand, and I saw them go around 
towards the bridge, and from that time on I couldn't see no moreJ'. Thereafter 
she heard a woman scream (R.26). She didn't go down to the bridge because she 
had four children to look.out for and said .that at "* * *different times through
out nights I have heard screams, and I can't go out all the time.• She didn't 
cal.l aeyone. and didn't know- whether accused grabbed llis s McGahan but she S8JI' 

two people close together and they seemed to.stagger around the bridge (R.25, 
26,Z"l). It was a dark night and the evidence indicates that this house was 
about 140 yards f'rcim the bridge (R.27). 

John Rewan Lewis saw Miss McGahan shortly a.t'ter the attacks and ehe 
asked him to get her bag at which time she appeared to be frightened. He asked 
if she wanted the police. She said; "'You're right. I do. 1 " (R.28). The 
accused was looking for his watch and.he helped him look for it. Thereafter, 
the accused started walking toward the road lea.din~ to Corinda. Miss McGahan 
was very frightened and was shaking all over (R.29). · 

Detective Constable Norman w. Bauer, of the CIB of Queensland, testified 
that· about 6130 A.Jl., on Zl November, 1943, .Sheila .McGahan, pursuant to a con
versation with him about the occurrence on the previous night showed him spots 
on the Station Road, Oxley, whi'ch might have been caused by the toes of boots 
or shoes. He found that the grass was disturbed and pressed down as if' some
thing had been lying or rolling on it. The grass was wirey and shared signs of 
having been crushed but whether it would stain he could not say (R.34,35). 
The areas described as where the first attack occurred were damp and the second 
place near a fence was wet. 

Detective Sergeant Francis Eric Bischof1 CIB, testified that in ~ 
ining the accused ~ connection With the alleged att~ck he stated, "'Hell, I 
never thought I went that far. She certainly str1Jggled. I suppose as much as 
an:r girl would do under the circumstances 1"· In reference to the statement o! 
Mrs. Gi:'if'fith that. she heard screams on the night in question, accused stated 
in the presence or other investigating officers, "'She certainly screamed but I 
didn't think she hollered that much', or words to-that effect" (R.51). 

4. Private Earl George Jones, .the accused, after being advis~d of' his 
rights was swom and testified substantial.ly as i'ollowst 

He stated that he was stationed at Ascot with the 17th Replacement 
Battal.ion. On the night of' November 26, he was in the Non-Commissioned Officer' a 
Club in Oxley. He met Sheila :McGahan on the evening of that day as she came 01'1' 
the platform of the train station in Oxley. He ·spoke to her and walked down 
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the road talking with her until they reached a bridge. "Between them" 
they decided to go over arrl sit in the grass (R.44,45). .He took off bis 
field jacket and laid it on the ground for them to sit on. He star~ed play
ing ara.tnd ani pleyed around with her legs and kissed her several times and 
she ki.saed him. She laid back on the field jacket and he started to feel 
her legs and upper legs under her clothes. "She then, I think, I got out a 
rubber, and kneeling on my knees I put the rubber on. Then I started taking 
her pants ort. She decided t11at she would take the;( off for fear I would 
tear them. She had. taken her pants off plus her girdle, or whatever it is.
* * * when I got on top of her and tried to have interccurse I could not get 
it in. So she took hold of it ani put it in. After she put it in, we had 
intercourse that way, and decided it was, the ground was pretty cool to be 
la.ring on the groun::l like that •. So I talked to her and she didn't-she turned 
over on her stomach and got up on her knees. That is whenever she said I was 
going to do it 'dog fashion•. So then she took, put it in again and I finished 
there. We went over, we decided to move for fear oomeone would see us up there, 
We went across the road. She was afraid somebody might see us then. So then 
we moved over to the last spot, where we went through the barbed wire fence, 
I picked up the barbed wire fence and she c_rmrled under." 

In response to a question as to who selected the spot, the accused tea
. tifiedt "I and her. After we got through the fence, she laid down on the grass 

and started, I put on another rubber and we had intercourse there. * * *So 
then we started, so then she turmd' over, she didn't like lying on the cold 
ground, so I rolled OV'er and she got on top of me. We had intercourse then that 
way." To a question as to what happened then the witness answered: "Then these 
boys, she had not screamed all the time so far. Then these boys cane along, 
am evidently they saw where we were lying oft the road there. When she saw 
the boys she started screaming, so when me started screaming I jumped up. She 
was la;ying on top of me at the time. By the time she was screaming and had 
jumped up, these boys had already got into the fence. It was only just a short 
distance fran the fence out to the outside, and whenever these boys saw us, 
why she got out through the fence and started screaming, and ran out to the 
boys on the road; and the lad, Lewis, I believe it is, the large fellow, he 
was the last. one there. So I had lost a chain which I have, my keys on, a 
watch chain, one of the type of links, so we started hunting for this chain 
there. He started ·helping me hunting so I s:ouldn1t find it, and I forgot all 
about it. I left and came baclc up the road and smr evtrything was over and 
there was no use in 'IIV staying so I walked back down tl\e road. * * *" (R.45,
46). The accused then returned to Ascot, In response to a question.as to 
whether he inserted his penis into the rectum of Miss McGahan the accused 
answ~red., "No, sir, not that I knew of. It was unintentional_ on zq part if · 
it did Enter, and it was through her J:e,rt if 1 t was. It was something I never 
thought of." (R.46). The accused denied using aey force and insisted that 
three acts of intercourse were perfonned with the consent of Miss McGahan 
(R.45,47,48,49i50). 

' . 
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5. 	 Accusefj is· first charged. with havi.rig committed rape. 

•Rape is the unlawful carnal knowledge of a woman b;r force 
and without her consent. · 

Any penetration, naurever slignt, of a wcman•s genitals is 
sufficient carnal kna.'1edge 1 whether emission occurs or , 
not.n (par. 148~, p~ 165, .Y. c. Y., 1928) · . 

'?he accused admits having had sexual intercoo.rse with Sheila M;Gahan 
at the times and places alleged in the specification. He denied that ei. ther 
of the acts of intercourse were accomplished b;r force and insisted that she 
acquiescedcr consented thereto. He admits; however, tnat 11she struggled* 
**As much as any girl w~d do under the circumstances• •. He claimed that she 
screamed only when she saw others approaching them. He stated, "Hell, I never 
thought I went that tar•. Miss McGahan denies that she consented to ati::{. ot the 
acts of intercwrse and asserts that they were accomplished bT .force on the pa.rt 
of the accused. The resllt~ce ·she c1aims to have exerted in an e.ftort to pre
vent accused accomplishing his purpose as nil as her alleged fear of being 
choked if she called for help, coupled with ber physical coniition at the ti.m8 
and the subsequmt medical testimoey-1 constitute evidence which is sufficient 
to establish the commission ·of the crime of rape. 

"Whether or not the woman exercised all 'the resistance 
within her parer under the circumstances, and whether 

. her resistance ceased because it was useless and dan
gerous or because she ultimatel;r consented is a 9aestion 
!or the jury /J.n this instance, the· court-martiay to · 
decide" (MY:!! v. United States, 164, U.S. 2101 212; . 
and see Turner v. Pope, .3.3 lti.ch. 36.3.; CM A-5641 Fischer; 
CM·A-866, Mendoza;,CM A-996, 'Patterson; CM A-1179, 
Johnson; CM A-11921 Se,ymour !l .2!)• 

The 	accused is al.so charged with the cri.llB o! sodom;r which consists ot 

"* * * sexual connection with ~ bra.ta animal, or in 
sexual connection, by rectum. or by mouth, b;y a man with 
a human being. Penetration alone is sufficient and both 
parties may be liable as pri.ricipals. 11 (par. 1491£, ll. C. u., 1928) 

The positive testim:>ey ot !Ii.as llcGa.han that intercourse per anum took 
place has certain corroboration in the testimoey ot a phyaician as to her 
pey-sical. condition ahortJ.;r atter the alleged attacks and is su!ticienl; to jue- · 
tify the finding that the accused camnitted the crime ot aodOlllY'• The accused 
does not spec:l..!ic&lly deey that he penetrated the rectum of Sheila McGahan but 
claims that if it did happen it was Without nis knoll'ledge and intent and was 
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done by the acts of the victim. 

The testii:noey given by the accused and the victim as to whether sodOJey" 
was canmitted is conflicting. It. is also con.Oicting· as to whether rape was 
committed ani particularly as to whether the victim consmted to aey of the 
acts of intercrurse, the resistance she 'Claimed to have offered and the degree 
t~reot. These disputed issues were for the court to determine. The court 
in whose province it is to weigh the evidmce, ju:lge the credibility of the wit
nesses and determine controverted facts, resolved the' issues against the accused• . 

6. As already indicated, the findings of the court that rape and sodom;r · 
were canmitted are fully supported by the evidence.· The sentence of life 
iJllprisonment is authorized under .Article o! War 92 upon a conviction of 
rape and confinement in a penitentiary therefor is authorized by Article of 
War l+2 and by Sections 457 an::l. 567, Title 18, United States Code Annotated. 

. . ~ 

7. For the reasons stated above, the Board of Review holds the record of 
trial legally suf!icient to support the .findings and the sentence. 

~~~ 
~~....,,.-..,,.....~~--'-----"Judge Advocate. 
Colonel, J.A.G.D. 

~(A_b~s_en_t)...,_~__....,,._..,.....____, Judge Advocate. 
Lieutenant Colonel, J.A.G.D. 

.. 
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.tRMY SERVICE FORCES 

In the Branch Office of The Judge J.dvoca.te General 
Melbourne, Victoria, 

Australia. 

Board ot RevleW' 

CJ( A-1323 27 July. 1944. 


·u H I T E D STATES ) 
) 

Trial by G.C.M•• convened at Head) 
quarters, Base D. A.P.O. 929,) 
26 April, 1944·) 
Diemiasal.Second Lieutenant JOSHUA B. ) 


HlYDEN' (01633945). Signal Corps.) 

Headquarters, Base D. US.A.SOS. ) 

APO 929. ) 


HOLDlllG by the BOARD OF REV,IEW' 
BARRON• ST.A.GG, ROm21'S and lltraPHI 

Judge Advocates. 

1. ftle record ot trial in the case ot the officer named above baa been 
exami"!_ed by the Board of Review. 

2. '?he accused •s tried upon the foll01d.ng charge and speoiticatioru 

CHA.RGEa Violation ot the 93rd Article ot Wa.r. 

Speoiticationa In tba.t Seccud Lieute:na.nt· Joshua B. Hayden, 

Signal Corp•. Headquarters. Base D, USA.SOO, did, at 

APO 713. cm or about 16 !lonm.ber, 1943, feloniously 

take. 1teal. a.ud carry a•y one camer .. ot the value of 

over t50.oo. the property ot First Lieu.tenant Edwa.rd 

Camire. Signal Corps, Headquarters. Intermediate 


· Section. USA.SOS. 

He pleaded not guilty to. and •• tound guilty of the speoitica.tion and the 
charge. He 11&1 sentenced to be dismiued the 1erTice. The renewing authority 
&pprared, and the oolli'irming authority confi:nned the aentenoe. Pursuant to 
J.rticle ot War 5ot. the record ot trial was tor-.rded to the Boe.rd ot Review, 
Branch Office ot The Judge Advocate General. Melbourne, Victoria, Australia. 

3. The competent erldenoe tor the proeeoution shows that on the 19th day 
ot WOTember, 1943, First Lieutenant Ecb11ard Camire and the accused were °'n 
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temporary duty lfith the Seccnd Air Task: Force at A.P.o. 713, Unit 1, Nadzab, 
New Guinea (R.5). 

Shortly after break.fast on the ~1' in question, Lieutenaat ca.mire, liho 
•• departing by plane for Lae that day, met accused and requested that he 
f.&ceu.ef/ put his [Cw.re•iJ barracks bag on hia cot, 1tating to hi.a tha:t; it 
ba.d been left on the ground and that in the ennt ot rain it 110uld get wet. 
Aooueed 1tated to Lieutenant Camire that he would comply with the requeet (R.5). 
'rhe follold.ng day- Lieute:mmt Camire returned to B'adzab about 4100 P.K. Upon 
going to hia quarter1 he noticed accused' 1 cui.era., which •s &~out one-third 
the she of his own, in a leather case sitting beside hie ffeeutenant Cud.re•i/ 
b&rra.ck1 bag (R.6, 9). · His own cam.era. in a leather case ha.d been left in 
the center of his ba.rra.olcs bag Wi.ich had been securely tied (R.6). Upon 
examination he found his camera. case near the top of the ba.rra.clca bag with the 
camera miuing (R.8). Aeeuaed left Had.lab for Guaap the same da"f that 
Lieutenant Camire ftllt to Lae. Sneral days after Lieutenant Camire returned 
to Badsab he received a radio from accused requesting that he aend him 1cme 
~temia.e materials and "also requesting tba.t I 1end him by aatehand his camera 
1.bich he had left behind" (R.9). Thia request •• sub1equently repeated by 
telephone, and alao by a.note (R.10). Sever&l daya later accu1ed returned to 
Nadza.b. Upon meeting him Lieute:m.nt Ca.mire asked 11Did you by &rr.f cha.nee take 
m:::J' camera with you -.hen ycu went to Guaapt• Accused replied, •Hell, no\ 
What the hell 110uld I take yair camera fort I don't han &ny til• tar it."· 
(R.10). At that time Lieutenant Coco •s present (R.10). LieutenaAta AbJ:J.er 
'.?. Hearn and George )(. Jenk:ine arrived shortly thereafter (R.10). Subaequctl7 
a disouasion relative to the loss of the camera developed. during which accu1ecl 
aaid, •say, Camire, do you know llho I thiDk took 7wr camerat * * * I think 
the Australians took it.• Lieutenant Hearn aaid, "No Auatraliana ever go ta 
the otficer1 te:a.t area.•_ J.ccueed then 1&icl, •'fhe_hell they don't. I 1aw 
1ome the other d&y trying to bU1 cigarettes.• . Th&t evenil2g accused aake4 
Lieutezant Camire •several timea" to go to the acvie1 with him but he declined. 
(R.11). .lccuHd then went to tbe mo'rl.ee. While aocu1ed •• at the 1a0Tiea 
LieuteDUlta Camire and Jel!k:ins aea.rchecl hie m:uaette bag end found tile c•era ila 
quHtion wrapped in clirty clothing (R.12) • The camera •• lett in the .,...tte 
bag and the matter reported to Captain Nalder, .l-1, 2nd ilr 'lask: Force, 'Ibo 
went to the theatre and called accuaed over the sound 111t•. He returned. 
with acoused to where hie auaette bag 11&1 located near hi1 jungle hamzaook 
(R.12, 20). Present at thi1 time were Captain Balder, Lieutenants Camire, 
Hearn, Jenkins and Cooo. Upon approaching the jtm.gle hammock aocuaed aa14 
•Ch, I know llhat ;you're looking tor. You a.re looking tor Lielltenant Camire'• 
cam.era.• (R.19). Ca.pt&in li&lder then told him. to open hi1 'be.g and he "reach
ed richt i:a. hi1 musette bag and took out a7 camera and some film" (R.12, 19), 
at the 1ame tiae 1tating, •:aere' 1 7air caaera,, Uld here are 1aae .tu.a tor it.• 
Lieutenant caaire f\u-ther teatitieda 

•eaptain Balder took the film and the oa.mera tr01A LieuWD&nt 
Ra7den and told him that a.D)"thillg he might aa7 llight be med 
again11; him. &nd askecl him if he ld.ahed to make a 1tateen't 
a1 to llhy that camera happened to be found in the baggage. 

2. 
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Lieutenant Hayden, said, 'Yes, it was all a mista.ke. I 'WELS 

going to give it back to him tomorrow morning. 1 • (R.12). 


The camera in question ha.d been purchased by Lieutenant 'camire for fifty pounds 
(R.16). Lieutenant Hearn testified that he ha.d secured a camera like the 
one in question and ha.d paid $150 for it and the case (R.21). 

Lieutenants Coco, Hearn and Jenkins testified, in substance, the same as 
did Lieutenant Camire as to the cai:rversation with accused regarding the 
camera in question and &bout finding it in accused's musette bag (R.17, 23). 
The depqsition of Capta.in Ma.xwell A. Darof.t', s.c., 'ft.S introduced and accepted 
in e'fidenoe (Proa. Ex. "E"). He confirmed the receipt of the messages frco 
accused a.nd further testified that upon accused's return to Nadzab, accused 
came to his office inquiring of him if he knew •why he h&d been restricted to 
the area". Captain Daroff told him that he had been hearing •about something 
stolen i:· * * •. He IJ.ccuseg said When he 'W9nt to .lPO 713, Unit 2, 
f!adza'iJ he took Lieutenant Cam.ire's camera along to take some pictures. When 
he ca.me back he said that it had been reported stolen. He said, "Since there 
were otMr officers around, I thought it would be embarrassing to sa.y I haq it, 
so I said I didn't have it, and I fully intended to look up Lt. Camire later 
in the evening and return it to him" (Pros. Ex. "E"). 

The accused elected to be sworn and testify. 

He testified that shortly after his first arrival at Nadza.b he ha.d a 
conversation with Lieutenant Camire a.bout cameras. Lieutena:cr:t Camire stated 
tha.t he ha.d a movie camera. He [_&ccuseg wu a radio photographer and -.s 
interested "in all types of cameras" but h&d never seen one like it before as 
his wa:-k was "still 110rk" (R.28). .When complying with Lieutenant Camire' s 
r6quest to place his barracks bag on a cot, he noticed the camera case in the 
barracks bag which "•s opened and not closed in 8.Il.Yll8-Y" (R.27). Having 
about twenty-five minutes before his plane was to leave fer Gusap, he took the 
cam.era from the case and was looking it over when someone "hollered outside. 
the taxi -.s leaving for the air strip" (R.27). He called to the taxi to 
"hold up" and stated: · 

"I returned to the tent and actually I don't remember what 
happened. I remeiabered closing his camera case a.nd picking 
up the clothes oft the ground and throwing them on top ot 
the bag and grabbing my musette bag. hammock and -ay tin 
helmet and a carbine rifle that I had there and going out 

, the door and right to the taxi and getting in it and going 
11oft. * * * (R.28). 

On the •y to the air stripJ 

"I met Lieutenant Ca.mire and he 1111.s stringing wire across 
the road. I stopped and told him that I thought he was 
going to Lae. He said he had changed his mind and wa.sn't 
going to lea.Te until the next da.y. .A.t that time I had no 
knowledge that I ha.d his camera. and had left mine back in 
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' 
hie tent. * * ~-I worked through tl:iat day and all 

through the next day until late in tb8•: nening. and I 


1
noticed tbat pa.rtioula.r evening a Tery,1pretty 1Ull8et 
and I decided to go back to my tm t aiid get my camera 
and ta.Jee aaae pictur••. When I opened my musette 
bag - I always carry 'Ilf1 o&ml9ra just like that in the 
m.usetw bag inside w.i. th the :musette bag slung on Jq 
shoulder.- Wien I opened up the musette b&g I found out 
then I had hi• camera and didn't ha.Te mine." (R.28). 

Knowing Lieu.tenant Ca.mire waa at Lae, h• sent a message to Captain Darotf' to 
tor-.rd hi• /&ccused'i/ camera to him {R.23). Rearing nothing tram his 
first request he repeated it the .following day. He did not mention aey-thing 
about Lieutenant Camire' a camera because 

"I figured it •• a tespass against Ueutenant Camire even 
though I had taken itunintentionally. and it was a matter 
b•tween Lieutenant Camire and m.yselt. It I could have 
got in touch with Lieutenant Camire direotlr I would han 
told him but as it•• I could not." {R.29). 

Subsoquently he succeeded in getting Lieutenant Camire on the telephone and 
talked to hi.a relatin. to sending supplies. He asked him.. - "* * *'Are 
you 1ending :me my camera?' and he said 'Yes'. Then Lieutenall:\; Camire said 
bef'ore I could aay another 110rd, 'Hayden, put the Signal Officer there on the 
phone, * * * '" (R.29). Sh<rtly before his return to Nadzab he met a 
soldier llho had eome i'il.Ju 'Which looked lib they would fit Ueutena.nt Ca.mire' 1 

camera and he asked him tor th.em to "take b&ek: to 'the friend whose camera I 
ha.d•. Re never used the camera in question while it was in hil pos1easion 
{R.30) • Upon hie return. to Hadzab he immediately reported in and •is driven 
to the new officer•' C&J!IP area mere he met Lieutenant Camire 'Who introduced 
him to Lieutenant Coco. Re testitiedi 

• * * * I •• sure Lieutenant Camire hadn't miased hi• 
camera. I had hoped I could put it in hi1 barracks bag 
and enrything would have been forgotten. I know it wa.1 
a trHy&H cm his property - 1t •• such a blunder on w:r 
pa.rt, tu:ing it by llistake. But the first thing he ask
ed ae, 'Hayden. did you take my camera 'When. yru went to 
Guu.p?' Sir• I don't know lllhy - it juat mocked the wiad 
out of' rq eaila as I had hoped he hadn't JU.seed it,, and 
well. ther• ..as Lieutenant Coco 'there,, and he had aocuaed 
me of' taking his camera, and I don't know why but I told 
him. I didn't talc• hie camera.. A little whil• later 
these other af't1oer1 came in, Lieutenant B:ea.rn. Lieutenant 
Jenkin•,, and 'they started talking about the caera, and 
th•n I told the other lie about the Australians - I don't 
know wh;r I did - I had clone nothhg wro~ but I g••H 1t 

, was just a case of' that yru tell one lie and then you haT• 
to tell another one to cour it up• ot course• this 'R.S 

4. 
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toolhh or ••• but c•rtainly it was not beca.uae I had 1. 

guilty co.nscienc•. I had no intentions whatsoever ot 
keeping that camera. ·I realised then that I couldn't 
return the camera to his barracks bag as it would make 
:matters only worse. The rest ot the afternoon I tried 
to get hold ot Lieutenant Camir• alone but all of th• 
t•llowa were Tith him during the time and after the accusa
tion •s made I was stunned a.nd realized the position it 
put :m.e in 1.moDg thue stra.uge officers - they didn't kn01r 
me - and I tried to get Lieutenant Camire alone to t•ll 
hia 'What actu&lly had happened and give him his caa.ra 
back. He is a friend ot mine a.nd I tel t sure that his 
HDH ot fair play and good judgment would conTince hi.a ot 
actually what happened.• (R.30. 31). 

The remainder of his testimony of going to the aoviH and the tindi~ o! the 
cam.era in his J11Usette bag was substa.ntially the same 1.1 •s ~atified to by 
the witnesaes for the prosecution (R.31. 32). On oroas-ex.amination. accused 
testified that he found it •contusing" when he reached Guaap and disoo'Hred . 
tbat he had Lieutenant c.mir•' s camera inete&d. at his oe (R.33). Iormally 
he carried his camera in a "case" in. his musette bag. When he talked with 
Lieutenant Camire OYer the phone he realised that he LLteutenant Ca.miri/ 
might be worried about his camera but he was trying to get the auppliH and 
be.tore he cculd •say another thing" Lieutenant Camire aak:ed that the Signal 
Off'ic.r be put on the phone (R.34J. .la Lieutenant Camire haem• t aentioneci 
it [Over the phoniJ 11 I thought I Jlight be able to put it back in his barraoke 
bag without his noticing it•• gone * * * I know it would ban made hi.a 
sore it I had taken the camera and ...alk:ed oft 1lith it• (R.34). 

-4. 	 "Larceny ii the ta1ciug and oarr;ring away-. b;r trHpa11. 

of personal property 11hich th• treapaaaer knon to belong 

either genera.lq or speoiall7 to another, with intent to 

depriTe auch owier permanently ot hia property therein. 

(Clark.)• (par. 149.G.• p.171, K.C.Y., 1928). 


There b undisputed eTidence that at the time and place alleged 
aocuaed wrongtully took and ca.rried a•y the camera. designated in the specifica
tion. 'fhe value therein alleged waa not slJf'ficiently prOYen but such value 
•• not the gravamen of the ottenae and a.a the oourt had b•tore it the camera 
in question 1t •• privileged to determine that it •• of some "l&lue. Such 
determin&tiClll •• sut:f'icient to fulfill the legal requirements or the offense 
ot llhich accused stand.a cbl.rged. Tho 0111D1rship of the camera 'Was clearly 
eata.bliahed. The only question requiring consideration by the Board or Review 
ia whether there is sufficient evidence of intent by the accused to permanently· 
deprive the 01mer of his property in order to support the findings of' larceny. 

nte salient facta developed by the evidence a.re that the accused. 
1'ith no authority or. permiasion, opened a leather case and took theretran. a 
movie camera belongiDg to Lieutenant Camire. He placed it in his musette bag 
and carried it to a place 1'her• he •• on temporar7 duty. . llhile there he had 
a telephone conTersation wL th accused during lilich he did not mention ha.Ting. 
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taken his camera. He sent two radio messages requesting his own camera be 
sent to hi.Jr. but he did not mention the fa.ct that he bad the mone camera in 
his poHession. On his return to his station, upon being asked by the 
011t1er if he bad the camera in question, he denied such fa.ct a.nd a. ttempted to 
further mislead the omer by stating that he thought the Australians had 
taken it, well knowing that at that time he had the 1ame in his possession. 
While mere asporta.tion and temporary possession of property ll"angi'ully taken 
or retained are not sutficimt to justify an inference ot a.n intent to depriTe 
the owner permanently o£ poHession (CM 197795, Hatha.198.~J CM 205811, Fae;anJ 
CM 205920, McCannJ CM 206350, McAdams and TedderJ CY 07466, FhilpottJ 
CM 208699, Crowder) yet,'li:l.ere the original taldn& •s wrongi'\11, a subsequent 
felonious or e'rll intent makes the offense larceny (par. 149~, p.173, M.C.'M., 
1928). His statement that he intended to return the camera surreptitious17 
and place it in the owmr 1 1 barracks bag is nega.ti'Yed by his denials that he 
hAd it a.nd only -.hen it •s famd in hie possession did he evidence such 
intent. '!'he asportation and poeeeasion ot the camera, together w1. th the ' 
admitted taleehoods ot accused, 'Were such thAt a proper interence,to the ex
clusion ot nery other reasonable hypothesh,could be drallilll by the court that 
accused intended to keep £.or himself the camera in question. The court in 
whose province lies the weighing ot the etldence and jude;ing the credibility 
of the witnesses (see. 395 (56), Dig. Ops., JAG, 1912-40) found accused guilty 
as eharged. The Board of Review finds nothing in tile record which -rranta 
disturbing the court' a findings. · 

5. Dismissal ie authorised fr::r the conviction of an officer of an 
offense under Article of War 93. 

6. For the reasons st.ated above, the Board ot Review holds the record 
ot U-ia.l legally sufficient to support the findings and the sentence. 

~~:,,.....-,-:--- , Judge.ldvcoato. 

~-:...• ... ·-'•·-;.·-l..,_"-..,· ·~1..;;··~... ___,?-·.. .... ~ ..,......, Judge .ldvooate 
Colone!, j.l.G.D. G>' ••.d -.. 

(Absent) , Judge Advo~ate 
Lieutenant Colonel, J.A.G.D. 

6. 
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ls t Indorsement 

Arm:i Service Forces, Branch Office of The Judge Advocate General, J:PO 924, 
28 July, 1944, To: Comander-in-Chief, SWPA, APO 500. 

1. In the case of Second Lieutenant Joshua B. Hayden (01633945), 
Signal Corps, Headquarters, Base D, USASOS, APO 929, attention is invited 
to the foregoing holding by the Boe.rd of Review that the record of tr;i.al 
is legally' sufficient to support the sentence, which holding is hereby 
approved. Under the provisions of Article of Har 50~, you now _have 
authority to order the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding a.nd 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order, as follows: 

(CM A-1323) • 

~ 
ERNEST H, Il.TRT, 

Brigadier General, U,S, Arrrr:r, 
Assistant Judge Advocate General. 

(Sentence ordered executed. GCMO 11, USAFFE, 31 Jul 1944) 
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Am SERVICE FOOOJ!'S 
In the Branch Of'tice of' The Judge J.dvocate General 

Melbourne,. Victoria, · 
Australia. 

Board ot ReTin 7 August, 1944. 
Cll .L-13.35 

UliITED STATES Trial bl a.c.11.~ convened 
at Hea.dquartera Sixth Ars:r, 

Te 27 llEQ', 1944. Dishonorablel 

discharge, total.torteitures, 

Teohnician Fitth Grade ~ cont'inement at hard labor tor 
J!D3 W. JACKSON (.33211446), ten years. The Federal 
3523rd Quartermaster Truck Correctional Institution, 
·Compaey. Englewood, Colorado.! 


HOLDOO by the BO!RD OF REvlEW 

BA.RRON, STAGG, BOBERrS, am JroRPHI1 


Judge Advocates. 


l. The record ot trial ot the soldier named above has been examined 
by the Board ot ReTiew. 

2. The accused was tried upon the following charge and apeoif'ications 

ClWGEs Violation of' the 9.3rd Article of' War. 

Specification: In that, Technician Fif'th Grade Ju.es w. 

Jackson, 352.3rd QJI Truck Compaey, did, at A.P.o. 322, 

Unit l,. on or about 9 11&7 1944, ~' telonious]J' 

am unla.~ kill Priyate Elijuh Higgina, .352.3rd Qll 

Truck Compaey, by shootillg hia 'in the body' with a ritle. 


The accused pleaded not guilty to, and was tolllld guilty ot, the specitioation 
am the charge. He was sentenced to dishonorable discharge, total .forteiturea, 
am cont'ineaen:t at hard labor tor ten years. The reviewing authority approftd 
the sentence am designated the Federal Correctional Institution, Englewood, 
Colorado, as the place ot cont'inement. Pursuant to Article ot War 5ot, the 
record of' trial was forwarded to the Board ot Review, Branch Ottice of' The 
Judge Advocate General, Melbourne, Victoria, Australia. · , 
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.3. The competent evidence tor the prosecution show• that on the night 
ot 8 11q, 1944, accused entered the tent ot Private Qu1nc7 .l. Gilmore stating 
that he wanted to gamble.-· J.t that tiae he had a ciuarl o! "home-made• liquor 
which he sold to T.75 Johnnie Jones, after which n.rioua others, 1Dclud1Jlg ac
C118ed, took a tn drillk1. lo one becue intoxicated duriDg the game• 
.lccused, T/5 Jones, and senral other 1oldiers then atarted shooting dioe. 
f?'iT&te Elijuh Higgins, the deceased, joined the game and soon had •about 
all the aoney in the game• (R. 16). . The dice p11e broke up and the erowd 
began plqillg poker. During the. p.me. an argument denloped between accused 
and Prin.te Higgins, d~ing which accused was told 'b1' deceased to ·Jceep his 
moJ187 1tra1ght. .lccused replied, telling deceased to stay" out of his attairs 
(R. .38). The testillo!J1' ot witnesses who were present 1Ddicates that no • 
threats were made against accused by the deceased and that the deceased neTer 
lefi the tent after the pae started. . It :tu.rt.her appears that at aome t1u 
atter the cessation. o! the arg'llllent the acoused. lefi thete:rit atati:ag that 

· he 	waa going tor a drink ot ater and that the pae. probab~ continued u:atil 
the lantern tlickered.'and the deceased atated that he would retlll it (R. 17, 
18, .33, .38, 40, 44, 45). He &roH, taking the fiickering lantern in bi.1 
hand just as it went out (R. 33-36, 48). Short]J thereafter, someone cau 
to the te:nt •took two 1tep1 in the tent, tired, iiried to load the rifie 
aga1n but it j&1111ed up. .He r&l1 out o! the tent • (R. 48). Thereafter, 
deceased waa heard calling tor Corporal lllller troa llller'a tent which .. 
about fin fal'ds troa the tent 'in which the shot had been tired. Deceased 
·was tound l1iJlg on the tloor ot the tent groani!Ji. Be was placed . in a 
jeep and taken to the 36'.th Station Hospital, arriTil:lg at about 21.30 A.K. oa 
9 ~, 1944. ·.ln enwjnetion reTealed that he was autterillg troa a gunshot 
wound, complicated by' 1hook, the 1hot ha.Ting broken his right toreara, passing 
into his 114• fracturing two ribs, and perforating the liTer, atoaach, and 
intestines. He died on 10 liq, 1944, u a result ot the gunshot wounda . 
(Pros. k. B). · 	 . . · . 	 . . 

Sergeant Leona.rd Jaaes, a aaber ot accued'1 organisation, heard the 
coll!!l.Otion &lid went to the scene ot the shooting. He aet accused, with 
Sergeant Scott, colling aroum the tent with a rifi• in his Da.ms. Accused 
waa •talking• and •Heaed to be &Dg1"1'lt (R. 52). Thia witness, and others, 
took· the rine troa aocwsed which, ~n en•1nation, was tound to contain 
tour· rounds ot munition (R. 53) •. 

· · Upon receiTing intol"Jl&Uon about 2130 or 3100 A.K. on 9 ~, ·1944, th&\ 

a aan had been aho1;1 First Lieutenant Dwight c. Jlorplt, Jr., ot the 2llth 

JWJ.tar;y Police CompaD'J", went to the 1cene ot the 1hootlllg. Upon being 

adrlaed that accused was the person charged with the lhooting he had h1a . 

placed in his jeep and started with hill to "Guard lle&dC1uariier1• (R. 25). 

Lieutenant Morgan testitied that when he tirn MW accused he •wu staming 

atraight• and that •Ke wun•t so intoxicated that he couldn't 'Alk. But 

he d14n1t tall: llk• a sober peraon. * * *under the cirowa11;a.noea I 
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~ed h1a to be 110re excited. He was tair.17 cool. * * '* • Upon beiDC 
•uestioned as to whether accused, at that tue, lmn what he was ~oinc the 
witness replied, •I bell•Te ao trOll the tiae I tirat saw hill. · Later he 
becaae a1HP1" (R•. 26). On. the n:r to the guard tent, accued, with m 
•UNtioning upon the part of ~one, remarked seTeral tiaes that he •d14n•t 
need a pardJ that ha had shot a aan &Dd shot to killJ that a. stole H 
llUCh 110nq froa h1a that he deserTed to die•. Upon reaching the guard tm · 
liquor was saelled on. hi• brea:t.h. Later he •pa.saed out• (R. 25h 

Second Lieutenant Robert G. Santord,.Q.K.c., 49lst Quartermaster Battalion, 
u illnatiga:t.illg o.t'ticer, intervitted accused in the guardhouse. Re tesillied 
that accused was dul.J" warned as to his rights, no threats· were made, no· force 
used, a1'ld that he promised hi.a no len1enc7 and ottered ha· no rnard (R. 9, ll, 
12). Lieutenant S&llford then presented a statement copied troa another th&! 
accused had preTiousi,- ginn to Lieutenant Weillgarteii, when he fWeiDgarte1'..f 
had •started to work as the Innstigatillg Officer". .lccused read the state
ment and was-asked it he desired to retract the statement, or to ll&ke &DT 
change therein, to which he replied •No, the statement is ~ with ae•. 
He then signed the statement presented to hill bJ' Lieutenant Santord, and 
the statement that was given to Lieutenant Weingarten was torn up (R. 9, 12, 
13). The statement was oi'.tered in evidence and· the defense objected thereto 
upon the groums that accused was not sober at the' tiae it was given, and 
that.duress bad been used in securing it (R. 9). The record does not reTeal 
that accused was drank or had. been dr1nk1ng ·iaediatel7 prior to girtng th' 
1tatement to Lieutell&nt Sanford. n.e objection was oTerraled and the atate
aent n.s admitted in evidence (R. 14, Pros. Ex:. A). The statement tollowa: 

•on Mq 8, 19.44, at about 23.30 Hr I caae iiito ht. Qu1nc7 
A. Gilmore's, 34095082, tent with a bottle ot liquor. I had been 
drinking some beer and whiske,- before coming to the tent. ht. 
Gilmore bought the bottle ot whiske;r trom me. Then PTt. Gilmore, 
Tee 5 .Tohnnie Jones, .3.3077046,· PTt. Saauel Y. Hodges, 34452678, 
PTt. El.ijuh Higgins, 70.31660 {deceased) am I, all of the 352.3 Q)( 
Truck Co., .All() 322, started a poker game. ·1 owed Tee 5 .Tones · 
some money, and we were Joking about the mo11e7. I told hi.a I 1d 
pq hi.a eve17 cent I owed him. · Then Higgins butted il'1 am said, 
1It the mother tucker owed me, he'd. J>a7 me now, or else I'd kill 
his ass, and it the mother tucker don.' t belien it, he oaa ooae 
right outside.' Riggins then pulled bis knife out and ran out
side the tent. I got up and went to rq tent tor some water. I 
lett 1fil' mone7 at the poker table as I was colling back. 'lhlle I 
ns in my tent, Higgins passed through rq tent and went to his tent. 
I 1aw him get something from under his~bed. I took 'llf1' ritle,, 
which ns alre~ loaded with me to Gllmore 11 tent. I took 'ST 
ritle with me because I tho\liht that Higgins had his rii'le in the 
tent with hill and was going to kill me. I oame to Gilmore•• 
tent and I saw Higgills inside. He didn't haTe a gun but he had 
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his ltnif'e on· & table nearby. I pointed the gun downward. 
I though~ I had the 1atet1 lock on. Higgins then aaid he 
waa goiJJg to kill the mother fucker, grabbed his kni!e and 
turned. toward me. I tried to hit hill in the leg. I didn't 
intend to kill hill. I th~n ran awq rlth the gun. SOile• 
body asked me tor the gun, I don't remember 1dlo it was, and I 
gaTe it up· to hi:a. Then the Kil1t&l'1 Police came and took 
ae awq.• 

The defense called Captain Lawrence A. Bobbina, accused'• eompe.IJ7 
commatxler, who testified that he had known accused tor over & 7ear and 
that his character waa •u:cellent• and that accused bad never been eub
Jeoted to disoipli.Dar;r action (R. 56). 

Technical Sergeant Xermit L. Weaver, a lritneas called by the defense, 
t,1.stitie,a_ that when accused n.a tueationed by Lieutenant Sanford, he 
J. ll'e&TeV took notes and, at accused'• r8CJ.uest, took down some questiona. 
accused wanted asked the witnesses (j. 55). The accused TOl~ 
aul:ai.tted a eworn statement in bis £WeaTer•iJ presence (R...54). 

The accused elected to be eworn and testit1. Hi• teatillo?q' rel&ted 
larce]J' to hi• liaited education and his correspondence rlth people be.ck 
home. Be·had received a driver's license from. a Lieutem.nt Wooten who had 
told hill that he •-.s a qualltied driver• (R. 62). He gaTe no testilloI17 
relating to &rf1 ot the circumstances ot the killing ot the deceased. He 
u.de no old.a that he n.s not aober when he gave his written atatement nor 
did he ola.1a &fJl' duress was used by the investigating ottioer, o·r any other 
per1on. L~ rep]J' to a question as to whether he had &rf1 ide~ what hi8 
statement contained the accused anawered, •I don't". · To a turther question, 
•Have rou no idea.at all?•, the accused replied, •No air•. (R. 60). · 

4. 
1ll&ulaughter 1a unlawtul homicide rlthou~ salioe 


aforethought aDd i1 either voluntarr or involWltur.• (par.

149 11 11.0.K., 1928). . 


Th• ooapetent •Tid1no1 tor the pro11out1on 1how1 that at th• tiu am 

place &lleeed the accused ahot deoeaaed &Id that the deceased died trom the 

etfeota ot the wound on the tollowing dq. That the killing ot deo.ued 

b,r aocuaed wu done 'lfill.tull1' am telonious]:J 11 olear]:J establiehed b.r the 

record.. 111 w1tne1111 preaen\ prior to the lhootillg te1titi1d that 11h11• 

liquor wu 00111ua1d °b1' •o•• ot them, none were intoxicated. The7 turther 

teatitied that while aoouaed am deotued had an arpent durine the gaae 

the d101ued at no tiae 111.de ~ threats or ottered arq Violence toward ' 

accused, nor did he eT1r d11plq arrr ••apoDJ that when the fiiokerina 

lantern went out it n1 in. the 1wda ot deceased &rd the tent waa in dark• 

DIH which aade it ia1>01aibl1 tor th• to recognise the individual who 
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entered the tent and :f'ired the :f'atal shot. Shortly thereafter, accused was 
tound near the tent armed with a loaded ritle at which tiae he appeared •l.Jlg17•.
lli.• umolicited statement that be •had shot a man am shot to kill; that he 
atole so mich mone7 troa hia that he deserved to die• is eTidence o:f' his state 
of' a1nd &Di ot hi• in.tent to colllllit the crime o:f' which he is charged. Such 
actions upon the pa.ri. ot accused clearly constitute voluntar;r aanslaughter in 
violation of' Article ot War 93 &Di tully warranted the court in :f'incHng that 
the hoaicide waa committed b;r accused wlll.f'ul.ly, feloniously, aDi unl.awfull7, 
u alleged. · 

. . 
While the element ot drunkenness was injected into the case and the 

eridence ahows that at a later tiae he •passed out•, it is i.aaterial whether 
he was intoxicated at the tiae in question as such intoxication would have 
been no excuse :f'or his acts. When taken into custody by the .Militar;r Police 
ahortly atter the shooting he gave no appearance o:f' intoxication. .He was 
•ats.Diing straight• am was •tairly cool•. Lieutenant Morgan, ot the .Mili• 
tarT.Police, stated that he believed the accused to be responsible :f'or hi• 
actions at the the o:f' the shooting am that he belieTed that he knew what 
he was doing •trom the ti.ae I first saw him•. Such a condition does DOt 
provide a shield with which accused can excuse the ho•ioi~e. 

•It is a general rule of law ·that. TOluntar;y drunkenness, 

whether caused by liquors or drugs, is not an excuse for 

crille committed while in that co:rditionJ but it· mq be 

considered as affecting mental cape.cit, to entertain a 

apecific intent& where such intent is a neces8&17 element 

ot the offe~e. (pe.r. 126 .1, 14.C.ll., 1928). 


. ' 
Other than accused's version o:f' the hollicide as contained in his •tateliient, 
the record is deToid o:f' arr,- evidence of" arr,- acts upon the part ot deceased 
justit;yil:lg arr,- element ot sel!'-cle:f'ense, nor did he attempt to interpose such 
a plea when test1tying as a witness in hi• own behalf'. 

•***To excwie a killing on the ground ot ael!'-detenae 

upon a sudden attrq the killing :au.st have been belieTed 

on reasonable grounds by- the peraon doing the killing to 

be nece11aey to saTe his li!'e or the line ot those whoa 

he was then bound to protect or to prevent great bodily 

bars to hiuel:f' or them. rile danger must be believed on 

reasonable groUDds to be imminent, and no necessit7 will 

exist until the person, it not in his own house, has re

treated as.tar aa he safely can. To avail hiuel:f' ot 

the right o:f' selt-d.etense the person doing the killing 

must not ha.n been the aggressor a:rd intentionally provoked 

the di:f'ticult7J * * *.• {pe.r. 148 Ai K.C.K., 1928). 
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As stated in Wharton'• Criainal Evidence 

•Selt-detense is the rea11tance ot torce or aer1oua17 

threatened force, either actuall.7 pendiDg or reasonabl7 

apparent, b;r f'orce auf'ticient to repel the actual or 

apparent danger, and no 110re.• (p. 438). 


Xb.e court, 1n whose province it ia to weigh the evidence and judge the 

credibllit,- of' the rltnessH (par. 124 .1, 11.c.11., 1928J Hc. 395 (56), 

Dig. Ops., JJG, 1912-40), d14 not accept the Tenion ot accua~. . . 


The objection on the part of' the defense to the introduction of' the 
1tateunt ginn b;r accused on the ground that it had been obt&ined when 
accused was •not 1ober•and that •undue duresa• was med in obta,n1ng it, 
b not supported b;r the evidence. The onl.1' the that evidence of' into:d.
cation on the part of' accused 18 aentionect in the record is illllediatel.7 
tollo'lfing the shooting on 9 lla7, 1944. J.ccused na 1n confinement on 


· 19 Jlq', 1944, the date the stateaent na g1Ten. The intl'Oduction in 

evidence ot the 1tateaent, in the absence ot art:!' tacts supporting the 

objectiona interposed b;r the detenae, was proper. 

5. The charge sheet shows the accused to be 26 ,-ears of' age am to 

ban been iIJducted into the service on 29 J.ugust, 1942. 


6. The sentence in the _1Dstant case 1s authorised upon conviction of' 
the crime of' "fOluntar;y manllaaghter, an of'f'ense in violation of' Article of' . 
War 93. Confinement 1n a perdtential7 1s ·authorized b;r Article of' War 42 
tor the ottense of' voluntary- aanslaaghter, which is recognised as an otf'ense 
of' a civil nature and so punishable b;r perdtentia.:ey confinement by 1ection 
454, Title 18, United States Code Annotated. 

/. 

(Absent) · , Judge Advocate. 
(Lieutenant Colonel, J.A.G.D.) . 

. 6. 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
· Melbourne, Victoria, 

Australia. 

Board of Review 
CM A-1355 

UN I T ED S TA T'E S 
I 

v. 

Technicians Fifth Grade 
ROBERT L. AMOS (38239046)t 
WILLIE G. MAXEY (37405187J, 
ELLRED J. CORMIER (382.39004), 
and Private First Class 
JAMES T. BLAIR (34559410), 
all of Headquarters and 
Service Company, 856th 
Engineer Aviation Battalion. 

) 
) 
) 
) 
) 
) 

~ 

) 
) 
) 
) 

~ 

) 

f3 September, 1944. 

Trial by G.C.M., convened at APO 
928, Unit l, 5 June, 1944. As to 
Maxey and Blair& Confinement at hard 
labor for six months, forfeiture of 
$25.00 per month for a like period•. 

8A8Base Stockade, APO 928, Unit l. 

As to Amos: Dishonorable discharge·, 

(suspended), total forfeitures, con

finement at hard labor for five years. 

New Guinea Detention and Rehabilitation 

Center, Aro 503. As to Cormier: Dis

honorable discharge, ~otal forfeitures, 

confinement at hard labor for twenty 

years. The United States Penitentiary~ 

McN.eil Island, Washington. 


HOLDIID by the BOARD OF REVIEW 
BARRON, STAGG, ROBERTS, and MURPHY, 

, Judge Advocates. 

1. The record of trial in the case of the soldiers named above.has 
been examined by the Board of Review. · 

. . . 
2. The accused ~ere tried upon the followi, charges and specifications: 

1 

CHARGE Is Violation of the. 96th Article of War. 

Specification: In that Technician Fifth Grade Robert L. 
Amos, Technician Fifth Grade Ellred J. Cormier, 
Technician Fifth Grade Willie G. Maxey and Private 
First Class James T. filair, all of Headquarters and 
Service Company, 856th Engineer Aviation Battalion, 
acting jointly and·in pursuance of a common intent, 
did, at A.P.O. 928, Unit 1, on or about 10 May 1944, 
wrongf'ull.y and unlawfully convert to their on n use 
and benefit one truck, .3/4 ton, l+x4 weapons carrier, 
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valued in excess or Fifty ($50.00) Dollars, the 
property o:t the United.States. 

CHAR:iE II: Violation of the 93d Article.of War. 

Specification: In that·Technic-ian Fifth Grade Robert L •. 
Amos, Technician Fifth Grade Ellred J. Cormier, 
Technician Fifth Grade Willie G. Maxey and Private 
First Class James T. Blair, all or Headquarters and 
SerVice Com~, 856th Engineer Aviation Battalion, 
acting jointly and in pursuance of a common intent, 
did, at A.P.O. 928, Unit 1, on or about 10 May 1944, 
with intent to do him bodily harm, commit an assault 
upon one Colonel David H. Ritchie, Headquarters I Corps, 
by shooting him in the arm, with a dangerous weapon, to 
wit, a carbine. 

CHAR:iE III: Violation of the 64th Article of War. 

Specification: In that Technician Fifth Grade Rooert L. 
Amos, Technician Fifth G~ade,Ellred J. Cormier, 
Technician Fifth Grade Willie G. Maxey am Private 
First-Class James T. Blair, all of Headquarters and 
Service Compan;r, S56th Engineer Aviation Battalion, 
acting jointly and in pursuance of a common intent, 
did, at A.P.O. 928, Unit 1, on or about 10 May 1944, 
offer violence against Second Lieutenant Berna.rd F. 
Curry, l63d Ordnance Company, their superior officer, 
who was then in the execution of his office, in.that 
they, the said' Technician Fifth Grade Robert L. Amos, 
Technician Fifth Grade Ellred J. Cormier, Technician 
Fifth Grade Willie G. Maxey and Private First Class 
James T. Blair, did shoot at him with a dangerous 
weapon, to wit, a carbine. 

Ea.ch accused pleaded not guilty to each charge and the specification thereunder. 
Accused Maxey and Blair were found guilty of Charge I and its specification and 
not guilty of Charges II and III and the specifications thereof~ Accused Amos 
was found guilty of Charge I and its specification and guilty of the specifica
tion of Charge II except the words nTechnician Fifth Grade Willie G. Maxey ar:d 
Private First Class James T. Blair• and of Charge II, and not guilty of Charge 
III and its specification. Accused Cormier was convicted of all charges and 
the specifications thereof, with certain exceptions as to the joint and several 
acts of the other accused. Accused.Maxey and Blair were each sentenced to 
confinement at hard labor for six months and to forfeit $25.0Q per month for 
a like period. Accused Amos was sentenced to dishonorable discharge, total 
forfeitures, ani confinement at hard labor for five years. Accused Cormier 

• 
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was sentenced to dishonorable discharge, total forfeitures, and confinement 
at hard labor for twenty years. The reviewing authority approved the 

· several sentences and ordered the~r execution except as to accused Cormier. 
He suspended the· execution of the dishonorable discharge of accused AmOs. 

11A11As to accused Maxey and Blair, Base Stockade, A.PO 928 was designated 

as the place of confinement;· as to accused Amos, the New Guinea Detention 

am Rehabilitation Center, AFO 503 was designated as 'the place of confine

ment, and as to accused Cormier, the United States Penitentiary, McNeil 

Islam, Washington, was designated as the place of confinement. Pursuant . 

to Art~cle·of. War ;Dt, ··the record of trial was forwarded to the Board or 

Review, Branch Of'f'ic& of The Judge Advocate General, Melbourne, Victoria, 

Australia. 


3. The competent evidence for the prosecution shows that at the time 
in question the accused were members of the Headquarters an:i Service Company, 
856th Engineer Aviation Battalion, stationed at APO 928, Unit No. 1, Good
enough Island (R. 7). About 9:15 on the night of 10 May, 1944, three of 
the accused and T/5 Edward Butler met in the supply room of their organiza
tion after having attended the show at the theatre of the 19th Division 
{R. 73). Shortly ther~af'ter they were joined by accused T/5 Robert L. 
Amos. After having had a 11discussion11 it was decided to go on a •joy ride11 

{R. 74, 134). Accused Amos, who was a truck master or dispatcher at the 
mQtor poO'l {R. 102), then secured a weapons carrier and the five .. of them 
drove to the beach (R. 103, 104). No permission to drive the weapons 
carrier was obtained (R. 103) from anyone authorized to dispatch cars for 
this organization (R. 7, 10, 11). About midway between the main road ani 
the beach they passed a sedan (R. 103) in which•were Colonel David H. Ritchie, 
Lleutenant Colonel ll;lgemar E. Hoberg, and' Second Lieutenants Kathleen King 
arxl McGinley, of the Army Nurse Corps (R. 68). The weapons carrier then 
"slowed' down perceptibly" (R. 12) and was passed by the sedan which pro
ceeded to the beach where it stopped (R. 103). The weapons carrier turned 
oft about 75 yards before reaching the beach and was parked near some trees 
(R. 13). Lieutenant Colonel Hoberg and Nurse King, who had walked from 

their parked sedan toward the s.hore, heard "a voice * * * followed shortly 

thereaf'ter by a shot" (R. 14). They returned to the car. As they were 

getting into the sedan Colonel Hoberg heard another shot and looking toward 

.the entrance to the beach, saw five or six men walking toward the sedan 

(R. 14). They drove to the end of the beach, passing the men walking 

along the road, turned the car around, ani proceeded toward the main road. 

The moment they reached the road a series of shots were fired at the sedan, 

one of.them penetrating the back seat of the car, hitting Colonel Ritchie. 

The Colonel was immediately taken to.the Ninth General Hospital where a 

.30 caliber bullet was extracted from his arm. 


' ' 

T/5 Butler testified that after the weapons carrier.in which he and 
the accused had been riding was parked near the end of the beach, they 
got out ani Cormier, who had been talking to Amos, "yelled something 
about they were going down there l:_to tha sedar\..7 to hav~ some tun• (R. 78). 
Butler testified that he ./:Butler-:J then ~aid: . · 
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"* * * Cormier, what you going to do? He say they was 
going to have some fun and I replied I don't want aeything 
to do with it. I say to them it was an official car and 
it might have a machine gun in it or something and you 
could get killed. Then** * f:cormier.:J said what's 
the matter, you afraid? I say of coUl'se I 1m afraid and 
I did not want to have anything to do with it" (R. 78, 79). 

Cormier said •we better go get a rifle" and Amos and he drove away without 
turning ori the lights of the weapons carrier. In about five or six 
minutes they returned. Cormier, who then had a carbine in his hand, again 
said •come on we going down ai:rl have some tun• (R. 79, 95). J.:iaxey and 
Blair also told Cormier that they would have nothing to do with it. 
Cormier again asked •what's the matter, you afraid?" and Butler answered, 
•***yes, I'm afraid, I wasn't going to take arryresponsibility on myself. 
He said you won't take'a:rry responsibility upon yourself', I'll take all the 
responsibility" (R. 85).Cormier and Amos walked down the. road toward the 
sedan. In a short time Butler heard two shots. He saw the sedan lights 
turned on, the car was started, turned around, and passed them. Af'ter the 
car had gone a short distance he heard six or seven more shots. . He re
turned to the weapons carrier and saw Cormier and Amos, the former holding 
the carbine. • 

The several accused got into their vehicle. Amos again was the 
driver arrl Cormier, holding the carbine,_was seated to his right. Driving 
down the road they passed two parked jeeps, in one of which Second Lieu
tenant Bernard F. Curry was "seated. The weapons carrier proceeded a 
short distance, turned around a!Xl came back at· a high rate of speed (R. 98). 
The Lieutenant stopped the vehicle, asked them •what they were doing driving 
so fast* * *" ani "told them to proceed on at the cor1-ect rate of speed" 
(R. 98). The driver nodded am drove down the road. Arter they had gone 
between fifty ai:rl a hundred yards (R. 82, 99) Cormier turned around and 
fired back along the right side._of the vehicle toward the Lieutenant (R. 88). 
One of the bullets struck the ground about six or seven feet from him • 
(R. 99)". . . 

The norn statements ma.de by accused Amos, Blair, ani Maxey prior to 
trial were introduced in evidence, the law member announcing that each 
statement would be considered only in connection with the guilt or inno
cence of the accused making it. In their statements both Bl.air am Maxey 
disclaimed arry participation in the •tun• upon which Cormier had invited 
them. In unsworn statements during the course of the trial .84ir and 
Maxey each said that as Amos was the night dispatcher he did not question
his right to use the weapons carrier. 

4. 
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In his sworn statement introduced in evidence, Amos admitted.that he 
did not have permission to take the weapons carrier from the motor pool 
and also stated 

"* * * We got off the carrier* * * • 'l'he boys were talking 
about some officers and a lady in a sedan up the beach. The 
boys said 'W~e going up there and see what's there, - we are 
going to have some i'un.1 • Cormier said'1e wanted to get a gun 
first from the Sawmill Detachment, and J!ked me to drive him 
over there. I drove him over to the Sawm111 Detachment and 
the three others stayed behind to wait for us. I did not turn 
on the headlights.until I was out of sight of the sedan, because 
Cormier told me not to. I did not pu.t on the lights at arry time 
on the return trip from the Sawmill Detachment. ***I did not 
leave the weapons carrier. A little while later, Cormier came 
out and got in the weapons carrier. I saw that he was walking 
as though he had a rifle in his right pants leg, and he sat in 
the front seat with his right leg held stiff in front of him. 
When we got back to the beach I saw he had a carbine and some 
ammunition. Cormier said we should all go' up to the sedan 
and have some fun; and he and Blair walked together up to the 
road, toward the sedan. He fired the carbine a couple of times 
as he started out. We followed them up the road. As we ap
proached the sedan, I saw an officer and a lady walking from 
the water back to the sedan. Then the sedan started to drive 
back down the beach toward the weapons carrier. As it turned 
to get back on the road, Cormier fired six or seven roU!Xis 
toward the sedan. I was there on the road about 25 feet from 
Cormier and Blair and I bent down so I wouldn't get hit. 
Butler and Maxey were between me and Cormier. We ran back 
to the weapons carrier and at that tine Cormier was carrying 
the carbine.* * *" (R. 10.3-104). 

Accused Amos also made an unsworn statement t6 the court, reiterating in 
substance his former statement, arrl further saying 

· "***These boys was still.out in the bushes when we came 
· back /_Ydth t~e carbine_? and I called down to them and said 
I was ready to take off back to' the area• Jcormier said he 
didn't want to go back and.said 'Come on, let's go down there'. 
Well, we walked up the road. * * * He fired a shot. I told 
him, 'Cormier, don't do that. You Illtl£!.n't do that. Let's 
go back to the area' • · I tell him to go back to the weapons 
carrier. Then the car pulled out arid he fired another shot. 
I don't know whether or not he was aiming the gun because he 
had it up this wa:y. Whether he knowed where he was shooting, 
I don't know.". (R. 124) 

5. 
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Accused Cormier in an unsworn statement said that on the evening in 


question he drank a quart of whiskey. After the moving picture show he 

walked to the truck and lay down and remembered none of the events,which 

subsequently transpired (R. 125). 


The defense called several officers of accuseds' organization as 

character witnesses. Each testified that the several accused were 

$OOd workers, their ch.aracters were good, and they had ca1l:9ed no trouble 

{R. 125, 126, 127, 128). · 

4. The evidence is clear that the weapons carrier in question had 
been used without permission and for an unauthorized purpose. On the night 
of 10 May, 1944, the accused met in the supply room after a moving picture 
show and decided to go for a 11 joy ride". Accused Amos, who was a truck 
dispatcher, took the vehicle from the motor pool and they all rode to the · 
beach. Although Amos attempted to assume full responsibility for the wrong
ful taking of the vehicle, there is substantial evidence from which the court 
could determine that the.taking was the result of a joint venture, fully 
intended by each of the accused, and in which each equally participated, and 
thus predicate their findings of guilty of Cha~ge I and its specification. 

The evidence is uncontradicted that within a few moments after Lieu

tenant C\lrl"y had admonished the several accused to drive their vehicle at 

a slower rate of speed accused Cormier fired a carbine at the Lieutenant, 

the· bullets hitting within a few feet of him. At that time the Lieu-· 

tenant was in the execution of his office (par. 134 ~' M.C.M., 1928; CM 

203718, Adams). The shooting clearly constituted an offer of violence 

such as is proscribed by Article of War 64 (Charge III). · 


There remains for consideration only the sufficiency of the evidence 
upon which the court determined that accused Amos and Cormier, jointly and 
pursuant to a common intent, shot at Colonel Ritchie with intent to do him 
bodily harm (Charge II). 

( It is noted that the matters cont~ined in Amos• statement prior to 

trial and in his unsworn statement made during the trial, although 

competent with reference to accused Amos, are not competent against ac

cused Cormier (par. 11/., .Q, M.C.M., 1928). 


It appears that immediately after their vehicle was'parked not far 
distant from a sedan in which 'the several accused knew were officers arrl 
nurses, accused Cormier suggested that they go to the sedan and "have some 
fun". The nature of the "fun" does not appear from the evidence but in 
o~der to partake therein Cormier deemed it necessary first to secure a 
rifle and ammunition and three of his companions said that they would not 
pa'l'tfoipate becau.~e they were "afraid". Amos, not averse to joining in 
the anticipated "fun", at Cormier's reques~, without turning on the lights 
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of the weapons carrier, drove him to a nearby detachment where Cormier 

secured a carb1;le, concealing it in his pants leg. Returning to the 

place where they had left their companions, Cormier, who now had the 

carbine in his hand, again suggested that they have "fun~ with the 

occupants of the sadan, and stated that he would "take all the responsi

bility" for what happened. Cormier, carrying the carbine, and Amos 

began to walk toward the sedan. The other three again refused to join 

th~: . 

The competent evidence as relates to Cormier re~eals that on two 
occasions shortly thereafter shots were heard, the bullets from the 
last burst being fired in the direction of the car in which Colonel 
Ritchie was then riding, one of them piercing the car and striking 
him in the arm. A few minutes later Cormier, still carrying the 
carbine, and Amos rejoined their companions. From the circumstances 
surrounding the events, the nature of the weapon used and its apparent 
unlawful possession by accused Cormier, and the direction in which the 
carbine was fired, the court could properly infer that accused Cormier 
fired the carbine at the car in which Colonel Ritchie was riding and 
intended bodily harm thereby (sec. 451 (10), Dig. Ops., JAG, 1912-40). 

The evidence competent with reference to accused Amos reveals that 
this accused, knowing that Cormier wanted to secure a rifle for the 
purpose of having "fun", drove the latter to a place where he surrep
titiously secured a carbine and then drove him back to the beach. 
Cormier, with the rifle in his hand, again invited the others to go 
with him to the place where the officers and nurses were for the 
purpose of having •fun". Although their other companions would not 
·join them because they were afraid of the consequences, Amos and 
Cormier proceeded down the beach. Amos was with Cormier when the 
latter first fired the carbine, continued with him when he fired the 
carbine in the direction of the car in which Colonel Ritchie was then 
riding, and returned with him to their weapons carrier. 

· From the evidence, the court could determine that at the time . 
Amos aided Cormier in securing the carbine he !.Amo~7 knew that Cormier 
was about to engage in an unlawful enterprise; that during the course 
of the venture the carbine would probably be used; that ~njury to 
Colonel Ritchie or some other occupant of the officers' .car was a nat1ll'al 
and probable conseauence thereof, and that nonetheless he voluntarily 
joined therein. nWhen men enter into an agreement for an unlawf'ul 
end, they become Rd hoc agents for one another, and have made 'a partner
ship in crime'" <Tun Ripe:r v. J].,S., 1.3 F. 2nd 961, 967). If two or 
more persons join-in a purpose to commit a crime, each of them if actually 
or constructively present, is not only guilty as a principal if the other 
party conunits that particular crime, but he is also gu:Uty of any other 
crime committed by the other in pursuance of the common ~urpose, or as 

7. 
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a natural or probable consequence thereof (22 C.J.s., p. 156; Miller, 
Crim. Law, sec. 75 ~; People v. Tarver, Ill. 1943, 45 N,E, 2nd 630; 
White v. State, Im. 1941, 37 N,E. 2nd 937). The surroundine facts 
and circumstances afford substantial legal basis for imputing to 
accused Amos the specific intent or accused Cormier who actually in
flicted the wound upan Colonel Ritchie {er. CM ETO 1052 (1944), p. 188,. 
Vol. 'III, Bull. JAG). Accordingly, there is substantial evidence in 
the record from which findings that both accused Cormier and Amos were 
guilty of Charge II and its specification could be predicated, 

5. The sentences imposed upon the several accused are authorized 
upon conviction of the several offenses of which each was fourrl guilty• 

.The confinement of Cormier in a penitentiary is authorized by Article 
or War 42 and by section 455, Title 18, United States Code. 

6. For the reasons stated above, the Board of Review holds the 
record or trial legally sufficient to support the findings and sentences 
as approved. 

-~<.:.:A.:::;bs:;..;,,,~·n::.::t..)______... Judge Advocate. 
Colonel, J,A,G.U 

udge Advocate. 

s. 
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ARMY SERVICE FORCES 

In the Branch Office or The Judge Advocate General 
Melbourne, 	Victoria, 

Australia. 

Boa.rd of Review 

CM A-1369 13 July, 1944. 


UNITED S T A T E S 	 ) Trial by G.C.M., convened at Head
) quarters Forward Area a.nd V Island 
) Command, A.P.O. 709, 30 May, 1944.v. 	 ) Dishonorable discharge, total for
) feitures, confinement at ha.rd labor 

General Prisoner JAMES F. ) for 20 yea.rs. The United States 
WHITAKER, (33226233), Island ) Penitentiary, McNeil Island, Washington. 
Stockade, A.P.O. 7(J:j. ) 

HOLDING by the BO!RD OF REVI1W 
BA.RR.ON, STAGG, ROBERTS, and MURPHY 

Judge Advocates. 

1. The record of trial of the general prisoner named above has been 
examined by the Boa.rd of Review. 

2. The accused was tried on the following charge and specification: 

CHARGE: Violation of the 93rd Article of War. 
~ 

Specificationa In tha.t General Prisoner James F. Whitaker, did, 

at APO #709, on or about 19 April 1944 with intent to conmi t 

a felony, viz, murder, commit an assault upon Private Charles 

D. Mills, 207th Mili ta.ry Police Canpany, by willfully and 
feloniously striking him on the face and hfad with an axe. 

1 

The accused pleaded not guilty to and was found guilty of the specification 

and charge. He •• sentenced to be dishonorably discharged the service, 

tota.l forfeitures, and confinement at hard labor for twenty yea.re. The 

reviewing authority approved the senten9e and designated the United Sta.tea 

Penitentiary, McNeil Island, Washington, a.a the place or confinement. 

Purauant to Article of War Soi, the record of trial. was fone.rded to the Board 

of Review, Branch Office of The Judge Advocate General, Melbourne, Victoria, 

Australia. · 


3. The oanpetent evidence for the proaeo~tian shows that on 19 April, 
' 
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1944., Private Charles D. Mills of the 207th Military Police Canpa.ny, at .A..P.O. 
709,· Gua.da.lcan&l, Solomon Island.a, was in charge of' a prison detail working 
at "Hell's Point". In the detail were Gener&l PriaOJ:J.ers Taft Heath, Charles 
E. Simms, a.n.d accused (R.12). A.bout 10100 .A..M. on the day in question (R.9), 
a.n a.rgument a.rose bet-ween accused and guard Milla during which the guard struck 
accused a "butt stroke" with hia rifle (R.13). The o~r priaonera of i:he 
detail were taken to.the stockade by guard Milla a.n.d accused "Mll placed in 
a.nether detail. 'l'hat afternoon accused and prisoners Goodwine, Thomas, and 
Petties were working under Milla (R.13). About 2100 P.M. ot clock, a prisoner 
noticed accused atandi:cig about three feet a11&y from p.uard Milla with an axe 
in hil hands. He obaerved "about one-half' of' hia Lguard Mills7 body. He 
waa lying back on hia back on a log" (R.7). Accused then picked up a rifle 
when "One of the gua.rda came dowu, diae.rmed Whitaker, and carried him in" (R~8). 

Private Michael Silva testified tha.t he aaw guard Milla 1trike accused on 
the morning in question. That e.f'ternoon he had a working detail of' priaoner1 
about 30 or 40 yards from Milla' detail. Hearing that a prisoner had hit 
Milla he "went f'or.fia.rd" and observed Milla "laying on a log and he had hi• face 
all ma.shed in pretty bad" (R.10). He then observed accused with a gun in hi• 
hand. Guard Silva then threw a cartridge in the chamber of hil rifle "raised 
my gun up" at 1ihich time a.ccuaed dropped the gun and threw up hil band.a • 
.A.ocused •s then ta.ken to the Provost ltarahal by Silva. While on the way 
accused was allced by thia 1d.1neaa, "Why did you hit him?". Accused replied 

·that "he couldn't ata.n.d it anym.ore--the way Pvt. Milla hit him with a butt 
atrcke". . Asked by this wi 'bless "How mAilY' times did you hit him?", accused 
replied "About t-.o times" (R.11). Guard :Milla 11&1 tAken to the 20th Station 
Hospital, A.P.O. 1<:1) where an exami.nl.tion by Major Norman Leshin, M.C., reveal
ed a wound from sane sharp instrument· (R.4), ca.using a.n. "extensive laceration 
ot the left cheek 1ihich extended down through the underlying bone, the maxillary 
bone, into the maxillary sinus, penetrating the hard palate, the roof' of the 
mouth * * * * and many loose teeth. * * * * There "l'AS extenaive bleeding 
from the nasal passages lfiich made ua auspicious, also, of' a nasal fracture. 
The lower lip had a large laceration, and the left ear in its lower third was 
almost completely severed, * * * * " (R.5). The victim remained in a; "serious 
condition approximately 3 days• and may be left with "aome deformity after the 
configuration of the race• (R.6). 

.. Captain Charles L. Mann, C.M.P., of' the 207th Military Police, A.p.o• 
709, testified that e.f'ter a.dvising accused of his legal right• accused gaTe him 
a statement on April 26, 1944. The statement •• introduced in evidence (Pro•.
Ex. "A") a.nd is as follows: 

•Before me, the undersigned,: authorized to administer 
oat.ha in cases of' this nature, personally appeared General 
Prisoner James F • Whitaker, 33226233, this 26th day of' April 
1944, and e.f'ter having been fully inf'onmd of' his right1 under 
the 24th Article of iYa.r and having been duly aworn according 
to law, deposes and aayu 

2. 
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That, at 9a30 .All the 19th of April 1944, I was working 

on a work detail under Private llill1, · llho was an K.P. Guard. 
I asked him to bring me iri. and he hit me in the. face with hit 
rifle. I did not say anything for him to hit me fo~. He · 
told me that when he hit me at that time he would have hit a:tJ.y
body who don't do llhat he says. 

. . 

That a.f'ternoon I was on a work detail lmder Private Milli 
at Hill's Point, cutting log1. Prisoners Th.omaa, Petti• and 
Goodwine were on the work detail with me. They were about 
fifteen feet from me 'When Pri'T8.te Milla came up to me and 1aid, 
'I don't want to tell you again to hurry up and cut that lof, 
or I' 11 hit yoo. again.' He then sat down on a log about ~ 
feet from me with his rifle at Port Arms. 

I don' t think I hit him but once. The other Pris onen 

·. 1aw it all I think. That is all I remember. 


Further the deponent sayeth nota 

/a/ James F. Whitaker 33226233.n 

Accused called no witnesses a.nd elected to be 1worn and testify. He 

ata.ted that· on the day in question he was working in a detail sawing coconut 

treea at "Hell's Point•. An argument as to the method of working developed 

bet"Ween the detail and Mills at l'ilich time Milla put a bullet in the chamber of 

hia rifle and said 'No arg\ll'llent'. The detail then told the gw.rd that if · 


·they couldn1 t satisfy him to 'take us in' • The other members of the detail 
were called by the guard at which time accused stated 1 Take me in too. I 
wants to come'. The gw.rd refused accused' a req'lleat stating "You 'Will do what 
you wa.s told to do", and th.en "drew back his rif'le a.nd gave me a butt stroke 
directly in the face". Accused then joined the working detail of guard Silva. 
Guard Milla returned ai:d. accused joined his detail. That afternoon 1'1hile 
accused 'Was cutting the top of a tree Milla approached him and said "Hurry up. 
Get that tree cut up.· I don't v.ent to have to hit you again. Then he brought 
hia rifle to port arms, and that' a when I let him have it" (R.12-13). Accused 
admitted hitting Mills with an axe but stated that he did not intend to kill him. 
Upon being questioned as to whether he oared what took place 'When he hit the 
guard, he replied, "Not at that time I didn't" (R.13). · 

4. The evidence is clear, and the accused ad.mita, that he did at the 
time and place alleged strike Private Char lea D. Mills w1 th an axe. He further 
admits that at the time the blow was struck he had no idea 111Vhat would take 
place" and that at that time he did not care. In order to support the finding. 
of guilty of such offense it is necessary that the evidence support the conclusion 
that the assault was aggravated by the concurrence of a specific intent to 
murderJ in other words, it is an attempt to murder Cf49!, M.C.M., 1928). 

The use of an axe by the accused in the manner alleged and proven has 

all ot the elements necessary to constitute the crime of an assault with intent 


;. 
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to conmit a felony, namely, murder. In order to convict upon such a charge 
the evidence must be such as wruld have warranted a conviction of murder had 
death ens~d fro~ the assault (sec. 607, 26 Am. Jur., p.584; l48a, M.C.M., 
1928). The evidence is susceptible of no other reasonable conclusion but 
that accused intended to kill Mills. The blow itself and the serious wounds 
inflicted are conclusive as to the intent of the accused {Vol. I, Wharton's 
Crim. Law, 12th Ed., p.652J sec. 7, 26 Am. Jur., p.159). There are no extenuat· 
ing circumstances shom by the rec·ord. Several hours had elapsed from the 
time the guard had struck accused w.Lth the butt of his rifle until the attack 
1'18.S made in the afternoon. It is apparent that during such "cooling period" 
accused did not exercise the restraint required by law (sec. 450 (1), Vol. II, 
Bull. JAG, p.188, CM 231988), and at the time of the assault he was in no 

\ danger or fear of bodily harm on the part of Mills. There is no contention 
of legal justification. Malice is shown, not only by the use of the deadly 

·weapon, but by the testimony of the accused himself in stating that at the time 
the blow v.e.s struck he did not care what took place. Such statements and 
acts warrant an inference of malice and clearly constitute a basis for the 
motive of intent on the pa.rt of accused to take the life of Mills. That he 
failed by a few inches to inflict a fata.l blow results in his being tried for· 
the offense of vbich he is charged rather than murder (CM 2324oO, Bull. JAG, 
May, 1943, p.187). The evidence fully supports the court in finding accused 
guilty as charged. 

5. Confinement in a penitentiary is authorized ·by Article of lfar 42 
for the offense of assault with intent to comm.it murder, recognized as an 
offense of a civil nature ,and so punishable by penitentiary confinement for not 
more than twenty years by section 455,. Title 18, United States Code Annotated, 
page 337. 

6. 

(Absent) , Judge Advocate 
Lieutenant Colonel, J.A.G.D. 

Judge Advocate 
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ARMY SERVICE FORCES . 

In the Branch Of'f'ice of The Judge Advocate General 
· Melbourne, Victoria, 

Australia. 

Board of Review 
Cl A-1372 10 August, 1944. 

UNITED· S1'ATES 

Start Sergeant ALFRl!Z' 
SHUFFER (6259925), 9.'.3rd 
Signal Compan;r, 9.3rd 
IDfantr;y Division. 

) 
) 
) 

l 
) 
) 

Trial by G.c.11., connned 
at Aro 709, 24 :May, 1944. 
Dishonorable discharge, . . 
total forfeitures, con:t'ine
ment at hard labor for twenty 
years. The United States 
Penitentiary, McNeil Island, 
Washington. · 

HOLDOO by the BOARD OF REVIEW 

BARRON, STAGG, ROBERTS, and MUBI'HY, 


Judge Advocates • 


.1. The record of' trial in the ease or the above named soldier has 
been examined by the Board or Review. 

2. The accused was triecl upon the following charges and specifications 1 

CHA.mE Is Violation of' the 9.'.3rd .lrticle of War.· 

Specifications In that Staff Sergeant Alf'rez~(NMI) Shutter, 
. 93d Signal Compar11, 93d Inf'antry Division, did at Aro 

Number 709, on or about 3 April 1944, with intent to 
commit.a f'elon;r, ru, murder, commit an assault upon 
lst Lieutenant Wesley G. Marriott, lst Lieutenant Green 
I. Kennedy, and lst Lieutenant James R. Tilbury, by 
rillf'ully and feloniously throwing ani exploding hand 
grenades at said officers. 

CHARGE IIs Violation of the 96th Article of War. 

Specifications In that Start Sergeant Altrez (NMI) Shuffer, 

93d Signal Compa:ey, 93d Inf'antry Division, having taken 

an oath before Lieutenant Colonel Erwin A. Jones, in 

an investigation being lawf'ul.ly conducted by Lieutene.nt 
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Colonel Erwin A. Jones, Inspector General, 9.3d Infantry 

Division, a competent officer, that he would testify truJJ", 

did, at Aro Number 709, on or about 18 April 1944, will 

tully, corruptly, and contrary to such oath, testify in 

-substance that he had touched or handled no hand grenades 

or hand grenade containers since his arrival at AR> Number 

709, which testimoey was a material ma~ter and wh~oh he 

did not then believe to be true. 


' . 
Be pleaded not guilty to and was found guilty of both charges and the specie 
fioa.tions thereunder. He was sentenced to dishonorable discharge, total 
forfeitures, and confinement at hard labor for twenty years. The reviewing 
authority approTed the sentence and designated the United States Penitentiary, 
McNeil Island, Washington, as the place ot confinement. Pursuant to Article 
ot War 5ot, the record of trial was forwarded to the Board of Review, Branch 

,Otfice ot The Judge Advocate General, Melbourne, Victoria, Australia. 

. 3. The competent evidence tor the prosecution shows that on the 

morning of )April, 1944, at APO 709, Guadalcanal, Solomon Islands, First 

Lieutenant Wesley G. Marriott and First Lieutenants Green I. Kennedy and 

James R. Tilbury, all of the 9.3rd Signal Compaey, occupied adjoining tents 

in an area north of a bridge on Shore Road No. 26. At about 1115 A.M. on 

the morning in question, three explosions were heard, one of which· was in 

the tent occupied by Lieutenant Marriott. The thr~e of'ficers immediately 


· arose and, upon examination, it was found that the explosions were caused 
by hand grenades of American manufacture. The one occurring in Lieutex:iant 
Marriott's tent tore several holes in the floor, a number of holes in·the 
pyramidal tent, four holes in the mosquito net, and one .fragment went 
throtigh the wide rail ot the bunk (R. 7, 12). The tent occupied by Lieu
tenants Kennedy and Tilbury was also found to have several holes in it, 
and the mosquito bars of each had been hit (R. 12). The three officers 
conducted an investigation which revealed that two hand grenades had 
exploded in the area, one in Lieutenant Marriott's tent and another about 
twent;r-five or thirty feet awq. No evidence was found of the third ex
plosion although the same was heard by Lieutenant John D. 14acEvo;r, or 
Headquarters Compaey, 93rd Infantry Division, who was sleepillg in a nearby 
tent (R. 12), and several others in the area (R. 43-44). . 

, The next morning Major Hugo G. Goetz, Provost Marshal, of the 93rd 

Division, conducted an investigation. Examination of the area where 

the explosions occurred revealed a hand.print in the damp san:i about 82 

.feet .from the tent occupied by one or the Lieutenants, and bare footprints 

under a bridge opposite the tents in question (Pros. Ex. A). The foot

prints gave evidence of having been made b;y someone running ani lead in 

the direction or the tent occupied b;y accused beyond the bridge (R. 15). 

Major Goetz subsequently made a test and found that five ditferent men 

could run the course f'rom the point from which the grenade was apparently 

thrown into Lieutenant Marriott's tent to the tent occupied by accused in 

.from 55 seconds to one minute and pix seconds (R. 4g, 49). 
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Major Goetz made plaster prints of both the hand and footprints (Pros. 
Exs. D and E); taking one footprint :t'ound under the bridge and another 

found about halt way between the bridge and the tent occupied by accu8ed 
(Pros. Ex. A'.). · , 

On or about 4 April, 1944, all men of the 93rd Signal Compaey were 

lined up and each was required to place his right toot in a box containing 

sand. At the same time prints of their hands were taken and both wel:'e 

measured and compared with.the plaster casts (R. 16) (Pros. Exs. D, E, and 

F). Subsequently plaster casts were made of accused's hand and foot 

(Pros•.E:x:s. G, H. I, and J). A comparison established that the plaster 

casts were the same as those of' accused. (R. 17) ~ · 


On or about April 12 or 1.3, 1944, Corporal Sam Weaver, of the Medical 

Detachment, noticed some ham. grenades in their regular oases with yellow 

tape arowxi them in an old •toxhole" in the rear ot the Medical Detachment 

area. He reported the matter to Sergeant Bryant of the Signal Company 

(R. 18, 19). Shortly thereafter Sergeant Herbert Coleman, ot the 9.3rd 

Division, 1411.itary Police Platoon, went to the foxhole which was located 

between the quarters of the Medical Detachment and accused's tent (Pros. 

Ex. A), and removed five boxes, •three empty and two tilled•, using due 

care to preserve arry fingerprints which might be found thereon. He 

delivered them to the Provost Marshal, Major Goetz (R. 20). 


Finding, upon 'examination, that fingerprints were discernible, Major ' 
Goetz called Sergeant Ervin T. Dunn, of the 207th Military Police Compa~, 
who was a qualified fingerprint expert (R. 25). Sergeant Dunn testified 
that he found •two prints were clear enough to photograph• (R. 24). A 
photo~pher was called and photographs were made (Pros. Exs. L, JI, N, O, 
and P}. · . 

First Lieutenant Louis N~ Fox, Air Corps, was qualified as an expert 
(R. 31), ani, after examining the plaster casts made by Major Goetz ot the 
hand alXl footprints, and the fingerprints taken from the grenade containers, 
and comparing them with those of the accused, he stated that it was his 
opinion that they were made by the same person (R. .31, .34) • 

.Master Sergeant ,James W. Shannon, 9.3rd Signal Compaey, testified that 
on or about the 2nd day ot April, J.944, he had a conversation with accused 
with reference to his •reduction Ltrom a technical sergeanSt? '* * * He was 
wondering if' it was legal since he carried a permanent rating of technical 
sergeant, and discussing possibilities of getting his rating back or getting 

. to be a technical sergeant again" (R. .37) • 

.Master Sergeant IJ.arey' Posey, 9.3rd Signal Compa~, testified that on 

or about 2 April, 1944, he had a conversation with accused in which ac

cused stated that he •was more or less trying to formulate plans to combat 
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his reduction as.soon as he received his order. ***He had planned to 
go to the Inspector General's Section, and f'ind. first of all what regolations 
would protect him and would more or less cle.rii'y-' his status, and what regula
tions would be covering the charge of inefficiency particularly, and then he 
planned to get the information together from regulations and advice from 
people from the Adjutant General's Section, and have the inveatigation of' · 
his reduction conducted by the lllspector General.• {R• .38). 

Lieutenant. Colonel Erwin A~ Jones, Headquarters, 9.'.3rd Inf'antr.r Dirtsion, 
testified that between the dates of' 4 April and 19 April, 1944, he conducted 
an investigation upon orders from the Commanding General of' the 9.'.3rd.Infantr.r 
Division, as to the explosions which occurred in the Signal Company area on 
the morning of' .3 April, 1944. During the course of' the investigation he had 
occasion to e:xa.mine accused. After f'ully explaining to h1lli his legal rights 
he placed him wlder oath, and asked of' him the following question and received 
the f'ollpwing reply thereto&. 

"Q. I will ask this final question so as to give you an 
opportunity again to make a definite statement one wq or the 
other with reference to this grenade throwing, that is : 
From the date, or time you arrived on Guadalcanal until April 
31 1944, during this period of' approximately two months, you 
did not see, carry, handle, or have anything in an;y manner 
to do with either hand grenades, or the black pasteboard 
boxes they are packed in? A. No, s~ I didil.'t have an;r
thing to do with them." ·{R. ,36). 

The accused elected to remain silent. 

Jla.ster Sergeant Harry Posey, a witness for the defense, testified that he 
occupied the tent with accused. On the night in question he was awakened by 
an explosion and heard two more thereafter. At this time he knew that 
Sergeants Shannon and Soniat were in the tent and he saw no one come in after 
the explosions. All were in conv~rsation about the eiplosions and he 
"definitely" remembers hearing accused sq that the explosion •was too loud 
for a small arm•. He was able to identity accused's voice because there was 
no one else in the compa~ "who has the drawl that Sgt. Shuf'fer has" (R. 43.. 
44). This witness stated that from the time he heard the explosions until 
he heard Sergeant Shutter's.voice was "in the vicinity of' a minute". He 
subsequently ran the distance f'rom where the grenade was thrown into Lieutenant 
Marriott's tent to his own tent in •fifty five or fifty nine seconds" {R. 44) •. 

' . 
Master Sergeant· James w. Shannon testified that he occupied th/tent with . 

accused. At the time of the explosion he waa sitting on his bunk ta]kjng to 
Sergeant Soniat. He took 11it for granted that both Sgt. Shutter and Sgt. 
Posey were there, and Soniat• f'or "Short~ after the explosion I spoke to . 
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Sgt. Shutter an:l. there was a light in the background an:l. I could see Sgt. 
Soniat raise up af'ter the explosion" (R. 46). This witness further testified 
that it was half an hour af'ter the explosion. bei'ore he went to bed again and 
that during this interval •No one came in or went out" of the tent. He had 
a conversation with acct2Sed an:l. is positive that it was accused's voice, 
which was •normal" (R. 46). Upon being questioned as to how long af'ter the 
explosioz:i, before he :b,eard accused 1s voice he stat~~; •It 1 s hard to d·etermine 
the exact time; a minute or a minute and a half a"'t the most.• (R. 47). 

Warrant Officer, junior grade, Melvin s. Ferguson, of the 93rd Signal 
Compaey, testified that he had known accused for sixteen months. That during 
that time he had occasion to work with accused and that accused had "A fine 
military background, never been reprimanded, never caused a:rzy- trouble, never 
been AWOL, never caused arv trouble among the men, and able to carcy out aey 
assigned mission that he was in charge of, and his ef'f'iciency in the sections 
I would sa:y was very good.• (R. 40). This witness further testified that both 
he an:1. other members of the compaey had used hand grenades for "fishing". He 
was familiar with the area in which the Japanese foxholes were located (Pros. 
Ex. A) and it was general knowledge in the compaey that they contained ammunition 
(R. 40). He stated to the Inspector General that the low morale, both of the 
Signal Compa.n;y and the Division· as a whole "***was due to unfairness to the 
men an:i prejudice• (R. 42). 

Lieutenant Alfred s. Ward, ot accused's company, testified that he had 
known accwied since 1936, •He soldiered with me as a private * * * alwa:ys town 
him an excellent soldier in any job he has been assigned. * * *His reputation 
has always been of the best in the infantry and the signal compaey.• (R. 42). 

4. The primary question presented to the Beard o:t Review tor its con
sideration is whether the evidence is legally sufficient to support the findings 
ot. guilty. The evidence for the prosecution is entirely circumstantial. Prior 
to the incident in question accused is shown to have had a grievance from the 
fact that he was to be reduced in grade !rom that ot a technical sergeant. An 
assault with the clear intent to murder was committed on certain officers ot 
accused's company in the early hours of 3 April, 19.44, by someone throwing a 
hand grenade in the tent where one of them was sleeping. By fortuitous 
circumstances no one was killed. The attempted murderer lett clear marks 
of his identity by hand am footprints in the sof't e~h. There were three 
explosions, and three empty containers of the identical hand grenades were 
found in the immediate area which contained readily" discernible fingerprints 
thereon. With no definite clue as to the identity of' the person attempting 
to perpetrate the crime, an ingenious Provost Marshal took plaster casts 
ot the hand am footprints left in the damp earth an:i also lifted the finger
prints from the grenade containers. By the process of.elimination,.and the 
testimony of a qualified fingerprint expert it was definitely established that 
both the~,· foot, and fingerprints we~e those.of the accused. Against 
this arra-r ot facts accused presented eTidence from his tentmates that he 
was in his tent for from one to one am a half minutes immediately af'ter the 
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explosions. . Evidence for the prosecution shows that the footprints ot the 

person throwing the grenades ran from the point trom which the grenades were 

thrown in the direction of the tent in which accused slept and that such 

.distance could be run by five different men in from fifty-tive seconds to 

one minute and six seconds. 


To establish the offense .L'"Specitication, Cha.rge·"J:J·of which accused 
stands convicted, it was necessary to prove by direct or circumstantial 
evidence that accused did at the time am pl.8.ce alleged throw a hand grenade 
at the tents where the three lieutenants named in the specification were 
sleeping, and that, at the time of the assault, he had the intent to commit 
murder. The court could properly inter from the ver,y nature of the assault 
that murder was intended (par. 149 l, M.C.M., 1928). . . , 

There was no direct proof that accused committed the act in question. 

It is well-established law that all of the elements of the offense 

ms:y be proTed by circumstantial evidence (16 C.J. 766J. CM 207591, Nash). 


· It is equally well established that a mere conjecture or suspicion does 
not warrant conviction (16 C.J. 700; CM 197408, McCrimon; CM 206523, 
~) with respect to circumstantial proof. 

· •To prove a .faot by circumstances there should be 

positive proof or the facts from which the in.ference,or 

conclusion is to be drawn. The circumstances themselves 

must be shown and not left to rest in conjecture, * * *• 

(Prentice ~~ ~ Q2. v. United W• In!· Q2. 

106 Pac. (2nd) 314, 322). · · 


"'Proof 1fhich goes no further than to show an !n;Jur.r 

could have occurred in an alleged way, does.not warrant the 

conclusion that it did so occur, where from the same proof 

the injury can with equal probability be attributed to some 

other cause. 0 (Gegrda ~ .Q.2. v. Edmund.s, 171 So. Rep. 

256, 258). 


ltWhen evidence is or sufficient probative force, a 

crime mq be established by circumstantial evidence, pro

vided that there is positive proof or the tacts trom which 


·the inference of guilt is to be drawn, a1Xl that that infer

ence is the onJ.7 one which can reasonably be drawn from 

those facts (People v. R&zezicz, 99 N.E. 557, 564). 


"The Board of Review, in CM 195705, ~' discussed 

the probatiTe value of circumstantial evidence and toulXi 

evidence in that case insufficient. The onJ.7 evidence 


' \ 
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in that co.se was that accused who had access to quarters 
which had been rifled, had gone absent without leave at 
•pprox1lllatel7 the tills the thert was discovered. The 
present case, as outlined above, is m.a.te~ di.t:f'erent.• 
(CK 216004, Roberts, Miller). . 

The court in whose province it is to w~igh the erldence and judge 
the oredibllit;y of' the witnesses (sec. 395 (56), Dig. Ops.· JAG, 1912•40) 
gave credence to the.testiao.u;r presented b;y.the prosecution, alt.hough 
circumstantial in its entiret7. 

• Whatever mq be established 117· direct, may be established b;y 
aircmnstantial erldence in criminal cases. Only tew convictioilll 
could be bad it direct testimo.u;r of' eye-witnesses should be required 
and the rule is one of necessity- (20 h. Jur. 27)). ·· 

•A theo17 cannot be said to be established by circtm• 

stantial erldenee, even in a oirl.l. action, unl.ess ..the 

tacts relied upon are ot such a nature and are so 

related to each other that it is the on.J.7 conclusion 

.that can fairly or reasonably be drawn :f'rom them.• 

(United States Fidelitx A!!!! GwanJ: Compamr. v ... ~ 

Moines National ~' 145 Fed. 279 • 


Where there is substantial evidence to establish all the elements 
ot the otf'ense charged, a verdict fer the accused cannot be directed on 
the theory that the evidence is insufficient to convince the jury ot 
accused's guilt beyond a reasonable doubt {&D v. United States, 2.31 
Fed. 106). · 

"When a series or tacts, distinctl.7 and unequivo~ 
proved, mani.testl.7 tends to one conclusion, and another 
tact is propued in contradiction to that conclusion, the 
mere inabilit7 to account :f'or such opposite tact is not 
sut:f'icient to destroy the interenee deduced from the others, 
but the positive inconsistency should be f'ull.7 shown.• 
(Burrell on Circumstantial Erl.dance, p. 35). 

•* * *'a f n circumstances may be consistent 

with several solutions, but· the whole context of 

circumstances can consist with one h1'J>othesis onl.1'; 

and the wider the range or circumstances is, the 

JllOre certain will it be that the btPothesis which con

sists with, ani reconciles them all, is the true one.' 

* * *·" (Burrell on Circumstantial Evidence, P• 192). 


Koral aertainty is a strong presumption, grounded on probable 
reasons which very seldom :tails or deceins us (Burrell on Circum
stantial Evidence, P• 199). 
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The series ot tacts set torth hereiD&bove warrants the conclusion 

that accused was guilty of the offense as charged. The chain of circum

stances is so strong as to preclude arq other reasonable hypothesis than 

that of accused's guilt. The testimon;r of accused's tentmates as to 

talking with him shortl.7 atter the explosions were heard is not su:f'f'icient 

to destroy the interenoe deduced from the other facts. None testified 

that he actuall.7 saw him during the internl. ETen it accepted by the 

court as true, the ti,me element alone would not.preclude the truth of the 

other facts before the court. The minimwa time testified by accused's 

witnesses from the time of the uplosions to the time they heard accused'• 

TOice in his tent was one minute, and the proof showed the distance from • 

the point from which the grenade was thrown to accused 1s tent could be run 

in 55 seconds to 66 seconds. It is well-established law that evidence u 

to correspondence of to•tprints am fingerprints is admissible to pron the 

identity- of an accused. 


•Evidence as 	to the correspon:ienoe of tinge~ints is admissible 
to prove the identity of accused. (:im-. 616 (2), C.J.s.) . . 

*** 
•J.s a general rule, evidence of the correspondence of 

tracks, footprints, or ground marks found in connection with 
a crime, with the track, footprint, or shoe· mark of the ac
cused, or with the track, footprint, or shoe mark of his 
horse, or with the track, tread, or wheel mark of his wagon 
or automobile, is releTant aDd competent to identif'T the 
accused.• (par. 616 (3), 22 c.J.S.J •. · 

It is the opinion or the Boa.rd or Review that the evidence ~ supports
the court's rillding accused guilty or Charge I and,,its speoitication. 

The court having 1'ow:id accused guilt;y of the ottense alleged in Charge
I, an:i the specification thereof, it follows that the evidence warrants the 
tin:iing 01' guilt;y of Charge ll and its specification, because he stated wner 
oath that he had not handled or touched bani grenades during the time in 
question. · 	 · 

The Inspector General'• investigation 01' the explosions was not as an 
i Investigating Officer, nor in the course or a judicial proceeding (par. 148 Ji,

x.0.11., 1928) &Jld no questio_» of common law or statu~a,r.r perjur,r was involm 
(Cll 198262) •. The offense L Specification, Charge Ilf ·or which accused was 
convicted not heing one in violation or a Federal Statute, peDitentiar;y ·con

, rinement therefor ii not authorised. However, the question becomes academic 
ror when a sentence or ooDtin.ement 11 adjudged b;y a court-martial upon con
viction 01' two or more acts or owlions, an;r one or which i1 punishable under 

, the Articles or War by confinement in a peDitential"r, the entire sentence ot 
I 
I 

-s
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cont'inement mar be executed. in a penitentiar,r (A. 1f. 42). Assault with intent 
to murder is punisha.ble cy imprisoillllent tor twenty- years (18 U.s.C.A., par. 455). 
Such punishment is also permissible under the Table ot Vax1 mum Pwiishlllents (par. 
99, M.C.K., 1928) • · . .. · 

5. For the reaeons atated. above the Board ,r Review holds the record ot 
trial legall3' sut'ticient to support the findings &lid the aentenoe. 

~· 
Colonel, J.A.G.D. 

(Absent) , Judge Advocate. 
Lieutenant Colonel, J.A.G.D • 
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A.RMI SERVICE FORCES 

•In the Branch Of'i'ice ot The Judge .Advocate General 

Melbourne, Victoria, 


Australia. 


Board of' Renew 

CM A.•1384 11 August, 1944. 


U N I T E D S T A .. T.ES 	 ) Trial by G.C.M., convened at Base 
) •F•, USASOS, APO .322, 6 June, 1944. 

v. 	 ) Dishonorable discharge, total 
) forfeitures, confinement at bard 

PriT&te'HUISoN CALHOUN ) labor for life. The United States 
C.:M484041), 984th Quarter ) Penitentiary, McNeil Islam,1 

master Service Compa~. ) WashiDgton. 

HOLI;>ING by the BOARD OF REVIEW 

BARRON, SUGG, ROBERTS ani KUR.PHI, 


Judge Advocates. 


1. The record of trial in the case of the soldier named above has been 
examined by the Board of Review. 

•· 
2. The accused was tried upon 	the following charge a.Di specification: 

CHARGE: Violation.of' the 92.cd Article of War. 

Specification: In that, Private Hudson Calhoun (NMI), 984th 

Quartermaster Service CompaIJY, Base •F•, Aro .322, did, at 

Base •F•, Aro .322, on or about 2 May 1944, with malice 

aforethought, willfully, deliberately, feloniously, unlaw

i'ully, and with premeditation kill one Corporal Johnnie 

L. Hall, 984th Quartermaster Service CompaIJY, a human being 
by shooting him with a carbine • .30 caliber K-1. 

He pleaded not guilty to, and was founi guilty or, the specification and 
charge, and was sentenced to dishonorable discharge, total forfeitures, and 
collfinement at hard labor for the term or his natural life. The reviewing 
authority approved the sentence ani designated the United States Penitentiary, 
McNeil Island, Washington, as the place of confinement. Pursuant to Article 
of War 5Qt, the record of trial was forwarded to the Board of Review, Branch 
Office of The Judge Advocate General, Me~bourne, Victoria, Australia. 
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3. The evidence for the prosecution reveals that on the afternoon ot 
2 May, 1944, the accused approached. Private First Class John H. Gray, on · 
guard duty, and informed him that he had been sent by Corporal Hall to relieve 
him. Gray surrendered his rifle to the accused but immediately took it back 
and resumed his post which was n~r a supply room (R. 7, lOa, 11). About 
an hour later Gray noticed a soldier, Cecil Young, "coming with a rifle around 
the supply rooma. Corporal Hall, Gray's immediate superior, also saw Young 
coming with the rifle. He intercepted him for the purpose of disarming him, 
aiid a tussle ensued. Gray intervened and took the rifle. The clip was taken 
from it by Corporal Hall who then told Gray to let Young go (R.8). While this 
was taking place, Corporal Hall's weapon, which he had placed on the ground prior 
to the tussle with Young, was picked up by the accused who walked away with it. 
The matter concerning Young having concluded., Hall, seeking his rifle, saw that 
Calhoun had it.· Calhoun was then about twenty yards awq. Hall asked Calhoun 
for his rifle and started walking toward him. Hall, weaponless; had proceeded 
about 8 yards toward the accused, when the latter fired his rifle at him. Hall 

' 	ran back some 20 or 25 yards, picked up some stones about the size of his fist, 
and threw them at the accused (R.9). The accused dodged the stones except one 
that hit him on the thigh. According to Gray, Hall ran around him and "snatched. 
M:f rifle oft TI1:f shoulder and he was just getting into position when he knocked 
it away with his left bani. * * * He threw it off with his left ham.a Grq 
said that Hall did not shoot the J>iece but threw it to the ground and started 
running off. Atter Hall had run about twenty yards in a direction away trom 
Calhoun, the latter shot again, and Hall tell dead. Gray did not observe aey 
lethal weapon in the immediate vicinity ot Hall's body although he did not go 
up to him after.he fell (R. 10, lOa). According to other testimon;r, no weapon 
was found in the immediate vicinity ot the body or the deceased af'ter he had 
fallen to the ground (R. 39). 

Gray testified that the accused had come to his post about an hour earlier 
in. the afternoon and told him that he had been sent by Corporal Hall to •release 
him.11 ; that he did not permit Calhoun to relieve him, that •* * *Me and him 
had a good talk. I didn't leave. It kept on and made me believe him so I 
turned in TI1:f rifle to him am walked off a distance and went back to him and 
got it•. He said that Calhoun did not tell him why he was being relieved but 
only that Corporal Hall had sent him to do so (R. lOa). Gray stated that H&ll 
had his rifle about •waist high" but that he did not point it at the accused; 
that he was staming facing him with the gun across his body and that he then 
9 Throwed it oft from him and started running off.• (R.15). 

Private Rufus S. Menter, 984th Quartermaster Compaey, was in charge or 

a detail working near the scene of the shooting. He heard several shots and 

saw the accused fire the first shot. He testified in part: 


9 * * * tlfe corporal of the guard at that time was Johnnie Hall. 
They had a little scuffle between Johnnie and Cecil Young. 
While they were scuffling Johnnie dropped his carbine and began 
scuffling with Cecil Young. While they werp scuffling Calhoun 
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picked up the carbine. Johnnie Hall got up and looked for his 
piece and found out that Calhoun had it so he asked for it and 
began to advance toward Calhoun and Calhoun halted him and told 
him not to come closer. Johnnie kept going till he fired one 
shot from the side and at that moment Johnnie runs back and 

picked up a couple of stones. He threw them at Calhoun* * 44t 


(R. 17). 

After he heard the first shot fired he got behind some boxes and could see 

Hall but not the accused. After the second shot he saw Hall fall to the 

ground. Menter stated that he could not recall seeing a weapon near Hall 

after he fell to the ground (R. 18, 19). 


Another witness, Sergeant Fallis, was in his tent across the road from 
the scene of the shooting (R. 32). Hearing a shot fired he walked outside 
and saw nthree fellows squabbling over a rifle•. He observed that one of 
them broke away and, after running about twenty-four feet, started throwing 
rocks at another. He saw the man who ran away throw a rock and hit one of 
the men struggling with a rifle and then observed one of the two remaining 
twist loose from the other with whom he had been struggling am fire (R. 33, 
.34). The witness did not know any of the three men but after a second shot 
was fired he saw the man who had been throwing rocks fall to the ground (R.34). 

According to the stipulated testimony.of Major Allan P. Skoog, Medical 

Corps, the bullet wound in the head caused the instantaneous death of the 

deceased. The bullet entered the right side of the head and went out 

through the left side of the neck (R. 41). 


4. After having been advised of his rights, the accused elected to 

testify in his own behalf. He stated in substance tha~ his First Sergeant 

marched the compa:o;y over to Wiggins Dump on the afternoon of 2 May,, 1944, 


· and 	turned the company over to Sergeant Lewis. Lewis told Young to get 
in ranks and Young said he would not. The next thing he observed was 
Lewis "hitting Young with a knife so he cut Young in the arm.•. Young 
broke loose and ran away. Lewis then picked up a pick am the deceased 
arrived am ordered Lewis to put the pick down. ~bout this time Young 
was taken to the dispensar,r b;y the accused, the First Sergeant and others 
(R. 52). Shortly afterwards Young came towards the compan;y area with a 

rifle' and the deceased started over toward him and told him to put down the 

gun. He warned Lewis to watch out as Young was coming with a rifle. The 

deceased told Young to get back and received a reply from him that he would 

not. Deceased laid his gun down and continued talking to Young and a 

tussle ensued over Young's gun. Young broke loose from the deceased and 

accused took up deceased1s gun which was lying on the ground nearby to 

•prevent an;y shooting• as he said he was afraid the deceased might get his 

gun and shoot Young. The deceased then told accused to put the gun down 

and accused refused (R. 52). At that time the deceased picked up some 

rocks and threw them at the accused, the last rock hitting him on the 
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thigh as he was dodging. The accused had the gun in his hand pointed toward 
the ground and he released the trigger before he knew it; that the deceased 
turned around and went to Frivate Gray, took Gray's gun off his shoulder 
am came around a truck with the gun in position and started to aim. Ac
cused claimed that he knew that if he did not shoot, the deceased would shoot 
him and that he did not aim at the deceased but fired the gun from his side. 
He claimed that deceased was in a crouched position when he first shot (R. 52
56). Upon cross~examination, he stated that ~en be picked.up the deceased's 
rifle it had a. bullet in the chamber and the safety was off (R. 58). In 
response to the question, "You were afraid he was going to shoot you?", he 
replied, ayes, sir", and to a further question, "You meant to hit him didn't 
you?" he answered, "No, sir. * * * When he started round the truck I just 
shot" (R. 541 55) • He was asked it the accused was standing up with the 
gun 11about like this" and answered: 

11 No, sir. He came round the truck with the gun up almost 

up to his shoulder but he never did get it up to his shoulder 

-- came around with the gun just as he got around, that's 

when I fired the gun.a (R. 55) •. 


5. To convict an accused of murder it is necessary that the evidence 
establish that he unlawfully killed the deceased, with malice aforethought 
(par. 148, M.~.M.,_1928). . . 

"Ma.lice aforethought, - Ma.lice does not necessarily mean 

hatred or personal ill-will towa.rd the person killed, nor 

an actual intent to take his life, or even to take aeyone' s 

life.** * 


.Mal.ice aforethought may exist when the act is unpre• 

meditated. It may,mean aey one or more of the following 

states of mind preceding or coexisting with the act or 

omission by which death is caused: An intention to cause 

the d~ath at:, or grievous bodily harm to, an;:r person, whether 

suoh person is the person actually killed or not; (except when 

death is inflicted in the heat of a sudden passion, caused 

by adequate provooation)J knowledge that the act which causes 

death will probably cause the death or, or grievous bodily harm 

to, aey person, whether such person is the p6rson actually 

killed or not, although such knowledge is accompanied by in• 

difference whether death or grievous bodily harm is caused 

or not or b.r a wish that it may not be causedJ intent to 

commit aey .f'eloey. * * *" (par. 148 ,1, .M.c.M., 1928). 


The uncontradicted evidence shows that the. second shot ot the acc'ilsed killed 
the deceased, and the tiring of this shot is' admitted by the accused. Aside 
.f'rom the testimoey of the accused it is clear·that the deceased at the time 
of the tiring ot the fatal shot was running awq from.the accused, 
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and that h~ was not armed. The court was warranted in concluding that 
accused had no reason to believe himself in danger. In defining •malice 
aforethought• the use of the word "atorethought• does not mean that malic.: 
must exist for ~ particular time before the commiasion or the act, or that 
the intention to kill must have preTi.ously existed. It is sUf'ficient that 
it exist at the time the act is committed (par. 148, p. 163, K.C.K., 1928). 

Mal.ice is presumed when a deadly weapon is used (par. ll2 ~. M.C.M., 
1928) in a manner likely to cause death or _serious bodily inJUI"1 (Wharton's 
Crim. Law, llth Ed., sec. 850). The use of a deadly weapon b;y the accused 
in the manner alleged and under the ·revealed circumstances warranted the 
court in finding that accused killed the deceased with malice atorethought. 

The defense attempted to excuse the homicide on the grounds of self• 
def'ense. Accused claimed that deceased had obtained Gray- 1s gun aDd had 
started to ai.JI it at him when he shot.deceased. 

"**•To excuse a k'11ing on the ground of self-defense * * *• 
The danger must be believed on reasonable grounds to be 1.Jaminent, 
and no necessity will exist until the person, it not in his own 
house, has retreated as tar as he safely can. To avail hill
self ot the right of selt-defense the person doing the killing 
aust not have been the aggressor and intentionally provoked the 
difficulty; but it after provoking the tight he withdraws in 
good faith and his adversary follows and renews the tight, the 
.latter becomes the aggressor.• (par. 148 •• M.C.M., 1928). 

The record contains evidence which would Justify the conclusion that there 
was no aggressive act b;y the deteased at the time he was shot, and accused's 
claim. that when he fired the tatal 11hot he was afraid that dHeased was 
going to shoot him with Gray's rifle was negatived by the testimo!V' ot eye• 
witnesses to the effect that at that time deceased had thrown G~'s rifle 
to the ground and was running away from the accused. The court was 
warranted in concluding that accused was not in tear of bodily harm when 
he fired the fatal shot and that he was not acting to repel a:rry actual or 
apparent danger (Wharton's Crim. Evid., P• 438). The court, in whose 
province it is to weigh the evidence, Judge its credibility, and determine 
controverted facts, resolved the issues against accused. 

6. The findings ot the court are f'ully supported b;y the evidence 
and the f'indillgs and sentence were concurred in b;y three-fourths of the 
members of the court present at the time the votes were taken. The 
sentence of lite imprisonment is authorized. upon conviction ot the crime 
of murder by Article of' War 92 and confinement therefor in a penitentiar,y 
is authorized by Article of War 42, and b;r Sections 454 and 567, Title 
18, United States Code Annotated. 
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Colonel, J .A.G.D. 

, Juige Advocate.Q?c'1~ 
( ~olonel, J.A.~ 

(Absent) , Judge Advocate. 
Lieutenant Colonel, J.A.G.D. 
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· JRllI SERVICE lORCES 

h the Branch Qttioa ot.?he .Jqe .l4wcate General 

lielbourne,.Victoria1 . 


.lustnlla. 


UllITED S'?.l!IS 

v. 

Frivate JAII!S w. PEOPLm 
(3828ll55), CompalV" •A•, 
868th Engineer .l'ri.&ti~n 
Battalion. 

28 JuJ:¥, 1944 • 


Trial b;r G.C.K., convened 
at Headquarters, 1itth 
.l1r roroe, A.P.o•.713, 
Unit #1, 28 June, 1944. 
'lo 'be.hanged b;r the ~ 
until dead. 

HOLDIHl bf the !IOW> OF BEVID 

BLRROI, STAGG, BO~S, &Di llURPBI, 


Judge Advocates • 

.,( 

1. The record ot trial in the oaae ot the soldier Dallled abo'9'8 baa 
been aaa1 ned b;y the Board ot Review. 

2. The accused •s tried upon the tollow!Dg charp &Di speciticationa 
" 

ClWGlh Violation ot the 92Dd .lrtiole ot -.z.. 
Speoiticationa In 1ihat hi'fate Jues lf. Peoples, Coapal\Y' 

•A• 868th Eneineer .biation Battalion did, at J.l'O 713 
C/O Poat llaater, San lranciloo, Calitornia, on.or 
about J.pril 221 1944, with aaliee ator.thoueht, will• 
~•. deliberate~, telonioua'.b', unl&wf"1117, am 
with premec11t&Uon Jcill one Sergeant J.l.omso ». 
lloin't71'e, a humn beilJ& br. shooting~ with .a ritle. 

He Jl.e&eled mt guilv to the. 1peoitication am charge am was toum guil.V u 

charged. He n.s sentenced to be hanged bf the neok until dead. the review

ing author1't7 apprond &Di the oonf'i1'1ling authority oonf'irmed the aentenoe. · 

Pursuant to Artiole ot War 5()f, the record ot trial was torwarded to the 

Board ot Ra'f'in, Branch Ottice ot The Judge Advocate General, Melbourne, 

Victoria, .luatralia. 
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3. The competent eTidenoe tor the prosecution •hon that at about 

llaOO P.K•. on the 22m ot April, 1944, at Lae, In Guinea, the deceased 
and Sergeant Daniel Skeeter entered the latter'• tent, sat don, &Di 
engaged in a conTersation the deceased telling Sergeant Skeeter •ho• 
to advise hi• aen" (R. ll~. Printe loseph :a. Tboapson, Private.Ra,7mom 
Fao17, ani Corporal.Joseph A. Forman were also in the tent at the t1u 
(R. 10, 19). 1'he light in. the tent was burning blit the aigDal bad just 

been given. that. the lights were going ott (R. 17). Sergeant Johnson, 

who occupied a tent •across th• street• trom the one in which deceased 

Y&S sittillg, called to hill to •come over•. .lt that time accused was 

ob•erved atsm1ng outside the tent with a ritle in his h&Ms. Be told 

deceased •Bo, 70u ail'l't going• (R. 19). Deoused &%'OH and walked to 

the door ot the tent and asked accused 1 wh7 he wanted to get his gun•.

Accused made no rei>J1' and deoeased called to Sergeant Johnson to •cone 

over to talk to his bo7". iocused, who was standing about three or 


· tour i-oea from the tent do~ then tired at deceased (R. 13). .ltter 
the ti.rat ahot, deceased tell •tace down• in the tent. iooused con•, 
tinued shooting, tiriDg two .or. three .:>re shots (R. 17, 18). · Senral 
witnesses testified that thq recopiud acoused.. u the one who did the 
shooting am all teatitied that deceased -· med and ata.Ddi:! in the 
door ot the tent at the tilae Jae 1IU killed (:a. l3, 17, 19, 201 i). 
.locuaed then went to h11. tent when 'f/S Daniel .h.tton. clisarmed hill am 
~k the ritle to the orderly' room and clelinred it to the Jirat S.rgaant 
(R. 31). When the ritl• -.s received bT the J'irat Sergeant it was •hot• 
(R. 34). Subeequen~, acouaed .urrendered to Lieutenant Johnson (R. S7) 
and was turned over to the IW.itar.T Police. (.B.. 36). At tbat time he . 
pve •Yidenoe of bavi.nl 'beell 1dr1nk1Jll1 am w.a •atqgeril'll just a little-• 
not nrr auch• (.a. 3S) but he.spoke •olearl.1"' and was 'normal• (R. 34, 70). 

. I . 
"'. .. . 

· Corporal Various :c. Jlooman, a aaber ot accused'• unit, testified 

that at about lOsOO P.K. on the night in question he was in accused'• 

tent, where he am accused bad a drilllc (R. "). .lccused •tated to h1a 

that 1he bad eoaethi:ng on his cheat tor a long time and was goi.JJe to · 

get it ott that m.gbt• (R. 45). lhile in accused'• te,;t this w.itneaa 

was advised that deoeu.ed desired to apologise to hill L llool"ll&l\,/tor

•mat happened. about three da;ys ago•. llool'llli&l1 •left then &Di went; 

up to lloiuVre am was apologised tor Hveral. night• betore that~ tor 

the, knit• he pulled on. ae. lie p.n u a dr1* an:1 we Ila.de up• \R. 45). 


. . 
Deceased waa taken to the Third Jledical Laboratorr where an a=aaha• 

tion bT CaptaiD George P. Saith, K.o., renal.eel: 

•?here nre aultipl• gunshot wouma, one ot them enter!Dg the 
right side about the left ot the tenth rib am going through 
tllt 11nhg or the. cliaphrap, alone hi• hear1; am lett lung, 
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colliag out at tb.e 18T81 ot the third iDtenpaoe, goiDg 
umer the ald.n, coming out the shoulder 3oint. ' !'here 
.. another gunshot woum in th• lett wriltJ aDOther 
one entering the right thigh break1 ng the head ot the 
right .temurJ and there was another glanoillg 1J0wd 
•tri.k.iDi the abdoaen am also th• biceps -- the ak:1n ot 

the biceps on the left ara. .lzd there was another 

woum direOU1° at the lenl of .the HCOM interspa.oe

&o1Di beneath the Uh am coaillg out at the right ex11la 

&Di tearing the llU.SOle aJld lk1n at that point. !'here · 

waa a pertoration ot the heart. with aassiYe hemorrhage.• 

~7~). ' ' 
.. . 

lroa thue wounds deceased died •inedi&teJT' (ll. 8, 37) •. 
. - " 

'l'he prosecution introduced b;y atipulation iD e'YideDce (Proa. k. 2J 
R. 43) a 1t&taent ginn bT &COll8ed to JlaJo:r Chance, 011 the 24th ot J.Fil, 
1944... file 1tataaent, 1D part, .tollona 

•OD the train to ·stonema.n I d14n•t haYe an.r &rilJilllellt 
with Sgt; llolntJre. !'here wasn•t al\T ..argu§Hnt J.t Briaba.ne 
or on the boat to Lu. I tried to get aloag with hi.a 3ust 
like au,rone else•. 

· I· forgot to sq when I was at llao Dill Sgt llcint;rre 
called ae out tor O&liathenics. I told hill .'ST t ..t nre aore 
a1'l t.hat I nan1 t goil'lg out. He said I will go out. Ye arpd 
am Jae bit .. and pulled a kDit• Oil ••• I did not do ~ 
but told h1a I 1J0ul.d get hill. I went on.aiclc call that morning. 

. . 
sp_Moiavre aa busted at Stoneman wt while at-Lae 

•• promoted to a eergeant 1D the third platoon. I aaw hill 
in the 001lpe.tl1 wt didn't ban arq tbbg to do with .hill. 

Oa Saturdq, 22 .lpril 1944, loln"t1re, Sgt Johnson am 
Cpl Moorman oaae to rq tent lmntillg.eozething to drink. I 
told them I didn't U.Te a:q 3uice. llclnt1re B&id there -.a 
aome aDi he would ti.Di it llOllHherea. I didn't 88.::J &JVth1nC 
to t.hia. Cpl lool'WUl isat on the oot beside ae am we were 
talkhig. JlolDVi'e and Sgt Johnson latt. llool'IWl atqed 
there. I told hill I did uve aoae 3uioe. I went &Dd got 
it and we. both had oDe_drink apiece and put the bottle on 
the fieore There WU onlJ' about & third Of & quart. 

Clartince Jacoba came 1D and told llool'"ll&D that lloiirt,r• 

W&llted to aH h1:a to apol,lu :tor the other night. Jlooman 

aa1d he didn't 11Ut &JV"th1Di to do with Jlalntyre. I told 

Jlool"U.ll to do .. a taTOr am go am accept. the apoloa. 
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Jl• left aDd I aa'l there am then. went O'Yel" to th• 8391;.h 
Engre am eot a ritle. I •tol• it. I •till reaeaber where 
the tent 11. lo one nw.•• take 1t. .u it wasn1t loaded I 
picked up a clip from the floor &Dd loaded it. I.callebaok. 
'to the area and pused betnen Sgt Jolmsop'• tent aDd another 
one. Cpl Hopkins 1r&8 in bed and ad.d eomethil:lg but I don't 
mw what•. ·I heard Jlclnt1re te.Jttng. Sgt Johaaon called 
h1a am he oue to the door. I aet hia at the door aDi told 
.hi.a he wun•t. going. Re called Sgt Johnson am aaid, 'Your 
bo7 won• t let ae go coae and tan· to hia. • Mcintyre aaked 
•• wha'l had he done to ae. I told hia that he.was the oause 
ot .. being aessed up in the coapan;y an:1. allloat going to the 
guard house.· I told hill he hadn't treated ae right ta'k1ng 
adftD'tage ot •• .like 1'.e did lool"llll.D the other night. I 
shot him. I don't know how MDT tilles I shot hi.a. I don1t 
know what ade ae .do it. 

I lett the tent and went 'to .,. tent. Cpl Patten oaae 
in, no I aet Jusie Tqlor aDi he asked ae what I did. I 
told hia I didD.'t know. Then Cpl Patten oaae in an:1 asked 
for the ritle. .. I gan· it. to h1a. Tb.en. I heard eome ahots 
I picked up lf1' 'ba1oDllt &Dd stepped out ot the tent. Then. I 
heard 11011.eone rum~ ag. There was no more ehooting so I threw 
rq bqonat OD to the tent noor. Then I ... First Lt. Johnson 
aDi ht Sgt larrbiton. I asked Sgt Farrington it Lt. Johnaon 
anted to •ee ae. · lie ea1d 7ea, and then I •poke to Lt. · 
.Tolmaon. Then the LP·• took .. to the stockade.• _ 

J:ocuaed elected to be no'rn am testified that at about 8100 o'clock on 
tke •nniDc in question he bo1J4ht a quart ot Yhiskq. .It was. not 9'bonded• 
but ••oaething aoaebod7 Ill.de• (ll. S7, SS). lie had drank about a "halt pint• 
ot it before Corpo1'1 Jloorllla?l came to hi• tent. Be ·gan Jlooru.n two driW. 
and Pfo Clarence Jaco'bcl one, atter whioh there w.s about one-third left ill 
the bottle (R. 57, SS). lie related the ,incident a.t ct.ceaeed •endinl tor 
Corporal Moorman u te1titied to b7 hill L llool'll&DJ. · Dea1ring to aalte a 
•P-)8• tro• 80me •hell• he went to the •s39i;b.• (R. '4) am 1tol• a ritle aD1 
a clip ot 11nnnmtion, stating..,. intention ••~to 0ar17 the rine back• 
(i. SS). Shortl.7 after JloOl"MJl lett, he told 1.Tolm Gremlin• to •atch.1P3' 
bottle~, took the r1.tle am nn.t to the tent where he heard deceased t1tlki ng 
with Sweeant Skeetw. lie w.a atam1na •about ten paces out in tront ot 
the tent• when deo.ued oaae to the tent door. Be ea1d to deceaaed1 

•• * *'You are not eoina' &JJ1'1fhere.• Be look at••· Be 8&1d. 
!!Jqf! . l'•ll ••• I Mid •You know_whT. • ile 1q9 'Aren't n 
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al~s been trienda? 1 I says 1I don't know. You neTar did 
aho• me 7ou were no ·triem ot ••·' He don't sq &1J;1th11:1g ••• 
I don't ea.7 &JVthing. A little while am Sergeant Johllson call 
hill am he aqs 1I can't come. Come alX1 talk to this bo7 
Peoples • • • he got a ritle on hill.• He still stood there•
.lm he was lookiDg at me am I was.looking at hia. it the 
tiae I had the ritle down. Be lett trom in tront ot the tent 
where ae am h1a were talking tirs-t. am he goes back &rouni in 
the tent. .lt the aide ot the tent there was a rain coat bug1!Ji 
up in the tent. I goes in the dark aide of the tent. I stqs 
a little while am don't see hiJI n:> more. I thought he was gon.. 
J. little while am he come 1-ok to the door•.. He said 1Peopleai, 
what haTe I did to 7011? • I nenr sq nothing ••. I ns juat 
watching hill. Be was atam11:1g up in the door but his haM n.s 
wrapped beh1Di hi-. I couldn't shoot hi.a • •• am d1dn1t want to 
shoot Ma. I don't want to kill no~ like that so I kept 
atanH1:1g there looking at hill. 'iben I starts awq ... I glanced 
back ••• he aade a step like he was going to tollow ae•. I don't 
know what he had in his lwrl. Be started to raise his night up 
ott his teet when I then shot. I wasn't just trJi.ng to hit hill_ 
or nothing ••• so it I did shoot am hit h1a •• I had raised the 
ritle up to • • • did probabl.7 hit hi.a in arma or som.nhere • • no 
intention of hit h1a in the boq'.• (R. 55-~). 

. . 
He adllitted surrendering hiuelt to Lieutem.ut Johnson (R. 57). He testified 
that deceased had threatened hill at one tille ba.t denied that he bad told Corpo
ral Koorman •in plain words• that he had something on his chest stating, •aa 
close as I can remmbar I told hi.a, I sqa 1Be had aessed with ae. •• (R. 60). 
Upon being asked when he.got the idea in his mind that he wanted to.shoot 
deceased, he replied

"When Corporal lloorman left I set there awhile and • •. • am I 

set there am I was thinking to ·npelt, aDi 1fl1" mind was going 

aroum so he had •••• I tiggered he had Ilia-used me oncet am 


· at the tiae that he did it I had • • • I was marked 'quarters• 

aDi rq feet was poor am I couldn't go out tor &lJ1 .••• I . 

couldn't do work.• (R. 60). . 


. . 
He further testitied that at the time deceased had •na-uaed• him the deceased 
hit hill in the tace aDi had drawn a knite on hill (R. 61) but.later admitted 
that the il:icident .had occurred in September (R. 66). · When he came to the 
tent where he heard deceased talk! ng .(R. 67) . it was his purpose • ot seeiJJg
him•. Be knew deceased carried a knife •It was not a G.I. knif'e - it was 
a long knife. * * * he had drew it on me once• (R. 62). He saw no weapon 
in deceased• s hand. when· he £ deceasei/ came to the tent door am could not 
•see his ham because he had it turned behin:r his leg am he come out fros 
the dark aside ot the tent. * * * I thought he would probabq 1"Wl up behi.Dl 
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me in 'llJ3' back or something • • • and would ban chopped 11e up er something• 
(R. 62). .laked it' he thought ot the consequences ot hi• act while sta.miq 
in front ot_the tent accused replied& 

•I thought ot it am then I stai-ta a~. I couldn't shoot. 

him. fhen I starts on &ll'BY'• So he makes.hie motion like 

he ia to come am Jlake an ettort to step forward or aomethiJJg. 

And then I had seen him when he come back out ot the dark 

ot the tent with his ham behilld him. I 3'128t ate.rte to make 

a step to go on awq • • • ha makes an ettort to come torn.rd 

and I 3ust come back around and I shot.• (R. 63). 


4. .lcoused is charged with lllUl"der. . IA order to determine the legal 
sutticie11CJ1 of' the eridence to support the t' ncH ng ot gulltJ', 1 t is nec•SS&r7 
that the evidence support the conclusion that the accused unl&w:rull.7 killed 
the deceased with malice ator,tho\Jiht (par. 148, ..c.M., 1928). 

llHelice Af.9retbopght. - llallce does 1JOt necea~ mean 

hatred or personal ill-will toward the person killed, 110r 

an actual intent to take hie life, or •Ten to take &l\YOD8 1s 

life.* * * 


Jlallce atoretbooght aq mat when the act 1a uripre
2ed1tated. It llq' mean~ one or more of' the following 

states of aiZld precedillg or ooaiatillg with the act or 

omiasion by which death is caused• An inention to cause 

the dea.th ot, or grieTOus bodll7 ~_to, &Dir person, 

whether such person 1s the person ac~ killed or not 

(except when death i• 1.ntlioted in the heat ct a. audden · 

passion, oauaed br adequate pro'l'Oe&Uon) J knowlqe that 

the aot which causes death will proba.bq oauae the death 

of', or grienue bod1q barm to, &ffT person, whether auoh 

person is the person act~ killed or not, althoup 


. auoh knowledge is acooapenied 'b,r 1nditter8J2Ce whether 

death or grieYOua bod1l7 harll 11 caused or not or .'b;r' a 

wish that it 'U;1' not be C&UBedJ iatent to· comd.t &!J1 

fel.CIZV"• * * * • (par. 148 •• 11.c.1., 1928). . 


Dle UDCOntftdicted eTi.dence ihon· that ao~ed .hot &ncl killed. the 
cleceuecl. Some tiae prior 1;o the hold.oU. accuaed bad told deceu9d that 
he would •get h1a• am had al.so stated to Corporal Moorman on the •TeJd.nc 
t4 the killing that he. bad eoaethllg on lda eheet and he was eohc to cet 
it oft that night. . le awe & rifle am 1mmmn1on and nut to the ten 
1A which Ile heard. deceased 1a TOiee. 1hen cleoeued eaae to .tba. tent door 
1Jl reapons• to a eall traa -& OOlll'ade to come to hi.ti tent, &OCUaecl anmUDCecl 
to bill that he was mot goi.Jla. 'f'he reoord. ill deTOid ot UT eTid.eoe t1'at 
at that.Uae deoeued aa armed or coaitted. &rrf acts of' 'fiol..- towards 
acouaed. 'lhil• 1t..m1q 1a the door ot. a ll&hted tent be .. ahot br 

. -6
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• aocwied, without proTI>O&Uon. 11.a acUona prior and eubaequem to the 
· hollioide aho• notaizlg warru.1iiJ21. an;r other reuomble .1Jlterence bat that 


aocueed planned to 4el1beratel7 kill S.rceut llelatJn. 
. 	 . . 
.UC•· ii pruaecl in la.• when a ..~ wee.lion·u ued (p.r. 112 a, 

1.C.I., 1928) a 1a likel.1' to cause clea.th er aerl.ou ~~~'Cl1'1 (Wharton'• 
am. I.aw, llth Id., eeo. 8SO). I1i tollon that llbare auch a weapoa ie eo . 

· used and dou caut death tlle,law preemea ulice troa nch aot. Such ·· 
· &Ctiona upon the port ot the aocued clearq conaUtu'H nrder in "f'1ol&Uoa 

ot J.rtiol• ot -..r 92. 
. I 

.looued'• atteapt to interpoe• tile eleMUt ot eelt-d.etenae 1a bcon
•itteiit w1:th. lda oollduct Wore, and at the:"\iu ot, ·the ahootiDg. · Be 
admitted that when cleceued oaae to 'tU1doOr ot the tent Jae ... :ao n&po• 

' h ld.a hanU. I• attillpted to muse the hoaicicle OD '\he croum that ll• 
bn deoeued oarried a Jadt• which Ile ·had dr&1l2l Ol\.lda ·'Ui~..J1:t"edoua 

,,September, 	am that ~ut prior to the shooting he/. aoouej/ had ate.rtecl 

·~ when deceased •..u a atep like Ile 11'8.8 goizlc to toll.ow ••• I c!on't 

know what he had ill.hie Jwd. I• ataned to ra1ae Ida night up ett hie 

feet when I then ehot.• · AC0118ecl' a atataent that deoeued h&4 et.artecl 

io adw.nce. ton.rd hia aen.lle ahot Jda 1a Mp1iin4 b;r' m:tDeUU wbo 

tuutied that deceuecl m atam1ng still at the tin. .&. .tated izl. 

paragraph 148 a et the lamal tor Courte-aartiala 


•• * * To u:nae a killing oa the grouDi ot eelt-datenae 
· tt * *• . The claJ:lcer 11Ut be belinecl on reaaonable crcnmd• 

~. ~" 1:111dnent, mi DO DeoM•iV will ma1; until the 

peno:a, it DOt iJa h11· own houae, bu retreated u tar u 

·u aat~ ou. To aftil lduelt ot the right of aelt• 

defense the person. doing the till.be aut not ba:q·bHn· 

'\he aggreesor am iJltentionailT proTOkecl tu cl1tticultJ'J

* * •••. 

It u ·tum..ental that a per10n cannot °b1' wora, tm-eat•, or othel"ld.a•, 

create &D emergeD07 am then juatif1 th• tilling ot the person whoa he 

aaaail.8 upon tile groUDdtl that he acted in aelt.cletenae. In tb.11 con
nection it has been aptq •tateds · 


•It.the det.mant in an;r -7 ohallenged the tight, am 

went to it Ulled, he cannot attern.rd aainta1ll that in 

teHng h1a usailaDt'• lite he acted in •elt-detenae. 

'J. an hu DOt, • * *• 'the right to pro'n>ke & q\1al'rel &Dd 

take adn.ntaga of.1~1 and then JutitJ the hoaicide.' . , 


. Salt-dete1111e ...,. be reeorted. to ill order to repel torce, ,;::, · . 


. , bu\ DOi; to 1Dtliot nngeanoe. * * * '!her• 1a oel"t&inl7 
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no law to 3ustit)' the propelition·that a man 1111:1' .be the 
usailant &Dd briq on an attack, &lld tho old.It u•ption 
rroa the consequence ot killiq his adnn&rT on· tlle grou?ld 
ot selt-dete:oae.· 'lhll• a an a-r aot aatel.1' on appeara.ncu, 
an:l 18 not bound to wait until a blow ia receiYed, 7et he 
.cazinot be the agg:reHor and then shield. hiuelt on the 
asSUllption that he was defending hiaselt.' * * *·• 
(llha.rton'• Crim. Law, Vol. I, P• 828). . _ · . 

. . . 
•selt-dete:oae is the reaistance d torce or aeriouaq 
threatened force, either aetualJJ" pemi.Dc or reasonabl.1' 
apparent, bJ" tore• sutt1cient to repel the act~ or 
apparent daqer, an:l no a:>re. • (lharton1a Crill. lrl.d., 
p. 438). ; . . . 

·The eourt, h whose province it ia to ••ieb the erl.de:noe and jqe the 
credibility ot witneeau (sec. 395 (56), Dig. Opa., JAG, 1912•.40), 414 
JJOt accept accused's nnion ot the-killing. 

.• t 

The ffidfDC8 is clear and col1Tizloi:ag that accused did, at th~ tiae 
am place an:l in the 111.mler alleged, kill dedeued. There -· aaple
eri.de11ee be.tore the court that the homicide was collld.tted without·lepl 
jutitioation or exouae, an:l that at· the tiae ot the l:illing aalioe· : · · 
atorethought was present h the lllil3d ot the aecuaed. Such homicide 
1a murder. The tin1Ullg8 ot the court nre tuJ.]J' supported b7 the . 
ertdence and the Board ot Be'ri.ntinds no reason in the record tor dia• 
turb:i.Dg the 1ame•.. 

fhe timings am· sentence nre concurred in b;r all ambers ~t -the 
court. present at the tiae the TOtes were taken. · 7.'he senteDC• ot death 

·ia expresslf authorised upon oonrlotion ot .th• crille ot llUrder bJ'"Artiole 
ot War.92.. . . ) . · . 

S~ For the reasona.at&ted above the Board ot Rertew holds the 
record ot trial le~ IUf'tioie 

(.lbaent) 
·· · · · , J\Jdgf J.dvooate. 

:Lieutenant Colonel, J.A.G.D. ··.· "·: . 

udge Advocate • 
•D.
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lst Indorsement 

Army Service Forces, Branch Office of The Judge Advoce:te General, APO 921+, 
31 July, 1944. To: Commander-in-Chief, Southwest Pacific Area, APO 500. 

1. In the case of Private James w. Peoples (38281155), Company "A", 
868th Engineer Aviation Battalion, attention is invited to the foregoing 
holding by the. Board of Review that the record of trial is legally 
sufficient to support the sentence, which holding is hereby approved. 
Under the provisions of Article o! War 50i, you now have authority to 
order the execution of. the sentence. 

2. When copies of the published order iii this case are forwarded 
to this office they should be accanpanied by the foregoing holding and 
this indorse.ment. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of· 
the published order, as follows: · 

.. 

(CM A-1385). 

~~ 
ERNEST H. BURT, 

Brigadier. General, U.s. Army, 
Assistant Judge Advocate General. 

(Sentence ordered executed. GCID 12, USAFFE, 3 Aug 1944) 
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.A.BJ4I SERVICE FORCES 

In the Branch Office of' The Judge Advocate General 
Melbourne, Victoria, 


Australia. 


Board of' Review 8 August, 1944. 
CM A-]J86 

UNITED STATES ) . Tri A by G.c.M., convened. 

l 
• atlJ.o_704, 25 llay, 1944. 

T. Dishonorable discharge, 

total forfeitures, confine
Private WOODROW ROBINSON ment at hard labor for life.I ) 

(34050483), 3524th Quarter ) The United States Penitentiary", 
master Truck CompaJl1. ) McNeil Island, Washington. 

HOLDIID by the BOARD OF l'lliVIEW 
&RRON, STAGG, RO~s,· and MURPH?, 

Judge .Advocates. 

1. The record.of trial in the case or the soldier Ilallled above has been 
examined by the Board or Review. 

2. The accused was tried upon the following charge and specitications 

CHARGEs Violation of the 92nd Article of' War. 

Specification: In that Private Woodrow: Robinson, 3524th 

Quartermaster Truck Compaey, il'O 704, did, at il'O 704, 

on or about 22 April, 1944, with malice .. aforethought, 

wiltully, deliberately, feloniously, unl.awtully, and 

with premeditation kill one Private Cllf'ford Manning, 

3524th QM Truck Compa.ey, APO 704, a hwaan being by 

shooting him with. a .rifle. · 


The accused pleaded not ~ty to the specificati!n and the charge ~ wa.s 
.found guilty as charged. He was sentenced to dishonorable discharge, total 
forfeitures, and confinement at hard labor for life. The reviewing authorit1 
approved the sentence and desigDated the United States Penitentiary, McNeil 
Island, Washington, as the place of confinement.' Pursuant to Article of War 
5ot, the record of.trial was forwarded to the Board of Review, Branch Office 
of The Judge Advocate General, Melbourne, Victoria, Australia. 
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3. Th'e competent endence tor the prosecution shows that on Sat'llX'd.q 
a!terDOon,April 22, 1944 about 2a30 o'clock accused a.Di T/5 Arthur A. Rllq 
of the 3524,th QuArtermaster Truck Company, located at Cairns, Australia, APO 
704, nre cleaning their .30 caliber carbine rifles in a supp:l-7 tent in the 
compacy area. Saturdq was the desigDated day tor the men to clean their 
rifles (R. l, 7). At that tille •Joe Morgan"'. paftSed the tent ,iM. accused 
requested hill to tell Private Clifford Kannillg I. the deceased:../ that he 
wanted to talk to hill (R..2). Shortly thereafter Manning came to the tent 
and sat on a box and talked with accused for "fifteen or twenty minutes•. 
The subject of this conversation was not heard b;y T/5 Rilq (R. 3). Jlann1ng 
lett a.Di walked toward the latrine which was approximate~ 108 feet from the 
supPl-7 tent (Pros. Ex. •n•). T/5 Riley heard a shot a.Di accused •walked 
towards me, pulliDg back the bolt or his rine• (R. 1), and he then 118.lked· 
across the road about eighty teet, near the boxing platform (Pros. Ex. •D•), 
and, p11tting the rifle to his shoulder, fired a second shot... Deceased, who 
had reached the latrine, fell when the second shot was tired (R. 4). J.c
cused. then reported to the supply room and surrendered his rifle to Supp]J' 
Sergeant Harve;y Daniel who examined it b;y looking in the 'b8.rrel am smelling 
it am testified that it had been recently f'ired (R. 7, 8). He asked 
accused if he' had tired his ritle but he.received no repl.7. Sergeant 
Daniel testified that no 8.lllJllUilition.had been issued accused (R. 8}. He 
further testified that accused •looked normal to me. · As he looks cow or 
acy other time. I couldn't tell if he had done acy tiriJJgJ I couldn1t 
tell that b;y his looks.• (R. 8). The testimonr relative to the tiriJJg ot 
the second shot b.T accused was largel.7 corroborated by several witnesses 
who were in the recreation.tent (R. 4, 9, .10, 12). 

The deceased was taken to the 63rd Station Hospital where an autop81' 
was perf'ormed tha'1i same day. b.T Captain Herbert J. Levin, K.C., who testified 
·that 

"A.. bullet entered the lateral aspect or the upper third ot right 
arm a.Di passed mediaJ.l.1 to enter the right chest wall and then 
passed.through the right lung, causiJJg a massive hem0rrhage am 
then passed out of the right chest cavit1 through the 9th thoracic 
vertebra cutting the spizlal cord at this level. It then entered 
the left chest cavit1, boring the lett lq a.Di causiJJg a massive 
hemorrhage in the left chest cavity. The bullet then passed 
through the lert posterior chest wall a.Di made a point of exit 
in the skin of the lett posterior chest wall appro:ximat817 it 
inches below the interior angle of the scapular. The cause ot 
death in this case was gunshot wounds of the chest withperf'o·
rations of the lungs ani 11assive hemorrhage.• (R. 13). 

The acCtlSed elected to be sworn and. testify. He stated that on Jlonday', 
precedil'.lg the shooting, he had gotten drunk on •plonk• (R~ 16), and a couple 
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ot bottles of beer. He went to his tent and !oUnd that all or his tentmates 
· had gone to the show. Deceased came to his tent and asked h1a if' he was 

goiDg to the show and. accused told him that he was not. Deceased. left the 
tent and accuaed went to bed and then •passed out". The next morning he 
town eviden~e that 1,2domy had been collllitted on him. That morning he 
•asked hiJa L Jlanning..f about it• am was told by deceased "I 1l'ill tell )"OU 

about it at JJOon" (R. 16). Deceased •admitted it on Wedne1day night· as 


.he walked through _,. tent•. Until that time accused did JJOt know who had 

committed the act (R. 17). He testitied that when deceased admitted the 

act •I wasn't &Jl&T111'ith hia,• and that he had no thought of ld.lling him. 

He went on guard the f'ollowing Thur1day night am •had the opportunit7 

then * * * I had '1II3' rine and nine rounds or U1111unition" (R. 17). 01\ the 

U, in question, while returning trom the latrine to his tent, he saw de• 

ceased in •the rec tent• (R. 15). He got a package of cigarettes trOJI 

h11 tent and started cleaning his ritle (R. 21) which he had never tired 

before (R. 17). He aent for deceased to come to the sup~ tent and when 

he came •I told hill about the pains in my stoma.ch•. Deceased ••aid he was 


· going on to his tent arxl laughed and said he would see 11.e again when I got . 
drunk. That is what happened. Then 1ometh1J:ig got in ae larger than I 
was. It n.1 a blank ao•ent to me. 'l'hat is 'llIJ" stor;r. I wasn't intellding 
to kill h!a. It I had planned to kill hill I wouldn't wait until the er¥1 ot . 
the nek. I·wun't &ngr7 11'1th hill till he as.de the remark, and that ma.de 
me angr)". • (R. 15). Be f'Urther testified that deceased •got up and walked 
awq" that when he aaw h1a again it wu 1When I looked up I guess, . I don't 
know. It was while I ns in a passion. It did not seem real to 11e• (R. 18). 
He had a •blank moment• and did not know where he was stamillg when. he tired 
the first shot stating •I Just got angr;y arxl I guess I just tired at lfann1n1.
* * * I don't knowtt (R. 17). The first thing he remembers when he came out 
or this •coma• n.s when he was nlking •along bJr' the suppl-7 tent• and the 
first sergeant •asked ae wh8.t n.s wrong• (R. 18). He adllitted that on a 
prior occasion deceased had attempted to commit sodonr,y on h1a at deceased'• 
suggestion (R. 22) and that someone had previousJ.7 committed. this act on 
h1a but •I don't know who'. He asked deceased if' he was the one but de- · 
ceased denied it (R. 22) •. 

4. The accused is charged nth aurder which 11 defined as 

1 the unla1ff'ul. killing ot a huaan being 11'1th malice aforethought• 
(par. 148 .11 LC.JI., 1928). 

The ertdence is \llldisputed that _the accused did, at the tiae and place alleged, 
•hoot am ld.ll Private Clittord Manning nth a ritle. · He does not attempt to 
excuse the killing but his sole defense is that he became ao &IJil"7 at a remark 
deceased 11ade to him that he had a •blank llOlllent• or a aental lapse, arxl . 

. remeabers JJOthing until attar he bad shot and killed deceased, when the tiret 
•ergeant spoke to hill :near the su~ tent. The erldenoe is clear tlJAt ao

ctaed sent tor deceased to come to the su~ tent where he f accusad_/ was 


\ 
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cleaning his ri:tle. Atter a oasual conversation which another person in the 
tent did not hear, deceased le!t the tent a1Xl "ftlked appro:rlllat~ 108 teet 
awq. J.ccused, with a ritle he had neTer tired be!'ore, loaded it am tired 
at deceased. He then followed deceased, am at a distance ot approxillat~ 
30 teet1 tired a second shot which caused his death. . He returned to the 
1upp~ rooa aDi turned in his rifle, at which tiae he appeared noraal and 
looked then u he did at •8l71' other tae•. lroll such actioDS on the part 
ot accused 118.l.ice could be presumed. 

•¥,,]ice o.torethought. - Jlalice does not necessar~ mean (. 

hatred or persollBJ. ill-will toward the person killed, nor 
an actual intent to take his lite, or eTen to take &J1101l8'• 
lite.* * * 

Jlallce aforethought mq exist when the act is unpre

aeditated. It sq mean &JJ7 one or more ot the following 

1tates ot a1J:ld precediDg or coaiating with the act or 

omission by' which death ia causecb h intention to cause 

the death ot, or grievoua bod~ hara to, an;,y person, 


. whether 1uch parson is the person actual.l.7 Wlecl or not 

(except when death 1a int'llcted in the heat or & sudden 

passion, oauaed b7 adequate proTOcation) J knowledge 


· that the act which. causes death Will prob&~ cause the 

death ot, or ¢eTOua bodi~ hara to, &JJ7 peraon, whether 

auch person 11 the person aotual.17 killed or not, althougll

such lcmwledge 11 accOllp&Jlied'b1' iDdi:ttarence whether death _ 

or grieTOua bod.ll7 hal'll ii caused or' not or ti,' a wi1h that 

it IMO" not be cauae4J intent to collllit an;r telo:a.r.* * * • 

(par. 148 .1, 1.c.»., 1928). 

- . . 

It 1a twllaaental law tb&t •multing or abaain word• or gestur..• are 
inadequate pro"n>cation tor +.akf ng h1mlll lit• (par. 149 .1, 1.0.1. 1 1928). 
rhe testiaon;r ot accuaed that the t1]lbg was collllitted in a •nd.den heat 
ot pulion• was DOt accepted b7 the court u P'OUDU tor ·~n1•1sing the 
o:!'t8l18e. The accused. adait1 that tor tour dqa he :bad been trJi,ag to 
talk with deceased about an alleged wrong which he dU not resent when he 
tirst learned ot it e:a Wedneadq precediDg the 8boot1Dg and also that he 
nw deceased 1bortq before the killing in. the •rec tent• but d14 mt 
speak to.hia then. His callillg deceased to the tent where he was cleaning 
his rifle aM having a CODYer1&tiOD with hia and 1Ub1equentq killing. hill 
Wider the circumstances show a deliberate purpose and intent on the part 
ot the aoeus·ed. ilter the kllling he calJalT went to the supp~ rooa am, 
showi?Jg no signs ot emotion, surrendered. his :ri:tle. Such acta on the part 
ot the accused are not those ot a llind berett ot reason caused b,y anger. 
They- rather show a deliberate intent to kill in cold blood. Froa auoh 
actions the.. court was tu.l.17 warranted in finding that the accused killed 
deceased as alleged in the •ei:t1~a1;1on. The court, as triera of' the , . 
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tacts, and in whose detenaination lies the weighing ot the erldence &Jld the 
· JudgiJ:Jg ot the credibility ot witnesses found acoused guilt7 as charged. 
The Board ot Review f~ nothing in the record of' trial which warrants dis
turbiJ:Jg the oourt 1s findings. 

5. The accused is twenty-tiTe 7ears am elef9n months of age. Re 
enlisted at Camp fil.aming, Florida. , The . f'in:lings fi.nd sentence were concurred 
in by three-f'ourth'S ot the members of' the court at the time the votes were 
taken. The sentence of' illlprisollllent f'or life is expressly authorized upon 
conrlction of' the crime of' murder by' Article ot War 92. 

6. · C~nf'ineaent in .a penitentiary is authorized b;y Article of' war· 42 

tor conviction ot the offense of' murder, recognized as an offense of' a civil 

nature am is· so punishable by penitentiary confinement by' sections 454 and 

567, Title 18, United States Code .1nnotated. 


7. For the reasons. stated above, the Board of' Review holds the record 

of tri&l legally sui'ficient to support the tilldings and the sentence. 


Colonel, J.A.G.D. 

(Absent) · , Judge Advocate. 
Lieutenant Colonel, .-i:_.A.G.D. 
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Am S!mVICE FOBCF.S 

'In the Branch O!.tice o.f' The Judge Advocate General 
llelbourne, Victoria,. 

Australia. 

Board of Revi • 7 August, 1~44. 
Cll 1.399 

UN I' TED ST A.T E·s 	 ) Trial by- G.C~Y., convened at 
) A.P.O. 9.3. Dishonorable dis

v. 	 charge, total. .f'or.f'eitures, ccn
.f'inement at ha.rd labor .f'or ille. 

Private First Class HAIIDOD United States Penitentiar:Y,l 
L. I.EMS (.3.31248.37), Company llcNeil Island, Washington 
I, .369th I.n.f'antry •. ~ 

. 
HOLDING by- the BOARD OF REVIEW 

BAROON, STAGG, ROBERl'S, and MORPHY, 
'Judge Advocates. 

l. The record o.f' trial in the case of the soldier named above has been 

examined by the Board o.f' Review. 


2. The accused and Private Joel (NMI) Williams, Company I, .369th Infan

t:ey, (CM A-1400) were tried in a common trial. This accused was tried upon 

the following charge and specifications 


CHAmEa Violation of the 92nd Articl.e ot War. 

Specification: In that Pi'e Haywood L. Lewis, Co I, .369th In!an
try, did, at'APO #7171 on or about 2 April 1944,·!orcibly and 
.f'eloniousl7 against her will have carnal knowledge of Gean Piana. 

He pleaded .not guilty to, and was found guilty o.f', the specification and charge. 
He was sentenced to be diahonorablT discharged the service, to forfeit all pq 
and allowances due or to become due, and to confinement· at hard labor tor the 

. term ot his natural l.ite. The reviewing autnonty approved the sentence and. 
designated tm United States Penitentiary, McNeil Island, Washington, a.s the 
place o.f' confinement. Pursuant to Article o.f' War 50!, the record ot trial wa.s 
fonrarded to the Board ot Review, Branch 0.f'fice ot The Judge Advocate General, 
Melbourne, Victoria, Australia. 
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;3. The evidence for the prosecution shows that on 2 April, 19441 the 

. accused and several other ·soldiers constituted the outpost guard of an intan- · 

Uy' platoon located near a native village (R.1:3,l.l+,17,18). Soon af'ter 7&00 

.l.U. 1 tha. t morning the accused and two other soldiers were observed by two 

natives, Hughie Sasa and Berry ·mce, near and walking toward_ the native village 

(R.9,10,11112). . . 


Geao: Piana, a native woman testified through an interpreter that she was 
at her haae in the vilhge referred to on the morning' ot 2 April, 1944, prepar- · 

.	in& he.r breakfast (R.5). Her husband was urq at the time am she was alone ·ca.7). 
She was app~oached by the three aoldiers mentioned above.- They spoke to her and 
one ot thEm grasped her lmee and asked. her to go with him but she refused. She 

. was ver.y frightened and tried to get aay (R.5,6). The soldiers pulled her around 

behind the "big house", the "living house", where one soldier tried to 11 connect• 

her but; could not (R.6,7). Upon his failure to •connect• her he cal.led. to the . 

others tor help. They got her to the ground and.one man.•eonnected" her and had 

sexual intercwrse while she ns bald by another. She was then held down by the 

first soldier while the soldier who had held her tor him committed an act ot rape 

upon her (R.6,8,9). ihere were three soldiers present. The third one stood a 

tew yards awq and watched and dd not. hurt her in an-r wa;r. She struggled, tried· 

to get awq, and was ver.y .t'rightened but did not call out for help because aha 

wa.s af'raid the soldiers 11Quld proba.l:>ly' kill her (R.6,7,9). 


During the trial the witness was asked it she recognized in the rOOIJl the 
ones who made the attacks upon her and: she indicated this accused and Williams 
a.a the two who attacked her and 11made pamtration• (R.9112). They were also 
identi~ed by Hughie Sasa and Berry Eke as 'bro of .the three soldiers they had seen 
approaching the village that Sunday morning. - · 

-' Shortly a:rter the aasault, her husband returned home and she· related to 
·hill. what had happened (R. 7). The attack. was then reported by the victim and her 
husband to a sub-chief of' the village an:i by- them to Second Lieutenant Brownell 
Payne, ·Compaey I, .369th Infantry, who was in charge or the platoon which included 
the outpost squad already mentioned (R.12,1:3). .ltter hear.ing their stoey, Lieu
tenant Ptqne !onned his platoon, less the outpost squad, and the victim looked over 

- every man but stated that none ot them had been t9 the villSBe that n>ming (R.12, 
13). The outpos_t squad. was then .t'or.ned. She scrutinized the men and pointed to 
the accused as one of the soldiers who raped her. She also pointed out:th19eothers 
as being among the SQldiers who were at her house that aorning (R.l.3114). There
after, Lieutenant P81Jle mixed the men of the· platoon including those of the· out.J 

·poet squad and she was again told to select or identity the individuals who attacked 
' 	 her. She then identified only three soldiers and pointed to this_accused and 

W11118lll8 as the two-who raped her.· The sane three men were later identified by 
the natiTe boy ealled Hughie (R.18) as being the three soldiers he had seen going 
tOlf~ the native village on the morning ot the da;y ot the attack. ' 

I . . ' 

• The <n.mpa%17 comnander arrived at the camp on 4 :April, 1944, caused the 
complete platoon to be .forlll9d, and the victim again pointed out the accused, 
Williams, and Alston as the t·hree who wer~ at her house on April 2, 1944 (R.17,18) .... 

_,. 	 . ~ 
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4. The rights of the accused as a witness had been explained to him prior 

to trial by the defense eounael•. He elected to remain silent (R.JO). 

The defense o~fered. some testimony in an attempt to establish that the 
accusedvas at the outpost at the time the offense was alleged to have been com
mitted (R.25,26,27). Private Joseph Alston and other soldiers testified gen
erally regarding the time breakfast was served to members o! the outpost aquad 
and the manner of serving !ood to than as well as the distance !rom the outpost 
to the camp and the time it took the soldiers to walk to camp. There was tea
timony that the accused, together with Pr.i.vates Fryerson, Alston and Williams, 
left the outpost about ll A.M. on the morning in question (R.20-JO). 

5. 	"Rape is the unlmr.:t'ul carnal knowledge o.f' a woman by !orce 

and without her consent. 


"Any penetration, however slight, of a wollBJl's genitals is . , · 
sufficient carnal knowledge, whether emissi..on occurs or 
not. 	 · 

"The offense mS¥ be committed on a female of any age. 

" Force and want of consent are indispensable in rape; but 
the .f'orce involved in the act of penetratiOn is alone suf
ficient where there is in .f'act no consent.• (par. 14Sla, 
ll.C.M., 1928). · . · 

The only direct evidence concerning the alleged rape by the accused is 
the testimocy of the victim. Her story o! the assault is undisputed. The vic
tim idmtitied the accused with certainty, and he was identified by the two 
native boys as one of the three soldiers seen by them near the sceca o! the crime 
on the morning o! the dS¥ the offense was committed. 

Immediately !ollowing .the assault the victim complained thereo! to her 
hUsband and to a sub-chiei' of her village am the three o.f' them then reported 
it to the o.f'ficer in command o.f' accused's platoon. In such a case evidence o! 
a complaint made shortly a.f'ter the commission oi' the oi'.f'ense is admissible 
(c.:u:. 19.366, (1930)), and, in this instance,.it strengthens the prosecution's 
case. 

The victim had some di.f'.f'icul.ty in identi.f'ying the third soldier who kept 
watch fctr the two who raped her but she at no time had any doubt. that the accused 
was one o.f' the two who committed the acts of intercourse with her. Th~ court 
was warranted in accepting her testimocy that force was used by the accused, 
that penetration was accomplished by him, and that she did not consent but in 
fact resisted the attack. In brief', there ap~ars in the evidence .the elements 
necessary to war:>:-ant a· conclusion that two independent acts of r£1>e were com
mitted and that this accused committed one o.f' them. There is no evidence o.f' 
bruises or injuries.· However, the extent and character of the resistance re
qu:fred of a liOman to establish her lack of consent depend upon the circU111Btan.cea 
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and relative strength ot the 'parties and not upon the presence or absence ot 
. ·bruises or otner :eeysical injuries. (C.M. 236801 (1943}., and Sec. 4501 . Bull., 

JAG., August., 1943). · . • · · 

As alread,y indicated., s:>me testimony was oftered by the detEllse in an 
attempt to establi~ an alibi. This testimony was in conflict Witii evidence 
offered b7 the prosecution and it presented a ques.)ion far the court to determine. 
It was the province of the court-martial and the rl.viewing author.tty to weigh · 
the eTidenoe., judge its credibility., and determine e<mtroverted facts. The c~rt 
was warranteq in rejecting the testimony ot the accused in bis attempt to estab- · 
llsh an alibi (sec. 8811 Vol. II., Wharton's Crim. Evid.). , : 

6. The accused is 27 Tears of aae. He was .inducted at Fort George lleade1 

Maryland., 26 llay'., 1942. . . · 


7. No errors injuriousl.7 a.ttecting the substantial. rights of the accused 

were camnitted during the trie:J.. A sentence of death or life imprisonment is 

mandatory under Article of War 92 upon a corw1ction· of rape, em coo!im.ment 

therefor in a penitEntiary is authorized. by Article of War 42 and eection 2781 

CriminaJ Code of the United States (18 U.S.CJ457). . 


- . ·S. For the reasons stated., the Board of Rev.1.ewr holds the record legal.ly' 

sufficient to support the finding~ of guilty and the sentence. 


Judge Adyocate. 

(Absent)
~~--~~------·" 
Judge Advocate. 
Lieutmant Colonel., J.fA.G.D, 

. 
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ARMY SERVICE FORCES 

In the Branch Office ot The Judge Advocate General 
Melbourne,. Victoria, 

.Australia. 

Board of Review 
CM 1400 

7 Augus.t, 1944. 

UNITED STA.TES ) Trial b7 G.C~lL., convened at 

v. I A.P.O. 93. Dishonorable dis
charge, total forfeitures, 
confinement at hard l.&bor for 

Private JOEL (nn) WIT.IJAMS, ) life. United States Peni
(34742013), ComparJiY' I, 369th 
Infantr,y. 

) 
) 

tentiary, J[cNell Island, Wash
ington. 

HOLDING b;y the BOARD OF BEVIEW 
BARRON.t STAGG I ROBERTS~ and MURPHYI 

Judge Advocates. 

l. The record.of trial in the case of' the soldier named above nae been 

examined b;Y the Board of' Review. 


2. ·The accused a.rd Private.First Class Haywood L. Lewie, (33124837), 

Compacy I, 369th Infantry, (CM A-1399) were tried in a comnon trial. This 

accused was tried upon the following charge and specification: 


CHARGE: Violation of the 92nd Article of War. 

Specification: In that Pvt Joel (NMI) Williams, Co I, 369th Infantr,y 
did, at APO #7171 on or about 2 April 1944, forcibly and felon- .: 
iously against her will have carnal kncMledge of Gean Piana. 

He pleSded not guilty to, and was fowd guilty of', the specification ~d charge. 
Evidence of one previous conviction for absence Without leave was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit all pq 
and al.Lowances due or to beco.m due, and to confinelllent at hard labor for the 
term of his natural life. The reviewing authority approved the sentence and 
designated the United States Penitentiary, McNeil Island, Washington, as the 
place of confinement•. Pursuant to Artie le of War 50i, the record of trial was 

· .fonarded to the Board of Review, Branch Office of The Judge Advocate General, 
Melbourne, Victoria, Australia. 
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3. The evidence for the proaecution ehowe that on 2 .lprll, 19441 the 
accused and 1ever&l other s:>ldiers constituted the outpost guard ot an infan-. 
tr;y platoon located near a native vilJ.a&e (i.]J,14,17,18). Soon after 7100 .l.:u:., 
that morning the accused and two other soldiers were obsened by two natives, 
Hughie Bua and Berry Eke, near and walking toward the native v.illage (R.9,10, 
11,12). . 

Gean Piana, a native wanan testified through an interpreter that she 

was at her home in t.};e Village re!erred to on the motnillg o! 2 April, 19441 pre

pari.Dg her breakfast (R.S). Her h,usband was an.y at the time and she was alone 

(R.7). ~· was approached by the three soldiers mentioned above. They spoke to 
her and one· o.t them grasped her knee and asked her to ~o with him but ahe re
.twsed. She was ver;y frightened and tried to get away (R~S,6). The soldiers 
pulled her around behind the •big house", the "living house•, where one soldier 
tried to •cc:rm.ect• her but could not (R.6,7)•.Upon his failure to •connect" her 
he called. to the others .tor. help. They got her to the grow:id and one man "con
nected" her and had sexual intercouree while she was held by .another. She was 
then held down by the tirst sOldier while the soldier who had held her !or him 
committed an act of rape upon her (R.6,S,9). There were three soldiers present. 
The third one stood a few yarqs aw~ .and watched and did not hurt her in an7 wq. 
She struggled, tried to get awq, and was ver7 frightened. but did not call out 
tor help because she was afraid the soldiers would probab~ kill ~er (R.6,719). 

During the trial the witness was asked i.t· she recognized in the room 
the ones who made the attacks upon her and she indicated this accused and Lewis 
as the two who attacked her and "made penetration" (R.9,12). They were also iden
titied by Hughie Sasa and Berry Eke as two or the .three soldiers they bad seen 
approaching the village that Sun~ morning. . 

ShortJ.y after the assault, her husband returned home md she related to him 

what hadblppened (R. 7). The attack was then reported by the victim. and her hue

. band to a sub-chief or the village and by' them to Second Lieutenant Brownell · 
Payne,- Company I, 369th Infantry, who was in charge o! the platoon which included 
the outpost squad al.ready mentioned (R.12113). A.tter hearing their story, Lieu-· 
tenant Pqne .tonned his platoon, less the outpost squad, and the victim looked 
over eve:ry man but stated that none o.t then had been to the village that m.oming , 
(R.12,JJ). The outpost squad was then !oxmed. She scrutinized the men and 
pointed to the accused as one o.t the soldiers who raped her. She also pointed 
out thlee others as being among the soldiers who were at her house that mon:d.ng 
(R.lJ,14). Thereafter, Lieutenant Pqne mixed the men o.t the platoon including 
thoee o! the outpost squad and me was ag&in told to select or identity the in
dividual.a who attacked her. She then identified onl1' three soldiers and pointed 
to this accused and Lewis as the two who raped her. ·She had apparent~ eeen 
the accused be.tore as she knew him. by' the name. o.t Joe (R.16).· The same three 
men were later identified by the native bo7 called Hughie (R.18) as being the 
three soldiers he had seen goi?lg toward the native Village on the m.oming o.t. . 
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the day of the attack. 


The canpa.ey COllllllan:ier arrived at the camp on 4 April,, 1944,, caused the 

complete platoon to be formed,, a;:1d the victim again pointed out the accused,, 

Lewis, and Alston as the three Who were at her house on April 2,, 1944 (R.17,,18). 


4. The rights of the accused as a witness had been EDCplained to him prior 

to trial by the defmse counsel~ He elected to remain silent (R.,30). 


The defense offered so.ma testimony in an attempt to establish that the 

accused was at the outpost at the time the offense was alleged to have been com

. mitted (R.25,,26,,27). Private Joseph Alston and other soldiers testified gen
erally regarding the time breakfast was served to members of the outpost squad 
and the manner of serving food to them a.s well as the distance .fran. the outpost 
to the camp and the time it took the soldiers to walk to camp. There was teatimony 
that the accused, together with Pr.i.vates Fryerson, Alston and Lewis,, left the 
outpost about ll A.M. on the morning in question (R.20-.30). 

5. 	 "Rape is the unlawful carnal knowledge of a woman by force 

and with out her consent. 


"Arly" penetration,, however slight,, of a woman's genitals is 
sufficient carnal knowledge,, whether anission occurs or not. 

"The ot'fense may be committed on a female of any- age. 

"Force and want of consent are indispensable in rape; but 
the force involved in the act of penetration is alone 
sufficient where there.is in fact no consent." (par.~148,2,, 
M.C.M.,, 1928). 

The only direct evidence concerning the alleged rape by the accused 

is the testimony of the victim. Her story of the assault is undisputed. The 

victim identified the accused with certainty, and he was identified by the two 

native boys as one of the three soldiers seen by them near the scene of the 

crime on the moming of the dB\Y" the offense was eamnitted. 


Immediately following the assault the victim complained thereof to 

and husband. and to a sub-chief of her village and the three of them then re

ported it-to the officer in cOllllll8.nd of accused's platoon. In such a ease evi

dence of a complaint made shortly after the eonmission of the offense is ad

missible (C.M. 19366,, (1930)),, and,, in this instance,, it strengthens the pros

ecution' s ease. 


The victim had "°me difficulty in identitying the third soldier who 
kept watch for the two who raped her but she at no ti.me had 8If3' doubt that the 
accused was one ot the two who committed the acts of inte~eourse with her. The court 
was lf&rranted in accepting her testimony that force was used by the accused, that 
penetration was accompliahed by him,, and that she did not consent but in tact 

_,_ 
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resisted the attack. In brief, there appears in the evidence ~"he elenents 
necessary to warrant a conclusion that two independent acts of rape were com
mitted and that ·this accused committed one of than. There is no evidence of 
bruises or injuries. However, the extent and character of the resistance re
quired of a wcman to establish her lack of consent depend upon the circumstances 
and relative strength of the parties and not upon. ~ :presence or absence of 
bruises or other :physical injuries. (C.M. 236001 (1"3) 1 aod Sec. 4501 Bull, 
JAG, August, 1943}. 

As al.ready indicated, some testimoey was offered by the defense in an 
attempt to establish an alibi.. This testimoey was in conf'llct with evidence 
offered by the prosecution and it presented a question for the court to determine. 
It was the province of the court-martial and the reviewing authority to weigh 
the evidence, judge its credibility, and detenn:ine controverted facts. The court 
was warranted in rejecting the testimoey of the accused in his attempt to estab
lish an alibi (sec. 881, Vol. II, Wharton's Crim.· Evid.) 

"· 6. The accused is 27 years ot age. He was inducted at Fort George Meade,, 
Yaryland, 26 liq' 1942. - . 

7. No errors injuriously affecting the substantial rights ot the accused 
were committed during the trial. A sentence of death or life imprisonment is 
maod.atozy under Article of War 92 upon a conviction ot rape,, and confinEment 
therefor in a pmitentiazy is authorized by Article of War 42 and section 278,, 
Criminal. Code of the United States (18 U.S.C.A.1+57). 

8~ For the reasons stated, the Board of Review holds the record legally 
sufficient to support the f'.i.ndings of guilty and the sentence. • 

(Absent) 
:-:---:--~~-~---·' Judge Advocate. 
Lieutenant Colonel, J .A.G.D. ' 
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ARMY SERVICE FORCES 


In the Branch Office of The Judge Advocate General 

Melbourne, Victoria, 


Australia. 


Board of Review 15 August, 1944. 
~){ A-1410 

-CM A-1411 

UNITED S T A T E S ) 

v. L 

) 

Privates ARTHUn T. BRCJ.i/N (14195546),) Trial by G.C.M., convened at 
ANDRE'1/ GIBSON (.33758950), LEROY E. ) Headquarters, Base 11 A11 

1 
GREENE (1403673.3), CHARLES A. HORN ) A.P.O. 928, 11 May, 1944. 
(.3.3507636), and EUGENE A. WASHING- ) As to each accused: To be 
TON,· JR. (.3.3507634), all of the ) ,hanged by the neck until 
SOSth Quartermaster Amphibian Truck ) dead. 
Company, an~ Ll()Yl> L, WtnT£1 . JR. ) 
(.33722345), 8U8th ~uar~ermaster ) 
.Amphibian Truck Company. ) 

HOLDING by the BOARD OF REVIEW 
BARRON, STAGG, ROBERTS, arrl MURPHY, 

·Judge Advocates. 

. 
1. The record of trial in the case of the soldiers named above has 

been examined by the Board of Review. 

2. The six accused were, by consent of each, tried in a conmon trial. 
The accused Privat el!! Arthur T. Brown, .Andrew Gibson, Leroy E. Greene, 
Charles ·A. Horn arxl Eugene A. Washington, Jr., .were tried upon the follON"
ing charge~ and specifications: . 

CHARGE I: Violation of the 66th Article o! 'Nar. · 

Specification: In that Private Arthur T. Brown, 808th Quarter
master Amphibian Truck Company, then Technician Fifth 
Grade Arthur T. Br<:Mn, 80Bth Quo.rtermaster Amphibian 
Truck Company, Private Andrew (NriII) Gibson, 898th <.tuarter
master Amphibian Truck Company, Private Leroy E. Greene, 
SOSth Quartermaster Amphibian Truck Company, Private 
Charles A, Horn, 808th Quartermaster Amphibian· Truck 
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Company, and Private Eugene A. Washington, Jr., 808th 
11 A11Quart~rmaster Amphibian Truck Compacy, at Base , APO 

928, on or about lS March, 1944, jointly, diti voluntarily 
join and engage in a mutiny 8€ai.nst the lawful· military 
authority of First Lieutenant Thomas Go Havers, Quartei
master Corps 1 4JJ8th Quartermaster Service Company1 their 
superior officer, then in the execution ot his office, and 
did, jointly, with intent to override such authority, for 
the time being, concertedly, willfully, and wrong!ully re
fu1e to obey hia lawful orders to disperse, to move out.of 
the way, arxt to allow Second Lieutenant Ruth R, Irvine, 
Army-Nurse Corps, 12/+th Station Hospital, Second Lie~teIU:nt 
Marie Weaver, Army Nurse Corps, ·124th Station Hospital, 
Technician Fourth Grade Jame.s F. Flanagan, Headquarters 
Battery, 21.oth Coast Artillery Battalion{AA) arxt· aaid First 
Lie\itenant Thomas G. Havers, Quartermast.cr Corps, 413Sth 
Quartermaster Service Compallif to proce~d w:thout hinderance. 

CHARGE II 1 Violation of the 92nd Article of War. 

Specification: In that Private Arthur T. Brown, 808th 
Quartermaster Amphibian Truck Company, then Technician 
Fifth Grade Arthur T. Brown, 808th Quartermaster Am
phibian·Truck Company1 Private Andrew (NMI) Gibson, 80Sth 
Quartermaster Amphibian Truck Company, Private Leroy E. 
Green, 808th Qua:rtermaster Amphibian Truck Company1 
Private Charles A. Horn, 808th Quartermaster .Amphibian 
Truck Compaey, and Private Eugene A. Washington, Jr., 
808th Quartermaster Amphibian Truck Company, acting jo:i,ntJ.7 . ' 

and in pursuance of a conunon intent, did, at Base "A", APO 
9281 on or about 15 March, 1944, forcibly and feloniously, 
against her will, have carnal knowledge of Second Lieu
tenant Ruth R. Irvine, Arrey- Nurse Corps, 124~h Station 
Hospital. 

CHARGE III: Viol~tion of the 93rd Article ·or War. 

Specifications In that Private Art.bur T •. Brown, 808th 
Quartermaster .Amphibian Truck Company, then Technician 
Fifth Grade Arthur T. Brown, 808th Quartermaster Am
phibian Truck Compaey, Private Andrew (NMI) Gibson, 
808th Quartermaster Amphibian Truck Company, Private 
Leroy E. Greene, $08th Quartermaster Amphibian Truck 
Company, Private Charles A. Horn, 808th Quartermaster 
Amphibian Truck Company, and Private Eugene A. Wash
ington, Jr., 808th Quartennaster Amphibian Truck 
Company, acting jointly and in pursuance of a common ~ 
tent., did, at.Base "A", APO 928, on or about 15 March, 
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1944, with intent to comnit a. felony, viz, rape; commit 
an assault upon Second Lieutenant Maria Weaver, A~r:u 
Nurse Corps, 124th Station Hospital, by willfully and 
feloniously seizing and carrying oft the said Second Lieu
tenant Marie Weave~, Arrrq Nurse Corps, 124th Station Hos
pital. . 

lhe accused Private lloyd L. White, Jr., was tried upon the t9llc:Nting chargea 
111d 1peciticati.ona z, · 

CHARGE I: Violatfon ot the 64th Article of War. 

Specification 1: In that Private IJ.oyd t. White, Jr., 80Sth 

Quartennaster Amphibian Truck Compaey-, then Technician 

Fifth Grade Uoyd L. White, Jr., S08th Quartermaster 

Amphibian Tl"uck Company, having received a lawful can
mand from First Lieutenant Thomas G. Havers, Quartermaster . 

Corps, 41)8th Quartermaster Service C.'mpar.y, his superior 

ot'i'icer, to 11Let go of her (See<'\r.d I..ieutena."lt Marie 

Weaver, Arrq Nurse Corps, l24th Station Hospital ) 11

1 " 

11A11did at Base , APO 928, on or about 3.5 March, 19441 

willfully disobey the sameo 

Specification 2: In that Private Lloyd L. White, Jr., SOSth 

Quartennaster Amphibia.~ Truck Comparzy-, then Technician 

Fifth Grade Lloyd L. White, Jr.: 808th Quartennaster · 

Amphibian Truck Company: did, at Base 11A:t~ APO 928, on 

or about 15 Marchj 1944, lift up a weapon, t!) wit a knif'e 

against First Lieutenant '.l'.'homas G•. Havers, Quartermaster 

Corps, WSth Quartermaster Service Compar.y, his superior 

officer, who was then in the execution or his office. 


CHAIGE II: Violation of the 92nd Article of War. 

Specitieatio_n: In that Private Lloyd L. White, Jr., 908th 

Quartermaater Amphibian Truck Company, then Technician 

Fifth Grade IJ.oyd L, White, Jr., 808th Quartermaster 

Amphibian Truck Company, did, at Base A, APO 9281 on or 

about 15 March, 19441 forcibly and folor.iousl.y, against 

her w:i:U, ha·,,e car~. kn'7Nledge of' Secon'i Lieutenant Ruth 

R. Irv:ine~ Ar~· Nu~se C~rps, l24th Station H~sp~tal.. 

CHARGE II!: Vinlation of the 9;rd Article of War" 

Specification: In that ?rivate Lloyd L. White: Jro 1 S08th · 

Quartermaster Amphibian Truck Company,, then Technician 

Fifth Grade Llo3d L,, White, Jr,,., SOOtn Quartenn:-~·C.t.r 

Amphibian Truck COJipany, did,at Base 11A", APO 928, on or 

about 15 March, 1944,. with inte~t to comnit a fel.or.i;r,_ · 

Viz, rape; ,conmit an assault upon Seccnd Lieutenal'Z 
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Marie Weaver, Army Nurse Corps,· U4th Station Hospital, 
by willfully and feloniously lifti~ up a knife against 
the said Second Liaitenant Marie Weaver, Army Nurse 
Corps, 124th Station Hospital. 

Each accused pleaded not guilty ·to all charges and specifications, was 

found guilty as charged, and sentenced to be harlbed by the neck until dead. 

The reviewing authority disapproved the finding of guilty of Specification 

1 of Charge I as to accused White; he approved, and the confirming auth• 

ority confirmed, the sentences. Pursuant to Art:l:cle of 'War 50i, the record 

or trial was forwarded tb the Board of Review, Blanch Office of The Judge 

Advocate General:, Melbourne, Victoria, AU">tralia, ·· 


3. The competent evidence for the "rosecutiat shows that each accused 
was a member of the S08th Quartennaster .Amphibian Truck Company, a unit ot 
the United States Ar!I'f'J1 located at the time in question at Base "A", A.P.o. 

·928. 

On the evening of March 15, 1944, at approxiffiately a quarter to 
seven, First Lieutenant Thomas G. Havers of the 4l.38th Quartermaster Ser
vice Company, drove a "jeep" to the quarters of Sergeant Flanagan and 
"!'.licked" him up. They went to the .l.24th Station Hospital where they had 
arranged to iooet Miss Ruth R•. Irvine and Miss Marie Weaver, of the Army Nurse 
Corps. With the two nurses they drove to Sergeant Flanagan's "area" and got 
a pie that had been baked for them. Tne-J then drove to Landing No. 18~ 
approximately fifty f~t fran the bay shore and parked the 11 jeep11 (R.6)• The 
fcur then got out of the 11 jeep 11 

1 walked down to the beach, stayed there un
til it began to rain, when they returned to the "jeep" (R.18). When the 
rain ceased they again left the "jeep" and sat on blankets. Lieutenant 
Havers and Miss Weaver sat near the front of the "jeep", and Sergeant Flana
gan with Miss Irvine near the rear of it (R.7,19). .About a quarter past 
ten o'clock, Lieutenant Ha.vers'noticed five colored soldiers approaching them,, 
three of' wham he ident:1.f'ied as accused Washington, Bram, and Gibson, am 
stated that the other two "corres;xmd in size ·to the other two men" (R.S). 

Lieutenant Havers ordered the five men to~leave but they refused, 
and engaged in "some pretty- foul conversction" wanting "to know what we were 
doing there"• Lieutenant Havers answered that they were "visiting"• .Lieu
tenant Havers. "got Miss Weaver an:i Miss Irv:ine and Sergeant Flanagan in the 
jeep and told them we were getting out of there !ast. I backed the jeep 
around * * * and just started forward" (R.9). TheJive accused then ran to 
the 11 jeep11 \1here one of them "switched off my zooto ard shut rrry lights oft"• 
Lieutenant Havers said "get out of the way md let us out of here"; wli.ere- ' 
upon someone said, "you ain't goin 1 nowhere'~ Accused Brcwn asked him tor 
some whiskey. Lieutenant Havers.told him that he had none but "knew wherct 
he could get some"• Brown, using obscene language, replied, "You'll never 
get aey whiskey for ua" (R,9), Lieutenant Havers described what then 
haweneds 

11 They were milling around the jeep than,. gett~ pretty 
violent. Brown, especially, was going !rem one side ot 
the jeep to the other. Miss Weaver :iaid,, 'Brown has 
picked up a club.' I ·told him to put it dQm• Gibson came 
arouai the jeep. He got in the front seat with Miss Weaver. 
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' She tried to get over to m:t side. He put hie hand' on 
her. She tried to puah them 8'/tqe Browxr to~.d !..e ;·.ot to 
do that or acything. I turned around· to Vlas~11ngto:i and 
told him to get the men out of here. Washi1l5ton turned 
&J'Ound and pulled Gibson out. Washington was standing 
by the left side of the jeep and he said, •you kr.ow what 
we want. We want the girls.' I eaid that's impossible, 
we are officers of the United States Arfit1 and a.'V'thin& 
like that is out at the question '" (R,,110). 

One ot the accused then grabbed Lieutenant Havers by the collar ·and "looked 

at the bar on my collar" after which Liwtenant Havers argued with them 

to 11 let us go out or there". . . 


1'* * * I said: ~I'm speaking to you as man to man. We•re 
all in the United st.ates Army and we're all here trying 
to do our jobo Th::iy are trying to true& nan of the sick 
and wounded.~ Wash.l~ton stood there and kept talking, 
kept talkir..g r (R\)10}. 

During that time a truck o-aine iri the area e.n:i one of the accused stated that 
11thon were some of their men" (R.10)4 Shortly thereafter another truck 
appeared at which time ''all five of these men crowded around the jeep and 
said •Don't make a move., !£ you make a move, it will be your last one•J• At 
that time accused Washington said, ••You'll never get out of here alive to 
1queal on us" (R.29)n In an attempt to gain time Lieutenant Havers asked the 
five men to go away from the ·"jeepttand "let us talk"• They left but came 
right back, accused .Washingt~n stating, 11You•ve had enough time to talk (~10)
* * *You're going to cfo it either the hard way or the easy way.," (R.10111). · 
·Accused Washington thm or<fored Lieutenant Havers and Sergea.nt Flanagan out 
•t the "jeep", at which timA accused Brown grabbed Miss Weaver from the front 

·seat, 	takil"l8 her "towards thll buy-o" Miss Weaver screamed. Washington 
followed Brown and "I saw a light flash on and just a minute attar that he 
brot:gh~ W.ss Weaver back.* * *Brown right after that went over to Miss 
Irv-.i.ne. 11 (R.ll), am. then another took Miss Irvine off in another direction 
(R,29). At this time Sergeant Flanagan made a break and ran away. 'lWo ot 
th9 accused ran after him but, failing to catch him, immediately returned 
IR.U,:io)11 For about fifteen or twenty minutes the men were going "back and 
fo~·+,h~1 t.:> whP.re Miss Irvine was and someone was standing guard over him dtir 
:1 ng t~1e enti:re ~ime. Then 11 These five men just took oft, When they left, 
t~f;~· .i•J.st scattere:'\ right 0U.t 11 (Rul2). Lieutenant Havers and Miss WP-aver 
tr0t:.ght Miss Irvine back to the lljeep"• At this time she was in <1 <k.zed and 
cbt1Mld ~ndi.tion (R,12). The three of them got b the ~eep•ar!d imMl;.ldiateJ.7 
<:i.ci.;.s~u VTnite (R.. 35), with a soldier na!ll3d I'up• n"~ C.2ille r-.:.nnirig ~;o '~lie 1tleep 11 

o~.,2,8e)" 

f.cccsed White told Lieutenant Havers tnat he had been standi~ guard 
<.:i. t.'le mad (R.12).,, that "ho wanted some of that stuff' they had" {R.l)}, 
c:..~d iiilmediatcl.y f!tar!".ed pulling Miss Irvine by the ann. Lieutenant Havers 
•·a:--gueci 'lnd pleaded" and tolJ him to "leave that girl a,. on'3 11 , bu~ White said, 
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•'What. the hall are you uguing ter? I only wart to •tuckt her onee. 11 


The Lieut.erua\ 11heUered11 a\ Dupont and ''* **told him to &•t that man

•a:r traa the r11rH•" Dupont went &round to the baelc ot the jeep 
tollorecl by' Lieutenant Havers 'Who -~sn "hellerecl at White"• !ccUBed · 
White "* * * pulled a knit• on me LL1eutenant Hneri/ A.'1d chased me 
around t.Clrard the treat or the jeep. Instead ot chaaina me &l.l the wq 
to the tront ot the jeep, he cut over to Where MiH Inine was and ht 
.till.had. thi1 knite in hia hand md held it up a&ld.nst her. She eereamed 

. 	md told him to 'put that knite dC'i'n.' I t~ld Dupont to make White put 
that knite awq." White took lliss Irvin• llbodi]Jr" tr.an. the jeep and 
went toward tha beaoh. Lieut.er.ar.t Havers toU01red him 'bllt was told b;r . 
White to tget back there.' Lieutenant Havers told Dupont to ngo do•A· 
there and make White leave the girl alone." Dupont did as directed w\ 
returned, In a Kcouple or minutes arter that * * *White brought W.u ·· 
Irvine back*·* .Min a dazed and stunned condition"''* * *as if she didn't 
know what happened~" (R.13). Ac_cused White and Dupont then 11took ett11

1 
and Lieut.enan\ Havers, With the two nurses, went to where a dook waa 
being constructed about three hundred yards f/Nay and from there the7 were 
taken to the l24th Station Hospital (R.14)o . 

'Lt.e~tenant Havers further testified that the reason he did no\ 
atteiupt. to get help was because he kaew that he could not be heard by _any. 
OM u a bulldozer,· one hundred fifty ye.rd! away, was making a lot ot 
miH (R,31). "***I was very upset with this fear. inn\;!~ They threat
ened \o kill u1 and I had every reason to belie•.re the mq they were acting 
tcwarcl WI that they wouldn't hesitate to carry out that threat·" (R.36). 
'lbe reaaon he did not try to do anything When accused Vlhite came up was 
·that White "* * *started tow?rd me with his knife" (R..'.37). 

· 't/4 lames F. nanagan, Headquarters Battery, 2l0th Coaat Artllleey 
Battalion (AA), A.P.O. 92S, definitely identified accused Washington, 
Brown, Horn e.n:i Gibeon (R.41.). His testimony, in substance, was similar 
to that of Lieutenant Havers relative to the events preceding the approach 
ot the· five acctUSed to the 11 jeep11 (R.3S,J9). He heard Lieutenant Haver1 
speak to the accused and heard one of thC:lil reply 111 haven t t we got ,just al 
much right here as y-ou have?t 11 (R.40). Anticipating trouble, he placed a 
blc'Ulket over Mies Irvine and took her to a place in ·na svamp area and 

· veey l:>ushy"1 telling her that under no circumstances was she to make · · 
11 .IU';y outcry whatsoever. 11 When the men walked away from Lieutenant Haver• 
Flc;.n~an asked him it- ''We w~re going to leave immediately", and upon 
bP-ir'3 told that they were, he brought Mies Irvine from her hiding place 
s:.:o. put her on the back seat o! the ''jeep~ The other three members ot the 
g:.."O'.lp got, into the ·~eep"·.and started· to move off (R,40)1 when the accused 

'threw a llX>re or less ot a semi-circle around the jeep with one man ae
~ecially standing in t'ront of the jeep. and holding up his hard and hollered 
to us •hold on. We want to see you. t" Someone turned the ignition and 
the lights off. Lieutenant Havers told the man to "get out of the war ard 
let. hi.m.pa1a* * *''• They iminecU..atel.y withou~ hesitating a bit cam& rig.ht 
to tho point a.s t.Q wha\ tht.7 were d'te:r u (R..U). !he•ee,uaed then begaa 
w •qt\ate th• gl1"1s" (n.41). itthe me~ en tha right s~ de eaid thq jun 

. , 
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wanted to play with the girls. I uid, tno, sir'" (R.42)t One man got 
in tne fron' Hat ot the 11 jeep11 despite the effol'ts of Lieutenant Hanrs 
to pu1h him out. ~ * *on the threat .. ot death to the rest ot us, 11 11He 
tried t.o matal W.1111 Weaver from the tront ot the jee~ with his left hand 
and put his right hand on her private parts 11 (R.42), 'nliB man was ordered 
out ot the Hr by one of the other accused, after which, "'Ibey tried to 
talk WI into letting them work freely as they wanted to with the girl•• 
We definitel.1 said ng, and then they took up the dit.f'erent attitude and be
aan to use force" (R.42),. After they had been threatened, Sergeant Flan44an 
"* * *devised a plan with the two .men on rq right * * * that two ot tha 
would enter the jeep with us two at a time", stating that ''* **we oould 
1u1l1 positively overwhelm" two of the men where it waa. absolutely impoas
ible to fight oft five of them 11 (R.43 ). The two accused to whom this 
plan was presented ''* **backed off a little* * *11 but the other men re
fused it. 

11 Theytold us they were tired o! tooling around and ueed 
the expression again, 'let's get the 'mother-fuckers• out 
cf there.• The man on the left where Lt. Havers was, 
reached in and grabbed Lt. Havers by the shoulders and 
waved the club over his head. 

Q, What happened then, if ~hing? 

A. He was about to strike the Lieutenant with th~ club 
when one of the other men told him to hold it. 

Q, 	 Now, was a'nything done or said with reference to the 
• entire tour of you? 

A. 	 'Ibey told us that we would neve~ ha\'t to worry about 
telling aeybody about the case because we would never 
have a chance." 

&lortly thereafter a truck approached and Flan&&an tried to signal it 
when one of the men statdd to him· that 11' he ever made a znove like that· 
ag$11n it would be his last move, Then, 11* * ilunder the threat of death 
to BJ.~. of u1 we were forced out of the jeep" • Min Weaver, Miss Irvine 
end Liautenant Havers being pulled therefrom. When the men grabbed Mist 
!rvi ntt •~she began to cry* * *1he atruggled with them to try INi get 811~ " 
(~.43,l,.4). 

"Miss Weaver was also pulled a.way by one ot the other men 
and she wae etruggling also to get away from them. Both 
girls oried out to us, It was a pitiful cry and Lt. 
Havers and ll\YSelt started tozward to try to go to the 
nuraea and t.heae men stepped in front of us and raised 
the club once more, One had a pocket-knife it1 his 
hand and a alub and told us it we took another step it 
would be our last. ·we resumed our positions a~ wn w~re 
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and 	tried to think or a plan. 

Q. 	 What. happened then, it anything? 

A. 	 The girls kept crying and struggling, and Lt. 
Havers tried to get by the men guarding us and 
again they told us they wooldn 1t fool aro.i.nd 
with us any roore. Lt. Havers told ,_¢ne of the men 
to go down there and see that the glrls were all 
right, This one of the men did. That left two 
of the ll\en guarding us, 11 

• 
nanagan then backed 8'1fay from the two men who Were 11* * *acting as guarda 
over us * * *", and made a break for the road in an effort to secure help. 
He was pursued and after running about forty feet he "heard them shout, 
•one ot them is running away.•" · After he 11 -1~ * "~rounded the corner * * ~· 
he ran about thirty feet up the road and fell. Ho testified, 11! do not 
knov whether I waa struck from behind or whether I tainted 11 (R.4S). When 
he regained consciousness he could still hear 11* * *cries and screams"• 
He then attempted to get through the swamp to the 11dotachment 11 , but became 
lost, He .finally made his way to a truclc tran which gravel was being 
wU.oaded and was taken to a Lieutenant in charge of the dock where he 
learned the t Lieutenant. Havers and. the two nurses had been taken to the 
hoSJ'ital (R.46). 

Miss Lois liarie Weaver stated that she was a 2nd Lieutenant, 
Anny Nurse Corps, l24th Station Hospital, A,P.O. 9281 and had been on 
dutr in New Guinea since about the middle or January, 1944, She tes
tified in substance as did the two preceding witnesses regardin~ the 
event• up to the time they were approached by the five accused (R.68,69). 
She testified that Lieutenant Havers went tcward accused and stated to 
than, "'look here, I'm an officer', and they said, 'I don't give a •damn' 
whether you are an officer,1 11 • She am the others then got in the "jeep". 
(R.691 70). She stated that when the 11 joep 11 startect· off, one ot the 

accused said, "'youfre not going anyplace'• Lieutenant Havers said, 

•move aside, , I have to get these girls back to the 124th Station Hos
pital.'" One of the accused then turned off the ignition arxi lights and, 
upon being asked by Lieutenant .Havers what they wanted, ha replied 
''whi:3key11 • The accused then "insinuated we were dovtn there for i.nmoral 
purposes and that if Sergeant Flanaglln an::i Lt. He.vets could do that; so 
Could they. 11 Liwtenant Havers replied, "'no. That is impossible, These 
girls aren•t that type of girls. t 11 (R.70). One of the accused then 
picked up a club end got in the sEJnt beside this Witness and 11-1t * * 
Eltartcd to put his arm around me and touch me and Lt. Havers reached 
e.round and pushed his arm away and said, •get out ord let them alone. t 11 

One of the accused then said, 11 •one more tnlse move and it will be too bad 
f;;ir you, t 11 The accuoed, sitting beside Miss Weaver in the "jeep'', told 
her v.hat they wanted and snid they wouldn't leave until they got what 
they wanted.. Lieutenant Havers then asked them to leave "so we could con
verse among oi;rselves for the next tew minutes." One of them said, 
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11t7oufd better t.al.k fast because you don't have mueh t.im"'" Sergeant. 
Flan&gan then stated that they were all. going to be killed, and that it 
lhe am lliu Irvine wanted to get .out ot the car he Vt'Ou.ld not stop them. 
They replied '.''no'"• The accused came back to the car tour or tive times 
&Mone eaid, "';your time:e up.'" (R.71), and another pulled Miss Weaver 
out of tho car aD:i carried her down tCNtard the beach where ihe was thrown 
to the ground, When ehe attempted to get up one ot the accused, waving 
a club at her head, said,· "'rll kill you. t 11 She .started calling .tor 
Lieutenant Havers and one o~ the accused said, •ttit yoli call for him again, 

.I•U kill you both.rn · At. that time she heard someone sq, "'it you take 
another eteip toward her, it will be the last one you'll take). t 11 (R.72). 
She was again thrown to the ground· and her slacks rel!¥71ed, When an 
attempt waa made to ranave he.r underclothes she stated that she was men-. 
1tnating and accused Washington came to where she Y(as lying and with 
1ane kind ot a 11.t'lame11 looked and said, "•let her lll.one. She's menstruat• 
irla.'" The accused Brown then got up iind left. her whereupon she put on 
her slacks and w.elked back to where Lieutenant Havers waa being held under 
guard by two ot the accused, one of whom had a club (R.72), Miss Weaver 
and Lieutenant Havers started toward the 11 three soldiers down with Miss 
Irvine" who was on the ground when someone said, "'stand back or I'll hit. 
70u, ''' At that time Miss Irvine acted .as though she were stunned. She 
was in a dazed conciition. She wasn•t speaking at all. Shortly thereafter 
K111 Irvine retumed to tha "jeep" and the f;l.ve accused then le.ft. The 
ttree of them got in the "je,Jp'!but found the key was gone. At that time 
two other colored 80ldiers LWh1te and Dupon,V appeared. one o.t' them 
[i.cou:Jed WhitiJ leaned over into ~he •~eep11say:tng that he had been 1t&.ne1-
ing guard down.the road and that he had come to get 'what the other soldi.ere 
had. He attooipted t.o pull Miss Weaver from the jeep when Lieutenant 
Havera,"told him to go away arx\ let us alone. We had just been through 
an ordeal and we were 'both hysterical." The accused replied, "'I donlt 
care; t 11 Miu Weaver cal ied ~or assistance from Dupont when White told him 
to "keep out of it"• White pulled Miss Weaver to the rear of the ·~eep" 
attempting to nmO'le her slacks and underclothes at which time 11He expos• 

. ed himselt11 (R.73). Miss Weaver kept resisting him when he attempted to 

pull a knife on her stating, "'God· 'damn• you. I•ve got a knife here.'" 


· 	 She again called for help fran Dupont who stated '"l&t' s get out ot here,"' 
Liaitenant Havers came around the ·~eep•twi th Dupont and White dlaeed the 
Ueut'enant ".around to the other side of the jeep•" Miss Irvine was then 
dragged away tran the 11jeepi1by White where she was soon seen 110n the ground.It 
I.ie'Jtenant .Havers told Dupont to "'get de1Nn the re and tell him to let her 
al,one~ rn Dupont did as instructed but returned shortly because White had 
pulled a knife on him. Shortly thereafter !lies Irvine returned and Whit• 
am Dupont then left (R.74). The three of them then ran to where a dock 
was being constructed. L1e11tenant Havers asked for the officer on duty 
and requested that they be ~f.ltl to the l24th station Hospital (R.74). 
Upon arrival at the hospital ¥'-ss Weaver reported to the Conman.ding Officer, 
l!iaa !rvintr wa!· ••sent tJRay tw attention'' (R.75). Miss Weaver definitaJ.1 
identified accused Bra.vn, ~shington, Gibson, .and White (R.69,82) and 
•tat.Id that the other two J.Green and Hor&' "looked like the two that were 
there 11 (R.81,82). . · . . . · 
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Second Lieutenant Ruth R. Irvine, Anrq Nurse Corps, 124th station 
Hoepital., .A.P.o. 92S, testified in substance, as did the preceding wit
ne11e1 regarding the events up to the time ot th• appearance ot the tiv• 
aecuaed. She corroborated Sergeant. Flanagan's testimoey aa to hi• h1diq 
her and ot her return to the 'tleep' and the attempt ot Lieutenant Havers ·to 
drive the "jeep" awq and or hie being stopped g the five accused .(R.83,· 
84), She testified that a man called "Ra'Yen•• LBrownJ(R.85) "turned ott 
the kq11 at which time Lieutenant Havers "gave him a dirett order to ge\ 
uide arid let· us through, which they didn't do," In response ta thi.1 Ql'W· 
d•r thq said, "'you ain•t going nowhere '" (R.8S). Atoused Brown "Pulled 
me in the breast and chest", and got in the car several times but Wat ' 
fAl].l.ed out. He kept asking tor whiskey and when told b1 Lieutenant Haver• 
that they had none aaid, 11he didn't believe it". Lieutenant Hav~s asked 
~hell\ to what group they belonged and they said the 1120'7th A.J.," .Aec:ue• 
Brom asked. if they had aey ritlea and would not believe thea men told 
that they had none. Brown, armed with a club, atten;>ted to pull Lieutenaat. 
Havers troia the car, and the one that •twas a f aat•talking man who was 
called •Chief' !ilalhingtoi/ and had a jungle auit on ani he ktpt saying, ' 
•you better talk fast.'" During that ti.me accused BrcMl waa waving e. o1ub 
and attell})ting to get Lieutenant Havers to fi&ht•. Th• aecused Gibaon ~ 
"pe1tering" Miss Irvine, and was also fondling Miss Weaver and placing 
hie hand on her t.high (R.86). Kiss Irvine testitled that. the plan bein& 
made by Sergeant. Flanagan was 

0He taid that· the7 wanted to pla, aroum with u1 girl• 
and tb9• that. it would be up to 11s, It was our decision 
whether we would or not and if they would make tm'1 re- · 
listance towards thsn they had \hreatenad to kill them. 
These negroes had csngregated at the right hand side o! 
the jeep sway, I'd say, about ten or twenty-feet, oon
atantl.y demanding ua to hurry up. They di.d this abou\ 
three or tour times and did not give ua 8.ts:f time a1'¥l all 
this time Lt. Weaver and 11\YBelf c11d not consmt to this 
at all." 

*·* * *** *** 
"l noticed Lt, Havers outside and Lt. Weaver juat betore 
Bhe got out I saw a flash of a club on the right hand 
side b1 the jeep but I don1t. knew what happened after 
that, The smaller one, Gibson, was pulling me on the 
right hand side with 11\Y arm. and one waa pulling me on 
the· left hand side and started having an argument abcut 
who was going to have me. Finally the one on l'fl1 left · 
final)Jr got me ou.t of the jeep bJ pulling me by the arm., 
I went. by the opening there by the wheel, n 

*** *** 
 *** 
."He pulled me b7 m1 waist. He pulled me over on the 
let\ &bou~ tin or \went7 .t•et from the right aide ~r 
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the jeep where I noticed he had a raincoat and laid 
that down. I then proceeded to pull away but he 
pulled me down and when he got me sat dOV(l,, he pushed 
me by-llzy' le!t shoulder to put me on my back. I res~sted 
but he was able to take off my trousers and under
clothes on my left leg ani then he proceeded to pene
trate me,, completely, 

"C2• Do you remanber anything happening after that? 

A. 	 I noticed a smaller one had got on top of me. I 
was able to pull away more than I was with this 
other one although he tried to pin me down (R,87) • 

•Q. Finally what happened? 

A. 	 Finally one called 'Chief' crune <Ner and asked me .. 	 if' they were hurting me and I told him yes. He 
proceeded to get on top of me. I was resisting 
them when I noticed three around me,, one around 
m:f shoulder and two of these men held my legs and 
one held m:f ?ight shoulder oo I was unable to 
make any more resistance durim this time ani 
'Chief' was able to penetrate me completely. 

"Q• By 'Chief',, mom do you mean? 

A, 	 Washington. After Vfoshington had .penetrated rre, 
I put on my own clothing. He ordered me to get 
up and started putting on my own clothing ani 
he kept saying, 'hurry up',, each time getting 
more irritated, I was walking back to the jeep 
when I saw the other men running and then he 
started running over toward the swanp 11 (R.87,,68), 

Miss Irvine further testified that or' the five men, four actually con
tacted her, and that two penetrated. her 11 fully 11 (R.99-100),, ''***they 
were pushing each other off. ·r didn't know who was on me 11 (R.101).
On1f accused.Washington could she identify by name (R.87,,88). Aftar the 
five accused left Miss Irvine was hclpod into the 11 joop11 • Lieutenant 
Havers, not having a key,, a ttcmpted to start the c.:ir vd.th a knife. At 
that time accused Whit~ and Dupont,, approl\Ched the 'tjeop" from the direction 
ot the swamp. Accused White started fondling Mias Irvine, kissed her, and 
then "went over and did the same th fog to Miss Weaver"• Accused White 
then attempted to pull l'J.ss I~ino frora the car,, but she succeeded ii\· re
sisting his efforts by holding on to the steering wheel. At that time 
Lieutenant Havers gave him a direct order 11to let.me alone"• Accused White 
then 1'went in the back and got hold of' Lt. Weaver by the shoulders and 
either pushed her on ~he ground or pushed her back of' the jeep or something 
like that, 11 Dupont attB11ptcd to catch hold of Whiteis arm,, but when White 
be~an striking him he pulled ·awey .(R,88), White then 11 1et go and came 
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over to me and placed a knife tlade behind the left side of my back and 
got me out of the jeep." He carried Miss Irvine near a tree and "After 
he had penetrated 1ne, he left r.1e and I put -on my own clothes and walked 
buck to the jeeo end Lt. Havers 31:1d Lt. ·.leaver, we all started out toward 
the dock to find a medical doctor and we found an officer who took us to 
the hospital.11 She was then taken down to the surgery and given medical 
attention (R.89). An examination by Major Leonard P. Heath, M.C., re
vealed "* * "'~there was external. or internal evide~e of injury. There 
was a clear tenaceous fluid in the vaginal vault*?" *" (R.108). Captain 
Ha1<1ard s. Root, M.c., testified that an examination of the fluid taken 
from lilss Irvine by 11ajor Heath was found to be 11 spermatazoa * * *The male 
cells of sex" (R.1081 109). Im.:iediately followin;) the incident in ques• 
tion Miss Irvine was placed under treatment at the 124th Station Hospital 
and kept under sedatives (R.89). ~Iiss Irvine definitely identified accused 
White, Brown, Washin,,~ton, and Gibson (R.86). . , 

Private Kiah T. Nowlin, 808th ~.M. Amphibian Truck Company{ APO 
9281 was on guard at the motor pool on the night in question (R.llOJ. At 
about 10:00 P.M., he saw accused i1ashington1 White, Greene, and Gibson 
(R.1101111). Accused ~:'lashington approach.ed guard Nowlin and asked him. if 
he had seen any 11 jeeps around theren. Nowlin replied in the affirmative 
and the four accused went on down the road (R.1101 111). 

. Corporal Thomas E. 1:lonroe, 808th ~.!.£. Amphi'Cian Ti-uck Company., APO 
9281 testified thc.t on the night in question he was corporal of the in
terior guard. At about 11:00 P.M., after ch<mging the relief, he started· 
back to the ccmpany area and met Dupont and accused 'Nhite walking down the 
road, 11which rune toward the bay11 • iiitness walked with then until they 
met ac~sed Washir.gton who was "between a trot and a run." Washington 
said to them, "'the re rs two women dCJ'l'n th ere and officers. Go on down there 
and 'fuck' them' or something like that. 11 Washington started runnin~ back 
toward the company and Corporal Monroe followed him (R.113). Upon reach
ing Jashington's tent he asked him "did he get any 'pussy'• Did he 'fuck' 
anybody." Washington replied, "'yes'" (R.114). ~ 

Captain James E. Stukes, C.M.P., testified that he was the Assistant 
Provost Marshal, Base 11 A11 • He stated that between the dates of 23rd of March, 
1'944 (R.118), and the 3rd of April, 1944 (R.125), he inte?Viewed the six 
named accused, -and that after fullJ': warning each of lfi.s legal rights, with- · 
out promise of reward or inducement, each accused maJe and signed a state• 

11ment (Pros. Exs. "A", , , "E", & "F") (R.1401 Captain Stukes1113 11 7 11c11 11D 145). 
testified that•when accused Washington and Gibson were interviewed, their 
commanding officer, First Lieutenant Atha A. I:night was present (R.144)" 
Lieutenant Knight testified that he didn't tell the accused Washington 
(R.133) or Gibson that it would be best to tell a stor1 of involvement or 
to make a statement; 11* **I was up there [8.t the Stockady and I kneiW the 
number fij.rrler arresf/ we had wasn't involved, I wanted to get the innocent 
out11 (R.l35). The statements of accused Brown, Horn, Washiflbton, Gibson, 
Greene, and White were thenintroduced into evidence, read to the court, and 
marked Prosecution's :ilXhibits 11 A11

, 
11B11 , 11 C11

1 
11D11

1 "E", and "F", respectively. The 
court was instructed by the law member that each statement could be con
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· aidered only inaofar as it concerned the accused making it (RalS0,151,lS.)1
155)•. 

Fir.st Lieutenant Stanley N. Zwaik, C.M.P,, of the SOlst llilitaey 
Police, A.P.O, 928, .testified that as Investigating Officer he obtained 
sworn stat em:3nts from the six accused, such having been obtained after 
giving each accused full warning of his legal rights• The statements were 
introduced in evidEn ce as Pro secution Exhibits "G'', "H", "l11, "J."1 "K", 
and "L", an:i the court was duly warned by the law member that the statement. 
of each accused was admissible only .as to hi.me · nie· statements .. , 
were then read to the cou~ .(R.155-162)• 

. In view of the 'sentences in the instant case and in view ot the 

further fact that no evidence was introduced on beh alt' of the defenae, 

each accused havU'lg elected to remain silent, it is deaned expedient to 

aet torth in eubstance the reepective statements or each, They follar: 


• Arthur T. Brown: (Pros. EK. 11A")• A.P,O, 928 
2.3 March 1944. 

Accused Brown admitted that on the night in question, he· 
was with accused Hom,· Greene, Gibson, and Washington, and 
that they enquired of guard Nowlin if a 1~eep1 had gone down 
the road. He claimed he thought they were looking for 
whiskey, and that all of them followed Washington 11 down 
to the bay," He saw the "officer" put the lady /jiJ.ss Weavei] 
tncthe '~P''and also saw the soldier [Sergeant Flanagan,7 get 
Miss Irvine, · bring her to the'31ep1tand get inta it. 
When the "jeep" was started they suITounded it and forced 
the driver to stop, when whiskey was demanded. He heard 
Washington demand or the officer the right t·o have sexual ·inter
course with the nurses and the ofi'icer•s refusal of the de• 
mand, · He took the key out of the switch and saw Gibson get 
1n the front seat and start "playing with the lady" when 
the 11o!ficer 11 tried to get him out. He and Washington 
pulled Gibson from the 11 jeep11 • He heard Washington tell 
the officer "that he had to have one of the ladies before 
he would leave", and the officer offered him /ftrowi/one 
hundred pounds if he "could get the fellcm s to leave the 
women alone** *I told him it was no good, 11 Washington 
then told the officer to 11get their heads together and do 
it quick'I, at which time Ho:rn stated that "he had a gun" 
and "if he made any noise he would shoot him," "Horn had 
a club in one hand and a knife in the other * * * it was 
a hunting knife. 11 He had a club in his hand ''waving it 
around"• The "officer" asked Washington if "he was going 
to hurt the ladies and Washington said he did not want to 
hurt aeyone J:iut him.** * The ladies eot out no one pulled 
them out." He [Jrowri/ went with the stout lady /jliss 
Weavei/ about seven feet from the 11 jeep 11 when she told him 

"she oculdntt do anything as she was menstruating. Wash
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ington came over and took her pants oft to see it 1he waa 

marw\ruating. He let her go * * * Everybody went over to 

where the other lady was, * * * I saw Horn rape the lady. · 

Gibson said he raped her **·*Washington then raped this 

lady," Then Horn told Washington the soldier [Sergeant 

Fla.nagaJV' was gooe anc:i he tried to get Washingtcin to leage 

but "he stqed there on top ot the la~* *I did not rape 

either one ot these ladies." Then they all J.att and went 


·to 	camp. Accused Brown' a statettent wai repeated, in sub

stance, in the statement he gave to Lieutenant Zwaik on· 


11G.April lO, 1944 (Pros. Eit, 11 ). 

C.:harlea A. Horn: (Pros. Eit, 11B11 ), APO 928 
3 .April 1944. 

On llarch l.51 1944, at abrut 9s.30 P.ll., W&lhington am Brown 
came to the tent of this accused to go to the motor pool 
"and see it we could see any officers and nurses, 11 With 
accused Washington, Greene, Brown and Gib1on they went to 
the bay to "1ee if we could see acy wanen there. ~e idea 
was to talk to the wanen and see if they could get. aeything 
trom the women," Arriving at the 11Bay•• they stfR "an o.t.t'icer · 
and a nurse laying dov.n on a blanket in front or the 'jeep r • 11 

The officer and the wancin got in the ·~eep11 ani amther soldier 
am a wcmt11 11 come from the right" and got in, The car 
atart.ed otf "and we all surrounded the jeep am Arthur Brown 
told him to stop which he dide'll- **Brown and Washington asked 
the officer if he could fix it up sowe could get some*** 
Gibeon, talked to the woman in front /jiJ.ss WeaveiJ and asked 
her if he could set with hor. 11 Washington made Gibson get 
out of the car. At that time, 11Brwn and myselt were the 
only ones that had a stick. No one had a knife drawn, I 

. saw Bl'O'ln draw the stick back several. times I did not draw 

nr:1 stick back. * * * The officer wanted to know how maey 

were going to mess with the women. Brom am Washington 


·said just two, 11 Miss Weaver got out of the car and said 

"* * * which one wants me11 • Brown took her, '!he other . 

nurse ffiiss Irvini/ went with Greene. 11She did not fight, 

They walked off about 25 feet. 11 Washington and Gibson went 

to one of the women at which time the soldier"*** broke 

off and ran. 11 He /jforriJ then went. to the other nurse 

tz,iss Irvini} and 11 Gibson was on top of her and I told 

him to get up ani I pulled him up an:i I then I got on top 

of her but I could not get a hard on and I got up." Miss 

Irvine "* * ·* was trembling and .scared. Greene got en her 

and I left. 11 He walked up the road and "* * *called to · 

them and everyone came but Washington." He went to his 

tent and about half an hour later accused White came to 

his tent and told him that he /Ji'niti/ was ''* * '"' ddvn there 

* * *11 an:i that he had had intercourse with one of them. 


1In hil etatem.ent to Lieutenant Zwaik on April 10, 1944, 
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(Pros, Ex. 11 K11 ) he repeated, in substaice, his statement 

hereabove set forth. 


Eugene A. Waahington, Jr.: (Pros. Eit. 11 011 ). A.P.O. 92S 
23 March 1944. 

About 10:20 P.M., on the night in question this accused, 
with accused Brown and Horn, met accused Greene an::l Gibson 
at the motor pool. Gibson stated that he had seen a tjeep" 
go dam to the bay and that he "believed there we.re some 
nurses in it. 11 They all went to the "Bay" and saw a parked 
11 jeep". Upon approachinu it an 11offi cer11 ·and a nuree stood 
up. They started back up the road when they saw a soldier 
and another nurse, with a blanket over her head, "back or 
some bushes". ThG officer started the motor and turned on 
the lights and "we all made a circle around the ·:ieep and 
Arthur Brown turned off the motor. 11 Brown asked the officer 
for soire whiskey1 and upon telling them he had none someone 
then asked him if he had aey money. The officer replied 
"no", rut that "if he had any money or whiskey he would give 
it to us if we wouldn't bother the-women," This accl.l3ed told 
the officer "that no one would be bothered neither he or the 
womenl' Hom then grabbed a club am threatened the officer, 
Gibson called on him to stop Horn which he did, Upon being 
informed by Gibson that the enlisted man had stated that they 
could go with the nurses if they would not hurt them, he got 
all the 11 fellows 11 to stand back. "Horn ·said to them that they 
were talking too long and Br~rn grabbed the enlisted man and 
Horn grabbed the officer and started to pull them out of the 
Jeep but I stopped them." After assuring the officer and 
the enlisted man that the nurses would not be hurt, .the nurses 
got out of the jee~ "* * * of their own accord.n The large 
nurse fflis s Weavey said, "only two of you11 

1 at which time 
Braim, Horn aJ.'Xl Greene were arguing ''which one would be of 
the two. 11 Brown then went with the large nurse and Greene 
With the slmder one, He, with Horn and Gibson, remained 
with the officer and enlisted man. At that t:iltl.e Hom and 
Brown 11had clubs", which he ordered them to throw £tHay1 
wll!ch they did. Miss Weaver then called to him. that she was 
menstruating an:l he told the fellows not to bother her. 
11I helped her on with her c.lothes and she thanked me. 11 At 
that time Brown was with Miss Irvine, who "called" to him 
[tiashingtoi/ and said that "she had already let one fellow 
and did Sie have to let another." The enlisted man then ran ·' 
and "the rest of the men with me ran away and left me with 
the two nurses.•• Ho helped "the slender one up brushed ott 
the back of her blouse and took her to the jeep and then I 
ran down the road * * *"• where he met accused White and P~
vate Dupont, Upon being asked why he was running he told 
them "there was an officer and two nurses in a jeep", and, 
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.follewed by Corporal Moore, he ran all the way back to camp. 
"I did not assault or have sexual interc)urse with either 
of these nurses•" His stateimnt given to tieutenant Zwaik 
(Pros. Elle, "H") is substantially the same as the above 
excerpt. except that he stated that when Miss Weavar called 
to him that she was menstruating, she asked him if he hai 
a match end that she "took down her underclothes and shoved 
it to me.". He saw no one "make any gestu~s or threats to 
aeyone. I didn't hear any verbal threat~* * * none of the 
men told me that they had sexual relation~ with any e.f the 
wanen. They all said that she wouldn't let -them." 

AQdr.e Gibson:(Pros, Ex. "D")• A.P.O. 928 
24 llarch. 1944. 

At about 10:00 P.M., on 15 March, 1944, ·this accused met 
Washinbton, Horn, Brown, and Greene at the motor pool. 
They all started down the road tnard the bay to see if 
they c.:.iuld see anyone "screwing", Upon arrivi?lb they saw 
a parked "jeep" and "a nurse and·an officer in back of the 

Jeep , " The officer asked the;n what they wanted and "'dash
in;ton said nothing and we walked to the road and saw 
amther nurse and a ooldier, 11 They "decided we would go 
back and Just talk to them and scare them. * * * The nurses 
and the men * * *" got into the 11 jeep 11 and started to drive 
off when Washington or Horn stopped the 11 jeep 1~ and 1'we · 
went up and surrounded" it, The driver stopped the "jeep" 
"himself" and accused Brown teok the key. They asked for 
whiskey, and upen being irlformed that they had none, the 
driver said, "what do you want and .Arthur Bra...n said, 
•you know what we.want'•" The soldier.in the back of the 
"jeep" cal led him over and asked him to "keep the guys from 
hurt~ them.'' At that time Brown and Hom h.P.d clubs in 
their.hands, arxi Brovm tried to hit the driver but "I told 
him he better not. 11 The msn on the back seat said to him,
"* * -ltwhat do you want and I said I want a little box, 
meaning I wanted to fuck." .He then g9t in the front ·of the 
"jeep" am felt the leg of the nurse tnere. Brown and 
Washin~tcn then pulled him out of the "jeep"' They were 
then called to the 11 jeep" and were told 11tha t two of us 
ce.ild go with the nurses. Th.: nurses got out of the jeep 
and Brown took the heavy one and Leroy Greene took the 
slender one to the side." Greene did not have to "drag" 
her and she "made no cry. 11 He related the incident o.f 
Washington goi~ to Miss Weaver and saying "not to bother 
her.'' ''We all went over to the slender nurse and Horn was 
down on his knees and the nurse was on her back with her 
legs drawn up. 11 Washington sat dcwn by the nw-se and aske<i 
her ''which one she wanted and she said I wont you. * * * 
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We left Washington \'Ii th the slender nurse 0 I do not know 

whethe'r he ra...,ed her or not. I tried to ,:.et on the slen
der. nurse and have intercourse with her but one ot the men 

pulled me away." With the rest of tne men he "Went to a 

creek and "took o!f all our clothes and I put them where 


could find them and I picked them up next day." Upon 
being asked by some of his tent mates why he had no pants, 
he stated tl'u:t "eome officers got in behind us with tortr 
tives. 11 He told Leroy Greene that "I did not scrE!lf either 
one. of than and he· said he had screwed one." The next dq 
Washington and Hom cRme to him and said "I talked too 
much." In his state1nent to Lt. ZWaik he added the· 
additional statement that the enlisted Ll8ll told him that he 
"might tix us up with a couple Red Cross women", and that when 
Flanagan ran HRay no one chased him (Pros, Ex. "I")• 

A.P.O. 926 
Leroy E, Greene:, (Pros, Ex, "E"), 3 April l 944. 

He met the other four accused at the time sn:l pl.ace stated by 
them. Uoon asking where they were going,Washin.;ton replied 
to "ask no quest,_ons, if I wcintedto go to come on." He 
thou·;ht. they were going to look for whiskey and did not "hear: 
anyone talk about attn.eking any women." The officer spoke 
t• them and they started walkina away, but when the "jeep" 
started to mclce off "we walked U1J and sun-ourxied the jeep•" 
At that time "Washington and Brown had a club each, 11 Wash
ing told them to move back from the "jeep", that the driver 
was "naking some kind of plans." The driver said, "'all 
right conn on.'" The slDut nurse said '"* **who wants me. t 
Brown got her. Gibson aM 1:i.ysel£ got the other nurse and I 
went off with her al one." She took her y.snts ort and 
"stretched out on the blanket. ·I opened up the front ot rq 
britches and just as I started to put my penis in her she 
said I was t'oo big and besides I had no !Jrotection. I never 
got !r'f3 penis in her. Washington p\ll!ed me up and I went •n 
up to the jeep • "·- He stc..rted over to the stout nurse but 
heard her say that she was sick. He saw both Hom aDi Gibson 
next to the nurse and each looked like he was "taking out 
his penis"• He saYI "Washington down on top of the slender 
nurse as I went b~ck to get !r'f3 raincoat." !{e called te i'iash
1.n&ton that they were going but 11he did not say aeything." 

. TI1ey went through the woods \\here they get. "muddy" and "all 
of us took off our T.>ants and left th·em there." He then went 
t• camp. He never ~ecognized the "driver" as an officer, · 
nor did he ever hear him say that he was an off'icer, In hi.I 
subsequent statement to Lt. Zwaik (Pros. Ex. 11 J 11 )· he largely 
reiterated that which was contained in his first statement 
but added, "The girls didn't seem f'ric,htened. They weren•t 
forced, I never heard the Lieutenant give an order to leave· 
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the area or let the £;irls al.ona. ·I did not have intercourse 
with any of the girls." 

Lloyd L. ·:lhite, Jr. : (Pros. Ex 1s. "F" a~ 111 11 ). A.P.O. 928 

/_Ex.. 11111-8 April 194_'7 On the ni,.ht in question he, with 
Corporal 1.!onroe crrl ?11vate Dupont, was lookinz !or whiskey. 
Arrivin6 at the. "intersection" accused le!t th• and ''went 

, to iook at my kang~roo trap." :·foen they met again they 
"saw :lashil'l,',ton came running up the road. He said a man 
with two women was down there." He and Dupont ,then went to 
the "jeep" where "This Lieutenant was standing outside the 
jeep, Two women were inside. I started kissin6 the slim 
woman. Sne didn't resist** *I told her I had been overseas 
twenty-two months and asked her for sane. 11 He then started 
tal.kin;.~ to the stout Homan and "she didn't say she was 
menstruating until I found out later on, 11 He then began 
talking to "the slim one"• 

ffe.. "F"-24 March. 194Jil 11The otf'icer said don't bother 
the girls-they have just been throU:'.h an orded. I said 
I ·,1on•t be long-it won't be but twe or three minute"J: I 
never had a kni!e or club, * *' * I kept beggin& her L,Miss 
Irvins] and I told her she was just keepin~ herself there 
and as soon as it is over the sooner you can ge. 11 He then 
helped the slim nurse out of thelfjeep'' "The nurse with me 
was trying to cry. I fiuured she w:.s scared * * * She 
pulled back once and I told her to please co.ne on and she 
came with ne. Gradde Du!'ont tried to get me to leave. 11 He 
took her OY'er to a tree and "she unbuttoned her sleeks and I 
helped her do that. 11 He then took out his oenis and 11told 
her to put it in. 11 She grabbed his 1,')Elnis with her right 
and said "it won't go in-it hurts ond she held my penis with 
both hands until I had a discharge. I ant sure I did not get 
my penis in her. She was scared llnd trembling." He then 
"helped her hack to the jeep." The "officer" could not start 
the 11 jee~11 ·'md he "helped him look for the key." At one time 
he told Dupont "to keer.i them bock, 11 The officer told him 
th<.t if' he [8.ccuseiJ woold "not say anything about it he 
won't say Einything c:bout it. * ~~ -:1- ·ve left and 1 told Du
pont he did not rr,.•an thdt <lbo ut not re.'1ortin;~ this; th at he 
had a r,ood look at our ft•ce. 11 He then went to his tent, 
wash~d. himself, and went to bed. 

· 4. The firt>t five named accused are chorged [C:wrge I, and its 
specificatio.27 with the crime of mutiny which h;ls been defined asr 

"Concerted insubordination, or concerted . 

· opposition or resistance to, or defiance of.\ 
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lawful milltary authority, by two or more per
sona subject to such authority, with the in
tent to usurp, subvert, or override such auth
orit.Y, or to neutralize it for the time being0 

(Par. 4171 M.C.M.; par. l.'.36, M.C.M. 1928; Dig. 
Op. J.A.G. 1912, P• 12.'.3; Davis, Military Law, 

'P• .'.390.) Persistent concerted disobedience of 
lawful command, or persistent concerted refusal' 
to do duty, presents an evidentiary case of mutiny. 
C,iJ. 116735, 122535 (1918) 11 (Dig. Op. JAG, 1912
401 sec. 424). 

The evidence is clear and convincing that the accused Brown, Gibson, 
Greene, Hom, and Washington, did, at the time and place and in the 
manner alleged, join and engage in concerted opposition to the authority 
of First Lieutenant Thomas G. Havers, their superior o f'ficer, and did 
willfully and wrongfully, not only refuse to obey his several lawful or
ders, but by their concerted and joint acts did override his lawful auth
orl ty. Lieutenant Havers, wearing the insignia of his office, stated to 
them collectively that he was an officer. Each accused, in his statement 
(Prox, Elc's. "A", 11B11 , 11C11 , "D", 11E11

1 and 11F11 ), admitted that he recognized 
Lieutenant Havers as an officer, Lieutenant Havers attempted to drive his 
car away from the area in question when the five accused surrounded it. 
He gave them a direct order to 11get out of the way. and let us out of here." 
He was told that he wasn't going anywhere; one of the accused tfimed oft 
the ignition and lights and took the key to the switch. Thereafter, by 
threats of death ani the brandishing of clubs, this officer was forcibly 
detained for over an hour, His authority was completely usurped and over
ridden by the joint acts of the accused, Their persistent refusal to 
obey his lawful co1IInands and their use of weaoons is clearly establi::iled. 

, Such acts on the part of the accused clearly ccnstitute all elements 
essential for conviction of the crime of mutiny.. The evidence fully 
supports the court's finding that these five accused were guilty of mutiny 
as charged. 

- The fir-st five named accused are also charged {Charge II and its 
specification! with rape. The specification, in effect, alleges that they, 
acting jointly and in pursuance of a ccrrunon intent, did ravish Second Lieu
tenant Ruth R. Irvine on or about the 15th of March, 1944, at A.P.O. 928. 
Rape is defined as 

"* * * unlawful carnal knowedge of a woman by force 
and without her consent. * * * Force and went of con
sent are indispensable in rape; but the force invol
ved in the act o ! penetration is alone sufficient 
where there is in fact no consent" (par. 148£, M.C.M,, 
1928). 

Tha·t Lieutenant Irvine was ravished at the time in question is fully 

supported by the evidence. Whiie she could identify only accused Wash

ington by name as the one who raped her, she testified that four of the 

five present "contacted" her and two !'enetrated her "fully", At that 
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time three of them were around her, one holding her shoulder and two 
her legs, and they were "pushing each other oft. I didn't know who 
was on me." Her resistance was clearly established and her lack ·Of 
consent tully supported by ample evidence. 

"* * *The extent and character of the resistance 
required of a woman to establish her lack o~consent , 
depend upon the circumstances and relative strens.th 
of the partie-s, and not upon the presence or absence 
ot bruises or other physical injuries. In the : · • 
present case, additional resistance against the six 
assailants would have been as futile as it was im
possible " (Bull. JAG, Aueust 1943, p.310; CM 236801,.
194.3). ' . 

'I'nere is then tor determ:i.nution whether each of the five'accused may 
properly be found guilty of the offense. The evidence reveals acts of 
force by each of them. Collectively they prevented Ueute nant Havers 
from leaving the scene of the crime with the two nurses and Sergeant 
Flanagan. All were presmt when one of them stated their desire arxi 
intention of having intercourse with the two nurses "either the hard 
wq or the easy way". Clubs were in the hands of eome or them and 
threats of death were made if resistance was offered. Some stood guard 
C1'1er Lieut «iant Havers and Sergeant Flanagan while others took W.ss 
Irvine away and held her by her shoulders and legs while another .rav
ished. her. Accused White admitted he had been posted as a gue.rdJ he 
was told by Wamington when he fjiashingto'!l was l~aving the scene ot 
j:.he crime that there were 11 two wcmen down there and o!ficers" and to 
go down. there and have intercourse with them, 

Two or more persons cannot jointly and directly conmit a 
single act ot rape because by the nature of the act individual action 
is necessary (par. 27, M.C.M,, 1928), but all persons present aiding 
and abetting in the commission of the crime are guilty as prinoipals 
equally with the actl.113l perpetrator of the crime (18 u.s.c.A., eec. 
SSO; sec, 7.33, Wharton's Crim, Evid.( sec. 246 ll.!Si Whartoots Crim, 
LawJ Bull, J.AO, Feb:ruary 1944, P• 61), 

From the evidence the court could properly tirxi that the sev
eral accused by their concerted action did aid and abet in the ra\rish
ment ot Miss Irvine, and are guilty as principals, regardlees ot 
whether they wer•r each an ~otual. rapist, 

The allegation in the Specification joining the several accu11d 
as principals, whether they were independent rapists or aided and ' 
abetted in the commission of rape, is proper (Bull, JAG, February 1944, 
p. 61), The evidence fully supports the court's findings·that the sev
eral accused were guilty of the of'fense charged, 

Charge III and its snecii'ication alleges an assault by the . 

-20

http:strens.th


_(201) 

first five named accused with intent to commit ~ape upon th! person 

of Second Lieutenant llarie Weaver, TI1at Miss Weaver was taken from 

the 11 jeep" by force by some of the· accused and :Partially disrobed is 

clearly established, That her physical condition was such that the 

contemplated cri!lle was abandoned it> fully proven, Once an assault 

with intent to commit rape is made, it is no defense that t .•ey volun

tarily desisted (par. 1491,. P• 179, M.c.~., 1928). The evidence 

fully supports the court's findings that the several accused were guilty 

of this charge and specification. 


The accused Private Lloyd L. White, Jr.·, in Charge I, Specification. 
2, is charged with lifting up a knife against Lieutenant Havers, Both · 
Miss Weaver and Lieutenant Havers testified to this fact and stated that 
accused "chased" Lieutenant Havers with it, .Accused, in his statements, 

·denied the use of a knife, The court, in whose province it is to weigh 
the evidence and judge the credibility of the witnesses, found accused, 
guilty as charged, There is ample evidence to support the court's .find
ings. 

Accused ilhit e is charged with the crime of rape {f,harge II and 

its specification! upon the person of Second Lieutenant Ruth R. Irvine, 

He denied the offense but stated there was tacit consent upon the part 

of Miss Irvine. He admitt.ed taking her to a tree and that she 11pullad 

back once. 11 He admitted an attempted penetration but does not think he 

succeeded, and said that at this time .Miss Irvine was "scared and trem

bling", As against this statement of the accused, Lieutenant Havers., 

Miss Weaver, and Miss Irvine each 'testified that when White arrived at the 

scene •f the crime he stated his intention of having intercourse with the 

nurses. By the use of a knife he foiled the attempt of Lieutenant Havers 

to protect them. Mhs Irvine testified that he placed a knife against 

her body, carried her away fr001 the 11 jeep 11 , and completed the act o! rape 

upon her, forcibly and against her will and with the use of a dangeroua 

weapon, There is an aoundance of evidence fully supporting the court ts 

finding accused guilty of this offense. 


Charge III, and its specification, charges accused White with 

having comr.dtted an assault upon Second Lieutenant Marie Weaver with 

intent to rape. He admitted kissing Miss Weaver and making an improper 

proposal to her and that he did not knc:M of her physical corrli tion wi

. til "later on." Miss Weaver testified that accused White pulled her to 
·the rear of the "jeep", and attempted to remove her slacks and underclothes1 
at whi'cn time "He exposed himself." The facts concerning this assault were 

.largely corroborated by Lieutenant Havers and Miss Irvine; all the ele
ments necessary to support the court's finding accused guilty or this 
offense, as cllarged, are present, 

It is the opinion, of the Board .of Review that the evidenoe .f'ull.y 

sup:)Orts the approved findings of guilty t1s to each accused, There are 

no extenuating circumstances. A·crime of s most diabolical nature was 

planned and ~xecuted with cool deliberation upon two nurses in the. service 
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of their government. Such protection as was attempted to be afforded 
and the resistance they offered was nullified by threats of death and 
the display o.f dangerous weapons. The court ir:iposed the extreme penalty 
and the sentences were approved and confirmed. The trial discloses no 
irregularities injuriously affecting the substantial rights of the 
accused. 

The findings and sentences were concurred in by .!Qd_members of 
the court present at the time the votes were taken. The sentence of 
death is authorized, by Articles of War 66, 921 and 64, respectively, 
up•n conviction of mutiny, rape, and lifting up a weaoon against a 
superior officer. 

5. For the reasoru;i above stated the Board of Review holds the record 
•f trial legally sufficimt to support the approved fin:li.ngs as to each 
accused, and the sentences, 

""El_b,,_e.-r._t.__1;;.;f._.B.a..rro;;..;.;n...____, Judge Advocate, 
Colonel, J,A.G.D. 

(Absent.) , Judge Advocate. 
Lieutenant Colonel, J.A.G.D. 
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1st Indorsement 

Army Service Forces, Branch Office of The Judge Advocate General, A.P.O. 
924, 25 August, 1944. To: Commander-in-Chier, Southwest Pacific Area, 
A.P.O. 500. 

1. In the case of Private Lloyd L. White, Jr. {33722345), B08th 
Quartermaster Amphibian Truck Company, attention is invited to the fore
going holding by the Board of Review that the record of trial is legally 
sufficient to support the sentence, which holding is hereby approved. 

· Under the provisions of Article of War 5Gi-, you now have authority to 
order the execution of the sentence. 

2. When copies or the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsemcnt. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number or the record in brackets at the end or 
the published order, as follows: · 

{CM A-1410) 

ERNEST H. BURT, 
Brigadier General, U. s. Arrrry, 

.Assistant Judge Advocate General. 

(Sentence ordered executed·. GCMO lB, USAFFE, l Sep 1944) 



... 
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lst Indorsement 

Arrq Service Forces, Branch Of'tice of :L'he Judge Advocate General, A.P.O. 
924, 25 August, 1944. To: Commander-in-Chief', ~outhwest P~cii'io Area, 
A.P.O. 500. . 

.. 
l. In the cases of Privates Arthur T. Brown (14195546), Andrew 

Gibson (33758950), Lero1 E. Greene (14036733), Charles A. Horn (33507636),
and Eugene A. Washington, Jr. (33507634), all of' the 808th Quartermaster 
Amphibian :L'ruok Compa?:\1, attention ia invited to the .foregoing holding 
b1 the Board of Review that the record of' trial is legally sufficient to 
support the sentences, which holding is hereby approved. · While I am not 
satisfied that the offense or muti?:\1 was committed b1 the several accused 
the .question is academic in view of the offense of rape of which they 
were clearl7 guilty and which is punishable b1 death. Under the pro
visions of Article or War 5<*, ;rou now have i!.Uthorit:r to order the . 
ex~oution of the sentences. 

. ' ~ .f 

2. When copies o.f the published orders in these chses are forwarded 
to this office the1 should be accompanied b1 the foregoing holding and 
this ind.oraement. For convenience of reference and to facilitate. 
attaching copies. of the published orders to the record in these oases, 
pleasd"plaoe the file number of .the record in brackets at the end of 
the published orders, as followst 

(CM A-l.4ll) 

ERNEST H. BURl', 
Brigadier General, u. s. A,nq, 

Assistant Judge Advocate General • 

.. 
. (Sentenc11 ordered e:ieouted. QC!I> 19, USlFFI, l Sep 1944) 
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ARMY SERVICE FORCES 

In. tlle Branch Of'.t'ice or The Judge Advocate Gener8.J. 
Melbourne, Victoria, 

Australia. 

Board or Review 17 August, 1944. 
CK A..l.4l2 

UNITED STATES ) Trial by G.C.M., convened at 
) A.P.o. 719, 22 June, 1944. 

Te ) Dishonorable discharge, total 
· .forfeitures, confinement at 

PriYate GID:OOE W. ELKINS ~ hard labor f'or the term of' his 
(36390973), Headquarters ) natural lif'e. The United States 
and Service Compan;y, Sloth ) Penitentiary, McNeil Island, 
Engineer Aviation.Battalion. ) ·Washington. 

HOLDIID by the BOlRD OF REVIEW 

BA.RR.ON, STAGG, ROBERrS and MORPH!,· 


Judge Advocates. 


l. The record of' trial in the case or the soldier Ilallled above has 
been examined b;y the Board ot Review: 

2. The accused was tried upon the following charge and specification: 

CHABGE: Violation of' the 92d Article of War. 

Speoif'ication: · In that Private George W. Elkins, 

Headquarters and Service Compa.n;y, Sloth Engineer 

Aviation Battalion, did, at AIO #7091 on or about 

28 May 1944, with malice aforethought, willfully, 

deliberately, feloniously, unlaw:f'ully, and with 

premeditation kill one Technician 5th Grade Ray

mond Wilson, Headquarters am Service Compa:ey, 

8l0th Engineer Aviation .Battalion, a human being, 

b;y shooting him with a rifle. 


He pleaded not guilty to, and was found guilty or, the specification and 
charge. He was sentenced to dishonorable discharge, total forfeitures and 
confinement at hard labor .for the term of his natural life. The reviewing 
authority approved the sentence and designated the United States Penitentiary, 
McNeil Island, Washington, as the place of' con.finement. Pursuant to Article 
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ot War 5ot, the record of' trial was torwarded to the Board of Review, Branch 
Office of The Judge Advocate General, Melbourne, Victoria, Australia. 

3. The evidence tor the prosecution is substantially that at about 

7 P.M. on 28 May, 1944, the accused was playing blackjack with Technician 

5th Grade Raymond Wilson and several other soldiers of the Sloth Engineer 

Aviation Battalion (R. 10, 25)~ He was dealing and Technician·5th Grade 

Raymond Wilson was at the time the winner. This was allegedly due to the 

fact that the accused had "busted" when he dealt himself a card which, 

together with his other cards, gave his hand a total value in excess of 

twenty-one (R. 16). A dispute arose and Wilson demanded four dollars 

claiming that he had previously told accused to "deal him four dollars". 

He replied that Wilson had only told him to "deal him two" dollars and 

th8.t he had paid him two dollars. Wilson arose at this j'lincture and 

struck the accused in the chest with his fist (R. 10, 11). The game 

broke up and accused, after paying' the other players, went out of the 

building. He was followed in about fifteen minutes by Wilson (R. 11, 

26). The record does not reflect what~ if arzyi;hing, took place between 

the two after they le~ the room (R. 32). It appears, however, that 

about fifteen minutes a~er leaving the room Wilson returned alone and 

seated himself at a table where a card game was in progress but that he· 

did not take part in it (R. 11, 15; 28). A r~le shot was heard in the 

room some ten or f~een minutes later. Wilson arose, backed a step or 

two from the table and fell (R. 12, 13, 20, 22, 26). A stipulation was 

received in evidence in which it was agreed that Wilson died at A.P.O. 

709 on 28 May, 1944 at about 8 P.M., as a result of' being shot in the 

head with a rifle bullet (R. 8; Pros. Ex. 1). . 


Technician 5th Grade J. B. Sims saw Wilson "laying over on the floor• 
after the fatal shot was fired. · He ran out of' the building and saw the 
accused at the corner of' the building with his rifle at port arms. This 
witness did not talk to him at the time and he did not see him talk to 
anyone else. He went to his tent and did not see the accused any more 

that night (R. 12, 13). Accused and Wilson were not known to have had 

a?\Y' previous quarrels (R. 17). Immediately prior to the shooting, ac

. cused had been drinking but there is testimoey to the eff'ect that he knew 

what he was doing a~ was able to deal the cards correctly (R. 56, 57). 


The report of a medical examination made about two hours after the 

death of' Wilson indicates that the medical officer considered the accused 

sober at.the time ot his examination (R. 64, 69). 


Corporal Emmett J. Baskett saw accused during the evening or the 
fatal shooting and. sat in a blackjack ~aine but was not in the game in which 
the accused and deceased were playing (R. 18, 19). ·Baskett was sitting 
at a table when the deceased returned and joined them just before the shot 
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was fired. After the firing of the shot, Baskett saw him tall. Baskett 
got up and backed out of the room (R. 20). As he left he met First Sergeant 
Royal C. Stimpson -ot his compan;y and saw the accused walk up and halld Stimp
son a gun. When this occurred, they were approximately ten feet outside 
the door on .the south side of the building. Vihen the accused handed the 
sergeant his rifle he said •I eho~ him" or •I did the shooting•. Stimpson 
took the gun and they left the vicinity and went to the orderly room. This 
took place between 7:30 and 8 P.ll. (R. 21-22). · .. 

First Sergeant Royal C. Stimpson testified that when the accused h8.nded 
him his rifle he said •I shot Raymond Wilson; here's '1!f3' rifle.• (R. 30). 

4. A!ter having been advised of his rights~ the accused elected to 
be sworn and testify in his own behalf (R. 46, 47J. . 

Accused testified that he started drinking at about 8130 on, the 
morning of the day in question and continued all the morning into the 
afternoon. He had no lunch and, at about 1:30 P.M., he started drinking 
whiskey with T/5 Richard Scruggs (R. 48). A total of twelve or fourteen 
bottles of beer, together with two beer bottles i'Ull of bootleg whiskey 
and a coca cola bottle of ·bootleg whiskey were bought by him that day. 
The last thing he remembered, prior to finding himself in the stockade at 
about 9 P.M., was his drinking whiskey with Scruggs. He claimed to have 
no recollection of the card game nor or the shooting (R. 47-54). He 
stated that on previous occasions after drinking heavily he had had 
"blackouts". ·He said that no ill-feeling had ever existed between him 
and the deceased (R. 54). · 

· Sergeant Edward L. Exum testified that he left the tent in which 
the drinking was taking place at about 6 P.M. ahd that in his opinion 
accused was drunk but th.at he could walk. He based his opinion on the 
fact that the accused was not talking very much but was nodding (R. 38
4~. . 

5. In o~der to convict an accused of murder it is necessary that 
the evidence establish that he unlawfully killed the deceased with malice 
aforethought (par. 148, M.c.M., 1928). 

·"Ma1ice atorethought. - Malice does not necessarily meB.n 
hatred or personal ill-will toward the person killed, nor 
an actual intent to take his life, or even to take aeyone' s 
life. * * * 

Malice af"orethought mq exist when the act is unpre

meditated. It may mean aey one or more of the following 

states of mind preoeding or coexisting with the act or 

omission by which death is oauseds. An intention to cause 
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·the death of, or grievous bodily harm to, aey person, 

whether such person is the person actually killed or not 

(except when death is inflicted in the heat of a sudden 

passion, caused by adequate provocation); knowledge that 

the act which causes death will probably cause the death 

of, or grievous bodily harm to, arf!' person, whether such 

person is the person actually killed or not, although 

such knowledge is accompanied by indifference whether 

death or grievous bodily harm is caused or not or by a 

wish that it may not be caused; intent to commit any 

felony. * * *• (par. 148 Ai K.C.M., 1928). 


The prosecution's· evidence, including the circumstances of the 

card game and the voluntary ad.mission of the accused immediately after 

the shooting.that he killed the decedent, is sufficient to warrant a · 

:f'iMing that the :f'atal shot was fired by the accused. No extenuating 

circumstances appear and the evidence is susceptible of no other 

reasonable conclusion but that accused intended to kill Wilson. 


In detining •ma.lice aforethought• the use of the word "aforethought" 
does not mean that malice must exist for arf!' particular time before the 
comission or the act, or that the intention to kill must have previously 
existed. It is sufficient that it exist at the time the act is committed 
(par. 148, P• 163, K.C.M., 1928). . 

J.lalice is presumed when a deadly' weapon is used (par. 112 ~' M.C.M., 
1928) in a manner likely to cause death or serious bodily" injury (Wharton's 
Crim. Law, 11th Ed., seo. 850). The use of a deadly weapon by the ac-· 
cused in the manner alleged and under the circumstances reflected by the 
record warranted the court in finding that accused killed the deceased 

' with malice aforethought. Furthermore, there is no evidence that he was 
acting to repel arry actual or apparent danger (Wharton's Crim. Evid.,· p.

·438). 

The defense attempted to excuse the homicide on the ground that the 
accused was so drunk that he did not know what he was doing at the time 
the shot was fired; that he had no recollection of the card game or aey 
of the incidents that occurred during it and that he was entirely unaware 
of the incidents that transpired prior to and at the time the fatal shot 
was fired. 

In military cases, testimoey regarding the drunkenness of an accused 
may be admitted as evidence of his state of mind at the time of the com
mission of the alleged offense. As to whether it may be considered as 
properly affecting the issue to be tried or only the measure of punishment 
to be· adjudged. in the event of conviction, it is, in practice, always . 
admitted in evidence (Winthrop's Mil. Law &Pree., 2nd F.d., p. 293). 
As is also pointed out by Winthrop, nevidence of the drunken cbndition 
of.the party at the time·of his commission of the alleged crime is held 
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admissible, not to excuse or extenuate the act as such, but to aid in 
determining whether, in view of the state of his mind, such act amounted 
to the specific crime charged, or which of two or more crimes, similar 
but distinguished in degree, it really was in law. * * * upon an indict
ment for murder, testimot;Y as to the inebriation of the accused at the 
time of the killing may ordinarily properly be admitted as indicating 
a mental excitement, confuaion, or unconsciousness, incompatible under 
the circumstances of the case with premeditation or a deliberate intent 
to take life, and as reducing the crime to the grade of manslaughter, 
* * *". 

To constitute a defense in the case under consideration, evidence 
that the accused was under the influence of liquor is not sufficient. A 
person in some degree under such influence may nevertheless be capable of 
having a specific design and of acting with premeditation. If found so 
capable, he must be presumed, like a sober man, to have intended the 
natural·consequences of his act. People v. Belenciz, 21 Cal., 544; 

There is a substantial conflict in the evidence as to whether the 
accused was drunk at the time he was alleged.to have fired the fatal shot 
as well as to the degree of his alleged intoxication•. These disputed 
issues or fact were for the court to determine. The court in whose 
province it is to weigh the evidence, judge the credibility of the wit
nesses and determine controverted facts, resolved the issues against the 
accused. 

6. The findings of the court are fully supported by the evidence. 
A sentence of life imprisonment is authorized upon conviction of the crime 
of murder by Article of War 92 and confinement therefor in a penitentiary 
is authorized by 'Article of War 42, and by Sections 454 and 5671 Title 18, 
United States Code Annotated. 

(Absent) , Judge Advocate. 
Lieutenant Colonel, J.A.G.D. 
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AP.MY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melbourne, Victoria, 


Australia. 


Board of Review 18 August, 1944. 
CM A-1435 

UNITED STATES 	 ) 

) 


v. ) Trial 	by G.C.M., convened 
) at Headquarters, Base "A•, 

First Lieutenant THOMAS ) APO 928, 14 June, 1944. 
G. HAVERS (0·1582365), ) Dismissal. 

53lst Quartermaster ) 

Battalion. ) 


HOLDIID by the BOA.RD OF REVIEW 

BARRON, STAGG, E.OBERTS an:l MURPHY, 


Judge Advocates. 

l. The .record of trial in the case of the officer named above has 
been examined by the Board of Review. 

2. The accused was tried upon the following charges and specifications:· 

CHARGE I: Violation of 
' 
the 95th Article of War. . ' 

Specification l: (Finding or 	not guilty) 

Specificatipn 2: (Finding or 	not guilty) 

-'Specification 3: In that lst Lt Thomas G. Havers, 

Quartermaster Corps, 5Jlst Quartermaster Battalion, 

did, at APO 928, on or about 15 March 1944, shame

fully abandon, without physical resistance, 2d Lt 

Ruth R. Irvine, Army' Nurse Corps, who was then 

under his protection, to Private Lloyd.L. White, Jr., 

808th Quartermaster Amphibian Truck Compan;y, with 

the knowledge that said Private White, Jr., intended 

to forcibly, feloniously, and against her will, have 

carnal knowledge of said 2d ~t Ruth R., Irvine, ArJiry 

Nurse Corps. 
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CHARGE II: Violation of the 96th Article of War. 

Specific.ation l: (Finding of not guilty) 

Specification 2: (Finding of not guilty) 

Specification 3: In that lst Lt. Thomas G. Havers, 

Quartermaster Corps, 53lst Quartermaster Battalion, 

did, at AFO 928, on or about 15 March, 1944, ehame

f'ul.ly abandon, without physical resistance, 2nd Lt. 

Ruth R. Irvine, Army Nurse Corps, who was then under 

his protection, to .Private Lloyd L. White, Jr., 808th 

Quartermaster Amphibian Truck Company, with the 

knowledge that said .Private White, Jr., intended to 

forcibly, feloniously, am against her will, have 

carnal knowledge of said 2nd Lt. Ruth R. Irvine, . 

~ Nurse Corps. 


He pleaded not'guilty to all charges and specification8 and was found 
guilty of Specifications 3 of Charges I and II, respectively, and of 
Charges I and II. He was sentenced to be dismissed the service. The 
~eviewing authority approved and the confirming authority confirmed the 
sentence. Pursua·nt to Article of War 50!, the record of trial was 
forwarded to the Board of Review, Branch Office of The Judge Advocate 
General, Melbourne, Victoria, Australia. 

3. ·The competent ev:i dance for the· prosecution shows that on the 
15th of March, 1944, the accused and Sergeant Flanagan, members or the 
4138th Quartermaster Service Company located at Milne Bay, New Guinea, 
AFO 928, called at the 124th·Station Hospital and •picked up• Second 
Lieutenants L. Marie Weaver and Ruth R. Irvine, Army Nurse Corps, and 
drove to a landing at Dock 18, arriving there at about 9z45 P.M. (R. 13,
14). At about lOaOO o'clock they were approached by five colored 
soldiers (R. 14), who, a.!'ter many threats and acts of violence assaulted 
Miss Weaver and raped Miss Irvine (R. 31). During this time Sergeant 
Flanagan ned from the area (R. 18). · After the five , colored soldiers · 
had gone accused and the two nurses got·into the car and found the key 
missing. The accused was attempting to st~rt the car by usiug a knii'e 
(R.- 19, 32, 36) when'two colo~ed soldiers L White and Dupont_? came to 
the right side of the car. White at that time stated that he had been 
•standing guard up the road•; that

1
he was there for the same purpose 

as had been the other five colored soldiers, and that he nwasn't going 
to leave until he got what he wanted•. .Miss Weaver testified that the 
accused •told him to move aside, he bad to get us back to the hospital; 
that the girls were hysterical and he had to get them to the doctor. 
He f Whit~J said he didn't care al:out that•. White went to the rear 
of the car and pulled Miss Weaver out, at the same time •pulling• a knife 
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on her. , She •yelled" for Lieutenant Havers, and he and Dupont came 
to the rear of the car and Dupont said, •come on arrl let's get out of here". 
White then "chased Lt. Havers around to .the left side of the jeep" 
(R.19). During this time Dupont told White to let Miss Weaver alone 
arrl White replied "You get out of here and keep out of this" (R. 20). 
White went to the front of the jeep; placed a knife at Miss Irvine's 
back (R. 33) and half dragged and half carried her down to :the beach. 
He removed her clothes and committed rape upon her (R. 34). Miss 
Weaver testified that prior to the time White pulled Miss Irvine from 
the car she saw him with a club and a sheath knife and that she could 
see the knife in his hand when he was carrying Miss Irvine toward the 
beach (R. 23). After White had dragged Miss Irvine down to the beach 
Miss We~ver and the accused "started right down after them and he 
[Whit~ yelled back and said that he had a knife an:i he tlu.·eatened 
us and gave' us the impression that if we went an,y further he would use 
the knife oh Misl!I Irvine" (R. 20). Lieutenant Havers told Dupont to 
go down there and get White to let her go.. Dupont went as directe<l 
but came back and said White bad"pulled"a knife on him. Shortly 
after that Miss Irvine returned to the jeep {R. 20). Dupont and 
White •immediately• left and the accused an:i the two nurses made their 
way to a dock about 250 yards away, from which they were taken to the 
124th Station Hospital (R. 21). , · 

Private Gradde Dupont, a member of the SOSth Quartermaster· 
Amphibian Truck Company, testified that on the night in question he 
was with Private Lloyd L. White, Jr., when they "walked up to the 
jeep". The accused approached them and told them "that these two 
girls had been through an ordeal and that they had to have immediate 
medical attention". At that time White asked the accused, "how about 
fixing it up with them and the girls". At first accused replied that 
"they couldn't", but upon White's insistance he said "he'd see what 
he could do". Accused talked with the girls and returned to White 
and said, "You can play with the girls if you don't hurt them". 
"White went back to the girls in the jeep and he started messing 
around with them•. Dupont further testified: 

"A. 	 He put his arms around one of them an:i she pro
tested and she called for Lt. Havers and Lt. Havers 
said to me would I go back there and get him to 
leave the girls alone. So I went back there to 
White and asked him. He didn't pay me no attention, 
so I comes back to Lt. Havers and I forget which one 
it was, and one of the nurses called Lt. Havers 
again and he sent me back again. 

Q. Did Lt. ·Havers go back? 
A. No, sir. He didn't. 
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Q. 	 He sent you? 
A. 	 He sent me. 

Q. 	 Did you make White stop? 
A. 	 I couldn't. I tried to. 

Q. 	 What happened then, ii' anything? 
A. 	 Well, White ·and the small nurse they went over 

to the tree an:l they were standing up beside 
the tree,·I believe. 

Q. · Where was Lt. Havers then? 
A. 	 He was with me by the jeep. 

Q. 	 Was anybody else there? 
A. 	 The stout nurse was there. 

Q. 	 Had you tried to do anything to Lt. Havers? 
A. 	 No,. sir. 

Q. 	 Had you tried to do anything to the girls? 
A. 	 ?!'o, sir•. 

Q. 	 Did you threaten them? 
A. 	 No, sir. 

Q. 	 What was Lt. Havers doing with you when White 
was down there by the tree? 

A. 	 He was asking me to go ask White to stop. 

Q. 	 Did you do it? 
A. 	 Yes1sir. ·So I goes down there by the tree 


and asked him again. He still didn't pay 

any attention. I went back and asked Lt. 

Havers, 1You1re an officer and he'd probably

listen_ to you. r 


Q. 	 Did Lt. Havers do that? 
A. 	 No, sir. He asked me to go again. 

Q. 	 Did you see White again that evening? 
A·. 	 They both came back to the jeep ai''Ur a few 


minutes. ' 


Q. What happened, if anything? · 
. A. We lert. 
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Q. 'When the two came back to the jeep, did you stay

around there a.ey time? · 
A. No, sir. We left. 

Q. 	 At any time did you see Lt. Havers try to stop 
White? 

A.. 	 No.• . (R. 40-41). 

Captain James E. Stukes, C.M.P., Office of the Provost Marshal, 
Headquarters, Base •A.•, Aro 928, testified that on 27 March, 1944, the 
accused, after having been advised of his rights, gave him a statement. 
The part relatillg to the events in question follows: . 

•I put the· two girls in the jeep, torge~ng the key 
was gone. Just as I discovered the key was gone, two . 
colored soldiers ran up to the jeep. I remember telling 
them the other men told us we could go. I told them the 
girls had gone through hell. The soldier I later identi 
fied as Lloyd White told me they had been sta?lding guard 
up the road, and he didn't care what the other men said. 
Kiss Irvine was sitting between me and Miss Weaver and . 
White ~abbea. her by the a.rm. I told White to let go 
of' her. White went to the other side of the jeep arxl 
said to me, 'What the 'hell' you arguing about, I only 
want to rfuck r her once• • White pulled Miss Wea.ver out 
of the jeep. I jumped out the other side of the jeep 
a.Di ran toward them, and hollered at White to let her 
alone and White took after me with a knife in his hand. 
I ran to the front of the jeep, ~ then White left me 
aDd put the knife up against Miss Irvine's chest. I 
don't know whether he had it pointed toward her. She 
yelled, •Pll.t that knife down! 1 I tried to get the 
other colored soldier, who I later identified as DuPont, 
to get Wh1te to stop. DuPont did not do anything and 
made no ef'f'o~ to stop White. DuPont was not threaten
izlg or taking a.ey part. I got Miss Weaver back in the 
jeep, and White picked Miss Irvine up' in his arms and started 
toward the beach with her. Miss Irvine appeared dazed, and 
I do not remember her making arry outcry. I was on the 
other side of the jeep. I told White the girls had gone . 
through hell. I ran up to DuPont and pushed him toward 

. White and 	told him to get White away from Miss Irvine. I 
did not know what DuPont would do; and I knew White would 
pull the knife on me or Miss Irvine. DuPont came back up 
am said White pulled a knife on him. White brought Miss 
IrYine back. Either White or DuPont tried to help me find 
the key to the jeep, then they left. I got the Nurses out 
of the jeep and ran with them over to where a dock was being 
constructed and got an officer there to take us to the 124th 
Station Hospital• (Pros. Ex:. "B"). 
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The accused elected to remain silent. He called as a witness 


Lieutenant Colonel Harold M. Graham, Q.M.C., 53lst Quartermaster 

Battalion, AR) 928, who testified that he was accused's commanding 

officer and had known-him for approximately a year. That he had 

the opportunity to observe his honesty, truthfulness and his conduct 

as an officer within the battalion, and that such observations were· 

. "excellent". He graded the accused on his efficiency report as "ex
. c~llent" (R. 50). He further testified that accused was a platoon 
leader and that his ability in handling men "seemed to be very good"
(R. 51). . 

4. The accused is charged, and was found guilty, under toth 

Articles of War 95 and 96. Vlhile the specifications are identical, 

the offenses are ~ifferent and may properly be charg~d under each 

Article of War (A. W. 95, p. 224, M.C.M., 1928) ' 


The nature of an offense properly chargeable under the 95th Article 
of War will first be considered. 

The Manual for Courts-Martial (par. 151, p. 186), in referring to 

the conduct denounced by the 95th Article of War and citing Winthrop as 

authority, contains the following: 


"The conduct contemplated is action or behavior · 
in an official capacity which, in dishonoring or dis
gracing the individual as an officer, seriously com
promises his character and· standing as a gentleman, 
or action or behavior in an unofficial or private 
capacity which, in dishonoring or disgracing the 
individual personally as a gentleman, seriously com
promises his position as an officer and exhibits him 
as morally unworthy to remain a member of the honor
able profession of arms." 

The conduct of which the accused was convicted constituted an act, or acts, 
of "omission" as distinguished from those of "commission". . Each type, 
however, is susceptible of constituting a violation of Article of War 95. 
The purpose of this Article is to rid the service of an officer whose 
conduct in a particular instance, or instances, falls below the standard 
which is not only required of an officer, but also of a gentleman. It 
necessarily follows that the' conduct, the subject of the charge under this 

.Article, need not necessarily be violative of a?zy' other Article, although 
usually one, or more, of.the elements comprising the conduct are violative 
of one, or more, of the othe.r Articles. · In the present instance, as 
above stated, the conduct has been charged as violative of both Article 
of War 95 a~ Article of War 96. Article of War 95 is particularly ap
plicable to conduct which, if charged under another Article of War, would 

~not upon conviction of the accused, result in a sentence of dismissal; . 
this because the conduct standing alone would not warrant dismissal, the 
criterion of gentlemanly conduct not being applicable. From time 
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immemorial the standard required of an officer has been extraordinarily 

high in comparison with others in the military service and even with 

respect to non-military persons. His moral character should be unim

. peachable, inspire confidenc~, and demand respect. 

Article of War 96, among other things, embraces conduct of a 

nature to bring discredit upon the military service. Upon conviction 

of offending this Article the sentence imposed upon an officer may 

include dismissal but such is not mandatory, as is the case of a 

conviction of Article of War 95. 


The question next for consideration is whether the evidence 

supports the convictions. It is undisputed that the two nurses, Lieu

tenants Weaver and Irvine, v1ere present at the time when White and 

Dupont approached the car in which they were sitting with Lieutenant 

Havers. White, in no uncertain terms, made 'known to accused his evil 

intent. His companion, Dupont, exhibited no such design and used his 

efforts to thwart Wh~te from carrying into execution his bestial purpose. 

He suggested leaving the scene before the crime was committed by White 

and readily obeyed Lieutenant Havers when told by him "go ask White to 

stop". Both nurses testified that Dupont did not molest them in arry 

way and his entire conduct at the scene of the crime had the appearance 

of that of an ally rather than an accomplice of White. .There is no 

evidet1ce which indicates the accused had arry cause to fear harm from 

Dupont.. In fact, the record shows to the contrary. After Lieutenant 

Irvine had been carried off bodily by White, accus.ed. told Dupont to 

prevent Vlhite from raping her and, when Dupont failed and suggested 

that he f accused_7 was 11a.n officer and he'd probably listen to you", 


· he again 11asked11 Dupont to prevent W'nite from committing the crime. 
During the entire time that White had Lieutenant Irvine away from the 
car for his clearly stated evil purpose, of which accused had been 
apprised and which he must clearly have known, not once did he offer 
any physical resistance, call for help, or do anything other than 
direct Dupont to make Yih.ite desist. He allowed the crime to be · 
fully consummated, making only verbal protests. (In CM A-1410 White 
was convicted of the crime of rape and the record was held' legally 
sUfficient on 15 August, 1944). As an officer and a gentleman it was 
accused's duty to offer every protection ani assistance to Lieutenant. 
Irvine in an effort to prevent an infamous crime from being committed 
,upon her. There is no question but that the conduct of the accused 
showed a total lack of moral or physical courage or both. His standing 
supinely by and allowing her t? be subjected to a vicious assault by a 
self-announced rapist with only verbal protests on his part, and at the 
same time ordering an enlisted man to do something which it was his duty 
to do himself is clear evidence of a lack of that moral fitness expected 
and required of an officer. Such conduct shows a·failure to perform 
those social duties which a man owes to his fellow men or to society 
~n general.and it branded him with a stigma of moral unfitness. ~ 
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The evidence is clear and convincing that the accused did shamefully 
abandon, without. physical resistance, Second Lieutenant Ruth R. Irvine, 
who was then under his protection, to Private IJ.oyd L. White, Jr., and 
that at the time .the accused knew the intention of 'iihite to ravish Miss 
Irvine. Such conduct on the part of accused !ailed to meet the standards 
required of an officer and a gentleman, ani the court was fully warranted 
in finding accused guilty as charged µnder this Article of War. 

It is also clear that such conduct is likewise of a nature to bring 
'discredit upon the military service in violation of the provisions of 
Article of War 96. The court was fully warranted in finding accused 
guilty as charged under this Article of War, 

The punishment of dismissal from the service is mandatory upon con

viction of an offense under Article of War 95, and permissible under 

Article of War 96. 


5. For the reasons stated above, the Board of Review holds the 

record of trial legally sufficient to support the findings and the 

sentence.· : 

(Absent) Judge Advooate. 
Lieutenant Colonel, J.A.G.D, 
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lst Indorsement. 

Anny Service Forces, Branch Office of The Judge Advocate General, A.P.O. 924, 
31 August, 1944. To: Commander-in-Chief, Southwest Pacific Area, A.P.O. 
500. 

1. In the case of First Lieutenant Thomas G. Havers (0-1582365), 
53lst Quartermaster Battalion, attention is invited to the foregoing 
holding by the Board of Review that the record of trial is legally sufficient 
to support the sentence, which holding is hereby approved. Under the pro
visions of Article of War 5Dt, you now have authority to order the execution 
of the sentence. 

2. When copies of the published order in this case are forwarded to 
this office they should be accompanied by the foregoing holding and this 
indorsement. For convenience of reference an:i to facilitate attaching 
copies of the published order. to the record in this case, please place· the 
file number of the record in brackets at the end of.the published order, as 
follows: 

(CM A-1435) 

ERNEST H. BURT, 
Brigadier General, U. S. Army, 

Assistant Judge Advocate General. 

(Sentence ordered executed. GC{JO 20, USAFFE, .'.3 Sep 1944) 
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ARMY SERVICE FORCE3 
In the Branch Office of The Judge Advocate General 

Melbourne, Victoria, 
Australia. 

CM A-1442 	 14 September, 1944. 

UNITED STATES 	 ) Trial by G.C.M., convened at 
) APO 32, 6 July, 1944. Dis

v. 	 ) missal, total forfeitures, 
) confinement at hard labor for 

First Lieutenant JAMES E. three years. The United 
. ~ Bl\RNErT (0-1303832), Compan;y States Disciplinary Barracks, 

A, l28th Infantry. ) Fort Leavenworth, Kansas. 

HOLDOO by the BOARD OF REVIEW 
BARRON, STAGG, ROBERTS, and MURPHY, 

· Judge-Advocates. 

1. The record of trial in the case of the o.f'f'icer named above has 
been examined by the Board of Review. 

2. The accused-was tried upon the following charges and specifications: 

CHAroE I: Violation of the 75th Article of Wa,i:. 

Specification ls (Finding of not guilty) 

· Specification 2: (Finding or not guilty) 

Specification J: In that First Lieutenant James E. Barnett, 

128th Infantry, did, at or near AJ?O 705, on or about 

ll June 1944, while before the enemy, shamet'ully 


. abandon .Private Earl M. Rooe, Compaey .~, l28th Infantry, 
·and Private First Class Henry R •. Gonaales, Compal'zy' A, 
128th Infantry, members or his patr"l who were then 
believed to be in contact with the e1nemy, without 
ascertaining the strength or the supposed enemy and 
without coming to the support of the said Private 
Earl M. Rose and Private First Class Henry R. Gonzales. 
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CHARGE II: Violation of the 64.th Article of War. 

Specification: In that First Lieutenant James E. Barnett, 
l28th Infantry, having received a lawful command from 
Major" Samuel J. Scott Jr., 128th Infantry, his super~or 
officer, to return to the scene of a supposed ambush, 
did, at or near APO 705, on or about 11 June 1944, will
fully disobey the same. 

CH.ABGE III: Violation of the 95th Article of War. 

Specification 1: (Findine of not guilty) 

Specification 2: In that First Lieutenant James E. Barnett, 
128th Infantry, did, at·or near APO 705, on or about 12 
June 1944, with intent to deceive Major Samuel J. Scott 
Jr., 128th Infantry, officially report to the said 
Major Samuel J. Scott Jr., that he had returned to the 
scene of a supposed ambush and that his patt'ol had 
scouted on the morning of 12 June 191..4, which report 
was known by the said First Lieutenant James E. Barnet~ 
to be untrue, in·that First Lieutenant Barnett did not 
return to the scene of the supposed ambush and his 
patrol had not scouted on the morning of 12 June 1944. 

He pleaded not guilty to all charges and specifications. He was found 
guilty of Specification J of Charge I and of Charge I and of the specifica
tion of Charge II except the words "JYillfully disobey the same" substituting 
therefor the wor9-s "lail to obey the same" and of Charge II and of Speci
fication 2 of Charge III and of Charge III'. He was sentenced to dismissal, 
total forfeitures and confinement at hard labor for eight years. The 
reviewing authority approved the sentence. The confirming authority con
firmed the sentence but reduced the period of confinement to three years. 
The United States Disciplinary Barracks, Fort Leavenworth, Kansas, was 
designated as the place of confinement. Pursuant to Article of War 5~, 
the record of trial was forwarded to the Board of Review, Branch Office of 
The Judge Advocate General, Melbourne, Victoria, Australia. 

J~ The evidence shows that on 11 June, 1944, the First Battalion, 
l28th Infantry, J2nd Infantry Division, under command of Lieutenant Colonel 
(then Major) Samuel J. Scott Jr., was located alo~ the west side of the . 
Driniumor River, New Guinea (R. 9, 10, Pros. Ex. A). Daily contact had \ 
been made with the enemy to the front and to the right rear of the battalion 
area (R. 10). On that morning, Colonel Scott ordered accused, a First 
Lieutenant in Company A of the First Battalion, to take a fifteen-man 
patrol from his compan;y "across to the East of the Driniumor River, move 
to the Southeast approximately two miles attempting to'locate a suitable 
spot for an ambush. His primary mission was to capture one enemy prisoner 

' 
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of war, and his second mission was to gain contact with the enemy and main
tain that contact" (R. 11). He was to remain out on patrol for two days 
and if he captured a prisoner before the second day, he was to have him 
sent back (R. 11). At that time Colonel Scott advised accused that he 
might meet "friendly patrols coming fo" (R. 20). The patrol having .been 
formed left the company area about nine o'clock and proceeded south along 

.. the west side of the Driniumor River. When the patrol had traveled about 
two miles it passed through the outpost area of Company B, 128th Infantry, 
arrl then continued for another mile or two until it reached the outpost 
of Company C, 127th Infantry (R. 34, 40). The patrol then crossed the 
river. A member of the patrol testified that shortly thereafter 11a 
machine gun opened up about two miles away" (R. 41). The patrol advanced 
in a column at intervals of four yards in the following order: Private 
Earl M. Rose and Private First Class Henry R. Gonzales, who were acting 
as scouts, Private First Class Francis L. Freshwater, accused, Staff 
Sergeant Howard P. Morrison, followed by other members with Sergeant 
Irvine H. Glampe at the rear (R. 35, 411 80). The patrol was in a 
thick jungle with visibility limited to a distance of 10 to 15 yards 
(R. 43). The patrol had gone 300 to 400 yards when Scout Rose saw "a 

man who looked like a.Jap11 and fired four rounds at him (R. 35). 

Immediately after the shooting a man "jumped up" whom he recognized as 

an American. Rose then discovered that whom he thought was the enemy 

was a five-man patrol of Company C, 127th Infantry, one of whom he had· 

wounded (R. 36). Rose and Gonzales went to the injured man and learned 

that his name was PriVate Obago. Having decided to get help, Rose and 

Gonzales went "to look for the patrol. We went 100 yards back and saw 

footprints arrl vines broken where they had gone back", but they did not 

see any member of their patrol. They then returned to where Obago lay 

and assisted in carrying him to his organization across the river. 

From the time Obago was shot until the time he had been returned to 

his organization they (Rose and Gonzales) neither saw any member of 

their patrol nor an,y of the enemy arrl heard no shooting (R. 37, 42). 


At the time Rose fired the shots which wounded Obago, accused 
started running to the rear and said "Let's get out of here" (R. 60, 75, 
82, 85). With the exception of the two scouts, Rose and Gonzales, the 
entire patrol 11 took out after him" in a "panic" running "as fast as we 
could*** through the jungle",until they reached the river which they 
crossed and then went to the outpost of Company B, 128th Infantry. 
Private Morrison (formerly Staff Sergeant) testified that after they 
had returned from across the river he told accused that he saw "Japs
* * * as the firing was taking place right in front of us". . He also 
stated he saw heavy machine guns and when the shots were fired it 
sounded like "a burst of a machine gun" (R. 66). . 

Accused reported to Colonel Scott by telephone at about 1400 hours, 
11 June, 1944 (R. 12, 60). As to that report, Colonel Scott testified: 

J. 
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"The first thing Lieutenant Barnett reported to me was that 
his patrol had been ambushed, and that he had two men either 
killed, missing, or wounded in action. I asked him what 
had ambushed his patrol and his statement was the enemy were 
waiting on the trail and opened up with two what he thought 
were light machine guns on his patrol. He said they fired 
these light machine guns also rifles. Also he thought they 
were trying to flank his patrol;- and he said he was driven 
back and the enemy pursued him, * * * He stated he had not 
seen any of' the enemy, he stated he had seen none and didn't 
know how many there were. He said they fired light machine 
guns and rifles. I asked him if he tried to organize and 
get his men together, he said they were working on both flanks 
and forced to withdraw. I asked him how far the enemy had 
chased him and his first statement was ciear back to the , 
river. I asked him if he received any fire when he crossed the 
river with the men and he said he didn't know for sure. I . 
said Yrhen were the last shots you heard from tho enemy firing 
at your patrol, and he said it was confused but to his belief 
about half-way from the spot where the ambush occurred and 
where he crossed the river. * * * I told him to talk it over 
with his men to be sure there had been some machine guns and get 
an idea of the strength of the enemy, if they definitely had seen 

, 	 two light machine guns and to get a more definite report. That 
was the extent of that conversation. * * * He called me in a few 
minutes ani said Sergeant Morrison of his platoon had definitely 
seen two heavy machine guns on the trail and seen three Japs 
around.the gun, and the gun had opened fire. I asked him if 
he was sure the Japs had opened fire, and he said he would not 
say positively that they had opened fire he said Sergeant, 
Morrison knew they were heavy machine guns because of the tri 
pods, and as far as he knew no other men had seen the ·enemy." 

(R. 12, 13). 

Colonel Scott further testified that.he then ordered accused: 

"* * * to cross the river approximately 300 yards to the 
Horth.of where he originally crossed it then due east until 
he was approximately opposite or to the North of where the 
ambush occurred and then go due ~outh and come up on this 
ambush position on the fiank rather than where he had with
drawn from. 

Q. He was supposed to go back to the exact spot of the 

ambush? 

A~ Yes Sir." ( )
R. 13 • 
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Several· minutes later accu.sed informed Colonel Scott by telephone nthat 
his men refused to go across the river with him" and Colonel Scott told 
accused to explain to the men that it was a direct order frqm him 8 to 
return to this spot• (R. 13). Accused again reported that his men, with 
t~e exception of Private First Class James G. Hayes, refused to accompaD;y" 
li~ (R. 13, 91). There was no hesitancy on the part of accused to return 
with the patrol (R. 17). A second patrol was then formed under the command 
of accused, which was composed of Hayes and personnel of.Company B, 128th 
Infantry. , 

This second patrol started at about 5:00 P.M. and crossed the river 

about 300 yards .north of where the first patrol had previously crossed 

(R. 101, 108). Hayes testified that the patrol went 11 Inland a little 

ways and made a big circ!e back" to a place about 40 rards from the river 

where they stayed that night in a "shack" (R. 101-103). He stated that 

this second patrol did not go to the place where the first patrol was 

when Rose fired the shots and that the patrol did not do any scouting on 


. the morning of June 12th (R. 101, 104). Staff Sergeant Vernon o. Harris, 
a member of the second· patrol, testified that after crossing the river 
the patrol traveled a "well defined trail0 in a northeasterly direction 
"into the jungle about a mile" (R. 109, 111+)• They then made "a circle" 
which took them approximately 100 yards in a southerly direction returning 
to the trail about half way back to the river (R. 111, 113-115). The 
patrol continued on to about 75 yards from the river where they set up 
a "perimeter for the night" (R. 110). The following morning at daybreak 
they formed "an ambush" position until 9:30 when the patrol crossed the 
river (R. 110). Sergeant Harris further testified that on the morning 
of June 12th none of the men went away from the river (R. 110). 

At about 11:00 o'clock on that morning (12·June) accused made a 

:report by phone from Compaey B, to Colonel Scott. As to that report 

Colonel Scott testified that accused told him: 


"That on the morning of the 12th they had returned to where 
the ambush occurred on the 11th they had returned there·and 
found nothing. Did not find the two men who were either 
wounded, missing or killed, bad seen no Japs and had return
ed to the second platoon of B Company. · 

Q. Did he inform you whether he had scouted? 
A. I asked him definitely 	if he had reached ·the spot where 
the 	ambush occurred, he said he did and had found nothi~." 


. (R. 14) 


* * 	 * 
"Q. In his report to you on the morning of the 12th when did 
he say in that report that he had returned to the scene or the 
ambush? 
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A His report was he crossed the river late that af'ter
noon, seen two Japs, scouted them out, couldn't find them. 
It was getting late, and they set up for the night. Next 
morning scouted out the area and came back. 

. 

11 (R. 1.44). 

Accused elected to be sworn and testify. He related, in substance, 
the same events up to the t~e Rose fired the shots as did several wit
nesses for the prosecution. Accused testified: 

"***At that time there was firing to my front. I.hit the 
prone immediately and in fact I would not say how many shots 
were fired because it was impossible for me to determine. 
It was very- rapidly and I thought it was a light machine gun. 
* * * I moved laterally after I hit the p?one. I looked up 
and saw the men moving hurriedly an:l hastily to the rear. 
I continued in th~rone and hollQred •Hold it up what's the 
matter', I didn't know what their thoughts were, whether the 
men were coming around from the flank, I couldn't figure why 
they were withdrawing to the rear. * * * I started in the 
direction the patrol were going to do my best to get them 
organized. It seemed impossible my efforts were null in 
tr-ying to halt the patrol. * * * I shouted to the rear patrol, 
I told them to hold it up what was the matter. I continued 
saying the same thing tr-ying to hold the patrol up. * * * 
The patrol did not halt whatsoever. In fact no part of the 
patrol slowed up or halted. They did not halt even when 
they got to the river.*** I got back across the river and 
started to find out how many men were present and I found 
Private Rose and Private Gonzales were not there." (R. 125-127). 

Accused further testified that he then reported to Colonel Scott upon the 
activities of the patrol, informing him that the patrol had been in an 
ambush and that Sergeant Morrison ha.d seen two heavy machine guns and three 
Japs standine around the guns. He also reported that the Japs had followed 
the patrol and fired on them as they were crossing the river (R. 128, 129). 
Colonel Scott then ordered accused to take the patrol b~ck across the river. 
With the exception or Private Hayes, the patrol refused-'to go. Colohel 
Scott then ordered accused to take a patrol from the "B Company outpost". 

"He f Col. ScottJ said to go North back towards 'the coast 

from B Company position across-the river and proceed East 

an:l go to what I determined to be the approximate spot or 


. 	just where the Jap position was supposed to have been. 

To go in an.Easterly direction, flank that position, come 

in from the rear an:l determine what the strength of the 

enemy was and make contact if possible. * * * 


6. 
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. Q. Did Colonel Scott issue specific orders for you to 
. go back the same way, to the same spot? . 


. . :A•. -. He did not. 


Q. j_4:''r. understand it, his orders were to proceed East 

until you had reached the ~cene of the, supposed Jap 

position and cut back on the flank, is that true? 

A. Yes Sir.• (R. 131).' 

He testified that he formed the patrol as ordered, crossed the ·river, and 
proceeded in an easterly direction 500 yards._ They then started a •half'
circle11 to the right 

•r determined in my own opinion at that point that it 

· possibly could have been the right flank position or the 


right flank of the Japanese line. Then I started the 

·men reconnoitering back, back towards the river after 

determining in '1113' own mind that I was at that position 

and had f'lallked it, am I started back toward the river 


,and the scouts were still reconnoitering the general area 

thoroughly'. * * * I moved on back toward ·the river and · 

set up the perimeter defense for the night. 11 (R. 132). 


At about 9:30 the following morning he, with the patrol, returned to B , 
Compa?:G" outpost (R. 133) where he reported to Colonel Scotts 

•* * * I told him the patrol had reconnoitered thoroughly 

on the afternoon of the 11th, and I told him after reach

ing the position where I thought the Japanese were that 

I had turned in alfesterly direction toward the river ani 

had set up an ambush for the night am also security for the 

entire patrol. I told him I had returned the next morning 

at approximately nine-thirty. 11 • (R. 135). 


* * * 
"Q. Lieutenant Barnett in your report to Colonel Scott 

when you came back from the second patrol did you tell 

him when you believed you had returned to the soene of the 

supposed ambush? Did you tell him that ·you returned on 

the afternoon of the 11th or the morning or the 12th? 

A. I determined I had been to that position the after

noon or the 11th. 


Q. Did you tell Colonel Scott your patrol had scouted on 

the morning of the 12th? 

A. I told him we did not because the patrol had not re- · 

connoitered. 11 (R. 140). 


7. 
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First Lieutenant Stanley c. Davison, called as a witness for the deferu 
testified that on June 11th, 19.44, before the accused "came back" he heard 
"Two bursts of an automatic' weapon. * * * Six or eieht .{"shots.,:J. Two 
bursts each" (R. ]47). . 

Five officers testified as witnesses for the defense to the effect that 
'accused was a capable, efficient and competent officer (ft. 21, 23, 24, 39,
ll8) and that accused had conducted himself with credit in a previous cam
paign at Saidor and was not a coward (R. 24, 119) • 

. Colonel Scott was recalled and testified in rebuttal that accused told 
him "the initial fire was from what he thought to be two light machine guns, 
and then rifle fire in the same vicinity". As to the second patrol accused 
told him that on the morning of June 12th, the patrol "scouted out the area 
and came back" (R. l.li4). 

At the suggestion of the law member, the defense concurrine, the 

official record of the activities of accused arrl his patrols was brought 

into court (R. l45). The defense waived objection that the report was 

hearsay evidence and stated: 


"The Defense has no objection to the introduction into 

evidence of this patrol report on the condition that 

the Defense can make one statement" (R. 149). ' · 


The report was received in evidence and is in part as follows: 

1A1•Lt Barnett led the Co, 128 Patrol. The two lead 

men saw a man. The lead scouts called to Obago. He was 

sure he was a Jap and fired. The other scout recognized 

the patrol as America~. These two men remained and helped 

bring in the wounded man. 


' When action occur.red Lt Barnett and his patrol hastily 

withdrew and returned. He reported they had run into a 

Jap force and that they saw two HMG 1s •. The Japs attempted 

to encircle them. 


Lt Barnett with a patrol was sent back to the area 

where the Japs are supposed to be. He went back and 

spent the night in that area. Upon returning Lt Barnett 

reported he had seen only two Japs who ran and that his 

patrol attempted to hunt them out. 


Lt Barnett is being sent back under arrest awaiting 

further investigation~ and Courts-Martial charges pre
f erred. · 


This explains the report of 2 HID's that came in yesterday. 

General Martin" (R. 149, Ex. l). 

s. 
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The defense then made the following statement: · 

"The point I wish to bring out to the attention of the 
court is that the report is hearsay, double hearsay 
because it came from two channels, and further the words 
1He reported they had run into a Jap force and that they 
saw two heavy machine guns•, was brought out unequivocally 
to the court that he had not said he saw two heavy machine 
guns and that Sergeant Morrison was the one who said he 

·had seen them, both -the machine guns and the Japs. 11 (R. 149). 

4. Accused is charged with conduct before the enemy in violation 
of Article of War 75, which in pertinent pa.rt follows: 

"Arr:r officer or soldier who, before the enemy, mis
. behaves himself, runs away, or shamefully abandons or 

delivers up or by arr:r misconduct, disobedience, or neglect 

endangers the safety of any fort, post, camp, guard, or 

other command which it is his duty to defend, * * * n 


In the discussion of t~is offense paragraph 141 ~, Manual for Courts
Martial, 1928, provides: 

• "Misbehavior is not confined to acts of cowardice. 
It is a general term, and as here used it.renders culpable 
under the article arr:r conduct by an officer or soldier not 
conformable to the standard of behavior before the enemy 
set by the history of our arms. Running away is but a 
particular form of misbehavior specifically made punishable 
by this article." 

It has been held that misbehavior before the enemy may consist of such 
acts of a commanding officer as "retreating, or withdrawing his command, 
before the· enemy, without sufficient cause; conducting a retreat in a 
disorderly manner and without the proper precautions; faiUng to rally 
his force when in disorder but capable of being.rallied" {p. 622, Win
throp's Mil. Law & Pree., 2nd Ed.). The language of the specification 
alleges a course of conduct which constitutes misbehavior before the 
enemy in violation of Article or War 75. That accused's battalion 
was before the enemy is established by testimorry that it was in dail:y 
contact with them (par. JJ+l ~' M.C.M., 1928). 

The evidence for the prosecution shows that accused upon hearing 
the shootine.by Rose (a member of the patrol in his command) started 
running to the rear, saying "Let's get out of here". The members of 
his patrol followed, except for Rose and Gonzales who were left behind. 
Unknown to accused, Rose had, by mistake, shot a member of a friendly 
patrol, believing him to be a Jap. · Accused had withdrawn without 

9. 
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ascertaining the true situation, leaving two members or his patrol. As . 
to these occurrences accused testified, in substance, that when the 

. shooting occurred the members or his patrol moved hurriedly to the 
rear and he hollered •Hold it up what's the matter". ·Accused attempted 
to stop them but his •efforts were null in trying to halt the patrol". 
The court in whose province it was to resolve controverted questions 
of.tact, apparently gave no credence to accused's testimony. There is 
substantial· evidence from which the court could find that accused's 
behavior before the ener.iy constituted an offense in violation of the 
75th Article of War. · , 

.lccused us charged un:Ier Article of War 64 with willfully", dis

obe;yillg the order of his superior officer to.return to the scene or a 

supposed ambush, an3. was found guilty by exceptions and substitutions. 

ot tailing to obq such order in violation of Article of War 96, a 

lesser and included offense (par. 134 E, M.C.M., 1928). The evidence 

tor the.prosecution shows that Colonel Scott ordered accused to take 

the second patrol to the place where accused had indicated that the 

first patrol was ambushed. Hayes, who was a member of .the first 

patrol, testified, in substance, that they did not go to such place. 

Accused, as to the order.in question, testified substantiallY' that 

Colonel Scott ordered him to proceed in an easterly" direction to the 

north of the approximate spot where the first patrol was at the time 

or the shooting and then to flank that position coming in from the 

rear, making contact with the enemy, and to determine their strength. 

To the question •Did Colonel Scott issue specific orders for you to 

go back the same way, to the same spot?" accused answered "He did not". 

The court apparently" resolved the conflict of this evidence against 

the accused. There is substantial evidence in the record from which 

·the court could find accused guilty of failing to obey the order of 

his superior officer to return to the scene of the supposed ambush. 


Accused was also charged with an offense in violation of Article 
of War 95 in that he made a false official report to Colonel Scott that 
he had returned to the scene of the supposed ambush and that the patrol 
had scouted on the morning of 12 June, 1944. Knowingly" making a false 
official report to a comman:iing, or superior officer is conduct violative 
of the 95th Article of War (par. 151, M.C.M., 1928; p. 713, Winthrop's 
Mil. Law &Pree., 2nd Ed.). Colonel Scott testified that accused 
reported to him by telephone, "That on the morning of the 12th they 
had returned to where the ambush occurred on the 11th * * * n and they
"* * * scouted out the area and came back". The evidence reveals 
that the patrol in question set up a "perimeter" on the night of 11 
June about 300 yards north of the place where the first patrol had 
crossed the river and about 75 yards east or said river. Private 
Hayes, who had been on the first patrol, testified that the second patrol 
did not go to the place of the ambush and did no scouting on the morning , 
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of June 12th. Accused testified, in substance, that he told Colonel 

Scott that he "determined" he had been to the scene of the supposed 

ambush on the afternoon of June 11th and that he did not teli Colonel 

Scott that the patrol had been scouting on June 12th. The court by 

its findings resolved the controverted question as to whether the 

report was false against the accused. The record contains substantial 

evidence that war1·ants the court in finding accused guilty of conduct 

in violation of the 95th Article of' Ylar. 


5. The official report (Ex. 1) relative to the activities of 

accused at the times in nuestion is clearly hearsay evidence (par. 117, 

M.C.M., 1928). The waiver of objection thereto by the defense adds 

nothing to the weight of the evidence nor the credibility of its 

source (par. 126 Q, wi.C.M., 1928). The report in question is merely 

,a sum.":lation by General Martin of -t.he reported activities of accused 

while on the patrols. ~inile the admission of such report was im

proper, it cannot be deemed to have injuriously affected the sub

stantial riehts of accused. 


6. The sentence imposed by the court is authorized for the 

offenses of which accused was found guilty. 


7. For the reasons stated above the Board of Review holds the 
,record 	of trial legally sufficient to support the findings and the 
sentence. · ' 

Judge Advocate. 
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lst Indoreement 

ArrTJ¥ Service Forces, Branch Of.fica of The Judge Adv.?cate General, .l.P.O. 
924, 17 September, 1944. '1'01 Oomiaau:ler-in-.Chief', Southweat Pacli'ic· 
Ar.ea, 1.P.O. 500. ·,r 

l. In the case ot First Lieutenant Jamee L Barnett (0-1303832), 
Compaey A.1 128th lnf'antr;r, attentioa is :Invited to the foregoing holding 
by the Board of Review that tho record of trial 1a legally sufficient to 
support the sentence, whioL holding is hereby approved.. Under the pro
visiona of Article of liar soi, you. now ban authority to order the exeou• 
t1on of the sentence. · · 

2. \then copies or the publ11had order in tliia case are f'oniarded 
to this office they should be accomp!.nied by the foregoing holding and 
th:5.s indorsement. For convenience of reference ani to tac;;;Utate 
attaching copies ot the published order to the record in this case, 
please.place the file number of the reoord in bracketa at the end or 
t.he published order, as follows• 

(CK A•l.442) •. · 

IH.NwT H. BUR1', 
Brigadier General, U.S. A.'r1q, 

Assistant Ju:lge Advocate General. 

(Sentence ordered executed. GCllO 21, USAFFE, 26 Sep 1944) 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melbourne, 	Victoria, 

Australia. 

I 

Board of Review 
CM A-1446 

21 September, 1944. 

UNITED STATES ) 
) 

Trial by G.C.M., convened at 
Merauke, Dutch New Guinea, 

v. 

Private A~THUR R. THOMAS 

) 
) 
) 

21 May, 1944. Dishonorable 
discharge, total forfeitures, 
and coru·inem.ent at hard labor 

(34071094), Headquarters and ) for life. United States Peni
Service Detachment, 1st 
Battalion, 96th Engineer 
General Service Regiment. 

) 
) 
) 

tentiary, McNeil Island, Wash
ington. 

HOLDING by the BOARD OF REVIEW 
BARRON, STAGG, ROBERTS, and MURPHY, 

Juige Advocates 

1. The record of trial in the case of the soldier named above has ~en 
examined by the Board of ReView. 

2. The accused was tried upon the following charge and specification: 

· CHAIDE: Violation 01" the 92nd Article of War. 

Specification: In that Private Arthur R. Thomas, Headquarters 

and Service Detachment, 1st Battalion,_ 96th Engineer Gen

eral Service Regiment, APO 922A, did, at APO 922A, on or 

about 2 April, 1944, forcibly and feloniously against her 

will, have carnal kna'fledge of Augustine Helaha. 


He pleaded not guilty to, and was found guilty of, the specification and 
cnarge. He was sentenced to dishonorao~e discharge, total forfeitures and 
confinement at hard labor for the term of his natural life. '!he reviewing 
authority approved the sentence and designated the United States Penitentiary, 
McNeil Island, Washington, as the place of confinement. Pursuant to Article 
of War 5~, ·the record of trial was forwarded to the Board of Review, Branch 
Office of The Judge Advocate General, Meloourne, Victoria, Australia. 
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,3. The canpetent evidence shavs tnat aoout 10:.30 P.M., on 2 April, 
1944, at Yerauke, Dutch New Guinea, accused and anot~r ooldier went to the 
house of Phillip Helaha, a Malayan native, with wnom they were friendly. 
Later both left the house, mt accused shortly. thereafter returned. Helaha 
testified that accused asked to marry his fourteen year old daugnter, 
August:ine, and he replied that she was too young. An argument tnen ensued 
between the native and accused. At accused 1s insistance Augustine was 
brou.ght into the room from another part of the house. When she entered 
accused made ner sit upon his lap. Accused asked her if she "liked him" 
and she replied that she did not. Accused then dragged her out of the house 
"by force" (R.9) to sane bamboo trees about thirty metres away. She "was 
afraid" and "cried out" but was unaole to escape although she tried (R.9]. 
Accused took a pistol from his shirt and pointed it at Helaha who had follared 
them and "looked as if he was going to shoot him" {R.<J). Accused then took 
the girl into the "bushes" about four hundred metres awey from the house, took 
off her dress and underclothing and got on top of her as she was lying upon 
her back. He then "did funny business", "bad business", to her. It hurt her 
"very much" "Inside Lheil stomach11 (R.10). Upon being asked the question 
"Did Thomas /J,he accuseW put his private parts into your private parts?11 the 
interpreter, through, whom Augustine testi1'ied, stated, "That is not trans
latable. * * * It Lsexual intercours£ would be covered by bad business or 
wron& tusin~ss. There is no actual word for sexual intercourse /Jn Malaya.if" 
Qi.lGJ. The girl testified 11 I tried fJ,o get away rrom accuse§ but it was 
.impossible. * * * I was not strong enough. ***he just pulled me /J.oW"fl
and I could not resist him11 (R.10,11). · 

After accused had threatened Helaha with the pistol, the native went 
to seek aid. Second Lieutenant George W. Zunner, of accused's organization, 
was awakened by the Sergeant of the Guard about 12:15 A.M., and with Helaha 
and two others searched the area in the vicinity of the pative 1 s house. After 
about two hours had elapsed. and the girl n9t having been found, Lieutenant 
Sabiston, accused's detachment commander, was notified. Investigation re
vealed that accused was not in his tent an:l. another search was made in the 
vicinity of Helaha' s house (R.12). Helaha kept calling his daughter's name. 
The first t:ime she did not answer him because accused made 'b. certain gesture" 
and said he would shoot her if she "called out" (R.10) •. After some time a 
faint answer was heard and going in the direction from which the sound had 
come Augustine was found lying upon the ground. Her dress, wet, dirty, and 
stained with blood, covered only the upper part of her body. Lieutenant 
Sabiston testified: 

11She was very weak. Her father spoke to her and she 
.murmured something to him, and .she could hardly move 
her bead. I had the guards build a fire and I sent 
Lieuta:iant Zunner and one of the natives to get Captain 
Lauck, who was our medical officer. I had Phillip 
Helaha get her same dry clothes and some of the guards 
gave· her faeir field jackets. About this time we heard 

• 
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a rustle in the bush, Itd say about thirty or forty 
yards away. We turned our flashlights over there and 
I could see it was a person, but they were in the 
shadows, so I told him to cane out. He came· out and 
it was Thomas. He came up and I asked him what he had 
done to the girl and he said, 'nothing 1 • I had the guards 
place him under arrest, and one of the guards searched 
him and they found a .JS revolver on him, unfired. - at 
least it was i'ull.y loaded with live cartridges." (R.13). 

Shortly thereafter Captain Robert E. Lauck, M.C., examined the girl as 
she was lying on the ground. He testified that she was conscious but in 
a very weakened condition, "in mild shock * * *• * * * She was complaining 
of perineal. pains so I examined her genitals and founi that she had a smal.l 
mucus membrane laceration * * * which could have been produced in an attempted 
act of intercourse" (R.15,17). She was menstruating. The girl was taken to 
her home where she remained for five or six deys and then to a hospital where 
she stayed an additional twelve days (R.10). 

Captain Lauck further testified that at 7:00 o'clock that morning (about 
three hours after accused was apprehenied) he examined accused's "* * * 
genitals and noticed there was a moderate amount of blood on the shaft or 
his penis and the glans. * * * He was mildly intoxicated but he wasn't drunk.a 
(R.16). This witness estlliated the girl to be "in height,four feet six, 
weight * * * .seventy pounds" ani accused to be "six feet three, L,'tall and .
irl weight., two hunired and ten" (R.17). · 

Accused, after havir.ig been advised as to his legal rights, voluntarily 
made a written statement which was introduced in evidence without objection 
by the defense (R.19). The statement in part is as follavs: 

"* * *So me and Haynes started home ~when we got 
about one hundred (100) feet from the house 1·went back 
to talk to Philj.p. I called Philj.p out of the house to 
talk to h.1.ID.. He told me to come inside and sit cbwn. 
I went in an::l sat down beside Philj.p, and I asked him 
about Augustine Hal.ah! and he told me Augustine was quite 
young. He told me to wait until after the war and I 
could marry her. So I kept insisting. Finally he called 
Augustine out of the bedroom and asked her did she or did 
she not like me. Augustine didn't answer the first time. 
He spoke to her again in Malay and told her if she liked 
me he wooldn' t be angry. Augustine said she was afraid 
and I asked her what she was afraid of, was she afraid of 
me. She said not she was afraid of Bapat22,a (her uncle). 
She ·said she liked me but was afraid of her uncle. I 
told her there was nothin;~ to be afraid of. The three of 
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us went outside. While we were outside talking, the 
mother's brother went out to _here Haynes was. I took 
her (Augustine) by the arm a.'1d went i.'1 the direction 
her mother's brother went. We passed ner uncle coming 
back. He was going toward the house. I didn't see Haynes 
any more. The :noon was shim.ng bright that time of the 
night. We (Augustine and I) went three blocks from the 
house and I fooled around with ner (Augustine) for about 
two (2) hours. I tried but chdn 't cio any good for -myself. 
I made same nenetration. She ciio.n't resist. * * * She 
(Augustine) didn't try to stop me at any time. She didn't 
cry out at any t:bte. * * *" (Pros. Eic. C). 

Accused elected to be sworn and testify. He admitted that he returned 
to Helaha's house and taLked with him about Augustine. He testified that he 

, did not ask to marry Augustine although her father told him that ·he could do 

so after the war. After Augustine entered the room, he took her on his lap. 

She said she was afraid of 11Bapitua11 (her uncle) and started to cry. About 

10:00 P.M., he and Helaha led her out of the house~ He testified 11* * * and 
so I go with the t;L:d about a block or so from the house am we stopped, 
and the girl stand up and in a little while she pulled off her pants and 
laid down on the ground. * * * she didn't resist i~ * *~ I got down on the 
grass myself with ner and tried to have an intercourse with ner cut I couldn't 
do any good for myself". Helaha and three men passed about fifty feet from 
them. Helaha was calling Au;ustine 1 s name but she did not answer. "* * * and 
so about two o 1 clock I offered to take Aug~tine home. * * * She was weak~ 
She wasn't _able to walk. I picked 11er up and sne fell oack to the ground* * * 
I don't know wlly she was wea.~, unless she fell down on purpose. * * * I picked 
ner up and tried to carry her home out it was too dark. * * * and about three 
o'clock her daduy and some more men came out and I left her and went to get a 
light and corm oack and get ner and bring her nome, and I got about a hundred 
yards away from her, and I saw oome light' in the bushes, and I heard Phillip 
call, and I turns around and e,oes back and walks C\bout fifty yards, * * * and 
I came back from the bushes, an:l. Li.eutmant Sabiston shined the light in my 
direction, and he a aced me if I 1d done this to the girl. I said I had been 
with the girl, but I di.dn 1t do nothing. He placed me under guard and sent 
after Captain Lauck." (R. 23,24). Accused denied that he had threatened 
Helaha with a pistol but adr;ri. tted that he had a pistol in his possession that 
night (R.23). Upon recross examination he admitted that during the investigation 
he stated that he had made a penetration of "about a half-inch" (R.27). 

4. The accused is charged with having committed the crime of rape. 

"Rape is the unlawful carnal kn<Mledge of a woman by 
force and without her consent. 

"Any penetration, however slight, of a woman's genitals 
is sufficient carnal knowledge, whether anission occurs 
or not. 11 (par. 148.£, P• 165, M. C.M., 1928). 
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Accused admitted in his stat.ement and in his testimony that he had had SeJO.lal 

intercourse with the victim at the time and place alleged in the specification 
but denied that penetration was accomplished °b:' force or without her consent. 

"Whether or not the woman exercised all the resistance 
within her power under the circumstances, and whether 
her resistance ceased because it was useless and dan
gerous or because me ultimately consented is a 9Jlestion 
for the ju:ry Lf.n this instance, the court-martiay to 
decide" (Mills v. United States, 164 u.s. 2.1.0,212; , 
and see Turner v. Pope, .3.3 Mich • .363; CM A-564, Fischer; 
CM A-866, Mendoza; CM A-9961 Patterson; CM A-11791 
Johnson; CM A-1192, Seymour ~ !!_). . 

The evidence reveals that accused, in the presence of the girl's father, 
forcibly pulled the girl out of the house. After taking her a short dis
tance he threatened her father with a pistol and then took the girl into the 
"bushes". He rernoved'her clothing and penetrated her person. The victim, 
a .fourteen year old girl, tried to resist accused but because or the great 
disparity in their sizes and weights she was unsuccessful. About three hours 
later she was found lying upon the ground, so weak that she could hardly move 
her head. Accused himself admitted that she was uriable to walk and stated 

·that wnen he picked her up she fell back to the ground. When her father, 
calling her naim, passed close to the place where accused and the girl . 
were, accused.. remained silent and did not reveal his presence, an:i she did 
not ans«er because accused 11made a certain gesture" and said that he would 
shoot her if she "called out. 11 Such testimony furnishes ample and substantial 
evidence upon which the court could predicate its findings that accused had 
unlawful carnal kn<Mledge of the girl by force and without her consent. 

5. The sentence or life imprisonment or death is mandatory upon con
viction of a violation of Article or War 92· and confinement in a penitentiary 
therefor is authorized by Article or War 42 and by Section 567, Title 18, 
United States Code. All or the .rmmbers of the court signed a recommeniation· 
.for clanency addressed to the Commanding General, u.s.A.s.o.s., APO 501, whidl 
was attached to the record, stating it was their "belief' that the sentence 
is disproportionate to the crime * * * [Ji/ consideration or the morals and 

. customs 	of the natives of Dutch New Guinea as well as the various other factors 
which are set forth in the record. tt 

6. For the reasons stated above, the Board or Review holds the record of' 
. trial legally sufficient to support the finiings and the sentence. 

~~~-....-=.:::;~:"-=-~-:---:'!'-:-::--::-~ 

Judge Advocate. 


Juige Advocate. 


, Judge Advocate. 


~~~~~~~~~~~~~~~' Judge Advocate. 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
· ·. Melbourne, Victoria, 

Australia. 

Board ot Review 

CM A-1496 5 September, 1944. 


UNITED STATES Trial by G.C.M., convened at ~ APO 717, l AUgust, 1944. 
) Dishonorable discharge, total 

v. ) forfeitures, confinement at hard 

l 
labor for ten years. 

Private First Class DANIEL The United States Penitentiary,

W. BRIMMER (34301913), McNeil Islam, Washington. 

Headquarters Company, 1st ) 

Battalion, J68th Infantry. ) 


HOLDIN::f by the BOARD OF R.EVIEVl 

BARRON, STAGG, ROBERTS, and MURPHY 


Judge Advocates. 


1. The record of trial in the case of the -soldier named above has 
. been examined by the Board of Review. 

· 2. The accused was tried upon the following charge and specification: 

CHARGE: Violation of the 92n:l Article of War. 

Specification: In that Private First Class Daniel 
W. Brimmer, Headquarters Company, 1st Battalion, 
368th Infantry, did at APO #292, on or about 21 
June 1944, with malice aforethought, willfully, 
deliberately, feloniously, unlawfully and with 
premeditation kill one Tech. 5th Grade Charles L. 
Campbell, a human being, by stabbing him with a 
knife. 

He pleaded not guilty to the charge and its specification anl was found 
guilty of the specificatiop. "with.exception of the words with malice afore
thought, deliberately anl with pr.emeditation" arrl of the charge "lfot Guilty" 
but "Guilty" under Article of War 93. He was sentenced to dishonorable 
discharge, total forfeitures; and confinement at hard labor for ten years. 
The reviewing authority approved the sentence and designated the United 
States Penitentiary, McNeil I~land, Washington, as the place of confinement. 



(240) 

Pursuant to Article of War 5Qi, the record of trial was forwarded to the 
Board ot Review, Branch Office of The Judge Advocate General, Melbourne, 
Victoria, Australia. 

3. The competent evidence for the prosecution shows that on the 
.morning (R. 17) of June 21, 1944, the members of Headquarters Compaey, 
1st Battalion, 368th Infantry, stationed at AFO 292, were· lined up for 
•chow• (R. 8, 11, 15). Deceased and others were 9 kidding• the mess 
sergeant about being late in serving them breakfast. Accused, who was 
on •K.P.• duty (R. l4), joined in the conversation stating •* * * Jfe 
will feed you when it is ready• (R. 9). Accused and deceased directed 
vile epithets to each other at which time accused stated to deceased 
•no you feel mistreated?n Deceased answered "Yes, I do, because I 
wasn't talking to you• (R. 9). Accused replied "Well come on in here 
then•. Deceased put down his mess kit and walked toward the door a?Xl 
into the kitchen (R. 101 15), where he met accused who "pulled" out a 
pocket knii'e and opened it (R. 21). A nscuffle" took place between 
accused and deceased (R. J4). Accused attempted to cut deceased but 
was prevented from doing so by deceased who grabbed his left wrist, the 
knife being in that hand (R. 9, 17). Both accused am deceased were 
then •grabbed• by two men, accused being held •around his waist1 both 
arms were freen (R. 9). He "broke loose" (R. 9) and stabbed deceased· 
(R. 20) •just at the lower margin of the sixth intercostal space in mid~ 

clavicular line" (R. 6), inflicting a wourrl on him about li inches in 

depth and about 1 inch wide (R. 6, 7) from which he died on the same . 

day (R. 6). At the time of the stabbing deceas,ed had nothing in his 

hands (R. 101 13). 


The accused, after having been advised of his rights, elected to 
be sworn and testify. He related, in substance, the same events ss 
did several witnesses for the prosecution up to the time deceased entered 
the kitchen. He t~stified that when deceased started toward the door 
of the kitchen he L deceasedJ said •I know you would pull your knife * * * 
1 111 come in there and stump you in the ground". Accused stated •I thought 
it was horse play. That morning I had six bottles of beer. I was 
probably in the mood for horse playing" (R. 19). At that time he was 
•peeling spuds with the knife". Deceased •grabbed• him by the left hand 
and n1mmediately11 T/4 Payne also grabbed him, Sergeant Dunn at the same 
time grabbing deceased. Accused, at that time, stated that he did not 
know deceased had been cut and "If I cut Campbell, it was sure an accident• 
and "I was no more evil than aeythi:ag in the world" (R. 19). , 

The court recalled Private First Class Luther Greggs, Jr., who 

testified that prior to the altercation accused "wasn't doing azvthing 

* * * He was just standing around• (R. 201 21), and that later he saw 

accused open the knife. 

-2
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4. The accused was found guilty of voluntary manslaughter which 
has been defined as "* * * unlawful homicide w:!.thout malice aforethought 
* * * where the act causing the death is committed in the heat of sudden 
passion caused by provocation" (par. 149 ~, p. 165, M.C.M., 1928). The 
evidence is undisputed that the accused did, at the time and place alleged, 
stab deceased with a knife inflicting upon him a fatal wound. Accused 
and deceased just previous to the altercation had hurled vile epithets 
at each other after which accused asked deceased if he felt that he had 
been "mistreated". Deceased replied that he had, and accuse<i then told 
him to "* * * come on in here then". It is true that deceased was ap
pro1ching accused apparently in anger. However, accused, by his own 
statements, admits that he had no fear of great bodily harm being inflicted 
upon him by the deceased. Deceased at the time was unarmed. Accused 
made no effort to retreat or to in any ro~nner avoid the difficulty but 
after having first been restrained he "broke loose" from a sergeant who 
was holding him and stabbed deceased who was being held by another man. 
While both the words a:nd actions of the deceased may have been provocative, 
they were not such as to furnish any legal excuse for accused stabbing 
him. The court in whose province it is to weigh the evidence, judge 
the credibility of witnesses and resolve the facts, determined that the 
actions of the accused were not such as to furnish a basis for excusable 
homicide. The evidence is legally sufficient to support the findings of 
guilty of the lesser included offense of voluntary manslaughter, in 
violation of Article of' War 93. · 

5. The sentence imposed by the court is authorized upon conviction 
of' the crime of voluntary manslaughter ani confinement in a penitentiary 
is authorized by Article of War 42 and by Section 454, Title 18, United 
States Code Annotated. 

Qolonel, J.A.G.D • 

.L.~~\;-~. Judge Advocate. 
/Colonel, J.A.G.D. 

f 
I 

I\ 

(Absent) , Judge Advocate. 
Lieutenant Colonel, J.A.G.D. 
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.A.RMI SERVICE FORCES 
In the Branch Office of The Judge AdTocate General 

Melbourne. Victoria• 

Board oi' ReTiew 
CM .l-1505 

UNITED 

Te 

.Australia. 

ST.ATES 	 ) 
) 
) 
) 
) 

Second Lieutenant HAROLD N. ) 
H.A.NSEtl. Corps ot Engineers ) 
(0-1291632). 41.lth Engineer ) 
Battalion. ) 

11 September. 1944. 

Trial by G.C.M•• convened at 
Headquarters Base A. A.P.o. 
928• 3 August. 1944. 
Dismissal. confinement at hard 
labor i'or 18 months. United 
Sta.tea DiscipliDAry Barracks. · 
Fort Lea.ven1r0rth. Kansas. 

HOLDING by the BOARD OF REVIER 
BARRON, STAGG, ROBERTS, and WRPII! 

Judge Advocates. 

1. The record of trial in the ease of the officer named above has been 
examined b;y the Board of Review. 

2. The accused 119.S tried upon the following charges and specifications: 

CHARGE Ii Violation of tile 93rd Article of War. 

Specification. la In that Second Lieutenant Harold N. Hansen, 

Corps of Engineers, 4llth Engineer Battalion, appointed 

and detailed as War Bond 0.t'ficer ot and tor such battalion 

by paragraph 1, Sp~oial Orders No. 6, Headquarters 411 th 

Engineer Base Shop Battalion, Engineer Ainphibia.n Command, 

.A..P.o. 704. 17 Februar;r, 1943, and in accordance with W.D. 

Circular 252, July 23, 1942, and charged w.l1h the official 

dut;y ot receiving mone;rs and purchase orders i'rom persons 

in the military service of the United States, and more 

particularly the members of the battalion aforesaid, for 

the purchase ot War Bonds of the United States, and oi' 

purchasing with the moneys so received checks pa,able to 

the Treasurer of the United Sta-n,s, and of transmitting 

such checks and purchase orders for War Bonds of the 

respective purclaurs to the War Bond Division. Head

quarters U.S.A.F.F.E., A.P.O. 501 for .f'._urther transmittal 
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to the Tre&surer of the United States for issuance 

of War Bonds to tti.e respective purchasers thereof, 

did, between '27 May, 1943 and 2 February, 1944, 

receive trom First Lieutenant Robert E. Loudenslager, 

J:. 11/12/5, 4 October, 1943, J:. 46/9/6, 2 July, 194.3, 

It 11/12/5, 2 September, 19431 Technician Fifth Grade 

Fr&.Dk J. Iva.nich, Ii 5/16/3, 3 November, 194.31 Private 

Charles E. &lith I:, 5/16/3, 10 August, 19431 Technician 

Fifth Grade Dolan W. Hottinger, I:. 5/16/3, 15 July, 194.3J 

Technician Fourth Grade Lawrence P. Strobel, I:, 23A/9, 


· 2 October, 19431 Technician Fifth Grade Kennit L. 
Leona.rd, I:. 5/16/;, 1 October, 1943J Private First Class 
Edward Dobrowolski, I:, 23/1+/9, 2 October, 1943 J Staff 
Sergeant Andrew T. Corinelly, I:, 23A/9, 13 September, 
1943, I:. 23;4/9, l June, 1943J Technician Fourth Grade 
HO'W8.rd E. Maddux, I:. 5/16/3, 3 September, 1943, I:. 5/16/3., 
3 July, 1943, I:. 5/16/;, 1 Segtember 1943J Private 
Albert (NMI) Cordts, I:. 5/16f', 31 August, 1943J Private 
John J. Murray I:. 11/12/5, 31 August, 1943J Technician 

. Fifth Grade Everard G. Boothby, I:. 23/1+/9, 2 July, 1943J 
Private James B. Parsons, I:, 46/9/6, 2 July, 1943, 

.I:, 23A/10, 23 August 1943, I:. 11/12/6, 24 August, 1943, 
I:, 46/9/6, 2 June, 19431 Second Lieutenant Thomas R. 
Kyers, I:, 23A/9, 2 July, 19431 Private First Class Floyd 
D. Williams, I:. 11/12/5, 5 July, 1943, I:, 11/12/5, 1 July, 
1943, JI 11/12/5, 3 August, 1943J Private First Class 
Alfred E. Miles, I:, 11/12/5, 2 July, 1943J Second 
Lieutenant Stanley F. Allina, L34/17/l, 3 September, 1943J 
First Lieutenant Marvin L. Moore, J:. 17/8/8, 3 September, 
1943, J:. 17/8/8, 2 June, 1943 J Private Fred (NMI) Groce, 
I:, 5/16/3, 3 September, 19431 Private Glen (NMI) McFarland, 
J:. 40/13/6, 2 September, 1943, ls 5/16/3, l June, 19431 
Technician Third Grade Jewell A. Cookr ls 5/16/3, 23 August, 
1943, I:, 5/16/3, 7 June, 19431 Technician Fifth Grade 
Wesley (NMI) Tliornth-waite, J:. 23;1.i/lO, 31 August, 1943J . 
Major Benjamin F. Rose, I:, 46/9/6,· 30 August, 1943J 
Technical Sergeant John J. Lutz, I:, 46/9/8, 31 August, 194.3) 
Staff Sergeant Leo (NMI) Giddins, J:. 23/4/9, l September. 
19431 First Lieutenant Joseph C. Berry. I. 11/1275, 27 }lay. 
19431 Master Sergeant Ulric C. Jutras, I:i 23A/9, l June. 
1943J Private First Class Donald E. Smith, I:i 17/8/8, 2 
June9 1943J Private Frank A. Za.ok., I:. 11/12/5, 1 June. 194.31 
Technician Fifth Grade Fred~· Brunell I:i ll/12/5, 2 June. 
l943J Technical Sergeant Harry s. Green., J:. 11/12/5, 1 June, 
19431 Technician Fourth Grade Herber· (NMI) Cohen, I:, 5/16/3, 
1 June, 1943J Staff Sergeant Michael J. &nith, I:i 11/12/5, 
8 June, 19431 Technician Fifth Grade Russell s. Beer. 
I:i 5/16/3, 1 June, 191.01 Technician Fifth Grade James s. 
Oldford, L 5/16/;, 8 June, 194fJ all of the 411th Engineer 

· Batta.lion1 frcm Major Worth c. Fulbright, 542nd Regiment, 
APO 301, 1:.156/16/10, 31 August, 19431 Technician Fifth 

2. 
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Grade RoyM. Gibbons, 592nd Engineer Boat Regiment, 
l:i 92/19/0. 8 June, 1943; and Technician Fifth Grade 
Irving (:mn) Neuwirth, Company A, 542nd Regiment, APO 
301, :b 2314/9, 11 June, 1943J of the aggregate amount 
of :b 1103/17;1+ of the value of $3563.28, such separate 
sums of money having been received from the persons 
'alleged for the purchase of War Bonds, and did, at A.P.O. 
704, between 27 May, 1943, and 2 February, 191.i4, the more 
particular dates being \ll1.knovo, feloniously embezzle by 
fraudulently converting to his own use the sum of l:i 351/8/9 
of the value of $1134.43, of the aggregate amount of money 
received from the respective persons aforesaid and entrust
ed to him for transmission and delivery to.the Treasurer 
of the United States in i:he manner and for the purpose 
aforesaid. 

Specification 2: In that Second Lieutenant Harold N. Hansen, 

Corps of .-Ehgineers, 4llth Engineer Battalion, did, at APO 

704, on or about 2 September, 1943, with intent to defraud, 

falsely make in its entirety a first indorsement in the 

following words and figures, to wit: 


"1st Ind. 

WAR BOND CFFICER, BASE SECTION 2, APO - 922 ., Sept •__1943. 

To: War Bond Officer, 4llth Engineer Battalion, APO - 704. 

1. Receipt acknowledged of ':var Savings Bond Forms 
and the following tl\O checks: 

a. Commonweal th Ba.nk of Australia. ••••••••• l:i 184.16.1 /s/ 
b. Personal check of #40.96 ••••••••••••••• 12.13.9 /t/ 

Don M. Welsh /s/
DON M. WELSH 
Major, CE 
Base War Bond Officer" 

'Which said indorsemant v.as a writing of a public nature, 'Which 
might operate to the prejudice of another. 

CHARGE II: Violation of the 95th Article of War, 

SpecificatiCl11 In that Second Lieutenant Harold N. Hansen, 
Corps of Engineers, 4llth Engineer Battalion, did, at APO 
704, on or about March, 1944, with intent to deceive 
Lieutenant Colonel Benja.~in F. Rose, Corps of ;Engineers,. 
4llth Engineer Battalion, officially represent to the 
said Lieutenant.Colonel Benjamin F. Rose that a. docwnent 

3. 
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in the follow.l.ng 1V0rd1 and figures, to w.i.t: 

RSC/rrl"AG 201 Rose, Benjamin F (o) 

T:aEATER FISCAL OFFICE, Office of the War Bond Officer, 
.A.PO #501, 27 Feb JJ+. 

Toa C001ID.anding Officer, 4llth &gr Bn., APO #104. 
(ATTa Unit War Bond Officer) 

1. Tracer 'Which originated from your Headquarters 
' 

on 
10 December 1943 •s received at this office and forVIEl.rded 
to Army War Bond Office, 366 WAda.ms St., Chicago Illinois 
on 17 December 194'· 

2. To date no reply has been received, but a letter 
has this date been dispatched to the same office, request
ing a report at the earliest possible time, and your office 
will then be notified 'Without delay. 

3. Request that the contents of this be brought to 
the attention of Major Rose, to obviate the necessity of 
further correspondence in this matter. • 

For the Theater Fiscal Officer: 
. /s/ R. S. Cheney 

R. S. CHENEY, 

Lt. Col., Infantry, 

War Bond Officer." 


was an original letter written and signed by Lieutenant Colonel 
R. s. Cheney and received by the said Second Lieutenant Harold 
N. Hansen, 'Which representation -was known by the said Second 
Lieutenant Harold N. 'Hansen, Corps of Engineers, to be untrue 
in that said document ns known by the said Second Lieutenant 
Harold N. Hansen to be forged a.nd false and not to have been 
received in tile regular course of official business. 

He pleaded not guilty to Charge I and the specifications thereof, and guilty 
to the specification of Charge II, and not.guilty to the cnarge but guilty of 
viola.tion of Article of War 96. He -was found guilty as charged and sentenced 
to dismissal and to confinement at hard labor for a period of eighteen months:. 
The reviewing authority approved, and the confirming authority confirmed, 
the sentence. The United States Disciplinary Barracks,, Fort Leavenworth., 
Kansas! was designated as the place of confinement. Pursuant to Article of 
War 5~. the record.of trial was forv.e.rded to the Board of Review, Branch 
Office of The Judge Advocate General, Melbourne, Victoria, Australia. 

http:record.of
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3. The eTidenoe tor the prosecution shows that on the 17th of 
February, 1943, the accused 'WELS appointed War Bond Officer of the 4llth 
Engineer Ba.ie Shop Battalion, A.P.o. 704, Cairns, .Australia (R. 6, Pros. 
Ex. 1). Between the dates of 27 May, 1943 and 2 February, 1944, the 
accused received from persons in the military serTice various sums of' 
money, totalli.D.g in the aggregate three thousand five hundred and sixty
three dollars a~ twenty-eight cents for the purchase of war bonds (R. 15). 
Prior to December, 1943, Lieutenant Colonel Benjamin F. Rose, of accused's 
organization, harlng given him cash for the purchase of war bonds, 
questioned accused as to the delay in the issuance of the bonds. Ac
cused, at that time, told Lieutenant Colonel Rose that it "198.s the normal 
delay and all bonds ivere delayed due to processing" {R. 6). In early 
December, 1943, he again questioned accuse·d and requested of him. "the 
nature of' the transaction in delivery of money to the War Bond Officer". 
Accused then showed Lieu~enant Colonel Rose a letter dated 2 September, 
1943, l'lhich he ~couse~ad addressed to the War Bonds Officer at A.P.o. 
922, transmitting six hundred and thirty-seven and 50/100 dollars. The 
letter carried an indorsement of Major Don M. Welsh, C.E., Base War Bond· 
Officer, acknowledging receipt of this sum {R. 6-7, Pros. Ex. 2), which letter 
is identical with that alleged in Specification 2, Charge I. Upon being 
sho'l'ID. this letter Lieutenant Colonel Rose requested of accused that he 
/accused_.7 "institute a tracer" to ascertain the cause of the delay in 
issuing the bonds. Hearing nothing, in February, 1944, Colonel Rose 
again questioned accused and 116.s shown a letter which accused'stated he 
ns sending the Theater Fiscal Officer stating that no reply had been 
received to the "tracer" and requesting a reply "by indorseDBnt hereon" 
{R. 8, Pros. Ex. 3) • In March, 1944, accused showed Colonel Rose this 

letter "Iii.th an indorsement thereon by R. s. Cheney~ Colonel,· I?lfantry, War· 

Bond Officer, which stated, inter alia, that the "tracer" had been for

warded to the Army War Bond oi':tlce, Chicago, Illinois, and that to date 

no reply had been received. Paragraph 3 of the indorsement stated 

"Request that the contents of this be brought to the attention of Ma:jor 

Rose, to obviate the necessity of further correspondenoe in this matter", 

(Proa. Ex. 3)a.s charged in the specification of Charge II. On or about 

24. May, 1944, Colonel Rose received a letter from the accused in which 

. accused 	stated that he had used a.portion of the amounts entrusted to 
him ~in an unauthorized manner". He also admitted that the various 
letters shOllll Colonel Rose were "fictitious" (R. 8-9, Pros. Ex. 4).· 
Upon receipt ot this letter accused was relieved of his duties and placed 
in arrest. 

By consent of accused and his counsel the prosecution offered, a.nd 

it was accepted in evidence, a stipulation signed by accused l'hioh con

tained, ~ alia, the i'ollo'Wi.nga 


"That the accused received as War Bond Officer of and for 
. the 411th Engineers Battalion, having been appointed as such by 
paragraph 1, Speoial Orders. No. 6, Headquarters l+llth Base Shop 
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Batta.lion, Engineers Amphibian Command, APO 704, 17 February 
1943, in accordance with War Department circular No. 252, 23 
July, 1942J that ~ such War Bond Officer he received sums 
of money in Australian curre~cy on the dates, from the persons, 
and in the amounts as alleged in Specification 1, Charge I, as 
amended. 

* * * 

That the signature 'Don M. Welsh' appearing on the 
original of the indorsement referred to in Specification 2, 
Charge I, is not the signature of. Don M. WelshJ that it was 
written thereon by this accusedJ that said document, together 
li. th carbon copy to 1h ich said indorsement -we.~ subscribed 

may be introduced in evidence by the prosecution as an ex• 

hibit vtthout any foundationJ that all portions of said 

document including the indorsem.ent thereon was pers:> nally 

prepared by this accused. 


* 
That the signature 'R• s. Cheney' appearing on the 


original of the document referred to in the specification 

o.f Charge II, is not the signature of R. s. Cheney1 that 

it was written thereon by this accusedJ that the whole 

of the typewritten portion of the letter referred to in 

the specification of Charge II, ~s prepared by the ac

oused and was at no time in the possession, custody or 

control of R. s. Cheney. 


·i·* "·(Pros. Ex. 7). 

Captain Albert S. Fischer, of accused's organization, testified that 
on 24 May, 1944, the accused, after having been advised of his legal rights 
and with no promise of reward or immunity having been given him, gave this 
vrl. tness an unsworn statement. It followss 

"I am 2nd Lt. HAROLD N. HANSEN of the 4llth Engineer

Battalion. · · 

· Until 24, May, 1944, I was Persom1el Adjutant o:f the 


4llth Engineer Battalion. One of my additional duties was 

War. Bond Officer. The job consisted of accepting sums of 

money from Officers an~ Enlisted Men of the Battalion, and 

preparing a purchase f ormfor each. This was prepared in 

quadruplicate; one for filing, one for purchaser's receipt 

and two for forwarding. . Forwarding copies were consoli- ' 

dated and then listed on a Transmittal of Funds and Records. 

The total of the sums received in cash were taken to the 


6. 
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Finance Officer, and converted to a Commonwealth Savings 

·Bank of Austra.ilia cheok. The check was enclosed l'ti th the 

Transmittal and for-warded to APO 922, for which a receipt 

would come back. · 


During the latter part.of February 1943, first sales 

were made, and continued to be made through December 1943. 

Since that date, purchases have been through the Finance 

Officer, APO 704. These funds were handled properly by 

me until approximately 8, April, 1943• 


During the first part of April a field safe was 

issued to me to keep the War Bond funds, and also personal 

func.s. . This safe had a defective lock ~ich had to be 

repaired, and during that time when I left the office, I 

?19.S forced to carry the money with me. A pistol was in 


· my possession at all times when large sums iivere carried. 
Following the March payday, many purchases of cash 

War Bonds were ma.de, and large amounts of money entrusted 
to me for safe keeping. On a date •not knoVlll to me, I 
traveled to the Finance Office to pi..irchase one of the above 
mentioned checks. The money I was c&rring "f/S.S in two rolls, 
one roll of~ 10 notes in the total of I;750, and the other 
in oud notes. As I mounted the stairs in the building I 
reached for the money to have it ready for the cashier, 
and discovered the roll of ~ 10 notes missing. I did not 
enter the office, but returned to the weapons carrier. I. 
searched the stairs, side-ivalk, gutter, and the vehicle, 
and then returned to my office in the hope that I had left 
it there. After not finding it, I e.gain'trace my route 

• to town very slowly. I then took the truck back and walked 
the route from my office to the Finance Office, without 
finding the money. I did not at that time and have not 
since recovered said money. , 

· After consideration I decided to attempt to co:i;iceal 
the loss and replace it from my ow pay rather than report 
it. I felt that if the money -were found it w:> uld be reported, 
but after two or more days of deliberation, ~ gave up hope 
and proceeded with plans to conceal the loss. 

I had a Class E allotment of $250.00 per month to my 
"Wife ~ich I cancelled. I decided to continue the sale of 
War Bonds. As money came into my possession from the bond 
sales 1t1.d my personal pay check, my intention was to apply 
this money toward the older bonds until all delinquent forms 
had been mailed. I prepared two Transmittals on this basis. 
I altered the dates on the purchase forms to agree with the 
Transmittals. 

On l,·May, 1943, the system of tran6lllitting personal 
funds to the United States by radio was inaugerated. The 
first that I processed were delivered to Finance immediately. 

,. 
7. 
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Aa a result of Working secretly at night on the bond pur
chases, and on my regular duties daily, I soon reached such 
a state that both funds became confused. Being unable to 
keep the funds separate, I discontinued remitting cash War 
Bond purchases entirely, although I rontinued to receive 
them. This went on until some time in August. During 
August I started to ·i.ork: at night again a.nd did prepare a 
group of the delinquent forms for transmittal. These were 
ready on or.about 1, September, 1943. The amount of money 
involved in this transmittal 1\8.S $2306.25. I prepared the 
Transmittal forms and purchased the check. At this same 
period I was assigned the duty of alloting personnel of the 
4llth·to the new52llth Provisional Batta.lion. In.the course 
of organizing this new unit, it was necessary to prepare 
innu.'Tlerable penciled rosters. · The check, as "!'lell as the 
Purchase Forms were forgotten temporarily, and became 
mixed w.l.ththe organization work sheets, placed in a file 
folder, a.nd pµt in my desk drawer. By December after 
having received no receipt for the Transmittal, I beca.me 
worried for fear the descrepan,cy had been discovered and 
an investigation started. In order to ma.lee an inquiry it 
was necessary for me to prepare a true copy of the Trans-· 
mittal. I 199.S unable to find the file copy in its proper 

·place, and proceeded to search my desk. Instead of' 
.finding the copy, I .found the check a.nd complete papers, 
unm.ailed. I realized then that further concealment o.t' 
the above facts was impossible because it was now December, 
and the check bore the date of September 1st or 2nd. 
Therefore I decided to callously disregard the entire 
matter, and resign myself to the fact that my improper 
handling of the funds would eventually be discovered. 

During the period described aboye, the Radio Money 

Orders also became delinquent, but in the last of August 

or the first part of September, I transmitted all these 

Radio Money Orders, forms, aµd th~ash they represented 

to the Finance Officer, APO 704. All amounts which I 

had received during this ~eriod were therefor handled 

properly, and none have since been accepted. 

I again received money from individuals for the pur

chase of war bonds in September and October, accumulating 

the forms and money the same 'V'IJ.Y I had before, with the 

intention of sending them in from time to t'\.me. When I 

dia covered the unmailed Transmittal in December, however, 

I also neglected the~e forms, 'Which are still in my

possession. · 


Since first discovering the loss of the e 750 in 

April, I have spent personal funds for expenses as follo1V1Ja 


Approximately $300.00 durin_g June, 1943 for the 
hosp_italization of my wife at the birth of our child. 


8. ' 
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various sums of $100.00 to $150.00, approximately 
one per month, since that date, for their support. (After 
I felt th.a.t my wite was able to work, I wote to her, ex
plaining the facts se~ down in this statement, and the 
result was that she accepted work for self support. I do 
not, at this w.ri ting, recall the day or month this occurred). 

Since December, 1943, knowing that my eventual trial and 
sentence Wls simply a matter of course and time, I 'went to 
pieces', for reasons that are difficult to explain. I 
indulged in considerable drinking and gambling, spending 
considerable sums of money, until 18, April, 1944, the date 
of my departure from APO 704. 

As a result of this spending orgy, (eat, drink angpe 
merry, for tano~row I die attitude),· as well as mailing 
approximately $500.00 to i6oo.oo to my w.1..f'e, I believe that 
the only sums I have left to partly cover all the War Bond 
shortages a.re: 

1. 	 The Government check for $2306.25. 
2. 	 Cash in.savings accounts in the United States, 

of between t100.oo and $800.00.
3. 	 The small a.mount I have on hand. 

During my tour of duty w.tth the 4llth Engineer Batta.lion, 
I have handled money for the following purposes: 

l. 	 Cash War Bond Transmittals. 
2. 	 Radio Money Orders. 
3. 	 Non-commissioned officer's Fund (MESS)
4. Soldier's Deposits. 

Number 3 and 4 above a.re, and always were correctly handled. 
During this period of delayed War Bond and Radio Money 

Order deliveries, almost all of the purchasers ma.de inquiries. 

I 'cooked up' tales for them about how busy the War Bond office, 

Chicago, must be, and told them I would send tracers. These 

of oourse were never sent. 


Colonel Rose, my oom:nanding officer, made several 
inquiries in this connection since he also was one of the 
purchasers. He became rather irked at these· delinquent 
bonds, and demanded all copies of the correspondence which 
I had supposedly sent relative to this matter. It 199.S there
for necessary for me to manufacture 'file copies' of these 
tracers, all fictitious. I submitted these to Colonel Rose. 
and since--:they were exactly in order, it precluded the 
possibilities of his becoming suspicious of my part in the 
transaction. · · .. 

The reason the dates and amounts mentioned herein are 
indefinite, is that.all papers and the check for$ 2306.25 
are now enroute from APO 704 in my personal luggage. 
· All statements made herein are the true facts to the 
best of my knowledge and belief. Any errors or omissions 
are as a result of my not having the above papers to refer to. 

9. 
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It is my ldsh that this be recorded as an ~norn 
statement. 

Until the letter I sent to hill was received by Colonel 
Rose, no knowledge of these delinquencies ..ia.s had by anyone 
other thB.n my l'life. 

"{Pros. Ex. 62).* * * 
Accused elected to be sworn and testify. He stated, in substance, 

the facts as appear in his unsworn statement {Pros. Ex. 62). He admitted 
that the letters shown Colonel Rose (Pros. Exs. 2 and 3) were intended to 
mislead and deceive him and that the signa.ture of Colonel Cheney was a 
forgery. He further admitted tha. t. the actual shortage 198.s tll34.42. 
Prior to his arrest {R. 17, 20) accused made complete restitution of the 
shortage. 

4. The evidence is clear, a.nd the accused admits, that he did, 
at the times and place alleged, embezzle and fraudulently convert to his 
ovm. use the sum of t1134~2 {Charge I, Specification 1). The fact that 
he subsequently made full restitution, while camnendable, in no maIJner 
relieves him. of the offense of Tilioh he stands convicted {CM 192128, 
Strickla.ndJ CM 195772, Wipprecht). The finding of accused guilty of 
this offense wa.s fully warranted. 

"Forgery is the false and fraudulent ma.king or 

altering of an instrument lilich w:>uld, if genuine, 

apparently impose a legal liability on another or change 

his legal liability to his prejudice." {par. 149 .J., 

P• 175, M.C.M., 1928). . 


Accused admits•that the letter alleged to have been signed "Don M. Welsh, 
Major, CE, Base Wa.r Bond Officer" acknowledging receipt of Ll84el6.l and 
a cheque for $40.96, from him was a forgery. Such Jetter, clearly, it 
genuine, "WOuld have imposed a legal liability on Major Welsh. Accused's 
guilt of this offense is clearly established (Charge I, Specification 2). 

The letter 'which is the basis for Charge II and the specification 
thereof, is a.n admitted forgery. Accused likewise admits that the 
purpose of this forged letter was to deceive his superior officer. He 
admits that it was his purpose to officially represent the letter as 
genuine and he used it as such. A £alee official statement with intent 
to deceiTe is clearly l'lithin the purview of Article of War 95 and con
stitutes "conduct unbecoming an officer and a gentleman•. Accused's 
guilt of this offense 'fiS.s clearly established a.nd the findings of the 
court -nere fully 111.rra.nted. 

5. Dismieaa.l is the punishment mand,tory upon a finding of 

guilty of a violation or Article of War 95 (Charge II) •. Dismissa.l 


10. 
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and ths confinement impo1ed · i• a. punishment authorized upon conviction 

of the epecif'ica.tions herein al. leged as Tiolations of' Article of War 9.3 

(Charge I). 


, 6. For the res.sons stated above the Board ot Review hold• the 
. reoord of. tria.l lega.lly 1uf'ficient to support the findings and the 

sentence. 

(Absent) ~ Judge Advocate. 
Colonel, J.l.G.D. 

"~~ Judgo Advoc&to. ~~~· 
\ .. ·:~ _/) .OA ~ I 
~~~ Judge Advocate. 

Lieutenant ~nel, J.A.G.D. 

Judge Advocate. 

11. 




lit Indora8ment 

Army Service Forces, Branch ottice ot The Judge.Advocate General, .A..P.o; 
924, 14 September, 1944. l'Oi Commander-in-Chief, Southwut Paoitio Area, 
.A..P.O. 500. 

l. In the case or Second Lieutenant Harold N. Hansen, Corps ot 
Engineers, 0-1291632, 4llth. Engineer Base Shop Battalion, attention is invited 
to the foregoing holding by the Board or Review that the record ot trial is 
legally sutficierit to support the sentence, l'hich holding is hereby approved. 
Under the provisions ot Article or ar 5oi, you now have authority to order 
the execution of the sentence. 

2. When copies or the published order in this c&H are for-.rded to 
this ot'fice they ahoold be accompanied by the foregoing holding and this 
indorsement. For convenience or reference and to facilitate attaching copies 
ot the published order to the record in this case, please place the file number 
ot the record in brackets at the end of the published order, as toll~wsa 

{CM A-1505) 

ERNEST H. BORT, 
Brigadier General, U. S. Army, 

Assistant Judge Advocate General. 

(Sentence ordered executed. acu•"I 22 USAFFE 27 s 1944)lJl§J , , ep 
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ARMY SERV'ICE FORCES 

In the Branch Office of The Ju<lee Advocate General 
Melbourne, Victoria, 

Australia.. 

Board o:f' Review 19 September, 1944. 
CM A-1517 

U N I T E D S T A T E S 	 ) Trial by G.C.M., convened 
) at Headquarters, Base 3, 

v. 	 ) u.s.A.s.o.s., A.P.o. 923, 
) 20 July, 1944. To be 

Private AVELiliO FERNANDEZ ) hanged by the neck until 
(39018306), Detachment of ) dead. 
Patients, 42nd General Hospi- ) • 
tal (fo~merly of 503rd ) 
Parachute Infantry Regiment) • ) 

HOLDIID by the BOARD OF REVIEW 

STAGG, ROBERTS, and MURPHY, 


Judge Advocates. 


1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. · 

2. The accused was tried upon the followi~ charge and specification: 

CHAIDE: Violation of the 92nd Article of War. 

Specification: · In that Private Avelino Fernandez, Member 
of Detachment of Patients, 42nd General Hospital, AFO 
923, formerly of 503rd Parachute Infantry Regiment, 
did, at APO 923, on or about 19 June, 1944, with 
malice aforethought, willf'ully, deliberately, feloni
ousl.;r, unlawfully and with premeditation, kill one 
Doris .May Roberts, a human being, by beating her 
around the face and body with his feet and clenched 
fists. 

He pleaded not guilty to, and was found guilty or, the specification and 
charge. He wa& sentenced to be hanged by the neck until dead. The re

. · . viewing authority approved, and the confirming authority confirmed, the 
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sentence. Pursuant to Article of War 50i-, the record of trial was 
forwarded to the Board of Review, Branch Office of The Judge Advocate 
General, Melbourne, Victoria, Australia. 

3. The competent evidence for the prosecution shows that on 
19 June, 1944, the accused was a patient at the 42nd General Hospital, 
APO 923, Brisbane, Australia. At 11:00 o'clock in the morning accused, 
with Privates Porter; Ritzman, and Bruno, left the hospital arrl went to 
the Mountain View Hotel where all of them drank beer (R. 4) •. They then 
went to •Nick's Care• where they had steaks, remaining there until about 
5:00 o'clock P.M. Privates Porter and Ritzman lefi; secured two quarts 
of whiskey, returned to the cafe and joined accused and Private Bruno. 
They then went to a •pub" across the street where they again drank beer 
and returned to the cafe (R. 6) where all sat at a table agd ordered 
steaks. While they were sitting at this table two women joined them 
and they began drinki~ whiskey. The six of them consumed two quarts 
(R. 8). Porter testified that while accused was sitting in "Nick's 
Cafe", "He was getting pretty drunk.* * * He was talking pretty loud, 
making a lot of noise.** ~He just didn't act exactly sober and he 
didn't act like he was drunk. He juat acted sort of silly-like. 
You could tell he wasn't too drunk" (R. 15). One of the girls, Doris 
Roberts, lefi the table and was followed by the accused. When they 
were •approximately half-way down the stairs * * * something happened 
and they started tumbling down the stairs•. ·Upon landing at the 
bottom of the steps accused was "sort of unconscious" {R. 8) and seemed 
"dazed•. Doris Roberts was •out" but "finally got to· her senses". 
Private Porter helped them up. He testified that her condition 
•seemed to me on account of the fall because she didn't seem to be 
in very bad shape when she left Nick 1s when she started. down the 
stairs". Accused went back to the care to "get his face dressed. 
He had some pretty bad places on his face and forehead" {R. 9). Mrs. 
Ellen McGee, an employee of "Nick's Cafe", testified that when accused 
returned to the care he had blood on his face and said to her "That's 
·what you get doing somebody a good favor". At that time "I wouldn't 
say he was drunk" (R. 50). , Ivy Garth, also an employee at the cafe, 
saw accused when he returned to the cafe after his fall down the steps 
an1 testified ~he definitely wasn't drunk but he had a few drinks• 
(Ra 55). Accused joined Private Porter and Doris Roberts and they 
walked down the street, and sat down "in the entrance of a door". 
Accused •began to fool around with her" at which time Private Porter 
stopped a passing soldier ["Pvt. Gofi/ and asked him to "help get my 
buddy away from this girl11 • They ta~ed with accused but "he got 
up and started cussing me /:Pvt. Portal:/, stating that "he was going 
to take this girl home11 • Privates Porter and Goff walked about 100 
yards away and waited about 30 minutes "figuring Private Fernandez 
would come up where we was at" (R. 10, 11). They returned to the 
doorway where they had left accuseq and Doris Roberts but they were 
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not there. They again lef:t, returning 15 minutes later. Hearing a 
noise in a lane nearby Private Gorr opened the gate to the lane and 
•leaped back away from the gate after looking in•.· Shortly thereafter 

accused emerged from the laneway and joined them. He "mentioned 

something about his hand and I noticed it was wrapped in a brown hand

, kerchief*** it was bleeding" (R.·13). Upon being·asked where Doris 
Roberts was, accused stated 11 shehad passed out". Accused and Private 
Porter secured transportation and returned to the hospital. Private 
Porter stated that from the time he •picked him up" until they got to 
the hospital accused •seemed to be drunk or something was wrong with 
him * * * he kept mumblirig about her and I couldn't make out what he 
was saying" (R. 14). Private Ressie Goff, a patient or. the 42nd · 
General Hospital, testified that Private Porter asked him to help get 
accused away from Doris Roberts. Subsequently he heard a noise which 
sounded like •someone was choking" (R. 37) in the lane. He further 
testified that.when he pushed the gate open he saw what "looked like***
!iJ man * * * on top of a woman" (R. 34) • 

William V. McEncroe, a civilian, at about 7:15 P.M. ·on the night 

in question, parked his motor cycle near the Carlton Hotel leaving 

Phyllis M. Saunders in the side car (R. 39, 77, 83). Returning in 

about five minutes his attention was drawn to "two voices across the 

road raised in argument" (R. 39). Accused and the victim were •sitting 

in the doorway or the book, store•. Shortly thereafter he saw· them 

•standing up in a stumbling way• and the soldier "appeared to shove the 

woman along the roadway and pushed her down the laneway11 (R. 40) •. After 

the couple entered the laneway he heard •Just one scream. * * * it was 

a woman's voice but not a loud scream" (R. 41). At that time it was 

fairly dark (R. 44). 


At about 8:05 P.M. on the night in question; Stanley J. Smith and 

Neville Hansen, Australian civilians, pushed open the gate to the lane

way in question and observed the body of a woman near the gate in the 

lane, lying on her back with her clothes ttpulled up over the bodya 

(R. 45). The face was "swollen and covered with bloodn (R. 46). Hansen 
lef't Smith at the scene and notified the police· who arrived.shortly 
thereafter (R •. 46). 

Detective Sergeant First Class Cecil E. Risch,.of the Criminal 

Investigation Branch, Brisbane, Australia, testified that on the night 

in question he was called to the scene of the crime. Upon arriving 

he found the body of a woman in the laneway with the clothing "up around 

the waist, the legs were outstretched wide ai:art * * * blood about the 

woman's face * * * a pair of scanties draped around her right shoulder" 

and blood on the scanties (R. 58), and blood "all down the front or the 

dresstt from the neckband to within four or five inches from the bottom 

hem. He also noticed a rayon slip, bloodstained from the upper front 
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to the bottom (R. 61-62). Near the body"was an infantry paratrooper's 
cap, a bottle containing some tablets, and a lady1 s handbag (R. 59}•. 
The body was· sent to the city morgue (R. 28) where it was subsequently 
identified as that or Doris May Roberts (R. 31, .71) .• · An autopsy was 
performed by Dr. Edward H. Derrick, of the State Health Department for · 
Queensland (R. 27). The examination showed •three small lacerations 
in the region of mouth and lower jaw.* * *There were maey abrasions 
and bruises on the face, the head, the neck arxi. the upper part or the 
chest.*** The lower jaw was broken in two places and. the pieces were 
widely separated.* ** There were 1.3 ounces or blood in the lef't pleural 

' cavity• (R. 28-29). There was much bruising or the neck and internal 
bruises which caused the breakage of blood vessels or arteries, com- · 
pletely filling the lungs and bronchial tubes with blood. !.<further 
examination revealed the fact sexual intercourse had been indulged in 
(R. 29). Death resulted from •the injuries to the neck by causing 

-hemorrhage and shock and asphyziation * * * the shock fr.~ those in

juries would be the more important cause." A blood ~sis showed 

0.29 per cent alcohol which "means that the deceased was"'\rery much. . 
um.er the inf'luence of alcohol at the time of her death" (R• 29, 30). 

. ' . ! . 	 • 

Technical Sergea~t Ervin A. Task, of th~Provost Marshalts ·Oftioe, 
Base 3, APO ·923, took accused in custody at 11\,30 P.M. on the night in 
question at the 42nd General Hospital. At the time or his arrest 
accused was dressed in pyjamas. An investigation revealed that ac
cused had "checked" the clothes which he had been wearing that night · 
at the baggage room. Accused put on these clothes and was taken to 
the "CI Branch" arriving there about 2:00 A.M. (R. 67, 68). At that 
time accused •appeared to be sleew. He sat in the chair with his head 

·bent and appeared to be drowsy• (R. 68). What subsequentl.i proved to 
be bloodstains (~. 75) were tound on the •upper right front section or 
trousers, also another splotch on the.left seam or crotch near the front 
ot the trousers, another discoloration ori the right side pocket inside 
the trousers * * *a spot on the inside or the lert tly or the trousers•. 
Four spots were found on the knee or the left front trouser leg, a heavy 
spot on the blouse midway between the right shoulder and.right elbow, 
numerous spots on the body or the shirt , and sleeve, spots on the right · 
•jumpboot" near the instep, and also spots on the cap, tie, and web belt 
(R. 68-69). Accused, after having been advised or his legal rights 
and having been promised no reward or lenienCY,. made a statement to 
Sergeant Task an:l Detective Risch. He was then returned to the M.P. 
Station. The next morning he was taken to the morgue and identified 

, 	his victim (R. 71). From there he was taken to the scene or the 

crime '3'.nd pointed out the laneway and other places where he said he 

had been the previous night (R. 71). Upon being returned to the M.P. · 

Station,.and after again having been warned or his legal rights, he . 


. signed a written statement which was admitted in evidence (Pros. Ex. 
•E•) in which he related, in substance, the details of the events as 
testii'ied to by other witnesses "ttl'---to the time. he returned to Private 
Porter ar.d Doris Roberts after having been to "Nick's Cafe" and. getting .. 
his.face •cleaned up•. He stateds . . 
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H **I was standing in front of Porter and the girl, am 

I started to fool around with her. She seemed to take offence 

to my 1'09ling with her at that time. I think it was because 

Porter was there. Shortly after this Porter got up and I sat 

down next to the girl. Shortly after he got up, Porter left• 


. 	 I don 1t know where he went. After Porter left I asked the girl 
to go into the alley with me. ·she said that she would rather 


. go to a room am I said what was the use of going to a room 

when there was the alley. She then came into the alley w1th me. 

There was a gateway between this alley and the footpath but it 

wasn•t·fastened securely am after removing a cha.in, I easily 

pushed it open. After we got into the .alley, Doris removed 

her underclothing and lay on the ground a few feet from the 

gate with her feet towards the street. . I then had intercourse 

with her. After we had finished she asked me if I had 8.If3' 

money. I told her that I didn't have 8Jl1• The tact that she 

asked me whether I had an;r money or not made me mad and I 


, punched at her. I hit her on the face with 11!3' fist and.knocked 
-~ : her down. She got up and I hit her am knocked -her down again. 

· I then started to pull her clothes am ·1 think that at this 

time I pulled her bloomers off. I was furious at this time 

an:i kept punching at her. I believe that it was after she 

was out completely .that I kicked her. I kicked her more than 

once and I believe that one or two of the kicks caught her in 


, the 	face. While kicking and hitting at her,·I notice~ that 1lf3' 


right hand was bleeding, and I noticed that she was bleeding

from the face. I do not know how long I was hitting and kicking 

at her, but eventua.l.ly I came to my senses and left her in the 

lane am· stepped outside the gate. When I left her I noticed 

that her face was bleeding, that her dress.was up above her waist 

and that she was lying on her back a few feet from the gate with 

her feet facing the street. I do not recall what happened to her 

bloomers, but I am under the impression that I tore them up* *-Ila 

I do not remember an;rthing after this and the next thing that I 

knew I was being awakened by' someone back at ca.mp. I do not 

know how I got ba.Ck to camp nor do I remember azv"thing after 

meeting Porter at the laneway arrl showi~ him 1lf3' lacerated right

ham. · 	 · ... 

On the morning of June 20th, 1944, I accompanied Sergeant 
Task am Detective Sergeant Risch along Elizabeth Street, City. 
I.pointed out to them the entrance at Nick's Cafe, the entrance 
to McLeod's Building where the girl a.n1 I were seated, a.n1 the 
·laneway in which I had intercourse with the girl, and consequently 
beat her to death. On the morning of June 20th, 1944, I also 
accompanied Sergeant Task and Detective Sergeant Risch to the 

"Brisbane City Morgue. There I was shown a body which I identi 
fied as the body of the girl that I had beaten on the night of 
June 19th. an:l who I now know as Doris May Roberts. * * iffl (Fros. Ex. E). 

5 •. 
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·The defense called as its first witness Phyllis M. Saunders, of . 

WiCkham Terrace, Brisbane, who testified that about 7130 P.M. on the 

night in question she was sitting on a box on a motor cycle across the 

street i"rom the Carlton Hotel. She observed two American soldiers, · 

one on crutches, on the opposite side of the street who were joined by. 

a"civillan woman• (R. 77). The woman fell .nover on the footpath" and 

the two Americana 11picked her up•. The roman and one of the soldiers 

sat in a. 11doorway11 • The woman kept saying "Leave me alone, don't do 

it" (R. 78-79). Then the "able bodied soldier seemed to pick up the 

girl * * * dragged her in the lane* * *• He had his ha.rids under her 

armpits am dragged her in" (R. 79). In about two or three minutes 

•I heard two or three screams * * * It was exactly screams like someone 
had their hand across yoUl" mouth and.you were trying to call out * * * 
loud enough for me to hear them across Elizabeth Street". Some time 
thereafter 9 The chap that had the girl in the lane, he put his head out 
ot the gateway and saJ.d, 'Your turn next 1 • • He was speaking to •The. 
~oldier on crutches L Pvt. Po-rtex]n (R•. 81). Shortly thereaf'ter a 
civilian and a woman came from the direction of Albert Street an:i 
•looked into the gateway" where this witness had just seen "the American 
soldier put his head out". The woman companion walked away and the 
civilian 11 just appeared to be talking with the soldier on crutches". When 
this witness left at about eight o1clock the7 were still starrling there 
ca. s1, 82, s3, 84). 

. The 	accused elected to be sworn and test~fy-. 

He stated that trom the time he arrived at the Mountain View Hotel 
until about 1:30 P.M. he drank 15 glasses of beer, 11 big ones and the small 
ones". He returned to "Nick's Cafe• about 3:00 o'clock and opened one 
bottle of whiskey arrl •sta-rted drinking there". At about 5:00 o'clock 
they- made a 11pub call" (R. 88) and drank beer for about 45 minutes when 
they returned to the' •upstairs• LNick's Cafi/ and started drinking whiskey. 
They- were joined by two girls at which time he stated •I was pretty drunk 
but not very drunk" (R. 89). Upon being asked if he ntigured" the girl 
had pushed him· down the stairs he replied •That's what I.had in mind. If 
she wouldn't have slipped I would have walked all the way down the stairs 
lllY'Sel.f• (R. 100). After they had entered tb.e "alley• she "got too close 
and tried to kiss me * * * I got kind of mad and just slapped her. She 
still wanted to keep on kissing• (R. 91). He did not want her to kiss 
him because "She was too dark for one reason, she looked to much like 
colored" (R. 97). After having sexual intercourse with her "* **we got 
up. That's when I hit her when she asked for money. * * * I didn't like 
it because she asked for money-.• Upon being asked "Why did you hit her?• 
he replied"*** she-made me feel cheap•. 

•Q. Do you remember that very clearly? 
A. 	 Yes, sir, I remember her asking if. I had money so 

I didn't say much.• (R. 92). 

Accu~ed claimed'not to remember having "kicked her• stating that when 
questioned by the sergeant J:ras!/ •* * * they- said I kicked her so I was 

6. 
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saying yes to everything" .(R. 92). 

Upon leav:i.ng the scene of the alleged crime he walked about a block 
awa:y where he met and recognized Private Porter and the next thing he 
remembered was "they were getting me out of bed" at the hospital (R. 93). 

On cross-examination, accused stated that he had finished the fifth 

grade at school, was married and had "done some boxing" (R. 94). He 

tried to drag the victim 1s body toward the street but changed his mind 

because "I was bleeding too much. * * * on my hand and my face". He 

could not account for the cut on his hand but stated that 111 must have 

hit her in the teeth" (R. 95). After he hit her the second time "I 

helped her up then hit her again". At no time did she ever make any 

outcry (R. 96). Accused stated that after having fallen down the steps 


. "I was a little bit /:maa..:Jn (R. 100) but that when he went in the lane
wa.y he was not 11 mad". When informed that she was dead he stated "If she 
is dead, that's where she ought to be" (R. 64) and under the circumstances 
he "would do it again" (R. 101). · 

5. The accused is charged with the crime of murder which has 

been defined as 

"* * * the unlawful killing of a human being with malice 

aforethought" (par. 148 ~, M.C.M., 1928). 


The evidence is clear that Doris May Roberts died at the time and place 
alleged, as the result of a beating and kicking administered upon her 
by the accused. The accused admits the assault. The question presented 
to' the Board of Review for its consideration is the sufficiency of the 
evidence to support the court's findings that the accused entertained 
malice aforethought at the time of the offense•. 

"Malice aforethought. - Malice does not necessarily 

mean hatred or personal ill-will toward the person killed, 

nor an actual intent to take his life, or even to take 

anyone's life. The use of the word 'aforethought' does 

not mean that the malice must exist for aey particular 

time before commission of the act, or that the intention 

to kill must have previously existed. It is sufficient 

that it exist at the time the act is committed. (Clark.)n 

(par. 148 ~, M.O.M., 1928, p. 163). 


"Malice aforethought may exist when the act is un
premeditated. It may mean aey one or more of the following 

. states of mind preceding or coexisting with the act or 
omission by which death is caused: An intention to cause 
the death of, or grievous bodily harm to, aey person, whether 
such person is the person actually killed or not (except 
when death is inflicted in the heat of a sudden passion, 
caused by adequate provocation}; knowledge that the act 
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which causes death will probably cause t~e death of, 

or grievous bodily harm to, any pe~son, whether such . 

person is the person actually killed or not, although 

such knowledge is accompanied by indifference whether 

death or grievous bodily harm is caused or not or by 

a wish that it may not be caused; intent to commit any 

felony.***" (par. 148 ~, M.c.M.,. 1928, pp. 163, 164). 


Ma.lice may be inferred from the attendant circumstances. In the instant 
case the accused's own statements furnish an indication of his state of 
mind which the court was privileged to consider in its deliberationstas 
to his guilt of the offense of which he was charged. Prior to the 
homicide, he stated that he thought that deceased had "pushed~ him down 
the steps and, in a manner, confirmed this when he returned to the care 
to have his injuries attended to. At that time he said, 11That's what 
you.get doing somebody a good favor". His contempt for deceased was 
further shown when he resented her attempting to kiss him because she . 
appeared to be "colored". Knowing deceased to be a woman of loose 
morals he resented her asking him for money after he had accepted her 
favors. When informed that she was dead he further exhibited his · 
state of mind, showing no remorse, but said, "If she is dead, that's 
where she ought to be" and that under the same circumstances he "would 
do it again". The record is devoid of any evidence that deceased, in 
any manner, gave accused occasion to assault her in the brutal and 
inhuman manner in which he did. . His statement that after he had first 
knocked her down, he helped her up and again knocked her down and.then 
after beating and kicking her, attempted to drag.her body to the street, 
evidences a deliberation on his part to inflict upon his victim great 
bodily harm. Having been a "boxer" he was capable of beating into 
insensibility a partially, if not wholly, drunken woman. The brutal 
manner of the assault is testified to by the mute injuries on the body 
of the victim; they could not have been inflicted other than with an, 
intent to do her great bodily harm. Although accused may not have 
interrled to kill his victim at the time the injuries were inflicted, 
nevertheless if great bodily harm was intended and death resulted there
from, malice is presumed. 

"* * * the law goes further and holds that not only is 
malice present when there is an intention to kill, but 
that it is also present when the act resulting in death 
was done without an intent to kill, but with an intent 
to do serious bodily harm." (Miller, Crim. Law, sec. 88b, 
p. 267) (cf. 26 Am. Jur., sec. 40). 

. •* * *There is no case of malicious homicide in which 

the malice is not inferred from the attendant circum

stances; no case in which it is demonstrated as express. 

We have no power to ascertain the certain condition of a 


··man's heart. The best we can-uo is to infer his intent, 

8. 
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more or less satisfactorily, from his acts." (Vol. 1, 
Wharton's Crim. Law, sec. 438, p. 673). 

The record contains ample evidence from which malice on the part 
of the accused can be inferred. Nor can accused avail himself of his 
plea in mitigation that his acts were.the result of "sudden heat of 
passion" for this defense.is available only if accompanied by "adequate 
provocation". 

"* * *mere words or gestures, however offensive, _insult
ing, or abusive they may· be, are not, * * *adequate to 
reduce a ho...nicide, although corrunitted in a passion provoked 
by them, from inUrder to manslaughter, * * *" (C~J.s., Vol.
40, p. 909).· . . . . . ' .· . 

There is no evidence in the record that accused had adequate pro
vocation for committing the assault. · Such words or gestures as he 
claimed she used could not, in law, constitute adequate provocation for 
the assault. 

. ' 

There was evidence before the court that shortly before the assault 
accused had been drinldng heavily and had fallen down a flight of steps 
after which he a!_)peared 11dazed11 and "sort of unconscious 11 • Whether,. 
because of his then condition, accused had the mental capacity at the 
time of the offense to entertain the specific intent to do great bodily 
harm was a question of fact for the d~termimtion of the court. His 
actions and statements, before, at the time of, and j'!ll1lediately follow
ing the as·sault do not reveal a mind bereft of reason, hut to the contrary 
show that at these times he knew what he was doing. ·The record is clear 
that a brutal, inhuman, and diabolical deed was committed ~y the accus~d, 
and there was substantial evidence upon which the court co~li pro~erly 
conclude that aG~used was mentally capable of entertainine a specific 
intent. 

It is the opinion of the Board of ReView that the evidence fully 
supports the court's finding that the accused killed Doris May Roberts 
at the time and place, and in the manner alleged. 

7. The findings of guilty and the sentence were concw.-red in by 
all members of the court. The sentence of death is authorized for 
the offense of which the accused w~s found guilty, in violation of 
Article of War 92. 

8. For the reasons stated above, ~he Board of Review holds the 
record of trial legally sufficient to support the findings and the 
sentence. 

http:defense.is


(264) 

1st Indorsement 

Army Service Forces, Branch Office of The.Judge Advoc~te General, A.P~O. 
924, 21 September, 1941~· To: Comma:rx\er-in-Chiet, Southwest Pacific 
Area, A.P.o. 500. 

1. In the case ot Private Avelino Fernandez (39018.306), Detachment 
or Patients, 42nd General Hospital (formerl7 ot 503rd Parachute Infantry 
Regiment), attention is invited to the foregoing holding by the Board or 
Review that tpe record of trial is legally sufficient.to support the 
sentence, which holding is hereby approved. Uxner the provisions of 
Article or War 50t, you now have authority to order the execution of the 
sentence. 

2. When copies ot the published order in this case are forwarded 

to this ortice they should be accompanied by the foregoing holding and 

this indorsem.ent. For convenience of reference and to facilitate 

attaching copies ot the published order to the reoord in this case, 

please place the file number of the record in brackets at the end of 

the published order, as follows: 


(CM A-1517) 

~~ 
ERNF..ST H. BUm', 

Brigadier General, U.S. Anr.ry, 
Assistant Judge Advocate General. 

(Sentence ordered executed. GCJ.I) 2J, USAFFE, 2 net 1944) 
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.ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melbourne, Victoria, 

Australia. 
Board of Review 
CM A-1557 6 October, 1944 •. 

UNITED• STATES 	 ) Trial by G.c.M., convened at 
) APO 717, 7 August, 1944. 

v. 	 ) Dishonorable discharge, total 
) forfeitures, confinement at 

Private AUGUSTUS B. JOHNSON ) hard labor for ten years.
(33200531), Company nBn, 31Sth ) The United States Penitentiary, 
EngiMerBat~l~n. 	 ) McNeil Island, Washington. 

HOLDING by the BOARD OF REVIEW 

STAGG, ROBERTS, and MURPHY, 


Judge Advocates. 


1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review • . 

2. _The accused was tried upon the.following charge and specification: 

CHARGE:· Violation of the 93rd Article of War. 

Specification: In that Private Augustus B. Johnson, 

Comparzy- nBn,.318th Engineer Battalion did, at the 

area of the 3665th Quartermaster Truck Company, 

APO 292, on or about 2 June, 1944, willfully, 

feloniously, and unlawfully kill one Private. 

First Class Odell Wrather, Comparzy- "B", 318th 


- Engineer Battalion, by cutting him on the right 

leg with a knife. 


The accused pleaded not guilty to, and was found guilty of, the charge ani 
specification. He was sentenced to dishonorable discharge, total forfeitures, 
and confinement at hard labor for ten years. The reviewing authority ap
proved the sentence and designated the United States Penitentiary, McNeil 
Island Washington, as the place of ccnfinement. Pursuant to Article of 
War 5()!.., "the record of trial was forwarded to_the Board of Heview, Branch 
Office of The Judge Advocate General, Melbourne, Victoria, Australia. 
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3. The evidence for the prosecution reveals that on 2 June, 1944, 
Private Augustus Johnson (the accused) and Private First Class Odell 
Wrather were tent mates stationed at APO 292. About 9:30 in the evening 
the two were heard arguing. Accused complained that Wrather had thrown 
rocks at him. The latter "told Johnson he would knock his brains out if 
he messed with him" (R. 10). The First Sergeant told them to go to bed 
(R. 12). Wrather then dropped two rocks that he had been holding in 
his hands and walked toward his tent (R. 9, 12). About half an hour 
later accused was seen chasing Wrather. Yirather fell and accused grabbed 
him by the right leg. Wrather began kicking and accused struck him with 
what "looked to be a pocket knife" (R. 6). 11 * * * The first time you 
could see blood run down his leg" (R. 8). Wrather, who was lying on his. 
back, shouted "Someone take him off" (R •. 7). A soldier who witnessed the 
fight 11 hollgred, 'Johnson, don't cut that boy"* * *" (R. 6) and at the 
same time the First Sergeant struck accused on the shoulder with a canvas 
stool (R. 6, 9, 12). Accused stopped striking Wrather and approached 
the First Sergeant who picked up two pieces of coral to protect himself 
(R. 12). Accused said "That's all right, Sergeant, I am not going to 
bother you. Here is rrry knife. I a.m through fighting" (R. 9). He was 
then taken to the orderly room (R. 7). Wrather was not seen to have 
had.a weapon of any kind in his hands. 

The prosecution announced at the beginning of the trial: 

"The prosecution and defense have agreed to stipulate that 
if Captain Lloyd L. Thompson, MC, 79th Quartermaster Battalion, 
Mobile, were here testifying under oath in this case, he would 
testify to the statements and facts shown on this medical 
report. I therefore offer this medical report in evidence 
as Prosecution's Exhibit 'A'." (R. 5). 

The "defense" agreed to the stipulation and made no objection to the intro
duction in evidence of the medical report. That report, made by Captain 
Lloyd L. Thompson, MC., is, in part, as follows: . . 

"At approximately 2150, 2 June, 1944, I went to the 

dispensary, * * * PFC Odell Wrather was lying on the litter 

at the dispensary. * * * There had been a great deal of 

hemorrhage, the pants leg was saturated and the shoes which 

had been removed had much blood on them. There was some 

free blood on the litter. · 

There were three wounds of the right leg. The first 

was about five inches above the knee. This was a deep 

wound with a large clot of blood, with some oozing blood 

around the clot. The second wound was about six inches 

below· the knee, extending abcut two inches directly over 
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the tibia, with bone exposed. The third wound was 
approximately three inches in length, about two inches 
above the ankle, beginning near the mid.line ancl ex
tending laterally, exposing the deep structures of the 
ankle. The injured man was in mild shock. 

* * * 
The injured man was transported to the 17th Field 


Hospital on a litter, * * *· 


I was notified of the decease of the injured man 

by Capt. Rosenberg, at approximately 2400. * * *· 


* * * II (Ex. A). 

Privates Ira Wilson and Lew Persons, the other two tent mates of 
accused and Wrather, testified for the defense. From their testimorzy
it is impossible to determine the exact movements of accused and Wrather 
but it would appear that accused and Wrather were arguing; that they. 
went out of the tent and that accused threw a knife which he had in 
his possession into the tent so that they could "fight like a man". 
Wrather immediately re-entered the tent and picked up the knife. Ac
cused also entered the tent and prepared to go to bed. Wrather then 
threw a "rock" at accused which knocked Private Persons' mosquito net 
down. Accused went out of the tent, Wrather following immediately 
behitrl him (R. 14., 16). Within a short time Wrather was lying on 
the ground, cut. Because the "knife was switched around so much" 
Private Wilson did not kno~ what became of it nor could he tell' 
whether the knife that Wrather picked up in the tent was the one with 
which he was. cut (R. 15). . . . · 

Accused, after being advised of his rights, was sworn and testified 
in his own behalf. He admitted that he and Wrather had been arguing 
in their tent and stated: 

"* * * He jumped up and came to my bed and said, 1If 

you want to fight, we will go outside. 1 I said that 

I didn't care. I had a knife in my pocket. It was 

a thirty cents knife. He said, 1.Put the knife down 

and we will go outside and fight like a man_. I· put 

the knife inside the tent. He reached in and got the 

knife, 'rushed up on me and put the knife across my 

throat. He said, 'I ought to cut your throat•. I 

pleaded with him an:i he said, 1I won't bother you 

again.' I went back into the tent and before I could 
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take rrr:r pants off one rock hit me and one hit Lew 

Persons. I jumped outside and told the First Sergeant. 

I didn't have aizyi;hing on. He got up and told me,

•rr you don't go to bed and cut that fuss down, I 

will get the Provost Marshal. 1 * * * I also started 

begging Wrather to go on and let me alone * * *• He 

said if I messed with him, he was going to knock rrr:r 

brains out. · 


* * * 
* * * I went to see the Company Commander but he wasn1t 
there. I walked by the latrine and was intending to 

. go to bed. The lights were out in the tent. I was 

afraid to go in the tent because Wrather had the knife 

on him. * * * Wrather r.!:!!l up on me before I knew it. 

He swung at me ani I threw up nry hands and he cut me 

on the little finger. * * * He struck at me again and 

I jumped back am he hit a pair afpants I had across 

the right hand pocket and ~e cut the pants. 


* * * 
* * * I was staniing up and when he hit me he was trying 

to get in position to hit me again but I was too close. 

I tried to get pas~ him. I started back up between the 

two tents. At that time he got out in the company street 

and threw the rock and I ducked down and he grabbed me 

and we both fell on the ground. I was on the bottom. 

We were scuffling and I saw the knife. Then First 

Sergeant Lee ran out and said, 1Stop cutting that man.' 

I could not break loose before. He was holding me. 

Sergeant.Lee said, 'Give me that knife.' 


* * * 
After I rolled over and was trying to get loose I hit 
him with the knife before I knew it. 11 (R. 18, 19). 

In answer to the question:· 
· "Q. How did you happen to· get hold of the knife1" 

accused testified: 
"A._ .,; '1,'he tent light. There was a light setting on 

the .ta'Qle. After we were on the growid I saw the 

knife~" (R. 20). 


He stated, in effe.ct, that h~ was in fear of death as he believed Wrather 
would cut him with the knife. 
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4. It is clear that accused cut Wrather on the leg with a knii'e 
while the latter was lying upon the ground. From the testimol\Y' of the 
witnesses for the pr9secution it appears that accused had been chasing 
Wrather and after the latter had fallen to the ground, struck him with 
a knife. The defense would have it appear that Wrather was the aggres
so~, had. thrown rocks at accused and attempted to cut him, and that 
accused had gained possession of the knife while they were struggling on 
the ground. By stipulation Captain Thompson testified that he examined 
Wrather shortly after the affair and treated his wounds; that the 
soldier was taken to the 17th Field Hospital; and that he was subse
quently "notified" that Wrather had died. 

If,it be assumed that it was properly proven that Wrather died as 
a proximate result of the wounw inflicted upon him, there is substantial 
evidence in the record from whi.ch the court could determine tliat accused 
unlawfully and willfully cut Wrather with a knife, knowing that the. 
wounds would probably cause death or grievous bodily harm, and thus 
properly predicate·their findings that accused is guilty of voluntary 
manslaughter as charged. The only evidence in the record from which 
it might be concluded that Wrather died as the result of the wounds 
inflicted upon him by the accused is Captain Thompson's statement that 
he had been "notified" that. Wrather had died. Such statement was 
clearly hearsay and furnished no proof of the death,(~ v. Q. §., 
67 F. 2d 463). The failure of defense counsel to object to the intro
duction in evidence of such hearsay testimony did not cure the error 
of receivi~ it or add to its probative value (par. 126 ~' M.C.M., 1928; 
sec. 395 {2), Dig. Ops., JAG, 1912-40). To establish the crime of 
voluntary manslaughter, that of which accused has been found guilty, 
it is necessary to prove, among other things, that the person alleged 
to have been killed is dead and that he died as a result of accused's 
unlawful act {par. 149 ~' M.C.M., 1928). The record contains no 
competent evidence of the death of Wrather. 

The Board of Review in its capacity of an appellate body determines 
whether there is evidence in the record legally sufficient to support the 
findings of guilty {A.W. 5Gt). It may not go beyond the record of trial 

. to supply evidence necessary to support the legality of the findings 
{CM 212505, Tipton; I Bull. JAG, 159, Aug. 1942). Although the Board 
of Review in the instant case may be convinced that Wrather died as a 
;result of the injuries inflicted upon him by the accused, it may not 
rely upon its independent knowledge or supposition to furnish that 
essential element of proof lacking in the r~cord of trial. The follow
ing statement of law frequently quoted by the Board of Review is 
pertinent: 

"We must look alone to the evidence as we find it in the 
record, and applying to it the measure of the law, ascertain 

5. ' 
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whether or not it fills that measure. It will not do to 

sustain convictions· based upo'n suspicions or inadequate 

testimony. It would be a dangerous precedent to do so, 

and would render precarious the protection which the law 

seeks to throw around the lives and liberties of the 

citizen." (Buntain v. ~'' 15. ·rex. Appeals, 490). 


It follows that the rAcord does not legally sustain the findings 
of the court that accused is guilty of voluntary manslaughter•. The 
record, however, does legally sustain the finding that accused is 
guilty of the lesser included offense of assault with intent to do 
bodily harm with a dangerous weapon, to wit, a knife (par. l/~9 ~' M.C.M., 
1928), in violation of Article of War 93. 

The maximum allowable punishment for tne aggravated assault of 

which accused is legally guilty is dishonorable discharge, total for~ 


feitures, and confinement at hard labor for five years. 


5. It is noted that, the accused being under thirty-·one years of 
age and the term of confinement not more than ten years, the reviewing 
authority erroneously desiG:ilated a penitentiary as the place of confine
ment (W.D. Cir. 229, 8 June, 1944). If it be·the desire of the review
ing authority to order the immediate execution of the dishonorable · 
discharge and designate a Federal institution as the place of confinement 
for the sentence herein determined to be legal, a Federal reformatory or 
correctional institution should be designated. 

6. For the reasons stated above the Board of Review holds that 

the record of trial is legally sufficient to sustain only so'much of 

the findings as involves a finding that accused is guilty of assault 

with intent to do bodily harm' with a dangerous weapon, to wit, a knife, 

in violation of Article of War 93, and to sustain only so much of the 

sentence as provides for dishonorable discharge, total forfeitures, 

and confinement at hard labor for five years. 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melbourne, Victoria, 

Australia. 

Board of Review 1 November, 1944 • 
.CM A-1579 

UNITED STATES ) Trial by G.C.M., convened at 

v. 

Private First Class DANIEL 
J. STRAHINICH (36009043), 
Company K, 128th Infantcy. 

A.P.O. 321 21 September, 1944. 
Dishonorable discharge, total 
forfeitures, confinement at 
hard labor for fifteen years.
The United States Disciplinacy 
Barracks, Fort Leavenworth, 

) Kansas. 

HOLDIOO by the BOARD OF REVIEW 
STAGG, ROBERTS, and WRPHI, 

Judge Advocates. 

l. The record of trial in the case or the soldier named above has been 
examin~d by the Board of Review. 

2. The accused was tried upon the following charges atd specifications: 

CHA.roE Ii Violation of the 64th Article of War. 

Specification la In that, Private First Class Daniel J. 

Strahinich, 128th Infantry, did, at Aitape, New Guinea, 

on or about 4 September 1944, lift up a weapon, to wit 

a pistol, against Captain Gust E. Olson, 129th Field 

Artillery Battalion, his superior officer, who was 

then in the execution of his office. 


Specification 21 In that Private First Class Daniel J. 

Strahinich, l28th Infantry, having received a law.ful 

command from Captain Gust E. Olson, 129th Field Artillecy 

Battalion, his superior officer, to put down his weapon, 

did at Aitape, New Guinea, on or about 4 September 1944, 

wil.fully disobey the same. 
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CHAP.GE II: Violation of the 63d Article of War. 

Specification: In that Private First Class Daniel J. 
Strahinich, 128th Infantry, did at Aitape, New Guinea, 
on or about 4 September 1944,· behave himself with dis
respect toward Captain Gust E. Olson, 129th Field 
Artillery &.ttalion, his superior officer, by saying 
to him, "You bastard", "You son-of-a-bitch" 'and "You 
fucker", or words to that effect. 

CHARGE III: Violation of the 65th Article of War. 

Specification: In that Private First Class Daniel J. 
Strahinich, 128th Infantry, did, at Aitape, New Guinea, 
on or about 4 September 1944, assault S/Sgt. Willard 
R. Schlieter, 129th Field Artillery Battalion, a non
commissioned officer who was then in the execution of 
his office, by striking him on the head and body with 
his fists. 

He pleaded not guilty to all charges and specifications. He was found 
guilty of Charge I and its specifications; guilty of Charge II and its 
specification, with the exception of the first and last epithetSJ and 
guilty of Charge III and its specification except the words "on the head",· 
substitutfng therefor the words "on the 'body". He was sentenced to dis
honorable discharge, total forfeitures, and confinement at hard labor for 
twenty-five years. The reviewing authority approved only so much of the 
findings of guilty of the specification of Charge III and of Charge III 
as involves a finding of assault and battery, in violation of Article of 
War 96. He approved the sentence but reduced the period of confinement 
to fifteen years. The United States Disciplinary Barracks, Fort Leaven• 
worth, Kansas, was designated as the place of confinement. Pursuant to 
Article of War 50!, the record of trial was forwarded to the Board of 
Review, Branch Office of The Judge Advocate General, Melbourne, Victoria, 
Australia. 

3. The evidence for the prosecution reveals that at about 2:30 P.M. 
on the 4th of September, 1944, the accused and Privates White and Schaeffer 
were in their tent in the area of Comparv K, l28th Infantry, A.P.O. 32, 
drinking liquor (R. 37). Shortly after retreat they were observed near . 
the mess hall of.Battery A, 129th Field Artillery Battalion, where an 
argument developed between accused and Private Schaeffer at which time 
accused said, "Schaeffer, turn that lx>ttle over to me, or I'll kill you, 
you son-of-a•bitch" am chased him around the kitchen towards the First 
Sergeant's tent, where he caught him and raised an empty bottle "over 
his head". Sergeant Waldoch ordered them to "Break i~ up". At that 

2. 
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ti.me Mess Sergeant Willard R. Schlieter, who was not wearing any insignia 
ot rank, joined Sergeant Waldoch in an attempt to quell the difficulty but 
was "grabbed" around the legs by Private Schaeffer and struck by accused 
(R. 16). Captain Gust E. Olson, of Battery A, 129th Field Artillery 
Battalion, observed the incident and ordered them to "get out of' the area" 
(R. 17). The three of them "started to argue" and accused said to 
Captain Olson "I'm Pfc Strahinich from K Company, 128th Infantry, azxl if 
you want to make some~ing of it, call my old man down in the company" 
(R. 32). As they were leaving someone said "We'll go, but in fifteen 
mJ.nutes we will be b!;ok with our guns and kill that fat son-of-a-bitch 
f.Mess Sgt. Schlietev and also that dark Mexican lad". Captain Olson 
stated that accused at that time 8 used respect in a manner that was 
sarcasm rather than respect" saying "Yes rr, yes .ill: CaptainJ Captain, .. " 
~, how is that for military courtesy?" R. 33). In about fifteen · 
minutes the-three of them returned to the Artillery Battalion area armed; 
accused having a .45 caliber pistol. Captain Olson testified: 

"***While walking out there, I could see that 1the men 

were armed; Schaeffer with an M-1, ¥ihite with an M-1 ani 

Strahinich with a .45 calibre pistol. Schaeffer took off 

to the left in the direction of' the gunpits, and White went 

to the right of Strahinich and Strahinich came down the· 

center to meet me. I talked to Strahinich, and I told 

him to think over what he was doing ani also that it was 

rather serious. I told him to take his gun and go back 

to his organization and forget.about it. I tried to talk 

him out of it and tell him what the consequences would be, 

but he pulled out a .45, jammed it in my chest and pro

ceeded .to push me back towards the kitchen. I tried to 

reason with him and to get the pistol, ani he said 1I 111 

kill you or anyone else who tries to stop me from killing' 

the other two men. •captain, I'll kill you, you son-9f

a-bitch. I don 1t like your looks 1 • * * * (R. 33) 


* * * 
"While I was· staniing there with the pistol in my chest, I 

said 'You better put down that pistol• I said, and I said 

'Give me that pistol'. The first time I said 'Give me that 

pistol or someone is going to get into trouble. 1 (R. 34) 


* * * 
"Q. Where were· you at the time the first order was given? 
A. The first time was when I went out to meet them, and · 


Strahinich had his pistol drawn, and I ordered him to give me 

the pistol, and then again when he put the pistol in my chest 

and backed me toward the kitchen. I told him again to give 

me the pistol.a (R. 35). 


3. 
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Captain Olson then went to the Medical Detachment and "called to 
the MPs" (R. 34). During this incident several shots were heard (R. 23,
30), ·and Private White ·was seen to shoot a hole in the roof of the kitchen 
(R. 27, 30). Accus~d and his two companions returned to their compaIJ¥ 
area where they were disarmed by two of their compaIJ¥ officers (R. 12). 

The accused elected to remain silent. 

Several witnesses for the defense testified that accused and 
Privates White and Schaeffer had been drinking during the afternoon in 
question, and that at the time of the incident they were "pretty drunkn 
{R. 3$); they were "staggering from one side of the street to the other 

* * *They were just wandering aimlessly about the compaiv area" ,(R. 40) 

and "* * *they didn't know what they were doing" (R. 42} "* * * they 

tore the tent up" and 11took the barracks bags off the rack and scattered 

them all over tha tent; then they started on the tent and tried to tear 

the tent down" (R. 43-44). First Lieutenant Anthony M. Lydon, a witness 

for the prosecution, testified that when accused arxi his companions 

returned to their com:r.:a:r:r,r area after the incidents in question they were 

staggering along; were talking incoherently and appeared not to be 

completely in control of their faculties; "They had sticky tongues and 

couldn't pronounce words correctly". Upon being asked if accused 

recognized him he stateds 


"Yes, he did after a minute or two when he realized who 

I was. In the meantime, he was looking at me, and he 

couldn't quite recognize me. He had a blank look in 

his eyes, and after a moment he realized who I was and 

called me 1Lieutenant 1 • 11 (R. 14). 


4. The pertinent evidence as summarized above clearly demonstrates 
that all of the offenses of which accused stands convicted were committed 
at the times and places alleged. There is no question but that accused 
had been drinking heavily on the day in question. However, such is no 
excuse for his conduct as the evidence reveals that he was su.fficientl.y 
possessed of"his mental faculties to have been able to recognize Captain 
Olson and address him as an officer. He drew a pistol and placed it 
against the Captain's body and pushed him towards the kitchen, threaten
ing to kill him and at the same time refusing to obey an order to surrender 
his pistol. 

"It is a general rule of law that voluntary drunken• 
ness, whether caused by liquors or drugs, is not an excuse 
for crime committed while in that condition; but it may be 
conside't'ed as affecting mental capacity to entertain a 
specific intent, where such intent is a necessary element 
of the offense." (par. 126~, M.C.M., 1928). . 
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The evidence taken in connection with all the surrounding facts 
a?Ji circumstances furnishes a substantial basis from which the court 
could proper~ conclude that accused was not so drunk that he was in
capable of entertaining a specific intent. 

5. The court was legally constituted. There was evidence of 
one previous conviction for drunk and disorderly conduct on board a 
transport. 

·6. For the reasons stated above the Board of Review holds the 
record of trial legally sufficient to support the findings of the court 
a?Ji the sentence. 

~S: , Judge Advocate. 
LTeUtenalit~17zlei; J.A.G.D. 

-5



.. 
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ARMI SERVICE FORCES 

In the Branch Office of' The Jtidge Advocate General 
Melbourne, 	Victoria, 

Australia. 

Board of' Review 	 22 October, 1944. 
CK 	 A-1583 

UNIT·ED STATES 

I 
~ 


Te 	 Trial b;r G.C.M., convened 
at A.P.o. 41, 3 August, ,

Second Lieutenant P.ETEa 	 1944. Dismissal, total 
l!'ENCHil. (O-ll0794l), Compu~ forfeitures.
•n•, 542d Engineer Boat and 

Shore Regiment. 


HOLDING by the BOARD OF .BEVIEW 

STAGG, ROBERTS, and .MURPHY, · 


Judge Advocates. 


1. The record of' trial in the case of' the officer named above has 

been exam1 ned by the Board of' Review. . ' 


2. 	 The a<;:cused. was tried upon the following charge and specification: 

CHARGE: Violation of' the 	85th Article of' War. 

· · Specification: In that 2nd Lt. :Peter (NM!) Fenchak, 

Compe..ri;y D, 542nd Engineer Boat &Shore Regiment, 

was, at A.P.o. 920, on or about 0800 o1clocli, May 


· .30, 1944", drunk on duty as an unloading officer in 
a region of active hostilities. 

He pleaded not guilty to the charge and its specification and was f'owid 

guilty as charged. · lie was sentenced to dismissal ani total forfeitures. 

The reviewing authority approved, and the con.firming authority con.firmed, 


· the sentence. Pursuant to Article of' War 5Qt, the reoorq of' trial was 
forwarded. to the Board of' Review, Branch ,.Of'fioe of' The Judge Advocate 
General, Melbo'l.µ,'ne, Victoria, Australia. 

3. The competent evidence f'or the prosecution shows that on May 29, 

1944, the accused was a member of' Compan;r D, 542nd Engineer Boat and Shore 

Regiment, A.P.o. 920, Biak. At about__ 1700 hours on that day (R. 16) 
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accused received an order from Major John M. Jenkins, of' the same organization, 
•Som~ 15 hours before he was to go on duty" (R. 16) to •act as unloading officer" 
for an;·L. S. T. boat which was expected the next day. Major Jenkins testified 
that the dutie~ of accused were • to organize and supervise the discharge of'· 
all troops and cargo from that particular ship. * * * I told him where he was _ 
to work, which jetty, what his job was to be. * * * and gave any additional 
information as to type of' cargo to.be discharged and what material number of' 
troops and trucks were expected, where various supplies were to be directed, 
ti.me to report ani various other things" (R. 15). A detail of' 75 men f'rom 
the .a.ir Corpe was to do the physical work and accused wa~ also to use a certain 
number of' the personnel coming in on the ship (R. 16). He had no specific · 
duties •prior to his arrival on the job• (R. 16). On the morning of' May .30, . 
1944, at about 7aOO·o'clock A.M., Major Jenkins was on the jetty an:l saw the 
accused •in the vicinity.of' the work that he was to do that day" (R. 17), and 
asked him •it he was all set and knew what he was to do". At that time 
Major Jenkins noticed nothing unusual about accused. His speech was not 
•blurred•; his f'ace was not •um.uly f'lushed11 an:l he seemed •to be normal 

mentallya. When he left the accused on the jetty (R. 18) af'ter a 11f'ew 

minutes• he had •no suspicions as to his sobriety• (R. 17) •. 


At about 8:00 o'clock that morning (R. 5) First Lieutenant Jonathan J. 

Norris, of' the same unit, went to the jetties to see if' the boats were in 

and 11if' not, what time they would be in•.and to check the progress of' the 

unloading (R. 5). When he arrived the L.S.T. was coming into the •slot11 


but the unloading detail had not arrived (R. 9). At "that time he observed 

accused and noted that he was •not walking normally•. ·He immediately ap

proached accused and •asked him to get into the jeep and return to the com~ 

area• (R. 7). Accused pointed toward a boat which was approaching the end 

of' the jetty and stated that he was to unload it (R. 7). Lieutenant Norris 

stated that at that time "His speech was not normal. .He speaks with an 

accent 8.f13WB:y• There was no particular incoherence yet it was not quite 

up to his normal speech• (R. 6). He told accused that he thought him to 

be •slightly drunk" an:l testified that it was his opinion that accused would 

not have been able to •carry on through the day" (R. 6). •I would say he 

was intoxic~ted, per.Qaps not too greatly•. He testified that he •relieved 

the * * * L accused_/ before he could begin his duties• (R. 9), took him to · 

the compaey area nin reported to the commanding officer, Captain Whitehurst 

(R. 6). At no time did he smell liquor on accused's breath (R. 7). This 
witness also testified that at that time the weather was "inclement"; that 
no 'tents had been erected an:l the men were sleeping on the beach, and that 
everything considered, the weather, the lack of' tents, the lack of' cots, the 
mental strain that is inevitably present following a landing, were not circum- ··· 
stances such as to produce sou.rrl and rest:t'ul sleep (R. 8). Lieutenant Norris 
further testified that on the day of' the landing •there· were a number of 
enem;r planes which dropped two or three bombs. * * * they strafed a little.
* * * I do not remember whether or not aey enemy ground troops were active" 

. (R. 6). . 

Upon receiving the report from Lieutenant Norris, Captain Whitehurst 

2. 
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went ·to the jeep in which accused was sitting and attempted to engage him 

in conversation. He testified that accused could· not give "a coherent 

or sensible answer to aey of Tir;f questions" and that he appeared to be 

drunk (R. ll). With the assistance of a Serge~nt and another enlisted 

man accused was helped from the jeep and placed in the cab of a truck. 


, Captain Whitehurst went to accused that day "Two or three times" to talk 
to him "but he appeared to be asleep and I couldn't rouse him" (R. 12). · 
He could smell no intoxicant on accused's breath but at about 5:00 o'clock 
P.M. (R. 14) accused told him that he had drunk some beer that morning
(R. 12)~ 

On redirect examination Lieutenant Norris was shown a statement 

which he had previously made to an investigating officer and was asked 

if he had therein stated: 


"'I saw Lt. Fenchak walking down the road, he was obviously 
under the influence of liquor. I told him to get into the 
jeep, and he objected, stating that that was the boat he was 
to unload. ' 11 · · 

He replied in the affirmative (R. 9-10). 

Captain Whitehurst testified that he had been told by Lieute~nt· 


Norris ~t accused had been found at the slot d.ruilk and that he L Lt. 

Norris I had relieved him of his duties. He also testified that he 

had made a statement to the investigating officer in which he said: 


"'I investigated and 'round that Lt. Fenchak was in the 1/4 

ton truck, and that his condition was one of intoxication. 

He was unable to talk intelligently or coherently, and he 

experienced dif'ficulty in sitting upright.'" (R. 14). 


~ccused elected to remain silent. 

The defense called Lieutenant Norris who testified that he was Execu
tive Officer or accused's unit;· that accused joined the uhit in February, 
1944, and that accused's general reputation for truth and veracity, in
telligence and efficiency was "very good" (R. 20). Captain Whitehurst 
testified that accused's reputation for the qualities related by Lieutenant 
Norris were "excellent" (R. 21). . . 

4. Accused was found guilty of' being found drunk on dut1 in violation 
of' Article of' War 85. . About 8100 A.M. on the morning in question accused, 
"slightly drunk", was observed·by Lieutenant Norris in the. vicinity of' the 
jetty. It was this officer's opinion that he would not be able to •carry 
on through the day". His commanding officer stated that a short time 
thereafter accused could not give coherent or sensible answers to questions 
and that several times during the day he could not awaken him. 
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At 5:00 P.M. accused admitted that on that morning he had drunk some 
beer. The test of drunkenness under Article or War 85 is arr.r intoxi
cation which is sufficient sensibly to impair the rational and :f'ull -· 
exercise of the mental and physical faculties (par. 145, J4.C.~., 1928). 
There is substantial evidence in the record upon which the court could 
predicate its findings that accused at the time and place alleged was 
drunk. within the meaning of this ·definition. · 

The question next presented to the Board or Review is the su.ffici~ncy 
of the evidence to support the findings or the court that accused was on 
duty when he was found drunk. · ~ 

•The commanding officer of a post, or or a command, 
or detachment in the field in the actual exercise of commancl, 
is constantly on duty. In the case of other officers, * * *· 
the term 'on duty' relates to duties of routine or detail, in 
garrison or in the field, and does not relate to those periods. 
when, no duty being required of them by orders or regulationa, 
officers * * *occupy the status of leisure known to the 
service as 1off duty'. * * *" (par. 145, M.C.M., 1928; P• 613, 
Winthrop, .Mil. Law &Pree.; p. 409, Davis, Mil. Law; sec. 
443 (l), Dig. Ops~ JAG, 1912-40). . 

n* * * A person is not found drunk on duty in the sense of 
this article, 'if he is simply discovered to be drunk when 
ordered, or otherwise required, to go upon the duty, upon 
which, because of his condition; he does not enter at all.' 

* *11~ (par. 145, M.C.M., 1928). . . 

ttfihen an officer or soldier is round drunk at the time 
when he is required to enter upon a duty, ~ that he is 
not 'drunk on duty• unless he shall be permitted to enter · 
the duty. 11 • (C. 15376, Apr. 23, 1910). 

It is noted that the article of war in question provides that if the 
offense be.committed by an officer in time of war dismissal is mandatory; 
.if in time of peace, punishment is as a court-martial may direct. The 
elements of the offense, and the proof required for conviction, remain 
the sallle whether the offense be committed in time or war or in time of 
peace. Whether an accused was in fact on duty when found drunk is a 
matter of proof to be established by the evidence. In a region of 
active hostilities in time of war there are circumstances when all 
members or a command may properly be considered as bei:cg continuously 
on duty, but it does not necessarily follow that an officer is con
tinuously on duty within the meaning of Article of War 85 merely because 
he is in such a region (er. M.C.M., 1928; Davis; Winthrop, ~). 
Whether the circumstances were such that at that time and place accused 
was on continuous duty remains a tact to be established by the evid~nce. 
In a case recently considered by the Board of Review involving this 
question the followi~ language ·8.};lllearsa · 



(281) 

"* * * It is possible that even in a locality designated 

as a combat zone * * * the command should not be regarded as 

continuously 1on duty' in the absence of definite orders to 

that effect. But the situation at Fort Glenn was not of 

that character. ***As battalion executive officer ac

cused was in a position of great responsibility. We hold 

that under the circumstances he was continuously ~on duty' 

within the meaning of Article of War 85. * * *" (CM 230201, 

Eubanks, II Bull. JAG, 142). . 


In view of the evidence hereinafter discussed the Board of Review deems it 
unnecessary to de~ermine whether there is sufficient evidence in the record 
from which it could be properly concluded that at the time and place al 
leged accused was continuously on duty within the meaning of Article of 
War 85. 

In the instant case there is evidence that accused had been detailed 
to supervise the unloading of an L.S.T. which was expected to arrive on 
the morning of 30 May, 1944. Accused was at the required place, at the 
required time, for the acknowledged purpose of doing the duty to which he 
had been detailed. There was no obligation upon him to report to an;y
person before entering upon the work which he was required to perform. 
The duty of accused was to be present at the jetty at a proper time and 
thereafter hold himself in readiness so that he could supervise the un
loading of the L.s.T. upon its arrival. The evidence reveals that 
accused was in fact at the jetty when the L.S.T. was approaching "the 
slot". It may properly be· concluded that he had assumed the duties 
to which he had been detailed by Major Jenkins and was then "on duty" 
within the meaning of Article of War 85. That accused was relieved 
before he had occasion to do ar.cr work pursuant to his detail is not 
material. In considering a similar problem the Board of Review has 
stated 

"* * *The fact that he /:accusea..:J may have completed 

little, if a?zy", of the routine work assigned to him is not 


· material, for in ·each case it is clear that he was 1on duty' 

and was not •off duty•. Par. 145, M.C.M." (CM 209988, . 

Cromwell).· 


"When found drunk accused was not actually employed 

upon acy specific military duty, but, as medical officer 

of the day, it was his duty to hold himself in readiness 

to respond to possible calls for his services as a medical 

officer. Such being the case he was on duty within the 

meaning of Article of War 85. * * *" (CM 223315, Frawley:). 


The testimocy of Lieutenant Norris that he relieved accused "before he could 
begin his duties" must be considered in the light of all of the circumstances. 
It is evident that the proper meaning to be attached to this witness's words 
is that he relieved accused of his duties before accused had occasion to 
enter upon the specific work of supervising the unloading of the L.s.T. 
which was then approaching. 

5. 
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. It follows that there is substantial evidence in the record from 
which the court could properly conclude that under the circumstances 
accused was on duty within the meaning of Article of' War 85 when found 
drunk. 

5. The Trial Judge Advocate on redirect examination of' two of' 
the prosecution witnesses (Capt. Whitehurst and Lt. Norris) r~ad certain 
statements made by them to the investigating officer with reference to 
accused's drunkenness and asked them if' they had made such statements. 
The witnesses answered in the affirmative. · The questions were in the 
nature of' an attempt by the Trial Judge Advocate to impeach his own 
witnesses and were improper. In addition thereto, the statements ma.de 

. by the witnesses to the investigating officer were of' no probative value 
as to the matters contained therein and the law member should properly· 
have instructed the ·court not to consider such matters as evidence 
against the accused. Not having done so, they must be presumed to 
have been erroneously considered by the court. Although.such state
ments were most incriminatory, in view of' the fact that there is other 
and sufficient competent evidence in the record upon which the court 
could properly conclude that accused was drunk on duty ·within the mean
ing of' Article of' war 85, the error cannot be considered to have in
juriously affected accused's substantial rights (A. W. 37). 

6. Dismissal is mandatory in time of war upon conviction of' a 

violation of [u'ticle of War 85. 


7. For the reasons stated above the Board of Review holds the 
record of' trial legall~ sufficient to support the findings and sentence. 

' . . 
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1st Indorsement 

Army Service Forces, Branch Office o! The Judge Advocate General, APO 924; 
.25 October, 1944. To: Commnder-in-Chief, Southwest Pacific Area, APO 500. 

1. In the case of Second Lieutenant Peter Fenchak (O-ll07941), 

Co.mpany "D", 542d Engineer Boat and Shore Regiment, attention is invited 

to the foregoing holding by th• Board o! Review that the record of trial 


·is 	legally sufficient to support the sentence, which holding is hereby 
approved. Under the provisions of Article o! War 50!, you now have 
authority to order the exeCl.4tion of the sentence. 

2. When copies of the p.iblished order in this case are forwarded 

to this o!fice they should be accompanied b7 the foregoing holding and 

thU indorsement. For convenience of reference and to facilitate 

attaching copies o! the published order to the record in this case, 

please place the tile number of the record in brackets at the end of 

the published order, as follows: 


(CK A-1583). ~~ 
ERNEST H. BURT, 

Brigadier General, U .s. Anrq, 
Assistant Judge Advocate General. 

(Sentence ordered executed. GCMO 24, USAFFE, 6 Nov 1944) 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melbourne, 	Victoria, 

Australia. 

Board of Review 
CM A•l595 

UNITED STATES 

v. 

Technician Fifth Grade 
NEALE. OLIVER (33637722), 
294th Port ComPln;,y• 

31 October, 1944. 
• 

Trial by G.C.M., convened at 
Headquar.ters, Sixth Infantry 
Divisio~, A.P.O. 6, 25 Septem
ber, 1944. Dishonorable 
discharge, total forfeitures, 
confinement for life. United 
States Penitentiary, McNeil 
Island, Washington. 

HOLDOO by the BOARD OF REVIEW 
STAGG, ROBERrS, and MURPHY, 

\ 
Judge Advocates. 

I.
1. The record of trial in the case of the soldier named above has been 

examined by the Board of Review. 

2. 	 Th_e accused was tried upon the fC?llorlng charge and specification:· 

CHA.R:iE: Violation of the 92nd Article of War. 

Specification: In that T/5 NEAL E. OLIVER, 33637722, 

294th Port Compaey UC 159, did, at Aro #159, on 

or about 14 September 1944, with malice aforethought, 

willtul.ly, deliberately, feloniously, unlaw:f'ully, 

am with premeditation kill one (Pvt Herman Clark 

Jr. 34715761, 294th Port Compaey), a human being by 

shootillg him with a rifle, .JO Cal Carbine. 


The accused made a •special plea of self defense, that the act was committed 
in a sudden burst of passion and with adequate provocation". He also pleaded 
not guilty to the charge and specification. He was found guilty as charged. 
He was sentenced to dishonorable discharge, total forfeitures, and confine
ment at hard labor for life. The reviewing authority approved the sentence 
and designated· the United States Penitentiary, McNeil Island, Washington, as 
the place of confinement. Pursuant to Article of War 5ot, the record of 
trial was forwarded to the Board of Review, Branch Office of The Judge Advocate 
General, Melbourne, Victoria, Australia. 

http:willtul.ly
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3. The competent evidence for the prosecution shows that at about 
5&00 P.M. on l4 September, 1944, Corporal Denzil L. Smoot and Privates . 
Ralph Waterson and Herman Clark, members of the 294th Port Company, A.P.O. 
159, were in a tent in the company area (R. 23). Shortly thereafter ac
cused, a tent mate of deceased, came in the tent and sat down on deceased's 
bunk. Deceased asked accused to "get off his bunk" stating "You1ve been 
drinking" (R. 43). Accused arose 'nd asked deceased, in a rough and 
belligerent manner, if he ,Ldeceases wanted to get rough about it. The 
argument continued, both deceased arrl accused moving around the center 
of the tent, deceased pushing accused (R. 44). Corporal Smoot told 
them the argument must cease whereupon accused left by way of the front 
or the tent, deceased by the back wa:y. Deceased returned shortly there
after, sat on a cot and engaged in a general conversation. In about 
five.minutes (R. 44) accused returned witt a rifle, "leaned in the tent 
slightly bent over" and said "Jump" or "Duck". All of the occupants 
of the tent ran out except deceased who went to his bed, seized his 
rifle an:i, "watching Oliver in the corner",.went out the side of the· 
tent toward a tent about two feet away (R. 47). Accused fired two 
shots (R. 48), ceased firing (R. 62), and then fired several more shots 
(R. 24-25). Deceased £ell on the foot of a cot in the adjacent tent 
(R. 54). 

Captain Thomas V. R. Lerch, M.C., was summoned by Lieutenant James 
O. Fishback, of accused1s compaey, and went to the tent (R. 11). Upon 
arrival he found deceased dead. An examination revealed numerous gun
shot wounds throughout the body (R. 12), the one on the left side near the 
heart being fatal (R. 14). Lieutenant Fishback identified the dead man 
as Private He~n Clark (R. 10). 

After the shooting, accused approached Lieutenant Fishback an:l 

handed him a rifle. Accused, upon being asked if he had been doing 

the shooting, at first made no reply, but upon being asked "What were 

you shooting at?" stated, "He said he was going to kill me•. As 

Lieutenant Fishback was placing the rifle on the Captain's desk accused 

said "Lieutenant Fishback, I would like to talk to you•, but was told 

by this witness "Not now Neal, I want to see if I can do anything for the 

man. * * * You stay right here• (R. 91). . 


A subsequent examination of the rifle showed it to have an empty 

clip and no ammunition in the chamber. It was identified as belong

ing to Private Waterson (R. 64, 68). There was testimony that accused 

was not of a quarrelsome nature but at the time of the incident he had 

been "drinking a little" (R. 45-46) and acted a little "unusual• (R._ 31). 
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'!'he defense called as its first witness Private Bevil D. Clark, Jr., 
of accused 1 s organization, who testified that about 2:00 -P.M. on the day 
in question he go.ve accused a drink and that accuseQ. "just took a swallow 
now and then" (R. 85). · . · . 

Staff Sergeant Rubin P. Jones, of accused's' unit, testified that on 
one occasion, several months before, when their organization was stationed 
in the Admiralty Islands, deceased was late for a meal ani the cook refused 
to serve him. Shortly thereafter deceased accosted the cook and "wanted 
to start an argument". At that time deceased had a bayonet fn his pocket 
but made no effort to use it (R. 87). 

Captain Leonard Ba.rend, accused's company commander, testified that 

he had knovin accused since l May, 1944; that "He was the average run of 

soldiers, made no trouble, did his work well, nothing particularly out

standing about him. Just a good soldier that's all" (R. 20). 


The accused elected not to be sworn as a witness but requested that 
· his counsel make an unsworn· statement in his behalf. The statement by 
accused's counsel in substance is that on the morning in question ac
cused had gotten several, bottles of "jungle juice" and had been dri?lld.ng. 
He continued drinking throughout the afternoon and at about 5:00 P.M. 
he entered the tent and sat on deceased 1s bunk. When told by deceased 
to get off his bunk accused thotight him to be "fooling" until deceased, 
who was taller and heavier than accused, advanced toward him, at the 
same time drawing a knife. Accused left the tent ":f'ull of resentment, 
full or rage because Clark had thrown him out of his tent". He went 
"four tents away, picked up a rifle which took practically four or five 
minutes11 • Returning to the tent in which he had left deceased a short 
time before he said ••Jump' for no particular reason". Deceased 
inunediately ran to his bunk and grabbed his gun which was lying there 
and which accused could see was loaded and had a clip in it. Accused 
then fired, at which time "Clark raised his rifle further and just 
about ready to take a bead on him, so he fired againa. Accused then 
got excited and continued firing. He then ~ave his rifle and himself 
up to the first company officer whom he met (R. 98-99). 

4. Accused made a "special plea of self defense, that the act 

was committed in a sudden burst of passion and with adequate provocation'' • 


. Such matter~ are properly presented un:ier a plea of not guilty and are 
not raised by special plea (par. 64, M.C.M., 1928). As accused pleaded 
not guilty, the court properly.disregarded the "special plea". 

J. 
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· 5. Accused was convicted of murder. Murder is defined as 

"* * * the Unlawful. killing of a human being with malice aforethought". 

The word •unlawful.• as,used in this definition means"*** without 

legal justification or excuse". A justifiable homicide is "a homicide 

done in the proper performance of a legal duty* * *"; an excusable 

homicide is one "* * *which is the result of an accident or misadven

ture in doing a lawful act in a lawful manner, or which is done in 

self-defense on a sudden affray*.**" (par.~' M.C.M., 1928). The 

authorities, in explaining "malice aforethought", have stated that the 

.term is a technical one and that it cannot be accepted in the ordinary 
sense in which the term may be used by the layman. In the famous 
Webster case, Chief Justice Shaw explains the meaning o:f malice aforethought 
as follows: 

"* * * Mal.ice, in this definition, is used in a 
technical sense, including not only anger, hatred, am 
revenge, but every other unlawful and unjustifiable 
motive. It is not confined to ill-will towards one or 
more individual persons, but is intended to denote an 
action flowing from 8.rr:f wicked and corrupt motive, a 
thing done ~~' where the fact bas been atterped 
with such circumstances as ca.rry in them the plain indi
cations of a heart regardless of social duty, and fatally 
bent on mischief. And therefore lllalice is implied from 
az:w deliberate or cruel act against another, however 
sudden. 

* * * •* * * It is not the less malice aforethought, with
in the meaning of the law, because the act is done sudden
ly after the intention to commit the homicide is formed: 
it is sufficient that the malicious intention· precedes an1 
accompanies the act of homicide. It is manifest, there
fore, that the words 1malice aforethought•, in the descrip- ' 
tion or murder, do not imply deliberation, or the lapse of 
considerable time between the malicious intent to take life 
am the actual execution of that intent, but rather denote 
purpose and design in contradistinction to accident am mis• 
chance• (Commonwealth v. Webster, 5 Cush. 296; 52 Am. Dec. 
711). 11 (CM 234101, McKeithen). 

Similarly, the Manual for Courts-Martial defines malice aforethought 
as follow!: 
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. "Malice aforethought, - Malice does not necessarily 

mean hatred or personal ill-will toward the person killed, 

nor an actual intent to take his life, or even to take 

anyone's life, The use of the word 'aforethought' does 

not mean that the malice must exist for any particular 

time before commission of the.act, or that the intention 

to kill must have previously existed, It is sufficient 

that it exist at the time the act is committed. 


•Wialice aforethought may exist when the act is un

premeditated. It may mean a:qy one or more of the follow

ing states of mind preceding or coexisting with the act 

or omission by which death is caused: An intention to 

cause the death of, or grievou8 bodily harm to, any person, 

whether such person is the person actually killed o~ not 

(except when death is inflicted in the heat of a sudden 

passion, caU3ed by adequate provocation); knowledge that 

the act which causes death will probably cause the death 

of, or grievous bodily harm to, a'ff3' person, whether such 

person is the person actually killed or.not, although 

such knowledge is accompanied by indifference whether 

death or grievous bodily harm is caused or not or by a 

wish that it may not be caused; intent to commit a'f13' 

felo'ff3'.* **"(par. 148.!:!i, M.c.M., 1928). 


When the evidence is examined in the light of the above concepts, it 
becomes apparent that accused is guilty as charged. The testimony is un
contradicted that the accused shot and killed dece~sed at the time and 
place alleged, It is equally clearly established that this homicide was 
unlawful in that it was done without justification or excuse. The claim 
of self-defense, as presented in the unsworn statement of accused by his 
counsel, is sharply contradicted by the testimon;y of the eye-witnesses to 
the crime. The testimony of such witnesses shows that after an alter
cation accused left, secured a loaded rifle, and returned to the tent. 
At that time deceased was sitting on a cot alli did nothing .from which 
accused could reasonably conclude that he was in danger of death or 
great bodily harm. Nevertheless, he called out to the occupants of 
the tent to "JUm.p" or "Duck" and fired his rifle. The conduct of the 
accused in thus killing deceased shows that his act was not done in 
self-defense but with malice aforethought. The evidence legally 
supports the court•s findines that accused was guilty as charged. 

The court was legally constituted, No errors injuriously affecting 
the substantial.rights of the accused were committed during· the trial. 

5. 
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A sentence of imprisonment for lii'e is authorized upon conviction of 
. a violation of Article of War 92. Confinement in a penitentiary is 
authorized by Article or War 42 for the offense of murder, recognized 
as an offense of a civil nature and so punishable by penitentiary 
confinement by sections 273 and 275 of the Criminal Code of the United 
States (18 u.s.c.A., secs. 452, 454). 

6. For the reasons stated above the Board of Review holds the 
record of/trial legally sufficient to support the findings and sentence. 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melbourne, 	Victoria, 

Australia. · 

Board of Review 	 7 November, 1944. 
CM 	 A-1622 

UNITED STATES ) 	 Trial by G.C.M., ·convened at 
Headquarters XIV Corps, APO 453, 

v. 	 ~ 20 October, 1944. Dishonorable 
) discharge, total forfeitures, con

Private JACK GOINES (34129117)~) finement at hard labor for five 
210th "Port Compaey (TC). ) years. The Federal Reformatory, 

) El Reno, Oklahoma. 

HOLDING by the BOARD OF REVIEW 
.STAGG, ROBERTS, and MURPHY, 

Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review.. 

2. 	 The accused was tried upon the following charges and specifications: 
I 

CHARGE I: Violation of the 9.3rd Article of War. 

Specif'ication: In that Private Jack Goines, 210th Port 

Company, APO 706, did, at 210th Port Company, on 

or about 1 October 1944, with intent to do him 

bodily harm, commit an assault upon Private First 

Class Thomas Fuller, 210th Port Company, by shoot

ing him in the left thigh, with a dangerous weapon, 

to wit, a cal•• JO, M-1, Carbine. 


CHARGE II: Violation of the 64th Article of War. 

Specification 1: In that Private Jack Goines, 210th Port 

Compacy, APO 706, did, at 210th Port Company, AFO 706, 

on or about 1 October 1944, lift up a weapon, to wit 

a Cal. .JO, M-1, Carbine, against First Lieutenant 


. Morris Cohen, First Lieutenant John E. Weisman, First 
Lieutenant LeRoy Wittemire Jr., and Second Lieutenant 
Louis E. Mallonee, his superior officers, who were 
then in the execution of their office. 
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·specii'ication 2: In that Private Jack Goines, 210th Port 

Compaey, APO 706, having received a lawful command 

from Captain Robert E. Carrigan, 210th Port Compaizy-, 

APO 706, his superior officer, to ".March to the 

Stockade", did at 210th Port Compaey, on or about l 

October 1944, willfully disobey the same. · 


He pleaded 'not guilty to all specifications and charges. He was found 
guilty of Charge I and its specification; guilty of Specification 1, 
Charge II, guilty of Specification 2 of Charge II except the words "will 
fully disobey8 , substituting therefor the words "fail to obey", of the · 
excepted words not guilty, of the substituted words guilty, guilty of 
Charge II as to Specification l and as to Specification 2, Charge II, 

· not guilty, but guilty of a violation of the 96th Article of Wa'l:'. He 
was sentenced to dishonorable discharge, total forfeitures, and confine
ment at hard labor for five years. The reviewing authority approved 
the sentence an:i designated The Federal Reformatory, El Re~~ Oklahoma, 
as the place of confinement. Pursuant to Article of War 5~, the 
record of trial was forwarded to the Board of Review, Branch Office of 
The Judge Advocate General; Melbourne, Victoria, Australia. 

). The competent evidence for the prosecution shows that at 
about 6:15 P.M. on October 1, 19"4 (R. 15-16) the accused was seen 
walking along the compaey street (R. 15) of the 210th Port Compaey, Aro 
706. At"that time he was drinking a can of beer, showed no signs of 
intoxication, and spoke pleasantly to one of the compaey officers 
(R. 15).. About 7:00 o'clock that evening Private First Class Thomas 

, 	 J. Fuller, a mess orderly of the same unit, ·was carrying some food 
from the officers' mess back to the compaey mess when accused.ap
proached him and "grabbed" some french fried potatoes. Fuller 
remonstrated with the accused and attempted to get the food back at 
which time accused threw it on Fuller who retaliated by throwing 
"some back at him". Fuller then put the balance of the food away 
and went to his tent. Shortly thereaf'ter accused went into Fuller's 
tent where an argument developed between the two of them about the 
incident, after-which Fuller left the tent and reported accused's 
~nduct to one oA the company officers (R. 5). He then "went back· 
Luo the sculler.rf to wash the dishes" and in a"couple of minutes" 
accused appeared stating "I c.Qme back to kill you" and immediately 
shot Fuller in the right thigh (Pros. Ex:. 1). Accused pointed the 
carbine (a self-loading automatic (R. 20)) at Fuller who "pleaded with 
him not to shoot me again11 • By this time a crowd had gathered. 
Accused, holding the gun in one hand, 11threw his other hand around 
and said to the people to get away from him" (R. 19). Accused le~ 
the scene, and Fuller was taken to the 52nd Field Hospital (R. 16) 
by his compaey command.er (Pros. Ex:. 1). 

2. 
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First Lieutenant John E. Weisman, of accused's organization, testified 
that shortly a~er having been informed of the shooting he went to the 
orderly room where he found Lieutenants Mallonee, Cohen and Wittemire. 
When he entered he observed accused with a carbine across his knees facing 
the three officers. This witness testified that he then "* * * backed 
off into the corner so that all four were c9vered: Mallonee, Cohen, · 

' 	 Wittemire, and myself" (R. 11). Lieutenant Wittemire was attempting to 
'induce accused to surrender his rifle and go to the guardhouse peacefully. 
Accused refused, and Lieutenant Weisman walked toward him. He 1 "leveled 
the rifle at me and told me to shut up, * * * that he didn't trust me and 
the best thing that I could do was to keep quiet, that he was in charge 
as long as he had the carbine". This witness then left the orderly room, 
armed himself with a .45 automatic, and proceeded toward the mess hall, 
having been previously advised that the accused "had· gone to.replace the 
rifle and was going to Beach 4n. He met accused in the company street 
and attempted to persuade him to give up the carbine and·go to the guard
house. Accused replied •Well, Lieutenant, a:rzy-one who harms me or tries 
to hurt me in any way, I'll kill him" (R. 11). Accused was then offered 
a can.of beer by one of the officers if he would surrender the carbine. 
He accepted the beer and turned the carbine over to Lieutenant Wittemire 
(R. 11). Accused was then told that he would have to go to the guard
house but he refUsed to go. Captain Robert E. Carrigan, accused's 
company commander, who had just returned from the hospital where he h{l.d 
taken Fuller, approached and ordered accused to go to the stockade (R. 11). 
Accused made "some threatening.remarks" to Captain Carrigan an:i refused 
to obey his command, but went to a nearby tent. Shortly thereafter the 
MPs arrived and the area was searched for accused •. He was found in a 
tent at the head of the company street (R. 16) "squatting down; he had 
his carbine across his legs, and * * * his trigger finger in the guard. 
Apparently Goines was dozing". He was disarmed and, a~er a struggle, 
was taken to the 39th Mili:t;ary Police Stockade (R. 16) • Captain 
Carrigan testified that at about 10:15 P.M. he ordered accused to go to 

. the stockade. At that 'time accused "* * *·spoke veey clearly. * * * 

He had been drinking but he was not drunk" (R. 17-18). All of the other 

witnesses for the prosecution also testified that accused gave evidence 

of· having been drinki~ but each testified that he was not.drunk (R. 9, 

13, 14, 15, 19, 21, 24). 


, 
The defense called as its first witness Private Isadore Leysath, 


of accused's unit, who testified that at the time in question the ac

cused came to his tent, got his /.Leysath 1Ji} rifle ani le.£0; the tent. 

rhis witness started after the accused and called to him but received 

no reply. He then heard the report of a rifle and shortly thereafter 

accused returned with the rifle. Upon being told by this witness that 

"It was. my rifie he took" accus·ed replied 11he didn1t care whose it was; 

that if it was mine, I wasn't man enough to take it" (R. 21). It was 

the opinion of this witness, whQ._bad known Goines over two years, that 

accused had been drinking but Wa.s not drunk (R. 21-22). 
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Lieutenant Peter S. Boynton, of the·39th Military Police Compa?zy', 
· testified that when called to the area where the incidents in question · 

occurred, he observed accused in a tent sitting on the ground with a 
gun in his lap holding it with both hands. He talked to him for about 
two minutes but accused made no response. His eyes were open but "* * * 
appeared glazed; he looked dazed". This witness was "quite sure that 
at the time that he was drunk". Accused was then disarmed with ver-y 
little resistance. He was "dragged" into the comparzy- street and in 
about fifteen seconds he became "very violent". After being taken to 
the stockade it took about two hours to quiet him during which time he 
•threw himself on the barbed wire, in fact, he was chewing it. He 

would cry and then he would be quiet, then he would talk, and then he 

would cry again (R. 32). * * * I would say that they were the actions 

of a man that was veey drunk. *. * *" (R. 34). 


Lieutenant Dave James Nemeth, of the 214th Militaey Police Platoon, 
who assisted in the arrest of the accused testified that in his opinion 
at that time accused was drunk (R. 35). Staff Sergeant Henry Pelletier, 
of the 39th Military Police Company, saw the accused a~er he had been 
placed in the stockade. He testified: "* * * I couldn't say if he 
was drunk. I don't know enough about it for that, but I would say he 
was out of his head;· he wasn 1t in his right mind, I am sure of that" 
(R. 36). Several other witnesses largely corroborated the testimony 
of the preceding witnesses for the defense as to accused's conduct after 
having been placed in the stockade (R. 37, 38, 40, 41). 

The accused elected to·be sworn and testify. He stated that.he 
. was on detached service on a detail on "Beach 4n. For two days prior 
to the incidents in question he had been drinking and was "nervous and· 
shaky". On the night before he drank a bottle of "raisin jack" and 
the next day at about 2:30 P.M. he purchased a bottle of "torpedo juice" 
or 11ack-ack juice" from a New Zealander for $18.oo. The New Zealand.er 
told accused it was •corn whisky". "It smelled like whisky, but it 
didn't look like it" and was so strong that he had to dilute it with 
beer before he could drink it. After having taken several drinks he 
sat on the bed and 

"heard something like dinner bells ringing in my head 
way off and. they kept getting closer and closer. I 
stood up and I goes to see if I could see anything and 
I couldn't see nothing. They kept getting closer and 
closer and all at once then Boom, and I don't know· nothing 
else. I don't know what I did with the rest of it. 
(R. 44). 

Accused denied remembering allything thereafter until he awoke in the 

~tockade the following morning (R. 44, 46). · 
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4. The evidence adduced· by the prosecution is so clear and con

vincing that summarizing the same is deemed unnecessary. The accused's 
defense was drunkenness~ . He claimed he had no recollection of any 
events from about 2:.'.30 P.M. on the day in question until the following 
morning when he awakened in the stockade. 

"It is a general rule of law that voluntary drunken

ness, whether caused by liquors or drugs, is not an excuse 

for crime committed while in that condition; but it may 

be considered as affecting mental capacity to entertain a 

specific intent, where such intent is a necessary element , 

of the offense.a (par. 126,!l, M.C.M., 1928). 


Although the evidence as to accused's sobriety was contradicted, the 
testimony of several witnesses both for the prosecution and defense that 
accused was not drunk furnishes substantial evidence from which the court 
could determine that he had sufficient mental capacity to entertain a 
specific intent. The offense, Specification 2, Charge II, of willfully 
disobeying his superior officer, was by the court changed to the lesser 
included offense of failing to obey an order, an offense under Article 
of War 96. 

The court was legally constituted. The accused is 28 3/12 years 
of age. No errors injuriously affecting the accused's substantial rights 
appear in the record. · Confinement in a Federal Correctional Institution 
is authorized by Article of Viar 42 for the offense of assault with a 
dangerous weapon with intent to do bodily harm (Specification, Charge I) 
recognized as an offense of a civil nature and punishable by confinement 
in a penitentiary for no more than five years (Crim. Code 276; 18 u.s.c. 
455). 

5. For the reasons stated above the Board of Review holds the 
record of trial legally sufficient to support the findings and the 
sentence. 

c-· . . {.- ... "'· .. "' () 

- · Xt:n 'h l X )> \.r,,,,o D , Judge Advocate. 

dolonel, J .A.G.n:· ...;__~I . 
! . 

~~ Judge Advocate. 
LieUtenalltOiOnel, J.A.G.n.' 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melboi.lrne, 	 Victoria, 

Australia. 
Board of Review 	 9 1·r b 19''. 1ovem er, ~· 
CM 	 A-1640 

UNITED STATES 	 ) Trial by G.C •.M., convened at 
) A.P.O. 32, 31 October, 1944. 

v. 	 ) Dishonorable discharge, total 
) forfeitures, confinement at 

Private ANTHONY WOZNlAKOWSKI ) hard labor for twenty years.
(36208830), Battery c, l2lst The United States Disciplinary
Field Artillery Battalion. ~ ~rracks, Fort Leavenworth, 

Kansas. • · 

HOLDING by the BOARD OF. REVIEW , · 
STAGG, ROBE.11.TS, and MURPHY, 

Judge Advocates.· 

l. The record of trial in the case of the soldier named above has 
been e:icam~ned by the Board of Review. 

·2. The accused was tried upon the following charge and specification: 

CHARGES Violation 	of. the 58th Article of War. 

Specificationz In that, Private then Private First Class 
Anthony Wozniakowski,·Battery c, 12lst Field Artillery 
Battalion, did, at Coopers Plains, Quee~land, Australia, 
on or about 0000, 8 September 194.3, desert the service 

.of the United States and did remain absent in desertion 
until he surrendered himself at South Brisbane, Queens
land, Australia, on or about 0920, 26 June 1944. 

He pleaded not guilty to the Charge, but guilty of a violation of the 6lst 
Article of War , and guilty to the Specification "except the words 'desert• 
and 1in desertion•, substituting th~refor, respectively, the words 1absent 
himself without leave from' and •without leave 1, of the; excepted words. not 
guilty, of the substituted words guilty11 • He was found guilty as charged 
and sentenced to dishonorable discharge, total forfeitures, and confinement 
at hard labor for twenty-eight years. The reviewing authority approved 
the sentence but remitted eight years of the period of confinement, and 
designated the United States Disciplinary Barracks, Fort Leavenworth, Kansas, 
as the place of confinement. Pursuant to .Article of War 50h the record 

http:ROBE.11.TS


(298) 

of trial was forwarded to the Board of Review, Branch Office of The 
Judge Advocate General, Melbourne, Victoria, Australia•. 

3. The evidence for the prosecution is embodied in five exhibits, 
"A•, •B•, •c•, •D•, and "E", and the testimon,y of Major John E. Harbert. 
Exhibit "A• was an extract copy of letter orders ·dated 5 September, 1943, 
Headquarters, 32nd Infantry Division, ordering Private First Class 
Anthony Wozniakows~, 36208830, Battery C, l2lst Field Artillery Battalion, 
to proceed to the 48th Ordnance (MM) Company, A.P.O. 923, on or about 
·6 September on temporary duliy; Exhibit "B" was an extract copy 0£' the 
morning report of that Battery for 6 September stating •* * * Pfc Woznia
kowski duty to T.D. * * *•; Exhibit •011 was an extract copy of the 
morning report of the /~8th Ordnance (MM) Compan,y for 6 September showing 
that 3 officers.. and 27 enlisted men, all unnamed, were attached pursuant 
to letter orders of the .32nd Infantry Division, dated 5 September, 1943; 
Exhibit "D" was an extract copy of the morning report for 8 September· 
of the. 48th Ordnance (MM) Company, Ordnance Service Center, stating
"* * * Pfc. Wozniakows~ attached trom Btry .c 12lst FA Bn. duty to AWOL 
o600* * *" and Exhibit "E" was a copy of an order of Battery c, dated 
7 December 1943, annoWlcing the reduction in grade of Pfc Anthocy 
Wozniakowski to Private. Upon each of the exhibits the serial number 
of the soldier named is 36208830. Major Harbert testified that on 
8 September 1943, the Ordnance Service Center was located at Cooper 
Plains, Queensland, Australia, A.P.O. 923• 

.At the conclusion of the evidence :or the prosecution defense 
counsel made a motion for findings of not guilty. The court overruled 
the motion and accused elected to be sworn as a witness in his own 
behalf. He testified that on 8 September he.was on temporary duty . 
with the 48th Ordnance Company. That evenirig he left the company area 
on pass good until 6 o'clock the following morning. He was wearing his 
uniform and had .forty pounds in Australian currency in his possession. 
He "had a drinking session•, •passed out", and did not •come to" until 
ll o'clock the next morning (R. 10). Realizing that he was already 
absent without leave, he continued drinking and stayed drunk "more or 
·less• for about nine months (R. 13, 14) • His funds lasted about two 
and one half months and £'or the. succeeding six and one half months he 
lived "around Brisbane• (R. 11, 14) with "furlough boys and civilians• 
(R. 13). . In·April he learned that the 32nd Division was in New Guinea 

ar.rl he •started figJJ.ring out how to get up North without turning in to 

Base• and testified'-'that "about 26 June I figured it was no.use to stay 

aey longer. * * * s¢ I went to Somerrllle House f &.se SectioV and 

turned myself in.to a Sergeantn. (R. 12). He stated that during the 

entire period of his absence he wore no civilian clothes {R. 12, 14); 

had no job or source of income {R. 11, 14); and did not intend at arr:r 

time to desert ~he service of the United States (R. 12). . 
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4. In proof of accused's absence without leave the prosecutiun 

offered in evidence a properly authenticated extract copy of the morning 

report of the 48th Ordnance {Aiill) Compa.ey for 8 September 1943, which, 

in pertinent part, stated "Pfc. Wozniakows~ attached from Btry C 12lst 

FA Bn. duty to AWOL 060011 • Although accused 1s name is spelled Woznia

kowsk;! therein, the serial number is that of accused and, wider the · 

principle of~ sonans {45 C.J., p. 390), could properly be considered 

by the court as~~ proof of the inception of accused'a unauth

. orized absence. The prosecution offered no evidence as to the termination 
thereof. Accused, however, admitted in his testimon;r and by his plea of 
guilty to the lesser included offense of absence without leave both his 
initial absence and its continuance until about 26 June 1944 at which 
time he surrendered himself. 

"If the condition of absence without leave is much 

prolonged, and there is no satisfactory explanation of 

it, the court will be justified in inferring from that 

alone an intent to remain permanently absent" (par. 13~, 

M.C.M., 1928). . 


An absence of about nine months is "much prolonged". The court could 
properly conclude that accus~d's explanation that he was drunk. 11 111ore or 
less" during the entire period of his absence, and for the last two and 
one half months thereof was 11figuring11 how best to rejoin his organization 
in the North, was not a "satisfactory explanation" and could properly infer, 
although his absence terminated by surren:ier, that accused intended, at the 
time of absenting himself or at some time during his absence, to remain 
permanently away from his place of service. It follows that the motion 
for findings of not guilty was properly overruled and that there is sub
stantial evidence in the record sufficient to warrant the findings of 
guilty. . 

5. For the reasons stated above the Board of Review holds the 

record of trial legally sufficient to support the findings and seuteuce. 


luJ. 'o<G;,.i2c-td::.-. , Judge Advocate. 
Lieutenant 'olonel, J.A.G.D. 

http:Compa.ey




(301)
ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melbourne, Victoria, 


Australia. 


Board of Review 	 21 November, 1944. 
OM A-1643 

UNITED STATES ) 	 Trial by G.C.M., convened 
at A.P.o. 709, 9 October, · 
1944. Dishonorable disl
v. 	
charge, total forfeitures,

· Private First Class OLIVER )• confinement at hard labor 
CHERRY (38416237), Company B, ) for ten years. The United 
92Jrd Air Base Security ) States Disciplinary Barracks, 
Battalion. ) Fort Leavenworth,. Kansas •. 

HOLDINJ by the BOARD OF REVIEW 

STAGG, ROBERTS, and MURPHY, 


Judge Advocates. 


l. The.record of trial in the case of the soldier named above 
bas been examined by the Board of Review. ' 

2. The accused was tried upon the following charge and specification: 

CHA.RGE1 Violation of the 92d Article of War. 

Specitioationa In that Private First Class Oliver Cherry, 

Compan;y B, 92Jrd Air Base Security Battalion, did, at 

A.PO 709, with malice aforethought, willfully, deliber

ately, feloniously, unlawf'ull.y, and with premeditation 

kill one Technician Fifth Grade Vallie Pope, a human 

being, by striking him on the head with a club, on or 

about 12 August 1944, causing injuries to the said 

Technician Fifth Grade Vallie Pope which resulted in 

his death on or about 15 August 1944; 


He pleaded not guilty to the charge and its specification. He was found 
not guilty ot tho charge but guilty of a violation of the 9Jrd Article of 
Wa:r, and guilty of the apeciti.ca.tion "except the words 'with malice 
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aforethought,• 1deliberately, 1 1and with premeditation,' substituting 
therefor the word 1and 1 between the words 1feloniously, 1 and 1unlawfully,' 11 

of the excepted words not guilty, of the substituted word guilty. He 
was sentenced to dishonorable discharge, total forfeitures and confinement 
at hard labor for ten years. The reviewing authority approved the sentence 
and designated the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, as the place of confinement. Pursuant to Article of War 50-h the 
record of trial was forwarded.to the Board of Review, Branch Office of The 
Judge Advocate Gener~l, Melbourne, Victoria, Australia. 

3. The evidence shows that at about 1:00 P.M. on 12 August, 1944, 
Sergeant Wilford B. ~aylor, Corporal Joseph D. Sledge, Private First Class 
Charl'es Jarrett, accused and deceased, members of Company B, 923rd Air 
Base Security Battalion, were in the mess hall in their company area at 
A.P.O. 709. Accused was drinking a bottle of beer and had two bottles 
of beer on a table. He gave Sergeant Taylor one of the bottles and de
ceased took the other bottle. · Accused told him to put it back and an 
argument ensued. Each cursed the other, deceased telling accused he 
would "whip his ass". AccUS'ed answered that he 11 coul~n 1 t 11 but that 
deceased could have the bottle of beer as he !:'accused_/ was "only kidding". 
Deceased angrily replied 111 don't want your beer" (R. 59, 65, 79, 92). 
T/5 Herman Kohliem, with whom deceased had been working in the kitchen, · 
then ente,red the mess hall and said "Come on, let's go, Pope!" (R. 55). 
Deceased followed T/5 Kobliem into the kitchen which was in an adjacent 
building. T/5 Kohliem told deceased to get a knife and help cut meat 
but deceased "stood there * * * he ~ays, 'Cherry is arguing with me . 
about a bottle of beer. I was only teasing him about the beer 111 (R. 31): 
A few moments later accused entered the kitchen and approached deceased . 
saying "God-damn it, Pope, here I come!" (R. 26, 47). ·Jarrett testified 
that at that time he saw deceased take a knife from his pocket, open it, 
and hold it at his side (R. 80). Accused pushed deceased back and 
struck him on the left side of the head with a club, knocking him to the 
floor (R. 74). T/5 Kohliem interceded, took accused by the arm and 
escorted him from the kitchen. As accused left he said "I will kill 
him! 11 (R. · 37). T/5 Kohliem ret1·.rned to the kitchen where he saw de-· 
ceased on the floor iri a "dazed condition". Deceased arose and blood 
was seen coming from his left ear. With the aid of other enlisted men 
he walked to the dispensary (R. 28, 46, 56, 81). Later he was removed 
to the 9th Station Hospital where it was determined that he had a fracture 
of the base.of the skull and a subdural hemorrhage (R. 8). The following 
morning an operation was performed and on 15 August, 1944, death ensued 
as the result of his injuries (R. 8, 13). · 

The club used by accused was a piece· of wood 37 inches long, about 
2 inches square and weighing~ pounds (R. 105, Ex. B). Prior to the 

2. 
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altercation it was used to prop open a door through which accused 
passed when he entered the kitchen {R. 49). . 

On 18 August, 1941~, accused, having been advised of his legal 
rights, voluntarily made a statement to the investigating officer which 
in part is as fo~lows: · 

"* * * I sat the bottles on a table near the mess hall ani 
offered one to the Mess Sergeant. He started to pick one 
up, but Technician Grade Fifth Pope reached out and grabbed 
a bottle. I told Technician Grade Fifth Pope to put it 
back. He cursed at me and told me he was taking the bottle 
of beer. He kept on cursing and became angry, and pulled 
out a knife threatining to cut my throat. I told Technician 
Grade Fifih Pope to keep the beer rather than have an argument. 
One of the cooks called him into the mess hall, but he kept 
arguing until finally the cook came out and took him into the 
kitchen. Afier about five minutes I went into the kitchen 
through the storeroom door picking up the club that was.hold
ing the door. I wanted to give him the bottle of beer so 
he wouldn't be ·angry. He kept arguing, pulled the knife out 
of his pocket and started toward me. I pushed him back with 
ray lefi hand and struck him with the club which was in my 
right hand. Then I turned around and walked out. * * * n 
(Pros. Ex. c). 

T/5 Thomas R. Fowler, a defense witness, testified that he was on 
duty in the dispensary when deceased came there for treatment afier the 
altercation. He asked deceased what had happened and-deceased replied 
that he had fallen against a mess hall door, stating "You think I have 
been fighting, Fowler, but I haven't" (R. 110). 

Captain Donald Rainey and First Lieutenant John G. Fischel, Commanding 
Officer and Executive Officer, respectively, of accused's company, testified 
that accused's reputation in the company for peacefulness and sobriety was 
good (R. 114, 116). It was likewise elicited on cross-examination of 
several witnesses for the prosecution that accused was peace.ful and had 
caused no trouble·in the company in the past (R. 57, 70, 77). 

Accused elected to be sworn and testified substantially the same as 
did the other witnesses with reference to the events prior to the time he 
entered the kitchen. He further testified, however, that deceased took 
a knife from his pocket and opened it at the time of the altercation in 
the mess hall (R. 119). Upon leaving, he closed the knife and put it in 
his pocket. ·As to the events subsequent accused testified: 
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n* **when I walked in, got into the doer, I said, 'Pope', 
I says, 'I didn't intend to fall out about the beer. Rather 
than fall out with you, I would rather give you th~,bottle 
of beer.' And then he started toward me. He saidj 'You 
God-damn-son-of-a-bitch, if you don't get out of here, I will 
cut your damn throatJ' He~ out with the knife again. 
Before he could get the knife open, he was close to me * * * 
Well, this stick was laying, .just holrting this middle door 
back. * * * I pushed him back off of me before he could get 
the knife open, he started back up on me and by that time, 
he had it open and started up on me and I stepped back, 
picked this club up and swung at him. I swung at him, up 
from the floor. He fell and I just dropped the club down 
to 'M3" 3ide. Corporal Kohliem turned and asked, rihat 1s the 
matter? What's the matter with you all? 1 I didn't sa:y 
anything. * * * He saw Pope lying on the floor then and 
caught me by my arm tpe stick was in, catching me by rrr:J" arm 
by one hand and taking the stick in the other, in his other 
hand and pushed me towards the door. So, I walked on 
ahead of him and went outdoors and I went back to the table 
where it began at and set this bottle of beer down.that I 
had in 'M3" hand.***" {R. 120, 121, 123). 

Accused stated that after deceased opened the knife he did not retreat 
because 0 I didn't have a chance again, sir. I figured he would stab 
me in the back before I could get out, as close as he was on me" {R. 121). 
Accused denied that he told Corpcral Kohliem when he left the kitchen 
that "I will.kill him!" {R. 124). 

It was stipulated that at the time deceased was admitted to the 9th 

Station Hospital, a pocket knife was found in his pocket {R. 131, Ex. 1) 


4. The accused was charged with murder and was found guilty of 
voluntary manslaughter. The evidence reveals that accused and deceased 
had cursed each other during an argument which arose over deceased taking 
a bottle of accused's beer. Accused testified that deceased pulled a 
knii'e from his pocket and opened it. However, there is no evidence that 
deceased attempted to attack accused with the knife. Deceased was then 
called to the kitchen to perform his duties. A few minutes later ac
cused approached deceased iu the kitchen and the argument was resumed. 
Deceased was seen to again pull his knife from his pocket, holding it 
open at his side. Accused then pushed deceased back and struck him on 
the head with a club, resulting in injuries which caused his death. 
While the evidence for the prosecution does not reveal when.accused 
obtained the club except for the statement of accused to the investigating 
officer that he "went into the kitchen through the storeroom door picking 
up the club", he testified that when deceased advanced toward him with 
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·the open knife, he "stepped back", picked up the club which was used 
to prop open the kitchen door, and struck him. It was the contention 
ot the defense that accused had not entered the kitchen to attack the 
dece~sed but merely to renew friendship and give him the bottle of 
beer over which the altercation arose and that the blow was in self

. defense. 

11* * * .. To excuse a killj ng on the ground of self-defense 
- upon a sudden affray the killing must have been believed 

on reasonable grounds by the person doing the killing to 
be necessary to save his life or the lives of those whom 
he was then bound to protect or to prevent great bodily 
harm to himself or them. The danger must be believed 
on reasonable grounis to be imminent, and no necessity 
will exist until the person, if not in his owr. house, . 
has retreated as far as he safely can. To avail him
self of the right of' self-defense the person doing the 
killing must not have been the a~gressor and intentionally 
provoked the difficulty; ~ * *" (par. 148A, M.c.M., 1928). 

T~e court, in whose province it is to weigh the evidence, judge the 
credibility of witnesses, and resolve questions of fact (sec. 395 (56)~ 
Dig. Ops., JAG, 1912..40; ~ v. !!m.:,te.£ States, 160 U.S. 203; Brown 
v. Uniteg States, 256 U.S. 335) by its findings rejected accused's claim 
that the homicide was committed in self-defense, and, by excepting the 
words "with malice aforethought8 , "deliberately", "and with premeditation• 
from the specification, found accused guilty of voluntary manslaughter. 
The contention of accused that the killing was in self-defense did not 
preclude a finding that he acted upon adequate provocation in heat of 
passion (Stevenson v. United States, 162 U.S. 313, 322). Although there 
is substantial evidence in the record upon which the court could have 
predicated a finding that accused was guilty of murder, it may be con
sidered that evidence relevant to the issue of manslaughter is present 
upon which the court's findings could properly be predicated. The 
Supreme Court held in Stevenson v. United States, ~= 

11The evidence might appear to the court to be simply 
overwhelming to show that the killing was in fact murder, 
and not manslaughter,or an act performed in self-defense, 
and yet, so long as there was some evidence relevant to 
the issue of manslaughter, the credi~ility and force of' 
such evidence must be for the jury L in this instance 
the court-mart!~, and cannot be matter of law for the 
decision of the court Lin this instance the Board of 
Reviel!7'n. . 

5. 
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The sentence imposed by the court is authorized upon conviction 
of voluntary manslaughter. 

5. For the reasons stated above the Board of Review holds the 
record of trial legally sufficient to support the findings and the 
sentence. 
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ARMY SERVICE FORCES 

Ia the Branch Office of The Judge Advocate General 
Melbourne, 	Victoria, 

Australia. 

Board of Review 	 15 November, 1944. 
CM A-1644 

UNITED STATES 	 ) Trial by G.C.M., convened at 
) A.P.O. '119, 19 June, 1944. 

v. 	 .) Dismissal. 
) 

First Lieutenant WILLIAM ) 

MACKIE (0885494), Air Corps, ) 

419th.Night Fighter Squadron. ) 


HOLDil'KI by the BOARD OF REVIEW 

STAGG, ROBERTS, and .MURFHI, 


Judge Advocates. 


l. The record of trial in the case of the officer named above has 
been examined by the Board of Review. 

2. The accused was tried upon 	the following charge and specifications: 

CHARGE: Violation of the 96th Article of War. 

Specification l: In that First Lieutenant William Mack~e, 


419th Night Fighter Squadron, Flight Officer Antho~ 


A. Grotzjnger, 419th Night Fighter Squadron, Flight 
Officer John E. Lommel, 419th Night Fighter Squadron, 
Flight Officer Ed.win M. Fulghum, 419th Night Fighter 
Squadron, Flight Officer Stanley T. Walsh, 419th 
Night Fighter Squadron, Second Lieutenant John s. 
filankenship, Jr. 1 419th Night Fighter Squadron, First 
Lieutenant Donald M. Dessert, 419th Night Fighter 
Squadron, and Flight Officer Edward F. Kelly, 419th 
Night Fighter Squadron, acting jointly, and in pur
suance ot a common intent, did, at APO 709, on or 
about 17 March 1944, feloniously receive, have, and 
conceal, more than 50 cases of beer, of a value of 
about $2.40 per case, having a total value in excess 
ot $100.001 of the goods and chattels of the United 
States, then lately before feloniously stolen, taken, 



(308) 

and carried away; they, the said First Lieutenant 
William Mackie, Flight Officer Anthony A. Grotzinger, 
Flight Officer John E. Lommel, Flight Officer Edwin 
M. Fulehum, Flight Officer Stanley ~. Walsh, Second 
Lieutenant Johns. Blankenship, Jr., First Lieutenant 
T)onald M. Dessert, and Flieht Officer "."dward F. Kelly, 
then well knowing the said goods and ~hattels to have 
been so feloniously stolen, taken, arid carried away. 

Specification 21 In that First Lieutenant William Mackie, 

419th Night Fighter Squadron, Flight Officer Anthony A. 

Grotzinger, 419th Night Fighter Squadron, Flight·Officer 

John E. wmmel, 419th Night Fighter Squadron, Flight 

Officer Edwin M. Fulghtun, 419th Night Fighter Squadron, 

Flight Officer Stanley T. Walsh, 419th Night Fiehter 

Squadron, Secon:i Lieutenant Johns. Blankenship, Jr., 

419th Night Fighter Squadron, First Lieutenant Donald 

M. Dessert, 419th Night Fighter Squadron, and Flight 
Officer Edward.F. Kelly, 419th Night Fighter Squadron, 
acting joiri.tly, and in pursuance of a common intent, 
did, at A}l() 709, on or about 18 March 1944, felonious'ly 
receive, have,- and conceal, more than 50 cases Of beer, 
of a value of about $2.40 per case, having a total value 
in excess of $100.001 of the goods and chattels of the 
United States, then lately before felordously stolen, 
taken, and carried away; they, the said First Lieutenant 
William Mackie, Flight Officer Anthony A. Grotzinger, 
Flight Officer John E. Lommel, Flight Officer Edwin M. 
Fulghum, Flight Officer Stanley T. Walsh, Second Lieu
tenant John s. Blankenship, Jr., First Lieutenant Donald 
M. Dessert, and Flight Officer Edward F. Kelly, then 
well knowing the said goods and- chattels to have been 
so feloniously stolen, taken, and carried away. 

Specification 3: In that First Lieutenant William Mackie, 
· 	 419th Night Fighter Squadron, Flight Officer Anthony A. 

Grotzinger, 419th Night Fi3hter Squadron, Flight Officer 
John E. Lommel, 419th Night FiGlJ.ter Squadron, Flight 
Officer Edwin M. Fulghum, 419th Night Fighter Squadron, 
Flight Officer Stanley T. Walsh, 419th Night Fighter 
Squadron, Second Lieutenant Johns. Blankenship, Jr., 
419th Night Fighter Squadron, First Lieutenant Donald 
M. Dessert, 419th Night Fighter Squadron, and Flight 
Officer Edward F. Kelly, 4l9th Night Fighter Squadron, 
acting jointly, and in pursuance of a common intent, did, 
at APO 709; on or about 17 March 1944, without authority, 
wrongfully aid and assist in unloading from a truck more 
than 50 cases of beer, of t~e value of about $2.40 per 

." 	\ 
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case, having a total value in excess of $100.00, 
property of the United States, then lately before 
feloniously stolen, taken, and carried away; they, 
the said First Lieutenant William Mackie, Flight 
Officer Antho:qy A. Grotzinger, Flight Officer John 
E. Lommel, Flight Officer F.dwin M. Fulghum, Flight 
Officer Stanley T. Walsh, Second Lieutenant John S. 
Blankenship, Jr., First Lieutenant Donald M. Dessert, 
and Flight Officer F.dward F. Kelly, then well knowing 
that said beer had been so .feloniously stolen, taken, 
and carried away. 

Specification 4: In th8.t First Lieutenant William Mackie, 
419th Night Fighter Squadron, Flight Officer Antho:qy 
A. Grotzinger, 419th Night Fighter Squadron, Flight ' 
Officer John E. Lommel, 419th Night Fighter Squadron, 
Flight Officer F.dwin M. Fulghum, 419th Night Fighter 
Squadron, Flight Oi'fi.cer Stanley T. Walsh, 419th Night 
Fighter Squadron, Second Lieutenant John S. Blankenship, 
Jr., 419th Night Fighter Squadron, First Lieutenant 
Donald M. Dessert, 419th Night Fighter Squadron, and 
Flight Officer Edward F. Kelly, 419th Night Fighter 
Squadron, acting jointly, and in pursuance of a common 
intent, did, at APO 709, on or about 18 March 1944, 
without authority, wrongfully aid and assist in unload

. ing from a truck more than 50 cases of' beer, of the 
value of about $2.40 per case~ having a total value in 
excess of $100.'t>o, property of the United States, then 
lately before .feloniously stolen, taken, and carried 
away; they, the said First Lieutenant William Mackie, 
Flight Officer Anthoey A. Grotzinger, Flight Officer 
John E. Lommel, Flight Officer Edwin M. Fulghum, Flight 
Officer Stanley T. Walsh1 _Second Lieutenant Johns. 
filankenship, Jr., First ~eutenant Donald M. Dessert, 
and Flight Officer Edward F. Kelly, then well knowing 
that said beer had been so feloniously stolen, taken, 
and carried away. 

He pleaded not guilty to the charge and its specifications,· was found 
guilty as charged with the exception o.f words designating certain oo
def'endants, and was sentenced to be dismissed the service. The reviewing 
authority approved, and the confirming authority confirmed, the sentence. 
Pursuant to Article of War 5ot, the record of trial was forwarded to the 
Board o.f Review, Branch Office of The Judge Advocate General, Melbourne, 
Victoria, Australia. 

J. 
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3. The competent evidence for the prosecution reveals that betvieen 
10:30 and 11:00 o'clock on the night of 17 March, 19.44, Private Gale E. 
Sanford, .3767th Quartermaster Truck Compaey, A.P.o. 709, drove his truck 
which contained fifty or sixty cases of beer (R. 11) in cargo nets to 
the 419th Night Fighter Squadron area and there contacted First Lieutenant 
William Mackie. At that time the accused was in bed (R. 23). Sanford 
asked him 11 1£ he V1ould like it or could store it for a few da.ys 11 (R. ll, 
16, 23, 21r)• The accused agreed to allow the beer to be stored for 11a 
day or two" (R. 25). The accused then "went in and got some other officers" 
(R. 25) and with their assistance the beer was unloaded by a 11fla.shlight11 

and stored in the 11 dark room" (R. 11) of a quanset but which had been con
structed for developing pictures and which was then being used by accused 
personally. At that time accused made no inquiries whatsoever concerning 
this beer. On the following night Private Sanford again went to the area 
of the 419th Night Fighter Squadron with a truck containing eiehty or ninety 
cases of beer and contacted accused (R. 26, 28). He again requested 
permission to store the beer which was granted, accused stating, however, 
that it was to be gotten out as soon as possiple for 11he didn't want it 
there due to the fact that if it was found there he would be the one in
volved" (R. lJ). The beer was unloaded by accused and four other officers 
and placed in· the "dark room" (R. 13). A discussion was had in which it 
was agreed that the officers would purchase the beer for the squadron club 
for $500.00 and three quarts of whiskey, the payment to be made in "a· 
couple of days" (R. ·14). The accused was present when this conversation 

. started but left before the deal was consummated (R. 19). At no time · 
was Pri\rate Sanford questioned by the accused as to the ownership of the 
two truck loads of beer and though he admitted while testi:f'ying as a witness 
that it had been stolen by him, he did not so advise the accused (R. 17, 21, 
24, 28). His organization was located about four miles from the area of 
the 419th Night Fighter Squadron. 

Private Sanford testif'ied that in January, 1944, he had traded the · 

accused twelve cases of beer for three q_yarts of br~ {R. 15). At that 

time accused asked this witness how he L Pvt. Sanford happened to get 

this beer and witness replied ttfrom the beach" (R. 22 • However, on 

cross-examination Private Sanford further testified that the alleged 

transaction in January, 1944, was not with accused but with "one of three 

of'ficers -- Lt. Lommel, or Grotzinger, or they tell me it was McDonald, 

who has since been kilJ.ed in action" {R. 51). He further testified 

that when he brought the first truck load of beer to the area of' the 

419th Night Fighter.Squadron the first person he spoke to was the accused 

whom he had known "before that visittt (R. 52). 


By stipulation duly signed by the acc'l;i.Sed and his counsel (Pros. Ex. 

1) it was agreed that Major Emerson Y. Barker, of the 419th Night Fighter 

Squadron, if' present would testify that in March, 1944, while on a regular 

inspection tour of the area, he discovered 166 cases of beer in a building 
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which the accused had built :for a "dark room" for developing pictures 
and- which he faccuseIJ..7 "was going to use for his own personal use till 
such time as we got ·squadron Photo Supplyu. Upon further investigation 
he learned that Private Sanford of the 84th Quartermaster Company had been ' 
seen in this area. Major Barker questioned the accused concerning the 
beer. He testified that he f;.ccuse~ "said he didn•t know that the beer 
was there until a morning or two before the day I found it. He hadn't 
reported its being there to me, and he had no explanation why it was 
there". Major Barker noti:fied the commanding officer of the 84th 
Quartermaster Company who "came and got the beer and took it to the Service 
Command" (Pros. Ex:. 1) • 

The accused elected to be sworn and testify". His fir~t contact 
with Private Sanford was in January, 1941,, when he l.Sanfoaj/, with another 
enlisted man, came to the barracks in which accused was quartered one 
night wanting to trade beer for whiskey. Accused, a~ that time, told 
Sanford that he had nothing to trade. The next time he saw Sanford was 
on the night the first truck load of beer was brought to the area in 
question. At that time accused was in bed. Sanford approached ac• 
cused with Flight Officer Grotzinger and another officer and one of the 
three asked him if the ·beer cculd be stored in the "dark room". Consent 
was granted, as "We were expecting a ration, and it is not uncommon for 
our ration to come in late". He stated that at that time he thought the 
beer was for the "club" or the "mess" both of which were closed and that 
"there was no place to put it but there" {R. 55-56). · When the beer was 
unloaded by the accused and the other officers {R. 57) no attempt was 
made to conceal it. There was no lock on the door but it could not be 
seen from the outside (R. 56). On the next night accused was returning 
from the show when Flight Officer Grotzinge?" advised him that there was 
some more beer at the dark room. Accused went to the store room and found 
Private Sanford and several other officers. Private Sanford asked ac
cused1s permission to store this load of beer, consisting of about eighty 
or ninety cases (R. 26) in the "dark room11 • At that time accused became 
"suspicious" as "It didn't look right to see an enlisted man two nights 
in a row drive up with two loads of beer" (R. 58). After an "argument" 
accused consented that the beer be stored "overnight" but if it was not · 
o~ the next day (Pros. Ex. 2) he "would report it * * * to the CO as beer 
being in the area and find out exactly whose it was. The first night . 
I thought it was our beer, and after the second night I couldn1t quite 
understand it" (R. 58). When the discussion as to the sale of the beer 
was had on the night the second load was delivered accused left before 
a?\V price was agreed upon, only "the value, or worth, of the beer" being 
mentioned while he was present (R. 59). 

On cross-examination the accused admitted that he was in charge 
of the "dark room" (R. 60) and at neither time did Private Sanford present 



a "manifest or a trip ticket, or a bill of lading, covering the beer". 
He further admitted that he "had no right to put aeything in there fthe 
dark room,7 other than photographic equipment and my own baggage" (R. 62). 
Accused made no report to anyone of the beer being stored in the "dark 
room" until it was discovered by t'iajor Barker (R. 6.3). He further aa
mitted that in his statement (Pros. Ex. 2) given the Inspector General 
on 6 May, 19/~~t he said: 

"' I then sawf -- that's after the beer got there -- 1I then 
saw that it was E.pproxilllatel.y one cargo net of beer. Sanford 
was the driver of the truck and, as far as I could see,_the 
only man there. No prices of a~ sort were made that night. 
I told him, personally, to have that beer out by the next 

'day because as I would be to blame if it was caught. The 

following night he returned." (R. 64) 


* * * 
"'He ·came back the following night with two ns.vy enlisted 

personnel and only took 20 odd cases. I told him I wanted 

it cut because I would be to blame if it was fourd. He 

sairi he would have it out right away.'" (:a. 65) 


It was stipulated that the value of the beer in question was $2.15 per 
case and that it was the property of the United States (R• .31). 

The defense called Captain Howard G. Daniels, who testified he was 
Operation's Officer of accused's unit, and that accused's combat record 
disclosed that in this area he had n23 combat missionan and previous over
seas time - "one year in England and six months combat service in Africa" · 
(R. 44). ·He had known accused since 1941, and had served with him in the 
R.A.F. and has been with him for about a year in the 419th. Accused's 
reputation for honesty, integrity, truth and veracity was "excellent" (R. 45). 

Captain Alphonse Lucas, of accused's unit, also testified that'ac
cused's reputation for honesty, truth, veracity and integrity was 
"excellentn (R. 48). 

4. The evidence is clear that the beer in question, property of the 
United States, was stolen by Private Sanford. The question presented to 
the Board of Review for its considel·ation is the sufficiency of the evidence 
to warrant the court's findings that at the times and places alleged the 
accused received the beer knowing that it had been stolen. 

"Knowledge on the part of' the accused that the property 
in question has been stolen is an essential element of the · 
offense of receiving stolen property" (sec. 454(75), Dig• .Qps., 
JAG, 1912·40, p. 362). . · 

6. 
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The record ot trial contains no direct evidence that the accused had 

knowledge that the beer had been stolen. The prosecution relied on 

circumstantial evidence for the proot of accused's guilt. Such proof 


· must be such as to exclude not every hypothesis or possibility of 1 

innocence but &Il1 fair and rational eypothesis except that ot guilt;
not an absolute or mathematical but a moral certainty· (par. 78, M.C.14.,
1928). . . 	 . 

1 * * *Accused's evasions, denials, contradictions, 

and falsities ma;y·be considered as circumstantial 

evidence against him, as lllrcy' also, * * * suggestions

of deceptive explanations, * * *• Intentional false 

teatimon;r by accused on material particulars lllrcy' be 

weighed against him as evidence.of guilt, but is not 

sutficient ot itselt to sustain a conviction" (sec. 9<Y7, 

23 a..J.s., p. 147). · 
. . 	 ' 

The record reveal.1 that prior to the incidents in question the accused knew: 
Private Sanford. On 17 March, 1944, at about 10100 P.M., Private Sanford, 
who n1 net a member ot aoou1ed'1 organization, entered the barracks where 
accused was in bed, alld with two o.t'tio1r1 approached accused and requested
that ht be allowed to plaot in a building over which the accused had exolu• 
live control a tl'\lOk load ot beer. Private Sanford testified that he asked·· 
aoowied at that time •u he would like it or could store it for a tn ~·· 
1'h1 acoua1d, without making arq inquiry, requirizig no manifest or dtllvel"1 
ticket, and a11d.J2g no que1tio%l8 whatsoever as to its dispositio~'lfOt · 
onl.1 granted permission tor the beer to be stored, but lett his oed alld 
a11s11t1d in unloading am storing it in the 'dark room•. The accused 
1ub11quentq stated under oath to the Inapeotor General that when he saw 
the beer he told Private Sanford •to have that bnr out b;y the next day 
because as I would be to blame it it was caught". The following night 
&ziother truck load ot beer was brought to the ,"dark room• and again accused 
granted permission tor it to be stored and assisted in Uill.oading it. He 
was aware or the fact that Private,Santord subsequently brought two mvy
enlisted personiiel'tO the area aDa took 20 eases ot beer from where it 

· 	 had been stored. With all of these f'acts in his possession he ·made' 
J:lO rapori to &Il10_Qe but when the beer was discovered by Major Barker 
&lid he i. accusev was questioned concerning it he •had no explanation
•h1' it was there•. He likewise denied under oath &Il1 knowledge con
cerning this beer but subsequently admitted that it had been stored with 
his permiaaion and that he had assisted in unload~ng it. His expl.e.na.tion
when the first truck load was delivered that he thought 

7. 
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it was a ration for the club or the mess is not consistent with his 
statement to Private Sanford at that time "to have that beer out by the 
next day because as I would be to blame if it was caughttt. In the 
instant case it is not the function of the Board of Review to weigh the 
evidence, judge the credibility of the witnesses, or determine contro
verted questions of fact. Rather, we are to decide whether the record 
'contains sufficient evidence to support the fin:lings of gullty (p. 216, 
M.C.M., 1928).. But since the findings of guilty rest on an inference 
that the accused had knowledge that the beer in question had been 
stolen it is the duty of the Board of Review to determine whether there 
is in the evidence a reasonable basis for that inference (CM 238972, 
~). The Board holds that from the evidence contained in·the record 
of trial in the instant case the court could properly infer to the 
exclusion of every rational hypothesis that at the times and places 
alleged the accused knew that the beer in question had been stolen; 
that he received the same and assisted in unloading it and placing it 
in a building over which he had control;· and that he concealed it. 
Such conduct is a clear violation of Article of War 96, upon conviction 
of which dismissal is permissible. 

5. For the reasons stated above the Board of Review holds the 
record of trial legally sufficient to support the findings am sentence, 

Judge Advocate, 

.jfw;.4,~ud:::- , Judge Advocate. 
Lieutenant~iOllei;J:A.G.D. 

' 
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lst. !ndorsement 
Am11 ;;)eri.lce forc!is,· :1ranch i.iffico ot 'lhe Jud,~e ~.dyoeat.1 Cdneral, U~ 924, 
2J ~·ovember, 19/+4. lo: ;,;o.rri:>ar.Jor-in-\:hief, :.iouthMst Facitic f,r,~a, i'.10 ,00. 
, 1. !n the case o! f inn. ~l ;uter.ant '.:;illl&ru ~!ac:-:19 (0685494), 
Air ~orr·s, 419th ~'.ifht He;hter :,quadron, at.tent.ion i8 invlt~d to the 
fongoint; ~:oldili~ 'by the t.;oard of ·fi.;view I.hat th" recora of trial ii. 
let:a.lly $u!ficidnt t.o ou:-fOI"t ti~it sent.enc•, which holding la. hereby · 
a~provec. l:nder the :r-rovisions 'of -.rticls or ·'.ar ~o!, you now have 
authority to order th8 ex"cution of t.hd a1:1ntMee. 

2. \hen copies of t.he rublish•.'!r! oJ"d'3r in this ca.99 are fo!'ll'ardad 
to this o!fiett they ehould be accompani$d by the foregoine :-10;.ding and 
t.hi.t ir1dorser:.ent. for convenlence of ra.ference and to faci.lit.a.t.e -. 
at.t:10hint~ co,;:..ies of t.hs J.'ublished or-tier to t.ile recor·:.: in this oaee• 
~lsa8• ~lace the tila number of the r8cord in brackets at the end ot 
the t ublishad order, as follows c 

(Cx . J.-1644). 

.ERt! r,;,T H. DUE'l', 
2rigadier Gooeral, u.s. A-t'D.'f¥t 

-"esist.ant Juc!ge i~dvocate General. 

(Sentence ordered executed. GC!D 25; USAFFE, S Dec 1944) 

I ' 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melbourne, Victoria,. 

Australia. 

Board of Review 
CM A-1668 

UN IT ED STA.TES ) 
) 

v. 	 ) 
) 

Second Lieutenant JUNIOR M. . ) 
DANHOF (0-680818), Air Corps,) 
53oth Bombardment Squadron~ ) 
380th Bombardment Group (HJ. ) 

) 

30 November, 1944. 

Trial by G.C.M., convened at 
Headquarters, Fifth Air Force, 
A.P.o. 710, l4 September, 1944. 
Dismissal, total forfeitures, 
confinement at hard labor for 

·one 	year and six months. The 
United States Disciplinary 
Barracks, Fort Leavenworth, 
Kansas. 

HOLDING by the BOARD OF Rl!."'VIEW 

STAGG, ROBERTS, and MURPHY, 


Judge Advocates. 


1. The record of trial in the case of the officer named above has 

been examined by the Board of Review. 


2. The accused was tried upon the following charge and specificationi 

CHARGES Violation of the 93rd Article of War. 

Specification: In that Second Lieutenant Junior M. 

DRnhof, 530th Bombardment Squadron, 380th Bombard

ment Group, did, on or about 11 July, 1944, at Aro 

921, feloniously take, steal, and carry away three 

hundred pounds in Australian. currency, value in 

United States currency, $968.40, the property of 

First Lieutenant Jack Roberts. 


He pleaded not guilty to the charge and specification and was found guilty 
thereof except that •two hundred and eighty pounds" and "$903.84" were sub
stituted for "three hundred pounds" and 11$968.40", respectively. He was 
sentenced to dismissal, total forfeitures, and confinement at hard labor 
for four years. The reviewing authority approved the sentence but remitted 
two years arrl six months of the period of confinement.· The confirming 
authority confirmed the sentence as approved and designated the United 

http:11$968.40
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States Disc.iplinary Barracks, Fort Leavenworth, Kansas, as the place of 
confin~..ment. Pursuant to Article of War 5C>t, the record of trial was 
forwarded to the Board of Review,- Branch Office of The Judge Advocate 
General, Illelbourne, Victoria, Australia. 

~ 

3. The evidence for the prosecution reveals that Lieutenants Jack 
Roberts, Harold Stiles,.William P. Thompson, and Junior M. Danhof (accused) 
'were the officer members of a bomber crew of the 530th Bombardment Squadron, 
J80th Bombardment Group, stationed at A.P.o. 921. They were tent mates 
and each knew th.'lt it was the custom of Lieutenant Roberts to keep his 
money, contained in a green canvas money belt (R. 8, 20), in the bottom 
of Lieutenant Thompson's footlocker in their tent (R. 121 13, 21). The 
latter officer "lived out of the footlocker" (R. 25) and it usually re
mained unlocked except when he was away on a mission (R. 22). · 

On 7 July, 19441 Lieutenants Roberts, Thompson, and Stiles left the 
squadron area on a trip (R. 18). Preparatory thAreto, Lieutenant Roberts 
counted the money in his money belt,.took out five ten pound notes arrl left 
twenty-eight new ten pourri notes, Australian currency (R. 8, 16, 18, 69) 
in the footlocker which was then locked. They returned on the 10th and it 
was unlocked. On the af.tet'noon of the 14th, Lieutenant Roberts went to 
the footlocker to place in the money belt three of the ten pound notes he 
had previously taken out an:l had not spent (R. 17), but could find neither 
the belt nor its contents (R. 91 16, 24). Between the 10th and the 14th 
the trWlk had remained unlocked (R. JJ4'). 

During the month of June accused had been adPtitted to the 86th 

Station Hospital, located about seven miles from the quarters of the 

530th Bombardm~nt Squadron (R. 7), for an injury to his spine arrl was 

a patient there at the time of the incident in question. He had been 

advised that he was tb be evacuated about 6:00 A.M. on 15 July, and 

was to be sent to Brisbane and thence possibly to the United States 

(R. 26). On the afternoon of 11 JUiy accused visited his former tent 
mates in their tent and was seen about the squadron area that a~ernoon 
and evening (R. 9, 19). · On the evening of 14 July, after he had di:;i
covered the loss of his money (R. 101 15), Lieutenant Roberts, accompanied 
by Lieutenant Thompson, visited accused in the hospital ~nd talked with 
him about his leaving the next morning for Brisbane. Accused "mentioned" 
that he had only eighteen pounds and that it might become necessary for 
him to wire home for more money. Lieutenant Roberts offered to lend 
him some money but accused declined the offer (a. 10). 

Later that evening Lieutenant Colonel Hood, Executive Officer of 

the 380th Bombardment Group, accompanied by Captain Foster E. Gossard, 

the Commanding Officer of the hospital, informed ~ccused 

"* * * thai~ Lieutenant Roberts was missing a sum of money 
and, inasmuch as Lieutenant Danhof had been previously 
li~ng with Lieutenant Roberts, he wished him to submit 

2. 
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the search of his person and his effects in order, if 
possibl~, to clear him of a:rzy- suspicion regarding the 
loss of the money. Lieutenant Danhof said he would 
be glad to submit to such search and he would like to 
be cleared, if possible, from such charge.***" 

. ·· (R. 28, 29). 

"Under" sixty pounds were found upon his person and accused stated that 
that was all the money he had (R. 29). ·His bed and possessions were 
searched but no additional money was found. All three then went to the 
office of the Charge of Quarters and the baggage which was to go on the 
plane with accused the following morning was searched. At first no 
money was found, lxlt feeling "some unusual object" Under the lining of 
accused's Pilots• Navigation Kit (Ex. 3); the lining was cut, and a 
wallet containing thirty ten pound notes, Australian currency, was dis
covered (R. 30) •. Accused said "I don•t know how that got there" (R. 31) 
arrl was placed under arrest. The notes were introduced in evidence 
(Ex. 2). Three of ·them bore serial numbers consecutive to the three 
which Lieutenant Roberts had taken from his money belt an:! had not spent 
(R. 12). . 

A day or two later accused went to Captain Gossard and asked if he 
might talk to him privately. The Captain testified: 

"* * * I told Lieutenant Da.nhof that ai:zything he might tell 

me I might be called upon later to testify in court to what 

h~ said. And he said, in spit~ of that, he wanted to talk 

to me, * * * and he told me. that he had taken the money 

from Jack--Jack.being a familiar name we all called Lieu- · 

tenant Roberts--in order to teach him a lesson not to · 

leave his money lying around and he had intended to return 

it to him later, and that, if everyone had just' waited a 

few hours, the money would be back to its rightfUl owner 

and the whole affair would not have happened." (R. 32). 


Accused chose to be sworn as a witness. He testified that he had 
been associated with Lieutenant Roberts for some time prior to their 
departure from the United States. He was aware of the latter's habit of 
leaving his money in Lieutenant Thompson's footlocker a.ni "on two or 
three occasions * * * told him it was not right to leave his money around 
in the tent with the f'ootlooker unlocked but he should put it in the safe 
in the Orderly Room• (R. 40). He stated that on 11 July, in preparation 
for his departure· (R. 40), he went to the squadron area. He visited 
his former tent mates during the af'ternoon and returned to the tent about 
7&30 in the evening to get his hat. No one else was then present (R. 51). 
He testified: 



{.320) 

"* * * I saw the locker unlocked as it always was to my 

knowledge. I was going to the L:2nd General Hospltal in 

Brisbane with the possibility of going home. I decided 

that, since Jack and I were such eood friends, that I 

could possibly teach him a lesson to put hi? money in a 

safe place by taking that money and, until he knew it was 

gone and say anything about it, keep that money in my 

possession, then return it to him and hope that he would 

put it in the safe from then on.* * *" (R. 41). 


He took the money out of the money belt (R. 511 52), leaving the latter 
in the footlocker anQ returned to the hospital. He put the money in 
his navigation kit (Ex, 3), 

"* * * and sealed it up so that aeyone going into my 

case they would have no knowledge of anything in there, 

until such time as Ljeutenant Roberts came to me and I 

cQuld return it to him.***" (R. 42). 


He then wrote a letter to the Lieutenant (Def, Ex. A), and, as it was 
just after midnight, dated it 12 July (R. 43, /J~), saying 

"* * * 
"By the.time that you get this I will be well on 

my way South. You will also know that it was I who 
took your money. Well there was just one reason for 
that. I have caught two different fellows in the 
squadron trying to get it but I never said anything about 
it. 

"You know I have spoken to you a good rnacy times 
about putting it. in the safe and you didn't. Well maybe 
you will from no~ on. Here is your money. 

n * * *" 

He put the letter in his A-3 bag and, in the event Lieutenant Roberts 
had not discovered that his money was missing before he, accused, left, 
planned to leave both it and the money with Sergeant Richardson at the 
86th Station Hospital (R, 45). . 
. . . I . . . 

Accused :t'th-ther testified that when Lieutenant Roberts visited him 
on the evening of the il4th he .(accused) said nothing about having the 
money n Because the aim that I wanted to accomplish had evidently not 
taken hold and ~e ha~1 t found out that his monE!Y' was ·gone" (R. 46), and 
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it "never entered m:y mind" to ask the Lieutenant to lend him Rome 
money so that he would be forced to notice its absP.nce (R. 58). 
About an horu· after Lj •:mtenant Rohert:=i laft him, accused told Sergeant 
Richardson that he wanted to gj.ve him sometbing in the mornine before 
leaving and that it was very important (R. 46). He further testified 
that he did not rec.<1.J 1 telHng Colonel Hood that he could not under
stand how the money got in his pilots' kit (R. 55), because he had 
taken a "nembutal" tablet a.~d wns "pretty sleepy and groggy" (R. 48). 
He did not tell the Colonel about either the money or the letter 
because "* * * I was in hopes that the colonel wouldn't find the 
money and, the folJowing morning, I could return the money to Jack 
a.nd the letter and things would still be in the clear, but the colonel 
found the money and it was Ufleless then11 (R. 57). 

Sergeant Thomas M. Richardson, Comµrny Clerk, 86th Station 
Hospital, a defense vr.itnoss, testified that he saw the accused on 
.the night of 14 July before accused was searched (R. 63) and 11 he 
said that he wanted to see me * * * the next morning -- that he had 
something to give me" (R. 62, .65). Accused did not state what it 
was.that he desired to give h~m. He further testified that accused 

•was "one of m:y best friends" (R.• 66). 

Defense offered, and there was ~eceived in evidence, Form 66-1 
(Ex. B) pertaining to accused and a request by his Commanding Officer 
for waiver of requirements to permit his promotion (Ex. C). 

4. The evidence clearly establishes that accused took, carried 
away, and subsequently secreted, two hundred and eighty pounds (the 
court could properly take judicial notice that two hundred and eighty 
pounds Australian currency is of the value of $903.84), the property 
of Lieutenant Roberts, without the latter's knbwledge or consent. 
Accused contended that he was holding the money safely and at all 
ti.mes intended to return it; that no fraudulent intent accompanied 
his actions but that he was merely endeavoring to impress upon the 
Lieutenant the danger of keeping his money in an open footlocker. 
Whether accused did in fact intend to permanently deprive Lieutenant 
Roberts of his money was a question of fact to be resolved by the 
court-martial from the circumstances (par. 149,g, M.C.Ivi., 1928). 

"* * * Intent, we know, being a state or condition of 
the mind is rarely, if ever, susceptible of direct or 
positive' pre.of, and must usually be inferred from the 
facts testified to by witnesses ani the circumstances 
as developed by the evidence." {Pu.mphr~ V• ~' 47 So. 
156). . 

5. 
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Accused's taking the money wit.hin a few days of his departure; 
~ 

his 
careful hiding of it in the lining of his navigation kit; his silence 
with regard to the ·money when talking with Lieutenant Roberts on the 
eve of his (accused's) departure; his disclaimer of knowledge of its 
presence when found, coupled with the method by which he proposed its 
return, furnish substantial evidence from which the court could deter
mine that accused intended to permanently depriVP. Lieutenant Roberts 
of his money and predicate their fj_ndings of guilty. '£he approved 
sentence is permissible upon such findings. 

5. For the reasons stated above the Board of Review holds the 

record of trial legally sufficient to support the findings of the 

court and the sentence as approved. 


,--~~-' Ju~ge Advocate. 
,,· Colonel, J.A.G.D. ·~ 

( 
·, 
~ , Judge Advocate. 
LTeUtellancoionel,J.A.G.D. 

1 t Ind 
Army Service Forces, Branch fi e of The Judge Advoca eral, APO 924, 
l December, 1944. To: Cornman er-in-Chief, Southwest Pacific Area, APO 500~ 

1. In the case of Second Lieutenant Junior M. Danhof, 0-680818, 
Air Corps, 530th Bombardment Squadron, 380 th Bombardment Group, APO 921, 
~ttention is invited to the foregoing holding by the Board of Review that 
the record of trial is legally sufficient to suFport the sentence~ which 
holding is hereby approved. Under the provisions of Article of War 50!, 
you now have authority.to order the execution of the sentence. 

. 2. i'1'hen. copies of the published order in this case are '.forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate . 
attaching copies of the published order to the record in this case, 
please ~lace the file number of the record in brackets at the end of 
the published order, as follows: 

(CM A-1668). . 8 \;:l11<~ 
~1'-iuRT, 
Brigadier General, U.S. Army, 

Assistant Judge Advocate General. 

(Sentence ordered execqted. GCMO 27, USAFFE, 10 Dec 1944) 

6. 
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ARMY SERVICE FDRCFS 

In the Branch Office of ·The Judge Advocate General 
Melbourne, Victoria, 

Australia. 

Board of Review 27 November, 1944.
CM A-1672 

UNITED STATES 	 ) 
) Trial by·G.C.M., convened 

v. 	 ) at Headquarters, Base "F",
) USASOS, A.P.O. 322, 6 August, 

Private SAMUEL Ill\WTHORNE ) 1944. To be hanged by the 

(16086o08), Company c, ) neck until dead. 

187lst Engineer Aviation ) 

Battalion. ) 


HOLDING by the BOARD OF REVIEW 

STAGG, ROBERTS, and MURPHY; 


Judge Advocates. 


1. The record of trial in the case of the soldier named above has been 
exam.i.ned by the Board of Review. 

2. The accused was tried upon the following cha!'ges and specifications: 

CHARGE I: Violation of the 93rd Article of War. 

Specification: (Finding of not guilty) 

CHARGE II: Violatior of the 93rd Article of War. 

Specification: In +.hat Private Samuel (NMI) Hawthorne, 

Company c, 187lst Engineer Aviatinn Battalion, Base . 

"F", APO 322, did, at Base "F", APO 322, on or about 

5 March, 1944, with intent to do him bodily harm, 

commit an assault upon First Sergeant Robert P. Holman, 

Cnmpany c, J.$71st Engineer Aviation Battalion, Base

"F", APO 322, by shooting him in the leg with a 

dangerous weapon, to wit, a, rifle, M-1 •. 
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CHARGE III: Violation of the 92nd Article of War. 

Specification: In that Private Samuel (NMI) Hawthorne, 

Company c, 187lst Engineer Aviation Battalion, Base 


11F11"F", APO 322, did, at Base , Aro 322, on or about 
5 March, 1944, with malice aforethought, willfully, 
deliberately, feloniously, unlawfully, and with pre
meditation kill one First Lieutenant Herman C. Zwang, 
Company C, 187lst Engineer Aviation Battalion, Base 
"F", APO 322, a human being by shooting him with a 
rifle, M-1. 

CaARGE IV: Violation of the 92nd Article of War.
• 

Specification: In that Private Samuel (NMI) 'Hawthorne, 

Company C, 187lst Engineer Aviation Battalion, Ba.se 


· "F", APO 322, did, at Base "F", APO 322, on or about 
5 March, 1944, with malice aforethought, willfully, 
deliberately, feloniously, unlawfully, and with pre
meditation kill one First Lieutenant Peter (NMI) 
Astranis, Company C, 1871st Engineer Aviation 
Battalion, Base "F", APO 322, a human being by 
shooting him with a rifle, M-1. 

He pleaded not guilty to all charges and specifications, was found not 

guilty of Charge I and its specification, guilty of Charges II, III .and 

IV and the specifications thereof, and was sentenced·to be hanged by the 

neok until dead. . The reviewing authority approved, and the confirming 

authority confirmed, the sentence. Pursuant to Article of War 5ot, the 

record of trial was forwarded to the Board of Review, Branch Office of 

The Judge Advocate General, Melbourne, Victoria, Australia. 


3. The competent evidence for the prosecution shows that on 5 March, 
1944, the accused, Frivate Samuel Hawthorne, a member of Company c, l87lst 
Engineer Aviation Battalion, A.P.O. 322, was a.driver of a heavy truck and 
was working on the night shift, his hours of duty being from 6:00 P.M. to 
6100 A.M. Two days prior to the incident in question the accused bad been 
late in reporting for duty and was reprimanded. He was late again, was 
reprimanded, and warned that if he was again late he would be "grounded" am 
given extra duty. On 4 March, 1944, the Battalion Motor Officer notified' 
the First Sergeant of accused's company that accused had been late and 
recommended extra duty for him. Lieutenant Herman c. Zwang, the Company 
Collll!E.nder, was handed the note from the Battalion Motor Officer and in
structed the First Sergeant to "write up the 104th f:A.w.;J form" and to 
notify the aocused that he would have two hours extra duty for a week 
starting the following day. The First Sergeant saw the accused in the 
mess hall at 11:00 that night and notified him of the extra duty assignment. 
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U~n b~ing asked by the accused the reason for the.extra duty the· 
First ;:;ergeant replied "For beine late". The accused followed the 
First Sergeant to the. orderly room and to.J.d him that "he wasn't going 

.·to do extra duty". Warning him faccuse.:;V that nyou•re only going to 
talk yourself into trouble" he ordered him to his tent, telling him to 
"start in in t.lie morning". The following morning Lieutenant Zwang 
inquired if accused had started on his extra duty, the First Sereeant 

. :replying "No, but I will get him started on it". About 11:30 the 
accused passed the orderly room arrl was asked by' the First Sergeant 
if he was ready to start his extra duty. Accused replied "I told 
you last night that I 1m not going to do extra duty, and I haven't 
chRnged my mind". The First Sergeant replied "All right, wait out
side. the orderly room until Lt. Zwang comes back and tell him what 
you told me" (R. 8). The accused did not wait outside the orderly 
room as ordered but crossed the road and went into the supply tent. 
Shortly thereafter Lieutenant Zwang. entered the orderly. room and 
again inquired if accused had entered upon his extra duty. Upon 
being advised by the First Sergeant of accused's refusal to do extra 
duty he instructed the First Sergeant to "Send a man to the supply 
tent and get him". About that time the accused was seen coming 
from the supply tent and going toward the latrine. The First Sergeant 
called to him telling him that Lieutenant Zwang "wanted to see him". 
Accused continued on and Lieutenant Zwang then called to him but ac
cused "ignored the order arrl kept on going toward the latrine". · 
Accused returned to the supply tent and another man was sent by the 
First Sergeant to· "get Hawthorne". · Sergeant Hdman testified that 
accused reported to the orderly room, saluted, and was asked by' 
Lieutenant Zwang: 

•* * * ''llhat is this about you not wanting to do extra 
duty•. He said, 'That's right, I told the first · 
sergeant I'm not going to do it, and I'm telling you 
now that I'm not going to do it'. Lt. Zwang said, 
'Hawthorne, if you don't accept extra duty I will have 
to court-Martial you. 1 He said, 'You are the com
manding officer, it is up to you to do what you want•. 
Lt. Zwang called to the next tent to Sgt. Starkes arrl 
said, 'Escort Hawthorne to his tent and pick up his 
toilet articles and mess kit'.***" (R. 8). 

At that time the accused had his Ml rifie in his hand. Sergeant Newton 
G. Starkes, o:f accused's unit, accompanied him to his facc':sed'i/ tent 
and was there told by accused that he had forgotten somethlng in the 
orderly room and wanted to go back and ~et it. When he came out of 
his tent he exchanged a greeting {R. 26) with T/4 William A• Wiggins
(R. 19), and started toward the orderly room which, at that time, had 
the flaps rolled up arrl was occupied by Lieutenants-Zwang, Astranis and 
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Graves, First Sergeant Holman, and the Mail Orderly Palmer (R. 30). 
When within about 20 or 30 feet· of the orderly room accused "jwnped 
in the middle of the street" (R. 11) pointing his rifle at Sergeant 
Starkes telling him to "keep out of it, he didn't want to hurt him", 
(R. 20) and commenced firing in the direction of the orderly room. 
After firing one clip he reloaded and fired several more shots in 
the same direction. He then placed the butt of the rifle on the 
ground, fired a shot into his left chest and "fell backward" (R. 27). 
When the shooting was over Lieutenants Zwang and Astranis and Sergeant 
Holman were found to have been hit (R. 8). Lieutenant Zwang was dead, 
having been hit several times in the body (I'ros. Ex. 11.~n) ,· death result
ing almost immediately (R. 27,·30). Lieutenant Astranis was taken to 
the dispensary by Second Lieutenant Gordon R. Graves and the Mess 
Sergeant. He died at 4:45 on the 6th of March,. 191..L~, from "multiple 
bullet wounds" (R. 6, ?O). 

Major Charles A. &3hnengel, M.c., of the 126th Station Hospital, 
APO 322, was called as a witness for.the prosecution. He testified 
he was a member of a Board appointed under AR 600-500 to examine the 
accused as to his sanity. The Board held its first.examination on 
21 March, 191..4, and determined that on 5 March, 191..4, the accused was 
sane and was "able to distinguish between rieht anc\, wrong", and "was 
able to adhere to right or wrong". Major Behnengel examined accused 
again on 25 July, 1944, and found "no evidence of insanity at that 
time" (R. 32). . · 

The defense called no witnesses. The accused, after having had 
explained to ~im his legal rights by the Law Member, elected to remain 

·silent. 

5. The accused is charged with murder in that he "* * * did* * * 
wi'th malice aforethought, willfully, deliberately, feloniously, unlaw
fully, and with premeditation" kill Lieutenants ZVJang and Astranis by 
.shooting them with a rifle. · 

Murde~ is defined as tt* * * the unlawful killing of a human being 
with malice aforethought". The word 8 unlawful" as used in this 
definition means 11 * * * without legal justification or excuse". The 
opinion of the Board of Review in CM 224951, Thompson, is pertinent: 

tt* * * It is universally recognized that the most dis
tinguishing characteristic of murder is the element of 
1malice aforethought'. The authorities, in explaining 
this term have stated that the term is a technical one 
and that it cannot be accepted in the ordinary sense in 
which the term may be used by the layman. In the famoua 
Webster case, Chief Justice Shaw explains the meaning of 
malice aforethought as follows: 
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1 * * *Malice, in this definition, is used in 

a technical sense, including not only anger, hatred, 
and revenge, but every other unlawful and unjusti
fiable motive. It is not confined to ill-will towards 
one or more individual persons, i:Jut is intended to 
denote an action flowing from any wicked and corrupt 
motive, a thing done .l!J!!12 animo, where the fact has 
been attended with such circumstances as carry in thP,m 
the plain in:lications of a heart regardless of social 
duty, and fatally bent on mischief. And therefore 
malice is implied from any deliberate or cruel act 
against another, however sudden. 

* * * 1* **It is.not the less malice aforethought, 
within the'meaning of the la.w, because the act is done 
suddenly after the intention to commit the homicide is 
formed; it is sufficient that the malicious intention 
precedes and accompanies the act of homicide. It is 
manifest, therefore, that the words 'malice aforethought,' 
in the description of murder, do not imply deliberation, 
or the lapse of considerable time between the malicious 
intent to take life and the actual execution of that in
tent, but rather denote purpose and design in contra
distinction to accident and mischance' (Commonwealth v. 
Webster, 5 Cush. 296; 52 Am. Dec. 711)

Similarly1 the Manual. for Courts-Martial defines malice·· 
aforethought as follows: 

'Malice aforethought. - Malice does not 
nece.ssarily mean hatred or personal ill-will toward 
the person killed, nor an actual intent to take his 
life, or even to take anyone's life. The use of 
the word 'aforethought' does not mean that the 
malice must exist for aey particular time before 
commission of the act, or that the intention to 
kill must have previously existed. It is sufficient 
that it exist at the time the act is committed. 

'Malice aforethought may exist when the act is 
unpremeditated. It may mean any one or more of the 
following states of mind preceding or coexistine w1.th 
the act or omission by which death is caused: An 
intention to cause the death of, or grievous bodily. 
harm to, any person, whether such person is the person 
actually killed or not (except when death is inflicted 
in the heat of a sudden passion, caused by adequate 
provocation); knowledge that the act which causes 

5. 
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denth will D!':-b:>.bly cguse the death of, or 
grievous bodily h.ci.rm to, any person, whether 
such pP.rson is tb person actually killed or not, 
although such knowledge i.; accompanied by in
difference whether death or grieVt)us bod:Uy 
harm is caused or not or by a wish that. it ma;r 
not be caused; intent to commit any felony. * * * 1 

(M.O.M., 1928, par. 148 g). 

The words 'deliberately' and 1with prameditation1 have 
been held to mean'*** an intent to kilJ, simply, executed in 
furtherance of a formed design to gratify a feeling for revenge, 
or for the acccmplishrnent of some unlawful act 1 (l'lharton' s 
Criminal Law, vol. 1, sec. 420). These terms have also been 
defined as follows: 

'* * *The thought of taking life must have been 
consciously conceived in the mind, the conception must 
have been meditated upc,n, and a deliberate determina
tion formed to do the act; * * * malice is deliberate 
and premeditated when it has been dwelt upon at all in 
the mind, and when motive or consideration moving to the 
act has been to any extent mentally weighed; premedita
tion may be as quick as thought in the mind of man. · 

'* * * A majority hold that no particular time is 
necessary, the existence rather than length of duration 
of purpose or intent to kill being important. * * *' 
(Miller on Criminal Law, pp. 274-275)." 

The evidence is 'llllCOntradicted that at the time and place alleged the 
accused fired a number of shots at the orderly room, causing the immediate 
death of First Lieutenant Herman O. Zwang and wounding First Lieutenant 
Peter Astranis from which wounds Lieutenant Astranis died the following 
day. At the same time First Sergeant Robert P. Holman was wounded in 
the leg. It.is equally clearly established that the homicides were un-, 
lawful as the record contains no evidence that they were committed with 
aey justification or excuse. Thora was no proof of any mental derangement 
of accused. There is ample evidence to support the findings that the acts 
were done with malice aforethought. The accused, having been ordered to 
perform extra duty by his commanding officer, refused, and was ordered to 
get his mess kit and cot an::l go to the guardhouse. }laving secured his 
equipnent he exchanged a friendly greeting with a,corurade and approached 
the orderly tent occupied b::r several officers and enlisted men. He told 
his guard to keep out of it , that he did not want to hurt him, and with 
cool deliberation fired several shots at them and then reloade~ his rifle 
and fired several more. He then shot himself. From such acts the court 

6. 
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was warranted in finding that the accused killed the deceased and 
shot Sergeant Holman at the time and place and in the manner alleged. 

All of the members of the court concurred in the finding of 

guilty and in the sentence. 


A sentence of death or life imprisonment is mandatory upon 
. conviction of murder, in violation of- the 92nd Article of War. 

· 5. The Board of Review holds the record of trial legally 

sufficient to support the findings of the court and the sentence. 


1st 
Army Service Forces, Branch Office of The Judge Advoc neral, APO 924, 

,.29 November, 1944. To: Commander-in-Chief, Southwest Pacific Area, APO 500. 

1. In the case of Private Samuel Hawthorne, 16086008, Company C, 
1B7lst Engineer Aviation Battalion, attention is invited to the foregoing 
holding by the Boa.rd of Review that the record of trial is legally sufficient 
to support the sentence, which holding is hereby approved. Under the 
provisions of Article of Ivar 50!, you now have authority to orderthe 
execution of the sentence. 

2. When copies of the published order in this case are forwarded 

to this office they should be accompanied by the foregoing holding and 

this indorsement. For convenience of reference and to facilitate 

attaching copies of the published order to the record in this case, 

please place the file number of the record in brackets at the end of 

the published order, as follows: 


A-1672). 

ERNEST H. BURT, 
Brigadier General, U.S. Am.y,· 

Assistant Judge Advocate General. 

(Sentence ordered executed. GCW 26, USAFFE, 9 nee 1944) 

7. 
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A.RMI SERVICE :roRC~ 

In the Branch Ottice of The Judge Advocate General 

"'· u.s.A.s.o.s., A.P.o. 565, 

· Melbourne, Victoria,' 
Australia. 

Board of Review 
CK A•l6S5 . 7 December, 1944. 

UNITED STATES ) Trial by G.C.M., convened 
at Headquarters, Base •G", 

I 

13 November, 1944. Con


JOHN C. HFATON, Civilian finement at hard labor for
Merchant Seaman, former six years, fine of $3000.00.
member of crew of u.s.A.T. Federal Correctional Insti 
•Stephen Furdeck". tution, Englewood, Colorado. 

HOLDlNG by the BOARD OF REVIEW 

SUGG, ROBERXS, and MURPHI, 


Judge Advocates. 


1. The record of trial in the case of the accused named above has been 
eD.lllined by the Board of Review. 

2. He wa.s tried upon the following charges and specifications: 

CHARGEa Violation of the 93d Article of War. 

Specifications In that, John c. Heaton, a person aerrtng 

with the~ of the United States in the field as AB, 

QM., aboard the u.s.A.T. •Stephen Furdeok, said Tessel 

carrying cargo and troops in connection with the mill· 

tary operations of the United States in the war, did, 

while at sea aboard the said U.S.A.T. •Stephen Furdeck" 

on or about the 25th dq ot August, 1944, felonious~ 

take, steal and carry away, about '- 465 Australian 

currency or the ftlue of about Fifteen Hund.red Dollars 

($1500.00), the property or Captain Elmer B. Nichols, 

376th Serrlce Squadron. 
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ADDITIONAL CHARGE: Violation, of the 69th Article of War. 

Specification: In that John C. Heaton, a garrison prisoner, 
awaiting trial, formerly a person serving with the ArrtI¥ 
ot the United States in the field aboard ~the u.s.A.T. 
nstephen Furdeckn, said vessel carrying cargo and troops 
in connection with the military operations of the United 
States in the war, liaving bean duly placed in confine
ment in Base uan Stockade, ~ 565, on or about 17 · 
September, 1944, did, at APO 565, on or about 16 October, 
1944, escape from said coni'inement before he was set at 

•" . liberty by proper authority. 

He pleaded not guilty to Charge I and its specification and guilty to the 
Additional Charge and its specification. He was found guilty as charged 
and sentenced to be con:f."ined at hard labor for a period of ten years and 
•to pay the United States a fine of Three Thousand Dollars ($3000.00), in 
default thereof to serTe confinement at hard labor, at the rate of Three 
Dollars ($3.00) per day until said fine has been tully discharged". The 
reviewing authority approved the sentence but reduced the period of con
finement to six years and designated the Federal CoITectional Institution, 
Englewood, Colorado, as the place of confinement. Erroneously, General 
Court-Martial Orders No. 235, dated 27 November, 19.44, were published by 
Headquarters Intermediate Section, United States Army Services of Supply, 
A.P.O. 503, promulgating the results of the trial. The Board ot Review 
disregards the premature publication of the general court-martial orders 
and will treat the case as having been forwarded under Article of Viar 50t 
to the Branch Office of The Judge Advocate General, Melbourne, Victoria, 
Australia. 

,, 

3. The evidence for the prosecution shows that on .25 August, 1944, 
the accused was a member of the crew of the United States A.rnry Transport 
"Stephen Furdeok", which ship was, at that time, transporting the 376th 
Service Squadron from A.P.o. 713 to A.P.o. 565. On 9 August, 19.44, 
Captain Elmer B. Nichols of the 376th Service Squadron, ud placed in 
the squadron safe the sum of lt 465/.2/0, Australian currency, and a small 
amount of United States currency which several members of his unit had 
placed with him. for safe keeping, together with the "Officers' Kittyn and 
"Squadron Fund". After securely lvcld..ng the safe it was placed in a truck 
and loaded aboard the "Stephen Furdeck". Upon arrival at A.P.o. 565 on · 
5 September, 1944, Captain Nichols observed that holes had been drilled 
around the lock and the safe rit'led of the money. The squadron papers 
and records were intact (R. 9-10; Pros. Ex. "C"). 

Corporal Bob Rowan, of the 376th Service Squadron, testified that 
he became "acquainted" with the accused "When we first came on the boat". 
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Shortly thereafter (about 25 August) he accompanied the accused "down in 
the hold" and they pulled the safe from the rear of the truck. Accused 
left, but shortly thereafter returned with "bits, files and a hacksaw". 
He {accused) then drilled three holes around the lock, opened the saf'e 
and took all the papers out and laid them on the floor. He took from 
the envel~pes all the money, placed the papers back in the safe, wiped 

.oft all fingerprints an:i returned the safe to the truck. The money 
WfiS then divided between Corporal Rowan, a man named "Simpson•, and the 
accused, the latter keeping "a few odd Founds" and "one envelope in his 
l:a.ck pocket that he thought nobody seen". The prosecution introduced 
in evidence the safe in question which this witness identified as the one 
owned by the 376th Service Squadron and_ rifled by the accused (R. 8-9). 

Captain George C. Johnson, Coi:unanding Officer of the 784th Military 

Police Battalion, A.P.O. 565, testified that he had the accused confined 

in the Base "G" Stockade; that on 16 October, 1944, accused, with four 

other prisoners, escaped and was subsequently apprehended "on a ship" 

and returned to confinement (R. ll). · 


The accused, after having his rights explained to him by the Law 
Member, elected to remain silent and called no witness in his behalf'. 

4o The evidence upon which the court based its findings of guilty 
is so clear and convincing that it is not deemed essential to recapitulate 
it. At the time of the offense alleged in Charge I and its specification, 
accused was "serving with the armies of the United States in the field" 
and as such was subject to military law (A. w. 2). The jurisdiction of 
tlie court-martial having attached, he was un:ier such jurisdiction at the 
time of the offense alleged in the Additional Charge (sec. 359 (12), Supp. 
I,· Dig. Ops., JAG, 1912-40; cf. CJ4 211095, Lichtblau). Every element 
of the offense of larcel:I)" was proven (par. l49g, M.c.M., 1928). It is 
noted that while the specification alleged that the money in question was 
the property of Captain Nichols, the· proof showed it belonged to members 
of his unit for whom he was holding it for sate keeping. Under these 
circumstances it was proper to allege ownership in Captain Nichols, and . 
the evidence of his possession and custody of the money was sufficient to 
sustain the allegation. There was no variance between the allegation and 
proof, and accused's ri~hts were not injuriously affected (sec. 451 (41),
Dig. Ops., JAG, 1912-40). Accused pleaded guilty to escape from con
finement, the additional charge. 

The sentence, as approved, including the fine imposed upon the ac
cused, a civilian, is legal (I Bull. JAG, 362). . 

5. For the reasons stated above the Board of Review holds the record 
of trial legally sufficient to support the findings and tra sentence, as · 
approved. ( )

_Absent_ , Judge Advocate. 

~~ , Judge Advocate. 
Li~olonel, J.A.G.D. 

~Judge Advocate. 
eu enan o .G.D. 
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. ARMY SERVICE FORCES 

In ·the Branch Office ot The Judge Advocate General 
' 	 Melbourne, Victoria, 

Australia. 

Board ot Review 8 December, 1944.CJ1 A-1686 

UNITED STATES· ) Trial by' G.C.ll., convened 
) at Headquarters, Be.se A, 

v. 	 ) AFO 928, 11 November, 1944. 
) Dishonorable discharge, 

Private SHERMAN G. llOLLOO ) total forfeitures, confine
(18096805), 4lst Cavalrf ) ment at hard labor tor ten 
Reconnaissance Troop, ) years. The United States 
Mechanized, 4lat Infantry ) Disciplinary Barracks, Fort 
Division. ) Leavenworth, Kansas. 

HOLDING by' the BOARD OF REVIEW 

STAGG, ROBERTS, and MtmPHI, 


Judge Advocates. 


1. The record ot trial in the case of the soldier named above has been 
examined by' the Board ot Review. 

2. The accused was tried upon the following charge and specification& 

CHARGE& Violation of the 96th Article of War. 

Specifications In that Private Sherman G. Mullins,. 

Detachment. of 'Patients, 80th General Hospital, 

then 4lst Cavalry Reconnaissance Troop, J4ec.ha.nized, 

4l.st Infantry Division, did at APO 41, on or about 

0800 hours, 9 Mq, 1944, with intent to avoid 

hazardous duty, willful.ly maim himself in the toot 

by' shooting himself.with an Ill rifie, thereby' un
f'itting himself tor the full perfonnance of military 

service. 


http:willful.ly
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He pleaded not guilty to the charge and its specification, was found guilty 
as charged, and sentenced to dishonorable discharge, total forfeitures, and 
conf'inement for ten years. The reviewing authority approved the sentence 
and designated the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas~ as the place or confinement. Pursuant to Article of War 5Qi-, the 
record of trial was forwarded to the Board of Review, Branch Office of The 
Ju:lge Advocate General, Melbourne, Victoria, Australia. 

J. The competent evidence tor the prosecution shows that on 8 May, 
1944, the accused was ordered to report at 0715 hours on 9 May", 1944, fully 
equipped ani prepared for movement by water to Hollandia, New Guinea. He 
was told to leave his barracks bag behind but to t:>.ke "his i'ul.1 field equip
ment" (Pros. Ex. B). On 9 May, 191+4, when the personnel were assembled 
in the ttArea Headquarters" the accused was not present. 

That morning Private Willie F. Rice and the accused were sitting in 
their tent. Rice heard a shot, "looked up" and saw that' accused's root 
was bleeding. He checked the rifle which was lying on accused 1s bunk and 
round no more cartridges therein (Pros. Ex. C).. Upon hearing the explosion, 
Starr Sergeant James c. Shaffer went to accused's tent and found him sitting 
on his cot; •his right root was hanging over the edge and was bleeding 
through the sock, he didn't have his right shoe on, but he did have his 
left shoe on". Sergeant Shatter called a •medical man, T/4 Eckstrom to 
take care of him" (Pros. Ex. D). 

Private Frederick R. Ensey testified: 

•Mullins first told me back in Australia when we got 

out of jail that he was going to shoot himself rather than 

go up North. He asked me it he shot himself it I would.n't 

sa:y aeytqing about it. The Sergeant came around and told 

him he was going up. He got his stuf'.f all packed up. 

The next morning he told me he was not going up. I saw 

what he was going to do so I got the hell out or the wa:y. 

I started to f'all out tor; a formation. I came back in and 

he had already shot himself. He had the gun laying on the 

bed beside him." (Pros. Ex. F). 


Captain Frederick W. Kleige, M.C., o.f the 80th General Hospital, Al'O 
' 928, testified that he bad examined the accused and that be would have a 

•perman,2nt dj.sability * * *He will lose. all motion of his right ankle joint 
***Land_/ is unfit for combat duty• as a result or the wound (R. 5). 

The accused elected to be sworn and testified that he was a "casual 

soldier" and that upon arriving in Australia on lJ February-, 191+4, he was 

assigned to the 4lst Cavalry. After having been in Australia about a 
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month. the organization was moved by' water to Finschaf'en, New Guinea. 
Having previously sustained an injury to his back in a car wreck, he was 
in the hospital at Finschaten when his unit moved "up North". About 
three days before.the incident accused went hunting with Private Ensey, 
taking with them accused's pistol and Ml rifle. While hunting it rained 
and upon returning to his tent accused cleaned his pistol but did not 
clean the rifle. He admitted that he was notified on 8 May, 1944, to 
pack his equipment and report at 6z00 o1clock at Division Headquarters in 
front 0£ the Aro office for transportation to a combat area (R. 13). The 
next morning he asked Private Ensey if the Ml rifle had been cleaned and 
upon being advised that it had not, he sat on his bed, pulled of£ his shoes 
and tried to unlock the Ml, but could not "because it was so rusty". He 
9hit the bolt of it lightly and it still didn't come off. I then hit it 
hard, the gun discharging and striking me in the right foot. The gun 
itself fell to the ground" (R. 10-11). He then placed his wounded foot 
on the bed and put on his left shoe. ~e admitted that he did not use 
his "cleaning material• as it was "packed in my bag" (R. 15). He 
specifically denied having ever told Private Ensey that he was going to 
shoot himsel.t rather than "go up North•. He considered Ensey his "best 
friend" (R. 9, 12). 

4. The accused is charged with having willfully maimed himself 
rlth intent to avoid hazardous duty thereby unfitting himself for the full 
performance 0£ military service. The record contains evidence that ac
cused knew the contemplated move was to a combat area and that he had 
previously stated that he would shoot himself "rather than go up North". 
Likewise, there is evidence that his wound incapacitated him for further 
•ilitar,y service. The move to a combat area certainly involved hazardous 
duty, and his statement, made long before the incident, clearly shows an 
intent which he subsequently carried into effect. From such evidence the 
court could properly predicate its findings that accused was guilty as 
charged. 

The sentence imposed is authorized for the oftense of which he was 
found guilty (II Bull. JAG, 467). . 

5. For the reasons stated above the Board. of Review holds the 
record of trial legally sufficient to support the findings and sentence. 

_ _.iC~A~b111.;se:::.:n~t:.)______, Judge Advocate. 
# 

~ , Judge Advocate. 
L~Olonel, J.A.G.D. 

3. 






ARMY SER.VICE FORCES · 
In the Branch Office of The Judge Advocate General 

Melbourne, Victoria, 
Australia. 

Board of Review 
CM A-1719 

UNITED STATKS ~ 
v. ) 

) 
Privates WILLIAM A. HUl'SELL )
(37607780), THEODORE A. IRVIN ) 
(39197592), and NORl4AN E. l4ILE3 )
{17078361), all of Headquarters ) 
and Headquarters Squadron, ) 
Fifth Air Force. ) 

8 January, 1945. 

Trial by G.C.M., convened 
at Headquarters, Fi.i'th Air 
Force, APO 710, 20 October, 
1944. As to each accused: 
Dishonorable discharge, total 
forfeitures, confinement at 
hard labor for ten years. 
The Federal Refo+matocy, El 
Reoo, Oklahoma. • 

HOLDING by the BOlRD OF .REVIEW 

STAGG, ROBERTS, and JruRmI, 


Judge Advocates. 


1. The record of trial in the case of the soldiers llal!led above has 
been examined by, the Boa.rd o! Review. 

2. Fa.ch accused was tried upon the following charge and speci.£1cation: 
. . 

CHARGE: Violation o! the 9Jrd Article of War. 

Specification: In that PriYate Norman E. llil.es, Private William 
A. Hutsell, ani Private Theodore A. Irvin, all of Headquarters· 
& Headquarters Squadron, Fifth Air Force, acting jointly, am 
in pursuance of a common intent, did, at .Aro 920, Unit l, on 
or about 20 August 1944, by force an:l violence and by puttiDg 
him in fear, feloniously take, steal and carr;r awq from the 
person of Technician Fourth Grade Jackson S. Cannon, 92nd 
Evacuation Hospital, fiTe United Sta.tea Postal Money Orders, 
each drawn in the amount of $100.00 United States: currency', 
value about $500.00 in United States currency, about $141.00 
in United States currency, aDi about 350 guilders Netherlands 
East Indies currency, value about $185.50 in United states 
cUITency, total value about $826.50 in United States ctUTency, 
the property of the said Technician Fourth Grade Jackson s. 
Cannon. · 



Accused Irvin and Miles pleaded guilty, and accused Hutsell pleaded not 
guilty, to the charge and speci.1."ication and each was found guilty as charged 
and sentenced to dishonorable discharge, total forfeitures, and confinement 
at hard labor for ten yes.rs. The reviewing authority approved the sentences 
and designated the Federal Reformatory, El Reno, Oklahoma, as the place of 
confinement. As to accused Hutsell, pursuant to Article of War 5Qt, the 
record of trial was forwarded to the Bos.rd of Review, Branch Office of The · 
Judge Advocate General, Melbourne, Victoria, Australia, 

. 3. · The evidence for the prosecution shows that at about 2100 hours on 
20 August, 1944, accused Irvin, Miles and Hutsell, all of Headquarters and 
Headquarters Sq~1dron, Fifth Air Force, went to the area of the 92nd Evacu
ation Hospital at AFO 920 (R. 6). Hutsell entered a tent .in which Techni-· 

. cian Fourth Grade Jacksons. Cannon was engaged in a dice game and told hill. 
that someone wanted to see hilll outside the teni about some postal money · 
orders (R. 6, 16, 18). Cannon accompanied Hutsell to a command car in 
which Irvin and Miles were sitting (R. 7) • Irvin suggested that Cannon 
go with hill to •his outfit• to get some JIOney orders "straighte11ed out• 
which Cannon had previously won from Irvin in a dice game and which had 
not been endorsed. Cannon and Hutsell entered the car and Irvia drove 
it to-the top of a hill back of the hospital where some airplane auxiliary 
gasoline tanks were located (R. 7, 8). They got out of the car and a 
discussion ensued with reference to the tanks when someone said "Stick 1em 
up" and Cannon raised his hands. Mil.es and Hutsell held guns pointed at 
Cannon. Irvin took Cannon's 11'l:Lllet from his hip pocket and took the monGT 

~ 	 from it. One of the accused asked Cannon if he had an;r more money to 
which he replied •go ahead and search." Miles then handed Irvin his gun 
and searched Cannon, takil:lg all the money he had left. Someone then 
mentioned Cannon's watch but it was not taken and upon his request his 
wallet was returned to him. One of the accused then told Carmon that 
i1" he •squawked somebc;>dy would probably getn him (R. 8, 9). Cannon 
testified that they took fl'an hill the unendorsed three one hlmdred dollar 
United States postal money- orders made out in Irvin's name; two one 
hundred dollar United States postal money orders ~ble to himself which 
bore serial numbers 9011 and 9012; approximately three hundred dollars 
in United States currency and between three hundred fifty and four hundred 
guilders in Netherlands East Indies currency (R. 9, 10, 11). After the 
hold-up Cannon walked back to the hospital area (R. 20, 21). 

, On the 26th day of August, Carmon saw Irvin, who was in the hospital 

with a head injury and asked him to return some of the money, saying he 

•wouldn't mind losing the three one hundred-dollar money orders * * * but 
I hated to lose rrr:r own cash"• Irvin answered that he would "fix me up11 • 

Cannon suggested to Irvin that he (Irvin) give him a note directing Hutsell 
and Miles to return the money. They then went to a hospital ward where 
Irrln gave Cannon the following note: tfJiuts}lell & Miles. Give Sgt. 
Cannon his money order!s back & don•t stall him off. ·I'll fix it up with 
you.!.s when you get· back. Give·hilll 370 guilders back with it, the money is 
under 'f11¥ foot locker in the right band corner. f signed_? Ted Irvin" (R. 11

2. 
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13, Pros. Ex. 1). (The law Member instructed the court that the note would 
•not be considered against aey accused except Private Irvin" (R. 13)). 

Cannon, accompanied by his COllpan;r Comand.er, First Lieutenant Richard 
B. Kleckner, went to the area of the Headquarters and Headquarters Squadron 
Fifth Air Force, where they contacted the Adjutant, First Lieutenant Ma.uric~ 
Sher (R. 13). They, together with another officer and two noncommissioned 
off'icers, went to the tent occupied by the three accused. They searched 
Hutsell and Miles, their belongings, and the tent (R. 23, 31). The stub 
of a money order for one hundred dollars, made payable to Cannon an:i bear
ing serial mmiber 9012, was found in Hutsell•s wallet and a .JS calibre 
pistol was fotUi among his belongings (R. 32). The money order made payable 
to Cannon bearing serial number 9011 was found in Miles• wallet (R•. 33).
Thirt,...three dollars in United States currency and. some NetherlaDds F.ast 
Indies.curreney Tal.ued at one hundred dollars in United States money was 
found under a box in the center o! the tent (R. 14, 23). Lieutenant 
Klookner then advised Hutsell or his legal rights and a conversation en
sued duril'lg which Hutsell said be "tried to go straight when be had got 
over here but he guessed he didn't succeed, words to that eti'ect• (R. 24,
25). 

F.ach of the accused elected to remain silent. However, Irrln and 
Miles testified on behalf ot Hutsell (R. 46, 47), stating, 1n substance, 
that the two or them robbed Cannon (R. 50, 72); ·that Hutsell was not with 
thm nor d,1.d he participate in the robbery; that Hutsell had no knowledge 
ot the robbel"1' and that he did not share in the proceeds thereof (R. 50, . 
54, 72, 74). Miles testili'1 that he and Irvin picked up a stranger while 
on the n:r to the 92nd Evacuation Hospital on the night in question and 
that they sent the stranger into the tent to call Cannon to the car and. 
that Cannon came to the car alone (R. 47, 48). Miles admitted on cross• 
examination that he had preTiously' made a statement .in which be said •Private 
Hutsell was along with Private Irvin and m;rselt when we robbed Sergeant Cannon. 
To the best of' 'J!r3 knowledge, I don•t know whether his gun was 'loaded or not• 
(R. 56, 57). Irvin testified that the day .following the robbe1"7 he jokingl.7 
gave Hutsell the stub of' the moner order when Hutsell asked hill .f'or money, 
saying •sure, I'll give you a hundred-dollar check" (R. 73, 74). On oross
exa.mina.tion, when conf'ronted with his note instructing Hutsell and lllles to 
re~ so~e of' the moner to Cannon,he admitted that Hutsell knew about the 
robber, (R. 74, 75). , 

4. Robbel"111 the-taking, with intent to steal, of the persocal 
property of' another,, trom bis person or in his presence, against his will, 

'by Tiolence or intimidation (par. 149l, M.C.M., 1928). 

The evidence tor the prosecution as to Hutsell reveals that Cannon, at 
Hutsell•s suggestion, le.rt a tent where he was engaged in a dice gs.me and 
went to a oar in which Mil.es and Irvin were sittillg. Upon the pretext o! 
going to Irvin's •outfit• to •straighten out• the money orders previousl.7 won 
by Cannon f'rom Irrtn, they entered the oar and drove away• They stopped 
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near some airplane auxiliary gasoline tanks and got out of' the car. 
Someoue then said 11 Stick 1 111 up" and Cannon raised his hands. Hut
sell held a gun pointed at Cannon while the other accused took from 
hill a quantity of United States and Netherlands East Indies currency 
and several money' orders. Several days later when Hutsell was searched 
the stub ot one of the money orders was found in his possession. The 
defense contended that a strallger, and not Hutsell, called Cannon from 
the tent and that Hutsell did not participate in the robbery or share 
in the proceeds thereof. The court, in whose province it is to weigh 
the evidence, judge the credibllit7 cf witnesses and r~solTe questions 
of tact (aec • .395 (56), Dig. 0ps·. 1 JAG, 1912•40), rejected the con
tention of the defense. The record contains substantial evidence 
revealing all the essential elements ot the crille of robbery upon which 
the court•a findings could properly be predicated. 

Although the proof of the value of the proper't7 taken was indefinite, 
such is not p-ejudicial error (Cll 2.35258, ~; sec. 1589, Dig. Ops., 
JAG, 1912•.30). · · 

The sentenoe ill:eosed herein is allowable under the table ot 
aa:rlaum punishments (pe.r. 104-', 11.c.M., 1928) • Confinement 1n a 
penitentiary is authorized by' Article ot War 42 upon conviction of 
the crime of' robber,r, recognised as an offense of a civil nature and 
punishable by' penitentiary contineaent b;r Section 46.3, Title 18, United 
States Code. 

5. For the reasons stated above the Board of Review holds the 
record of trial legally sufticient to support the tindings ani 
sentencH. 

. I . 
~ )l ., . , & }_ >.' ""'- ~.... ,,,., , Judge Advocate. 

Colonel, J.A.G.D. ·:..\ 
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AilMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melbourne, Victoria, 

Australia. 

Boa.rd of Review 14 January, 1945. CM A-17.34 

UNITED STATES, } 
) 

v. 	 ) 
) Trial by G.C.M., convened

First Lieutenant MAR:TIN L. } at APO JS, 21 November,
CLAPJ\ {01298.3 57), Infantry, ) 1944. As to each accuseds 
Headquarters Company, J8th ) Dismissal. 

Infantry Division, and First ) 

Lieutenant MO.RR.IS s. MARGOLIES } 

{01047652), Coast Artillery 

Corps, Headquarters J8th ~ 

Infantry Division. ) 


HOLDING by" the BOA.RD OF REVIEW 
STAGG, ROBERTS and MURPHY, 

Judge Advocates. · 

1. The record or trial in the case of the officers named above has been 
examined by the Board or Review. 

2. The acouaed were tried in a common trial. First Lieutenant lla.rtin 
L. Clark was tried upon the following charges and speciticationss 

CHARGE Ia Violation of the 96th Article ot War. 

Specitioations (Finding ot not guilty). 

CHABGE lls Violation ot the 95th Article ot War. 

Specification la In that First Lieutenant Martin L. Clark, 

Headquarters Compacy, JSth Intantcy Division, did, at 

AR> JS, on or about 12 November 1944, openl;r and wrong

tully associate with Private First Class Esther Waldman 

and Technician Fitth Grade Niven Gray, both of Head

quarters Compaey, 5220 WAC Service Unit, and both ·. ·, 

enlisted women, by sitting in an open cab of a truck 


http:MO.RR.IS


(344) 
and kissing and fondling either the said Waldman or 
Gr~ or both, and by getting in the back o:r a truck 
that had curtains down on same with either Waldman or 
Gray or both and remaining in the said truck bed for 
periods or time alternating with another officer and 
either Waldman or Gray between the cab of the truck 
and the bed of tlie truck, all this being done in an 
open motor pool and in the presence ot enlisted men, 
to the prejudice ot good order and discipline. 

Specification 21 In that First Lieutenant lia.rtin L. Clark, 
Headquarters Compaey, :;8th Infantry Division, did, at 
APO :;8, on or about 1.3 November 19.44, with intent to 
deceive Colonel Albert J. Hastings, Chief ot Start, J8th 
Infantry Division, officially state' to the said Hastings 
these statements, or these statements in effect and sub
stance; that •Corporal Clyde B. Bl.and and Corporal David 
K. Frazier, both of' Headquarters Compaey, J8th Infantry 
Division, had nothing.to do with getting Private First 
Class Esther Waldman and Technician Fii'th Grade Niven 
Gray, both of 5220 WAC Service Unit, and Womens• Auxiliary 
Corps personnel, ·out to the 38th Infantry Division area 
for First Lieutenant Martin L. Clark am First Lieutenant 
Morris s. Margolies, on or about 12 November 19.44; and 
that the said Bl.and, Frazier, Waldman, 9ray, Margolies 
and Clark were all six together in the Motor Pool of 
Headquarters Compaey, :;8th Infantry Division, at :ill times 
in question, and that the said Clark and .Margolies were 
o~ in the Motor Pool twent7 or thirty minutes on or 
about 12 November 19.44,•; which statements were known by 
the said Clark to be untrue. 

Specific_ation :;: (Finding ot not guilty'). 

Acciiaed First Lieutenant Morris s. Margolies was tried upon the following
charges and specifications: 

CHARGE Ia Violation of the 96th Article of War. 

Specification: (Finding of not gulltY"). 

CHARGE IIa Violation of the 95th Article of War. 

Specification la In that First Lieutenant Morris s. Jrfs.r
golies, Headquarters :;8th Intantr.r Division, did~ at 
APO :;s, on or about 12 November 19.44, openly and wrong• 
fully associate with Private First Class Esther 'Waldman 
and Technician Fifth Grade Niven Gray, both ot Head· 
quarters Company', 5220 WAC Service Unit, and both 
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enlisted women, by standing by the side of a truck 
and talld.ng- to either the said Waldman or Gray or both, 
by sitting in the open cab of a truck with either the 
said Waldman or Gray or both, and by getting in the 
baok of a truck that had curtains down on same 111. th 
either Waldman or Gray or both and remaining in the 
said truck bed for periods or tilll~ alternating with 
another officer and either Waldman or Gray between the 
cab or the truck ani the bed of the truck, all this 
being done in an open motor ·pool and in the presence 
ot enlisted men, to the prejudice of good order aild 
discipline. 

Specitication 21 In that First Lieutenant Morris s. Mar
golies, Headquarters 38th Infantry Division, did, at 
APO 38, on or about 13 November 1944; with intent to 
deceive Colonel Albert J. Hastings, Chief or Staf't, 
:3Sth Infantry Division, ofi'icially state to the said 
Hastings these statements, or these statements in eti'ect 
and substance; that •corporal Clyde B. B1aru1 and Cor
pore.l. David K. Frazier, both of Headquarters Company, 
38th Infantry Division, had nothing to do with getting. 
Private First Class Esther Waldman and. Technician Fifth 
Grade Niven Grq, both of 5220 WAC Service Unit, and 
Womens' Auxiliary Corps personnel, out to the 38th 
Infantry Divisioh area for First Lieutenant Martin L. 
Clark and First Lieutenant llorris s. Margolies, on or 
about 12 November 1944; that.the said Bland, Frazier, 
We.l.dman, Gray, Margolies and Clark were all six together 
in the Motor Pool of Headquarters Com~, 38th Infantey 
Division, at all times in question; ani that he did not 
get in the tru.ck with the girls on this ciq•; which 
stetements were known by the said Margolies to be .untrue. 

Specitication 31 (Finding of not guilty). 

Each accused pleaded not guilty to all charges and specif'ications. They 
were round not guilty or Charge I and its specif'ication, not guilty or 
Specif'ication 3 or Charge II ani guilty of Specifications 1 and 2 or Charge 
II and of Charge II. They were sentenced to be dismissed the service•. 
The reviewing authority approved, am. the conf'irming authority confirmed, 
the sentences. Pnrsuant to Article or War 5ot, the record ot trial was 
torwarded to the Board of Review, Branch Office or The Judge idvoc~te 
General,; Melbourne, Victoria, Australia. 

3. The evidence tor the prosecution reveals that on Thursday' 
previous to the incident in question, LieutenantsMartin L. Clark and 
Morris s. J4argolies made •dates" with T/5 Niven Gray and Pre Esther 
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Waldman, respective:cy, to go to Buna on Sunday, 12 November, 1944 (_R. 58). 
Upon instructions from Lieutenant Clark, Corporal Da.vid K. Frazier, 
accompanied by Corporal Clyde B. Bl.and, drove a "jeep" to the WAC area 
at Base "B" and •picked up" WACs T/5 Niven Gray and Pfc Esther Waldman. 
Bu.na having been declared "off limits", they drove back to Headquarters 
Motor Pool, 38th In!antr;y Division, arriving there about 10:00 A.M. 
They were joined shortly thareatter by tile accused. The six of them 
"* * * drank some beer and sat down and talked for a while•. The 
corporals and the two WACs then went to the PI, secured some beer and 
rejoined the accused in approximately an hour or an hour and a ha.1£. 
They.all drank beer (R. 75) in a 6x6 truck parked in the motor pool 
area (R. 88). The corporals then lef't the accused and the i'U\Cs (R. 75) 
at which time the curtains of the truck_ were lowered (R. 50). 

About noon on the dq in question, Chaplain (Captain) Richard F. 
Denbo, of accuseds 1 unit, noticed 8' truck parked about twenty-five or 
thirty feet from his tent. He saw the accused and the two girls and 
observed that at different times one couple would be sitting on the 
front seat and the other getting in the back of the truck (R. 19, 20, 
118); that this was true as to both Lieutenant Clark and Lieutenant 
Margolies (R. 118). Chaplain Denbo saw Lieutenant Margolies "kiss 
these girls• (R. 23). He testified that a number of enlisted men were 
in the immediate area, some of whom were using binoculars with which 
they were observing the actions of the accused and the two girls. He 
stated that he saw most of the enlisted men "look or glance or peak 
into the vehicle". He heard the enlisted men laughing and shouting 
obscene remarks directed at the officers {R. 22, 119), stating "Give 
her something for me" and "Poke her one for me" (R. 21-22). Chaplain 
(Major) James J. Mclr1.ahon testified that he saw the accused and the 
girls around the truck, adding that he heard one of the enlisted men 
in the immediate area say 11 he would like to be there, or something to 
that eff'ect• (R. 40). A number of enlisted men testified that ther 
saw Corporals Frazier and Bland drive into the area with the two WACs 
where they were joined by the accused. They saw the two corporals 
leave the area. The two officers and their 11 dates" were seen on both 
the front seat and in the back of the truck where the curtains had been 
lowered. One of the enlisted men testified that with the use of 
binoculars he saw through •a small crack between the back curtain and 
the tailgate * * * a man pull his pants do'IVll while he was iri there" and 
"he started doing the motions like he was having interco'llt"se• (R. 56). 
Another testified that he saw Lieutenant Clark hugging and kissing one 
of the girls while sitting on the front seat of the truck (R. 43, 44). 
Another testified. that he •saw a man's head and a white sheet, and there 
was continuous activity under that white sheet• in the back of the truck 
and that the movement was "up and down" (R. 29, 67). Another testified 
that he saw two people, one of whom was a girl, lying in the back of the 
truck and that there was "up.and down" movement (R. 35). 

4. 
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Both ~/5 Niven Gray and Pfc Esther Waldman testified in substance 

that they had "dates" with the accused to go to Buna on the day in ' 
question and that they were brought to the area of accuseds' unit by 
the two corporals; ·that all six of them drank beer together and that 
at different times each of them had been on both the front seat and 
in the back of the truck with one or the other of the accused. At 
about 2 s.00 P.M. the two corporals drove the WAC~ back to their area 
(R. 87). T/5 Niven Gray·testified that they were no~ allowed to leave 
the WAC area with an officer of the Arrrry "unless it was on· official 
business or unless official permission has been granted". No such 
official permission had been granted them (R. 61). 

Corporal David K. Frazier, of accuseds' unit, testi!'ied that upon 
instruotions from Lieutenant Clark he, with Corporal Bland, drove to 
the WAC area at Base "B" and "picked up a couple of WA.C's" and ret\lrned 
to the area of the )8th Division where they were met by the accused on 
a side road and all .then went to the motor pool. He testified in like 
effect as did the accused as to subsequent events, and f'urther testi
fied that both he and Corporal Bl.and left the.accused and the two girls 
at the motor pool and drove to a latrine about two miles away where he 
drank two cans of beer. About 2:00 P.M. they drove. the two girls to 
their area. He admitted that at his first interview with Colonel 
Hastings he stated that he and Corporal Bland had •arranged for the·. 
dates with the WAC 1s" and that at a subsequent interview he told 
Colonel Hastings that he "had lied to him• (R. 76). Corporal Clyde B. 
Bland, of accuseds 1 unit, testified, in substance, as did Corporal 
Frazier. He stated that on Saturday preceding the day in question 
Lieutenant Clark advised him that he (Corporal Bland) was to •g0 after 
the WAC's" on the following day (R. 83). He admitted that when inter
viewed by Colonel Hastings the first time he bad stated that •the WAC's 
were tor us• and that the officers (accused) were in the motor pool 
"one-half hour• and that in a subsequent interview with Colonel Hastings 
he admitted that in mak:fng these statements, he had 11].ied". He f'urther 
testified that after his first interview with Colonel Hastings he saw 
Lieutenant Clark and stated to him that he had told the Chief of Start 
(Colonel Hastings) that he had arranged "for those dates with the WAC's" 
and that he (Lieutenant Clark) and Lieutenant Margolies were •in the 
motor pool for half an hour". He stated that at that time Lieutenant 
Clark replied •All right, go ahead and stick to your story• (R. 85). 
He testified i'urther that neither of the accused had told him what to 
tell the Colonel. 

Colonel Albert J. Hastings, Chief ot Sta.ff, )8th Infantry Division, 
testified that on the morning or 13 November, 1944, after tuJ.ly advising 
the accused of their rights, he interviewed them separately. As to 
Lieutenant Clark: 
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•Q. Colonel, on the 13th of November, Monday, ·did you have 
occasion to call the Accused, Lieutenant Clark, to your office? 

A. I did. 

Q. At that time did Lieutenant Clark make a statement to you 
with reference to the length of time that he and Lieutenant 
Margolies were present in the Headquarters Compaey motor pool? 

A. He did. 

Q. Will you tell us what he said about that period of time? 

A. First, I ve-ry carefully warned Lieutenant Clark that he 
need make no statement whatever to me, and 11' he did make 
such a statement, it could be used against him in case· he was 
brought before a court18.rlial. I made the point very clear 
to him. He stated that he understood. 

Q. What did he state to you about the length of time that he 
was at the motor pool? 

A. He stated that he was at the motor pool with two enlisted 
WAC 1s; that he had gotten into a truck with two enlisted. WAC 1s, 
the two noncommissioned officers, and Lieutenant Margolies; 
that he sat in the truck for a short i:e riod of time, which he 
estimated to be in the neighborhood of half an hour,· after which 
he left and the noncommissioned officers remained there with 
the WAC enlisted women. 

Q. What, sir, did Lieutenant Clark state to you with reference 
to the presence or absence of the two enlisted men at the motor 
pool during the times that Lieutenant Clark was present at the 
motor pool? · 

A. He stated that ~nese two enlisted men were present at all. 
times when he was in the motor pool with the WAC enl.isted,women. 

Q. What did' Lieutenant Clark say, if' aeything, with reference 
to arranging for the dates with the WAC 1 s? 

A. He stated that the arrangements for the dates with these 
WAC 1s were made entirely between the two noncommissioned· officers 
an:l that the WA.C's were the guests of the noncommissioned 
officers, and that he had nothing whatever to do with bringi.Dg 
a:Irf.ot the WAC 1s to the Division area.• (R. 70). 

6. 
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As to Lieutenant Margolies: 

"Q. At that time in his statement to you, Colonel, can 
you tell us what Lieutenant Margolies said with reference 
to getting into aey truck with arr;r WAC? 

A. He stated that at no time during the previous day had 
he entered any truck in the motor park of Headquarters Compa.tzy", 
J8th Division, with arr;r WAC: that he had talked to a WAC en
listed woman in the motor park of Headquarters Company, J8th 
Division, but came no nearer to getting into the truck than 
putting his foot on the running board while he was in conversa
tion with her. 

Q. In his statement to you, Colonel, did Lieutenant Margolies 
say ~hing about the presence or absence of Corporal Bland 
and Corporal Frazier from the Headquarters Company motor park? 

·A. Yes, he stated that Corporal Frazier and Corporal Bland 
were present at the motor park of Headquarters Company, J8th 
Division, at all times while he was talking to a WAC enlisted 
woman. 

Q. Colonel, did you have occasion to ask Lieutenant Margolis s 
whether or not he had.arranged for a date, or arranged to meet 
these WAC' s or aey WAC on this Sunday? 

A. I don't remember whether I asked him a question concerning 
that. He did, however, make a definite statement to me con
cerning, that point. 

Q. -Will you tell us what that statement was? 

A. He made statements concerning that matter on three different 
occasions. On the first occasion, which was right after breakfast 
on Monday morning, the 13th or November, he stated that he had no 
connection whatever with these two WAC enlisted women coming out 
to the Division area, and that these women were the guests or the 
two noncommissioned officers. 

Later that morning he came to 'IIf3' office in the presence of 
Lieu.tenant Colonel Ollie J. Wilson of this Headquarters and 
told me that he had lied on the first occasion and that these 
two noncommissioned officers had brought these WAC enlisted 
women out to the Division area tor him and another officer.• 
(R. 69-70). 

7. 
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Lieutenant Colonel Ollie J. Wilson, Headquarters, 38th Inf'antry 
Division, AFC> 38, testified that he had a conversation with Lieutenant 
Margolies a!ter the latter's interview with Colonel Ha.stingsi 

"In the course ot his relating or what he had talked to 

the Chiet or Start about, I asked him it those were the , 

tacts in the case. He said he hadn't told the Chier all 

of the story, and that he bad withheld trom him the tact 

that the dates tor the girls were tor him. and Lieutenant 

Clark. 


Q. Then you assumed that his previous statement to the 

Chief of Start was false? · 


A. He had no other reason except that he hadn't told the 
Chiet ot Staff that. He had told. the Chief of Staff that the 
dates were not his. He stated that he hadn't told the Chief 
that. He told the Chief or start that the dates were tor 
the enlisted men and not for Lieutenant Clark." (R. 110). 

The prosecution introduced in evidence Orders of the Day No. 315, 
Headquarters Base •B", lBASOS, ·AFC> 503, 10 November, 1944, paragraph 5 of 
which statess 

•5. * * *Personnel of USASOS, male and female, are hereby 

reminded that the customs ard traditions of the service as 

applicable to the relationship between commissioned and en

listed personnel will be observed in this command.* * * • 


An AdjutaIIt General of the 38th Infantry Division testified. that such orders 
had been received, that they were ef'f'ective in the Division, were given the 
"routine distribution" and that a copy thereof was given to Headquarters 
Com~ey. There is no testimon;,y, however, that the orders had ever been 
brought to the attention of either of the accused, nor that thereby the 
association of officers an:l enlisted women was proscribed. 

4. F.ach or the accused, a!ter having bad explained to him his legal 
rights, elected to be sworn and testif1. Lieutenant Clark stated, in sub
stance, that on Thursday prior to the 12th of November, 1944, he arranged 
with Corporal Gray and Pro Waldman to •go swimming• out to Iluna with himself' 
and Lieutenant Margolies (R. 93). On the morning in question he dispatched 
Corporals Frazier and Bland to •pick up• the WA.Cs at 9:00 A.M. as they 
could not leave their area prior to that time and for the additional reason 
that officers were not allowed to "date• enlisted personnel of the WA.C's 
unit (R. 99, 103). They met the corporals and the two girls at the motor 
pool about 10:00 A.II. and then learned that Buns. was •oft limits• f'or the 

s. 
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WACs. The six of them went to a truck and put down the back curtain 
"so that people couldn't see us" and each drank a can ot beer, at that 
time the WACs and the two enlisted men getting into the back of the 
truck (R. 94). · After about twenty minutes it was suggested "that the 
men could draw more than their usual ration of beer at the compaey• and 
the enlisted men and the- WA.Cs left the motor pool area (R. 94). They 
returned in •an hour or an hour and a half" and joined the accused at the 
parked truck. All but accused Margolies got in the back of the truck, 
he sitting on the front seat. They then ate lunch and drank beer, atter 
which Corporal Bland drove the girls to a latrine, returning in about 
thirty minutes. Upon returning,more beer was drunk, after which Corpot'als 
Frazier and Bl.am left. About this time •There was a dare made about 
kissing" and accused Clark kissed T/5 Gray while Pro Waldman or Lieutenant 
Margolies "took the picture". He denied either putting his arms around 
T/5 Gray or 1n any manner foMling her. Shortly thereafter the two 
corporals returned and about 1:00 P.M. the corporals drove the WACs back 
to their area (R. 95-96). As to his statements to Colonel Ha.stings he 
testitieda 

•One question was, 'Did you send Corporal Bland and 

Corporal Frazier down to the WAC area to have them bring 

two WAC's back to the 38th Division motor pool?' 


My answer was, 'No, sir, I did not. 1 The reason I answered 
that way was because I didn't send them down to the WAC camp 
to have them bring the WAC's to the 38th Division motor pool. 
I sent them to have them carry the·WAC1s out to Buns. 

The Chief or Staff said, 'Lieutenant Clark, how long were you 
in the motor pool with the. enlisted women1' 

I said, 1Sir, I was there thirty minutes or more.' I 

definitely remember those very words, and the Chief' of Sta.ff 

after beicg questioned by the Investigating Officer said that 

I had stated thirty mintrtes or more. And about that point 

I want to bring out and show that I did not tell a lie. 

Actually that was about all the time I spent with the .,men. 

I was in the motor pool for a longer period of time, but I 

wasn•t with the women all the time I was in the motor pool.• 


· (R. 96). 

On cross-examination he insisted that he was with the WACs in the motor pool 
•thirty minutes or more, meaning less than an hour" (R. 98) and that at no 
time was he in the back of the truck with only T/5 Gray. He specifically 
denied mak:fng any statements to Colonel Hastings in an effort to midea.d or 
confuse him, and at no time did he hear arr; remarks made by men outside ot 
their immediate group (R. 101-102). He admitted he sent the two corporals 
to •pick up• the WACs because 11It is understoQd that they couldn't get out 
with commissioned officers, and they' had recreation passes" (R. 99). 

9. 
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Lieutenant Margolies largely corroborated the testimorzy- or Lieu

tenant Clark as to the events in question. He testified that in his 

interview with Colonel Hastings he told him that he was not "in the 

back of the truck with the girl alone yesterday" stating that he was 


. "sitting in the cab or the vehicle all or the time•. He reiterated 
this statement while testif'ying. Upon being asked ~ Colonel Hastings, 
"'Did you send two enlisted men to pick up some girls to meet you in 
the motor pool?' I said, 'No, sir, I didn't. 1 I didn1t know they were • 
going to be down in the motor pool. I had all expectations of meeting 
them in Buna" (R. 105). Upon being asked "Were all six of you present 
all the time?C he replied "Yes, except for a short while" (R. 105). 
At no time c;lid he ever hear •arzy- exclamations" from arzy- enlisted men 
in the motor pool area, and at no time did he "kiss or caress arq girl• 
(R. 106). Upon being questioned if he knew "it was a violation or 

military regulations and the customs of the service for officers to 

data enlisted women" he replied 

"Well, sir, there is a question there. Prior to coming 
overseas, I was stationed in Camp Richie, .Maryland, which 
was sixty miles from Washington and in Washington it was 
condoned. Offiders went around with enlisted women. I 
have heard tales or Sidney and Melbourne, Australia, where 
female officers can date enlisted men and enlisted women 
can date officers of the various arms as long as they 
don't go to a place that is restricted to one type or the 
other.• (R. 108). 

*** 
11Q. Did you know at the time you sent the two corporals 
down to the WAC camp that officers were not allowed to 
take enlisted WAC's out or the camp'2 

A. I knew that, yes, sir.• (R. 109). 

5. There is ample evidence in the record to support the court's 

finding that the accused did at the times and places alleged openly as

sociate with two enlisted women or tlie WAC Corps in the immediate 

presence of numerous enlisted men, and that their conduct was, at that 

time, unbecoming that of officers and gentlemen. In the discussion of 

Article of War 95, the Manual far Court8-Martial, 1928, paragraph 151, 

page 186, states: · 

.. •The conduct contemplated is action or behavior in 
an official capacity which, in dishonoring or disgracing the 
individual as an of£ic&r, seriously compromises his character 

10. 
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and standing as a· gentleman, or action or behavior in 

an unofficial or private capacity which, in dishonoring 

or disgracing the ind.ividual personally as a gentleman, 

seriously compromises his position as an officer and 

exhibits him as morally unworthy to remain a member or 

the honorable profession or arms. (Winthrop.) 


There are certain moral attributes common to the 
ideal o.ff'icer and the perrect gentleman, a lack or which 
is indicated by acts or dishonesty or unfair dealing, or 
indecency or indecorum, or or ~awlessness, injustice, or 
cruelty. Not every one is or can be expected to meet 
ideal standards or to possess the attributes in the exact 
degree demanded by the standards or his own time; but 
there is a limit of tolerance below which the individual 
standards in these respects or an officer or cadet can 
not fall ldthout his being morally unfit to be an officer 
or cadet or to be considered a gentleman. This article 
contemplates such conduct by an officer or cadet which, 
ta.king all the circumstances into consideration, satis
factorily shows such moral unfitness.• 

In Winthrop's Military Law and Precedents, Reprint 1920, page 716, 
violations or Article of' War 95 are given as: 

"Demeaning of' himself by an officer with soldiers or 

military inferiors. By- ind.ecent!Y or unbecomingly 

familiar association or dealing with them, or indecent 

conduct in their presence" (Note, p. 716}. 


It is established that each of the accused sat on the front seat of a 
truck parked in a motor pool, drank beer with enlisted women, kissed 
them and then each couple separately went into the back or the truck 
with the curtains lowered, and so acted while there that enlisted men 
were incited to openly shout, laugh, and make obscene remarks suggest
ing that "procreational recreation• was being indulged in. Although 
both accused were in the body 01' the truck with the WACs sometime during 
the day in. question, the evidence does not reveal with certainty which 
of them was seen to •pull his pants down" or was seen under the sheet. 
There is sufficient evidence in the record, however, from which the 
court could properly determine that each of the accused took part in 
such actions, or, in any event, had knowledge or, and so behaved as 
to make possible, such actions on the part of the other. Such conduct 
was wrongful, unbecoming that of an officer and a gentleman, and clearly 
brings the accused within the purview of Article of' War 95. 

ll. 
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Although Specifications 1, Charge II, conclude with the words •to the 
prejudice or good order am discipline• and would thus appear to allege 
an offense violative of Article of War 96, the specifications are laid 
wider Article of War 95, and the facts alleged therein sUf'ficiently 
describe a course of conduct unbecoming that of officers BJ:ld gentlemen. 

The evidence f'u.lly warranted the court in finding that each accused 

made untrue statements to the Chief of Staff, Colonel Hastings, with the 

clear intent to deceive. Specifications 21 Charge II, in effect allege 

three separate false statements by each of the accused, namely: 


(a) (by both Clark and Margolies) that Corporals Bland and 
Frazier had.nothing to do with getting the two WACs for them; 
(b) (by both Clark and Margolies) that they, the enlisted men, 

· and 	the two WACs were together at all times while in the motor 
pool area; 
(c) (by Clark) that he (Clark) was only in the motor pool area 
for twenty or thirty minutes at the time in question; and 
(d) (by Margolies) that he did not, at the time alleged, get 
in the truck with the girls. 

It should be noted that the prosecution ~ailed to present evidence in proof 
of the false statement noted in (a), supra. However, accused Clark testi 
fied that when Colonel Hastings asked him if' he had sent the corporals to 

.bring the WACs to the motor pool ha replied in the negative and attempted 
to justify this answer by testifying "I sent them to carry the WAC 1s to 
Euna11 • Accused Margolies testified to like effect. At the time such 
answers were given to the Colonel neither of the accused qualified their 
denials, thereby in effect making the false offici!l. statements as alleged. 
The evidence is clear and the-court was fully warranted in finding that 
each accused made the other alleged statements and that they ware false 
and I11ade with the intent to deceive. 

Dismissal is mandatory upon conviction of violations o:f Article of 

War 95. 


6. For the reasons stated above the Board of Review holds the record 
of trial legally sufficient to support the findings and sentences • 

.,,.-·.. 
I 

. '\ 
. ' .-'.'z:l._·_ ~· _._.,._·.,.·'>h--·..,,_...__,........,..__'"" Judge Advocate. 

Colonel, J.A.a.n: 

~ 0/.·
_.,_.~~"(.-~ , Judge Advocate. 

Id:em,enMt c<il'onel, J.A.G.D. 
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lat Ind. 

Arm3; Service Forces, Branch Otf'ice or The Judge Advocate General, A.P.O. 
924, 16 January, 1945. , 

Tos Comander-1n-Ch1er, Southwest Paci.tic Area, A.P.o. 500. 

l. In the case or First LieuUnants Martin L. Clark (01298357), 
Intantry-, Headquarters Compu~, )8th Intantey Division, and Morris s. 
Margolies (01047652), Coast Artilleey Corps, Headquarters )8th Intantry
Division, attention 1s inrlted to the foregoing holding by the Board 
ot Review that the record or trial is ~ly sqt.ficient to support 
the sentence\ which holding is hereby approved. Under the provisions 
or Article ot War 50!, you now have authority to order.the execution 

· ot the sentences. 

2. When copies or the published order in this case are forwarded 
to this otf'ioe they should be accompanied by the foregoing holding and 

·this 	indorsement. For convenience or reterenoe and to facilitate 
attaching copies or the published order to the record in this case, 
please place the tile niJmber of the record in brackets at the end ot 
the published order, as tollowss 

(CK A-1734) 


ERNEST H. BDRT, 
Brigadier General, u. s. ~' 

Assistant Judge Advocate General. 

(As to each accused, sentence ordered executed. OCMO 1, USAFFE, 22 Jan 1945) 

J 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate.General 
Melbourne, Victoria, 

Australia. 

Board of Review 16 January, 1945
CK A-1745 

UNITED STATES Trial by a.c.M., convened at~ Headquarters B&.se "K", Aro 72, 
v. 	 20 December, 1944. Dishonor

able discharge, total forfeitures,
Private ROBI NORMAN confinement at hard labor forl(14030474), 154lst Engi life. The United States Penitentiary, 
neer Base Survey Compaey. ) McNeil Island, Washington. 

HOLDING by the BOARD OF REVIEW 
STAGG, ROBERTS and M:URPHI, 

-Judge Advocates. 

l. The record of trial in the case or the soldier named above has been· 

examined by the Board of Review. · 


2. The accused was tried upon the following charge and specificationa 

CHARGE• . Violation ot the 92nd:.A.rtiole ot War. 

Specificationa In that Private Roby Norman, 154lst Engineer 

Base Survey Compa.ey-, did, at the area ot the 1179th 

Engineer Construction Group, Leyte, Ihllippine Islands, 

on or about 19 November, 1944, with malice aforethought, 

~, deliberately, feloniously, unlaw:t'UJJJr, and 

with premeditation kill one Technician Fourth Grade 

Ma.rahall J. Couette, l54lst Engineer Base Survey Com~, 


· a human bei11g by shooting him with a calibre .30 Carbine, 
)( l. 

He pleaded not gu.il.t1 to, ·ain was :found guilt1 of, the charge and specification. 
He was sentenced to dishonorable discharge, total forfeitures, and confinement 
at hard labor tor lite. The reviewing authorit1 approved the eentenoe and 
designated the United States PenitentiarT, :McNeil Isla?ld, Washington, aei the 
place ot confinement. Pursuant to Article ot War sot, the record ot trial 
was tonarded to the Board of Review, Branch Office ot The Judge .A.dvocate 
General, Melbourne, Victoria, Australia. 

http:gu.il.t1
http:Compa.ey
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3. The evidence reveals that accused and deceased were tent mates 

and members of the 154lst Engineer Base Survey Company, stationed near 

Fe.lo, about nine miles from Tacloba.n, Leyte, Philippine Islands, APO 72. 

Accused was a rod.man ~nd deceased recorder of a survey party (R. 21). 


On the morning of 19 November, 1944, accused, deoeased and seven 
other enlisted men went by truck to Taoloban. When they were preparing 

. to return, deceased, who was in charge of the party (R. 7), told accused 
to get into the truck. An argument ensued during which accused said 
that he •wasn't going to take any more orders from sergeants•, called him 
vile :names, and said that he would •lick him• (R. 8) •. Deceased replied 
that he could not and offered to fight after their return to camp but 
accused suggested that they fight some place before returning so that 
they would not be seen b,y their commanding officer. Accused got into 
the truck and during the ride the argument continued. When they ha.d 
reached a place about a halt mile from their organization, deceased, who 
was riding in the cab of the truck, told the driver to stop and he and 
accused got out of the truck and' fought (R. 13). Each knocked the other 
down several· times. Accused said, that he wanted to •quit•. They 
stopped fighting and returned to the truck where the argument was con
tinued, deceased saying •Keep your mouth shut or I will lick you again•. 
The truck which was mired in the mud was extrioated and the party pro• 
oeed.ed to their camp (R. 13). 

They returned to their- camp area and went to their tent. Accused 
started telling ·one of their tent mates, Corporal. Rife, what had happened 
during the ride baok .t'rom Tacloba.n and deceased •jumped up and said, 1It 1s 
a damn lie * * * Dont t believe a god damn word he says * * * and if mr eye
is sore in the morning I will lick hell out of you again'• (R. :20, 22). 
Accused asked deceased ~what he was going to do with the knife• (which is. 
otherwise Wlidenti.t'ied b,y prosecution witnesses) and the latter answered 
that he "didn't have to use a damn knife on him•. Accused asked deceased 
to take a shower with him and deceased replied that •he wouldn't be seen 
in ~he same shower• (R. 24). In a .t'ew minutes deceased left, goi~ to a 
nearby tent to deliver some envelopes he had purchased in Tacloban (R. 201 

,22). Aocused remained seated upon his cot for a few minutes, possibly 

ten (R. 25, 28), then said to Corporal. Rife "You will have to get a new 

rod.man tomorrow because I am going to kill him" (R. 20, 23). He picked 

up his carbine an:i le.f't the tent. Rife followed accused out and yelled 

"Norman, come baokJ Norman, come back". Accused stopped and Rife paid 

no .fUrther attention to him. However, within a •minute or two" accused 

went to the tent where deceased was sitting and, speaking in a normal 

voioe (R. 11)1 said. "You didn't think I would do it, Couette•. Then, 

from a distanoe ot between tour am ten feet, holding the carbine at a 

"waist position", he tired at deceased (R. 26, 28). The bullet struck 

deceased in the right shoulder and he tell to the floor. One of the 

occupants of the tent asked accused tor his gun. Aooused replied "Let 

me alone• and walked out. Shortly thereafter he was standing with 
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Sergeant Foster when Sergeant Mooney approached. Sergeant Foster said that 
one or the men had been shot, Mooney asked if it was accidental and accused 
replied "Of' course it wasn1t. I planned it" (R. 31). Deceas~d was taken 
to the hospital where o:t;i the .following day he died as a result or the wound 
(R. 33). 

Accused elected to be sworn as a witness in his own behalf. He testi
fied substantially as did the others with reference to the tight on the 
return .from Tacloba.n. He further testified that atter the .fight he told 
deceased to •.forget itn but that deceased said that he would not and also 
said •I will get you sometime tonight or tomorrow" (R. 37) which statement 
was understood by ~caused to mean that deceased was going to do him bodily 
harm. . He testified substantially the same as did the prosecution witnesses 
with reference to what had transpired in their tent atter their return, 
but added that deceased •picked up a scabbard knit"e and started putting it 
on his belt. I asked him what he was going to do with it, and he said, 
1You heard what I said'" (R. 35). Accused testified that atter deceased 
left their tent, he (accused) picked up his carbine and followed him "to 
the other tent where he was and asked him if he still figured on doing 
what he said. He said, 'You heard what I said'• His shoulder was close 
to me and I figured I could hit him in the shoulder" (R. 35) and, from a 
distanoe of' three or £our .feet, shot him. He had no intention of killing 
deceased but •was afraid to go to bed in the same tent with him, when-he 
got the knife and wouldn't tell me what he was going to do with it * * * 
in some wq he was going to do me bodily harm. After be got the knife I 
thought he was going to use it• (R. 37). He admitted that he had been 
drinking but stated that he was not drunk at the time. Accused further 
testified that he did not remember telling Corporal Rii'e that he would 
have to get another rodman nor did he remember spealdllg to Sergeant Mooney
af'ter the shooting (R. 36). 

4. Aooused was charged with, ·and found guilty of~ murder whioh is 
defined as the unlawi'Ul killing of' a human being with malice a.forethough~ 
(par. J.481, M.O.M., 1928). The evidence is clear that aooused caused 
the death of deoeased by shooting him. Accused, when testit'ying, attempted 
to excuse his actions by claiming, in ~f'feot, that he fired the carbine in 
self'•detense, tearing that deceased would harm him with a knife, an:i denied 
that he intended to cause his death but intended only' to wound him. 

' The reoord oontains evidence that after an altercation between accused 
and deceased, the latter had a knif'e in his possession. There is no 
evidence, however, that deceased at arr:/ time, either by word or act, 
threatened accused with it. About ten minutes prior to the shooting 
deceased lett accused sitting in their tent azn went to a nearby tent f'or 
the innocent purpose ot delivering some envelopes. During that interval 
aooused sat upon his bunk, then picked up his carbine, announced that he 
was going to kill deceased, wallced to within a few f'eet of' him, calmly 
stated •You didn't think I would do it, Couette", and shot him as he was 



(360) 

sitting on a cot. To excuse a homicide on the ground of sel.1'-det'ense 
the killing must have been believed on reasonable grounds by the person 
doing the killing to be necessar,r to protect himself from death or 
imminent great bodily harm (par. 148§., M.C.M., 1928). When considered 
in the light most favorable to accused the record contains no such 
evidence. 

That accused did net intend to cause deceased•• death but intended 
only to wound him is no defense, as malice a.f'orethought, by' legal 
definition, is present when the act by which death is caused is ac
companied by the intent to do grievous bodily ha.rm or with knowledge 
that the aot will probab~ cause grievous bodily harm to another 
(par. J.484, M.C.M., 1928). Moreover, the record contains positive 
evidence that immediately' prior to the shooting accused expressed the 
intention to kill deceased. 

It follows that the homicide was unlawful., that accuaed acted with 
malice aforethought, and that there is substantial evidence in the 
record from which the court could properly' predicate its findings of 
guilt. 

A sentence of either death or of life imprisolll!lent is mandatory' 
upon a conviction ot murder in violation of Article ot War 92. Con• 
tinement in a peni tent1.ary is authorized by Article ot War 42 for the 
offense ot murder, recognized as an offense ot a civil nature and so 
punishable by' penitenti&l";y' confinement by sections 273 and 275 of the 
Cr1m1M] Code of the United States (18 u.s.c., 452, 454). 

5. For the reasons stated above the Board ot Review holds the 
record of trial legally su:t'tieient to support the .findings am the 
sentence. 

_·_.Lu.AJ~----1~"f'r. Judge Advocate. 9-...,:/;;l....._'/_,_«,_:t;...,';._-·-_·__ 
c~G.D: 

.. 
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ARMY SERVICE FORCES 
In the Branch Office of The Judge Advocate General 

Melbourne, Victoria, 
Australia. 

Board of Review 25 January, 1945. CLI 	 A-1747 

UNITED STATES ) 

l 
Trial by G.C.M., convened at · 
APO 923, 28 December, 1944. 

v. 	 Dishonorable discharge, total 
forfeitures, confinement at 

Private WILLARD c. JENKINS hard labor for thirty years. 
·(170.3580.3) , 912th Signal 	 The United States Fenitentiary,

Company Depot Aviation, 27th McNeil Island, Washington. 
Air Depot Group. ~ 

HOLDING by .the OOARD OF REVIEW 
STAGG, ROBERTS and WR.PHI, 

Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused was tried 	upon the following charges and specificationsa 

CHARGEa Violation of the 94tb Article of War. · 

Specifications 1 and 21 (Withdrawn by direction of appointing

authority). · 


Specification .31 In that 	Private Willard c. Jenkins, 912th 
· 	Signal Company Depot Aviation, 27th Air Depot Group, did, 

at A.FO 929, from 1 September to 1 December 1943, felonious
ly take, steal and oarry away approximately 1000 air 
mattresses, 50 flying jackets, 20 pairs of flying boots, 
and .30 flight bags type B-4, of a total value of approxi
mately $12,898.001 property of the United States, 
furnished and intended for the military service thereof. 

Specification 41 In that 	Private Willard C. Jenkins, 912tl1 
. 	 Signal Company Depot Aviation, 27th Air Depot Group, did, 

at A.FO 929, from 1 September to 1 December 194.3 wrongfully
and knowingly sell appr.oximately 1000 air mattresses, 50 . 
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flying jackets, 20 pairs of flying boots, and JO 
flight bags tYPe B-4, of a total value of approxi
mately $12,898.00, property of the United States, 
furnished and intended for the military service 
thereof. 

ADDITIONAL CHARGE I: Violation of the 58th Article of War. 

Sp'3cification 1: In that Private Willard C. Jenkins, 912th 

Signal Comparzy' Depot Aviation, 27th Air Depot Group, did, 

at APO 929, on or about J March 1944, desert the service 

of the United States and did remain absent in desertion 

until he was apprehended at Coolangatta, Queensland, 

Australia, on or about 15 March 1944. 


Specification 21 In that Private Willard c. Jenkins, 912 

Signal Company Depot Aviation 27th Air Depot Group, did 

at APO 923, on or about 27 Uiaroh 1944, desert the service 

of the United States and did remain absent in desertio:i 

until he was apprehended at APO 927, on or about 5 

September 1944. 


ADDITIONAL CHARGE II: Violation of the 69th Article of War. 

Specification li In that Private Willard C. Jenkins, 912th 

Signal Compa?zy" Depot Aviation, 27th Air Depot Group, 

having been duly placed in confinement in The Stockade 

Advance Base DA.PO 929 on or about 4 December 1943, did, 

at APO 929, on or about 3 l!arch·1944, escape from said 

confinement before he was set at liberty by proper 

authority. · 


Specification 21 In that Private Willard C. Jenkins, 912th 
Signal Company Depot Aviation, 27th Air Depot Group, 
having been duly placed in confinement in Base 3 Guard 
House, APO 923 on or about 15 March 1944, did at APO 
923, on or about 27 March 1944, escape"from said con
finement ·before he was set at liberty by proper authority. 

He pleaded guilty to the Charge and Specifications 3 and 4 thereunder, not 
guilty to Additional Charge I and its specifications, and guilty to Additional 

. Charge II and its specifications. He was found guilty of all charges and 
specifications and was sentenced to dishonorable discharge, total forfeitures, 
and oonf'inement at hard labor for thirty years. The reviewing authority ap• 
proved the sentence ani designated the United States Penitentiary, McNeil 
Island, Washington, as the place of confinement. Pursuant to Article of War 
5oi, the record of trial was forwarded to the Board of Review, Branch Office 
of The Judge Advocate General, Melbourne, Victoria, Australia• 

• 

2. 
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3. The evidence shows that between 1 September and 1 December, 1943, 

heavy losses of air corps equipment, consisting of air mattresses; flying 
jackets, flying boots and flight bags had occurred at Depot No. 3 of the 
27th Air Depot Group, Port Moresby, New Guinea (R. 6, Pros. Exs. 1 and 2). 
It was stipulated that air mattresses were of the value of $12.30 each; 
flying jackets, $8.12 each; flying boots, $6.19 per pair and flight bags, 
$12.30 each (R. 8, ~os. Ex. 7). About 3 October, 1943, Sergeant Edward 
S. Parish bought frbm accused one pair of flying boots for five pounds 
and five air mattresses for fifteen pounds (R. 7, Pros. Ex. 5). About 
15 October, 1943, Private First Class Irving Warshaw saw accused sell 
"twelve B-4 flight bags, United St~tes property, to an enlisted man" 
(R. 7, Pros. Ex. 4). Between 1 September and 1 December, 1943, Private 
Howard A. Olson "purchased approximately 150 air mattresses, United 
States property" from accused (R. 7, Pros. Ex. 3). 

On 1 December, 19431 after having been advised of his legal rights, 
accused made a statement to Lieutenant Colonel Edward D. Markham in 
which he admitted, in effect, that he took from the Port Moresby Air. 
Depot and sold approximately one thousand air mattresses for about five 
pounds each, approximately fifty flying jackets for about five pounds 
each, approximately 20 ·pairs of flyi~ boots for about five pounds 
and about thirty 0 B-4" bags for 0 two {2) or three.pounds (~3J" (R. 7·8, 
Pros. Ex • 6).· 

At the conclusion of the testimo~ of the witnesses for the defense 
the accused elected to make an unsworn statement which, in pertinent 
part, is as follows& 

"* * * In regard to the theft of the Air Corps mattresses, 
I want you to know .thatall Air Corps equipment was used by 
Air Corps personnel entirely. This was done particularly 
at the time the bomber squadrons could not get their requi
sitions fullfilled through Port Moresby Air Depot and I was 
in a position to fulfill them. When some of the men ap
proached me for different articles, I gave them to them and 
on occasions they gave me a small consideration. Eventually 
I was transferred to another department. In the meantime 
I hadn't been paid for quite some time by the Army due to 
:f'act that I was on detached service with various units and 
organizations and it wasn't convenient for the Arrrr:r to pay me. 
However I had been at that base for quite some time - three 
or four' months - and they could have paid me but didn't, and 
therefore I was short of money, and gave these things away and 
I took consideration for it. I knew it was wrong when I did 
it but it was a kid trick and I was only 18 at the time when 
I did it~" (R. 25). 

3. 
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4. The evidence f'U.rther·shows that on 4 December, 1943, accused 
was confined in the Base "D" Stockade, APO 929 (R. B, Pros. Ex. 8). 
On 3 ~~ch, 1941+, Private Clifford A. Lomire, acting as a guard, took 
accused and three other prisoners to the 3rd Medical Detachment where 
the prisoners were put to work in a warehouse. About 1400 hours ac• 
cused went to the latrine. Upon his failure to.return search was 
made but he could not be found. No ·order had been received by the 

frison officer for his release and he had not been set at liberty 
R. 8-9, Pros. Exs. 10 and ll). On 14 March, 1944, Staff Sergeant 

Per:cy A. Raines, of the Military Police, met aci;used in Coolangatta, 
Queensland, Australia (R. 9). Accused was dressed in a khaki · 
·un11'orm and told Sergeant Raines that his name was John w. Stoner. 
They then went to the Red Cross pavillion where accused was staying 
and a search of accused's personal effects revealed t~t."he had 
furlough papers, a pay book and dog tags in the name of John w. 
Stoner". Not satisfied with his identity, Sergeant Raines made 
further investigation and as a result thereof accused was apprehended 
on 15 March, 1944, and taken to the South Brisbane Military Police 
Station (R•. 9-10). · . ' ' 

About 2100 hours, 27 March, 19441 the lights were.turned out 
in· the guardhouse in which accused was confined. Shortly after 
midnight four prisoners, including accused, were found to be missing. 
An investigation revealed that ther had escaped by sawing in two an 
iron bar or the cell window (R. 12). On 5 September, 1944, accused 
was approached by Staff Sergeant Matthew Spiller·on Pitt Street, 
Sydney,· Australia. He was dressed in the uniform of a first lieu• 
tenant of the Air Corps, and when Sergeant Spiller asked accused 
to identify himself, he made no response. Accused was taken by 
Sergeant Spiller to the Provost Marshal's Office where he admitted 
his true identity. On his person was foWld an "Army Air Corps pilot 
and ·crew member card•' in the name of Lieutenant John R. 1lartin which 
bo:i.•'°e the signatures of 11Edgar J. Hoover, Federal Bureau of Investiga
tion" and •Lawis N. Rhodes, Lieutenant Colonel, CMP". Accused 
admitted that he had stamped and signed the signatures on the card 
(R. 15). 

After having been advised of his legal rights, accused made a 
written statement to Captain Francis T. Murphy, dated 7 September, 
1944, which is in part as follows: 

11 0n 3 March, 1944 I escaped .from Advance Base •D• 
stockade• I was at that time awaiting a general court 
martial. * * * before leaving I sent a telegram to an 
enlisted man .from the 374th Troop Carrier Squadron, who 

_was a telephone operator with that Organization. The 
.'. telegram. was coded and specif~ed instructions to arrange 
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transportation, pay book, dog tags, uniforms as I was 

getting ready to leave the stockade. Prior to this, 

it had all been arranged when the J74th Troop Carrier 

Squadron was in Moresby, that I would resume the alias 

of John W. Stoner. After these arrangements were made 

with the enlisted man at 11.oresby they were carried out 

after ~he telegram was sent. 


"After leaving the stockade I received my clothes, 
dog tags, papers pay book and I got on a plane at the 
Seven Mile Drome and went to Gusap. From there I went 
by plane to Lae. From Lae to Dobodura and from Dobo
dura to Nadzab, from Nadzab to Cairns and from Cairns to 
Archerfield, Brisbane. From there I went to Coolangatta, 
when I ran into the olerk of my outfit who turned me in. 
I was apprehended about 27 March and placed in the guard 
house, Base 3, A.FO 92). Prior to my apprehension at 
Coolangatta, arrangements had been made by my oontaot in 
Sydney, who has since returned to the States from the 
96th Replacement Center, to transport me from Coolangatta 
to Sydney by automobile. 

"When I arrived at Base 3 guard house I was put in 

solitary. A hack saw was given to me a few days after 

I arrived and I sawed one bar off. There was a wooden 

door behind it, and I shoved the panels out of the door 

and walked out. * * * I went to Ascot and had some new 

clothing issued at the Supply Center, which consisted of 

sun tans, field jacket etc. I went into Ascot to an 

Orderly room, and asked for the Supply Sgt., to get my 

clothes. I told him someone had .stolen them the night 

before. He refused to give me an;:r. I swiped a book 

of passes when he was not looking. I signed his name 

on one and took it over to the Supply Sergeant and drew 

my clothes. 


"From Ascot I went to the next train depot and took 

a train to Sydney. ***Arrangements were made between 

Ready and Hughes to get me fixed up with civilian clothes, 

money and ~dentification card. I went to 169 Ba.roam 

Avenue Paddington with Hughes to see a man named V_ince. 

I could not make any arrangements so was transferred to 

Hughes apartment. I stayed there for about one week 

and finally got clothes, identification card, transporta

tion. All arrangements were made for me. Ready was 

going to make arrangements for me to work for him or 


·someone erse on the wharf or driving his own car or any
thing else he had in mind. I refused this so he 
introduced me to another chap named William Chapello 
* * * . I got together with Chapelle. 

5. 
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I worked along with Chapello with sly grog - whiskey 

in.small quantities, reselling it. The volume of 

stuff that was taken·from the various rooms and hotels 

did not amount to much money. 


"I·was in sun tans for awhile, back to civilian 

clothes and then went into sun tans on many occasions. 

I later changed into United States Naval uniform.. I 

then bought an officer's uniform, wearing 2nd Lt. bars 

with Air Corps insignia. I then later changed to 1st 

Lt. with wings - the same uniform that I was wearing 


, 	when I was apprehended. At various times I occupied 

a room at 75 Mullins Street, Balmain, and other places 

throughout the city. 


"I had intentions of returning to Military control, 

M!i.jor. Markham, Trial Judge Advocate, Headquarters, 5th 


· Air Force, Nadzab, a week before I was appreh~nd.ed." 


(R. 19-20, Pros. Ex:. 13, p.·1-2). 

Corporal Floyd D. Davis testified for the defense tnat he was 
in charge of the mess hall in the stockade.at Port Moresby. He 
further testified that the prison officer and the "proper authorities" 
knew that accused had _said - ' 

•*,**that if he wasn't tried by the time he was in 

confinement three months he was going to break and 

come down to the mainland and try to find this evidence 

and bring it back so that in that way he would clear 

hillself'.• (R. 21). 


Accused, 1n his unsworn statement, stated that the reason he lert 
his first place of confinement was.that he had waited 90 days tor trial 
and wanted to "gather sufficient information and evidence 1n 'lfI1' own behalf'". 
That when in confinement in the stockade at Base J he endeavored to contact 
the Air Corps Provost Marshal and after waiting 11a f'ew days" ·heard that he 
was to be returned to New Guinea •so I lett". He went to Sydney in an 
endeavor to contact two officers but upon arrival found that •one of' the· 
of'f'ioers was in the hospital and the other had ione back to the States and 
10, there I was, and that's what messed me up" (R. 25-26) • . 

s. Specif'ioations J and 4 of the Charge allege larceny and the 
wroDgf'Ul. aale of govermnent property "from l September to l December 
1943•. While larceny generally is not a continuing offense, if the 
suooessive takings are all pursuant to a single, sustaine~, criminal 
illpulse and. 1n the execution of a general fraudulent scheme, the 

http:stockade.at
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separate thefts together constitute a single.larceey, regardless ot the . 
time which may elapse·between each act and mq be so alleged (C.11. 2191.35

1~' XI B.R. 225; .36 C.J. sec.· 219, p~ 7981 .32 Am. Jur. sec. 9, p.
894). ·Successive unl&wf'Ul. sales of government propert;r under s1ailar 
circumstances may likewise be alleged as a single otteme." · ..ioouaed, b7 
his plea ot cuiltJ', admitted the thetts and wrongful sales. .The evidence 

.introduced bf the. prosecution reveals that accused did in tact ooait the 
. acts charged and that his pleas ot gullty thereto were not iaprovidentl.1' . 
entered. · . · . . . : · · · 

Accused is ·charged in Specifications 1 am 2 ot Additional Charge I 

with desertion. · •Desertion is absence without leave accompanied .by the· 

intention not to return * * *• (par.· 1.30,a, M.C.M. 1 1928). As to ea.ch 

desertion the evidence.establishes that.accused went absent without leaTe 

bT escaping :from confinement. Following his first breach o:f oolltineaent 

·accused tranled i'rom New Guinea· to Coolangatta, Queensland, AuStralla, ' 

. where he was apprehended twelve dqs later. . At that time he ga'ie. a talse · 
name a!ld of'tered :f'alse turlough papers, pa;f book and dog tags in support 
thereo:f'. Following his second breach of' confinement accused traveled 
f'rom Brisbane to Sydney, Australia, where he was apprehended more than 
.tive months later while Dl$.Squerading as a .tirst lieutenant of the Air 
Corps.. He re.tuaed to disclose his identity untU he was taken to the 
Provost Jlarshal'11 o:t'.tice. An •J.ir Corps pilot and crew member card•, 
bearing the name of Lieutenant.John R. Martin, was found on his penen. 
Re ad.mitt~ that at dit!erent times during his absence he wore civilian 
o1othes &Di a naval uniform, and had engaged in the unla.wruJ. sale ot 
liquor•. · From :tJie evidence the court could properly' infer, to the ex
clusion of eTeJ.7 other reasonable hypothesis, that accused intended when 
he absented himself' on both occasions; or at some time during each absence, 
not to return to the service (par. 1301,, Jl.O.M., 1928), and thus could 
properly predieate its findings. · 

The sentence imposed upon the accused is authorized upon conv'iction 

ot the several offenses of which accused was found guilty. Confinement 

iii a penitentiar,y is authorized .. bT Section 87, Title 18, U~ted States 

Code, and bT Article of· War 42. . . · . . ' 


6. P'or the re~sona stated above ·the Board o.t Review holds the 

record o.t trial legal~ suf'tioient to support the findings and· sentence~ 


. 7. 
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ARMY SERVICE FORCES 

In the Branc.h Office of; The Judge Advocate General 
Melbourne, Victoria, 

Australia. 

Board or Review . . 19 Januarr, 1945.
CM A-1752 
' 

UNITED STATES Trial b7 G.C.M., convened at 
APO 719, 16 December, 19.44. 

v. Dishonorable discharge, totall 

l 

forfeitures, confinement at 
Private EDWARD LITTLE ·hard labor tor eight years.
(6999859), 868th Bom The United States Di8ciplinary
bardment .Squadron (H). Barracks, Fort 'Leavenworth, 

Kansas. 

HOLDING by the l30ARD OF REVIEw 
STAGG1 ROBERTS and KUR1'HY, 

Judge Advocates. 

l. The record ot trial in the case or the soldier named above bas 
been examined by the Board of Review. 

2. The accused was tried upon the following charges and speciticationsa 

CHARGE Is Violation of the 63rd Article of War. 

Specifications In that Private Edward Little, 868th Bombardment 
Squadron (H), did, at AFO 704, on or about 17 October 19.44, 
behave himself with disre8pect toward Major James D. Barlow, 
868th Bombardment Squadron {H), his superior officer, by . 
saying.to him, "You are a lousy f'uoking godd.a.m comm.anding 
ottioer; I wouldn't trust you with· a tu.eking nickel of 'IIf:!' 

own", and ftI 1m not through with you yet1 , or words to that 
e.:f'feot. 

CHARGE II2 Violation ot the 64th Article ot War. 

Speci.tications In tba.t..Private Ed.ward Little, 868th.Bomb8.rdment 
Squadron (H), did, at APO 7041 on or about 4 No"lellber 19.44, 
strike Captain Altred J. Krug, 868th Bombardment Squadron 
(H) 1 his superior officer, who was then in the exec~tion 

http:saying.to
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of his office, on the arm with his fist, and that he 
did further offer violence against the said Captain 
Alfred J. Krug in that he did grab him with both hands 

. about the arms, neck and body. 

He pleaded' not guilty to the charges and specii'ications, was found guilty 
as charged and sentenced to.dishonorable discharge, total forfeitures, and 
confinement at hard labor for eight years. The reviewing authority ap
proved the sentence and designated the United States Disciplinary Barracks, 
Fort Leavenworth, Kansas, as the place of confinement. Pursuant to 
Articl,e of War 5'*, the record of trial was forwarded to the Board of 
Review, Branch Office of The Judge Advoo ate General, Mell::ourne, Victoria, 
Australia.· 

3. The evidence for the prosecution reveals that on the night of 
17 October, 1944, Major James D. Barlow, AC, Commanding Officer, 868th 
Bombardment Squadron (H), APO 7041 was notified that the accused, Private 
Ed.ward Little, was •causing a lot of trouble" at the orderly room. . He 
instructed that the Military Police be called and then went to the show. 
Shortly thereafter he was notii'ied that accused was causing more trouble. 
He proceeded to the orderly room and found accused sitting in a car nearby.· 
Accused refused to get out of the car when so ordered by the Militar;r · 
Police and the Sergeant of the Guard. Major Barlow ordered accused to 
get out of the car. Accused obeyed and followed Major Barlow into his 
office where he saluted him. Upon being asked if he had been drinking, 
accused replied in the affirmative but stated that he was not drunk. 
Having no place in which to confine him, Major Barlow instructed one 
of the men to get accused's cot and "put him under guard in the orderly 
room". Accused then said "Don't you trust me?" to which Major l3arlow 
replied DNo; you donIt deserve to be trusted" :(R. 8). Accused then 
said "'You are a lousy goddamned commanding officer,'" and that he 
would not trust the Maja:- "with a nickel of his own• adding in a "threat
enillg tone of voice" (R. 12) "I am not through with you yet• (R. 9). 
Major Barlow further testii'ied that accused was not drul'.lk but that he 
had been drinking, that he carried himself' very well, am' talked ver;r 
plainly (R. 9). At the time in question Major Barlow was wearing the 
insignia of his rank and accused addressed him as "Major, sir" (R. 9). 

Private Donald F. Combs, while testifying as a witness .t'or the 
defense, stated that he was present when the incident in question happened 
on the night o.t' 17 October, 1944. At that time he heard the accused ask 
Major Barlow •in a militar;r manner" ii' he would trust accused ~ hillselt to 
go to their tents and sleep that night. The Major replied "Non at which 
time accused told him (Major Barlow) ttthat he wouldn•ttrust him with a 
nickel of his own money" and when Major turned and started to go out 
Accused said nwait a minute, Major; I am not through with you yet•. It 
was this witness's "impression that he wanted inore words with him--wanted 
to say more to hiJD--but the Major wouldn't speak aeymore to h1n that night" 
(R. 21). At no tlll.e did he hear accused •use arr:r threatening tones or 
words to the Majorn (R. 21). . · 

http:drul'.lk
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.lt about ll:OO or 11:30 on the night of 4 November, 1944, Captain 
Altred J. Krug, MC, of accused's unit, when leaving the dispensary' for 
his quarters, ·met accused and asked him "if he didn't think it was a 
little late and he should go to bedlt. Accused stated that he would 
•like to have a cup of co:f.fee". Captain Krug and accused then went 
to the mess hall where they drank coffee after which accused promised 
the Captain that he would go to bed. Accused lett the mess hall but 
shortly thereafter was seen with Private Combs coming across the area. 
Captain Krug said •Private Little, I am ordering you to. go to bed". 
Accused would make no prollise to go to bed. Captain Krug then went 
into the mess hall •to call the OD and the Sergeant o£ the Guard11 (R. 15). 
Accused tollowed hill into the mess hall alXl when he (Captain Krug) 
lifted the receiver accused •put his band on the clicker so I couldn't 
use the phone" 1 stating "You are not calling anybody" (R. 42). Captain 
Krug ordered him to •let go of the phone" which order accused complied 
with, but when the Captain again attempted to use the phone the same 
perfonna.nce was repeated. Captain Krug testified: 

"* * * He then pushed me and shoved me about 6 or 8 feet 

:from the phone. He struck, and I parried it with my 


·left hand. Seeing that I couldn't get to the phone, I 

ordered one o:f the men in the mess hall to go get the OD 

and the Sergeant of the Guard. 


Q. At the time he struck at you, and you parried with 

your-lert arm, did his fist hit you? 

A. Yes, sir; the left .forearm.• (R. 15-16). 

This witness admitted that he had one small drink of wine on the evening 
in question. 

On the night in question Sei:geant William A. Easler, a baker in ao
cused' s unit, was on duty in the kitchen at about 11100 P.M. He saw 
Captain Krug and accused enter the mess hall and observed Captain Krug 
when he attempted to use the phone. He testif'ied: 

•The Captain tried to pick up the telei;i:ione, and Private 

Little put his hand over the Captain's to keep hill :from 

taking the phone out ot the rack. 


Q. Did you see ~ng else occur? 
A. Well, there was a scut.f'le back and forth over the 

telephone. ·The Captain tried to get it, and Private 

Little tried to keep him .from getting it" (R. 18). 


During this tille accused stated to Captain Krug that tthe wanted to talk 
to hi.Ii, to wait a llinute• 1 and tried to keep hill .from getting the telephone. 
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He further testified that accused wa$ "staggering" when he ca.me into the 

mess hall but "Whether he was drunk or sober" he was not in a position to 

say {R. 18). Upon being asked if Captain Krug was drunk he replied "Not 

in my estimation; no, sir" (R. 19). Upon examination by the court this 

witness stated that he did not see any "blows struck by either partyw and 


. that in his "opinion" accused was drunk (R. 19). · 

Private Donald F. Combs, of accused's unit, testified that he was a 
tent mate and a close friend of accused; that between 5100 and 6:00 P.M. 
on 4 November, 1944, he and accused secur'ed some whiskey and were "drinking 
a little" during which time accused had consumed more than a quart (R. 24). 
Some time between 9:00 and 10:00 o'clock that night they met Captain Krug 
and the three of them went to the mess hall and ate sandwiches, after 
which Captain Krug "asked Private Little to come on and go to bed". Witness 
and accused left the mess hall, talked with a Private Webb and returned to 
the mess hall where they met Captain Krug who stated to the accused that 
"he had told him to go to bed". Captain Krug went to the telephone to 
call the Sergeant•of the Guard. Accused "tried to keep him from calling 
by holding the phone". Witness stated that he "stepped in between them 
and tried to keep them aµi.rt" but that Captain Krug "reached around me and 
pushed him f aocusedJ down11 • Accused and this witness left the mess 
hall and went outside. Combs returned in about 5 or 10 minutes and 
accused "was stretched out on.one of the tables, passed out--to my know
ledge, ·he was". .Witness then left the mess hall but returned some time 
later and saw accused lying "on the ground, face down" (R. 21). At no 
time did he see accused strike Captain Krug, testifying "I don't' see how 
he could, sir, when' I was right between them". In his opinion Captain 
Krug had been drinking as he could smell alcohol on him (R. 22). 

Private Cecil V. Webb, Headquarters Squadron, XIII Bomber Command, 

testified that on the night of 4 November, 1944, he was in his tent about 

30 feet from the mess hall. He had previously seen accused who •was 

drinking" and had attempted to get him to go to bed but to no avail. 

This witness went to bed and shortly thereafter he heard Captain Krug 

say "Turn loose of the phone, Little". He dressed, went to within 30 

feet of the mess hall, and heard the Captain say to accused "I'll cold 

cock you" after which statement there was much talking between the ac

cused and Captain Krug, and •both seemed to be talking in a loud tone 

of voice." He saw Captain Krug reach around Private Combs and push 

accused to the ground at the same time stating "That was the wrong move, 

Little" (R, 30). He further stated that at that time accused was drunk 

and, as to Captain KrUg, "I couldn't say he was drunk, but he was acting 

to the point where you could see he was drinking" (R. 32). Private 

First Class Thomas W. Kerby testified that on the night ·or 4 November, 

1944, he entered his tent about 8:00 o'clock. At that time he 
.. 
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saw Captain Krug and some enlisted men in the tent drinking wine They 
were "prett1 loud" and kept him awake.for about an hour after whlch they· 
left (R. 33). Corporal Ralph W. Smith, of accused's unit, testified that 
on 4 November, 1944, he heard loud talking ~n the mess hall. Accused 
had been drinking and about "laOO or 2:00" in the morning (R. 36) he saw 
him walk "over toward another table, and passed out there and fell under 
the table". 

The accused elected to remain silent. 

4. The evidence is so clear and convincing that.the accused did, 
at the time and place alleged, behave himself with disrespect toward his 
superior officer, Major James D. Barlow, that a recital of the testimony 
is ·deemed unnecessary. The court was warranted in finding accused 
guilty of this charge and its specification. 

The record contains evidence upon which the court was warranted in 
finding that accused did, at the time and place alleged, strike his · 
superior officer, Captain Alfred J. Krug who, at that time, was in the 
execution of his office. While there is no testimony: in the record 
supporting the allegation that accused "did grab him,l'"Captain KTUfi} * * 
about the arms, neck and body",, there is testimorv that accused and 
Captain Krug were scuffling and that accused forcibly attempted to prevent 
him from using the phone and shoved him •about 6 or g feet from the phone•. 
Such facts clearly constitute an offer of violence and the variance be
tween the allegation and the proof' did not prejudice accused's substantial 
rights. The only other question requiring consideration by the Board of' 
Review is that of accused's mental accountability at the time in question. 
It is undisputed that at that time accused had been drinking. However, 
his actions prior to, and at the time of' the alleged assault, do not show 
him to have been so bereft of his· mental faculties as to have been rendered· 
incapable of knowing that his wrongful acts were directed toward his 
superior officer. He answered Captain Krug in an intelligent manner 
when the Captain told him that he should go to bed, stating that he 
wanted some coffee. He accompanied the Captain to the mess hall and 
there drank coffee and ate sandwiches. Shortly thereafter, when he 
received a direct order to go to bed, he not only failed to obey it but 
followed the Captain into the.mess hall and by PhY"sical force attempted. 
to prevent him from using the telephone, stating to him "You are not 
calling arvbody". Captain Krug testified that accused was not at that 
time drtmk. While Captain Krug may have been drinking there is no 
testimoey that he was drunk or that his actions, in aey manner, offered 
justifiable excuse to accused for his conduct. The court, in whose 
province it lies to weigh the evidence, judge the credibility- of the 
witnesses, and determine controverted issues of faot, found the ac
cused guilty as charged. · There is ample evidence in ,the record to 
support ·the court 1s findings. 

5. 
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The sentence imposed herein is allowable upon conviction or 
the offenses alleged (par. 104~, M.C.M., 1928). 

5. For the reasons stated above the Board or P.eview holds the 
record or trial legally sufficient to support the findings and sentence. , 

Judge Advocate • 

..._.·-~--~.,.Jr,.,.....~------' Judge Advocate. 
Colonel, J.l/.G.D. 
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lst Indorsement. 

Army Service Forces~ Branch Office of The.Judge Advocate General, A.P.O. · 

924, 22 January, 1945. 

TO: Commanding General, Thirteenth Air Force, A.P.o. 719. 

l. In tpe case of Private Ed;ard Little (6999859), 86Bth Bomtardment 
Squadron (H), attention is invited to the foregoing holding by the Board of 
Review that the record of trial is legally sufficient to support the sentence, 
which holding is hereby approved. Under the provisions of Article of War 

-sot, you now have authority to order the execution of the sentence. 

2. Before final action is taken in this case it is requested that 
further consideration be given the term of confinement and the indicated 
intention of executing the dishonorable aischarge and returning the. prisoner 
to the· United States with the view to reducing the term of confinement and 
substituting for the proposed disposition of the accused the suspension of 
the execution of t1:2 aishono:rd.ble discharge anei the designation of the New 
Guinea Detention and Rehabilitation Center, A.P.O. SOJ, or other suitable 
local facility, as the place of confinement. 

The accused was convicted of the two offenses of (1) disrespect·to a 
superior officer on 17 October, 1944, and (2) of striking a superior officer 
on 4 November, 1944. Since the maximum allowable term of confiner.:ient for 
the first of the two described offenses is six months, it necessarily follows 
that Little is being subjected to a seven and one half years tenn of con
finement for the offense of striking the superior officer. The evidence 
reveals that the striking of the offiqer occurred under-the following 
circumstances: · Captain Krug met the accused late in the evening of 4 
November, 1944, in the area occupied by the 868th Bombardment Squadron 
(H) to which they both telonged. Captain Krug was the squadron surgeon 

and, so far as the record of trial and i:.ccompanying papers reveal, bore 

no other military relationship to the accused. Apparently observing that 

the accused was intoxicated, Captain Krug asked him if he did not think 

it a little late and that he should go to ted and then accompanied the 

accused to the latter's tent area. The accused the~ stating that he 

would like a, cup of coffee, Captain Krug went with him to the mess hall 

where, together with another soldier, Private Combs, who was.with the 

accused at the time Captain Y..rug first met him, all three sat down 

together and drank 'coffee and ate sandwiches. The accused and his 

companion then left the mess ha~l ostensibly to go to bed, Captain Krug 

remaining in the mess hall. Some time later when Captain Krug left the 

mess hall he saw the accused and Private Combs in the immediate vicinity 

arrl ordered him to go to bed. rhe accused not promising that he would 

do so ,Captain Krug went into' the mess hall to phone the guard. The 

'accus~d followed him in and by putting his hand on the telephone prevented 
the Captain froin using it and there then followed a series of slight 
physical encounters designed on the accused's part to prevent the Captain 
from using the telephone. Ap~arently there was a considerable amount of 
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pushing and shoving engaged in by both the accused and tl:e Captain and 
frcm this incident the charge against the accused of striking his superior 
officer arose.· The evidence is clear that the accused was very intoxicated. 
The evidencli is also clear that the Captain had in substantial effect been 
fraternizing with the accused and Private Combs by sitting in the mess hall, 
drinking coffee and eating sandwiches, and conversing with ~hem. 

·1fuU.e the offense or striking a superior officer is generally a 
serious one the seriousness in a particular case is dependent.upon the 
involved circumstances. Under the circumstances of this case as described 
in the preceding paragraph, it is s,pggested that the seven and one half 
years tenn of confinement is exces~ive and shou~d be substantially 
modified. In this connection attention is invited to the inclosed 
statistical data revealing that the average term of confinement through

. out the Southwest Pacific Area (and the South Pacific Area to August l, 
1944) for the offense in question is three years and two months. Many 
of the sentences involved in this compilation are based upon instances 
of defiance of authority or malicious conduct not reflecting (except in 
one case) the influence of intoxication. The maximum tenn. of confinement 
for life allowable for violation .of.this Article or War is, of course, 
to meet th:! necessities of the most serious cases; where the circumstances 
do not re11.ect that a serious offense has been committed a more moderate 
punishment is indicated. 

The accompanying papers reveal that Little has committed numerous 

offenses during the past five years and punishments by summary and· 

special courts-martial number about ten. Vlhile his rehabilitation is 

probably not indicated nevertheless it is recommended that the eiecution 

of, the dishonorable discharge be suspended and 'a local place of confine

ment be desigriated. This action will be in accord with War Department 

policy and will require him to perform military service as a prisoner• 


. The offenses committed by Little.are substantially military in character. 
In consequence, if he is sent to the United.States he will, in all 
probability, be returned to civil life as soon as the war with Japan is 
over. To return him to the United States would ha\.e the effect of 
requiring other soldiers to shoulder his responsibilities for military 
service and have the practical result oi' rewarding him for his offenses 
of relieving him of the necessity of performing military service as a 
prisoner and providing him with the relative comfort and security or the 
United States Disciplinary Barrc:.cks. Such a result is considered ex
tremely unfair to the soldiers who behave themselves, and for that reason, 
among others, in a case such as the instant one, the policy which has been 
adhered to for the past two and one half years is that such offenders are 
required to remain in this part of the world and assist in the military 
effort by rendering service as prisoners under suspended execution of 
the sentence of dishonorable discharge, unl.ess they are of such a vicious 
character that they would be a source of danger to fellow prisoners•. 
It is not controlling that the prisoner may not be_ suitable for restoration 
to duty, that is not the test, but rather can· his services be utilized as 
a prisoner. 
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J. When copies ot the published order in this case are 
forwarded to this otfice they should l:e accompanied by the foregoing 
holding and this indorsement. For convenience ot reference and to 
facilitate attaching copies of the published order to the record in 
this case, please place the file .~~?tr of the record in brackets 
at the end ot the published orderl as followsa 

(CM A-1752) 

EB.NF.ST H. BURT, 

Brigadier General,, U. s. Army, 


Assistant Judge. Advocate General • 


. ' 
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ARMY SERVICE FORCE.$ 
In the Branch Office of The Judge Advocate General 

Melbourne,. Vic tori.a, . 
Australia. 

Board of Review 29 January, 1945.CM · A-1774 

UNITED STATES 	 ) Trial by G.C.M., ·convened at 
) APO 96, 7 December, 1944. 

v. 	 Dishonorable discharge, total 
forfeitures, con!inera:lnt 

Technician Fifth Grade JOE W. l 
 at hard labor for twenty
COPELAND (34170881), 823rd 	 years. .The. United States 
Amphibious Dukw Compa.zv. 	 ~ Penitentiary, McNeil Island,

) Washington. 

HOLDING by the BOARD OF REVllJV 
STAGG, IlOBERTS and MURIBY1 

Judge Advocates. 

1. The record o! trial in the case of the soldier named above has 

been examined. by the Board of Review. 


2. The accused was tried upon 	the followi~ charge and q>ecification: 

CHARGE: Violation of the 93rd 	Article o! War. 

Specification: In that Technician Fifth Grade Joe W. Copeland, 
823rd Amphibious Dukw Comparv1 did, at or near Pastrana, 
Leyte ·Province, PhiJ.lippine Com:n.onwealth, on or about 9 
November 1944, with intent to commit rape, conmit an assault 
upon Fn.staquia Yorbos by will!ul:Jy and !elonious1y and 
against rer will pushing her to the noor o! a Filipino ,!!ut, 
pointing a rifle at her and attempting to have unlawful 
sexual intercourse 1li. th the said Eustaquia llorbos. 

~ He pleaded not guilty to, and was !own guilty o!, the charge and its speci-. 
· fication an::\ na aentenced to dishonorable discharge, tat.al forfeitures, and 
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coni'inerrent at hard labor for twenty years. The reviewing authority approved 
the senten:e and designated the United States Penitentiary, McNeil Islam, . 
Washington,, as the place of confirement. Pursuant to Article of War 50!, the 
record of trial was forwarded to the Board of Review,, Branch Office of The 
Ju:ige Advocate General,, Melbourne, Australia. 

3. The evidence reveals that on 9 November 1944 accilsed,, a manber of the 
82.3rd Amphibian Truck Duklr Compaqy, was stationed near the town o.f Pastrana,, 
Leyte,, Philippine Islands. About noon on that day Floro Guba, a Qative,, joined 
accused at a truck in his battery area. Accused told him "that we would just 
take a walk dam the road" (R.9) •. Guba and accused,, the latter carrying a 
carbine sl.une over his shoulder,, walked less than a kilometer to the house 
occupied by Eustaquia Morbos, a native woman about 37 years of age. When they 
arrived accused,, without SC\}"ing anything (R.13),, 11 jumped into the house * * * 
grabbed the hand of the women and they struggled together" (R.10). Guba,, 
'Who had follared accused into the house,, said,, 11Don1t do it" and tried :to 
stop accused by holding one of his hands. Accused pointed the carbine at him 
and also at the woman and Guba ran from the house to seek help (R.10,14). 

The native woman, testii'ying through an interpreter, stated thatt 

"* **When the accused entered our house he grabbed~ 
hands. * * * The accused did not say aeything to me nor 
I say anything .to him. * * * I t?"led to make mysel.1' free 
!ram the grip. * * * As soon as he held my hands he 
tried to make mz lay flat on the floor but we struggled 
and he was unsuccessful. * * * The second struggle he 

~ aicceeded in putting me down and the n~ro was right 
,,..\ 	 abOV"e me. * * * he put_h.!~ penis out but he did not have 

his pants ott• * * * Because I tried to overlap II)! legs,, 
that is why the negro was not able to penetrate Lm:! bodiJ.
* * * /j{j..s peniil_ was between~ two legs [ind he had an 
em.issio.ef * * * (R.16117). · · 

Accused then arose and ran out of the house. The native woman did not consent 
to the acts and did her 11best~ to resist him (R.17). 

- . . 
. Between one and one-thirty th at aftemoon Privates Karpinski,, Burnett, 
and Gu.9h were walking en the road near Pastrana. They were stopped by two 
natives,, one of wmm said 11.Anerican negro went into house and took girl,, knock 
her dam and used point of .rine. He did like Jap did" (R.2.3). On thai.r way 
to the native. village to investigate they met accused who told them,, in effect, 
it.hat he had been there, that he had had sexual intercourse and was returning 
to the battery. He was asked "if it was hard to get and he [8.ccusesfl said it 
was damn hard to get that· all he got in was the end of his peter. * * * the 
only way to g·et it was with a gun" (R.251 28,29). 'lbe three soldiers were guided 
to the native woman's house where.they found her crying (R• .32). She told them. 
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"he forced her at the point 01· a gun and she hit the gun an:l. cut her finger"
(R.29,31). . 

Accused was subsequently taken into custody and was identified by' 

both Guba and the wanan as her assailant (R.13,19,20,33). 


Three witnesses appeared in accused's behalf•. Two testified that 
they had had lunch with him on the da;,y in question (R.36,44) and saw him work
ing oq. his Dukw that afternoon. However, neither saw accused from. about 
1:00 P.M. until about 1:45 P.M. The third witness testified that he saw accused 
in the battery area about three o'clock in the afternoon on the da;y of the in
cident (R.45). 

Accused elected to remain silent. 

4. Accused is charged with, and found guilty o:t, assaulting FAJ.staquia 
Morbos with the intent to commit rape. The evidence clearly establishes that 
at the time and place alleged accused assaulted the native woman by seizing 
her and physical]y forc:ing her to the floor. The sole question re~iring con
sideration is whether there is aey substantial evideree that the assault was 
made with the int. ent to commit rape. Subparagraph 1491, of tbe lranual for Courts-
Jlartial, 1928, in pertinent p;i.rt states: . · 

"The intent to have carnal knowledge of the woman 
assaulted by force and without her consent must exist 
ani concur with the assault. In oi:her words, the man 
must intend to overcome any resistance by force, actual 
or ·constru.ctive, and penetrate the woman's person. 
Any less :intent will not suffice." 

In the instant case, accused, ~ter forcing the woman to the floor, endeavored· 

to con.sum.ate the act of sexual intercourse and only because of the nature of 

her resistance an:l. possibly because of his own premature ejaculation, failed. 

When talking with other soldiers shortJ..y after the incident he stated, in 

effect, that he had succeeded in his attempt.and that he had used force to 

accomplish his purpose. Such facts constitute substantial evidence from which 

the c curt could, to th'e exclusion of any other reasonable inference, determine 

that coexisting with the assault, accused intended to overcome her resistance 

b;r force and. penetrate her person am. thus predicate their find:ings. 


Al.trough much of the testimony of Prl,vates Karpinski, Burnett and Gush 
was clearly hearsay and inadmissable, the Board of Review is ()f the opinion that 
the canpetent evidence in the record. is of such quantity and quality as 
practically to compel in the minds of conscientious and reasonable men the find
"ings o:t guilty, and that the substantial rights of accused wer.e not injuriously 
affected by the, erroneous mission o:t such incompetent testimony (A.W. 37; 
sec. 1284, Dig. Ops., JAJJ 1912-30; ClL 2377ll1 Fleischer, .mv B.R. 89; CM 241597, 
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Fahey, llVI B.R. 305). 

The sentence imposed is legally. penuissive upon conviction of assault 
with intent to commit rape (p·ar. 104,g_, M.C.M, 1928) and confinement in a peni
tentiary is authorized by- Article of War 42 :for the of.tense, recognized as an 
of.tense o:f a civil nature and so punishable by penitentiary confinement by 
Section 276,Criminal Code (18 u.s.c. 455). 

5. For the reasons stated above the Board or Review holds the record. o! 
trial legally sufficient to support the :findings and the sentence. 
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ARMY SERVICE FORCES 

In.the Branch Office of The Judge Advocate General 
Melbourne, Victoria,· 


Australia. 


Board of Review 
9M A-1777 7 February, 1945. 

l 
UNITED STATES ) Trial by G.O.M., convened at 

APO .38, 1.3 January, 1945. 
v. 	 Dishonorable discharge, tota.l 

forfeitures, confinement for 
Private STANLEI JACOR'3EN fifteen years. The United 
(3268108.3), Company "F", States Penitentiary, McNeil 
149th Infantry-. Island, Washington.l 

HOLDING by the BOARD OF REVIEW 

STAGG, ROBERTS, and MURI'HY; 


Judge Advocates. 


1. The record of trial in the case of the soldier named above has 

been examined by the Board of Review. 


2. The accused was tried upon the following charge and specification: 

CHARGES Violation of the 58th Article of War. 

Specifications In that, Private Stanley Jacobsen, 

Oompaey "F", 149th Infantry, did, at APO #.38 

on or about 14.301 9 December 1944, desert ·the . 

Service of the United States by absenting him

self without proper leave from his place of duty 

with intent to avoid hazardous duty, to wits 

Combat against the enemy,. and did remain absent 

in desertion until on or about 12 December 1944. 


, 	He pleaded not guilty to the charge and its specification, was.found guilty 
as charged, and sentenced to dishonorable discharge, total forfeitures, and 
confinement at hard labor for fifteen years. The reviewing authority ap• 
proved the·sentence and designated the United States Penitentiary-, McNeil 
Island Washington, as the place of confinement. Pursuant to Article of 
War Sot, the record or trial was forwarded to the Bee.rd of Review, Branch 
Office of The Judge Advocate General, Melbourne, Victoria, Australia. 
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3. The evidence for the prosecution shows that on the night 
o:f December 8, 1944, Company F, l49th Infantry, of which accused was 
a member, was bivouacked in an area near the 31st Field Artillery on 
the Island o:f Leyte, Philippine Islands. Captain Arbie W. Allen, the 
Commanding Officer, was ordered to move the company on December 9, 1944, 
to the San Pablo Airstrip No. l, there to take up a defensive position 
against the Jai:anese (R. 7). On that day the compacy, leaving three 
nien to guard an ammunition dump, left the area and proceeded across the 
Daguitan River (R. 8). It was generally understood among the members 
of the compan;y that they were going into action against the Japanese 
(R. 8, 12, 15). Accused was carrying mortar ammunition and was armed 

with an M-1 rifle (R. 11). Captain Allen testified that a.t'ter they 

had crossed the river the company stopped on the bank "for about ten 

minutes so that the men could talce the gravel out of their shoes and 

wring out their socks" (R. 8). Vlhen the company started again, ac-, 

cused was seen by the First Sergeant, Clyde Moore, with "his shoes an:3. 

leggi~· on. * * * He was near a bunch of trucks right at the edge 

of the road. * * *He was going around by these trucks. He had his · 

equipnent on. * * * I didn't notice him walking with a limp * * *41 


(R. 13, 14, 31). The compaey continued about three miles to the San 

Fablo Airstrip where accused was found to be missing from the compa:ey 

(R. 8, 16). From the place on the river bank where the compa:ey had 

·stopped; 	their route of march could be seen for about 600 yards. 
That night the company took up defensive positions and on several 
occasions prior to December 12, 1944, were engaged in combat with,the 
Japanese, one member of the compaey being killed and two injured (R. 9). 

An "hour or two" after the compa:ey lef't, accused had returned to 
the ammunition dump. At that time he took his shoes off and told one 
of the men guarding the dump that he had returned because •he had a 
stone in_his foot" (R. 19). For the next three days accused remained 
with the men guarding the dump. During that ~ime he took his regular 
turn doing guard duty and walked to a mess which was located about two 
hundred yards away (R. 18-19). 

On the 12th or 13th of December, 1944, accused rejoined his 
compaey, then occupying a perimeter {R. 12, 3.2). He reported to 
Captain Allen who asked where he had been. Accused replied that •he 
had a piece of gravel in his :foot and had to have a native pick it out 
with a knife * * * he couldn't continue to march• and had returned 
across the river.· Captain Allen examined accused's foot and found 
"a very small blemish on his heel" (R. 10). Later Sergeant Moore 
also examined accused's foot and found "a little place that had been 
cut, but it. looked more like a little blister than a. cut. It was 
almost healed up. * * * If it had been on 'lfl1 foot, I would have 
thought nothing about it". Upon being asked if' the wo'Ulld was serious 
enough to stop a man from marching he testified "No, sir, it wouldn't" 

. (R. 14). At some subsequent time accused asked permission to go on 
patrol (R. 12). 	 · · 

.2. 
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Accused elected t-; be sworn as a witness alld testifiea substantially 

the same as did the other witnesses with reference to the eve~ts prior to 
the time the compan;y.stopped on the river bank. He further testified that 
when the company started to move "I was the only 11\an with my shoes off. 
I hastened to put them on. . By this time ev:ery man had passed me•. He 
got up and .found that he could not walk. Heagain took oft his shoe 
and •in the heel there was a wound and a pebble was stuck in it. I 
attempted to take it out with my finger, but I didn't succeed•. A short 
time later a native •came along• and removed the pebble with his knife. 
The comPley was then •out or sight. * * * I couldn't walk and I couldn't 
run, so I sat down again. About ten minutes later a man and a boy- with 

· a carabou came PlSt and they took me across the river * * * on the 
buffalo 1s back * * *" • He returned to the . ammunition dump where he 
bathed his foot (R. 22) alldwas told "that Captain Downing was expected 
ba~k momentarily. I said, 'Fine, I will tell him what has happened.'" 
(R. 22). The next day he went to the •medics" at the 31st Field 

Artillery where his foot was treated (R. 27). He further testified 

that while he was at the ammunition dump he "went about half a mile" 

with members of "B" Battery, 31st Field Artillery, on a patrol during 

which two Japanese paratroopers were killed (R. 23). On December 14, 

19.44, he went by truck to where his compaey·•s kitchen was then located. 

The next da;r he joined a party carrying supplies to the,,compaey and 

reported to Captain Allen. He explained the reasons .for his absence 

and showed his .foot to Captain Allen and Sergeant Moore. He testified 

that the "wound was still open at that time" (R. 23). ··on cross

examination he admitted that Captain Allen had said tha,1 they would 

"march" against the enemy and "We were told that some L JapaneseJ 

paratroo~rs had been dropped" (R. 25). · 


4. . 
Accused is charged with, and found guilty of, desertion by absenting 

himself without leave from his place of duty with intent to avoid hazard• 
ous dut;r. The evidence establishes that he was not at his place of duty', 
namely, with the body of Compaey F, 149th Infantry, .from the af'termon 
ot December 9 until December 12, 1944. Althqugh accused admitted his 
absence am that he knew the company was advancing iilto combat he, in 
effect, denied that such absence was with intent to avoid hazardous "duty. 
He contended that he was physically unable to continue to march with his 
company because a stone had become lodged in his .foot; that by the time 
it had been removed the company was out of sight am he therefore returned 
to his compaey•s ammunition dump. Accused fUrther testified that he 
remained there only about four days and that he voluntarily went forward 
by the first .available transport to the perimeter held by his compe.ey 
be.fore the enemy. While at the dump he stood guard and went on a patrol 
and,af'ter rejoining his unit, volunteered to go on Pltrol. 

It· appears, however, 'that at the time he claimed to have been in-. 

capacitated he was seen to walk without limping. From the place where 

he remailied when his compaey moved on without him, their route ot march 

was along a road and could be seen_...tor about 6oo y-ards. After returning 
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to the ammunition dump he walked to mess daily, stood guard.duty, and 
went on a patrol. . Three or four days later, upon rejoining his organi
zation, the Captain and the First Sergeant examined accused's foot. 
The former noticed only "a ver;r small blemish on his heeln and the latter 
a place that "looked more like a little blister than a cut. It was 
almost healed up". 

The intent to avoid hazardous duty may be proved by circumstantiai · 

evidence {CLI 220946, h:a!Jk, XIII B.R. 109). Yihile accused's subsequent 

conduct was indicative that l'}.e did not in fact seek to avoid hazardous 

duty, the circumstances surrounding accused's absence on December 9 

constitute substantial evidence from which the court, the sole judges 

of controverted questions or tact, could predicate their findings that 

accused intended to avoid hazardous duty when he failed to move forward 

with his compa.ey". That accused may have promptly repented his actions, 


· while material in extenuation, is no def'e?".se (par. ]J04, M.C.M., 1928; · 
CJ4 2.38485, Rideau, llIV B.R. 26.3). . · 

Consideration bas been given to the admissibility oJ: the question
propounded to ~ergeant Moore on direct examination "It L the injury to 
accused's fool/ was not serious enough to stop a man from marching?" and 
his answer •No, sir, it wouldn't". (R. 14). It appears that the question 
was directed to the incapacitating effect or·the wound when seen by the 
Sergeant about four days at'ter accused's initial absence. The issue of 
accused's ability to march.at that time was not before the court but it 
might have been introduced and considered by the court with reference to 
the time of' his claimed injur;y. If ao, the Sergeant does not appear to 
have been legally qualif'ied to give such opinion evidence (par. ll2.Q, 
M.C.M., 1928; sec. 1917, ,ll ~, Wigmore, Evidence) and the testimoey" 
was erroneously a~tted. The Board of Review is ot the opinion, however, 
that the admissible evidence in the record is sufficiently compelling that 

. the error, 11' ~, did not prejudice accused's substantial rights. 

The sentence imposed is authorized by Article of War 5S upon the 

conviction of the offense alleged. Con1'1nement in a penitentiar1 is 

authorized by Article ot War 42. · 


;. For the reasons stated above the Beard of Review hol.ds the 

reoorcl of_ trial legal.17 sutticient to support the findings and sentence. 


·~ 
... .., ......•1""".-a-.0-.....-----• Judge Advocate •. 0~'""1-o_n_e_.l 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melbourne, 	Victoria, 

. Australia. 

Board of Review 
CM A-1778 

UN IT ED ST A·T ES 

v. 

Sergeant THEODORE BOST 
(35526523) and Private 
CHARLES H. SOREY (34400743) 1 
both of 345th Aviation 
Squadron, 21st Service 
Group; .and Private HENRr 
B. HARVEY (35526530), 4th 
Air Cargo Resupply. Squadron, 
21st Service Group. 

14 February
1 

1945. 

l 
) Trial by G.c.M., convened at 

Headquarters, Fifth Air Force, 
A.PO 710, 30 October, 1944. As 
to Bost: Dishonorable discharge, 

. total forfeitures, confinement at 
hard labor for ten years. The 

) Federal Refonnatory, 'El Reno, 
) Oklahoma. As to Harvey and Sorey: 
) Dishonorable discharge,.total
) forfeitures, confinement at hard 
) labor for twenty-two years· and 
) nineteen years, respectively. The 

United States Penitentiary, }.lcNeil~ Island, Washington. 

HOLDING by the BOARD OF REVIEW 
STAGG, ROBERTS, and MURPHY, 

1 Judge Advocates. 

l. The record of trial in the case of the soldiers named above has been 
examined by the Board of Review. 

2. The accused were tried upon the following charges and specifications: 

CHARGE I: Violation of the 66th Article of War. 

Spe.cification: In that Private Henry B. Harvey, 4th Air 

Cargo Resupply Squadron, then First Sergeant of the 

345th Aviation Squadron, Technical Sergeant Charles 

H. Sorey, and Sergeant Theodore E. Bost, both of the 
345th Aviation Squadron, acting jointly, and in pur
suance of a col!Wlon intent, did, at AfO 920, on or 
about 19 August 1944,. cause a mutiny in the 345th 
Aviation Squadron by urging the members of said 
organization concertedly to refuse to Captain Kenneth 
c. Peterson, the conunanding officer of said organi
zation, to do arv further duty while he remained in 
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command thereof, ,.Iith the intent to usurp, subvert 
and overrirle for.the time being, lawful military 
authority. 

Cfuili.GE II: Violation of the 67th Article of -~·Jar. 

, Specification 1: In that Private Henry B. Harvey, 4th Air 

Cargo Resupply Squadron, then First Sergeant of the 

.345th Aviation Squadron, being at APO 920 and having. 

reason to believe on 18 August 1944, that a mutirzy- was 

to take place in the .345th A viation Squadron, on or 

about 19 August 1944, did fail to give without delay 

information of said intended mutiny to his commanding 


_officer. 

Specification 2: In that Technical Sergeant Charles H~ 

Sorey, 345th Aviation Squadron, being at APO 920 and 

having reason to believe on 18 August 1944, that a 


. mutiny was to take place in the 345th Aviation 

Squadron, on or about 19 August 19411-, did fail to 

give without delay information of said intended 

mutiny to his commanding officer. 


Specification 3: ·In.that Sergeant Theodore E. Bost, 345th 

Aviation Squadron, being at APO 920 and having reason 


. 	to believe on 18 August 1944, that a mutiny was to take 
place in.the 345th Aviation Squadron, on or about 19 
August 1944, did fail to give without delay information 
of said intended mutiny to his commanding officer. 

Each pleaded not guilty to the charges and specifications upon which he was 
tried and was found guilty of the specification of Charge I, except that the 
words "stage a mass demonstration and disturbance at roll call on or about 
19 August 1944 and to demand thereat a new commanding officer" were sub
stituted for the words "refuse to Captain Kenneth C. Peterson, the commanding 
officer of said organization, to do any further duty while he remained in 
command thereof", and guilty of Charges .I and II and the specification of 
Charge II. Each accused was sentenced to dishonorable discharge, total 
forfeitures and confinement at hard labor, Private Henry B. Harvey for 
thirty years, Private Charles H. 'Sorey for twenty-seven yea.rs, and Sergeant 
Theodore Bost for seventeen years. The reviewing authority approved the 
sentences but reduced Harvey's period of confinement to twenty-two years, 
Sorey's to nineteen years, and Bost 1s to ten years. As to Harvey and 
Sorey, he designated the United Sta_tes Penitentiary, McNeil Island, Washing
ton, as the place of confinement, and as to Bost, the Federal Reformatory, 
El Reno, Oklahoma. Pursuant to Article of Viar 50t, the record of trial was 
forwarded to the Boa.rd of Review, Branch Office of The Judge Advocate General, 
Melbourne, Victoria, Australia. 

2. 
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3. The evidence reveals that on 18 August 1944 the 345th Aviation 
Sq_ua.dron, a labor unit comprised of about 250 enlisted colored personnel {R.l.37), 
commanded by Captain Kenneth C. Peterson, was located on Biak Island, APO 920. 
Accused Henry B~ Harvey was the First Sergeant, accused Charles H. Sorey a 
Technical Sergeant, and Theodore Bost a Sergeant, all of that organization 
(R. 7-8) and occupied the ffame tent. About 6:00 o'clock that evening 
Captain Peterson held a meeting of all the noncommissioned officers of the 
unit and called to their attention certa.lJi deficiencies in the organization, 
stressing particularly sanitation and the fact that certain of them had been 
"letting down on the job". He told them what he wanted, adding "if I 
didn1t get it, if I had to start with the first sergeant·and work down, to 
the lowest corporal, I would break every NCO in the organization" (:l:l.. 14). 
After giving instructions to the First Sergeant (Harvey) and Sergeant Sorey 
to arrange details for the following day of "eighty men on the line and 
seventy-five men on the Wing", the latter number to clear out the area of 
the 54th Troop Carrier Wing, the men were dismissed (R. 14, 15). 

Shortly thereafter First Sergeant Harvey asked Private Robert.H. Cooper 
and a group of about nine noncommissioned officers of the unit (R. 44, 51, 107), 
including accused Sorey and Bost, to meet in his tent. . Upon assembling, 
Harvey asked them 11 how they felt towardtt getting a new colllilE.nding officer (R. 90), 
and he said that he would ttget another con (R. 61). All agreed that they 
wanted a new commanding officer. Sergeant Mallory suggested that their . 
complaints be taken up with the Captain but the others did not assent, saying 
11 We are not going to make a settlement. Either he goes or we goestt (R. 72). 
Bost suggested that the grievances be brought up at a squadron formation (R. 45). 
Pursuant to agreement they went about the area and asked a number of enlisted 
men if they desired a new commanding officer and, having received affirmative 
answers (R. 46, 91) again met, this time in SergeaIIt Cook's tent (R. 46, 57, 
61). Sergeant Harvey told the group that there would be a roll call of the 
entire squadron the following morning and instructed the others present that 
they should advise their men 11to cause a demonstration" after the roll call 
(R. 52, 53, 73, 75, 97, 98). Private Cooper testified: 

"* * * the noncommissioned officers were to instruct theirJmen . 

they were to yell they wanted a new CO. * * * He /:Harvey, was 


· going to call the NCO' s front and center and they were to go to 

Captain Peterson and inform him to the effect that the men of the 

outfit were tired of the gripes, and so forth, that the men were 

bringing to him, and they was coming to him to se.e if there was 

some way to straighten out the difficulty among the men. * * * 

He said if we would get a new CO that anyone who didn1t take part 


, 	in what was going to happen, if we would get a new CO, they would 

suffer .the consequences. 11 (R. 107, 108). · · 


Both Ha.rvey and Sorey instructed the noncommissioned officers assembled what 
to tell the privates (R. 45, 62)~ Harvey saying to tell them not to worry as 
"he was heading the list" (R. 58). When Sorey' asked Private Calvin that 
evening if he, Calvin, "was out to get a new con and the liter said, "Sure, 

3. 
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how would you go about doj,ng it?", Sorey an3wered to "Leave everything to him 
and the first sergeant" (••. 95). When Sergeant Bost was approached that 
evening by Sergeant Mallory "about the payroll", Bost said "I don't have 
time now. I am too busy. There is a big deal coming off" (H. 70). 

The several witne3ses who testified rith reference to the meetings all 
stat~d that it was not contemplated that the men would shout "that they weren't 
going to' work" (H. 87, 140). On the contrary, it was agreed that "Everyone 
would work. That was the tlllderstanding11 (R. 58, 67, 99, 129). Sorey stated 
that if they were charged with mutiny they would all be pwrlshed under the 
66th Article of \\ar, but someone said 111 That wouldn't be mutiny' that every
body was eoing on and do their duty" (R. 44). · 

About 5:30 or 6:00 o'clock the next morning the entire squadron was 
formed and the roll was called (R. 108). after the names of the men who 
were detailed to go to the strip to clean up the area were annotlllced {R. 47, 
63), Private Cooper asked Sergeant Harvey 11 can we go to chow now? 11 Sergeant 
Harvey replied ''You c·.i.n 1t go to chow right yet. I want you for ·a few 
minutes. Chow won.It be ready anyway for anotl1er twenty minutes" {R. 109). 
Immediately the men of the squadron began shouting "We want a new con {R. 10, 
47, 63), 11 l3efore we go to work, we want a new CO" (R. 101), and shouted 
they would not do any work until they "saw the CO" (R. 102, 104). At that 
time Sergeant Harvey said, "What in the damn Hell you mean you want a new 
CO?" (R. 109). The men continued to call out that they wanted a new command
ing officer before they would work (R. 64, 100, 101, 102), at which time 
Sergeant Harvey called the "flight leaders, front and center" (R. 109). 
Captain Peterson, in his tent about 75 feet away {R. 133), heard the dis
turbance and started toward the formation. ALout half way to where the · 
men were assembled he met Sergeants Harvey and Sorey and several other 
sergeants coming toward him. He asked Sergeant Harvey, 11Vlhat the Hell is 
going on out here?" Sergeant Harvey replied, "The men seem to want a new· 
CO. You had better come out and talk to them". Captain Peterson went to 
where the men were assembled, mounted a quarter-ton vehicle trailer, helq 
up his hand for silence, and asked them •what the meaning of this demonstration 
was 11 (R. 11). He testified: 

11A Private Cooper, who was standing to the front, said •we want 
a new CO.' Before I could reply, another man, Private Brewington, 
who was pieing up and down in the middle of the group, sounded off 
with 'If I ain1t got nothing to fight for, I ain't got nothing to 
work for. I ain't going to work until I get a new CO.' This 
was followed by cries and jeers, calls from amongst the men in the 
group to the effect that they wanted a new CO J!nd theY. wouldn't 
work until they got one. * * * {R. 11) * * * L I said.:.? 1If you 
men don't straighten yourselves out, there is going to be quite a 
few of you going to the guardhouse.' (R. 132) ***Brewington 
said * * * 'You can put me in the guardhouse if you want• (R. 13) 
* * *The men made the remark 'if you put one of us in the guardhouse, 
you will have to put all of us there.' {R. 132, 1J6, 142) ***At · 
that point the entire squadron "!loved forward as one man. They 
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moved forward in the si:e.ce of six to eight feet hollering 

1You got to put us all in the guardhouse. We will all go 

to the guardhouse :f,f he puts Brewington in the guardhouse.' 

(R. 13-14) ***All the men assented to this.*** /:ana..:J 

as a group raised their hands and shouted IYeai.n (R. 132). 


The Captain testified that Private Cooper said "We are the majority in 
t.he army. Majority rules in the army", at which time all of the men 
said "Yea". Cooper then asked them "Are you all behind me?" All of 
the men said "Yea" and held up their hands (R. 124, 125, 131). Cooper 
then said "We won1t work until we get a new C011 afier which there were 
cries that they wanted a new commanding officer and that they would not 
work until they got one (R. ll, 64, ·140, 141); that "We wonlt work for 
you but we will work for any other CO" (R. 131, 136). At that time 
someone in the crowd "sounded off with 'Let's go eat. We ainlt going 
to work. We might as well eat'". Captain Peterson told them 
"there would be no breakfast until this matter is settled.• " Then 
Private Brewington "sounded off" with "That is just like you. You 
think you are going to starve us to death. I am going to eat break
fast and I ain't going to work" (R. 11-12). The men shouted "Yie will 
eat breakfast as long as there is breakfast in the area and nobody will . 
starve us" (R. 132). Captain Peterson then told the men that he wanted 
them to go.back to work and that they could appoint a committee of enlisted: 
personnel that must comprise at least two noncommissioned offic~rs an:l gave 
them permission to pl'esent the case to his £captain Petersonl,V commanding 
officer. He directed the First Sergeant to dismiss the men, at which 
time there were several cries of "We won't work. We want a new co. Let's 
have breakfast". Captain Peterson then stepped down from the trailer and 
the crowd dispersed (R. 12). The demonstration above related lasted about 
45 minutes (R. 13, 16, 30). 

Captain Peterson asked the First Sergeant "how long has this been 
going on", the Sergeant replying that "he didn 1t know aeything about it. 
The first he knew about ·it was when he finished roll call that morning" 
(R. 12). He ~the First Sergeant_? then said "Sir, the NC0 1s want to 
have a talk with you". Captain Peterson replied "All right, let's go 
into the Orderly Room tent• (R. 12). He questioned them as to •how 
long this had been brewing" and at that time asked them "Well, how about 
you NCOls? Are you with me?" Sergeant, Sorey replied "that he was of 
the colored race and that, whatever the colored race done he would do• 
(R. 13, 143). "***Most of the NCO's ***had words to say to the 
effeot that 'That is right. I am a colored guy' or 'colored man' and 
'You didn't like us' * * *" (R. 144). "There was quite a bit of talking, 
half a dozen NCO's all trying to get their say in at one time11 (R. 143). 
The Captain •tried ~o answer every one of their questions",(R. 145) and 
after about an hour (R. 18, 31)· the noncommissioned officers were dis
missed and the details previously ordered by Captain Peterson reported 
for duty, arriving about an hour and a half late '(R. 105). Upon being 

5. . 
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asked it the men refused to obey ~. coinmand given them, Captain Peterson 
replied "My orders that they would report to work at seven o'clock in the 
morning, which they did not do. I tolj that to the first sergeant in 
the form of an order that these crews would report to the line at seven 
o'clock, and the men didn't do that on this particular morning" (R. 25, 26). 
The record contains no evidence that this order was conveyed to the men by 
the First Sergeant. 

Each of the accused elected to remain silent and the defense introduced 
no witnesses. 

4. Each accused is charged with, and found guilty of, having caused 
a mutiny. To be guilty of this offense, the mutiey must have in fact oc
curred (p. 582, Winthrop, Mil. Law &Pree.). Therefore, there is for the 
consideration of the Board of Review whether the record contains substantial 
evidence ~.-that the disturbance by the members of the 345th Aviation 
Squadron on the morning of 19 August was in law muticy and, it so, ,R. that 
the acts of the three accused tended to cause the collective insubordination 
(par. 136~, M.C.M., 1928). 

Summarized, the evidence reveals that after Captain Peterson bad called 
.the noncommissioned'officers together on the afternoon of 18 August 1944 and 
severely criticized them, the accused, with other noncommissioned officers 
and Private Rebert H. Cooper, met in the tent of First Sergeant Harvey and· 
collectively concocted a plan to rid the organization of its commanding 
officer. It was agreed that at the conclusion of the squadron roll call 
the next morning the men should shout that they wanted a new commanding 
officer. First Sergeant Harvey would then call the flight leaders "front 
and center" and they would go to the Captain and tell him of their grievances. 
The men of the squadron were told that they should not wor'r'Y as the First 
Sergeant "was heading the list", and were advised thatr if.they did not do 
what was desired the First Sergeant threatened that "they would suffer the 
consequencesn after the squadron got a new commanding officer. The next 
morning,.19 August, the squadron assembled, the roll was called, and the 
details for the day announced. Immediately the men began shouting that 
they wanted a new 11C011 • Sergeant Harvey, as had been planned, called.the 
flight leaders front and center and went with them toward Captain Peterson's 
tent about 75 feet away. They were met by th~ Captain who had heard the 
disturbance and all returned to where the men were assembled• The men 
continued the demonstration and Private Cooper, who had attended the meeting 
of the noncommissioned officers the night before, came forward and stated 
"We are the majority in the army. Majority rules in the army", and all 
o:f the men shouted "Yea". There were shouts from the men that they were 

, not going 	to work until they got a new commanding officer and when the 
Captain told them that •if you men don1t straighten yourselves out, there 
is going to be quite a few of you going to the guardhouse" the crowd 
shouted that if one went to the guardhouse all would go, at which time 
th!3 entire squadron "moved forward as one man•. Captain Peterson told ' 
them that there would be "no breakfast until this matter is settled~ to 
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which statement there came the reply "We will eat breakfast as long as there 
is breakfast in the area.and ~body will starve us", followed by shouts of 
continued refusal to work. Faced with this situation Captain Peterson 
ordered the First Sergeant to dismiss the squadron. The demonstration 
lasted about 45 minutes. 

, Again as planned, the First Sergeant told the Captain that the non
commissioned officers wished to speak to him. . Captain Peterson assented 
and they met in the orderly room. He inquired of them "how long has this 
been going on?" and received a reply from the First Sergea'lt denying any 
knowledge of the affair. Upon asking the noncommissioned officers if they 
were with him he was advised that "whatever the colored race does, we are 
going.to do", one sergeant stating that if he were ordered to take a detail 
bf seventy-five men to clean the "Wing area" he would refuse to do so. 
After talking with the noncommissioned officers for about an hour they were 
dismissed and the details le~ for their day's work about an hour and a 
half late. The record contains no evidence that the men disobeyed a?\Y' 
direct order given them by the Captain. 

¥utizzy- at military law may be defined as: 

"Concerted insubordination, or concerted opposition or 

resistance to, or defiance of, lawful military authority, 

by two or more persons subject to such authority, with 

the intent to usurp, subvert, or override such authority, 

or to neutralize it for the time beir.g" (sec. 424, Dig. 

Ops. JAG, 1912-40). 


The concert of insubordination need not be a~tive or' violent (par. 13~, 
M.C.M., 1928)~ Winthrop with reference to this offense states: 

"L"9Mutizzy- is_7 * * * an unlawful opposition or resistance 

to, or defiance of superior military authority, with a 

.deliberate purpose to usurp, subvert, or override the same, 

or to eject with authority from office. 


"* * * L"9Disorders such as.:/ defiant behavior or threaten
ing language toward superiors, * * * stopping short or 
overt acts of resistance, or.not characterized by a deliberate 
intent to overthrow superior authority, do not constitute in 
general the legal offence or mutiny, * * *· 

"The definition or mutiny at military law is indeed best 
illustrated by a reference to the adjudged cases treating of 
that offence as understood at ma,ritime law• (p. 578, 579, 
supra). 
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At maritime law the offense is thus defined: 

"A revolt or mutiny consists in attempts to usurp the 

command from the master, or to deprive him of it for 

aey purpose by violence, or in resisting him in the free 

and lawful exercise of his authority, the overthrowing 

of the legal authority of the master, with an intent to 

remove him against his will, and the like• {The Stacey 

Clarke, 54 F. 533) •. 


The intent which distinguishes mutiny· may be declared in words, or, 

.as in other cases, may be inferred from acts done or from surrounding 

circumstances (par. 136sl., M.C.M.; p. 580, Winthrop; CM 242950, Pa.vis, 


- et ~' XXVII B.R. 231). The evidence reveals that the accused were con
scious of the offense of mutiey and apparently believed that notwithstanding 
their demands for another commanding officer, there would be no mutiey as 
long as the men obeyed the orders given them by superior military authority 
and perfo:nned their required work. Refusal to obey orders is but on~ 
indication, possibly the most common, of mutinous intent. Concerted in
subordination, when accompanied by the requisite intent, is muti!V' although 
no order is disobeyed. ·The men of the squadron were clearly insubordinate 
to, and defiant of, lawful military authority. The admitted intention of 
their actions was to subvert the authority of the Captain and to impose 
their will upon higher authority by cauSil'\'~ the removal of the Captain and 
forcing the designation of a new commandin~ officer for the squadron. 
Such actions were, in law, mutiny. That the accused did not know that 
the acts planned by them would in law constitute a mutiey is no defense · 
{par. 12~, M.C.M.). Having incited the men to stage the demonstration, 
the accused assumed the hazards of their actions (~ v. y.~., 95 F. 2d 
784) and are legally responsible for the mtural and probable consequences 
thereof, although all that transpired at the demonstration may not have 
been anticipated by them (sec. 268, Wharto~, Crim. Law; 22 C.J.s., P• 164). 

The Board of Review has given consid•3ration to the exceptions and 

substitutions made by the court to the spedfication of Charge I. The 

accused were charged with having caused th 3 mutiey by jointly urging the 

members of the squadron to 

"rerun to Captain Kenneth c. Peterson, the commanding 

cff!eor of said organization, to do aey further duty while 

he remained in command thereof•. 


The court found the several accused guilty but substituted for the quot~d 


words 

•stage a mass demonstration and disturbance at roll call 
on or about 19 August 19.44 and to demand thereat a new 


' commanding officer•. 
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The Manual for Courts-Martial, 1928, provides that: 

"One or more ~ords or figures may be excepted and, where 

necessary, others substituted, provided the facts as so 
found constitute an offense by an accused which is punish

~ble by the co\11'1i1 and provided that such action does not 

change the nature or identity of any offense charged in 

the specification or increase the amount of punishment 

that might be imposed for any such offense. * * * " 

(par. 78~, M.C.M. and see Winthrop, p. 380). 


Pertinent are the words "of the Board of Review in CM 202027, McElro:.y (V. B.R. 
347) - "* * * the Board of Review thinks that it ought not to be too technical 
in weighing the words retained, eliminated, or substituted by the court. To 
do so would defeat the ends of justice.and tend to make the court-martial 
system impracticable and unworkable". Fundamentally, the specification in 
the instant case alleges, and the evidence establishes, that the accused 
urged the men of their organization to subvert the authority a: Captain 
Peterson. The exceptions and substitutions do not change the nature or 
identity of the offense nor do they increase the amount of punishment which 
might have been imposed but affect only the words descriptive of the manner 
in which the mutiny was committed (cf. CM ETO 764, II Bull. JAG, 428). 

5. In Charge II each accused is charged with, having reason to 
believe that a mutiny was to take place, failing to give information thereof 
to his commanding officer. Under the circumstances presented by the evidence 
herein that offense is but another aspect of Charge I. As each accused was 
properly found guilty of Charge I, ·and as there is no limitation upon the 
punishment which can be imposed therefor, no useful purpose would be served 
by reviewing the evidence. and the law with relation to Charge II. 

6. Confinement in a penitentiary is authorized by Article d: War 
42 for the offense of causing a mutiny, as, by the act of June 28, 1940 
(54 Stat. 670; 18 u.s.c. 9, 11, 13) causing a mutiny by mem~ers of the 
military forces is recognized as an offense of a civil nature and so 
punishable b;r. penite'ntiary confinement. 

7. For the reasons stated above the Board of Review holds the 
record of trial legally sufficient to support the findings and sentences • 

.- f~k , Judge Advocate. ~~G.D. 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 


Melbouzne, Victoria, 

Australia. 


Board of Review 2 February, 1945
CM A-1780 

UNITED STATES Trial by G. C.M. 1 convened 
at A.P.O. 442, 8 December, 

v. 1944. Death.·l

. ) 


Private HENRY BAKER 

(36105043), 609th Port 

Compaey 
 l' 


HOLDING by the BOARD OF REVIEW 

STAGG, ROBERTS and :MURPHY, 


• Judge Advocates. 

l. The record of trial in the case of the soldier named above has 
been examined. by the Board of Review. 

2. The acwsed was tried upon the following charge and specification: 

CHARGE: Violation of the 92nd. Article of War. 

Specification: In that Tee 5 Henry (NMI) Baker, 609th Port 
Company, did, at Tacloban, Leyte, P.I., on or about 5 
November, 1944, forcibly and feloniously, aga:inst her will, 
have carnal knavledge of Mrs. Maria Tabao Bautista.. 

He pleaded not guilty to the charge and specification, was foo.nd guilty as 
charged, and sentenced to be hanged by the neck until dead. All members 
of, the court concurred in both the findings and the sentence. The review
ing authority approved and the confirming authority confirmed, the sentence. 
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PUrsuant. to Article of War 50i, the re.cord of trial was forwarded to the 

Boa.rd of Review, Branch Office of '!he Judge Advocate General, Melbourne, 

Victoria, Australia. 


.3.: The competent evidence for the prosecution shCMs that about l:OO 
A.M., on the morning of _November 5, 1944, during an air raid alert, Mrs. 
Maria Tabao Bautista, a widow and her three children, were asleep in a fax.
hole located near her house at Tacloban, Leyte, Philippine Islands. Her 
children were l.3, 12, and 5 years 01' age, respectively. She was suddenly 
awakened by the striking of a match by the light of which she noticed a 
colored soldier With "wnite spots" on hi~ right hand. The soldier, carrying 
a rifle, pulled her from the !'ox-hole, and, holding her by the throat, 
dragged her about 125 feet and "pulled" her to the grown. Still holding . 

. her by the throat, he lilted her skirt and underclothes u~ to her waist 
and completed an act of' sexual interc9urse upon her (R.JO). She could not 
scream "because his hand was alw~s on my mouth" (R..3.3). She attempted to 
defeni herself' by "pushing him." and, when accused had lowered his trousers 
"As far as his virile organs came out", she crossed her legs but he "opened 
them" with his hand (R • .34). She stated "fil made efforts against his in
tentions tut I was too weak. * * * I struggled against the act being con
summated, bit he 1'orced me to it. He was covering my mouth. * * * He was 
strong. Even the effect of nis choking me by the neck-it was three ~s 
after I ccW.d swallow my saliva. 11 (R • .39). After the act had been consummated 
she ran to her children and reported the incident to the military police at 
three o'clock the follmf'ing afternoon (R • .35). · 

. Maria Sanoria, a neighbor of the victim, met -accused near her 

home prior to November 4, 19ii4 (R.17). She noticed that accused nad a 

"white spot on his hand" (R.17). She furtner testified that on 4 November, 

or the early morning of .5 November, accused "came into our fax. hole" and 

later when she smv him on the road he said to her, "Where are you going? 

Go back to your fox hole because the all clear did mt sound yet". After 

the all cl ear had sound~d accused returned to her fo:X:-hole an:l said 11You 

can come out now". "When 'I came out he took hold of' my right arm and be

gan touching my breastsn·.:-(R.18). About one o 1clock (R.25) she heard the 

children of Mrs. Bautista.screaming "that their Aiother was taken aw~ by 

a Negro" (R.21). Hiding herself about fifteen feet awBi}T, she saw the · 

accused."face down" on top of Mrs. Bautista (R.18). Accused's trousers 

were lowered and his ttbJ.ttocks was bare because he was committing a sexual 

act" (R.20). She moved to another spot and waited until accused 11passed 

by the place where I was hiding Labout 8 or 9 feet Bl'fay, R.2<j/ and I 

recognized him to be the man who took hold of my breasts and did the act 

to Mrs. Bautista" (R.19). Concepcion Realino testified that on the aftel' 

noon of November 4, 1944; the accused and five other colored soldiers came 

to her house located near that of the victim, left, and then returned 

and stayed until 8:00 o'clock that night (R.7)• All then left, but accused 
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, returned about ten o'clock. Accused was anned with a "gun" and stated 
that "he was on guard in the area11 • He gave no evidence of being drunk 
nor could liquor be smelled. on his breath (R.S). It was a moonlight night 
and about one or two hours later she ooserved accused "going to the right 
side ot our house" (R. 9). Tne follcwing dBy accused brought his laundry 
to this witness•. Sae noticed that accused had 1'white spots on his hand" · 
(R.12). :Marcelino Palconete, a member of the Philippine Constabulary since 
1941 (R.47), whose house was near that of Mrs. Bautista~ saw the accused 
at one o'clock A.M., on the night of November 5th (R.16), 1'wal.ki.ng around 
the houses in the vicinity of rrr;r house 11 (R.13). Accused was armed with a 
carbim and stated to this witness "that he was on guard that rd.&.ht".• It 
was a moonlight night am he noticed "on the eyebrow [Or accuse3f a. snal.l 
scar" (R.14). This witness walked with accused "to the house of Con
cepcion". Shortly thereafter an air raid alann sounded. 

Both the victim and Maria Sanoria identified the'accused as the 
one Who ravished Mrs. Bautista on the night in question. The constable and 
Concepcion Realino idoo. tified accused as the !lli5.Il they saw in the imnediate 
vicinity of their homes shortly before the alleged act. · 

At the conclusion of the testimony of the victim the accused 
. was caused to physically exhibit himself to the court. The Pro·aecution 
stated "I should also like to call the court's attention, at this time, 
to the very noticeable scar on the right eye brow of the accused and further 
to the unusual and distinct white scars covering the back of the right hand" 
(R.41). 

The defense called as its first witness Marcelino Palconete,, 

previously called by the prosecution. He stated that when he went to 

"Concepcion•s house" With accused' between twelve and one o'clock "Between 

Saturday and Sunday" that accused was "a little drunk-not very much" 

(R.44). He left accused at Concepcion! s house when the alert sounded and 


'went to his fox-hole which was about 75 feet awey from her house and about 
"five or six meters" fran that of Mrs. Bautista. At no time did he hear 

·anyone screaming or "children talking in a loud voice" (R.42). At about 
8:00 o'clock A.M., on the morning following the alleged attack he 

questioned Mrs. Bautista who, at the time, was "angry am crying" (R.44). 

She stated to him "I was raped by someone_"• Inquiring if she asked for 

help she replied "No, because I was ~scared. I could not ·shout for help" 

(R~43). He did not report the incident 11 because the woman did not appear 

to be offended. She did not make any canplaint to me" (R.47). 


First Lieutenant Thomas M. Montgomery, F. A.,, Headquarters Base 

K testified that on the 25th of November, 1944, he visited the scene of 

the alleged crime at Which time the victim shCMed him the air raid melter 

·and the e1'ot where the alleged rape took place. The witness, Mrs. Sanoria, 
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also pointed out to him the place where she stood ard witnessed the 

act (R.48). He paced off the distance fran Mrs. Bautista's fox-hole 

to Mrs. Sa.ooria 1s home and found it to be approximately 50 yards. He 

further testified "there was one house approximately five yards from 

the spot of the alleged crime and two houses twenty yards fran the spot". 

He stated there was a "clear line of sight from the point at which she _ 

/flaria Sanorli/ was standing to where the act occurred am it was a dis
tance of about ten yards" (R.50). • 


Several witnesses of accused's organization t·estified that they 
_ SB.Jr accused in their company area on the •night in question. T/4 Theodore 

L. Hedgley testified that he last saw acaised "between seven an:!. eight in 
the evening" (R. 55). Staff Sergeant Joseph R •.. Griffin last saw him · 
"about a half an hour or three· quarters of an hour after dazk" (R.57). 
T/5 Wilson Coleman saw accused immediately after a crap game. broke up and 
at that time it was "just dark" (R.58). Corpo~ Sylvester Cannon saw accused 
"around seven o 1 clock and again on the morning of November 5 at "about 
6:30• (R.60). . . . . 
\ . 

First Lieutenant· Albert R. Bishop, of accused's unit, testified 
that acoi sed' s character was "excellent"; that he was a ."good wolker" and 
ve-ry diligent. (R.61). First Sergeant Jason D. Puryear of accused's unit 
testi.ried1 iri substance, as did the preceeding witness as to accused's 
character. He also stated tbat he gave accused permission to go to Tac
loban on the 4th of November (R.63-64). Staff Sergeant John J. Lindsey, 
accused's platoon Sergeant, had known accused for over three years and 
had been closely associated with him 11 since being overseas". In his opinion · 
accused was a "very good soldier and obey_ed orders and promptly executed 
a:ey duties that I asked him to" (R.65)• . . . . 

The accused elected to be sworn and testify. He dEnied ever 
having previously seen ~of the witnesses who testified for the prosecution 
except the "large lady" LConcepcion Realino, R.§J. He admitted having been 
in the neighbolhood. of her house three times before the alleged offense, 
having left laundry with Concepcion Realino to be 'washed. On Thursday 
,tollowing the day in question he received permission from the first ser
geant ·to go to Tacloban to pick up his clothes. Arriving in Tacloban he 
"m+ssed the street". when a Major drove up and upon being advised that he · 
{8.ccuse9] wanted to pick up his laundry, the Major agreed to take _him "to 
your clothes". Failing to locate the street accused. returned to a truck. 

"I stayed in the truck, smoked a cigarette and leaned 
rey hand up on the truck and the big lady that testi'."' 
fied came arourid and I bowed my head to her and she 
turned her he~ away from me. The Lieutenant was in 
the car at the time and ·1 said, 'What is the matter? 
Some people speak and same won't'. At that time Major 
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Rascoe came around and this same lady cane alongside 
of the jeep and I bowed my head to her again and she • 
didn't even bow. So I asked the Lieutenant, 'What is 
the matter? Some people speak and some won•t•. · So 
I said, 1There is some pretty girls here•~ .And shortly 
after that I saw the Maj or talking to her and the 
Philippine Constable. I seen him, the Philippine Con
stable, the f'irst d<zy" I was down in town and then seen 
him down at· ~ase K. I don't knar what him and the 

. Maj or ~alked about. I asked the Maj or, 'How about my 
..clothes•? He said, 1I am going to take you up for 
questioning'• He asked me where I was on the 4th. 
During that day I said I was world.Iig on the ship aIXi 
during the night I was in the area. He said, •come, 
tell me what you were doing•. I said, 'During that 
night we started a crap game•.· 1 told him I won a 
bit of' money. He. said, 'Well, you can save your talk'. 
So he went to the MP Headquarters. The fellows asked. 
me What happened and I said, 1I don't know'. The next 
morning I saw the three "M:>men. So the old lady claimed 
she was raped and the Philippine Constable was with two 
more colored.fellows sitting on the steps and the Major 
called me over to him and said that is enough. He 

· asked the woman who claimed she was raped which one of 
us she recognized. She didn't know what to sey and the _ 
Fbillppine Constable said something to her and the large 
lady made a motion with her elbow and I am the man who 
got the nod. Now I am being tried about it. During 
the time the raping was going on I was asleep because 
we do not aleep in beds but hammocks and no one was 
prowling around the area. I didn 1t even leave out of' · 
my hammock after I laid down. I think it was about 
9s.30 when"! laid down." (R.67) 

. . 
He specifically dmied knaring the victim and stated that at no time had 
he ever bad sexual. intercourse with her (R.68). He further denied being 
in Tacloban at any time duri.~ the day or evening of' Novanber 41 1944 or 
the early morning of' Novanber 5th, stati~ that he went to aleep in his 
h81D111ock at his canp [Su miles away, R.6y at 9s.30 (R.69) ani was not 
awakened by .&ey subsequent alerts during the night (R.70). . 

4. Rape is defined as "the unlawful carnal knowledge of' a woman by 
force and w1 thout her consent!' (Par. 148~ u.c.M.' 1928).' 

In the. instant case the evidence is undisputed that at the time 
and place alleged Maria Tabao Bautista, was ravithed (cf'. CM-A-1192-Seymour, 

-5
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et al, CM A-1.399-Lewis, CM 240674, Rirnke, XXVI B.R. 91). The evidence 
for the prosecution. reveals that accused was the perpetrator of the crime. 
Two witnesses for the prosecution positively identified him as the one 
who conmitted the act, and two others that they saw him in the immediate 
locality shortJ.y before the time in question. The accused offered as 
his defense an alibi cla:i.J:ning that he was in his company area approx
imately six miles a:ifay ani asleep at the time in question. The court, in 
whose province lies the detennination of contravert~d issues of fact, the 
weighing of the evidence, and the judging of the credibility of witnesses 
did not accept the defense interposed by the aco.ised and found him guilty 
as charged (cf. sec. 881, Vol. 2, Wharton's Crim. Evid. pg. 1520). Th.ere 
was sufficient ev:idence before the court to warrant its findin&s• 

No errors injuriously affecting the substantial rights of the 
accused were committed during the trial. A sentence of death or life 
imprisonment is mandatory under Article of War 92 upon cororiction of .rape. 

5. For the reas~ statad above the Board of Review holds the record 
of trial l~ally sufficient to support the findings and sentence. 

Q·-:o~lo 
 Judge Advocate. 

-~fil, J.A.G.~~ 1 

__'tuue_................ ~-/ad:·..___....___, Judge Advocate •.
_ _.......... 
~A:G:D: 

.. 

-6
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lst Indorsement 

Army Service Forces, Branch Office of The Judge Advocate General, APO 924, 
11 February, 1945. To: Commander-in-Chief, Southwest Pacific Area, APO 5CO! 

l. In the case of Private Henry Baker (36105043), 6o9th Port 
Company, attention is invited to the foregoing holding by the Board of 
Review that the record of trial is legally sufficient to support the 
sentence, which holding.is hereby approved. Under the provisions of 
Article of :·lar 50!, you now have authority to order the execution of the 
sentence. 

2. \"·Jhile a general court-martial upon conviction of an accused 
for rape must adjudge death or life imprisonment as the punishment it does 
not necessarily follow that either is the appropriate punishment. This 
determination is for the confirrr.ing authority to make not only from 
infonnation afforded by the record of trial but from any other source 
available. A most important factor for consideration in determining the 
appropriate punishment to be ordered executed in the instant case is the 
character of the victim for chastity. The record of trial and its · 
accompanying papers do not contain any infonr.ation respecting the character 
of Mrs. Bautista for chastity. In the absence of such information it is 
suggested that this aspect of the matter be inquired into before the 
death sentence is ordered executed. 

J. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the published 
order, as follows: 

(CM A-1780). 

ERNEST H. BURT, 
Brigadier General, U.S. Army, 

Assistant Judge Advocate General. 

(Sentence ordered executed. GCMO 3, USAFFE, 24 Feb 1945) 

http:holding.is
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ARI.X Silrncz:: FO;i.CES ' 

In the Branch Office of The Judge Advocate General 
Melbourne, Victoria, 

Australia. 

Board of Review 
CM A-1786 

23 February, 1945. 

UN.IT ED ST ATES 

v. 

First Lieutenants JACK ·i;. 
KROa (01170039) and CARL M. 
ELLISON (0381917), both of 
Headquarters, 55th Field 
Artillery.Eattalion. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Trial by G.C.l1i., convened 
at Headquarters I Corps, 
Al"'O 301, 22 December, 1944. 
As to each·accused: Dis
missal, total f~rfeitures. 

HOLDim by the BOARD m" ID."'VIEW 

STAGG, ROB&'tTS, and MURPHY, 


Judge Advocates. 


1. The.record of trial in the case of the officers named above has been 
examined by the Board of Review. 

2. The·accused were tried in a common trial upon the following charges 
and specifications: 

As to First Lieutenant Jack w. Kroh: 

CHARGE Ia Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant Jack w. Kroh, 

Eattery "A", 55th Field Artillery &ttalion, did, at 

APO 565, on or about 29 November 1944, wrongfully and 

unlawfully convert to his own use and benefit, one pair 

of combat boots, property of the United States. 


· Specification 2: In that First Lieutenant Jack W. Kroh, 

Battery "A", 55th Field Artillery Battalion, did, at 

A.PO 565, on or· about 12 December 1941:., wrongfully and 

unlawfully associate with and entertain an enlisted 

member of the Women's A:rrrr:r' Corps in his quarters to 

the prejudice of good order and military discipline. 
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CHA.!\GE II; Violation of the 95th article of i;ar. 

Specification 1: In that First Lieutenant Jack w. Al-oh, 
l3attery nA", '55th Field Artillery i3a.ttalion, did, at 
APO 565, on or about 13 December 1944, in his testi
mony before Colonel James E. Hufflna.n, Inspector General's 
Department, an officer conducting an official investiga
tion, state under oath that he did not know that certain 
combat boots in his possession were government issue, or 
words to that effect, which statement was untrue and 
known to the said First Lieutenant Jack W. Kroh to be 
untrue, in that he was at said time well aware that the 
said boots were government issue. 

Specification 21 In that First Lieutenant Jack·w. Kroh, 
l3attery "A", 55th Field Artillery l3attalion, did, at 
APO 565, on or about 13 December 1944, in his testi
mocy before Major Will R. Wilson, Inspector General's 
Department, an officer conducting an officiai investiga
tion, state under oath that he had not entertained 
enlisted members of the Women's Arm:y Corps in his 
quarters at any time since his arrival at Aro 565, or 
words to that effect, which statement was untrue, and 
known to the said First Lieutenant Jack W. Kroh to be 
untrue, in that he. did, at Al'O 565, on or about 12 
December 1944, entertain in his quarters an enlisted 
member of the Women's Army Corps. 

Specification Jr In that First Lieutenant Jack W. Kroh, 
l3attery "A", 55th Field Artillery Battalion, did, at 
Al'O 565, on or about 13 December 1944, in his testi
mocy before Major Will R. Wilson, Inspector General's 
Department, an officer conducting an official investiga
tion, state under oath that he had not had an enlisted 
man go to the Women1s Army Corps Area for the purpose 
of bringing back an enlisted member of said Corps as a 
date for himself, or words to that effect, which state
ment was untrue and known to the said First Lieutenant 
Jack W. Kroh to be untrue, in that he did, on or about 
12 December,1944, cause Technician Fifth Grade Paul D. 
Greenlee to be sent to the· Women's Army Corps Area for 
the purpose of bringing back an enlisted member of said 
Corps as a date for himself. 

As to First J;.ieutenant Carl M. Ellison: 

CHARGE: Violation of the 96th Article of War• 
. 

Specification 1: (Withdrawn .by direction of appointing authority). 

2•. 
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Specii'ication: In that First Lieutenant .Carl M. Ellison, 


Battery "A", 55th Field Artillery Battalion, did, at 

APO 565, on or about 12 December 194/;.1 wrongf'ully and 

un4w:fully associate with and entertain an enlisted 

member of the Women1s Army Corps in his quarters, to 

the prejudice of good order and military discipline. 


,~,~ 

CHARGE II: Violation\~f\,.the 95th Article of War. 

Specification 1: In that First Lieutenant Carl M. Ellison, 
Battery "Ah, 55th Field Artillery Battalion,· did, at 
APO 565, on or about 13 December 1944, in his testimony 
before liiajor Will R. Wilson, Inspector General's Depart
ment, an officer conducting an official investigation, 
state under oath that he had not entertained an enlisted 
member of the Women's Arrrry Corps in his quarters or words 
to that effect, which statement was untrue and known to 
the said First Lieutenant Carl M. Ellison, to be untrue 
in that he did, on the night of 12 December 1944, enter
tain an enlisted member of the Women's Army Corps in his 
quarters. · · 

Specification 21 In that First Lieutenant Carl M. Ellison, 
did, at APO 565, on or about 13 December 1944, in his 
testimoey before Major Will R. Wilson, Inspector General's 
Department, an officer conducting an official investiga
tion, state under oath that he did not know that officers 

· 	or his battalion had sent enlisted men of that organization 
to the Women's Army Corps Area for the purpose of bringing 
back enlisted members'of the Women's Army Corps as dates 
£or such officers, or words to that effect, which statement 
was untrue and known to the said First Lieutenant Carl M. 
Ellison, to be untrue, in that he was at said time well 
aware that, on or about 12 December 1944, Technician Fii'th 
Grade Paul D. Greenlee, 55th Field Artillery Battalion, had 
been sent by officers of the battalion to the Women's Army 

· · - Corps Area for the purpos~ of bringing back enli~ted members 
of the Women's Army Corps as dates ~or himsel.f and other 
officers of the battalion. 

Each accused pleaded guilty to Charge I and its specifications, ·guilty to 
the specii'ications o£ Charge II, not guilty to Charge II, but guilty of a 
violation or Article of War 96. They were found guilty of the offenses to 
which they plead guilty, and were sentenced to be dismissed the service and 
to forfeit all.'pay and allowances due or to become due. The reviewing 
authority approved the sentences as to each (recommending clemency ~s to 
accused Ellison by commutation of the sentence to a reprimand and a sub
stantial forfeiture of pay). The confirming authority confirmed the 

3. 
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sentenc9s. Pursuant to Article of War 5C>t, the record of trial was 
forwarded to the Board of Review, Branch Office of The Judge Advocate 
General, Melbourne, Victoria, Australia. 

). The evidence for the prosecution reveals that on the 29th of 
November, 1944, Private Douglass Eidson, Headquarters Battery, 55th 
Field Artillery Battalion, was on his way to "A." Battery with a pair 
of size lot combat boots which he had obtained from the Quartermaster 
but not by issue. He met Lieutenant Jack M. Kroh an:i asked him 11 if 
he could use a pair of boots". Upon being asked by accused what he 
wanted for them he "jokingly" replied "1~. Th~ boots were given 
accused who then stated "he would see me :t'Eidson_/ in a few days" (R.7). 
On the 13th of December, 194L~, Colonel James Huffman, I.G.D., after first 
placing Lieutenant Kroh under oath, questioned him "as to aey knowledge 
he might have of combat shoes being brought into the organization". 
Accused at that time stated "* * * that he was familiar with the pilfer
ing of combat boots by members of his organization; also, that the-MPs 
went to his organization and took a pair of combat boots of his which he 
had obtained from a colored boy for six·cans of beer. * * *"· Colonel 
Huffman asked accused it' he knew they were government issue to which 
accused replied in the ne~ative, stating that if he had known, he would 
not have taken them (R. 5). On the following day Lieutenant Kroh, 
while still under oath, was again questioned by the Inspector General with 
reference to the boots, at which time he repudiated his previous statement 
and- stated that he knew the boots were government issue {R.6). · 

T/5 Mary Hoffman, Headquarters USASOS, testified that ·on the 
night of December loth, she had a conversation with Lieutenant Kroh at 
which time it was arranged for her to be "picked up" on the evening of 
December 12th. At the request of Lieutenant Kroh, T/5 Paul D. Greenlee 
and Corporal Mizwa of the accused's organization drove to the WAC detachment 
on the evening in question and "picked up11 T/5 Mary Hoffman and three 
other WACs and drove them to Lieutenant Kroh' s quarters v;here the WACs 
met Lieutenants Toth and Ellison and Captain Qullu.1. · They sat around; 
talked and sang and had some beer. About 10:30 P.M. they were returned 
to their area in a truck driven by Lieutenant Kroh (R. 15). . · 

Liajor Will R. Wilson, I.G.D., Assistant Inspector General, Head
quarters, I Corps, testified,that he conducted an official investigation 
on.the 13th of December, 1944, as to the events concerning the night of 
12 December, 1944. As to accused Kroh he testified in substance that 

·after having first sworn him he fully advised him of his rights under the 
24th Article of War, and asked him if he had ever entertained enlisted 
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VIA.Cs in his quarters on 12 December, 1944, or since his arrival in "this 
area". Accused replied that he had not. After further interrogating 
him, he called additjonal wit~esses, and then recalled accused (R. 8-9). 
He asked him if he Laccused_/ had sent T/5 Greenlee to the WAC camp to 
get enlisted WA.Cs and bring them back to his area. Accused replied that 
he had not. Upon being asked if s.riy enlisted TlA.Cs were in his tent on 
the night in question accused replied that there might have been when "he 
was at the medics getting treated for his heat rash". Accused Kroh then 
admitted seeing three WACs in the officers' tent about 8:30 or 9:00 o'clock 
and stated that he and Lieutenant Ellison were there for a while, speci
fically stating that the WACs did not come there "to have a date with him 
as he was familiar with the regulations againat that". On the 14th of 
December accused came to this witness who at that time reminded him that 
he was still under oath, and stated that 11 he was in error in his former 
testimoey; that, on the night in question, he had an engagement with an 
enlisted WAC; that he did dispatch T/5 Greenlee to pick up the girls and 
bring them to the 55th FA Bn area; that they had formed a group and re
mained together for .approximately two hours; and then they returned the 
girls to the WAC area" (R. 10). 	 . 

On the lJth of December, 1944, Major Ylilson interrogated the accused 
Lieutenant Ellison. After having advised him of his rights under the 24th 
Article of War he swore him and then "stated the substance of the allegations 

• 	 against him ma.de by soldiers of the 55th FA Bn". He asked him if he had 
aIJ3' "knowledge of the entertaining of iVA.CS on the night of Dec 12 in the 
quarters of the officers of the Bn". Accused "denied a:u:r knowledge of 
such a thing". He then asked him if he had ever entertained enlisted WA.Cs 

so 11sil'lce his arrival in the area, and accused 11 denied having done {R.•10). 
Later in the day he recalled him and advised him that testimoey had been 
offered that Corporals Greenlee and Mizwa. had gone to the WAC area, picked 
up the four girls and brought them to the officers 1 quarters. Accused 
denied knowledge of aIJ3' such fact. On l4 December, 1944, accused Ellison 
came to Major Wilson's office. Major Wilson testified: 

"* * * f Ellisov stated in substance that he wished to 
retract·former testimotzy' and I recalled him as a witness. 
He stated at that time that on the night of 12 Dao 44 two 
enlisted men went to the WAC ar~ and·· picked up the girls 
and brought them to the Bn area. 'Upon arrival, they 
entered the officers' tent during which time he was present. 
He said.the names of the girls, as he knew them, were Mary, 
Jerry, Jean and Ruth. · He denied that they had ever been 
in the tent previously. This was the only occasion of 
his having dates with en.listed WA0:5. 11 (R. ll). · 
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· At the end of the case for the prosecution the defense offered no 

testimo?V but, on behalf of accused Kroh, made a motion to dismiss 

Charge I, Specification 1, statings • 


"The defense desires to subniit to the court the motion on 
behalf of Lt. Kroh to dismiss the specification of the 
charge which relates to comversion of the boots. As the 
court knows, a s1m1lar specification was nolle prosequied 
by the TJA, presumably for the reason that, with the evi
dence at hand, the Government could not establish a prime 
face case. It is submitted that the evidence which 
relates to Lt. Ellison and to Lt. Kroh is so similar that 
the same treatment should be accorded to the specification 
against Lt. Kroh that has been accorded to the specifica
tion against Lt. Ellison. The TJA has not presented a 
pt>ime face case of conversion on·the part of Lt. Kroh. 
This motion is not inconsistent with the plea.of' guilty 
entered to the specification at the outset of this trial 
because it is obvious that the accused did not anticipate 
just how the TJA would'present his case." (R. 17, 18). 

4. The evidence in proof of Specification 1 of Charge I upon which 
Lieutenant Kroh was tried reveals that combat boots known by him to be 
government issue and of like kind as had been pilf'ered by members of his 
organization were received by him from an enlisted man either as a gift 
(the soldier's testimo:v) or in exchange for six bottles of beer (ac• 

· cused's admission). The accused was charged with wrongfully converting 
the boots, government property, to his own use in violation of Article 
of War 96. The offense alleged was, in effect, that of misapplication 
of' government property (par. 150!, M.C.M., 1928J Cl! 24.3287, ~, XXVII 
B.R. .321) and properly should have been laid under Article of War 94, 

however, no substantial right of accused was prejudiced thereby. From 

the evidence and his plea of guilty the court was warranted in finding, 

that accused wrongtully devoted the boots to his own use and benetit, 

am the motion to dismiss the specification, notwithstanding his plea 

of guilty, being.without merit, was properly denied. 


In the several specifications Wlder Charge II each accused was 

charged with making false official statements. Accused Kroh, with 

Ellison's knowledge, dispatched an enlisted man to bring four WA.Cs to 

·his compacy area. Later that evening both were with the girls in their 

tent for about two hours, singing, drinking, and talking. Nonetheless, 

on the following day each accused,· while ·under oath and during the 

course of an official inve~tigation,denied such facts. The denials 


.were made with full knowledge of their falsity. The court was warranted 

' ~ ' 6. 
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in f'indj_ng that the accused wrongfully associated with enlisted members 
of' the Women 1s Army Co.rps and tiade the false official statements alleged. 
Their subsequent admissioJ;lS of the truth did not purge them of their 
offenses. 

It is noted that each accused is charged in separate specifications 
in Charge II with having made two false official statements to L·lajor ~Ull 
R., ·i/ilson, Assistant Inspector General. It appears that these statements 
were made on the same day in an investigation concerni:ig only one subject 
and were substantially parts of one false official statement. They 
might well have been incorporated in one specification (Cli 199440, Campbell, 
IV D.R•. 51; CM 234712, !Jeqdows, XXI B.R. 111.l). 

The seutences imposed upon the accused are autho;i:-ized. 

· 5. For the reasons stated above the Board of Review holds the 
record of trial legally sufficient to support the findings and sentences. 

. r--- ·. 
~. \\--,,~ 

, Judge Advocate. 

1st Indorsernent 
Anny Service Forces, Branch Office of The Judge Advo te General, APO 924, 
26 February, 1945. To: Corr;rnander-in-Chief, Southwest ~acific Area, APO 500. 

1. In the case of First Lieutenant Jack W. Kroh (01170039) and that 
of First Lieutenant Carl M. Ellison (0381917), both of Headquarters, 55th 
Field Artillery Battalion, attention is invited to the foregoing holding by 
the Board of Review that the record of trial is legally sufficient to support 
the sentences, which holding is hereby approved. Under the provisions of 
l.rticle of 'Nar 50~, you now have authority to order the execution of the 
sentences. 

2. V1hen copies of the published orders in these cases are forwarded 
to this office they should be accompanied by the foregoing holding and this 
indorsereent. ' For convenience of reference and to facilitate attaching 
copies of the published orders to the record in these cases, please place 

· the file number of the record in brackets at the end of the published 
orders, as follows: ~ kt(":) ~. 
(CM A-1786). ~If.<.)~

ERNEST H. BURT, 
Brigadier General, U.S. Army, 

Assistant Judge Advocate General. 

(~s to each accused, sentence ordered executed. GCMo 41 USAFFE, 16 Mar 194S) 

7. 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
· Melbourne, Victoria, 

Australia. 

: Board· of Review 

·CM A-1821· 12 March, 1945. 


UNITED STATES 	 ) Trial by G. C.M. , convened at 
) APO 923, l November, 1944. 

v. 	 ) Dis.missal, confinement at 
) hard labor. for eighteen months. · · 

Lieutenant Colonel CHESTF.R. W. ) The United States Disciplinary 
OOHAGAN (0-105624), Air Corps, ) Barracks, Fort Leavenworth, 
Headquarters,Far Ea.st Air Kansas. 
Serrice Command. ~ 

· ... 
HOLDING by the BOARD OF REVIEW 

STAGG, ROBERTS, and MURPHY, 
Judge Advocates. 

1. The record of trial in the case of the officer named above has been 
examined by the Board of Review. 

2. The accused was tried upon the following charges and specifications: 

CHAmE I: Violation of the 96th Article of War. 

Specification 1: In that Lieutenant Colonel Chester w. Cohagan, 
Air Corps, did, at AFO 923, each day between about 1 November, 
1943, and about 22 May, 1944, with intent to deceive, 
:f'alsely certify the official morning reports o:f' Headquarters 
and Headquarters Squadron, Fifth Air Force Service Command, 
by showing the average daily mess attendance to. be approxi
mately 150 per day in excess of the actual average daily 
mess attendance, which reports were known by. the said 
Lieutenant Colonel Chester W. Cohagan to be false and 
fraudulent. 

Specification 2: In that Lieutenant Colonel Chester w. Cohagan, 
Air Corps, didj in conjunction with Private Andrew J. 
Chambers, Headquarters Squadron, Far East Air Service Comm.and, 
then Technical Sergeant, Headquarters Squadron, Fifth Air 
Force Service Conmand, with intent tb defraud the United 
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States, at APO 923\ betweEn about l November, 1943, 
and about 22 1'ay; 1944, wrongfully and unlawfully 
cause to be procured from the Quartermaster Issue 
Commissary, Base Section Three, for the mess of 
Headquarters Squadron, Fifth Air Force Service 
Command, approximately 150 rations per day in excess 
of the number authorized. 

Specification 3: (Finding of guilty disapproved by 
reviewing authority). 

Specification 4:: (Finding of not guilty). 

Specification 5: In that Lieutenant Colonel_ Chester w. 
Cohagan, Air Corps, did, at APO 923, between about 
11 August, 1943, and about 22 May, 1944, wrotigfully 
.and unlawfully permit Harry Wobcke, a civilian 
employee of Thomas Brown &Sons, Ltd., to eat , 
approximately five meals per week in the mess of 
Headquarters Squadron, :Fifth Air Force Service Command, 
without picyment therefor. 

Specification 6: (Finding of gullty disapproved by 
reviewing authority). 

Specification 7: {Finding of not guilty). 

CHAroE II: Violation of the 94th Article of War. 

Specification: (Finding of guilty disapproved by 
reviewing autho7ity). · 

He pleaded not gullty to all charges and specifications. He was found 
guilty of Specifications 1, 2, 3 with exceptions and subs~itutions, 5 and 6 
of Charge I and of Charge I and of the specification of Charge II with ex
ceptions and substitutions, and of Charge II. He was found not guilty of 
Specifications 4 and 7 of Charge I. He was .sentenced to dismissal and con
finement at hard labor for eighteen .months. The reviewing authority dis
approved the findings of guilty as to Specifications 3 and 6 of Charge I and 
the specification of Charge II and Charge II, and approved the sentence. 
T~e cnnfirming authority confirmed the sentence and designated the United 
States Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of con
finement. Pursuant to Article of War 50!, the record of trial was forward
ed to the Board of Review, Branch Office of The Judge Advocate General, 
:Melbourne, Victoria, Australia. · 

2. 
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3. The evidence shows that from August, 1943, to May 23, 1944, accused 


was the commanding officer of Headquarters and Headquarters Squadron, Fifth 

Air Force Seririce Colllll.and, stationed at Brisbane, .Australia (R. 21, 62, 83, 

Pros. Ex. l). Prior to l November 1943 rations were issued to the squadron 

for its mess based upon the number of .men assigned to the squadron or 

attached thereto for rations. . In October notice was received that beginning 

the following lllOnth the amount of rations issued would be limited to the 

number of men who actually. ate at the mess (R. 64, 76). A new form of 

.morning report was prescribed which required entries showing the actual mess 

attendance at each .meal, the average attendance for the three meals, and 

an estimate ot the number of men who would require rations on a day six days 

in advance of the date thereof. Lieutenant Colonel Cohagan (then Major, 

the accused), Lieutenant Clyde D. Lamoreaux (the .mess officer), Technical 

Sergeant Andrew J. Chanbers (the mess sergeant), and Sergeant Thelus M. Dakin 

(the .morning report clerk) held a conference to discuss the new form. It was 

decided that a count ot those eating would not be made and accused directed 

Lieutenant Lamqreaux to have entered on the .roorning report figures high· enough 

to support a commissary issue for 500 .men thereby enabling the unit to draw 


. the same number of rations as in the past (R. 63, 66). Lieutenant Lamoreaux 
instructed Sergeant Dakin "to approximate the figure that Chambers would need 
to feed the men". Sergeant Dakin then discussed the instructions with 
accused who "okayed that systemn (R. 86) and the sergeant thereafter entered 
on each morning report an average daily mess attendance in excess of 500 men 
(R~ 96, 98, Pros. Eic. l). 

Some time in January, 1944, instructions were received that an actual 
count should be made of the .men fed at each meal and the number so determined 
entered on the mornin,g report (R. 296). A count was made but it was "very 
unsatis.factorytr, Sergeant Cha.ni>ers complaining that it was inaccurate and 
too low (R. 87). About l February 1944 a count, taken by Lieutenant 
Lamoreaux during breakfast on one day, dinner the next day, and supper the 
third day, disclosed that only 11290 to 300 men" were present for each of 
these meals. Accused was informed of this count and "said to keep the count 
high; that Sergeant Chambers wanted the same food coming in" (R. 62, 66). 
Lieutenant Lamoreaux then instructed Sergeant Dakin "to add 150 to each meal 

·count" (R. 66). Second Lieutenant Dakin {formerly Sergeant Dakin) testified 
that "Lieutenant Lamoreaux instructed me at that time to increase the count 
as handed to me to the level that we had had it before - that Chambers needed 
to feed the ·men". He then discussed the matter with accused who again 
"okayed that systemn (R. 87). . Thereafter Dakin received a report of the . 
actual count each da,y and npadded" all the .figures (R. 102) by adding "seventy

..five, approxi.lllatel.yft to the number reported to him. to have eaten each meal 
or a sufficient number to bring the total to the sum desired (R. 95, 291). 

Lieutenant Lamoreaux testified that from about l November 1943 to 23 

Ya,y 1944, between 250 and 300 men were fed in the mess each day (R. 62, 73). 

Sergeant Robert c. Schmalz, the assistant mess sergeant, and Corporal John 

J. Landis,. a cook, testified that. an average o.r 350 men were fed daily (R.120, 

134, 167); Sergeant Walter c. Collins, an?ther cook, testified that he pre
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pared food for approximately 300 men each day (R. 147). However, there 
was entered upon each morning report during that period a daily mess attend
ance of more than 500 and an estimated strength for rations of 500 to 585 
(except that the estimated strength on the reports for 21, 22 and 23 May 
1944 was 480). Accused, with knowledge that the figures were incorrect 
and arbitrarily determined, nevertheless signed the morning reports. Each 
bore the following statement immediately above accused's signature: "I 
certify that this morning report is correct and that the ration figures in 
Part II represent an actual count as reported to me" (R. 86, 88, Pros. :Eic. 
1). 

Accused during the same period also signed daily ration strength 
returns for the squadron which revealed estimated strength for rations 
identical with those shown on the morning reports of like dates (R. 91, 92, 
101, Pros. Ex. 10). ·The returns were submitted to the Quartermaster Issue 
Commissary at Base 3 and rations were issued accordingly. The receipt of 
such rations by accused's squadron was evidenced by daily loading lists which 
bore the same estimated strength for rations .as was shown on the daily ration 
strength returns and the morning reports (R. 103, 110, Pros. Eic. 11). 

From August, 1943, until May, 1944, to supplement the rations issued 
and to secure others not available for issue, there was sold to private 
mercantile concerns approxi.Jna.tely 250 to 300 pounds of coffee and 500 to 600 
pounds of sugar and flour per week, and a total of from 8 to 12 cases of 
cocoa,. 50 pounds of rice and 200 to 300 pounds of tea received by the squadron 
from the collllJlissary. From these transactions food not procurable by issue 
was obtained (R. 114-120, 124-132, 140, 144, 167, 173, 181). Such actions 
were.with accused's knowledge and consent. 

The evidence further reveals that from the early part of 1943 until 
April or W..ay, 1944, .Harry Wobcke, a civilian not in the employ of the United 
States, was seen eating 11 almost every night * * * and occasionally Saturday 
noon" (R. 68, 148, 179) in the squadron mess. He made no payment for the 
meals (R. 48, 68). Lieutenant Lamoreaux advised accused that Mr. Wobcke 
was eating in the mess and accused said nto the effect that Harry Wobcke was 
a fr~end of Sergeant Chambers - to let it drop" (R.160). On l September 
1944, during an investigation, 

11 * * * When asked if he [B.ccuserfl had taken any steps 
to prevent his /jiobcke'iJ eating there, he stated that 
he had told Sergeant Chambers that as a civilian he 
shouldn't be permitted to eat there. He was then asked 
if he had taken any further steps or action himself to 
put a stop, to it, and he said that he hadn't, but he 
said that after three weeks or so he eventually stopped 
eating there. He was also asked if he had taken any 
steps to recapture for the Government the cost of the 
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meals supplied.Lt'wenty five cents per meal (R.25227, · 
pursuant to the US.A.SOS circular covering that - I 
believe, 30-16 - and he answered that he knew that 
that 'should have been done." (R. 261-262). 

Accused elected to be sworn as a witness but testified only 
. with reference to a specification of which he was found not guilty. 

4. Specification 1 of Charge I, alleges that accused with 

intent to deceive certified as correct certain official morning reports 

lmowing that they showed a mess attendance of approximately 150 in excess 

of the true number.; The evidence is undisputed that accused signed 

such repClt'ts in the course of his official duties. E8.ch bore the state

ment "I certify that this morning report is correct and that the ration 

figures in Part II represent an actual count as reported to me". 

From 1 November 1943 until about January,1944, although no actual count 

was taken, pursuant to accused's instructions, figures representing an 

average daily mess attendance in excess of 500 men were entered on each 

morning report. Thereafter those eating in the mess were counted each 

day and it was ascertained tha.t .only between 300 and 350 men were eating 

there. With accused's knowledge and approval about 150 were added to 

the count and figures showing a daily aver~e mess attendance of .100re than 

500 continued to be entered on each morning report. The evidence clearly 

established that accused certified false morning reports with intent to 

deceive and fully suppo~ts the court 1s finding accused guilty of the 

specification. 


From about 1 November 1943 to about 22 May 1944 accused in 
the course of his duties signed and caused to be submitted to the 
Quartermaster Issue Commissary daily ration strength returns bearing 
estimated strengths for rations identical in amount with those appear
ing upon the morning reports. Such estimates ::were known by accused 
not to be justified by the number of men who were actually eating in the 
squadron mess. By reason of the false representations appearing upon 
both the .!Ik)rning reports and ration strength returns, accused's squadron 
received each day about 150 rations in excess of those to which it was 
entitled and a fraad was thereby perpetratea upon the government. The 
act of March 4, 1911 (36 Stat. 1355; 18 u.s.c. 189) punishes by fine 
and imprisonment for not more than ten years any person who, holding 
office or employment under the Government of the United States and charged 
with the duty of keeping records, with iritent to c;leceive makes any false 
or fictitious entry or record therein of any matter relating to or connect
ed with his duties. Although the evidence does not reveal that accused profit 
ed financially by the transaction, his actions were, nevertheless, unlawful 
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(CY 240018, Abele, ~ ~.R. 331) and the court was warranted in finding 
him guilty of Speqification 2 of Charge I. 

The evidence is undisputed that a civilian, Harry W:>bcke, not in 
the employ of the government, ate a number of meals at the squadron mess 
}Vithout paying therefor. There is no evidence in the record revealing 
that he was entitled to be messed at government e::xpense. When such actions 
on the part of W'obcke were called to accused's attention he did nothing toward 
effecting payment, but said "to let it dropn. The evidence warranted 
the court in finding accused guilty of the offense alleged in Specification 
5, Charge I. 

The sentence imposed is authorized for the offenses of which 
accused was found guilty. 

5. For the reasons stated above the Board of Review holds the 
reco~d of trial legally sufficient to support the findings. and sentence. 
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. 1st Indorsernent 

Army Service Forces, Branch Office of The Judge Advocate General, AFO 924, 
14 lliarch, 1945. To: Cornrnander-in-9hief, Southwest Pacific Area, APO 500. 

1. I~ the case of Lieutenant Colonel Chester W. Cohaean (0-105624), 
Air Corps, 1-I';adquarters, Far East >'.ir Service Comma.nd, attention is irlvited 
to the foregoing h~lding by the Board of Review that the record of trial 
is legally sufficient to support the sentence, which holding is hereby 
approved. Under the provisions of Article of ·,.ar 50~, you now have 

· authority to order the ex~cution of the sentence. 

2. 'I.hen copies of the i;ublished order in this case are forwarded 

to this office they should be accompanied by the. foregoing holding and 

this indorsement. F'or convenience of reference and to facilitate 

attaching copies of the publis!-,ad order to the record in this case, 

please place the file number of the record in brackets at the end of 

the published order, as follows: 


(CM A-1821). ~~ 
RR.Nli'--5 T H • PURT, 

Brigadier General, U.S. Army, 
Assistant Judge Advocate General. 

(Sentence ordered executed. GC.W ;, USAFFE, 2; :Mar 1945) 

http:Comma.nd
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ARMY SERVICE FORCES 

In the Branch 	Office•of The Judge Advocate General 
Melbourne, Victoria, 

Board of Review 
CM A-1822 

UNITED 	 STATES 

v. 

Corporal JAMES EVANS 
(34092626), 2026th 
Quartermaster Truck 
Comr;e.ny (Avn), 27th Air 
Depot Group. 

Australia. 

21 February, 1945. 

) 
) Trial by G.C.~1., convened 
) at APO 322, ·Unit 1, 31 
) January1 -1945. Dishonor
) .. able discharge, total 
) forfeitures, confinement 
) for life. The United. 
) States Penitentiary, IJcNeil 
) Island, Vlashington. 

HOLDII~ by the BOA.RD OF REVIEVl 
STAGG, ROBER.TS, and MURPHY, 

· Judge Advocates. • f" 

1, The record of trial in the .case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following charge and speci
fication: 

CHARGE: Violation of the 92nd Article of War. 
;· 

Specification: In that Corporal James Evans, 2026th 
Quar.termaster Truck Compa?zy" (Avn), 27th Air Depot 
Group, APO 322, Unit #1, did, at APO #322, on or 
about 25 December 1944, with malice aforethought, 
willfully, deliberately, feloniously, unlawfully 
an:i with premeditation kill one ~rivate Robert L. 
Seals, 318th Medical :&.ttalion, 93d Infantry 
Division, Aro #93, a human being by shooting him 
with a revolver. 

He pleaded not guilty to the charge and specification and was found guilty as 
charged. · He was sentenced to dishonorable discharge, total forfeitures, and 
confinement at hard labor for life. The reviewing authority approved the 
sentence -and designated the United States Penitentiary, McNeil Island, Washing• 
ton, as the place of confinement. Pursuant to Article of War 50h the record . 
of trial was forwarded.to the Board of Review, Branch Office of The Judge 
Advocate _General, Melbourne, Victoria, Australia~ · 
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3. · The evidence for the prosecution reveals that at about 7:30 

or 8:00 o'clock on the evening.of 25 December, 1944, the deceased, a 

member of the 318th Medical Battalion, 93rd Infantry Division, APO 93, 


. was riding on the front seat of a weapons carrier traveling in a northerly 
direction on the Cullins Road, Al>O 322 (R. 9). In the rear portion of 
the truck were seven or eight other colored soldiers (R •. 14). On a 
curve near a bridge the weapons carrier was "sideswiped" by a 2t ton G~ 
truck driven by the accused (R. 21). The truck was carrying a load of 
natives, and was coming from the opposite direction. The weapons carrier 
was stopped, the damage done by the truck noted, and in order to make out 
an accident report the driver turned the carrier around and followed the 
truck "to get the fellow that done it". (R. 67). The truck was followed 
for about two miles v1hen it stopped and the natives got out (R. 24) • 

. The weapons carrier was stopped about 25 feet in front of the truck. 
All ·occupants got out and some of them, including the deceased, walked 
up to the truck (R. 20), the motor of which was still running (R. 27, 
58). On the front seat were the accused and Private First Class Woodrow 
Allison and Booker T. Washington (R. 46). Deceased, placing one hand 
on the door of the truck and one foot on the running board (R. 29), asked 
the driver of the truck "why lie didn't stop, that he might have killed 
someone" (R. 24) or "Why did you sideswipe us and not stop" (R. 43). 
One witness stated "they started talking like they wanted to fight or 
something" (R. 50) saying "Get out, we want to talk to you" (R. 65). 
Almost immediately the accused reached into the glove compartment, 
secured a .45 caliber pistol and fired at deceased who exclaimed, ·noh, 
Lord, I 1m shot" (R. 13). The bullet entered the deceased 1s le~ breast 
just below the shoulder and above the heart, from wliich wound he died in 
two or three·minutes (R. 75, Pros. Ex. B). At the time of the incident 
neither the deceased nor arry of the men from the weapons carrier had any 
weapons, nor were any menacing gestures made toward the accused (R. 27, 
39, 50, 62). Immediately after the shooting the men "scattered" and the 
accused drove the G?MC truck to the Red Cross where he and his two companions 
got out and stayed about fifteen minutes, and returned. to their camp where 
accused parked the truck. Shortly therea~er accused called Private 
James Pace to his tent and handed him a revolver asking him to hide it 
(R. 82). Private Pace wrapped the pistol in pa.per and "laid it up in 
the bushes in a shirt". About midnight Private Pace was awakened by. 
the Charge of Quarters and taken to the Provost Marshal who· had. accused 
in charge. Accused told him /:Pace_7 "to go get his gun" (R. 82). The 
three of them went to where the gun had been hidden and eventually found 
it. Accused at that time admitted ownership of the pistol (R. 83, Pros. 
Ex. 1), stating that it was the weapon with which he had shot a man (R. 101). 
An examination revealed that it was a .45 revolver{ Webley Mark V, contain
ing six shells, one of which had been fired (R. 96J. 

First Lieutenant Robert E. Lemker, 437th Aviation Squadro~.APO 322, 
testilied that he interviewed the accused at Base F stockade. '·Accused was 
:f.'ul.17 advised of his rights a~er which he made an affidavit. It follows~ 

2. 
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"I obtained a trip ticket from the comparzy- dispatcher, ann 
at 1700 hours, Christmas Day, 25 December 1944, lef~ my comparzy
area, 2026th Quartermaster Truck Compatzy' (Aviation), 27th Air 
Depot Group, APO 322, Unit #1, driving a 2 1/2 ton 6 x 6 GMO truck, 
bearing United States Registration Number 4230066 Private First 
Class Woodrow Allison, ASN 38295356, 2026th Quartermaster Truck 
Compatzy' (Aviation), 27th Air Depot Group, Al'O 322, Unit #1, and 
Private First Class Booker T. Washington, ASN 38295155, 2026th 
Quartermaster Truck Company, 27th Air Depot Group, APO 322, Unit 
#1, were in the cab of the truck with me. After leaving the 
squadron area, I proceeded to the colored Red Cross Canteen at 
FE!SC Depot #1. Then we proceeded to the colored Red Cross at 
Base "F", APO 322. Between the squadron area and Base "F", we 
consumed six bottles of beer. After leaving the Red Cross, we 
proceeded North on CQllins Road to Scarlet Beach. Then I started 
back, with Pfc Washington, and Pfc Allison still with me, to 'fitY' 
company· area. I picked up a group of natives on the way back to 
'IItY' area. I met a 3/4 ton 4 x 4 weapon carrier bearing United 
States Registration NtUnber 82014388 about 1930 hours, 25 December 
1941~ at the bridge between North 16th and North 17th Streets on 
CQllins Road. The driver of the weapon carrier had his head
lights on so bright that I could not see very clearly, so I signaled 
for a dim, but the driver did not dim his lights. I pulled over 
to the side of the road to avoid hitting the on-coming vehicle,· 
but the tail end of the weapon carrier hit the right fender of the 
truck I was driving. I then slowed down and drove on and stopped 
between South 6th and South 7th Streets in order to let the natives 
off. The weapon carrier had been following me, for when I stopped, 
it pulled up in front of.me and about ten colored enlisted men got 
out and rushed the truck. Three of them were near me. One of them 
said: 'Say, soldier, don't you realize you hit 'fitY' weapon carrier?' 
He was standing on the running board of 'fitY' truck and started to cuss 
me. He made a movement with his right hand towards his side. I 
did not know whether he had a weapon or not. My gun was in the 
right hand glove compartment of the truck and I reached and grabbed 
it. I then shot him, and pulled. off and went back to the Base "F" 
colored Red Cross. I stopped there a few minutes and then went 
back to 'rrty'.company area. Private James Pace, ASN 33629876, 2026th 
Quartermaster Truck Compaey (Aviation), 27th Air Depot Group, APO 
322, Unit #1, came to me and asked me whether I had the gun, and 
that he would hide it for me. I gave it to him~ Later the 
Provost Marshal came and asked me for 'fitY' trip ticket. I showed 
it to him. He then asked me for my gun. I told him that I had 
given it to Private Pace. I secured the gun in Port Moresby for 
twelve pounds sometime ago, and I do not know why I was carrying 
it with me at the time'. 11 (Pros. Ex:. 4). 
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The defense called as witnesses several occupants of the truck who 
testified in substance as did the witnesses for tne prosecution. One, 
.Private Booker 1'. 1'lashington, a member of accused's or~nization, testi 
fied that "They /:the occupants of the weaponS carrier_/ rushed up to 
the truck with their hands uo. Said something but I don't remember 
what they said,.but they were talking. ***They were excited when they 
rushed up to the truck, and I was excited (R. 133). * * * I was scared 
they would all rush back up to the truck, and I didn't know what they 
were going to do, probably hit some of us 11 • At that time a shot was 
fired by the accused and 11we pulled on off" (R. 134). First Lieutenant 
Donald c. Schriever, Headquarters Squadron, 27th Air Depot Group testi 
fied that he was statistical officer and had control of the qualification 
card of accused. It reflected a score of 61, and placed accused in Class 
4, showing "Five years of grammar school" (R. 124). Captain Arthur V. 
Swanson, .accused's commanding officer, testified: 

"During the time Corporal Evans has been under my command, 

he has never exhibited atzy" traits against his character. 

He has always performed his duties well and his record, as 

far as the compaiv punishment book is concerned, is blank. 

He has never had compa.Izy" punishment and he has never been 

tried by court-martial, to my knowledge. 11 (R. 128). 


The accused elected to be sworn as a witness in his own behalf. He 
testified, in substance, as did the other witnesses up to the time the men 
a.lighted from the weapons carrier, stating further that the sidesvdping of 
the weaponS carrier occurred because its driver would not heed his signal 
to dim his "very bright" lights. He stated that after the accident he 
"slowed down and looked" but was not certain if the weapons carrier stopped. 
He drove about seven miles and while the natives were getting off the truck 
the weapons carrier which he had sideswiped pulled up in front and stopped. 
"They all rushed for my truck. When they rushed for my truck, one came up · 
to me and said, do I realize that you sideswiped my weapons' carrier. , I 
said, 11 sideswiped it, but I slowed down to see if you stopped, but I 
couldn't see that you did, so I assumed that no one had got hurt.~" (R. 177). 
The deceased at that time "had one foot on the running board, and his left 
hand rested on the door". "* * * then he began to cuss me, and said, 
'You son-of-a-bitch, you should wake up and learn how to drive.• Then I 
didn't say aeything, and he said, 'The next time that you hit someone you 
stop•, and he reached for my door"(R. 179).. At that time accused was 
"pretty scared; the way they a.11 got off the weapons• carrier and rushed 
for !!!2 truck, I thought they was intending to fight" (R. 180). He then 
"reached in the glove compartment where I had this gun. When he reached 
for the door, I got the gun from the glove compartment. When he pulled . 
the door open, I just took the gun and shot him. I was all excited" (R. 180). 
He did not intend to inflict •grievous bodily harm11 or to 11 commit a f'elotzy"11 

but was "scared".and "intended to make this shot to scare him and make the 
get away" (R. 181). 
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On cross-examination accused stated "He J:seals_7 was opening the· door, 
and when he pulled the door, the door was between him and I. * * * I reached 
for the gun. * * ·Jt- he come around and there r:as nothing between him and 1 11 • 

He thoucht he had to shoot to save his lif~ (R. 182). He then shot but 
"didn't intend to hit him" (H. 18/i-). 

4. The accused is charged with murder in that he "* * * did * * * 
with malice aforethoueht, willfully, deliberately, feloniously, unlawfully 
and v1it.h premeditation 11 kill Private _nobert L. Seals, by, shooting him with 

. a revolver. 

Murder is defined as "* * * the unlawful killing of a human being with 
lna.lice aforethought 11 • The word 11 unlawful11 as used in this definition means 
"* * * vdthout legal justification or excuse11 • The opinion of the Board of 
Review in CM 224951, Thomnson, is pertinent: 

11 * * * It iS wtlversally recognized that the most distinguishing 
characteristic of murder is.the element of 'malice aforethought'. 
The authorities, in explaining this term have stated that the 
term is a technical one and that it cannot be accepted in the 
ordinary sense in which the term may be used by the layman. In 
the fa.nous Webster case, Chief Justice Shaw explains the meaning 
of malice aforethought as follows: · · 

'* * * .1,;alice, in this definition, is used in a 
technical sense, including net only anger, hatred, 
and revenge, but every other unlawful and unjusti
fiable motive. It is not confined to ill-will towards 
one or more individual persons, but is intended to 
denote an action flowing from aey wicked and corrupt 
motive, a thing done mal2 .:mime, where the fact has 
been attended with such circumstances as carry in them 
the plain indicati~ns of a heart regardless of social 
duty, and fatally bent on mischief. And therefore 
malice is implied from any deliberate or cruel act 
against another, however sudden. 

* * * '* * *It .is not the less malice aforethought, 
within the meaning of the law, ·because the act is done 
suddenly after the intention to commit the homieide is 
formed; it is sui'ficient that the malicious intention 
·precedes and accompanies the act of homicide. It is 
manifest, there.fore, that the words 'malice aforethought,• 
in the description 9f murder, do not imply deliberation, 
or the lapse of considerable time between the malici6us 
intent to talce life and the actual execution of that in
tent, but rather denote purpose and design in contra
distinction to accident and mischance 1 (Commonwealth v • 

. Webste;-, 5 Cush. 296; 52 Am. Dec. 711). 
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"Similarly, the Manual for Courts-Martial defines malice 
aforethought as follows: 

'Malice aforethought. - Ma.lice does not 
necessarily mean hatred or personal ill-will toward 
the person killed, nor an actual intent to take his 
life, ·or even to take· arvone's life. The use of 
the word 'aforethought' does not mean that the 
JD.a].ice.must exist for arv particular time before 
commission of the act, or that the intention to 
kill must have previously existed. It is sufficient 
that it exist at the time the act is committed. 

'Malice aforethought may exist when the act 
is unpremeditated. It may mean a!zy' one or more of 
the following' states of mind preceding or coexisting 
with the act;or omission by which death is caused: 
An intention to cause the death of, or grievous 
bodily harm to, arv person, whether such person is 
the person actually killed or not {except when death 
is infliot.ed in· the beat of a sudden passion, caused 
by adequate provocation); knowledge that the act 
which causes death.will _probably cause the death of, 
or grievous bodily harm to, aey person, whether such 
person is the person actually killed or not, although 
such knowledge is accompanied by indifference whether 
death or grievous bodily harm is caused or not or by 
a wish that it may not be caused; intent to commit 
~ny felQny.* * *1 {M.C.M. 1928, par. 148 ~). 

"The words 'deliberately' and 1witb premeditation• have 
been held to mean '* * *an intent to kill, simply, executed 
in furtherance of a formed design to gratify a fe~ing for revenge, 
or for the accomplishment of some unlawful act' (i~'harton's Crimi
nal Law, vol. l, sec. 420). * * * •premeditation may be as quick 
as thought in the mind of man. 1 (N.iller on Criminal Law, pp. 274
275)." 

The evidence is uncontradicted, and the accused admits, that at· the 
time and place alleged re· fired the shot which caused the death of Private 
Robert L. Seals. It is equally clear that the homicide was unlawful and 

-'without legal justification·or excuse. Deceased was unarmed at the time; 
he had offered no violence toward accused, and, according to accused's own 
version, only "made a movement with his right hand towards his side. 
did not know whether he had a weapon or not11 • Accused admitted that at 
no time had he seen aey weapons exhibited by the deceased or by aey of 
the crowd around the truck. These facts together with his own statement 
thet,when the deceased reached for the door and pulled it open 11 ! just 
took the gun and shot him" clearly show that the acts on the part of the . . 

6. 

I 

http:infliot.ed


(427) 

deceased did not warrant accused in believing that it vias necessary to kill 
him to save his own life or in fearing that he was in danger of imminent 
great bodily harm (par. 148.@:, M.C.hl., 1928). 17hen considered in the light 
of all of the surrounding facts and circumstances the evidence fully warranted 
the court in rejecting accused's contention that he acted in self-defense, 
and in finding him guilty as charged. 

5. A sentence of either death or of life imprisonment is mandatory 
upon a conviction of murder in violation of Article of War 92. Confinement 
in a penitentiary' is authorized by Article of \'lar 42 for the offense of 
murder, recognized as an offense of a civil nature and so punishable by 
penitentiary confinement by sections 273 and 275 of the Crilllinal Code of 
the United States (18 u.s.c., 452, 454). 

6. The Board of Review holds the record of trial legally sufficient 
to support the fin~s and sente(._-·-· · .....·-~') 

-.~-.:~... , Judge Advocate. \,~=.;,,....,..:..::ii.,...-:.;._____ 

, Judge Advocate • 

• 
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AID1iY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
.Melbourne, Victoria, 

Australia. 

Board of Review 

CM A-1832 1 March, 1945. 


Ul'l:ITED STATES 	 ) Trial by G.C.~., convened at 
) Headquarters, Base 11G11 , USASOS, 

v. 	 ) APO 565, 20 January, 1945. 
) Dishonorable discharge, total 

Private ALPHA H. SPICER ) forfeitures, confinement for life• 
(33726868), 572nd Quartermaster ) The United States Penitentiary, 
Railhead Company. ) ' McNeil Island, Tlashington. 

HOLDIID by the BOA.RU OF ru."'V':rnw 

STAGG; ROBER.'rS, and 1IURPHY, 


Judge Advocates. 


1. The record cf trial in the case of the soldier named above has been 
examined by. the Board of .Review. 

' 
2. The accused was tried upon the following charge and spe9ification: 

CHA.HGE: Violation of the 92nd Article of War • 

.Specification: ·In that Private 	ALl'HA H. SPICER, 572d. 
Quartermaster Railhead Compaey, did, at APO 565, 
on or about 25 Decelnber 1941~, with malice aforethought, 
will:t'ul.ly, deliberately, feloniously, unlawfully, and 

· with premeditation kill one Private EDI/IN J. TRUESIALE, 
a human being, by. stabbing him with a knife. . . .. 

He pleaded guilty to the specification except the vmrds "with malice afore
thought, deliberately and with premeditation" and not guilty to the charge · 
but guilty of a violation of the 93rd Article of \'far. He was found guilty 
as charged and sentenced to dishonorable discharge, total for.feit.ures, and 
confinement at hard labor for life. The reviewing authority approved the 
sentence and Clesignated the United States Penitentiary, rucKeil Island, 
Washington, as the place of confinement. . Pursuant to Article of iiar 50~-, 
the record of trial was forwarded to the Board of Review, Branch Office of 
The Judge Advocate General, hlelbourne, Victoria, Australia. 
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3. The evidence reveals that ~rivate Edwin J. Truesdale {deceased) 

and four other soldiers were, between 10:30 and 11:00 o'clock on the evening 

of 20 December 1944, sitting in the orderly room tent of the 539th ~uarter

master Battalion. Accused entered and asked deceased if "he was going to. 

chow" (R. 5, 7). Deceased answered in the negative, "directly after that 

* ·-* * said he was stabbed" {R. 6, 7) :and was seen to berbl~eding at the mouth 

{R, 6). One of the soldiers in the tE1nt 11 saw Spicer L,accuse_g/ draw the 

knife out of Truesdale 1s back" (R. /~). Accused immediately left the tent , 

having been there "ifot more than two minutes" (R. 5). Vlhen examined at 

0100 hours 26 December 1944 Truesdale was found to have already died as a 


·result of the wound (R.11). 

On the· morning of 26 December, after being warned of his rights, accused 
made a statement which was read into evidenQe by the prosecution without any 
foundation therefor first having been laid (R. 32). However, on cross
examination accused admitted that he had signed the statement and that he was 
then "telling the truth" (R. 41). The sta:tement follows:. 

"About eight (8) o'clock, four (4) of us began drinking 
a little beer: Allan Gordon, Patterson, Truesdale and myself. 
He stayed in the tent about two (2) hours and Truesdale went . 
out and came back with some wine in a canteen and we drank 
that. Truesdale left us to find a crap game. About fifteen 
(15) minutes later I met him in another tent where he was 
arguing with some boys. I told him to come on and go to bed. 
He gave me his rnoney to hold. We walked to his tent and he 
argued with me about going to bed. I gave him back his money. 
He argued with me and called me names. I went to my tent and 
the lights were out. I sat on Jerry Johnson 1 s bed talking to 
him when Truesdale came in and stuck a knife in my bed and then 
walked out. I turned on the lights and showed s~e fellows my 
bed. Truesdale walked through the tent again and I grabbed my 
jungle knife out of my box and followed him to the Orderly Room. 
Just inside the tent he leaned over to talk to someone and I 
told him to come on out; asking, 'Are you going to chow? 1 I 
didn't want anyone in the Orderly Room to see me cut him.· He 
didn't come out so I plunged my knife into his back. I ran 
out and threi7 the knife into the bushes beside the road~ I 
walked up to the 6JOth QM Battalion.Headquarters and gave myself 
up. 

I was feeling good from the drink, but was not real 
drunk. At the 630th Orderly Room I began to feel bad about 
what I had done. 11 (Pros. Ex. D). 

The knife (Pros. Ex. B), s1lllilar .to one known to have been possessed by accused 
(R.10), was subsequently found near the locality where he had stated he had 
thrown it (H. 9). 

2. 
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The defense called several witnesses who testified that accused · 

entered the Battalion Quartermaster tent between 11:00 and 11:30 in the 
evening of' 25 December and said •I just killed a man stabbed him * * * 
I want to give myself' up to Major.Morgan" (R. 24, 27~. When asked whom 
he had killed accused replied "Truesdale" and said ."I wish someone would 
go and examine my blankets, they have been cut several places and if I had 
remained in bed he would have killed me" (R. 25, 29, 30). The bed and . 
the blankets were before the court and although not introduced in evidence 
were referred to by several of the witnesses. That evening, before the 
stabbing, accused told two soldiers that his bed had been cut and showed it 
to them (R. 19,· 35). Lieutenant Walter B. Lewis who, as accused's command
ing officer, had previously inspected accused's tent, had not noticed atzy" 
·cuts in accused's.bed or blankets prior to the ·evening, of' 25 December (R.32). 

Accused elected to be sworn and testified that on the evening in 
question he, deceased, and two other soldiers had been drinking and playing 
cards, stating: · 

"After the game broke.up*** Truesdale w~s in another 
tent with.the fellows so I goes in and I tell Truesdale, 
'Why don't you stop that,. the last time you were drinking 
you got in trouble'~ ***He started on beer again. 
He asked a man"by the name or Jacobs to shoot craps. He 
said he came out of the Stockade but lie had some money and 
a fountain pen, so he said 'hold this 1 , and he was going 
to shoot crap arxl the boys saw he was drunk and the boys · 
didn't. want to shoot.with him. .I said, •come on, Trues.; .· 
dale, you get into an argument with everyone you go to•. 

·· * * * I was trying to get him to go to bed. I gave him. 

his fountain pen and money in the presence of Dandy. 

He started to argue and said I owed him 13,000 gilders and 

I said.I couldn't possibly owe you ar:ry money. · I then went 

to my tent * * * instead of going to bed I was sitting on 

the dde or*** /johnson•iJ bed. I was trying to wake 

him up and give him.some beer and Truesdale cut my bed. 

I didn 1 t say aeything, I turned on the lights * * * 

and about chow time the.Corporal was coming around to wake 

us up to go to night chow and he came after me and the 

fellows in the tent , that's when I showed my bunk to him 

where 1 t was .cut. Then Truesdale _went out the back way ' 

and I got out the front and 17asked him. the reason for him · 

cutting my bed and when I got to the orderly room I called 


·him, I said, 1Truesdale,/you going to chow', and he said 
/ 

1No 1 • . I wanted to know why he cut my bed. I was going 
,to ask him why he cut.the bed, he wouldn't come' out; I went 

into a rage and I cut him. Then I went out'and threw the 

knite awq and gave myself up.• .(R. ;, 37, 38). 
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Accused testified that he did not intend to kill Truesdale (R.J8), saying 
"! didn't mean to kill him at aey time. I had no reason until he cut my 
bed. I didn't intend to.kill him. He made me angry, I didn't realize 
what I was doing" (R. 39). 

4. By his plea of guilty to voluntary manslaughter, accused 
admittedly killed Truesdale intentiorially, and the sole ·question is whether 
th~re is substantial evidence in the record upon which the court could 
predicate it~ findings that the killing was done 1iith malice aforethought. 
The use of the \'10rd "aforethought" does not mean that the ma.lice must exist 
for any particular time before co1;1.mission of the act, or that the intention 
to kill must have previously existed. It is suf':'.'icient that it exists at 
the ti.me the act is conunitted. Malice aforethought may mean an intention 
to cause the death of or grievous bodily harm to any person, or knowledge 
that the act which causes death will probably cause the death of or grievous 
bodily harm to any person, although such knowledge is accompanied by in
difference whet.her death or grievous bodily harm is caused or not (!IICL1 1928{ 
par. 148,ii; Chl 234838, Blizzard; CM 237782, !J:.entis~; Clil 238389, ,Kincaid). 
Accused deliberately· secured his jungle knife and went to the orderly room 
tent. According to accused's statement he asked deceased 11.Are you going to 
chow? I didn't want aeyone in the Orderly Room to see me cut him. He 
didn't come out so I plunged my knife into his back.". He ran out of the 
tent and threw the knii'e away. He then "began to feel hld11 about 11hat he 
had done and surrendered himself, saying ·~hat he had just killed a man. 
Accused endeavored to mitigate the gravity of his offense b~ testifyine that 
he was in a 11 rs.ge11 because deceased had cut his (accused 1s) bed and he did. 
not rea.lize what he was doing. From all the evidence the court could properly 
detennine that there was no adequate provocation for tho 1:.illina; that the 
homicide was cor,nitted with malice aforethought, and find the accused guilty 
of murder as ~barged. 

A sentence either of death or of imprisonment i'or life is uandatory 
upon conviction of mw.·der in violation of the 92nd Article of Uc.r. Confine
ment in a penitentiary is authorized by the 42nd Article of ;iar for the 
offense of murder, recognized as an offense o:f a cli.vil nature and so punish
able by penitentiary confinement for more than one year by sections 273 
and 275 of the Criminal Code of the United States (18 U.S.C. 452, 454). 

5. For the reasons stated above the Board of Review holds the 
record of trial legally sufficient to'support the findings and sentence. 

~· , Judge Advocate. 
· (Co~9ne1,TI:G~ 

--~-=.._""""u·~ ....-=-~,__,...f":_.,.._.____, Judge Advocate. ... d=A· 
Colone~,J~ 

4. 
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ARMY SERVICE FORCES 


In the Branch Office of The Judge Advocate General 

Melbourne, Victoria,, 


Australia. 


Board of Review 
CM .A-1842 7 March,, 1945. 

UNITED STATES 	 ) Trial by G.C.M. c.onvened at 
) J.PO 70,, 6 Fobruary, 1945•. 

v. 	 ) Dishonorable discharge, total 
) i'ori'eituree and confinement 

Private ERNEST J. BOOKIE . ) for sixteen years. 
(36421992), 3016th Engineer ) The United States Penitentiary, 
Maintenance Cc:mpany, 4th ) McNeil Isl.and,, Washi~ton. 
Engineer Special Brigade ) 

HOLDING by the BOARD OF REVIEW, 
STAGG, ROBERTS and MORPHY 

Judge Advocates. 

1. The record of trial in the case of the soldier ;named above has been 
examined by the Beard of Review. 

2. The accused was tried upon the following charges and specii'icati.onsa 

CHARGE Ia Violation of the 93rd utiole of' War. 

Speoificationa In that Private 	Ernest J. Bookie, 3016th 
E. M. Co.,, did at. APO 70, on or about 10 January 1945, 
with intent to commit a felony, viz, rape, canmit an 
assault upon Francisca.Viray by willfully and feloniously 
pointing a rifle at the said Francisca Viray and forcing 
the said Francisca Viray. to disrobe. 

. . 
· CHA.RGE IIa Violati. on of the 96th Article of War. 

Specifioa.tic:n:u In that Private Ernest ..,. Bookie,, 3016th E. M. 
Co., did at APO 70, on or about 10 January 1945, wrongtu.lly 
and unlaw.t'ull y oomni t a.n assault on Pastor Viray by point
ing a rifle at the said Past.or Vir~.and ordering him to .. 
"Get Out" of the house of Francisca Viray. 



He pleaded not guilty to, and was found guilty of, both charges and 
specifications. He was sentenced to dishonorable discharge, total for
feitures and confinement at hard labor for sixteen years. The reviewing 
authority approved the i: ~tence and designated the United States Penitentiary, 

' 	 1:cNeil Island, .liashingtc. ,, as the place of conf;i.nement. Pursuant to 
Article of l'lar 50-!, the record of trial was forwarded to the Board of Re
view, Branch Office of The Judge Advocate General, Melbourne, Victoria, 
Australia. 

, 3, The competent evidence reveals that at about 3 o'clock in the 
afternoon of 10 January 1945, accused, a member of the 3016th Engineer 
i.iaintenance Company, accosted Francisca Viray on the street in Pangasinan, 
Lingayen, P.I. Francisca was then carrying her one year old daughter (R.H!) 
and was walking with her mother and sister-in-law. Accused said that he 
was looking for some wine (R. 9, 23) and she told him that she had none. 
He pointed his rifle at her. Her mother and sister-in-law became·fri~tened 
and left, although she called to them(R. 9, 13, 22). ~l\.ccused, pulling 
Francisca by the arm>, forced her to go· to her home with hL'll. He 11 tied 
the door with a rope" but a space of about 8 inches renwir.ed through vihich a 
person could see as the door was somevmat,smaller than the sash (R. 11.~). 

Upon being advised that Franci sea had been moh:sted, Florencio 
Manuel, the victim's brother-in-law, went to ·her house. He testifie6. that 
ttAn American soldier met me at the stairs . * *~* driving me away /;1tg His 
rifle. * * * He did.not let me get inside the house0 (R. 24. 26). After 
Kanuel left, accused again pointed his rifle at Francisca and told her to 
disrobe (R. 10). She complied because she was afraid that the soldier would 
shoot her (R. 12, 17), He 11 put his trousers down and took away his shirt" 
(R. 17). He then told her to lay down and 11 got on top" of her. Al though 
she tried to stop him by "pushing him back11 (R. 11), he renained in that 
position for about, five minutes, as she testified, "trying to penetrate his 
penis, but because of the child f!r'no was lying on the floor by her side 
(R. 17'J7 he could not do so and then I pushed him back11 (R. 18). Yllien ask
ed !1\ias this act against your will" she answered 11 Yes, I don't like it to be 
done to myself". It is against my will" (R. 12). During that time the 
baby was crying and accused slapped the child's face, nput his fingers in
side" .her mouth and 0 chopped the child. on the neck three times" (R. 11). 
After this incident accused sat upon a chair, caused her 11 to sit on his lap", 
and 11 then tried to * * *put his penis inside but he could not do it11 

(R. 18). 

Later Pastor Viray, Francis ca' s brother, went to the house and was 
met at the door (R. 27) by the accused holding his rifle. Al though the 
room was dark, Pastor ·was able to see that his sister was nude and that both 
she and the baby were sitting on the floor (R. 12, 27, 28). Accused said 
to Pastor "Is this your sister" and receiving an answer' in the affirnative, 
pointed his gun at him and, holding it in a position to shoot (R. 30), told 
him to 11 get out" ({l. 11, 27, 30). Pastor left and 11 ran to Headquarters" 
(R. 27). Afte~ Pastor Viray went away the accused told Francisca to put 

2. 
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her dress. on. She testified "I was putting it on little by little because 
I was frightened. And he even came to the point of striking me with the 
handle of his rifle" (R. 17). He then ma.de her leave the child and 
•pushed" her'i'rom the house into the street (R. 19) where they were met by 
other soldiers (R. 19). 

Second-Lieutenant Rcnald J. Roy, a Witness for the defense, testified 
that the next morning accused was positively identified by both Francisca 
and Pastor (R. 35). 

Accused elected to make an unsworn statement. He said that he, 
accompanied by another soldier, left his company area at Line;ayen about noon 
and drank sane wine. His com.pani~n re"l:llrned to camp but accused sat dov.n 
by 'the side of 'the road and went to sleep. After waking, he started back 
to his organization. He stated: 

"I ran into this lady alcngside the road, bumped irrto her 
aociden!!,y. I told her I didn't mean to do it. So she 
acted mad about it and said something to me about being 
drunk or something like that and that made me awful mad, 
so I just argued with her when we were walking down the 
road a.t the same time, and we kept walking dom. the read. 
Then we run into a. sergeant and another soldier there and 
then they sta.rted asking Wiat was the matter; They all 
started talking rather 1 oud. So I said there was no use 
of me hanging around there so I started to leave. I got 
down to the corner v.here CIC HeadquB.rters is and this 
ser gea,nt and one of the other fellow~ caught up with me 
just about that time, and asked me to go up to CIC Head
quarters with them. So we went up there. After we got 
up there, they brought this woman back up there, and after 
they brought her up there, that's men she said I was 
molesting her. They took me on from there down to the 
stockade.• (R. 32-33). 

4. The evidence clearly establishes that at the time and place 
alleged accused assaulted Francisca Viray by repeatedly pointing his gun at 
her, grasping her arm, causing her to disrobe, and laying upon her. The 
intent v.hich accompanied accused's assault was clearly demonstrated by his 
forcibly preventing the tl'lO men, Florencio Manuel and Pastor Viray, from 
entering the house and, on two occasions, having put Francisca in fear, 
endeavoring against her will to accomplish an act of sexual intercourse. 
From the evidence the court could draw no reasonable inference but that accused 
assaulted the 'WOman intending to overcome any resistance by force, actual or 
constructive, and penetrate her person. Accused admitted having met the 
woman, mlking do-wn the road and arguing with her. He did not specifically 
deny any of the acts Vihich the victim testified had transpired in the house 
nor did he deny having been seen there by her brother and brother-in-law. 
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Thus, there is substantial evidence in the record "18.rranting the findings 
of guilty of the offense alleged under Charge I (par. 149 1, p. 179. M.C.M., 
1926J CM 234190, Torres, .XX B.R. 'Z77). 

Accused's offer of violence against Pastor Viray by pointing a rifle 
a.t him constituted an assault (Charge II) (par. 149 2:,.. p. 177, M.C.M.). 

The sentence imposed is authorized for the offenses of vlh.ich accused 
was found guilty (par. 104 c, M.C.M., 1928). Confinement in a penitentiary 
ii authorized 'by Article of-War 42 for the offense of assauli( vdth intent 
ix> commit rape, recognized as an offense of a civil nature and so punish
able by penitentiary confinement by section 276, Crimina,l Code of the 
United States (18 u.s.c. 455). 

5. For the reasons stated above the Board of Review holds the 
record of trial legally sufficient to support the findings and sentence. 

Judge Advoca.~e. 

udge Ad:vo cate. 

4. 
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