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GJENING STAID£NTS 


Introduction to Volume 13 

D..lring the twelve years since its inception, 'llle Advocate has evolved 
fran a 7-page nonthly newsletter into a professional legal journal with a 
full complement of editors, staff members, administrative assistants and 
contributors, a circulation of nearly 3000, and an independent distribu
tion network which embraces military installations throughout the world, 
private subscribers, various Department of Defense libraries, the Super
intendent of DJcuments, the United States Arrrrj Legal Services N:jency, 
and 'llle Judge Advocate General's School. The introductory camnents in 
the first issue of 'llle Advocate expressed the hope that the publication 
would "foster a spirit of cohesiveness among the defense bar." We begin 
Volume 13 of the journal by reaffirming our resolve to further that 
objective. 

OJerview of Contents 

'llle lead article in this edition pertains to new trial petitions 
filed under Article 73 of the Uniform Code of Military Justice. 'lhe 
author outlines the procedural rules applicable to the petitions, defines 
the standards courts anploy in assessing them, and presents, in an 
appendix, a suggested petition form prepared by the ~fense 4>pellate 
Division. 'llle second article addresses the timely issue of whether 
regulatory exceptions are elements of the offense or affirmative defenses, 
and the attendant problem of allocating burdens of proof, production, and 
persuasion in criminal cases. Finally, in the second installment of 
"Search and Seizure: A Primer," The Advocate staff capsulates decisional 
law regarding border and overseas gate searches. 

Solicitation 

We encourage readers of The Advocate to submit articles pertaining 
to legal issues which are of particular importance to trial defense coun
sel and warrant examination in the pages of this journal; your contribu
tions, comments, and suggestions can only heighten The Advocate's re
sponsiveness to the problems associated with defending clients before 
courts-martial. 
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NEW TRIAL PETITIONS UNDER ARI'ICLE 73, U01J 
by captain Gunther o. carrle* 

In the military setting, the petition for a new trial provides reviewing 
oourts and 'Ihe Judge Advocate General with a procedure for setting aside 
findings and sentences in the interest of justice, based principally on 
matters outside the record. l A new trial is an available rerredy even if 
the accused is separated fran active military service,2 and either he or 
his representative may file the petition.3 Its approval is a matter 
solely within the discretion of the authority to whan the petition is 
addressed. 4 'Ihe petition is authorized by Article 7 3 of the Uniform 
Code of Military Justice, which provides:5 

At any time within two years6 after approval by the 
convening authority of a court-martial sentence, the 
accused may petition 'Ihe Judge Advocate General for a 
new trial on the grounds of newly discovered evidence 
or fraud on the court. If the accused's case is pending 

* captain carrle received his B.S. and M.Engr. fran Rensselaer Iblytechnic 
Institute and his J.D. fran the University of Pennsylvania. He is cur
rently serving as an action attorney at the Defense Appellate Division. 

1. See United States v. <:Mens, 6 US01A 466, 20 CMR 182 (1955); 
United States v. McCarthy, 43 CMR 447 (ACMR 1970). 

2. See para. 109b, Manual for Courts-Martial, United States, 1969 (Revised 
edition) [hereinafter cited as MCM, 1969] • 

3. Id. A suggested petition form is included as an appendix to this 
article. 

4. See para. 109d( 1), MCM, 1969. 

5. Article 73, Uniform Code of Military Justice [hereinafter cited as 
UCMJ], 10 U.S.C. §873 (1976). 

6. At least with regard to post-trial disabilities, courts generally 
suspend the time period and allow the accused a reasonable period with
in which to file his petition. See United States v. Bell, 6 USCMA 392, 
20 CMR 108 (1955); United States-v. Washington, 6 USCMA ll4, 19 CMR 
240 (1955). 
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before a court of Military Review or before the court 
of Military Appeals, '!he Judge Advocate General shall 
refer the petition to the appropriate court for action. 
Otherwise 'Ihe Judge Advocate General shall act U.[X)n the 
petition [footnote not in original] • 

Although the accused must initially submit the petition to 'Ihe Jl.X]ge 
Advocate General, it will be forwarded to the appellate court before which 
his case is pending. 7 If '!he Judge Advocate General refuses to forward 
the petition, the accused may seek a writ of mandamus to corrpel him to 
take that action.a Only if all appeals have been exhausted may 'Ihe Judge 
Advocate General rule on the petition.9 furthermore, although the court of 
Military Appeals may review the court of Military Review's decision on a 
new trial petition, it may not order a hearing de novo and it extends 
relief only when the lower tribunal abuses its discretion.10 Neither 
court may review a decision by 'Ihe Judge Advocate General rendered after 
the conviction is final under Article 76, UCMJ.11 Apparently there are no 
constraints on the type of information the accused may present in sllp.[X)rt 
of his petition. Thus the authority may consider, inter alia 1.. the peti 
tion, the record of trial, and affidavits of new witnesses.IL M:>reover, 
both military appellate courts may direct an investigation into appropriate 

7. Para. 109c, MCM, 1969. Accordingly, counsel should be familiar with 
the applicable- appellate court rules. See USQ1A R. Pract. and Proc. 
27; CMR R. Pract. and Proc. 22. 

8. Holodinski v. McD:Jwell, 7 M.J. 921(NCMR1979). 

9. 'Ihis petition is independent of an "appeal" to 'Ihe Judge Advocate 
General under Article 69, UCMJ. See Glidden, Article 69 "Appeals" - The 
Little Understood Remedy, 10 The Advocate 170 (1978). 

10. United States v. Thomas, 3 USCMA 161, 11CMR161 (1953). 

11. Platt v. United States, 21 USCMA 496, 45 CMR 270 (1972); 
Article 76, UCMJ, 10 u.s.c. §876 (1976). 

12. See para. 109d( 1), MCM, 1969. 
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matters.13 Either tribunal may evaluate witness credibility in cases 
where defense counsel allege false testimony as grounds for a new trial.14 

If the appropriate reviewing authority grants the accused's petition for 
a new trial, the findings and sentence are vacated and he is restored to 
the status of unsentenced prisoner.15 He is not, ipso facto, entitled to 
his freedan,16 and the decision as to whether he must remain in confinement 
pending retrial is left to the appropriate authorities.17 Although there 
are provisions for deferring a sentence to confinanentl8, a petition for 
new trial does not autanatically stay the sentence's execution. Further
rrore, the reviewing authority may consider a petition without delaying 
execution.19 

Grounds for a New Trial 

'Ihere are tw::> bases for granting a new trial: newly discovered evidence 
and fraud on the court.20 'Ihe Manual also requires the accused to affirma
tively establish that an injustice resulted fran the findings or sentence 
and that a new trial w::>uld probably produce a substantially rrore favorable 

13. Para. 109f, MCM, 1969. Cf. United States v. Lebron, 46 CMR 1062 
(AFCMR 1973). - - - 

14. See United States v. Turner, 7 USCMA 38, 21 CMR 164 (1956); United 
States v. Valenzuela, 7 USCMA 45, 21 CMR 171 (1956); United States v. 
Brozauskis, 46 CMR 743 (NCMR 1972); United States v. Sutton, 44 CMR 859 
(ACMR 1971). 

15. See Johnson v. United States, 19 USCMA 407, 42 CMR 9 (1970). 

16. Id. at 409, 42 CMR at 11. 

17. Id. 

18. Article 57(d), UCMJ, 10 u.s.c. §857(d) (1976); para. 89f, MCM, 1969. 

19. Para. 109~, MCM, 1969. 

20. Article 73, UCMJ, 10 u.s.c. §873 (1976). 
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result.21 Unlike the standard recited by most federal courts,22 the test 
set forth in the Manual permits a new trial even if it is unlikely to pro
duce an acquittal, as long as it w::>uld probably result in a substantially 
more favorable sentence. 'Ihe a.i;propriate standard to apply when evaluating 
the i:x:>tential impact of matters raised by the accused is the subject of 
sane controversy, and certain circumstances may require the application of 
a standard less stringent than the Manual test if the accused's right to 
due process is to be safeguarded.23 

Newly Discovered Evidence 

'Ihe most cormronly raised ground for a new trial is the J:X)St-trial 
discovery of evidence which allegedly affects the adjudged findings or 
sentence. Not all information uncovered after the trial can be considered 
newly discovered evidence. A change in law, for example, does not fall 
within that category.24 In addition, errors in i:x:>st-trial proceedings 
cannot form the basis for a new trial because they are not part of the 
court-martial .25 Courts are also reluctant to interpret a "trial tactic" 
as newly discovered evidence. For this reason, the court in United States 
v. Hambrick 26 denied a petition alleging, as newly discovered evidence, 
statements by a witness who the defense counsel failed to call at trial 
because of his uncertainty as to the testimony's content. 

21. Para. 109d(l), M01, 1969. Courts have held that the petitioner's 
burden is greater here thailTu the normal course of review. See, ~. , 
United States v. Walters, 4 US01A 617, 16 CMR 191 (1954). 

22. See, ~., United States v. Jones, 597 F. 2d 485 (8th Cir. 1979) • 

23. See United States v. Agurs, 427 U.S. 97 (1976). 'Ihe Bill of Rights is 
applicaole to servicemembers unless it is expressly or by necessary impli
cation ina.i;plicable. United States v. Ezell, 6 M.J. 307 (01A 1979). 

24. See United States v. Shelton, 459 F.2d 1005 (9th Cir. 1972). 

25. See United States v. Washington, 9 US01A 589, 26 01R 369 (1958). 

26. 43 01R 835 (AQvtR 1971). 
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New evidence will warrant a new trial if it is: 

a) in fact newly discovered, that is, discovered since 
[trial] ; and 

b) oot such that it ~uld have been discovered by the 
petitioner at the time of the trial in the exercise 
of due diligence.27 

'Ihe government is precluded fran arguing that evidence is not "newly dis
covered" merely because the accused knew of it during the trial. 'Ihus, in 
united States v. Petersen,28 there was no indication that a codefendant's 
statement was 1n fact newly discovered or that it could not have been 
obtained by exercising due diligence; the court nevertheless found that 
these requirements ~re satisfied when it a~ared that the witness' 
attorney ~uld not have allowed him to testify. Also, where a witness 
cannot testify because of a disability, his subsequent recovery can render 
the testimony newly discovered evidence.29 

N:>t only must the evidence be newly discovered, it must also have been 
unobtainable by the exercise of due diligence. 'Ihe Arrrr:f Court of Military 
Ieview ruled that a state court declaratory judgment validating a service
member' s canrnon law marriage could not form the basis for a new trial since 
the accused could have obtained the declaratory judgment prior to his 
court-martial for filing a false claim for increased quarters allowance.30 
Similarly, the defense counsel's failure to use truth serum at trial in 
order to overcome the accused's amnesia reflects a lack of due diligence 
and constitutes grounds for denying a new trial petition.31 'Ihe fact that 
evidence might have been obtained prior to trial does not necessarily 

27. See para. 109d( 2) (a), (b), MCM, 1969. 'Ihese requirements are also 
imposedby civilian feder~ courts. See, ~·, United States v. Jones, 
supra note 22, at 488; United States v. Cardarella, 588 F.2d 1204 (8th 
Cir. 1978); United States v. Street, 570 F.2d 1 (1st Cir. 1977). 

28. 7 M.J. 981 (A01R 1979). 

29. See United States v. Bourchier, 5 USCMA 15, 17 CMR 15 (1954) 
(defendant suffered fran amnesia during trial). 

30. United States v. Jophlin, 3 M.J. 858 (ACl1R 1977). 

31. See United States v. Hambrick, supra note 26. 
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reflect a lack of due diligence. 'Ihus, where a trial witness' statement 
to a fellow irnnate that he w:>uld "get even" with the accused could not 
have been elicited fran the witness himself and would have been revealed 
only after an extensive "fishing expedition", the defense counsel's failure 
to tmcover the evidence did not bar a new triai.32 If the degree of 
diligence which led to the p:>st-trial discovery of evidence would have 
been equally fruitful had it been exercised prior to trial, courts are, of 
course, unlikely to find that counsel was duly diligent during the original 
proceeding. 33 A reviewing authority, however, may be reluctant to deny 
an otherwise meritorious petition solely because of a lack of diligence 
in obtaining evidence. Although this proposition is speculative, most of 
the cases citing a lack of due diligence when denying a petition also 
refer to the improbability of a oore favorable result at a new triai.34 

Impeaching and Cumulative Evidence 

Generally, new trials are not granted on the basis of evidence which 
restates matters introduced at trial or relates to a thoroughly litigated 
issue.35 Defense counsel often urge a new trial on these grounds when an 
expert who will testify in the accused's favor is discovered after the 
original proceeding. Even if he is superior to the original witnesses, 
such an expert's testimony will not warrant a new trial if his opinions 
are predicated on the same evidence introduced at the first court
martial. 36 However, where new evidence would synthesize the agreement of 
all experts on both sides, a new trial may be appropriate.37 

32. United States v. Sutton, 34 CMR 490 (ABR 1963). 

33. See 58 Am.Jur.2d §169 at 382. 

34. See, e.g., United States v. Hurt, 9 USCMA 735, 27 CMR 3 (1958); United 
States v. Olilds, 5 US01A 270, 17 CMR 270 (1954); United States v. Jophlin, 
supra note 30; United States v. Ercolin, 46 CMR 1259 (AC11R 1973). 

35. See United States v. Bourchier, supra note 29, at 25; United States 
v. Troutt, 8 US01A 436, 24 CMR 246 ( 1957) ; United States v. Calley, 46 
CMR 1131 (ACMR 1973). 

36. See United States v. Henderson, 11 US01A 556, 29 CMR 372 ( 1960) ; 
United States v. Tavares, 10 USCl-1A 282, 27 CMR 356 (1959); United States 
v. Hurt, supra note 34; United States v. Schroder, 47 CMR 430 (ACMR 1973). 

37. See United States v. Henderson, supra note 36, at 377. 
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Evidence which merely affects the credibility or character of a witness 
is usually insufficient to warrant a new trial.38 'Ibis principle, however, 
has not evolved into an absolute rule in military law. An Arrrrj Board of 
Review presented what appears to be the most logical approach to the pro
blem in United States v. Sutton when it stated: 

Appellate government counsel argue that newly dis
covered evidence which goes to irrpeachment of wit
nesses and not to the substantive facts of the case 
is not a sufficient ground for a new trial [citations 
emitted]. VE do not agree. 'Ihe prevailing considera
tion is whether a different result \\Ould probably 
occur with the new evidence, whether substantive or 
merely impeaching.39 

'Ihe Board of Review in Sutton granted the accused's petition based on new 
evidence which related solely to the credibility of the goverrunent's 
primary witness. 

Courts have applied this view in other cases involving petitions citing 
newly discovered impeachment evidence. In United States v. Chadj40, the 
petition was based on the discovery that an alleged rape victim who the 
goverment portrayed as a young woman of impeccable moral character was in 
fact harosexual. Although the evidence related solely to her character 
and credibility, the Court of Military Appeals granted the petition. 
While the evidence produced at trial was sufficient, the Court held that 
it was not so cnnpelling as to justify the conclusion that the newly 
discovered evidence probably \\Ould not produce a rrore favorable result. 41 

38. See, e.g., Mesarosh v. United States, 352 u.s. 1 (1956}; United States 
v. Jones, supra note 22; United States v. Sposato, 446 F. 2d 779 (2nd Cir. 
1971}; United States v. ChisLUTI, 436 F.2d 645 (9th Cir. 1971}. 

39. United States v. Sutton, supra note 32, at 494. 

40. 13 USCMA 438, 32 CMR 438 (1963}. 

41. Id. at 443. See also United States v. 'Ihanas, pet. for new trial 
issue specified, 8 M.J. 138 (Q1A 1979}, argued 13 N:>v. 1980 (whether 
discovery of criminal misconduct and conviction of CID agent warrants new 
trial}. 
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M::>reover, in United States v. Whitely,42 the Court determined that evidence 
contradicting testimony by two assault victims that they had no prior 
association with each other related to a material matter - their credi
bility -- and directed a new trial. 

Where military rourts deny petitions based on impeachment evidence, 
they appear to do so not because of an inflexible rule concerning character 
evidence, but because it seems improbable that a rcore favorable result 
\\Ould be achieved. In United States v. Troutt,43 the accused was convicted 
of stealing fran an enlisted mens' club fund. At trial he attenpted to 
show that a civilian eIT\Ployee took the funds and in his petition for a new 
trial he cited newly discovered evidence concerning the civilian's spending 
habits. 'Ihe Court of Military Appeals stated that nothing in the new 
evidence indicated that the civilian lied at trial, and that therefore the 
new evidence only affected his general credibility. Although this decision 
arguably announces a rule that evidence pertaining to a witness' g~neral 
credibility does not warrant a new trial, a careful reading of the opinion 
indicates that the Court did not go so far. After p::>inting out that the 
civilian was subjected to "searching cross-examination11 44 by defense coun
sel at trial, the Court concluded that a new adversarial proceeding would 
merely result in the relitigation of his general credibility, an issue 
decided adversely to Troutt at tria1.45 'Ihe Court was primarily concerned 
with the fact that the cumulative nature of the evidence would probably 
preclude a more favorable result. 

This prop::>si tion is supported by the reference in Troutt to United 
States v. Bourchier. 46 In Bourchier the Court denied a petit10n based on 
new evidence relating to a rape victim's truthfulness. In part, the Court 
based its denial on the fact that "able and ingenious" defense rounsel 
repeatedly assaulted the victim's veracity at trial, where the issue was 
decided adversely to the defendant.47 Again, the Court's decision was 

42. 18 USCMA 20, 39 Q1R 20 (1968). 

43. See United States v. Troutt, supra note 35. 

44. Id. at 248-9. 

45. Id. 

46. See United States v. Bourchier, supra note 29. 

47. Id. at 25. 
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awarently shaped rrcre by an evaluation of the new evidence's probable 
effeet on a subsequent trial than by a general rule governing impeaching 
evidence. 'Ihus, while the fact that newly discovered evidence merely 
impeaches a prosecution witness may be relevant to a detennination of the 
likelihood of a more favorable outcane, the petition's validity should not 
turn on that fact. Federal courts also shun any talismanic rule requiring 
the denial of petitions based only on newly discovered character evidence. 
For example, in Garrison v. Maggio48 the Fifth Circuit Court of Appeals 
held that a new trial will be granted even if the evidence is purely of an 
inpeaching nature, if a new trial probably \\Ould result in acquittai.49 

Indeed, the Court of Appeals in United States v. Gabrie1SO ruled that 
a new trial is required where newly discovered evidence impeaches a witness 
who testified at trial, if the admission of the evidence "\\Ould probably 
produce a different result. 11 51 'Ihe new evidence in that case consisted 
of a post-trial polygraph examination of a trial witness which indicated 
that he lied on a collateral matter. 'Ihe court denied the petition, 
stating that the trial judge had the opportunity to evaluate the credibi
lity of both the witness and the defendant at the trial. 'Iherefore, it 
could not be said that he abused his discretion in denying the petition.52 
Moreover, since defense counsel attempted to impeach the witness at trial, 
the polygraph evidence, even if admissible, was curnulative.53 

48. 540 F.2d 1271 (5th Cir. 1976}. 

49. Id. at 1274. 'Ihe Garrison case involved nondisclosure of evidence by 
the prosecution, which generally reduces the burden imposed on the accused. 
However, the Court of Appeals did not rely heavily on this factor in reach
ing its decision and specifically stated that the case was not governed by 
the guidelines announced in A.gurs. [See note 23, supra]. 

50. 597 F.2d 95 (7th Cir. 1979}. 

51. Id. at 99. See also United States v. Barrett, 505 F.2d 1091 

(7th Cir. 1975}; United States v. Curran, 465 F.2d 260 (7th (Cir. 1972}. 


52. United States v. Gabriel, supra note 50, at 99. 

53. Id. See discussion accompanying notes 37-39, supra. 
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Courts do not apply the general rule if the newly discovered evidence 
damages a witness' credibility with regard to a particular issue or state
ment of fact.54 Nor will the courts autanatically deny new trial petitions 
which are based on the goverrunent's conviction of its own primary witness55 
or the fact that the government raises questions about the veracity of its 
witness after the trial .56 Appellate tribunals also find exceptions in 
situations where the goverrnnent relied heavily on the unimpeached testimon~ 
of a particular witness57 or portrayed the witness as uninpeachable.5 
'Ihe Tenth Circuit Court of Appeals in United States v. Harris described 
the circumstances under which the general rule is abandoned by stating 
that "a new trial is not necessitated because of newly discovered evidence 
of a cumulative or impeaching nature unless its potential impact upon the 
result of the trial is apparent." 59 It is not clear whether this langu~e 
reflects a standard rrore stringent than the test generally applied. 0 
HCMever, if any form of evidence is in fact newly discovered aoo if the 
failure to produce it at trial is not attributable to the defense, justice 
seems to require a new trial, provided the evidence probably \..Ould produce 
a more favorable result. 

Undisclosed Evidence 

Special rules apply in cases where the goverrnnent possessed newly 
discovered evidence during the trial. In United States v. Agurs,61 the 
Supreme Court discussed three different scenarios in which the governrrent 
possessed but did not disclose evidence to the defense. 'Ihe first category 

54. See United States v. Sposato, supra note 38, at 781. 

55. United States v. Olisum, supra note 38. 

56. ~sarosh v. United States, supra note 38. 

57. United States v. Harris, 462 F.2d 1033 {10th Cir. 1972). 

58. United States v. Gordon, 246 F.Supp. 522 {D.D.C. 1965). 

59. United States v. Harris, supra note 57, at 1035. 

60. See textual material accanpanying notes 22-24, supra. 

61. 427 u.s. 97 {1976). 
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covers situations where undisclosed evidence demonstrates that the case-in
chief included perjured testirrony of which the prosecutor had actual or 
constructive knowledge. Under these circumstances, "the conviction should 
be set aside if there is any reasonable likelihood that the false testirrony 
could have affected" the jury's judgment. 62 'I.bis standard also applies 
when the government does not elicit false testimony but fails to correct 
it,63 am when the testirrony relates only to a witness' credibility.64 
'I.bus, in Napue v. People of State of Illinois65 the Supreme C.Ourt directed 
a new trial because the government failed to correct a prosecution witness' 
statement that he received no consideration for his testimony.66 

'lbe accused is entitled to a new trial even if the prosecutor was un
aware of the undisclosed evidence. Prosecutorial innocence in overlooking 
evidence in the goverrunent's possession is generally irrelevant.67 Indeed, 
at least one court suggested that a prosecutor should be presumed to 
recognize the significance of highly probative evidence even if he over
looks its value. 68 l-breover, courts must examine the file of the govern
ment rather than the particular prosecutor. 'lbus, the Supreme C.Ourt 

62. Id. at 103; see United States v. Librach, 602 F.2d 165 (8th Cir. 
1979)-. 

63. See Napue v. People of State of Illinois, 360 U.S. 264 (1959). 

64. See United States v. Giglio, 405 U.S. 154 (1972). 

65. 360 u.s. 264 (1976). 

66. See United States v. Librach, supra note 62 (failure to disclose that 
witness was given compensation and protective custody); United States v. 
Harris, supra rote 57 (failure to disclose that witness was given plea 
bargain wtuch led to dismissal of charges) ; but see United States v. 
Cardarella, supra note 27 (trial judge did not abuse discretion in denying 
new trial where goverrnnent failed to disclose that witness was paid infor
mant). In Demarco v. United States, 415 U.S. 449 (1974), however, the 
C.Ourt limited this rule to situations where the promise is made before the 
witness testifies. 

67. Id. at 103, 104 n.10 and 110 n.17. 

68. United States v. Agurs, .supra note 61, at 110. 
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afPlied the rule in a case where the goverrunent pranised the witness that 
he \>.Duld not be prosecuted even though the promise was not made by the 
trial attorney, who was unaware of any such obligation.69 

'Ihe second situation described in Agurs involves a defense counsel's 
pretrial request for specific evidence. If the government withholds 
requested evidence, the conviction cannot stand, provided "the suppressed 
evidence might have affected" the trial's outcane. 70 In the final sce
nario, newly discovered evidence in the goverrunent' s fXJSsession is neither 
specifically requested nor the subject of a general demand for all exculpa
tory matters. According to the Court, "the fact [that] such evidence was 
available to the prosecutor and [was] not submitted to the defense places 
it in a different category than if it had simply been discovered from a 
neutral source,"71 and appellate courts must determine whether the "omit
ted evidence creates a reasonable doubt that did not otherwise exist. 11 72 

At least one court determined that a factual setting identical to the 
third category in l¥:Jurs is not governed by the rule announced therein 
because the evidence did not go to the rnerits.73 'Ihe Fifth Circuit 
Court of Appeals held that a new trial is required only if the new evidence 
would probably produce an acquittal; the court reasoned that "requiring a 
prosecutor to volunteer impeachment evidence about his witnesses entails 
the risk that [these individuals] will be less open with the prosecutor or 
may even refuse to testify voluntarily."74 

69. United States v. Giglio, supra note 64. 

70. United States v. l¥:Jurs, supra note 61, at 104; United States v. 
Librach, supra note 62, at 167. 

71. United States v. Agurs, supra note 61, at 111. 

72. United States v. h)urs, supra note 61, at 112; United States v. 
Librach, supra note 62, at 167. It should be noted that in his dissenting 
opinion in h)urs, Justice Marshall questioned whether this reasonable 
doubt standard lessened the accused's burden. 

73. See Garrison v. Maggio, supra note 48. 

74. Id. at 1274. 
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False Testimony 

When newly discovered evidence indicates that a witness ccmnitted per
jury,75 appellate courts will generally direct a new trial if such an 
action would probably produce a rrore favorable result.76 Although no cases 
directly address the issue, due process probably requires military courts 
to apply the Agurs standards in the event of prosecutorial misconduct. 77 
An accused's claim that his trial included false testimony often arises in 
the fonn of a trial witness' PJSt-trial recantation or a statem=nt by a 
third party that the witness confessed to perjury.78 'lhese affidavits 
are frequently filed by the defendant's fellow inmates or by a co-accused 
after his own conviction.79 Such circumstances, of course, raise immediate 
problems of credibility, and courts generally view recantations with skepti 
cism. Accordingly, new trial petitions are often denied because of a 
judicial detennination that the witness' recantation would so weaken his 
credibility before a new courts-martial that a rrore favorable result would 

75. 'll1is discussion of false testimony is limited to those situations 
where it is raised as newly discovered evidence. '!he text accompanying 
note 92 infra, will deal with false testimony as a fraud UPJn the court. 

76. See,~., United States v. Petersen, 7 M.J. 981 (ACMR 1979}; United 
States v. Lebron, supra note 13; United States v. Brozauskis, supra note 
14. Federal courts frequently apply the lesser standard announced in 
United States v. Larrison, 24 F.2d 82 (7th Cir. 1928). Under Larrison, the 
court will allow a new trial if it is reasonably convinced that a material 
witness gave false testimony which the defense did not recognize until 
after trial and that without the testirrony, the jury might have reached a 
different conclusion. However, courts are increasingly dissatisfied with 
the application of this standard in the absence of prosecutorial miscon
duct. See, e.g., United States v. Stofsky, 527 F.2d 237 (2nd Cir. 1975}. 

77. See note 61, supra. 

78. See, e.g., United States v. Petersen, supra note 76; United States v. 
Lebron, supra-note 13; United States v. Brozauskis, supra note 14; United 
States v. Wedge, 9 CMR 437 (ABR 1952). 

79. See, e.g., United States v. Day, 14 USQ1A 186, 33 CMR 398 (1963}; United 
Statesv. Petersen, supra note 76; United States v. White, 45 CMR 537 (ACMR 
1972}; United States v. Mccarthy, supra note 1. 
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probably not be achieved.80 In this context, appellate courts may weigh a 
witness' trial testimony against his recantation in order to evaluate his 
credibility and the likely irrpact of the revised testircony on a subsequent 
triaI.81 

Under certain circumstances, however, a confession of false testimony 
can necessitate a new trial. 'lhus the Arrrrj Court of Military Review in 
United States v. McCarthy82 ackno.vledged the rule that: 

Where there is a full recantation bearing on its 
face no indication ••• of double dealing ••• it 
is the duty of the trial court to grant a new trial 
when a witness at the original trial subsequently 
admits on oath that he has ccmnitted perjury or that 
he was mistaken in his testinony, provided such 
testimony related to a material issue and was not 
merely cumulative. 

In Mccarthy, the Court recognized that reviewing authorites view with 
suspicion recantations by a co-accused who seeks to accept the entire 
fault for a crime after trial.83 Under the facts in Mccarthy, the Court 
granted a petition for a new trial based on a recantation. 'lhe witness' 
original testircony undermined the accused's credibility with regard to his 
contention that the hanicide of which he was accused was an accident. 
If the issue affected by the recantation was thoroughly litigated at trial, 
however, courts are reluctant to grant the new trial petition.84 

'lhe fact that a witness perjured himself affects not only the subject 
matter of his testimony, but the jury's opinion of his general credibility 
as well. Should a judge consider this double irrpact when he evaluates the 

80. United States v. Petersen, supra note 76. 

81. See United States v. Turner, supra note 14; United States v. 
Valenzuela, supra note 14. 

82. United States v. McCarthy, 43 CMR 447, 453 (A~ 1970), quoting Ledet 
v. United States, 297 F.2d 737 (5th Cir. 1962). 

83. Id. 

84. See note 35, supra. 
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effect the evidence \\Ould have on a new trial? At least one court has 
answered in the affirmative; the Second Circut Court of Appeals in United 
States v. Stofsky85 stated: 

Upon discovery of previous trial perjury by a govern
ment witness, the court should decide whether the jury 
probably \\Ould have altered its verdict if it had the 
opportunity to appraise the irrpact of the newly dis
covered evidence not only upon the factual elements of 
the government's case but also upon the credibility of 
the government's witness. 

Fraud on the Court 

'lbe second ground for granting a new trial under Article 7 3, UCMJ, 
is fraud upon the court. 86 'lhe petitioner must show that an injustice 
resulted fran the findings and sentence and that a more favorable result 
-w::>uld probably be produced by a new tria1.87 'lhe Manual provides several 
examples of fraud on the court which may warrant a new trial, including:88 

(a} 	 Confessed or proved perjury in testimony or 
forgery of documentary evidence which clearly 
had a substantial contributing effect upon a 
finding of guilty and without which there 
probably -w::>uld have been a finding of not 
guilty or a failure of proof of the offense 
alleged. 

(b} 	 Willful concealment by the prosecution fran the 
defense of evidence favorable to the defense 
which, if produced and considered by the court 
in light of all the other evidence, -w::>uld pro
bably have resulted in a finding of not guilty. 

85. 	 527 F.2d 237, 246 (2nd Cir. 1975). 

86. 	 10 u.s.c. §873 (1976). 

87. 	 See text accanpanying note 22, supra. 

88. 	 Para. 109£( 3), M01, 1969. 
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(c) 	 Willful concealment of a material ground for 
challenge of the military judge or any member 
of the court or of the disqualification of 
any official of the court or the convening 
authority, when that ground or disqualification 
was not known to the defense at the time of 
trial. 

'Ihere is a degree of overlap between petitions alleging fraud and those 
alleging newly discovered evidence. Altho~h perjury and concealment 
of evidence are listed as examples of fraua,8 they are often categorized 
as newly discovered evidence.90 'Ihere is no barrier to raising !:nth 
grounds in those situations,91 and it is unclear whether there is any 
advantage in using one ground instead of the other. 

Aside fran cases involving false testinony,92 military law provides 
little precedent for citing fraud as a basis for a new trial. Military 
courts have determined whether certain factual settings constitute fraud. 
For example, a defense counsel characterized an out4)f-court discussion 
between the accused and a court member as a fraud in United States v. 
Thanas. 93 Although the court stated that the discussion constituted a 
material ground for challenge, it found that under the particular facts 
a new trial probably v.ould not produce a rrore favorable result.94 At 
least one defendant has alleged that an unauthorized visit to the crime 
scene by court members constitutes fraud.95 'Ihe accused claimed that 

89. 	 See para. 109d(3)(a),(b) MCM, 1969 

90. 	 See textual material accorrpanying notes 62 to 87, supra. 

91. 	 See United States v. Wilson, 44 CMR 546 (A01R 1971). 

92. 	 See United States v. Kennedy, 8 M.J. 577 (A01R 1979); United States 
v. Scott, 8 M.J. 853 (N01R 1980); United States v. Wedge, supra note 78. 

93. 	 3 USQ1A 161, 110'1R161 (1953). 

94. Id. at 166. 'Ihe court also determined that since the discussion 
involved the accused, the failure to raise the issue at trial must be held 
against him. 

95. 	 United States v. Ibrsett, 7 CMR 427 (NBR 1952). 
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the visit itself was a basis for challenging the court, and that a new 
trial was required since the visit was not disclosed to the defense. 
The court found oo fraud in this situation because the accused was 
a<X}Uitted of the offense allegedly caranitted at the site visited by the 
court mernbers.96 

Conclusion 

'Ibe procedural aspects of the new trial petition appear to be well 
settled. Difficulties do arise, however, in determining what standard 
to apply when evaluating the i.npact of the matters raised in the petition. 
Although certain types of evidence cannot form the basis for a new trial, 
case law suggests that appellate courts are chiefly concerned about whether 
a new adversarial proceeding would likely result in a more favorable out
cane. If the petitioner can convince the court that an injustice has 
occurred and that a more favorable result probably would be produced by a 
new trial, the type of evidence is not likely to constitute an obstacle. 
Counsel must also remember that, unlike the civilian federal courts, 
military tribunals will permit a new trial even if it is likely to result 
only in a substantially more favorable sentence. 

96. Id. at 430-431. 
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[OFFICIAL LE'ITERHEAD] 


[Date] 

SUBJECT: Petition for New Trial, United States v. 

'lhe Judge Advocate General of the Army 
ATIN: JALS-ED 
5611 Columbia Pike 
Nassif Building 
Falls Church, Virginia 22041 

'llie enclosed Petition for New Trial on behalf of [Rank] [Name]-----' 
[SSN] , United States Arrrrj, is forwarded for action by The Judge Ad

vocate General in accordance with Article 73, Uniform Code of Military 

Justice, 10 u.s.c. §873 (1976). 

1 Incl 
as 	 (Ncure) 

(Rank, Branch) 
(Counsel for Petitioner) 
(Address and Phone) 

APPENDIX 
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(Rank, Name, SSN), ) PETITIOO FOR NE.w TRIAL 
[United States Army,] ) [AND BRIEF IN SUProRI']* 

Petitioner ) 
) 

v. ) 
) [ (SP)CM 000000] 

UNITED S T A T E S, ) 
Respondent ) 

) [Dxket No. 00,000] 
) 
) 

'ID (THE JUIX;E AD~TE GENERAL OF 'IHE ARMY) [THE JUDGES OF THE UNITED 
STATES (ARMY COURT OF MILITARY REVIEW) (COURT OF MILITARY APPEALS)] : 

Preamble 

The undersigned [petitioner] [counsel, pursuant to a Fbwer of Attorney 

granted by the petitioner (Appendix A),] hereby prays in accordance with 

Article 73, Uniform Code of Military Justice (hereinafter UCMJ), 10 u.s.c. 

§873 (1976), and paragraph 109, Manual for Courts-Martial, United States, 

1969 (Revised edition) [hereinafter MCM, 1969], that he be granted a new 

trial for the reasons set forth infra. 

Statanent of the Case 

Petitioner was tried at [place of trial] , before [a military-----'=-----------.0.-----
judge sitting as a (general) (special) court-martial] [a (general) 

(special) court-martial composed of officer (and enlisted) manbers] [a 

sl.IITUllary court-martial] on [date(s) of trial [Pursuant to (his)---=-----'--'-----------
(her) plea(s)] [Contrary to (his) (her) plea(s)], (he) (she) was found 

*At the Court of Military Appeals and Courts of Military Review, a brief 
in support of a petition for new trial is required by Rules 22(a) and 20d, 
respectively. Additionally, at the United States Court of Military 
Appeals, a final brief may be required under Rule 22(b). 
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-----

in violation of Article(s) , U01J, 10 u.s.c. 

§ (§§) 1976), (respectively). (He) (She) was sentenced to 

(a) (dishonorable) (bad-conduct) discharge, confinement at hard labor for 

(years) (nonths), forfeiture of (all pay and allowances) ($ 

pay per nonth for (years) (nonths) , and reduction to (the grade of 

E-_) (the lowest enlisted grade). On [date of action] , the convening 

authority approved (and ordered executed) (the sentence) [approved (and 

ordered executed) only so much of the sentence as provides for 

[Also include in this paragraph any and all subsequent modifications or 

clemency action taken. Also state if, and when, any supervisory review 

has been completed in accordance with Article 65 (c) , UQ1J.] 

'Ihe petitioner's conviction [is presently pending review by the 

United States (Army Court of Military Review) (Court of Military Appeals)] 

[has been affirmed pursuant to Article(s) (66) (and 67) (69), UCMJ] [and 

his petition for grant of review was (granted) (denied) on [date] ] • 

Jurisdictional Staterrent 

This petition is being filed within tv.u years after the convening 

authority's approval on [date of action] of the petitioner's court-

martial 's findings and sentence. 
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Statement of Facts 

[Furnish herein a full statement of the newly discovered evidence or 

fraud on the court which is relied UPJn for the remedy sought. Attach as 

apperrlices all affidavits which supPJrt these facts. Also attach as 

a~ndices all affidavits of persons whan the petitioner expects to 

present as witnesses in the event of a new trial. Each witness' affidavit 

should set forth briefly the relevant facts within the personal knowledge 

of the affiant.] 

Statenent of Issue 

[Briefly describe any finding and/or sentence believed to be unjust. 

For example, 

WHETHER THE FINDING OF GUILTY OF AGGRAVATED ASSAULT 
(SPECIFICATION 1, CHARGE II) RESULTED FRa1 THE PER.JURED 
TESTIMCNY OF THE ALLEGED VICTIM. 

AND: WHETHER THE PETITIONER IS ENI'ITLED 'ID A NEW TRIAL 
BASED ON THE NEWLY DISCOVERED EVIDENCE OF CID SPECIAL 
AGENI' WALTER'S PAST CRIMINAL MISOONDUCT AND CONVIC
TION FOR MAKING FALSE OFFICIAL STATEMENI'S.]* 

Argl.llTlent in Support of Issue 

[Furnish a canplete argument, including, if applicable, citations of 

legal authorities in supPJrt of the argument.] 

*Issue granted in United States v. 'Ihanas, 8 M.J. 138 (01A 1979). 
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Conclusion 

WHEREFORE, for the foregoing reasons, the petitioner prays that he 

be granted a new trial. 

(Name of petitioner) 

[By] 
(Signature of petitioner) 
(Signature block of counsel) 
(Title) 
(Address and Phone) 

Sworn to and subscribed before rre on this day of 
~~-

19_., by the said ------------ at -----------' 

My appointment expires: 
(Name) 
(Rank, if applicable) 
[lt>tary Public] 
[UP 10 U.S.C. §936 (1976)] 

CERI'IFICATE OF SERVICE* 

I, the undersigned, herewith certify that an original and four copies 

of the foregoing were mailed or delivered to the Office of 'll1e Judge 

Advocate General of the Arrrrj and a copy to Appellate Cbvernment Counsel 

on 19 

*CXlly necessary if the case is presently pending review before either the 
Court of Military Review or Court of Military Appeals. 
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BURDENS OF PROOF, PERSUASION AND PROOOCTION: 

A 'IHUMB ON THE SCALES OF JUSTICE? 


by captain Cllarles E. Trant* and 
captain R. T. Harders** 

I • INI'RODUCTION. 

'Ihe rules pertaining tO burdens Of proof I persuasion and frOOUCtiOn 
remain as uncertain in the wake of United States v. Verdi, as they 
were under prior military and civilian law. Courts perpetuate this 
confusion by using the tems interchangeably ,2 despite the fact that 
they can hardly be regarded as synonymous. 'Ihe effeet of a burden of 
proof, persuasion or production is often outcane determinative in crim
inal cases, and the proper assignment of the various evidentiary burdens 
is especially critical if they relate to the establishment or rebuttal 
of a negative fact. While this task is not insunrountable, it is indeed 
formidable in a criminal trial if the government must establish or rebut 
a negative fact which is peculiarly within the accused's knowledge. 

'Ihis was the precise dilemma the United States Court of Military 
Appeals faced in Verdi. 'Ihat case involved an Air Force regulation 
which prohibited the wearing of wigs, except to conceal natural baldness 

*An action attorney at Defense Appellate Division, captain Trant received 
his B.A. and J.D. from Suffolk University and is an LL.M. candidate, 
Spring 1981, at Georgeta.vn University Law Center. Captain Trant also 
serves as an Associate Editor of 'Ihe Advocate. 

**An action attorney at Defense Appellate Division, Captain Harders 
received his B.A. fran the University of Illinois and his J.D. fran the 
University of Virginia. 

1. 5 M.J. 330 (01A 1978). 

2. 'Ihis phenanenon is explainable, although hardly justifiable, because 
the distinction is seldan crucial to the resolution of the issue before 
the court. Thus, judicial language is often not meticulous enough to 
clarify the distinction. 'Ihe usual result is that the court's language 
refers to the "burden of proof," while the Jrore precise term is "burden 
of persuasion" or "burden o,f production." 
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or physical disfiguration.3 'Ihe government's evidence consisted of 
proof that Verdi w::>re a wig on the dates alleged in the specifications 
and a note that Verdi had written to his camnander, which stated that 
one reason he wore the wig was "to create a facade of short hair while 
maintaining his naturally longer hair which he preferred during non-duty 
hours. 11 4 The defense presented a physician who characterized a scar 
on Verdi's scalp as a "physical disfigurement." 5 'Ihe military judge 
refused to give a defense-requested instruction that "the Government 
had the burden of proving that the appellant did not come within the 
exception to the prohibition against the wearing of wigs. 11 6 'Ihe mili 
tary judge never quoted the language of the applicable regulation in its 
entirety,7 and 

failed to instruct the panel that the Goverrunent was 
required to prove, by competent evidence, each provi
sion of the regulation, including the absence of those 
circumstances which otherwise w::>uld have brought the 
appellant under the exceptions to the wig prohibition.a 

3. 'Ihe prohibition appears in Air Force Manual 35-lO{Cl) (21 September 
1973), which provided, inter alia, that: 

Wigs or hairpieces will not be worn while on duty or 
in uniform except for cosmetic reasons to cover natural 
baldness or physical disfiguration. If under these 
conditions a wig or hairpiece is w::>rn, it will conform 
to Air Force standards. 

Id. at paragraph l-12b(4} (emphasis added}. This Air Force manual was 
superseded by Air Force Regulation 35-10 (25 February 1975} which, inter 
alia, permitted reserve personnel to wear short hair wigs (presumably 
over longer hair which w::>uld not corrply with Air Force standards} while 
performing active duty. Verdi was tried prior to this amendment. 

4. United States v. Verdi, supra note 1, at 337. 

5. Id. 

6. Id. 

7. W"lile the military judge did place the regulation, a government ex
hibit, before the panel, the Court found that he did not thereby corrply 
with his duty to personally instruct the panel members on the regulation's 
language. Id. at 338 n.24. 

8. Id. at 338. 
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'!'he Court declared that a military judge must inform court members of 
each element of the offense as set forth in the statute or regulation 
"as well as all variations ard exceptions that are set forth therein."9 

'!'he Court further stated that, as a general proposition, the military 
judge must instruct that: 

the burden is UI?On the prosecution to prove beyond a 
reasonable doubt all the essential elements of the 
offense of which the accused is charged and that if 
the proof fails to establish any of these essential 
elements the accused is entitled to an acquitta1.lO 
'!'he jury must also be instructed that the burden 
of proof never shifts to the accused to establish 
his innocence or to disprove the facts necessary to 
establish the crime charged [footnotes anitted] .11 

By way of contrast, the Court then noted that military judges must in
struct the members on affirmative defenses only if they are reasonably 
raised by the evidence.12 Exceptions contained in criminal statutes 
or regulations are categorized as essential elernents,13 presumably with 

9. Id. at 333. 

10. In support of this proposition, the Court cited, inter alia, In Re 
Winship, 397 u.s. 358 (1970); Brinegar v. United States, 338 U.S. 160 
(1949); and Olristoffel v. United States, 338 U.S. 84 (1949). 

11. United States v. Verdi, supra note 1, at 334. '!'he court cited 
Patterson v. New York, 432 U.S. 197 (1977); Mullaney v. Wilbur, 421 U.S. 
684 (1975); and Davis v. United States, 160 U.S. 469 (1895). 

12. Id. 

13. Citing United States v. Vuitch, 402 U.S. 62 (1971), the Court stated 
that: 

The jury must be instructed that where an exception is 
contained within the criminal statute or regulation, 
the burden of proof is u!;X)n the prosecution • • • to 
prove that the accused does not fall within the excep
tions contained in the statute [footnote anitted] • 

Id. See Patterson v. New York, supra note 11; Mullaney v. Wilbur, supra 
note 11. 
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the corollary that the "burden11 14 never shifts to the defendant. Affirm
ative defenses are treated differently.15 

In its analysis of the burden of proof issue, the Court examined the 
regulation in question to determine if the exceptions contained therein 
were essential elements or affirmative defenses. While the Court does 
not specifically define these exceptions as elements,16 its intent is 

14. 'Ihe seeds of the conflict are still being sown because the Court 
continues to use only the general terminology of "proof" and "prove" 
without any indication of whether it is addressing burdens of persuasion, 
proouction, or both. 

15. k:cording to the Court, 

When the affirmative defense which might be interposed 
on behalf of the accused does not appear within the 
statute (or regulation} which defines the criminal act, 
the prosecution does not have the initial burden to 
negative those affirmative defenses. 

United States v. Verdi, supra note 1, at 334 [enphasis added]. 'Ihe "in
itial" burden addressed here quite clearly envisions a burden of proouc
tion because the Court cites paragraph 214, Manual for Courts-Martial, 
united States, 1969 (Revised edition} in support of its propos1t1on. 
'Ihat paragraph provides, inter alia that: 

the burden of proof to establish the guilt of the 
accused beyond a reasonable doubt is upon the Cbv
ernment, both with respect to those elements of the 
offense which must be established in every case and 
with respect to issues involving special defenses 
which are raised by the evidence. 

16. 'Ihus, 

A reading of this [regulation] at once discloses 
that the wearing of wigs and hairpieces is not pro
hibited under all circumstances. en its face the 
regulation provides an exception to the prohibition 
and its meaning is plain, even if we do not apply 
the general rule, which is that penal statutes are 
to be construed strictly against the Cbvernrnent. 
• • • Therefore, an offense cognizable under 
Article 92, UCMJ, exists only where a wig or hair
piece is not worn 'for cosmetic reasons to cover 
natural baldness or physical disfiguration.' 

United States v. Verdi, supra note 1, at 334-335. 
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clear,17 and an analysis of the burden placed on the government inevit 
ably leads to the conclusion that the Court considered the exceptions to 
be elements which the government nust plead and prove.18 However, the 

17. A fair interpretation of Winship is that "every fact necessary to 
constitute the crime" is synonYmous with "elements of the offense." 'Ihe 
Verdi Court set forth the exceptions as one of these "facts." 

18. According to the Court, 

There can be not doubt that AFM 35-10 recognizes cir 
cumstances when wigs and hairpieces may be ~rn. 
Only where those circumstances do not exist can one 
be held accountable for violating the regulation. 
Therefore the Goverrment must prove that the accused 
did not qualify for the exception in order to convict 
him of violating the regulation. 

United States v. Verdi, supra note 1, at 336 [emphasis added]. 'Ihe 
government submits that this "burden" does not encanpass the burden of 
production because it now concedes that Verdi met his burden of produc
tion [See United States v. ~s, 7 M.J. 750 (ACMR 1979), certified 
1 June 1979, Final Brief on Behalf of United States, p. 17]. 'Ihis, of 
course, was not the government's position in the actual processing of 
Verdi [see Post-Trial Review of Staff Judge Mvocate cited at length 
in United States v. Verdi, supra note 1, at 343 (Cook, J., concurring 
and dissenting)] • According to the government, since Verdi met the burden 
of production, any language purporting to assign this burden to the gov
ernment is dicta. Such an analysis fails because the burden of produc
tion was an issue in controversy in Verdi and the Cburt 's language is 
explicit on the assignment of this burden, wherein it states: 

The difference between the language of the New York 
statute in Patterson ("except that in any prosecution 
under this subdivision, it is an affirmative defense 
•••") and the language of para. l-12b(4), AFM 
35-10, supra ("except for cosmetic reasons to cover 
natural baldness or physical disfiguration") is suf
ficient even to preclude application of the burden 
of production to the accused. 

Id. at 336 n.21 [emphasis added]. 
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intermediate military appellate courts differ over their application of 
Verdi to cases where an accused presents no evidence that he fell within 
the exception and the government fails to address the issue.19 

'Ihose courts which conclooe that the goverrunent does not have to 
shoulder the burden of production in these situations attempt to limit 
Verdi to its facts and consider any language regarding burden of produc
tion to be dicta.20 Courts which have applied Verdi to these situations 
have done so by strictly interpreting that decision and the rule of 

19. Conpare United States v. WJods, 7 M.J. 750 (A°'1R 1979), certified 
1 June 1979, with United States v. Acosta, 6 M.J. 992 (NCMR 1979). 

20. See, e.g., United States v. Acosta, supra note 19 (involving regula
tion which proscribed, inter alia, use and possession of marijuana "ex
cept for authorized medicinal purposes"). 'lllere the court stated of the 
Verdi opinion: 

The court, in dicta, addressed the subject of the 
Goverrunent's burden of proof regarding exceptions 
and affirmative defenses. • • • W: do not inter
pret Verdi, however, to mean that the Government 
must autanatically negative all exceptions set forth 
in a statute or regulation. 

Verdi must be read in the context of its facts 
[where the defendant has met the burden of production] • 
• • • In the absence of any evidence [introduced by 
the accused] which reasonably raises the applicability 
of the regulatory exception, the burden of going for
ward with evidence to negate the exception does not 
shift to the prosecution. 

United States v. Acosta, supra note 19, at 997. 'llle Court does not 
specifically note that the issue may be raised. by.prosecution evidence, 
which \A.Quld place it in issue and impose up:m the government the burden 
of persuasion, but clearly this result is not precluded. Accord, United 
States v. Brinkley, 7 M.J. 588 (N°'1R 1979), wherein the court stated, "W: 
believe appellant has read too much into the decision of Verdi." 'llle 
holding canports with United States v. Acosta, supra note 19. 
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statutory construction set forth in United States v. \luitch.21 One method 
of resolving the split in interpreting Verdi is to determine (1) whether 
the goverrnnent has the inherent authority to draft a statute or regulation 
which places the burden of production or persuasion upon the defendant; 
and ( 2) whether the goverrnnent properly exercised this authority in 
drafting the particular statute or regulation under review. 

II. Inherent Right to Establish Burden 

Inherent in the goverrnnent' s power to administrate justice is the 
right to regulate procedures under which its laws are carried out, in
cluding burdens of production and persuasion. 'Ihus, in Morrison v. 
California, 22 the court recognized the well-settled rule that "within 
limits of reason and fairness the burden of proof may be lifted fran the 
state in criminal prosecutions and cast on a defendant" .23 'Ihe Court 

21. See, e.g., United States v. W:>ods, supra note 19 (involving regula
tion which-;-lnter alia, prohibited possession of hypodermic needle and 
syringe "except in the course of official duty or pursuant to a valid 
prescription"). There the court stated 

The decision in United States v. Verdi ••• was 
in part based upon the decision of the supreme Court 
of the United States in United States v. \luitch 
• • • • W: believe that the Supreme Court's rule of 
statutory construction as applied in \luitch is con
trolling here. • • • If the prosecution is permit
ted to merely show that an accused possessed a hypo
dermic syringe and needle at a given tine and place 
without showing that he was not authorized such 
possession, then the practical effect of mere pos
session, as in \luitch, creates a presumption of 
guilt and transfers the burden of proof to that 
accused to prove that his possession was lawful. 

United States v. W:>ods, supra note 19, at 752. Accord, United States v. 
Cuffee, 8 M.J. 710 (ACMR 1979), certified 8 M.J. 227 (01A 1980), argued 
28 January 1981. 

22. 291 u.s. 82 (1934). 

23. Id. at 88. 
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generally will rx>t interfere with the goverrnnent's establishment of 
burdens of proof, persuasion and production, unless "it offends sane 
principle of justice so rooted in the traditions and conscience of our 
people as to be ranked as fundamental. 11 24 '!be Court fashioned the 
following limitations on the government's exercise of this rx>wer: 

the state shall have proved enough to make it just 
for the defendant to be required to repel what has 
been proved with excuse or explanation, or at least 
urx>n a balancing of convenience or of the op:£X>rtuni
ties for knowledge the shifting of the burden will 
be found to be an aid to the accuser without sub
jecting the accused to hardship or oppression.25 

'Ihe Court set forth what then appeared to be t\\O alternative predicates 
urx>n which the government could justify shifting the burden of proof. 
First, prosecution evidence fran which the negative presumption arises 
must have a "sinister significance. 11 26 While the Court indicated that 
this "sinister significance" must be based U:£X>n "experience," an appar
ently objective standard, it set forth no guidelines to assist in this 
determination, probably because the situations in which presumptions 
oould arise are numerous and variable and often turn on subtle dis
tinctions of degree. '!bus it \\Ould be impracticable to cro\..U all in
stances into a simple formula; "sinister significance" must accord
ingly be determined on a case-by-case basis. 

'!be Court arnplif ied the second predicate into a balancing test of 
"convenience of proof, 11 27 which it regarded as subordinate to the 
"sinister significance" consideration. 'Ihe Court stated that: 

24. Patterson v. New York, supra note 11. See also, Speiser v. Randall, 
357 U.S. 513 (1958); Leland v. Oregon, 343U.s:790 (1952); Snyder v. 
Massachusetts, 291 U.S. 97 (1934). 

25. M::>rrison v. California, supra note 22, at 88-89. Cf. 5 Wigmore, 
Evidence §§2486, 2512. 

26. Id. at 90. '!be Court cited Yee Hern v~ United States, 268 u.s. 178 
(1925); and Casey v. United States, 276 u.s. 413 (1928). 

27. M::>rrison v. California, supra note 22, at 91. 
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if [sinister significance] at times be lacking, 
there must be in any event a manifest disparity 
in convenience of proof and opp:>rtunity for knowl
edge, as, for instance, where a general prohibi
tion is applicable to every one who is unable to 
bring himself within the range of an exception.28 

A literal interpretation of this "convenience of proof" rationale would 
clearly be too flexible to accord predictability to the administration of 
criminal justice. 'Ihe arrorphous parameters of such a rule would lead to 
a derCXJation of the presumption of innocence: the government would in
variably seek to justify shifting the burden on the basis of the defend
ant's probable guilt - a factor which places him in the rrost advantageous 
p:>sition to know the true facts.29 

28. Id. The court set forth sane examples, such as United States v. 
Turner, 266 F. 248 (W. D. Va. 1920) {defendant subjected to burden of 
producing license or permit for business or profession that would other
wise be unlawful) • However, the court noted that: 

'lhe list is not exhaustive. Other instances may 
have arisen or may develop in the future where the 
balance of convenience can be redressed without 
oppression to the defendant through the same pro
cedural expedient. 'Ihe decisive considerations are 
too variable, too much distinctions of degree, too 
dependent in last analysis up:>n a carnon sense esti 
mate of fairness or of facilities of proof, to be 
cro,..Ued into a formula. Ole can do no rrore than 
adumbrate them; sharper definition must await the 
specific case as it arises. 

29. In. Morrison the interrelationship of these two prongs was not cru
cial because the Court regarded neither as a justification for shifting 
the burden. 'Ihe statute in question made it. a conspiracy to place an 
alien in p:>ssession and enjoyment of agricultural land within the state. 
'Ihe presumed fact was lack of citizenship based up:>n knowledge of the 
person's national origin. 'Ihe Court rejected the "sinister significance" 
approach by noting: 

[i]n the law of California there is no general 
prohibition of the use of agricultural lands by 
aliens, with special or limited provisos or ex
ceptions. To the contrary, it is the privilege 

(Continued next page) 
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'Ihe potential for mischief in such a test was severely limited in 
Tot v. United States,30 a case involving a presumption created by the 
Federal Firearms Act, 31 which declared that possession of a firearm or 
arranunition by any person convicted of a crime of violence or a fugitive 
fran justice shall be presumptive evidence that the firearm or ammunition 
was shipped or transported in violation of the Act. 'Ihe governrrent prof
fered two alternative tests to validate the presumption: (1) a rational 
connection between the proven and presumed facts; and (2) the ~rative 
convenience of proof in producing evidence of the ultimate fact.32 'Ihe 
Court settled upon the former and reduced the latter to a secondary role, 
stating that: 

these are not independent tests[;] the first is 
controlling and the second but a corollary. Under 
our decisions, a statutory presumption cannot be 
sustained if there be no rational connection between 
the fact proven and the ultimate fact presumed, if 
the inference of the one fran proof of the other is 
arbitrary because of lack of connection between the 
tv.o in camon experience.33 

29. Continued. 

that is general, and only the prohibition that 
is limited and special. Without preliminary 
proof of race, occupation of the land is not 
even a suspicious circumstance. 

Id. Further, the Court rejected the "convenience of proof" approach by 
stating that: 

[t]here can be no escape fran hardship and injus
tice, outweighing many times any procedural con
venience, unless the burden of persuasion in re
spect of racial origin is cast upon the People. 

Id. at 96. 

30. 319 U.S. 463 (1943). 

31. 25 Stat. 1250, ch. 850, 15 u.s.c. §902(f) (1976). 

32. 'Ibt v. United States, supra note 30, at 467. 

33. Id. at 436-468 [footnote anitted] • 
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'Ihe coort fotmd no rational connection in Tot,34 and greatly curtailed 
the "convenience of proof" approach. '!he court extended that fonn of 
analysis to its extreme by noting the .r;x:>tential for abuse which \\Ould 
ensue if a law could be drafted which \\OUld force defendants to go for
ward with the evidence simply because in "every criminal case the de
fendant has at least an equal familiarity with the facts and in rrost a 
greater familiarity with them than the prosecution."35 '!he inherent 
flaw in the "convenience of proof" rationale has contributed to its 
decline as a viable justification for establishing burdens of proof .36 

'!he Supreme Court subsequently approved37 the "rational connection" 
test, and in Leary v. United States38 that tribunal stated: 

a criminal statutory presumption must be regarded 
as 'irrational' or 'arbitrary, • and hence unconsti 
tutional, unless it can at least be said with sub
stantial assurance that the presumed fact is rrore 
likely than not to flow fran the proved fact on 
which it is made to depena.39 

34. According to the Court, 

It is not too much to say that the presumptions 
created by the law are violent, and inconsistent 
with any argument drawn fran experience. 

Id. at 468. 

35. Id. 

36. In Tot the court also rejected another theory that enjoyed sane 
sup.r;x:>rt mthe prior case law, specifically, whether the legislature 
might have made it a crime to do the act fran which the presumption 
authorized an inference. See Ferry v. Ramsey, 277 u.s. 88 (1928). 

37. See United States v. Ranano, 382 U.S. 136 (1965); United States v. 
Gainey, 380 u.s. 63 (1965). See ~enerally, Camnent, 'Ihe Constitutional
ity of Statutory Criminal Presumptions, 34 U.Oli.L.Rev. 141 (1966). 

38. 395 U.S. 6 (1969). 

39. Id. at 36. 
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In that case the Court rejected the notion that possession of marijuana 
raised a presumption that the substance was irnforted or brought into the 
United States illegally; that the defendant knew of the unlawful importa
tion; and that the i.mp:)rtation was perfonned with intent to defraoo the 
United States. 'ilie Court left no doubt that the "rational connection" 
test is controlling, and it reduced all other tests, including the 
Morrison "convenience of proof" test, to "footnote" status.40 

'ilie government may therefore create burdens of proof, persuasion, 
or production based upon a presumption drawn fran proven facts which 
meet the "rational connection" test. 'ilius in cases involving hyµ:xjennic 
syringes or needles, such as United States v. Woods and United States v. 
CUffee, the goverrunent could create a burden of production requ1r1ng the 
defendant to raise the issue of legitimate possession once the yovernment 
proves that his conduct presumptively violates the regulation.4 

40. Id. at 32 n.56. Indeed, 

It has been suggested • • • that because of the 
difficulties in negating an argument that the hani
cide was committed in the heat of passion the burden 
of proving this fact should rest on the defendant. 
No doubt this is often a heavy burden for the prose
cution to satisfy. 'lbe same may be said of the 
requirement of proof beyond a reasonable doubt of 
many controverted facts in a criminal trial. But 
this is the traditional burden which our system of 
criminal justice deems essential. • • • In this 
respect, proving that the defendant did not act in 
the heat of passion on sudden provocation is similar 
to proving any other element of intent; it may be 
established by adducing evidence of the factual 
circt.m1Stnaces surrounding the carmission of the 
hanicide. And although intent is typically consid
ered a fact peculiarly within the knowledge of the 
defendant, this does not, as the Court has lon:J 
recognized, justify shifting the burden to him. 

Mullaney v. Wilbur, supra note 11, at 701-702. 

41. Because there is a crucial difference between the possession and 
exercise of an inherent power, the operative \\Qrd is "could." 

35 


http:status.40


III. Exercise of the Power 

It does not, of course, ineluctably follCM th9t every atterrpt by 
the government to exercise this inherent power will be successful. 'Ibis 
is especially true when the government atterrpts to create an offense 
which has no counterpart in the cararon law and is not normally considered 
criminaL 'Ihe government encountered this problem in Verdi. It obviously 
did not intend to make every act of wearing a wig criminal, and sought 
to exclude fran the general prohibition those instances in which wearing 
a wig would be legitimate. In so doing, the government provided in the 
enacting clause that those who wore a wig for cosmetic reasons to-Cover 
natural baldness or physical disfiguration were beyond the prohibition's 
purview. Within the very definition of the offense, the government 
thus created an exception which the Court construed as an element of the 
offense. 'Ihe distinction is subtle but crucial because the government 
did not intend to prohibit the act entirely and then allow those in the 
excepted categories to escape criminal liability. 

The Court's rationale in Verdi is entirely consistent with the 
Supreme Court's pronouncement in United States v. Vuitch,42 a case deal
ing with a District of Columbia abortion statute which provided that: 

Whoever, by means of any instrument, medicine, drug 
or other means whatever, procures or produces, or 
attempts to procure or produce an abortion or mis
carriage on any woman, unless the same were done as 
necessary for the preservation of the mother's life 
or health and under the direction of a corrpetent 
licensed practitioner of medicine, shall be impri
soned in the penitentiary not less than one year 
or not more than ten years. 43 

'Ihe district court, relying upon Williams v. United States,44 concluded 
that once the government proved an abortion, the defendant-physician had 
"the burden of persuading the jury that the abortion was legal (i.e. 

42. 402 U.S. 62 (1971). 

43. D.C. Code Ann. §22-201. 

44. 78 U.S. lipp. D.C. 147, 138 F.2d 81 (1943). 'Ihat court held that the 
prosecution was not required- to prove, as part of its case in chief, that 
the operation was not necessary to preserve life or health. Id. at 147. 
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necessary to the preservation of the mother's life or health). 11 45 Fran 
the Williams decision, which concerned the government's inherent .r:cwer 
to establish burdens of production, the district court extrafX)lated the 
notion that the government could also shift the burden of persuasion. 
Since the Supreme Court was reversing the district court on the basis of 
an erroneous interpretation of the statute, it did not find it necessary 
to directly rule UfX)n the district court's interpretation of Williams. 
'Ihe Court did note that: 

Certainly a statute that outlawed only a limited 
category of abortions but 'presumed' guilt whenever 
the mere fact of abortion was established, would at 
the very least present serious constitutional prob
lems under this Court's previous decisions inter
preting the Fifth Amen~nt.46 

'lhe Court founded its decision on statutory construction and upheld the 
subject provision's constitutionali ty. 'Ihe Court held that the govern
ment had the burden to "plead and prove that an abortion was not 'neces
sary for the preservation of the mother's life or health. , .. 47 'Ihe 
manner in which the statute was drafted canpelled this holding, because 
the exerrption was part of the definition of the offense and thus an 
element. According to the Court: 

'Ihe statute does not outlaw all abortions, but only 
those which are not performed under the direction 
of a canpetent, licensed physician, and those not 
necessary to preserve the nother's life or health. 
It is a general guide to the interpretation of crim
inal statutes that when an exception is incort:erated 
in the enacting clause of a statute, the burden is 
on the prosecution to plead and prove that the 
defendant is not within the exception.48 

45. United States v. Vuitch, supra note 42, at 69. 

46. Id. at 70. 

47. Id. at 71. 

48. Id. at 70. 
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'!he Court considered legislative intent in interpreting the statute and 
found it anomalous for the government to authorize this category of 
abortions and then place a burden of proof as to its legality on the 
defendant.49 

'!he United States Court of Military Appeals50 and the Arrrrj Court of 
Military Review51 consistently endorse this method of detennining whether 
the goverranent properly exercised its inherent power to establish burdens. 
'!he standard government argument that a mechanical application of statu
tory construction places fonn over substance is fatally flawed because 
the "fonn" of the statute is indicative of the legislative intent in 
creating the "definition" (and delineating the elements) of the offense. 
'Ibis dichotomy is graphically illustrated in Mullaney v. Wilbur52 and 
Patterson v. New York.53 In Mullaney, the state of Maine required a 
defendant charged with murder (which upon conviction carries a manda

. tory sentence of life irnprisoranent) to prove by a fair prep:>nderance of 
the evidence that he acted in the heat of passion on sudden provocation 
in order to reduce the hanicide to manslaughter (which carries a penalty 
not to exceed 20 years) • '!he Mullaney court concll..ned that malice was a 
"fact necessary to constitute" murder under Maine law and thus an element 
of the offense. '!he Court noted that In Re Winship54 held that: 

I.est there remain any doubt about the constitutional 
stature of the reasonable-doubt standard, we explic
ity hold that the due process clause protects the ac
cused against conviction except up:>n proof beyond a 
reasonable doubt of every fact necessary to consti 
tute the crime with which he is charged.55 

49. Id. 

50. United States v. Verdi, supra note 1. 

51. United States v. CUffee, supra note 21; United States v. W::xxls, 
supra note 19. 

52. 421 u.s. 684 (1975). 

53. Patterson v. New York, supra note 11. 

54. 397 u.s. 358 (1970). 

55. Id. at 364. 
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'Ihe Court concluded that to presume the element of malice unless rebutted 
by the defendant is to violate his due process rights. However, the 
Court's finding that the prosecution is required to prove beyond a reason
able doubt "the absence of the heat of passion on sudden provocation 
when the issue ~ properly presented in a hanicide case"56 left the 
burden of production problem 1n doubt. 'Ihis result is not unccmrron when 
the burden of production is not directly in issue. 

sane of this doubt was resolved in Patterson, a case involving a New 
York murder statute which stated that the crll!\e contained t\>JO elements, 
including intent to cause the death of another person and an act which 
causes the death of that individual or a third person.57 In a separate 
section, the legislature provided that "extreme errotional disturbance" 
constitutes an affirmative defense which \>JOuld reduce rrurder to man
slaughter. Based up:>n its interpretation of the statute, the Court 
concluded that this affirmative defense "does not serve to negative any 
facts of the crime which the State is to prove in order to convict of 
murder. It constitutes a separate issue on which the defendant is re
quired to carry the burden of persuasion [ • ] "58 Maine and New York 
were attempting, for identical reasons, to establish procedural burdens. 
New York's success in this respect is due to the manner in which it 
defined the offense. 'Ihus, the Court considered Patterson to be con
sistent with Mullaney and Winship because it did not 

disturb the balance struck in previous cases holding 
that the Thle Process Clause requires the prosecution 
to prove beyond a reasonable doubt all of the elements 
included in the definition of the offense of which the 
defendant1s charged. 59 

Lest the crucial distinction of statutory construction be lost, Justice 
Fbwell in his dissent pointedly noted that the "court manages to run 
a constitutional boundary line through the barely visible space that 
separates Maine's law fran New York's" 60 because the "only 'facts' 

56. Mullaney v. Wilbur, supra note 52, at 704. 

57. Patterson v. New York, supra note 11, at 198. 

58. Id. at 207. 

59. Id. at 210. 

60. Id. at 221. 
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necessary to constitute a crime are said to be those that afI>ear on the 
face of the statute as a part of the definition of the crime. 11 61 'Ihus, 
cases such as Verdi correctly apply Winship and VUitch, as evidenced by 
Mullaney arrl Patterson. In drafting the regulation at issue in Verdi, 
the government created only a limited category of violations within the 
definition of the offense. Accordingly, the government must bear the 
burden of proof and production with regard to negative elerrents.62 

III. An Alternative Analytic Frarre~rk 

AA alternative interpretation of this issue proceeds fran the notion 
that the historical military rule with res~ct to regulatory exceptions 
is articulated in United States v. Gohagen6-': in that case, the Court of 
Military Appeals held that the accused must prove the exception's applic
ability. Since Winship and Mullaney prevent the government fran allocat
ing to the accused the burden of disproving a fact necessary to consti 
tute an offense, the Court of Military Appeals, if it overrules Verdi or 
limits it to its facts, can impose only a burden of production upon the 
defense.64 'Ihe "rational connection" test therefore provides an analyti 
cal frame~rk useful to the military defense practitioner. 

61. Id. In an additional ccmnent, Justice IOwell criticized the Court's 
rationale because: 

The test the court today establishes allows a legis
lature to shift, virtually at will, the burden of 
persuasion with respect to any factor in a criminal 
case, so long as it is careful not to mention the 
nonexistence of that factor in the statutory language 
that defines the crime. 'Ihe sole requirement is that 
any references to the factor be confined to those 
sections that provide for an affirmative defense. 
Id. at 223 [footnote anitted]. 

62. 'Ihis is similar to the Court's carnnent in Leary that "[t]he Tot 
court stated simply that 'for whatever reason' Congress had not chosen to 
make the basic act a crime." Leary v. United States, supra note 38, at 
34. 'ihe same can be said of the regulations involved in Cuffee arrl 
l'KXXls: for whatever reason, the basic act is not an offense, but is 
actionable only if the defendant's conduct does not fall within the 
definitional exception. 'Ihis conclusion results fran strictly interpret
ing a penal regulation against the government. 

63. 2 Uso-tA 175, 7 01R 51 (1953). 

64. See Patterson v. New York, supra note 11, at 204 n.9. 
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'!he Court of Military Appeals recognizes that Tot and Leary reaf
firmed the Morrison standard and rendered Gohagen's blanket rule inappro
priate. Reassessing essentially the same proh1b1tion and exception at 
issue in Gohagen, the Court said65 

'!he interest of the armed forces in prohibiting 
wrongful narcotic use is enough reasonably to 
justify the transfer of this "obligation of going 
forward" to an accused. Here the regulatory pre
surrq;>tion is valid, for "the presumed fact is rrore 
likely than not to flCM fran the proved fact on 
which it is made to depend." [Citations omitted.] 

Two questions are implicit in the analysis Tee draws fran constitutional 
precedent: ( 1) I:bes the law of the forLnTI create a presurrq;>tion of wrong
doing fran the proof of certain facts? and ( 2) Ib the proven facts logi
cally compel the inference of wrongdoing absent evidence to the contrary? 
The Court's decision in Cuffee and Woods may answer the former question 
affirmatively, but the latter must be resolved on a case-by-case basis.66 
Trial defense counsel should evaluate regulatory exceptions in that 
light and present the issue to military judges in appropriate cases. 

IV. Conclusion 

The creation of burdens of proof, persuasion and production is a 
matter of critical importance in the administration of criminal justice. 
The goverrnnent may regulate these burdens consistent with the defendant's 
due process rights. The goverrnnent should be held to a demanding standard 

65. United States v. Tee, 20 USOtA 406, 408, 43 CMR 246, 248 ( 1971} • 

66. In Verdi, the defense might have questioned the goverrnnent's assurrq;>
tion that an airman's wearing of a wig raises an inference that he is 
not doing so to cover natural baldness or physical disfigurement. Sim
ilarly in United States v. Crooks, 12 USOtA 677, 31 CMR 263 (1962}, in 
which the regulation prohibited wearing field uniforms outside military 
installations "except as provided for the \o.Drk uniform or when performing 
in field exercises outside of military installations, 11 the accused might 
well have raised the issue of whether an allegation that he appeared 11 in 
a public establishment in a field uniform" alleged facts which, if proved, 
would place him outside the exception. 
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of precision in exercising this power: the stakes are high and so should 
be the concomitant responsibilities. 'Ibis is especially true where a 
burden of production is involved, because a defendant's failure to 
carry this burden will preclude a jury instruction, a result tantaroc>unt 
to a judicially directed verdict on the particular issue. W'len this 
issue is an element of the offense, such a result is abhorrent to our 
system of justice. If the government elects to exercise its power care
lessly, it cannot protest when the spectre of this carelessness is 
strictly construed against it. A contrary conclusion would enable the 
government to place its thumb on the scales of justice. 
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SEARCH AND SEIZURE: A PRIMER 

Part Two - Border and Overseas Gate Searches 

Searches conducted at United States borders pursuant to the sover
eign's long-standing right to protect itself by stopping and examining 
persons and property entering its territory are "reasonable"l under the 
Fourth Amendment and are beyond the ambit of that amendment's warrant 
requirement.2 Because this exception is grounded on the sovereign's 
right to control who and what may enter its territory, courts do not 
require proof that government agents had probable cause to believe that 
the subjects of border searches were engaged in criminal activity.3 

The "Gate Search" Analogy 

In United States v. Rivera,4 the Court of Military ~als held 
that the border search exception permits a warrantless "gate search"5 
without probable cause at the entrance to overseas United States military 

1. But ~ text accompanying notes 8 & 9, infra. 

2. United States v. Ramsey, 431 u.s. 606, 616-18 (1977}; Carroll v. 
United States, 267 U.S. 132 (1925). 

3. Id. at 619. See United States v. Parker, 8 M.J. 584, 586 (A01R 
1979}. 'Ihe "bordersearch" exception must be carefully distinguished 
fran the "border zone search" exception. While no showing of probable 
cause is required at the border itself, probable cause is necessary 
elsewhere. See Alameida-Sanchez v. United States, 413 u.s. 266, 269-70 
(1973). Warrantless searches, however, are permissible within the border 
zone. Id. See Note, Alameida-Sanchez and Its Progeny: The Developing~ 
Border Zone Search Law, 17 Ariz. L. Rev. 214, 216-20 (1975). 

4. 4 M.J. 215 (CMA 1978). 

5. 'Ihe term "gate search" raises an inportant problem of nomenclature. 
Searches at the gate of a military installation within the United States 
are also referred to as "gate searches." 'Ihose searches do not fall 
within the border search exception and are regulated by a separate set 
of rules. An analysis of the case law pertaining to gate searches within 
the United States will be the subject of a future installment of Search 
and Seizure: A Primer. See also Eisenberg and Levine, The Gate Search: 
Breaches in the Castle's FOrtITICations, 'Ihe Arit¥ Lawyer, Sept. 1979, 
at 5. 
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installations. Although the border search exception affords military 
authorities broad latitude in stopping and searching subjects entering 
overseas installations, the Court of Military Appeals has suggested 
that, consistent with civilian practice,6 the exception will not apply 
to searches conducted beyond the immediate vicinity of the gate. 7 Both 
the Supreme Court8 and the Court of Military Appeals9 have indicated that 
the exception is not an unlimited license for all rolice conduct. 'Ihe 
border or gate search must be properly authorized and limited in scope, 
and justified by a legitimate national or military interest.10 

Limitations of Gate Searches 

Civilianll and militaryl2 courts resronded to that signal by de
veloping rules and standards for border searches attended by a govern
mental intrusion greater than that involved in searches conducted in 
other settings. The Navy Court of Military ReviE?'n' requires the pro
secution to show "real suspicion" or "articulable suspicion of criminal 

6. See note 2, supra. 

7. See United States v. Rivera, supra note 4, at 216 n.4. 

8. United States v. Ramsey, 431 U.S. 606, 608 n.13 (1977). 

9. United States v. Rivera, supra note 4, at 216 n.5. 

10. In United States v. Paige, 7 M.J. 480 (a.1A 1979), the Court of Mili 
tary Appeals held a border search to be unlawful when conducted on the 
DJtch-Gerrnan border by American personnel. Because the American au
thorities lacked the requisite national interest in protecting that bor
der, they could not rely on a border search standard of intrusion. Also, 
in United States v. Harris, 5 M.J. 44 (CMA 1978), the Court of Military 
Appeals noted that discretion as to who is subject to a gate search can
not be left to individual rolicernen. See United States v. Stanley, 545 
F.2d 661 (9th Cir. 1976). 

11. See, e.g., United States v. Nelson, 593 F.2d 543, 545 n.4 (3d Cir. 
1979); United States v. Klein, 592 F.2d 909, 911 n.2 (5th Cir. 1979); 
United States v. WJrdlaw, 576 F.2d 932, 934 (1st Cir. 1978). 

12. See, e.g., United States v. Gardina, 8 M.J. 534 (NCMR.~1979), pet. 
deniea;-8 M.J. 177 (CMA 1979). 
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activity" in those cases.13 Because this standard is similar to that ap
plied to traditional border searches involving personal strip searches,14 
military defense counsel should argue that, absent such suspicion, any 
intrusion greater than a traditional baggage search violates the Fourth 
Amendment. In resolving Fourth Amendment issues, courts traditionally 
balance the individual's expectation of privacy against the societal 
need for the intrusion. '1.'his form of analysis has been applied in the 
area of border searchesl5, airport security searchesl6, and in "stop 

13. Id. Real suspicion is defined as a 

subjective suspicion supported by objective, 
articulable facts that \\Quld reasonably lead 
an experienced, prudent custans official to 
suspect that a particular person seeking to 
cross our border is concealing something on 
his body • • •• The objective, articulable 
facts must bear some reasonable relationship 
to suspicion that something is concealed on 
the body of the person to be searched; other
wise, the scope of the search is not related 
to the justification for its initiation, as 
it must meet the reasonableness standard of 
the Fourth Amendment. 

Id., citing United States v. R:>driquez, 592 F.2d 553, 556 (9th Cir. 
1979). 

14. '!he border strip search involves an intrusion which is greater than 
that accompanying normal investigatory stops and routine baggage checks •. 
See United States v. Nelson, 593 F.2d 545 (3d Cir. 1979); United States 
V:-carter, 592 F.2d 402, 405 (7th Cir. 1979); United States v. Leverette, 
503 F.2d 269 (9th Cir. 1974). Strip searches are unreasonable under the 
Fourth Amend!rent unless the customs officials have "at least a real 
suspicion directed specifically to that person." Henderson v. United 
States, 390 F.2d 805, 808 (9th Cir. 1967). '1.'his "real suspicion" must 
be supported by "objective, articulable facts that \\QUld reasonably 
lead an experienced, prooent customs official to suspect that a partic 
ular person seeking to cross our border is concealing sanething on his 
body for the purposes of transporting it into the United States contrary 
to law." United States v. Guadalupe-<;arza, 421 F.2d 876, 879 (9th 
Cir. 1970). 

15. Boyd v. United States, 116 U.S. 616 (1886). 

16. United States v. Davis, 482 F.2d 893 (9th Cir. 1973). 
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and frisk" cases.17 The Court of Military Appeals implied that such a 
balancing analysis is apropriate in Rivera, where border search cases 
were analogized to gate searches conducted on closed ports outside the 
United States. It concluded that " [ t] he magnitude of the service's need 
- to maintain the security of the installation • • • and to canbat ••• 
drug traffic • • • when coupled with the reasonableness of the procedures 
••• meets the requirements of the Fourth Amerrlment. 11 18 

Military defense counsel should also note that paragraph 2-3, Army 
Regulation 190-22 and paragraph 2-23, Army Regulation 210-10, establish 
strict standards pertaining to gate searches. They require that the 
search be based upon probable cause or military necessity, and prohibit 
the search of incoming personnel over their objection; servicemembers 
who refuse to submit to a search may be denied entry onto the installa
tion. In United States v. Unrue,19 the Court of Military Appeals dis
cussed the lun1tat1ons of these searches. In that case, the subjects 
of the search were warned of the search and accorded an opI,X)rtunity to 
discard any contraband. 'lhus, servicemembers who are subjected to a 
search which is not founded UI,X)n probable cause are given full notice 
and the opI,X)rtunity to avoid criminal sanctions, while the government's 
interest in controlling a perceived drug problem is adequately pro
tected. 20 

Exit Searches 

In Rivera, the Court applied the "border search" exception to entry 
searches, and did not address the question of whether the similarities 
between a gate and an international boundary justified the exception in 
cases involving overseas exit searches. '!he Arn¥ Court of Military 
Review held that the exception a.r;:plied to exit searches in United States 
v. Zachary,21 and the applicability of the border search exception to 

17. Terry v. Ohio, 392 U.S. 1 (1969). 

18. United States v~ Rivera, supra note 4, at 217-218. 

19. 22 USCMA 466, 47 CMR 556 (1973). 

20. In this regard, counsel should note that "to meet the test of rea
sonableness, an administrative screening search must be limited in its 
intrusiveness as is consistent with satisfaction of the administrative 
need that justifies it." United States v. Davis, supra note 16, at 910. 

21. 10 M.J. (ACMR 1980}. See also United States v. Alleyne, 01 
439423 (A01R 30 Dec. 1980} (unpub:r: 
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exit searches can be found in federal case law.22 In United States v. 
swarouski,23 a case relied upon by the court in Zachary, the Second Cir
cuit upheld the warrantless search of luggage possessed by an individual 
about to depart the United States, and in Sanora v. United States, 24 
the court upheld the warrantless search of an autorrob1le operated by an 
individual who was about to cross the border into Mexico. 

'Ihe court in Zachary relied upon the concept of a "functional border" 
in its Fourth .Amendment analysis. 'Ihe test to determine the existence 
of a "functional border" is set out in United States v. Stanley,25 where 
the court recognized such a "border" if: 

(1) 	 the government is interested in protecting sane 

interest of U.S. citizens, such as restriction of 

illicit international drug trade; 


(2) 	 there is a likelihood of smuggling atterrpts at the 

oorder; 


(3) 	 there is difficulty in detecting drug smuggling;26 

(4) 	 the individual is on notice that his privacy may be 

invaded when he crosses the border; and 


(5) 	 he will be searched only because of his membership 

in a morally neutral class. 


22. See, e.g., California Bankers v. Shultz, 416 u.s. 21 (1974); United 
States v. Chabat 193 F.2d 287 (2d Cir. 1951). 

23. 	 592 F.2d 131 (2d Cir. 1979). 

24. 	 406 F.2d 1095 (5th Cir. 1969). 

25. United States v. Stanley, supra note 10. In Stanley the Court held 
that a ship outside territorial waters could be searched without a war
rant if it had departed waters contiguous to the United States border. 
'Ihe Court held that "customs waters" are the functional equivalent of 
a border. 

26. Presumably this criterion embraces any crime capable of being can
mitted in the international arena. 
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In Zachary, the Court held that this test applies to overseas gate 
searches. It thereby reaffirmed that a gate is functionally equivalent 
to a lx>rder. 

'Ihe court's ruling in Zachary does not legitimate all foreign gate 
searches; indeed, it raises several significant questions. 'Ihus, the 
opinion notes that certain persons are exempt fran search requirements. 
Arguably, the court erred in requiring a selective search authorization 
to satisfy the morally neutral class. F.qually significant is the court's 
failure to address knowledge as a prerequisite to invocation of the ex
ception at functional lx>rders. If a servicemember is unaware that he 
may be searched without a warrant as he exits an installation, arrl that 
the fruits of that search are admissible in a criminal prosecution, the 
fourth requirement of a functional lx>rder is not met. Furtherrrore, 
since the test in Stanley appears to depend heavily on the particular 
facts before the court, its application to searches conducted at overseas 
gates might well subject their classification as international boundaries 
to case-by-case review. In United States v. Harris,27 the Court of 
Military Appeals provided a more detailed view of the balancing analysis 
required in this context. In assessing the validity of a gate search, 
the following factors must be weighed: ( 1) the public need; ( 2) the 
availability of alternatives to the search; (3) the degree of potential 
for frightening or offending motorists; ( 4) tbe scope of the intrusion; 
(5) the extent of interference with legitimate traffic; (6) the amount 
of discretion involved in the operation of the search; and (7) the prac
ticality of requiring reasonable suspicion.28 

Conclusion 

The border search exception enables military authorities to conduct 
warrantless searches without probable cause at the gates of overseas 
installations. I:efense counsel should consider attacking the validity of 
such a search on several grounds, contending, where appropriate, that it 
was not conducted within the immediate vicinity of the gate and should 
therefore be treated as a "lx>rder zone" search, or that the nature and 
manner of the intrusion demand a prosecutorial showing of real suspicion. 

27. 5 M.J. 44 (°'1A 1978). 

28. Id. at 55-57. Although the gate search in Harris was conducted inside 
the United States, nothing in the opinion restricts the application of 
these balancing factors to danestic gate searches. 
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Counsel should also be prepared to attack a properly authorized search in 
which the law enforcement agents exercise excessive discretion, regardless 
of the wording of the authorization. 'Ihere are serious questions as to 
the circumstances under which the government may conduct searches at gates 
to installations located within the United States. Cbviously, the canpet
ing interests which courts must balance in resolving this constitutional 
issue are qualitatively different in the danestic setting, since the 
absence of a border or its true functional equivalent reroc>ves the central 
justification for enabling the sovereign to protect its territory. 
Finally, where the overseas gate search may be justified only through an 
expansion of the border search exception, counsel should argue that 
governmental interests are insufficient to outweigh the servicemember's 
expectation of privacy. 
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SIDE PAR 
A Compilation of Suggested Defense Strategies 

Presenting Favorable Sentencing Evidence 

Trial counsel routinely introduce adverse material from an accused's 
personnel file during the court-martial's sentencing phase. Because 
prosecutors rarely present positive information from the file, the ac
cused's attorney must weigh the beneficial effect of favorable documents 
against the prospect of potentially devastating rebuttal. Faced with 
this dilermna, the accused's counselor may decline to present favorable 
information from the accused's military records. Under these circum
stances, however, the defense counsel should shift the burden of intro
ducing favorable official records to the goverrunent. Arguably, the 
trial counsel must introduce any official records favorable to the 
accused if he presents records containing derogatory information.I 

First, counsel should contend that American Bar Association (ABA} 
standards require the prosecutor to introduce this information. Accord
ing to the pertinent ABA standards, " [ t] o the extent that the prosecutor 
becomes involved in the sentencing process, he or she should seek to 
assure that a fair and infonned judgment is made" with regard to punish
ment.2 'Ihe standards exhort the prosecutor to disclose all relevant 
sentencing information contained in his files. 3 Counsel should note 
that these standards canport with the military practice of relaxing 
evidentiary rules during sentencing in order to insure that the court 
receives a complete, accurate view of the accused's character.4 

1. 'Ihis issue was ·granted by the Court of Military Appeals in United 
States v. M:>rgan, 10 M.J. 116 (CMA 1980}. 

2. N3A Standards for Criminal Justice ( 2d ed. 1980} , the Prosecution 
Function, Standard 3-6.1 (Role in sentencing}. 'Ihese standards have been 
adopted by the Army in AR 27-10. 

3. Id., at Standard 3-6.2 (Information relevant to sentencing}. 

4. United States v. Mack, 9 M.J. 300 at 316-319 (CMA 1980}; United 
States v. Spivey, 10 M.J. 7 (CMA 1980}; see, e.g. para. 75c(l}, Manual 
for Courts-Martial, United States, 1969 {Revisecredition} [hereinafter 
referred to as Manual] • 
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Military Rule of Evidence 106 also suppJrts the contention that a 
trial counsel must introduce favorable information contained in the 
accused's personnel records if he introduces adverse information fran 
that file.5 'Ihe Rule states that "[w]hen a writing or recorded staterrent 
or part thereof is introduced by a party, an adverse party may require 
that party • • • to introduce any other part of any other writing or 
recorded statement which ought in fairness to be considered contempor
aneously with it." 6 'Ihe Rule applies if individual military records 
are considered a part of a "larger docUirent." Paragraph 75d of the Manual 
irrplicitly recognizes that a single record is, in fact, part of a 
"larger docurrent," since it allows the admission of these records only 
if they establish an accused's past conduct and performance. Further, 
paragraph 2-20b of Ar:rrr-j Regulation 27-10, Military Justice-Legal Services 
(C20, 1 Sept. 1980), indicates that trial counsel who introduce documents 
reflecting past conduct and performance should present records containing 
both derogatory and !amatory information. 'Ihis regulation correctly 
suggests that an accurate picture of an accused's military record can be . 
gleaned only fran a canposite of all records in his file, not a select 
few. - 

Trial counsel will probably respJnd by arguing that the defense can 
offer such evidence in extenuation and mitigation. Defense counsel 
should note that Rule 106 eliminates the dual dangers inherent in such 
an approach. First, there is a risk of undue errphasis and distortion if 
a trial counsel places only a pJrtion of the accused's military record 
before the court. Second, these impressions may not be fully corrected 
by the subsequent admission of the subject documents. Counsel should 
also note that the court in United States v. cakes, 3 M.J. 1053 (AFCNR 
1977), held that the rule of canpleteness requires the proponent of 
evidence pertaining to performance and conduct to present all relevant 
information.? Shifting the respJnsibility of introducing favorable evi
dence helps to defuse potential rebuttal testimony and forces the govern
ment to either present no evidence or risk a weakened case in aggravation. 

5. 'Ih1s rule is frequently referred to as the "rule of canpleteness." 

6. Mil. R. Evid. 106. 

7. In cakes, the defense attempted to introduce an efficiency evaluation 
report. 'Ihese reports are properly maintained in an airman's personnel 
file. 'lhe trial judge ruled that the repJrt was admissible only if the 
defense introduced the five remaining repJrts. 
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Drafting Pretrial ligreanents 

'lhe Court of Military Appeals recognizes the convening authority's 
right to approve a punishment not specifically mentioned in a pretrial 
agreement, provided the sentence considered as a whole is less severe 
than the adjudged punishment and no irore severe than that agreed up::m 
in the agreement. See United States v. Brice, 17 US01A 336, 38 CMR 134 
(1967). Convening authorities frequently camnute punishments (particu
larly confinement) which exceed the agreement's limitation to equivalent 
punishments permitted by the agreement but not adjudged by the court. 
'lhe Arrrrj Court of Military Review recently held that a pretrial agreement 
can prevent a convening authority from camnuting excess punishments, 
notwithstanding Brice. In United States v. Bond, 01 439172 (ACMR 9 
January 1981), the Court held that the proviso, "if adjudged by the 
court," when inserted in the quantum portion of an agreement, prevents 
canmutation of excess punishments to levels which ~uld have been 
permissible had they been adjudged.a Accordingly, counsel should include 
the \t.Urds "if adjudged by the court" whenever possible. 

Attacking the Credibility of the Prosecutrix in Rape Cases 

Counsel defending clients charged with rape frequently contend that 
the prosecutrix is lying. A significant problem with such an approach 
arises when the "victim" made a fresh complaint and was visibly upset 
by the alleged assault. Defense counsel usually decline to introduce 
evidence of objective standards by which the prosecutrix and her claim 
can be evaluated. In a recent case arising at Fort carson, however, the 
defense called an expert in rape counseling and rape trauma syndrome who 

8. 'Ihe defendant 1n Bond was sentenced to a dishonorable discharge, 
confinement at hard l~ for five years, and reduction to the lowest 
enlisted grade. N:>twithstanding a pretrial agreement requiring the 
convening authority to approve no sentence in excess of a dishonorable 
discharge, confinement for t\t.U years, total forfeitures and reduction to 
Private E-1, if adjudged by the court, the convening authority approved 
a sentence providing for a dishonorable discharge, confinement for t\t.U 
years, forfeiture of $250 pay per ironth for t\t.U years, and reduction to 
the lowest enlisted grade. 'lhe Arrrrj Court of Military Review affirmed a 
dishonorable discharge, confinement at hard labor for t~ years and 
reduction to the lCMest enlisted grade. 
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testified about symptoms frequently observed in persons making unfounded 
complaints.9 According to the expert, such an individual is typically 
passive, and is "both intimidated [by] and very dependent ufX)n authori
tarian figures in her environment." These "victims" have little self
esteern and resent their feeling of I.XJWerlessness in social relationships. 
The expert also testified that a bogus victim canroc>nly makes an immediate 
complaint; indeed, approximately 75 to 80 percent of all complaints of 
sexual assault are made within the first hour after the alleged incident. 

Actual victims, including small children, are capable of giving 
detailed refX)rts even though they are frightened. Conversely, vagueness 
or inability to recall, unless caused by physical injury, suggest that 
the refX)rt is false. A hallmark of an honest victim is her fear of 
retaliation for refX)rting the crime; in addition, many honest victims 
want to punish the perpetrator. While all rape victims display heightened 
errntional resfX)nses, the degree of exaggeration is significantly greater 
in deceitful victims, who often attempt to mimic the symptoms associated 
with rape trauma syndrane. These victims generally speak of how dirty 
they feel. Legitimate victims typically do not make this type of state
ment. When contending that a victim is deceitful, counsel should consider 
contacting civilian local mental health or social services offices in 
order to identify experts on rape complaints. If properly introduced, 
this type of testimony may establish a reasonable doubt as to the ac
cused's guilt. Contact the TDS office at Fort carson if you need further 
details. 

Prior Misconduct Stipulations and Pretrial Agreements 

A review of records of trial received at the D2fense Appellate 
Division reveals that some pretrial agreements require a stipulation of 
fact as to the existence of records of nonjudicial punishment. 'Ihe Arrrrj 
Court of Military Review finds this practice to be highly questionable. 
See United States v. Smith, 9 M.J. 537 (A01R}, pet. denied 9 M.J. 186 
(01A 1980}. Because trial counsel frequently decline to introduce records 
of nonjudicial punishment if they are the subject of a stipulation, a 
question arises as to whether the accused is waiving legitimate objec
tions to otherwise inadmissible evidence. The Court of Military Appeals 
proscribed the waiver of valid objections under the guise of a pretrial 

9. United States v. Carr, CN 440271, tried 30 August 1980. 
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agreement in United States v. Holland, 1 M.J. 58 (CMA 1975), and stated 
that pretrial agreements cannot limit an accused's right to contest 
collateral issues affecting the fairness of his trial. 'Ihe Court in 
Smith specifically found that a clause requiring an accused to waive his 
right to challenge evidence offered in aggravation is as offensive as 
requiring him to waive presentation of extenuation and mitigation evi
dence. See United States v. Callahan, 22 CMR 443 (ABR 1956) • 

.According to the Arrrr:f Court of Military Review, these agreements 
are not contrary to public policy unless the accused actually abandoned 
evidentiary objections or unless the stipulation is a condition precedent. 
United States v. Snith, supra; United States v. Sanders, 01 439553 (ACMR 
10 Dec. 1980) (unpub.). Counsel should avoid entering pretrial agreements 
which suggest that the client waived his right to contest collateral 
issues. The Cburt of Military Appeals' recent rejection of post-trial 
miscorrluct clauses in guilty plea agreements sup:i;orts this :i;osition. 
United States v. Dawson, 10 M.J. 142 (CMA 1981). If the government re
quires such terms, counsel should nevertheless raise any valid objections 
to the evidence and state for the record that the provision constitutes 
a condition precedent to the agreement. 

Insuring Qualifications of Interpreters 

Under paragraph 50b of the Manual, interpreters will be provided to 
translate trial proceed1ngs for an accused who is not conversant in 
English. Several records of trial reviewed by the Defense Appellate 
Division include translations by interpreters who are marginally corrpetent 
or lack special qualifications. Although military law does not prescribe 
standards for interpreters, 28 u.s.c. §1827 (1976) states that a certi 
fied interpreter must be used where reasonably available; otherwise, a 
"ccmpetent" interpreter may be used. If the ap:i;ointed interpreter is in 
any sense unqualified to perform such duties, counsel should argue that 
federal rules governing interpreter qualifications apply to the military 
since the policy of adopting federal rules not incanpatible with military 
requirements supports incorporation of those standards. 'Ihe Trial Defense 
Service periodically receives upjated lists of certified interpreters 
fran the Director of the Administration Office of United States Cburts, 
Washington, D.C. 
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USCM\ Wt\TCH 
Synopses of Selected Cases In Which 

The Court of Military Appeals Granted 
Petitions for Review or Entertained 

Oral Argwnen t 

GRANIBD ISSUES 

APPELIATE REVIEW: Abuse of Discretion in Denying Clerrency 

Under what circumstances will the 'Arrrrj Court of Military Review 
be deemed to have abused its clemency authority under Article 66(c), 
Uniform Code of Military Justice? 'Ihe Court of Military Appeals will 
confront this issue in United States v. Olinger, CM 439358, pet. granted, 
10 M.J. (OlA 1981). The accused was tried by general court-martial 
for larceny· of government property: pursuant to his pretrial agreement, 
the approved sentence provided for a bad-conduct discharge, confinement 
at hard labor for seven rronths, total forfeiture, and reduction to the 
grade of Private E-1. Eight other servicemembers were convicted by 
separate general and special courts-martial for the same offense: none 
of their adjudged sentences included confinement in excess of six rronths 
or a punitive discharge. N'.:>thing in the accused's record of trial indi
cated that he was especially culpable, and the evidence introduced dur
ing the sentencing portion of his trial was unusually persuasive and 
favorable. In addition, appellate defense counsel documented the dis
parity between the accused's sentence and the punishments iITlp)sed upon 
the other individuals who canmitted the offense. 'lhe Army Court of 
Military Review nevertheless declined to reassess the sentence. 'lhe 
Court of Military Appeals will determine whether the lower tribunal 
abused its discretion by failing to approve only that portion of the _ 
appellant's sentence which is canparable to the sanctions imposed upon 
the other individuals convicted of the same offense. 

SENI'ENCING: 	 <:anpleteness of rxx::umentary Evidence Introduced by The 
Prosecution 

'Ihe trial counsel introduced the appellant's Department of the 
'Arrrrj Forms 2 and 2-1 and three records of nonjudicial punishment during 
the court-martial' s sentencing phase. 'Ihe defense counsel tendered a 
notion requiring the prosecution to introduce favorable documentary 
evidence in the appellant's field personnel file, urging that the doc
trine of completeness required the admission of that material. See 
paragraph 75d, MCM, 1969, and para. 2-20b, AR 27-10. 'lhe prosecutor 
countered that the defense could offer the favorable material. 'lhe 
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military judge denied the motion, which would have enabled the appellant 
to bring favorable evidence to the court members' attention without 
opening the door to rebuttal. In United States v. Morgan, SI01 14523, 
pet. granted, 10 M.J. 116 (CMA 1980), the Court of Military Appeals will 
determine whether the military judge erred. 

PROSECUI'ORIAL DISCRETION: Unreasonable Multiplication of <llarges 

In United States v. Sturdivant, 9 M.J. 923 (ACMR 1980), pet. granted, 
10 M.J. (CMA 1980), the Court of Military Appeals will decide whether 
the appellant's right to a fair trial was abridged by the number of 
charges preferred agains~t him. At trial, defense counsel attacked the 
unreasonable multiplication of charges. Finding that the prosecution 
took "what is essentially one transaction, appellant's effort to buy his 
monthly measure of marijuana, and multiplied it into ten offenses," the 
Army Court of Military Review dismissed all but tw::> specifications and 
reassessed the sentence. In United States v. Middleton, 12 US01A 54, 30 
CMR 54 (1960), the Court recognized that, under certain circumstances, 
an unreasonable multiplication of charges may affect findings by portray
ing the accused as a "bad character" against whan court members should 
resolve any doubts raised by the evidence. The Court will also decide 
whether the first sergeant camnitted illegal JOC)nitoring when he overheard 
the drug transaction on an extension phone in the orderly roan. 

GULITY PLEA: Impact of Evidentiary Rulings on Voluntariness 

Appellate defense counsel will urge the Court of Military Appeals 
to recognize that adverse rulings on evidentiary JOC)tions should not 
be considered by military judges in determining the voluntariness of 
guilty pleas, in United States v. Bethke, 01 439241, pet. granted, 10 
M.J. (01A 1980). 'Ihe accused rnoved to suppress pretrial admissions 
and the fruits of an allegedly improper search. 'Ihe military judge 
agreed to receive evidence on the rnotions, but advised the accused that 
if the rnotions were denied and a guilty plea were entered, the defense 
would have to "v.Drk very hard to convince me that your plea is, in fact, 
voluntary and not entered solely because of an adverse ruling on my 
part." 'Ihe accused withdrew his rnotions and pled guilty. en appeal, he 
contends that the military judge's adrocmition imperrnissibly forced him 
to choose between pursuing his rnotions and protecting his pretrial agree
rnent, and that the judge erred in advising him that his plea v.Duld be 
held to a higher standard of voluntariness if the rnotions were denied. 
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Urrler similar circumstances, counsel should consider the use of the 
conditional guilty plea, or a confessional stipulation, to preserve a 
pretrial issue for appellate review. See 11 The Advocate 93 (1979); 12 
The Advocate 87 and 165 ( 1980) • 'Ihis plea procedure conserves prosecu
torial and judicial resources and c.rlvances speedy trial objectives. 
'Ihe Supreme Court has expressed no views on the property of such arrange
ments. United States v. Morrison, 28 Crim. L. J1?tr. (BNA) 3042, 3043 
n.l (U.S. Sup. Ct. 12 Jan. 1981). 'Ihe Court of Military l'ppeals has 
permitted the practice if certain procedural safeguards are observed. 
United States v. Bertelson, 3 M.J. 314, 315 n.2 (CMA 1977). 

REPORI'ED ARGUMEm'S 

BURDEN OF I'RCX)F: Exceptions to Punitive Regulations 

Cornnand regulations which proscribe certain conduct often recognize 
exceptions. 'Ihe possession of drug paraphernalia pursuant to official 
duty, for example, is not actionable. !bes the prosecution have the 
burden of establishing that the accused's conduct did not fall within 
an exception, and must the military judge so instruct the court members, 
or do the exceptions constitute special defenses which must be raised by 
the evidence before the burden shifts to the prosecution? The Army 
Court of Military Review, citing United States v. Verdi, 5 M. J. 330 ( CMA 
1978), reversed a conviction because the military judge failed to in
struct the members that the government bears the burden of negating the 
exception. United States v. Cuffee, 8 M.J. 710 (ACJ.1R 1979), certificate 
of review filed, 8 M.J. 227 (CMA 1980), argued 28 January 1981. 

In his argument before the Court of Military l'ppeals, the govern
ment counsel atterrpted to distinguish Verdi by noting that the defense 
presented evidence raising the exception in that case, and requested 
an appropriate instruction. 'Ihe government asked the Court to limit
Verdi to its facts and to follow earlier cases, such as United States 
v. Gohagen, 2 USCMA 175, 7 CMR 151 (1953). l'ppellate defense counsel 
contended that the issue is one of legislative draftsmanship and that 
the exceptions in the USAREUR drug regulation are part of the enabling 
statute. Accordingly, under a series of recent supreme Court cases, 
including, Patterson v. New York;l Mulaney v. Wilbur;~ United States v. 

1. 432 U.S. 197 (1977). 

2. 421 U.S. 684 (1975). 
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Vuitch:3 and In re Winship:4 and the decision in Verdi, the Court of 
Military Review correctly held that the exceptions are "an element of 
the offense to be proven in every case," and that the Court's prior 
decisions must yield to supervening Supreme Court pronouncements. 

'Ihe government's counter argument proceeded fran the notion that 
the accused's conduct was malum in se and that the exceptions were not 
in issue because the accused testrfied that an informer planted the drug 
paraphernalia on him. Chief Judge Everett candidly noted that applying 
rules regarding burden of proof, burden of persuasion, and burden of 
going forward with the evidence is still as troublesane as it was when 
he studied in Professor M::>rgan's classroan. Whatever the result in 
Cuffee, trial defense counsel should preserve the record for appeal in 
similar cases by requesting the military judge to instruct that the 
"burden of proof is upon the prosecution • to prove that the accused 
does not fall within the exceptions " United States v. Verdi, 
supra at 334. 

EVIDENCE: Admissibility of Reprimand 

Several days prior to the accused's court-martial for larceny, his 
canmander prepared a letter of reprimand which included a police re}?'.)rt 
of a firel:xJrnbing incident in which the accused was involved, as well as 
his confession to that offense. J:)Jring the sentencing phase of the 
trial, the prosecutor introduced, over objection, a copy of the repri 
mand, which was maintained in the accused's official records, and refer
red to it extensively during his cross-examination of the accused. Ap
pellate defense counsel contend that the military judge erroneously 
denied the objection, since the reprimand was prepared primarily for 
the trial. United States v. Boles, AFCMR 24825, pet. granted, 9 M.J. 4 
( 01A 1980) , argued 28 January 1981. '!he case provides the Court with an 
op}?'.)rtunity to define rules of admissibility with regard to allegations 
of criminal conduct not amounting to a conviction. 

'Ihe trend emerging fran decisions by federal courts and the Court 
of Military Appeals suggests that trial counsel may introduce proof of 
such allegations provided the information is properly included in the 
accused's personnel records. 'Ihus in United States v. Cook, 10 M.J. 138 
(01A 1981), the Court allowed a prosecutor to introduce civilian convic
tions pursuant to paragraph 75b(2), Manual for Courts-Martial, United 

3. 402 u.s. 62 (1971). 

4. 397 u.s. 358 (1970). 
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States, 1969 {Revised edition). Federal courts allow judges to consider 
allegations of crm1nal1ty not amounting to a conviction and one court 
held that, for sentencing purposes, a judge may consider evidence of 
criminal conduct of which the accused was acx:iuitted. See United States 
v. Morgan, 595 F.2d 1134 {9th Cir. 1979). 

SEARCH AND SEIZURE: Expectation of Privacy 

To what extent does a superior's noninvestigatory, duty-related 
desire to enter a barrack's roan abridge a servicemernber's reasonable 
expectation of privacy? In United States v. Lewis, 8 M.J. 754 (ACMR 
1979), pet. granted, 9 M.J. 147 (CMA 1980), argued 28 January 1981, the 
Court has an opportunity to address this issue, and further define the 
scope and nature of the servicemernber's privacy expectations. See United 
States v. Middleton, 10 M.J. 123 {CMA 1981). In Lewis, a noncaliffiiss1oned 
officer approached the appellant's barracks roan door in search of a 
third individual. 'Ihe sergeant's suspicions were aroused when his knock 
was unanswered, since he heard voices from within the room; in addition, 
the door was locked, in violation of canpany i;:olicy. 'Ihe sergeant walked 
outside to the barracks roan window, where he peered through an opening 
in the drawn curtains and observed soldiers packaging drugs. He notified 
the caranander, who observed the appellant's roan through the window. 
The caranander then demanded entry and apprehended everyone in the roan. 

In addition to determining the relationship between a superior's 
noninvestigative, duty-related purpose for entry and a servicemernber's 
expectation of privacy in his baracks roan, the court must examine the 
implications of a change in the superior's intentions. If a superior 
may enter a roan for noninvestigative purposes, does he retain that 
right if his purpose becanes investigative, or is the servicernernber's 
privacy expectation restored? Further, does a superior's right to gain 
entry into a barracks roan enable him to surreptitiously observe the 
roan through a curtained window? An additional unrelated aspect of the 
case involves the retroactivity of United States v. Porter, 7 M.J. 32 
{rnA 1979) and United States v. Neutze, 7 M.J. 30 (CMA 1979). See USCMA 
Watch, 12 The Advocate 391 (1980). 

SEARCH AND SEIZURE: Probable Cause 

The Court will address the "basis of knowledge" aspect of the prob
able cause test in United States v. Barton, AFCMR 24736, pet. granted, 
8 M.J. 221 {CMA 1980), argued 28 January 1981. 'Ihe Air Fbrce Office of 
Special Investigations notified the caranander that a reliable, anonymous 
infonner claimed the accused i;:ossessed drugs in his roan. A second 
anonymous informer whose reliability was unknown provided specific details 
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pertaining to this allegation. 'Ihe camnander authorized the search of 
the rcx::rn on the basis of this information. 'Ihe crux of the accused's 
argunent before the Court is that the neither informant independently 
satisfies the two-prong test in Aguilar v. Texas, 378 u.s. 108 (1964). 
While the initial informant may have been reliable, he did not furnish 
detailed information sufficient to convince a reasonable person that 
the items described in the authorization were located in the area to be 
searched. 'lbe second informant did provide detailed information, but he 
was not known to be reliable or credible. Appellate government counsel 
argued that the first informant's reliability was bolstered by the second 
informant's detailed observations, and that probable cause was adequately 
demonstrated. 

CONVENING AU'IHORITY: Disqualification 

Congress' broad grant of discretion to the convening authority under 
Article 64, UCMJ, requires appellate courts to remain especially sensi
tive to allegations that his action was not premised upon an impartial 
review of the record. In United States v. Crossley, NCM 790176 (N01R 30 
Nov. 1979), ~· granted 10 M.J. _ (CMA 1980), argued 27 January 1981, 
the Court will confront the problem of defining those circumstances 
which disqualify a convening authority fran acting on a case. 'lbe con
vening authority in Crossley organized a small drum and bugle corps, and 
used it extensively in recruiting and public relations endeavors. At a 
Flag Day cererocmy in New Orleans, the band members refused to perform, 
and the unit's protest was carried as a news item in the Philadelphia 
Enquirer and the Navy Times. 'Ihe convening authority was highly embar
rassed, and regarded the band's action as a personal and professional 
afront and a public insult to the Marine Corps. All band members were 
court-martialed. 

On appeal, the appellant contends that the convening authority was 
disqualified fran acting since he was, in essence, a witness and a victim 
of the band's action. He attended the ceremony at which they refused to 
play, and he was humiliated by their conduct and the media coverage it 
generated. 'Ihe defense counsel argued that the Court should not find 
that a convening authority is disqualified only when he testfies at 
trial, grants immunity to witnesses, or manifests a predisposed or in
flexible attitude. 'Ihe government, on the other hand, urged the Court 
to view the issue restrictively, and contended that the only proper 
bases for a finding of disqualification are personal testim:my contrary 
to other witnesses on a material issue, and actions reflecting an inflex
ible attitude or predisposition with regard to a particular case. 
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PRE'TRIAL AGREEMENT: Withdrawal by Convening Authority 

'!he similarities between a pretrial agreement and a traditional con
tract are readily apparent: in exchange for the accused's admission of 
factual guilt, which relieves the goverrunent of its burden to prove 
legal guilt, the government agrees to limit punishment. But ho,.r should 
an appellate court apply established principles of contract law in deter
mining the rights and res.[X)nsibilities of the parties to the agreement? 
'!he Court will confront this problem in United States v. Kazena, 8 M.J. 
814 {NCMR 1980), Certificate of Review Filed, 9 M.J. 7 {Qv1A 1980), argued 
29 January 1981. The cert1fied issue .[X)Sed by that case concerns a con
vening authority's power to unilaterally abrogate a pretrial agreement by 
referring to trial charges which were not encompassed by the agreement. 
The appellant's offer to plead guilty to three offenses was accepted by 
the convening authority. The accused then went AW:>L. '!he goverunent 
prepared an additional charge based on this offense, and referred it to 
trial with the original charges. When the military jooge discovered 
that the agreement did not address the additional charge, he inquired 
as to its status and discovered that the convening authority had with
drawn fran the agreement. 

Appellate defense counsel contend that the convening authority's 
puqx>rted withdrawal was invalid, since the appellant entered guilty 
pleas and thereby fulfilled his part of the bargain. Conceding that an 
accused's detrimental reliance on an agreement after entry of pleas 
would preclude the convening authority fran abandoning it, the government 
argued that there was no reliance in this case since the military jooge 
had not accepted the guilty pleas. The Court's questions indicated the 
relevance of this factor. When a convening authority desires to withdraw 
fran a pretrial agreement which the accused would like to enforce, de
fense counsel should therefore establish, on the record, the manner and 
degree to which the accused relied on the agreement. 
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CASE N01ES 
Synopses of Selected Military, Federal, and State Court Decisions 

CX>URI' OF MILITARY REVIEW DECISICNS 

SEAROI AND SEIZURE: Exit-Gate Searches 

United States v. Alleyne, Q1 439423 (ACMR 30 Dec. 1980) (unpub.). 
(AOC: CPI' Walinsky) 

Military pol ice searched the appellant as he was exiting an in
stallation in Korea. 'Ihe law enforcement authorities found goverrunent 
property in his possession and he was ultirnately convicted of larceny. 
A majority of the Army Court of Military Review viewed exit searches in 
overseas areas in the same light as entry searches in overseas areas, 
and found the search to be lawful. 'Ihe dissenting judge, who believed 
that the search was unreasonable, stated that courts should not adopt 
different standards for overseas and CX>NUS installations, and should 
instead uniformly apply the administrative search and inspection rrodel 
found in federal case law. See, ~·, Marshall v. Barlow's, Inc., 429 
U.S. 1347 (1977); Camara v. MunICipal Court, 387 U.S. 523 (1967); United 
States v. Davis, 482 F.2d. 893 (9th Cir. 1973). 

PRESENTENCING EVIDENCE: Previous Convictions 

United States v. Lee, SICM 15317 (ACMR 30 Dec. 1980) (unpub.). 
(ADC: CPI' castle) 

During the appellant's trial, the prosecutor introduced a record 
of a summary court-martial conviction for a crime which the appellant 
canmitted subsequent to the charged offense. 'Ihe Army Court of Military 
Review determined that because this document reflected an offense can
mitted subsequent to the charge for which the appellant was being tried, 
it was inadmissible. See paragraph 75b( 2), Manual for Courts-Martial, 
United States, 1969 (ReV!sed edition) [hereinafter Manual]. See also 
United States v~ik, 9 USQ1A 392, 26 01R 172 (1958); United stateS-V:
Crusoe, 3 USQ1A 793, 14 CMR 211 (1954). 
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EFFECT OF PRm'RIAL AGREEMENT: Military Judge's Inquiry 

United States v. Elliott, M.J. (NCMR 21 Jan. 1981). 
(ADC: CDR Landen, Sr. , USN} 

After noting during his providency inquiry that the appellant's 
pretrial agreement was silent as to the effective date of the required 
suspension of discharge and confinement, the military judge declared 
that the suspension ~uld be in effect for one year fran the date of 
trial. Because the convening authority suspended the punishments for 
one year fran the date of the action, the appellant alleged that the 
convening authority ignored the military judge's declaration. The Navy 
Cburt of Military Review agreed. 'Ihe court adopted the opinion of Senior 
Judge Fulton in United States v. Panikowski, 8 M.J. 781 (ACMR 1980), as 
to the effective date of suspended sentences when there is no agreement 
or understanding between the accused and the convening authority. Senior 
Judge Fulton determined that in such cases suspension is effective as 
of the date of the convening authority's action. In this case, however, 
the court found no abuse of judicial authority by the military jooge 
(see United States v. Partin, 7 M.J. 409 (01A 1979); United States v. 
r.anZ"er, 3 M.J. 60 (CMA 1977)), although it adm:mished Jlrlges to obtain 
the parties' understanding with respect to defects or anissions in pre
etrial agreements, and not to unilaterally irrp:>se his interpretation 
upon them. 

PRETRIAL PROCEEDINGS: Right TO Investigator's Services 

United States v. Drouin, NCM 78-0319 (NCMR 21 Jan. 1981) (unpub.). 
(ADC: CPT Poirier, USMC) 

'!he appellant alleged on appeal that the military judge erred by 
denying his request for the services of a criminal investigator. He 
contended that investigative assistance was constitutionally mandated, 
that militarY law permitted it, and that he was entitled to such services 
pursuant to 18 u.s.c. §3006A(e) (1976) (assistance to indigent accused). 
'Ihe Navy Cburt of Military Review rejected the applicability of 18 u.s.c. 
§3006A(e) to the military (see United States v. Johnson, 22 US01A 424, 
47 CMR 402 (1973); Hutson V:-United States, 19 US01A 437, 42 CMR 39 
(1970)), and the contention that investigative assistance is constitu
tionally required. With respect to the argLnT1ent that Article 46, Uniform 
Cbde of Military Justice [hereinafter UCMJ], 10 u.s.c. §846 (1976) and 
paragraph 58d of the Manual create a right to investigative services, 
the court found only that military law contemplates an equal opportunity 
for the prosecution and defense to prepare and present evidence; it 
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does not require the services of a professional investigator. See gener
ally Gilliam, Defense Testing of Physical Evidence At Goverrurent Expense, 
11 'Ihe Advocate 184 ( 1979) ; Schmit, GJverrment Furrling of Defense Inves
tigations, 10 '!he Advocate 81 (1978). 

STATlJI'ES: Retroactive Application 

United States v. Mcl))nagh, M.J. (A01R 27 Jan. 1981). 
(AOC: CPr Walinsky) 

'!he appellant challenged the in personarn jurisdiction of his court
martial at trial and on appeal, alleging that recruiter misconduct nulli 
fied his enlistment. 'Ihe issue before the Anny Court of Military Review 
involved the effect of the change to Article 2, ocru (10 u.s.c. §802 
(1980 Supp.), Act of 9 Nov. 1979, Pub. L. 96-107, 93 Stat. 810) on United 
States v. Russo, 1 M.J. 134 (CMA 1975). '!he court unanimously agreed 
that the amendments were retroactive. 'IWo of the appellate judges, how
ever, conclooed that because the record established acts of purposeful 
recruiter misconduct rather than :rrere negligence, Russo w::>uld apply 
since it had not been modified by case law. See United States v. Stone, 
8 M.J. 140 (01A 1979); United States v. Valadei";" 5 M.J. 470 (CMA 1978). 
Contra United States v. Q..I1ntal, 10 M.J. 532 (ACMR 1980) (Jones, s. J., 
concurring), pet. granted, l))cket No. 39,894 (CMA 5 Jan. 1981). '!he 
court did determine that the amendments were designed to overrule Russo 
and retrospectively change enlistment law, and that Article 2(b), UCMJ, 
as amended, was therefore applicable. 

'1\-.Q judges agreed that the application of the change to offenses 
canmitted prior to its enactment did not constitute an ex post facto 
law, and the conviction was affirmed. '!he third judge likened the change 
to the removal of a defense to criminal charges and fourrl that its 
retroactive application was impermissible. See Beazell v. Ohio, 269 
U.S. 167, 169-70 (1925). He also noted that the United States Supreme 
Court closely guards court-martial jursdiction. See,· e.g., Kinsella v. 
Singleton, 361 U.S. 234 (1960); McElroy v. Guagliardo-;- 361 U.S. 281 
(1960). 

PRESENTENCING EVIDENCE: Vacation of Nonjudicial Punishment 

United States v. Comeau, SFCM 15449 (A01R 27 Jan. 1981) (unpub.). 
(AOC: CPr Martin) 

At trial, the goverrnnent introduced, over defense objection, a 
record reflecting the vacation of suspended nonjudicial punishment. 
'Ihe appellant alleged that the admission of the document violated the 
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procedural safeguards set forth in United States v~ Covington, 10 M.J. 
64 (CMA 1980). 'Ihe Arrrrj appellate court agreed. In Covington, the 
Court of Military Appeals held that the procedural rules set out in 
paragraph 134 of the Manual must be satisfied before a record of vacation 
may be admitted. The court did state that a vacation hearing was only 
required in cases involving punishments enumerated in Article lS(e}(l) 
(7), U01J. When other punishment is imposed, no hearing is required, 
but the accused must be infonned of the bases for the prop::>sed vacation 
and have an opportunity to dissuade the camnander fran acting. Further, 
there is a presumption of regularity with respect to a vacation action, 
and the appellant bears the burden of challenging its validity. In the 
case under review, the appellant testified that he was never told why 
the punishment was vacated, and that he was not allowed to explain his 
version of the facts. 'Ihe court found that the appellant's unrebutted 
sworn testimony negated the presumption of regularity, and concluded 
that the military judge erred by considering this evidence. 

SEtn'ENCE: Multiplicious Offenses 

United States v. Ueda, S~ 14892 (ACMR 21 Jan. 1981} (unpub.). 
(MX:.: MAJ Johnson} 

'Ihe appellant was charged with p::>ssessing, using, and selling mari
juana. Prior to entering pleas of guilty to these offenses, the defense 
argued that the specifications of p::>ssession and sale were multiplicious 
for sentencing purposes since they were based on the same alleged trans
action. '!he goverrnnent concurred and the military judge so ruled. 
D.lring the providence inquiry, the military judge reversed his ruling 
because the appellant stated that he only sold a p::>rtion of the marijuana 
he obtained fran his source and retained the rerrainder. According to the 
military judge, this purchase and retention of rrore marijuana than he_ 
had agreed to sell created t\\O separate offenses. 'Ihe Arrrrj Court of 
Military Review disagreed. The court found that the chain of events 
linked these two offenses to the extent that they should be treated as 
a single act for punishment purposes. See United States v. Irving, 3 
M.J. 6 (CMA 1977); United States v. Smith-;--1 M.J. 260 (CMR 1976). 'Ihe 
court extended no sentence relief, however, because the adjudged sentence 
was less than that bargained for in the pretrial agreement. 
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GUILTY PLEA: Providence Inquiry 

United States v. 
(AOC: MAJ Nagle} 

Lay, 10 M.J. (ACMR 8 Jan 1981}. 

'!he appellant 
military judge did 

pled guilty pursuant to a pretrial agreement. 
not address each of the cancellation provisions 

'!he 
con

tained within the agreement during his colloguy with the appellant. As 
formulated by the Arrrrj appellate court, the issue on appeal was whether 
the military judge's inquiry fell below "the standard for determining 
providence." In light of the responsibilities of counsel before and 
at trial, the court found no reason to enforce a ritualistic approach to 
plea bargain inquiries and determined that the military judge's omis
sions were harmless error. See United States v. Hinton, 10 M.J. 136 
(CMA 1981}; United States v. Passini, 10 M.J. 108 (CMA 1980}. 

WI'INESSES: canpetency Determination 

United States v. Bolling, CM 439753 (AQ1R 27 Jan. 1981} {unpub.}. 
(AOC: MAJ Ganstine} 

The appellant was charged and convicted of attempted forcible sodOf!'\Y 
on a child. Prior to the victim's testirrony, the goverrunent conducted 
voir dire to determine the witness' cnnpetency. 'Ihe military judge 
refused the defense counsel's request for a similar opportunity. 'Ihe 
Arrrrj Court of Military Review found that the military judge did not err. 
'Ihe court stated that although the judge could have extended this privi
lege to the defense, he is not required to do so. 'Ihe military judge is 
solely resp:msible for determining a witness' competency (see United 
States v. Slozes, 1 USCMA 47, 1 CMR 47 (1951}} and the form of the hear
ing is a matter within his discretion. [Note that child witnesses are 
now presumed to be Catipetent to testify. See Mil. R. Evid. 601.] 

PREVIOUS OONVICI'IOOS: Sl..lllllllary Court-Martial 

United States v. Anderson, M.J. (NCMR 28 Jan. 1981}. 
(AOC: CAPI' Gaeta, Jr., USN-)

'!he appellant declined trial by s1..1ITIIPary court-martial and was sub
sequently convicted _by special court-martial. en appeal, he alleged 
that he was not informed of the differences bet-ween s1..1ITIIPary and special 
courts-martial and was denied an opportunity to talk to an attorney be
fore deciding whether to accept trial by that forum. 'Ihe Navy appellate 
court concluded that an accused has no right to consult with counsel 
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prior to deciding whether to accept trial by summary court-martial since 
there is no right to counsel at those proceedings. See Middendorf v. 
Henry, 425 U.S. 25 (1976); United States v. Hayes, 9 M.s:-331(01A1980). 
'!he absence of this right does not invalidate a summary court-martial 
conviction, but it does render it inadmissible at a subsequent court
martial unless the accused had an op.[X)rtuni ty to consult with counsel. 
See United States v. Mack, 9 M.J. 300 (01A 1980); United States v. Booker, 
5 M.J. 238 (01A 1977), vacated in part, 5 M.J. 246 (01A 1978). 

DEFENSES: Statute of Limitations 

United States v. Taylor, NCM 80-1960 (NCMR 29 Jan. 1981) (unpub.). 
(ADC: LT Murphy, USNR) 

'Ihe appellant was convicted of six specifications of unauthorized 
absence. en appeal, he alleged that the statute of limitations had run 
on five of the offenses because of the re-referral of these offenses. 
'!he Navy Court of Review disagreed. Distinguishing United States v. 
Arsneault, 6 M.J. 182 (01A 1979) and United States v. Rodgers, 8 US01A 
226, 24 CMR 36 (1957), where new charge sheets were prepared prior to 
re-referral, the court held that, because the charge sheets in this case 
remained the same, the original receipt of charges by the summary court
martial convening authority tolled the statute. The procedures used by 
the government complied with paragraphs 32c and 215d of the Manual, and 
the statute of limitations did not bar the government from prosecuting 
the appellant. 

FEDERAL COURT DECISIONS 

IDENI'IFICATION EVIDENCE: OUt of Court Hearing 

Watkins v. Sowders, 49 U.S.L.W. 4082 (U.S. Sup. Ct. 13 Jan. 1981). 

'!he United States Supreme Court addressed the issue of whether a 
state trial court erred by refusing, over defense objection, to conduct 
a hearing outside the presence of the jury in order to determine the ad
missibility of identification evidence against the accused. '1he Kentucky 
Supreme Court had noted that such a hearing ~uld have been preferred, 
but held that the judge's failure to conduct one does not require rever
sal of the accused's conviction; the procedure utilized at trial raised 
no issue of impermissible suggestion, and the record did not indicate 
that the accused was prejudiced. '!he accused sought a writ of habeas 
corpus from the United States District Court for the Western District of 
Kentucky. '!he district court agreed with the Kentucky Supreme Court, 
and found that no constitutional standards were violated. '!he United 
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.States Court of Appeals for the Sixth Circuit affirmed the decision of 
the district court. 'Ihe Suprane Court, while noting that an out-of-court 
hearing is a procedure which trial courts have been "adlronished" to use, 
held that the trial judge did not violate the D.le Process Clause of the 
Fourteenth Amendment. Distinguishing Stovall v. Denno, 388 U.S. 293 
(1967) and Jackson v. Denno, 378 U.S. 368 (1964), the court found that, 
unlike cases involving the admissibility of confessions, there is no 
basis for concluding that a jury, having heard the arguments on the 

.motion, would not follow the trial judge's instructions in weighing the 
reliability of the evidence. 

INVESTIGATIOO: Right to Counsel 

United States v. 1-brrison, 49 U.S.L.W. 4087 (U.S. Sup. Ct. 13 Jan. 1981). 

~ agents of the Drug Enforcement kjency approached the appellant 
and solicited her aid in an investigation they were conducting. Although 
both agents knew that the appellant had retained counsel in connection 
with a pending indictment, they talked to her without the knowledge or 
consent of her counsel. During the conversation, the agents disparaged 
her counsel and suggested that she would be more effectively represented 
by a public defender. 'Ihe agents also described various benefits which 
would result from her cooperation with them. The appellant declined to 
cooperate and immediately told her counsel what had transpired. 'Ihe 
agents again approached the appellant without her counsel's knowledge 
or consent, but she did not aid than or incriminate herself. At trial, 
the defense counsel unsuccessfully moved to dismiss the indictment because 
of these alleged violations of the appellant's Sixth Amendment right to 
counsel. 'Ihe motion did not allege prejudice. 'Ihe district court denied 
the motion, but the United States Court of Appeals for the Sixth Circuit 
reversed that decision, holding that, regardless of a showing of pre
judice, a violation of an accused's Sixth Amendment right required dis
missal of the indictment. See United States v. Morrison, 602 F.2d 529 
(6th Cir. 1979). 

The Supreme Court reversed. 'Ihe Court held that, absent a showing 
of prejudice or a substantial threat thereof, dismissal is plainly inap
propriate, even though the constitutional violation was deliberate. 
Unless there is some indication that an accused is denied the effective 
assistance of counsel or a fair trial, no dismissal should be ordered 
because the remedy in a criminal proceeding is limited to denying the 
prosecution the fruits of its transgressions. See, e.g. , United States 
v. Blue, 384 U.S. 251 (1966) (Fifth .Amendment remedy--r;-united States v. 
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DJwell, 10 M.J. 36 (CMA 1980) (Article 3l(b} remedy}; United States v. 
McQnber, 1 M.J. 380 (CMA 1976} (Articles 27 and 3l(d} and Sixth Amendment 
remedy). 

TRIAL: Right to Consult With Counsel ruring Recess 

United States v. Conway, 632 F.2d 641 (5th Cir. 1980). 

The trial judge ordered the accused not to discuss his case with 
his attorney during a lunch break which interrupted · the governrrent' s 
cross-examination of the accused. 'Ihe United States Court of Appeals 
for the Fifth Circuit held that this order violated the accused's right 
to counsel. 'lhe court noted that attorneys are duty bound not to engage 
in the type of activity which the trial judge feared in this case. 
Citing Geders v. United States, 425 U.S. 80, 91 (1976}, the Court con
cluded that depr1v1ng an accused of the right to consult with his counsel 
during court recesses violates his right to effective assistance of 
counsel. 'Ihe court observed that a trial judge who believes that counsel 
will improperly coach or influence a party-witness can take steps to al 
leviate that possibility (see Geders, supra at 89-90) but those measures 
cannot be applied to an accused and his counsel. See United States v. 
Vesaas, 586 F.2d 101 (8th Cir. 1978); United StatesV. Bryant, 545 F.2d 
1035 (6th Cir. 1976}. 

EVIDENCE: Photographic Lineup 

Branch v. Estelle, 631 F.2d 1229 (5th Cir. 1980). 

'lhe United States Court of Appeals for the Fifth Circuit held that 
the failure of law enforcement authorities to preserve the photographic 
array used in conducting photographic line-ups raises a presumption that 
the array was impennissibly suggestive. 'lhe court found that the appel
lant's confrontational and due process rights under the Constitution 
would be undermined if law enforcement authorities could prevent the ap
plication of these principles merely by destroying the photographic 
array. 'lhe Court also discussed the issue of whether an accused has a 
constitutional right to a corporeal lineup. Although the court noted 
that this form of lineup is the most reliable identification procedure, 
it determined that the procedure is not constitutionally required. See 
~.,United States v. McGhee, 488 F.2d 781 (5th Cir. 1974), cert. 
denied, 417 u.s. 949 (1974). But see United States v. Gidley, 527 F.2d 
1345 (5th Cir. 1976). 
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REGUIATIOOS: Constitutionality 

Record Revolution No. 6, Inc. v. City of Parma, 28 Crim. L. Rptr. 
(BNA) 2405 (6th cir. 8 D:!c. 1980). 

Business owners in three Ohio cities challenged the constitutionality 
of municipal ordinances which prohibited the use, sale, or manufacture of 
"drug paraphernalia." 'Ihe Court of Appeals for the Sixth Circuit reversed 
the lower court's decision upholding the constitutionality of the ordin
ances and enjoined enforcement of the provisions, which ~re adopted 
alrrost verbatim fran the Federal Drug Enforcement l>dministration's J\bdel 
Drug Paraphernalia Act. The court found that a precise and unambiguous 
definition of "drug paraphernalia" was essential because the ordinances 
could otherwise be interpreted as a ban on innocuous, everyday i terns. 
'Ihe ordinance defined drug paraphernalia as items "used, intended for use 
or designed for use" in unlawful drug-related activities. 'Ihe court said 
this definition is impennissibly vague and overbroad, since it rests upon 
subjective states of mind, enables the prosecution of seller or purchaser 
under the doctrine of transferred intent, and enumerates no specific 
design characteristics distinguishing those items intended to be used for 
unlawful purposes. 'Ihe court also concluded that the ordinances effec
tively delegate to law enforcement agents, prosecutors, and juries policy
making decisions "with respect to what is or is not drug paraphernalia." 
[Note that the D:!parbnent of the Army is considering changes to AR 190-24, 
AR 190-30, and AR 600-50 in light of IX>D Directive 1010.4 (25 Aug. 1980), 
which pertains to "head shops" and drug paraphernalia. 'Ihe changes ~uld 
prohibit the possession of such paraphernalia. See 'Ihe ~ Tirres, 19 
Jan. 1981, at 30, col. l.] 

STATE COURI' DECISIOO 

EVIDENCE: Assertion of Fourth Arrendment Rights 

People v. Redmond, 169 cal. Rptr. 253, 111 cal. App.3d 742 (1980). 

'Ihe accused refused to consent to a search of his garage. In his 
closing argument on findings, the prosecutor frequently referred to this 
refusal and characterized it as an admission of guilt. 'Ihe trial judge 
declined to present the defense counsel's suggested instruction that 
such a refusal carrfos no inference of guilt. Relying upon Griffin v. 
California, 380 U.S. 609 (1965), and United States v. Prescott, 581 
F. 2d. 1343 (9th Cir. 1978), the californ1a Court of Appeals held that 
an accused's assertion of Fourth Amendment rights cannot be considered 
an indication of guilt, and that trial counsel may not camnent upon the 
assertion. 
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~ THE PECORD 
or 


Quotable Quotes from Actual 

Records of Trial Received in DAD 


('!he OC asked an undercover drug agent if he had signed anything for the 
accused at the tbre of alleged drug sale.) 

WIT: Yes, it was on a bond piece of paper. It started out - "I, 
-" and then it had a blank space, I believe, where I was supposed 
to put my name, and then I believe it said sanething like, "I do 
hereby state that I am not a CID, MPI agent, civilian, or any other 
type of police force individual." Underneath I signed it, the 
accused signed it, and then his wife witnessed it. 

DC: Was the purpose of that -

WIT: He told me the reason he wanted me to sign this was just in case I 
was a cop, I ~uldn't be able to arrest him if I signed that piece 
of paper saying I wasn't a cop. 

* * * * * 
TC: Sir, I will try to be brief, although that 

not usually famous for -
is sanething that I am 

MJ: You just blew it. 

* * * * * 
OC: Can you hear normal conversation? 

WIT: Pardon me, sir? 

DC: Can you hear normal conversations all right? 

WIT: Sir, my battery just went out on my hearing aid. 
you. 

I can hardly hear 

* * * * * 
(ID to IOC): Well, it troubles me to inconvenience people, but it does 

no more than trouble me. I do it despite the trouble that it 
causes me. 

* * * * * 
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DC: Chjection. Irrelevant, improper foundation. 


MJ: 'Ihat objection is overruled. lb you have another one, counsel? 


DC: Chjection, irrelevant. 


MJ: You made that one. 


DC: Cbjection, hearsay. 


MJ: Cbjection overruled. You want to tcy again counsel? 


* * * * * 
'IC: lb you know the accused in this case? 

WIT: Yes, I do sir. 

TC: If you see him in the courtroan could you fX)int to him and state 
his name? 

('Ihe witness looked around the courtroan.) 

'IC: lb you see him in here? 

WIT: Not here • 

* * * * * 
OC: 	 I was just merely trying to clarify your ruling, Your Honor. 

MJ: 	 Well, I thought it was clear. I'm a little confused as to how 
you got me so confused. 

* * * * * 
('Ihe following notice was sr:ctted on a JA Bulletin Board.) 

For sale. Oleap. cne set of Military Justice Rer:crter, Vols. 1-8. 
Excellent condition; slightly used. However, of little precedential 
value. 
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