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OPENING STATEMENTS

Overview

Effective representation of accused before courts-martial depends
in part upon the trial defense counsel's ability to assess the lawful-
ness of military regulations. The lead article presents an analytic
framework designed to assist attorneys in this regard; the author not
only discusses the mamner in which regulations may be challenged, but
also describes situations in which invocation of regulations may be advan—
tageous to the defense. In a thought provoking article, Professor Fred-
ric Lederer explores his thesis that recently-enacted Federal Rule of
Criminal Procedure 26.2 invalidates the Jencks Act.

The Advocate encourages the submission of articles in response to Pro-
fessor Lederer's controversial position. In the "Proposed Instruction"
feature, the staff summarizes the current law regarding jury instructions
on eyewitness identifications and presents the Model Special Instruction
on Identification sanctioned in United States v. Telfaire, 469 F.2d 552
(D.C. Cir. 1972). 1In the installment of "Search and Seizure: A Primer,"
we explore the "emergency" and "open fields" doctrines. In the "Ethics
Roundtable" we explore ethical considerations which attend defense coun—~
sel's decision to impeach the credibility of witnesses whom defense coun-
sel believes is testifying truthfully.

Preview

An upcoming issue of The Advocate will contain articles concerning
the rape shield law, and prosecutorial vindictiveness.
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REGULATIONS IN THE COURTROOM
by Major James F. Nagle*

In addition to the Constitution and federal statutes, military regu—
lations comprise a "third level" of the law with which defense ocounsel
must be intimately familiar. Indeed, regulations affect the entire military
justice system by criminalizing certain conduct, imposing requirements on
police investigators, and restricting the admissibility of documentary
evidence.l In order to assist trial defense counsel in using requlations
in the courtroom, this article will explore ways to attack the particular
regulation or invoke it and thereby campel the government to camply with
its own requlatory provisions.

Attacking Regulations

Defense counsel may attack a regulation by showing that it is nonpuni-
tive, if the requlation is the basis of an Article 92 violation; by
demonstrating that it was improperly pramilgated or published; by proving
that it contravenes a higher authority; or by arguing that it was not a
regulation which the accused had a duty to ocbey.

Nonpunitiveness

The issue of whether a particular regulation is punitive or merely
hortative and advisory was frequently litigated from 1958 to the early
1970's. By 1975, the law had been fairly well settled, and cammentators
could essentially catalogue a list of "do's and don'ts" for drafters of
regulations.2 The relatively settled nature of the law in this area,

*Major Nagle received a B.S.F.S. from Georgetown University
School of Foreign Service, a J.D. from Rutgers Law School and
an L.L.M. from George Washington University Law School, where
he is presently an S.J.D. candidate. He i1s a Branch Chief in
the Defense Appellate Division.

1. The importance of government regulations as a source of law was
recognized as early as 1842. See United States v. Eliason, 41 U.S. (16
Pet.) 291 (1842).

2. See Di Chiara, Article 92: Judicial Guidelines for Identifying Punitive
Orders and Regqulations, 17 A.F.L.Rev. 61 (Sumer 1975); Holmes, Punitive vs.
Nonpunitive Regulations: The Emasculation of Article 92, The Army Lawyer,
August 1975, at 6. These articles remain remarkably current and should be
consulted by trial defense counsel. ‘
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coupled with dicta in appellate decisions urging staff judge advocates to
modify local regulations in accordance with case law, 3 has led to a virtual
dearth of appellate decisions on the subject since then. The courts have
fashioned various rules for determining whether a regulation is punitive,
but the presence or absence of any one of these factors is not dispositive.
Basically the test devolved into two general sections.

a. Words of Prohibition.

The clearest example of a punitive regulation is one which prominently
announces that violation of its provisions will subject the transgressor to
criminal prosecution urder the Uniform Code of Military Justice. The pro-
hibitive words must state that certain conduct is clearly forbidden and
that the conduct is subject to criminal prosecution. Difficulties arise
unless both elements are clearly present. The language itself should be
distinctly prohibitive. Certainly the words "prohibited", "forbidden", or
"barred" convey the idea that certain conduct amounts to a transgression
of regulatory intent. However, even the word "prohibited” may not be
enough enough if the regulation as a whole does not demonstrate its puni-
tive nature.® Words which are ordinarily permissive, such as "may," nor-
mally will not connote a punitive intent, although the regulation ma
still be punitive deperding on the context in which the words are used.

The prohibition should also be direct rather than implicit. For
exanple, in one case a regulation stated that certain listed personnel
"may carry" weapons. The accused, who was not a member of this class, was
convicted for violating the regqulation by carrying a weapon. On appeal,
the Army Court of Military Review reversed because the regulation did not
sufficiently convey a prohibition against military personnel who were not

3. See United States v. Wright, 48 OMR 319 (ACMR 1974).

4. E See United States v. Edell, 49 OMR 65 (ACMR 1974); United States
v. Branscam, 49 CMR 767 (ACMR 1974).

5. United States v. Jackson, 46 OMR 1128 (ACMR 1973); United States v.
Wright, supra note 3.

6. See United States v. Upchurch, 26 CMR 860 (AFBR 1958).
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listed in the class which was permitted to carry weapons.7 Merely because
some personnel are specifically authorized to perform certain acts, in |
other words, does not necessarily mean that other personnel are criminally
prohibited from ocomnitting the same actions.8 Even if the regulation
contains prohibitive words, its language must, as a whole, indicate that
it is punitive.

b. Punitive Nature of the Regulation.

If the title states that the regulation is a "guide"9 for certain
personnel, or if it establishes a standard operating px:‘ocedurelo or
program, 1 it is not meant to be punitive in toto. Conversely, if the
stated purpose is to impose standards of conduct on personnel and to
subject violators to criminal sanctions, the regulation is intended to be
punitive, although it may not be for other reasons.l2 If the requlation
is directed to cammands rather than individuals, it must be implemented

7. United States v. Thomas, 43 CMR 691 (ACMR 1971); see also United States
v. Sweltzer, 14 USOMA 39, 33 OMR 251 (1963). This situation differs from
that in which certain exceptions to a specific prohibition exist, i.e.,

regulations prohibiting possession of cocaine unless authorized by proper

authority. See Trant and Harders, Burdens of Proof, Persuasion and Produc-

tion: A Thumb on the Scale of Justice?, 13 The Advocate 24 (198l).

8. But see United States v. Upchurch, supra note 6, a case dealing

with a regulation stating that local foreign currency could be acquired
"only in the following manner" (emphasis added). Although it reversed the
conv:Lct:Lon for other reasons, the Board in dicta said the regulation was
"one of specific authorization w1th residual prohibition" and was therefore
sufficiently punitive. The word "only", coupled with specific examples
of legal conduct, was apparently viewed as marginally sufficient to show
that any other methods of financial conversion were prohibited.

9. See, e.g., United States v. Hogsett, 8 USOMA 681, 25 OMR 185 (1958);
United States v. Louder, 7 M.J. 548 (AFOMR 1979).

10. United States v. Nardell, 21 USOMA 327, 45 CMR 101 (1972).

11. United States v. Scott, 22 Us(va 25, 46 R 25 (1972).

12. See United States v. Hogsett, supra note 9, in which a regulation
clearly containing punitive sections was rendered nonpunitive by its

intermingling of punitive and nonpunitive sections. But see notes 19-21,
infra and accampanying text.
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by appropriate commanders before it can be punitively applied to indivi-
duals. This need for further implementation almost oconclusively shows
that the regulation is not punitive.13 If the regulation defines a code
or standard of conduct, counsel must determine if it is merely hortative.

For example, in United States v. Henderson,l4 the accused was con-
victed of violating an Air Force regulation, entitled "Ethical Standards
of Corduct,”" by mnot avoiding the appearance of a conflict of interest.
The board concluded that, considering the title of the violated section
and the vagueness and generality of the principles involved, the regulation
announced standards to which servicemembers were ethically and morally, but
not necessarily legally, bound to adhere.l3 If the regulation is written
in vague, general terms, it will usually be interpreted as nonpunitive.
Servicemambers subject to punitive regulations are entitled to a specific
forewarning of what conduct is criminal, and the provisions should be
understandable to soldiers of ordinary sense and understanding to ensure
that violators are accorded due process.16 The presence of vague genera-
lities in a regulation, in sum, indicates the drafters' intent mot to-
inmpose penal sanctions but rather to state broad codes of moral conduct.. 17

Because requlations are rarely designed to reflect the punitive nature
of every paragraph, they must be examined as a whole before they can be
properly categorized. Army Regulation 600-50, Standards of Conduct, for

13. United States v. Nardell, supra note 10; United States v. Perkins,
50 MR 377 (AFCMR 1975); United States v. Bala, 46 OMR 1121 (ACMR 1973).

14. 36 CMR 854 (AFBR 1965).

15. The Cobast Guard Board of Review apparently recognizes a general
exception to this rule if the hortative language constitutes a reminder of
how to perform a pre-existing duty. United States v. Kobler, 37 CMR 763
(CGBR 1966). But see United States v. Barker, 26 MR 838 (CGBR 1958).

16. United States v. Wright, supra note 3, at 320, quoting United States
v. Calley, 46 OMR 1131 (AOMR 1973). See also United States v. Bransconb,
supra note 4; United States v. Sweney, 48 OMR 479 (ACMR 1974).

17. A regulation is overbroad if, while prohibiting conduct subject to
govermment regqulation, it also proscribes constitutionally protected acti-
vities. See United States v. Sweney, supra note 16. Cf. United States
v. Conmnor __ M.J. _ (AMR 30 April 1982) (in which the court implied
a scienter requirement in a vague or overbroad regulation).
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example, is the quintessential example of a punitive regulation, yet not
all of its paragraphs are penal. Chapter Five, which deals, inter alia,
with dangerous drugs, is specifically and prominently punitive. Other
chapters, however, deal with general principles or are totally procedural,
and criminality would not attach under existing case law. The converse
situation, in which a clearly penal paragraph was included within a non-
punitive regulation, was addressed in United States v. Stewart.18 The
accused was convicted of violating a paragraph of a regulation which pro-
hibited" carrying dangerous weapons except as lawfully provided. While
the subject provision clearly contained words of prohibition and dealt
with a subject normally proscribed, the court invalidated the conviction.
The regulation as a whole only provided general guidelines for military
functions, and therefore did not qualify as punitive.

In United States v. Hogsett,l9 the Court of Military Appeals held that
a regulation which cambines advisory instructions with punitive sections is
not intended as a general order or requlation under Article 92 of the Code.
Twelve years later, however, in United States v. Brooks,20 the Court ruled
that a regulation which cambined advice with cammards was not thereby
excluded fram being punitive. Defense counsel must therefore determine
whether a regulation is basically punitive with some nonpunitive provi-
sions, or nonpunitive with same punitive provisions. Any doubt should
be resolved in the accused's favor since, as the Court in Broocks noted, a
regulation "may so indiscriminately carbine precept and pedagogics as not
to provide fair notice of its penal nature to those subject to its
terms[.]"21

Servicemembers cannot be convicted under Articles 92(1) or 92(2) if
the regulation they allegedly violated is nonpunitive. Normally22 the
specification will be dismissed because there is no lesser—included

18. 2 M.J. 423 (AOMR 1975). See also United States v. Scott, supra note

16; United States v. Nardell, supra note 10; United States v. Benway,
19 USCMA 345, 41 CMR 345 (1970).

19. See United States v. Hogsett, supra note 9; United States v. Louder,
supra note 9.

20. 20 UsQMA 281, 42 CMR 220 (1970).
21. Id4. at 283, 42 QR at 222.

22. See, e.g., United States v. Hogsett, supra note 9; United States
V. Scott, supra note ll.
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offense.23 However, if the conduct averred in the specification consti-
tutes an offense under a different article, any reference to a nonpunitive
regulation may be regarded as mere surplusage, and the accused may be
convicted of the other charge.24

Pramilgation

If the defense counsel concludes that the subject regulation is
punitive, he must determine whether there are any other infirmities
which would bar conviction, such as defects in the pramilgation of
the regulation. Article 92 proscribes violations of two types of regu-
lations. General orders and regulations provide the bases for convic-
tion under Article 92(1), and, under Article 92(2), servicemenbers may
be punished for violating all other orders, including regulations.
A general order or regulation miust be generally applicable to an armed
force and properly published by the President, Secretary of Defense,
or service secretary, or generally applicable to the command of the
officer issuing it throughout the command or subdivision thereof, and
issued by (1) a general or flag officer in command; (2) an officer
having general court-martial jurisdiction, or (3) a cammander superior
to one of these.25 1In prosecutions under Article 92(1), the accused's
duty to dbey the regqulation must be shown, but actual knowledge of the

23. See United States v. Haracivet, 45 CMR 674 (ACMR 1972); but see
United States v. Green, 47 CMR 727 (ACMR 1973).

24, United States v. Midgett, 31 CMR 481 (CGBR 1962).

25. Paragraph 17la, Manual for Courts-Martial, United States, 1969 (Re-
vised edition) [hereinafter MCM, 1969 or McM, 1951]. The prior version
of the Manual permitted a commander to pramulgate general orders generally
apphcable to his cammand, see para. 17la, MCM, 1951, without specifying
the level of command. The Court of Military Appeals, however, decreed
that this did not include all cammanders but only those occupying posi-
tions of "substantial importance" or "only one step removed" fram the
Department of Army. See Birnbaum, Violations of Regulations — Article
92(1) or 92(2)?, 8 AF JAG L.Rev. No. 5, 5 (Sept—-Oct 1966). The current
Manual eliminates the confusion. See DA Pamphlet 27-2, BAnalysis of
Contents, Manual for Courts-Martial, United States, 1969 (Revised
edition (1970).
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regulation is not an element of the offense.2® The maximum punishment
is a dishonorable discharge, two years of confinement, and total forfei-
tures. Article 92(2) prohibits the violation of any other lawful orders,
including regulations not within the ambit of Article 92(1). Regulations
providing the basis for conviction under this subsection may therefore
be issued by individuals who do not exercise general court-martial juri's—
diction or who are mot general officers in command. In a court-martial
under Article 92(2), the government must prove both the accused's duty
to obey armd his actual knowledge of the order. 27 The maximum imposable
punishment is a bad-conduct discharge, six months of confinement at
hard labor, and forfeiture of two-thirds pay per month for six months.
Because of the disparities in maximum punishment and burdens of proof
between the offenses tried under these two subsections, the defense
counsel should specifically investigate the following matters in any
prosecution under Article 92(1) of the Code:

a. Was the regulation promilgated by a general officer? Insure that
the pramilgating cammander, who may be wearing a star and announcing him-
self as "Brigader General Smith" is not merely "frocked" pending his
actual pramwotion to that rank. Similarly, if a colonel is permanently or
temporarily assigned to a cammand position normally reserved for a general

26. Paragraph 171a, MM, 1969. The 1951 Manual provided that either
actual or constructive knowledge must be shown for regulation of commands
inferior to the department, territorial, theatre or similar area commard,
see para. 154a(4), MM, 1951. See also Kellam, Mens Rea and Article
92, JAG J. 13 (1957); Meagher, Knowledge in Article 92 Offenses - When
Pleaded, When Proven, 5 Mil.L.Rev. 119 (1959). Even though lower-level
camanders could issue general regulations, proof of the accused's know-
ledge was therefore required. See note 27, infra.

27. The 1951 Manual stated that either actual or constructive knowledge
was required under Article 92(2) for general orders issued at lower-level
canmands. See paragraphs 154a(4) and 171b, MCM, 1951. The Court of Mili-
tary Appeals ruled, however, that constructive notice was not sufficient
under Article 92, although actual notice could be proven by circumstantial
evidence. United States v. Curtin, 9 USCMA 427, 26 MR 207 (1958). This
rule was incorporated into the present Manual. See paragraphs 154a(4) and
171b, MM, 1969.
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officer, his position does mnot, in itself, vest him with a general's
authority to issue general regulations.

b. Was the general officer in coammand? In Army commands, senior
level staff officers will often be general officers. For example, the
Army G-2 may be a general officer exercising operational authority over
the intelligence officers throughout the cammand. If that general were
to issue a mandatory regulation addressing all intelligence officers
within the command, it would clearly be within the anmbit of Article
92(2), but would still not be a general regulation under Article 92(1).

c. Was the issuing official a general oourt-martial oconvening
authority? Many colonels are general court-martial convening authorities,
while many general officers are not. If a general in cammand is not a
general court-martial convening authority, he may only issue general
regulations in his role as general in command. Consequently, if, in
his absence, a colonel becanes acting cammander and issues regulations,
they would presumably not be general requlations.

d. 1Is the regulation generally applicable to the camand? One other
aspect of general regulations issued by authorities subordinate to service
secretaries is that they must be generally applicable "to the cammand" of
the issuing officer. 29" This requirement is linked to the prosecution's
burden of demonstrating that the accused has a duty to obey the subject
regulation. This duty to obey 1is expressed in two meanings of the
phrase "in the commard.” One meaning is "within the command"” and applies
to the unit structure. Clearly, a soldier assigned to the 1lst Armored
Division must obey the regulations of the cammanding general of that
Division. The other aspect of this requirement, which is particularly
applicable to installation cammanders,30 refers to the geographic cammand

28. United States v. Bunch, 3 USCMA 186, 11 CMR 186 (1953). The validity
of delegating the power to issue general regulations deperds on the powers
delegated and the authority to delegate. See United States v. Kalscheuer,
11 M.J. 373 (OMA 1981); United States v. Kelson, 3 M.J. 139 (QRA 1977);
United States v. Allen, 6 M.J. 633 (CGCMR 1978); United States v. Nelams,
.48 QR 703 (AQMR 1974).

29. This is an essential element of. a Article 92(1) offense. United
States v. Koepke, 18 USOMA 100, 39 OMR 100 (1969).

30. In the 1951 Manual, reference was specifically made to commanders of
areas such as territories and theatres. Paragraph 154a(4), MM, 1951.
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rather than the unit structure. Installation cammanders frequently have
tenant units stationed on their posts which, while not within their chain-
of-caommand, are subject to regulations pramilgated by them. 31

In United States v. Leverette, 32 the accused was en route from his
former duty station in Korea to his new assignment at Fort Stewart,
Georgia. He entered Fort Campbell carrying an unregistered, privately
owned firearm in violation of a Fort Campbell regulation which applied to
"all individuals physically on the installation." He pleaded guilty to
violating a lawful general regqulation. On appeal, he contended that the
plea was improvident "because, not being assigned to the command, he (a)
had no duty to obey the regqulation, and (b) his knowledge of the regulation
could not be presumed."33 " In discussing the government's burden of demon-
strating the accused's duty to obey the regulation, the court interpreted
the Manual to mean that "a command relationship in the organizational
sense is not fundamental to the aE?lication of a general regulation to an
individual member of the service," 4 and held that the accused had a dut
to doey Fort Campbell requlations when he entered that installation.3
The court seemed to equate the Fort Campbell regulation to a municipal
ordinance, which is binding on all individuals passing through the munci-
pality's jurisdiction.

Presumably the court could easily have disposed of the lack of know-
ledge claim by stating the rule that Article 92 does not require the govern-
ment to prove the accused's knowledge of general regulations. The court
cited this principle but proceeded to note that the accused knew he was in
Fort Campbell and that the existence of the regulation could reasonably be
expected since it was necessitated by Army requlations and dealt with a

31. United States v. Chunn, 15 USCMA 550, 36 CMR 48 (1965). Often the
chain of camand and area cammand are intertwined because of the accused's
temporary attachment to a unit. See United States v. Brousseau, 32 CMR 858
(AFBR 1962).

32. 9 M.J. 627 (ACMR 1980).

33. Id. at 630 (footnote amitted).

34. .I_d-.

35. This rationale apparently applies even when members of a different
armed service enter Fort Campbell. ‘
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matter notoriously subject to control. The court therefore concluded that
"in instances such as here" soldiers may be required to obey general regu-
lations without regard to whether they actually knew of the regulation.
The Court's elaboration of this conclusion may have been prampted by
Lambert v. California,3% in which the Supreme Court invalidated a Ios
Angeles Muncipal Code provision requiring convicted felons in Los Angeles
to register with the police because the evidence established that the
defendant had neither actual knowledge nor the probability of such know-
ledge. Although ignorance of the law is no excuse, due process in same
instances will require proof of knowledge, especially where the accused's
violation was wholly passive. The court in Leverette obviously believed
that the case required a due process inquiry beyornd the ignoratio legis
non excusat rationale. That inquiry revealed to the court's satisfication
that Leverette knew or probably knew of the regulation's existence.

Publication of Regulations

In his brief to the Court of Military Appeals, Leverette unsuccess-
fully raised an issue not presented to the Army Court of Military Review:
since the regulation was meant to apply to unassigned personnel entering
Fort Campbell, was its lawfulness conditioned upon prior publication in
the Federal Register?37 The Freedam of Information Act requires that
certain information be published in the Federal Register "for the qui-
dance of the public."38 One specifically enumerated type of information
subject to this requirement is a substantive rule of general applicabi-
lity.32 The Code of Federal Regulation states that "documents having
general applicability and legal effect" must be published in the Federal

36. 355 U.S. 225 (1957). See also United States v. Lindsay, 7 CMR 587

(AFBR 1952) (proof of knowledge required when violation occurred three days
after issuance of regulation). A similar issue is pending before the Court
of Military Appeals in United States v. Tolkach, AFCM 24826, pet. granted,
10 M.J. 189 (CMA 1980).

37. See Schempf and Eisenberg, Publish or Perish: An Analysis of
the Publication Requirement of the Freedam of Information Act, The
Army Lawyer, August 1980 at 1; Luedtke, Open Government and Military
Justice, 87 Mil.L.Rev. 7, 61-67 (1980).

38. 5 U.S.C. §552(a)(1) (1976).
39. Commentators have traced the development of this publication require—

ment through the Administrative Procedure Act amd the Federal Register
Act. See Schempf and Eisenberg, supra note 37; Luedtke, supra note 37.
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Register.40 Such documents must be issued under proper authority and pre-
scribe a penalty or course of conduct applicable to the general public or
to persons in a particular locality.4l Similar requirements have been
adopted in paragraph VI B4, DOD Directive 5400.9, Publication of Proposed
and Adopted Requlations Affecting the Public (25 Dec. 1974) and paragraph
2-2d, Armmy Regulation 310-4, Publication in the Federal Register of Rules °
Affecting the Public (22 July 1972). This requirement was observed by the
drafters of the Manual, where, in the analysis, they noted that same regu-
lations would have to be published in the Federal Register.42 Apparently
a punitive regulation is a substantive rule in that it precribes specific
conduct for affected personnel. By definition, 43 general orders and regu-
lations have general applicability through a specific area or unit. The
primary issue, therefore, is whether the rule is "for the guidance of the
public."

While no appellate decision squarely addresses this issue, the com-
mentators have noted that in the few cases that have arisen, agency per—
sonnel have been differentiated from the public—at—large.44 This conclu-
sion is persuasive. If agency personnel were assumed to be the "public",
all regqulations would have to be published in the Federal Register, even
those affecting only a small number of agency employees. The issue then
focuses on the definition of an "agency" urder the Freedam of Information
Act. The definition contained in the Act is expansive and has been so
broadened by the courts that units within executive departments are deemed
to be agencies.45 Therefore, major commands and major subordinate ocom-

40. 1 CFR 5.2 (1981).

-41. 1 CFR §1.1 (1978). See also Appalachian Power Co. v. Train, 566 F.2d
451 (4th Cir. 1977); Noel v. Green, 376 F.Supp. 1095, (S.D.N.Y. 1974),
aff'd, 508 F.2d 1023. :

42. See.Dept. of Army Pamphlet 27-2, supra note 25, at para. 1l7la.
43. Paragraph 1713, MM, 1969.

44. See Schempf and Eisenberg, supra note 37, at 3; see also United States
v. Bryant, 44 OMR 573 (AFOMR 1971).

45. See, e.g., Crooker v. Office of Pardon Attorney, 614 F.2d 825 (24 Cir.
1980) (office of Department of Justice is agency under Act); Message,
DAJA-AL 1977/5572, 11 October 1977 (CINCUSAREUR regulations having a sub-
stantial and direct impact on the public are subject to the provisions of
AR 310-4. See also Message, DAJA-AL 1977/3856, 16 March 1977.
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mands, such as Fort Campbell, should follow the procedures set forth in
Army Requlation 310-4, Publication in the Federal Register of Rules Affect-
ing the Public (22 July 1977), since they appear sufficiently independent
and important to qualify as agencies. Consequently, if Fort Campbell is
an agency, then a Fort Campbell regulation which applies only to that
installation's personnel need not be published since it does not apply to
the public. However, if, as in Leverette, it applies to all personnel
who enter Fort Campbell, then it "arguably would apply to the public and
mist be published. If a rule required to be published in the Federal
Register is not published, it normally is null and void, 40 although it ma g
still be applied agamst those who have actual notice of its provisions.
Since the regulation in Leverette never appeared in the Federal Register,
it could only be applied against the accused if the government could prove
he had actual notice of it.

The allegation that a regulation is void because of the government's
failure to publish it in the Federal Register was raised in at least three
published military appellate decisions in 1971. It received substantive
treatment, however, only in United States v. BzXant,49 which involved a
challenge to an Air Force regulation prohibiting the possession of illicit
drugs. The defense ocontended that, absent publication in the Federal
Register, the charge must fail because actual knowledge was not alleged.
The Court concluded that because it was an Air Force regulation applicable
only to Air Force personnel, it did not apply to the general public amd
publication was not required. ‘

46. Hall v. BEqual Employment Opportunity Commission, 456 F.Supp. 695
(N.D. Cal. 1978); City of New York v. Diamond, 379 F.Supp. 503 (S.D.N.Y.
1974); Kelly v. United States Dept. of Interior, 339 F.Supp. 1095 (E.D.
Cal. 1972). See also In Re Pacific Far East Line, Inc., 314 F.Supp. 1339
(N.D. cal. 1970), aff'd, 472 F.2d 1382 (Navy port regulation not published
in Federal Register is invalid).

47. Kessler v. FCC, 326 F.2d 673 (D.C. Cir. 1963); United States v.
Aarons, 310 F.2d 341 (2d Cir. 1962); United States v. Messer 0il Corp.,
391 F.Supp. 557 (W.D. Pa. 1975).

48. In such a situation, the culpability of Fort Campbell personnel who
might not have actual notice of the subject regulation is unclear.

49. United States v. Bryant, supra note 44.

76



In United States v. Stovall,®0 the Court reviewed a local punitive
supplement to an Air Force regulation. The supplement prohibited the
consumption of alcochol on the streets of the base, but the court did not
state whether it applied only to personnel assigned to the base or to
anyone entering the installation. This distinction would be significant
in determining whether the supplement under review applied to the general
public. Instead, the Court simply affirmed the accused's conviction on
the basis of Bryant. The Army Court of Military Review confronted a simi-
lar theory of defense in United States v. Hillman.3l That case, however,
involved an Army requlation which apparently applied only to Army person—
nel. Wwhile such a defense would fail under Bryant, the Army court summari-
ly dismissed it as being without merit. This trilogy of cases seems to
have convinced appellate defense attorneys not to raise the error for nine
years.52 while the issue was raised before the Court in Leverette, that
tribunal did not grant further review on the question,?3 and a definitive
resolution must await a future case.

The Manual provision pertaining to general orders and regulations
defines the first class of general requlations as those which are generally
applicable to an armed force and are properly published by the President,
Secretary of Defense, or service secretary. Those words were not in the
1951 edition of the Manual, and apparently they were inserted in response
to the Federal Register Act.>? The absence of this provision from the

50. 44 CMR 576 (AFOMR 1971).
51. 44 OMR 616 (AOMR 1971).

52. It should be emphasized that this publication requirement need not
apply only to general orders amd regulations under Article 92(1), UMMJ.
If the regulation under review is punitive and applies to the general
public, the same publication requirement would apply when the accused is
charged under Article 92(2), UMJ. Consequently, it is unlikely that
during the nine year hiatus no case existed in which such an issue could
have been raised, absent the contrary precedent.

53. 9 M.J. 280 (A 1980). The Court's refusal to grant further review
on this issue is not necessarily an indication that it views the issue as
meritless. United States v. Mahan, 1 M.J. 303, 307 n.9 (0MA 1976). The
Court may have believed that the lower tribunal's resolution of the due
process issue showed that the accused was subject to the regulation even
absent publication. See note 36, supra and accompanying text.

54. See Dept. of Army Pamphlet 27-2, supra note 25, at para. 171a.
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second class of general regulations —- those pramilgated by a general in
camand, for example —-- is more curious. Apparently the drafters did
not believe that general regulations pramilgated by cammanders subordinate
to the service secretary must be published, since by definition they are
not generally applicable to an armed force but only to a portion thereof.
Conversely, the drafters concluded that regulations generally applicable
to the armed force must be properly published. Unfortunately, that term
was not defined. Regardless of the drafters' intent, however, defense
counsel should argue that the term mandates publication in accordance
with law and regulation, including the Federal Register Act anmd the
Freedam of Information Act, and applies to all classes of regulations.

Duty to Obey

Any accused must, of course, have a duty to dbey the regulation he is
charged with violating. Certainly a soldier in the 3d Infantry Division
in Germany has no duty to cbey a regulation of the 2nd Infantry Division
in Korea, since the regulation is not issued within his chain-of-cammand
and is not applicable to the area in which he is located.3> Because puni-
tive regulations, like penal statutes, must be strictly construed, and
because any doubts must be resolved in the accused's favor,3® a punitive
regulation specifically applicable to noncamnissioned officers should
not apply to an accused who is a specialist or an acting sergeant.57
Furthermore, a regulation may be punitive as to one type of military
occupational speciality but not as to others.

In United States v. Webber, 28 the accused wrongfully appropriated an
airplane by taxiing onto an active runaway, taking off without clearance,
and operating the plane with less than the prescribed minimum air crew.
He was found quilty of three violations of an Air Force regulation. The
Court of Military Appeals ruled that the regqulation in question dealt
only with pilots and that the accused did not fit within that classifica-
tion.%9 Trial defense counsel should therefore scrutinize the “purpose

55. See United States v. Brousseau, supra note 31, for a discussion of
attachment orders.

56. United States v. Snyder, 48 CMR 163 (AFOMR 1973).
57. Cf. United States v. Lumbus, 49 OMR 248 (AQMR 1974).
58. 13 USCMA 536, 33 CMR 68 (1963).

59. See United States v. Pravitz, 41 OMR 578 (AOMR 1969).
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and applicability"” clause and the promilgation signature block of the
requlation under review to insure that the accused did, in fact, have a
duty to obey it.

Lawfulness

Regulations are presumed to be lawful,®0 and in the event of a chal-
lenge to this presumption, the trial judge resolves this question of law.51
Regulations have the force and effect of 1lawb2 only to the extent that they’
do not conflict with higher authority such as the Constitution, 63 stat-
utes, 4 or regulations issued by superior commanders.©®> If they do con-

60. Paragraph 171a, MCM, 1969.
61. Paragraph 57b, MCM, 1969.

62. Standard 0Oil Co. v. Johnson, 316 U.S. 481 (1942); United States v.
Hutchins, 4 M.J. 190 (OMA 1978); United States v. Quirk, 39 OMR 528 (ABR
1968). For a perceptive discussion of the legality of regulations, see
Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579, 635-638 (1952)
(Jackson, J., concurring).

63. See United States v. Hise, 20 USQMA 3, 42 OMR 195 (1970), in which the
Court of Military Appeals declared that a portion of the 1969 Manual, as
applied, violated the ex post facto clause of the Constiution. The Manual
is a requlation properly issued by the President pursuant to Article 36,
UMJ. United States v. Smith, 13 USOMA 105, 32 MR 105 (1962); United
States v. Dykes, 6 M.J. 744 (NOYR 1978).

64. Hamilton National Bank v. D.C., 156 F.2d 843 (D.C. Cir. 1946); United
States v. Hutchins, supra note 62 (accused claiming protection of requla-
tion which was invalid because it was inconsistent with statute); United
States v. Quirk, supra note 62. In United States v. Douglas, 1 M.J.
354 (MA 1976), the OCourt declared inoperative a portion of the Manual
because it exceeded the President's authority under Article 36 amd was
inconsistent with the UMJ. See United States v. Calley, supra note 16;
United States v. Bailey, 11 M.J. 730 (AFOMR 1981) (Air Force regulation
voided because it conflicted with Article 2, UMJ).

65. In United States v. Kelson, supra note 28, the court ruled that a
Uniform Rule of Practice before Army OCourts-Martial oontrary to the
Manual is inoperative. See also United States v. Cowan, 47 OMR 519
(AOMR 1973); United States v. Patton, 41 OMR 572 (ACMR 1969); United
States v. Whatley, 20 (MR 614 (AFBR 1955).
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flict, the lower requlation is inoperative. One caveat to this involves
the accused's standing to attack the requlation: if it properly proscribes
his conduct, he may not contend that it is unlawful as to the conduct of

hypothetical parties. 66

Conflicts with higher authorities may arise in either of two manners.
First, a higher authority may directly restrict a lower camarder's abi-
lity to issue particular regulations. For example, a now outdated version
of Army Regulation 600-50 specifically prohibited supplementation by lower
commards. If a commander nevertheless supplemented the regulation and an
accused were charged with violating this supplement, he could convincingly
argue that such a supplement, issued in direct violation of a clear direc-
tive from a higher cammand, was unlawful. In such a case, the accused
would, in effect, be a third party beneficiary of the higher directive.®’
In same situations, the accused may be a direct beneficiary of rights
conferred by the higher requlations. For example, moustaches are specifi-
cally permitted by Army regmlation.68 If a lower camander published a
a reqgulation prohibiting his troops fram having moustaches, they would
be deprived of a right established by higher authority, and unless the
commander had received an exception to policy, the lower regulation would
be unlawful.

A difficult issue to resolve is whether the regulation actually con-
flicts with higher authority or is instead an acceptable variation of it.
For example, ocourts often review regulations which require drivers to
report motor vehicle accidents,®? or mandate that servicemembers report
contacts with foreign agents,’0 or that military persommnel in overseas
commands prove that controlled items they previously owned have not been

66. United States v. Hoard, 12 M.J. 563 (ACMR 1981); United States v.
Sweney, supra note 16.

67. Army Regulation 600-50, Standards of Conduct (6 Mar. 1972); United
States v. Bunch, 3 USOMA 186, 11 OMR 186 (1953).

68. Army Regulation 670-1, Wear and Appearance of Army Uniforms and
Insignia (1 Nov. 1981).

69. United States v. Smith, 9 USCMA 240, 26 OMR 20 (1958).

70. United States v. Kauffman, 14 USOMA 283, 34 OMR 63 (1963); United
States v. De Chanmplain, 1 M.J. 803 (AFCMR 1976).
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subsequently black-marketed.’! Assertions that these regulations violate
the constitutional and statutory privilege against self-incrimination
normally fail because the regulations address specific matters which are
of particular concern to the military unit. If the regulations are more
general, however, they may be invalid. In United States v. Tyson, 72 the
accused was convicted of violating a regulation which required Navy per-
sonnel to report "all offenses camnitted by persons in the naval service
which may came under their observations." Since this regulation would
have required Tyson to report that he was receiving stolen property, it
would have required him to incriminate himself. Although the court did
not hold that the regulation was invalid, it determined that it was
improperly applied to the accused and dismissed the charge.

Similarly, allegations that military regulations violate the equal
protection clause because of differences between provisions applicable to
the various armed services will nom\all_;é fail, since there is no require-
ment that the services be consistent. Problems will exist within an
armed service, however, if individual cammanders have the option of prose-
cuting identical conduct — drug possession, for example —- as a violation
of either Article 134 or Article 92.74 1In United States v. Thurman, /® the
same conduct was punishable as either an Article 92(1) wviolation of a
general regulation, or as an offense under the third clause of Article 134
- for camnitting a U.S. Code violation, with a one year maximum punishment.
The Court ruled that this was error because it enabled the cammander to
punish the identical offense more severely. Defense counsel should there-

71. United States v. Lindsay, 11 M.J. 550 (ACMR 198l).
72. 2 M.J. 583 (NOMR 1976).

73. United States v. Thurman, 7 M.J. 26 (OMA 1979); United States v.
Hoesing, 5 M.J. 355 (OMA 1978).

74. United States v. Courtney, 1 M.J. 438 ((MA 1976). To avoid the
problem discussed in Courtney, the Army and Air Force issued consistent
guidance, see United States v. Hoesing, supra note 73. See also United
States v. Thurman, supra note 73.

75. United States v. Thurman, supra note 73.
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fore ra%ge disparities such aé those which exist between Articles 92 and
134(3).

Defense counsel have been successful in attacking regulations which
infringe on their ability to prepare for courts-martial. In United States
v. Enloe,’? the Court reviewed an Air Force regulation which conditioned
the granting of permission for defense counsel to interview OSI agents
upon the presence of designated third parties at the interview. The Court
invalidated these rules, concluding that they amounted to unwarranted
restrictions on the defense counsel's right to meet the charges against
the accused and were inconsistent with the Code and the Manual.’8

Several cases address the servicemember's privacy rights and inter-
ests’9 and the degree to which they may be restricted. Generally, the
military may impose restrictions on these interests, provided the restric-
tions are justified by military need and are not arbitrary and caprici-
ous.80 Restrictions imposed in overseas cammands are more readily upheld,
and defense counsel will find it particularly difficult to show that the

76. Regulations which mandated the discharge of pregnant personnel were
also attacked on equal protection grounds. Current regulations address-
ing the severance of pregnant personnel do not provide for mandatory
discharges, and foster little litigation. See Beans, Sex Discrimination
In the Military, 67 Mil.L.Rev. 19, 33-36 (1975). ~

77. 15 UsSOMA 256, 35 OMR 228 (1965).

78. See also United States v. Aycock, 15 USCMA 158, 35 QMR 130 (1964).
This protection seems to extend to sentenced prisoners if undue punishment
is authorized by a regulation. See United States v. Robinson, 3 M.J. 65
(CMA 1977); United States v. Kato, 50 CMR 19 (NCOMR 1974).

79. Rights and interests may be difficult to distingquish. See United
States v. Wheeler, 12 USQMA 387, 30 MR 287 (1961) (Ferguson, J., dis—
senting).

80. See Alley, The Overseas Cammander's Power to Regulate the Private
Life, 37 Mil.L.Rev. 57 (1967); Murphy, The Soldier's Right to a Private
Life, 24 Mil.L.Rev. 97 (1964).
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subject requlation is not reasonably related to a military need in a
foreign situs.

One particular interest which has generated substantial litigation is
the soldier's desire to marry. 82 a study of case law pertaining to this
issue will clarify the appellate courts' view of such privacy restric-
tions. In United States v. Nation,B83 the accused had been convicted of
violating a general regulation pramilgated by the Commander, U.S. Naval
Forces, Phillipines, by marrying without the Coammander's written consent.
The regulation established a detailed plan for submitting appropriate
docurnents and information, and imposed a six-month waiting period between
the submission of the application and the earliest date of approval. The
Court of Military Appeals dbserved that a regulation which does not trans-
gress higher authority is lawful if it is "reasonably necessary to safe-
guard and protect the morale, discipline ard usefulness of the members of
a comand, " and is "directly connected with the maintenance of good order
in the services."8% The Court never determined whether the military may
restrict a servicemember's right to marry, since it concluded that the
requlation was "so broad and unreasonable that it cannot be used as a
basis for this prosecution."85 The Court focused on the six-month waiting
period, which it found to be an unreasonable and arbitrary, if paternalis-
tic, interference with the sailor's personal affairs which could not be
supported by the claim that the cammand's morale, discipline, and good
order depended upon control of overseas marriages.

8l. See Alley, supra mote 80, for an extensive review of the overseas
camander's prerogatives in such matters. See also Webster, The Citizen
Soldier In the Age of Aquarius: Does He Have a Private Life?, 27 JAG.

J. 1, 13-20 n.71 (1972).

82, See Murray, supra mote 80, at 107-108 for a brief history of the
military's efforts to restrict marriage. See also United States v.
Jordan, 30 CMR 424 (ABR 1960); Drobac, Requlation of Marriage Overseas,
15 JAG. J. 183 (1961).

83.° 9 USCMA 724, 26 CMR 504 (1958).

84. Id. at 506. The Court cited United States v. Martin, 1 USCMA 674,
5 OMR 102 (1952), and United States v. Milldebrandt, 8 USCMA 635, 25 OMR
139 (1958). For a discussion of United States v. Martin, see Webster,
supra note 81, at 13-15. -

85 L] E.
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In United States v. Jordan,806 the Army Board of Review discussed both
the Court of Military Appeals' and the Navy Board of Review's opinions in
Nation, distinguished them, and validated a similar regulation of the
U.S. Army, Carribbean. The Board concluded that the Army regulation did
not include the various offensive sections which concerned the Navy
Board and Judges Quinn and Ferguson, the Court of Military Appeals
majority, and opined that it should not lightly overrule the decisions
of field cammanders as to what was necessary for their cammands. It
stated that the regulation was reasonably necessary to achieve the goals
of morale, discipline, and good order cited in Nation, and was not issued
by "a desire to impose a sumptuary restriction, or by whim or personal
bias" and ocould mot be characterized as arbitrary, unreasonable, and
illegitimate.87

The Navy Board of Review next faced the marriage issue in United
States v. Levinsky,88 which also involved a regulation by the Commander,
U.S. Naval Force, Phillipines, promilgated a month after the Nation
decision was announced. This regulation either eliminated the offensive
passages or showed that they were imposed by Phillipine law,8% and the
Board proceeded to decide whether marriage was subject to military control
at all. The Board reviewed the problems arising from marriages in over-
seas camnands, especially those involving aliens (although the regulation
was not limited to marriages with aliens), and concluded that such regula-
tions were reasonably necessary for the protection of the morale, discip-
line and "usefulness" of the troops and were directly related to good
order. The Court of Military Appeals confronted this revised regulation

86. 30 (MR 424 (ABR 1960).

87. Id. at 429. Jordan was not granted review by the Court of Military
Appeals, and the lower court's distinction of Nation (six months waiting
period is impermissible but three months is permissible) was not subjected
to scrutiny. The Army Board of Review had earlier considered a marriage
regulation in United States v. Reese, 22 (MR 612 (ABR 1956). Although
extremely critical of its content, the court did not reach a determination
of its validity.

88. 30 OMR 641 (NBR 1960).

89. Cf. United States v. Upchurch, supra note 6; United States v.
Hogsett, supra note 9. See Holmes, supra note 2, at 9.
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in United States v. Wheeler,90 and also concluded that overseas marriages
are a legitimate matter for reasonable cammand contreol and, unless that
control becames unreasonable as 1n Nation, regulatory restictions are
lawful. Judge Ferguson vigorously dissented on the fundamental principle
that the services had no justification for interfering with a serviceman's
desire "to marry the woman of his choice.” These cases demonstrate the
extreame to which cammanders —— especially those located overseas — may
lawfully go to regulate even the most personal rights and interests. If
the regulation is reasonably necessary for the protection of legitimate
military interests and is not overly broad or arbitrary and capricious,
its lawfulness will be upheld.

Another issue which illustrates the distinctions between lawful and
unlawful requlations involves loans between servicemembers. In United
States v. Smith,?! the Gourt of Military BAppeals reversed a conviction
based on a regulation which prohibited all loans for profit or benefit
of any kind between servicemembers without the consent of the lender's
camander. The Court noted that this regulation was too restrictive and
unnecessarily broad. While the military has a legitimate interest in pro-
hibiting usurious9? lcans and loans between subordinates and superiors,
the all-encampassing prohibition under review surpassed any legitimate
military need.94 It is unnecessary to recite the lengthy list of regula-
tions which control private rights and interests; suffice it to note that
courts have upheld regulations which restrict freedam to travel, 9> freedam

90. 12 USCMA 387, 30 CMR 387 (1961); see also United States v. Smith, 12
USCMA 564, 31 (MR 150 (1961); United States v. Parker, 5 M.J. 922 (NOMR
1978).

91. 1 M.J. 156 (OMA 1975).

92. United States v. Giordano, 15 USCMA 163, 35 CMR 135 (1964); United
States v. Sims, 34 QMR 570 (ABR 1964).

93. See United States v. McClain, 10 M.J. 271 (QMA 1981).

94. See United States v. Hill, 5 QMR 665 (AFBR 1952) (requlation properly
prohibited hospital personnel fram borrowing money from patients). See
Alley, supra note 80, at 106-108 for a discussion of restrictions on loans
and other economic enterprises. See also United States v. Lehman, 5 M.J.
740 (AFOMR 1978) (regulation lawfully.prohibited importation of goods into
Korea for personal profit).

95. United States v. Porter, 11 USQMA 170, 28 CMR 394 (1960).
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of speech,% freedom of association,97 and even hair length®8 and the
right to wear a wig.99 The breadth of these previously upheld regulations
places a particularly heavy burden on counsel who attempt to show that
a regulation is unlawful.

Regulations are presumed to be lawfullO0 and the defense normally
bears the burden of going forward with the evidence to show unlawful-
ness.10l In some instances, however, the regulation may be so suspect
on its face as to negate the presumption. For example, although a regula-
tion prohibiting female servicemenbers and dependents from becoming preg-
nant while stationed at an overseas caommand could conceivably be justified
by the need to avoid overloading hospital facilities and to lessen the
burden of removing noncarbatants in the event of hostilities, the regula-
tion, on its face, is so restrictive of intimate personal rights that
presumably any judge would require proof of its necessity.l02 Since
such situations will be rare, the defense counsel should be 0%repared to
present evidence and arguments to overcame this presumptlon

96. United States v. Voorhees, 4 USCMA 509, 16 CMR 83 (1954), discussed
in Nevtze, Yardsticks of Expressions in the Military Envoirnment, 27 JAG.
J. 180, 194-19 (1973); Bishop, Justice Under Fire - A Study of Military
Law, 149-152 (1974). Freedom of expression is discussed in Frazee, Flag
Desecration, Symbolic Speech and the Military, 62 Mil.L.Rev. 165, 209-210
(1973), discussing United States v. Toamey, 39 MR 969 (AFBR 1968); and
Foreman, Religion, Conscience and Military Discipline, 52 Mil.L.Rev. 77
(1971).

97. United States v. Hoard, 12 M.J. 563 (CMA 1981).

98. United States v. Young, 1 M.J. 433 (OMA 1976). See also Kelly v.
Johnson, 425 U.S. 238 (1976).

99. United States v. Verdi, 5 M.J. 330 (A 1978).

100. Paragraph l17la, MCM, 1969. See United States v. Smith, 21 USCMA
231, 45 OMR 5 (1972).

101l. See Smith, supra note 100; Alley, supra mnote 80, at 89-9l1.

102. See Alley, supra note 80, for a discussion of those circumstances
which would lessen the defense's need to go forward with evidence.

103. The prosecution then must prove lawfulness beyond a reasonable
doubt. United States v. Tiggs, 40 CMR 352 (ABR 1968).
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Although the defense normally has the duty to attack the regulation,
the govermment mist introduce it since it is an element of the offense.
Normally this is done by judicial notice, but often trial counsel will
forget to ensure that the record reflects that the judge took notice of
the regulation. Previously, appellate courts ocould assume that in a
trial b{ 4?'udc_;e alone, the judge would have sub silentio taken judicial
notice.l04 However in United States v. Williams,195 which involved . a
prosecution under Article 92(1), the trial counsel neither introduced a
copy of the subject regulation nor requested the judge to take judicial
notice of it. Government appellate counsel argued that the appellate
court could presune that the military judge properly noticed the regula-
tion.

The Court rejected that argument, stating that the government cannot
establish its case through such presumptions, and that "[albsent clear
indication on the record that the trial judge properly judicially noticed"
the needed fact, "the judge did not have before him any evidence that what
the accused did was a crime."10® The oourt specifically relied on M.
Chief Justice Warren's opinion in Garner v. LouisianalO7 that:

To extend the doctrine of judicial notice to the
length pressed by the respondent would require us
to allow the prosecution to do through argument
to the Court what it is required by due process
to do at the trial amd would be "to turn the doc-
trine into a pretext for dispensing with a trial."

104. United States v. Levesque, 47 OMR 285 (AFOMR 1973).
105. 3 M.J. 155 (OvA 1977).
106. Id. at 157.

107. 368 U.S. 157 (1961).



(Citation omitted). Furthermore, unless an accused
is informed at the trial of the facts of which the
court is taking judicial notice, not only does he
not know upon what evidence he is being convicted,
but, in addition, he is deprived of any opportunity
to challenge the deduction drawn from such notice
or to dispute the notoriety or truth of the facts
allegedly relied upon. Moreover, there is no way
by which an appellate court may review the facts
and law of a case and intelligently decide whether
the findings of the lower court are supported

by the evidence where that evidence is unknown.
Such an assumption would be a denial of due pro—
cess (citation omitted).l08

This rule would obviously apply with even greater force in a trial
before members.

The rules of statutory oonstruction generally apply to regula-
tions.109 The regulation must be strictly construed, and any doubt
as to its applicability or punitive nature should be resolved in the
accused's favor.l10 This rule is based on the cbvious need to insure
that the accused has adequate notice of the prohibited conduct.lll 1n
interpreting particular regulatory provisions, every integral part of the
requlation must be considered in light of the regulation as a whole.l12

108. 1d. at 173. See also Mil.R.Evid.20l.

109. See Sutherland, Statutes and Statutory Construction (4th ed. 1972);
United States v. Voorhees, supra note 96.

110. United States v. Louder, supra note 9. But see United States v.
Cannon M.J. . (AMR 30 April 1982).

111. United States v. Mabazza, 3 M.J. 973 (AFOMR 1977), decision on

—————

further review, 5 M.J. 660 (AFOMR 1978). See motes 16-17, supra and
accompanying text.

112. United States v. Louder, supra note 9. The need for adequate notice
affects the punitive nature of a regulation amd whether it was properly
published.
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Invoking Regulations

There is considerably less case law addressing the defense counsel's
invocation of a requlation. If an order or regulation contradicts higher
authority, the lower order or regulation is unlawful, and the defense
counsel should invoke the superior regqulation. For example, in United
"States v. Cowan,ll3 the accused's conviction for violating an order was
overturned because the order contravened a post regulation. A similar
situation occurred in United States v. Forrest.ll In that case, the
accused had submitted an application for discharge as a conscientious
objector. The post commander erroneously rejected the application and
failed to forward it to the Department of the Army, as required by
regulation. The accused was then ordered to "board the vehicle" en
route to Vietnam. He disobeyed the order and was convicted of willful
disobedience. The court concluded that the erroneous processing of his
application rendered the order unlawful: violations of the procedures
established by a higher authority can therefore invalidate "follow-up"
orders.115

Defense counsel may also consider invoking a regulation where the
govermment issues regulations which, if followed, would arguably benefit
the accused. From 1954 to 1967, the Supreme Court decided several cases
clearly articulating the principle that once an agency establishes rules,
it must follow them.l1® Such situations arise even if the secretary
limits, by regulation, discretion granted to him by statutell? or if there
are other means by which the secretary could have accamplished the same
results.l18 These cases were apparently premised on the idea that the

113. United States v. Cowan, supra note 65.
114. 44 OMR 692 (AOMR 1971).

115. Once the defense produces a regulation which conflicts with the
order, the prosecution must prove the order's lawfulness beyond a reason—
able doubt. United States v. Whatley, supra note 65.

116. Yellin v. United States, 374 U.S. 109 (1963); Vitarelli v. Seaton,
359 U.S. 535 (1959); Service v. Dulles, 354 U.S. 363 (1957); Accardi
v. Shaughnessy, 347 U.S. 260 (1954).

117. Service v. Dulles, supra note 116; See Roberts v. Vance, 343 F.2d

236 (D.C. Cir. 1964) (court would not assume that secretary had, sub
silentio, authorized exception for himself).

118. Vitarelli v. Seaton, supra note 116.
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regulation's underlying purpose was to protect personal liberties and
interests.119 The major debate therefore centers on whether certain
requlations were promilgated for purely govermnmental purposes or to
protect personal liberties and interests.

Requlations governing pretrial confinement are normally promlgated
to protect personal liberties, and a failure to car%)l with these regu—
lations will consequently render confinement illegal 20 ynless the viola-
tions only amount to procedural irregularities. 1 Similarly, a failure
to follow the regulations governing the extension of a soldier's term of
service will deprive the government of court-martial Jjurisdiction over
him. 122 oounsel should therefore determine whether preliminary rules of
this type are conditions precedent to trial or are essentially hortative
paragraphs suggesting optimal behavioral guidelines.123

In 1979, the Supreme Court decided United States v. Caceres,124 which
involved an Internal Revenue Service regulation requiring prior Justice
Department approval of electronic monitoring of nontelephonic conversa-
tions. The IRS agents had not received the necessary approval, ard the
accused moved for exclusion of the conversation. The Court noted that
the regulation was not mandated by the Constitution or federal 1law.

119. American Farm Lines v. Black Ball Freight Service, 397 U.S. 532
(1970); United States v. Russo, 1 M.J. 135 (CMA 1975).

120. United States v. Malia, 2 M.J. 963 (ACMR 1976).

121. United States v. Grubbs, 37 MR 527 (ACMR 1966). The holding in
Grubbs is highly questionable since the regulation itself mandated that
violation of its terms required release of the prisoners. The court
therefore viewed as merely procedural something which the pramilgator
obviously regarded as sufficiently substantive to require release.

122. United States v. Simpson, 1 M.J. 608 (ACMR 1975). On the related
issue of activation from the National Guard and Reserve, see Twiss, An
Attack on Court-Martial Jurisdiction: Activation from the Army National

Guard and Army Reserve, 12 The Advocate 2 (1980).

123. See, e.g., United States v. Bell, 46 CMR 726 (AFOMR 1972) (regulation
required examination of accused and medical recommendation in crimes
involving drug use).

124. 440 U.S. 741 (1979).
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Consequently, the exclusionary rule, the judicially adopted method of
deterring constitutional violations, need not apply. In addition, the
privacy interests established by the regulation were not so important as
to warrant adoption of the exclusionary rule. The Court therefore render-
ed the "remedy" question unclear.

The Court of Military Appeals addressed Caceres in United States v.
Hood,125 a case in which it invalidated a search based on an affidavit
presented to a military judge. Contrary to a regulation, the judge
questioned the CID agent without putting him under ocath or reducing his
answers to writing. The Court disposed of Caceres in a lengthy footnote.
It pointed out that, without the unsworn information, probable cause was
absent. The remedy of exclusion was therefore mandated by paragraph 152
of the Manual, and the problem faced in Caceres — the absence of any
constitutional violation upon which to base the exclusionary rule —
was not present. Judge Cook concurred in the result for other reasons
and stated that he need mot address the issue in Caceres. Judge Cook
did address that question less than a month later, in United States v.
Holsworth, 12 a case involving a gate search conducted ten minutes before
the time prescribed in local directives. The Court acknowledged that a
regulation had been violated but, relying on Caceres, ruled that the
"good faith" mistake by the police did not invade any greater expectation
of privacy created by the regulation, and the exclusion remedy was not
invcked. The case 1is clearly distinguishable from Hood since a search
lacking probable cause was not in issue; the case involved a mistaken,
but good-faith extension of an administrative inspection, and paragraph
152 of the Manual was therefore inapplicable.127

In United States v. Dillard,128 the Court returned to the Caceres
issue. In that case, a search authorization was not written as required
by a Buropean cammand regulation. The Court noted that the government
must abide by its own regulations where "the underlying purpose" is the
protection of personal liberties or interests, and then significantly
broadened that rule by saying that, whatever administrative benefit

125. 7 M.J. 128 (OMA 1979).
126. 7 M.J. 184 (MA 1979).

127. Judge Cook relied on United States v. Samora, 6 M.J. 360 (CMA 1979),
which involved a requlation which .did not affect a privacy right.

128. 8 M.J. 213 (CMA 1980).
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accrues to the government from the regulations, they also benefit the
servicemember in Europe. Consequently, the sole purpose of the regulation
need not be to protect personal liberties as long as this is one of the
benefits. The Court then reversed, relying on United States v. Hood;
Judge Cook dissented based on United States v. Holsworth. While military
appellate courts have not returned to this issue since Dillard, it remains
an important tool for defense counsel.129 Ppost and command regulations
often establish numerous procedures with which officials must comply be-
fore conducting searches or line-ups or effecting pretrial confinement,
and counsel should thoroughly examine these regulations.130

The third area in which compliance with regulations is important
is the presentation of sentencing evidence from the accused's personnel
files. Courts have ruled that records of nonjudicial punishment, 13l
letters of reprimand,132 civilian convictions,133 and bars to reenlist-
ment134 are inadmissible if they are not kept in accordance with regula-
tions. Compliance with government regulations is also important with
regard to the admissibility of government documents as official records
on the merits. This situation normally arises in AWOL cases when either
morning reports or SIDPERS forms are used to prove the inception and

129, See United States v. Anderson, 12 M.J. 539 (AFOMR 1981) (Article 15
imposed in violation of Air Force regulation is invalid).

130. A violation of enlistment regulations, however, would not normally
deprive a court-martial of jurisdiction. United States v. Buckingham,
11 M.J. 184 (QMA 198l1); United States v. Lightfoot, 4 M.J. 262 (MA
1978). See Article 2, UMJ, Act of Nov. 9, 1979, Pub.L.No. 96-107,
Title VIII, §801(a), 93 Stat. 810 (amending 10 U.S.C. §802 (1976)).

131. United States v. Brown, 11 M.J. 263 (OMA 1981); United States v.
Molina, 47 CMR 753 (ACMR 1973).

132. United States v. Boles, 11 M.J. 195 ((MA 1981).
133. United States v. Cook, 10 M.J. 138 (CMA 198l1).

134. United States v. Brown, supra note 131.

92


http:Pub.L.No

termination dates of an mauthorized absence. In order to be admissible as
official or public records, such documents must be prepared in accordance
with the applicable regulation.135

Conclusion

A thorough knowledge of the law dealing with regulations is indis-
pensible to the defense caunsel. All aspects of the regulation -- its
pramulgation, publication, purpose, and relationship to other regulations
and laws —- should be carefully reviewed since, in its haste to regulate,
the government may hoist itself on its own petard.

135. Even if the doament fails as an official record, it still may
qualify as a business entry under Mil.R.Evid. 803(6). The rules regqrding
public records are adegquately set forth in Rule 803(8) and its comrentary.
See Saltzburg, Schinasi and Schlueter, Military Rules of Evidence Manual
352-370 (1981); for earlier cases, see Muenster and Larken, Military
Evidence, 216-223 (2d ed. 1978); Selby, Official Records and Business
Entries: Their Use As Evidence in Courts-Martial and the Limitations
Therean, 11 Mil.L.Rev. 41 (19%1l). Articles dealing with AWOL include
Gallant, SIDPERS: The Army's New Personnel Accounting System and Its
Effect Upon Military Justice, The Armmy Lawyer, February 1975, at 5;
O'Meara, Official Records of AWOL Cases: Does the Exception Destroy the
Rule?, The Army Lawyer, November 1976, at 1.
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NOW YOU SEE IT; NOW YOU DON'T - IMPLICIT REPEAL OF THE JENCKS ACT*

By Fredric I. Lederer**

Since its enactment in 1957,1 the Jencks Act? has been a valuable
discovery device for the defense. In relevant part, the Act declares:

After a witness called by the United States has
testified on direct examination, the court shall,
on motion of the defendant, order the United
States to produce any statement . . . of the
witness in passession of the United States which
relates to the subject matter as to which the
witness has testified . . . .3

Although amended in 1970,4 the basic thrust of the Act has remained fixed:
it provides the defense with the right to obtain statements made previously
by government witnesses for defense use in cross—examination and protects

*©1982 by Fredric I. Lederer; all rights reserved.

*tMajor, JAGC (USAR); Associate Professor of Law, College of William and
Mary. J.D., 1971, C’oZumbza University School of Law; LL.M., 1976, University
of Virginia SchooZ of Law. Major Lederer's last active duty assignment

was as the Army member of the Joint Services Committee on Military Justice.
Major Lederer is a co-author of the Analysis to the Military Rules of
Evidence.

The author wishes to thank Warren Meyers and Roberta Colton for
their assistance in the preparation of this article.

2. 18 U.S.C. § 3500 (1976).
3. 18 U.S.C. § 3500(b) (1976).

4. Act of October 15, 1970, Pub. L. No. 91-452, § 102, 84 Stat. 926.
The 1970 amendments to the Act expanded its scope by deleting the prior
requirement that to be disclosable the statements in goverrment possession
had to have been "made . . . to an agent of the government" and by
including statements made before a gramd jury within the ambit of the
Act.
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the government from what it would view as premature and unduly expansive
disclosure of government information.® The substantial quantum of liti-
gation which has surrounded the Act has concerned the manner of its
application® with no changes in its overall direction until the decision
of the United States Supreme Court in United States v. Nobles.’ 'In
Nobles, the Court held that the federal district courts had inherent
authority to require the defense to produce prior statements of its
witnesses for use in cross—examimation by the prosecution.8 As a result
of the Court's decision in Nobles, the Advisory Committee on Criminal
Rules of the Judicial Conference of the United States drafted amendments
to the Federal Rules of Criminal Procedure with the intent of incor-
porating Nobles into the Federal Rules.? These amendments were ultimately
effective on 1 December 1980.10 Although highly controversial within the

5. The Jencks Act was enacted in response to the decision of the United
States Supreme Court in Jencks v. United States, 353 U.S. 657 (1957).
Prosecutors were particularly concerned that the Court's decision per-
mitting trial Jjudges to order disclosure of prior statements made by
testifying government witnesses would campramise government files, permit
harassment of government witnesses and aid in the fabrimtion of testi-
mony. The Act attempted to strike a campramise between the defense ard
prosecution positions by limiting disclosure to defined "statements" after
the campletion of the direct testimony of the witness. See generally
[1957] U.S. Code Cong. & Ad. News 1861.

6. See generally, Kesler, The Jencks Act: An Introductory Analysis, 13
The Advocate 391 (1981).

7. 422 U.S. 225 (1975) [hereinafter cited as Nobles].
8. Id. at 24l.

9. See e.g., Hearings on H.R. 7473 and H.R. 7817 Before the Subcamn. on
Criminal Justice of the House Camm. on the Judiciary, 96th Cong., 24
Sess., at 79-80 (1980) (Statement of Judge Walter E. Hoffman, Chairman,
Advisory Committee on Criminal Rules). ‘

10. Because of the controversial nature of the amerdments, their effective
date was delayed until 1 Decenber 1980 in order for Congress to consider
modifying them. Act of July 31, 1979, Pub. L. No. 96-42, 93 Stat. 326.
ongress failed to take action, however, and the amendments automatically
became effective on Decenber 1, 1980.
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civilian legal cammunity,ll the amendments went virtually unnoticed in
the armed forces, no doubt because of the inapplicability of the Federal
Rules of Criminal Procedure to courts-martial.l? This is unfortunate
because it is the thesis of this article that the pramilgation of the
amendments resulted in the repeal of the Jencks Act by operation of law.

Amendments to the Federal Rules of Evidence and the Federal Rules of
Criminal Procedure are pramulgated by the Supreme Court via exgress
(ongressional authority known generally as the Rules Enabling Acts.!3 1In
relevant part, 18 U.S.C. § 3771 provides that when amendments to the
Federal Rules of Criminal Procedure are made, "all laws in conflict with
such rules shall be of no further force or effect after such rules have
taken effect." Thus, 18 U.S.C. § 3771 canstitutes an express repealer of
any statute in conflict with the Federal Rules of Criminal Procedure the
efficacy of which has been recognized by the Supreme Court.l4 The
threshold question then is whether the amendments to the Federal Rules of
Criminal Procedure are "in conflict with" the Jencks Act. Resolution of
this issue requires closer examination of the amendments and the Jencks
Act.

Insofar as relevant to this topic, the critical amendment to the
Federal Rules of Criminal Procedure was the recent pramilgation of
Rule 26.2, Production of Statements of Witnesses.l® The key provision of
the Rule is paragraph (a), which provides that:

11. See, e.g., Hearings on H.R. 7473 and 7817, supra n.9; H.R. Rep. 96—
1302, 9%th Cong. 2d Sess. (1980).

12. Article 36(a), Uniform Code of Military Justice, 10 U.S.C. § 836(a)
(1976). See n.29 infra.

13. 18 U.s.C. §§ 3771, 3772 (1976).

14. Davis v. United States, 411 U.S. 233, 241 (1973).

15. A new rule, Rule 17(h), was also created providing that statements
of potential witnesses may not be subpoenaed fram the parties except as

permitted by Rule 26.2. Inasmuch as Rule 17(h) is dependent on Rule
26.2, primary attention must be focused on Rule 26.2.
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After a witness other than the deferdant has
testified on direct examination, the court, on
motion of a party who did not call the witness,
shall order the attorney for the government or
the deferdant and his attornmey, as the case may
be, to produce, for the examination and use of
the moving party any statement of the witness
that is in their possession and that relates

to the subject matter concerning which the
witness has testified.l®

16. The remainder of Rule 26.2 is:

(b) PRODUCTION OF ENTIRE STATEMENT. If the
entire contents of the statement relate to the
subject matter concerning which the witness has
testified, the court shall order that the state-
ment be delivered to the moving party.

(c) PRODUCTION OF EXCISED STATEMENT. If the
cther party claims that the statement contains
matter that does not relate to the subject matter
concerning which the witness has testified, the
court shall order that it be delivered to the
court in camera. Upon inspection, the court
shall excise the portions of the statement that
do not relate to the subject matter concerning
which the witness has testified, and shall order
that the statement, with such material excised,
be delivered to the moving party. Any portion
of the statement that is withheld fram the defen-
dant over his objection shall be preserved by the
attorney for the government, and, in the event of
a conviction and an appeal by the deferdant, shall
be made available to the appellate court for the
purpose of determining the correctness of the
decision to excise the portion of the statement.

(d) RECESS FOR EXAMINATION OF STATEMENT. Upon
delivery of the statement to the moving party the
court, upon application of that party may recess
proceedings in the trial for the examination of
such statement and for preparation for its use
in the trial.
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The most distinctive feature of Rule 26.2(a) is its expansion of the
disclosure requirement of the Jenck's Act. Unlike the Jenck's Act which
requires the prosecution to disclose to defense counsel statements relat-
ing to the subject matter of the testimony of a government witness, Rale
26.2(a) requires mandatory disclosure by both government and defense
counsel of "any statement of the witness that is in their possession and
that relates to the subject matter concerning which the witness has
testified," even when the witness has been called sua sponte by the court.
By expanding the disclosure requirement to defense counsel the rule
arguably codifies Nobles into civilian criminal procedure, 17 and signi-
ficantly alters the scope of the Jenck's Act. In addition, Rule
26.2(a) raises a most interesting question of timing. The Jencks Act
was enacted soon after the Supreme Court's decision in Jencks v. United
Statesl8 as a result of tremendous prosecution concern about the Court's

l6. on't

(e) SANCTION FOR FAILURE TO PRODUCE STATEMENT.
If the other party elects not to camply with an
order to deliver a statement to the moving party,
the court shall order that the testimony of the
witness be stricken fram the record and that the
trial proceed, or, if it is the attornmey for the
governmment who elects not to camply, shall declare
a mistrial if reguired by the interest of justice. .
(f) DEFINITION. As used in this rule, a "state-

ment" of a witness means:

(1) a written statement made by the witness that
is signed or otherwise adopted or approved by him;

(2) a substantially verbatim recital of an oral
statement made by the witness that is recorded con-
temporaneocusly with the making of the oral statement
and that is contained in a stenographic, mechanical,
electrical, or other recording or a transcription
thereof; or

(3) a statement, however, taken or recorded, or
a transcription thereof, made by the witness to a
grand jury.

17. Critics maintain that Rule 26.2 goes far beyond what was necessary
to codify the court's position in Nobles. See, e.g. note 39 infra.

18. 353 U.S. 657 (1957) [hereinafter cited as Jencks].
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holding that the defense had the right to examine prior statements of
government witnesses in order to effectively cross-examine them. Although
the nucleus of Jencks was retained in the subsquuerrt statute, the prosecu-
tion was protected by 18 U.S.C. § 3500(a),1® which, as subsequently
amended, now states that:

In any criminal prosecution brought by the
United States, no statement or report in the
possession of the United Sates which was made
by a Government witness or prospective Govern-
ment witness (other than the defendant) shall
be the subject of subpoena, discovery, or in-
spection until said witness has testified on
direct examination in the trial of the case.?l

19. Corgress determined that legislation was necessary to "clarify"
Jencks in order to avoid general disclosure of government files and
premature disclosure of material otherwise subject to disclosure. See
e.g., [1957] U.S. Code Cong. & Ad. News 1864-68.

20. See n.4, supra.

21. The remainder of the Jencks Act, 18 U.S.C. § 3500, declares:

(b) After a witness called by the United
States has testified on direct examination,
the court shall, on motion of the defendant,
order the United States to produce any state-
ment (as hereinafter defined) of the witness
in the possession of the United States which
relates to the subject matter as to which
the witness has testified. If the entire
contents of any such statement relate to the
subject matter of the testimony of the wit-
ness, the court shall order it to be delivered
directly to the defendant for his examination
and use.

(c) If the United States claims that any
statement ordered to be produced under this
section contains matter which does not relate
to the subject matter of the testimony of the
witness, the court shall order the United
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This prcohibition is not duplicated in Rule 26.2.

Rather, the Rule simply

declares that after a witness testifies, "the court, on motion of a

party who did not call the witness, shall order the attorney .

21.

Con't

States to deliver such statement for the inspec-
tion of the court in camera. Upon such delivery
the court shall excise the portions of such state-
ment which do not relate to the subject matter of
the testimony of the witness. With such material
excised, the court shall then direct delivery of
such statement to the deferdant for his use. If,
pursuant to such procedure, any portion of such
statement is withheld fram the deferdant and the
defendant objects to such withholding, and the
trial is continued to an adjudication of the guilt
of the defendant, the entire text of such statement
shall be preserved by the United States and, in
the event the defendant appeals, shall be made
available to the appellate court for the purpose
of determining the correctness of the ruling of the
trial judge. Whenever any statement is delivered
to a defendant pursuant to this section, the court
in its discretion, upon application of said defen-
dant, may recess prooeedings in the trial for such
time as it may determine to be reasonably required
for examination of such statement by said defendant
and his preparation for its use in the trial.

(d) If the United States elects not to camply
with an order of the court under subsection (b) or
(c) hereof to deliver to the defendant any such
statement, or such portion thereof as the court
may direct, the court shall strike from the record
the testimony of the witness, and the trial shall
proceed unless the court in its discretion shall
determine that the interests of justice require
that a mistrial be declared.
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produce . . . any statement of the witness . . . ."22 New Rule 17(h)
declares that:

Statements made by witnesses or prospective
witnesses may not be subpoenaed fraom the govern—
ment or the defendant under this rule, but shall
be subject to production only in accordance with
the provisions of Rule 26.2.

Thus the Rule contains a mandatory disclosure provision of an ambiguous
nature. It clearly mandates disclosure after direct examination, but
does not necessarily prchibit earlier disclosure by court order.23
Notwithstanding numerous declarations by its authors and critics to the
effect that the Rule would simply incorporate the Jencks Act into the

21. Con't

(e) The term “"statement", as used in subsections
(b), (c), ard (d) of this section in relation to
any witness called by the United States, means -

(1) a written statement made by said witness and
signed or otherwise adopted or approved by him;

(2) a stenographic, mechanical, electrical, or
other recording, or a transcription thereof, which
is a substantially verbatim recital of an oral
statement made by said witness ard recorded can-
temporaneously with making of such oral statement;
or

(3) a statement, however taken or recorded, or a
transcription thereof, if any, made by said witness
to a grand jury.

22. Fed. R. Crim. P. 26.2(a).

23. Fed. R. Crim. P. 17(h) only prchibits the use of subpoenas rather
than generally prchibiting early disclosure. Indeed it contemplates
"praduction" of statements under Rule 26.2. Interestingly, 18 U.S.C. §
3500(a) (1976) prchibits early "“subpoena, discovery, or inspection" of
statements, while Rule 17(h) only prcohibits use of subpoenas.
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Federal Rules of Criminal Procedure, albeit with the Nobles expansion,24
because the substance of the Act was better dealt with in the Rules, the
cmission of the Act's express prchibition on earlier release appears to
permit that release.25 One federal district court has in fact found that
Rule 26.2(a) permits the court to order disclosure of statements before

24. Hearings on H.R. 7473 and H.R. 7817, supra n.9 at 87, 151; 217-19
H.R. Rep. 96-1303, 9%th Cong., 2d Sess. 8 (1980). Note especially that
Professor LaFave, Reporter of the Criminal Rules Camnittee, stated in a
January 6, 1978, menmorandum to that cammittee that:

I have not made any change regarding the time
when the motion may be made. I would note,
however, that the cammittee has discussed on
prior occasions the desirability of moving the
time forward to the outset of trial, which as
I understand it, is often what actually occurs
in practice.

Hearings on H.R. 7473 and H.R. 7817, supra n.9 at 215. See also H.R.
Rep. 96-1303, 96th Gong., 24 Sess. 14 (1980).

25. Federal district court judges have ordered earlier release notwith-
standing the Act. See e.g. Ogden v. United States, 303 F.2d 724 (9th
Cir. 1962); United States v. Algie, 503 F. Supp. 783 (E.D. Ky. 1980),
rev'd, 667 F.2d 569 (6th Cir. 1982); United States v. Narciso, 446 F.
Supp. 252 (E.D. Mich. 1976); United States v. Fine, 413 F. Supp. 740
(W.D. Wisc. 1976); United States v. Garrison, 348 F. Supp. 1112 (E.D.
la. 1972); United States v. Cobb, 271 F. Supp. 159 (S.D.N.Y. 1967). Cf.
United States v. Holman, 490 F. Supp. 755 (E.D. Pa. 1980); United States
v. Goldverg, 336 F. Supp. 1 (E.D. Pa. 1971). They would thus prefer
that the Act's limitation on early disclosure be modified. The general
weight of appellate authority, however, supports the proposition that 18
U.S.C. § 3500(a) does not permit earlier disclosure. See e.g. United
States v. Algie, 667 F.2d 569 (6th Cir. 1982) arnd cases cited therein.
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campletion of direct examination.26 If the Rule is so construed, that
aspect of it alone may be sufficient to make the Rule "in conflict with"
the Jencks Act. In suwmary, it appears clear that taken as a whole Rule
26.2 is "in conflict with" the Jencks Act. This conclusion is buttressed
by a memorandum authored by Professor Wayne LaFave, Reporter to the.
Criminal Rules Committee, in which he indicated that what are now Rules
17(h) and 26.2 were intended as amendments to then pending Congressional
legislation which was to expressly repeal the Jencks Act.2

Once Federal Rule of Criminal Procedure 26.2 is found to be in con-
flict with the Jencks Act, that statute is repealed by operation of
law.28 1In civilian life, that result is of little consequence because
of the applicability of the Federal Rules of Criminal Procedure to
civilian federal cases. The result in the armed forces is, of course,
far different because Federal Rules of Criminal Procedure are not appli-

26. United States v. Algie, 503 F. Supp. 783, 799-810 (E.D. Ky. 1980),
rev'd on other grounds, 667 F.2d 569 (6th Cir. 1982). In Algie, the
trial court held that the Federal Rules of Evidence pemmitted earlier
disclosure than permitted in 18 U.S.C. § 3500(a) (1976) and then, subse-
quent to the effective date of Rule 26.2 and the issuance of the opinion,
included an "Addendun" stating that Rule 26.2(a) supported the court's
result as Rale 26.2 had amerded or repealed the Jencks Act. 503 F.
Supp. at 796 ’

27. Hearings on H.R. 7473 and H.R. 7817, supra n.9, at 215.

28. See 18 U.S.C. § 3771 (1976); See also note 26 supra.
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cable to courts-martial?? and certainly the statute, which was enacted
without specific concern for the military, can hardly be retained in the
armed forces solely because of the inapplicability of its successor to
courts-martial.

29. Uniform Code of Military Justice, Article 36(a), 10 U.S.C. § 836(a)
(1976) reads:

Pretrial, trial amd post-~trial procedures
including modes of proof . . . may be pre-
scribed by the President by regulations

which shall so far as he considers practicable,
apply principles of law and the rules of evi-
dence generally recognized in the trial of
criminal cases in the United States district
courts, but which may not be contrary to or
inconsistent with this chapter.

Althoucgh the President has prescribed that amendments to the Federal
Rules of Evidence are to became automatically applicable to courts-martial
in the absence of action to the contrary by the President, Mil. R. Evid.
1102, the Federal Rules of Criminal Procedure are applicable to courts-
martial only to the degree that the President so directs under Article
36. They are not self-executing. Similar result, however, could be
reached by judicial incorporation of Rule 26.2. Thus, the Court of
Military Appeals in United States v. Weaver, 1 M.J. 111, 117 (QvA 1975),
applying then proposed Fed. R. Evid. 609(b) directly to courts-martial,
stated that:

"As repeatedly held by this court, federal
practice applies to courts-martial if not
incampatible with military law or with
the special requirements of the military
establishment."

(citing United States v. Nivens, 45 QR 194 (QA 1972); United States v.
Knudson, 16 CMR 161 (CMA 1954); United States v. Fisher, 15 CMR 152 (QMA
1954)). To the degree that the court's language suggests automatic
incorporation of the Federal Rules of Criminal Procedure absent express
military justification to the cantrary, it seems overbroad. The statement
has its origins in United States v. Fisher, 15 MR 152 (CMA 1954), in
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Given both that the Jencks Act has been repealed, and that Rule 26.2
is not per se spplicable to courts-martial, the substantial body of case
law interpreting the Jencks Act is now technically obsolete and the Act
is no longer binding on courts-martial. Thus the immediate question must
be as to the effect of the repeal. With the repeal of the Act, it seems
reasonable to conclude that the Supreme Court's original decision in
Jencks30 is now applicable to courts-martial.3l Although Jencks tech-

29. on't

which the court followed the federal waiver rule applicable when defense
counsel failed to raise a confession issue at trial. None of the judges,
two of whan cancurred in the result only, ever suggested that the federal
rule was considered binding as a matter of law. Although the court
spoke in Nivens, 45 QMR at 197, and Knudson, 16 OMR at 164-65, as if the
Fisher decision were being used as a holding, the result in both cases
would have been reached simply by using federal practice as persuasive
precedent. Even Weaver itself can be viewed as an exercise of the court's
usual power based upon federal precedent. In short, notwithstanding
the court's language, there appears to be no reason to believe that the
court has declared that the Federal Rules of Criminal Procedure will
autamatically apply to courts-martial. The opinions do make it clear
that the ocourt could, in normal circumstances, incorporate civilian
federal law into military practice as, indeed, it often has. Given the
nature of mllltary law, see note 38 1nfra, the degree of opposition to
Rule 26.2 in the civilian legal cammmnity, and the significant legal
questlons rule raises in both the civilian and military context, however,
it is questionable whether the court should moorporate Rule 26.2. See
notes 41-43 infra and accampanying text. -

30. 353 U.S. 67 (1957).

31. Although Congress limited the scope of the Jencks decision in the
Jencks Act, 18 U.S.C. § 3500 (1976), it did not disturb the basic holding
of the case - that the defense receive the prior statements of govermment
witnesses for use in defense cross-examination. Consequently, it cannot
be said that Congress rejected the Court's decision in Jencks; rather, it
clarified its reach. See e.qg., [1957] U.S. Code Cong. & Ad. News 1862.
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nically dealt with the power of a federal district court,32 the Court
of Military Appeals applied Jencks to courts-martial in 1958 in United
States v. Heinel33 indicating its acceptance of the Court's holding.
Inasmuch as Jencks itself was a potentially wide-ranging decision,
perh s far more advantageous to the defense than either the statute ar
rule, 34 the real question must be how the Court of Military Appeals will
interpret and apply Jencks. The court has indicated that it will normally
follow federal practice in such a case unless it is "incampatible with
military law or with the special requirements of the military establish-

32. The narrow holding of Jencks was that when the defense demanded
specific docunents for use in impeachment, the defense did not need to
make an initial evidentiary showing that the documents were in fact
inconsistent with the testimony of the witnesses, 353 U.S. at 666-67; and
that the documents had to be given directly to the defense rather than
initially submitting them to the trial judge for an initial judicial
determination of relevancy and materially, 353 U.S. at 668-69. The
latter portion of the holding was modified by 18 U.S.C. § 3500(b) (1976).
The Court in Jencks never used Constitutional authority, and the case
has generally been viewed as an exercise of the Supreme Court's supervi-
sory authority over the civilian Federal Courts; see e.g. United States
v. Augenblick, 393 U.S. 348, 356 (1969); Y. Kamisar, W. LaFave, J. Israel,
Modern Criminal Procedure 1235 n.j (4th Ed. 1974). Nevertheless, the
Court's opinion has strong due process and confrontational overtones,
and the Semate Comnittee on the Judiciary when reporting the Jencks Act
seems to have viewed the nucleus of Jencks as being based upon due process.
[1957] U.S. Code Cong. & Ad. News 1962.

33. 26 AR 39, 49 (QA 1958).

34. The very reason for the Jencks Act itself was to protect the govern—
ment against Jjudicial "misunderstandings" of the Court's decision in
Jencks. According to the legislative history of the Act, there were
enough such holdings to severely threaten the integrity of government
files. See generally [1957] U.S. Code Cong. & Ad. News 1861-70. Given
these opinions, it may well be that Jjudicial application of Jencks,
unrestrained by the Jencks Act or Rule 26.2, might well be invaluable to
the defense in any specific case. Given the scope of the broad discovery
that is cammonplace in the armed forces, it is doubtful that application
of Jencks proper would create systemic effects.
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ment."3% Because the Court is not bound by Rule 26.2 or any applicable
Jencks Act precedents, and roam exists for alteration in the present
civilian rule when applied to courts-martial. To determine the effects
of the Jencks Act repeal, therefore, the court must first construe the
Rule and then determine whether it should be adopted in whole or in part
in view of the unique nature of the military criminal legal system. The
need for speedy trials should weigh heavily in any such decisions

At the very least, military judges should have the power to require
government disclosure by the government of witness statements prior to the
actual testimony of the witness, a conclusion supported not only by the
text of the Rule but more importantly by the fact that the authors of
Military Rule of Evidence 61236 deliberately omitted the Jencks Act
limitation found the in Federal Rule of Evidence 61237 because that
limitation "would have shielded material fram disclosure to the defense
« « « [and] [sluch shielding was consider to be inappropriate in
view of the general military practice and policy which utilizes and

35. See e.g., United States v. Weaver, 1 M.J. 111, 117 (OMA 1975). See
generally n.29 supra. .

36. Writing Used to Refresh Memory.

37. Rule 612 permits an adverse party to inspect a writing used by a
witness to refresh memory while testifying. Mil. R. Evid. 612(2) permits
disclosure of a writing used to refresh memory "before testifying, if the
military judge determines it is necessary in the interests of justice."
This clearly involves statements subject to the Jencks Act, and the
Federal Rule conditions the application of Fed. R. Evid. 612 upon can-
pliance with 18 U.S.C. § 3500 (1976).
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encourages broad discovery on behalf of the defense."38 The defense
may also argue that although Rule 26.2 and Jencks Act precedents may be
persuasive, in view of military discovery policy they no longer represent
a limit on defense discovery but rather a minimum requirement. Interview
notes, for example, which would not qualify for disclosure under either
the Act or the Rule, may now be disclosable to the defense. The repeal
of the Jencks Act should not be regarded as an unmixed defense blessing,
however. Although Rule 26.2 per se is inapplicable to courts-martial,
the Supreme Court recognized in Nobles the power of a federal district
court to order disclosure to the goverment of statements by defense
witnesses. While Nobles is arguably a&pplicable to courts-martial in
any event even if the substance of Rule 26.2 is not adopted, it should
particularly apply when Jencks is invoked -on behalf of the defense.
Thus, added impetus may have been given to prosecution discovery of
defense evidence by the repeal of the Jencks Act. In so suggesting,
however, it is inportant to recognize that Nobles has been interpreted by
many camnentators to be a very_ limited decision, and Rule 26.2 should
not be cansidered its analogue.39 Furthermore, defense disclosure under
Rule 26.2 could delay trials, and raises troubling legal questions under
both civilian and military law.

The sub silentio repeal of the Jencks Act can be expected to be
the subject of a significant amount of litigation. Though unavoidable
in one sense,40 perhaps the most effective solution is the immediate
amendment of the Manual for Courts-Martial. The solution, however, may

38. Analysis of the 1980 Amerdments to the Mamial for Courts-Martial,
MM, 1969 (Rev. ed) Al18-93.

39. See e.g., Pulaski, Federal Rule 26.2 and the New Mutuality of
Discovery: Constitutional Objections and Tactical Suggestions, 17 Crim.
L. Bull. 285, 288-95 (198l) [hereinafter cited as Pulaski].

40. The Military Rules of Evidence were effective on 1 September 1980,
and Congress was expected to modify then proposed Fed. R. Crim. P. 26.2.
Consequently, the Military Rules of Evidence, Change 3 to the Manual for
Courts-Martial, would have been too early to encampass aspects of Rule
26,2, Further, the Jencks Act, although evidentiary in scope, is a
discovery matter which would customarily be considered during revision of
the discovery portions of the Manual.
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not be the simple adoption of Rule 26.2. Although space does not permit
an extended discussion of the potential problems with Rule 26.2, the Rule
engendered incredible opposition and came close to Congressional rejec—
tion.4l 1Indeed, Judge Hoffman, Chairman of the Criminal Rules Advisory
Camiitted, stated that in his opinion if the Cammittee had been aware of
the degree of opposition, the Rule would never have been prarulgated.4
Numerous constitutional objections have been raised to the Rule's require-
ment for defense disclosure including, among others, self-incrimination,
confrantation, ca-ngulsoxy process, due process, and effectiveness of
counsel concerns.43 Within the military context, same of these concerns,
particularly those dealing with effectiveness of counsel, may be par-
ticularly campelling, and aspects of Rule 26.2 may thus be "impracticable"
within the meaning of Article 36 of the Code.44

The demise of the Jencks Act can hardly be expected to make substan-—~
tial changes in military legal practice. It does, however, open same
avenues of interest for both defense and trial counsel, as well as the
military judge,4® while at the same time illustrating the need for
cantinuous monitoring of changes in civilian criminal law.

41. See generally Hearings on H.R. 7473 and H.R. 7817, supra n.9; H.R.
Rep. No. 96-1302, supra n.9; Pulaski, supra n.39. Both the American Bar
Association and the Federal Public and Camwmunity Defenders opposed Rule
26.2.

42, Hearings on H.R. 7473 and H.R. 7817, supra n.9 at 100.

43. See n.4l supra.

44. See n.29 supra.

45. With the demise of the Jencks Act, the trial Jjudiciary may now
anticipate "Jencks Act" demands and may require disclosure in advance of
the direct testimony thus eliminating the time consuming recesses usually

required for counsel to read the material supplied and determine how best
to use it.
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SEARCH AND SEIZURE: A PRIMER

Part Nine: "Open Fields" and Bona Fide Emergency

Two of the "few specially established and well-delineated exceptions”
to the rule that searches conducted without a search warrant are per se
unreasonable under the Fourth Amendmentl involve "open fields" and bona
fide emergencies. They shall be considered seriatim.

"Open Fields": The Rule of Hester v. United States?

In what had been aptly described as a "rather laconic decision by
Justice Holmes,"3 Hester v. United States held that the protections of
the Fourth Amendment do not extend to observations or seizures made while
a defendant is in "open fields." In Hester, revenue officers trespassed
on the property of defendant's father, apparently having received informa-
tion that "moonshine" whiskey was being illegally distilled on the pre-
mises. The officers did not have a search warrant. They concealed
themselves same 50 to 100 yards fram the house, a vantage point which
allowed them to observe the defendant came ocut of the house and hand one
Henderson a quart bottle. An alarm was given. The defendant went to a
car standing nearby, took a gallon jug fram it and both he and Henderson
fled, with a revenue officer in pursuit. The defendant dropped his jug
and Henderson threw away his bottle. The officers recognized the contents
of each container as illegal "moonshine" whiskey. &Another jar also com—
containing whiskey was found outside the house. The Court found that no
unconstitutional search and seizure had occurred and stated that:

1. United States v. Reed, 572 F.2d 412 (24 Cir. 1978). In fact, the
exceptions seem to be ever increasing "and the contents of the estab-

lished exceptions are more amorphous than absolute." United States v.
Smeal, 23 USCMA 347, 350, 49 OMR 751, 754 (1975).

2. 265 U.S. 57 (1924). The '"open fields" exception is to be distin-
guished fram the "plain view" doctrine. The "open fields" exception
deals with a law enforcement official's right to be in a location which
arguably is protected by the Fourth Amendment. The "plain view" doc-
trine, however, deals with the officer's right to seize that which he
sees in plain view when he is in a location where he has a right to be.

For a mor