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TPANSITI~ 

JCNES DEPARrS 

The nembers of the lliitorial BoaJ:d wish to extern their thanks 
to Robert D. Jones upon his departure fran DAD. Bob served as F.ditor­
in-Orl.ef of the The 1.dvocate for over tv.Q years, and was one of those 
persons primarily resµ:>nsible for solidifying the status of this 
journal. During his tenure, The kl.vocate was established on its bi­
m::>nthly rate of µiblication, and has cxmsistently piblisherl high­
quality articles of interest to military defense counsel everywhere. 
The increase:l circulation and frequent requests for copies is 
irrlicative of the value of the journal that Bob helpe:l to create. 
Bob has canpleterl his tour of duty in the Arrfr.I, and recently joined 
the General Cbunsel's Office of the Interstate O:::mnerce Ccmnission. 
We wish him the best. 

************ 

MARON NEW EDI'IOR 

'lhe kl.vocate IDuld like to announce the api;x:>int:rrent of Andrew 
W. Maron as Etlitor-in-Ori.ef. Andy came to DAD in October 1977 frc:rn 
Fort Iewis, Washington, where he served as a defense counsel and 
chief defense counsel for tv.Q years. 

************ 

ARI'ICLES INVITED 

The p.rrpose of The kl.vocate is to provide a forum for camunica­
tion be~ military defense counsel. It is publishe:l by the Defense 
Appellate Division, l::ut it is not necessary that DAD attorneys write 
the articles. we actively and seriously solicit articles fran any 
other authors, especially trial defense counsel. 'lb save time and 
effort, WE? encourage the forwarding to us of Article 38c briefs, 
w-ritten notions, rough unelite::l articles, and even outlines of pro­
i;x:>sed. articles. We will examine these papers and outlines and return 
then to you with our cx::nments. o.rr early involvarent, we rope, will 
penni.t you to share yoor t.roughts and experiences with our readers 
witlnut causing you an inordinate arrount of inconvenience. Please 
oontact the rranbers of our elitorial OOard at any time to discuss 
prospective articles. 
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**********0:<* 

TEN'IH ANNIVERS.7\RY ISSUE 

Volurre x, Nrnnber l will be published. in late Februa.i.ry or early 
March 1978. This issue will celebrate the Te.i."1.th Anniversary of 
'!he.Advocate. 'Ib recognize this milestone, -we will publish a "Symposium 
of Militaiy Defensa c.ounsel." Contrili.!ting to the issue will be many 
distinguished authors, includi.'1g Chief Judge Albert B. Fletcher, Jr • 
...f. the Unit:OO States Cburt of Military Appeals and Ma.jar .General Wilton 

• PE>.rsons, 	 Jr. , 'lhe Judg-e Advocate General of the Anny•. 


************ 
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EQUAL PROTIX;l'ION N:.JD DRUG CASES 

OR 

The.Grass is Greener on the Other 
Side of the Fence (i.e., the Navy). 

CAPrAIN STEVEN E. NAPPER,. JAC/2. 

Captain Napper is an appellate attorney with the Defense Appellate 
Division. He has a B.A. and J.D. from the University of Michigan and 
attended the 72nd Basic Course. Captain Napper previously served as a 
trial and defense counsel· with the 1st Arrrored Division in Germany. 

In United States v. Courtney, 24 USCMA 280, 51 CMR 796 (1976), the 
Ccurt of Military Appeals (CMA) held that it was a violation of the equal 
protection clause to subject a soldier convicted of possession of marijuana 
to <... rnaxirnum of five years confinerrent under Article 134, UCMJ, while other 
such offerrlers faced only a ~ year maximum under Article 92 for the sarre 
offi::>_nse. The soope of this decision also included heroine and cocaine, ti;.hic.l-i 
are classified as narcotic drugs and are punishable by ten years confinenent 
under Article 134. 

In an attanpt to avoid the i.rrp:lct of this decision, the Arrrr:f published 
an interim change, dated 15 January 1977, to paraqraph 4-2A(7), Arrey Requl.ation 
600-50, Standards of Conduct for DA Personnel (April 1972 wit.'1 Cfl..ange 2 
arrl 3), which excludes marijuana and cocaine from the scope of the regula- · 
tion. The effect of this change was to make possession of those brio drugs 
punishable only under Article 134, and make the maximum punishment for 
marijuana offenses five years and for cocaine offenses ten years. In 
United States v. Jackson, 3 MJ 101 {CMA 1977), while deciding tti.at fourt:rley 
v.ra.s not retroactive, C.l\IJA intimated that the change in AR 600-50 10.i;;ht rot 
be dispositive of the equal protection issue. In United States v. Dillard, 
4 MJ 577, (ACMR, en bane, 1977), the Anny Court of Military Revie.-;, (ACMR) 
d2cided that the change in AR 600-50 did, in fact, resolve the equal pro­
tection issue. The Air Force Court of Military RevieN reached a sllnilar 
result in United States v. Hoesing, 3 MJ 1058 (AFCMR 1977). 

The purpose of this article is to aid the trial defense counsel in 
overcan.i.ng the effect of Dillard. The suggested approach involves a two­
pronged attack. First, there should. be an attack on the validity of the 
change in A.~ 600-50 itself on constitutional grounds. The courts, in 
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both Dillard and Hoesing, appear to assUIPe the validity of the change in 
the regulation. Trial defense counsel should not. Second, the rationale 
in Dillard and Hoesing is suspect and should be vigoroU3ly attacked. 

In order to understand fully the basis of the argument prop:>sed in 
this article, it is necessary to analyze the reasoning behind the afore­
mentioned decisions and the change to AR 600-50. The basis for the Court's 
decision in United States v. Courtney was that the goverruuent had "unbridled 
discretion" ~ to which Article, 92 or 134, a drug offense would be charged 
under. The purpose of the change to AR 600-50 was to eliminate that dis­
cretion. The change requires that marijuana and cocaine, as well as other 
narcotic drugs, be charged under Article 134 by rerroving those drugs f ran 
the scope of AR 600-50. In footnote two of United States v. Jackson, CMA 
stated that the change to AR 600-50 might not solve this issue, as the tall 
"was meant to afford equal treatrrent for servicepersons in all branches of 
the armed forces". Id. 3 MJ at 102, n.2. With that, the Court changed its 
er:phasis. 

While in Courtney the Court had been interested in the classification 
of persons created by discretionary charging, in footnote two of Jackson 
the en1phasis was on the class of persons created by an Army regulation. 
The change in AR 600-50 made the fact that a person was in the Army the sole 
determinative of the maximum punishment he would face for a drug offense. 
Footnote two suggests that the proper class is not all-Army or all-Navy, but 
"all servicepersons". In United States v. Dillard, the AQ1R declined to 
follow this suggestion, and held that the class was restricted to soldiers 
in the Arrr¥. 

The discussion that foll<:Ms expands up:>n footnote 2 in Jackson. The 
first part, which attacks the constitutionality of the change to AR 600-50, 
focuses not on the class of persons, but on the classification of drugs in 
relation to the maximum punishrrent. For this purpose, the classification 
of the drug is as significant as the class of people. The secorrl part of 
the article analyzes the effect or the narr<:Ming of the class of people 
in.valved in Dillard and puts forth the constitutional infirmities of that 
narro11ing. 

A'ITACKING THE CONSTITtrrIONALITY OF AR 600-50 

A. MARIJUANA CASES 

The equal protection issue in marijuana offenses is derived fran those 
cases, discussed infra, which hold that to classify marijuana as a narcotic 
violates the equal protection c.lause. In the change to AR 600-50, marijuana 
is not classified as a narcotic ~ ~, but is relegated to its own category. 
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'I'he suggested argur.ent is that the distinction drawn by the drafters of 
the change in the regulation has no rational basis for it excludes mari­
juana from the class in which it belongs. This can be established, first, 
by derronstratir1g that rna.riju.3Ha is a mild hallucinogenic drug with sane 
stimulant and depressant characteristics, thereby bringing marijuana 
within the definition of those drugs to be prosecuted under Article 92. 
'l'he next step, then, is to show that the separate classification of mari­
juana offenses is unreasonable and without a rational basis. 

The practical problem in the field is to get the evidence of marijuana's 
effects before the trial oourt. People v. ~abe, 275 NE 2d 407 (Ill. 1971) 
and People v. Sinclair, 294 NW' 2d 878 (Mich. 1972) are good cases for this 
purp::>se. Both held that it was a violation of the equal protection clause 
to classify rrarijuana as a narootic arrl each contains a detailed discussion 
of t.'1e effects of marijuana vis-a-vis other drugs. Bo1hreac..'1 b'1e same 
oonclusion that marijuana is similar to those drugs that the Arnrj has 
chosen to punish under Article 9 2. 

Other cases which discuss marijuana and its effects in a favorable light 
for the defense are English v. Miller, 341 F. Supp 714 (E.D. Va 1972) 
reversed sub nan., English v. Virginia Probation and Parole :Board, 481 
F.2d 188 (4thClr. 1973). (This was dictum and the case was reversed on 
other grounds. The Circuit Court criticised the dictum, ho.vever), Ravin v. 
State, 537 P2d 494 (Alaska, 1975); an:d State v. Zornes, 475 P.2d 109 
(1970). The dissenting opinions in State v. Kanter, 493 P.2d 306 (Hawaii 
1972) arrl People v. Sunmit, 517 P.2d 850 (Colo. 1974) also lend supr:crt 
to the defense argument. In addition, the majority opinion in Suranit is 
useful for it recognizes that there is no scientific basis for classifying 
rrarijuana as a narcotic. The majority in Sumnit "reluctantly" upheld the 
classification and was, in effect, telling the legislature that it should 
c.11an~'e the law. In Kanter, the court split three to two, upholding the 
classification of marijuana as a narcotic, but one judge in the majority 
did so on the grounds that the issue was mt properly before tJ1e oourt, 
while at the same t:irne expressing doubts as to the validity of the law. 

After putting forth his authorities, the trial defense counsel must be 
prepared for the goverr.rnent's argument that these cases represent the 
minority view. HONever, careful examination of the cases put forth by 
the government will sl'lcM that those cases can be divided int:.O several 
catagories which weaken their precedent value, or make them inapplicable 
to the defense argument. 

The first group of case::;; relied on by the governmen.t deals with the oon­
stitutionality of making marijuana illegal, while such drugs as alcohol 
and tobacco are legal. As such, they do not reach the issue presented 
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here. The defe.'1se argument proposed here concedes that w.arijuana can 
be made illegal, t..118 question is how it is done. See State v. Donovan, 
344 A.2d 401 (Me. 1975). 

A second group of cases arise from jurisdictions in which all drugs 
are subjected to the same maximum punishment. See Boswell v. State, 276 
So. 2d 592 (Ala. 1973). These cases are not really applicable either. 
The t.'rrust of t..11.e proposed argument is that rr.arijua.11a offenses have been 
improperly excluded from the class in which they belong. In those juris­
dictions where all drug offenses are subjected to the same maximum punish­
ment, this has not been done. The fact that the legislature involved has 
included in the class drug offenses.that might have been properly excluded 
does not violate the equal protection clause. 

The third group of cases interprets federal law which classifies 
marijuana as a narcotic under Schedule I, but punishes it as a hallucinogen. 
See, United States v. ~laiden 355 F. Supp 743 (D. Conn 1973). In that case 
the defense contended that the classification of marijuana with narcotics 
violated the equal protection clause•. The court disagreed stating that 
there was no violation of the equal protection clause because marijuana 
was punished as a hallucinogen. The court went on to indicate that the 
defense argument "might well have force if the classification • • • was the 
real determinant of the penalties" that were faced. Id., 355 F. Supp at 
748. Thus, even t.11ough the court found no violation,"the case is sanewhat 
supportive of the defense argument. 

The fourth group of cases are those which hold that there is no 
denial because the legislature can, in effect, call marijuana anything 
it wants. See Hunter v. State, 481 s.w. 2d 806 (Tex. 1972). These cases 
must be attacked as being wrong and not well reasoned. 

In alleging a violation of the equal protection clause, the trial 
defense counsel should be aware of the cases of United Statesv. Johnson, 
3 MJ 1071 (ACMR 1977) a.11d United States v. Bartram 4 MJ 510 (ACMR 1977). 
These cases expand upon the Courtney rationale and hold that where an accused 
is charged with a di.."'Ug offense under Article 92, the maximum punishment is 
only one year. ·The reasoning, based on footnote 10 in Courtney, is, in 
effect, Courtney in reverse. The District of Columbia Code provides for 
a one year maximum for the drugs involved in Bartram {Phencyclidine) and 
C"ohnson (LSD and marijuana) • The defense's argument in those cases was 
that if the PCP and LSD were charged under the "crimes not capital" clause 
of Ji.rticle 134, the D.C. Cooe maximum would apply. The Anny Court of 
lv'f..ilitary Review agreed and ruled that the maximum was one year. These 
cases are most irrq::orta.'1t to a trial defense counsel in a marijuana case, 
for when he argues that marijuana ought to be punished the same as other 
hallucinogenic drugs, such as LSD and PCP, he should also conterrl that 
the correct maximum punishment is only one year. 
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Given the reluctance of r.r.ost military trial judges to be innovative, 
the trial defense counsel must expsct tha.t his argument will not be consid­
ered favorably by the court. If the pl~a has bee.l'l not guilty, the issue 
will be befo:i;:-e th~ court and will be preserved for appeal. A problsn to 
be aware of in guilty plea cases occucs when the judge asks the accused 
if he would still plead guilty if the maximum were only one or two years. 
Most accused say yes. Trial defense counsel should see this for what 
it is -- an attempt by the trial judge to rerrove frOI:l the record the 
effects of his p'.)ssible error in determining the maximum punis~nt. If 
the appeal is successful on the equal protection grounds and the accused 
has said that he still would have plead guilty, the appellate courts 
will hold his plea provident. 

The problem for the trial defen.se counsel is, if the accused states 
b"lat he would not plead guilty if the maximum were only one or two years, 
the trial judge may refuse to accept the plea. Arguably, this would be 
an improper abuse of discretion (See, United States v. Williams, 43 Q1R 
579 (ACMR 1970) and United States v. Perez, 43 CMR 649 (ACMR 1970)), 
provided the reason the accused gives for not pleading does not include a 
denial of guilt; for example, he states that he would stand upon his 
right to make the government prove the case even tJ1ough he feels he is 
guilty. This does not, however, solve the trial defense counsel's prac­
tical problem. The judge may be wrong in rejecting such a plea, but his 
rejection of the plea, will, for all practical purposes, deprive the accuse<l 
of the benefit of the pretrial agreement. Trial defense counsel will thus 
find himself on the horns of a dilermia.. He IIUlSt choose to either advise 
the accused to state that he would still plead guilty, thereby possibly 
giving up a reversal on appeal if t..11e maxi.mum is only one or tvv"O years; 
or he must advise the accused to state that he would not plead guilty arrl 
thereby lose the practical effect of the pretrial agreement, but preserve 
the issue for appeal in the best possible way. T:le choice is at best a 
difficult one and should be made on a case-by-case basis after full con­
sultation with the accU.sed. 

B. Cocaine Cases 

A sirnilar argument to that discussed above may be made in cocaine 
cases, although with greater difficult;J as the courts have been hesitant 
to hold that the legislature cannot classify cocaine as a narcotic. This, 
however, appears to be founded rrore on judicial reluctance tha.l'l on the 
facts; for example, See United States v. Castro, 355 F. Supp 120 (N.D. 
Ill, E.D. 1975). Castro holds that cocaine is not by definition a 
narcotic but can be so classified by the legislature. This decision also 
contains a good discussion of ot.1-ier relevant cases. There are several 
:military cases reported which deal with cocaine classification. In Unite:i 
States v. Zenor, 51 CMR 842 (NC.MR 1976) the court noted that cocaine did 
no·t: fit the definition of either habit-fonr.ing or narcotic and then 
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rnckirinn<i them.~ l.c·nn11 1J<> Uiat it ,]ic1. In Uni.l:.c"<1 Sl~'.lt..cs v. Dc,.'\n, SPCM 

1094 l (ACMH 15 J ..i111IDry 1976) (unpublished)-;- thecourt, in dictum, stated 

that cocaine was not habit forming. 


The way_ to attack the classification of cocaine is to show that it is 
not a habit-forming narcotic drug. Zenor indicates that cocaine is not. 
The argurrent is then that the statutes Should be strictly construed in 
favor of the accused. See 28 C.J.S. Supp. Drugs and Narcotics 105; and 
People v. Sa~ofsky, 257 N.Y.S.2d 240, 45 Misc 2d 456 (1965). Another prong 
of this argurrent is t.."1at there is nothing in the UCMJ itself that pro­
hibits possession of cocaine. The only mention· made of drugs, other than 
under Article 92, is in paragraph 213b of the Manual for Courts-Martial. 
The only language there concerns marijuana and habit-forming narcotic 
drugs. The argtunent is that since it is not mentioned therein, and in 
light of the SuprE!tle Court dictum that Article 134 should be narra.vly 
constr..ied, the definition of habit-forming narcotic drugs should be 
strictly construed. 

Another way to argue that there is not a rational basis for defining 
cocaine as a narcotic is to take the definition given by the court in 
z2nor and expand upon it. A careful reading of the way the court there 
defined habit-forming and narcotic shows that that definition includes 
such things as caffeine, tobacco, and alcohol. Since this is clearly not 
the case, the reasoniri.g and the result in Zenor must be flawed. 

The only case located which holds that it is a violation of the equal 
protection clause to classify cocaine as a narcotic is Carrrorrwealth v. 
Miller, 20 Crim. L. Rptr 2331 (Mun. Court P..oxbury No. 7734). In the index 
the Crim. L. Rptr cites t.."1is case as being reported at 349 N.E.2d 362. 
This is an incorrect citation. The author has been unable to locate the 
case in any ot."'1.er publication. In that case, the trial court ruled that 
cocaine is not a narootic and therefore it is irrational to classify it 
as such. The reasoning used in Miller is the same as that put forth in 
the marijuana cases discussed above. Trial defense counsel should use 
this rationale, corrbined with the logical weakness of Zenor ·to attack 
the classification of cocaine as a narcotic. 

11.TTACKING THE DILLARD RATIONALE 

In both marijuana and cocaine cases, after the initial attack on the 
:cegul2tion, the trial defense counsel should also contest the rationale of 
Dillard. In Dillard, the oourt defined the classification for equal pro­
tection pu_rp:)ses as all-Anny. The way to attack this is to cite footnote 
2 in United States v. Jackson, supra, arrl to argue that this is not the 
right class. In suppo:r;-t of this position is t.."'1e dissent in Dillard which 
rrakes a strong argument as to why that foot.."10te is applicable. The next 
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tack to take is to cite those cases that hold it a denial of equal pro­
tection to punish persons subject to t.'1e same law differently. See 
United States v. Meyer, 143 F. Supp. 1 (D. 1956). Reference should be made 
to the fact that under Article 17 and 22{a) (7), UCMJ, an Army court-martial 
could try a sailor. - ­

Counsel shouldtten sul:mit to the court a hypothetical case wherein a 
soldier and tit.D sailors are arrested for r:ossession of either marijuana 
or cocaine. One sailor is attached to the Army r:ost and subject to the 
same convening authority as the soldier. The other is not. The soldier 
tried in the Army court will be subject to a five year maxim..lm under 
Dillard. The sailor tried in the Navy court will be subject to a two year 
maximum, See United States v. Dillard, suora, while the other sailor will 
be tried in the Army court by the same convening authority as the soldier. 
If the sailor tried in the Army court is subjected to the tv.o year maxirra.lm, · 
then the soldier will have bee.'1 denied equal protection of the laws. If 
that sailor is subjected to a five year maxirrn.lm, then he will have been denied 
equal protection of the laws. In either case, the result of Dillard is 
a denial of equal protection of the laws to sanebody. Any decision that 
can result in a denial of equal protection cannot be well founded. It 
should also be stressed to the trial court that this is the only crline 
under the UQ1J for which this could happen. All other crlines under the 
UCMJ have the s~ punishnent for all the services. 

CONCWSION 

The foregoing is offered as a guide to the trial defense counsel. 
The area is one that is a fertile area for an aggressive trial defense 
counsel. The trial defense counsel should be alert to this and similar 
issues and act at the trial level in order to best preserve the issue for 
appellate action. This is particular1 y crucial where the area of the law 
is new and developing and the chances for success at the trial level are 
minimal. ·It should be noted that the decision in Courtney was reached 
after the triai defense counsel first raised the issue in a notion at 
trial. 

************ 
GREAT MJMENTS IN THE COURI'R:X)M 

In 1976, a OCD Special Court-Martial convened 

at Ft. Meade, Md. After several members of the 

Court were excused by the convening authority, 

23 court members- were assembled. After voir 

dire and c..11allenges by both sides, the court 

sat with 18 rnanbers. 


The accused, a noncarrnissioned officer, 

was charged with unlawfully rerroving a pubiic 

record, to wit: an Article 15. He was 

acquitted. 
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IN THE WAKE OF ALEF: A Rt."'TURN 'ID Ma:ARI'HYISM 

Captain Malcolm H. Squires, JACC 

Captain Squires is assigned to the Field Defense Services Office, Defe."lse 
Appellate Division. He has a B.A. and J.D. from Washington & I..ee University, 
and graduated from t.11.e 70t11 Basic Class. Captain Squires has previously served 
as a trial and defense cou..'"lSel at Fort Jackson, South Carolina, and as a board 
recorder at the U.S. Military Academy, West Point, New York. 

On 11 October 1977, the Court of ~.J.litary Appeals, in the High Court's 
continuin; effort to clarify for lower courts the indicia of military 
jurisdiction, d~ided United States v. Alef, 3 MJ 414 (CMA 1977). At the ti.Ire 
of the Alef ded.sion, ove!'.' eighty cases involving service connection in off­
:sust offenses were pending decision at the Court of Military Appeals. The vast 
ITBjority of these cases involved the off-post possession, use, sale,. transfer, 
an.d distribution of prescribed drugs. 

The Alef majority reiterated that, despite apparent reluctance by lcMer 
courts, military tribunals are required to follCM the mandates of the Suprer.e 
Court in tI'.e area of service yconnection. The Court went on to say that throries 
devised and embraced bv the Courts of eview to avoid the dictates of the Sunrane 
Court and Court of 1-1'.d.ll:tary Appeals and sustain military jurisdiction will iiot 
J:Je tolerated. Alef, supra. 

HONever, before the i.m[.act of Alef had been completely felt, the Court of 
~...ilitary Appeals began to issue surrrnary dispositions in the remaining service 
cor..nection cases in light of Alef. In the majority of the cases on appeal 
f ro'U t..1"1e Army Court of Military Review, the High Court sustained the lCMer 
court's finding of military jurisdid"..i.on over the offense. As sane of these 
cases which were affinned had factual patterns very similar to the facts in 
Alef and at least one was affirmed in which the Army Court of Military Review 
t..ad ::m;<Jtcated jurisdiction on the "comnuting distance" rule found unacceptable 
in Ale.f, 2z1 analysis of what factors constitute service connection necessary 
to sustain military jurisdiction is in order. 

Alef: Some Answers But More Questions 

To begin the ana.lysis, it is useful to recite the facts surrounding 
Sergeant :Z\.lef's confrontation with law enforcerrent officials. In Alef, the 
Court found (1) the sale of a drug I (2) cocaine, (3) occurred off-r:ost in 
Florida, (4) durin; off-duty hours, (5) as a result of a controlled pur­
chaze, (6) instigated by an informant, (7) through off-r:ost underlying 
negotiations. Furtherrror~, (8) Dade County (civilian) authorities parti ­
cipated in t.1.e apprehension. Balancing ti'l.ese facts against the oft;.-qu~ted 
Relford criteria for determining the appropriate jurisdictional forum, the 
Court had no difficulty finding military jurisdiction to be totally lacking. 

Examining the opinion in Alef in light of the previous opinions by U1e 
Court of 1'1.ilitary Appeals and decisions by the Courts of r-1'.J.litary Review 
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on the s1Jbject of military jurisdiction, bu previously U.'1.Settled factors 
were finally determined. First, t.."le kir:.d of d:.'1.lg plays no part in deter­
mining whet...1ier military jurisdic:::~on V•2sts over the offe~1Se. Second, the 
civilia1:1 interest in L1le case '.~lford l:'act:or 8) is derronstrated by presence 
am assistance of the local con~;~a;:)·J1ary. Ho.vever, t11.e fact that civilians 
adopt ~ ''.hands .of~" .z:1PP1:0ach to. rr.ilit...a:ry offenses will not autanatically 
vest ~.illtary Jurisdiction. United St.lt.es v. McCarthy, 25 USG'.A 30, 35, 
54 CMR 30, 35 __MJ__, __ (QI.A 1977) ·and cases cited therein. 

Despite the apparent conclusive nature of the Alef decision, many factors 
were left undecided. Alb~ough the corrmuting distance rule and its corollary 
were summal".'ily rejected, the proximity of b~e drug transaction to the post 
rer.'....1.ins a ·v7aluable factor in determining the existence of military juris­
diction. See, Alef, supra, n. 12; Mc:Car~, supra. In dete.i.""T.lining whether 
t11e drug involved r:osed a threat to the military post, the Court rejected 
the autana.tic oonveyance of military jurisdiciton by the type of drug 
.involved, but did not mention whether the quantity of the illicit drug would 
be a factor in detennining L~e presence or absence of military jurisdiciton.3 
Si:c1c.e the Court noted that in controlled-bt...y situations there was no chance 
that the drug would be circulated in the military carmunity, it might have 
been a.ssu.'lled this fact in and of itself negated Relford factor 10 and auto­
rratically dismissed the r:otential threat to a military installation. Of 
';'reatest iinp::>rtance, however, to the future handling of the jurisdictional 
cpe:st:ion was the meaning of the phrase "essential underlying negotiations" 
to.::: ::.:'::"Jg transaction.· Alef, supra, n.6. 

Tun1ing to the cases decided by sur.r.iary disposition, it is PJSsible to 
glean insight into what factors will sustain military jurisdiction. In 
alrrost every case sustaining court-martial jurisdiction, there was no 
evida'1ce to sr..ow the buyer of drugs was a d..."'Ug dealer. Rarely, if ever, was 
evidence fou.11d in the records of trial that indicated the drugs would have 
been returned arrl distributed to the military carmunity. 

If Alef failed. to answer the question of the significance of the drug 
qJ..:t::1tity, those cases decided in the wake of Alef disr:ose of this r:oint. 
Eve:-i t..'1ough the quantity involved in the transaction exceeded. that of normal 
rJ,J.r.·sonal usage, 4 the quantity alone raises no perr.iissible conclusion that 
the purchaser was a distributor of drugs. United States v. Ryals, 01. 433757 
(llCl'lH. 1976), rev'd and dismissed, MJ (CMA 1977), involved the distri ­
bution of $ 300 of heroin off-post. The Court of Military Appeals found 
rr.ilit.a.....-y jurisdiction lacking. United States v. John.sol) 54 C11R 864, __MJ__ 
U\ai.~ 1977), rev'd and dis.missed, MJ (CMA 1977), involved distribution 
of ove-::: $400 worth of marijuana. Agai..'1, the Court found no military juris­
diction. Consequently, it appears to be settled that neither the kind nor 
tte arrount of drug involved will, in and of itself, vest military jurisdiction. 

'VY:J.ere negotiations for the drug transaction began on rost, it appears that 
nilitary jurisdiction will lie. United States v. Ortiz-Negron, 54 CMR 362 
-.'.-v.J (ACMR 1976), aff'd, ~.J (QVA 1977); United States v. Valles­
Sar.tar~, 54 CMR 383, MJ (ACMR 1976), aff 'd, MJ (CMA 1977); 
DnT~states v. Freeman, 54 CMR 853, MJ (ACMR 1976); aff'd, __MJ__ 
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(CMA 1977}; United States v. Jcuett, SPCM 12058 (ADffi. 1976}, aff 'd, MJ 
(CMA 1977}; United States v. Ruff, SP01 12493 (ACMR 1977}, aff'd, MJ -­
(CMl\ 1977) ; unrted States v. Pelletier, supra; United States v. FoX,-54-­

CMR 1215, MJ (AFGvJR 1977), arrrcr;- -:"D· (Q1A 1977), United States v. 
Gash, 54 cim. 46~ MJ (AFCMR 1976), aff'd; MJ (01A 1977), United 
states v. Mllrf.ly, 54 CMR 454, MJ (AFCMR 1976"); aff'd MJ (Qil\ 1977}; 
United States v. Benkovich, NCM 76 1790 (N:MR 1976), aff 'd-,- · MJ (CMA 
1977) ; United States v. Carrol~ NCM 76 2124 (NCMR 1977} , aff'<i MJ_ 
(CMA 19/7); United States v. N~allister, NC\1 77 0234 (NCMR 1977), aff 'd, 

.rvr.J {CMA 1977). The question needing resolution in this area of nego­
tiations was the formation of "criminal intent." See, MO:::arthy, supra at 34. 
United States v. Sandy, NCM 76 1308 (NC\ffi 1976), r8V'Td and dismissed _MJ_ 
(CMA 1977). It was urged by the defense on appeal in several cases that 
the sale of a controlled substance is not a specific intent crime and, con­
sequently, t.l-ie situs of the formulation of intent to carrnit the crime had 
little jurisdictional significance. As a corollary, it was contended that 
if any intent was forrred on post, it was to sell, distribute or transfer 
the drug off post to people who were presumed to be civilians (undercover 
procurers of t.11e drugs invariably passed themselves off as civilians). While 
the Court of Military Appeals did not specifically reject these arguments, 
the arguments obviously did not outweigh the service connection impact of 
face-to-face, on-post negotiations. 

It is axianatic t.'-lat, if on-post negotiations will sustain military juris­
diction, then actual agreement to a drug transaction on the enclave is 
strong indicia of military interest overriding that of civilian socic':y. 
See, United States v. Curtis, 54 CMR 784, MJ (AFCMR 1977), aff'C:, 
-ID (CMA 1977); United States v. PadiTia, SP01 12494 (ACMR 1977), aff 'd, 
-MJ- (CMA 1977); United States v. Stevenson, CM 434577 (AC.MR 1977), 
aff'd-,- MJ (rnA 19i7); United States v. Edwards, 01 434591 (ACMR 1977), 
aff 1d, -MJ-(C..T\1A 1977); United States v. Annstrong, PSQ.1 12658 (A01R 
'.:_97i), att'd-,- M1 (rnA. 1977). See also, United States v. Burston, 54 
CMR 315, MJ- (ACMR 1976), aff 'd, MJ (01A. 1977), where the intent to 
use heroin off-post was apparently fonned on post and where the accused left 
post with the narcotic he later used at a friend's off-post trailer.5 When 
the trip off-post to oonsurrmate the drug transaction originates on post, 
military jurisdiction will lie, apparently regardless of who is in the 
driver's seat. See, United States v. Burney, CM 435523 (AC.MR 1977), aff'd, 
_MJ_(CMA 1977); United States v..Mayberry, SPCM 11941 (ACMR 1976), 
aff'd, I:FJ (CM.A 1977); united States v. Mullins, SPCM 12478 (AC.MR 1977),
&ff 1u, t1J (CMA 1977). 

A showing of prior on-post drug involvement, United States v. Freanan, 
supra, as well as prior ofg.p)st sales with service connection, United 
Stat.es v. calloway, SPCM 11585 (ACMR 1976), aff'd, MJ , (rnA. 1977), are 
strong indicators of military jurisdiction. The facts in calloway bear 
examination. The accused was approached by a fellow soldier (undercover agent) 
at "WOrk about the acquisition of ·marijuana. Calloway agreed to get the 
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ma.rijuana a.nd later ttat eve..'1ing went to the agent 1 s off-post residence. 
The two took a short drive during whiei'1 marijuana and rroney were exchanged. 
During this drive, arrangerrents were m.c:de for another marijuana transaction 
whiC"..h occur:i:·ed later that evening. Th2 following day, a third sale, 
negotiated on-r:ost during duty hours, was cons1.mll1ated off-post after duty 
hours. The Mfi'rj Court of .r.lilitary Review found military jurisdiction over 
the sea:md entirely off-post transaction, as well as the first and third 
transfers, because it 11was a direct result of the initia.!. transaction which 
had occurred only hours lJefore." Callcway, supra, ms.op. at 3. It is 
appare.!t t.11at "essential underlying negotiations" are not to be viewed in 
a vacuum, but in a continuing chain of events.6 

'IWo additional cases require discussion as they do not fit into any 
category previously delineated. In United States v. Smith, CM 435154 
(ACMR 1976), aff'd, __MJ__ (CMA 1977), the accused was convicted of possess­
LJ.g a.11d atta~ting to sell marijuana off post, ten miles from Fort Bragg, 
North Carolina, on the theory that he was a principal in the comnerce lJetween 
an U.'1dercover agent and b..u other soldiers. The only evidence of service 
connection adduced at trial was that a a:mfidential infonnant had made 
.:u::;angements on post with one of the sellers (not Smith) to have this poten­
tial seller meet an undercover agent off-post later that evening to buy ma.ri ­
juail3.. To .sustain jurisdiction it is surmised that the on-post negotiatiops 
by one of tt1e sellers must have been attributed to Srnith since he was con­
victed as a principal, even though the record is completely devoid of any 
on-post activity by Smith. United States v. Mitchell, SPCM 12067 (ACMR 
1976), aff'd, MJ (CMA 1977) presents an even rrore tenuous base for 
military Jurisdiction. An undercover informant was planted. in Mitchell's 
co.·npany with a list of narres of suspected drug traffickers. Mitchell's 
na.11e was not on the list. At the initial meeting lJetween the two, general 
discussion turned to the topic of drugs. MitcJ1ell supposedly offered to 
aid the infonnant in getting to meet "cool people" with "dope" connections. 
Later, Mitchell, pursuant to instructions frcr. his ccrnpany, was driving the 
info:mant to an in-processing building when the informant suggested they go 
off-post for a prearranged meeting with an undercover agent. At this off­
p;:Jst meeting, actual negotiations took place for the first time. Two days 
later, the infonnant, using an on-r:ost telephone., contact3d Mitchell at 
his off-post residence and made final arrangements for a marijuana sale. 

If t.11e er.ix of military jurisdiction is predicated upon "essential 

underlying Il8<]0tiations," then Mitchell relies a.."'1y 7ational defi~tion <;>f 

11 8ssential" ari.d "negotiations" in the Alef context. A ge.!eral discussion 

of drugs arr.ong young _people today is rrore the nonn than b11e exception. If 

the "essential underlying negotiations" are allowed to be perfected by the 

use of a gove....'"'"rlITlent telephone by the installation constabulary, while the 

r:oter..tial seller is off-post and off-duty, then the impact of Alef has been 

canpletely eroded. 
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ore additional area of the se:cvice conr1ection dilamia bears analysis. 
Does drug comnerce betv:een rr.e:Tlbers of the same unit constitute such a 
flouting of military autho:dty ai.!d threat to the installation L11at military 
interest autana.tically oub.veighs that of civilian authorities? In 
United States v. Wright, 54 CMR 897, I1.."; (.Z\CMR 1976), aff'd, MJ 
(CMA 1977), the conviction of an off-duty military p::>lice nonccmnissioned 
officer who sold phencyclidine to a :r:l6Dber of his U...'1it off-post, was 
upheld. The Court of Military Review had ~sed its holding on its earlier 
decision in United States v. Eggleston, 54 CMR 634, MJ (ACMR 1976), 
reversed and renanded, MJ (CMA 1977). -P..s the Court of Military 
Appeals vacated the lower court's decisio:::i in Eggleston, ordering a re."1.ear­
ing on the jurisdiction issue, the irrrfortance of rar.k and the accused's 
duty t:VSition can best be explained by Judge Felder's dissent in Eggleston 
arrl concurrence in Wright. Whereas there was no evidence of record to 
suggest that Sta.ff Sergeant Eggleston used either his rank or position to 
sell LSD to a subordinate in l:is unit who was not under Eggleston's super­
vision, in Wright, Judge Felder opined "the off-p::>st sale of illicit drugs 
to a sul:x:>rdinate military :r:olicernan by a noncarmissioned officer, who was 
also entrusted with the resp::>nsibility of law enforcement, is distinctively 
e.rnbarrassing to the United States Anny and constitutes the fl~uting ·of 
military authority." United States v. Wright, supra, at 899. · 

· The Key to Jurisdiction: Impact on the Military 

In the wake of Alef, it is DON clear that while the Court of Military 
Appeals requires the slavish application of the Relford factors to weigh 
se....""Vice connection, it is a questicn of impact on the military service that 
ultimately detenuines whether court-martial jurisdiction will vest. 
Relford involved the application of the O'Callahan standard. McCarthy, 
sunra, at 31 citing United States v. Hedlund, 54 CMR 1, 25 USCNA 1, MJ 
(~1976). Ho.vever, it wa.s Schlesinger v. Councilman, supra, that clearly 
enw"lciated the meaning of service connection in O'Callahan: 

••• of c~se, if l:he offenses with 
which he is charged are not "service­
connected," the military courts will 
have had no po.ver to irrrfose any punish­
ment whatever. But that issue turns 
in major part on gauging the impact of 
an offense on military discipline and 
effectiveness, on detennining whet.her 
the military interest in deterring the 
offense is distinct from and greater 
than that of civilian society, anq on 
whether the distinct military interest 
can be vindicated adequately in civil ­
ian courts. 420 us at 760. 
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'While trial by civil authority is preferred illlder o 'Callahan, the 

Suprane CotL.."t has consistently recognized the principles. of military 

discipline and effectiveness wit..'Lin the Amed Forces. Military signifi ­

cance of the cri.TTie is not. the proper test. It is hard to ir.iagine any 

crime canai.tted by a se....1\Ticema.L without sorre significant effect on the 

goo:l order and discipline of the military establishment. Ho.vever, when the 

crime's degree of .irnpact on the military's order and state of effective 

readiness is so substantial t...li.at, by comparison, civilian corcern with 

vindicating society's interests is lacking, and, having sho.m its interests 

to be p<rrarroilllt, the military can demonstrate that its interest can.oot be 

adequately vindicated in a civilian tribunal, then military jurisdiction 

over the serviceman will lie. United Stgtes v. McCard1y, supra, at 33 

citing Schlesinger v. Coilllci.lmaii, supra. 


It is interesting that nCMhere in the Alef decision is there found 
the words "service impact" or any detailed discussion of service impact as 
fashioned by O'Callahan and further clarified by Schlesinger. The absence 
of positive guidance in Alef as to what factors might be sufficient to sustain 
service impact could lead one to believe that any criminal venture,. with 
the prerx:mderant elerrents occurring off-post, would negate court-martial 
jurisdiction. It is only through the surnnary disposition of numerous drug­
relate<i cases that a position has been fo:rmulated by the Court. That 
position is found in McCarthy. Where drug related negotiations or arran.ge­
rrents are made on post durin:J duty hours, t.i.'1ere is an impact on military 
discipline and effectiveness. Perhaps this is "the misuse and abuse of. •• 
military duties" foillld adequate to sustain jurisdiction in United States v. 
Gladue, 4 MJ 1 (C1A 1977). Perhaps such negotiations present a threat to 
the post or flout military authority. What is clear is that the impact on 
the military is sufficient to override the O'Callahan preference for civilian 
adjudication. Likewise, the involvenent of a military policeman v.i.th his 
subordinates in a drug tra...1saction presents a clear picture of tb.e flouting 
of milita.DJ authority with a correspondingly negative impact on military 
discipline. 

On t.'1-ie reverse side of the coin, it is clear that the governrner:t will 
have to prove service impact, and speculative, unwarra.."lted conclusions by 
la,..ier courts as to what might have transpired between the parties to die 
alleged crime in tlires past is impennissible. See, United States v. 
Johnson, sunra. It is also clear that when a serviceman is approached off­
r:ost durin:J off-duty hours by government agents seeking to pr~e.drugs, • 
the irnp:1ct. on the military is not of such rragnitude as to vest nulitary 
jurisdiction. See, United States v. Ryals, supra, United States v. Wills, 
SPCM 11510 (Ac.MR 1976), rev'd and disr.Ussed, __Iv'J__(Cl~ 1977); United 
States v. Cader,· NQ1 76 0284 (NCMR 1976), rev'd _MJ_(CMA 1977). 
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Similarly, when a serviceman approaches an undercover agent off-post, 
when no contact between the twJ has previously transpired on post, court­
martial jurisdiction does not exist. United States v. r-".ierchant, 54 CMR 
737 (AFCMR 1976), rev'd, MJ (CMA. 19 77); Uru.ted States v. Henderson, 
54 CMR 523 (AFCMR 1976) , rev' d, _ MJ"_(CMA. 19 77) • 

While sane of the "jurisdictional victories" envisioned by defense 
counsel have evaporated in tl1e aftennath of Alef, counsel should be especially 
attentive to the impact the transaction and its "essential underlyif¥3' nego­
tiations" have on milita...ry discipline and effectiveness. No longer can the 
govern-rent contend that the nature or arrount of the drug, the proxirnity of 
the drug transaction to a military post, or that th~ drug recipient was a 
servicenan, in and of itself gives military jurisdiction. The fact that the 
accused was ":blended into the civilian populace" will not autanatically 
divest military jurisdiction. A detailed, thorough analysis and careful 
balancif¥3' of the Relford jurisdictional factors is still ma.rrlated. HCMever, 
a mere rnatherna.tical exercise, adding and subtracting poGitive and 
negative Relford factors to arrive at a particular number, is not the solution.lo 
Instead, b11.e impact of the alleged crime on military discipline arrl effec­
tiveness must be assessed to detennine if the constitutionally preferred 
disposition by civil authorities, to the ~clusion of military tribunals, 
can occur. 

FOO'INJTES 

1
See, e.g., United States v. Pelletier, CM 434475 (ACMR 1976), aff'd, 


MJ -(CMA 1977) . 


") 
~see, Relford v. Carrnandant, 401 U.S. 355 (1971). 

3Alef, supra, n.13. It is noteworthy that the Court of Military Appeals 
has never quo"'.:ed or cited those cases, often relied on by the Courts of 
flrilitary Review, arrl frequently found in appellate briefs that argue the 
rr..erits of the military drug problen. See, Peterson v. Goodwin, 512 F. 2d 
479 (5th Cir. 1975); G.I. Rights v. Calloway, 518 F.2d 466 (D.C. C.ir. 1975); 
Sa1'.llesinger v. Councilman, 420 U.S. 738 (1975); United States v. Tinley, 
54 CMR 255, MJ (AF01R 1976), aff 'd, · MJ (CMA. 1977). United 
States v. Burston-;54 CMR 315, MJ (ACMR 1976), aff'd MJ (CMA
1977). - - - ­

4see, United States v. Williams, 25 USCMA 176, 54 CMR 284, MJ (CMA. 
1976). 
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~~e cou:i;:-t of ~ilita.....""Y.Ap~als af~i~"Tila.nce of United States v. Tinley, supra, 
c.:p::;:ears inconsiste;.-,t with its decision in Alef .:it first blush. However, 
whei'1 read with. Untied States v. Baker, 54 Cl'li:\ 1018, .MJ (AFC."1R 1977), 
c:.f£'d, __MJ__(CMA 1977), it appears l\irmari First Class Tinley' s drug 
involverre.nt, both on and off base was substantial, thereby giving rise to 
rnilitary jurisdiction. HCMever, it is suJ::::roitted that tJ1e Air Force Court 
of Military Revie:.v's.raticnale for sustaining military jurisdiction over 
Tinley was erroneous. 

see_, United States v. Smith, SPCM 12047 (ACMR 1976), aff 'd, MJ (CMA 
1977), where seven of the eight specifications of possession a:n:l' sale of 
marijuana occurred on post. The eighth specification arose as a result of 
firiding marijuana in the accused's car, parked off-post at an autorrobile 
dealership. No evidence to support military jurisdiction over t.11is last 
specification was presented at trial, but the Court of Military Appeals 
aff i:rrred the conviction. 

7Although the service connection analysis IIU.lSt be made on a case-by-case, 
offense-by-offense basis rather than the preponderant elanents of the total 
c:::-iminal enterprise concept, United States v. Si.ms, 25 USCMA 290, 54 CMR 
3C.c, M.J (1977), the Court of Militar.1 Appeals appears to have 
.:<.:.s:1icl·£-<l tw:l starrlards of service ilrpact, one for d...vug-related cases and 
ar.cther for non-drug-related cases. In United States v. Ruiz, NCM 76 1071, 
(ACMR 1976), rev'd a..'1d remanded, MJ (CMA-1977), the accused--was 
charged with off-post larceny, carmunicating a threat and heroin sale 
offenses. The facts illicited at trial revealed no Relford factors 
supporting military jurisdiction. Brief of Appellant, Id. The Court 
of Military Appeals dismissed the larceny a.Jd threat charges in light of 
United States v. HedlruJd, 25 USO"iA 1, 54 CMR, MJ (1976), but 
rerr.a.nded the case for a li.'nited rehearing into the 'C!Ue'stion of jurisdic­
tion over the drug offense. See also, United States v. Baxter, SPCM 11666 
(AG1\. 1976), vacated a."ld rernanded--MJ (CM.Z\. 1977), United States v. 
Koon, SPCM 11996 (ACMR 1976), vacated ai1d'"""rananded MJ (CMA 1977), 
United States v. Cherry, CM 432910 (ACMR 1977), va~ Md' remanded, 

~.J (CMA. 1977) where the government presented insufficient facts to 
aiiegecourt-rnartial jurisdiction, but the cases were returned for a 
limited jurisdictional rehearing in light of Alef. 

81n a footnote, Judge Felder further defined flouting of military authority 
as "nore than the mere violation of any provision of the Uniform Code of 
Military Justice or an Arrey Regulation. It implies a course of criminal 
corrluct that singularly insults or makes a m:>ckery of the military"· 
Wright, supra, n.2. CF, United States v .. Pickel, 3 MJ 501(AF01R1977), 
::ev'd, aJ (~ 1977) where sane of the specifications involved the 
sale of drugs to a nonccmnissioned officer in the same squadron. A~ently 
it is only when the transfer of t.i'1e prescribed drugs to rranber~ '?f his 
unit is a person of authority that the question of threat to military 
discipline and flouting of authority arise. 

17 

http:involverre.nt


9~ als~, Brief of Appellant, United States v. Calloway, supra. 

lOone fipds great sympathy with retiring Judge Costello's concurring 
opinion ~n United States v. Douglas, 54 CMR 843, 847, __aJ , .. (AC.MR 1977), 
pet. demed, 3 MJ 92 (CMA 1977), pet. for reconsideration derued, 3 MJ 
~32 (~ 1977), and his appro~ analysis of the mathematical manipulation 
in which courts have engaged in the speedy trial arena. 

************ 

CORRECTION 

In Volume 9 Number 5, at page 13 line 13, the Article entitled Pretrial 
Confine."Tlent contained a statement that the Court of Military Appeals held 
that "seriousness of the offense chqrged" was q. ground to i.rnfose con­
finemsnt, This is incorrect. The Court specifically rejected the 
goverrment's contention that seriousness of the offense.~ ~justified 
pretrial confinerrent. See, United States v. Heard, 3 MJ 14, 20 (CMA 1977). 
We regret the oversight-.­

************ 

COPIES OF APPEI;J..ATE BRIEFS 

A COP':f of the appellate briefs that are filed in all cases are 
sent t;o the convening authority whe+:"e the trial occurred. The briefs are 
the:'.1 normally forwarded to the SJA for filing. Defense counsels are 
reminded that t.."1.ey can, if they wish, request to see the briefs so that 
they nay folla.v the progress of the case on appeal. 

DAD is presently working on plans to send a personal cop-1 of each 
appellate defense brief to the trial defense counsel. This is not final 
yet, but hopefully such a procedure can be instituted soon. 

************ 
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ACTIONS 	 WHICH DZNY AN ACCUSED'S 
RIGHT TO COUNSEL 

CAPI'AIN Wil.J..IAM L. FINCH, JAOC 

Captain Find1 holds a B.A. fran the University of Richrrond 
and a J.D. fran George Washington University, and attended the 
6~th Basic Class. He se.....""Ved with the 3rd Arrrored Division in Gcnnany as 
a trial counsel, defense counsel, and officer-in-charge of a branch 
office. ·.Captain Finch is presently an appellate attorney in the 
Defense Appellate Division. 

In 1975, the Court of Military Appeals published an unofficial 
list:_ng of comprehensive changes which it envisioned for the military 
justice system. Those portions of the list whic..11 have been put into 
practice (by court decision, in rrost cases), have enchanced tbe judiciary's 
ro}.e arrl sinn.iltaneously subjected all trial parties to closer scrutiny 
a.nd supervision. The focus of this scrutiny is the accused - his 
co~-;_stitutional rights and his defense, before, during, and after the trial. 
•r:r..i.s article will c.:ddress the Court of Military Appeals' treat:rre.'1t of an 
accused's ::ight to counsel and the various situations which result in a 
de."1.).al of that right. 

There are prima.ri:y t.J~ee instances in which an accused is deprived 
of his right to counsel. These are: (1) inadequate representation by 
me trial defense counsel; (2) goverr.roental acts which cause a break in 
the attorney/client relationship; and (3) representation of multiple 
accused by a single attorney. 

ADEQUACY OF COUNSEL 

Perhaps the first and rrost important area of concern when 
consider.i.ng a i;;c>te.'1tial denial of the right to counsel is t..1.e adequac..y 
of repre.5E.:11.tation by the trial defense counsel. The Court of Military 
,\ppeals has consistently demor.strat....~ its concern for competent 
.cs-presentation of an accused by carefully evaluating the performance 
of the defense counsel. The rrost recent case, United States v. Palenius, 
25 USC,JA 222, 54 CMR 549, MJ (1977), resulted in the Court of 
Military Appeals ordering anewreview on the basis of inadequacy of the 
appellant's representation. The practical effect of Palenius was the 
exumsion of t.'1e trial defense counsel's scope of resronsibility. 
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The facts of Palenius are nCM rather well-known. After Palenius' 
court-martial adjourned, and pursuant to the advice: of his trial defense 
counsel, Palenius waived his right to representation by appellate defense 
rounsel before the Court of Military Review. The ~aiver was made because 
the trial defense oolinse.l tOld Palenius that there was a good chance his 
conviction 'WOUld be overturned by the Court and that having counsel there 
would rrerely slow t..11.e reversal. The Court of Military Appeals decided that 
this erroneous advice, coupled with the lack of post-trial efforts on 
behalf of Palenius by the trial defense counsel, constituted inadequate 
representation. 

The Court then utilized the Palenius decision to make a seemingly 
slight adjustrrent t6 the military justice system, but one which appears 
to have profound :i.mp:ict. The Court for the first time, discussed the 
duties and responsibilities of the trial defense counsel during the post­
trial stage of the case. In this regard, the Court of Military Appeals 
outlined five reccmnended post-trial steps to be taken by the trial defense 
cou,nsel. These steps are: 

1) 	 advise the client thoroughly regarding 

the appeal process, including review 

by the convening authority; 


2) 	 take action on behalf of the client 

during post-trial intermediate revie.vs 

including 


a- rebuttal to the SJA revie.v 
· with the client 

b- corrections to the record 
of trial 

c- clemency petitions prior to 
the action; 

3) 	 isolate and identify the appellate 

issues, discuss them with the client, 

arrl pass them on to the appellate 

defense counsel when appointed; 


4) 	 rerra.in available for and attentive 

to the post-trial needs of the client, 

as dictated by the exigencies of the 

case [e.g. defe.nnent of confinement] ; 
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5) 	 cease all actions which result in 

the practical terrnination 0£ the 

attorney-client relationship. 


The end result is that the Court of .Vri.litary Appeals has rrade 

the trial defense counsel resµ:>nsible for his client's welfare in all 

pr.ia..ses of the cr.i.."Ilin3.l process. The Court emphasized this res,t:0nsibility 

by explaining that the trial defense counsel can only be relieved of his 

duties after an appellate defense oounsel has been appointed for the 

client, and the Court of Military Review has granted a request for release 

by the trial defense rounsel. 


Not only has the Court of Military Appeals' decision in Palenius 
enlarged counsel's scope of resr:onsibility~ but in United States v. 
Larneard, 3 MJ 76 (1977), it reaffi:rrred the trial defense counsel's 
authority to act on be.'1alf of his client•. Larneard was given "appellate 
leave" (excess leave) while hl.s case was pending before the Navy Court of 
Military Review. That Court's affinnance of the findings and sentence 
was sent to hi~ last known civilian address, but Larneard had since 
;:ioved without notifying the Navy. The decision was served on his sister 
qn 26 August 19 7 4. l~ppellant petitioned the Court of Militw.~ Appeals 
on 15 September 1975, explaining that he had "just received the papers." 
The governrrent ra::>vedto dismiss the petition as being untirrely filed and 
argued that oonstructive se....'"Vice was had on 26 August 1974. In denying 
the governroont' s petition, t~e Court made many significant conclusions. 
Of prime imp::>rtance to this discussion, however, is the Court's explanation 
of the role of· the defense rounsel. The Court reiterated the agency 
.nature of the attorney/client relationship, E!Ilphasizing that the defense 
counsel has. authority to act in the client's stead. As suc..l-i, the Court of 
Military Appeals held that 11 service of process" ma.y be ma.de on an accused's 
attorney (if the accused has executed a valid po.ver of attorney so 
designating his counsel) , a'ld that in all other matters, a defense attorney 
is obligated to oontinue all aspects of his representation of an accused 
despit.e tl1e present ur.availability of the client. 

Along with this expanded resp:::>nsibility and authority to act for 
u. client, the Court of Military Appeals now requires a rrore stringent 
standard of canpete.il.Ce by the defense attorney. Formerly, the level of 
competence which ·defense counsel had to maintain was "reasonable cx:::rnpete.'1.ce" ' 
that is, a defense attorney was expected to exercise the custcmary skill 
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.ind lrnnwlnlqe whid1 11onrully prev.i i kd wi.Urin the ranqc of conpetcnce 
dcnundc..>d oi attorneys in criminal cases. However, the Court of Military 
Appeals rrodified that fonnula in United States v. Rivas, 3 MJ 282 {1977). 
In that case, an important witness who testified in rebuttal against 
Rivas refused to answer the trial defense counsel's crucial cross­
examination questions on grou.7lds that they were incriminating. Trial 
defense counsel made no objection and no notion to strike the witness' 
direct testirrony. The Court held that those anissions constituted 
inadequate representation. In so ruling the Court held that "a criminal 
accused is entitled to rrore than a competent counsel; his right is to 
one who exercises that cornpetence throughout the trial." Id. at 289. 
This standard was elaborated, as fella.vs: 

We will.not second-guess the strategic 
or tactical decisions made at trial by deferise 
oounsel, but where inaction occurs at a critical 
p:>int where action is cornpelled by the situation 
where, in other ~rds, defense counsel remains silent 
where there is no realistic strategic or tactical 
decision to make but to speak up -- then the accused 
has been denied "'the exercise of the custanary 
skill and knowledge which normally prevails ••• ' 
'wj,thin the range of canpetence dananded of attorneys 
in· criminal cases.'" 

***************** 

This is the test to be met by every 
defense counsel practicing within our system 
of criminal justice, ••.•••• 

Id. at 289. 

In light of the greater resp:>nsibilities placed on counsel, and 
the higher standard used by the courts to examine their adequacy of 
representation, defense counsel should be careful to not take any action 
in the defense of an accused which does not inure to the benefit of that 
particular cllent. Furt.'1er, it is recarunended that, when applicable, 
the actions by defense counsel be explained in an out-of-court hearing 
at the trial. For example, the practice of stipulating to obviously 
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provable aspects of the governrrent's case should gain for the accused 
some advantage , tactical or otherwise. If the stipulation does not help 
the client in sane measurable way, the representation may be suspect. 
This is not to say that counsel should avoid stipulations, but only that 
they should not be entered into without good reason. 

Another example concerns defense counsel waiver of rebuttal to 
the Staff Judge Advocate post-trial review. That waiver is crucial, for 
it effectively buries (for appellate purposes) any errors contained 
therein. The only time defense counsel's failure to object to the post­
trial review does n6t constitute waiver of the error is if an manifest 
miscarriage of justice would result. United States v. Barnes, 3 MJ 406 
(CMA 1977). Defense counsel should, therefore, carefully scrutinize 
post-trial reviews to insure that they are not waiving errors. Failure 
to offer rebuttal, when obvious issues are present, may raise inadequacy 
of counsel problems. 

Trial defense counsel should also be aware that allegations of 
inadequacy against them may occur sornetirre in the future. As such, 
atforneys should consider taking steps to prepare themselves for such an 
instance. Some suggestions are that counsel keep thorough records, 
document the reasons for tactical decisions made before and during the 
trial, and consider reducing to writing crucial attorney-client corrmuni­
cations and decisions, e.g., the explanations of constitutional rights 
and options. 

None of these suggestions will be necessary or effective, however, 
absent full and meaningful comnunication between the client and attorney 
during all phases of the prosecution. Such a "shared" defense of an 
accused, in which the client is explained all facts of the case and actively 
contributes to all decisions, will do rrore to prevent allegations of 
inadequacy than any other action. 

OOVERNMENI' ACTION 

There are two frequent actions by the government which result in 
counsel denial that are alrrost institutionalized: 1) denial of the 
availability of individually requested military counsel; and, 2) breaking 
an existing attorney-client relationship. 
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Sometimes, notwithstanding the ability and experience of his detailed 
counsel, the accused will request representation by military counsel of his 
own choice. In such a case, the detailed counsel must accede to the client's 
wish and make the appropriate request. A requested individual military 
counsel should only be denied if he is not reasonably available. Due to 
personnel constraints, the <;overnrrent is understandably reluctant to approve . 
requests for individual counsel and its determination of reasonable avail ­
ability may not be ccr.pletely objective. It is suggested that denials of 
requested counsel be litigated before the military judge when appropriate. 
Reasonable availability is a question of fact which is most appropriately 
revie.vable by an impartial arbiter (the military judge) by :rreans of a 
notion for appropriate relief. For a more detailed discussion of the tech­
niques of such litigation, see "The Advocate", Volume 8, No. 3. 

The second situation in which the goverrnnent deprives an accused of 
his counsel occurs when the attorney-client relationship is broken by the 
physical separation of the clie.~t from his defense counsel. This situation 
usually happens subsequent to the actual court-martial when either the 
trial defense counsel or the convicted accused leaves the situs· of the trial. 
The law in this area is uncertain, as three cases dealing with various 
aspects of the forced separation of attorney and client are presently 
p:=nding before the Court of Military Appeals. United States v. Herndon, 
Docket No. 32,684, petit.ion granted 12 November J,976; United States v. 
Iverson, Docket No. 31,962, petition granted 9 June 1976; United States v. 
Vick, Docket No. 34,241, :e:=tition granted 6 July 1977. A brief revie.v of 
these cases illuminates the scope of the problem, and the breadth of impact 
the Court's decision may have on defense COU!".sels in the future. 

In Herndon, appellant's request for the presence of his appellate 
defense counsel at a limited hearing ordered by the Court of Military 
Revie.v was denied. Appellant appealed, claiming the denial of his Sixth 
Arnendrnent rights because the government refused to allCM the presence of 
his attorney of record at the limited hearing. 

Iverson involved a situation in which the Staff Judge Advocate 
rust-trial revie.v was served on a substituted counsel rather than the trial 
defe:-.i.Se oounsel. This occurred when the record of trial was forward~d to 
arnther post for action by a difference convening authority after disqual­
ification of the original convening authority. The substitute counsel 
never fonned an attorney-client relationship with the accused, and made 
n.o rebuttal.to the post-trial review. The accu5ed appealed and asserted 
t,11.at the government's action in serving the post-trial review on a substi ­
tute defense counsel improperly severed his existing attorney-client 
relationship. 
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In Vick, the accused was transferred to the Disciplinary Barracks 
prior to t..'1e cx:mve..-Ung aut.11ority' s act.ion. Appellant argued that he was 
deprived of his op:i;ortunity to personally participate in post O'.:>nviction 
procedures and t.."lat the separation from his O'.:>unsel was in violation of 
the right to counsel under Palenius. After oral argument in Vick and the 
granting by mMA of petitions in a large number of other cases which 
involve:l the sarne issue, the Court vacated the grant without opinion. 
United States v. Vick, 4 MJ __ (CMA 23 January 1978). In Vick, there 
was no allegation of specific prejudice to the accused which resulted 
;from the transfer and no requests were made by counsel or the accused to 
remain at the situs of the trial. Therefore, it is still uncertain whether 
the Court will consider it to be error v..nen an accused is transferred from 
the trial situs against his stated desires. Counsel should watch with 
interest any further decisions by OJMA. in the many other cases which in­
volve this same issue. 

How the Court of Military Appeals will decide these issues is not 
clear, but it is obvious that each of the three issues involve crucial 
constitutional rights of the accused service member. It is incumbent, 
therefore, that trial defense counsel be.aware of situations like these 
which involve the severance of an attorney-client relationship, and be 
p~~pared to resist the government's action if contrary to the best 
·interests of his client. In the Vick situation, where the client is to be 
transferred to t.~e Disciplinary Barracks against his desires and before 
the convening authority's action, defense O'.:>unsel should make a written 
request to the O'.:>nvening authority to stay the client's tra..'1.Sfer. Such a 
request would probably be rrost successful if the counsel can shON how his 
client's situation falls within t.'1e pu....."Vie.v of Chapter 4, Anny Regulation 
190-47, U.S. Anny Correctional System (15 December 1975). If that fails, 
t..11e appropriate action the..'1 might be a petition/nntion for appropriate 
relief to the milltz.ry judge who presided at trial. [Whether the trial 
judge has the authority to hear such a rrotion is not settled, but in the 
absence of case law, counsel can rely on the military judge's inl1erent 
authority under Article 39, UCM.J. Cou.."'1Sel can argue that because the 
sentence does not have legal effect m1til approved by t..'1e convening 
authority, the trial co'-lrt's jurisdiction remains until the action of the 
convening authority. Thus, the military judge still has authority under 
At·ticle 39 to hear rrotions for appropriate relief]. The rrotion soould be 
styled as a mandamus ordering the convening authority to retain the 
client in the ccmnand, citing United States v. Palenius, 25Ust~ 222, 54 
CMR 549 MJ (1977); United States v. Ca...:J?E?nter, 24 USCMA 210, 51 
CMR 507 (1976); and Halfacre v. Chambers, Misc. Docket No. 76-29 (13 July 
1976), and set out the improper breach of an existing attorney-client 
relationship, consequent deprivation of the client's Sixth ~~t. 
right to counsel, and the reasons for the request. If the military Judge 
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refuses tb hear the rrotion, counsel ma.y then request the sa.-ne relief in an 
extraordinary writ to the Court of Military Review or Court of Military 
Appeals under 28 U.S.C. §1651 (a) and the All Writs Act. See United 
States v. Frischoltz, 16 USQ1A 150, 36 Q.ffi. 306 (1966). Prior to taking the 
steps suggested above, trial defense coun5el should discuss with his client 
what action will rrost benefit him. In many cases a quick transfer to the 
Disciplinary Barracks is best. In others, remaining at the situs of trial 
to actively participate in the post-trial process may appear to be rrost 
beneficial to the client. It is to aid in the latter .instance that the 
above suggestions are offered. 

The Iverson situation affects two defense counsel -the departing 
trial defense counsel and the substituted defense counsel who is served 
with the review. The departing trial defense counsel should alert his 
revie.v of the record and rebuttal of the Staff Judge Advocate's Review 
wherever he may be, or of his willingness to brief a new attorney should 
tl-ie clie..'1t so de~ire. The substituted counsel should, if at all p::>ssible, 
resist acting on the new client's behalf•. He should cite the difficulties 
in establishing a new, long-distance attorney-client relationship, and in 
adeq:uately familiarizing himself with the ne..v case. At a minimum, the 
substituted.defense counsel should establish, on the record, any limita­
tions placed on his representation of the accused. 

REPRESENTATION OF MULTIPLE 
ACCUSED 

The last instance which frequently leads to the deprivation of 
the effective assistance of counsel has been fairly well settled by 
case law and, as affects military counsel, been resolve:l by Arrrr:f Regulation. 
Ho.vever, one situation (when civilian counsel represents multiple 
accused~:;) continues to persist fre'.Illently enough so as to cause the 
issue to ranain in the limelight. 

The rrost rece..nt directon regarding the representation of IlU.lltiple 
clients in the s~ case came from the Departrrent of Arrrr:f in Chai.ige 17 
to AR 27-10 at Appe."1dix D. Change 17, dated 15 August 1977, establishes 
a p::>licy that prohibits military attorneys fran undertaking or being 
detailed to represent oore than one client in cases involving IlU.lltiple 
accused, except in u..11usual circumstances. Even if an attorney finds 

h:iJnself in such an "unusual circumstances," h~ is not permitted to 
undertake the representation of IlU.lltiple accused without first seeking 
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and gaining approval fran the approp:ciate convening authority. Having 
secured such approvaL the rc-gulation-c.hen requires a ~~litary attorney 
(and civilian attorneys) reprezenting several co-accused to fully inform 
the milltary judge. The military judge will then evaluate t11e 
representation issue and insure ca:npliance with United States v. Evans, 
24 	USCMA 14, 51 CMR 64, _MJ_(l975), United States v. Blakey, 24 USCMA 
63, 51 CMR 192, __M.1__ (1976), and United States v. Piggee, 51 C..\ffi 653, 

MJ (ACMR 1976). 

Blakey, Evans, arrl Piggee are the ge."'lesis of the Departrnen.t of Army 
policyoutline::l in Appendix D of Change 17, AR 27-10. Wb.ile this 
regu.lation priJnarily controls the military attorney, Blakey, Evans, and 
Piggee govern the conduct of all counsel (including civilian attorneys) 
who practice before courts-martial. 

In United States v. Evans, supra, the Court of Military Appeals 
ruled that an accused had not knc:Mingly consente::l to t11e subordination of 
his interests to those of his co-accuse::l by t.."1-ieir retention of carrron 
cou.1.sel, and ordered a rehearing. In United States v. Blakey, suora, the 
Court of Military Appeals reiterated the Evans' holding, explaining that 
"it is not t..."1e rule, but rather th.e exception that one attorney may represe:c.t. 
multiple accused at a joir1t or cormon trial." Id. at 193. The ilr-FOrt of· 
Evans and Blakey is that unless it can be demor..strated that there is no 
conflict, counsel cannot represent rrore tha..'1 one accused at a joint or camon 
trial. 

The Anny Court of Military Review then dealt with this issue in 
Piggee, holding that an accused could make a JG1cwing, intelligent ar.d 
voluntary waiver of the b"1lfediments cause::l by an apparent conflict of 
interest of his trial defense counsel. In so ruling, the Court established 
the follcwin; procedure to be UBe::l by military judges in situations where 
conflicts of interest appear: 

1) 	 address each defe.J.dant persor..ally, 

2) 	 forthrightly advise hL~ of the potential 
dangers of being represente::l by a counsel 
with a coriflict of ir:terest: and the consequences 
of such representation, 

3) 	 ~licit frcm each defen::iant a narrative response: 
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a) 	 t...~at he has bee.~ advised of his 
right to effective represe~~tation; 

b) that he underst:---mds the details 
and perils of the conflict of 

·interest; 

c) 	 that he has discussed the matter 
with his attorney or an independent 
counsel; and 

d) 	 that he voluntarily waives his Sixth 
Amendment protections. 

As a practical matter, representation of multiple co-accused by 
a single r:ri.litary counsel is nrM a rarity. Hc:wever, civilian counsel 
appear, with disturbing freq_iency, as a defense attorney representing 
seve;.a.l co-accuseds. In rrost cases the military detailed defense counsel 
for thA individuals clients· remain on the case. The result is military 
cot~.nsel representi.n:f individual co-accuseds, while the civilian counsel 
represents all the co-accuseds. When such a situation occurs, it is 
incurrlbe.:-1t upon that military counsel to advise his client in the same 
particulars required of a military judge in Piggee. It is irnfX)rtant to 
note that this is required even if the military counsel is subsequently 
e-xcuseJ.. 

CONCWSION 

The Court of Military Appeals has and is shcMing intolerance for 
the deprivation of~ accused's right to counsel, whether the deprivation 
is through governmental action or defense counsel error. There are benefits 
which accrue to the defense oounsel as well. The effect of Pale.nius and 
La:r:n<?.ard, was to elevate the trial defense counsel fran that of an educate:!. 
"clerk" at a p:::-ocessing station to that of an attorney resp:msible for his 
client i.i.'"1 all as:t?t--ctS of the judicial process. Hc:wever, the prestige of 
full professional responsibility has a price - canpetence without anission. 
The p1:iet~ of an accused's representation will not be borne by him nor 
will he bear the consequenses of deprivation of counsel. Those burdens 
:?-;2.i.-)ng to counsel, the judiciary, and the gover!'lm2nt. 
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For the vast majority of military prisoners with sentences to confine­
ment of four years or rrore, and for many prisoners with shorter sentences, 
release fran confinernent occurs not upon expiration of the sentence orig­
inally adjudged or reversal of the prisoner's conviction, but thrOi;.g-h clerrency 
or parole. A much smaller nurrher of prisoners with punitive discharges 
are restored to active duty, usually in a:mjunction with reduction of the 
sentence to confinernent. Despite the .imfx:>rta."lce of these fo:rms of sentence 
relief, little is generally kna.vn. by accuseds or their counsel outside of ti."ie 
confinement setting about the mechanics of the process for obtai.ling cle:riency, 
parole, and restoration to duty. The availability and probability of cler~iency 
and parole are, and should be, of vital concern to t.'1e accused even before 
his trial, not only lA..~ause of his desire to kncM as nearly as .EJOSSible how 
much tirre he will probably have to spe."ld in actual confin~t, but also 
because considerations of sentence relief have a great deal of irrq:>act on the 
desirability or undesireability of a given pretrial agreer.e...'1t. .. 

The purpose of t.11e folla,ving article is to describe eligibility require­
ments for the various types of sentence relief available in the military, to 
identify the sources of such relief, to trace the process whereby a prisoner 
(and in pai.."ticular, a prisoner at the U.S. Disciplinary Barracks) is ccn- · 
sidered for clerrency and pa.role, and to discuss the factors 'Which <..U"e t.:iken 
into account in t.11e decisionrnaking process. Much of the info:mation, 
especially the material relating to the manner in which various aspects of 
the inmate's confineme..."'lt record and prior military service affect consideration 
for sen~~ r7lief, is derived from interv~C"wS with ~s of the United 
States Disciplinary BarracJr..s (USDB) correctiona.l staff, as well as fran the 
experience of the author as defense counsel assigned to the USDB. 

I. AL"TIDRITY 'IO GRANT SENI'EN:E RELIEF 

The first and rrost obvious source of "cleirency" for the military 
prisoner is his original court-martial convenin; aut.11ority, who has in effect 
the pc:Mer to grant total or partial clenency by disapproving all or part of 
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an adjudged sentence.2 In addition, any cxmvening authority authorized to 
convene the sarre type of court as th.at which lllTfOSed the original sentence 
and woo later exercises jurisdiction over the accused has the authority to 
mitigate, remit, or suspend, in whole or in part, any unexE..."Cllted r:ortion of 
a sentence.3 The notable exception to this rule is the convening authority 
exercising jurisdiction over prisoners at the USDB or institutions in the 
Federal Bureau of Prisons syste:n.4 Since under current Army regulations 
all but a handful of prisoners with a term to confinement plus punitive dis­
charge as part of their sentences serve their confinement time at the USDB,5 
the practical effect of the clemency pc:Mer just described oa:urs in the case 
where a prisoner finishes serving his.sentence to confinement prior to a::m­
pletion of appellate revi6'7 in his case. In such cases, the fonuer prisoner 
has the option of returning to active duty pending the out.cane of his apt,::ieal, 
and the convening authority at his n6'7ly-assigned r:ost may during this 
interim period take clemency action with respect to him. 

At any ti.rre prior to completion of apt,::iellate revi6'7, The Judge Advocate 
General of the Army may mitigate, remit,. or suspend any unexecuted i:ortion 
of a sentence.6 It would appear that, at least in t.."1e case of inmates con­
fir.ed at the USDB, this authority is rarely if ever exercised. The cl~ncy 
authority of The Judge Advocate General and that of convening authorities 
subsequent to the original authority does not apply to cases involving dis­
missals, t.-,e death pe."lalty, or general officers.7 · 

With respect to USDB inma.tes and military prisoners in federal civilian 
penal instimtions, clanency authority is generally restricted to the 
Secretary of the Army with a f6'7 significant exceptions. As might be expected, 
tJ1e fact that a prisoner is transferred to the USDB prior to the ti.me the 
original convening authority takes his action in the case in no way deprives 
that a:mvening authority of his pc:Mer to disapprove all or any part of the 
adjudged sentence.8 Although it is mt generally known, the Canrrandant of 
the USDB has sare significant clemency authority of his own with respect to 
both USDB inmates and those inrrates confined in federal civilian prisons. 
Probably the authority rrost frequently exercised by the Corrrnandant is the 
pc;-.:er to mitigate, remit, or suspend all unoollectecl forfeitures, regardless 
of the length of the sentence.9 This tyr;:e of clerrency is mrma.lly afforded 
to irirr.ates with good institutional records as an incentive to earn assignnent 
to certain key industrial and service jobs within the USDBlO. It should be 
noted, hc::Mever, that once a prisoner pa.sses his date of expiratin of tenn 
in the service (El'S) , or once his appeal is final and his discharge is executed, 
he is no longer in a pa.y status and cannot receive military pay whether or 
not he has forfeitures in effect.11 . 

The Carmandant, USDB, also has tot.al clem:mcy authority with respect 
to the sentence of.any surrrnary or special court-martial, except that in 
cases where t,e prisoner has a bad conduct discharge as part of his sentence 
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and applies for and is denied favorable action by the Carni.andant, such 

denial must be reviewed by tJ:e Secretary of the A.:af¥.12 Tne Carrrnanda....11t's 

clerr~ncy authority as to sentences of ge,J.eral oou....-t-martials is consid­
erably rrore l.i..'nited. If a prisoner is convicted of a "solely military 

offense" and he h~ less tJ1an six m::x:ths to serve (after deduction of good 

conduct time) upon arrival at the USDB, t..11e Ccmnandant ma.y suspend the unex­

ecuted portion of confinemel1t and may also, if the prisoner shows potential 

for rehabilitation, transfer him to the U.S. Anny Retraining Brigade, the 

Carrnander of which will in tum make a detenni.nation as to whether the prisoner

should be restored to duty.13 

The Secretary of the Army has total authority to rernit or suspend an 
unexecuted part of a court-martial sentence, with the single exception of a 
sentence approved by the President.14 The Secretary has, ha.vever, delegated 
to the Anny Clemency and Parole Board the p::Mer to make detenninations as to 
pa.role of prisoners, including the p::Mer to \','dive various regulatory require­
ments for parole eligibility.15 Adverse decisions of the ClertEncy and Parole 
Board, however, can be, and frequently are, appealed to the Special Assist ­
ant to the Under Secretary of the Army.16 In addition, the Board is charged 
with responsibility for reca:rrnending for or against clerrency (including 
changes in types of disc.11arge) in individual cases, as well as the responsi­

17bility for developing uniform policies for t.~e cl~ncy and parole of prisoners. 
The Foard consists of a permanent chairman, who is a civilian, and two field 
gra~ off±&ers, of wh::xn one nust have legal training or expe:i;ience in cor­
rections. 

II. ELIGIBILITY CRITERIA 

All USDB prisoners, all military prisoners in federal institutions, and 
all former USDB prisoners on parole are eligible for clemency and, in fact, 
must be considered for clemency at least once a year by the Anny Clemency 
arrl Parole Board.19 Eligibility for restoration to duty is defined largely 
in the negative -- Anny regulatiors provide that in t.11e absence of "excep­
tional circumsta.'"'lces" conviction of one of a nurriber of classes of cri!re will 
disqualify a prisoner fm-n consideration for restoration. Included arrong the 
disqualifying offenses are crimes generally recognized as felonies in civil 
law, serious crirres evidencing disregard for the "rights or feelings of 
others" 'Which are "willfully malicious, brutal, heedless, and lacking in 
serious provocation", desertion or NflJL with intent to avoid hazardous or 
i.rnµ)rtant duty, or a history of repeated dru..'1.l(enness, narrotic addiction, or 
"continued difficulty in adjusting to military life. 11 20 Largely as a 
result of the narrowness of the category of remaining eligible prisoners, 
the percentage of prisoners with punitive discharges who are restored to 
active duty is very srra.11--approxLrna.tely 2 percent. 

In order to be eligible for parole, a prisoner must meet several 
quantitative requiremer1ts. He must first of all ~v7 a s7n~ce to con- . 
finement of at least one year a."1d a day.21 In addition, if his sentence is 
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th.rs-e years o:: 10ss, r.e ::nu.st b.a.V>:; served at lea.£' t. (Kf':· ~1J.rci of 1-d s t.er:m or SD{ 
r.ut:..tJ1s, \Vhic1-J.ev\:::r... is grea.ter. If tl".1.t~ Sf~~-~t)::~~J.c-:e :i.s 1c;r1g:::;::~ t.2~...~~n .·.~J:.2:'Ge y2'~rs, 
,_, . · ··+·- ,.,....,, ..... '.r:~:.'.,"0 !';-"'."-,'......._.;; a'·: .L" .,,c:·+- or.c ,,-,,-·.·· ····" -'·h·" -=--.::,·-·~·c,... ..,v-, .:.2. B-:.·u-....,j +.t,1' s\J1e Lr.:!.~-s::4L.e J. .....,,_~r..... _Y.' __ ,.;..t.. ~.-::---.. _ c.::.:::..' . ....;'- i...i.• :. .i'<..;;c' . ......._ ~.. "'....... ~._.. ... l ..~::.&..L-::.<1 L·-..,.iu~ .. w1. 


...... ~"-C::-T'r-:::.i'.'1-· 1"t i·,.... i·p u'o ·th~:. CipTl"'\Q.'?")·"--:r -::--nr-1 ·:-: .... r,..,,1'7'· ~...··.-~v·1- -~-:o ,~..::-~-.-:::.-('F'..f1···~l ....t-.~~6.<Ji..1.,~..... 1.. ..b ... _ ... _..,_. 1 _ ..-:> ...... .i.~:. ..L...,.... 10;:.-.;,.,_.._.i c. ......... J. a \...,.1~\;;.: J...- .._t.,_.;._~ 1.. ,,,,.t.~ .... ,._.. .•. tl..i..a.i\....,. LIJ.c 


~;rj_::.;?ncr' s pa_role elig~~lity dab:::, but. th~ ~' d. cc:;n1ot. p:,,3t;;iorK~ ~hat d~te 

' ,...,..,,,.. "-'h~n o-·"'-thl.v·a o.c: +.1-,..,, <>'•"'+-·-11c~ ~3 J. n .,...i...~ c~r·r> .-..+' -. ,,,.,,...,...<:'..~"-- il1
f 0._r .J~On"j~ U:..Ul- J.J.l..;.; -J.... ,,_ J... l-;...1.t:" •• .....,·.......!tt....e~. C• .. J: ir.....ti.~;::: o.~_,r_:... \_,.....:... ':-i. .;_).::.;....h ...~.1.\..:c.. 


E:-xce::;3 of 30 ·yea.rs, the Boar3 •:;ci,:;,-1r10t postpon2 yc.J:.·0le eliq'.L:'..li t:.y past 10 

\""C~·.:1x·s w 24 Of <~t11--se, t!~"::..~··· .:Ls r;~J ()~~)I.igr~t.-Lo11 ()/'"; tlY:::· E>)~'"t; of t:"t1e J.J:~·trd to 

.. , . . . - } 1 . . 1 . '.b'graJ1t p~.~1~~0.:..e ~it a.:n:.r ?-."JJ_r~:t ir1 t..:-;.Irz nlf::.r~:3.LJt ..J~::J,:·1~1s-:::. ~-~st~ i)::isortG~r 1.~'3 e. _J_~;:t ..!...Cc 

~\~:c1 a.d.C~ t.1..cr-i t.{) rr~.e-t:.ir1g tll(:~ ul:.ove re~.~f.1.L-:-:3:'n(;JJ:i.::.z, tJ.1t~ r=·~""iscI~~~i.. lli.l.~.st: t1ai./e as 
par-::. of his sentence an U...'1.Si.Epr;::nded punitive dif;cti.Girge, a.s no ir:ri..a.te is 
pa.::::oled back to dut.y. A l:~hlE'..r fr:dero.l c.om:·t h2.r:; rece.n:::.J.y l-1.:.cld :L:1 c:q,:al pro--· 
t:>ct:Lo:::i. grounds b'1at milita.xy priso;:r::.rs co1~~:Lr:G1 .:i..r1 civilian i;:;s'::.i tutio:n.s are 
C!r1t:.~_ --:::l2d tc f.>e considered for parole i!~ acco:1::0..~Jnce r;~rit11 tl1e u~llii~::,_~~; 's 
parol2 eligibility riJl.es r2tJ1e.."L tha.I1 the less 11:-;ni.e..°'"lt IUle.:> e::.·t.<::;.~Jlishoo by 
t i1"' -.:;·•::.·"c"""'l P=-,....o1 e ,...,,....,.,..m;ss~on 26.,, .l ~ L -..-V:..\.:.:,;..t- ...... C.(...L.. ~ \.,...A....41..ta.U•.L .L • 

Tr~e.r2 a.re t:lvo f-::i:ans of parole wnich c.o nc·t. i;-:'101.ve a :p2r·.-2ncnt departt'J:-6 
o.E ·ii•e p:c·;_;:::cner fro.u tJ1e USiJB. In c.:::.~:.:<:::::: ·of c:;:iti.cal illx:.ess or d':;at..'1 of c.m 

irrrnF;J.i ~te rela.tiv£~, t..i.ie CrnTJandar:t ill;:'lV aut."1.oriz2 tt·!-::'.?ora....x p:D:ole, nonna.lly 

:=or ~::cric;::ls r(') lor1ger tha..'1 or1e .~.,e2..~ .. 27 For P.l"':.Lsor:.er.·s j_n r::d... 11:-i.nrL"U:~l 0 t'1." Cl;..s::..c~J.~l 

(i.e. 1 1::)cal oaro:..30 status), there is &"1 armnal Sp:e:-:-:ial o:;:·:;::,r:-p:.:rca..::-y 1Icn'J2 
Parole authorized fc:c o.pprox5.rrately one wee.k. 28 This pa..role is fre<fue.i.'1tly 
s:;rante::1 l.m o::::· nea.r t..l-ie Christr.as holida1·s, and :._s providt."'<i in on:-:.c0~ to 
s trengt.11ei1 the prisoner 1 s f~-r.ily ties, provide an il1c211tive for ~Y.J::>:i..ti;;e 
b2l:1a.\•ior, a11d provide a.'1 opport.u:.1.ity to exzrcnine the irJ::ia.te' s :t:E.rfm.TL-..:mcc 
Ou·'-c:::~ -'ec of con·-i::; "'~·n,_ 29 rr~-:::::. ,...,..,-·nti~ ·'c·,:d·i'vc :r··-:>-·n'r·=.~;;:,n-'-c:: .:=,..-,..- Cr.:: .... i·al T,....,.,,,...,.......__L......--4~.... .1.L..LJ.l.10:;.u.K;;;;.1 ~o J.,.t;: "'i~ l..~,.i.-- ._.. \-1·;1~ ~l~:... i-..... J..-._;J... us.---~ -c:;;.~r-J... 

~uy Hort~ P~ole eligibilicy are sarr:e.iz0t ccrnpl.::;;.<:, and are contained in1p,R .L90-47. .. 

III. PIDCEDURS FOR COtJSIDEPJlfl'ION 

Clcr.::=-ncy c::::tions wlii ch are taken C1rirectly by t...11e Cc.."Il'C1:.--u1d.z:nt 
1
. USDB, a-re 

n.:>:t:id.3.ll'.:' gr2.ntzd or denied o.1.11y n ... frClr.1 tJ1eupon ~pecial v.r.ritte!'l >e:[u.est 
.1.nc1a:Lc' concc:.rncd t.o the COITIIT'.a.ridar1t~ C:n.s e..x:::::r~ptio:-i is rE"'..sto.ration of 
cil2 ·:2.L7 P<?..Y, ·,.,ttich is no.rrJa.lly reo::::m::-erLcd by .:;m Assignr.en:: Board at the 
u;::.:;3 when it rc~:.:::es a re~:.,.'1d3.tion t~ place an inrrate in a key industrial 
or s0r.ric2 -:.~rk detail. Requests for ckE.rc::-..cy frcm 'l'he Judg.:: Advoca.te 
r_;\,.':12ral er c".. s°J.bsequ&<t convenii.'1g auti.'lority follo.ving retvrn to duty 
pc-:::'ld:.r:·-; o.ppeal may be c:.ddressed directly t0 that authority. 

Fer inmates being consiaered for clerne:K.:'.f, parole, or restoration to 
duty by 3ecretc;rial action or a.ctio::1 of tJ:1e Al..Tr:C'f Clerrency and Pc.role ma.rd, 
t:1ere arc basically four procedural steps i::--..volved in processinq ti.11.e case. 
They c..re: (l} Recan:Th.";.11d.'3.ticn by the Disposition Boardr USDB; (2) Recan­
me:nda.t:..on by the Corr:nandant, USD:2; (3) Rs-'<.::c.rcttendzti.on or (~n t..'1e case of 
Parolf~) action by U1e Anny Cle.11enC".J and Pa.role Board; and (4) Action by the 
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Secretary of the Army (in the ca.se of clem:.:ncy or restoration to duty) or 
on appeal of parole denial to the Special Assistant to tJ1e Under Secretary 
of the A:rmy. Eac.i.11 of these steps is discussed in rrore detail below. 

B. Disposition Board. 

' . . 
Each inrrate is entitle§!: to conside+ation of his case by a.Disposition

2:COard at least once a year. In ad.ditio11, special boards may be requested 
and granted between a.'1.'1Ua.l OOards if the prisoner da:-onstrates a carrpelling 
reason for such a board, such as a rj}ently-arisen farnily problem or other 
rriajor change in the innia.te's status..3 ThE;! purpose of a Disposition :Board 
is to rriake recorrmendations conce...-rning four methods. of rennval of the ir:rrate 
fi::-or:i '?1e USDB -- cl:me11Cj,{ parole, restoration to duty, a.11d transfer to a 
civilian federal prison. No prisoner is considered by a Board until 
the USDB has received his convening authority action. The lengt..'1 of tine 
between the arrival of the imiate's ronvening aut..11ority action and his 
Disr:x::isition Board depends on the length of his sentence, with "short­
tirLlers", (i.e., inmates with sentences of eight rronths or less) given 
priority over others. Those wit.):1· sentences of· two years or longer can 
usu.ally expect to meet ~5 first Disposition Board six to eight rronths 
after t.'1.e adjudged date. . · 

A Disr:x::isi tion Board is ~sed ..of at leasSFee officers, of whc:m one 
is a pennanent rna.Tber ruid a field grade officer. All Boa..-.U merrebers are 
;;>art of the USDB perrrane.at staff, and·rrost are either Military Police 
officers or· Medical Service Corps officers ..· Ead1 rreroer is assigned 
certain cases on which he must brief the other rna:nbers. The Board also 
viaNs admissions and progress su:rmaries prepared by psyc.i.11ologists and social 
\V':Jrkers working within the Directorate ,of Mental. Hygiene. The Board views 
the inmate's correction reoord, including disciplina....ry reports and work 
evaluations. Norrna.lly the only. infonnation the Board .sees regarding the 
offense is from the admission surrrnary, althougn frequently the correctional 
TrE:atrrent File contains a COP'./ of the Staff Judge Advocate's review. The 
me!'ibers do not J:i.ave a copy of the inmate's record of trial, and would not 
no:IT.B.lly be aw-are of (for example) test.irnony in extenuation and mitigation 
U.'1less the inmate brought it t.o Uleir attention.37 

The inmate is entitled to appear.before the Board and to present any 
v1ritten rratter (including letters of reo:mnendation or portions of his 
record of trial) which he desires. In order to be considered for restora­
tion to duty a 9risoner must sul::rnit a written application in which he. 
acr..ro.vledges that if his rB:!Uest is accepted, he will subrni t to a period 
of retraining and tha.t failure to canplete suc.11 training maa result in 
irnp:)sition of t."le renainder of his court-martial sentence.3 At the Board 
hearinJ, the ir.mate is not entitled to legal r~g-esentation ·and fe.v inmates 
even seek legal advice prior to the proceeding. · 
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Prior to the convening of the Board, the .inrnate is interviewed by the 
Program Officer, USDB, or, if he is requesting and is eligible for parole, 
the Parole Officer. During these intervie<A'S, the inmate receives an 
op}X)rtun.ity to express his desires and to be counseled as to t11e irost 
appropriate progra'TI for him. These officer~ also explain the eligibility 
requirements and the Pa.J;"ole Officer together wi!tJ t..lie in-nate will formu­
late a parole plan to pr~a.'1.t before the Board. In cases where the inmate 
has requested parole, the Parole Officer makes a reccmnendation. 

After the Board meets, it makes a reo:mnendation as to cle"re.Ilcy, 
parole, restoraUon, or transfer to a·~ederal institution, or sarre canbina­
tion of these actio~. This reqcmnendation is by regulation secret 41 and 
cannot be revealed to the inmate. The reccm:nendation is forwarded to the 
Catrnandant, USDB, who makes a re~ndation of his CMn and forwards the 
case to Washington. The average time from t..11e convening of the Disposition 
Board to final action from the Secretary o:i;- the Cl~cy and Parole·Board 
is about s~ weeks. 

C. Army Clerrency and Parole Board; Secretarial Action. 
I 

The A-rmy Cl.ar~ncy and Parole Board employs professional c9rrectional 
analysts to brief ar.d surmiarize the prisoner's record and the reccmrenda­
tions made by the Cc.ummdant ~ the Disposition J;)oard. These are forwarded 
to the Board rrerrt>ers who (in the case of oorisidefation for cl~cy or 
restoration to Q.uty) make a reccmnendation to the Secretary of the Army or 
(in tne case i;:>f paroli.e) make a determination as to parole eligibility and as 
to whether or nqt to grant parol.e. · 

Anny regulations prohibit personal appearances by a prisoner or his 
counsel before the Clemency anq. Parole Board.42 aowever, the Board is 
required to corisider all written material s\,lbmitted cy the ca.rrlidate for 
clerrplcy or parol~, and this ITay, of course~ include statements fro..'11 counsel 
as well as recamiendations frCJn cad+e personnel at the uson.43 

Adverse decisions on parole are appealable, and the Parole Officer, 
USDB, and his staff frequently assist inmates in filing t..1ieir appeals. 
Although exact statisti<;s are not available, the Clerrency and Parole Board 
and ti.t.ie Secretary of t..lie "Arrrrt ultimately follow the reccmnend.ations of the 
Dis!_X)sition Boar¢! in approxi;nately 85 percent of the cases processed. About 
one in five ·appeals of parole denial is sucGessful. 

' ' 

rJ. EFFECI' OF VARIOUS FACIDRS ON SENIP\CE RELIEF 

A. General. 

Vii'hile many factors affect th~ determination whether an inmate will 
receive favorable qtttion on his sentence, there can be no doubt t.."'iat the 
two rrqst i.."'TipOrant considerations are.the seriopsness or lack of seriousness 
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of the offe...'1.Se and t11e nature of the in11ate' s record in confinement. Bevond 

th~se consideratior:s, b·...~ere follo..v, in approximate order of importance, "' 

the relatj-~ length of his sen.tence vis-a-vis typical sE;:ntences for -sind.1,a,r 

offenses, the prior rnilitar_f and civilian record of the prisoner, derron­

strated family need or othe:: canpassionate oonsiderations, recrnmendations· 

of· the military judge or Staff Judge Advocate, rea:rrmendations of profes- ­
sional staff (especially officers) of t..>ie USDB, reconm:mdations of fonner. 

o:;:mrrianders a.T'ld supervisors, and reccmnendations by others. 


A poor disciplinary record at tJ1e USDB usually blocks favorable oohsidera­
tion regardless of the strength of the other factors present in the 
case. It is rare, for example, for a.'1. inmate to receive any favorable 
recc:m:rendations fran a Disposition Board when at the time of consideration 
he has forfeited gcxxl conduct ti.ra2 outstanding. It would be even rrore rare 
for an in.'Ja.te daniciled in :maximt......"'U custody grade to receive favorable oon­
sideration (other than a federal transfer, which ma.y be viewed as favorable 
in the inmate's eyes). 

The necessity for a clea."1 institutional record is especially accute 
:i.n the case of long-term in.'Li.ates, consisting primarily of those with · 
sentences of five years or rrore. A typical pattern for an inmate with a 
sentence of (for example) thirty years and a gcxxl confinenent record is.t:0 
receive no favorable a.ction other t.."1an custody elevation at the first tv.K:> 
or three annual boards. On the third or fourth board, he may receive a 
clemency cut in his sentence: -- perhaps five years or less. Subsequent· 
annual Boards would increase the size of the cuts, and advance the inmate's 
parole eligibility date. Eventually he would be paroled. In the case of 
t.."le hypothetical iru"T.a.te with the thirty year sentence an:1 a perfect or near 
perfect record at t.i"le USDB, he might well be released on parole after · ­
serving five to seven years actual confinerr'.ent time. Ha.vever, any mis­
ronduct on his part would postpone the consideration he might otherwise 
receive -- so that he would be getting his initial (smaller) sentence cuts 
only after serving several years in confinement, and the entire timetable 
would be pushed bad.::. The figures give...'1 are, of_ course, hypothetical and 
approximate, and there are often significant differences fran one case to. 
the next. 

B. Clemency. 

Although the term "clemei1cy11 enccmpasses any type of reduction in . 
sentence, in practice clernency action by the Secretary of the A.rrrrj alrrost 
invariably takes the forrn of a shortening o~ the confin~nt ~· · Clanency 
action by the Ccr;rnandant of the USDB, ha.vever, canes :rrost often in the fonn 
of a suspension of forfeitures of pay. 
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The Correctional Classification Program Handbook, used as a guide for 
Disposition Board m=mbers at the USDB, lists the follCMing factors as 
weighing favorably for clerrency; youth at time of offense, situational 
nature of offense, clear prior military and civil record, length of mili ­
tary service, verified fa.'ltlly need, develorxrent of occupational skills, 
in::!reased maturity, length of oonfinanent, meaning clanency has for 
offender, effect of clerrency upon inmate population, cind psychiatric 
reoornnendation. On the other side of the coin, the handbook recognizes 
the follCMin~ as factors militating against clerrency: serious nature of 
the offense, relatively short sentence, prior civil and/or military offenses, 
effeet of release upon military service, short period of military service, 
short period of confinement served, poor adjustrrent to oonfinement, remain­
ing porti~ <?f sentence caz;best be sa;red under parole supervision, 45effect upon inmate population, and meaning clem;mcy has for the offender. 

c. Parole. 

When a prisOI)er is released on parole, he is allCMed to serve the 
remainder of his sentence under the supervision of a U.S. Probation Officer 
outside a penal institution. Parole does not involve a reduction of the 
oonffuenent term; In fact, a parolee must agree, as a condition of parole, 
to forfe.i,t his accrued good oonduct time, so that the date on which he 
oot.air.$ "freedcm" is actually postponed beyond what it would have been had 
.he remained in oonfinement. 46 Parole involves sare significant deprivations 
of freedan, including restrictions on travel, occupation, and personal 
assooiation, and a violation of parole oonditions can result in return to 
oonfinelrent (follcwing a pa.role revocation hearing) for service of the 
remainder of the tenn without credit for the time spent oh parole. 4 7 While 
on parole a parolee continues to receive annual clanency oonsideration 
which frequently results in reduction in the time to be served on pa.role. 

. The Correcti~l Hanabook includes as factors favorable to parole the 
"optimum tirre" for relea.se, good response to the institutional program, 
first offender, clear civil record, extensive honorable service, stable 
family or marital status, meaning pa.role has for offender, adequate parole 
plan submitted, fX)Strelease supervision is considered desirable, and 
capable of ccmplying with parole requirements. Also included in the list 
is fa.'ltlly need. Parole is less likely to be granted if the following 
appear: further oonfinerrent would be beneficial, poor response to insti ­
tutiona,l progra."tl, previous offenses, civil criminal record, personality 
¢tisorder (alooholism, drug addiction), unstable employment record, lack 
of family ties, adverse effect upon the carrnunity or military service, 
unrealistic parole plan, and "Nana.die tendencies". 48 . 

D. Restoration to Dury.
' 

The correctional Handbook recites the follOwV'inJ as circumstances point­
ing tCMard favorable consideration for restoration: dEm:>nstrated capability 
for further service, favorable prior service reoord, possession of skills 
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nee~ed ~y the servi~, mea.?ing restoration has for the individual, strong 
rrotivatic:::i., evaluation of inrnate by forr.'.e:" corrr:ianding officer and SJA 
stable personality, evidence of wi1lingn2ss to accept resi:onsibility,'nature 
of offense, youth at tirre of offense, and first offender. On the other 
hand, aJ1y of the following ~uld lessen the li1'elihood of restoration: 
failure to meet physical and intellectual standards, p:::or prior service 
adjustment, relatively short period of prior service, lack of aptitude, 
lack of rrotivation, unstable personality, disturbed family situation 
likely to affect service, civil criminal record, serious nature of offense, 
and poor resp.'.)nse to institutional program.49 

E. Protestations of Innocence. 

Perhaps the mistake rrost frequently made by inmates in appearing before 
Disp.'.)sition Boards is to belabor protestations of t..'leir innocence. This 
does mt and cannot help the inmate, as the Board rrernbers are in effect 
directed by USDB p:>licy to assume that the prisoner is, in fact, guilty of 
the offense of wtJ.ch he was oonvicted.50 Furthenrore, due to the scrprisingly 
large number of inmates (including a number who pled guilty at trial) who 
do protest their innocence at these Boards, it is inµ:>ssible and inappro­
priate for the Board members to try to redetennine the facts of each case 
as though they constituted a second court-martial. Conseg:uently, to the 
extent that an inmate may affect the decision of his Board at all by 
attempting to convince the members that he is innocent, he may succeed orJ.y 
in destroying his Chm. credibility. 

If anything, a penitent attitude nomially makes a nore favorable 
impression on the Board than persistent cries of innocence. This is not 
to suggest that an in'1late who sincerely feels hirrself wrongfully convicted 
should lie to the Board and adr:lit guilt. It does mean, ho.-:ever, that to 
the extent such an inrrate chooses to discuss his offense at all with the 
Board, it is r..ormally in his o,.m best interest to con:':ine his ccrarents 
concerning the case to matters ir1 extenuation and mitigation and to answer­
ir1g. specific questions i:osed by the Board rranbers. 

F. Assistance of Cou."1Sel. 

While the militacy defense cou.'1Sel cannot represent his clie."lt at the 
various a&ni.nistrative board hearings in the sentence reduction process, 
in appropriate cases t.11ere is a valuable role 'Whic..11. he can play. First 
of all, he can advise his client, especially in the difficult ~ 
immediately follcwing imposition of sentence, of the availability and 
probability of clemency and parole in his case. Serondly, if his clie."lt 
has made a favorable impression on the militarJ judge or Staff Judge 
Advocate, he may request letters fran them r~ncling cle.'1\eilcy or restor­
ation to duty. The sarre applies to reccrnnendations of forrrer ~ 
cc:mranders. Counsel can also inject a greater element of certainty and 
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confidence in his client by sro·rlng a familiarity with tJ1e clernenC\.f and 
parole syster:l on which t..11.e client will soon be heavily der:iendent for his 
early freed.an. Finally, a word to the int.elligent client alx:mt the manner 
in v.;hic...11. his oonduct in oonfinerrent will affect cle;nency detenninations 
TIBY save the client fran having to learn the .importance of a good insti­
tutional record the hard way. 

41ost of the information relatinq to procedures and J:Olicy oonsiderations 
in the administration of t..'1-ie Army ciernency and Parole Program is derived 
fran the sta.ff of the Programs Office, U.S. Disciplinary Barracks, which 
is c...11arged with responsibility for processing recarme.~dations for clerrency, 
tx:L..vole, and restoration.. 

2Article 64, Uniform Code of Military Justice, 10 USC §864 (1970) (herein­
after cited as UCMJ); Manual for Courts-Martial, U.S., para. 86a (Revised 
196S) (hereinafter cited as Manual). 

3
AR 190-47, para. 6-2la (Change 1, 3 March 1976) • 

•"rid., para. 6-21b. 

SAR 190-47, para. 4-2a (Change 1, 3 March 1976) provides that prisoners 
with unsuspended punitive discharges who would have trore than 30 days oon­
fir:ar.ent remaining to serve (after deduction of good conduct time) Uf?On 
arrival will be transferred to the USDB. Other prisoners with unsuspended 
pu..'1:i.tive discharges se:i:;ve tl1eir sentences at the facility where confined 
2::.'!:: t:.he-: ti:rre of trial. 

6
.l'J{ 190-47, para. 6-21 (Change 1, 3 March 1976). 

7ra. 

8ra., para. 6-21b(l). 

91 ­__Q. I para 6-2l(b) (3). 

10 cm-rectional.. Classifii:;ation Progra..'11. USDB Merrorandum, para. 15-1, para 
3-2b (1Deaneber1976) (hereinafter cited as Merrorandum). 

llnepartrnent of Deferi..se Pay Manual, p:ll'a. 1031b (19 ) • 
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17rd., para 2b(2). 


18rd., p:rra. 2a. 

19AR 190-47, paras. 6-15e, h (Change 1, 3 March 1976). 


20Td 6 ,6
~·, para a.-.l.. 

2~ 190-47, para 12-5a(l) (15 Dec61lber 1975). 
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24rd. 


25
rd., para 12-Sa 

26King v. Federal Burea~ of Prisons, 406 F. Supp. 36 (E.D. Ill. 1976). 
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Merrorandum, para. 4-1. 

35AR 19Q-47, para. 6-15£ (Change 1, 3 March l976). 

3c;
°Menorandum, para. 4-1. 

37Ia., para. 4-6, 4-7. 

38 
AR 190-47, para.• 6-17 (Change 1, 3 March 1976). 

39Ia. , para~ 4-7c. 


40Id., par~. 4-5. 


41AR. 190-47, para. 12-8, Cflap. 6; ME!rorandum, para. 4-7c. 


4~AR 15-130, para. Sf (6 August 1975). 


43Id. , para. Se. 


44AR 15-130 (6 August 1976). 


45
Memor?;ridum, para. 4-l.la. 

46AR 190-47, para, 12-7a (15 Dec~ 1975); USDB Manorq.ndurn 600-100, para. 

2-19a (15 January 1976}. 


47AR 633..-30, para. 2h(2) (6 November 1964); A.R 190-47, para. 12-27c 

(15 Decerrber 1975). 


48Ia,, para. 4-18. 


49

Id., para. 4-13a. 

50see Yienorandum, para. 4-8. "(I) t must be r€!tlellbered that (the prisoner) 
was not an inrlOCent rr.a.n who was arbitrarily convicted but rather a soldier ••. 
who had actually cormtltted the offense, whose rights were fully protected 
by the provisions of the Unifonn Code of Military Justic~, and who ••• could 
not have received a penalty greater than all<:Med by law." 
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TRIAL A."/\[) APPELLATE STATISTICS 

The attor:ieys in t:I'.c Defense Appellate Division (DAD) and Field 
Cefcnse Services Office are fr~--vuently asked questions such as, "What 
is the Army's conviction rate?", "Ho.-: many trials are by military judge 
alone?", "HON long does it take before DAD files a brief in a case?", 
or "Ho.,; often does the Arm] Court of Military Review (A01R) grant relief?" 
Answers to these questions and many others are available in the various 
administrative offices of the AC.MR Clerk of Court and DAD. The .Z\dvocate 
thought that such information would be of interest and r:otential value 
to trial defense counsel. 

Listed belo.v are statistics which concern three separate areas 
of the military justice systEm. Tables I a'l.d III sum various factors 
frcn courts-martial received by the Ac.MR Clerk of Court during the 
period 1 .i\pril 1977 - 30 September 1977. Table II is a comparison of 
court-martial data involving trials before military judge alone and a 
court with niembers. Table III is the 1977 average caseload of the Defense 
Appellate Division. Table rl surnnarizes the actions of the Anny Court of 
Military Review during 1April1977 - 30 Septanber 1977. Sources of this 
data are the Statistical and Coding Branch, Office of the Clerk of Court, 
.A....""r!JY Court of Military Review, and the Defense Appellate Division. 

Tl'.BLE I: COURI'-MARI'IAL SUMMARY 

1 April 1977 - 30 Septanber 1977 

GCM BCD Sp...""Cial i:;:cJI'AL 

Per.sons Tried 567 329 896 
~.J.litary·Judge Alone 61% 76% 
Enlisted I'1errbers on Court 19% 7% 
Cuilt:y :>lea 52% 56% 

:·Jegotiated Plea 85% 67% 

EM Officers 'IOTAL 

Pe :·sons Tried 889 7 896 
Convictions . 811 (91%) 5 (71%) 816 (91%) 
Discharges 89% 100% 

Dishonorable Disc:ha.rge 16% 
Bad Conduct Discharge 73% 


Convening Authority Suspension 

of Discharge· 


Dishooorable Discharge 2% 

Bad Conduct Discharge 12% 
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BCD Special- ' 

Medic;n Confinerrer\t Adjudged 
Negotiated Guilty Plea 12-17 Mo. 3-5 Mo. 
Non-Negor..iated Guilt'! Plea 9-11 Mo. Ur,i.der 3 Mo. 
Not-Guilty Plea 12-17 r.n. 3-5 Mo. 

Offenses ~ercentage 

Article 92 & 134 (drugs) 24% 
A.rticlrr 121 (larceny) 14% 
Article 128 (assaults) 9% 
Article 86 (AYOL) 8% 
Other 45% 

TABLE II: mMPARISON BET~&~ MILITARY JUDGE Ai.'ID JURY 

l October 1976 - 30 September. 1977 

Court w/ 
Members 

rrr:b2r of P2rsons Trie:d 525 
r.1lber Convicted 404 (77%) 
Punitive Discparge A.djudg~ 286 (55%) 
Forfeitures Adjudged 350 (67%) 
Confine'lent Adjudged 338 (64%) 

; 	' 

' 	~iod of Co~1finemeI1t 
' ljudjed 

l - 12 .Months 175 (52%) 
13 - 24 Months 69 (20%) 
25 - 50 .Months 60 (18%) 
61 -120 rr.oaths 21 (6%) 

120 + Months 9 (3%) 
Life 4 {1%) 

OCD SPOCIAL 

Military Judge Military Jtilji~e 
Alone 

Court w/ 
AloneMen"ber$ 

716 150* 529~ 
643 (90%} 529 

562 (79%) 


150 
150 520 


605 (85%} 
 450 (85%) 

613 (86%) 


107 (71%) 
127 (8!;)%) 48i (91%} 

308 (50%) 
1.71 	 (28%) 


95 (16%) 

24 (4%) 

11 (2%) 


4 (1%) 

-

As only those cases in wlliich BCDs are adjudged are fo:cwm-ded to the Court for revie-1, 
te only two areas for canparison are in forfeitures and c6nfinem:mt. 
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TABLE III: BACKGPDUND FACroRS* 

1 April 1977-30 Septenber 1977 

Education 

Less than high school graduate 
High school graduate 
Attended college 
College graduate 
Unknown 

17-19 

20-24 

25-29 

30-34 

35-39 

40-over 


Mental Group 

I 
II 
III 
r:v 
v 
Unkrbtm 

.Martial Status 

SL.r:tgle 
Married 
Separated 
Divorced 

(GED included) 

Accused Army-Wide 

38.5 14.6 
55.7 61.1 
4.6 22.1 
0.9 2.2 
0.3 

34.3 23.9 
51. 7 42.l 
9.2 16.2 
3.3 8.0 
1.2 6.0 
0.3 3.8 

2.6 7.4 
20.5 31.9 
56.5 46.6 
17.9 13.2 
0.9 0.9 

' 1.6 

66.3 45.5 
31.5 54.5 
0.2 Unknovm 
2.0 Unk.nc:Mn 

*Canparison background-factors of enlisted personnel whose records 
of trial were received at the Clerk of Court's Office and all Anny-wide 
active duty personnel. 
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TABLE IV: DEFENSE APPELLATE DMSION CASEIDAD 

1977 Average 
1 January - 31 December 1977 

Active Cases 1808 
cases Received Each Month 127 

Guilty Plea Cases 52 
Not-Guilty Plea Cases 75 

Cases Closed Each Month 127 

ACMR 

Cases filed Each Month 137 Petition Briefs Filed Each Month 91 
Misc. Pleadings Filed Each Month 54 Misc. Pleadings Filed E.::i.ch Month 20 
Oral Ar~.!nent Each Month 9 Oral Arguments Each Month 3 
Days t.o Brief Filed (G Plea) 50 
Days to Brief Filed (NG Plea) 111 

TABLE V: ACTIONS BY_AAMY COURI' OF MILITARY REVIEW 

1 April 1977 - 30 September 1977 

Fi.ridings w-d sentence affirmed 938 (80.1%) 
Findings affirmed, sentence rrodified 72 ( 6.2%) 
Findings affirmed, sentence reassess:nent or rehearing 
as to sentence only ordered 1 ( 0.09%) 

Find.i:i.gs 1.A:-:rtially disapproved, sentence affirmed 9 ( 0.08%) 
Findings partially disapproved, rehearing orcered 4 ( 0.3%) 
Findings & se:itence affirmed in pa.rt, disapproved in part 20 ( 1. 7%) 
Findings & sentence disapproved, rehearing ordered 95 ( 8.1%) 
Findin:Js & sentence disapproved, charges dismissed 11 ( 0.9%) 
Hcturncd to Field for New SJA & C/A action 20 ( 1. 7%) 
Miscellaneous decisions disposing of a case 1 ( 0.09%)_l__l_,,,7_1

'IDTAL 

1\.\JCILTJ\RY l\C'I'lONS DY WURT OP MILITARY REVIEW, ' 

Pctition for extraordinury relief, denied 1 
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'~rlATCHTOWtR" 
or 

Points to Ponder 

1. Conditions in Pretrial agreerrents. A -variety of briefs have been 
filed l:rz rAD attorneys obJectJ.Ilg to varicus provisions in pretrial 
agreem:mts. The conter.tion is that the pretrial agreement sh:mld be 
specifically li...'11i.te:i to an offer to plead guilty for a set rrrudlrum 
se..1tence (see, Uniterl States v. Cum:nings, 17 UC.....01.1\ 376, 38 om 174 
(1968)). In~ regard, briefs have been filed contesting corrli ­
tions in pretcial agreerre."'lts which pennit the conve.'1in.g autbority 
to void the agreement if the accused changes .bis plea at a later 
re."1e..tring or if the acx::userl ccmnits an "act of misconduct" between 
the trial and the action (contra, UnitE.d States v. Rank.in, 3 M.J. 1043 
(NCMR 1977) ) • Md.itionally, ob3ections have beel1 made to the 
requiranent that tbe accuse:l enter into a stip.tlation of fact, 
esp2Cia.lly "Yr'here that stipulation contains extensive infonna.tion 
of uncharged zri.sconduct (see, United States v. ~ez, Ov1 435566 
(AQ'vlR 9 January 1978) (menorandum opinion)). 'Ihe law is presently 

1.m.cle:a:: in this area, and, u.."1til it is certain, it is suggested that 
defense counsel resist, if possible, any collateral corrlitions in 
pretrial agreer.en.ts. counsel should be especially careful that 
stip.llations of fact include only the :minimJm information that will 
satisfy the governrrent, and should not agree to stipulations which 
contain uncharged miso:mduct. If counsel must agree to a stipula­
tion which ne considers .irrproper in order to get the benefits of a 
pretrial agreerrent, it is suggested that t.11.is fact be put on-the­
reoord. 

2. Defense 'Waivers. A rrurnbe.r of records of trial have been received 
at DAD fran a Jurisdiction which contain nurrerous waivers of rights by
t.re accused. servi.ccirembers. These waivers appear to be pranptErl by 
t.Jie ndlitary judge by appa..""altly requiring that a 'Waiver fonn" be 
offerred into evidence by the accused, a."rl by on-the-rerord questions 
arrl injunctions of the r.ilitary juige. Defense co\m.Sel wlD might be 
confronted with sucl: a situation should resist, if at all possible, 
any waiver of rights by his client other than the three rights waived 
by. a guilty plea (see, :paragraph 3-1, DA Pam 27-9, Milita:ry Judges 
G.11de). 

3. Post-trial interviews. 'As defense counsel should be aw.:.re by nt:M, 
post-trial .l.nterv.J..C..-'WS rave been discourage:i by Ol'JAG policy letter. 
Therefore, it is doubtful that such interviavs will l::JE? conducted any 
longer for purposes of the staff judge advocate's post-trial review. 
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Unitcrl States v. Hill, 4 M.J. 33 {O'.:A 1977). Howev~, at various 
ti.Ires defense oounsel my still desire personal :L:.terviews of a 
convicted accused prior to the convening authority's action, for 
p..ll!X)ses of reducing the firrlings and. sentence. 'It.ere is authority 
to sup:r;ort the request for such an interview, e.g., United St.'5.tes v. 
Hill, sup;a; United States v. Palenius, 25 US01A 222, 54 ~ 549 
(1977) ; Unitei States v. Vick, 3 M.J. 266 (01A 1977) (order granting 
petition for review); lhlted States v. Lanford, 6 USCMA 371, 20 CMR 
87 (1955); Article 38 (c); ua.u. kly request and de.."'lial, if applic­
able, should be docurrentei for inclusion in the alliei papers of 
tl>.e reaJ:rd of trial. 

4. ~.ilitary judfe' s sentencinc; "policy" • A rn.JITiber of cases perrling 
before A<NR invo ve an allegation that a particular military judge 
had. a sente.ncing "policy" or "practice", to the effect that a certain 
~tntence w:>uld be :i.nposei if the accusei plead guilty at arraignrrent 
and did not have a pretrial agreement with the conve."'ling authority~ 
This issue is, obviously, sensitive arrl. canple.x and will involve 
fact-fi.""lding by the Coort. 'lb date t.i.'1e ·Court has not re.rrlerei any 
decision. However, it is ir.portant that defense counsel raranber 
&..at DR 7-llOB, Co:le of Professional Resp:insibility, prohibits any 
~" ~= a:r.r:a.•nicationwith a Judge conce.....""Iling tl>.e rrerits of a 
pari,I"cular case. Jl.iklitionally, defense counsel rnst continue to 
present a vigoro-...is defense during the sentencing phase of a trial, 
no matter what may be the counsel's feelings, instinct, or un:ler­
standing of the sentence that the military judge will impose in 
the case. 

5. Search warrant.s. A civilian magistrate may find probable cause 
only "from facts and circu:nstar.ces presented to him under oath o:::­
affirrration." Nathanson v. United States, 290 U.S. 41, 47, 54 S.ct. 
U, 13, 78 L.Etl. 159, 162 (1933); Rule 41, Federal Rules of Criminal 
Prcceaure. Mili~vy law has mt rnandaterl this stringent re:iuirement. 
Ln.ited States v. Florence, 1 USQtl.Z\. 620, 5 o-m 48 (1952); United 
States v. DJvle, 1 USC,JA. 545, 4 Q1R 137 (1952). That position should 
te recxarruned m light of practical considerations and several re­
ce.."1.tly prarulgated. Arm:! regulations which require written aut}'X)riza­
tion i..."'l certain cases. For exarrple, the requirerrent for writte."1 
a:itborization for a search w-orrant has existe:l in Eb.rope since 1971. 
5€-e, US.l\REOR Supplarent 1, Arrrry Regulation 190-22. .Also, S¥.Crn 
axf.idavits an:l written aut."x:)rizations are requiroo if the govern­
rrent opts to use a military judge to obtain a search ·warrant. See 
Chapter 14, Anny Regulation 27-10, with interim change dated 1 January 
1976. 

Faced with this stringent requirement for military judges, it is 
r...ot S"Urprising that persons seeking authorization to search will perfer 
to obtain permission fran a legally u.1trainei cx:mnander as opposed to 
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a juige. This situation creates an ananoly - a trained military 
ju:lge TI11.1St have t.i.11e facts presente:l to b.:im in a sworn affidavit 
arrl must sign a written authorizatic:i for the .search, 'Whereas an 
untrained cx:mnander can authorize a search with no procedural 
precautions. If anything,· the requirement for sv.um affidavits 
arrl written authorizations should be reversed. It is the legally 
\IDtrained ccmnarrler who rrost frec_:uently is unaware of the 
necessary legal and factual infonnation required to detennine 
whether or not there is probable cause for the search. A strong 
argument can be made that the ccmnander should be presenterl. with 
tbe written facts before m:Ud.ng a probable cause detei:rnination. 
Similarly, it is the camarrler who should be required to state in 
writi..""lg which facts he relies upon in authorizinJ a search. 

Trial defense counsel should consider raising an objection 
to cc:mnander-authorized searches where a search warrant is requirerl. 
The military judge may not rule favorably for the defense, rut at­
least the issue is preserved. In this regard, counsel sOOuld also 
attenpt to bring out in their examination of t.1-ie CID agent or other 
requesting officer any discrepancies between the agents' arrl the 
ccmnarrlers • recollection of the facts. See, Uniterl States v. Sparks, 
21 USC.MA 134, 44 O'JR 188 (1971); United States v. Hartsook, 15 USCMA 
291, 35 CMR 263 (1965). This will rolster the defense's contention 
on appeal that the current military practice of not requirL-:g S\r;Om 
affidavits and written aut..lx>rizations for search warrants is un­
reasonable. 

6. Booker Revisited. en 16 January 1978, oral argument was again 
ream by the United States Court of Military Appeals in the case of 
United States v. Booker. The argument was the result of a govern­
rrent petition for reconsideration which CCMA grai1ttrl. The issue 
to be considered was "WHE'IHER SUMMARY roJRI'S-MARI'IAL SHCUID BE 
LIMITED 'IO DISCIPLINARY A..."TIOOS CCNCERNED SOLELY WI'IH MINOR MILIT."Jrl 
OFFENSES~ IN CIVILIAN SOCIErY." Government an:1 defense 
a:E?Pellate divisions of all the armed forces were invited to partici­
pate. Cl1 rehalf of the government, Arrrr;f, Navy, an:1 coast Guard GADS 
filoo briefs arrl presented argurrent. The Air Force GAD filerl a brief 
rut did not argue. For the defense, Navy arrl coast Ql.ard DADS and 
the ACJ.J.J filed briefs arrl arguerl. The Arrrr;f ar.d Air Force DADs coose 
not to participate. 

The narrowness of the discussions in the briefs an:i argurrents, 
arrl the specifics of the questions by the judges, .i.nplies that cn1A 
will limit the scope of any new decisi'?n to the ~ific grru;~ issue. 
Therefore, defense cou.."1Sel should continUe to resist the a:lrnission 
into evidence of any ·rerords of ?bn-Judicial. Punisrrnents or SUnmarY 
Courts-Martial which do not cauply with the requirerrents of the 
original Booker decision (3 M.J. 443). 
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''ON THE PECORD" 
or 

Q.iotable Quotes Fran Actual 

Ieoords of Trial Receivei in DAD 


************ 

MJ: 	 Captain x, perr..aps you can explain sanething for 
me on the FoI!ll 20, Item 9, where it says religion, 
0..'1e tine it said Protestant, now it says reference 
Item 22 am Item 22 indicates tbat the accµsed ip 
a Vulcan crevJIDan. I was not aware tbat ~twas 
a religio..11. 

I was not either, Your Honor. 

************ 

('IC whil8 reading pe.rsora.l data from the front pa.gEf of charge sheet) 

TC: 	 Basic pay per ncnth: $473.10 

He does not receive any sea or forei~ dut:y pay for 
a total pay per rronth of $594.60 

HJ: 	 lbw do you get $594.60? 

'IC: 	 I can't add. 

ACC: 	 I'm over six, sir. 

************ 

Q. 	 h'ould you enli9hten this Court arrl the members as to 
v.:hy :you cbose to take an Article 15 instead or 
de:uand.L."1g a trial by oourt-roartial? 

Because I don't want to follow in my father's footsteps. 
He ·was on this r:ost and they gave him a rourt.-rna. 'l'i:ial•. 
c:md :be w-~ s,c..nt to Fort I.eaven'M'.)rth. 

********.,..*** 

48 


http:religio..11


************ 


(Captain __ made a gesture for quiet to the military juige.) 

MJ: ton' t tell ma to hush, captain ! Now, I aske:i 
you to clarify the question! You are oot going to 
FUt your hand up arrl tell me. to hush! You are IIEkin.g 
a notion to me, you are not making a rrotion to a 
court! I said, l1Eke your question clear! N:M, you 
have me so upset, I can't rarember, even, what I 
was objecting to. 

************ 

(OC during closing argument) 

Now, tr..e governrrent has taken great pains to 
analyze the three rapes, and to :i;:oint out different 
similarities. ~, we feel that there are an 
equal rrumt::er of - alrrost an equal number of 
dissimilarities. 

************ 

MJ: 	 •••Well, it seans like quite a waste of tinE. I 
guess your client probably has the constitutional 
right to waste the court 1 s tirre because that 1 s 
precisely what it sourrls like. 

************ 

'l'C: 	 I have no further questions. 

Afr.: 	 tJh-ch, spaghettio I 5. 

************ 
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