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TRANSITION

JONES DEPARTS

The members of the Editorial Board wish to extend their thanks
to Robert D. Jones upon his departure from DAD. Bob served as Editor-
in-Chief of the The Advocate for over two years, and was one of those
persons primarily responsible for solidifying the status of this
journal. During his tenure, The Advocate was established on its bi-
monthly rate of publication, and has consistently published high-
quality articles of interest to military defense counsel everywhere.
The increased circulation and frequent requests for copies is
indicative of the value of the journal that Bob helped to create.

Bob has campleted his tour of duty in the Army, and recently joined
the General Cowmsel's Office of the Interstate Commerce Commission.
We wish him the best.
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MARON NEW EDITOR

The Advocate would like to announce the appointment of Andrew
W. Maron as Iitor-in-Chief. Andy came to DAD in October 1977 from
Fort lewis, Washington, where he served as a defense counsel and
chief defense counsel for two years.
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ARTICLES INVITED

The purpose of The Advocate is to provide a forum for communica-
tion between military defense counsel. It is published by the Defense
Zppellate Division, but it is not necessary that DAD attorneys write
the articles. We actively and seriously solicit articles fram any
other authors, especially trial defense counsel. To save time and
effort, we encourage the forwarding to us of Article 38c briefs,
written motions, rough unedited articles, and even outlines of pro-
posed articles. We will examine these papers and outlines and return
them to you with our comments. Our early involvement, we hope, will
permit you to share your thoughts and experiences with our readers
without causing you an inordinate amount of inconvenience. Please
contact the members of our editorial board at any time to discuss

prospective articles. ] .
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TENTH ANNIVERSARY ISSUE

Volure X, Number 1 will be published in late February or early
March 1978. This issue will celebrate the Tenth Anniversary of
The Advocate. To recognize this milestone, we will publish a "Symposium
of Military Defense Counsel." Contributing to the issue will be many
distinguished authcrs, including Chief Judge Albert B. Fletcher, Jr.
~f the United States Gourt of Military Appeals and Major . General Wilton
. Persons, Jr. ¢ The Judge Advocate General of the Army.
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EQUAL PROTECTION AND DRUG CASES
OR

The Grass is Greener on the Other
Side of the Fence (i.e., the Navy).

CAPTAIN STEVEN E. NAPPER, JAGC

Captain Napper is an appellate attorney with the Defense Appellate
Division. He has a B.A. and J.D. from the University of Michigan and
attended the 72nd Basic Course. Captain Napper previously served as a
trial and defense counsel with the lst Armored Division in Germany.

In United States v. Courtney, 24 USCMA 280, 51 QMR 796 (1976), the
Ccurt of Military Appeals (CMA) held that it was a violation of the equal
protection clause to subject a soldier convicted of possession of marijuana
to = maximum of five years confinement under Article 134, UCMJ, while other
such offerders faced only a two year maximum under Article 92 for the same
offense. The scope of this decision also included heroine and cocaine, vhich
are classified as narcotic drugs and are punishable by ten years confinement
under Article 134. ' ' '

In an attempt to avoid the impact of this decision, the Army published
an interim change, dated 15 January 1977, to paragraph 4-2A(7), Army Requlation
600-50, Standards of Conduct for DA Personnel (April 1972 with Change 2
ard 3), which excludes marijuana and cocaine from the scope of the regula-
tion. The effect of this change was to make possession of those two drugs
punishable only under Article 134, and meke the maximum punishment for
marijuana offenses five years and for cocaine offenses ten years. In
United States v. Jackson, 3 MJ 101 (CMA 1977), while deciding that Courtney
was not retroactive, CVA intimated that the change in AR 600-50 wight not
be dispositive of the equal protection issue. In United States v. Dillard,
4 MT 577, (ACMR, en banc, 1977), the Army Court of Military Review, (ACMR)
Gacided that the change in AR 600-50 did, in fact, resolve the equal pro-
tection issue. The Air Force Court of Military Review reached a similar
result in United States v. Hoesing, 3 MJ 1058 (AFCMR 1977).

The purpose of this article is to aid the trial defense counsel in
overcaming the effect of Dillard. The suggested approach invo.lves a two-
pronged attack. First, there should be an attack on the validity of the
change in AR 600-50 itself on constitutional grounds. The courts, 1n
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both Dillard and Hoesing, appear to assume the validity of the change in
the regulation. Trial defense counsel should not. Second, the rationale
in Dillard and Hoesing is suspect and should be vigorously attacked.

In order to understand fully the basis of the argument proposed in
this article, it is necessary to analyze the reasoning behind the afore-
mentioned decisions and the change to AR 600-50. The basis for the Court's
decision in United States v. Courtney was that the govermment had "unbridled
discretion" as to which Article, 92 or 134, a drug offense would be charged
under. The purpose of the change to AR 600-50 was to eliminate that dis-
cretion. The change requires that marijuana and cocaine, as well as other
narcotic drugs, be charged under Article 134 by removing those drugs fram
the scope of AR 600-50. In footnote two of United States v. Jackson, CMA
stated that the change to AR 600-50 might not solve this issue, as the UCMT
"was meant to afford equal treatment for servicepersons in all branches of
the armed forces". Id. 3 MT at 102, n.2. With that, the Court changed its
erphasis. ‘

While in Courtney the Court had been interested in the classification
of persons created by discretionary charging, in footnote two of Jackson
the emphasis was on the class of persons created by an Amy regulation.

The change in AR 600-50 made the fact that a person was in the Army the sole
determinative of the maximum punishment he would face for a drug offense.
Footnote two suggests that the proper class is not all-Amy or all-Navy, but
"all servicepersons". In United States v. Dillard, the ACMR declined to
follow this suggestion, and held that the class was restricted to soldiers

in the Army.

The discussion that follows expands upon footnote 2 in Jackson. The
first part, which attacks the constitutionality of the change to AR 600-50,
focuses not on the class of persons, but on the classification of drugs in
relation to the maximum punishment. For this purpose, the classification
of the drug is as significant as the class of people. The second part of
the article analyzes the effect of the narrowing of the class of people
involved in Dillard and puts forth the constitutional infirmities of that
narrowing.

ATTACKING THE CONSTITUTIONALITY OF AR 600-50

A. MARIJUANA CASES

The equal protection issue in marijuana offenses is derived fram those
cases, discussed infra, which hold that to classify marijuana as a narcotic
violates the equal protection clause. In the change to AR 600-50, marijuana
is not classified as a narcotic per se, but is relegated to its own category.



The suggested arguuent is that the distinction drawn by the drafters of
the change in the regulation has no raticnal basis for it excludes mari-
juana from the class in which it belongs. This can be established, first,
by demonstrating that marijuana is a mild hallucinogenic drug with some
stimilant and depressant characteristics, thereby bringing marijuana
within the definition of those drugs to be prosecuted under Article 92.
The next step, then, is to show that the separate classification of mari-
juana offenses is unreasonable and without a rational basis.

The practical problem in the field is to get the evidence of marijuana's
effects before the trial court. People v. McCabe, 275 NE 2d 407 (I1l. 1971)
and People v. Sinclair, 294 NW 2d 878 (Mich. 1972) are good cases for this
purpose. Both held that it was a violation of the equal protection clause
to classify marijuana as a narcotic and each contains a detailed discussion
of the effects of marijuana vis-a-vis other drugs. Bothreach the same
conclusion that marijuana is similar to those drugs that the Army has
chosen to punish under Article 92.

Other cases which discuss marijuana and its effects in a favorable light
for the defense are English v. Miller, 241 F. Supp 714 (E.D. Va 1972)
reversed sub nom., English v. Virginia Probation and Parole Board, 481
F.2d 188 (4th Cir. 1973). (This was dictum and the case was reversed on
other grounds. The Circuit Court criticised the dictum, however), Ravin v.
State, 537 P2d 494 (Alaska, 1975); and State v. Zornes, 475 P.2d 109
(i370). The dissenting opinions in State v. Kanter, 493 P.2d 306 (Hawaii
1972) and People v. Sumit, 517 P.2d 850 (Colo. 1974) also lend support
to the defense argument. In addition, the majority opinion in Summit is
useful for it recognizes that there is no scientific basis for classifying
rarijuana as a narcotic. The majority in Sumit "reluctantly” upheld the
classification and was, in effect, telling the legislature that it should
chance the law. In Kanter, the court split three to two, upholding the
classification of marijuana as a narcotic, but one judge in the majority
did so on the grounds that the issue was not properly before the court,
while at the same time expressing doubts as to the validity of the law.

After putting forth his authorities, the trial defense counsel must be
prepared for the government's argument that these cases represent the
minority view. However, careful examination of the cases put forth by
the government will show that those cases can be divided into several
catagories which weaken their precedent value, or make them inapplicable
to the defense argument. '

The first group of cases relied on by the government deals with the con-
stitutionality of making marijuana illegal, while such c?rugs as alcohel
and tobacco are legal. As such, they do not reach the 1ssue presented



here. The defense argument proposed here concedes that marijuana can
be made illegal, the question is how it is done. See State v. Donovan,
344 A.2d 401 (Me. 1975).

A secord group of cases arise from jurisdictions in which all drugs
are subjected to the same maximum punishment. See Boswell v. State, 276
So. 2d 592 (Ala. 1973). These cases are not really applicable either.
The thrust of the proposed argument is that marijuana offenses have been
improperly excluded from the class in which they belong. In those juris-
dictions where all drug offenses are subjected to the same maximum punish-
ment, this has not been done. The fact that the legislature involved has
included in the class drug offenses that might have been properly excluded
does not violate the equal protection clause.

The third group of cases interprets federal law which classifies
marijuana as a narcotic under Schedule I, but punishes it as a hallucinogen.
See, United States v. Maiden 355 F. Supp 743 (D. Conn 1973). 1In that case
the defense contended that the classification of marijuana with narcotics
violated the equal protection clause. The court disagreed stating that
there was no violation of the equal protection clause because marijuana
was punished as a hallucinogen. The court went on to indicate that the
defense argument "might well have force if the classification ... was the
real determinant of the penalties" that were faced. 1Id., 355 F. Supp at
748. Thus, even though the court found no violation, the case is samewhat
supportive of the defense argument.

The fourth group of cases are those which hold that there is no
denial because the legislature can, in effect, call marijuana anything
it wants. See Hunter v. State, 481 S.W. 2d 806 (Tex. 1972) These cases
must be attacked as being wrong and not well reasoned.

In alleging a violation of the equal protection clause, the trial
defense counsel should be aware of the cases of United States v. Johnson,
3 MJ 1071 (ACMR 1977) and United States v. Bartram 4 MJ 510 (ACQR 1577).
These cases expand upon the Courtney rationale and hold that where an accused
is charged with a drug offense under Article 92, the maximum punishment is
only cne year. The reasoning, based on footnote 10 in Courtney, is, in
effect, Courtney in reverse. The District of Columbia Code provides for
a one year maximum for the drugs involved in Bartram (Phencyclidine) and
cohnson (LSD and marijuana). The defense's argument in those cases was
that if the PCP and LSD were charged under the "crimes not capital" clause
cf Article 134, the D.C. Code maximum would apply The Army Court of
Military Review agreed and ruled that the maximum was one year. These
cases are most important to a trial defense counsel in a marijuana case,
for when he arques that marijuana ought to be punished the same as other
hallucinogenic drugs, such as LSD and PCP, he should also conterd that
the correct maximum punishment is only one year.




Given the reluctance of most military trial judges to be innovative,
the trial defense counsel must expect that his argument will not be consid-
ered favorably by the court. If the plea has been not guilty, the issue
will be before the court and will be preserved for appeal. A problem to
be aware of in quilty plea cases occurs when the judge asks the accused

if he would still plead guilty if the maximum were only one or two years.
Most accused say yes. Trial defense counsel should see this for what

it is == an attempt by the trial judge to remove from the record the
effects of his possible error in determining the maximum punishment. If
the appeal is successful on the equal protection grounds and the accused
has said that he still would have plead guilty, the appellate courts

will hold his plea provident. '

The problem for the trial defense counsel is, if the accused states
that he would not plead guilty if the maximum were only one or two years,
the trial judge may refuse to accept the plea. Arguably, this would be
an improper abuse of discretion (See, United States v. Williams, 43 OR
579 (ACMR 1970) and United States v. Perez, 43 CO/R 649 (ACMR 1970)),
provided the reason the accused gives for not pleading does not include a
denial of guilt; for example, he states that he would stand upon his
right to make the government prove the case even though he feels he is
guilty. This does not, however, solve the trial defense counsel's prac-
tical problem. The judge may be wrong in rejecting such a plea, but his
rejection of the plea, will, for all practical purposes, deprive the accused
of the benefit of the pretrial agreement. Trial defense counsel will thus
find himself on the horns of a dilemma. He must choose to either advise
the accused to state that he would still plead guilty, thereby possibly
giving up a reversal on appeal if the maximum is only one or two years;
or he must advise the accused to state that he would not plead guilty and
thereby lose the practical effect of the pretrial agreement, but preserve
the issue for appeal in the best possible way. The choice is at best a
difficult one and should be made on a case-by-case basis after full con-
sultation with the accused. '

B. Cocaine Cases

A similar argument to that discussed above may be made in cocaine
cases, aithough with greater difficulty as the courts have been hesitant
to hold that the legislature cannot classify cocaine as a narcotic. This,
however, appears to be founded more on judicial reluctance than on the
facts; for example, See United States v. Castro, 355 F. Supp 120 (N.D.
I11, E.D. 1975). Castro holds that cocaine is not by definition a
narcotic but can be so classified by the legislature. This decision also
contains a good discussion of other relevant cases. There are several'
rilitary cases reported which deal with cocaine classification. In Un}ted
States v. Zenor, 51 CMR 842 (NCMR 1976) the court noted that cocaine did
not fit the definition of either habit-forming or narcotic and then
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rodaef ined these Lerms oo that it did. In Unlted States v. Dean, SPCM
10941 (ACMR 15 January 1976) (unpublished), the court, in dictum, stated
that cocaine was not habit forming.

The way to attack the classification of cocaine is to show that it is
not a habit-forming narcotic drug. Zenor indicates that cocaine is not.
The argument is then that the statutes should be strictly construed in
favor of the accused. See 28 C.J.S. Supp. Drugs and Narcotics 105; and
People v. Sakofsky, 257 N.Y.S.2d 240, 45 Misc 2d 456 (1965). Another prong
of this argument 1s that there is nothing in the UCMJ itself that pro-
hibits possession of cocaine. The only mention made of drugs, other than
under Article 92, is in paragraph 213b of the Manual for Courts-Martial.
The only language there concerns marijuana and habit-forming narcotic
drugs. The argument is that since it is not mentioned therein, and in
light of the Supreme Court dictum that Article 134 should be narrowly
construed, the definition of habit-forming narcotic drugs should be
strictly construed.

Another way to argue that there is not a rational basis for defining
cocaine as a narcotic is to take the definition given by the ocourt in
Zenor and expand upon it. A careful reading of the way the court there
defined habit-forming and narcotic shows that that definition includes
such things as caffeine, tobacco, and alcohol. Since this is clearly not
the case, the reasonirg and the result in Zenor must be flawed.

The only case located which holds that it is a violation of the equal
protection clause to classify cocaine as a narcotic is Commonwealth v.
Miller, 20 Crim. L. Rptr 2331 (Mun. Court Roxbury No. 7734). In the index
the Crim. L. Rptr cites this case as being reported at 349 N.E.2d 362.
This is an incorrect citation. The author has been unable to locate the
case in any other publication. In that case, the trial court ruled that
¢ocaine is not a narcotic and therefore it is irrational to classify it
as such. The reasoning used in Miller is the same as that put forth in
the marijuana cases discussed above. Trial defense counsel should use
this rationale, combined with the logical weakness of Zenor to attack
the classificaticn of cocaine as a narcotic.

ATTACKING THE DILLARD RATIONALE

' In both marijuana and cocaine cases, after the initial attack on the
regulation, the trial defense counsel should also contest the rationale of
pillard. 1In Dillard, the court defined the classification for equal pro-
tection purposes as all-Army. The way to attack this is to cite footnote
2 in United States v. Jackson, supra, and to argue that this is not the
right class. In support of this position is the dissent in Dillard which
makes a strong argument as to why that footnote is applicable. The next
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tack to take is to cite those cases that hold it a denial of equal pro-
tection to punish persons subject to the same law differently. See

United States v. Meyer, 143 F. Supp. 1 (D. 1956). Reference should be made
to the fact that under Article 17 and 22(a) (7) » UCMJ, an Army court-martial
could try a sailor.

Ccunsel should ten submit to the court a hypothetlcal case wherein a
soldier and two sailors are arrested for possession of either marijuana
or cocaine. One sailor is attached to the Army post and subject to the
~ same convening authority as the soldier. The other is not. The soldier

tried in the Amy court will be subject to a five year maximum under

" Dillard. The sallor tried in the Navy court will be subject to a two year
maximum, See United States v. Dillard, supra, while the other sailor will
be tried in the Army court by the same convening authority as the soldier.
If the sailor tried in the Army court is subjected to the two year maxirmm, -
then the soldier will have been denied equal protection of the laws. If
that sailor is subjected to a five year maximum, then he will have been denied
equal protection of the laws. In either case, the result of Dillard is
a denial of equal protection of the laws to samebody. Any decision that
can result in a denial of equal protection cannot be well founded. It
should also be stressed to the trial court that this is the only crime
under the UCMJ for which this could happen. All other crimes under the
UCMJ have the same punishment for all the services.

CONCLUSION

The foregoing is offered as a guide to the trial defense counsel.
The area is one that is a fertile area for an aggressive trial defense
counsel. The trial defense counsel should be alert to this and similar
issues and act at the trial level in order to best preserve the issue for
appellate action. This is particularly crucial where the area of the law
is new and develcping and the chances for success at the trial level are
minimal. It should be noted that the decision in Courtnez was reached
after the trial defense counsel first raised the issue in a motion at
trial.

Kkk ke kkdkhk Kk

GREAT MOMENTS IN THE COURTROOM

In 1976, a BCD Special Court-Martial convened
at Ft. Meade, Md. After several members of the
Court were excused by the convening authority,
23 court members were assembled. After voir
dire and challenges by both sides, the court

. sat with 18 members.

The accused, a noncamissioned officer,
was charged with unlawfully removing a public
record, to wit: an Article 15. He was
acquitted.
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IN THE WAKE OF ALEF: A RETURN TO McCARTHYISM

Captain Malcolm H. Squires, JAGC

Captain Squires is assigned to the Field Defense Services Office, Defense
Appellate Division. He has a B.A. and J.D. from Washington & Lee University,
and graduated from the 70th Basic Class. Captain Squires has previously served
as a trial and defense counsel at Fort Jackson, South Carolina, and as a board
recorder at the U.S. Military Academy, West Point, New York.

On 11 October 1977, the Court of Military Appeals, in the High Court's
continuing effort to clarify for lower courts the indicia of military
jurisdiction decided United States v. Alef, 3 MJ 414 (CMA 1977). At the time
of the Alef decision, over eighty cases involving service connection in off-
post offenses were pending decision at the Court of Militazy Appeals. The vast
majority of these cases involved the off-post possessmn, use, sale, transfer,
and distribution of prescribed drugs.

The Alef majority reiterated that, despite apparent reluctance by lower
courts, mlltary tribunals are required to follow the mandates of the Supreme
Court in the area of service ‘connection. The Court went on to say that theories
devised and embraced by the Courts of eview to avoid the dictates of the Supreme
Court and Court of Military Appea;s and sustain military jurisdiction will not
be tolerated. Alef, supra.

However, before the impact of Alef had been completely felt, the Court of
Military Appeals began to issue summary dispositions in the remaining service
connection cases in light of Alef. 1In the majority of the cases on appeal
from the Army Court of Military Review, the High Court sustained the lower
court's finding of military jurisdiction over the offense. As some of these
cases which were affirmed had factual patterns very similar to the facts in
Alef and at least one was affirmed in which the Army Court of Military Review
had *)redicated jurisdiction on the "commuting distance" rule found unacceptable
in Alef,” an analysis of what factors constitute service connection necessary
[we] SLFtaln military jurisdiction is in order.

Alef: Same Answers But More Questions

To begin the analysis, it is useful to recite the facts surrounding
Sergeant Alef's confrontation with law enforcement officials. 1In Alef, the
Court, found (1) the sale of a drug, (2) cocaine, (3) occurred off-post in
Florida, (4) during off-duty hours, (5) as a result of a controlled pur-
chaze, (6) instigated by an informant, (7) through off-post underlying
negotiations. Furthermore, (8) Dade County (civilian) authorities partl—
cipated in the apprehension. Balancing these facts against the oft-qug
Relford criteria for determining the appropriate jurisdictional forum,
Court had no difficulty finding military jurisdiction to be totally lacklng.

Examining the opinion in Alef in light of the previous opinions by the
Court of Military Appeals and decisions by the Courts of Military Review

10
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on the subject of military jurisdiction, two previcusly unsettled factors
were finally detemined. First, the kird of drug plays no part in deter-
rmining whether military jurisdiction vests over the offense. Second, the
civilian interest in the case [Relford Factor £) is demonstrated by presence
arxl assistance of the local conétanuiary. However, the fact that civilians
adopt a "hands off" approach to military offenses will not automatica Y
vest military jurisdiction. United States v. McCarthy, 25 USCMA %O, %%,

54 CMR 30, 35 Moo, (@A 1977) and cases cited therein.

Despite the apparent conclusive nature of the Alef decision, many factors
were left undecided. Although the commting distance rule and its corollary
were sumarily rejected, the proximity of the drug transaction to the post
rerains a valuable factor in determining the existence of military juris-
diction. See, Alef, supra, n. 12; McCarthy, supra. In determining whether
the drug involved posed a threat to the military post, the Court rejected
the autamatic conveyance of military jurisdiciton by the type of drug
involved, but did not mention whether the quantity of the illicit drug would
be a factor in determining the presence or absence of military jurisdiciton.3
Since the Court noted that in controlled-buy situations there was no chance
that the drug would be circulated in the military cammunity, it might have
been assumed this fact in and of itself negated Relford factor 10 and auto-
matically dismissed the potential threat to a military installation. O£
~reatest importance, however, to the future handling of the jurisdictional
cquestion was the meaning of the phrase "essential underlying negotiations"
to a druy transaction.  Alef, supra, n.6.

| Simmary Dispositions by Cama

Turning to the cases decided by sumary disposition, it is possible to
glean insight into what factors will sustain military jurisdiction. 1In
ahﬁast every case sustaining court-martial jurisdiction, there was no
evidence to show the buyer of drugs was a drug dealer. Rarely, if ever, was
evidence found in the records of trial that indicated the drugs would have
been returned and distributed to the military community.

If Alef failed to answer the question of the significance of the drug
quantity, those cases decided in the wake of Alef dispose of this point.
Bven thoash the quantity involved in the transaction exceeded that of normal
rersonal usage,4 the quantity alcne raises no permissible conclusion that
the purchaser was a distributor of drugs. United States v. Ryals, CM 433757
(ACMR 1576), rev'd and dismissed, MJ (CMA 1977), involved the distri-
bution of $300 of heroin off-post. The Court of Military Appeals found
rmilitacy jurisdiction lacking. United States v. Johnson 54 CMR 864, MJ
(AR 1977), rev'd and dismissed, _ MJ___(QMA 1977), involved distribution
of over $400 worth of marijuana. Again, the Court found no military juris-
diction. Consequently, it appears to be settled that neither the kind nor
the amount of drug involved will, in and of itself, vest military jurisdiction.

_ Where negotiations for the drug transaction began-on post, it appears that
military jurisdiction will lie. United States v. Ortiz-Negron, 54 CMR 362
M (ACMR 1976), aff'd, MJ  (QVA 1977); United States v. Valles-
Santana, 54 CMR 383, MJ (aCMR 1676), aff'd, MJ (VA 1977);

United States v. Freeman, 54 QR 853, _ MJ (AR 1976); aff'd, _ MJ

11
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(CMA 1977); United States v. Jcuett, SPCM 12058 (ACMR 1976), aff'd, __ MJ__
(CMA 1977); United States v. Ruff, SPCM 12493 (ACMR 1977), aff'd, _ MJ

(CMA 1977); United States v. Pelletier, supra; United States v. Fox, %, 54

CMR 1215, MJ (AFCMR 1977), afi'd, Mo (MA1977), United States v.
Gash, 54 QMR 463, __ MJ (arcMR 1976), aff'd,  MJ (QAI9T7Y, Cnited
States v. Murpay, 54 CMR 454, MJ_ (AFCMR I976) , aff'd _ MJ (A I9TN);
United States v. Benkovich, NCM 76 1790 (NCMR 1976), aff'd, - MJ__ (M@
1877); United States v. Carroll NCM 76 2124 (NCMR 1977), aff'd MJ

(CMA 1977); United States v. McCallister, NCM 77 0234 (NCMR 1977), aff'q,
M3 (@A1977). The question needing resolution in this area of nego-
tiations was the formation of "criminal intent." See, McCarthy, supra at 34.
United States v. Sandy, NCM 76 1308 (NCMR 1376), rev'd and dismissed __ MJ_
(A '1677). It was urged by the defense on appeal in several cases that

the sale of a controlled substance is not a specific intent crime and, con-
sequently, the situs of the formulation of intent to cammit the crime had
little jurisdictional significance. As a corollary, it was contended that

if any intent was formed on post, it was to sell, distribute or transfer

the drug off post to people who were presumed to be civilians (undercover
procurers of the drugs invariably passed themselves off as civilians). While
the Court of Military Appeals did not specifically reject these arguments,
the arguments cbviously did not outweigh the service connection impact of
face-to-face, on-post negotiations.

It is axiomatic that, if on-post negotiations will sustain military juris-
diction, then actual agreement to a drug transaction on the enclave is
-strong indicia of military interest overriding that of civilian society.
See, United States v. Curtis, 54 CMR 784, __ MJ _ (AFCMR 1977), aff'c,

MJ (VA 1977); United States v. Padilla, SPCM 12494 (ACMR 1977), aff'd,
_MI__ (@A 1977); United States v. Stevenson, CM 434577 (ACMR 1977),
atf'd, — MJ (A 1977); United States v. Edwards, CM 434591 (ACMR 1977),
aff'd, _ MJ___ (CMA 1977); United States v. Armstrong, PSCM 12658 (AQMR
977y, atf'd, MJ (CMA 1977). See also, United States v. Burston, 54
CMR 315, _ MJ  (ACMR 1976), aff'd, MJ (O’ 1977), where the intent to
use heroin off-post was apparently formed on post and where the accused left
post with the narcotic he later used at a friend's off-post trailer.® When
the trip off-post to consumiate the drug transaction originates on post,
military jurisdiction will lie, apparently regardless of who is in the
driver's seat. See, United States v. Burney, CM 435523 (ACMR 1977), aff'd,

__ MY (A 1977); United States v. Mayberry, SPCM 11941 (ACMR 1976),
aff'd,  MJ _ (on 1977); United States v. Mullins, SPCM 12478 (ACMR 1977),
arf'a, __ MJ__ (A 1977).

A showing of prior on-post drug involvement, United States v. Freeman,
supra, as well as prior offpist sales with service connection, United
States v. Calloway, SPCM 11585 (ACMR 1976), aff'd, MT |, (A 1977), are
streng indicators of military jurisdiction. The facts in Calloway bear
examination. The accused was approached by a fellow soldier (undercover agent)
at work about the acquisition of marijuana. Calloway agreed to ¢et the
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marijuana and later that evening went to the agent's off-post residence.
The two took a short drive during which marijuana and money were exchanged.
During this drive, arrangements were made for another marijuana transaction
which occurred later that evening. The following day, a third sale,
negotiated on-post during duty hours, was consurmated off-post after duty
hours. The Army Court of Military Review found military jurisdiction over
the seocond entirely off-post transaction, as well as the first and third
transfers, because it "was a direct result of the initial transaction which
had occurred only hours before." Calloway, supra, ms.op. at 3. It is
apparent that "essential underlying negotiations" are not to be viewed in
a vacuum, but in a continuing chain of events.®

Two additional cases require discussion as they do not fit into any
category previously delineated. 1In United States v. Smith, CM 435154
(ACMR 1976), aff'd, MT (A 1977), the accused was convicted of possess-
ing and attempting to sell marijuana off post, ten miles from Fort Bragg,
North Carolina, on the theory that he was a principal in the commerce between
an undercover agent and two other soldiers. The only evidence of service
connection adduced at trial was that a confidential informant had made
arzangements on post with one of the sellers (not Smith) to have this poten-
tial seller meet an undercover agent off-post later that evening to buy mari-~
juana. To sustain jurisdiction it is surmised that the on-post negotiations
by one of the sellers must have been attributed to Smith since he was con-
victed as a principal, even though the record is completely devoid of any
on~post activity by Smith. United States v. Mitchell, SPCM 12067 (ACMR
1976), aff'd, MT (A 1977) presents an even more tenuous base for
military jurisdiction. An undercover informant was planted in Mitchell's
company with a list of names of suspected drug traffickers. Mitchell's
name was not on the list. At the initial meeting between the two, general
discussion turned to the topic of drugs. Mitchell supposedly offered to
aid the informant in getting to meet "cool people" with "dope" connections.
Latar, Mitchell, pursuant to instructions fram his company, was driving the
informant to an in-processing building when the informant suggested they go
off-post for a prearranged meeting with an undercover agent. At this cff-
post meeting, actual negotiations took place for the first time. Two days
later, the informant, using an on-post telephone, contactad Mitchell at
his off-post residence and made final arrangements for a marijuana sale.

If the crux of military jurisdiction is predicated upon "essgn’.cial
underlying negotiations," then Mitchell belies any 5ational defin+t10n c?f
"essential” and "negotiations" in the Alef context.’ A general discussion
of drugs among young people today is more the norm than the exception. If
the "essential underlying negotiations" are allowed to be perfectec.i by the
use of a government telephone by the installation constabulary, while the
potential seller is off-post and off-duty, then the impact of Alef has been
carpletely eroded. - ' ‘
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Ore additional area of the service connection dilemma bears analysis.
Does drug comrerce between mambers of the same unit constitute such a
flouting of militarv authority and threat to the installation that military
interest autcamatically outweighs that of civilian authorities? In
United 3States v. Wright, 54 MR 897, MJ  (ACMR 1976), aff'd, MT
(CMA 1977), the conviction of an off-duty military police noncommissioned
officer who sold phencyclidine to a member of his unit off-post, was
upheld. The Court of Military Review had based its holding on its earlier
decision in United States v. Eggleston, 54 CMR 634, _ MJ  (ACMR 1976),
reversed and remanded, MJ (CMA 1977). As the Court of Military
Appeals vacated the lower court's decision in Eggleston, ordering a rehear-
ing on the jurisdiction issue, the importance of rank and the accused's
duty position can best be explained by Judge Felder's dissent in Eggleston
ard concurrence in Wright. Whereas there was no evidence of record to
suggest that Staff Sergeant Eggleston used either his rank or position to
sell LSD to a subordinate in his unit who was not under Eggleston's super-
vision, in Wright, Judge Felder opined "the off-post sale of illicit drugs
to a subordinate military policeman by a noncommissioned officer, who was
alsoc entrusted with the responsibility of law enforcement, is distinctively
embarrassing to the United States Army and constitutes the flguting of
military authority." United States v. Wright, supra, at 899.°

- The Key to Jurisdiction: Impact on the Military

In the wake of Alef, it is now clear that while the Court of Military
Appeals requires the slavish application of the Relford factors to weigh
service connection, it is a questicn of impact on the military service that
ultimately determines whether court-martial jurisdiction will vest.

Relford involved the application of the O'Callahan standard. McCarthy,
suora, at 31 citing United States v. Hedlund, 54 CMR 1, 25 USCMA 1, = MJ
(CMA 1976) . However, it was Schlesinger v. Councilman, supra, that clearly
enunciated the meaning of service connection in O'Callahan:

...0f course, if the offenses with
which he is charged are not "service-
connected," the military courts will
have had no power to impose any punish-
ment whatever. But that issue turns
in major part on gauging the impact of
an offense on military discipline and
effectiveness, on determining whether
the military interest in deterring the
offense is distinct from and greater
than that of civilian society, and on
whether the distinct military interest
can be vindicated adequately in civil-
ian courts. 420 US at 760.

14



While trial by civil authority is preferred under 0'Callahan, the
Supreme Court has consistently recognized the principles of military
discipline and effectiveness within the Armed Forces. Military signifi-
cance of the crime is not the proper test. It is hard. to imagine any
crime committed by a serviceman without some significant effect on the
good order and discipline of the military establishment. However, when the
crime's degree of impact on the military's order and state of effective
readiness is so substantial that, by comparison, civilian concern with
vindicating society's interests is lacking, and, having shown its interests
to be paramount, the military can demonstrate that its interest cannot be
adequately vindicated in a civilian tribunal, then military jurisdiction
over the serviceman will lie. United States v. McCarthy, supra, at 33
citing Schlesinger v. Councilman, supra.-

It is interesting that nowhere in the Alef decision is there found
the words "service impact" or any detailed discussion of service impact as
fashioned by O'Callahan and further clarified by Schlesinger. The absence
of positive guidance in Alef as to what factors might be sufficient to sustain
service impact could lead one to believe that any criminal venture,. with
the preponderant elements occurring off-post, would negate court-martial
jurisdiction. It is only through the summary disposition of numercus drug-
related cases that a position has been formulated by the Court. That
position is found in McCarthy. Where drug related negotiations or arrange-
rents are made on post during duty hours, there is an impact on military
Giscipline and effectiveness. Perhaps this is "the misuse and abuse of...
military duties" found adequate to sustain jurisdiction in United States v.
Gladue, 4 MJ 1 (A 1977). Perhaps such negotiations present a threat to
the post or flout military authority. What is clear is that the impact on
the military is sufficient to override the O'Callahan preference for civilian
adjudication. Likewise, the involvement of a military policeman with his
subordinates in a drug transaction presents a clear picture of the glouting
of military authority with a correspondingly negative impact on military
discipline. .

On the reverse side of the coin, it is clear that the govermment will
have to prove service impact, and speculative, wwarranted conclusions by
lower courts as to what might have transpired between the parties to the
alleged crime in times past is impermissible. See, United States v.
Johnson, supra. It is also clear that when a serviceman is approached off-
post during off-duty hours by goverrment agents seeking to procuz_:e'drugs, .
the impact on the military is not of such magnitude as to vest mllltal_:y
jurisdiction. See, United States v. Ryals, supra, United States v. Wills,
SPCM 11510 (ACMR 1976), rev'd and dismissed, ‘MJ (QvA 1977); United
States v. Cader, NCM 76 0284 (NCMR 1976), rev'd MJ  (CMA 1977).
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Similarly, when a serviceman approaches an undercover agent off-post,
when no contact between the two has previously transpired on post, court-
martial jurisdiction does not exist. United States v. Merchant, 54 CMR
737 (AFCMR 1976), rev'd, MJ (A I977); United States v. Henderson,
54 CMR 523 (AFCMR 1976), rev'd, M7 (oA 1977

While same of the "jurisdictional victories" envisioned by defense
counsel have evaporated in the aftermath of Alef, counsel should be especially
attentive to the impact the transaction and Its "essential underlying nego-
tiations" have on military discipline and effectiveness. No longer can the
government contend that the nature or amount of the drug, the proximity of
the drug transaction to a military post, or that the drug recipient was a
serviceman, inand of itself gives military jurisdiction. The fact that the
accused was "blended into the civilian populace" will not autamatically
divest military jurisdiction. A detailed, thorough analysis and careful
balancing of the Relford jurisdictional factors is still mandated. However,

a mere mathematical exercise, addlng and subtracting po.altlve and

negative Relford factors to arrive at a particular nurber, is not the solution,l0
Instead, the impact of the alleged crime on military discipline and effec-
tiveness must be assessed to determine if the constitutionally preferred
“disposition by civil authorities, to the exclusion of military tribunals,

can occur.

FOOTNOTES

lSee, e.g., United States v. Pelletler, CM 434475 (ACMR 1976), aff'd
W (am 1977).

“See, Relford v. Commandant, 401 U.S. 355 (1971).

Alef, supra, n.13. It is noteworthy that the Court of Military Appeals
has never quoted or cited those cases, often relied on by the Courts of
Military Review, and frequently found in appellate briefs that argue the

merits of the military drug problem. See, Peterson v. Goodwin, 512 F.2d

479 (5th Cir. 1975); G.I. Rights v. Calloway, 518 F.2d 466 (D.C. Cir. 1975);
Schlesinger v. Councilman, 420 U.S. 738 (1975); United States v. Tinley,

54 CMR 255, _ MJ (AFCMR 1976), aff'd, MJ (CMA 1977). United
States v. Burston, 54 CMR 315, _ MJ (ACMR 1976), aff'd MJ (A
1977). .

Isee, United states v. Williams, 25 USQMA 176, 54 OR 284, _ MJ __ (Qm
1976) .
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“Tr.e Court of Military Appeals affirmance of United States v. Tinley, supra,
eppears inconsistent with its decision in Alef at first blush. However,
when read with Untied States v. Baker, 54 CMR 1018, MT (AFCMR 1977},
afi'g, MI___(QMA 1977), it appears Airman First Class Tinley's drug
involvement, both on and off base was substantial, thereby giving rise to
rilitary jurisdiction. However, it is submitted that the Air Force Court
of Military Review's raticnale for sustaining military jurisdiction over
Tinley was errongous. : SR

SSee, United States v. Smith, SPCM 12047 (AQMR 1976), aff'd, MJ (Om
1577), where seven of the eight specifications of possession ard sale of
marijuana occurred on post. The eighth specification arose as a result of
finding marijuana in the accused's car, parked off-post at an automobile
dealership. No evidence to support military jurisdiction over this last

- specification was presented at trial, but the Court of Military Appeals
affirmed the conviction.

7Although the service connection analysis must be made on a case-by-case,

offense-by~offense basis rather than the preponderant elements of the total
criminal enterprise concept, United States v. Sims, 25 USCMA 290, 54 QMR
3C8, __MI  (1977), the Court of Military Appeals appears to have
fesnloned two standards of service impact, one for drug-related cases and
arcther for non-drug-related cases. In United States v. Ruiz, NCM 76 1071,
(AC¥R 1976), rev'd and remanded, @ MJ (CMA 1977), the accused was
charged with off-post larceny, cammnicating a threat and heroin sale
offenses. The facts illicited at trial revealed no Relford factors
supporting military jurisdiction. Brief of Appellant, Id. The Court
of Military Appeals dismissed the larceny and threat charges in light of
United States v. Hedland, 25 USCMA 1, 54 CMR, _ MJ  (1976), but
ramanded the case for a limited rehearing into the question of jurisdic-
tion over the drug offense. - See also, United States v. Baxter, SPCM 11666
(23R 1976), vacated and remanded MJ {CMA 1977), United States v.
Koon, SPCM 11996 (ACMR 1976), vacated and remanded MJ (A 1977),
United States v. Cherry, CM 432910 (ACMR 1977), vacated and remanded,

MJ (CMA 1977) where the govermment presented insufficient facts to
allege court-martial jurisdiction, but the cases were returned for a
limited jurisdictional rehearing in light of Alef.

®1n a footnote, Judge Felder further defined flouting of military authority
as "more than the mere violation of any provision of the Uniform nge_s of
Military Justice or an Army Regulation. It implies a course of criminal
conduct that singularly insults or makes a mockery of the military".

Wright, suora, n.2. CF, United States v..Pickel, 3 MJ 501 (AFQR 1977),
rev'd, ~ MJ_ (CMA 1977) where some of the specifications involved the
sale of drugs to a noncommissicned officer in the same squadron. Ap;)arently
it is only when the transfer of the prescribed drugs to members of his

wit is a person of authority that the question of threat to military
discipline and flouting of authority arise. -
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Isee also, Brief of Appellant, United States v. Calloway, supra.

1OQne; fipds great sympathy with retiring Judge Costello's concurring
opinion in United States v. Douglas, 54 CMR 843, 847, M3, (ACMR 1977),
pet. denied, 3 MJ 92 (CMA 1977), pet. for reconsideration denied, 3 MJ

132 (@n 1977), and his appropo analysis of the mathematical manipulation
in which courts have engaged in the speedy trial arena.
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CORRECTION

In Volume 9 Number 5, at page 13 line 13, the Article entitled Pretrial
Confinement contained a statement that the Court of Military Appeals held
that "seriousness of the offense charged" was a ground to impose con-
finement, This is incorrect. The Court specifically rejected the
goverment's contention that seriousness of the offense per se justified
pretrial confinement. See, United States v. Heard, 3 MJ 14, 20 (CMA 1977).
We regret the oversight.

khkkkkkkkkkkk

COPIES OF APPELLATE BRIEFS

A copy of the appellate briefs that are filed in all cases are
sent to the convening authority where the trial occurred. The briefs are
then normally forwarded to the SJA for filing. Defense counsels are
reminded that they can, if they wish, recuest to see the briefs so that
they may follow the progress of the case on appeal.

DAD is presently working on plans to send a personal copy of each
arpellate defense brief to the trial defense counsel. This is not final
yet, but hopefully such & procedure can be instituted soon.
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ACTIONS WHICH DENY AN ACCUSED'S
RIGHT TO COUNSEL

CAPTAIN WILLIAM L. FINCH, JACC

Captain Finth holds a B.A. fram the University of Richmond
and a J.D. from George Washington University, and attended the
€9th Basic Class. He served with the 3rd Armored Division in Germany as
a trial counsel, defense counsel, and officer-in-charge of a branch
office. -Captain Finch is presently an appellate attorney in the
Defense Appellate Division.

In 1975, the Court of Military Appeals published an unofficial
1listing of comprehensive changes which it envisioned for the military
justice system. Those portions of the list which have been put into
rractice (by court decision, in most cases), have enchanced the judiciary's
role and simultaneously subjected all trial parties to closer scrutiny
ard supervision. The focus of this scrutiny is the accused - his
constitutional rights and his defense, before, during, and after the trial.
This article will address the Court of Military Appeals' treatment of an
accused's right to counsel and the various situations which result in a
denial of that right.

There are primarily three mstances in which an accused is deprived
of his right to counsel, These are: (1) inadequate representation by
the trial defense counsel; (2) governmental acts which cause a break in
the attorney/client relationship; and (3) representation of multiple
- accused by a single attorney.

ADEQUACY OF COUNSEL

Perhaps the first and most important area of concern when
considering a potential denial of the right to counsel is the adequacy
of repreoenmuon by the trial defense counsel. The Court of Military
Appeals has consistently demconstrated its concern for competent
representation of an-accused by carefully evaluating the performance
of the defense counsel. The most recent case, United States v. Palenius,
25 UsCAa 222, 54 OMR 549, MT (1977), resulted in the Court of
Military Appeals ordering a new review on the basis of inadequacy cf the
appellant's representation. The practical effect of Palenius-was the
extension of the trial defense counsel's scope of responsmlllty
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The facts of Palenius are now rather well-known. After Palenius'
court-martial adjourned, and pursuant to the advice of his trial defense
counsel, Palenius waived his right to representation by appellate defense
counsel before the Court of Military Review. The waiver was made because
the trial defense counsel told Palenius that there was a good chance his
conviction would be overturned by the Court and that having counsel there
would merely slow the reversal. The Court of Military Appeals decided that
this erroneous advice, coupled with the lack of post-trial efforts on
behalf of Palenius by the trial defense counsel, constituted inadequate
representation. '

The Court then utilized the Palenius decision to make a seemingly
slight adjustment to the military justice system, but one which appears
to have profound impact. The Court for the first time, discussed the
duties and responsibilities of the trial defense counsel during the post-
trial stage of the case. In this regard, the Court of Military Appeals
outlined five recommended post-trial steps to be taken by the trial defense
counsel. These steps are:

1) advise the client thoroughly regarding
the appeal process, including review
by the convening authority;

2) tzke action on behalf of the client
during post-trial intermediate reviews
including

a- rebuttal to the SJA review
with the client '

b~ corrections to the record
of trial

c- clemency petitions prior to
the action;

3) isolate and identify the appellate
issues, discuss them with the client,
ard pass them on to the appellate
defense counsel when appointed;

4) remain available for and attentive
to the post-trial needs of the client,
as dictated by the exigencies of the
case [e.g. deferment of confinement];
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5) cease all actions which result in
the practical terminaticn of the
attorrey~client relaticnship.

The end result is that the Court of Military Appeals has made
the trial defense counsel responsible for his client's welfare in all
phases of the criminal process. The Couwrt emphasized this responsibility
by explaining that the trial defense counsel can only be relieved of his
duties after an appellate defense counsel has been appointed for the
client, and the Court of Military Review has granted a request for release
by the trial defense counsel.

Not only has the Court of Military Appeals' decision in Palenius
enlarged counsel's scope of responsibility, but in United States v.
Larneard, 3 MJ 76 (1977), it reaffirmed the trial defense counsel's
authority to act on behalf of his client. Larneard was given "appellate
leave" (excess leave) while his case was pending before the Navy Court cof
Military Review. That Court's affirmance of the findings and sentence
was sent to higs last known civilian address, but Larneard had since
aoved without notifying the Navy. The decision was served on his sister
on 26 August 1974. Appellant petitioned the Court of Military Appeals
on 15 September 1975, explaining that he had "just received the papers.”
The government moved to dismiss the petition as being untimely £iled and
argued that constructive service was had on 26 August 1974. In der_lying
the government's petition, the Court made many significant conclusions.
Of prime importanceé to this discussion, however, is the Court's explanation
of the role of the defense counsel. The Court reiterated the agency
nature of the attorney/client relationship, ewphasizing that the defense
‘counsel has. authority to act in the client's stead. As such, the Court of
Miljtary Appeals held that "service of process" may be made on an accused's
attorney (if the accused has executed a valid power of attorney so
designating his counsel), and that in all other matters, a defense attorney
is obligated to continue all aspects of his representation of an accused
despite the present unavailability of the client.

Along with this expanded responsibility and authority to act for
a client, the Court of Military Appeals now requires a more stringent
standerd of competence by the defense attorney. Formerly, the level of .
competence which defense counsel had to maintain was "reasonable competence’,
that is, a defense attorney was expected to exercise the custamary skill
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and knowlodge which normmally prevailed within the range of competence
denmanded of attorneys in criminal cases. However, the Court of Military
Appecals modified that formula in United States v. Rivas, 3 MJ 282 (1977).
In that case, an important witness who testified in rebuttal against
Rivas refused to answer the trial defense counsel's crucial cross-
examination questions on grounds that they were incriminating. Trial
defense counsel made no objection and no motion to strike the witness'
direct testimony. The Court held that those omissions constituted
inadequate representation. In so ruling the Court held that "a criminal
accused is entitled to more than a competent counsel; his right is to
one who exercises that campetence throughout the trial." Id. at 289.
This standard was elaborated, as follows: T

We will not second-quess the strategic -
or tactical decisions made at trial by defense
oounsel, but where inaction occurs at a critical
point where action is compelled by the situation --
where, in other words, defense counsel remains silent
where there is no realistic strategic or tactical
decision to make but to speak up -- then the accused
has been denied "'the exercise of the custcmary
skill and knowledge which normally prevails...'
'within the range of campetence demanded of attorneys
in criminal cases.'"

khkkkkkkkkkkkkkkkk

This is the test to be met by every
defense counsel practicing within our system
of criminal justice,.......

Id. at 289.

In light of the greater responsibilities placed on counsel, and
the higher standard used by the courts to examine their adequacy of
representation, defense counsel should be careful to not take any action
in the defense of an accused which does not inure to the benefit of that
particular client. Further, it is recommended that, when applicable,
the actions by defense counsel be explained in an out-of-court hearing
at the trial. For example, the practice of stipulating to obviously
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provable aspects of the government's case should gain for the accused
some advantage , tactical or otherwise. If the stipulation does not help
the client in same measurable way, the representation may be suspect.
This is not to say that counsel should avoid stipulations, but only that
they should not be entered into without good reason.

Another example concerns defense counsel waiver of rebuttal to
the Staff Judge Advocate post-trial review. That waiver is crucial, for
it effectively buries (for appellate purposes) any errors contained
therein. The only time defense counsel's failure to object to the post-
trial review does not constitute waiver of the error is if an manifest
miscarriage of justice would result. United States v. Barnes, 3 MJ 406
(CMA 1977). Defense counsel should, therefore, carefully scrutinize
post-trial reviews to insure that they are not waiving errors. Failure
to offer rebuttal, when obvious issues are present, may raise inadequacy
of counsel problems.

Trial defense counsel should also be aware that allegations of
inadequacy against them may occur sometime in the future. As such,
attorneys should consider taking steps to prepare themselves for such an
instance. Some suggestions are that counsel keep thorough records,
document the reasons for tactical decisions made before and during the
trial, and consider reducing to writing crucial attorney-client communi-
cations and decisions, e.g., the explanations of constitutional rights
and options.

None of these suggestions will be necessary or effective, however,
absent full and meaningful communication between the client and attorney
during all phases of the prosecution. Such a "shared" defense of an
accused, in which the client is explained all facts of the case and actively
contributes to all decisions, will do more to prevent allegations of
inadequacy than any other action.

GOVERNMENT ACTION

There are two frequent actions by the government which result in
counsel denial that are almost institutionalized: 1) denial of the
availability of individually requested mllltary counsel; and, 2) breaking
an existing attorney-client relationship.
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Sometimes, notwithstanding the ability and experience of his detailed
counsel, the accused will request representation by military counsel of his
own choice. In such a case, the detailed counsel must accede to the client's
wish and make the appropriate request. A requested individual military
counsel should only be denied if he is not reasonably available. Due to
personnel constraints, the government is understandably reluctant to approve .
requests for individual counsel and its determination of reasonable avail-
ability may not be campletely objective. It is suggested that denials of
requested counsel be litigated before the military judge when appropriate.
Reasonable availability is a question of fact which is most appropriately
reviewable by an impartial arbiter (the military judge) by means of a
motion for appropriate relief. For a more detailed discussion of the tech-
niques of such litigation, see "The Advocate", Volume 8, No. 3.

The second situation in which the government deprives an accused of
his counsel occurs when the attorney-client relationship . is broken by the
physical separation of the client from his defense counsel. This situation
usually happens subsequent to the actual court-martial when either the
trial defense ocounsel or the convicted accused leaves the situs of the trial.
The ilaw in this area is uncertain, as three cases dealing with various
aspects of the forced separation of attorney and client are presently
pending before the Court of Military Appeals. United States v. Herndon,
Docket No. 32,684, petition granted 12 November 1976; United States v.
Iverson, Docket No. 31,962, petition granted 9 June 1976; United States v.
Vick, Docket No. 34,241, petition granted 6 July 1977. A brief review of
these cases illuminates the scope of the problem, and the breadth of impact
the Court's decision may have on defense counsels in the future.

In Herndon, appellant's request for the presence of his appellate
defense counsel at a limited hearing ordered by the Court of Military
Review was denied. Appellant appealed, claiming the denial of his Sixth
Amendment rights because the government refused to allow the presence of
his attorney of record at the limited hearing.

Iverson involved a situation in which the Staff Judge Advocate
post~trial review was served on a substituted counsel rathar than the trial
defe‘ we counsel. This occurred when the record of trial was forwarded to
another post for action by a difference convening authority after disqual-
ification of the original convening authority. The substitute counsel
never formed an attorney-client relationship with the accused, and made
no rebuttal to the post-trial review. The accused appealed and asserted
that the government's action in serving the post~trial review on a substi-
tute defense counsel improperly severed his ex1st1ng attorney—cllent
relationship.
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In Vick, the accused was transferred to the Disciplinary Barracks
prior to the convening authority's action. Appellant argued that he was
deprived of his opportunity to personally participate in post conviction
procedures and that the separaticn from his counsel was in violation of
the right to counsel under Palenius. After oral argument in Vick and the
granting by OOMA of petitions in a large number of other cases which
involved the same issue, the Court vacated the grant without opinion.
United States w. Vick, 4 MJ (CMA 23 January 1978). In Vick, there
was no aliegation of specific prejudice to the accused which resulted
from the transfer and no requests were made by counsel or the accused to
remain at the situs of the trial. Therefore, it is still uncertain whether
the Court will consider it to be error when an accused is transferred from
the trial situs against his stated desires. Counsel should watch with
interest any further decisions by COMA in the many other cases which in-
volve this same issue.

How the Court of Military Appeals will decide these issues is not
clear, but it is obvious that each of the three issues involve crucial
constitutional rights of the accused service member. It is incumbent,
therefore, that trial defense counsel be aware of situations like these
which involve the severance of an attorney-client relationship, and be
prepared to resist the government's action if contrary to the best
‘interests of his client. In the Vick situation, where the client is to be
transferred to the Disciplinary Barracks against his desires and before
the convening authority's action, defense counsel should meke a written
request to the convening authority to stay the client's transfer. Such a
request would probably be most successful if the counsel can show how his
client's situation falls within the purview of Chapter 4, Army Regulation
190-47, U.S. Amy Correctiocnal System {15 December 1975). If that fails,
the appropriate action then might be a petition/motion for appropriate
relief to the military judge who presided at trial. ([Whether the trial
judge has the authority to hear such a motion is not settled, but in the
absence of case law, counsel can rely on the military judge's inherent
authority under Article 39, UMJ. Counsel can argue that because the
sentence does not have legal effect until approved by the convening
authority, the trial court's jurisdiction remains until the action of the
convening authority. Thus, the military judge still has authority under
Article 39 to hear motions for appropriate relief]. The motion should be
styled as a mandamus ordering the convening authority to retain the
client in the camand, citing United States v. Palenius, 25 USMCA 222, 54
MR 549 MJ (1977) ; United States v. Carpenter, 24 USCMA 210, 51
CMR 507 (1976); and Halfacre v. Chambers, Misc. Docket No. 76-29 gl3 July
1976), and set out the improper breach of an existing attorney-client
relationship, consequent deprivation of the client's Sixth A@epdment'
right to counsel, and the reasons for the request. If the military judge
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refuses to hear the motion, counsel may then request the same relief in an
extraordinary writ to the Court of Military Review or Court of Military
Appeals under 28 U.S.C. §1651 (a) and the All Writs Act. See United
States v. Frischoltz, 16 USCMA 150, 36 CMR 306 (1966). Prior to taking the
steps suggested above, trial defense counsel should discuss with his client
what action will most benefit him. In many cases a quick transfer to the
Disciplinary Barracks is best. In others, remaining at the situs of trial
to actively participate in the post-trial process may appear to be most
beneficial to the client. It is to aid in the latter instance that the
above suggestions are offered.

The Iverson situation affects two defense counsel --the departing
trial defense counsel and the substituted defense counsel who is served
with the review. The departing trial defense counsel should alert his
review of the record and rebuttal of the Staff Judge Advocate's Review
wherever he may be, or of his willingness to brief a new attorney should
the client so desire. The substituted counsel should, if at all possible,
resist acting on the new client's behalf. . He should cite the difficulties
in establishing a new, long-distance attorney-client relationship, and in
adequately familiarizing himself with the new case. At a minimum, the
substituted. defense counsel should establish, on the record, any limita-
tions placed on his representation of the accused.

REPRESENTATION OF MULTIPLE
ACCUSED

The last instance which frequently leads to the deprivation of
the effective assistance of counsel has been fairly well settled by
case law and, as affects military counsel, been resolved by Army Regulation.
However, one situation (when civilian counsel represents multiple
accuseds) continues to persist frequently enough so as to cause the
issue to remain in the limelight.

The most recent directon regarding the representatlon of multiple
clients in the same case came from the Department of Army in Change 17
to AR 27-10 at Appendix D. Change 17, dated 15 August 1977, establishes
a policy that prohibits military attorneys from undertaking or being
detailed to represent more than cne client in cases involving multiple

accused, except 1n unusual circumstances. Even if an attorney finds
hinself in such an "unusual circumstances," he is not permitted to
undertake the representation of multiple accused without first seeking
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and gaining approval fram the appropriate convening authority. Having
secured such approval, the regulaton then requires a military attorney
(and civilian attcrneys) representing several co-accused to fully inform
the military judge. The military judge will then evaluate the
representation issue and insure compliance with United States v. Evans,
24 UsCMAa 14, 51 OR 64, MJ  (1975), United States v. Blakey, 24 USCMA
63, 51 CMR 192, MJ___(l976) , and United States v. Piggee, 51 CMR 653,
___MJT (ACMR 1976).

Blakey, Evans, and Piggee are the genesis of the Department of Army
policy outlined in Appendix D of Change 17, AR 27-10. While this
regulation primarily controls the military attorney, Blakey, Evans, and
Piggee govern the conduct of all counsel (including civilian attorneys)
who practice before courts-martial.

In United States v. Evans, supra, the Court of Military Appeals
ruled that an accused had not knowingly consented to the subordination of
his interests to those of his co-accused by their retention of camon
counsel, and ordered a rehearing. In United States v. Blakey, supra, the
Court of Military Appeals reiterated the Evans' holding, explaining that
"it is not the rule, but rather the exception that one attorney may represeat
multiple accused at a joint or comon trial." Id. at 193. The mport cf-
Evans and Blakey is that unless it can be demornstrated that there is no ,
conflict, counsel cannot represent more than one accused at a joint or cammon

trial.

The Army Court of Military Review then dealt with this issue in
Piggee, holdlng that an accused could make a knowing, intelligent and
voluntary waiver of the impediments caused by an apparent conflict of
interest of his trial defense counsel. In so ruling, the Court established

the following procedure to be used by military judges in situations where
conflicts of interest appear:

1) address each defendant perscnally,

2) forthrightly advise him of the potential
dangers of being represented by a counsel
with a conflict of interest and the consequences
of such representation, -

3) elicit from each defendant a narrative response:
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a) that he has been advised of his
right to effective representation;

b) that he understands the details
and perils of the conflict of
' interest;

c) that he has discussed the matter
with his attorney or an independent
counsel; and

d) that he voluntarily waives his Sixth
Amendment protections.

As a practical matter, representation of multiple co-accused by
a single military counsel is now a rarity. However, civilian counsel
appear, with disturbing frequency, as a defense attorney representing
several co-accuseds. In most cases the military detailed defense counsel
for the individuals clients- remain on the case. The result is military
councsel representing individual co-accuseds, while the civilian counsel
represents all the co-accuseds. When such a situation occurs, it is
incumbent upon that military counsel to advise his client in the same
particulars required of a military judge in Piggee. It is important to
note that this is required even if the military counsel is subsequently
excused. -

CONCLUSION

The Court of Military Appeals has and is showing intolerance for
the deprivation of an accused's right to counsel, whether the deprivation .
is through governmental acticon or defense counsel error. There are benefits
which accrue to the defense counsel as well. The effect of Palenius and
Laineard, was to elevate the trial defense counsel fram that of an educated
clerk" at a processing station to that of an attorney responsible for his
client in all aspucts of the judicial process. However, the prestige of
full professional responsibility has a price - competence without cmission.
The price of an accused's representation will not be borne by him nor
will he bear the consequenses of deprivation of counsel. Those burdens
halong to counsel, the judiciary, and the govermment.
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CLEMENCY, PARDLE, AND RESTORATION TO
- DUTY FOR TEE MILITARY PRISONER

CAPTAIN GIENN L. MADERE, JAGC

Captain Madere is defense counsel at the U.S. Disciplinary Barracks,
Fort Leaverworth, Xansas. Prior to assuming that duty position, he was
legal assistance officer and defense counsel in the Staff Judge Advocate
Office, Fort Leaverwcrth, Kansas. Captain Madere has a B.S. from Gecrge-
town University and a J.D. from the University of Texas, and attended the
80th Basic Class.

For the vast majority of military prisoners with sentences to confine-
ment of four years or more, and for many prisoners with shorter sentences,
release fram confinement occurs not upon expiration of the sentence crig-
inally adjudged or reversal of the prisoner's conviction, but through clemency
or parole. A much smaller number of prisoners with punitive discharges
are restored to active duty, usually in conjunction with reduction of the
sentence to confinement. Despite the importance of these forms of sentence
relief, little is generally known by accuseds or their counsel outside of the
confinement setting sbout the mechanics of the process for obtaining clemency,
parole, and restoration to duty. The availability and probsbilitvy of clemency
and parole are, and should be, of vital concern to the accused even before
his trial, not only because of his desire to know as nearly as possible how
mach time he will probably have to spend in actual confinement, but also
because considerations of sentence relief have a great deal of impact on the
desirability or undesireability of a given pretrial agreement. -

The purpose of the following article is to describe eligibility require-
ments for the various types of sentence relief available in the military, to
identify the sources of such relief, to trace the process whereby a prisoner
(and in particular, a prisoner at the U.S. Disciplinary Barracks) is ccn-
sidered for clemency and parole, and to discuss the factors which are taken
into account in the decisionmaking process. Much of the information,
ezpecially the material relating to the manner in which various aspects of
the inmate's confinement record and prior military service affect consideration
for sentence relief, is derived from interviews with me s of the United
States Disciplinary Barracks (USDB) correctional staff,” as well as fram the
experience of the author as defense counsel assigned to the USDE.

I. AUTHORITY TO GRANT SENTENCE RELIEF
The first and most obvious source of "clemency" for the military

prisoner is his original court-martial convening authority, who has in effect
the power to grant total or partial clemency by disapproving all or part of
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an adjudged sentence.? In additicn, any convening authority authorized to
convene the same type of court as that which imposed the original sentence
and who later exercises jurisdiction over the accused has the authority to
mitigate, remit, or suspend, in whole or in part, any unexecuted portion of
a sentence.3 The notable exception to this rule is the convening authority
exercising jurisdiction over prisoners at the USDB or institutions in the
Feceral Bureau of Prisons system.4 Since under current Army regulations

all but a handful of prisoners with a tem to corifinement plus punitive dis-
charge as part of their sentences serve their confinement time at the USDB,
the practical effect of the clemency power just described occurs in the case
where a prisoner finishes serving his.sentence to confinement prior to com-
pletion of appellate review in his case. In such cases, the former prisoner
has the option of returning to active duty pending the outcome of his appeal,.
and the convening authority at his newly-assigned post may during this
interim period take clemency action with respect to him.

At any time prior to completion of appellate review, The Judge Advocate
General of the Army may mitigate, remit, or suspend any unexecuted portion
of a sentence.” It would appear that, at least in the case of inmates con-
fined at the USDB, this authority is rarely if ever exercised. The clemency
authority of The Judge Advocate General and that of convening authorities .
subsequent to the original authority does not a pgly to cases involving dis-
missals, the death penalty, or general officers.

With respect to USDB inmates and military prisoners in federal civilian
penal institutions, clemency authority is generally restricted to the
Secretary of the Army with a few significant exceptions. As might be expected,
the fact that a prisoner is transferred to the USDB prior to the time the
criginal convening authority takes his action in the case in no way deprives
that convening authority of his power to diszpprove all or any part of the
adjudged sentence.8 Although it is not generally known, the Cammandant of
the USDB has same significant clemency authority of his own with respect to
both USDB inmates and those inmates confined in federal civilian prisons.
Probably the authority most frequently exercised by the Commandant is the
power to mitigate, remit, or suspend all unccllected forfeitures, regardless
of the length of the sentence. This type of clemency is normally afforded
to inmates with good institutional records as an incentive to earn assigrment
to certain key industrial and service jobs within the UspelO. - It should be
noted, however, that once a prisoner passes his date of expiratin of term
in the service (ETS), or once his appeal is final and his discharge is executed,
he is no longer in a pay status and cannot receive military pay whether or
not he has forfeitures in effect.ll

The Camandant, USDB, also has total clemency authority with respect

to the sentence of any summary or special court-martial, except that in
cases where the prisoner has a bad conduct discharge as part of his sentence
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and applies for and is denied favorable action by the Sdrmamiant, such

denial must be reviewed by the Secretary of the Amy.l4 The Commandant's
clemency authority as to sentences of general court-martials is consid-

erably more limited. If a prisoner is convicted of a "solely military
offense" and he has less than six months to serve (after deduction of good
conduct time) upon arrival at the USDB, the Cammandant may suspend the unex-
ecuted portion of confinement and may also, if the prisoner shows potential

for rehabilitation, transfer him to the U.S. Army Retraining Brigade, the
Camnander of which will in turn make a determination as to whether the prisoner
should be restored to duty.l3

The Secretary of the Army has total authority to remit or suspend an
unexecuted part of a court-martial sentence, with the single exception of a
sentence approved by the President.l4 fThe Secretary has, however, delegated
to the Army Clemency and Parole Board the power to make determinations as to
parole of prisoners, including the power to waive various regulatory require-
ments for parole eligibility.ls. Adverse decisions of the Clemency and Parole
Board, however, can be, and frequently are, appealed to the Special Assist-
ant to the Under Secretary of the Army.l6 In addition, the Board is charged
with responsibility for recammending for or against clemency (including
changes in types of discharge) in individual cases, as well as the responsi- 17
bility for developing uniform policies for the clemency and parole of prisoners.
The Board consists of a permanent chaimman, who is a civilian, and two field
grade off*'é:ers, of whom one must have legal training or experience in cor-
rections.I

ITI. ELIGIBILITY CRITERTA

All USDB prisoners, all military prisoners in federal institutions, and
all former USDB prisoners on parole are eligible for clemency and, in fact,
nust be consideregi for clemency at least once a year by the Army Clemency
and Parole Board.+d -Eligibility for restoration to duty is defined largely
in the negative -- Army regulations provide that in the absence of "excep~
tional circumstances" conviction of one of a number of classes of crime will
disqualify a prisoner from consideration for restoration. Included among the
disqualifying cffenses are crimes generally recognized as felonies in civil
law, seriocus crimes evidencing disregard for the "rights or feelings of
others" which are "willfully malicicus, brutal, heedless, and lacking in
serious provocation", desertion or AWOL with intent to avoid hazardous or
important duty, or a history of repeated drunkenness, narootic addiction, or
"continued difficulty in adjusting to military life."20 Largely as a
result of the narrowness of the category of remaining eligible prisoners,
the percentage of prisoners with punitive discharges who are restored to
active duty is very small--approximately 2 percent.

In order to be eligible for parole, a prisoner must meet several

quantitative requirements. He must first of all have a sentence to con—
finement of at least one year and a day.Zl In addition, if his sentence 1s
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Secretary of the Army (in the case of clemency or restoration to duty) or
on appeal of parole demnial to the Special Assistant to the Under Secretary
of the Army. Each of these steps is discussed in more detail below.

B. Disposition Board. = - A,‘

Each inmate is entitlegzto consideration of his case by a Disposition
Doard at least once a year. In addition, special boards may be requested
and granted between annual boards if the priscner deronstrates a campelling
reason for such a board, such as a recently-arisen family problem or other
major change in the irmate's status.33 The purpose of a Disposition Board
is to make recommendations concerning four methods of removal of the irmate
from the USDB -- clemencg I parole, restoration to duty, and transfer to a
civilian federal prison. No prisoner is considered by a Board until
the USDB has received his convening authority action. The length of time
between' the arrival cf the inmate's convening authority action and his
Disposition Board depends on the length of his sentence, with "short-
timers", (i.e., irmates with sentences of eight months or less) given
priority over others. Those with sentences of two years or longer can
usually expect to meet t§§ first Disposition Board six to eight months
after the adjudged date. : ‘

A Disposition Board is composed..of at 1easf3§hree officers, of whom cne
is a permanent marber ard a field grade officer. All Board memebers are
pvart of the USDB permanent staff, and most are .either Military Police
officers or Medical Service Corps officers. - Each menber is assigned
certain cases on which he must brief the other members. The Board also
views admissions and progress summaries prepared by psychologists and social
wcrkers working within the Directorate of Mental Hygiene. The Board views
the inmate's ccrrection record, including disciplinary reports and work
evaluations. Normally the only information the Board .sees regarding the
offense is from the admission surmary, although frequently the Correctional
Treatment File contains a copy of the Staff Judge Advocate's review. The
merbers do not have a copy of the inmate's record of trial, and would not
rcxmally be aware of (for example) testimony in extenuation and mitigation
wless the inmate brought it to their attention.37

The inmate is entitled to appear before the Board and to present any
written matter (including letters of recommendation or portions of his
record of trial) which he desires. In order to be considered for restora-
tion to duty a rrisoner must submit a written application in which he.
acknowledges that if his request is accepted, he will submit to a,pex_:lod
of retraining and that failure to camplete such training m3a result in
imposition of the remainder of his court-martial sentence. At the.Board
hearing, the inmate is not entitled to legal reg:g_esentatlon'and few irmmates
even seek legal advice prior to the proceed.mg ~ » v
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Prior to the convening of the Board, the inmate is interviewed by the
Program Officer, USDB, or, if he is requesting and is eligible for parole,
the Parole Officer. During these interviews, the inmate receives an
opportunity to express his desires and to be counseled as to the most
appropriate program for him. These officers also explain the eligibility
requirements and the Parxole Officer together WiIiS‘ the inmate will formu-
late a parole plan to present bhefore the Board. In gases where the immate
has requested parole, the Parole Officer makes a recommendation.

After the Board meets, it makes a recommendatiqn as to clerency,
parole, restoration, or transfer to a federal institution, or some cambina-
tion of these actionsg. This recammendation is by regulation secret 4l ana
cannot be revealed to the immate. The recamendation is forwarded to the
Cammnandant,, USDB, who makes a recammendation of his own and forwards the
case to Washington. The average time from the convening of the Disposition
Board to final action from the Secretary or the Clemency and Parole Board
is about six weeks.

C. Amy Clemency and Parole Board; Secretarial Action.

The Army Clamency and Parole Board employs professional coprrectional
analysts to brief and sumnarize the prisoner's record and the recamenda-
tions made by the Cammandant gnd the Disposition Board. These are forwarded
to the Board merbers who (in the case of consideration for clemency or
restoration to duty) make a recomendation to the Secretary of the Army or
(in the case of parole) make a determjnation as to parole ellglblllty and as
to whether or not to grant parole.

Army regulatlons prohibit personal appearances by a priscner or his
counsel before the Clemency and Parole Board.42 However, the Board is
required to consider all written material submitted hy the candidate for
clemency or parole, and this mey, of couxse, include statements from counsel
as well as recommendations fram cadre personnel at the USDB,

Adverse decisions on parole are appealable, and the Parole Officer,
UsDB, and his staff frequently assist immates in filing their appeals.
Although exact statistics are not available, the Clemency and Parole Board
and the Secretary of the Army ultimately follow the recammendations of the
Disposition Board in approximately 85 percent of the cases processed. About
one in five appeals of parole denial is sucgessful.

IV. EFFECT OF VARIOUS FACTORS ON SENI’ENCE RELIEF
A. General.
While many factors affect the determination whether an immate will

receive favorable action on his sentence, there can be no doubt that the
two mgst imporant considerations are the seriopsness or lack of seriousness
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of the offense and the nature of the inmate's record in confinement. Bevoud
these considerations, there fcllow, in approximate order of mportance, v

the relat &Xe length of his sentence vis-a-vis typical sentences for similar
offenses,”” the prior military and civilian record of the prisoner, demon-
strated family need or other campassionate considerations, recamendations
of the military judge or Staff Judge Advocate, recamnendations of profes-
sional staff (espmlallv officers) of the USDB, recommendations of former
ocommanders and supervisors, and recammendations by others. - :

A poor disciplinary record at the USDB usually blocks favorable cohsidera-
tion regardless of the strength of the other factors present in the
case. It is rare, for example, for an inmate to receive any favorable .
recommendations from a Disposition Board when at the time of consideration
he has forfeited good conduct time outstanding. It would be even more rare
for an immate domiciled in maxirum custody grade to receive favorable con-
sideration (other than a federal transfer, which may be v1ewed as favorable
in the inmate's eyes).

The necessity for a clean institutional record is espec:Lally accute
in the case of long-term inmates, consisting primarily of those with
senterices of five years or more. A typical pattern for an inmate with a
sentence of (for example) thirty years and a good confinement record is. to
receive no favcrable action other than custody elevation at the first two
or three annual boards. On the third or fourth board, he may receive a -
clemency cut in his sentence -- pe.rhaps five years or less. Subsequent’
annual Boards would increase the size of the cuts, and advance the immate's
parole eligibility date. Eventually he would be paroled. 1In the case cf -
the hypothetical inmate with the thirty year sentence and a perfect or near
perfect record at the USDB, he micht well be released on parole after .
serving five to seven vears actual confinement time. However, any mis-
conduct on his part would postpone the consideration he might otherwise
receive —- so that he would be getting his initial (smaller) sentence cuts
only after serving several vears in confinement, and the entire timetable
would be pushed back. The figures given are, of course, hypothetical and
approximate, and there are often significant differences from one case to.
the next. -

B. Clgrmg.

Although the term "clemency" encampasses any type of reduction in
sentence, in practice clemency action by the Secretary of the Army almost
invariably takes the form of a shortening of the confinement term. . Clemency
action by the Cuamandant of the USDB, however, comes most often in the form

of a suspension of forfeitures of pay.
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The Correctional Classification Program Handbook, used as a guide for
Disposition Board members at the USDB, lists the following factors as
weighing favorably for clemency; youth at time of offense, situational
nature of offense, clear prior military and civil record, length of mili-
tary service, verified family need, development of occupational skills,
increased maturity, length of confinement, meaning clemency has for
offerder, effect of clemency upon inmate population, and psychiatric
recommendation. On the other side of the coin, the handbook recognizes
the following as factors militating against clemency: serious nature of
the offense, relatively short sentence, prior civil and/or military offenses,
effect of release upon military service, short period of military service,
short period of confinement served, poor adjustment to confinement, remain-
ing portion of sentence can best be served under parole supervision, 45
effect upon inmate population, and meaning clemency has for the offender.

C. Parole.

When a prisoner is released on parole, he is allowed to serve the
remainder of his sentence under the supervision of a U.S. Probation Officer
cutside a penal institution. Parole does not involve a reduction of the
co*xfmerent term. In fact, a parolee must agree, as a cordition of parole,

to forfeit his accrued good conduct time, so that the date on which he
cbtains " freedom" is actuallg postponed beyond what it would have been had
he remained in confinement. Parole involves same significant deprivations
of freedom, including restrictions on travel, occupation, and personal
association, and a violation of parole conditions can result in return to
confinement (following a parole revocation hearing) for service of the
remainder of the term without credit for the time spent on parole.4’7 while
on parole a parolee continues to receive annual clemency consideration
which frequently results in reduction in the time to be served on parole.

. The Correctiaonal Handbook includes as factors favorable to parole the
"optimum time" for release, good response to the institutional program,
first offender, clear civil record, extensive honorable service, stable .
family or marital status, meaning parole has for offender, adequate parcle
plan submitted, postrelease supervision is considered desirable, and
capable of camplying with parole requirements. Also included in the list
is family need. Parole is less likely to be granted if the following
appear: further confinement would be beneficial, poor response to insti-
tutional program, previous offenses, civil criminal record, personality
disorder (alcoholism, drug addiction), unstable employrment record, lack
of family ties, adverse effect upon the comunity or military service,
unreallst.lc parole plan, and "Namadic tendencies". 48

D. Restoration to Duty.
The Correctional Handbook recites the following as circumstances point-

ing toward favorable consideration for restoration: demonstrated capability
for further service, favorable prior service record, possession of skills
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needed by the service, meaning restoration has for the individual, strong
motivaticn, evaluation of inmate by former commanding officer and SJA,
stable personality, evidence of willingness to accept responsibility, nature
of cffense, youth at time of offense, and first offender. On the other
hand, any of the following would lessen the likelihood of restoration:
failure to meet physical and intellectual standards, poor prior service
adjustment, relatively short period of prior service, lack of aptitude,
lack of motivation, unstable personality, disturbed family situation

likely to affect service, civil criminal record, serious nature of offense,
ard poor response to institutional program.49

E. Protestations of Innocence.

Perhaps the mistake most frequently made by inmates in appearing before
Disposition Boards is to belabor protestations of their innocence. This
does not and cannot help the inmate, as the Board menbers are in effect
directed by USDB policy to assume that the prisoner is, in fact, guilty of
the offense of which he was convicted.>0 Furthermore, due to the surprisingly
large number of immates (including a number who pled guilty at trial) who
" do protest their innocence at these Boards, it is impossible and inappro-
priate for the Board members to try to redetermine the facts of each case
as though they constituted a second court-martial. Consequently, to the
extent that an inmate may affect the decision of his Board at all by
attempting to convince the members that he is innocent, he may succeed oriy
in destroying his own credibility.

If anything, a penitent attitude normally makes a more favorable

. impression on the Board than persistent cries of innocence. This is not
to suggest that an inmate who sincerely feels himself wrongfully convicted
should lie to the Board and admit guilt. It does mean, however, that to
the extent such an inmate chooses to discuss his offense at all with the
Board, it is normally in his own best interest to confine his comments
concerning the case to matters in extenuation and mitigation and to answer-
ing. specific questions posed by the Beard members.

F. Assistance of Counsel.

While the military defense counsel cannot represent his client at the
various administrative board hearings in the sentence reduction process,
in appropriate cases there is a valuable role which he can play. First
of all, he can advise his client, especially in the difficult tJ.me
irmediately following imposition of sentence, of the availability a.nd
probability of clemency and parole in his case. Secondly, if his client
has made a favorable impression on the military judge or Staff Judge
Advocate, he may request letters from them reccxfmending clemency or restor-
ation to duty. The same applies to recommendations of former campany
commanders.  Counsel can also inject a greater element of certainty and
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cenfidence in his client by showing a familiarity with the clemency and
parole system on which the client will soccn be heavily dependent for his
early freedom. Finally, a word to the intelligent client about the manner
in which his conduct in confinement will affect clemency determinations
may save the client fram having to learn the importance of a good insti-
tutional record the hard way. ' :

FOOTNOTES

IMost of the information relating to procedures and policy considerations
in the administration of the Ammy Clemency and Parole Program is derived
from the staff of the Programs Office, U.S. Disciplinary Barracks, which
is charged with responsibility for processing recorrmendatlons for clerency,
parole, and restoration.

2prticle 64, Uniform Code of Military Justice, 10 USC 8864 (1970) (herein-
after cited as UCMJ) ; Manual for Courts-Martial, U.S., para. 86a (Revised
166¢) (hereinafter cited as Manual) .

3AR 150-47, para. 6-2la (Change 1, 3 March 1976).

%1d., para. 6-2lb.

SAR 190-47, para. 4-2a (Change 1, 3 March 1976) provides that priscners
with unsuspended punitive discharges who would have more than 30 days con-
firement remaining to serve (after deduction of good conduct time) upon
arrival will be transferred to the USDB. Other prisoners with unsuspended
punitive discharges serxve their sentences at the facility where confined
=t the time of trial.

6.k 150-47, para. 6-21 (Change 1, 3 March 1976) .
1d. |

31d., para. 6-21b(1).

®14., para 6-21(b) (3).

J'(JCO rrectional Classification Program USDB Memorandum, para. 15-1 para
3-2b (1 Decmeber 1976 (heremafter cited as Memorandum) .

llDepartment of Defense Pay Manual, para. 1031b(19 ).

127R 190-47, para. 6-21(b) (3), (Change 1, 3 March 1976).

1314,
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Marticle 74, U AR 190-47, para €-21(b) (Crange 1, 3 March 1976).

1°AR 15-130, para. 2b(1) (6 August 1975); AR 150-47, para. 12-5a (15
Decemper 1975).

1oxr 15-130, para. 2Zb(l) (6 August 1975).

l7Id., para 2b(2j.

18Id., para. 2a.

192r 190-47, paras. 6-15e, h (Change 1, 3 March 1976).

2OId., para 6-ié6a.

Z1aR 190-47, para 12-5a(1) (15 December 1975).

2314., para. 12-5a(2).

2414,

2SId., para l2-Sa

26King v..federal Bufea; 5f érisbns, 406 F. Supp. 36 (E.D. Ill. 1976).
27£§., para. 6-l4a.

28§§,, para. 6—l4b;

2959.

3CPara. 6-14b.
3%Men3ran&;ﬁ, para. 3-2.°

325R 190-47, para. 6-15e (Change 1, 3 March 1976).

33_.
Id., para. 6-15g.
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34Manorandum, para. 4-1.

3%AR 190-47, para. 6-15f (Change 1, 3 March 1976).
36Mat‘orandmn, para. 4-1.

371(1., para. 4-6, 4-7.

R 190-47, para. 6-17 (Change 1, 3 March 1976).

39}_@_., pafa,‘ 4-7c.

401{1_., para. 4-5.

41pr 190-47, para. 12-8, Chap. 6; Memorandum, paré. 4-7c.
42pR 15-130, para. 5f (6 August 1975).

431(_1_., para. 5e.

443R 15-130 (6 August 1976).

451»_’£§morgndmn, para. 4-1la.

“0AR 190-47, para, 12-7a (15 Decemper 1975); USDB Memorandum 600-100, para.
2-19a (15 January 1976).

47nR 633~30, para. 2h(2) (6 November 1964); AR 190-47, para. 12-27c
(15 Decearber 1975).

4814, para. 4-18..

49 ’
Id., para. 4-13a.

503ee Memorandum, para. 4-8. "(I)t rust be remembered that (the prisoner)

&

was not an innocent man who was arbitrarily convicted but rather a soldier...

who had actually committed the offense, whose rights were fully protected
by the provisicns of the Uniform Code of Military Justice, and who...could
not have received a penalty greater than allowed by law."
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TRIAL AND APPEIIATE STATISTIC

The attorneys in the Defense Appellate Division (DAD) and Field
Defense Services Office are frequently asked questions such as, "What
is the Army's conviction rate?", "How many trials are by military judge
alone?", "How long does it take before DAD files a brief in a case?",
or "How often does the Army Court of Military Review (ACMR) grant relief?"
Answers to these questicns and many others are available in the various
administrative offices of the ACMR Clerk of Court and DAD. The Advocate
thought that such information would be of interest and potential value
to tria! defense counsel.

Listed below are statistics which concern three separate areas
of the military justice system. Tables I and III sum various factors
fram courts-martial received by the ACMR Clerk of Court during the
period 1 2Zpril 1977 - 30 September 1977. Table II is a comparison of
court-martial data involving trials before military judge alone and a
court with members. Table III is the 1977 average caseload of the Defense
Appellate Division. Table IV sumarizes the actions of the Army Court of
Military Review during 1 April 1977 - 30 September 1977. Sources of this
data are the Statistical and Ceding Branch, Office of the Clerk of Court,
Aarmy Court of Military Review, and the Defense Appellate Division.

TABLE I: COURT-MARTIAL, SUMMARY

1 April 1977 - 30 September 1977

GcM BCD Special TOTAL
Persons Tried 567 329 896
Military Judge Alone 61% 76%
Enlisted Members on Court 19% 7% .
Cailty Plea : 52% 56%
Negotiated Plea’ 85% 67%
m Officers TOTAL
Persons Tried 889 7 896
Convictions . 811 (91%) ‘5 (71%) 8l6 (91%)
Discharges 89% 100%
Dishonorable Discharge i 16% -
Bad Conduct Discharge T 73% -
Convening Authority Suspension
of Discharge -
Dishonorable Discharge 2% o -
Bad Conduct Discharge 123 ’ -

41



COM : BCD Special

Median Confinement Adjudged :
3-5 Mo.

Negotiated Guilty Plea 12-17 ¥o.
Non-Negotiated Guilty Plea 9-11 Mo. Under 3 Mo.
Not-Guilty Plea 12-17 Mo 3-5 Mo.

Offenses Percentage
Article 92 & 134 (drugs) 24%
Article 121 (larceny) - 14%
Article 128 (assaults) 9%
Article 86 (AWOL) 8%
Cther 45%

TABLE II: COMPARISON BETWEEN MILITARY JUDGE AND JURY

1 October 1976 ~ 30 Septerber 1977

G BCD SPECIAL
Court w/ Military Judge Court w/ Miljitary Judge
Members Alocne Menbers Alone
nbar of Persons Tried 525 716 150* 529%
mber Convicted 404 (77%) 643 (90%) 150 529
Punitive Discharge Adjudged 286 (55%) 562 (79%) 150 520
Forfeitures Adjudged 350 (67%) 605 (85%) 107 (71%) 450 (85%)
Confinenent Adjudged 338 (64%) 613 (86%) 127 (85%) 482 (91%)
" wriod of Coafinement
Hudzed
.1 -~ 12 Months 175 (52%) 308 (50%)
! 13 ~ 24 Months 69 (20%) 171 (28%)
25 - /0 Months €0 (18%) 95 (le%)
61 -120 Months 21  (6%) 24 (4%)
120 + Months 9 (3%) 11 (2%)
Life 4 (1%) 4 (1%)

e only two areas for camparison are in forfeitures and confinement.

As only those cases in which BCDs are adjudged are forwarded to the Court for review,



TABLE III: BACKGPOUND FACTORS*

1 April 1977-30 September 1977
Accused Army-Wide

Education

Less than high school graduate 38
High school graduate (GED included) 55
Attended college 4
College graduate : 0
Unknown 0

Age

17-19 34
20-24 ' 51
25-29 9
30-34 3.
35-39 1
40-over 0

Mental Group

I . 2.6 7.4
11 20.5 31.9
111 " 56.5 46.6
v 17.9 13.2
\Y 0.9 0.9
Unknown " 1.6 -

Martial Status

Single 66.3 45.5
Married 31.5 54.5
Separated 0.2 Unknown
Divorced 2.0 Unknown

*Camparison background-factors of enlisted personnel whose recorcs .
of trial were received at the Clerk of Court's Office and all Army-wide

active duty personnel.

43



TABLE IV: DEFENSE APPELIATE DIVISION CASELOAD

1977 Average
1 January - 31 December 1977

Active Cases 1808

Cases Received Each Month 127
Guilty Plea Cases 52
Not-Guilty Plea Cases 75
Cases Closed Each Month : 127
ACMR CMVA
Cases Filed Each Month 137 : Petition Briefs Filed Each Month 91
Misc. Pleadings Filed Each Month 54 Misc. Pleadings Filed Each Month 20
Oral Arg.ument Each Month 9 Oral Arquments Each Month 3
Days to Brief Filed (G Plea) 50

Days to Brief Filed (NG Plea) 111

TABLE V: ACTIONS BY ARMY COURT OF MILITARY REVIZW

1 April 1977 - 30 September 1977

Findings and sentence affirmed 938 (80.1%)
Findings affimed, sentence modified 72 ( 6.2%)

Findings affirmed, sentence reassessment or rehearing

as to sentence only ordered 1 ( 0.09%)
Findings partially disapproved, sentence affirmed 9 ( 0.08%)
Findings partially disapproved, rehearing orcered 4 ( 0.3%)
Findings & sentence affirmed in part, disapproved in part 20 ( 1.7%)
Findings & sentence disapproved, rehearing ordered 95 ( 8.1%)
Findings & sentence disapproved, charges dismissed 11 ( 0.9%)
Returned to Field for New SJA & C/A action ; 20 ( 1.7%)
Miscellancous decisions disposing of a case 1 ( 0.09%)

TOTAL 1171
ANCILIARY ACTIONS BY QOURT OF MIL‘ITAR‘Y REVIEW
Petition for extraordinary relicf, denied 1
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ATCHTOHER"
oxr

1. Conditions in Pretrial agreements. A variety of briefs have been
filed by DAD attornmeys objecting to varicus provisions in pretrial
agreements. The contention is that the pretrial agreement should be
specifically limited to an offer to plead quilty for a set maximm
sentence (see, United States v. Cummings, 17 USCMA 376, 33 (R 174
(1968)). In this regard, brieis have been filed contesting condi-
tions in pretrial agreements which permit the convening authority
to void the agreement if the accused changes his plea at a later
rehearing or if the accused commits an "act of misconduct" between
the trial and the action (contra, United States v. Rankin, 3 M.J. 1043
(NCMR 1977)). 2Additicnally, objections have been made to the
requirement that the accused enter into a stipulation of fact,
especially where that stipulation contains extensive information
of uncharged misconduct (see, United States v. Mendez, OM 435566
(ACMR 9 January 1978) (memorandum opinion)). The law is presently
unclear in this area, and, until it is certain, it is suggested that
defense counsel resist, if possible, any collateral conditions in
pretrial agreements. Counsel should be especially careful that
stipulations of fact include only the minimum information that will
satisfy the govermment, and should not agree to stipulations which
ritain uncharged misoonduct. If counsel must agree to a stipula-
tion which he considers improper in order to get the benefits of a
pretrial agreement, it is suggested that this fact be put on-the-
record.

2. Defense waivers. A number of records of trial have been received
at [AD from a jurisdiction which contain numercus waivers of rights by
the accused servicemembers. These waivers appear to be pronpted by
the military judge by apparently requiring that a "waiver form" be
offerred into evidence by the accused, and by on-the~record questions
and injunctions of the military judge. fense counsel who might be
confronted with such a situation should resist, if at all possible,
eny waiver of rights by his client other than the three rights waived
by a guilty plea (see, paragraph 3-1, DA Pam 27-9, Military Judges
Guide) .

3. Post-trial interviews. As defense counsel should be aware by now,
post-trial interviews have been discouraged by OLJAG policy letter.
Therefore, it is doubtful that such interviews will be conducted any
longer for purposes of the staff judge advocate's post-trial review.
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United States v, Hill, 4 M.J. 33 (YA 1977). Bowever, at various
times defense counsel may still desire personal interviews of a
convicted accused prior to the convening authority's action, for
purposes of reducing the findings and sentence. There is authority
to support the request for such an interview, e.g., United States v.
Hill, supra; United States v. Palenius, 25 USQMA 222, 54 (MR 549
(1977); United States v. Vick, 3 M.J. 266 (QA 1977) (order granting
petition for review); United States v. Ianford, 6 USCQA 371, 20 (MR
87 (1955); Article 38(c), UMJ. Any request and denial, if applic-
able, should be documented for inclusion in the allied papers of
the record of trial.

4, Military judge's sentencing "policy". A number of cases pending
before AQMK 1nvolve an allegation that a particular military judge
had a sentencing "policy" or "practice", to the effect that a certain
sentence would be imposed if the accused plead guilty at arraigrment
and did rnot have a pretrial agreement with the convening authority.
This issue is, obviously, sensitive ard camplex and will involve
fact-finding by the Court. To date the Court has not rendered any
decision. However, it is important that defense counsel remember
that DR 7-1108, Code of Professional Responsibility, prohibits any
ex parte comunication with a judge concerning the merits of a
partviculer case. 2dditionally, defense counsel rmust continue to
present a vigorcus defense during the sentencing phase of a trial,
no matter what may be the counsel's feelings, instinct, or under-
standing of the sentence that the military judge will impose in

the case. '

5. Search warrants. A civilian magistrate may find probable cause
cnly "from facts and ciraunstances presented to him under ocath or
affirmation." WNathanson v. United States, 290 U.S. 41, 47, 54 S,Ct.
11, 13, 78 L.Ed. 159, 162 (1933); Rule 41, Federal Rules of Criminal
Prccedure. Military law has not mandated this stringent requirement.
United States v. Florence, 1 USQA 620, 5 CMR 48 (1952); United
States v. Doyvle, 1 USCRA 545, 4 OMR 137 (1952). That position shculd
be reexamined in light of vractical considerations and several re-~
cently promlgated Army regulations which require written authcriza-
tion in certain cases. For example, the requirement for written
authorization for a search warrarnt has existed in Burope since 1971.
See, USAREUR Supplement 1, Ammy Regulation 190-22. Also, sworn
affidavits and written authorizations are required if the govern-
ment opts to use a military judge to obtain a search warrant. See
Chapter 14, Army Regulation 27-10, with interim change dated 1 January
1976.

Faced with this stringent requirement for military judges, it is
rot surprising that persons seeking authorization to search will perfer
to obtain permission from a legally uatrained coamander as opposed to
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a judge. This situation creates an anamoly - a trained military
judge must have the facts presented to him in a sworn affidavit
and must sign a written authorizaticn for the search, whereas an
untrained commander can authorize a search with no procedural
precautions. If anything, the requirement for sworn affidavits
ard written authorizations should be reversed. It is the legally
untrained cammander who most frecuently is unaware of the
necessary legal and factual information required to determine
whether or not there is probable cause for the search. A strong
argument can be made that the commander should be presented with
the written facts before making a probable cause determination.
Similarly, it is the cammander who should be required to state in
writing which facts he relies upon in authorizing a search.

Trial defense counsel should consider raising an objection
to camander-authorized searches where a search warrant is required.
The military judge may not rule favorably for the defense, but at-
least the issue is preserved. In this regard, counsel should also
attempt to bring out in their examination of the CID agent or other
requesting officer any discrepancies between the agents' and the
camanders' recollection of the facts. See, United States v. Sparks,
21 USCMA 134, 44 OMR 188 (1971); United States v. Hartsook, 15 USCMA
291, 35 CMR 263 (1965). This will bolster the defense's contention
on appeal that the current military practice of not requiring sworn
affidavits and written authorizations for search warrants is un-
reasonable.

6. PBooker Revisited. On 16 January 1978, oral arqument was again
heard by the United States Court of Military Appeals in the case of
United States v. Booker. The argument was the result of a govern-
ment petition for reconsideration which COMA granted. The issue

to be considered was "WHETHER SUMMARY COURTS-MARTIAL SHACULD BE
LIMITED TO DISCIPLINARY ACTIONS CONCERNED SOLELY WITH MINOR MILITRARY
CFFENSES UNKNOWN IN CIVILIAN SOCIETY." Govermment and defense .
appellate divisions of all the armed forces were invited to partici-
pate. On behalf of the govermment, Army, Navy, and Ooast_Guard GAI?s
filed briefs and presented argument. The Air Force GAD filed a brief
but did not argue. For the defense, Navy and Coast Guard DADs and
the ACIU filed briefs and argued. The Army ard Air Force DADs chose

not to participate.

The narrowness of the discussions in the briefs and arguments,
and the specifics of the questions by the judges, impl%es that COMA
will limit the scope of any new decision to the specific granted issue.
Therefore, defense counsel should continue to resist the admission
into evidence of any records of Non-Judicial Punishments or Summary
Courts-Martial which do not camply with the requirements of the
original Booker decision (3 M.J. 443).
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“ON Trc ReCORD
or
Quotable Quotes From Actual
Reoords of Trial Received in DAD
*hkhkkkkkrkkkk

MJ: Captain X, perhaps you can explain something for
me on the Form 20, Item 9, where it says religion,
one time it said Protestant, now it says reference
Item 22 and Item 22 indicates that the accused is
a Vulcan crewman. I was not aware that that was
a religion.

oC: I was not either, Your Honor.

khkkhkkkkhkkki

(IC whila reaimg personal data from the front pégg of charge sheet)
TC: Basic pay per mcnth: $473.10

He does not receive any sea or forelgn duty pay for
a total pay per month of $594.60

MI: How do you get $594.60?
TC: I can't add.
Al I'm over six, sir.
LT ]
Q. Would vou enlighten this Court and the members as to

why you chose to take an Article 15 instead of
demanding a trial by court-martial?

A, Because I don't want to follow in my father's footsteps.
He was on this post and they gave him a court-martial
and he was sent to Fort Leavenworth.

khkhkkkkhrhkikk
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dhkkkhkkkkdkhkk

(Captain made a gesture for quiet to the military judge.)
MT: Don't tell me to hush, Captain : Now, I asked

you to clarify the question! You are not going to
put your hand up ard tell me to hush! You are making
a motion to me, you are not making a motion to a
court: I said, make your question clear! Now, you
have me so upset, I can't remember, even, what I

was cbjecting to.
kkkkkkkkkkkk

(OC during closing argument)

Now, the govermment has taken great pains to
analyze the three rapes, and to point out different
similarities. Well, we feel that there are an
equal mumber of — almost an equal number of
dissimilarities.

kkkkkkkkkkkk

MJ: . « JWell, it seems like quite a waste of time. I
guess your client probably has the constitutional
right to waste the court's time because that's
precisely what it sounds like.

kkkkkkkkkkkk
TC: I have no further questions.
ACC: Uh—Ch, spaghettio's.

************.
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