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Th e views expressed in THE ADVOCATE 
are pe r sonal to the Chief, Defense 
Appellate Division, and do not 
necessaril y represent those of the 
United States Army or of The Judge 
Advocat e General. 

* * * * * * * * * * * * * * * * * * * * * * * * * 
DEFERMENT OF SENTENCE TO CONFINEMENT 

PENDING APPEAL 

New Arti c le 57 (d) of the Uniform Code of Mili
tary Justice, enacted as part of the Militapy Justice 
Act of 1968, permits the deferment of a sentence to 
confinement pending appeal. This is the military 
equivalent of the civilian bail pending appeal 
~ Fed. R. App. P. 9 ( b) ; Fed. R. Crim. P. 4 2 • 
Properly used , the deferment of sentence can be a 
significant step toward the improvement of military 
justice. 

De f erment is not a form of clemency. An accused 
is entitled, under proper circumstance$, both to 
deferment and clemency; they are not mutually 
exclusive. See Paragraph 88f, Manual for Courts
Martial, United States, 1 96 9-(rev. ed.). Deferment 
merely represents the postponement of a sentence 
t o confinement. If it is later rescinded, or if the 



sentence is ordered executed, the confinement time 
must be se Although appellate authorities 
may in ct be reluctant to approve 1 or part of 
a sentence which has been deferred, the accused must 
underst that the entire sentence could be approved. 

Thus, de is not always advisable. Appel
late ew may be lengthy and unproductive, and 
t fore the accused may choose to "do his time" 
immediately be shed with it. 

The Defense 1 e Division filed with 
General, Headquarters, Fort Leavenworth. 
applications for deferment of confine

been relative unsuccessful 
cases where the accused has 

two and six mont confinement. 
effective use of deferment can be 

appellate but at the trial level. 

The Senate Report on the Military Justice Act 
of 1968 noted t "a convicted mil ary prisoner 
must b in se his sentence to confinement from 
the date it is adj d, even though it ultimately 
may be reversed on appeal. If is reversed by 
the Court of Mil ary Appe s, the soner probably 
will have served the entire sentence by the time 
a decision is rendered. If reversal comes earlier, 
at he court of military review level, he will 
least have served months of the sentence before 
reversal. s amendment will correct this sit ion 
by authoriz a means of release from confinement 

appell e 11 S. . No. 1601, 90th 
Cong., 2d Sess~ 13 (1968). 

e the avowed purpose of deferment is to 
llate review more meaningful, it should 

the C 

these have 
l been 

served between 
the most 

the 

be clear t deferment is highly appropriate in 
those cases with a "likelihood of success" on 
appe 11 1 of success" been inter-

ed federal courts to mean not "beyond a 
reas le doubt" but cont a 11 substanti 
question of law.n Cohen United St es, 82 S.Ct. 
518 ( as, Circ R. Crim. 
P. 46(a) 2) (appeal 
f for del ). 
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Counsel shou aware, however, t current 
statistics show t the revers rate of ral 
court ial convictions is about 1 1/2%. After 
t al, the probability of appellate relief should 
be assessed and the matter discussed completely with 
the accused. 

Deferment 11 also be appropriate in those 
cases where the offense was committed response 
to a situation as absence due to financial or 
pers hards If the facts have not improved, 
the problem may be ameliorated by restoration to duty 

appe Deferment is appropriate when confine
ment is me contraindicated for physic or 
ment reasons. Moreover, where t is no pretrial 
restraint, suspension of confinement is like , 
deferment until action of the convening authority 

also be advisable. 

lications deferment should be made as 
soon as possible after conviction -- perhaps the 
same day. The application must be in writi and 
should be signed by counsel and the accused. It 
should st e the specific reasons why rment 
would be the best interest of the accused and 
the If appropriate, scuss the accused's 
offense, his record and future plans. The 
applic ion should also note that the accused (a) is 
not a danger to the community, (b) is unlikely to 
repe this or any other offense, and (c) is unli 
to flee to avoid service of his sentence. See 

ral 18 U.S.C. § 3148 (1964) ( 1 Reform Act 
The lication should so state whether 

return to or excess leave without pay is requested 
and why. Section V, Army Reg. 630-5. Documentary 
evidence may be appended to the application to show 
that the accused has a place to l and a job. 

The application should be made to the convening 
authority or the cer exercisi general court-
m ial j sdiction over the accused. If the 
accused been trans rred to the Disici
pl , the application should be made to 
the Commanding General, Headqu ers, Fort Leaven
worth. A court-martial is not empowered to defer 
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or recommend de The Manual 
provides that is ordered, there should 
be no other form restriction or deprivat of 
liberty 

lication and 	corre ence or 
deferment should be appended to the record 

trial. An appropr e place counsel to note 
the pendency of an appl ion for deferment would 
be the form on which the accused sts appellate 
de e counsel 

on application is ionary with 
the o er empowered to 	 . The 

sis of contents of 88f of the Manual, 
supra~ notes t "the nature of this authority is 
emphasized by c teriz as sole and plenary. 
This was done to assure the atest possible 
fre of action on the part of the er 
possess this authority." so s a denial 
of deferment di cult if not impossible to appeal, 
although least one habeas corpus petition is 
now pend this issue in the Court of Military 
Appeals. Dillon, Misc. Docket 69-55 (COMA, 

ed 20 App ly the y 
igable is abuse of disc ion. See Levy 
Resor USCMA 135, 37 CMR 399 (1967);--fatterson 

75 S.Ct. 256 (Frankfurter, Circuit 
ed ates v. Porter, 297 F. Supp. 

1117 (D.C. C . 1969); United States v. Bl~ther, 
407 F.2d 1279 (D.C. Cir. 1969)(per curiam). 

Deferment 	 terminated upon t ordering of 
execut er, confinement 

su , but not further 
to execution, the deferment may be 
time. The Manual (Para. 88~) 

t the power to resc ferment 
enary, 11 but the Uniform Code 

ts the qualify phrase 11 

the sentence horiz 
rescission. ly the ent of the is 
to deny a r to a b de 
rescinded ike Article 72(a) and (b) 

th vac of suspension. -It is not c 
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laid down by 

remedy is abuse of discretion in 
rescission. supra; Patterson, supr~; 
see generally v. United States, 389, U.S. 15 
(1967) (per curiam); United States v. Fort, 409 
F.2d 441 (D.C. Cir. 1969) (per curiam). 

MILITARY JURISDICTION OVER MARIHUANA OFFENSES: 
A REJOINDER 

The United States District Court Rhode 
Is has permanently enjo the mil ary from 
prosecut a serviceman for possession of mar 
huana, a case which marks a c l court's 

st response to the doctrine 
Court of Military Appeals in 
18 USCMA 563, 40 CMR 275 (19 
always service-connected). 

Civ. Act. No. i-1179, (D.C. 
R.I. 20 marine lance corporal 
was arrested while AWOL following a San Juan, 
Puerto Rico, customs in ection which produced 42.5 
ounces of marihuana. He was brought before a US 
Commissioner, ple d not ilty, and returned to 
duty. He was charged with wrongful possession 
of marihuana under Article 134, Uniform Code of 
Military Justice, and the charges were referred to 
a court-martial. 

district court 

ked jurisdiction to 


U.S. 258 (1969). The c 

(1) 	 [T]he leged act of wr lly 
marihuana did occur on a 
st . . . but within the civil 

y; (2) there was no particular mil ary 
victim involved who was performing some 
military duty; (3) the situs of the crime 

was cert not an armed camp under 
milit control, as are some of our far-
flung outposts; (4) the civilian courts of 
Puerto Rico were not only open and funct 

ruled t 
try the p 

possession, citing -=--'_C...;;;;.......;::;;..;,.;,......:.;.,..,,_...:.....;........;....;;.:......~
wrong
395 

' 
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but the p self was apprehended 
by c 1 s, detained for at 
least one subsequently 

United States 
m/s op. at 12. 

use of marihuana 

an 
app 

DEALING PUNISHMENT 

litary Appeals has 
in violat of 

Military Justice 
due process, 

177, 39 CMR 17 
continu at many 

s, there shou be an firmative 
trial defense counsel to er

client is be s been 
such punishment. y should be 

in 
exists, approach 

L It would 
o en e ctly in 
writ wi cer, specify 
t nature demanding either 
that it be ceased client be released. 
If d renew the demand to the 

re onsible for the operation 
stoc It may be sable, although by 

no means necess , to communicate through the st 
j e c e. 
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If pr e 1 i. rn 
should be made to 

jate relief. is 
st may bP necessary in order fully to protect 
the accused's interests and it appears clear that 
the military judge possesses suf cient power 

with pretrial punishment through an 
iate order. In re Strichland, Misc. Docket 
(Court of Military Appeals, 24 September 

1969) (p ition for wr of habeas corpus all ing 
illegal punishment denied since, inter alia, no 
relief was sought from either the convening authority 
or the mil ary judge). Our view of this cision 
is that the military judge must now entertain an 
application relief upon request. See THE 
ADVOCATE, August 1969. 

3. Renew Motion at Trial. If all else fails, 
be prepared to litigate the issue at t al. Secure 
witnesses who can testify to the duration, extent 
and exact nature of pretrial punishment. Counsel 
should be espec ly alert to willful via ions of 

icle 13. For example, in CM 42167 illo 1 
(pend before COMR), the record oft ates 
t military confinement officials were aware of 
Artie 13 v lation yet they failed to t corrective 
action. It should be noted that merely instruct 
the court that should consider the fact t the 
accused has been partially punished not 
always be an appropr e remedy. In United St es 

No. 21,974, USCMA , ~ 
1969), the te an Artie 

Johnson, 

elation for prejudice found none in a 
e 

t e-
day violation. the oeriod of time been ,how
ever, the Court impl t relief might have een avail 
able eit as to findings or sentence. Conceivably this 
relief would be in the form of di ss . ed States 

No. 22,471 (COMA granted 19 November 
--'---.........---, 


,-·--···-·""'"'"-e,,. , 
on 

to d 

9-48, 

tive appel e review of issue requires 
a c This is tr l defense counsel's 
responsibility. Counsel should remember that 

ri punishment is a st violation, 

lete record. 

~-___,,,....-......... 

should always be taken ser ous y. 
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WlT~~ESS ON 

The e ana ck practice o tak 
written st ements from witnesses interviewed by 
the defense can er e a valuabJ iti o 
couns 's tri folder. 

Prosecution sses erviewed by a 
courteous defense counsel who has creat an 

of sympathy s cl 11 often 
disc se previously unrevealed information le 
to the defense. If a written stat is not 
t counsel will be ade e prepared if 
in-court test e with previously 
disclosed ness es 
mak a ement to counsel when 
cross-exam , counsel 11 be bound by the 1 
unless he has proof of the inconsistent st ement. 

e st 1969, 

s taken from defense witnesses can be 
llowing ( 1) achment 

Oc as anally, 
ified as be 

claim 1 
se convince 

take the witness s 
he knows not 
testif s 
and cross 

s been 
the scene 

I counsel c 
nes to t he 

ement to the e ct that 
Thus, if the witness 1 er 

sec ion he can be eached 
b s. 
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The most convenient and ensive methods 
for taking statements are: (1) handwritten by the 
witness and signed by him; (2) handwritten by the 
witness and unsigned; (3) interviewer's handwritten 
transc tion s by the ness. Counsel should 
have t witness read the st ement corrections, 
and tial all corrections made. witness's 
init s will be convinc evidence t the witness 
did in fact read the st ement before signing. 

The contents of the st ement 11 general 
be dictated by the circumstances, defense 
counsel should normally lude time e and 
place of the interview, information cone iden
tity of other witnesses, the witness's own account 
of the incident in his own , and finally 
a notation that the statement is true and consti 
tutes all the witness knows ab the matter. 

Defense counsel who are const ly aware of 
the various uses and potenti value of written 
statements will be le more e ectivel 
identify those s which a 
ment should be 
and Tactics in 
edition 1959); 
Am Tr s 

to 
tten 

13 

DISCOVERY THE C READING 

In addition to the 
THE ADVOCATE> September 
of the CID "reading le," 
to DA Pam. 27-173, 
(Headquarters, DA, 

sted in 
discovery 

your attention 
ocedure 

s 
t11at 11 it should not be necessary to show the item's 

ssibil y in evidence' as a quisite to 
inspection" of "any custody of mil ary 
authorities." Procedure 

at 57. 
--::"'----""";:"'" 
o m itary c 
cally, the public 
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Judge Advocate "would 
low mil defense counsel ' ly' to have 

access to these rep s' (when not 
t Article 32 invest ion)." 

1951/5921 (12 August 1959); 
Reg. 19 10 (restrict re ease 

s of invest ion). Is there 
this purpose between a reading 

ort of invest ion? 

ISIONS OF INTEREST COUNSEL 

counsel 
suspect t 
to counsel 
Wilson, 

to 
accused 

to e assistance 
the descript a 
police be made lab le 

a lineup. 
C . 16 October 

RIGHT OF CONFRONTATI 
391 U.S. 123 (1968), 

of a testi 
t 

u

ted 

2073. 

given basic t e is 
for se of prosecution as being "far too 

SIONS OF CONFRONTATION: The 
ion, as construed by 

means that ess a c 
cross-examined 
the ion of 

de 

s 

. 

OrderOF 
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the of insanity 
mental 
itself 

emo ion processes 
controls. ' 
847, 851 

or if 
'any 

substanti 
and subst 

(McDonald v. 

postal officer's purchases of Un 
post 

rth procedures 
money 

o rs. Provision merely 
sets for s of 
post orders. Court of Military Review 
rel d on Uni d St 18 USCMA 504, 
40 CMR 21 asury cks) 

420561, Underwood August 
1969) (purchase o e money 
orders). [See THE ADVOCATE, September 1969]. 
The c ed from Underwood to the effect 
t sion in ques on was "no more than 

formation ded to the postal c so that 
he will to properly 1 t the amount 
of money purchased by an indi n 

CM 420873, (24 October 69). 

IMPROPER CATION: Specific ion 
alle earance on board st ion 
dressed a towel does not state the o se 

we g an improper uniform under icle 134, 
Uniform Code of Mili Justice. For that 
offense, a C litary Review he 
the must imp er form 
was worn and respect was 
improper. The does not show 
indec exposure, or any ecial c tances 

of good r and sc 1 e or 

scredit on armed forces. 


(22 ember 1969), 6 Crim. L. 


to the ce 

ITY NARCOTICS ADDICTI 
narcotics ction is 11 cle prob iven on 

if addiction is a symp om 
illness, 

lves 

(D. 
F.2d 

CITY ASSAULT AND Accused 
pointed 1 d gun at ct ; as accuserl 
was wrestled to the floor by another sol er, 

12 




convict 
prosecution 

the de 

el 
used 

of the 

to kill the vie 
on rule t 

M 

were 
The 
r e 
in the robb 
that accus 
would pro 
was more 

d be 

F 2d 

SEI URE 
Authoriz ion 
accused's c 

where he had been 
authority 

ING 

ity 
ed the 

he company 
i y to a 

(where the 
ourt found 

which 

law 
earch of 
el, (10--- 

lice 
or in 

s 
' 
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there can be a search for weapons for the 
protection of the officer where he has reason 
to believe he is dealing with an armed and danger
ous individual. Terry v. Ohio, 392 U.S. 1 Ci968). 
The Court of Military Review assuming that 
justification for such a sea;ch existed, found 
that the search in question was beyond the scope 
of such justification. The police, after stopping 
the accused for reckless driving, seized and 
searched a brown paper bag about twelve inches 
long and seven and a half inches wide which was 
lying on the floor near the front seat of the 
accused's vehicle (and which was subsequently 
found to contain marihuana). The court held that 
the occupants of the vehicle had . dismounted, were 
subject to the immediate control of the police, 
and did not appear hostile. Neither the size nor 
shape of the package was suggestive of a lethal 
instrument, nor did the policeman . examine it for 
that reason. The removal of the . package was for a 
purely exploratory purpose; the police thought 
it might contain a "six pack" of beer. 
Martinez, (10 September 1969). 

CM 419573, 

' 

RANDOM NOTES 

***Counsel who seek a good, concise and useful hand
book of criminal procedure and trial tactics are 
referred to Federal Defender's Program, Handbook on 
Criminal Procedure in the United States District 
Court (West 1967). While the book is aimed primarily 
at federal practice, it contains many valuable aids 
and practical tips for military defense counsel as 
well. 

***The Editors of THE ADVOCATE wish to know how 
effective our distribution efforts are. Our primary 
goal is that every military defense counsel have 
access to THE ADVOCATE every month. We solicit com
ments as to the method of distribution so that we 

may adapt if necessary. , ~/$--;;;--

~ T. GHENT 
Colonel, JAGC 
Chief, Defense Appellate Division 
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