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Editors Note 
0 

From its inception, The Advocate has attempted to assist 
field defense counsel in defending their clients by providing 
the latest developments at the appellate level. It is recognized 
that this is only half of the defense picture. There are un
doubtedly many field counsel who have developed trial techniques 
that have proved to be very effective in accomplishing the same 
end. Unfortunately, as of now, there is no feasible method of 
sharing these ideas with lawyers at other installations. Since 
it is disseminated to installations on a world-wide basis, The 
Advocate is an ideal vehicle for such purposes. AccordingIY;" 
we are initiating a program designed to allow you to share your 
ideas and techniques with your other counsel in the Corps. 

If you have an approach to developing evidence for use at 
trial or a technique that has worked for you in handling your 
cases, we urge you to submit them to The Advocate and we will 
print as many as possible complete with credit to the contributor 
(if desired). Hopefully, we can use this device to further 
enhance the already fine quality of representation provided 
to our clients. 

Letter should be directed to the Field Defense Represen
tative, C/O The Advocate, Defense Appellate Division, Falls 
Church, Virginia 22041. 

Similarly, should issues explored in The Advocate raise 
additional questions or appear to be relevant to an issue in 
one of your cases, please correspond with this office, and 
all efforts will be made to provide you with the needed · 
assistance. 



Unlawful Pretrial Confinement 

Subchapter II 'Articles 7-14) of the Uniform Code of 
Military Justice generally addresses apprehension and restraint 
in the military. Specific authority to confine an individual 
charged with an offense is found in Article 10. This authority 
is not, however, wholly unbridled: No confinement may be 
ordered except "for probable cause'' (Artitle 9 (d)); confine
ment is proper solely to insure the presence of the accused at 
trial (Article 13); confinement should be imposed only as 
circumstances may, require" and "ordinarily" not where the charged 
offense is "normally tried by summary court-martial" (Article 10). 
Confinement may be ordered, in the case of an enlisted member, 
by any commissioned officer (or a warrant or noncommissioned 
officer designated by a commander) or, in the case of an officer 
or warrant officer, a commanding officer. (Article 9(b) and 
(c)). There is no codal requirement that the confining 
authority conduct any type of formal or informal hearing in 
the determ1nation of probable cause or the necessity of confine
ment to assure the accused's presence for trial. There 
is a further limitation in Article 13 in that the pretrial 
confinee may not otherwise "'be subjected to punishment or 
penalty." · 

Paragraphs 18, 20, 21, 22, and 125 of the Manual explain 
and expand the aforementioned Articles. Also relevant is 
AR 190-4, paragraph l-3d, change 7, dated 3 August 1973, and 
interim changes dated 12 August 1974. The most notable of the 
above provisions are paragraph 20~, Manual supra, and paragraph 
l-3d(l) of AR 190-4. These provisions expand the grounds for 
pretrial confineme~t to include those cases which involve · 
"serious" charges. These sources also reiterate that con
finement is proper to insure the presence of the accused 
at trial. 

Pretrial confinement is unlawful in two circumstances: 
Where there has been an impropriety in the decision to confine 
the accused; and, where the pretrial confinement amounts.to 
punishment in violation of Article 13, Uniform Code of 
Military Justice~ 

1/ Seriousness of the offense by looking to the type 
of offense as well as the punishment therefore. See DeChaplain 
v. Lovelace 23 USCMA 35i 48 CMR 506 (1974). 
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Impropriety in the decision to confine may result in unlawful 
pretrial confinement where the confining authority fails to 
base his decision to confine on the appropriate grounds. The 
fundamental purpose in confinement must be to insure the 
subject's presence for trial. Lacking that purpose, confine
ment has been r:;aid to be illegal. Article 13 Code, supra; 
Dechamplain v. Lovelace, supra; Wood v. McLucaS--- ~ 
22 uscMA 475, 47 CMR 643 Tf973);lfnited st"at:ea-·v. Jcnnanes, 
19 USCMA 88, 41 CMR 88 (1969); UnITed-States v. Ba;than , 
6 USCMA 762, 21 CMR 84 (1956). Seriousness of the offense is 
also a valid factor as it relates to the subject's likelihood of 
flight. Chaparro v. Resor, 412 F. 2)fd 443 (4th Cir. 1969); United 
Stat~s v. Jennings, supra; See paragraph 20£, Manual~ supra, 
AR 190-4, paragraph l-3d~ Local regulations which allow 
pretrial confinement because of danger to the life or property 
of others have been approv~d as they have been construed as 
falling within the serious nature-of-offense c11£..terion noted 
above. ~}"'.:_?.Darro v. Resor; United States v. Jennings, _Q_Qtb suprra. 
Where pret:-ial confinement is ordered.for a reason other-t11an 
those mentioned above, the confinem~nt is unlawful. 

Furth€r, impropriety in the decision to confine may be 

found when the confining author~ty does not follow local 

regulations and ·customs in arriving at his decision to confine. 

Failure to state as a reason one of the proper grounds for · 

pretrial confinement set out in a local regulation may serve as 

the basis for a finding of unlawful pretrial confinement. 

United Stat~s v. Gettz, 49 CMR 79 (ACMR 1974); See United 

States v. White; 17 USCMA 211, 39 CMR 9 (1969);Dnited Sfates v. 

Stinson,·43 CMR 595 (NCMR 1970). Implicit in these holdings 


. is the fact that, while the Code, Manual, and general regulations 
set out the broad limitations on the power to confine, local 
regulation may well restrict the proper grounds for pretrial 
confinement. Hence, in attacking the propriety of the decision 
to confine, it is essential to have a grasp of local regula
tions bearing on the subject because of guidelines as to 
proper grounds for confinement and because the local regulation 
may well have procedural safeguards not generally available 
that must be complied with. United States v. Gettz, supra. 
Further,~ local practice and custom is of great importance ~hen 
determining whether an offense is "normally tried at surmnary 
CO\.!.rt-martial" or is not otherwise considered serious .... 

Pretrial confinement is violative of Article 13, when 

an accused is confined with, and treated in the same manner 

as, sentenced prisoners. United States v. Nelson, 18 USCMA 

177, 39 CMR 177 (1969); United States v. Bayhand, United 

States v. Jensen; both supra. The United States Court of 

Military Appeals in United States v. Bayhand, supra, set 

out a six-point test to aid in the .determination of 
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whether pretrial• confinement is tantamount to punishment.2 
If the application of this test indicates a sameness in 
treatment between a pretrial confinee and sentenced prisoners, 
then the pretrial confinement is unlawful. See United States v. 
Nelson, supra. 

The pretrial confinee's right to be separately confined 
from sentenced prisoners may be waived at the time of confine
ment. United States v. Gettz, supra; United States v. Feely, 
47 CMR 581, (NCMR 1973). These waivers may, however, be 
shown to have been coerced and therefore ineffective. United 
States v. Reitz, 47 CMR 608 (NCMR 1973); SeP United Stares-
v. Wisener, 46 CMR 1100 (CGCMR 1973). In ora.er to show 
coercion, defense counsel must obviously present some cogent 
evidence showing the distinction between confinement with 
sentenced prisoners as opposed to less agreeable confinement 
conditions 2~a lack of privileges for those pretrial confinees 
who refuse to sign the waiver.3 

The recognized remedy at the trial level for unlawful 
pretrial confinement is consideration of such illegal confine
ment in the assessment of a sentence. United Statres v. Kimball, 
50 CMR 337 (ACMR 1975). In Kimball, the trial judge found 
that the accused had been subjected to 80 days of unlawful 
pretrial confinement. In an attempt to cure the error, the 
military judge instructed the members of the court that the 
maximum~punishment for the offenses charged was reduced by
So days. The court held that this was not a nmeaningful 
relief" for the unlawful pretrial confinement and stated: 

2] From what has been said, it should be apparent that 
the crucial determination in this case is whether the circum
stances and conditions surrounding the giving of the order 
show that the accused was being punished. In order to make 
that determination, several factors must be considered, and 
while they may not be all-inclusive, we believe the important 
ones can be accentuated by posing the following questions; 
(1) Was the accused compelled to work with sentenced prisoners? 
(2) Was he required to observe the same work schedules;and 
duty hours? (3) Was the type of work assigned to him normally 
the same as that performed by persons serving sentences' at 
hard labor? (4) Was he dressed so as to be distinguishable 
from those being punished? (5) Was it~ the policy of the stockade 
officers to have all prisoners governed by one set of instructions; 
(6) Was there any difference in the treatment accorded him 
from t~at given to sentenced prisoners? 21 CMR at 92. 

3/ Confinement in a "solitary cell" £l. itself has been 
held to be insufficiently onerous or unusual to justify extra
ordinary relief, Lowe v. Laird, 18 USCMA 131, 39 CMR 131 (1969). 
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A reduction in the maximum authorized 
confinement for the offenses being tried 
would not normally be the equivalent 
of meaningful relief for illegal pretrial 
confinement. The maximum confinement 
authorized for an offense is seldom adjudged. 
Periods of illegal pretrial confinement 
would not normally exceed three months. 
See United States v. Burton, 21 USCMA 
112, 44 CMR 166 (1971). Thus, a day-for
day reduction in the authorized confinement 
would be meaningless in many cases. Like
wise an instruction to the court members 
to first determine ~n appropriate period of 
confinement for the offense and then to 
deduct therefrom ~he period of illegal 
pretrial confinement prior to announcing 
the sentence is considered inappropriate. 
The decisions in this area do not support 
the proposition that illegal pretrial 
confinement should always be set off against 
confinement. An appropriate sentence for 
a particular 0ffense may not include 
confir.ement. 

We believe the proper result is achieved 
when the court is forthrightly advised of 
the nature of the illegal pretrial confinement, 
the seriousness of the Government's viola
tion of the individu.al' s fundamental rights, . 
and the necessity that they give meaningful 
relief in their sentence for the Government's 
violation of Article 13 (and presumably an 
impropriety in the decision to confine). 
The determination of whether the sentence 
adjudged constituted an adequa~e remedy will 
be subje~ to further review by the convening 
authority as well as the appellate courts. 
50 CMR at 340. 

It is therefore recognized that instructions which impress upon 
the members of the court the full significance of the depri
vation and prejudice to a person unlawfully confined are 
sufficient to obtain meaningful relief for an aggrieved accused 
at trial. See United States v. Feelyi United States v. R~itz, 
both supra. 

Adequate relief for unlawful pretrial confinement at the 
trial level where the trial is before a military judge alone is 
generally found where the military judge, prior to deliberating, 
·states that he is taking into consideration the unlawful 
confinement of the accused. United States v. Gettz, supra .. · 

5 




Where there is an obvious failure to render an accused 
meaningful relief, appellate courts will take affirmative action 
as mentioned in United States v. Kimball, supra. See United 
States v. Burkes, 42 CMR 572 (ACMR 1970). An aavocate may 
greatly assist his client by pointing these cases out to the 
military judge. 

The most logical tine to seek relief for unlawful pretrial 
confinement is at the time of its -occurrence. Relief before 
trial may be sought in one or more of three forms: The Article 
138 complaint; specific application to a local magistrate 
for a hearing to ~onsider the legality of the confinement; and a 
petition for Extraordinary Relief to the United States Court 
of Military Appeals or the Court of Military Review. 

The Article 138 complaint, in the not too distant past, 
was recognized as the primary remedy for an individual in 
unlawful pretrial confinement. Catlow v. Cooksey, supra. 
Where judicial remedies were sought, exhaustion of the 138 
complaint process was required prior to the court's considera
tion of the case. Tuttle v. Commanding Officer, 21 USCMA 229, 
45 CMR 3 (1972). The exhaustion of the 138 process is 
evidently no longer required as a prerequisite to application 
to judicial forums. See Porter v. Richardson, Misc. Docket No. 
75-38 (8 September 1975); Phillippy v. McLucas, Misc. Docket No. 
75-36 (8 September 1975). Relief by way of the Article 138 
process is of dubious merit because, lacking a specific time 
limitation, it does not provide the necessary immediate relief 
from the unlawful confinement. Inordinate delay in processing 
the complaint could moot the issue. 

The second method for seeking immediate relief during the 
period of unlawful pretrial confinement is application to a 
local military judge. The military judge may after referral 
convene an Article 39(A) (Uniform Code of Military Justice) 
session to inquire into the legality of the accused's pretrial 
confinement, and to issue orders to "effectuate his findings." 
Bouler v. Wood, 23 USCMA 589, 50 CMR 854, (1975); Porter v. 
Richardson, supra; Phillippy v. McLucas, supra; Milanes-Canamero 
v. Richardson, Misc. Docket No. 27-37 [September 8, 1975). See 
also AR 27-10 paragraph 16-4b. In Porter and Milanes-Canamero, 
both supra, the accused had been confined and the cases referred 
to trial (both on July 25, 1975). The Court found that the 
accused had the right to have the legality of their pretrial 
confjnement considered by a neutral and detached magistrate. 4 

4/ The Court relied on Ger~teiri v. Pugh, 420 U.S. 103 (1975); 
Dechamplain v. Lovelace, 510 F. 2d 419 (8th Circuit 1975); 
Dechamplain v. Lovelace, 23 USCMA, 48 CMR 506 (1974); and 

.Newsome v. McKenzie, 22 USCMA 92, 48 CMR 92 (1973), as the 
basis for the accused's right. 
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In Phillippy, supra, the case had not yet been referred to 
trial and the Court included an additional order to the convening
authority to "forthwith" refer the case to trial if he' so 
intended. 

In BoulerL supra, the Court commended the military judge 
who, after referral of the case, convened a 39a session at the 
request of the accused solely to consider the legality of pre
trial confinement. The military judge found that the confinement 
was illegal but, doubting his author!ty )to order the accused's 
release, stopped short of ordering same. The Court, although 
finding that the case had been mooted by the convening authority's 
release of the petitioner from confinement, stated: 

We cannot dispose of this matter, 
however, without commending the 
trial judge, ... , for exercising his 
authority as a judge in a heretofore 
unexplored area of military law. His 
concern and foresight, recognizing 
the necessity for the judicial pro
cess while at the same time the 
possible limits to the exercise of 
his powers, can only serve as a 
model for other judges. The United 
States Supreme Court has recently 
made clear that the judiciary can 
no longer stand idly by where indiv
iduals are incarcerated without a 
hearing prior to trial. Gerstein v. 

·pugh, 420 U.S. 103 (1975). See also 
Dechamplain v. Lovelace, 510 F. 2d 
419 (8th Cir. 1975), judgement , 
vacated as moot, 43 U.S.L.W. 3733 
(U.S. June 3, 1975). M/S op. at 3. 

This avenue of immediate relief seems the most promising in 
the near future. Presently pending before COMA is Courtney 
v. Williams, Misc. Docket No. 75-64 (November 3, .1975). It 
is highly likely that if the Court is going to hold that an 
accused has a right to a hearing as envisioned in Gerstein v. 
Pugh; and DeChamplian v~ Lovelace, both supra, it will do so 
in Courtney, supra. 

On this same fssue, it should be noted that the Military 
Magistrate.Program, (Chapter 16, AR 27-10) provides for a 
system to monitor pretrial confinement in all jurisdictions, 
with confinement facilities. The aforementioned cases indicate 
that, prior to refer~al, the military judge has no power to 
intervene. Hence, prior to referral: counsel should utilize 
the local military magistrate. The magistrate-program contemplates 
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that a magistrate will automatically review all relevant facts 
and personally interview each accused in pretrial confinement 
within seven days after confinement of the accused. The cases 
will be reviewed ''not less than every two weeks." If the 
magistrate determines that the accused should be released from 
pretrial confinement he will notify the unit commander who is 
required to immediately release the accused. The system however, 
suffers from several deficiencies: The magistrate is limited 
to considering only the fact of confinement and is not allowed 
to question the sufficiency of probable cause; the initial 
decision to confine still resides with someone other than a 
neutral and detached individual; the system is a review proce
dure only and is by no means a means to avoid unlawful pretrial 
confinement. Further, this review will in most cases, be conducted 
prior to appointment of counsel. 

The final method of securing immediate relief is application 
to the Court of Military Appeals or Court of Review for extra
ordinary relief. In the recent past, there was a reluctance on 
the part of the Court of Military Appeals to overturn or reverse 
a commander's order to confine. See Horner v. Reser, 19 USCMA 
285, 41 CMR 285 (1970); Klein v. Resor, 19 USCMA 288, 41 CMR 288 
(1970); Smith v. Coburn, 19 USCMA 291, 41 CMR 291 (1970). 
Opinions even reflected a willingness to resolve the issue of 
legality in favor of the commander who ordered confinement 
(See United States v. Nixon, 21 USCMA 480, 45 CMR 254 (1972)). 

Presently, the COMA is exhibiting a willingness to exercise 
its extraordinary powers, seemingly to affect the requirement of 
a due process hearing on or near the time of initiation of 
pretrial confinement. See Bouler v. Wood; Porter v. Richardson; 
Phillippy v. McLucas; Milanes-Canamero v. Richardson, all supra. 
The Court is equally willing to order the actual release of a 
petitioner where confinement is unlawful due to a violation of 
the Code or Army Regulations. See Kelly v. United States, 23 
USCMA 567, 50 CMR 786 (1975); Thomas v. United States, 23 USCMA 
570, 50 CMR 789 (1975). It is, therefore, apparent that when 
an accused is in unlawful pretrial confinement, extraordinary 
relief is available. Given the leanings on the part of the Court 
of Military Appeals (re: the possible future requirement of due 
process hearing prior to or at the beginning of pretrial con
finement), this route may become secondary in the near future. 
Extraordinary relief will always be a necessary alternative in 
order to assure continued compliance with codal provisions and 
regulations addressing pretrial confinement. 
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When an accused is in pretrial confinementJ defense counsel, 
in the appropriate cases, should press fora hearing before a 
local military judge. At that hearing, the counsel should 
attempt to elicit facts relevant to probable cause, the necessity 
of confinement, and the reason the accused was actually confined. 
If the grounds are insufficient to show lawful pretrial con
finement, the militar~' judge should be urged to order immediate 
release. An error on t~e part of the nilitary judge, either 
in wrongly determining that grounds for confinement exist or 
his failure to order immediate relief where unlawful pretrial 
confinement is shown, may be the subject of a petition for 
extraordinary relief or raised as a basis for sentence relief at 
trial and later appellate review.6 

Special Findings: The Overlooked Tool 

At the peesent time a large number of courta-martial, 
including contested cases, are being tried before a nilitary 
judge alone. Once the decision is reached to proceed with 
this type of forum, serious consideration should be given to 
exercising the right to request that the military judge make 
special findings of fact in addition to his general finding 
on the merits or in ruling on a motion. Numerous benefits inure, 
both at the trial and appellate level, when the military judge 
is requested to find the facts specially. 

A request for special findings in the form of specific 
questions will inform the judge as to what the defense believes 
is the crucial evidence and testimony in the case. Furthermore, 
if a written request for such findings is presented (with case 
citations) prior to trial, it will afford defense counsel an 
opportunity to outline his case even before opening argument. 
However, these advantages are only minor compared to the fact 
that a req~est for special findings places the military judge 
on notice that he will have to set forth in writing, or on the 
record, the specific reasons for his verdict or ruling on a 
motion. Thus, his thought processes will necessarily be brought 
to light and can be examined. Furthermore, the response to 
a special findings request will reveal if the military judge 
mistakenly relied on excluded evidence or perhaps misunderstood 
important testimony. In short, the entry Qf such findings 
dispells any doubt as to which witnesses were believed, what 

6/ The Court of Military Appeals has recently granted a 
petition and requested briefs on both the issue of illegal 
confinement and failure of the military judge to hold a hearing 
to determine the necessity and legality of the confinement. 
United Statds v. Peters, SPCM 1145, Docket No. 31, 215, granted 
3 December 1975. Presumably the ultimate resolution of this 
case and the C6urtney extraordinary writ should provide firmer, 
·more established guidelines in this area. Analysis 6f this 
decision will follow in a later· issue of The Advocate. 

9 



evidence the judge relied upon, what the judge believed the law 
to be, and, mo3t importantly in some cases, whether the accused 
himself was a credible witness. On appeal these findirg s 
obviate the need for speculation on many issues. Also, the 
special findir..gs prevent the government from arguing a completely 
different legal theory on appeal from that applied 
by the judge at ~rial. See United States v. Baymo, 23 USCMA 
408, 50 CMR 290 ,1975). 

Article 5l(d), Uniform Code of Military Justice, gives 
the accused the right to special findings upon request in a 
trial by military Judge alone. The Manual further describes 
the duties of counsel and the judge with regard to such findings 
in paragraph 74 i: 

The military judge sitting alone 
decides the guilt or innocence of the 
accused. He shall make general 
findings ... and may make such 
special finding as he deems appropriate. 
Upon request, however, special findings 
shall be made of factual matters reason
ably in issue. The special findings will 
usually include findings as to the elements 
of the offenses of which the accused may 
be found guilty, findings on the question 
of mental responsibility if raised by the 
evidence, and findings on special defenses 
reasonably in issue. A request for special 
findings must be made prior to the announce
ment of general findings by the military 
judge and must specify the matter to be 
df:termined. Only one set of special find
ings may be requested by a party in any 
case. The military judge may require that 
a request for special findings be submitted 
in writing. (Eraphasis added). 

The Mam.rc;d. provides that special findings can be announced 
in open court along with the general findings. Otherwise the 
trial judge may attach his special findings (or memorandum 
opinion) to the record within a reasonable time after sentenc
ing and before authentication. Good practice would further 
dictate that, whenever possible, requests for special findings 
be in writing and served on the judge in advance. They should 
also be signed by counsel with a request that a copy of the 
findings be served on counsel upon completion so that he may 
be afforded the opportunity to request clarification or further 
specificity before finalization of the review and action. 
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Perhaps because the extremely effective tactic of request
ing special findings has been greatly underutilieed, the 
appellate courts have only ~poken to.the procedure on rare 
occasion. However, in United States v. Falin, 43 CMR 702 
(ACMR 1971), the Court of Military Review found prejudicial 
error when a military judge refused to make special findings 
concerning a jurisdictional motion. In holding that upon request 
such findings must be made, on motions, the court ·noted that the 
legislative history of the Uniform Code of Military Justice 
suggests that current federal practice was intended to be 
incorporated into military law. Thus, federal cases on special 
findings may also be utilized. See ~United States v. , 
G[nzburg, 338 F.2d (3rd Cir.-1964); Benchwick v. United States 
297 F. 2d 330 (9th Cir. 1961). Since~"in provides for-such 
findings on motions and defenses, they should be requested 
when substantial issues such as the following are litigated 
at trial: 

1. 	 SPEEDY TRIAL (does Burton apply/what delay charged 
to d~fense and why? 

2. 	 CONFESSIONS (Miranda/Tempia facts; voluntariness) 

3. 	 SEARCH & SEIZURE (operative facts/legal basis) 

4 . 	 ENTRAPMENT (predisposition/credibility of agents and 
accused) 

5. 	 MISTRIAL (factual and legal basis for denial) 

6. 	 JURISDICTION (recruiter fraud - was accused's verslon 
of enlistment believed?) 

7, 	 COMMAND INFLUENCE (finding of facts essential on 
appeal) 

8. 	 ILLEGAL PRETRIAL CONFINEMENT (factors supporting· 
necessity of continued confinement) 

9. 	 SPECIFIC INTENT OFFENSES (circumstantial evidence 
upon which finding of intent based) 

This list is not intended to be all-inclusive. It only sets 
forth examples of areas where special findings can be particularly 
helpful. 

It.must be stressed that merely requesting that special 
findings be entered is not enough to preserve this important 
right. In United States v. Baker, 47 CMR 506 (ACMR 1973), the 
court found no prejudice when the military judge omitted an 
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important finding when only such a general request for special 
findings was submitted. Therefore, it is essential that the 
request be tailored to each individual case asking specific 
questions intended to reveal the judge's interpretation of 
the evidence, credibility of conflicting witnesses and under
standing of the law to be applied. On legal issues such as a 
jurisdictional or speedy trial question, it would be extremely 
helpful to request that the military judge explain his rationale 
in distinguishing the cases upon which you rely. Then the 
government is hampered in presenting a different theory on 
appeal. Furthermore, careful drafting of a written request for 
special findings can result in responses which can be utilized 
to impeach the general findings of guilty before the Court of 
Military Review which has independent fact weighing power 
concerning guilt··and innocence_. See United States v. Pople,
45 CMR 872 (NCMR 1971). 

Review of the records of well contested complicated trials 
before military judge alone indicates that this important right 
is not being employed in many situations when it co~ld 
be most useful. In addition to the advantages relating to a 
better developed and more precise record on appeal, there is 
an all important,benefit accruing to the accused at trial. 
Any device which requires the finder of fact to explicitly outline 
the route by which he arrived at a decision will, by necessity, 
force more c~reful deliberation. Thus, in a close case, the 
request for special findings may have the effect of making any 
doubts as to guilt appear more reasonable. In light of the 
many benefits inherent to this procedure, both at trial and on 
appeal, increased utilization of requests for special findings 
is essential to improving the representation we provide 
our clients. 

CheckofList 

Post Trial Review Errors 

The United States Court of Military Appeal's recent 
decision in United States v. Goode, 23 USCMA 367, 50 CMR 1 (1975), 
has provided trial defense counsel the opportunity to assure 
t£1at_ hi_s client receives a full and fair post tria_~_te_view.__ !?J ______ 
the convening authority. The exact scope of that opportunity has 
yet to be defined. Goode suggests, however, that the defense 
counsel must correct or challenge, •any matter he deems erroneous, 
inadequate, or misleading, or on which he otherwise wishes to 
comment." United States v. Goode, 23 USCMA at 370, 50 CMR at 4. 
In United States v. Austin, SPCM 4868 (ACMR 9 June 1973), 
the Court of lV:ifi tary Review limited the application of the waiver 
rule established by Goode to the inclusion in the review of 
"adverse matters from outside the record." See also United 
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States v. Richardson, CM 433662 (ACMR 25 November 1975). 

Until the parameters of the Goode rule are more firmly 
established, it will be incumbent upon defense counsel to 
challenge every error or inaccuracy in the post trial review 
which detracts from the fairness of the review. To assist in 
this process~ the checklist which follows has been developed. 
It is designed to cover mbst of the errors commonly encountered 
in post trial reviews within recent years. 

While Goode imposes yet another burden on defense counsel, 
it also provides trial defense counsel the opportunity to 
play a major role in determining the content of the post 
trial review. In a subsequent article, suggestions will be made 
as to how trial defense counsel can take an aggressive role 
in the formulation of the review. 

Preliminary Matters 
1. Is the record properly authenticated and does the date of 
authentication precede the date of the past trial review? 

2. Did any witness testify pursuant to a pretrial ggreement, 
grant of immunity, or a grant of any type of clemency by the 
convening authority, a subordinate commander, the staff judge 
advocate, or trial counsel? 

3. Did the staff judge advocate or convening authority testify 
as to any matter? 

4. Did the officer who prepared the review have any prior 
participation in the proceeding or a related proceeding? 

5. Has the convening authority made any "~olicy statements'' 
indicative of a fixed attitude toward the treatment of the 
sentences of a specified class of offenders?. 

Synopsis of· the Record . 

5•. Is any item of personal duties omitted or erroneously 

stated, particularly; 


-the character and length of pretrial restraint 

-awards and decorations 

-character of the accused's service 

Summary of the Evidence 
7. Does the summary o~ the evidence adequately and accurately 
reflect the accused's theory of defense, the evidence supporting 
that theory and prosecution evidence favorable to the defense? 

8. Is the accused's testimony on the merits accurately Gummarized? 
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Discussion 
9. In a contested case, does the review properly set forth 

the elements of the offense and does it relate the facts to 

those elements? 


10. 	 Does the review discuss the elements of an offense of 

which the accused was acquitted? 


11. 	 If the accused was found guilty of a lesser included 

offense than the offense charged, does the review set forth 

the elements of the lesser included offense rather than the 

serious offense? 


12. 	 Are any defe.nses raised by the accused discussed and are 

legal guidelines provided to assess the merits of these de

fenses? 


13. Does the review discuss all defense motions? 

14. 	 Does the review properly advise that evidence of the 
accused's character offered on the merits shows the "probability 
of his innocence"? 

15. 	 If any witness testified pursuant to a pretrial agreement, 
grant of immunity, or other grant of clemency, is the convening 
authority so advised in the review? 

16. 	 Does the review suggest that the convening authority is 
bound by the court's findings as to the credibility of witnesses 
or other factual issues? 

17. 	 Is the convening authority consistently advised that he 
must be convinced of guilt beyond a reasonable doubt? 

18. 	 Does the staff judge advocate give reasons to support 
his opinions on the sufficiency of the evidence or on the 
merits of other contested issues? 

19. 	 Are the staff judge advocates opinions supported by the 
evidence? 

20. 	 Does the review correctly reflect the accused's plea 
and is it cons1stent throughout the review? 

21. In a guilty plea case, does the review indicate that 
the judge had difficulty in obtaining a provident plea? 
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Clemency 
22. Does the review state the correct maximum punishment? 

23. If the military judge ruled that any of the charges and 

specifications were multiplicous, does the review so state? 


24. Is all evidence and testimony favorable to t~e accused 

fully summarized in the review? 


25. Does the review properly reflect the accused's attitude 

toward rehabilitation and retention in the Army? 


26. If the appellant submitted any clemency letters or 

petitions after trial are they appended to and discussed in 

the review? 


27. Does the review suggest that a previous Article 15 or 

court martial conviction was properly considered, when in 

fact such records were not admissible at trial? 


28. Does the review offer an/aggravation evidence declared 

inadmissible at trial or never offered at trial because it 

was deemed inadmissible? 


29. Are any prior juvenile, civilian, or military arrests 

or convictions which were not introduced at trial discussed? 


30. Does the review refer to any post trial misconduct? 

31. Does the post trial interview summary contain any 
opinion as to the accused's attitude which requires rebuttal? 

Recommendations As To Sentence 
32. Did the military judge, a court member, trial counsel, 
accused's unit commander, or an intermediate com.~ander recom
mend any form of clemency including: referral to court not 
authorized to adjudge bad conduct discharge, suspension of 
bad conduct discharge, administrative elimination, or diapproval 
of the discharge? If so, does the review mention the recom
mendation and summarize it fairly? 

33. Does the review properly advise the convening authority 
of his powers to sentence and does it refrain from suggesting 
an inflexible policy consideration as to sentence? 

34. In a guilty plea case, does the recommendation as to 
sentence conform to the pretrial agreement. If not, is any 
departure fully discussed and justified? 
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Miscellaneous 
35. Does the review contain ~ny indication of racial bias? 

36. In your review of the record of trial, have you discovered 
any legal errors or irregularities not brought out at trial? 

Clarifying the Void Enl~stment/Induction Issue 

On 1 August 1975, the United States Court of Military 
Appeals decided United States v. Russo; 23 USCMA 511, 50 
CMR 649 (1975), and United States v. Burden, 23 USCMA 510, 
50 CMR 649 (1975). These cases, along with United States 
v. Barrett, 23 USCMA 474, 50 CMR 493 (1975) provide trial 
defense counsel with definitive authority on the issue of 
lack of jurisdiction due to a void enlistment or induction. 
While the Court's pronouncements clarified an area of the 
law thought by some to be confusing, much of the uncertainty 
has been due to the failure of military judges to accept 
on face value, the Court of Military Appeals' holdings in 
United States v. Catlow, 23 USCMA 142, 48 CMR 758 (1974)> 
and United Btates v. Brown, 23 USCMA 162, 48 CMR 778 (1974). 
Now, however, trial defense counsel, armed with these legal 
precedents, can be confident when making motions to dismiss 
for lack of jurisdiction due to void enlistments/inductions. 

Before examining these concepts, the following list 
of arguments formerly thought to be valid by the government, 
should be noted: 

(1) The Army's regalations exist solely for the benefit 
of the government (Citing United States v. Grimley, 137 
U.S. 147 (1890)). 

(2) Con3tructive enlistment 

(3) The differences between enlistment and induction. 

As indicated in Russo, Burden and Barrett, these arguments 
are no longer dispositive of the issue-due---:r0 the following 
countervailing considerations (assuming properly developed 
or "framed" by trial defense counsel). 

(1) Trial defense counsel must first demonstrate an 
actual disqualification for Army service on the part of his 
client. These disqualifications are listed in Army Regulations
601-210 (enlistment) and 601-270 (induction) and are categorized 
as either "waivab:;.e" or "nonwaivable". 
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(2) Where the specific disqualification hinders the 
client's ability to serve adequately in the Army (e.g. 
inability to read), then the argument that the Army's 
regulations exist only for the Army's benefit will not be 
applied. These facts would distinguish United States v. 
Grimlel_, where the disqualification (over age) did not 
affect the a~cused's ability to render acceptable military 
service. 

(3) Trial defense counsel should, if possible, establish 
his client's continuing disability, i.e. his disqualification 
was never corrected. Correction of the disability strengthens 
the Government's constructive enlistement argument. 

(4) The failure of the Government to utilize its pro
cedures for waiving the disqualification should be demonstrated. 
Specific provisions exist in the ~egulations to allow other
wise disqualified individuals to enter the Army, but these 
procedures must be followed. 

(5) Any actions of protest by the client as to his 
military status will be important. Such protests are further 
evidence that the accused's service was not voluntary. 
Document, if possible, complaints to superior officers or 
any military personnel. 

(6) The Army, is under the obligation to comply with the 
regulations that it promulgates. Any deviation should be 
highlighted. 

{7) Perhaps the single most important factor preventing 
the formation of jurisdiction under a statutory disqualification 
is active misconduct by agents or the Army. This is most 
easily shown by the recruiter's knowledge of the specific 
disqualification and/or his fraudulent participation in the 
enlistment or induction process, e.g. supplying answers to 
tests, concealing prior convictions, etc. Further evidence 
of Army misconduct would be the failure of the accused's 
superior commissioned officers or NCO's to take proper action 
after a careful investigation of the accused's complaints. 

(8) As indicated in J1USSO and Burden, there is no 
distinction between enlistment and induction as to this 
jurisdictional question. All of the above matters are 
equally applicable to both. 
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These legal concepts have now been held bY the Court 
of Military Appeals to allow an accused to avail himself 
of the protections afforded him by Army Regulations, to 
prevent the formation of a constructive enlistment and to 
establish the lack of court-martial jurisdiction over him. 
By directing one's pretrial investigation, questions to 
the accused and argument and evidence before the court in 
terms of the above principles, trial defense counsel can 
effectively deal with this increasingly prevalent issue. 
These steps should be taken at the trial level to develop 
the proper record, assuming the military judge denies the 
motion. In so doing, counsel can prevent the need for 
Dubay or limited hearings on the jurisdictional defects 
which have been ordered by both the United States Court 
of Military Appeals and Court of Military Review with 
increasing frequency because of insufficient facts on the 
record on which to make a decision. 

Off-Post Drug Offenses-Councilman Revis~ted 

The Court of Military Appeals is showing renewed interest 
in examining claims of lack of jurisdiction in off-post 
drug cases. In the last few months the Court has granted 
review in numerous cases to determine if the requisite 
"service connection" is present. Urtited States v. Lamoe, 
(Docket No. 30,337) pet. granted 9 July 1975 (off-post 
possession, transfer and sale of cocaine, heroin, and meth
amphetamines charged under Article 134); United States v. 
McCarthy, (Docket No. 30,560) pet. grant~d 21 August 1975 
(off-post transfer of marijuana charged under 134); United 
States v. Canavan, (Docket No. 30,795) pet. granted 23 September 
1975 (off-post possession of marijuana charged under 134); 
United States v. Grundy, (Docket No. 30,873) pet. granted
24 September 1975 (off-post possession of heroin charged 
under 134); United States v. Lanzano, (Docket No. 30,858) 
pet. granted 1 October 1975 (off-post possession, transfer, 
and sale of heroin); United States v. Woods, (Docket No. 
30,930) pet. granted JO October 1975 (possession and delivery 
of amphetamine - off-post). United States v. Williams, (Docket 
No. 30,959) pet. granted 21 October 1975, (off-post sale, 
possession, and transfer of phencyclidine - unknown that 
agent was CID). 
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While the question of jurisdiction can be raised at 

any time during the course of an appeal, it wo~ld help to 

build a record early-on in off-post drug cases. Some of 

the factors which could have an impact on the question of 

"service connection" would include: 


' I
(1) time of the offense; 

(2) duty status of the accused at the time of the 

offense; 


(3) identity of the "victim" [CID undercover agent 

or fellow G.I.?]; 


(4) whether or not the offense(s) began on post and 
merely culminated off-post, or were transacted entirely 
off-post; · 

(5) degree of threat to the military installation 

presented by the accused's offense; and 


(6) involvement [or lack thereof] of local law enforce
ment agents. The Court of Military Appeals apparently has 
not closed the door to this area as many may have concluded~ 
it had, after reading United States v. Sexton, 21 USCMA 101, 
48 CMR 662 (1974). On the contrary, it would appear that 
the Court has committed itself to taking an ad hoc look at 
the "service connection" argument as it arises in each case 
whicp comes before it. 

Trial defense counsel should find this to be a fertile 
time to begin litigating the issue once more at the trial 
level. 

Pending Novel Issues 

Proper Chavging of Drug Offenses 

An issue currently pending at the United States Court of 
Military Appeals is whether an individual is denied equal 
protection and due process of the law by having been 
prosecuted under Article 134 rather than under Article 92 
for drug offenses . The primary facal points are marijuana
and heroin and the corresponding disparity in sentences 
authorized under paragraph 127c, Manual for Courts-Martial, 
United States, 1969 (Revised edition). (Two 
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years confin2ment at hard labor for either under Article 92, 
and five years confinement at hard labor for marijuana, and 
ten years confinement at hard labor for heroin under Article 
134). 

A further issue raised on some of these cases has been 
the propriety of ordering charges re-referred under Article 
134 after being initially referred under Article 92. Counsel 
should develop the record as fully as possible on this issue 7 
both as to whether a pattern may exist at the given post of 
utilizing Article 134 to either more severely punish certain 
offenders, and. the possibility of interference with the 
Commander'sgdiscretion on the appropriate punishment in a 
given case. An analago~s issue is the use of this practice 
to coerce or encourage an individual to plead guilty because 
of a misapprehension as to the maximum imposable sentence. 
See United States v. Bowers, 24 USCMA 5 , 51 CMR 5 (1975). 

Court of Military Appeals Examines Haircut Regulations 

The Court of Military Appeals has requested and received 
final briefs on the issue of "Whether military necessity 
justifies the need for military regulations governing the 
length and style of a service person's hair or whether such 
regulations are an invasion of his personal rights." (United 
States v. Young, Docket No. 30,103). The initial granted 
issue had been whether a commander had the authority to impose 
a hair cut standard which was more restrictive than that found 
in Army Regulations; the issue was then expanded to include a 
discussion on the necessity for grooming regulations. 

; 

Government Appellate urged the Court of Military Appeals to 
order a rehearing on the issue rather than reach a decision. It 
may be that the Government was concerned that a haircut speci
fication had reached the Court of Military Appeals, and may have 
intended to dismiss the specification if a rehearing were 
ordered, thus preventing the Court of Military Appeals from 
ruling on the validity of grooming regulations. The Court of 
Military Appeals denied the Government's request and will decide 
the case as it now stands. 

7/ The most thorough and practical method is to prepare 
a stipulation of fact documenting the number of cases referred 
under Article 134 as opposed to Article 92 and any instances 
of re-referral. ~-

8/ Obviously, the individual Commander must testify or at 
least-have a stipulation of testimony to enter in evidence. 
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Until the Court of Military Appeals rules on these items, 
defense counsel should urge convening authorities to take a 
liberal approach as to existing regulations. However, in the 
event an accused is charged with violation of the grooming
standards, counsel should argue that: 

(1) 	There is no military necessity for grooming
standards; and, 

(2) 	 in appropriate cases, assuming arguendo, the 
validity of the regulation a Commander has no 
authority to impose more restrictive require
ments, since the regulation itself provides 
"the acceptability of the (hair) style will be 
judged solely by the criteria described (in 
the regulation), Paragraph 5-39b, AR 600-20. 

Digest of Recent Decisions 

NOTE 
Counsel may be aware or confronted with the decision of 

United States v. McFa~land, 49 USCMA 834 ACMR (1975), as a 
limitation on the United States v. Ruiz, 23 USCf1A 181, 4 8 CMR 
797 (1974), decision. Any such reliance is misplaced as the 
United States Court of Military Appeals summarily reversed 
the Army Court of Military Review by order on 7 July 1975. 
The obvious impact of that decision being that any order to 
submit to a urinalysis test is unlawful. 

20 August 1975 
Simpson, SPCM 10078. Jurisdiction - Expiration of term of 
service - AWOL. 

Appellant entered the hospital and remained there beyond 
his ETS date. He did not consent to his retention, received 
no emoluments other than the medical treatment, and complained 
to his doctor, before and after his ETS date, that his term 
of enlistment had expired. The Government took no affirmative 
action to hold the appellant beyond his normal term until 
termination of his first AWOL. Held: the Government estopped 
here. Dismissal. 

26 August 1975 
Mehan, CM 432241. Speedy trial - release of foreign juris
diction. · 

218 days of pretrial confinement. Held that delay in 
communicating release of Dutch jurisdiction over appellant 
to his organization, coupled with delay in obtaining foreign 
witnesses, does not excuse the delay, where matters could 
have been expedited, and other matters contributed 

21 




to the long delay ..See United-states v. Young 23 USCMA 451, 
50 CMR 490 (1975). 

27 August 1975 

Prowell, CM 431952. Instructions - Absence of defendant 

after arraignment. 


The appellant absented himself subsequent to arraignment 
on a charge of desertion. The military judge failed to 
instruct a court with members that it could draw no adverse 
inferences from crppellant's absence at trial. Failure to 
object by defense counsel is not waived. However, Court 
sees no prejudice in affirming the lesser included offense 
of absence without leave, and reas~essing the 5:ntence. 

29 August 197 5 

Kalpakidis, CM 431642. Hearsay. 


The military judge, due to a misapprehension that the 
Government was offering evidence of a fresh complaint on 
a secondary charge, allowed the mother of the victim to 
testify as to what her son told her about the incident. The 
judge instructed the Court that there was no evidence of 
fresh complaint, but failed to instruct that the hearsay 
evidence could not be considered. Court tests for prejudice 
and finds it. The hearsay here was not merely cumulative, 
but tipped the balance against the accused. Dismissed 
the sodomy charge. 

12 Sentember 1975 

Taylor, CM 432057. Speedy Trial. 


The Government failed to show extraordinary circumstances 
"particularly in processing the appeal of the denial of 
the availability of individual defense counsel and scheduling 
the trial date". 

15 September 1975 
Taylor, CM 431575, Military judge - Misconduct 
during Extenuation and Mitigation. 

The Military Judge lost his impartiality by communicating 
to the court through facial gestures, his feelings reg_arding 
testimony given by defense witnesses on extenuation and miti 
gation. Although the courtc would not ho.ld the plea of guilty 
tainted solely 6n this.point, because of an unsworn charge 
problem, a rehearing was ordered. 

26 September 1975 
Webb, SPCM 10192. On reconsideration. Appellant was on 
probation for a civilian felony conviction when he enlisted. 
The issue was whether or not the recruiter knew of this. A 
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document evidencing the conviction reflected a date of 
preparation subsequent to enlistment but prior to the offense for 
which charged. Court of Military Review sends case back for a 
rehearing in conformity with procedure of United States v. 
Torres, SPCM 9026 (ACMR 20 June 1975). 

9 October 1975 

Louis, SPCM 11294. Assault with a dangerous weapon. The 

pointing of an unloaded pistol does not constitute assault 

with a dangerous weapon. Court affirms only a finding of 

guilty to assault. 


10 October 1975 

Blake, SPCM 10340. Trial counsel misconduct. 


Following a short recess and before the court members 
had filed out of the courtroom, trial counsel commenced to 
sing, "Goodbye Eddie, Goodbye Eddie" - an obvious reference 
to the defendant and the state of his case at that time. 
Held: general prejudice applies. Reversal conGidered 
necessary not only to protect the accused, but to preserve 
the int.egri ty of the military justice system. 

20 October 1975 

Booker, CM 4 3'3031. Accompl:be testimony. Robbery. .Accomplice 

testimony was rendered incompete~t because accomplice admitted both 

to perjury at his former trial and a willingness to lie 

to stay out of jail. Court finds that witness was not testi 

fying to tell the truth, but under a subjective belief he 

must adhere to agreement with Government and that his reward 

was contingent upon his testimony. Therefore, there was no 

admissible evidence to link appellant to the crime. 


31 October 1975 . 

Eastman, CM 430550. Use immunity. 


Appellant testified under a grant of use immunity at 
the Articl~ 32 of two co-actors Several people in appellan~s 
prosecutiorial chain read his immune testimony. Such exposure 
is prohibited. Only the exceptional case should be trie:i 
after a grant of use immunity. United States v. Rivera, 
23 USCMA 430, 50 CMR 389 (1975). The Court sets out some 
guidelines for courts-martial when it is decided prosecution 
is necessary. 
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(1) No use, direct or derivative, can be made of 
the immune testimony. 

(2) The government should be confined to evidence 
which was certified by the Court before the testimony 
was compelled. 

(3) To assure non-use, no one involved in the 
prosecution of an accused may read his immune testimony. 

29 October 1975 

Croom, SPCM 11487. Multiplicity findings. 


Disrespect is a lesser included offense of willful 
disobedience when the evidence establishes that the dis
obedience occurred in a disrespectful manner. 

7 November 1975 

Villalobos, SPCM 11265. Jurisdiction - recruiter misconduct. 


The appellant, a citizen of Peru, had enlisted while 
in the status of an illegal alien. He could not·read or speak 
English proficiently. The recruiter knew of these deficiencies, 
as well as the appellant's sole purpose in enlisting - to 
gain United States citizenship. The recruiter gave appellant 
exam answers, told bim to say he was from Puerto Rico, and 
provided other false information for appellant. Charges dismissec 

10 November 1975 
Stewart, CM 431672~ Non-punitive Regulation. 

USARJ 190-6 captioned "Military Police", ''Control of 
Government and Privately Owned Weapons and Dangerous Instru
ments", is non-punitive. This was not the type of regulation 
which is "basically intended to regulate conduct of individual 
members and that its direct application of sanctions for 
its violation is self-evident." 

20 November 1975 
Michaud , CM 430328. Confessions-warnings-inability to 
comprehend. 

Accused could not comprehend Article 31 warnings. Sanity 
board findings convince Court that accused did not have 
requisite mental capacity to comprehend. His disability 
was the type brought on by seve~e emotional stress - here, 
his wife's death. 
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Disrespect 5:4:83 
Double Jeopardy 4:5:98 
Drugs 4:5:116; 5:1:24; 7:3:19 

-E-

Entrapment 6:2:36 
Accused as Intermediary Between Two Government 

Agents 3:7:166; 5:2:36 
Integrity of the Law 2:5:20 
Rebuttal of Defense 2:5:21 

General Regulation 4:5:116; 5:2:35; 5:4:83; 6:1:1; 6:2:28 

Evidence 6:2:5 (outline) 
Appellate Review of Evidentiary Contests in Nonjury 

Trials 3:1:2 
AWOL - Proof - Official Records, Hearsay 3:2:47 
Business entry 7:5:110 
Character Evidence 2:2:12 5:2:30 
Classified Information 4:5:108 
COMA - October, 1970 Term: Evidence 3:8:181 
Confessions 2:10:17; 4:5:104; 5:4:72 
Corroboration by Independent Evidence 2:1:9 
Disclosure of Identity of Informers: Role of Commanding 

Officer as Both "Magistrate: and "Policeman" Inconsistent 
3:2:40 



Discovery of the CID Readinq File 1:9:9 

Discovery: Identity of Informers 1:8:4 

Expert Testimony on Expert Qualifications 3:7:166 

Extenuation and Mitiqation 1:6:11; 2:2:16 

Extenuation and Mitigation in Nonjudicial 


Punishment 2:1:6 

Extenuation and Mitagation: Marihuana 1:3~6 

Extenuation and Mitigation: Rebuttal by the 


Prosecution 2:8:23 

Failure to Object at Trial 2:2:13 

Forensic Pathology Services Available to Military· 


Co un s e 1 2 : 5 : 8 

Former Testimony 4:5:109 

Hearsay 5:3:62 

Housebreaking 5:3:63 

Identification: 


Effect of Prior Lineup 2:8:25 
Effect of Pretrial Confrontation· 2:5:10 


Identification: One Man "Showup"in Hospital 2:9:23 

Identity of Informers: A Correction 1:8:4 

Implicated Informer: Reliable or Unreliable? · 2:8:2 

In-Court Identification: Effect of Pretrial con

frontation 2:1:10 
Judicial Notice 4:5:109 
Lineups 2:10:16 
Matters in Extenuation and Mitigation 2:2:16 ... 

New Trial: Suppression of Evidence 1:9:13 
Nonjudicial Punishment: Extenuation and Mitigation 2:i:6 
Objections 2:1:6 
Photographic Identification · 3:6:141 
Pretrial and Trial Discovery 1:7:1 
Previous Convictions 2:10:19 
Puttinq Demeanor in the Record 1:1:3 
Reputation of Accused: Permissible Impeachment 1:10:11 
Scientific Evidence of Intoxication 2:9:6 
Sentinel Offense: Sufficiency of the Evidence 2:9:29 
SIDPERS 7:1:1 
Spontaneous Exclamations 3:6:143 
Sufficiency 2:10:19; 4:5:1 
Sufficiency 4:5:120 
Testimony in Extenuation and Mitigation 3:7:154 
Uncharged Misconduct: consideration of Merits in Trial 

by Military Judge Alone 3:1:22 
Uncharged Misconduct: Plan or Design 2:7:25 
Unsworn Statement: Rebuttable by Prosecution 2:6:18 
Use of Article 32 Testimony at Trial 1:4:10 
Use oz "Cards" by CID at Trial 1:5:7 

I 



Variance of Proof: Larceny 1:5:8 
Voiceprints . 6:2:3 
Written Witness Statements 1:9:8 

-F-

Finality 6:1:6 

-G-. 

General Regulation 4:5:116; 5:2:35; 5:4:83; 6:1:1; 6:2:28; 7:3:20 

-I-

Immunity 6:2:33 

Insanity 
Counsel at Psychiatric Examination 2:2:25 
Mental Responsibility: Defense Requested Psychiatrist 2:7:22 
Mental Responsibility: He~rsay Disclosure of Psychiatric 

Opinion . 3:1:25 
Narcotics Addiction 1:9:12 
Preparing the Insanity Plea: The Defense Counsel's 

Dilemma 3:2:29 

Instructions 5:4:39; 6:2:10 (Outline) 

Accident 5:2:33 

Allen Charge Disapproved 1:6:10 

Assault with Intent to Commit Murder 3:1:22 

COMA - October, 1970 Term: Findings Instructions 3:8:195. 

Credibility of Witnesses: Conscientious Objector Beliefs: 


Vis-a-Vis Order to Participate in Riot Training 3:2:42 
Findings and Instructions 2:10:26; 4:5:124 
Informer's Credibility 3:5:120 
Uncharged Misconduct (Instructions) 1:8:7; 5:2:27 
Written Instructions on Sentence Voting Procedures 1:7:10 

Insubordinate Conduct 

Disrespect: Failure to State an Offense 2:2:23; 2:6:16; 


3:3:72 
Loss of Entitlement to Respect 1:9:11 

Intoxicants and Intoxication 
Communicating a Threat:··. Effect of Intoxication 2: 8: 19 
The Alcohol & Drug Abuse Prevention: Control Plan 

of 2 September 1971 3:7:144 

-J-

Judge Advocates General 
Judge Advocate Review 1:1:5 



Jurisdiction 6:2:1 {Outline)
Bad Checks 5:2:28 - --
COMA - October, 1970 Term 3:3:168· 
COMA - October, 1972 Term 5:4:66 
Comments on O'Calla!\an v. Parker 1:4:8; 1:5.:~;, 1:.6:7 
Drug Offenses Off-Post 5:2:24; 7:3:18 
Failure to Re-refer Amended AWOL Charge 3:3:72 
Judge's Power to Rule on Cons ti tutionali ty. of,·~~ 

Article 93 (Miscellaneous Docket) 3:1:16 · · 
Jurisdiction over Civilian$ 1:6:10 
Military Jurisdiction over Marihuana Offenses: 

A Rejoinder li9:5 
Military Property 1:10:10 
O'Callahan 4:5:95 
O'Callahan in the Lower Military courts 1:5:1 
Prejudicial Joinder of Offenses 1:10:1 
Retroactivity of O'Callahan v.· Parker 1:7:11; 2:10:2 
Some Comments on: O!Callahan· v.· Parker 1: 4: 8 
Void Enlistment/Induction 7:~:16 

-L

Cross-examining Larceny 
Va+iance of Proof 1:5:8 

-M-

Marihuana 
'c.onfronting Lay Opinion on Marihuana Identification 

1:3:3 
Cross-examination of the Marihuana Expert 1:3:1 
Extenuation and Mitigation: Marihuana 1:3:6 
Military Jurisdiction and Marihuana Offenses: 

A Rejoinder 1:9:5 
Multiplicity in Marihuana Prosecution 1:4:3 
Marihuana Traces Problem: Military Developments 2:6:10 
Possession of Marihuana: Sufficiency of the Evidence 2:9;25 
Prejudice to Good Order and Discipline 2:6:16 
Military Due Process 
CMR: All-Writs Power 1:8:7; 2:3:5 
Extrajudicial Identification Under Wade 1:5:2 
Extraordinary Relief (The Miscellaneous Docket) 2;7:16 
Habeas Corpus: Conscientious Objectors 3:1:19 



Insanity: Counsel at Psychiatric Examination 2:2:11 
Judge Ferguson: Guardian of Individual Rights 4:1:1 
Lineups: Right to Counsel 1:1:6; 1:9:10.; 2:9:24 
Photographic ID: ~ight to Courtsel 2:5:22; ·4:2:40 
Post-Trial Interview: Counsel 1:6:11 
Preliminary Gra~uitous Advice 1:5:7 
Right to Counsel 1:2:8; 2:10:8 
Right to Counsel: confessions 1:2:8 
Speedy Trial 1:1:6; 1:1:7 
Speedy Trial Prejudice in Absence of Restriction 1:8:8 
Speedy Trial: Specific Prejudice 2:6:17 
Speedy Trial: Unavailability of Military Judge 2:2:28 
Warning Accused of his Rights Under Article 38(b) 1:2:3 
Warning Required Before Request for ID Card 1~6:11 
Whatever Happened~· to Speedy Trial:· 2: 9: 1 
Writ of Mandamus, Habeas Corpus Relie! (The Miscellaneous 

Docket) 2:9:20 · 

Miscellaneous 
Survey of Cases of Court of Appeals of District of 

Columbia 1:2:9 

Morning Reports and Service Records 
Don 1 t Give Up on the Bo\'1Illan Error 3: 6 : 125 
Dropped from Rolls l:lO:ll 
Form 20B 6:1:6 
Lack of Authentication 2:8:25 
Should They.Be Accorded a·Presumption of Regularity 3:6:129 
SIDPERS 7:1:1 
Tainted Morning Reports 3:7}162;· 4:4:83 

Multi!licity · · · · · . 
Assau t and Threat 1:9:12 
Conununicating a Threat and Assault 1:3:9. 
Drug Offenses 3:7:164 
Miltfplicity 2:6:9 
Multiplicity in Marihuana Prosecution 1:4:3 

Mutiny 
Concerned Intent to Override Authority 2:5:21 

-N-

Narcotics and Poisons 
Alcohol and Drug Abuse Prevention: control Plan of 

2 September 1971 3:7:144 
Amnesty Program Can't Hide the Facts 3:7:161 



Cross-examinati~n of the Dangerous Drug Expert 2:5:1 
"Dropsy" Testimony: Narcotics Seizure 2:9:18 
Effect of Leary v. United States on Military 1:4:1 
Insanity: Narcotics Addictions 1:9:12 
LSD: Maximum Punishment 1:10:10 
More on AR 600-32: A Possible Loophole in Barbiturate 

Cases 3:6:133; 7:3:19 
Narcotics Addiction: Insanity 1:9:12 
New Drug Regulation 1:3:8 
Presenting the Watson Defense to Narcotics Offenses 3:4:74 
Presumptions 1:2:8 
Punishment for Being Addict 2:7:23 
Some Suggested Approaches in Defending the Drug Addict 4:2:35 

Nec;lect and Dereliction of "Duty 
Failure to State an Of!ense: Dereliction of Duty 2:2:23 

and Revision Proceedin s 
ence: New Trial 

-o-
Orders 
Disobedience 1:2:9; 4:5:116 
Disobedience: Legality of Order 1:9:10 
Financial Inability to Comply with Orders: 

Necessity for Instruction 2:9:23 
Willful Disobedience: Restriction 1:10:12 

-P-

Parole 6:1:10 
Pleas and Motions 
Amnesia and the Guilty Plea 3:1:12 
COMA Looks at Defense Counsel and the Guilty Plea 3:7:157 
Defense Counsel and the Guilty Plea 3:6:1351 5:4:71 
Former Jeopardy 5:4:68 
Guilty Pleas as Waivers 3:2:26; 6:2 
Guilty Pleas: Inconsistent Matters 4:1:25; 5:4:71; 6:2:33 
Guilty Plea Procedure: Does COMA Stand Alone? 2:9:16 
Military Guilty Plea Procedure: A Problem 1:7:7 
Not Guilty Pleas 2:2:16 
Plea Bargaining 2:1:1 
The Pseudo-Not Guilty Plea 2:7:9 



'..' '• 

Pleas and Motions (cont) 
Stipulation: Failure to State .an Offense-~Bad Checks 

3:3:69 . . 
Stipulation and Speedy Trial .Motions 3: 7 :'148 

Pretrial Agr~~·~~~ 4:5:97 

.. ·-R-., 
' . 

Rape and Carnal Knowledge 
Death Penalty for Rape:· Is it Still Authorized? 3:1:15 
Honest and Reasonable Mistake of Fact about Consent is 

Now a Defense to Rape 3:4:86 

Record of Trial 
APpeal 2: lO: 3"7'r 4: 5: 12 s r 5: 4: 9. 
Authentication of Record 2: 1 :.7 
COMA - October, 1970 Term: Record of Trial and Appeal 

3:8: 202; 4:5:128 . 
Make a Record for Appeal 2:2:18; 4:5:131 
Non-Verbatim Record. 3:2:45 
Recording Machine Malfunction 3:3:68 
Trial by Judge Alone: Danger? 3:3:61 

Rev·i.ew b;L,?~l.:;nder Article 69 4: 4: 75 

Riot, Breach of Peace Disorderly Conduct '· · 
Faifure to State an olfei1se: Breach of Peace 2:2:22 
Riot: Terrc=ization of General Public 2:2:27 

-S-

Search and Seizure 5:4:74. . .,.. 
Ab';ndoned Prope~rty · 3: 5: 122 . 
Authorization by Conuna.ndi.ng Officer 1:9~13; 2:1:11; 2:7:23 
Bo&y Cavities. 1:3:9 
fg}ege Dorm y. GI Ba:rracks.· 3: 6: 14.2; p: 2·: 35 .. 
Consent of Accused 2:1:12; 2:2:27;. 2:9:27;''4:4:78; 5:4:01· 
Customs Search 5:14:80 · · 
Day Searches 6:2:29 
Detention and Frisk 3:5:120 
Disqualification of Commander 3:5:122 
Incident to Pretrial Confinement 2: 7: 24 · -· 
Inventories 3:5:118 
Informers 6:2:35 
Limitations on Consent and Searches 3:6:141 
Marihuana 3:2:46 
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Search and Seizure(cont) 
Mifitary Magistrate: Commanding Officer or Military

Judge : 1: 6 : 8 · 

Motor Vehicles 3:2:45 

Plain View 4:4:89 

Pest-Trial Delay 5:4:59; 6:1:14 

Probable Cause 1:9:13; 2:1:12; 2:6:16; 2:8:26; 3:3:70; 


4:1:26; 4:4:87; 4:4:88; 4:5:110; 4:5:111 
Probable Cause, Arrest and Automobiles 4:2:41; 5:1:8 
Probable Cause: Handwriting Exemplar 3:5:121; 5:4:75 
Scope of Search 1:9:13; 2:2:28; 4:5:111 
Search and Seizure 1:2:8 
Search Incident to Apprehension 4:1:26 
Search Warrants 4:2:30; 5:2:34 
Seizure - Evidence 2:10:15 
Specificity 1:7:10 
Standing 5:4:79 
Stop and Frisk 3:1:16 
Unlawful Search: Public Restrooms 3:7:167 
Waiver 4:4:89 
Warrants 6:1:16 
Warrantless In-Custody Seizure of Accused's Shoes 

as Evidence 3:7:165 
Wiretapping in the Army 2:7:6 

Self-Defense 6:2:32 

Self-Incrimination 
Self-Incrimination 1:3:9; 6:1:16 

Sentence and Punishment 4:5:125; 5:4:85 
Appealing Denial of Deferment of Confinement 2:2:6 
Argument on Sentence Before Judge Alone 1:10 
Article 39(a) Session After Announcement of Sentence 3:5:11 
COMA - October, 1970 Term 3:8:196 
Court Members: Predisposition as to Sentence 2:8:21 
Credit for Good Behavior - Sentencing (The Miscellaneous 

Docket) 2: 8: 18 
Deportation Following Court-Martial Conviction 2:2:14 
Excess Leave Without Pay 2:6:9 
Forfeitures: Comparison with a Fine 2:8:24 
General Provisions for all Prisoners 1:6:5 
LSD: Maximum Punishment 1:10:10 
Multiplicious Charges for Sentencing Purposes 3:3:69 
Partial Forfeitures Myth and the DOD Pay Manual 3:5:100 
Post-trial Consideration of Juvenile Offenses 3:3:67 
Post-trial Actions 4:5:128 
Prior Convictions - 1969 Manual 1:10:11 
Prisoners With a Punitive Discharge 1:6:6 



Sentence and Punishment (cont) 

Procedures 5:2:32 

Punishment for Being an Addict 2:7:23 

Reconunendation for Retention: Lost Opportunity 2:9:13 

Records on Nonjudicial Punishment 2: 5: 23 · · . 

Section B, T2b1.-: of Maximum Punishments and Tainted . 


Prior Convictibns .. 2:6:137 · · · ·· 
Sentence and Punishment · 2: 10 : 2 7 . 
Sentence Reduction After Action by Con~ening Authority .4:1:17 
Statistical Comparison of Military Judge - Military Jury . 

Conviction Rates and Sentence Differentials 3:5:114 
Tailoring the Sentencing Worksheet 1:8:6 
Transfers of Convicted Servicemen 2:7:10 
uncharged Misconduct 1:3:9; 4:5:125 
Uncharged Misconduct Improper Consideration by Military 

Judge 2:6:18 
unsworn Statement by Accused 2:9:28; 3:2:40 
Written Instructions on Sentence Voting Procedure· 1:7:10 

Serti.nels and Look.outs .. 

Sentinel Offenses: Sufficiency of the Evidence 2:9:29 


Staff Judge Advocate 

Court Personnel 2:10:21 

Disqualification of the Post-trial Reviewer 2:8:6 

Post-Trial Review Errors Checklist 7:3:12 


Statutes and nec;u:1a:ti~. . 

General Regulation - Punitive Effect 1:8:7; 1:9:11~ 6:1:1; 


6:2:28 . 
Lawful General Regulation 1:7:11 
More on 'AR 600-32'.·- A Possible Loophole in Barbiturate 

Cases 3:6:133 . 
Sena.tor Proposes Sweeping Amendments to· Uniform Code 2: 6.: 12 
Views on Drug Abuse Regulation (AR 600-32) 3:1:6 

-T-

Trial and Procedure , 

Affirmative Defenses: Quasi-Entrapment by Government 


Agents Bars Conviction 4:2:40 
Argument on Sentence Before Judge Alone 2: 1: 3 · · 
Article 38 (c)' Brief: A Forgotten. Defen·se Tool 2: 8: 13 
COMA - October, 1970 T.erm: Affirmative Defenses· 3:8:193 
COMA - October, 1970 Term: TrfalPractice · 3:8:174 
Commenting on 'Accused's Failure to Test~fy 1:6:10 



Trial and Procedure (cont) 

Comp~riscn of Acquittal Rules in the Military and 


Civilian Courts 2:8:11 
Cross-Examination 1:1:6: 1:2:9; 5:4:81 
Cross-Examination of the Forensic Chemist 3:3:48 
Cross-Examination: Marihuana EXPert 1:3:1 
Cross-Examining an Accomplice 2;2:19 
Cross-Examining Larceny Victim 2:2:22 
confronting Lay Opinion on Marihuana Identification 1:3:3 

·Dealing with Pretrial Punishment 1:9:6 
Defense Problems in Death Cases 2:5:11 
Depositions: Unavail?..bility of Witnesses 2:8:22 
Depositions: Waiver of Establishing Unavailability 

of Deponent~ Sufficiency; Resisting Apprehension 3:3:68 
Direct Examination of Witnesses 3:1:10 
Discovery: Investigative Agencies 3:2:41 
Discovery: Police Investigation Report 2:7:20 
Effect of Acquittal of Co-Conspirators on Prosecution 

on Conspiracy 3:3:58 
Evidentiary Objections. 2:1:6 
Failure to Object at Trial: Effect at COMA 2:2:13 
Fair Trial: Prosecution Argument 1:10:9: 2:1:9; 2:2:23; 

6:1:15 

Fair Trial: Questioning of Trial Judge 2:2:24 

Forensic Pathology Services Available to Military 


Counsel 2:5:8 

General Insanity Voir Dire Examination 1:8:4 

How to Impeach a Witness with Prior Inconsistent 


Statement 1:6:9 
If Client Denies Making Pretrial Statement 1:2:6 
Impeaching Your OWn Witness: How to Show Surprise 1:7:9 
Impeachment: Promise of Immunity 2:1:10 
In-Court Identification: Effect of Pretrial Confrontation 

2:1:1Q 

Interlocutory Appeal of Deriial of Pretrial Discovery 


Request 2:8:16 

Judge-Alone Challenges 5:2:32: 5:3:57 

Judge-Jury Differentials Increase in Contested Cases 


in Favor of Accused 3:7:159 

More on the Choice Between Military Judge and Military 


Jury 4:3:52 

New Guide for Article 32 Investigators 2:7:14 

New Trial: Suppression of Evidence 1:9:13 

Objecting to Final Arguments 1:6:10 




Trial and Procedure (cont) 

Objections S:l:I"2 

Opening Statement A Trial Tactic Where Voluntar.iness · 


Contested 1:4:10 
Photographic I.D.: Recommended Trial Procedure 2:5:22 
Post-Trial Int~:rview 1: 10: 5; 5: 1: 18 
Prejudicial Joinder of Offenses: A Suggested Approach 

1:10:17 
Preliminary Gratuitous Advice 1:5:7 
Pretrial Advice: Impartial Appraisal of Case 2:9:25 
Pretrial Agreement: Contrary to Public Policy & Void 3:7:164 
Pretrial Practice 2:10:5 · 
Pretrial Practice - COMA - October, 1970 Term 3:8:170 
Prior Convictions - 1969 Manual 1:10:11 
Random Notes - Criminal Procedure Handbook 1:9:14 
Resignation in Lieu of Trial 2:2:8 
Special Findings 1:8:1; 2:7:11; 3:2:43; 3:7:151; 7:3:9 
Statistical Comparison of Military Judge..:..Military Jury 

Conviction Rates and Sentence Differentials 3:5:114 
Subpoena Power: Venue Change 4:1:25 
Tailoring Santence Worksheet to Credit Pretrial Confine

ment 1:2:7 ·· 
Trial Counsel Argument 1:3:9; 1:4:10; 6:1:15 
Unjust Conviction - Remedial Relief·· 2: 7: 11 
What is a Trial Center 3: 4: 87 · 

-v-
Venue : 4 : 5 : 104 

Voir Dire: 5:1:1 
,· ·. 

-w-
Witnesses 5:4:70 
Character Evidence 2:2:12 
Confronting Lay Opinion on Marihuana Identification 1:3:3 · 
Cross-Examination of the Dangerous Drug Expert 2:5:1 
Cro'33-Examination of tJ1e Marihuana Expert 1: 3: 1 
Cross-Examining an Accomplice 2:2:19 
Cross-Examining Larce~y Victim 2:2:22 
Expectation of Leniency in Pending Prosecution 2: 5: 24·'.· 
Expert Witnesses for the Defense 3:2:34; 5:2:32 
Funding of Defense Requested Witnesses ·7:2:5 
Government-Paid Defense Psychiatrist 3:5:i24 
How to Impeach a Witness with a Prior Inconsistent 

Statement 1:6:9 
Impeaching Your Own Witness - How to Show Surprise 1:7:9 
Impeachment - Promise of Im.~unity 2:1:10; 6:1:15 
Reputation of Accused - Permissible Impeachment 1:10:11 



Witnesses 
Rlght to Call 5:2:39 
Right to Confront 4:4:61 
waiver 6 :2: 31 
What is Expected in Drug Cases? 4:4:92 
Written Witness Statements Taken on Behalf of the 

Defense 1:9~8 
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