




CffNING STAID9ffS 
The Guilty Plea: A Syrrposium 

POPt Two 

This edition conprises Part Two of The Advcx:!ate's syrrposiun on the 
guilty plea. The lead article addresses the defense counsel's responsibi
lities during each stage of the uncontested court-martial, and enphasizes 
the ethical J?rinciples Yklich govern his conduct throughout the proceeding. 
The second article explores the extent to which recent appellate decisions 
have rrohfied the judicial duties i.~i..>ed by Uru.ted States v. Green, 1 
M.J. 453 (CM\ 1976), and United States v. King, 3 M.J. 458 (01A. 1977), 
and suggests ways in which all parties to the trial can help preserve the 
providency of the accused's plea. Finally, the staff of The Advcx:!ate has 
carpiled a "checklist" of legal issues Which are waived by a provident 
guilty plea; the list coi-rplements the theoretical discussion of appellate 
review published in Part One of the Symposium, and should assist defense 
counsel in advising their clients of the consequences of pleading guilty. 

Preview 

The two articles scheduled for publication in the upcaning edition 
of The Advocate deal with the Jenks Act and the "mistal<e of fact" defense. 
In addition, the staff is preparing the penultimate installment of our 
primer on search and seizure law, which discusses dcmestic gate searches. 
The next edition will also contain the index to Volume 13. 
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THE PROFESSIONAL RESPONSIBILITIES CF DEFENSE COUNSEL IN 
UNOONI'ESTED <DURI'S-MARI'IAL 

By Captain Gary D. Gray* 

Although court-maPtial proceedings in which the accused pleads guilty 
az>e generally more abbreviated than contested trials, the defense counsel's 
duties are not concomitantly reduced. Many of his responsibilities in 
guilty-plea cases aPise befope trial, and aPe not explicitly reflected in 
the record. In this aPticle, Captain Gray reviews these duties and 
underscores the extent to which the military justice system relies on the 
tenacity of trial defense counsel to insure that uncontested courts
martial are tried fairly. 

Asked to ccmnent upon the criminal defense attorney's responsibi
lities, a Cuban law professor once respon::led, "The first job of a revolu
tionary lawyer is rot to argue his client is irmocent, but rat.her to 
detennine if his client is <Jl:lilty and, if so, to seek the sanction which 
will best rehabilitate him. "l AHhough our system of justice does mt 
subscribe to representation by this type of "revolutionary lawyer, 11 2 

*Captain Gray, an action attorney at the Defense Appellate Division, 
peceived his B.A. d.egree from Middlebury College and his J.D. d.egree 
from Pepperdine University School of La1.iJ. 

1. Shaffer, Guilty Clients and Lunch wit.h Tax Collectors, 37 Jurist 89, 
90 (1977). 

2. Cf. ABA Code of Professional Responsibility [hereinafter ABA Code], 
EC 2-29 (app::>int.el counsel should not. seek to be excused fran representa
tion of client merely because he believes the client is guilty); para
graph 48c, Manual for Courts-Martial, United States, 1969 (Revised edi
tion) [hereinafter ~M, 1%9, or Manual] (camsel rrust undertake defense 
of accused regardless of his personal opinion of latter's guilt.). But 
~EC 2-30 (counsel should decline to represent client if intensityOf 
personal feeling, as dist.in3Uished from camnunity attit.ude, rray irrpair 
effective representation): accord ABA M:Jdel Rules of Professional Con::luct 
[hereinafter M::xlel Rules], Rule 6.2 (Proposed Final Draft, 30 May 1981). 
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trial defense coonsel irust. nevertheless fre'.luent.ly recamend to their 
clients the advantages of pleading guilty to charges against t_hem. Be
fore naking such a recarumndat ion, ho,..iever the attorney must persona.lly

3detennine whether his client is guilty. This article reviews tl1e 
professional responsibilities of the defense counsel whose client decides 
not to contest criminal charges pending against_ him; it does not address 
presentencing am post-trial responsibilities, which are ccrnrron to all 
mi.lit-_ary judicial proceedings result- ing in conviction. 4 

I. Pretrial Responsibilities 

a:. Advising the Acaused 

The defense coonsel nust: undertake any defense, regardless of his 
personal opinion of t_he guilt of the aca.ised, 5 unless in doing so he 
\4.0uld be unable t-o exercise his professional jmgrrent, within the bounds 
of law, solely for the benefit of the aca.ised and free of carpranising 
influences arrl loyalties.6 In part, t.his ~ans that the client v.il1o 
"confesses" to his defense counsel and exp:-esses his desire to plead 
guilty cannot_ be pennitted to take that action wit.ha.it the benefit of 
his counsel's independent invest- ig:ition arrl advice. 7 

3. See text, infra at. notes 7, 16-22, and 57. 

4. Counsel's resp:msibilit ies for the aca.isErl do not , of course, end at 
trial. Paragra}i1 48k, ~M, 1969; United States v. Palenius, 2 M.J. 86 
(CMA 1977). For a thorough discussion of post-conviction rerredies, see 
Reardon & Carroll, After the Dust Settles ~ Other-Modes of Relief, 10 
The Advocate 274 (1978 • 

5. Paragraph 48c, ~M, 1969. 

6. AB1\ Code, supra note 2, EC 5-1 (1976); ABA Standards for Criminal 
Justice: The Defense Func·t-.ion [hereinafter Defense Function], St-.andards 
4-1.l(b) and 4-3.5. (2d ed. 1980). Accord, r.bdel Rules, supra note 2, 
Rules 1.7 and l.8(g). 

7. Defense Function, supra note 6, Starrlards 4-4.1 and 4-5. l. See Von 
Moltke v. Gillies, 332 u.s. 708, 721 (1948) (defense counsel's essential 
pretrial dut- ies in unccntested case are t-o "rrake an irrlependent: examina
tion of the facts, circurrstances, pleadings ana la'WS involved" and to 
"offer his infonred opinion as to what plea smuld be entered"). 
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An accused's belief that he is guilty maB not coincide with the 
governrnent.' s ability to establish legal guilt. Thus, defense cotmsel 
rrust assiduoosly probe the recollection of any aca.ised, even one seem
ingly bent on atonenent. Counsel must seek to est.ablish trust and con
fidence by explaining, in general tenns, the military justice system, 
and particularly his role as a partisan advocate. 9 He must. .impress 
upon the accused the importance of full disclosure,10 and should avoid 
suggesting resµ:>nses to his o,.;n questions.11 

8. Comrents to Starmrds 4-4.l and 4-5.1, Defense Funct.ion, supra note 6, 
at 226. See B:lzelon, The Defective Assistance of Coonse!, 42 Cinn. L. 
Rev. 1, 34Tl973). Likewise, the governnent. may not be able to prove a 
"fact.ually guilty" accused to be "legally guilty." See Vitaris, The 
Guilty Plea• s Irrpact on Appellate Revie.v, 13 The Advocate 236, 237-38 
(1981). 

9. Lefense Function, supra note 6, Standard 4-3. l {a). See Clark, Plea 
Bargaining: · A Prirrer for Defense Counsel, 9 Cunberland L. Rev. l ( 19"'7'8']. 
Of carrse, coonsel 1s explanation of the military judicial system must 
event.ually include those matters set forth in paragraph 48s_, M:M, 1969 
(meaning and effect of plea, right to testify or rem.in silent, allocu
tion rights, right to assert proper defense or objection). 

10. Lefense Funct-ion, supra note 6, Standard 4-3.l{a). For an excellent, 
practical discussion of this topic, ~ Peskin, Attorney-Client Interview, 
12 The Advocate 24 {1980). 

11. Defense Function, supra note 6, Standard 4-3.2{a). To instruct or 
intimate that the accused should not be carrlid is unprofessional. Lefense 
Function, supra note 6, Standard 4-3. 2 {b). Before the advent of the 
Arrfr.f Trial Defense Service, at. least. one canrrentator suggested that in 
order to inspire confidence in his client, a military defense co.msel 
should not "play t.he frquisitor" by probing too deeply int.a his client's 
story. Murphy, The A Defense ·counsel: Unusual Ethics for an Unusual 
Advocate, 61 Col. L. Rev. 233, 241 1961 • Despit.e doubts that. the 
establishment of the Trial Defense Service rrade much impact on the skept.i 
cisn of lower ranking soldiers, see The Trial Defense Service: From Pilot 
Program to Foml Organization, T2The Advocate 363, 370-71 (1980), the 
rrerits of this approach are questionable. It at least appears contrary 
to t.he Manual injunction that: co..msel "should endeavor to obtain full 
lmCMledge of all the facts of the case[.]" Paragraph 48~, fvCM, 1969. 
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The defense cc:unsel must investigate all potential defenses before 
permitting his client to plead guilty.12 He rrust detennine whether the 
specifications lodged against his client are sufficient.13 A toorough 
investigation will necessarily require time, and although counsel rray 
not overlodk the codal ccncerns for a speedy disposition of charges 
against an accused, he rrust not sacrifice tooroughness for speed.14 In 
the extrerre case, a failure to r~est a continuance rray constitute 
ineffective assistance of counse1.15 

In their concern that military justice remain "beyond reproach, 11 16 
Congress and the President drafted into the Code and the Manual several 
provisions which significantly carplicate the pretrial responsibilities 

12. United States v. Lemieux, 10 USCMA 10, 12, 27 CMR 84, 86 (1958). 
See Herring v. Estelle, 491 F.2d 125 (5th Cir. 1974), where assistance 
rendered cy defense cc:unsel in a guilty-plea case was held ineffective 
because of his unfamiliarity with the facts arrl relevant law. 'Ihe ac
cused was charged with robbing keys fran a prison guard during an escape. 
His defense counse1 recanrrended a plea of guilty to the robbery charge 
in return for a plea bargain providing for 25 years of confinanent. The 
counsel v.e.s not aware that because the accused had left the keys in the 
jailhc:use door, he had, under applicable law, conclusively demonstrated 
his lack of intent to pernanently deprive. The accused should have 
pleaded guilty to no rrore than assault and escape, offenses punishable 
by a maxirrum sentence of seven years. 

13. See Clark, supra note 9, at 16. 

14. See, ~, Walker v. Caldv.ell, 476 F.2d 213 (5th Cir. 1973) (counsel 
rrnt with defendants on assembly line 00.sis, spending only a fE!W minutes 
with each client and naking no independent investigation of facts before 
allo.vi.ng accused to plead guilty); Colson v. Smith, 315 F.Supp.179 (N.D. 
Ga. 1970), affinned, 438 F. 2d 1075 (5th Cir. 1971) (counsel, handling 
5, 000 er.i.rninal cases per year, met with accused once or twice for a few 
minutes, made no independent investigation of facts, and advised client 
to plead guilty). 

15. Unitei States v. McMahan, 6 USCMA 709, 719, 21 CMR 31, 41 (1956) 
(defense counsel had only one day to prepare for prerreditated murder 
case referre:l as capital). 

16. Vickery, The Providen of Guilt Pleas: Does the Milita 
Care? 59 Mil. L. Rev. 209, 230-31 fall 1972 • 
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of ccunsel for the accused who pleads guilty. Thus, paragraph 70b of 
the Manua1,17 which amplifies Article 45, u:MJ, 18 prohibits the entry of 
findings pursuant to a plea of guilty unless the accuse::i is convinced 
that he is in fact guilty. This protection is withcut parallel in the 
federal civilian criminal system, where an individual may plead guilty 
arrl thereby consent to the imposition of penal sanctions even if he is 
unwilling or unable to admit his participation in the criminal acts. 19 

Because a plea of guilty in the military must accord with the actual 
facts20 and the personal belief of the accused,21 counsel must thoroughly 
investigate the facts, as well as the accused's psyche. Although the 
accused need n:)t reirenber tha.t he cannitted the offenses to which he 
pleads guilty,22 counsel must aid him in reviewing and assessing the 
evidence of criminal acts and rrust probe the depth of his belief that he 
in fact carmi.tted them. 

17. Paragraph 70b(3), M:M, 1969, provides: "A plea of guilty will not 
be accepted unless the military judge, • • • after the accused has been 
questione:i, is satisfied not only that the accused understands the rrean
ing and effect of his plea and admits the allegations to which he has 
pleaded guilty but also that he is voluntarily pleading guilty because 
he is convinced that he is in fact guilty." 

18. Article 45(a), Unifonn Code of Military Justice [hereinafter OCMJ], 
10 u.s.c. §845(a) (1976), provides: "If an accused after arraignm:mt 
tmkes an irregular pleading, or after a plea of guilty sets up matters 
inconsistent with the plea, or if it appears that he has entere:i the 
plea of guilty improvidently or thrcugh lack of understanding of its 
rreaning and effect, or if he fails or refuses to plead, a plea of oot 
guilty shall be entere:i in the record, and the Court shall proceed as if 
he had pleaded n:)t guilty." 

19. North Carolina v. Alford, 400 U.S. 25, 37 (1970). 

20. United States v. Johnson, 1 M.J. 36, 38 (01A 1975). 

21. United States v. Moglia, 3 M.J. 216, 218 (CMA 1977). See also 
United States v. DavenfX)rt, 9 M.J. 364, 366-67 (01A 1900). 

22. United States v. Luebs, 20 USCMJ\ 315, 43 CMR 315 (1971). Needless 
to say, defense counsel must be cautious not to force a concession of 
guilt where the accused believes his lack of memory is attributable 
to his innocence. See, ~· the accused's allegitions in Hendrix v. 
United States, 555 F.2d 785, 788 (Ct. CL 1977), that his ca.msel collal:x:>
rated with military psychiatrists in brainv.ashing him to abarrlon his 
belief in his cwn innocence and to accept the fact that he nay have been 
repressing ~rories of the alleged nurder. 
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After the defense coonsel has fully ascertained the pertinent facts 
and a~~licable law, he rrust advise the accused of all aspects of the 
case. While the ultimate question of hON to plead must be resolved 
l1f the accused~24 he is entitled to the assistance of counsel in making 
that decision. 5 The defense co.msel may not rely on the military 
judge's in::JU-iry into the accused's understanding of the consequences of 
a guilty plea as a substitute for his ONn advice, because the judge's 
warninJ, caning as it does just before the plea is accepted, offers 
little tirre for mature reflection.26 

The advice of co.msel should address the probability of convic
tion, the likely sentence, and the collateral consequences of convic
tion. 27 A discussion of the probability of conviction nust, of co.rrse, 
include the problems of proof and arr:t r:ossible defenses. Counsel rrust 
apprise his client of his opinion of the strength of the government's 
case, 28 and accurately assess the risks of contesting guilt. 29 A neces
sary part of this discussion is. an explanation of the applicable law. 
Althou<jl insuring the client's corrprehension is rx:>t always simple, it is 

23. Defense Function, supra note 6, Standard 4-5.L See Von Moltke v. 
Gillies, supra note 7, at 721. 

24. Defense Function, supra note 6, Standard 4-5. 2 (a). 

25. Herring v. F.stelle, supra note 12. The omission of such advice 
can rerrler a guilty plea improvident. See Rinehart v. Williams, 561 
F.2d 126 (8th Cir. 1977): Walker v. caldwell, supra oote 14. 

26. ABA Standards for Criminal Justice: Pleas of Guilty [hereinafter 
Guilty Pleas], Standard 14-3.2(b), carments (2d ed. 1980). 

27. Guilty Pleas, id., Standard 14-3.2(b), carm:mts. 

28. Clark, supra rx:>te 9, at 19. Cf. ABA Code, supra oote 2, Er: 7-8 
(counsel may errphasize harsh consquences r:ossibly resulting fran assert 
ing legally pennissible positions). 

29. It is unprofessional for a lawyer intentionally to understate or 
overstate the risks, hazards, or prospects of the case, or to exert 
undue influence on the acaised' s decision regarding his plea. Defense 
Ftmction, supra oote 6, Standard 4-5.1 (b). 
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nonetheless essential to a later acceptance of his guilty plea. 30 A 
client's youthfulness, lack of education, and lack of prior experience 
with military justice rray, of course, irrpose on counsel a stricter duty 
to explain these legal principles.31 

Regardless of whether a pretrial agreanent is involved,32 the de
fense ca.msel lTUlst discuss the sentence which might be expected UfUn a 
finding of guilty. A realistic appraisal of the value of a sentence 
limitation or of an unne;Jotiated guilty plea depends not only on the 
authorized maximum punishment for the charges, but also on the probable 
sentence a ~rticular milit.ary judge might i.mpJse in t.he absence of a 
guilty plea. 33 The accused rrust be warned, of course, that counsel's 
reckoning constitutes opinion and not a pranise.34 

30. A provident plea of guilty re:iuires, inter alia, that the accused 
understand the relationship between the law arrl t.he facts. United States 
v. Burt.on, 21 USCMA 112, 115, 44 CMR 166, 169 (1971): United St.ates v. 
Care, 18 USC1A 535, 40 01R 247 (1969) (applying st.andards est.ablished in 
M~arthy v. United States, 394 U.S. 459 (1969) ). The Court of Military 
Appeals, wit.h the exception of Judge Fletcher, appears to have relaxed 
the Care re::iuire:nent that thls understanding be une::iuivocally deronstrated 
on the record. See United St.ates v. Crouch, 11 M.J. 128 (1981). See 
also United Statesv. Akin, 9 M.J. 886 (ACMR), ~· denied, 10 M.J. 191 
(CMA 1980) (concluding, sub silento, that accused's apparent misunder
starrling of rraterialit.y elanent did not realer his plea of guilty to 
perjury irrprovident). 

31. The assistance of ca.msel was declared ineffective in Rinehart v. 
Willians, supra note 25, where t.he defendant was 15 years old, had oo 
prior deali03s with the law, and deronstrated considerable naivety by 
askinJ counsel v.hether he -would be permitted to have a car in jail. 
Arno03 other deficiencies, ca.msel was cited for faili03 to advise t.he 
accused t.hat rrurder re::iuired a specific intent to kill, arrl ne:Jlecting 
to explain the elements of manslaughter arrl t.he imperfect right of self
defense. 

32. See text at section lb, infra. 

33. Guilty Pleas, supra note 26, Standard 14-3.2(b), c~nts. 

34. United States v. Cortez, 337 F.2d 699, 701 (9th Cir. 1964). See 
also Rinehart v. Willians, supra note 25 (counsel's advice that a 25 to 
30-year sentence could be expected was interpreted by accused as "the 
law": he was unaware that. naxi.mun sent.eoce was life impriocmrrent). 
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The adjudged and approved sentence constitut.es only the rrost. direct 
result of conviction; the accused rrust alro be advised of possible col
lateral consequences of his plea. These might include waiver of certain 
appellate issues; the loss of vet_eran's benefits; the impcsition of bars 
to reenlistment; the loss of certain civil rights, su:::h as eligibilHy 
for some licenses; the use of the conviction in subsequent civil cases; 
and deportation or expatriation.35 'Ihis responsibility is essential 
because the military judge is not required to give such advice during 
his providency irquiry.36 

b. Plea Negotiation 

RecCXJnizing that the prose01tor' s function is to serve the ends of 
justice rather than merely obtain convictions 37 and that, at tirres,

8the st igrra of conviction serves no purpose, 3 defense counsel should 
be ready to propose alternatives39 such as referral to special counseling 
or adminstrat ive elimination. If these atterrpts are unsuccessful or 
appear futile, iriquiry into the possibilities of a negotiated plea may 
be appropriate.40 

35. Guilty Pleas, supra note 26, Standard 14-3. 2(b), canrrents. See also 
Clar'k, supra note 9, at 19-20. 

36. United States v. Frangoules, 1 M.J. 467 (CMA 1976): United States 
v. Pajak, 11 USCMA 686, 29 CMR 502 (1960). Cf. United States v. Hancock, 
49 CMR 830 (ACMR 1975) (otherwise provident guilty plea will not be 
rendered irrprovident 1¥ trial defense co.msel' s failure t.o advise accused 
that plea would prevent. api:ellate consideration of search and seiz1.rre 
issue). United States v. Sena, 6 M.J. 775 (A01R 1978) (guilty plea 
provident even thJugh ac01sed 'iNOuld not have pled guilty if he had kno,.m 
his pay would stop on expiration of his tenn of service (ETS) while in 
confinanent). 

37. Berger v. Unit-ed States, 295 U.S. 78, 88 (1935). See Clark, 
supra note 9, at- 13. 

38. Bazelon, supra not-e 8, at 44-45. 

39. Id. See ~fense Function, supra note 6, St-andard 4-6.1. 

40. In cases ultimately involving guilty pleas, the failure to irquire 
into t-he possibility of a plea bargain may arrount to ineffective assis
tance. See Walker v. Caldwell, supra note 14 (failure to irquire concern
ing plea negotiation contriruted to assessment- of ineffectiveness and 
rerrlered plea involuntary). 

325 


http:appropriate.40
http:irquiry.36
http:expatriation.35
http:constitut.es


Ordinarily, a client's consent. to engage in plea discussions shoulu 
be obtained in advance;41 under no circumstances, hONever, should counsel 
conclude a plea agreement. witJnut-. the acaised's consent.42 Although the 
potential for su::::h action by military defense coonsel is extranely renot.e 
in light of t-.he custorrary use of a writ-t-.en offer arrl accept-.ance, unautho
rized n:presentations made in the ccurse of unrecorded preliminary nego
tiat-.ions, which the accusal is later nnwilling to errlorse, are obvicusly 
hannful t-o defense credibilit-y and t-he accused's interests. 'Ihe defense 
counsel should not even reccmnend that- his client- offer a particular 
pret-rial agreenent t-o the convening aut-horit-y nnless he has fully investi 
gat-ed the controlling law and t-he admissible evidence43 and has previously 
apprised his client of the governrrent' s case and establishoo t-.he limits 
of his negotiating aut-horit-y.44 He shculd also be familiar wit-h the 
personal background of the accused so that: the process of reaching a 
pret-rial agreenent ranains the conscious detenninat-ion of an individual's 
future and mt a test of negotiating skills. 45 'Ihroughout the bargainin:J 
process, it is inportant to keep the accused abreast of the progress of 
plea negotiations and pronptly canrmnicate all governrrent prcposals. 46 

41. Defense Function, supra note 6, Standard 4-6.1 (b). 

42. Guilty Pleas, supra rote 26; Standard 14-3.2(a). See also ABA. COO.e, 
supra not.e 2, :OC 7-8 and 7-9 (decision t.o forego legally available objec
tives or rrethods for non-legal reasons is for t-he client to make; ho.vever, 
'When act.ion in best interests of client- seens unjust., crunsel may seek 
permission to forego it). But see AB7\ Code, DR 7-10l(B)(2) (counsel may 
refuse to participate in corrluct ....tiich he believes unla..vful, even though 
sorre support exist-.s for argurrent that conduct is legal). Accord Model 
Rules, supra not.e 2, Rule l.2(c). 

43. Defense Function, supra rote 6, Standard 4-6.1 (b). 

44. Clark, supra not-.e 9, at 19. 

45. Bazelon, supra note 8, at 45. 

46. Defense Function, supra not.e 6, Standard 4-6. 2 (a). See also ABA 
Cannittee on Professional Et-hies, Fonnal Opinion No. 326lI9~ (all 
settle:nent offers rrust be cacmmicated to client-). The failure to can
rrunicate a governrrent- sent.ence limitation proposal may contribute to a 
detenninat-ion of ineffective assistance. See, e.g., Fitzgerald v. Bet-o, 
479 F.2d 420 (5th Cir. 1973). In t-.he civilian set-t-ing, t-he comnunicat-ion 
of a proseaition offer to the acaised may birrl the governnent even thoUJh 
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II. Responsibilities During Trial 

a. Pretrial Motions 

Whether or not it is ter:rlereJ. pursuant to a pretrial agreene~t, 4 7 
a contemplateJ. plea of guilty does not relieve co..msel of his obliga
tion to raise all mn-frivolrus notions on behalf of the accused. 48 
Doubts aba.It Whether a colorable issue exists should be reoolved in 
favor of the client. 49 'Ihe defense co..msel may urge any pennissible 
construction of the law, regardless of his enthusiasm for its chances 
of success, 50 and the failure to accede to an accused's re'.it.ESt to 
do so rray render the assistance of counsel ineffective.51 

46. Continued. 
the offer is unautoorized. Coq:>er v. United States, 549 F.2d 12 (4th 
Cir. 1979) • The application of Cooper to the milltary, in the context 
of plea discussions between governnent co..msel or other members of the 
staff judge advocate' s office and defense counsel, is as yet unclear. 
See United States v. Cooke, 11 M.J. 257, 261-62 (CMA 1981). See also 
Cooke v. Ellis, 12 M.J. 17 (CW\. 1981). - - 

4 7. An accused' s right to assert pretrial not.ions may not. be· limit.ed l:Jy 
pretrial agreement. United States v. Curimings, 17 USCMA 376, 38 CMR 
174 (1968). 

48. ABA Code, supra note 2, Ex:: 7-1, 7-3 and 7-4. Accord Model .Rules, 
supra note 2, Rules 3.1 and 3. 3. See Sevilla, Between Scylla and 
Cha Wis: The Ethical Perils of tne Criminal Defense La: er, 2 J. Crim. 
Def. 237, 2 1- 1976 • 

49. ABA Code, supra not.e 2, Ex:: 7-3. 

50. ABA -Code, supra note 2, Ex:: 7-4. Cf. United States v. Lemieux, 
supra note 12 (counsel rrust purs~ all p00sible defenses befbre allowing 
client to plead guilty). 

51. In United Stat.es v. Oakley, 25 CMR 624 (ABR 1958), the board of 
revie.N found that the defense counsel's refusal to contest t.he volun

-tariness of a pre-t-.rial st.atement a.m:unt.ed to ineffective assistance. 
'Ihe board stated, "an attorney has t.he duty to p:-esent to the court all 
claims of his client, tmless he kno.vs them to be false." See also Walker 
v. Caldwell, supra note 14 (failure to invest.igat.e p::>ssible supp:-ession 
notion contributed to finding of ineffective assistance). 
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In sare rare circumstances, a client' s interests may be better 
served by failing to raise a meritorious motion at trial. It has been 
suggested that lack of jurisdiction, an issue \\hich is waived neither by 
the failure to assert it at trial nor by a plea of guilty, 52 may be 
better left to appellate litigation if earlier success on the issue 
would subject the accused to prosecution by foreign or danestic civilian 
authorities. Ho.vever, because a guilty plea admits every elerrent charged, 
including jurisdiction, permitting a client to plead guilty when the 
defense counsel is certain of the absence of jurisdiction 'WOUld arguably 
amJUilt to an affinnative misrepresentation.53 

52. United States v. Garcia, 5 US01A 88, 94-95, 1 7 CMR 88, 94-95 (1954): 
paragraph 68b(l), 1'01, 1969. 

53. The Judge Advocate General's Professional Resp:msibility Advioo:ry 
Committee has found nothing wrong with intentionally omitting to apprise 
the ccurt of a p::>tential juris:iictional defect. Ethics Case 78-1, re
printed in The Anny Lawyer, June 1978, at 11. The Canmittee reasoned that 
ccunsel rray, with the client' s consent, waive or fail to assert a right 
or pJSition \\here otherwise permissible. ~~ ABA Code, supra note 2, DR 
7-101 (B) (1). Since current ccurt-ma.rtial procedure does not require 
disclosure of jurisdictional defects, defense counsel does not thereby 
violate DR 7-102 (A) (3) (lawyer shall not fail to disclose what is ra:{uired 
by law), DR 7-102 (A) (4) (lawyer shall not kno.vingly use perjure:! testiimny 
or false evidence), or DR l-102(A) (4) and (5) (lawyer shall not engage in 
conduct involving dish::>nesty, fraud, deceit or inisrepresentation, or con
duct \\hich is otherwise prejudicial to administration of justice). The 
Carmittee reached a different conclusion when the failure to disclose a 
juri::rlictional defect involved affirmative misrepresentation of pertinent 
facts to the court. Ethics Case 76-7, reprinted in The Anny Lawyer, June 
1977, at 15. In that case, the defense coonsel violated DR 7-102(A)(5) 
when he falsely affinred that the accused's age was correctly reflected 
on the charge sheet. In fact, the accused was three years younger and 
had enlisted prior to his 17th birthday. The Carmittee detennined that 
an affirmative misstate.'Tent cannot be justified by the ra:{uiranent to 
protect client confidences, DR 4-lOl(B) (1) and (2), and advised counsel 
to "sirrply decline to verify the accuracy of such inform:i.tion, by reciting 
the absence of any obligation." 

At least one canrrerr'cator maintains that the Cc:mnittee' s opinions in 
this area do not sanction silence by a defense counsel as to a lack of 
juri::rliction in guilty-plea cases. Schv.e.be, Guilty Pleas in the Absence 
of Jurisdiction: An Unanswered Question, The Anny Lawyer, A.:pril 1979, 
at 12. M::ljor Scl1w=lbe contends that vmen the defense ca.msel is certain of 
a jurisdictional defect, he cannot permit his client to plead guilty, 
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b. Plea Inquiry 

Durirg the inquiry into the providence of the accused' s guilty 
plea, all parties have an obligation to establish the truth on t.he 
record.54 '!he military judge, trial counsel, and defense counsel are 
indeperrlently resronsible for resolving apparent. conflicts between the 

53. Continued 
because to do so would perpetrate a falsehood. In Unit_ed States v. Alef, 
3 M.J. 414 (CMA 1977), the Court required the goverrurent to allege the 
bases for in personam and subject rratter jurisdiction. Because a guilty 
plea admits every element_ charged, paragraph 70b, ~M 1969, facts uron 
which jurisdiction is based, argues Schwabe, are admitted to the court in 
a guilty plea. But cf. United States v. King, 6 M.J. 553, 554-55 (ACMR 
1978) (failure t.osufficiently allege jurisdictional predicate may be 
waived Oj failure to object at trial). Of course, counsel should mt 
argue the absence of a defense to preserve the benefits of a plea agree
rrent at trial and after convict-ion assert its existence in order to 
create an :i.nprovident. plea. Cf. United States v. Baro, CM 439932 (ACMR 
23 July 1981) (unpub.) (noting that such conduct sug~sts either the 
perpetration of a fraud on the ccurt or ineffective assistance of co..msel, 
citing ABA Code, supra note 2, DR l-102(A) and 7-102). See also United 
States v. Calreron, 01 440652, M.J. , n.3 (ACMR 29 October 1981); 
~el Rules, supra note 2, Rule3.3. 

54. United States v. Johnson, supra not.e 20, at 39. In Johnson, bot.h 
counsel knev; that the tennination date of an alleged AWJL was act.ually 
earlier than t.hat t.o which the accused had pleaded guilty. The Court of 
Military Appeals condenned their failure to disclose this fact to the 
milit.ary judge as a violation of Article 45, U:MJ, arrl Canon 7, A.BA 
Code, supra not.e 2 (DR 7-102(A) (6) and (7) (lawyer can neither partici 
pate nor assist. client in con1uct. he kno.vs to be false or fraudulent); 
and DR 7-102 (B) (1) (lawyer rrust reveal true facts When client has perp~ 
trated fraud UPJn court)). Id. at 38 n.2. '!his obligation to identify 
ino::msist.encies between the -rractual fact_s" and those admitted by the 
plea is not shared 1¥ counsel practicing before federal civilian coorts. 
See t_ext. accorrpanyin:J notes 16-22, supra. In the civilian criminal 
coorts, "the only required duty of coonsel under the rrost liberal con
struction when a plea of guilty is entered is that counsel . • • should 
ascertain if the plea is entered voluntarily and kno.virl)ly." Lamb v. 
Beto, 423 F.2d 85, 87 (5th Cir. 1970). 
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accused's res_rx)nses during the providency inquiry and the plea of 
guilty. 55 The defense counsel• s assurances that a particular defense 

·is not viable are therefore accorded significant weight in affinning 
findings of guilty entered pursuant to pleas when providency is raised 
on appeal;56 ho..;ever, counsel's failure to disclose a valid defense 
will render a guilty plea improvident arrl constitute ineffective assist 
ance. 57 Because the providence of a guilty plea entered pursuant to a 
pretrial agreenent depends, additionally, on t11e accused's Understanding 
of the teITCE of that agreement, 58 both trial arrl defense · counsel must 
disclose durin;:J the providency irquiry any discrepancy between their 
under~tandi~ of ilie pretrial agreenent and that expressed by the mili 
tary Judge.::> 

55. United States v. Cirroli, 10 M.J. 516, 518 n.2 (AFCMR 1980). This 
duty arose when the accused adrn.itted possession of rrarijuana in the 
natural fonn rut had entered pleas of guilty to possessin:J the substance 
in its hashish fonn. 

56. See,~·, United States v. watkins, 11USCMA611, 29 CMR 427 (1960). 

57. Evans v. Kropp, 254 F. Supp. 218 (E.D. Mich. 1%6). The defense 
ccunsel for petitioner Evans testified at the habeas corpus hearing that 
he had been aware at trial of Evans' hospit.alization arrl atterrpt.ed sui
cide, but cculd not recall if he had been apprised of the reconrrendation 
of Evans' doctors that a sanity hearing be held.. He stated, however,· 
that even had he kna.vn of such a reconrrendation, he might not have re
quested a sanity hearing or infonned the trial court of the recannenda
tion because he believed Evans would be better off in prison with a 
possibility of parole than in the state hospit.al for the criminally 
insane. That hospit.al, ccunsel test.ifiErl, was so inad~uat.e that it 
could oot provide effective treabnent and would inevitably result in 
permanent. confinenent. Granting Evans' petition, the district coort 
held that regardless of the merits of counsel's evaluat.ion of the system, 
his failure t.o disclose such critical information to the court rendered 
his assistan::::e ineffective. 

58. UniteJ States v. Green, 1 M.J. 453 (CMA 1976). 

59. United Stat~s v. Passini, 10 M.J. 108 (01A 1980). 
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a. Pr>esentenaing 

After findings are entere:l, the defense coonsel's professional 
res_p'.)nsibilities in the guilty-plea case are identical to those of coun
sel in the contested case. He may not rely upon the sentence limitation 
which he rray have secured by pretrial agreement as a substitute for 
vigilant efforts at trial to obtain minimum punishment. 60 The pretrial 
agreanent cannot transfonn the court-martial into an "enpt.y ritual, n61 
and it may only be during the presentencing phase of trial that counsel 
in the uncontested case have an opp'.)rt-unity to exercise their advocacy 
skills in the client's behalf. 'Ihorough preparation and presentation of 
the accused 1 s case in extenuation and mitigation is no less essent.ial 
when the accused pleads guilty than when he maintains his innocence, and 
shortcomings in this area may be cited as ineffective assistance. 62 

III. Conclusion 

Alth:::>ugh the time which the defense coonsel spends in ccurt with 
the uncontested case rray be significantly abbreviated, his · resp:>nsibi
lities to the accused and the military judicial systen are not. Ill 
aa:iuainted with military judicial proceedings and fearful of the possi

60. United States v. Allen, 8 USCMA 504, 25 CMR 8 (1957). · Cf. United 
States v. Callahan, 22 CMR 443, 447-48 (ABR 1956) (p:-etrialagreemant 
which precludes presentation of evidence in extenuation and mitigation 
violates military due process). 

61. United States v. Allen, supra note 60, at 507, 25 CMR at 11 ("The 
sentence proceeding is an integral _part of the court-rrartial trial. • 
Plainly, therefore, coonsel 1 s duty to represent the accused does· not end 
with findings. Remaining for determination is the quest.ion of the ac
cusel 1 s liberty, property, social standing -- in fact, _his whole fut.ure. 
And his lawyer is charged with the substantial resp'.)nsibility of appealing 
on his behalf to the conscience of the ccurt"). See also United States 
v. Marns, 17 USCMA 10, 15, 37 CMR 274, 279 (1967Din---nally guilty plea 
cases, "[t]he accuse:l's only hope in the trial is to mitigate his punish
rrent by reference to his fo~r gocxl record and service"). 

62. See, e.g., United States v. Huff, 11 USCMA 397, 29 CMR 213 (1960) 
(counsel 1 s failure in sentencing argurrent to address .inference of un
charged misconduct. in data read fran charge sheet and his reninder to 
the court members that the accused's noncanmissione:l officer status 
"demand' s respect" contributed to ineffectiveness of his assistance); 
United States v. Allen, supra rote 60 (representation ineffective where 
'iefense coonsel present-Erl no evidence in extenuation or mitigation). 
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bility of greater punishment, the accused who pleads guilty may not be 
willing to disclose to the military judge the "truth" which the provi
dency :in::Iuiry is designed to discover. Servicenembers convicted pursuant 
to their pleas sametirces claim that their trial resp::>nses are inaccurate 
because they were told hCM to answer the military judge's questions by 
trial defense counsel concerned with preserving advantageous pretrial 
agreerrents. 63 Because the in-carrt prophylaxes required by military 
law may be tlwarted in this and other rranners, the chief resrx:>nsibility 
for preventing the entry of irrprovident guilty pleas rrust rest with 
defense ca.msel. Likewise, because rrost guilty pleas are enteroo pur
suant to a pretrial agreeuent, the pr.inary resp::>nsibility fur detennining 
an appropriate n93otiated sentence must also rest with him. In the last 
analysis, the defense counsel in the uncontested court-rrartial must, 
li."ke the "revolutionary lawyer," det.ennine if his client. is guilty and 
seek the sanction which will best suit his needs. 64 

63. Such protestations will "fall on deaf ears" if the record contains a 
delineation of the ele:mants of the offenses arrl the accused's resrx:>nses 
are consistent with fact-ual guilt. United States v. Chancellor, 16 USCMA 
297, 300, 36 CMR 453, 456 (1966). Cf. United States v. Joseph, 11 M.J. 
333 (CMA 1981) (accused's post-trial assertion that canpany canrrander 
promised nonjudicial punishm:mt in exchange for cooperation durinJ inves
tigation did not preclude subsequent coort-rrartial conviction pursuant 
to plea, because, inter alia, accused did not raise claim of inmunity at 
trial when judge asked whether written pretrial agreement encarpassed all 
understandings of parties). 

64. See text accarpanying note 1, supra. 
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THE PROJIDEN:Y INJU'IRY: A._1\1' EXAMINATION OF 

JUDICIAL RESFONSIBILITIES 


by Captain John Lukjanowicz* 

In an uncontested court-martial, all parties share the responsibility 
of insuring that the providence of the accused's guilty plea 'Will not be 
challenged on appeal. Captain Lukjano?Jicz explores the military judge's 
duties in this regard by tracing the Court of Military Appeals' reformu
lations of the mandates set forth in United States v. Green and United 
States v. King. He cone ludes that while severa. l recent decisions have 
re'taxed certain aspects of the providency inquiry, the military judge 
must still take affirmative steps to develop a record capable of ?Jith
standing post-conviction attacks on the validity of the guilty plea. 

'Ihe trial judge serves a critical role in the uncontested ccurt-rnar
tial. l His prominence is underscored ly the fact that the overv.helming 
majority of criminal convictions in the military justice system are 
achieved pursua.nt to a plea of guilty.2 For that reason, the Court of 
Military Appeals has addresse::i the military judge's role in unconteste::i 
cases rrore closely than that of either the trial or defense counsel.3 

*Captain Lukjanowicz received his B.A. from Seattle University a~d his 
J.D. from Georgetown University. He currently serves as managing editor 
of The Advocate, and is an action attorney at the Defense Appellate 
Division. 
1. See United States v. Hoaglin, 10 M.J. 769, 772 (NCMR 1981) (Edwards, 
J., concurring): paragraph 70b(2), Manual for Courts-Martial, Unitoo 
States, 1969 (Revised edition) [hereinafter cited as Manual]. -- 

2. For exa.."lple, during fiscal year (FY) 1980, the .Z\rmy Court of Military· 
Review (ACMR) rendered decisions pursuant to Article 66, Unifonn Code of 
Military Justice [hereinafter cited as UCMJ], 10 u.s.c. §866 (1976), in 
the cases of 1764 accused, 77 .4% of Whan had pled guilty. In FY 1979, 
67.2% of the 1584 cases decided by ACMR involved guilty pleas and 56.2% 
of the 1601 decisions in FY 1978 were unc01tested. 

3. ~~United States v. King, 3 M.J. 458 (01A 1977) (trial judiciary 
rrust actively participate in and prepare for appellate auth:>rities a 
record which satisfactorily derronstrates, inter _alia, no sub ~ agree

333 


http:pursua.nt


Nevertheless, recent decisions by both the Court of Military Appeals and 

the service courts of review suggest that the military judge's duties in 

the guilty plea process are becanin::J nore relaxed, especially with r03ard 

to his res~nsibility to explain the rreaning and effect of pretrial 

agreements. 


Broadly speaking, challen::Jes to guilty pleas can be based either up:m 

the acrused' s alleged mi.sunderstandin::J at the tirre he pled guilty, or 

up::m events v.hich occurreJ cutside the guilty plea hearing and rm.y have 

affected the plea's validity. In the forrrer instance, recent case law 

may be disr:ositive of the r:ost-conviction attack. The cpinions regardinJ 

the jtrlge's obligation to determine the m:!aning and propriety of pretrial 

agreanents will be far less helpful, ho,.;ever, when the validity of the 

plea is attacked on the l:e.sis of events occurring cutside the providency 

irquiry. In order to understand this distinction, it will be helpful 

to review the rm.nner in 'Which appellate courts have atterrpted to improve 

the procedures for accepting and preserving negotiated guilty pleas. 


3:--eontinued. 

ments) and United States v. Green, 1 M.J. 453 (CM.I\ 1976) (trial judge 

must shoulder prirrary responsibility for assuring on the record that 

accused understarrls, inter alia, rreaning and effect of each condition, 

as well as sentence limitation, irrposed by any pretrial agreement) with 

United States v. Myles, 7 M.J. 132 (CMA 1979) (breach of counsels' obli 

gation to disclose terms of agreement exonerates military judge fran 

irqu1r1ng into such tentlS). See also United States v. Rabago, 10 M.J. 

610 (ACMR 1980). cf. caranent-:-18-S:c.L. Rev. 668, 673-74 (1966) (dis

approving of judicial reliance on representations of defense ca.msel). 


4. Consequently, a greater burden will be placed on the defense counsel 
to insure that his client is familiar with the terms arrl conditions of a 
pretrial agreeme.'lt. Indeed, the Second Circuit has noted that Rule 11 of 
the Federal Rules of Criminal Procedure, Which governs acceptance of 
guilty pleas, was not intended to relieve counsel of his resp:>nsibilities 
to insure that his client understarrls his plea and its consequences. 
Michel v. United States, 507 F.2d 461, 465 (2d Cir. 1974). For a situa
tion in Which the accused did not understand the collateral consequences 
of his plea, see Sena v. United States, 6 M.J. 775 (AQ1R 1978). Cf. 
United States V:-walls, 12 M.J. 1 (CMA 1981) (defense COJ.nsel expla1ne<l 
terms of "Offer to Sti:.>ulate" to military judge). 
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Eaakground 

In 1976, the Court of Military Ap_[::eals expandal the scope of the 
plea-bargain irquiry in an atterrpt to enhance the finality of convictions 
based on negotiated guilty pleas. In United States v. Green,5 the Court 
ad~ted the suggestions in Chief Ji.rlge Fletcher's conc~ing opinion in 
United States v. Etm?re.6 Under trose guidelines, military judges con
ducting providency irquiries7 after 12 September 1976 would be required 
to (1) assure on the record that an accused understands the rreaning ar:rl 
effect of each condition in the pretrial agreement; (2) obtain the same 
assurance fran an accused concerning sentence limitations; (3) strike, 
on their ONn notion and with the parties' consent, conditions from the 
agreenent that are offensive to law, public }X)licy, or notions of funda
mental fairness; (4) secure from ooth trial and defense counsel their 
assurances that the written agreanent incorporates all terms and condi
tions; and (5) secure ooth counsels' concurrence that their interpretation 
of the agreanent canports with his ONn.8 

Chief Judge Fletcher hoped that the newly-mandated five-step inquiry 
would enhance public confidence in the plea bargaining process; provide 
invaluable assistance to appellate tribunals by exposing any secret 
understandings a..'!d by clarifying on the record any ambiguities lurking 
within the agreement; satisfy the statutory rrandate9 that the military 

5. 1 M:J:-453- (CMA 1977). 'Ihe Green decision was the final leg of a 
trilogy initiated by United States v. Chancelor, 16 USG1A 297, 36 CMR 453 
(1966), and supplarented by United States v. care, 18 USCMA 535, 40 CMR 
247 (1969), Whereby the Court of Military Appeals attenpted to "fureclose 
post-conviction litigation as to the providence of guilty pleas." United 
States v. Joseph, 11 M.J. 333, 334 (CMA 1981). 

6. 1 M.J. 262, 264 (CMA 1976) (Fletcher, C.J., concurring in the result). 

7. See United States v. care, supra note 4. 

8. United States v. Green, supra note 5, at 456. Steps 1, 2, and 5 
properly can be characterized as the "unani.mty" provisions of Green, 
While step 4 is that decision's "openness" requiranent. See United States 
v. Cro.vley, 3 M.J. 988, 996(ACMR1977) (en bane) (Costello,-J., dissentinJ 
ar.d concurring in result). 

9. Article 45, UCMJ, 10 u.s.c. §845 (1976). 
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judge detennine that the guilty plea is voluntarily and providently 
entered; and insure compliance with statutory and case law as well as 
basic notions of fundamental fairness.10 Significantly, Green did not 
re:iuire the appellant to demonstrate prejudice. The reason for this 
omission is obvicus: three of the decision's objectives deal specifically 
with :improving and aiding the military justice system as a whole. The 
Court in Green, t..herefore, was cxmcerned with nore than one individual 
accused -- it was concerned with the overriding need to enhance the 
military justice system's ability to deal with guilty pleas. 

The Green decision was undennined by the interrrediate appellate 
courts' initial insistence that the new r~irerrents need not be strictly 
observed.11 In United States v. Crowley,l the Arm:! Court of Military 
Review pennitted a guilty plea to stand even trough the military judge 
failed to comply strictly with the Green mandates.13 The Court in 
Crowley notErl that "[i]f the military . judge has conducted an inquiry 

10. United States v. Green, supra note 5, at 456. 

11. See, e.g., United States v. MJbley, 3 M.J. 1008 (ACMR 1977); United 
States v. Cro.vley, 3 M.J. 988 (ACMR 1977) (en bane). But see UnitErl 
States v. Reedy, 4 M.J. 505 (ACMR 1977) (findings and sentence5et aside 
where miltiary judge failed to ask whether written agreement was all 
inclusive, failed to secure fran accused his understanding of the rreaning 
and effect of the sentence limitation, and failed to secure ccunsels' 
concurrence that his interpretation of agreerrent comrorted with their 
o.vn); United States v. Goo::le, 3 M .J. 532 (ACMR 1977). Significantly, 
Re~ ·v.as authorErl by Judge Dribben and Goo::le by Senior Judge Cook, t\\O 
members of the Army Court of Military Review who consistently urged 
that the Green mandates be scrupulously honored. See United States v. 
Hill, 7 M.J. 580, 581 (ACMR 1979) (Dribben, J., concurring and dissent
ing); United States v. Crowley, supra at 999-1002 (Cook, S.J., & Dribben, 
J., dissenting); United States v.Winkler, 5 M.J. 835, 837-38 (Cook, 
S.J., concurring and dissenting). 

12. 3 M.J. 988 (ACMR 1977). (en bane), aff'd, 7 M.J. 336 (CMA 1979). 

13. In that case, 

Cro.vley attacked the trial judge's 'Green 
inquiry' on several bases. He particularly 
averred that the military judge's irquiry 
failed in the following respects: (1) he did 
not explain the significance of not entering 
into a stipulation of fact after discovering 
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which is in substantial canpliance with the Green guidelines • . • the 
plea can be considered provident. 11 14 

In United States v. King,15 ho.Never, the Court rejected the "sub
stantial cxnpliance" rationale articulated in Cro.yley, stating that 
substantial compliance with Green \>.B.S unacceptable because it ignored 
the basic pJlicies underlyiIY;J that decision: 

Since we believe the whole purpose of 
Green • . • is thvarted unless its tenns 
are strictly adhered to, we decline either 
to 'fill-in' a record left silent because 
of the trial judge's anission or to dev~ 
l~ a sliding scale analysis Whereby 'sub
stantial co~liance' becanes our standard 

1for review . 

13. Continued 

that there was no stipulation of fact; (2) 
he did not insure on the record t."""lat Crowley 
understood the sentence limitations; (3) he did 
not assure hi.'tlSelf that his interpretation of 
the agreement canported with that of comsel; 
and, (4) he did not secure assurances from 
ccunsel that the written agreement encanpassed 
all of the understandings of the parties. 

La.use, Cro.Nley: The "Green" Inqt!iry ~in Appellate Limbo, The Armj 
Lawyer, May 1979, at 10, 11. 

14. United States v. Cro.vley, supra note 12, at 995. The Court statei 
that "substantial corrpliance" would "require a sufficiently high level.of 
canpliance so that [the judges on the ccurt of revie.v] cculd assure 
[them]selves from the record by direct res1xmses or justifiable inferences 
that all the inquiries have been satisfactorily covered ar1d answereJ." 
Id. In that regard, the court secured affidavits fran the trial and 
defense ca..msel t."""lat there were no secret agreements. Furthennore, the 
Court inferred that no misunderstandings as to the ternis of the agreement 
existed since neither the accused, trial counsel, nor the defense c01nsel 
expressed dissatisfaction with the judge's explanation. 

15. 3 M.J. 458 (c-1A 1977). 

16. Id. at 459 (footoote omitted). 
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Nevertheless, despite Kit;g' s strict adrronition that substantial canpliance 
with the Green nandate was insufficient to protect the providence of guilty 
pleas on appeal, the intennediate appellate courts affirmed some guilty 
findings while setti03 aside others, even though the military judge 
technically may have erred while conducting his inquiry.17 Furthermore, 
the C.ourt of Military Appeals fosterel this disarray by sending the 
lower courts conflicting signals.18 In the absence of a strong reaffir 
rration of King by the Court of Military Appeals, the lower appellate 
tribunals began to affinn guilty pleas even though the military judge's 

17. C.orrpare United States v. Beckman, 4 "1.J. 814 (ACMR 1978) (military 
judge need not ask whether his interpretation of agree.>Tent canported with 
that of ca.msel where entire document consisted of one short paragraph 
and record expressly indicated absence of unwritten agreements) arrl 
unitei states v. Easley, 4 !11.J. 768 (ACMR 1977) (military judge's failure 
to ask counsel c0111f0rt.rrent question not fatal to providence of plea), 
~· denied, 5 M.J. 132 (CMA 1978) and United States v. Williamson, 4 
M.J. 708 (N:MR 1977), pet. denied, 5 M.J. 219 (G1A 1978) and United 
States v. Kersten, 4 M.-;;:- 657 (ACMR 1977) (no error where judge failed 
to explain "subsequent misconduct" clause, but conducted several general 
inquiries of "an intelligent and experienced noncamnissioned officer" 
and an adequate number of specific inquiries concerning both the general 
and the quantun i:ortions of the agree.rent), rev'd, 4 M.J. 295 (CMA 1978) 
and United States v. Wilson, 4 M.J. 618 (N01R 1977) (military judge's 
failure to ask trial counsel if sub rosa agreenent existed not ~atal to 
providence of plea where accused -and defense counsel denied existence of 
su:::h agreenent), pet. denied, 4 M.J. 288 (CMA 1978) with United States 
v. Gregg, 4 M.J. S97 (N'01R 1978) (findings and sentenceset aside where 
military judge did not ascertain fran counsel that written agreement 
encompassed all understandings between parties) and United States v. 
Wilson, 4 M.J. 687 (NCMR 1977) (findings and sentence set aside vmere 
accused was not questioned about sentence limitation portion of agreerrent) 
and United States v. Sheppard, 4 M.J. 659 (A01R 1977) (error in military 
jtrlge' s inquiry called providence of accused's plea into question). 

18. 'Ihe confusion existirry at that time is perhaps best illustrated by 
the history of United States v. Crowley, supra mte 12. CrONley petitioned 
the O:mrt of Military Appeals for further review of his case. 3 "1.J. 
475 (CMA 1977). His notion for sumrary disposition on the basis Of 
Unitea States v. King was denied, 4 M..J. 110 (CMA 1977), as was his 
petition for grant of review, 4 M.J. 165 (CMA 1977). Six days later, 
hCMTever, the Court of Military ~peals reconsi<lere:l and granted Cra.vley' s 
petition, 4 M.J. 171 (CMA 1977), and sunrrarily reverse::l the lo.....er court's 
decision on the basis of United States v. King, 4 M.J. 170 (CMA 1977). 
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omissions were more significant than mere failures to ask the "carport
nait" question.19 

When the Court of Military Appeals finally issued an opinion on 
the "strict" versus "substantial" corcpliance issue, it \'BS far fran 

is: continued 

The governnent' s petition for reconsideration then was granted, 4 M.J. 

272 (G1A 1978), and the case v.as subsa::ruently affimed. See rote 22, 
infra and accanpanying text. See also Lause, supra note 13;-at 10. As 
the lead government counsel in the Cro.vley case rninta:i out: 

During the four HOnth hiatus between the 
King decision and the grantin:J of reconsi
deration of Cro.vley, approximatley twenty
five petitions for grant of review, Which 
presented several variations of the "Green 
issue", were denied by the High Court. In 
spite of the King edict, the Court of Mili 
tary Appeals continued to deny petitions 
raising the "Green error", even When the 
lo.ver Court had been supplied affidavits 
"filling in" the record, Where trial judges 
failed to ask about sub rosa agreem:mts 
or seek assurances aba.tt crnp:Hi:rrent: 
where the trial judges did rot explain 
all the cancellation clauses or did mt 
discuss rroot conditions. The Goverrurent 
even att~ted to concede error in several 
cases, yet the Court of [Military] Appeals 
refused to grant the petitions, much less 
reverse • 

Id. at 12 (anphasis supplied). 

This app:trently inconsistent · treatment of substantially similar 
cases affected other appellate ju:lges. See United States v. Milum, 5 
M.J. 672 (ACMR 1978) (noting Court of Military Appeals' treatrnent of 
Cro.vle;y and other cases). Indeed, Senior Juige Cook, wto had strictly 
adhered to the Green rrandates, see note 11 supra, voted to affinn a case 
even though the military ju:lge faila:i to ask the "comp::>rt:m~nt" question. 
He explained his turnaba.tt: 
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helpful. In United States v. Hendon,20 the Court said that the plea 
. bargain irquiry was "adequate", rut did not discuss hON this related to 
the proper standard of review. The Court of Military Appeals' sub

18. Continued 

My volte-face is occasionErl primarily by 
a unifonn pattern of denials of petitions 
by the Unite:l States Court of Military 
Appeals in cases Which involve this pre
cise anission. While Chief Judge Fletcher 
has adnonished us not to enga~ in such 
speculation, I nevertheless feel that, 

under the totality of the post-King: de

cision situation, ignoring such repeti 
tive and undeviating conduct by our 
Suprene Court '-1.Duld be tantama.mt to 
closing my eyes to an onrushing front

en::l-loader. 


United States v. Arrington, 5 M.J. 756, 758-59 (ACMR 1978) (Cook, J., 
concurring} (footnote anitted}, pet. denied, 6 M.J. 46 (CMA 1978). 

19. See, e.g., United States v. Dimpter, 6 M.J. 824 (NCMR 1979) (plea 
deemed provident by pa.nel reviewing proceeding in revision notwithstanding 
prior panel ruling in same case that plea inprovident because military 
judge failed to ask trial counsel about existence of sub rosa agreement}, 
~· denied, 7 M.J. 115 (CMA 1979): United States v-:--Allen, 6 M.J. 633 
(CGCMR 1978) (presurrption that judicial proceedings conducted regularly 
an::l in accordance with t.~e law not rehltted by ac01sed's contention that 
sumrrarized record reflecting only that he understood tenns of pretrial 
agreanent failed to satisfy Green/King requirements}: United States v. 
Kelley, 6 M.J. 532 (ACMR 1978) (military judge's failULe to strike, sua. 
sponte, pretrial agreerent provision t."'lat was contrary to law did not 
invalidate plea 'It.here ju:lge explained provision arrl it neither fettered 
his conduct of trial nor hamperErl defense ca.msel), pet. denied, 6 M.J. 
294 (Q1A 1979): United States v. Smith, 5 M.J. 857 (ACMR 1978) (iIXfU.iry 
ade;:iuate where military judge "touched on" each of several autc:matic 
cancellation provisions), pet. denied, 6 M.J. 132 (CMA 1978): United 
States v. Winkler, 5 M.J.S35 (ACMR 1978) (military judge failed to 
explain tv.o autorratic cancellation provisions of agreerrent, yet court 
affinned because he repeatedly irquired alxut ac01sed' s understanding of 
rreaning and effect of plea: properly explained accused's rights to with
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sequent decision in United States v. Cro.vley21 also was less than en
lightening. In that case, the Court established a "windo.v" between the 
dates of the ~ and Kin_g_ decisions in v.hich cases tried within that 
period cmld be affirmed on the basis of substantial canpliance with 

19. Continued- 
draw pleas; and assured that accused understood each condition in plea, 
even though he did not explain each one individually), pet. denied, 6 
M.J. 89 (CMA 1978). 

Where the military judge's only delict v.as to fail to ask the carport
ment question, the lower courts had rn hesitancy in finding guilty pleas 
provident, especially ¥.here neither ca.msel nor the accused objected to 
the judge's interpretation of the agreerrent. See, e.g., United States 
v. 'Iharas, 6 M.J. 573 (ACMR 1978), aff'd on ot'her grOtmas, 8 M.J. 216 
(CMA 1980}; United States v. Harvey, 6 M.J. 545 (N01R 1978), pet. denied, 
6 M.J. 193 (CMA 1979); United States v. Arrington, 5 M.J. 756 (ACMR 1978), 
pet. denied, 6 M.J. 46 (G1A 1978); United States v. Milum, 5 M.J. 672 
(ACMR 1978). Nevertheless, the lONer coorts did find several pleas 
improvident b:l.sed on a military ju:lge' s deficient Green/King inquiry. 
See, e.g., Unitea States v. Tobey, 6 M.J. 917 (N01R 1979) (plea improvi
dent v.ihere military judge failed to discuss pretrial agreerrent provision 
concerning processing of administrative discharge); United States v. 
Cain, 5 M.J. 698 (NCMR 1978) (even though military judge as:::ertained 
fran acrused that there were no prani.ses other than those contained in 
written agreement, rehearing authorized where it could not be determined 
fran inquiry v.ihether accused assumed any obligation not set forth in 
docurrent); United States v. Grover-Madrill, 5 M.J. 768 (ACMR 1978) (plea 
improvident v.ihere military judge failed to explain five autanatic cancel
lation provisions, including clause v.ihich would void agreement after 
trial in the event of a rehearing if accused changed plea) • 

20. 6 M.J. 171 (G1A 1979). "Anong other ani.ssions, the trial judge in 
Hendon failed to explain all of the autcmatic cancellation clauses and 
did not receive counsels' accession that their understanding of the 
agreement canported with his." La.use, supra note 13, at 12. The govern
ment thus attempted, unsuccessfully, to concede the case. In fact, between 
the oral argument and the decision in Hendon, the Court of Military Appeals 
denied 50 petitions raising the exact or similar issue. Id. This state 
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Green.22 Nevertheless, Cro.vley also reaffinred the court of Militarv 
Appeals' rranda.te for strict canpliance with the Green guidelines.23 

20. Continued 
This state of affairs affected the lo.ver courts. See United States v. 
Hill, 7 M.J. 580 (ACMR 1979) (adopting hannless error test even though 
military judge did not strictly carply with Green); United States v. 
Testrran, 7 M.J. 525 (ACMR 1979) (noting that military judge's inquiry 
"nore thorough" than the one approved in Hendon). But see United States 
v. Miller, 7 M.J. 535 (NCJ.1R 1979) (\Vhere pretrial agreement contained 
provision requiring suspension or disapproval of punitive discharge, b.lt 
also provided for possibility of administrative discharge, military 
judge erred by failing to discuss the rotential administrative discharge 
with the accused) • 

21. 7 M.J. 336 (CMA 1979). 

22. Id. at 337 (Cocik, J., concurrin:r in the result). See also United-- ___.___
StateS-v. l.Dtt, 9 M.J. 70, 71 {CM.A 1980). 

23. See United States v. Cro.vley, supra note 21, at 336. 
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The Current Standard 

Generat Prinaiptes 

Vhatever else it nay have accarplished, Crov.rley established the 
fact that the colloquy between the military judge and the accusoo renains 
the critical aspect of the military judge's Green/King inquiry.24 This 
colloquy nust conclusively demonstrate the voluntary and intelligent 
nature of the accused's plea.25 In order to establish these elerrents, 
the military judge must make two different types of assessrrents.26 First, 
he nust atterrpt to discover the state of the accused's understanding in 
the ca.irtrcx:m at the time the guilty plea is entered.27 Second, he nust 
make factual findings abcut events that occurred outside the courtroom 

24. Id. The Navy Court of Military RevieN has described this collcx:iuy 
as foITa.vs: 

The key to an ada:iuate record is not whether 
there is a medlanistic application and ritualistic 
incantation Of eSPJUSOO guidelines, rut v.hether the 
record establishes a canplete understanding of all 
parties to the trial as to the meaning and effeet 
of the terms and ccnditions of the pretrial agree
rrent so that it can be detenninoo that there was 
a voluntary and provident plea of guilty. As to 
certain natters, the irquiry can be simple, as to 
others it requires rrore detail. The responsibility 
of corrlucting a sLrrcple or detailed inquiry to assure 
the record reflects the corrplete understanding of 
the parties is on the trial judge. 

United States v. Kraffa, 9 M.,J. 643, 646 (NG1R 1980), rev'd on other 
grounds, 11 M.J. 453 (CMA 1981) (convening authority's supplemental action 
in remitting confinenent It'OOtoo trial judge's error in failing to explain 
ha.v defenrent differed fran suspension and reni ssion) . 
accused should rot be expected or encouraged to be 
participant during this irquiry. 

a 
In 

r
short, 

ronosyll
the 

abic 

25. United States v. Green, supra note 5, at 456. 

26. See note 8 supra and accanpanying text. 

27. United States v. Green, sup~ note 5, at 456. 
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in the _p:lst: by questioninJ the aca.ised, he must try to discover whether 
the plea is rrade voluntarily and whether any pranises were offered in 
order to irrluce it.28 'Ihe utility of the judge's Green/King inquiry 
thus depends in large part uµm v.hich of these assessments he develcps 
on the record. W-1en the post-conviction appeal raises q~stions only 
abcut the aca.ised' s understanding at the time of pleading guilty, his 
res_EX>nses during the providency irquiry can be dispa;itive of any alleged 
error. 

28. Prior to 1971, the nost canplete statenent of the standard used to 
test the voluntariness of a guilty plea was found in Brady v. United 
States, 397 U.S. 742, 755 (1970): 

[A] plea of guilty entered by one fully aware of 
the direct consequences • • • rrust stand unless 
irrluced by threats (or pranises to discontinue 
improper harrassment), misrepresentation (including 
unfulfilled or unfulfillable pranises), or perhaps 
by promises that are by their very nature improper 
as having ro proper-relationship to the prosecutor's 
business (e.g. bribes). 

This standard proscribed two different sets of coercion -- governnent 
conduct which so overwhelms a defendant's will as to make him incapable 
of independent choice (i.e., beatings) and inducarent by unfair or illegal 
governrrent tactics ( i. e--:-;-a threat to impose an illegal sentence) , regard
less of v.hether thedefendant's ability to choose rauains unimpaired. 

In 1971, ho.vever, Santobello v. New York, 404 U.S. 257 (1971 ), 
established a n&T basis for attackinJ g.tilty pleas. Santobello explicitly 
recognized the propriety of plea bargiining, but held that government 
pranises v.hich were p:trt of the induc~nt or consideration for a guilty 
plea had to be performed fully if the plea .....ere to stand. Id. at 262. 
After Santobello, it was no lonJer sufficient to scrutinize thevoluntary 
and intelligent nature of a plea: if a defendant's constitutional rights 
were to be enforced, any pranises made to him had to be identified and 
recorded. 
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"Uruznimi ty" Provisions 

Despite the clear language of King and CrONley regarding strict can
pliance with Green, the Court of Military Appeals apparently has sub 
silentio overruled those decisions in United States v. Passini,29 -and 
United States v. Cruz.30 These two cases seem to impose a substantial 
canpliance/hannless error rule vmen the military judge fails to rrake the 
required five-step inquiry. Subsequent decisions have borne this out 
the Court of Military Appeals has relaxed its standard of review and has 
adopted an objective test with regard to t.~e military judge's obligation 
to insure that there are no discrepa.ncies between his explanation of the 
pretrial agreement and the parties' understanding of that document. 31 

29. 10 M.-J--:-108(CMA 1980). 

30. 10 M.J. 32 (CMA 1980). During this time, the ccurts of military 
review also ~re ercxling the strict ccmpliance doctrine enunciated in 
King and affinned in C_ro.vley. See, ~~· United States v. fbaglin, 10 
M.J. 769 (t-Ov1R. 1981) (plea provident where accused made no asserticn that 
he mistnderst~ tenns judge failed to explain): United States v. Lay, 
10 M.J. 678 (ACMR 1981) (plea not improvident where "adeqtate" canpliance 
with ~een ma.ndat.e and accused not prejudiced), ~· denied, 11 M.J. 347 
(CMA 1981): United States v. Duval, 10 M.J. 578 (ACMR 1980) (military 
judge need not explain "conditions" of agreanent that merely recognized 
contractual nature of bargain): United States v. Schaller, 9 M.J. 939 
(NCMR 1980) (althoUJh military judge did not receive aca.rned' s personal 
assurance that he understood ma.xirru..nn sentence limitation, court found he 
understcxxl agreement where he ackno.vledged that he and his ccunsel had 
initiated agreerne..rit, discussed each tenn, and that he had fully under
stood them) • · 

31. See, e.g., United. States v. Crawford, 11 M.J. 336 (CMA 1981): United 
Statesv. Griego, 10 M .• J. 385 (CMA 1981): United States v. Hinton, 10 N • .J. 
136 (CMA 1981). 'Ihese decisions are unfortunate and represent a depar
ture fran the rationale enunciated in s;reen and affirne'i in Ki~ and 
CrONley. Arguably, reversing convictions for technical norr-ccnpliance 
with Green and King presents a danger to society that o.itv.eighs considera
tions of judicial administrative convenience. 'Ihis argument, hONever, is 
unpersuasive. 'Ihe Green/Kin_,2 rra.nd:tte involves n:ore than administrative 
ccnvenience: the accused's rights and the· integrity of the conviction 
are at sta"ke. r-breover, reversal for mn-canpliance with those decisions 
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Thus, the Court of Military ~peals deaned a guilty plea provident 
despite the military judge's failure to ask counsel the "comp::>rtment" 
question where the pretrial agreanent was "straightforward" and "suscep
tible to only one interpretation...32 Similarly, 'V.here the military juige 
failed to ask the canportment question or ascertain v.hether the accused 
understood the agreement's cancellation provisions, but the record never
theless reflected the :military judge's assurance that the accused under
stood the subject terms of the pretrial agrearent, the guilty plea was 
deered provident.33 These recent14ronamcanents seen to relax the mili 
tary judge' s "unanimity" inquiry. 4 

n.- Continue:f
does not mean that the accused is set free. Instead, the case is renanded 
for a proceeding which fully satisfies the Green/Cing re'.lllirerrents. See 
United States v. Steck, 10 M.J. 412 (CMA 1981 j proceeding in revision 
under Article 62(b), UCMJ, 10 u.s.c. §862(b) (1976), can remedy defective 
Green/King in::iuiry). Indeed, strict canpliance with Green and King in 
the original action w::>uld actually increase society's protection against 
reversal of valid convictions. full ccrnpliance with these decisions not 
only safeguards the accused's constitutional rights to have a voluntary 
and intelligent plea, see Boykin v. AlabarrE., 395 U.S. 238, 243 (1969)7 
McCarthy v. United States, 394 u.s. 459, 466 (1%9), but also assures a 
clear record for the revieNin:J COJrt. If the trial court fails to crnply 
fully with Green and King, ho.vever, the reviewing oourt must rely en 
diverse p:Jrtions of the record to demonstrate that an accused's rights 
were adequately protected. Such a tortured approaCh was precisely the 
situation that Green and King sought to ranedy. 

32. United States v. Griego, supra note 31, at 385. 

33. See United States v. Hinton, supra note 31, at 137. Accord United 
States v. Crawford, supra note 31, at 337 (record revealed that accused 
and camsel understood agreanent' s terrrs and thus military judge's failure 
to explain eaCh tenn to accused was hannless). 

34. See note 8 supra. In order to insure that all parties at trial 
understand the terms and conditions of the agreerrent, defense counsel 
should heed and seek to irnplanent the Court of Military Appeals' guide
lines that pretrial agreements should be lirrd.ted to barg:linin:J for 
charges, sentence, and pleas. United States v. Dawson, 10 M.J. 142, 
149 (CMA 1981). As the Navy court of Military Review has noted, "counsel 
in the field are ill-advised to experiment with the military justice 
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Because that inqui:i:y n:quires the judge only to ascertain that an accused 
understands the terns am conditions of a pretrial agreerrent, 35 the 
intelligence vel non of the accused's decision to plead guilty under a 
negotiated agreenent is revealed on the record--a record which will 
contain an objective standard agiinst which later puq:orted misurrler
standings abalt the tenns of the aJreanent can be tested. Significantly, 
hcx~ver, these decisions have not expressly abolished the re:iuirement 
that the milita:i:y judge corrluct soch an in:iui:cy: they have rrerely tested 
for prejudice and fourrl none.36 Nor has the Court of Milita:i:y Appeals 

34. Contirued~ 
systan throogh pretrial agreanents with esoteric provisions. As pretrial 
agreerrents becorre rrore complex, they become rrore insidi01s. 11 United 
States v. Arnold, 8 M.J. 806, 808~9 (NCMR 1980). In negotiating agree
ments, therefore, defense counsel should seek to strike any condition 
Which does not relate to "charges, sentence, and pleas" or should rrove 
to have such conditions stricken, provided the government agrees to 
remain bound by the agreenent. If the government refuses to remain 
bound, the defendant should be so infonned and allo.ved to decide v.hether 
to witlrlraw fran the agreenent on the record. Cf. United States v. 
walls, 9 M.J. 88, 92 (CMA. 1980) (military judge's misadvice as to maxinum 
irrposable p.mishrnent did not affect defendant's willingness to plead 
guilty). 

35. See note 8 supra and acccnpanyin:J text. 

36. 'Ihus, the careful military judge will a:>nduct an irquiry in accordance 
with either the guidelines propounded in Unitro States v. Williamson, 
supra note 17, at 710, or those found at Departrrent of Arny, -Parrphlet 
No. 27-15, Military Justice Handbook, Trial Guide, pp. 15-22 (15 Jan•. 
1980). See also United States v. I-baglin, ~ra note 1, at 770-71 
(Williamson guidelines made rrandato:i:y for Navy-Marine Corps milita:i:y 
jwges). Shortcuts by a military judge in this area ulti.rrately prove 
fruitless and rray well result in a prejudicial misunderstanding by an 
acrused, thus jeq:ardizing an otherwise valid guilty plea. The slight 
additional time the milita:i:y judge would have to take in carefully ques
tionin:J an accused Y.Ould eliminate rrost attacks on guilty pleas, thus 
saving time in the lon:J run. See Davis, The Guilty Plea Process: Explor
ing the Issues of Voluntariness and AccuraSf, 6 Val. U.L. Rev. 111, 134 
(1972). • 
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abolished the judge's requirerent to conduct an "openness" inquiry,3 7 

although it has raised a fonnidable barrier to subsequent relief predi
cated upon allegations that ~~ plea bargain agreements existed.38 

"Openness" Inquiry 

'Ihe record rrade by the judge during his Green/King i~uiry will be 
relatively useless when a post-conviction challenge raises questicns 
aba.lt events that ocCl.lrrerl rutside the crurtrocm. Typically, the accused 
will allege that he was indoced to plead guilty by go~rnmmt coercion, 
or by a plea bargain, st.:ibsequently broken ~ the governnent, that was 
not revealoo during the providency in::iuiry. 3 Because these indocerrents 
may also affect the trustv.orthiness of the accused's resp:mses to the 
military judge's "openness" inquiry, the Green/King record should not be 
relied upon to dispose of such a post-conviction attack. In tv.o recent 
cases, ho.vever, the Court of Military Appeals relied on either the ac

37: s~~-note-S--Supra; United States v. Griego, supra note 31, at 386 
(both counsel agreed with accused's assertion that no pranises had been 
rrade which were not includoo in agreement); United States v. Crawford, 
supra note 31, at 337 (judge a:mducted sub rosa inquiry); United States 
v. Hinton, supra note 31 (decision limited to crnportment issue and 
judge's explanation of cancellation tenns); United States v. Passini, 
supra note 29 (decision limited to canportrnent issue); United States v. 
Cruz, supra rote 30, at 32 (judge received assurances fran both counsel 
that written document reflected all understandings). Because the "sub 
rosa agreement inquiry [is] an issue at the very heart of the purpose" 
underlying the Green rrandate, United States v. Lay, supra note 30, at 
684, and because the policy interest in "exposing any secret understand
in:Js between the tarties" is clearly distinguishable fran the objective 
of "clarifyin:J on the record any ambiguities 'Which lurk within the agre~ 
ments," United States v. Green, supra note 5, at 456 (errphasis added), 
the recent pronouncerrents bf the court of Military Appeals in the unanimity 
area wuild seem to be inapposite to cases in which the military judge fails 
to assure that the agreerrent encanpasses all of the parties' understand
ings. 

38. See notes 40-46 infra arrl accanpanying text. 

39. See United States v. Joseph, supra note 5, at 336; United States v. 
Cocke:-Tl M.J. 257, 259 (CMA 1981): United States v. M:lanC'On, 11 M.J. 
753 (~R 1981). 

348 


http:existed.38


cused' s or crunsel' s resµ:mses during the Green/King inquiry in order to 
affinn guilty pleas allegedld predicated on secret governrrent pranises. 
In Unit,ed States· v. Joseph, 4 the aca.ised canplained that his canrra.nder 
brea.ched a prrnd.se to punish him nonjudicially rather than by crurt
rrartial if he cooperated during an investigation. Because this post
trial assertion directly contradicted the aca.ised' s assertion at trial 
that the written agreerrent encorrpissed all the understandings of the 
parties, 41 the Court of Military Appeals upheld the cowiction, noting 
that it "decline[d] to consider • • • allegations of fact alleged to 
exist before trial that [were] contrary to the factual representations 

• rrade at trial. 11 42 

Similarly, in United States v. Cooke, 43 the court denied relief to 
an accused who asserted a~er trial that his unwritten pretrial agreement 
to spend only 30 days in confinerrent was breached by the convenirq author
ity because he spent 46 days in confinenent. 44 The Court agreed with 
the lONer trihmal' s finding that no such pretrial agreement existed, 
especially in light of the defense counsel's denial of the existence of 
any such understanding.45 Thus, the Court of Military Appeals appears to 
sanction a ~ ~ exclusion of :[X)st-conviction statements which are 
inconsistent with representations made at trial. 

'Ille approach taken in these two cases, ho.vever, is inconsistent with 
the notion that an accused's guilty plea be both intelligent and volun
tary,46 and it cmflicts with the fifth arrendrrent privilege against 
self-incrimination. When allegations of either coercion or concealed 
goverrurent prorrd.ses are rrade, the accused usually is confrmted with his 

40. 11 M.J. 333 (CMA 1981). 

41. Id. at 335 

42. Id. See also United States v. Davenport, 9 M.J. 364, 367 (Q1A 1980) 
(evidence ili~the record will not be considered by appellate autoori
ties to detennine ane.y the providence of the plea.). 

43. 11 M.J. 257 (G1A 1981). 

44. Id. at 261. 

45. Id. at 260-61. 

46. See United States v. Green, supra note 5, at 456; note 9 supra 
and accorrpanying text. 
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contrary state-rents during the providency irquiry. Yet, those statements 
represent testirrony introduced at a judicial hearing to establish the 
existence of facts. Because the facts to be established are the prere
quisites of a valid guilty plea, the accused is put in the position of 
testifying in favor of his own conviction. A defendant's statements, 
used to establish facts leading to his own conviction, must imet fifth 
amendment standards -of voluntariness.47 

Those standards are ~ite strict. Under the rationale first espoused 
in Bram v. United States, 8 the fifth amendment privilege against self 
incrimination forbids the use against an accused of any statenent "ex
tracted by any sort of threats or violence Lor] obtained by any direct 
or implied pranises, ho.vever slight...49 In light of this test, an 
accused can impeach even the rrost careful ju:lge' s inquiry regarding the 
existence of a sub rosa agreerrent by a post-conviction assertion of 
secret goverment ccercion or pranises. AlthJugh the accused must contend 
with the fact that either he or his counsel denied being coercErl at the 
tirre the plea w:i.s taken, any goverrrnental coercion fDWerful enoogh to 
indu2e an accused to plead guilty arrl thus to consent to :Lrnrrediate convic
tion would also appear to be r:owerful enoogh to _r.ersuade him to untruth
fully ans~r questions a]:x)ut the plea.50 

47. A valid. guilty plea "is itself a conviction." Boykin v. Alabarm, 
395 U.S. 238, 242 (1969). Proof of the validity of the plea entered 
duriIB the providence irquiry obviates the neel to prove the defendant's 
actual guilt at trial. Thus, the considerations of fairness and accuracy 
that underlie the application of the fifth arrendnent at a contested 
trial apply with e-:iual force to the providency irqury. If the collcquy 
is interrled to establish conclusively the validity of a plea, and hence 
conviction, the protections deemed essential at a contestoo trial must 
be provided. 

48. 168 U.S. 532 (1897). 

49. Id. at 542-43. 

50. See United States v. l~Carthy, 433 F.2d 591, 593 (1st Cir. 1970) 
( "[I]ncases in which a guilty plea has been improperly induced, rrost 
defendants v.ould be expected to deny any imprcpriety[ • ] ") • See also 
Blackledge v. AlliSJn, 431 U.S. 63, 74 (1977) (although recorded provi
dency irquiry constitutes fonn:idable barrier to collateral attack on 
guilty plea, federal courts should not autonatically exclude defendant's 
post-corwiction assertions). 
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'Ihe Suprane Court confronted this problem in Fontaine v. United 
States.51 In that case, the defendant alleged that prolonged police in
terrogation and physical ahlse had induced his guilty plea. 52 The 
district court denied the accused a hearing because he state:l at trial 
that his plea was entered voluntarily and witln.it coorcion.53 The 
suprane Court reversed, stating that altmugh the federal plea irquiry 
procedure v.as intended to "flush out and rerolve" such issoos, "its 
exercise is neither always perfect nor unifonnly invulnerable to subse
quent challenge calling for an opµ>rtmi ty to prove the alleg=ttions. ,,54 
Parallel rearoning WJuld apply v.hen an accused alleges that his plea wis 
influenced 1:y secret goverrrrent pranises which were subsequently broken. 
Although the accused often will be faced with his own disav<:J\i\lal of such 
pranises, 55 he may explain his disingenuousness during the Green/King 
inquiry by asserting that secrecy W3.S a re::iuired part of the bargain.5 
Under the Bram standard of voluntariness, however, an accused' s induced 
misrepresentation or silence will not fureclose a later claim that an 
off-the-record pranise was broken.57 

As a practical rratter, the providency inquiry is therefore an unsuit 
able forun for discovering whether government coercion or secret plea 
bargaining exists. Indeed, where an illegitimate bargain has been 
reached, it is unrealistic to expect the parties to reveal it. This 
deliberate conceal.mznt of a pranise d.lring the Green/King inquiry possibly 
could be considered a waiver of the right to have the prariise enforced. 
w:tiver, ho.vever, is an inappropriate ground for failing to reach the 
nerits of a claim. A.s the Suprerre court has observed, if a plea is "so 
coerced as to deprive it of validity to supp'.)rt [a] conviction, the 

51. 411 U.S. 2~(1973). 

52. Id. at 214. 

53. Id. at 213-14. 

54. Id. at 215. 

55. See United States v. Joseph, supra note 5, at 335. 

56. See United States v. Cooke, s~ra mte 43, at 259. 

57. See Santobello v. United States, supra note 28, at 262 
(conviction based on broken plea bargain cannot stand). 
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coercion likewise deprives it of validity as a waiver of [the defendant's] 
right to assail the conviction."58 

conclusion 

Where does the foregoing analysis leave the careful military judge 
who seeks to discharge his resr:onsibilites under Green? The mili 
tary judge should realize that he must undertake two discrete inquires at 
trial: the unanimi.ty inquiry and the openness inquiry. The fonner 
requirement can be fulfilled merely by following the procedure outlined 
in United States v. Williamson.59 NO rratter ho.v searching his "openness" 
in:iuiry may be, ho.vever, no judge can protect himself against a later 
ccmplaint by a convicted servicemarber that his rights v.ere violated. 60 

58. Waley v. Johnston, 316 U.S. 101, 104 (1942). Thus, the holding 
irrq:>licit in United States v. Joseph, sup~ note 5, at 335, that the accused 
waived his right to have his post-conviction claim considered, appears to 
be inconsistent with the rationale espoused in Waley. 

59. 4 M.J. 708 (NCMR 1977), ~· denied, 5 M.J. 219 (01A 1978). See 
also note 36 supra. 

60. Interestingly, nothing in either the UCMJ or the Manual appears to 
preclude a military judge fran placing an accused under oath before asking 
the sub rosa question. Indeed, the Third Circuit has advised its district 
judges to swear in the defendant at the guilty plea hearing and to warn 
defendants pleading guilty that they may not at a later time contend 
that any pranise, representation, agreement or understanding was made 
other than tlose set forth in c:pen ca.irt. See United States v. Hawthorne, 
502 F.2d 1183, 1187-88 (3d Cir. 1974). The court viev.is this warning 
as a rreans of deterring defendants fran misrepresenting facts in the 
guilty plea hearing by threatening prosecution for perjury. If such a 
procedure were adopted by a military judge, the swearing and warning 
requirements certainly would present a substantial evidentiary barrier 
to r:ost-conviction attacks. See Perry v. United States, 514 F. Supp. 
156, 163-64 (D.N.J. 1981) (fabrications petitioner presented to court 
should subject him to perjury prosecution). 
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Nonetheless, a canprehensive hearing held at the time the plea is taken 
can eliminate appellate issues based on a purFQrted misunderstanding in 
the courtroan. 'Ihus, the Court of Military Appeals' recent refornation 
of the Green/King irquiry frees a military jud~ fran engagin:J in legal 
"numbo-jumbo" as lon:J as the record reflects sufficient facts under vmich 
a reviewin] court can objectively assure itself that no misunderstanding 
existed at the time he accepted the plea. Even a rrodified Green/King 
inquiry, h~ver, cannot ferret out instances where a plea w:i.s induced 
by coercion or unkept governnent pranises not exposed in the courtrocm.61 
Consequently, the military judge rrust insure that his "openness" irquiry 
is even rrore thoroogh than his "unanimity" inquiry in order to protect the 
providency of guilty pleas on appea1.62 

61. '!he utllity of the Green/King irquiry in separating meritorious 
clairrs fran frivolous ones appears dubious if secrecy is a required part 
of the sub rosa agreement. 'Ihus, every accused who presents a colorable 
claim for relief should be granted a DuBay-type hearing to determine the 
merits of his claim, for there sirrply is no way to detennine whether 
such a claim is baseless until it is heard. See United States v. DuBay, 
17 USQ1A 147, 37 CMR 411 (1967). A colorable claim will be easier for 
an accused to present when the judge fails to conduct a thorough openness 
irquiry. In vie.v of the military justice systen' s heavy dependence on 
guilty pleas, ~ note 2 ~upra, any liberal policy of granting hearings 
when guilty pleas are attacked as involuntary seens quixotic. Yet, 
because a guilty plea nust be both volLmtary and intelligent, those 
elements must be conclusively 
post-conviction hearing to do 
150, 157 (AC.MR 1974). 

established, 
so. See Uni

even 
ted S

thoogh 
tates v. 

it may 
Zuis, 

take 
49 om. 

a 

62. See note 60 supra. 
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ISSUES WAIVED BY PROJIDENT GUIL'IY PLEA 

This checklist is designed to assist defense counsel in advising 
their clients of the desirability of pleadi~ guilty. The list enumerates 
those legal issues Which are waived by a provident guilty plea. However, 
the defense ca.insel should never decline to rrake objections just because 
his client decides not to contest criminal charges. Many legal issues 
Which will survive a guilty plea are nevertheless waived "bf a failure to 
object. Further, under the Military Rules of Evidence, 1 notions to 
suppress should be made before the entry of pleas. Defense counsel 
should also attarpt to rrake other evidentiary objections thrc:ugh notions 
in limine prior to arraignment, since success on toose objections ma.y 
affect the decision to plead guilty.2 

1. See, e.g. Mil.R.Evid. 304(d) (2) and 3ll(d) (2). 

2. 'Any pretrial agreement requiring the defense to forego making not.ions 
violates public p::>licy and is void. United St.ates v. Holland, 1 M.J. 58 
(CMA 1975). 
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A provident guilty plea waives appellate review of: 

Minor defects in specifications3 U.S. v. Blahat, 23 01R 558 
(ABR 1957) 

Nonjurisdictional defect in corrposition 
of ccurt with respect to findings 

Defective pretrial advice 

Defective Article 32 investigation 

Lack of defense counsel at Article 
32 investigation 

Ineffective assistance of counsel at 
Article 32 investigation 

Sixth amendment violat-ions 

Fourth ~ndment violations 

Privilege against self-incrimination 

Right to cnnfrant.at.ion 

Right to t.rial on the merits 

U.S. v. McBride, 6 US01A 
430, 20 CMR 146 (1955) 

U.S. 	v. Henry, 50 CMR 685 
(AFCMR 1975) 

U.S. v. Parker, 8 M.J. 785 
(NCMR 1980) 

U.S. v. Rehorn, 9 US:MA 
487, 26 CMR 267 (1958) 

U.S. v. Courtier, 20 USCMA 
278, 43 CMR 118 (1971) 

U.S. v. Dixon, 8 M.J. 858 
(NCMR 1980) 

U.S. v. Blackney, 2 M.J. 
1135 (CO::MR 1976) 

U.S. v. Martin, 4 M.J. 852 
(ACMR 1978); US v. 
Cordova, 4 M.J. 604 (AOvlR 
1977) 

U.S. v. Martin, 4 M.J. 852 
(ACMR 1978) : US v. 
Cordova, 4 M.J. 604 (ACMR 
1977) 

US v. Janes, 10 M.J. 646 
(NCMR 1980) 

3. Not.e, ho.Never, t.hat a fatal defect in a specification, such as the 
failure to st.ate an offense, is not waived by a guilty plea. United St.at.es 
v. Hunt, 7 M.J. 985 (ACMR 1979). 
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A provident guilty plea does not waive appellate 
review of otherwise preserved issues pertaining to: 

Jurisiiction 

Due process object.ions 

Major defect in specification 

Status as conscientious object.or 

Denial of requested counsel 

Lack of verbatim record 

Defective court. carposition during 
sentencin:J 

Statute of limitations 

Admissibility of evidence on 
sentencin:J 

Speedy trial 

Challenge of military judge 

Multiplicity 

Trial on unsworn charges 

U. s. v. Rehorn, 9 USCMA. 
487, 26 CMR 267 (1958). 
MCM, para 69d: para 215a 

U.S. v. Clay, 1 USCMA 74, 
1 CMR 74 (1959) 

U.S. v. Htmt, 7 M.J. 985 
(.ACMR 1979): U.S. v. 
Eslo.v, 1 M.J. 620 (.ACMR 
1975) 

u.s. v. Stewart, 20 USCMA. 
272, 43 CMR 112 (1971) 

U.S. v. Marsters, 49 CMR 
495 (CCCMR 1974) 

U.S. v. Blakney, 2 M.J. 
1135 (CCCMR 1976) 

U.S. v. McBride, 6 USCMA. 
430, 20 CMR 146 (1955) 

U.S. v. Ka:rrateyer, 30 CMR 
586 (NBR 1 969) 

U.S. v. M:>rales, 23 USCMA 
508, 50 CMR 647 (1975) 

U.S. v. Schalck, 14 USCMA 
371, 34 CMR 151 (1964) 

U.S. v. Wismann, 19 USCMA 
554, 42 CMR 156 (1970) 

U.S. v. Buchholtz, 47 CMR 
1 78 (ACMR 1973) 

U.S. v. Taylor, 15 USCMA 
102, 41 CMR 102 (1969) 
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SEARCH AND SEIZURE: A Primer 


Part Six - "Plain View" 


Under certain circumstances, evidence or contraband in the "plain 
view" of }X)lice officers may be seized without. a warrant and admitted 
against an accused in a subse:iuent criminal proceeding .1 The Supreme 
Court. has justified the "plain view" exception to the fourth amendment's 
warrant re:iuirerrent by noting that "plain view does not. occur mtil a 
search is in progress • [a]nd, given the initial intrusion, the 
seizure of an object in plain view • • does not convert. the search 
into a general or exploratory one;" this "minor peril t.o Fou.rt.h Amendrrent 
protections" is cotmterbalanced by the "major ?in in effective. la.N 
enforcenent" that the plain view doctrine allONs. 'Ihe legal meaning of 
the phrase "plain vie.v'' is not coextensive with its everydcry usage: the 
doctrine does not stand for the proposition that any or all evidence in 
plain view may be seized without obtaining a warrant. 

Prior Valid Intrusion 

In order for evidence in plain view to be seized without a warrant, 
there nust be a. prior valid intrusion into the area Where the evidence is 
found. If law enforcement officials }X)ssess a valid warrant. to search a 
residence or at.her structure, contraband or evidence of another crirre 
discovered during the search may be seized without a new warrant and 
admitted into evidence. In United States v. Canestri, 3 for example, the 

1. The "plain view" exception to the warrant requirenent was first 
enunciated in Coolidge v. New Harrpshire, 403 U.S. 446 (1971). Prior to 
that decision, the "plain view" exception had been implicitly recognized 
by the federal courts. See United States v. Lee, 274 U.S. 559 (1927): 
United States v. Lefkowit:Z:-285 U.S. 452 (1932); Ker v. California, 374 
U.S. 23 (1963). The except.ion was recognizerl by the military judicial 
systen in United States v. Burnside, 15 USCMA 326, 35 CMR 298 (1965). 
The doctrine vvas recently addresserl in United States v. Gladdis, 11 M.J. 
845, 847 (ACMR 1981), Where the ca.irt ol::served that "When a }X)lice official 
is at a place he has a right to be and it is 'imnediately apprrent' to 
him that. sorrething he sees is evidence of a crime, his seizure of that 
evidence without a warrant is justifierl by the 'plain 
See generally Rintamaki, Plain View Searching, 60 Mil.L

view' 
.Rev. 

doctrine." 
25 (1973). 

2. Coolidge v. New Harrpshire, supra note 1, at 452. 

3. 518 F.2d 269 (2d Cir. 1975). 
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police obtainErl a warrant to search the defendant's hcuse for evidence of 
a robbery allegErlly canmittErl by his brother. During the search, the 
police found a sawed-off shotgun and two autanatic weainns belonging to 
the defendant. The Court held that the weainns were admissible and 
convictErl the defendant of violating federal fireann statutes. 4 

The warrant rrust be specific as to the place to be searchErl and the 
object.s sought, and it must be based on probable cause. Evidence found 
during the search nay be seized, b..lt its discovery does not authorize 
an expansion of the search. 5 Further, when the objects named in the 
warrant have been found, or have oot been locatErl after a diligent search, 
the governrrent agents rrust terminate the intrusion.6 Additionally, 
there nust be a reasonable relationship between the place searched and 
the objects named in the warrant. 7 When their initial intrusion is 
unsup.[X)rted cy a search warrant, law enforcenent authorities may still 
seize evidence in plain view if one of the recognized except.ions to the 
warrant requirenent applies.8 

4. See also united States v. Pacelli, 470 F.2d 67 (2d Cir. 1972), cert. 
denier, 4I5u.s. 983 (1973); Unit.ea States v. Maude, 481 F.2d 1062 (D.C. 
Cir. 1973); United States v. Canpasule, 516 F.2d 288 (2d Cir. 1975): 
United States v. Rollins, 522 F.2d 160 (2d Cir. 1975). 

5. See Unit-ed States v. Britting, 7 M.J. 978 (AFCMR 1979) (observation 
of mrrI'juana seeds in plain view did not justify search of film canister 
where lSD, met.amphetamine and cocaine were found). 

6. See United States v. CxUand, 502 F.2d 148 (7th Cir.), cert. denied, 
419 U.S. 1088 (1974); United States v. Dzialak, 441 F.2d 212 (2d Cir. 
1971). 

7. Coolidge v. New Hampshire, supra note 1. 

8. See, e.g., United States v. Escobedo, 11 M.J. 51 (Cl1A 1981) (entry 
int.o barracks roan and seizure of evidence in plain vie.N was valid as to 
Escobedo since there was probable cause for his arrest, while entry and 
subsequent seizures were invalid as to his rocmnate because of absence of 
probable cause); United States v. Mathis, 16 USCMA 522, 37 CMR 142 (1967) 
(seizure of stolen radio and television set. upheld where woman with whan 
defendant was living allo.Yed agents to enter rcx:m v.here items were in 
plain view). See also United States v. tvbrrison, 5 M.J. 680 (ACMR 1978); 
United States V.Garcia, 3 M.J. 1090 (N:MR 1977); United States v. Cruz, 
3 M.J. 707 (AFG1R 1977). 
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The plain vie.v exception may be invoked when a law enforcanenr. 
officer is not actively searching for evidence bur inadvertently uncovers 
an incrirninat.ing object. Thus, in Harris v. Unired States, 9 a police 
officer who approaChed a pa.rked vehicle in order t.o roll up its wirrla.vs 
discovered evidence of a crime W.idl was subseqoontly adrnitte:i at trial. 
The same principles apply in cases where the auroorities discover evi
dence of a crirre in plain vie,.v While perfoming sorre duty or While inves
tigat in:r another crirne.10 In United States v. Smeal, lr law enforcanent 
agents went to the defendant's residence after they were notified that 
his wife had apparently shot herself. During the investigation of the 
shootin:,:J, one agent observed a typewriter in the bedroom that matched 
the description of one stolen fran an office on base. The ma.chine's 
serial number was recorded, and the next morning it was seized. The 
Court upheld the seizure because the typewriter was in plain view v.hen 
oooerved and the law enforcenent autrorities were properly on the pranises 
when they resp:::>nded to an ~rgency. 12 Cases where evidence of crirre 
or contraband is discovered during a routine inspect.ion or inventor.1 
also fall into this category.13 

9. 390 u.s. 234 (1968). 

10. See South J:akota v. Opperman, 428 U.S. 364 (1976): United Stat.es v. 
Gargatto, 476 F.2d 1009 (6th Cir. 1973): United State·s v. Hillstran, 
533 F .2d 209 (5th Cir. 1976): United States v. Kazmierczak, 16 USCMA 
594, 37 CMR 214 (1967}: United States v. Welch, 19 lECMA 134, 41 CMR 134 
(1969). 

11. 23 USCMA 347, 49 CMR 751 (1975}. 

12. See also United States v. Rodriguez, 8 M.J. 648 (AFCMR 1979}. 

13. Military cases in this category typically deal with drugs or con
trabarrl found during a routine ''health and welfare" inspection. See 
United St.ates v. Grace, 19 USCMA 409, 42 CMR 11 (1970}: Unired StatesV. 
Sayles, 48 CMR 743 (AFCMR 1974): Unit.ed States v. Jones, 4 M.J. 589 
(COCMR 1977): United States v. Hayes, 3 M.J. 672 (ACMR 1977): United 
Stat.es v. Fontonette, 3 M.J. 566 (Aa1R 1977). 
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Inadvertence 

Another corrlition precooent for the warrantiess seizure of evidence 
in plain view is that its discovery be inadvertent. The lower federal 
coorts have interpret.Erl "inadvertence" to rrean the absence of probable 
cause t.o believe that the evidence -would be found. A plain vieN seizure, 
in or.her -words, cannot. be challe03ed on the basis of the goverrment' s 
"advance kno.vledge" if its agents harlx>red only a rrere expect.at.ion or 
suspicion that the subject evidence or contraband would be discovere1.14 
Thus, in United States v. Lange,15 a squadron administrative officer 
was advised of the theft of a watch and rroney; the officer was also 
aware of other thefts rep:>rtoo over the prior two :rronths. The admini
strative officer conduct.Erl a thoroogh check for cleanliness and accoun
tability of government property in the area where he believed he would 
find tlle stolen property. D.iri03 his inspect.ion, he found three wallets 
arrong the defendant's possessions. The Court found that the inspection 
was a sham and that the discovery of -tl1e wallets was not inadvertent but 
planned and ant.ici@ted; conse::iuently, the search and seizure of those 
it.ems was unlawfu1.l6 

Identifying Objects in Plain View 

The "plain view" doctrine only re::iuires that enoogh of the seized 
object. be visible to justify a detenninat.ion that it is contraband or 
evidence of a crime. Thus, in United States v. Chalk,17 law enforcement 
agents otserved the butt end of a sootgun partially coveroo ~ papers on 
the floor behind the front seat of an autorrobile; the .....eaµ:m \\0.S deen:::rl 
to be in plain view.18 

14. See Unit.Erl States v. Liberti, 26 Crim.L.Rptr. (BNA} 2441 (2d Cir. 
Feb. 20, 1980} ("inadvertent" does not rrean "unexpected"}; Unit.ed States 
v. Hare, 589 F.2d 1291 (1979}; Unit.Erl States v. Websch, 446 F.2d 220 
(10th Cir. 1971}; United States v. Hillstran, supra mte 10; Mapp v. 

warden, 531 F.2d 1167 (2d Cir. 1976}; United States v. Glassell, 488 
F.2d 143 (9th Cir. 1973}. 

15. 15 USCMA 486, 35 CMR 458 (1965}. 

16. See United States v. Figgins, 47 01R 155 (ACMR 1973}; Unit.Erl Stat.es 
v. Banks, 44 CMR 878 (AFCMR 1972}; Uni-ted St.ates v. Hay, 3 M.J. 654 (ACMR 
1977}; UnitedStat.esv. King, 2M.J. 4 (1976}. 

17. 441 F.2d 1277 (4th Cir. 1971}. 

18. Cacpare United States v. Gladdis, supra note 1 (officer's view of 2 
inches of spoon handle prot.ruding from accused' s p:>eket sufficient to 
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Conclusion 

In order for the plain view doctrine to justify the warrantless' 
seizure of evidence, there rrust be a prior valid intrusion pursuant to a 
search warrant, or an intrusion based up::m one of the exceptions to the 
warrant re::iuirenent. Further, the evidence or contrabanJ. must be in 
plain vie.v such that its nature can be determined without further inves
tigation, and its discovery must be inadvertent. Finally, there nust be 
facts and circurrstances from Which the probability that the object is 
contraband or evidence can be determined using the "reasonable man" 
standard. 

18. Continued 
establish probable cause When officer had been informed by doctor that 
accused was suffering from "heroin-type overdose"), with United States v. 
Thanas, 16 USCM2\ 306, 36 CMR 462 (1966) (bottle found to contain heroin 
improperly seized as it was taken from accused only because he had it in 
his hand while asleep). In United States v. Sanchez, 10 M.J. 273 (CMA 
1981), appella."1t1 s platcx:m sergeant observed appellant through an open 
barracks windo.v igniting a "distinctively unusual" rretallic pi:i::ie: aware 
both that appellant did not nonnally srroke a pipe, an:l that the pipe -was 
of a type used to smoke rmrijuana, the sergeant seized the pir:e. The 
court approved the seizure, finding the sergeant was lawfully in the 
area When the pi:i::ie was vie.-1ed, and that he had probable cause to believe 
the pipe contained contraband. Id. at 274. See United States v. Van 
Hoose, 11 M.J. 878 (AF01R 1981) TSeizure Of sexually oriented rmgazines 
and devices and information on a piece of paper illegal when no probable 
cause at the time to knew that the i terns seized were evidence of any 
cr.irre). 

Intrusions and identifications assisted by artificial rreans present 
special fourth arrendment problems. Cf. Walter v. United States, 447 U.S. 

(1980) (projection of film in FBI' s rossession re::iuired warrapt): 
United States v. Taborda, 28 Crim.L.Rptr. (BNA) 2289 {2d Cir. Nov. 24, 
1980) (use of telesccpe to see into house re::iuired warrant) • Whether a 
reasonable expectation of privacy existed appears to be controlling. See 
Katz v. United States, 389 U.S. 347 (1967). 
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PROPOSEn INSTRUCTION 
Accesoory After the Fact 

In t-he milit-.ary justice systen, an acmsed is guilty of being an 
accessory aft.er the fact* if (1) an offense v.as canmit.ted; (2) he "re
ceived, canfortoo or assist.Erl" the offender for the purPJse of "hinder
i03 or preventing his apprehension, trial or pmishrrent;" and (3) he 
knEW +he offender canmit+.oo the offense. The second element. necessarily 
incltrles the n:quistite criminal int.ent. See United States v. Tarras, 6 
USCMA 502, 508, 20 CMR 218, 226 (1955). Ho;:;ver, the starrlard milit-ary 
instruction does not mmtion or define this necessary rrens rea. See 
Dep:trt..m=nt. of Anny, Parrphlet No. 27-9, Military Judgesr-Gillde §4=1 
(1969). In order to bring this el~nt to the court rrerrbers' at.t.ention, 
the defense camsel should request that the milit-.ary judge present the 
follC>.Ying instruction: 

An accessory after the fact is one v.ho with 
kno,..rledge that an offense against. laws of the 
United States has been canmit.ted willfully 
receives, relieves, canfort.s, or assists the 
offender, in order to hinder or prevent. the 
latter's apprehension, trial or punishrrent. 

An act is done "willfully" if done voluntarily 
arrl intentionally, and with the specific intent 
ro do sorret-.hing the law forbids; that is t.o say, 
wit-h bad purpose either to disobey or t.o disre
gard t.he law. 

Ext.ract.ed fran Devit-t. and Blackmar, Federal Jury Practice Inst.ructions, 
§21.03 (3rd ed. 1977), this instruction v.as cited wit.h approval in Unitoo 
States v. Mills, 597 F .2d 693, 697 (9th Cir. 1979). The "int-.ent" elenent 
should be stressoo in t.he military as well as in t-.he federal system. See 
United States v. Tamas, supra; United States v. Verdi, 5 M.J. 33 (CMA 
1978). Without the proposed instruction, t.he menbers could erroneoosly 
conclude that. an act which coincident.ally aids an offender renders the 
accused guilty, regardless of t.he fact that the act was caruni.t.t-oo in 
order to benefit the latter. 

* Article 78, Uriifonn Code of Military Justice, 10 u.s.c. §878 (1976). 
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SIDE BAR 

A Compilation of Suggested Defense Strategies 

Pretrial Agreements 

If the quantum portion of a pretrial agreemmt provides that the 
convening authority will approve no sentence "in excess of" a specified 
limitation and the adjudged sentence includes pmishrrent not reflected 
in the document, the convening authority may nonetheless approve the 
sentence if it is less onerous than t.he ceiling contained in the agree
ment. Similarly, the convening auth:>rity can reduce the adjudged sentence 
in accordance with the Table of Fquivalent Pmishm:mts, paragraph 127c, 
Manual, if the revised sanct.ion does not violat.e t.he express language of 
the document. In a recent case, the pretrial agreerrent provided for 
approval of no sentence "in excess of" confinement at hard labor for ten 
years, total forfeitures, and a punitive discharge. While the court 
adjudged ten years of confinement and a punitive discharge, the sentence 
did not include forfeitures. The convening auth:>rity converted three 
years of the a:ljudged confine-rent into total forfeiture of pay and 
allowances for three years. 

Although the Arrrr:f Coort of Military Review noted· that the Table 
of Equivalent Punishments equates one day of confinement to one day 
of forfeiture of pay, it concluded t.hat the convening aut.hority had 
increased the severity of the sentence by providing for forfeitures. 
of allONances, but. affinned the remainder of the sentence. See United 
States v. Crockett, CM 440412 (ACMR 13 April 1981} ( unpub. } • In anot_her 
case, the ad]udged sentence included a fine but no forfeitures, while 
the pretrial agreement provided for no sentence II in excess Of 11 confine
ment, forfeitures, and a punitive discharge. Although the pretrial 
agreement pennitted the irrposition of forfeitures, the convening autho
rity cculd approve the fine because of the language of the agreerrent. 
In United States v. Schoemacher, 11 M.J. 849, 852 (ACMR 1981 } , the 
ccurt concluded that unless the pretrial agreement specifically st.at.es 
otherwise, "it does not preclude the convening auth:>rity fran approving 
types of punishments not specifically ment.ioned. The convening autho
rity' s action is valid so long as the approved sent.ence, considered as a 
whole, is not. m:>re severe than that agreed up:m." 

In United Stat.es v. Bond, CM 439172 (ACMR 9 Dec. 1980} (unpub.}, 
reconsidered (ACMR 9 Jan. 1981) (unpub.}, the pretrial agreenent provided 
for no sentence in excess of a "dishooorable discharge, confinerrent at 
hard labor for t\oJO years, total forfeitures, and reduct.ion to Private 
E-1, if adjudged by the court" (atphasis added). The court sentenced 
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the accused to a discharge, reduction to the grade of Private E-1, 
and confinement at hard labor for five years. The convening authority 
approved the discharge and reduction alorg with confinenent at hard labor 
for tv.o years arrl partial forfeitures for two years. The government, 
relyin:J on United States v. Brice, 17 USCMA 336, 38 CMR 134 (1967), argued 
that the test to be applie:i is whether the approved sentence, considered 
as a whole, is less severe than that adjudged and no :rrore severe than the 
ceiling reflectea in the pretrial agreetne:"lt. '!he Court held Hat Brice 
was inaprosite because the qualifying phrase "if adjuiged by the cwrt" 
effectively Li.mi.tea the rnaxirrun sentence which could be approvea to the 
carponent plrts adjudged by the trial cwrt. See also United States v. 
Cifuentes, 11 M.J. 385 (CMA 1981) (parties 'ill-iderstanding at trial 
overrides subse:iuent interpretation by staff judge advocate or appellate 
courts). To avoid the unexpected result of Crockett and Schoerna.cher, 
the defense counsel should express sentence limitations in tenns of 
ceilings on specific types of punishn'ents and add the qualifying language 
"if adjudged" after the listing, e.g., the convening autoority "agrees 
to approve no sentence in excess Of a bad-conduct discharge and confine
ment at hard labor for three rronths, if adjudged." But see Unitea States 
v. Neal, 12 M.J. 522 (NMCMR 1981). 

Referral Documents 

M.:l.ny jurisdictions use sane type of forwarding document to refer 
ccurt-rrartial charges. These fonns typically contain recarrrendations 
from the chain of carunand, as well as the signature of the convening 
authority referring the case to trial. In some jurisdictions, the forms 
also reflect prior n:mjudicial punishments, judicial actims, and bars 
to reenlistment. When the military judge asks the trial ccunsel if he 
has evidence that the convening authority personally selected the members 
arrl convened the cwrt, the trial ccunsel nay offer the comnand recamend
ations as an appellate exhibit. Altl1ough the merrbers do mt see appellate 
exhibits, in a bench trial the military judge may be expose:i to the 
accused' s prior disciplinary record re fore findings; this rroblan is 
aggravated if the infonra tion ccntained in the referral document is 
inaccurate, incomplete, or inad!nissible. The trial defense cQ.lnsel 
should argue tlat under Mil. R. Evid. 402, only the rortion reflecting 
the convening authority's pers::>nal referral is relevant, and the rana.inder 
of the document is irrelevant to any issue on the merits. To obviate the 
nee:l for such docurrentation, the defense counsel should acknONledge 
personal action by the convening auth:::>rity if the issue is uncontested. 

Confidential Inforrrants 

Most CID infonnants are paid for their services. Indeed, USACIOC 
Supp. 1 (15 Apr. 77) to Arny Reg. 195-4, Use of CID Funds for Criminal 
Investigation Activities (11 M:l.r. 77), provides for payment of fees, 
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bonuses, and even salaries for infonna.nts. While the amount of the 
fee or bonus paid has varied fran $5.00 to $21,000.00, the average infonn
ant's fee generally ranges between $500 and $1000 and is conditioned not 
on conviction but on the type and quality of infonna.tion involved, the 
degree of danger to the infonna.nt, and the effort he expended in gathering 
the inforrration. The payments have to be fully docunented and will be 
annotated in the confidential inforrrant' s file. Since such evidence rray 
bear on the infonnant' s credibility, the defense counsel should inquire 
into the existence of rronetary fees v.hen interviewing or cross-examining 
the infonnant or the CID agent who supervised him. See Mil. R. Evid. 
608. 

Mathe.vs I rq..iiry 

In the afterrrath of United States v. Mathews, 6 M.J. 357 (CMA 1979), 
many military judges began questioning accused to establish the admissi
bility of records of mnjudicial ptmishrrent and sumnary court-rrartial 
convictions. This procedure is of doubtful validity in light of Estelle 
v. Smith, U.S. , 101 S.Ct 1866 (1981). While Estelle was a capital 
case, the Court apparently did not restrict its holding to those proceed
ings. It noted: 

The Fifth Amendment, ma.de awlicable to the 
states through the Fourteenth Amend
ment, ccmnands that "[n]o person • 
shall be canpelled in any criminal case 
to be a witness against himself. " The 
essence of the basic constitutional 
principle is "the requirenent that the 
State which proposes to convict and 
punish an individual produce the evi
derx::e against him by the independent 
labor of its officers, not by the 
simple, cruel expedient of forcing it 
fran his ONn lips." Cularbe v. 
Connecticut, 367 U.S. 568, 581-582 
(1961) (opinion anna.mcing the judg
ment) (enphasis added). See also Murphy 
v. Waterfront Carm'n, 378 U.S. 52, 55 

11964) ~ E. Griswold, 'Ihe Fifth Arrendrnent 

Today 7 (1955). 


101 S.Ct. 1872. If the defense camsel fails to object to such an 
inquiry, any legal error will be waived. See United States v. Taylor, 
SPCM 15697 (A01R 3 Sep. 1981) (unpub.), reissued as ~ opinion of the 
court, M.J. (ACMR 1981). Defense colIDsel should argue that the 
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military judge should apply pre-Mathews law, which precluded such an 
inquiry. See United States v. Gordon, 5 M.J. 563 (ACMR 1978) • In this 
regard, the Judge Advocate General of the Navy on 5 October 1981 certified 
the follo.ving issue to the Court of Military Appeals in the case of 
United States ":.:..Sauer, CMR 80-1114: 

Was the United States Navy-Marine Corps Court. of 
Military Review correct as a matter of law in its deter
mination that Estelle v. Smith, U.S. , 101 S.Ct.1886, 
68 L.Ed.2d 359 (1981) effectively overrules United States v. 
Spivey, 10 M.J. 7 (CMA 1980) and United States v. Mathews, 
6 M.J. 357 (CMA 1978)? 

Admissibility of Prior Sunmary Court-Martial Convictions 

In United States v. Booker, 5 M.J. 238 (01A 1977), vacated in~, 
5 M.J. 246 (1977), the Court of Military Appeals held that servicemerribers 
must be infonned of their right to confer with counsel before accept.ing 
nonjudicial punishment under Article 15, U:MJ, or trial by sumnary court
martial, and that evidence of sanctions ircposed under either procedure is 
inadmissible in the absence of an affinnative derronstration of conpliance 
with that requirerrent. Confusion appears to exist when the prior punish
rrent is not offered as a prior conviction under paragraph 75b of the 
Manual, rut as a personnel record reflecting disciplinary proceedings 
under paragraph 75d. The Booker pren:quisites t.o admissibility apply 
even if the record- is introduced as a personnel record reflect.ing the 
accused's past corrluct and performance under paragraph 75d. United States 
v. SYE?, 7 M.J. 431 (CMA 1979). Further, in United States v. Cofield, 
11 M.J. 422 (CMA 1981), the Court held that surrmary ccurt-rrartial con
victions are inadmissible for impeachrrent purposes unless the Booker 
rEquirements are satisfied, but inexplicably held that the inadmissible 
prior conviction \'BS admissible as a personnel record during presentencing 
for aggravation of the sentence. United States v. Cofield, supra at 426 
n.4. · 

In a recently decided case, the ~ Court of Military Review held 
that the Court of Military Appeals did not interrl to retreat from Booker 
in Cofield, arrl that the military judge had erroneously considered an 
inadmissible prior conviction as evidence of past conduct. and perfonnance. 
However, the court did hold that the defense counsel's failure to object 
at trial waived any error arising fran the improper admission of prior 
s\.llilffiry court-nart_ial convictions. United States v. Taylor, supra. The 
court reached the same conclusion in united States v. Ponce, SECM 16009 
(ACMR 21 Oct. 1981) (unpub.), holding that the improper admission of that 
evidence does not arrount to a plain error which "rraterially prejudices 
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substantial rights" of the acruse:i. See Mil. R. Evid. 103 (d). Defense 
counsel must therefore nake tirrely obJections to the admission of prior 
surmary carrt-martial convictions when the goverrment fails to crnply 
with the requirerrents enurrerate:i in Booker, v.hether the conviction is 
offere:i under p:tragraph 75b or 75d of the Manual. 

Excess Confinerrent 

In United States, v. Groshong, ACM S25039 (AFOIB. 13 May 81) (unpub.), 
~· '¥anted, 12 M.J._ (CMA 12 Oct. 81), the Court of Military Appeals 
specified the follaving issue for revie.v: 

When the camination of pretrial confinem:mt and 
confinarent adjudged is greater than the rraximum confine
ment which a special court-martial may adjudge, must action 
be taken by the convening authority or the Court of Military 
Review" to assure that the ti.me spent in confinerrent is not 
greater than the maximum confinerent authorized in view" of 
the duty to approve only an appropriate sentence? 

This problem :rray arise Whenever there is pretrial confinement (or restri 
tion tantarrount to pretrial confinerrent) arrl the adjudged sentence reaches 
the naxirnum jurisdictional limits of a special crurt-rrartial, or in a 
general court-martial where the rraximum pmishrmnt adjudge:i calli:>ined with 
the pretrial confinement is greater than that authorized in the Table of 
Maxirrurn Punishrrents, p:tra. 127c, Manual. See United States v. Davidson, 
pet. granted, 12 M.J. 57 (CMA -1981). Defense camsel should raise this 
issue in his response to the post-trial revieN, or by ~ans of a brief 
filed under the provisions of Article 38(c), OCMJ. 
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USCML\ WATCH 

Synopses of Selected Cases In Which 

The Court of Military Appeals Granted 

Petitions for Review or Entertained 


Oral Argument 


In at least seven cases [United States v. Grostefon, ~· granted, 
11 M.J. 358 (CMA 1981), argued 22 October 1981; United States v. Andreas, 
~· granted, 12 M.J. 10 (CMA 1981); United States v. Rainey, ~· 
granted, 12 M.J. 63 (CMA 1981); United States v. Bro,.m, pet. granted, 
12 M.J. 58 (CMA 1981); United States v. Shavers, ~· granted, 12 M.J. 
52 (CMA 1981); United States v. Mennitto, pet. granted, 12 M.J. 50 (CMA 
1981); United States v. Sykes, ~· granted, 12 M.J. _ (CW\ 24 Sep 
1981)] the Court of Military Appeals has specified the question of whether 
appellate defense counsel erred by failing to assign as issues on review 
the "grounds for relief" enumerated by the accused in his Request for 
Appellate Defense Counsel. The Court has oot, hONever, specified the 
precise issues Which appellate defense coonsel declined to raise. The 
Court may use these cases as vehicles to define the role of appellate 
defense ca.msel. The Court. i:erformed a similar ftmction in United States 
v. Palenius, 2 M.J. 86 (CMA 1977), v.here it directed that trial defense 
coonsel familiarize t.haIBelves with any issues that sha.lld be argued 
before the appellate courts; discuss those issues with the client; and 
see that they are carm.micated to appellate defense ca.msel. The Court 
may endeavor to develop a procedure fur the disposit-ion of these allega
tions by appellate coonsel. The specified issues may also reflect an 
effort t-.o elaborate, for military practice, the requirerrent-s announced 
in Anders v. California, 386 U.S. 738 (1967), and described in ABA 
Standards for Criminal Just.ice 24-2.3 (2d ed. 1980). These autoorities 
essentially require the attorney to assign as groonds for appellate 
relief any natter Which the accused insists should be raised, provided 
the attorney does not deceive or mislead the court. 

The allegation of possible ineffective assistance may create an 
et-hical conflict. for the appellate defense attorney. If he is faced with 
the prospect. of arguing that he ineffect.ively represented t.he accused, 
the appellate defense attorney's only viable alternative is to withdraw 
fran the case. By creating this conflict. without. the accused's kno.vledge 
or consent, the Court may effectively deny him the benefit of t.he attorney 
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who is in the best_ p:Jsition to represent his interests. The problem is 
particularly serious in a case such as United States v. Andreas, supra, 
where the Court granted review of two issues raised by the appellate 
attorney arrl specifioo as an issue the attorney's failure to raise 
several ot_her grounds for relief enumerated by the accused. 

During oral argurent in United States v. Grostefon, supra, Judge 
Cock observed that ccunsel are obliged to raise only those errors which 
have a reasonable prospect of success. See People v. Johnson, 30 
Crim.L.Rptr. (BNA) 2013 (Cal.Ct.App. 27 August: 1981}. He perceived no 
problem with this st_andard, especially because the lower military appel
late t_rib.mals exercise de novo review. Chief Judge Everett recognized 
the counsel's obligationto refrain fran raising frivolcus errors, rut 
questionoo whet_her t_he accusoo' s fifth and sixth amendrrent rights cutweigh 
that resp:msibility. He askoo if the enurrerated grounds for relief 
shoold be raised in order to dispel any fear the accused may have as to 
"cauman:i influence" on his appeal, and suggested that a financially 
well-off accusoo would be able to retain civilian ccunsel to raise the 
enumerated issues. Judge Fletcher viewed the ReqiEst-- fur Appellate 
Defense Counsel fonn as a vehicle throogh which trial defense coonsel 
crnmunicate with appellate defense attorneys; accordin:Jly, he expressed 
concern abc:ut qeveloping a procooural mechanism which would ensure the 
Court that bot-h trial and appellate counsel had TIUt_ually agreed not to 
raise the enumerated "grounds for relief." 

GRANTED ISSUES 

OFFFNSES: Law of Principals 

In United States v. Knudson, ACMR 439332, ~ granted, 12 M.J. 
15 (01A 1981}, t_he court will consider the sufficiency of t_he evidence 
to sustain findings of guilty of wrongful introouction and transfer of 
LSD. Although the issue requires t_he Court to consider the admissibility 
of written arrl oral statanent_s made by a co-actor after the offense and 
the extent to which the accused's own pretrial staterrents were corrobb
rated, the rrore far-reachin:J aspect of t_he granted issue concerns the 
scc:pe of the law of principals. The accuse:l loaned $100.00 to an acquain
tance who used the loan, as well as his o.vn funds, to purchase LSD, with 
the underst_anding that the loan, and $100.00 interest, v.Duld be repaid. 
His ao:iuaintance introducoo and began selling the LSD on a military 
installation. Even if t_he accused knew of the seller's int_ended purpose 
for the loan, a fact Which was disputed at trial, and thereby aided in 
the possession of LSD, does his criminal liability extend to the act_ual 
perpetrator's subsequent introduction of LSD and his sale or transfer 
of that contraband, absent evidence of assistance accordoo the perpetrator 
in camri.ttin:J those subsequent offenses? 
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CONVENING AlJTifORITY: Disqualification 

In United States v. Andreas, AFCMR, ~· granted, 12 M.J. 10 (CMA 
1981) , the key prosecution witness was a civilian stewardess who acted 
as the appellant's alleged accanplice in several drug-related offenses. 
The chief legal advisor of the special court-martial convening authority 
pranised the witrless canplete transactional irrnunity in exchange for her 
testirrony. Although this pranise was made without legal auth:>rity, the 
witness testified at a general ccurt-rrartial pursuant to the premised 
irmunity. The Court will consider, inter alia, whether the lONer appel
late court erred in ruling that the general ccurt-martial convening 
authority was not disqualified to act on the case by virtue of the pranise 
of irmunity made by the staff judge advocate serving his subordinate 
special court-martial convening authority. See United States v. Chavez
~' 1 M.J. 34 (CMA 1975): United States v. Sierra-Albino, 23 USCMA 63, 
48 Q1R 534 (1974). 

EVID,EN:E: Production of Transcript 

Do the military justice systen' s liberal discovery procedures require 
the governrrent to furnish an accused with a transcript of prior civilian 
criminal proceedings? The appellant in United States v. Toledo, AFCMR 
22835, ~· granted, 12 M.J. 15 (01A 1981), had been tried in a federal 
ccu.rt for carrnitting civilian offenses. Prior to his ccurt-rrartial, he 
had requested that the government prcxluce a transcript of the testirrony 
of an alleged accorrplice who had testified against him in the civilian 
proceedings and was expected to appear as a prosecution witness at his 
ccurt-rrartial. The defense counsel argued that the transcript was neces
sary to prepare for cross-examination of the accorrplice, whose expected 
testinony ....ould be uncorrororated. '!he prosecutor detennined that there 
was no transcript available, but that one could be provided if the appel
lant was willing to pay for its preparation. '!he Court will consider 
whether the military judge erred by denying the defense request for 
prcduction of the transcript at governrrent expense. 

PREI'RIAL AGREEMENT: Enforcerrent 

Prior to the accused's ccurt-rrartial, his defense coonsel and the 
staff judge advocate had agreed, with the apparent approval of both the 
convening authority and the accused, that if the latter provided law 
enforcement officials with valid infonna.tion regarding drug use and 
participated in controlled drug purchases, the convening authority 'NOUld 
either approve an administrative discharge in lieu of court-martial or 
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VJOuld grant clerrency if the accused were convicted. When the accused 
subsequently oontemplated withdrawing fran the agreem:mt, the staff 
judge advocate rrodified it by agreeing to arrange for the convening 
authority to approve the administrative discharge rather than proceed to 
trial by crurt-rrartial. Unfortunately, the staff judge advocate 1t.as 
hospitalized before he could advise the convening authority of the rrodi
fication, and the case proceeded to trial. 

At trial, the military judge denied the defense notion to dismiss 
the charges because the government had not fulfilled its agree:rent with 
the accused, and, contrary to his pleas, the accused was convicted. 
The convening authority approved the findings rut reduced that portion 
of the senteoce providing for confinement at hard laror. The Air Force 
Court of Military Review held that dismissal of the charges 1t.as not 
required in this case: ho..vever, the oourt did reassess tre sentence 
because the "clerrency relief" granted by the convening authority was 
deemed insufficient. The court "unequivocally condann[ed]" the use of 
such an agreement, particularly When it has not been reduced to writing, 
and considered the possibility of sinply declining to enforce it alto
gether. In United States v. Brown, 10 M.J. 800 (AFCMR 1981), ~· 
g_ranted, 12 M.J. 22 (01A 1981), the Court will consider Whether the govern
nent failed to h::>nor the pretrial agreanent to administratively discharge 
the awellant rather than court-martial him. 

DEFENSE O)UNSEL: Inadequacy 

In United States v. Jefferson, 1'CMR 438956, ~· granted, 10 M.J. 94 
(CMA 1980), argued 19 September 1981, issue specified, 12 M.J. _ (CMZ\ 
22 Sep 1981), the civilian defense crunsel requested a military witness 
on the nerits of a oontested case the Friday aftern:x>n before the start 
of the trial on MJnday. The witness had been reassigned. Th~ defense 
counsel objected to proceeding without the "crucial" defense witness, 
and argued that to continue without him "WOUld area.mt to a "travesty." 
Although he knew of the substance of the witness 1 expected testirrony 
several rronths prior to trial, the defense crunsel told the military 
judge that he had never talked to the witness and had not attanpted to 
locate him until the preceding week. The sole basis for his avenrent of 
the expected testi.nony' s materiality was a CID Agent 1 s Investigation 
Report Which revealed that the witness was present in the immediate area 
of the alleged rape and scrlomy and did rot hear any unusual noises. The 
military judge criticized What he perceived to be an untimely request 
for the witness and the defense counsel's failure to acquire a personal 
basis for his avenrent of the rrateriality of the expected testircony. 
The lower oourt did not firrl error in the judge's denial of the request, 
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holding in part that it was untimely and that the defense coonsel had 
failed to establish rrateriality since he had not intervie,..red the witness. 
After hearing oral argument on the issue of whether the military judge 
erred by denying the defense re::iuest, the Court of Military Appeals 
re::iuested briefs on whet.her the accused was denied effective assistance 
of counsel. 

REPORTED AOOUMENI'S 

REX:ORD OF TRIAL: corrections 

In United States v. Anderson, N:MR 791931, ~· granted, 10 M.J. 94 
(CMA 1980), argued lS September 1981, the Court rray rrodify procedures 
for correcting typJgraphical errors in records of trial. The current 
procedure rrerely requires the military judge to exerut.e a certificate 
of correction. 'Ihe Court, ho.vever, has endorsed ABA Standards which 
require an opportunity for both parties to appear at a hearing preceding 
the exeClltion of any correct.ion certificate. See United States v. Wilker
son, 1 M.J. 56 n.l (CMA 1975). It may adept a procedure srort of a full 
hearing, in which the military judge, and perhaps the court reporter, 
could be re::iuired to suhni.t an affidavit that the tape or stenographic 
notes v.Bre in fact revie.ved. Procedural m::xlifications in this area will 
presurrably foster judicial econOII¥ at the appellate level. 

INSTR~TIONS: Lesser-Included Offenses 

In United States v. Jackson, ACMR 438721, pe~. granted, 10 M.J. 29 
(CMA 1980}, argued 16 Sept_errber 1981, the Court will address the quantum 
of evidence that requires an instruction as to a lesser-included offense. 
During the accused's court-mart-.ial for rape, the military judge refused to 
present instructions on at.tempted rape, indecent assault, and assault 
consumrra.ted by a hiU.ery. The prosecutrix' s limit.ed p::Mers of perception 
at t.he time of the brief confrontation reasonably raised the possibility 
of a lesser-included offense. See, ~, United States v. Jackson, 6 
M.J. 261 (CMA 1979). '!he Court may reerrphasize that an instruction as 
to a lesser-included offense is required Whenever the fact-finder could 
rationally infer the possibility of a lesser-included offense fran 
the evidence. See United States v. Huff, 442 F.2d 885 (D.C. Cir. 1971). 
The Court has consistently held that matters Of credibility llUlSt. be 
resolved in favor of the accused When detennining \thether t.he instruction 
is necessary. United States v. Barios, 18 USCMA 15, 39 CMR 15 (1968). 
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P:OOF.EqSIONAL RESroNSIBILJ;.TY: Accused~ s Falsification of Testim:my 

In what Judge Cook described as the most difficult case he has 
encountered during his seven years on the bench, the Coort will address 
various ethical problems which frequently arise at the trial level. In 
Ut;rited States v. Radford, 9 M.J. 769 (AFCMR 1980), ~· granted, 10 M.J. 
2 9 (CMA 1980), argued 16 Septerrber 1981, the defense counsel, mt sub
scribin:J to the accused's alibi defense, placed him on the stand and 
allo.ved h:im to testify in a narrative fonnat. In the court :rrenbers' 
presence, the military judge interrupted the accused and asked if the 
defense had previously notified the government of an alibi defense as 
required by the trial court's rules. The defense counsel stated that he 
did not feel an alibi defense had been raised am asked for an out-of-court 
hearing, where he intimated that the accused's testimony was false and 
requested to withdraw fran the case. 

The Air Force Court of Military Review stated that the defense 
counsel acted properly in disassociating himself from his client's testi
rrony. Althoogh there should have been an inquiry to detennine whether 
the defendant wanted to continue with his present counsel, failure to do 
so was not critical, and the lONer coort affinned the findings am 
sentence. The Court of Military Appeals was concerned that the conflict 
between the defense counsel and his client was carm.micated to the merril::>ers, 
and noted that the matter should have been resolved out of their presence, 
preferably before trial. The Court will decide whether the American Bar 
Association Standards should apply to this situation. See American Bar 
Association Code of Professional Responsibility, Disciplmary Rule 7
102(A) (4) and American Bar Association Standards Relating to the Admini
stration of Cr:iminal Justice, "Prosecution Function and Defense Function," 
§4-7. 7 (2d ed. 1980). The ABA Standards generally require counsel to 
discoorage the accused fran testifying falsely, but if the accused insists 
on testifying, counsel may seek to withdraw from the case. If counsel is 
unable to withdraw fran the case, he nust not assist the accused in the 
presentation of the testinony or argue the perjured testinony to the 
coort. 

INSTRUCTIONS: Fai!ure to Object 

The Court entertained oral argument on another aspect of the con
tinuing problem of erroneous instructions and the failure of trial defense 
counsel to object in United States v. Cauley, 9 M.J. 791 (.ACMR 1980), 
~· granted, 10 M.J. 17 (Cl1A 1980), argued 16 Septenber 1981. Unless a 
trial defense counsel objects to an instruction, any error is generally 
waived. ~United States v. Salley, 9 M.J 189 (Cl1A 1900). HONever, if 
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the instruction is one-sided or if the military judge fails to instruct 
on a defense raised by the evidence, waiver does not apply. See United 
States v. Grandy, 11 M.J. 270 (CMA 1981): United States v. rfiieina.s, 11 
M.J. 315 (CMA 1981): United States v. Graves, 1 M.J. 50 (CMA 1979). In 
Cauley, the defense ccunsel properly objected to inadmissible evidence 
that the defendant had receivoo notice of dishonoroo checks, thus invokin:J 
the statutory presurption of intent pursuant to Article 123a, U:MJ, and 
paragraph 202a of the Manual. However, he did not renew hTs objection 
to an instruction based on that evidence. Appellate defense ccunsel 
argued that the objection on the inadmissible evidence preserved an 
objection to the instruction, and that any further objection YJOuld have 
been redurrlant and futile. In addition, since the instruction pertained 
to the critical issue of the case, waiver should not apply because the 
instruction -was erronecus, misleading, and unsupported by canpetent 
evideoce. Governrrent appellate counsel, while not conceding the instruc
tion' s prejudicial impact, emphasized that, as a whole, the instructions 
clearly and fairly presented the issues to the fact-finders. Because 
the lower court described other evidence of fradulent intent as "over
whelming," the governnent argued that the issue was waived. This case 
underscores the irrportance of preserving evidentiary c:bjections by raisin:J 
similar objections to any instructions predicated on the evidence. 

S~ AND SEIZURE: Foreign Officials 

In United States v. Morrfson, 9 M.J. 683 (AFCMR 1980), ~· granted, 
10 M. J. 88 (CMA 1980), argued 15 Septerrber 1981, the Court was askoo to 
extehd the rule anncunced in United States v. Jordon, 1 M.J. 334 (CMA 
1976), to include all exchanges of infonration, whether accidental, 
incidental, or required cy treaty, which praipt foreign officials to 
search servicemembers' off-post housing. ~ appellant's C'Onviction 
for possession of rrarijuana arose rut of informa.tion received fran a 
telephone call rrade under the auspices of the Carman'ier of the CS! Detach
ment at Hahn Air Base to the Germa.n police. 'Ihe Conum.nder' s Genran 
translator arrl administrative assistant called the local police to verify 
informa.tion regarding a Sergeant Ravine, the appellant's roormate, and 
his reported travelling corrpanion, both of whan had been apprehended for 
possession of hashish oil and were apparently representing thanselves to 
be husband and wife. The OSI cannander knew that Sergeant Ravine's wife 
was not in Genrany and suspected him of p:>ssible fraud with respect to 
his pay and allONances. As a result of this phone call, the Gennan 
police searched the joint residence of Ravine and the appellant. The 
Court examined how and when infornation was required to be exchanged 
between American Forces and a host nation and What the host nation' s 
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usual resp.Jnse would be up:m rece1v1nJ infonration of suspected ille:Jal 
activit.ies involving American servicemenbers living off-post. The Court 
quest.ionerl roth counsel as to whether this infonration was exchanged 
pursuant to a perceiverl treaty obliga.tion. If the Court detennines that 
this excha!'B'e was lawful, le:Jitimate, or pursuant to treaty obligations, 
the fact that it: accidentally resulted in a search probably would not 
render it unlawful under Jordan, supra. 

S.EAR:H & SEIZURE~ Reasonableness 

Despite the Suprare Court.' s recent decisions in Robbins v. Califor
nia, u.s. , 101 s.ct. 2841 (1981), and Belton v. New York, u.s. 
-- ,101 S.Ct72860 (1981), the extent to wluch the fourth arrendm:mt 
protect.s privacy expections in opaque containers remains uncertain. See 
also Rawlings v. Kentu , 448 U.S. 98 ( 1 980) , Arkansas v. Sanders, 442 
U.S. 753 1979 and Un1tedStatesv. Chadwick, 433 U.S. 1 (1977). The 
Court of Military Appeals will explore this carplex area of the law in 
United States v. Sanford, pet. granted, 10 M.J. 94 (Q1A 1980), argued 17 
Septanber 1981, where 1t must. decide what expectation of privacy the 
acc.userl had in a small leather dlange purse 'V.hich he gave t:o another 
servicanember to hold for him. A noncamnissionerl officer ol:served the 
accused transfer t.he purse, and, having previrusly watcherl him take what 
he suspected to be drugs rut Of the purse, retrieved it fran the bailee. 
A subse:iuent search Of the purse revealed hashish. 

Tile appellant argued that he had a le:Jitimate expectation of privacy 
in the purse because it was an opaque container vhich did not by its 
ootward appearance disclose the nature of its contents. See Robbins-v. 
California, supra. His sudden bailmmt did not destrOf thisexpect.at:ion. 
But~ Rawlings v. Kentucky, supra. Further, because his camm.nder was 
1ntinately involved in his apprehension, he could not authorize the search 
himself and should have sought such au-toorizat.ion fran his superiors or 
a rragistrate. United States v. Ezell, 6 M.J. 307 (Qv1A 1979). Aside 
frau the issue of t.he reasonableness of Sanford's expectation of privacy, 
the Court appeared rrost concerned with his assertion that the search did 
not fall within the "incident to apprehension" exception to the fourth 
amendment ' s warrant requirement. Chief Judge Everett asked why a sus
pected drug trafficker should be able to defeat an unauthorized search 
of his purse by giving it to a third party soortly before his apprehen
sion, when such a search 'M'Juld be constit.utionally unobjectionable if he 
retained it. See, e.g., United States v~ Garcia, 605 F.2d 349 (7th Cir. 
1979). The ans;;;r nay lie in the Suprane Coort' s reluctance to extend 
the li.mited exceptions to the warrant requirement beyond their traditional 
sccpe. See Robbins v. California, supra. Because the fourt.h amerrlrrent.'s 
v.arrant re:iuirerrent_ has been jealously guarded, fortuity may and frequen
tly does re:rove cases fran the narro.v sccpe of the reco:rnized exceptions. 
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See, ~, United States v. Moncalv~ruz, 29 Crirn.L.Rptr. {BNA) 2425 
(9th Cir. 10 July 1981) (wcrnan's purse seized upon arrest could not be 
searched wit.h::>Ut warrant at police station one hour later). 

OFFENSES: Disrespect 

In United States v. Le.o1is, 9 M.J. 936 {N:MR 1980), certificate of 
review filed, 9 M.J. 404 (01A 1980), argued 22 October 1981, the appellant 
disobeyed his platoon leader's order to stand at attention. 1he appel
lant's disrespectful reply to the platoon leader's request for an explana
tion fonned the basis for a charge of disrespect toNard a superior cx:xnmi.s
sioned officer, in violation of Article 89, U:MJ. The Court nust detennine 
whether the lONer appellate tribJnal erred by settin:J aside the findin:Js 
of guilty am dismissing the charge on the basis that the allegedly 
disrespectful language was inadmissible because it was uttered in response 
to an official inquiry which was not preceded by warnings under Article 
31, U:MJ. At oral argument, the governrrent appellate ca.msel contended, 
inter alia, that Article 31, U:MJ, bars admission of a statement only if 
it is elicited in a coercive atnosphere. See United States v. Duga, 10 
M.J. 206 {CMA 1981). The appellant asserted that there is a cxmgressional 
presunption that any questioning by a superior is tantarrount to an order 
to respond. The Chief Judge likened the issue to a finding of contempt 
arising fran a witness' assertion of fifth amendrrent rights in a con
tenptuous manner. 

MILITARY JUOOE: Instruction 

The Court has an opportuity to define the manner in which trial 
defense counsel nay preserve instructional errors in United States v. 
Martin, 9 M.J. 731 {N:MR 1979), certificate of revie.-1 filed, 9 M.J. 194 
(CMA 1980), .$.· granted, 11 M.J. 78 (G1A 1971L argued 20 October 1981. 
The military Judge in that case erroneously defined reasonable doubt, see 
United States v. Salley, 9 M.J. 189 {CMA. 1980), and although the defense 
crunsel did not object, he did suhni.t a proposed instruction which 
correctly explained that evidentiary standard. The Court has suggested 
that the submission of a prqx>sed instruction, is, alone, sufficient to 
render the waiver doctrine inapplicable. See United States v. Thorras, ll 
M.J. 388 {CMA 1981). 

OFFENSES: Aiding and Abetting 

In United States v. Burroughs, SPCM 14409, ~· granted, 10 M.J. 112 
{CMA 1980), argued 21 October 1981, the Court ITU.1st decide whether the 
appellant haroore:l the intent necessary to be convicted of aiding and 
abetting in the sale of marijuana am whether the Post-Trial Review 
sufficiently explained that doctrine. 'I\..u undercover agents approached 



the appellant. in his barracks and solicited mariJuana. He stated that. 
he had none, arrl the agents approache:l a third party, Private White, Who 
was also in the roan. At trial, there was a contested question of fact 
as to whether the appellant referred the agent to Private White. The 
latter subsequently negotiated a deal with the agents, but he did not 
have the appropriate change. One agent unsuccessfully solicited the 
appellant.• s help. The appellant eventually agreed to change a twenty 
dollar bill for Private White after he v.as reminde:l Of a pr-eexi.stin:J debt 
between than. Appellate defense camsel argued that there was insuffi 
cient evidence that the appellant and White intende:l to consunrrate the 
sale. Governnent. ca.msel cruntered that the appellant assist.ed in the 
transaction by rm.king change, and that he knew v.hat v.as transpiring. 
Moreover, he benefite:l fran the transaction because it enabled him to 
collect. an existin:J debt. fran White. 

With regard to the secorrl issue, appellate defense crunscl argued 
that it was irrpossible for the convenin:J auttority properly to evaluate 
the appellant's conviction as an aider and abetter wit.hoot discussing the 
law of principals in the post-trial review. Opposin:J counsel cont.ende:l 
that the error was waived, and that at any rate it was proper for the 
convening authority to rely on the Staff Judge Advocate' s cpinion 
as to evidential sufficiency. The revie.-1 contained sufficient facts 
from which the convening authority could have concluded that the appellant 
was an aider and abettor. Judge Fletcher, ho.vever, was unsatisfied with 
this response, and repeatedly asked governrrent counsel v.hat st.andard the 
convening authority cruld use to decide whether the appellant was an 
aider arrl abettor if there was no discussion of the law in the post-trial 
reviev1. 

QFFENSES: Attempted Murder 

May a serviceirember be convicted of attanpting to camni t rrurder by 
engagin:J in an in.herently dangerrus act in violat.ion of Article 118(3), 
OCMJ? In United States v. Roa, CM 439374, ~· granted, 10 M.J. 184 
(01A 1980), argued 21 October 1981, the Court nust crldress that qtEstion 
wit.h reJard to an appellant who rolled a fragrrentation grenade into an 
occupied military rnlice st.ar.ion. The appella"1t v.as prosecute:l for the 
attempte:l rrurder of four persons v.ho were in the station when. the grenade 
exploded. One occupant susr.ained a leg wound as a result of rhe explosion. 
The prosecut.ion sought to suprnrt attempted rrn.irder prosecution on two 
theories, conr.ending, first, that t.he appellant intende:l by his act to 
kill individuals inside the station and, secorrl, that he had engaged in 
an inherently dangerous act as that t.erm is used in Article ll8(3), 
OCMJ. The milit.ary judge pennitt.ed the gover~nt. to proceed on bot.h 
theories, arrl while he expressed his belief that t.he Article 118(3), 
OCMJ, approach was the bet-.ter theory, he t.hereaft.er entered findings 
without specifying the provision upon which he relied. 
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Appellate defense coonsel argued that neither a specific nor a 
general intent to kill is an el~nt of murder under Article 118 (3), 
U:MJ. Therefore, since an attenpt to murder under Article 80 requires 
proof of a specific intent to kill, the offense of atterrpt.ed murder ma.y 
not be proved by shewing that the acrused intentionally perfonned the 
act: an intent that sorreone die as a result of that act is a necessary 
element of the offense. Similarly, neither negligent homicide nor in
voluntary rranslaughter by culpable negligence includes an intent elerrent, 
arrl therefore cannot. supfOrt an attenpted rrurder charge. Although there 
generally is a presurrption that the military judge kno.vs and will correctly 
apply the law, appellate ccunsel argued that that presumption was rerutted 
by the ju:ige' s willingness to allON the governmmt to proceed with a 
theory that cculd not sustain a conviction for attempted murder. Finally, 
even though there might be sufficient evidence on the record to sustain 
a finding that the appellant had fo~ an intent to kill, it would be 
irrproper for the Court to affinn on that basis, since the military judge 
coold have entered a general verdict of guilty based on his belief that 
no specific intent was necessary under Article 118 (3), u:MJ. Governrrent 
appellate ccunsel argued that Article 80, U:MJ, requires only the intent 
to do the act v.hich forms the basis of the charge. r.Dreover, unlike the 
offenses involving negligence, the offense of murder under Article 118(3), 
u::MJ, does contain an element. of malice or intent in that the inherently 
dangerous act must evince a wanton disregard for human life. The govern
m:mt also argued that the evidence was sufficient to establish att.empted 
murder under the Article 118(2), OCMJ, theory of that offense, even if 
an atterrpt-.ed rrurder could not be prosecuted on the basis that the accused 
camri.t.ted an inherently dangeroos act.• 
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CASE N01ES 

Synopses of Seleated Military, Federal, and State Court Deaisions 

Cll.JRT OF MILITARY RE.VIEW DECISIONS 

DEFENSES: Innocent Possession 
United States v. Martinez, SPCM 15852 (ACMR 28 August 1981) (unpub.). 
(AIC: CPT Blcxnt) 

'11he accused pled guilty to wrongfully possessing rnariJuana. Prior 
to sentencing, he testified that he had received a package v.hich he was 
to deliver to a third party. He later discovered that the package con
tained marijuana, and he was apprehended while attempting to return it. 
The appellate court held that the defense of innocent possession had been 
raised, see United States v. Ro.ve, 11 M.J. 11 (G1A 1981), and ordered a 
rehearin~ 

EVIDENCE: Admission of Sumnary Court-Martial Conviction 
United States v. Taylor, SPCM 15697, M.J. (ACMR 3 SeI?tember 1981) • 
{ADC: CPT Orrrie) 

The military judge erred in admitting a sunrrary coort-martial con
viction without first assuring that the accused had been infonned of 
his right to consult with ccunsel and afforded an opportunity to do so 
before consenting to the court-rrartial' s jurisdiction. See· United States 
v. Kuehl, 11 M.J. 126 (CMA 1977); United States v. Booker, 5 M.J. 238 
(G1A 1977), vacated in ~' 5 M.J. 246 (rnA 1978). The error v.as waived 
by the lack of objection. United States v. Beaudion, 11 M.J. 838 (ACMR 
1981); Mil.R. Evid. 103 (d). Imp::>rtantly, the court queried, in dicta, 
whether the military judge cculd have cured the deficiency by directly 
questioning the acmsed as autrorized by United States v. Mathe.vs, 6 M.J. 
357 (CMA 1979). See Estelle v. Smith, U.S. _, 101 S.Ct. 1866 
(1981). 

GUILTY PLEA: Voluntariness 

United States v. Peters, 11 M.J. 875 (N'1CMR 1981). 

{ADC: CPT R:>irier, USMC) 


After unsuccessfully moying to surpress the admission of drugs he 
was charged with possessing, the accused renounced a pretrial agreement 
and pled guilty to the charge only because the military judge, relying 
on United States v. Willians, 41 CMR 426 (ACMR 1%9), assured him that 
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the notion would be reviewed on appeal. The appellate coort held that 
the accused 1 s plea waived any error stemning fran the denial of the 
suppression notion, but. that the plea was induced bf misrepresentations 
of law and was therefore involuntary. The court set aside the findings 
as to the charge. 

JURISDICTION: Involuntary Recall 

United States v. Munnis, SR:M 15390 (ACMR 24 August 1981) (unpub.). 

{AOC: CPI' McAtarmey) 


Althoogh the acaised was not notified of his right to appeal his 
involuntary recall to active duty fran the Naticnal Guard, his court
rna.rtial possessed in personarn juris:iiction. Distinguishing United 
States v. Kilbreth, 22 USCMA 390, 47 CMR 327 (1973), the appellate court 
said that there is "no possibility of prejudice to [the acaised] fran 
failure to notify him of his right to appeal" because there is nothing 
to inlicate he would have been su:::cessful. He failed to object to the 
recall, received pay and allowances, and, prior to sentencing, asked 
to ranain in the Armj. The coort did not carment on the assertions 
rrade at trial that the accused aooented himself without auth:>rity two 
weeks after reporting for active duty and did not object. to the recall 
because of ignorance. 

MILITARY JUIXJE: Usu tion of Fact-Finder's Function 

United States v. Colerran, ~M 80 2535 NMCMR 29 June 1981) (unpub.). 

{AOC: LT Murphy, USNR) 


Aft.er the military judge denied the accused's not.ion for a sanity 
l:x:>ard, he barred the introduction, on the rrerits, of the evidence prof
fered in su_fPJrt of the notion, finding it too weak to raise a defense 
requiring an instruction. The appellate court held that. the judge had 
"usurped the function of [the] fact-finders and deprived the acaised of 
his right to a fair trial, 11 set aside the findings and senten:::e, and 
authorized a rehearing. 

OFFENSES: Adultery 

United States v. Barnett, NMCM 80 2277 (NMCMR 6 July 1981) (unpub.). 

{AOC: CPI' Axelrod, USMC) 


The rnilit--ary judge prq>erly refused to instruct the ~rs that 
adultery is a lesser included offense of rape. The appellate court 
oooerved that 11 adult.ery is an offense against the norals of society 
rather than the person of one of the pa.rt.icipmts, 11 and "does not 
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involve an element of assault-, such as is irrplicit in the cri.rre of 
rape arrl the other offenses caurronly recognized as lesser included in 
a charge of rape." See United States v. Ambalada, 1 M.J. 1132 (NCMR 
1977), ~· denied, 3 M.J. 164 (CMA 1977}; United States v. Watkins, 
1 M.J. 1034 (NCMR 1976). 

OFFENSF.S: Att 
Umted States v. Jrures, September 1 981 ) (unpub. ) • 
(AOC: MAJ Nagle} 

The military judge found the accused guilty of attempted volunt-ary 
rranslaughter because, at a mininum, he had the "intent to inflict 
grievio..is bodily hann." The appellate coort held that although this 
intent is an elemmt of voluntary rranslaughter, see United States v. 
Cannan, 46 CMR 1292 (ACMR 1973), an accused Im.1st have the specific 
intent to kill in order to be convicted of att-_errpted volmtary man
slaughter. Because the accused actually inflicted grievcus bodily 
hann, t-he court affinred findings of guilty to aggravated assault. 

OFFENSF.S: Larceny 
United States v. Abeyta, SPCM 15438, M.J. (ACMR 2 September 1981) • 
(AOC: CPr Castle) 

Overruling United States v. Brazil, 5 M.J. 509 (ACMR 1979), the 
appellate court held that taxicab services cann::>t be the subject of a 
larceny under Art-icle 121, Unifonn Code of Military Justice [herein
after u:MJ], 10 u.s.c. §921 (1976). See United States v. Jones, 23 
CMR 818 (AFBR 1956): United States v. ~racken, 19 CMR 876 (AFBR 
1955); Article 12l(a), OCMJ; paragraph 200, Manual for Courts-Martial, 
United States, 1969 (Revised edition) [hereinafter Manual]. Cf. United 
States v. Herndoo;-15 USCMA 510, 36 CMR 8 (1965) (wrongful andunlawful 
use of t-elepoone services by fraud prcperly charged under Article 134,. 
OCMJ). 

OFFENSF.S: Multiplicio..is 
united states v. Kranz, SI=CM 16203 (ACMR 4 September 1 981 ) ( unp..lb. ) • 
(AOC : CPr PDberts} 

The accused sold mariJuana to an undercover agent; inmadiately 
thereafter, a search incident to his apprehension revealed additional 
quantities of the substance. Citing United States v. Irving, 3 M.J. 6 
(CMA 1977), the appellat-e court held that the sale and suma:iuently 
discovered possession were mult-iplicicus for sentencing purposes and 
reassessed the sentence. 
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CFFENSFS: Unlawful Entry 

United States v. Bradchulis, Nv01 81 0720 (NMG1R 13 August 1981) (unpub.). 

(A.IX::: I.CDR Warden, USN) 


The accused was charged with unlawfully entering a locker in viola
tion of Article 134, LCM.I. The ai:pellate court held that the offense 
of unlawful entry "is limited to real property and personal property 
which arrounts t-.o a structure used for habitation or storage," United 
States v. Breen, 15 USCMA. 658, 36 CMR 156 (1966), and set aside the 
firrlings as to the charge. See also United States v. Faison, SPCM 
15979 (ACMR 22 OCtober 1981) (unpub.~ 

OFFENSFS: Wrongful Appropriation 

United States v. Brant, SFCM 15653 (ACMR 12 August 1981 ) (unpub.). 

(Arc : CPI' McCarty · . . 

During the providency inquiry the accused said that he took his 
roamrate' s rroney in order to illustrate the possible consequences of 
failing to secure personal belongings. Citing United States v. Roark, 
12 USCMA 478, 31 CMR 64 (1961), the appellate court held that the ac
cused' s plea of guilty of wrongful appropriation was improvident because 
he did not have the necessary criminal intent even though "the taking 
might be wrongful." See also United States v. Hayes, 8 USCMA 627, 25 
CMR 131 (1958). The court dismissed the charge am its specification. 
The Judge Advocate General of the A.rm:! filed a certificate for review 
with the Court of Milit-ary Appeals on 31 August 1981. 

IDST-TRIAL REVIE.W: Adequacy 

United States v. Canlas, Nr0-1 80 2705 (NM01R 24 June 1981) (unpub.). 

(Arc: LT Taylor, l.SNR) 


The staff juige advocate' s i:ost-trial revie.N of the accused's 
hotly contested arrl factually carplex trial was inadequate be:::ause it 
failed to delineate the elements of the offenses, rationalize the evi~ 
dence, support the opinion that the conviction vas correct in law and 
fact, or discuss the accused's theory of. the case, even though that 
theory was asserted in the trial defense counsel's response to the post
trial revie.v. The crurt conclude:i that there was a fair risk that the 
reviewinJ authority rray have been mi.sled before he took action. See 
United States v. Bennie, 10 USCMA 159, 27 CMR 233 (1959): United StateS 
v. Hagen, 9 M.J. 659 (N:MR 1980): paragraph 85b, Manual. 
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SENI'EN'.::ING: Evidence in Aggravation 
United States v. Dorsey, SR:M 15846 (ACMR 17 August 1981) (unpub.). 
(AOC : CPI' Huntsnan) 

. Pursuant to his plea, the accused was convicted at a special court
martial of cannunicating a threat. Although no evidence in aggravation 
was submitted arrl the accused introduced evidence that he was an above
average soldier, the military judge sentenced him to the maximum punish
ment. The same trial judge had previously presided over an aggravated 
assault case wherein the victim of the accused's threat was severely 
beaten by the co-accused irmnediately follcwing the threat. These facts 
v.ere also elicited, in great detail, fran the accused during the provi
dency irquiry. The appellate coort stated that neither an aca.ised' s 
res{X)nses during this coll<XIUY, see United States v. Brooks, 43 CMR 817 
(ACMR 1971), nor facts established at another trial nay be consideroo 
during sentencing. Although the court did I10t oold that the military 
judge acted :improperly, it detennina:i that the sentence was inapprcpri
ately severe arrl redu:::ed it accordinJly. 

SENI'EN:::ING: Instruct.ions 
united states v. Hf?:r, SFCM 15357 (ACMR 11 September 1981) (unpub.). 
(Are: MAJ Johnson 

Because the military judge failed to instruct the members that 
they should carmance their vote on sentencing with the lightest proposal 
arrl continue until two-thirds of the members concur, the court ordered 
a rehearing on the sentence, despite the absence of an objection at 
trial. See Unita:i States v. Lurnn, 1 M.J. 35 (CMA 1975): United States 
v. Johns00, lS U&:MA 436, 40 CMR 148 (1%9). 

SENI'EN:ING: Reruttal Evidence 

United States v. Stevenson, SFCM 15713 (ACMR 26 August 1981) (unpub.). 

(A:OC: CPI' McCarty) 


The accused did not place his character or prior corrluct into issue 
when he testifia:i, prior to senten:ing, that he wanted to remain in the 
Arm:!. The trial camsel 1 s elicitation, during cross-examination, of the 
aca.ised • s adrrci..ssion that. he had receivoo t\<\O nonjudicial punishnent.s was 
therefore .i.nproper, and the appellate coort reassessed the sentence. 
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srAFF JUDGE AIJ\TOCATE: Disqualification 

United States v. Decker, SPCM 15935 (ACMR 12 August 1981) {tlq)Ub.). 

{AOC: MAJ Jchnson) 


A staff judge advocate who had recanrrerrled to the convening autln
rity that clerrency be granted to a prosecution witness in return for his 
test:innny may not prep:ire the fOSt-trial revie,,,r. See United States v. 
SierraAlbino, 23 USCNA 63, 48 CMR 534 {1974). The appellate court con
cluded that the staff judge advocate co..ild not render an impartial cpin
ion as to the v.eight and credibility of the witness' testirrony, see 
United States v. Kennedy, 8 M.J. 577, 580 {ACMR 1977); paragraph 85b, 
Manual, and ordered a new review arrl action. 

WITNESSES: Impeachment 
United States v. Wilson, 01 440762, M.J. {ACMR 30 October 1981) • 
{AOC: CPI' McCarty) 

Althoogh Military Rule of Evidence 608{b) auth:>rizes counsel to 
impeach a witness by asking him whether he made a false official state
ment, or by questioning him about the facts surrounding the miscorrluct, 
it does not allo,..r the admission of a record of nonjudicial punishment 
for the offense. 'Ihe appellate COJrt noted that a document reflecting 
punishment imposed under Article 15, UCMJ, r~rely "represents an accusa
tion of misconduct and a detennination by the canrranding officer that 
the miscorrluct occurred even when it may not in fact have taken place 

• " and that they, like surmnary cmrt-martial convictions, lack 
"sufficient reliability for their use for irrpeachrrent." See Unite:l 
States v. Cofield, 11 M.J. 422 (a-1A 1981). 

FEDERAL DECISIONS 

CHARACTER EVIDENCE: Admissibility 
Johns v. united States, 29 Crim.L. Rptr. {BNA) 2538 
(D.C. Cir. 17 August 1981). 

In a rrurder trial in which the accused claimed she acted in self
defense, the judge ruled that if the defense introdoced evidence of 
the victim' s violent character, the goverrment would be allc:wed to 
introduce evide~e of the accused's reputation for violence and to 
cross-examine her about her earlier arrest for assault. The accused 
did not testify. The appellate court recognized that both parties' 
reputation for violence was relevant to the issue of who was the rrore 
likely a93ressor. HONever, the deceased' s character, if knONn by the 
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accused, is alro relevant to the "p::>tentially rrore central aspect of 

the claim of self-defense: the subjective question whether the defend

ant was in reasonable fear of imninent great bo:lily harm." In contrast, 

the accused's propensity for violence is irrelevant to the issue of her 

fear of the deceased. O:mcerned that a jury could not ar:ply these 

distinctions, the appellate court held that the trial court erred by 

mt adhering to the general rule prohibiting the prosecution from pre

sentia,J evidence of the defendant's bad character until she had placed 

her good character in issue. 


SF.ARCE AND SEIZURE: ''Plain View" 

United States v. Rivera, 29 Crim.L.Rptr. (BNA) 2530 

(5th Cir. 2 Septenber 1981). 


Before DEA agents executed a warrant to search for mar1Juana on a 
fann, they saw several cars there loadoo with large burrlles wrapped in 
black plastic. When the cars began to depart, the agents properly 
seizoo the bags but failed to note which bags cane fran which vehicle. 
The warrantless search of the bags t\\O days later was illegal. Robbins 
v. California, 453 U.S. , 101 S.Ct. 2841 (1981). 'Ihe goverrment 
unsucessfully contended that because marijuana was protrLrling through 
sane of the bags arrl there was probable cause to believe that their 
contents had a camnn source, under a "ccmron-pool plain-view" theory 
the contents of all the bags had been verified. 'Ihe appellate court, 
while not adopting this extension of the plain-view doctrine, fonnulated 
three requirerrents which rrust be met before it w:::mld be applied: (1) 
the contents of a container found in a previously searched vehicle must 
have been in plain-view; (2) these observations rrust be canmunl.cated 
to the authorities who sl..bsequently search the other vehicle( s); and 
(3) it must be app:u-ent that all containers originated fran a cannon 
pool. 'lhe government failed to meet its burden as to the first two 
criteria. 

SEARCH AND SEIZURE: Reasonableness 
United States v. Mefford, 29 Crim.L. Rptr. (BNA) 2554 
(8th Cir. 8 Septffilber 1981 ) • 

The warrantless search of the accused's closed but unseale:i paper 
bag was proper because he had no legitimate expectation of privacy in 
its contents; it was not '"sealed with tape, staples or strings, was 
not in a car trunk, arrl its contents could easily have been lost or 
destroyed." But see United States v. Ross, 655 F. 2d 1159 (D.C. Cir. 
1981), cert.-gfan"tErl, __ u.s. __, 30 erim.L.Rptr. (BNA) 4035 (warrant
less search of closed but untaped bag found in trunk of accused' s car 
illegal). 
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SEARCH AND SEIZURE: Reasonableness 
United States v. r-Dnclavo-Cruz, 29 Crim.L.Rptr. (BNA) 2425 (9th Cir. 10 
July 1981). 

A law enforcenent agent arrested the accused and seized her purse. 
One hour later, it was searched without a warrant at the agent's office. 
The court held that the search was improper because it was mt incident 
to her arrest. The accused had a reasonable expectation of privacy as 
to the contents of the purse, Arkansas v. Sanders, 442 u.s. 753 (1979): 
United States v. Chadwick, 433 U. s. 1 (1977), arrl the inventory ration
ale of South Dakota v. Oppennan, 428 U.S. 364 (1976), is inapposite to 
the contents of persona.! lUJgage. Finally, United States v. Ed.Yards, 
415 u.s. 800 (1974), in which the <burt said that searches that could 
legally be corrlucted on the spot at the time of the arrest ma.y be per
fonned later at the place of detention, has been limited, by Sarrlers 
arrl Chadwick, . to searches of the person arrl articles of clothing, 
including wallets. 

SEARQf AND SEIZURE: Reasonableness 

United States v. Tolbert, 517 F.supp. 1081 (E.D. Mich. 1981). 


When questioned by DFA agents in an airport tenninal, the accused 
denied ONnership of her suitcase. 'Ihe agents' warrantless search of the 
lUJgage revealed cocaine. 'Ihe district court sustained the accused's 
motion to suppress, holding that she had a reasonable expectation of 
privacy before she was confronted by the authorities, and that she did 
not forfeit this expectation, or abandon her property, by falsely 
denying cwnership. To hold otherwise would allON police to approach a 
"suspicious" person and "try to pressure him into 'abandoning' his 
property" in an effort to circunvent the fourth amendroont. But ~ 
United States v. Tolbert, 474 F.2d 174 (5th Cir. 1973). 

WARRANTLESS DETENI'ION: Legality 

Sharpe v. United States, 50 U.S.L.W. 2196 (4th Cir. 4 Septerriber 1981). 


Alth::>UJh the police may stop a moving vehicle with::>ut a warrant or 
prooable cause, the stop ITU.1st be brief. Terry v. Ohio, 392 U. s. 1 
(1968). The court characterized the accused's thirty- to forty-minute 
warrantless detention without probable cause as an illegal "de facto 
arrest. 11 See Dunaway v. New York, 442 u. s. 200 (1979). 
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State Court Decision 

WARRANT REOUIREMENT: "GCXJd Faith" Exception 

Richrrond v. Camonwealth, 50 U. S.L. W. 2162 (Ky. Ct.App. 31 July 1981). 


Evidence d:>tained pursuant to a technically defective warrant in 
which a state magistrate improperly, but in good faith, authorized a 
search outside his own district was mt suppressed because the exclu
sionary rule is "designed to deter willful and unlawful corrluct;" the 
court conclwed that its application here v.ould serve n:> purpose. 

Announcement of New Service 

Readers who desire to obtain copies of decisions synopsized 
in Case Notes may now contact the editor cf that feature by 
telephoning autovon 289-ll95, or 289-2277 during off-duty 
hoUPs, or by writing to Case Notes Editor, The Advocate, 
Defense Appellate Division, United States Army Legal Services 
Agency, Nassif Building, 56ll Columbia Pike, Falls Church, 
Virginia 2204l. 
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ON 11£ RECORD 
or 


Quotable Quotes from Actual 

Records of Trial Received in DAD 


(Explanation of allocution rights by milit.ary judge in indecent exposure 
case): 

MJ: 	 Now take time t.o talk with your ccunsel and then tell the ccurt 
v.hether ya.i wish to testify or t.o rerrain silent. 

ACC.: Your Honor, I do rd. deserve t.o testify. 

* * * * * 

Q: 	 You' re mt v.orking for [t.he accused] are you? 

A: 	 No, sir. 

Q: 	 I mean he hasn 1 t paid you off to care in here and lie for him, has 
he? 

A: 	 No, sir. He doesn't make tliat kind of money. 

* * * * * 

(Civilian defense counsel arguing on findings): 

IOC: 	 Rerrember what you \\ere like when you \\ere 20 or a little younger 
or a little older, and we would sul::mit tliat in your life around 
that age you did sarethliB tliat you've re:Jretted. Hopefully, it 
was not.hing eriminal like this. • 

* * * * * 

(Cross-examination by defense counsel): 

Q: [Y]ou answered "no" to oorre of [the prosecut.or' s] questions before 
they v.ere even asked • • • • Do yoo recall t.he events of tliat 
day with clarity? 

A: With who? 
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TC: When did you begin regretting your involvement [in blackrrarketing]? 

ACC: Back in August, sir. 

TC: Abolt the time you \I.ere appr-ehended? 

ACC: Yes, sir. 

* * * * * 

(Defense cotmsel announcing accused's choice of allocution rights during 
sentencing) : 

OC: 	 The accused is going t.o ask leave of the ca.irt to rrake the st.atenent 
in a fonn that is, frankly, unusual. But it's a rretboo that is 
highly import.ant for her self-expression today. [The accused] 
at>ks leave of the court to sing in a respectful and quiet manner 
with an accustic guit.ar which is st.anding by, one song. And she 
prop::>ses to do this in the legal fonnat of ••• an unsworn state
ment[.] There will be narrative afterwards. 

* * * * * 

(During providency inquiry): 

MJ: He asked you if you v.anted t.o hly sane hash? 

PCC: Yes, sir. 

MJ: Did you understan:i what that rreant? 

Afr.: Yes, sir. 

MJ: You didn't think it Wis sane sort. of a rreat mixt.ure? 

* * * * * 

MJ: Do ycu recall canmittin:J any of these offenses? 

ACX:: No sir, that alcchol just disengages my brain. 
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