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UNITED STATES COURT OF MILITARY APPEALS

In compliance with the provisions of Article 67(g), Uniform Code
of Military Justice, 10 U.S.C. 867(g), this report of the United States
Court of Military Appeals for the period January 1, 1960, through
December 31, 1960, is submitted.

During that period, the Chief Judge and the Associate Judges
have continued their practice of regular appearances before bar asso-
ciations, civic organizations, service schools, and similar organizations.
By this means the Court has kept the civilian and military legal com-
““munities abreast of developments in the field of military justice. In
addition, the practice of making inspection tours of military installa-
tions here and abroad has been maintained. In this way the Judges
have obtained a close and intimate knowledge of the effects of their
opinions upon the military establishment from the commanders di-
rectly involved. Their reactions have been reported in prior reports
and they are best summarized by the observations of General L. L.
Lemnitzer, Chairman of the Joint Chiefs of Staff, hereinafter
reported.

As appears from the attached tables (Exhibit A), the workload of
the Court during the current year consisted of a review of 983 records
of trial reaching the Court by petitions filed in accordance with Arti-
cle 67(d) (3), of which 124 petitions were granted and decided by
written opinion. Mandatory review of two cases under the provisions
of Article 67(%) (1) was completed. One of these involved a retired
flag officer, and the other involved the death penalty. On 36 occa-
sions the Judge Advocates General invoked this Court’s jurisdiction by
certificate presented pursuant to the provisions of Article 67(%) (2).

Since the effective date of the Uniform Code of Military Justice,
May 31, 1951, that legislation has been subjected to continuing critical
analysis by the Services, Bar and Veterans Associations, and by this
Court. Numerous proposals for extensive modifications have been
advanced, some of which would improve the Code; some would de-
stroy it; and some have attributes of each of the foregoing. Those
which fall into the category of destructiveness display two principal
characteristics: First, a lack of understanding of the fundamental
fact that the Constitution applies to members of the Armed Forces;
and, second, either a wilful refusal to accept the constitutional grant
of authority to Congress “to make rules for the government of the land
and naval forces,” or, a complete willingness to circumvent it. All of
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these proposals have been fully studied by the Judges of this Court,
the Judge Advocates General and the General Counsel of the Treas-
ury. Those areas of complete agreement have heretofore been re-
ported to Congress each year since 1953. Considerable doubt about
the extent of the unanimity heretofore reached has been created by
the approval of the Secretary of the Army under date of October 11,
1960 of the Report of a Committee appointed to study operations
under the Code.? '
This Court is appalled by the proposals therein contained. Their
adoption would mark a return to the conditions which compelled the
enactment of the Uniform Code and the establishment of this Court as
a civilian tribunal charged with guaranteeing the enforcement of
the Code by courts-martial and appellate tribunals within the military
establishment. The proposals relating to searches and seizures, modi-
fications of the rule prohibiting compulsory self-incrimination, and
Article 36(a)—by which authority to prescribe rules of procedure
and evidence is delegated to the President—to mention but a few,
demonstrate those destructive characteristics hereinbefore described.
Our experience gained through the review of approximately 15,000
records of trial by courts-martial, and our consultations with count-
less commanders in the field, fail to support in the slightest degree the
main thrust of the Army position. Moreover, it is the antithesis of the
public positions taken by General I.. L. Lemnitzer, Chairman of the
Joint Chiefs of Staff, and by General G. H. Decker, Chief of Staff,
United States Army, each of which is announced in official
publications.
General Lemnitzer has declared :
“I believe that the Army and the American people can take pride in
the positive strides that have been made in the administration and
application of military law under the Uniform Code of Military Justice.
The Army today has achieved the highest state of discipline and good

order in its history.” (Department of Army, Pamphlet No. 27-101-18,
7 October 1959.)

On the same subject, General Decker has recently declared:

“Today our Army has the highest state of discipline and of personal
conduct in our history. We have never had better morale within the
Army.” (Department of Army, Pamphlet No. 27-101-49, 7 September
1960.)

Any consideration of desirable and feasible alterations in the Code,
requires a preliminary review of the circumstances leading up to its
enactment and an appreciation of the operation of the court-martial
system under its provisions. Concerning the former, it will be re-
called that during and immediately following World War II, count-
less complaints about the administration of military justice flooded

1 Copy annexed to Annual Report of the Judge Advocate General of the Army.
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in upon the Congress, and engaged as well the attention of every
major bar association in the United States. Predominant were the
claims that courts-martial were wholly lacking in independence; that
their decisions were dictated in advance of the trial by the com-
manders who appointed them; that the prosecution and the defense
of cases were entrusted to individuals wholly lacking in legal train-
ing and experience, under procedures administered by similarly ill-
qualified personnel; that basic rights of our servicemen were
flagrantly violated at every stage of the proceedings. As a result,
it was contended, thousands were branded with the indelible stigma
of a dismissal, or of a dishonorable or bad conduct discharge; were
sentenced to lengthy periods of confinement and staggering forfei-
tures of pay and allowances through practices wholly devoid of even
a semblance of due process of law. Other results equally severe and
equally pernicious stemmed from these sentences, for the penalties

~of.courts-martial frequently entailed the loss of virtually all benefits

under acts the provisions of which are executed by the Veterans Ad-
ministration. Finally, the effect of such sentences upon the affected
individual’s acceptance in his home community was a matter of
notoriety and of public concern. The sum of these complaints made
it abundantly clear that the public had lost confidence in the admin-
istration of justice under the Articles of War and the Articles for the
Government of the Navy. This public rejection of a system found
lacking in essential fairness was confirmed by Congress after the basic
correctness of the rejection was demonstrated by lengthy hearings
conducted by subcommittees of the Senate and House Armed Services
Committees.

To cure these ills and to restore confidence in a system that affects,
directly or indirectly, so many millions of American citizens in time
of peace as well as of war, the Uniform Code of Military Justice was
enacted.

The central theme of this enactment is a marvel of effective simplic-
ity. Members of the legal profession within the military establish-
ment are made primarily responsible for the elimination of the abuses
formerly affecting military justice, and are relied upon for the es-
tablishment of a court-martial system truly judicial in viewpoint, and
administered in accordance with established American concepts of
jurisprudence, under the guidance of a civilian tribunal serving as
the Court of last resort. With full appreciation of that Congressional
purpose, fortified by the firm belief in the applicability of the United
States Constitution to members of the Armed Forces—save for those
exceptions specifically or by necessary implication therein provided
for—the Court has approached the task marked out for it by the
Congress.

Over 1,600 opinions have been prepared during the relatively brief
term of the Court’s existence, These are published in the eleven (11)
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volumes of the Reports of the United States Court of Military Ap-
peals, copies of which have been filed with the Congress as each has
been completed. Through these opinions we have consistently sought
to insure the fulfillment of Congressional design by insisting that the
Services abide by the spirit as well as the letter of the Code.

The great majority of cases are brought before us by petitions of
the accused. Our preliminary review of each of these cases is not
limited to the matters raised by specific assignments of error. Indeed,
we have never required specific assignments as a condition precedent
to our consideration of the record. Rather, at this stage, we examine
with care each phase of the proceedings from the commission of the
offense through the appellate review of the conviction. Whenever this
review demonstrates “good cause” within the meaning of Article
67(d) (3), the petition is granted ; briefs are required, and arguments
are heard. In this way we have developed a body of case law-Eorthe
guidance of courts-martial after full opportunity for the expression
of the views by prosecution and defense.

The opinions have touched upon all phases of the activities relating
to military justice. Reference to but a few of our holdings will suf-
fice to demonstrate their general nature.

From the outset we have demanded that counsel for the government
and for the accused display a high degree of professional competence,
and have not hesitated to reverse convictions resulting from any se-
rious departure from this standard, whatever the plea of the accused
may be.

The dominance and independence of the law officer of a general
court-martial have been established, and his position has been equated
to that of a judge of the Federal District Courts. In an early case we
had occasion to bring home to the Services the preeminence of this
position. The record of trial in the case of United States v. Berry, 1
USCMA 235, disclosed that the president of a general court-martial,
relying solely on his superior rank, had usurped the law officer’s func-
tions by brushing aside his rulings at every turn, and foreclosing all
possibility of the exercise of his statutorily imposed responsibilities.
Reversing the resulting conviction, we declared :

“If the president of a general court-martial—freely selected as he is
by the convening authority, possibly more concerned with military dis-
cipline than with law administration, and almost certainly less well
informed within the latter sphere under ordinary circumstances—is able
to usurp the judgelike functions of the law officer, then, we are much
afraid, at least one barrier interposed by Congress in the path of what
has been popularly characterized as command ‘influence’ has been
weakened, if not removed.”

Again, in United States v. Knudson, 4 USCMA 587, the law officer
granted a defense motion for a continuance. While this continuance
was in effect, the convening authority ordered the court-martial to
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reconvene and proceed with the trial. The order was complied with.
We reversed the conviction for the convening authority’s action was
flagrantly violative of the provisions of Article 51 which declares that
the law officer’s rulings on interlocutory questions—including motions
for continuance—are final and constitute the ruling of the court.

Opinions of this type have served to create an atmosphere in which
the Congressional mandate that courts-martial take on all of the at-
tributes of a judicial tribunal may be carried out. This area of mili-
tary law has been further aided by the law officer program initiated
by the Department of the Army. Under this program specially se-
lected senior officers deemed best qualified by maturity, temperament,
training, and experience to perform judicial functions, are designated
by the Judge Advocate General as judicial officers. Their sole duty
is to serve as law officers of general courts-martial, and they are as-
signed to Judicial Areas or Circuits, This program is under the super-
vision of The Judge Advocate General, and operational control is ably
maintained by Colonel Edward T. Johnson, JAGC, Chief of the Field
Judiciary Division. Its initiation is a major forward step worthy of
emulation and, indeed, of adoption, by the other Services. Similar
advances could and should be made in the training, assignment and
supervision of prosecution and defense personnel. Moreover, the phys-
ical lay-out of the courtroom should be altered to reflect the dominant
position of the law officer. At present, the Manual for Courts-Martial
prescribes an arrangement which tends to conceal rather than em-
phasize the law officer as the central figure of the trial. This is not
at all consonant with the objective of Congress to establish a system
of courts-martial approximating as closely as possible the District
Courts of the United States.

“Command influence”, adverted to above, has been further checked
by decisions in which we have reviewed pre-trial lectures of convening
authorities and staff judge advocates to members of courts-martial,
as well as of policy declarations circulated by these individuals as well
as others in the chain of command. Whenever it has appeared that
such lectures or directives have interfered with the conduct of the trial
or have influenced its outcome in any way, they have been condemned
and their use curtailed by opinions which have at the same time de-
lineated permissible areas of application.

By far the broadest and most difficult area of our review has been
with problems created by the Manual for Courts-Martial. Through
this means, the President has codified the rules of procedures and of
evidence, as well as the table of maximum punishments under the
authority delegated to him in Articles 36(a) and 56 of the Code.
Many of its provisions have been found to be in conflict with the Uni-
form Code and have been declared illegal and void. A few examples
will suffice to show the general nature of the Manual’s deficiencies.



In an early case, we reviewed a sentence which included, inter alia,
confinement on bread and water for 30 days, with a thoughtful provi-
sion for one full meal every third day—a sentence which paragraph
125 of the Manual purports to authorize. Noting the Congressional
purpose of limiting such sentences to 3 days and to individuals em-
barked upon a vessel, we nullified the Manual provision. (United
States v. Wappler,2 USCMA 393.)

Again in United States v. Rosato, 3 USCMA 143, and United States
v. Eggers, 3 USCMA 191, we struck down a provision which sought
to authorize the forced extraction of samples of an accused’s hand-
writing. Similar treatment was given a provision which permitted
compulsory voice identification. United States v. Greer, 3 USCMA
576.

Attempts to create substantive law through this means have come
to our notice. When these attempts have conflicted with the Cadeor
other applicable provisions of law, they have been declared void. So,
in the discussion of desertion, the Manual provides that a contingent
intent to return to the service shall be held to be an intent to remain
away permanently. This provision was abrogated. United States v.
Rushlow, 2 USCMA 641.

Procedures prescribed by the Manual which have been found to con-
flict with the Constitution have been condemned. Thus, in United
States v.Jacoby,11 USCMA 429, it appeared that depositions of prose-
cution witnesses were taken without affording the accused or his coun-
sel an opportunity of confrontation. The practice was stopped.

Article 71(¢) forbids the execution of any sentence which includes,
unsuspended, a dishonorable or bad conduct discharge, or confine-
ment for 1 year or more, until such sentence is affirmed by a board of
review, and, where pertinent, by this Court as well. Inspired by the
Manual, a practice designed to circumvent this provision was adopted.
Under it, convening authorities suspended execution of the discharge
and ordered confinement of less than 1 year into execution. Upon
completion of appellate review, the suspension of the discharge was
vacated without the hearing required by Article 72(a). In this man-
ner the Services, in flagrant disregard’ of law, sought to have their
cake and eat it as well. United States v. May,10 USCMA 358. When
we pointed out the illegality of the procedure, it was argued that our
opinion had increased the number of discharges carried into execution.
The complaints overlook the truth of the matter. Official records of
the Department of the Army adverted to by the government and the
defense when United States v. Hamill, 8 USCMA 464, was briefed
and argued, show that prior to the May decision, only a negligible
number of individuals whose discharges were suspended on that
basis were ever restored to duty. This number has not been decreased
by any decision of this Court.
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When one of the decisions relating to the Manual for Courts-Martial
was published, the Honorable Margaret Chase Smith called it to the
attention of the United States Senate with the following observations:

“. .. This is not the first time that the executive branch of the Govern-
ment has circumvented the will of Congress and the clear intent of the
law. We see that quite often. I rejoice that the United States Court
of Military Appeals has not only had the wisdom but the courage as
well to call the hand of the Navy in its defiance of Congress on this
point. It surely gives real hope that this tribunal will not be the mere
lackey of the naval and military brass. Tt gives real hope that justice
will be guaranteed to GI's.”

(Congressional Record—Senate, May 25, 1933, Volunie 99, Part 4, pages
5448-5450).

Proceeding from the basic premise of applicability of the United
States Constitution to members of the Armed Forces, the Court has
on numerous occasions enforced the rights which have their source in

the Constitution. So, it has been held that an individual is entitled to
the assistance of counsel at all stages of the proceedings against him.
Thus, when, before charges are preferred, a suspect requests an op-
portunity to consult with counsel and his request is denied, a state-
ment thereafter obtained from him—causally connected with this de-
nial—will not support a charge of making a false official statement.
United States v. Gunnels, 8 USCMA 130.

The constitutional guarantee of freedom of speech, llnnted by rea-
son has been recognized. United States v. Voorhees, 4 USCMA 509.
See also, United States v. Wysong, 9 USCMA 249.

Freedom to marry, subject only to the reasonable requirements
normally imposed, has been acknowledged. Thus, in United States v.
Nation,9 USCMA 724, the Court held a Navy regulation relating to
marriages of military personnel abroad illegal because the conditions
it imposed upon the marriage application were so unreasonably broad
and restrictive as effectively to deprive servicemen of the right to
marry.

Again, in United States v. M illdebrandt, 8 USCMA 635, an order
requiring a man to report his financial status to his commanding offi-
cer while on leave was held illegal. The concurring opinion described
the basis in these terms:

‘“Persons in the military service are neither puppets nor robots. They
are not subject to the willy-nilly push or pull of a capricions superior,
at least as far as trial and punishment by court-martial is concerned.
In that area they are human beings endowed with legal and personal
rights which are not subject to military order. Congress left no room
for doubt about that. It did not say that the violation of eny order

was punmhable by court-martial, but only that the violation of a lawful
order was.”

While striking down military orders which impinge on personal
rights, the Court recognized the duty of commanders to discharge the
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requirements of their assignments, and has assured them in this area
by acknowledging that “it is not our function—remote from the
problem as we are in time, place and setting—to substitute our judg-
ment for that reasonably exercised by an officer in command of per-
sonnel.” United States v. Trani, 1 USCMA 293. Through this
approach, we believe we have strengthened immeasurably the posi-
tions of commanding officers. See, United States v. Y unque-Burgos,
3 USCMA 498.

Our insistence upon strict compliance with the provisions of the
Uniform Code has resulted in the elimination of many of the justified
grounds for the complaints lodged against the earlier procedures.
Competency of legal personnel has improved, freedom from com-
mand influence has been insured to a great degree, and lack of due
process no longer characterizes military tribunals. Our experience
with the Code has demonstrated its effectiveness as an instrument of

justice as well as of discipline. Moreover, the claims that it will not -

function satisfactorily in time of war are wholly belied by one unalter-
able and incontrovertible fact. /ts provisions were introduced during
the Korean War without disrupting the court-martial system in the
slightest degree and without impairment of military discipline or
effectiveness.

Civilian supervision of courts-martial has proven its worth. To
continue its effectiveness it must be exercised with a clear understand-
ing of the conditions which brought it about.. Inasmuch as most, if
not all, of the difficulties experienced by the military services since the
inception of the Code have resulted from their own attempts to revert
to “the old system” through manipulations of the Manual for Courts-
Martial, and departmental regulations, close scrutiny of all practices
thereby introduced must be maintained.

Areas for improving operations under the Code remain. The fol-
lowing modifications, each within the spirit of the present enactment,
are necessary and desirable:

1. The summary court-martial should be eliminated and its dis-
ciplinary powers transferred to the officer now authorized to convene
such courts. This authority should be exercised in the manner pres-
ently prescribed by Article 15. The right of the individual to de-
mand trial by special court-martial should be preserved. Such a
change will eliminate time-consuming procedures rarely understood
by those who are charged with their administration, while it will as-
sure effective disciplinary sanctions for infractions of the rules. It
will not constitute a previous conviction for any purpose nor time
lost nor a permanent blot on the individual’s military record which
will follow him into civilian life.

2. The jurisdiction of a special court-martial under Article 19 of
the Code should be modified to eliminate bad conduct discharges as
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a part of the permissive punishments of such tribunals. This pro-
posal was advanced in the Court’s first annual report, and is further
supported by the actions of the Army and the Air Force, as well as
by the findings of a study group appointed by the Code Committee.
The gravity of a punitive discharge is such that it should not be im-
posed except upon conviction by a judicial tribunal wherein the
offender is afforded all of the safeguards of true due process of law.
The Army has eliminated them at the special court-martial level en-
tirely. They are imposed by special courts-martial convened within
the Air Force only if qualified legal personnel are available to repre-
sent both the prosecution and the defense. KNO sound reason for con-
tinuing this power has been advanced to support the continuation of
a punishment found unsupportable by the Court, two major Services,
and a committee consisting of representatives of the Court and the
Serv1ces _/

- 8. The law officer program initiated by the Department of the
Army should be established by law.

4. Additional authority should be vested in the law officer. He
should be empowered to:

(a) Preside over the trial of an accused by general court-martial
in a “jury-waived” session, provided the accused, upon the advice of
counsel, requests it.

(b) Pass on, with finality, all challenges (Article 41(a)) and all
interlocutory questions including motions for findings of not guilty
and those pertaining to the sanity of an accused. (Article 51(8)).
These matters should be disposed of without the necessity of con-
vening the members of the court-martial.

(¢c) Impose the sentence in every case (Article 51(a)) and to
punish for contempt (Article 48).

5. The boards of review, now established in the offices of the Judge
Advocates General of each of the Armed Forces (Article 66(a))
should be consolidated under the Secretary of Defense and termed
“Military Courts of Review.”” The members, officers or civilians
should be appointed for a fixed term by the Secretary of Defense.
They should sit in panels of three, no two of whom shall be appointed .
from any one service. Their authority (Article 66 (¢) and (d))
should remain unchanged. This modification will insure greater in-
dependence and accomplish more substantial uniformity in the appli-
cation of the Code throughout the Services, as well as uniformity in
the sentences finally approved.

6. To assure its independence as a judicial tribunal and to eliminate
the possibility of interference by administrative agencies with the full
discharge of its judicial obligations, it is further recommended that
the tenure of the Judges of this Court be for life, rather than for a
term of years.
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7. The unusual increase in the use of the administrative discharge
since the Code became a fixture has led to the suspicion that the Serv-
ices were resorting to that means of circumventing the requirements
of the Code. The validity of that suspicion was confirmed by Major
General Reginald C. Harmon, then Judge Advocate General of the
Air Force, at the Annual Meeting of The Judge Advocates Association
held at Los Angeles, Calif., August 26, 1958. He there declared that
the tremendous increase in undersirable discharges by administrative
proceedings was the result of efforts of military commanders to avoid
the requirements of the Uniform Code. Although he acknowledged
that the men thereby affected were deprived of the protections afforded
by the Code, no action to curtail the practice was initiated. (The
Judge Advocate Journal, Bulletin No. 27, October, 1958, pages 5, 6.)

To close this avenue of circumvention, it is recommended that Con-
gress make specific provision for the judicial review of questiops-of
law, on petition of the aggrieved party, relating to administrative
discharge proceedings which have resulted in the separation of the
individual concerned under conditions other than honorable. Ex-
haustion of administrative remedies should be made a condition prece-
dent to such review and provision should be made for the direction
of the substitution of an honorable or general discharge for that
originally executed.

With these modifications, we are confident the advances in military
jurisprudence made by the Uniform Code will be preserved and con-
tinued progress toward its ultimate objective will be assured.

Judge Latimer does not concur outright in this report. Principally,
his objections are to some of the proposed modifications.

Respectfully submitted,
Roeert E. QUINN,
Chief Judge.
Georce W. LATIMER,
Judge.
Homer Fercuson,

Judge.
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STATUS OF CASES

UNITED STATES COURT OF MILITARY APPEALS
CASES DOCKETED

Total as of | July 1, 1958 } July 1, 1959 | Total as of
Total by services June 30, |to June 30, [ to June 30, | June 30,
1958 1959 1960 - 1860

.. Petitions (Art. 67(b)(3)):

Army. - . 7, 162 595 342 8, 099

NaVY - o oo 2, 146 289 310 2, 745

Air Forece, oo oc oo ._ 2, 407 459 330 3, 196

Coast Guard_ ________.________.___ 34 4 1 39

Total oo __ 11, 749 1, 347 983 14, 079
Certificates (Art. 67(b)(2))

Army__ . 86 19 6 111

NaVY ol 140 11 23 174

Air Foree_ . _ - _ o ______ 32 4 7 43

Coast Guard.. .. ___________________ 5 1 0 6

Total .. .. 263 35 36 334
Mandatory (Art. 67(b)(1))

Army._ . ol 31 0 0 31

Navy . e 1 1 1 3

Air Foree_ _ ... .____ 1 0 1 2

Coast Guard_ _____________.________ 0 0 0 0

Total . . 33 1 2 136

Total cases docketed_ . __.___.______ 12, 045 1, 383 1, 021 | % 14, 449

12 Flag officer cases; 1 Army and 1 Navy.

314,235 cases actually assigned dockelt numbers. 88 cases counted as both Petitions and Certificates.
4 cases Certified twice. 114 cases submitted as Petitions twice. 2 Mandatory cases filed twice. 5 Manda-
tory cases filed as Petitions after second Board of Review Opinion. 1 case submitted as a Petition for the
third time.
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COURT ACTION

Total as of | July 1, 1958 | July 1, 1959 | Total as of
Total by services June 30, |toJune 30, | to June 30, June 30,
1958 1959 1960 1960

Petitions (Art. 67(b)(3)):

Granted. __ . ___.__________ 1,170 148 124 1, 442
Denied - oo 10,087 | 1,282 843 | 12,212
Denied by Memorandum

Opinion_ _ . .. _______ 0 1 1 2
Dismissed_____________________.____ 9 0 0 9
Withdrawn_ ______________________ 240 39 20 299
Disposed of on Motion to dismiss:

With Opinion_________________ 7 0 0 7

Without opinion__.____________ 32 4 0 36
Disposed of by Order setting aside

findings and sentence_____________ 2 0 1 3
Remanded to Board of Review.______ 54 53 8 ~115
Court action due (30 days)3___.____ 153 67 77 77
Awaiting briefs 3___________________ 66 29 19 19
Certificates (Art. 67(b)(2)):

Opinions rendered . ______________ 251 31 29 311
Opinions pending 3_________________ 6 6 10 10
Withdrawn_ _ - ___________ 5 0 1 6
Remanded________________________ 0 0 1 1
Set for hearing 3. ___________....... 0 0 0 0
Ready for hearing 3_ _______________ 1 0 1 1
Awaiting briefs®___________________ 1 6 6 6

Mandatory (Art. 67(b)(1)):

Opinions rendered_ . _ . _____________ 31 2 2 35
Opinions pending 3_________________ 2 0 1 1
Remanded_ _____________________.__ 1 0 0 1
Awaiting briefs®___________________ 0 1 0 0
Opinions rendered:

Petitions_ . . 958 157 113 1,228
Motions to Dismiss. - _.____________ 9 1 0 10
Motion to Stay Proceedings___._.____ 0 1 0 1
Per Curiam grants_________________ 22 0 0 22
Certificates. - - _________ 220 25 27 272
Certificates and Petitions.__________ 30 5 2 37
Mandatory_ .. ____________. 31 2 2 35
Remanded_._____________________ 1 48 6 55
Petition for a New Trial . ___________ 1 0 0 1
Petitions for Reconsideration of Peti-

tion for New Trial______________._ 1 0 0 1
Motion to Reopen_________________ 1 0 0 1

Total ____ o ____. 1,274 239 150 | +1,663

3 As of June 30, 1958, 1959, and 1960.

41,663 cases were disposed of by 1,594 published opinions. 87 opinions were rendered in cases involving
52 Army officers, 18 Air Force officers, 14 Navy officers, 2 Coast Guard officers, and 1 West Point Cadet.
In addition 19 opinions were rendered in cases involving 20 civilians. The remainder concerned enlisted
personnel. The Court remanded 47 cases in Fiscal Year 1959 by Order and 6 cases in Fiscal Year 1960 by
Order.
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COURT ACTION—Continved

Total as of | July 1, 1958 | July 1, 1959 | Total as of
Total by services June 30, |to June 30, | to June 30, June 30,
1958 1959 1960 1960
Completed cases:
Petitions denied_ _ _________________ 10, 087 1, 282 843 | 12,212
Petitions dismissed.______.___.___..__ 9 0 0 9
Petitions withdrawn____________.____ 240 39 20 299
Certificates withdrawn_______._____ 5 0 1 6
Opinions rendered - _ .. _____________ 1, 267 192 144 1, 603
Disposed of on motion to dismiss:
With opinion____._____________ 7 0 0 7
Without opinion_______._____.___ 32 4 0 36
Disposed of by Order setting aside
findings and sentence.____________ 2 0 1 3
Remanded to Board of Review.______ 55 51 9 115
Total _____ ... 11,704 1, 568 1,018 14, 290
Pending completion as of—
June 30, June 30, June 30,
1958 1959 1960
Opinions pending. .. __ . _______.__._ 86 30 38
Set for hearing______ __ _________________________ 2 0 1
Ready for hearing___ __________________________. 0 1 0
Petitions granted—awaiting briefs_ _______________ 28 15 9
Petitions—Court action due 30 days_..__..__.___. 153 67 77
Petitions—awaiting briefs______________________. 66 29 19
Certificates—awaiting briefs_____________________ 1 6 6
Mandatory—awaiting briefs__ _____________.______ 0 1 0
Total . . 336 149 150
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Army

EXHIBIT B

Court-Martial Cases

Navy

Air Force
Coast Guard

Total

Cases Reviewed by Boards of Review

Navy..._
Air Force

Coast Guard

Total

Cases Docketed with U.S. Court of Military Appeals

Army
Navy

Air Force

Coast Guard

Total

For the Period
July 1, 1959, to June 30, 1960

57,166

46, 281
20, 261
830

124, 538

1,604
4,011
1,518

26

7,159

348
334
338

1,021
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REPORT OF THE JUDGE ADVOCATE GENERAL OF THE ARMY

Records of trial received by The Judge Advocate General during
Fiscal Year 1960 (1 July 1959 through 30 June 1960) :

For review under Article 66_ — e 1, 560
For examination under Article 69____ - _— 500

Total__ e ———————— - 2,060

Workload of Boards of Review during Fiscal Year 1960 :

Ox hand at beginningof period —_______________ ____ ___ _________ 147
Referred for review._ oo meoao__ e *1,582

Total o e - 1,729
Reviewed.. ——— — — _ 1,604
Pending at close of period___ e mmmm—mmmeeo 125

Total .. ——— -— 1,729

*Includes 22 cases received for review under Article 69 and referred to Boards of Review.

Of the 1664 accused whose cases were reviewed by Boards of Review
pursuant to Article 66, and finalized in accordance with Article 71
during fiscal year 1960, 1251 (75.2 percent) requested representation
by appellate defense counsel before the Boards of Review.

The records in the cases of 362 accused were forwarded to the United
States Court of Military Appeals pursuant to the three subdivisions
of Article 67(5) ; this represents 22.6 percent of the number of accused
whose cases were reviewed by Boards of Review during the period.

There has been a steady decrease in the number of general courts-
martial per thousand strength during the past several years. This
reduction has been attributed to such factors as the higher standards
now required by the Army of personnel inducted and enlisted into
the service, and the fact that a number of the misfits and malcontents
are being administratively separated from the service prior to their
involvement in serious trouble.

Additional changes in basic military law have occurred as a result
of recent appellate court decisions. Two of these cases are illustrative
of the changes:

(1) Use of depositions. United States v. Jacoby, 11 USCMA
429, 29 CMR 244, overruled well established law in holding
that “the accused [must] be afforded the opportunity (al-
though he may choose knowingly to waive it thereafter) to
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be present with his counsel at the taking of written deposi-
tions.” This decision has had far-reaching effects on the ad-
ministration of military justice in the Army, particularly in
view of the transient status of service members. It has re-
sulted in time-consuming delays in trials, undue expense to
the government, as well as dismissal of charges for economic
reasons, i.e., because the cost of prosecution, considered in the
light of the nature of the alleged offenses, does not warrant
trial of the offender. For example, it may be necessary for
the accused and his counsel to be transported to distant points
to interrogate the various witnesses, or, in the alternative,
the witnesses must be sent, at government expense, to the place
of the trial.

(2) Commutation. United States v. Russo, 11 USCMA 352, 29
CMR 168, expressly overruled prior decisions in holding that
both the convening authority and a board of review hagthe
authority to commute a death sentence to dishonorable dis-
charge and confinement at hard labor. In United States v.
Plummer, 12 USCMA 18, 30 CMR 18, the Russo case was
cited for the proposition that “a convening authority or a
board of review might properly reduce a sentence through
exercise of the power of commutation. There is considerable
doubt as to the extent convening authorities and boards of re-
view may be permitted in the future to “commute” a sen-
tence, a power historically within the executive branch of
government. Confusion has now been injected into an area
that previously was well-settled in military law.

As I stated in my last report, the Secretary of the Army appointed
a committee of general officers in October 1959 to make a searching
study of the Uniform Code of Military Justice, to determine its effect
on good order and discipline in the Army, and to recommend im-
provements by legislation or by any other means that appear to be
indicated.

The Committee first made a survey of the Department of the Army.
It canvassed all of the officers exercising general court-martial juris-
diction in the Army. In addition, a representative survey was made
of battle group commanders, battalion commanders, and an appro-
priate number of company and battery commanders. A sampling also
was made of the attitudes and opinions of over 2,000 enlisted men.
The Committee studied the military codes of several other countries,
including the United Kingdom, Canada, France, Italy, and The
Netherlands.

The Committee’s findings generally show that throughout the Army
our commanders do not have enough authority under Article 15,
Uniform Code of Military Justice. The preponderant majority of
commanders stated that if they could make only one change in the
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present Code it would be to give the commander greater authority to
take summary action under Article 15. In addition, many com-
manders, particularly at battalion, battle group, and regimental levels,
stated that special courts-martial procedures had become too elaborate
and technical for non-lawyers. The Committee recommended an
expanded Article 15 to equal sentences now given by summary courts-
martial and to compare favorably with sentences actually served as
a result of special courts-martial. Adequate safeguards to protect
the accused are provided. By enlarging the commander’s authority
under Article 15, the Committee believed that summary and special
courts-martial should be abolished. The Committee concluded that
such a change not only would improve the administration of military
justice, but would also benefit the accused charged with a minor offense
in that he could be corrected without the stigma of a court-martial
conviction.

“Most commanders viewed general court-martial proceedings as being
too slow and cumbersome. Especially criticized was the complicated
and duplicitous nature of the pre-trail stages, which frequently in-
clude four separate investigations. The major criticism found in the
Committee survey relating to the trial itself was that legal technicali-
ties require too much of the court members’ time. The Committee
recommended changes which would simplify general court-martial
procedures.

To provide for more stability in military law the Committee recom-
mended that the United States Court of Military Appeals be increased
to five members and that the two additional members be chosen from
among retired legal specialists of the services. The Committee
strongly recommended that the chief judge be a civilian and that a
majority of the court be civilians.

The Committee also recommended that, if an accused requests and
the convening authority approves, a trial by general court-martial
could be conducted by the law officer as a one-officer court. The Com-
mittee further recommended that any general court-martial may be
convened without the members present in order preliminarily to dis-
pose of motions and other purely legal matters. ‘

In recent years several states and the Federal government have
adopted laws which provide for the imposition of indeterminate
sentences rather than fixed sentences. The Committee found that
adoption of such a system in the military service would insure that
military personnel who have been convicted could be rehabilitated
for duty as soon as possible.

The Committee would also provide, by way of post trial action,
that there would be no staff judge advocate review of a general court-
martial case or a review of the legality of the findings at the convening
authority level. In effect, such a review would be made by the defense
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?ounsel’s filing a motion for appropriate relief, e.g., new trial, rehear-
Ing, or revision, with the law officer. The convening authority would
not pass upon the legality of the findings. However, he would retain
his present powers to approve, disapprove, reduce, remit, or suspend a
court-martial sentence just as he does today. Boards of Review and,
In appropriate cases, the United States Court of Military Appeals,
would retain their present powers to review general court-martial
cases for legality of findings and the sentence. However, Boards of
Review would no longer have the power to determine the appropriate-
ness of a legal sentence.

The Secretary of the Army would appoint one or more sentence
control boards which would review sentences after the convening au-
thority has forwarded the record to the Office of The Judge Advocate
General. The sentence control board would examine the sentence as
soon as the record of trial arrives to determine the ‘lpplOl)IldteneSS of
the sentence. The board would have the power to reduce, susperd or
otherwise modify the sentence, but not to increase it. The board
would also perform the functions of the present Army-Air Force
Clemency and Parole Board. (Suspend or remit sentences, release on
parole, restoration to duty, and release from confinement.)

There are some 25 or 30 judicial decisions that both commanders
and Army lawyers believe substantially hamper the operation of the
Army. The time-honored rule on the presumption of intent to desert
has been held invalid. A military policeman on patrol who thinks a
soldier is absent without proper authority may not ask the soldier for
his pass or identification card until he has warned him of the sub-
stance of Article 31, Uniform Code of Military Justice. Recent re-
strictive opinions on search and seizure make it difficult to maintain
good order and discipline in certain areas. The Committee has rec-
ommended remedial legislation to correct the difficulties brought about
by these and other holdings.

In summary, the Commlttee believes that the Uniform Code, even if
amended in accordance with the Department of Defense Omnibus
Amendments (these proposed amendments are essentially the same
proposals which have been advanced by the Services since 1953), will
not meet the requirements imposed by operations in wartime. How-
ever, the Committee adopted several of the Omnibus Amendments.
The Committee believes that its recommendations would lead to a bet-
ter administration of military justice, in wartime and in peace. The
findings and recommendations of the Committee were unanimous.

The Secretary of the Army and the Chief of Staff of the Army have
approved the Committee’s report. The Department of the Army has
recommended that support for the Department of Defense Omnibus
Amendments be withdrawn and that the legislative proposals of this
Committee be adopted. AsThe Judge Advocate General of the Army,



I adopt the report and recommend passage of the bill incorporating
the Committee’s recommendations attached as Annex A.

The Corps has continued to conduct an extensive recruiting pro-
gram in an effort to alleviate its personnel shortage. We have visited
approximately 110 accredited law schools each year for the past 3
years, announced our vacancies to local, state, and national bar as-
sociations and in legal periodicals, yet we are still faced with a criti-
cal personnel problem. During fiscal years 1957, 1958, and 1959, our
retention rate of obligated tour officers was about 2.5 percent, the
lowest of any branch in the Army. While our retention rate increased
to 8.1 percent in fiscal year 1960, this was achieved by our policy of
assigning obligated tour officers, where possible, to the overseas areas
of their choice, when the officer extended his category after serving
at least one year at a permanent station within the United States.
Fiscal years 1959 and 1960 were our best years, by far, in obtaining
career officers. Even so, only 31 lawyers from civilian sources ac-
cepted Regular Army appointments. During this same period, the
Corps lost 47 experienced career officers. . As stated in my report last
year, drastic and immediate action, including legislation, is necessary
to provide an incentive for lawyers to seek a career as judge advocates
in the Army or to provide for the legal training of officers who are
already motivated toward a military career.

During fiscal year 1960, The Judge Advocate General’s School, U.S.
Army, provided resident instruction for 568 military lawyers and
civilians employed by the government.

There were two cycles of the 11-week Special Course. The 125
graduates include two officers from the Philippines and one officer from
the Republic of Korea. This program of instruction for fiscal year
1961 has been reduced to 10 weeks, reflecting a reduced emphasis in
subject areas not considered essential for newly-commissioned judge
advocates.

The 29 members of the Eighth Advanced Class completed 35 weeks
of instruction on 27 May. The revised program of instruction for
fiscal year 1961 for the course, henceforth to be known as the Career
Course, includes an increase in the time devoted to jurisprudence,
comparative law, and international law. Military legal history was
added as a new subject. Time devoted to other subjects was cor-
respondingly decreased, but without any change in the time allotted
graduate-level theses. These changes were made pursuant to recom-
mendations of the Executive Committee of the Association of Ameri-
can Law Schools in December 1959 in connection with the proposed
award of graduate degrees. No degrees will be awarded, however,
until Congress enacts legislation authorizing such action,

The School also conducted the following courses during the year:
four Procurement Law Courses, a Contract Termination Course, a
Civil Affairs Law Course, a National Guard Judge Advocate
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Refresher Course, a United States Army Reserve Judge Advocate
Refresher Course, an International Law Course, a Law Officers’ Semi-
nar, and a Court Reporting class.

Nonresident training in Military Justice and other military legal
subjects was provided to more than 2,100 reserve judge advocates.
The School continued its support to the USAR school program with
distribution of instructional material to 78 judge advocate branch
departments, which conducted 108 classes in connection with the As-
sociate Judge Advocate Company and Advanced Officer Courses.
Approximately 1,082 reservist lawyers were enrolled in the USAR
School Program and 1,060 were enrolled in the Extension Course
Program.

Annual active duty for training for all 12 JAG detachments of The
Judge Advocate General Service Organization (TOE 27-500D) was
conducted at Fort Sheridan, Ill., from 26 June to 9 July 1960. Some
392 officers, warrant officers, and enlisted men attended. In addition
to specialized training conducted by detachment commanders, guest
speakers from the Office of the J udge Advocate General and other
agencies taught recent developments in Military Law, Civil Defense,
Medico-Legal problems, Russian strategic capabilities and Federal
Legislation.

Thirty editions of the Judge Advocate Legal Service were pub-
lished during this period, insuring a rapid dissemination to the field
of new developments in military law and allied subjects. The M:-
tary Law Review published four editions in which were intluded
articles, comments, and notes of interest and importance to judge
advocates. The numerous favorable comments recently received indi-
cate that this publication is regarded with high esteem by non-
military members of the legal profession.

In addition, the School continued to publish the Procurement Legal
Service, Department of the Army Pamphlet 715-50-series, a periodi-
cal digest of significant decisions and opinions concerning govern-
ment contracts and procurement law. This publication has a total
distribution in excess of_4,000.

In addition to scheduled publications, the 1959 Cumulative Pocket
Part to the Manual for Courts-Martial, United States, 1951, which
superseded the 1956 Cumulative Pocket Part, was published and
distributed during the past fiscal year.

Grorge W. HickMaN, JR.
Major General, USA
Annex A. (Rept to Sec of The Judge Advocate General
the Army) :
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FOREWORD

As a result of my personal study of the developments in the inter-
pretation of the Uniform Code of Military Justice and the observations
of Army commanders on the subject, on 7 October 1959 I appointed
the committee whose findings and recommendations were approved
by the Chief of Staff on 30 September 1960 and thereafter submitted
to me. I approve the attached report and recommendations of that
committee. .

Since the date of this report, there have been further interpreta-
tions of the Code which point up the necessity for the continuing
study of appropriate statutoryrevision. I have directed such a study.

I have followed the studies of the committee with great interest.
The objectives of the committee are laudable; the recommendations
are sound, workable and modern in concept.

The proposals in this report emphasize the dignity of the individual
and the responsibility of the commander for his men. This is fitting,
because the officers and soldiers of today’s Army represent the finest
in the world. Adoption of the philosophy and recommendations
herein will assure to the Army an incomparable system of justice,
fitted to the ever-changing concepts of warfare, and capable of adjust-
ment to the varied situations under which our troops must serve.

It is my desire that every officer in the Army become familiar with
this forward-looking study, forthrightly presented in terms of goals

and programs.

13 October 1960 Wilber M. Brucker
Secretary of the Army
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PART I. SUMMARY REPORT

STATEMENT OF THE PROBLEM

1. To study and report on the eflectiveness of the Uniform Code of
Military Justice and its bearing on good order and discipline within the
Army.

2. To analyze any inequities or injustices that accrue to the Govern-
ment or to individuals from the application of the Code and judicial
decisions stemming therefrom, _

3. Toinquire into improvements that should be made in the Code by
legislation or otherwise.

FACTS BEARING ON THE PROBLEM

1. The Uniform Code of Military Justice became effective 31 May
1951 during the Korean War (June 1950 to July 1953) and has had no
significant amendments.

2. The period 31 May 1951 to the present represents the only
experience of the United States Army with a military code interpreted
by a civilian appellate body.

3. During the fiscal years 1952 through 1959, inclusive, 915,369
persons were tried by Army courts-martial of all types. The highest
court-martial rate of the period was 113.3 per thousand in fiscal year
1953; the lowest was 66.2 in fiscal year 1959.

4. The average strength of the Army decreased from 1,597,000 in
fiscal year 1952 to 889,000 in fiscal year 1959 with progressive improve-
ment in quality as standards for acquisition and retention of personnel
were tightened.

5. As of 31 March 1959, 64.79, of all male enlisted personnel,
50.7% of Regular Army male enlisted personnel and 99.49 of non-
Regular Army male enlisted personnel were less than 26 years old.

6. There are two proposals for substantial changes in the Uniform
Code of Military Justice before the 86th Congress (Section I, Part IT).

a. HR 3387 is & DOD bill which incorporates changes that have
been requested by the Court of Military Appeals and the services
since 1953.

b. HR 3455 is an American Legion bill substantially in conflict
with the DOD bill.

STUDY PROCEDURES

At the outset the Committee decided on certain requisites for an
effective military justice system. Failure to fulfill these requisites
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in time of war will jeopardize our fighting ability. Against this
standard, the Uniform Code of Military Justice and any proposed
modification must be measured. In the Committee’s view the
requisites are:

1. An effective system of military justice must support the mission
of the armed forces both in war and in peace, at home and abroad.

a. It must contribute to the maintenance of armed forces in
instant readiness during periods of nominal peace and international
tension.

b. It must operate efficiently in the event of rapid and large-
scale mobilization.

c. It must operate efficiently under conditions of major con-
ventional or nuclear warfare.

2. An effective system of military justice must provide for the
rehabilitation of usable military manpower,

3. An effective system of military justice must foster good order
and discipline at all times and places.

4. An effective system of military justice must protect the military
community against offenses to persons and property at times and
places where civilian courts are not available.

5. An effective system of military justice must provide a commander
with the authority needed to discharge efficiently his responsibility in
connection with the points above.

6. An effective system of military justice must provide practical
checks and balances to assure protection of the rights of individuals
and prevent abuse of punitive powers.

7. An effective system of military justice should promote the con-
fidence of military personnel and the general public in the overall
fairness of the system.

8. An effective system of military justice should set an example
of efficient and enlightened disposition of criminal charges within the
framework of American legal principles.

The Committee developed a series of questions to elicit facts and
opinions bearing on these requisites. With the help of The Adjutant
General and The Judge Advocate General a representative sampling
of the opinions of enlisted persons, company, battalion and battle
group commanders, and military lawyers has been obtained. We
have had the benefit of the comments and recommendations of the
heads of Department of Army agencies, of the Commandants of the
National War College and the Army War College, and of all of the 96
senior commanders who are exercising general court-martial
jurisdiction in the Army.

Professional personnel of the Office of The Judge Advocate General
and the Judge Advocate General’s School have been used to the
fullest extent to analyze the interpretation of the Uniform Code of
Military Justice by the United States Court of Military Appeals.

2



The findings and recommendations of the Committee have been
reached after the most thorough exploration of sources of information
possible within the available time—and after painstaking evaluation,
applying collective experience and judgment. The proper adminis-
tration of military justice is a keystone in the operation of any fighting
force. Although our consideration has been limited to Army problems,
we feel certain that all services must observe the principles underlying
our recommendations—fairness, decentralization, simplicity and
stabildty.

There follow the findings and recommendations of the Committee,
which are discussed at length under topical headings in Part II.

COMMAND RESPONSIBILITY (Section A, Part II)
FINDINGS

1. Present legal prohibitions against activity which may have the
effect of influencing the decisions of persons responsible in judicial
affairs do not unduly interfere with the proper execution of command
responsibility.

2. The dividing line between the proper execution of command
responsibilities and illegal command influence is not understood by
the service-at-large.

3. Failure to understand this distinction tends to inhibit instruction
in disciplinary matters.

4. There is a need for additional instruction in the Army school
system for officers who are potential commanders of battalion and
higher units. This instruction should emphasize command respon-
sibilities in the field of discipline and military justice.

5. The offense of conduct unbecoming an officer and gentleman
has lost some of its meaning.

6. There is little evidence of any intentional effort to influence
findings or sentences of Army courts-martial or to interfere with
judicial functions.

RECOMMENDATIONS

1. That Article 37 be amended to enlarge the class of persons to
whom it applies.

2. That Article 133 be amended to carry dismissal as a mandatory
punishment.

3. That the Chief of Staff publish a directive to clarify for all com-
manders the distinction between proper exercise of command respon-
sibility and improper command influence.

4. That The Judge Advocate General institute a procedure for the
guidance of newly appointed general court-martial authorities.



COMMANDERS’ CORRECTIVE POWERS (Section B, Fart II)

FINDINGS

1. Restricted Article 15 powers encourage increased use of trial by
courts-martial. More than 50,000 soldiers were convicted by sum-
mary and special courts-martial in 1959.

2. Recorded Article 15 actions against officers have after-effects
which defeat correctional objectives.

3. Progressively higher technical standards must be met by sum-
mary and particularly special courts-martial.

4. Line officers do not receive sufficient training to conduct special
courts-martial trials in full compliance with the Uniform Code of
Military Justice.

5. Proposals to require that summary and special courts-martial be
operated by lawyers are not practical.

6. Proposals in the DOD amendments (HR 3387) for increased
Article 15 powers are inadequate.

7. It would improve discipline to increase commanders’ corrective
powers and to abolish summary and special courts-martial.

RECOMMENDATIONS

1. That the Uniform Code of Military Justice be amended to
increase Article 15 powers so as to eliminate summary and special
courts-martial.

2. That at the proper time an information plan be developed to
present this proposal to the Army and to the general public in proper
perspective. -

3. That Department of the Army reconsider present regulations
requiring permanent records of punishments administered to officers
under Article 15.

MILITARY JUSTICE PROCEDURES BEFORE TRIAL
(Section C, Part II)
FINDINGS

1. Judicial interpretations of Article 31 have invalidated rules
established in the Manual for Courts-Martial concerning the admis-
sibility of evidence.

2. Judicial interpretations concerning commanders’ authority to
order searches are not clear and do not appear to satisfy the needs of
the military service.

3. Maintenance of good order and discipline is impeded by the
interpretation of the law in the above subjects.

4. Procedures for pretrial investigation under Article 32 lack flexi-
bility and require excessive time.



5. In complicated cases better pretrial investigations and better
trials will result if the investigation is conducted by a trial counsel
and the accused is represented by a defense counsel.

RECOMMENDATIONS

1. That Article 31, Uniform Code of Military Justice, be amended
to eliminate the restrictions caused by some judicial interpretations.

2. That the Uniform Code of Military Justice be amended by adding
an article to define authority for searches in a military community.

3. That the Uniform Code of Military Justice be amended to permit
pretrial investigations (Article 32) by a trial counsel.

PROCEDURES IN TRIALS BY COURTS-MARTIAL (Section
D, Part IT)
FINDINGS

1. Trials by general courts-martial are slow and cumbersome.

2. The interests of the government and the accused do not require
trial of all cases by a court-martial consisting of a law officer and
members.

3. In special situations provision for trials before a law officer only
would increase the flexibility of the general court-martial.

4. The rule for mental responsibility (paragraph 1205, Manual for
Courts-Martial, 1959) hampers medical experts in giving clear and
definitive testimony.

5. Army procedures permitting agreed pleas of guilty operate to
the mutual benefit of the accused and the government.

RECOMMENDATIONS

1. That the Uniform Code of Military Justice be amended to permit
a general court-martial to be convened without the presence of mem-
bers for the purpose of settling legal questions in special sessions.

2. That the Uniform Code of Military Justice be amended to make
all identifiable problems of law matters for resolution by the law
officer alone.

3. That the Uniform Code of Military Justice be amended to permit
a law officer alone to sit as a general court-martial under conditions
specified in the statute.

4. That paragraph 12006, Manual for Courts-Martial, 1951, be
amended to incorporate a rule of mental responsibility conforming
with Section 4.01 of the American Law Institute’s Model Penal Code
(Tentative Draft No. 4, dated 25 April 1955).

5. That no change be made in Army procedures allowing agreed
pleas of guilty. '
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SENTENCES (Section E, Part 11)
FINDINGS

1. Administration of confinement facilities and treatment of
offenders have been complicated by judicial decisions invalidating
portions of the Manual for Courts-Martial.

2. The prestige of honorable officers and noncommissioned officers
is damaged by rules permitting confinement of officers without dis-
missal and confinement of noncommissioned officers without reduction.

3. The presence on a military post of an officer sentenced to dis-
missal without confinement pending completion of appellate review
impairs morale and discipline.

4. Opportunities for offenders to be restored to duty without the
issuance of punitive discharges have been decreased by the Cecil and
May decisions.

5. The Army has a superior system for screening, rehabilitating and
restoring prisoners in confinement.

6. Boards of review should review records of trial for legal correct-
ness and a specialized agency should review the appropriateness of
sentences.

7. Some advantages may be obtained by adjusting the law to clear
the way for the Attorney General to treat selected military prisoners
as youthful offenders,

RECOMMENDATIONS

That the Uniform Code of Military Justice be amended:

1. To clarify how and when sentences may be carried into execution;

2. To restate permissible sentences;

3. To restore Manual for Courts Martial rules for automatic reduc-
tion and limitations on the use of confinement except when dismissal
or punitive discharge is adjudged;

4. To establish indeterminate sentences to confinement;

5. To establish a sentence control board for review of certain
sentences and other clemency functions;

6. To remove the requirement that review for sentence appropriate-
ness be a function of a board of review;

7. To permit the Secretary to order military persons to their homes
pending appellate review of sentences to punitive separation when
confinement is not authorized; and

8. To authorize the Secretary to transfer selected military prisoners
to the Attorney General for further treatment as youthful offenders.

RECORDS OF TRIAL AND REVIEW OF FINDINGS
(Section F, Part IT)
FINDINGS

1. There is unnecessary duplication and wasted effort in the appel-
late review of general courts-martial proceedings.
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2. Many of the past issues litigated on review had no direct bearing
on the guilt or innocence of an accused or whether he had received a
fair trial.

3. The tendency toward the multiplication of adversary procedures
militates against the simplification of military justice.

4. The requirement for the general court-martial convening author-
ity to approve findings delays the appellate process and is unneces-
sary to military justice as long as the convening authority has full
powers of clemency with respect to the sentence.

5. Department of Defense amendments (HR 3387) will simplify
appellate review to some extent, but will not fulfill all the requirements
for needed improvement.

6. The key to important progress toward simplification is to provide
for review of sentences apart from legal procedures.

RECOMMENDATIONS

That the Uniform Code of Military Justice be amended:

1. To remove any requirement for a convening authority to approve
the findings of a general court-martial.

2. To incorporate authority to prepare summarized records of trial
in certain general court-martial cases.

3. To permit the law officer to hear motions for revision and rehear-
ing based on the record of trial and authorize revision proceedings or
rehearings to be held.

4. To remove the requirement for a staff judge advocate review.

5. To limit boards of review to consideration of correctness in law
and fact.

6. To authorize initial appellate review in OTJAG rather than by a
board of review when the accused has pleaded guilty to all specifica-
tions and charges of which he was found guilty.

7. To give TJAG additional powers in the disposition of (1) cases
initially reviewed in OTJAG, (2) cases in which a board of review or
the Court of Military Appeals has ordered a rehearing, and (3)
petitions for new trial.

JURISDICTION AND SUBSTANTIVE OFFENSES (Section G;
Part 1)

FINDINGS

1. Court-martial jurisdiction over retired members not on active
duty does not contribute to maintenance of good order and discipline
and can be eliminated.

2. The United States Court of Military Appeals has interpreted the
Uniform Code of Military Justice to invalidate traditional modes of
proof approved by the President as Commander in Chief.

3. The Uniform Code of Military Justice is inadequate to support
good order and discipline under present conditions because constant
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changes in definitions of offenses and modes of proof make court-
martial results uncertain.

4. The punishment presently imposable for missing movement of
a ship, aircraft or unit through design provides an inadequate deterrent
for such offenses.

RECOMMENDATIONS

1. That the Uniform Code of Military Justice be amended as follows
(by Articles):

a. Article 2—To eliminate jurisdiction over retired members not
on active duty.

b. Article 83.—To provide for punishing a person who procures
or permits his entry in the armed forces by any knowingly false
representation or deliberate concealment of his qualifications.

c. Article 86.—(1) To provide that absence without proper au-
thority for more than six (6) months in peacetime and thirty (30)
days in wartime creates a presumption of desertion unless the contrary
is proven.

(2) To provide that enlistment in another armed force shall
constitute desertion.

d. Article 92.—(1) To define the commands authorized to issue
general orders.

(2) To define “general order”.
(3) To establish the mode of proof of knowledge of general
orders.

e. Article 95.—To abolish the distinction between custody and
confinement.

f. Article 107.—To provide that statements made in line of duty
including statements made to investigators are official statements.

g. Article 118(3).—To proscribe an act inherently dangerous to
another. ’

h. Article 121.—To add the offense of embezzlement,

i. Article 123a.—To add a specific bad check statute.

j. Article 131.—To add the offense of false swearing when it
occurs in a judicial proceeding.

2. That the Table of Maximum Punishments be amended by
Executive Order to increase the confinement imposable for missing
movement of ship, aircraft or unit through design to one (1) year.

IMPROVEMENTS FOR STABILITY (Section H, Part II)

FINDINGS

1. The standing of the President’s regulations for military justice
has been diminished. _

2. Some cases are reversed because of errors of law that do not
materially prejudice the substantial rights of the accused.
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3. Current and future requirements demand increased stability in
the administration of military justice.

4. Less fluctuation in military justice would occur if the Court of
Military Appeals were increased to five members.

5. It is desirable that one or more judges of the Court of Military
Appeals have reasonably current backgrounds in military-legal service.

RECOMMENDATIONS

1. That Article 36 be amended to make the President’s regulations
final and binding on appellate bodies after having been laid before
the Congress for ninety days.

2. That Article 59 be amended to define material prejudice to the
substantial rights of an accused.

3. That Article 67 be amended to authorize a five-judge Court of
Military Appeals with members who have had recent military-legal
experience.

PENDING LEGISLATION (Section I, Part IT)

FINDINGS

1. The American Legion Bill (HR 3455):

a. Will create a requirement for more than twice the number of
military lawyers now on active duty as judge advocates.

b. Will create a separate line of command for military lawyers.

c. Will require the use of lawyers in all courts-martial—summary,
special and general,

d. Will severely limit military jurisdiction over officers and sol-
diers who commit civilian type offenses in the United States in peace-
time.

e. Will not fulfill the need of the service for an eflective military
justice system either in peacetime or wartime.

2. The DOD Amendments (HR 3387):

a. Will increase Article 15 powers of battalion and higher com-
manders.

b. Will reduce the number of trials by summary court-martial.

c. Will achieve some economy in preparation of general court-
martial records of trial.

d. Will simplify to some extent appellate review of general courts-
martial cases.

e. Will give The Judge Advocate General desirable flexibility in
dealing with orders for rehearings, petitions for new trial, and cases
reviewed in OTJAG.

f. Will not fulfill the need of the service for an effective system
of military justice in wartime.



RECOMMENDATIONS

1. That the Department of the Army continue to oppose HR 3455.
2. That the Department of the Army support legislation substan-
tially as set forth in this report.

RELATED PROBLEMS (Section J, Part IT)

FINDINGS

1. The Judge Advocate General’s Corps is losing experienced
officers faster than they can be replaced.

2. Judge Advocates with a background of line experience are
needed.

3. The active duty strength of the Judge Advocate General’s Corps
is marginal for the performance of military justice functions under the
Uniform Code of Military Justice.

4. There is a need for study of the military justice problems that
might face isolated or detached units.

5. Young line officers would benefit from acting as assistants to
trial counsel or defense counsel of a general court-martial.

RECOMMENDATIONS

1. That Department of the Army urge resumption of a program for
sending selected Regular Army officers to law school with a view to
later transfer to the Judge Advocate General’s Corps.

2. That Department of the Army study ways of making a career in
Judge Advocate General’s Corps more attractive.

3. That The Judge Advocate General study and prepare emergency
legislation to assure military justice support in the event of hostilities.

4. That the practice of having young line officers act as assistants
to a trial or defense counsel of a general court-martial be encouraged
if our plan for eliminating summary and special courts-martial is
implemented.
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PART II. DISCUSSION, FINDINGS AND
RECOMMENDATIONS

A. Command Responsibility

DISCUSSION

General. It is apparent that analysis and discussion of the
effectiveness and equity of our military justice system must start with
an examination of the relationship of the system to the operation of an
armed force. Unless there is agreement on terms such as ‘“‘command
responsibility”’,- “discipline”, and “justice”, there can be no common
ground for agreement on a solution.

If we start with the truism, “discipline is a function of command”,
we are at once at the core of one of the chief reasons for misunder-
standing between civilians and servicemen concerning the needs and
requirements of an effective system of military justice. To many
civilians discipline is synonymous with punishment. To the military
man discipline connotes something vastly different. It means an
attitude of respect for authority developed by precept and by training.
Discipline—a state of mind which leads to a willingness to obey an
order no matter how unpleasant or dangerous the task to be per-
formed—is not characteristic of a civilian community. Development
of this state of mind among soldiers is a command responsibility and
a necessity. In the development of discipline, correction of individuals
is indispensable; In correction, fairness or justice is indispensable.
Thus, it is a mistake to talk of balancing discipline and justice—the
two are inseparable. An unfair or unjust correction never promotes
the development of discipline. As stated in our preliminary report,
“All correction must be fair; both officers and soldiers must believe
that it is fair.”

Correction and discipline are command responsibilities in the
broadest sense, but some types of corrective action are so severe that
under time honored principles they are not entrusted solely to the
discretion of a commander. At some point, he must bring into play
judicial processes. It is his responsibility to select the cases which he
thinks deserve sterner corrective action than he is permitted to impose
by himself. When he has done this, it is not intended that he be able
to influence judicial decisions, for this would be nothing more than
action by the commander himself. When the judicial process has con-
cluded, however, a further opportunity is given the commander to
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exert his influence and leadership toward the establishment of disci-
pline. He is permitted to lessen the sentence if he thinks it is greater
than needed for disciplinary purposes.

It is important to note that, since discipline is a function of com-
mand, at each level of command there must be appropriate correc-
tional powers. If the corrective measures permitted for use by the
commander standing alone are insufficient for his needs, then he must
have access to greater powers, either by referring the case to a superior
officer or by referring it to a court-martial for trial. Decentralization
of corrective powers is important to military administration and
operation because it results in self-sufficiency of units.

Once a case is before a court-martial, it should be realized by all con-
cerned that the sole concern is to accomplish justice under the law.
This does not mean justice as determined by the commander referring
a case or by anyone not duly constituted to fulfill a judicial role. Itis
not proper to say that a military court-martial has a dual function as
an instrument of discipline and as an instrument of justice. It is an
instrument of justice and in fulfilling this function it will promote
discipline.

What then should the role of the commander be with respect to a
military justice system? He should have adequate corrective powers
to deal with the widest possible number of transgressions against law,
regulations and orders without resort to the processes of criminal law.
The interests of discipline do not require that he have any power to
interfere with the independent judgment of persons who are by law
responsible for judicial actions. '

Unlawful Influence—Art. 37. It is our opinion that there is nothing
in Article 37 of the Uniform Code of Military Justice, which is the
Congressional mandate against unlawfully influencing judicial action,
that is at all inconsistent with proper military administration and
operation. We have reviewed, with professional assistance, the deci-
sions of the Court of Military Appeals dealing with the problem of
so-called ““command influence”. It is not proper for us to say whether
we agree or disagree with factual determinations or inferences drawn
in those cases. We can say that the principles expressed in those cases
are entirely consistent with the maintenance of good order and disci-
pline. The Committee, therefore, supports the slicht extension to
Article 37 which is contained in the DOD omnibus bill (HR 3387).
The Committee believes that no person should be allowed to attempt
to coerce or improperly influence judicial action in the armed forces
and recommends an additional clarifying amendment to Article 37.

There is a great deal of confusion throughout the Army concerning
the meaning of ““command influence”. This is apparent in responses
received by the Committee from commanders at all levels. Part of
the difficulty comes from the term used, that is, ¢ command influence”.
Congress and the courts have never condemned command influence of
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the proper kind. All of the prohibitions are directed toward what
is known as llegal command influence. There has never been a
denial that discipline is a matter of command responsibility and there
are a great many actions that must be taken in the field of military
justice which are outright matters of command. Our review of the
problem leads us to believe that only the following things are, or
have been to date, considered to be illegal command influence:

a. To direct or suggest that all offenses of a specified type be tried
by courts-martial.

b. To direct or suggest that a specified minimum or maximum
punishment be imposed or approved for offenses of a specified type.

¢. To direct or suggest that a subordinate commander who is re-
quired to dispose of a case or recommend disposition perform such
duties in a manner which restricts the subordinate’s exercise of dis-
cretion under the Uniform Code of Military Justice.

d. To advise court members that a person brought to trial has
probably committed an offense.

e. To take any other action tending to predetermine the disposi-
tion of a case or to prejudge the findings or sentence in a case.

f. To refer critically to any action of a particular court-martial
member, law officer or counsel in his ecapacity as such in any past or
current case.

g. To direct intemperate language to members of his command
with respect to military justice matters.

These principles are relatively easy to understand, even though
unexpected factual circumstances may bring them into play. There
seems to be no reason why they should be regarded as preventing
proper guidance toward required standards of conduct or as pre-
venting the development of proper discipline. However, responses
from commanders of companies, battalions, and battle groups, fre-
quently carry an undertone that education and instruction are some-
how outlawed. Even some of our senior commanders have formed
the opinion that rules against illegal command influence prevent
proper training, particularly of the officers of their command. The
danger of this belief is that it can lead to failure on the part of a com-
mander to carry out his responsibilities to develop the highest possible
standards of conduct among officers and enlisted men. It can lead
to a feeling that disciplinary matters are purely a judicial problem
rather than a command problem.

A program should be begun at once to counteract the confusion
and frustration that is becoming evident. This program should em-
phasize the importance and value of command influence of the right
type. It should emphasize the responsibility of command for the
proper handling of disciplinary problems and clear up in the mind
of commanders any idea that the courts have condemned this kind
of command activity. Commanders also should be told as clearly
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and accurately as possible those things that are forbidden by law,
and the tests that are applied when judicial bodies examine the pro-
priety of command instruction or action. In most of the command
influence cases appellate bodies have recognized that the officer re-
sponsible was trying to improve his unit. In his concern for the
whole he infringed the rights of an individual. Responses of officers
surveyed showed also that even when influence was thought to exist
it was frequently inadvertent. A substantial number of enlisted men
believe commanders influence findings and sentences at least oc-
casionally.

Officer Conduct. The Committee’s surveys of commanders at all
levels indicate that standards of officer conduct throughout the Army
are probably higher than at any time since World War II. These
standards, as might be expected, are having a beneficial effect upon
good order and discipline. However, commanders feel that much
more could be accomplished along these lines.

In connection with the question of officer standards, there is one
specific amendment to the Uniform Code which the Committee be-
lieves would be of some benefit. Under the Code, a paradox exists.
An officer may be tried and found guilty ot conduct unbecoming to
an officer and gentleman and yet be continued on duty. It seems to
us that there is virtue in the older rule that when an officer is found
guilty of this particular offense, a dismissal should follow. The
Committee is not under any misapprehension that there were ever a
great number of convictions and dismissals of officers under this pro-
vision. In fact,'the existence of the mandatory penalty sometimes
encouraged court members to vote for an acquittal rather than a
conviction. Nevertheless, when a conviction under this article did
occur it determined the convicted person to be unfit for further as-
sociation with honorable officers. This had a salutary affect and we
are recommending an amendment to Article 133, Uniform Code of
Military Justice, to provide that a person convicted of this article
shall be dismissed from the service.

Education and Guidance. One of the results of our study and
consideration of the problem of command responsibility toward
military justice is that we are not entirely satisfied with the objective
of our training of officers in military justice. A great deal of effort
is being expended in training in the technicalities of military law—
training line officers to act to some extent in the capacity of lawyers.
This training has become more and more necessary as the influence of
interpretation of the Code has been felt in special courts-martial.
There is a tendency to regard military justice as a technical or legal
problem, and these aspects are absorbing an undue amount of the
training time devoted to the subject. With the change in promotion
and command patterns, instruction received in schools is generally
received a long time before the officer can expect to assume command
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of a battalion or larger unit. Yet it is in these command positions
that an understanding of how to use the Uniform Code of Military
Justice in a proper and legal way is most needed. At this level of
command, under any system, the commander has substantially larger
powers to correct individuais. He has the responsibility of super-
vising his subordinate commanders in their administration of justice.
At the suggestion of the Committee, USCONARC has explored the
possibility of incorporating military justice instruction designed to
assist potential commanders in our senior schools. The Commandant
of the Army War College and the Commandant of the Command
and General Staff College agree that such instruction is desirable and
are taking the necessary steps to incorporate it. The Commandant
of the Army War College is making available to The Judge Advocate
General a period of two or three hours on the 13th or 14th of June 1960
for military justice instruction after the regular curriculum has been
completed.

Special effort should be made to give to general courts-martial con-
vening authorities as much instruction and assistance as possible.
It is desirable that officers newly assigned to positions carrying general
court-martial authority have some common basic guidance, which,
among other things, will assist them in making proper use of their
staff judge advocates and will refresh their understanding of the
responsibilities and functions of command in the administration of
military justice. The Judge Advocate General has furnished the
Committee with a sample letter of guidance. It is the recommenda-
tion of the Committee that The Judge Advocate General institute
the practice of sending a letter of this type to each officer newly
appointed to a position carrying the responsibility for convening
general courts-martial.

FINDINGS

1. Present legal prohibitions against activity which may have the
effect of influencing the decisions of persons responsible in judicial
affairs do not unduly interfere with the proper execution of command .
responsibility.

2. The dividing line between the proper execution of command
responsibilities and illegal command influence is not understood by the
service-at-large.

3. Failure to understand this distinction tends to inhibit instruction
in disciplinary matters.

4. There is a need for additional instruction in the Army school
system for officers who are potential commanders of battalion and
higher units. This instruction should emphasize command responsi-
bilities in the field of discipline and military justice.

5. The offense of conduct unbecoming an officer and gentleman has
lost some of its meaning.
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6. There is little evidence of any intentional effort to influence
findings or sentences of Army courts-martial or to interfere with judi-
cial functions.

RECOMMENDATIONS

1. That Article 37 be amended to enlarge the class of persons to
whom it applies (Tab B).

2. That Article 133 be amended to carry dismissal as a mandatory
punishment.

3. That the Chief of Staff publish a directive to clarify for all com-
manders the distinction between proper exercise of command responsi-
bility and improper command influence.

4. That The Judge Advocate General institute a procedure for the
guidance of newly appointed general court-martial authorities (Tab A).

Tab A—Sample TJAG letter
Tab B—Legislative proposals
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SAMPLE LETTER TO NEWLY APPOINTED GENERAL
COURT-MARTIAL CONVENING AUTHORITIES

Dear

" Because it is of the utmost importance that com-—
manders maintain the confidence of the military and
the public alike in the Army military justice systenm,
the following suggestions are offered you as a com—
mander who has recently become a general court-
martial convening authority, in the hope that they
will aid you in the successful accomplishment of your
military justice functions and your over-all command-
mission.

Experience has demonstrated that a commander
needs the professional advice and services of an
officer trained in the interpretation of the Uniform
Code of Military Justice and the Manual for Courts-—
Martial. Your staff judge advocate has been selected
because of his qualifications in this and other
military legal fields. He is the counterpart in your
command of the general counsel in the civilian
business community and he occupies fully as important
a relative position. For him to serve you best, it
is essential that you maintain close personal liaison
with him. In most cases, legal advice can be effec-
tively transmitted only through personal contact with
legally trained counsel. In this connection, the
Uniform Code of Military Justice requires that a
convening authority deal directly with his staff
judge advocate in matters pertaining to military
justice.

Your staff judge advocate is authorized to com-
municate with senior judge advocates or with me
concerning professional and technical matters, and
he will be glad to do so in any case at your sugges-—
tion. In this way you are assured of highly neces-—
sary competent professional advice and guidance in
the solution or avoidance of numerous difficulties,
and your views may assist me in recommending policies
and procedures designed to maintain discipline and
morale consistent with the highest standards of the
Army.
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It is, of course, essential that all persons
ccncerned with the administration of military justice
perform their duties as prescribed by statute and the
Manual for Courts-Martial. Officers who are selected
to serve as members of courts-martial should be well
informed officers of conscience, courage, judicial
temperament, common sense, and mature judgment. The
mission or orienting personnel selected as prospec—
tive members of general and special courts-—-martial
(particularly presidents of the latter) is yours,
with the professional and expert aid and advice of
your staff judge advocate. This orientation should
include advice as to their duties and responsibili-
ties under paragraphs 74 (Findings) and 76 (Sentence)
of the Manual for Courts-Martial. It would be well
in such advice to emphasize the following points:

a. The purpose of a court-martial trial is to
determine the true facts regarding the charges
against the accused.

b. Court members should assiduously refrain
from assuming the role of advocates for either side,
and from interfering with the law officer (in the
case of a general court-martial) or trial or defense
counsel, who are performing functiocns entrusted to
them by the Uniform Code and the Manual.-

¢c. The guilt or innocence of the accused is
to be determined by the court members on the basis of
their own consciences. An accused can be convicted
only if proven guilty beyond a reasonable doubt.

d. Defense counsel may function without fear
of any reprisal arising out of the vigorous and
ethical discharge of his professional duties.

e. During recesses in a court-martial trial,
court members must not communicate with counsel, the
law officer, staff judge advocate, or convening
authority with respect to the case in progress.
Except in certain limited instances (e.g., subpars
67f, 122b, Manual for Courts-Martial, 1951), the
convening authority should refrain from any com-
munications with the court or counsel.

A serious danger in the administration of mili-
tary justice is illegal command influence. Congress,
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in enacting the Uniform Code of Military Justice,
sought to comply with what it regarded as a public
mandate, growing out of World War II, to prevent
undue command influence, and that idea pervades the
entire legislation. It is an easy matter for a
convening authority to exceed the bounds of his
legitimate command functions and to fall into the
practice of exercising undue command influence. 1In
the event that you should consider it necessary to
issue a directive designed to control the disposition
of cases at lower echelons, it should be directed to
officers of the command generally and should provide
for exceptions and individual consideration of every
case on the basis of its own circumstances or merits.
For example, directives which could be interpreted as
requiring that all cases of a certain type, such as
larceny or prolonged absence without leave, or all
cases involving a certain category of offenders, such
as repeated offenders or offenses involving officers,
be recommended or referred for trial by general
court-martial, must be avoided. This type of direc-
tive has been condemned as illegal by the United
States Court of Military Appeals because it is cal-
culated to interfere with the exercise of the inde-
pendent persocnal discretion of commanders subordinate
to you in recommending such disposition of each
individual case as they conclude is appropriate,
based upon all the circumstances of the particular
case. The accused’s right -to the exercise of that
unbiased discretion is a valuable pretrial right
which must be protected. All pretrial directives,
orientations, and instructions should be in writing
and, if not initiated or conducted by the staff

judge advocate, should be approved and monitored

by him.

Your function in acting upon the findings of
guilty and sentence in cases tried before courts—
martial appointed by you is an important judicial
action in the military justice process. You are
empowered to exercise broad discretion in your dis-
position of these cases. Your staff judge advocate
reviews each case thoroughly and carefully, in
accordance with the Uniform Code of Military Justice
and the Manual for Courts-Martial. Although his
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recommendations with respect to your action on find-
ings and sentence are not legally binding upon you,
they should be accorded great weight, in view of his
specialized learning and training in law and military
justice. As a general rule you should accept his
advice on questions of law.

In determining what findings of guilty should be
approved, you are required to rely solely upon the
competent, admissible evidence of record considered
by the court-martial. Like the members of the court,
you are empowered to weigh the evidence, judge the
credibility of witnesses, and determine disputed
questions of fact. This power enables you to
reassess the validity of the findings in the light of
your own analysis of the evidence. The fact that the
court’s findings of guilty are supported by sub-
stantial evidence in the record will not justify your
approving such findings unless you too are convinced
that the guilt of the accused has been established
beyond a reasonable doubt.

In determining what sentence, or part thereof,
should be approved or approved and suspended, you
should be guided by the circumstances of the offense
and the previous record of the accused. You should
not hesitate to approve a less severe sentence than
that adjudged by the court, when you consider the
court’s sentence too severe. Other pertinent factors
to be considered are the possibility of rehabilita-
tion of the individual accused, as well as the
deterrent effect of your action.

The results of court-martial trials may not
always be pleasing, particularly when it may appear
that an acquittal is unjustified or a sentence inade-
quate. Results like these, however, are to be
expected on occasion. Courts-martial, like other
human institutions, are not infallible and they make
mistakes. In any event, the Uniform Code prohibits
censuring or admonishing court members, counsel, or
the law officer with respect to the exercise of their
judicial functions. My suggestion is that, like the
balls and strikes of an umpire, a court’s findings or
sentence which may not be to your liking be taken as
"one of those things." Courts have the legal right

TAB A
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and duty to make their findings and sentences un-
fettered by prior improper instruction or later
coercion or censure.

Rehabilitation of offenders should be a matter of
primary interest to all commanders. If there is no
probationary system in effect in your command, I sug-
gest that you consider establishing one. If com—
manders display active and constructive interest in
the status and progress of members of their commands
who are in confinement, with the continuing objective
of rehabilitating them for useful duty, this program
will be more effective. '

The Uniform Code and the Manual provide for a
thorough appellate review of the proceedings, find-
ings, and sentences of general courts-martial.
Sentences approved by you which include dishonorable
or bad conduct discharges, or confinement for one
year or more, are reviewed by a board of review. The
board may affirm only such approved findings of
guilty, and the approved sentence or part thereof,
as it finds correct in law and fact and determines,
on the basis of the entire record, should be ap-
proved. In reviewing a record, the board is em-
powered to weigh the evidence, judge the credibility
of witnesses, and determine disputed questions of
fact, recognizing that the court saw and heard the
witnesses. In view of its greater accessibility to
legal authorities and the fact that a board of review
has occasion to review a large number of records of
trial, and thus to maks significant comparisons, it
may not always agree with you or your staff judge
advocate on the law or the facts or the propriety of
the sentence. The fact that the board modifies or
sets aside the findings or sentence should not, in
the usual case, be construed as a reflection on the
court-martial, your staff judge advocate, or you.

General court-martial cases, involving neither
punitive discharges nor confinement for one year or
more, in which the sentences have been approved and
ordered executed by you, are examined in the Military
Justice Division in my office. If any part of the
findings or sentence is found unsupported in law, or
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if I so direct, the record is then reviewed by a
board of review as above indicated.

The Court of Military Appeals reviews cases in
which the sentence affects a general officer or
extends to death, cases reviewed by the board of
review which The Judges Advocate General orders for-
warded to the Court, and cases reviewed by the board
in which, upon the accused’s petition, the Court has
granted a review. Most cases reviewed by the Court.
of Military Appeals are from the last category. The
Court’s review is limited to matters of law and does
not extend to factual matters, except to a very
limited extent. As the highest appellate body in the
services, the Court frequently announces new prin-
ciples of law applicable to courts-martial, and its
results often cannot be predicted with certainty.

The Army court-martial rate and the number and
type of punitive discharges adjudgad is a matter of
continual concern to the Secretary of the Army.

I hope that you will emphasizez to your command the
importance of the exercise by officers of good judg-
ment and common sense in the maintenance of dis-
cipline, without undue resort to trial by courts-—
martial. For example, the mishandling of a drunk
soldier frequently aggravates his misconduct and may
lead to unnecessary court-martial charges.

Finally, I extend my best wishes to you in your
new and challenging assignment. I hope that you will
avail yourself fully of the services of
who has been assigned as your staff judge advocate.

I assure you that my staff and I stand ready to
assist you in any way that may be helpful.

Sincerely yours,

The Judge Advocate General
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B. Commanders’ Corrective Powers

DiSCUSSION

General. Under the Uniform Code of Military Justice a unit
commander primarily concerned with correcting a member of his unit
who has committed an offense has a choice of using non-judicial
punishment (Art. 15) or referring the case for trial by a summary or
special court-martial. These are the courts-martial which may be
appointed by separate battalion and battle group commanders and, as
used in the Army at this time, neither of these courts is able to adjudge
a punitive discharge. Thus, referral of a case for trial by summary or
special court-martial is ordinarily a sign that the unit commander has
not stopped trying to bring this offender up to the necessary standards
for continued service in his unit. It is reasonably clear, on the other
hand, that a man whose case is referred to a general court-martial is
regarded as a likely candidate for a bad conduct or dishonorable dis-
charge. This is a signal that the offender is thought to be beyond the
rehabilitation resources and ability of local unit commanders. Rela-~
tively few men who are convicted by general court-martial are restored
to duty by the local commander unless unusual extenuating or miti-
gating factors come to light at the trial. By and large, the offenders
coming before general courts-martial represent punitive or criminal
problems; those before summary and special courts-martial represent,
so far, only disciplinary problems.

Deficiencies of Present System. In our present system there is a
great difference between the impact of non-judicial punishment,
under Article 15, Uniform Code of Military Justice, and the disci-
plinary impact of sentences by court-martial. There is, for example,
no graduation or increase in corrective power over enlisted men from
the company commander to the commander at the highest echelon,
except with respect to power to give a one grade reduction to a non-
commissioned officer. With respect to officer offenders, there is a
distinction between the commanding officer below general court-
martial level who can give no forfeiture and the commander with
general court-martial convening authority who may impose upon an
officer of his command a forfeiture of one-half of one month’s pay.

It is desirable to analyze the existing situation with respect to com-
manders’ powers both from the aspect of equity for the individual and
effectiveness in operation. Enlisted men have little to fear from the
application of present Article 15 powers. The company commander
is particularly ineffective, since he is usually excluded from the class of
commanders who may reduce a noncommissioned officer one grade.
Aside from reduction possibilities, senior commanders have no greater
authority.
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The relatively innocuous nature of punishment available under
Article 15 may be harmful rather than beneficial. There is evidence
that it leads frequently to use of courts-martial for offenses that the
commanding officer would have preferred to handle himself. Con-
viction by a court-martial creates a criminal record which will color
consideration of any subsequent misconduct by the soldier. For
example, a noncommissioned officer may survive one summary courts-
martial but it is extremely unlikely that, with one conviction on his
record, he will survive a second trial and retain his status. For any
man, of course, the fact of a criminal conviction on his record is a
serious handicap in civilian life. It may interfere with his job oppor-
tunities; it may be counted against him if he has a brush with a
civilian law enforcement agency; and in general he tends to be a
marked man. In 1959 more than 50,000 soldiers were convicted by
summary and special courts-martial.

The problem of the light punishment that can be given under
Article 15 understandably causes a mixed reaction among enlisted
men. dJudging from a survey of approximately. 2,000 enlisted men,
soldiers feel that they can expect fairer punishment for minor offenses
from their commanding officers than from a summary court-martial.
(Perhaps, the concept of “fairer punishment’” means lighter punish-
ment.) There is substantial sentiment against any idea of abolishing
company punishment. On the other hand, there is no substantial
interest, except in the noncommissioned officer group, in increasing
the maximum power of the commanding officer. Linked with this,
though, is the feeling by 759, of the sample that a summary court-
martial should not result in a criminal record. Sixty-two percent of
the sample felt that a special court-martial conviction should not be a
criminal record. Another fact of interest in this survey is that while
summary, special and general courts-martial are regarded by a pre-
ponderance of the surveyed personnel as being fair most of the time,
there tends to be a latent suspicion about the summary and special
courts which are closer in command relationship to the immediate
unit commander. For example, over 609, of the enlisted personnel
feel that they would like to have lawyer defense counsel before these
courts where, in fact, lawyers are not now supplied. It is to the sum-
mary courts-martial under our present system that the enlisted man
offered Article 15 can go if he demands trial. It is probably fair to
say that, while there is some appreciation of the gravity of a possible
courts-martial conviction, most men do not visualize themselves in
the role of being convicted by court-martial, and, hence, think only
of the immediate benefits of severely restricting the commander’s
non-judicial power.

For the officer offender who is guilty of a minor offense the real
problem is the devastating after-effect from what appears on the
surface as a minor corrective punishment by his superior. Written
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reprimands given an officer under Article 15 are forwarded for inclusion
in his departmental 201 file. Thus, Article 15 actions will be con-
sidered whenever his file is examined for favorable or unfavorable
personnel action. More and more the attitude is that an officer who
has one record of an Article 15 imposed upon him might just as well
make his plans to get out of the service. This, of course, defeats the
theory of punishment as a corrective measure. Knowledge of the
lasting effect of written Article 15 actions tends to restrict use of the
Article by commanding officers. Administrative reprimands or oral
reprimands are used frequently to avoid after-effects, even though
more severe treatment might have a better immediate effect. As so
often happens when the only available correction seems too severe,
some offenders will not be corrected and will feel that they have
gotten away with something; others, who are corrected, will feel that
they have been unduly and unjustly treated. The undesirability of
such a situation is felt keenly by many senior commanders who fur-
nished advice and information to the Committee.

Reliance upon courts-martial to dispose of all disciplinary cases of
any size is slow and inefficient. It creates a problem of national scope
because of the number of persons stained with criminal convictions.
Quoting a soldier, . . . conviction by summary is the first step of a
downhill fall for an EM’s whole Army career and entire life can be
ruined . . .” Regardless of these deficiencies, can the system still be
made to serve the disciplinary needs of the service?

Predicted Difficulty. Before the Elston Act of 1948, the court-
martial system did not rely upon the use of lawyers for its operation.
With the adoption of the Elston Act, participation of lawyers became
a necessity in a general court-martial. General administration of
military justice, however, continued to depend on the Manual for
Courts-Martial rather than the result of decided cases. The estab-
lishment of the Court of Military Appeals by the Uniform Code of
Military Justice changed this.

Continuously and progressively, the Court of Military Appeals has
asserted its authority to develop military law through its decisions
and to hold these decisions paramount to any contrary rules expressed
in the Manual for Courts-Martial. At first, the effect of this was not
felt in summary and special courts-martial, although the Code makes
no distinction between the three classes of courts-martial as far as the
standards and rules to be applied are concerned. Gradually, pres-
sure has been mounting to exact from the special court-martial, with
its facsimile of general court-martial procedure, full compliance with
the standards established by the Code. In 1957 the Court of Military
Appeals ruled that the Manual for Courts-Martial could no longer be
used by court members during general or special courts-martial trials.
Only the law officer or the president of a special court-martial may use
the Manual for Courts-Martial during a trial. United States v.
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Rinehart, 24 CMR 212 (1957).” From this pressure have come certain
side effects. Non-lawyer personnel are forced to try to act the part of
lawyers. In doing this they have become more and more dependent
upon legal personnel at division, post, or higher headquarters to coach
them and assist them every step of the way. Decentralized operation
has become dangerous.

Sixty-one percent of the senior commanders consulted believe that
line officers receive insufficient training to administer and conduct
special courts-martial in full compliance with the Code. Among
company and battery commanders, 809 do not think their training
sufficient; at the intermediate command levels opirion as to the
sufficiency of training is divided. Because of the legal requirement
placed on special courts-martial some commanders believe that this
court should be staffed with lawyers.

In the Committee’s opinion, if the present trend continues, each
special court-martial will need at least one lawyer and probably three
for operation that will meet required standards. It does not appear
that the requisite number of judge advocate officers can be obtained
in peacetime, nor that the solution is desirable in terms of military
operation.

Summary Punishment Generally. Our evaluation of the status of
summary and special courts-martial has caused us to make a rather
extensive survey of the use of summary punishment in the armies of
other civilized countries, particularly our NATO allies. (Tab A)
From this survey it appears that our Army is the only one in which a
field grade commander does not have authorization to take corrective
action to the level of at least 21 days physical restraint. Our survey
has led us to examine with particular care the system used in the
Canadian Armed Forces which appears to have had outstanding suc-
cess since it went into operation in 1952, Although it would be a
mistake to over-emphasize the similarities, there is no doubt that the
Canadian soldier has much in common with his American counterpart.
Authority conferred upon commanding officers in the Canadian Army
has greatly reduced the need for court-martial trials and has enhanced
discipline. (Tab B)

There is before Congress now an amendment to the Code sponsored
by the DOD, which would give a commander of field grade authority
to impose a forfeiture of one-hali of one month’s pay upon an enlisted
man or to confine him for not more than seven days. Upon officers
of his command, a commander with general court-martial jurisdiction
could impose a forfeiture of one-half of two month’s pay, or double
the amount of forfeiture presently permitted. The Committee con-
siders that this proposal, while in the right direction, is wholly inade-
quate. It is inadequate, first, because it does not assist the company
commander in any way, and, second, because it would require the
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continuance of summary and special courts-martial under the un-
satisfactory condition noted above.

An overwhelming majority of commanders at all levels have indi-
cated to the Committee that Article 15 must be increased to achieve
effective utilization of the Uniform Code of Military Justice. Ninety-
two percent of the senior commanders felt that Article 15 should be
increased; 439 of them regarded this as the single change most
necessary in the Code. The amount of the increase recommended
depended in each case upon the objectives of the officer making the
recommendation. Recommendations ranged all the way from some-
thing approaching the DOD bill to the equivalent of the Canadian
system.

Committee’s Plan. The Committee believes that the correctional
function now accomplished by summary and special courts-martial
more appropriately could be accomplished by corrective action of a
commander without resort to court-martial. Qur recommendation is
founded on these premises: officers who command units in our Army
are fair; they are more interested in the welfare of members of their
command than anyone else; they have the integrity and the dis-
crimination to apply corrective measures justly; and they should have
the widest possible authority and bear complete responsibility for
their decisions.

Cases which normally go to the inferior courts are those in which
the commander still is trying to effect rehabilitation at the local level.
Very often they involve good soldiers who have made a mistake and
must be corrected for their own good and as an example to others, but
in all probability will never become true disciplinary problems. Com-
manders at all levels should have appropriate authority to correct an
officer or soldier for transgression of laws, regulations or orders, when
under all circumstances it appears that the offender has continued
usefulness to his unit and his continued service will not damage the
reputation of the Army. At least among enlisted personnel, such
offenders are identifiable as those who are presently being subjected to
trial by summary or special courts-martial. It would be no more
difficult to identify them for the application of commander’s corrective
powers. It is the Committee’s view that only a person who commits
an offense for which the death penalty would be possible either in
peace or war need be ineligible for correction under Article 15.

The range of powers which the Committee recommends is set forth
on the attached chart. (Tab C) Any substantial reduction from
this proposal would require reevaluation of the distribution of dis-
ciplinary functions which is intended.

Operation of the Plan. As recommended by the Committee, a form
of physical restraint is permitted for a period of seven days by a com-
pany commander or ninety days by a commander of the level now
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authorized to convene special courts-martial. This restraint is called
“correctional custody” to distinguish it from confinement. It is
important to keep in mind the distinction that corrective measures
under our concept are not sentences and are not the result of a con-
viction for crime. Confinement is a sentence by court-martial after
conviction for crime and should be restricted to that connotation.
Persons in correctional custody should, to the maximum extent pos-
sible, be segregated from persons who are awaiting trial or are in
confinement as the result of trial for crime. It should be possible,
without materially increasing facilities or overhead, to keep persons
undergoing corrective custody from immediate or regular association
with any other group. Our recommended statute provides simply
that they should not be in ‘“immediate” association. Further details
on segregation and treatment of persons in correctional custody are a
matter for regulation. It is visualized, for example, that when the
opportunity existed to give a person in this status meaningful training,
preferably with his own unit, he would undergo such training outside
the confinement facility and would be returned after duty hours for
such work and activities as were specified for his group. It is con-
templated, also, that a period of correctional custody would be the
occasion for a complete evaluation of the individual—making full use
of mental health unit facilities and all the techniques and procedures
which have been developed so successfully in connection with the
operation of Army stockades.

Permissible corrective measures set forth in the Committee’s pro-
posal represent the maximum of each type permitted by statute, but
corrective measures of different types may be combined. The Presi-
dent or Secretary concerned could further restrict the use of powers
by restricting classes of persons subject to correction or by restricting
the corrective measures in amount or type. In addition, superior
commanders could limit or suspend the powers of their subordinates,
thus effecting proper command supervison. Commanding officers
with the full range of corrective powers would also be authorized to
delegate their powers to a field grade officer., This provision is re-
garded by the Committee as important in connection with the area
responsibility which must be assumed by certain commanders in a
theater of operation. Since the commander’s powers take the place
of the summary and special courts-martial, area responsibility for
discipline of military personnel must be fulfilled through the use of
Article 15. Itisnot believed that commanders will delegate authority
to act in disciplinary matters except when absolutely necessary, be-
cause the responsibility will remain with the commanding officer who
made the delegation.

Under the Committee’s proposal, any person who is informed that
a commanding officer intends to impose corrective measures upon him
can elect to be tried by a gencral court-martial. An offender who is
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informed of an intended corrective action at company level has an
option to request that his offense be referred to his battalion or battle
group commander for disposition. When he reaches that level of
command, he may then request trial by court-martial. The right to
trial by court-martial in lieu of action under Article 15 is even more
substantial than it has been in the past, for in place of the right to
trade the justice of the commanding officer for the justice of a one-
man court-martial appointed by the commander, there is now the
right to have a trial before a law officer with a legally trained defense
counsel to safeguard the rights of the accused. For the purpose of
hearing such a case, a general court-martial consisting of a law officer
only, with jurisdiction limited to six months’ confinement and six
months’ forfeiture of two-thirds pay is proposed. The record of
trial by this court-martial is a summarized record and appellate
review is completed by review of the record by a judge advocate at
the headquarters of the officer exercising general court-martial juris-
diction. In addition to the right to require trial in lieu of Article 15,
the person who accepts Article 15 has a right to appeal to the next
higher commander concerning the extent of the corrective measures
taken and the merits of his case. A superior commander has the power
to reduce or wipe out the action taken by the lower commander,
although the person making the appeal must undergo the corrective
measures while the appeal is being processed. A superior commander
has no authority to increase the corrective measures. Corrective
action accepted under Article 15 is not a criminal conviction for any
purpose. Further action under this article by another commander or
a subsequent trial by court-martial for the same offense is barred.

Some records of the nature and extent of correction must be kept,
but these can be restricted to use in connection with military service
with a specified time for destruction. Records of the more serious
corrections should, however, be admissible for sentencing purposes
if the person is tried by court-martial. This could be done in the
Manual for Courts-Martial when preparing to implement the plan.

Acceptability of Plan. While the Committee has not had time to
circularize field commanders concerning the specific proposals recom-
mended, there is nothing in the proposal which is inconsistent with
the known views of commanders other than those who said that in
their opinion Article 15 could never replace the special court-martial.
The Committee has explained in some detail why it feels that the
special court-martial must eventually be replaced by Article 15 or so
fundamentally changed in composition that it could no longer serve
its present purpose. The proposal of the Committee has a marked
similarity to the Canadian system which has proven successful both
in wartime and in peace.

The Committee’s proposal has been studied for feasibility by
personnel of a battle group of the 101st Airborne Division. (Tab D)
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The battle group commander and his company commanders are en-
thusiastic about the plan except for use of corrective powers by the
company commander against his company officers. The plan is
flexible enough to allow officer problems to be referred to the battalion
or battle group commander for action. As far as the statute is con-
cerned, the Committee believes that the power of the company com-
mander over his officers should be retained. Company officers are
adequately protected from abuse of these powers by the right to require
remand to the next higher commander or to appeal an action of a
company commander.

Adoption of the Committee’s proposal would have a profound
effect upon the Army. Among other things, it would require a re-
orientation of much of our military justice training so that com-
manders, potential commanders ard all enlisted persons would under-
stand the proper use of the commanders’ corrective powers. From
our brief discussion of the present attitude of enlisted men toward
Article 15 and inferior courts-martial, it is apparent a definite educa-
tional program would be necessary before such a new system were put
into effect. The system has many features which would tend to make
it acceptable to enlisted men. Foremost is its orientation toward
correction rather than penalty. The plan does away with a criminal
conviction—the ineradicable penalty. There is no “bad time’” to be
made good. And whenever detention of pay is applied it should be
obvious that there is no intent to penalize.

Finally, new regulations would be required. Many of the pro-
cedures mentioned in this discussion are properly matters for imple-
mentation by regulation. They do not appear in the statute.

Delegation of commanders’ corrective powers to platoon leaders and
senior noncommissioned officers was considered by the Committee,
but, at this time, it is not recommended.

The Committee has considered, also, the applicability of this
proposal to the other Armed Services. No handicap is foreseen in the
use of such a system by the Air Force, and, in fact, no reason is known
why it would not be entirely acceptable to them. It is apparent that
the Navy might conclude that the particular type of court-martial
provided as an alternate to action under Article 15 could not be made
available to Navy personnel on ships at sea. There is always the
possibility that an exception could be made in the statute so that a
line-officer court could be utilized in this special situation.

FINDINGS

1. Restricted Article 15 powers encourage increased use of trial by
courts-martial. More than 50,000 soldiers were convicted by summary
and special courts-martial in 1959.

2. Recorded Article 15 actions against officers have after-effects
which defeat correctional objectives.
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3. Progressively higher technical standards must be met by sum-
mary and particularly special courts-martial.

4. Line officers do not receive sufficient training to conduct special
courts-martial trials in full compliance with the Uniform Code of
Military Justice.

5. Proposals to require that summary and special courts-martial
be operated by lawyers are not practical.

6. Proposals in the DOD amendments (HR 3387) for increased
Article 15 powers are inadequate.

7. It would improve discipline to increase commanders’ corrective
powers and to abolish summary and special courts-martial.

RECOMMENDATIONS

1. That the Uniform Code of Military Justice be amended to
increase Article 15 powers so as to eliminate summary and special
courts-martial. (Tab E)

2. That at the proper time an information plan be developed to
present this proposal to the Army and to the general public in proper
perspective.

3. That Department of the Army reconsider present regulations
requiring permanent records of punishments administered to officers
under Article 15.

Tab A—Non-Judicial Punishment Discussion
Tab B—Report by General Decker
Tab C—Proposed Corrective Powers

Tab D—Report by General Westmoreland
Tab E—Proposed Legislation
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ARTICLE 15—UNIFORM CODE OF MILITARY JUSTICE

ARTICLE 15. Commanding officer’s non-judicial punishment.

(a) Under such regulations as the President may prescribe, any
commanding officer may, in addition to or in lieu or admonition or
reprimand, impose one of the following disciplinary punishments for
minor offenses without the intervention of a court-martial—

(1) upon officers and warrant officers of his command—

(A) withholding of privileges for a period not to exceed two
consecutive weeks; or

(B) restriction to certain specified limits, with or without
suspension from duty, for a period not to exceed two consecutive
weeks; or

(C) if imposed by an officer exercising general court-martial
jurisdiction, forfeiture of not to exceed one-half of his pay per month
for a period not exceeding one month;

(2) upon other military personnel of his command—

(A) withholding of privileges for a period not to exceed two
consecutive weeks; or

(B) restriction to certain specified limits, with or without
suspension from duty, for a period not to exceed two consecutive
weeks; or

(C) extra duties for a period not to exceed two consecutive
weeks, and not to exceed two hours per day, holidays included; or

(D) reduction to next inferior grade if the grade from which
demoted was established by the command or an equivalent or lower
command; or '

(E) if imposed upon a person attached to or embarked in a
vessel, confinement for a period not to exceed seven consecutive days;
or

(F) if imposed upon a person attached to or embarked in a
vessel, confinement on bread and water or diminished rations for a
period not to exceed three consecutive days.

(b) The Secretary of a Department may, by regulation, place
limitations on the powers granted by this article with respect to the
kind and amount of punishment authorized, the categories of com-
manding officers authorized to exercise such powers, and the appli-
cability of this article to an accused who demands trial by court-
martial.

(c) An officer in charge may, for minor offenses, impose on enlisted
persons assigned to the unit of which he is in charge, such of the
punishments authorized to be imposed by commanding officers as the
Secretary of the Department may by regulation specifically prescribe,
as provided in subdivisions (a) and (b).

Inecl. 1
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ARTICLE 15—UNIFORM CODE OF MILITARY JUSTICE—
Continued

(d) A person punished under authority of this article who deems
his punishment unjust or disproportionate to the offense may, through
the proper channel, appeal to the next superior authority. The
appeal shall be promptly forwarded and decided, but the person pun-
ished may in the meantime be required to undergo the punishment
adjudged. The officer who imposes the punishment, his successor in
command, and superior authority shall have power to suspend, set
aside, or remit any part or amount of the punishment and to restore
all rights, privileges, and property affected.

(e) The imposition and enforcement of disciplinary punishment
under authority of this article for any act or omission shall not be a
bar to trial by court-martial for a serious crime or offense growing out
of the same act or omission, and not properly punishable under this
article; but the fact that a disciplinary punishment has been enforced
may be shown by the accused upon trial, and when so shown shall be
considered in determining the measure of punishment to be adjudged
in the event of a finding of guilty.
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GREAT BRITAIN!

PUNISHMENTS?* Imposed Upon Amount Imposed by
Confinement 3 ___________________ S 28 days__| Bn.11
Field Punishment*_______________ NCO, S....} 28 days__| Bn.
Forfeiture of Pay 5________.______ S R 28 days.-_| Bn.
Forfeiture of Seniority_ .. ._______. o ___ .. BG-GCM,
Reprimand and Severe Reprimand.{[O-.._ ...} _______. BG-GCM.
INCO.___ ). Bn.
Fine . L.l S £2 . Bn.
Stoppage of Pay 7. . ___.____.__. {O ____________________ BG-GCM.,
NCO, S- oo Bn.
Reduction from Acting Grade 8_____ NCO, 8. oo Bn.

MINOR PUNISHMENTS Imposed Upon Amount Imposed by
Admonition. .. o __._____ NCO, 8. __ oo ___ Co.
Restriction to Barracks___________ S TR 14 days. .| Co.

Extra Guard or Duty® _______.__. S 3 days-_-| Co.

O—Officer & WO; NCO—Noncommissioned Officer; S—Private.

1 A formal investigation similar to the Art 32, Uniform Code of Milltary Justice, precedes the disposition
of every charge. Thnis is usually conducted by the unit commander of the accused. If the CO determines
that the offense is one with whichk he is authorized to deal summarily, and if he decides that adequete punish-
ment is within his jurisdiction, he may enter a finding of guilty and impose punishment (subject to right
to refuse, fn. 2). The unit CO may also forward the case to a superior CO having greater summary powers
with a recommendation for sumnmary disposition or trial by CM.

3 Punishments are cumulative, except: no forfeiture of pay or minor punishment may be given in addi-
tion to confinement; also, no other punishment may be given in addition to reduction from acting grade.
The accused has the right to refuse punishment and elect trial by CM in all cases except reprimand, severe
reprimand, and minor punishment (also where & finding of guilty would involve 2 forfeiture of pay).

3 This includes an sutomatic forfeiture of pay while in confinement.,

4 This punishment is applicable only while on active service (operations against an enemy, in a foreign
country for the protection of life or property, or military occupation of 8 foreign country). Field punish-
ment may consist of confinement, extra duties, and loss of privileges, It is considered severe and would
ordinarily not be imposed where normal punishments would suffice.

8 Applicable only when offense is committed while on active service.

¢ Applicable only where offense involves being drunk, ,

7 May be imposed only where offense has occasioned expense, loss, or damage to Government property.
It is a deduction from pay In the amount of the damage,

# The NCO may be an acting WO; the 8 may be an acting NCO, These are temporary grades and redue-
tions may be from these temporary grades only.

9 May be imposed only where offense relates to performance of guerd or duty.

1 Summary punishment in case of officers applies only to Major and below and WO, and can be meted
out only by General Officers with GCM jurisdiction. Although 8 CO may not deal summarily with sub-
ordinate officers of the rank of Lt Col and above, he does have the power to dismiss charges with respect
to them.

11 In the case of separate detachments, especially in time of active serpice, the CO may be authorized the
summary powers of 4 Bn CO. It should be noted that the Army Act speaks of the commanding officer
as defined in the Queen’s Regulations, It is by regulation, therefore, that the level was set at Bn CO for
the imposition of the more severe punishments.

Incl. 3
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THE NETHERLANDS

PUNISHMENT

Imposed by

Imposed upon

Reprimand_ _ _ . ... ..
Restriction to Barracks * (21 days).._.___.__
Arrest in Quarters ! (14 days)- ... _._.
Solitary Confinement ! (14 days)_....._._
Arrest in Quarters 2 (14 days)---—_.-______
Confinement 238 (14 days) ... __.___.__
Reduetion. . oo o
Disciplinary Barracks (3-12 mo) ___..____.

Co, Bn, Regt 4_.
Co, Bn, Regt___
Co, Bn, Regt___
Co, Bn, Regt._ .

0, NCO, 8.

NCO, 8.
0.
NCO, 8.
0.
NCO, §.
NCO, S.
S.

0O—Officer; NCO—Noncommissioned Officer; S—Soldier.
1 During non-duty hours.
1 Day and night.

3 Certain day and night confinement may be accompanied by partial forfeitures for NCO and S, and

restriction to bread and water for S.

4 Indicates commanding officers of Regiments and above, and General Officers,

40
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FRANCE

MAXIMUM PUNISHMENTS 1 (expressed in days)

IMPOSING AUTHORITY Corporals and Soldiers NCO’s Officers
R PR (o} AQ | SA | AQ | SA (o]
Corporal . _ ... 2 PR B RN SRR PP (P (.
Sergeant_ oo . Z: S DR P28 PR R SR I
Adjutant ?__ . ____ o _______ 41 2 ... b2 IR I I S
Lieutenant___ . ________________ 8 4 .. 4] 2| j-aa-
Captain (other than unit).________ 8 -2 [, 8i.__| 4 |..__J.___
Captain (his unit) ... .. _________ 15| 15 8|15 8 Z: O R

Field Grade officer, or any officer
when acting as CO of Regiment

or Post. _ e 15 | 15 10{ 15| 10 8 [ .. |..__
Field Grade officer when CO of

Regiment or Post______________ 30 (30| 515/8 | 30| 15{ 30|15 | ___
CO of Subdivision3__ _ . _______.___ ceen|oeeol 20/10 f..__{ 201 30} 30 8
CGof Brigade__ .o _ . .. __ ceec|eaoo} 20/10 f.___| 20| 30 { 30 8
CG of Division. .o _..___ cefeeee| 25/12 |._.__{ 25|30} 30 15

CG of Region,* a Corps, a Division
in Algeria, or member Sup. Coun-

eilof War__ ... __._ eee|---2] 60/15 |..-_| 60 | 30 | 30 30
CG of 10th Region (Algeria)______ ceefe_--| 60/15 |_.__] 60 | 40 | 40 40
Minister. - .o ceeale---] 60/151{._._1 60| 60| 60 60
Abbreviations:

R—Restriction to barracks during non-duty hours.

PR~Police Room. Every barracks contains a room adjacent the orderly room where offenders may be
kept under close guard. Offenders placed here are in uniform, but may be deprived of minor privileges
(e.g., wine or cigarettes).

C—Confinement; EM in Regimental Stockade; Officers In a separate prison.

AQ—Arrest in Quarters during non-duty hours.

SA--Strict Arrest in Quarters, all hours.

t In addition to those listed, Admonition or Reprimand may be given; also, the CO of a Regiment may
reduce an NCO or lower 1 grade after appointing and consulting a Regimental Council of Inquiry.

3 Adjutant is a rank roughly similar to Warraot Officer.

 Subdivision is an area command consisting of 2 or 3 Departments., There are 92 Departments in France
proper and 8 in Algeria. |

¢ Region is an area cornmand larger than and superior to the Subdivision. There are ® Regions in France
proper, and Algeria constitutes the 10th.

§ This figure, for example, indicates 15 days confinement, 8 of which may be in solitary.

Inel. 5
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GERMANY
15 March 1957

PUNISHMENT Company CO Bn CO Regt CO & Up
Reprimand__________________ 0, NCO, S..._| 0, NCO, S____| O, NCO, S.
Severe Reprimand__..__.______ NCO, S...... 0, NCO, S....| O, NCO, 8.
Administration of Pay 1 (3 mo).| NCO, S______ 0, NCO, S.__.| O, NCO, 8.
Fine (1 mo pay)--ocoeoooo. NCO, S_._..-. 0, NCO, 8_.._| O, NCO, 8.
Restriction 2 (3 weeks)._..__.__ NCO, S___... 0, NCO, 8____{ O, NCO, 8.
Arrest Room 3 (3dasto3wks) | __.____.__.____ NCO, S_.___. 0O, NCO, 8.

0—Officer; NCO—Noncommissioned Officer; S—Soldier.

1 This is the handling of the offender’s pay by paying it in small installments at the discretion of the CO.
Usnally imposed when offense includes elements of unwise and excessive spending, bad debts, gambling,
drunk and disorderly, etc. May not in any event be imposed if offender is married, over 25 years old, or
has over § years service.

2 During all or portion of non-duty hours.

3 Offender may be required to participate in all or part of his duties. ‘This punishment must be reviewed
by a judge of a standing military court and declared falr as to imposition and duration.

6 June 1942
PUNISHMENT Co. CO Amount Bn CO Amount Regt Co Amount
Reprimand.__.__.___ 0, NCO, {.o_.._. 0, NCO, oo ae e
S. S.
Severe Reprimand_| NCO, S__|___._._. O, NCO, |occcoofomcmocce e
S.
Administration of | S__._.__. 2wks | S_oo.... 2wks |- oo a
Pay,
Withdrawal of . J 3wks | S....__.. 4wks. | aeeeeea
Pass.
Restriction to Bar- | S_.______ 2wks | Sooo.._. 4dwks | o eaeaoo
racks.

. NCO__._| 1wk__| O____.._.. 1wk__| O__oao-. 2 wks.
Arrest in Quart’ers—- { ________________ NCO.__.__| 2wks.| NCO____| 4 wks.
Striet Arrest in NCO..._| 1 wk..{ Oto Capt_| 5das..| Oto Capt.| 10 das.

Quarters. [l __|oooo__. NCO._.__} 2wks_.| NCO____] 3 wks.

[NCO..._| 1wk__| NCO..._| 2wks_[ NCO._._| 4 wks.

Arrest Room........ 18m . 2 wks | ... 3wks | S........ 4 wks.

Strict Arrest Room_| S________ Twk_{ S_.__._ 2wks | Soooaoaoo 3 wks.
Reductionin Rank_|__ _ _______{______\_________\ _._.__ (Soldier only.)

0—Officer; NCO—Higher Noncommisstoned Officers; S—Lower NCO’s and Soldiers.

Brigade Commanders have certain additional powers, such as Arrest In Quarters for Officers, 3 weeks;
Strict Arrest in Quarters for Officers up to Capt, 2 weeks; and reduction in rank of lower NC0’s. Division
and Corps Commanders have maximum powers.
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CANADIAN ARMY QR(Army)

Art. 108.27
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CANADIAN ARMY Art. 108.27

QR(Army)
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Art. 108.25 CANADIAN ARMY QR(Army)

108.25—POWER OF COMMANDING OFFICER TO TRY AC-
CUSED

Section 136 of The National Defence Act provides in part:
136. (1) A commanding officer may in his discretion try an accused
person by summary trial, but only if all of the following conditions
are satisfied:
(a) the accused person is either a subordinate officer. or & man
below the rank of warrant officer;
(0) bhaving regard to the gravity of the offence, the commanding
officer considers that his powers of punishment are adequate;
(¢) the commanding officer is not precluded from trying the ac-
cused person by reason of his election, under regulations made
by the Governor in Council, to be tried by court martial; and
(See article 108.31—*“Election to be Tried by Court Martial”.)
(d) the offence is not one that in regulations made by the Gover-
nor in Council the commanding officer is precluded from
trying.” (See article 108.31—**Election to be Tried by Court
Martial”.)
(2) No commanding officer below the rank of major shall try a sub-
ordinate officer.

(M) (1 Jul 59)
NOTES

(A) A commanding officer cannot try a civilian subject to the Code of Service
Discipline. The only service tribunal that can try such a civilian is a court
martial.

(M) (1 Jul 59)

108.26—OFFICER TO ASSIST ACCUSED

(1) When an accused is to be tried by a commanding officer, an officer
shall be detailed by or under the authority of the commanding officer
to assist the accused, if:

(a) the accused requests that an assisting officer be detailed ; and

(b) the exigencies of the service permit his request to be com-

plied with.
(2) The assisting officer shall attend when the commanding officer
tries the accused.
(M)
NOTES
(A) Except as provided in article 108.29(1) (h), the assisting officer is not nor-
mally permitted to take part in a summary trial. He may, however, assist

the accused in the preparation of his defence and advise him regarding
witnesses and evidence.

(M) (1 Mar 59)
AL 45
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QR(Army) CANADIAN ARMY Art. 108.27

108.27—POWERS OF PUNISHMENT OF A COMMANDING
OFFICER

The powers of punishment of a commanding officer shall be limited to
the punishments and subject to the conditions prescribed:
(a) in Table “A” to this article, when the commanding officer is
of or above the rank of major; and
(d) in Table “B” to this article, when the commanding officer is
below the rank of major.
(&) (14 Jan 53)
NOTES

(A) The tables to this article include the restrictions on punishments contained in
The National Defence Act, together with additional restrictions, and are a
complete statement of the powers of punishment exercisable by commanding
officers.

(B) A commanding officer who is below the rank of major has no powers of trial
or punishment when the accused is a subordinate officer.

(C) A L/Cpl or L/Bdr is not a non-commissioned officer and is included in the
phrase ‘“all men below corporal”.

(D) (Reserved-Navy).

(M) (1 Mar 59)
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CANADIAN ARMY QR(Army)

Art. 108.11
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QR(Army) CANADIAN ARMY Art. 108.12

108.12—COMMENCEMENT OF SUMMARY TRIAL BY DELE-
GATED OFFICER ’

(1) Before a delegated officer commences a summary trial, he shall
peruse the charge report to determine whether he is precluded from
trying the accused:

(@) by reason of the accused’s rank or status;

(b) because the offence is one which he is pursuant to article
108.10 (Delegation of a Commanding Officer’s Powers) not
empowered to try;

(¢) because the delegated officer considers his powers of pumsh—
ment to be inadequate having regard to the gravity of the
alleged offence.

(2) When the delegated officer has determined that he is not precluded
from trying the accused, he shall have the accused brought before him
and shall proceed with the trial as prescribed in this section.

(3) When the delegated officer has determined that he is precluded
from trying the accused he shall:

(a) if he is precluded for a reason set out in paragraph (1) (a)
or (), refer the case to the commanding officer; or

(b) if he is precluded for the reason set out in paragraph (1)(c),
refer the case to the commanding officer or to a delegated
officer having greater powers of punishment than he himself
holds.

(M) (1 Jul 59)
NOTES

(A) A delegated officer has jurisdiction in respect of a man who is not a member of,
but who is present at, the unit to which the delegated officer belongs. Where
the trial of a man of another unit can be held just as conveniently by the
accused’s own commanding officer or by the commanding officer of the unit
at which the accused is present when proceedings are taken, a delegated
officer should not exercise his jurisdiction. ‘

M) (1 Jul 59)

108.13—GENERAL RULES FOR CONDUCT OF TRIAL BY DELE-
GATED OFFICER

(1) When a delegated officer tries an accused summarily, he shall
conduct the trial in the presence of the accused and:
(a) cause Part I of the charge report to be read to the accused;
(b) either direct that the evidence be taken on oath or inform the
accused that he has the right to require that the evidence be
taken on oath;
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Art. 108.13 CANADIAN ARMY QR(Army)

108.13—GENERAL RULES FOR CONDUCT OF TRIAL BY DELE-
GATED OFFICER—Continued
(¢) receive such evidence as he considers will assist him in deter-
mining whether
(i) the charge should be dismissed or the accused found
not guilty, or
(ii) the accused should be found guilty, or
(iii) the accused should be remanded to the commanding
officer;

(d) bear the accused, if he desires to be heard;

(e) call such witnesses as the accused may request to be called
and whose attendance can, having regard to the exigencies
of the service, reasonably be procured, but nothing in this
subparagraph shall require the procurement of the attendance
of any witnesses the request for whose attendance is deemed
by the delegated officer to be frivolous or vexatious;

(f) permit the accused to put to any witness such questions as
are relevant to the charge or to the conduct and character
of the accused; and

(9) if he considers that the interests of justice so require, adjourn
the trial to enable further information to be obtained.

(2) A delegated officer may dismiss a charge at any stage of a trial.
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4 January 1960

SUBJECT: Authority of Canadian Forces Commanders to Impose
Disciplinary Measures

TO: Lieutenant General Herbert B. Powell
President, Committee to Study the Operation of the
Uniform Code

1. Pursuant to your instructions, I procceded to Ottawa .on 13
December to study the effectivencss of the authority of the Canadian
Commanding Officer to eonduct summary trials. I conferred with
The Judge Advocate General of the Canadian Forces, with other
members of his department (including Navy and Air Force members),
and with line officers who had commanded units from regimental to
company size in World War II, Korea, and in peacctime.

2. a. In general, a Canadian commanding officer above the rank
of major may call a soldier of his command before him, hear the
evidence of an offense, permit the soldier to make a statement and pre-
sent other relevant evidence, inform the soldier that he intends to
impose punishment, and thereafter, if the offense is of a civilian nature
or he determines the offense will require the reduction or detention of
a noncommissioned officer, give the soldier 24 hours in which to decide
whether he desires to accept the commander’s punishment or demand
a court-martial. When other purely military offenses are alleged,
the soldier has no right to demand trial. The commanding officer
(either on the spot or after 24 hours) then imposes punishment.

b. (1) A commanding officer above the rank of major may impose
up to 90 days detention, reduction in rank, severe reprimand, fine
(375 below corporal, $100 NCO’s), confinement to barracks up to 21
days, extra work and drill, and caution.

(2) A commanding officer may authorize officers of his com-
mand not below the rank of captain to impose detention up to 14
days, fines ($25 below corporal, $50 NCO’s) as well as confinement to
barracks, extra work and drill, and caution.

(3) All pay is forfeited while a soldier is detained. He is
allowed 25 cents per day in detention. The marriage allowance of
detainees is continued during detention.

3. The safeguards against abuse of the commanding officer’s
authority to impose summary punishment are: /

a. Each commanding officer is responsible for the legality and
appropriatencss of all punishments imposed in' his command. Each
receives a weekly report of all punishments imposed in his command.

TAB B



b. The soldier has a right to elect trial by court-martial as to
certain offenses.

¢. Certain sentences must be approved by the officer to whom the
commanding officer is responsible in disciplinary matters.

d. Any commander may limit the punitive authority of an officer
to whom he delegates authority to conduct summary trials.

e. An officer or soldier who considers that he has suffered any
personal oppression, injustice, ill treatment, or that he has other cause
for grievance, may seek redress from such authorities as are prescribed
by the Governor in Council.

4. a. Detention is served in detention barracks or in a unit detention
room. The detention room may be used when the sentence is for less
than 30 days.

b. The routine and training require “maximum effort and strictest
discipline.” The training is in two stages, the first stage lasting for a
minimum of 14 days or longer depending on the detainee’s conduct.
During this period he is kept ‘“‘on the go’ from 0600 reveille to 2100
lights out. During the first stage no inmate is permitted to smoke,
to have visitors, to have a ‘“communication period.” During the
second stage he may have an aggregate of 30 minutes “smoking time,”
“communicate’” with other inmates for a maximum period of 30 min-
utes, have visitors, use the library, and earn marks for remission of
sentence.

5. a. All of the Canadian officers with whom I talked were strongly
in favor of the Canadian system of summary trial by the commanding
officer. They pointed out that the delegated commanders are able to
take action in nearly all cases, because it generally takes only two weeks
detention to effect a greatly improved attitude on the part of a recalci-
trant soldier. They regarded the stern features of detention as
necessary to effect this improvement—one officer said that a “lounge
type” of stockade was ineffective.

b. Under circumstances which make the exercise of the powers
of the field grade commanding officer too burdensome, additional
commanding officers may be appointed by higher authority.

c. The Canadian officers believe that the authority vested in
commanding officers from captain up impresses on commanders the
responsibility for quick firm action to correct offenses, and, further,
that it brings home to the commander his personal responsibility in
the disciplinary field. They feel that under the Canadian system
there is little likelihood that junior officers will develop the attitude
of regarding trial and punishment as a matter for superior authority.

d. By way of comparison, I note that under the National Defence
Act of 1952 (the Canadian Uniform Code) the power of a commanding
officer in the Army to impose punishment was tripled as far as con-
finement goes. The Canadian law had theretofore permitted only
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28 days detention. Under our Uniform Code the power of the com-
manding officer was reduced to two hours of extra fatigue per day for
two weeks or to two weeks of restriction. Subsequent to the Canadian
enactment, their court-martial rate dropped 46 percent. Subsequent
to the enactment of the Uniform Code, our general court-martial rate
rose about 20 percent. Put in another way, in 1957 and 1958 the
Canadian Army, with a strength of over 50,000 averaged about 32
courts-martial per year and a little under 1,000 summary sentences
to detention of over 30 days. In fiscal 1958 and 1959, the United
States Army, with an average strength of almost 900,000, averaged
about 3,000 general courts-martial per year and about 24,200 special
courts-martial. The Canadian court-martial rate was 64/100 per
1,000 while our general court-martial rate was 3.3 per 1,000. The
Canadian rate of “over 30 day detentions’” was 20 per 1,000; the
American rate for special courts-martial was 27 per 1,000. It was a
one officer court, the commanding officer, that tried the detention
cases in the Canadian Army. It required the presence of five or more
officers to try each American case.

6. The Canadian and United States soldiers are much alike in
character and background. Both countries have drawn on England
for their basic beliefs and military traditions.

7. I recommend that the board indorse the adoption of the Ca-
nadian Army system of summary trial by commanding officer with
the following modification: that in lieu of summary trial the pro-
cedure to be used be termed ‘“‘commanders’ correction” and that
determinations of guilt by commanders shall not be convictions, that
records thereof be kept for the purposes of military personnel admin-
istration but, by law, be prohibited from release outside the military
establishment.

[s] Charles L. Decker
CuarrEs L. DECKER
Brigadier General, USA
Assistant Judge Advocate General
for Military Justice

Member of Committee

3 Incl

w/d
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HEADQUARTERS
101ST AIRBORNE DIVISION AND FORT CAMPBELL
Fort Campbell, Kentucky

1 January 1960
SUBJECT: Proposed Changes to the Uniform Code of Military
Justice Made by the Ad Hoc Committee to Study the
Uniform Code of Military Justice and Preliminary Report
of 9 December 1959

TO: Lt. Gen. Herbert B. Powell, USA

President, Ad Hoc Committee to

Study the Uniform Code of Military

Justice

t. Upon my return from Washington in the latter part of Novem-
ber, 1959, I directed the commanding officer of the 1st Airborne Battle
Group, 506th Infantry, to conduct a two months study covering
November and December, 1959, within his battle group in regard to
the changes proposed by the Ad Hoc Committee in Tab C of the
Preliminary Report, subject, Commanders’ Corrective Power. The
report of the commanding officer of the lst Airborne Battle Group,
506th Infantry, is attached (Tab A). After careful study and con-
sideration, both myself and my Staff Judge Advocate concur fully in
this report. 1t is my considered opinion that this study fully supports
the recommendations of the Ad Hoc Committee and proves that sub-
stantial saving in time and reduction of administrative work load
could be accomplished at the company and battle group level without
impairment of the time-honored principles of justice if the proposals
of the committee were put into effect. In this connection it is noted
in the reports of the individual company commanders in Tab A that
in the majority of the cases where the offenders received courts-
martial under the present system, the action taken by the company
commanders under the proposed system was considerably lighter.
It is felt that the lighter punishment adjudged by the company com-
manders under the proposed system would have a greater disciplinary
effect upon the command than court-martial action since such action
by the company commander is effective immediately and is not
deferred until ordered executed by the convening authority as is the
punishment adjudged by the courts-martial under the present system.
2. At this same time, I directed my Staff Judge Advocate to con-

duct a study covering the months of November and December, 1959,

TAB D
58



1 January 1960
SUBJECT: Proposed Changes to the Uniform Code of Military
Justice Made by the Ad Hoc Committee to Study the
Uniform Code of Military Justice and Preliminary Report
of 9 December 1959

as concerns Tab D of the Preliminary Report of the Ad Hoc Com-
mittee, subject, Processing and Trial of General Court-Martial Cases.
This report is attached as Tab B. During the two month period
covered, 21 Article 32 investigations were received in the Office of the
Staff Judge Advocate. The report covers the actual processing time
to trial under the present system and the proposed processing time
under the changes recommended by the Ad Hoc Committee in Tab D
of the Preliminary Report. The report also indicates in each case
how the saving of time under the new system would be accomplished.
During this same period only three Article 32 investigations were
conducted at Fort Campbell that were not forwarded to the Office
of the Staff Judge Advocate. This is an indication that battle group
and separate battalion commanders normally determine before refer-
ring & case to an Article 32 investigation that in all probability it will
result in a recommendation for trial by general court-martial. This
report proves conclusively that the proposals of the Ad Hoc Committee
are sound and that such proposals will result in a great saving of
processing time and also result in a more effective and efficient system
for trying serious offenses by general court-martial. It is felt that
after the proposals became law, the system of investigation of serious
charges would more closely resemble the present system in effect in
federal and state criminal jurisdictions.

3. On 28 December 1959 I and my Staff Judge Advocate discussed
the possibility of applying the Federal Youth Correction Act to
sentencing military offenders with Judge William E. Miller, Federal
District Judge of the Middle District of Tennessee, and Fred Ellidge,
Jr., the United States Attorney of the Middle District of Tennessee.
Both of these officials concurred generally that youthful military
personnel convicted of serious offenses could be handled under the
provisions of this act. They both felt very strongly that military
personnel who commit purely military offenses should not be sentenced
under the provisions of this act and confined with prisoners convicted
of felonies and offenses involving moral turpitude. Some thoughts
concerning the applicability of the Federal Youth Correction Act in
the sentencing of military prisoners is attached as Tab C.

4. Although I believe the present type of sentence adjudged by
general court-martial is in effect an indeterminate type sentence, I
feel that a statutory change is in order to more strongly emphasize
this point. Such a change would encourage public recognition that
we are continually seeking to improve our system of justice and treat-
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1 January 1960
SUBJECT: Proposed Changes to the Uniform Code of Military
Justice Made by the Ad Hoc Committee to Study the
Uniform Code of Military Justice and Preliminary Report
of 9 December 1959

ment of offenders. The table of maximum punishment should be
referred to as ‘“‘a guide for establishing an indeterminate sentence”
and in each case the court in announcing its sentence should state
that the confinement is not to exceed a certain number of years.

The guide for establishing indeterminate sentences must be re-
tained in the hands of the President of the United States in order to
meet disciplinary needs during time of emergency and because of the
changing world situation.

[s] W. C. Westmoreland
W. C. WESTMORELAND
Major General, USA
Commanding
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HEADQUARTERS
1ST AIRBORNE BATTLE GROUP, 506TH INFANTRY

Fort Campbell, Kentucky
“CURRAHEE”

31 December 1959
SUBJECT: Possible Changes of Non-judicial and Judicial Punish-
ment Under Uniform Code of Military Justice

TO: Commanding General
101st Airborne Division
Fort Campbell, Kentucky

1. Reference is made to your discussion on the above subject with
officers of this command. In accordance with your instructions, we
have reviewed all disciplinary actions (to include Article 15) that
were administered since 1 November 1959. The results of our review
and opinions on the proposed changes are set forth in the following
paragraphs. -

2. A total of 99 disciplinary actions were handled during the period.
This includes Article 15 administered either by the company or group
commander. Considering the proposed changes in the Uniform Code
of Military Justice mentioned by you, it has been concluded that:

a. All except five (5) of the 99 cases could have been handled
under the non-judicial authority of the group or company commander.
The five cases that would have been referred for trial included four
(4) thieves and one (1) deserter. (The deserter is also a thief.) For
info—the actual cases were administered (or will be administered) in
the following manner:

AW 15 . 79
Summary .. ... 11
Special ... . ___ 5
General - __________ o ________ 4

Total . ... 99

b. A large saving in administrative work could be realized. This
includes the preparation and investigation of charges, the time in-
volved in court procedures, and the subsequent reviews.

c. A more timely system of non-judicial punishment would be
effected. Under the proposed changes to the Uniform Code of
Military Justice, all cases (except the court cases) could have been
handled within 24 hours, as opposed to the days or weeks involved
in summary or special court procedures.
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31 December 1959
SUBJECT: Possible Changes of Non-judicial and Judicial Punish-
ment Under Uniform Code of Military Justice

d. A more efficient system of non-judicial punishment will result.
A company commander knows the background, personal problems
and potential of the offender. As such, he is in a better position to
administer punishment or to recommend appropriate punishment to
the next higher commander.

e. The disciplinary problems of minor offenders would be reduced
by at least one-half. The time and effort involved in the preparation
of summary court cases (or Article 15 reductions) frequently causes
company or unit commanders to resort to the restriction or extra
duty authority of Article 15. This, in reality, is more of an incon-
venience than a punishment. The proposed change would give the
small unit commander an authority to punish that has meaning, and
a reduction in petty offenses should result.

f. There would be a definite increase in the prestige of the small
unit commander. The above discussion attests to this fact.

3. There are several other proposed changes to the Uniform Code
of Military Justice which are not covered by the discussion of para-
graphs above. The following opinions with respect to certain of
these changes are offered:

a. Disciplining of officers: I do not believe that company or
similar unit commanders should have the authority proposed under
the changes to the Uniform Code of Military Justice. There is so
close an association at small unit level that this tool of punishment
can be administered best by the battle group or similar commander
without destroying or lessening the effectiveness of the small unit
commander. Otherwise, I agree with the proposed changes.

b. Appeal: The authority to appeal is most essential. This will
serve to prevent abuses and to correct the errors or injustices of im-
mature or inexperienced commanders.

c. Records of punishment awarded by commanders: 1t is recom-
mended that records of punishment be maintained as follows:

(1) For punishment awarded by company or similar unit
commanders—One (1) year or until discharge; whichever is less.

(2) For punishment awarded by group or similar commanders—
Two (2) years or until discharge; whichever is less (In this connec-
tion, the records of fines, reductions and similar punishment should be
retained and maintained in accordance with appropriate Finance and
AG requirements.)

4. There is general agreement within this group as to the degree of
punishment authorized under the proposed changes to the Uniform
Code of Military Justice, with the exception of that pertaining to
officers as discussed in subparagraph 3a above.
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31 December 1959
SUBJECT': Possible Changes of Non-judicial and Judicial Punish-
ment Under Uniform Code of Military Justice

5. The reports of two company commanders are attached for in-
formation. Similar reports of other commanders substantiate the
conclusions and recommendations of this report.

6. Insummary, it is concluded that the system and proposed changes
to the Uniform Code of Military Justice would enhance the prestige
of commanders by:

a. Providing a more efficient and timely system of non-judicial
punishment.

b. Saving in administration through a reduction of overhead and
administrative requirements.

¢. Reducing the number of offenders for minor offenses.

[s] Harry H. Critz
Harry H. Crirz
Colonel, Artillery
Commanding

2 Inclosures
As stated
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COMPANY “C”
1ST AIRBORNE BATTLE GROUP 506TH INFANTRY
Fort Campbell, Kentucky
“CURRAHEE”

24 December 1959
SUBJECT: Theoretical Resurvey of Uniform Code of Military
Justice Actions

TO: Commanding Officer
1st Airborne Battle Group
506th Infantry
Fort Campbell, Kentucky

In accordance with verbal orders Commanding General, 101st
Airborne Division and Fort Campbell, the following is submitted:

1. The proposed changes to the Uniform Code of Military Justice
as pertains to the Company Commander’s authority to adjudge pun-
ishment to the enlisted members of his command, I feel is a definite
step in the right direction. There is attached hereto, as inclosure 1
and 2, a listing of those enlisted men that have appeared before, or
been referred to court by me, for punishment. In each case the mat-
ter could have been more adequately dispensed with if the proposed
changes were already in effect. I have indicated in each instance
the action that would have been taken. :

2. Inregards to the disciplining of company officers by the Company
Commander, I do not feel that this is wise since on no other level, or
toward any other group, is the personality of the Commander felt
with greater consequences. I feel, as do my company officers, that
this tool of justice could, and would, turn in very short order into a
rapier of injustice. I feel that this authority would degenerate into
a club to correct tactical transgressions rather than character indis-
cretions.
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24 December 1959
SUBJECT: Theoretical Resurvey of Uniform Code of Military
Justice Actions

3. In the light of the preceding I would recommend that the Battle
Group Commander be granted the authority as outlined within the
proposed changes and that he, and he alone, be the first echelon of
command to be empowered to impose monetary punishment upon a
commissioned officer.

[s] R. L. Brons

R. L. Broxs
Captain, Infantry
Commanding
2 Incl
A/S
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COMPANY “E”
1ST AIRBORNE BATTLE GROUP, 506TH INFANTRY
Fort Campbell, Kentucky

“CURRAHEE”
24 December 1959
SUBJECT: Modification of Uniform Code of Military Justice

TO: Commanding Officer
1st ABG, 506th Inf
Fort Campbell, Ky

1. Per verbal instructions, Commanding General, 101st Airborne
Division on 9 December 1959, the following information relative to
the modification of the Uniform Code of Military Justice is hereby
submitted.

2. Ttisfelt by all officers and first three graders of non-commissioned
officers in this command that more punishment should be available
to the unit commander for non-punitive offenses. It is generally
felt by enlisted men in this company that the present Article 15 is a
farce. The most significant proposed change to the Uniform Code of
Military Justice is the authority of the unit commander to fine an
individual ¥ of his pay for one month. Personnel that have been
broached with this punishment in a hypothetical situation have agreed
that this punishment will make a man think twice before committing
petty offenses. s

3. The most beneficial advantage to a unit commander under the
proposed changes is the ability to process non-punitive offenses
quickly and efficiently. All cases that would normally require a
Summary or Special Court Martial can be handled within a 24 hour
period. The impact of rapid punishment for offenders will have a
far reaching effect on all personnel.

4. Another advantage of the proposed change is that the unit
commander will have more influence in the punishment his personnel
receive. A commander knows the background of the offenders:
their personal problems, debts, potential and previous offenses. In
most cases the unit commander is in a better position to administer
or recommend to the Battle Group Commander the punishment
offenders should receive.

5. The increased authority of the unit commander over his officers
leaves some doubt in my mind. For an experienced company com-
mander it is feasible but I feel that it is too much authority for a young
Second Lieutenant who is commanding a company. I recommend
that the authority to fine an officer be retained by the Battle Group
Commander.
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24 December 1959
SUBJECT: Modification of Uniform Code of Military Justice—
Continued.

6. Attached Inclosure 1 is a synopsis of Article 15’s and Courts-
Martial administered by me during the months of November and
December. It will be noted under the proposed changes to the
Uniform Code of Military Justice, Court Martials have been elimi-
nated. Also the normal one to two weeks delay in processing charges
and holding the court will be eliminated. Naturally this will evolve
into a great economical saving by reducing man hours presently spent
on Court Martials, personnel assigned to the Courts and Boards
section in the Battle Group, and the cumbersome paper work that
clogs our present Court Martial System.

7. The augmented punishment for extra duty will actually be a
punishment instead of an inconvenience. Enlisted men will have
much more respect for extra duty than they presently have.

8. The authority of a company commander to reduce a SP/4 in the
company would be of great advantage. SP/4’s who are leaving the
service will perform much better until the end if they realize that
the unit commander can reduce them on the spot.

9. The overall proposed changes to the Uniform Code of Military
Justice will help restore the prestige that a company commander once
enjoyed. I feel that in the long run it will reduce the Article 15’s
and Court Martials that are currently being administered. The
Army’s legal system will be conducted cheaper and much more ef-
ficiently and the company commander will be given the tools to do
his job.

[s] John H. Claybrook
JouN H. CLAYBROOK
Captain Infantry
Commanding
Incl: 1
Synopsis of Article 15’s and Courts-Martial
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C. Military Justice Procedures Before Trial

DISCUSSION

General. Under this heading the Committee will discuss all in-
vestigative phases in the processing of charges with a view to trial.

A person who has knowledge of an offense should bring it to the
attention of the appropriate commander. That commander must
conduct a preliminary investigation in order to make an informed
disposition of the allegation. For example, a company commander
who is informed of an offense committed by a member of his command
must find out the facts concerning the offense. He must decide
(a) whether it is an offense for which he as a company commander
should apply corrective measures without trial; (b) whether it is an
offense which might be handled without trial by his superior com-
mander; or (¢) whether it is an offense which appears to require a trial.
A battalion or higher commander, may go through the same steps.
The offender may be under his immediate command or may come
before him at the request of the offender or at the request of a subordi-
nate commander. All of these actions require preliminary or informal
investigations.

By judicial interpretation of the Code, certain restrictions have
grown up around investigations. These restrictions are most notable
in connection with the right of the accused not to incriminate himself
and in connection with permissible types of searches. In Article 31,
Uniform Code of Military Justice, Congress has established a right
against self-incrimination for military personnel that goes much
further than the general rights of a citizen under the Fifth Amendment
to the Constitution. Not only is a person subject to the Code for-
bidden to coerce or unlawfully induce a staternent by the accused but
also the accused must be warned that he is suspected or accused of an
offense and that he need not make any statement.

Self-Incrimination. The Committee finds that certain interpreta-
tions of Article 31 have invalidated rules expressed by the President
in the Manual for Courts-Martial and are impeding the detection and
trial of offenses against the Code. This Article has been held to
block the admission of evidence derived from body fluids of the ac-
cused. Tt has been held also to exclude obviously trustworthy in-
formation or evidence obtained as a consequence of a statement taken
without full compliance with Article 31. The meaning of the word
“statement’, as used in Article 31, has been extended to include,
among other things, the handing over of a pass upon demand for
proof of authority to be absent from duty. All these interpretations
have had the effect of making it extremely difficult to investigate
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suspected offenses in the military. They have had an adverse effect
upon good order and discipline.

It is the Committee’s understanding that the Manual for Courts-
Martial treatment of self-incrimination is consistent with the usual
legal construction of the scope of the right against self-incrimination,
The underlying reason for refusing to admit coerced confessions or
admissions is that they may be unreliable and untruthful. Following
this line of reasoning, our civilian jurisdictions have generally con-
sidered that body fluids and evidence obtained as the result of a con-
fession, particularly items of real evidence, do not come within the
circumscription. Scientific tests which reveal the presence of alcohol
in the blood or the presence of narcotics in the urine are not affected
by failure to warn the accused or even by unlawful inducement or
coercion.

The interpretation that a request to produce a pass is a request
for a statement has been particularly troublesome. U.S. v. Nowling,
25 CMR 362 (1958). It ranks high in the comments of senior com-
manders as an item which should be corrected. It has been reported
to the Committee that one effect of this decision has been harassment
of innocent soldiers on pass. Each soldier in a pass area may be
requested to show his pass two or three times in an evening so that the
military police will not be accused of having selected certain individuals
for special attention due to some undefined suspicion.

Interpretation of Article 31 has gone far beyond our traditional
ideas of protecting an individual against being forced to incriminate
himself. In addition, a doctrine known as “general prejudice’” has
been applied in cases where a violation of Article 31 has been found.
This doctrine appears merely to justify punitive action against the
Government for improper action on the part of a member of the
service.

The Committee is proposing a substantial amendment to Article 31
of the Uniform Code of Military Justice. Care has been taken in
preparing the proposed amendment to avoid a change that would in
fact or appearance condone activities by military law enforcement
agencies offensive to ordinary ideas of fair play. The Committee
believes that in all aspects of our judicial procedures and the handling
of allegations against soldiers, any deviation from traditional American
concepts of fair play and justice would be damaging to the maintenance
of discipline. ~Thus, for example, the Committee’s amendment would
permit the use of evidence obtained as a derivative of a confession if
the sole reason preventing use of the confession itself was a failure to
give the required warning. It would not permit the use of evidence
obtained as a consequence of a coerced confession. The overall
effect of the proposal, we believe, would be to return to the original
intent of Congress and to emphasize the importance of this article
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as a guarantee that convictions may not be supported by compelled
self-incriminating testimony.

Search and Seizure. The second area of major concern in the field
of investigative activities is that relating to searches. This areca is
not presently covered in the Uniform Code of Military Justice; the
rules are specified in the Manual for Courts-Martial.

In a recent case (United States v. Brown, 28 CMR 48 (1959)), the
Court of Military Appeals held that a vial containing heroin could
not be used as evidence in the prosecution of a soldier because it was
taken from his person in a search which the Court found to have been
unauthorized. The search was regarded as illegal because the Court
found that the commanding officer who ordered the search did not
have reasonable grounds to believe that this individual was com-
mitting an offense. =The facts of the case were these: The company
commander of a unit in Korea suspected that a number of his men
were using or trafficking in narcotics. The accused was one of those
suspected. The accused, along with others who were under suspicion
went on pass to an area where narcotics could be obtained easily and
cheaply. The commanding officer arranged that when the men under
suspicion returned from pass, they would be stopped and searched.
On the truck returning from the pass arca, there were six men of the
group under suspicion and four who were not under suspicion. The
commanding officer ordered that all the men on this particular truck
be searched. As a result of the search, possession of heroin by the
accused was established. e was the only one of the group found
to be in possession of narcotics.

The results in this case have caused a great deal of confusion in
the service. It is not entirely clear from this decision, or from later
decisions, exactly what the Court of Military Appeals considers to
be a permissible reason for search. In this state of affairs, the Com-
mittee considers it imperative that the law be clarified. The com-
mittee has drafted an amendment to the Uniform Code of Military
Justice codifying rules governing search and seizure by military
authorities, along the lines set out by the President in the Manual
for Courts-Martial. The critical part of the Committee’s amend-
ment, of course, is the final subsection which gives a commanding
officer the right to order a search of a person subject to his authority
at any time he deems it necessary to safeguard the health and security
of his command or in the interest of good order and discipline. The
Committee believes that this broad power is supported by custom
in the services and is a matter of military necessity. In this respect,
a military community must have rules substantially different from
the rules which are applicable in civilian life.

It should be noted that the Committee does not propose to allow
& commanding officer to delegate authority to order searches of this
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type. Since the authority is based upon military necessity, the
determination of military necessity should be made by the command-
ing officer who is responsible for the health, security and good order
and discipline of a command. This is another area in which the
Committee believes a commander should be given necessary authority
and should bear full responsibility for the use of his authority.

Pretrial Investigation. Formal investigation of charges under
Article 32 of the Uniform Code of Military Justice, known as pretrial
investigation, presents a problem also. Such an investigation must
be conducted before a commander may refer charges for trial by a
general court-martial. Field commanders indicate that pretrial in-
vestigations are increasingly difficult to conduct and consume too
much time.

The nature of preliminary investigations which must be made by
commanding officers has been discussed. In addition to the pre-
liminary investigation, there may be investigations by military police.
If the case may possibly be referred to a general court-martial, there
must be a pretrial investigation by an investigating officer appointed
under the provisions of Article 32. And after a case has been referred
to a general court-martial there will be additional investigation by the
trial counsel and the defense counsel in preparation for trial.

The Committee regards a certain amount of duplication of investi-
gations as inevitable. No responsible individual should take dis-
ciplinary or judicial action without satisfying himself as to the true
state of facts. Formal pretrial investigation has been characterized
as taking the place of consideration by a grand jury which is a feature
of our civilian criminal process. It is designed to protect the accused
from undergoing a trial on ill-founded charges. In our system, this
pretrial investigation also affords the accused an opportunity to know
exactly what evidence may be available to prove his guilt. He thus
has a right of discovery of prosecution evidence which he does not
have in civilian criminal jurisdictions. This right of discovery is
entirely in keeping with a sense of fair play and we regard it as a
desirable feature in our military justice procedure.

Formal pretrial procedures should be speeded, if it is possible to
do this without injury to the rights of the accused. This can be done
by having the investigation accomplished by a lawyer who will be the
trial counsel if the charges go to a general court-martial, accompanied
in the investigation by a lawyer who can defend the accused during
the investigation and any subsequent trial. Several advantages can
be obtained. In the first place, the activity of the trial and defense
counsel at this stage will be their preparation for trial. If the charges
are referred to a general court-martial, counsel will be ready to proceed
with the case with minimum delay. They will do their preparation
while the evidence is fresh and ultimate justice will be promoted.
Particularly in complicated cases, the recommendation of a lawyer
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who is appointed to investigate will be a more reliable gauge of the
justification for trial.

This procedure was used by some umts prior to the Elston Act and
used in combat situations. It was found to benefit both the Govern-
ment and the accused. It speeded the preparation of cases for trial
to a marked degree and it was effective in screening out ill-founded
charges.

The Committee believes an amendment permitting such a procedure
would be of great benefit. It is recommended as an alternate to the
existing procedure because the Committee believes that there may be
some cases which can be handled adequately by a non-lawyer investi-
gating officer. Under the Committee’s recommended procedure, a
company commander having a set of charges to dispose of and having
decided that the matter cannot be handled by commander’s corrective
action, will refer the charges to his battle group or battalion com-
mander. The battle group or battalion commander may elect to
appoint an investigating officer and proceed exactly as is now per-
mitted. When the investigation is completed, he will forward the
charges and the investigation to the general court-martial convening
authority. On the other hand, if the charges when examined by the
battle group or battalion commander seem to be complicated, or if
that commander has no suitable officer available to conduct the in-
vestigation, he can call the general court-martial authority’s head-
quarters and request that the investigation be made by lawyers. At
the completion of the investigation, the report will be submitted to
him with the recommendation of the investigating officer. If, after
studying the report and the charges, he determines that it is a case
not suitable for use of his corrective powers, he will forward the
charges, the report of the investigation and his recommendation to
the general court-martial convening authority. Because there are
alternate procedures, the disposition of charges need not be delayed
because legal personnel are not available at the moment.

If the defense counsel is dissatisfied with the manner in which the
trial counsel conducts the investigation, the staff judge advocate is
available for resolution of disagreements before trial; or the defense

counsel can move for appropriate relief before arraignment at the
trial.

FINDINGS

1. Judicial interpretations of Article 31 have invalidated rules
established in the Manual for Courts-Martial concerning the admissi-
bility of evidence.

2. Judicial interpretations concerning commanders’ authority to
order searches are unclear and do not appear to satisfy the needs of
the military service.
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3. Maintenance of good order and discipline is impeded by the
interpretation of the law in the above subjects.

4. Procedures for pretrial investigation under Article 32 lack
flexibility and require excessive time.

5. In complicated cases better pretrial investigations and better
trials will result if the investigation is conducted by a trial counsel
and the accused is represented by a defense counsel.

RECOMMENDATIONS

1. That Article 31, Uniform Code of Military Justice, be amended
to eliminate the restrictions caused by some judicial interpretations.
(Tab B) .

2. That the Uniform Code of Military Justice be amended by adding
an article to define authority for searches in a military community,
(Tab B)

3. That the Uniform Code of Military Justice be amended to
permit pretrial investigations (Article 32) by a trial counsel. (Tab B)

Tab A—TReport by SJA, 101st Abn Div
Tab B—Legislative Proposals
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HEADQUARTERS
101ST AIRBORNE DIVISION AND FORT CAMPBELL
Office of the Staff Judge Advocate

Fort Campbell, Kentucky
1 January 1960
SUBJECT: Article 32 investigations conducted by the trial counsel
rather than a layman.

1. PROBLEM:

a. Would there be a saving in time without impairing the rights
of the accused if the Article 32 investigation were conducted by
the Trial Counsel in the presence of the Defense Counsel and the
accused rather than the present method which utilizes an officer
who has no formal legal training.

b. If the Article 32 investigation is conducted by the Trial Counsel
along with the Defense Counsel, would the Office of the Staff
Judge Advocate be able to carry this additional work load without
extra personnel.

2. ASSUMPTIONS:

a. That the charge sheets, personal history statement, and sum-
mary of the expected testimony had been forwarded by the com-
pany commander to the battle group commander and that the
battle group commander endorses these papers to the convening
authority of a general court-martial indicating that the offense
should be investigated by qualified counsel because he feels that
the offense warrants punishment by a court rather than corrective
action by the commander.

b. That the defense can waive any or all of the Article 32 investi-
gation at any stage.

c. That adequate stenographic help is available to the Trial
Counsel and that the Trial Counsel and Defense Counsel are not
given too many additional duties, i.e., that they are not interrupted
to do legal assistance cases.

d. That the Trial Counsel has immediate access to a photo-copy
machine.

3. FACTS BEARING ON THE PROBLEM:

a. Twenty-one cases have been considered in making this report,
these cases being disposed of in the Office of the Staff Judge Ad-
vocate during the months of November and December, 1959.

TAB A
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b. A survey of special court-martial authorities discloses that
during this period of time only three cases were given to Article
32 officers that were not forwarded to the general court-martial
convening authority. Therefore, the report reflects the true work
load if the investigation had been conducted under the proposed
change.

. DISCUSSION': The attached list of cases shows the actual proc-
essing time from the date charges were preferred to the date of
trial, as well as the estimated processing time under the proposed
change.

a. In most instances the saving of time comes from the ehrnlna-
tion of repeating the investigation.

b. The greatest saving of time probably comes in those cases in
which the Article 32 investigation discloses that a general court-
martial is not warranted.

c. Although the Article 32 officer is supposed to indicate whether
or not witnesses will be available at the time of trial, he does not
always consider this point. In many instances, the victim of a
larceny or a key witness is transferred overseas shortly after the
Article 32 investigation or is becoming a civilian, necessitating
depositions or travel expenses at time of trial. The I case is an
example where the victim had been discharged prior to date of
trial. Had the Trial Counsel conducted the Article 32 investiga-
tion, he could have been on immediate notice to re-arrange his
docket or else to preserve the testimony.

d. Although there were no cases during this period of time con-
cerning complicated bookkeeping and accounting procedures, there
have been such cases in the past and they could be expected in
the future. Often such cases, when given to an untrained investi-
gator, require several days study of regulations and sifting through
voluminous records prior to his investigating the case. If the
investigation were being conducted by the Trial Counsel, he would
almost have his case prepared at this point. In the highly tech-
nical cases it is believed that the saving of time would amount to
the number of days actually spent by the layman investigator.

e. On “Morning Report” cases the investigation could be con-
ducted by the Trial Counsel in a matter of minutes without him
even leaving his office. Once he determines that the extract copy
of the morning report is in good order and has discussed the case
with the Defense Counsel, the Defense Counsel would likely waive
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(9]

any investigation after talking the case over with the accused.
The same procedure would apply to some extent in other cases
involving mostly documentary evidence.

f. The average Article 32 officer under the present system attempts
to interview all witnesses listed on the charge sheet and any
others that he feels can shed light upon the case. Very often
considerable cumulative evidence is gathered which adds little
to the file and which is a waste of time and clerical help. If
the Article 32 investigation is conducted by the Trial Counsel,
he could close his investigation once there was a strong prima
facie case established and he could determine that the charges
were serious enough to warrant trial by general court. Then in
later preparation of his case, he and the Defense Counsel could
determine the witnesses to be interviewed and to be called for
the court. They do this under the present system to the extent
they feel necessary, but they seldom interview or call all of the
witnesses covered by the Article 32 investigation. If the accused
decides to plead guilty, the interviewing of witnesses beyond
those necessary to establish the prima facie case at the time of
investigation would be totally unnecessary except those desired
by the defense in mitigation.

g. All officers in this section are of the opinion that no additional
officer personnel would be required under the proposed change.
One stenographer for the Trial Counsel and a photo-copy machine
for the Trial Counsel would be sufficient for him to conduct Article
32 investigations in addition to his present work load.

. CONCLUSIONS:

a. The proposed change to have Trial Counsel conduct the Article
32 investigation provides for a more speedy method of trial.

b. The proposed change would save duplication of effort and save
considerable money, not only in the time saved in investigating,
but also in timely preservation of evidence.

¢. The proposed change is completely fair to both sides in that
qualified counsel handie the case in its early stages.

d. That after this proposed change has been in effect for a few
months that an even greater saving in time than is indicated by
the enclosure would likely result.

e. The proposed change would not require additional personnel
other than a stenographer.
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6. RECOMMENDATION: That the Article 32 investigation be con-
ducted by the Trial Counsel rather than by a layman.

[s] Robert H. Ivey
RoBerr H. Ivey
Lt Col, JAGC
Staff Judge Advocate
1 Encl
1. “Cases and Processing Time”
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General Court-Martial Cases Processing Time
Charges to Trial—November and December, 1959
101ST AIRBORNE DIVISION AND FORT CAMPBELL, KENTUCKY

8ee note at end of table.

97

Days Total
Processing Days
Name Offense Time From Proposed Reason for Reduction in Time
Date Charges | Processing
Preferred— Tire
Date of Trial

AL 121 44 29 | Initial investigation would
have included matters which
in this case required further
investigation after referral to
this office.

) S 121 30 26 | Elimination of duplicate inves-
tigation.

Coa . 86 24 22 | Elimination of duplicate inves-
tigation.

Do 86 37 34 | Elimination of duplicate inves-
tigation.

B ... 86 22 19 | Elimination of duplicate inves-
tigation.

) Okt 134 38 8 | Would have recommended Sp.
C. M. at conclusion of Art.
32 investigation.

Gr***__ 86 8 5 | Elimination of duplicate inves-
tigation.

Ho. ... .__ 121 52 22 | Essential witnesses would have
been held or testimony pre-
served.

) G 121 51 22 | Essential witnesses would have
been held or testimony pre-
served.

R 86 and 121 53 30 | Essential witnesses would have
been held or testimony pre-
served.

Ko .. 134 23 17 | Elimination of duplicate inves-

] tigation.

Lo 121 44 35 | Elimination of duplicate inves-
tigation.

Moo ... 121 22 17 | Elimination of duplicate inves-
tigation. '

Ntwrx . 134 26 20 | Elimination of duplicate inves-
tigation.

O...__. 134 42 35 | Elimination of duplicate inves-
tigation.

P 86 25 23 | Elimination of duplicate inves-
tigation.

Qoo . 78 25 19 | Elimination of duplicate inves-
tigation.

R 121 24 19 | Elimination of duplicate inves-
tigation.

Sl . 121 21 18 | Elimination of duplicate inves-

tigation.



General Court-Martial Cases Processing Time—Continued
Charges to Trial—November and December, 1959—Continued
101ST AIRBORNE DIVISION AND FORT CAMPBELL, KENTUCKY—

Continued
Days Total
Processing Days
Name Offense Time From Proposed Reason for Reduction in Time
Date Charges | Processing
Preferred— Time
Date of Trial
THskrx______ 121 43 25 | Initial investigation would
have included matters which
in this case required further
investigation after referral to
this office and testimony
would have been preserved.
Uoo_. 86 16 14 | Elimination of duplicate inves-
tigation.

*#+*2 A sterlsks indicate cases returned for Special Courts-Martial. Processing time saved in entire period
except for period of investigation,

SUMMARY

The above data was determined after consultation with both coun-
sels involved in each case, evaluation of the case file, and considera-
tion of the work load of the office at the pertinent time. The column
showing ‘“Days Proposed Processing Time” reflects the opinion of the
undersigned as to time which would be saved under the proposed
system. This data is further based on the assumption that there
would be at least two trial counsel and three defense counsel, the
current strength of this office. In addition, it would, of necessity,
include a strengthening of the clerical help due to the increased work
load caused by the investigation. It is the recommendation of the
undersigned that a clerk-typist be added to the staff of this office to
facilitate this investigation if this new system is put into effect. It
is the opinion of the undersigned that virtually each case, if handled
under the proposed system, would result in a definite saving of time.
It is further felt that the proposed system provides for a better pre-
trial investigation than that currently used.

/s/ Alton H. Harvey
Avtron H. HarvEY
Capt. JAGC
Trial Counsel

/s/ Lloyd K. Rector
Lioyp K. ReEcTOR
Capt. JAGC
Defense Counsel
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D. Procedures in Trials by Courts-Martial

DISCUSSION

General. The basic reason for recommending discontinuance of
summary and special courts-martial is that a general court-martial,
with its full complement of lawyers, is the only forumn equipped
to follow the twists and turns of criminal law as it develops case
by case. In keeping with our recommendation concerning command-
ers’ corrective powers, if the Congress does not see fit to grant
substantially all of the powers recommended by the Committee
under Article 15, it will be necessary to reevaluate the decision to
use only one type of trial court. That is a problem which may arise
at a later time. Improvements in the procedures of the general
court-martial are a matter of urgency regardless of later developments.

Certain of the present procedures of the general court-martial im-
pede rapid and efficient disposition of cases before that court. The
Committee attended a trial by general court-martial at Fort Meade
and observed certain deficiencies. Others have been brought to our
attention by commanders or by judge advocates. Unless some
simplification can be achieved, there is a serious possibility that
the general court-martial, under the stresses of war, would be unable
to fulfill the need for a court of record for serious criminal cases.
Cumbersome trial procedures are a principal reason why the majority
of commanders at all levels feel that our military justice system
would be inadequate in time of war. Some part of this belief stems
from the procedures for pretrial investigation. We have already
suggested improvements in this area which have been tested under
wartime conditions. There is in addition, however, general consensus
that trials by general courts-martial take too long, and that the need
to assemble court members, legal personnel, the accused and witnesses
frequently would prevent the use of a general court-martial during
combat.

Pretrial Sessions. In studying this situation, it is the Cominittee’s
conclusion that a great deal of simplification can be accomplished
if use of the law officer is exploited. Many civilian criminal juris-
dictions are speeding up their trials by the device of bringing the
lawyers and the civilian judge together before the trial begins. In
this so called “‘pretrial session,” many questions of Jaw can be settled.
In the trial which the Committee observed, after the court-martial
convened, the members of the court immediately were excused so
that the law officer could hold a lengthy hearing with the trial counsel,
defense counsel, and the accused outside the presence of the members
of the court. The purpose of this hearing was to establish the prov-
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idence of the accused’s plea of guilty. Quite clearly there was
no alternative. If the court members had been present and for
some reason the accused’s plea had been determined to be improv-
ident, it would have been impossible for the court members to sit
in judgment on the merits of the case.

The Judge Advocate General has recommended that we indorse
changes in trial procedure which will allow the law officer to conduct
such hearings with the accused and counsel before the members
of the court are required to be present. The more purely legal
problems that can be settled before the members of the court arrive,
the more efficient the trial will be in terms of the manpower repre-
sented by the court members and in terms of the orderly presentation
of evidence. Court members, {reed from the distraction of legal ma-
neuvers, will be in a much better position to absorb and assess the
import of evidence presented. The recommended precedure will
do much to enhance the dignity of military trial procedure. We
concur with the recommendation of The Judge Advocate General.

Exploitation of Law Officer. In the interest of expeditious handling
of cases, we have considered other aspects of the trial with a view to
collecting those things which are clearly matters of law and assigning
them as duties of the law officer. We want to get as much value as
possible out of the professional law officer whose services are available
to the court, without changing the basic characteristics of the general
court-martial. Following this line of reasoning, we believe that the
law officer should, as recommended by the Department of Defense,
rule finally on a motion of finding of not guilty. We would go further
and say that the law officer should rule finally, also, on the question
of the accused’s capacity to stand trial and upon challenges for cause,
addressed to himself, or to members of the court. Continuances, or
recesses during trial, are matters of the orderly conduct of the-trial
and should be decided by the court, with the qualification that if the
legal rights of the accused are involved the court must follow the
advice of the law officer in the matter. Whenever the members of
the court are present, punishment for contempt should be a matter
for decision by the court on advice of the law officer. However, in
any proceeding which the law officer is authorized to conduct without
the presence of members, he should have equivalent powers to maintain
the order and dignity of the proceedings.

One-Officer Courts-Martial. The use of a general court-martial
consisting only of a law officer is recommended by many of our senior
field commanders. We believe there are cases in which this would
be appropriate. There are some cases in which neither the convening
authority nor the accused would find any particular need for the
presence of members. In the DOD amendment currently before
Congress (HR 3387), there is a provision for the use of a one-officer
special court-martial with the consent of the convening authority
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and the accused. In an earlier session of Congress, the DOD submitted
a separate item of legislation which would have authorized a one-
officer general court-martial under similar circumstances. We under-
stand that this item was withdrawn from the legislative program
because it was suggested that experience with the one-officer special
court first should be obtained. Our recommendations, of course,
have eliminated the special courts-martial entirely, but we are in-
cluding a recommendation for the use of a law officer as a single officer
general court under conditions previously worked out for the special
courts-martial.

There are some cases in which the convening authority will believe
it is necessary to have the collective judgment of line officer members.
This may be because of the type of offense charged; for example, a
charge of conduct unbecoming an officer or a gentleman. It is
unlikely that a convening authority would want the findings on such
a charge determined by a law officer rather than by the collective
judgment of officer court members. On the side of the accused, there
is an American tradition that a citizen is not found guilty of serious
crimes except by the collective judgment of his peers unless he con-
sents to a trial before a judge. It appears that the accused should
have an option. If, upon the advice of counsel, he has determined
that he is going to enter a plea of guilty, he will not be interested in
collective judgment on the findings. On the other hand, he may be
interested in having the benefit of collective judgment on the sentence.

In its recommendation concerning commanders’ corrective powers
the Committee has already indicated that a special class of general
courts-martial should be established for the purpose of hearing the
cases of soldiers who elect trial in lieu of corrective action by their
commanding officers. By offering to use his corrective powers, the
commanding officer indicates in such a case that he believes the
individual has continued usefulness to his unit. It would not be
appropriate, therefore, for a court used in lieu of commanders’ cor-
rection to give a sentence to a punitive discharge. It is appropriate
to limit the jurisdiction of this special purpose court-martial to
confinement for six months and forfeiture of two-thirds pay per
month for six months, assign this type of trial to a court consisting
of a law officer only, and rule out the possibility of court members. -
As in any other general court-martial, trial and defense counsel
would be qualified lawyers.

Mental Responsibility for Crimes. Both The Judge Advocate
General and The Surgeon General have directed the attention of
the Committee to a troublesome aspect of the use of expert testimony
In trials—expert testimony by psychiatrists on the question of mental
responsibility of the accused at the time of the offense. The present
military test for insanity incorporates the M’Naughton rule formulated
over one hundred years ago, and the irresistible impulse test which was
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established in 1886. The Judge Advocate General and The Surgeon
General urge a change in the test.

The military test is as Jiberal in the exculpation of offenders as
tests used in the majority of criminal jurisdictions. There is no
reason why the military rule should be made more liberal in this
respect. However, it is apparent that, by failing to take into account
progress in the medical field and the field of psychiatry, the present
rule has a tendency to substitute the psychiatrist’s judgment for
that of a convening authority or court-martial. A psychiatrist who
examines an accused before trial and makes his report to the convening
authority, or who testifies as an expert witness before the court-
martial, is placed in the position of choosing one of two extremes,
If he says that the accused is completely deprived of his ability to
distinguish right from wrong or to adhere to the right, the individual
will not be brought to trial or will, in all probability, be acquitted.
Strictly on the basis of clinical experience and professional knowledge,
such a statement by the psychiatrist would be an inaccurate descrip-
tion even of persons suffering from severe mental disease, defect or
derangement. On the other hand, if the psychiatrist testifies that °
the individual is severely sick with a mental disease and is not com-
pletely deprived of his ability to distinguish right from wrong, or
to adhere to the right, the conclusion will follow that the individual
is legally responsible for his acts. This may not be a fair appraisal of
the situation. If he believes the accused to have been sufficiently
ill with a mental disease to justify his exculpation, the psychiatrist
is inclined to settle the issue the easy way by saying that this partic-
ular individual was completely deprived of his ability to distinguish
right from wrong or to adhere to the right. An attempt on the part
of the psychiatrist to give expert evidence that is completely accurate
from his professional standpoint more often than not results in un-
necessarily long and involved records of trial, with both sides taking
advantage of the situation either to attempt to impeach the credi-
bility of the expert witness or to push him into an absolute statement.

The American Law Institute, composed of learned members of
the legal profession who have been responsible for the drafting of
many uniform Jaws adopted throughout the United States, has
recognized the problem which has been described to the Committee.
In cooperation with eminent psychiatrists, the American Law Institute
has developed a statement of the test for mental responsibility which
avoids the mentioned difficulties. This test has been considered
by The Judge Advocate General, who has concluded that it would
not be more liberal in terms of excusing people for criminal conduct.
It is possible that more people will be brought to trial when there is
an insanity issue, because the question of mental responsibility will
be retained for determination by members of the court. The Com-
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mittee recommends adoption of this test. We feel that it will put
expert testimony in proper perspective when the issue of mental
responsibility is raised. This recommendation is regarded as an
important measure in the simplification of trial procedure, since the
question of mental responsibility is very frequently associated with
the trial of serious charges.

Pleas of Guilty. Finally, the Committee wishes to report on its
consideration of the procedures used in the Army to allow accused
persons to obtain a limitation of sentence in consideration of the
entry of a guilty plea. The Committee is informed that at the
present time approximately 60%, of the cases coming for trial before a
general court-martial are pleas of guilty. The vast majority of these
guilty plea cases are processed under an Army procedure which
allows a general court-martial convening authority to promise consid-
eration in the form of an agreed sentence when requested by an accused
who has determined that it would be in his interest to enter a plea of
guilty. A majority of the Committee members have had personal
experience with the operation of this procedure at times when they
were convening authorities for general courts-martial and have found
that the procedure is fair both to the individual and to the government.
It promotes the ends of justice. From first-hand observation, the
meticulous care of law officers to ascertain that pleas of guilty are
voluntary and provident is impressive.

All sources of information available to the Committee have been
scrutinized carefully for any indication that the procedures could be
unfair to an accused. Commanders who are presently exercising
general court-martial jurisdiction have no criticism on this point, al-
though one or two of them have personal objections to “making a deal
with criminals”. Judge advocates, including officers who are fre-
quently assigned as military defense counsel, regard the procedures as
fair. Military defense counsels were asked this specific question:
“Does the accused suffer any disadvantage from the procedures when
negotiating a plea of guilty?”’ Eighty percent gave an unqualified
“no” response. A number of others felt that there were some dis-
advantages in having the agreement placed in the record of trial for
the president of the court to see at the time he authenticates the
record. They suggested that the agreement be placed in the record
only after authentication and just prior to forwarding the record for
review. The objection could be overcome entirely by an adminis-
trative change in the handling and assembly of records of trial, and
we would see no objection to following the recommendation if The
Judge Advocate General considered it advisable to give such instruc-
tions,

The Committee is convinced that the procedures allowing an agreed
plea of guilty upon advice of counsel, as they are utilized in connection
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with Army general courts-martial, mutually benefit the accused and
the government. The Committee recommends the continuation of
this program as an important method of simplifying general court-
martial trials.

FINDINGS

1. Trials by general courts-martial are slow and cumbersome.

2. The interests of the government and the accused do not require
trial of all cases by a court-martial consisting of a law officer and
members.

3. In special situations, provision for trials before a law officer only
would increase the flexibility of the general court-martial.

4. The rule for mental responsibility (paragraph 1205, Manual for
Courts-Martial, 1951) hampers medical experts in giving clear and
definitive testimony.

5. Army procedures permitting agreed pleas of guilty operate to
the mutual benefit of the accused and the government.

RECOMMENDATIONS

1. That the Uniform Code of Military Justice be amended to permit
a general court-martial to be convened without the presence of mem-
bers for the purpose of settling legal questions in special sessions.
(Tab B)

2. That the Uniform Code of Military Justice be amended to make
all identifiable problems of law matters for resolution by the law
officer alone. (Tab B)

3. That the Uniform Code of Military Justice be amended to permit
a law officer alone to sit as a general court-martial under conditions
specified in the statute. (Tab B)

4, That paragraph 1200 Manual for Courts-Martial, 1951, be
amended to incorporate a rule of mental responsibility conforming
with Section 4.01 of the American Law Institute’s Model Penal Code
(Tentative Draft No. 4, dated 25 April 1955). (Tab A)

5. That no change be made in Army procedures allowing agreed
pleas of guilty.

Tab A—Proposed Change to Manual for Courts-Martial
Tab B—Proposed Legislation

112



PRESENT MANUAL PROVISION

Paragraph 120b, Manual for Courts-
Martial, 1951:

“p. Lack of mental responsibility.—If
a reasonable doubt exists as to the men-
tal responsibility of the accused for an
offense charged, the accused cannot
be legally convicted of that offense
(74a(3)). A person is not mentally re-
sponsible in a criminal sense for an of-
fense unless he was, at the time, so far
free from mental defect, disease, or de-
rangement as to be able concerning the
particular act charged both to distin-
guish right from wrong and to adhere to
the right. The phrase “mental defect,
disease, or derangement’’ comprehends
those irrational states of mind which are
the result of deterioration, destruction,
or malfunction of the mental, as distin-
guished from the moral, faculties. To
constitute lack of mental responsibility
the impairment must not only be the re-
sult of mental defect, disease, or de-
rangement but must also completely
deprive the accused of his ability to dis-
tinguish right from wrong or to adhere
to the right as to the act charged. Thus
a mere defect of character, will power, or
behavior, as manifested by one or more
offenses, ungovernable passion, or other-
wise, does not necessarily indicate in-
sanity, even though it may demonstrate
adiminution or impairment in ability to
adhere to the right in respect to the act
charged. Similarly, mental disease, as
such, does not always amount to mental
irresponsibility. For example, if a per-
son commits an assault under psychotic
delusion with a view to redressing or re-
venging some supposed injury to his
reputation, he is nevertheless mentally
responsible if he knew at the time that
the act was contrary to law, and if he
was not acting under an irresistible im-
pulse. On the other hand, an accused is
not responsible for a particular homicide
if, as a result of mental disease, he had
an insane delusion that another person
was in the act of attempting to kill him
and he thereupon killed the supposed at-
tacker under the delusion that it was
necessary to kill the deceased to pre-
serve his own life.”

PROPOSED CHANGE

Paragraph 1205, Manual for Courts-
Martial, 1951:

“b. Lack of mental responsibility.—If
a reasonable doubt exists as to the men-
tal responsibility of the accused for an
offense charged, the accused cannot
be legally convicted of that offense
(74a(3)). A person is not responsible for
criminal conduct if at the time of such
conduct as a result of mental disease or
defect he lacks substantial capacity
either to appreciate the criminality of his
conduct or to conform his conduct to the
requirements of law. The terms ‘“men-
tal disease or defect’’ do not include an
abnormality manifested only by re-
peated criminal or otherwise anti-social
conduct. Although there need not be
complete impairment of the accused’s
mental capacity in order to constitute
lack of mental responsibility, there must
be substantial impairment. This degree
of impairment cannot be identified with
precision, other than to say that ca-
pacity must be greatly impaired. The
measurement of substantial impairment
is determined by the court. The court,
weighs evidence on the issue of the ac-
cused’s capacity to appreciate the crimi-
nality of his conduct or to conform his
conduct to the requirements of law. The
foregoing does not in any way affect the
rule concerning drunkenness as set forth
in 154a(2).”

Paragraph 121, Manual for Courts-
Martial, 1951:

The only change required in this para-
graph would be that of combining a and
b to read as follows:

Did the accused at the time of such
conduct as the result of mental disease or
defect lack substantial capacity either
to appreciate the criminality of his con-
duct or to conform his conduct to the
requirement of law?

The question “¢”’ regarding mental
capacity would remain the same.

TAB A
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E. Sentences
DISCUSSION

General. In its statement of the requisites of an effective system
of a military justice the Committee ranked together two requirements:
(1) the military justice system must foster good order and discipline
at all times and places; (2) it must provide for rehabilitation of usable
military manpower. As an elaboration of the Committee’s views con-
cerning sentences and corrective actions, it is well at this point to
quote a portion of our interim report.

“‘An eye for an eye and a tooth for a tooth’ and such ecatch words as
‘erime and punishment’ are obsolete. Instead, the Committee firmly
believes that the weaknesses of the young American called to serve his
country present a problem in correction. The Committee further believes
that the following factors are basic in the enlightened administration of
justice:

(1) Guidance and leadership which prevent the commission of offenses;

(2) Full use of mental health facilities, legal assistance and opportunities
for religious guidance as a supplement to leadership;

(3) Early identification and elimination of those who because of inherent
or ingrained defect do not have the potential to develop into soldiers;

(4) Rapid development of facts followed by prompt and speedy corrective
action when an offense is committed;

(5) Use of the minimum sanction consistent with correction and deterrence
in dealing with offenders;

(6) Assurance that the widest appropriate range of offenses is disposed of
by commanders’ correction, taken by fair and understanding leaders—thus
avoiding the ordeal of trial and the stigma of conviction;

(7) Opportunity for rehabilitation for military service after conviction for
all but the most serious offenses—to include the erasure of punitive discharge
when restoration has been earned;

(8) Opportunity for rehabilitation for future useful life in a civilian com-
munity for those sentenced to confinement after conviction of a serious offense
precluding further military service.”

In making such statements, the Committee did not consider that it
was advancing new ideas, but rather that it was reaffirming principles
which are common to the administration of military justice and the
treatment of offenders throughout the Army. No one is more inter-
ested in his men than the commander; and his interest does not stop
when a member of his command gets in trouble. The entire system
of sentences under the Uniform Code of Military Justice is an open-end
system. There is opportunity, generally regardless of the length of
the sentence, for an individual to demonstrate his worthiness for
restoration to honorable service. It is a prime concern of the Army
that each offender be encouraged to make use of this opportunity.
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Rehabilitation and Restoration. We have, under the present sys-
tem, essentially two groups of persons sentenced to confinement:
First, there is a group whose sentences do not include a punitive dis-
charge. Their sentences are generally for six months or less and they
serve their confinement at local stockades. Usually their commanders
have referred their cases to a special or summary court-martial and
by this action have indicated that they believe the offender may be
corrected and returned to useful duty by treatment at the local level,
Unless they have some ingrained or inherent defect which will prevent
them from becoming useful soldiers all members of this group should
be able to return and render useful service. There is a carefully
devised screening program which operates at the stockade. Personnel
from mental health units, in cooperation with confinement personnel
and local commanders, make every effort to improve the motivation
and relieve the problems of those who are capable of restoration and
screen out those men who cannot adapt themselves to military life.

The second major category of persons in confinement includes
offenders convicted of more serious offenses and sentenced to terms
of confinement longer than six months. These men usually are
sentenced also to a bad conduct or dishonorable discharge. The
Committee has found that certain interpretations of law have tended
to complicate the problem of treating this group. Paragraph 1275,
Manual for Courts-Martial, 1951, formerly restricted courts-martial
from sentencing an enlisted person to more than six month’s confine-
ment unless the court had determined that he should receive a
punitive discharge as part of his sentence. Complementary to this
provision, the Manual authorized a special suspension of a punitive
discharge which would last until the accused completed confinement
or until appellate review of his case was completed, whichever was
later. Utilization of a combination of these provisions gave the
offender an opportunity to demonstrate by his behavior while in
confinement that he was worthy of restoration to military duties.
If be demonstrated these qualities he could be restored and his
punitive discharge remitted. Then, at the completion of an honorable
term of service he would receive an honorable discharge and would
never have received any other type. On the other hand, if he did
not demonstrate his worthiness he could be given his punitive dis-
charge without further processing as soon as the later of the two
conditions occurred.

Effect of Judicial Interpretation. Strenuous efforts were made by
the Department of the Army to educate commanders responsible for
the approval of sentences including punitive discharges to make use
of the combination of these provisions so that the optimum climate
for restoration would exist. The Court of Military Appeals has held
that neither of these beneficial provisions contained in the Manual
for Courts-Martial is within the scope of the President’s regulatory
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authority. It is, therefore, now possible for offenders to be sentenced
to terms of confinement for more than six months without receiving
a sentence to a punitive discharge. U.S. v. Holt, 26 CMR 256
(1958); U.S. v. Varnadore, 26 CMR 251 (1958). If a punitive
discharge is adjudged, the only way to suspend it is by making the
individual a probationer who will be entitled to remission of the
punitive discharge unless he commits some subsequent misconduct
to justify vacation of the suspension. U.S. v. May, 27 CMR 432
(1959); U.S. v. Cecil, 27 CMR 445 (1959).

Under the Committee’s recommended plan for placing corrective
powers in the hands of commanding officers, the number of persons
who receive convictions and sentences to confinement for six months
or less should be reduced drastically. Some of the same men who
would otherwise have received a conviction by special or summary
court-martial and a sentence to confinement will, however, come
within the scope of the stockade screening program by virtue of
being placed in correctional custody under Article 15. A few men
will receive sentences to confinement without punitive discharge
from the special type of general court-martial established for the
trial of those who elect trial in lieu of correction by their commanding
officers. Finally, there will always be a group of persons who have
been tried by a general court-martial because they have committed
offenses which indicate to their commanders that they are probably
beyond the resources of local units for rehabilitation. Most of these
men will receive sentences sufficient in length to warrant their transfer
to other treatment facilities, but there will be a few who receive a
short term of confinement, with or without a punitive discharge,
and stay in a local facility. As noted, through the combined efforts
of commanders, The Provost Marshal General, The Surgeon General,
and The Judge Advocate General, a strong and effective program
has been developed to achieve the objective of maximum rehabilita-
tion from stockade confinement. The Committee’s recommendation
will not in any way interfere with this highly successful program or
require additional facilities. There simply will need to be a reorien-
tation of some parts of the program to emphasize the difference
between offenders who have been convicted by a court-martial and
those who are treated as correctional problems by their commanding
officers. '

There is a great difference in motivation for restoration between
demonstration of worthiness for restoration and mere abstention
from misconduct. The result has been to make convening authorities
who are responsible for approving or suspending sentences or parts
of sentences very selective. They are now suspending the punitive
discharge in less than ten percent of the cases in which a punitive
discharge has been adjudged by the court-martial, whereas over sixty
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percent of the punitive discharges were being suspended by the con-
vening authorities before the Cecil and May cases.

The Committee considers that former practices prescribed or allowed
by the Manual for Courts-Martial were designed to foster good
order and discipline. These practices should be restored. The
Committee proposes an amendment to Article 56, Uniform Code of
Military Justice, to reestablish the rule that unless an officer is given
a dismissal he may not be sentenced to confinement (cf. U.S. v,
Smith, 27 CMR 227 (1959)), and an enlisted man may not be sen-
tenced to more than six months confinement unless it has been deter-
mined that he should have a punitive discharge. In the same article
we propose an amendment designed to cause the reduction of an
enlisted member of other than the lowest pay grade to the lowest pay
grade upon approval of a sentence including a punitive discharge,
confinement, or hard labor without confinement. An Executive
Order for that purpose kas been declared to be an invalid exercise of
the authority by the President. U.S. v. Simpson, 27 CMR 303
(1959). Disturbance by the Court of Military Appeals of the rules
laid down by the President has, without doubt, had a bad effect upon
" good order and discipline in the service. Senior commanders are
nearly unanimous in this opinion. The action of the Court of Mili-
tary Appeals has degraded the honorable status of officers and non-
commissioned officers by stating that an officer or noncommissioned
officer convicted of an offense and sentenced to confinement may
retain his status. The remarks of The Provost Marshal General
congerning the deleterious effect of these decisions upon the operation
of confinement facilities are appended, Tab A.

Persons Awaiting Result of Appellate Review. The Committee is
aware of the difficult problem faced by a commander who has an
officer, not in confinement, awaiting appellate action on a sentence to
dismissal. These cases are not numerous, but they are exceptionally
troublesome. Generally there is no productive way to use the
services of such an officer, and other officers do not want to associate
with him. Enlisted men properly resent being required to pay him
respect. He is & symbol of disgrace to his uniform.

Numerous solutions have been advanced; all have disadvantages.
Attempts to take away or suspend his status as an officer before
appellate review is complete are fraught with legal complications.
There is a definite possibility that any device of this sort would put
the officer beyond reach of court-martial jurisdiction if a rehearing
were ordered. No reserve officer released from active duty pending
completion of appellate review has been subjected to jurisdiction for
rehearing purposes. The least objectionable plan is to order the
officer to his home to await result of appellate review in a full duty
status. If he had received partial forfeitures they could be applied
against his pay. Even if he drew full pay, it is the considered opinion
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of the Committee that the military service would benefit from his
removal. And he would remain subject to court-martial jurisdiction.

The Committee is recommending legislation to authorize this course
of action at the discretion of the Secretary. The statute authorizes
similar treatment of reserve officers, warrant officers, and enlisted
men. Thus it will not be discriminatory and will give the Secretary
maximum flexibility.

Confinement—Treatment and Computation. With respect to the
question of suspension of a punitive discharge during a period suffi-
cient to assure that the individual has an opportunity to demonstrate
a potential for rehabilitation, the Committee believes that this should
not be a problem of probation. We would simply provide [Art. 57,
Execution of Sentence] that a punitive discharge may not be carried
into execution until it has been affirmed legally and its execution is
directed by persons who are responsible for review of sentences. This
is done as a part of a general clarification of the Code on the question
of who may order parts of sentences executed and when,

Another aspect of this problem is a need to simplify the classification
and treatment of prisoners in confinement. There has grown up
from the Code and its interpretation a three-fold classification of
prisoners: Pretrial, adjudged and sentenced. This three-fold classi-
fication has been recognized as an unnecessary complication by the
services. The current DOD amendments (H.R. 3387) attack this
problem by permitting a convening authority to order the execution
of parts of sentences, including the confinement part of a sentence.
The Committee feels that, to resolve the problem completely, it ismot
ooly necessary to authorize the convening authority to direct that sen-
tences to confinement be carried into execution, but also to make other
changes to show a definite intention that all persons in confinement
as the result of a court-martial sentence will be treated alike from the
time the convening authority directs that their sentences to confine-
ment be carried into execution. Before that point all prisoners
should be treated under the applicable rules for pretrial confinement
which prohibit punishment other than restraint during this period.
Article 13, Uniform Code of Military Justice.

Under the law, at present, service of a sentence of confinement is
computed from the date the sentence is adjudged by a court-maruial.
However, if the accused has been in pretrial confinement under charges
for which he is later convicted and sentenced, the period spent in
pretrial confinement is “time lost to be made good.” In view of this
and in view of the gravity of the loss of liberty inberent in pretrial
confinement the Committee believes the Code should be modified to
state that periods spent in pretrial confinement will be included in
the computation of time served on a sentence later adjudged. Of
course, the periods during which confinement is suspended would be
excluded as at present. Pretrial confinement is now considered by
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courts-martial when they adjudge the sentences to confinement and is
also considered by convening authorities when they are approving
such sentences. We have no doubt that this has been an effective
protection for persons in this situation. However, we believe that
the essential fairness of the proposed statutory rule will appeal to
everyone.

Indeterminate Sentences. Reference has been made previously to
the open-end characteristic of military sentences to confinement.
This characteristic is found also in one form of the indeterminate sen-
tence used in civilian jurisdictions and used by the Federal courts
since 1958. The indeterminate sentence has found increasing ap-
proval in civilian jurisdictions in the United States because it mini-
mizes disparity of sentences and permits, within the maximum period
adjudged, the release of the accused when his progress toward reforma-
tion has demonstrated he is ready for release and can conform to the
standards of society. The indeterminate sentence is recognized as an
enlightened technique in the disposition and treatment of criminal
offenders. An indeterminate sentence system has two essential
features; (1) the form of the sentence, and (2) an agency responsible
for the disposition of the offender based on his response to treatment,

Sentences to confinement are now announced by courts-martial in
terms of & fixed period of time; e.g., one year or five years. In opera-
tion, however, these sentences are sentences for a term not to exceed
the stated period; the offender can be released at any time short of
the full term. It would be appropriate for courts-martial to announce
their sentences, as confinement for “not more than’ or “not to exceed”
a certain period. In this form, the sentence would be recognized as
the form of indeterminate sentence which is most favored by penol-
ogists for its usefulness in rehabilitation efforts.

To complete a recognizable system of indeterminate sentences
which would encourage public confidence that the services are adhering
to modern standards in the treatment of offenders, would require the
establishment of a single agency with full authority to determine the
disposition of offenders. Under present laws, the functions necessary
for the proper opcration of an indeterminate sentence system are
divided between a board of review, which considers the appropriateness
of the sentence in the course of appellate review, and the Secretary,
who possesses the powers to effect remission, suspension, and restora-
tion. With this arrangement, the Army has developed what is
recognized by knowledgeable persons as a superior system for the
treatment and rehabilitation of offenders. Conversion of this system
to an easily identifiable system of indeterminate sentences, would
increase public recognition of the achievements of the Army in this
field. It might make possible additional improvements in treatment
and correction; certa.nly it would make possible improvements in the
system of appellate review of court-martial cases.
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The responsibility of boards of review to consider the appropriate-
ness of sentences in the cases reviewed by them, as distinguished from
the legal correctness of the sentence, obviously is delaying the proc-
essing of cases to legal finality. Such consideration is extraneous to
the boards’ principal function of determining the legality of the
findings and sentence. It is not a function which should be carried on
without reference to the progress of the accused toward reformation.
The Committee believes that responsibility for the term of confinement
to be served by an individual should rest with an agency which is
better equipped, and has more reliable information than a board of
review, Overall, the committee believes that a better and more
logical system for the sentencing and treatment of offenders, and the
appellate review of their cases could be obtained if the Army adopted
an outright system of indeterminate sentence. The necessary legisla-
tion to carry out this purpose is a part of the Committee’s recom-
mended program. One of the features of our proposed amendment to
Article 56, Uniform Code of Military Justice, is that all sentences to
confinement, other than those for life imprisonment or confinement
for six months or less, shall be stated by the court-martial in the form
of an indeterminate sentence of confinement for not more than a
stated period. TIn addition, a new Article is proposed for the Code, to
authorize the Secretary of a department to constitute one or more
sentence control boards.

Sentence Control Board. Under the Committee’s plan a sentence
control board will be constituted by the Secretary and operate under
regulations issued by the Secretary. It will have authority in its
own right to manage all aspects of the disposition of prisoners serving
an indeterminate sentence to confinement. This will include power
to suspend or remit sentences, power to place on parole or to give
unconditional release from confinement, power to effect return of
worthy individuals to military service and power to substitute an
administrative form of discharge for a punitive discharge which has
not been executed. This will bring together in one agency the di-
rection of all activities necessary for the operation of an indeterminate
sentence system. It will relieve the Secretary from his present
statutory obligation to pass on clemency recommendations made in
individual cases. The sentence control board will not be in the cus-
todial business, and will not run confinement installations. That
function will be performed by the Provost Marshal, as at present.
The sentence control board will absorb all of the functions of the
Army-Air Force Clemency and Parole Board and final restoration
authority now delegated to the Provost Marshal General.

Review of Appropriateness of Sentences. It is the Committee’s
plan that the sentence control board will assume, also, the function
of reviewing sentences for appropriateness which is now performed
by boards of review. A sentence control board is better equipped
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for this function. A board of review, like a trial court, is limited in
its knowledge concerning the accused and must act solely on the
record of trial. The board of review does not have reports regarding
the accused’s reaction and behavior during treatment. Furthermore,
action, if it is to be taken by the board of review, must be taken
during a very limited period of time, and without knowledge of how
the action may affect the treatment and reformation of the prisoner,
The board of review does not have at its disposal other options which
may be more appropriate in the handling of the individual than a
reduction of sentence. For example, a board of review does not
have the power to suspend the sentence; nor does it have power to
parole.

All that the board of review can do is to make a rough sort of
equalization of sentences—always by scaling the higher sentences
down to bring them in line with the lower sentences. This action
cannot harm an accused and therefore is regarded as an important
protection for him. A review of the legislative history of the Uniform
Code and the Articles of War shows that Congress definitely has been
concerned over the possibility of harsh sentences by courts-martial,
particularly under wartime conditions. Review of sentences for ap-
propriateness is a function which cannot be eliminated. It is the
Committee’s opinion, however, that it can be carried out in an
informed and sensible manner only if it is a function of a general
review of an offender, his background, physical and mental charac-
teristics and potentialities coupled with results of correctional treat-
ment. Civilian precedent is all in this direction.

After the convening authority has acted, the entire responsibility
for discretionary review of indeterminate sentences to confinement
should be in an agency properly equipped to handle it. We would
then assign to that agency responsibility for review of all sentences
of enlisted men to punitive discharge and require this review to be
completed before any punitive discharge is executed. A central
agency reviewing all punitive discharge sentences and having author-
ity to substitute an administrative form of discharge when appropriate
could achieve a considerably higher degree of uniformity in the
standards for issuance of punitive discharges. Thus, it should reduce
materially the number of applications to the Army Board for Cor-
rection of Military Records. As pointed out earlier, this would
completely avoid the problem whether a punitive discharge should be
suspended by the convening authority. No such discharge would be
executed until the individual had received an evalustion by an agency
equipped to appraise his suitability for restoration. Thus, each en-
listed man would receive consideration somewhat equivalent to that
now given to oflicers sentenced to dismissal by virtue of the fact that
their sentences must be approved by the Secretary before the dis-
missal may be executed.
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In order to apply this system for consideration of the punitive dis-
charges received by men whose confinement sentences are below the
indeterminate sentence level, the Committee has made special pro-
vision that, in addition to the record of trial which goes forward for
legal review, a copy of the record with any available information
relevant to sentence consideration will be forwarded directly to the
sentence control board. It will be a simple matter to arrange by
regulation that The Judge Advocate General notify the sentence con-
trol board as soon as the conviction and sentence have been affirmed.
At this time, the sentence control board should notify the local com-
mander of the disposition to make of the individual. Itisassumed that
the local commander will have kept the board informed of significant
reactions of the prisoner to confinement. If review of the record of
trial and the file on the individual indicates that the punitive dis-
charge is appropriate, the sentence control board will merely direct
the execution of that portion of the sentence, or, in the interest of
uniformity, the board might direct that another type of discharge be
issued. To prevent the board having to make a premature decision
in cases where information indicates there is still a possibility of
restoration to military service, the board will need some way to move
men in this category to a place where they can be further evaluated and
screened for restoration potential.

In giving this complex of power to the sentence control board it will
not be necessary to reduce the prerogatives of local commanders.
They will retain power to suspend or remit the sentences to confine-
ment of persons held in facilities subject to their jurisdiction. It can
be assumed that they will continue to make considerable use of these
powers to salvage men for the service. The chief difference will be
that no man will be issued a punitive discharge until directed by the
sentence control board. .

Youthful Offenders. The Committee has considered at length the
scheme which has been adopted by Congress for handling youthful
offenders in Federal courts and treatment facilities under the Attorney
General. Considering the differences in the military and civilian
community, the Committee is of the opinion that it is not desirable at
this time to erect within the military a structure for handling youth-
ful offenders parallel to that available to the United States Courts and
to the Attorney General. There are two principal reasons for this
decision: (1) We believe that it would be morally and psychologi-
cally wrong to attempt to divide soldiers according to their age—
treating some as juveniles and some as adults; all are soldiers and all
have adult responsibilities; (2) The nature of military organization is
such that it affords much better and closer guidance for youthful per-
sons than is provided in civilian life, at least for the bulk of those who
get treatment under the youthful offender act.

The Committee believes that by the addition of two factors to the
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recommended indeterminate sentence system it can tie in with
the Federal system for treatment of youthful offenders. The Secre-
tary of the Army already has authority to transfer persons in con-
finement to any confinement facility operated by the United States,
(Article 58, Uniform Code of Military Justice.) It is recommended
that there be added to this Article a clause specifying authority to
transfer to specialized treatment facilities for youthful offenders which
are operated by the Attorney General. Second, the Attorney General
should be asked to obtain authorization to accept military prisoners of
appropriate age who might benefit from treatment as youthful offenders
and whose sentences are sufficiently long to make the treatment
feasible. In addition, the Committee recommends that the sentence
control board have authority to set aside or expunge a conviction by
court-martial when it is determined such extraordinary action is

justified.

FINDINGS

1. Administration of confinement facilities and treatment of
offenders have been complicated by judicial decisions invalidating
portions of the Manual for Courts-Martial. _

2. The prestige of honorable officers and noncommissioned officers
is damaged by rules permitting confinement of officers without dis-
missal and confinement of noncommissioned officers without reduction.

3. The presence on a military post of an officer sentenced to dis-
missal without confinement pending completion of appellate review
impairs morale and discipline.

4. Opportunities for offenders to be restored to duty without the
issuance of punitive discharges have been decreased by the Cecil and
May decisions.

5. The Army has a superior system for screening, rehabilitating
and restoring prisoners in confinement.

6. Boards of review should review records of trial for legal correct-
ness and a specialized agency should review the appropriateness of
sentences. :

7. Some advantages may be obtained by adjusting the law to
clear the way for the Attorney General to treat selected military
prisoners as youthful offenders.

RECOMMENDATIONS

That the Uniform Code of Military Justice be amended: (Tab B)
1. to clarify how and when sentences may be carried into execu-
tion;
2. to restate permissible sentences;
3. to restore Manual for Courts-Martial rules for automatic
reduction and limitations on the use of confinement except when
dismissal or punitive discharge is adjudged;
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4. to establish indeterminate sentences to confinement;

5. to establish a sentence control board for review of certain
sentences and other clemency functions;

6. to remove the requirement that sentence appropriateness be
g function of a board of review;

7. to permit the Secretary to order military persons to their
homes pending appellate review of sentences to punitive separation
when confinement is not authorized ; and

8. to authorize the Secretary to transfer selected military pris-
oners to the Attorney General for further treatment as youthful
offenders.

Tab A—Comments of PMG
Tab B—Proposed Legislation
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COMMENTS OF THE PROVOST MARSHAL GENERAL

* * *

DISCUSSION
A. CONFINEMENT

1. Convening authority ordering sentences into execution

a. The military privileges and prerogatives retained by military
personnel who are in confinement pursuant to sentence by a court-
martial which, as approved by the convening authority includes
confinement but which has not been ordered executed and is awaiting
completion of appellate review, makes it extremely difficult to arrange
for their training, employment and rehabilitation in the disciplinary
barracks.

b. Personnel in this status not only enjoy the military rights and
privileges, but the obligations and responsibilities of soldiers in a
normal duty status. Enlisted military personnel and civilians are
not commingled with sentenced prisoners on work details. Noncom-
missioned officers are required by regulations to wear the prescribed
work uniform, including their insignia of grade.

c. The result is that during the appellate process we have in
confinement a group of prisoners whose peculiar status hampers and
obstructs their proper administration and treatment. They are
neither officers and soldiers on duty status discharging their duties
in the Armed Forces, nor are they prisoners who can be fitted into
the rehabilitation program designed to fulfill the needs of the service
with respect to restoring the individual back to duty or to rehabilitate
the individual for return to civilian life. Their status as a prisoner
whose sentence to confinement has not been ordered into execution
often continues for many months, and in some cases for years.

d. This situation could be remedied by amending Article 64 of
the Uniform Code of Military Justice to provide that a sentence to
confinement approved by the convening authority can also be ordered
into execution by the convening authority.

2. Sentences in excess of six months without punitive discharge

a. Paragraph 127b, Manual for Courts-Martial, provides that
no sentence to confinement for a period greater than six months shall
be adjudged unless a dishonorable or bad conduct discharge is included.
In US v. VARNADORE (9 USCMA 471, 26 CMR 251) it was held
that a sentence to confinement for more than six months without a
punitive discharge was not illegal, provisions of the Manual for Courts-
Martial notwithstanding.

b. In US v. HOLT (9 USCMA 476, 26 CMR 256) a similar
decision was made. In the dissenting opinion Judge Latimer
pointed out that under this construction a life-termer might be
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retained in the service, and doubted whether Congress ever intended
to allow that eventuality to happen.

c. Paragraph 1276, Manual for Courts-Martial, represents the
settled military policy of the United States, laid down by successive
Presidents since 1917, that no member of the Army should be confined
under sentence while holding the status of an officer or noncom-
missioned officer, and no such member should be confined under
sentence for more than six months unless the sentence includes g
punitive discharge. Since the punitive confinement of officers and
noncommissioned officers adversely affects the morale, prestige and
authority of all officers and noncommissioned officers and since con-
finement of enlisted persons for longer than six months tends to
degrade the armed services by allowing offenders sentenced to long
terms for serious offenses to retain the status of military personnel, it
is considered advisable that appropriate recommendations be made to
amend the code to enact as a matter of law the provisions of paragraph
1275, Manual for Courts-Martial, which were nullified by the United
States Court of Military Appeals decisions in the Varnadore and Holt
cases.

d. Above recommendation takes into consideration not only the
prestige of the service but the best interests of the serious offender,
who by the nature of his crime forfeits, with rare exceptions, any
prospect of further useful military service. Machinery exists, in the
form of restoration, to provide for the exceptions.

3. Suspension of punitive discharges

a. The Armed Services have utilized the sentencing procedure of
suspending punitive discharges until completion of confinement to
provide an opportunity for study and observation of selected indi-
viduals and to provide for their return to duty without the stigma
of an executed punitive discharge. In 1956, Department of the Army
announced a policy that punitive discharges would not be ordered
executed unless it positively appeared the accused was unfit for
restoration. Such a policy was workable until the Court of Military
Appeals, in the Cecil-May decision of 1959, interpreted Article 72(b),
Uniform Code of Military Justice, to mean that in every case a person
whose discharge has been suspended must be automatically restored
to duty if there were no subsequent acts of misconduct which would
warrant vacation proceedings. The recent Court of Military Appeals
decision has resulted in returning many men to duty totally unqualified
for service. In the light of this decision, the 1956 policy was
ill-advised.

b. As a result of the Cecil-May decisions, 411 disciplinary
barracks prisoners were eligible for automatic return to a duty status.
Most of these have been determined unsuitable for restoration to
duty. Many are psychopathic criminals and men with substandard
mentality or serious maladjustments. For example, one recently
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returned to duty status from the Fort Leavenworth, Kansas dis-
ciplinary barracks under this ruling murdered a female citizen of the
City of Leavenworth, while awaiting reassignment.

¢. Under The Judge Advocate General’s interpretation of the
May-Cecil decisions, Article 72(a) vacation proceedings may be
initiated only for cause (specific misconduct). On the other hand,
the Department of the Air Force has established the policy of initiating
vacation proceedings where there is evidence or unsuitability for
military service (lack of motivation, low mental level, failure to adjust
to the rehabilitation program). Since both Army and Air Force
prisoners are confined in Army disciplinary barracks, the above
factors are serious morale problems. More important, return of such
individuals to their units is bound to impair military efficiency and
reflect discreditably upon the Army.

d. The above situation could be corrected by amending Article
72(a) to create a status of probation only in those cases in which the
individual has been returned to a full duty status under suspended
sentence.
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F. Records of Trial and Review of Findings

DISCUSSION

Duplication in Appellate Procedures. The Committee is convinced
that the appellate review of general courts-martial contains unneces-
sary duplication and wasted effort. Delay in the final decision of
cases is bad for the accused and detrimental to good order and dis-
cipline in the service, particularly in wartime. Proceedings of a
general court-martial are subjected to more reviews than proceedings
of any of our civilian criminal courts or criminal trial proceedings
of other civilized countries. Review is piled upon review. After a
court-martial has found an accused guilty beyond a reasonable doubt,
three separate officers or agencies are required to review the case
using the standard of reasonable doubt. A staff judge advocate
must base his opinion on this standard, a convening authority must
base his approval of the findings on this standard, and a board of
review must affirm the findings on this standard. A staff judge
advocate must consider all aspects of the record to see whether there
has been an error of law which has prejudiced the substantial rights
of the accused. He then transmits his opinion to the convening
authority who sits in judgment upon this legal question.

The record is then forwarded for further review by lawyers who are
charged with the same function. After it leaves the convening
authority, the record will be reviewed for errors of law or legal cor-
rectness at least once, and possibly three times. If it is a case in
which the sentence does not require a review by a board of review
initially, the record will go to the Office of The Judge Advocate General
for examination. If the examiner considers finding or sentence unsup-
ported by law, The Judge Advocate General will refer it to a board
of review, and after the board of review has acted in the case it is
possible that The Judge Advocate General may refer it to the Court
of Military Appeals for resolution of some legal point. A case in
which the convening authority has approved a sentence extending to
a punitive discharge or confinement for one year or more automatically
goes before a board of review. On this type of case the accused has
& right to petition the Court of Military Appeals for review of the
case after the board of review has acted.

The Committee finds that a great many of the issues in appellate
litigation have only indirect connection with the guilt or innocence
of the accused or with the question of whether his rights were prej-
udiced at the time of trial. Although the accused pleaded guilty to
all the charges at the trial, the form and the content of the staff judge
advocate’s review may result in lengthy litigation, both before a
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board of review and before the Court of Military Appeals. Owing
to the peculiar responsibilities of a board of review concerning the
appropriateness of a sentence, there is a requirement that appellate
defense counsel collect and present material designed to cause a reduc-
tion of the sentence and, in many cases, to use oral argument for this
purpose. Adversary procedures are being pushed into new areas.
For example, the staff judge advocate now has to furnish the accused
an opportunity to submit rebuttal for any adverse remarks in the
review; also, defense counsel are urging that they should be able to
present issues to the convening authority before he refers a case and
before he approves it. These are only a few examples of the com-
plications which exist in the appellate review of courts-martial.

Efforts To Simplify Appellate Procedures. An urgent need for
simplification of appellate procedures has been recognized for some
time. The DOD has had proposed legislation before the Congress
for a number of years to effect some simplification. The current
DOD bill (HR 3387) would, for example, allow certain general court-
martial records to be prepared in summarized torm and reviewed in
the field by a judge advocate in consonance with the present procedure
for review of summary and special courts-martial. At the board of
review level, the DOD bill would permit an accused to waive in writing
his right to have his case reviewed by a board of review. The Com-
mittee considers the provisions for summarized records and review in
the field eminently sensible and reasonable when the sentence adjudged
by a general court-martial does not include a punitive discharge or
confinement in excess of six months. On the other hand, the Com-
mittee does not believe that the provision in the DOD bill for waiver
of review by a board of review will have any significant effect, either
in simplifying review procedures or in reducing the time for appellate
processing of cases. Even when the accused has pleaded guilty at the
trial, there is always a possibility that the board of review can be
persuaded to reduce the sentence. It is difficult to sce how any
zealous defense counsel can advise the accused to forego presenting
his case before the board of review. Were it not for the question of
appropriateness of sentence, cases in which the findings are based
completely on pleas of guilty could and should be eliminated from the
category justifying an automatic referral to a board of review. The
arguments for transferring consideration of sentence functions to &
more appropriate agency are, we believe, convincing. Once this step
1s taken, cases based on guilty pleas appropriately can receive an
initial automatic review in the Office of The Judge Advocate General,
but not before a board of review.

Automatic Review. The Committee endorses an automatic review
of courts-martial cases. Just as every soldier should be given a fair
trial, free from legal error which would materially prejudice his sub-
stantial right—so he should be entitled to an automatic review by
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professional and skilled personnel as a safeguard that this standard
of trial procedure will be maintained. The nature of the review
should be appropriate to the legal issues in the case and the gravity
of the penalty to which the accused is subjected.

Review of Findings by Convening Authority. After close scrutiny
of the appellate processes, the Committee concludes that review of
the findings of a general court-martial by a convening authority is an
apachronism. This procedure developed in earlier days when the
trial itself was not conducted with the participation of lawyers.
Review by the staff judge advocate might be the first time the pro-
fessional knowledge and skill of a lawyer was brought to bear in the
entire proceedings. This state of affairs has not existed since 1949
when the Elston Act went into effect and required the participation
of lawyers in general courts-martial as counsel for the accused, for
the government and as legal advisor for the court.

The Committee also concludes that review by the staff judge
advocate and by the convening authority of the findings of a general
court-martial is of no substantial value to the accused. The pro-
cedures at his trial have been supervised by lawyers. The effect of
any errors which have been committed will be judged by lawyers who
are assigned the duty of judging these issues.

The convening authority is in the position of a single layman juror
who is called upon to judge a matter of law based on legal advice
given by his staff judge advocate. One-half of the commanders
presently exercising general courts-martial jurisdiction agree that there
is no necessity for the convening authority to be concerned with the
legality of the proceedings. Many of the others support the necessity
for continuation of review by the convening authority on the ground
that it is necessary for early detection of errors which might require
a rehearing of the case.

Revision or Rehearing Authorized by Law Officer. If there is to
be a rehearing, it is in the interest of justice that this fact be deter-
mined at the earliest point possible; otherwise, it may become impos-
sible to assemble the necessary witnesses. Fairness to the accused
requires that if there has been a legal error it be noted as early as
possible so that he may receive the benefit of any more favorable
result obtainable at a rehearing. A written opinion by the staff judge
advocate and consideration of the opinion by the convening authority
should not be necessary to obtain this objective. The Committee
proposes amendments which will permit motions for revision or recon-
sideration to be made to the law officer as soon as the record of trial
is available as a basis for such motions. The motion can originate
with the accused, with the government, or with the law officer. Thus,
if the trial counsel who reads the record, or a staff judge advocate,
considers that prejudicial error has occurred, he will bring it to the
attention of the law officer. The law officer’s judgment in granting
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or denying a motion for a rehearing or for reformation of the record
will be at least as well informed as the staff judge advocate’s decision
or advice would have been; and it will certainly be better informed
legally than that of the convening authority. With the addition of
this procedure to trial practices, the Committee proposes that the
staff judge advocate’s review of the findings and the obligation of the
convening authority to pass upon the findings be eliminated.

Review of Sentence by Convening Authority. A convening
authority is properly concerned with the sentence which has been
adjudged and its effect on manpower available to his unit as well as
upon order and discipline in his unit. He should have the oppor-
tunity, as he does now, to take any normal clemency action with
respect to the sentence. When he sent the charges to the general
court-martial for trial, he indicated that he had made an initial deter-
mination that this man, if found guilty as charged, was a potential
loss to his organization. Matters may have been brought out at the
trial, however, which would change that decision. The opportunity
for the convening authority to pass on the appropriateness of the
sentence gives him the opportunity to consider anew his decision con-
cerning the future value of the accused to his unit. Under the Com-
mittee’s plan, the convening authority will retain all of his present
powers to deal with the sentence, including the authority to disapprove
the entire sentence. If he disapproves the entire sentence, he may,
under the proposed revision of the Code, determine that the entire
proceedings should be nullified.

All of these determinations are completely within the discretion of
the convening authority and he is tied with no legal rules except that
he may not increase the punishment adjudged by the court-martial.
In keeping, however, with the new proposed statutory rules for in-
clusion of reduction to the lowest enlisted grade in sentences of con-
finement, and in inclusion of punitive separation in certain sentences
to confinement, the convening authority’s clemency actions must be
in consonance with the rules which will be prescribed by the statute or
by the presidential regulation. He cannot, for instance, disapprove
reduction of a noncommissioned officer to the lowest enlisted grade
and approve and order confinement executed. This would defeat
the purpose of the Committee’s proposed statute.

To the maximum extent possible, the Committee’s revision of the
Code will let the convening authority direct the execution of sen-
tences, or parts of sentences to foster proper administration and
management at the local level and to achieve the maximum immedi-
ate deterrent effect.

The size and type of the sentence approved by the convening author-
ity will continue to be the basic determinant for the type of appellate
review to be afforded the record. The type and extent of the sentence
adjudged by the court will govern the type of record to be prepared.
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This is in accordance with the scheme advanced in the DOD amend-
ment (HR 3387).

Eliminating Board of Review in Guilty Plea Cases. Inits discussion
of sentences, and particularly the appropriateness of sentences, the
Committee has laid the ground work for one of its most important
recommendations in the field of appellate procedure. The Commit-
tee recommends that any record of trial, which because of the size of
the sentence would under present rules be reviewed by a board of
review, should be reviewed instead by a reviewing officer in the Office
of The Judge Advocate General if the accused has been convicted
only of offenses to which he pleaded guilty. Tremendous savings in
time and personnel for appellate procedures can be foreseen from this
change. From one-third to one-half of the cases now going before a
board of review will be eliminated from the adversary type of appellate
procedures with complete fairness to the accused. This action is
possible only if the Committee’s recommendation concerning the
establishment of a sentence control board with responsibility for
reviewing the appropriateness of indeterminate sentences is adopted.
If the latter recommendation is not adopted, then the Committee
can go no further in this direction than to endorse the current DOD
amendment to allow accused persons to waive consideration of their
cases by a board of review. We have already commented on this
proposal and have stated our appraisal that it will not effect any
significant reduction in the volume of appellate litigation or the time
required for finalization of cases.

Additional Powers for TJAG. The Committee has considered the
DOD proposals which would give to The Judge Advocate General
additional powers with respect to cases which are reviewed or examined
in his office as distinguished from those which go before a board of
review. The additional powers recommended are appropriate and
will add to the flexibility of the operation of The Judge Advocate
General’s Office. For the same reason, the Committee endorses the
provisions of the DOD bill that would allow The Judge Advocate
General to determine that a rehearing of a case is impracticable and
dismiss the charges instead of forwarding the case to the field for a
rehearing which has been authorized by a board of review or by the
Court of Military Appeals. The Committee likewise endorses the
DOD amendment which would extend the period for filing a petition
for new trial under Article 73 from one year to two years and would
give The Judge Advocate General additional flexibility in the handling
of those petitions.

FINDINGS

1. There is unnecessary duplication and wasted effort in the
appellate review of general courts-martial proceedings. . ‘
2. Many of the past issues litigated on review had no direct bearing
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on the guilt or innocence of an accused or whether he had received a
fair trial.

3. The tendency toward the multiplication of present adversary
procedures militates against the simplification of military justice.

4. The requirement for the general court-martial convening
authority to approve findings delays the appellate process and is
unnecessary to military justice as long as the convening authority
has full powers of clemency with respect to the sentence.

5. Department of Defense amendments (HR 3387) will simplify
appellate review to some extent, but will not fulfill all the requirements
for needed improvement.

6. The key to important progress toward simplification is to provide
for review of sentences apart from legal procedures.

RECOMMENDATIONS

That the Uniform Code of Military Justice be amended (Tab A):

1. To remove any requirement for a convening sauthority to
approve the findings of a general court-martial.

2. To incorporate authority to prepare summarized records of
trial in certain general court-martial cases.

3. To permit the law officer to hear motions for revision and
rehearing based on the record of trial and authorize revision pro-
ceedings or rehearings to be held.

4. To remove the requirement for a staff judge advocate review.

5. To limit boards of review to consideration of correctness in
law and fact.

6. To authorize initial appellate review in OTJAG rather than
by a board of review when the accused has pleaded guilty to all
specifications and charges of which he was found guilty.

7. To give TJAG additional powers in the disposition of (1) cases
initially reviewed in OTJAG, (2) cases in which a board of review
or the Court of Military Appeals has ordered a rehearing, and (3)
petitions for new trial.

Tab A—Proposed Legislation
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G. Jurisdiction and Substantive Offenses

DISCUSSION

Jurisdiction. The armed forces have court-martial jurisdiction
over retired members of a regular component who are entitled to draw
pay and retired members of a reserve component who are receiving
hospitalization from an armed force. Article 2, Uniform Code of
Military Justice. Retired persons rarely have been tried by court-
martial. However, as a result of their being subject to the Uniform
Code of Military Justice, the Army is often asked to handle complaints,
sometimes frivolous, that retired personnel are believed to have com-
mitted violations of the Code. The former attitude that members
drew retired pay to keep themselves ready to return to active duty
has been replaced by the concept that retired pay is a vested right
accruing from honorable service for a prescribed time. Thus one of
the main rationalizations for continuation of court-martial jurisdiction
largely has evaporated.

Retired members of the armed forces are merged with the general
cvilian population of the United States. They should be subject to
the same laws as their neighbors with the same obligations and the
ssme freedom of action. Courts-martial jurisdiction imposes an
obligation to abide by a different set of laws.

Good order and discipline in the armed forces are not benefited by
continuing jurisdiction over retired members unless they are on active
duty. If they are recciving hospitalization from an armed force they
can be required to abide by hospital rules and regulations to the same
degree dependents of members are required to obey while they are
undergoing hospitalization in a medical installation of the armed forces.

The Committee considers jurisdiction over retired members un-
necessary and recommends amendment to Article 2, Uniform Code
of Military Justice, to eliminate that jurisdiction.

Substantive Offenses. Experience with the punitive articles of
the Uniform Code of Military Justice as interpreted by the United
States Court, of Military Appeals clearly indicates a need for modifica~
tion of some of those articles.

Article 83: Fraudulent enlistment, appointment, or separation. His-
torically there were two ways a person could gain entry into the
service, i.e., appointment, as in the case of commissioned officers, and
enlistment, which has been accepted generally to include all ways in
which a person can assume thestatus of an enlisted person in the
military service. The Manual for Courts-Martial adopts this and
provides that the term “enlistment” includes “induction” (para 162,
Manual for Courts-Martial, 1951). In United States v. Jenkins, 22
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CMR 51 (1956), the United States Court of Military Appeals invali-
dated the Manual provision. There is now no effective way to
punish under this article those who fraudulently gain entry to the
armed forces under the Selective Service laws. The Committee
recommends amendment of the statute to correct this deficiency.

Article 85: Desertion. Pursuant to the authority granted by
Article 36, Uniform Code of Military Justice, to prescribe modes of
proof, the President provides in the Manual for Courts-Martial
(Executive Order) that in cases of desertion, evidence of a long un-
explained absence will justify an inference of intent to remain away
permanently. In United States v. Cothern, 23 CMR 382 (1957), the
United States Court of Military Appeals held that an instruction
patterned after this Presidential rule was erroneous. The Committee
feels that a rule is necessary to set fixed periods of unauthorized
absence alter which desertion is presumed unless the contrary is proven,
An amendment to the Uniform Code of Military Justice is offered for
this purpose.

Article 92: Failure to obey general order or regulation. Pursuant to
this Article commanding officers issued a series of gencral orders for
the government of the personnel of their posts, camps or stations that
were analogous to local laws in a civilian community. Violations of
general orders issued by some commanders are no longer punishable
as failures to obey general orders, United States v. Ochoa, 28 CMR
168 (1959). The force of all such orders issued by a command below
territorial command level has been seriously compromised by de-
cisions holding that actual knowledge is necessary in the prosecution
of such offenses. This amounts to an interpretation that ignorance
of the law is an excuse as far as the general orders of posts, camps
and stations are concerned. United States v. Curtin, 26 CMR 207
(1958). The Committee recommends correction of this situation by
amendment of the statute.

Article 95: The Uniform Code of Military Justice presently makes
a distinction between escape from custody and escape from confine-
ment. In doing so, a legal fiction has been created wherein two
offenses are treated separately when the two offenses should be
considered as one and the same. An accuser is confronted with an
extremely technical distinction between custody and confinement.
Yet the essential character of both statutes is basically simple. Both
stem from physical restraint, lawfully imposed. The gravamen of the
offense committed in either case is escape from such physical restraint,
whether imposed by an armed force policeman as a result of appre-
hension, imposed by a commanding officer or his delegate, or imposed
as a result of properly authenticated confinement orders. The
maximum punishment imposable is the same (Manual for Courts-
Martial, 1951, para 127¢, p 221). The accused, moreover, has been
well informed by the specification of the offense with which he is
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charged, and there is no possibility of his again being placed in
jeopardy. In many cases it is difficult to decide whether a man is
in “custody”” or “confinement”, CM 356107, Wildman, 6 CMR 406
(1952).

The DOD amendments (HR 3387) provide that “escapes from
custody or confinement” shall be changed to “escapes from physical
restraint  lawfully imposed”’. 'This will abolish the fictional dis-
tinction that presently exists. The Committee endorses the DOD
solution.

Article 107: False official statements. There is probably no need in
s military force greater than the need for reliance upon subordinates
forinformation. Such information is not only worthless but dangerous
if it is not truthful. Judicial decisions have interpreted Article 107,
Uniform Code of Military Justice, to provide no sanction against a
suspect who makes a false statement to an investigating officer.
In effect he may lie with impunity. (United States v. Osborne, 26
CMR 235 (1958); United States v. Aronson, 25 CMR 29 (1957)—
dicta to the effect that when a person is suspected or accused of a crime
unrelated to any duty or responsibility imposed upon him, an inter-
rogating agent has no right or power to require a statement from him
and accordingly any statement given is not “official” within the
meaning of the Uniform Code of Military Justice, Art. 107).

The Committee has no intention of suggesting that a suspect be
required to furnish evidence against himself, but, once he elects to
speak, his words to an investigator are “official’” and should reflect
the truth. The Committee recommends amendment of the statute.

Article 118: Murder. This article presently reads in pertinent part:

Any person subject to this chapter who, without justification or
excuse, unlawfully kills a human being, when he—

(3) is engaged in an act which is inherently dangerous to others and
evinces a wanton disregard of human life; . . . is guilty of murder .
(emphasis added).

The word “‘others’ has been construed by the Court of Military
Appeals not to include the singular, United States v. Davis, 10 CMR 3.
Thus, at present, there is a requirement that more than one person
must be imperiled in order for the accused to be guilty of the wanton
conduct denounced by that section. This may result in a life sentence
if an accused wantonly kills a third-person passenger in a jeep,
United States v. Stokes, 19 CMR 191 (unpremeditated murder) and
a three year maximum if only the accused and the victim were present
when the wanton conduct resulting in death occurred, CM 365446,
Horton, 12 CMR 559.

The remedy is to change the word “others” in Article 118(3) to
the word ““another”.

The substitution of the word “another’” has a military precedent.
In MCM 1928, the following language appears: ‘. . . knowledge
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that the act . . . will probably cause the death of, or grievoys
bodily harm to, any person . . . although such knowledge is ac.
companied by indifference . . .”” (emphasis added) (Manual for Courts.
Martial, 1928, pages 163-164).

The Committee is proposing an amendment to the statute to correct
the situation.

Article 121: This article was intended to combine the offenses of
larceny, false pretense and embezzlement under the general heading
of larceny and wrongful appropriation depending on the permanency
of the intent involved.

With reference to that aspect of the offense (withholding) that
formerly constituted embezzlement the Manual for Courts-Martial,
1951, at para 138a provides:

“It may be presumed that one who has assumed the custody of the
property of another has stolen such property if he does not or cannot
account for or deliver it at the time an accounting or delivery is
required.”

The presumption is founded on logic. It is important in embezzle-
ment cases because the nature of the offense leaves little other
evidence. The United States Court of Military Appeals has ruled
that mere failure on the part of a custodian to account for intrusted
funds does not by itself constitute a larceny and that the specific
intent to steal must be proved.

The Committee believes that the best method to clarify the con-
fusion existing in embezzlement cases is to make specific statutory
provision therefor.

Article 123a: Forgery. Presently, violations which involve the
passing of bad checks may be prosecuted, depending on the circum-
stances and grade of the offender, as violations of Article 121 (larceny),
Article 133 (conduct unbecoming an officer and a gentleman), and
Article 134 (conduct of a nature to bring discredit upon the armed
forces), none of which may be considered as a bad-check statute.
Because of technical difficulties which arise as a result of pleading
the wrong article, guilty persons sometimes escape punishment.

Further there is no presumption relative to the intent to defraud.

The Department of Defense amendments propose to correct this
situation by inserting an additional punitive article (123a) similar to
the bad-check statutes of the District of Columbia (Title 22, D.C.
Code, Sec. 1410) and the State of Missouri (Revised Statutes of
Missouri 561.460, 561.470, 561.480). The Committee supports this
recommendation,

Article 131: Perjury. In United States v. Smith, 26 CMR 16
(1958), the Court of Military Appeals held that, although false
swearing was an offense at common law and may be recognized as
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an offense in military law, it is not an offense which can be committed
in a judicial proceeding. If a false statement is made under oath in
s judicial proceeding, it must meet the requirements for perjury
under Uniform Code of Military Justice, Article 131, or no offense
has been committed. The Committee feels that false testimony in
s judicial proceeding should be punishable whether amounting to
perjury or not.

False swearing other than in judicial proceedings or in a course of
justice also should continue to be punishable.

Article 87: Missing movement. The Committee has been informed
of the difficulties encountered by Commanders of Transportation
Commands with personnel who intentionally miss movement on the
Arctic Resupply Mission. The confinement presently imposable
(6 months) barely exceeds, and any confinement served is less than,
the time required to complete the mission. If a soldier is willing to
risk the imposition of a punitive discharge he can be out of the stockade
before the unit returns. The authorized confinement provides an
inadequate sanction to enforce compliance with movement orders.
Accordingly, the Committee recommends an increase in the author-
ized maximum confinement.

As indicated, some of these deficiencies have already been brought
to the attention of the Congress by proposals contained in the DOD
Omnibus Bill (HR 3387). Others were emphasized in a letter to the
Honorable Paul J. Kilday, Chairman, Special Subcommittee, with
regard to amendments to the Uniform Code of Military Justice,
Committee on Armed Services, who invited the views of Major General
Stanley W. Jones, The Assistant Judge Advocate General (Tab A).
Others have not been highlighted previously.

FINDINGS

1. Court-martial jurisdiction over retired members not on active
duty does not contribute to maintenance of good order and discipline
and can be eliminated.

2. The United States Court of Military Appeals bas interpreted
the Uniform Code of Military Justice to invalidate traditional modes
of proof approved by the President as Commander in Chief.

3. The Uniform Code of Military Justice is inadequate to support
good order and discipline under present conditions because constant
changes in definitions of offenses and modes of proof make court-
martial results uncertain.

4. The punishment presently imposable for missing movement of
a ship, aircraft or unit through design provides an inadequate deterrent
for such offenses.
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RECOMMENDATIONS

1. That the Uniform Code of Military Justice be amended as
follows (by Articles):

a. Article 2.—To eliminate jurisdiction over retired members not
on active duty.

b. Article 83.—To provide for punishing a person who procures
or permits his entry in the armed forces by any knowingly false
representation or deliberate concealment of his qualifications.

c. Article 85—(1) To provide that absence without proper
authority for more than six (6) months in peacetime and thirty (30)
days in wartime creates a presumption of desertion unless the contrary
is proved.

(2) To provide that enlistment in another armed force shall
constitute desertion.

d. Article 92.—(1) To define the commands authorized to issue
general orders,

(2) To define ““general order”.
(3) To establish the mode of proof of knowledge of general
orders.

e. Article 95.—To abolish the distinction between custody and
confinement.

f. Article 107.—To provide that statements made in line of duty
including statements made to investigators are official statements.

g. Article 118(3).—To proscribe an act inherently dangerous to
another.

h. Article 121.—To add the offense of embezzlement.

i. Article 123a.—To add a specific bad check statute.

j- Article 181.—To add the offense of false swearing when it
occurs in a judicial proceeding.

2. That the Table of Maximum Punishments be amended by
Executive Order to increase the confinement imposable for missing
movement of ship, aircraft or unit through design to one (1) year.

Tab A—Ltr 8 Oct. 59 to Hon. Paul J. Kilday
Tab B—Proposed Legislation
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General

Washington 25, D.C.
8 October 1959
Honorable Paul J. Kilday
Chairman, Special Subcommittee With
Regard to Amendments to the Uniform
Code of Military Justice
Committee on Armed Services

House of Representatives
Washington 25, D.C.

Dear Mr. Kilday:

In the course of your recent study of the operation of the Uniform
Code of Military Justice you extended to me an invitation to com-
ment informally concerning the problems of military justice—not as
an official spokesman for the Department of the Army or Department
of Defense, but as™a practitioner in this specialized field of law.

After working with the Code for more than eight years, it is my
conclusion that there is a very real necessity for certain changes if
proper discipline is to be maintained in the military establishment.
These changes are urgently needed even under the relatively peaceful
conditions obtaining in the world today; the need is more acute, if the
statute is to operate practically and effectively under combat con-
ditions. )

This need for modification has stemmed from the fact that certain
of the procedures set forth in the Code have proved to be unneces-
sarily cumbersome. Moreover, certain refinements have been in-
troduced by judicial interpretation that tend to dilute its efficiency
to support military operations. .

At the outset it is fair to say that a number of decisions of the
United States Court of Military Appeals have made it unduly difficult
to collect evidence and prosecute military offenders. The stated
objective of the Court is “to place military justice on the same plane
as civilian justice.” (United States v. Clay, 1 USCMA 74, 1 CMR
74). In order to achieve this objective there has been a pronounced
tendency, on the part of the Court, to import civilian rules.

Itis relevant to ask whether a military force can perform its mission
by applying standard rules of civilian criminal process. An indication
of the vexing ramifications of this approach on military order and
discipline may be seen in the case of United States v. Brown, 10 USCMA
482, 28 CMR 48, which is the most recent example of a tendency to
limit commanders’ search powers and to analogize searches and
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seizures in the military to civilian practices. In this case the com-
mander’s search on suspicion that the soldiers returning to camp were
in possession of heroin was held to be illegal because based on mere
suspicion rather than probable cause.

Indication of some problem areas in the Code itself may be seen
by a consideration of Article 31, Uniform Code of Military Justice,
Article 31 provides that in certain circumstances an accused must be
warned that he need make no “statement’”. dJust how far is Article
31 intended to reach? Is it intended that production of documents
establishing liberty status upon request be a ‘‘statement”’? Does it
mean that samples of body fluids are “statements”? Does it mean that
a failure to warn not only invalidates a confession but also makes in-
admissible independent evidence discovered as a result of these con-
fessions? These are all questions of interpretation of a statute and
could be settled by amplification of the statute.

I would like to say that the Department of Defense Bill (H.R. 3387)
1s a good first step towards curing some of the defects in our present
system. However, it is only a first step and not a complete remedy.
I am firmly convinced that it is urgent and essential that Congress
go further and legislatively reemphasize the Constitutional and tradi-
tionally accepted power of the President, as Commander in Chief, to
make regulations for the government of the armed forces. Article
36, Uniform Code of Military Justice. In recent years there has
been a pronounced tendency in Court of Military Appeals decisions
to downgrade the standing of the Manual for Courts-Martial which
is a Presidential Regulation and, in effect, to declare that many
provisions of the Manual are invalid exercises of the President’s
authority as Chief Executive and Commander in Chief. This tend-
ency has been particularly marked in the sentence and punishment
area, but it has extended to such other fields as the Executive’s power
to establish the conditions of probation, Executive definition of “‘im-
portant service” for the purposes of desertion, definition of “official
statements’” for the purpose of insuring that military operations are
based on trustworthy and accurate reports, and designation of com-
manders authorized to issue general orders. The Court has also held
invalid Executive determinations of evidentiary rules such as the
testimonial competency of wife and husband.

Experience, precedent and reason all dictate that the Commander
in Chief should be given wide latitude in determining the rules for
the operation of the military forces including rules of evidence. Itis
absolutely essential to the maintenance of discipline and good order
that the President should possess the power to state authoritatively
general policies governing extent of military penalties, customs of
service, minimal standards of conduct for particular grades and, in
general, to promulgate rules essential to the maintenance of discipline
in a fighting force as distinguished from a civilian community. The
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Court of Military Appeals has not recognized that, except in those
instances that the Executive power is curtailed by express statute,
the Constitution confers upon the President plenary power to regulate
military justice.

Your personal interest in the subject of military justice is well
known and, of course, appreciated by all of us in the Army. Under
your guidance, legislative examination of the Uniform Code of Military
Justice is certain to be constructive and beneficial to the military
services.

Sincerely yours,

[s] Stanley W. Jones
StanLEY W. JoNES
Major General, USA
The Assistant Judge Advocate General
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H. Improvements for Stability

DISCUSSION

General. Throughout other sections of this report we have
remarked upon the effect of judicial decisions upon good order and
discipline. In the majority of such instances, judicial interpretations
of the Uniform Code of Military Justice were found to conflict with
regulations promulgated by the President, and the regulations were
invalidated. The Committee has found in many instances that the
invalidated regulations state rules particularly adapted to a military
organization. For example, the mode of proof prescribed for showing
intent to desert by proving a much prolonged absence without proper
authority for which no satisfactory explanation is given (para 164a,
Manual for Courts-Martial, 1951) was a rule understood by everyone
in the service because it was based on reason and experience. This
rule had been stated substantially the same way in the Manual for
Courts-Martial since 1917. In 1957, after forty years, it was held
no longer to be a correct instruction. United States v. Cothern, 23
CMR 382 (1957). Other rules with long precedent likewise have been
overruled. It is noticeable that the bulk of the troublesome decisions
to which we have referred have been announced in the last three years.
The rate at which old precedents are being overruled seems to have
accelerated. -

The services have been caught up in a change from a code system
(because it was based largely on the Manual for Courts-Martial) to a
system depending on individual case decisions gradually to build up
the full outline of the law in each individual area. Perhaps, after a
very long period the body of case law would form a fairly definite
pattern for guidance.

Military services need stability so that they may withstand the
shock of combat and meet the requirements of global deployments and
commitments. Officers must feel confident and competent in their
jobs; soldiers need to know what to expect. Instead, commanders
feel that there is just too much change in military justice. A need is
felt for some stabilizing influence. The Committee has explored the
possibilities for improving stability and recommends three amendments
to the Code for this purpose.

President’s Regulations. In other sections the Committee has
recoinmended that the statute be amended to meet a special problem.
Usually, the amendment would return us to a previous Manual for
Courts-Martial rule—one proven workable by long experience. Such
measures would correct many existing problems. The Committee
believes that recent experience has demonstrated the wisdom of letting
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the Commander in Chief state authoritatively general policies con-
cerning military penalties (U.S. v. Holt, supra), customs of the service
and standards of conduct. We think it would be helpful if Congress
would enact an amendment to Article 36 to show its intention that the
President’s rules in the proper sphere be binding. An amendinent is
proposed, based largely on the precedent by which the Supreme Court
prescribes rules for United States Courts.

Harmless Error Rule. Article 59, Uniform Code of Military
Justice, states that a finding or sentence may not be held incorrect for
an error of law unless the error materially prejudices the substantial
rights of the accused. The doctrine of general prejudice as conceived
by the Court of Military Appeals in incompatible with Article 59,
because it denies any necessity to look into and assess the actual harm
done the accused. The accused is entitled to a fair trial. If another
trial, with error expunged, would probably bring a more favorable
result for the accused, then he should have his original conviction and
sentence set aside. If a more favorable result is not likely to be
obtained in a rehearing, then it is difficult to understand wherein his
substantial rights have been materially prejudiced. The Committee
proposes an amendment to Article 59 which should reduce or eliminate
the undesirable effect of the doctrine of general prejudice.

Court of Military Appeals. There was considerable discussion in
Congress, at the time the Uniform Code of Military Justice was
adopted, about the proper composition of the Court of Military
Appeals. Consideration was given to the size of the court and the
qualifications of the judges. No one had had any experience with
this kind of jurisdiction. The legislators demonstrated open minds
on the subjects of size and qualification.

Experience has now demonstrated, we believe, that a three-judge
Court of Military Appeals is not sufficiently conducive to stable pro-
cedures and consistent administration of justice. The replacement of
one judge in three has caused a dramatic reversal in the law. A five
judge court would be much less susceptible to fluctuation. Because
of the particular needs of a military community for stability we rec-
ommend legislation to increase the membership of the United States
Court of Military Appeals to five judges. We believe the two addi-
tional judges would be especially valuable if they could bring to the
Court a background of military and legal experience combined. Pro-
vision has been made for this in the Committee’s proposed amendment
to Article 67. In order that the two new judges always will have a
1reasonably current military background we propose that they be
appointed for four years without reappointment. With the usual
device of staggered appointments, there would always be one judge
not more than two years removed from military experience.

We believe the majority of the Court and the Chief Judge should
always be civilians.
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FINDINGS

1. The standing of the President’s regulations for military justice
has been diminished.

9. Some cases are reversed because of errors of law that do not
materially prejudice the substantial rights of the accused.

3. Current and future requirements demand increased stability in
the administration of military justice.

4, Less fluctuation in military justice would occur if the Court of
Military Appeals were increased to five members.

5. It is desirable that one or more judges of the Court of Military
Appeals have reasonably current backgrounds in military-legal service.

RECOMMENDATIONS

1. That Article 36 be amended to make the President’s regulations
final and binding on appellate bodies after having been laid before the
Congress for ninety days. :

2. That Article 59 be amended to define material prejudice to the
substantial rights of an accused.

3. That Article 67 be amended to authorize a five-judge Court of
Military Appeals with members who have had recent military-legal
experience.

Tab A—Proposed Legislation
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I. Pending Legislation
DISCUSSION

General. In the course of its analysis of the Uniform Code of
Military Justice and the military justice system the Committee has
carefully weighed the merits of the two proposals for significant
amendment to the Uniform Code of Military Justice now before the
g6th Congress. These are HR 3387 (DOD Omnibus Amendments)
and HR 3455 (American Legion bill). Each has been examined
thoroughly for possible advantages it might have in improving effec-
tive operation of the Code or in promoting fair treatment of an
accused. Operation and equity in peacetime have been considered,
but, above all, the Committee has been concerned with the feasibility
of the proposals in wartime. The Committee does not endorse any
proposal unless it meets the needs of the military forces of the nation
in time of war.

American Legion Bill. This proposal is based on the premise that
drastic measures are needed to eliminate command influence from
courts-martial. We are convinced that this premise is faulty. Our
reasons are adequately stated in preceding sections of Part II of this
report. They are documented by a thorough and up-to-date survey
of the situation. We reject the proposal in this bill to put lawyers
in summary and special courts-martial because it is not feasible. It
is estimated that, at this time, such a move would require approxi-
mately 1,200 additional JAGC officers in the Army. There are
approximately 1,000 JAGC officers on active duty. This additional
requirement for lawyers cannot be supported, either in numbers
or in experience. It should be noted that law officer qualification is
proposed for a summary court-martial and a law officer is added to
special courts-martial.

The proposed organization and control of all judge advocate officers
through an entirely separate line of command would defeat the team-
work necessary between staff and command. The commander needs
lawyers who are a part of the staff team. Even if the judge advocate
were put in a separate and independent chain of command, the com-
mander would need lawyers on his staff to advise him on legal matters,
including staff advice on military justice. In addition, legal advice
would be needed on claims, international law, contracts, personnel
law, and officers and soldiers must have legal assistance in their per-
sonal affairs. As far as esprit de corps and morale are concerned,
there is now a feeling that the judge advocate is part of the military
team—that he shares responsibility. To put him in a completely
different chain of command would divide him from his clients. It
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would lessen the force of his advice. He would be regarded as ng
longer a member of the staff team. The Committee believes that the
military community differs from the civilian community in this respect,
and that the drafters of the American Legion bill were not sufﬁciently
acquainted with the problem.

Limitation of courts-martial jurisdiction over soldiers to purely
military offenses in time of peace is unnecessary and undesirable,
Furthermore the manner in which this would be accomplished—re-
quest by civilian authorities terminating military jurisdiction—is ill-
conceived. There has been for years a friendly cooperation between
civilian and military authorities when the civilian authorities have
requested the turnover of a soldier for trial in a civilian court. This
cooperation is all that is needed. Further, as long as the military
may be called upon to give support to the civil power in emergencies,
there should be no flat manifesto requiring the armed forces to turn
over enlisted men to local courts. It would lead to extreme variation
in the treatment of offenders and would impair good order and
discipline.

The Judge Advocate General opposes HR 3455 and the DOD has
reported to Congress that it opposes nearly every provision of HR
3455. The Committee strongly supports those views. In fact, the
Committee believes passage of the American Legion bill would be
disastrous to good order and discipline.

Omnibus Amendments. The DOD proposals now before Congress
are essentially the same proposals advanced by the services since 1953.
They have the indorsement of the Judges of the Court of Military
Appeals, of the Judge Advocates General of the Army, Navy, and
Air Force and the General Counsel of the Treasury. They have been
indorsed by the American Bar Association.

The Omnibus Amendments are discussed in detail and compared
with recommendations of this Committee within the preceding
topical subdivisions of Part II of this report. There is no need to
repeat that discussion. In general, HR 3387 is directed toward
increasing powers under Article 15, and improving procedures in
processing general court-martial records through appellate review.
It would give The Judge Advocate General more flexibility in dealing
with orders for rehearings, petitions for new trials, and cases reviewed
in OTJAG. It would reduce the number of trials by summary court
and contribute to simplification of procedures. Each proposal con-
tained in HR 3387 is a step in the right direction. The Committee
has adopted some of the proposals outright.

Although HR 3387 has all of the good features mentioned, we do
not feel, when we apply the test of whether it will be practicable in
time of war, that it is adequate. We agree with the,majority of com-
manders from whom comments were received that the Uniform Cod_e
of Military Justice will be ineffective to support good order and discl-
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pline in time of war. Commanders do not have sufficient authority
to dispose of offenses without trial. Trial and review procedures are
cumbersome, results are uncertain, and the system is becoming less
and less capable of decentralized operation. We do not believe that
the proposals incorporated in HR 3387 will meet the requirements
imposed by operations in wartime.

FINDINGS

1. The American Legion Bill (HR 3455):

a. Will create a requirement for more than twice the number of
military lawyers now on active duty as judge advocates.

b. Will create a separate line of command for military lawyers.

c. Will require the use of lawyers in all courts-martial—summary,
special and general.

d. Will severely limit military jurisdiction over officers and
soldiers who commit civilian type offenses in the United States in
peacetime.

e. Will not fulfill the need of the service for an effective military
justice system either in peacetime or wartime.

2. The DOD Amendments (HR 3387):

a. Will increase Article 15 powers of battalion and higher com-
manders.

b. Will reduce the number of trials by summary court-martial.

c. Will achieve some economy in preparation of general court-
martial records of trial.

d. Will simplify to some extent appellate review of general
courts-martial cases.

e. Will give The Judge Advocate General desirable flexibility in
dealing with orders for rehearings, petitions for new trial, and cases
reviewed in OTJAG.

f. Will not fulfill the need of the service for an effective system of
military justice in wartime.

RECOMMENDATIONS

1. That the Department of the Army continue to oppose HR 3455.
2. That the Department of the Army support legislation substan-
tially as set forth in Section K of this report.

Tab A—HR 3387
Tab B—HR 3455
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IN THE HOUSE OF REPRESENTATIVES

JaNuary 26,1959

Mr. VinsoN introduced the following bill; which was referred to the Com
mittee on Armed Services

A BILL

To amend title 10, United States Code, as relates to the Uniform
Code of Military Justice.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That title 10, United States Code, is amended as follows:

(1) Section 801 is amended by adding the following
new clause at the end thereof:

“(13) ‘Convening authority’ includes, in addition
to the person who convened the court, a commissioned

officer commanding for the time being, a successor in
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command, or any officer exercising general court-martial

ek
o

jurisdiction.”
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(2) Section 812 is amended to read as follows:

I TAB A
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“§812. Art. 12. Confinement with enemy prisoners
prohibited

“No member of the armed forces of the United States
may be placed in confinement in immediate association with
enemy prisoners or other foreign nationals not members of
the armed forces of the United States, except that a member
of the armed forces of the United States may be confined in
United States confinement facilities with members of the
armed forces of friendly foreign nations.” '

(3) Section 815 is amended—

(A) by striking out in subsection (a) (1) (C)
the words “one month’s pay” and inserting the words
“his pay per month for a period of not more than two
months” in place thereof;

(B) by striking out at the end of subsection
(a) (2) (E) the word “or”;

(C) by striking out the period at the end of sub-
section (a) (2) (F) and inserting a semicolon in place
thereof; and

(D) by adding the following new clauses at the
end of subsection (a) (2):

“(@) if imposed by an officer in the grade of
major or lieutenant commander or above, forfeiture
of not more than one-half of one month’s pay; or

“(H) if imposed by an officer in the grade of
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major or lieutenant commander or above, confine-
ment for not more than seven consecutive days.”

(4) Section 816 is amended by striking out the word
“; and” in clause (2) and inserting the words “or only
of a law officer who is certified to be qualified for duty as
a single-officer special court-martial by the Judge Advocate
General of the armed force of which he is a member if,
before the court is convened, the accused, knowing the
identity of the law officer, and upon advice of counsel, re-
quests in writing a court composed only of a law officer
and the convening authority has consented thereto; and”
in place thereof.

(5) Sections 822 (b) and 823 (b) are each amended
to read as follows:

“(b) If any person described in subsection (a), ex-
cept the President of the United States, 18 an accuser, the
court must be convened by a competent authority not sub-
ordinate in command or grade to the accuser, and may in
any case be convened by a superior competent authority.”

(6) Section 823 (a) is amended by adding the follow-
ing new sentence at the end thereof: “However, to be eli-
gible for appointment as a single-officer special court-martial,
the officer must have the qualifications specified for a law
officer in scction 826 (a) of this title (article 26 (a)) and

must be certified to be qualified for duty as a single-officer
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