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UNITED STATES 	 NORTHERN COMBAT AREA CO!lllilAND 

Trial by GCM' convened at APO 218, , , 
v )·% Postmu.Ster1.N.Yo,N.Y.,.on 30,: .· 

l 
 
) January 19450. "Dishonorable Dis

Vriva.te Ben,Eo Gonzales, )· charge; Total Forfeitures, Con~ .. 
35555470, 44th Field Hospital finement at Hard Labor for 20 · 

:years 0 United States Penitentiary 
··nearest port of debarkation in · 
United States designated as place
of coni' inement. · · 
I 

HULD!NG by £lie BOARD OF REVIE'1/
O'BRIEN, VAL~NTINE·and VAN.NESS, Judge Advocate~ 

lo The record of trial in the caso of the soldier above named 
has been· examined by the Board of Review which submits this, its 
holding to the Assistant Judge Advocate Gsneral in charge of The 

• 	 Judge Advocate General's Branch Office, United States Forces, India 
Burma Theater. · 

2. Accused was tried on tho following Charge and Specification: 

CHARGE: Violation of the 92d Article of War. 
. 	 ·• 

·Spocification: In.that Pvt Ben E Gonzul5s, did, at Mankrin, 
Burma, on or about·22 NovGillbor 1~44, with malice afore
thought, willfully, deliberately, feloniously; ·uniaw
fully; and with promeditation kill ono Lorkay, a human 
being, by shooting him with~a carbine, caliber JO, Ml. 

Accused pleaded not guilty to and wus found guilty of tho 
Charge and the Spc;;cification. There was evidE"Jncc. of one previous 
conviction. Ho was sentenced to dishonorable dischnrgol forf6ituro 
of, all po.y and allowancos due or to ,bocome due and. conf nemc.nt at · 
hard labor for life. The ruviewing authority approved .tho:s0ntonce 
but reduced tho poriod of coni'inemont<to· 20 yoars and dosignatod: 

. . :: . ' . . ... : ~..· , ' . 
~· -. 	 l ...... f~ ~·~ ·; .• ~ ! . •. ,1..: 
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the United Stat0s P0nitontiary nearest the port of debarkation as 
tho :place of confinomGnt. Tho execution of the sentence was with_; 
held and the record of trial was forwardod :pursuant to Article of . 
·liar 50i~ 

. 3, The evidence for the prosecution·shows that on 22 November 
V1944 accused's duty was that of guard with the· 44t~ Fiold Hospital)

which is looat&d about ono-half mile from tho villago of Mankrin, 1 
Burma• He had boen issued carbine·No. 2938679 (R. 7). On that 
nightl at about 1730 or 1800 hours, he and Private Rios left th~ir; 
tent n the area and wont to a houso owned by a man named Oscar (R• 

. 7, 8) •. Thoy had fourteen bottlas or beor·, same or which they dz:,ank 
before leaving their tent (R. 7). Rios left accused about 2130 or 
2200 hours and returned to the hospital. Ac:icuse-d had his carbine 
with him and was not drunk when Rios. left (Ro 7, 8)~ 

Decenped Lorkay lived in Mankrin Village (R. 8,_9) about fift7 
yards from the residence of Rabi Lal. Between 2200 and 2300 hours, 
22 November,.Rabi I.8.1 was awakened by approximately ten or eleven 
continuous shots (R~ 9)o "One hour later" deceased crune to the 
house of Rabi Lal and at that time had blood on his body. He asked 
for water and said, "I was shot down by an .American". He uttered 
this twioe(R. 9). He died within twelve or fifteen feet of the 
house of Rabi Lal•about an hour or an hour and a half later. After 
deceased was shot, Rabi Lal left his house to report "to the head 
ma.nn but was stopped and threatened by an American soldier who told 
him not to go any farther. The soldier· went with Rabi Lal to where 
deceased "fell to the ground", took the pulse of decGased, and both 
then went to Rabi Lal's house where the .American stayed about a half 
an hour (R. 9, 10). There were no other soldiers there at the tino 
(R. 10). On cross-exrunination Rabi Lal stated hs wont for the hutiu 
man and was stopped by tho .American less thah a half an hour after 
deceased askGd for water (R. 10, 11), He identified accused as the 
./ml.erican soldier and also tGstified that accused had a carbine with 
him that night. He did not see doceasod have a knife (R, 10),. 

Sundram, who form.07ly worked in the laundry of the 44th Field. 
Hospital (R. 11), lived about two hundred feet from the house of 
deceased (R. 12).· On tho night tint Lorkay died Sundrrun heard gun
shots, and Lorkay, who had blood on his ·race a~ body, came to 
Sundram's house, asked for water and said, "1 was shot by an .American 
soldier-.. An .American (R, 12) • ~he accused (R, 13), crunG in -. : .:· 
Sundram's house ·"five minutes" "after Lorkay was shot"• Ho carried 
a carbine (R, 12). Two Gurkha villagers wore with him (R, 13). 
Sund.ram was asked "How long was the .Amerioan soldier at.your houso 
when Lorkay camo in?", and replied; "It was about one half hour"• 
Lorkay died "after two hours time", and accused examined his :pulse
and said, "Ho's doad" (R. 12). Lorkay was twolvo to fiftoGn feet 
from the house at the timo •. Aocusod "ordered" Sund.ram "to stay•xroar 
to body, not to go"• He said, "I'm an MP. I'll oall moro MP's", 
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but he did not do so (R• 12, 13). Sundram did not see any weapon 
 
in Lorkay's possession (n. 13). 
 

On 23 November 1944 Captain Myers, u mGdiaal officer, examined 
a dead Indiun or Burmese man of about thirty or thirty-five years 
of age• This man was lying on his back in a field. Ia the doctori's 
opinion death resulted from 1oss of blood, traumatic shock and 
peritonitis from perforatihg bullet wounds, There were apparently
five bullet wounds (R. 14). Agent Purcell, Criminal Investigation'
Division, witne~sed thG examination (Re 19) an~ 5undram and Private 
First Class Bertlesmann wore also present (R. 13, 16).

' . 

About 0200 or 0230 hours, 23 November, the .guard at the hospito.J 
gate saw accused and was of the opinion that he,was sober (R. ,15, 16)

• 
On 23 November, Priv~te First Class Bertlesmann was assigned to 

investigate a shooting. He found·a dead body a tow fe6t from tho 
house of Rabi Lal (R. 16),· On the road about twenty-five to thirty
foot from Rabi Lal's house, Bortlosmann found a blood spot which was 
approximately one and ono-half feet in diamotor. Nea~by, about two 
feet away, ho found an O,D. wool knit oap, and a few feet wost of 
tho blood spot he found ten, .empty carbino shells whidh he tnrned 
over to Agents Smith and Purcell, Criminal Investigation Division 
(R. 16; Exhibits 3 and 4), Approximately one·hundred twenty-five
feet away,- at the west corner of. a crossroads·, is a large tree (R.16}
On· the morning of 23 November o.m Lieutenant Fomberg found a GI flash
light and a shirt marked "G 5476"(Ex. l) under this tree, These 
were given to Captain Maung Ye, c.A.s. Police (Ro 17),.who turned 
them over to the agents, Smith and Purcell, Criminal Investigation
Division (R~ 18)·. There were a few spots ot blood on the shirt. 

After examining personnel records of the 44th Field Hospital 
and finding that the last fOUI,' numbers of accused's serial number 
.corres:.po~ed with the numbe~ on the· $hirt, .A€,ents Smith and Purcell 
caused accused to be brought to the orderly room. They drove about 
three hundred yards (R. 25) toward Mankrin Village and stepped along
the road, At first a.ccused denied killing the native but~ when told 
to stop bluffing (R. 21) and quit telling lies (R, 25); he admitted 
thnt. he did (-. 2l) and said "! shot him" (R. 25}. The agents then 
placed accused under arrest, returned to the .44th Field Hospital,
and searched accused's tent(R. 21). Beside the bed·or accused they
found a carbine (Ex. 13) and a pair of trousers (Ex. 14) marked 
G 5470. The trousers had blood spots in three places (R, 21),
Accused was ·taken to the a.gents• tent in Myitkyina, which is six or 
seven miles south of Mankrin Village; where the 24th Article.of W~ 
was read and explained to him (R. 22, 24). "He signed·a·statementt
Exhibit 16 (R. ·22), after Lieutenant Cai•lson Adjutant, "swore him 
in" (R. 25). Accused said he understood Artlcle of Wa:r .24· (R•. 25) ~ 
No threats or promisGs were made (R. 22, 24), and it was;made··olear 
to accused that he would not be compelled to sign the statement. . . ' ·. ~. , ' . 

-..;! .. 
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(4) 
11He :was willing· and "Wanted to tell and sign· the statement tt and "we 
. ';old 	 p.im that ·anything he, would say or .sign could be held against 
lim" (R. 2?). Accused•s written statement was intrOduoed and . 
·eceive.d in evidence as Proseeution' s Exhibit 16. It states in 
iertinGnt parts: · 

'· 
·''On 22 November 1944, at about 1800 hours, I left the 

hospital area with Pvt. John Rios. We had about twelve bottles. 
ot bcC;,r with us and carried them in our pockets. we walked 
down the road leadinp, to Myitkyina and want.to a native village 
near t~e Indian ~ mo.tor poolo- Rios knew some 1Ult1ves ia this. 
village and we· went to a hut occupied by one of them, ani re• 

. mained there for a few hours dri.nking beer. We did not have 
·anything e:tse_to drink, I had r6.yoarQine.with a clip holding·
15 shells. I left tho hut about 2200.hours and started baok 
~ thp "hol:lpital alone•· Rios remained in the hut. I went as 
f'ar as Mankriri Village and went to a native. hut where·r bought 
a pint bottle. or saki for 10· rupees.· I stayed in this hut until 

.. I drank tne bo:t;tle of saki. The native drank some or the sakio 
·When the bottle was empty I lef't the hut and went to the road. · . 

. The native man f'ollowod me out and he ~s. trying to speak to me •. 
I Just started walk:!.ng to-we.rd the 475th Infantry. ·area, and the 
native man followed mo. ~After We.lking apout 1/2 mile I stopped·
and asked.what he we.nted,·but did not:understandhis answer .. I 
saw that he was oarrying a long machete._ . I \ban started back , ... 
.toward ·the 44th Field Hospital, arid this na,tive ·man continued 
to tollow along behind me• When I reached the t_ree: near the . 
intersootion ot tha roads in Mankrin Village I halted•. The 
man•oontinued to'advanoe toward me, I shot the _carbine in the 
ai_r •. ti11ng one_ sho·t. ·in the hopo _or soaring the man. He st~~~ 
ltopt walking so I pointod the gun·. at him~ and pulled the :tri~r I 

·~ 	 and tired unt11 ·tho olip was empty~ He was about 50 teet from 
me wlle'n. :t firett .... I saw. him tall to. tlla road.,·. I then started . 
~award tho. hospital-· but atoppod to remove my sllirt•. and I threw 
tho shirt in the .bushes noar a big tree. I·then returned ·to the 
Ho:Spi~al and .went: to bed. .I did not see Rios. again untU the 
to.llowing morning• . . . . 

I •, I ',, / • •,' • • ;'' : \ 

.. "1'1io shirt~'and trousors. which aro shewn to me by .the a.I.De: 
agents arEl ·mi14e,. and I had. them on. thef nig~t>ot. 22 Novem~er 1941 • 

. The carbine wbioh is. !n .the possession ot the o.I,D. agents is .· 
mine, and it is the ·one ·I used to shoot the· native man, It· .has . 
serial nmnber ;2938679. . . . .... ' . . .. : .. . . .. . . . . 

. . .. . , . . ' ' . . ' /·' '\.. ' . : . . '..... :.: . . . '; ·. ~) :..· ~ ·.;· .· .· .·> .. · :· . ~ .• -. . . 

v 	 . ttI caruiotrecall·touching'.the man after I shot him~· and· I 
· do· not know bow -the stains oame to get on my. shirt an<; trousers. 

"'.11he ..native ~iii~n.'.:was'-wearing a cap or' some :·~art. and hB.d a.· 
.a. t. 1'lashlight'?.•.' . . . . . . : . . ... . .· 

.·.,·,·. . ' 
. 	 .~;. 

.. ·· 

http:to-we.rd
http:walk:!.ng


(S) 
4. The defense called Rabi Lal as a witness and adduced testi• 

mony that deceased had a cap like Exhibit 3 though he could not 
absolutely identify: it as belonging to him. He did not know whether 
accused was drunk•. Sundram was also called by accused and testified 
that the American soldier, who was. very drunk, CE\ID.e to his house 
after deceased came in•. .The accused having had his rights f'ul;l.y ex
plained to him elected to.remain silent. 

5, The most serious matter to be given consideration 'is the 
admissibility of accused's written statement in which•he admitted 
shooting a native and firing ~ntil tho clip was 0mpty, after having 
sh9t once·in t~o air in the hope of scaring him. Accus~d, in this 
statement; attemptod to exculpate himself on _the ground of self-de
fense but, viewing it as ~ whole, we bolleve th& t the admissibility
of \he statement should be.governed.b~ the·same rules of exclusion 
as it' he had admitted murd.ering the· vict1m1 tor that is in fact its 
effect. It is by its very context an· inculpntory admission of the 
commission of the homicide and of itself imports guilt. 

The record shows that accused was first questioned by two 
Criminal Inv6stigation Division agents who did not warn him of his 
rights under the 24th Article of "i"'/ar. After first denying any
conneotion with the shooting, ho was told to stop bluffing and quit
lying, whereupon he admitted shooting a native. In CM 254423, ~ 
Gonzalez, 35 B.R, 243, the board of ~oview said: · 

' . . . 
"The sto.temonts in the nature or a· confession of guilt made. 

by accused to Lieutanant Frontora were not shown to have beon 
•oluntnry. Accused; an enlisted man1 had: boon arrested-by
Lioutenant Frontera, the officGr of the day, and tba statements 
woro mado,in reaponse to questions propounded by the officer. 
Tho aoc()lsed had not.been informed of his rights under the 24th 
Articlo of War and ho had not:.beon advised that he need not make 
a statement if he did not Wish to do so. In tho absenoe of' such 
advico it may reasonably be ·assumed that accused would feel 
undo; ·oampul.ttd.on to answer· the• questions asked of him by the 
ofticor who had him in .custody, and tho absence of threats, 
promises,: or duress wa.s not sufficient to establish tho voluntary 
cho.ractar·or tho statements. Undor tho oirouinstances the 

·oonrossion wns incompetent and sh~uld nothaV'!;been rec~ived 
in evidence (MOM, 1928, Plllio 114,g,; CM 22214.8, · s.trige,s, Bull. 
·JA~ I; p •. 158j··· 13 B.R. Z69, 2i1; CM. 237225,-· chesson, Bull• JAG 
II, P• )06, 2 B.R. 317, 319) • , . .,,, . 
• > • - • 

' . 

!tis Qur opinion'tlio.ta.ocused's oral statoment .was inadmissible aild 
should have boon excluded by the court 0 In this. respect military 

,, la.w ditf-0rs. from thut _of' the maJo.rity of' criminal jurisdictions. 
' • ~ ' •. . f•' ' .• .. ., .• . .. - • ·: .• : ' 

.Almost 1mmed1o.t.ely .af'ter ·the oral sta.tomont was made accused ' 
was driven to.the:. tent .or the Criminal Investigation Divlsion agents,.. . .• •' .•·· . . 
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(6) 
o.p:proxima·tely s0ven miles away, whore a writton statement, Exhibit 
16, was propar.od• Bof9re the statemont was written, tho agents

· warned o,ccusea ~ .his rights under Ar.ticle. ot War 24 o.nd made it 
clenr to hilil that he wbuld not bo compelled to sign the statement 
and that anything ho .would say or sign could be held a.go.inst him. 
One agont testified "He was willing and w~nted to toll and sign
tho statemont", Attar tho sto.tGmont was prepared accused was taken 
botoro Lieutenant Carlson, Adjutant, who explained Article or ~o.r · 

. 24 tO· hm, attar ·'tlhtch. O.eoused signed the statement, 
. 

Does the tact that an oral statement to tho offec~ tho.t accused 
shot a no.ti ve., dr.awn tram him under tho circumstances· heroinbeforo 
related, causo a written stctemont ta.ken a. short time thereafter,
after due and.proper warning, to be likewise ino.dmisstblo? We 
think not. In coming to this conclusion we.are fully cognizant
of our opinion in CM IET 284, Porl.:1:0 The circumstances hero are · 
ma.nifestly different and rendi!Y'"9afstinguishable from those in that 
oase. There we so.id: · 

. "It is believed that a serious irregularity appears with 
:respect to the admission in.evidence or accused's written 
confession {Exs. P-5, P-6). The record discloses tho.t on 20 
July 1944, immediately after Perry had been wounded· and ., 
apprehended, he wo.s questioned at length by CID agents and,.
after first denying his identity, finally admitted in the 

.presence of four military superiors that he.shot Lieutenant 
Cady. Defense counsel's objection to the admission of testi
mony as to the statements then mo.de by Perry was sustained by
the Lo.w momber. The trial judge advocate did not attempt to 
lay a. ~oundation for the admission of such st~t3ne12ts and the 
matter was not pursued by defense cotl.llsel on cross examination•. 
Therefore, except as above indicated,' the record is silent o.s 
to ~he no.ture~or Perry•s sto.tement,or-20 July and the cir- . 

. cumsto.nces under which they were mo.de. In partictlla.r, there 
is no showing whethor such statements constitute a confession 
or o.n admission and, if ·the termer whet.J;ler it was voluntary. · 
Manifestly, such circumstruic~s o.s do a~~-Of record militate 
against the voluntary nature of any coiifession then madeo 
Under the reasoning applied in CM ETO 1436 (1944) 3 Bull. JAG 
227• if•Perryts statements ot 20 July 1944 constitute a con
fession, and it·suo4 confession was improperly induced, it 
may be presumed; in the absence or clear and convincing evidence 
to the contrary, that the influence ot sucb prior inducement 
continued wita respect to his confessions ot 23 and 27 July._.
Under the circumstances of this case' it is believed that the 
court should have tully elicited and carefully scrutinized the 
facts with respect to Perry•s statements ot 20 July in order 

·to determine that no improper inducement was then used Wlrioh. 
might havG continued with respect to the confessions or 2.3 and. 
27 July•. It is considered t~t the court's ~tailur!l to do so 

... 6 -· .. 



(7) 
casts a serious cloud on the admissibility of the subsequent
confessipns which has·not been disp~led by the testimony
adduced. Accordingly, it is·the view of the Board that Perry's
written confessiorf3 (Exs. P-5, P-6) were inadmissible and · 
their reception by the court was error" 0 

It is to be noted that in that case no circumstances were sho~n 
which would prove that Perry's first statement was·-volunta.ry and ; 
that the circumstances as a whole pointed to the contrary. It theta~ 
fore could not be determined whether there was any inducement, 
duress or intimidation which would carry over and make inadlftissibl.e 
a later confession after due warning. Because of the failure to 
show such facts under the particular circumstances there, we were 
of the opinion that the later confession should not have been ad
mitted. · 

In CM 233543, McFe.rland, 20 B.R. 21, 2~, the bo~rd of review 
stated: 

/ . / 

"The first alleged confession of guilt was made on the 
morning of March 5, 1943 to Captain .Brown and Sergeant Warner. 
Both of these men were military superiors of the accused. 
Neither witness could clearly explain to what the accused 
referred when he said 'I did it'. He was not warned in any 
way that what he might say might be used against him 0 The 
rulesof evidence quoted above relating to confessions require 
fur~her inquiry .into the circumst~nces of a confassion to a 
military superior to clearly show its voluntary nature, other
wise it will be rejected. We are of the opinion.that the testi· 
mony of both of these witnesses should, far the reasons stated, 
be rejected. This statement is entirely excludod from consid
eration by the Board of Review in acti~ upon this case. 

""dith reference to the confession made to Police Officer 
Rankin at 1 p.m•. on the same day, in the presence of two of 
the ~ccused's superior officers, the same criticism can be 
made;. There was no warning given him. iVhile it was not shown 
that the Army officers participated in the questioning, the 
prosecution failed to show that they did not. It is'a fair 
inference that the police officer acted for the Army off~cers 
present in obtaining this confession used in this trial within 
a few days. The prosecution tailed to inquire. into the cir
cumstances of the confessio~ in such a manner as to show the 
voluntary character thereof. .'il1hile the witness stated tht.t 
'the statemt;nts' were voluntary (R.76) - a conclusion without 
facts to support or explain it - yet the witness did not state 
whose statements were voluntary. It is clear from the record 
that the accused had no sl.eep the m tire night ot March 4-5; ~, 
that he was questioned most of the morning of the 5th by his 
commanding officer; that he had been drinking to the Entent ot 

' 
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being visibly drunk at midnight and as late as l;JO a.m. of 
the 5th. This alleged confession was obtained about 1 p.m. 
on the same day with four men of authority pressing him. 
While only the police officer apparently was doing the 
questioning the others were present --two of whom were the 
accused's military superiors. The voluntary nature of the 
confession under such circumstances is doubtful..- The,burden 
of proving it to be voluntary--by showL~g the circumstances.
was upon the prosecution~ This it ~ailed to do and therefore 
the confession should have been rejected frqm the evidence. 
This confession is excluded by the Board in considering this 
cuse, 

"With reference to the third confession obtained from , 
accused, it appears that it was OQtained by Lieutenant RJan, 
the .Army officer detailed to investigate the charges in this 
case, on the late afternoon of March 6. It should be noted 
that he was also present the previou! day when the accused 
was questioned•by the police officer, Lieutenant Rankin. For 
the first time, tho accused was given a proper warning. The 
confession was properly admissible, in evidence *****"o , 
And in CM. 210693, Alexander, 9 Bo,Ro 341 the board of review 

quotod the assistant corl? area judge 'advocate as follows: , 

"The a,econd question is whether the confession off't.1red in 
this case was voluntary, The purported confession was made to 
Lj.eutenant Coughlin on the day of accused's arrest. Lieutenant 
Ciru;.hliO testified that he told accused if accused remained 
silent he would be confinedt but that if heoo.tisfactorily ex
plained his actions he woula be released. This explanation or 
his rights left the accused in no doubt but that he should make 
some statement or face the alternative or confinement in the 
guardhouse. At this point his statement,does not appear to 

· 	 have been made under circumstances showing he acted voluntarily
and freely, as required by military law1 before the confession 
may be introduced in, evidence~ L&ter, auring a formal inves
tigation of the charges, the accused was aga~n intormed ·at his 
rights to remain silent or to make a statement. Ha was in
formed that if he did make a statement such statement might · 
bo used against him. The accused, at that ~ime, stated that 
he wished to stand on the statement he had made to.Lieutenant 
Coughlin and that he had nothing to add to it6 This appears 
to be a reaffirmation of the former statemont, after due and 
proper information as to his rights• ' r ,believe the admission 
or the statement or the accused. was pro~r". 

and then said: .. 
• ~'I • r;, 

"Except that it declin~s to' oommit 1tselt as to what its , 
view might be if the contession to Lieutenant Coughlin were the 

... .. ·s '-
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only one made by accused, tho Board concurs in the above and 
adopts it as a statement of its view~. ****" ' 
Insofar as th~ facts or the instant case are concerned, we 

agree with· tho foregoing statement of 'l:uit board of reviewo Wo also ' 
believe that the facts in this case are materially diffGrent.fl-om . · 
those appearing in the digest of CM ETO 1486 (1944)(3 Bull, JAG 227)~ 
The true test seems-·to us to be whether the f'irst statement was aotu., · 
~~reduced by duress or other improper inducomont as distinguished,'.
1from· a theory of assumed compulsion as is set rorth.,. in the. Gonzales . 
case, i-U..]~· If in fact the first statetlent was actually obtained · 
withou warning and the facts reveal that in truth no real or actual 
vompidsion was used, we·would indeed be reluct~nt to say that in no 
event could a later confession be admissible without a warning that 
a prior statement could not be used against &n .accused. Especially
is thi$ so where the facts surrounding such second statement indicate 

.that it was·voluntarily given·atter due warning. In·Lyons v State · 
~~:~~::J: 64 Supr~me Court, p. 1208, at page 1212 1 the Supreme ·· 

, ,.: :: ..: 

·'' ·. . "No formula to determine this question· by its application · 
to the. facts Of a given case can be devised, Hopt v. Utah, 110 
.UoS• 574, 583, 4 s.ct. 202, 2061 ·28 L!Edo 2b2; Betts v. Brady,
·.,;16 U.S.,4.55, 462 62·SoCt. 125G; 125b, 86 LoEd• 1595. '***In

,..:foluntary conf~ss!ons, of course, may be given either simulta
.: 	 neously with or subsequently to unlawful pressures, force or 
thre~ts, The question of whether those confessions subsequently
given are.themselves voluntary depends on the inferences as to 
_the continuing effect of the coeraive practices which m<iy fair 
ly be drq_wn from the surrounding circumstan.ces. Lisenba v. Cal.. 
ifornia, .314 u.s. 219, 240, 62 s.Ct 280, 291, 86. L_.Ed.. 166, The 
.Yoluntary or involuntary character of a confession.is determin• 
,ed by a conclusion as to whether the accused,.at the time he . 
oonressos. is in possession of .'mental freedom' to confess to 

'· .Qr deny a suspected partioipat1.on in a crime, Ashcraft V• State 
.:or Tennesseej .322 U~S.-- 1 64 S,Ct. 921; Hysler v. Florida, 315 
•U.S. 411, 4l •' 62 S.Ct. 08$ 1 689 • 86 LoEdo. 9.32" • . ..:'..··, 	 ., .. . 

·:.·.Admittedly it is a dangerous and rockless procedure tor re• 
prosontat·ives of military authority to conduct an investigation of 
~i;lie without first g1y1ng·:-proper .warning. If in this case there 
'Wa's ·.any indication ·of threat~._ duress, intimidation or otter or . 
promiso of roward irt conneotion with the making .or accused's oral · . . 
statomont., wo beliovo his wr.itton statement might have been inadmis- , . 
siblo. · But here we1 find no evidonco .of inducomont or coercion which · · 
could carry ovor .and indicatcr, that thu writton statomont was othor 
than voluntary in i,~ture·,-.:~~Espocially is this truo in .viow or the • 
sovoral warnings given and~ tha.' fi!.SSuranco :that accused would ·not be · 
compollod to sign tha st~tement 'but that it he'. w9uld say or sign any.
thins it could be _hold ae,ainst h,im• Fu:r:ther1 the evidono~ is ot a 

.' ·"·' • ~ • • < • ~- - ' .. .·,. 
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:positive nature that ·he was willi~:,g and wanted to tell and sign a 
statement. I~ the Alexander case, supr~, the board of rev~ew 
further said:· 

''* * *Here again the Board· finds a rule of evidence ex
cluding involuntary confessions, on the theory that, if in
voluntary, the confession is likely to be false, i.a~, the 
statement of an innocent man falsely ac.cusing, h:unself. The 
rule is of undoubted utility in preventing the use of confes
sions obtained by torture ot' so-called third degree I!lethods, 
but of these there is no suggestion in the present case• As 
appYied -in other cases, the rule is of doubtful utility, as 
the Board considers the likelihood of an innocent soldier 
falsely accusing himself, except as a result of torture or 
other very strong pressure, so remote as to be neglibible~ 
The rule is, of course, too well established for the Board to 
overthrow, and it makes no attempt to do so; but the Board is 
unwilling to extend the rule in doubtful cases further than 
.the precedents ·require"• 

This reflects our opinion as applied to this case, and we therefore 
conclude that the written statement was properly admitted. 

6. A further question arises as to the competency bf the 
deceased' s sto.te;nents·, "I was shot by an .American soldier" 1 "I was 
shot down by an .American". The .r9cord. is not clear as to how long
after the shots were fired that deceased came for water and made 
the above quoted statements. However, the longest length of time 
appearing in the·record is, one hour. Other evidence sets the time 
at one-halt hour, and there is evidence from which it .could be 
determined that the period of time vrus five minutes or less. Al
though Sundram testified that the .American soldier was at his house 
about one-half h~ur before Lorkay came in, he also said the .American 
came in his house five minutes after Lorkay was shot and that the 
.American came to his house after Lorkay did. There is nothing to 
reveal where the deoeased was from·the time the shots were fired 
until he made the above $tataments, but it is evident that he had 
blood on his face and body at that time and later examination re
vealed that h~ sustained.five bullet wounds in the scalp, left 
upper forearm, right wrist, the abdomen and the right upp_er mid 
gluteal region. Later that night he died. Although his statement 
cannot be admitted as a dying·declaration in view of the fact that 
no proper foundation was laid,. yet the question arises as to its 
admissibility aS' a spontan~oua exclamation~under the res gestae
doctrine. The true' test concerning spontaneous exclamations is not 
necessarily when the exclamation was made, although that is an 
important ·element to be oons~dered, but whether under all the cir 
cumstances the speaker may be considered as speaking under .the stress 
ot nervous excitement and shock produced by the aot in issue. What 
the law distrusts is not after~speech but after-thought. As stated 
in WiP,more on Evidence, Third Edition, Vol VIt secti~n 1747: 
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(ll), 
"This general principle is based on the experience•that,

under certain external circumstances of physical shock a 
stress of nervous excitement may be produced which stiils the 
reflective faculties and removes their, control, so.xhat the 
utterance which tnen occurs is a spontaneous and sincere 
response to the actual sensations and preceptions already
produced by the external shock. Since this utterance is made· 
under the immediate and uncontrolled danination or the senses, 
and.during the brief period when considerations of self-
interest could not have been brought fully to bear by reasoned 
reflection; the utterance·may be ·taken as particularly trust-· 
worthy (ort•at ·1east, as lacking the usua+ grounds of untrust;. 
worthiness1, and thus as expressing the real tenor of the 
speaker's belief as to the facts just observed by him; and may
therefore be·roceiv~d as testimony to those. facts". . . . 

In Kenn5dy v. R. co., 130 N,Y. 6561 29 N.E. 141, as quoted in 
Wigmore , supra";' inVol o VI, page 143: · . 

"There is no i~aginary line somewhere between a few hours 
and. a few days or a few weeks, on one side of which declarations 
in favor of a party are admissible in evidence, while on the 

· otb.£r·they are inadmissible. Unless such complaints form a part
of the 'res gestae' they are inadmissible; and if they are so 
far ·detached from the occurrence as to admit of the deliberate 
design and be·the product of a calculating policy on the part
of th~ actor@ (then they cannot be ~garded as a part of the 
'res gestae•"• · · r 

i 
Wigmore, at page 155, further cites Roach v. Great Northern R, Q.2•,
133 Minn• 257, 158 N.W. 232: . 

"***In passing upon the admissibility.of testimony
claimed to constitute a part of the •res gestae' the trial 
Court determines whether unsworn statements are .so accredite~ 
that they may go to the jury and be w~ighed and.valued by 1t 1
and in determining this it considers whether the.statement~. 
are spontaneous; whether there was an opportunity for fabl'.i-
cation or a likelihood of it; tho lapse of time between the act 
and the declaration relating to it; the attendant exoitement; 
the mental and physical condition of the declarant, and other 
circumstances important in determining whether the trust~ 
worthiness of the unsworn statement is auch tbat they may
safely go to the jury * * *"• · .. 

Underhill' a Criminal Evidence, Fourth Edition, pages 370 and 371 
states1 ' 

"So, ..senerally in all oo.ses of homicide and assault, t)?,.e 
· statement by thG person injured o.s tot h6 mode by which ~he· 
assault hnd been perpetrated mo.do immediately aftor the assault 

•• l ·, ~... • .. 
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to·a person who comes to the assistance of the person assault
ed, is competent as a part of the res ~~stae; the fact that . 
the statement was elicited by a question does not exclude it. 
And the American cases, as a rule, do not sustain the strict 
English doctrine that the declarations, to be admissible, must 
be strictly contemporaneous with the main transaction, if the 
declarations are illustrative and spontane,ous ani not mere 
narratives of what has passed~ If there·has been an interval . 
of t&king·advice, or rabricating a story, or preparing a 
narrative, or inoidents intervene which change the.declarant's 
mental condition, or introduce a new motive, the statement can 
not be used * * •tt, 

"Many crmes involve scenes and actions which, by their 
exciting character, engross the mind and stir it deeply. The 
period within which a declaration may be uttered and yet be 
admissible can, to some extent, be measured by the character 
of the passions and emotions which exist in the breast of the 
speakere Thus, in order that statements shoul~ be res gestae 
on a trial for murder, the speaker must have been_ prompted to 
speak solely from the excitement of·the event of whioh it is 
claimed the statement formed a part and before he could suffi
ciently regain his self-possession to be suspected of having · 
made the statement from designo If the declarant is impli
cat&d, either as agent or patient, in a murderous assault; the 
fear, hatred, rage or other passion which customarily accompa
nies a homicide. or attempted homicide, and engrosses the 
mind of all participants, may, with reason, be considered to ;· 
prolong the period during which languago may be presumed to be 
spontaneous. The presence of thes~ passions is not conducive 
to the m6ntal calmness and deliberation necessary to concoct 
an untrue narrative declaration- On the other hand the mental 
distraction which is the result of:a mortal wound, the physical
shock or nervous excitement which is the result or serious 
bodily injury, the pain and physical anguish of the su!':terer, 
the danger of death and the urgent need for procuring speedy
relief or aid would be very likely to prevent the language or 
the victim fran..assuming a narrative or retrospective ch.:..raoter. 
The imperative present needs of the body, filling the mind 
with apprehension and fear, certainly preclude under these cir
cumstances much mental consideration of past events, or mental 
preparation or intention··to .narrate them: and tend to make a11 · 
language used 'the iefleot.ion of the existing mental condition"•. 
It is apparent, in the light of the foregoing authorities that 

no hard and fast rule may be set forth but that the circumstances of 
each case are controlling. In the case at hand there is no showing
that deceased would have any cause to fabricate when making the 
statement in question. On the contrary, it is reasonable to say
that·· under all. the facts and circumstances the shock and nervous 
excitement prevailed w.ithout br'ellkdown from the m011ent of the evGnt 
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and that such sta.te:::imnt was not one made after due r~flection. We, . 
believe the.t no error was co.J1,1i tted in the. adlilission of. deceased' s 
statement. ·. 

7. :Murder, as defined in MCM 1928, paragr<.ph 148£, · is the 
unlawfull killing of a hu.'llan being ~vi th malice aforethought. 11Unlaw
ful11 means ·without legal justification or excuse. Malice does not 
necessarily mean hated or :personal ill will toward the person killed 
nor an actual intent to take his life or even to tal~e anyone's life. 
The use of the word 11Aforethought" does not mean thc..t the malice 
must exist for c.ny particular time before col:mission of the act or 
that the intention to kill must have previously existedo ·It is 
sufficient tho.t it e:dsts·at the tir:ie the act is committed. As, 
stated in 29 Corpus Juris; page 1085, malice in a legal sense si~ni
fies a genero.l malignant recklessness of the life ::.:.nd sufcty Of ethers• 
or a condition of ::nind wi1ich shows a heart regardless of social duty· 
and fatally bent on mischief. . : · 

11* * *A homicide 1.vhich is * * *done in self-defense on a 
sudden affray, is excusable* * *• To excuse a.killing on the 
ground of self-defense upon a sudden affray the killing must 
have been believed on rec,sonable grounds by the person doing.
the killing to be necessary to save his life or the lives of 
those \Vhom he was then bound to protect· or to :prevent great 
bodily harm to himself or themo The·danger must be believed 
on reasonable grounds to be ifilillinent, and no necessity will 
exist until the person, if not in his ovm house, hc::..s retreated 
as far as he safely can. To avail himself of the right of self
defense the· person doing the killing must not have been the 
aggressor and intentionally provoked the difficulty; but if 
after provoking the fight he withdraws· in good faith and his 
adversary follows and renews the fight, the latter becomes the 
aggressor 11 (1ICM 1928, :par. 148.§!;.). . . . · 

. The test of responsibleness applied is ths.t the, circumstances 
surrounding the.accused at the time of the killing must be such as 
would induce a reasonable man so situated honestly to believe that. 
he is in iLlminent peril and that it is necessary for him to kill in 
order to save himself from death or gr~at bodily harm. (See 30 C.J.,
T'\aoe 6'"l) ' 1 " ..~ Q ~ .,.l"r.•., 

In CM 235044, Vi/i.rit'ers, 
' 

.:,,2l 
. 

·B..'R. 271, the board of review stated: 
'. 

"But before one may take the.life of his assailant, he must 
reasonably believe that his life is in danger or th~t he is in 
danger of suffering great bodily harm, and he must.also reason• 
~ believe that it is neces:ary ~o kill to avert the d~nger
C_Ac.....e:r_s v. U.S., 164 U.S·., 388, Davis v. Peo.,88 Ill. 350, · 
S'Eate v. Thomp~on, 9 Iowa 188; ·1{es!ey v. State, 37 11iss. 327;
smith v. State, 25 Fla. 517, b So. 48"2·). Furtheruore, he must 
retreat if by so doing he may lessen the danger (16 Harv. Law 
Rev. 567; 12 Iowa Law Rev. 171; 18 A.L.R. 1279). As one cour.t 

- 13 

http:paragr<.ph


(14) 

expressed· it: · 
,. 

. ·"When it comes to a question whether one man shall 
J flee or· another shall live, the law decides that the 

former shall rather flee than that the latter shall die" 
(Comm. v,. Drum, 58 Pa. St. 9, 22) 11 • 

• Applying the facts in this case to the foregoing principles of 
law, we believe that the court was amply justif1ed in finding that 
the homicide·was not co:m.mitted in self-defense but, to the contrary, 
was unlawful, ·.villful and malicious, and, as such, con~tituted the 
offense o~·muxder, ; 

s. The charge sheet shows tha.t accused was twenty-one ye8.rs
old at the time he committed the offense and th~t he was inducted 
into· the military service on 15 ?.:ay 194.3. 

9. The court was legally constituted and had jurisdiction of 
the person and the offense. No errors injuriously affecting the 
~ubstantiai rights of the accused were coillL1itted during the trial. 
In the opinion of the .Board of Review the record of trial is legally
sufficient to support the findings and sentence~ Penitentiary con
finement is authorized for the offense (18 u.s.c. secs. 452, 454). 

/s/ ·John ·G. O'Brie·n · ,Judge. Advocate 

/s/ Itim~us To Valontine ,Judge Advocate 

' 
/s/._R~9~b-e~r~t__,,c_,_...¥;an=--=N~e-s_s.._____ ,Judge Advocate 
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UNITED ·STATES ) XX BOMBER COMMAND. ; 

) 
v ) Trial by GCM convened at APO 493 

) %Postmaster, New York, N.Y., 
 
Captain Leo A. Wright, 0474125,) 29, 30, 31 January 1945· Dis

Air Corps, 69th Axmy Airways ) missal, total forfeitures, con

Co:mniunication System Group. ) finement at hard labor for six 
 

': 	 
) months. 


HOLDING of the BOARD OF REVIEW 
0 '·BRIEN, VALENTINE and VAN NESS, · Judge Advocates 

1. The record of trial in the case of the officer above• 
 
named has been examined by the .Board of Review which submits/

this, 'its holding, to the Assistant Judge Advocate General in 
 
charge of The Judge Advocate General's Branch Office, United 
 
States Forces, India Burma Theater. · · · 
 

~ · 2 ~ Accused was tried on the following ·charge and_/Speoi

ficatio~: · 
 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Captain Leo A. Wright, 69th Army
Airways Communication System Group, acting in con-_ 
junction with Captain J. o. Frazer, 69th Army Airways , 
Communication·system qroup, did, at Kb.aragpur, India, 
on or about 22 December 1944, with.malice. aforethought,
wilfully, deliberately, feloniously, unlawfully and 

, 	 with premeditation kill.one Beharilal·Kohar .and one 
Nishamoni, both human beings,·· by shooting them with a. , . 

1•45 calibre, U. s. A:rm.y pistol. 

. (The specification referred to the court for trl~l read, 
. in. Mart,· as follows:' "In that Captain Leo A. Wright, ·69th 

Army- Airways Communication S7stem Group~ ·and Captain J. C. . ·' · Frazer 69th Arm Airwa s Oonmrunication S stem Grou actin 
oi ---a.ii<f- in ursuance of a eommon intent,_ _" un ersooring 

supp ~ed • Before arraignment, on motion bf the prosecution 
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and without ~bjection by the defense, the foregoing underscored 
words were stricken out and the following words substituted, 
to-wit, "acting in conjunction with Captain J. c. Frazer, 69th 
A:rm:y Airways Communication System Group". The accused was then 
arraigned on the specification above.set out. such procedure
substantially conforms with that prescribed in paragraph ?lb, 
Manual for Courts-Martial~ 1928). · 

1
. 3.. The accused. pleaded not gullty to the Charge and Speci- . 
fication as above set out. He was found not guilty of the Charge,
but guilty of a violation of the 93rd Article of War, and guilty

• of the Specification, except th~ word~ "with malice aforethought,
wilfully, deliberately,_ feloniously, unlawfully,· and with pre
meditation", and substituting therefor, respectively, the words, 
"wilfully, f'eloniously, and unlawfully;" of' the excepted words, 

·not guilty, of the substituted words, .guilty. He was sentenced 
to be dismissed the service, to forfeit all pay and allowances 
due or to become due and to be conf'ined at hard labor for six 
months. The reviewing authority approved the sentence and for
warded the record of trial to the Commanding General, United 
States Forces, India Burma Theater, for action under Article of 
War 48. The confirming authority confirmed the sentence but · 
withheld the order of execution and forwarded the record of trial 
to this office for action under Article of War 50!. The forward
ing indorsement (201. Wright, Leo A. (0) 17 (26 Feb. 45)), dated 
17 March 1945, stated that the rehabilitation center in the·servioe 
command in which the port of debarkation is located will be 
designated as the place of confinement. 

4. The-evidence for the prosecution shows ~hat· during the 
early evening of 22 December 1944, the accused and Captain Frazer 
were present at. a farewell party at the quarters of Major Jones 
at Hijli Base Area (R. 19, 26). After having several gin drinks, 
they went to the Hijli Base Officers• Club to eat (R. 26, 27).
The accused and Frazer engaged in a playful scuffle at the club 
which developed into an altercation in which bystanders intervened 
when Wright lost his temper and. struck Frazer on the cheek, caus
ing .it to bleed. (R. 15, 16, 27, 28). Both Wright and Frazer ap
peared to be at least slightly under the influence of liquor (R.29).
Frazer and First Lieutenant Bogress left the club together and 
Frazer toQk Bogress to the latter's quarters in a jeep, arriving
there at about 2215 or 2230 (R. 28, 29). At 2254 a jeep with 
two_ men in it was checked through the control point on the road 
lee.ding to Kh~ragpur. The jeep was numbered 6791.' Frazer who· 

. was driving, said his destination was ·Kharagpur (R. 31, 32 j. A 
\jeep l:>.earing "the numbers 6791 was assigned to Captain Aifred A. 
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Arraj, who had attended the mentioned :farewellparty. He saw 
 
the jeep at about 1715, 22 Deoember, in :front of his quarters

and did ~ot see it again until 0930 the f'ollowing morning, at 
 
which time he :found that two rocks were in it and that the 
 
Windshield had been badly cracked. He had not given Captain 
 •Frazer permission· to use the jeep (R. 20, 21, 22). 

At abo~t 2300 that night a jeep was seen proceeding,south 
on Jig-Jig Lane in Old Kharagpur (R. 39, 40,· 42). It stopped .. 
in.front of the brothel of Jagannath Ram (R. 40, 41, 45). A 
ta11·, medium build man in uniform got out of the jeep and asked 
if there were any "bebes". (women) there or i:f there was any · 
"jig-jfg" (sexual intercourse) (R. 40, 81) •. One Gopinathsahu,
hereafter referred to as Gopi, said he did not know, and 
Jagannath, in response to a similar question, said,"No; bad 
bebe, .bebe got sick" (R• 41, 81) •.The man in the jeep said, 
"Come on, oome on", anq Jagannath heard a "clicking sound" :fr91D
the. jeep (R. 41). The other man indicated with his hand thEit · 
Jagannath should get in the jeep and, w.hen Jagannath refused to 
do so, the man ·pushed him and raised his hand as if to strike, 
whereupon Jagannath ran away {R. 41, 42, 82). Prior to this, 
three prostitutes Who had been standing outside the brothel 
went inside ~R. 40, 41, 82). The man who had gotten out ot the 
jeep then got in and it·drove south. It turned around farther 
down the street and in about :five minutes came back past
Jagannath's ~ouse (R. 42, 43). Gopi·and Jagannath then saw it 
stop in front of Nishamoni 's house (R. 43, .82) and shortly there-:-. 
after·Jagannath.heard three reports, after which the jeep moved 
oft (R. 4))~ In th~ meantime, Gopl had gone to the vicinity of 
Nishamoni's house (R. 82). lie·nositively identified the man 1 who 

. got out of the jeep at Jagannath 's house .as the man who later 
got out· at; Nishamoni 's house (R. 82)·. However, it. was stipulat

1ed that Gopi had been unable .to identify acoused or Captain · 
Frazer during a pre-trial inves-t;igation of the case (R:t- 96),.and·
it appears that Gopi then _pointed.to an o:f~icer with a build.· 
similar to accused and said, "That looks. like him., about t)le. 
same build and everything, but it is not him" (R. 97)~ · 

At about 2300 or 2305 an American jeep oontaining two men 
in uniform pulled U1> to Abdul Alif Miya, Baijuram and Shahwaz 
Kahn, three constables' on duty in Jig-Jig Lane (R. 48,.59, 63)~' 
The jeep oame from the north (R. 59)·. One ot the· occupants, a · 
stout, t·a11 man, got out of the ·jeep. The one wno remained in 
the jeep· asked i:f there was any jig-jig there (R• ·4s, -59). - · .. · · 
Baijuram said, there· was not and pointed' to the- south (R.' 48, ·59)-.
The man·Y{ho was out of the jeep tried to get Baijuram into.the 
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jeep but Bai juram turned his light on his belt_ buckle and said_ 
 
he could not go because he was a constable (R. 59). ·The occu.,. 
 
pant of the jeep pointed. a revolver at Baijuram. and pressed , 
 

1'the trigger twice (R. 49, 60). The other man held Baijuram's
hand until Baijuram pretended that he was getting into the 
~eeu, then Baijuram ran away {R. 48). The man outside the jeep 

-asked Miya where the jig- jig place was. Miya replied, ,"I am 
Bengal Police. This is my number and my belt. I am no"w on 
duty.· I will not go w1th you because my round officer will · 
come. If he arrests me I will be punished by my officer" (R. ·49).
The ·man in the jeep was c·alline out ''Come on, come on", and. was 
clicking a revolver (R. 4c:j). · Shahwaz· Kahn answered the in- · 
quiries of .the men by saying, "No jig•jig, syphilis" (R. 64).
The-man in the jeep also pointed the pistol at Shahwaz Kahn, 
resting it on the jeep about eighteen inches from Kahn (R. 64)~
The jeep then turned around and went north (R. 49). About · 
seven or eight minutes.later, three reports were heard. (R. 51,
64,-65). Alif Miya and Shahwaz Kahn went to the scene of the 
shooting and found a dead man, Beharilal (sometimes referred 
to as Behari), on the ground with a wound on his right cheek 
and at the back of his head, and a woman, Nishamoni, with blood· 
stains on.her cloth, was being taken a.way JR. 51, 52, 65). Be
tween ten and twelve (R. 52) or eight and ten people (R. 65) 
were at ~he scene.· None of the constables were able to identify
the occupants· of the jeep (R. 49, 61, 65). 

When the jeep stopped at the house of Beharilal and Nisha-. 
 
moni, a tall, broad man, whom Gopi .identified as the accused, · 
 
got out, walked up to the.front of the house and lifted.the bam

boo tat covering hanging in tront of' the'house (R. 74, 82, 83)'.

Beharilal and Nishamoni were sitting on the· veranda, eating. ' 
 
The man asked Behari, "Is there a bebe", and Behari replied in' . 
 
Indian, "There, is no b'ebe here" (R. 83) • The man then walked 
 
into the veranda and Nishamoni got up and went into the room · 
 
(R. 8J). The man asked .Behari .for the lamp (R. 83). Behari re

·. 	 tused to give it to him, the man .tried to. pull 1 t aWe.y :from him, · 
and they went outside of the veranda where Behari dropped the 
lamp (R. 72, 63). The man then slapped Behar1 on both cheeks 
(R. 72, SJ). Eoth antagonists. tell .to the ground (R. 73, 83). ,
Behari got up first (R. SJ), at.which time the occupant of the 
jeep fired one shot toward the roof of ·the house (R. 73, $3) • . 
He then firea toward Behari who tell to the ground (R. 73, 83). ,' 
Nishamoni came out of the house saying; "¥Y husband is shottt or . 

·"My .:ti.µsband is dead" (R. 68, 83) • · O.ne witness testified that · 
she p1·~~~d u:p and threw som~ stones (R. 68), but other eyewitnesseE!
denied thi.s (R. 75, 79) • No other attack was made on the two 

( ·. . . . . 	 . 
I ,1;·1.'/ I.·. ·...... 
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men (R. 83). The man in the jeep fired toward Nishamoni and 
she fell to the ground (R. 73, 83). ·The man who had .been out. 
of the jeep got in it and they drove.away (R. 74, SJ). The 
other man had remained in the jeep trom'the time it stopped
and each ot :the three shots were fired :from the jeep (R. 74, 78) .; 

Beharilal's death occurred at the scene ot the shooting
and was attributed to shock and hemorrhage resulting :from gun
shot injuries (R. 14, 18, 56). Nishamoni died at 0530, 23 Decem
ber 1944, as ·the result ot a bullet wound in the abdomen (R. 14).
The margins of both wounds were scorched (R. 14). · 

The town of Old Kharagpur, including Jig-Jig Lane, .was off
limits on.23 December 1944 (R. 92, 97; Exs. 11, lJ) •. At about 
2325 that night Captain Jones, the base provost marshall saw . 
jeep No. 6791 as it came ott the off-limits area (R. 96J. He 
followed it through the control point (R. _96), which it passed 
at about 2335 (R. 35). Later that night Captain Jones went to 
Captain Frazer's quarters, woke Frazer, and asked him it he had 
been off the base that night. Frazer admitted that he and 
Wright had been. Jones then took Frazer's .45 automatic, No •. 
1436666, from Frazer's suitcase. It had six cartridges in the 
clip and one iri the barrel. He looked in the barrel of the 
pistol and smelled it and sta.ted that. in his opinion it had 
recently been fired (R. 94, 95). Bullets subsequently·fired
from the pistol, a lead slug and an empty cartridge found at 
the scene of the shooting, and an empty cartridge found in the 
jeep on 23.December were given a ballistic test -{R. 34, 35, 56, 

• 57, 87, 	 94; Ex. 16). It was· stipulated that it one D. G. Hart, 
an arms and ballistics expert, were present he would testify
that the two empty shells and one flattened bullet were in . 
his opinion, fired from .45 9aliber Colt pistol No. 14.~~666 .~ 
(R. 94, 95) • . 	 ..>" .'' 

- I Captain Frazer was celled as a witness for the prosecution
(R. 10). He testified that he had known the accused since 
about 10 November; that he and accused were together at the 
Hi jli Officers' Club on 22 December;' that they went off the base 
in Captain Arraj's jeep; that he (Frazer)ba.d his .45 pistol with 
him; that he fired three shots from it in Old.Kharagpur at · 
about 2245 or 2300; that at the time the shots were fired ac
cused was "out of the jeep, laying on the ground with a bunch of 
natives over him"'; 'that he and accused left the scene and return
ed' to the base together (R. 11-14). lie answered in the at'firm
ative when asked whether the shots struck anybody (R. 14). 

I ( 	 I ; ( .• 
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5. The defense elicited testimony, through the accused and 
Captain Frazer, to the following e.ffect: They drank some gin
drinks at a farewell party at the7·quarters of Major Jones and 
Captain Arraj early in the evenihg.of 22 December. At 2000 
Frazer borrowed Captain Arraj 's ·~~·.,__and the accused, Frazer, 
and Lieutenant Bogrees went to the ..c.t-fficers' club for.sandwiches 
a.nd drinks (R. 108, 139). 'While at the club, Wright.~and Frazer 

' had a scuffle, Wright struck Frazer, then apologized (R. 109, 
 
139, 140). Wright left the club first. After driving Bogrees 
 
to his quarters, Frazer overtook Wright. They decided to go

for a ride, but stopped at their quarters first. Wright was 
 
standing at the door of Frazer's quarters when the latter com


·mented that he had not packed his gun: Wright suggested that he 
bring it along as they might see a jaQkal to shoot (R. 110, 140) • 

. Frazer l>Ut the pistol in a crevice behind the seat of the jeep· 
·. (R. 110) but Wright did not see· him do this (R. 141) and did 

not inquire if he had brought it (R. 110) • They passed through
the control point, drove to Khara~pur, and finally entered the 
lane where the shooting occurred (R. 111, 141). · Frazer ha.d not 
been off the field before and was not familiar with the roads· 
in the vicinity (R. 110}, and Wright denied having previously
been on that street or in that part of town (R. 160, 166).
Neither of them saw any off~limits signs, they did not talk 
about women, were not looking for jig-jig (R. 111, 141), and 
did not talk to a brothel keeper (R. 111, 120, 141). After they
had driven down the street a way, Wl'ight remarked that they 
were probably out of bounds, so they turned around at the_first 
opportunity (R. 111, 142). They saw a uniformed man, apparently 
a Gurkha guard, near where they turned around. Accused•motioned 
to him to come to the jeep, took hold of his belt buckle, and 
tried to buy it from him. He could not understand what the guard
said, so turned him loose (R. 111, 142~ Wright bad Dot yet 
seen the pistol or holster in the jeep (R. 143). After turning,
they drove about one hundred or one hundred and fifty yards
down the street (R. 112) and1came on a native standing beside 
the road waving a lantern ( R. 112, 143) • Wright .said, "Let's 
stop and see what he wants" (R. 112, 143). They stopped a 

. \short distance beyond the -native, Wright got out, and walked 
back to him. The native, who was weaving slightly on his feet, 
held.the lantern up, looked at Wright's face, and said something
in a foreign tongue. Wright said, "What's the matter, Joe, too 
much bamboo juice", and the native swung the lantern up in a 
_th~e~tening manner {R. 112, 144). Wri·ght grasped the lantern 

·. and began· to ~erk it, whereupon the native reached down ~d 
... p!oi,c~d up w}lat Wright assumed to be a rook (R. 1~4). Frazer

- 6 
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shouted, "Stop", or "Halt". Accused released the lantern and 
 
slapped or shoved the native in the face. The native did not 
 
fall but, instead, lunged at accused with his head down, caus

ing accused to trip and fall with the native on top or him 
 
(R. 112, 144). The native struck at accused 1s head with the' 
 
stone but accused blocked the blow with his hand, thereby

scratching his wrist. Accused started to rise~ wh,ereupon

three or four other natives "piled on top" or "jumped" on him 
 
(R. 144). At about this point Frazer picked up the pistoi and 
 
fired one shot in the air (R. 112). The natives were·beating

accused, striking him on-the back, ear and skull (R. 144, 145).

Frazer was ten or fifteen feet awa7. He fired at one end of . 
 
the group of natives, then at the other end (R. 113). The . · 
 
three shots were fired about thirty seconds apart (R. 124, 125).

He thought at the time he would hit someone (R. 126) and he · 
 
fired in an attempt to save Wright (R. 135). Wright did not 
 
call tor help (R. 160). Rocks were flying and hitting the jeep

(R. 113, 145). Accused rolled over, got on his hands and knees, 
 
rose to his feet, got to the jeep, and they drove away (.R. 113, 
 
144, 145). On the way b~ck to the base, Wright asked if Frazer 
 
tired the shots and Frazer said he had \R •. 114, 145). On · 
 
reaching Frazer's quarters at the base, Frazer filled the clip 
 
ot his pistol with some loose shells and put the·pistol in his 
 
bag•. Wright as~ed him if he hit anyone when he.fired and . 
 
Frazer said, "I don't think so" (R. 14;5), or, "No,·I am sure I 
 
didn't; I didn't see anybody tall" (R. 114) •' Wright's trousers· 
 
were dirty and his knees were skinned, but he brushed the . 
 
trousers and wore them the next day (R. 166) • On 23 December, 
 
both Wright and Frazer denied, in statements_ to Captain Jones,. 
 
that they had a!l7 knowledge of a shooting, bu~ they admitted 
 
they: had been off the base (R. 126, 128, 146). Later, when-' 

told that a ballistics test was to be made and that their pre-·

vious statements would be torgotten·(R. 132) and the shorthand 
 
notes thereof returned to them (R. 146), they made statements 
 
settin~ forth the.facts substantially as related by ~hem at the 
 
~rial (R. 132, 137, 146). · . · . .. · 
 

· When aooused was asked on cross-examination l:f' he had pre

viously been on e.ny street\near Jig-Jfg Lane, he replied, "I 
 
don't know~ I was. out-of.;.._bounds one time e.nd given a: two months'. 
 
restriction to the ·post tor being· caught out-o:f'-borinds" (R. · 166). · 
 
On further· examination. he stated that he and two other. captains 

attended ~ party at Kharagpur on 2 October 191+4· 9n leaving \ . 
 
the par~y they gave two enlisted men a ride toward their static~ •. 
 
.One of. t~ enl:isted m~n wanted· to go. to a place where gin was 
 
:e.vailable'-and after some discussion, the driverof the jeep

• ~ t I · -- , . \ 
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. _agreed to take them. They met some military police, the twQ 
 
enlisted men got out and talked to the military police, then 
 
returned to the jeep and said that everything was all .right but 
 
·did not say they were out-of-bounds. Wright further testified, 
 
"They [the M.P. 'il caught us later and told us to get out. They

told us and we left the out-of-bounds area right away"·(R. 167).
.. . ) . 

6. The proseo~tiort, in rebuttal, offer~d evidence showing

in substance that on 2 October'l944, Wright, two other captains

and two enlisted men were stopped in the vicinity of Jig-Jig

Lane by military police and warned that they .should not go

there or they would be placed in arrest; that shortly afterward 
 
on the same night the fiye men, including Wright, were appre

hended in an off-limits area adjacent to Jig..Jig Lane (R. l76

1S6)'. . I . . . 

Captain Jones testified on rebuttal that accused·told him 
on 23 December that he·was then wearing the same clothes he 

· had on the night before; that the clothes appeared to have been 
·worn but were not torn nr extremely dirty; that accused had a 
small bruise around or behind his ear (R. :186, 187). 

~ 7. At the close of the case for the prosecution, and after 
it·had been stipulated that Captain Frazer, who was jointly charged
wtth accused, had been separately tried and acquitted by another 
court, the court overruled a "motion.for a directed verdict" in 
which the defense urged, in substance, that as a matter of law 
the acquit ..tal of· C~ptain Frazer as the actual perpetrator of the 
offense alleged precludes conviction of the accused as aider and 
a.better (R. 100-105). . ·;. · 

. ) ' . , ' 

The common law rule followed .in :England and in several 
 
jurisdictions in the United-Stat~s appears to be as follows: 
 

. I 

"If' a person charged as principal in murder be : · 
acquitted, a conviction of another charged in the in-· 

· dictment·as present aiding and abetting him in the mur- · 
der, is· good. Holt, c. J., said: 'Though the indictment.·.... ·. 
be against t9-e, prisoner for aiding, assisting, and , · ~··. 
abetting A, who,was acquitted, yet the indictment and 
trial of this prisoner is well enough, for all are prin
cipals, and it is not material who actually did the ..., 
inurder'" (Russell on Crimes and MisdemeanorsJ 8th Ed., 

"'·, Vol. I, p. 118)(Also see Wharton's Criminal .Law, 12th _ ,
Eq. , Vol. I, sec. 260) • . _ 

8. 
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A contrary rule has been followed in other jurisdictions in the 
United States (22 C.J.S. pp. 172, 173, note 83 and 84). This 
contrary rule, it is believed, represents an arch~ism devolved 
from the technicalities of common law criminal pleading. The 
substantive reasons in support of the rule first stated (Russell,
supra) are considered compelling, that is, the aider and abetter • 
should not escape punishment simply because his principal was · 
acquitted owing to technical rules, the unavailability of evi-. 
dence, the capriciousness of a court or similar reasons (cf. 12 
Harvard Law Rev. p. 282; 45 id; p. 930). However, regardless.
of the comm.on law rule, it is well established that, under the 
Federal statute (Criminal Code, sea. 332; 18 u.s.c.A., sec. 
550) and similar statutes abolishing the distinction between 
principals and aiders and abetters, the acquittal of a princi
pal does not preclude conviction of one who aids.and abets. 
The rule is stated as follows: · 

"Under statu'tes as to the._punisbm.ent of principals 
in the first and second degrees, the court may, it has been 
held, in its discretion put a principal in the second de
gree on.his trial and he may be convicted, before the trial 
and conviction of the principal in the first degree. More
over, this has been hel~ to be so notwithstanding the 
alleged prinolpal in the first degree has never been appre
hended, or has escaped or died, or has been acquitted.·
Further, the effect of a statute authorizing the prosecu
tion or·one who aids or abets as -if he had directly com
mitted the offense has been held to permit the prosecution
of one who aids and abets.without regard to the conviction 

-/or acquittal of one, who under the common law would have 
· been called a principal.***" (22 C.J.S. p. 172)(Alsp see 

14 Am. Jur. pp. 831, 832). 

For the foregoing reasons, the Board of Review conciuaes 
that the proposition advanced by the defense in support of its 
motion is legally untenable and that the motion was properly.
overruled. 

8. The evidence is uncontradicted that accused and Captain
Frazer were together at.the scena·of the shooting and that Frazer. 
fired the fatal shots after the accused had engaged in a struggle
with Beharilal, one of the deceased. Beyond this, the eviden~ 
add.uced by the prosecution and defense is sharply contradictory. 
HoweV'er~,in case~ of this nature, it.is not the :function of the 
Board ot'Review or the Assistant Judge Advocate General to weigh
the ev~denoe; judge the cr~d~bility o~ the witnesses, or determi~ 

9 
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controverted questions or raot; ins~ead, it is their function 
 
merely to determine whether there is in the record any substan

tial evidence which, if uncontradicted, would be sufficient 
 
to warrant the findings or guilty (Dig. Op. JAG 1912-40, sec. 
 
408(2)) (CBI 40, 109, 110). The evidence in the case will be 
 
considered accordingly. 

There is i~ this oase competent, albeit partly contradicted, 
1 evidence, direct or circumstantial, showing in substance that, 

on the night or 22 December 1944, the accuse~ and Captain Frazer 
went to Jig-Jig Lane, an out-of-bounds brothel area, tor the 
purpose or visiting a house or prostitution; that Frazer, at 
Wright •s suggestion, brought with hi.m a .45. caliber automatic 
pistol; that they stopped at·a brothel where Wright, in Frazer's 
presence and without provocation, assaulted the brothel keeper;
that almost immediately a.rterward they asked three constables to 
show them to a brothel and, when the constables refused to do 
so, Wright forcibly detained one or the constables and endeavored 
to force him into the jeep and ~hat Frazer threateningly pointed
his pistol at.two or the constables; that they next proceeded

'to the house occupied by the decedents, which Wright entered by · 
trespass.and where he camnitted an unprovoked assault and battery 
on Beharilal; that Frazer, on seeing Wright so engaged, shot 
Beharilal and Nishamoni, 'Qho had intervened to help her husband. . 

The following principles or law are consider~d apposite in 
 
the light or the foregoing evidence: 
 

"Where there is a general resolution against all 
opposers, whether suoh resolution appears upon evidence 
to have been actually and explicitly entered into by the 
confederates, or may be reasonably collected from their 
number, arms, or behavior, at or before the soene or 
action, and homicide is committed by an~ or the party, 
every person present in the sense or the law when-the 
homicide is comniitted will be involved in the guilt or 
him who gave the mortal blow. Thus, where several per
·sons are together tor the purpose ot committing a breach 
·o~ the peace. assault~ng·pereons.who pass, and, while 
acting together in that -common object, a fatal blow is 
given, it is immaterial which struck the blow, tor the 
blow given under such circumstances is in point of law 
the blow or all, and it is unnecessary to prove whioh 
struck the blow" (Russell on Crimes and Misdemeanors, 

· · Stb. Ed. Vol. I, P• 117). . 
·' . 
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"All those who assemble themselves together with an 
intent to commit a wrongful act, the execution vmereo:f 
makes probable in the nature of things a crime not sneoific
ally designed, but incidental to that which was the object 
o:f the confederacy, are responsible for sqch incidental 
orim.e. Thus, i:f several persons come armed to a house 
with intent to commit an affray· or a personal outrage (such
affray or outrage having bloodshed as a probable inciden~, 
and a homicide ensues while the assailants are engaged in 
such illegal proceedings, then even those who may not 
actually partici"Oate in any overt aot or outrage will be 
principals in the homicide" (~~arton's Criminal Law, 12th 
Ed., Vol. I, PP• 343, 344)• 

"The rule holding on:e responsible :for a homicide 
committed by his confederate in the t'urtherance of a com
mon design has been applied where the cozmnon object or 
purpose was to comm.it or perpetrate an assault involving
the element or consideration of danger to human life; a 
breach of the peace, particularly if' involving ~ersonal 
violence or the us·e of' deadly weapons; * * *" (40 C.J.S. 
PP• 845, 846}. 

. "* * * The actual perpetrator is considered as the 
agent of his associates and his act is.their act; and 
under such rule, according to the authorities, his intent/ 
is imputable to the. others. Responsibility attaches al
though the taking of life was not specifically intended 
or contemplated by the partie$ or involved in the plan, 
or was even forbidden by accused; and the fact that ac
cused regretted that the killing had occurred in no way 
lessens his responsibility. 

"A common design need not have existed f'or any parti
cular length of time before the commission of' the homicide; 
it is sufficient if there was a community of purpose be
tween accused and the dire9t actor at the time the homicide 
was cozmnitted" (40 C~J.S. pp. 844, 845). 

The evidence adduced is clearly susceptible of :findings 
that accused and Frazer went to an out-of-bounds area in search 
o:f illicit intercourse and there joihtly embarked on a riotous 
course of misconduct involving .simple assault and battery and 
the threatening display of' a dangerous weapon. The evidence 
further indicates that each party not only acquiesced in the 

- 11 
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other's miscortduot but aotually incited and encouraged the 
other to further wrongdoing. Under these circumstances, the 
cou~t was justified in finding that there was a comm.unity 
ot purpose between the accused and Frazer when they stopped 
at the house of Beharilal and Nisha.moni and that suc~comm.unity 
ot purpose was not innocent in nature but involved not only a 
search for illicit intercourse but also partook ot the nature 
ot and was in effect a continu~tion of their previous acts of 
violence and disturbance of the peace~ From this point on, 
under the authorities quoted, the act of one in the t'urtherance 
or the oomm.on design became the act of the other. Thus, Wright's 
trespass and assault, which, under all the circumstances, clearly
involved'the element of danger to hum.an lite, was the act of 
Fr~zer, and the act of Frazer in shooting the decedent was the 
act ot Wright. · In short, both were equally responsible for the 
criminal acts of the other. Accused may not be heard ·to com
plain that he was unarmed and that he did not intend that 
Fra·zer should l"esort to taking human life. There is evidence 
that he knew Frazer was ~rmed and he should reasonably have 
known that homicide might be.the plain and direct consequence 
ot the violence that he had precipitated.' (40- C.J.s. p. 845, 
~µpr~){cf. State v Darling, 216 Mo. 450, 115 SW 1002). The 
evidence am.ply supports·the findings of guilty of manslaughter. 

9.The court was. legally constituted. The sentence adjudged 
was authorized by law. The court had jurisdiction of the 
subject matter or the offense charged and of the person of the 
accused. ~ errors 1 injuriously af'f'ecting the substantial rights
.ot the accused intervened·upon the trial. The Board of Review 
is of the opinion and accordingly holds that the record of 
trial is-legally sufficient to support-the findings of guilty
and the sentence. · 
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BRANCH OFFICE OF THE JUDGE ADVOOATE GENERAL, USF, IBT, APO 885, New: York, 
N. Y., 18 April 1945. 

. ' 
To: Canmanding General,. USF, India Burma Theater, APO 885, u. s. Army. 

1. :h the case of Captain Leo A. Wright, 0474125, Air Corps, 69th 
Army· Ai.rrrqs .. Communication System Group, attention is invited to the fore
going holding b7 the Board of Review established in this Branch Office of 
The Judge Advticate General that the record of trial is legally sufficient 
to support the ·findings of guilty and the sentence~ which holding is hereby 
approved and concurred in~ P-nder the provisions of Article of War 50i, you · 
now have authority to ord.e?'.' the exec'!ltion of the sentence. ·· 

2. · When copies of the published order are forwarded to this office, 
they should be accompanied by the f:oregoing holding and this indorsement. 
For convenience or reference and to facilitate attaching copies of the 
published order to the record in this case, it is requested that the file 
number of the record appear in brackets at the end of the published order 
as follows: (CM IBT 492) •. 

onel, J.A.G~D~· · 
Judge Advocate General 

(Sentence ordered executed. GCID 12, IBT, 18 Apr 1945) 





(a!9)• 
New Delhi, India 

' 4"May 1945 

Board of Review .. 
CM IBT 506 

'" ~ ' ."' 

U N I T E D S T A T. E S -~ SERVICES OP' SUPPLY · 

v 	 . ) Trial· by GCM.oonvened at .APO). 629, %Postmaster, New York,
N. Y•. , 14·February 1945. 
Dismissal.· 

'! '. ? 

: \ I 

. . . nctnma by .the l30ARD OF REVIEW .. 
O'BRIEN,.VALENTINE,· and VAN NESS, Judge Advocates 

; 
 

'. ·,;. ' 
 

' . le The record Of trial' in the ca~e of 'the'.'. above named · 
 
· · officer has been 'examined by, the Board of Review which sub


mits this; itf;J holding, to the Assis~ant Judge'AdV,ocate Gen,;.. , 
 
.. eral in charge- ot The Judge·. Advoeate General's., :J;3ranob orrioe, 
 

United States Forces,. India Burma Theater.· -· _, . .. . . · · • 
 

2·: Accused 
0

wa~ tri~, on the toll~wing c.tiai·~~~ iind S:pe,oi
.. -" tications: . · 	 1 : "

\ 	 ~::... ', .'· : 

,. 	 . '· • :. I ! '·, • ,. ''. .' ·, .'• 

CHARGE I: ,Violation ot the 9Jrd Article ot War •. 
I ~,. • • 

Specification: In that. let Lt. Elki~· M•. Howard, C.E., .. 
20th Dist·. Eng., d.id,. at Chabua, Assam, India, on ,. , 
or about )0 ·December 1944 ,. with intent to do her 
bodily harm, '.commit an.~.assault upon 2nd Lt. Adele B. 

.·, , •' 	 Yozates, ANO; by willtully and feloniously striking

the said 2nd Lt. Adele B. Yozates in the mouth with 
 
his fist. · . 

-~· . . 
: . 	 . 	 . ' \ 

; " . : · ., -CRARGlt II: . . (finding ot not gullty) 

. ;'.'.\ 0: Spec1:t1oat1on; : (finding or not guilty)
t'•. ; . 

a.: 	 . ' 

' ·· ,Accused pleaded not guilty to both charges and speoitica
tions• He was ~und _not guil.~y of Charge ~II and .its Specitioa- , 

.· . .:... 



'bo> . 
tion and guilty ot Charge I and.the Specification thereunder. 
 

, There was no. evidence or· pTevious conviction. He was sentenced 
 
to be dismissed the service and to forfeit all pay and allow

ances due or to become due. The reviewing authority approved , 
 
·the sentence and forwarded the record ot trial under Article or 
·War 4.S. The' confirming authority confirmed- the sentence but re

. mitted the forfeiture. ·The execution or the sentence was withheld 
 
and the record of trial was forwarded to this otfice for action 
 

'under Article o~ War. 50i. 

),. ' With' respect ·to the speoi:t'ication or which accused was 
tound guilty, the ~vidence of the prosecution discloses tbat on 
the. evenihg ot 29 December 1944 (R. 57) accused had a social en

, gagezoont with S'eoond Lieutenant Adele. B. Yozates, ANC, 234th · , 
Gen·eral Hospital (R. 33, 34, 57}.. After having a drink (R. 41),
they lett the 234th Ceneral. ·Hospital, Cblbua, Assam, India . 

·... 	 (R. 57), and .drove to the 5lst Service Club .and the 20th En-. 
gineers• Basha.wr.ere they again had some drinks (R. 36, 37, 41, 
46, 53, 54,"57,)~ ·.While at.~he.basha there·was ill reeling ' 
mni:t'ested between.~he'.two} for it appears that accused threatened 
to strike Lieutenant Yozates and that she screamed. (R. ·37, 39). • · 
Sh,e asked him to talce her home {R. 37) and he agreed to do so 
(R. 38, 43, 44, 49)., .·Up to th.is point his behavior .had been 
 

, s11tisfaotory (R. 44). · ~hey left the basha at about· 0200 hwrs 
 
. 	 '(:B.;, 37) and ·men they were some distance along .the road the jeep 

was stopped·,· Lieutenant Yozates got out, and a struggle follow
ed (R. )8} as. a result ot accused's effort to get her back in 
th~ jeep•. During the. altercation accused dragged her a short · , 
distance (R. )8, 39, 40)., She was crying and screaming (R. 39).
Accused dr<?V& the. jeep· toward the nurses' barracks but he . · · · 

. ·stopped •agaill.· tor Lieutenant Yozates to go to the latrine· (R. )Z.). 
However, her real purpose was to get out. ot- the jeeps go to. her 
,~arraoks ..mtd tree Herselt trom accused's unwelcome advances · · 

. {R. J9l JS, 43). ·He did not try to hold her in.the· jeep (R. 39;
·40) an<l no struggle occurred while.they were in the jeep (R. 34-, 
41, 47). · 'This was about 0390 hours (R. )4, )8, 73). ·. She got 
only about thi~tyfeet·trom the j~p in the direction·or her . 
quarters which were only a short distance away (R. )6, 40). Ac
cused overtook and grabbed her, and another altercation and 

· st~uggl.e ensued during whiob accused said he would not let her 
go and ."that he would mve 'me and would, knock me out" (R. 34).

·' He struck Lieutenant Yozates in ·the mouth with his tist. with· .. 
sutticient torce. to· knock out. three of her upper· front teeth, · ·· · 
lacerate her lower"lip and knock her down (R. 34, 3.5, )6, 40, 42).
Lieutenant Yozates bled freely from. th9 injury to her mouth ~. . 
(R~ 17, 30, Jl.~ 42). She.asked accused to take 4er to' the hospi

.tal but he declined to do so or·; otherwise render assistance to 
her {R. 24, 34, 35, 40). Attar ·striking Ueutenant Yozates -···· 
 
accused went back to the jeep and with some object in his hand 
 

. smas~ed .the windshield tram the inside by the application ot 
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several blows (R. 35). Accused then remarked that Lieutenant 
Yozates would not get him in trouble and that he was going to 
.fix it up so it would look like an accident (R. 35). 

They got in the· jeep and .drove to the.area of the 1332nd 
Army Air Forces Base, Mohanbari, Assam, India (R. 16, 17, 23.,
29, 30. 57), where they were halted by a sentry at Military 
Police Gate No. 1 (R. 23, 27, 29, JO, 41, L~6). It was then . 
0300 or 0330 hours (R. 24). Just as t.tie jer.,p stopped, Lieutenant 
Yozates jumped out and shouted; "Help! M.P. ~ Don't let him get 
me. He will kill me." (R. 24), or "Mo P. ! M.P. ! Help! Don't let 
this man get me. He will kill me" (R~ JO}.. She was c;rying 
(R. JO). Accused told the sentry that he was trying to ta..'ce 
 
the lady home. She insisted she didn't want him to and she 
 
would not let him get close to her (R. 27 J.3). When he came · 
near her she clung to the sentry on duty iR. 33). Lieutenant 
Yozates was at that time holding a handkerchief to hex freely 
bleeding mouth (Ro 17, 30). The sentry gave her another hand
kerchief and soon that too was filled with blood (R~ JO).
She called accused a !twolf" and said he had knocked her teeth 
out and smashed the windsh.!.eld (R. 22,· 24, JO). Accused denied 
striking or touching her and gave as the reason for her injury
that he had run off the right slde or the road over an embank
ment~ throwing botft or them int? the windshield with sufficient 
force to smash the windshield, break Lieutenant Yozates·teeth 
out, and otherwise injure her (R. 9, 27, JO, 31, 47, 53, 57).
She at all times denied that the jeep ran off the road (Ra 41}.
When asked by the sentrf where the incident occurred, accused 
tailed to·answer {R. JO}. Accused then held out his hands palms 
up (R. 27, JO, 31) and put them back in his pocket (R. 24, 25), ~· 
saying "Look. at my hands, can you ~ee any blood on them'?" 
(R. 31), or ttYou don't see where I hit her" (R. 25}. He did not , 
show the back of his hands~ There was blood on the back of 
his hand {R. 25, 31) about one inch above the third knuckle 
(R. l.8, 27, Jl). At this time one o:f' the guards brought Captain
Charles A. Hagemeister, AC, 1JJ2nd AAF Base Unit, who was officer 
of the day (R. 17) to the gate (R. 25, 30, 3.3). Lieutenant , 
Yozotes told Captain Hagemeister that accused had hit her in th~0; 
mouth and knocked her teeth out (R. 17). Accused again insiste(Foj
that he had run into a ditch end that her teeth·were knocked ou~~ 
as she was thrown against the windshield {R. 17; 24) •. He said 
that Lieutenant Yozates' was under the influence of liqour and 
could not be believed concerning the altercation and her in
juries (R. 26, 27, 28 1 JO, 31). Lieutenant Yozates appeared 
to have been in a tussle \R. 28) and was in a very nervous con
dition at·the time (R. 18). The officer of the day and the 
guards observed that·the windshield of the jeep was smashed {R.
18, 26, JO, J2). 'Ther~ was one or·two (R. 53) smears or·spots'ot
blood on tlie windshield (R. 19, 21, 23). The windshield was ot
tered into evidence as Exhibit ~B"·(n. 19)~ 

. . 
Lieutenant Yozates wanted to be tak~n to the hospi~al (R. 17), 
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but objected to being accompanied by accused (R. 20). Accused 
insisted on going and was allowed to accom~any Captain

·Hagemeister and Lieutenant Yozates {R. 20, 22). Both Lieutenant 
Yozates and the accused had the odor of liquor on their breath 
(R 22) Accused told Captain Hagemeister he had never been in 

. tr~uble.before, that he was married and had children (R. 20). 

During the early hours of the morning of ;.o December 
 
Captain Walter Ao Hamburger, 234th General Hospital (R. 6), waa 
 
called to see Lieutenant. Yozates (R. 7) •· Upon examination he 
 
round three of her teeth were missing (R. 85) from the upper
jaw {R.· 7). The wound was covered with blood clot which he did 
.µot disturb (R. 7, 12}. In ·addition to· her missing teeth, she 
had a laceration of the lower lip (R. 7, S, 12, 85). Lieutenant 
Yozates told Captain Hambur6er in the presence of accused that 
accused had hit her in the Jaw when she resisted his advances. 
Accused answered that she was.hysterical and that Captain
Hamburger should pay nQ attention to her on that account (R. 9) • 

. Accused added that there ~ad been a jeep accident, but she 
strongly denied this. In the opinion of Captain Hamburger, the 
injury sustained by Lieutenant Yozates was caused by a "localized 
blow" from a blunt object such as a baseball and could have been 
caused by a fist (R. 9, 85)o c~rtain Hamburger also observed 
a superficial abrasion ot the skin of the third proximal knuckle 
ot the right hand of accused (R. 7, · 8, 10; l)). There was no · 
injury seen on his left hand (R. 10 14, 15), nor was there 
injury to the J2lms or backs (R. lJi of accused's hands ,(R. 10, 
14, 15). The 1njury to accused's hand would likely be produced 
by striking a protruding·surtace something like a tooth (R. 10)
but could possibly have been done by striking a smooth surface 
(R. 13-). Accused said to Captain Hamburger, ·"You know, Captain, 
anyone can make a mistakett (R. 11). There was no clarification 
ot this statement by accused. Following the examination, ac
cused was taken into custody·by an officer or the Military Police 
(R • 12 , . 14) • 

· . At about 0600 liours an examination of the jeep was made to 
 
asoertain whether there were signs indicating that it had been 
 
driven off the road. There were no weeds or dirt or anything

else to indicate that the jeep had been driven oft the road as 
 

. claimed by accused (R. 18, 47, 51, 52). No·part ot the Jeep waa · 
.broken or bent except the windshield (R. 19, 20). At about llOO' 
hours accused went with Major Cullum to a point on the road where 
he claimed the jeep was run otf the road and Lieutenant Yozates 
injured (R. 47). Major Cullum examined the place where accused 
said he thought· the accident occurred but could not see any sign 
ot tire tracks·and no sign whatever ot a vehicle having gone ott 
t(~e r4~a)d (R.Sl, 52) within the previous twelve to eighteen hours 

• • In th~ opinion ot Major Cullum, the grass would have · 
sh)wn some signs it a jeep had gone oft at that plac~ {R. 47, 51, 
S2 • TJ1~ breaks in the windshield could have been caused by · 
s~vera ·. lows w1 th the tist (R. 50) • · There was a loose but un

..,.~ged metal tire extinguisher in the jeep (R. 53). · 
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4. Accused, after being warned of his rights under the 
24th Article of War, became a witness in his own behalf, the · 
substance of his testimony being as follows: He met Lieutenant 
Yozates on 22 December and a date for a dinner party with some 
other friends was arranged but not filled (R. 59). On the even
ing of the 29th of December at about 1930 hours, pursuant toa 
date arranged by a medical officer at the hospital, he called 
for Lieutenant Yozates at her quarters 'where they had some drinks. 
From there they went to several places including the 5lst Ser
vice Club. They had some more drinks at the club and had a 
good time generally. There was no trouble between them at that 
time (R. 59). On the way back they stopped at a basha~ built a 
fire, had a drink "and did some more necking on the couch in 
front of the fireplace". At about 0200 hours, Lieutenant Yozates, 
according to the accused, did not desire his c ampany and "simply 
became somewhat contrary" (R. 60, 73) "and when I told her I woUld 
take her home she said she woUldn 't go home at that time" (R.
60, 72). They tL~ally started but, at a distance of about fifty 
or seventy-five yards from the basha, she wanted to get out of 
the jeep. Accused reasoned with her and tried to get her to go 
back with him to the hospital (R. 60). A tussle between them 
followed. He picked her up and put her back in the jeep where 
she sat quietly for a while (R. 60). About a. half or three
fourths of a mile farther she wanted to get out of the jeep again.
Accused put his arm around her and just before the ttL:"n on to 
the main road he ran the jeep off the side of the road and over 
a bank (R. 60, 62, 65, 70, 75). The jeep at that·time was going
about twenty or twenty-five miles per hour (R. 62, 71). The 
jeep swung around and dropped off the embankment. Accused 
slammed on the brakes (R. 75) and swung the jeep to the left 
(R. 61, 62). Upon application of the brakes, both occupants or 
the jeep were thrown forward against the windshield (R. 71, 72, 75)
breaking it and injuring Lieutenant Yozates (R. 62). Accused 
then picked her up, put her in the jeep and drove to the gate 
where he was halted {R. 63). Here Lieutenant Yozates told the 
guards ot her injuries and that accused had hit her in the . 
mouth with his fist. Accused insisted to the guards that her 
story was not true (R. 6J). Accused admitted goin~with Major
CUllum to point out the place where he had driven the jeep ott 
the road but contended that the Major took only•about thi:r4'ty
seconds to view the scene from the jeep (R. 64). Accused was 
himself unable to see anything to indicate where he had run oft 
the road (R. 65). He catagorically denied hitting or striking
Lieutenant Yozates (R~·65, 7J). Accused received treatment for 
his injured hand which, for three days after the incident, was 
swollen "about three times its normal. size" (R •. 65, 66). · The 
swelling commenced at the knuckles and went up the wrist (R. 66•).
He denied having any scratches on his fingers but claimed that 
the abrasion referred to was. on the back of his hand {R •. 66, 77).
The windshield or the jeep was in good condition before the in
cident (R~ 66)·. Accused was or the opinion that Lieute~ant 
Yozates did not oome in contact with the windshield but with . 
his arm which in turn hit and broke the windshield (R. 62, 71). 

- 5 
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Some time after the incident a jeep 
0

was drive.n o~f.th; ~oad 
at the point indicated by the figure. 4 on Defense Exhibit 3 ... 
to ascertain whether marks or signs would. be left. No tracks or. 
other visible ·Signs appeared on the road or in the ·grass in the . 
field• (R. 76). This operation. was observed by Captai~ Merritt W~ 
Davis, 129th Chemical Processing Company. (R6 75~ 76) • . . . 

~Sergeant. Walter p~ Donahue, Intermediate Section· No •. 2 ·. 
(R. 78), pointed out the location. of his. quarte.rs and other 
objects on.Defense Exhibit ".3". and stated that he heard no 
scream at about 0100 hours on .the morning of 30 December 1944
althouSt his ·basha was near enough to the point of the alter~a- .·. 
tion for him to have heard a scream (Ro 79).. He could not re- . 
call whether he was awake at about that hour· in the morning (R. 80. 

·. Captfii~s Paul H; McCall and Allen L. Byrd, 2.34th General.· · 
 
Hospital ,· 0testif.ied that accused had a good reputation (R. 82). 
 

: . 

. · ; • ·.·A question arl'ses as to the competency of the excloma

tions and statements made by Lieutenant Yozates ~t the military

police gate and the hospital. All the evidence on this point . 
 
tends to prove that_ immediately af'ter the jeep was stopped at 
 
the gate she jumped out and. cared for hel:p and. the protection, 
 
of the sentries there on duty o She repeatedly stated that .· 
 
accused had assaulted her and knocked her teeth out. As .her 
 

.. accusation·s were' denied by accused, they are clearly incompetent_ 
.unless they may be considered as part ot the res gestae. Look-,. 
, ing a:t all. the facts_-as. they appeared to the court, we find no . . . 
reason to say it. was incorrect in receiving this testimony upon. , 0 

the doctrine of. res gestae. While the length of time whieh..._elapse6'
between the assault and -the statements does not definitely e.p~ar ;:.. 
it is :fair-to assume fro:i:n the_ evidence that .it was not more . . · .. 

r than thirty or. forty minutes. The time element, while not con
1 trolling, is important 'upon the question or spontaneity and is 

to be co~siQ,ered along with all_ other tacts in determining the·._ . _ 
competency· o:t'· such statements. · In~ the present case Lieutenent. . <<~ 

. Yozates had received a severe and shocking .wound from which she···... <.. ' 
was bleeding;~ieely and over which.she was crying. She was in '-;~ . 
such a"state of fright and nervousness that she jumped out of. the.· ·_, 
jeep at the first opportunity and called to the guards· to r6scue· .. 
her. While describing the assault to the guards and. to the . . 
o.f:fice~--or the day .in the presence of accused, whose .i;ire$ence -. ·. 
seemed ·to· frighten her, her nervous strain was so great that she 
actually c~ung to the guard tor:protection•. ~he accused hililselr 

. described her condition· as hysterical and gave that as a reason 
why her statements _could not· be believed.. While being examined 
by Dr.· Homburger· at the hospital_, she ·repeated· her eharge that 
accused'. had _assauited her and. injured her-.. Accused again··• . · 
made ~he statemeitt _that she was hysterical~· We think ·. these '· 
facts were, su:f'ticient to justify the court in concluding that. 
her injury and exoi te:inent w_ere sutticient to preelti.de the · · 
probability. ot reflection and deliberation and guarantee the 
trustwo;othiness of. her statement. '. ··, · ... 
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In support ot the admissibility of this evidence,the follow
ing excerpts ot law are quoted. 

11* * * No hurd and fast rule can be laid down as to 
the admissibility ot evidence as a pa.rt of the res gestae. 
The facts end circumstances presented in different cases 
vary so widely that the cot'!rts have come to the paint of 
adjudging this question as it is presented by the particu
.lar case under consideration; end the admissibility vel non 
ot evinenc e as a part of the res gestae is a matter resting 
very largely in the discretion of the trial court. The 
tendency of the courts, however, has been to extend rather 
than narrow the matters which may be·ac;lmitted under the res 
gestae doctrine" (32 C.J.Se par. 403, pp. 21, 22). 

' 
"*. * .• The. modern tendency seems to be to treat . 

spontaneity as a substitute ro·r contemporaneousness,·* * * 
and, while the time element is always fu.portan t in de termini-'· 
ing whether a statemnt should be admitted aa. a part of the 
res gestae, it is not controlling, * * *" (Id. par. 411, 
P• JO). . 

. "***There can be no definite and fixed limit.of time 
'.vi thin which· statements must be made to become a part ot 
the res gostae, but eaoh case must depend on its own cir• .• 
oumstences, and the trial court must be allowed same lati
tude in the matter, the burden being on·the party offering
the evidence to shcm such connection as makes it admissible. 

"In accordance with these rules, tacts or statements 
which, although subsequent in point ot time to a personal
injury, follow·at once thereafter and serve to characterize 
the occurrence, or which ~e done or zmde under ·such cir
cumstances as to exclude the possibility.of premedit~tion or 

·design end which are so close to>the injury as to be fairly 
a po.rt or the occurrence, ·are admissible as If!.rt of the 
res gestae 11 (Id. par. 41,3, pp. 37, JS). 

"In order for a declaration to be admissible as a part 
or the res gestae, it must be the spontaneous utterance ot 
the-mind while under the influence of the transaction 1 the 
test,being whether the declaration was the facts talking
through the purty, or the party talking about the tacts. 
The test has also been declared to be whether the state
ment was made under such circumstances o~ physical shock o.r 
nervous excitement as to preclude the likelihood of reflec

. tion.of fabrication" {Id. par. 417, pp. 45, 46). 

"* * *A statenl;int will ordinurily be deemed spontaneous
if, at the time wken it was mnde, the condition ot declar
ant was such as to raise en inference that·the effect ot 
the occurrence on his mind still continued, as where he 
had just received a serious injury, wca su.t.ferlng sevel;"e 
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pain, or.we~ under intense excitement.*~* 


* * *·* 
"In determi~ing the question of spontaneity, it is 

important to consider the form and nature of the st~t~-* 
ment and the circumstances under- which it was made. · " 
(Id, pa~. 419, pp 51, 52). 

6. Over objection of the defense counsel Captain Hamburger 
wa·s. ·allowed to· testify: · 

"I had the reeling that the accused had struck one 
of the nurses ot my hospital and that as long as I had 
the authority that I would prefer charges or have him 
put in custody so that charges could be pref.erred, I had · 
a personal imnression of his guilt and I had the authority,
which the M.P: 's told me I had, to have him put in custody" 

,· .(R. 14)-. 

This is·merely -an exp~ession of the ~ersonal and individual 
opinion ot ·the witness and,· therefore, wholly :1.ncompetent (J?ig. 
Op. JAG 1912-40, sec. 395 (23)). However, in the light ot all 
the evidence adduced in the case this error did' not prejudice 

•any substantial right_ of accused. 

7. There is here ·presented a clear-cut issue of fact which 
was a matter addressed to the court and reviewing authority
rather than to this Board of Review. 'It suffices to observe that 
there is substantial evidence to support the testimony of the 
prosecuting witness and abundantly justify the cpurt in rejecting 
accused's --contenti<on that Lieutenant Yozates 's injuries were. 
the restilt of a motor accident• Such· evidence shows that, in 
the early morning of '30 December 1944, accused and'Lieutenant 
Yozates were returning from a date which took them,·e.mong other 
places, to the 5lst Service Club; where-they had ·some drinks, 
and to the 20th Engineers' Basha 1 where some disagreement arose 
between them and where accused· threatened to slap his companion.
They stopped on the road back to the nurses' quarters for the 
ostensible purpose of allowin~ her to go to the latrine but tor 
the real purpose of giving her an opportunity' to absent herself · 
from accused's presence and free herself :from his unwelcome ad-· 
vances. When she-"had reached a point about thirty feet from the· 
jeep, accused overtook her, struggled with her and hit her in 
the mouth with sufficient.force to knock her down and knock out 
three or her teeth. He then went baok to.the jeep and smashed 
the windshield to make it appear that an accident had been 
responsible to~ her injuries. That the assault was colDlllitted 
with intent to do bodily harm is manifest in view or the injuries
inflicted. The evidence amply justified the court in finding

·accused ©4lty under the 9Jrd ~tiole of War (Par 149n MCM 
1928)~ . • _, 

8. The charge sheet shows accused was thirty years· old . , . 
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at the time he committed the offense and·that he was commissioned 
first lieutenant, CE, AUS, 23 September 1943, and entered on 
active duty 8 October 194J. · 

. . . 
9, The court was legally constituted and had jurisdiction

of the ·person and the offense. No errors injuriously affecting
tb.e substantial rights of accused were committed during the 
trial. , In .the opinion of the Board ot Review the record ot 
trial is legally.sufficient to support the findings and the 
sentence. Dismissal is' authorized under the 9Jrd .Article of 
war. 

/sj John G. O'Brien , Judge Advocate 

/s/ ·Itim.oUB T.. Valentine , Judge Advocate 

/s/ Robert c. Van Ness, Judge Advocate 
. . 

• 
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CM IBT 506 (Howard, Elkins M. ) 1st· Ind. · 
. . ' 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL, us~. IBT, APO 885, 
U. S. Ji.rmy,_ 5 May 1945. . 

To~ Commanding General, USF, India Burma Theater, APO· 885, .. 
u. s . .Axmy•. 

l. In tlie case ot First Lieutenant Elkins M. Howard, 
0925557, q,.E., attention is invited to the foregoing holding by
the Board of Review established in th~s Branch Office of The 
Judge Advocate General that the record of trial is legally
sutficient to support the findings and the sentence, which hold
ing is hereby approved and concurred in. Under the provisions
of Ji.rticle of War 50!, you now have authority to order the. ex
ecution of the sentence. 	 · 

, 2. When co pies or the published order are forwarded to 
this office, they should be accompanied by the foregoing holding·
and this indorsement.. For convenience o.r reference and to 

' 	 facilitate attaching ·copies of the published order to the record 
in this case, it is requested that the file number or the record 
appear in brackets at tl'le end of the published order as follows: 
(CM IBT 506). 

/s/ William J. Bacon 
/t/ WILLI.AM J. BACON 

Colonel, J.A.G.D. \ 
Assistant Judge Advocate General 

(Sentence as m.odi!ied ordered executed~ ocm 13, IB'1', S Kay 1945) 

.. 
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New Delhi, India 
20 May ;t.945 

Board of Review 
CM IBT 508 

U N I T E D S _T A T .E S ) TEI\frH .A.IR FO;l:;.~~
) 
 

v 
 ) T:riaJ. by G8M: co11venec',,, :...t AP0 218,
) % Postmas·~,er New Yol'l-.:: ~ W. Y., 24 

~ivate Tony M. Dostellio, ) March 1945. Di·3honorable discharge,33480168, 490th Bombardment ) 	 total forfeitures, copflnement atSquadron (M) AAFQ ) 	 hard labor for 4 ye£1-t'Su
) 
) 

~~~~~~~~..,._~-~~~~~~~--~-----·---~
HOlDING by the BOARD OF REVIEN 
 

O'BRIEN, VALE1"TI~ and VAN NESS, Judge Advoca~es 


lo The record of trial in the oase of' the· soldier a'bove 
 
named has been examined by the Board of Review which submits tnis, 
 

.. 	 its holding, to the Assistant Judge Advocate General in charge of 
The Judge Advocate General's Branch Office, United States Forces, 
India Burma Theater. · · ·. 

2o Accused was tried on the following Charges and Specifi 
cations: 

CHARGE I: · Violation of the 6lst Article of War. 

Specification: In that Private Tony M. Dostellio, 490th 
Bombardment Squadron (M), Te.nth Air. Force~ did, with
out proper leave,. absent himself from his· statio.u at 

· 	 APO 21S from about"'0800 hours, 21 Februaity· 1945 to 
about 1830 hours, 21 February 1945•. 

CHARGE II: Violation of the 96th.Article of War. 

Specification: In that Private Tony M. Dostellio, 490th 
Bombardment Squadron (M) , Tentft Air:·For9e, · there be!ng
then in full force and effect a lawful published or.der 
of the Commanding General, Tenth Air Force, forbidding· 
the.entry of villages•and individual hutments in Burma, 
by Military Personnel, did, at Suzette Village, Burma, 
on or.about 21February1945, fail to obey the sameo 

CHARGE III: Violation of th,e 9Jrd Article of War. 

' - l 



Specitication: In that Private Tony M. l)ostellio, 490th;; 
Bombardment Squadron (M), Tenth Air Force, did, at,· ':' 
Suzette Village,. Burma, on or about·21Februa.ry194S,-·
with intent to commit a felony, viz~ murder, c~i::mlit'an 
assault upon an inhabitant of such village, one ·. 
Bremnarayan, by willtully, unlawfUlly and· feloniously 

. shooting at· him with; a· pistol. 

Accused pleaded guilty to the Specitication, Charge !, and 
 
Charge I, and the Specification, Charge·II, and Charge I~, but not 
 
guilty to the Specification, Charge III, ani -Charge IIIe He was 
 
round guilty or Charge I and Charge II and.the Specifications there

under·and, of the Specification, Charge III, lt(l'11f.t1, except the 

words, •a. .felony, viz, murder' subsituting tberef~,j~he words •an 

assault with intent to do bodily harm with a dang~ous weapon'; or 

the excepted wor~s, Not Guilty; of .the substituted words, Guilty",

·and guilty ot Charge III. No evidence ot previous convictions was 
 
introduced. He was sentenced to be dishonorabl7 discharged the· 
 

·service, .to forfeit all pay and allowances due or to become due, and 
to be confined at hard labor a such place as the reviewing authority 
may direct tor tour years. The reviewing authority approved the 
sentence, designated a federal reformatory or correctional institu• 
tion as the place or contine.mant, and forwarded the record of trial. 
tor action pursuant to Article of war ·so-1/2. _ 

• • 1 " r ># • 

J. As to the Specification, Charge I, a.al the Specification,
·Charge II,· it was stipulated. that if the following named persons 
were present they wou~4 .testify .as follows(R. 6): . · 

·. ··"i .. 

Cloyd R. Hassinge~~~ir~; 490th Bomb~dment Squ~dron (M); That 
 
on or hbout 21 February 1945, the witness ard accu~ed left APO 218 
 
at about 0800 hours, went to Myitkyina, which is over se~enty miles 
 
away, and returned to APO 218 at about 1830 hours • 
 .. 

Master Sergeant Raymond Gordon, 49oth Banbardm.ent Squadron (M):
That he is first sergeant of the 4~0th Bombardment Squadron and has 
charge of passes to leave the area, and that accused did not. have a 
pass on 21 February 1945. • · , 

. • # ~ ·, .'.~ • 

Captain Sigurd Vi. Krostue, Adjutant, 490th 1 Bo.mbardment Squadl"on:
That the published order of the Tenth Air Force;.tile ·lOAF JJ,.14, 
subject: "O:ff""Limits", to Commandi,cg Officers, All .Tanti..A.ir Force. . 
Units in Burma, dated 2 January 1945,. was posted on th& b~letin .;... 
board· of the· Headquarters 490th Bombardment Squadron· (M). A.AF,, ~ane- '··~: 
time the early part of February 1945. The enlisted men ot: the ·490th~ 
Bombardment Squadron. are required to read the bu.ll.et11A ·· board.. The · ·. 
witness is familiar with the practices in force therein -during the 
month ot February 1945 and that at all times during the month of· 
 
February l94S, the enlisted men were required to have·passes and to 
 

. sign o~t betore leaving the station area, and that Dostellio•s name 
does not appear in the regular sign-out book for 2l February 1945 • 

... 2 
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4 •. As to the Specification, Char.ge III, the testimony ot·the · 
prosecution witnesses was substantially as followa: 

Attar Singh testified that he saw an ambulance stop in Suzette 
 
village 'om afternoon duri.na the latter part of February 1945'. (R~. 7·; 
 
10). An Amer lean soldier 1 whom he was unable .to indentify (R. 10), 
 
-got out of the ambulance {R. ?). Shortly afterward Singh heard a 
man shout for help in Nepalese and iinm.ediately after that .he heard 
shots. The ambulance had been moved about forty yards from where 
 
he first saw it and was· headed in the opposlte directron (R. 8).

He lay on the ground·and· h~ard te~ or.twelve shots over a period or 
 
tour or five minutes'(R. 8, 44). The ambulance was gone. when he 
 
got up again (R. S).· . · 

.Bremnarayan saw·an ambulance stop near his house in Suzett~ 
·Village on the.day in question. Three American soldiers got out or 
the ambulance and entered his house (R. ~2). One of them was light
canplexioned·and carried-a pistoi in a shoulder'holster (R. 12).
Another was dark complexioned {R.'12). Povitra, the witness' sister
in-law (~ •. 14), entered the house 1 carrying a wa tar jug (R. 12).
The d~rk complexioned man said to her something that sounded like 
"Bee.Bee~ come on" (R. 12) • · Povitra threw down the jug ·of water am 
fled from th&•house. through the grounds in back (R. 12) •. The dark 
complexiooe<1,.m&n·stood tor a moment calling, "Bee.Bee"; or "Baby" . 
.and the wi~!t1ss told him, "Sahib, no BBSBee" (R. 12). The man with 
the pistol was in the back of the house am the witness did not' know 

, where the third man was (R •.,12) ....'The 'armed man pointed in the di
rection Povitra had-fled, the d4rk complexioned man started in pur
··suit, and the witness pursued him (R. 12). The armed man then tired . 
six or eight shots at the witness from a distance of sixty or eighty
yards. The bullets "spattered" around him and were "extremely close" 
{R. 15)~ Povitra headed into the jungle and her pursuer stopped and 
 
returned to the road {R~ 13) •.The witness then we·nt to a n~arby 

house where he obtained a gun and· cartridges (R. 13)•. When he re

turned to the scene, the ambulance was moving south forty or fif'ty

yards down the road (R. 13). He fired at the ambulance but heard no 
 
shots in reply (R. 13). He was unable to identity any of the occu

pants or the ambulance (R. 14). ·. . . · 
 

Povitra testified that she saw the ambulance in the road as she 
returned to the house from the latrine. A man was standing near the 
ambulance~. When she entered the house. she was accosted by.a dark 
ccmplexioned man who said. "BeeBee ". · She dropped her water ·bucket · . 
and, as she fled into the.garder, saw a man with a pistol standing•
outside the house. The .dark complexioned man followed her, saying,
"BeeBee". · She heard shots while she was running. Although unable · 
to· identify her pursuer, she stated he «.as· not an Asiatic (R •. 15, 16).,. .. 

Private Louis M. Kadell, S6th Airdrome Squadron, ~estitied·that 
he and two·other soldi~rs, Kingswan and Nicola, had been.drihktng: . 
during the morning of 21 February (R. 18)~ Accused joined them at . ·. - .. . ._ . 
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about l300 hours.· At about 1400 hours the four men got in:to an 
ambulance at the squadron dispensary in My1tkyina North {R. 18). A 
soldier named Smith drove the ambulance~: Kinsswan sat· in front with 
Smith. Accused. had a .45 automatic .in a shoulder holster am was the 
on.ly one armed (R.· 19) •. 'lheJ proceeded to a villa~e where they plan-:'
ned. to pick up a pro.stitute named Mary Lou (R., 19 J. On learning she 
was not there! therrdrove two or· three ~ilea to Suzette Village, where 
.all except.Sm th sot out ot the ambulance. Xingswan and Nicola enter~ 

.'. ·ede.natiTe's .house and began to chase two.or three natives, including'. 
· om woman, "in through the house and out back"• Accused dici not enter; 

the house (R; 20) but joined ·the chase and tired six or seven times· \ · 
into the grqund while running,· attar which everybody gave .up ttw ch!se:.· 
~d returned to the .ambulance (R. 20). The witness, aocused~ani ': 
Kingswan got in back. ot the ambulance. · Aco'tlsed drew his s\1n, saying It, 
"They· are drawing a bead on us". smith said, "Don':t tire", but· a°".- -_ · 
cused tired three times (R. 21, 22). The natives returned the :t'ir~ ·, 
and 1'he witness, Sm1 th and Kingswan were. wounded (R. 21). Accused ·· / 
changed the magazine of his pistol and tired three more shots r one · 
ot whi_ch was a mis1'-tire '\.R, 2)). Witness saw the ambulance when he 
was relaased rran 'the hospital. It had· several bullet holes high on.· 
the right-hand side· in back am .the windshield was shattered (R. 26f. · 

. . 
5.' Private·Charles·Smith, a witness for the de:(ense, testified'' 

that he, accused, Nicola, Kadell and Kingswan .did sane drinking in : 
• 	 the dispensary· ot the 86th Airdrome Squadron in the ei;irly afternoon 

·of 21 February, then decide to go in search or a woman. They proceed~ 
ed in an ambulance, which was· driven by Smith, to the ·village where 
she ·.lived am, on finding her gone, drove on to another y-illage (R. 
27), where accused, Kadell and Kingswan got. out (R. 28) • Kadell 
walked twenty or thirty feet in front of .the ambulance. The other 

·two 	 went. to the rear where Smith could ·-not see them. They got back 
in the ambulance in about three minutes. Smith had turned the ambu
lance. around in the meantime. The witness noticed. nothing· unusual 
while they were gone but heard jabbering and talking after they got 
in. As the. witness started to drive away~ accused said he was going 
to shoot. .smith. said, "Don't shoot"•· ·Accused said he .was going to 
tire in the air and pointed in the air, and the snooting started 
simultaneously (R. 28, 29). · 

' -Private Frederick B. Nicola's testimony tor the defense was su~ 
stantially the same as Smith's (R~ 29, · 32), except that Nicola stated 
that he heard a "sharp oracklike sanething snapping" immediately be-· 
_fore accused. tired from the ambUlance (R~ 31 H 

.! ' 

· · , · Privat~ Victor Kingswan testified that he; accused and Kadell 
got out of' .the ambulane at the vill.age,. . He told Smith to t'f1rn the 

: ambulance ar_ounde Kadell. went up to a man, asked it _there was any,, 
 
"BeeBee", and was told, "No BeeBee"; The witness saw a woman about. 
 
sixty yards behind. a house,_ Accused.pointed at her but did·not. 
 
approoil her or any oth~r woman (R• 33 r. 37), .. They go~ about titteen 
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·yards away· :from t}la ambul_ance and were out of it about two or three 
minutes. Noth~ng unusual·happened during this time (R. 33). Arter 

· 	 they got _in tha ~bulance z' shooting started from outside. A hole 
appeared 1n the windshield, two more shots were firedt and Kadell 
said "I'm hit"• Accused took his gun out and motioned with.it. 
Smith said, ·"Don't shoot", and accused said, ttI will shoot once in 

·the air", then fired several shots (R. 34). They drove off about 
fifty teet, stopped and .finished the bottle of gin (R. · 34) • . 

The accused,·having been advised of his rights (R. 38), testi 

fied in part as follows: 
 .. . 	 . . . 

"Since it .fJ,l February 1942] was a squadron holiday, I 
asked my S,ergeant permission to go to Myitkyina to see a few 
friends up there. He said it ,ms okay. I didn't· sign in or 
out. I was only gone a few hours. I got in.the jeep with an
other fellow and we· rode up the Ledo Road. I took my 45 to do 
a little hunting. When I got up to Myitkyina about 1230 I went 
to the dispensary and I .saw a few of the boys I know and they
offered me a can of beer and I drank it. we had some gin. So 
we were there talking about this woman, Mary Lou. All the squad· 
ron -- most of the boys were having same relation with her the 
way they talked. Somebody suggested we go out and get Mary Lou. 
So the·fellows got in the ambulance. I got in the back with 
Kadell and Nioola; I stretched out on the seat there •. We went 
over to Mary Lou•s. Kingswan, Kadell am myself got out and we 
went over about 20· yards to three huts there and there was a · 
door open and· another woman in there. Kingswan asked was Mary 
Lou hane. I want to say that it was the first time I have eve~ 
been to Myitkyina. I di.dn't know Mary. Lou. I didn't know it 
was off-limits. I didn't know nothing. She said tha~·Ma~y·Lou 
went up the road with four Americans, so I guess that's why w~ 
took zhat road. In the meantime, I had another shot of gin 1a 
the' ambulance. Smith kept driving. •Finally we came to this 
village. So we stopped and Kingswan,.lilY'self and Kadell got~out. 
I guess one was going to ask if Mary Lou was.around or see if 
she was there. ·Kingswan was talking to this guy asking him for 
BeeBee. Anyway, all at o~ce· those natives got mad because we · 
came in their village, because it is isolated. ·t guess they 
got mad. about that. They started jabbering. ·So I knew there 
was going to be trouble, so I says, 'Kingswan, we better get
back in front of the ambulance and get out of here.' I told. 
Smith to t\U'n_the ambulance·around and he did it. I got· in back 
and ready· to -0lose the doors when all at once I heard firing.
So I said, •I .am' going to shoot in the air·' and there was . _ 
natives around the ambulance, about 15 or 2o yards away; quite 
a few natives. we started to go when they started firing. I 

. fired just two shots. I got proof I had one clip. Nicola fool
ed around with ~.gunH (R. )SJ. 

Accused further testified that they were out of the ambulance 
 
not more than two· or three minutes (R. 38); that he never got more 
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than fifteen yards awa.y from it' (R. 39); ·that he .brought -th& pistol· . 
beeailBe he -thou.ght they l:ligbt see a.n animal (R.:. 4lf~1 that hie did. · . 
not have an ·extra clip. for the pistol (R. 41}; that t,he only·wama.n ., 
he saw wo.s one who went· into a house when .they entered .. the village ·' 
(R • 39} • _.. . . .· . - . . . ..... . ' .· . ' 

6. The findings of guilty of the Specification, Charge I, and 
the_ Specification, Charge II, are supported by accused's pleas of. 
guilty, the meaning of which were explained to him· by the l~w membe~ 
and by the stipulation· as to the testimony of expected witnesses. · 
Accused's testimony that he had obtained pe·rmission from ''my Sergeant' 

. to go to Myitkyina is not considered inconsistent· with his plea of . 
. s_uilty to the Specification, Charge I, in view ot his ad.mission· th!\_t 
h~ did not sign in or out and _the uncontradicted stiP,~ated testiIItony ·. 

· that he did not obtain a pass from the sergeant authorized to give · · 
·,.passes and did not. sign out as required. ·. Likewise, his testimony: 
that he did not. know Myitlcyina was .off-limits. is. not ;deemed incon.. , 
sistent with his plea of. guilty .to the Specification! Charge II,· as · 
his claimed lack· of knowledge was not a detense . in v ew of the un- . ·. 
c'ontradicted stipulated testimony that the order defining of:f'•limits. 

°':-·'·areas was posted on the bulletin board of accused's .organization and 
. that all enlisted men of the organization ·were required to read thia 

. ,,. buUet1n board (cf'. CM,248497, 31 B.R. 303, at 311).· · ~ ·. ·" .·· 

. " . · The me~tioned ."off-limits" order Wa.s not -set forth. or speci:f'ical-, 
·1y described:in,'the Specification, Charge II, nor was it, introduced 
_in evidence, but it was specifically referrea: to in the stipulation 
and a copy of it is included in the miscellaneous~papers accompany• 
in& the record ot trial• This order (!OAF 335.14,, dated .2 January .. 
1945;· subject: Of:t'-Lirilits) provides in pertinent part that all vil 
,lages ;·e:m individual ·hutments within Burma are otf-limits at all' . . 
times <to pe.rsonnel o:f' .the Tenth .A:ir Force. Although a .Specification . · 
alleging the violation of. a written order should set forth the wri_t

. ins; preferably ·:verbatim (par. ·29c, MCM 1928), the omission in· this 
. case was waived by accused's plea-:-or guilty (par.· 64, MCM 1928).• · . 
.The court could properly take judicial ,notice or the ott-limits orde_}' 
·as. it was. issued~ by the appointing aut,hority (par. ·125t MOM 1928),,, .. · 
. ', ' ·. \ . . ,/ '· . . : t; • ·. . 

... 7. 'The' record of. trial contains the following errors· in the. 
 
· admission of evidence e.s to tne. Specificti.tion, .Charge III: · 
 

- ' • . ' I ' ~ • '\; r' ~ . • .• ' 

. a. The :trial 'judge advocate, ~>n dlrect -examination of : · .. , ·· • .· 
Bremnaraya~. who. was .one':' of the prosecution' a principal witnesses ' '. 
asked if. the witness had anythir.•g to show he was :friendly to Americans 

·prior· to the date: ot the alleged offense. · In response, the witness·· 
produced and thEre was received in, evidence a paper' entitled ·~certi.1'..-
icate Qf Me~it"·,. rending as follows (R. 14): . ; · ·. · .. · · 

. ·. · ·' . ·"27 Sept~ber 1944- '; 

This is to certify that Bre.ninarayan, Voluntee'r of Manp-in 
· ·.Shwezet Village has aided' the Allied Forces in the expulsion of 
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.... 

of the Japanese Forces from Myitkyina, North Burma, and its 
environs, in the capacity of scout, guide and field messenger
during•the fighting in the months of May, June, July and 
August, 1944·. 

For: 
 
Col. Charles N. Hunter 
 
Commanding

5J07th Com.posit.Unit

United States Army,,,

Myitkyina Task Force· 
 

OFFICIAL: 

/s/ William L. Osborne 
 
Lt. Col. 1Villiam L. Osborne 
 
Executive Officer." 
 

The trial judge advocate also examined the witness, Bremnarayan. 
as :follows. (R. 14): · 

What is Povitra•s character? 
 
She is Brahman, which is the highest caste, and is an , . 
 

' 
extremely good an~ virtuous wc:men." 

And on direct examination ·or Captain William. H. Rogers, a rel>~t~ 
tal witness :for the prosecution, the following examination occurred.
{R. 42): · 	 ·'.······,· .. 

"Q,·• Do you know Louis Kadell? 
 
. A. Yes., Sir·. · . 
 

Q,. · How long? 
A. 	 Since I first joined.the 86th Airarome Squadron_ in 

September 1943-. 

Q,. What opportunity have JOU had to observe his general 
character and conduct? 

A• . Since he was in the Medical Department, I had many 
occasions to observe him. 

Q,. Do you think you.had an opportunity to form an opinion 
as to whether or ~ct.he is a truthful man? 

A• I believe so. 

Q,. Would you say whether or not he is truthful? 
 
A•. To the best of my knowledge, he is truthful~ .. 
 

. The rule tpat evidence favorable to the . general reputation or'. 
good character of a witness may not be introduced until and unless· 
he is impeached or his character is attacked and that mere contra
diction' of his testimony does not constitute impeachment is too well 
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established to· re'].uire discussion (Dig.· Ope.· JAG 1912-40, sec.· 395 · 
 
(8); CM 240738, 3.Bul)..· JAG 96; CM 201710f 5 B.R.· 291; CM 201997, 
 
5 B.R. 337;. ct. CM 211228,. 10 B~R.· 31; Wigmore on Evidence, 3rd E'd., 
 
seo. 1104; 70 q.J .s. pp. 790, 791) .: .. Bre.mnarayan, Povi tra and Kadell 
 
had· not been .iinpeached in contemplati·on of' law. Therefore, under 
 
the r.ule:.-stated,'-the introduction of evidence as to their character 
 
was erroneous. In addition, it.is noted that the'~ertificate of 
 
Merit" was incompetent as hearsay evidence andJ further, was of' a 
 
nature likely to appeal to the passion and preJUdice of' the court 
on a 	 wholly ex~ra:neous matter. 

·b. On red.itaJt examination of Kadelll a witness for the prosecu
tion,, ~he following examination occurred R. 23): 

"Q• 	 I believe you have been court-martialed for your partic
ipation in this offense. 

A. Yes, Sir. 
·. 

Q. Were you convicted? 
 
A~. Yes, sir~" 


. Substantially, the same questions appear in the cross-examina
tion o'f; Smi-th (R. 29) 1 Kingswan (R. J6), and Nicola '(R. 31), defense 
w1 tnesses. Smith and .. Kingswan each· answered categorically in the 
affirmative but Kingswan qualified his answer by stating that he was 
found guilty of being out of bounds. The fact that the foregoing
evidence was elicited by the trial. judge advocate both ·from the -: 

'mentioned· defense witnesses and his own. witness, Kadel:l., and that he 
subsequently introduced character evidence in support of the latter's 
testimony indicates that·impeachment of those witnessesJ{as not con
templated.. Furthermore; the prosecution did not purport to disclose 
whether·the offense of which each witness was convicted.involved 
moral turpi~ude or affected his credibility within the meaning ot 
paragraph 124~, Manual for Courts-Martial; 1928, and, in the· case of 
Kingswan, it affirmatively appears by a non-responsive answer that 
the offense of whioh.he was convicted was not of that nature. Under, 
all the circumstances, it appears that the evid-ence in questi'on was . 
introduced as substantive evidence of -accused's guilt. Its ad.mission 
under such a theory was erroneous.· The accused had a right to be 
tried upon such relevant and competent evidence as tended to prove 
his guilt and quite irrespectively of the intrinsio and irrelevent. 
tact that his companions had been separately·tried and convicted for 
their participation in the offense or offenses tor which he was on 
trial (16 C.J.· p.· 670; 220-~·J.s.~ Pi.. l.3.3Jf Wharton's Criminal Evidence,
11th Edition, sec.- 724)•' · . · ·· . , . ~ .' ·• 

In connectio~wi~h the' foregoing,. it should be observed that 
evidence of conviction of a confederate for an offense involving ·· 
moral turpitude or affecting his credibil-ity as a witness may be • 
admissible, not as substantive evidence of .the guilt of the ac.cused, 
but to impeach such person convicted when he: takes· the stand to tea•··· 
tity in the trial of/accused (par• ~24.£, MCM1 1928)- However, in · ·, 
such a situation1 the purpose of the evidence and its .limitation to 
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the witness should be ~xplained to the court (Wharton's Criminal 
Evidence, supra).· . · . 	 . 

· ·o. The prosecution's witness, Attar Singll, was recalled at the 
direction~ot the president of the court (R. 43} and, in response to 
questions by the law member, testified as follows (R. 44). 

"Q• Wheri the truck moved away, did you see anyone with a rifle? 
A. No, air. 

Q. Did you hear that anybody had fired a sun? 
A. After the shooting, the story was that Americans fired. 

" 
Q~ That was· the story?
A. 	 Yes, sir, two fellows :f'rom the village went and complained,

, and one boy reported the matter to the military police. 

Q,. Do you know who? 
A~ Yes, sir •. 

Q~ What was h,is · na.im? 
A. Suka Mahatan, I think." 

The foregoing tes.timony was hearsay (par •. 11.3, MOM, 1928). Its 
 
prejudicial effect was aggravated by the tact that it was elicited 
 
through questions by the law member. It undoubtedly added to the 
 
Cwnulative effect of the errors previously nqted. 
 

8. As indicated by the summary of testimony, the evidence ot 
 
the defense and prosecution as to the Specification, Charge III is 
 
highly contradictory. ~ legal evidence, standing alone is clearly
hot of suoh probative force as virtually to co~pel·a conviction. · 
t;herefore, in view of the substantial erro~s noted; the Board of 
Review holds the record of trial legally insufficient to support the 
findings ofA €Uilty of the Specification, Charge III, and Charge Ill. 
(sec. 1284, Dig. Op. lAG 1912-30) • · 	 ' 

9. T~e court. was legally constituted and had jurisdiction of the 
Jtt'.tcn&d tbO cUto:nse. Except as noted, no errors injuriously at1'eotin,g
the substantial rights of the accusen were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally
sufficient to.support the findings of guilty of the Specification,
Charge I, and Charge I, and. the Specification, Charge II, and- Charge
II,,and legally insufficient to support the findings of guilty of the 
Specification, Charge III, and Charge. llI. Confinement in a peniten
tiary is not aut~or~zed under tb3 42nd Article of War for absence with• 
out leave o.Z' for failure to obey a standing order. 'Therefore 1' the 
record of trial is legally .sufficient to support only, so much of the 
sentence as involves dishonorable discharge, forfeiture of all pay and 
allowances due of to become due, and confinement at hard labor.·for 
tour years in a place other than a penitentiary, federal correctional 
i:tlBtitutian, or reformatory. 
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JOHN G•. 0 'BRIEN ,J~dge Advocate 

ITIMOU§ T •.. vALE~TINE ,J~dge Advocate 

ROBERT C. VAN. NESS ,J~dge Advocate 
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WAR DEPARTMENT 

BRANCH OFFICE, OF THE .JUD.GE ADVOCATE GENERAL, 
WITH THE 

' 	 (49)
UNITED STATES FORCES INDIA BURMA THEATER, 

New Delhi, India 
19 April, 1945• 

Board of Review 
CM IBT 5.11 . 

U N'I .TED S T A T E S. 1 	 ) SERVICES OF SUPPLY 
)

/ v. 	 ) Trial by 	 GCM convened at APd 465,
) % Pos tmaste:rt, Nevi York, N. Y. , 

Technician Fifth Grade ) 8 March 1945· Dishonorable dis
John (NMI) Baines, 38242339, ) -charge, total forfeitures, con
3509th Qu~rtermaster Truck Co. ) finement at hard labor for 20 

) years. United States Disciplin
) ary Barracks nearest port of de
) barkation designated as place of 
) confinement. 

HOLDING by the BOARD OF REVIEW 
O'BRIEN, VPLENTINE and VAN NESS, Judge Advocates 

' 

1. The record of trial in the case of the soldier above 
named has been examined by the Board of Review which submits 
this, its holding, to the Assistant Judge Advocate General in 
charge of The Judge Advocate General's Branch Off'ice, United 
States Forces, India Burma Theater. 

2. Accused was tried ~n the following Charge and Speci
fication: 

CHARGE: Violation of the 92nd Article of.War. 

Specification: In that Technician Fifth Grade JOHN BAINES, 
3509th Q.uartermaster Truck Company, did at Hov.Tah, 
India, on or about 8 February 1945, with malice 
aforethought, wilfully, deliberately, feloniously, 
unlawfully, and with.premeditation, kill one Kali 
Sonar, a human being, QY stabbing him wit~ a knife. 

Ac.cused :!}leaded not guilty to ·the Charge and Specification
and was found guilty of the Charee, and, of the Specification, 
guilty, "but tha·t .the word ':premeditation' be stricken out". 
No evidence of previous convictions was submitted. Accused was 
sentenced to be.dismissed the service, to forfeit all .pay and 
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allowances due or to become due, and to be conrined at herd 
 
labor at such place as the reviewing authority may direct ror 
 
the term of his natural life (see par. 5, infra). The review

ing authority approved the sentence, but reduced the period of 
 
confinement to 20 years, designated the United States Disciplin

ary Barracks nearest the port of debarlcation in the United 
 
States as the place of confinement, and forward.ed the record 
 
of trial for action pursuant to Article of War 50~. 


3. The evidence for the prosecution shows that the accused 
 
was stationed at Cam~ Howrah near the city of Howrah, India, at 
 
the time of the offense alieged. He was present in his bed in 
 
his barracks 'When a bed check was conducted at 0100, 8 February 
 
1944 (R. 14). Shortly thereti.fter he ap-peared at the quarters 
 
of Sushila Bali Dasi, an Indian prostitute, in the city of How

rah (R. 20, 23, 25). Sushila had had sexual relations with ac

cused on two previous occasions (R. 19), and she and two other 
 
Indian witnesses positively identified the accused (R. 23, 25). 
 
Accused took a knife from his pocket while at Sushila's quarters 
 
(R. 21, 24) and, according to one witness, o~ened it there (R. 24).
He stayed with Sushila until about 0500 (R. 20). A passageway 
or alley leads from Sushila's quarters yo Grand Trunk Road, 
which is nearby (R. 19). Sometime between 0530 and 0630, 8 Feb
ruary (R. 27, 34, 38), accused appeared at a place 'Where two 
rickshaws were ~arked ODnosite-a hotel at 506 Grand Trunk Road 
(R. 28, 35). The rickshaw wallahs, Mathuni Kahn and Kali Sonar, 
~'fere sleeping in the rickshaws {R. 28, 35). The accused woke 
Mathuni Kahn and told him to take accused to carnn but Mathuni 
said his rickshaw was broken (R. 28, 36). Accused then woke 
Kali Sonar, the deceased, apparently by pulling his rickshaw 
across the street (R. 36, 37), and asked him to take him to camp.
Deceaeed said that he was sick (R. 28) or, "I took you·out there 
before and you never gave me the fare. I won't take you" (R. 36). 
When deceased got to the ground; accused slapped him, knocking 
him dovm (R. 30, 37). Deceased got to his feet, whereupon ac
cused taok a knife from his ~ocket and stabbed deceased (R. 30,
3h, 37). Deceased fell dovm, saying, "A negro.struck me with 
a knife" (R. 31, 37). Accused then ran away (R. 31, 37). .An 
eyewitness of the foregoing events followed accused a short 
distance and saw him get in a rickshaw that went toward camp
(R. 31, 32). Accused was nositively identified as deceased's 
 
assailant by a bystander and Mathuni Kahn,both of whom had seen 
 
accused previously (R. 34, 36). 
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Deceased was taken in a rickshaw to a nearby police station, 
thence to Howrah General Hospital where,he was admitted at 0705 
{R. 7, 38, 39, 40). He died at 0830, 8 February (R. 8}. · The · 
attendi~g physician and the physician whp cunducted.the autopsy 
testified that death was due to shock and hemorrhage from a stab.. · 
wound in the chest which, in the opinion of the former,,had been 
inflicted about two hours prior to decaased's admission to the 
hospital (R. 6-12). · · 

... 
4. ·The defense adduced testimony substantially as follows:,, 

i 

Technician Fourth Grade James E. Boggs, Criminal Inv~stiga~

tion Division: Witness searched accused's personal effects at . 
 
about 1930, 8 February, and did not find a knife or any blood~ 

stained clothing (R. 46). · · · 
 

First Lieutenant Richard E. Swearingen: Accused had been 
 
under witness' command since August 1943; he was a good soldier 
 
and was made a Technician Fifth Grade in May 1944; the curfew 
 
hour at Camp Howrah is 0100; witness never personally-found ac

cused missing at bed check (R. 47-48).


" ' 

Testimony elicited :from four enlisted men was to the effect 
 
that ac~used was present in his barracks during the evening-of.

7 February; that· he ··played cards there until about 2400, · 7 Feb

ruary (R. ·53), or 0100, 8 February ·(R. 51, 52); that someone 
 
about the same size as accused but not positively identified as 
 
him was seen rolling up ,accused's mosquito net at about 054.5, 
 
8 February (R. 55); that accused was seen. at breakfast on 8 Feb

ruary (R. 58)~ · · 
 

· Accused, having been advised of his rights, elected to· take 
tne stand (R. 59). He testified that h'e was in his barracks on 
the night of 7 February and played cards .until about 0050,'8 Feb-
ruary, when he undressed· and went·to bed. He then·asked another /
soldier :for_, the time and was ·told that it was 0054 hours. Cap- · _ 
tain Cashio~ (who testified that accused was.present at bed - · 
check (R. 14, supra)) crune through the barracks-three or four 
minutes later and accused talked to him (R• 60). He did not get 
up until the next morning. He was the.first one up in the 
barracks. He went to the latrine ~nd on his return to the ' 
barracks saw SergeAnt Frazier coming,out-of the barrack: door. 

' He then went to the washroom, washed and shaved, returned to the , 
barr8:ek f,cr his shirt, end went to the mess hall (R. 61}. · He 'denied 

.,k:Uling Kali Sonar or being away from crun:p on 7 or 8 February, 
- ·and ;he stated the,t he +epeatedly denied his guilt when '<}Uestion
, ed by members of the',Criminalinvestigation Department ~R. 62,63~. 

'., !",-, 
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He acknowledged that he was acquainted :wi.th Sushila· and other.,of.-' 
the Indian witnesses (R. 62). On cross-exa:m.ination, he.admitted 
that he borrovred ten rupees from· another soldier on the night of 
7. February. He e~pls.ined that although he ~ad. no intent!on of . 
going out that night, he. told the soldier he might do. so, end · ·.. 
borrowed the money "to see if he.would.let me·have it" (R. 64J. :. 

-~ 	 He further admitted that he frequently went to. Sushila 's house,-. 
the.last'occasions being ·on the previous Sunday (4 February,)·and
Tuesday (6 February) nights (R. 64, '66). He denied owning a 
knife {R~ 66), and stated that he has not had·one in his mess· 
e9.uipment since he came overseas (R •. 67)·•. · 

. 	 . 
. 5. The court; by three-fourths vote, found accused guilty 

of the Charge ·and, of the Specifi~ation, guilty, "but that_.the ..
word 'premeditation' be stricken· out", ~d~·by the same vote 1
sentenced aocused to dishonorable discharge, total forfeitures, .. 
and .confinement at hard labor for th~r'f;y. year,s. The reviewing 
authority thereupon transmitted the record of trial to the . 
Assistant J"udge Advocate General, Branch Office, United.States 
Forces, India Burma Theatre, for advance opinion whe~her the .. 
action of the court ·in· striking the word "premeditation" from 
its· finding reduced the offense from murder to manslaughter.• 
The. Assistant J'udge Advocate General eXI>ressed the opinion that 
the finding of the court constituted one of' guilty of ,murder 
under the 92nd Article of War. It was pointed out that para-·. 
graph-148,. Manual for Courts-Martial, 1928;. which defines. mu~
der as the unlawful -killing of a human being with malice afore-, 
thought, exp:ressly states that ..malice af,orethought may exist 

· 	 when the act is unpremeditated and ·that as :parenthetically · . 
· stated in CM 236505, Heflin (23 B.R. 25f, in such cases the use. ' 

q_f the words "with. premeditation" in. the sp~oification is mere ·· 
surplusage. It was further pointed out that although premedita~ 
tion maybe an element of first degree murder.in 'jurisdictions 

, 	 having statutory degrees ot murder, ·it i a not an element of. · 
murder at ·common law (Wharton.'s Criminal·Law, Vol. I,· p. 631; 
40 C.J'.S. p. 860; 26 Am. J'ur. p. 182) and that degrees of murder 
are not recognized under Article of War\92. For these reasons,· 
the Board of Review concurs in the opinion of ~he Assistant 
Judge Advocate General that the finding of the court constituted 
a finding of' guilty: of murder unde.r. Artiole ~or. War -92•. · · 

.On receipt of the mentioned.advance opinion, the reviewing. 
authoritty .returned the record of trial to the court with the · . 1

• 

qi-r_eotion; t}la,.t the oourt reconven.e, vacate its. previous. sentence, 
~nd .f\clJuQ.ge ·'~n appropriate -senten.ce as ma.de mandatory by Article· 

· :of'~ar 92.- The cburt accordingly ·reconvened and, in the absence.. . .. . 	 . ' . . . 
• 	 ' 

:-'4 
./. 

f • .• 
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of the accused and one member who had been ·nres.ent at the nre
vious session~ revo~ed its former sentence and, with all members 
present concurring, sentenced accused to dishonorable discharge,
for:feiture of a.11 :oa.y and allowances due or to become due,·and 
con:finement at hard labor for the term of his natural life. The 
procedure followed was authorized and proper (AW· 40( d), MGM:, 
1928)(Cl~ NATO 544 (1943), 2 Bull. JAG p. 426, 427). The presence.
of accused was not required (par. 8.3, MClA:, 1928), and the absence 
of one member of the court did not affect the validity of the 

.proceedings (CM 235044, Winters, 21 B.R. 265). · 
f· 

'· 
6. The court, es the principal weigh~r of evidence and 

judge of the credibility of the witnesses, rejected the accused's 
defense of alibi and accepted as true.the evidence adduced by
the prosecution. Such evidence shows that accused, after first 
slapping deceased with his hand ana knocking him to the ground, 
stabbed him with a knife, and that accused died shortly after
ward as a result of the wound so inflicted. ·There is no evidence 
indicating that the homicide was done with legal· justification 
or excuse or with adequate provocation or in self defense. It 
:follows that it remains only to determine whether it was committed 
with malice aforethought, the distinctive characteristic of 
murder. Malice aforethought is defined as follows: 

"* * * Malice, in this definition, is used in a 
technical sense, including not only anger, ~hatred, and 
·revenge,. b~t every other unlawful and unjustifiable· 
motive. It is not confined to ill-will towards one or 
more individual ~ersons, but is intended to denote an 
action :flowing :from any wioke.d and corrupt motive, a 
thing done malo animo, where the :fact has been attended 
with such circumstances as carry 1n them the plain.
indications of·a.heart regardless of' social duty, and 
fatally bent on mischief. And therefore malice is im- · 
plied from any deliberate or cruel act against another, · 
however sudden. 

* * * 
"* * * It is 'not the less malice aforethought, within . 

the meaning of the law; because the act is done suddenly 
after the intent-ion to commit tlfe homicide is formed: 
it is sufficient that the malicious intention precedes · 
and accompanies the act of homicide. It is manifest, there

.1fore, tha.t the words .'malice aforethought'' in the descrip
tion of murder, do not imply deliberation, or the lapse of 

, 
1 
considerable time betweeR the malicious intent to take 

· life and the actual execution of that intent, but rather 
~eno~e purpose and design in contradistinction to accident 

· 'ahd mischance".(Commonwealth v. Webster, 5 Cush. 296; 52 .Am. 
Dec. 711) (Also see paragraph 148.§;., page· 16.3, MCM, 1928). - . 
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It .ls .api>are:p.t in'.. the light of 'the foregoing. definltic5I1 
 
that the court Wa.s justified inconcluding that/the homicide 
 
was ·committed with malice aforethought, and,. further·, that it 
 
was willful,. deliberate, felonious and. un,;I.aWt'\il •. ,..It follows 
 
the. t the finding of ·gullty of· murder ~s ·,warrant.ed; · · -- · " · · · · · · ·· 
 

7. The record shows accuse<t-to 
,. 

be 41 years of ag~.· . He ·was 
inducted 7 Octobe:r,- 1942. and had. no_ prior service. 

8. ·The_ court was ·legaily constituted. No errors ·injurious-· 
. -ly affec"t;;ing the' substantial r~ghts of .ac·cused were committed· ~· 

during the .tr.ial. ·In the opinion o'!" the Board of Review the· . 
record.of trial is legally sufficient.to support the finding of 
guilty and the sentence as' mitigated by t11e·reviewing authority.· 

http:sufficient.to
http:record.of
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'":). New Delhi, India 
5 May 1945 

... BoarQ. ot Review, . 
. ' CM !BT 537. - -·. 

\,·.· ,·.. . . ' 
:J \ ' ;,_'· < ~ • • ' • I 

1~U N~~T~E D, ·ST ATES ) . , . - .. .AmJY.'AIR FoRCES . " 
' . ' . - ,,. .. ) ' ..; . . ·. . :. ( : . 

. ) Trial by GCM· copveried ·at APO '. 
·.·._). 671;.,& Postmaster, ·N~w·York~· .· 

... Firet Lieutenant Jose-ph A. ) ·N.Y., 20. April 1945.• Dis.;.. . ' 
 
Pereir~, 01643216 ,- Signal· .) missa~, to~al· ·fortei-tur~s. • · 
 

. : Corps,. AUS. , . . . . ) .. '· 
 

-'. -  . . ' 
. , · HOLDING of: the BOARD OF REVIEW . . . 
·; O'BRIEN, VALEN'l'INE and'VAN NESS, Judge Advocates, 

~ ' . . . 
1



'• '\, • { .~ ' ' \ ' • l ' ' '• • • ' • j" : I i , 
 

:. · . 1. · . The record of.· trial ,.in· the case .,of the above named 
 
officer has been. examined by ,·t~~ Board of Review which sub-· 
 
mits this, its }!olding,. to ~h~,Assis.tant Judge, ·Advocate. Gen-


. eral in charge of The Judge Advocate. General's Branch Office, 
 
United. States Forces, India.. Burma Theater•. " :. , · · 
 

.<,... ·.:··"'~··. . ; ...'·;'•;:. ', .· >.... ·.. ) ··:" .,- . ' .._ .. "·.~· ·.·.....:":' ....··~~.·. 


: . " .. 2'.· ·Accused ·was tr.ie.d on the following Charges and 
 
,Speoirica~ions: ·. " .. , : ··.,· . ··:· ..· · ··· ...... ··: ·c· , .';'. ·. 
 

,: ' :·CHARGE.I: Vioiatiol)-·.o·f' '.tb:e'.9Jrd. '.Article-or ,war.... 
. :: : . 1\ ' •... ! • • ,,,, ,< ·• ' I . : - . ' I ' # ·'.'·> ". 

Speoitibation 1: In ,that F'ir~t Lieutenant Joseph A.·. 
': ·. Pereira, Signal Corps, 424th. Signal Company- _{Avn) 
. ·.. did, at Hastings Air Ba$e ,· between ::~1 October · ' 

· · 1944 and I+ February 1945; feloniously· embezzle by· · 
· -fraudulently. convertin'g to ~his- OW?l use Rs 705/- t ·, . 

·: ot the value .~of $2,lJ• .3.5 ~ the ~roperty of enlisted ·,. .. _.• 
.. personnel of the 424th Signal· Companyr (Avnl ,entrusted 

',to him by tne. sa!d enlisted men while he .We.a ·aoting:, ·. 
:·. in the capaoity of Company. Special .service Ot:t"ioer:,. 

. ···.tor payment or expenses of .a -com15any.party. · . :·· · 1_.:.~· · 

.. s;~c'i.ii'ca~ion'.2: ' -~n · th~~-·~~irst Lieuten~~~· Jos~pii ,A~·~· .· ~- ·' 
~:: · .. PereiTa, Signal Corps, 424th Signal Company (Avnk', 

·.:< ;:; did, at· Hastings Air Base1 b~tween_'Jl January,1945 · . . ! 

''.' -.,;: 1:,e\.nd 41February.1945,.·teloniously embezzle·, by'fraudu.: .. ·· · 
· ','}.chtly: converting to ·his OW?). use' Rs 147ll-: ot .the-' val'<le" . 

. ,. . ·ot'.$445.16, the property of. the 424th Signal. Company·.. 
. ·. · (Avn) .personn,el entrusted· to· him· by S/Sgt Frank Poli 1 

.r · · .' '\.c ..• \ , ": ... '. , 1 ' " »; . ·. ' .,' ' · ' .: '•' ·· . '.- . 

·"';· '•:. '.:: - ,.1· ·- .. ,: ~. 
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SUpply Sergeant 424th Signal Co (Avn) while acting 
in his capacity as Supply Officer, for,the payment 
of the Com:pany monthly laundry ac~~unt. 

CHARGE II.:. ·Violation of th~ 96th Article. of War. 
• - . ' . , . . . I ~ 

. . . Specificf;ltion 1 ~ In that First' Lieutenant .Joseph A •. 
 
· Pere~ra, Signal Corps, 424th Signal Company {Avn), 
 
. ·. 	 did, at· Hastings Air Base, on· or about 10 Dec em- ' 

ber 1944~ wrongfully borro\V a· sum of. $30~27 from 
M/Sgt Richard Kroll:, 4;24th Signal Comp~ny (Avn), 
an enlisted man. . ' · · · ''. · · . · · 

,/ 	 '·' 
Specif'ication --2: In that First ··Lieutenant· Joseph A. 

.. ·Pereira,·Signal 'Corp~, 424th Signal Company(Avn), 
did, at Hastings ~il". Base,· on .. or: about the 10th day · 
of' December, 1944, wrongfully .borrow the-~•of' 

.~30.27 from T/Sgt Bernard Lovitky, .4.24th Signal· 
Com'9any (Avn), an enlisted .man~,. . • J • .' • 

Specification J: · In that First ·Lieutenant Jos:pph A~ ··· · 
Pereira, Signal Corps,· 424th Signal Company (Avn), 
did, at Hastings Air Base, during the month of ·,. 

·"" 	 - September 1944 wrongfully. borrow the sum of $63:56 
_ from T/Sgt Franois .Douglas, .424th Signal Company . 
· (Avn)., an enlisted mari~ · · '. . 

Specif'ication 4: · In that Ffrst <l.ieut~nant Joseph A.· Pere• 
ira,' SignaL Corps, 424th Sign.al Company '(Avn)', did,· 
at Hastings .Air Base,> on.or about 2 February 1945, ·_ 
wrongfully borrow the sum of $60.54 from Sgt"Ira.E: 

. Co.~nelius,, 424th Signal Company (Avn), an enlisted, 
man. · .,. " '· . . .. . · ·. · · .· . ._ . . · . 

• . . . ~ ~ .. . l • 

" ) • . The accused :pleaded guilty ~0- an~ was found guilty of 
. all Charges and Specifications. He wae .sentenced to be dismissed · 
- the service and to forfeit all pay and allowances :due ·'or to be

come· due •.. The reviewing autho+ity approved the ·.sentence and 
forwarded the record of t+ial to the Commanding General,- India· 

· Burma Theater :for action under Article of War. l~8. ·.The confirm

ing authority confirmed, the. se~tence and the record of trial was 
 
forwarded to this'of:f'ice tor action under Article ot VTar .50!. ·. 
 

\ • ·,, • • '° • • •• ' • L ,· 

. · ... 4.•..;, Evid-epoe. tor· t~e prosecution:, , . 
~: ... ,.,.;\~~- : ..... ,. / r . ... .. ·.. . .· 

.'• ">" It 8J'.'pears. from the. ~estimony of' First L.ieutenant Joseph. 
. ., 

~;Colnaert that in November 1944 he was nersonnel officer of the . 
·'. co'tnpany ~of -Wn,ich 'accused was a· member:·· Accused was helping_ in · 
••• 	 • •• ' .. : • w ••• 

. . ····\ ' 
 

" ') ~)' ' ,. ·- \
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the -preparations :for a. company. party. The witness, at t.he request 
of accused and First Sergeant V.radyko, kept in. the company. safe 
certain :funds that had been col·lected for the ·part~.r •- The ·witness 

·turned, the money over to Sergeant Wadyko or accused when ei'ther 
or both.of them asked.for it.· Sergeant Wadyko was· later trans
ferred to the United States (R. 16; 1 17). · . ·· . ..· .. 1 · · 

• ,,.. • ' ' .J , 

. ·. Staff Sergeant Frank Poli testified that on' 31. January 1945 · 
he collected from the enlisted men.of the 424thSigna1·com:pany. 
a little over: Rs\.1400 representing the..amounts due on :their laundry 
accounts for J"anuary. He later collec.ted. Rs 71. Thei:entire _ 
amount was turned over.to accused, who vra~ the com~any•s·supnly 
officer •.. Monthly receipts for the· laundry accounts were. normally.· 
kept in the company files but no receipt appeared for J"anuary 

.(R. 9, 10). . I 
_., ·;· 

· Master Sergeant Richard -Kroll, Technical Sergeant 'Bernard. · 
 
Lavitky,, Technical Sergeant Francis Douglass and Te~hnical Ser-· 
 
·geant Earl· Cornelius, all of accused's organization',. .each: testi 

fied. that' he voluntarily loaned to accused Rs loo (R.. --14, 15), . 
 
Rs 100 (R~ 8}, Rs 210 (R. 7, .8} and.Rs 175'.(R. 6), respectively, 

1 
 

'on 10 December 1944,. lo December 1944, tn ·september 1944, .and .. 
on 2 February.1945, respectively~ Cornelius'.stated that-he. told, 
accused, he haa·only Rs 200 and vyas indeqted to the·Army Emergency 
Relief and that ace.used said. he ~anted .the money only for a da.y 
or two (R. 7). · . ' .· · .· -. ·~ . · · · : · · 

- \. - ~ . .
Capta i ri Owen F• Haynes, co;mmanding the 424th Signal Company, 

testified, tha.:t accused· came to his office on 4 Februe.ry- 1945 and 
.stated that he wanted to talk about a very. personal matter• At" 
accused's insistence; theyweIJ,t to their quarters where accused 
said .that he had lost a considerable sum of money and had . no way 
of getting it.back or, doing anything about it., He mentioned losing 
laundry money emounting to .about Rs 14:00 and~compaily party :funds 
amounting to about Rs 800 (R. '.17, 18) •.- '· · 

.· . \ ) . .· . ' ) .· 
-' . ....;5 ~ , Evidence ·for-. the· defense: .. ' ~ 

Captain"-&ynes: . ~OCUSed' s :- commanding officer' tes,~lfied that 
 
he has known accused· sin'ce '3 September 1943,. that accused has 
 

·always :per:f'orme,d his 'duties in a satisfactory: manner, and that - ·:; : . 
until the present nothing. has occurred that would lead the witness 
to believe accused's· character was not of' the best (R. ·19). . , 

. ' . ·. • •'. - .• I • C'" , 

I • • ' • • ' ·., • I ',, ~· • ' _. '• ,•, ·' ~ •, • . , ' •.• . • . • • • 

, · · . ~· Accused; a:f't~r b'e!ng :fully,· advised ~of his r.ights ,- elected .. 
 
to m{lke, -an unsworn, statement., _He stated~ in substance, that he· 
 
~s appoill.ted ·a' second lieutenant in February ~94) ·and,- having 
 
,j I ' j .';' .. ,' • ,, t ' -,. '( ·, • 
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never earned m;;,c,h money', the pay and ·allowances Of his Office 
"seemed -Co me enough to make me practically a mul ti-million!'l.ire". 
He and his· vrife began to live beyohd their income and. incur · · 
indebtedn~ss, 'so it became necessary for him to borrow money 
from a :finance co:rrrpany and Army Emergency Relief and to draw 
nartial pay. He reduced his -personal living expenses and · · . 
1nstructe.o his wi:re. to make payments on the bills·•. However,.. 
wben he.visited her on leave, he :round that she he.d'made no at 
ten~t to pay· the -past-due debts arid hed incurred others for 
rent and milities. On his return to his organization he told!. 
'IJis. commanding officer o'f" his i'inancial troubles and ortained . 
another .Prn.y ~er<9:'.ency Relief loan. He sent.the greater.nortion 
o:f' this money to his wife and. ma.de her a. $150.00 allotment.· Af- .\ 
ter he arr~_ved overseas, his wif'e informed him she was -pregnant. 
He raised her allqtment· to ~160.00 and· told her to save :part for> 
hos:r!i tel and· medical, e:roenses. . He doubted that· she saved .any · 
mone:.T; and she cont:tnued to v.rri te him for more. In -0·ctober 1.944 ~ 
:l'ie found h~ was getting dee'!_)er in debt. He raised the allot~· .. 
ment to ~275.00, but .his wife insi1?ted that was not enou~h. Ee · 
was sending her so much that he ·was unable ·to meet his ordina.ry 
ex-pe:::;,ses, so he began -borrov.ring money. The total amount borrow:.. · . 
cd beceme le.rge and he· cancelled his wife's allotment for October1

• , 

Hov;ever, .this ·worried 'him, so, "out of sneer desperation" and 
, .. r-1~ th f'ull .intentions of re:!_)lacing the f'unds ~-.he a"Ppropriated . 
the laundry flmd and the party fund of the 424th Signal Company. 
He voluntarily told his commanding of:ficer o:f his. v.rrone:doing ._ 
when it beceme e:p~erent that he could not- replace the money · .c '. ~ 
ilTimcdiE!.tely. He I'l~de several atter.iy.>ts to ue.y some o:f' his debt~ 
ar_d reduced his allotment to his wife. · He stated tbat he feelsr . '· 
his acts were occasioned by his enviroIL"'!lent and lack _of financial " . 
res:ponsib}li ty before enterj.ng the army and that he has learned .his , 

-lesson ,snd is fully-re!)entent, and he :prayed the leniency of ,the 
court (R. 19-22). ·· ·. r ·· · 

• I 

_ 6. '. Accused's nleas of guilt~~ sup:oort ·the finding of. guilty~ ·· 
 
Accused was fully edv~.sed e_s to. the meaning and effect of his 
 
1)r-eas", end there is nothing of .record inconsistent therev'.'i th or . 
 
to indicate the.t they ¥rer~ im-providently made. It is :noted, that '. 
 
the evidence· adduced by the. prosecution as to $pecifieations 1 
 
and 2; Charge I, does not', under strict rules o'f" pr9o:f', make · · 
 
out a· prime :facie case.· Ho·wever,· accused admitted commission · . 
 

. of the-alleged offenses in his urisworn stat~ment and, in any event, 
the failure of t:6e nrosecution to establish· a :prima 'f"acie case .. 
is· of no legal con~eqtience in view of the. -rileas of guilty•. The · 
Sneci:f.'ications, Charge II, clearly set out.offenses cognizable,_ 
under.i:the 96th ltrticle of War·· (CM 19212S, 1 B•. R. 329; CM 221.831, 
13. B.R.·.--2J9). · 

.,.. 4 
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WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
WITH THE (59) 

UNITED STATES FORCES INDIA BURMA THEATER. 

(. 

7~ The court was lep;ally constituted. No errors injurious
ly e.ffecting the substantial ri'p,htsof the accused were committed 
during the trial. In the o~inion of the Board of Review, ·the 
record of' _trial ifl legally suf'f'icient to-support the findings 
of guilty. A sentence of·disro.issal is authorized upon convic
tion of violati.on of Articles of 'li'rar 93 or.96 • 

.;;;ti-~--~~~~. lli;, J"udgeAdvocate 
O'Brien 

. ·-~/ ·--1
Judge Advocate' 

timous T. @~--' 

Judge. Advocate·-~ ·Robert C•.Van Ness. .. .. 
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CM IBT 537 (Pereira, Joseph A.). lst·Ini. 

BRANCH OFFICE OF THE JUDGE ADVOOATE GENERAL, USF, IBT, APO 885., U. s. ~my.,

6 ~ 1945.. . . . . , . , , ·.. . . . 
 

To: ~onma.rx:ling General, USF, India. Burma T~at~, APO 885, U. S. Anny. 

. · l. In the case of First Lieutenant Joseph A. Pereira; oi64.3216, Signal 
·Corps, ADS,. attention is invited to the for.egoing holding by the .Board of 
Review established in this Branch O!fice of The Judge Advocate General that. 
the record of trial is ..legally· sufficient to support the findings qi' guilty., 
which holding is hereby approved and concurred in. Urx:ler the provisions of 
.Article

1 
of War 5qi,- you now: have authority to order the execu:t;ion of the · 

sentence., · · '· ' · · · 
J 

. 2.~ When copies of' the published order are :forwarded to this office, 
they shoUld be accompanied by the f'oregoing holding and this indorsement. 
Foz: convenience of' reference .and t9 facilitate attaching copies of' the· 
published.order. to the· recorci in this case., it is requested that the file 
nwnber of the record appear in brackets at the end of the published order . 
a.s follows: (CM IBT 5.37). · · · · · -~ '· · · · · · : · ' ; · · 
' - ' . . . - . ~ . ' . . , . 

r,. 

o onel., J.A.G.D. 
Judge Adv0cate General 

.' ' ., 

(Sente:cce ordered execu~d. GC~ l.4, IB'I', 6. liq 194S). 



WAR OEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE ~ENERAL . . . _· (61) 
. WITH THE · 

~ UNiTEO STATES FORCES INDIA BUflMA THEATER. 

New Delhi,. India · 
'" 30 May 1945 

. ~ . · Board. of Review 
CM.IBT 569 ·. 
 

.._ 
 
-UNI'TED ST AT.ES ) SERVICES OF .. SUPPLY 
 

( . . , 
v. ) · ~rial by, GCM convened at~ APO .465, · 

.) /o Postmaster; New York, N.Y., 
 
Private Donald. E. Farley, ) .8 May 194-5· Dishonorable .dis- ' 
 
3541'0122, ·327th Harbor. Craft 1 .charge, total forfeitures• · oon

CQmpany-.. ·. · · · fin~ment at hard labor for 5 . . 
 ., 

ye~rs. United States Disoiplinary!
 
· . . ) Barrao~s nearest port· of de.ba.rka- : 

. ) tion in. the United States designa,ted 
. ) ~s .'.plaoe.. of. confinement. ,, · ', .·. , ·, 

HOLDING by the BOlRD OF REVIEW . ·:. •· .. 
\, 

·O'BRIEN, VALENTINE and VAN NESS. ·.Judge Advooates . · 

' 'l'he record or· trial 1~ 'the 
1 

case or 'the soldoier above named 
··has been examined by the Board or Review established.in the or

rice or The Assistant Judge Advocate General in charge or The :. 
' •Judge Advooate General Is Branch o,rr1ce·, In~ia Burme, Theater' . . 
. and the Board find~ the same to be legally surrioient to support· . 
. the sentence. The ottense or sodomy, including penetration, 

· requires atric.t. proori· but circumstantial evidence :may be sur-_ 
1'1o1ent ·(CM 119377. E l!son; 119378, McBr~e.nt; CM 191413, La 
Pointe). The unoontrad oted evidence eho ng oompromising-Con
auot oetween aooused'and his oompan1on over' a period ot three 
·h~ur1, when·oonsidered in connection with aooused 1s oontempor.:. 
aneoue statem~t (R.. S) characterizing the nature or such con
duct, 1B deemed. sutt1oient to.exolude every.reasonable hypothesis 
ot. 1nnooenoe and to justify the oourt, as the trier" ot the tacts,
1n inttfring that penetration, per os and per. anum, did ooour. .. 

~ , l I • , • 

,, 

... ,· · · J\ldge Adv~cat·~ ·....~~:..;.:::~~~Ll.~~~..i.. 

http:McBr~e.nt
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(62). 
' . lst Ind " f.i .. _·;._-.,:

- - ~--- - - ' • . , : .... . 'i ' ) ·. 

-BP.ANCH OFFICE OF THE JUDGE .ADVOCA.lE GENERAL, USF, ~,,APO 885, .u. s. Jr'ID3• 
. l J'uD.8 194.5• · ,. . 

"'"· 

.. 
' . 

l.. The record of trial and accoinpanyiDg papers 'in the case ot Private· ··. 
Donald E. Farley, .354.l.Ol.221 .327th Harbor Craft Canpany, and the opinion at ·the 

··Board at Review thereon· are sul:mitted herewith pursuant to· <Article of War 50i 
~or t~e acti·on of the Theater. COIW!anden, · .· · ' ... · . . .· , ' 

2. The Board. ot Review holds that the record ot trial is legally sutfi 
. cient to support the sentence.· I am unable to concur in that part of the· 


·; / ·· holdiDg by the' Board of Review· that the evidence establishes sodomy per os•.. 

·.· . : A.ctual penetration or semal ·connection: is a necessary element of :the offense 

·:. · ·. ot sod.any, .CM 227873, ·16 B.R..., P• l. While suCh may be proved by circumatan

•. · · · tial. evidence, strict proof is J:"equired. .Mel'e ·conjecture, speculation Ol" 

· · · .·. suspi·cion ~s .. not e.µougli,. CM 20624.2~ 8 B..R. 2,551 CM 20965.ll. 9 B.R. 121·. rtiel'.e 
- '·· is Xlo·direct'evidence.. otpenetration'in this case and t.hat vital element must 

. . hae, been established, ·it ;at all~ by. the circumstanc.es' considered in conjunc
~·.. ' ~- tio~ "ith the compranis~Dg statement made by. accused . duriDg the time he· was in .· 
_.. ,. : ·bed· wi'th· his male .com.panion to.wit a • · •I will. tuck you again" (R 8). 'lbe cir- . 
<'' ''.' 'cUm.stances takexi ·aiorle9· while highly .in,crimiriating, are, under the .au:thorities 
"'t ' cited above• insutticien1(to establish actual penetration. lbsort must "there-· 

:, • :tore be h~d to the· constr'U:ctio.n. and import of the. extra-Judicial admission ot 
 
:" , 'accused;. · No ·authoritative· definition ot the indelicate. term employed by the·. 
 
:~ :···aCC'1Sed can be f'oundt :f'or it QOeS not appeat- in ·an,jr standard selt-respectiDg

'°· .· Ell8lish dictionary or.. in ··eiiy compilation of' accepted drawing-roam expressions, 
 

:~ut belODgS rather- to the' Tulgar_ vernacular of' ;the OUt•hOU.See i It is not, how
eTer1 a total.str8ll8er to modern'male conversation, where. it. has acquired a . 

· rather_ canmollly' accepted· meanill8~ .While the te~ is· more us'ual4" employed to 
. denote an act of' intimacy with one o:f' the teblSl.e.seX', :it J.ikewise 'connotes• \. 
. when used.with reference. 'to unnatural sexual acts between males' .connection, :i 
 

, ·. . per .allllJlle: .1'hat this was .the· se.nSe in which it 'was u.sed by ·the accused, and · 
 
· that· the act .referred to was in tact, sodaJJY' per ail1lm, rather th.an ·per os• seems 
 
inescapable when conside.?;'ation is_ given to the· .Surroundi~ circumstances vizf · : 
 

· .the· .rabvement arid squeaking, of the bed, the disrobing o1' both participants. upon 
 
·..retiriDgs aild.their position in bed, one being on top·,ot·the other._ 1'his.'con-. 
 

cla.si,on-ia further. streDgthened by the o.Pinion e~ressed by ()nB witness. that 
 
'; •• II Cornholing• 'was. tald.Pi place'. (B 8). "This. gross'. obse'en.a _expression .is ·uke.:. .. 
· ._ wise barred· f'ran polite socj&y. but as used in gutter conversation commonly 
: · denotes hcmosemal relations· per· axwm be'tween men. Considering 'the selt-incu.l 
'; · pat017 statement ot "the accused ·8.nd; allthe circumstan~es· corrob~ative thereof, 
; . . . Il em. ot' the opinion that t.he record' sustains only' so' much ot' thEi' t'indirig8 as . ' ' 

:, . finds .the accused guil,ty ~ ot sodany per ~; .aJtd the sentencEI•. · · 
' ' • Jo • 

.. ~ : . 

.3~ . I therefore re~aiimend th~t yo~ disapprove '\ihe . 
sodaJJY' per os. · . . . . · - · · · 

·,.,/ .. 

.·: 'i ·~: ; . -· 
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New Delhi, India 
5.June 1.945, 

:eoard of Review 
OM IBT 577 

.• \ 

U: N I T E D . S .T· A T E S 

·V 

Private Charles E. Dixon, Sr., 
14128866, 2466~h Quartermaster 
~ruck Com.pany'(Aviation . 

' 	 . 

'·' 	 . INDIA BURMA .AIR SERVICE C01·.l?v!AND . . 
.. 	 . 	 . I 

Trial by .·ooM oonvent:id at 'APO. 492, . 
%·Postmaster, New. York, .N.Y.,, 17 · .· 
May 1945. · Dishonorable discharge,. 
total tor!'eitures, confinement .,·at. 
har\d labor tor l' year •. ·.· Disoiplin;... 
e.ry ·Barracks. . ··· '·· 

. 	 .. 

. ti01nnf{[Oy-·T.ua!30~1m DF REv:tEw' . 
O'BRIEN, VA.LENTINE ~,E_L.VAN N.Jf03, Juq.s;e Advocates·.. 

·i~' ~The record of trial in the ca~E:i° of the soldier above named 
· has been examined by the Boarci of Revie:w wbich sahmits this, its 
holding, to The Assistant .Judge .Advocate General in charge of The . 
Judge Advocate General~s Branoh·Office,·Unlted States Forces, India 
Burma Theate.r. ( . · . · . · · . · 	 · · · 

2. Accused was tried· on the fo}-lowing Charges and Speoif'ica~ 

tions: 
 

CHARGE: Violation of' the. 96th Article of War. · 

• Specification l: · In that Private Charles E. Dixon senior, 
, . 2466th Quartermaster Trucl: Company (Aviation), Bengal 

Air Depot, A:rmy Post Office_ Number 492, did, on or 
· 	 about 26 April 1945 at Ari:J.y Post Office. Nwnber 492· 

aforesaid, wrongfully use without authority ot the 
owner, a certain motor vehicle of a value in excess 
of $50.00, to wit: number 432049, .property of the 
British Government. . · · · 

Specification 2;. In that Private Charle$ E. Dixon~ Senior, 
2466th Quartermaster Truck Company (Aviation), Bengal
Air Depot, Army Post Office Number 492, did, on or 
about 26 April 1945, at .Army Post Office Number 492 

-- aforesaid, wrongfully operate a certain motor vehicle· 
-. •. upon a publio highway., :to 'Bj.t:r .Ba:prackt)'one Trunk Ros.di·, 

· .while he w~s under the inf1uence · of intoxic~ting ~iquor. 

' Specification J: In that Private Charles E. Dixon! Seni.or,· ,· :. · 
2466th Quar!ermaster Truck Company (Aviat o~), Bengal· 

·•··. 

- l 



.~·; ': , . ' 

(64) Air Depot Army Post .Office Number· 492, did on or. ·. 
about 26 lpril 19/~ 5 at Army Post Office Number 492 · · 
aforesaid, wrongfully· or~:·ate a certain motor vehicle 
upon a public highway, to wit: Barra.Gl:po:::-e Trunk. 
Road. at a·rate of speed in excess cf that prescribed 
for the loce.11ty by Bengal :Air Depot Regule:tions · 
Number 46-4, paragrap~ 4~ in.that he operated said·' 
vehicle a.t a speed. or fifty m1).es per hour in a ·thirty
miles per hrur :zone. . · : • : - · · · ·· .. · · . . . '. 

. . . . . '.· . ·I. 

Accused .:pleaded not guilty to and was found guilty of tlie Ob.arga
and the Specifications .thereunder. Evidence of one previous oonvio•· 
tion for absence without leave was introduced. "." ae was sentenced. to .;
be dishonorably di.scharged the service,'. to tortei t all ·pay and allow
ances due or to become due and to ba oontined at hard labor tor 12, · · · 
months. The reviewing authority a]Jproved the sent~nce and designated 
the United States Disciplinary Bar~aoks nearest port ot deba~kation · 
as the place of confinement. The order directing execution· ot the· 
sentence was withheld and the record forwa.rded tor action .\Ulder · 
A.rticl~ of War 50!,; · ... · ,. 

·, ~ ' . 

J. The :record of trial is.· legally sutt'ioient t6 support .the 
 
findings of guilty of Specifioativn l .and~ of·the Charge. 
 

4. With respect to Specification f of the Charge·,· t}+~L evidenoe 
shows that ·accusedi on the date allE!lged.t~·op~rated a motor· vehicle at· 
.a speed of fifty miles per hour on the ~arrackpore Trunk Road (R. 12, 
lJ, 18). The military policeman who apprehended accused.testified 
that there was a thirty mile per hour speed lim.i t in the zone .thrpugh
which accused traveled (R. i6, 17}• He did no~ identify the regula~ 

·.tions defining the zone or establishing the speed li.m.it therein. · '.I'he 
president of the court granted a request by the prosecution that the .. 

. court "take gu41oial notice of -the Depot Regulation with regard' to· · 
speed lim,1,,t_s (R. 17}, but the regulation so referre.d to were- not rea4 

. or int1:'oduced in evidence and· do 'not accompany. the record,~ trial•. i 

··;. Accused We.a o·n trial under 'Speciticati~n ·J·1'or·-operati~g a. 
•.motor vehicle in excess of the speed limit prescribed by 'the· regula- · 
· tion d~soribed in that Specification. As previously inaioated, no , . 
evidence whatever was· adduced as to the source or contents or the 
regulations~ ·Therefore, unless the c curt was empowered to take judi·· 
cial notice thereof, .the record. or· trial is legally 1nsutficient to . 
show that the alleged _violation oocured. . _ . . _' · · . . 

. Paragraph 125 ot the Manual .for Courts.;Martial reads. 
'/ 

in.· part as 
 
tollows = ·. . , · . · · . ·. ·...· , '. · , · -. 
 

... .. . 
 
. "The prinoipai matters. of which, a court-~rtia1 may ~ta.ke · 

Judicial notice are as follows: 

' .. 

. , . 

"General order, bulletins, circulars, ·e.nd ·~neral court• 
. . . ' ' . . 

. ;,;;. 2 .. 
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(65) 
.martial ordeil3 of the VlardDepartmenti· general orders,· bulletins, 
circulars, and general cou:rt~·m.art:i.a orders of the authority . 
appointin~ the c,,.· rt and o!' all hip;.her. authori ty1i {Underscor
ing suppl ed). . . . ! · 

. . In CM 207_523, MoKinn~n (8 B.R. 347; seo • .395 (JO), Pig. Op. 
JAG 1912-40), it was held that the clause above quoted frOlll the 
Mam1al for Courts-Martial was intended to bear an express limi ta
tion within its terms and ·to exclude from judiaial notice' by courts• 
.martial orde!'s is::ued by an ~uthori ty inferiQr to the" authority . 
appointing the court-which J.lll.gP,t seek·knowleage ot such orders. 

·It follows !'rom the foregoing that the court· appointed by the 
Collldanding General, India Burma Air Service Command, could not pro
perly take judicial notice of rcgl!la. tions issued by the CorumanCU.ng 
General, Bengal Air Depot, fill author! ty inferior to the appoi:iting
authority. The record of trial, therefore, is devoid of proof that 
the accused operated a motor vehicJe in excess oi.' any speed limit · 
prescribed by the ~egulations describe~ in the specification. . . 

. . 

6. The court was lef.ally constituted.¥ Except as indicated, , 
no errors injuriously affecting the substantial rights of ·the .· . 
aocused were committed during the trial. F·or the reasons stated, 
the Board of Review holds the record of trial letally insutricient 
to support. the findings of e:uilty or Specification 3 of the C.b.arge. . 
but legeJ.ly sufficient to support ths findings of guilty of Speoi-. , 
tinations 1 and'2 or ~he Charge and·the Charge~ ahd legally surti~ _ 
~ient to ~~pport the sentence. · 

i ~ugge Advocate.· 

_ITI~......m.......us_T • _v_A....LE...N...TI........,N.-'E Judge Adv'ooa te ,
........ ___ __,
 

_R_OBE_R_.T_C...,._'V_AN:_._.....NE... ;.c;.-S....,S_-___ Judge .Advooate· . 
. ., 

http:legeJ.ly
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~) 
CM IBT 577 (Dixon, Sr., Charles E.) 1st Ind. 

BRAKCH Ol!'FICE OFT HE JUDGE ADVOCATE GEl::iERAL, USF 1 . IBT, APO. 885, U • 
s. Army, 6 June 1945. 

To; 	 Commanding General, Headquarters, Indi& Surma Air Service 
 
CO . .l.J.and, .APO 671., U. s. Army. ' 
 

1. In the case of Private Charles"E. Dfxon,-Sr., 14128866, 
2466th Quartermaster Truck Cocrpany (Aviation) attention is invited 
to the +:oree,oing holding by the Board of Review established in this 
Branch Office of 'l'he Jude:,e Advocate Ge·neral that the record of trial 
is legally insu.ff'ioient to ·suppei.r·; the, ti ndings o~ guilty of Speci tc!•fication J of ths ..Ch{J,I'go .but. lega.lly sufficient to support the find

ings of' guilty of Specifications 1.- ~nd 2 of the Charge and the · 
 
Charge, and legally suf..ficien t to support the sentence, which hold

in~· is herby approved and concu:t-.red in. Under the p.revisions of 1\Jll 
 
50~, you now have authority to order the execution of the ~entence. 


2. When copies of the published orders are forwarded to this 
 
of.flee, they should be accompanied by the f'oregoing holding and this 
 
indorsement. For convenience of reference and to facilitate attach

ing copies of the :published orders to t.he record in this case, it is 
 
requested that the file number of the record appear in brackets at 
 
the end of the published order as follows: (CM IBT 577) · 
 

/s/ William J. Bacon 
/t/ WILLI.AM J. BACON 

Colonel, J.A.G.D~ 
Assistant Judge Advocate G~neral 

http:WILLI.AM


(67) 
New Delhi, India 
7 .July 1945 

Board of Review· 
·CM IBT 578 

U N I T E D S T A T E S ) I:NDIA BURMA AIR SERVICE:CQMMAND. 

v 

Private Eugene R. Moniz, 110
57652, Headquarters and Head
qu~rters Squadron, Nor~hern Air 
Service Area ColIIIll8.Ild. 

~Trial by GCMc~nvened'at .AP0·629,
} % Postmaster, New.York, N.Y., 27 
) April 1945. Dish.cno~:able dis-· 
) charge ( suspewled) , total for
~ feitures, conf~nement at hard 
) labor for 18 months. 

OPINION of the BOAHD OF REVIEW · 
O'BRIEN, V.AL-"8NTINE ~VllN Nf!:SS, Judge Advocates 

1. The record of trial in the case· or the solcil.er named above 
has been examined in the office of .The Assistant Judte Advocate 
General in charge of The.Jud&e Advocate General's Branch Office, 
India Burma Theater, and there round legally insufficis~t-to support
t.he findings and sentence. The record has· now been examined by the 
Board of Review and the Board submits this, its opinion, to The 
Assistant Judge Advocate General. 

2. . Accused was tried on the following Charges and Specifi
cations: 

CH.:iRGE I: Violation· of the 65th Article of War•. 

Sp~cification 1: In that Private Eugene R. Moniz, Headquarters
and Headquarters Squadron, Northern Air Service Ar6a .Cornman<(
did, at AP0629, on or about 1March1945, wrongfully strike.: 
T/Sgt Donald L. Weber, acting flrst sergeant, Headquarters·. ' 
and Headquarters Squadron, Northern Air Service Area Co.mmanrl 
a non•co.m.missioned oftioar who wua .then 1n the execution ot 

1 his office, by hitting him on thG shoulder with his fist. 

Specification 2: In that Private Eueene R. Moniz, Headquarters
and HeadquartGrs Squadron, Northern Air Service Area Commanc(. 

· having recGived a laWful order from T/Sgt Donald.L. Weber, 
acting first sergeant Headt1,uar ters and Headquarters Squad
ron, Northern Air Service .Area Co.mm.and, a non-commissioned 
Officer who was in the execution or his office, to remove 

:himself from the Non-Commissioned Officers' Club; Northern 
A.ir · Servic.e .Area Co.llDllB.nd·, did, at APO 629, on or about l 
March 194~, willfully disobey the same. 

' 
Speci;fications 3 a.pd 4:, (Findiz.ig or not gullty) 

- l 
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CHARGE II and Specification.:thereunder:. (Finding of not guilty) 

" .. Accused pleaded not guilty to all Charges am Sp$J~7.'i~a-tions ~(
·; was found guilty of Specirioations 1 and 2, Charg13 I.~ i:ui Uharge I, . 
·'and not guilty of the remaining Cha.rges and Specifi..?.a·;:;f~·ns. Evidence · 
of one previous conviction w~s i.mpr·operly ad.ml ttec·t ..i::Lt. ·Gn:J .ruling was: · . 
reconsidered and the law me.mper properly advj.sed the ccurt ·to ignore,·.
auch evidence in its deliberation upon sentence.· Accused was senteno
ed to dishonorab'le discharge; forfeiture of all pay and allowances -~' 
~ue ·or to become.due, and co~ine.ment. at hard labor for eighteen

· J.tionths. The reviewing autho~i ty ap:prove·d the sentenc•3 5 suspended the 
~xecutioh ·of the dishonor.able· dischar~A until thq sold:lei;' s release '~ 
from confinement, and designated IB S-cobkade No. ~\ APO t.29 ,. as ·the 
place of confinen:ent •. Theipr9ceedings were published in General C0urt 
Martial Orders No. 21, Headqu41rters India Burma Air Service Command,
,APO 671, 24 May 1945• .. .. .. 

~- J. The evidence shows that Technical ·sergeant Robert c. Jobe 
observed the· accused, at the canteen of the Red Cross Club at the base 

... ·ln ·question at a bout 2000 hours. 1 March 1945 •.· The 'accused· "was stag
e;ering somewhat" and was intoxicated but "see.med all.riglitt•·(R. 14,lbJ•. 
At· about 22.00 hou_rs, ·accused and two co.Jllpanions were ad.mi tted into t_he 
Non-Co.mmissioned Officers' Club at the base· by Staff Sergaant Norman A 
~abighurst, the club steward (R. 20, 23). ·The·~ccused appeared to be 
rlrunk (R• 22), so the steward instructed the bar tender not to.serve 
pim anything but water (R. 26). He then.took accused to a corner table 
·~d engaged in conversation with him (R. 20,28). The accused did not 
stagger and talked coherently (R. 22). He was highly nervous, spoke 
~lowly but ~1early, raised his voice at times, and did not appear bel
ligerent- (R. 22, 28). He clenched his teeth and breathed ·rather heavi 
_ly during the conversation, ani qe.J•grabbed the table with· rather a · · 
tir.m• grip" and "att~.mpted to throw it down" (R,; 28). In the opinion

.of the steward, accused was not completely drunk, appeared to know 
what he WdS doing, and was in full control of his faculties(R. 22, Jl).
While they were talking, several people entered the club and went to a 
back room (R. 20). Accused-.wantcd to go there ·to talk~ to them·'-and :tlie 
steward:" sald ·.1t,.wom:ad...;ba.1"all ·!J:"igtit·-ir··hs_:ea>l!Jld.,ae:t ll.!ks:,.;a:' gentl~.man~~i· 
K{R. ·20). · The steward then approached Master Sergeant Donald L. ·weber,! 
who was in the buck room with a party of four other· sergeants ( R. 6), 
and "warned him·he had better gE?t Private Moniz out as there.might be 
trouble" (R •. 20. · Accused walked up to the table occupied ·by the ·.. 
sergeants and severci.l of them greeted him but accused .did not reply. 
(R.· 6, 14, 37) ~ .Instead, he stood with his hands on his hips and· _ 
"glared" at the.members of the party in.an un.f'riendly·manner (R •. 6, 
14, 37) .- After a short interval Sergeant Weber said, "All right,· 
Moniz, time to eso ho.me'', or nAll right, Moniz; let's go" (R. 6, 14, 
20, 37) • Accused wi=.de no move to go. Weber t~ ...en frabbed him by ·. 
'the arm~ said, .".Moniz,go ho.me1" ,and led him toward the door into the 
first room (R •. 6, 14,. 18, 20, 37, ·J8) • Accused began to argue and . 

·struggle and said,. "Let,.me alone. Take your hands off me" (R. 41). 
sergeant Weber said, "I've had enough of .this. I'm going for the MPs•t 
(R. 6, 14, 20). Accused s.a.id, "You are not going to get the :MPs", or, 
"Please, Weber, don't call the MPs", and he lunged at Sergeant Weber· 
.and struc~ him on the shoulder :With his fist (R,; 6, 8; 9, 14, 16, 21, 
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39, 42). Some of the persons present pulled the two apart and Weber: 
 
left the club (R. 6, 14, 20, 37). Sergeant Weber testif:i:ed tl1a t at 
 
the );ime the syruggle occurred accused see.med anf).7, but :::.ot .mentally 
 

1 deranged JR. 8) .and was not "so drunk he didn't kJt::,w wt:::.·t; we..s going · 
 
·on"(R •. 9). Serge~nt· Jooe testified that accused W3.fl i;t.c:;1e~essly" 

drunk and beyond the reasoning stage when Weber: ap:proach;)d him (R .19 ) • 
 

. Sergeant Habighurst testified tba t accused ap.peared -yo know what he 
was doing until after Weber asked him to leave and went to get the 
-military police (R. 31). Sergeant Grigg testified that accused was. 

·drunk and "wasn't normal as when a person has full control of his 
faculties» (R. 39). · 

Following· Weber's departure from the club, 'one of accused's co.m
panions and others present tried to persuade accused to leave (R. 20, 
37). · They mov6.d into the adjoining room and an attempt was there .made. 
to lead accused from the club (R. 14, 37); Accused'bega~ to sob and 
said, "I'm sorry, fellows, I did not mean it.· But>wai.t a minute, 
fellows, I have so.me thing to suy" (R. 14) •. · At aoout. this point he 
apparently lost control of himBelf and, in· th!3_ vvords of. one of the ·· 
witnesses, fe~l into a fit of rage (R. 14) •. .tie sviung nis arms, broke 
aWa.y from those wh6 were holding .n.im, knocked over furniture, rolled 

. on the floor, and beat his ·fists against and through the wall (R; 14, 
20, 37). Those .i.]resent attempted to restrain him•.· At times he bece.rre . 
quiet and apparently lt?-Cid (R. 23). He ."~ould sob and say, "Sorry' 
fellows, I didn't mean it" (R. 14, 27), then su:ldenly falLirito an
other fit of viblt.nce (R.14, 27). He kept repeating;"Mo'ther; .mothex 
don't let them shoot me" (R. 27). All witnesses agreed that he did . · , . 
not ap:pear to be rational during these periods of violence (R. 8, 16, 
23, 39). Serg,eant Weber returned to the club and- joined-in the effort 
t.o subdue accused (R. 16, 31). The.officer of the day.arrived but : . 
accused paid no at tent.ion to him. Fina.+lY, the off,J.cer pf the d.a1 
stunned accused by hitting him over the: head with· a plstol (R. 32) •. · 
He was then placed in a vehicle and carried to a. hospital. He contin
ued his violent conduct at intervals at t~e hospital •. He called loud
ly farhis mother and several times for Sergeant Weber ~nd said, "I · 
wasn't doing anything urit:i:l you got that damned MP lisutenant" (R.. 33, 
35). Lie was €i ven ·a sedative and placed in a stri€,h°J; ·jacket (R., 32) •.. 

,, .. ' . . . . 

· Major Marvin F. Greiber·, Chief 9t the Neuro-Psyohiatric service, 
234th General Hospital, examined accused a.t·abotit 0900 hours 1 2·March 
1945 (R. 49). He was lying in bed and was very belligerent \R. 50) •. 
The witness stated that.acQused "recalled striking the first sergeant, , 
becoming very aggressive to him, beating up the 'club'! (R. 52} • .Ih . - .... 
the opinion of the witness,· accused was free from any mental defect, ·· · 
disease or derange,~ent and was able to distine.uish between right. and . 
wrong and adhere ·to the right and refrain from ·the wrong (R. 51) ; .. He 
stated that accused •.s hist9ry demonstrated a constitutional psycho- . 
pathic state and that his aggressiveness· is brou,ght to the surfac~·',bY, 
alcohol (R. 50, 51}. When asked by. the president of the court· if 
accused would be able to control himself while under the influence of 
liquor,· the witness replied, "I would say in this imtividual case, 

when you talce his basic charaoter and then add ~ll the.stuff which 
. . , 
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peopl'e drink around here, I don•t b&liev0 he would be able to control 
himself. A-good share of it wasn't malicious" {Ro .5J)., 

A·-member of the court examined the v1itness as ·follc.-vrs (R. 53 1
54): 

·A sanitar1llin or 1 anything of that type would not be very .; 
effective, would it, Major? ;

.A: Most of these individuals would behave ve~y well in a 
hospi ta1. because they are in a protoc·ted. en1~ironment. 

1 They may go along very well for six months er so after 
discharge, some little incident arises and t.h::h1, bang1
they're off again. 

Q,: 	 Would a sanitarium have ~~rr:/ effect of· building ,a person's
resistance to alcohol? 

A: 	 That's difficult to answer. In some cases& :perhaps. The ' 
thing we have to contend with in cases of this kind is that 
it exists practically from c'h.q.dhood on~··-tht;·: maladjustment
-building up behavior pei.tte+".ls which the;1 become a fixed 
habit which· he will follow when he gots in a jam. He· 

. realizes it, but has to follow this type of behavior by , 
getting drunk or com.mi tt!ng some overt act. 

Q,: 	 Major, would such a condition in a soldier entitle him to 
consideration for possible discharge by ~ medical board? 

A: 	 ·Absolutely not. All you have to do is read the J...Rs-
615-368 and 369: nabits and traits of character. 

Q.: 	 You would not consider this habit or trait of character 
of a man something which would be undesirable in the 
service? 

· A: 	 The .m6dic al department has absolutely no jurisdiction in a· 
c.ase .of that kind. 

I ' 

Q.: 	 Well, as a qualified expert in neuro-psychiatry, is it your
opinion that a man of this type is detrimental tq the 
service? , , 	 · 

A: 	 Yes. I believe he is detrimental to the service~ and a 
detriment, not only to himself but to the morale of the 
organization to which he is a part.· We have seen it 
repeatedly where we hav~ had similar cases, and they just
do not adjust. In a rare _case, we get them to adju_st-• .· 
but that's a rare case." .·.·, • · 

4~ Accused, on being advised of his rights, elected to re.main 
silent. The defense introduced no evidence •. 

5. There 'is direct evidence that accused,- at the time and place
alleged, struci<: Master ·Sergean't Donald ,L. Weber on·· the. shoulder with 
his fist (Spec. 1, Charge I) and did,not obey the sergeant's order to 
remove himself frofil the Non-Commissioned Officers• Clµb;. . ' 

Northern Air 
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service Co..::;.mand (Sp6c. 2, ChargeI) 0 It ·further appears that 
.sergeant Weber was then in the execution of ·his office (See CM 211996 . 
. 10 B.R. 193, and compilation of cases in CM 211978, 10 ,B.R. 179) and~\ 
that the order was, lawful. Accused manifestly·. va.~ ir:it~ox:i.c::ited at the . : 
time of the offenses. Therefore, a y_u<:>stion arise,c; Vih3t2'.l;s·r the. court, ... 
was justified in concluding that he·was not so drunk a.8 tc be in
capable of understanding the quality of his acts i!lv-olved in.the 

·assault or to entGrtain .the specific intent involve 1l in the offense 
of willful disobedience (cf. CM 223335, 13 B.R. 386). In this con
nection, it s,::.ould be observed that in cases of this nature it is the 
eX,clusi ve function of the court and the revievr.i. ng e.uthori ty to weigh
the evidence and. determine :11.d.\G.t facts a.re uroved thorebv., The 
.function of the board of review in passing upcn the sufficiency of thE. 
evidence in such cases is mere:ly to d eter.w.i'ne whet:1.8r tt:.::>re is in the 

·record any substantial. evidence which, if uncontrc-tdicte·d~ would be 
sufficient to.warrant the findings of g,uilty~ (seo .. 408 \2), Dig. Op. 

time of his acts of assault nnd disob0dience, was·able to walk and 

JAG, 1912-40). · , . . · · · · 
. 

There is competent evidence in·thls case that accused, at the 

o.arry on a connected conve;rsation, He recognised Se~g<-ant Weber, 
called him by name, and clearly indic<..tsd by his wcrds and actions 
that he understood the meaning of the .order• H6 apparently appreciat~ 
cd the seriousness of his predicru:af.int for, in the words of one of the 

.witness9s, he "pleaded" with Sergeant Weber not·to call the lililitary
police. His violent and apparently irrational conduct .following the 
altercation with Sergeant Weber was interspersed by periods of lucid
ity during which he expressed. regret for_ 'his behavior. His physical
strength and coordination were not impaired, for he was able for some 
time su~cessfully .to resist the efforts of several men to evict him 
from the club. Even. after his removal to the ho~ital he recognized
people and attempted torutionalize his conduct, and on the following
·.norning he was able to recall what had occurred. This evid.ence, it is 
believed, justified the court in inferring that accused was not so 
drunk as to be unable to entortain .the knowledge and specific intont 
involved· in the offel;lse of which he W2.S found guilty, The evidence 
J.S' a whole is reG.sonably susceptible of a conolusioh that accuse.d's 
seamingly irr.ational acts of violence were pri.:;:.arily attributable to 

. rrustration o.nd rage instead of the influence of intoxicants. · The 
· t.sstimony of the psychiatrist that ac.;cused is a constitutional psycho
?a th supports this view. In this coi.nection, it' is apparent that the 
Jpinion of the psychiatrist that accused was·unable to control him
self was not based on the-theory thut accused.was insane or too drunk 
to entertain a sp~cific intent~ Instead~. it was based on aucused's 
psychopathic state and associated Qggressiveness aggravated by the 
1onsumption of liquor (cf. CM 244490, 28 B.R. 32.3). · 

Paragraph 126a (p.·.136) of the Manual for Courts-Martial cautions 
that evidlnce of drunkenness should ·be. carefully scrutinized as . 
irunkenness ls easily sinulated or may have been resorted to for the 

·9urJ>ose of stimulating the nerves to the point of co.;nmitting the act. 
iues~ions propounded by members of the.court on exnmination of the . 

•iVitnesses disclose that the c6urt was fully aware "\J1a.t Ja,Q.o·uso,V_s !rlent:ll. 
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· i · 1 issue of fact in this case and that it
capa~ifl was t~!n~ie~c~E: evidence with respect theretp • For this 

.caredut Yd~ctu bits finding of fact would oe, in the words of an
~~~~r b~ar~sotrreview, "a plain usurpation o'f povrnr and. frustrative 
of justice". 

- Th Board 1s cognizant of a recent board of re1i·:.evr opin~on (CM
223336 

5
1 Bull JAG 159} in which it was held, on ~ooewtat similar 

~facts 'that th~ record of trial was legally suffici~nli to su:pport
only ~o much of a rinding of ~uilty of a spe?ificat1on a~le~ing will
ful disobedience under Article of W~r 65 as :1nvo~ves,..a,,,.t1~~1z:.g of ~ · 
~uilty of failure to obey under Arti.cle of Viar 9o. rt.;- dJ.i.;.t1ngu1shint< 
feature between this case and the cited case is fou:i:l. .in the follow
ing quotation from the latter: · ... 

"* * * No witness testified t~a t acsmsed appear~d to ha_ve
the IJ.ental capacity' willfully and intentionally to disobey the 
orders. * * * · . : · 

* * * 
 
rrThere is no evidence in the record of trial fro:n. which an 

··inference ·.might properly; be dravm that accused> at the ti.rae of 
his acts had .inental c&pacity t.o understand the orders or that 
he was c~pable of entertaining the specific intent willfully and 
intentionally to disobey them. * * *" 

'. Unlike the cited case, one witness in this case testified that 
accused, at the time ot the assault and disobedience, was not "so 
dru.nk that he did not know what was going on" and another testified 
that he appeared to know what he was doing. This is tantamount to 
saying that accused possessed the mental capacity to entertain an 
intent willfully to disobey. As previously stated, these opinions · · 
are. supported by facts. It is true that contradictory opinions and 
facts appear of record. However, it is not the function of this 
Board to ·judge the credibility of the witnesses or weig,h the evidence. 
We cannot,in the light of the evidence, say that there is not a 
r~asonable basis for the inference that accused entertained the requi
site intent. 

A comparison between CM 223336, JJ:pfa, and vvhat appears to be a 
companion case (CM 223335, 13 B.R. 38 is sit,nificant, The court 
tound ea9h accused €Uilty of ~illful disobedience under the 64th and 
65th Articles of Viar. There 1s evidence that the two accused had 
together consumed.a considerable ~uantity of liquor and were drunk 
at the time of the offenses. Each accused manifested violent ra5e. 
The accused in CM 22)335 w!3:s "hollerin€, and kind of crying and. wc..ving 
his arms around". As to CJ.11 223335 the Board of Review found the 
record of trial legally sufficient t? support the finding and sentence 
and, as to CM 223336, legally sufficient to s u.Pport only a finding of 
guilty of failure to obey. Examination of the two opinions disclose 
that the principal distinction between the two cases is that in CM 
223336 all the witnesses as to m.ent:.l capacity testified,, without 
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. contradiction, that accused had lost control of his mental faculties 
because of his drunkenness; whereas:,: in CM 223335, there was some 
testimony, albeit co;.itradicted, tha.t ·accused hs.d not D•) lost· control. 
In nei tller case did the Board er.deavor to weie:h evid.en')u ., In CM 223
3.36 it held, in· effect, that there was !!£ substant1a:l. 61idence to 
show specific intemt. In CM 223335, where there was ~Q~ substautial 

. evidence showing specific intent, the Board declinad to weigh it 
against the evidence to the coiitrary. It is oousidered tlw.t the 
same distinction lies between CM 2233.36. and the case now under con
sideration. 

I 
6. The testimony of the psyo~1:.a~rist •1uoted at the e.nd of 

:paragraph 3, supr!!~ was i£J.proper in tha.t it ·went bGyond the question ' 
of, accused's nental capacity and into the wholly i.mmaterial ~uestion 
of -..1hether, in the opinion of the psychiatrist, ac;cused is detriment
al to the service and snould be elifilinated tneref~om. The testifilony 
:patently did not prejudice accused 1s :ci~hts insof3.r as the findings ·.; ~ 
of e:.uilty are concerned. It seems reasonably clear tlat it was based 
on medical, instead of disciplinary 1 consideratiom and:- as such, did . 
not influence th6 court in iru.posing sentence. uov.;e·rer, the testh1ony 
is somewhat duplicitous and filiE.ht have been construed as an opinion 
that severe disci::;linary puriish.m.ent should ·oe b:posed. The fact that 
the court adjudged the maxim.lll:l .sentence for the offenses of which 
accused was found guilty, when considered in connection with the mitf.. 
gating evi~ence as to accused's psychopatbic stdte and drunkenness,.· 
_lends 	 so.L:le support to the: vi(;W' that the, co·urt ·did so construe the· 
testimony and v1as influenced thereby. 

It has' been held th"1 t 11* * * if the irrc£ ulari ty did not pre
judice accused so far. as ·the findings are concerned * * * there is 
no foundation· for holding the se.ntence illegal and relief must co~:_,_e 
from the· :t:'ir~al autllori ty ·in the illili tary justice procedure--the con
f ir-m.int, authori tyn. (CM 2.32160, 18 B .R. 396; C1'I 243015, 27 B .R. 260) 
On tl1is basis, the Board of Re.view is of tho opinion that the record 
of trial can be purged of any possible effect of the error by a re
missi~n of a part of the confinement imp~s0d. 

i. The court was legally constituted and had jurisdiction of the 
person ard subj·:.ct matter. No errors iJ:ljuriously affecting the sub.... : 
stantial rights of the accused were commi·tted during the trial. The 
Board of Review. is of the opinion· tl'iat the record of trial is 16€:,ally 
sufficient to support the findings of guilty and th€ ssn tenoe and to . 
warrant execution of so nuch of the sentence as the re.viewing authori
ty illay in his discretion deem just. · 

/s/ John G. O'Brien ,Jude,e Advocate 

/s/ Itimous T. Valentine ,Judte Advocate 

/s/ Robert c. Van Ness 
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New Delhi, 'India 
1.3 August 1945 

Board of Review 
CM IBT 581 (CT JO) 

UNITED STATES FOURIBENTH AIR FORCE 
J 

v )Trial·by GCM convened at Kunming,
)China, ;, 6, 7 May 1945. Dishonor

Private First Class Fred G. )able discharge "(suspended), total 
MasonL .36729381, l2llth Mili )forfeitures, confinement at hard 
tary ~olice Company (Avn). )labor for 1 year. China Theater .. )Stockade No. l, APO 627, designated

)as place of confinement. 

OPINION of the BOARD OF P.EVt:E.W 
O'BRIEN. VALENTmE.and FONTRON, Judge Advocates 

1. The record of trial in the case of the soldier named 
above has been examined in the office of The Assistant Judge
Advocate General in charge of The Judge .Advocate General's Branch 
Office, ·India Burma Theater, and there found legally ins\U'ficient 
to support the findings and sentence. The record has now been 
examined by the Board ot Review and the Board submits this, its 
opinion, to The Assistant Judge Advocate .General. 

2. Accused was tried on the following Charges and Speci
fications: · · · 

CHARGE I: Violation of the 96th .Article of War. 

Specification 1: In that Pfc Fred·G. Mason, l2llth MP 
Company (Avn), did,· at Kunming, China, on or about 
24 January 1945, while posted as a sentinel, perm.it · 
an unauthorized Chinese female to pass, in violation 
ot lawful standing orders prohibit!ng the same. . 

Specification 2: (finding or .not guilty)· 

CHl.RGE II: Violation of the 93rd 1AI"ticle ot War • . ) .. 

Specificat.ion: In that Pfc Fred G. ·Mason, 12llth MP 
Company (.Avn), didl at Kunming, China, on OJ:' about 
24 January 1945, w th intent to do him bodily harm, 
~ommit an assault upon Lo Chih-shuan, Special Duty 
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Brigade, Chinese 1.rm:y, by striking him in the eyes 
with his fist. 

ca'.RGE III: (finding of not guilty) 

Specification: (finding of not guilty) 

~ccused pleaded not guilty to all Charges and Specifications.
He wae....found guilty of Specification l, Charge I, and Charge I; 
of the Specification, Charge·II, and Char·ge II; end. not guilty 
ot Specification 2, Charge I, and of the Specification, Charge III, 

, 	 and Charge III. He was sentenced to be dishonorably discharged the 
service to forfeit all pay and allowances due or to b.ecome due and 
to be c~nfined at hard labor at such place as the reviewing author
ity may direct for l year. The reviewing authority approved the . 
sentence but suspended the execution of the dishonorable discharge 
and designated the China Theater Stookade No. 1, .APO 627, as the 
place of confinement. The proceedings were published in General 
Court-Martial Orders No. 18, Headquarters Fourteenth ~u.r Force, 
.APO 627, 26 May 1945. 

J. Evidence for the Prosecution: 

The prosecution i~troduced in evidence as Exhibit l lUr 
 
Basa Memorandum. No. 26, dated 25 May 1944, issued from Air Base 
 
Headquarters! l..PO 627, a copy of which was distributed to 12llth 
Military Pol ce Company on the base. This memorandum in per
tinent part provides: 

"* * * Military Police will permit no females to enter 
t.he Air BRse unless they have identification cards or per
mits, or, in the case ot female laborers, the proper ar.m. 
bands. Woman found on the .Air Base without proper 1denti 
ficat1.on vd..11 be detained and investigated by the Security
Officer or, in his absence, the Provost Marshal or· Officer 
of the Day•. Chinese females will be turned over to the 
Station Master for further investigation if their presence 
~n the base is not satisfactorily explained". 

The injured party, Lo Chih-Shuan, who will hereafter be 
 
called "Lo", testified on three different occasions for the 
 
prosecution (R. 27, 113 296). He statad ha was a private in 
 
the Sth Company ct the ~h1nese,Spec1al Regiment of the Chinese 
.1Ur Force stationed at the airfield in Kunming (R. 27, 28). On 
the night of 24 Januar~ 1945 he was on guard duty at the inter
sectio:ci or th.e Kunming road and the airplane· taxiway (R. 28).
The aocused was on guard duty at the same place (R. 28) •.A jeep
approached t»om.Xunming carrying a Chinese girl end one (R. )1) 
or two (R. 39) .1.mericans. J...cting on orders from his colonel he 
stopped the jeep and asked the girl if she possessed a pass (R. 31).
The aocus~d, an .i.merioan military policeman,. came to the jeep 
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and o.slcod tho WQ.ClQJl to go to tho gua.rd "sho.ok'' w1 th hi.ci, but Lo 
provontod hor trot:l, going. Sh9 wo.s then .taken o.oross tho to.xiwa.y
toward tho Chinoso oolonol 's o:f'tico (R• .31). l ..t this point two 
Amorioans o.rrivod in a truck and asked tho girl to got in it 
(R • .31, 32). Ho rotused to release tho girl o.nd tho two .l...c.ori
o~s in tho truok oo.llod to tho o.oousod for help to socuro ' 
possession ot· hor (R. 32 )·. .::i.ccusod co:.co ovor to tho truck, struck 
Lo in tho oyo, puJ.lod a pistol and fired ono shot noo.r his hoad. 
Lo did not touch noousod betoro boing struck by hiI:l (R. 32, 44).
During this onoountcr tho Chinese girl got into tho truck and it , 
disa.p~eared in tho dirootiori. of Hostel 6 loco.tad insido·tho air 
ba.so (R. 33; Ex. 2). !~ Chinoso MP was olso on, duty o.t tho ti.co 
ruid plaoo tho inoidont occurred. Both tho Chinese MP and Lo woro 
under ardors to chock D.11 vohiolos nnd Chinoso tho.t ontorod tho 
post (R. 34). The Cbinoso 'MP could o.uthorizo·uny person to ontor,
tho o.ir:t'iold {R. 35) .but Chinoso civilians woro required to havo 
a pass (R. 43). Tho. inaidont ocourrod ab·out r.U.dnight but Lo did 
not ha.vo a wa.tch q.nd could not tell tho oxaot ti:o.o (R • .35). V~ilo 
ha wei.s talking to tho Chinoso girl a Chino.so oivilia.n oru:io and sta.tod 
thot tho girl wD.S a :comber of Hqstol 6 (R. 36). During tho da1 
his post was n short dista.noo awo.1 from tho gato but nt night all 
tllreo guards aro supposed to rooain t()6othor (R. )8). Tho ChinesQ 
~irl wanted to go with noousod but Lo provontod hor-from going.
{R. 41). H~ did not lot her ontor booausa sho did not have a 
pass {R. 41) or any othor identification (R. 42). Tho Chinoso MP 
did not toll aoousod th~t tho girl could entor (R. 43). Lo could 
not identify this girl (R. 45). Tho sooond ti:mo Lo testified ho 
stutod th~t about twonty .cli.nutos attor boing struck ho was roliovod 
tron duty o.nd reported to Lioutono..nt Tai Chao Luns (R, 114). Ho · 
roportod about thirty minutes af'tor tho inoidont (R. 114). ·Lo's 
right oyo was'injurod by the blow and it wa~ bloody e.nd blW3 

, (R. 115). Ho went to .tho dispensary md wa.s traatod by an 1:.:c.ori

· aan doctor for a period of about two woeks (R. 115, 118). Ho re

ported to tho officer tho saao ns tcst1tiod at the trial (R. llS

116). Tho third t~o this witness testified (tor the prosecution

in rebuttal) ho statod that ho wont on duty at 2100 hours (R, 299)
and the inoident ooourrod a.bout 2200 hours.{3. 297). Tho Chineso 
MP did not spoo.k to tho wo:oo.n when she arrived at tho go.to (R. 299)
Tho two .t·i.!lariccns in tho truck did not arguo about stopping tho , · 
girl but ·just called aocusod. It could not have boon ono ot the 

· 	 1.:aorico.ns in the truck who struolt hill. Thero was ono ..l:o.orioan . · 
soldier waiting at the go.to tor a rido at tho ttm.o ot tho.1no1• 
dont (R. 299). 

Lioutonruit Colonel Harry M. Burko tostitiod that as investi• 

gating officer ho warned aooused of his rights undor Articl~ ct 

War 24 and thereafter accused naao .a stato~ont under oath which 

was rocordod in shorthand and written uf ·(R. 50). (This w~s 

apparontly not signed by aoousod (R. 48 ) • ..~ousod told hia it 

was tho duty ot Chinoso oilitary police to quostion Chinese on• 

tering tho tield but on occasions ho questioned Chinese acoo:.cpany

ing .-'.'mori·oans beoauso tho i.Jlerioans rosonted tho Chineso guards ·. 

interrogating their friends (R. 49). Tho Chinese girl hnd. passed 
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('18) . . . 
through that post before and he was quite confident that she 
 
lived. some plaoe.··in the hostel area b.lt he could not say cier!n1te. 
 
ly that sha had a .Pass. ~e did not see a pass that night (~. 49). 
 
i•ocused denied hitting or assaulting any C.ainese (R. 50). ""caused 
 
told the investigating officer that the Chinese MP said the girl 
 
had a pass and indicated that it was all right for her to go 
 
through (R, 52). · · 
 

Captain Walter I. Fowler, Jr., testif'ied tho. t he commands 
 
the militi;.ry polfce posted at the airtield .. and tlat the sergeant 
 
or the guarcl. and the corporal of the guard are responsible for 
 
giving the men their instructions, any instructions that come 
 
from the commanding officer or the first serge(lllt (R. 75). He 
 
was not assigned· to the company until 21February1945 (R. 68). 
 

'He did not recall ever having seen the speoific directive involved 
v.hich is attached as Exhib'it l but had seen directives from the 
base command when he took over the company covering the same sub
ject. There were no special or general orders posted in the guard 
shacks when he assumed command, He read over the base directives 
and memoranda and incorporated them with his own orders in his 
special orders vmich he then posted (R. 76) •. · 

· Second Lieutenant Tai Chao Li.ing testified that Lo reported 
 
to him on the night or 24 January. Lo's eye was blue and swollen 
 
and the Lieutenant sent him to the dispensary (R. 126). Lo was 
 
on duty that night and his post was with the .Al:llerican and Chinese 
 
MPs at the crossroad of the road to Kunming and the airplane

taxiway (R, 126). · 

.. 
· Sergean~ John Porcaro testified that on the night ot 24 
 

January he treated Lo at the dispensary tor an eye injury. The 
 
e~e was Put' fed and there was same discoloration. Lo returned to: 
 
treatment. de.Hy for•t en das:s , (R, 128). · 

4. Evidence for the Accused: 

h · Private First Class Adolph F. Ciesielski testified that he 
 
i!dv~~~o~c~~dl~~}.twenty months and that his general reputation 
 

had ~~~a;~c~!~~tsf~~=sSWilliam c. Brockman testifie.d that he 
 
in the outfit is very go~pt(Remb1r91944 and his general reputation_
e4. / . • ' 150). 
 

Private First Class w M P · · 
 
known accused for two year!Y(: ·iss)inty testified that he has 
 
duty, has been a regular :fell • h i;nd accused always does his 
 
that Printy knows speaks a go:, a~n t any enem~es and everyone 
 
as an MP should (R l60) p mr :for him. He does his duty 
 
and convicted unde; the 96thr~~l ad.mitted that he had be en tried 
 
was with accused 'Mien the in ..u- cle of War for joyriding. (He

alleged offense or which th cident occurred which resulted in an 
 

. • . · . 
0 accused was found not gullty by this 
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court. The law z:i.ember instructed the court that this evidence 
-"bears purely and simply upon the credibility of the witness 
and .µot upon the guil~ of accused".) 

Technician Fifth Grade George w. Pritchard testified that he 
has known accused since March 1943 (R. 176}; Accused's general
reputation in his organization is very good and he performs his 
military duties in a very good manner (R. 181). If Chinese per
sons oe:me to ~he gate the Chinese MP on·guard would check them 
for their passes and deteroine whether or not they should come on 
the base and the li:merican MP would stand by and let the-Chinese 
guard take care of them. · These were instructions given by their 
old commanding ot't'icer (R. 183). These were the instructions in 
et't'ect in January (R. 182). If the Chinese were in an .American 
vehicle the .American MP was to assist ~he Chinese MP if he needed 

·help. The Chinese MP always checks the passes (R. 189). Pritchard 
did not know the duties of the Chinese soldier but the Chinese MP 
is supposed to pass Chinese personnel (R. 19~). 

Private First Class Lindsey Collom testified that he has known 
aoctised,t'or two years. ~coused is well-liked by everyone and has 
no enemies within Collom's knowledge.-- He performs his duties as 
an MP should (R. 197, 198). 

Corporal Stanley J. Blitek has known accused since May 1943 
 
and he does his job very well (R. 20)). Blitek was corporal or 
 
the guard in January and at that time they were told that the 

Chinese guard checked Chinese vehicles and the llillerican ~ the 
 
luo.erican vehicles. If the Chinese MP passed a Chinese person

the ~·.merican MP would let them go (R. 205, 207). Some civilians 
 
who lived within the area did not have passes and the Chinese 
 
MP would let them through if he·reoognized them (R. 208). If the 
 
Chinese refuse to let theo pass, the 1.merioan MP calls tha cor

p~ral of the guard (R. 208). . 
 

Private Benjamin T. Paniagua has known accused for about one 
and one-half years and saw the accused on duty at Gate 3 on the · 
evening of 24 January 1945. ~ Chinese MP was also on duty ~nd there 
was a Chinese guard at the gate but the latter was off his post, 
which was about two hundred yards away (R. 219, 220). He was 
there o.t about 8:30 or 9:00 o'clock waiting for a ride. Two 
"Gis" and a Chinese girl walked up to the gatewhere the Chinese 
MP stopped the girl, spoke to her and waved her on through. When 
the girl and her companions got across the street the Chinese 
soldier walked over and stopped her (R. 221). Accused asked the 
Chinese MP "if she was all right" • The Chinese MP said she was 
and that she was going towards Hostel 6. He also said that the 
Chinese soldier was not supposed to be there nor "to be butting
into that business" and that he ho.d already okayed the girl
(R. 223). He said in English that she was all right and was 
allowed on the base (R. 225). The witness and accused walked 
over and told the Chinese soldier not to bother her. -Accused 
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then walked back and asked the Chinese MP, "Now, ·are you sure 
she• s allowed on the base?" The Chinese MP said, ''Yes, she is 
allowed on the base", and accused returned and tol~ the liJIJ.erican 
soldier to pay no attention to the Chinese soldier. The Ameri
cans kept on walking and the Chinese soldier kept on going with 
thom. Accused never hit the Chinese soldier but he did touch 
hm on the chest when he told the Chinese soldier to leave the girl
alone (R. 225, 226). The witness and accused returned to the · 
gate and the witness left (R. 226). When accused was talking to 
the Chinese soldier the lQtter backed up and tried to pull his 
rifle so accused took his gun and shot it in the air (R. 228).
The witness adtlitted that he had told the investigating officer 
on a previous occasion that he did not know who tired the shot 
and that he had not heard a shot tired (R. 229, 230). He also 
admitted that when accused went back to talk to the Chinese MP 
he had not gone with him but that accused said that she was "okay"
when he came back. He actually had not heard the last conversa- . 
tion between accused and the Chinese MP (R. 234, 235, 236). (Prose.
cution au'bl:litted to the court tor direction the question ot 
whether or not the testil:lony ot this witness shall be investigated
for matters ot perjury (R. 239)). ' 

Corporal William H. Melvin, a witness called by the prose
cution and at the conclus16n ot his testimony made a defense 
witness, testified that the reputation·ot accused was pretty
good (R. 58). · · 

The accused having been apprised of his rights as a witness 
elected to be sworn and testified that he was twenty-two years
old and entered the aray l February 1943. He was never con- . 
victed or any offense prior to entering the army. J~ter six 
weeks or basic·training he was transferred to the l2llth Military
Police Company, his present organization (R. 243). Around 
Christmas 1n 1944 be qegan to pull guard duty at the gates to 
the base and on the night or 24 January 1945 was on duty at 
Gate 3. His duties were to check on trip tickets and cargo in . 
United States vehicles (R. 245). He and others had previously · 
been instructed by the then company coOIJander, the first sergeant,
and the sergeant or the guard that the Chinese MP would check 
all Chinese personnel and grant or deny them adLlittance. These 
instructions had not been changed on the night ~f 24 January
(R. 246). A.Chinese MP was on duty at Gate 3 on this night and 
a Chinese soldier was at a sentry post about one hundred to 
o~e hundred fifty yards from the gate (R. 247). At· about 9:00 
o clock two ,tCJ.erican soldiers accompanied by a Chinese giri
walked up to the gate and the Chinese MP, after looking at the 
girl, waved her on through the gate, Arter the three had crossed 
the taxiway an argument ensued between them and the Chinese 
soldier guard, ·l~ccused then asked the Chinese MP 11' the girl
~ast~l r1ight and upon being assured that she was walked over 

o e P ace where the argument was being had. H~ asked the 
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cause ot the trouble and the l~ericans stated ·that the guard

wanted to take the girl away rron then~ The Qhinese guard then 
 
began to argue with both the accused and the girl ·so he told the 
 
guard to wait a :ciinute and returned to tho Chinese MP. He was 
 
again assured by the Chinese MP that the girl was to be ad.:.citted 
 
to the base. Witness then returned and found the Chinese guard

trying to pull the girl away from the i~ericans. Witness told, 
 
the ~mericans to pay no attention to the Chinese guard and pushed 
 
the guard_ away but did not strike him. The guard then brought

his rifle to port arms. Upon the 1...merican soldiers expressing

fear that the guard would shoot so~eone, witness told them to 
 
walk away with the girl at the same time .firing his gun ·into the 
 
air about five.feet tro:ci the Chinese guard. The guard again ran 
 
up to grab the girl and again witness told the· soldiers to keep 
 

·on walking. JU'ter this he returned to his guard post. Private 
Paniagua was present and witnessed the transaction as related by
witness. After the ~\merican soldiers:left with the girl Paniagua
obtained a ride into town. About an hour later the sergeant or 
the guard came to the gate with the Chinese guard who was crying
and holding his eye. The sergeant ot ,the guard asked accused 
if he had hit the Chinese guard and was told that he had not. 
ilccused was relieved about 10:00 or 10:30 and taken to MP head
quarters (R. 245·252). · 

On cross-examination accused stated that he did not exaLline 
 
the Chinese girl because the Chinese MP had checked her and said 
 
that it was all right for her to go on and that she lived in 
 
Hostel 6 (R. 262). ·He told the soldiers to walk off with the 
girl which they did~ the Chinese guard followillf; then, hollering 
at the:ci in Chinese and trying to grab the girl (R. 263). He 
did not know the Chinese girl although he had seen her pass
through his gate on several other occasions (R. 265). 

In response to questions asked by the court accused said 
that he did not try to take the girl into the guard shack (R. 271);
that he was unable to identify the witness Lo as the Chinese guard
and that the last he saw of the girl, the lu:i.erican'.··soldiers and 
the Chinese guard they were walking toward Hostel 6. (R. 272, 27J) 

5. Reb~ttal evidence: 

(a) Captain Fowler was recalled as a witness for the prose
cution and testified that he was assigned as commanding officer 
of the unit on 21 February 1945. The sector commander told him 
that the 12llth Military Police Company was in a deplorable con
dition and that there was a definite clique in the organization
that had to be broken up. One or the first things Captain Fowler 
did was to talk to various nembers of the unit including the 
sergeants and·corporo.ls of the guard to find out what men were 
in the clique, who were continual "goof offs" and who were not 
available for duty when they should be•. From these conversations 
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.he compiled a 	 list of seven to ten nen among when the name Of 
 
accused. appeared.:· (The defense objected to the evidence concern

ing the clique but was overruled) (R. 283, 284)• He named the · 
 
meobers of the clique as Love, Paniagua, Printy, Mason, Killilea, 
 
Durant, Ga.war and ~l.rl:latrong. (The law LJ.ember ruled so many of 
 
the names which designated witnesses who testified be stricken 
 
out. This rule was not to affect the applicability of this evi

dence to the accused as a natter of his credibility) (R. 284).
Captain Fowler learned that accused's character was bad but he 
had no personal knowledge of the individuals involved in his in

vestigation. He had talked to Dettnan, Yocom, Filling, Leffel, 
 
Keenan and Blitek1 six key men of the organization. He could 
 
not remember what each said but did remember the answers to hi~ · 
investigation gathered fron then as a composite group (R. 285, 286). 

Captain DeWitt Harry, Base Security Officer, a witness for 
 
the prosecution, testified· that he was liaison officer with all 
 
Chinese units on the base, his duties being to post and act with 
the Chinese on the location ot all guards and to co-ordinate the 
activities of the Chinese and Ac.erican guards. The base is un4er 
control ct.the Chinese (R, 289, 290). It was the duty or the 
Chinese soldier guards (of whom Lo was one) to check, in co
operation with the Chinese MPs, all Chinese entering the base. 
No Chinese were allowed to. enter the base without proper identi- 
f ication. The lu:ierioan l4Ps had no jurisdiction whatever over 
Chinese oor:rlng in or going out of the gates exoept·to "back up"
the Chinese MPs and Chinese soldier guards (R. 292;29;). The. 
Chinese guard and Chinese·MP on Gate 3 had what amounts to con~ 
current jurisdiction there (R. 295). 

(b) Oorporul. Jatios-B.-.roaom, o. defense. wi~ness, test1:r1ea that 
he had never had any conversation with Captain Fowler regarding
the general r~putation of the accused and that Captain Fowler 
had not asked him concerning same. On examination by the court,
the witness testified that generally s~eaking the reputation of 
the ~caused was excellent (R. 302, 303). 	 . 

Sergeant Duane w. Dettman, a defense witness testified that 
he was the chief clerk of the outfit, that the ge~eral reputation ' 
of the accused in the organization was very good and that he had 
never talked with eaptaiil Fowler with regard to the accused's . 

· reputation (R. 304, 305). · 

6. ,Ui extended .discussion of the evidence is not deemed 
necessary except as it may pertain specifically to the matters 
hereafter distlussed, It shou,ld here be noted, however, that t'he · 
evidence adduced by the prosecution and·the defense is directly
in conflict, and that, taken as a whole, is not or such quantity· 
or quality as to Substantially compel n oonviotion Such must · 
 
be borne in mind in deter.mining the questions pres;nted by the

reaord, 
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• The accused introduced evidence showing his general reputa
tion for good character and :military efficiency. The rule 
concerning the admissibility in military trials or character evi
dence is set torth in paragraph ll2b, Manual for Courts-Martial 
1928, page 112, which provides: · - · 

"The·accused may introduce· evidence of his own good
character! including evidence of his military record and 
standing n order to show the probability or his innocence, 
and it he does so the prosecution may introduce evidence 
in rebutto.l". . 

Whether the words "evidence of his own good charaoter" mean 1s 
to the traits involved in the offense, with which he is charged 
or as to good character in general is unnecessary to discuss in 
view of our opinion in this case. The prosecution attempted to 
rebut the' evidence of good character and military efficiency of 
accused by testimony of Captain Fowler to the effect that he had 
talked to six of ninety-seven men in the organization and gathered
the opinion from them th~t accused was a member o~ a clique,
that he .was a "goof-off", that he was not available for duty when 
he should.be and thu.t his character was bo.d. Insofar as this case 
is oonoerned we shall only·discuss the question as to accused's 
reputation, as herein lies, in our opinion, error that together·
with other matters require disapproval ot the findings and sen
tence. Character refers to the inherent qualities of a person
while reputation refers to the ·estimate the community in general
has formed as to character. In our opinion it is well settled 
that evidence of good chtiracter or bad character is limited to 
what the general opinion of the community is or, as in this case, 
the general opinion within the organization ot which accused is 
a member. It cannot be established by individual opinion. It 
is stated in section 333, Wharton's Criminal Evidence that: 

r • 

"Reputation cannot be established by the opinion or 
witnesses as to tho character of the defendant; it must be 
established by proot ot the way the community.regards the 
accused. It cannot be proved by a statement ot one or two 
individuals but must be such as is generally. current in 
thd community**'*"• 

There are many forms ot expression, by which a.ii effort has been 
made to d~fine of what general reputation consists. Some of them 
are, common opinion that in which there is general concurrence, ' 
prevailing opinion !n that circle where one's character is best 
known, common report. among those who have the best opportunity of 
judging ot his habit~ and in-;,egrity, and common reputation among
his neighbors and acquaintances. This does not mean, however, 
that the majority has voiced 8.1'.\ opinion, as the reputation may 
be a general one even though the basis of the inference as to 
such reputation is gathered only from utterances of the minority 
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ot the community. In Cunningham v. Underwood, 116 Federal 
Reporter 80) at page Sll, the court stated: 

"The •oo:mmunity' whose estimate of character is to be 
· ascertained is, therefore, composed of those called by some 

jurists 'his neighbors', by others 'his associates or acquaint
ances' and by still others as those who are 'eonversant' with 
him. ·The provable general reputation of one is, in a l_arge . 
sense, the prevailing estimate ooncerlling the pe~son inquired
about entertained· by the oommunity thus defined. It must 
follow, therefore, that it is not necessary that a oharaoter 
witness shall be able to say that he knows what a majority, 
or any other particular number, of the persons conversant 
with. the person inquired about say about hiln. If the witness 
has hear.d enough to enable him to say that he thinks he knows 
the prevailing o»inion entertained of him by his acquaintances,
he -is oompetent to speak, subject to· oross-ezami~ation c.s to 
source, extent and corre?tness of· his information * * * "• 

· Wigmore on Evidence, Third Edition, section 1610, quotes
from Thomas Hardy's.trial as follows: . . . 

"You cannot, when asking to character, ask What has 
A. B. c. told you about this man's ohc.racter? No; bl.rt,

-what is the general opinion concerning him? ·Character 
is the slow spreading influence ot opinion,· arising trom 
the deportment or a man in society. J~ a man's deportment, · 
good or bad, necessarily produces one oirole without another,.
and so extends itselt·till it unites intQ one general opinion,
that general opinion,is allowed to be given in evidence". 

• \ • I . . • 

In CM 196371, St~nbers, 2 B. R. 349, the Board ot Revi~w 
quoted Greenleaf on Evidence l~th Ed. p. 586: · · · 

, , "* * *;., r~putation involves' the.· notion ot a .general
· estimate· ot the community as a whole - not· what a tew per

sons say, nor what many say, but what the community actual
ly believes". · . · · . . ' · 

. In Moore v. Unite~ States, 123 Federal Reporter Second 
Series 1 2011 after the defendant had ottered evidence ot, good 
charac"Cer tne prosecution ottered evidence in,rebuttal thereof~.· 
One witne~s testified that the defendant had a reputation tor 

.violating the Internal Revenue Laws tor about 1,"ive years and that 
he knew that his reputation in the community in which .he lived b7 
hearsay. He .~tated that he had heard neg.roes who worked tor 
def eJldant and' who· 11ved in the same count_)' speak about~ him. There 
were only ~wo negroes who told the witness about the detendant 
He then gave the nmnes or these two people to whom he had' talk:d 
 
"mother rebuttal witness was alloM)d not only to testify as to • 
 
the reputa~1011 or .detend~t ,but__ was also allowed to· go, into de.tall 
 

. . ,. . . 
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as to what certain persons had said about him.; The coUl't in , 
 
holding that this was error stated: 
 

"* * *Reputation is not what a few persons say or may
think about the aooused, it is.what the community generally
believes. * * *Moreover, as a general. rule, it is error 
tor a witness testifying as to reputation to quote what 1 

others have had to say". . 

· Captain:Fowler did nae testify that the general reputation
of accused was bad. His evidence was that he learned this from . 
9-is conversation with the sector aommander and the six men he 
mentioned, two of ·whom could not recall having conversed with 
him about accused, and another one of whom testified as to the 
good military record ot accused. Since the witness, in talking · 
to the men named, was merely seeking :to ascertain who belonged 
to a "clique" the members of which were "goof·otfs" and who 
were not available for duty as they should be it further seems· 
obvious that hA was testifying as to his opinlon based upon what 
he was allegedly told as to accused's membership in the clique.

"'Personal opinion is not competent to prove'reputation. Nor can· 
 
proof as to general reputation extend to particulars (sec. 172, 
 
Underhill's Criminal Evidence, p. 303). The rebuttal evidence ' 
 
as offered by the prosecution should have been limited to repu

tation as opposed to what may have been the character of accused 
 
gathered from his conversation with a limited number of men in 
 
the organization. It is of .course elementary that the prosecu

tion in rebutting evidence of good character is bo\lild by the same . 
 
limitations as the aooused in offering evidence of good character~ 

From the foregoing authorities it is clear that the reputation

of accused cannot be proved by stating what others said abou~ him 
 
but such proof must be general in nature, that is the witness 
 
must be able to state what is generally said regardless of his 
 
individual opinion and regardless of particular acts of conduct. 
 
Onoe he has stated what is generally said! then such witness ma.y

be cross-examined as to his means of know edge, to whom he has 
 
talked, and what they have said. In view of this, ·we are of the 
 
opinion that the prosecution's rebuttal character evidence was 
 
~ncompetent. It tailed to show general reputation but on the 
 
contrary was merely an expressiQn of Captain Fowler's opinion . , 
 
based on 1 interviews with six ot ninety-seven men comprising the 
 
·o~go.nization. Consequently its admission was .error. · 

I 

·: 7. Captain Fowler t.estitied that he prepared a "list" of 
the members of the "clique". He then named some of the members 
 
on such "list". ~\f'ter first overruling-a defense objection to 
 
the witness naming the members of the "clique" the law member 
 

. later ruled that the names of those who were witnesses . in the. 
case would be stricken but that this ruling did not affect the _ 
applicability of the·evidenoe as a matter of credibility of the 
accused•. Paragraph 124,E, Manual tor Courts-Martial, J.928, pro
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vides: 

't!Varioua· Grounds--General lack of veracfty. --Where im
peachment of a witness on this ground is undertaken, the imp

. peaching evidence must be limited to evidence of· his general
reputation tor truth and veracity in the comm.unity in which_ 
he lives or pursues his ordinary profession or business. In 

· 	 the military· service 'comm.unity' may include the witness's 
organization, post or station. Personal opinion as to · 
character is not admissible~ except that a witness may! attar 
testiffing that he knows the reputation of the person n 
question as to truth and veracity in the community in which 
he resides.or pursues his ordinary profession or business,
and that such reputation is bad, be further asked whether or 
not from his knowledge of such reputation he would believe · 
the person in question on oath. ~\f'ter such impeaching evi
dence, evidence that the witness's general reputation tor · 
truth and veracity in such community is good may be used in 
rebutt~l. 	 · 

"Conviction of crime.--Evidence of conviction of any
crime is admissible for the purpose ot impeachment where 
such crime either involves moral turpitude or is such as to 
affect the credibility.of the witness. Proof of such con~ 
viction may be made by the original or admissible copy ot 
the record thereof or by an admissible copy.of the order 
promulgating the sentence. Before introducing such proot,_
the witness must first be questioned with reference to the 
conviotion sought to be. shown, in order that he may have ~ 
an opportunity of denying or of admitting and'expla1n1ng it. 
If the witness admits the conviction; other proof. is unneces
sary._. EvidenQe .relating to an· offense not involving lI).Oral
turpitude or affecting the credibility or the witness should 
be exoluded". 	 . · . · . , 

Patently there is nothing in this evidence relating to co~viction 
of any crime involving moral· turpitude. Uor does such' testimony
question in any way the general reputation of accused for truth 
and veracity. · There is nothing reprehensible per se in being a . 
member of a "~liqtie". While evidence that accused was a "goof off" 
and did not repqrt for duty as he should have might, if properly
presented, be competent to rebut evidence or his good military . 
record! i'ti no more,,.. establiahes him as a stranger to truth than it. 
establ shes tor him a· generally malodorous reputatic·n. We there
fore conclude t4at the admission or such testimony tor the purpose
stated by the law member was error of such a nature as to un- · 

·justifiably impugn'the credibility of acoused's testimony and 
therefore prejudicial. ·· 

8. Before pleading to the charges and specifications the 
 
accused by written mo~ion, Exhibit .\, m0ved the court to strike· 
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Specifioation 1 of Charg~ I on the ground that it was vague in
definite and uncertain in that it did not name the Chinese female 
involved and did not set forth the standing orders alleged to 
have been violated. In the alternative and in the event the 
motion to strike was denied the accused moved that the prosecu
tion be required to make the specification more definite and oer
tain by setting out the name ot the Chinese female and_ the order 
referred to. The motion was denied in its entirety. Since the 
specification did in fact allege an offense the motion to· strike 
was properly overruled (CM 235407, 22 B. R. 32). "However, it is 
our opinion that the court should properly have sustained the 
motion to make·more definite and certain. In CM 122636, para
graph 454 (33), Digest or Opinions or The Judge Advocate General 
1912-40, page 353! a case involving the disobedianoa of standing
01·ders, it was sa d that "It would have 'been tho botter course 
to set forth the order referred to" but 1t was held that the . 
error in framing the specification.was not prejudicial in view of. 
the plea of guilty and the fact that the order was·not a direct 
command but a standing order. In CM 210015, ~uiir, 9 B. R. 201,
a motion to strike was made on the ground tha . e specifications
did not with sufficient particularity allege wherein certain cer
tificates set forth were falso. The speoifications did allege
the falsity of such certificates in their entirety but it was the 
theory of the prosecution as declared in the opening statement 
that they were false only in certain material respects. It was 
said in that case "Under the circumstances it would have been 
proper in the interest of clarity to amend the specifications to 
specity the particulars of the alleged falsity". It was further 
said, however~ that the failure of the court to take corrective 
action was no~ shown to have in fact misled the aocused to the 
prejudice ot his substantial rights. From the above authorities 
it seems clear that the better procedure would have been to have 
sustained the alternative motion. Whether failure to do so co.n be 
said to constitute prejudicial error must depend upon the peculiar
ciroqmstances of this case. It must be noted that the evidence 
indicates that ·more than one order was involved. Captain Fowler 
testified that while he had not seen Memorandum 26 he ·had seen 
base memoranda and directives covering the same subject which he had 
digested and incorporated into speoial orders for the guard. From 
his testimon.r it is apparent that there was mre than one order 
covering the admission of Chinese aiviliails to the air base. Upon
ottering Memorandum 26 in evidence, the trial judge advocate was 
asked.whether it was the order allege~ to have been violated! to 
which he ;-eplied it waa an order which a.ccused was oho.rgE)d w th 
violating· (R. 17). It would al.so appear from the testimony of 
Co?'poral Bl1tek, althoush ho was a defense witness, that certain 
Chinese civilians living in hostels on the air base were permitted 
entry w1thout possea.11118 the three types ot identification ·set 
torth in Memorandum 26. ··under such circumstances it would seem 
that in justice to the acoused the particular order or orders; with 
the violation.at which he was charged, should have ·been set forth · 
with partioularit7. While no continuance was requested ·after 

,' ·, .:· .. l) .. 
"''\ ··.' 
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denial of the defense motion, we fail to see how continuing the 
proceedings coUld have availed the defense. It was not time but 
information which accused sought and this the prosec~tion persisted
in withholding. · 

9. The witness Lo testified that sometifile after the incident 
at the~gat~ had taken place he.reported it to his officer. In 
response to questions asked him by the presidait of the court 

'he stated that his report to the Officer was the same as that 
to which he had testified at the trial and then.recited in con
siderable detail what he had told in his report (R. 115, 116).
This testimony was self-serving and incompetent. Nor was it ad
missible tor purposes of corroboration. The witness not having
been impeached, it was not,permissible to corroborate his testi 
mony by showing that he had made previous statements out of court 
in conformity with his testimony under oath (70 c.J. 789, 790; 
CM 209548, 9 B. R. 77), 

lO. In his final/argument the trial judge advocate described 
the defense o.s "dreamed up" (R, 312) and referred to "dust" thrown 
by the defense (R, 311, 317). He also said that the injured party
(Lo) was a witness before the court five times and related the 
same story ea.ch tJ.Ir.e with one i:mmnterial exception (R• 312). .Ac
tually Lo appeared es a witness but three times and there was a 
 
material variance in his testimony as to time. It was further 
 
sta.ted that the court must justify between the witness Lo, whose 
 
testimony was five times true, and a self-serving accused and a 
 
prevaricating pal (R. 321), The details of Captain Fowler's 
testimony was singled out for special attention and the court was 
again reminded that the deplorable conditions in the acQused's 
company was due to the accused and members or his olique (R. Jl6);
that it was the Captain's conclusio~ that the character of accused 
was bad (R. 317). The names of_ those members of the clique who 
had testified were again improperly impressed on the court · 
 
despite the tact that those names had been stricken from the evi

dence (R. 316), It need hardly here be said that had such testi 

mon_y remained in evidence it would have been highly prejudicial. 

From the prosecution's final argument the o0urt receives . 
its final impression of the government's case against an accused, 
 
In any case. the trial of which extends over several days and 
 
in which a great deal ot evidenoe is introduced a summarization 
 
ot the evidence together with the remarks made !n reference 
thereto may well assume a· relatively large importance in the 
 
impression at the case· carried by the court into its deliberative 
 
session, Consequently, it is important.that the trial Judge ad

vocate, in summarizing his case, be accurate in citing the evi

dence,· scrupUlously confining it to testimon1 ot record that he 
 
be temperate in h.ts use of language and refrnin from i;king un
warranted references and assumptions~ '!1h1s does not mean that 
 
he ma1 not make suoh comment as the .. evidence ma1 reasonablf 
 

. justify or that he J!l&Y not expound his case with vigor. · But 
his obligation to tair11, honestly and tru).y present the govern- . 

. .. 
- 14 



(~) 

ment•s case (CM ETO 2885, Nuttmann, 1944; Dig. Op. ETO,- p~ 703)
extends to his presentation-of the ·entire case including.his
final argument. It may be difficult to recall in detail all of 
tho evidence introduced at a trial extending over a period of 
three days. It may also be conceded tba.t in the he at or a. hard-
f ought case it may not be easy for.a prosecutor to remain unpreju
diced. Nevertheless, his duty as an officer or the court re
mains the same. 
 

In Winthrop's Military Law and Precedents, Second Edition,

Volumes l and 2, Reprint 1920, it is said on pp. 193-4: .. 

"Duty as a minister ot Justice. ~t was re.marked by
the judge in a late case in the Central Cri.minal Court of 
London, that it is· •a general principle of criminal pro
cedure that counsel· .for the prosecution should consider 
themselves not merely as advoo'a:tes but as ministers or 
justice, nnd not as struggling for a verdict but as assistants 
in the asce.rtainment of truth aocording to law•. Similarly,
in a 'leading criminal case in Michigan, tha court observe:-
' ..\. public. pros~ outor is· not a plaintiff's attorney, but a 
sworn minister of Justice, as much bound to protect the 
innocent as to pursue the guilty•. So, O'Brien says of the 
judg& advocate;--'He is to use no undue means to secure the. 
conviction rather.than the acquittal of the a.ocused'.*.* *. 

"* * *J.nd in a later c~se it is remarked:--'The only
legitimate Qbject of the prosecution is to show the whole . 
transaction as it was, whether its tendency is to establish 
guilt or innocence. The prosecuting officer represents the. 
public interest, which can never be promoted by the convic
tion or the innocent, His object, like that of the court,
should bo simply justice and he has no right to sacrifice 
this to any pride of professional success•, * * *" 
The remarks of the trial judge advocate were improper a..nd 

not consonant with the above,prinoiples. \Vb.ether this or any. 
one or the other er.l'Qrs previously noted would, if standing alone,
constitute error ct such prejudicial nature as would necessitate 
holding the record legally insutticient need not here be determin-' 
ed Each is but one ct several errors the cumulative ettect ot 
wh!oh, considering the_oo~tradictory nature or the evidence,
makes it impossible to-say that the substantial rights of tne 
accused were not pre·jud.1ced or that he was accorded that fair .. 
and impartial trial which our system of milito.ry justice oontem- : 

·plates (CM 200989, S B.R. ll, l+O; CM 210404, 9B.R, 271;'\274),
' ' I • 

ll, The record d!scloaas that the aoouse~ at the time ot 
the trial was 8) rears ct age. He was inducted at Chicago,
Illinois, l February 191+3 and had no prior service. 

. .\_ 
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12. The Board of Review is of the opinion that the record 
.ot 	 t~ial is ~eg~ly.insuffioient to support the findings. and 
 
the senten,,oe. 
 

, /s/ John G, O'Brien , Judge Advocate 
.. 

/s/ Itimous T, Valentino , Judge .Advocate 

\ . 

/s/ , John F, Fontron , J'udge ..ldvocate 
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. "' CM IBT 581; CT 30 (Mason~ Fred G.) 1st I~d. 	 ~ 

BRANCH OFFICE OF THE JUOOE ADVOCATE GENERAL, USF, IBT, APO 885,
c/o Postmaster, New York, N. Y., 18 August 1945. 

To: Commanding General, China Theater,· APO 879·, u •. s. Army. 1 

1. Herewith transmitted tor your action under Article ot 
War 50!, as am.ended by the act of 20 August 1937 (Pub. No• 325, •

Q 

75th Cong.) and by the act or 1 August 1942 (Pub. No. 693, 77th 
Cong.) is the record or trial by.general court-martial in the 
case or Private First Class Fred G. Mason, 36729381, 12llth 
Military Police Company (Aviation), together' with the r ore going 
opinion or the Board or Review constituted in the Branch Off ice 
of -The Judge Advocate Ge·neral with the United States Forces in 
India Burma. This Branch Office is :also empowered to pertorm tor 
the United States Forces in the China Theater the duties which 
The Judge Advocate General and the Boards of Review in his oftice 
would otherwise be required to perform in respect or all cases not 
requiring approval or confirmation by the President. 

2. I concur in the opinion or the Board or Review and, tor 
the reasons stated therein, recommend that the findings and sen
tence be vacated and that all rights, priviloges and property or 
which accused has been deprived by virtue ot said sentence be 
restored. 

3.. Inolosed -h~rewith is a form or action designed to carry
into execution the recommendation hereinabove made should it meet 
w1th yrur approval. · ' 

2 	 Inola. 
Record of Trial 
..1.ction Sheet 

(Findings and sentence vacated. 

/a/ William J. Bacon·
/t/ WILLI.AM J. BACON, 

. Colonel, J.A.G.D.,
Assistant Judge Advocate General. 

QC1I) 2, USFCT, 8 Sep 194.5) 
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Speoit'ication .3: (Disapproved by. reviewing. authorit~) · · ·. 
•·

Specification 4: In that. Private Percy D. l'~, 3.30Jrd . • · 
...	Q.uartermaster Truck Company did; _at Ledo Assam, ·1 

!ndia• on or about 2 Ma.rel}. 1945, telon.iously take, · 
steal, and carry away one pr trousers, wool O .n. · · .. 

·.' one Shirt wool o.D. and one jacket, field ot ·the . 
value of ~bout $14.67, ,Property of the United States. 

·:.furnished· and intended for the Military Service .· 
', th~r1:eof' •. 

\ . ' "' 
· S_pecifi~-~ti.o~·-s: In that Private· Percy D. Pugh, jJO,Jrd. · 

Q,us:::-terma:ster Truck Company did 1 ·at Ledo .ASsam, I~dia, ·. 
1 · 	 . on or about 9 March 1945, feloniously take, steal, and· 

-_. oarry away one shirt, w:>ol O~D. ·and on~ pr trousers, . 
· · wool o·.n. ~of the value of abou,t $8 .57,. property of . 
· the United States furnished and intended tor .the · . · 

" Military- Service thereof.· . · · · 
'" '-.. . 	 . . 

.... : Ac.Cu~ ed. i)i~aded not'- guiity to the Charge and' Sp,ecitio~tions 
.. and was found· guilty of' aJ.l of . them.· .Evidence of one .previous · 
. conviction was introduced. He was sentenced to be dishonorablf 

·.: 'disoh'arged the service t to :forfeit all pay and' allowances due . 
.· . or to become ·.due and to be confined at hard labor at such place 
· . as the· reviewing authority may direct for three years.· The · · .... 

reviewing authority_ approved only so muoh of· the findings as 
 
. ·.tinds· the accused· guilty.of Specifications 21 4.and 5 ot the 
 
:<>Charg13 and 9f the Charge •. Only so. much of' the sentence as pro

. 	 vided 'for. dishono_rabl~ discharge, forfeiture of all. pay and 

allovm.noes due _or to become due· and confinement at hard labor 

./for two years was approved. · 'The Unite.d. Stat.es Disciplinary : 

··Barracks·nearest«the port of debarkation-in the United States 

·was designated as.,tha place:of confinement. · The· o:r.-der· direct


.. ing the. execution of the sentence was w1 thhold anO. the rcgord · 
 
. -_of trial: we.~ torwarded pursuant to .Article ot War 50-1/2. . · 
 

. . ' . _,.·_:. ' . . . 	 ~. ~. 

: .. :h :.on:or.about the. arter~oon or- s Ma.roh·1945, cor.P.o~ai: 
• · ; Durant; who. four or f'ive days before· had' left· tor Nanti on 
"_.-.··convoy, retu_rned to his stat~on.· ~d-. observ:e¢ ·t~t. his overcoat,, 
·. OD trousers, OD shirt,· khaki shirt~end pan~s;· a field jacket · .· 

· 	 and some underclothes were. missing (R. 12).; ·These clothes were" 
. marked' with his init'ials and th~ last. four digits of ·his serial 

number (R•. 13). ·He ·oaUght' aocused; mo lived,··iri the same ,tent, . 
. delving into· ~s barracks• bag and._'upon· being a'sked "What ha was : _ 

• 	 doing in it" t ~oousea said it was. his•. 'Du.rant called .attention .. · 
":·~o the taot.·that it· had Durant •s name ·on -,1,t and· aooused Sllid, . · : 

.'. .· I'm. sorry,. I thought it.was mine"•:.At"a la.tar date Lieutenant· 
: -_Sisney looked 	 in .the. toot· le>oker_ o~ accused and Durant's field , . 

jao~e~ was: ~t th~ ·;bot:tom ·or it •. on· tlle night. of" a Maroh, pur~t,
':._·:_,.;'_.._.·:--.."... ': .. ·: > '"' '"' ·····:;'~~-·:/-: ':.:··!;_~·::'.; ,·, ' ..:;·.!"}:/:~:

. ' .. ··.· ·.·:~'~.2·.).y:. ;.'j ' , 
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Oorpor~l Peterson and accused were sitting in their tent and ao
oused owned .he took the clothes at that time". About two nights.
later he admi~ted taking Durant's, ·Edwards's, Paterson's and 
Corporal Tho:mas's clothes. The latter were prasent at the time 
this statement was made by accused. Accused said he sold the 
clothes. Durant never wore any of accused's clothes and he did 
n9t believe accused ever VwOre hi~ as he was not "supposed to" 
(R. 14, 15, l6, 17) • 	 .. · · · 

. . · On 5 Marr.h Corporal Peterson "went on convoy to Shim" and 
yvhen he retu:;.•:i:1ed the next day his OD overcoat, OD shirt and OD 
trousers wero missing. Accused lived in· the same tent. On the 
morning of 9 ~arch, while Durant was present, Peterson asked 
accused "to get my clothes". Accused said no and l,>eterson re
plied! "Well! if we go, to ~he Chinese camp .and find out you sold·· 
them t woula be too bad". Accused then admitted taking them 
(R. 19}. Lat.ar the same :inorni1:g acousoq, brought in an OD shirt 
and OD pair of ,trousers. These were not Peterson's. . Peterson · · 
laid them on tho bed when Sergeant Cofield walked into the· tent · 
and he did not know whether Cofield or Pugh took them (R. 23). 
They were :marked with tho name "R. Brown" and numbor "305111" 
(R. 20, 21). T.hoy were :marked Prosecution's Exhibits l and 2 f'pr . 
identif icatic•n. Accused brought tho so in after Sergeant Cofield 

.. 	 told him "to got those olothos ho. he.c~ taken away by 8:00 o'olook 
or go td jail" (R. 23). · . . · · 

On or ab.:iut 8. March 1945, Corpoi·al Chaplilan mi ssod· an' OD shirt, 
OD pants, kha..~1 shirt, khaki ·pants and overcoat.· Accused lived 
across, tho walkWay from· Chapman· (R. 25), Attar reporting the loss 
to Serg0ant Cofield, at about 9: oo· o' olook at night ho found . 
aoousod in a basha with some natives and another soldier (R. 26). ·_ 
Accused would not oomo to tho oompany area so Cha~ got·another
soldier. and brought aocused to the first sergeant's tent. He · ·. · . 
denied knowing anything· about the olothos and then wont to· another,· . 
tent. Chaprila."l and Wadsworth 1'oll9wod him. Wadsworth sa1d 1 "if ~e 
would tell a bout the olothos 1 t would make it easier tor hlm''. . ·. 
Accused. and Wadsworth wont outside, talked, and then called · · · ·. 
Chapman.· Accusod stated "he got the clothes" (R. 27). Chapman
admitted on cross examination that he had hit accused in the hoad · 
when ho wont to tho basha the second time to get him (R. 28, 29) 1 . 
but did not threaten him after returning to the company area (R.JO} ! 
Acousod said that .he w9uld got the clothes baok tbo noxt day (R.J4)t 
The next morning .aooused ·brought an OD shirt and a p~ir of OD pan_ts, 
to accused's tent and told Chapman they were Chapman s clothes • 

. Chap.man looked for his serial numbor but the clothes did not belong 
to him (R • .35 38). He saw the name "Walker". in the pants but did 
not see anything. in tho shirt (R. 38). From tho tent of' aocusod 
they went to tho "Chinaman's"· and aooused asked for thG. clothes . 

.back. Thero were "a·fow overcoats .by tho main pile", but thoy 

- 3 






(96) ' . . 
 
·wouldn •t lot Chapman soo them. Abou\. ·nine or ton o'clock (wit~ 

ness could not recall whether it was the same d~)' the ''inspector" 
 
called Chapman to his off ice to initial the clolihes. Chapman . 
 
identified the exhibits marked fol' identification as the ~nes ·he 
 
initialed in tho inspector's off ioo. The pants had "W-5111" and 
 
the name "R. Walker"· printed in th om. He did not see. any name or· 
 
nt::mber on the shirt ·when he made the identification at the trial 
 
(R. 35,)6, 37, 38). (There is no showingtmtthese were 
 
identified as tho same pants and shirt accused firsy·showed-.

Chapman. ) .· . · . - · ' 


Accused tcok tL.e stand. to·testif!r as t'o·threats,:niade by 
 
Chap.man, Petoi·son and.Wadsworth. On the night of 8 March accused 
 
'went to Sergee.nt Cofield's tent w:t,.th Chap.man·and on the way he 
 

·denied knowing al:x:lut any 9lothes. · About tv.o hundred yards from --: 
· the tent .·chap:aan .said, "If you don't' talk about this and say you· 

didri.'t get tJlls stuff I am going to hit you in-the. bead". Chapman 
then hit him. and said, "If you 6.on't tell the truth that you got 
the clothes I'm going to hit you in the .head". Chapman hit him 
again but· still aocused denied talc1ng tho clothes. · Chapman again . 
hit him• They then went into· Sergeant Cofield's tent ·and Wadsworth, 
Johnson, Cofield and the supply sergeant wore ther~~ Aocused · 
testified that no one threatened· him inside the tent. He then· 
stated that WRdsworth said,.. "Pu~h, did you. take the clothes? It 
youtookt.h.e olothes you.tell tLie truth or you'll get killed"; 
Accused denied confessing to Wadsworth but admitted that he did · 
to Sergeant Cofield (R. 32, 34)·. ·. . . ~ . . · · . 

First ·sergeant Cofield is in tho same company as aocused. On: 
or. about $ March, Chapma.n:, Wadsworth and accused· oamo to his tent 
and Chapman said accused had taken his clothes.-· Accused d.enied it. 
About halt an hour later they camo back and accused -ad.mi tted- taking 
the _clothes. The next morning Lieutenant Sisney and Cofield round 
a jacket marked "L D 7762" in the foot looker of aooused •. Durant 
identified the jacket as belonging to him•. Cofield went to 
Peterson's tent and picked up the shirt and pants accused attempted· 
to give to Peterson•. He identified the marked exhibits as the · 
clothes and they were introduced in evidence~ Ho checked with the. 
.3304th Q,uarter.master Truck Company ani round trey, had a soldier · · 
named Ralph Walker and the la.st four· digits of his serial number . 
w~re 5111. · He did not ask about the shirt (R. 46-49). 

'. . 
· Corporal Ralph Vlalkor. missed a· pair or 'on trousers on 10 March· 
1945. Tho identification mark in them was "RW-5111" and ·"W-5111''• 
He had tho pants ~he day bofore. He· identified Exhibit 2 as be).ong-. 
ing to him and testified that .ho received. them from the Q,uarter.mastel_ 

. Warohouse, Fort Benning, Georgia. He and Private· Brown occupied tho 
. a~o tent. .. . · 

. Pri:ate Rutus Brown. testified tha:t he mi~sed an OD shirt. with· . 

. -. 
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his- name "R. Brown" in it Ho !A tifi d '!l'...."'ibi l 	 (9?). . •;~ : · u.en · c ~ t as belonging
to him (R. 39, 4'4}. , . 

. Agent F_rank A. Edel~, C:i.'1.filinal Inv~stigation Di~ision took 
a sworn statement (Exhibit 3) from accused.· Before doing s~ he ·· 
read and explained the 24th Article of. War.· ·Agent Edelman did not. . 

, 	 explain to accused that previous confessions :made by him to Cofield,? 
Pe uerson and C~apman could not be used against him am that it · 
a?cuscd chose to remain silent his silence could not be used against:
him {R. 50-52_}. .. . _ · . 	 . . . ·. 

' 	 . . ' 

~t was stj;pulated between the trial judge advocate, defense 
 
oouns'ol and c..•;()used tha~ the values sot out in the rospoctive 
 
spocif ications were as alleged. It was further stipulated that . ·. 
 
the articles :a:antioned in the several specifications were all 
 
property of tl.18 United States Government and wore is.sued for use 
 
in tho mili ta.L'Y sorv ice thereof. · 
 

. . 4."- The aeousod, having had his ·rights explained to him~ elected: . 
to remain silent and no evidence was introduced ·by the defense.. · ., . 	 ' . . 

5 ~ · The Ao"t;ing Staff Judge Advo·cate was ;of the opinion. that the 
oral confessions to Sergeant Cofield and Corporal Chapman were not 
properly fr1 evidence: because of improper inducement. He also · · 
believed t.:1:.iat the written confession should not ha.v:e been admitted 
because t!le. evidence did not show that the prior improper induce~ , 
ments did not continue and that tho subsequent confession was not - 
the result of the same. in:f'luonco which rendered the prior oon- - ' 
fessions inadmissible. In accordance w:tthtb.e judge advocate's:~:<. 
reco:mtJ.ondation as to the exclusion of ·these eontetlsions1 .the review
ing auth9rity·ap,provod. only Spocifioations 2, 4 ·and 5. For that , 
rea.son·we will disregard the. niontioned confessions in- this opinion · 
except as they_ may consti tuto error prejudicial .to the substantial 

,rights 9f the accused as to Specifications 2, 4 and_.5• 

The proof shows t.bat both Ch~pman and. Peter~on missed:· an OD

ovorcoa.t, an OD shirt and an .QD pair of trousers •. From the. record 
 
it is evident that Specification 2 refers to clothing taken from 
 
tho· possession of either Peterson or Chapman •. ·As later pointed 
 
out, it is obvious tbat s,uoifications 4 and S refer to clothes 
 
taken from the possession o:f' parsons ot~er than Peterson or _ . 
 
Chapman. Altho~h accused lived in the same tent with Peterson 
 
and would havo opportunity to take the clothing which the latter. 
 

· missed that circumstance alone would be insuf:f'ioierlt to warrant 
 
a finding of guilty. Nor do we think that tho added fact that 
 
accused brought a shirt and a pair of pants to Peterson stating 
 
that they wore the latter's warrants such conclusion in view or 
 
the surrounding circumstances. We agree. with the A~ting St~:f' 

Judge Advocate that accused's confession concerning Peterson s 
 
clothe~ was not voluntary and. was the· rosult of prior improper 
 

I· 
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influenoe USQd upon him. Subsoquontly, Sergeant Cofield told him 
'to get those olothes ho had taken away by 8:00 o'clock or go to 
jail". ·It may well be tm t ho thought he could not make his 

- position worse; having alread.r, under duress, admitted the taking,
by attempting to replace some of the ·artioles after a threat of 

· being· incarcerated. Although suoh threat is not avaiJ.able as a 
defense for the ·laroeny ot clothes /belonging to Brown and. Walker, 
yet it is a circumstance which, •under all the facts, does not make 
the·proof 01' theft of Peterson's clothes compelling.· Tho foregoing 

. is equally ·applicable to the clothes 01' Chapman •. · We therefor~ hold 
the record of trial legally 1nsuf1'1o1ent to support the findings of 
guilty as tc Dpecification 2. · 

.. 6. · From the rocord- as a whole it is evident that Spt1oi1'ication.
4 ·refors to clothes taken from the possession of Durant. Although
several persQ ns, including Durnnt, missed a shirt and pa 1r or pants, 
among· other things, Durant w~s tho only one who had a field jacket
taken,· which is included as one or the 1 tems of olotl;rl.ng mentioned 
in that .specification. We are unable to determine from the record 
whether accused's first confession to Durant in the presence o:f' 
Peterson concerning DU.rant' s olothi:-ig was before or aftor the . 

· coercive aots 01' Chap.man which the Acting Staff Judgo Advocate 
believed induced the confession -to Sergeant Cofield •. In view or 
thia we ~ro excluding.such confession in reaching a determination 
of tho le~o.l Sufficiency of this record. Aoousod was a tent mate 
of .Durant and as such clearly had tho opportunity to commit the, 
t~oft of the clothing issued to DurA.·_i.t. _Ono or the articles, the 
·riold jacket, was recovered from th~ bottom of accused's toot . 
 
locker, and the sumo dey Durant retl.L-:ned .from convoy he caught:

accused searching his barracks bag. _ , . · . · 
 

. 	 .. 
· · "Possossion of tho fruits ot orimG recently arter its 

. 	 commission justifies tho· inference that the possession is 
guilty. possession, and, though only pr±ma fnoie ovidenoo 
of guilt, may bo of controlling weigh~ unless expl~ined,by 
the circumstances.or accounted for in some way ·oonsistont 
.with innocence'' (Wilson v. u.s., 40 L.Ed. 1090). 

. "Evide11ce or recant unexplained possession of stolen 
goods raises a presumption of guilt or larceny. such 
possession must be conscious and exclusive"* * *" (CM CBI 
231 Cousins). 	 · 

It- ~s. sto.ted in J6 Corpus Juris,· -.Pago 875: 

"In m_ost ·-j~isd.lctions ~ 'i:f' the,. .Possession is recent,. 
exclusive, and unexplainod, the· presumption ot guilt is 
sutfioion:t to sustain a oonviction; but· in a few states 
~~i~~~i~ed possession, ol.~hough recent, is not _al.one suf-· · 

o 	 di;> so.· Tho .matter is of little reai·importanoo, 
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however., as it is infrequent t:1at the case is devoid of 
other evidence of guilt, ~nd it is everywhere recognized 

·that slight corroborativ: evidence of other inculpatory 
circumstances wlll support a conviction. Thus the fact 
that ac~used was present at the place where the theft . 
occurrea, or in the immediate vicinity or had an.oppor
tunity to bave co:mmitted the theft * ~ * are all circum
stances., the proof of a:ny one of which in addition to the 
fact of ~acent exclusive possession has been held to1warrant n. conviction". · . · ' 

The pre;:, .JD.pt ion is one of fact rather than law and is one 
which would w.n·rant a finding of guilty by the court martial in 
its capacity ns the trier of·fact (see 36 C.J. p. 873). Apply
inJ the foregning principles, the facts support a finding of 
guilty of lar;,::0ny of the field jacket. 

"Th1> possession of· pa;:t of the stolen property warrants 
the inference that accused stole all of it" (36 C.J. p. 8?<l; 
see also 32 Am.. Jur., p. 1053). 

Under a~.l the circilinstance's tl1e evidence warrants the in..: 
ference of guUt of theft from .Durant and is, excluding the con
fession :rrr···le -~o him, compelling in nature. If there was error in 
admitting accused's confession to Durant, we are unable to say
that such we.s IJreju.dicial to his sub: tantial right:.>. . 

_ 7. · It has been .held that the· a~ legation of dates in larceny 
charges ordinarily do not bave to be made or proved precisely, 
but it is significant that the theft charged·in·Specification 5 
was ~llegc~.to have occurred )n·9 March 1945, a date after the 
various. otb."3'.t' iter.is of clothi.::.3 had: been missed by the persons _ 
posses~.;ing them. It appears from the evic.ence that it was on 
that a1.te tllat accused attemptei.l. to retu".'~ .·a shi.rt rnd pair of , 

· pants to Peterson and Chapman. Thase 'tvo iter:is, Exid.bits 1 and 2, 
were later identified as those of Brown and Walker. We believe, 
therefore, that the in~end:oont of th~ pleader is apparent from 
the record and that it was his de.:ign that Specification 5 refer 
to the shir~ stolen from Brown and the trousers from Walker. 

The record is not clear as ·to t'i.e identification of Exhibit·s
1 and 2. When Prosecution's· E:dlibits l and 2 were mrked for 
identification Corporal Peterson testified that they .were the 
shirt and trousers brought to him by accused, that both were 
marked with the name "R. Brown" and ·t;ne pants also had number . 
"305111" marked in them. Accused. also called Corporal Chapman

· and showed hihl a shirt and pair of trousers but they did not . 
belong'to Chapman. When the trial judge advocate ·showed the 
trousers, which had been marked-Prosecution's Exhibit l f~r 
identification Chapman testified that they had the name R. 
Walker" printed in them' and also the JDB.rking "W~5lll" and that he · 
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did not see any.name or serial number in the~shirt. Sergeant 
Cofield testified that Exhibits 1 aild 2 were the shirt and ·pants 
he picked· up in Peterson's tent;. He did not testify as to any 
markings in th,e shirt and only by inf.arence that Exhibit 2 had 
the· marking "RW-5111°. Rufus Brown identified Exhibit 1 as his 
property~by the name "R. Brown"/ printed in it and Walker identi-' 
fied Exhibit 2 as his by the markings "RW-5111" and "W-5111". Al
though- the evidence is somewhat conflicting as to the markings, 
yet, having the exhibits physically before them and from 'the 
testimony taken as a whole, the court was justified in conclud

, · ing that accur8d t·ook Brown's shirt and Walker's pants and had 
given them tc Peterson as being the property he had taken from· 
the latter. · · 

8. From· the· foregoing it appears that there is only .com
petent compelJ J.ng proof of guilt .of Specifications 4 and 5 of 

. the Charge a"1.d the Charge. The thefts alleged in those speci
fications were separate transactions each of which involved · 
amounts of lesf;;f than $20, the m:'l.xin:um punishment by confinement 
for_ each offense being six months. . . 

9. ·The ·Board of Review is, therefore, of the opinio'n 
and accordingly holds that the record is legally insufficient . 
to m:pport th,:.: finding of g1;1il~y of Specification 2, legally 
sufficient to cr~pport the finding of ·guilty of Specifications
4 and 5 of the Charge and the Charge, and legally sufficient 
to support only so much of the sentence as involves dishonorable · 
discharge, total forfeitures and confinement at hard labor for 
one year. 

• /s/ John G. O'Brien Judge Advocate 

/s/ rtimous T. Valentine, Judge Advocate 

/s/ Robert c. Yan Ness · , Judge Advocate 

- 8 




(lQl) 

CM IBr 607 (PUGH, Peroy D.) 1st Ind. 

BRANCH OFFICE OF THE. JUDGE .ADVOCATE GENERAL with USF, !BT,
APO 885, U. S. Army, 13 July 1945. 

TO: The Commanding General, USF, IBT, .APO 885. ~ 
• 

1. In th~ case of Private Percy D. Pugh, 34173050, 330Jrd 
Q,uartermaster ·.rruck Company, J6th Q.uartermaster Battalion Mobile, 
attention lF1 in'Tltec'l to the foregoing holding by the Board of .. _., 
R&viw.v estt:r.:..ish~d in this Branch Office of The Judge Advooat-0 
General th~t the reoord of trial is leg.ally insutticient to' sup
port the finding of guilty of Specifioat"iozC2~ ·'leg'ally -sutficient 
to support·the findings of guilty of Specifications 4 and 5 of 
the Charge a11d. the Charge, and legally sufficient to support only
so much of the sentence as involves dishonorable discharge, total 
forfeitures o.nd confinement at hard labor for one year, whtch . 
holding is cereby approved and concurred in. Under the provisions.
of Article of War 50~, you now have authority to orO.er the e:x:- · · 
eoution of the sentence • 

.2. When copies of the published orders are forwarded to . 
this office, they should be accompanied by the foregoing holding
and.-this indorsement. For convenience of reference and to 
facilitate attaching copies of the published orders to the reoord 
in this case, it is requested that the file number of the record 
~ppear in brackets at the end of the publ1sb.ed order as tollows: 
(CM.IBT 607). 

/s/ William J. Bacon
/t/ VULLI.AM J. B.11.CON, - . 

Colonel, J .A.G ~D. • . . 
Assistant Judge Advocate General.. 
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New Delhi, India 
14 July 1945 

Board ot Review 
CM IBT 618 

UNITED STATES ADV.ANOE SECTION, INDIA BURMA 'l'lii.ATER . 

v Trial by GCM convened at APO 689
%Postmaster, New York, N.Y.,·4 June·!

Teohnician·5th Grade Mose )1945. Dishonorable discharge, total· 
, Carrington, .34418158, .3.307th )forfeitures, confinement at hard 

Quartermaster Truck Company, )labor tor 20 years. United States 
.39th Quartermaster Battalion JDisciplinary Barracks. . _ _
Mobile. 

lioLbmG by the BOA!ill·OF. REVIEW 
0 'BRIEN, VALENTINE and V.Al>l NESS, Judge Advocates 

l. The record of trial in the case of the soldier above 
named has been examined by the Board of Review Y.thich submits 
thls, its holding, to the Assistant Judge Advocate General in 
charge of The·Judge Advocate General's Branch Office, United 
States Forces, India Burma Theater. · - -_ · 

2. Accused was tried on the following Charge and Sp~citi-
cation: . · - · . 

.CHARGE: Violation of the 92nd Article of war. 

Specification: In that Technician Fifth Grade Mose • . 
Carrington, .3.307th Quartermaster Truck Company, 39th 
Quartermaster Battalion Mobile, did! at Warazup. · 

. Burma, on or about· 16 April 1945; w th malice · atore
thought, ·willtully, deliberately; feloniously, un
laWt'Ully and w1. th premedi tat_ion kill :one Techni
cian Fifth Grade Henry Vinson1 ASN .321918,38, .3.307th 
Quartermaster Truck·Company, J9th Quartermaster 
Battalion Mobile, .APO 689, a human being by stabbing 
him with a knife. 

Accused ~leaded not guilty to and was round guilty of the 
Charge and the Specification-thereunder. No ev~dence of pre

vious convictions was introduced. He _was sentenced to be · 
 
dishonorably discharged the servlce, to forfeit all pay and 
 
allowances du~ or to beoome due and to be oonf'ined at hard labor 

I . 
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for the term of his natural life~ The reviewing authority ap
proved only so much of the senten~e as provides for dishonorab,l.e 
discharge, f orfeitu1·0 of all pa.y and allowances due or to 'b~oome 
due and confinement at hard labor for 20 years. The United · 
States Disciplinary Barracks nearest the port of debarkation in 
the United States ·was designated as the place of oonfinemen't;. 
The order directing execution of the sentence was withheld and. 
the record or trial forwarded tor action under J.rtiole of WEU' 
50-l/2. . . 

3. The evidence for the prosecution is substantially as 
follows: ' 

The accused and Technician Fifth Grade Henry Vinson! both 
of the 3J07th ~uartermaster Truok Company, were·truok dr vors in 
a convoy which stopped for the ni$ht at Warazupi·Burma, between 
2115 and 2:-..45, ho~iJ; 16;.April 1945 (R. 6, 10, 6, ·26) • .Aooused's 
truok was the second truok back of Vinson's, and shortly a:f'ter · · 
the oonvoy stopped the two sold~.ers were seen standing in front ' 
of the latter truok, the lights of whioh were burning (R. 6).
They were arguing and swearing at·eaoh other because Vinson had 
called accused a· coolie (R. 7, 11). .Acoused so.id t "You don't be 
calling me that", and he drew a soout knife, openea it, and threat
ened to cut Vinson's throat (R. 7). Vinson said, "You are not 
going to out anyone's throat. Furthermore, 11' you.. put that knife 
down I'll fight you like a man" (R. 7), or words to that etfect 
(R. l?). Accused handed the knife and a flashlight to a bystander
(Sereeant Oliver Williams) (R. 7, 15) ·and accused and Vinson· 
started tighting (R, 7, l 7) • After. striking a raw blows, they
began to ~~estle and fell to the ground (R. 7 17, 26). The 
testimony of two or the eyewitnesses is oontl!oting as to whom 
was on top (R. 10, 20, 24), and a third Witness stated that 
"Vinson had the best of Carrington" (R. 26, 31). .Accuse_d was. 
the larger of the two men (R. 19, 28}. He did not. use ·a knife 
while they were on the ground (R, 12, 20 21 29)• They fought
from thirty or forjy seconds-to two minutes faG 7, 17, 26), then 
bystanders pulled them apart (R. 7, 17, 26 29). Vinson was.on 
his feet first (R. ?). Accused argued witA men in the·cr~wd attar 
he got up (R,; 8) and he did not move away (!l. 21, 22, 27), There 
was blood ov.er one of aooused's ayes and bruises on his faoe 
l.R. 24, 31). Mter they had been separatlid~ Vinson started to . 
 
walk away, looking ~own and b7ushing·dirt from his clothes, with 
 
his baok ~o accused (R. ?, S, 17, 261 27). When Vinson was tour 
to nine feet away from aooused·and with his back toward him . · 
CR. 14, 2~), aooused stepped forward, drew a "PX" knife with a 
tive or s:..~: inoh bl,ade·trom his pocket, and stabbed Vinson with. 
an overho.nd.blow _(R, s, 18, 27), Acoording to the estimates of 
the various witnesses, this ocO'UI'red from nine seconds to one 
minute after the two had been separated (R. 8 lS 27 )l}. ···Whan 
a bystander inquired 11' he was cut, Vinson sa!d ~Wha! did.the 
man hit me with, a oan, or was it something els~?'-' (R. 8). He 
was bleeding and gasping for breath (R. 8). A msdioal· officer 
 
who attended him immediately afterward f"'ound t~t he h~d a 
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"large incised wound in tho left chest which was billowing out 
blood and air" (R. 49). He was taken to e.n ,'U:my hospital mer'e 
he died at 1325 hours, 18 April 1945 (R, 39). Medioal ortioers · 
who attonded·him at the hospital and performed an autopsy stated 
1~ substance, that the :wound wo.::; the oa.use of death (R. 39_, · 46) .' 

. On 18 April 1945, aooused was interviewed by two agents- o~ 
the Oriminal Investigation Division and, after- being advised ot · 
his rights under .Artiole or War 24 aocuse.d made a voluntary 
statement relating his version or !he stabbing, This was re- : 
oeived in evidenoe as Exhibit l. (R, 35}, He said, in substano'e, 
that he had learned that his wife was going to have a baby Qt 
whioh he was not the rather, He worried about th.is so much that 
everything got on his nerves and he became angry when the men 
teasud him, He had trouble during the day because whoever was 
driving Vincent's (sio) truok wo'ul.d not let him into his plaoe
in the convoy, The men oalled him a reoruit because he was a · 
new man in the compc~ZlY• Shortly after the convoy stopped on the 
night or 16 ~pril he remonstrated with.one man for calling him· a 
reoruit. · Later, as he walked past Vinson's truck, he saw Vinson · 
with a hammer in his hand. Aooused was carrying a bottle of beer, . 
a· oan ot ohocolate drink, and a pocketknife with the "beer opener" 
part. open. Vinson oalled him a reoruit and a.ooused told him not ~ 
to oall him that, that it made him mad. Vinson put the hammer . 
in the truok and said, ".Ain •t I been tunny with you and each other 
all along". Aooused. replied, "Yea, but don't oall me no recruit". 
Vins~.>n called him a recruit again and Sf;!id, "Do you· want to , ... _· 
fight". Accused said that he did. A sergeant said, "You all 
better not do that", and acoused answered, "These boys have beE!n ·. 
calling me recruit.and I have been begging them not to oall me· 
•reoruit"', Vinson wanted to fight, so aooused handed the pooket

.knite to 'iihe sergeant. He walked to where Vinson was standing 
 
. and Vinson struck him tirst knooking him down. He was dizzy · 
 
·and Vinson continued to strike him. Sergeant Williams told· them 
 
· to atop, but Vinson was on top and kept hitting~ . Accused "oaught 

a look" on Vinson• s neck and threw him down but someone twisted 
his arm and broke the hold. - Vinson then bent him on the face 
and. followed when he tried to get away, Aocused then !'grabbed , . 
tor a knite that I had on my left side and I took a swing at 

·him and stuck him". Vinson said he was going to get ·even -it 
 
' it was the last thing he did, and he sto~ped fighting. Aooused 
 

further stated that he stabbed Vinson because he was hit so 
 
many times that he "got mad all at once", that he tried to get 
away twice and when.he did get ..away he could hardly se~ and so · 
used his knife.(Aooused'reterred to Vinson as "Vincent through
out· his testimony.) · , 

4•. The a9cused was properly a~vised of his_-rights· and 

elected to remain silent. No evidence was presented by the 

defense. , · · · 

' \ 
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5. The unoontradioted evidence shows that a~used stubbed 
and killed Vinson dtiring or immediately after mutual combat re
sulting from a sudden quarrel. The only sugges~ion of justifi 
cation or excuse for the homicide is found in aoousedfs conten- . 
tion· in his confession that he acted in self-defense. · .As to 
this, ~he following authorities are opposite: 

"Where a person voluntarily participates in a contest 
or mutual combat for purposes other than protection, he · 
oannot justify or exouse the killing· of his.adversary in 
the course of such conflict on the ground of self-defense, 

· regardless of what extremity or i.DRllnont ;ppril.l.ho'ina~.· b·o)
reduced to-in the progress of the oombat, unless, befor\3 
the homicide is committed, he withdraws a.n.d·endeavors in 
good faith to decline fur~her oontlict, and, either· by
word or aot, makes that faot known to his adversnry, or 
unless the combat is entered in~o through mistake, as in 
the case of two persons taking each other for burglars" 
(40 C.J.s. P.P• 996, 997) • . · · · . . · · 

"As ~ general rule, the doctrine of self-defense 
cannot be i:r.:vcked to excuse a killing done in mutual com
bat willingly entered into, although the mere faot .that 
one who kills another who seems to be about to make a 
murderous assault upon him was willing to' enter into a 
fight with the decedent with deadly weapons does not 
destroy his right to reply on self-defense as justification
for the killing, if he acted solely for the protection of 
his own life, o.nd not to inflict harm upon his adversary"
(26 Am. Jur. p •. 243) • - .. · · 

There is no evidenoe that accused entered the combat to 
protect himself or that he made known to his adversary any
intent he may have had to withdraw. He therefore may not justify 
or excuse the homicide on the ground of self defense. No other 
ground of justification or excuse is suggested by the .evidence. 
 
·It follows that the homicide was unlawful, that is, tbat~it was 
 
·either murder or manslaughtor. · • • · . · 

_·, . 
· In determining whether, under the evidence, the oourt was 

justified in finding accused guilty of murder, the following
quotations of law pertaining· to mutual combat appear applicable:· 

. . "A homicide is voluntary manslaughter· rather than 
murder,. ~era it results from mutual combat: or .the excite-·. 

. ment and he at of passion arising therefrom, even though ac- ~ 
· oused may not have attempted to retire from the conflict, 

provided the •illing was not due to malice but to the heat 
of J>asston aroused by. tho com tat~ So it m~y be manslaughter
whore the ho~cide is coiumittod e.:fter the combat has ter
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minated but before the passion had subsided, although, if 
not under the influence of 'passion so aroused, it is murder. 

"However, if ace.used or both accused and dece.ased 
 
entered the combat with the intention of killing, the heat 
 
of passion engendered by the mutual combat will not·reduoe 
the homioide to·manslaugliter. Likewise if acoused entered 
the oombat dangerously ar.med and took an unfair advantage ·. 
of deceased, malice is evidenced and the hor:iioide is not 
reduced to.manslaughter, although, if accused did not in
tend to use the deadly weapon when he began the contest, , . 
but used it in the·heat of passion in consequenoe of an 
attack made on him, it is manslaughter" · (40 c. J. s. pp. 912, 
913). . .. 

· · "* * *In general, howe~er, a quarrel leading to a fight
with deadly weapons, in the course of which death is caused 
in passion, will reduce tho hoz:iicide to manslaughter. But 
even.if the combat is not with deadly weapons, and one takes 
the life of the other.1n sudden heati even with the use of a 
dea.dlyweapon ·it is still only mans aughter. No matter · 
how disproportionate the violence !s to the provocation (pro
vided the provaoation is' such as is calculated to cause·heat· 
of blood and does oause it), the homicide will be manslaughter 
only. One who brings on or voluntarily enters into an atf~ay 
or combat cannot, as has already been said, justify the tak- · 
ing of lif~ in self-dofense in the continuance thereof, al 
though his life may be put in poril; but if he does thus kill 
he is.guilty of manslaughter and not·murder. So one is not 

· excused in killing after a murderous assault on hiLl. is dis
continued, but his aot, if in heat of blood, wil.l·bo man
slaughter only" (McClain on Criminal Law, Vol. I, pp. )07,
308). . . 

"If, after an interohange of .blows on equal terms, one 
ot the pa.rties, on a sudden, and without any suoh intention 
 
at the commenooment of the affray, snatoh up a deadly weapon 
 
and kill the other party with it, suoh killing will be only

manslaughter•. But if a party, under color of fighting upon

equal terms used from the beginning of the oontost a deadly 
 
woapon with~ut the knowledge of the other pirty, and kill 
 
the other party with suah wea.Pon; or it·nt tho beginning ct 
 
the contest he prepares a deadly weapon, so as to have the 
 
power of using it in some part of the contest, and use it 
 
aooordingly in the course of the cCIJ.bat, and kill the other

party with tho weapon --the killing· 1.n both· these oases will 
 
be tJ.urder" (Wharton'~ Oriminal _Law,. Vol. 1, 12th Ed., PP• 
 
816, 817)~ . 
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It is e~tre~ely.doubtful that the~e is evidence in this 

case from which ·"it_ may reasonably be inferred that accused entered 
the combat~with the intention of killing. To the contrary, the 
fact that he voluntarily relinquished the knife he was hold~ng
when the quarrel commenced is evidence that ,he had no such intent. 
Under all the circumst~ces, the fact that accu~ed carrie~ on his 
person another knife does not indicate that he intended to take 
an unfair advantage by using that knife in the affray. So far as 
the evidence discloses; the latter knife was of' a type ordinarily
carried by soldiers and thore is no ovidenc.e that he acquired or 
carried it in anticipation of righting with deceased. Therefore, 
his mere possession of it at the ti:t:le can hardly be said to be 
significant. It. follows that the conviction of nurder· :may not be 
supported on the basis of accused's intent at the ti.we of his entry 
into the combat. 

In view of the foragoiIJg, the finding of guilty of murder 
must be supported, if at all, on the basis that sufficient cool
ing ti:no inte_rvoned 'between tho mutual combat and the stabbing. In 
this connection, the following quotations of law are pertinent: 

" 

"* * *whore sufficient cooling time elapses between 
.the provocation and .the blow the killing is· murder, even 
if tho passion-persists" (L~. 149~, p. 166, MCM). · 

"Therefore, if such time has elapsed after the 
provocation as that-· a rcasono.ble person w:>uld have re
gained self-control, then the act :must be deemed ·mali
cious and·not the result of the provocation, and, · 
therefo~e, murder. In other words, if. thero has been 
sufficient time for the passion to cool, the provoca
tion w:i,.J.l not :m.itigate a subsequent killing to man
slaughter. The question is not whether the blow was 
actually struck in a continuance of the passion, but 
whether there had been a reasonable tilile for the passion 
to cool in the case of an ordinary person, or whether · 
the defendant did actually coiriDrl.t the homicide in cold 
blood •. This must depend on.the cirou:mstances of the 
case, and is a question for the jury" (McClain on 
Criminal Law, Vol. I,: pp. )13, 314). 

!'What constitutes •cooling time', as it ordinarily is 
termed, depends- on the nature of man and the laws of t11.e 
human Dina., as well as on tho nature and circumstances . 
of the provocation, tho oxtent to which the passions have 
been aroused and tho ~.ature of the aot causing tho provo
cation, and therefore, no procise time can be laid down 
by the court as a rule of law, within which the passions 
must be held to have subsided and reason to have resumed 
its control. The question is not only whether the.de• 
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fondant's passion in fact.cooled, but also whether the~~) 
~c;.s sufficient time· in which tho .I;Xission of a reasonable 
man would cool. If, in faot, tho defendant's passion
did cool, then tho length of tine intervening is 
it:roatcr.ial, But if, in fact, it dl.d not cool, yet if 
such tirJc 1ntcrvcnod between the ppovocation and the kill 
ing that the passion of the avorago ncm ~uld have cooled ; 
and his reason rosu:oed its flWay, then there ,is ~o reduction 
of tho ho1:licido·to manslaughter. The question is one of ' 
reasonable time, depending on·a11 the ciroun:stanoes of 
the particular case, and tho law has n9t defined and 
cannot, without gross injustice, define the prec!so ti:oo 
which shall be deemed reasonable" (26 .Atl. Jur. p. 171). , 

. 	 . 
· "Cooling tiDo intervening, giving tho reason an op

portunity and time to resUIJ.e. its throne, a homicide will 
cease to 't:i manslaughter and booone nurder. Cooling tine 
is always a question of reasonable time, and depends upon 
all the cirour.1stancos of the particular case. Where the· 
law has not defined, and cannot, without gross injustice,·
define, the precise tine which shall bo deemed reasonable, 

· the question is one for the jury; but where the law has 
..	defined what shall be a reasonable tine, the question of 

such reasonable tioe--tho facts being found by the jury-
is one of law for the C(n1rt. Where the quostion of 
reasonable tino is one of fact for the jury, the court 
cannot take it fro:o the jury by assuoing to decide it as 
a question of .law, without confounding the respective
provinces of court and jury" (Wharton's Crininal Law, 
Vol. 1, sec. 426). 

"* * * It fJiJ a question of fact for tho court as 
to whether there was sufficient tine for nalice to be 
substituted for passion" (CM 221640, 13 B.R. 208). 

There is substantial evidence in this casa that accused and 
deceased had been dragged fron the ground and oo:oplntely separat(
The evidence is obscure as to tho exact ti:oe that ulapsed betwoeL 
the separation and tho fatal assault, but it is olear that it 
was sufficient for the deceased tooturn away fro:o accused· and to 
be occupied in brushing off his clothes. .The bystanders apparent . 
ly·thought that the fight·had ceased, for.they no longer atte:optc 
to hold accused. Further, thoro is ovidonco that tho accused 
ooasod to struggle stood fast, and argued with bystanders as if 
ho, too considered tho fight was ended. It is boliovod that 
these f~cts when oonsidcrod in· connection with accused's volun
tary entry into tho fight its brief duration, and tho·bruta1 
and wholly unfair nature ~f tho assqult with the lmifo, justify 
tho conclusion that any hout of passion o~..gondored·by tho :outual 
combat had subsided and that tLc killing was in cold blood. ThiE 
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case is clearly distinguishable from thoso·manslaughtor cases in 
which an accused, while in actual conflict, resorts to a dangerous 
weapon, ·Hore, order had· been restored, albeit no:c.ontarily. Tho 
deceased, by his conduct, clearly indicated his complete with
drawal. Under ull the circu:ostances, the accused, when judged by
tho standards of tho ordinary Ilail, should have hoard tho voice 
of reason. 

Malice, tho essential elonont of nurdor, nay bo presuned
fro:a tho use of. tho deadly weapon. Although a pocketknife may 
not inherently bo a dangerous weapon, it boco:ues ono when, as in 
this case,· it is used in a nanner likely to and dooe causo death 
(CM 223574, 14 B. R. 35). 

For the foregoing reasons, tho Board concludes that the 
court was justified in finding accused guilty of :ourdor. 

6, · Tho record discloses that ·tho accused is 29 years of 
age. Ho was inducted at Fort Bonning, Georgia on 10 October 
1942 and had no prior service. 

7. Tho court was legally constituted, · No errors injurious
ly affecting tho substantial rights of accused were coDOittod 
during the trial. In the opinion or tho Board of Review tho · · 
record of ~rial is legally sufficient to support the findings
and the sentence as t10d1fied by the rov1owing authority, 

· /s/ Johri. G. O'Brien , Judge AQ.vocate 

/s/ Iti:aous T. Valentine , Judge Advocate 

/s/ Robert c. Van Ness , Judgo Advocate 
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New Delhi,India 
28 July 1945 

Board of Review 
 
CM IBT 622 (CT 37) 
 

UNITED STATES ) CHINESE COMBAT COWiAND 
) . . 

v )~rial by GCM convened at A.PO 627, 
)~Postmaster, New York, N.Y., 5 . 

Technician Fifth Grade Mah G. Shim,) June '1945. Dishonorable discharge,
. 39411014, liq. CCC(Prov), USF, CT., )total forfeitures, confinement 
on DS to PAC, S.OS, US:f, CT. . ·j at hard labor for 10 years. · 

)United States Disciplinary Barracks, 

HOLDING of the BOARD OF REVIEW 
O'BRIEN, VALENTINE and VAN NESS, Ju~ge Advocates 

· 1. The record of trial in the case of the soldie:r above 
 
named has been examined by the Board of Review which submits 
 
this, its holding, to The Assistant Judge Advocate General in 
 
charge of The Judge Advocate General's Branch.Office, United 
 
States Forces, India Burma.Theater. · · 

. 2. Accused was tried on the fo'llowing Charges and Speci

fications: 
 

CHARGE I: Vioiation of the 6lst Article 9f War. .· 

Specification 1: In that T/5 Mah G. Shim, Hq, CCC(PROV),
USF, CT., did,. without proper leave, absent himself · 
from the guard house at Paoshan, China, from about . 
26 February 1945, until apprehended on 7 March 1945 
at Panchao, -China.- · 

Specification 2: In that T/5 Mah h. Shim, Hq, CCC(PROV),
US,, CT., did, ~thout proper leave, abse¥t himself 
from the guard house at Paoshan, China, f.:rom ..about 
16 March 1945, until apprehended on 14 Aprr1·1945 at 
Yunnanyi, China. 

Sp.ecification ';: . In that T/5 Mah G. 'Shim, Hq., CCC(PROV)'
USF, CT., did, without proper leave, absent.himself" 
from his station at Paoshan, China from··about Jl · 
January.1945 to about 17 February 1945· 
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CHAP.GE II: Violation of the 69th Article of War. 

Specification 1: In that T/5 Mah G. Shim, Hq. CCC(PROV), 
· USF, CT., having been duly placed in confinement in 

Paoshan, China on or about.17 February 1945, did, 
at·Paoshan China on or about 26 February 1945 escape
from said confinement before he was set at liberty
by proper authority. 

Specification 2: In that T/5 Mah G. Shim, liq. CCC{PROV),
USF, CT. having been duly placed in confinement in 
Paoshan, China on or about 7 March 1945, did, at 
Paoshan, China on or about 16 March 1945, escape
from said confinement before he was set at liberty
by pr?per authority. 

CHARGE III: Violation of the 84th Article of War. 

Specification 1: In that T/5 Mah G. Shim, liq, CCC{PROV), 
USF, CT. qid, at Paoshan, China on or about 14 
January, unlawt'ully sell to Lum Fou Lai a carbine 
of the value of $31.75, issued for use in the mili 
tary service of the United States. 

Specification 2: In that T/5 Mah G. Shim, liq, CCC(PROV),

USF, CT., did, at Paoshan, China on or about 21 
 

· 	 January 1945, unlawfully sell to Wong Fook Lie a 
carbine of the value of #31..75,. issued tor use in 
the military service of the United States. . · 

Specification 3: (disapproved by reviewing authority) 

CHARGE IV: Violation of the 94th Article of War. 

Specification l:· In that T/5 Mah G. Shim, Hq. CCC, {PROV),. 
USF, CT. did, at Paoshan, China on or about 29 
December 1944, feloniously take, steal and carry 
away two carbines of the value of about $63.50 ' 
property of the United States furnished and intended 
for the military service thereof. 

. ( 	 ·

Specification 2: .In that T/5 Mah G. Shim, Hq, CCC(PROV), 
· 	 USF, CT. did, at Paoshan, China on or about 16 March 

1945 feloniously take, steal and carry awa:y one . . 
Thompson sub-machine gun of the value of about $72.00, 

-property ot the United States furnished and intended 
for the military service thereof. 
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CHARGE V: Violation of the 96th Article of war. 
. . 

Specification l: In that T/5 Mah G. Shim, Hq. CCC(PROV)
USF, CT., did, at Paoshan, China on or about 26 ' 
February 1945, assault T/5 ·Alexander R. Mortimer, 
a sentinel in the execution of his duty, by strik
ing him on the neck and body with his fist. . 

Specification 2: In· that T/5 Mah G. Shim, Hq. CCC(PROV)
USF,· CT., did, at Pan Chao, China, ori or about 7 
March 1945 feloniously re~eive, have and conceal 
one .45 caliber automatic pistol of the value of 
about $45.00 of the goods and chattels of the 
United States, then lately before feloniously stoleri, 
taken and carried away; he, the said T/5 Mah G. 
Shim, then well knowing the said goods and chattels 
to have been so feloniously stolen, taken and carried 
away. 	 · · 

, Accused pleaded not guilty 
' 

to all charges and specifica

tions and was found guilty of all of them except Specification

J, Charge III of which he was found guilty except the words 
 
"sell to an unauthorized person (n~me unknown)", substituting

therefor the words "dispose of", of the substituted words,. 
 
guilty, or the excepted words, not guilty. No evidence or 
 
previous convictions was introduced. He was sentenced to be 
 
dishonorably discharged the service, to forfeit all pay and 
 
allowances due or to become due and to be confined at hard 
 
labor at such place as.the reviewing authority may direct for 
 
10 years. The reviewing authority disapproved the finding-of 
 

· 	 guilty of Specification .3 of Charge III, approved the sentence 
and designated the United States Disciplinary Barracks nearest 
the port of debarkation as the.place of confinement. The record 
of trial was forwarded for action pursuant to Article of War 50!. 

J. Evidence for·the prosecution: 

On the night of JO January 1945 accused was brought to 
the otfice of Major Podlicb, Provost Marshal of the Paoshan 
 
Area Command (R. 7, 8). He was given a preliminary questioning 
 
and~,"told to stay that night in the room next to the office". 
 
Thi., room was use.d as the guardhouse. Aocus ed was seen several 
 
t!mt;s the next morning by Technician Fourth Grade .Ayervais but 
 
at 12.30 hours; wh~ll'the Provost Marshal wanted.to see accused, 
 
it was discovered that he was not in the guardroom and that 
 

· the wooden bars .over the win,dow were broken. A search was made 
in the area and in and around the Third Echelon Shop, where ac
cused was attached but· he could not be found. Between Jl January.. . 	 , . 
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and 17 February 1945 searches were also made in the town of 

Paoshan both during the day and the night but these were like

wise unsuccessful. On 17 February 1945 accused was brought

into.Paoshan by two military policemen (R. 7, 8). . 


On 26 February 1945 .Ayervais saw accused during most of the 

day when the latter "was under confinement" (R. 8, 9) •. At 

1700 or 1800 hours he took accused to dinner and then turned him 

over to Corporal Mortimer who was to guard him until 2000 hours • 

.Ayervais was called to the.office from the picture show at 

about 2130 hours and upon his arrival looked in the guardhouse

but accused was not there. The window. in the guaro.room was 

open and the screen was ripped off (R. 8). The next time A:yer

vais saw accused was in the Provost Marshal's ·office on 7 March· 

1945. During the period from 26 February to 7 March Ayervais 

was assigned to that office and it was on the latter date that 

accused was returned (R. 9) •. On or about 15 or 16 March 1945 

he saw accused in the guardhouse (R. 9). In the early morning

of 17 March he was awakened by a commotion in the corridor. He 

looked in the guardhouse and of the two prisoners, Jick Gee and 

accused, the latter was not there. A search throughout the 

Paoshatt area, in the fields and on the road was made on the 

morning of 17 March but accused could not be found (R. 10). The 

next time Ayervais saw accused was at the trial.(R. 10) • 


. On 26 February when he turned accused over to Corporal

Mortimer he also ~ave the latter his pistol, No. 1122997, but 

when he came back from the show the pistol was 'missing and was 

not retur?ed by Mortimer. It was stipulated that if Mortimer 

were present he would testi~y under oath as follows: 


nThe 26th or February 1945 I was assigned to· guard
T/5 Mah Guey Shim, 39411914, and Private First Class Jiok 
Gee, 32634403, from the ho~rs ot.1800 to 2000. 

nr brought my writing paper along but ceased writing 
as both prisoners were restless and made me feel uneasy.
They re~uested reading material which I did not supply.
They talked about the movie being shown in the Compound at · 
the.time. Finally Gee asked to be taken to the latrine. 
At first I retused but Gee said he had to go as he had not 
been 811 day. It was 1905 hours when we lett the guard room 
tor the ~atrine. I,took both prisoners. ·Upon returning to 
the guard room both .pr~soners went to the toot ot their . 
bunks and bent over as, it to arrange their blankets. At 

' ' 

I· ' 
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the same time I sat down at the table, placing the gun to 
my right oii the table behind a case of candles (the case 
is approximately six inches high). The table was between 
us; it is about three feet wide. At the instant that I 
sat down and placed tb,e gun on the table Shim whirled , 
around, struck me in the throat, wrapped his left arm . 
around my neck, punched me in the small of the right 

.side of my back and pulled me backWa.rd and downward. At · 
the same time Gee whirled around and reached across the 
table and over the box for the pistol~ Shim let go of· me, 
raced ~o the windows, opened them, climbed· up and started 
through the open window. .Gee had the gun, backed away, 
pointing it at me and said, "Corporal", motioning toward 
the door. I found myself at the door, opened it, backed 
out, and called for help. ~o one answered my call so I 
ran over to the movie and immediately found Captain Robert 
F. Podlich, Provost Marshal, and-told him what had happen
ed. 

"The pistol taken was a .45 caliber automatic·, 1122997, 
belonging to T/4 Theodore R • .Ayervais, 32855844". . · . 

On the 7th or 8th or March Major Podlich returned the pistol 
(R~. ~o; Exs. 1,. 2). 

It was stipulated that if Major Podlich were present· he 
would testify under oath as follows: · . ··. 

"I was Provost Marshal at Paoshan, China, from 25 
November 1944 to 22 March 1945· 

"I know the accused; he is'in the Military Service 
of the U:O.ited States; his name is T/5 Mah Guey Shim; his 
organization is Headquarters, Chinese Combat Command 
(Prov) · APO 627. I was Provost Marshal of the Paoshan 
Area f'~om 25 November 1944 to 22 March 1945· On 7 March 
1945 T/5 Shim was apprehended in Panchao, China, by 
Lieutenant George P. Kelley, Corporal James J. Plummer, 
and myself. T/5. Shim was confined at the Guardhouse at 
Paoshan. pending preferm.ent of charges,. 

· "On 16 March 1945 Staff Sergeant Custer Cornett, Jr. 
woke me at 0500 hours and reported that T/5 Shim bad es
caped. A thorough search was made of' the surrounding area,_ 
but no trace of' him was round. It was found that the 
Thompson Sub-Machine Gun issued to the guards w~s missing. 

"On 'or about 7 March 1945· Kung Pin Nan, a Chinese 

5 .
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Civilian, llving in Panchao, China, came to my office 
and turned over to me a .45 caliber automatic pistol,
M 1911Al Serial No. 1122997· This pistol had been 
issuecl tb T/4 Theodore R. Ayervais, 32855844, of my. of
fice and was returned to him on 8M:rch 1945"· 

Of the.several stipulations'made, prior to the acceptance 
of the fixst one in evidence the defense counsel stated: 

. . 
"* • *The accused has been informed down to the 

most infinite detail exactly what the meaning and effect 
of these stipulations are. He bas full ~derstanding of 
the effect they will have 'on the results of the findings 
of the court"• 

It was ·stipulated that if Technician Fifth Grade Alvin O. 
Hexum were present he would testify under oath as fqllows: 

"Sometime 'during the evening of 29 December 1944 
while I was at the movies my carbine was taken from my 
quarters at the ~rd Echelon Shop in the M.T.S. Compound. 

· "I did not find out that the carbine was gone until 
morning when T/5 Farrington found his was.missing. we 
live in the same room and came in after the show and did 
not leave till breakfast the next morning. The weapon 
was issued to me by the u.s. ·Government. It wa~ not my
personal property, , but belonged to .the U.S. Government. 
T/5 Mah Guey Sh~m was working in M.T.S. Compound during
ti.rlm of loss of weapon". · 

It was stipulated that if Technician Fifth Grade Billy L. 
Farrington were present be would testify under oath as follows: 

"After breakfast on or about JO December 1944 I de
cided to clean my carbine. I went in and found the car
bine gone. I called T/5 He:x:um, my.roommate, and we found 
that his was missing also. 

"As we bad fired our carbines the day before I know · 
that it wa~ in, my room just before going to the show. 
This weapon was issued to me by the u. s. ·Government. ·rt 

, ·was not my personal property but belonged to the u. s~ 
Government". · 

. G. It was stipulated that if Technician Fourth G~ade Willlmn. 
Rob~ were present he would testify under oath as follows: 
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"I know the accused. He is' a member of the Military
Service of the United States. His name is T/5 Mah Guey
Shim. At about 1200 hours, 20 Janua!1' 1945, I cleaned .. 
my carbine. There were no parts missing then._ The next 
morning, 21 January 1945, about 0830 hours, I noticed that 
the metal piece to.the rear of the sight had been taken 
from it. I reported the theft to Lieutenant Todd. At 

· .~he·time I was stationed at the Compound of the 3rd Echelon 
Shop,· M.T.S., with the 18lst. T/5 Shim was working dur
ing· ·t~at time at this Compound". 

It was ··stipulated that if Jick Gee, general prisone~, 
China Theater ·stockade No. 1, .APO 627, were present he would 

·testify a~ follows: 

~Between the 6th and 8th of January 194fMah Guey
Shim and Captain Wong came to my house in Sil Ba Man. 
Shim told me that a part of one of the carbines.was missing
and that he could not sell it. · He said that he had sold 
one and bad gotten a gold bracelet for it. On,l February 
1945 he.met me at Paoshan. He went to Lu Chan Boa with 
me. That night he told me he had stolen the part needed 
for the carbine he had left and some ammunition. He 
said that he had sold the carbine for $120,000.00 ON. 
He did not say to whom he had sold the gun". 

Prior to the acceptance in evidence of the last stipulation 
 
the following occurred: 
 

"Law Member: Does the accused understand what that 
stipulation is and agree that would be the testimony ot 
that witness if he were present h~re? ·· · 

Defense: Yes, sir, the accused understands that. 

Member: Will you tell us in your own words what you 
think that papers says? 

Accused: Jick Gee (no further an&11er). 
' ' . . 

Member: What.would he say if he were here? 

Defense: That· is. a very embarassing question, sir. 

Member: I will withdraw it. ' ' 

Law Member: You do agree that he would say what is 
in that paper if he were'here? 
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Accused: I don't know sir. 

Member: What did the Captain just read? 

Accused: 'What did he read? 

Defense: If the court please, I don't think he should 
have to answer what was read. 

Law Member: I think he can answer that. 

Defense: The defense bas no objection to the court 
inquiring whether he understands what the stipulation is, 
but does object specifically to that question for the. reason 
that stipulations are not confessions on his part but is 
the testimony that these witnesses would give if here in 
person. We accept the stipulation as such, but do not ad
mit them to.be true. 

·Member: There is no objection to the court to that 
effect. 

Defense: There is.an implied one. The defense does 
not object to the court inquiring whether he knows the 
nature of the document but objects to asking him to state 
the matters that are stated in it. That would be asking
him to testify to·the truth of the matters. · 

Law Member: Do you agree that this is the stipulation
of the testimony that the witness would give if he were 
present· here? 

Accused: Do you mean what he says in that paper? 

Law Member: Do you agree to that being a correct 
 
statement of what that witness would testify if he were 
 
present here? 	 · · · · 

Defense: I think that I can phrase so he can under
stand. Do you think that if Jick Gee came in court he 
 
would say what the Captain read from the paper; you know 
 
that 	 he might b·e able to say what· was read? '


AccU.s'ed: Yes, sir. 
 

Defense: Do you have any objection to that as hisstatement? 
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Member: I think he should be asked if ·he wants the 
 
witness to be called. 
 

Law Member:· 'Where is this witness? 

Prosecution: In China Theater Stockade No. l, .APO 627. 
I· 

Law Member: Does the accused desire to have Jick 
 
Gee brought in to testify.in person rather than' have his 
 
statement read? 
 

Accused: No,- sir. 

Law Member: You don't care to have him called in person?
Accused: No, sir. 

. Law Member: As it appears that the accused is not 
 
fully aware of all that is going on and as there is an · 
 
indication that an interpreter is needed, I will ask 
 
him to call on an interpreter to explain anything the ac

cused may not understand. 
 

Defense: On behalf of the accused, .no 'interpreter is · 
 
~ecessary•. 
 

~ . 
 
Law Member: Shim, do you desire to have an inter


preter here to answer any questions you do not understand? 
 

Accused: I believe I understand. 

Law Member: Y'ou understand what.. is going on? 

Accused: Yes, sir. 

Law Member: A point has been raised that where any 
 
doubt.exists as to the accused understanding what is in

volved in these stipulations and there is some doubt as 
 
to the accused's knowledge of his constitutional rights,

the court would like to have the president rule whether or 
 
not they will be accepted.. . · · 
 

'I'he court was closed and upon being opened the court 
announced that the stipulations would be accepted subject

'to the usual right of re-considering its decision any time 
prior to voting_on the findings" (R. 13-14). 

, I 
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.n. ••ds stipulated that if' Ca:ptain Edward J. Herrnstein, Jr., 
CMP, Chinese Combat Command (Prov), the investigating officer in 
this case; were present he would testify as follows: . 

·non 24 March 1945 the accused, Technician Fifth Grade 
Mah Guey Shim 39411914, Readquarters Chinese Combat Command, 
APO 627 ·c/o Postmaster, New York City, New York, having
been ad~ised of' his rights under the 24th Article of War 
by Captain Herrnstein, to wit: that he would not be com
pelled to incriminate himself, or to answer any question
the answer to which might tend to incriminate himself, or . 
to answer any· question not material to the issue when such· 
answer might tend to degrade him, did voluntarily make the 
following statement under oath duly administered to him: 

"At 7 P. M. on or about 29 December 1944 I stole two 
carbines f'r6m. M.T.S. Compound where I worked. I sold one 
to Lum Fou Lai f'or CN $60,000. About a week later, · 
Captain Wong Fook Lia at the Chekcing Station at Panchao 
offered me CN $120,000 for the other carbine and I accepted.
Delivery was mad~ several days later. One part of the rear 
sight was missing so I stole the necessary part off one of 
the carbines at the M.T.S. Compound. 

"On or about 31 January 1945 I left without authority.
About 17 February 1945 I was picked up by the Military
Police near Yao, Kilo 615, Burma Road. I was then confined 
at tl:ie Stockade· in Paoshan. · 

. '* "On about the 26th of' February 1945 I and Jick Gee,
another prisoner, attacked the'guard, T/5 Mortimer. I 
grabbed .the guard and Jlck Gee grabbed his gun. We escaped. 

) 	 .·· 

"About 7 ·March 1945 I was picked up by the Milltary · 
Police at Paoshan. Just. before being captured I had given 
a pistol to a civilian named Kung I>ui Nan. · He was going to 
sell it for me, but I was picked up before I could- see him 
again. This was the pistol which Ji ck •·Gee· had taken from 
the guard when we escaped on 26 February 1945. . . 

· "On 16;March 1945 I was confined ~ the 'Stockade at 
Paoshan. At OSOO I picked the lock on the handcuffs and 
walked out. I took.a Thompson Sub-Machine Gun with me. 
A Chinese MP, Lung Gee Fak, who picked me up told me'he 
would let me f!IJ if I would give him the Tommy Gun This 
I did• I t~ld him I would have to have money for· 1 t so he 
gave 	 me ~N ..,32,000 to go to Kunming. • . · 

"On 14 April 1945 I was :picked up; in' Yunnanyi". 
- f 
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It ~'B.S further stipulated that Captain Herrnstein would 
testify as follows: · 

"On 5 May 1945 the. accused, Technician Fifth Grade 
Mah Guey Shiml 39411914, Headquarters, Chinese Combat 
Command (ProvJ, APO 627, c/o Postmaster, New York City,
New York, having been advised of his rights under the 
24th· .Article of War by Captain Herrnstein, to wit: that 
he would not be ·compelled to incriminate him.salt, or to. 
answer any questions the answer to which might tend to 
incriminate himself, or to answer any question not material 
to the issue when such answer might tend to degrade him, . 
did voluntarily make the following statement under oath · 
duly administered to him: · 

"On 29 January 1945 I was picked up for questioning by
the Military Police. I was con:fined. I got out of the 

. window of the room 'Ml ere I was contioe d and went to Panchao. 

· "On· or about 17 February 1945 I was picked up while 
riding in a Chinese truck on the Burma Road and taken back 
to the Stockade. · 

· "On or about 26 FebruarY 1945 I and J'ick Gee, a fellow 
prisoner of mine, attacked the guard. I grabbed the guard
and Jick Gee grabbed his pistol. · We escaped. On our · 
way to Chen Kung we were picked up. again• . 

"When I was returned to the Stockade, I gave some 
signed statements to Captain Podlich. They were the truth. 

"On the night of 16 MB.rch 1945 I found that I could'-. 
open the handcuffs, did so; and escaped agai·n. 

"I stayed around Paoshan for a'week,after selli;g the 
Tommy Gun which I took when I escaped to' a Chinese :MP for 
CN $32,000. I ·went· to Kunming and decid.ed to go to_ Paoshan. 

( 

"I stole two carbines l,ast December"~ 

Prior to the a~ceptance in evidence of ·this stipulatio~ the 
following transpired: · 

"Law,Membe:r: Is.that a confession by the accused? 
, . 

Prosecution: Yes, sir. 
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Law Member: I would like to ask him a few questions
concerning the manner in which the confessio,n was. obtained 
by Captain Herrnstein. , · · . . . ~ 

Prosecution: If it please the cairt, I think that the 
prosecution will bring.that out. 

. .. 
Defense: I think it would be highly improper to let 

the prosecution assume that. I suggest that the court ask 
him under what conditions he made the confession. 

Law Member: Mah Guey Shim, you have agreed to a stipu
lation there as to the testimony that would be given by · 
Captain Herrnstein it he were present. Did you make thi~ · 
statement to him? · · ' 

Accused: Yes, sir. · 
' ,

Law Member: This statement purports to be a confession 
made by you to Captain Herrnstein in which you stated certain 
facts about the charges and specifications on which you are 
being tried. I want to ask you this question: Did Captain
Herrnstein explain to you your rights under the 24th Article 
or War that you were not required to make any statement 
about these matters? · 

Accused: . Yes, sir. 

Law Member: He explained that to you?· 

Accused: Yes, sir. .., 

. Law Member: You fully understood his· explanation ~f 
your rights before you mad~ any st~tement to him?· 
 

I 

· \' Accused: -Yes, s~r •. 

·" .Law Meml?er: After his eXplanation of your rights, and 
understanding that you did not have to make any statement 
did you make or you~ own tree Will, tree and voluntarily ' 
or your own accord., this statement. concerning the things
!'1th which you are charged_? · · ._, " .· 

,' 

him t~ei:~~~.;..F ~t thit pltease the cciirt, now you are compelling 
..., o e .iruth or the statements made by him. · 

- 12 
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Law Member: No, I wanted to get the conditions under 
which the statements were made to Captain Herrnstein, and 
wanted to know it this statement is true as alleged to be 
the tes.timony that Captain Herrnstein would give in court, 
and if the statements were made to Captain Herrnstein 
voluntarily without force or compulsion on his part. 

Defense: I withdraw my objection. 
. . 

Law Member; Were the statements' made to Captain Herrn
stein freely and .voluntarily after you were warned of your
rights under the 24th Article of War that you need not 
answer any question that might incriminate you and tpat 
any statement you made might be used against you? 

Defen~e: May I break that down for him, sir? Did 
Captain Herrnstein explain to you· that you were not forced 
to make any statement? Did he tell you that you did not 
have to say anything? 

Accused: Yes, sir • 
. . 

Law Member: He t'old you that any statements that you
made would be made of your own free will and because you 
wanted to make them? 

Accused: He told. me to make them. 

Law Member: Did he force you to make them? 

Accused: No, sir: 

Law Member: Was there any promise of reward offered 
to you if you would make any statement? 

Accused: No, sir, I did ·not know him. 

Law Member: Did you tell him you wanted to make a 
statement? 

Accused: · I did not know who he was. 

Law Member: He did not force you to make it and he told 
you you did not bave to. make any statement, is that. right? 

Accused: Yes, sir. 

- 1.3 
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The stipulation, dated 30 May 1945, agreed by and be
tween the prosecution, the defense, and ·the accused, re
garding the testimony Captain Edward J. Herrnstein, Jr., 
CMP would give concerning a confession made by the accused 
to him on 24 March 1945, was read by the prosecution and 
accepted in evidence by the court, and ·is al>pended to the 
record of trial as Prosecution's Exhibit 7 (R. 15-16). 

Prosecution: The prosecution otters in evidence ·a 
stipulation agreed by and·between the prosecution, the 
detense,"and the accused to be.the testimoIJY Captain Edward 
J. Herrnstein, J'r., CMP, would give if he were present in · 
court regarding a. oontession made by the accused on ; May 
~~. , 

Law Me~ber: I ask you the· same question concerning . 
this ·statement, did you make this statement after you were 
warned or your .rights under the 24th Articrle or War or 
your own free Will and accord? 

Accused: Yes, Sir. 

Law Member: Does the ·accused have any objection to 
any of the ~tatements !n the stipulation? 

Defense: The accused has no objection" (R. 16). 

It was stipulated: 

. A "That th-e value or the carbine issued for use in the 
Military Service of the United States referred to in 
Specifications land 2, Charge_III, and Specification 1, 
Charge IV, at the time 8.lleged'thereinwas .$31.75. · 

"That the value of the Thompson Sub-Machine Gun . 
issued for use in the Military Service of the United State~ 
referred to in Specification 3, Charge III, and Specification
2, Cha~ge IV, at the time alleged therein was $72.00". 

and, 

"* * *that th lu 0r · pistol of the tvp e vad ie the ·45 caliber automatic 
Unit d S ., e use n the military- service of the 

e tates referred to in Specification 2 Char e V 
a.t the time alleged therein was $35.00" (R. i6-l7) g , .· 

4d. The accused l::aVing had his rights explained to him e ecte to remain silent. 

-·14 
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5. Seve_ral stipulations were made and accepted in evidence.• 
Although most of these concerned the testimony that ~uuld be 
given by certain persons, if present, and did not admit the 
truth of such testimony, yet, in effect,·they practically amounted 
to a confession after accused had pleaded not guilty. As to ' 
some of the offenses charged, the stipulations made out a prima · 
facie case against accused. Under the provisions of paragraph
126£, Manual for Courts Martial, 1928, such should not ordinarily
be accepted by the court. The language of the Manual, however, 
leaves this question to the sound discretion of the court and in 
the absence of the abuse of such discretion, we cannot say there 
is error. The record reveals that defense counsel had "informed 
[8.ccuse§l down to the most infinite detail exactly what the mean
ing and effect of these stipulations are. lie bas full understand
ing of the effect they will have on the results of .the findings
of the court". From the proceedings it is clearly evident that 
accused was not· ill advised by incompetent counsel, and did know 
the meaning and effect of such procedure. We are, therefore, 
of the opinion that the court, after due inquiry, did not abuse 
its discretion in the acceptance of such s~ipulations. 

6~ Probably the most serious question occurred when the 
court interrogated accused in its endeavor .to determine his 
knowledge of and ,agreement to the stipulation as to the testi
mony of Captain Herrnstein. There can be no doubt that the court 
attempted and intended to cloak accused with its· fUll measure 
of protection in regard to his rights and understanding. It is 
not improper for the c<J.lrt to interrogate an accused as to his 
knowledge and understanding of any stipulation. · However, such 
questioning should be strictly limited thereto. To proceed fur-. 
ther would, in maDY instances, infringe upon and violate the right
of' accused under Article of' war 24. CaptainHerrnstein's stipu
lated testimony reveals that be warned accused under Article or 
War 24 and that a conf'ession·was freely and voluntarily made to 
him. Although not under oath,· accused was questioned. as to that · 

·phase of Captain Herrnstein 's stipulated testimoey.. ·.By ll.aving
accused admit the free and voluntary nature of the confession, the 
bounds of proper interrogation would ordinarily be exceeded and 
it would constitute an invasion of the right of accused not to 
be compelled to be a witness against himself. In·oonnection with 
the privilege of accused as to ,non-self-incrimination the follow
ing appears in Dig. Op. BOJAG, ETD, s.eo. 451(~), CM ETO 2297, 
Johnson, et al: . · · 

C Accused as Witnesses foiProsecution: Each accused was 
oa e to t e-stan as.a witness for the prosecution, and 

·was ·informed. that he could decline to answer. incriminating
questions. Each accused replied that he bad no objection 

·to testifying. under·oa'th, and thereafter test~fied on be
.half' of_ the_ prosecution.· ·Each la~er repeated the substance 

-
.· 
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of his testimony as a sworn witness on his own behalf. 
a Privile es and immunities Clause th Amendment U.S. 
onstitution: i e it bas een e d in the federal courts 

that the J!'ifth .Amendment does not req_uire a jury in trials 
by military courts and military commissions, it has also 
been held 'that the due process and double jeopardy claus~s 
of the .Amendment apply to a defendant in criminal proceed
ings in a Federal military court. Considering the fact. 
that the 'non-self-incrimination' clause is intermediate 
to the 'double jeopardy' and 'due process' clauses * • •, 
it is logical to conclude that the privilege of 'non-self' 
incrimination' is also applicable to an accused on·trial 
before a Federal military'court •. It is manifest, however, 
that the Supreme Court has not specifically decided the 
point and that it remains an •o·pen question'; but the . 
tendency of judicial thought is to apply the three enumerated 
guarantees of the Fitth .Amendment directly to an accused 
on trial in Federal military courts.' (b) Relationship o! 
AW 24: The word 'witness' as used in AW 24 also includes 
an accused. The Article is the statutory.equivalent of 
the Fitth Amendment in regard to non-self-incrimination•. 
Therefore, rights and immunities under AW 24 of an accused 
on trial before a Federal military court 'are identical 
with rights and immunities of a defendant on trial" before 
a Federal civil court.' c Violation of Accuseds' Ri ts 

.under AW 24: T~e guaranty against se - ncrim nation . 
prohibits the prosecution from calling an accused to the 
stand as a witness in his behalf' in open court and before 
the jury. The trial judge advpcate seriously erred 'When 
he called these accused to the stand as his witnesses. 'He 
placed them in the position of being compelled to testify • 
for fear of adverse inferences i:f' they refused the demands. 

' Their appearances on the witness stand were in no sense · 
voluntary. Voluntary action ~resupposes freedom of choice. 
The voir dire examinations * ~, * could· not neutralize or 
remove the prejudicial effect. ·***The examinations came· 
after the trial judge advocate had violated. .their riglits
by his demand that they appear as witnesses, .It ·was the 
demand whiCh intlioted the injury.' Acquiescence did not 
excuse this violation of AW 24". · · ... · 	 . 

And in sec. 451(50) CM ETO .3931, Marque~ •..the :fol.lowing. appears: . · 

•*•*· * 1 Facts Surroundin Accused's Confession: 
· , A CID agent obtai.ne accused s statement in the presence of·. 

.. .~·. :· 
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another agent and a superintendent of police. He testified 
that a prior warning bad been-given, and that there had been 
no coercion, .hope of reward or fear of punisbment. There
after, the defense put accused on the stain .for the limited 
purpose of telling the manner in which the statement had 
been obtained. Accused· testified that the agent in effect 
told him he had killed the victim, that he knew he had kill 
ed him, and that there was no use in lying and: getting · 
other boys in trouble for what be bad done. Accused's. an
swers were written down. While his·questioners did not lay
hands on him, .he.stated they bad acted 'pretty rough', and 
he was afraid a.D.d.intiminated. tlis rights were explained 
to him after the agent bad written his statement• Accused 
was not told that anything would happen to· him if be did 
not sign it.. He signed the statement after he had read 
it and had been given his AW 24 rights.• On cross-examination 
of accused after the latter had concluded telling how the 
oontession was taken, the trial judge advocate asked '~ 
the statement you made true?' Accused replied, 'Yes, sir.•· 
The defense did not object. Thereafter, accused's confes
sion (containing a clause that his AW 24 rights bad been 
explained to him) was admitted into evidence•. (2) Proprietz
of the Confession: •on the preliminary question of the. ad
missibility· of the confession the testimony of accused to· 

·show undue influence was properly offered and received***· 
'Since accuse~ became a ·witness on his own behalf for an ex
pxessly limited purpose which excluded inquiry: into the 

issue ot his guilt or innocence***', it was improper

for the trial judge advoaate to have asked whether his 

statement was true. His affirmative answer was a confes

sion of ~ilt in open court •an~ constituted an invasion 

ot his pr vilege to•remain silent* * *,- which privilege

he significantly elected to assert both at the time he · 

appeared as a witness for the limited purpose and later 

when his rights were explained to him.' Failure of his 


· ·counsel to ob~ect did not' constitute -a waiver in the cir-. 
 
cumstances. he improper question and answer may have in

fluenced the law member.in ruling the confession to·be . 
 
voluntary, and the court in finding accused to be guilty.

tTestimonial ·worthlessness and· unreliability constitute . 
 
one of the underlying and fundamental ~rinciples on which 
 

' involuntary, confessions are rejected. * * It,cannot be 
said that. the testimony· of the agent * * * and accused, ·' 
independently of the latter's admission of the truth of 

':his statement, ·contain legal evidence of such quantity 
.. and quality as praoti,cally to compel .a finding that the 

/ . , 
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statement was voiuntarily given. * * * The admission· of· 
the confession was therefore an error and the sufficiency
of the evidence to support the finding of guilty by the 
colirt.independently of tbe evi~ence illegally received 
must be determined * * *'"· 

I 

See also CM 244490 Peace, '28 B.R. 309; CM 224444, Wanner, 14 
 
B.R~ 143i" CM.234756, Merrill, 21 B.R. 155; CM 232661, Nelson, 
 
19 B.R. 157· 
 

Ordinarily, we believe, the foregoing would be applicable ·. 
in principle to interrogation by the court as well as the 
prosecution and whether or not accused was under oath, but, in , 
this' particular instance, it is our opinion that such questioning 
was invited by accused's counsel when he made the following state
10.ent: "I suggest tha.t the court ask him under what conditions _he 
made the confession". It is particularly clear that the law · .. 
member strictly limited his questions to that phase and studiously · 
·avoided asking accused anything concerning the truth of the con
fession. Under these circumstances we believe that accused 
waived his privilege 6f non-self-incrimination. 

· 7. In regard to Specification 2 of Charge V we find no evi
dence outside the confession tha~ accused ever received, had or 
concealed the .45 caliber automatic pistol mentioned therein. It 
ts a.n elementary principle that an accused can not be convicted 
upon his confession without the production of evidence that cor~ 
roborates the, confession aIJd. which touches the corpus delicti. 

. We are likewise u,p.able to find in the record outside the contes
., sion any A evidence of the corpus delicti as to Specifications l 

and .2 of Charge III. · · 

• I "That the corpus delicti of the offense of wrong~!
sale of Government property in violation of A. w. 84 is not 
established by evidence of the fact that the property was 

.missing, and that it was fatal error to admit a confession 
of the sale_ where th~re was no other evidence of the cor
pus delicti •. 

"Where p. soldi~r was charged with unlawfully selling ,
blank~ts in violation of A.W. 84 anl the sole evidence 
pointing to the guil.t ot accused was his own confession, 
Held, that it was not proper for the court to consider the 
confession with respect to the sale of the property without 
som.e other evidence of the corpus delicti. An accused can
ri.t be legally convicted upon his unsupported confession.· 

. h : mere fact that the property was missing and that accused 
. a an opportunity to take it does not constitute the 

I 
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corroborative evidence necessary to make consideration of 
. this confession proper" (Dig.Op.JAG,· 1912-40, sec •. 395(ll)l 

8. Arter a careful review· of _the record of trial we are .· 
of the opinion that the evidence is legally sufficient to sup

' port the findings of guilty of tbe remaining charges and speci
fications and therefore deem further discussion of them.unneces
sary. However, it is noted that the initial absence alleged in 
Specifications 1 and 2 of Charge I involved the Jdentical act 
which constituted the escape from confinement alleged in Speci~ 
fications 1 and 2, Charge II and Charge II. Therefore, it-would 
have been preferable to omit the latter specifications and 
charge (See CM ETO 8706, Twist) • ' · · . · . 

. . 

9. The court was legally constituted and had Jurisdiction 
· of the person and' the offenses. Except as noted, no .errors 1n-. 
 

juriously affecting the.substantial rights of the accused were 
 
committed during the trial.· ·In the- opinion of the Board of · ·. 
 
.Review the record of trial is leg8.ll.y insufficient to support 
the .findings of guilty of Specifications 1 and. 2 of Charge III · 
and Charge III and Specification 2 of Char~e ·,v, legally suf
ficient to support the findings of guilty_ of Specifications 1, 
2 and 3 of. Charge I and Charge I, Specifications 1. and 2 of 
Charge· II, and. Charge II, Specifications 1 and 2 of Charge IV 
and Charge IV, Specification 1 of Charge V,and Charge V, and-· 
.legally sufficient to supJ>ort the sentence. 

•. 

(Tempo~ary duty) 
.. , .·Judge Advocate 

.-:-o-hii~G-.---o~•-B-r~ie-n----~---

I . ~· , . 
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mimcH OFFICE OF TEE JUDGE .ADVOOATE GENERAL WITH USF, IBT, Aro 
 
885, .c/o Postmaster, New York, N. Y., 21August1945· 
 

To : comm.and! ng General , China The ater , APO 879 , U • S • A:rm7• 

1 The record ot trial and accompanying papers in the 
 
case ot Technician Fifth Grade Mah Guey Shim, 39411014, Head

uarters Chinese Combat Command (ProTisiona:L) , un;t ed States 
 

iorces China Theater together with the holding or the Board 
 
ot Rerlew are transmitted herewith pursuant to .Article or 
 
War 50! t~r your ac~ion~ · 
 

2. The Charges. and Specifications upon which accused was 
tried and convicted are tully set out in the holding ot the 
Boa.rd.of Review, and in its opinion the record ot trial was 
round legally sufficient to support tbe sentence an:i &l.l the 
findings except the findings or guilty as to Specification l 
and 2 ot Charge III and Charge III and Specification 2 ot Charge 
v. In view or the recommended disposition ot this case it is . 
dee~d unnecessary to set forth the Charges and Specitic at ions . 
and the findings relating thereto in greater detail. · ·· 

' . . 
J. I do not believe the accused· in this case received a 
 

t(U.r and impartial trial as contemplated by Congress in enacting

the Articles· ot War and by the President in promulgating the 
 
procedure to be followed betore a Courts-Martial as·is set torth 
 
in the Manual tor Courts-Martial. The basic principles ot 
 
American Jurisprudence are integral parts or trials before· 
 
Courts-Martial. The burden ot proot is on the prosecution to 
 
convict by competent evidence. The accused is entitled to 
 
.remain.· Si.lent and to be represented py counsel who defends his 
cause within the limits ot recognized. rules ·or procedure. AJJ · 
I view the record in this ease several tundamenteJ. rights that 
should haTe been accorded accused were denied to him. The . 
prosecution appeared at the triai prepared to prove its case 
almost in toto with stipulations which in ettect were c ontessions · 
by accused or his guilt despite the tact that the accused 
plead not guilty. Accus.ed is or Chinese descent, and the record 
shows that the law member during the· trial became so conscious 
ot accused's limitations and his inability to understand what 
was transpiring at the ·trial that.he wanted an interpreter . 
called so accused could unde_rstand what was occurring. · While 

.the record ·shows that as to the seTeral stipulations introduced 

. in evidence, accused's ~ounsel stated that accused was tUllY 
 
into:med as to the. ettect ot each, the record proper retutes . 
 
such statements as plainl.7. appears men the law member inter

rogated accused as to his agreement to the 8 tipulation contained 
 
·ill Prosecuti~n•s Exhibit 6. Accused's answers to the law member's.· 
questions at that time. show a complete lack ot rational under- · 

./ 

-1

http:Accus.ed
http:Boa.rd.of


(131) 
 

... . 	 . . 

stahcllng.ot wtlat,was occurring in regard to the stipulations 
(R.12, lJ, 14). ·The Board ot Review correctly states that 
ordinarily .the stipulations in this case should not have been 
received; but, the opinion turthe+ states as there is nothing 
in the record to show accused was ill advised by incompetent
counsel and· knew the meaning and ettect ot such procedure, their 

. 	 reception was a matter tor the sound discretion of the court. 
With this holdi-ng I cannot agree. To me the entire record shows 

· that .defense counsel failed to exercise toward accused that 
care for his defense that any prudent defense counsel should 
have shown. Outright stipulations of guilt cannot be a proper 
defense •. Also., I believe the record clearly refutes any pre
sumption that accused tully .understood the meaning and effect 
ot such procedure. 

4. A very serious and i'njurious wrong was committed to 
the prejudice or accused by the law member when he questioned 
ac·cused regarding the confessions ,theretofore made to Captain
Edward J .Hlrrnstein, Jr., CMP (R. 14). Accused was not on . . 
the stand as a witness and never appeared as such throughout 
the trial. He expressly exercised his privilege to remain 
silent when his rlgh~s to testify were e:xpla ined to him (R.17). 

- Up until the ·ibtroduction of accused's confession the record 
consisted in a large part of the stipulations above dlscussed. 
A study ot tile proceedings that took place at the time of the 
admission of the two c.onfessions leads me to but one conclusion, 
and that is that accused, though not a witness, was forced to 
give evidence against himself. The law member elicited trom 
him evidenc-e that in effect amounted to a contes,sion in open 
court that he had voluntarily made the confessions to the ofticer 
and that they were in tact true. Evidently the court, pri0r 
to the questioning"', Y.'as not satisfied with the proot ot tl:e 
volunta~y nature ot the confessions. It it was, accused would 
not have been called upon to give evidence showing their ad

.. missibility. Again t.b.e Board of Review in its opinion says that 
ordinarily such conduct on the part of tlie law member is error · 
antud cites authority tor its reason. The authorities there cited 

lly sustain the view I here set forth. As to this parti 
cular case the opinion holds accused's counsel invited the · 
interrogation and accused waived his privilege of non-selt 
incrimination. The record ot trial leads me to believe that· 
atccused did not waive that right. It certainly was not explained 
o him that he cou1d refuse to answer. The tac·t that defense 
~~unsel Joined in the proceedings and helped to develop this 
.wadmissible testimony only further serves to show tile la.ck ot 
~~~er defense. It has been held more than once that accused · 
ne · not be made to suffer tor the incompetence and unskilltul-· 

. B :s ~i defense counsel (CM 200989, 5 B.R. 11; CM 210404, 9 
Tha• 5 SPJGH-M 230826, 18B.R. 53; Bull. JAG,'1945, p. 173) •. 
to t the accused on trial before a Courts-Martial is privileged; 

·.a 	 renain silent and retrain from incriminating himself is such· 
·.. W~ll found~d right that·authority to that effect need no:t be 
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(ij2) ·cited. The question tor d~tdbziinatio·n is whether or not accused's 
substantial rights have been injuriously affected. · · '· · · 

5. The Board of Revi.ew a.Di I are not in disagreement.as 
to the principles of law involved. We differ only in how they 
should be applied to this case. I belie.ve the Board ot Review 
reached its decision by strained reasoning when it found .the 
tacts in this case to be such as to place it without the general
and accepted rules of law ordinarily applicable to a cmdition . 
as presented here ,for review. I w:mld not say that the errors 
revealed in ·this record are such that they always require dis
approval. In some cases the record might affirmatively _show · 
that no substantial injury resulted to accused. But in the 
instant case it cannot be said with certainty that accused's 
substantial rights were not injuriously affected. The findings 
and· sentence might have been quite different it defense counsel 
had not agreed to the many stipulations of guilt and the' oourt 
had not required accused to say, in effect, in open court that 
he was guilty•· It readily appears that t-he matter is one ot 
speculation; and thus, it becomes impossible to say just to 
what· e:x:ten t .the findings and sentence were influenced by the 
errOl"s. It is apparent then that accused's substantial rights
have been injuriously affected. He has been denied a proper
defense and deprived of his right ·to remain silent. Trials 
before Courts-Martial, like all other cru.rts o t justice, require 
that accused b~ convicted by competent evidence after a fair 
trial according to established rules of procedure. I do not 

. believe this .conviction was the result of such a trial. For 
tbat reason I am compelled to ~ecommand disapproval of the 
findings ,and the sentence. · · · 

6.· A form. ot action designed to accomplish this result 
is inclosed for your ~ignature it you agree with the recommenda
tion. 

•. 

7. When copies of the :published orders are· forwarded to 
this office, they should be accompanied by the foregoing holdlllg
and this indarsement. For convenience of reference and to · · 
facilitate attaching co.Pies or the published orders to the re
cord in. this case, it is requested· that the file· number of t-he 

· ~e11rd appe(CaMr iin brackets at the end of the publ.ished order as.°0 
"'o ows: . BT 622; .CT 37) • 

.. 2. Incls :· . 
Record of Trial 

__:_A_Q~ion ~Shee_t_ . 

(Ftiidings of guilty of Specifications 1 and 2 of. Charge iII and Charge !Il 
and Specifications 1 and 2 of Charge IV and Charge IV, and Specifications' 
1 and 2 of Charge V and Charge V disapproved. Only so lli.uch of sentence as 
provides for dishono~ble discharge, total forfeitures· and confinement for 
five years approved. Sentence ordered executed. GCJ&? 4, USFCT, 4 Oct 191.5)

http:belie.ve
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UNITED STATES ) FOURTEENTH AIR FORCE 
) 

Trial by Gell convened at Kunming,. China, 
22 June 19~5. Dishonorable discharge, 

Private Wll.l.iam c. Garrity, total forfeitures, con.fine~nt at hard 

v ~ 

•
33250200, 907th Engineer Air labor for 18 months·. 
Force Headquarters Company. )' 

..•0 

HOLDING of the Board of Review· ~I
OtBfilEN, VALENTINE and VAN NESS, Judge Advocates 

1. The record of trial in the case of the soldier above named has been 
examined by the Board of Review which submits this, its holding, to The 
Assistant Judge Advocate oelieral-in·charge of The Judge Advocate ~neral's 
Branch Office, United States-Farces, Irxlia Burma Theater. . .. · • 

~· 

2. We deem it unnecessary to set forth the evidence as the record of 
trial clearly juati.i'ies a finding that accuse.d was absent without leave during 
the period alleged. The offenses alleged 1n Specifications l and 2 of the· 
Charge were both based on the same period of absence. Both _incidents were, 
in our opinion,within the language of the l!anual "substantially one transaction". 
Whether or not such specifications were a duplication or multiplication, we 
believe to be immaterial in view of the fact that the record clearly reveals 
that the court considered the offense of accused as one act only and adjudged 
the sentence accordingly. Though both specifications involve the same act, · 
there has been no multiple or duplicitous punishment:. resulting in prejudice to 
accused. Yle are, therefore, of the opinion that the record of trial. is 
legally suffi.ciert to support the sentence. . 

~(T~em:;;;-.p~o-ra;o;;ry~;;;.Du,;;.t;,.Y-..;)______.,Judge Advocate 
John G. O'Brien 

"'/.-s/.__.I-.t.-im......... .... ___,Judge Advocate 
ous_...T...._.Val,._ent_i_n_e 

.- 

'"/~sl-..:.R;;;;o.-.bc...rt;..;;...;;.C.;,,._v...an....,....Ne.-s,..s..____.,Judge Advocate 
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UNITED ST ..lTES 

v. 

h-:vate HO.i..l.RD THCN.lS~ 38496007; 
Private· JOE Ivll!.ES~ 36791122; 
Private E..4RL s~cy;34756962; 
Private 10.HN Ho P~lERt 346'771741 
all of the 226lst Q.u.artermaater 
Truck Cooi.pa.ny 

(lJS)New Delhi, India 
3 September l.945 . 

) INDU BtlRilA ..UR SERVICE CQJJ.LAND 
) 
 
) Trial by GCM convenad at APO 214, 
 
) %fostmnster, Nsw York, N.Y. • 12-l,,3 
 
) JI.Ula 19450 Sentence as to-Thomas, 
 
) dishonorable·discharge, total for

) feitures, confinement at hard labor 
 
) for lO years f as to Searcy a.Dd Palmer, 
 
) dishonorable discharge, total for

) teitures, con.finemen·t at hard laber 
 
) for 4 years; as to Miles, diaho:nor

) able discharge• total i'arfeitu.res,. 
 

' ) cont'ineuen"!i at hard labo.r for 2 year~• 

tlOLDDU by the Ba..JiD OF REVIE1'i 
e•BRIEN, V.AI.EJ:II'Im~FONI'RON2 . Judge ..ldvocates 

l,, The record of '!rial in the case of the soldiers above named has been 
 
o:xil!ilinod. by the Board of Review which sul:mita this, its holding, to The 

~sbtant Judge ..liivocate General in charge of '.I'he. J'u.9-ge ~vocate General 1s 
 
Branch Office, Irlll.tod States Forees~ J.ndia Burma Theater. 
 

2, ~ccus~d were tried on the following Charge and Specifications 

C.iL.RGEa Violation of the 92nd ..a-ticle of War. 

Specification: In that Privates Howard Thanas, Earl Searcy, John H. 
Palmer and Joe Milas,. all of the 226lst Quartermaster Truck Ccmpany, 
a.ct~:ng jointly, and in pursuance of a camnon izrle.n1t. did at or 'near · 

· Cox•s Bazar in Bengal, India, on or about 25 ..l.Pril 19451 with malice·~ 
aforethought, willfully, deliberately, te].oniously, unlawfully• and · 
with premeditation kill one Kbrain Dan, a .human being, b? shooting 
him with a ri1'le. - ··· · 

Each Of the accused.pleaded not guilty ot the gh£1.re;e and specification and 
each-ol' the accused, by exceptions and substitution.,, was tOund guilty of vol~.. 
ta!'y manslci.ughter in violation of the_ 93rd ~ticle pt ·11e.r. ·1'he court sentencea · 

_each of accuaed as follows: ThOulaS, di8honorable dischare;e 1 total forfeituret;f' 
~0finement at hard labor for lO years; Seara; dis.b.04orable. discharSe• ; 
nble 9rt'eitures ~ confinement at hard labor for ;4 ;years 1 Pal.IDart dishonorf 
Mileadischarge,, total ~arfoitu.rea and confinement a:!i hard labqr for 4 yearss ,i 
for 2 ' dishonorable -discharge• total fori'ei:turos and conf'inement at hard labor 
the Year~. The reviewing a.uthari ty awroved the ~entenc~ b11t directed that · 
actiexeclltion thereof bo 'lfithhel4 and the record or.~rtal·was,i'orwarded for 

on under ~ticle ot 'ifor 50io · 

... l.. .. 
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3. Evidence for the prosecution: 

It was stipl.\l.ated c.nd agreed between the prosecution and the defense, wit4 
all the accused concurring, that tho accused are serving in the armed .forces at 
the United States of &nariou and were present at the trial of the CllBe (R. 19) 
that Khrain Dan, a human bei.D8, also known as Khraindan, died on· or about 25 . 
April l9li..5 at or near Cox's Baze.er, Bengal, India (R. 19); that on and after : 
25 ..lpril 1945 the village o.f Cox's Bazaar and the region surrounding the 1'ill~e 
north o.f the main or ]lamtt Rooit.1,. was out-of-bounds to all. ..lmarican troops (R. '. · 
20) J. that ML rifle, Ne;. 896930, which was later received in evidence as Prose- · 
cuticm' a Exhibit B (Ro 26) Wa.9 properly issued to-the accused Thanas (R. 21) 1 
that a .30 caliber cartridge case was picked up on the night of the shooti~ 

1about J.5 yards fran the point where ·Khrain Dan was shot. · 

It was further stipl.\l.ated that B. Sem-1 is a qualified ballistics expert,: · 
that he examined the above mentioned .30 caliber cartridge cese, and that if · 
he were present as a wi tn.ess he would testif~ that the cartridge case was fired 
from Ml rifle, Noo 896930 (Bo 21)0 . I 

. It was stipl.\l.ated that it Captain Paul· R. Lurie and '1nil Kumar Roy, Ll.B., 
· were present they would testify as followsa Captain Paul R. Lurie, Medical ' 

Corps, 327th Jirdrane Squadron, was, on 25 ~il, ·per.fo.nuing the duties of ; 
.Squadron surgeon. On that date, at aJ?proximateJy 234.0 holll's, he exanined the 
body of a youth which he found face down supported by two closely growing treqa · 
in the rear of a dwelling in the residential area eastern section ot co:x:•s .. 
Bazaazoo Beneath the. body he found a ,Pool of mixed clotted and.. liquid blood bl+t 
no trail leading to the body. Death was apparently dua to a high velocity ;pro
jectile which entered through a wound approximately i.5 cm in diameter locatec1
in the le.ft lumbar region. The wound o.f exit was in the right lower quadrant: 
and was about 7 cm in its widest diBilleter with e.Tisceration (#> aoontum. and inr 
testiD.ee Death had probably occured within an hour ot the examination (R. 19~
20). ! . . 
.. .lnil ~Roy, M.Boo who is Sub-divisional M:.Jdical Officer, Chittago.D8 '. 
 

Division, is a properly liicensed medical officer for tha Govermen<t of India.· 
 
and on 26 .i.Pril 1945 .at about 1200 hours he wr:formed an autopsy on Q bod7 
 
!!~~ifi~ to him as that ot IO:lrain Dan by a :eengal police constable ~d a :


0 
er deceased. The body was that Of a .Burmese male 24 years o.t' age, of 
 

average build. The pupils ... al and ' · 
bod . ..ere. equ rigor mortis WdS present all aver the 
im;;te~ ~~~:aw~Ulldd three-t:ourths ot an inch in diameter, with clean cut~ 
second lumbar verte~un2 •1/20ni the left side qt the back at the leveU. of the · 
was located. The lat~er- nches lateral t,o the midlino the wound of exit . 
was 2 inches in diamet ;was a circular woun4 with averted !aerated edges and,. ~ 
tooing ap~eared arouna.e~lthBoth wounds were Pn an avpro~te level. No ta~ .. ' 
bowel we.a prolapsed throughe~h~ th;;e ilOund~· J.bout 12 inches of the large 
indicated, all organs of th nou Of exit. The heart was eillpty. Except as 
ha:nicda.l injuries nhich wer: ~~liwer: found to be normal. Death resulted trcm 
a gunshot wound {R~ 2l). cte anti..aiortwn and may ha:ve been caused bf 
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Chester ·,;. Baum, a truck driver of the 226lat Q,uarte~ter Truck Caupa.cy, 
testified that he is acquainted i7ith acoosed and identified each of them by . 
pointing theLJ. out in the court roam., Baum and the· accused, wht>.are members of 
the same organization, were on tho base at about 6cOO o'clock on 25 ~ril 1945 
when they decided to go hunting (Ro 9-lo). Searcy had a carbine and Thallaa 
an Ml rifle. They nont to the 505th Enlisted men's Olub, ••hich was ju.st across 
the road fr0U1 the base, and_ they each got a ~ouble shot of.whiskey and of gin 
(R. 19, 15 ). .utter having tho drinks thoy went in a truck .driven by ~um to q: 
tea roau. in Cox 1s Bazaar nhore they drank three bottles of Indian gin '(Ro 16); 
They parked the truck in a lane ad~cent to the tea roamo Tho time was, about ; 
8:09 o'clock (R.. J2). •..t the tea roan. they talked to a little lndiun boy whoae 
nooe they did not know and of wham they inquired for 1 bebes 1 (R. 12). Upon · 
being told by the boy that there wero no 1 bebea• there they went a second t~ '· 1 

tatlw toa. CJ~. (ll:.::i2) after which they all got in the truck and went down the 
~emu Roc.d to cool off Palmer who had become highly, intoxicated (R. 14-16) • 
.lfter going about a milo or two up the Ramu Road they tur~d around and ceme ! 

back to the bazaar area (R'! i4)., ~t this point Bat:.m told accused he was goill8 
back to C.$1p but they declined to accompany him. ~cordill8ly. Baum got into ' 
the truck and went back to mmp, leaving ~ccusod ill.. -the b!lzaa:t rtith the Ml and· 
carbino (Ro 13-J.4).. Baum did not see in llhich direction accused went when her· 
left ·hllo:.:lo This '17as about 8:30 (R. l3)o Baum had never before been hua.ting 
with accused although he had been with sane other boys. The truck used by 
accused uud Baum for the trip to the bazaar was named 'Lucky Star• and had as · 
the last three digit~ of its serial number the figures 988 (R. 18). Baum nev~ 
looked ut the trip ticket but put it in his pocket and drove awoy~ The accu.s~d 
woro talking loudly when thoy went back in the tea room (R. 17). · 

Corporal ,.U.ois N. Payne (R. 21), 2261st Q.uortermastel- Truck Canpany, 6lst 
..Ur Service CQ.J1Uand, testified that on 25 .ipril he was at· the detachment office 
of his orgunization in Cox's .Bazaar as clork and motor vehicle dispatcher. · ' 
1ihile on duty he did all the dispatching- (R. 22-23). A.t about 6aOO o'clock of 
that evening tho two and a half ton Gl£ six by six truck named •Lucky Star• , 
which had 988 as the last throo fi~ures of i•a aerial number, was not dispatch~4 
by hiw after it wus brought in o.nd p11t on the line (R. 22). ~t abollt 2 i.30 or ·• ;. 
3:00 o'clock tho next Llorning the motor of this truck was found by Corporal : 
Payne to be warm, indicating that it had beE!n driven since 6 sOO O!' clock (R. 23 h 
This truck uas last dispatched to Lieutenant Miller, air freight, with Willie 
McClain. as drivero Chester w. Buum was assistant driver (Re 24). 

J.t about 8:00 p.m~, 25 April 1945 1 Sekandor, a Mohaallnedan, came into Cox's 
 
Bazaar where ho saw four colored soldiers. He was, however, able to identity 
 

· at the trial only Themas as one of tho four (R. 55-56). One of the tour man 
seen by Sckundor had a riflo and ·o.Iiother had what to ll.im looked like a gun. -· 
TllQil.as gE.tvo Sokander s~e Lionoy with which to purchase wine. (Ji'. 56)ii I.Elter ' 
in his tosthlony Sekander soid tho.t the colored soldi~s had o. ·rifle' and three 
shotgun..~ (Ro 56-57 ). · Ho poillted out Themas as the person who had the rifle. 
'l'hooas o.ncl the other throe colored soldiers with hi.Ll asked Sekander tor •babes•• 

, U:pol'}. being told that none could be furnished, Thanas o.nd·i tho .oth~ Y.(Ul~ to the 
baza.Ol" where they picked up a .Mog waaan on the truck. Sekander ~he.u Yent~oway 
{1lo 57-58)0 ..lc;cused were drinking in the bc.za;.ir (R~ 58). .lccord1ns to Seka.oder_ 
~here were only four soldiers ill the bazaar ,on the ~vening in queation (R. 60). 

http:bc.za;.ir
http:TllQil.as
http:Caupa.cy


(138) 
On thO ev.;cit 2..5 .tpril 0 Mai Loon walked frau the bazaar t~ ,h~s haoo, 

arr,iving there ~out 9100 or 9130 p~. .He saw four co~ore~ men pass nia house 
but wo.s upnble io tell whether they.uere ~oldiera or c~vilians (R. 60, 61), Twp 
ot them ;;ere c~ guns .of saAethillg which they carried under their arms (R, ~ 
62-63),· .uiout JS or 30 minutes late.'t' he heard s<lie noise and the sound ot a 
gun. Ha followed a crowd ot people toword the bazaar frau which direction the· 
sound ot the gunshot came (Rco 64)o He saw the body ot Khro.in Dan 'dead by sho~• 

· (R, 64), The body was near his house. · ,,,, . 	 .· - . 
I 

On .25 .qiril·Maung Baoo, Cox's Bazaar (R, 65 ), was at his home in the east 
sidli ot the bazaar (Ro 66-68) about JOO yards from the fish market, .About 9:09 
pom. four 'colOl'ecl.military z.ien entered his house uninvited, . Two of them had · 
guns (R. 67-68). , Ono of those military men pointed a gun at Maung Baoo lllld 
se.J.d, 1·,;e vant babe". !&lung Baoo replied that he wasn't that kind of a man. 
Sane Olla of' the four said,. 1 he is a good man•, and after so acying they bade 
Maung Baoo good night and le.ft the house (Ro 68). .J.bout 3 or 4 minutes later · 
he heard very loud shouting (P.o 71-72-73) and a sho·~ (Ro 69c 74), the sound 0£ 

·which ca;w frcu the palm forest on tho cast side ot his house (R. 70, 75). :•' 
• ..lfter 	 the shot was hoard Maung Baoo went to see for himself and found near the · 

paJ,m forest the dead body ot Khrain Den. Thero was a hole through him and 1 sClll19 
blood in his backside• (R. 7l)o Tho body was lying about 35 feet from tho noar.: 

. est housa (Re 70). .Ui the villa~a;, were gathered around but not of them had 
guns or hoe:vy sticks (Ro 71). The body of Khrain Dan was lying in an open sp~·ce, 
It took Maung· Baoo JS Ql' .20 minutes to we.lk to thu point where he found the · . 
dead .i.ian after he heard tho shots (R. 7.1) 

0 	 
· 

.hloha:.imed 4l.bdulla was on hi~ ':lay back to Cox•a Bazaar just after 8:00 p.m • 
. on 25 ~ril 1945 when he .cet four ~sin..tana or negro soldiers, one of whom l:l,ad 
a rifle~ Lbhammed J.bdulla pointed out in court 

0

and identified paJ.i.iar as one of 
the ~our ~pldiers. One of these soldiers pointeq the Ml rifle with the mu.z~l~ 
withii:i about 16 inches ot MohariJUed .J.bdulla•s body a.pd threatened to shoot him;, 
in the chest•. ~other at the soldiers grabbed· Mohm::a::ied .Abdulla by the shirt · 
and as.1$:ed' f~r a 'be.be• (Ra 76-77). MohCD!led Abdulla then got frightened and r~ 
awey (~. 78, 79) 0 iVhen told tho.t no 1 bebes1 wore available trcm that source '.' 
the _soldiers used a flashlight, saw a 1bebe1 going in front of them and ran 
after her (R. 76),. It was then about 8:45 .P.m. .A.bout 30 i.Uinutes lator Mohamimd 
.al:>d.Ulla heard the sound of' sh<?uts in J4og language and ·noises (R 78) ..tt the :, ,
time ot the essa.ult upon h' u 	 · • • ' ldoha. · , ll1l. as w~ as the time ho heard the noise ot shouts 
no.it::1~~ WQS at his_ h(l;.le ond observed that t.he sounds Calll3 fr~ the ; 
ing the shoutings~o~se ~r: a distwioe at. about 100 yards. Just ~ter or dur~ .. 
additioual colored ~: 6 sound ot o. ~hot.(R~ 71). .4t this point four ~·: · 
seating arr nts~h ors were seated 'ii'J.th accused in tho court room o.nd the.; . 
.aum who cau~ by ,~e:M~~~)~dulla agai~ pointed out .Palmer aa the,. 

. 1Ia.UD.g.1'ha0o Wns at his· hane ·1~ Tadi - , . · . 	 J • 

25th of ~il 1916 at about 9 , P~~· a .Part ot Cox•s-13azaar~, ell th9. · 
and attewpted to break: in thr ·~0 clock vbOn" saio ~oldio.ra went to his houso

0
knocked on the door then -0P d 1!he door (~. Bo) •. These .tour soidiera first 
thEII!l had a gun.· Ma• Tha one . and asked for 'babes• (R.,83, 84h One rJl 
and the soldier& r~ter~ec~ frightened• left his house tar another dooi

. · w e he Calle~. to his. relativps and the ville8• · · 

. •.4 .. 
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· ariLfor help. (Ro 81-82)c Maung Thaoo ran up to a garden in which there were trees 
•just· like a coconut tree"., ..i.t this point he heard the noise of men calling ~ 
the sound of a shot. ..u'ter about 15 i;iinutea Maung Thaoo went back to near his ' · 
house (Ro 82, 84). On the way back froo the garden he root four villagers in
cluding Bi.Llau:ri.g (Ro 82).. Be also: saw tho dead body of Khrain Dan and observed 
that it was covsred with blood. None of the villegers had a gun nor was there 
a waapon near the dead body of Khrain Dan. The body waa within 10 yards of the;· 
house of Khrain Dan.(Ro 83). · I 

B:Lnaung of Te.dipara, who resides in a section of Cox's Bazaar (R. 80) 1 was 
at his house, whichxa·located about 150 yards fr0U1 the residence of the witness, 

.Maw:-&. Thaoo, on 25 APril 1945• ..<.t about 9:00 or 9a30 a·•clock he heard noise and 
a shot at the tadi patcho He went to the tadi patch or garden which is about 15 
yar.is from the house of Miung Thaooc There was a crowd of l'lillagers at the tadl 
pat\lh. 'I'hpy were shouting, •Run away, run away • • •ll in the Mog language. 
Bimaung was with about six villagers &long.whom was Khrain Dan, Bari, Photonuaoo 
and Chenphlaphaw, none of wham had guns or any other kind of weapon (R. f!l). 
They saw f"our black men dressed 9 •Just like khaki9 in the tad:!. patch. One or two 

had a gu.no .;i.t this time the Villagers were shouting~ 1 COIJO aJli help US, COCle f;llld 
help us'-. 'Iha 0 black soldiers• were about 25 yards away from Bimaung and Khra.i.n 
Dan (R. 88)0 The four black men were not civilianse Bimaung saw one of the 
soldiers kill Khrain Dan. When .Khrain Dun saw the soldiers he ran in another 
direction and that is when one of the soldiers shot and killed him. .U.t the time 
of tho shooting Bimaung was only one yard from Rhrain Dan. 'l'he only word deceas
ed uttered after being shot was 9 fatl:lor 1 'Ro 89)o Khrain Dan had no weapon when 
he wus shot. There was some uoonlight at the tiLle of the shooting (Ro 92-93 ). · 

..uJ. four defendants were identified in court by Ksn~it c. Ba.shook, CriJrJ.nal 
Investigation Division .i~ent (R. 26-27 ) • 

•a-ter being fully warned of his right (R. 27-28-29), Searcy, on the 
30th of ~ril, made a voluntary stateme~t (R. 27-30) in which he said that he was 
a truck driver of tho 2261st ~uartermaster Truck Ca:iipany and that he was regular
ly assigned to a two and a half ton six by six truck, the last four digits o! 

·whose serieJ. number are 2233. On 25 ..l,pril 1945 he fl.nished bis. daily duties a~ 
5aOO p.u. and tu.rned his truck into the :motor pool, ;delivera4_ the trip ticket ·~ 
to the dispatche!', and .U,ois Payne and he went to s~pper•. ..:.fter aipper he and. 
all the other accused together with Chester Baum decided to go hunti1?8• Chaster. 
Baum got his truck, •Lucky Star•, which was regularly assigned to hilll., and by t~ 
use of Palmerla trip ticket: drove the truck to pick up sane boxes f"or Chittag~• ; 
Searcy took his carbine with only two rounds of ammunition nhile Themas took hi~. · 
Ml with six rounds. ~hoee weapons were put in the truck and all of the accused'''. 
were driven by Baum across the road to. the 505th Enlisted .Man.' s Bar where they: / 
each had two double shots of gin.. .~bout ,7 ,45 the five left in the truck with 13{1~ 
still driving and went ov0r to a place where South .J,frican soldbrs live. Thay: ': 
there bought a bottle of gin anl•ach took a drink. They then started t9ward R8lDr.i 

Road. They ~.rossed this road and went to the bazaar where tho truck was ~arkod sc 
it faced east, the direction frow. which they had cooe. ..lll ti-ve men got out and 
went ·into a tea shop which was located west of the ~CI..uare. Here Falw.er i~duced 
an Indian to purchase a bottle of gin for him. FrOQ this bottle 011ch took_ a drillk 
and were. shortly thereafter joined by a South .U-rican· soldier who helped them 

-s 




. 
. C:(4o) 

finish the bottle. ..ll)out 9:00 o•clock they left the tea ro~ and in CCAllio.ny 
with an Indian.. boy went back to the truck. Thomas asked th~s boy for o. be be 1 

to wilich the boy replied, •No bebe' a An Indian crawled up in tho t::uck and was 
told to get· out. .A.t this point the Indian boy called to the attent;on a; the 
five tho fact that the Indian who had crawled into the true~ was a bebe •. The 
truck was driven off with all accused in it and onto the main road \Vhere the~ 
discussed the matter·and. decided not to go hunting as PleJµled. Baum then said 
he would go back to camp if' the hunting trip was off, but he drove the truck 
back to the bazaar at the suggestion of Thoma.a. Here Thomas gave an Indian a. 
bottle and five rupees and the Indian brought back a bottle of gin. This bottle 
was also consumed by Baum and accused. By this tilile all five were pretty high 
but appeared to know what they were doing. Here again Baum said be was going 
back to camp. The weapons were still in the truck. They drove on up an alley 
which leads away frail the bazaar to the main road and stopped the tru.ck but in a 
few illinutes drove on to the i.nain road where Thanas told Baum to stop again. 
4ccused got off and ThOJlas and Searcy each took his weapon. The four accused · 
then wal.r..ed back about 150 or 200 yards and stoppedo Thanas and Palmer walked 
off up an alley-way fron the main.road leavinglliles and Searcy seated.on the 
side of the roado ldiles and Searcy then heard a shot and heard a bullet sing, 
the sound of wlJich came fran the north side of the main road. It was then about 
9130 or 10100 o'clock in the evening., .About 5 ...Unutes later Themas and Palmer 
came out with ThOIIlBB carrying the gun. Searcy had his gun with him at the time. 
Palm.er had no gun. Thanas theni came back and said, •Cane on back down the ·. 
alley -- I know something•• All four walked down to where they saw an Indian 
man standing in the doorway. .A. conversation fol.lowed between Thomas and the 
Indian· and as the four accused moved into a pathway two Indians who were in an 
adjoining house ran ailay. J.a they went a little further they heard the .iaulti 
tude of Indians out in the bushes. Miles and Searcy here left the other accusod 
and returned to camp. .At the place in the buzaar that smelled like fish Thoi.w.B' 
loaded his giln~ Sane short distance further on Thomas grabbed hold of an ' 
Indi~•s shirt collar and. asked, 'iYhat are you doing out here?• Seo.rcy e;ot 
scared and expressed .the desire to go back to muip but at that timo Thau.as point.. 
ed ~s gun at ths Indj.an•s stQ.iach and said, 'I'm an MP'. When Searcy express
ed tho -desire to return to cam,p .Thomas replied; ·~You-all ain't going anywhere-.. 
Yat-alloome davn here with w and you-all cauing back' uith mc.i• Fi-am thore th~Y .: 
went on to another llouse and 'l'homaa told Pal.Jner to knock on tho 

0 

door. Palmer ·'. 
tilllilly knocked on the door alld all the poople in and around tho house ran a7rny. 
tbanas .P\Ulhed Pal.mur o.nd said, 1 Go ahead and see what 1s thOl'o•. From here they ·; 
weut to another house and when the people in this house knew accused were cacti.rig 

. tbey also ran, sane of them through the back door lllld around fr0t1 the side. :. 
~ 'l'ha:las shoved Pall:Jar through the house o.nd Pal.Ller said, 'There ain't no
body in thore",. .Thanas save the order to leave and then added, •Came on, then', 
and pushed the four in front and :followed them across a PEltch containing tall · . 
~=.:r;~·Ou;lleJ ~oul~ h!>~ could not see Indians. · Soaroy said to ThallD.S1 

·staying with mo• !:Otbi-. t~"'- roplied• 'No, YOl.l. oin•t going anywhero--your 

· • ..., S ~ 'l'hCLJ.aS was Carrinn his .ann .c - ...a itiO''' 
~ thoy got into the 11ttl -a c-- ~ a rot;;W.y pos -. 

house, Thcua.s put bis a cieoring in the Palm trpe patch. bohind a lld;ive 
standing there with lii::n :a n~i ~is i!houldor. Mil~s. PalJ:ler and Si>arcy were . 
whose °'ocies cotiid be heard i P\~ t~ tri&er u1ld .tired toward& the people . · · · 
'l'bis was abol.lt a,3 0 P.m ..\:tt:r th P!,.... treats and 'ifbo could be ®a.rd mov1Jl8'Bbout, 

. · · • a -•u. ired 1'~ pUlJ.ed the bolt back and 
.._ 6 - . ·. . .... . . . - . • 

,:.· ·.:.I' ... 
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x.eloaded his riflo~ 'They.then lott the clearing by a path aro1.µ1d the house, 
Palm.er said, •Keep on across the main road• , and w~ked behind -the others with 
his rifle pointed at the.mo They stopped to talk to a man and Mile's ran awoy and 
went back to· camp. Searcy told Thomae that he should not have fired the shot .' 
because it uould Ll.aka trouble for all of them. ~ter ·the shot Searcy could 
hear a wan who appeared to be in agony w.ying, 1 Oh, oh, oh1 • & did not report 
tba incident to anyone (Proa. E.xo C)o · · 

On May 1 1945 -Miles ma.de a. voluntary atateiilCnt (Ro 33-36) which was re
ceiv'ed in evidence as Prosecution's Ezlhibit D (R. 37). This statooent Sl.lb
stantially corroborates that of Searcy. Howeve.::z, there is sufficient diver
gence to reciu.ire a slllllill'ization of the ma.in part of this statement. Miles 
denii;;d taking a drink at the 505th Enlised Man•s Biµ-. A.ccordiilg to his state~ 
iJent, when Baum and accused reached the bazaar Miles declined to get ou.t of the 
truck with tho others. Tha accused went to the bazaar for the sole purpose of 
getting • jig-jigt'. Thowas and Searcy left the others, Searc;ic carrying his 
carbineo ..l.fter about 10 minu:tiea they returned to the truck. .Ul five went dpwn · 
~road to a tea shop where Palmer mfl'hamas ordered a bottle of gin for vhicji. 
Ealmer paid fi•e r:.i,poeso ..A.f'ter they ccnauw.ed it 0 Palmer bought and they drank 
anothor bot-Ue of gin. ..\.. little. Indian boy was with them at this ti.loo in the 
shop. ~t this time Miles decided to get away frcm the others and thereby stey 
oat of trol.lble. While they were discussing the question of obtaining some · 
1 jig-jig• Baum took the truck and went back to campo Searcy had his carbine •. 
and as they were walking arou.nd SCI.le houses._ Themas loaded his rifle. When -~ 
they reached one house Palmer asked a man standing in the door for 1 bebe 11 tq 
which the man answeredv •I l!ii:l a good man there are no bebes l:.ere•. Palmer : 

and Thomas walked inside the gate and soon returned with· the Indian who said .· 
that the night bef"ore so.oe fellows had ... been down therem aking trouble. T~ 
told this Indian he was an ~rican MP and wanted to see things right. Next 
they went to the adjoining house and the Indiana• upon hearing them, ran out. 
through the back door and were followed 'by the ace.used lnto the thl,cket to the 
north end of the house. This thicket contained trees with long leaves. In 
this thicket, at about 9:00 o'clock, Miles heard the gunfire and BEfill ThOlilaB 
Pltll the bolt back and reload. Miles was at tbi.8 time only about l5 feet trcm. 
Thanas. ~cu.sad then cut through the thicket around the tar side at one of ~he 
hoases and between two others along a footpath which they followed ou.t to the
main road. Following the road they came to another hou.se. Thcnas and Palmer 
went in uhile Miles and· Searcy went on to cam.P.. In the bazaar 'l'hazias• Pal.men 
and Searcy said they didn't want ltiiles with them again. To this Ml.lea answer- .:d th~~ he did not want to go :with them anywhere else. Miles was int~sted ·in 
jig-Jig• and nothing else., Ha did not report the shOoting. . 

.ti'ter being warned -~. his rights, Palmer made a volu.ntary statement whic4'. 
was received in evidence as Proaecu.tion•s Exhibit E (R. 44). PaJ.meJ:.'s state-? 
ment likewise fairly corroborated Searcy•s but requ.ires sl.Ul1'larhaticn o£ main 
Portiona. .4.t the· tea shop in the bazaar Thomas requested an Indian boy to 

51.lJlPly him or tell them where they cou.ld locate a 'babe'. This was afteJ: the. 
,tr.ack had gone back to compo They were in the bazaar an tllU!ight in question 
for the purpose o£ obtaining •jig-jig• 0 .J:fter the accused had gone abou.t 50 
Ye.rda :f'raa the bazaar, Palmer held his flashlight so that 'l'homas cOl.ll.d see how 

.. 7 
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to load his· r-i!le. .lfter. loading the rifle Thanas .put the aafety op. They the;i, 
t d 1 i't and c9ntinued toward tho east and walked about 25 or .30 teat from the 
·e~i' t~e baZ~ w~ere they met an Indian wha:l Thomas as~ tor 'babe'• The : 
Indian reipondodo ''?here al'.e no bebes here•. Thallas told t.:iis native, :I am an 

· MP'• The Indian pointed o:aay traa his houso and said thero :~ 1 bebes up 
 
further. J.Ccuaed followed this tip and proceeded u.p to the i'ront of another 
 
house where they ..wt an Indian who said he >Jas a governmont contractor. Thanas 
 
cou.ntered ;oith the stato.oont that he >1as an MP going around to see that every


• 	 thing was ill right.. ThOill<lS then asked this Indian for •babes' but wo.s told that 
the Indian was a respectable m.::i.n and a contractor. ..4t another house Thomas · 
knocked on tho· door and the wanen ran out the back door. ..A.ccused followed the 
fleoing~~ about ~o yards into a patch of bamboo troes upon which were long 
lee.Vos. One or t"\'lo olthe women were shouting as they went into the p11tch and • 
accused heard natives co.:aing trcm the south and east., The tw.Uv09~~ Diarer ~ 
scattered through the bamboo., Pal.mer saw no weapon in the possession of tho . · , 
natives. ~cu.sad i:aovedt.'lreo or four po.cos into the bamboo and squatted in a 
little clearing. The natives wero nbou~ 25 yards away. .Tha:.w.s was the loader 
ot tho goupo Miles and Searcy said, 'lets sea if wo can got out of· tho pla.co•, 
..:.bout tan seconds lo.tor Tha:allS fired his gun taward tho peoplG in tho ba:nboo 
patch. Th.is .'JaS about 9:30. ~:..t tho timo .tho gun was fired ThCXilllS sot tho butt 
ago.inst his shoulder with tho muzzle' pointed slightly do\inward. Palm.or waa at 
this tU:.e -within about 4 'yards .ot Thcm:is. 'l'homas so.id ha saw a man tall. MilBs 
ru:id SoJ.rcy thon disap;peo.red~ Palmer wo.lkod into the yard of th~ houso tran which 

· the '7a:.10n fled,· knockod on. tho door and flashed his liB,ht in the room. ihat · 
- frie)ltenad tho ·.iaoon wo.s tho feet thE.t P~er knockod on tho door and asked for 

'babes' :;-Jich 01aa his wo.y of asking for sexual sr.:i.tfrication. Ho did not ruport
the shooting. · . · , '. 

. ThamEis, on 1 M'.ly 1945 (R. 44. 45, 46, 47, 48, 49, 50 and 51), IlllldO a. 
voluntcry at~temcnt uhich. was roceived in evidence as Prosecution's Exhibit F 
(R. 52-53) and !a swmarized as follo\is a Ml rifle No. 896930 was issued to 
'l'haDD.S o.s his woapon. On 25 ~ril 1945 ho took this.' weapon and together ,;aith. 
_Palmor an~ .ioarcy, and in a truck driven by Baum, w~nt to the 505th E!llistod M?.n'S 
Bar wJ:ioro tho;y each. hlld t'iio double drinks of rUDl and whiskoy • Soarcy nad his . 
~arbiila wi,th him. ~bout 7,45 Pelll. they were joinod •by Miles and all fivo got · ·S.:0 :ho. truck and wore drivon by Baum dm7n to tho intersection of tho hill road 
bo tao Lmin at"_ Ramll lioEJ.d '1horo Q. west .J'rica.n soldior providod them with two ' 
Battlua,,;t gin. Baum thon suggested. that thoy go to tho buzaur to got •jig-jig{• 

um ~ d if the thick could bo takon into the baz~or and was told by ThOlllllS . · 
thatditt'"':ould boe They drovo tho truck into tho bo.z o.ar and turood around so it·:t ace ui.;> direction from which-tho .No
thoy drruik t;io bottl ot Y came. xt t!lo7 -wont into a too. shop whoro 
·~bos• • This Indiana~ f gin and to.lkcd to an Indi'3n boy in an offort to o"bta.i~ 
and Thcx.ias J.ei't tho t'. Y ollO'ifod thom back to tho truck. PalJ:ilar, Soo.rcy, Ba.Ulll~''. 
fled fro..i the huts ~c~ and wont oast through BCJ:IC3 Datives huts. The ootives. · 
the women were afraid 0~h= ~a!:1that no 'Jig-jis• was available there because. , 
was here that Baum de • ea at this time WlaB left with,the .. tll"uck. It 
ot the truclq Setirc;y ~~! t.oha~d did go back to CaJip. Thc:maa go) his rifle out 
four accused vent baok tow!;d th his. carbill8 with h:1.m, ..ltter the truck left the 
Searcy asked Thomas it he had 1 e~o~t.. Thay walkeQ. about 25 or .30 yard8 and 

-	 · oa ~ his rifle 'ilhareupon Thanas took a bullet 01.1t 
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''C:?.43) . 
Of his pocket and Searcy helped him load his rifle. They walked east of the · 
market to a place nhere people were seated near ho houses on a ridge. JJJ aoousttd 
approached and were seen, the :Peozile ran. Tll.c::lQas remarked, •'l'hey are afraid ot. : 
us• 0 Thomas then so.id he had to .have •jig-jig• that night. Ea.ob time they pass~d 


a house the occupants.would run before accused got ther~. At the next house the.. 
 
people sturted to run and holler. Thoy were going in the sor.ia direction as aoC!lfS• 
 
ed. Near this spot wns a thick plaoe uith a lot Cit trees on which were big wido' '... 
 
leaves. .i.ccused ileard the Indians ca.ling throush thero. Searcy -suagosted tho.t ''.. 
 
Thomas fire his gun. ThOtlD.s put his gun in a rea.dy position. Thero were people 
 
in front ct· ani behind accused whon ThClll!ls fired the shot. Thauas col.11.d see the' · 
 
people beilind him and h~ar those in :a·ont of !Um. Ho did not think there ila8 anY, 
 
person right ullere he fired tho shot. J:f'ter the shooting accused headed f'or the' 
 
alleyway whicll.. led out into the uo.in road which they crossed and ;;ent u,p to the .. ' · 
 
round house. Hore Searcy and Milos left 'l'hwas and Pa.liiler and went ·back to Cl!LlP• 
 
.1t t:11s ti.we they hoard saJa oria hollerinso kun Pal.mar aaked e.n Indian tor •jig

Jig• • Again oo 11 jig-jig• was i'orth.caW.ng. Thooias and Pal.4ier nalked auay but ' · 
 
continued to hear people. Fr<XJ. this point they went to. camp and to bed and sloµt 
 
until the usual time the next worning but did not report the incident to anybod:i• 
 
In the patch 'i'there the shooting occurred no attack was made upon accused. before l 
 
Thomas firal ~cj) soot,, Thanas did not fire .the shot because the Indians attacked 
 
him but because Searcy told him to. None of the Indians uade an eftort to stop' 
 
accused or prevent ther.i troia leaving the area before the shot wo.s tired. ThOQB4 
 
did not intend: to kill the wan but fired the shot to ;aake ther.i get back.· · 
 

,is 'each stateJ:.ient of the accused was offered and received in eridence the 
 
trial judge E).dvocate or lai7 ~bor duly \7a.rned and instructed the court that ea~h 

stateuont was .ovidonce only against the person .i.J.aldng that state.:.i.ent'and should!. 
 
in no..event be considered o.s against any of theother accused (R. 32, .39, 44, 46 
 
53). - ' . . 

4• Evidence for the defense 1 

First Sergeant William w. Rice, 266lst ~arteruaster Truc,k Ccup~, testif'ied 
 
to 1he good character of o.ll accused. Ho also said that each of accused we.a a gQOd 
 
worlfur o:x:copt :Pal.Lier >ihose work he described as o. little above fair (R. 95.96~. ·~ 


I 

Tha:ias after being duly 11ar:ood · ct his rights elected to make an. Ull8i7acll'n 
 
statement thruugh his counsel (R. 96). rlo stated in .substance tho.ton t~. a:f'ter- . 
 
noon of 25 A.Pril the accused decided to go hunting. Thoy, togethe~ witb Chester 
 
10 B9.um, at about 5i30 or 5,45, went in a truck drivori. b1 Bo.Wile who had a tdp ·. 
 
ticJ:r.et, to diliver a. box to 1he 505th Engineering Seat~on...en the. wq thoy stopped 
 
at the 505th Enlisted L:Wn •s Club where thoi each bad double shots ·ot .both sin ~ 


. whiskey. Thowaa. hlld in his possossion sevoraJ. rounds ot Dli£lnn1tioue · J'X'CQ hero ' 
they drove to Ja'.sir's '!'ea ROJm in Cox's Bazaar where they consumo:c). tbZ'tJo 'bottlos ; 
ot gin.. By this tiue PoJ.I;ior was teoling •rather loodod' and to 'air'hilil out the'. 
accused \7ore 'driven by Baw.i out ct tho Bazaar about two wiles• They decidocl. to 
return to torm and got SOQO Wo:.leno .After roturnine;, &.w;i decided to. 60 'back to, . 
Campo 'I'!i.a others· sou8}lt .£l. • bobo• or prostituto b;y inquiring ot ditte~ii.t .' . · · · : 

ind:tvidual.a in tho Bazaar (Re' 97, 98) • FimlUy they wore told that a proatitq,to : · ~ ' 
Could be found in an eQStorly diroctioi+ i'roi 'the SQ.Ual'Oe :Thoy headed \bat wq aM.·' ·. 
at this ti.we -uero in a drunken condition •but woren•t ac~iilg in a partieulnx'l.7 ·. · ,· 
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boisterous Ll3Illler• 0 They o.sked soverol. passing people 'iihere a 'bebe' could be 
!'ow:id. T~Y also knocked on tho doors ot several houses inquiring for •babes• 
(Ro 98, 99). Upo~ boing told that •babes• were not available •we l.ilerely left w~th 
out IJirf trouble, without threatening unyoneo and went to the next available 
rosidonce• • Whan thoy got to the scone· of the shooting they knocked on the dOOf 
and WBoforo we even.had a chance to open the door and enter the doW.cilo of tho'. 
person uho lived thora, be and the WCJllllll with him ran out the back door•. 71e at: 
th.:lt tilaa hadn't throatenod. the: JJQ.lJ. 1 hadn't even asked him what we want~d•. The;· 
man and "JOUQil ilere hollerlng and scr..::alling as they went out back. of the house : 
toward the thickot\,)- •we 11alked around the house--not so much to follow the man 
e;id his wife, but in an att01:1.Pt to follO'ii tho lane -we thought W.ght take us out 
of the iw.odiate vicinitY' ·(Ro 99). In the dar.kness accused could not see but ~t 
be'cai:ie ap~arent that there were a good nuraber ot .cien around--sCr.10 in' front and ; 
scue in back. These wen could bt:i heard ooving and talking but could not be soeJi · 
by accused-. AIJ tho people began to close in en all sidoa accused got worried npd : 
in. his drunken condition Tha:.ias took his gun off his shoulder to a port a..""rJS :. 
position. The accused did not see a.nuy out ot. the thickot. Thoi:aaa' took the 
satoty off tho rifle in order to sea:;,~ the people and tho gun vent off accident,. 
ftl,ly. A. ..ian j.n tho background hollGrod and one of t!le accused excla:l.raed, 'lli.tY ' 
Godo You 1ve hit Sa::leono•. Tho.;ias. becaoa panic stricken and looked for a way out 
ot tho thicket. A. 'hubbub• htld a.risen in tho thicket e.nd accused found it pretty 
ea13y to loo.vo tho thicket (Ro 99)•. Thouas expressed regret a.t t be shooting and 
said tilat they had no int6ntion of i..lpc.sing on anybody or doing anything else , 

· which they. wore not entitled by law to do •except find a prostitute in the village' 
.. (Ro 99 )o A.t the tiJ:le they J,eft the thicket accused ktiew exactly what had ha,ppen

ed and was so-rrY for it (R. 100). The court was warned that IJattera which they 
were ontitlod to consider in this un.sworn sto.tewont could bo considered only · 
aga~t Th~ ond not ago.inst ·either of tho other accused (~ 97). 

Miles, Po.luor and Searcy, after being duly warned of their ritJits, elected to 
_.i.ilake an unsworn atatowent through their counsel (R. 100). A.ccording to this state· 
t1ant • Ol,l the afternoon of 25 ~ril t!ley each. had guns in their possess.ion· but 
Searcy was t:ia only ono who had any atUunition. Searcy, therefore, took along 
several rounds of EltlUUllition with his C£1I'bine (Ro 100-101). They had theretofore 
docid~d ,to go hunting. They went to the 505th Engineering Section to deliver a: 
radio. FrCl;l there thoy \ient to tho 505th Enlisted Jvien.ts Service Club where tb.0:9' · 
had a couple of double SAots of whiskey and gin. After hanging around there f~ 
a ~hile they decided that, instead of ii.uediatoly going hunting, they would go µi· 
to town whoro they coUld get Sa:Je uore to drink.· They then went to town. on a ~ 
;~ck drive~ by Bo.w:i ond stopped at the bazaar area ot Cox's Bazaar, a place whicl 

oy h.:l.d never beforo a.ttendod after 6aoo o•clock in the evening They were no~ ' 
;~:a~t~ho tc.ct t~t the bD.zaar aroa waa out-ot-bounds. After•several inquir~~ t. 
bottloatotkJ:Oi~a.r:r:o J'agir's 'l'oa Roan where they bought a.nd couai.wed throe '· 

·cr.i-mn,,..,. with tho tsho order. Private Pall.ler then becace ill and was drivon in· 
_.._,, 0 rs soveraJ. ..u.J.ea out of t t t t h ir u~accused dec14ed th t inst cld onn o ge sa.ie res a • ...re 

tci.n to sea. it tho; aould e ti:f. soina i...oedio.tely. hu.ntina they would go back to 
back to toon Private.Baw:i deci~OIJB ~CJ.len. Thep were pretty drullk. 'Rhen they s-ot 
ing t:W accused. to and did go back to the squadron aroo. lea.v• 
town., ir-aey asked

1:a!v°:iwitho~t B truck., .A.cculilod didn't caro about being left in 
. . . , . -poop e •hero th~ couJLd f'ind a 'WOJD.ll. or •bebe' ·o.Dd wore. . 
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. ·available.· Finally sane Indian told Thomas that a wa:nan ·Could be found to the 
 

east of the bazaEll!'a.rea. and accu.sed proceeded in that direction looking for the 
 
•bebe'. 4lt that time accused we::-e drunk 1 in the mariner in which' individuals ., · .
usually are drunk'• They raised their voices slightly b~t didn•t stagger nor.ci+d 
 
they molest any individuals whom they mato The only camnent made to people as '. 
 
they passed along the street was an inqo.iry for a •'beb~• ~ In most cases tlle · 
 
inquiries yielded no results while in othe:rs they were pointed· in the general ; 
 
easterly directiono .Along the route they stopped at several. houses and asked the 
 
occupants therein for a 8 bebe11 • In each case they were told no, whereupon they; 
 
imnediately left without molesting anyone,· Finally they reached the house wher~ 


. the shooting took place and knocked OZl the dooro J'Ust aB they knocked on the dPor 
 
and before they asked the occupants of· the house any questions the occupants fl~d. 


out the back door• Accused did not know exactly what had happened but were 
. 

i 
 
·
f· .. 

Sl1d?-eDlY aware that w}loever had gone og.t the back door was holleriDg and yelli~ 


in a language wbWh accused were i,mable to understand. 0 Presently it bacame ap- ~


parent that .there were quite a number of local inhabitants directly around the~ 

house. In an effort to leav:e the ~diate vicinity accUDed ualked around the ·: 
 

·back of the house and along the pathway Vfhich they thought would tako them aw~ 
from the place but it leA them in.to tho middle of a palm thicket where it was ~arh 
A.ccused became acutely aware that there were people inf ront and in back of th~ 
who could be heard .moving and talk:! ng,, Apparently there was a good number so a,4,;. · 
sembledo Accused whispered amoJ:.g i;.bemselves, discuss!~ and wondering how ~het j · 

could get away. In the.midst of their conversation the gun went off. Inquiry 
was made of ThO!llB.s as to what he had done and he explained that he became;;.scared · 
sinae the people were crowding in, and in an effort to put the gun'.in a more. ; 
ha.Iidy position it had gone offo The accused then decided that it was onJ.Y nat':lral 
that they, shou.ld' get away fran ·thero as soon as l)OBsible ~ in short. order go'f 
away. Accused went in to tO'lin tor the purpose of getting drunk and in thic · 
condiUon fOigQ..;> ·. about the hunting e:x;>edition. 'l'hey wore also attempting to 
find' themSelves a wan.an that night but had no intention -of lwming o.nybodi (R. :. 
lOl~loa). . . 

. . . 

5, The evidence shows that on 25 A,pril 194.5 accused loft camp. between 7 apo 
and 8,QQ o'clock in a truck driven by Chester n. Baum for whi_ch he. had no prop)3r 
trip ticket. Their plan 'Was to-· go hunting. 'l'homas c~iod his rifle. Wld Soorcy 
his· carbine with only a small que.nti ty of alllllunition for each, Shortly aft~ .. 
leo.ving the area they took'. a double at ot intoxicating bovorago DJld proceeded:, to 
a tea shop in eo.X• s Bazaar whero they consumed ll consid9rablo qu~ti ty ot Ind.ipn 
gin. They began to search for 'bebos' or prostitu.toso B;Y this timo ono ot t~ir 
!ll.Ullber had becane so intoxicated that ho roquirod troah ·tiir and for tba't purp~o. 
was driven in the truck, along uith his canpo.nions. tor ci disto.nco of ono or t,~. 
miles from town. Soon· after that thoy drovo bo.ck to tho bQZD.D.l'o 'l'ho hunting ;'.." · 

. :trip was a.bo.ndoned and Bawn took· tho truck back· to canp, loa:ving nccusod in twr . 
. bazaar with the two woe.pons. Thoir search far •babes• vas intonsifiod. Doon -~ 1 

ther?after accused started'-out trom ~ortion ot tho bazaar in l1hich tbo to~·1 ~ 
· roan· was located Cllld, at· a distance at 25' or 40 yards, .Thanas loadod his ritle ; 

·:Wit,~ the aid ot Palm6r who ::i.tld a flashlight. Soarcy•a carbiDo :was already ,loadr 
.,w. Then was bogun ! militant soarch for proatitt1tos vhich led:j-tboll;·to.'"tl:o hoU8QL · 

ot G:.i.nUlll.ber of Indian$ ~at oo.ch 6t uhich thoy oxprossod ill dosiro tar 'bobcs• • · - At. 
tho~ of samo Indians thoy inquired for prostitutes but did no more, .A..'\ othol. 
thoy torcod ant~ .lilto tho OaDJ?onnda OJld into tho housos, in llUll:l1 cosoa fl'ish1 , 
o~ng tho rosidcni;s who tlod, hollorizig QJld yolllng o.Dd sooldns rotugo }Jl. :\ho , · ... 

·- u 



~ b~oo j~os ®tadi patch. Accu.sed w~ talkk.J loudly Emd gonorally ·•
c~nd~tod thom.selves so ClS to frighten all natives with whcm they came in contac~. 

· u tiT\~ .,ft., ..._.·_.u ...~ ~ or the accused pointed the rifle at him in a threaten
. i:nn::ar~ith.t~la ·oril.y 18 inches ti-cm his bO<tr and indicatea.. an ;ntont~on, 
· to alroot his chos1·~·._hile another accused_ grabbed his shirt arid doma.ndecl bebos•, 

T!l.a Indian fled in fZ,ight anCl aocu.sed ran attar. him. Here a.caused spied a .nativ_G 
warian and gave chase, .At anethe~ house they attempted to ht"eD.k o.nd enter, and itt' 
another necrby _house they f'rightened the occupants who ran away calling ta,: hel~ " 

· fran the villagers while a:ccu.sed pu.rsued the.Ill(, A.t still anothet' place alOil8 the 
route om of tho accused pointed a rifle at another Indian from whan thoy d~ed 

• prostitutes. This riotous conduc'!i continued up until tho time of tho fatal sh~-
1..ngo , - _ • · . ; ~ - ! · 

.. ' . 
Ail te "-a evidence disoloaes th!lt accusod wore togother ~t all times durizig 

these nssaults 9 'bi-eaclies of )eaoe !lDd riotou.s oonducto Not all of the Indiall ! 
witnesses were able to identify thom although they were described as four col~d 
persons in u:cii'orn er dressed in what appeared to be khaki 9 and at anothe::' ·time '. 
were reterrod to cis Abyssinian or negro soldiers. Ono Indian wi tnosa. id0Jiltitie4 
Palmer .and another T!iomo.s. ·. Thero. is d.iroct ovidonco from at least o:no. Indian l 
witooss to the ef.ftrt;. that ho was within 11 fow toet ot ~o.in Dan and saw one ~ 
the four accused shoot nld kill him. as he att01;11ptod to flee f'ran a point in tho: 
bmoo· ju.ngl.e ne<ir ~ h.CJQSo 13;1 tho pre-trial statements a:Dd by tho· unsworn st~te· 
me.n.ts t oo.ch aecusod puts himself in compaJl1 with tha cthor throe. at all ti.Ioos f~an 
·the 1:1.our the7 lett comp &rea until ml.tor tho fotul shooting, '. 

Thanos admits tiring tho fatal shot but cla.i:ma t'hn.t hie rifle wo.s aceido~ttil.. 
-ly discharged. However, ho' admits tho loo.ding ot his gun, too so.arch tor 1 bobo~• · 
or prostitute.a, as woll o.s his prosonco in tho b001boo jungl.o uhoro natives woro in. 
front of him Cllld bohind him. talking ond moving about 0 lk> contondod in ODO ot his 
statamonts that although tboso nativos d!s,pleyod no ClrJllS nor mqde throats or otior
wiao go.vo ovidenco ot danger, thnt ho brought his rifle to a. port a.ma positiciln' 
and in llll o1'1'ort to fr_ighton tho Indio.na o.wey romoved the safety and thereupon ibo 
ritlo wont off o.ccidontlll.l.y ntter which ho heard sounds fran an Indian man indiqat.. 
1ng that he \70.S inj\U'Od by tho shot. ·4t another time ha admitted that he ti;red;tho 
rifle frcm ~ booil::oo ..jungJ.e, not bec.:iuao of his' fear of the Int.iie.IlS or tor tbl1o.ts 
Ognn.st h±m, but because Soaroy told hiJl1 to .tire the shot in.order to frightea them 
Uiley, · In ~he et:itomonts at each ot the othe~. accWJed dilltw-~~li~-~t 

. they each adlll1t being present with Thanas from the titne they left the cainP area' 
~ the. series of assaults and. other misconduct, up to am including the t~ ot 
the firing of the tatal shot, during which tilm one of. their number slippliecl a ~·:.·.. ,; 
flaehlight so 1hat Thanas could load his g1.Ul as they left the bazaar and Se erc1 : . · 
Carried his carbine all the while · · · ' · ·' 

. ' , . . 
"- JI/ J ., 'I 

. Fran all the evider:ce· it appears that accused we~ together 1n the with a 
loaded rifle alld load~d carbine in the -presence ot a number ot villagers whom-bp' 
~~~:u:tt~hey had ex,cited, frighte.tled and disturbed, and. in this situation , 
tair::.y prO:.es tha~~!~u:;~t_. 411 of the evidence taken and oonsidered together 
cludi the . ' troui the tinB they entered the ba:za.ar up to and in•. 
le-i& ~ tmr:!.:so~h=~:~ot~ng, we:t;e bent upo.n mischief and were entm1Y heed-: 
tUs tw they Oa.imi4 tad 7 the. peol'le with ·whan they came in contact,.. DurillS 

, . • numerous assaults ancl diserders and engaged in oonduct ot& 
' 

. ~:.. : ' 

) 
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riotous character calculated to disturb the peace of the villagel!S and of the 
cCiill.lunity around abouto hieasuring the entire situation frcw the standpoint of 
Thooas ond in tm "light of all the circur.istances disclosed by the evidence, in
cluding that of the native witness who saw one of tbe accused fire the shot whi~h 
ended the life of Kb.rain Dan as he ranib fright frOL.J. the presence of the sold.ie:t"S:, 
as well as the admission of Thoma.s tt.at he fired the shot.· not -because of fear ~ .' 
danger 0 but u,pon the adviee of Searcy" it is obvious that there were no threats~ or 
serious bcxMly hc:J.I'IJ. of injury to ThO!;las or any. of his Cor.lpanions. On the contrary 
it is established th$ Thor::tas and his cwpanions were the .aggressors not only on··, 
the occasion of thlahooting, but throughout the evoningo There is not rin iota Of 
evidence that any assault was atteilpted upon.accused in the bamboo jungle or at 
any other time. All of the Indians in tho jungle £lS uell aa those encountered 
along the way frw. the bazaar assULled and Llaintained a non-bolligoront attitude 
and at·~e.!:lptod no hana to anybody. It also fairly appears frau the evidence tha"j; 
Thomas intentionally fired tha shot which resulted in the death of doceased. H4.s 
aim was good and death resultod prccptlyo Intent, design, pro;:.iedi tation, D.J.""ld ' 
intent .to kill ore to be inferred or presu.o.ed frcm the uso of o.n Ml rifle eraplC>fod 
in t~Zila.nner disclosed .by this evidence. There is no circULlStances of explanat~on 
or W.tigationo The ueapon was aimed o.t a vi1;D.l part of the body of Kb.rain Dan. 

1 * * *When, in a pros~cution for ha:iicido, it is shown that tho accused 
u.sed a deadly weapon in tho commission of the hO!;licide which is the· subject 
of the prosecution, the law infers or presumes frOiil tho u.so of such ~oa,pon, 
in the absence of circurJSto.nces of explo.nation or i:iitigation the existence 
of the l..lOntal element - intent, malice, design, premeditation, or whatever 
term may be used to ecpress it - which is essential to culpable homicide. 
Thu.s, when a deadly weapon is used in the usual and natural manner in which 
au.ch weapon would produce. death, such as intentionally shooting another with. 
a g"UD., the _presumption of the intent to· kill arises, although when the 
weapon is used in a manner not naturally calculated to produce death, the 
question of intent to kill becanes one of fact. 'iihere it appear.s.-in ~·· 
prosecution for murder that the accused fired the fatal shot, the weapOn 
being aimed at a vitdl. part of t lB body, and. that death ensued as· a natura;i. 

. : 	 and prob4l.blo :.-oou1~a the pro.Slltlptio.n of tact as' to tho intention to take- , 
human life, in the absence of explanatory circUUlStances or evidence, makes: 
a Prima facie case for the prosecution. The state need not neg~tive any · 
Probability that the ot'fense was the result of an accident, or that -there 
were circumstances reducing thihanicide below that of murder or excusing or 

. justifying him altogether• (26 Jin. J"ur., par. 30_l, P• 360). 

The evidence adduced at the trial would ~o justified the conviction ot 
Thomas. f'or lnurder under .Article of War 92.; This record is, .therefore 9 legally 
sufficient to SUIJport the findings ee ·to Thomas of guilty of voluntary man-· 
sltaughter which offen8e is lesser than am included j,n murder (CM ErO 974S., Afiama, 
e al). 	 . 

'r • We Mil turn to the criminal responsibility ot Searcy, Palmer and Miles. . 
heJ were properly convicted of voluntary manslaughter only it their conduct with. 

;11d relation to Thanas was sufficient to make them. responsi~le for his action ia 
iring the fatal shot·. an this question the. evidence shows that durill8 the 
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entire .:iv:oning's enterprise they, together with Thanas, were joint vcntur?rs . 
in which each played his part and undoubtedly expected to share in. t~e fruits of · 
their endeavaro · One of them had u carbine and alld" them took part in the s1:arph 
for •bebesli or prostitutes and in the assaults comnitted on the way to the fatal 
sconeg including the chasing of natives who fled in fe.ar at thdr approach. .A.r 

no time does it appear fran the evidence that any effo:::"t was .made by my of the 
accused to restrain Thomas in any of his assaults or to do anything which would • 
deter or :prevent him fr~ firing the fatal shot. They all joined in the bois
terous conduct and hostile demonstration as well as the 'treachea of tho peace 
and riotous conduct which naturally and necessarily gave Thanas tho right to . 
believe that they were not only nogether but nere standing together for mutual1 

protection and l'llltual conquest.o The pertinent lav is •thus stateds . 

'All those who assemble themselves together with an intont to canmit 
a '7rongf'ul rot, the execution whereof makes probable in the nature of thi!l&S 
a crime not specifically designed, but incidental to that which was the 
c.biject of the confederacy, are responsible for such incidentol crime3 Thus, 
if several persons ccxue a.nned to a house <71th i1itent to ca;mdt on affray or 
a personal outrage (such e£froy or outrage having bloodshed as a probable .' 
incident), and a hoW.cide ensues while the assailo.nts are engaged in such 
illegal proceOdings, then even those who may not act1.tally participate in 
any overt o.ct of outrage will be principals in the· ha::licide• (par. 258, 
i1h49to.nia Criminal Ldrf; 12th Id;. VOl. lo .P~ .3J...3• .J.44)•.. 

-
Parker, Ju.a.go, in his charge tothe·;:'.'l.l'Y ·in the oose or United.Stutes. v, 

Boyd, Federo.l Repo:-te.r, Volume 45, page 85a et. 'eOILo, states; 

1 * • *Now, first, o.s tot hti proposition or state of case where there is an: 
agreement of conspirQ.cy entered into by a number of pers0ll8 to commit a 
crime ar do OJly u.nl.a.wfr,U act, Q.Ild in the course ot the Ccm:uission. of it a , 

· person is ld.lled11 .tt. the unlawful a.ct or crime ngreed to be done wo.s donger
ou.s to life• or likely to inflict great bodily harm. upon the perso.u or · 
persons nho we:re the objects of this crime, or it was homicid&l in its > 

, character I toot is, o. er~ which from 1ta no.tll!'e, and the way it was camft" 
tod .,fJ:>Opord.izes the life of llhe party upon whom it was sought to be caIJlli~.. · 
ted1 from its no.ture and~ thG wo.y it was to be carried out or camnitted, at · 
it was of a cho.racter tho.t from the way it was ccmnitted it would likely 
inflict great violenco upon the persons of those or. or the one u.pon whan it · 
was to be cawU.ttedJ I say when a number of persons hove entered into an ' . 
agreement to Camnit a crime of that kind, and they :proceed to its accan,plish'! 
ment! and the crime is ot that character that it will necessarily or proba.~li, 
require tho use of force and violence which~ result in the unlawful to.1Q;n6 
:n:nd~gering of life, because of the no.tu.re ot the acti.and tho way it is · . 

• every Party to such an agreement who pcsrticinates in the act th.at la•
SO\lSht to be d hi h ~ "' 

h . one, w c is the J:ll'imary purposa of those who entered into ity.
:~~ ~ robbery, every Party, I say, who. haS en.tGred into that agreement, ond 
of w::~h:P0t.the cCiillliasion of the crime ill'~tho execution or camnission. 
the crime sr~iU: ~ts~e Qne is taken 1s resp0nsible, or w~ll.. be guilty of 
accanplicoa • • .. the ki~ling, oJ.though it lilllY be done by cme of the . 

0 
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•• • •But 0 if the act agreed to be done or enterei·~on by a number ot . 
per.sons is an act which, from its nature, and the way it is usually executed. 
w.ould endanger hwnan life by it execution0 they are all responsible for t~e 
taking o£ that life• upon the principle that is self-evident in the law, · 
and is founded in justice and reaaon 0 that every me.n who has arrived ,.at thp 
years of discretion must be held to have intended the necessary, natural, ' 
or probabJ.t> conseq,uences of his actso It a number of men agree to do an ' 
act which, from its nature or the way it is to be done, is an act th.:it will... 
p11t human life in jeopardy0 then the putting ot human life in jeopardy, or' 
the destruotion of human. life~ is a necessary and a natural and a p.robabl~ 
conseq,uence of the act agreed to be done by the party, and upon the p.rin... 
ciple of the law I have already announced to you 'it is but eciual and exact. 

· jllSti'Co that all who enter upon an entsrprise of that kind should be respQJlw 
sible for the death of an- innocent person that trru:lBpires because of the · 
execution o£ the enterprise then entered upon, and beca~~e that enterprise 
is one that would naturally and reasonably prodiice that result•. 

D• • "The association of the parties together, the fact of their 
participation in a COlllu!on design, the fact of their being associated to
gether at that place .. and being there all at that time, are facts and cir-! 
cumstancos that may be taken into consideration .to show this Wld~rtaldng ~ 
that was entered into by themo It is not necessary to shaw it was entere~ 
into by so many formal words, zt.~be tacitl;z entered into. If a man,'. 
with the understand:S.ng that another p~oses to rob a third1 joins him, 
soes to the pl~.ce whe;!'.'e the attempted robberi is made, and is there for the . 
.l_~ose of aiding him, he agrees tf>..J:.l.Just as m:.ich as though he had enter;
ei int·o an...2.1?.ligatioDn writi~to asslst hime It is an agreement in the 
~ * * *'• (underscoring supplied) 

.Again it is saids 

The rule holding one responsible for a hOIJlicide canmitted by his 
confederate in tl:m.CJJ.rtheranee ot a carmon design has been applied where the 
co:mnon object or purpose was to cai:mit or perpetrate an assault involving 
the element or consideration of danger to life; a breach ot the peace, 
~articularly it involving personal violence of the use of deadly weapoos
* * *1 

o (40 C.J:.S. PP• 84.5, 84.6). ' · 

~ • • • The actual perpetrator is considered as the agent of i;u.s 
associates and his act is their' act; and under sich rule, according to the. 
authorities, his intent· is im,pu.tb.blo to the others•. ~sponsibility attaches 
although the tald.llg ·ot life was not specifically intended or contemplated ·.· 
by the P.arties or involved in the plan~ or was even forbidden by accusedJ 
and ;he f'act that accused regretted that the killing had occurred in no 
•ey ...:ssens his responsibility. . 

• .A. cannon design need not· have existed for 1iJJJY particular lensth ot 
tlllle before the ca:zmission of the hcmicide I it is sutficient it tho.re was 
a. Ca:.Jnllnity ot purpose between accused am the direct actor e.t the t::Loo the 
homicide we.a Committed• (40 C,J'.S. PP• 844.t 84.5)• . 
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Fram the conduct of the accused as disclosed by all the evide~ce indthis 
 
case the court was· jus~ified in concluding that. accused were creat ng an part

icipating in a rio~4 The per~inent law upon t~s question is thus stated; 
 

' 
•l riot is the tum:lltuous disturbance of the public. peace by an : 

unlawful· assembly of trrree or mo.t'e persons in the execution of some priva¥ 
object• (Wharton's Criminal Law,. Volo 2, sec. 1860, P• 2191). 

In Lewis Vo State of Georgia, 58 S..E. 1070, it was saidi 

. ' 
iTht'ee men were held guilty of the offense of riot for they assembleq 

in front of a citizen;s house in the night time and in .loud voices cursed; 
him and 'threatened him, frightening the members of his family by firing 
a gu.n• • 

&l.l four accused were not only present during all of the hostile demosstr~
tions in which the carbine and rifle were displayed and at least two assaults ' 
thereby·were cam:dttedo but actively participated in frightening and pursuing 
the mew.bars of many native families along the route !'ram the bazaar to the 

·locale of the fatal shooting. Their voices were described as loud and their 
 
conduct was bois~erous; throatening and dangerous and did in fact disturb the 
 
peace of a large number of residents in that section of the town. 
 

' 
· The conduct of ace.used was unlawful and the fact that the cri.mos in which 

they jointly participated was less than a felony can avail them nothing. The ·. 
~act that Thomas fired the ;hot does not exculpate his associates.who jointly~ 
knowingly participated in the series of crimes leading up to tho fato.l assault 
(CM z·ro 9745 ~' et Ill). 

The evidence adduced in this . case is clearly susceptible of the finding t~at. 
ThOIJL'.lS, who was a:rniod with an Ml. rifle, and Searcy, who we.8 armed with a carbii+ee 
together with 'the two other accused, went to an out-of-bounds area in ·aearch at' 
intoxicants and illicit intercourse and there jointly embarked on a riotous 
c?urse of ~onduct involving many simple assaults, of a battery ailli at least two. 

. assaults with a dea.dly weapon. The evidence further indicates that each porty ··.. 
· not only acquiesced. in the others misconduct but actually incited and encouraged . 

the others to further wrongdoing by thoir presence o.nd parttcipation in tho · ~ 
gene:al UJllmr.t'ul bchD.vioro Under .those circumstances the court we.a justified iJi 
findi~ th:it there waa a canmunity of: purpose among a.n.d between the accused frail 
the tme they reached the tao. roan in the bazaar up to a.nd, including tho til:ilo 0!' 
~he shooting, and that this cc:mmunity of purpose was -not innocent in nature but. 
involved not only a search for illicit intercourse out also hostile demonstra-,' 
tioDB which frightened and terrified the people around about. · Therefore, und.er - . 
the authorities above quoted, the act ot one of accused in the furtherance of ·· · 
the ccmnon design becafua t,he act of each ,of themo 'l'hus· the assault of Thomas ~ 
Pelr.ler up~n Mr:>han:uned 4'.bd.ulla and various trespasses in which all took part Wldet : 
all the circUAStances clearly involves danger to hw:nan life W4d was the act ot · 
each and all :!'he defendenta and continued u,P to the time of the fatal shootill8• 
All were equally responsible for the crimillll!Jacts of Thom.as. The two who· had 
~o weo.pona can not be heard to say that they were wr:amed and theretore did not 
 

· ntend that Thomas should resort to the taking ot h\IJlll.e.ll lifee They all knew that 
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, Thanas had a dangerous weapon and that he loaded it at the camnenceioont Or thei; 
riotous conduct• Ukewise they all knew that Searcy had a loaded carbine, both' 
of which were calculated and equipped to produce fatal blows upon 81JY person 
they desire~ to injureo ..ill were bvund to have kn<:>wn that the fatal shooting 
was only the culmination and direct consequence of the violence and riotous 
conduct in which al!. had freely participated (40 C.J..S• Po 845) (~:. State ~•. 
Darling,, 216 Mo., 450, 115 s.W • 1002 § CM !BT 240 Frazer )o . , · 

. Fram all the evidence 0 including the legitimate inference to be drawn· 
 
. there:t'raii, ttJl_;court was justified alst::> in finding Searc.y, :Pal.mer a.D£LJllloa also 
 
guilty of voluntary mar.slaughter~ · · 
 

611 Tho charge sheet shows tho following data of accused a . Thanas was 31 
yeal's cf o.ge when t:tie charges were filed an!l was inducted 5 July 1943..; Miles 
was 28-7/J.2 years of age and was inducted 23 July 1943 J Searcy was 21-2./J.2. yea+"S 
of age and naa inducted 24 J"uly 19431 Palmer was 21-4/12 years of age and. was ' 
inducted 1 July 1943 • , 

~ . . 	 . . . 
7o The court was legally constituted and had jurisdiction of the subject : 

matter and of the persons of the accilsea.,. No errors injuriously affecting the 
substantial rights of accused or either of them appears in the recordo 'l'he 
Board of Review is of the opinion that the record of trial is legally sufficim t 
to support the findings and the sentence. The record does not designate the · · 
place ·or con;finem.ent but the accanpany~.ng papers indicate a:i intention on· the 
part of the reviewing authority to confine Thomas and Searcy in the United 
~tates Disciplinary Barracks ~lhlmer and .Miles in a Rehebilitntio.tLcG.lltlil'o 

/a/ John G .. O'Brien , Judge .Advocate 

•, 	 ",
/s/ J.timoua T. Valentine Judge ~vocate 

/s/ ~o Fon-tron 0 Judge .Advocat~ 
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WAR DEPARTMENT 
 

BRANCH OFFICE OF THE JUDGE· ADVOCATE GENERAL 
 
WITH THE 
 JlSJ) 

UNITED STATES FORCES INDIA BURMA THFATER. 

New Delhi, India 
24 ~ugust 1945 

Board of Review 
 
C~1 CBI 637 (CT 45) 
 

Private John v. Brennan, 31142- discharge, total ·forfeitures, 

U K I T E D S T A T E S ) SERVICES OF. SUPPLY,
) . 

CHIN.A W:EATER 
·. 

v ) Trial by GCM c~nvened at Kunming,' 
. China, 29 May 1945. Dishorrorable 

118, l 712th Signal, 14th US.A.AF confinement at hard labor for life, 
(.AAF) Signal Corps, and as to' each accused. United States 

. Penitentiary.
Private James F. Cooper, 35680-) . 
244, Burma Road Engineers, Ser-) · 
vices of Supply, United States,) 
Forces, China Theater Corps of ) · 
Engineers. ) 

HOLDING by the BOARD OF REVIE'W 
O~BRIEN, VALENTINE and FONTRON, Judge Advocates 

1. The record of trial in the case of the soldiers ·above 
named ha.s been examined by the Board of Review which submits 
this, its holding, to.The Assistant Judg~ Advocate General in 
charge of The Judge Advocate General's Branch-Office, United _ . 
States Forces,· India Burma Theater. · · - · · 

• ) 2. Accused were tried on the following ·Charge~ and Spe.ci
fications: · · . · · 

CHARGE I: Violation of the· 93l'd Article .01;' War •. ·. 

Specification: .In that Private John v. Brennan, 1712th 
· · · Signal 14th USAAF. (AAF),' Signal Corp~, .and Private 

James F. Cooper, Burma Road Engineers,· Services of 
· Supply, United States Forces, China Theater1 acting 

· · jointly, and in pursuance of a common intent, .did at 
. or near Kunming, China, on or about 23 April, 1945, 
. feloniously take, steal, and carry away one water 
buffalo, value of over fifty ($50.00) dollars, the 

,·property of the. family of Chang Tseng Shih. '' 

-.1 
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Violation of' 1the 92nd Article of War •.CHARGE I!: 

Specification: In tbat Private John v. Brennan, 1712th 
Signal 14th USAAF (AAF), Signal Corps, and Private 
James F. Cooper, Burma Road Engineers, Services of 
Supply United States Forces, China Theater, acting
jointly and in pursuance of a common intent, did at 
or near'Kunming, China, on or about 23 April, 1945, 
with malice aforethought, willfully, deliberately,
feloniously unlawfully, and with premeditation kill 
one Chang T;eng Shih, a human being, by beating her 
with their fists. 

Both accused pleaded not guilty to and were found guilty
of all cha~ges and specifications. Evidence was introduced of 
three previous convictions against Brennan and two against
Cooper. The accused were sentenced to be shot to death with 
musketry, all, of the members of the court concurring therein•. 
The, sentencmas to each were approved by the reviewing author
ity and the record of trial was forwarded to the Commanding
General, United States Forces, China Theater, for action pur

• 	 suant to Article of War 48• The confirming authority, as to 
each accused, confirmed the sentence but commuted it to dis
honorable discharge, forfeiture of all pay and allowances due 
or to become due and confinement at bard labor tor lif'e. The 
United States .Penitentiary nearest the port ot debarkation was 
designated as the place of confinement for eaoh accused. T4e 
order of execution of sentence was withheld and the record of 
trial was forwarded to this office pursuant to Article of .war
50i. . . ' . . .· . 

• ' # 	 .. 

). The evidence for the prosecution is substantially as
follows: 

. At the tinie or the events herein .involved the tW-0 accused 
were patients in the 95th Station Hospital (R. 15)". Sometime 
between 1500 .and 1600 hours, 23 Ap~il 1945, while dressed i~ hos: 
pital pajamas and dressing robes, they lett the hospital and · 

· walked to. the Chinese village or. Hsiao Hsu!,. a distance ot 1.2, 
 
miles away (R• 15; Exs. 2 and 3). They drank: gin on the way


· from· ~he hos:{li tal and ln.ore liquor was purchased and consumed at 
the village (Exs, 2 and 3). After roaming about the village · 
and its vicinity ·tor SO!Ile time, they started· back to the hospi- / 
tel and....came upon a. water but:f'alo tied in a field near the 
road (Exs• 2'and" 3). Wba.t ocourred·at this point is related. 
in the_ testimony of' two··Chinese witnesses, na.mely Chang Kuo Si,.. I 	 . . . . . · . 

.. , \ .· 
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the son or son-in-law of the deceased, and, his wife, Mrs~ Chang 
Chang Shih. 

Chang Kuo S~, a resident of Hsiao Hsui village, testified 
 
that on the day in question he returned from work and. saw the 
 
two accused riding on his buffalo by the side of a brook near. 
 
his house. (It was stipulated that the va)..ue of the· buffalo 
 
is more than "fifty dollars ($50} (R. 29). He asked them to re


. turn the buffalo but they continued to ride on, and when he 
followed them, Brennan ·jumped down. and beat him on the head, 
chest and arms. He washed away his blood in the brook and the 
two accused rode on. The witness's mother (Chang Tseng Shih, the 
deceased, age 71) and wife then appeared on the. scene and ran 
after the buffalo. The "tall person" (stipulated to be Brennan 
(R. 9}) struck Chang Tseng Shih and the "shorter one" (Cooper
(R. 9)) struck Mrs. Chang Chang Shih. ·The witness followed~, but 
tried to run away when the accused chased him. They beat him 
and his wife again. Chang Tseng Shih was left behind and both 
accused struck her. They then dragged her body from the field 
to the roadside (R. 7, 8). · ' 

\ 

~!rs. Chang.Chang Shih testified that at about 1630 hours, 
23 April 1945,. on hearing that her husband was in trouble, she 
rushed out of her house to the nearby brook. She found her hus
band there but not the buffalo. She followed the.highway out and 
saw the two accused. ·Brennan was riding the buffalo and Cooper 
was pulling it. When she got near the buffalo one of the accused 
"jumped down" and slapped her in the face. Chang Tseng Shih 
followed the buffalo and Brennan ~lapped her in the face. Cooper 
seized and beat the witness. The witness's husband approached, 
whereupon her assailant released· her and pursued him. The wit
ness yelled for help. She did not see Cooper strike Chang Tseng 
Shih. Brennan struck Chang Tseng Shih with his clenched.fist. 
Th.e witness was about thirty steps. awa:y at the time. Chang Tseng 
Shih was seventy-one years of age and was in·good health ~u~ had 
a "swollen neck". After the·disturbanoe, Chang Chang Shih found. 
Chang Tseng Shih•s body at the side of the road (R. 10-14). · 

- ,\ . ' - " 

· · Captain Felix· A•.Schrenk, 'MC, whose expected testimony was 
Stipulated (Ex. l; R. 14, 15), ·stated that at 2130 hours, 23 
April 1945, he was. ordered by the hospital adjutant to report to 
~nearby Chinese village "where a Chinese woman bad been allegedly 

_:as~aulted by two' patients of the. 95th Station Hospital"• He 
there found a Chinese woman lying on a hospital stretcher. "Her 
race :was blood sm.ear~d. Brief external inspection of .the "Pody 

. ' 
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d'd not reveal any other signs of violence". He pronounced her 
d!ad. The cause of death was undetermined. "Pvt. John Brennan, 

·a patient on Ward 3 of the hospital, was at the scene of th~ . 
incident in hospital pajamas and bathrobe •. He sho_wed de:f'ini.te . 
signs of alcoholic intoxication, alcoholic breath, and stagger
ing gait.. He 9peared to be oriented". "Upon re~urning to thti! 
hospital the Lwftnes!if, together ~~th' Captain Rosenthal, aroused 
Pvt. James F. Cooper, who at that time was lying in his bed in 
Ward ·11, apparently sound asleep., Upon awakening he immediate
ly was perfectly qlear and well-oriented, not giving the impres
sion of a person being aroused out of a deep sleep. There were 
traces of blood and dirt on his bands, pajamas and bathrobe. 
There was an alcoholic·odor on his breath, but otherwise he did 

- not show any evidence of being under the influence of intoxica\; 
ing liquor. He was rational and oriented•. He was turned over · 
to Captain Rosenthal". 

· Major Murray Benson, MC, whose qualifications as a medical 
witness were conceded by the defense ·(R. 16), testified that on 
about 1500 hours, 24 April 1945, at the 95th Station Hospital, 
APO 279, ·he performed an autopsy on the body or Chang Tseng Shih, 
a Chinese female about seventy years of age and weighing about. 
one hundred pounds. · She was well developed but,poorly nourished•. 
There· was a moderate amount of black hair on the head with maIJY' , 
·stre~~s of gray._ The thyroid was remarkably enlarged and she 
 
had a large goiter. There was a large hemorrhage aoout this , 
 
gland. The gland, which normally/. weig~ thirty grams, weighed 
 
one t.b,ousand gra1n.EJ •.. There.was blood on the l~ft side of"the · · 
 
he~d, a hemorrhage in the region or the•lett side ·or the skull, 
 
black and blue marks about the right side of the tace, and her 
 
lips were black and blue.·. There.was no fracture of the skull 
 
and no infection or hemorrhage or· the brain. The heart, spleen, 
 
liver, pancreas and other internal organs were normal. Her- , . 
 
general state.of hea.lthprior to death was, in the opinion.of 
 
the witness, "pretty good" and· she 'Would probably have continued 
 

. in good health •.. He testified that, in his· opinion,_ it was possib~e, 

. that death might have occurred from. natural causes,· that "giv~n· 

. an emotional upheaval in a. woman of seventy, an enlarged· goiter 
will produce alarm1,.ng symptoms; now; it in addition,to that " 
emotipnal upset you add tremor or hemorrhage she would.die". 
The hemor~bage and. eccbymosis on decea.sed's body could have be~n 
ca.used b7 a. blow trom a ti st. or blunt. instr.ument, and, because. , 

,the .hem,orrha.ge o~ the goiter was so d1ttuse, it c6ul.d have been . 
· ca.us~d by a blow o,r fall (R.· 16-20). The tallowing are excerpts

tram .,the e;:amination ot this witness: · · ' .. · 
(. 1" J ~ • • ~ ~. - . "" ( ... _,.
r., I - .. , '-~ : ~ • ·,.,. • \~.· '., ; 

. I ) 
·, /).. 
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"Q. 	 I'll read the hypothetical question·again. Assuming
that Chang Tseng Shih, the deceased· in this case, had 
received hemorrhage in the region of the left parietal
and squamous temporal bones, ecchymoses about the right
orbital and rigb.t frontal regiQns, and ecchymoses about . 
the upper and lower lips as a result of direct blows by 
a.fist or some blunt object; and assuming that she had 
received a severe contusion and hemorrhage beneath the · 
left frontalis muscle due to a fall or to a direct blow; 
and assuming that she had received a massive hemorrhage
inthe thyroid gland due to a fall·or to direct blows; 
and assuming that she had received·multiple contusions. 
about the face as a result of direct blows from a fist 
or some blunt object; in your opii;i.ion, what is your
best opinion as to.whether or not death resulted from 
the physiolo&f.cal effects of these injuries? 

A. 	 Well, ·we can say, and I. think I've said it before, that 
these injuries.with the emotional upheaval can initiate 
one of the nerves in the neck to produce such alarming 
symptoms· as to-produce death eventually. 

Q. 	 Then death would bave been caused directly or indirectly?
.. 	 , . ' 

A. 	 Not directly. Not directly, but they can .initiate the ,- · 
symptoms fndirectly. 

. 	 ' . I 
Q. 	 In your opinion, did they cause death.indirectly-in,


this case? . · . · · ; · · 
 

A. 	 r·t!J,ink indirectly, not directly. 

RE-CROSS EXAMmATION 	 . ,,,,. . 

Ques~ions by the Defense: 

Q.•. 	 Once agafn, Doctor, I '11. ask ·you to .state to ·the Court' .· · 
·whether 	 or not in your opinion~' there 1s a reasonable 
possibility that this woma,n died of natural causes. .1 · ' 

• A. Always a reasonable possib.ility. 

. '** * * * 
.. ' ' ' ) ~ 

- Q:.. I belie;e you' testified, Major Ben~on, that ·death in 
this case was either physiological or. obstructive, ,is 

. that right? ' 

- 5 	
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A. 	 That is right. 

Q. 	 Will you explain to the Court just how death could have 
been caused from physiological effects? 

A. 	 Well, it's a little technical but I will try. Right
about the neck is a large artery called the common 
carotid artery. As it bifurcates to form the internal 
and external carotid arteries, there is a slight
bulge, just at the bifurcation which we call the carotid 
sinus, a small swelling. Now that sinus is, vecy sensitive; 
it also contains a nerve called the carotid sinus nerve. 
That nerve makes contact with the ninth nerve to the 
brain. Now any pressure--we have done that in CoUJ;t-
just put your finger there· and the map will go unconscious. 
Any pressure in that area, any injury to' that area, any
emotional upheaval will effect that, setting off a train 

.or symptoms, physiological symptoms which will produce 
a shock, ~nd if you don't do anything for that patient,
that patient could go right on and die. It. is also a 
known tac~ that in old people with large goiters, these 
people are super-sens!tive. Why, we don't know. That 
just happens to be super~serisitive so that any irrita

. tion may set off something in that sinus and produce
lots of damage. Now that is physiological. In the ob
structive we would have to say that this large goiter
she had pressed on her trachea and suffocated her. The 
autopsy showed no signs of suffocation, so I think we 
can throw that out. I SEr.f she.didn't have a.direct 
cause of death. 

Q. Were these physiological symptoms you mentioned present
in this case? 

A. I do~'t know. She would h~ve to be seen living to see 
that, she would have to be seen alive. She had the 
large goiter, we know that. 

Q. And she.was seventy-one years old • 
 
. A. 
 Those are tacts. 

FORmER·m:;.;RE-CROSS EXAMlNATION 

Questions by the ·De~ense: 
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Q,. 	 This chain of events you have related.here is a thing
that may have happened, is that correct? · 

A. 	 That is right. 

Q. 	 You cannot state to this Court that it did happen? 

A. 	 Not in this particular case." 

It was stipulated between the accused Brennan, the defense 
 
and the prosecution tha~ a statement (Pros. Ex. 2), dated 24 
 
April 1945, was signed by Brennan voluntarily after ex-planation

of his rights under Article of War 24 (R. 27). Similar stipula

tions were ~ade as to Prosecution's Exhibit 3 (R. 28), a state

~ent signed by Cooper, dated 29 April 1945, and Prosecution's 
 
Exhibit 4, a statement signed by Brennan, dated 15 May 1945 
 
(R. 28). The three statements were admitted in evidence, the 
 
court being advised that each statement should be considered as 
 
evidence only against the accused who gave it (R. 27, 28). 
 

The accused Brennan, in Prosecution's Exhibit 2, stated in 
substance that he and Cooper left the hospital at about 1500 
hours. Cooper had a bottle of Chinese gin, which they drank. 
They procured some Chinese vodka and rum at one village and ate 
at a Chinese friend's house in another village. They visited a 
Chinese camp. On leaving the village Cooper met an old Chinese 
woman with a golter. .He offered her money to have sexual .inter
course with him. She agreed and they went to the end of the 
village. Brennan had a buffalo. He followed Cooper and the 
woman. The latter two had an argument and Cooper struck her in 
the mouth with his fist while she was sitting down, drawing blood. 
Brennan then hit Cooper on the nose with his fist, drawing blood. 
After that Cooper "wake up and realize everything", and he went 
back to the old lady. Brennan returned to where he left the 
buffalo and tried to catch it but it ran away. He returned to 
where he had left Cooper but he was go·ne. The old lady lay in a 
ditch and there were a lot ot Chinese people around. Brennan 
was afraid of trouble and ran across the field back to Ward J. 
On arriving there he missed some money, so he borrowed a flash
light and returned to the village. He saw two captains and 
asked one.of them to give him an armed guard as he thought there 
might be trouble. The old lady was still allve ·when he arrived 
at the village. The captain put him in an ambulance with the . 

· first sergeant and guard and· he was taken to Ward 11 where he 
. found· Cooper. He and Cooper together drank a bottle of gin, one 

or.vodka and one of rum during the period.91n question. 

- 7 
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The accused Cooper, in Prosecution's Exhibit J, stated, in 
substance, that on 23 April 1945, he was a patient et the 95th 
Station Hospital where he was being examined for his mental con
dition•. He and Brennan bad been prisoners in a stocl<:~de in 
March and April.. At about 1530 or 1600 hours, 23 Ap~1l 1945, 
he met Brennan at the receiving office and offered him a.drink 
from a bot'tle· of gin. They then went to a place in. a Chinese 
village where Brennan said they could get so:methinf:S to eat· 
Brennan ate there, and they both consumed so.me vodr;:a, rum and 
rice wine that was purchased with Brennan's money. They left 
the village about 1800 hours and ·walked up the road tovmrd tb.e 
hospital, intending to find a place to buy more liquor. On the 
way they saw a buffalo tied in a field beside the ros.d. Brennan 
untied the buffalo and they both got on it. They v.rere "just going 
to ride the buffalo back to the hospital", but fell off after 
riding a short distance.. Four or five Chinese ca::;ie up to the;ri 
talking and making signs indicating they wanted the buffalo back. 
Cooper was willing to let the:n have it but Brenna.n was not and 
asked them to buy more "jingbow juice". The Chinese tried to 
take the buffalo away.from them. Brennan started to swing
wildly, as hard as he could, hitting several of the Chinese and 
m8.king them bleed. He hit all he could reach, both men and · 
women, and he hit Cooper on the nose when he tried to stop him. 
Some of the people ran toward the village. Brennan ran after 
them and the buffalo. He was fighting with one of the Chinese, 
slugging and throwing her around. Cooper ~hen left Brenn~n and 
was walking toward the hospital when he met some hospital guards.
He asked~the g11ands to protect him as the Chinese were sti11 

· following him. He was taken to. Ward 11 and went to bed after 
taking a sedative.- After he fell asleep some officers came and 
turned him over to the Criminal Investigation Division. Cooper
did not hit any of the Chinese, nor did he solicit any women 
for intercourse. Brennan "propositioned" every Chinese woman they 
saw in the ·village. Later, when they were confined in the _ 

.stockade, Brennan told Cooper to say that he did not see the 
 
former hit anyone and to, stick with him and they would protect

each other. Brennan was very nervous and Cooper was afraid of 
 
him. 

. . . / 	 ' . ' 

-The accused Brennan, in Prosecution's Exhibit 4 stated in 
substance,. that, after l.eaving the hospital and drinking som~ 
gin that.Cooper bad, they went to a Chinese village where Cooper
without success solicited int·ercourse of some women. They then 
went to a village nearer the hospital where they bought rum· and 
vodka. Brennan ate at a Chinese house,. but Cooper did not eat 

_and continued drinking•. 'I'hey proceeded to a Chinese bar~acks 

-- 8 -	 ., 
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where there was an officer and a few soldiers with whom they
boxed. Cooper "was running around untying the buff.arc that· 
was tied there". The officer considered it. "quite a joke". 
v~enthey started to leave, Brennan suggested taking the buffalo 
for transportation. He shoved the "old man" and Cooper hit him 
about the face and body. Brennan also chased a younger lady 
but did not hit her. · After chasing her he went baok and "Cooper~ 
had hit the old lady" who was on the ground. She was. bleeding
and it "looked" as if Cooper was trying to have intercourse with 
her. Brennan tried to pull Cooper off her. and blows were traded. 

·between him and Cooper. Cooper "was .like a nut and. didn't 
 
realize What he was doing". They tried ·to sit the· old lady up 
 
on a bank and left her on the side of the· road mumbling something

in Chinese. Brennan left Cooper at the side of the road,· chased 
 
a crowd of. Chinese that had collected, and got the buffalo. On 
 
returning to where he had left Cooper he found tba t there were 
 
several C:Q.inese around the woman and the Cooper' was gone. He 
 
left the ·buffalo and started to walk across· a field, but on be

ing ~ollowed by the .Chinese; began to .run. ·He fell down a few 
 
times as he was ttteeling pretty good". On ~rriving at his ward, 
 
he :found that his_ wallet containing $17. 8.5 in gold was missing.

He borrowed a flashlight and started back to look for it. He · 
 
met a ~aptain he knew and on returning to the scene with the 
 
o+ticer aDd the guard came across the old woman. The body had · 
 

/been moved but he said. nothing about it at the time. Brennan 
felt her pulse, which was feeble, and he .opened her eyes and 

·saw a 1esponse. He-was "feeling good but not so drupk /b.e7 
didn't know what· was going on". After Brennan spoke'to'"'Lieutena.nt
Plotkin (who signed Pros. Ex. 2 as a witness) about.the case, 
~lotkin t~ld him that if he pleaded guilty to manslaughter they

, "might get· err with a trip to the States and a couple of years.". · 
Brennan gave them the story to the best of his knowledge and said 
he wasn't interested. in .a D.D. or a trip to the. Sta_tes. 0.n think

, ing it ~ver he· was Willing to sign ~ statement to "that etfeot as , 
he knew tba t. they "both raised ~ell in the village that afternoon . 
but had no intentions of killing anyone". Ho.waver, "Cooper • 
didn't want to" when Brennan asked· him about it. Cooper said 
Captain Slyvan was going to clear him as he (Cooper) couldn't .. 
remember what happened.. Q,uoting Brennan: '"But· it Capt. Slyvan
~hould oleat" him, I felt very. nervous about the situation as I. ~. 
ad brought the liquor and }le ".Can't r~ember anything and my ·~ 


Solng·_baok to the village naturally they'll all blame me. But 
 
.as ~rUllk .·as I was,. I, know it was Cooper who hit the old lady

~th'.t~e extra large goiter and I don't believe he expected her 
 
· ~. die. :I. believe sh.e died· .~rom a ·heart ailment"•.· 
 

J '.) 
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4; The evidence for the· defense is substantially as 
 
follows:. 

,, 
 

Major Milton E. Wertz testified that'about·two weeks after 
the. date of the alleged offense., while engaged in. an) investiga


. tion of the case, he interviewed Mr. Chang at the 95th Station· 
 
·Hospital• .The accused were present. Mr.· Chang replied in the 
 
negative when asked by Major Wertz whether·, since the _date of 
the offense, he had seen either of the persons alleged to have 
assaulted his mother-in-law. Mr. Chang stated his eyesight was 
not good, and, on ftirther inquiry, stated that he had seen. 
neither of the accus.ed on the date of the interview.. The acQused 
at this time were sitting. three or.. four 'feet from Mr. Chang. 
When Mr. Chang was asked to relate vmat he actually saw, he said 
that when he came from the fields he saw two .Americans riding 
off on his family's water buffalo. He ran after them and t.old 
them in Chinese to please give it back. One of ·tlie Americans 
jumped off and struck him on the nose causing it to bleed. He 
washed the blood off in a creek. ~s mother ran after the 
.Americans and tried to get back'the buffalo and the taller.of 
the two began.to beat her. It was necessary to "pump" Mr. Chang 
to get him to tell a clear story. In the word.a of the witness, . 
"If I'm not mistaken, we finally got out of him that he .didn't 
himself actually see any blows struckn •. The witness1 wrote down · 
everything that Mr. Chang said· he had the abil:i,ty' to s.ee. On'. . 
CJ'oss-examilla tion .it appeared that the interview was conducted 
through an interpreter and that the witness does not understand· 

,Chinese. :·He :1,dentified a written statement, bearing his sigru;i- · 
ture and Chang Kuo Si' s1 thumbprint; as -one. he .had. typed after 

·he had written down what Chang Kuo Si said he saw ana. in which . 
it is stated, "Two men were stri'kiilg :inf mother and struck her f9r 
'quite some time". On re-direct examination .the 'witness said, . 
"He (Mr. Chang) gave me' any•. number of ~stories., .. What I have '·.. · 
written down there is.the substance of what !'finally· concluded 
was what he actually saw" (R.' 24 ...27). ·· . >.· 
.. 

Each of the accused haVing been advised of hl~ rights under 
Article of War 24, -the accused Cooper elected to be sworn as a, 
·witness and Brennan remained silent. Cooper.testified that he 
was one of the two men present at.the occurrence on 23 April
1945. He admitted·riding the buffalo but stated 'that they "were 

_ just ;ntending on, taking a 11ttle ride and turning the buffalo 
· -loose ·and. had no other intent in ~nd. ,He was a patient in the 
~spital and went to- the village tQ get some more to driDk•. TheY · 

~ sever:-1 bottles of "Jing bao~, strong C~inese·rice whiskey, 
an were pret,ty well qi'unk" and "staggery". , He struck the man 

- 10 - . 
 

http:began.to
http:taller.of
http:accus.ed








WAR DEPARTMENT _ 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
 
.WITH THE 
 

UNITED STATES FORCES INDIA BURMA THEATER·. 
 

and woman standing together because they were trying to get hold 
of th.eir buffalo and wanted it back. It did not enter his head 
that he might kill someone. A:f'ter they finished riding the buf
falo they were going to turn it loose and return to the hospital.
He fell off the buffalo and went back to talk to the man and 
woman.· Brennan and the buffalo went on down further· and he 
stayed talking to the people. Someone was grabbing at the buf
falo and when he saw Brennan fall off he went down there. They 
were not there very long and left when it was starting to get
dark. He stayed at the hospital that night ;as he had intended 
to do when they started· on the trip (R. 31...33). On cross
exam.ination Cooper sta~ed that the puffalo was alongside the 
road in a field ~hen they first saw it. Brennan untied it and 
Cooper got on it. The Chinese made a fuss and started running 
after the buffalo and pulling at it. 1 It was clear they wanted it 
b~ck but he was not impressed by that. He ~smacked" the man, but 
not with his fist, and was trying to hold the woman. He remember
ed saying in his statement (Pros. Ex~ 3) that he did not bit any · 
of the Chinese people that night. However, he did hit them. He 
couldn't "tell very much who they were". They were. going to ride. 
the buffalo "back towards--close to the hospital", then. turn it 
loose. He was a musician in civil life and semi-professional 
f'ly weight poxer (R. 33.-35). · 

r' ·- • 

5. · In Cooper's statement of 29 April 1945 (Pros. Ex. 3) 
 
it is stated, "I had been there [95th Station Hospital? about. 
 
one week and was being examined by the.doctors for my mental 
 
condition". There is no otber intimation of possible insanity ~ 

in the record and insanity was not raised as a defense. The 
 
_miscellaneous papers accompanying the record of trial include a 
 
."Psychiatric Evaluation", dated 24 April-·1945, signed by Captain 
 

. M. M. _Sylvan, MC, Chief ,Neuropsychiatric Section, in which it · 
appears·that Cooper was admitted to the 95th Station Hospital 
on 14 April 1945 for psychiatric examination at the request of 

"his commanding officer because of a history of intermittent·. 
 
dr~enness, disorderly conduct and inefficiency. The report .

states that despite certain described emotional.difficulttes 
 
Cooper knows right from wrong and is able to adhere to the right. 
 
Diagnosis: "(l) psychiatric personality, manifestedby emotional 
 
instability and chronic alcoholism. (2) Psychoneurosis, anxi~ty 


.type, moderately severe, manifested by functional gustro- · . 
intestinal symptoms, - insomnia, irritabi-li ty, and nervousness"• 
It is' considered that,.. under these circumstances, the court was 

· not 	 required to inquire into accused Cooper's sanity ( C1\f 249921, 
f2.B.R. 2341(CM193543,i 2 B.R •. 89; s'ec. 395(36) ~ Dig. Op. JAG 
. 912-40) (CM IBT 649, McGhee}. ·' . 

. . 
 

. ' 
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6.. Although the evidence shows that both accused had been 
 
drinking and were to some extent under the influence of intoxi

cants, it fairly appears that they were not so drunk.as to be. 
unable to entertain a specific intent as to offenses in which · · 
 
specific iJJ.tent is ~ element. 
 

q • ..Spec,i:f'ication, Charge I, and Charge I:. 

Larceny as defined in the Manual for Courts-Martial,, is. 
 
the taking a~d carrying away by .trespass, o:f' personal .property


·which the trespasser knows to belong either generally or specially

·to another, with intent to deprive such owner permanently .ot 
 
his property.therein. · · 
 

• I . 

· "Unless· such felonious intent. exist· at the time ot 
the taking and carrying away there is· no larceny except . 
as noted in this paragraph.· For example, the act: of. riding. 
oft on another's horse without permission, with intent . . 
to ~ide a short distance and then to return it, is a tres
pass but not·a larceny, because the intent to deprive the 
owner permanently ot his property is not pr~sent".(par. 149! 
(p. :1-73) t MCM 1928) . . . . . . · · . 

, ' I J .' ' . ' ' •' • '! 

. There can be no doubt that the first tour elSllents ot proof 
ot larceny. as set out in the .Manual that is·, taking, carrying. 
away, .ownership ,end value are esta'biiahed by the· evidence.· The 
 
taking a~d carrying away by the aocuseli jointly is manifest.·· 
 
There is .evidence that the butfalo belonged to the ta.mily 1.ot , 
 
Chan~ TseDg Shih and value was sttpuleted. But does the proof 
 

·.meet the requirements of.the fitth element, that 1~, do the tacts 
anli circu.mstances of the case indicate that ,the taking and carrr
ing 

1

away were with a traudulent· lntent· to deprive the owner per- • 
manently ot his property or. interest in the goods, or ot their. ·; · -1 

.value or a part of their :value? In this connection it should lie 
observed that the evidence as a whole ne'gati ves a:r:J1 intent on 
.the part or accused to sell the buffalo, destroy it or :permanently
retain it in their possession. Therefore, as suggested by the 

_reviews or the Start J'udge Advocate and Theater Judge Advooate, 
·the requieit' felonious intent must be predicated, if at all, on 
:accused's temporary use ,and intent to abandon. · 

' ' . • I i , 

The earlr comm.on law view as to· this question is e·xemplitied
,in Ru~sell on Critnes and Misdemeanors, Vol. II page 118~ as · .•tollows: . . , • · ...1 • 

- l.2 ... 
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"On an indictment for horse stealing, it appeared that 
the horse was taken by the prisoner out of a stable near 
where he lived, with a bridle, and.ridden by him to Bewdley 
on his way to Birmingham, a distance of forty miles, where 
he left the horse at an inn, and it was contended that the 
prisoner, wishing to see Birmingham, merely took the horse 
to assist him along the road. Atcherly, Serjeant, told the ' 
jury that 'if a person,. without l.e~ve or autr.c0ri ty·, takes · , 
a horse for frolic, or any purpose, without intent to steal, . 
he is. not. guilty of felony.', This- intent· must. be gathered
from the circumste.nces, especially ··rr·om .the disposition to 
sell the animal. In this case the prisoner does not appear . 
to have-ever offered the horse for sale; but when he arrived 
at the' inn at Bewdley, he had the horse fed, arid then went 

·to sleep elsewhere, and, moreover, he returned to the 
neighbourhood whence he took the horse and. where he.was well 
known!" [Citing R. v Addis, 1 Cox 7§7. 
The view of modern authorities on the subject is.indicated 

by the following: · · · . . · ' ;.. > . . 
bThere must be an intention to deprive the owner per

manently of his property, and.taking for a mere temporary 
( '.; use will not constitute larceny. ~hus, it has been held 

. tllat one ..who, for the purpose of escaping w1 th stoI:en . ·. · ·· .· 
property,, takes a horse not intending to. )ceep it but c:>nly· to 
use it temporarily, is not guilty of ·larceny of the horse. 
So it hae been.held as to other similar temporary appropria-. 
tiQns •.. But some recent ·cases give to this doctrine a more 
reasonable interpretation, and hold that if the person
taking the property does not-intend that.it shall, be returned 
to the owner, but to abandon it after his .temporary us~ 
is ended, thus, so far as he 1s· concerned, intending, to de-. 
:pr!ve the. owner permanently of ..his property, the act ·will· . 
be larceny, ·even though the owner subsequently recovers ·. 
possession" (sec. 566 (pp. 570, 571), McC.Ia1n. on'. Criminal 
Law) •. 

"There is apparent a.isagreement' on' the ·question whether, 
the .felonious intent essential to larceny- may be predicated 
on an intention of the taker ·to abandon .property taken for· ' 

. a merely temporary use,. or on· the· fact of suoh abandonment• . 
·While· some authbrities. take the view that this, wi_thout more,. 
· is insufficient. to a.stablish the felonious intent, others 
hold that an intent to abe.ndon ~s more consistent :with an., 
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intent permanently to deprive the owner of h1s property
than it is with. an intention to restore it to his possession, 
and declare that an abandonment to mere chance is such 
reckless exposure to 1oss that the guilty party should be · 
held criminally responsible for an intent to lose. 'In a:rry 
event, it would seem that a sufficient felonious intent 
to render the taker guilty may be found in a case. where 
the place or circumstances of the abandonment' and .the nature 
ot the thing taken are such as to negatiYe the likelihoqd· 
of its subsequent reclamation· by the owner, or where the 
taker,' intending at the time of the. taking to do so, 
lessens the value of tbe thing taken, before abandoning it, 
through a felonious appropriation to his own use of severable 
parts thereof, for the rule· is that ·one who .takes property · · 
with-the felonious.intent permanently to deprive the owner: 
of it may be convicted of larceny although for some reason· · 

'he later abandons it'.' (32 Jun. Jur. pp. 9.30, 9.31). · · · 

We now turn to. the opinions of the· B.oards of H~view involv-. 
 
ing the question of adequacy of proof in cases of tbis kind. · 
 
These cases are summarized in chronological order as follows: 
 

' ' I • t 

"Accused were round guilty of the larceny of an auto
mobile. The evidence shows that they took an automobil~ 
tram before the residence ot the owner. and drove it until' 
arrested by the :police, at which time ,they gave a false : 
accq1lnt of their possession thereo~. They testified that 
they intended to leave the car where it would likely be 
found and restored to the owner. Held, 'I'bat tbe essential 
ele~ents ot the of tense of larceny are sufficiently estab~ 
lished and that although accused may bave. intended· to .. - .. 
abandon the property after using it as long as :they saw 'fit,_ 
such intention ts not a defense to the charge" .{CM.14.3354 

· (1921); sec. 451(40t, Dig. Op~ JAG, 1912-40) •.· . · _ .. 

. "Where accused, charged with larceny of an automobile 
under A.w. 9.3, after,'f:;h~ taking operated the oar~within a 
limited area, there is revealed only· a purpose to make . 
wrongful use·thereot tor a pleasure drive of short duration · 
and nothing fran which may reasonably- be inferred an intent 
to permanently deprive the owner ot his property, a neces-, .. 
sary .element in the of'f'ense of larneey. · The evidence · . _,. 
supports wrongful taking· as e: lesser included offense under · 
A.W.•96" (CM 193.315, Rosborotigh (1930); sec. 451(40) Dig.
Op. JAG. 1912-40) *' ..\ ' 

. '.t 
..; 14 ,. , 



L 

WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVO,CATE GENERAL 
WITH THE (167) 

UNITED STATES FORCES INDIA BURMA THEATER., 

"Where the evidence showed tb.B.t the accused was. drunk 
'When apprehended with an automobile which had-~een reported
stolen; that the car had been left with ignition key in 
place; that the removal of the car at Corozal,Canal Zone, 
was discovered at 9 p.m., and the car found in the possession
of accused several hours thereafter at. a place a tew miles 
distant; and there was absence of circumstances indicative 
ot' a purpose to desert, Held, That the evidence was insuf
ficient to support a larcenous taking of the car·' but 
sufficient to support the lesser included offense of wrong
ful taking and carrying away without the consent of the 
owner, in violatio~ of A.W. 96" (CM 194359, Sadler (1931); 
seo. 451(40), Dig. Op. JAG, 1912-40). 

Accused was found guilty of larceny of an automobile 
 
under AW 93. The evidence show~d: (a) disappearance on 
 

. the night of Saturday, .November 14, 1931, of the car from 
the place ~here it was parked, unlocked, in front of the 
commissary building in Cristobal, Canal Zone; (b) finding
of the car at a place in front of the salvage warehouse 
in Fort Davis, station of accused, on the afternoon of 
Monday, November 16th, the evidence not showing actual 
manual possession thereof by accused.or anyone at the time; 
(c) unauthorized possession, and operation of the car by
accused on ·three pleasure drives to places in the, vicinity , 
of Cristobal and Fort Davis, such as Colon, France Field, · 
and Coco Solo, during the period from Saturday night, Novem
ber 14, to Sunday night, No.vember 15, 1931, attended by his 
pretense to companions ani filling station agent of rightful
possession of the car. Held, That the circumstances of 
time, place and restricted area of use of car conjunctively. 
negative any intent permanently to deprive the owner of his 
property. The record of trial was legally insufficient to ' 
support the finding of guilty of larceny of the'automobile. · 
(CM 197795, Hathavmy; ( 1932) ; 3 B.R. 153) • . . . · . 

Accused was charged With embezzl~ment of an automobile 
under AW 93. The evid~nce shows that accused, afte~ having 
come lawfully into possession of the automobile, failed to·. 
return it at the time he had promised to do so and left it 
in a damaged condition at a place adjacent to the post where 
he had borrowed it, where it remained for approximately , 
three weeks before it was recovered by the ~wner. The owner 
admitted that he had received, on-the ftnext morning", some 
k,ind of a message from· the accused .about the location of· · 

·,his car. Held, That the evidence is legally insufficient 
to support the finding of guilty of embezzlement. Under· 

- 15 
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the .circum~tances, it must· be· shown that acouse,d intended to 
·deprive the owner of his car permanently•.The circumstantial 

· · ·.facts related do not .justify_.·s~ch in1'erence (CM 205811, 
Fagan. (19J6}; 8 B.R. 229} •. ·· 

•. 	 . . The accused were found guilty of larceny. ·The evidence . 
showed'. a wrongful taking, and carrying away·. With respect 
to proof of the remaining element ot the offense of -larceny . 
as ·charged, 1.e., .intent permanently to deprive the owner or 
his property in the automobile, the evidence _shows oniy that 
accus~d, or one or them, at about 2: 40 a.m., took the car 

. froni. the street in front or the post. office in -Portland, 
Oregon, that both drove rapidly in it.in the direction of 
 

· their p.earby station,. Vanoo.uyer Barracks; Washington, until 
 
i :'stopped by the civil police a few minutes later, and .that, . 
 

·when stopped, one or ac~used sprang from the car with an ' 
'evident purpose or escape (R. 2J, -24, 26, 27, 33). Each 
accused made an unsworn statement that they intended ~o leave 
the car by.a fire hydrant in Vancouver where it would be 
found and returned to the owr+er.· Held, That the facts are. 
·not such as to form an adequate ba~is of a reasonable inference 
of intent permanently to deprive the owner of his property. 

· Legally sufficient to support only so much of the findings 
of guilty as involve ,findings of guilty of wrongful taking 
and carrying away under AW 96~(CM 206350, McAdams, et al 
(1~37); 8 B.R. 269). : . . . · · ~· 

. ,~ It-is~clear from the foregoing case; that m~r.e~asportatio~ 

and temporary possession of property wrongfully talcen or retained 
 
are not sufficient to justify ad inf'erence of fraudulent intent 
 
permanently to deprive the owner of his possession, (.Also see 
 

_CM 208699; Crowder; .9 B.R. 27). · The first case set out {CM 143- · 
354) .indicates ·that suqh intent may be ;inferred where it is shown 
that· accused. abandoned or intended to abandon the property. _How
ever, the .last two cases (CM 205811, CM 206350) indicate' that , 
.abandonment or apparent intent to abandon without more is 
insufficient to establish felonious intent and that'the~e must 
be evidence,- from the place and circumstances of the abandonment, 
and... the, natur,e of the thing taken, to, negative the likelihood of · 

:	its· ~ubsequent reclam.at~on by the owner. This appears to be tlie 
rule ·tollowed by the maJority of civil jurisdictions and the one · 
c6~temp~ated by the Bo~rd of Review opinions above summarized • 

.i.~!J:~p .see CM 227743i Younger; 1.5 B_.R. 377; l Bull. JAG J64). ', . 

.-·j~ , : SAstuzlu.ng that the ,evidenc~ sho~s that the accu~·ed intended 
:t?_ab,er1. o~ ~he buffalo after riding it to the hospital, does the 

'1 .• \: ').,,... > 	 > ' •• • • .. 
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evidence negative the likelihood of the anllrial's subsequent 
return to the owner? We thin.~ not. It does not appear that the 
animal was taken by stealth; instead, so far as the .record dis
closes, it was taken in the light of day in the presence of 
Chinese soldiers and a Chinese officer and within sight of the 
ownersand other villagers. .Even if the owners had not seen the 
buffalo being taken, the circumstances were such that it would 
obviously have been a simple matter for them to trace the buf
falo to the place of proposed abandonment only 1.2 miles away.
Vfe cannot believe that the bizarre sight of two partly intoxi
cated American soldiers, clad in hospttal pajamas and dressing 
gowns and riding a buffalo through the Chinese countryside, 
would not attract considerable attention and comment and that 
the place of abandonment of the animal would not become known 
to the owner. Further, we cannot assume that the buffalo would· 
not return of its own accord to the place from which it was 
taken. Nor may we assume that the buffalo was not branded or 
otherwise easily identifiable and that a finder ~~uld not return 
it to the ovmers. Under all the evidence, we believe that the 
evidence does not negative the likelihood of recovery of the 
buffalo if it had been abandoned at the hospital but, on the 
contrary, strongly suggests that it would be recovered. Tne 
fact that the animal was in fact recovered shortly after it was 
taken tends to support this view. 

We consider it immaterial, so... far as proof of intent in 
this case is concerned, that the accused·violently resisted the 
owner's attempt to recover their property. The violence obvious
ly was exercised because the owners attempted to interfere with 
the accused's temporary use of the buffalo and there is no 
reason to believe that it denoted a change in their original
intent to drive the buffalo to t~e hospital and there abandon it. 

We are impelled to the conclusion that this case falla 
squarely within the purport of those opinions of the boarcbot· 
review, supra, in which evidence of a wrongful taking and use 
e~d failure to return is considered, in the a~sence of other. . 
circumstances, insufficient evidence of the required·animo 
~Ul'andi. The common pattern revealed in those cases, distinguish
ing them from larceny cases, appears herein: that is, a wrong
ful taking by intoxicated or irresponsible accused, usually
without stealth, followed by temporary use and return to the 
owner or abandonment under circumstances evincing a likelihood 
ot return. - , 

. ' . 

We believe that the req~red animo furandi may not logically
be inferred from the facts in this case. Accordingly, in the· 

·- 17 
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opinion or the Board the evidence is not legally sufficient to 
support th'e findings' of gullty of larceny under the Specification,
·charge I, but legally sufficient to support findings of guilty
of the lesser included offense of wrongfully taking and carry
ing away the property described·in the specif'icati9~,without the 
consent of the owner,in violation of Article of War 96. 

8. Spe~ification, Charge II, and Charge II: 

As to the charge or murder, there is substantial evidence of 
record that both accused struck Chang Tseng Shih, the deceased. 
Chang Kuo Si so testified. Mrs. Cp.ang Chang Shih testified that .: 
she did not see Cooper strike the deceased but whether thi.s was 
because she was not in a position to observe is not disclosed. 
The court,· as the principal finder of fact, apparently found that 
there was a joint assault. · In view of the substantial supporting~' 
evidence, we cannot sa:y that the court was not justified· in that 
finding. · .. · 

It appears beyond any question that Chang Tseng Shih is dead. 
There is substantial evidence that she died in consequence of an · 
injury received by her and that such injury was.the result of 
the acts of the accused. The fact that she might not have died 
from the injuries received had it not been· tor the goiter with 
which she was afflicted is no defense•.The law.on this question
is well settled, as follows: ·· 

. . 
.. "One who strikes a blow or inflicts a wound from which 

death ensues has committed a homicide, although~ ir properly
treated the injury would not have been fatal. * * *So if 
the wound is the mediate cause it is no defense to the per
son inflicting the wound that the immediate cause was· disease 
resulting therefrom. * * * To hasten the death of one who 
would soon have otherwise died from incurable disease will 
constitute homicide. The fact that the person killed was 
in feeble condition, so that his death was caused by a blow 
which would not have caused the death of.a healthy person,
will be no defense" (sec. 292, McClain 'On Criminal Law). · 
(Also see. 40 C.J.s. pp. 855,. 856; .26 Am.. Jur. pp. 191,_192)• 

c We now come to a consideration of whether the homicide was 
 
ommitted with malice aforethought, the grar.J.1. critar.ion which 
 

distinguishes murder-from other homicide Malice is thus defined · in the Ma:r!ual: · • · _/ 

- 18 
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"Jt.c:lice does not necessarily mean hatred or personal
ill-will toward the person killed, nor an actual intent 
to tal;:e his life, or even to take anyone's life. The'use 
of the word 'aforethought' does not mean that the malice 
must exist for.any particular time before commission of 
the act, or that the intention to kill must have previously ' 
existed. It is sufficient that it exist at the,, time the 
act is committed. (Clark) · 

"Malice aforethought may exist when the act is unpre:..
meditated. It may mean any one or more of the following 
states of mind preceding or ooexisting with the act or 
o:mm.ission by "Which death is caused: An intention to cause 
the deat~ of, or grievous bodily harm to, any person,
whether such person is the person actually killed or not 
(except when death is.inflicted in the heat-of a sudden 
passion, caused by adequate provocation); knowledge that 
the act which causes death will probably cause the death 
of, or grievou~ bodily harm to, any person, whether such 
person is .the person actually killed or not, although -such 
knowledge is accompanied by indiff.erence whether death or 
grievous bodily harm is caused or not or by a wish that.it 

, may not be caused; intent to commit any felony" (par. 148,!! 
. (pp. 163, 164), MCM, 1928). 	 · · 

. The Staff Judge Advocate, in his review of this case, points 
·out that the deceased was a stranger to the accused prior to · 
the occurrence and that there can be no question of express
malice in the sense that the accused intended to take life or 
cause great bodily harm. The Theater Judge Advocate apparently
subscribes to this view, and with it we agree. ·our holding as to 
the Specification, Charge I, precludes a predication of malice 
on any intent of the accused to co:rmn.it a felony. (See par. 148a 
(p. 1641 and par. 149d (p. 168), MCM, 1928). Further, malice 
may not be presumed in this case from the use' of a deadly weapon

. (see pa·r. 	 112, MOM, 1928) as it is well established that a fist 
:l,,s not, at least :per se, su~h an instrument (sec. '451(7), Dig•. 
Op. JAG, 1912-40). I't'"follows that malice, if it exists in this 
case within the meaning of the Manual's definition,· supra, must 
be based on the inference that the accused had knowledge that the 
ac~ which caused death would probably cause the death·of, or 
grievous .bodily harm to, the deceased. · The evidence will there
fore be considered with a view to determining whether there is a 
reasonable basis for such inference•.·. 

The evidence shows th~t the deceased was a woman of seventy
one Years of ~ge, five feet three inches in height, weighing one 
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hundred pounds. Although the record does not disclose the 
 
accuseds' weight or height, it may be gathered that they were 
 
men of normal stature and strength. Cooper was a semi-· 
 
professional flyweight fighter in civilian life. 
 

There is substantial evidence that both accused struck the 
. deceased, ~hat one of them struck her with his clenched fist, 

and that at least one blow was with sufficient force to knock 
her down• Fiarther evidence as to the severity·or the assault 
is found in the medical' testimony which shows that the deceased's 

· face was blood smeared, that she had hemorrba,q;es or contusions 
on both sides of the face or,skull, that her lips were black 
and blue, and that.she bad a hemorrhage of the thyroid gland.
The eyewitness accounts of ¥.hat occurred and the medical testi 
mony, considered together, clearly discloses that the deceased 
received a b~ating of considerable severity from the accused. 

We are aware of the line -Of cases that hold that sine e 
death is not the natural or probable result of a blow with the 
fist, no intent to kill will, under ordinary circumstances, be 
presumed, inferre~, or im.plied 1 althou~h .death resulted :from 
such an act. (26 .Am. Jur. pp. 3bl, 362) {CM ETO 3614, Davi~, 1944·; 
;3 Bull. JAG 514) (CM ETO, 8189, Ritts, 1945, and CM ETO, ArmiJO, 
1944; 1 sec. 451 (6), -Dig. Op. ETO). However, we believe that 
this case tails within a patently reasonable and necessary ex
ception to that rule, :that is, that malice may be inferred from 
evidence that an accused beat another in a cruel and inhuman 
manne:r (Duebbe v State, 1 Tex. Ap., 1.59), or that he beat a 
ch.ild (Powell v. State, 67 Miss. 119) or a person in feeble 
health with knowledge of that condition (Commonwealth v. Fox, 
7 Gray 585; State v. O'Brien, 81 Iowa 88). 

'It must_have been apparent to the-accused that the deceased 
was a woman: of advanced years, small of stature and light in · 
weight, and it seems so palpable as to preclude argument that 
they must have known that· they could not cruelly beat her without 
probably causing her death or, at least, grievous bodily injury.
That grievous bodily.injury-,. albeit in'itself not sufficient to 
cause death, was in fact inflicted is compelling evidence as to 
their state of mind. Considering all the evidence the court was 
a.~ply justified in finding the accused guilty of m~der. 

9. The offense.or wrongfully taking ~d carrying away,
without the consent of the owner, of property of a value of more 
than fifty dollars is punishable as for larceny (par. 104c, 
MCM, 1928) (CM 207466; 8 B.R. 341) (CM 208699; 9 B.R. 30). 
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10. For the reasons stated, as to both a:ccused, the Board 
of Review holds the record of trial legally sufficient-to support
only so much of the findings of guilty of the Specification,
Charge I, and Charge I, as involves findings of guilty of wrong
fully taking and carrying away the property described in the 
specification, of the ownership and value alleged,·at the time· 
and place alleged and without the consent of the owner, in 
violation of the 96th Article of War, and legally sufficient to 
support the findings of guilty of the Specification; Charge II, 
and Charge II, and legally sufficient to support the sentence 
as ~odified by the confinning authority.· Confinement in a 
penitentiary is authorized by Article of War 42 for the offense 
of murder, recognized as an offense of a civil nature and so 
punishable by penitentiary confinement by sections 273 and 275, 
Criminal Code of the United States (18 U.s.c. 452, 454~ 

Judge Advocate· 
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CM IBT 637 (bT ··45) lst. Ind. 
 
(Brennan, John V.; Cooper, JaIIEs F.) 
 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL, USF, IBT, APO 
_885, c/o Postmaster, New York, N. Y., 8 September 1945. · 

TO: Commanding General, China Theater, APO 879, U~ S. .Army., 

l. In the case or Private John v. Brennan, .31142118, 
1712th Signal, 14th USAAF {A.AF) Signal Corps, and PrJ.vate: 
James F. Cooper, 35680244, Burma Road Engineers, Services 
ot Supply, United States Forces, China Theater Corps ot. 
Engineers, attention is invited .to the toregoiDtS. holdlng 
.by the Board ot Review established· in this.J~ran'~..4,.-0ttioe 
or· The· Judge Advocate General thatl'-the recorQ. or .t:rial is 
legally sutticient ~p support only so much or the findings 
ot guilty or the Sp_ecitication,. Charge I, and Charge I,. as 
involves. findings ot gull ty or wrongf'Ully taking and carry- . 
ing away the property described in the speoitica.tion, ot 
the. ownership and value alleged, at the time and place alleged
and without the consent ot the owner, in violation ot the 
96th ~ticle or War, and legally surtioient to .support the. 
tindiiigs or ·guilty ot the Specification, Charge II, and 

.. 	 Charge. II, and legally sufficient to support the. sentence 
 
as mo~tied by the cont' frming authority .~(which holding is. 
 
hereby approved· and concurred in. Under the provisions of 
 
Article ot War 50i,. you no-. have authority' to order the · 
 
execution or the sentence' · 
 

•. •.,•: ,· .- "<. 	 • I 

· 2. · Aft·er a caretul review ot all the tacts in 'th.is 
case, I am or the opinion that the ends ot. ju~tice would be 
fully met it the, sentence were redue ed to confinement at 
hard labor tar thirty ·oo J years as t.o each accused and .I · 
so recommend. 	 · 

. · ·3. when copies or the. published o·rders are forwarded · 
 
.• to this office, they should be accompanied. by the foregoing 
 
.holding anq this indorsement. For convenience or ·reference 
 
and to tac111tate attaching copies ot ·the published orders 
 

· to the record in this case. it is requested that the ·tile. 
 
·number or ~he record appear in brackets at the end or the 
 
published order as follows: _(CM IBT 637; CT 45.) • · · ·· · 
 

.~~. 
J. BACON, ~ ...... 

el, J.A.G.D., . )
udge Advocate General•. 

',r.i...uJ.HOUV.t · 

(Findings vacated in part in accordance ~th. recommendation ot . · 
, . .lseiatant Judge Advocate. General. Sentence as commuted ordered executed. 

acir> .3, CT, 17 Sep 1945) · · 
'· 
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~New· Delhi, India 
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Board of Review 
CM IBT 648 . 

·:UNITED STAT-ES ) ADVANCE SECTION, -INDIA BURMA THEATER 
)" . - . ·. . 	 . 

v 	 ~) Trlal by GCM ·convened at Myitkyina; i 

}Sub-Depot, 27 Jun~.1945. Dishonpr-. 
Private Willie Sinn:nons~ 349- )able discharge, total forfeitures, 
40220,' Company ''C", 1327th En;_ ) confinement at hard. labor for life. 
gineer General Service )U.S.Penitentiary. . ' ' · 

·Regiment. 	 ) · · · 

I 

· HOLDING of the BOARD OF REVIEW 
... :. 0'13RIEN, VALENTINE and FONTRON, Judge Advocates. · 

I 

-L - The' re~~rd of trial in the' case of the soldier above 
. named _has· been' examined by the Board of Review. wh~ch submits. 
 
this_~ its ,holding, to. The Assistant_ Jti.dge-Ad~ocate General in -

chargEt.of The Judge Advocate General's Branch 9ffice, United 
 

.. 	 States -Forces, Ii;i~ia Burma Theater. '· · ., · _ . . · 

. · 2•. Accused was trie.d on the· fo-llowing- Charge .and·. Speci- 

:f'ication: ', · · · · · ' · 
 

. 	 . 

CHAFGE: Viola tiqn _pr -the 92nd. Article- of War·. 

Specification':" In th.at Private Willie Simmons, Company . 
"C", l.327th Engineer· General J3ervice Regiment, did; 

· near Naniti, Burma, on .or, about 16 February 1945, 
.with malice a forethought, willfully, deliberately, 

: 	 feloniously, unlawfully, and with premeditation- · 
kill_ one Chiang Shek, a human being by. shooting him,· 
with a rifle, calib,er JO. , · - -.' - . , - · 

. ~> 
, 

. . .AC.cused pleaded-not- guilty 'to ·an.d was found guilty of the 
· 	 Charge and.the Speci:t"ication. ,There was.no evidenceiof pr~-
.. Vious conviction•. He was sentenced to. be dishonorably di.s;..1, 

011arged the -service, to forfeit a.11 pay and allowances due -·or_. 
to become due and to be confined at .hard labor for the .t,erm of 
·his.n~tural life. --The· reviewing authority approved the sentence 
 
and designated the United States Penitentia:ry nearest the pqrt 
 
ot debarkation in the United St~tes as the place of.confinement. 
 
~he execution of the sentence was withheld and the record of 
 
trial forwarded pursuant to Article of War 50i. -

1 
 
• 

/ 
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3. Evidence for the Prosecution: 

On 16 February 1945 Sana Kaw was pio~ing up potatoes by 
 
the roadside where her husband, Chiang Shek, to whom _she had 
 
been married about sixteen years (R. 13) , was washing clothes 
 
{R. 6) in a small stream. This was near the vi~lage of Namti, 
 
Burm.a (R. 6). At the time, Chiang and his wife ~ere about fifty · 
 
yards apart (R. 12). There ~~s a bridge about.fifteen feet in 
 
length across the stream near vrhere the couple were (R. 22). 
 
As Sana was engaged in picldn~; up the potatoes she turned, look

ed around and saw a colored soldier pointing a rifle at her 
 
(R. 6-8}. The rifle app.eared to her to be about a yard long 
(R. 8). Sana ran to her husband and reported the incident 
(R. 6, 12). The soldier followed her (R. 11)• but did not cross 
 
the bridge (R. 12). Chiang crone up to the bridge with his wife 
 
saying, "we got no customs to make woman like that" {R. 6), and 
 
when he vms about fifteen feet away (R. 11, 13) accused shot him 
 
twice one bullet hitting him in his chest and the other in his 
 
head \R.1 6) •. The wife of Chiang was at the mo:rctent standing by 
 
!lis side (R. 12). Chiang fell to the ground (R. 6, 7). ·sana 
 
a.tte:n·oted to lift up her husband and when she looked at his face 
 
she found that he was not breathing (R. 6). She im~nediately 

went to the village (R. 6). Accused ran away {R. 6). At no time 
 
did Chiang have a knife {R. 8). Soon thereafter two .American 
 
office·rs ca.'t.e to "the scene and examined the body of Chiang {R. 7). 
 
The next day the body of Chiang Shek was burried·about two hundred 
 

. ·feet from where he had been shot (R. 7) • Sana Kaw id~ntified 
' accused at the trial by touching him and naming him as the man 

who shot her husband {R. 8). , 

Captain V.'alter P. i·ifc?.UnnJ. Corps of ~:iilita.ry Police, 7th Uili- . 
tary.Police Company, Namti, Burma, arrived at the scene of the shoot
ing at·ab~ut 1600 hours,.16 February 1945 •. He found, by the side of 
the road, a dead man lying on his back with the right side of his 
face down, covered with a blanket. Deceased' s chest was covered v.;i th 

' 	 blood and there was a pool of blood under his head (R. 21, 22). There 
was a little blood on the left side of the head and when this 
was ·wiped off the bullet wound could be seen (R. 21). .A native . 
wo:.aan, identified as sa:ia Kaw, was there at the time (R•. 21-2)). 
Deceased was not breathing, had no pulse, and was dead at the 
time of the examination by Captain McMinn {R. 21) • The body of 

; 	 Chiang was taken away by '1m,erican military police to the 15lst 
· 	 American Hospital (R. 22). Captain :McMirµi was present on the 
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foliowing day when a body was buried near the scene of the ex
amination. The body was in a box which prevented him from 
identifyinG it. Sana Kaw was present-at the time of this 
burial (:R. 2~). Sana Kaw admitted on cross-exar.lination th&t, at 
a line-up of several soldiers in v;hich accused vms not included, 
sh.e identified as her husband's assailant a soldier other than 
accused (R. 14) • £t a subsequent line-up she pointed out ac
cused (R. 16, 30). ' 

Accused, on the day of the incident, made voluntary ste.te
ments to three of his fellow soldiers. TechniciBn. Fonrth C;rcde 
:::c:Pherson testified that, at about 1700 hours, accused, vrhile 
sitting on a wheel cleaning his rifle (R. 17), said, "fX! hs.d 
been on the river and savv- a ra ti ve woman in the bushes squatting 
down with a bottle with something in it that looked like whiskey.
[1J went up· to see V\inat she vvas doilg 7nd a native nan cane out. 
of the bushes and threw a knife at D..§. and [[! shot at him" 
(R. 18). On the SE.rr..e afternoon, accused walked up to Private . 
Carter and 'said, ·ur l.:illed a mother fucker a while ago". Carter 
told accused he was joking, to which accused replied, "don't you 
believe it" (R. 19). On the same afternoon Private Baker was 
in the mess hall and accused came up to him and said, without 
being questioriedl 0 * * *a n&tive threw a knife at ffe..e7 and. fXl 
shot him" (R. 20J. . - . 

4. Evidence for the Defe.nse·: 

. Sana Xaw, on tbe 17th of February 1945, was taken to a place 
where Private Howard J. Spencer, Company C, 1327th Engineer 
General Service Regi:!rent, along with three other soldiers of his 
company, were lined up for identification purposes. .A.11 four 
-passed before Sana Kaw and Spencer was called back to talce off' 
his glasses as a part of the- identification. There ·was an inter
preter present. Sana Kavr looked at Spencer about two minutes and 
then conversation took place between her and the interpreter. 
Then every one vrnnt out of the room except Spencer and a lieutenant. 
who inquired of S'.Pencer ·why he had committed the murder. {R. 25). 
Accused was not one of the four soldiers called in at this time 
for identffi e,ation purposes. Another identlfi.cation test was hc..d 
the next day. Accused and Spencer were the only persons in the 
·line-UIJ. Sana Kaw was present. Spencer and the accused. were 
then taken outside the building in the sunlight where Sana Kffw 
looked at them for about five minutes but said nothing (R. 26) •. 
There were only t'\.\ro of these identification line-uns held at J::-cunti 
Stockade. The first time Spencer was questioned was in the com
pany a.rea. Tne second and third times were at· the Nam.ti 
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Stockade (R. 26, 27) •. 

·5. The defense contended that there was a·failure of proof 
as to the cause of death. Jn this connection, it clearly ap
ueo.rs from the testimony of Sana Kaw that' her husband was shot 
twice by 'his assailant, on~·bullet striking him in the chest and 
the other in his head. He fell, and when she looked in his face 
and tried to lift him up he was not breathing. She further 
testified that he was buried on the-day following within about 
two hundred feet from the scene of the fatal shooting•. Captain 
McMinn., upon examination of e. body at the scene of the shooting 
shortly thereafter, found the man whom he examined to be dead 
with a bullet hole in the left side of his head, a':Pool of blood 
under the right side of his head and a quantity of·blood over 
his body. This. evidence of the prosecution is uncontradicted. 

"In cases where the cause and manner of death are 
left in doubt, and become subject of proof, every sort 
of relevant evidence should be admitted* * *" (26 .Am.
Jur. , par. 320 ) • 	 · 

rr;a:vidence showing that accused's act was sufficient 
to cause death raises a rebuttable presumption that death 
was due to such act, and death may be presumed to have 
been caused by apparent woun~s, particularly where there 
is no suggestion in the record that deceased died from 
any other cause" (40 C.J.s., par. 186, p. l088). 

"* * * Direct testimony to the effect that deceased 
is dead.may be .supplied by language of witnesses, which 
conclusively indicates such. fact. In case the killing 
of, deceased at the hands of defendant is not seriously 
questioned upon the trial but the defense is jJstificat~on,
it seems that such strict proof of the fact of death as 
would be required in other cases is unnecessary" (30 C.J., 
par. 530, p. 286). 	 · · 

"An ordinary eyewitness me.y testify that a.person 
was dead or alive when seen by him; this is matter o:r 
fact and. not mere opinion, or at least it is within the 
rule permitting.a witne-ss to state such instantaneous 

',conclusions from a complex variety of facts" (25 C.J.S., 
par. 9, footnote. 9,, p. 1065). · 

In this case the wife of deceased was present when the fatal 
. shots were fired, saw her husband fall and ·.had full opportunity . 
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to know that his injuries were inflicted by accused and resulted 
in death. The evidence fails to suggest that deceased died 
fro~ causes other than the wound and it would require pure con
jecture to make such argument. In the ·circumstances here pre
sented the fact of the death of deceased is fully perceptible and 
no special knowledge or skill was necessary for the formation of 
an intelligent opinion as to the cause of the death of deceased. 
In addition to the testimony of Sana Kaw the death of her hus
band was corroborated by the testimony of Captain McMinn. · This 
fact is further established by certain voluntary statements of 
accused to some of his fellow soldiers. He stated to one, "I 
killed a mother fucker a while ago."; and, to another, "**.*a 
native threw a knife at ffi.e7 and II1 shot him". We are of the 
opinion that the death of Chiang ~ek is sufficiently established 
to satisfy.the proof requirement of· the crime. 

It was proper for the accused to show, by way of impeach
ment, that Sana Kaw, in an extra-judicial identification test, 
identified a soldier other than accused as her husband's assail 
ant, and under appropriate circumstances· and in an appropri.ate 
manner the prosecution would be entitled to offer rebuttal, but, 
so far as the record discloses, the evidence as to extra-judicial
identification was wholly hearsay in that the witnesses' infor
mation was based entirely upon the statements of an interpreter. 
On this subject the following is pertinent: 

"The investigating officer, upon cross-examination 
by the defense, was permitted to testify to certain extra
judicial identifications of accused. The proceedings by_ 
the investigating officer were conducted through an inter
preter and the "Witness only'testified to what the interpreter
reported to him. The testimony was therefore hearsay. In
sofar as this testimony was produced by the defense for 
purposes of imp~achment, it was· not objec~ionable except
for the ract that the identifications came throu h the in
terifeter". n erscoring supplie N.ATO 490, .ohnson. 
et ) 

·" 
, Whether the accused was properly identified presents a 

question of fact to be determined by the court under all the 
evidence in the case. It should be here pointed out that at 
the.trial five other colored soldiers were seated in the court
room along·with the accused {R. 5), and from their number she 
pointed o~t and marked accused. This was convincing evidence 
from which the court coµld .. properly find that accused was the 
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person who committed the crime attributed to him by: the wftness., 
Accused's identification is further established by _his admissions 
to other soldiers. Whatever irregularities there were in. the, 
admission .of evidence as to extra-judicial identification inured 
lilOre to the a "vantage of the accused than. to his detriment and . 
therefore no substantial rights of his i were adversely ,_affected · 
thereby. · · ' , 

The crime of murder is thus defined and discussed: 

"MUJ."der is tbe. unlawf'ul killing of a human being with 
malice aforethought •. 'Unlawful' means withou:t ·legal justi~ 
fioation or excuse. The death must take place within a · ·~· · 
year and a day gt the act or omission that caused it, and 
·the offense is oommitted at the place of :.such act· or 
omission although the victim may have dieQ. elsewhere"•'· 

• 	 1 "Proof .--{a) That the accused. killed a cert~in per- .. ·· 
son named or described by certain means, as alleged (thia 
involves proof that the person alleged ,to have been kill-. 
ed is dead; 'that he died in consequence of ah injury re

. ceived by him; that such injury was the -result of the act 
of the accused; and that the death took place within a . c 

year and a day of such act); and (b} that such killing~ 
was with malice aforethough1/'. · · · 

'1~alice aforethought.--** *Malice aforethought.may 
exist when the act is unpremeditated. It :may.mean any o~e 

_.or more ot the following states of mind preceding or co:.. 
existing with the act or omission by which death is caused: 

··An intention to cause the death of, or grevious bodily 
harm to, any person, whether such person is the person . ··. 
actually killed or not (except when death is inflicted in 
the, heat of a sudden passion, caused by adequate provocaj 

tion)* * *"(Par. 	 148.§;. MCM 1928}. . . · 

. "The burden of proving an intent· to kill: on the part 
of accused. is _on the prosecution. except where it. is not 
~n essential element of the offence charged;, however, ~-· 
der ·the general rule tbat the law presumes that-a person 

'_intends the natural, necessary, and probable consequences 
of his acts, the intent or purpose to kill.may be inferred 

_from.the circ~tances of the killing, such as:the character 
of the assault' the use of a deadly weapon, or the use o'f 
a dea_dly weapon in a deadly manner. .Hence,· where an as-'·· 

1 
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sa,ult is made With a dangerous or deadly weapon used in 
such a way as wi.11 naturally, probably, or· reasonably 
produce death,· or jeopardize li:fe,- an intent to kill· is 

· / presumed* * *" (40 C.J.S., par. 188, pp. 108~-1_089}. · 

. "!t is'murder, malice being presumed or inferred, 
.where death is caused by the intentional and unlaw1'ul use 
o:f a deadly weapori in a deadly manner provi~ed in all 

' cases that there are no circumstances serving··ta-..mitigate, 
·excuse, 	 or justify the act. The use ot a deadly weapon'is 
not conclusive as to malice, but the inference of malic;:e 
therefrom may., be overcome, and. where the facts and cir 
cumstances 9f the killing are in evidence, its existence of 
malice must be deter.mined as a fact from all the evidence" 
(29. C.J., par. 74, PP• 1099-1101). 

'-· 

The statem~nts of accused to some of his fellow soldiers 
suggest that the man whom he shot had thrown a knife at· him. 
However, no :f'urther evidence of this contention was brought for
ward at.the trial, n.or was an effort made.to defend accused on 
the ground of self-defense. Furthermore, Sana Kaw eXpressly
denied that the deceased was armed or attacked accused., .There
fore, under the authorities last.quoted, the evidence in this 
case ·abundantly ·justifies the court' in reaching the :finding. 
which ?-.Ppears. in. the record.- . 

· 6. ·The charge. sheet shows acc\lsed. to be- 34 y~~rs o:r age at the. 
time the charges were preferred. He was inducted on 4 January 
1941';. He ha"d ··no prior service. · 

-	 \

7,. The court was legally coJJ.Btituted and had jurisdiction.. 
of 'the person of accused and the subject matter o~ the of:rense. 
No errors injuriously. a:f'fecting the substantial rights of the'· 
accused were committed d:tiring the trial. , In the opinion ot th.e 
Board .of Review the record of' trial is legally sufficient to · 
support the :f'indings and the sentence. A sentence either of 
death or of imprisonment for life is mandatory upon a conviction 
of murder in violation of Article of War 92. 'Confinement.in a 
penitentiary is authorized by Article of War 42 :ror the offense 
of murder, 1-ec9gnized as an offense of a civil nature and ,so~ . 
punishable by'penitentiary confinement by sections 273 and 275 of:: 
the Criminal Code o-f the Un t s ( US.~.:, -~52; 454)-•. 

~~~g_~~+-1~.......:;:;,___ Judge -·Adyo.cate.. · 
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New Delhi, India 
1.5 l1.ugust 194.5 

Board of Review · 
CM IBT 649 

UNITED STATES ) INDIA BURMA- AIR S$VICE COMMAND 

v ~ ·Trial by·GCU convened at· /,PO 218~ %Postmaster~,, 
·' ) New York,- N.Y., 19, 20 June 194.5. Dishonorable 

Private Franklin E. ·l!cGhee, ) discharge, total forfeitures, confinement at 
35772481, Company B, 1888th ) hard labor for 30 years. United States Pen-
Engineer .Aviation Battalion. ) itentiary. , . · 

HOIDING by the BOARD OF RE.VIEW 
 
O•BRIEN, VA.I.ENTINE an1 FONTRON1 Judge Advocates 
 

1. The record of trial in the case of the soldier above· named has been 
examined by the Boarcf of Review which submits this, its holding, to The Assistant 
Judge Advocate Gemral in charge of The JU:ige Advocate Gereral rs Branch Offi.~; 
United States Forces, In:iia Burma Theater. 

2. Accused was tried on the follcwing Charge and Specifications:
/ . . 

ClliRGE: Violation of the· 92m .Uticle of War. 

Specitication 1: In that Private Franklin E. McGhee, Company·B 
l888th Engineer Aviation Battalion, APO 218 %Postmaster,· 
New Yorl:; New Yark did, tt APO 218 %Postmaster,, New York,· 
New ·Yorkj on or about 2 May 1945, With malice aforethought, 
wilfully, deliberately, feloirl,ously, unlawfully, and with 
premeditation kill one 1!a Po Mai, a human being by'hitting 

.·her on the head with a bamboo pole ard/or kukri knife •.. 

Specification 2: In that Private Franklin E. llcGhee, Company· 13 
' 1888th ~ne er .Aviation Battalion, APO 218 %.Postnaster, 

; • ·New York; New Yark, did, at APO .218 %Postmaster, New.York; 
. · New York, on or. about 2 May 1945, .forcibly am feloniously, 

am, against her ·will, have carnal 'knowledge of l!a Pwa. Zon. · 
, \ 

· Accused_ pleaded not guiltY' to trn ·Charge and Specifications. He was foo.IXi 
guilty ot Specification l··and the Charge, and, by exceptions ard substitutions, · 
as to the offense charged in'Specitication 2, he was i'<mrl guilty of' assault wtth 
intent to oomnit rape in violation of the 9Jrd Article of War. The court senten
ced him to dishonorable discharge, total forfeitures alid confinement at hard labor 
tar the term ot his natural life.. The reviewing authoritY' 'approved the sentence 
but redu.ced the period ot confinement to thirtY' years. .rm United states. Pem;i,. 
tehtiary nearest the port ot debarkation was designated as the. place ot confinement. 
'l'he .order directing the exectt.ion of the sentence was withheld arxl .the record ot . 

\ ) . 
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trial fo;,.arded for.actionunder Article of War 50i. 
' 	 . I . 

3. The evidence for .the prosectuion was substantially as follows: 

' . ·l!a !'ml Zon, the prosecutrix, stated that about six o'clock on the morning 
. of 2 l!a;y 1945 she was on her way to the bazaar at lloma.uk in comp:rny with three , 

other wanen, namely, Ma Ti, l1a an Sun, a.rxi lla Po Mai, the deceased (R. 9). A 
..	negro soldier came upon them from the· rear carrying a knife arxi bainboo pole 

s¢ni, ·njig-jig", and "bi-bi" (R~ 11, 13; 15). Accused was identified in open 
court as the negro soldier involved (R. 9, 16) •. He overtook the party of wanen · 
am 'tried· to take hold of witness (R. 11). l!a Po Mai shouted (R. 13). Ac~eed 
then hit Ma Po Mai two or three times on the back of the head just above the nape 
of the neck with the bamboo· pole (R. l3, 16, 18) ~ The:women ran and accused gave· 
·chase arxi caught Ma Pua zon, threw her to the grown and grabbed hold ot her ne9k 
(R. l2, 13, 19). · Ho held one hand on her neck a~. in the other he held a Gurkha 
 

. lalife (R. 19). She screamed (R. 19) and he choked her so she could not .scream 
 
(R. 19). ~She tried her level best to get up (a.· 13, 19) bUt he pressed her 

. d°"1;1 (R. l2) •. She said to him very ..loudly, "Please don't dol .· Please d~nrt do Jn 
· (R• l2). He threatened her with the knife (R. Jj). She was afraid (R. 13) am. 

she 	 cried and told him not to do it (R. 12). He mentioned nothing about monq. ··. 
arxi she took no money from him (R. !1..6) .' She never agreed to it (R•. 17) a~ never 

-.assisted 	 him (R. 17) •· This witness; testifying through an iriterpreter," dee~.ed . 
llhat accused did to her after he threw her on the grourd in the i'ollowirig terms.. 
appealing in the record: ."He slept with me". 11 He did me 11 •.. "touched 'lq' private , , 
parts * * * with his penis11 , ilHe put his penis into my cunt; and did no'.moren . ·· 
(R. 12, 13,· 14). Priar to meeting accitaed she. had no marks on her body but atter 
the assault there "8~e marks on her neck (R. 14). She could net say .accused - · 
discharged, but natter ccmn1.tt.1.i:igi• her be released her and went to the 11east. side• 
(R. 19, 20). ·As soon as he left she ran to l'.a Po llai who was unconscious on the 
grown nearby am to.ld her what accused had done, but Ma· Po Mai could not; speak 

~ 	 · (R. 20)" · Later. a doctor came to attend them but sm could not unierstam his _. 
language and did not speak to him (R. 20). Prosecution's Exhibits· A and B were 
examined by this witness and she was unable to identify either the bamb~ pole or 
the knife' ,as the ones used b;y accused ih perpetration of his assaults (R. 10)" · 

'• 

. Captain Bernard Goluboft, l!edical Corpe, testified that he examined a . 
. native woman on 2 Yay 1945 at the 44.th Field Hospital, :APO. 218. She revealed a 
linear connuent group of contusions on each side ·of the neck. Elcanina.tion of 
the pelvic region externall.y e.00 intema lly showed negat.1.ve. No marks ,other t ban 
the simple bruise on tho woman's neck .was found. The patient was stoical am at 

' first refused internal examination•. He expressed the opinion that the result.a of 
his exanination indicated a laek of struggle on her part. He furthel' stated as 
his opinion that normally a woman could net ,be raped without. sh:ming signs of 
injuries, bruises· or contusions, but that to his Ol'ttl knowledge· such was possible 
(R.- 21-23). The wana?l he examined was in no way icj.enti.fied by him except "she 
had been brought for exrunimtion after having been raped" (R. 21). · 

! 	 • • ) ~ • 

· · l!aj~ Frederick E. Farrer, Medi.cal Corps, testified that.. on 2 May 1945 he 
· saw Ma P() lla.i brought into 'the· 4J+th Field Hospital (R. 23;· 24) (Exhibit C) • The , 
· hospital record of deceased was shown to witness to refresh his memory after which 

he_ stated _that ~t. the time Ua Po Mai entered the hpspital her condition did not' 
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appear serious. Later an x-ra:y was made of her skull which was reported negative •. '. 
An examination revealed a contusion of the occipital region of the skull. She · 
became lethargic and harder to arouse and her general condition indicated damage 
to the· brain. She gradi.ially grew worse and exp:ired at 2235- hours on 3 May 1945 · 
(R. 25, 26). He expressed the opinion that death was due to a -blow on the back 
of the head fran a blunt or dull instrument (R. 27). t 

Fre~ W• Nicol and Robert D. Druley, Criminal Invest-igatiozi Agents', 
testified that accused, after being warned of his rights under Article of War 24, 
ma.de a voluntary statanent on 3 1!.ay ;L945 which was reduced to writing· and signed
b1 him (R. 29, 33). This statanent was introduced in evidencel(R. 30, Exhibit D). 
Accused admitted that he left his comoany at the 370 mile mark· on the Stilwell · 
Road at about 0400 or <1+30 hours on 2 May 1945 and started walking toward Manauk. 
He received a ride in a truck and got off a.t the 363 milt. mark. He walked across 

·. the field and met three or !our natiV'e wqmen walking along a pathway. He asked 
 
~the woman in the rear for 11 jig-jig". ·She replied but he did not understand. He, 
 
· again askt:d her for 11 jig-jig11 and she said, 11 5 rupees, Sahib". She then made a 
 

motion with her hands and· dropped back and stopped•. She laid down beside the 
path, pulled up her_ skirt, and they began intercourse.. About t re time the inter
course began a United States white soldier, a gtiArd, came up and almost at this. 

, same time he (accused) was struck across tte back. He arose and saw a native · 
woman with a stick in her hand. He asked the guard mi.ch woman hit him and the 
guard' said he did not kncm. but the best thing for him to do was to gQ on ani 

.. stay out of trouble. V:lhen he get up from the woman he picked up a kukri knife · 
· .he then. found there on the ground and held it in his hand,- but he di~ ~ot 

threaten anyone. He left carrying the knife, but after traveling a· short distance 
discovered the loss of his flashlight. · While returning to the place of int~r
course to search for it, he was met by the guard and another United States white 

·soldier who asked him why he hit that woman.· He replied, 11\That woman was hit?" 
He accompanied them to a .point where he had had irt ercourse and there saw a native 
woman beside tm- highway. Her· face was being bathed with cold water and someone 

.was giving her smelling-salts. He had never seen this w:>man before and she was · 
not _in the group he met previously. He denied hitting the woman. ?he kukri knife 
was taken from him and he was taken into custody and returned to his compa.Izy' area 
(Exhibit D). . . . · _ . . . · , , · . · . . . 

. Agent Druley testified that on tre morning of 3 May 194~ he saw deceased, . 
Ua Po l!ai, in the 44th Field Hospital. She was unconscious. After she died he · 

' 	 saw the body and th~e appeared to him to be a large lump on the back of he?' heact" 
just above the nape o! the neckYibich was about as large as a hen•s. egg. ca. 31- ' 
33). ' ' ' . . . . •, ' ' ' ' ''' ,. '. ' 

Private First Class Charles White testified that he ani accused le.rt their 
area apout 1900 on 1Uay.1945 and went to Momauk about twelve miles awaj. At . , 

. Uamauk they saw a shO-W which -was over about 2130 and then they returned by truck 
to their compaey area. They at~ ·a midnight lunch ani returned again to Momauk 
about 0300 hours where some saki was purchased and con5umed•. A.bout 0200 or 0300 

. hours accused walked off tcward l!omauk fran the. place where they had gone to - .· 
'drink tre liquor and witness saw him no more (R. 35, 36)~ Between the two trips 
.to Momauk accused and witness "lay aroun:l. drinldng beer" and on the second· trip 
,they purchased two beer cans of saki which. they drank (R. J6). . · · . · ._. · .. ·. 
! . 	 ' . 

. . 
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Ma ti througli· an interpreter testified substantially as did lla Pwa.. Zon 
except she was unable to identify accused. In addition, she stated that the 
negro soldier .struck lla Po~ with a knife and beat he7 with. a stick (R. 38). . 
He struck her on the back side of the head about four times with the stick and · 
twice with the knife (R•. 36)•. 'l'he knife was described as a kukri .knife '{R. J9). 

, 	 Prosecution's Exhibits .l and B were shown to the witness (R. 39, 42). She could 
not.· identify the kpife ani the bamboo pole suffic:i.ently to satisfy the court that 
they were the articles used by accused in assaulting his"victims. (R. 43). However, 
the law manber ruled that the pole and knife would be admitted into evidence as 
similar to the oms uaed by accused as the witness testified to that E!ffect (R. 43) •. 
Exhibit A describes the bamboo pole as tlµ-ee and one-half feet in length and four 
inches 'in diameter. The knife is described .in Exhibit B as being a kukri knife 
with a rusty, curved (or crooked) blade approximately twelve inche·s in length· am 
a hardwood handle approximately tive inches in length. · · 

: ·. By stipulation between accused, defense counsel and the prosecution it was 
agreed that if Technician Fifth Grade Arthur. Plumley, Technical Sergeant Artice v. 
r.atson,. and Sergeant Vincent Kalitius were present they would respectively.testify 

·as indicated in Exhibits .E, F, and G (R. ·49, 50). The court accepted the stipu

lation and the staten:erts of the individuaJ.s.were read."to the court. 
 

Technic~n Fifth Grade Plumley•s statement relates that ori 2 May 1945'he 
?ra.s.on guard, arouni 0500, ·about daylight, when he heard women screaming at a place 
about t~ hundred yards southeast of his post. He went t.o that place and saw some 
natives "milling around", _and on closer observation saw a man and woman having 
intercourse. He walked up to the couple and observed that the nlan was a negro 
s.oldier and. woman, a. native. He saw no physical resistance on the part of the . 
woman though· she was talking in a shrill voice. Upon his approach the negro · 
said, 11 Hello11 , and continued with his activities, .:\bout this titre a rative woman 
appro_ached ..am struc~ 'the negro across the back with a bamboo pole. ,He desisted. 

·,from the -intercourse .and arose holding a Gurkha knife in his right hand. He · 
 
picked up a bamboo pole with the other hand arid asked who had hit him•. Plumley 
 
advised hl,m to 11 go oil and mind his ovm business", and he threw down the pole aild 
 

. departed carrying the knife with.him. Accused retUt"ned to.his post and after· 
conversing with a Sergeant v:atson both: returned in a jeep to the place where the 
incident occurred. An unconscious woman was fourxi about twenty-five yards south 
ot where the soldier and nati\l'e mman had been having intercourse. They looked · 
for the soldier and founi him three hundred yards to the east. Upon being asked 
why he hit tm native woman he replied, "l'Jhat native woman?" He was' subsequently 
interrogated at the scene of the incident and ordered held in custody. The soldier 
was described as beipg about five feet eleven inches tall and weighing about one
hundred eighty pounds~ ·'l'he woman was about five feet or under ac.cording to the 
witness. . , :' 

. . l'he statanent s by the otre r two witnesses shat that a. V.Oman ~s .fourxl lying 
about seventy-f~ve yards, south of the Stilwell Road on 2 May 1945 at about 0530~ , 
She was unconscious an:i there was a bump on the back of her head which was bleed-·· 
_ing•. After first aid treatment she was removed to· a native basha about seventy- , · 

, five yards away. . 	 . '. . . · . . · · 
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4. The evidence l'or the defense was substantially as follows: 

First Lieutenant John·J. Higgins, First Sergeant ·Bernet Johnson, and 
Corporal Fred A. McLaughlin all testified that accused''S general reputation for 
good character ani military efficiency in his organization was go¢ (R. 51, 52, 
53). . 

l 

. Accused testified as a sworn. witness. He stated he got off a truck about 
six o'clock, 2<May 1945, near the village of :Uomauk. He walked across a field 
and not iced three or four native mmen going along a pathway. ·One of the women 
(identified· as the· witness who testified ;resterday) was behind the others and he 
said to her, 11 bibi, jig jig, five rupees", arrl with his hands indicated to her 
to drop back from the others. She dropped back a?rl reclined on the grourd without 
offering any resistance. He touched no other wdnan. The act of intercourse was 
not completed. because another woman struck him across the back with a pole. A 
guard had just <lrrived on the scene at that time and advised him to go on and· 
stay out of trouble. The knife was not his but one he saw for the first time· as 
he got up fran the mman. He left the scene and after a time discovered he had · 
lost his flashlight •. While returning to look fo~ it he was stopped by two guards, 
one being the guard he had seen there during the intercourse, who asked him why he 
hit the native .wanan; to which he answered, "~~'hat native woman?" On his owri 
accord he returned with them and answered their questions to the best of his 
knowledge~ The court elicited testimony from accused that he paid the native 
woman five rupees which she accepted. He admitted penetration but denied emission. 
He· denied any knowledge of the assault on the deceased and claimed the intercourse 
with lla Pwa Zon was with ~er consent (R. 5.3-59). 

5. Specii'ication 1 of the Charge alleged that deceased was killed "by 
hitting her on the head with a bamboo pole and/or kukri knife". The effect of 
the e:xpression "and/or" in the specification was to char~ that accuse.~ killed 
deceased by hitting her with a bamboo pole or by hitting her with a kukri knife, 

1 	 or by hitting her with both such instruments (3 C.J.s., p. 1069) • Such. - . 
inexactitude is not to be countenanced in criminal pleading and might properly 
have been· subject to objection by the defense,; However, in the absence of such 
objection, the irregularity may be considered w~ved (par. 64, l!CU, 1928). There 
is nothing to .indicate that the accused's right.a were in any way injured by the 
pleading. . 

The charge sheet· contains no certificate shaving that the charges were 
served on accused. However, the trial judge advocate stated in open court that 
they were served on accused on 18 Jum 1945, the day preceeding trial (R. 2). · 
The defense expressly declined a continuance and agreed to proceed with the trial 
after the trial juige advocate made his statemmt. Urder such circumstances it 
appears that accused'was in· no way prejudiced as to his defense and no error 
resulted (Cll ETO 422, Green, 1943; Dig. Op~ ETO, p. 400). · 

Th.ere is sane intimition in the allied papers that a· short time before 
accused committed the offenses here involved ha had been released from a hospital 
where ~e was undergoing observation to determine his mental status. : His mental 
capacity· or insanity was neither presented as a defense nor even~uggested during 
the trial itself. Conseqiiertly it was not inquired into-by the court. There 
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appears in tru; allied papers a certificate of a.· medical officer which states that 
accused was admitted to the 20th General Hospital on 16 December 1944 and remained 
until discharged on 21 .April 1945• The certificate states that no disease was 
found requiring treatment, that treatment was useless, that he should not be , 
referred to a hospital again, and that he should be disposed of un:ler the pro- · 
visions of-~ Regulations 615-368 and 615-369. , A reference to the mentioned 
regulations reveals they apply to cases where soldiers are t·o be separated from 
the service because they exhibit undesirable habits and traits of character, and 
not to cases of mental· deficiency or insanity. No evidence was presented to the 

' court showing or tending to show insanity of accused, nor was the issue raised as 
·a defense. It is considered that, timer these circumstances, tm court was not 
required to inquire into·accused 1s sanity (CM 249921, 32 B.R. 234; Cl! 199543, 
2 B.R. 89); sec. 395(36), Dig. Op. JAG 1912-40). 

. Exhibits A and B were identified respectively as being articles similar 
to the bamboo pole and kukri knife used by a~cused. ·No claim was made by the . 
prosecution that· they were tho identical items. The defense objected to their 
introduction apparently on the grou."ld that it had not been shown they were the 
weapons used by accused. It was proper for the witnesses to give evidence as to 
the size, shape, weight etc o of the weapo!JS used by· accused and. the court wa.s 
entitled to receive that evidence in orde::- to judge, among other ·things, whether 
the weapons were in fact deadly ones. The-· law manber admitted the pole arid knife 
inl:.o evidence specifically' stating they wore admitted as being similar to but not: 
the actual vreapons. · The defense in no way attempted to show they were dissimilar, 
nor was az:w claim to that effect presented. The exhibits only served as demon
strative evidence an:i as a vfaml d~scription of the weapons used. As Wicated · 
by the follcwing,, their adnrl.;3 cion into evidence was not eITorr ' . . ' 

. . ' 

. ttit is proper, and indeed is conmon practice, in order 
·to assiSt the jury' in un<ierstanding the evidence, to permit the 
introduction in evidence of models, casts, reproductions ot 
impressions in sand, blackboard demonstrations, or other 

, objects, which are fairly representative of an origlnal relevant 
object. The illustration need not be in all respects exactly the 
same as the original, it being sufficient if it fairly represents 
the corxiitions to illustrate which it is offered. An object 
identified as similar to a relevant object not available as an 
exhibit ma.1 be introduced for the purpose of' illustration" 
(22 C.J.s., ~· 1202). I . 

· · 6. The Manual tor Courts-Uartial, 1928, sets f'ort.h the law of murder in 
the f oll.aring language: . 

'. . ·. nµurcier is the unlawful killing of a human bei~ with 
malice. aforethought. 'Unlawful•· means without legal justi
fication· or excuse. 'l'he death must take place within a year 
and a dq of the act or bmission.that caused it * * *• · . 

* * * 
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. 11Ualice aforethought.--l!al.ice does net necessarily mean 
hatred or personal ill-will toward th! person killed, nor an actual 
intent to take his life, or even to take anyone's li.t'e. The use · 
of the word 'a.forethought' does not mean that the malice must 
exist for aey particular·tiJne before commisSion of the act, or 
that the intent.ion to ld.ll mu.st have previously existed. ·It is 
su!ficl.ent that it .exist at the time t~e act iS. camnitted. _(~lark) 

"M.al.ice' aforethought may eXist when. the {I.Ct is unpre
meditated. It may mean any one or mare of the following states 
of mind preceding or coexisting wit.h the act or ·anission by 
which death is caused; ·An intl3ntion to cause the ~eath of, or 
grievous bodily harm to, any person,- whether such person is the 
person actually killed "or not (except when death is inflicted in 
.the heat of a sudden p4ssi6n,; caused by .ad~quate provocation); 
knowledge that the act which causes death .will probably cause the . · 
death of, or grievoni:i bodily ha.rm to, any person, whether such 
person is th! person actually kilf.ed or not, "although such know
ledge is accompanied by.indlfference whether death or grievous 
bodily harm is caused or not or by a wish "that it may not be 
CSl:lSed; intent to commit any felony. *·* *" 

•. 	 . lmrder as defined in.the Manual for Court~Martial is. essentially the 
offense of murder as denounced and defined at common law. 

''l.furder is the ·unlawful killing, by any person of sowld 
. memory and discretion,; ot ar.y person un::ler the. King 1s peace. 
with malice aforethoug.J.it, either express or implied by law.·· 
Xhis malice a.forethought * * * is not limited t,o particular 
illwill against thfl' person· slain, but means that the fact· has 
been attended with. such circumstances as are t-he ordinary 
symptoms of a wicked, depraved, ani malignant spirit; a heart 
regardless of social duty, and deliberately bent upon mischief. 
* * *killing accompanied with circumstances that show the: 

. 'heart to be .previously wicked, _is adjUdged to be killing of 
malice aforethought, and consequently murder. * * *·And malice 
is implied by la.w from any'deliberate cruel act -ca:IA.i.tted.l:)Y. • 
one person against anotmr, hCNtever sudden (-Russell, Law of · 
Crimes,, Vol. l; PP• 655, 656). 

. . 
"It has been said that whenever i.n unlawful.· act . (an 

act mal.um in·se), is done in pro~ecution or a. teloni0us inten
tion, and death ensuee;; it will be 'murder: * * *" (Russell, · 
LaW'C?f Crimes; :Vol.· 1, p •. 757). · . 

I . 	 . 

. . ·"~_unintended hanicide,· committed by one who at, ~he 
time is engaged ih the commission o:t eone· other· .teloey, is 
~er both at co111110n law and under the statutes, e:ven though 
the·.stat'tlte requires a premeditated design to e~.tect. death as. 

. 	 . . . . .~ 
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a requis~te of· ~mt.irder~ (29 c.J it, 1097) • 
'1' •... 

.	·. · The evide~ce. cl.early- ~howed that accused assaulted Ua Po Mai at. tte tiille 
and pl.ace alleged vd.tn the iru3'truments described in the specification and that . 
she died the follovd.ng _day. Ttere is· ample evidence to show mallc.e aforethought• ._. 
From the evidence adduced by the prosecution, mich apparertly the court accepted 
as true, there is presezt ed a brutal onslaught, an unprovoked assault, a dellb~rate 
attack, a clubbing of deceased into insensibility so that she could in no way . 
interfere with accused as he sought to satisfy his lus.tful desires in ravishnent • 

. Such evidence clearly ·sustains '!;he conrlctioh of· murder. (See CU 24.6101, 29 B.R. 
 
381; CY ~9015, .32 B.R. 28; ·cµ 251.541, 33 B.R. 272; Cl! 252439, 34 !3.R•. 61). : 
 

. . 7. The testimony of the prosecutrix described every element of a brutal· 
assault with intent to commit i:ape (par. 149h l!CM 192$). Her testimocy was ' 
corroborated by the testimony of lla• TL .&£cused a.emitted intercourse at the time 
and place designated by his '1.ctim. A guard saw him in the act. Uttle reason · 
need be advanced why accused 1s stcry that Ma Pwa Zon voluntarily submitted to his 
advances· was· reje~ted by the c..-ou.---t. It vr:ts ampfy justified in firxiing accused 
guilty of the substituted lesEer included offense of assault 'with intent to 

. conmit rape urrler Article of War 93• . (CM 235407, 22 B.R. 39; CU 243938, 28 
.. B.R. 162) . :· · . . . 

. 8. There is some evidence tending to shew that a few hours before commit
ting the offenses accused had consumed sane beer and said. Drunkenness was not 
presented as a defense to either of the (:barges, arxi there is nothing in the , 
record to indicate. trat he was too d:4Unk to forzn the specific intent required. to 
sustain each offense. tlpon ill the evidence the .court was justified in con
~ludirg that he was not drunk to such an extent as to be incapable of urderstand
ing the nature of,his acts. ·(CU 223335, 13 B.R. 386). . , · . · 

. 	 r 

. 9. l'he charge sheet. shows that accused is 23 years ot age and .was i.Mucted 
'iri;o the army 17 August 194.3 at Huntington, West Virginia. He bed no.previous
service.·.· · · 

. 10•. The court was legally- constitute~. 'No errors injuriously affecting 
the substantial. r.lghts ot the accused appeared in the record. .The Boa.rd of . 
Review is ot the opinion that the record of tr.ta:i is legallf sufficient to support 
the t.iniings arxi the sentence a.s approved by the reviewing authority•.Confinement 
in & penitentiary is authorized l;>y Article ot War 42 tar the offense of murder, 
recognized as an o!!ense ot a ciVu na~ure and so punishable by penitentiary con
tirement by sections Zl3 and Zl5 of the Criminal COO.e ot the :United States (16u.s.c. 452, 454). • 	 . . 

/ s/ John G.: 0 'Brien ,Judge Advocate 

/sl ItiMJ.s r. va.triine ,Judge Advocate 

/s/ John F.,Fontr~n ,Ju~ge Advocate 
.·· 

'1." 
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WAR DEPARTMENT 
 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
 
WITH THE 

UNITED STATES FORCES tNDIA BURMA THEATER. 

New Delhi, India 
24 August 1945 

· Board of Review 
CM IBT 651 

UNITED STATES )ADVANCE SECTION, INDIA BURMA 
. 

THEATER 
. .) 
 

v ) Trial by GCM convened at APO 689,

) % Postmaster, New York, N.Y. ~ JO 
 

First Lieutenant Frank L. ) May 1945· Dismissal, total for

Scarborough, Jr., 0-473057, )' f eitures ,· confinement at hard 
 
TC, Company B, 748th Rail  ) labor for 5 years. 
 
way Operating Battalion. ) 
 

HOLDIID by the BOARD OF i&vIEW 
O'BRIEN, VALENTINE and FONTRON, Judge'Advocates 

1. The record of trial in the case of the officer above 
 
named has been examined by the Board of Review .which submits 
 
this, its holding, to The Assistant.Judge Advocate General in 
 
charge of The Judge Advocate General's Branch 0ffice,-united 
 
States Forces, India Burma Theater. · · 
 

. 2. Accused was tried on the following Charges arid Speci

fications: 
 

CHARGE I: Violation of the 92nd Article of War. 

Specification: In that·lat Lieutenant FRANKL. SCARBOROUGH,
JR.L Company B, 748'th Railway Operating Battalion,··did, 
at edo, Assam, on or about 22 March 1945, ~ fprcibly . . · 
and .feloniously, against her will, bave.carnal·know
1 edge. of SOMBARI. . · · 

I 

CHARGE II:. Violation of the 9Jrd Article of-War. 

Specification: In that ·1st·. Lieutenant FRANK L.' SCARBOROUGH, 
JR., Company B, 748th Railway Operating Battalion, did, 
at Ledo• 'Assam, on or about 22 March 1945, · w1 th intent · 

·to do her bodily harm, oonmit an assault on SOMBARI by
• forcibly.:· and against her will- removing her from her · 

home. · 
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CHARGE III: Violation of the 95th .Article of war •. 

Specification 1: In that 1st Lieutenant FRANK L. SCARBOROUGH, 
JR., Co:r:npany B, 748th Railway Operating Battalion,· was,· 
at Ledo, Assam, on or about 25 March 1945, in a pubiic 
place to wit, the station. and locomotive shed. of the 
Bengai Assam Railway, drunk\and disorderly while in 
uniform. . · . · · ·' 

(, 

Specification 2: In that ~lst Lieutenant FRA.Nk L. · SC.ft..RBOROUGH, 
JR. Company B, 74Bth Railway Operating Battalion, qid, 
at 1Ledo, Assam, on or about 2~ March. 1945~ conduct , 
hilllself in a·manner unbecoming an officer and a gentle
man, to wit, abusing, threatening,. a·ssaulting, and re-._ 
straining against their will certain employees of the 

. 
1 

Bengal Assam.Railway; namely, BENNY MADHAB SINGH, 
'GOP.AL CHANDRA DAY, LOKE MANALI, RAMA.NI> MOHAN DAS, and 
Lieutenant JAMES D. BRUCE. ·, 

" ',. 

The accused pleaded not guilty to all-charges' and speoifi-' 
 
cations •.. He was found guilty of the Specification,' Charge I, · 
 
except the words "against her will have carnal knowledge of' · .. 
 
Sombal"i" substituting therefor the words ''with intent to commit 
 
a felony, .viz, rape., commit an assault upon Sombari by willfully 
 
.and feloniously lifting her from her bed and pulling· her from 
 
her house", . and not gui'l:ty of Charge I but· guilty of a 1violation 
 

· ot the 93rd Article of War; guilty of the Speci:f'ication, Charge , 
, II and. Charge II; and guilty of,Specificati ens 1 and 2, C.h.a.rge .' · . 
III, and Charge I::t;:I. The findings and' sentence were not anno.unceq: 
in open court. The accused was sentenced to be dismissed the · · , . 
service, to f.orfei t ell pay and allo-Y.ranc es due or to become aue 

· and to be confined at hard labor at such .place aH the revi~wing .' · 
authority may direct for a term of 20 years. · The reviewing . .J 

authority disapproved the findin@;3 of guilty as to the Specifica- . , 
tion,- Charge II, and' Charge. II, and .'approved· the findings of 
guilty of the Specif'ication,, Charge I, and Charge I," Specification·
1, Charge III, Specification 2,. Charge III, except the words,. , 
"and Lieutenant James D. Bruce", and Charge III. ·oniy so much. 
of the sentence was approved as. provides for dismissal from the ' 
·service, forfeiture of all pay and. allowances due 1 or to become, 1 • 

due and confinement at hard labor tor 5 years. The record of· 
.trial was forwarded. for action pursuant to the provisions of , . 
Article of War lj.8. The confirming autho·r1 ty conf'imed the sentence 
as modified, designated the United States Disciplinary ·Barracks 

,-nearest the port of debarkati.on in the United States. as the place 
,of confinement.and forwarded.the ;c-ecord.pursuant to Arti'cle·of ,
War 50.l. ' · ·' · ·· · · · 
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3. Evidence for the prosecution: 
/ 

.. On the night of 22 March 1945 (R. 7) the accus~d and one 
 
Sergeant Butler, a British, sergeant in the Indian· Axrrry, · went to 
 
the home of Jayram and his w1 fe, Sombari, in ·Ledo, Assam. · They 
 
first knocked on the door, then forced it open and entered the 
 
house (R. 20). Both men were drunk (R. 10, 34). · Butler told 
 
Jayram, "Give me your wife" (R. 21), or "Gi~e your wif~ to the ' 
 
Anierican sahib", to which Jayram replied, "How shall I give you 
 
my wife?" (R. 24). Butler and Jayram then stepped just outside 
 
the door (R. 23, 38). The accused went over to Sombari who was 
 

·sitting on the bed, placed a handkerchief over her mouth and 
 
dragged her, pulling off her clothes (R. 21, 31). The accused 
 
then temporarily desisted and Sombari replaced her clothing•. 
 
During ~his time Harbililash Das, a friend of the Indian ·couple 
 
who was then present,· protested to the accused who thereupon,,

struck him (R. 21). ·The accused again grabbed Sombari by her 
 
sari and dragged her from the house assisted by Butler who push-. 
 
ed her (R. 10, 21). Sombari was strl,iggling and tried to'stop 
 
·herself by taking hold of the door (R. 31). She cried out,·"! 
 
will not go, I will not go" (R. 9). Th~ accua_ed. with·Butler•s 
 
assistance took the woman to his quarters where he locked both 
 
doors, turned ou~ the _lights and d:J.srobed ~R. 31, 32). Sombarl 
 
attempted to leave the room but tfi.e accused 9,r~gged her from the 
 
door .and prevented ber from opening it (R•'. 331. · Accused had · 
 
sexual intercourse with Sambari three.times during.the night. 
 
The first two times the ~man strUggled and resisted but ~-.the 

third time offered no res;l.stance (R., ·34, 35) .·,. -Attar the inter

course was . completed the accused offered to pay Sombari but she 
 

· refus.ed it "(R~ 42, 46, 49). About 7:00 o'clock -the next morning 
. Sombari was told to leave and she then returned home where she 

told .her huaband wl:at had happened (R. J6, 37). 

· In the late ·afternoon of 25 March 1945, Benny Madhab .Singh, 
 
who worked· at the Ledo sheds, was taken by the accused to the 
 
latter's bungalow.•.. The accused closed the doors and windows and 
 
sent. for Sergeant Butler who then came in (R. 84, 85). on· a ' 
 

. tal;ile in the room were some bottles o:f' gin and a pistol (R. 86f.. 
 
-The accused then questioned Singh as to information given the . 
 
C.I .n. about the at"fair with Jayram 's wi:fe and who had informed 
 
the C~I'.n. :thereof'. _.·The' accused also asked Singh why the latter 
 
had-reported the matter to his foreman rather than to accused 
 

·himself'. 	 During the questioning the accused threatened to degrade · 
Singh for two months, shook his finger at Singh and said "finished"• 
.Si~gh reared· that this meant that he 'M:>uld be discharged (R~ 86, · 
. ' . 	 ,,. . ~ . 
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87, 96~ 97). During this same time the accused questioned

Loke Manali, another railroad employee~ concerning the same. 
 
matter, prevented Manali from leaving the room (R. 97, 98), 
 
and threatened to send him to jail'unless he told the truth 
 

.. (R. 99}. 'Di.iring this questionin~, after Man.all had denied in
. ··rornrl,J1g the C.I.D., the accused said, ''You know, and you in

formed the c~r.D.", and struck Manali on the shoulder (R. 92, 98}.
The same afternoon the ·accused and Butler abused Gopal Chandra 
Day .while· they were questi.o.ning him about information given to 
the C.I.D.; Gopal was afraid (R~ 101, 102). Ramani Mohan Das, 

··station master at Ledo, was also called to the quarters of the 
 
·accused where the accused caught hold of his shoulder and told 
 
him that he must either bring the C.I.D. to the accused or 
 
accompany th~ accused to the C~I.D. office. The station master 
 
then went with the accused to the C.I.D. office (R. 89, 105, 106) •. , 
 
Throughout the ~fternoon's proceedings which lasted some tw? 
 
hours (R~ 98, 101, _102) the. accused and Butler were both drink

ing (R. 95, 96, 99). . 
 

· About midnight 25 March. 1945 the acau,sed, who was in uni

form,· (R. 56) ·was at· the shedm.an' s office at the Ledo railroad 
 
sheds. ·Several enlisted men were :present as were a Lieutenant 
 
Bruce .and a Captain· Brown, both ·of whom were Briti sll, subjects 
 
in the Indian ·A:rnry; . The .shedrnan we.s also· present. . The accused 
 
order!3d Lieutenant-, B+uce, who b.8.d a bottle 'of beer in his band,' 
 
-to leave the office and· the latter went outside. The accused 
 
then ordered th~ shedma.n to bling Benny 'Singh ~nd Loke Manali .to 
 1 

th~..£hed·,-upon:~e-ar1ng which Lieutamnt Br,uce returned ·and · > .. ·· 
, countermanded ;the.·01"der because ,the men had not had eight ,hours . , 
 

:~ rest~· An S.J:~n,_t e!l~ued between .. the accused and Lieutenant )3ruoe ., 
 
· "1is to .which ~;ne had. paramount authority in the shed and over em


'ployees wh.o·,viorked .th~re. Du:;;oing this argument the accused order-~ 
ed Lieutenant ·Bru,ce to ,1~ave ·the shed again and sai~, ~ou are·· ' 
drunk"., to which· Br,uce replied, "I think you are drunk as a: · 
son~of'-a-bltch·yourself"~. One of the enlisted men got bet~en 
them but ·the: accused- insisted on going after Bruce. Bruce then' 

. s_aid,: "Now, ·Frank,' listen,,_! don't-want no trouble. w1th you", and 
: accused repU~d,. _'JThat may· be so, but I want trquble with you" • 

...·They ,pushe~~ea~p other and Bruce hit accused and knocked him . 
·.. ./down.· The two men: w~re separated and Bruce went outside.· -The·'· 

. acouse_d f'ollowed;p.im .9ut and called Bruce na~es and" the fight .. ·. . 
· _, wa~ ,th e_n· resumed.,. _ .Li~'llt~nant Brue e knocked the accused down twice, 

-the~ la.st. time· knocking him out and a short time thereafter the . · 
· ·. accused 'walked. away (R. 53, 54~ 64, 65, 66). Employees of' the · 

railroad hav~ oo.casion.to go into the sheds and_ a great many people 
·pass by the~ 5(R• 57). While no ·witness testif'ieQ. ·that accused · . -.· -:.,·; '':' '" ' -\• ·. 

, ~ l . 

-.4 
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was d+unk and although one witness .testified that the accused 
did not. appear to have been drinking previously, there was 
testimony to the effect that accused was under the influence of . 
liquor, that his breath smelled of liquor, his speech was heavy 
and loud (R. 55l 56), that his faculties wer.e,'impaired be.cause· -; 
of drink (R. 59J, and that he was not nis normal self (R. 76, 80),. 

_On examination by the court Lieutenant Bruce,. who· ~s. a defense 
 
, witness, stated that the accused directed the first blow but · · 1. 
 

that w1 tness did not know whether it landed (R. 117). ·.. . - ' 
 

4-.- Evidence for the defense:. 

About: 11:00 p.m.; 22 March, the accused. and' Sergeant ·Butler . 
went. to Jayram's house and Jayra.m came out~: Butler told Jayram · · 

· that· the accused..would pay money for his wife, whereupon J'ayram 
- went back into the house followed by the accused.· ·A short time. 
·after·, Jayram came out and, saiO. that_ he ~nted rations, some~ " 
thing to eat (R. 141). The accused and the woman then came · 
:from the house and all fo.ur ·went to the bungalow of the accused·. 
'Which was·.100 yards away. The· woman ·did not struggle or _protest. 
The accused. took the woman to his0 room' while Butler and Jayram · .. 
went, to Butler's room which acljoined that of accused. The accused 
shortly re joined the· other men and paid Jayram 10 rupees which. · 
the latte-r .said was "teak hi" (R. 142-145, 161). ·Butler and , ·.· 
Jayram _stayed 'in B.utlerts room talking and smoking and Butler~'' 
went to sleep before Jayram left .(R. 157, 1'58). , Butler never . 
heard the ·woman, scream or make 1acy commotion While· he was, awake 
(R. 145). A woman of- Somqari 's stature would be able to. reach · 
the bolt of eitl:l;er door in the accused's room (R. 111). /~~·. · 

i, I .... 

• ',On. 25 March the ·accused was questio~hg BenDy Singh ru+d . .. . 
Loke Manali .about rumors concerning the woman and ,about who had>
talked to the C.I.D•. Butler was- acting as interp:reter (R• -146/. 

. 173, 177). The front door of the room was. hal:f' open (R. 146) ·. · 
 
, _and the· back door was not· bolted (R. 110). Later on Go:pal ·ney· 
 

was called in but not restrained (R. 147}. ·Lieutenant Bruce. . · 
 
·came in. some. tiiile between 1715 and 1730 and told the accused to 

. let Singh and Manali go. The accused Said i.t .. was none of Bruce's 
. business, (R. 110, 114~ . The accused and· Bruce got into an .argu
. ment but it all quieted ·down (R. 147) ~ .. There was no gun on the· 
.table and the accused· was not drunk' (R•.109). ··At some stage of 
 
the proceedings· the accused left the. room to have the s,tation 
 
master take. him to the C.I.D._ office' (R. 167). · 
 

, About l0: 
1

0b- o•-ol'ock ln the evening. of 25 March. Lieutenant 
 
Flynn, who was the officer o:t the day,. we,nt to the quarters o:f' 
 

\ ' 

; ' 
.- 5 . 
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the accused in response to a call. Lieutenant Bruce was there 
 
and all three officers sat down and talked·together. Bruce and 
 
the accused then decided to forget the whole thing ~nd go to 
 
bed {R. 127, 128, 129). At the request of accused Lieutenant 
 
Flynn searched the room and among some.clothes· in a closet found 
 
a .45 caliber pistol well covered with iint and in ~nich the 
 
cartridges were corroded. It looked as though it had been in 
 
the closet for a long time. The accused insisted that the 
 
Lieutenant take the gun which the latter did {R. 129, .130, 132). 
 

There was a figb,t between the accused and Lieutenant Bruce 
 
on the -night of 25 March in the yard 'office of the Ledo railway

shed. This was about 50 yards from the road. The·accused was; 
 
not drunk nor was his walk unusual until he got up after being" 
 
hit and wal.ked back to his quarters (R. 194, 195) •. There were 
 

(people standing_ around at the time. The fight occurred over an 
argument concerning employees. The accused was drunk according to 

: the. d.efinition· given by· our military law but not according to the 
British definition· (R. 117, 118, 119). .. . 

. . ' . . 
Lieutenant Scarborough is responsible for the maintenance 
 

of railway ·equipment at Ledo and for the efficiency of Indian 
 
shedmen. (R. 182). All applications for leaves were brought to 
 
the accus·ed for signature before going to the D.M.E. (R. 192). 
 
The accused was actually Lieutenant Bruce's boss although they

shared joi,nt responsibility (R. 116). - · . · 
 

A defense witness testified that the re~~tation of Harbili 

lash Das, who had been a prosecution witness, was bad and that 
 
wi tnes~· would not believe him µnder oath (R. 200). · · ~c'.' 


-··::i~ 

The accused having been advised of his rights elected to 
remain silent. . - ~ . . . . · 

.I
' . 

5~ The accused was tound guilty of ·as·sault with intent to 
commit rape which is a lesser offense included in the offense · , 
of rape charged in the Specification of Charge I. This finding ·' .:~:. 
is supported by tb.e evidence. The overt act 6t grabbing and 
dragging the protesting Sombari r~om her bed and out· of her home 
clearly amounts to _an assa\11 t upon ner. · The intent to ravish, 
which must have existed and concurred with .the assault is to be . 
inferred. by the outward act and surrounding circumstances. (CM 
195035, 2 B.R. 181)_. The forcible entrance of the accused into· 
an unknown coolie's house, the peremptory demand of his companion 

·for the native'.s wire, the Yiolence of the assault itselr whereby

the accused took the struggling woman' to his quarters where he · 
 

\ 

- 6 
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locked the doors and finally consummated'three'acts of intercoµrse, 
are all facts evidencing, his lustful desire. (CM 2.36428, 2J B.R. 
1). - Such facts are amply sufficient to justify the inference , 
that the, accused :possessed the requisite intent.to ·ove~come_all 
resistance and to gratify his passions regardless of opposition. 
That the victim finally yielded to the third act of intercourse 
after offering resistance to the first two do.es. not negative · 

·the existence of the requisite -intent at the time the a·saault was 
 
committed. (52 C.J., :p. l.OJ.2)·. While Sergeant Butler, who had 
 
accompanied the accused, testified that Sombari willingly ac

oom_panied the latter as· a result· of a monetary consideration .·· 
 
paid to her husband, his testimony was not cogent. This witness 
 
was generally~ evasive while on the stand. In addition he had _. 
 
previ~uslygiven a statem~nt to the C.I.D. in which he cat~gori~ 

cally denied any knowledge\ ot". the affair. ·· His explanation that 
 
he P.ad made. such prior· inconsistent statement only because he 
 

·knew it would' not count. and. wwld mve no bearing on the case 
. (R. 149 • 150) -hardly lends credence to his sworn testimony·. The 
 
court is.,judge or the. credibility of the w1 tnesses· an.d the 
 
weight to be given to tne testimony and appears to have been 
 

.fully -justified ili rejecting the evidence of a w1 tness so obvious
ly_ unsatisfactory. · · · 

··' The evidence 'as to Specification 1, ·Charge In, shows t'hat · 
the accused, who liad been drinking, precipitated a fight with a 
British officer of the Indian Army in the sheds of the Bengal , 
and Assam Railway at Ledo. This incident occurred in the presence 

. ot several enlisted men.t ·another British office~, and the Indian ' 
·. shedman then on duty. vrnile it does not appear' that the .drunken
.· ness of. the accused was gross,· there can be little doubt that 
.'he,ha.4 been drinking and that his·faculties were impaired as a 
" result thereof. Al though mer·e drunkenness alone may not constitute 
·, conduct unbecoming an officer· and a, gentleman, whether in any 
. · pa,rticular ·case it-.oan be said to be of such a character depends 
-;_not. only on .the, deg~ee of intoxication but also upon the time, 
:_pl,a:oe.1'09c_asion and other-attendant.circumstances. (CM 2J2604, 19 

'- B.:i:t.:· J..39 ;;.,145)-. . It is oonsequentlY, impossible to define with 
,·e:x:aotitude'the drunk-.and disorderly conduct that is :proscribed ..· 
;, by·A.rticle'of War 95 or. to fashion a definition sufficiently ,
:. comprehensi.ve· to be.. applied, in every case. Conspicuously dis
> .orderly_ con.duct" alone ·may in some instances transcend the lim.1ts 
•, ot conduct set.tor an officer~. {ETO JJ9, Gage, Dig. Op. ET01p. 
· 5731 ETO. 4606, Geclcler; .. Pig. Op~· ETO P• 486). Winthrop on page 
:718.Qites as .an example· of behavior,, Which Violates the code Of' 

-.;'•~~:I:.. ,,'.·,> ..... ·_ .· .. ' .-" 7_· - . " . 
°(' ,.,, "". . ~ -~ ,. . .'7- ' • 
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an officer of our army:· 

"Engaging in unseemly,altercations or broils with· 
military persons or civilians, breaches of' the peace, . 
or other disorderly or violent conduct of a disreputable 

"· character in public" • 

. The deliber~te provocation of a fight with a fellow officer of 
a friendl.y allied-power under the circumstances and at the 
 

· place shown in this case was conduct of reprehensible nature • 
 
. That the accused emerged second best 'from .the fistic, encounter 
 
·precipitated by l1ls intemperate and quarrelsome language· and· 
 
his effort to' strike ,Lieutenant Bruce,. is no excuse for his 
 

· condu'ct. The .offense was further ag~avated when the accused 
cause~ hostilities to be resumed by calling Lieutenant Bruce. 
names. Without discussing -pa~ticular cases in which findings 
of guilty in violation of the'95th Article o~ War have been 
held supported by· the evidence, we ar.e of the, opinion that the 
unseemly acti.ons of the accused' were so inde9orous and exhibited 

, such a failure t6 appreciate his obligations and responsibilities 
as .an.officer as to bring them.within the prohibition of that 
article qt war. · · · . · . ' · ·. . . · 

In Specitic~tion 2 of Charge Ill the accused is charged with 
additional conduct alleged to be in violation of the 95th Article 
of War. The evidence in support thereof shows that the accused 

·conducted a two hour inquiry. about matters personal to him in 
 
his ,,.awn quar.ters and behind closed doors. Four Indians were .: 
 
brought iii for questioning, all of whom were employed· 1n the 
 

· railroad sheds where the accused. held a position of authority .. 
·anq supervised their work•. The subject of the inquiry was a. 
 
pending investigation by the C.I.D. concerning the Sombari af

fair or· three days. before•. Those questioned· were ·subjected to.·. 
 

···threats, abuse and assaults upon their :persons•. ·~he attitude. ·.·. 
of the accused througho~t the entire proceedµigs maY,· be. said .to . · . 
have been well calc~lated to cause, consternation" among, . anQ.. to-, ' ~·. 
instill fear in, not only those who were actually questioned:>;;.·· 1 

but other Indian employees of the railway.as well, the security. 
of whose joJ:>s depended,to some extent at least, upon·the'accused·

·himself. It might reasonably have been expected that the sequel· 
to such i.ntimidation would be discreet silence on the part of . 
the Indians in the i'uture if not actual retraction or statements 
already g,iven•. No keen :perception :ts required to deduce from.'· 

.. the accused's conduct that he desired to hush up· the entire 
.matter' and to forestall. the bringing or charge~ against . him •. 

, . ,,..: ~ ·,' 

. "'' 
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Winthrop on page 714 cites as an example of conduct violative 
of Article _of War 95: "Attempting to suborn testimony ·to be 
given before a court-martial". See.also CM 202479, 6 B.R. 157,
161. The offer of money and promotion to inferior officers in 
consideration of their not pressing charges against an accused 
has also been held to violate Article of War 95. (Winthrop, 
p. 717). In m.I 200025, .4 B.R. 211, 228, it was held that the' 
act of advising a soldier to give false testimony before an· 
investigating officer- is an attempt to suborn perjury even 
though the soldier did not follow·the suggestion. Arry effort to 
tamper with witnesses, to supress evidence in _judicial proceedings 
or official investigations, or to procure false testimony thereat 
strikes at the foundations of our judicial system. The C.I.D. 
is charged With the duty of conducting official investigations
into misconduct of military personnel and we believe that any
effort to hinder, influence, or impede, even indirectly, any
investigation conducted by it is an unwarranted interference 
with the orderly processes of military justice. In our opinion
the evidence shows a clear departure from the high standard of 
conduct and integrity required of an officer and is sufficient 
to sustain the findings of guilty of Specification 2 of Charge II. 

6. The charge sheet shows that the accused was 28 years of 
age, entered on active duty 6 April 1943 and bad no prior service. 
There is no record of previous convictions. 

' .7• The court was legally constituted and bad jurisdiction
of the person and the offenses. No errors injuriously affecting
the· substantial rights of the accused were committed during the 
trial·. · The Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings and sentence 
as approved by the reviewing authority. Dismissal is mandatory 
upon conviction of a violation of Article of War 95 and"is author
ized upon conviction of a violation of Article of War 96. 

- 9 
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CY IBT 651 (Scarborough,, Frank L.) ·.1st In:l. 
,· 
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BRANCH OFFicE'oF THE JUDGE: ADVOC.A.TE GENERAL,, WF,, IBT,,. APO ss5,, u •. s. Armi,, 
 
29 Aug\ist ;J.945. 
 

To: Commanding Genertl, USF, Inti.a Buniia Theater~ APO 885,, u. s. ~Y~ 
. . 

·. l. In the case ot First Lieutenant Frank L. Scarborough,, Jr., 
. ~73057, TC, Company B,, ?~th Rail:wq Operating· Battalion, attention is 
· invited .to the toregoing holding b;r the Bai.rd ot Review established in 
· this Branch Office of The Judge Advocate General that the ·reccrd of trial 
. is leg~ll.y sufficient to support the timings and sentsice a.s approved by 

the reviewing", authority, which holding is hereby.. ;approved and conairnd 
 
in. Un:ier tba provisions ot Article ot War So!, you now have authority 
 
to order the execution ·or the sentence. · 
 

2. When copies of the published orders are forwarded to this office,- . 
they should be accompan~d by the foreg0ing holding and this indorse:nent. · 
For convmience of reference ao:i to facilitate attaching copies of the : 
published orders to the record in this· case, it is requested that the file 
number ot the record appear in brackets at the- end of the published order 
as tollows: · (Cll lBT 651). . · : , " ... . . ' . . 

Y4.I.~• J. BACON . 
1, :J.A..G.D. · · . 

Jtidge Ad:vocate General._· . 
' . · ·~ ' 

' . . ~ ··, 
\' .. 

(Sentenee ol'dered execµted. , GClll 36, IBT, 29 A~.1945) . ~. · ' 

http:ADVOC.A.TE
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New Delhi, India 
28 August 1945 

Board of Review 
CM IBT 658 (CT 49) 

UNITED STATES ) SERVICES OF SUPPLY, CHINA THEATER 
' . ' ) ' , 

v 	 )Trial by GCM convened at APO 
)627, %Postmaster, New York,N.Y.,

General Prisoner Frank L. · ) 28-29 June 1945. Sentence as to ·. 
 
Smolley, ·36061539~ formerly ) Smalley,. dishonorable discharge, 
 

. Private, Air Base Depot; United . ) t-otal forfeitures, confinement 
1 States Forces, China Theater; }at hard -labor for' 15 years, U.S.· 

and, ' ) Disciplfna.ry Barracks; as to Irwin, 
_ ) dishonorable ·discharge, . total . , 

General Prisoner Glendon E. . )forfeitures, confinement at hard 
Irwin, 39293388~· formerly Private,)labor for 25 years, u.s. Peni
322nd Troop Carrier Squadron, ) tentiary.
United States Forces,China Theater. · 

HOLDING by the BOARD OF REviEw 
O'BRIEN, VALENTINE and FONTRON,· Judge Advocates 

1. The record of trial in the case of the soldiers above 
 
named has been examined by the Board of Review which submits 

this, its holding, to The· Assistant Judge Advocate Gen.eral in 
 

. charge 	 of The .Tudge Advocate General's Branch Office, Un1ted · 
 
States Forces, India Burma Theater•.· · -... ·. · • 
 

. 	 : ~ ·' .. . 

,. 2. Accused Smolley was tried ·on tm following· Charges and 
Speci:f'ications: . . .. · ' .. · ·. - · 

CHARGE I: Violation of 	 the 69th.Article of War. . . 	 . ~ 

Specification 1: In ttlat General.Prisoner.Fran:k:·L. Smelley,
f'ormerly ·P.rivat_e, Air Base Depot, United Ste,tes Forces, 
China Theater, having been duly placed in confinement 
in China' Theater Stookade No. 1, Ji:P O 627, on or about ·. 
25 November, 1944, did at China Theater Stockade No. 1, 
APO 627, on or ,abou~ 16 March, 1945; escape.from con- . 
finement before he was set· at liberty.by proper author

. ity. 

- l· 
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·specification 2: In that General Priso.ner Frank L. Smelley,
formerly Private, Air Base Depot, United States Forces,· 
China Theater having been duly placed in confinement 
in China Theater Stockade No. 1,- J.:PO 627; on or abou~ 
31 March, 1945, did at China Theater'Stockade No. l, 
.APO 627, on or l';l.bout' 9 May, 1945, ,escap~ from confine
ment before be was set at liberty by proper authority.

' . 
l. • 

Violation of the 58th Article of War.CHARGE II: . . 

Specification 1: Inthat General f>risoner Frank L. Smelley~
formerly Private, Air Base Depot, United.States.Forces,· 
China Theater, did, at Kunming, China, OX! or about 16 . 
March, 1945, desert the service of the United .States· 
ahd: did remain absent in desertion until on or about ·. 

· 31 .March, ·1945. "'· . )
• <I ~ . • 

Speciflcation 2: In that. General Prisoner Frank L. Smelley, 
- _formerly Private, Air Base Depot, ·United States Forces, 

China Theater, did at Kunming, China, on_ or about 9 May, 
1945, desert the service of the.United States, and did 
remain absent in desertion until on or about 25 May, 
i.945. . . ' . 

CH.ARGE III: Violation of the 94th Article of war. i · 

Specification: In that General 
. '. 
Prisoner Frank L. Smelley,· . 

formerly Private, Air Base Depot, United States Forces~ 
; China Theater, in conjunction with General Prisoner 
.' Glendon E. Irwin, formerly Private, )22nd Troop Carrier_ 

'Squadron, did at Kuilming, ·China, on or about 23 March,' 
1945, feloniously ·take, ~teal and oa~;cy: ~~·a i: ton . ·. : _ 
4x4 truck of the value of over $500; property of the · 
United State's, furnished and intended fo.r the military ·._ 
service thereof. ,, '· · .: .·: :, ~ _: 

Accused Irwin was tri~d on th~ followi~ Charges. and Speoi:_ ~-
fications: ·· : · . :- , , · 
 

'-· 
 
CHARGE!: Violation or th~69t~-Article or'wa;~•. ::. __:>· 
 

. ' . ·~ , { 

Specification 1: In that General Prisoner Glendon E. Irmri. · • 
formerly.Private, 322nd !'roop Carrier.Squadron, having'
been duly placed in confinement in China Theat~r Stockade 
No. 1, APO 627, on or about 25 November, 1944, did at -". 
China Theater Stockad~ No~ 1, .APO 627, on or about 16 .· 
March, ..1945, ·escape .from confinement before· he was· set 
at liberty b.Y proper autho~ity. 
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Specification 2: In that General-Prisoner Glendon E. Irwin, 


formerly Private, )22nd Troop Carrier Squadron, having 

been duly placed in confinement in China Tb.eater 

-Stockade No. 1, .ApQ 627, on or about 31 March, -1945 1 .· 

· . did at _China Theater ·stockade. No. 1,. A?O 627, on or 
. , about 9 May; 191~5, escape tromvconfinement -before 'he 

· -- was set at libert'y by-proper authori'by, 
' ~ - • I I~ • 

·CHARGE II: Vlolation'~f the 58t~ Article,of·War.. . . 

Specification. 1: In that General Prisoner Gl-endon E. Irwin, 
·formerly Private, -.322rid Troop Carrier Squadron., did, at 
~unming, China~ .on or abo:ut _16;March,_ 1945, desert the 
service of the United'States and did remain absent in 

·desertion until"on _or about .31: March,· 1945•:' · · 

Speci:f'ication 2: In that ·General Prisoner Glendon E•. Irwin, 
· . ' ·· · formerly Privat~, J22nd Troop Carrier .Squadron,, did at 


.. Kunming, China~- on· or, about :9 ,May,< 1945, Clesert -the , 

_ · service of. the united States, and :dJ.d remain abs~nt.-in 


- ·desertion until on or about 25 May, .1945· · 

, • ·• J • ,• 

CHARGE III: -.• Violatio~ ~t .t-he ~94tll .Art.icle of War. 

- Specification 1:.- In that General Prisoner~.Glendgn E• Irwin;· 
. formerly.Private, 322nd Troop Carrier Squadron, in con

. junction w1th _General Pr.isoner Frank_ L. ·- SmolleY, · for
..merly Private, Air Base Depot', did at Kullming~ China, ' 

·on or about· 2~JMarch, 194.5., felonious1y take, ·steal and · 
.... carry away a t ton 4x4. truck .of the. value of over $500' 

property ·of theUriited States,·:f'urnished.and intended 
( for the' military s~rvice thereof~ - . -, . . . ·. --... , , . - . 

• • _. • .•• •• • ' • ;' ... -.. ., ' •..· ' .• : • •. ' ' \ •• _.1 • ~ ••• : - , .... - .~-

Speoification 2: · ~rn that General J;>risoner Glendon E•.Irwin; 
' ·· · f\onn.erly Private~ ·322n.d Troop Carrier Squadron·, did at· 

~- 'Ktinming, ·China,"" on or about 22 March, 1945, feloniously 
take, steal a:rxl carry aW!:l.Y, one {l) Colt Au1;iomatic Pistpl,_ 

_Cal •. 45 of the_ value "of· about $40: issued to 1st Lt. J'ohn ~ 
D. Lee; .. .rr.,-Air Corps., 1339th.Arniy-~·Afr.Forces Base ·, 
Uni_t, India,: China Division, ·A1r:.Tran·sport·oommand,<. ); .· 
Property· of the· United States, f'urnished· and :'intended:·. 
for the Military. Service. thereof. . . '~ "tr · 

CHARGE ~: ·. Vi~~at1on of the 9'3r~ ~t-~cl~·- o.r _vr~r;:. > ; ·; .. -/~,;·:<:., 
· Specification l't . tn that General Prisone~; Glendon -E...Irwin·, 

.· forme~ly Private, ..)22nd Troop ·carrier· Squadron,~ -d~d at 
:' .. ' .- \ . ; ; . ·." ·~ ..: : ~ . . ~ .. 

.~.':. J ~_,. .... 

, , '. I
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Kunming China, on or about 31 March, 1945, by force 
-and vioience and by pu~ting him in fear, feloniously 
take steal and carry away from the presence o~ Tung 

. Chin,g Li one (1) Bulova watch and one. (1) Elgin watch, 
property· of Tung Ching Li, of- the va.1 ue of. about 
195,000 C.N., about 268.00 United States Currency 
and 168,000 .C.N., about $230.00 respectively. 

• I· 

Specification 2: In tbat General Prisoner Gl'.endon E. Irwin, 
formerly Private, 322nd Troop earrier Squadron, did at · 
Kunming, C;tiina, on or about 10 April 1945, with intent 
to do him hodily ~a;r:iii, commit ·an assault on Sergeant 
Alfred Stachovrlak, 155th Mil[:tary Police Service· PlatooJ;l, 

· a . guard in .the. execution of. his duty,. by ·striking him · 
on the head with a dangerous weapon, to wit; a black
jack. · 

The aocused,-General Prisoner Frank L. Smelley, pleaded 
 
guilty to Specifications 1 and.2, Charge I and Charge.I, and 
 

, the Specification of Charge III and Charge III;. and not guilty 
 
to Specifications 1 and 2, Charge II and Charge II. He was ·, 
 
found guilty of all specifications and charges. and sentenced to 
 

·.be dishonorably discharged the service, -to for;t'ei t all pay and 
allowances due or to become due and to be can.fined at hard labor 
at'" such place· 8.s tbe reviewing authority may direct for 15 -years. 
The reviewing authority approved the sentence, designated the. , 
United Stat es Di~ c_i:plinary Barrack-s nearest the port 01' debarka7 - . 
·tion in the United .States as the place of confinement· and forward
ed the record for action :pursuant to Article· of War 50~• ·The· · 
accused,. General Prisoner Glendon ·E. ,Irwin, '·pleaded guilty to 
Specifications 1 and· 2, Charge. I a:qd Charge I; and to Specifi;,. 
cations 1 and 2, Charge III and Charge III;·and not guilty to 
Specifications i·and 2, Charge.II and Charge 1 II, and to Speci

. fications 1 and 2, Charge IV and Charge IV.. He was found guilty 
·of a.11 speoification.s and charges and sentenced to be dishopor
:··,ably discharged the service, _to forfeit all :pay and allowances· 
.. due .or to become due and to be confined at hard~ labor at ~ch 
, place as the. l'eviewing authority )nay direct for 25 years.· ·The 
,I'.eViewing authority. approved only SQ much' Of the- findings Of ... 

·«guilty of~Specification 2, Charge IV as involves :a. finding of, .·:,. 
guilty· of. assault with intent to _do bodily harm. upon Sergeant.: ·•· 

, .Alfred.Stachowiak, 155th Military Police, Service· Platoon;. by·. - ··. · 
_ a~t~mpting to strike him upo~- the head with a dangerous weapon, 
.to Wit, a blackjack. ~he. sentence was approved, the ,United:.< r . 
 

·States.Penitentiary nearest the pQrt of debarkation was desig.:.._· 
 
·• nated. as the I>lace of confinement and the record ·was .forwarded. 
 
· pursuant to Article· of. War 50!. · ' · ·· · · ' · 

. .. . ") 
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3. Evidence for tbe pros~cution: 

On about 16 March 1945 both accused escaued from China 
Theater Stoclmde No. 1, .AXO 627 (E:x:s. 4 and 8). At about 2100 
tours, 31 March 1945, while riding in a jeep on Hoo Kuo Road, 
Kunming·,· they were picked up by two military policemen and 
taJrnn to headquarters. Irwin ·was dressed in ODs and field jacket 
while Smalley wore an officer's uniform (R.·11, 17). In a 
shoulder holster Irwin carried a loaded .45 caliber Colt auto
:m.2tic from which the serial number had been filed. He also 
had two loaded clips of a.:nmunition (R. 12, 13, 19). Smelley 
was wearing an Elgin wrist watch (E:x:. 14; R. 19). Neither ac
cused offered resistance when apprehended. A 1/4 ton 4 :x: 4 
truck which was government property issued ,.and intended for the 
military service and whose value was over :.;500.00.disappeared 
from Hostel 4, Kunming, between 2200 and 2300 hours on 23 March •.. 
The warrant officer to whom the vehicle was dispatched had · 
authorized nd one to use it (R. 27). During the night of 22 

.I!iarch a _.45 Colt automatic pistol, serial No. G-2262070,· which 
 
was property of the United -States issued and. intended for the 
 
military service thereof and whose value was $40.00 disappeared 
 
from a room in Kunming occupied by First Lieutenant.John D. 
 

·Lee, Jr., to whom thee pistol :P,ad been issued·. Lieutenant Lee 
had authorized no one to take or use it (R. 28). By a technical 
process in wbich acids were used, the .letter and· 'first five 
numbers on the pistol taken from Irwin were brought out· and· · 
found to be G 22620~ The next space was ·indistinct but probably 
a 7 while the last numeral was O (R. 38). · 

On 31 March 1945 a jeep containing three .Americans was· driven 
to 'a watch shop on Ching Yee Road. · Accused Irwin entered the. 
~hop, :pointed a pistol at three of' the· staff, one of whom was 
Tung Chen Li, and took and carried away 6ne "Bulova" watch and 
one "Elgin" watch (R. Jl·, 36). The former was worth 195,000.00 
CN or one hundred f'orty dollars gold while the value of the latter 
was'l68,000~00 CN or one hundred twenty dollars gold (R. 31, ·32). 
The rate, of exchange on 31March1945 was 700 CN to one Ai:n.erican ' 
dollar (R. 34). The robbery took place at 3: 00 o 'cloc~ (R. 37) •. 

Bot~ accused escaped from China Theater' Stockade No~ 1 on. 
9 May 1945 (~xs. 6 and· 10). They were taken into custody· at the.. 

· Luliang airfield 105 miles from Kunming ¥.here they were sitting ·. · 
in a jeep at the operations building (R. 2'3, 25}. Both were . · : 
dressed in fatigues an·d offered no resistance (R~ 26)-. Irwin , .' 

. said he was Miller and when addressel. as "Irwin" said, "no, you, , 
got the wrong man" (R. 26) •. ·Neither·acoused admitted his identity 

• 
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, until shown their pictures in the "China Lantern" and then they 
.... said, "well this i~ it" (R. 24). 

At about 6:00 o'clock 10 April 1945; the ·accused Irwin 
 
attempted to hit. Sergeant Alfred Stachowiak, prison sergeant at 
 
the stockade, with a homemade blackjack made of a cake of soap

in a GI sock after the latter removed the handcuffs fro~ ac

cused and was letting him out of the.box to go to the latrin~ •. 
 
Stachowiak pulled his gun and Irwin jumped back in the cell 
 

. (R. 39, 41). The "black box", in which' three 'prisoners were then · 
conf'ined,was about 105 °inches by.33 inches. ;It was ventilated. 

·There were no chairs, mattresses or beds. The prisoners slept · 
 
·on the floor. (R. 40, 41). · · . · 
 

.The accused Irwin in a writteh statement given 26 May 1945 
(Ex. 14} said that escape was effected ·on 9 May through a hole 
dug through the wall started on 7 May. After leaving, they tried 

·to find a girl friend they'knew, btit as she had.moved, they
slept f0r t'WO days in the rice paddy· fields southwe§l_t of town. , 
They then crossed the· lake to west Mountain, (staying at a temple · 
for five days after which they borrowed a gun and stayed in a 
rented sampan on the lake for seven days.· From there they went 

·to Luliang where they intended tci turn in because of mosquitos and 
lack of food. They asked at the airfield for.the location of ' 
the provost marshal:' s office but were picked up before they got
sta]:"ted th~re.. After escaping they had picked. up some money and 
things they had hidden outside. ·_ 

· • In his .written statement o:f 26 May 1945 (Ex. 15), Smoiler · 
said that after.digging out; they tried to contact a girl friend, 
but not finding her, stayed one night in· a paddy field •. They
proceeded to West Mountain where they stayed five or six days . 
in a temple. After that they _borrowed a gun and stayed in t"he. , . 
woods. They picked up a jeep and went to Luliang. Two Gis .took ·· 
them. to buy them some liquor but before they got started the 
military police picked .them up. A day after the break:from the 
stockade, he and· Irwin stole some clothes. from a tent in Hostel 
C area. The money they- used after~e~caping from the stockade 
they had hidden away. • . ..- ~-

.( ·4. · · Evide~ce :f'qr ·the defense;· 
,. •, Ii.I. ' • 'h "\. " \

Sometime bet.ween 2:00 ·and ;:oo o'clock, the afternoon of· 
)l March 1945; the accused' Irwin got some money-_ changed at Hostel 
·s•. ·It takes at least b.Alf an ho'Ur ·to drive from Hostel 8_ to · . ' •. 

_,- . 
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to Kunming (R. 43, 44). 

The accused Irwin,having been duly apprised of his rights 
as a witness, elected to make an unsworn statement as to Speci
fication 2, Charge IV. He stated that he had been kept in the 
small black box ten or eleven days before the incident. Some
times they were let out for exercise and sometimes not. Some
times they were let out for only a few minutes and sometimes 
for chow, returning immediately afterwards. After the incident 
the first thing he remembered was being at the dispensary where 
a clamp was put in his forehead. He told the doctor that he 
did not remember how it happened and a sergeant said that ac
cused had got smart and it had backfired. Accused was then put . 
in a large black box and kept by hlmself continuously for four . , 
days. ·His nerves got so bad he had ·to be given pheno-bar-eital 
tablets. When he could stand it no longer he was removed, but 
put back after a few days. He' stayed in the black box,in all, 
from 1 May to 9 April. Sergeant Stachowiak would not give him ·. . 
shaving stuff and let him wash the blood from his face only after 
four days (R. 46, 47). · 

The accused Smolley,after being advised bf his rights as 
 
a witness, elected to re~ain silent (R. 47). · 
 

5. While it was not necessary that any evidence be adduced 
in· support of the s:pecJfications and charges· to which the accused· 
had pleaded guilty· (CM 228148, 16 B.R. 83, 86), nevertheless · 
such pleas·did not exclude the taking of· evidence (par. 70, MC!tl 
1928, p. 54} •. It was· quite proper, therefore, for ths prosecu
tion to present its testimony, for it is the better practice to . 
present a prima facie case even though pleas. of guilty are enter
ed (C!! 236359, 22 B. R. 389, 391). The evidence introduced sub- . 
stantiated the pleas made and showed that they ha~ neither been 
entered inadvisedly nor made improvidently. • 

. The .robbery alleged in Specification l,. _Charge IV as to 

. Irwin 'is established by substantial evidence. Irwin was identi 
fied ·as the .robber by two witnesses whose testimony was not 

··materially weakened. by the suggestion of an alibi iFterposed by
the defense. The value in CN of the two watches· was proved to 
be that yvhich was alleged, -Whether its equivalent in terms or 
American currency:' was shown to be the same· as alleged is not so 
clear. It i·s clear, however, that the value, or each watch was 
substantially in excess ot $50.00. · · · . · · •

0
• 

~ . - ' 
" \ .. 
The evidenae in support of' Specification 2,·chargeIV, as to 

accused Irwin shows that the assault wa.s made with a "homemade 
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blackjack" made of a piece 9f soap in a GI sock. A·~lackjack, 

as commonly known, is an instrument weighted at. one end with an 

elastic or pliant shaft (Webster's International Dictionary)• . 

Because of its construction a blow from it can be delivered with 

more force than from a rigid unweighted instrument. The instru

ment used by Irwin, though crudely fashioned, possessed .the 

characteristics of such an instrument. In addition it was termed 

a blackjack by the soldier assaulted. In our opinion there was 


·no material variance between the pleadlng and' proof. A weapon 

is dangerous within the purview of Article of ·War 93 when used 

in such a manner that it is likely to produce death or great

bodily harm (par. 149m, MCM 1928, p. :1so~. Some weapons are 

dangerous per se, wb.iYe others are dangerous because·of the manner 

in which they are employed. Tb.us while a glass bottle might not 

ordinarily be considered a "dangerous weapon" the court might

be justifi·ed by evidence as to the results of its use in finding

that it was a dangerous weapon as used (sec. 451 (11), Dig. Op.

JAG, 1912-40, p. ·314). The same thirig may be true of a sugar

bowl (Ibid). A stick and a piece of li.nnber, while not dangerous 

weapons per se, have been held to be such because of the way in ·· · 

which they were used (CM 172101; C'L! 236503; 23 B.R•. 21, 23).

And conversely, a razor with exposed blade though susceptible of 

use as a dangerous weapon cannot be characterized as such unless 

used in·such a manl'l.er as likely to produce death or great bodily

harm (CM 209862, 9 B.R. 143, 147). Similarly an unloaded rifle 

used as a firearm has been held not to be a dangerous weapon 

(CM 242706, 27 B.R. 147,· 149). Applying the test laid down by the 
 
above authorities we believe that the instrument used by accused 
 
was a dangerous weapon. Due to the leverage that could be , 
 
obtained because of its construction, a blow of great force could 
 
be delivered. As used it was clearly designed to knock out the 
 
guard, thus to facilitate an escape from the stockade, and had· 
 
the blow actually found its mark, no doubt the desired etfeot 
 
would have been obtained. That the attempt to strike the guard

did not ~£~1:JB.lly result in a battery upon him, makes it nonethe- . 
 
less an assault. V:e conclude that Specification 2,- Charge IV,, 
 
~s approved by the revieWing authority, as to accused Irwin is 
 
supported by the evidenc~. · 	 · 

Each accused plea.dad not guilty to the two desertfons alleged. · 
That the two. were absent without authority tor the times alleged 
on each occasion is 	clear•. That the absence ot each accused on 
 
each occasion had its origin in an escape from legal confinement 
 

·is also established. In determining whether an accused possessed

that intent not .to return which is a requisite of desertion, 
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,-· .. 
resQrt must'-be had- to the facts and circumstances surrounding the 
absence, its inception, continuation and termination. The escapes
from confinement were themselves circumstances from which the 
court might infer the intent to desert (par. 130~, MCM 1928, p.
144). Likewise the facts that the absences were terminated by
apprehension in the vicinity of military posts, to the authorities 
of which the accused might have, but did not, surrender, may be 
considered.in determining intent (Ibid). When apprehended on 
Jl Ma;rch 1945, the accused Smelley was dressed·as an officer, 
from wJiich it might be j_nferred he thereby hoped to escape detec
tion. At the same time.the accused Irwin had concealed on his 
person a loaded pistol which, while not th6n used, might well 
have been employed to prevent apprehension and lends support to 
an inference that he had no intention of voluntarily returning.
As to the second absence there are additional circumstances from 
which the intent to remain permanently absent may be inferred. 
Both accused were apprehended at Luliang, a place 105 miles 
distant from their station. They had traveled to Luliang in a 

·stQlen jeep. They refused to reveal their identities until con

fronted with their pictures and Irwin even gave a false name. 
 
Previous to the escape they had hidden money to assist them in 
 
their flight. 'Considering all the facts and circumstances in 
 
evidence we are of the opinion that the court was amply justified

in finding each accused guilty on each count of desertion charged. 
 

6. The unsworn statement of accused Irwin was made in 
response to questions propounded by counsel.. An objection by · 
the prosecution to this form of sta.tement was improperly over
ruled (R. 46). According to our practice the statement should have 
been in narrative form, but the irregularity was in favor of the 
acc~sed and was in no way prejudicial (CM 202928, 6 B.R. 371, 377>· 

7. .A.t the time the defense counsel called the accused Irwin 
to make his unsworn statement as to the offense alleged .in 
Cha:--~e IV, Specification 2, l;le stated the circumstances that 
would be disclosed thereby.would show that Irwin was not in his 
right mind when such offense ~~s committed. The court .then ad
vised counsel that if a question of insanity was involved it 
should oe taken up in-:proper proceedings, to which counsel re
plied that he did not imply that accused was mentally unsound 
or insane at the time but under a mental strain. The trial 
thereupon proceed~d without further inquiry into Irwin's mental 
responsibility (R. 45-46). Taking the statements of counsel in 
their entirety and considering them in connection with the un
sworn statement of accused,- it is clear that it was not intended 
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-to raise insanity as an issue. Rather it seems patent that the 
purpose was to present, as extenuating circumstances,- the con
ditions under which accused was allegedly held in the stockade. 
Under such circumstances no separate hearing into, or separate
finding as to the mental condition of accused was required, and 
there was no impropriety in the court's proceedin·g with the trial. 

8. Apparently in an effort to show that accused were legally 
confined on 9 May 1945 the prosecution offered in evidence 
Exhibits 5 and 9 being extract copies qt guard reports dated 
3-,.?1-45, respectively purporting to show lrvrin and Smolley as 
"apprehended & returned to Stockade to cont. 2345 hrs., 3-21~45" 
(underscoring supplied). The irregularity of admitting, as evi~ 
dence of an event, an entry contained in an official document 
prepared eight days before the event transpired cannot be said 
in this case to have prejudiced either accused in view of their 
pleas of guilty by which they admitted they were legally confine'd 
at the time of their escape •. The entry "apprehension", being
obviously based on hearsay was not competent to establish appre
hension, but· that both accused were in fact apprehended was 
otherwise independently proved. Consequently no prejudicial 
error resulted. 

9-. By the :first indorseraent to the charge shee~, the· 
charges were referred to Second Lieutenant Jacob I. Isaacs, 
Trial Judge .Advocate of the General Court-Martial. appointed by
paragraph 20, Special Orders No. 146, Headquarters SOS, USF, CT, 
8 June 1945· Subsequently a new court of v.hich Lieutenant Isaacs 
was detailed Trial Judge Advocate v.ras appointed by paragraph
11; Special Orders No. 165, Headquarters SOS, USF, CT, 27 June 
1945, and all unarraigned cases in the hands of the Trial Judge
Advocate of the General Court-Martial appointed by pp ~, SO 146, 
8 .Tune 1945, were directed to be tried be:fore the latter cour-t. 
It is probable that the reference to pp ~ in the last special
order was a typographical error, but 'Y.hetner it was or not is 
deemed immaterial. The charges were brought to trial by the 
Trial .Tudge Advocate to whom. they had originally been referred 
and be:fore a court legally appointed by the convening authority.
It has been held that where charges have been referred to the 
Trial Judge Advocate of one court and by him tried before another 
court o:f which he was also Trial .Tudge Advocate and vb.ich was 
appointed by the same. convening authority, the trial by the latter 
court is valid. (par. 397 ( 5 J, Dig. Op. JAG 1912-40, p; '243).
Under such circumstances the reviewing authority may ratify the 
~court's action in trying the ca~e and act upon the sentence. 

(CM ETO 393 (1943), III Bull. JAG, p. 54). In the instant case 
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the revieWi.ng authority has acted upon and approved the sentence. 
The irregularity was prejudicial to neither accused. 

10. The charge sheets show that accused Smelley is 23-10/12 · 
years of age and was inducted on 25 June 1942 and that accused 
Irwin is 20-6/12 years of age and was inducted on 9 April 1943. 
Neither accused had previous service. No evidence of previous
convictions was introduced against either accused.· 

11. The court was legally constituted and bad jurisdiction
of each accused and of the offenses. No errors injuriously
affecting the substantial rights of either accused were committed 
during the trial. The Board of Review is of' the opinion that the 
record of' trial is legally suff'icient to support the findings
and sentences as approved by the reviewing authority. Confine
ment in a penitentiary is authorized by .Article of War 42 for 
the offenses of robbery, larceny of United States property furn-· 
ished for military service, assault with intent to do bodily harm. 
with a dangerous weapon and escape from confinement, all of which 
are recognized as offenses ·or a civil nature and so punishable by
penitentiary confinement by sections 284, 36, 276 of the Criminal 
Code of the United States (18 u.s.c.A. 463, 87, 455) and section 
9, 46 Stat. 327 as amended August 3, 1935, c. 432, 49 Stat. 513 
(18 U.S.C.A. 753h) respectively. 

Judge .Advocate 

Judge Advocate 
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Now Delhi• -·Iiidia 
· 2J A.UgUst 1945 : 

BoarP. of Review 
CM-IBT 661 

U N I T E D - S T A T· E S ) .,J)VJU~CE -SECTION, INDLl. BUfil1U. -TEE"lTER 
) - ·. . . 

v ) Trio.l by GCM convened at APO 689,
) % Post:clastor, New York, N.Y.-, 5 July

Socond Lieutenant Jacob ) 1945. · Dismissal., 
Bernstein, 0-159·3453, -Q,MC,. ) 

· 3308th Q,uartormastcr Truck ) 
Company. _ ) 

HOLDING by tho Bo..'Jili OF PJ!!VIE\i 
O'BRIEN, V.:".LENTTh'E and FONTRON, _Judge .Advocates 

- l •. "rho record of trial in tho case of tho officer above 
 
named-has. boon -examined by the Board of Review which _submits 
 
this, its holding, to The .Assistant Judge .Advocate General in __ 
 
charge· of Tho Judge Advocate General's Branch Office, United 

States F<;>roos, India Bur.ma Theater. ·. . _: · 
 

) . 
2. Accused· was tried on tho folJ.owing Ch?.rgo _and- Spooifi;..


cations., 
 

.CHARGE: . Violation of t~e 96th .:lrticlo of war·. 
Specification -~l: ' (Finding of _not 'guilty) 

.. ·.-' 

Specification 2: - In that 2nd. Lieutenant Jacob Bernstein, JJOSth 
· · Q,uartermaster Truck Company, ·did, at Chiha Traffic Control 

-Station Number 6, Motor Transport- Sorvico, m~ar Toppa 
China, from on :or about- 19 4pril -1945 to on or .about _ 
23 .il.pril 1945, wrongfully introduce into pamp and,unlaw

- fully cohabitato_ with a Chinese natiyo woman, namo un• 
- ' known, who was not then -and there his wife. 

r Tho _accused· pleaded not guilty to Specification l, guiltY. to 
dpecification 2, and guilty to the Charge.' He was found not guilty 

· or Specification l, guilty of Specification· 2 and guilty of the . 
.Charge. _· He was sentenced to· be dis.missed 'the servico ,- to ·rort'eit 1 

all pey'and allowances due or to .booo:r::ie duo and to-be'oonfined at 
hard labor- for:twoyears. -The roviewing_authorityapproved onlY; 
sq_much--,-of the sentence-as prqvi"d6srordisb.issal_and 1 pursuant· 
to· .Article of War-48 'forwarded tho record of trial to ;the -Com- 
marid_ing General, ·unite~ States. Forces; India~Burma T~cater~ who \ 

-- _l._
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confirood the sentence as nodified by the roviow authority. The 
 
record of trial wus then forwo.rdod to this offioo pursuant to 
 
J.rtiolo of War 50!. 
 

3. The evidence for tho prosecution shows that tho. accµsod 
 
was in· oo:mrnand of tho hlilitary Trc.nsportation Service statio·n at 
 

. Toppa., China, o.t tho ti.mo heroin involvod {R. 101 12). On 19 il-pril
1945, tho accused, aocompaniod by two enlisted non, wont to Lung
ling, China, to get rations. Shortly before thoy sta.rtod the return 

·journey. one of tho enlisted :men asked· accused if ho ho.d gotten any
thing to oat and accused replied,. "No, but I :aot ono of tho pret
tiest Chinese girls you ever saw" (R. 13). :Tho girl acco.opanied _ 
tho accused back to cm:ip und accused .took her to his tent quarters 
(R. 13). She·was soon in and about his quarters by sevora.l en
listed men on tho following threo days (R. 14, 17, 21). On ono 
occasion the·accused asked a non-co.m.ciissionod officer how he liked 
llis wife. When asked how they nanagcd to sloop in ono bed, ~he . 

,c..ocused said it "wasn't so bad" (R. 21). . · . . 

On 23 .1...pril 1945, l:Iajor Wilson B., Looney went to accused's 
 
quarters and saw a Chinese we.can there (R. 11). Ho was followed 
 
shortly by Captain Reed B. Kenagy, Jr. The woman mot Captain

Kenagy at the a.oar and offered hir::. a scat (R. 7). Tho acc'\,1.sed

introduced her to Captain Kenagy as his wife (R. 8, l.l) and told 
 
him· that ho had picked up the girl several days pre,viously in . · · 
 
the vicinity, th?,t he kept her around thero to do laundry and 
 

-keep the -tent clean, and that ho kept her in tho tent and that 
 
she had a place to sloop there (R~ 7, 9) ~ · · . 
 

·On 23 Aprll 1945; tho accused told Lloutenant Williams. Max
well, a convoy officer, that he was trying to got rid of a Chinese 
native woman and asked him to give her a rido to the next town 
(R. 18, 23). ·She was taken to Paoshan. in the convoy (R. 24). 

It was stipulated that accused.was single when tho ~bovo 
events took place (R. 9). · . . 

4. The accusoa, on being warned of his rights tinder Article. 
of War 24. elected to bo sworn as a witness. Ho stated that, on 
19 li.pril 1945, ho had a conversation with Captain Kenagy in which 
he "flippantly" introduocd a Chinese woman o.s his wifc and told 
him that he had offc;rod.to givE'. her a rid.a to Paosho.n, China, but 
th~t bad ~eather conditions prevented him from. doing so iln:m.odiatoly.
MaJor Looney was present at tho timo (R. 27). Tho woman was not · 
his wife (R. 28). · 

. . 5. Cohabitation is thus defined .and discussed in. CM 218647,:
li B.R. 129; l Bull. JAG 23. 

"Bishop states that •to cohabit is to livo together' 
(:Marriage and Divorce, 6th od., · vol. 1, sec. 777) .- . 
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Bouvier d.e1'ines.' lascivious cohabitation as 
. . 

'The aot or stat~ of a man and w:iman, not married, 
 
who dwell together in,the same llouse, behaving ttiemselves 
 
as man and wife. · ·· . · . ·. , 
 

'In statutes forbidding unlawful oohabitation that . · 
, 	 ter.m. involve·s ·the idea of· habitual sexual intercourse, or 

living .:together in such a ·.way, as to hold out the appearance 
of being husband.and wife, and it is the scandal; resulting 

. thorefrom .vnich constitutes tho .m.isoJiief agains.t which the 
 
stat.utes are directed; .* * * and proof of oc ((asional acts 
 
of .intercourse is not sufficient;·* * *' (l3ouvier Law ,_ 
 
Dictionary1 Hawles 3d revision, vol,. 2, ..o. 1868}. · · · 
 

. ' . .. . , 	 . ' 

·Black derines. cohabitati9n as 

'Livirig together; living together as. husb~d and 
Wife. . . . . , . . . . . . 

'Cohabitation means having the same habit.ation, ·not· 
a sojourn,. a habi~-of··visiting or remaining for a time; 

·.. there must be something :more than mere meretricious _ 
interoourse. * * *•" (Black's Law Dictionary, 2.nd ed., p.213.)· ;,. . . . ' . . . 

-' * * * it has been said .that· cohabitation· is not a 
· sojoi.irn~ .nor a habit of visiting, nor even. a r.e:maining · 
 
with for a timo, but.the ter.m. implies· continuity;***~"

(14 c. J". s. 1312. ) . ' . ' . . . . . 
 

'. · . !n consttuing. section 3, a~t of May 22, 1882 (22. 
 
Stat • .31) proviP.ihg, that 'any .m.ale person who. "ooh_abits 
 
with more than one woman" shall be deemed guilty of· a 
 

,':misdemeanor, the Su,;;>rc:me Court held: . . .. 
 

, '* * * The offence ot: 'cohabitation, in'..· the sense. 
ot this· statute ia committed' if there is a living or ' · 
dwelling together as husband and wire. It is, inherently, 
a continuous offence,-: having duration;_ .and not nn,. ·offence .. · 
consisting of a single· act." (in re Snow,.120 u.s. 274. 281".)

' 	 --. ·.. 	 ' . . ~ . . . .· . -,._' ' . 	 ' . . 

Althougli t~ro is some support tor .the>' interpretation 
that to oonstitute cohabitation,.· .'They mi.1st live. together,
if only for a· short ti.m.e, as r or a single day,. as though . 

. tho·:mri:rrio.ge relation existed, and the evidence. must be 
 
such that a continuance: ot the adultery. may be inferred • .' 
 
(Underhill·'S Criminal Evidence, 3rd ed.~ seo. :584), the 
 

-weight o'f authority clearly requires more than a .single

.··Sojourn for a portion of a single nfght to constitute oo- .· · · 
habitation~ The use· of the word 'live' "likewise ·gives to" 

.· the phrase" 'live and. cohabit' a :meaning of .Permanence in 
".·the. sense 

. 
9f ·dwelling and residing and . or something more 

.·. .... 	 : 	 ~ 

.. /·. 
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than ·a.. sojourn-I' or -l;l.~-s ingle ~.tiight". 

. In CI.1218647, hupra, where the evidence showe.d that accused 
occupied a room wit a waruan not his wife from 2230 hours until 
0500 hours the next morning, the Board of Review hold. that the· 
0roof failed to support the allegation that accused did "live
Md cohabit" but supported findin.gs of guilty of the lesser in-
Jludcd offense or wrongfully and dishonorably occupying a room · 
with a v.oman not his wife. i:rhat case, we belieYc, is distinguish
:i.ble from this on3 in that the relationship botwoon accused and 
t;he Chinese woraa.n was of an open, notorious an.C. scandalous 

. Jhar"',ctor of substantial duration. It clearly was something 
·.:oro than· the LJ.ere :meretricious meeting· disclosed in the case 
citod. 

It may be contended that accused did not seriously represent 
the woman to be his' wife. However, we find ho authority that · 
such express representation is.a requisite of guilt. It.is clear 
that tho couple wrongfully lived. together.openly for at least 
throe days in the :manner of husband and wife or with the appearance 
of being man and vdfc. We believe th~t is sufficient to constitute 
the of£ense even under tho restricted interpretation of the word 
cohu.bit sot out in CM· 218647, supra.. · · 

. · 6. S_pecification 2 of Charge I states an off enso under 
AI:ticle of War 96 (·CM 2547221 35 ~.R. 342, J54; CM 252626, 34 
B.R. 106). The findings of guilty of Specification 2, Charge I 
 
and Cbarge I, are amply supported by accused's plea of guilty

and the evidence.· 
 

7•. Tho court was legally c·onstituted. No errors inj:ll'iously 
affecting.the substantial rights of accused were committed during 
the trial• Tho Board o'f Review is of tho opinion that tho record 
~of trial is ,legally sufficient to support the findings of guilty · 
and .the sentence as riodifiod by the reviewing authority. Dis.mis
sal is authorized upon conviction of violation of tho 96th .Article 
of War. · 

/s/ John G. O'Brien , Judge Advocate 

/s/ Itlilous T. Valontige, Judge Advooate 

/s/ John F. Fontron , Judge . .Advocate · 

- 4 
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. CM IBT 661 (13crnstoin, Jacob} lst Ind. 

s:~.U~CH o~,FIC3! O? THD JUDGE ADYOC~'.>.I'E GENERnL HITH USF' IBT' .ri.PO 
 
385, c/o Postmaster, New York, N. Y., 25 August 1945. 
 

·rq: 	 Conrmanding General, United States Forces, India Bur.ma 
 
The~tor, APO 885, u. s. Army. · 
 

l. In the c.a.se of Second Lieutenant Jacob Bernstein, 
'J-1593453, QJ.lC, 3J08th Q,uartor.c.11stcr: Truck Oo:opo.ny, attention is 
invited to tho fo~egoing holding by the Board .of Review ostab
iished in this Branch Office of The Judge ~dvocate General that 
~ho record of trial is legally sufficient to support the findings
)f guilty and the sonterice ·as modified by tne reviewing authority,.· 
~hich holding is hereby approved and concurred in. Under tho · 
\revisions of Article of War 50~, you now have authority to order 
,ho execution of .tho sontonoo. . · . · · · . 

' 	 ' 

2. Whon copies of the published orders are forwarded. to 
 
,his .. office, thoy should be accompanied by the foregoing holding· 
 
nd this indorsc.ment. For convcnionco of reference and to faoi


,.itato 	 attaching copic's or tho' published ordors to tho record · 
 
n this case, .it is ,reque.stcd.' that tho tile number of tho record 
 
'..:;.Jpcar in .brackets 'at tho and of,.tho published order as follows: 
 
CM IBT 661) . 
 

, 

/s/ Willian J. Bacon. 
/t/ WILLIJ.Ji:i· J •.BACON, · 

ColoneJ., J.-A.G.n·., · ·. 
Assistant Judge Advocate General. 

(Sentence ordered executed. GClD 35, IE'l', 25 .lug 1945). · " 

http:Oo:opo.ny




WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
 
WITH THE 
 

•• UNITED STATES FORCES INDIA BURMA THEATE~. (219) 

• 
New Delhi, India 

· 4 September 19.45 

'· Board of Review 
CM IBT 667 

UNITED STATES ) ADVANCE SECTION, IB THEATER 
) I• 

v ) Trial by GCU convened at APO 21$, 
) %Postmaster, New York, N. Y., 7 July 

Private First Class Floyd (NMI) ) 19.45. Dishonorable discharge, total 
Jones, 3.40476$9, 3650th Quarter- ) forf~itures, confinement at hard labor 
master Truck Company, 153rd ) for life. United States Penitentiary. 
Quartermaster Battalion (Mobile) ) 

HOLDING by the BOARD OF REVIEN 
 
0 1BRIEN, VALENTINE and FONTROrJ, Judge Advocates 
 

1. The record of trial in the case of the soldier above named has been 
examined by the Board of Review which submits this, its holding, to The 
Assistant.Judge Advocate General in charge of The Judge Advocate General's 
Branch Office, United States Forces, India Burma Theater. 

2. Accused was tried on the following·Charge and Specification: . 

CHARGE: Violation of the. 92nd Article of Tiar. 

Specification: In that Private First Class Floyd Jones, 3650th 
Quartermaster Truck Company, did, at the Dumbang River 
crossing, near Kamaing, Burma, on or about the 5th of llarch 
19.45, with malice aforethought, rll.lfully, deliberately, 
feloniously, and unlawfully kill one Hpaga Hka, a human 
being, by shooting her with a pistol. 

Accused pleaded not guilty to .ind was found guilty of the Charge and 
Specification. No evidence of previous convictions was introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor for the 
rest o! his natural life. · The reviewi.Iig.authorit;r approved the sentence and 
designated a United States Penitentiary as the place of confinement. The 
order directing execution or the sentence was withheld and the record of 
ttial was.forwarded to this office pursuant to Article of War 50!. 

J.~ For reasons hereinafter indicated_it is considered unnecessary to 
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detail ala of the J?rosecution's evidence .in this case. It shows, in suJ?stance, 
 
that accused Vias the dr:iver of an Interra.tional tractor-trailer which :was dis

patched from Shingbwiyang, Burma, 4 March 1945', as part of a convoy to Myitkyina 
 
and return on tm Ledo Road (.R. 6). At 0700 hours, .5 :March, as the convoy :was 
 
about to leave Myitkyina, accused complained that hEi had a boil '9ll his buttock; 
 

. and coild not keEp up with the convoy. He was accordingly given perndssion-to 
. 	 and did ·leave Myitlcyina about one hour before the convoy (R. 8). Accused did 
 

not arrive at. Shingbwiyang with the convoy that night and on tm !ollow±ng day 
 
he reported to the convoy commander that _he md been held up by same Chinese 
 
or Japs v.flo had taken the tract9r and trailer from him about· dark (R. ·1Q) •. On 
 

, 7. March tre tractor was found iri a river crossing of the Dumbang River near; . 
 
Kamaing, Burma,· about three miles from the Ledo Road. The trailer was .parked . 
 
about 100 yards away on a hill (R. 28 ~ 31," 34)'. The evi-0.ence further· shows -· ,., · · , 
 
that, on the _evening of 5 March 1945, four Kachin Ila;tives, name~; Hpaka La. (other-:: 
 
wise referred to in the record as Hpa Hka ,La), Hpaga Hka., Hpaunoi Gawng ar.d LaHkn - '. 
 
Hka, were returning· with a bullock cart from Kamaing to their village~ It ap- · •· ' · .· 
 

·pears !ran the testimony of Hpaka La and Hpaunoi Gavmg that when they came to the ·· , : 
. Dumbang River.they saw a "trailer" in the river and a negro'sta.ndin'g on the ·river b~. 

They crossed the river;, proceeded about a mile; and noticed the negro following .. 
.. them. He approached, indicated to Hpaka La. that· he wanted a natch, a.nd_was giveI1 , 
one. The negro then: snatched Hpaka La's rifle alli shot Hpa.ka. La in: the' ·a:rm with · 
a nshort gun·• -tiat the ne.gro was holding :i:n h:ls !und.. Hpaka. La a.ni ltpaunoi'· Gawng 
fled but heard several shots .fired in rapid Succession. One billlet went~through .. ' 
Hpaunoi Gawng 1s thigh_ am aoother through his shoulder.·· Hpak~ La, Hpaunoi-Gawng · · -~-
and La Hkn_ Hka returned to their villag~ that· evening (R. 21-27). Hpaga Hka; did 
not return, and ml' body-'l'ras found the next morning about-.one mile: from the-:-,
_trailer (R. 15). Im autopsy· disclosf?d a bullet woWld four inches belOw the .- , · 
 
right shoulder blade 1 the bullet havi~ passed thrpugh the· body and making .its - ,_. · 
 
exi:t two inches below the left breast (R: 1$) •.. The. medical of!icer '.Who. per- ·,, ', 
 
formed the cutopsy also examired the 'N:>UMS of 'Hpaka La ari.d. Hpailnoi -Gawng., In;. 
 
his opinion tmir wounis and those ·or the deceased were caused by Uie..,same 
 
type of Yreapon ~(R". 19) • · · · ''- · .. " · · ' ·· · 
 

. f ·.,; 

·.. \ ' 

.· . ·Hpai<a La identifi~d· the ace.used in court as th"e ne'~ -whb :did t~ ~ . 
 
shooting (R. 24). Hpaunoi Gawng was not asked to identify- thE! accused· dtrlng- ·. 
 
the presentation of the prosecution1s case in chief (R. 26 ~ 27} and: no _othe-r · 
 

~.:witness identified tm· accused as the negro who did the shooting~· · · 
'·· 

4. The accused,' ha:rlng'Qeen properly warned of hi~ rights:. was" sworn . 
 
and testified. He €ltated, in substance,_that he received permission to precede 
 
the convoy and tha.t- he drove slowl,i to ·a point near Mogaung, where three · · . . · 
 

· Chinese or Japs flagged him•. The7 jumped on the truck while it was moving . 
 
and one a£·them covered accused with a. pistol~ ~other caz:ried·a. rifle~ . They'··., · 
 
made.·him stop azli turn the truck around, am they took his wallet. TWo of ·-. ·· 
 

· ~em drove a~ in the truck, leaving the third to· guard .accused; ..'The guar~ i: . , , 

took accused into the woods and in a short time fifteen or "sixteen .nion- Japa .. _ 
 
'or Chinese ·came~. 'They questioned him am one hit him with a .ri!le. Then all' : < 
 
·but two left. and tmse two were later relieved by two. others •.. Accused had _bad' 
 
no !oOd. or water,. and when darknes's came he became angry an:l ~an awa.t., .Three;; · 

\ • ,,I. • • ·' ' • :·· .• ·. . •• - •• • • . ... . - ,,. ~· . - ·•. • •, ·:-. 

~ . '. ..: .. ·: .' . 
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shots were fired at him. He returned to the highway, started walking to Warazup, 
and was picked up by three men in a weapons carrier. On arriving at Warazup he 
reported the matter to the military police. Accused was not armed (R. 44-50). 

5. After the prosecution and defense rested, the·court called t~o 
witnesses, namely, Hpaunoi Gawng (al.so referred to in the record as Hpaunwe 
Gam) and La Hkn Hka. The examination of the latter two witnesses was conducted 
by members of the court and was for the most part limited to inquiries as to 
the identity of the assailant. ;'fuen asked if he ever saw that man (the assail 
ant) again, Hpaunoi Gawng stated, "I do not see him again". When asked if he 
would be able to recoe;nize him if he saw him again, he replied, "I cannot 
recognize him.11 (R. 67). La Hkn Hka testified tliat, at the time of the occurrence 
in question, he heard talking and looked back and saw a 11black mantt (R. 68). 
The; witness replied in the negative when asked if he could identify the man if . 
he saw him again.. He did not remember what the man was wearing,. could not say 

. whether he was an American soldier, and did not know to what race he belonged 
(R. 99). . · . . · · . · 

At the conclusion of the foregoing testimony, the trial judge advocate 
11stated, * * * in view of the line of questi.2_ning which the court has been · 
 

pursuing, I would like to call Agent Brisco LCriminal Investigation Divisioi/ 
 
as a witness· for the prosecution" (R. 69) • Agent Briscoe then testified that 
 
on 29 April 1945, during the course of an investigation of.this case, he was 
 
present at a·stockade when an identification lineup was conducted. He caused

the accused to be placed in the stockade where there were five other prisoners· 
 
and he sent for eight more who were then on detail,; A Captain Barnard was 
 
present and Hpa Hka La was brought in. Briscoe then instructed Barnard to 
 
have Hpa Hka La to go along the line and try to identify the man who shot ~he 


girl (R. 70, 71). The witness testified at this point as follows: 
 

11 He L.ifpaka ti/ went dawn the line and had taken four or five 
 
.steps when he turned to Captain Barnard and said something. 
 
Captain Barnard turned to me and srld - - " (R. 71). · 
 

The defense objected to the indicated proposed testimony as hearsay and, in· 

response to questioning by the law member, the witness stated that what was '-' 
 
said by Captain Barnard to. him did uassume the appearance ..of a translation" 
 
and was said within accused's hearing. The law member overruled the mentioned 
 
objection (R. 72) • The witness continued. testifying that Captain Barnard told 
 
him. that Hpa Ilka La was ·afraid to identify the accused. On being assured by 
 
the witness through Captain Barnard that he would be protected, Hpa Hka La . 
 
"proceeded d0wn the line two or three men and pointed out Jones". Hpa Hka La 
 
was then sent outside, the order of the lineup was changed with accused 
 
selecting his own position, and Hpa Hka La. returned and went direct'ly to 
 
Jones (R. 72). Qh cross-examination Briscoe stated that abo¥t five minutes 
 
after the lineup. the prisoners got together and were mumbling. He talked to 
 
two of them who protested that it was not a fair lineup, that "at the time 
 
Captain.Barnard spoke to the Kachin they thought he instructed him to pick 
 
out Jones" (R. 73). 
 

·' 
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At the conclusion of Agent Briscoe 1 s testimony, the defense called 
several witnesses of the lineup stating that this was done "in view of the 
new evidence presented by the prosee1;ftiqn" (R. 74).· 

Private James E. Hunt, a defense witness, testified, in substance, 
that there were between-six and ten-negro prisoners in the lineup, including 
himself; that the native stopped in front of the third man; that the native 
did not speak until Captain Barnard· said something to him; that the native 
then went down the line, said something to the Captain, a.nd pointed to Jones 
(R.- 75). The native first stopped in front of Private Melton Brown (R. 76). 
The native pointed out the accused at the second lineup (R. 76). . 

Private Mexie Jones, a defense witness, testified that he was one of 
the men in the lineup; that the Kachin first pointed out Brown, said something, 
and that the Captain touched the Kachin on the arm (R. 78). At the second - ' 
lineup the Kachin slowed up-in front of Brown, then ca.me down the line-and 
pointed out accused (R. 79) • ( The witness made a statement on 25 May 1945 in 
which he did not mention the'Kachin pointing at-Brown (R. SO)) 

. . 
Agent.Briscoe was next recalled as a witness for the court. 

. 

He testi
fied that the Kachin did not. point to anyone other than Jones but did stop in 
front of Brown and then turned and talked to Captain Barnard {R. 82). 

The accused was recalled at his owri request (R.- 83). He testified that 
the C.I.D. agent caused him to report;. to his office on the day of the lineiip. 
The agent said nothing concerning the case until they reached the stockade. 
He then said someone had· been shot and asked whether accused "would mind getting 
in the lineup". The captain walked behind the Kachin, who stopped in front of 
Brown and pointed at him. The captain said something to the Kachin; they pro
ceeded down the line, and when·they got to accused "the captain said something 
to him and touched him on the ann and he came on and pointed to me" (R. 83) • 
Captain Barnard then asked the C.I.D. agent if that was the man and he said 
yes. .Accused was the only one in the lineup _we~~ng ~enrlis shoes_. The captain 
pushed the Kachin along (R. 85). The Kachin had 'no. troublel the-·second time 
"as he was going by the tennis .shoes" (R. 84). 

·Agent Briscoe, on again being recalled as a witness for the court, stated 
that he instructed Captain Barnard to tell the Kachin to look at -each man as 
they went down the line and the Ka'chin did so. Neither the witness or Captain 
Barnard had his hand on· the witness (R. 88). The witness, Agent Faber, Captain 
Barnard and the Kachin walked down the line together, with the latter two in 
the rear (~. 87) • ' 

. 6. ·The question of the &dmissibility· of evidence 'ot extra-judicial 
identification .has been the subject of discussion in several Board of Review 
opinions~ ~e first·_ opinion dealing with the subject appears to be CM 232790, 
Levi, 1943 (19 B.R. 193); a rape case. Offered testimoiv by an aney- officer 
that _he was pres~nt _in the guard house when the prosecutrix identified the 
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accused was excluded as hearsay on, ruling by the law member. The Board made 
 
no comment as to this ruling. However, in connection with testimony by the 
 
prosecutri.x that she made an extra-judicial identii'ication of the accused, 
 
the Board said: 
 

"Testimony was received to the e.t'fect that on two ~ 
occasions while accused was in the post guardhouse, l:iss Carl, 
after observing him and hearing him talk, identified him'·as 
her assailant. One such identification was ~uali.f'ied and 

·uncertain, but the other was positive. There is a wide diver
sity ·of opinion whether evidence of such extra-judicial 
identification of an accused is coi;ipetent. The recent trend 
of judicial decision, as well as the slight preponderance of 
authority, favors its admission, particularly where the 
identification test is fairly and impartially conducted. 
(Wharton 1 s Criminal Evidence, 11th Ed., 691; Peonle v .. !!.!!! 
(Cal.), 222 p. 148; State v. Frost (Conn.), 135 A. 446; 
Canmonwealth v. Pcmers {Mass.) 1 200 N.E., 562; Pe)ple v. 
Lande {Mich.), 203 N.W., 93; State v. Howie (N.C. , 197 S.E •. bll.T . -- . 

"It is ~he opinion of the Boa.rd of 'Review that under 
 
the circumstances of the present case; evidence of the extra


. judicial identification of accused by Miss Carl was properly 
 
received." 
 

In CM CBI 159, Williama, 1944 (sec. 395(2), Dig. Op. BOJAG1.CBI, Supp I) 
this Board e.xpressed the View that where the prosecuting witness in a. rape case 
erroneously identified a military policeman as her assailant, it was proper for 
the prosecution to in¢~ whether she had made statements out of court incon
sistent with such testi.ritony, and to call, to her attention the time, place and 
circumstances of her former statement, and, upon he~ inability to remember, to 
o!!er proof that she had made such previous identification. It further expressed 
the view that it was improper for the prosecution to elicit testimony from a · 
Criminal Investigation Division 1:1.gent that certain identifying witnesses other. 
than the prosecutrix identified the accused at a pre-trial lineup. It was ·. 
stated that while it is for the court to determine the probative value o! the . 
Witnesses, their credibility, as a: general rule, should not be bolstered up 
bt the testimony o!.others·that they had previously identi!ied.the accused. 
As supporting authority, the opinion quoted the: !olloWing: · 

. II A practice that is quite common rlth police oi'ficials, 
in·cases,Where it is not certain whether the person arrested is 
the one who car.mitted the ~rime, is to have the prosecutri.X 

. point out from a m.unber oi' men the particular one who canmitted 
.the crime. i'lhile such practice is no doubt of material benefit 
· to the prosecution,. the testimony of the police officers or 
others present as to the· identification, commonly called . 
•ext.rajudicial identification,• is generally held to be inad~ 
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missible at the t'rial, as original evidence to prove the 
crime. Some courts admit it mereJ.Y in corroboration of 
the testimony of the prosecutrix" (44 Aal· Jur. 945). 

·,. 	 The Board held, however, that, in view of the compelling nature of the evidence 
of guilt, the admission of the improper evidence of extra'-judicial identifi 
·cation did not prejudice the substantial rights of the accused• .. 

In CM CBI 171, Doyle~ 1944 (sec. 395(2), Dig. Op.' BOJAG, CBI, Supp. I) 
this Board held to have been improperly admitted the testimony of a provost. 
marshal that three identifying witnesses had identified the accused in. a 
pre-trial lineu~ but that this did not prejudi,ce accused because of the.· 
overwhelming evidence of guilt • . 

In Digest of Opinions of the Branch\Of.fice of 
. 

The .Judge 
. 

Advocate 
 
General, North Afr:i.can Theater of Operations, it is stated: 
 

r 

"The investigat~ng oificer, upon ~ross-e.xamination 
·by the defense;. was permitted to testify to certain extra. 
judicial identifications of accused. The proceedings by 
the investigaiing officer were conducted through an inter

. preter and the witness only testified to what the inter
preter reported to him.. ·The testimony was therefore hearsay •. 
Insofar as this testimony was produced by the defense for 
purposes of impeachment, it was not objectionable except for 

.· the fact that the identifications ca.me through an inter- - · 
'preter" (NATO 1490, Johnson et al). · · .· . 

,,_ ·. .."Up~n a trial for rape. witnesses were permitted to . 
testify that the victim and her husband, prior to trial,-_ . 
identified the accused as the wanan' s assailant. The testi 
mony was incompetent but, in view of the uncontroverted · 

' 	 evidence of identity, was harmless" (NATO 423-, Stroud) 
 
(NATO 400, Trevino)·. 
 

"" -, 
. 	 \ 

The following,digest excerpts are also pertinent: 
,, 

. "Accused was found guilty of ,the rape of one girl in 
England in violation of JJi 92, and of assault with intent to 
rape an0ther girl in violation of A:N 93. HELD:· IJ!nALLY . 
SUFFICIENT.' (1) The evidence sufficiently. supported .the trial 
court's conclusi9n that accused was the perpetrator of the , 
offenses against the two victims (discuss at length). This . ·, 
conclusion remains despite his positive denial. thereof and,, · 
his testimony~ supported to some degree by other. wi~nesses/ 
that he was at his station or at least, ret~ning t~ it,. at · 
the time the offenses were committed. (2) Identity::·~>. ·, " 
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"" 	 . 

-- the accusatory identii',ication. Several days thereafter the victim 
became ill and died from a disease caused by the blows he had . 
received in the assault. Held: The record is not legally suf

. ficient to support the findings. The testimony as to what the 
deceased said and did at the sto~ade was pure hearsay, and is 
not excepted from the hearsay rule merely because it dealt with 
the subject of identification. It does not come within the dying 
declaration exception, for it was not predicated upon a realiz
ation of impending death by the declarant; and it does not come 
within the res gestae exception, for the declarations were not 
made at such time and under such circumstances as to be-a part 
of the transaction which they purport to e.:xplain. Furthermore, 
the silence of the accused did not amount to an admission~ The 
majority Federal rule and the rule ·previously applied in military 
justice is that incriminating statements made in the presence of 
accused and not denied by him, although admissible under some 

1 circumstances, should not be received when made while the-accused 
is in custody. Under these circumstances the 11cused has a right 
to remain silent and his failure to deny such • statement may not 
be considered as a tacit admission of its truth (McCa.,rthy v. · 

~ 	 United States, 25 F. 2d 298; CM 248464 (1944), 31 B.R. 293, 3 Bull.
JAG 378). CM 270871 (1945)." (IV Bull JAG 4) _ 

·"Accused was found guilty of rape in Violation of AW 92. 
HEID: LEGALLY SUFFICIENT. (1) Identity: . The identity of .accused 
as the offender was established by the victim and her mother, 

,, 	 •both of whom, as the evidence demonstrates, had previously Sl'\en 
accused at their home two.days before. The evidence of identi'"'. 
fication by these same witnesses at the guardhouse lineup was · · · 
ili!Properly admitted (CM 2(0871, IV Bull. JAG 4), but in view of . 
the other canpetent and compelling evidence of identification, 
no prejudice' resulted." (CM ETO 6554, Hill, 1945; Dig. Op.,~TO
Vol II, p. 456). 	 . . . 

11 Accused was found guilty of the offenses .of rape in 
violation of A11 92; of two specifications Of housebreaking in .. 
violation of JJ'i 93; and of assault by wrongful.ly pointing . a .. 
gun, and menacing and threatening his victim with it, in . . · 
violation of 41'196. HELD::·LEGALLY SUFFICIENT. (l) The evi
~ supported the respective .findil).gs of gti:ilty. (2) Line-up 
Identification: The rape victim testified that she •recognized' 
accused on two occasions soon after the offense. He was then. 
in Ctlf\tody. Following the liberal anct majority rule advocated. ·· 
by Wigm.ore; this Board of Review has held· evidence of extra

. judic1al identification of persons· in custody. properly admis~ ·. : · .· 
·..	· sible, even though the testimony ther..,of was give~ by~a P,erson ·· . 
_other than ·the identifying.party .-!I: * '*. Since that decision, ·: · 
.the Boa.rd of Review, sitting in Washington, held in a manslaughter>" 
case, that• where the only evidence of the accused's identity · 
was that o! third persons to the effect that the victim identi-:. . · 
~ied· accused by word and gesture at the stockade as his assaitant f .. 

.... ·. ·.. . ...' . ,· -· 	 ' ' 
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. . 	:_such evidence was lega.l.l.y insufficient to support a conviction 
~,.(CU 2?0S'71, IV Bull. JAG 4). The stated ground for tha~ deci

.. 	 sion was that such statements were hearsay, and the cited . 
aUthority was McCarthy' v. United States (c.c.A. 6th 192$), 25 
F (2nd) 298. The latter case involved a hearsay accusation · 
but not necessarily identification (Cf. U.S. v. Fox (C.C.A. 2nd 
1938) 97 ;F (2nd) 913). The Washington decision should not be · 

., .	construed as an authority to prohibit testimony by the witness 
testifying in court that he had previously iden~ified the . 
accused in confinement or arrest, for hearsay is not then 

.· 	 j,nvolved * * *·· The most ·recent holding on these points was 
· 1 by the Board of Review sitting in -the .ETO. It was held in a 

. .. .	rape case that testimoey of third partiE!s as to the accused, 
 
by- statements and gestures at a police line parade, was not 
 
prejudicial error· where both such identifying parties posi

tively identified the accused at the trial (CM ETO 6554, Hill). 
 
In the instant case, ifhe vict.~ * * * did not say that she 
 

. pointed out the accused or made aey- statements to lUJn. She 
testified only that she •recognized' him, obviously when his 
features were fresh in her memory. ·The small minority, which 
hold to the extremely narrow rule that. an identifying Witness 
at a. trial may not give te,stimon,y as to his statements and 
acts as .an extrajudicial identification, admit t.estimony of 
prior.recognition***· Her evidence of prior recognition 
was therefore properly admitted in evidence.• (CM ETO 7209 
Williams 1945) 11 · 

. ·.As iridicated by th~ foregoing opinions, precise rules as to the a:dmis- : 
.	sibility of evidence of extra-judicial identification can not be defined. 
(See .Mil. Just. Cir. No. 2, BOJAG, IBT, 30 June.1945) _lJa.rzy' other aspects of '" 
the law of evidence are involved in the question• and must be considered. 
However, the cited opinions set out certain general principles. 

CM ETO 720cJ, ~upra, which modifies _CM ETO 6554, supra; together With 
 
CM 232790, supra, are authority- for the propositfon that an identifying: ... 
 
Witness, having identified an accused in court; may· further· testify t~at .,he 
 
saw and recognized the accused at a pre-trial li~eup or sW~r occa.sion.• 
 
Without d.eciding what our view might" otherwise be;' "t:iut ·in:defer"ence to.the 
 
authorities cited, ·we accept that as the rule iii this jurisdiction.. We . 
 

·believe 41.t better practice; however, for the prosecution·not to introduce 
, such evidence where the accused has been positively· identified in court and 
'that·· 1dentification is not· disputed. In. such cases, evidence of extra-judicial · 
identification ordinarily serv~s no practical purpose and its· introduction may· · 

·give· rise to c;ollateral error. ·rt also appear;s £ran the opinions quoted that .. 
testimony. bi other than the identifying witness as· to extra-judicial identi:_ 
ficat.ion by the identifying witness ma,y properly be elicited in cases involving · 
impeachment,·. surprise or mistaken identification, but' in all such cases a , 
proper !ourid._ation'.shoul~ be laid by examination of the identif~ witness.• 

. . . \ . 	 . ,, 
: : .;., .: . ,_.. 	 , .· 
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·It shoUld be· borne in mi~ that mere contradiction does not constitute' impeach
ment and consideration· should be given to the principle set out in CM 270871, 
supra. and discussed in Cll ETO 7209, supra, concerning the distinction between 
evidence,as to prior recognition and evidence as to accusatory statements by a 

.- . witness and admissions by the accused after he is in· custody. 
. . '·. . 

. We believe the opinions cited, supra, clearly hold that except in cases 
involving. imp~achment,surprise or mistak~n identification, and then only where 
proper foundation'has been laj,d by examination of ,the identifying witness, it 

·.. is error. to nermit a witness other· than the identifying witness to testify · 
that tne'ide~tifying witness identified the. accused extra-judicially~ This 
error \ras colUl.lli.tted in the case now under consideration. Hpa Hka La. 1 s judicial 
identification of the accused was positive and he ~d not been impeached. He 
was not even interrogated as to the extra-judicial identification.· It follows 
that the admission of the prosecution'~ evidence as to extra-judicial identi
fication in this case was error. · 

- ' 

Agent Briscoe 1~ testimony as to· Hpa Hka La. 1 s identification ot the 
accused was also inadmissible because it was wholly hearsay, being based entirely 
upon what he was told by the interpreter (NATO 1490, supra, and CM IBT 64S, 
Simmons, 1945. Also see sec. /AO, Wharton's Criminal Evidence, 11th ed.) The 
interpreter was not present. in court as a witness and the defense had no oppor

. tunity to cross-examine 'him with respect to what he said to Hpa Hka La and 
what the latter said to him. In the absence of such testimony Hpa Hka La's 
conduct in stopping in· front of Brown and later pointing at the accused· can be 
given no probative value whatsoever. We can only conjecture as to the signi... 
fica.nce of what occurred. 

. · In introducing evidence of e:x:t;ra.:.judicial identification, it should be ... 
shown- tnat the identification was made un9.er fair and unsuspiciOus~ circumstances .. 
This particularly applies to identification lineups. In .many records of trial.~ · 
coming before this Board of Review the identifying witnesses are simple peasants 
or cooiies, uneducated, timid, easily confused by language difficulties, and all 
too much inclined to say or do wha~ they think will please the investigating 
officers. In such cases, the court should exercise meticulous care in deter
mining that the witness was not subjected to.in'q)roper influence or suggestion 
and that he fully understood the consequences that may follow an erroneous 
idP'1tif~_cg,tion.. As indicated in CM ETO 3837, supra, a properly conducted 

•.~v.... - •.:.::..r 1<; ,p o...· si.'nilai· test may provide the most reliable and satis
factory co..·rcbor9-tive evidence available. On the other hand, . an improperly 
conducted test may provide tragically .misleading evidence. For that reason, 
all evidence of- extra-judicial identification should be closely scrutimzed 
and received with caution." The "argument of necessit:y" referred to in CM ETO 
3837, supra, in itself suggests -convincing argument' against· the, admission o:t 
evidence of extra~judicial 1.dentification without proper foundation that the 
identification was made under fair and unsuspicious circumstances. · .. 

. 'lihere an itlterpr~ter "is used, the interpreter. shottl.d be impartial and 
disinterested in the· outcome of the test. . In this cormection, we find among 

- 10 
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the miscellaneous papers accompanying the record _of trial in this case a report 
dated 6 lfarch 1945, subject, 11WJ.itary !Zurder Casen', signed by· Captain J ~ 1 

Barnard, whom we assume is the same Captain Barnard who acted as interpreter 
at the lineup at the stockade. The report discloses that Captain Barnard was 
the Civil Affairs Officer, Brit;ish Military Administration, Kamaing; that he 
had investigated this case and was interested in securing a conviction· and 

' ' ' ' ~ 
that he knew accused ts name. It manifestly would have been bettev. practice 
to have selected a different interpreter. • . ' : · 

Did the admission of the incompetent evidence with respect to the 
identification of accused at the. stockade injuriously affect the.substantial 
rights of the accused within the meaning.of Article of ~ar .37? (See sec. · 
1284,· Dig. Op. JAn, 1912-.30.) We believe so~ But for Hpa Hka La's identi-, 
fication of the accused, the only evidence connecting accused with the offense . 
was circumstantial and by no means convincing. .The other two Kachin witnesses 
were unable to identify the accused and the accused had denied that·he was 

. present at the scene of the. crime. Though his story see~ somewhat implausible, 
the only evidence that it was .wholly so lies in the testimony of Hpa ~a La, · · 
the sole identifying witness. That the court did not consider his .testimony 
compelling is indicated by the fact that it. called, on its own motion, Hpaunoi· 
Gawng and La Hkn Hka and saw fit to permit the prosecution to attempt .to cor-: 
roborate Hpa Hka ta•s_judicial identification by introducing, .. over the_ stren-· · 

· uous objection of the. defense, the wholly incompetent _evidence as to the · 
latter's extra-judicial identification~ Yle do not know whether the court was 
in fact influenced by the incompetent· evidence but we manifestly cannot properly 
assume that it was not influenced or. that it considered the competent evide·nce · 
compelling. In the final analysis, the issue was reduced to orie of 'credibility, 
that is, whether the accused or Hpa Hka La was to be believed. 'The admission 
'or the incompetent evidence with respect to' the extra-judicial 'identification 
tended to corroborate Hpa Hka La 1 s testimony and, it would_ be mere conjecture 
on our part to say that the court would have_ found accused guilty notwith
standing the incompetent evidence. -:/ile hold, therefore, that the accused_' s 

· substantial rights were injuriously aff~cted. ' 
"'·' 

. 7. For the foregoing reasons, the Board of Review holds the record of 
 
trial,legally insufficient to support the findings and.the sentence~ · 
 

Judge' Advocate 

- ll 
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CM 9rnT 667. (Jones, Floyd (ml!)) 1st Ind. 
 

BRA.t"\JCH OFFICE OF Till! JUDGE .ADVOC.AT:2 GEl'lliRhL, USF, IBT, APO 
 
885, ·c/o Postmaster, New York, K. Y., 8 September 1945. 
 

. .. . 

TO: Commanding General, Advanc~ Section, APO 689. 

1. In the case of Private First Class Floyd (NL::I) Jones, 
34047689, J650th ~uartermaster .Truck Company, 15Jrd Quartermaster 
Battalion (Mobile), I concur in--the foregoing opinion of the 
Board of Review holding that the record of ~rial is not legally 
sufficient to support the findings of guilty and the sentence,· 
and for the reasons stated there I recommend that the findings 
of guilty and the sentence be disapproved. You are advised 
that the action of the Board of Review and the Action of The 
Assistant Judge Advocate General have been taken in accordance 
with tile provisions of Article of War 50~, and that under the 
further provisions of that Article and in accordanc·e with the 
fourth note following the Article {M.C.M., 1928, p~ 216), the 
record of trial is returned for ybur action upon the findings 
and sentence, and for such further acti_on or rehearing as you 
nay aeem proper. · 

2. When copies of the published orders in this case are 
 
forwarded to this office, together with the record of trial, 
 
they should be accompanied by the foregoing opinion and this 
 
indorsement. For convenience of reference please :place the 
 
file number of th~ record in brackets at the end of the publishe~ 

·order~ as follows: (CM IBT 667). . · · . · .. 

,,,.,,,;;.--r . 

--<(~~.·.v~(:A. ~ 
LL.I"'.tW J. BAO ON, , ---·-,, 

<;oJ..<5nel, J .A.G. D•. , · _) 
.Assi~ Judge Advocate General.. · · 

Incls: 
 
Record of Trial 
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New Delhi, India 
i21 August 1945 
; 

. I 
Board of Review i 

CM IBT 677 
',

UNITED STATES , } ADVANCE SECTION, IBT 
} ' 

v ) Trial by .GCM convened at APO 689, 
. ) New York, N.Y.,·3 August 1945. 

·Private James C. Evans, · ) Dishonorable discharge, total 
.3.3904656, Company "D", l.327th · ) forfeitures, confinement at hard 
Engineer General Service ) labor for 5 years. United States 
Regiment. ·) Disciplinary Barracks. 

liotDIID by the BOJJib° OF REVIEW . 
0 'BRIEN. VALENTINE and l'ONTRON, Judge Advocate·s 

The . record of trial in the case of the soldier above named 

has been examined by the Board of Review established in the 

office ot The Assistant Judge Advocate General in charge of The 

Judge Advocate General's Branch Office, India Burma Theater, 

and the Board finds the same to be legally sufficient to support

the sentence. · 

hn-l'. ~o.ntr.on . · . 
. ' 

-

Judg~ Advocate 

.~ 

. . . 
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CM IBT 6TT (Evans1 James C.) 1st Ind. 

., . 

BRAN:H OFFICE OF 'IHE JUDGE ADVCCATE GURAL, TEF,. IBT, APO 885, U. S• A:rm.y, 
) 23 A~st 1945~ ' · 

. I , ·. 

To: Conmiulding Geieral.; Advance Section, IBT, APO 689, U... s. ·~•. -, · · · 
\ . . . . . , . ·'. (.. . . I .. 

1. In the case o! Private James ci. Evans, .3.3904656~ CompanT D~ 13Z7t~ . ·. 
Ergineer General Service Regiment, attention is invited to the !oregoing ·
holding b;r·the Board of Review established in this Branch O!t1ce ot .The . · 
Judge Ad.voe.ate General that the :record o! trial is legall_y sufficient to . , 
support the aent.ence, which holding is hereb7 approved a.nd concurred in. .. . , . 
Under the provisions o! .Article ot War 5Qi, j'"OQ. now have authoritT to order, . 
the execution ot the sentence. · · · · ·. ' · 

..' 
 
· 2. Attention is invited to the !act that thB miscellaneous papers. · 
 

accanp~ng the record o~ trial include a neurops,..ehiatric report, dated : . 
 
......27 July' 1945, diagnosing accused's mental corxlition as constitutional· 
 
psychopathic state, drug addiction; and indioo.ting that accused was · · 
 
temporarily· irrational. at the tiJ!M3 of the commission ot the alleged 
 
ottenses because of the use of marihuana or "ganja weed•. The n~uro

psychiatrio- report was not introduced in evidence, n01" was accused's. 
 
mental comition inquired i~o in &Izy" wq or brought to the attett.ion 
 
of the court as a matter of defense or mitigation. However, the evid~ce ·· 
 

. adduced.at the trial, when considered in connection with the mentiomd 
 
rep~t, strongly .suggests that accused wa.15 in fact. irrationai because of 
 
the influence ot some drug or intoxicant. No other .reasonable cause fJr 
 

. his viOlent behavior is. aJ:>parent. · · · ' · 

,3. It 1~ not within the province oi the Beard of Review or the Assis... 
tant Ju:ige Advocate Gereral to go out.side of the record of trial in deter- . 
mining it·s legal sufficiency. Therefore, the indicated lliattel'.' ot accused's 
mental responsibility was not. considered µi passi.r:g upon the ~ecord. It is . 
believed, hoSever; that the matter mcv properly- an:!. should be considered bT · 

· the reviewing authority in taking final. action in: this case. · · · · · 

· . 4. Although a.n accused's voluntary intoxication trom the. use o!' drugs 
is not an excuse .for :crime colllllitted while ·1n .that condition, it« 'ltia3' be_ · 
considered as attecting mental capacity to entertain a specific-intent· . ._ 
where-such intent ie a necessary element or the offense-(par. l26a· (p. ]J6) · 

.. )IC1( 1928) ~ 'specific intent is an element of the offenses· ot willful- diS- 1 
. obedience of a coJilmissioned officer umer Article cf War 64 '(Spec. Charge l'.). 
am willful di.sobedieDCe of a non-comn:issioned officer uni~r Article ot.· Waj' · 
65 (Spec~ 2, Charge .II). Therefore-, if the accused in this case was in· faet 
80, much· um.er the influence of d.rugs that he could net .ent ertai1i' a epecitic - ' 
intent' he would ·be guUty_ only ot the lesser iD:luded offenses· ot failure · 

· to obey a superior officer and _a. non-comissioned o.!.ticer unier the 96th 
Article o! War. ·. · " · · 

.. 
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· .~ .5. Becawse o! the stro~ possibility that accused in this case was 
in .fact Una.ble' to e?t.ertain a speci!ic intent,· it is recommended t'ba.t 
consic;ieration be gl.ven to approving onlJ" so much of the .t'i.rxtings ot guilty 
ot the Speci.t'icaf'.ion, Charge I, and Charge I, and Specification 2, Charge 
II, as involves timings ot guilty o! failure to obe;r U?der .Article of 
War 96, an:l that the sentence be reduced accordingly. The two offenses 
ot. failure. to obey would together suwort punishment o!. ni.m months' 

. confinement and the findings of guilty um.er Specification 1, Charge· II, 
 
am Specl.f'ication 11 Charge III, support an additional punishment ot 
 
nine months' eonf1n£1D.ent making a·total o! eighteen months' confinement, 
 
total forfeitures an:i dishonorable discharge. The puniahm:tnt imposable 
 

•uzxler 	 Specification 2,. Charge III, ahoUld not be included in arri.vi~ at 
 
a ma:1imum sentence as accused's discrderly- conduct constitutes m~rely .a 
 
different aspect of the more serious offenses involved {par. 00§.J J!CJ( 
 
1928) •. It is believed that ·u the foregoing recommendation is· adopted 
 
the accused will be adequately punished and the possibf.lity o! a serious 
 

· miscarriage of justice will be avoided. 	 · 
•'·• I ' 	 

6 •. 'When copies of the publ.!shed orders are forwarded to this office, 
they should be accanpanied by the foregoing holding and this inior semant. 
For convenience ot reference an:1 to .facilitate attaching cepies o! the 
published orders to the reoord in this case, it is requested that the fl.le 
nunber o.t' the record aw ear in brackets at' the end. o! the published ,order 
as .follows:· (Cll IBT 677). · 

' .-.·- . 	 ,, 

onel-, J .A.q.D~ 
Judge Advocate General 

- 2 ._ 
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' . . ..,. ..... 
 
UNIJED STATES 
 

.. v. 
) 

·Private First.Class John H. 
Anderson, 34063672, Company

.E, 45th Bngineer Regiment (GS) 

New Deihi, India 
25 August 1945 

~ ADVANCE S~TION, INDIA BURMA, THEATER 

)
) , 

Trial by GC1.!- conveped at APO· 689, 
%Postmaster, New York, N.Y., l August 

) 1945. Dishonorable discharge, total 
) forfeitures, confinement at hard labor·· 
) !or. life. United States Penitentiary, 

l ' 	 HOLDf:m by the BOARD OF REVmll 
I \ I \ OtBRIE?-ra VALENTINE, and FONTRON, Judge Advocates 

.• .·>:, 
L, 1. The· record o! trial in the case of the soldier above named has been 
 

examined by the Board or Review which submits this, its holding, to The . 
 
Assistant Judge Advocate Gereral 'in· charge of l'he Judge Advocate General's· ·, 
 
Branch Office, United States Forces, India l3urma Theater. · 
 

2. Accused was tried on the following Charges ani Specifications:. 

CHARGE !; VioJ.ation of the 92.nd Article of War•.. 
. I 

· S~eci!icatiQn: In-that Private first class John H. Anderson, 
 
.. · Company E, Forty Fifth Engineer Regiment '(G.S), did, , 
 

· · 	 at mile 146.0 of the .Stilwell Road, on or~about 8 June · 
1945, with malice aforethought 1 willfully, delibcratc:cy-, 

! 

feloniously, unlawfully, and with pre-meditation kill 
one male Kachin, Kanau Tu, a human being by shooting . 
h!.:n with a rii'le • · 

CH.AaGE II: Violation of the 93rd Article of Vlar. 
, . . \ I . 

Specification: In' that private first class John ·H. Anderson, 
. . · 	 Conipany E, FO!'ty Fifth t:nginecr Regiment (GS), did, 

at mile 146.0 of the Stilwell Road; on or about 
8 June 1945,, commit an assault upon a Kac_hin female, 
Shega Kaw, vdth intent to commit rape. . < . . . 	 I 

<The accused pleaded not guilty to all specifications and charges and waa 
found guilty of all specifications and charges. He was sentenced to be 
dishonorably discharged, to forfeit all pay nri.d all<:M'ances due or to become 
dtie arrl to be corifined at hard labor at such r lac'".l as the reviewing authority 
ms::J' direct for the term of his natural life. 1'oc rE)viei'd.ng authorit;y; approved,. 

/ 
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the sentence,· designated the United States Penitentiary nearest the port. of 
 
debarkation in the United States as the pbce o! confinement and' forwarded 
 
the record o! trial pursuant to .article 01' War 50i. " 
 

J. E\ridence !or the prosecution:. 
Shega Kaw and her husband, Kanau Tu, both Kac~s, lived at ~a~ Kha.um, 
 

ten miles from mile 146 of the Stilwell Road (R.· 6). On about 8 June 1945 a 
 
colored soldier identified as the ·accused (R. 121 1.3) picked them up in a truck 
 
about a mile t'rom.·Lalawn Ga~ He drove them to the cam-P entrance near Sinlum 
 
about: 4:00 .o'clock·where he stopped the truck am the two Kachins got out and . 
 

- started home· (R. 6, 7, 25). The accused left his truck and'asked Private First 
Class Tuteon, the sentry at the gate, to loan him a rifle to shoot chickens~ 
Upon receiving the gun accused called 11 Hey, Joe" and follwed aft.er the Kachins: 
(R. 25 ~ 26). Ho approached the couple and shot Kanau Tu as .the latter. raised 
 
his h.aM in a nsalaamu. Kanau 'IU fell down and died (R. S). His. !ace was 1 
 

bloody (R.·8) and he neither spoke nor moved thereafter (R. 12). Prior to 
 
being shot,, Kanau Tu, had been in good health (R:. S). Accusod dragged the body 
 

, of deceased into ~he 1 water and caught· and dragged Shega Kaw from the water as . 
she followed her husband rs body (R. S1 9) • He prevented her from taking a . ."' 
knife from the boey (R. 9, 17). The· accused then open~ hi~ 11dungi11 and . , : 
11ttempted to have intercourse with the struggling woman but was' unable to get an 
erection, Shega Kaw then 'ncd into the jungle followed. by the accused who 

1 

grabbed her/ i'orced her to lie flat on the ground a.nd again attempted to have · ' 
intercourse. Again he was unable to secure an erection and Shega Kaw grabbed : " 
and s~eezed his testicles and penis which were at tho time outside his pants. · 
ACcused choked Shcga Kaw into unconsciousness (R. 9,·10,·11).· ·When she revived 
she ran into the jungle going to Lashu Ga village (R. 111 15). About five . :. 
minutes after accused had ,borrowed 'futeon IS rifie the latter heard &. shot fired 
and some twenty minutes thereafter accused returned t~ the guard post. He there 
told 1'utson;. 11 /X!mssed 1t11 • One bµllet was missing i'rosn the rifle·a.rxl there . 
was Sand in· the weapon as well ,as on the -accused's· clothing. . ,.\ccused told Tutson · 
to say lino•• if. the guard were asked if he had seen natives in the truck ot · · . -' 
accused.and also told 'futson t,o say that accused had stayed around the guard 
house .from 4:00 to,4:30 if any questions were asked concerning that matter·· ·· · 
(R. 26). In a subsequent statement made to an officer the accused :,aid that he 
had not fired tho gun (R. 23) • , , . · : .. 

. The following day, 9 June, two officers ~nt to tm Tanai R{~r, near mile · 
146. Shega Kaw was trere. Under their direction a native recOV"ered and. broiight, . 
to shore the dead body of a Kach:tn. Shega Kaw threw heraelt upon the body and · 
washed~the·JnUd off (R. 21). The bod;r was bloated and not moving 'or·breathing 
(R, 20, 21, 24). ~ere were wt>unis in the hand and jaw (R. 11, 20) 1 which 
 
probably- could not. have been infl.icted by a· gun !ired .from a prone position 
 
(R. 22}. Ueutenant Favere stated tmt in his opinion, ba.sed on civilian police 

. experience, ·death. was probably caused by the shot (R. 20). ?Jo knife was found· 
/ on the body', but ±t might have slipped oft (R•.37). · ,~ · .. 

4. Evidence for the defense: 
'' 

j ' - ' •t I } '. '· \_ 

The ac::cused h<lving been advised of hi; rights elected to be sworn end 
 
~esti.f:r. He. et~ted that on 6 Jurk he had picked up· the t ?«:> Kachiris. The man . 
 
said he would suppJ.r accuaed a llbibill in retu?'Jl !or some rice. .Arrangements 
 
. -· 2 -· :. , . 
 






' . . (2.17) 
were ma.de to·meet at the ICachin camp at 4:00 the tollowing day. »eordingl;y_,..on ' 
the next dq, accused pi~ked up the Kachin and a "bibi" and drove to the old : , , 
motor pool in E area where the oouple started into tm ·woods (R. 31), Accused.' 
asked l'utson tor a rille to kill chickens, called nHey, Joe" and .t'ollowcd the 
natives •. Thirty rupees, in.stead of rice, was paid to ~he K<ichin man who then 

· told accused to go ahead {R. 32), The accused took the ·woman to the rivor bank 
where ,they lay- down and began having 'i~ercourae en. ,32, 36). The old man kept 
bolleli.ng am accused looked up and saw him advancing soma four or tiw teet 
a.way with a knife in his ham (R, 35). ·On seeing the native walking toward him 
at· a .fast pace accused' got t.o his knees; grabbt d his ritll3 and shot hi.in (R. 321 
34, 3.5) • He did not. throw f:.he body ink the river (R. ,36). The woman grabbed 
the testicles o! accused l':l:ioreupon he choked her, He :returned to the t..ruek . 
(R. 32), where he told Tut son to aay "ycsu if' asked whether accused had been at. 
 
the guard houae from 4:00 to 4:30 but did not tell Tutson to deey having ~en 

nativee in the truck. Ho also said, •I missed iV 1 to Tutson (R. 35). the 
 
rine WU taken along !or protection since lltheyn carry· long open knives and . 
 
are kno~ to "cut your bead oft" (R. 32). Con.aequently', acc~ed did not knew 
 

'what would. happen, · Although he th~ght he had a good "dcal11, he thought his 
head ·might be cut of£ (:a, .34) • · · · · 

·. \ . , ' . . . 

Several 'Witnesses testified that accused bore a go6d reputation, got along 
 
well with biS usoeiates, and' satisfactorily per.formed his ndlitaJ7 duties . 
 

· (R. 28,. 30) • ·. . 

. s. ~The en.dence is not. cQllplex. an.1 presents little difficulty-. l'hat, 
presented by the prosecution shows the accused following a married .Kachin· couple 
to a ri-ver bank,. wher~, vet th a borrowed rifle, he shot the unresisting husband, 
threw the body into the water, 4ragged tho·wite from the river ani_twiee assattl.ted 
her in· attempte to have se~al intercourse, !inall1 desiBtil'lg only atter he ~¢, 
choked the· woman into insensibility.· l&rder is'· defined in the Manual as "the · 
unlawtul killing o! a hwnan being llith malice atd:tethought" (par, 148!, UQL ' 
1928,. .P• 167). Ma.lice does not ,necessarily meai+ hatred or ill. ldll toward, the 
person killod nor an actual intent to tako lite. Neither must :l,t l\Ave exi.at~ 

·tor ,fl.JV particular time.before the homicide it'ii exist when the act ia 
con:mitted. ualic• aforethought may mean·eitti~r an intention to· cause the d~ 
ot or grievous bodily ham to aey person, ·whether killed or not, or lmow1edie 
that· :the act which causes death \'d.ll probabJ., cause death or grievous bodily · 
hum to acy person (Ibid. p .- 166-.169) • Such st.ate c! mind m;q be implied or .. 
presU1I1od trau the use ot a deadly .weapon (26 Am. Jur. p .. 362). In our opinion 
the evi,den~e ot the prosecution clearly establiahos the ottense ot murde~ within 
the above definitions. Although there was no OJCport medical testimon,y as to ,the 
·O.tuse o! death it does not appecµ- that in this case such evidence was :required.. 
There was direct evidence as to the character am location ot the wounds intllcted 
on the deceased, and hi$ subeequent death.. By' an, eyewitness it was ahown tha.t · 
~er bein8 ahot the deceased tell down, bis !ace was ploodyand that he neither 
I.Poke nor mo\red, The witness said that Xana.u 1'l died.. Prior to the ahooting he 
had been in good health. A lay wi,tnesa gave hie opinion that death was due to 
the .shot• All this e'Vidence was admissible (40 c.J.s. PP• 1202.. 1204). No 
contention ne made nor were u~:re facts or circumstances from which it might. 
:reasonabl;r be interred.that death reaulted from causea other· than the injuries 

http:bolleli.ng


(238) . 
·inflicted by- accused, The cause o! death was adequately established. 

' ' ' An. assault with intent to coa;nit rape" is an attempt to commit. rape in 
which the overt act ar.iounts to an assault upon t~e woman intended to be ravis~d 
(par. l49b HCM 1928, p. 179). Two physical. assault,s are shown to have bee~ ·.. · 

·made against the person of Shega Kaw•. The int.ent 'Yd.th. which they were conr:u.tt~d. 
1t1a1 b!;l inf~rrcd !ram the actual attempt. to .have inte+course with her, the . · 

· conswmnation of l'ihich was prevented only by,his 'present physical inability, · 
. ,' . -. 
/ • ' . . t - .. . . '. • ~ 

. The de!ense inte.rpoeiad by,the accused. that his attenpted intercourse: was. . 
· wit}\ the consent of Sh('·g'?.. (~J:w. as a result of a monetary consideration paid, and · . 
that he shot the decea~ed j_:1 so;;l!-defense as the J,.atter came .at hilii with a knife 
is no~ t'oo impressive when c:~bjccted to close scrutiey. :_Why a viciou~ att~ck ·: • 
with 'a knife s~ould be m.:l•ie !\lpon th~ accused while~ he was engaging in intercourse 
only in pursuance~o.t p:rev~.ous arrangements, is .difficult to comprehend. The·. 
denial ot accused thoi·~ he had fired the rifle which he had borrowed 11 to shoot 
chickens11,·anc1. his eff(,)rt to C()ver up·his whereabOUts and actintie~ as evidenced 
b;r .his· conversation w:4.tl'1 the guard Tutson do· not· add to the likelihood. of his 
.etocy. In any even'.:.- t.he court. was the juige of the credibility of the witnesses 
and the \veight'to be attaehod to their evidence (par. 124!,. t."CU l92a,. l>• 132). •./·and we are not· warranted. in sey!ng that in this· case its findings were· not ..·· 
justified. . ·. ,.. : . . 

.\. -.. ' .. . . ' ,.. . ~ ...... - ' " . 

.	- . . .. 6. ·:.Th~ charge sheet ,_dis~losos the present &ge. of the ac-cusod to be 
26-3/12 years. He was inducted on· 8 August.1941 and had no prior service. · 
There ;was evj,d~ce of one previous conviction by IU!ll!lliar'1 colirt-mart1al tor · · ., . 
c.bscnoe withou~ leave from ll '.Jum to 16 Junfi· 1944 •. -.. · · · · , 

'' .· 	 " ' . 
.... ,., • • "1 •• • • ···: .... 	 

, . · 7. ·The court wais logall1 c.onstit.uted and had jurisdiction of the person· 
.	ot accused and ot the oftonsos. No errors injuriously a.t!ecting the substant.~al 
rights o! tne" accused were committed during the: tt-ial; It is the;opinion or the 
Board of Review that _the. record ot trial ~s legally sufficient to support the . · 
eent.ence, • Confinement,, in a penitentiary is·. authorized by Article or. Vlar. 42 for :· 
the offenses or murder and assault with inten~ to comnit rape.•. l!urder is an · 
offense :or·a civil.nature a.nc punishable by penitentiary continement:by section8 
273 and 275,. Criminal Code of the.United States- (lS U.S .C.A._ 452, 454). - Msault · . 
with·intent·to ccmnit rape b likeWise an offense of' a civil nature and punishable 
by penitenti<IX'y confinement by sect.ion 276, Criminal Code, ot the United States 
(ls u.s.c.A. !+55). · · _ · _· .'. - 

'. ~ '·' "_.. I ' 
- .~ . '·:;-	 ., .·· -· 

-'.. ·... 
' • ~ <. 

. , ·.. · .. ls{ John a.· o•Brien · ; ·Judge Ali1'~cate ; · 
0 

- isl Itimous· r. Val~t~e · .~ JU<iie ~~~~te'::;·: 
~ ~ ..' 

" ... 

.. /s/ John F. Foqtron ·~· ·Judge .. Mv6cat~ ~ > 
I 

\ - 

' . - 4·~: .. 
" 
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WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
Wl_TH THE (439)

UNITED STATES FORCES IN.DIA BURMA THEATER. 

New Delhi, ·India 
29 August 1945 

Board ot.Revfew 
CM IBT 679 

U N I T E D· S T A T E S ·) .ARMY AIR FORCES, INDIA BORMA THEATER 
) 

v ) Tri8.l. by GCM convened at ~O 690,
) % Postmaster, New York, N.Y., 24 

Second Lieutenant Chester - ) July 1945· Dismissal. · 
Stachiw, 02065845, Air Corps,} 
49.3rd Bombardment Squadron, )
7th Bombardment Group (H) ) · 
All. ) 

HOLDING by the BOARD OF REvfEW' 
· O'BfilEN, V.ALENTINE and FONTRON, Judge Advocates 

l. The record ot trial in the case ot the officer above 
named bas b.een examined by the Bpard ot Review which submits · 
this, ·1ts. holding, to The Assistant Judge Advocate General in~ 
charge ot The Judge Advocate General's Branch Ottice, United 
States Forces, India Burma Theater. · .. 

' . . . 

· 2. .Accused was tried on the tollowing ·charges and Speci
fications: .· · 

CHARGE I:__ Violation ot the· 94th Al:':tiole ot War. 

Specitioation: · In that Second Lieutenant Chester Staohiw, 
. ACr 49Jrd Bombardment Squadron,· 7th Bombardment Gr~up 

(HJ AU, did, at or near Asans~l1 India , on or about . 
. 16 May 1945, knowingly and wilnul.y apply to his own . 
use and benetit,a 4 x 4, •ton truck automobile, ot 
the value O't more.tllsn '50.00; property of.the United 
States, furnished and int~nded t'or. th.e military, service 
thereot. . . · · 

CHARGE .II: Violation ot the 95th Article. of War. 

Specification 1: ,In that Second.Lieutenant Chest~.Staohiw, 
AC, 49.)rd Bombardment Squadron, 7th Bombardment G~oup \H) 

.. ' . . 

.. - l' 
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AAF did at or near Asanson, India, on or about 
16 Ma:y 1945, ~1th intent to deceive Corporal Salvatore 
Tarace, 1J65th Military Police Company Aviation, who 
was-·then in the execution of his duties as a member 
of the military police, officially state to the said 
Corporal Salvatore Tarace that his· {Second Lieutenant 
Stachiw's) name, serial number, and organization
were Second Lieutenant C. Jackson, 0-726876, 49Jrd 
Bombardment Squadron, J.PO 217, which statement was 
known by the said Second Lieutenant Chester Stachiw 
to be untrue, in that his correct name, serial number, 
and organization were Sec9nd Lieutenant Chester· 
Stachiw, 0-2065845, 49Jrd Bombardment Squadron. 

Specification 2: In that Second Lieutenant Chester Stachiw, 
ACl 493rd Bombardment Squadron, 7th Bombardment Group . 
(H1 .AKE ,harlng knowingly and wilfully applied to his 
own use and benefit a 4 :x 4, t ton truck automobile, · · 
of the value of more than $50.00, property of the .· , 
United States, turnished and intended tor the military
service thereof, did, at or near Asansol, India, on 
or a.bout 16 May 1945, wilfully, unlawfully, 8Ild wrong
tully make an offer to Corporal Salvatore Tarace, 
1)65th Military Police Company Aviation, who 'Was then 
on duty a~ a member of the military police, of Rs •. 50/--,
in an effort to induce the said Corporal Salvatore 
Tarace not to.make an official report of the tacts 

' 	 and circumstances of his (Second Lieutenant Stachiw's) 
misapplicatio~ of the said automobile, which it was 
the duty of the said Corporal Salvatore Tarace to do. 

The accused pleaded not guilty to and was found guilty or 
all specifications atd ·charges. He was sentenced .to be dismissed ·· 
the service. The reviewing authority approved .only so much ot 
the findings or guilty o:f' the Specification, Charge I as involves· 
a finding that the accused did, at the time and place alleged,
knowingly and willfully apply. to his own use and benefit a 4 x 4 
k ton truck automobile, of some value, property of the United 
States, furnished and intended tor the military service thereof, 
and only so muc~ ot the findings or guilty of Specification 1, 
Charge II as involves a finding that the accused did, at the , 
time and place alleged, with intent.to deceive Corporal Salvatore. 
Tarace, 1365th Military Police Com~any, Aviation, who was then· · 
in the exec~tion of his duties as a rem.ber of the Military Police; 
officially state to the Said Corporal Salvatore.Tarace that his 
(Second Lieutenant Stachiw's} name, serial· number and organization 

- 2 
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were Second Lieutenant C. Jackson, 0726876, 493rd Bombardment 
 
Squadron, which statement was known by the said Second Lieu

tenant Stachiw to be untrue, in that his correct name and or

ganization were Second Lieutenant Chester Stachiw, 493rd Bom- · 
 
bardment Squadron. The findings of guilty of Specification 2, 
 
Charge II, and of Charges I and II were approved, the sentence 
 
was approved and the record of trial was forwarded for action 
 
under the 48th Article of War. The confirming authority con

firmed the sentence, Withheld th.e execution of the sentence and 
 
forwarded the record of trial ptirsuant to Article of War 50i. 
 

3. On the evening of 15 May 1945 Lieutenant .Alfin, 9th 
 
Bombardment Squadron, 7th Bombardment Group (R. 5), borrowed a 
 
jeep from the Engineering Officer of his organization, obtained 
 
a trip ticket therefor (R. 6) and he and Lieutenant Kleman went 
 
to a dance at the Engineering Institute at .A.san~ol (R. 5, 6).

J.bout 2230 hours Lieutenant Kleman borrowed the jeep from Lieu

tenant Alfin, returning it an hour later to tbe spot where it 
 
had been originally parked (R. 6, 8). The jeep was missing at 
 
0030 hours when the two officers went out to leave (R. 6, 8}. 
 

· At·that time Lieutenant Alfin had given no one permission to 
use it (R. 5). The loss was reported to Corporal Salvatore 
Tarace, the Military Policeman on duty at the Institute (R. 6)
who secured tho license number by calling the military police 
gate at Ning~ where the jeep was listed under Lieutenant Alfin's 
name. Tarace then sent Sergeant Shake and Private First Class , 
Taylor to check the vicinity (R. 10). Tarace wore an 11P bras
sard {R. 17). At 0200 hours, 16 11ay 1945, the jeep, whose descrip
tion and serial number had been :rurnished by Tarace, was apprehend
ed on the Grand Trunk Road in Asansol. Lieutenant Stachiw and 
a.n Indian were in the jeep and the former drove it back to the: 
Institute where Shake reported to Tarace (R. 14, 15). Tarace . 
went out where the jeep and the lieutenant were (R. 15). The 
accused, whom Tarace knew and referred to at the trial as C. 
Je.ckson, told Tarace that· his name was C. Jackson and his 
serial number 0726876. He stated that he bad no identification 
papers. A truck driver, Van Vliet, vouched .for accused as being 
an officer of the 493rd {R. 11). At that time Van Vliet did not 
know h1s name but learned later the same night that it was 
Stachiw (R. 18). During the conversation the accused told 
Ta.race, "Lt. Aifin is willing to forget the incident. Why can't 
you forget it. You are trying"to get me in trouble", and o.ffered 
Tarace .fifty.rupees to forget it (R. 12} and not send in a re
port (R. 13) •.Two weeks later Tarace saw "Lt. Jackson" at an 
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investigation in the 493rd orderly room and learn~d that the 
latter had given a talse name (R. 12). The same Jeep that 
Lieutenant Alfin had driven to the dance was returned to him 
by the military policeman at 0300 hours, 16 May, and the two 
of'f'ice;rs drove it back (R. 6, 9).· The records of the 49Jrd 
Bombardment Squadron disclose no Second Lieutenant C. Jackson, 
serial number 07268?6. The 66-2 form of' accused, signed by.
accused,· shows his serial number to be 02065845 \R. 20). 

4. The defense presented no. evidence. The accused having 
been advised of' his rights by defense counsel elected to re
main silent (R. 21). 

5. There is sufficient evidence to justify the finding
that the,jeep in 'Which accused wasapprehended was that driven to 
the dance by Lieutenant Alfin and taken therefrom without his .. 
permission. However, evidence that the serial number on the 
jeep found in possession of accused by Sergeant Shake corresponded 
to that given the latter by Tarace who in turn secured it by
'phone from the military police gate,was not competent to estab
lish identity of the vehicle. 

· There was no direct evidence that the vehicle taken by ac
cused ~~s a 4 x 4, i ton truck, the·property of the United 
States furnished and intended for the military service th~reof. 
Proof of such elements may however be supBlied by circumstantial 
evidence. In paragraph 150i, Manual for ourts-Martial 1928, 
yage 185., it is said: - · . 

"Although there may be no direct evidence that the 
property was at the time or the alleged offense property
of the United States furnished or intended tor the military
service thereof, still circumstantial evidence such as 
evidence that the property was of a type and kind furnished 
or intended for, or issued for use in, the military service 
might together with other proved circumstances warrant the 
court in inferring that it was the pro_perty of the United 
States, so furnished or intended". 

The vehicle was referred to as a jeep throughout the trial.' ·A 
jeep is a recognized standard Army vehicle (CM 237858, 24 B.R. 
127, 131). In the common parlance of the A:rm:y generally, with 
the exception of the Armored Command, and certainly within the 
India Burma Theater, the term refeisto and means the comm.on 
standard Army 1 ton, 4 x 4 truck. The vehicle was borrowed from 
an officer ot the 9th Bombardment Squadron, 7th Bombardment Group, 
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tram which it may reasonably be inferred that it belo~ged to, 
 
and was f'or the use of, that organization. It is contrary to 
 
connnon experience in the .A:rmy- that a vehjcle so distinctively

an item. of Army equipment would be the personal property ot 
 
the officer rather than organizational equipment.- This con

clusion is ·:rurther strengthened by the tact that the jeep was 
 
dispatched by trip ticket, the method prescribed in paragraph

6,!, Army Regulation 8.50-15, 28 August 194.3, tor dispatch ot 
 
government vehicles to individuals tor non-tactical purposes.

In CM 248919, 31 B. R. 377, the accused was charged with mis

appropriation of two :; ton, 4 x 4, trucks in violation ot 
 
Article of War 94. The vehicles were referred to throughout

the record· as "peeps" and were shown to have been taken trom 
 
the possession of' a military policeman while on duty and f'rom 
 
a base motor officer. It was held that such tacts were s~t

ficient tor the court to inter that the ·vehicles were property 
 
ot the United States furnished and intended for the military

service thereof' and that failure to refer to thein. by their 
 
proper description was not material since it was well known that 
 
in the parlance of' the Armored Command, a "peep" is a t ton, 
 
4 x 4, government truck. In the instant case it is our ~pinion 

that the evidence justified the inference that the vehicle was 
 
property ot the United States, issued and intended f'or its· 
 
military service and that the vehicle taken by accused was 
 
that alleged in the specification. 
 

The value of' the jeep was not shown, but as said in the 
 
Review of' the Theater Judge Advocate, it may be interred that 
 
it possessed some value {par. 149,g~ MCM 1928, p. 17,3). AJ3 no 
 

·confinement was adjudged the variance between allegation and 
.Proof' was not material (CM 244666, 28 B.R • .379, 385)• The 
findings of' guilty of Charge I and its specification appear to 
be supported by the record. It was not necessary for accused 
to have come into lawt'ul possession ot the property applied to 
his own use. (The misapplication of government property is in 
violation.of.Article ot War 94 whether control ot the property,
is obtained right:t"ully or wrongf'ully {CM 243287, 27 B.R • .321), 
III Bull. JAG P• 236.; .CBI 195,, Supp •.~I. Dig. Op. CBI 19). . 

Under Specifications 1 and·2, Charge II the accused was 
:round guilfy, in substance, ot giving a false name to a mili 
tary policeman who, was in the execution ot his duties, and of 
attempting to bribe the latter. not to make a report. The ·evi
dence sutf'iciently establishes the commission ot both otf'enses. 
Winthrop's Military Law and Precedents, Second Edition, Vols. 1 and 2, 
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Reprint 1920, on page 7171 cites several examples ot conduct 
. unbecoming an officer and a gentleman, among •ich are: giving 

a talse'name tO an otticer ot a provost guard on being arrested; 
attempting to pass the guards with a false pass·and.by an.assumed 
name. A talse otticial statement to a: guard on duty at the main 
gate ot his station has been held to_be conduct-or a similar 

. nature and to violate Article of War 95 (CM ETO 1953, Dig•. Op.· 
ETO p. 586). ·.The o:f'tense ot bribery is tainted with corruption·

··and.moral turpitude (CM 248104, 31 B.R. 137, 143). Consequently,
'it seems that aJl7 attempt on the part or an,otticer to induce a. 
soldier to violate his duty by ottering him money is clearly_·
conduct nich does ~ot contorm to the standard expected ·ot a, 
gentleman and required ot an ot:f'icer. Particularly is that true 

. when the bribery -is attempted to e·scape detection and prevent
apprehension/ as a wrc;>ngdoer. J;t ·is the opinion ot the Board ot · 
Review.that both ottenses alleged and proved UJ:l.der Charge II come 
within, and violate ·the provisions ot, the 95th .Article ot War. 

.... } 	 

·. 6. The charge sheet shows the accused tO_.be 21 years ot age
and that he 118.S coJIDD.issioned a second· lieutenant, AUS, on .31 'July
1944. - There is no record· ot previous convictions. · · ... ·· .. ' · · 

. .. . . . · ·..... · ~ :... · • · > ~ ·. -<·t~~-;··c'· :~ · 
· · '_ 7. · The court ·was legai17 ·constituted .and had.:.Jurisdiotion ' 
:.:.ot the accused and ot the ottenses · charged. No errors· injurious- . 
· 17.·attecting the substantial rights ,ot the accused were committed 

during the trial.· It is the opinion ot the Board ot Review .that · 
_.·the record ot trial is legall7 suttioient. to eupport the'. tindinga 

as approved and the sentence. Dismissal is mandatorr upon a · · _. 
. . r'40n"d..c~ion'.ot.a Tiolation ot Article ~ War 95 and is authorized 
' ·: ~; tti>on conviction· ot a violation at. Article. ot War 94.. · 

'{• • '\ ' ' ' : ,~ • • • /'_.; I • > ' ' ' • •'I • :, l >o. • • • 

. ' 
') 

;,p.~""'..c;~~~~~ia...-• .Judge A~~ooate · 

' Jw\ge 'AdVOC@.te'.~{~\ 
. .• 1': 

. I : 1 · . ' 
: . . . . ~ 
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C~s)CM IBT 67-9 (Stac.b,iw, Chester) . 1st Ind•. 
. . ' 

1 	 . 	 . 

BRANCH OFFICE.OF 'rHE JUDGE ADVOCATE GENERAL,USF, IBT, APO 
885, c/o Postmaster, New York, .N. Y., 1 September 1945. . 
 
To: Commanding General, United Stat.es Forces, India Burma 
 

· Theater, APO 885• · · 
 

. 1. In the case ot Second· Lieutenant Chester Staohiw, 
 
0-2065845; ·Air Corps, 49Jrd Bombardment Squadron,_ 7th Bomb


:. 	 ardment Group (H), AU, attention is invited to the foregoing 
holding by the Board ot Review est'abl.ished in .this. Branch 
Office ot ';['he Judge Ad.voca.te General that the record or · 
trial is ·legally sut:f'icient to support the t'indings as ap
proved and the sentence, which holding is herepy approved . · 
and concurred in. _Under the provisions ot Article ot War 50i, 
you now have .authority to order the execut~on of the :sentence. . 	 . . . . . 	 . 

· 2. ·when copies of the published orders are :forwarded to : 
 
this ottice,' they should be ac09mpanied by the foregoing . . · 
 
holding and this indorsement. . For convenience ot ref'ere110 e 
 
and to :facilitate attaching copies of the. published orders 
 
to the record in this case1 it is requested·that the tile 
 
number of the. record appear in brackets at the end ot the 
 
published order .as follows: (CM IBT 679) . 
 

/p•.;.o:....,....AM ;r. BAO ON~ 
nel, J~A.G.D., 

Judge .Advocate ~neral. 

: (Sentence orde~ci execute~. GCl.D 37, IBr, 1 Sep 19!tS) 

http:Ad.voca.te
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New Delhi, India 
.10 Sept~ber 1945 

Board of Review 
 
OJ IBT 680 :.,, I. 
 

U N I T E D· S T A T E S 	 ) ADVANCE SECTION, INDIA BURMA THEATER 
. ' ) /' \ 

v ) Trial by GCM convened ·a.t Myitkyina, 
) Burma, 29, 3o June 1945. Hauser: .. 

Second Lieutenant Thomas D. Coles, ) - Acqu;i.tted. Coles: Dismissal,· total 
0-1556702, 34S0th Ordnance Medium ) · f~rfeitures, confinement at hard 
Automotive .Maintenance Company, and ) !abor for six years. United States 

) Penitentiary •. 
Technician Fourth Grade Frederick ) 

· W. Hauser, 35019$23; Hqs. 75th ) 
Ordnance Battalion. ) 

HOLDING by the BOARD OF REVIEW 
0 1BRIEN, VALENTINE, VAN NF.SS and FONI'RON, Judge Advocates . 

. . 
, 	 . 1 •. The record of.trial in the case .of the officer arid enlisted. man above 

, named has been examined· by the Board of Review which suhn:it s this, its holding, 
to The Assistant Judge Advo~te General in charge of 'I'h~·Judge Advocate General' 
Branch Office, United States Farces, India Burma Theater. · 

~·- Accused were trie_d on the folloWing Charges and Specifications;. ' 

CHARGE I: Violation of the CJ.3rd Article' of War. 

Specification: In that Second Lieut.mant Thanas D •.Coles, 34SOth ·. 
· Ordnance Medium Autanc:tive Maintenance Company (at that time · . ·. 

a member of the ll5th Ordname Medium Maintenance Canpany),; ·· 
.. 	 arxl Technicl.ai Fourth Grade Frederick w. Haiiser; Head(parters, 

75th Ordnance Battalion '{at that .tine a member of the ll5th · 
Ordnance Medium Maintenance 'Com:piny), act~ jointly,· and in 
pursuance of ·a common intent, did, at or near the village of 
Sein, near Bhamo, Burma, on ar about 6 Yay 1945, with intent · .~ 
-f!o do. bcdily harm, canmit an· assault upon Ma Swe Mi by· forcibly 

, and· against her will, removing her from the residem_e occupied 
. by Mg Hla Shwe. · · · 	 · · 

) 	 . 

CHARGE II: Violation of the 92nd Articl~ o! War. 

;.1
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Specif!.cation: In. that Second Lieutenant .Thomas D. Coles, .3400th 
Ordnance Medium Automotive Y.aintenance Company (at that time : 
a member of the 115th Ordnance Medium Maintenance Company) 1 

and TecMician Fourth Grade Frederick W. Hauser, Headquarters, 
75th Ord.ranee Battalion (at that time a member c4: the ll5th , 
Ordnance Medium Maintenance Company), acting jointly, and in 

~ .. pursuance of a common intent, did, at or. near tm village ot , 
· 	 Sein, near Bhamo, Bu.ma, on or about 6 Mq 1945,. forcibly 

am feloniously, agilnst.her will, have carna.l. knowledge ot 
Ma Swe Mi. · 

. Each accused pleaded.not guilty to all Specifications and Charges •. Ac.cused 
Hauser was .f'owli net. guilty. Accused Coles was .f'oun:i guilty of all Specifications 
and Charges and sentenced to be dismissed tm ·.service, to forfeit all pay and 

·allowances due a- tQ become due and to be confined at hard labor for the rest 
o! .his natural life. The reviewing authority approved the sentence and forwarded 
 

·the record of trial for, action urx:l.er Article or War 413. The confirming authority 
 
.·confirmed only so much of .the findings of gm.1ty of the 'Specification, ·Charge· I, 
 
and Charge I as involve~ fimings that accused did, at- the time and place alleged,· 
 
commit an assault upon Ma. Swe Mi in violation of the 96th Article o! War. The 
 
confiming authority confirmed the findings of guilty of the Specification, · 
 
Charge II,· and Charge II, but· reduced the period of confinement to six years. 
 
The execution of the· sentence was withheld and the record o.f' trial was forwarded 
 
to this office for action pursuant to Article of War 5% • 
 

.. J. Evidence for tm prosecution• 
....'". 

• • 	 'I • 

. As Technician Fourth Grade Frederick W. Hauser, who was jointly trie4 with 
Second Li1lutenant Thomas D. Coles, was acquitted ~the court, this.opinion will .. 

. b.e .cx>ncerned only With Lieutenant Coles, who will hareafter be referred to as 
accused. · ' · 

. l 

: . On the evening Of. 6 May :J.945 at ~about .midnigh~ accused (R.- .3.3), in company · 
with two Indians,, entered the house of Mg In.a Shwe, ,~ch is in the village '?f 
Sein, about ·.five miles .(-rom Bhamo, Burma, and ·in which Ma Swe ·}.Ii, a 17-year old . 
Burmese woman, was sleeJlng (R. 7, 15, 2.3, 29, .30, 5.3) •. The husban:l o! Ma Swe' 
Mi was away at the' yilla~e o! Nanzin and far this .reason she was spending the 

. nigh\; in the house Of her,unc le, Mg Hla Shwe, nearby (R. 12, .30). Members of 
accused's party had sho?"tly before entered the nearby houses of Ma Tu and. .Ma . · 
Swe Mi (R. 2.3-25)."" :;Ac.cused had a carbine in his hands (R~ B, 30) when he. entered 
Mg IO.a Shwe 1s house.·. '· The . older of the two Indians laid hands upon Ma Swe Mi and : 
dislodged her .f'rolll mr bed, ·disarranged her clothing, and caused her to drop to · 
the !loor near the entrance to the house (R. 7, 16, 19~ .301 .38). Accused then. · 
handed the carbine to. the younger Iniian (R. S, 16, .30J; Ma Swe ~ importuned . 
the older· Indian net. to pull her,:or to drag her and r·esisted him (R. 8). Accused 
grabbed her right; hand or shoulder while the older Indian held her le!t hand or 

' 	 . 
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·shoulder and t ogetlier t,heypulled and dragged her from the house to the jeep 
which was waiting outside and into which the older Indiai lifted her (R. 9, . 
11, 16, lS, .30, .31, ..38, .39). Before Ma Swe Mi was· carried from the house in , 
which she was sleeping, the younger Indian pointed and aimed the carbine at · 
her and her uncle and aunt (R. 9, 11, .30, 54). During the tine Ma Swe Mi.'was 
being i'orcib~·carried ·or dragged to the jeep, she cried, ·shouted and resisted, 
and to..stop her cries accused closed bet mouth with his hand (R. S, 17, .31). 
Duri~ the trip .fran the house to the jeep, Ma Swe Mi was dragged and pulled 
with her feet of! the ground; wlrl,le she tried to push the older Indian and 
accused away- !ram her. Accused first laid· his hands upon the victim in the 
house, at the gate or the house or a.bout 10 feet !ran the. house in which she 
was sleeping (R. 14, 18, .30, .38~ • Sergeant Hauser, _who was in the waiting 
jeep, started the motor, and. drove off immediately after Ma Swe Mi was placed 

·in the jeep, which was then driven to the Bham.o road· and stopped (R• .31, 3.3).' 
The older Irxiian, accc:mpanie d by acc'lls ed, then dragged Ma Swe Mi from the jeep 

. and took her. intO the jungle and there pushed her dovn (R• .31, 41, 42) •. Here 
accused, in spite of her resistance .got on top oi' her and 11 he did by force tc
/jieiJ11 , "he jabbed lil.s penis into /}ieri/", 11put "his pe-lis in ffieri/ 11 and "raped" 
her•. She did not spread her thighs for him.to commit the act (R • .32). Sergeant 
Hauser and· each ot the two.Indians then came into the jungle and 11raped11 her one 
after the other. She 'was then taken back to the jeep Which was driven toward 

·Nanz.in road where it was again stopped on the lert side (R. 34). The driver and· 
the two Indians i,ct, oft the jeep and accused drove her to a h<?use, took her up-_' 
stairs,;. woke up another "white Amui.can 11 and then went downstairs leaving her 
with the other man (R• .34), who pranptly had sexual inter.course _with her against 
her 'Will (R. i54). When he had finismd,accused again ca!IW3 upstairs and took her· 

·down--t·o· a tent where he 11 raped11 her twice more (R• .35). He then took her back · 
to the jeep. Sergeant Hauser drove her toward the village from which they had 
carried her (R.-~6). On the way back to the village, Sergeant Hji.user stopped · 
_the 'car and again "raped" (R. 54) her /(R • .36). Sergeant Hauser then lifted her . 

·back into the jeep-and drove her in .the vicinity of her home (R • .36). This was 
about 0.300 hours on 7 Mccy- 1945. At- the time sbe reached her home she was crying, 
there were marks on be.I' right shoulder and her clcthihg was torn.'" This was 
observed by three villagers· (R. 10, 17, 26, .37). ·Ma Swe Mi .never consented to 
a:n:y of the acts of' intercourse 'with Lieutemnt Coles or Sergeant Hauser, but 
 
resisted _with all her streng'l?h (R. 54}. · ·. · · . . . .· 
 

,1.. ,,,I . • • - . 

On ·10 Mq acctised made a written sworn .statem:!nt (Prox. Ex. 2) in which he 
denied that -he,had ·ever seen Ma Swe Mi before the investigation and that he. had 

· ever -visited Sein village. ·.He also derue d that he ha.d ever had sexual inter
course with a native wan.an.in the CBI Theater (pp. 6, 7, Pros. Ex. 2). -on 14 · . 

. ', ~ 1945 he made .another .sil!Jled. sworn statement (Pros. Ex. 3) in which he. 
·admitted that:. on 6 Mai 1945, a.Qout 2300 hours, m and Sergeant Hauser decided to, 

· go in search oi' women. Pursuant to this dec'ision they took the mail orderl.y 1s 
jeep and drove to the Indian guardhouse where they picked up an old and young 
IOOim guard. Lieutenant Coles admittea ·t.hat he had been out once before with. 

·.these two Indians and throogh them had obtained a W:~ from a native village 
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· (p. 2, Pros. Ex. 3). He had spoken to the two Indians bef~ooand abc)ut. going 
 
out on the night of 6 Mey. The two Imians got in the jeep with accused and 
 
Sergeant Hauser, with Sergeant Hauser drivirg the, jeep. Sergeant Hauser gave 
 
the .carbire to the older Itldian. At a point about nine miles out of Bhamo' on 
 
the Stilwell Road the old Indian directed that they·· diive off to the right· ot 
 

· the Stilwell Read, stat.ing that he knew where they could get a nice looking . 
 
·girl for the price of atout ten rupees (pp. 3,· 4, Pros. Ex. J)•. Follovd.ng this 
direction they arrived at and stopped in a native vilJage about/one mile down 
the road to the right. Accused and the two .Indians get out. of the jeep with 
the old Indian car:xying the carbire. They. entered one house and then another •. 
In the latter house the old· Indian handed the carbine to the young Indian and 
thereupon hit·a.nother Indian·who was in the house. At this point Lieutenant 
Coles get frightened an:i attempted to lea~e but the you~ Indian pUlled the 
bolt back on the carbire, pointed it at him and said, 11Li.eutenant, you stay ·· 
here". 

1 
The old Indian then stepped up on a platform and grabbed a young Burmese 

girLwith his hand around her and appeared to be forcing her from the bed. The 
girl slid to the .floor and the yo\lng Indian helped the old Indian to get the 
girl out of the house. Lieutenant Coles went outside the house and "was followed 
by the old Indian and the girl. The young Indian came last with the carbine; . 
The old Indian took the girl by the allll and placed her in the back of the jeep· 
while accused was standing by talking to Sergeant Hauser who was still at· the · 

. steering wheel of the jeep (pp. 6, 7, Pros. EY... 3). '. They got in the jeep. and 
' proceeded toward the Stilwell Road with accused seated ori the right of the girl· 
. 1n the -rear seat (p. 7, Pros. Ex• .3). A!'ter goi~ in the. direction o.f' Bham.o for 

about a .mile, and off.about 100 yards up a side road, the jeep· was stopped. At 
. this time the 'old Indian had the carbi~ with him in the front seat of the jeep. 
Here the old Indian get ou_t and the young Indian pumed _the girl and the old 
Indian dragged- her from the jeep. Sergeant Hauser got out of the .jeep 'arxi said 
he wa.nl:.ed to take the first crack at her. Accused and the c;>ld Indian stood 
a.bout twenty or thirty yards away from Sergeant Hauser and the girl, and left. 
them alone fot- about ten minutes. Hauser then called to accused who walked out · 
and 1foti.nd Sergeant Hauser ·and the girl together•. Sergeant Hauser said he had · 
given her five rupees~ The two Indians and Sergeant Hauser walked away, leaving 
accused. an:i the girl alone. He had sexual intercourse with .her to which, accord~ 
µig to his statelll:lnt, she .made no objection. The t-WO Indians then ~ turri took. . 
over the girl (p. 10, Pros. Ex • .3,). After this was finished, _·they all got back. 

:in the' jeep and Sergeant Hauser, cupon accused1s suggestion~ drove to· the, enlls~ed 
men•s entrance o.f' the· camp where Sergeant· Hauser.. and the two .. In:ii.a.ns "got out, .. , 

. 'leaving Lieutenant Coles and the girl. From there he, drove the girl to, the .. 
officer's quarters where Captain Heaey-.inspected the girl, patting her posterior ... 

. elevation: aJli "grabbed her breasts". At this time, aga;in according to his. s~ate-
. ment; sh!' removed her petticoat,, becoming nude.· Accused waited in the jeep tor · 
'a.bout"ten minutes for the signal of Captain Heaey ·at whicli tins"he returned,, 
··upstair$ where he saw Captain. Heaiiy_give the girl soine rupees. At that time,, .. 
. accused made the statEl!lent that he was going to "sh.ick up" with .the girl awhile 
in the tent~ He and the girl went 'to the_ tent,. ~utside where; accor.ding ·to him,, 
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tpey both undressed in bed and twice had sexual intercourse. Upon beth occasions 
.he used a rubber. Accused. offered the girl five rupee~ but she refused to 
accept the money (pp. l3, l4, 15 Ibid). 

4•. For the defense. 

Accused at his own request testii'ied. as a witness (R. ··so) .-He stated that 
on the night .in question he told Sergeant Hauser to obtain a carbine and that 
one accordingly wa.s borrowed. Accused took the carbi?J3 and removed the clip, 
after which he handed it to one of the Indians (R. 81). The testimony of accused 
is substantially the same as that cortaimd in. his pre-trial sworn statement on 
l4 May 1945 as it relates to the· visit to the village am what transpired there 
(R. 82) as well as the details of the trip from the Indiai village where they . 
got Ma Swe Mi and what transpired throughout the remainder of the evening (R. 90). 
He, however, denied anyone was holding the girl at the tine she arrived at the 
jeep near her uncle •s house, but stated that she was lifted into the jeep by the 
old Indian (R. 83). He further stated that as they drove away from the village 
the young Indian was_ playing with her_ breasts Which were e~osed and that the. 
girl was giggling (R. 84). Lieutenant Coles in his testimony did not admit the 
girl was dragged, as he did in his pre-trial statemmt·, but cootended that she. 
was"goosed"by the young Indian as she was getting out of the jeep and that the 
old Indian merely "caught her to keep her from falling". On cross-examination, 
however, he did admit, with respect to what transpired between her ar.d the old 
;rndian at the situs of the alleged rape, that 11he grabbed her, and by dC)ing that 
kept her from falling. He could only drag her.from the jeep" (R. 84, 88, 89). 
Lieutenant Coles admitted ruving sexual intercourse ·with Ma Swe Mi but said that 
he asked the girl, 11 You and ma jig-, jig?", and that she nodded her head in assent 
(R. 84). He denied that he used any force but stated that· after playing with 
 
~er breasts he had intercourse with her duri?¥S which she put her anns around 
 

. him 	 (R. 85). Lieutenant Coles then related the subsequent events of the evening 
which were substantially the same as the narrative set forth in his pre-trial 
statement of 14 May 1945 (R. S5-9l). Sergeant Hauser testified in his own behaY 
in substantial corroboration of each important part of the evidence later given 
by accused (R. 61-63). He also testified that the victim consented to the -acts 
of intercourse had by him with the girl (R. 68) and that she accepted five rupees 
as canpensation (R. 65-66) • Hauser further stated that Ma· SWe Mi accepted from.· 
him candy and powder (R. 67, 72-73). The. girl was not cryiJlg, according to him, 
when he took her back to the village (R. 69) ~ . . · 

On 9 May ?Ii.a s~e Mi at an identification lineup identified a Technical. 
 
Sergeant Kirby as one of the accused, but in this lineup neither Sergeant Hauser 
 
or Lieutenant ,·Coles we're present (R. 79). 
 

5. It is well established that two or ·more persons cannot jointfy' commit 
 
a single rape, beci3.Use· by the very nature of the act individual ac~~on is neces

sary. However, all persons aiding and a,betting another in the canuu.ssion pf 
 
rape are guilty as principals and chargeable as such. Under this principle, 
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though the evidence indicates that both Lieutenant Coles and Sergeant Hauser 
 
violated the person of the victim and might properly have been separately 
 
charged, there was no objection, under the circumstances of this case, in 
 
charging them jointly and in fin::ling only the one guilty. (NATO 646, 779; 
 
Dig. Op. BOJAG, NATO (1 June M), p. 28) 
 

There is direct and uncontradicted evidence that accused as well as his 
confederates canpleted acts of sexual intercourse with the prosecuting witness 
at the time and place alleged. Therefore, the real question here involved is 
whether such acts of intercourse as were conunitted by accused upon the person 
of Ma Swe Mi were done by force and against her will so as to constitute the 
crime of rape, or whether she consented thereto. ,Accused contends th<i't her 

· consent and cooperation were freely given, while the prosecution takes the 
 
position that the victim resisted to the extent of her ability at all times. 
 
The crime here charged is defined in the Manual for Courts-Martial as follows: 
 

"Rape is the unlawful carnal knowledge of a wo.ma:n by force 
and without her .consent. 

"Arly penetration, howeve:x:.slight, of a woman's genitals is 
sufflcient carnal knowledge, whether emission ccmrs or· not. 

* * * * * 
"Force and want of consent are indispensable in rape; but 

the force involved in the act or penetration is alone sufficient 
where there is in fact no consent. 

"Mere verbal protestations and a pretense of resistance a.re 
not sufi'icient to show want of consent, and where a woman fails to 

.take such measures to frustrate the execution of a ma.n's design as 
she is abl_e· to, and are called for by tha circumstances, the infer
ence rr:.B:3' be drawn that she did in fact consent" {par. 1482._, MGM 1928). 

· "Although the general rule is that a c onvi~tion of rape may be 
upheld,on tre uncorroborated testimoey of the prosecutrix, the rule 

. will not be applied where, as in this case, the prosecutrix' s testi 
mony was contradictory, uncertain, and improbable" (Bll.11, JAG, Vol. 
IV, par. 395(10), P• 51). . · . . . . · . . 

· Fran all the evidence in the case it i-s clear that accused, Sergeant Hauser 
'an:i two unnamed Indiiil men on the night of 6 May 1945, at ·about 2400 hours, · , 
according to plans theretofore .nade, left the camp and went to the native village 
of Sein in search of a ,womail ~pon whom they could gratify their sex desires. 
The four men were i'ortified'with a carbine which had been specially procured at 
the dir~ction of accused. The older of the tll'O Indians ~rected the course to 

.... 
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be followed and., when tl-ey reached the village design.at. ed. by him., the two .. 
Indians and accused left the jeep waiting nearby with Hauser at the steering ·' 
wheel. They went from hut to hut until they fouztl the victim who W8.8 sleeping 
in the home of her aunt, • . The young Indian pointed the c arbim at Ma Swe ·Mi . 
and her uncle and aunt to frighten and intimidate then and prevent interference 
while· the older Irdian pulled Ma. Swe M:i.' from her bed and with the aid ot 
accuse~ took her by force from the house and dragged or carried her and. placed 
her in the waiting jeep. During all this time she was resisting., struggling 

1and crying, a.nd ·in order to stop her alarm accused put his hani over her mouth. 
 
A!ter she was put in the jeep, the young Indian came running with the carbine 
 
in hand and joined his fellows in the jeep which was quickly driven aw~ to a . · 
 
epot along the Bhamo or Stilwell Road where it was stopped. Ma Swe Mi forcibly· 
 
and agaim t her will was taken therefrom to a point in the jungle where accused 
 
a.n:l all ot his companions had sexual intercourse with her., each in his turn. 
She. at all times resisted and. never gave her consent to any of the acts of 
sental intercourse.· From this point she was again placed in the jeep and driven 

·some,. distance whet"e Sergeant Hauser and the two Indians got out., leaving accused 
who '!;ook over the steering wheel and drove her to the officer's quarters for. 
other· acts of intercoUX'se. About three hours later accused took her again to 
Se1;'geant. Hauser in the jeep and directed that; she be taken back to the village. 
Accordingly.,· Sergeant Hauser carried her back to a point near the house from · 
which she was taken and put her out. He had se.xual intercourse with her against 
her will on t~ w~. · · · 

'-The amount of resistance ~woman may put up when attacked depends on the 
 
circum,stances as they then appear.. She is .not required to continue a fruitl~ss 

and futile struggle. In this· case with !our men., one o! whom had a carbine~ .. 
 
with her alone Yd.th thElll in the jungle., .she Ina¥ hive well been apprehensive and· 
 
feared !or her life. She was not required to strike or scratch one ot the men 
 
and thereby invite upon herself even mare serious injuries am perh~ps death. 
 

. , ~The term 'against her will' w~ uud in the old statutes ' '.· · · '· 
 
comertibly with 'without her consent}' and it mq now be received 
 
u settled law that. rape is proved when carnal intercourse is· 
 
ettected with a woman without her consent, although no .positive 
 

., 	 resistance ot the will can be shown11 . (Wharton1a Criminal La.w, Vol. · 
 
l, ,.par. 7001 P• 940) • 
 

'l'he~,t~ct.·of ~he resiatanc~ by Ma. Swe Mi is not ow.;, ~.hown by her testimo~:.bttt 1~·~ 
· ~orted by of the presen:e of the. three men in the house. in which she wu· .·.· · .. , ~ 
· sleeping and the ruthless wq anplo;red by them in taking her !rom her bed to the 
, car. and iI£ o the jungle a.wq tran her friends an:l under circumstances under which 

'.he:r outcrl.es. and screams could not be heard by friecdly'ears. Her state.melt ot 
·· what. tr~$pii-ed rinds !urther. support in· the, tact tbat Sergeant Hauser1 acting : 
unaer direction bf accused, carried her back tc:> the village but; not into the 
hous~'.i'f w~ch t~y ~~nd h1;9r, a.a wel~ as the fa.ct that she "."as crying., her 
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cl9thes were tarn, and her body injured Ylb.en she returned to her friends am 
 
relatives about three o'clock in the morning. The behavior attributed to her 
 
by accused is most improbable and unnatural. 
 

On 10 lla.y 1945, accused mde a voluntary statemett, in which he denied 
any association with or knc:r«ledge of this, wanan or that he had ever had sexual . 
intercourse ld.th any native since he had been in the India. Burma Theater. This 
statement ·was nade wben. he kn~w that he was being suspected and that an investi 

• gation wa.s in progress. Concealment of the truth may be regarded as evidence of 
guilt and so considered by the .court. · 

On the :U.th or lla_y he made another statement ·in vbich he admitted that he 
 
and bis three confederates, pursuant to a bargain, left the. camp in searcl.l of 
 
semal intercourse lihich was to have been pro_vided by the older Indian. They 
 
went to the town in which they roum l!a. Swe Mi sleeping in the home Of· her 
 

-- uncle am aunt. Accused admitted his presence in the· house with the two Indians 
and that the old In:lian appeared to be dragging the girl out of the bed. He ·. 
detailed in this statement the course followed by him and his associates at the 
spot in the jungle where trey had intercourse with her as well as at the officer's 
quarters ani the tent. He also admitted that he carried the girl in the jeep 
back to Sergeant Hauser and directed her return to the village. The onli sub-:
sta.It.ial differeooe between the testimony of' accused. and his victim conceriling 
what transpired was his contention that the acts a! se:xual int.ercourse were . 
conserited to by her and her contention that· she resisted. to the utmost. 

_, 

Accused became a witness in ·his own behalf' and ·his testimony in' pertinent 
partiCulars was substantially- the same as that contained in his statement of 
14 ~ 1945. The court, therefore, had before it the testimony or the pros
ecutrix nth the corroborative circumstances and inferences and .the contradictory 
statements and testimon;y of accused. It is uilderstandable why the court gave 
little .credence to the statements and the testimony of accused in the li~t of this 

·irreconcilable and unexplained contradiction. Perhaps the court regarded the 
old· adage, n.ralsus in uno, falsus in omnibusn 1 applicable to the sta.;tem.ents and 
the testimony- of accused. and upon that theory discarded it in favor ot the 

· straight-forward and ·corroborated narrative of' tl}e vi.ctim~ 

Honest resistance· by Ya. Swe Mi abundantly- appear~ trcim her own and the 
at.her testim.oey- in this ease and the coart was theref~e justified in finding 
tlat she resisted honestly' and to the· best of' her ability having ,in consideration 
the nuni:Jer at her adversaries, .tMir strength and the presea:e ot a. dangerous 
firearm which had already been thr·eate~y u~ed. · · · · 

Serge~ Hauser's testimoey was corroborative of that of accused but added 
 
nothing to its p"robative value. · 
 

A number of times during the examination Ya Swe Mi used the word 11 rape 11 
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when .·asked to describe what aooused did to her at the spot ·where· · 
the jeep was :f'irst stopped after leaving the village. · Ordinarily'
this would be regarded as a conclusion o:f' the witness,based upon
the tacts and tor that reason incompetent, but in the context in 
which she used it here it was manifest that she was employing it 
.as a "shorthand rendition o:f' her interpretation o:f' the/consummated 
acts of.sexual intercourse"•. It was nowhere ..used by her in the 
technical legal sense but as a method of describing actual pene
tration by the male organ into her female organ. This appears
clear trom her answer when asked to ~ive her definition or the . 
term "rape" (R. 52). Her explanation or her meaning or the term 
 
rape together w1 th the caution or the law :member to the court 
 
renders harmless whatever error, if any, there was in her use or 
 
the term. 
 

Under the Specification or Charge I as approved by the con
firming authority, accused stands convicted of a. simple assault 
upon Ma Swe Mi. An assault is lesser than and included in the 
charge of assault with intent to do bodily harm. There is abundant 
evidence in the record tending to prove that.accused assaulted . 

. the victim in the liome or her uncle and aunt as well as a number . 
ot other times on·the evening of 6 May 1945• The assault involved 
in this Specification and Charge is ·apparently one aspect.or· the 
assault included in the rape charged in the Specification of Charge

·rrand, tor that reason, should not have been separately pleaded.
However, as the sentence is sustained by the charge of' rape, the 
erroneous duplication is not prejudicial (sec. 1555(1)(3), Dig.
Op. JAG, 1912-30). . 

6. The charge sheet shows the accused. to be 2S-2/12 years · 
ot age and that he was inducted 16 June 1941 tor the duration and 
six months. He was commissioned a: second··lieutenant .·on 26 June 
1943. · The record shows no record or previous convictions •. 

.7. The court was legally constituted and had jilrisdiction.

of' the accused and the offenses charged.· No errors.injuriously

atteoting the substantial rights or the accused w~re committed 
 
during the trial•. It 1s the opinion or the Board of' Review that 
the record of' trial is legally sufficient to support the findings 
as Confirmed by the confirming ~thorl ty, and the sentence. 
Death or imprisonment tor lite, as a court-martial may direct,
is mandatory upon conviction ·ot the 92nd Article or War. Confine-. 
ment in a penitentiary is authorized by Article of' War 42 tor the 
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ottense· ot rape·, reoognized as an ot~ense or a oivil nature and; 
so punishable by penitentiary oontinement ( seoti0Ji:278, Crilliinal 
Code ot the United States, 18 u.s.c. 4S7). · ..· . 

Judge Advocate 

, Judge AdTC?cate 

Judge Advocate 
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(i?57) 
C1.i IBT 680 (Coles, Thoruas D.) 1st Ind •. 

BRANCH OFFICE OF THE .JUDGE ADVOCATE' GENERM.,. USF, IBT, APO 
885, c/o Postmaster, New York, N. Y., 15 September ·1945. · 

TO-: 	 Commanding General, United States Forces, India Burma 
Theater, APO 885. 

1. In the case ot Second Lieutenant Thomas D. Coles, 
0-1556702, 3480th Ordnance Medium Automotive Maintenan,ce 
Company, attention is invited to the foregoing holding by 
the Board of Review established in this Branch Office ·or 
The Judge Advocate Gener.-al that the record of trial is legally
sufficient to support the findings as confirmed by the 
confirming authority and the sentence, which holding is 
hereby approved and concurred in. Under the provisions 
Of .Article of War 50~, you riow have authority to.order the 
e:x:ecutiop. of the sentence. 

2. When copies of the ·published orders are :forwarded 
to this office, they should be accompanied by the foregoing 
holding and this indorsement. For convenience of reference 
and to ·facilitate attaching copies of 'the published .orders· 
to the record in this case, it is requested that the file 
number of the record appear in b+ackets at the end of the 
published order as follows: (CM IBT 680).. ~ . 	 . 

......l.~O~- J. BACON,
onel, J.A.G.D., 

t Judge Advocate General. 

(As to accused Coles, sentence as modified ordered executed. 
GC:MO 38, IBT, 15 Sep 1945) 
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Board of Review 

Cl! IBT 684 


. U. NI· TED S T AT E S ADVANCE SECTION, INDtA BURMA THEATER
1· 

1 _ v ) Trial by GCM convened· at Y,yitkyina., 
) Burma, 21, 22 Julyl945. ·Sentence 

Private 	 Isaac N. Young, 13088152, . ) as to each accused:. dishonorable 
73rd Evacuation Hospital, Technician ) discharge, forfeiture of all pay

Fifth Grade Clinton (NMI) Riley, · ) and allowances due or to become due, 
 
34225109, Compacy B, 45th Engineer ) "imd confinement at- hard labor :for 
 
Regiment, Private First Class Claudie ) 15 years~ United States Penitentiary.

(NMI) Roberts, 34324277, Company B, ) 
 
45th Engineer Regiment, Private First ) 
 
Class TC¥Imzy" (NMI) Wideman, 34 758917, ) 
 
Can_!:a.ny B, ·45th Engineer Regiment, ) 
 
Private Volney G. 13nch,·327415ss, ) 
 
73rd·Evacuation Hospital, and Private ) 
 

·John· C. l.l:cClurg, 35579795, 3842nd 
Quartermaster Truck Canpacy. · ~ 

HOLDING by the BOARD OF REVIHV 
 
, O•BRIEN, VALENTINE, VAN NESS and FONTRON, Judge Advocates 
 

1. The record of trial in the case o! the soldiers above named has been 
exarilined by the Board of Review which submits this, its holding, to The Assistant 
Judge Advocate General in charge of.The Judge Advocate Gereral 1s Branch Office, 
United states Force·s, India Burna Theater. 

1 . • ., . ' . 

, 2. Accused were tried on the following Charges and Specifications: 

CHARGE I: Violation of the 92nd Article of War. 

Specification: .In that Pvt._., Volney G. Iyrnch, 73rd Evacuation 
 
Hospital., Pvt. Isaac N. Young, .?3rd Evacuation Hospital., 
 
Pvt. Johri c. Mcclurg,· 3842nd QM Truck Co., T/5 Clinton 
 

. Riley, Company B, 45th Engineer :Regiment, Private First 
Class Tommy Wideman, Company B,· 45th Engineer Regiment 
and•Private First Class Claudie Roberts,· Company B, 45th 
Engineer Regiment, acting joinU7, and in pursuance' of a . 

·,. 	 
common. intent, did, ·at or near Nyaungdawgle Village,

:auri:ia, ·on or about 25 Ma;y 1945, forcibly and feloniousJ.y, 
 

.. - l· 
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against her vd.ll:, have carnal knowledge of Ma Thein Tin, 
a. na.t i ve woman. 

CHARGE ll: . Violation of the 93rd Article of War. 

Specification 1: In that PVt. Volney G. Lynch,· 73rd Evacuation 
, · . Hospital, Pvt. Isaac N. Young, 73rd Evacuation Ho~pital, 

Pvt. John c. Mcclurg, 3e.li,2nd QM Truck Co., T/5 Clinton 
·Biley, Company B, 45th Ervsineer Regiment, Private First , 

Class Tommy Wideman, Company B, 45th Engineer Regiment, 
a.ni Private First Class Claudie Roberts, Company B, 45th 
Engineer Regimmt, acting jointly and ih pursuance of a 
common intent, did, at Nyaungdawgle Village, Burma, on 
or a.bait 25 }lay 1945, unlawfully enter the dwelling C?f 
Maungohri Pe with intent to commit a criminal offense, to 
wit; rape, therein. ' 

-Specificatio~ 2: In that Pvt. Volney G." Lynch, 73rd Evacuation 
Hospital, Pvt. Isaac N. Young, 73rd Evacuation Hospital, 

· 'Pvt. Jolm c. Mcclurg,· 3842nd QM Truck Co., T/5 Clinton · 
. Riley, Canpany B, 45th_Engineer Regiment, Private First 

Class tommy Wideman, Company B,. 45th Engmer Reg!.ment, 
and Private First Class 9laudi.e Rqberts, Compan~ B, 45th 

'Engineer Regimmt, acting jointly and in pursuance of a 
common intent, did, at Nyaungdawgle Village, Burma, on 
or about 25, May 1945, with intent to comnit a felony, 
viz, .rape, enter the dwelling house of Ma. Thein Tin, and 
unlawfully and feloniously, and without her. consent, tak~ 
said wanan, .Ma Thein Tin from her dwelling house '.and place 
her in a vehicle. 

,., 
F.a.~h ac~sed pJ..eaded not guilty to all Charges and Specificatio~ • The 

.' · acCUBed Private Johri .c. Mcclurg and Private First Class Claudie Roberts were 
; . found guilty of all Charges and Specificati9ns. The ·accused Private Fir.et 
·, Class TalllJlY' Wideman was found guilty of the Specification, Charge I, and Charge 
·-,.-t;, and Specification 2; Charg~ II, and Charge ll; 'and riot guilty of Speci!i• · · · 
.. cation l, Charge ll." The accused Prl.vate Isaac. N.· Young, Private Volney G. 

lzy'ncb and 'Technician Fifth Grade Clliton Riley were each found gU.ilty of ; 
Specifications 1 and 2, Charge ·ll, and Charge II, anQ. net guilty of, the 
_$peci:fication; C~ge ~ and Charge I • 

• • ~ <) • •• • \. • • 

~, Ea.ch accused was sentenced to be dishonorably discharged the ~ervi.ce, to:..> 
!o,l"feit all. p~ ~d allm:rances due or to become due and to be confined at hard 
labor 'at· such, place as the reviewing 'authority might direct for tel'lns as follows 
Private JJ.cClurg, ·Private ·First Class Roberts and Private .First Class· Tanmy ·, 
Wideman, tor·lite;. Private Isaac_N. Young f'or,20 years; Private Volney G. Lyrich 
!or )0 ;years; Technician Fil'th Grade. dlinton Riley i'or.25·,ears. ·The reviewing 
authorit7 disapproved the find~s of guilt1 ot Specific atiom l ·and. 21 ~Charge II 

- "' ' . -.. . -. . ~ 

·;.'·.:-,;, ,. 
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and Charge II as to Priv<:1.te J~cClurg and Private First Class Roberts disapproved 
the findings of guilty of Specification 2, Charge II and Charge II ~s to Private 
First Class riideman and disa~proved the findincs of guilty of Specification 1 
Charge II as to Private Youne, Private Lynch and Technician Fifth Grade Riley: 
Cnly ~o much of each sentence as provided for diqhonorable discharge, total 
forfeitures and confinement at hard labor for 15 years was apnroved. The 
United St"'tes Penitentiary nearest the Port of Debarkation :in' the United States 
was designated as the place of confinement in the case of each accused the 
;rder directing the execution of each sentence was withheld, and the r~cord of 
trial forwarded pursuant to Article of ·,iar 50~. · 

3. Evidence for the prosecution: 

Ma Thein Tin and bar husband, 1'.auong Ohn Pe, were in bed and asleep in 
their home in Naungdawgle Village when, about 2:00 o'clock a.m., 26 l~, some 
shots were fired outside the house and a white American soldier· entered and 
asked !or 11 bebe" and 11 jig jig 11 (R. 10, 25, 26). 'IWo black soldiers armed with 
rifles entered about the same. time. 1Iauong Ohn· Pe was dragged from the house 
where he was pushed and fell dO'i'll'l as a shot was fired from behind (R. 26).' La. 
Thein Tin was dragged from the bed, carried out of the house and put in the. 
bed of a .truck in which were apout five soldiers (R. 11) about three of v1hom 
were colored and about two .• white (R. 1.3). At the time she was put in the 
tI'uck she heard rr>:tny shots close at hand (H. 11~ 12). Sha could not cry out . 
because hands were placed over her mouth (R. llJ. The truck drove away, after 
which Kauong Ohn Pe, i'in:iing his wife gone, reported the matter to the. Arre rican 
authorities (R. 46) • After the truck drove off, three or four of the men therein 
grabbed the woman by her shoulders and legs, pulled ha r legs apart and one of 
them had se.xual intercourse with her (R. 12). Sl~ tried.to struggle but they 
grabbed her and had se.:mal intercourse "With her "time by time 11 maey times (R. 13). 
Af\er about an hour the truck stopped in the road and the men.drank liquor. It 
then moved on an:i stopped a seoond time (R. 13, 14). At this time, about 0400 
hours, the military police cane upon the parked truck, the voman and all six 
accused, four of vtnom were out of the tru"cl~, one (a white soldier) asleep in 
the back of trie truck, a.nd one (a colored soldier) in the front. All accused 
were placed urrler arrest and told to get back in the truck. One of them -refu~ed 
and the military policeman fired tvro shots at his feet. One of the colored 
soldiers picked up a rifle but put it dovm ;-;hen told to cb so. All participants 
were taken to the military police com!:Jany area, and the \foman later taken to a 
hospital for examination (n. 28-.30). 

1:a. Thein Tin was 26 years old, had been married 6 or 7 years (R. 16), had 
one child 5 ·years of age and was six months preenant (R. 9) • A ~aman of her. 
age who had borne a child might not shm·; physical evidence of rape (Pros. Stip. 1, 
n.. 79). ' 

The accu~ed were taken to the :Stockade at ~itkyina about 1215 hours on 26 
Uay, 1~i1sre tney were put to work on the rock p~le without b~i~ fed. ~ing. the 
afternoon they were taken in p<:!irs to the office of the Crl.Ilunal Invedigation 
Division~ 
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for questioning and then returned to the rock pile (R. 36, 40, 41). They were 
fed at 1600 hours (R. 41). 

After being advised of their rights un::ier Article of liar 24, each accused 
made a voluntary state.r.ent to the Criminal Investigation Division (Exhibits 1 
to 6 incl). In them, the accused told substantially the same story as to the 
events leading up to the ;incident. All six had started out on a fishing trip in 
a truck driven by KcClurg. They later abandoned the idea of fishing and decided 
to get some ~men, whereupon they started in search of 11 bebe 11 and 11 jig jig11 • 

All had been drinking a considerable quantity of 11sake 11 • There are some dif
ferences in the various stateirent s concerning the. details of what occurred at 
the home of liauong Ohn Pe and the events thereafter. The pertinent facts 
relating to the incident itself, as stated by each accused, may be thus summarized: 

Riley: Two of the accused went int.a a hut which proved to be vacant and 
then all except Wide.man followed a man and woman into a hut next' door. Roberts 
carried a rifle. They were refused 11 jig jig" and went outside where Roberts gave 
the rifle to Riley. All except Wideman and Riley re-entered the house and Roberts 
carried the woman outside.· Her husband followed and threw himself on Riley who 
flung him aside and fired his rifle to scare the people. Wideman fired two shots 
also. Riley helped Roberts put the woman into tre tr.uck and they all drove off. 
11Mac11 (M:cClurg), Wideman and Roberts each had intercourse with the woman. The 
ace.used were later picked up by tre military police while the truck was stopped 
on the Ledo Road. The girl was taken from the house against her will (Ex. 1). 

Wideman: 11Kac11 (McClurg) and the other colored boys (Riley ~d Roberts) 
went into the house and· Wideman went aroun1. back.· He heard Riley say "Come on 
man lets go 11 , heard a rifle shot and returned to the truck in which the woman 
was sitting. They drove toward the Stilwell Road. Roberts pulled the woman's 
clothing over her stomach and had sexual intercourse with her. Wideman then 
had intercourse l'lith her, after which he went to sleep and remembered no more 
until he woke up next morni~. No money was paid the woman and she accompanied 
them against her vdll (Ex. 2). 

~: All of the accused except Young entered the hut and brought the 
girl out. Two of the colored accused each.had a gun and .three shots were fired. 
Young drove the truck away. About 2230 hours the truck was stopped and all 
accused were in the back end. Roberts and another colored boy had intercourse 
with the woman. She had been taken against her will and was paid nothing. 
While the truck was parked they were all arrested by. the military police (Ex. J). 

l.lcClurg: Upon being called by Lynch, Mcclurg went to the door of the 
house and saw a man and woman on the bed. Lynch asked for "jig jig" and Roberts 
insisted on tald.ng the woman but McClurg prevented him. Roberts later returned 
into the house where Riley pulled the man to the door. Riley fell down and the 
native man fell on top of him. l!cClurg then took hold of the man's arm and 
shoved him out the ·door into the yard.· Riley then got up and fired his rifle. 
Roberts carried the woman from the house against her will and, with Riley's 
help, put her in the truck. They drove off and Roberts had intercourse with 
the wanan. Wideman stated that he also had. had intercourse with the woman. 
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llcClurg tried to have intercourse tdth her but the road was too rough•, He did 
effect penetration however. The military police piCked them all up while the 
truck was stopped on the stilwell RoQd.. (Ex. 5) • · · · . · 

Lynch: He entered the house first, followed by three or four others, two 
of the colored boys taking tmir loaded rifies with them. Lynch asked for "jig 
jig" and when the woman said 11 no" returned outside. Later he went back in the 
rear part of the house and on returning outsid~ saw the colored.boys arguing 
with the native man and woman. Someone pushed the man, three shots were fired,. 

, and the woman was put in the truck. Lynch jumped on.the truck," helped move the 
woman to the middle of the truck and covered her with a blanket. Two of the ·· 
colored boys and i:cClurg had sexual intercourse with the woman. She seemed to 
be complaining while pointing Y1i. th both hands arrl repeating, "baby, baby". 
~ch .went to sleep and woke up at 0800 hours (Ex. 5). · 

Roberts: He 11 passed out 11 and did not remember taking the woman from the 
house or having intercourse with her. He woke up while. the truck was parked 
just before they were arrested by the military police (Ex. 6). ' · 

4. Evidence for the defense: 

The accused Private Isaac N. Young, having been advised of his rights,· 
elected to be sworn and testify. He stated that on the night in question.he 
drove the truck into Naungdawgle Village. Some soldiers told them where they 
cou1d get 11 jig jig11 ·and they proceeded to the. house· to which they were directed 

'. 	 parking the truck in the yard (R. 60, 61, 63). Young got out of the truck but 
did not go into the house. Riley and Wideman had rit'les and while Young was. in 
the yard he heard shots fired nearby; Young did not see arry girl put into the 
truck, but. after 45 minutes had elapsed someone said 11lets go", .and he drove the 
:truck away (R. 64) •. He got off on the wrong road an:i_just before stopping to 
turn a.round., looked through the back window and far the first time saw Ma. Thein 
Tin. ·She was sitting on the noor and Roberts, Wideman and Lynch were on the 
seats along the side (R~ 65-66). · Wideman got into the front seat and Riley and 
Mcclurg took places in the rear of the truck (R•.68). Between that time and the 
time they got to the Ledo Road, accused Roberts had·intercourse with the·w0man 
(R. 70, 72, 73). He did not see actual penetration (R. 75). They went on to, 
the Ledo Road where they stopped to eat watermelon and smoke a cigarette.. The;y: 
were .there picked up by the inilitary police (R. 61). · .., · 

The accused Privat_e- John C. McClurg, having been advised of his rights, 
elected to. be sworn as a witness. He testified trat he first saw the woman . 
walking out .of the house with Roberts. Roberts had his arms around .her and she 
was not caning voluntaril.Y, but did not resist (R. 77, 78) • Before coming to 
the Stilwell Road this witnes.s, who had been in the front seat of. the truck, . 
got into the back em and covered the woman with his, b+anket~ . Young gave her a 
cigarette which she smoked (R. 76). Witness asked her for 11 jig jig11 • She lay . 
down;.pulled up her clothes and he attempted intercourse but the truck being ~n 
motion it was too rough. · H~,' might have effected penetration (R. · 78). He saw. ~ 

- 5 


http:question.he


. ~AR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
WITH THE 

; UNITED STATES FORCES 1Nb1A BURMA THEATER •. 

,, 
 
one e.lse have interc~se. with qer (R. 79) • 
 

The a.c~sed Rii~y was warned of his ;rlghts and, upon then being sWorn, 
 
testUed that the woman had said "no jig jig, no bebe11 •. She _left the house 
 
walking, though Roberts had his hands on her.· Witness realized that she was 
 

·being taken against her will. He helped put her into the .truck, and also · 
flung an Indian boy !ran him a.nd fired ·a rifle to scare people {R•. 90, 91). 
He rode. in the front of the truck and had no intercourse with the woman {R. 88). 
He saw Roberts and Wideman hav~ intercourse with her when he ilashed his light. 

·on them~ He saw li1cClurg do the same a.tter the truck was turned around (R. 92,, 
9.3) ~ .The woinan ma.de no protestations or out;c:cy~ She was given a cigarette and 
.SJllOked it. ·she made no attempt to leave the truck when the military police 
~ame (R.' 89) • r 

...>.. ,··,· The rema.iinng three· accused elected. to remain silent. (R. 87) .• . ·, :-· .~; . - . 
;.:_ '. .•• / I,,. ; ~· • • • • • -· :· .· . _ ;. · In April Ma Thein Tin had been seen by a wi tiless ·to accept 15 rupees fran 
 

. a GI ·and then go inside.the_ house·with hini. (R. Sl, 82) •. A physical.. 'examination 
 
o! l!& Thein Tin within 10 hours 'of ·the incident disclosed no evidence .o!. rape 
 
(D~!. stip. l, R~· 79).. ~- . ·, . . . ' .. . . 
 

y. f - ' ·. ~. • . .• -- . . .- .. 

. , . , :Ev:i,denee or' tm. gocd condllct and efficiency of the accused Mcclurg Wa.s 
 
introduced _{R. 59) / · '. " \ · . · · · ' .. · · · \ . . .: · : , · \ . 
 

. ; .. ·5 •.•. On the eveidng o! 25 'M.iy 1945-the -six ~cused1· ilier consuming llb~ral 
'portions o! a potent: oriental· bev!'l"age, set. out in search of "jig jig", a. term. 

. : lfhicli, -in tbe GI jargon used in this, section of the •<?rld, ·denotes the non.:. . 
· platonic favors of:& female. · Their quest 'was joint, and each essayed a partic

ular pa.rt. in th~ T~liiure that..1 was patentl.Y'cal.cuia.ted to provide sexual grati 

fication jor ·ai1 p~icipants; McCl.Ur_g a~ first drove the tl:-u:k which he :had 
 

· !urn.ished1 ,while later on Young took over the driver•s;duties and piloted~. it 
to tpe native house •. Two of the ..colored,-accused were· armed with rifles which. 
they carried into· the house. Lynch led the· searching party inside. Both Riley 
and McClurg physically assaulted.the ~an and Riley, as he fl\ing the· man away, · 
helpfully .fired his rifle- nto -scare people". Wideman bad the other firearm a.nd. . 
at thit ·same time two otb3r shots rang out. : Roberts carried the.woina.n !rom the,. 
house and Riley; in. an accanmodating· mood,, helped lift. her· into the 1.:ruck. · · · 
Lynch, at this point, hejped m0ve the wriman to the.midcD.e of the truck a.nd. · ... 
cov.ered her with a, blanket .. ·Young dr~e the· truck away,, taking as passengers · , , 

. the other- !ive ;men as well as the. woman who had been so uncermoniousl.y deposited , 
therein.' .The scene shifts in time and place and we !ind "three or four" o! t~ · 
a.cciised. gillantl.j' holdipg the wanan on tl:ie /floor ·or' t~ truck by her shoulders" , 
prying her legs apart- and in turn having intercourse with her. While it is. not_, ·.· 
clear holi mahy,.times' the_.:wO~ was subjected to sexual indignities it is patent. . 
that two or the accused 'consumna.ted illt.ercourse while a third effected penetra-: · 

· tiori. ·Such_are· the ~!a.cf.s revealed by a dispassionate perusal of the record.· 
. . . .· - " .. . 
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. 6. ~he :~9ecific;;tlon of~Chdrg~ ':r·a_J:ie[es_r~pe,, ·aria.·of-this ~ffe~se' 
Rcberts, .;ideraan ·and l'.cClurg were found "'·~ lty·· : .. , ·or ·t'hes · thr·. · · ' '' .. 't~f' "t t. d · • · · . . t::.u.i. .. •. , e. . . ee accuseQ, ne1ir~ ... _wo id ;av: intercourse with J,"a Thein Tin while the latter at least'. 
penet... i.lted her private parts even thour;h he may not have rad an einission~ 
Consequently each of the_ three accused did in fact rave carnal knowledge of. 
the woman and,_ ..if such Was effected by force and without the ·woman's consent· 
e.;.ch conuuitted a separate and individual rape no "matter how ·little time i~te;- · 
vcned between the separate acts._- Rape 'iS an offense the nature of which 
~~cessitates ~ndividual action and two or more· pe.:rsons c<.innot jointly and: 
~rect~y. c~rnnut. a -~ingle rane~ fut even thour,~- ~ joint_ rape be a physic·ai· 
l.r.lnoss1b1hty, it is well established that all·"persons present and who aid 
and abet the commission of rape by another are ch01rgeable as orincinals and 
e~udlly guilty with the_ actual perpetrator (C1i CBI 159, iilli~s, Supp. r;· ... 
D_~g. Op. CBI, p. 16:-17; C1·~ NATO 1242, III Bull; JAG, p. 6~). So in the instant 
case if the accused assisted, aided and abetted each other in the coii:inission of 
the individual offense of each, all are equilly culpJ.ble and collectively· ~ ·'···'.; 
responsible for the act of each.· It is obvious·that not only the three accused;::! 
ni.ifaed i:l.bove, but the other three as well, embarked on a joint enterprise and . .:- ~: i:.-J 

· acted in concert in procuring Ea Thein 'Tin for imr.1oral purposes. Their conducF'°' 
thi'oughout was well designed to culminate in the· gra.tific<...tion of their sever-il ·' .. 
desires. Each by his presence and by his individual acts, which are detailed· · ·. ,· 
i~ t:,h,e. preceding paragraph, lent assistance to each and all of the others from· 
the"time the home of Kauong Olm Pe was unlawfully entered to the t:i.Ire .his vd.fe; 
who had''been forcibly removed therefrom, was 'ravished; There is no evidenee . 
from._which any reasonable inference- can be drawn that !Ia Thein Tin ccinsen:tea'-to 
the ii}tercourse or that it was consummated in any' manner otrer than by_ ford~~:·· 
It is"true·that three of the accused testified that. the v1Cman offered ncfresis
tance, but.this :is in:direct contradiction to her te.stimony. !for does such 
testiir.ony accord"to ·the '.established facts. The entry lca.te at nizht·into a home 
of total strane;ers. by five or six soldiers, two of whom were armed, ·"-lnd the · 
forcible.

' . ' _, 
an· unwillino- woman therefrom does not indicd.te any consid- ·re.::::10vi.il"of 

. ~ . b 

er"'tion for the personal wishes or inclinations of the v1onan involved. iJor dQes 
the assault uDon- the woman's husb<i.nd and the firine of v•eapons -during the pro
cedure ·evince.any peaceable disposition _on their part. Tne continued pre~ence. , 
in the truck of all six meri, two still armed, and at least three of whom ·were in 
the. back end of the truck at all times, constituted a continuing threat 'of·. .. 
personal_ d~ger. E.'ven thouzh the 1wraan may not have res~y.e~ the advances ~th .. 
as muc.h force as she might have offered un:ler different circUJIJ.s~ances,: certa:nJ.Y. · 
no consent may be: implie~ under the cir.cumstances present. in ·th~s ~.:!.~~· ,It.~s. . . 
patent that nhysictl resistance could rave been to no av.;i_il on""- --d<i.rr.. -~our,tr.>_.. . 
road late at night ao-a.inst six men tv1.6 of whom nere "1med and h..id ::ireviously 
shown <i. ._disnositicin to_ ·use their' arms. :. · :.· _ · · ~ ~>.:.:: ·~ · : i 

.'! * * ~;-·Th~ extent and ch.:u'acter of thB re.sisknce- r~c~uired
of d. .WorUWl _to establish .her l<>C~ _ofcons~nt ~er?r~ i::xm the:-cir~ L .: · .... 

cumst.,;.nces and rela.ti ve · streni;th. ~f:the pcirt.ic s, ar1ct not upon t.1e_ ·.. 
,. ·.,. .... c }~.. ~-·<.~ 'y.~· ·.·._ ~--.:_..... --··'·-.:=.~ -._... 

·:'·, ·;""' ·~ -. ,

., 
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presence or absence of bruises or other physical injuries. In the 
present case, additional resistance against the six assailants 
would have been as !utile as it was impossible" CU 236801, II Bull • 

. JAG 310. ~ 

It. must· have been a thoroughly subdued and frightened V«>man who cowered on the 
. 	 bed of the truck. Submission through fear is not:. consent (CM 236250, 22 B.R. 
 

359), and in the instant case had the victim actually offered no physical 
 
resistaree to the int.ercourse itself it could ho.rdl.y be said that the of'fense · 
 
would thereby have been minimized. In our opinion the record amply sustains 
 
the findings of guilty of rape returned against the three accused named above. 
 

. 	 .· / 

.. 7. TlB remaining accused were four.d not guilty of. Charge I and its Spec- · 
ification but gui].ty of Charge II, and Specification 2 thereunder. T~ latter 
hybrid pleading, which conforms to no known form set. forth in the Manual, 'charges 
that accused did 11with intent to commit a felony, .viz, rape, enter the dwelling 
house of Ma Thein.Tin, and unlawfully and feloniously, and without her consent, 
take said wanan; Ma Thein Tin, !ran her dwelling house arrl. place her in a. 
vehicle".·. In order to· determine .'whether the. evidence supports a finding of.. 
guilty thereunier it first becomes necessary to ascertain what offense .is alleged. 
Yle believe that tha qualifying phrase "with· intent to c C:.mnit a felony, :viz -rape" • 
refers to and modifies the subsequent allegations, not only as to the entry, but. 
as to all that was done after entry was effected, ·i .cf. the unlawful and felonious 
taking and placing of the woman in a vehicle Without her consent. The Speci
fication consequently alleges assault with intent to commit rape ev~n· though 
nei1;.her the word 11 assault n nar the phrase "commit an assault" are used. Where 
the particular act ar acts constituting the· overt ·act ·essentiaJ., to an assault 
'4th intent to commit rape are alleged, it is not necessary to use the word 
"assault" or to charge that the acts constituted an assault. (52 C.J •. 1047) • 

. The allegations that the accused unlawfully and ·feloniously. and !d-thout her /. 
consent ntook" the woman and "placed11 her in a vehicle sufficiently charge the. 
overt act of an assault upon her person. At first glance the Specification 
might appear duplicitous as. containing a valid charge of housebreaking as well 
as assault t.o commit rape, but careful analysis shows otherwise. An essentia.l, 
element of the crime of housebreaking is an "unlawful" entry (par. 149.2,, MCM 
1928, P• 169; CM 2006'27, 4 B.R. 355, 362; CM. 2.37644, 24 B~R. SJ, 85). ·. He:i;-e. no 
unlawful e~;ry is alleged. :Rather the allegation of "unlawfulness11 follows the · 
allegations of ent.ering the hous~, and inmecUa.tely precedes those of the assault. 
Nor ~uld it· appear th.at housebreaking was intended ~o b~ pleaded in this Speci
fication, for a valid charge of .unlawfully entering· the house with fntent to . · · · 
collild.t rape is contained in the. preceding Specification~ However, regardless of . 
what the intendment of the pleader may have been, the Specification is defective, . 
so far as· a charge of housebreaking is concerred. This being so, the phrase· ·.. 
"ent.er the dwelling house of Ma Thein ~n11 Jnay be regarded as descriptive only; · 
and therefore· surplusage. l!Mere surplusage &:>es _not amount. to duplicity, and 
where a count charges one offiilSe and. defectively charges another, the latter 
charge may be ·regarded a~ ·surplusage11 (27 .Am. Jur. 686-7): Accordingly, the. 
findings o! guilty ur.der this Specification are of an as-sauJt, Yd.th intent to 
commit rape. · 
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••;i'here se:reral ac~s are .charged in a single count, a portion 
of them only being sufficiently charged, a general verdict is . 
ge:ierally :egarded as suff~cient if any of the acts iS well charged, 
being applied to that portion of the count which properly charges 
the unlawful a.ct 11 (42 C.J.s. 1355). 

7 • What has previously been said concerning the collective respo~sibility 
of the ~hree accused convicted of rape.applies with equal forc.e to the collective 
responsibility or Young, Riley and Lynch' for assault with intent to rape. They 
were each present at, and by their acts, words, and coniuct, encouraging and 
aiding the commission of the· assault upon :Ma~Thein Tin. The intent with which 
the assault it self was .rrade· may be inferred i'l"om the facts and circumstances 
surrounding it. That it was the intent bf.the accused for at least some of them'. 
to have sexual union with their victim at any cost seems evident from the Violent 
manner in whi6h she was separated from her husband arxi deposited in the truck, ·· 
from the display of force exhibited by- the discharge or .fil:earms and from the 
subsequent several sexual relatfons themselves under circtimstances clearly 
negativing consent. We conclude that the court was amply justified in finding· 
the accused Young, Riley·and Lynch, all of whom participated in the unjustifiable 
attack upon :Ma Thein Tin, guilty as principals of assai.ilt with intent to commit 
rape as charged in Specification 2 of Charge II. · .. 

s. AB a part of its case in chief the prose~ution introduced ~tat;~nent.si · 
given· the Criminal. Investigation Division by each.accuse.d. Five were made on._,. 
26 l!a.y 1945 while the sixth, that of· Roberts, was made on the follcwdng day.. . 
The fjr st statement offered was that· mde by the accused Riley. To its admiss~cm, : 
the defense interposed an objection on the ground that the circumstan9es ,under:·,· , 
which it was made raised.a doubt as to its voluntary nature. Evidence was then 
adduced by the defense· shaving in substance that the six accused were taken to · · 
the stockade at Myitkyina about 1215 hours on 26 March where they were given 
12-pound hammers and put to·work bursting rocks.; They were not fed _on thei?-' ... 
arrival and about-1400 hours asked for food. The request was reported to. the . 
corporal who said that no food could be served until regular meal time _(R. 49). 
The accused were fed at 1600 hours (R. 41). In tm interim the accused. were 
taken in pairs to the office of the Criminal Investigation Division (R. 36, 39) •. 

· The accused Young, testifying as to the events of tm afternoon, stated that he 
did not work on the rock pile very long before he was first taken to the Criminal 
'Investigation Division; that he was U~n returred to the rock pile. and taken a 
second ti.!00 to the Crim.irial Investigation Division office on the same afternoon; 
and that he did not h.ive to do nn.ich work on the rock pile (R. 37, 3$). He stated 
also trat.when he arrived at the Criminal Investigation Division he was told he 
had better tell tre truth (R. 38). It· also appears that none of the acc;used had 
eaten since the previous night and that none had had any sleep (R~ 35, 36) • 
Young was the only one of the ac.cused who testified as to tre circumstances under 
which the statements were made. The defense counsel:, in stating his objection' to 
the admission ':lf Riley's statan.ent., said that th~re :vas no intention of est~b
li-shing that the accused were not advised. of their n.ghts under Article of .far 24J 
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but that. under the tacts disclosed, the accused were under considerable stress • 
.The testimoey of those before whom the statement13 were given was to the effect 
that each accused was in !act warned of his rishts and were neither threatened 
nor given any pranises. A separate objection was entered to the admission of 
the -statemert of each of the accused on the basis of the evidence adduced at 
the time Rihy•s statement was offered. . 

It is·, ot 'course, .funaamental that to be admissible a confession must have 
been na.de voluntarily. It ~ further be conceded that situations .may arise under 
which a confession "IDB.y" not be considered as having been given .voluntarily even 
though an accused was, at the time of making it, advised of his rights umer 
Article of War 24 and even though no threats or promises were then made. But we 
do not believe that such a. situation is disclosed by tre evidence in this case• 

•. 	 While not placing acy stamp o;f approval upon the manner in which the accused 
were pl~ced at work on a. rock pile without. being fed, we cannot say that. the 

·'accused were thereby subjected to such intolerable conditions or to such inhwna.ne... 
lreatment as would overcome their tree will or would. induce them to declare them

~ 	 selves :falsely to escape f'ur,ther similar treatment. The :failure to teed the 
accused does not· ,appear to have been part o! an intentional plot or campaign to 
mistreat them or to ".dthhold any priVilege unless trey confessed, but seems more 
to have been mere neglect,· doubtless due in part to the inconvenient time they- · 
arrived at tre stockade•. There is no indication that the accused were subjected 
to long continued questioning in the face o! any expressed unwillingness :to talk. · 
Five statements were taken dur~ the same afternoon :from which it would appear · · 
rather obvious that there 'was little reluctance on the part of accused to r~late 

. what had happened, even though two o! the accused were rettirned to the Criminal 
Investigation Division o:rtice a. second time; Nor were the accused even taken 
separately to. bQ interrogated. It must further be noted that not one or th~ .. 
accused intimated that he was under any duress at the time he made his stateme}lt,1 
"that his mental or physical propertles had been impaired in any- way by- the treat-' 
ment ,he had received, or that he had not wished to make a statement. 1Significant_. 
also is the fact that one of their ni.imber ,· Roberts, made no statement whatever pn 
26 March and. was not refused food. the reaf'ter. Nor .did Roberts ever make acy · · 
incriminating statement; which· wojld seem a potent indication that no compulsion 
was employed. That the accused were both _tired and hungry wren they were inte;-
viewed may fairly be asst.Ped but that 'their conditibn · was such as to put them .. 
at an unfair disadvantage can hardly be gleaned from the evidence. In a case ·in· 
which was involved the admissibility of a confession obtained a!ter fiy:e days of_ ; 
intermittent questioning, in the. intervals between which the accused was segre- · ; 
gated from other prisoners, the Board o! Review stated: ·· · · 

,. ,. 

."Whether . or not these condttio~ imposed upon accused ~ . 
· hardship so intolerable tha~, at the end of five days, he .made 

a false confession to escape thElll, was properly a question for. 
the court to decii:i~" (CM 252086, 33 B.R•. .331, 343). . . ; 

. • f"I ' • • 	 I 

•.In the one case of accused Young~ .it appe~s .that some members of- the Critn:i nal · · 
·Investigation Division stated that "you had.bet~er 'tell the _trt;th", ·but a. .mere '·> 

adjurati"on to speak the· truth .does not vitiate a confession. when.neither threats , . . 
..:....· 

• f ..... 
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nor promises are applied (CM 252086, _supra; Vol. 2, Wharton's Criminal Evi~ence 
par• 625) • In civil jurisdictions th,e great weight o,r· authority likewise is , 
that an admonition to tell the truth,Ylrch imports neither a threat or a benefit 
do~s not render a confession incompetent (Vol. III, Wigmore on Evidence, Third/ 
Edition, Section 832! Fitter v United Stat~s, 258" Fed. Rep. 567). In discussing 
the rules. to b~ app~ed upon appellate. reyiew in determining whether a confession 
!~~~ssible·in any gi.ve~ ~as~, t~ Board of Re.view in CM·192609, 2 B.~~-9, 16, 

. ' 	 . 

. . . 11 It was necessary for the court:.....martial in this case,. actirig . 
-· 	 through the law men.her, to ascertain and determine as a question 

of law and as a preliminary question: of fact, whether the con- . 
fession was voluntary, and its decision with resoect to the facts 
is entitled to such weight that it should not be. disturbed on · 
appellate review unless there be no reasonable basis and evidence 
for its action". · 

\ 

In spite of the impropriety of putting the accused to work on the rock pile· 
without their having been fed either breakfast or di~er, we cannot ~ay that the 
facts disclose a situation which, as a matter of law, rendered the confessions . 
involuntary, or that there was no reasonable basis for the court's'action in 
admitting them. The law me.mber correctly ruled that the statement of each accused 

_ could be consi<lered as evidence only as to the one who made it and not against the 
others (par. ll4£., fuCM 1928, p. 117). · · .· ·· . · _ . · 

. ' 	 . 

'9._ On cross-examination the accused Young was asked wham; if anyone, he 
had seen have sexual intercourse w:i.th_ lJa. Thein Tin While she was in tte truck. 
The defense objected to the questions on .the grouni that. such cross-examination 
went beyond the· limits of the· direct examination (R. · 67, 71) ~ The. objectioz:i was 
prop.erly overruled. While Young had ,not testjJ'_ied to any in9ividual acts of his, 
co-conspirators,· his testimony related to the events of the night, and especially 
his own participation therein, fran a time_before the native•s house was entered· 

·until the apprehension ·of accused by the military police•. That' general subj_ect 
 
having been opened, the cross-examination might go into any phase thereof i70_ 
 
C.J. 656). The cross-examination of a witness as to fact~ in iSsue, or.relev~t 
tp the issue is a matter of right; riot of discretion (CM 234591; 21 B.R. 61, 66) • 
.An even greater latitude is allowed, in the cross-examirtati5>n° of an. accused than.. 
in that of other witnesses (par~ _1212,, MCM 1928, P• 127). and ·in general'.-he may 
be cross-examined as to any .matter pert4len'fi to the issue 'in the case or any 
matter concerning which-he has testified or'to~vhich he ~s referred on his 
direct examination ('10 c.J. 674) • Young was 'charged with the commission or a 
joint offense and what his. five. co-conspirators did in furtherance. thereof. was. 
germane to the issues as to Young. The matters sought to be elicit~4 by the 
trial judge advocate ~rlained directly to the actions o£ all.the. accused during 
the time and um.er-the circumstances about which Young rad testified on direct 
examination. In CM 214273, 10 B.R. 349; 35_1, it'was said: .. 

"As the offense was joint robbery, it was pe~fectly proper 
 
· to cross-examine all the accused, as both were bound b;r the ~:eta 

. of~ each' accused". 
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That the questions might implicate o~ or .more ·of his co-conspirators does not 
make them improper, or the answers in response thereto inadmissible. An accom
plice or co-conspirator is competent to testify.against another involved in the 
s.am.e offense (CM 252439, III Bull, JAG, P• 284). 

' ' 
. . ,, - I . . .. - ' 

10. Evidence ot prior convictions was introduced as to the accused 
 
ircClurg and Lynch. Exhibit 7-, setting out aprevious. conviction as to Lynch, 
 
is a letter written 11 .f'or the commanding o.f'ffcer" of the,$Sth Quartermaster 
 
Battalion Uobile, by.the Personnel Adjutant, and is not certified as a true 
 
copy of any official document •. It therefore does not conform to the require

ments of paragraph 116a of the 1ianual. Exhibit 8 purports to be a certified 
 
true copy of extracts fran the service record ot ~ch •.·. It is signed 11 J.erome 
 
G. Byrnes, Captain, MAC, Personnel 'Officer" but. does not ariywhere contain the 
designation of the latter's organization•... A].though a personnel officer is, 
under regulations, the custodian of the service records of enlisted personnel 
of his organization, the authentication shoUld· revea.J:, either by a statanent to 
such effect or by other evidence contained therein, that the officer making it 
is in fi!;Ct the custodian of the original. However, any objections to the two 
documen£s because of faulty authentication ~ be considered ~aived since not 
a.Sserted when they were proffered. Far. 116!, MCM 1928, p. 120. In any event 
the substantial rights of neither accused were prejudiced as each acknowle9.ged 
in open court the correctness of their contents. Appended to the record as 
Exhibit 9 is a certified true copy d: previous convictions as to Young. The 
authentication is the same as tln.t on the certificate pertaining to Lynch, and 
is faulty for tha same reason. lt carmot be said that Yoong waived· any objection 
thereto or -acknowledged its contents as correct, for· tre record discloses that 
t_};le trial judge advocate announced in court that h'e had no evidence of previous 
convictions against Young.· Whether the court considered t'he contents· of Exhibit 
9 we cannot secy-, but if it did. there is no indication tha t_it was influenced 
trereby, for the lightest sentence of the six was imposed against Young. Con

. sequenl;ly, no prejudicial _error is discerned. · • 

. ' 11. The recorc;l discloses the follc:wdng personal data as to each accu~ed: 
.·Private McClurg, age 22-7/12 years and inducted 9 January 194.3; Private Young, 

27 yelrs of age, enlisted 14 July 1942; Private lzy'nch, 25 years old, inducted 
,9 January 1943, Private First Class Roberts, 24 years ot age· and inducted on 
20 August 1942; Private First Class Wideinan, 'age 36, inducted 21 September 194.3; 
Technician Fifth Grade Riley, .35 years old, inducted on 20 July 1942. The record 
discloses prior convictions agairat ·the following accused: ~Private Mcclurg; ·· 
absence without leave from 20 July 1944 to 7 September 1944; Private Lynch, 
absence Yli.thout leave fro.m 27 December 1944 to 2 January 1945 and drunk and dis
orderly irJ. public on 15 January 1945; Private Young, absence without leave from 
.3 September 194.3 to 12 Septenber 1944. · · 

12. The ~urt was legally constituted a"nci h:ia:jurisdiction of each accused 
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and of the offenses. No errors injuriously affecting tm substantial .rights of 
any of the accused were committed durlng tre trlal. In the opinion of the Board 
of Review the record of trial is legally sufficient to support the findings a.nl 
sentences as approved by tre reviewing authority. Both rape and assault to 
_commit rape are recognized as offenses of a civil nature and so punishable by 
penitentiary confi.nemmi;. by Sections 278 and 276; Criminal Code of the United 
States (18 u.s.c.A~ 457 and 455) respectively.· . 

, Judge Advocate 

(Sick in hospital) . Judge Advocate 
Itimous T. Valentine 

r?&ted~ ,Judge Advocate 
Robert C. Van Ness 

Judge .Advocate 
f..Fontron~v~ 

·.. ·- lJ. 
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New Delhi1 Inii.a 
. l2 September 194.5 

Board ·of Review . r-· 

CM IBT 690 . 
/ .. 

·UNITED STATES BASE SECTION,: INDIA BURMA. 'rHEAmt 
. ~ . '·' 

v ) Trial by- GCM convened a.t .Calcutta, · 
. - , ) India, 17 Atlgust 194.5. Confinement 

· Technician Fifth.Grade Isaac Walker,· ) at har.d labor !or 6 months. For
'J47912lJJ, 4l.55th Quarterma.ster.Truck ) !eit $18.6; per month !or.6 months•. ' 
Ccmpa~ • · ) IB Stockade No. ·l, Kanchrapara, Indi~• 

. ,» • 

. . ( 
.~ 

. HOIDIN:Z by the BOARD. OF REVIEW 
OtBRIEN, VM..ENTINE, VAN NESS and FONTRON, Judge Advocates 

. 1 •. The record of trial in the. case of the soldi~r above ilam~ 'has been 
· a'Tftmined in the office of The Assistant Judge Advocate General in cbai-ge of The· 
Judge· Advocate -General!s Branch Office·, India Bunia Theater, and there forind. 

. legaliy-'insui'ficient to support the findings and sent.Ence •.·The record has :µow .. 

. been examined by th8 Boa.rd of Review and the. Board submits this, it~,ol'inion, ' 
to Th~ A.ssista?t... Judge .Advocate General. ·' · · 

. . . 
2. Accused was arraigned on the follow-in& ~barges and Specifications: 

CHARGE I: Violation of the 96th Article: of War. · 

Specification: In that '.l'echmcian Fifth Grade Isaac Walker, 
4l55th Quartermaster Truck Campany,. did~- at Calcutta, 
India, on or ·about 12 July 1945, ·wrongfully take and ·. 
use without eonsent of the owner a certain automobile; 
to wit: a Truck, tractor trailer 119912, property or the . ' 
Uaj.ted States, of a value of mare than Fifty- Dol:J.ars · ' 

' ' {$50.00). • I' : · .•. ·-.' _ 

CHARGE IJ;: {Find:tng. of' not guilty) 

.. Specl.f'ic~tio~:. (F~~ of not guilty)
/ 

,.. .· ·. . . '. '· . 
. The. cOUl"t found accused guilty of the 'Speci.t'icati~n o! Charge I, excep~ .the, 

·. "· -. 

. -1.:.. 
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words "#99l.2.", or the excepted words not guilty, and guilty or Charge I. 

Accused was sentenced to be .confined at hard labor at such place as the review

ing authority may direct for six months and to forfeit $1S.6f per month for a 

li1re period. The reviewing authority approved the sent:, ence and ordered it 

executed. The result of trial was promulgated in General Court;.-Martial Orders 

No. 1:11 Headqµarters Base Section,\ India Bunna· Theater, 25 August 1945. 


- . 

3. The prosecution's evidence pertinent to the offense of which accused 
 
was founi guilty ma,y be summarized as follows: 
 

On the night of ll, J2 July 1945 accused was on duty· as a truck c;iriver at 
11 B" motor pool, King George Docks (Calcutta,. India). It was usual for a driver·. 
to~ba.ve one trip ticket upon which he recorded all the trips which he made 
during the night. Accused was assigned truck 119351 in which he made several 
trips (R. 7, 8, 9, Ex. l). His trip ticket did not show any trips to Cossipore. 
Corporal .Nash' and Sergeant Johnson were on duty as dispatchers during the· night 
and they denied that accused was directed at any time to go to Cossipore with a 
tire for ancther truck (R. 7, 9). Truck #99l2 was assigr:ed to the motor pool 
and is property of the United States of a value of greater than $50.00. Corporal 
Nash testi.i'ied that he did not dispatch anyone in truck 1199'12 and had no reason 
to believe that it went out that night (R. 9). At. about 2400 hours Private First 
Class Antoine saw accused in truck #9951 at Kidderpare (a district of Calcutta). 
He testified that that truck had been assigned to accused at 1800 hours by · 
Corporal Nash (R. 10). He also saw accused at Kidderpore at 021$ hours (R. 15, 
16). Arter being warned of his rights urtder the 24.th Article of ·war, accused · 
ma.de an "extra-judicial statement which was introduced in evidence as Exhibit 3. 
In this he said that he relieved the regular dispatcher for a time during the 
night and arouni 2200 hours a soldier called in stating his truck- was broken 
 
down with a flat tire at Cossipore. Accused told him ·they would come to fix 
 
it. This conversation was reported to the sergeant in charge and he stated 
 
'Someone would be sent up to fix it later. About Oll5 hours accused told the 
 
sergeant he --=>uld take the tire to Cossipore and the sergeart replied that it 
 
was "0K11 • Accused le ft the motor pool-in the truck dispatched to him for the 
 
night, 119351, with the tire rut was unable. to find the disabled truck. On the 
 

. wey back to the motor pool he was stopped on Circular Road by tWQ Indians who 
told him a truck was broken down arourxi the corner arx:l. they directed him to a 

'place where ten or twelve Indian policemen were gathered. Private First Class 
Antoine cane up behind him in another truck while the Indians were talking to 
him. The policemen tried to get accused an:i Antoine to go to police headquarters · 
but both declined as they 11 had done notfil.ngu. One policeman jwnped on the truck 
of·accused as he started to drive off but when accused suddenly applied his · 
brakes, the policeman fell off. Accused then returned to the motor pool (Ex. ,3). 

, 4. The accused; on ·being warned of his rights unl.er the 24th Article of 
 
War, ele_£ted to remain' silent (R. 18). Corporal Nash, called a.S' ~ defense 
 

- •. 

http:to~ba.ve


WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL . 
WITH THE (275) 

UNITED STATES FORCES 1NDIA BURMA THEATER. 

·witness, testified that on the night o.f' the alleged offense there was· no truck: 
in the motor pool bearing number 9951 ani thct. he did not. knew whether the 
trucks ~earing number 9351 and 9912 had been painted .following the o!fense ·{R. 18). 

, - 5 • .· Accused has been charged with wrongfully taking ,am_ using without th~
eonsent of the owner a truck tractor triller No~ 9912, property- or the United · 
States,, of a valw o! more than $,50.00•. The evidence reveals that accused took· 

1.and us.ed either truck: No. 9951 (R. 10) or No. 9351 (R. 8; Exhibits 1,, 3). There 
is no eviden::e whatsoever that he took and used truck No. 9912. · .·, -, · 

In CU IBT 380, Yacavone (IV Bull. JA!J, p. 100); we stated:. 

"It is a fundamental principal o! law that the prosecuti'on 
must prove the taking by- accused of the .identical. thing charged 
in the specification to have been. stolen (36 C.J. p. 850). Thus, 
a conviction for la.rcecy: is wholly unsupported by evidence which 
shows that accused took and carried away, from a· different place 
fran that charged-in the indictment, similar, but m.tirely dis_;' 
tinct property from that referred to in the indictment (36 c;J. ·.. ' 
p. 851; note 30 (b)), or, where an animal found il'i defendant's : . 
 
possession is to be identified by its marks, the identification· 
 
necessarily fails it there is a material·variance (ib., not.e 33 
 
(a)).-*** Applying t.ltl.s· prlnciple to this case,- it seems clear 
 

· trat the allegation that accused stole a Thompson- sub-machine 
 
gun, S 327905, on or- about 22 Decanber 1943 is not supported by 
 
proof that. he stole a Thompson sub-machine gun, SN 372904, in -

Decanber l~.3. · ' 
 

· "A court-martial may make fin:l.ings with exceptions' ani sub
stitutions as to figures, -dates~ amounts and other details 
'provided that such action does not crange the nature and id~ntity 

·ot the offense charged' (Par. 78£., MCM 1928; CM 211866, 10 B.R. 
'147). However, as indicated by the quoted proviso; the authority 
' ot .a. court to make exceptions and substitutions in its findines is 
·subject.to the. fundamental prl.nciple that a court ma.y convict an 
accused only of the offense of which he is charged or ·or a lesser 
included offense or, as otherwise stated, an accused cannot be 
hailed to court for the conmission of one crime and there convicted 
of anot.bar (State v. Ferguson, -191 N~C. 66$} and a conviction 
cannot be sustaimd upon a different theory than that on which the 
ease has been tried (State v. Mason, 98 Vt • .36.3) • 'l'he accused in 
this case was brought to trial and .the prosecution proceeded on the 
theor;r th~ the accused stole a particular nadline gun on or about 
&'particular.date. The.ac~ed presumably pre~ared his defense 
aceerdintly~ The state failed in' its proof ot the specification . 
but. did present evidence •tending to prove that the accused stole a 
.different machine 'gun sometime during the month in question. The 
.proof manifestly was ine:xplicably at variance with the allegations 
o! the specification 'and the court, in an apparent attempt to 

- .J 
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obviate the variance, acquitted accused by exceptions and substi 
tutions of the theft of the Thcmpson sub-machine gun· described in 
the specification but found him guilty of the theft of an unidenti 
fied Thompson sub-machine gun. The substituted finding necessar'il.y 
referred to the theft of a gun other than that described in the 
specification and was not based on the theory of gtiilt under which 
the· case was tried. It was, in effect, a fin::ling of guilty of an 
offense not charged. It follows the firiding was illegal· (Sec. CM 
1200$8, Lee).11 · . .' · 

In the case presently before us accused has been charged with wrongfully 
taking and using property ·w:i:thout consent of the owner, while in the Yacavone 
case accused was charged vdth larceny. J:!owever, we are of the opinion that the 

·principle involved is identical. 

It is to be noted that in the Yacavone case the descriptive matter con
cerning the property alleged to .have been stolen was averred directly while in 
this case the descriptive matter. has been averred urx:l.er a videlicet. We deem 
this of no consequence. It has been held" in civil jurisdictions that the 
object of a videlicet is to point out that the· pleader ·does not umertake to 
prove the prec~se circumstances as alleged and does not birx:l. the pleader to an . · · 
exact recital where it. is not otherwise required bv.t relic::ves him .from the 
necessity of proving. a. nonessential descriptive averirent. . HOHever, as stated . 
in i'Jharton's Criminal Evidence, Volume II, page 1916·, if what precedes be · · 
matter of direct airerment and material, then what· is stated under the videlicet 
will be deemed material and traversable, arx:l. if traversable it must be proved. 
In Corpus Juris Secundum, Vol. 42, page 1267, it is stated: 

"However, where an allegation is descriptive of the 
identity of that whic:h is essential to the charge in·the · 
indi.ctm.ent, whether it be mcessary or. unnecessary or more or 
less particular, such allegation cannot be rejected as surplus
age ani must'be proved, even though it is pleaded under a 
videlicet * * *. 11 • 

·Inasmuch as accused has been Charged with taking and using an automobile· 
oi' a certain number and the prosecution has proved the taking or an automobile ,' 

. ot a different nuni>er, we believe, applying·th~ principles of the Yacavone case, · 
that the variance between.the allegata and probata· 1s· fatal~ HBecause of the 
foregoing we de'em it unnecessary to discuss the question as to whether the 
taking and usiqs of "bhe automobile by accused· was wrongful and without consent· · 
of the amer. ' · 

6. For the foregoing reasons, the Board o! Review' holds the r.ecord of 
 
tp.al legally insufficient to support the timings ~the s~ntence. 


-4 - . 
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~(S_i,...c_k_in__h_o_,sP...,,i_t_al_.).______, Judge Advocate 
Itimous T. Valentine 

. 

Judge_· Aclvocate~~. 
. . 

Judge Advocate • 



~2.78) 
1st· Ind.·· 

CM IBT 690 (Walker, Isaap) ', 
. . .. ' 	 :. 

BRANCH .. OFFICE OF THE JUDGE .ADVOCATE GENE~A1, USF, IBT, .APO 885 
c/o Postmaster, New York,. N. Y., 14' September 194_?. 

·TO: 	 Commanding Genera;!., United Stat~s Forces, India Burma Theat~r, 
&PO· 885, · U •.S ~ Army.. . . · . .. · · : 

. . . 	 t 

l~ . Herewit~ t;rans~itted for your action under Article of 
. Vlar 50L as· E3.I1iend.eg by the ac't of 20 August 1937 (~b, No. 325; 
 
75th Cong.) and- by the act of l August 1942 (Pub. No. 693, 77th 
 
Cong.)· is the·record of trial by general court-martial in the 
 
case of Technician Fifth Grade Isaac Walker, 34791260, 4155th 
 
~uartermaster Truck Compa~y, together ·wit~ the foregoing opinion 
 
of the Board of Review constituted in the Branch Office of The 
 

.: Judge .Advocate General with the United States Forces 1n .India 
· ~urma. : · 	 · · · . 

2. I concur in the opinion.of" the Boa.rd of Review and, 
 
for the reasons stated,therein, recommend t.hat the findings .and 
 
sentenc'e be vaefted and that all rights, privileges and property

of which. accused has been deprived by virtue of said sentence 
 
be restored.. · . · . · 	 · · . · 

3; Inclosed herewith is a form ot a·ction designed to carry
into execution the recolD.Illendation hereinabove made should it 
meet with your approval. . . 

. 2 Incls: , 
· Record of Trial 
Ac.tion Sheet •. 

(Findings and sentence vacated. OCMO 3~, IBl', 19 Sep 1945) 
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New Delhi, Ind!~ · 
21 September 1945 

Board ot Review·. 
CM IBT 706 (CT 62) 

. U N. I T E D - S T A T. E S ) .c'ERVICES. 01" SUPPLY,_ CHINA THEATER
) . 

V· ) . Trial by GCM convened at APO· 627, . · 

l
%Postmaster, New York, N.Y., 17 

Pri\r~te Willard J .,.· S'Uckney, ·A"Q,gust 1945· Dishonorable dis- · . 
 
39087814, lst & 2nd 'Storage & charge (suspended), .total fort'ei tures' 
 
Issue .Platoons,· 69th Medical· · Confinement.at bard labor.tor l year.

Depot Company', Base General ) . 
 

Depot #2.- ' ) . ·•· 

. 
 

bPINION or the BOARD OF RENLEW 
o'BRIEN,· VALENTINE, ·VAN NESS and l"ONTRON, J'udge Advo.cates 

l. The. ~·a.cord-'ot trial.' in. the case or the soldier named . 
 
above has been examined in the office ot The Assistant.Judge 
 
Advocate General in charge ot Th~ .Tudge Advocate General's Branch 
 
Office, India.Bu~ Theater, and there found legally insufficient 
 
to· support the findings and_sentence. The record ·has now been 
 
examined by the ·Board of ,Review: and the Board submits this, its 
 
opinion, to.The Assistant· Judge Advocate General. 
 

~ .;· ·' '• ~\ 

· . 2. '.Accused was tried on the following Charge and Speci

;f'ications: · 1 

• • • 


CHARGE: 'violation o:r the''6lst A±ticle ot War. 

: Spe,citication l: (finding o:f ·not·guilty) · 
~ . . . ' 
:. ·;- ·----~ .' . . ' ' 

_Specification 2: In that Privat~·_W.t,llard-J'. Stickney, 
 
~ 1st ·& 2nd Storage & Issue platoons;t 69th Medical 
 

Depot Company did without proper' leave,· absent him-
. self from his place'of. duty at the·.Medical Supply 
~·compounds, ct Base· General l>epot · #Z, ·tcunming, China, 

·" rrom about 16 May 1-945 to about 26 ·.May -1945. .· - ·.. 
. . . : .·... ' ' . . . . . . ) 

.. . . . ' . \. ..... . / .. 
Ac.cused pleaded not guilty to both Speci:fic·ations and the 

.Charge and wa~ found not guiljq ot Specification l but guilty of' 
Specification 2'ot the Charge and the .Charge •. Evidence of.one. 
previous.' conviction was 11:'1~roparly admitted.· _Accused was . 

http:India.Bu
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sentenced to be dishonorably discharged, to forfeit all pay and 
allowances due or·to become due and to be confined at hard labor 

. for l year. The reviewing authority approved the .s.entence but 
 
suspended the execution ot the diehono~able disoh~rge until. the 
 
soldier's release trom·.eonfinement ~d designated the India 
 
Burma Stockade J:i"o. 1, Kanchrapara, India, as :the place ot con-. 
 
tinement. The result of the trial was promulgated in General 
 
Court•Martial Orders Number 40, Headquarters Services 9t Suppl~, 

United States Forces, China Theater, l Septemb~r 1945· · . 
 

, ): The prosecution's ev1deno~ pertinent.to Speciti~ation 2 
ot the Cbarge is as follows: . . · . · · . 

Master Sergeant Leon D~ Poplaski testitled that be was ·Acting 
First Sergeant or the lst and 2nd Storage and Issue. Platoon·s, 6.9th 
Medical Depot Company, and Chief Clerk in the Meqioal Supply · 
Section (R. S); that accused is a member of the 69th Medical Depot
Company; that the mentioned platoons operated as a separate or- . 
ganization until 15 June 1945 and.that Captain Charles L. GOrnall 

·was the S~ction Commander; that the entry dated 21 Ma.y 1945 in 
 
the duplicate copy of morning report sho~ing accused "dy to AWOL 
 
as of 16 May 1945" {Pros. Ex.· 3) and the entcy dated 28 May 1945, 
 
showing accused "AWOL to- Conf." (Pros. Ex. 4) were prepared by · 
 
the witness; that the purported signature ot Captain Charles R. 
 
,Gornall which appears on the morning, report ot 21 May 194$ was 
in fact signed by,Lieutenant Chandler- s. Briggs, whose initials, . 
it bears; tbat the morning report ot 28 May 1945·was signed by .. ·· 
Captain Gorn.all; that Lieutenant Briggs is·tha Warehouse Officer.. 
in the Medical Section, Base Genera~ Depot No. 1, and assumes . 

• 	 Captain Gornall's ~uties·as .Company. Comm.ender in the latter's ab~ 
sence; that the morning report of 'l6May was s'igned by Captain
Gornall; that those of 17 May ~o.21 May, inclusive, were signed
by Lieutenant 'Briggs (apparently in the manner abov.e indicated), · 
and that those of 22 May to 28 ~Y, .1ilolus1ve, were signed by
Captain Gornall (R. 7-10). .· : , . . · · . . · 

. The extract copies ot the mentioned· moping report entries 
of 21 Ma.y 1945 and 2S May 1945 were received in evidence, over . 
object~on ~Y the defense, as P~secution's Exhibits ) and 4. · 

, · Sergea~t William R. Wain,_ 12ll Military Police Company, ·.' 
testified that on 26 May 1945, in response to a telephone call,. 
he "picked up" accused at Hostel No. 6; tha.t accused was ly:ing on · 
a cot &nd ·did not answer when asked ,his name; that 'accused was 
taken to,~the sto.ckade (R. 1), i4l •. · . ' · · · . _ 

·.~ ...-,~ 'i. ··..-.>. : . '." i • \ • • • • ._~, • •. 	 • • ' • 

· Captain, Charles L. Gornall, 69th Medical Depot: Company, ·· · · 
t~stitied ,t~t between 0800 and .os30 hours~ 16 May 1945, as he 

- ·2 
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was on his ~ray to work in a jeep, he saw accused riding in a 
weapons carrier away from the Depot. The witness inquired of his 
chief warehouseman, a: sergeant, where accused was working that. 
day and whether he had been given. time oft and was told that he 
was working with the carpenters and'ha.d not received time ott. 
The witness "checked" with his head carpenter, who said. accused 
had been to work that morning· but. disappeared. Accus,ed did· not 
report to and was not present with his organization from 16 May
1945 to 26 May 1945· The witness did not give him permission to 
be absent ( R. 15, 16) • · Prosecution's Exhibit .3 bears Lieutenant 
Briggs's initials on the. witness•~."signature". Prosecution's 
Exhibit 4 bears the witness's signat'\ire (R. 17}. 

. . . 

. 4. ,The defense introduced in evidence as Defense Exhibit A,· 
.•without objection by the prosecution, a certificate·dated 21 
. July 1945, signed bY. Captain Anthony E. Coletti, .MC, Neuropsychia
trist, stating, in substance~· that although accused does not have 
any mental deficiency or derangement and knows right from wrong 
and i.::i able to adhere to the right, ·he is a colistitutional psy
chopath, "inadequate personality, with chronic alcoholism"; that 
he was unable to e,djust himself in civilian. life and will be . · 
unable to do so in the military service; that he.will not benefit. 
·from pu~ishm.ent.and that "frank mental illness".may be precipitated 
thereby; ·that discharge under the provisions ot Army Regulations
615-368 is recommended (R. 18). _. . . . . 

·'' 
' 

·Accused, on l:>eing advised of his rights, made an unaworn 
 
statement which was not pertinent to the specitication of ·which 
 

, he was found gullty (R, 19, 19a) • . · . · .. . · ·. · .·· .. . · . · 
 
. . , . ' . ·. ~ 

· 5. · It' affirma.tively appears th~t 'th~ morning report ot 
2l·May 1945 was not signed by the commanding officer or the re
porting unit o~ by.an officer designated by him,.as required by 
paragraph 4.3,Army Regulations .345-400, .3 January 1945· · The ad
missibility ot a morning report aa an exception to the hearsay . 
rule is baa·ed on the principle that the otf1car· making·. it had th~ . 
duty to know the matter .stat'ed and to record.it (.par• 117,!, MCM .. 
1928). This clearly requir~s the signature ot the proper record- · 
ing officer and not the mere signing of· his name by 'another · .. 

. officer•. As the. original morning report ot 21 May WaS not proper_. 
 
·1y executed, neither it ·nor the. certified. extract copy ot .the 
 
entry pertaining to accused (Pros. Ex. J) was admi~sible. · _. 
 . . . 

Notwithstanding the~inadmissibility of .the morning report, 
 
we believe accused's absence as alleged was proved by competent 
 

' - ' '· • ~ - • • '• \.. r ' • 

... •• J ~'<-:' ' "'· . ' ' 
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evidence ot a compelling nature.· Th~ testimony. ot accused' S . · .. 
Commanding· Officer, Captain Gornall, shows that he saw accused 
at about 0800 hours, 16 May 1945, under circumstances indicating 
that aocuse.d was. absent tram his duties. Captain G~rnall accord

. ingly investigated in order to learn where accused· was. supposed 
'to be working and whether he had been given time ott.· He was 
unable to tind accused and stated categorically that accused 
did not report to and was not present with the organization from 
16 May 1945 to 26 May 1945 and that he did not give him permission~. 
to be absent. The evidence turthel' shows that accused was ~ppre-· 

·:handed on the latter date. The testimony as to what Captain . 
· ·aornall was told by the chief warehouseman, and head carpenter in 

the course or his investigation was hearsay and or no probative · 
· · value. · Howe;ver, his testimony as; a whole shows that he had direct 

knowl·edge or tacts indicating that .accused was absent without ... 
leave and that ~e personally investigated.the matter and searched'. 
for accused·~ His. statement that accused absented himself without· . 
·1eave on the date alleged was, theretore1 based on his knowledge 
ot the tacts~ Al.though it appears that .captain Gornall was not· 
present with the organization during all the period of alleged 
absence, the oondition of. absence wi.thout leave ·having once been .. 
shown may be presume~ to have continued until,· as in .this case,. · 
it. was ~erminated by apprehension (par 130!!; (p. 143), MCM 1928). 
Accused having been absent without leave from his organization 
during the period alleged, he was, necessarily, absent from his 
duties as all9ged. . 	 . · · 

• . A 6. Th~ specification of which accused was found guilty 
. ·alleges that accused "did without proper leave, absE1nt himself' 
 

from his place of duty at * * * from about 16 May 1945 to about 
 
26 'May 1945". This hybrid form of pleading does not conform. to 
 

,any 	 of the model speo.ifications set out under Article of War 61. · ' 
in Appendix 4 of the Ma~ua1;·nor is the offense one of those ex
pressly designated under Article of War 61 in the· Table of Ma~i- . 
mum Punishmen1B (par. l04c, MCM 1928). The question therefore · '. 
arises whether it alleges an offense .so closely related to ' 
absence without ~eave from command,. quarters, station or ca.mp.
that it is .punishable as such or whether· it alleges one of. those 
less closely r~lated offenses described in the i'irst part of _ 
Article of War 61 (failure to repair, quitting duty) to.which .· 
the limitations prescribed by the Table ot Maximum Punishments. · . 
still applies (see ·Bull._ No. 57, Seo~ I, WD 1942; Cir. No. 9, . . 
Seo. III, .'WD ~943) •. If it alleges one ot the latter types ot '· 
offenses, the..sentence herein is excessive. The·only ·precedent 
we can find for. the use or a similar· 8peoification is 'not· helpful 
as .the accused therein was an officer and the Table ot Maximum .' _: 

'~ 4 .. 
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Punishments did not appl~ (C:M 234591, 21 B.R. 61). 

As indicated by the discussion of Article of War 61 in para
graph ~32 and by the model specifications in Appendix 4 of the 
:\ianual, the offenses to which the Table of Maximum Punisb.Jlents 
still applies (failure to repair, quitting duty) are characterized· 
by a <l'J.itting or failure to repair for a particular scheduled or 
routine duty. On the other hand, the offense of absence without 
leave from command, quarters, station or camp is·characterized by 
an abandonment pf!!!! duties, usually for a substantial· period of 
time. We believe that the specification of.which accused was found 
guilty is not reasonably susceptible of being construed as· charging
that he was absent from a particular scheduled or routine duty only.
The inclusion in the pleading of the allegation as to the period 

· of time involved in the absence and the exclusion of any reference 
to a particula:r;" duty is significant in this respect. Instead, in 
our opinion, the.specification fairly charges an abandonment of all 
duties for.a substantial period and is so closely related to abserice 
without leave from command, quarters, station or camp that it must 
be considered tantamount thereto and pun~shable as such • . 

7. There was improperly introduced, without objection by the 
 
defense, evidence of one previous conviction for offenses committed 
 
more than one year prior to the commission or the ofrense qf... which 
 
accused was found gullty. Al though this is not considered<~'fatal 

error, the inadmissible evidence may have influenced the:oo\lrt in 
 
determining the sentence imposed. - The record or trial c~n be purged 
 
of any possible effect of the error by a remission of part of the . 
 
sentence by the reviewing authority (SPJG.J 1944/·.4686,III Bull ·JAG 
 
186). . .. . . 

•/ 

. ·\'':.. ',.,,;)
8. The court was legally constituted and had jurisdictfon}of

the person and subject matter~ No errors injuriously aff'ectin~f.1;ihe 
substantial rights of the accused were committed. during the· trial-~-;/
The Board of Review is of· the opinion that the record of trial is-:...:c_,,, -. 
legally sufficient to support the o.ndin,gs of guilty and the. sentence·· 

.;:t;JL~;+...~.;!;~i:.,!.:~~=:::j1:.___, Judge Advocate 

on detached service) . , Judge Advocate 
timous T. Valen 
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Now Dolhi, India. 
17 October 1945 

Board ot Review 
CM !BT 725 

UNITED STATES BASE S~CTION, INDIA.BURMA THEATER 
v Trial by GCM convened APO 465 ·% 

Postmaster New York, N. Y;, 5 6
First L1eute~nt·Franois L. _September. !945, Dismissal, to!al 

· Colburn, 0918602·, A:rmy of the torfeiturea, Confinement at hard
United States, Assigned to · · labor for 5 .years•

Headquarters, United States' 
 
Foroes, India l3urma Theater, , 
 

HOLDIN y e 
O'BRIEN, VAN NESS and 

l. The reoord of trial in the case of the officer above 
named has been examined-~J the Board of Review which submi'ts 
this, its holding, to The Assistant Judge Advocate General in 
charge of The·Judgo Advocats General's Branoh Office, United 
States Fo1:'oes, India Burma Theate:rt". . . ·. 

2. Accused was tried on the following Charges and Speoi
tication~l 

CHARGE I~ ·Violation of the 9)rd Article of War. 

Speoifioation: · In that Firs.t Lieutenant Franols L Col- . 
bul'"n, AUS, assigned to ·Headquarters United State-a · . 
Forces, India Burma Theater; did, at or near Katpadi,
India,. 'on or about 2 September 1944 feloniously em- · 
bezzle by fraudUlently converting to his own use Rs • 
.7 p375/- (Seven thousand threo hundrod and seventy- · · · 
flve rupees), lawful monies· of the Governmen~ of India, 
of tho value at Rs. 7,375/•, tho property of Army Ex
change Service;· entrusted to him by the said Army Ex
change Service • .for·the pur$hase-of curios and novelty
merchandise. 

. ' 

CHARGE II: Violation ot the 95th A:rt1clo of war. 

Specification l;· ·In ·that· First Lieutenant Francis Li . 
Colburn, AUS, assigned to Headquarters United s~ates 
F0rcos, .India _Burma Theater, having boon entrusted 
with :f'unde in the sum o:t about Rs.· s,ooo/-{Eight 

... 1 ""... 
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thousand rupees), by Army Exchange Serv1ce·tor the 
purchase of curios _and nov~lty merchandise! did, at 
Calcutta, India, on Qr about 10 September 944, . 
wrongfully, wilfully and with intent to deceive• the ' , 
said' A:rmy Exbhnnge Service, and with intent to fraud
ulently,conceal from the said Army Exchange ServiGe, 
a shortage of funds then existing,· falsely make a 
certain Purchase Order for and on-behalf ot the said 
Army EXohange Servi_oe to wit; 

. I "PURCHASE ORDER . / UNITED.STATES ARMY'EXCHANGE SERVICE No. 394 
GENERAL DEPOT NO. 2-SUPPLY OFFICE 

.. Phone Cal. 7080 -HINDUSTHAN BLDG•. CALCUTTA•. . . Extension lOJ 

. , Triplionte 	 Date ~st September,.1944 
..... .. 

To. ,Ar~ot Mission· Industrial Institute, 
 
. Xatpadi, N. Aroot, India,·· 
 

· Attn: Rev. B. Rottsohae_fer. 
 . 	 . 
Make invoices in TRll"LICA'X'E~toi·J.:rmy Exohari.ge Se~vioe~ Supply. 
 

· . . . · · · · Office,. Hind~sthall Bla.g. Cal-· 
 
. outta.. · .· . . · 
 

Delivery to be mado by rail to ·U. Se .Army E:x:changp Service, Howrah 
 
·Station, Calcutta. Torms n/15 R.o.o. ('l'his order paid f>B, on · . 
 
;1/9/44)· .. . '. . . . . . . ·.. . . . . . . " . . . 

· Please Supply the followini:· 

· QU/.NTITY UNIT . 	 ITEM · . UNIT COST TOTAL 

. . 100 -- pr. Full Elephant' Book EP<ls 1.5 . 1500. 
. 100 en · . Elephant Lamp .stand · . 181 

. 1800 
100 ,. ea carved Colleotiori Plate. 13. / ·~.1300 
100 ·en · . Carved Fruit Bowl · ' . ·.. 16 160• 
..so. ea. Bell Elephant 	 . 20 ·,. . ..· . 1000 ,
2.5 ... e_!l, · EleJ)hant Blotters' 	 .,_... I+ :_· .·,· .·. ' .. ; . 100 /

75 .. ··.·Boxing and PnolQ.ng. 

·.. 	 Ha~d mo.de from rosewood - Sh6w order ,nUinber"on. ·p~oking 
cases. Cont1rmat1.on. · . . · · · . · · · 

TOTAL· \ 
... _. . - ll'f75 .· \ . 

A~ .Per ·your Quotation of , · by · 
_ 

· . :. . . . 
' ·. , Ordered by ~ · · . 

. . · -._ . ... /s/ Fre.nois t. 'colburn; 
THIS SPACE·FOR_ EXCHAN'GE OFFICE USE _ONLY:'·· /t/..F~anota.L. Colburn, 

........... , 
 

.. ' 
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RR 	 1368 dt 10.ll~44 Inv. dt 1/9/44 - .1st Lt. Aus., . . _ 
. . . .Rs• 7 1 375/-. Procurement Officer. 

Approved . ~ · . . . 
: l.RMY EXCHANGE SERVICE-SuPPLY OFFICE." 

.The said ~urcha.se Order wa.s then known by tho said 
First Lieutenant Fro.nc1s·L~ Colburn to be false and 
untrue. r 

Specification 2: · In tha.t First Lieutencnt <Fra.nois-L~ _ 
Colburn,. AUS,. assigned to Headqtinrters United states 
Forces, India Burma Thentcr, ho.ving been entrusted 
with funds in the sum of about Rs •. 8,000/•(Eight thou-. 

· ~arid rupees} by krmy Excho.ngo Servi oe for the pur.. · · 
oho.so of·cur!os·and novelty merchc.ndiso, did at , . 
Calouttn, India, on or about 10 SCptemb~r 1944 wrong
fully, wilfully·nnd wit~ intent to deooive the said . 
J.rmy Exchange Service, and with intent to fraudulently.
oonoenl from the so.id JJ'my·Exoho.nge Service, a short
age of funds then existing;- fnlsely mnko a certain 
pa.id· Invoice• from ·1..mel'ioan J~oot Mission Industrio.l 

I Institute to w1t: · " 
.. : " 

' "/MERICAN I.ROOT· MISSION 	 157..•. 
/ . Industrial -Institute - . 

Rov~ B. Rottsoho.et'o:r · . , ICc.tpo.di.-: s. India.· 
. _Ben,f. Devries Ef:lq.. 1 September 1944. :

! ' . ~ ~· \ 
' '· Total. Cost·.· ·.. " ..· . Unit Cost, 

. 100 pr Full Ele~llo.nt Book Ends · 15' . 1500, 
100 ea. Elephant Lemp Stand 18 ·1soo _ 

@. 

100 eo. Carved Collectio.n~lnte 13 lJOO ) •. 
lO<t en · carved ·Fruit BOwl . . · · 16 . 1600 . 
. 50 ea Bell Elophnnt 20 .. iooo· 
25 ·ea Elephant Blotters . 4 '. 100. 

l.Boxing and Po.eking 	 ··..:mt.~ t:. ,·./.. 
..._, . 'l'O'l'AL RS; ·· · · 

./.ROOT MISSION .i 

Po.id ·. CMJ.. Pis.ID•. • · 
Industrial Institute . . 

18 ·. - R.R.· No.- 1368 d/-lO•ll.44•". 

. . j 
:."·. . '!'he so.id. tnvoice was, as he~·. tho said First L101:1tennnt 

Fro.nois· L. Colburn then well knew, to.lsely made o.nd 
untrue. - · . 	 ·.. . .. 

' 	 .. · '· 

- C: ,. CIL'.RGE ·IiI; · Vioi~tiori ot the 96th Article of Wnr•. · -/ 
·. ' . 

'' I 
~ 	

/ 

~ ·. . . , - ) 
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.. 
· . Speoi:f'ioation l: In that First Lieutenant Frnno~s Le -. 

Colburn, AUS, assigned to Headquarters United ·.states· 
Foroes, India Burma Theater, did, at Calcutt&!- ·India,_ 
on or about l September 1944 wrongf'ully ap.d w ltully . · .. 

. 	 su'bmi t to the Army Exohange Servioe ·a -f'alsEt paid In- •-
voioe tor the amount of Rs. 321/6/-, ·(Three -hundred· and :, 

. twenty-one rupees and six annas~, which I_:nvoioe was · : l 
known by the· said First· Lieutenant Franois L. -Colburn-. · 1 , 
to be Ulltrue, with the inten:t to deoeive the se.1,d 
~my Exchange Service, and w~ichinvoi-oe was.1n:words 
a~d figures as :f'ollows: · . - - · . . · · .- · , , 

"AMERICAN ARCOT MISSION . 
Industrial· Institute . 

Rev. B. Rottschaerer .XS.tpadi. · ·~ S. India. 
Ben:. Devries Esq. - _.. . -l September 19/+4•. .. . ....'Rs~- ·.. as. 

1 pr. full elephtlnt book ends l.S.. . 
1 elephant lamp stand 18• ··. :· 

...;-.-:·
l oollootion plate 	 ' 13. 

~· _.

l inlaid table 52. 
ARCO'!' ' l fruit bowl 16. 
MISSION l adjustable book end 41•.. 
Paid-CMJ. l peg· table -6. s •. 
Industri- l adyat·table- 7. s. 
aJ. Insti~ 1 standing elephant s. s. 
tute - . 1 elephant blotter 	 4. 

· · l :pipe 7• s. 
. .· .. · · · l kneeling elephant 7. 8, 

·· l bell elephant 20. 
l pr elephants 7 gong 87. 

-, . · ·l nut bowl &· mallet "s.' s,.
Boxing · . 9. 6. 

···,·.'·· :.. Total Rs: :J21. 6•. 
~"Q3IT -~, FOL~O 1~7)s?a~~:~ 

' . 
, . -. ' . 	 "• . 	 . 

- The- said 
. 

Invoice .was, as he, the said First· Lieutenant · 
Franoie L. Colburn, then well knew, falsely made. · ~ · · 

Speoification 2c, In· tha.t· rtrst L1outenl!nt Francis L • 
..oc .- -Colburn, Aus; nsaignod, to Headquaiwters United States 

. Forces, Indio. Burma Theo.tar, having been entrusted 
.. '.··-' . with. fun~s in the sum about Rs. 8;000/-IEight thousand 

rupees), by um:y Exchange Service; :t'or·the purchase· ·. 
•otcurio_s and novelty-morchandiso, did, at Calcutta, · 
India, on or .about 10 November 1944, wrongfully, wil 
fully and with intent to deooive the said ~Y Exchange 

-- -Service nnd with intont to :t'ra.udulently conceal a 
shortage of funds then exi~ting, cause to mnke n 
false Receiving Report to wit: 

...: ~·-



"BENT WAREHOUSE 
RECEIVING REPORT 

Vendor Arcot Mission 
Delivered to A.E,S,Hindusthan Building.

Order No. 394 From ·By Date 10.11.44. 

Ce.sos. Units 
per

Case. 

Total 
Units 

Unit Descripti"on Unit Total 
Cost.Cost• 

Unit Tota~ 
Sell.Soll; 

2 Cases. 100 ca 
100 " 

Carved Collection Plates 
" Fruit Bowls · 

lJ lJOO 
16 1600 

15 150•· 
18.8.1850 

50 " 
100 pr 

Boll Elephants
Full Elephan~ Bbok Ends 

·20 1000 
15 !500 

23. llSO 
17.4.1725 

-
5400 6225· 

-
l/ll FRC 

Pfo t.c·.Bobsien 
Cliock'1r 

L,19670. Seriel No .l.368" 
. I 

Tho said Receiving Roport, was as he, the snid First 
Lieutenant Francis L. Colburn, then well.knew, falsely
made, 

Aocusod pleaded not guilty to.all charges andspeoifications
and wo.s found guilty of all 9harges and specifications. He was 
sentenced to be dismissed tho service, to f ortei t o.11 pEl.y and 
allowanoesdue or to beoomo duo and to bo confined at ho.rd labor 
for· five years. The reviewing. autho~ity approved the sentence 
and, pursuant to Article of war 481 forwarded· the r6cord of trial 
to tho.lommanding General, United ~tatos Forces, India Burma 
Thoe.tor, who. confirmed the sontonco. The. order directing execu
tion of .tho sontenoo was withheld' and tho record of trial was 
forwo.rdGd to this offico pursunnt to Article of War 50,. Tho 

. rorwording letter indico.tos that o.. United States Disoiplino.ry · 
Barracks will bo designat~d as tho plo.~o ot c9ntino~nt • 

.3. This. oas'!i ho.a been tho subject or a very oomprohensive
review by the Theater Judge Advocnte. Po.rt of that review is 
ndopted,-with appropriate modifico.tionst in this review. 

. . 

· 4. The. evidence tor·tho proscaution shows·tho.t accused is 
o.sslgned to Hoo.dquartors, United Sto.tos Forces;. Indio.' BurJtla · 
Thoo.t0r, APO 885, o.nd o.tto.ched to Headquarters, Bose Section,
APO 465 (R. · 12, Pros. Ex. 7), r;tnd at tho· time ot tho events hore

. in involved we.a c.n assisto.nt proo1,1rement officer of the Army .. 

- s 
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< 	 Exchango Service. On 18 August 1944, aoousod acknowledged :bo
oeipt from the Accounting Dopartment, A:rmy Exchange Sorvioo, · · 
China Burma India Theo.tor, of five oonk drafts totaling Rs 25 ,000/~ 
"to be usod for tho purchase of A:rmy Exchange meroho.n~~se" (Pros. 

'·Ex. l ; R, 11 ) , 	 · . - , 

Tho Amcrico.n Arcot Udssion Industrto.l :Institute, hereinafter· 
refer'red to o.s Arcqt, is a. trade s_chool loco.tad at Katpadi, India, 
.which, in connection with its othGr nctiviti es, mnufactures· · · . 
 
rurru,.ture and curios. Reverend Borno.rd Rotts.chaafor is in charge 
 
of Arcot (R. 32). On l September .1944, tho accused,, who was on 
 
his first visit to Aroot, and had not previously me.t Reverend . 
 
Rottschaofer, purcho.sed und po.id in cnsh for srunple curios in 
 
the runount of Rs· 141/6 (Pros. Ex. 18; R. 33). He also placed· 
 
an.open order and·advc.nced Rs 5,000/- for undosignntbd numbers 
 
or certain curios, which order we.a confirmed by Purchase Order 
 
No, 395 (Pros. Ex. 4; R. 33/ inclosed in letter dated 15 Sap-, 
 

. ·tember 1944 (Pros. Ex. 17; R, 32), The accused placed no othor 
 
order for sa.mples and pa.id no otmr sum on 1 September 1944 · 
 
and at· no time placed orders for or mo.de advancements on or paid· 
 
tor goods tote.ling Rs. 7,375/- or Rs 321/6. (R. 34 1 35). 
 

On 7 June 1945, Major Wa.rd, Chief or the A:rmy Exchange ser-. . 
· vice Accounting Section, India. Burma. Thcnter, mo.de a recapitulation 
~ a.nd o.udit bf tho A:rcot account (Pros •. Ex~ 2; R. 12).' The Aroot · 
 

a.ccount show.ed tho.t on Purchnso Order No. 394 (seo Specification · 
 
1 1 · CmrgoII),. dated 1 Soptembcr 1944, and signed·. by the accused_ 
 
(Prbs. EX.·); R. 13), o.n advance was made to Arcot in the amount· of 
 
Rs 7,375/-, Vwhich includes n Rs 75/• item for boxing and i::ecking 1 
 
and the:t on Purchase Order No. 395, signed by ·the accused nnd . " 
 
also· datod 1 September 1944 ·(Pros.- Ex. ~; R. 13), o.n odvanoe was 
 
Illtlde 'to ,Ar'Oot in tho o.I!X)unt of Rs 5 ,ooo/-. This tna.de a total o.dvo.noe· 
 
of Rs 12,375/- (Pros, Ex. 2; R. 12). Tho nudit of ·the Arcot account 
 

.further ..disclosed an invoice from Aroot dated· l Sept8Illber 1944 ·in. 
.·the amount of Rs 7,375/- (see Specification 2,·Cbarge II) •. There 
is an Aroot "Paid" stamp on the invoice and the initials c.M.J'. . " 
(Pros, Ex. 5; R, 14). This document was used in the preparation .. 

·. 	 ot the recap!tulation {Pros. Ex 2) giving Arcot credit· tor Rs 7 ,.)75/• 
(R. 14). ~e audit disclosed that on 10 November. 1944, on Receiving 

.. Report No. 1J6a, dated 10 November 1944, (Pros• Ex. 6·· R. 14) (see .., 
Specification 2, Charge III) merchandise in the amo~t or Rs 5,400/• 

. was received against that invoice and against Purchase Order No.· .. 
. . .39.4 and that Arcot was Credited with Rs 75/- tor paoking charges, . ·: . 
:.. ipaking a total orcdit of Rs. 5,475/- (R• 12) •. The receiving report 
.·\Pros. Ex. 6) signed by Private First Class Bobsien has the ini~ials 
·F.L.C. in the nooused's handwriting (Pros, Ex, 8; R. 15). The ' 
 
aroromontioncd Purchase Orders No• 394 and No. 395 were .used in . 
 

· tne otr1·c1al o.udtts (R. 13). · Tho Army Exchange service· audit further.· 
showod a refund on the abovementioned advances tor on 28 Maroh.. . 
1945 two checks wer·a .received from Arcot,. bo'thdatod 6 March 1945·, .... 
one in tho. amount ot Rs 1,900/~ and the ot~er in the amount ot Rs..>· 

:.' .' ~, 

. - 6 
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. - (f91). 
1,043/;_/3 • · As of 7 June 1945 tho audit disclosed balanoe due to · 
 
/..:rm1 Exchange Servi.ca of Rs 605/ll/9 (Pros •. Ex...2; R. 12). Sub

sequaµt to 7 Jun.e 1945 (8ho.date of.the audit) e.dditionaLmer.:. 
 
oha.ndise in.the amount of Rs 605/11/9 was rooeived from Arcot, ' 
 
~hus 1 after o.djustmont for. br~!ago and sho~toge, balancing .th.e · 
 
.H.rOo't nocount (R. 13) • . . - .. · · - (,. '· ; . · , 
 

. - . I 
, . I \ ' ~ , .1 '\. 

· 1 'Qn 26 Soptombor 1944, Master Sergeant Slattery, -of t~ Army _ . 
Exchange Sorvioo 1:..~oounting Department,-. prepared a journal· entry -\ 
vouohor from supporting-vouohers and ·1nvoioes (Pros. Ex.· 14; R. 23) •. ·. 
i~oot is oredi ted -with Ra 321/6. Sergennt Slo.tt~ry p,ropared ~his ·, .· 

, entry rroni sheet No. 3 or Prosecution's' Eihibit 14 (se·e Specifi- , 
 
cation 1, Chargo III). ' This sheet,, .o. reoeiP,ted invoice for_ mer--; 

ohnndise totaling Rs 321/q, wo.s givan to him by the -nocused. It -; .. 
 

_is on '..c~oot stationery, ·dated 1 Septombor 1944, nnd. 1ia at~ped .. , " 
 
','Paid" wlth· an Aroot rubbor. stamp•. In .the lattQr. part ot Sep.. 1 , _ 
 

t~mber 1944 tho nccuaod prepared and dolj,vered to·sergeunt Slatto~y ' 
 
0. reeapitUl£'1.tfon at eXpenditll.l'eB made· by aCOUSed On his buying· . _', <. 
trip to South India. (2 August 1944 to 7 September .1944)- in which· > 
.the ·1tema ot Rs 321/6!. Rs 5J000/"".1·~d:~ 71375/.:'9 ·are. l~ated ~ei.s·. · 
cred1ts (Pros. Ex. 15, ,R •• 2o) • . -- ·. . , - .· ·. -. , ...-.· ·· . · · 

· 1•. • • .,.-·.· ,.I·· l • l, , . .- · · •. •· 

. . . '\ . '.. . .. ' .. . . ·.' . . .. · '. .·' 
On 2 November 1944i ·Oo.ptain .Grasty,-.J~oting_ Cpior-ot Army · · 
 

:C:x:ohnnge Service, ·Chi nu Blll'lllll Indio. Theater; issued· n letter · .. 1. 
 

addressed to Lieutona.!lt Wo.lker,. l'rocurement :of1'1ccr; diro·oting .• · _., . 
 
. that· buying ahoUld .oor.se .until ovf'Jrstocks .<foul~ be- dotormino~. ·" ./

A copy ot .thiEJ ..,diroctivo was: handed to' Uouto.nant -V(o.lker and -a··· . , 
 
~9):-~~~: .~~lod -~~- nco?~~~· h~~ ~s~~~ttin~_ (~ros ~- ;-~~- ..16_; ·~-: .?~r ... >. 

. • . . . :.. . . : , • I ·• ., ·-. ~' , . , . . - . . .. , . . , .- . 

: · - On ~S-Novembor 1944 Reverend Rotts'cmi.efer roc~'1v~d o. 
1
,' • , -._.' :; 

letter rrom;the- accused {pros~ Ex• 19; R•· 35) wherein reference:· · 
-was made to Purohnsa Order No. 394 end items thoreon. ··That some_ ..... 
, day. the ncousod W:t'Ote El.: .porsonnl .-1ettor to the. Revorond wherein_ : 
he ordorod'.ndditiono.l mercho.ndise totaling Rs ·1,000/- and on~~·.:.,

-closed o. l 000 rupoe note to· cover. tho· cost of sE'..me •.. ArQot , . · :·: 
·never· reooived. P~QMSO Order No.- 394. dn.ted l Soptombor .1944· •. · -
'(Pros._ Ex. 3).,.but o.ss.umed,·tho.t_wn.s oorr.act (R.::35h;: No or.der . 
·in tho nmount of Rs 7,375/- wns ever plo.ced (R. 34), n•ither · .~ ... 
wa.s tho·· "Pa.id": Invoice (Pros. E.x. S} propo.red by Arcot nor _wo.s>:- ·.· -:-; . 

_R's /,375/• ovor ~ocoiv.od in',po,yment~ /~cot does ·no~. posse~s e. · -.. ··· 
:."Poid.!'··stam:p. · ~nd its bil.ls .c.ra :not prepared on.lettorhcads (o.s_ in.. :. 
i. Pl:"os.- .. Ex. 5} - -but' .are prepared on regu].ar bill :forms (R. :34) • :· . ::'' 
Aroot indicates payment on ·its invoices bt. 1~sui..ng a separate .· . • 

1reoeip_t which.is stamped vd:th a revenue stamp.· Aroot receipts:. - ' 
,bear .a number; indioating partial or' full payment (R• _42}. ·The":~·.'.· 
:1t'ems ~listed. on Prosecuti~n•s· E;hibit 6, the Reobiv:f.ng Repo;-t; <, ,_:_ · 
·Wer·e .. never sllipped by Aroot · (R. 35) 9: · Aroot did· not prepare the . ·, 
reoei_J?ted ._1~voi~e ·ip. th(_amoun.t.·' o(_~~ ._ }~~/~ :-~~~e.d;: ~~p~etnl)e~:·:·-'
l944,,t~o~.,Ex-,._14} .... -, .,,,. ·..- ..... - _, ...... 
 
·.. ·<.·-~::•?~'..!f'·;~' :~:'~·~,~:/~.~~;,)~::~~:'.~·.,·:.... t .• ':,I~· . 
 

I' : , ..;_·.7- ···~·.··._/, 
,·,,. 
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~on 8. ol''. 9 January 1945 Reverend Rottsohaefor- reoeiv~d a . 
personal letter rrom the accused. sent from ~cw Delhi. (Pro~• Ex• 

. 21; -R, J6, 37) wherein ·the accused· .stated that puroh~sing was 
temporarily to be susponded a.nd .asked that an. Arcot o,heck be · · 
mailad to him in oare of Jagat Narain 1'"6ir, :the remuinder of tho_ 
aoc~unt. 	 ,. . .· ... · .', .. ., , 

• ) . . 	 • " ' ' . . l' 

:; . .· on' 27" February 1945, the' accused sent ae'\reronci Rottsch~1'.3ter.. . 
_·an official -letter reques~ing a ·rooapit~ntion of_ shipments an"-. , 
. remlssiori of 'the balance· of the aooount by check made out to· Army . 

Exchange; Service· (Pros,· Ex, 22; R• 37), On 28 February 1945-r the-· : 
aocused sont Revorond Rottaohaoter_a personal letter (Pros, Ex• g3;
:R. J7) wherein the accused stat·ed ha had sent., two money> orders, - ·. 
one· for Rs_600/• and one for,' Rs JOO/-, and roquested·thatt_his .. \ • 
amount; R$. 900/·, bo included in tho ~ef'und• .. -Th~1 accused also. ~ > 
requested that the re:fund. be made by two checks payable to .Am.Y · · ~ ·. · 
EXchab.ge Service, .one of' Rs l, 90_0/- ond- tho other f'or 'the ;1' '.,. ·r ;. 

~:bale.no-a,:. On 6·Maroh 194,,5, Reverend Rottsohnefe;-, by letter· (Pros.·, 
·..· EX. 24; R.;- JS), ,e.oknowlodged reoeipt of the mo11ey nnd stated he ,-._
, was sending the checks as roquosted, · Reverond_ ~9ttsohaeter.'. en;../ · 

closed_ the two oheoks in the amount of Rs 1043/0/J a.nd Rs.11 1900/-, ·.. 
.respectively (·Pros.- E;xs~ 11, 12)•' a.hd. aJ,.ao. enolosecf a re60.p1tuio..,__ ·:. 
· tion_•f all cash-recs.iv.ed t_rom·.~ Exaha~e Sazyioe ·by Arcot . '.: ... ·· 
_.(Pros~ Ex• 25; R. ·JS),_ a toto:l/ of" Ra.6 900/-~ .Against:·the--total.
-··cash received' by.Aroot' ia:·oredited Rs J,956/15/9 ;or merchandise: 

delivered plus the' two rotund- ohecks, · Aroot ·wo.s po.id .by .Army :. ·· 
. Exchange Service only Rs Ji956/l,/9 fOJ;" morohundiso ,delivered.·~- '. c· 

· -,_Tha.cneck f'or Rs-·l,043/0/3 bo.lunces the Rs 5,0!}0/--:, adve.noe made ·''° 
.-· by, Army EXahcnge Service on ~rohase. Order Ne. 395, A.root never·-. 

reoeived a cash a~vanoe'of Ra 7,315/- nor Purchase Order.No. 394 , 
·•• • · 

1(R.: 4'0J ~ on "f9 March 194.5· the: accused sent a personal letter t.•: . \ 

._.-_._:~:!~i;~d~~~i~:oJ~~~~;_l~.o~~e~;~~~Jt~~~!~~:~~r~i~,~a ~-c~?wl_e~~~d ,_ 
' . • ,;i • ; .. ' . • • • ... . . • : · ; .•.• ... , ·. • ' ··~ >1 _·• ·.: . ". . ~ ... : ;•. · • -'. • . ·. . I . .' ' ·: · . . 

.,· ,, ' :. On l.S April 1945,. t;he:caoouf?~d sent a. i'ersonal: letter ta, -. . .. 
; ,~Reve~end Rott._soho.efer<{Prps; Ex.: 27; R• 39J, wherein- he suggested. · _,: 
·~:-.that an !nd:tan civL.l.ian in Army EXeh_ango Se:rt1·9e<b.ad, been manipu-; - · 
i. 	 >lating A:J:my. Exahange :servioc·c.ccounts.-·,_The -nocus·ecl· asked~the, -·>:, :_: 

"RoYerend. not totznake ~any' statement cozioerning the'. ac.dounts ~.bo... '.::'. -.. · ;: 
\. · Qause~_:the re. was' an .~v·estigation in pl'ogr.as.s .. \ ~-·--: · .. ··: .. " · , ~ ,: . . . : .. . · 
~- -~ ~::~· ·:-- :.·. ·..·~;_·:~ ~ ·.·~---~~-- .... _: .. ~'. ' .... ;·-·· :'. •·•· ~· ... ;, _,,_t;_· ~-. !:, -- ·', :(~.: .:·_/?../_~:.·1':··;;{/.\'-(~~·.ti" :-·~_·':· ·....~:;_··~·:-.;· .-.·'~-t· ~.,; 
: · ._-·;:.-''.Gero.Id H; Gruebo.1 ·a oi"yilian employ_eo'.in,ollargt);'.of·tha·-- :_ . .. ~<: 
<1>:¢urio_section /of the!J:'fllY'.E:xqhangcr Sru:vico,warallatr:sef.1.dcnti:fied- .•··\. 
;·, a tall)',' in- ~heet· (QMC form ,No•· 4_89) ns· bearing his_'_aignatu:r_e.. EJ.nd 
· 	 ,hnv!ng·.been.:mn.da.o:ut.lby;h1m-on;te.lephon1c·.instruottons from. o.n :~.: . 

_:,unknown- per13011 ut the'lU~dustllan..:Buildin·g,:Ji.rmy,Exchange_.'Sorvice ·.. 
:<.-9t1'i.ce,· (Pros.: Ex~~.13 ;.:~.· 51,1.<fThis · 43heot. refe:t-EJ ·t.e"-Puro?nse ·-.Ord~:.... 
:_'',_.w;,. 394 ·and -shows . .t\root. Mission ·as: the ··~onsignor or; the .mc.robe,ndise~ 
_:.: .)•eoeived. and ~the '"lJ.1.+idilat~ '.Build,irig :as .-~ho< Illa~e ·ot.. l;'e odp1i~ · · It:-:> 
~~:_was_ ·oomnon pra.otice·,tq ·IllD.ke·· =out ··tai1y··-1n ..sli(.ets·~n. :the.'baels .. !J!-:./}>~·· 

·; 	 ca1ls r_eoeivod· trom.theRindusthnn.~ldJ.n~ ottic~_:(R•-51} •,·· 10nJ\ -~i-
. ' ', • ·;~,., . • > ' ··: ''\.:'o • ..· ..\.-\. ', '_.·: '~ :.:~.·<.-.·.·.~ _)_·.:,~.:.:~_.·.-._·.:·..;>; '.\:;>:-':· /. .·. ·: . <.;>~,:;:•: '·\ . ::~~\·':{.'. : 

·~::·--~f'·~··._·'.'.,. - :~- , , ....:.. 
\. ·,-· 	 :_'! ..'._,1,_, .... I .... '8·;< 	 
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(f9J). 

10 November 1944, Private First Class Bobsien, who. w~s in charge

of the local procurement section of the Army Exchange Bent Ware


. house, made out snd signed,· on the 00.sis· of the mentioned tally in 
sheet.(Pras. E:x:. 13), Receiving Report No. 1368 (Pros. Ex. 6)
showint receipt at the Hindusthan Building of certain ite.:ns from . 
Arcot Mission on·Purchaae:·Order No. 394, the total cost of such 
items. being Rs 5,400/-/. Bobsien did not see or cheok the mer
chandise as "it was taken for granted that it was delivered t~ 
the Hindusthan Building" (R. 30). The i tams shown on the tally in 
sheet (Pros. E:x:. 13) and the roceiving report (Pros. Ex~ 6) are 

. the same. · 

On 20 March 1945, the accused wrote a personal letter to 
 
Lieutenant Sackman of. Axm.y Exchange Service at APO 885 (Pros. Ex. 
 
9; R. 17). Enclosed in the lotter was a recapitulation of ship

ments made against Purchas~ Order No~ 395 (Pros. Ex• 10; R. 17).

This recapitulation showed a. total shipmant of Rs J,956/15/9 and a 
 
check in the amount of ~s 1,043/0/3. {Pros. Ex. 11; R. 18) which 
 
was rilso enclosed. This check added to.the merchandise delivered 
 
makes a t9tal credit to Arcot to Rs 51 000/-. Also enclosed in 
 
the letter was another check signed by B. Rottschaefer in the ·· 
 
amount of Rs 1,900/-(Pros. Ex. 12; R. 18). The lotter requests

that Lieutenant Sackman ap:ply the .Rs 1, 900/- to balance the · 
 
other Arcot order (No. 394). The.letter also referred to other 
 
items -not having any bearing in tho present case. 
 

',. ~ 

Some time in May or Julia 1945, Captain Eaclanan, Army Ex
· change Service Warehouse Officer, at Cossipore; Calcutta, at the 
request of .the Criminal Investigation Division, made.a search ~f 
the Army· Exchange Sorvice records for documents~ The tally in 
sheet from which Receiving Report No. 1368 {Pros. Ex. 6) was pre
pared wo.s found. Tho merchandise ref.erred. to ·in the report was · 
not found in the warehouse (R. 20, 21). The mast.or register .... 
 
number and serial number 1368 shows a blank (R.·22)•. Under their 
 
warehouse system the merchandise would bo there, or, it it hast 
 
been shipped. out, the rocord of the shipment would· have bean made. 
 
There is no record of the merchandise mentioned in the receiving 
 

·rbport ever having been shippod out (R. 23). · · . 

on 21 January 1945; after being duly warned of his rights · 
under Article of· War 24, the accused' was qu~stioned by 1b.e In
spector General' a Department' concerning other dealings in the 
Army' Exchange Servi co {R. 43). No reference was mado by. the 
Inspector Gonoral's Depnrtmont o.t this ti.mo ns to accused's own 
Army Exchange Sorv~co ·and .Arcot trq.nsc.otions. 

· On 25 May.1945, the Inspector GenoroJ.~s investigation (which
ho.d stc.rtod 21. January 1945) wo.s •continued and this time Lieutenant' 
Colonel Bc.rry·, of the Criminal Investigo.tion Division,. was al.so 
present. (R.·45). He wo.s on special o.ssigaent far tho Inspe;ctor 
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(294) __..._.... 	 ..-........ . . .. . . .. ~ .. ~--------
..... .,__...,._. . . 

General's o:f'fi ce (R. 48) .- i1-t the so_oond interrogation the c.oc ilsed, 
without coercion· or promise of c.ny kind, volunturily· stc.ted tho. t 
he did not wilfully reto.in nny money· c.dvnnct.d him by army ·· 
Exchange service; thei.t tho transactions between himself o.nd i~cot 
wet-e bo.sed on the rnct that he had been robbed · 1-.rmy Exchange
Service money on ·t·he train; th.o.t whon he had boarded the train nt 
Ko.tpo.di he wo.s in a compartment" :t'illod with mo.ny people o.nd in
cluding an. English ·lieutenant colonel; th!:. t next _·morning the ~lisl 
lieutenant colonel discovered that his tra.veling bag hnd been . 
stolen during tho night; tha.t the English officers got oft at. 
Bangalore Cantonment; tb.nt between-tho.station ruid Bo.ngo.lore tho 
nccused discovered that his shirt_, trousers and a. smoll. bag hrul · 
been stolen; that Rs s;ooo/- of krmy Exchange money in currency,

. Which WO.S in the trousers I WO.S. C.lSO gone j thc.t. he felt that ho ~ 
would rc.ther t10.ke up the money personally rather thnn go through an 
invostigation and therefore never r·eported this loss to .A:rmy Ex
change Service; that he l?lE.1.de a. report of the .. loss to the British 
authorities at Bo.ngUora o.s soon· as ho arrived and go.t little.· 

· 	 satisfaction_; that he h£1.d anothor sum of a bout ten or twelve 
thousand rupees of i!J:my Exchnnge Service DDney under his pillow 
in th.o ·train and. this money wa.s not stolen; that, to cover the · 
loss, he paid a pc.rt of it out of his own persono.·1 funds (less , 
than the amount or Ra l,000/-) and wrote out the Purchnso Order 
No. )94, 1..root, in the run.cunt of Rs 7,375/- (Pros.· Ex. J) to 
cover the a.mount or the balo.nce until he caild ~opay it; that the 
I>urchase Order was in the J.1:rmy Exchange Service open order· f'il.e 
but wna not plnced with the vendor becausoit w·as frauduJ.ent; thc.t 
the Arcot invoico {Pros Ex. 5) marked "Pllid" with a rubber stamp · 
was .prepared' by civilian clerk Rruo.cband who bought the rubber 
stamp at tho amoused's request; that tho reoeiving'report (Pros • 
.Ex, 6) was t10.de at the :warehouse nnd ho initialed it and tho.t 
the morclw.ndise listod :thei-oon never crune into the 1..rmy Exchange 
Scrvioe wh~ehouso; th~t Private Firs~ Closs Bobsion signed as · 
cheokor booauso the a ccusod had roquosted the warehouse· to make 
out a receiving report; that tho money ba sent to Reverend Rott 
schaefer, nsking Reverend Rottsoho.efer to send two checks, was tor 
the purpose or preventing l.rmy Exchange Service trcm detecting . 
the to.lsified record; tlr.t oo bad prepared through Rrunchc.nd the 
.'..root invoice.(Pros. Ex. 14) in the om.cunt of Rs )21/6/0 and 
nt:fixed the "Pnid" stamp tlLreon o.t Calcutta 1n1tinling C.M.Z. 
but that this is c. true. oocounting of samples bought e.nd paid tar. 
,but on a tor~ed receipt which did not oc;ime f rCil'l l~cot; that· he 
had Rs 8,000/- 1n his handbag on the train; that ho persono.lly :. . 
repaid Rs l,900/- out ot his ·pocket· c,nd that he now owod a· ba.lo.hoe 
ot Rs 5,4757- (R, 53-65). · . 	 · ·· · · · 

·-" 

Search Dt l'Ooords by the·officar in charge, military police; 
by the Rail Tra.nsport Officer, B:ingn.loro; by the Railway SUb- · 
Inepeotor! Bang!llore· rnilw&y station; by the Indian police, Speoial
Branch, C v1l Milita~y Station, Bo.ng~lore, ho.a not disclosed any .. 

,.. 
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.• 

complaint by any 1:.nericnn officer on 1 or 2 Septor:iber 1944, con
cerning stolen: baggage· or noney on the train en route to Bunge.lore 
(Pros. Exe. 30, 31, 32, 34 35; H. 77). Subba Rao; Sub-Inspector,
Bangalore, in charge of Ro.llway Police Station'on'l. and 2 Septem
ber 1944, stnted tho.t no such complaint vms no.de. to hin ,concerning 
robbery or Rs 8,000/- or any other sun (Pros. Ex~ -33; R. 77)., 

5. Evidence fol' tho Defense·: 

In 1944 Lieutena.nt Walker was in charge of tho Procurenent 
Department, l..rny Exchange Service, and the accused was Procure
ment Officer under hil:l in tho s orne dopartucnt. On 2 Novenber 1944, 
Lieutenant Walker went to ·Now Delhi to report irregUlc..rities in . 
i:Cmy Exchange Service, He did so o~· the mrning of 2 Novenber · 
1944. Tho.t nfternoon he received a ~etter from Captain Grasty 
(Pros. Ex. 16) which stated that no now orders should bo placed., 

1 	 He then wrote·tho accused to prepare an analysis, as requested- · 
 
·in the letter, but not to stop buying. In Doce~bor 1944 Lieuten

ant Walker heard of the investigation ot tho Supply Department

(R. 68-70}. , . · · 	 . . . 

On the night of· l -· 2 September 1944, Lieutenant Colonel 
E. A. Rieu, I.A.o.c., (BritiP.,..,."fficer) was trnvelilig on tho· 
20.20 train :rr6n Madras Centr<U. d.tation 1to Bangnlore Cantonnent. 
 
He noticed a United States first lieutenant in'the lower berth 
 
on the· opposita side.. 'l'he. colonel was awakened. during the night . 
 
by the light.being .switched and a British enlisted man who was 
 
smcking a cigarette. The colonel did not see this man leave. 
 
Upon getting up in the.morning he noticed that his Rev-robe 
 
suitcase was missing. He searched· for but could not find it. He 
 
mentioned this to his fellow travelers~ His fellow travelers had 
 
a look at their own effects but passed no comments. As 'far as · 
 
the c·olonol can remember, accused was dressed when the .train ar

rived at .Bangalore. ·The colonel reported bis loss to tho rail 
 
transportation officer at Bangalore Cantonoment and has not, as 
 
yet, reeoveroci his P._aggage (Def. Ex.· A; R•.72). · Lioutanant 
 
Ajrialia, Rail Transportation Officer, Bangalore Cantonriiont Sta-· 
 
tion, was tho man to who Lieutenant Colonel Rieu ma.do tho oam- . 
 
plaint conoorning. tho robb't.ry. (Def. Ex. B; R. 73). 
 

· Accused's.reputation for truth and voracity is excellent. · 
 
The accused worked for Montgomory ward in a•rosponsi ble {>OSiti~n, ." 
 

. handiing l~go sums of, money for o_ight and a half .years ~R, 71, 72) ~ 


. Tho accused' upon being adviled of his r:lglits, -elected .to . . 
. take the stand in his owndefcnso and mako_a sworn statement (R. 73)
The accused denied havi~ embezzled .Axmy Exchange service money · 

.:but stated that Rs 8 1 000/•, approximately,. had been ·stolen from
. his small bag ·on the train the night of· 2 September 1944. This c, 

bag was, hooked in the comportment; ··that he mentioned thi.s faot 
to .some Britisb o.uthorities, one of t_he Indion,s at the station, 
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but no• to any one else; tbat he wo.s alone when he disoovered 
the loss; that the doouments mentioned in Charges II o.nd III were 
fraudulent.in that·they were made to give him time to repay the 
additional money the difference between .the runowit already paid
and what was stolen• that he wrote to the Reverend Rottsc~aefer 
(Pr~s. Ex. 27) askitig him to be non-committal during any investi 
gation; that. after the investigation had started he was making 
o.rro.ngements to ho.vo money sent to him from tho United States in 
order t .. repa.y ,the loes (R. 73-76) • . . 

6. A$ to Charge I,° the embozzlcmont1 tho Manual for Courts
Martio.l defines embezzlement as the frcudUlent appropriation of 
property by a person to whom it ha.a bocn lawfully entrusted (Par.
149h, MCM). In discussing the embezzlement it is nocossary·tho.t 
WO UlBO consider the other charges nnd spocifico.tiOllS1 i.o., the 
false vouohors otc.i for these derelictions flow from the om- . 
bczzlemont in oausa connection. ·. . · . 

Tho facts in·evidonce are voluminous and the figures compli
cated but when stripped of a.11 non-essentials it appears tho 
prosecution proved that the Axmy Ezcho.nge Sorvico lnwfully en
trusted to tho accused Rs 25,000/- for purchasing curios. From 
this amount the e.ocusod usod part for purchases from .Al'oot. This 
was in complio.nco with tho authority granted to him.. As wns 
proved by tho testimony of Reverend Rottscho.efcr, Arcot rocoived 
an actual advance in tho- sum of Rs 5,ooo/- and actual co.sh paid . 
in the sum of Rs 3,956/15/9 for morchandiso delivered to A:r:m.y . 
Excho.ngo Sorvico·undor Purchase oi:,dor No. 395. The.prosecution
then showed that, at the same time and· unbeknown to·Arcot1 tho 
accused submittpd to ,A:rmy Exchange Service o. sccond1 and frnudu- · 
lent,. Purchase Ordor No. 394 in tho om.ount of Rs 7,375/- supposedly 
an advanco made to Arcot for purported merchandise. Shortly
thoroaftor, on 2 November 1944, tho accused was.notified by his 
Army Exoho.ngo Service superiors that all·purchaslng should stop.
Tho accused then found himself in a prodicamont since tho Rs 
7,375/- "purchase - advnnee~ was nlrondy on tho f..rmy Exchange
Service books. On 10 Novenbcr 1944 ho prepared o. trnudulont 
tally in shoot nnd a receiving report in tho amount of Rs 5,400/
(to be applied to Purchase Ordor No. 394}. · JUJ. additional Rs 75/
wa.s crodi tod as· po.cktng. o.djustnents. Thus, there wns a book 
bnl.ance of Rs 1,900/- on tho fraudulent "purchase - advance" ·or 
Rs. 7,375/- •. On 25 November 1944 in a personal letter to Reverend 
Rottscho.efc~ the accused referred to Purchnse Order No. 394 (the , 
order about which Arcot knew nothing) and advanced.Rs 1000 in cnsh 
on an additional orde~ for merchandise totaling thrrt amount in oost •. 
on 28 February 1945, the aocused sent Reverend Rottschnefer two . 
money orders totaling Rs 900/--, this sum to be added to. the Rs 
1,000/- already sent, mo.king a total of ·Rs.l,900/-. He then /
requested the Reverend Rottsohaefer to send two checks', one in the 
amount of .Rs 1,043/-/3 to cover the·legiti?lf',te order No. )95 .(this 
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sum being the difference between Rs J,956/15/9,.the value of the 
goods aotually shipped by i~oot, and Rs 5,000/- advance actually
made to Arcot) and the other check, in the amount of Rs l,900/
lto cover the balance of the fraudulent ndyance under Purchase 
Order No. 394). In this way the /.root account would balance on 
the 1-..rmy Exchange Service books. The accused then sent these· 
checks (together with a recapitulation) to Lieutenant Sackman 
with instructions ~o npply the nmpunts·to the Aroot account. 
There~ftor 1 the accused sent Reverend Rottschaefer a letter re~ 
questing hlm not to make any state.4!.ents in tho ENent of, an investi 
gation. · 

· At an Inspector General investigation in January 1945 the 
accused·did not mention these fraudulent doctL~ents nor his loss 
of Ra s,ooo/- even though the Inspector General was investigating
Army Exchange Service affairs. At a continuation of the Inspector
General investigation in May 1945, however, the accused then did 
admit that he had prepared and submitted the fraudulent docuaents 
(now enumerated under present Charges II and III} but stated that 
about Rs s,ooo/- were stolen fron him on the train, the night 01' 
l - 2 Soptembcr 1944 ot which time o. British lieutenant Colonel 
also lost· some or his baggage. 

.. When during tho trial, the e.cous-ed took the stand under 
oath in.his own·defense, ho reiterated that the submitted docunents 
were fraudulent, that the Rs s,ooo/- hud been stolen on the train 
and ~hat he had repor~ed tho loss to sooo Indian ~rfioials at 

. Bangalore. The defense· submi.tted ·a stipulation indicating that 

. Lieutenant Colonel Rieu, r.1~.o.c., ·did lose his baggago that. night
o.nd· reported tho loss. The prosecution then submitted several 
stipulations which indicated that there was no record of a report
of any loss by the o.ccus.ed. - · · · 

As in.other crioinal oases, the· burden.of·proving all the 
 
elements of·tho oriI!lo of onbezzlenent ~eats on the prosecution

(29 C.J.S; 7.30) ,· It is .. believed that the prosecution has proved 
 
a prima taoie co.so, for if a·person had received-nonoy and-renders 
 
a fo.lse account concealed appropriation is inplied. The fraudu

lent appropriation is interred tram tho 1'aots. Falsification or 
 
accounts is peculiarly significant as evidence from which fraud 
can be inferred (Wharton's Crininnl. 'Law, 12th Ed .. Vol. 2, so·o. 1279)
1.e .. , tho inforonce thnt a porson·ho.s embezzled property by fro.udu

. lently'vonverting it to his own usa·can be drawn from the fnct tho.t 
he has·not po.id the noney or delivered the property in due· oo\lrse 
to the owner and fron tho foot that ho ho.s not ncoounted for the 
money which he has·reooived (Ibid). The evidence·cstablishes 
receipt by the.accused, in his fiduciary capacity, o~monoy 
for which ae did not account. It has been held: ·"The oircu:tstanoes 
under which the monies were receivod, the failure of aooused to 
account t}?.erefor, his oonoeal.:nent of .the shorto.ge, o.nd his statementE 
th~t he intended to make good the loss nnd k?ew that the erroneous 
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entries * * * tonding to conceal the shortage were false, left 
 
no reasonable alternative to the court other than to conclude 
 
thnt as charged, the IlOnies were fraudulently converted by ac

cused to his own·use. Embezzlement in violation of the 9Jrd 
 
Article· of wo.r is· established beyond reasonable doubt" (CM 
 
2~6323, Schneider, 8 B.R. p •. 267; CM _236974, Barksdale, _23 B.R. 
 
p. 199 J. . . . . .. ··. 

/ 

·Sinee the proseoution has mude a prion facio case of. eI:J.bezzle'
ment, ·as by proving facts which give rise to a presumption in its 
favor, it becomes.incumbent on tho accused to adduce evidence in 
denio.l or explanation of the 1ncr1ninating· oircUli2stancea { 29 C.J'.s.. 
730; 'Wharton's Criminal Evidence, 11th Ed., Vol. 2, Soc. 889). · 
The only explo.no.tion that the accused makes i,,s that the money was 
stolen from him on tho trnir, Close scrutiny of this story re
veals some very pertinent inoonsistoncios. The aocused, in his· 
 

· explanation to· the Inspector General,· gives two verstons ns to 
 
where· the Rs 81 000/- w~s kept. First, that it was kept in his · 
 

· · pants, and second, tha.t it wo.s kept in his· hand ·bag. ·(The othor 
and larger sum ho had prudently hidden under his pillow.) In 
oourt tha a.caused reiterated thnt .tho money wns in his ho.nd oo.g. 
He then states that, his po.nts c.nd shirt. wore stolon and that· ho 
did not· notice tho theft until. 1:1.fter the :aritish officer ho.d left 
the train. However, during the trio.1'1 the o.ccusod subLlitted n 
stipulation which st.ates· thr.t the Britis:P, .officer, before leaving
the train, noticed the a.caused wa.s dressed nnd tho.t the accused 
ho.d mo.de O.o remarks concerning o.ny theft of the accused's effects~ 
This ff1_0t is verf slgilificant. It seonis strange thr~t when a 
theft is reported by n fellow.tro.voler in a. smo.11 railroad oom

. pa.rtment tha.t the cccused, who had a great deal ot money in his 
possession, should not illlI!ledintely have checked to soe if his 
money wa.s gone. It seems even nore strange tho.t the accusOO:- · 

·should be.seen dressed (when he states his pants and shirt had · 
· been stolen) o.nd yet that he should not discover any \heft of· his 

belongings until after his follow traveler had departed. .Ago.in,
the British officer's oooplaint to police authorities of a theft 
is on the records whereas the accused' a cooplaint~is not. The 
court has chosen to disbelieve ;tho aocusod's explanation. It 
should bo -remembered that .."Tho dofondnnt in n crimiµal prosecu
tion is presumed to be innocent until provon gu.~lty, but whon 
ho goes on tho witness stand his,tostin.ony nust be viewod as that· 
uf any othor witness. If he is in a position to bo biased, or 
if his interests would notl:tra.lly lead hin to dopnrt rron tho truth, 
his testioony oust be viewed with tho sc.no caution as that of o.ny
othGr prejudiced parson·* * .*" {Wlmrton' a Crir.11.no.l Evidence, 11th 
Ed.,· Vol.·2, Sao. 87S). . • 

The detense .further contends thc.t the accused wns showi??.g
his good 1'ait}?-1nasnuQh os he ho.d C\l.rol:'.dy contributed .Rs 1,90•/-
of his own noney as restitution and intended to ~o.ko o.rrangooonts 
to repay the bala.noe. However1 ;tho roturn of the a.mount of .tho 
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fund or his intent to return it does not tend either to negative 
or to excuse the offenses charged (28 Fed. Dig. 31.3; 20 c,J, 4.37). 

' , I • 

In addition to presenting the a.otuo.1 docutlqnts in coi.l.rt, tho 
 
prosecution also presented evidenoo in the nn.ture of a.n·.oudit 
 
of the /J:r:ly Exchange Servi.co books. such aooondnry .evidence by 
 
a.n accountant or auditor is adnissible in these cases (20 f.I:J., Jll~. 


·399). ·.·-- ,· - ··.· 
 

~e evidence est~blishing the guilt of the a.caused as to 
cnbezzlenent likewise establishes his guilt· o.s to tho other .of."." 
;fenses cho.rged, _The nooused, iri open court. adoittod. the fro.udu
lenoy ot the doctu:lents. As o.n excuse for his deeds he stated that 
he acted thus pnly with the intention of afford1ne himsplf tine 
within which to make restitutionr" The a.ocused in civilian life 
had been enployed by Montgonery Ward nnd.Company, as n regional.
mercho.ndiser, for 125 stores.· In that. position he was in charge - . 
of purchasing and merchandising departments with a.yearly toluoe· · 
of business in excess of t1.o,ooo,ooo. - It _is inconprehensible that 
a nnn with.such experience in tho bu~iness world should fo.l.sify 
accounts nerely to enable hin to nnke restitution of non1es for 
whose loss he olai::is no blo.ne. Even if h,is relationship with 
J.:rny Exchnnge·service superiors was strained, thus resulting in 
lack ot trusti nevorthelbes, the nooused had a golden opportunity 
to explain al to the Inspector Genornl. Ho failed to do so in _ 
January 1945 e.nd did so in May 1945 only when finally confronted 
with the overwhelning evidence of his derelictions. kocused's 
explc.nation of his failure to mke c.n irmedio.te report to- nm.y 
officinls as his oxouse for thc'foJ.se docu.~ents wo.s disbolioved 

'by the court ruid if inconceivable under tho oircunstoncos. Tho 
intent to deceive is present, the oxousos ~otwithstanding. 

· 7 •. Ji..fter arrnigI1.IJ.0nt the defense novod for ·a continuance 
 
"until 17 Septenbor 1945 G.ue to tho fe.ot thnt /RCcuso.£7hna so:-

cured the sorvi cos of Cc.ptr.dn Myer H. Mo.rcus vJlo urgently dosiroa 
 
to1 doi'end. hin rnd wi.11 not bo freo until tho 17th of Soptonbor"•

This notion was denied. Thor ooord disclosed thc.t tho court 

-which tried tbis cnao wc.s c.p:Pointod on 22 AUlZUSt 1945! tho.t 'chr,rges 
woro- preferred on 21 J..ugust 1945, t1.c.t tho invostigo.t on vro,.s con.
'plotod on 25 August 1945, ond thc.t tho chr.rgca woro raforrod for, 
trial on 25 J..ugust 1945 .nnd forr.clly served on «:i.ocusod on 27 . 
J..ugust 1945. l..ccusod was givcn a. .copy ot tho c hcrges on 2J J.ugust 
1945 o.nd ho wo.s rcprosontod by tho reguli:.rly aJlpointod dofenso 
counsel, Mo.jar Williun G. Moilhincy <Uld Co.ptnin Everett W• Hold, 
during tho invostigutian and therantter. On 25 August 1945 tho 
o.oousod obti:.inod tho s orviocs of First Uoutona.nt Thono.s K•. SI:li th 
o.s individunl dofonso counsel. - Uoutonant S:lith thcroa.ttor 
 
pirtioipatod f:ij the· prepnro.tions tor trio.! •. ·on ' Septem.ber 194S· 
 
aocus-ed requested· that Captain Marcus be detailed as- an additional 
 
individual . 9fense counsel and on 4 September 1945 was advised by

I d 
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proper authority that Captain Marcus would hot be available 
until 17 September 1945. It appears tba. t Li'eutenant Smith is 
a :praotioing at.torney with experieno~ as an acting statt judge · 
advocate but had never ~andled criminal cases. Captain Held 
had studied law but has' not been admitted. to practice, Captain 
Marcus, who appeared only for purpose of Jlhe mentioned motion.t _ , 1 
is a practicing lawye~ with experience in criminal case~ (R. B-10 ~. 

The argumento of defense counso.i in supporjJ ot the· motion 
clearly rave.al tho t their prinoiptl ,contention was not th at 
accused was not adequately repro scntcd or that his counsel had 
not had time to prepare for trial but, inster:.d, that1 hs was ' · 
entitled to the additional representation of an attorney possessing 
special qualifications in the field of criminal practice. rt 

. may be conceded for the purposes of· this discussion tm t accused 
would have boen Gntitled to a continuance under the circumsto.noes 
of this case if' his claim to .the services 'of additional spooiel 
counsel was well founded. Howovor, we believe it was without 
mer!t, Accused ~us already r cprosent 00. by regularly appointed
counsel· whom he h o.cooptod ond by a special counsel whom ho · . 
had solected. In Romero v, Sguior (63 s.ct, 982, 133 Fed. 2nd . 
528) the o.ocu.1:3ed was roprosent0d 'S'y mill to.ry counsel end a. c1v:l.110.n 
lawyer as individual defonso counsel. He cont ended on appeal tho.t 
he wo.s denied 'the right of c0Il.W3ol· in violation of the Sixth Amend
ment because his d. vilian counsel had been excluded from the court 

·during ~he presentation of.oerto.in 9'tidenco. 'l'he eourt held:

~We hold that any Army officer, chosen,· as here, by 
the· o.coused, admitted by a court-martial· to prc.ctioe for 
him the e..rts of a military defense, need not nlso bo o.d
mitted to- practice by some civil court, in which milltf'\l"Y 
law may never ho.Ve hnd the slightest consideration, to be 
,tho 'counsel• in a crurt martial for which tho Sixth Amend

.. men~·mokos a. provision.· So fo.r as concerns the Sixth. Amend
ment, a court-martic.l .couns~l,· chosen by the ll*igant o.nd 
a~oepted by that body to prosecute or dofe~d litigation there, · 

"1.s the aamo kind of officer o.t bar of that court as ls one 
entitled to pra.otico nt the· bar· of: c.ny other court.• ~ er. 
Dynes v. Hoover, 20 How. 65, a2, 15 L. Ed, 8J8, /'C) 

'-·~ ..• .. . 

* 	 * * 
"Here the, acousod accoptod as his Defonse Counsel. the 

. m1lito.ry_ officer, that is, cis his principc.J. counsel. It 
· 	 will. be not~d that the provision of the .Artie1c is that ho · 

shall ho.ve 'civil counsel if.he so provides'~ollowcd by· · 
tho disjunctive 'or• ruid tho words 'militcry counsel . 
it suoh oounsol be reasonably o.voilo.ble'.... e m111€ry ooun

. sel l;lo.ving been so chosen by him and oo.ooming his 'defense · 
counsel•, Article or Wo.r 17 givos him .no·· right to c. oiv11 · 
associate oounsol1t.· . , · . · · 
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Manifestly, under the principle of Romero v. Squier, supra, tho 
accused in this cnse had no ontitlenent to additional individuo.l 

·counsel. It follows thD.t in the e.bsence of e. showing that ho 
 
did not have a reasonable opportunity to prepare a defense, he 
 
was not entitled to a continuance. Tbere is· no sueh showing in 
 

. this aase ;' instead, the record shows Without contradiction that ·' 
accused and his counsel tentatively agreed on .31 August 1945 that . 
trial would· commence on 4 September and that on 3 Se:pteni.ber the 
da te of 5 ,September was definitely agreed on ·by all parties. The 
question tf a o ontinuanc~ is one for the sound discretion of. the 
court (see 377 Dig. Op., JAG 1912-40). We fin~ no abUse of that 

discretion in this oase • · 

This case is distinguishable from CM 281684· {IV Bull, JAG 
273) int hat accused here was not in confinement,· was aware that 
he was entitled to special counsel and was in tact represented
by special. counsel. · 

Although not· a part· of the record of trial, a letter, dated 
\ 14 September 1945, written by accused to the review-ing authority
·has been.'exam.tned by the Board of Revi~w. Much of the letter is 
c;levoted to criticism of the courts..martial system and argument's 
on the. issue of guilt and matters •f clemency. In addition; ac
cused contends that his·counsel lacked i~terest' in bis case, fail 
ed te prepare. properly for trial and refused or neglected to in 

·traduce ev1denc.e suggested by the .accused. These mtters might · 
 
properly have been presented to the court at the time of trial •. 
 
Aooused does not :point out in what. particular his counsel were .. 
 
remiss or what particular evidence was riot introduced. or .how the 
 
result of trial might have been affected. Ne supporti~ affi 

davits were submitted and we find no support for his contentions 
 

.. in the .record of. tria], proper. ·To the·contra.ry, the record in
dicates that accused. was aiequately defended.· ·We can· give little 
weight to his,ccxnplaints in view of their nebulous and untimely 

1 character and in view of the compelling nature of the evidence 
 
of guilt·. His request for ·clemency is, of course; a mattor for 
 

·consideration by the confirming aut4ority. · .; 
 

8. ·The defense objection to the intr_odllction ~f a transcript
of the shorthand notes·. of· accused's testimony· at the Inspector 
General's 'investigation was sustained by the c curt,.. Subsequently 
the trial judge advocate asked the-reporter to·relata to the . 
court accused's testimony at the investigation, using tho tran
seript to refresh his mom.cry. The defense stipulated that it' _ 
had no o.bjection t·o the use of the transcript instead of the . · 
notes anQ withdrE)w. its objection to the reading o:f' the transcript. 
This proceq.ure, although somewhat irregular 1 substantially com-· 
plied with the requirements as to tho admission ot such testimony . 
on the principle of· pa st rooolloction recordc.a. (see •. 737, Vol. 3, 
WiSI1J,ore en Evidence, 3rd Ed,). In any evon~, in view of acoused',s 

-- 17 "'." 
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testimony at the trial, it is obvious that his substantiai right~ 
wero not affected (Sncirson v. 'P°•S•;. 264 Fod. ?68). 

' . . 
9. The ohargo shcct'shows tho accused· as 36-5/12 years •f 

age. Ho entered active duty on 1 November 1942 and had no prior 
sorvl.eo.- No o.vidcnce of previous conviction was introduced~· 

, : ' 

· , 10•. Tho· court was legally oonstituted 'and· had jurisdiction of 
the :person 8.f}d the offensol'• Ne 9rror~ injuriously affecting _tho · 
substantial rights of accused were. committed during the tria,l. 
The Board of Review is of tho opinion and accordingly holds that 
the record of trial is legally sufficiont to support tho· findings
and sontence. · 

/s/ John G1 O'Brien , Jud.go Advocato 

/. 

/s/ Robert c. Van Noss , Judge Advocate 

. /s/ John F. Fontron , ·Judge Advoeate 

... is ..: 
\ 
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CM IBT 725 (Colburn, Francis L.) lst Ind. 

BR:.JWH· OFFICE OF· THE JUDGE JJJVOCATE GENERii, USF; IBT, -APO 885, 
o/o PM, New York, N. Ye, 22 October l945. . :- ,. 

TO; Commanding General, USF, IBT_,. J-;po 88,5 •. 

l~ ·In the case of First Liaute~nt Francis L. Colburn, 
0-918602 1 Heaqquo.rters, United States Forces, India-Burma·Thente~, 
attention is invited to the foregoing holding by·the Bonrd of 
Review ostublished in this Bro.noh Office 0f The J'udge J~dvoonte 
Generr.l that the record of trinl is legally sut'ficient to support 8 
tho findings· o:nd sentonce, which holding is hereby approved and · 'F;
concurred in•. Under ~he provisions of Ju-ti.ole of Wo.r 50!, you · c:::

.··ignow have authority to order tho execution of tpe.sontonco, ~, ... 
! - . ' : 

2. · When copi~s- of .tho publi~hod ord~rs are forwnrdod to - .·~
this office, they .should be accompanied by the 'foregoing holding . (") 

and this indorsoment. For convenience of referenoe nnd to 
. ~· facilitato nttnchine ·copies of the published orders to the· I:"' 

rooord in this case, _it. ia requested thnt the file rtUI:lbcr of ... 
tho record apfenr in brackets at-tho ond of tho published order 
c.s t'ollows: CM IBT 725} ~ . ' · 

- \ 

.. 

/s/ ·Willia.ri' J. Bnqon 
/t/ WILLIJJ4• J'. BACON . . _ . 

_ Colonel~ J~A.G.D. . · 
Assistant Judge Advocata ~enorol.. · 

( 

(Sentence ,ordered ea.cuted. GOO 40, IBI', 22 Oct 1945)._ 
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WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
WITH THE (Jps) 

UNITED STATES FORCES INDIA BURMA THEATER. 

New·Del.hi, India, 
9 October 19~5. 

-Board of' Review 
 
CM IBT 734 
 

U N I T E D S; 'f A ,T E S ) · .ADV.Ai.IJCE SECTION, INDIA BURMA. THEATEI;t · 
) 

v ) Trial by GCM convened at APO 689, % 
) Post:u:aster, New York~ N.Y., on 24 

Private First Class Arbie L.) August, ·15 and 19 September 1945. 
Pickens, .34501410, .3847th ) Dishonorable discharge, total f'or
Q,uartermaster Truck Company.) feitures, conf'inement at hard labor 

) for life. U.S. Penitentiary• 

.., ·· . . . . HOLDING by the BOARD OF REVIEW 
0 'BRIEN I VAN NESS and FOl,ITRONi Judge Advocates 

1~ The record of' trial in the case of the soldier.above 
 
named has". been examined by the Board of' Review which submits . 
 
this, ~ts holding, to The Assistant J!J.dge Advocate General in· 
 
charge of The Judge Advocate General's Branch Of~ice, United 
 
States Forces, India Burma Theater. · 
 

· 2. Accu,sed was tried on the following Charge and Speci- · 
 
f'ication: 
 

' CHARGE·: Violation of the.92nd Article of War. 

Specific.ation: In that Private First Class. Arbie L. 
Pickens,_ 3847th Quartermaster Truck Company, did, at 

. Yung Ping, China, on or about 11 July 1945, with 
·.malice aforethought, ·wilfully, deliberately, felon!
. ously, ·unlawtully, and with premeditation kill one 
. Second Lieutenant ·Pau-1 D. Seghers, a bum.an being, 
. by ·shooting .him with a carbine.

~ t • ' •• 

'.The accused pleaded not .guilty to and was found guilty of 
 
the Charge .and the Specification. He was sentenced to be dis

honorably discharged the service, .to forfeit all pay and allow- · 
 

·anoes due or to "becQme due and to be conf.ined at hard 'labor at 
 
such place as the reviewing authority may direct -:for the term. 
 
of his natural life. The rev.i,ewirig authority approved the 
 
senten.9e and designated the U. s. Penitentiary nearest the Port 
 

. of Debarkation in the United States as the place of· confinement •. 
l•The order ot execution was withheld·and the record o~ trial 

:forwarded to this office under Article of War 50-1/2~ · 
: ~ 
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3. Evidence for the Prosecution: 

The accused, on,10 July 1945, was sta.tioned at Convoy Con
trol Station No. 7, Yung Ping, China (R. 27). on-that date two 
convoys stopped at the station :to spend the night. Officers of 
the convoys were quartered in two tents set side by side and 
six feet apart, the tents being located on a slope rising from 
the Burma Road and facing tbe road some two or three hundred 
feet away (R. 11, 32, 33, 35, 36). The deceased, Second Lieu- . 
tenant Paul D. Seghers, was quartered in the tent to the right,
his cot being to.the left of the entrance at the front of the 
tent. About 0200 hours, 11 JUly 1945, someone entered one of 
the tv.u tents {apparently the one on the right in which the de
ceased and· four other officers were sleeping) in search of a . 
lieutenant with whom he said he had had some difficulty previous~ 
ly that night and with whom he said he wished to straighten
things up. Not finding the lieutenant whom he sought, he left 
the tent and entered the one adjacent (R. 24). -This party, who 
was not recognized by the occupants of the first tent, had been 
drinking but was not totally drunk (R. 25). The accused entered 

'the second tent (the one on the -left) at about 0200 hours on the 
same morning, awakened Lieutenant Francis E. Burke by shining a 
light in his face and engaged .the officer in conversation con~ 
9erning some trouple which the two had _experienced some time 
earlier that night. In.the conversation the accused, among
other things, stated, ·"I am sergeant of the guard' and I thought 
I would drop in and straighten up the trouble I had with you be
fore * * * we bad some trouble and I want to straighten it out,
* * * I don't want you going away mad at me". Lieutenant Burke 

· responded that, "You didn't have any trouble with me* soldier, 
- go back to your quarters, we want to get some sleep. ~ * Hell, 

nobody is mad at you; get out of here and let us get some sleep".
Thereupon Lieutenant Petrie, who was sleeping in the. next cot,· · · 
told the accused to get out as there were six in the tent who . · 

·were trying to get some sleep {R. 7). The accu~ed, then told · 
Lieutenant Petrie that sine~ he (accused) ba.d been ordered to 
leave he would have to do so,· and he left the tent after telling
Lieut·enant Burke 'that he. would see him next 'day (R. 8). During.
the conversation the accused was squatting down between the cots 
of Lieutenants Petrie and Burke about two and. a half or three 
feet from.the latter's bead and held a carbine in his bands. He 
·spoke in a conversational tone and. seemed in control of his 
mental arrd. :physical :faculties. On leaving the tent he walked in 
a normal manner although the path to the exit was obstructed: · 
Each of the two officers opined that the accused was sober (R. B, 
,9, 15, 16).. A minute or so after the accused ba.d left the tent 
Lieutenant Petrie saw him leaning. into his _(Lieutenant Petrie's) 
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jeep which was parked outside facing the tents. The lieutenant 
 
called, "Sergeant, what are you doing in m:y jeep?"~ to which the 
 
accused :nade some reply· that was unintelligible {R.' 9, 16) •. A 
 
second or two or perhaps even a minute after this, a shot was 
 
fired (R. 16, 26). Footsteps were then heard goine down the 
 
slope (R. 26) and a few minutes later (the witnesses' versions 
 
of the time varying from five to fifteen minutes) a series of 
 
three or four shots were fired from dovm the slope tov.""S.rd the 
 
road. In the middle of this series the deceased, LieutenaT\.t 
 
Seghers, cried out that he ~~s shot and was"found lying on his 
 
cot vdth a hole.in his ~tomach through which his intestines were 
 
protruding (R. 10, 11, lJ, 18, 26). The wcunded officer was 
 
started toward Paoshan in an ambulance and given blood plasma 
 
by a doctor who had been secured. About halfway to Paoshan he 
 
was transferred to another ambulance coming out to meet him. 
 
At this time Lieutenant Petrie, at the request of Lieutenant 
 
'Seghers, banded the latter's dog tags to Lieutenant Scholten, 
 
a doctor in the second ambulance, and told the doctor the name 
 
of the wounded man (R. 19, 20, 29). Lieutenant Seghers was 
 
taken to the 21st Field Hospital by Lieutenant Scholten to whom 
 
he gave his name and serial number which checked with his dog 
 
tags (R. 88). At the hospital Lieutenant Seghers was prepared 
 
,for an operation and died on the .operating table at about 1200 
 
hours, 11 July. The exanination disclosed a wound of the right 
 
elbow and one of.the epigastrium. The colon of tbe deceased 
 
had been torn and the small bowel perforated six times. ·Death 
 
was caused by shock and hemorrhage due to gunshot wound (R. 89, 
 
90, 93). Both the wound in the right elbow and that in the abdo

men were possibly caused by the same projectile which must have 
 
been fired from a plane even with or below deceased. A .30 
 
caliber slug was removed from just above the left sacro-iliac 
 
joint where it had lodged (R. 90, 92,94). · 

Some time subsequent to the shooting, perhaps forty minutes 
or longer, the accused was found asleep in his tent~ His car
bine was at the· head of his bed with one live shell·in the chamber· 
and a smell of gunpowder in the bore. A clip about :O.alf full of 
ammunition was found on the floor about ten feet away (R. ·30, 31, · 
35., 37). . . . 

.After the shooting thereWis a small hole discovered in the 
 
side of the tent by the cot of deceased about one foot and one

half from the ground. The jeep· of Lieutenant.Petrie had a hole 
 
.~hrough the rear panel and tnrough the right front side. There 

· was a dent in the instrument panel a bit out. of line. with the 
hole in the back {R. 20, 21). - · · 
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On the morning of 12 July three shell casings from • 30 
 
caliber bullets were found on the ground about seventy feet in 
 
front of and down the slope from the tent in which deceased had 
 
been shot (R. 33, 43, 52). The casings were all ~~thin a radius 
 
of two feet. They were partially embedded in soft earth, but 
 
were still visible and appeared not to have been there long 
 
(R. 4.5, 51) • 

A ballistics test·revealed that the projectile taken from 
 
the body "Of the deceased bad been fired from carbine No. 1803421 
 
(R. 82). This carbine had been issued to the accused (Pros. Ex. 

· 10; R. 58) and was the one found at the head of the accused's 
bunk after the shooting (R. 31, 39). A similar test disclosed 
that two of the shell cases found seventy feet from the tent 
were likewise·discbarged in the same weapon. No conclusion could 
be drawn as to the third cartridge (R. 83). 

4. Evidence for the Defense: 

In the earlY. evening of 10 July 1945 the accused, who ap

peared to ba ve previously had a few drinks, took a drink with 
 
some ·friends and then went to tovm (R. 98, 104). While in tov:n 
 
he consUJ:;ed more liquor (R. 107) . and about 2100 hours, a.t which 
 
time he was pretty "high", started back to his company e.rea . 
 
(R. 99). On the road back he had an argument with Lieutenant 
Burke_, apparently concerning a jeep (R. 105, 108}. He was 
taken by a milltanr police::nan to th~ tent of' Lieutenant En.field, 
his COLI<D&Ilding officer, at about 2300 hours at V1hich time he 
was --drunk, his· clothing v1as muddy, he talked incoherently and 
st·aggered ·when he v;alked (R. 61, 66). Before leaving that of
ficer's tent the accused entered the tent and removed a sliver 
rrom his finger (R. 63). Tv~ enlisted men escorted the accused 
back to his Q.uarters where they tried to st·ra:i.ghten him out and 
get him to bed but the accused insisted that he had to visit 
some friends and left his tent while his two escorts were still 
there ·(R. 112, 113, 115). About midni€;ht the accuseq awakened 
a friend of his, a -eorporal Crowder, .and told Crowder to tell 
the boys back in his company "hello". tor him. • At· this time 
Crowder thought the accused talked normally (R. 99, 100). ·From 
the jungle hammock of Crowder the accused walked over to that 
in which Sergea'.nt Lunsford was lying, got a quart of vodka :from 
the sergeant and started to drir.k (R. 105). _He told Lunsford 
that .he was going to see the lieutenant and apologize to him. 
Sergeant Lunsford testified that the accused appeared to be drunk·. 
and staggering although he seemed to know wbat he was talking 
about. At this time he bad a carbine on his shoulder (R. 106-109). 
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After about fifteen minutes conversation the accused left (R.'108) • 
. 

The accused had always done his vmrk as he was told and his 
record of military efficiency was either good or fair. His 
character was good and his corrm1anding officers had never exper
ienced any difficulty with him (R. 61, 69, 70). · 

The accused, after beine 'advised of his rights as a witness, , 
elected to remain silent. 

5. Although the evidence connecting the accused with the 
fatal shooting is entirely circumstantial In ~ture, since no 
one saw him fire the lethal weepon, it is nevertheless cogent. 
The search by the aeeused, who was armed vd th a rifle, for Lieu-. 
tenant Burl(e, even though it may have been inspired solely by a 
desire to apologize, his entrance into and conversation in the 
tv:o tents, his exit from the second tent only after having been 
ordered to do so, the shot fired only a· few seconds after Lieu
tenant Petrie had yelled at.the accused as the latter was leaning 
into a jeep, and the firing, 6. few :minutes tl1ereafter, of three 
or four additional shots from the direction in which footsteps 
vrere heard to go down the slope, are all hig.."1.ly incriminating 
circurn.s,tances. In addition, it was established· that the fatal 
bullet and two of the shell cases found seventy feet down the 
slope from the tents,were fired from the carbine which had· been 
issued to, and was found in the possession of, the accused. No 
contention was made that the carbine had been stolen from.,or 
loaned by, the accused and no inference that it yra.s fired by any
one other than the accused may justifiably be drawn from the evi
dence. The ·conclusion that the homicide resulted from a shot 
fired by 'the accused is inescapable.. . 

An essential element of the crime of murder, and that which 
distinguishes murder from other culpable homicides, is malice. 
aforet hough~. 

"Malice does not necessarily'mean batre~ or personal 
ill-will toward the per~on killed, nor an a~tual intent to 
take- his life, or even to take anyone's life. The use of·. 
the word 'aforethought.' does no't mean that the malice must 
exist for any :particular time .before com:mi.ssion of the act, 
or that the intention to kill must have previously existed• 
It is ·sufficient that it exist at the time the act is com
mitted. (Clar~) · ~ · ,, 

"Malice aforethought may exist when the act is unnre
meditated~ It may

1
mean any,one or more of the following 
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states of mind preceding or coexisting with the act or 
omission by which death is caused: An intention to cause 
the.death of, or grievous bodily harm to, any person,
whether such person is tne person actually killed or not 
(except when death is inflicted in the heat of a sudden 
passion, caused by adequate provocation); knowledge that 
the act which causes death will probably cause the death 
of, or grievous bodily harm to, any person, whether such 
person is the person actually killed or not, although such 
knowledge is a~compan,.ed by indifference whether death or 
grievous bodily harm is caused or not or by a wish that 
it may not be caused; intent to commit any felony" (par. 
148a, MCM 1928, p. 16.3). · · -: . · 

While it can hardly be contended thB.t the accused was motivated · 
by any animus towards the deceased himself as, so far ~s the ,
re.cord dis closes, he neither knew nor had ·any grie_vance against
the deceased, it was not necessary, under the circumstances of 
this case, ·to show the existence of personal enmity toward him. 
It seems reasonable to hypothesize either that the accused ·be.:. 
ca.me angered at being ordered out of the tent and away from the 
jeep or that, after brooding over his real or imagined grievances
against Lieutenant Burke, the smouldering and ~ormant resentment 
of the accused flared into an active desire to avenge them, and 
that consequently his shots were directed at one or perhaps even 
both of the officers with whom he had engaged in verbal alterca
tions. There is' no contention that the weapon was discharged · 
accidentally and the number of shots fired, together with the 
time intervening between them, reasonably precludes _any· such 
sup~osition. The fact that the last three shots, one of which 
passed through the tent and one or more through a jeep outside,. 
were all fired from the sarae place,as indicated by the two-foot 
radius in which the casings were found,supports the postulate
that they were fired deliberately. The conclusion is justified.
that the accused was reotivated by hostility ·toward either.Lieu
tenant Burke or Lieutenant Petrie and that the shots were fired 
because of his animus. In such a situation the fact that the 
deadly slug found its mark in an innocent victim~rather than in 
him for whom it was intended provides no defense as to the exist- i 
ence of malice aforethought on the part of the accused as to the 
former (CM 229638, 17 B.R. 217). · 

No tenable-inference may be indulged that the accused acted· 
in the heat of passion caused by provocatioh. While he may have 
been inspired by a real,or a fancied grievance against Lieutenant . . ~ 
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Burke and may have been aggravated by being ordered out of the 
officers' tent and away from the jeep of Lieutenant Petrie, 1never
thless, such would not suffice: to reduce the homicide :from murder 
to manslaughter. No assault upon' or threat against the accused 
by either of:ficer was shown or even suggested. The character of' 
the altercation between the accused and Lieutenant Burke is not 

·disclosed but clearly no physical encounter is indica:t.ed. Further'7 
more, the language of ~ieutenant Burke during his con,versati:On 
with the accused was neither insulting nor abusive, but on the 
contrary negatived the .existence of any actual ill will, toward 
the accused. It violates corrnnon sense to construe the attitude 
of either Lieutenant Burke or Lieutenant Petrie· as bellicose 
or unreasonably censorious. In any event, insulting and abusive . 
words are not adequate provocation (par. 149.§., MCM 1928, p. 166; . 

.. CM 236723, 23 B.R. 105). 
' . 

. 

Nor vrould the cause of the accused be aided had it be.en' 
established that, in truth and in fact,' the shots were n9t in- . 
tended for any particular individual in either.·tent. Both tents 
were occupied by human beings and this :fact was well known to·tne 
accused. The firing of a deadly weapon toward or.. in the direction 
of inhabited dwellings, even if they be merely tents, evinces a 
wanton disregard of, end reckless indif;t'er~nce to, the safety. and 
lives ·of the. persons therein•.. Being cognizant that the '.tents · 
sheltered a number of persons, who at the time were in bed, the 
accused must have been fully aware that his ''acts would of neces
sity endanger end probably cause the death.of; or grievous bodily 
injury to, one or more of them. In Section 325, Volume I, McClain 
on Criminal Law, page 293, it is stated:·, . . , · · 

''so it is /iiiurder at common iaw7 where death results :from 
discharging a tire-arm in the directton of another w1 th· 
reckless indifference to consequences, i:f the act is likely 
to result in the death o:f the :person toward whom the. shot 
is fired,· or where it is caused by discharging;a fire..;arm. 
into a crowd of persons with inten,t to kill. ·some.-one, or . 
with criminal recklessn,e.s~ * * *". · · · . , · · · ·. 
The only actual. defense which th~ accused: attempted to · 

establish was that he was too· drunk: to form or entertain the 
specific intent essential to mµrder. However, the'evidence taken 
as a whole fails to· sustain such contention•. It is obvious that 
the accused had, some hours before the, shooting, indulged in .. 
alcoholic drink and he was described variou~ly as being pretty 

·:: 
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"hig~1"-, drunk, sta£gering, and talking incoherently. HO\'vever, 
e.t no time is he shown to have lost control of his faculties· 
At apnroximately 2300 hours, when he was taken before his com
manding officer, he was able to extract a splinter from his 
finger--a feat req_uiring a considerable a.mount of stability 
and concentration. Apnroximately an hour thereafter, when he 
recognized and awakened a friend, he entrusted. the latter ·with 
a rational message to t'ake back to his old organization. In 
a conversation had immediately thereafter the accuse~ appeared, 
in the opinion of Sergeant Lunsford, to know what he was talk
ing about even though he was drunk. From that time until 0200 
hours, a period of· approximately two hours, the accused dropped 
from sight and there is no testimony as to his actions or condi
tion during that time. The time elapsing, however, was sufficient 
for the accused to have thrown off many of the effects of al 
coholism, and it may be assumed, in view of the evidence as to 
his condition at 0200 hours, that he had sobered u:p to a con
siderable extent during such time. Both Lieutenant Burke and 
Lieutenant Petrie testified that the accused was sober during 
the time he w'as :i:n their tent. He carried on a coherent con
ve:t>sation in a n·onn.al tone of voice. When he left the tent he 
walked normally without staggering or stumbling over any of 
the obstructions in the tent. Under all the circumstances the 
court was a:aply ·justified in rejecting the contention that the 

. 	 accu~ed was incapable, because of intoxication, of f.'orming the 
specific intent required. In the opinion of the Board of Re
view, the evidence establishes the commission of murder as 
alleged in the specification of the charge.

A ~ . 

6. As :part of.' the prosecution's case Captain Enfield, the 
commanding officer of the accused, testified .that the number or 
the· carbine. found at the head of the latter·'s bed on the night 
of the shooting checked '1\-i. th that on a· list previously pre,a.red.
The list referred·to was.a copy of one prepared for and submitted 
to the. 3874th ~uartermaster Truck Company upon its request, and 
contained the names of person..~el of such unit who had· gone to 
China together with the serial nun:bers of the weapons they had 
taken vii th. them. .It does not appear· :from what sources suc.h 
list had been compiled. Nor does it clearly appear who had pre
uared it.' Yt w~s not an of"ficial document within the nrovisions · of paragraph 117a, Manual for Courts-Martial, 1928, page 121, · 
and not competent to- establish that the carbine was that issued 
.to 	 the accused. However, no prejudice to the substantial rights 
of' the accused.resulted from the ad.mission of such incompetent · 
testimony as it was later proved by the Individual Equipment 
Record of the accused (Ex. 10) that the carbine ln question had 
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been issued to him. · This latter record is specifically included 
as one of the exoeptions to the general documentary evidence 
rule_-·set out in the above cited paragraph of the Manual and was 
olearly ,admissible in evidence. 

· 7. The charge sheet discloses that the. accused ~as 25-6/12 _ 
years of age at the. time charges were filed. He was inducted on , 

1 20 December 1942 and had no prior service. No evidence of previous
convictions was ·offered: .· · 

S. The court was legally constituted and had jurisdiction
of the. person of accused and of the offense. No errors injurious
ly affeoting the substantial· rights~ the accused were committed 
during tha trial. It is the opinion of the Board of Review that 
the record of trial is legally sufficient to support the sentence. 
Confinement in a penitentiary~is authorized" by Article of War 42 
for the offense of murder. Murder is an offense of a civil nature 
and punishable. by- penitentiary confinement by 'secti_ons 273' and 
275, Criminal.Code of the.United States (18u.s.c.A. 452, 454). 

- .I • • 
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Board of Review 
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v )Trial by GCM: convened at APO 689, <tf 
. )Postmaster, New York, N.Y., 18 Sep-

Private Marion (NIU) l'horb.as, ·)tember 1945·· Dishonorable discharge, 
39272735, 4276th ~uarterm~ster)total forfeitures, confinement at 
Service _Company. )hard labor for 5 years. U. s. Dis

) ciplinary Barracks~ 

HOLDING by the BO.ARD OF REVIEW 
 
0 'BRIEN, VAN NESS and FOl\i'TRON, Judge Advocates 
 

1. The record of trial in the case of the soldier above 
named has been examined by the Board of Review established in 
the office of The Assistant Judge .Advocate General in charge of 
The Judge Advocate General's Branch Office, India Burma Theater. 

2. In Snecification 2 of Char~e I accused is alleged to 
have stolen Rs 1106/-J value about ~334.00, various Indian coins, 
value about Rs 80/- (,~24.00), one iron safe1 value ab~ut $10.00, 
and one silver anklet, value about Rs 5/- (~l.21), property of 
Sunor Ali. The reviewing authority approved only so much of tlB 
finding of guilty of this specification Vas provides that at the 
time and place alleged the accused did * * * * feloniously take, 
steal and carry away Rs. 1106/-, value about $334.00, verious . 
Indian coins, of some value, one iron safe of some value, and 
one silver anklet of some value, property of Sunor Ali". In re
gard to this specification, the evidence shows that accused and 
two other persons broke opeh the door of Sunor Ali's shop, enter
ed, and cc.rried av;ay his safe Vihich contained,among other things, 
Rs 1081/-', of which Rs 700/- were in notes and Rs 381/- "coins 
and changes", the latter being in a cloth bag. He described 
"coins" as being silver rupees and "changes" as two, four and 
eight ari:ha pieces (R. 9, 10, 11, 12)... After a careful reading 
ot the reco~d we are unable to find any evidence regarding the 

~ 1 
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alleged theft of the anklet. We tl::erefore are Of the opinion, 
&nd &ccordingly hold, ·that the record of trial is legally suf
f'icient to support only so much of the findings of guil-ty of 
Specification 2 of Charge I as approved by the revie~~n5 author
ity as involves findings of guilty of larceny, at the time and 
place a;Lleged, of Rs 1031/-, value about $327.54, ·.and one iron 
safe of sorrie value, property of Sunor Ali. V!e further find the 
record of trial legally sufficient to support the findings ·of 
guilty of Specification·l, Cbarge I, and Charge I, and t~e Speci
fication, Cbsrge II, end Cbe.rge II, and, ler,ally sufficient to 
sup?ort the sentence. · 

.Advocate 

Advocate 

.Tudge Advocate 
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Board of' Review 
CM IBT 742 

' . 
UNITED STATES ) DJTERMEDIATE SECTIO~, INDIA BURMA THEATER 

. I· . 
) . . . 

v ) Trial by GCM,eonvened at Chabua, India, 
3 October 1945· Dishono~able discharge;

Private Charles w. Carroll, total forfeitures, confinement at hard
}37322007, 152nd Military labor for 1-year. United States Dis-

Police Service Company. ) ciplina.ry Barracks. · 

HOLDING by the BOARD OF REVIEW . 
0 'BRIEN, VAN NESS and FONTRON. Judge Advocates·' 

1. The record of' trial in the case of the soldier above. 
named has been examined by the Board of' Review which submits 
thia, its holding,· to The Assistant Judge Advocate General in 
charge of The J'~dge Advocate General's Branch Office, United 
States Forces, India Burma Theater. · 

\ . ' \ - . 
2. _As to the Specification, Charge II, and Charge II, 

alleging, under Article of' War 65, that accused used certain in
sulting and threatening language toward Technician Fifth Grade 
Glen E. Felmlee, a noncomm.issionedotticer who was then in the 
execution of' his office, there is no evidence that the noncom- . 
missioned officer in question was in uniform with the insignia , 
of' his rank visible, or that he was addressed as a nonoonnn~ssioned 
officer by accu~ed or anyone in:aocused's presence,. or that .the 
circumstances were such that accused bad reason to know him to be .. 
a noncommissioned. otticer• .·"It an a~cused charged with violations. 
ot the 6Jrd,. 64th, or ~;th Articles ot War dees not, know ihat the.,· 
officer or noncommissioned officer concerned is such, there is no . 
violation ot those articles•. MCM, pars. 1.3.3, l.34b; Dig. Op. J'AG . · 
1912-30, Supp,VII, sec •. 1447(1)"··· (CM 211996l GidCiens~ 10 B.R~ · \: 
195) (Also see seo. 423, ·Dig. _Op. J"AG,1912-40J. Accordingly, the· 
Board. of Review holds the record at trial.legally insutficient'to 
support the findings. ot gUilty of the ..Speoification, ·Charge II, 
and Charge :II. . · · 

·. \ ... , . 

.3. The Board ot Review tinds th~ record. of trial legally'· r 
sufficient. to support the findings of' gtiilty ot the -Specification .· · 

.., ' \ ~ : '· . . i ~ 
' ·~ I 
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http:ciplina.ry


WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
()J.8) .. WITH THE 

UNITED STATES FORCES tNDIA BURMA THEATER. 

of Charge I and Charge I, the Specification of Charge III and 
Charge III, and Specifications l and 2 of Charge IV and Charge 
IV, and legally su!"ficient to support the sentence. 

~Cl~~Judge Advoo~te 
R~oert~•. v~/: · · · · 

, ~ Judge.Advocate
/;F· ontron. . 

/ 
I 
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New Delhi, India 
2 November 1945 

Board o! Review 
CM IBT 743 (CT 76) 

UNITED STATES ) FOURTEENTH Am FORCE. 
) 

v 

Private Charles li!. Chambers 
3983$407, ll39th Quartermaster 

) 
) 
) 
) 

Trial by GCM convened at APO 210 
c/o Postmaster, New York, N.Y., 17 
September 1945. Dishonorable dis
charge, total forfeitures, con-

Company, 
Group. 

31.Stb Air Service ) 
) 

finement at bard labor tor six 
months. 

OOLDING bi th8 BOARD OF REVIEW • 
O'BRIEN', VAN ms5 and FONTRON, Judge Advocates 

l. The record or trial in the case of the soldier above named baa 
been examined by the Board ot Review which submits th;is, · its holding, to 
The Assistant. Judge Advocate General in 'c;:harp ot The J\Jdge .Advocate 
General's Branch Office, United States Forces, India Burma Theater. 

2. Accused was tried en the tallowing Charies ~d Specit~!~i:'?!l'= 

CHA.ROE Ia 	 (Finding ot not guilt7) 

Specification: (Finding ot not guilty) . 

CHARGE llJ /. -- tJ.~~ion or the 6Jrd Article ot War. 

Specification: In that Pvt Charles ll. Chambers, ll39th Quart.er
e-- -:master Company, .3l$th Air Service Group did, at Hsingcbing, 

. . China- on or about l August 1945, behave himse-lt with dis.; 
respect toward lst Lt. Frank ,l. Gisondi, his superior 

- ot!icer by saying to him "The damned officers ot the organi
zation have a cllc~, "You are tucking right I'll go t.o
bed", •You are tucking_right. I'm. in arrest ot quarters•, 
or words to that e.ffect•. 

CHARGE llia Violation o.f the 64th Article ot War. 

S.P!.cification: In that Pvt Charles ll. Chambers, ll39th Quarter
[ · 	 ~ter Compan;y, )15th Air Service Group, having received , 

a lawful_ command from lat. Lt. Frank J. Gisondi, hi.a sup
erior officer, to go to bed, did at. Hsingcb!ng, China. an 
or- about l August 1945, willfully disobey the same. · 

-l 
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CHARGE IV: (Finding or· not guilty) 

Specification: ·(Finding of not gUilty) 

CHARGE V: Violation of the 96th Article or War. 

Specification l: In that Pvt Charles M. Chambers, ll39th 
Quartermaster Company, 31.5th Air Service Group, did, at 

· 	 Hsingching, china on or about l August 194.5, knowingly and 
wrongfully apply to his own use a GMC 2i ton 6X6, Cargo 
Truck, United States Army .V42:44.508, or the value o.t' about 
$3016.00, property or the United States .t'umished and 
intended for the military service thereof. 

·specification 2: In that Pvt Charles M. Chambers, 1139th 
 
Quartermaster Compaey, 315th Air Service Group, was at 
 
Hsingching, China on or about l August 194.5 drmk in 
 
Station. ' 
 

Specification 3: In that Pvt Charles M:. Chambers, ll39th 
Quartermaster Company, Jl.5th Air Service Group, did at 
Hsingching, China on or about l August 194.5 wrongfully, 
carelessly and negligently operate and drive a United 
States Army vehicle, GMC 2! ton 6X6 Cargo Truck; to wit 
by driving said vehicle without due caution and regard 
.t'or pedestrians woo were walking on the side of the road. 

FollO'lfi.ng arraignment the accused pleaded not guilty to all 
charges and specifications. He subsequently changed his plea to Specifi 
cation 2, Charge V, to guilty. A motion by the defense for a finding 
of not· giiilty as to the Specification ot Charge l aid Charge I -and the· 
·specification of Charge_ IV and Charge IV was S'llstained by the court. 
A sjmilar motion as to the Specification, Charge III, was overruled. 
Accused was fourrl guilty or the Specification, Charge II, and Charge 
II, the Specification, Charge III, and Charge III, and Specifications 
l, 2, and 3 of Charge V, and Charge v, and not guilty or the Specifi 
cation, Charge I and Charge I and the Specification, Charge IV, and Charge 
IV. He was sentenced to be dishonorably discharged the service, to for

. feit all pay and allowances due or to become due and to be confined at 
hard labor for a period of 6 months. The reviewing authority approved 
the sentence bit withheld the order directing execution thereof pending 
actd.on under Article' of War Soi. The place of confinement was not desig
nated. 

3. On l August 194.5, at 1200 hours, the dispatcher or the l98oth 
Quartennaster.Truck Company disp~tched a United States Army, 6X6, 2! 
ton GMC truck, ·serial number 4244508, on a trip fran Hsingching Army 
Air Base to Chengtu,·China, with personnel on pass. The trip ticket 
was made out to Sergeant George R. Gardner, the regularly assigned 
driver of the truck. No other person was given authority to use the 
truck on l August (R. 7-9). Sergeant Gardner left the air base at 1300 
hours with the accused accompanying him in the ·cab of the truck. They 
returned from Chengtu between 2100 and 2130 hours and Gardner parked the 
truck in the organization's parking area. -Sergeant Gardner left the 
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the truck and did not notice where accused went. Accused did not ask 
pendssion to use the truck am none was given. (R. 9, lO). Sergeant 
Gardner testified that the truck had the original head and tall lights and 
that he had installed on the clash two small bright lights, one red and one 
bluia or green, that could be seen from outside the cab (R. 22). 

Sometime after 2100 hours, l August 1945, Corporal Johnnie c. Carter, 
who was accompanied by another soldier, saw accused in a 6X6 truck turning 
around in front of the orderq room of the 3.3tlth Air Service Squadron. 
Carter asked accused whether he was going to the line mess, and he and 
his companion got in the cab with accused. Accused appeared to have been · 
drinking. He drove from side to side down the middle of the road, which 
is the only road to the line mess and which was crowded with pedestrians. 
One of the pedestrians was struck by the right side of the cab of the truck. 
carter told accused that he had hit a man and asked him to stop but accused 
replied that he had hit a chair the man was carr_ying and he continued dri 
ving down the road to the .3l5th Air Freight where they stopped. llilitary 
police asked the three occupants or the cab to get out, took their names 
and organizations, and ccnducted then to the dispensary {R. 11-lS). 

Private First Class Herman Wynn testified that on the night of 1 
August 1945 he was walking up the right side of the road to his quarters 
after seeing a moving picture show at Hostel No. J. Several other pedes- · 
trians were al.so on the road. He was carrying a stool in his right hand. 
He heard saneone shouting ·am turned just as a GMC 6x6 tru::k hit hiin, 
knocking him into a ditch. He was struck on the left side of the body 
by the bed of the truck. A jeep and a weapons carrier passed shortly' 
after the truck hit him. The weapons carrier stopped where another soldier 
had been hit and the jeep stopped near it, then proceeded. No other 6X6 
truck passed him on the road (R. 29-32). Private First Class Leooard Machen 
testified .that on the night of l August 1945 he was stri.¥:k and knocked down 
by a. 6X6 truck as he 'Was walking on the road between Hostel No.-:-3 and Hostel 
No. 4 after seeing a picture show. A jeep passed him after :he was hit, and 
a weapons carrier stopped and he was carried to the dispensary in it. He 
saw no vehicles other then the three mentioned (R• .32, .3.3). Sergeant Joseph 
F. Kenny testified that on l August_ 1945 after leaving a· show at Hostel 3 
and while walking toward Hostel 4, he was knocked into a ditch by a truck 
that came from behind and struck a chair he was carrying on his lef't shoulder 
(R. 35). 

Sergeant Harris, Corporal Fleming, Corporal Trovillion and Corporal 
Swindoll, all of the l.369th llilitary Police Company, attended a moving pic
ture show on the evening of l August. They left the show at about 2.300 
hours and went to their jeep which was parked at Hostel No. 3 across from 
Group Headquarters. They waited until a 6X6 truck, which had been parked 
nearby, and a.weapons carrier proceeded ahead or them (R. 17, 23). The 
6I6 had red azxl blue lights 'inside of it (R. 18). Theyfollowed the two 
vehicles until they were halted by a group of soldiers who reported that 
a man had been hit by a 6X6 truck. Corporal Trovillion remained with the 
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man· who had been hit and the other military police continued in pursuit 
or the truck. They were again stopped by another group ot soldiers who 
reported that another man had been hit by a 6X6 truck. Thai they con
tinued the pursuit until the truck stopped in front ot the 31.Stb Air Freight 
(R. 17, 23). en pulling up beside the truck, they tound accused at the 
 
wheel with Corporal. Carter and Private First Class Kandt sitting beside him 
 
(R. 17, 24). A trip ticket ~ted l August 1945, issued at 1200 hours to· 
 
Sergeant' Gardner. was in the truck (R. 18). Accused denied hitting anyone. 
 
Corporal Fleming'testitied that accused "was in an intoxicated condition 
 
but not to the extent that it affected his peysical abilitytt. "He could 
 
walk and stand up under his own control. His speech was a bit affected.• .. 
 
(R. 19). He stated that accused's reasoning was not rational, that it 
 
"was more or less a border-line case" (R. 20). Sergeant Harris testitied 
 
that, in his opinion, accused "had been drinking heavily and was physically 
 
handicapped, al.though he walked .from the truck and got in the jeep without 
 
assistance" (R. 25); that he was "on the border-line" (R. 27); that he was 
 
"irrational at times" (R. 28); that he was not irrational when he talked 
 
with Lieutenant Gisondi but "he did not seem to have any respect .for the 
 
ot.ficer" (R. 29). 
 

- - -- - - .. ) 

Accused Carte~ and' ~dt "Were taken to a dispensary where a: medical. \ 
ofticer .was called. After· the medical officer arrived, two ot ttle mi_litary 
police took accused to hiS organization where Lieutenant Gisondi, Ione .:ot 
his~o!ficers, was called (R. 21, 25). Lieutenant Gisondi, tal.ked with 
accused, who at that time talked rationally, and told him to go to his 
quarters. When he seemed reluctant to do so, he was taken there by the 
military· police and turned over to a noncoumissioned officer (R. 21, 26, 29). 

i.;eutenant ~ank A. Gisondi, Adjutant ot the ll39th Quartel'J!lB.ster 
 
Company <3l5th Air Service Group, testitied that he wae called !ran 
 
his quarters by two military police at about 2330 hours~ l August 1945. 
 
He found accused outside in a jeep, arguing with a stat! sergeant•• The 
 
Lieutenant asked accused 1'hat had happened. Accused said he had a drink 
 
with a few ot his friends and was .accused by the military police ot being 
 
drunk but:. was not ·so.; The lieutenant" saw L'5s7was not getting anywhere 
 
with him"· so he told the accused he was in arrest of quarters and to go 
 
to his quarters. Gisondi shortly went to accused's quarters and' saw that 
 
the militar;y police had lett accused in the hands ot the First Sergeant~ 

The latter two men were· standing at the door ot the quartera. ·Gisondi . 
 
asked accused wo/ be had not gone to quarters. Accused began to argue, 
 
saying,he was not drunk. The Lieutenant ordered him to go to bed but 
 
accused walked out on the walk and said that there was a clique in the 
 
.oriflllization, that he never had a chance in it, that he didn't care 

. whether Gisondi was a lieutenant or a captain. Gidondi gave accused. a 
direct order to go to bed and shut up~ Accused did go to his quarters; 
then came back. Lieutenant Gisondi told the First Sergeant to call the 
military police am place accused in confinement. Accused then shook his 
finger in the Lieutenant's face, saying, "You are tucking. right I am in 
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arrest. of quarters. You are fucking right I will go to the. guardhoul!IB in 
 
confinement". Gisondi was not fully clothed at this time. He testified 
 
that 1n his opinion accused was drunk. His breath anelled of liquor, . 
 
was "wobbly" on his .feet, slurred his words, and at. times seemed irrational. 
 
On an instance~ addressed the Lieutenant as Sergeant, but at other times 
 
addressed him as Lieutenant am mentioned his name. The military police 
 
.finally arrived and took accused away (R. · .36-.39). · · · . 
 

4. The accused, having been advised ot his rights, elected to remain 
 
silent. No witnesses were presented by the defense (R. 41). 
 

5. · The findings of guilty o.f Specif'ications 2 and .3, Charge V, 
 
are supported by evidence of' a compelling nature and present no question 
 
or law requiring discussion. 
 

6. As to the Specification, Charge Ill, alleging willful disobedience 
under Article of War 64, the· .evidence clearly discloses that accused received 
the orjer alleged from his superior officer ani that he disobej'ed it. Ho-wever, 
the 6aestion arises whether, 1n view of accused's drunkenness, the disobedience 

· waa willl'u.l. There is no dCllbt that accused was drunk, l::.ut. the issue be.fore 
the court as to the specification was not simply whethe.r he was drunk tut, 
instead, whether he was so drunk as not to have the ine-ntal capacity to under
stand the order or to be incapable o.f entertaining the specific intent will-· 
tully and intentionally to difsobey; This issue was squarely presented to the 
court by the evideooe and by counsel•s arguments in ccnnection with the motion 
of the defense f'or findings o.f not guilty on the ground of accused's drunken
ness. The court and the reviewing authority determined the issue against the 
accused. In so doing they exercised a function peculiarly within their own 
province as weighers of th9" evidence, a function which the Board o.f Review may 

___no~ legally usurp, it being well established that_ the Board•.s only legal 
tulction in a question ot this kind is to determine whether the in.ferences 
di-a1rn by the court as to accused's imental capacity could legally have been 
drawn from the evidence and not whether such interences should have been 
drawn (sec•.408 (2), Dig. Op. JAG, l912-4o). 

Is there evidence of record .from which the court could reascnably infer 
that the accused understood the ordei: and was capable or entertaining the 
requisite specific intent willl'u.lly to disobey? The picture is that of one 
whose mental and physical faculties were impaired to the ·exten~_ that be was 
unsteady, stubborn, excitable-, quick to anger, li>ose and loud and~thick or 
speech, and gen~rally obstreperous. It does not aprear that he was stup:i.tied or 
possessed by delusioos. He clearly as not,. in the vernacular or the barroom, 
blind drunk or falling-dawn drtmk. The evidence shows that accused was capable 
ot driving a truck, that. he coUld wal.lc and talk, and that he recognized obje<:ts 
and people. His driving 11as reckless in character but he was able at least 

. to keep the vehicle· il}. motion and on the road. His walking is described as . 
•wobbly", which is to say, in the words of Webster, that~__was "inclined 
 
to sfiilCe, EfHY or quaver unsteadily1'. We 89-ther it was someithing less than 
 
a stagger. His speech is desctibed as incoherent or irrational at times . 
 
but his actua~ words as related by the witnesses indicated that it was more 
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in the nature of being indiscrete, excited and angry, that of an mreason

a.ble drunkard as distinguished t'rom an unreasonlilg· <ll\e~ He was sutrioientq 
 
aware of the seriousness ot his plight to protest his innocence and rational

ize his conduct. At least one witness testified that accused was not irrational 
 
at the time of the alleged disobedience (ct. Cll 2233.36, 1 Bull~ JAG 159). ~:J:ll-·· 

short, the evidence in its entirel;i'- was such that the court could reasonablJr___ 
 
conclude that accuaed was in· that medial stage of intax:ication where the 
 
inhibitions are relaxed, discretion is deteriorated, and temper is,:easlly" 
 
excited but substantial comprehension and volition is extant•. Accused's own 
 
words indicate that. he understood the order and intended, notwithstanding, 
 
deliberately to def)" authority. It wcu1d indeed manifest a ·usurpation ot 
 
authoritT and an undue tenderness tor the interests ot an accused should we, 
 
under the guise ot legalism, di'sregard the tactual determination ot the court 
 
in a matter so peculiarl)" subject to the exercise ot its common sense and 
 
knowledge o! human behavior. Under all. circumstances, we cannot hold that the 
 
court's finding was unjustified. 
 . . . . . . ·r·

It my be contended that there lra.s lack ot judgement and leadel'\Shi.p on the 
 
part ot the officer ccncerned in giving a direct order to the accused while 
 
the latter was drlmk and that tor that reascn the accused should be excused 
 
his dereliction or ·that the ?inding should be reduced to failure to obey 
 
only. Assuming, and wi.thoutf"impl.ying, that there was stx:h lack ·or judgement 
 
and leadership, it mani.testly was immaterial to the issue ot accused• s guilt 
 
but was properly a matter for ccnsideration as to the measure ot punishment.· 
 
It ap:r>&11ently was so- considered by the court. · 
 

7. With respect to both the ~citication, Charge II, and thd-specification, 
Charge m, a question arises wliether the evidence shows that accused recognized 
Lieutenant Gisondi as his superior officer. Although the evidence indicates _· 
that the officer was not in uniform at the time of the offense, it clearly . 
appears that accused addressed him by rank and name •. The court was, therefore, 
justified in concluding that accused recognized him. 

8. As to Specification l, Charge V, the. record or trial includes no 
 
evidence ot ial.ue of the truck alleged to have been applied to accused's use. 
 
l'be Manual states that it is customary tor the side desiring the court to 
 
take judicial notice o~~a given ·tact to ask/the court to do so, at the same 
 
time presenting any available authentic source ot information on the su~ject 

(par.: 125, MCll 1928) ~-· This apparently was not done in this case; however, 
 
the provision is not madator,y.. It would, ot course, have been better practice 
 
to -have established the value of the vehicle by evidence adduced at the trial. 
 
The list price or the truck described as shown by AI'ffl1 Service Forces Catalog, 
 
Ordanance, .S-J-1, 9 !ugust 1945, an otticial army publication of llhich the 
 
court coaj,_cLtake judicial notice (ib). is substantiall7 that alleged; and it · 
 

. has beenf~, with respect to an army vehicle in a similar case- (CM 237846, 
24 B. R. 1123 ·,, that the standard ot value of government articles ot distinctive 
character made re-specially tor use in the military.service, is the replacement 
cost (also see sec. 452 (18), Dig. Op. JAG, 1912-40, and CM ETO 5666, 1945). 
lforeover, as the evidence show's the tnick 11as opera~le~the court would have 
been justified in finding that it was of some value, Whifui·tinding wculd in 
itself support the sentence•. Any indicated irregularities or anissioris in '. 
proving the value alleged may theretorf18-_-l'eflrded as imma.terial (ct. Cll ETO S666;
supra)• . · · · · ··. · . ; . · .• · ·. 
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9. The -~ollowing appears in the record of trial. 

· "The court was opened and the. trial judge advocate stated, 
in the presence ot the accused and his counsel, that he had one 
evid8nce -cit1 previous conviction, which is attached". ' . 

· Attached to the record ot trial is 'a statement, apparently or- extract.! 
 
from accused's service record but not identif'ied as such, certified a true 
 
copy over the signature and title, •Thomas G. Hild,ebrandt, 2nd Lt., Air 
 
Corps", and setting out summaries ot tour sentences by courts'.""iaartial, 
 
three ot llhich are for offenses comnited more than one year before the 
 
commission of the offenses tor which acciised was tried in this case. 
 

It would have been ~tte~ practice to have ottered accused's service 
 
record· or a certified extract copy thereof as evidence of previous ccnvic.;; 
 
tions; however, in the absence of objections·, the irregularity ma.:7 be re

garded as Dived (par, 79c, llCM, 1928). · · 
 

. - . 

The record does not disclose whether the statement showing the t hrea 
convictions not within the authorized period was in tact submitted to the 
court. If so, the. procedure was highly irregular, but, in view of the 
relatively light sentence imposed, does not appear to have adversely pre
judiced the accused.· The matter, however, should be brought to the attention 
ot the reviewing authority tor such action as he may deem necessar;r (SPJGJ 
1944. (4686, .3 Bull. JAG 186)). . 

10. The charge sheet discloses that the accused is 24 years of age 
 
and was.. inducted ·at Salt Lake City, Utah, 7 October 1942. He had no prior 
 
service. 
 

. . u. The courl_was legally constituted. No errors affecting th& 
· substantial rights ofithe accused.,were committed during the trial. In 
the opinion ot the· Board ot Ravid the record ot trial is legally sutticient 
to support the .ti!Xiings o.f' guilty and the sentence as approved by the re
viewing authority. · · · 

/s/ John G. O'Brien, Judge Advocate 

/s/ Ro~~\c. Van Ness,.Judge Advocate 

/s/ John F. Fontron, ~udge Advocate 
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Board of Review 
 
C:\-I IBT 744 (CT 77) 
 

U N I _TE D STATES ) FOURTEENTH AIR FORCE, CIITNA THEAT;ER

) . ' 

v )Trial by GCM convened at APO 627,
)% Postmaster, New York, N.Y., 8, 

First Lieutenant Gerald L. )9, 10 August 1945. Dismissal, total 
Clark, 01112085, CE, Four )forfeitures, confinement at hard 
teenth Air Force Engineer_ ) labor for 3 years. United States 
Command.· )Disciplinary Barracks. 

. HOLDING by the BOARD OF REVIEW 
O'BRIEN, VAN NESS and FONTRON, Judge Advocates 

1. The record of trial in the case of the officer above 
nemed has been examined by the Board of Review which submits 
this, its holding, to The Assistant Judge Advocate General in 
charg·e of The Judge Advocate General •s Branch Office, United · 
States Forcesi India-Burma Theater. 

2. Accused was tried on the following Charge and Speci
t'ication:' . 

CHJillGE: Violation of the 92nd .Article or War. 

· Specification: · In. that Firs~ Lieut'enant Gerald L. Clark, 
XIV Air Force Engi~eer CoI!Illland, did, at or near 
Tsu~ng, China, on or about 9 February 1945, with . 

, malice aforethought, willfully, deliberatelyl feloni
ously, unlawfully, and with pre~editation kiil.a 
Chinese man; name unknown, a human being, by shoot
ing him -with a carbine. · 

The accused pleaded not·guilty to the Charge and Specifi 
cation and was found guilty of-the Specification except 
the.words "malice aforethought, deliberately, and premedi
tation" •. The accused was found by the'court not guilty
of the Charge ·but guilty of a violation of the 93rd Article of 
War. The cour-t 'sentenced the a_ccused to be dismissed the service, 

'. \ 
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to forfeit all pay and allowances due or to bec9me due and to 
be confined at hard labor at such place as the reviewing authority 
may direct for 3 years. The reviewing authority' approved1 the 
 
sentence and forwarded the record of trial for action under .the 
 
43th Article of War. The sentence was confirmed by the confirming
authority who designated the United States Disciplinary Barracks 
nearest the port of debarkation as the place of confinement, 
withheld the order directing execution·of the sentence and for
warded the record of trial pursuant to .Article of War 50~. 

3. The review qf .the Theater.Judge Advocate contains an 
 
excellent and comurehensive summarization of the evidence ~hich, 


with minor modifications, is adopted as paragraphs 4 and 5 of 
 
this holding. 	 · · 

4. On the morni,ng of 9 February 1945 a Chinese civilian 
nurse employed at the Army Air Base dispensary at Tsuyung was 
told by Chinese coolies that a man had been shot. She, together
w:i.th Technician Fourth Grade Mason c. Hall, 232nd Medical De
tachment, Aviation, hastened to a rice paddy.in the rear of the 
base dispensary at which place they found a Chinese civilian 
suffering from a gunshot wound (R. 15, Jl, 32) •. He was lying 
near a path approximately 100. yards from the· Hea.dq_uarters build-· 
ing in which the base dispensary was located And about in line 
with the cent el:' of the building ( R. 16, 17, 19). By means of a 
sketch Hall showed the relative position·of the wounded Chinese 
and the Headquarters building (R: 15). In the neighborhood of 
1100 hours the wounded Chinese was carried to the dispensary 
(R. 18, 33), and the base surgeon, .Captain Edward J. Douglas, was 
notified (R. 5). Arriving at the dispensary Captain Douglas 
found a Chinese in a state of profo~nd shock due to a gunshot 
wound, evidenced by a small hole in the left side of the abdomen 
(R. 6) • In spite of the administr.ation of plasma, the Chinese 
died (R. 6) about 1300 hours of the same day (R. 8). Ali examina
tion of the dece~sed by Captain Douglas before the body was re- , . 
moved·from·the dispensary disclosed that there were.two holes 
in the body, one on the right side and one on.the left, the one. 
on the left being slightly .to the· t:ront of that on the right {R.6}.
It was stated by CaIJtain Douglas that the bullet which caused · 
the death wound pierced the body, entering on t.he right and leaving 

·on 	 the left side (R. 8), with the primary cause of death being 
 
gunshot .(R. 8). Captain Douglas testified that the wound ~~s 

similar to that which would be l!lade by a carbine bullet, a 
 
Chinese .28 caliber bullet.and a .22 caliber Hornet {R. 8 14).

Captain Douglas stated that he performed no.autopsy since'the 
 
bullet had passe~ through the body (R. 14). . . 
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Technician Fourth.Grade Earl L. Salisbury, Assistant Resi
dent Engineer of Tsuyung Air Base, testified that the accused 
had told him that the deceased was Salisbury's old foreman and 
that he, the accused, had shot at him to scare him and that 
the bullet must have ricocheted and hit him (R. 24). This ~~t
ness also stat~d that the accused had borrowed his carbine (R. 26) 
and ~fter the shooting on 9 February had returned it telling 
the wi tnes·s to keep it out of sight· (R. 27). This witness fur
ther testified th8.t·Captain.Douglas told him the daY after the 
shooting that :the bullet bad lodged in the Chinese, telling him 
some time later that it was not necessarY' to worry about the 
rifle as he, Captain Douglas, had secured the bullet and destroy~ 

-. ed it (R. 26). Captain Douglas, on being recalled by the ..prose

cution, declared again that there was no auto~sy and that the 
 
bullet had gone straight through the Chinese (R•. 28). _ 
 

Corporal William B. Easton·, who was on 9 February 1945 Base 
Supply Sergeant at Tsuyung Air Base, testified that on the morning
of 9·February he v.ia.s in the room of Lieutenants Giaimo and Holland, 
both of Ml.om.were present, and a Mr. Chen, a hostel·manager. The 

_ room was one of the r~ar rooms in the Headquarters building, and, 
as one faces the building, in the right band section thereof (R. 35).
The accused came into the room, looked out of the window, left the 
room and returned shortly thereafter with a carbine. · He looked 

·through the window saying, "I am going to see how close I can 
 
come to that guy", opened the window and fired (R. 36).· Just as 
 
the accused fired the carbine,:Easton looked out the window 
 
through which the accused was -firing and· saw a Chinese coolie·, a . 
 
man, about 220 yards ·away, in whose general direction the.accused· 
 

·-had point"'ed the· carbine. After the shot Easton saw the Chinese 
take. one or t\\O steps and then fall on his face (R. 37). At the 
time the. shot was fired the .. right side ··or the Chinese was facing
the accu.Sed. Just after firing the accused said·, "Christ, I hit 
him". Thereafter the witness, Lieutenants Holland and Giaimo and 
Mr. Chen le:t't the room (R. 41). ·Easton drew a sketch showing
the Headquarters building, the room f'romwhich the shot had been 
fired and the relative position of· the Chinese who had be·en 
shot 1\R. 38). The ·witness stated that he did not think the ac
cused had been drinking (R~ ·44) .• ·. , . · · . · . 

. . 

First Lieutenant Peter M. Holland, Air Corps, stationed at 
 
the Tsuyung Air· Base. on 9 February 1945, testified that he was 
 

. >in hi.s room on· that day W1th Lieu~enant Giaimo, Corporal Easton 
and Mr.· Chen (R. 46) •. It was· ·about ten o'clock in the morning
when the accused Walked into the I'Oom, looked out the window in 
the back o~.. the room, and said something .to the effect that he 

. , 
I 
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v:ondered if h.e could shoot that far. He left the roo111., returned 
shortly v;ith a carbine, walked over tot.he window and the next 
thing witness knew a shot rang out, the bullet striking outside 
the room (R. 47). The ejected shell was later found in the 
room (R. 48, 92). At the tine the accused fired the shot, this 
·witness testified, he said something about he had hit him and 
.also something about keeping it mum (R. 48) •. A minute or two 
after the shooting, Lieutenant Holland looked out the window and 
saw sow.e Chinese out in the field (R. 48). .. 

First Lieutenant Leonard Giaimo, Air Corps, testified that 

on the morning of the shooting he had been outside playing ball 

vtith Corporal Easton (R. 56).At about 1000 hours, a few minutes 

before the shot was fired, the accused was at the window in_ 

v1i tness 's room with a carbine, and was trying to hold the screen 

o""Jen. The witness looked out the window and saw someone about 

250 or JOO yards away. He pulled the accused eway from the 

window and said, "Don't .Terry, you are liable to hit hin". The 

accused replied, "I just wanted to scare the shit out of him." . 

(R. 52). Lieutenant Giaimo then stepped outside the door be
cause he anticipated that a shot would be fired and did not want 
to be in the room at that time (R. 89). VJhen the shot was fired, 
this witness, Lieutenant Holland, Corporal Easton· and Mr. Chen 
v:ere all outside the door in the hall (R. 56). Witness entered 
the room imm.ediately after the sbot was fired (R. 53) and saw 
the accused, who was alone in the room (R. 55), with a carbine 
in his hands (R. 51). The accused turned from the ·window and 
said, "Oh my God, I hit the bastard" or "son-of-bitch" (R. 51).
Later the accused said, ''You will just keep this quiet" or some
thing to· that effect (R. 52). The witness did not see the shot 
fired nor did he know in which direction the gun vras cUscharged 
although it must bave been fired outside the room (R. 56). Neither 
did the witness see the person shot nor did he }(now who he was 
(R. 54). 

Chang Hyok Tshung, a hostel manager at Tsuyung Air Base on 
 
9 February 1945, testified that he was in the room in question at 
 
the time the accused, facing the window, fi~ed a gun (R. 76). 
 

It was further testi f'ied· by several 'Vvitnesses that hunting

and considerable marksmanship firing took place customarily in 
 
that area in close proximity to the Headquarters building. The 
 
Chinese also did a lot of firing around there and it was not 
 
unusual to hear sb.~ts fired. (R. 77, 80, 85). 
 

5. The accused having been advised of his rights elected 
to remain· silent. 

- 4 
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A Chinese civilian, ~,rr. Che.n ::lou Hitra, a witness for the 
 
defense, testified that on the :i:norning of 9 Februi:;.ry 1945 he 
 
was walking to·ward the hostel at Tsuyung, that he henrd two pistol

shots, that the shots came from some graves by the side of the 
 
road to the south of his position (R. 63, 64), that he saw a 
 
man far off but could not tell whether he was wounded (R. 64).

lie heard these shots about eight o'clock in the r:iorning but could 
 
not identify them further, nor could he identify the man he · 
 

.saw in the distance (R. 66, 67). 

Colonel Henry J • .Amen, Air Corps, testified for the defense, 
 
that he knew the accused (R. 68) and his character was good and 
 
that he had only the highest regard for his ability to get his 
 
job done. It was stated that the accu·sed had always maintained 
 
complete control of his ·temper; the witness never seeing him, in 
 
spite of aggravation, lose such control (R. 69). 
 

A re.port on the subject "Hostel Guards" that First Lieutenant 
l·Jelvin L. l,Iiller, Air Corps, commanding Tsuyung Air Base, had. 
prepared on 9 February 1945 tor higher headquarters was offered 
in evidence by the defense (R. 72, 86, 95, 99). It was stipulated
that Lieutenant Ililler had returned to the United States and had 
been discharged from the Army (R. 73). This report was signed
but not sworn to. It was ruled to be inadmissible· by the law _ 
me~ber (R. 74, 86, 95, 99). 

First Lieutenant Joseph E. Turley, 63rd .AACS Group, a de- · 
tense witness, testified that his quarters were in the Headquarters
building right next to those occupied by Lieutenants Giaimo and 
Holland (R. 100). At the time the shot was fired, which·was 
approximately the middle of the morning, this witness was talking 
to the hostel manager Chang in the hallway of the building. There 
were other people there but witness did not remember who they 
were (R. 101). He saw the accused come out of the room but did. 
not know whether anyone else crune out or had been in the room· when 
the shot was fired (R. 102). It was customary for both .Amerlcans 
and Chinese to shoot in that general area (R. 106) and witness 
had, in the :past, heard some shots fired in such close proximity
that he thought they had been fired in Headquarters building 
itself (R. 103). 

6. The accused ~~s charged with murder and the court in its 
findings of gullty of the S:pecification excepted the words, "malice 
aforethought, d'eliberately and premeditation". The finding was 
consequently one of ~anslaughter only, even though the court did 
not specifically find the ac-0used not_guilty of the excepted 
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'"'ords. Their exception was tenta:··iount to ci findins of not t:Uilty 
as to them (cf. C:.I 252521, 34 B. R. 67). Manslaughter, being an 
offense lesser than and included in that of murder (~ar. 148, 
!'J:CM, 1928, p.• 162), the finding is ~0ro:per and the accu~ed was 
rightfully convicted thereof :provided the evidence established 
the cont~ission of such offense end its .constituent ele~ents. 

Although the testimony of those present at the time of the 
shooting varies to a certain extent as· t.o some of th~ details, 
there was substantial accord as :fur as the basic facts are con
cerned. It is undisputed that on the morning in Question the 
accused, arrned with a carbine, entered the room from which the 
shot was fired, walked: to the window, fired the cerbine and 
thereunon remarked that he had hit. "him". The discrenancies 
relate. chiefly to the whereabouts ·of the ~Ii tnesses when the shot 
was fired and the specific actions of, and the exact vvords spoken 
by, the accused just prior to the shooting. However, one of the 
recognized foibles of the human race is that members of this 
mortal tribe seldom agree on the particulars of any event which 
they have Vv-itnessed.in common. Few individuals possess the sa:me 
perceptive p~Rers. Nor is human memory infallible, and·the 
passage of time tends to obscure the details of an occurrence 
which at the time may have stood out in bold relief. But even 
should the subordinate details of an incident be shrouded ~~th 
the mist of age, still the general outline may remain sharply
etched in the imperfect clay of human recollection. Taking 
cognizance of human imperfec.tion in the fields of perce:ptivity 
and rememberance, we find no fatal inconsistencies in the stories 
related by the eye v1itnesses. There is nothing to seriously 
challenge the asserti"on of Corporal Easton that he stood by the 
window as the accused fired in the general direction of a Chinese 
coolie, and observed the latter, when the shot was fired, take 

.one.or t-wo steps and then·fall on his face. Nor me.y we reasonably 
doubt that the accused had, as related by one witness, appeared 
at the window a few seconds before and vocally wondered if he 
could shoot that far, nor that, as related by still another ~~t
ness, that the accused he.d been pulled away from the window by
the latter witness, and upon being admonished not to shoot had 
replied that he, the accused, only ·wished to scare the "b.astard" • 
The.testimony all falls-into· a general pattern, and ·although 
some individual pieces of the mosaic are misplaced, there emerges 
an intelligible picture which depicts the accused espying a 
Chinese coolie through a window, then going after a carbine and. 
returning w1 th it to the ·window, and fi'nally, after having once 
been pulled from the ~~ndow by a friend, shooting the unfortunate 
victim. Such we believe is·established by the evidence. 

Although no witness testified that the Chinese coolie died 
 
a·s a result of the shot fired by accused, there was competent 
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; circumstan{ial evidence" of sufficient probative value to identify 
him f!s. the sam.e Chinese who, a few hours later, expired in the 
dispensary from the effect of·a gunshot wound. The shooting 
occurreQ. at about· 10.00 hours and the deceased was brought to, and .. 
examined in, the dispensary· at about 1100 hours. .These two 
hours closely.coincide, and any apparent inconsistency may be ex
plained by the failure of either the accused or his companions · 
to ,go to th~ wounded man's assistance, which doubtless would have· 
resulted in his receiving earlier medical attention. The deceased 
vias fo.und. in the same vicinity in which the Chinese shot by the 
accused had been seen to fall. The fatal bullet had entered his 
right side that side of the Chinese which bad faced the accused 
at the time

1 
the latter fired his shot. Significant also .is the · 

fact that there is no. evidence that any other Chinese was on that 
morning treated. for·gunshot wounds. In addition to the above. 
evidentia.ry facts, the accused himself stated.to the Assistant 

·Resident Engineer of the air base that the deceased wa~·the latter's 
old foreman, that he, the accused, had Siot to scare him and 

·that the bullet must have ricocheted and hit him. Identification 

of the coolie as ,the person shot by accused was sufficiently · 

established (CM 233688, Aivoli, .20 B.R. 49, 59; CM 252087, 

Fortney, ?.3 B.R • .345, .370). , 


That the homicide was without legal excuse is abundantly 
clear.· Viewing ·the evidence in the light most' favorable to the 
accused and taking at·face value, as truly establish_ing'his intent, 
the statement of a·ccused that he meant only to scare -the deceased, 
the shooting was still wholly unjustified. The fi.ring 'of a · . , 
weapon .at a Chinese Coolie for the ,purpose of frightening him may. 
provide amusement for one possessing a distorted sense o~ humor, ,·:' 
but .it is certainly no innocent pastime. One who- indulges in· · · 
such, perverted' ent13rtainment may not plead accident if the lethal 
~artridge inadvertently finds its mark in the one intended as the 
butt of the macabre jest. Nor did the attitude of. the accused 
sugge'st that he considered the•incident·as an innocuous prank. 
Neither his adjurations.to h~s.companions to keep quiet about the 
shooting, his attempt. to have the weapon concee.led,,nor.his caJ, 
lous failure to render assistance to the victim, characterize · :. 
him as possessing a clear conscience." ·Such.· conduct can be 
construed only as a realization by him of his own malfeasance~ 
It. is not comuatible with innocence of wrong doing.· In .our·. · · 
opinion the finding of guilty is supported by the evidence. of 

'yrecord.· ,,. · · ·· 
.. ~ . ' "" . r _,. . ~ . . 

7. ', .The Specification alleges the victim to be "a- Chinese 

man, name unknown" •. While .an ini'ormation, or, in military.law, 


· ·a speciti cation should describe· the deceased with certainty, yet 
if his· name be in fact unknown that may be so ·alleged. ·In '' 

,. I' '• ... 
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27 Ju~erican Jurisprudence, page 644, the-rule is stated thus: 

"Names or Persons Unknown.--It is the gene-;al rule that 
where the names or identity of persons whom it· is necessary 
to name or identify in the indictment or information. are in 
fact un1~nown to the grand jury or the prosecuting attorney,

·it is nroper to aver that fact and describe the.m as persons
unknown or as persons whose names are unknown. Such an · 
averment is presumed to be true in the absence of any evi
dence on the- subject". 

The record proper contains no. evidence as to the name of the 
, deceased and consequently the .verity_. or the averment of lack of 

knowledge may be assumed. 1Ne are cognizant of the fact that the 
original specification contained in the charge sheet which is 
among the allied papers, although not part or the record proper,
did describe the deceased by name. But also among the allied 
papers is a letter addressed to the convening authority by the 
Assistant Staff Judge Advocate advising that the Specification
had been am.ended because no evidence could be procured that the 

-deceased did in :f'act bear the, name alleged.· •.We cannot assume 
this statement to be untrue.. Nor, in view o:f the lat_er. aver- _ 
ment, may it be assumed that the. first allegation describing
the deceased was in fact true merely because it was first made. 
Admittedly the victim of an offense should be described with 
suf1'icient particula.rity to apprise the accu.sed as. to the charge
he must answer and to permit him to make his defense. The 
specification here in ·question, because of the paucity of descrip
tive averment, might well. have been subjected to a motion to mske . 
more definite and certain,. but in the absence of such a motion, · 
and in the absence of indication in the record that the accused . 
was misled or prevented from preparing his defense, we cannot 
say that his substantial .rights had been prejudiced. Further- . 
more, we are of the opinion that the deceased w&s described in 
the Specification, and identified by the evidence of record, with 
sufficient certainty to enable the accused to plead the judgment

·:rendered in the instant case in bar of ariy further prosecµtion . 
for the same offense. - - · 

. B. The defense offered an original letter-from.First 
 
Lieutenant Melvin L. Miller, Commanding Officer of the air.base,, 
 
to the. Commanding Off! cer, s·ector No. 1, .CASAC, dated 9 February 
 
1945 on·the $ubject ."Hostel Guards". This document was marked 
 
Defense Exhibit 2 and accompanies the record of ·trial. ·Para~ . 
 
graph three •thereof_ contains an extremely brief' account of the 
 
incident involve~ in.the present·case. ·The offer was·first made 
 

- 8 ~ 
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on the theory tbat the letter was an official statement prepared 
 
by a person whose duty it was to know and to record the matters 
 
therein stated. It may well be doubted whether the officer was 
 
under any~ to· know the facts.concerning a reported-shootirig 
 
on the base, or .that the letter was an of:t'icial, rec.ord or report 
 
of the kind contemplated under the provisions .of· paragraph 117 of 
 
the Manual .which sets forth as examples of documents entitled to 
 
admission as exceptions to the hearsay rule morning an~ guard . 
 
reports; enlistment and physical examination papers, indi_vidU:al. 
 
equipment records and outline figure and finger print cards•. It 
 
is not, h01Never, necessary to determine that question for'the 
 
matters recited in the letter were obviously not based on per- · 
 
sonal knowledge. The entries consequently were not competent 
 
evidence of 1the facts therein stated· (Par •. 11?a, MCM 1928; Par. , 
 
)95 (18), Dig. Op. JAG 1912-40, pp. 213-4) and-the co~rt·properl:y' 

· 	 excluded the prof:f'ered exhibit •. A later offe~ of the doctiment 
as an impeachment ot Captain Douglas,. aftei the Captain had . 
denied making the statements attrtbuted to him in the letter, was 
like'Wise properly refused. The proffered letter was merely the 
unsworn statement of a person not in court and, being.hearsay, 
incompetent even for impeachment purposes. · 

9•.It·is not deemed necessaey to ei;iter into an extended 
 
discussion or oerte.1µ procedural and ..other irregular!ties appear

ing in the record and allied papers. Such matters have been.. , 
 
adequately covered in the· reviews· of both ·the Starr and Theater 
 
Judge Advocates· and1 1n·our.opinion, resu~ted in no :prej\J,dice 
 
to the substantial rights ot the accused within the purview or 
 
the 37th Article-or War. · 
 

J 	 • 

10. The. charge sheet shows the accused. as 28-6/12 years ot 
 
age. He was induoted 19 May 1942,.commissioned as a second lieu


, tenant 30 March 1943, and had no prior service. · ~here is no evi

dence or previous convictions. 
 

' '\ . 	 . 

11. .The court was leg~lly constituted and had jurisdiction . 
. of' the accused and the .offe.nse. No· errors injuriously affecting the 
-substantial rights or the accused were committed during ·the trial•. 

- The Board of Review is of the opinion and accordingly. holds that the 
record or trial ,is legal).y ~utticient- to support the findings and 
 

··sentence. Dismissal is authorized upon conviction o:f" a violation .of 
 
. Article o:f' War 93•. · 
 

Judge Advocate 
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New.Delhi, India 
15 November 1945. · 

Board of Review 
 
.CM IBT 757 
 

U N I T E D S '.11 A T E S ) BASE .SECTION, INDIA-BURMA '!HEATER 
) . . I· 

v ) Trial by GCM convened at APO 465,.
) % Postmaster, New York, N.Y., 24 

Major Robert E. Envell:, 0920144, ) 26 September 1945· Dismissal, 
TC, assigned to Headquarters, · . ;) total forfeitures, confinement 

, United States Forces, India-Burma) at hard labor for 5 years. 
Theater. · ) 

/, 

HOLDING bv the BOARD OF REVIEW 
 
0 'B_RJEN I VAN NESS and FONTRON. Judge Advocates 
 

l. The record of trial in t:ti.e case of the' officer· above 
 
named has been examined by the Board of Revi~w whfch submits 
 
this, its holding, to The Assistant Judge Advocate general in. 
 
charge of The Judge Advocate General's Branch Office, United 
 
States Forces, India-Burma Theater. · 
 

2. Accused was tried on the follo~1ng Charges and Speci

fications: 
 

·· CHARG~ I:1 Violation of the 96th Article· of War~ 

·Specification 1: In tbat Major Robert E. Envell, T.C., 
· . assigned to Headquarters United States Forces,. India 

Burma Theater, then being an Army Exchange SUpply Of
ficer .of the Army_E:x:change Service, did, at Calcutta, 
India·. on or aboµt October 1944, knowingly," wilfully,· 
and corruptly accept ~s gratuity ·from one Lalan 
Prashad·Gupta, one emerald beads necklace of the value 
of· about twenty-six hundred rupees; one table cloth 
~~th six napkins of the value of about forty-five 
rupees; one turqois ring with' four small diamonds and · 
four rubies of .the. value of about three hundred ahd - · 

. seventy-fl ve rupees, for the purpose of wrongfully 
influencing the official actions· of the said Major 
Robert E •.Envell in his capacity as Army Exchange 

- l 
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,Supply Officer of the Army Exchange Service, in 
favor of Indian Textiles Co.· Ltd., and Banerjee and 
Co., in the purchase of merchandise from the said 
Indian Textiles Co. Ltd., and Banerjee & Co., as · 

·vendors and the said A:rmy Exchange Service as vendee 
thereof. 

Specifica.tion 2: .. In. that Major Robert E. Envell, T. C., 
assigned to Headquarters United States Forces, India 

·. Burm.a Theater, then being an Army Exchange Supply 
Officer.of the Army Exchange·service, did, at Cal
cutta; India, from August to December 1944, knowingly,
wilfully and corruptly accept as gratuity from one 
Lalan Prashad· Gupta, 5 cases of Scotch Whiskey of 
tne value of about.twelve hundred rupees, for the 
purpose of wrongfully influencing the official actions 
of the said Major Robert E. Envell," in his capacity 
as .Ann.Y Exchange Supply Officer of the Ju.my Exchange 
Servic~, in favor of Indian" Textiles Co. Ltd., and 
Banerjee & Co., in the purchase. of merchandise from 
the said Indian Textiles Co. Ltd., and Banerjee & Co.,. 
as vendors and the said Army Exchange Service as vendee 
thereof. 

Specification J: In that Major Robert E~ .Envell, T.C., · 
assigned to Headquarters .United States Forces, India 
Burma Theater," then being an Anny Exchange Supply . 
01ficer of .. the .Anny Exchang~ Service, did ·at Calcutta, , 
India, on or about November 1944, knowingly, wilfully, 

· and corruptly accept as gratuity from one Lalan · · 
Prashad Gupta, one gold-filled n~clclace ,Pe.ndant with . 
emeral.d beads ·of the value ·of about two hundred rupees; 

·one emerald. ring· with four diamonds in yellow gold
setting of the· value of about five hundred rupees; .one 
ruby beads necklace of the value of about thirteen 
hundred rupees; one gold Benares bag of the value of· 
about one hundred rupees; .and six· yards of gold brocade 
c:I.oth o't th~ value of about three. hundred rupees, for 
the purpose· .of wrongfully, influencing the official · 
acti6ns of tbe said Ma.jor Robert E. Envell, ·in his 
capacity e.s A:rmy.Exchange Supply Officer of ·the Army . 
Exchan~e Servi~e, in favor of Indian .Textiles Co. Ltd., 
and Banerjee & Co,._, in the purchase of merchandise · .. 

0 froni ,tlie said Indian Textiles Co~ Ltd., and Banerjee & 
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Co., as vendors and t:te said Army ii:xchange Service 
.as vendee thereof. 

Specification-4: In that Major Robert E. Envell, T.C~, 
assigned to Headquarters United States Forces, India 
Burma Theater, then being an .Anny Exchange Supply Officer 
of the Army J!:xchange Service, did·, at Delhi, India, 
on· or about 10 November 1944, knowingly, wilfully and 
corruptly; accept as gratuity from._Jagget Narain and 
Sons, one sapphire stone; one emerald stone; two 
rubies.in the aggregate value of about twu thousand 
rupees;'." and.. one electroplated whis~ey r1ask o'r the . 
value .of about twelve rupees; for the purpose of wrong... 
'fully influencing the official actions of .the satd · · 
Major Robert E. Envell, in his capacity as A:J:my Ex
change Supply Officer of the ..Army Exchange Service, · 

·in favor of Jagget Narain and Sons .in-the purchase.of
. :Qlerchandise from the said Jagget ·Narain and Sons ·. · 
·· a~ 've:D,clors and the said krmy Exchange .Service as 

:t{endee thereof. · 	 
1 

Specification ;: · (Finding of .guilty disapproved by 
·· · · · ·. revie".f1ng authority), . . 

CHARGE II: ·Violation· or the 95th Article of·.War. ·. 	 .~ 

Specific~tlo~·1:··:_Ip. that Major Robert E •. Envell," T.c.~· 
· 	 then Captain Robert E •.bvell; .T.C., assigned· to 

Headquarters, United State's Forces, Ind.la Burma Theater, 
did, . in con junotion with First· Lieutenant Robert B. . 
Walker, T.C., on or· about 13 October 1944, at Calcutta; 
India, knowingly, wilfully and fr6udulently misappro-·. 
priate the·sum of about (Rs. 150/-) One hundred and · 
fifty rupees, lawful monies·of the Government of India, 
the property of the Army Exchange Service. . · · 

; . . . ' 	 ,., '. ' . . ' 

Specification. 2: In that Major Robert ii:. ~nv~ll~ T.C., 
assigned to Headquarters, United Ste.tea Forces, ·India· 
Bu:I'IIla·Theater, did, at Kunming, China, on or .. about · 
19 February 1945, with intent. to deceive Major Edward 

· J. ·Law.le?',.. CMP, and Major J ohh F. Stoskopf, Jr, · CAC, · 
o:efio1ally..state to the said Major Edward J. Lawler,· 
CMP,- B.D.d ~jor John F.-Stoskopf,. Jr., that he, the 
said Major Robert ~. Envell, did not have in b.1s 

. . 	 ,· . ,,\ 
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possession since his arrival in China any star' sapphires, 
:.rU.bie-s or op~l~, which statemt;(nt. was known by the said 
Major Robert E•. Env.ell to be untrue, in that; the said 
Major Robert E. Envell did, in fact, have in his 
possession since :t:iis .arrival in China star sapphires, 
rubies and opals, which fe.ct the·.said Major Robert.E. 
Envell then and there well1lmew.· 

' . ' 

" Specification J: (Finding .of' guilty disapproved by 
 
reviewing authority) . 
 

Accused. pleaded not guilty t~. all CJ:i...arges and Specifications 
and the cotirt found him guilty of all.Charges and Specificatlons, 
sentencing him to dismissal, total forfeitures and confinement .. 
at. h8.rd labor ··for 5 years. The .reviewing author!ty disapproved. 
the findings of guilty of Speoi:tioation 5, Charge I, and Specifi 

. cation ) of Charge ·II, approved the· sentence, and forwarded the ' 
. 	 record of trial pursuant to Article of War 48. 'l'he confirming . 

authority· confirmed the sentence and ·forwarded the record pursu- · 
an:t ·to Article of War· 50~. A letter· accompanying. "the record. of 
·trial indicates that the United States·Disciplinacy Barracks ,will 
be. designated as the :place _of con~inement. ·, · '· . 

J. · This case bas. been the ·subject or"a comprehensive re-. 
view by the Theater.Judge Advocate, which is adopted.in part 
and with .appropriate modifications in this review. 
; ... ' . 

4. Evidence for the Prosecutio·n: 
The accused is an officer of the Army of the UnitedStates, 

assigned to Headquarters, United States Forces, India-Burma · 
Theater, Ji:po· 885, and attached to Headq\larters, Base Section, . 

. India-Burma Theater, .APO 465, from 1 July 1944 to 5 December 1944· 
He was assigned to duty with the Army Exchange Service {her.ein- ' · 
after referred, to as A.E.S.) at Base General Depot No. 2 (now Base 
Section) Calcutta, .India, APO 465. From 10' December .1944 to · 
ll-April.1945 he.was assigned.to duty with the A.E.S. at Head-• 
quarters, Sefvices of Supply, United-States Forces, China Theater, 
at Kunming, China, APO 627 (Pros. Ex. 2; R. -8-9). · Accused's 
duties e:t; Calcutta were 1.ri. the capacity of A.E.S. Supnly 'Officer• 

. He did not have. direct procurement duties, ~s such, but he did 
a?prove all purcha-se orders made _by the Procurement Section {R.15) • . 	. 

· . In·, the period betweeri August 1944 and November 1944, inclu
sive, (after accused was appointed· Supply Officer tor A.E.S.) · 

4 
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Lalan Prashad Gupta, Manager of Indi~n Textiles Co~., and of 1 

Banerjee & Co., gave the accused the following gifts: an emerald 
bead necklace, value about Rs 7,200/- ..selling price, or Rs 2;700/
cost price; a turq_uoise ring with four small.diamonds and.four 
rubies, cost price about Rs .375/-; five·or six cases of Scotch 
Whiskey, value about Rs 240/- a case; a gold-filled necklace 
pendant with emerald beads, cost' price about Rs 400/-.; an emerald 
;ring in yellow gold setting, value about Rs' 500/-; a ruby bead · 
necklace, value about Rs J,000/-: a gold Benares bag, cost price 
about·Rs 90/-; six yards of gold brocade cloth, value about 
Rs 300/-; a table cloth and six napkins. Cases. of whiskey were 
delivered to Colonel Crane's room as requested by accused. It 
was never :paid for. The jewelry was given to the accused as a 
gift as is customary in India in certain business transactions 

~(R. 55-63). I 

On 7 August 1944 the accused issued orders.to Lieutenant 
R. B. Walker, Officer in charge of the A.E.S. Procurement Depart
ment, to the· effect that all purchase orders must have the approval 
of the A.E.S. Supply Officer; i.e., the accused (Pros •. Ex •. 2; ' 

· R. 19). . . . · · . 

o·n 4 Septemoer 1944 the accused gave a direct order. to 
Lieutenant Vtalker to purchase· pillow cover.s from Banerjee & Co. 
and from Indian Textiles Co. This was done despite Lieutenant 
Walker's protest that the prices of other firms wo~d be cheaper. 
and that he had not seen the merchandise (R. 19) •. Later, in 
October 1944, Gupta came :to the A.• E.S. Office. Lieutenant Walker 
refused to confirm an order wLth Gupta. {who represented· the same 
two firms) or to place other orders because .he considered the 
prices too high. The accused intercedi:!d on Gupta's.behalf and 
later ordered the placerr:ent of an order with Gupta in spite of 
the fact that prices of other firms, for similar arti~les,were 
cheaper (R. 118-121). · , . . . . ·.· , 

The A.E.S. had a .Petty cash account for .the paYm.ent of small 
incidental expenses. The accused was the custodian of this . 
account and .had sole. authority to make expenditures from it (R.- 9).• 
In early October 1944.Lieutenant Walker lost a watch from his~ . 
office desk. This watch had been sent by an enlisted man for re
pairs through the A.E~S. watch repair service. LieutenarttWalker 
reimbursed the enlisted man in the amount of Rs 15C/- out of.his 
own pocket. Manasseh, the A.E.S. Indian office mana&er, su.ggested

.Lieutenant Walker sign tv.o vouchers, totaling Rs 150/- to. show a·· 
pretended purchase of samples (R. 20, 21). This was done · '. .·· · 

\ ~ ~ ~ • ' ' • > 
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13 October 1944·. · The voucher, bearing the signatures of the. 
 
accused and Lieutenant Walker, was included in the petty cash 
 
fund :file (Pros. Ex. J; R.9). Attached to this·voucher was a 
 
certificate.of payment dated 13 October 1944 for a total(of 
 

·Rs 15Q/- as charges for purported sam~les. Th~s was signed by 
 
the accus·ed as A.E.S. Supply Offi·cer (Pros. Ex.· 4; R.10). Both 
 
these documents were submitted to the A,;E. s. Accounting· Section 
 
(R. 10). ·On 21October1944, tbe accused submitted a voucher 
in· the amount of Rs 150/~ for replenishraent of the petty cash 
fund (Pros. Ex. 5; R. 10). That same day the petty cash fund 
was.reimbursed in the amount of Rs 150/- by check No. OB4 21555 
drawn on the Imuerial Bank of India. The check is made out to · 

·. the accused as payee and is dra~~ on the A.E.S. Imprest Fund 
(Pros •. Ex. 6;, R.11). No supporting docurn.ents ar~ available in · 
 

'A.E.S. files to show that goods for Rs 150/- had been received 
 
·. (R. 11, 12, 14).~ Major Kruegar, of the·A.E.S •.. Accounting De

nartment, upon examining the office accounts and noticing the 
Rs 150/-·item,· ch.acked and noticed that there was no tally out 
sheet for this particular item. Upon making inquiries, he was 
informed by Lieutenant Walker that this amount was·paid to 
Lieutenant Walker-to reimburse him for having paid the enlisted 
man for the loss of the stolen watch (R. 13, 14, 17). The · 
a~cused had authorized these, documents to be prepared (~-· ~2) •.. 

. . On 10 N~v~ber 1944; _in Delhi,. accused visited the store 
 
of Jagget Narain & Sons. He was accompanied by Lieutenant 
 
De Cr.e.ne. He .. ap:f>roached Ud13.y Narain of that firm. He selected 
 
a. blue sapphire value Ra·l,500/- (Pros. Ex. 7), an emerald, . · 
Value Rs 200/- lPros. ·Ex. 8),.: and two rubies," value about· Rs 300/-, 

. and 'stated that he wanted· to send them ·to ·his •wife~ He also · 
 
selected an electro-pla_ted whiskey flask,. value Rs ·12/-.. The 
 
accused did not ask _the pr.ic·e of these ,items and did not say. _, 
 

· anything about paying for them' but took them with . him. when·. he 
left the store./ Narain knew that the accused represented A.E~ s. 
and never. sent a bill...-to the accused for these items (R. 41-43, .' 
45-47).. . 

·_;.._ 

On 11 NOV.ember l944, the accused wrote acletter to.his 
wife. This letter was censor.ad by the A:rmy Censor and was .· 
photostated by· the Army Criminal· Investigation. Division.- Iri · " 
this letter the accused mentioned that he would bring. home a 

..:. :rortune in.rubies, emeralds and sapphires (Pros.Ex.-lo;.·R.·50-54, 
78) ; ' .. . '· . . . 

·- . 1· - • ' 

- . ' ., - ~ . 
. , Some time in. ·November 1944, Lieutenant. C?lo:hel Kepley was 

appoin_ted Executive Officer of A.E.S. · Because of high ·prices " '. . . . . 
. ' 
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for i tefus contre.cted for' through Gupta, Colonel Kepley felt • 
inpelled to re-negotiate certain contracts with Indian Textiles 
Co., end Banerjee & Co. A 30% reduction in' price was made. 

On 19 February 1945, at Kunming, China, Lieuten~t Colonel·. 
Stoslrnpf, Jr., CMP, while. 'conducting a Criminal Investigation 
Division investigation, searched accused's ~uarters. This was 
done under the authority of' General Cheves and.with the cogni
zance of.. Col.one~ Crane. The accused was present. That same day,_ 
after Colonel Crane had fully explained to him his rights under 
Article of Weyr 24, and without threats, promise or coercion of 
a.riy kind, accused consented to be questioned (R. 23, 26, 27) •. 
He was asked if he bad precious stones such as s,tar sapphires, 
".:'Ubies or opals in his possession and th~_ accused replie~, "No".

. ' ' ; . . . 
·Some time early in April 1945, at APO 627,.China Theater; 

the accused'. requested Colonel C;rane. to keep certain precious. ' 
stones fo·r him, about nine in number. One was a blue stone, one 
green, and the others .were, red. The blue and green stones were 

· similar to Prosecution's Exhlbi ts 7 and 8. The accused told 
 
Coloner Crane that this request had nothing -to do with any ·. · 
 

· Criminal Investigation Division investigation· (R. 27...;.28, 30 )·. 
Colonel. Crane kept them in his trunk until May, at which time 
the Criminal Investigation Division (after having learned of 
their- existence from the accused) expressly asked for them (R. 30). 

. . - . . .' . - . . ·- . 

On 13:14 April 1945, at the Karachi Air Port, L1eutenant. 
<Jolonel Barry of the Cri::ninal Investigation Division,. together. 
with Major Winkowski-and Sergeant Donnegan.of the Inspector Gen
eral's. ~epartmeJlt, questioned the. accused. His rights. were ex- 
plained·, to him under Article of War 24 and there was no resor.t 
to ..threats, >duress; coercion or promises _of any kind. On -20 to, 
22 Me.y,1945, another Inspector-~eneral interview by the ,same ' . 
personnel was held at New Delhi. ·At thes·e interviews the accused 

·indicated his willingness. to II$.ke 'full statements (R. 63-65) • .___ · 
Sergeant Donnegan ma.de a stenog~aphic report of these interviews 

·(Pros...: Exs. 11; 12, 13, 14, 15; R • .-67). ·_At these interviews· · · 
the accused· stated that_ 16 purchase orders signed by 

1
him, total- · 

ing Rs 2 1798,434/- or 27.61% of total A.E.-s.· purchases, were . · - · 
'r , placed becausehe thought that the merchandise was needed;_ tha:t he . 
· did not first consult with other Procurement, Officers; that on . 

11 August 1944/ and. 26 ·September 1944, ·he signed Purchase.-Orders · 
Nos. 290l' 291, 292,. 450; t.otaling Rs 1, 128, 408/--for purchases' 
from Ind1an Textiles Co·.; that on 13 October 1944; he signed .an· . 
order, .amount Rs 38,000/... , with Indian Textiles Co.; .that on 11_1 

:

August ~944 he sigried an' order;. amount Rs.197,500/-,' with ·' 

- 7 ·--. 
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( 

with Banerjee &. Co.; that on 12 Oc.tober 1944, ·an order' in amo-q.nt 
Rs 513,500/-, with-Banerjee&. Co.; that on 26 October 1944, an 
order f'o r 2, 000 pillow ·tops with Banerjee &. Co• , was put fil by . . 

· Lieutenant De Crane on. specific order from the accused; that he · 
' 	 did not receive· any commission but he did. receive. gifts frpm 

Indian Textiles, Jagget Narain and other vendors; that ·from . 
Indian Textiles he received an emerald ring with.- four diamonds. 
and four rubies, a table cloth with six ·napkins, about 40 yards 
of saree cloth, a fancy pocket book, emerald beads, ruby beads 
and several cases of Scotch whiskey; that from Jagg,~t Nar,ain he .. 
received a big sapphire, an emerald and two rubies;_ that he knew 
these items were being given to him as a gratuity;, that altogether 
he received as gifts about 11 precious stones, two rings, a · 
cat's eye ring and a silver ring; that when the Criminal Investi 

, gation Division examined his belongings he had placed the jewelry 
·in his office; that although the Criminal Investigation Divisi9n' 
asked about this jewelry he did not tell them about it. becau.se 
they were antagonistic toward him; that he sent most··of. tl!e items 
hortle to his· wife; that Indi.an Textiles Co. 1 gave him these ·gifts 
as a Christmas present to his wife and not in order to foster · 
business; that he authorized the payment of a total of Rs J.50/- · 
to Lieutenant Walker out of the Army EX:change Service petty cash. 
fund for the loss. of an enlisted man's "watch and to aocomolish 
this he falsified the A.E.S. records and that this was a fraudulent 
act; that in November 1944·: he- received from Jagget Narain a blue 
sap:phir.e, an er:;ierald an~ two rubies; when r·equested by him, 'Gupta 
of Indian Textiles Co gave him cases of Scotch whiskey for which 
he did not pay; that he usually eot these gifts from.the vendors 
by hinting that be wou],d like· them; 'that he never. paid for any 
of them and he has never received any bill. or invoice; that he • 
gave Colonel Crane a star sapphire bracelet which he bad obtained · 
from ·a vendor (R. 67-93). '. · , · · , . · · . ·· . . " 

. 	 ' . .'. ' . 

Lieutenant Sack·nan of tre .A.E. s. Accounting Branch made a 
survey of rurchase orders placed by A,E.S. for purchases during 
1944-1945 \R. 32). He checked the ·purchase orders whereon the : 
accused had signed in the sp'ace ·marked. "o'rdered by.n (R • .38). The 

_A.E.S. placed business with Indian Textiles Co. between l.3A:pril 
 
1944 and 5 February 1945 in the amount of Rs 2,110,568/:-; or, ·. _ 
 
about 28.16% of all A.E.S. ·purchases (R • .32). Betwee.n 11 August 
 

,-1944 ar;d 13 October_ .1944 the accuse.d placed -orders with Indian 
 
Textiles ·Co. in the.,a..-n.ount of Rs 1,427,604/- (R. :32) •. Between 
 
,13April,1944 and 5 February 1945 A.'E.S. placed· orders with 
 
Banerjee &. Co. in the amount of Rs 1,14.3,625/-,or about. 15.51% 
 
of. all purchases. · Of the Banerj'ee orders accused placed orders 
 
in the amount of Rs. 956,000/:-. (R.J-3). ·Between 13 April 1944 and 
 

. . ' 
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5 February 1945 A.7.S. placed orders with Jag8et Narain & Co •. 
in the.1 amount of Rs 742, 265/- for curio. items and a, total of · . 
Rs 400,025/- for local. necessitous items. ·This is about 14.15% 
of.A.E.S. orders for necessitous Exchange items (R. 33). · Be
tween 13 April 1945 and 5 February 1945 the totai·amount of 
orders placed with ..Ram Narain Shaw for. local necessitous items· 
was Rs 368,283/- or about 13.513% of such.:i,tems (R. ·33) .. ·orders 
-ola·ced by the accused were with Indian Textiles Co., B'aner jee & 
Co~ anQ. others· (R. 33)'. · The total ·aggregate, amount o:f purchases· 
made by the accu,sed is Rs .2, 748,434/- or about 27% of all A;,E. S. · 
purchase order.s. Of this :amoun~ the accused placed orders with · ·
Indian Textiles Co~; Ban~rjee & Co. :and Shroff &. Co. in the . · 
amount· of Rs. 2,652,791/- or 96% of· pure.base ·orders.placed by 
him (R. 34) • ·, , · , . . ' . 

5. Evidence-for the Defense: . , 
-The accused,u;pon bei:r..g' fully advised of his rights,ele'cted 

to take the· stand in: his· own defense and make· a sworn state:n.ent 
 
' ( R. 99). · He stated that· he is 42 years of age and that he v.urked 
 
·in five mid .ten cent stores rising fror.J. ·the. :position of stock 
 
clerk to that _of store _manager for' Kresge'$,· earning ~·250. 00 per 
month~· He entered the military s~rvice in November 1942 as 
first lieutenant and ·attended an army course at Princeton Uni~ 
versity. He was ·assigned as Assistant Exchange Officer at the 
New York Port of Embarkation and finally came to-the India-Burma 
Theater.· · He .was then appointed, Post Exchange Officer. at PJ?O 465. 
When Major Man:h died he was assigned as A.E. S~ Supply· Offi.cer 

·upon Colonel· Crane's recommendation. Conditions at A.E.S. were 
. not cordial and many of the officers would not speak to each . 

other. He was often compelled to run personal errands for Colonel 
·Crane.· He first met GuJ>ta of India.n Textiles Co. and Ram Narain. 

Sha:w through Captain Beln.enway. of A.E~S. The accused began to 
affix his own signature on all purchase orders as ·"Approved, ·A.'E.S. 
Supply Officer" and he would often sign purchase orders without · 

·having previously gone over their· contents. Purchase orders ..1 · 

would be placed with various· vendors depending on the requests . · · . 
from various exchanges and he. would sign the orders. ·The :.aceused. 
admitted that he received the gifts from the Indian vendors as 
stated but that these.gifts did not influence him in·the ·place
ment of orders. The· accused would merely mention to the .vendqrs . · 
that carte.in items would· make good Christmas gifts and he con- · 
sidered ·these gifts'were made·merely es friendly gestures on the 

,part ·of the. vendors. At Colonel Crane's request the accused ,1.rould · 
· solicit.-Scotch. whiskey from Gupta who knew it was intended for · 
c·olonel Crane and the ColoneL also knew from where he,· tbe accused: 
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acquire.a. the whiskey._ That when he wrote the letter to his wife· 
telling her of his riches he was merely bragging. Manasseh, an 
Indian civilian, was in charge of the office clerical help at 
.A.E. s. · He suggested to M:anasseh that Lieutenant Vi.'alker should 
be paid Rs.150/- for the loss of an enlisted man's watch and . 
when Manasseh typed up the. documents he, the accused, signe!i 
them." The A.,E.S. handled approximately·~30,ooo,ooo.oo worth of 
busine~s annually, but not in a businesslike manner. He never · 
knowinglyr v.ilfully. and corruptly accepted the gratuities from 
the vendors for the· purpose of being influenced in the purchase 
of merchandise. Upon investigation by the Criminal Investiga
tion Division and the Ins~ector General's Department statements·· 
were taken from him on 13 and .14 April, 20 to 23 May (1944) and 
19. February (1945) for a total of .about 1,450 ·questions.· The 
 
Chief .of the A.E.S. never explained to him his duties as Supply 
 

· Officer. Lieutenants ·walker: ru,id ·Colburn were the Procy.rement· 
 
Officers for A. E·. s. ·and he did not get along very. well with _ . 
 
them. On 17 August 1944 he issued an informal staff memo to the 
 
effect that ail purchase orders bought by the Procurement Depart

ment must have tb,e approval of the Supply Officer. He signed and 
 
approv~d purchase orders total Rs 2,748,434/- ·and that orders 
 

·in the amount of Rs 2,652,791/- were placed by him v.rith Banerjee · 
& Co. and Indian Textile~ Co• That he received gifts from Gupta 
.and J"agget Narain and he considered these gitts merely,as rriendly· 
gestures. At one time· he· ordered Lieutenant Wal~er to cancel · ' · 
an order with Jagget Narain and to .:place it with Indian· 're:xtiles·. 
Co. · At one of the investigations he· stated that Colonel Crane 
told ..,him -not ..to tell the Criminal Investigation Division anything. 
but that he later changed his mind because he. felt that this was ~ . 
·v.Tong.. He. often consulted with Gupta, Gidwani· and Uda.y Narain ·. 

· but ;never placed an order 1 wi tl;t them.. :f!e merely signed the purchase 
orders. He accepted their gifts_ orily on' the basis of friendship.-.. 
Supply. and Procurement· for A.E.S. was in his charge (R.· 99~11$) •. '·· 

. : . . . .·. ·""· 
• ·1'. ';. ~ •. ' .• 

6.- The evidence requ.ires but littie recapitulation. ·As to · ·, 
Charge I· under Arti c~e or War 96, accu~ed was .found gullty ·of four. · 
specifications.alleging the acceptance.by the accused of d_ivers. 
gratuities rrom individuals enumerated therein. The evidence':... 

··,,.shows that a.¢cused assumed his duties as Army 'Exchange Service , 
Supply Orficer on 1 July 1944. A month later, on 7 August 1944,· 
he issued .orders to subordinates in the procurement section to.·. 
the effect that all purchase orders must.have his individual · 
approval. He thus placed'.himself in. a position where, because· of · 
his authoritative status, he was now able to· assert direct· inf'lu-· · 
e~ce over these subordinates. in accord with his personal discretion 

.. 
-· 10 ;.. 
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as to the :purchase-of goodf?. Subsequently, the.accused began 
. receiving gi:f'ts from .the vendors as alleged. According to the 

evidence, the accused did,·at times, specifically order subor
dinates such as Lieutenent Walker to :place orders with certain 
favored vendors. At other time's through his Executive Officer,. 
Lieutenant De· Crane, he plcced contracts with additional favored 
vendors.· The accused, at the time of the official Inspector 
General's Investigation,' f'..illy ad.mi tted his acceptance of these 
gifts. Thfs confession on the part of the accused was gi"v:en 
voluntarily without coercion, threats or -promises and only - , 

•aft~r he bad been'fully advised as _to his rights. The confession 
was :Pro-perly :proved by the sergeant reporter who, with the · ·. ·· · -~ 
consent of accused, refreshed his memory from his transcript of 
the testimony. In addition, .during tl'ial the accused again ad
mitted accepting· these gifts. .The record shows adequate proof 
of the corpus delicti,aliunde the confessions,· in compliance with 
paragraph 114a of the .Manual for Courts-Martial. The proof, 
therefore, as to Specifications 1, 2 ,_ 3- and 4 under 'Charge I is 

. complete. 

Further detailed.comment·onthe facts is unnecessary. Cor-· 
ruption has been defined as an act of an official or fiduciary 
person who unlav,rfully and wrongfully uses his station to procure· 
some benefit for himself or for another person contrary to his 
duty (20 C.J;.S. p·. 239). The.accused's derelictions come within 
the purview of the two existing prohibitions, (1) federal statutes 
covering. offenses rele.ting to official duties (Chapter 5, Title 
lS, U. s. Code), and~ ( 2) .Army Regulations, :par. 2e {2}, AR 600-10, · 
8 :ruly 1944)~ The.federal statute, Section.207,-:Title 18, U.S•. · 
Code,- -relates to. officials accepting a bribe and prohibt ts an_· · 
officer of the United.States in any official capacity by virtue 
of the-authority of any department of the· government from asking, 
accepting or ·receiving any gre,tuity ·with intent to have his ·· 
decision, in his official capacity; influenced by reason o:f such' 
gratuity. The federal courts have he~d that an army officer 
representing the War Department ls co~sidered to have necessary' 
authority and ·would afford a basis for the· offense (13 Fed. Dig• 
.375). The gravamen of the offense is acceptance by 'the officer 
of 'a git't to influence his official conduct and the official 
action sought to be. in:t:l:uenced need not necessarily have been 
prescribed by statute.but may-be found in anestablishe.d. usage 

. , vihich constituted comm.on law of the affected· department.. Similar
ly,. the extent of the officer's !urisdiction is immaterial for 
by official ac:tion is meant such as.properly belongs to the 

.' 
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office and.is intended bY.the·of'ficer to.be;such (Ibid). A.+my, 
Regulations provide, ·1n pa-rt,.that an Qfficer.·should not accept 
a gift or other emolument from a perso:q. or. firm with..... w.hom it .is ' 
the officerts duty as an agent of the government to carry ·on.·' · 
negotiations,~nd any .substantial.departure from this underlying
:principl·e v.ould constitute cqnduet punishable -under the .Articles· 
of· War .(par. 2e. ( AR 600-10, . 8 J'uly ·1944). ··.It .has ·bee·n held 
that the acc.eptan-. .bY the accused of gifts· under such circum..- . 
sfs.nces is not merely·in'1,J.~screet and flagrantly improper·but l~ 
dishonorab.le and, conduct 'bf a nature to· bring discredit upon the' 
se:i;-vice in violatiori of. Article of War 95 (CM 23.4644; 21 B.R. 116; 
CM, 24429~ 28"B .R, · 249).- In this regard "it is of little -~~ 

.	portance "' lether the transaction was.,Jn~ggeste~ "initially by ac
cused or by the salesman•.·The prime question is whether the ac-. 
cused ·voluntarily entered into 1t" .· (CM 239845, · 25 B.R. 285). ·· In 
view. of all the above it is belfeved that the findings of. guilty' 
of Che.rge I and Specifications i,· 2, 3 and 4 are sustained within 
th.e fabric of the law not only by ·.the "accused ts ·confessioI;l but : . 
a:lso by· the eyidenc e presented in support thereof. ·. . , . . ' · 

"· 	 • ' ' .'"' • "· '-"' • ,·' ! \ " 'I',,' ' 

· We·'nbw consider Charge II,· violation of .Article of War 95~ · 
. The first spe.cU'ication. thereunder .alleges a misappropriation · , . · ·.' 
· of Rs 150/-. Winthrop· def'in_es ungentlemanly conduct under .Article;;: .. 
of War 95 as action or_behavior·in an official capacicy-.which,' : ·, 

:in dishonoring or otherwise disgracing the individual as an .of
ficer, seriously compromises .. hie· character. and standing~ as. a 

' g~ntleman. It has .been held that wrongful appropriation of monies· 
is' such disgraceful behavior (Winthrop •.s Military :):.aw and Precedents 
1920 Ed.,. pp. 713-714). . Tjle .. accused ts sole eXplanation f.or · his 
:falsification of A.E.S. e'.ccoµnts is that he 'did it not for his 
own benefi 'f:t bu't as. an act· designated to· reimburse Lieutenant 

.Walker for the unfortuna:te but·/, ne"!ertheless, careless loss of 
.. an enlisted man ts watch; ·However, "because of. the deliberate · · 
, frauds involved, acclise·dts acts.must be characterized' as' conduct 

unbecoming an officer _and a gen'tl,.,man w1 thin the 'meaning of Article. 
··of War 95" (CM 192530, · 1 B.R. 396J·· · Thft- accused ts' confess:top. at .· 
. the official investigations and his· rei teratiori of the same. in'· · · .· 
open court is corroborateq. by the prosecution's e;vidence elicited 

· · through the. testimony of Lieutenant Wa:lleer end Ma'jo:r Kruegar, and 
.by the introduction of. the. falsified documents. ~ven though· . :. 
Lieutenant Walker is also· concerAed in this offense, nevertheless 
his testimony is admissible against the accused (par 114c, 120.£., · 

1M~J,192~) •. · _: .. .· '· · ·.: . -~ ." ·. 

·we turn n<?w.to si»ecific'a'ti·on-2_'.pf.Cbarge·I;i:, ··th~,mak!ng~o:t'.
a: false official· statement. This too had. been admitted by the 

• • ' ' • • \ ~ • '. I 
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c..ccused at the Inspector General's :J:nvestigation and was co'.r
roborate.d in court bY the testL'Il.ony of Lieutenant Colonel Stoskopf.
This offense is charged properly,for an accused's false state
;:nent ns.d.e in the course of an official inquiry is an offense 
chargeable under Article of War 95 (Dig •. Op. J.AG 191?-40, sec. 
453 (18)). 	 . 

As in Charge I, we see that the findings of guilty of 
 
Charge II and its specifications are· sustained not only by the 
 
accused's confession bu"t also by evidence of corroboration pre

sented by the· :9rosecution in_ suppo'rt thereo:f. · 
 

7. At the. :proper time for challenges and after the members 
. of the court. md indicated,. pursu8:,nt to paragraph 57 of the Manual, 
.their 	 lack of knowledge of grounds ct' challenge, the defense 
questioned the competency of the. court and moved that the court 
declare itself incompetent for the following reasons: (l} that 
three members of the ,court, ne.ming them, may be prejudiced as 
they ar·e commanding officers of units which may be recipients· · . 
of Arny. Excbange dividends; ( 2) .that the law member of the court 
is.not a member of the Judge Advocate General's Department as 
provided by A::".'ticle of War 8; .( 3) ·that one member or the court 
(Major Brodnax) is Provost Marshal of Base Section, India-Burma 
Theater (the convening authority) and, as- such, may be prejudiced; 
(4). thl'lt the trial judge advocate (Major Bradley~ JAGD) is a 
highly co:'.!lpetent lawyer and was fonnerly Staff Judge Advocate of 
Base S~ction whereas the defense'counsel are not law·school 
graduates and are inexperienced in military law. In resisting
the motion the trial judge advocate properly pointed out that 
the court may not receive a challenge to more than one member at 
a time (see AW 18) whereupon the defense contended that it was 
not exercising its right to challenge but, instead, was'present..: 
ing a motion as to the competency of the court. The motion was 
overruled and the defense, then stated it had.no challenge for 
cause an.d had no objection t? ,any member :present.· · · · 

Defense objections (l).and (J), ·supra, manifestly constitute 
no more than mere assertions on. the pa.rt of the. defense that . · · 
certain members of the court had personal or official interests 
in the result of trial. Paragraph 58e.of the Manual clearly 
contemplates that questions.of this ,type be.raised by challenge 
for cause' and Article of Wal" 18 prescribes that the court shall 
not receive a challenge to more than one member at e tirue. There
fore, so. far as objections (1) an.d (3): ~re concerned, the court 

lJ ';_ 
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p~operly overruled the.motion and instructed the defense to pro
ceed with its, regular challenges .(see CM 199465, 4 B.R. 81, sec. 
·375 (2),. Dig. Op. JA;G, 1912-40). The defense then stated that :it 

- had no challenge for cause'. and; after exercising· a peremtory 
 
challenge, that ·it had no objection to any member present..· It 
 
is clear trom the reco'rd ti+at the defense was f'ully e:ware of its 
 
right .to· challenge. 'It has been hel~ that where. the defense . 
 
did .. not'assert its right to proceed with challenges for cause, 
 
that rfght was finally disposed of when the (].efense·accepted 
 

. the court as it then stood, subject, of course, to the fact that .. 
a subsequent show of bias would af_ford,.ground for· further .cha;uenge 
{CM ·199465, · dpra). The .accused in this case may, therefore, .. 
be considere .·to ·have disposed of whatever right he. had to further 
challenge (see CM 196619, 3 B.R. ·32; CM 199858~ 4 B.R. 180). • · 

• . ·- . ' • • f ,, 

It is noted that if objections (1) and (3). had b'eenasserted. "· 
as individual challenges, the court would have. been justified~ .·· ~ · 
in the absence, of .a showing of actual 'interest,. in .overruling . ' .. 
them, and that it appears quiteunlikely that a showing of- actual 
interest coul-d ..be predicated-on· such nebulous -grounds: The i .. 
insistence· or the- defense in offering objections (1) anQ. {3)'. _.· 
in the form of a :'

1
'motion as to -.the competency· of-the court" in 

i tsel1' indicates that'. it' was aware of the. unlikelihood of ·estab
_lisJ:ing the obj~ctions as· ch~lenges. . . . _ · ' · ">: 

' ~. . . . . '• 
I . . . . 

•. ;:, As to,objectio~ (2), .sU.p~a;it bas be~n held. that the::;. 

, appointment of a~ officer other t:Q.an a member of' The ·Judge Ad- ,_ 
 

···-.vacate General's Department -as law·mem.ber 1mpo.rts a decision _ . 
 
by the appointing authority that an officer of. that.category is 

1 
 

not"' available· for duty and_ that such_ decisio:d reached in the'· · 
 
exercise, ot a sound discretion by, the .appointing authority. must 
 

··.be held to be conclusive upon the' .q,uestion of availability (CM 
.··209988; 9.B.R. 169; sec. ·365 (9} Dig." Op. J'AG, 1912-40). It may 

be contended that an abuse. of discretion is indicEtted by the 
. fa.ct that Major Bradley,. a member of The Judge Advocate. General's· 
Department,·was.available for .appointment and served as triel 

'~--judge advocate. .However, a memorandum included in tre miscel-. 
·' laneous :papers acco:rfipanying the recora of· trial discloses that · 

" ..··'uajor Bradley par.ticipated in the preliminary investigation and 
( consideration of this. case,. and, .for that rea8on · was .d.isquali- ·. 

tie'd to sit" as ,law member. 'It follows 1 that the defense .objection· .· 
-as to the fail~e ,to appoint_ a member. of The. Judge Advocate· , / · 
General's Department ·as law member was untenable. '._, · · . ·. · 

•;(, . . ·/. \.,. - :"' _·,_·\ _.'' -~.· ... __ -":~1,~_: .... _. ..:·.'"_ !·,· 

. th_e· As to ob. j_ection. (4)· '. supfa,· .there is. no prohibition a,ga.1,nst ;.
a-ppointment of a member o The·Jud.ge_ Advocate General's,.·· · ; 

. ' i ,, · I • 

, .\ , .. · .' \: 
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Department· ~e. ~rl~ ·~jµ.dge·" advocate'· nor is·· i;t re<i_uired tha~ de-- · 
 
· fensa, _oou.nsel. have '.legal·: training.· The selection at .trial· judge 
 
.· ad.voc~tes, and de:ferise cwnse.;t.,: is ·a.· ma.t~er tor• the. exercise of . 
 
· sound.: '4iscretion by .;the ,appointing ,authority in the· interests of 
:· effici'elit.. administration pt; justtc e ·and exercise of ·colil1'!land. i V!e 
 
· tind no abuse of discretion· in this .c9nnection. · There i.s no 
 
:indicatiqn of pr·e Judice ·ot. h0.st111 ty on· the part· of the tr1,al. · 
 

_>judge·· advocate, nor\ of' iilcompetency op the part of defense . 
 
'.counsel, and careful oonsi·der.ation of the recor.d of trial. .shows 
 
'.,tbat it was ,fairly -conducted ·and that ac.cused's ·rights were ad.e


>quately protected~ · , ,. ' -• ·: · · · .. ·· · 1 • ·' · . . ~ ·. . .·'_., ...' . . . . .· ..· .... :~ : ... .. ' 
• . . , ' . ' ; .~ J • .,- ., :. ' , ' ~ ,.' . ·• .' , . ..,· .:: , ' .• '. ·. • \ • • \ , ' , I ' 

·<', 
1 

For the foregoing reasons, we conf?ider that the mentioned 

; motion .of ·the .defense was .. properly overruled. . · 

..-.~·\ ,;· ..·-r;:·:.. :··.~:: "· ·... <·.·· ··. \ ·:.-- .• .'.''~'.t:~··#·: ·r.•'; _.'1''~,·1 •: :·:· .· ·.. . . .


;, ... -. .. S,~ . The- accused .is '42:years of age,-· vms appointed first 

· lieute:r;Lant, 1 Trans~ortation Coz;ps,-:,12 November 1942, and had no. 

pr~Q~ sery;~,e •.· 1 • ' -· .... '. :>'~·, ,_.···. .-. . . ( .i . . / I. 

·.· :·, ,.:· 9. · Tbe··'~ourt ··was .1-~~lly c~~stituted &id had jurisdiction 
of th~ :accuse_d a~d •:the :oft'en~es.·charged. ·.No errors injuriously 

". affecting the:: t?Ubstantial. r.1,gh,ts ~O:f' '.accused were Cbmmitted dur
lng tpe: trial;·. ·It is :the 1o:Pii?-ion of ·tPe Board. of Review _that · · ·. 

·.the. record of. trial. is "legally su:f'i'icient to support the 'findings : 
·· ·.as. confl.:rziied ...'by-.·the~ confirming.. authority· and the· sentence·•. : · , , ·. 

" 1,··· ,:, ··.·.:· ... ~··:~·:~:y.~/··~:l/' ,. 
""14~W4-.:..r..,~-"'-~:.:.-;:;;;;;;..i,_; ·Jud'g~ ).dyocate 

·,.I• 

' .." 
··.' •J 

;. 

' ' 
.....\ (Sick in hospital) J. , Jud,ge'Advocate

?' • . , ·'. 

, .
1 
• .~ .'-:Robert,c. va.n Ne.ss 

r. . 
J"ud ge .Ad.vo cate· 

.· .. , . 
Ji • .. ·1' .. ·'. . . ' 

. ,j. 

···-.:.·. 
~~.=..::;,.,.J-~...!....Jt...U~ll.LL.----' 
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CM.IBT #_757 (Envel~-, Rob.ert .E.) ·· 1st Ind. 

BRANCH OFFIClff OF TEE ·.JUDGE ADVOCATE GENERM. , USF, IBT, APO 885, . 
c/o Postmaster, New York, N. Y., 19 Nov~mbe~ 1945: · 

To:·, Commanding General, India-Burma 'Ill eater, .APO 885. 

, i·. In the case of Major RobertE. Envell, 0-920144, TC, 
assigned to Headquarters, United. _States Force_s,. India-Burma 
Theater, attention is invited; te> ,tbe .foregoing holding by 
the Board of R-evie.w established in this Branch Office of The 
JUdge Advocate General. that the· i'ecord of trial is legally 
sufficient to suppQrt the findings_ as con.fir.med by the 
confirming autb.ority and the sentenee, which holding is hereby 
approved .and concurred in. , Under the provisions of Article 
of War 5O~, you now have. au thor i ty to> order the. execution 
of the sentence. · · 

2. When copies ·o~ the published orders are .forwarded to 
this office, they should be accompanied by the foregoing 
holding and this indorsement. For _convenience of reference 
and to facilitate attaching.copies of the published orders 
to the record in this c.ase, it is requested that t.b.e. file 
number of the record appear in brackets at.the end of', the. 
published order as follows:. (CM IBT 757). · 

~~y·· .. ; 
-:di-~fV~,u_- . -. 

-/~t.I.AM -J". BACON, , . , _ 
.. /C6lonel, J .•A. G.D., 

· · As.si·stalit~ Judge A-e.v0-0ate General • 
.J. •I - • ,. J / ---·---· -·-- 

(Sentence ordered exec·~~d. GCID 42, -I~;·19 ·N~~~945) 

.-- "~ 
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WAR DEPARTMENT 

BRANCH OFFICE OF. THE JUDGE ADVOCATE GENERAL 
WITH THE 

UNITED STATES FORCES INDIA BURMA THEATER. 

New Delhi, India 
· 21 November 1945 " 

-Board of Review 
CM IBT 759 

U N I T E D S TAT. E'S ·) INDIA CHINA DIVISION, ATC
) . .. 

v ) Trial by·GCM convened at 
) APO 627, %Postmaster. New 

Private Albert J. Zdon, · ) York, N.Y,, 27 October 1945. 
36342442, 1343 A:rmy Air Forces )·-: Dishonorable discharge, total 
Base Unit, India China Division, .) · for:f'ei tures, confinement at 
~r Transport.Command. ) ·. hard labor :f'or life. United 

) States Penitentiary. 
''.

i16tbfNt1 by the BOARD o'f REVIEW 
·O'BRIEN, VAN NESS and FONTRON, Judge Advocates 

1. ·The record of.trial.in the case of the soldier above 
 
named-has been .examined by~the· Boardo:f' Review which sµbmits 
 
this,· its holding, to The.Assistant Judge Advocate General in 
 
charge o:f' The Judge Advocate General's Branch Office, United 
 
States· Forces, India-Burm.a Theater'. {Paragraphs J and 4 of· this 
 
review are a.dopted from the Sta:f':f' Judge Advocate' s review.)
. . 

. 2·.~ · Accused was 'tri.ed on _the .f'ollowing Charge and Specification: 
' .' 

\CHARGE:. "Viol_ation. of' the 92nd Article of War • 

. Specif'ication: In ·that P~ivat~: Albe.rt· J~· Zdon, 1343 · 
·Army Air Forces.Base Unit, India China Division, 
 

.. Air Transport Command, did~ at Luliang, China, · 
 
. , on or about 26 September 1945, w1 th malice afore~ 


"... thought,. will:f"ully, deliberately, feloniously, 
unlaw:f'ully, and with premeditation kill one 

. '. Pri'Vate First Class Elmer:J. Key, 1343 .Army_Air
Forees Base ;. Unit,. India China Division, Air · , 

r: Transport Command a human being oy shooting him 
··with 8: United States Caliber .30, Carbine ri:f'le. 

·.' 

- i· 
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Accused .pleaded notiguilty to and 
" 

was found guilty·of the 
Charge and Specification and was sentenced to be dishonorably . 
discharged.th~ service, to forfeit all pay ~na allowances due· 
or to become due, and to be confined at hard labor~for-the term 
of his natural lite. 1The reviewing authority approved the 
sentence, designated the United States Penitentiary·nearest
the Port of Debarkation as the place ot confinement, but ·with
held the·ori;Ier directing execution of the sentence"pe?lding
action under Article o_r War ;ol. · · .... · ·. ,- ,. · 

\ . 
.,, ...3 • . Evidence tor.the.prosecution: .. 

' The accused together with Private William C, Dineen, Private 
First Class Elmer J. Key, Private William D! Orr, Private Frank 
Popovich and Private Pletis Sprinkle·were in the "Noncoms~ Club 
at· the 134Jrd AU Base Unit on.the evening ot 25 Septemberl945
(R.. 10, 43, 51., 7;). A party.was_ in progress.and.they all· par
took of intoxicating beverages to a certain extent (R. 10,·43,·
51, 75). At about 2)30 hours the.six soldiers left the club in 
a weapons caTrier and rode in to "Boomtown" on the."outskirts or .. 
Luliang, China (R. · 10~ 21;· 43, 44, 51, 53). ·'They took some /
liquor with ·them and on the way the accused appeared to be intox~ 

· icated and was. loud in l;J.is conversation (R. 14, 23, 44; ;1, ·53,
73). On arriving in town (which was off .limits) they stopped
and went into a house and there partook of.more drinks (R. 19~ 
21, 22, 44~ 53). At about 0200 hours in the morri1ng ..or 26 ·sep"'.'
tember 1945 they le:f't town .. to return to the base (R. 22, 68) •. · 
At that time'the accused appeared to be drunk, .was.loud.arid .' .. 
boiste:rous and laid down in the.back or the truck (R.·12, 14, 21,
22, 55). On the'way.back he insisted.on getting off the truck· 
sevS!lral times. and the other soldiers ·had to· hold him on· (R •.. 14; 
57, 68, 79) .• ·Finally., the !iece~sed; Private Keyf slapped ·the .. 
accused several t!tnes and told him .t~ be· quiet \R• 11, 15,. · 57• .·. 
69, 76).,. and the accused said in substance that that' was the... 

·1ast time Private Key would· slap him and thatwhen they returned' 
to the base, he was going to· shoot him (R. · 11, 15, .. ;7, ·69,. 76) •...~. 
Soon after. this. and at· a poin't about one mile from -the:base· they

, stopped the truck and the ao~used $Ot oft .. and· t~ remaining · 1 ,_• 

soldiers continued .on to the base .(R. 11,- 21, 63) •· " · ~. _.· .... · .. 

. .The rive· soldier~. arr!ved back ·~t- ~h~ ~·ase ·abo~~: 0200 .. hou~s, 
·without th~ accused; and went .directly-to the mess hall for 
san.dwiches and coffee (R•.12, 71)~. After eating, ·Private · · -
Popovich, Private Sprinkle and·"Private Dineen le~t the.me'Ss hall 
to go.to their barracks'and when they were.a short distfili.Qe"from
the mess hall,. they heard a shot {R•. 12, 71). · On glancing back 
~they saw a person,,whom they could not recognize,·near the mess· 

. , . ' ' : .. 
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hall (R. 12, 13, 71). A few minutes later they·hea~d another.or 
several gunshots (R. 13, 71). All three soldiers then ran from 
the scene (R. 13, 14, 71). · 

.staff Sergeant Odis R. Turner, Mess Sergeant, testified 
that he was present in the mess hall at 1343rd·AAF Base Unit on 
the early morning of' 26 September 1945, when Orr, Key, Popovich,
Sprinkle and Dineen came in to eat (R. 24) ;:·that after eating,
Dineen, Sprinkle and Popovich left for.their quarters leaving
only Orr,· Private Key and himself present (R. '24). Private Key 
went back through the kitchen to the store-room to obtain his 
jacket and while he was gone Sergeant Turner heard a gun fire 
on the outside (R. 24) •. Immediately after this the accused 
walked into the mess hall with ~ carbine in his hands which was 
held parallel to the.floor and with the barrel pointed out toWa.rds 
Sergeant Turner who was standing in the door leading into the 
kitchen· (R. 24, 25, 27). The accused started walking. through'

. the dining ,tables towards the ki tche.n which was approximately,
60 feet away, still holding the carbine pointed towards Sergeant

.Turner (R. 25, 26, 31). At the same time Sergeant Turner noticed 
. Private1Key coming into .the kitchen out of the store-room which· 

was in the rear of the kitchen (R. 25, ·26, 27). Just be.fore :the 
accused· arrived at the door leading from the mess hall into the 
kitchen, Sergeant Turner ran out of the building (R. 25, Jl).
Immediat'ely at'ter lie went outside, Sergeant Turner heard about , 
six shots f'ired inside the kitchen (R. 25, JO, 31) •. He then ran 
for the military police and upon returning to the mess hal~ 
Within a short time he found the accused standing nearby With 
two military policemen (R. 31). Private Key was lyi~g on the 

.ground about 10 _yards from the mess hall "~~th his shirt off and 
his breast all bloody"· (R. 26,. 33). Sergeant· Turner then· went · 
·into. the kitchen and there found two empty carbine shells on · 
the floor (R. 40).. · . · · · · · .· 

Private William D. Orr testified, in part, that he was.sit
.ting in the mess·hall;-.at ~bout 0230 hours on ~he morning of 26· 
. September 1945 drinking coffee. The deceased· Key had _gone into.· 
the kitchen out of his sight (R. 45, 65) •. He .heard a. shot out-, . 
side.the mess hall 'BD.d ran to one.of the doors'(R. 45, .65). _As 
he did so, the accused. came in the other door on the oppOsite .· · 
side of the mess hall carrying a' carbine in his. hand (R. 45, 46)'.
When he. saw the accused, he yelled about three times "Run Key"
run" (R. 47). The accused started walking towards the kitchen 
and just qefore he arrived ·at the kitchen door; Private Orr r~n 
out of~the mess hall and ~took cover" (R. 48, 60). As- soon as 
he was outside the mess hall, Private Orr:heard five orsix shots, 

' . 
.. 
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and a voice 'called.'out "help" several. times (R. 49, 60). Private 
Orr then went to .the dispens·ary and woke up the person in charge.
and from there to the Officers' Quarters, where he notified the. 
medical officer (R. 50). On returning to the vicinity'of the 
mess hall he found Private Key on a stretcher near the Nurses 
Quarters with several persons attending to .him (R. 50). · Private . 
Orr· further. testified that at rio time during the night of 25 and . · 
26 September 1945 did Private Key bave a firearm on his person ·' 
(R. 6.3'); ''· 

The testimony of Major Wendell H. Kisner, Medical .,Corps,

Chief of ·Surgical Service, 70th Field Hospital, .APO 627, was· 
 
stipulated to the effect that on 26 September 1945 at about 1035 
 
hours the deceased, Private First Class Key, was admitted to the 
 
70th Field Hospital, APO 627, and that at that.time Private Key· 
 
was suffering from a wound,,perforating, gun-shot, severe, wound, 
 
of entrance upper anterio-lateral aspect of. the right thorax; 
 
·tbat Private Key was treated by- Ma,jor Kisner until about .1540 ·· 
hours, 27 Septemoer 1945, at which time Private Key died at the 
70th Field Hospital from the injuries de~foribed. 

. I r 

,The prose~ution introduced lnto the evidence a written ·
statement o~ confession made by the accused on the afternoon of 
26 September 1945, after·showing ·that such statement was voluntary
and that the accused was, prior thereto, explained his rights · 
under the 24th Article of War (R. 97). The statement was in sub
stance as follows:-. The accused, the deceased Private Key and ·. 
several others went into Luliang, Chi;na, on the night'of 25
S~ptem.ber 1945. (Pros. Ex. 4). OJ:!, the way back from Luliang;· . 
while,,in a tru.ck, the deceased slapped and hit the accused across 
his ·t'ace1 head and neck several times, and finally put the accused 
off the truck (Pros~ ,Ex.'4). The accused, caught a ride in a · 
n jeeJ.\n back: to the base~ .went ·to his tent and. there obtained a · 
rifle {Pros. Ex. 4). ·,"I was very angry and wanted to talk to 
the deceased and find out why he 'picked on me' when he got drunk" 

·{Pros •.Ex. 4) •..The .accused found the deceased Key at the mess · 
hall'arid when he_trieq. 'to talk, Key rushed him (Pros. Ex. 4).
The accused then fire~ one.shot over the head or Private Key and 
o:i;ie shot along )lis side, but Private Key "kept comingn (Pros. 
Ex. 4). When the deceas~d Private Key was about 5 feet !ronl.,the 
accused, the accused shot 'him in the right shoulder (P:ros. ·Ex. , 
4). Immediately afterwards some people came in and took.the ·;
accused.out,ot' t:t.iekitchen to the dispensary,(Pros. Ex. 4). The 
accused further stated tbat he did not recall any other shots 

.other than the ones ·described (Pros. E::x:. 4). ' ' 
. _/ 
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4. Evidence for the defense: 

The accused, after having been duly adYised of his rights 
with regard to testifying, elected to make an unsworn statement 
through his counsel (R. 106). On the night of 25 September the 
accused accompanied Private Key to Luliang at Key's insistence. 
The accused became very intoxicated and Private Key abused the 
accused, calling him "all kinds of a bastard" and then slapped 
the accused and made him get off of the truck. The accused 
returned to the base in a jeep and decided to talk to Key about 

·the treatment the accused habitually endured at Key's hands when 
Key was intoxicated (R. 106). With tpis in mind the accused 
obtained his carbine, since Key was a large man and had beaten 
up some "pretty big boys", and walked to the mess hall (R. ·107).
Upon entering the mess hall the accused told Key that'he wanted. 
to talk to him, whereupon Key replied "I'll get you, you bastard", 
and rushed the accused (R. 107). The accused became frightened 
and fired once over Key's head, and when Key advanced to within 
approximately 5 feet of the accused, the accused fired from the 
hip at Key's shoulder (R. 107). Key did not stop but took the 
weapon from the accused. The accused had no intention of shooting 
Private Key when he got the weapon (R. 107). 

Private Cletis Sprinkle testified that on the night of 25 
September .1945 thei accused was very drunk (R. 99, 100) and that 
Pr.ivate Key had a reputation for being a "bully" or "tuffy" 
(R. 101, 102). 

Captain Francis s. Baxter testified that the deceased had 
the reputation of being "a tough man to tangle with" and that he 
~ad had a lot of fights (R. 103). 

5. ·The evidence shows ·that_ at least.thirty minutes after 
deceased had slapped accused and been threatened by him, the 
accused, he.ving in the meantime armed himself ¥.1th a carbine, 
appeared at the mess hall in such an obviously ugly mood that· 
bystanders fled in fright,· and there shot deceased, who was 
unarmed•. Three principal issues are presente~ by the evidence 
i.e. - (1) was the homicid·e excused on the ground or self defense? 
(2) did deceased so provoke accused that the latter shot in the 
heat of passion instead of with malice? (3)was accused's drunk
eness a defense? · 

We believe the court was ju'stified~ for two reasons, in 
rejecting accus·ed' s· claim of self defense. First, th-e Manual 
for Courts Martial (par. 148) provides that to avail himself of 

. - the right of self de:fen·se the, person doing the killing must not 
have been the aggressor and intentionally provoked the difficulty. 

- 5 
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The fact that accused expected an attack, armed hi~self, and 
went to a place wlIBre accused was likely to be did not in it 
self sacrifice his right to self defense (State v. Evans, 124 
~f.o. 391, 28 s.w. 8, and other cases cited in CM 235044 (21 B.R. 
271)}. But accused's conduct went beyond this. ·When his act in 
arming hi~~self and admittedly seeking out deceased is considered 
in connection with his previous threat to take deceased's life, 
his firing of the carbine before entering the mess hall, the 
threatening position in which he held the carbine on entering 
and his ominously deliberate advance toward deceased, the con
clusion is inescapable that he was in fact an aggressor and, 
therefore, precluded from asserting self defense. 

As to the second reason jusM,:fying the court in rejecting 
 
any claim of self defense, the M~ual provides: 
 

"To excuse a killing on the ground of self-
defense upon a sudden affray the killing must have been · 
believed on reasonable grounds by the person doing the 
killing to be necessary to save his life or the lives 
of those whom he was then bound to protect or to prevent 
great bodily harm to himself or them. The danger must 
be believed on.reasonable grounds to be imminent, and no 
necessit will exist until the erson if not in his ovm 
house has retreate as far as he safel ·can" .-par. 4 , 
M 9 •. Un ersc.oring supplied 

Even accepting as true accused's statement that deceased advanced 
. on accused, saying, "I'll get you, you bastard," and failed to 
stop when a shot was fired over his hee.d, the fact remains that 
accused was armed with a gun which he could have used as a club 
to protect himself, that he failed to retreat, and that he.does 
not claim, nor can it be gathered· from the evidence, that he 
was under apprehension of receiving any more than a violent 
beating from deceased. For these reasons alone his claim of 
self defense is untenable under the quoted· provisions of· the 
Manual (See discussion in 21 B.R.· at page 272, citing Acers 
v. U.S., 164 U.S • .388; Blackburn v. State, 86 Ala. 595, 6 So. 
 
96;. State v. Thompson, 9 Ia. 188). 
 

Eliminating self defense as an excuse, and no justification 
or other excuse appearing,· it follows .. that, in the absence of 
provocation, the homicide was murder, malice, the distinguishing 
characteristic of murder, being p~esumedfrom•the use of the 
carbine, a deadly weapon (par. 14$a, MCM, 1928, par. 112, ibid) 
(CM 242390, 27 B.R. 57).•. The Manual provides that provocation

' 
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required to reduce murder to manslaughter must be such as the 
lav.r deems adequate to excite uncontrollable passion in the 
mind of a reesonable man, the c=:ct must be committed under and 
because of the passion, and the provoce.tion must not be soucht 
or i:r..duced as an excuse for killing or doing bodily harm ( pe.r. 
149a, HCM, 1928). Where su.Pficient cooling time elapses betv:een 
the provocation and the blow the killinc: is.murder, even if the 
passion persists (ibid). Assuming that deceosed's acts in 
slapping and rou€hly h8..ndling accused ·while they were in the 
truck were unjustified, it is difficult to conceive that such 
acts would cause uncontrollable :passion.in the mind of a reason
able man. There is no indication that a~r ;ihysical injury v:as 
inflicted or intended by the deceased; and it appears quite 
likely from accused's statement that his anger flowed from pre
existing animosity. In any event, as the evidence shows that 
a~ least thirty minutes intervened between the occurrences in 
the truck and the fatal shooting, the court was wholly justified
in considering that passion then enbendered had abated or should 
have abated (See CM 251456, 33 B.R. 287; C1i 246101, 29 B.R •. 381). 

Turning now to the occurrenc~s at the mess hall, we find 
that the only hint that deceased there provoked accused lies in 
the latter's statement that the dec·eased rushed threateninely 
toward ·him, saying,. "I '11 get you, you baste.rd." Deceased at 
this time was confronted by an armed, menacing antagonist. The 
precipitious flight of the others :present in the mess hall when 
accused entered is indicative of the imminence and extremity of 
deceased's danger. It seems cleo; therefore, that any threat
ening advance he may then have made was merely a feeble attempt 
to extricate hicself from his desperate :plight. Accused, by his 
conduct, forced deceased into the situation and can hardly be 
heard to complain because deceased decided not to flee and 
endeavored to protect himself in what appears to have been the 
only manner open to him. By thus having sought or induced the 
alleged provocation, accused is estopped from clai~ing it as an 
excuse for the killing (See par. l49a, p. 166, MCM, 1928). 

There is evidence that the· accused was drullk at the time of 
the -0ommission of the offense; however, the evidence as a whole, 
and accused's unsworn statement in particular, clearly shows that 
he was capable of entertaining the state of mind requisite to 
murder•. Hi~ unsworn statement admits rational, deliberate thought 
processes on his part prior to and at the ti1e of the shooting, 
and his-recollection of what oecured was not impaired. The court 
was therefore justified in rejecting drunkeness as a defense 
(cf. CM 251541, 33 B.R. 269). 

- 7 ""'. 
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We believe that the nature and sequence of the events herein 
perm.it no other conclusion but that the accused, following a not 
unusual or particularly provoking episode with deceased, form
ula.ted a plan for revenge which he, notwithstanding the passage 
of a period of time within which his desire for revenge reasonably 
should have abated, deliberately and with premeditation carried 
out b¥ brutally killing the dece~sed in cold blood (cf. C:M 251541, 
supra),. The court was amply justified in finding the accused 
guilty of murder. · 

6. The charge sheet shovrs that the accused is 28-1/12 years
of i:i.ge and was inducted at Chicago, Illinois on 27 May 1942. He 
had no prior service. Evidence of one previous conviction under 
Articles cf ·war 65 and 96 was introduced. 

7. The cpurt was legally constituted a.~d had jurisdiction 
of the ·person of the accused and of the of'fense. No errors injur
iously affecting ;the: substantial rights of the accused v:ere 
committed during the trial. It is the opinion of the Board of 
Review that the record of trial is legally su:fficient to support
the findings and the sentence. Confinement in a penitentiary is 
authorized by Article or v.ar 42, murder being an of:fense of a 
civil nature punishable by penitentiary confinement under sections · 
273 and 275, Criminal Code of the United States (18 u.s.c.A. 452,
454). . 
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New Delhi,· India
2? November 1945 

Board of Review 
CM !BT .760 

UN I TED· ST ATES ) BASE SECTION, IBT 
) 

v ) Trial by GCM convened at 
) APO 465, %Postmaster, New 

Captain Carroll c. Garretson, ) Yor~, N. Y., 15 October 1945. 
0-391003, Inf.: ORC, Office ) Dismissal, confinement for 
Strategic Services, SU ) one year. U. S. Disciplinary
Detachment No. 404. ) Barre:.cks. 

HOLDING by the BOARD OF REVIEW 
O'BRIEN, V.AN NESS and FONTRON~ Judge Advocates 

' ' ' ! ' ' ' 

. 1. The-record of trial in the case of the officer.above 
named has been examined by the Board of Review which submits 
this, its.holding, t9 The Assistant Judge Advocate General in 
charge of -The Judge Advoc~J.te General's Branch Office, United 
States Forces, _India-Burma.Theater. · · ·· 

4. >Accused was tried.on the following Che.rges and 
Specifications: 

CHARGE I·: (FI~ding of not guilty) · 

·specification: (Finding of not guilty) •. 

CHARGE II: Violation of the 9,4th Article of War •. 

Specification: In that Captain Carroll C•. p.arretson, Inf., 
. Office of Strategic Services, Service Unit, Detecbnent 
· Number 404, did, a.t Rangoon~ Burma, on or about 4 July 

.. 1945, knoVvi.ngly and. willfully misappropriate fifty 
·. '.( 50) automatic pi~tols; of the value ·or about ~2000.00 

and one (1) sub.-machine gun, of the value of' about 
$35.00, tot.e.l value of about $2035.00, property of the 

··- United States:i'urnished i'or the Military Service thereof • . ·' . 

--1 
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CF..;JlGE III: (Finding of not guilty) 

Specificetion 1: (Finding of not guilty) 

Specification 2: (Finding of not gullty') .. 

Clli:RGE IV: (Finding of not guilty) . 

Specification 1: (Findine; of not guilty) 

Specification 2: (Finding of not guilty) 

.Accused pleaded not guilty to all Qherges and Specifications, 
and was found guilty of the. Specific?.tion of Charge II, and • 
Charge II, and not guilty of the remaining Charges and Speci- . 
fications. He ires sentenced to be ·dismissed the service, and to 
be confined at hard labor for two years. There was no evidence 
of previous convictions. The revie~~ng authority approved the 
sentence and fofi:arded the record of trial to the Co:ni..me.nding 
General~ United St2tes Forces, India-Burma Theater, for action 
under .Article of War 48. The confirming authority confirmed.the 
~cntence but reduced the period of confinement to one· year. The 
order of execution v:as withheld and the record of trial forv:arded 
to this office for action under Article of War 50!. 

J •. Evidence fo_r the prosecution: 

· .Accused, an infantry officer is assi.e;ned to the Office of 
Strategic Services, Service Unit Det&chr:J.ent 404, and at the time 
of' trial was on tem:por2.ry duty with Headq_uarters, Base Section·, 
APO 465 (R. 6) •. On 8 March 1945 Captain V!oodworth inventoried 
supplies and eQUi".lment at the Chitt£,gong Radio Station and among 
the items were 52 government issue .45 caliber pistols. During 
the. latter part of .April, accused arrived at Chittagong and took 
with him one sub-machine gun and a case containing 50 or 51 of' 
the pistols~ No receipt was signed by accused as Captain i 1'ood
worth had not si•~:ned for the property (R. '6; _Ex. 1). .· 

In .April 1945 Major Trees vras co~anding officer of' Office 
of' Strategic Services, Deta.c:hment 101, field unit located at 
Kyaukpyu, Burma. Accused was executive officer-of' that unit. 
J,bout the middle of' that month Sergeant Houts, who was a former 
FBI agent, v.rcs in the tent of' i'.!ajor Trees end accused, both the 
latter being ?resent, and during the ~onversation Major Trees 
e.sl<:ed Sergee.nt Houts if he was averse to making "a- .little extra 
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money", e:xpiaining that he believed Hout~' experience in·the FBI 
· made him "wise to the ropes" and that he would be able to keep 

them out of trouble. Major .Trees told Sergeant Houts that 1 
accused had just returned from Chittagong and had 51 .45 caliber 
automatic :pistols which had not been signed out to anyone and , · 
accu~ed pell,eved.they could be sold f'or quite a profit {R. 7). 

·At first .Sergeant Houts was not interested, but a couple of' days 
later, having decided it was his duty "to see what was ,going on", 
he told them he would enter the "deal". with them. He told Mr.~ · 
McCarthy (Chief ·or the X-2 Branch of Office Strategic Services· .. 
(R. 48)} on 18 April that he was going. .. to investigate the matter · 
 
but he ·made no ~report thereon to fillyone until 15 July (R. ·11, 12). 
 
Vii thin a wee'k of· 29 April the two officers and Houts again talked · 
 
about the pistols and Major Trees was of the opinion that a higher 
 
price could be realized if .they were sold in China. Accused, · · · . 
 

. speculating concerning the price,· was of the opinion they might · 
 
_ b'e sold ;for $500 to.$1;000 apiece. During May Sergeant Houts saw. 
· ace.used· in Rangoon and· accused stated he thought a Mr. Sastri · · 

might dispose of the pistols, but several·days·later said Sastri1 
had decided not to take the weapons (R~ 8, 9). According to 
Sastri, accused actually .asked S!3-stri about "disposing" of' . 
·firearms (R. 20, 28, 29) but the latter told him "it was.too . · 
dange-rous a game for.- me" (R. 20). ·On the night of .3 July, before 
accused left for Calcutta, Sergeant Houts was c.a1led to accused 'S 
quarters and was told that Lieutenant Colonel Tun·Aung, Burmese. 
Rifles, was .a safe man to whom·to deliver the pistols. They .· 
took the pistols to Aung's .home (R. 6; Pros~ Ex. 2) where it was 
decided to bury them until he could :find a way· to dispose of . 
them. Upon arriving at the house accused said, ttColonel, you· 
re1Ilember Sgt. Houts, don't.you. 'He's the fourth member of the 
d.ealtt (R. 8, 9). Several days later Sergeant Houts told. Colonel 
Aung that he received a letter-from accused and that accused was'' 
under suspicion and wanted Houts to "get the pistols and return 
them to the su::p:ply room". T_he· .tin box in :which the pistols and 
one M-J sub-machine guii were located was dug up and Sergeant ·. 
Houts took it to-his ·headquarters in Rangoon (R. 8·, 9). No such . 
letter was actuallyreoeived but Houts had told Colonei.AWig this· 
to .get into his confidence (R•. 18). The 50 pistols and on·e· sub- , 

.·machine gun are property of the United States G6vernment, furnished 
for the military service thereof, and have a total approximate · 
value ot. $2,

( 
035.00 ·(Ex.

. 
2) ~. 

. 
 
· · . · 

~ ·- - . . ,. 
. 


4•. ·Evidence for the defense: 
 
' . .._ . ' . . : ~ 

, ' 
Colonel Wilfred ;r. Smith, Office of Strategic Servi.ces, · 
 

testified that in May 1944 the O~fice of Strategic Services ~~s 
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primarily 
1 

concerned with "the destruction of enemy installations. 
Teams were sent out with.small ·g~oups of natives to harass or 
embarrass·the enemy by any methods th?-t·could be devised and 
all the arms.and armnunition were given to the officer in charge
of the team,,to be.used in the field at·his discretion. They 
were not aocounted for except·1n result• Weapons were frequently

·given to people who were in a position to.harass the enemy, and .. 
the ot"ficer's.disposal of.weapons.was not questtoned. The dis-. 
cretionary disposal, however, was limited to field units. Before 
an operation was organized,. the commanding officer would be con
sulted. by the officer in charge of the operation. Office of. 
Strategic Services ~ilitary personnel operated under Army regu
lat~ons and disci~linary action .was enforced under the Articles 

. of V•al" (R. 66, 69),. , . . · . 
t ' ' 

. .On. or. about 3 June, Major Edwards, V-Force, of the British 
'Army, discussed the "Tavoy"-~peration with his colonel, Lieutenant 
'Colonel·Ttin,Aung; Major ~rees ~d accused. This operation con

templated going to·Tavoy in P-Boats to release some prisoners, 
. one of. whom was. Li.eutenant Colonel Aung's. wife (R. 76). The 
 
final details of this operation were not scheduled and it was 
 
never ·carried out (R. · 69, 73) .; Supply of arms and ammunition 
 
for.' this operation was discussed and the Americans were to 
 

·furnish these items (R. 70, 72). 
\ '• ., 

:. Lieutenant C6lone1.Aung discussed the Tavoy operation with 
·Major Trees, accused, and other- officers on or about 15 May 1945· 

He was. to, fur.nish the information and·men, and the .Ameri'cans the 
arms.~ A plan~to.go·by sea was proposed and·drawn up by the 
Office of Strategic Service's, but this was disapproved by higher
headquarters at Kandy. _ Colonel Aung then formed a plan to follow 
the-coastline_toTavoy.· Early in JuJ:y,. accused delivered some 
pistols to Lieutenant Colonel Aung, stating that he. was going.
away and _asking that they be looked ·after until his return within · 

· a month~ These guns ,were '.for the Tavoy operation .which they still 
·hoped to carry through. - Nothing was· everdisoussed abput p"1.r
chasing the weapons (E. 76-77). · 'The guns were buried so that 
the children about .the place would not .know there were guns in 
the box.· _When accused brought them to Lieutenant Colonel Aung 

.he told him· U any~:me asked about· it· to say it was a· box of rum · 
or machinery.· For this reason\Lieutenant Colonel Aung told Mr. 
McCarthy, who was inV:estigating ·Office of Strategic Services 
activities, that the box contained rum. He did this as the guns
belonged to the Office of ·strategic Services and he did not want· 
to get the officers involved (R•. 80). It would also have been 

---difficult .to explain. his possession of them to the British (n.·. 81).. { 

- I+ - . 
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· Vlithin ten days he received orders to report to northern Burm.a 
and, not having heard from accused as promised concerning what 
to do with the guns, he went to the Office of Strategic Services 
headquarters and se.v1 Sergeant Houts. That evening Sergeant Houts 
took the ·guns away (R. 82). He did not recall any statement by
accused .to the effec~ that Sergeant Houts was the fourth man in 
on the deal lR~ 81). · . · ,," · 

· During .(lpril Major .Trees was commanding officer of the· 
·office of Strategic Services Detacbment in Kyaukpyu. Accused 
and Sergeant Houts were in tl:iat command. Major Trees had 50 
pistols and one sub-machine gun in a footlocker in his tent. 
Some time during that month Sergeant Houts visited in the tent 
and remarked about the number of pistols there. Major Trees 
laughingly replied they would be worth.quite a bit of.money in 
China. Accused at the time v,-as in the ·front part of the tent 
working with two shotguns and only entered ·1nto. the conversation . 

'"in. ;reference to something about going hunting". There vras no 
conspiracy wrongfully to dispose of the automatic pistols for 
their own benefit, and there was never any further discussion in 

.. 	 the presence of accused and Sergec..nt Houts (R. 84). The Tavoy 
operation had been discussedb~t the reaction of higher head
quarters was "not so good" as 'i'avoy was not within Major Trees'' 
jurisdiction at that time {R. 85) •. If it had been, .he could. ·. 
have gone "on this plan on his ovm and could .have disposed of 
the firearms a,s he saw fit as long es it.was used against the 
ene:::iy". Even though higher headquarters had not approved this 
particular plan and the .Americans did not participate, Major 
Trees~had authority to give the pistols to Colonel Au.p.g for . 
operatj,onal, use(R. 85-86). Major Trees relinquished his command 
on or about 4 .Tune and on 11 June. lef't the guns in possession of · 
accused who told him he intended to use them with Lieutenant 
Colonel Aung. Major ·Trees we.s in favor of this and did not 
consider it a violation of~he proper disposition of them {R. 87~ 
89). He never.~mentioned the guns to the officer succeeding him · 
(R. 89) •. A supply room was set up at Headque.rters, Arakan Field 
 
Unit· in Rangoon but the pistols :~;rnre not kept there· (R. 88). 
 

Accused, having had his rights explained to him, elected to 
 
be sworn and testify as a witness in his own behal_f. He stated 
 
that he has previously given property or equipment to.an agent 
 
to use against the ene!J1Y; ths.t he felt. vrithin,his rights when he 
 

·had Sergeant Houts·deliver the guns to the home of Colonel .Aung; 
 
tbat he never disposed of any property intending to defraud ~he 

United States Government; trat the guns.were not delivered as a 
 
result ot an' agreement to get money,for them; tbe.t b,e never.con~ 

~spired,with Major. Trees and Sergeant ·H~uts to·dis;pose of .the 
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pistols and sub-machine gun; that he never told Colonel,Aung to. 
bury the guns nor could he remember having told him to tell 
others that it w&s a box of rum or machinery; that he never 
made the statement to Colonel Aung that Sergeant Houts was the 
fourth man in on the .deal; that he never asked Serge.ant Houts· to 
come in on a deal whereby the guns would be sold for a profit·
&nd that he does not recall having given pistols· away without 

· amm.uni tion during 	 the course of operation,· but that he has given
1 away considerable ec1uipment without consulting anyone. He , 

obtained the pistols about the middle of April and they were 
in the tent during the conversation concerning which Sergeant
Houts testified. He cannot accurately explain what the conver
sation was about as he was not actually· engaged in it but was · 
standing in the front part of the te.nt examining two shotguns

·he had brought from Chittagong. It was .current news that there 
had been smugglin·g of ,arms over the Hump into China and some 
parallel was drawn between that and the.eq_uipment on hand but. 
he did not know ·what was said. He did not tell Colonel Hunter, 
who would be the responsible officer, about the pistols as he· 
thought he was doing the right thing. at the time in delivering " 
them to Colonel Aung. Although higher headq_uarters had dis
approved the specifi'C plan presented by Rangoon· Office of , 
Strategic Services, it was not said that those.who wanted to 
continue such an operation/could not be armed and.supplied.
The arrangements had ~een made before the arrival of Colonel 
Hunt~r and, having prQmised to· help Colonel·Aung, he thought he 
was doing the right thing in completing the mission.· Accused 
did}lot approachMr. Sastri with reference to selling firearms, 
but.Mid, as he had with many others, ask concerning the .dispos
ition of firearms to individuals who might help annoy.the enemy.
He had, after entry into Rangoon; made an efficiency report on ·· 
Sergeant Houts in which he stated that Sergeant Houts was'well 
educated and had all the qualifications of' a good man with the 

·exception of his unwillingness to talce an estimated risk (R. 92
104). . •. 

' 	 I: 

Mr. Dural of Rangoon, Burma, testified that he had known 
Mr~ Sastri for about 15 years,, knew his reputation and would 
not believe him under, _oath (~. 64, 65}. 

5. Rebuttal evidence for the prosecution": 

Colonel Hi.µiter arriv-ed in Rangoon .on 3 · J"une 1945 to ~ucceed 
Major T;rees as Commanding Officer of the. Office of Strp.tegic .· . 
Services Detacbment. Authority to conduct a "Tavoy Operation"<·
had been denied by higher headquarters at Kandy. No one~ 
including junior officers, had any authority to conduct this 
operation, for "the reason t:t:tat it would not have been approved 
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by the Theater CoIT.lfila.nder because it was outside the bm;mdaries 
 
of the Detachment. Sup2lies to the Detacbnient were tallied· out 
 
only on shipping ticket. All operations were supplied in this 
 
manner. If the "Tavoy Operation" had been· authorized it ·would 
h~.ve been supplied with carbines and tommy guns and not with 
pistols, for the latter would be unsuitable for such a mission. 
The accused,. as an Operations Commander., would have certain 
authority to issue equi:pI!lent, but, if he.issued such,ec:uip:nent 
without the authorization of higher authority he ·would have been 
subject to reprimand. "Since the operation ,had ·been disapproved 
the accused would'Iiot have authority to issue any equipment to 
another partY to carry· c;mt the mission. On 4 July the accused 
already had been relieved of his duties as Operations Officer 
(R. 105-109). 

6. Accused has been charged with and convicted of mis
appropriation of Gover~ent.property furnished for the military
service. To substantiate a charGe of this nature it is incumbent . 
upon the prosecution t~ prove (a) th&~ the accused misappropriated 
certain property as alleged, (b) that such property belonged to 
the United States and that it was furnished or intended for the 
m:f..litary· service thereof as alleged, (c) the facts and circum
stances of the case indicating that the act of accused was know
ingly and willfully done, and (d). the value of the property as 
alleged (MCM 1928, par. 1501). The· gist of the· offense of mis
appropriation and .misapplication is the misapplication of the 
:property t·o an unauthorized and ·wrongful purpose (CM 24.3287, 

'Poole, 	 27 B.R • .321) •. In .that case the board Qf revievr further 
said: ' 

"Giving consideration to the comments of 'V'!i:qthrop, 
· 	 to. the almost synonymous meanings of ·the terms in 

ordinary use, and to what is believed to be the purpose 
of Congress ·in including the words in the statute, the 
Board of Review is of the opinion that an accused may 
be guilty of either misappropriation or misapplication
of property, whether he was in original lawful possession 
thereof or obtained it PY trespass. Both larceny and · 
embezzlement are offenses of strictly limited'application, 
and i~ is well. kriown that many· guilty persons have escaped 
:punisbment because charges were laid tinder one theory and 
the proof disclosea·that the other was applicable. Further
more, larceny contemplates the intention of depriving the 

' 	 owner permanently of h:i,s property, as does embe,zzlement. 
It is believed tbat Congress desired to..provide less 
re~tricted offenses, along with larceny and embezzlement, 
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to cover those cases where a;person subject to milita'ry 
l.aw makes wrongful and unauthorized use of Government 
property de11oted. to the military service, -without regard 

, to whether such person obtained control of the property'· 
rightfully or wrong:f'ully". '· 

. . - ,.. . , . ,. I .. 

';It has also been hel4_ in CM 2.55.SJ,l, Grawundar, .36 B.R.,- 197;that 
· the m.eah,ing of misappropriation is,"devoting to an uneuthorized 
_purpose" ,.and' that fraudulent intent is not an· essential element 
thereof. This Board of Review has previously held that mis~ 
appropriation means devoting to· an unauthorized purpose and need 

. not be for the benefit of. the accused. When property is' so 
. devoted it matters not that the ._Government may receive some. · 

. benefit as· the .offense is made out when the ·,property is, in 
· •.·_ fact, devoted· to the unauthorizeq use, and benefit to the - · '' 

. Goverl'l.lilent is a matter of extenuation rather than defense (CM · 
IBT· J49, Stoddard). We further believe the fact that a practice 

· exists ;in a command .of making· use, not authorized_ by regulat'ion. · 
o~ order; of Government property can constitute no defense. ·• 
Such practice if .sanctioned, although improperly so,by_superior 
authority, may be shown in mitigation (ct Dig •. Op. JAG 19,12,. 
p. 1)8). . . , . 

· 7. · Taken i_n its most favorable light tor the defense~· it ·, 
clearly appears .that accused obtained the footlocker of pi,stols 
and the sub-machine gun without· receipt therefor from Captai~· · 
Woodworth at Chittagong, _took them.to Kyaukpyu, and later zo· 

. ·Rangoon. The day before. leaving Rangoon, after he bad been ..·. , 
.. relieved as·.Operations Officer, he turned.them over to Lieuten-:, 

, ant,.Colonel "Aung from ·wh6m they were l~ter·_recovered by Sergeant_. ' 
·, Houts. Acco.rding to his. own t~stimony, the propos·ed.Tavoy · 
.operation~ plans· for which had been. made by" officers ot the 1· _ 

· Oftice of Strategic. Services, had ·been disapproved by higher. 
headquarters at Kandy.. If' this. had been approved, he' could have· 
right:f'ully turned over t.he>weapons ·to Colonel Aung to further · . 
the operation1 ·but it was his contention that in epi te of' the · 
disapproval he was .nevertheless.:within ·h1s rights ·1n.'giving. this ·· 
equipment to iny petson"who wotildbe in a.position to harass the' 
enemy•. However, .there· is further. evidence .t.hat at such· t~me- · . 
accused had· been ,relieved"o:f' his J)osi tion as Operations Of':f'ioer -.· 

~ .. :and that suj)plies .to ..his f'ormer.-:detachment were tallied out ..only· ·.. 
·. on. shipping. ti~kets' all 'operations" being supplied in .this manne\t'~" 
. Further, 'it was rev.ealed .that-as the, operation had beelli dis-.: .. ·.... 

·.··.·.approved, the accused would have no a"Q.thority to give wea:pon$'.t-o .. ·. 
· . any party to carry out the. missiqn 'that .·was contemplated even'~·. :. · 

,, ·. . ' . : ·'" 

,-., '·: . 

. .·· 8. •! . 
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though he had not been.relieved as Operations Officer •. 

8. In its 'more unfavore.ble. aspect, it appears ~hat accused, · 
Major Trees and Sergeant Houts, ·who claimed to have entered the · 
arrangement -for. investigating purposes, .entered into an arrange

. ment whereby the e.r-.ms, were to be disposed of' for a.profit- and 
that theywere turned over to Colonel Aung for this purppse. 
Previously accused had approached N.. S. Sastri with a view to 
having him dispose of the-. pistols and sub-machine gun for them, 
but Sastri ref11sed as it was too dangerous. 'When the equipment 
was delivered to Colonel Aung by Sergeant Houts_and accused, 
the latter mentioned that Sergeant·Houts was the fourth man in 
on the deal. This we believe to be significant·of the intentions_-. 
of' accused. Also, it is further significant that the possession . 

, of' the equipment, --vrhich was not signed for, was neve::r:- reported · 
to the commanding officer succeeding Major Trees either by.accused 
or MajDr Trees, nor was it turned over ~o the supply room in 

' Rangoon which was the normal and proper place for storage of' 
;such items.,. We believe there is ample evidence to justify the. 
 
court .in reJecting the expl·anation of accused that he turned the 
 
weapons over to Colonel Aung, believing that he had authority to 
 

· do so, notwi th.standing the disapproval by higher headquarters of' 
 
the proposed operation. It indeed seems strange that .. t.his would. 
 
be his purpose in light of the fact that the-weapons were given 
 

,without ammunition and after his removal as Operations Officer. 
~ ' • I.. - • • . 

9~·. Regardless of which theory the· court followed, whether . 
 
. that· most favorab],e or unfavorable to accused, .we are of the · 
 
..'opinion that the .cou::r:-t was justified in its findings in view of, 
 

the foregoing principles and authority hereinabove cited. 
: (·./ -+. ~- . • \ . . ' . • 

.· . . · 10. N. $.; Sastri ,- a Hindu; was sworn 'ijnder the form 
 

.·~prescribed by_ Arti.cle of War 19. During his testi_ID.0ny one or 
 

. the members of the court questioned the efficacy of such oath 
 
, · upon a non-Christian,· whereupon the following ~ranspired:' · · 

... . .. . '- \/ . . . ~ . . . 

' ,. ~PROSECUTION: Mr~~- Sastri-, ·when-,you raised your right ' 
. hand and· said. "So help you .God"~ did that nave. the· same_ 
.effect as: if you· had taken the,Hindu oath; aa to telling 
the truth? · 

. ..... ' . .• 

. ,_ ."ACCUSED: . Yes, in the name of God.-. ·(Mr. Sastri· was 
.then given the :E;indu oath ·and· f!worn)" (R. 27). 

* ·' 
' ' 
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"Q,. [By defens!if V'ould' you say that nothing that 
you have said in court today is.untrue? 

"A. · lfl.r •. Sastri? I would" (R. 2~). 

We do not believe there is any substantial question as to the 
sufficiency of the oath originally administered, as the witness' 
himself indicated that he considered it binding on his conscience 
( see 1 ps.r. 95, MCM -1928). In· any event, we think such is obviated 
by' the fact .that he reaffirmed his .testimony after being sworn 
according to his religion. In 70 C.J., p. 4S6; it is stated: 

"Where a witness after'he is sworn reaffirms 
testimony which he gave before he was s\1orn, such 
testimony_ thereby b~comes oOI;ipetent". 

' . \ ' ,,.. ' . .•. 

·li. It is noted that the'sentence provided for dismissal and 
· confinement but did not inolude :t'orfeitures. It is true that a·. 
"sentence involving dismissal and confinement should specU'ically · 
provide f(Jr forfeiture of all pay and allowances due or·to·become 
due"~· However, "this omission is immaterial since total for- 
fei tures Will become absolute upon. the execution of the sent.enoe 

_·tQ dismissal~ (CM 242464, 27 B.R., .84,·Robbins). · .. ,. .' . 

,, ,12. ·The court was legally constitut~d and had jurisdiQtion 
·of the person ·of, the accused and of the subject matter .of the 
· offenses .charged. _No errors injuriously affecting the substantial· 
..rights of accused. were committed during the trial. The Board of 
· Review is of the opinion and accordingly holds that the.record of 
1tri8.l. is legally sufficient to support the findings of guilty · 

· and ,·the senten·oe. · 

·'· Judge Advocate· 
• ' I • 

·-:- 10 
I ~\ 



(J?l) 
CM Ill' # 7bo (Garrets~n, Carroll C.) 1st Ind•.· 

. BRANCH OFFICE OF THE JUDGE ADVOCATE GEI,YffiAL, ·usF1 IBT, APO 8$5, c/o Post-_ 
 
master, New York, N. Y., 29 November 1945. · · 
 

. TO: Comrrariding ~eral., India-Burma Theater, -'APO 885. 

1. In the case of Captain Carroll c. 'Garretson, 0-39100.'.3, Infantry, 
 
ORC, Office Strategic Services, SU Detachment Ho. 404, attention is invited 
 
to the fore going holding by the Board of Review e!ltablished irl this Branch 
 
O!fice of Tl~e Judge Advocate. Genertl that the record of trial is legally 
 
sufticient to support the findings of guilty an1 t.he sentence, which holding 
 
is, hereby approved and concurred in. Under the provisions of Article of llc;ll

5<Y2, you now have authority to order the ex:ecution of _the sentence. · 
 

2. \'1hen copies. of the pilblished order are forwarded to this office, 
 
they should be accompanied by the foregoing holding and this indorsement. 
 

· For convenience of reference and to facilitate attaching copies of the 
 
published order to the record in this case, it is requested that the file .· 
 
nwnber of the record o.ppear in brackets at the end of the published order 
 
as follows,: (CU IBT # 760). · · - : 
 

(Sentence ordered executed. OCll:J !+3, IBl', 29 Nov 1945) 








WAR DEPARTMENT 

BRANCH OFFICE Q;:" THE JUDGE ADVOCATE GENERAL 
WITH THE (.37.3) 

UNITED STATES FORCES INDIA BURMA THEATER." 

.New Delhi, India 
28 Nov.ember 1945 

Board of Review 
CM IBT 762 

UNITED S T A T E S ) BASE SECT~ON, IBT 
) 

v ) Tri.al by GCM convened at 
) APO 465, %Postmaster, New 

Captain Robert D. Ellis, ) . York, N. Y., 25 October 1945;
0-733293, Air Corps, AUS, ) Dismissal, total forfeitures. 
Office Strategic Services, ) 
~ervice Unit, Detachment 505. ) 

HOLDING by the BOARD OF REVIEV~' 

O'BRIEN, VAN NESS and FONTRON, Judge Advocates 
 

1. The record of trial in the case of .the officer above 
named has been examined by the Board of Review which submits 
this, its holding, to The Assi·stant Judge Advocate General· in. 
charge of The Judge Advocate General's Branch Office, United 
States Forces, India-Burma Theater. 

2. Accused was.tried on the following Charges and. 
Specifications: 

CHARGE I: (Finding of not guilty) 

Specification 1: (Finding of not guilty) 

Specification 2: (Finding of not guilty) · 

·CHARGE II: Violation of the 96th Article.of War, 
, \ 

Speci:t3Pation 1: In that Captain Robert D. Ellis, Air Corps,
Office Strategic Services, Service Unit Detachment 505, 
acting· in conjunction ~~th First Lieutenant Jack H. 
Gilmore, Signal Corps, Office Strategic Services, · 
Service Unit Detachment 505, did, at Behala, India, 
~ or about 12 Aug~st 1945, without the consent of the 

- l 
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' ' 
_ owner,· wrongfully and wilfully take and_c.arry~away 
. 	 from the person of Ram Sevak Singh, Police Sentry,··

one-musket rifle, 410 bore, value about twenty-nine
Rupees, lawful monies of the Government of India, 
.the proper~y of Ram Sevak Singh. · 

Specif'.ication 2: In that Captain Robert D •. Ellis, Air.Corps,
Offioe Strategic Services,· Service Unit Detachment 505, 

'-acting in conjunction with First Lieutenant dack H • 
..	GU.more, Signal' Corps, Office Strategic Services, 
Service Unit Detachment 505; did, at Calcutta, India, 
on or about '12 August 1945, without the consent of the 
owner, wrongfully' and Wilfully take and carry away·
from the person ot Fouzder Singh, Constable .of Polle~,' 
one Po1ice Service belt with buckle, value about two . 
Rupees and thirteen annas; lawful monies of the Govern

. ment of ~n~i!i, t·he property of Fouzder Singh. 

Specification J: In that Captain RobertD. Ellis, Air Corps,
Office Strategic Serv_ices, Servioe Unit. Detachment 505, . 

. ·acti:i1g in conjunction 'With First Lieutenant Jack· H. · 
Gilmore; Signal Corps, Office Strategic Services, · . 
Service Unit. Detachment 505, did, at Behala, India,· 
on or about 12 August 1945, commit an assault upon.
Jogendra Narain De, Assistant Sub-Inspectpr of Police 
by pointing at him and pressing against him, the said. 
Jogendra Narain De; a dangerous weapon, to wit, a .45 
.o~liber Thompson submachine gun, under threat of death. 

j3pecific{ltion 4: In 
/ 

that Captain Robert D. 
. 

Ellis, Air Corps,
Office Strategic Services, Service Unit Detachment 505, 
acting in conjunction·with First Lieutenant Jack H. 
Gilmore, Signal Corps, Office Strategic Services, . 
Service Unit Detachment 505, and Private First Class~ 
Frederick J. ·Scherman, at Calcutta, India, on or about 
12 August 1945, ·grossly disorderly in Un.iform, in a 
public place, to wit, Alipore Police Station, by
creating a disturbance under threats with firearms 
in, the presence of others in 'search of a civilian 
prisoner; interfering with the orderly business of 
th~ civilian police and by forcibly disconnecting
police' telephone communications. 

Specification 5:· In that Captain Robert D. Ellis, Air Corps,
Office Strategic Services, Service Unit Detachment.505,
acting in conjunction· w1 th First Lieutenant. Jack· H. · 

.Gilniore, Signal Corps, Office Strategic Services, ' 

2 ..... 
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Service Unit Detachment 505, did, at Calcutta, .India, 
on or about 12 August 1945, commit an assault upon 
z. Rasul, Sub-Inspector of Policel by pointing at 
him, the said Z~ Rasul,. a dangerous weapon, to wit, 
a _.45 caliber Thompson. submachine gun. 

CHARGE III: Violation of the 95th Article of war. 
' 

Specif~ation: In that Captain Robert D. Ellis, .Air. Corps, 
: Office Strategic Services, Service Unit Deta~hment 505,' 

acting in conjunction with First Lieutenant Jack·H. 
Gilmore, Signal Corps, Office Strategic Services,· 

! ' 	 Service Unit Detachment 505~ and Private First Class 
Frederick J. Scherman, at Behala, India, on or about 
12 August 1945, grossly disorderly in uniform in a 
public place, to wit,.Behala Police Station, by
creating a disturbance~under threats_with. firearms 
in the presence of others, interfering with the · . 
orderly business of the civilian police, in search of 

, a civilian prisoner and by discharging firearms in·· · 
and about a public compound of the Bengal Police. 

Accused pieadednot guilty to ali Charges and Speci:t'ications.
The court. f~und him not guilty of Specifications 1 anQ.2, Charge I,· 
and .Cha.rgeI, and~guilty of Charge II and the five Specifications
thereunder, and gU'ilty of Charge III and its Specification. The 
accused was sentenced to be dismissed the service and to forfeit 
all pay and allowances due or to become due. The reviewing author
ity approved the sentence· and forwarded the r_ecord of trial pur
suant to Article of War 48. The confirming authority approved
the findings or guilty of all Specifications of.Charge II, and 
Charge II, .and approved so much or the findings of gullty of the·--··· ·
Specification of Charge III, and Charge IJ;I, as involves a finding
of· guilty thereof. in violation of Article of ·war 96. The sentence 
was confirmed and the record forwarded pursuant to Article.of War 
50i. . . . . . . . . . ' . . ' . \. . '... .. . 

) . 

. -3~ . The review of ·the Theater Judge Advocate. contains a 
comprehensive summarization of the evidence which, ¥rith appropriate
modii'ications, is adopted as paragraphs 4 and 5 of. this holding.· 

. 4 •. The accused is Branch Chief with the- Office Strategic 
 
Services-, SU - Det. 505, and has been stationed· at APO 465 
 
(Calcutta, India) -~ince. 21 February 1945 (Pros. E:x:. 7).


' 	 . . ~ .'-, 	 .. \. 

. , . On 12 August 1'945,. at about 9:45 P.M. ,· Jogendra Narain De, 
Assistant Sub-Inspector of Police; was on duty in the Behala 
Police·Station, Ca1~-utta;India {R. 10). MokammalHossain was 

... . .. -· . '' ' 
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the clerk on duty (R. 18). Ram.·sevak Singh was .the sepoy on 
 
duty as ~olice sentry at the gate. H.e was armed with his rifle, 
 
No. 601 (Pros. Ex. 2; R. 25). The accused, accompanied by

Lieutenant Gilmore, Private First Class Scherman, and a servant, 
 
drove up to the gate in a jeep. . The three soldiers were armed 
 

.v.ri.th·tommy guns. ,Singh ordered them to halt but they took no 
 
notice.of him and entered the station. Singh then went to the 
 
door of the stat.ion. The three men pointed their weapons at him 
 
and tried to take his rifle. Lieutenant Gilmore wrested the 
 
rifle from Singh and put it in the jeep. The weapon wa~ not 
 
returned to Singh. The value of the ri.fle is about Rs. 29 .r'. • 
 
{Pros. Ex 5; R. 43, R. 24-28). · 
 

· Gilmore entered the police station, pointed his tommy gun 
at Sub-Inspector· Jogendra Narain.De, ·caught him by the right
hand and took him into the next room. Accused·and Scherman then 
came_ into the. second room (R. 10-12)~ Accused was armed with a 
pistol (R. 19) while Scherman had a tommy gun (R. 12). Accused 
and ·Scherman searched the room, 'two prisoners 1 cells and the 

'stolen property room, while Gilmore stood.on the.threshold of the 
 
room with his arms, a :pistol and tommy gun. According to the 
 
Indian witnesses, the accused and his companions were searching.

for a certain Davis, sometimes referred teas Davis Driver (R.

12-13, 16). V.7hen they entered the· room in which Hossain was _ 
 
working, the accused and Scherman said to Hossain, "Wnere is 
 
Davis •. Produce him at once" (R. 19). Not finding Davis, accuse.d 
 
and Scherman took.Hossain out the ba'ck door (R.13, 20). Lieu

tenant Gilmore pointed his tommy gun and pistol· at Inspector De, 
 

.the muzzle.of the gun touching the Inspector's ear and said, "You 
will'die, you.will die,. you will die,) if.you don't P.,roduce Davia 
Driver". The Inspector was frightened that the gu1~ .. n:ight go off · 
accidentally (R. 13-14, 16). Inspector De· noticed that his ·. 
'sentinel, Constable Singh, who earlier had been a'rmed with a · 
musket, ·was now standing unarmed on the veranda (R. 14) •. Gilmore 
then fired two shots toward the outside and called Singh'iriside.
The accused and Scherman took' Inspector De· and Hossain upstairs . · 
to the constables' quarters which they searched...· Several shots 
were. hes.rd; two of them bein~ fired by Sche~an, in the presence ·.. 
of accused, on the stairway· (R. 15, 20) ~ .The .o.ccus.ed and Scherman 

·took Hossain to the second officers' quarters and; since the gate 
. wai:L lacked, told Hossain to open itJ stating that "If you don't 
·.·open·. the door. I will kill you" •. Hossain then had a servant open · 
the gate and th~· accused arid Scherman searched the room. Two . · 

··more s,.ho'ts·. were· heard, one inside and one out. · Accused and · . 
. Sc_herm.an .then went away· (R. 20-22).. From ten to fourteen shots :-/ 
were hea~~ .dur1ng·the:etit1re period (R. 27).. · 

.., 
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. On 12 .August 1945, at about 2200 hours, at the .Alipore· 
Police· Station, Calcutta, India, the accused· and .Lieutenant 
Gilmore, together Vlith an Indian boy, entered the_piice station; 
Sub-Inspector Ranjit Ray was sitting in the of'f'ice talking1to a 
private citizen on business. The accused asked if a bearer by 
narae of David had been arrested by the police. Ray checked'the 
lock-up register but could find no one under the name of David. 
Accused then said there were 'fifty men· outside wtth tommy guns 
and that the boy must be found. The accused then took his seat 
near Ray and.they discussed David's possib~e whereabouts. 
Private First Class Scher.man entered the room with a gun in his 
hand and :put the muzzle·on the right side of-Ray's neck. Ray 
:protested to accused, saying that.he was trying to help, but 
accused said nothing. Scherman then went near the telephone 
plug &nd :pulled it out of the wall. He then went into the O. C's 
(Officer in Churge} quarters and brought out the O.C's servant. 
at. the point of a gun •.. Scherman again went to ·the telephone
·plug and attempted to tear· the plug from the wire. Gilmore took 
Scher.man's gun and brought in some constables. In the meantime, 
the o.c., Rasul, entered the room and Ray introduced him to 
accused, Gilmore and Scher.men, explaining that they were trying 
to find David. The accused was present all this time (R. 34-39).
Sub-Inspector Zowadur Rasul, Officer in Charge of the .Alipore
Police Station, had been l;,ying ·sick in his quarters when he· heard 
the noise in the office. He got up and entered the office. There 
he saw the accused sitting in front of Sub-Ins:oector Ray. 
Scherman was behind Ray with.the telephone wire in his hand and 
was trying to 'tear it up. _Gilmore was standing on the staircase 
with his fingers on the triggers of his two guns and pointed one 
of them et Rasu,l. The secona was pointed at Ray_ and the others 
in the office. Scherman wrapped the vdre around a cha,ir leg and 
pulled the plug from the wire. The accused and his companions 
then left the police static~ (R. 37, 29-33). · . · 

, On 12 August.1945 at about 2200 - 2230 hour~, Fouzder. Singh,
police constable of V!atgunj had just finished his work and was 
walking home from Kidderpore Road to Munshigunj Road_ by way of 
the steps • .An .American soldier got.out of the· jeep, standing 
some distance· away, .. came up· be.hind Singh and took his police 
belt. Singh did not want to give up his belt, but.en unidenti 
_fied soldier came ·up and pointed a tommy gun at him~ Tw-o or 
three shots were fired and they then drove off. The·man'who 
took the belt:was Lieutenant Gilmore. The jeep bore the No. 
505. Singh'~ belt was No. W-36, Calcutta Police, and its. value .. 
is about Rs •. ~13 ~Pro~. Ex. 6; R. 39_-43) •· . · , 

•. \ <'6 ' l . . . 

.·." Qn 13 Au st 1945, K. C. J?ashook, Agent,.C.I.D., was investi 
·_ · gating the aforementioned events. The accused came into the. 

o1'tioe 01' the'Commanding Officer, OSS Det. 505, and. stated that 
. he.was the person involved in those incidents. Fro:m tp.ere- ,they· 

~· ,: ' 
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proceeded to Camp·Z, where the accused is Branch Chief, and the 
accused there made a voluntary statement to Agent Bashook. 
This statement was made without inducement, reward, thre2ts or 
promises of any kind (Pros. Ex. 7; R. 44-45)~ In this state~ent 
the accused stated that on 12 August 1945, in the afternoon, he 
had a few-drinks; at about 2000 he heard that two civilian 

·employees named David and Henry had been involved in some trouble 
with"the. civ,ilian police; that Lieutenant Gilm,ore said he was 
going out to g¢t David; that, after dinner, at the Orderly Room 
he noticed Lieutenant Gilmore, Private First Class Scherman and 
two others opening the safe and taking out some weapons; accused 
said nothing and later made up his mind to accompany Lieutenant 

·Gilmore to the police station; accused had taken his pistol and 
went over to the jeep which contained Lieutenant Gilmore, Private 
First Class Scherman and Henry. This was'about 2130 hours; the 
accus.ed. drove the je~p to the Behala Police Station, .entered the 
office on the ground floor an\J. asked if David was confined there;·, 
when accused got out of the jeep to' enter the police station he 
noticed that Private First Class Scherman had a to::mny gun vdth a 
clip in it and was carrying the gun in ready position; in the 
police station l:l.Ccused explained that P,e did not want to cause 
any trouble; he heard a commotion and a lot of people entered 
the room; Lieutenant Gilmore was outside and accused assu.fned he 
was armed; a guard accompanied hL."D. while he searched the living 
quarters in the building and then returned to the other building 
and went up the stairs'to the first floor (second story); at. 
this·time accused hec:.rd.several bursts of gun fire just outside 
the police station; .upon going outside he'noticed a group of · 
peo~le near~the entrance to the office; Lieutenant Gilmore and 
Private First Class Scherman Were among them; accused and the 
others then drove to the Alipore Police Station at the suggestion

·of, one of the Indians in the office.. Accused and Lieutenant. 
Gilmore entered into the station and ·asked-for David;_ Private 
First Class Scherman .·entered, carrying his tommy gun; after a 
lengthy discussion with·the Indian in charge they left the police 

. station and Henry (another Indian employee) directed them to 
 
David's home near Kidderpore Bridge; Lieutenat; Gilmore went with 
 

·Henry and they returned with David and the four of them'returned 
io the camp where a medical technicia·n treated David. Th.e . 
weapons wer;e turned over to the Sergeant of the.'Gue.rd and accused 
went to bed; accused's weapon was loaded but had no shell-in the 

··chamber and he.never. used it that night; the __ accused had author
ity to bear arms on duty. and was· on official ··business when he 

- went to the. Behala Police Station; accused and the others were 
:1n full_ control of their :t'aculties at ail times during that 

·· evening and were. not under the influence of alcohol; accused did 
not· authorize .the discharge of weapons by Lie-qtenant Gilmore and. 
Privat·e First Class Scherman and told them to cease using them; 

... 
~ 6 - .. '. 
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Lieutenant Gilmore is authorized to carry weapons outside the 
 
camp but Private First Class Scherman is not;·the accused had 
 
no intention of using any force at the police st&tion and the 
 
guns were not taken for that purpose. _ 
 

5. First Lieutenant Gilmore stated that on 14 August 1945 
accused was Chief of theJ~.o. Branch for OSS in·Calcutta• This 

· included both the downtown area and area Z where Lieutenant 
Gilmore ~ra.s stationed and of which he was the Commanding Officer.' 
Henry and David were two Ind:tans employed by accused and Lieu
tenant Gilmore as bearers and coolie pushers and were, sometim.es, 
used as informers. On 12 August it was learned by Henry that 
David was locked up by the police. Accused fllld Lieutenant Gilmore 
left· the camp for the purpose of asc_ertaining if that was so. · 
Lieutenant Gilmore had bail money with him. Accused was armed 
with a .45 pistol.\ .Accused and Lieutenant Gilmore went·to the 
Behala Police Station where Lieuten_ant Gilmore, in the absence 
of the accused, relieved Ram Sevak.Singh of his musket. Lieu
tenant Gilmore did some firing on the front steps and "emptied"
his weapon. The accused did not threaten any one at the Behala 
Police Station. The accused made an off-hand-statement that 

. there should be no more firing. Upon arriving at the Alipore

Police Station, Private First Clas_s Scherman was told to remain 
 
in-the jeep. Privc;.te First Class Scherm.an's tommy Bll.Il was not 
 
loaded. · Lieutenant Gilmore had a tommy gun but accused did not. 
 
Lieutenant Gilmore took constable Fouzder Singh's buckle near 
 
David's house_. Accused did not help Lieutenant Gilmore. in this, -

and did not know for some ·time thereafter that witness even had 
 
the buckle. - Lieutenant Gilmore intended ·to return the rifle he 

had taken fromRam-Sevak Singh.- Lieutenant Gilmore exhibited 
 

-·the bail money at the Behala Station. on -one occasion. Vi.1hen Lieu
tenant Gilmore put the rifle· in the-jeep tpe accused got into the 
jeep. Lieutenant Gilmore_ intended to return the r.ifle all the 
time.but couldn't do so immediately because they were followed 

AY the M.Ps •._ The three of them weTe -dressed in uniform at 'the 
 
time of the_ inoidents,. Lieutenant Gilmore took the police _ 


. constable's belt and buokle as a souvenir. At- the time he took 
· the belt and buckle the other two were in the•jeep about 35 to 
; 50 feet away. The accu~~d drov~ "the jeep at-all _times (.R. 47-5'5}. 

. . . . ' 
\ . . ... 

The accused, upon being advised of his rights, eleoted to 
take the-stand and make a sworn statement. He stated that on 12 
August 1945, at abo~t 2000 hours; he ,accompanied Lieutenant Gilmore 
to assist in making bail for David. ·_He took his .45 ]>istol · · 
because he always carried it at-night. Upon arriving at the 
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Behala Police Station he informed the men_ in charge of their 
mission. He talked to De and Ghatak and to Constable Hossain~ 

-- all of whom seemed very co-operative. Hossain conducted accused 
and Private First Class Scherm.an to various parts of the building
which they searched. He did.not see Lieutenant Gilmore threaten 
De or take a rifle from the sentry, Ram Sevah Sing, nor did he 

· threaten. anyo:p.e himself. While at Behala he heard weapons fired, 
(R. 56-5.7}. Both Lieutenant Gilmore and Private First _Class 
Scherman had tommy. gu~s at Behala. He made no effort to take 
Scherman's weapon after the latter_ fired in the s.ir from the 
steps. _The constable was not afraid·. Scherman had obviously
been drinking (R. 59-60).· From Behala they went to the Alipore
Station. He discussed wi.th Lieutenant Gilmore the previous
firing of weapons and got the impression that the situation was 
under control and there would be· no-more-shooting. Gilmore put- _ 
_the clips for·- the_ tommy'_ guns .in the glove compartment of _;the_ 
jeep. At Alipore they parked the jeep and_told Scherman-to stay,
in it.- He entered the station, wearing· his pistol, anO. talked 

··to Ray-. -Ray. was helpful and had f-our prisoners brought into the 
room. He did not see Lieutenant Gilmore point a weapon at anyone
(R. 57}. Lieutenant Gilnlore had left his tommy gun in the- jeep 

__ 	 at -Alipore, but subsequently Private First_ Class Scherman came 
 
in with his tommy gun, and.as Ray seemed nervous, Gilmore took 
 
the gun away from him (R. 61}. - He saw_ Privat~ First .Class · 
 
Scherman pull a plug out of. the wall but did not think: it-- _ 
 
serious (R. 62); -Ray told them that often a boy would be , 
 
picked up and then released and suggested that David m:ight_be 
 
at home. They then drove to David's home and stopped at the 
 
steps lee.ding to Kidderpore Bridge, wliere Lieutenant Gilinore 
 

·and Henry went into a small house and returned with~David. The 
 
two boys·were put in the jeep, after which Lieutenant 0-ilmore 
 

·again 	 left for a short time. After lea~ing Behala the accused 
became aware of the rifle in the jeep, but it was not returned 
that night because the M.Ps were following them. It seemed 
best to all of them that it be returned next morning. and_ the 
accused did return it, of his O'Wll volition, _at S~Ch time (R. 58}.
Accused and Lieutenant Gilmore had Rs. 1000 bail money, which 
they exhibited at Behala -(R. 62-63}. The accused was the senior 
officer present and drove the jeep (R. 59). He never fired his 
gun at any time (R. 61). 

6. It is not nec_essary to reca:pi tul8.te the facts di~closed 
by the tei;>timony above sUmm.arized. That testtmony clearly
establishes the series of assault_s, the taking of pr_operty, and
the disor'derly, condu_ct, by various members of the group of .. which 

- the accused was a member, all .as alleged in tne Specifications. 
<> 	 ' ' 
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However, since the evidence does not show that the eccused 
:personally joined in every v>ronsful act alleged, the chief 
question· fo:c determinction is whether he was incUvidually 
accounte.ble encl crLriinally res:;::ionsibl·e for the unlc,wf'ul acts 
of his associr::tes. Before passing upon that netter,. it may be 
noted th:::.t there was testimony, albeit contradicted, that the 
accused vms personally involved in the taking of police sentry 
Singh's rifle, for he is shown to have been threatenins the 
sentry with a tOIIlillY cun at the time 'Gilmore sei.zed th.e v1eal)on. 
Since ·the court could credit such testimony~ which we may not 
v:eigh, the ,accused wa.s .conseq_uently, .as to such offense, a 
:princi:::;>al in the first deGree and rightfully found :SUilty 
thereof. It may also be observed t'hat the personal :pertici-. 
potion of the e.ccused. in the tal:in~; of the rifle at the Behala 
Police StQtion, as well as the accused's person~l insistence, 

. in intem:perate 10ne;uage, that Ds.vid ~e produced,. tJ:i..e,t he 
(accu:;;ed) be o.llowed to search certain quarters for David 
end his subsequent threats while making the search, was conduct 
of an unruly and disorderly nature, not to mention its defiant 
and arrogant chs.racter. · 

V!e novr turn to. the question whether the accused was legally 
found guilty of the offenses individually :perpetrated by his · 
com:pe.IJ.ions. It j.s conclusively established, and conceded by 
the accused hiil!Self, that the pur::;;iose of the enterprise upon 
which the .Americans err,barked; was 0 to obtain the release of . 

·David. Such objective, if to be accomplished by lawful.means 
through legitiretate channels, was not· illegal. Hovrever, the 
evidence justifies the assuruption that more WQS intended than 
the :peaceable be.iL11ent of ~n unfortunete prisoner~ The conduct 
of the accu.sed £md com::i;iany throughout !reasonably warrants its 
interprete.-tion as me.nife,sting. a co::nmor~ design to defy e.uthority. 
P.ppere:itly, David v:as to be produced· by a. show of armed force, 
calculated at le&st to over-awe i:t' not, in. fact,· to strike t_error 

... 	 j_nto the ·souls of Calcutta's stalwart Q.J.8.rdians of the peace·. 
The validity of this vievr is attested by· the type and number of. 
weapons selected for. the asserted "peaceful" 'liberation· of the 
incnrcere.ted David, e.s well as. the menacing manner in which they. 
were displayed and dischi:,rged in the presence of those entrusted. 
with the pres.ervation of lo.w and order. The venture. thus under
teken was not innocent in character but ·one unpleasantly remin
iscent of·certain malodorous end sinister enterprises engineered· 
by lawless elenents in the late· un-la.'l!ented prohibition era.. · 
The evidence is patently susceptible of a finding that the · 
accused co~bined with Gilmore and Scherman to commit a-wrongful 
act, and acted with preconcer.t in its atte:n.pted fulfillment • 

. ... The lavr concerning crimina.i responsibility in such a situation. 
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is well defined. In Vol~ 1, McClain on Criminal Law,· ·sec. 1961 
it is stated: · 

~ .. : ~. 

"It results frotn.' the principle s.tated. in· the. 
preceding section that every one conneQted W1th· ·· 
carrying out.· a, common design to.· co:rpmit a criminal .. 
act· is concluded and bound by the a ot of any member 
of the opmbine.tion: perpetrated -in the. prosecution ' 
of the· common design~ : But· it is ]lo.t.. nec'essary that ·v . 

the crime ·comm! t teli shall. have been originally ' . . 
intended• .Each is accountable for all the a6ts of ·: .. 
the· others. done in carrying out the common purpose,_,·· . 

.whether.: such. acts were originall.y.. ccintemplated ·or 
not,· .it they were· the natural. and proxima~e. result· . 
of carzying out su,ch purp9s.e.; and the· question whether 

; tl;le .result is the natural and. probable ·e:f'.fect. of the' 
·wrongful· act intended is ~or the· jury"• 

. , 
,.. 	 ;, .. 

The same riilif.is thus stated in :pa.r .. 258, Vol.· l, Wharton's 
Criminal .Law, l.2th· Ed., p. 343: · · · . . _· · · . 

. . · !'.. 
 
. ·"All those who assemble themselves· together

with an intent to commit a wrongful'. act, the exe
cution whereof' makes. probable in the nature of. things 
a crime not :.specifically.designed, but_ incidental· to 
that which was the' object of the confederacy,, are . 
responsible ·for such· incideptal ·crime". (See also-

responsible. for,.and rightfully·found guilty of> the assaults 

CM· ~T 63,0,, Thomas) .. . . . ·~ .. - . 

· / 
. 
. 

· 
. 

· 
. 

· 
.. 

· t'rn~er the .Principle above enunciated, the accuse~ was .clearly·. 

alleged in Specifications.) and .4 Of :Cb;arge II•.- In· addition,. 
it must. l:;>e noted that ..accuse51 was actually present·,. under 'arms; 
and-was making insoJ_ent· demands at· the very times the assaults 

. were COI:lIIl.itted•. He :rm.de no ef'fort .to prevent ·any violence but, 
oli the contrary,- he refused,.when appeal· was made to hi.Ip., to 
remonstrate with his· companions or to interfere ·with .their " 

'..turbulent endeavors. ~As the _senior or:f'.icer present·; he was, . 
1under military regulations, .in command of'· his military inferiors 
·and responsi bJ.e for their proper behavior.. His duti.:.thus became 
to .curb their· unlawful activities, not to. countenance them. His · 

.. 	 non-interfe.rence may only· be. considered to have been designed by
him.and.to have,.in fact,· operated·,··1r not as an_actua.1 incite..;..·' 
ment to their.lawless. conduct, at least a:s -an encouragement:to . 
and protect:i,on, of the malfeasants. I 'For such reason he, must. . 
rightly accept responsibility for .the as~aults committed by his . 

. subordinates (par.· 246; Vol. ·1, Wharton's. Criminal Law, 12th Ed.) •. 
. 	 . ·.· .. . . . .. 

http:have,.in
http:him.and.to
http:riilif.is
http:OFFICE.OF
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The scm.e considerations '2Jply to the disorderly conduct ~llesed 


in S1)ecification 4, Chc-'.rge II and the· Specifics.tion, Cha.rge III, 
 
c..s appl~T · to the assaults, and the c.ccused VlaS rightfully found 
 
euilty of such. SpecificLtio.ns. · 
 

Specificntion 2, Cht:rge II,, 2.lleges that accused, in con

junction with Lieutenant Gilnore, took a belt buckle from 
 
Constable Fouzder Sinch. The evidence discloses that Lieutenant 
 
Gilmore was.the person who actually relieved the conste.ble of 
 

ithis :property while an unidentified pcrty pointed a tommy gun. 
It may not be c..ssumed the.t the unidentified individue.l was the 
accused end, conseq,ue1;.tly, for the purpose of this opinion, it 
must be considerec~ the. t he W!:iS not actually on the scene, but v:as 
in or nee.r the jee11 c.t the time of the wroncful taking. The 
appropriation wc.s accomplishe·d at neither of the two police 
stations to which the accused went thet nie.:ht,. but was near some 
steps lee.ding to the Kidderpore Bridee. ·.At such time the con-. 
stable wa.s not officially ·connected with the suwosed detention 
of D~vid, and the theft cannot be said to have had any ponnection 
i·'ii th, or to have been incidental to, the efforts to liberate the 
latter. Nor can it be considered th.Elt this offense ws.s one 
which might reasonably have been anticip11.ted. would be committed 
in cerrying out the unlawful· enterprise in .which the accused 
orie;:lnc'.lly pe.rticipe.ted. But _even thoueh the accused may not. be 
cril'llinally linble for this theft on the theory the:t the offense 
was incidental to that which was the specific object of the · 
original confederacy, ·may not .the inference. justifiably be drav,n 
that ·he aided and abetted in its co,;:n11ission? If so, he is still 
guil tY, as a principal. As to ·what constitutes ·aiding end c:.b etting, 

· the·following citations are_ pertinent: 

·"'Aiding and abetting' in the sense that those 
vrords are used in cri!'.linal lew contemplate conduct 
calculated to incite, encourase, or assist th' :per
petrution of a crime• * * * as a gener~l rule they 
comprehend all assistance rendered by acts or words 
of encouragement, incitement, or support, or presence, 
actual or constructive, with pre-concert, v;ith the 
intention of rendering assistc.nce if necessary" (22 
Co:i:?pus Juris Secundu:ni, p. 158). 

"Keeping watch while a crime is being perpetrated 
so as to fncilitate the escape of the actual perpe
trator or to prevent his being interrupted is an aiding 
and abetting and renders one guilty as a principal in 

.the second degree" (ibid, p. 161). 
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We are vrell. aware tba t mere presence of an accused at the scene 
of a crime, if he t~kes no part by word.o~ act, and in the 
absence of pre-concert, is not a sufficient basis for an infer
ence of his participation therein as an accesso~y or principal 
(CM 205564~ Rose, 8 B.R. 197,· 199). Hov.-ever, the presence of 
an accused at the commission of a c:rime by another is evidence 
to be considered in deterrn.ining Y!hether he qid, in fict, aid or; 
abet its per:petrc..tion, c.....'ld "it has been held that presence, 
corn.:;;ianionsllip, and conduct before and c.fter the oftense are cir 
cumstc.nces from which one's participation in the criminal intent 
may be·inferred" (22 Corpus Juris Secundum, p. 161). Jl.n analysis 

.of the evidence in the instant case reveals a situation ·which 
reasonably imports th&t the accused was more than merely present 
at the scene of the crime •. He drove the jeep to a spot some 35. 
or 50 feet from the place where the theft occu~ed and the:r:e 
parked it. T1No of the three occupants of the car, not one, 
accosted the const&ble and un·ceremoniously relieved him of his 
official insignia. At the conclusion: of the theft the two 
miscreants r~turned to the jeep, from which shots were then 
f'ired precluding the bereaved constable from approaching the 
vehicle. After all this had transpired the accused drove the 
car and its occupants away from the scene. We are of the opinion 

.	t.hat ,from such fc..cts the court was ·warranted in drawing the infer
ence that the accused did aid and abet the commission of the 
offense and thereby participated therein. 

7. The two charges of disorderly conduct alleced respect
ively in Specific&tion 4, Charge II, under the 96th Article of 
l/.'ar, and the Specification, .Charge III, under the 95th Article 
of V!ar include, as constituent eleTIJ.ents thereof, assaults which 
are elsewhere separc:~tely charged as violations of Article of V'ar 
96. The finding of guilty as to ·disorderly conduct charged as a 
violntion of Article of War 95 was ultl:::i1ately approved as being 
in violc:tion ·of Article of Viar 96. To the 'extent tffi t the dis
orderly conduct consisted in making e.ssaults~ elsev:here separc;.tely 
alleged, multiplicity is involved {par. 27, MC:M 1928), although 
it was not legally ob jectiono.ble to have chc'.rged, in the first 
instance, the iden.tical acts o.s a viol&tion of both Articles of 
V'ar 95 and 96, since ari officer may properly be convicted. under 

·both of these Articles of V.'ar ·on the same facts (cf er.A 252775, 
.Te.mes, 34 B.R. 189, 193; CM 238771, Lineburger, 24 B.R. 345, 
350). However, no duplicr.tion involved in the instant cc.se can 
be said to have resulted either in harm to the accused or in 
prejudice to his substantial rights. Inasmuch as each Specifi 
cation alleged a viol2.tion of the 96th .Article o""'f 'v:rar, since the 
acts the;rein che:'.rged constitute conduct prejuo.icie.l to e;ood order 

- -.and were of ·such nature as, to bring discredit upon the mill tary 
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service9 a conviction upon any one of'suchSpecifications would 
. warrant the sentence· of dismissal. Consequently, the sentence 

is supported by the record and the punishment impdsed can in no 
sense be said to be illegal· or unwarranted (cf CM 220398, Yeager,
12 B.R. 397·, 401; CM 235258, Smith, 21 B.R. 355, 367). . . . . '· ~ 

' .. . ' . . \ 

8. The charge sheet shows the pre~ent age of the accused 
 
as 29 y-ears. ~:{le enlisted as an aviation cadet.31March1942. 
 
He was appointed·Seco:i;i.d Lieutenant, Air Corps, AUS and entered 
 

·Upon· active. duty on 21 Novemoer 1942. There is no evidence of 
· p;r:eyious coz;tvi~tion. · · 

9~.·· The court ~as leg~lly constituted and had jurisdiction
of the-accused. and.the offenses charged. No errors injuriously
affecting the substantial rights of the· accused were committed 
during the· trial. I~ -is the opinion of the Boa.rd of' Review that 
the. record of trial is legally s.ufficient -to support the findings 
as confirmedand the sentence. 'Dismissal is authorized upon a 
convict'ion or· Article of war 96. 

.. ·,. '~ 

~· . \ 
 -· 
 
• ·1, ....... i , •• 
 

J\ldge Advocate 

'' 

I . 

~.,.....--'!'~,.._...,,,,,.......,~,_.,~""-'---,__.'--' Judge Advocate 
 

. : .. -_11 _, If ~ ,
4 ~ , Judge Advocate 

:":::f'-....--=.--~F~o-n~t-r-o-n--~----~~ 
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•(386) 

CM IBT 762 (Ellis, Robert D.) 1st Ind. 

BRANCH -OFFICE OF THE JUDGE ADVOCATE GENERAL with USF, IBT, APO 
885, o/o PM, New York, N. Y., 29 Novemb~r 1945. · . 

-TO: Commanding General, United States Forces, India-Burma 
/ Theater, APO 885, u.·s . .Army. . 

. ·1. In the case of Captain Robert D. Ellis; 0-733293, . 
Air Corps, AUS, Office Strategic Services, Service Unit,. 
Detachment 505, attention is invited to the foregoing'.· .. 
holding by the Board of Review established in this. Branch. 
-Office of The Judge Advocate General that the record of. · 
trial is legally sufficient to support t.he findings as 
confirmed and the sentence,· which holding is hereby approved
.and· .concurred in. Under the provision's (!f Article of War 
50L you now have authority to order the execut.ion of the 

>Bent enc e. - · .. · · · · · 

....· 2. When copies ·.of ·the" published orders are forwarded 
to -this offie e; - they should be accompanied by the foregoing. 
holding and this indorsement. For convenience of reference . 
end to tacilitate attaching copies of the:published orders 
to· the record in this case, it is requested that the file 
nUillber of· the record appear in ·brackets at tbe end of the 
published order as follow$: _ (CM ,IBT 762). / · 

. . . 
·"Assist 

----·-···--....·--'·~--------·--- ..-·. - .. -~-" 

(Sentence ordered execl,lted. GCW 44, IBI', 29 Nov 1945) . 
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