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"Military Law, from its early origin and
historical associations, 1its experience of
many wars, its moderation in time of peace,
its scrupulous regard of honor, its
inflexible discipline, its simplicity, and
its strength, is fairly entitled to
consideration and study{--and thisl is

a belief of the author which he trusts his
readers will share."

William W. Winthrop*

* Preface to the W. WINTHROP, I MILITARY LAW wvi
(Washington, D.C.: W. H. Morrison Law Bookseller and
Publisher, 1886).
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CHAPTER ONE

INTRODUCTION

On September 17, 1787, the Constitution of the
United States was signed at Independence Hall in
Philadelphia by delegates from the 12 States who partici-
pated in the Constitutional Convention.! The delegates
to the Convention had agreed that the proposed Constitu-
tion would become effective when nine States voted to
approve it. 0On June 21, 1788, New Hampshire, the ninth
State; ratified the Constitution by a vote of 57 to 47,
and on that date a new form of government for the United

States of America became a reality.?

! The State of Rhode Island was not represented at
the Constitutional Convention.

2 The Constitution was ratified by the original 13
States on the following dates:

Delaware. . . . (30 unanimous) . . December 7, 1787
Pennsylvania. . (vote 46 to 23). .December 12, 1787
New Jersey. . . (38 unanimous) . .December 18, 1787
Georgia . . . . (26 unanimous) . . .January 2, 1788
Connecticut . . (veote 128 to 40) . .January 8, 1788
Massachusetts . (vote 187 to 168). February 6, 1788
Maryland. . . . (vote 63 to 11). . . April 28, 1788

South Carolina. (vote 149 to 73) . . . May 23, 1788
New Hampshire . (vote 57 to 47). . . .June 21, 1788
Virginia. . . . (vote 89 to 79). . . .June 26, 1788
New York. . . . (vote 30 to 27). . . .July 26, 1788

North Carolina. (vote 184 to 77) .November 21, 1788
Rhode Island. . (vote 34 to 32). . . . May 29, 1790



Eleven days later, on July 2, 1788, the Second
Continental Congress was advised that nine States had
ratified the Constigution of the United States.® The
documents of ratification from the nine States were
referred "to a comimittee of the Continental Congress]l
examine the same and [to] report an Act of Congress for
putting the . ; . constitution into operation in pur-
suance of the resolutions of the late federal Conven-
tion."*

Three and a half weeks later, on July 28, 1788,

committee consisting of Edward Carrington, Pierpont

to

a

Edwards, Abraham Baldwin, Samuel! Allyne 0Otis, and Thomas

Tudor Tucker, presented the following recommendation to

the Centinental Congress:

That the first Wednesday in January
next be the day for appointing electors
in the several States which have or shall
before the said day have ratified the
said constitution; that the first
Wednesday in [Februaryl] next be the day
for the electors to assemble in their
respective states and vote for a presi-
dent and that the first Wednesday in
March be the time and , the
place for, commencing proceedings under

S. BLOOM, THE STORY OF THE CONSTITUTION 87 (Washington,
D.C.: United States Constitutional Sesquicentennial
Commission, 1837).

3 34 JOURNALS OF THE CONTINENTAL CONGRESS 281
(Washington, D.C.: U.S. Government Printing Office,
Roscoe R. Hill, ed., 1937).

¢ Id.



the said Constitution.?

The committee made no recommendation as to where the new
Government should sit and left a blank space in their
recommendation concerning this matter. The subject of
where the Government should be located was to become a
topic of considerable debate and discussion.® Among the
cities proposed were Philadelphia, New York, Baltimore,
Lancaster, and Annapolis. "The problem was soived by the
resolve of September 13 fixing the time for the several
steps in the election and New York as the place of
meeting for the new administration."?

On Wednesday, February 4, 1789, the Electoral
Coliege met in New York City and unanimously elected
General George Washington to be the first President of
the United States of America. On April 30, 1789,
President Washington was inaugurated, and on March 4,
v1789, the first Wednesday in March, the Constitution
became effective and a new government was established.

Provisions for tHe creation of the land and naval
forces were an important part of the new Constitution.
The Framers of the Constitution all agreed, especially

after the experience of the American Revolution, that a

2 Id. at 359 (blank space in the original>.

¢ Id. at 359, 367, 383, 3895, 402, 415-18, 455-57,
481, 487-88, 485-97, 515-19, 521-22.

7  Id. at viii. See id. at 521-23.



national military force was necessary to preserve,
protect and defend the republic from attack by foreign
nations. The Frameys also were in agreement that the
military should be governed and controlled by the
Congress, and they provided in the Constitution that
Congress should have the power to "make Rules for the
Government and Regulation of the land and naval Forces."®

This power, set forth in Article 1, Section 8,
Clause 14 of the Constitution, was taken almost verbatim
from Article IX, Section 4 of the Articles of Confedera-
tion, which provided that the "United States in congress
assembled shall . . . have the sole and exclusive right
and power of . . . making rules for the government and
regulation of the said land and naval forces, and
directing their operations."? In granting to Congress
the power to make rules for governing the armed forces,
the Framers gave Congress authority to create a criminal
justice sttem for the military and to enact rules
regarding its aoperation.

On September 29, 1789, pursuant to the provisions
granted to it by the Copstitution, the Congress of the

United States enacted. the American Articles of War of

@ U.S. CONST. art. I, §8 8, cl. 14.

? U.S. ARTS. OF CONFED. art. [X, sec. 4 (1778),
reprinted in J. GILMORE, ARTICLES OF CONFEDERATION AND
CONSTITUTION OF THE UNITED STATES AND NOTES OF A COURSE
OF LECTURES ON THE CONSTITUTION OF THE UNITED STATES
22-23 (Washington, D.C.; James Blakey, 1891).



1789.1° Thus, exactly 208 days after the formation of
the new Government, the nation had--in addition to a
federal court system and numerous state court systems--a
military court system which was empowered to try soldiers
who were charged with committing criminal and military
offenses while serving on active duty in the armed forces
of the United States. The Articles of War of 1789 were
much like the Articles of War of 1776. What is signifi-
cant about the Articles of War of 1789 is the importance
Congreés placed on having a special code of criminal
conduct for the military, and the speed with which
Congress acted to put such a code in place.

In the beginning, the number of soldiers in the
states who were subject to court-martial jurisdiction
under the American Articles of War were few. In 1789
only 672 soldiers were on active duty in the army, and
the navy had been disbanded.!? Today, the number of
those who are subject to court-martial jurisdiction is
significant indeed. OQOver two million men and women who
are presently serving in the armed forces of the United
States are subject to‘the military criminal justice
system~-a group larger than the number of citizens

subject to criminal codes in the States of Alaska,

te See infra notes 346-64 and accompanying text.

11

ee generally infra notes 133-207 and accompany-
ing text for a discussion of the four stages in the
development of the law of court-martial jurisdiction.

wn




Wyoming, Vermont, Delaware, North Dakota, South Dakota,
Moﬁtana, Nevada, New Hampshire, Idaho, Rhode Island,
Hawaii, Maine, New Mexico, Utah, Nebraska, and West
Virginia.?!?

Some commentators have stated that "military
justice is the largest single system of criminal justiée
in the nation, not only in time of war, but also in time
of peace."* This observation is based on the fact that
the armed forces consist mostly of young men from 17 to
40 years of age, a group which statistically at least is
responsible for committing the highest number of crimes
in the nation.t'*

During World War [, many young men and women
serving in the armed forces were tried by court-martial
for committing criminal and military offenses. "There
were about eighty thousand general court-martial convic-

tions during the war, an average of nearly sixty convic-

12  STATE DEMOGRAPHICS: POPULATION PROFILES OF THE
50 STATES VI! (Homewood, Illinois; Dow Jones-lrwin, The
American Demographics Magazine Editors eds., 1984). See
Cook, Courts-Martial: The Third System in American
Criminal Law, 1978 S. ILL. U.L.J. 1. In World War I1I,
there were over 12,300,000 young men and women who served
in the armed forces and who were subject to the military
justice system. Karlen & Pepper, The Scope of Military
Justice, 43 J. CRIM. L. CRIMINOLOGY & POLICE SCI. 285,
286 (1952).

'3 Karlen & Pepper, The Scope of Military Justice,
43 J. CRIM. L. CRIMINOLOGY & POLICE SCI. 285, 298
(1952).

ve Id. at 286-87.



ticns by the highest form of military court, somewhere in
the world, every day of the war.™!Sd In addition, many
service members were tried by special and summary

courts. By the end of the war, it is estimated that
approximately "two million convictions [(werel handed down

by American courts-martial."teé

In the almost 200 years that have passed since
the first American Articles of War were enacted-in 1789,
the jurisdiction exercised by military courts has been
the,subject of much litigation in both civilian and
military courts. During periods of armed conflict and
especially during the Civil War, World War [, World
War II, the Korean War and the Vietnam War, those charged
with committing military offenses frequently challenged
the exercise of jurisdiction by military courts.

In the last 30 years, the number of decisions
rendered by courts on the subject of court-martial juris-
diction has increased dramatically.'?” This is due in
part to the enactment by Congress of the Uniform Code of

Military Justice of 1950, to the creation byvCongress of

13 . GENEROUS, JR., SWORDS AND SCALES: THE
DEVELOPMENT OF THE UNIFORM CODE OF MILITARY JUSTICE 14
(Port Washington, New York: Kennikat Press, 1973)
{hereinafter cited as SWORDS AND SCALES].

1a 1d.

17 Not all are pleased with this development. See
e.g2., Heinl, Military Justice Under Attack, 110 ARMED
FORCES J. INTER. 38 (June 1973).



http:dramatically.17

the United States Court of Military Appeals, to a number
of important decisions handed down by civilian and
military courts, anq to the trend in recent years toward
the civilianization of the military justice systenmn.

The enactment by Congress of the Uniform Code
of Military Justice is the major reason for the growth of
litigation on the subject of court-martial jurisdiction.
The new Uniform Code of Military Justice, commonly
referred to as the Code or UCMJ, was signed by President
Harry S. Truman on May 5, 1950!? and became effective on
May 31, 1851.1'°

The Uniform Code of Military Justice was a major

reform in military law.2° [ts purpose was to consolidate

18 Act of May 5, 1950, 684 Stat. 107 (current
version at 10 U.S.C. 88 B801-940 (18983)).

The Uniform Code of Military Justice was
enacted as part of the act of 5 May 1950 which
contained 16 additional sections. It was
thereafter revised, codified, and enacted into
law as part of title 10, United States Code,
by the act of 10 August 1856 . . .

MANUAL FOR COURTS-MARTIAL, UNITED STATES, 1969 (REV.
ED.), App. 2, Uniform Code of Military Justice, at A2-1}
(Washington, D.C.; U.S. Government Printing Office, 1869)
(footnotes omitted). The MANUAL FOR COURTS-MARTIAL,
UNITED STATES, 1984 (Washington, D.C.; U.S. Government
Printing Office, 1984) omits this interesting bit of
legislative history. The Uniform Code of Military
Justice was amended again in 1968, 1878 and 1S883.

19  Act of May 5, 1950, Art. 140, § 5, 64 Stat. 145.

29 GSee generally Hearings on the Uniform Code of
Military Justice before the House Subcommittee of the
Committee on Armed Services, 81st Cong., 1st Sess.
(1948).




the disciplinary rules.of the Army, the Navy (including
the Marine Corps), the Air Force and the Coast Guard into
a single criminal cede and to improve the overall gquality
of military justice in the armed forces. This was
accomplished in 140 articles: the first 76 of which dealt
with procedures to be followed in the operation and
administration of the military justice system, and the
remaining 64 which defined the criminal offenses triable
by court-martial.

The Uniform‘Code of Military Justice Act of 1950
established a uniform system of military justice for the
armed forces. In addition, it provided important
procedural rights and protections for soldiers and
civilians charged with violations of the Code. The
Uniform Code of Military Justice also made significant
changes too in court-martial procedure, and in the manner
in which military>court decisions are reviewed by
appelliate authorities. The Code also took steps to
eliminate command influence in military proceedings.?!

The Uniform Code of Military Justice is clearly a
major milestone in the development of military law. The

new code introduced many reforms into the operation of

21 The Military Justice Act of 1968, Pub. L.
No. 90-632, 82 Stat. 1335, and the Military Justice Act
of 1983, Pub. L. No. 98-209, 97 Stat. 1394, 1407, did
even more in this regard. See Douglass, The Judicializ-
ation of Military Courts, 22 HASTINGS L.J. 213, 218-20
(1971); Ervin, The Military Justice Act of 1968, 45
MIL. L. REV. 77, 93-94 (1969),




the military justice systemland, perhaps, has done more
to change the course of military law than any change
since the elaborate codification of military law under-
taken by Gustavus Adolphus in 1621.22

While the enactment of the Uniform Code of
Military Justice is largely responsible for the increase
in the volume of litigation on the subject of court-mar-
tial jurisdiction in the last 30 years, the simultaneous
creation by Congress of the United States Court of
Military Appeals is also responsible for much of the
development of the law in this area. The creation of the
United States Court of Military Appeals is the most
important reform included in the Uniform Code of Military
Justice. Article 67 of the Code praovided for the estab-
lishment of a Court of Military Appeals and for the
appoinfment of three civilian judges to serve on the
Court for 15-year terms. Under the Code, the judges on

the Court are to be appointed by the President, with the

22 See generally White, Has the Uniform Code of
Military Justice Improved the Courts-Martial System?, 28
ST. JOHN'S L. REV. 19 (1953); Landman, QOne Year gf the
Uniform Code of Military Justice: A Report of Progress, 4
STAN. L. REV. 491 (1952) thereinafter cited as One
Year: A Report of Progressl; White, The Uniform Code of
Military Justice--Its Promise and Performance (The First
Decade: 1951-1961): A Symposium--The Background and
the Problem, 35 ST. JOHN'S L. REV. 187 (1861); Wiener,
Courts-Martial and the Bill of Rights: The Original
Practice 11!, 72 HARV. L. REV. 266, 294-288 (1858). See
also ESTABLISHING A UNIFGORM CODE OF MILITARY JUSTICE,

S. REP. NO. 486, 81st Cong., 1st Sess. (1849); UNIFORM
CODE OF MILITARY JUSTICE, H. REP. NO. 491, 81lst Cong.,
1st Sess. (1949),




advice and consent of the Senate. The creation of the

Court of Military Appeals meant that for

"the first time

. . the decisions of the Army, the Navy, the Air Force,

and the Coast Guard were brought under a

uniform head."23

The creation of this court was the
product of the now famous Morgan Report
on Military Justice which was largely
responsible for the new code. The court
itself was apparently the result of a
compromise between those who wanted to -
put the administration of military
justice entirely in civil courts and
those who wanted it to remain a purely
military function. All aspects of the
court-martial system were to remain in
the hands of the military except faor the
final review; this last stage--the court
of last resort--was transferred to
civilian control in the form of the
United States Court of Military Appeals.
The compromise was effected and adopted
by the Congress and on May 31, 1951, the

court came into existence.?*

23 QOne Year: A Report of Progress,

supra naote 22,

at 491. o

28 ]d. at 491-92.

U.C.M.J. Art. 140b, Sec. 5, provided that the
article creating the Court of Military Appeals

should be effective on February 28,

1961.

However, the court could not act until May 31,
1951, and in fact heard the first appeal on

September 7, 1951.

Id. at 492 n.5. The United States Court of Military
Appeals is no longer technically the "court of last
resort" since decisions of the Court of Military Appeals
can now be reviewed by the Supreme Court of the United
States on "writ of certiorari as provided in section 1289

of title 28." Art. 67Ch)(1), U.C.M.J.,

10 U.S.C.

§ 867(h) (1) (1985 Supp.). Review by the Supreme Court of
Court of Military Appeals' decisions became effective on
August 1, 19584, Only those cases, however, iIin which the

Court of Military Appeals has granted a

- 11 -
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Professor Edmund M. Morgan, Jr., first suggested estab-
lishing "a court of military appeals staffed with
civilian judges" on November 8, 1919 when he testified
before a Subcommittee of the United States Senate
Committee on Military Affairs, which at the time was
conducting hearings on military justice.?® Thirty-two
years later his proposal became a reality.2¢

The impact of the United States Court of Military
AppeaLs on the development of military law has been

tremendous. Since September 7, 1951, the Court of

review may be appealed to the Supreme Court of the United
States; cases in which the Court of Military Appeals has
refused to grant a petition for review are not appealable
to the Supreme Court. [d. See infra note 204 and
accompanying text. ’

23  Sutherland, Edmund Morris Mgrgan: Lawyer-
Professor and Citizen-Soldier, 28 MIL. L. REV. 3, 4
(1865). See Testimony of Edmund M. Morgan, Jr., Yale Law
School, Hearings on S. 64 Before a Subcomm, of the Senate
Comm. on Military Affairs, 66th Cong., 1st Sess. 1371,
1381-86 (1819), reprinted in Morgan, Military Justice, 24
MD. STATE B. ASS'N. 187 (19189).

2 Act of May 5, 1850, ch. 189, art. 687, 64
Stat. 129-30. See also Act of June 15, 1868, Pub. L. No.
80-340, Sec. 869(a), 82 Stat. 178-79; SWORDS AND SCALES,
supra note 15, at 58-63. Initially, the drafters of the
Uniform Code Military Justice considered naming the new
Court the "Judicial Council™ or the "Supreme Court of
Military Appeals.™ Ultimately, the drafters settled on
the name "The Court of Military Appeals" which was
proposed by the Navy Judge Advocate General. Hearings an
H.R. 2498 Before a Subcomm. of the House Armed Services
Comm., B8ist Cong., 1lst Sess. at 1276-78. In 1968,
Congress changed the title of the Court to the "United
States Court of Military Appeals." Act of June 15, 1968,
Pub. L. No. 90-340, 82 Stat. 178.




Military Appeals has acted in over 50,000 cases and has
rendered more than 4500 opinions.?? While the number of
opinions rendered by the Court is small in comparison to
the approximately three million courts-martial tried
since 1951, the Court's contribution cannot be measured
in terms of numbers alone. What the Court has done
through its decisions is to exercise firm control over
military law and the operation and administration of the
military justice system.2®

In exercising its supervisory power over military
courts and military law, the Court of Military Appeals
has protected and preserved the Constitutional.rights of
men and women serving in the armed forces and has ensured
that the operation of the military justice system is fair
and impartial.2?°®

From its inception the Court of

Military Appeals has been an activist

judicial body. Notwithstanding jurisdic-

tional limitations and the lack of

express authority, the court proclaimed
early that its duty was to see that all

27 See generally ANNUAL REPORTS OF THE U.S. COURT
OF MILITARY APPEALS AND THE JUDGE ADVOCATES GENERAL OF
THE ARMED FORCES AND THE GENERAL COUNSEL OF THE DEPART-
MENT OF TRANSPORTATION PURSUANT TO THE UNIFORM CODE OF
MILITARY JUSTICE FOR THE PERIOD 1851 TO 1884. For a
discussion of the these annual reports, see SWORDS AND
SCALES, supra note 15, at 86-92.

28 Gale v. United States, 17 USCMA 40, 42, 37 CMR
304, 306 (1967).

2% United States v. Frischholz, 18 USCMA 150, 152,
36 CMR 306, 308 (1967).




courts-martial were conducted fairly and
that it possessed authority to supervise
the administration of military justice.
By first filling the gaps in military
jurisprudence, then invalidating Manual
provisions and finally by judicial
rulemaking, the court has expanded its
powers and exercised supervisory control
over military justice.3°

The United States Court of Military Appeals, thus, has
been a major force in the growth and development of

military law and the law of court-martial juz‘iéch'.ction.’l

3¢ Willis, The United States Court of Military
Appeals--"Born Again®", 52 IND. L.J. 151, 158 (1976)
[hereinafter cited as "Born Again"l. See alsag SWORDS AND
SCALES, supra note 15, at 73-85.

The Court of Military Appeals, with the
entire hierarchy of tribunals which it heads
« + » is properly to be viewed as a specialized
legislative court, comparablie to the United
States Court of Customs and Patent Appeals
. . {(Tlhe Court of Military Appeals
appears to us to be court in every significant
respect . . . . Certainly Congress intended
that in its dignity and in its standards of
administering justice the Court of Military
Appeals should be assimilated to and equated
with the established courts of the Federal
system.

Shaw v. United States, 209 F.2d 811, 813 (D.C.C. 18954).

31 See generally Walker & Niebank, The Court of
Military Appealg--1ts History, Organization and Opera-
tion, 6 VAND. L. REV. 228 (1853); "Born Again", supra
note 30, at 151; The "Born Again" Court of Military
Appeals, 8 JURIS DOCTOR 20 (March 1978); Brosman,
Foreward: Comments by the Court--The Court: Freer Than
Most, 6 VAND. L. REV. 166 (1953); Latimer, Foreward: Com-
ments by the Court--"Good Cause™" in Petitions for Review,
6 VAND. L. REV. 163 (1953); Quinn, The Court's Responsi-
bility, 6 VAND. L. REV. 161 (1953); Larkin, Professor
Edmund M. Morgan and the Drafting of the Uniform Code, 28
MIL. L. REV. 7 (1965); QOne Year: A Report of Progress,
supra note 22, at 495-96; Ghent, Military Appellate
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Like the Court of Mi}itary Appeals, the United
States Courts of Military Review also have played an
important role in the development of military law and the
law of court-martial jurisdiction. Article 66 of the
Uniform Code of Military Justice Act of 1950 set forth
the jurisdiction, makeup and operation of the Boards of
Review for the various services.3®* The Boards of Review
were first established in 1918 and heard cases . until 1969
when they became known as the "Courts of Mititary
Review, "33 Today--

{tlhere is a separate Court of Military

Review for the Army, Navy, Air Force and

Coast Guard, each consisting of one or

more panels of three judges each.

Although Article 66(a) permits civilian

members of these tribunals, only the

Coast Guard . . . and . . . the Navy

{have hadl any civilian judges. The

judges are appointed by the various Judge

Advocate Generals and are senior military

attorneys.3*
It is only since the enactment of the Uniform Code of

Military Justice in 1950 that the decisions of the Boards

of Review, and later the Courts of Military Review, have

Processes, 10 AM. CRIM. L. REV. 125, 130-35 (1971).

32  Act of May 5, 1950, art. 66, 64 Stat. 107, 128.
See generally, Fratcher, Appellate Review in American
Military Law, 14 MO. L. REV. 15, 48-69 (1948); Hodson,
Courts-Martial and the Commander, 10 SAN DIEGO L. REV.
51, 68-69 (18972).

33 Art. 66, U.C.M.J., 10 U.S.C. 8§ 866 (1883).

34 "Born Again", supra note 30, at 154 n.186.
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been systematically recorde¢ and indexed, widely dis-
seminated, and regularly reviewed by the United States
Court of Military Appeals. The result has been an
impressive number of decisions--more than a quarter of a
million~--dealing with all aspects of military law, many
of which are persuasive and of important precedential
value.3®3

The decisions of the United States Court of
Military Appeals and the Courts of Military Review have
contributed greatly to the development of the law of
court-martial jurisdiction. But the increase in the
amount of litigation on the jurisdiction of military
courts is also due to decisions of the federal civilian
courts.

The federal district courts and thevfederal
circuit courts of appeal have rendered many decisions in
recent years on all aspects of the iaw of court-martial
jurisdiction. A quick review of the statutory provisions
of the Uniform Code of Military Justice found in the

United States Code Annotated reveals a wealth of deci-

sions on the subject of the jurisdiction of courts-mar-

tial.3¢ Almost all of the court-martial cases decided by

38 See Currier & Kent, The Boards of Review of the
Armed Forces, 6 VAND L. REV. 241 (1853); Ghent, Military

Appellate Processes, 125, 127-30 (18971).

3¢ GSee Arts. 1-140, U.C.M.J., 10 U.S.C.A. 88 801-
940 (1983).




Article I!]l courts are base¢ on petitions for extra-
ordinary relief filed after an accused has exhausted
his military remedies. The great majority of the
petitions raise jurisdictional gquestions. The issues
most often raised by military accuseds are whether the
court-martial had jurisdiction over the person and
whether the court-martial had jurisdiction over the
of fense. The main contribution of the federal courts in
this area has been in creating a federal standard for
judicial review of military cases by the civilian courts;
and in performing the important function of exercising
civilian control over the military justice system.

Recent decisions of the Supreme Court of the
United States, which have limited significantly the scope
of jurisdiction exercised by military courts, also have
contributed to the increase in the number of cases
decided in this area. In the 1950's and 1960's, the
Supreme Court decided a number of important cases
involving the exercise of court-martial jurisdiction.
The result of these decisions was a significant reduction
in the kinds of offenses, and the types of persons that
could be tried by court-martial. The importance of these
decisions, and the significance of the involvement of the
federal courts in reviewing military cases, is the idea
of civilian control of the military and the participation

of civilians in the administration and operation of the



military justice system.

The general trend in recent years toward the
civilianization of the military justice system also has
contributed to the growth of litigation on the subject of’
court-martialrjurisdiction. The term "civilianization of
military law"™ was coined by Professor Edward F. Sherman
in 1870 and is "defined as [thel process whereby civilian
concepts of justice, procedural and substantive, are
gradually adopted or assimilated into the court-martial
system."3? The effect of this trend has been to make the
military justice system less military in its orientation
and more civilian in its approach to procedural and
substantive matters.

The litigation that has occurred as a result
of the changes in the last 30 years has produced a
substantial body of law on the subject of court-martial
jurisdiction. Much of the law can be found in the
opinions written by military and civilian judges. More
law is found in constitutional provisions, in federal
statutes, in military regulations, and in opinions of the
Judge Advocates General of the various services.

The case law on the subject of court-martial
jurisdiction has developed around five elements of

jurisdiction--each of which the government must prove

37 “Born Again", supra note 30, at 162. See
Sherman, The Civilianization of Military Law, 22 U. ME.

L. REV. 3 (1970).




by a preponderance of the eyidence before a court-martial
judgment can be given legal effect. To prove that a
court-martial has jgrisdiction, the government must
establish: first, that the court was properly convened;
second, that the cpurt was properly constituted; third,
that the court had jufisdiction over the person; fourth,
that the court had jurisdiction over the offense; and
fifth, that the sentence adjudged is within the jurisdic-
tional limits of the court's sentencing power.3®

The léw of court-martial jurisdiction consists
of various rules and regulations governing the exis-
tence and interpretation of these five elements. In the
end, issues of military jurisdiction are always the
same!: Was the court properly convened and properly
constituted? Did the court have jurisdiction over the
person and the offense? And is the sentence adjudged
within the jurisdictional limits of the court's sen-

tencing power?

3¢ See Rosen, Civilian Courts and the Mititary
Justice System: Collateral Review of Courts-Martial, 108
MIL. L. REV. 5, 6 (1985). If the government fails to
prove one or more of these elements, the court-martial

judgment is void and can not be given effect. If the
only jurisdictional defect is that the sentence adjudged
is more severe than the jurisdictional limits of the

court permit, the sentence will be reassessed to comply
with the jurisdictional limits (United States v. Price,
48 CMR 645, 646 (AFCMR 1974); United States v. Zunino, 15
USCMA 179, 180, 35 CMR 151, 152 (1S64)) or the case will
be returned to the trial court for a rehearing on the
sentence (United States v. Beard, 18 USCMA 337, 338, 40
CMR 91, 892 (1969)).




The issues are easy.to identify, but they are
not always easy to resolve. Difficulties arise because
much of the law on ;he subject of court-martial jurisdic-
tion is in the form of judicial opinions. When judges
disagree, or decide to change a rule, or announce the
creation of a vague new standard, the law becomes
unclear, and for a time, at least, confusing.

In the past, for example, military judges have
disagreed with judges on the federal circuit courts of
appeals as to whether off post drug offenses are subject

to military court jurisdiction.3? O0On occasion too, the

59 See e.g., United States v. Beeker, 18 USCMA 563,
565, 40 CMR 275, 277 (1969)(off post drug offenses held
service connected and triable by court-martial) and Cole
v. Laird, 468 F.2d 829, 833 (5th Cir. 1872)(off post drug
of fense held not service connected and not triable by
court-martial). The disagreement between military and
civilian courts over whether or not off post drug
of fenses are service connected and triable by court-
martial was settled temporarily in 1976 when the United
States Court of Military Appeals ruled in United States
v. McCarthy, 2 M.J. 26 (C.M.A. 19786), that it was
abandoning its ruling in Beeker. In McCarthy, the court
stated it would no longer follow Beeker and, instead,
would examine the facts of each drug offense in light of
the criteria cutlined by the Supreme Court of the United
States in Relford v. Commandant, 401 U.S. 355 (1971). 2
M.J. at 29. By 1980, however, the Court of Military
Appeals had "come to the conclusion that almost every
involvement of service personnel with the commerce in
drugs is 'service connected'.”" United States v. Trot-
tier, 9 M.J. 337, 350 (C.M.A. 1980).

In the Military Justice Act of 1983, Congress,
because of its concern about the amount of drug abuse in
armed forces, added a new article, Article 112a, to the
‘Uniform Code of Military Justice prohibiting the use,
possession, manufacture, distribution, importation, or
exportation of dangerous drugs. The new article also
prohibited the introduction of dangerous drugs into an
installation, vessel, vehicle, or airplane when under the
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Court of Military Appeals has reversed itself as it did
recently in the area of continuing jurisdiction.*® In
addition, the Supreme Court of the United States has made
changes in the law affecting the jurisdiction of military
courts, as when it held that civilians could not be tried
by courts-martial during peacetime,*! and when it ruled
that offenses had to be service-connected before they

could be subject to trial by court-martial.*?2

control of the United States. Art. 112a, U.C.M.J., 10
U.S5.C. §912a (Supp. 1985). See MILITARY JUSTICE ACT OQOF
1983, S. REP. NO. 53, 98th Cong., 1st Sess., 29 (1983).
The wrongful use, possession, introduction or manufacture
of a dangerous drug is punishable by a dishonorable
discharge, total forfeitures, reduction to the lowest
enlisted grade and confinement at hard labor for 2 to 5
years, depending on the nature of the drug involved.

The wrongful distribution, importation, or exportation of
a dangerous drug is punishable by a dishonorable dis-
charge, total forfeitures, reduction to the lowest
enlisted grade, and 10 to 15 years confinement at hard
labor, depending on the nature of the drug involved. See
App. 12, Maximum Punishment Chart, MCM, 1884, at Al2-4.

4° United States v. Clardy, 13 M.J. 308, 316
(C.M.A. 1982) overruling United States v. Ginyard, 16
USCMA 512, 516, 37 CMR 132, 136 (1867). See alsa United
States v. Hedlund, 2 M.J. 11, 13 n.1 (C.M.A. 1876)
overruling United States v. Everson, 19 USCMA 70, 71, 41
CMR 70, 71 (1969).

41 See e.g., United States ex rel. Toth v. Quarles,
350 U.S. 11, 23 (1955)(discharged serviceman held not
subject to court-martial jurisdiction); Reid v. Covert,
354 U.S. 1, 5 (1957)(¢civilian dependents held not subject
to court-martial jurisdiction); Grisham v. Hagan, 36!
U.S. 278, 280 (1860)(civilian employee of the government
held not subject to court-martial jurisdiction).

42 Q0'Callahan v. Parker, 395 U.S. 258, 274 (1969)
(nonservice connected offenses committed in the United
States held not triable by court-martial); Relford v.
Commandant, 401 U.S. 355, 369 (1971)(offenses committed
by serviceman on or at the geographical boundary of a
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Judicial activity of_this kind complicates the
rules governing the exercise of jurisdiction by courts-
martial and makes it difficult to resolve questions of
military jurisdiction. New changes in the law of
court-martial jurisdiction recently announced by the
United States Court of Military A.p]:yeals,‘3 and statutory
changes enacted by the Congress within the last few
years, also have added to the confusion.**

The changing nature of the law of court-martial
jurisdiction and the growing complexity of the rules and
regulations governing the exercise of such jurisdiction

has been the topic of much discussion. Since 1950 when

military post held triable by court-martial).

43 See e.g., United States v. Caputg, 18 M.J. 258,
268 (C.M.A. 1984)(reservist released from a two week tour
of active duty could not be tried by court-martial at a
later drill for offenses committed during his two week
tour aof active duty); United States v. Clardy, 13
M.J. 308, 316 (C.M.A. 1982)(offenses committed during a
prior enlistment were triable by court-martial where the
accused was discharged solely for the purpose of re-
enlisting and where his status was uninterrupted); United
States v. Trottier, 9 M.J. 337, 350 (C.M.A. 1980)(most,
if not all, off post drug offenses held to be service
connected and triable by court-martial).

¢4 See Amendments to Articles 2 and 36 of the
Uniform Code of Military Justice as part of the FY 1980
Defense Authorization: Act, Pub. L. No. 96-107, 93
Stat. 803, 810-11, and the amendments to Articles 2, 3,
4, 6, and 12 of the Uniform Code of Military Justice by
the Military Justice Act of 1983, Pub. L. No. 98-203, 97
Stat. 1394, 1407. The statutory changes in 1879 to
Articles 2 and 36 of the Code dealing with fraudulent
enlistments and fraudulent discharges, however, may have
cleared up some of the confusion concerning jurisdiction
over the persan.



the UCMJ was enacted, numerous articles and monographs
have been written on the jurisdiction of military
courts. Most deal with the Supreme Court's well-known

decisions in Relford v. Commandant,*? O0'Callahan v.

Parker,** Grisham v. Hagan,*’ Reid v.Covert,*® and United

States ex rel. Toth v. Quarles.*® Others focus on

specific aspects of military court jurisdiction or
comment on recent developments in particular areas, No
ma jor work, however, has been written on the subject of
court-martial jurisdiction as a whole.3°

The purpose of this dissertation is to review
the law of court-martial jurisdiction and to discuss

specific proposals for improving the exercise of such

43 401 U.S. 355 (1971)(offenses committed by
serviceman on or at the geographical boundary of a
military post held triable by court-martial).

4¢ 395 U.S. 258 (1969)(nonservice connected
offenses committed in the United States held not triable
by court-martial).

47 361 U.S. 278 (1960)(civilian employee of
the government held not subject to court-martial juris-
diction in time of peace for capital offense committed
overseas).

4% 354 U.S. 1 (1957)(civilian dependents held not
subject to court-martial jurisdiction for capital
offenses committed overseas).

49 350 U.S. 11 (1955)(discharged serviceman held
not subject to court-martial jurisdiction).

S¢ The United States Army publishes a Department of
the Army Pamphlet on the subject of court-martial
jurisdiction entitled MILITARY JUSTICE: JURISDICTION QOF

COURTS-MARTIAL (Department of Army Pamphlet 27-174,
May 1980». :



jurisdiction by military cogrts. What also will be
addressed is the concept of civilian control of the
military, the naturg and elements of court-martial
jurisdiction, the extraordinary writs available to
service members for challenging the exercise of court-
martial jurisdiction, and some proposals for reforming
the jurisdiction exercised by military courts.

To understand fully the law of court-martial
jurisdiction and the significance of the proposals for
reform, it is important to have an appreciation of the
concept of civilian control of the military and its
effect on the exercise of jurisdiction by military
courts. It is important too to be able to identify the
essential elements of court-martial jurisdiction and to
know how the courts have interpreted these elements in
recent decisions. And finally, it is important to be
aware of the différent types of extraordinary writs that
are available to service members and to understand how,
in granting applications for writs of assistance,
civilian judges are able to exercise control over
military tribunals.

What follows is a brief history and summary
of the law of court-martial jurisdiction and a discussion
of some specific recommendations for improving tﬁe

exercise of jurisdiction by military courts.



CHAPTER TWO

200 YEARS OF COURT-MARTIAL JURISDICTION

Laws governing the exercise of court-maftial
jurisdiction in the United States have been in existence
for almost 200 years. The earliest provisionslin the
United States defining court-martial jurisdiction appear
in the first American Articles of War of 1775. The
Articles of War of 1775 were enacted on June 30, 1775 by
the Second Continental Congress at the beginning of the
American Revolution.?3! In form and substance, the
first American Articles of War closely resembled The
Massachusetts Articles of War of 1775 which had been
passed just a few months before.3%? The Massachusetts
Articles of War, enacted on April 5, 1775, were patterned
after.the British Articles of War which had been in

existence for more than a century.33

31 The American Articles of War of 1775 are
reprinted in W. WINTHROP, MILITARY LAW AND PRECEDENTS 953
(Washington, D.C.: U.S. Government Printing Office, 2d
ed., 1896, 1920 reprint)lhereinafter cited as WINTHROP].
Winthrop's text originally was published in 1886 and was
revised in 1896.

2 1d. at 947.

s3 ee Articles of War of James [] (1688) and

the British Articles of War of 1765 reprinted in
WINTHROP, supra note 51, at 920, 93t.
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Those serving in the Colonial Naval forces in
1775 were governed by the "Rules for the Reguiations of
the Navy of the Uni#ed Colonies.”™ These "Ruies"™ con-
sisted of 40 paragraphs that were similar to the laws
which governed the British Royal Navy. The British laws
for the Royal Navy were based on the "King's Regulations
and Admiralty Instructions™ of 1731, which later "were
incorporated into national law by an Act of the British
Parliiament in 1749, "3+

The development of the law of court-martial
jurisdiction in the United States, from its earliest
English beginnings to its present form, has been exten-

sively researched and theroughly discussed.S?® In light

34 DeVico, Evolution of Military Law, 21 JAG J. 63,
65 (Dec. 1866-Jan. 1967).

3% See e.g., J. SNEDEKER, A BRIEF HISTORY OF
COURTS-MARTIAL 1-63 (Annapolis, Maryland: United States
Naval Institute, 1954); J. BISHOP, JR., JUSTICE UNDER
FIRE: A STUDY OF MILITARY LAW 80-101 (New York: Charter-
house, Inc., 1974)Chereinafter cited as BISHOP]l; Bishop,
Court-Martial Jurisdiction Over Military-Civilian
Hybrids: Retired Regulars, Reservists and Discharged
Prisoners, 112 U. PA. L. REV. 317, 319-31 (1964)[herein-
after cited as Military-Civilian Hybridsl; Wiener,
Courts-Martial and the Bill of Rights: The QOriginal
Practice 1, 72 HARV. L. REV. 1, 13-22 (1958)([hereinafter
cited as The Original Practicel; Wurfel, Military Habeas
Corpus 1, 49 MICH. L..REV. 493-505 (i851)[hereinafter
cited as Military Habeas Corpusl; Schlueter, The Court-
Martial: An Historical Survey, 87 MIL. L. REV. 129,
144-165 (1980); Duke & Vogel, The Constitution and
the Standing Army: Another Probliem ¢of Court-Martial
Jurisdiction, 13 VAND. L. REV. 435, 440-55 (1860)[herein-
after cited as The Constitution and the Standing Armyl;
Testimony of Edmund M. Morgan, Jr., Yale Law School,
Hearings on S. 64 Before a_ Subcomm. of the Senate
Comm. on Military Affairs, 66th Cong., lst Sess. 1371
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of the numerous historical studies that are available, it
is not necessary to'review again in detail the long
history of militarylcourt jurisdiction. What follows
instead is a short summary of important events in the
history of fhe jurisdiction of courts-martial and a brief
discussion of the policies that have influenced the
growth and development of the law of court-martial

Jurisdiction in the United States.

A. English Beginnings

The history of military law can be traced
back to the time of the Roman Empire3¢ and even beyond.3%?
Indeed, the "idea of a special discipline and a special
body of law applicable to the armed forces" is probably
"lals old as armies and navies" themselves.3* Unfor-
tunately, no military laws from ancient times have
survived. Evidence nevertheless suggests that laws

governing the behavior of soldiers in military service

(1919), reprinted in Morgan, Military Justice, 24
MD. STATE B. ASS'N 197 (1819)[hereinafter cited as
Military Justicel.

s¢ WINTHROP, supra note 51, at 17, 45. See
C. BRAND, ROMAN MILITARY LAW (Austin, Texas: University
of Texas Press, 1868)[hereinafter cited as ROMAN MILITARY
LAW]l: Sherman, The Modernness of Roman Military Law, 13
ILL. L. REV. 581 (1919); Page, Military Law--A Study in
Comparative Law, 32 HARV. L. REV. 349 (1919).

57 BISHOP, supra note 55, at 3.

sa id.



did exist in the sarly civilizations. GSome offenses
punishable under the early codes, like disobedience of
orders, misconduct in battle, and desertion, are still
punishable today under military law.3°? Some aof the
ancient penalties imposed, like deprivation of pay,
reduction in rank, and dishonorable discharge, are also
found in court-martial sentences today.*°

During the 5th century, the first written laws
appeared in medieval Europe.é*? The laws of the early
medieval states were modeled after Roman military laws
which appeared late in the Raoman Empire. Like other
ancient legal codes, the feudal codes made little
distinction between civilian and military law. This is
because "a state of war was the normal condition™ among
the militaristic societies of the period.*? During the

14th and 15th centuries, several elaborate codes of

3¢ ROMAN MILITARY LAW, supra note 56, at 101.
Rollman, Of crimes, Courts-Martial and Punishment--A

Short History of Military Justice, 11 AIR FORCE JAG
L. REV. 212 (196S9)[hereinafter cited as A Short History

of Military Justicel.

¢  ROMAN MILITARY LAW, supra note 56, at 103-07; A
Short History of Military Justice, supra note 59, at 212.

1 WINTHROP, supra note 51, at 17-18. See A
Short History of Military Justice, supra note 59,
at 212-13.

42 Military Habeas Corpus, supra note 55, at

494,



military justice were in existence.*?®

The most notable military code of the 17th
century was that published in 1621 by King Gustavus
Adolphus of Sweden.¢* The Code of Articles drafted by
King Gustavus Adolphus consisted of 167 articles and
is important because it became a model for the Eng}ish

Articles of War which were drafted later.s5

1. Military Ordinances

Military lawé were introduced to England by

William the Conqueror in 10686. The early laws were

The date of the first French ordonnance of
military law is given as 1378; the first German
Kriegsartikel are attributed to 1487.

WINTHROP, supra note 51, at 18.

o4 Id. at 19. See M. ROBERTS, THE MILITARY REVOLU-
TION 22-23 (Belfast, Northern [Ireland: Matjury Boyd,
1956). See also Cooper, Gustavus Adclphus and Military
Justice, 92 MIL. L. REV. 129 (1981); Military Habeas
Corpus, supra note 55, at 496-97; BISHOP, supra note 55,
at 4; E. BYRNE, MILITARY LAW 6 (Annapolis, Maryland: Na-
val Institute Press, 3rd ed., 1981)[hereinafter cited as
MILITARY LAWI; A Short History of Military Justice, supra
note 59, at 213, 214. See generally M. ROBERTS, 1
GUSTAVUS ADOLPHUS: A HISTORY OF SWEDEN 1611-1632
(London: Longman, Green & Co., 1957); N. AHNLUND, GUSTAV
ADOLF THE GREAT (Princeton, New Jersey: Princeton
University Press, trans. Michael! Roberts, 1940). The Code
of Articlies published by King Gustavus Adolphus of Sweden
is reprinted in WINTHROP, supra note 51, at 907.

¢35  There were two English Articles of War--one
Royalist and the other Parliamentary--and both were
based on the Articles of War of Gustavus Adolphus. See
generally M. ROBERTS, THE MILITARY REVOLUTION 22-23
(Belfast, Northern Ireland: Matjury Boyd, 1956); MILITARY
LAW, supra note 64, at 6.



military ordinances issued to English armies during
wartime or prior to expeditions.**¢ The military ordin-
ances, which were drawn up by the English kings, set out
rules and regulations governing the behavior of soldiers
and sailors during wars and expeditions.

The most notable of the early military ordinances
is the Ordinance of Richard [ of 1190¢7 designed "to
prevent dilslputes between [sloldiers and [slailors in
their voyage to the holy land™ during the Third Cru-
sade.*? The QOrdinance of Richard ! was only eight
sentences long, but it was direct and to the point. One
sentence simply provided that:

He who kills a man on (slhipboard,

{slhall be bound to the dead man and

thrown into the [slea: if the man is

killed on [slhore, the [sllayer [slhall

be bound to the dead body and buried with

it.e?

Few could claim that the law was not clear. The punish-

ments authorized for violations of the Ordinance were

varied and diverse; penalties ranged "from fines and

¢4 Military Habeas Corpus, supra note 55, at
495-96. WINTHROP, supra note 51, at 18.

47 The Ordinance of Richard | of 1190 is reprinted
in WINTHROP, supra note 51, at 903.

&9 F, GROSE, Il MILITARY ANTIQUITIES RESPECT-
ING A HISTORY OF THE ENGLISH ARMY FROM THE CONQUEST
TG THE PRESENT TIME 63 (London: . Stockdale, 1812).

6? ]d. See WINTHROP, supra note 51, at 803 whose
version is somewhat different.



ignominiocous expulsion from the army . . . to tarring and
feathering, loss of hand, and burial alive."??

From 1180 to 1689 important changes occurred
in English military law. The crude ordinances issued by
English kings for specific wars and expeditions soon were
replaced by more elaborate ordinances.”! In 1385,
permanent articles of war were issued in place of the
military ordinances which had been drawn up on an ad hoc
basis.”? By the time of the civil war in the mid-1600's
roya}ist and parliamentary soldiers could be tried by
court-martial for violating articles of war issued by

the King or enacted by Parliament.

2. Articles of War of 1666

The English Articles of War of 1666 were the
first Articles of War to authorize the trial of soldiers
by "General Court-martial.”?’3* Prior to 1666, English
soldiers charged with violating the articles of war were

tried by various types of tribunals! martial courts or

7o BISHOP, supra note 55, at 4.
71 WINTHROP, supra note 51, at 904.

72 The Articles of War of Richard Il of 1385
are reprinted in WINTHROP, supra note 51, at 904.
See Military Habeas Corpus, supra note 55, at 496.

7s (C. CLODE, THE ADMINISTRATION OF JUSTICE UNDER
MILITARY AND MARTIAL LAW, AS APPLICABLE TO THE ARMY,
NAVY, MARINES, AND AUXILIARY FORCES 14 (London: Jaohn
Murray, Albemarle Street, 2d ed., 1874).



councils, courts of chivalry, constable courts, and
marshal courts "from which is derived the present term
court-martial.””* The Articles of War of 1666 provided
for a "General Court-Martial™ which could try only "of-
fenses punishable by life or limb."?*% The articles also
established Regimental and Detachment courts for the

trial of less serious offenses.’?4

74 Military Habeas Corpus, supra note at S5, at
495, See generally WINTHROP, supra note 51, at 46-47;
T. MACAULAY, I THE HISTORY OF ENGLAND FROM THE ACCESSION
OF JAMES [l 93-94 (Boston, Massachusetts: Phillips,
Sampson & Co., 1856). It is not clear when the term
"court-martial™ first came into use. The Code of
Articles of King Gustavus Adolphus did not use the term
"court-martial™, but did provide for two types of
military courts: "a high Court"” and "a lower court", the
former referred to as "our highest Marshall Court."”
Arts., 138 & 142, Code of Articles of King Gustawvus
Adlophus of Sweden (1621), reprinted in WINTHROP, supra
note 51, at 907, 915, 916. King Gustavus Adolphus did
use the term "court-martial," however, in connection with
the administration of the Army. "[Tlhe first real
central office of government for the army--established in
May 1630--was called simply a Court-Martial (Krigsnatt).
This, however, was a misnomer, for in addition to its
judicial powers, it exercised numerous administrative
functions dealing for instance with recruiting, muster-
ing, and provisions of arms and equipment.™ M. ROBERTS,
I GUSTAVUS ADOLPHUS: A HISTORY OF SWEDEN 1611-1632 276
(London: Longman, Green & Co., 1957). See J. SNEDEKER, A
BRIEF HISTORY OF COURT-MARTIAL 13-14 (Annapolis, Mary-
land: United States Naval Institute, 1954); Schlueter,
The Court-Martial: An Historical Survey, 87 MIL. L. REV.
129, 139 n.34 (1980)».

78 C. CLODE, THE ADMINISTRATION QF JUSTICE UNDER
MILITARY AND MARTIAL LAW, AS APPLICABLE TO THE ARMY,
NAVY, MARINES, AND AUXILIARY FORCES 14 (London: John
Murray, Albemarle Street, 2d ed., 1874).
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3. Mutiny Act of 1689

In 1689, Parliament enacted the first Mutiny
Act.?? This act is historically important because
it allowed for the creation of a standing army in
England during peacetime--the first since the dreaded
standing‘army of Oliver Cromwell,?’® and the unlawful
standing army of James [[.7? The Mutiny Act is also
important because for the first time in English history
Parliament authorized the use of courts-martial to try
soldiers for mutiny, sedition and desertion committed in
England in time of peace. The creation of a standing
army during peacetime was not undertaken without some
reservation, however, and for centuries to follow

the Mutiny Act had to be reenacted annually.®?°

4., British Articles of War of 1774

As time passed, the Articles of War of 1666

and the Mutiny Act of 1689 were replaced by more elabo-

7?7 The British Mutiny Act of 1689 is reprinted in
WINTHROP, supra note 51, at 929, and discussed at 18-20.
See BISHOP, supra note 55, at 7-9; Military-Civilian
Hybrids, supra note 55, at 322; Military Habeas Corpus,
supra note 55, at 497-98; The Constitution and the
Standing Army, supra note 55, at 444,

78 W. DOUGLAS, THE RIGHT OF THE PEQPLE 171-72
(Garden City, New York: Doubleday & Co., Inc., 1958).

79 BISHOP, supra note 55, at 6.

8o Reid v. Covert, 354 U.S. 1, 23 n.23 (18957).
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rate articies of war and more detailed statutes governing
the military. By the 1700's English military law was
well developed and quite extensive. The English Articles
of War of 1774,%! which served as a model! for the
Massachusetts Articles of War of 1776 and the Americaﬁ
Articles of War of 1776, are representative of the status
of military law in England during the 1700's. The
English Articles of War of 1774 consisted of 20:sections
and 112 articles and extended to "His Majesty's Horse and
Foot Guards, and All Other of His Majesty's Forces in
Great Britain and Ireland, Dominions Beyond the Seas, and
Foreign Parts."9%2

By 1718, the jurisdiction of the Articies of
War was expanded by Parliament so that the articles were
applicable at home as well as abroad.®s In 1881, the
Articles of War and the Mutiny Act were joined together
into one statute--the ‘Army Act of 1881.9+* Under the Army
Act of 1881, the jurisdiction of military courts was
expanded to military offenses committed anywhere in

peacetime and wartime.

81 British Articles of War of 1774 are reprinted in
G. DAVIS, A TREATISE ON THE MILITARY LAW QOF THE UNITED
STATES 581 (New York: John Wiley & Sons, Inc., 3rd ed.,
1815)[hereinafter cited as DAVIS].

82 id.
as BISHOP, supra note 55, at 81.

L WINTHROP, supra note 51, at 20, 47; Military
Habeas Corpus, supra note 55, at 488,
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From the Ordinance of Richard [ in 1180 to
the Army Act of 1881, the exercise of military court
jurisdiction over soldiers serving in the English armed
forces expanded considerably. Under the early military
ordinances, soldiers were subject to military law only
during wartime. In time of peace, soldiers were not
subject to military law, but instead were subject to
local civilian law and the jurisdiction of the civilian
courts. Even purely military offenses were tried by
civilian courts. This because-

the common law of England knew nothing of

courts martial, and made no distinction,

in time of peace, between a soldier and

any other subject. . . . A soldier,

therefore, by knocking down his colonel,

incurred only the ordinary penalties of

assault and battery, and, by refusing to

obey orders, by sleeping on guard, or by

deserting his colors, incurred no legal

penalty at all.®*s
Under military ordinances and the early articles of war,
the problems of military jurisdiction were simple and
easy to resolve,

With the issuance of the Articles of War of 16686
and the enactment of the Mutiny Act of 1689, the scope of

military jurisdiction was broadened; English soldiers

could be tried by court-martial in wartime and peacetime

8s T. MACAULAY, | THE HISTORY OF ENGLAND FROM THE
ACCESSION OF JAMES Il 23f1 (Boston, Massachusetts:
Phillips, Sampson & Co., 1856).



for numerous offenses committed beyond the borders of
England and for crimes of mutiny, sedition and desertion
committed within England during peacetime. Under the
Army Act of 188!, the scope of military jurisdiction was
extended further to cover more offenses committed by
soldiers at home and abroad.

In short, in fhe approximately 700 year period
from the issuance of the Ordinance of Richard I in 1190
to the enactment of the Afﬁy Act of 1881, the scope of
jurisdiction exercised by English military courts
expanded considerably. In the beginning soldiers could
be tried only in time of war for violations of the ordi-
nances and only for offenses committed outside of
England. By 1881, however, English soldiers could
be tried by court-martial for violations of the Army Act

committed at home and abroad in time of peace and in time

of war.

B. The American Revolution

In the early 1700's, colonial troops who "served
with the royal-forces operating in America during the
wars immediately preceding the outbreak of the War of the
Revolutionl, that is, the Seven Year's War from 1756 to
1763, werel] subject to the British Mutiny Act and

Articles of War,"ee Later, when the American Revolution

84 DAVIS, supra note 81, at 342.
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began, the Second Continental Congress acted immediately
to raise an army and draft rules and regulations for the
government of those serving in the land and naval

forces. The Second Continental Congress was granted this
power under Article 8, Section 4 of the Articles of
Confederation which provided that the "United States in
congressbassembled shall . . . have the sole and exclu-
sive right and power . . . of making rules for the
government and regulation of the said land and naval

forces, and directing their operatibns.""

1. Revolutionary Courts-Martial

Soon after the British soldiers fired on the
local militia at the North Bridge in Concord, Massachu-
setts, on April 19, 1775, and shortly after colonial
troops were ordered and sent to Boston on June 14, 1775,
the Second Continental Congress passed tﬁe first American

Articles of War.®® The Articles of War became effective

87 U.S. ARTS. OF CONFED. art. IX, § 4 (1778)
reprinted in J. GILMORE, ARTICLES OF CONFEDERATION AND
CONSTITUTION OF THE UNITED STATES AND NOTES OF A CQURSE
OF LECTURES ON THE CONSTITUTION OF THE UNITED STATES 23
(Washington, D.C.; James Blakey, 1881).

9a [l JOURNALS OF THE CONTINENTAL CONGRESS 1774-
1789, 11! (Washington, D.C.: U.S. Government Printing
Office, Worthington Chauncey Ford, ed., 1905)(hereinafter
cited as JOURNALS OF CONGRESS].

The second Cantinental Congress having
« + o« "resolved" that a military force should
"be immediately raised,®™ to "march and join the
army near Boston," proceeded, on the same day,
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on June 30, 1775 and were amended shortly thereafter on

November 7, 1775.%% At the éuggestion of General George

to appoint a committee, consisting of George
Washington, Philip Schuyler, Silas Deane,
Thomas Cushing, and Joseph Hewes, "to prepare
rules and regulations for the government of the
Army." On June 28th following, there was
reported by the committee, and on June 30th
adopted by Congress, a set of Articles,
prefaced by a preamble reciting the causes
which had induced the Colonies to assume a
defensive attitude and raise an armed
force--"for the due regulating and well
ordering of which," it is declared, "the
following rules and orders are established.™

WINTHROP, supra note 51, at 21. The Articles of War of
1775 contained 69 Articles. For a discussion of these
articles see A Short History of Military Justice,

supra note 59, at 215-16.

89 "Sixteen additional articles were enacted
November 7, 1775." Military Habeas Corpus, supra note
55, at 500.

On November 7, 1775, "additions alterations
and amendments" were made to the foregoing
"Rules and Regulations of the Continental
Army." The action involved only punitive
articles and was no doubt compelled by the
exigencies of the service premised on months
of experience in the field. Death was added as
punishment for corresponding with the enemy,
mutiny or inciting thereto and failure to
suppress or report it; desertion to the enemy:
striking a superior officer or lifting up a
weapon or offering violence; misbehavior before
the enemy or abandoning a post entrusted to
one's care or "inducing others to do like.”" A
maximum of thirty-nine lashes were prescribed
for an additionai number of offenses. The
lashes were delivered publicly and laid on with
vigor. To add a little more life to the affair
the ends of the "cat-o-nine-tails" were often
knotted and/or the lacerated back of the
offender was washed down with salt brine.

A Short History of Military Justice, supra note 59, at
216.




Washington, Commander in Chief of the American armies,

the articles were revised again the following year.??¢

. 2. American Articles of War of 1776

In revising the Articles of War of 1775, John
Adams, a member of the committee appointed to redraft the
articles, suggested adopting the British Articles of War
in total on the theory that they had served the British

Empire well,?®! He noted that:

The revision of the Articles of 1775 was
made at the suggestion of Gen. Washington, and
the work of preparing a new code was entrusted
to a committee of Congress composed of John
Adams and Thomas Jefferson [and John Rutledge,
James Wilson, and R.R. Livingstonl. The
modifications suggested by General Washington
were submitted to the committee in his behalf
by Colonel Tudor, the Judge-Advocate of the
Army.

DAVIS, supra note 81, at 342 n.3.

71 There is some confusion as to whether John Adams
was referring to the British Articles of War of 1765 or
the British Articles of War of 1774, Winthrop contends
that the American Articles of War of 1776 were modeled
after the British Articles of War of 1765. WINTHROP,
supra note 51, at 22 n.31 and 931. Major General George
B. Davis, former Judge Advacate General of the Army,
argues that "the [British Articles of Warl of 1774 weres
probably those from which ocur own Articles aof 1775 and
1776 were obtained." :DAVIS, supra note 81, at 341.
General Davis states that:

The British Articles of War, although they
remained substantially unchanged in matters
essential to discipline, were frequently
modified in respect to details; and new
editions were issued from time to time,
especially during the last half of the eigh-
teenth century, a period during which great
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There was [in existencel] one system of
articles of war which had carried two
empires to the head of mankind, the Roman
and the British; for the British articles
of war were only a literal translation of
the Roman. It would be in vain for us to
seek in our own inventions, or the
records of warlike nations, for a more
caomplete system of military discipline.??

wars were undertaken and large acquisitions of
territory made throughout the world, involving
as a consequence the emplayment of considerable
military forces on foreign service. In
evidence of this seven sets of Articles were
issued between the years 1766 and 1775. af
these the Articles of 1774 were probably

those from which our own Articles of 1775 and
1776 were obtained.

Id. at 340-41, "This view,"™ he notes, "is sustained by
the fact that in two places our Articles of 1775 and 1778
correspond more closely with the British Articles of 1774
than with those of 1765." [d. at 341 n.1.

2 3 THE WORKS OF JOHN ADAMS 68 (Freeport, New
York: Books for Libraries Press, Charles F. Adams ed.,
1969).

There were never any Roman Articles of War, and
Adams is not correct in saying that there were. There
was no such thing as military justice in Roman times and
"{tlhere was no Roman military law, a fact which, of
course, largely accounts for the scant mention we find
made of it in Roman legal literature.™ ROMAN MILITARY
LAW, supra note 56, at 43. "Although the imperial
statutes enacted from time to time in the administration
of the armies necessarily touched upon matters of
discipline, as other statutes governed selected matters
of criminal! administration of the city and in the
provinces, in neither case was there ever attempted what
we should consider either a criminal or military code.™
Id. at 126-27. Indeed, much of the law governing the
Roman armies consisted of nothing more than discretionary
orders issued by the military commander.

Adams may have been referring to the Military Laws of
Ruffus written in the later days of the Roman Empire.
See id. at 46, 69 n.23, 126-27, 142-44, 149-69, These,
however, were not considered to be Articles of War like
the British Articles of War. While there are some
similarity between the Military Laws of Ruffus and the
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The other members of the committee agreed with Adams’
suggestion and shortly thereafter the revision committee
submitted a copy of the British Articles of War with
minor changes to the Continental Congress for approval.?s
After much debate and considerable opposition,?®*
the proposed articles of war were adopted by Congress on

September 20, 17768.%% The Articles of War of 1776

British Articles of War, the British Articles of War
were far more important to the administration of military
justice than were the Roman laws. 1d. at 144.

23 3 THE WORKS OF JOHN ADAMS 68-69 (Freeport, New
York: Books for Libraries Press, Charles F. Adams ed.,

19689).

74 Id. at 83-84.

In Congress, Jefferson never spoke, and all the
labor of the debate on those articles, para-
graph by paragraph, was thrown upon me, and
such was the opposition, and so undigested were
the notions of liberty prevalent among the
majority of the members most zealously attached
to the public cause, that to this day |1
scarcely know how it was possible that these
articles could have been carried.

1d.

?s [ JOURNALS OF CONGRESS, supra note 88, at
365-81. The American Articles of War consisted of
eighteen sections and "was the first to speak of '. . .
the respective Armies’ of the United States' and omitted

all references to the Crown."™ Military Habeas Corpus,
supra note 55, at 500.

The caode of 1776, which was an enlargement,
with modifications, of that of 1775, was also a
complete re-casting of the same; the articles
being assembled, (according to the form of
arrangement of the British articles,) under
separate Sections, each comprising the provi-
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remained in force until 18068, with the exception of minor

changes made in 1777 and 1786.°%%

3. Jurisdiction of Farly American Courts-
Martial

Court-martial jurisdiction under the American
Articles of War of 1775 and 1776 was extremely narrow.
It applied as a general rule only to soldiers and anly to

a limited number of military of fenses. Military offenses

like "theft from or robbefy of an officer, soldier, post

trader, or camp-follower [orl] forgery of the name of an

sions relating to some specific or general
subject.

WINTHROP, supra note 51, at 22. For a discussion of the
Articles of War of 1776, see A Short History of Military
Law, supra note S8, at 216-17.

?e In 1777 the "general or commander-in-chief was
given power to pardon or mitigate punishments authorized
by the Articles of War." Military Habeas Corpus, supra
note 55, at 501. See DAVIS, supra note 81, at 607 n.1,
608 n.1, 614 n.i, & 618 n.1, for notation of the changes
made in 1777. In 1786 the Articles of War were amended
to reduce the number of members required to sit on
courts-martial convened to try "offenders 'serving
with small detachments.'™ WINTHROP, supra note 51, at
23. In addition, sentences of death or dismissal, or
sentences affecting general officers, were to be referred
to the Secretary of War "to be laid before Congress for
their confirmation or dismissal. . . . " IX JOURNALS OF
CONGRESS, supra note 88, at 107. Also under the amend-
ment of 1786, convening authorities or their replace-
ments were given authority to approve and execute
all other sentences imposed by military courts. 1d. See
A Short History of Military Justice, supra note 59, at
2173 DAVIS, supra note 81, at 619.




officer”" were triable by court-martial.?”’ When these
same offenses, however, were "committed upon or against
civilians, and not at or near a military camp or post, or
in breach or violation of a military @uty or order™”™, they
were regarded "as civil rather than military offenses"
and were tried in the civilian courtﬁ."

Under certain circumstances too "persons without
military status occupying a functional relationship to

the armed forces" were subject to trial by court-martial

@7 WINTHROP, supra note 51, at 724,

e [d. Winthrop notes, however, that this rule was
not always followed:

A strict rule on this subject, however, has
not been observed in practice; and, especially
as the civil courts do not readily take
cognizance of crimes when committed by sol-
diers, military commanders generally lean
to the sustaining of the jurisdiction of
courts-martial in cases of crimes so committed
against civlian, particularly when committed
on the frontier, wherever the offense can be
viewed as affecting, in any material though
inferior degree, the discipline of the command.

Id. at 725, Professor Joseph W. Bishop, Jr., agrees with
Winthrop's conclusion. _

Certainly, plenty of heroes of the Revolution
were court-martialed for stealing the pigs and
poultry, and molesting the wives, daughters,
and maid-servants of farmers. Justice Douglas
dismissed these precedents by remarking that
many of the trials took place between 1773

and 1783--i.e., in time of war--and of the
others, that "in almost every case . . . it
appears that some special military interest
existed.” But the evidence is not really so
clear. '

BISHOP, supra note 55, at 81-82,.
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for violations 6f the Articlgs of War.?° However, most
of the trials of civilian dependents and camp followers
conducted during thg Revolution "apparently occurred in
an area of active hostilities where the civilian courts
of the struggling colonies were not effectively function-
ing., " 09

In 1775 and 1776 great numbers of American
colonists were involved in the Revolutionary conflict and
for the first time in American history, soldiers in the
service of the nation were subjected to rules and
regulations designed to regulate conduct and to maintain

good order and discipline.?!®! The scope of military

?9 See Girard, The Constitution and Court-Martial

of Civilians Accompanying the Armed Forces--A Preliminary

Analysis, 13 STAN. L. REV. 461, 483 (1960).

1eo0  1d. With regard to the exercise of military
court jurisdiction over civilians, Professor Bishop notes
that:

The first American Articles of War, faithfully
copying the British, provided that "All
suttlers and retainers to a camp, and all
persons whatsoever, serving with the conti-
nental army in the field, though not enlisted
soldiers, are to be subject to the articles,
rules, and regulations of the continental
army."” But this jurisdiction over civilians,
of some antiquity even then, had always been
restricted to time of war and usually to
places in which active hostilities were being
carried on.

BISHOP, supra note 55, at 56.

101

Henry Knox's post-war return (as Secretary of
War) recognized three classes of patriot
troops: the Continental Lines, who were



court jurisdiction during the Revolutionary War was quite
narrow. In the years of peace that followed the Revolu-
tion, the exercise of military court jurisdiction was
even more restricted. |

C. Colonists Call for Civilian Control of the
Military

The events that led to the Declaration of
Independence and the American Revolution, in addition to
the experience of the English with the Mutiny Acts, had a
major influence on the development of the law of court-
martial jurisdiction in the United States. The history
of the Revolutionary period is particularly significant
because it was during this period that the colonists’
worst fears about the dangers of standing armies were

realized; and it was during this period too that Ameri-

regulars enlisted and paid by Congress though
retaining their state designations; the
regularly enlisted state forces, amounting to
thirteen little "regular™ armies with their own
bounty, pay and promotion systems, and the
militia proper, summoned from their farms or
shops for brief service when opportunity
offered or emergency demanded.

According to the Knox return, in the year
1776, which saw the largest American forces
under arms, there were in service 46,901
Continentals, 26,000 state militia, and an
estimated 16,700 short-service militia proper,
for a total of 89,661-~-perhaps 3 per cent of
the population.

W. MILLIS, ARMS AND MEN: A STUDY IN AMERICAN MILITARY
HISTORY 35 n.12 (New York: G.P. Putnam's Sons, 1956)
[hereinafter cited as ARMS AND MEN]J].
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cans developed their strong_;ppreciation for the princi-
ple of civilian control of the military.

In the Decl;ration of Independence, the colonists
specifically cited the abuse of military power by the
"King of Britain" as one of the reasons justifying their
right to independence. In short, they charged the King
of England with rendering "the Military independent of,
and superior to, the Civil Power.":°2 Their fear of
milifary power and its use to suppress civilian freedoms
also found expression in the early State constitutions as

well.,193

102 See C., BECKER, THE DECLARATION OF INDEPEN-
DENCE: A STUDY IN THE HISTORY OF POLITICAL IDEAS (New
York: Harcourt, Brace and Co., Inc., 1922).

103 .
By the constitution of New Hampshire, it was
declared that "in all cases, and at all times,

the military ought to be under strict subor-
dination to, and governed by the civil power;"
by the constitution of Massachusetts of 1780,
that "no power can in any case be subjected to
law martial, or to any penalties or pains by
virtue of that law, except those employed in
the army or navy, and except the militia in
actual service, but by the authority of the
legislature;" by the constitution of Pennsylva-
nia 1776, "that the military should be kept
under strict subordination to, and governed by
the civil power;" by the constitution of
Detlaware of 1776, "that in all cases, and at
all times, the military ought to be under
strict subordination to, and governed by the
civil power;" by that of Maryland of 1776,
"that in all cases, and at all times, the
military ought to be under strict subordination
to, and controcl of the civil power;™ by that of
North Carolina, 1776, that the military should
be kept under strict subordination to, and
governed by the civil power;"™ by that of South
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It was the colonists' deep-seated fear of
military power and their strong desire for civilian
control of government that largely accounts for the
limited scope aof jurisdiction exercised by military
courts in the late 1700's and early 1800's. And it is
this same fear of military power and desire for civilian
control of government which caused the Supreme Court of
the United States in the 1950's and 1960's to restrict
severely the exercise of military court jurisdiction over
civilians and nonservice connected offenses.

At the time of enactment of the American Articles
of War of 1775 and 1776, and more particularly during the
Constitutional Convention, the colonists greatly feared
the presence of standing armies. They knew, that too
often in the history of man, military forces had snuffed
out the freedoms and liberties of the very people they

were supposed to protect and safeguard.!®* The history

Carolina, 1778, "that the military be subordi--
nate to the civil power of the State;" and by
that of Georgia, 1777, that "the principles of
the habeas corpus act shall be part of this
constitution; and freedom of press, and trial
by jury, to remain inviolate forever."”

Argument of Petitioner in Ex parte Milligan, 71 U.S. (4
Wall.) 2, 37-38 (1866).

104 See generally THE FEDERALIST No. 41 (Madison)
271 (Middletown, Connecticut: Wesleyan University Press,
Jacob E. Cooke, ed., 1961). "[Georgel] Washington warned

that: 'Mercenary Armies . . . have at one time or
another subverted the liberties of allmost all the Coun-
tries they have been raised to defend . . . . ! 26 THE

WRITINGS OF GEORGE WASHINGTON [388 (Westport, Connect-
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of the Roman Empire was a good example.

1. The Lesson of the Roman Empire

From their feading the colonists knew that
"the Roman Republic began with a citizen army, [and that]l
after the overthrow of Carthage, Rome took on imperial
ambition and magnitude."!°® The colonists were aware
that the Roman army was largely responsible for_Rome's
greatness; and they were aware toc that, in the courée of
conquering its enemies, the Roman army had taken control
of the republic as well.t0¢ In its pursuit of greatness,
Rome, in short, traded a civilian form of government for
a government run by the m;litary. In the end, it was
clear to the colonists that "the liberties of Rome proved

the final victim of her military triumphs.™t°?

2. The Role of the Military in 18th Century

ngland

in

In addition to their familiarity with Roman
history, the colonists were conscious of the very

important role played by the military in the Government

icut: Greenwood Press, Publishers, John C. Fitzpatrick
ed., 1938).1" Reid v. Covert, 354 U.S. 1, 24 n.43 (1957).

tes Mijlitary Justice, supra note 55, at 1989.

1046 [d.

to7 THE FEDERALISTS No. 41 (Madison) 271 (Middle-
town, Connecticut: Wesleyan University Press, Jacob
E. Cooke, ed., 1861).



of the British Empire. It is true that after 1688,
civilians controlled the military during periods of
peacetime, but the military nevertheless still played an
important role in the affairs of the government.!°?®
England had become wealthy and powerful as a result of
its involvement in many wars, and much of the English
Government's success in this regard is attributable to
the accomplishments of its militarybforces. In. sum, the
military was critical in protecting the nation from
external dangers, for acquiring new territories and
colonies, and for implementing the national policies of
the Government.:!°?

English military strength in the 18th century

was impressive indeed.!!'® The English Navy was first-

108

After the Revclution of 1689, Parliament had
undertaken to control the establishment of
standing armies in peacetime, but it had not
attempted to usurp the power of the Crown to
exercise command and direction over the army.

The Constitution and the Standing Army, supra note 55, at
447. :

10% ARMS AND MEN, supra note 101, at 18. See
Earle, National Defense and Political Science, 55
POL. SCI. Q. 481, 482 (1940).

110

Both the British Army and the Royal Navy, as
the colonists confronted them in 1775, were
established institutions, hammered by frequent
wars into experienced and well-organized
military instruments, much more efficient

and effective under the conditions of their
times than later generations have realized.



rate and probably, at the tjme, the finest in the
world., And the English Army was strong too; in fact, it
is said that "the ngarest analogy to [thel world conquer-
ing army of the Roman Republic [was] the English Army of
the eighteenth céntury."“l The probliem with English
military strength, from the colonists' point of view, was
that it was controlled by the King and his ministers, and
not by the Engliish people.

In the 18th century, the King of England was
still a major force in the structure of English Govern-
ment.!!'? He and his ministers conducted foreign policy

and decided when war was necessary and appropriate.??s3

ARMS AND MEN, supra note 101, at 15.

t1t Military Justice, supra note 55, at 200,

t12 ARMS AND MEN, supra note 101, at 186.

113

In theory, at least, the conduct of foreign
policy and war was the prerogative of the king,
not of the community. In practice, the king
was no doubt prompted by those powerful
national economic or political interests which
have always governed chiefs of state, no less
than by his personal and dynastic ambitions.
But the theory that war was the king's rather
than the community's business helped to confine
its scope and destructiveness. "In England, "
Tom Paine scornfully declared, "a King hath
little more to do than to make war and give
away places; which in plain terms is to impov-
erish the nation and set it together by the
ears.™ . . . .

It was the king's task to protect the
national interest, the national honor and the
national safety against invasion. To enable
him to fulfill it he was allowed, very grudg-
ingly as a rule, the funds necessary to procure
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When King George 11l decreed that "he was determined to
smash by force [thel rebelliocous war manifestly being
carried on" by the American colonists!'!'* and tock steps
to accomplish this end, the threat that the King of
England might someday use his military force against his
own citizens became a reality. In 1776, when British
troops were stationed in Boston and military governors
invoked military rule, the colonists' worst fears
concerning the dangers 6f standing armies were re-

alized.*?5s

his "king®'s ships" and the proprietary battal-
ions of "his" army. Such forces, both because
they were expensive and because of the ever-
present danger that the king would use them to
tyrannize over the great domestic interests,
were only cautiously expanded in time of danger
and were reduced as rapidly as possible upon
the cutbreak of peace.

1d.

114 J. FLEXNER, GEORGE WASHINGTON: IN THE AMERICAN
REVOLUTION (1775-1783) 65 (Boston, Massachusetts: Little,
Brown & Co., 1967).

118  The heart of the objection to rule by the
military had been eloquently stated by Samuel Adams, in
1768, who protested against the British army stationed in
Boston:

+ + +let us then assert & maintain the
honor--the dignity of free citizens and place
the military, where all other men are, and
where they always ought & always will be plac'd
in every free country, at the foot of the
common law of the land.--To submit to the civil
magistrate in the legal exercise of power is
forever the part of a good subject: and to
answer the watchmen of the town in the night,
may be the part of a good citizen, as well as
to afford them all necessary countenance and
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3. Colonial Fear of Military Power

The lessons of Roman history and the colo-
nists' own experiences in fighting the British army had
convinced them beyond any doubt that standing armies were
a menace to republican institutions and civil free-
doms.!'!'® They bhelieved that the great danger posed by
standing armies was that they could be used byICertain
groups in society to exercise control and authority over
other groups in the community.?!? In 1775 and 1776, the
colonists considered themselves the victims of just such
coercion.,!!®

In light of the past and their own experi-
ence, the colonists were convinced that civilian control
of the military was absolutely necessary in a republican
form of government. Later in drafting the Constitution
of the United States and in drawing up the Bill of
Rights, the cqmmitment of the colonists to the principle

of civilian control of the military was very much in

support: But, to be called to account by a
commoen soldier, or - any soldier, is a badge of
slavery which none but a slave will wear.

W. DOUGLAS, THE RIGHT OF THE PEQOPLE 173 (Garden City, New
York: Doubleday & Co., 1958).

116 ARMS AND MEN, supra note 101, at 39, 86.

117 See Reid v. Covert, 354 U.S. 1, 24 (1957).

t1e 14, at 27.



evidence.?*!?

The memories of British abuse of military
power were still fresh in the minds of the framers
who gathered in Philadelphia on May 14, 1787 to revise
the Articles of Confederation. In reforming the Arti-
cles, the framers were determined to take steps to insure
that the future exercise of military power by the Govern-
ment of the United States would always be subjéct to

civilian control.

4, Steps Taken to Insure Civilian Controgl
of the Military

In drafting the Constitution, the framers

gave Congress the power to "provide for the common
Defence and general Welfare of the United States."t!?2?°
The framers also gave Congress the power to raise and
support an army and a navy, but provided with regard to
the army that "no Appropriation of Money to that Use
shall be for a longer Term than two Years."!'2! [n
addition, the framers gave Congress the power to "make

Rules for the Government and Regulation of the land and

119 See supra note 101, and accompanying text.

120 U,S. CONST. art. I, 8 8, cl. 1.

121+ yY,S, CONST. art. I, § 8, cl. 12, This is
similar to the English practice of reenacting the Mutiny
Act annually. See supra note 80 and accompanying text.



naval Forces."t22 Congress_too was given power to
call up the state militias when necessary "to execute the
Laws of the Union, ;uppress Insurrections and repel
Invasions. ™23

The President of the United States, a civilian,
was made the "Commander in Chief of the Army and Navy of
the United States, and of the Militia of the several
States, when called into the actual Service of the United
States."!'?*4* He also was given the power to appoint
officers in the Army and Navy with the advice and consent
of the Senate,'!?® and he was charged with insuring that
the laws of the United States are "faithfully exe-
cuted. "t 2¢

In the Bill of Rights, further controls on the
use of the military power were added in an effort to
satisfy the fears of American citizens who believed that
nct enough had been done to eliminate the possibility of
military interference in the lives of private citizens.
In response to these fears, the Second Amendment was

added to the Bill of Rights guaranteeing to the people

122 |J,S., CONST. art. I, 8 8, cl. 14.
t23  y,S. CONST. art. I, § 8, cl. 15,

t24 U.S. CONST. art. II, § 2.

123 .[_.

t24 Y.S. CONST. art. II, 8§ 3.



the right "to keep and bear. Arms."!?27

The Third Amendment was added to the Bill of
nghts for the same reason. It provided that "Neo
Sﬁldier shall, in time of peace be quartered in any
house, without the consent of the Owner, nor in time of
war, but in a manner to be prescribed by law."t28

It is because of the colonists' great fear of
standing armies that the exercise of military power in
the United States today is under the strict control of
the civilian community.*?2? In light of the colonists'
precccupation with the principle of civilian control of
the military, it is not surprising that military tribu-
nals during the Revolution were restricted, as they are

restricted today, "'to the narrowest jurisdiction deemed

absolutely essential to maintaining discipline among

127 U.S. CONST. amend. 11.
t29 yY,S, CONST. amend. I11.

It is significant that since the Bill of
Rights no constitutional amendment has dealt
with a military subject. Apparently, the
American people have continued satisfied with
the views expressed in this field by the
founding fathers.

W. AYCOCK AND S. WURFEL, MILITARY LAW UNDER THE UNIFORM
CODE OF MILITARY JUSTICE 13 (Chapel Hill, North Carolina:
The University of North Carolina Press, 1955).

129 See generally, Comment, Civilian Control: New
Perspectives for New Probiems, 49 [ND. L.J. 654, 655
(1974); Sherman, Legal Inadequacies and Doctrinal
Restraints in Controlling the Military, 49 IND. L.J. 539,
580 (1974).




troops in active service.'" 3° The idea of limiting the

scope of jurisdiction of military tribunals to the
narrowest possible yimits began with the American
Revolution and has continued to be an important theme in
the development of the law of military court jurisdiction
in the last 200 years, although at times (during the
Civil War, during the early 1900's, and after World War

IT, for example,) Congress seemed to have forgotten the

principle. 3!

D. Court-Martial! Jurisdiction Under the
- Constitution

It is against this background of revolutionary
experience and experimentation with new ideas in politi-
cal thought!*2 that the law of court-martial jurisdiction
began to evolve. In the approximately 200 years that
have elapsed since the founding of the republic, the law
of court-martial jurisdiction has passed through four

stages of growth and development.

l. The First Stage: 1789 to 1862

The first stage in the development of the law

130 United States v. ex rel. Toth v. Quarles, 350
U.s. 11, 22 (1955)(emphasis in the original).

131 See infra notes 146-53, 162, 179-81 and
accompanying text.

132 See generally ARMS AND MEN, supra note 101, at
14.



of court-martial jurisdiction begins in 1788 and extends
to 1862. It was in 1789 that the First Congress of the
United States, in one of its earliest actions, reenacted
the Articles of War of 1776 and the amendments made ta it
in the Articles of 1777 and 1786.!*3 These articles and
the amendments to them were reenacted again by Congress a
year later in 1790!'3* and again in 1785!3% and 1796.:!3¢
The first real revision of the Articles of War
occurred when Congress enacted the Articles of War ofl
1806.137 In the new statute, the Act of April 10,
1806, Congress renumbered the articles of war, added some

new offenses, and changed the maximum punishment author-

133 Act of Sept. 29, 1789, ch. 25, & 4, 1 Stat.
96. See also The Original Practice, supra note 55, at
8; WINTHROP, supra note 51, at 22-23.

[The court-martiall was in existence when the
framers of the Constituticon met to decide the
fate of the military justice system itself.
Congress did not create the court-martial--it
simply permitted its existence to continue. In
effect, the court-martial is older than the
Constitution and predates any other court
authorized or instituted by the Constitution.

Schlueter, The Court-Martial: An Historical Survey, 87
MIL. L. REV. 129, 148 (1980).

134 Act of April 30, 1790, ch. 10, § 13, 1 Stat. 121.
133 Act of March 3, 1795, ch. 44. § 14, 1 Stat. 432.
136 Act of May 30, 1796, ch. 39, § 20, 1 Stat. 486.

t37  Act of April 10, 1806, ch. XX, 2 Stat. 359,
reprinted in WINTHROP, supra note 51, at 876-85. For a
discussion of the enactment of the Articlies of War of
1806, see The Original Practice, supra note 55, at
16-22.




ized for the conviction of certain crimes.**2 QOn the
whole the changes Congress made to the Articles of War of
1776 were minor in nature. The Articles of War of 1806
are important, however, because they are the first new
set of articles of war to be enacted under the Constitu-
tion, and they are also important because they remained
in force, except for minor amendments, until 1863.:3°
The exercise of jurisdiction by military courts
in the period immediately following the ratification aof
the Constitution presented no real problems because the
American army was very small--in 1789, the number of men
in the army was "a mere 6872 of the 840 authorized by
Congress."!'4° By 1794, the number of soldiers in the

United States Army had increased to 3,692,!'4*! but the

138 A Short History of Military Justice, supra note
59, at 217.

139 "[{DlJuring the Civil War 17 articles were
amended and eight articles added.™ F. MUNSON, MILITARY
LAW 7 (Baltimore, Maryland: The Lord Baltimore Press,
1923). Winthrop notes that "[(bletween 1806 and 1874, a
fourth court-martial--the Field-0Officer's Court, autho-
rized however only in time of war--was added to those
previously established; the authority to order general
courts was still further extended, and their jurisdiction
and powers were enlarged."™ WINTHROP, supra note 51, at 48.

140 Warren, The:Bill of Rights and the Military 37
N.Y.U.L. REV. 181, 187 (1962)(footnotes omitted). See
The Original Practice, supra note 55, at 9.

14t The Original Practice, supra note 55, at 9.
While the size of the United States Army was small, the
size of the state militia was not.

In the earliest militia return extant, dated
January 1803, President Jefferson submitted to



size of the army was still not large when compared to the
89,000 or more Americans who were in military service in

1776.

In the first stage of development from 1789

the House of Representatives the numbers of the
militia in Massachusetts, Connecticut, Penn-
sylvania, Virginia, South Carolina, Georgia,
and Mississippi Territory. I AM. ST. PAP.

MIL. AFF. 159-62. This showed 31 major
generals, 91 brigadier generals, 14,992 other
officers, and 273,003 enlisted men.

Id. at 9 n.51, The militia, however, were not part of
the American army and were not subject to court-martial,
except when called into federal service.

It is true that every state had its militia,
in numbers that were impressive, whatever might
be said of its martial effectiveness. Militia-
men when on [statel] duty were subject to state
military codes of varying degrees of rigor.
Except in instances of insurrection or when
called into the service of the United States,
the militia were liable for only a few days of
exercise each year. The fine levied on
enlisted men for nonappearance might be col-
lected administratively, or by court-martial,
or by a military court for the levying of
fines, or even before a justice of the peace;
provisions varied from state to state, though
the fines were invariably enforced by civil
process. The few trials of officers turned on
disobedience of orders and on the terms of
official communications made to superiors in an
age of exaggerated punctilio, when the low
boiling point of a military temper was inter-
twined with honor itself. But, except for the
annoyance over the militia fines increasingly
felt by the urban male population in the second
quarter of the nineteenth century, it is fair
to say that the impact of state military
law on the population was substantially
nonexistent,.

Id. at 9-10. See alsc Rosen, Civilian Courts and
the Military Justice System: Collateral Review of
Courts-Martial, 108 MIL. L. REV. 5, 24-28 (1985).
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to 1862, the exercise of court-martial jurisdiction was

very limited. Military offenses like "desertion, absence
without ieave . . . , mutiny, . . . [and] making false
official statements," were triable by court-martial.!*?2
Civilian offenses committed by military personnel, on the

other hand, were tried by civilian courts.!+s3 If the
civilian authorities failed or refused to prosecute
military personnel for civilian offenses, however, the

military offenders were tried by court-martial.t+*

2. The Second Stage: 1863 to 1915

The second stage in the development of American
court-martial jurisdiction begins with the Civil War and
extends through World War I. At the beginning of the
Civil War, Congress expanded considerably the scope of

Jurisdiction exercised by military courts. In 1862,

Congress--

{Plresumably acting on the premise that
civilian due process was too good for the
slippery and prehensile entrepreneurs who
were then supplying the Army of the
United States with decayed beef, shoddy

142 T Original Practice, supra note 55, at 10.

143 Articles of War of 1776, 8 X, art. 1, reprinted
in WINTHROP, supra note 51, at 964-865.

144 Articles 11X and X of the Articles of War
of 1776, when read together, give support to this
conclusion., 1d. See Rice, Q'Callahan v. Parker: Court-
Martial Jurisdiction, "Service Connection," Confusion,
and the Serviceman, 51 MIL. L. REV. 41, 51-54 (}]271).

_60_



pantaloons, and wornout muskets at
extortionate prices, provided that
civilian contractors for arms, munitions,
and supplies should be "deemed and taken
as a part of the land or naval forces

« « « 4 for which . . . [(theyl shall
contract to furnish said supplies.
i 45

Under the statute enacted by Congress,!'*® civilian
caoantractors doing business with the armed forces of the
United States became subject to the Articles of War and
could be tried by cdurt-martial for "fraud or willful
neglect aof duty."t*”? In 1863, the following year,
discharged soldiers who assisted such contractors or
otherwise defrauded the government likewise were made
subject by Congress to trial by court-martial "despite
{theirl subsequent separation from the service, and
without regard to whether (theyl could be tried in a
civilian court,mt s

Numerous civilian contractors and military
servicémen were prosecuted for violating the provisions
enacted in 1862 and 1863. A federal court decision in

1878, however, limited much of the litigation in this

1453 Military-Civiltian Hybrids, supra note 55, at 324.

144  Act of July 17, 1862, ch. 200, § 16, 12
Stat. 596.

147 Id. See W. DOUGLAS, THE RIGHT OF THE PEQOPLE
188-92 (Garden City, New York: Doubleday & Co., Inc.
1958».

148 BISHQOP, supra note 55, at 57-58.



area when it held that the term "contractor" referred to
the "military storekeeper," discussed in Article 36 of
the Articles of War and other federal statutes, and did
not apply to contractors who supplied materials to the
military service.!*? In effect, the court found that
"{Clongress did not mean to convert [the civilian]l
contractor into an enlisted soldier, subject to perform
military duty.mtse° The court said, that to the extent
the language of the statute can be read "to place [a
private contractorl] in the army so as to subject him to
trial by court-martial for delinquencies in respect to
his contracts . . . , such a declaration is unconstitu-
tional as well as nugatory."*3s!

In 1863, Congress also "expressly authorized
courts-martial to try [soldiers forl various civil
crimes, regardless of whether the circumstances of
their commission prejudiced good order and disci-
pline."* 32 Under the Act of March 3, 1883, milifary

courts were authorized by Congress to try soldiers for

t4% Ex parte Henderson, i1 Fed. Cas. 1067, 1070
(Case No. 6349)(C.C.D. Ky. 1878).

130 [d. at 1078:

'3t 1d. See Military-Civilian Hybrids, supra note
55, at 324 n.29 and accompanying text. See also W.
DOUGLAS, THE RIGHT OF THE PEOPLE 190-81 (Garden City, New
York: Doubleday & Co., Inc., 1858).

152 The Constitution and the Standing Army, supra
note 55, at 449-50.




offenses, like rape and rocbbery, and mayhem and man-

slaughter, in time of war, insurrection, or rebel-

lion.*®3 Until this time, such offenses could only be
tried in the civilian courts, even if committed in
wartime.

In 1874, Congress revised the articles of war
and made some minor changes in the exercise of court-mar-
tial jurisdiction.!3* In general, however, the Articles
of War of 1874 did nothing more than incorporate the
amendments of 1862 and 1863, and rearrange and clarify

the provisions of the Articles of War of 1806.:33

133  Act of March 3, 1863, ch. 75, § 30, 12 Stat. 736.

134 Rev. Stat. § 1342 (1875), reprinted in
WINTHROP, supra note 51, at 986. The Articles of War of
1874 made changes in the maximum punishments that could
be imposed for certain types of offenses. The new
statute also provided that in time of war, insurrection
or rebellion, civilian authorities no longer could
request the release of servicemen for trial in ¢ivilian
courts for commission of civilian offenses. Rev. Stat. §
1342, arts. 58 & S59 (1875). See generally The Constitu-

tion and the Standing Army, supra note 55, at 450-51.

133 A Short History of Military Justice, supra note
59, at 217-18.

The so-called Code of 1874, which was in force
when General Crowder first proposed his alleged
revision of 1912-1916, is thus described by
him: : '

"It is substantially the Code of 1806, as 87
of the 101 articles which made up that Code
survive in the present articles unchanged, and
a considerable number of the remaining articles
survive without substantial change.™"

Military Justice, supra note 55, at 198.




The statutes enacted by Congress in 1882 and
1863 mark the beginning of the second stage in the
development of the law of military court jurisdiction.
These statutes are éarticularly significant because for
the first time in American history, military courts were
empowered to exercise jurisdiction over civilian contrac-
tors doing business with the armed forces and military
personnel committing common law offenses during time of
war. In short, because of the important changes made by
Congress during the Civil War, the scope of jurisdiction
exercised by military courts from the time of the Civil
War to the beginning of World War | was significantly

broader than that exercised during the previous stage.

3. The Third Stage: 1916 to 1847

The third stage in the development of the law
of court-martial jurisdiction begins with Worid War | and
extends through World War [I. This stage begins with the
enactment by Congress of the Articles of War of 1916.!3%¢
Like the revision of 1874 and the previous revisions, no
ma jor substantive or fundamental changes were made to the

articles of war.t'37 some important jurisdictional

136 Act of August 29, 1916, ch. 418, § 1342, 3S
Stat. 650.

137 A Short History of Military Justice, supra note
59, at 218.

{(The British Articles] were adopted in 1776 and
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changes in the articles, however, were made.

The most important cﬁange affecting court-
martial jurisdiction in the Articles of War of 1916 was
the inclusion of provisions authorizing military courts
to try soldiers for civilian noncapital offenses, like
arson, burglary and robbery, committed in time of
peace.'3® Under the old articles, the military could try
soldiers for committing civilian crimes only "in time of
war, insurrection or rebelliion.”

Under the new articles too, military courts
were given jurisdiction to try soldiers for capital
of fenses, namely rape and murder, committed outside the

United States in peacetime.!3% But the new articles of

subsequent legislation made no fundamental
change. Even the Articles enacted in 1918 were
only a rearrangement and reclassification
without much alteration in substance.

Morgan, The Background of the Uniform Code of Military
Justice, 6 VAND. L. REV. 169 (1953). See also Testimony
of General Enoch H. Crowder in Hearings Before Comm. on
Military Affairs on H.R. 23628, 62d Cong., 2d Sess. 16
(1912). But see, Ansell, Some Reforms in Our System of
Military Justice, 32 YALE L.J. 146 (1922), in which
General Ansell states that "Inlo changes of a truly
organic character took place in our system of military
justice from the time we adopted it from the British upon
our separation until the enactment of the new Articles
of War by Congress [in 19201." Id. See generaltly
SWORDS AND SCALES, supra note 15, at 5-10.

188 Act of August 29, 1916, ch. 418, &8 1342,
art. 93, 39 Stat. 664. See generally The Constitution
and the Standing Army, supra note 55, at 452.

189 Act of August 29, 1816, ch. 418, § 1342,
art. 92, 39 Stat. 664.



war continued to provide that "no person shall be tried
by court-martial for murder or rape committed within the
geographical limits of the States of the Union and the
District of Columbia in time of peace."!4° Under the old
articles, no person could be tried by court-martial tor
committing capital coffenses either inside or cutside of
the United States in time of peace.!*!

In addition, Congress in the 1916 Artiéles of
War made civilian empioyees and military dependents,
accompanying or serving with American forces outside the
United States in peacetime, subject to military court
jurisdiction for violations of the articles of war.!¢2

In wartime, however, all civilians accompanying or

160 Id.

t4:  The Constitution and the Standing Army,
supra note 55, at 452.

1 62

The following persons are subject to these
articles . . . .

(d) All retainers to the camp and all
persons accompanying or serving with the armies
of the United States without the territorial
jurisdiction of the United States, and in time
of war all such retainers and persons accom-
panying or serving with the armies of the
United States in:the field, both within and
without the territorial jurisdiction of the
United States, though not otherwise subject to
these articles.

Act of August 29, 1916, ch. 418, § 1342, art. 2, 39
Stat. 651 (emphasis added). The meaning of "in the
field" has never been precisely defined. But see Reid
v. Covert, 354 U.S. 1, 34 n.61 (1957) and accompanying
text.




serving with American armed.forces, whether in or out of
the United States were subject to trial by court-martial
for violations of the Articles of War.:s3

The Articles of War of 1816 came under severe
criticism during World War [; they were criticized
for being "not only archaic but also anachronistic
and un-American™ as well.!%* At the conclusion of
the war, General Samuel T. Ansell, The Acting Judge
Advocate General of the Army, proposed sweeping reforms

of the Articles of War.!és Only a few of General

163 Act of August 29, 1916, ch. 418, § 1342,
art. 2, 38 Stat. 651. In addition, Article 96, the
General Article, was amended to "sweep within court-mar-
tial jurisdiction all non-capital civil crimes, not
elsewhere expressly denounced by the articles." The
Constitution and the Standing Army, supra note 55, at
451. The new offenses subject to court-martial jurisdic-
tion, however, were only those that were viclations of
federal penal law, that is, offenses which "violated an
applicable statute enacted by or under authority of
Congress." Para. 213a, MCM, 1969, Rev'd. Ed., at 28-71.
The Articles of War of 1816 for the first time too
classified military courts as general, special and
summary (Article 3), and provided that court-martial
sentences imposed by these courts had to be approved by
the authority who convened the court or by the officer
exercising command in his absence (Article 46).

te4 Military Justice, supra note 55, at 197.

163 See generally Genera! Samue! T. Ansell,
Hearings on S. 64 Before the Senate Comm. on Military
Affairs 66th Cong., 1st Sess. 51 (1819). See alsog,
Ansell, Military Justice, 5 CORNELL L.Q. 1 (18919);
Morgan, The Existing Court-Martial System and the Ansell
Army Articles, 29 YALE L.J. 52 (1919); Bogert, Courts-
Martial: Criticisms and Proposed Reforms, 5 CORNELL
L.Q. 18 (1918). The criticism voiced by General Ansell
caused a bitter dispute bhetween him and Major General
Enoch H. Crowder, The Judge Advocate General of the
Army. See Brown, The Crowder-Ansell Dispute: The
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Ansell's reform proposals, hqwever, were included in the
new articles of war enacted by Congress in 1920;3!¢¢ the
rest unfortunately were rejected as being inappropriate
or unacceptable.

0f the changes incorporated in the Articles of
War of 1920, the two most important were the requirement
that a record of trial be submitted to a staff judge
advocate for review and recommendations prior to action
by a convening authority, and that Army Boards of Review
be created to "review all court-martial convictiens that
resulted in sentences including disciplinary discharges,
confinement for one year, or anything more severe."™!®¢’?
In addition, the Articles of War of 1920 provided for a
separate proasecutor, defense counsel, and legal adviser
(law membér) of the court, all of whose responsibilities
previously had been perfaormed by a single staff judge

advocate.! *?® The Articles of War of 1920, however, made

166 Act of June 4, 1920, ch. 227, 41 Stat. 787.
See Ansell, Some Reforms in Our System of Military
Justice, 32 YALE L.J. 146 (1922).

te7 \Walker & Niebank, The Court of Military
Appeals--Its History, Organization and Operation,
6 VAND. L. REV. 228, 230 (1953). See A Short History of
Military Justice, supra note 59, at 218.

168 ROMAN MILITARY LAW, supra note 56, at xvii.
The law member performed "many of the functions of the
judge in a civil court, and was required to be specially
qualified in the law for that purpose.™ [d.



no changes in the scope of the exercise of military court
jurisdiction.

The Articles of War of 1920 are significant
because they remained in force through World War [l and
because many of the reforms proposed by General Ansell in
1918 were later incorporated in the Uniform Code of
Military Justice Act of 1950.

In the third stage of development, from the
end of World War | to the conclusion of World War
I, Congress made significant changes in the law of
court-martial jurisdiction. The Articles of War of 1916,
in particular, greatly expanded the scope of court-mar-
tial jurisdiction. Under the Articles of War of 1916,
soldiers for the first time were subject to trial by
court-martial for civilian offenses committed in the
United States in time of peace, and civilians for the
first time became subject to trial by court-martial for

violations of the Articles of War committed overseas in

peacetime.

4. The Fourth Stage:!: 1948 to the present

The fourth stage in the legislative development
of court-martial jurisdiction in the United States
begins at the end of Worild War Il and extends to the
present day. During World War [1, the Articles of War

were criticized severely by many who had served in the



armed forces.®*®? In response to great numbers of com-
plaints from former servicemen and numerous calls for
reform, special committees representing various groups
were formed to investigate the problems in the admin-
istration of military justice.!??° The Secretaries of the
various Departments also--

commissioned a series of study groups

during and immediately following the

War. These included, in the Navy, the

two Ballentine committees, 1943 and 1946;

the Taussig study in 1944; the McGuire
committee in 1945; the Keeffe General

169

The outpouring of demands for the reform of
military justice was tremendous. For a
collection of newspaper editorials gsee Hearings
on_H.R., 2575 Before the Subcomm. of the House
Comm. on Military Affairs, 80th Cong., 1st
Sess. 2166-75 (1947). For a journalistic
account see Keefe, Drumhead Justice: Cur
Military Courts, READERS' DIGEST, Aug. 1951, at
37; Rosenblatt, Justice on_a Drumhead, 162
NATION 501 (1946). Numerous committees
(military, legislative, and ad hoc) were
established to review complaints and make

recommendations. One caommittee held hearings
in eleven major cities. See Report of War .

Dep't Advisory Comm. on Military Justice to the
Secretary of War (1946) (committee composed of
American Bar Association members; submitted
2519 page report).

"Born Again", supra note 30, at n.14 (1976). See
Sherman, The Civilianization of Military Law, 22 U. ME.
L. REV. 3, 28-29 (1870); R. EVERETT, MILITARY JUSTICE IN
THE ARMED FORCES OF THE UNITED STATES 9 (Westport,
Connecticut: Greenwood Press Publishers, 1876 reprint).

t70¢  White, The Uniform Code of Military Justice
--lts Promise and Performance (The First Decade: 13851-
1961): A Symposium--The Background and the Problem, 3S
ST. JOHN'S L. REV. 187, 202-089 (1961)[hereinafter cited
as The First Decade! 18951-19611.
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Court-Martial Sentence Review Board,

1946; and Father White's study of

prisoners, 1948. Similar bodies worked

on Army problems: the Robert's board on

clemency, 1945-47, the Vanderbilt

Committee and the Doolittle Board, both

in 1947.'7!
The immediate response to the criticism and studies was
enactment by Congress of the Articles of War of 1948.:72

Soon after the Articles of War of 1948 were
enacted, Secretary of Defense James E. Forrestal appoint-
ed Professor Edmund M. Morgan, Jr., to serve as Chairman
of the Committee to draft a Uniform Code of Military
Justice that would be applicable to all of the armed

services.!'73 Seven months later the committee submitted

to the Secretary of Defense a proposed draft of a Uniform

171 SWORDS AND SCALES, supra note 15, at 16.

172 Act of June 24, 1948, ch. 625, 62 Stat. 627.
Wiener, The New Articles of War, 63 INF. J. 24 (Sept.
1948). See SWORDS AND SCALES, supra note 15, at 22-29,

By the end of the regular session of
Congress in 1948, . . . military justice had
reached a hal fway house. The Army had a new,
relatively modern system on the books [the
Articles of War of 19481, but it was not
thought satisfactory by large numbers of
reformers. The Navy was still operating under
a court-martial system that, in essence, was
three hundred years old. The best that could
be said of the Air Force was that it was a
question mark.

I1d. at 33.

173 The First Decade: 1951-1961, supra note
169, at 199.




Code of Military Justice consisting of 140 articles.'7*
The proposed code was enacted by Congress on May 5,
1950,!7% and it became effective on May 31, 1951.

The Uniform Code of Military Justice made
important changes in the operation and administration of

the military justice system.t7?¢ The new Code also

174 See generally Larkin, Professor Edmund M.
Morgan and the Drafting of the Uniform Code, 28 MIL. L.
REV. 7 (1965).

178  Act of May 5, 1950, ch. 169, 64 Stat. 107.

{Tlhe Articles for the Government of the Navy
(AGN) as they stood in 1950 were essentially
unchanged since 1862.

Like the Articles aof War, the AGN were
borrowed wholesale from the British. The
Articles for the Government of the Royal Navy
of 1649, as modified in 1749, formed the basis
of the American naval regulations of 1775.
When the U.S. Navy itself was permitted to
disband after 1783, the 1775 rules went with
it. But with the reconstitution of the fleet
during the quasi-war with France in 1798 came
the enactment of "Rules and Regulations of
1799." These were slightly revised in 1800,
and a few new wrinkles were added thereafter,
but these rules stood virtually intact until
the 1862 codification, which primarily reflect-
ed the fact that the United States had become
transcontinental and its Navy worldwide.

SWORDS AND SCALES, supra note 15, at 10-11. See Wiener,
The Orjiginal Practice [, 72 HARV. L. REV. 1, 13-15, 32-36
(1958); DeVico, Evolution of Military Law, 21 JAG J. 63,
65-66 (Dec. 1966-Jan.: 1967); Pasley & Larkin, The Navy

Court-Martial: Proposals for Its Reform, 33 CORNELL
L.Q. 195, 197 (1947); D. WALKER, MILITARY LAW 107 (New

York: Prentice Hall, 1954).

176 Fgor a discussion of the reforms and other
changes included in the Uniform Code of Military Justice
of 1950 see supra pages 6-8 and accompanying text. See
also A Short Histeory of Military Justice, supra note 59,
at 220-21; F. WIENER, THE UNIFORM CODE OF MILITARY
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provided for further expansion of the jurisdiction
of courts-martial. Under the new Code, soldiers could be
tried by court-martial for capital and noncapital
of fenses committed in time of peace and in time of war.
This change is particularly significant because now for
the first time in the history of the nation soldiers
could be tried by court-martial in peacetime and sen-
tenced to death for "murder and rape committed within the
United States."!?? The 1920 Code had prohibited trying
soldiers for such offenses specifically providing that
"no person shall bhe tried by court-martial for murder or
rape committed within the geographical limits of the
States of the Union and the District of Columbia in time
of peace."*?’% There was little or no opposition,
however, to changing this provision in the 1850 re-
visian.

Under the new Uniform Code of Military JQstice,
provisions in the 1916 Articles of War giving courts-mar-

tial the power to try "all persons" serving with or

JUSTICE: EXPLANATION, COMPARATIVE TEXT, AND COMMENTARY
1-24 (Washington, D.C.: Combat Forces Press, 1950).

17?7 The Congtitution and the Standing Army, supra
note 55, at 453. See Act of May 5, 1950, ch. 169,
arts. 118, 120, 64 Stat. 140.

178 Act of June 4, 1920, ch. 227, art. 82, 41
Stat. 805.



accompanying the armed forces overseas were retained.!’??
In addition, the new Code gave courts-martial jurisdic-
tion to try civilians employed by the armed forces for
offenses committed overseas.!®?° The new Code also gave
courts-martial jurisdiction to try discharged servicemen
for certain types of aoffenses, namely, (1) serious
of fenses punishable by five years or more in confinement,
(2) that were committed prior te discharge, and. (3) which
could not be prosecuted in federal or state courts.?'?®!
The extension of court-martial jurisdiction by 1850 to
civilian employees, tao certain types of discharged
servicemen for offenses committed overseas in time of
peace, and to servicemen, for capital offenses committed
in the civilian community in time of peace, represents
the furthest extension of military jurisdiction ever
authorized by Congress.

The Supreme Court of the United States later
held that the exercise of court-martial jurisdiction over

civilian employees and dependents accompanying the armed

179 Act of May 5, 1950, ch. 169, arts. 28>, 211>,
2(12), 64 Stat. 109. See supra note 162 and accompanying
text. '

180 Act of May 5, 1950, ch. 169, art. 2(11), 64
Stat. 109.

101 Act of May 5, 1950, ch. 169, art. 3(a), 64
Stat. 109-10.



forces overseas in time of peace was unconstitutional.:s?
In 1969, the Supreme Court also ruled that it was
unconstitutional fop the military to exercise court-mar-
tial jurisdiction over servicemen charged with committing
nonservice connected offenses in the United States.!®s

In 1968, Congress revised the Uniform Code of
Military Justice.!®* The most important change in
the 1968 Act was granting to military accuseds the
right to choose, in all but capital cases, trial by
military judge alone instead of a trial by court mem-
bers. In the Military Justice Act of 1968, Congress also
required that the services of certified military lawyers

be made available to servicemen tried by special court-

182 United States ex rel., Toth v. Quarles, 350 U.S.
11, 23 (1955)(discharged serviceman held not subject to
court-martial jurisdiction); Reid v. Covert, 354 U.S.
1, 5 (1957)(civilian dependents held not subject to
court-martial jurisdiction); Grisham v. Hagan, 361 U.S.
278, 280 (1960)(civilian employees of the government
held not subject to court-martial jurisdiction).

t#3 Q'Callahan v. Parker, 395 U.S. 258, 274 (1969)
(nonservice connected offenses committed in the United
States held not triable by court-martial). See alsa
Relford v. Commandant, 401 U.S. 355, 369 (1971)(offenses
committed by serviceman on or at the geaographical
boundary of a military post held triable by court-mar-
tial).

184 Military Justice Act of 1868, Pub. L.
No. 90-632, 82 Stat. 1335. See A Short History of
Military Justice, supra note 58, at 222; Mounts &
Sugarman, The Military Justice Act of 1968, 55 A.B.A.J.
470 (1968); Ervin, The Military Justice Act of 1968, 45
MIL. L. REV. 77 (1969).




martial.*®s In addition, the new act restricted the use
of special courts-martial to adjudge a bad conduct
discharge to cases where "a complete record of the
proceedings and testimony [hadl] been made, counsel having
the qualifications prescribed under [Art. 27(b) had
been] detailed to represent the accused, and a military
judge [had beenl] detailed to the trial."t@e

In 1979, Congress amended Article 2 of the
Uniform Code of Military Justice to deal specifically
with the problems of recruiter misconduct and defects in
the enlistment process which were being used by military
accuseds to defeat court-martial jurisdiction. The main

purpose of the amendment was to overrule the Court of

183  Article 27(c) of the Code was amended by adding
the following new paragraph:

(1) The accused shall be afforded the
opportunity to be represented at the
trial by counsel! having the qualifica-
tions prescribed under section 827(b)

. . . unless counsel having such qualifi-
cations cannot be obtained on account of
physical conditions or military exigen-
cies. I[f counsel having such qualifica-
tions cannot be obtained, the court may
be convened and the trial held but the
convening authority shall make a detailed
written statement, to be appended to the
record, stating why counsel with such
qualifications could not be obtained.

Military Justice Act of 1868, Pub. L. No. 90-832,

art. 27(¢c), 82 Stat. 1337. The exception for trial
without counsel was included primarily for the Navy, and
rarely, if ever, has been used.

1ee Military Justice Act of 1968, Pub. L.
No. 890-632, art. 19, 82 Stat. 1336.
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Military Appeals' decision ip United States v. Rugsot!®e?
which in large part created the problem. In Russog, the
Court held that whepe a recruiter participates in the
fraudulent enlistment of a service member, the enlistment
is void and the soldier is not subject to court-martial
Jurisdiction for any offenses committed while on active
duty.?99 As a result of the Court's decision in Russo
and similar cases,!?? "many military [accuseds] were
simply discharged after raising the defense {of recruiter
misconductl]l because of the difficulty of affirmatively
proving that the enlistment was valid."!?° Most of the
accuseds were given administrative discharges and, thus,
escaped punishment for their crimes, unless of course,

the state decided to prosecute the offense.!?®?

187 1 M.J. 134 (C.M.A. 1975).

tee 4. at 137.

189 See e.g., United States v. Catlow, 23 USCMA
142, 48 CMR 758 (1974)("join the army or go to jail"™ held
to be a coerced enlistment and void); United States
v. Brown, 23 USCMA 162, 48 CMR 778 (1974)(government
precluded from showing a constructive enlistment where
the government knows an enlistment is defective).

199 Extract of Senate Report 97-107, Title VII--
General Provisions, cited in Schiueter, Personal Juris-
diction under Article. 2, UCMJ: Whither Russo, Catlow,
and Brown?, THE ARMY LAWYER 3, 14 (Dec. 18979).

191

An accused who committed an offense commonly
prosecuted by the civilian community might be
subject to criminal sanctions, provided there
was concurrent jurisdiction over the location
where the offense took place. Civilian
interest in such prosecutions is decreased by
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To remedy this situa;ion, Congress in 1978
amended Article 2 of the Code in two respects.!?2
First, -Congress proyided that one who enlists voluntarily
and who has the capacity to understand the significance
of such an enlistment becomes, upon taking the oath of
enlistment, a member of the armed forces and subject to
the Uniform Code of Military Justice.

Second, Congress provided that anyone serving
with the military who voluntarily submits to the author-
ity of the military, who meets the minimum mental and age
qualifications, who receives pay and allowances, and who
performs military duties, is subject to the Uniform Code
of Military Justice until the period of his service is
lawfully terminated. This amendment was not so much an
expansion of court-martial jurisdiction, as it was
an attempt by Congress to preserve military jurisdiction
over offenses which traditionally have been subject to
court-martial jurisdiction. In its 1979 Amendment,

Congress also amended Article 36 of the Code to clarify

the fact that the offender might soon be
leaving the state.

Ross, Russo Revitalized, THE ARMY LAWYER 9, 11 n.i5 (May
1983). Obtaining a fraudulent discharge is also an

of fense under the Code, but it is not a problem that
arises as often as fraudulent enlistments. Art. 3(b),
Uu.C.M.J., 10 U.S.C. § 803(b) (1983). GSee Wickham

v. Hall, 12 M.J. 145 (C.M.A. 1981).

12 See FY 1980 Department of Defense Authorization
Act, Pub. L. No. 96-107, 93 Stat. 810-811.



the President's power to prescribe rules for pretrial,
trial and post-trial procedures for courts-martial,
military commissions, and other military tribunals, as
well as courts of inquiry.'?®3

On December 6, 1983, the Uniform Code of Military
Justice was amended again when President Ronald Reagan
signed the Military Justicé Act of 1983.1°74 Most of the
changes in the Military Justice Act of 1983 as well as a

newly revised Manual for Courts-Martial became effective

on August 4, 1984,%'°53 The Military Justice Act of 1883
made some significant changes with regard to the juris-
diction of courts-martial and appellate procedures.!?*
Under the new Act; the convening authority’'s
responsibility for selection, detail, and excusal
of court-martial personnel has been greatly diminished.
No longer, for example, is the convening authority
responsible for detailing the military judge or counsel

to serve on a court-martial.t!'?”? In addition, the

193 ld'

194 Pub.'L. No. 98-209, 97 Stat. 1393 (1883»,
amending, the Uniform Code of Military Justice, arts.
1-140, 10 U.S.C. 88§ 801-940 (19786).

198 See Peluso,'Safe Passage Through the Manual faor
Courts-Martial, 1984, 15 THE ADVOCATE 89, S0 (Sept.-0Oct.
1983).

t9¢ The Military Justice Act of_ 1983, 15 THE
ADVOCATE 293, 295-96 (Sept.-0Oct. 1983).

197 Uniform Code of Military Justice, arts. 26, 27,
10 U.S.C. §§ 826, 827 (1983).



convening authority no longer has sole responsibility for
excusing cour£ members detailed to sit on a court-mar-
tial; under Article 25, the convening authority may now
delegate this responsibility to "his staff judge advocate
or legal officer or to any other principal assistant."1°¢
There are some restraints on the convening authority's
power to delegate this responsibility,!®? but on the
whole it will help improve the cperation of the military
justice system.

The Military Justice Act of 1883 also changes
the rules regarding requests for trial by military judge
alone. Before the change, requests for trial by military
judge alone had to be filled out properly, signed by the
accused, and submitted in writing to the military judge.

Failure to follow this procedure, for a while at least,

t*8  Art. 25(e), U.C.M.J., 10 U.S.C. 8§ 825(e)
(1983).

199
The convening authority will remain solely
responsible for the selection and detailing of
members. In order to ensure that the convening
authority retains fundamental responsibility
for the composition of the membership, the
+ + MCM rule provides that the convening

authority's delegate may nat excuse more than
one-third of the:total number of members
detailed by the convening authority.

. After assembly, the delegate may not excuse
members.

Cooke, Highlights of the Military Justice Act of 1983,
THE ARMY LAWYER 40, 41 (Feb. 1984). See R.C.M.
505(e) (1)X(BY(ii) & (c)(2)(A), MCM, 1984, at 11-586.




was jurisdictional error.?°? Now, under the new Act
requests for trial by military judge alone may be
submitted either in.writing or made arally on the
record.?°!

The changes in the selection and excﬁsal of
court-martial personnel are significant and represent a
major change in the law with regard to whether courts-
martial are properly constituted. The effect of the
changes is to make the law of court-martial persoannel
less technical and to eliminate much of the emphasis on
form over substance.

The Military Justice Act of 1983 also relieves
the convening authority of the responsibility to give an
opinion, either before trial or after trial, on the legal
sufficiency of the evidence'presented or on the legal
correctness of rulings made on questions of law. Under
the new Act, these matters are left to the staff judge
advocate and the appellate authorities.??2 The convening

authority still retains the power to refer cases to

290 GSee United Stateg v. Dean, 20 USCMA 212, 215,
43 CMR 52, 55 (1970)(court-martial lacked jurisdiction
when no written request for trial by military judge alone
was submitted). But see United States v. Stearman, 7
M.J. 13, 14 (C.M.A. 1979)(failure to include name of
military judge on the request for trial by militay judge
alone held not to be jurisdictional errcr).

20t Apt. 16(1)(BY, U.C.M.J., 10 U.S.C. 8 B816(1)(B)
(1983). See R.C.M. 903(a)(2), MCM, 1984, at [1-1086.

202 Cooke, Highlights of the Military Justice Act
cf 1983, THE ARMY LAWYER 40, 42 (Feb. 1984).
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trial, and toc disapprove or reduce findings and sentences
imposed by courts-martial, but the convening authority no
longer is required to comment on the legal sufficiency of
trials.

With regard to appellate review, the Military
Justice Act of 1983 makes three important changes:

First, it authorizes the government to

appeal certain adverse rulings by the

military judge. Second, it permits the

accused to waive appellate review, except

in capital cases. [And tlhird, it

provides for review, on writ of cer-

tiorari, by the Supreme Court [of the

United States] of cases reviewed by the

Court of Military Appeals.?°3
For purposes of court-martial jurisdiction, the first and
third changes are particulariy significant. Under the
old Code, if a military judge determined that the
court-martial was without jurisdiction to try the accused
or the offense, that was the end of thé matter and the
cha{ges and specifications against the accused were dis-
missed. Now, the government has the right to "appeal an
order or ruling of the military judge which terminates
the proceedings with respect to a charge or specifica-

tion."20‘

The most important change in the area of appel-

203 [d. at 43.

2es Aprt. 62¢al(1>, U.C.M.J., 10 U.S.C. § 862(a) (1)
(1983). See R.C.M. 908, MCM, 1984, at 11-1185.
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late review, however, is the_provision in Article 867
granting both the accused and the government the right to
file petitions for certiorari in the Supreme Court of the
United States from cases decided by the Court of Military
Appeals.2°3 In the long run, this change may have
a greater impact on the law of court-martial jurisdic-
tion, than all of the other changes combined.

During the fourth stage of the development of
the law of court-martial jurisdiction, from the end of
World War [l to the present day, Congress again broadened
the scope of jurisdiction exercised by military courts
when it authorized trial by court-martial of civilian
employees of the armed forces for offenses committed
overseas, and discharged service members for serious
offenses committed on active duty which were not subject
to prosecution in American courts. Within a decade, the
Supreme Court of the United States ruled that the
exercise of court-martial jurisdiction over discharged
soldiers and sailors and over civilian employees and

dependents was unconstitutional.

203 Art. 67¢h), U.C.M.J., 10 U.S.C. § 867(h)
(1983). See R.C.M. 1205(a), MCM, 1984, at [1-195. The
first case filed with the Supreme Court of the United
States under Article 67 of the Code was Hutchinson
v. United States, 18 M.J. 281 (C.M.A. 1984), cert denied,
U.S. ___ (No. B4-254, Nov. 5, 1984), and the first
case in which the Supreme Court acted on the merits of a
military case filed under Article 67 was Goodsgon v.
United States, 18 M.J. 243 (C.M.A. 1984), cert. granted,
decision vacated, and case remanded, u.s. ____

(No. 84-1015, April 29, 1985), rev'd, 22 M.J. 22 (19886).
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In general, the inclination of Congress aover
the last 200 years has been to expand the scope of
court-martial jurisdiction. The various steps Congress
has taken to broaden the jurisdiction of military courts
can be explained in terms of the great demands placed on
the nation's armed forces by three major wars (the Civil
War, World War 1, and World War I1[1), and the genuiné need
on the part of commanders to be able to govern effective-
ly the extremely large number of military service
personnel under their command and control.

The expansion of the jurisdiction of the military
courts and the increased size of the American military
forces have had a noticeable affect on the development of
the law of court-martial jurisdiction. The rules
governing the exercise of military cpurt jurisdiction are
much more complex today than ever before, and attacks
challenging the exercise of court-martial jurisdiction
are more frequent and varied too.

In the discussion of the law of court-martial
jurisdiction which follows, it is important to remember
that civilian control of the military has been a strong
force in the historical development of court-martial
jurisdiction in the United States and that it continues

to be such today.2°% While it is true that thé military

2046
People of many ages and countries have
feared and unflinchingly opposed the
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is "a specialized society"?°? and that the military
criminal justice system operates with a substantial
degree of autonomy, it is also true that the civilian
community continues to exert considerable contro! over
the extent of Jurisdiction exercised by military courts.
Congress, for examplie, still has the power
"to make rules for the Government and Regulation of the
land and naval forces™, and the President still has
authority to prescribe the rules of procedure tc be
followed in military tribunals and to set maximum
punishments for military offenses. In addition, the
United States Court of Military Appeals, with its three
civilian judges, continually supervises the administra-
tion of the military criminal justice system, and the
federal courts of the United States regularly review
writs for extraordinary relief from military personnel

challenging the exercise of military jurisdiction

subordination of executive, legislative and
judicial authorities to compiete military
rule. . . . In this country that fear has
become part of our cultural and political
institutions.

Duncan v. Kahanamoku, 327 U.S. 304, 319 (1946). For a
discussion of examples civilian control of the military
see id. at 319-24.

207 Parker v, Levy, 417 U.S. 733, 743 (1974). See
also Brown v. Glines, 444 U.S. 348, 354, 368-70 (1980);
Schlesinger v. Councilman, 420 U.S. 738, 746 (1975);
Q'Callahan v. Parker, 395 U.S. 258, 265 (1968); Burns
v. Wilson, 346 U.S. 137, 140 (1953); Qrloff v.
Willoughby, 345 U.S. 83, 94 (1953).




over them.

It is in these ways, through the three branches
of the federal government, that the civilian community
continues to control the jurisdiction exercised by
courts-martial. The specific nature of the limitations
placed on the exercise of jurisdiction by military courts
and the actual extent to which civilians control the
exercise of court-martial jurisdiction will become

evident in the discussion of the material that follows.



CHAPTER THREE

NATURE OF COURT-MARTIAL JURISDICTION

The role of the armed forces in providing for
the defense and protection of the United States is
critical and unique. In 1788 James Madison observed that
"[slecurity against foreign danger is one of the primi-
tive objeéts af civil saociety [and] an avowed and
essential object of the American union.®"20@ Because it
was important to protect the United States fraom outside
attack, and to have a national military force rather than
to have to rely on the State militias, the Framers‘gave
the federal government the power to raise and support an
army and a navy.

It is unfortunate that there is still a need
today for the nations of the worid to possess and
maintain large military forces. But since the threat of
attack is always a possibility, and since nations must
have the capability to strike preemptively when the need
arises, large standing armies and navies are a continuing

necessity. To be effective, officers and noncommissioned

zo8 THE FEDERALIST NO. 41 (Madison) 269 (Middle-
town, Connecticut: Wesleyan University Press, Jacob
E. Cooke, ed., 1961).



pfficers who serve in the armies and navies of the

world must be proficient in.;planning and waging cam-
paigns, commanding troops, and engaging in military
activity designed té prepare for armed conflict."29°?
Enlisted pefsonnel too must be physically fit and
properly trained to perform adequately their assigned
duties and responsibilities. It has been said that the
"primary business of armies and navies [is] to fight or
be ready to fight wars should the occasion arise™2?!° and
this observation is still valid.

The special function served by American military
forces and the unique problems that arise as a result of
the performance of the tasks assigned to it are the
‘primary justification given for the existence of a
separate military court system. In addition to the need
to be self-policing, the nation's military forces must be
independent and self-sufficient, and be able--

to move freely within [thel country,

without regard to the local judicial

machinery of the state, and, more

important still, to project its opera-

tions beyond the territorial limits of

the state, where the jurisdiction of the

civil judiciary ordinarily ceases to
function at all.2t?

2059 Hansen, Judicial Functions for the Commander?,
41 MIL. L. REV. 1, 30 (1968).

z30 United States ex rel. Toth v. Quarles, 350
U.S. 11, 17 (1955).

211 ROMAN MILITARY LAW, supra note 56, at «x.
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It also is recognized that "the discipline necessary to
the efficiency of the army and navy, requirelis] other and
swifter modes of trial than are furnished by the common
law courts, 212

The need to try special types of offenses and to
impose certain kinds of punishments, and to treat some
crimes more seriodsly than they would be treated in the
civilian community is further reason for the military to

have its own court system.2'3 "Cawardice, desertion,

212 FPFx parte Milligan, 71 U.S. (4 Wall.) 2, 123
(1866).

213

Apart from convenience and feasibility,
there is an especially important reason for
having service personnel subject to trial by
military courts. There is a much higher
probability that the persons who hear the case

will understand and be responsive to the
problems involved. . . ,
Most important, a military court wiil often

be better qualified than a civilian body to
grapple with the problem of imposing a sentence
on an accused, for it will have more acquain-
tance with the purposes which punishment shoulid
serve and more understanding of the seriousness
of his crime in the military context.

R. EVERETT, MILITARY JUSTICE IN THE ARMED FORCES OF THE
UNITED STATES 5 (Westport, Connecticut: Greenwood Press,
2nd ed., 1976 Reprint). See ROMAN MILITARY LAW, supra
note 56, at xi.

Few would deny that the military justice
system is not set up for the same purposes as
the civilian system. Implicit in the differ-
ences between the two systems is the character-
ization of the military system as providing the
justice of necessity. The special needs of the
military have long been recognized as the

- 88 -



disrespect, sleeping on watch, [and] mutiny", for
example, are grave crimes in-the military community, but
are not punishable under civilian laws.?!'* The failure
to obey orders also is a serious criminal offense in the
military, but is not criminal in the civilian communi-
ty.213

The military's role in protecting society from
attack and invasion is important and its need to be
able to act and act quickly in disciplining its members
is generally understood. But there is another important

reason for the military to have its own criminal justice

justification for the specialized procedures of
the court-martial system.

Parker, Parties and Offenses in the Military Justice
System: Court-Martial Jurisdiction, 52 IND. L.J. 167,
168 n.9 (1976). See 0'Callahan v, Parker, 395 U.S. 258,
265 (1969).

214 Heinl, Military Justice Under Attack, 110 ARMED
FORCES J. INTER. 38, 40 (June 1973). :

213

A prompt and unhesitating obedience to orders
is indispensable to the complete attainment of
the object. The service is a military service,
and the command, of a military nature; in such
cases, every delay, and every obstacle toc an
efficient and immediate compliance, necessarily
tend to jeopard(izel the public interests.
While subordinate officers or soldiers are
pausing to consider whether they ought to abey,
or are scrupulously weighing the evidence of
the facts upon which the commander-in-chief
exercises the right to demand their services,
the hostile enterprise may be accomp!lished,
without the means of resistance.

Martin v. Mott, 25 U.S. (12 Wheat.) 19, 28-29 (1827).




system. It has long been recognized that society must be
protected from those who serve in the military.

[ Indeed] there is nothing so dangerous to

the [safety of thel civil establishment

of a state, as a licentious and undisci-

plined army. . . . An undisciplined

soldiery are apt to be too many for the

civil power; but under the command of

officers, they are kept in good order and

discipline. All history and all exper-
ience . . . . give the strongest testi-

mony to this.21e
Thus, a government which creates and establishes an armed
force has to ensure that "order and discipline [is] kept
up in it."2? In addition, the government must ensure
that those serving in the armed forces are responsible to
their commanders and that commanders have the power to
deal quickly with violations of the law and disciplinary
misconduct.?t® It is for these reasons, that the Framers
in 1789 provided Congress with the power to create a
separate court system for the military to try soldiers
and sailors for offenses committed while in military
service.

In péacetime, the scope of jurisdiction exercised

by military courts in the United States is limited to

2ts Grant v. Gould, 2 H.Bl. 69, 99-100 (1792). See
0'Callahan v. Parker, 395 U.S. 258, 281 n.9 (1969)
(Harlan, J. dissenting). '

2t7 Grant v. Gould, 2 H.Bl. 69, 89 (1792).

219 id.



the narrowest scope necessary to enable the military to
carry ocut its duties and responsibilities in operating
the military justice system, that is, in trying active
duty personnel and, under some circumstances reservists
and retired personnel, for service connected offenses
under the Uniform Code of Military Justice. But in

time of war the scope of military court jurisdiction can
be expanded considerably to try not only common crimes
and purely military offenses, but also violations of the

law of war.

A. Types of Military Jurisdiction

In the first 200 years of American history,
military courts have been called upon to exercise
jurisdiction in various ways. Military justice or
military law,?!? which is primarily concerned with the
prosecution of common crimes and military offenses by
court-martial, is perhaps the most common form of
jurisdiction exercised by military courts. As a general
rule, military justice extends only to personnel in the
armed forces, but in the past some civilians have been
tried by court-martial for the commission of offenses
overseas and for crimes committed while accompanying

troops during periods of combat. Military courts also

219 Mott, Hartnett, Jr., & Morton, A Survey of the
Literature of Military Law~~-A Selective Bibliography, 6
VAND. L. REV. 333 (1953).




exercise jurisdiction during times of martial rule, that
is, when the domestic court system has ceased functioning
and martial rule is in effect. In addition, military
courts exercise jurisdiction when American military
forces occupy a foreign nation in wartime, or when there
is a rebellion, insurrection or civil war in the United
States. On occasion too, military commissions and
courts-martial can be used to try persons charged with
violations of the law of war.

In short, military court jurisdiction is exer-
cised in the following four situations:2?2° (1) when
martial rule is declaréd by the government and the
domestic courts have ceased operation; (2) when military
government is imposed on occupied foreign nations in
wartime, or in the United States in time of civil war or
rebellion; (3) when individuals are prosecuted by the
Government for violations of the law of war; and (4) when

persons subject to military justice are prosecuted for

violating provisions of the military criminal code.

220 See Ex parte Milligan, 71 U.S. (4 Wall.) 2,
13-14 (1866), where three types of military court
jurisdiction were identified by the Government in
argument and were incbrporated later by Chief Justice
Chase in his concurring opinion. I1d. at 141-42, See
also McCauliff, The Reach of the Constitution: American
Peace-time Court in West Berlin, 55 NOTRE DAME LAW. 682,
698-99 (1980). *The fourth type (o